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HmtPHIN  e.  SOOTZLL. 

(Supreme  Court  of  mnnttota.  JvHj  17,  1889.) 

COTSiTAirr  or  Warkahtt — Imflikd  Fbomisb. 

1.  Where  one  person  <oontrscte  with  another  to 
sell  and  convey  real  estate  by  a  warraoty  deed  the 
vendee  Is  entitled  to  a  olrar  title,  free  of  defects 
and  incumbrances. 

8.  In  the  case  at  bar  the  court  erred  In  its  charge 
in  excluding  from  the  consideration  of  the  jnry, 
the  proposiuon  that  a  promise  by  defendant  to  re- 
imburse the  plaintiff,  should  he  repay  another 

Srson  who  1^  previously  held  his  contract  for 
9  sale  and  conveysnoe  of  the  same  lands,  might 
be  implied,  although  there  was  no  express  request 

.  iSyllalnu  Try  the  Court) 

Appeal  from  district  conrt,  St.  Lonia  coun- 
ty; Stearns,  Judge. 

Action  hy  Benton  Marphln  against  Josiah 
B.  ScoTcIl.   Flaintifl  appeals. 

Wm.  W.  BtUson,  (if.  J.  Horn,  of  counsel.) 
for  appellant.  WMte,  Shannon  A  BeynoltU, 
for  respondent. 

GoujVB,  J.  This  is  an  action  to  recoTer 
back  the  snm  of  •8»600,  said  to  bave  been 
paid  by  plaintiff  upon  a  contract  made  with 
defendant  f  <»  the  sale  and  conveyance  of  real 
property.  It  Issomewbatdidlcult  todiscover 
from  the  pleadings  wlut  issne  of  fact  was 
presented,  for  it  was  admitted  that  defendant 
contracted  to  convey  by  warranty  deed,  and 
was  unable  to  do  so  because  of  the  existence 
ci  a  mortgage  upon  the  premises,  which  de- 
fendant had  not  paid*  and  by  its  terms  conld 
not  pay  and  distdmi^.  Upon  the  trial  the 
defendant  attempted  no  defense  suggested  by 
his  answer,  and  virtually  con»ded  that  plain- 
tiff was  entitled  to  recover  whatever  sum  F. 
O.  Banning— for  whom  plaintiff  admits  be 
was  acting — hud  paid  upon  the  contmet. 

It  Is  manifest  that  plaintiff,  upon  the  trial, 
based  his  right  to  recover  81,500  of  the 
atnoant  in  controversy  upon  a  claim  that, 
when  defendant  acknowledged  the  receipt  of 
S3i500  as  part  of  the  purcliHse  price,  when 
but  SS.OOO  was  in  fact  pnid,  he  directed  and 
requested  plaintiff  to  return  to  McNair  that 
amount  of  the  sum  which  McNair  had  paid 
upon  a  contract  for  tlie  same  premisea,  which 
he  had  failed  to  complete.  The  court  in  Its 
v.43N.w.no.l— 1 


charge  (manifmtly  by  the  consent  of  all 
parties)  made  this  issue  of  fact  the  principal 
one  to  be  determined  by  the  jury,  as  to  the  sum 
of  81.500.  It  charKed  that  this  amount  Imd 
been  forfeited  by  McNair,  and  clearly  be- 
longed to  the  defendant,  unless  he  had  by 
some  subsequent  promise  agreed  to  pay  It  to 
the  plaintiff.  It  expressly  refused  to  charge, 
as  requested  by  plaintiff,  that  if.  when  credit- 
ing and  allowing  to  plaintiff  on  his  contract  of 

Surchase  the  amount  previously  paid  by  Mc- 
Tair,  the  defendant  understood  and  intended 
tliat  plaintiff  should  reimburse  MoNair.  and 
that  plaintiff  actually  did  so,  (of  which  there 
was  proof,)  the  plaintiff  conld  recover  the 
amount  so  paid.  The  tenor  of  other  words 
used  by  the  court  in  reference  to  the  amount 
which  the  plaintiff  claimed  lie  had  returned 
to  Mdifalr  at  defendant's  request  was  to  the 
effect  that  the  former  could  not  recover  It 
unless  the  defendant  had  expressly  and  In 
words  promised  to  pay  it  to  jdaintiff.  We 
are  of  the  (pinion  that  this  view  was  too 
narrow  and  restricted.  Ttie  defiendant  had 
received  of  McNiUr  the  sum  at  91,500,  which 
the  latter  chose  to  forfeit.  It  was  in  the  de- 
fendant's power  to  keep  this  money,  and  de- 
clare the  trade  at  an  end.  But  this  he  did 
not  do.  He  did  not  retain  the  money  then  in 
hte  hands  without  oondition,  but  allowed  and 
credited  it  to  his  own  agent  or  broker,  who 
had  already  made  the  sum  of  $500  In  com- 
missions for  making  a  sale  to  McNair,  as 
part  of  tlie  purchase  price  for  the  same  prem- 
ises, and  upon  another  contract  of  sale.  It 
might  seem  somewhat  singaktr  that  the  de- 
fendant should  surrender  and  donate  to  his 
agent,  the  real  plaintiff  in  the  act^.  a  sum 
of  money  which  seems  to  have  been  his  ab- 
solutely, unless  there  had  been  an  under- 
standing between  the  parUes  that  plaintiff, 
for  some  reason,  should  repay  and  reimburse 
McNair.  We  think  the  Jury  should  have 
been  instructed  that  upon  this  feature  of  the 
case  they  might  give  weigtit  to  all  of  the  facts 
and  circumstances  appearing  in  the  testi- 
mony, and  that  plaintiff's  right  to  recover 
did  not  depend  upon  defendant's  unqualiBed 
promise  to  pay;  nor  upon  a  positive  promise. 
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upon  his  part,  to  refund,  should  the  plaintiff 
return  the  sum  of  81,500  to  McNair. 

In  regard  to  plaintifiE's  right  to  recover 
the  82,000  paid  to  defendant  on  March  22d. 
and  acknowledged  in  defendant's  unilateral 
contract  of  that  dale,  the  court  charged,  in 
substance,  that  if  the  jury  should  find  that 
it  was  actually  paid  in  consideration  of  an 
extension  of  the  McNair  contract  fur  30  days, 
and  tliat  the  receipt  or  contract  was  subse- 
quently given  without  any  consideration, 
"or  that  no  money  passed  at  the  time  of  tlie 
extension,  and  there  was  no  consideration 
for  the  receipt,  •  •  »  the  plaintiff  can- 
not recover  at  all. "  The  court  failed  to  state 
under  what  circumstances  the  plaintiff  could 
recover  the  $2,000.  and  expressly  declined  to 
charge  whether  or  not  the  plaintiff  was  en- 
titled under  bis  contract  to  a  title  free  and 
clear  of  tlie  mortgage  lien.  There  does  not 
seem  to  have  been  any  exception  to  this  part 
of  ttie  charge  as  actually  given,  or  to  the 
failure  of  the  court  to  charge  upon  matters 
which  it  seems  to  us  were  material  and 
important.  If  there  was  no  consideration 
for  the  execution  and  delivery  of  the  contract 
of  date  March  22d,  the  plaintiff  ought  not  to 
recover;  but  if,  when  it  was  executed  and 
delivered,  the  defendant  understood  and  ex- 
pected the  plaintiff  to  reimburse  McNair, 
and  the  latter  did  so  in  pursuance  of  that 
understanding  and  expectation,  he  certainly 
would  be  entitled  to  recover  at  least  the 
amount  so  paid.  And  if,  on  the  day  of  the  ex- 
ecution and  delivery  of  defendant's  contract, 
or  upon  a  prior  day,  the  plaintiflT,  in  consid- 
eration of  such  execution  and  delivery,  paid 
to  defendant  the  sum  of  $2,000,  he  is  certain- 
ly entitled  to  recover  that  amount,  providing 
the  defendant  is  unable  to  convey  in  accord- 
ance with  his  contract,  by  the  terms  of  which 
he  stipulated  that  the  title  to  the  premises 
should  be  good  or  susceptible  of  being  made 
good ;  and  further,  that  he  would  convey  by 
warranty  deed.  If  land  contracted  to  be 
conveyed  (urns  out  to  be  Incumbered,  the 
vendor  cannot  enforce  the  contract  unless 
the  charge  be  small  and  immaterial.  Guy- 
net  V.  Mantel,  4Duer,  86;  Marsh  v.  Wyckofif, 
10  Bosw.  202;  Wallaoe'v.  McLaughlin,  57 
III.  b9.  And  without  these  stipulations  the 
plalntiti  was  entitled  to  a  conveyance  which 
would  vest  in  him  a  good  title,  clear  of  all  de- 
fects and  incumbrances.  Drake  v.  Barton* 
18  Minn.  462,  (Gil.  414;)  Donlon  v.  Evans, 
42  N.  Vr.  Rep.  472.  The  defendant  could 
not  with  propriety  have  given  a  warranty 
deed  with  the  usual  covenants,  and  in  the 
absence  of  all  clai  in  that  his  contract  so  to  do 
was  fraudulently  obtained,  he  must  be  held 
to  its  performance.   Order  reversed. 


GUBNKY  V.  MtNKEAFOLIS  &  St.  G.  By.  GO. 

(Supreme  Court  of  MiamettOet.  July  IS,  1880.} 
Ehiwrkt  Domais— Prooedobb. 
Where,  Id  a  "right-of-way  "case,  the  jury  Ib  sent 
oat  to  view  the  premises,  &nd  one  of  the  jurors  fails 
to  make  the  view,  but  on  their  return  a  party,  with 
knowledge  of  the  fact,  goes  on  with  the  tiial  withr 


out  objectloD,  and  without  bringing  the  matter  to 
!  the  attention  of  the  court,  he  waives  tbe  Irregu- 
larity, If  any,  and  cannot,  after  verdict,  raise  It  as 
a  ground  for  a  new  trial.  JEfefd,  that  in  this  case 
there  was  no  proof  of  misconduct  on  part  of  the 
prevailing  party  to  warrant  setting  aside  the  ver- 
diut  OiLFiLULN,  C  J.,  dissenting. 
iSyUainu  by  the  Court) 

Appeal  from  district  coart,  Ramsey  coun- 
ty; Brill,  Judge. 

J.  D.  Springer,  F.  D.  Larrdbee,  and  H.  8, 
Abbott,  fur  appellant.  Jordant  Penney  A 
Ifammond,  for  respondent. 

Mitchell,  J.  Appeal  from  an  order  grant- 
ing a  new  trial  on  the  grounds  of  Irregular- 
ity and  misconduct  on  part  of  both  the  jury 
and  prevailing  party.  It  was  a  "condemna- 
tion" or  "right-of-way"  case,  and  after  the 
trial  had  commenced,  by  agreement  of  coun- 
sel, the  jury  was  directed  to  go  out  and  view 
the  premises.  The  alleged  irregularity  and 
misconduct  occurred  during  this  trip,  and 
vraa— First,  that  only  11  jurors  made  the 
view;  aeoond,  that  the  railway  company  im- 
properly attempted  to  influence  the  jury  by 
furnishing  them  a  box  of  cigars. 

As  to  the  first,  it  is  sufficient  to  say  that  it 
appears  that  the  respondent  and  his  counsel, 
who  accompanied  the  jury,  knew  that  only 
11  jurors  went  out  to  make  the  view,  and 
yet  upon  their  return  they  went  on  with  the 
trial,  and  continued  it  to  verdict  wiMiout  ob- 
jection, or  bringing  the  matter  to  the  atten- 
tion of  the  court.  By  so  doing  they  waived 
the  objection,  and  consented  to  abide  tlie  re- 
sult, and  could  not  afterwards  be  heard  to 
urge  it  as  a  ground  for  a  new  trial.  A  party 
cannot  thus  play  fast  and  loose,  and  specu- 
late on  the  character  of  the  verdict.  If  the 
irregularity  be  one  that  can  be  remedied,  as 
this  was,  the  party  affected  by  it,  if  he  has 
the  opportunity  of  bringing  it  to  the  atten- 
tion of  the  court,  should  do  so  promptly,  and 
in  time  to  admit  of  its  correction,  at  least 
where  he  can  do  so  without  danger  of  preju- 
dicing himself  before  the  jury  lu  case  he  is 
unsuccessful. 

2.  Two  of  the  affidavits,  tending  perhaps 
most  strongly  to  exculpate  the  railway  com- 
pany from  the  charge  of  misconduct,  (those 
of  its  attorney  and  seven  jurors,)  were  pre- 
sented for  the  6rst  time  upon  the  motion  for 
reargument  In  the  court  below*  and  no  ex- 
cuse was  given  why  they  were  not  presented 
upon  the  original  hearing.  Therefore  they 
ought  to  be  ignored,  and  this  appeal  deter- 
mined upon  the  affidavits  presented  on  the 
original  motion.  These  consisted  of  an  affi- 
davit by  Gurney  himself,  that  he  heard  it 
stated,  (by  wliom  he  does  not  Bay,)  in  tlie 
presence  of  the  jury,  and  to  them,  that  the 
cigars  were  furnished  for  their  benefit  by  the 
railway  company.  Two  affidavits  of  the  dep- 
uty-sheriff, who  was  in  charge  of  the  jury, 
were  presented,  in  one  of  which  he  swore 
that  prior  to  the  jury's  leaving  the  court- 
liouse  to  view  the  premises  the  r^lway  com- 
pany (by  whom  he  does  not  say)  furnished 
blm  a  box  of  cigars  for  diatribuuon  among 
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tbe  jurors;  that  they  were  so  distributed 
amoDg  Uienit  aod  smvked  by  them :  and  that 
th^  then  and  there  knew  that  the  cigars 
were  fornbhed  to  them  hy  the  ratlwaj  com- 
panj.  In  the  other  affidavit  the  deputy 
swore  that  he  himself  bought  the  cigars,  and 
famished  them  tothejuron,  andGurneyand 
tbe  respective  counsel;  that  the  oounsel  for 
ttie  railway  company  did  not  buy  or  give  any 
dgars  to  the  jury»  but,  on  the  contrary,  re- 
fused to  do  so.  In  view,  doubtless,  of  these 
contradit^ozyi^avita  of  the  deputy,  he  was 
brought  before  tbe  court,  and  orally  exam- 
ined and  cross-examined,  and  the  substance 
of  his  testimony  was  that  on  tills  morning, 
before  they  started,  some  of  the  jurors  made 
some  inquiry  as  to  who  was  going  to  "set  up" 
the  cigars,  and  that  he  replied:  ''Well,  X  will 
go  and  get  a  box,  and  1*11  run  the  risk  of  get* 
ting  It  from  the  raUroad  company.**  That 
he  went  and  got  a  box,  and  distributed  them 
among  all  who  wlslied  to  smoke.  That  five 
wsix  weeks  afterwards,  when  he  sent  to  the 
railway  company  the  bill  for  tiie  carrlHges, 
he  liwluded  tbe  bill  for  the  cigars,  and  it  was 
paid.  He  also  testified  that  it  was  a  common 
thing  foroffloers  in  charge  of  juries  to  fur* 
nish  them  cigars,  and  that  he  did  not  suppose 
there  was  anything  unlawful  in  it;  also  that 
on  Uiis  occasion  no  one  in  behalf  of  the  com- 
pany, or  tn  behalf  of  any  one  else,  suggested 
getting  thecigars.  There  was  also  produced 
tbe  affidavit  of  all  of  the  jurors  to  the  eifect 
that  the  deputy-sheriff  furnished  them  with 
whatever  cigars  they  wished  to  smoke;  that 
tbe  counsel  for  the  railway  company  did  not 
offer  any  dgars  to  any  of  them ;  and  that,  so 
far  as  they  knew,  before  the  rendition  of 
their  verdict,  the  cigars  furnislied  by  the  dep- 
uty-sheriff were  paid  for.  or  to  be  paid  for, 
by  him,  upon  his  own  account,  and  at  his  own 
expense.  While  appreciating  the  great  strict- 
ness required  in  guarding  jury  trials  from 
improper  influences,  In  order  to  give  parties 
confidence  in  the  result  of  their  cases,  and  to 
teach  every  one  that  for  any  intermeddling 
with  jurors  a  verdict  will  be  set  aside,  yet  we 
fail  to  see  anything  in  all  this  to  indicate 
that  the  rait  way  company  had  anything  to  do 
with  furnishing  the  cigars,  or  ttiat  thdr  be- 
ing furnished  could  have  possibly  had  any  in- 
fluence on  the  verdict.  The  only  thing  at  all 
-connecting  the  rail  way  company  with  the  mat- 
ter is  the  fact  that  when  the  deputy  sent  inliis 
bill  they  paid  it.  It  is  easy  to  see  why  they 
might  do  this,  although  not  Incurred  on  their 
orders  or  at  their  direction.  The  most  that 
can  be  said  of  this  is  that  it  would  have  been 
more  prudent  not  to  liave  recognized  It.  We 
•do  not  think  enough  was  shown  to  justify 
setting  aside  the  verdict  on  this  ground. 
From  the  record  before  us  it  appears  that  the 
■court  below  set  aside  the  verdict  In  part,  at 
least,  if  not  mainly,  upon  the  ground  of  tbe 
failure  of  the  juror  to  make  the  view,  and 
we  infer  that  the  waiver  of  this  by  the  aut)- 
sequent  conduct  of  the  respondent  was  not 
particularly  called  to  the  attention  of  the 
Judge.  Order  reversed. 


GiLFiu^N,  *0.  J.  I  cannot  see  any  abuse 
of  discretion  in  tbe  action  of  the  court  below, 
and  therefore  dissent. 


Basucsson  v.  Board  of  CoimTT  Gouhis- 

SIOHEBS. 

{Supreme  Court  of  Minnesota.  Jnly  17, 1889.) 
CotrjJTiBS — Clerkb  or  Coubt— Coxfbhutiok. 
1.  AoonntyoBDiiotbeheldllableforttaesarvloes 
of  a  clnrk  of  thedlstriot  ooart  ia  indexing  the  juds'- 
ment  records  of  hia  office  In  books  provlaed  for  m 
chapter  tSl,  Oen.  Laws  1886. 

3.  Nor  can  such  liability  be  fixed  upon  the  coan- 
t7  by  tbe  order  <xf  the  Juoige  of  tbe  dietriot  court, 
dtreoting  the  olerk  to  jjienorm  tbe  work  at  the  ex- 
01  the  oouuty,  and  determining  bis  tees 
or. 

iaylltOnu  by  0W  Ocmti 

Appeal  from  district  conrt,  Gay  connty; 
Mills.  Judge.. 

AcUon  by  Halvmr  Basmusaon  against  tbe 
board  of  county  commlsslonera  of  Clay  coun- 
ty,  for  services  rendered  as  derk  of  the  dis- 
farlct  oonrt  in  indexing  county  records.  I>e- 
murrer  to  complaint  orerruled,  and  defend- 
ants appeal. 

W*  S,  Douglat,  for  appellants.  O.  Mot- 
flCM,  for  respondent. 

CoixiNS,  J.  Soon  after  the  passage  of 
chapter  181,  Gen.  Laws  1885,  tbe  respondent 
in  this  action,  then  derk  of  the  district  court 
for  day  county,  procured  the  books  men- 
tioned in  section  1,  and  proceeded  to  index 
all  of  the  judgment  records  in  his  ofBce,  in 
tbe  form  and  manner  contemplated  by  tbe 
act.  Before  doing  the  work,  however,  be 
obtained  two  orders  from  the  Judge  of  the 
court  of  the  same  date,  one  fixing  his  fees 
therefor,  the  other  directing  that  he  index  the 
records  of  his  office,  as  provided  by  said  chap- 
ter 181,  from  the  organization  of  such  office 
to  date,  and  to  cliarge  his  fees  for  such  in- 
dexing to  the  county  "for  all  cases  disposed 
of  or  in  judgment,"  and  in  cases  still  pend- 
ing to  include  bis  fees  In  tbe  taxable  coats, 
presumably  against  the  unsuccessful  party. 
The  question  before  us,  which  is  raised  by  a 
general  demurrer  to  a  complaint,  is,  can  the 
appellant  county  be  held  liable  for  all  the  in- 
dexing alleged  to  have  been  done  pursuant 
to  the  order  and  under  the  law?  We  are 
clearly  of  the  opinion  that  it  cannot.  The 
statute  directs  that  "it  shall  be  the  duty  of 
the  clerk  of  thedistrict  court  of  every  county 
in  this  state  to  procure,  at  the  expense  of  the 
county,  two  well-bound  books,  to  be  denomi- 
nated *  *  *,  to  be  ruled  and  printed 
substantially  in"  a  given  manner.  There  Is  no 
attempt  elsewhere  in  the  law  to  fix  an  obliga- 
tion of  any  description  upon  the  county,  and 
its  liability  must  not  be  spelled  out  by  forced 
construction  or  far-fetohed  inference.  It  is 
not  enough  that  public  or  private  convenience 
may  require  the  books  to  be  kept;  nor  can 
the  county  be  assessed  because  no  one  else 
can  be  made  to  respond.  The  obligation 
must  be  apparent.  That  a  county  cannot  be 
hdd  responsible  for  tbe  fees  of  its  officers 
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who  maj  be  required  to  keep  records  of  a  like 
character,  or  for  sncti  aervlcei  as  they  raaj 
be  called  upon  to  perform  offlciallj,  except 
there  be  a  stalutorj  proTislon  covering  the 
case.  Is  directly  held  In  NonUn  t.  Comrais- 
sloners,  23  Minn.  171;  Wilcox  t.  County  of 
Sibley,  34  Minn.  214. 25  N.W.Bep.  351.  We 
do  not  wish  to  be  understood  as  holding  that 
the  statute  under dlscosslon  made  U  the  duty 
of  the  clerks  of  court  to  perform  this  work; 
that  is,  to  prepare  indexes  of  all  Judgment 
records  existing  in  their  respective  counties 
prior  to  the  passage  of  the  law.  That  ques- 
tion is  not  before  us.  It  is  further  urged  by 
the  respondent  that  the  coun^  may  be  bound 
by  the  orders  of  the  district  Judge  before  men- 
tioned. By  section  2,  c.  70,  Gen.  St.  1B7B, 
the  Judge  is  authoilzed  to  establish,  by  rule 
or  order,  fees  for  auch  services  of  the  clerk 
as  have  not  been  provided  for  by  law.  And 
in  chapter  28.  Gen.  Laws  1883,  the  court  may 
direct  that  the  clerk  procure,  at  the  expense 
of  tl^  county,  and  keep  such  books,  in  addi- 
tion to  those  enumerated,  as  It  may  deem  es- 
sential. In  neither  of  these  enactments  is 
there  any  intimation  that  the  fees  which  may 
accrue  under  such  orders  shall  be  chargeable 
to  tlie  counties..  In  the  absence  oi  a  statute, 
a  county  cannot  be  made  liable  on  the  mere 
order  the  court  for  services  of  the  kind 
rendered  in  this  instance.  Order  revened. 


MiDDLBTOM  et  al.  0.  Whabton  et  al. 

iSutjreme  Court  of  SRnneMOtfO.  July  17, 18S9.) 

ADi(iinsTBAT<»i'a  Bale— CkiHSTRncnioiT  or  Ordbk 
—Tows  Plat. 

1,  The  rale  that  whoa  a  deed  of  oonv^ance  con- 
tains a  ffeneral  desoription,  which  is  definite  and 
oertRin  in  Itself,  and  Is  followed  by  a  particnlor 
deecrlptloD  also,  sach  particular  description  will 
not  llniit  or  restrict  thecrant,  which  is  clear  and 
noambiguous,  by  the  general  descriptioo,  applied 
to  an  order  of  a  probate  coart  direoong  the  Mue  of 
real  propertT,  and  considered  in  oonnootion  with 
the  facts  In  Uits  case. 

2.  Upon  a  town  plat  there  appeared  a  triangular 
tract  01  land,  with  its  base  of  about  400  feet  upon 
a  lake.  Nearly  parallel  to  the  lake  shore,  and  about 
100  feet  distant  southerly,  the  plat  showed  an  alley 
or  passaee-way  of  80  feet  In  width,  over  the  tract 
in  qoesUon.  On  the  plat,  upon  that  part  at  the 
tract  BOntb  of  the  alley  or  way,  appeared  the  words 
•'Eagle  Park."  Held,  that  the  entire  tract  of 
ground  must  be  considered  as  a  whole,  and  dest^- 
Dated  and  named  by  the  town  proprietor  as  "Eagle 
Park." 

(Sytldbut  by  the  Court) 

Appeal  from  district  court,  Bamsey  coun- 
ty;  Brill,  Judge. 

Ejectment  by  James  Middleton,  adminis- 
trator of  Louisa  Post,  deceased,  and  Laura 
Bummell  against  B.  L.  Wharton,  Charles  £. 
Keller,  and  Fred.  C.  Forbes.  Judgment  for 
defendants,  and  plaintifEs  appeal. 

8.  L.  Pteree  and  /.  F,  ffeorgot  for  appel- 
lants. H.  F,  Stevens,  Samuel  SforrUon,  and 
C.  B.  OtU,  for  respondents. 

Collins,  J.  Ejectment  to  recover  posses- 
sion of  certain  real  estate.  Tlte  plaintiffs  ad- 
mit the  defendants  to  be  well  seised  of  the 


premises  in  controversy,  if  certain  proceed- 
ings in  probate  court  in  the  matter  of  tlie  es- 
tate of  Bussell  Post,  deceased,  and  a  sale 
made  under  Its  order,  were  effectual  to  pass 
the  title. 

1.  The  first  objection  made  by  the  plalnMfRi 
is  that  the  order  to  sell  the  real  pn^mrty  of 
the  deceased,  as  made  by  the  court,  did  not 
cover  and  include  the  tract  of  ground  known 
as  "Eagle  Park,"  on  the  plat  of  the  town  oC 
Bald  Eagle.  The  order  directed  a  public  sale 
of  real  estate  not  fnvtdved  lierein.  and  "also 
the  town  of  Bald  Eagle,  in  said  county  and 
state,  according  to  the  plat  thereof  on  lecord 
in  the  office  of  the  register  of  deeds  of  said 
county;  said  town  being  hdd  out  upon  *  *  * 
and  unimproved;  thesaid  town  of  Bald  Eafj^ 
being  subdivldedintoeighteeu  blocks,  *  *  * 
said  bIo(^  being  numbered"  fix>m  1  to  18  in- 
clusive. In  addition  to  the  numtwred 
blocks,  which  were  outlined  upon  the  plat, 
there  ww  a  triangular  tract  of  land  designat- 
ed as  "Ei^lePark;"  and  as  the  18  blocks  were 
mentioned  by  numbers,  and  no  reference 
made  to  the  park,  it  Is  plaintifCs'  contention 
that  it  was  not  included  In  the  order.  There 
is  no  merit  to  this  claim.  The  genend  de- 
scription in  the  order  is  definite  and  certain. 
It  specifies  the  town  of  Bald  Eagle  as  the 
property  to  be  sold,  not  the  blocks,  18  in 
number.  A  mere  inaccuracy  of  descriptlim 
will  not  diminish  or  enlarge  the  subject-mat- 
ter of  an  order  of  this  importance.  The  rule 
in  conveyancing  Is  that  when  any  property 
is  sufficiently  ascertained  by  the  description 
it  will  pass  by  the  Instrument  intended  to 
convey  it.  although  all  the  particulars  stated 
in  the  instrument  may  not  he  true  in  respect 
to  it.  Dunning  v.  Cranstoun,  7  Mees.  ft 
W.  10;  Scofleld  v.  Look  wood,  35  Conn.  425. 
Where  a  deed  of  conveyance  contains  a  gen- 
eral description,  which  is  deflnite  and  certain 
in  itself,  and  is  followed  by  a  particular  de- 
scription also,  such  particular  description  will 
not  limit  or  restrict  tlie  grant,  which  is  clear 
and  unambiguous  by  the  general  descri|A.on. 
Bott  V.  Burnell,  II  Mass.  163;  Johnson  T. 
Simpson,  36  N.  H.  91 :  Barney  v.  Milter,  18 
Iowa,  460.  It  may  be  well  to  say  here,  how- 
ever, that  when  courses  and  distances  are 
given,  as  a  particular  description,  they  are 
very  much  relied  upon,  even  if  the  general 
description  be  deBnite.  apparently.  But  in 
the  case  under  consideration  there  is  no  par- 
ticular description  of  the  property  to  be  sold, 
except  that  relied  upon  by  the  defendants, 
namely,  "the  town  of  Bald  Eagle,  *  •  * 
according  to  the  plat  thereof  on  record,"  etc., 
which  is  explicit,  and  must  control.  The 
additional  statements  as  to  the  town  l>eing 
sut)divided  into  18  block;;,  and  that  the  pn^ 
erty  is  unimproved,  are  not  inconsistent  with 
nor  do  they  contradict  the  wwds  which  we 
regard  as  descriptive.  They  ue  explanatoxy, 
and  surplusage. 

2.  Eagle  Park  must  be  eonsidered  as  ex- 
tendi ng  to  the  lake.  That  part  of  it  on  which 
the  name  was  placed  is  no  more  separated 
from  the  strip  bordering  on  tiie  water  than 
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is  one  part  of  a  block  detached  from  the 
i^lier  by  reason  of  the  existence  of  an  alley 
therein.  The  whole  was  designed  evidently 
for  park  purposes,  the  smaller  part  upon  the 
lake,  to  be  used  in  connection  with  and  ap- 
purtenant to  the  larger.  An  alley  or  way  is 
established  over  the  tract  by  means  of  which 
that  part  of  Lake  avenue  lying  along  the  lake 
shore  westerly  is  connected  with  that  upon  the 
east.  A  glance  at  the  map  will  satisfy  any 
one  of  the  intent  of  the  deceased  when  plat- 
ting; and  this  conclusion  will  be  fortified  up- 
on reading  the  certiQcate  of  dedication  at- 
tached, in  which  Hlleys  and  passage-ways  are 
specially  mentioned.  This  is  the  only  alley 
or  way  laid  down  upon  the  plat:  all  other 
tboruugbfares  are  streets  and  avenues. 

3.  We  think  thereportoCsaleplainiysfaows 
to  whom  Eagle  Park  was  sold.  Judgment 
afBrmed. 


Statb  v.  Baoah. 
(jSupmne  Court  of  Mlnnmota.  July  17,  USB.) 
Ratb— Asai.uLT. 
1.  On  an  ladictmeat  for  rape  by  overcoming  the 
resistance  of  the  female  by  force,  it  Is  sot  error  to 
iDstract  the  jury  that  If  they  are  satlsfled  beyond 
a  reasonable  doubt  that  defendant  conuutted 
an  assault  upon  the  woman  with  intent  to  ocmmLt 
rape  they  may  oonvtot  of  an  assault  in  the  seoond 
dwreei 

8.  If  «  man  asaault  a  woman  with  intent  to  have 
Interoonrso  with  her  by  force,  and  against  her 
will,  notwlthstaadlDg  her  utmost  reslBtanoe,  the 
crime  of  assault  with  Intent  to  commit  rape  Is  oom- 
pleta,  and,  if  the  juiy  are  satisfied  of  this  fact, 
Uiey  may  oonvlot  of  suoh  auanlt,  although  they 
■re  not  satisfied  that  tiie  subseqneut  reslBtanoeon 
the  part  of  the  woman  was  so  continued  and  persist- 
ent as  to  prove  ^ilt  of  the  higher  crime  of  rape. 

8.  also,  that  Uiere  was  no  error  in  this  case 
la  rsfnalnir  a  new  trial  on  tha  ground  of  "aooldent 
andsnrpruSh" 

(SvUabiM  by  the  Court) 

Appeal  from  district  court,  Brown  county; 
VfEsaxR,  Judge.  ^ 

if,  C.  Jioiertton  and  J.  if.  Thompaon, 
for  appellant  Mo$t9  B.  Clapp^  Atty.  Qen., 
and  6eorg9  SommervUlat  Go.  Atty.,  for  the 
State. 

MircraxiXtJ.  The  defendant  was  Indicted 
and  tried  for  the  crime  of  rape,  committed 
by  forcibly  oTercomlng  the  resistance  of  the 
female.  The  Jury  found  blm  nut  guUty  of 
the  offense  charged,  but  guilty  of  an  assault 
In  the  seoond  degree,  which,  as  applied  to  the 
evMence  and  charge  of  the  court  in  this  case, 
is  an  assault  with  intent  to  commit  a  felony, 
to-wit,  rape.   Penal  Code,  g  187,  aubd.  5. 

1.  On  the  trial  the  prosecutrix  positively 
identified  the  defendant  as  the  person  who 
entered  her  house  in  the  night,  and  com- 
mitted the  crime;  and  one  Jacol>son,  a  wit- 
ness for  the  state,  testified  to  meeting  the  de- 
fendant on  the  street  in  the  village  of  Spring- 
field, between  1  and  2  o'clock  on  the  night  of 
July  24,  1888,— the  time  and  place  of  the 
commission  of  tlie  crime.  A  motion  for  a 
new  trial  was  made  on  the  ground,  among 
others,  of  "accid**nt  and  surprise."  and  in 
support  of  the  motion  two  affidavits  were 


presented. — one  of  Agoes  Egan,  to  the  efTect 
that  on  the  27th  of  July  the  prosecutrix 
stated  to  her  that  the  man  who  commilted 
the  crime  was  a  strange  man  or  a  tramp,  and 
did  not  intimate  that  she  knew  him  or  recog- 
nized him  as  the  defendant;  the  other  that  of 
Tibbits  and  wife,  who  lived  on  a  farm  four 
and  a  half  miles  ^m  Springdeld,  to  the  effect 
that  Jacobson,  who  was  their  hired  man,  was 
not  absent  from  the  farm  on  the  day  or  night 
of  July  24th;  that  he  went  to  bed  about  9 
o'clock  la  the  evening,  and  did  not  come  out 
of  his  l>edroom  until  5  o'clock  the  next 
morning.  The  facts  stated  in  these  affida- 
vits, if  proven,  would  merely  tend  to  impeach 
the  testimony  of  the  prosecutrix  apd  Jacob- 
son.  It  would  be  a  very  exceptional  case 
where  it  would  be  error  to  refuse  a  new  trial 
on  such  a  ground.  Gardner  t.  Kellogg,  23 
Minn.  463;  State  t.  Wagner,  Id.  544.  But, 
aside  from  this,  there  was  no  showing  of 
either  surprise  or  diligence  on  part  of  defend- 
ant. For  anything  that  appears  he  knew  all 
the  facts  stated  In  both  affidavits  before  the 
trial  began.  Indeed,  it  affirmatively  appears 
that  he  bad  subpoenaed  ££(an  as  a  witness, 
and  his  counsel  cross-examined  tlie  prosecu- 
trix fully  as  to  her  alleged  statement  to  £gan. 
It  is  true  that  Egan  swears  that  she  was  un- 
able, on  account  of  sickness,  to  attend  the 
trial;  but  there  is  nothing  to  show  that  the 
defense  did  not  know  before  trial  of  ber  la- 
abllity  to  attend,  or  that  they  made  any  ap- 
plication for  a  continuance  or  postponement 
on  that  ground.  Moreover,  to  say  nothmg« 
of  the  small  importance  of  the  evidence  of 
.Tacobson,  the  affidavit  of  the  Tlbbitses  was  of 
little  weight.  It  was  made  over  eight  months 
after  the  date  of  tlw  occurrence,  and  tliey 
give  no  reason  and  state  no  circumstance 
that  impressed  upon  their  minds  the  exact 
wbereaUiuts  of  their  hired  man  on  thnt  par- 
ticular night.  Like  all  evidence  tending  to 
prove  an  alibi,  an  error  of  a  day  makes  all 
the  difference  in  the  world.  There  was  no 
error  in  refusing  a  new  trial  on  this  ground. 

2.  Whether  tiie  evidence  slwwed  tiiat  re- 
sistance on  part  of  the  prosecutrix  was  so 
continued  and  persistent  as  to  render  the  de- 
fendant's act  rape  is  unimportant,  for  the 
reason  that  the'Jury  have  acquitted  bim  of 
that  crime. 

It  is  assigned  as  error  that  the  court  in- 
structed the  jury  that  they  might  find  tiie  de- 
fendant guilty  of  the  assault  In  the  second  de- 
gree. The  charge  of  the  court  on  that  sub- 
ject (after  fully  and  correctly  defining  the 
crime  of  rape,  and  the  degree  of  resistance  on 
the  part  of  the  woman  necessary  to  render  the 
act  rHpe)  was  to  the  effect,  if  they  found  the 
defendant  had  intercourse  with  the  prosecu- 
trix, but  that  it  was  not  against  her  wilt,  and 
without  her  consent,  the  jury  might,  if  the 
evidence  satislied  tliem  beyond  a  reasonable 
doubt  that  defendant  committed  an  assault 
with  intent  to  a>mmit  rape,  find  him  guilty 
of  assault  in  the  second  degim  The  objec- 
tions urged  Hgainst  this  instruction  seemed  to 
be  two:   Ftrat,  that  under  an  Indictment 
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for  rape  a  defendant  cannot,  under  the  Fenal 
Code,  be  convicted  of  an  assault  with  intent 
to  commit  rape  becanse  Uie  latter  is  not  a 
"lesser  degree"  of  the  fmmer;  and,  teoond, 
where  the  act  of  sexnal  intercourse  actual!/ 
takes  place,  and  Che  femide  finally  consents, 
or  BO  far  desists  from  her  resistance  tliat'the 
act  Is  not  rape,  a  defendant  cannot  be  con- 
victed of  an  assault  with  intent  to  commit 
rape.  Keither  of  these  positions  is  tenable. 
Gen.  St.  1878.  c.  114,  §  19.  provides  that  "the 
defendant  may  be  found  guilty  of  any  offense 
the  commfsaion  of  which  is  necessarily  in- 
eluded  in  that  with  the  commissisnof  which 
he  is  charged  In  the  indictment. "  This  is  but 
declaratory  of  the  common  law,  and  is  not  re- 
pealed by  the  Fenal  Code.  O'Connellv.  State, 
6  Minn.  279,  (Oil.  190;)  State  v.  West.  40 
N.  W.  Bep.  Z49.  Upon  the  second  point 
it  is  only  necessary  to  say  that  subsequent 
yielding  and  consent  cannot  relate  back  and 
cover  preceding  acts.  It  is  no  l^al  excuse 
for  the  consummated  offense  of  ra^te  thai  the 
woman  consented  and  condoned  after  the  fact. 
This  principle  Is  as  applicable  to  an  assault 
with  intent  to  commit  rape  as  to  the  higher 
crime.  If  a  man  assault  a  woman  with  in- 
tention of  having  Intercourse  with  her  by 
force  and  ag^nst  her  will,  notwithstanding 
her  otmost  resistance,  the  crime  of  assault 
with  intent  to  commit  rape  is  complete;  and 
where  the  jury  are  satisfied  beyond  a  doubt 
of  these  facts,  they  may  convict  of  the  assault 
with  intent,  although  they  are  not  satisfied 
that  the  subsequent  resistance  of  the  woman 
was  so  continued  and  persistent  as  to  prove 
guilt  of  the  higher  crime.  1  Bish.  Crim.  Law, 
§  733;  State  v.  Hartigan.  32  Vt.  607:  State 
v.  Gross.  12  Iowa,  66;  State  v.  Atherton,  50 
Iowa,  189.  Complaintismadethatthecourt 
failed  to  Instruct  the  jury  what  would  consti- 
tute an  assault  in  tlie  second  degree  under  tlie 
facts  in  evidence  in  the  case.  It  issufllcient 
answer  to  this  that  the  court  was  not  requested 
to  do  so,  and  no  exception  taken  to  his  not  do- 
ing it.  He  did  instruct  the  jury  in  effect  that 
to  find  the  defendant  guilty  of  that  offense 
they  must  find  that  he  assaulted  the  woman 
with  intent  to  commit  rape,  also  as  to  the 
amount  of  force  necessary  to.  constitute  rape; 
and  the  intent  to  commit  rape  clearly  implies 
an  intent  to  use  the  necessary  force.  As  the 
learned  judge  himself  says,  it  might  have  been 
better  to  have  expressly  instructed  the  jury 
that  to  constitute  an  assault  with  intent  to 
commit  rape,  force  must  have  been  used  be- 
fore consent  was  given,  or  resistance  desisted 
from.  But  as  there  was  no  evidence  from 
which  the  jury  could  have  found  that  any  con- 
sent was  given  before  the  defendant  used 
force,  the  charge  must  be  construed  with  ref- 
erence to  the  evidence.  If  defendant's  coun- 
sel thought  any  more  explicit  ctmrge  on  this 
point  would  be  of  benefit  he  ought  to  have  re- 
quested it  to  be  given.  State  v.  Johnson,  37 
Minn.  497,  35  N.  W.  Rop.  373.  There  was 
no  error  in  refusing  to  give  defendant's  tenth 
and  fifteenth  requests  to  charge.  They  in  ef- 
fect asked  the  court  to  tell  the  jury  what 


weight  thQ7  should  give  to  certfUa  eridenoe. 
We  find  no  error  in  the  record,  and  the  order 
must  be  affirmed. 


BADKB  V,  MINNEAPOLIS  A  &T.  L.  B.  Oo. 

(Supreme  Court  of  Minnesotti.  July  29, 1889.) 
KuiaoAD  CoHFAHiBs— NsouoKirr  COXBTBUOnOV 

McCarty  v.  RaUway  Co.,  81  Minn.  878, 17  V.  W. 
Rap.  eifl,  followed,  holding  that  from  a  coDVeyaooe 
to  a  railroad  oompany  of  the  land  upon  which  iU 
road  had  been  previously  coDStructed  the  grantor 
is  to  be  preBomod  to  have  consented  to  the  main- 
teaanoe  of  the  road,  although  tala  adjaoent  laada 
might  be  injured  thereby. 

iSuUaina  by  the  Court) 

Appeal  from  district  court,  Freeborn  coun- 
ty; Famieb,  Judge. 

Action  by  Oharles  A.  Badke  against  the 
Minneapolis  &  St.  Louis  Railroad  Company 
fordfunages  toland  byn^Iigentconstmctlon 
of  road.  Judgment  tor  i^ntiff,  and  from  an 
order  refasing  a  new  trial  defendant  appeals. 

B.  8,  Letoia  and  J.  D.  Springer^  for  appel- 
lant. Lowly,  Morgan  A  Morgan  and  Wal- 
ter J.  Tnukt  for  respondent. 

Dickinson,  J.  This  action  is  for  the  re- 
covery of  damages  for  the  overdowing  of  the 
plaintiff's  land,  by  reason  of  the  embanlc- 
ment  of  the  defendant's  railroad  having  pre- 
vented the  natural  flow  or  drainage  of  water 
off  the  same.  The  recovery  Is  sought  up<m 
the  ground  that  the  defendfuit  negUgenUy 
constructed  its  road,  not  putting  iu  such  a 
culvert  as  was  necessary  to  carry  the  water 
from  the  east  to  the  west  side  of  the  railroad, 
aa  it  had  been  accustomed  to  flow.  The  land 
injuriously  affected  is  a  nearly  level  tract,  of 
about  seven  acres,  in  a  ravine  or  marsh  ad- 
jacent to  and  east  of  the  railroad.  The  rail- 
road was  constructed  across  the  premises,  in 
a  north  and  south  course,  in  July  and  Aa- 
gust,  1879.  At  that  time  a  culvert  was  put 
In  about  15  rods  south  of  the  northern  mar^ 
gin  of  this  tract,  and  about  in  the  middle  of 
tlie  ravine  or  marsh.  At  this  point,  how- 
ever, the  level  of  the  ground  is  from  one  to 
two  feet  higher  than  it  is  along  the  northern 
margin,  where,  as  the  plaintiff  claims,  was  a 
natural  channel,  through  which  the  water 
was  accustomed  to  How ;  so  that  this  culvert 
would  not  have  carried  off  all  the  water  ao- 
cumiilating  upon  this  land.  Moreover,  as 
the  plaintiff  shows  by  his  own  testimony, 
"in  building  the  railroad  the  grade  or  fill 
crushed  the  culvert  down  so  that  it  closed 
up."  He  adds,  on  cross-examination:  "I 
did  not  see  it  settle.  I  was  not  there.  I 
was  not  living  on  the  place  thftt  summer, 
and  when  I  came  there  again  it  was  clear 
down.  This  was  in  the  fall.  I  came  back 
about  the  latter  part  of  November,  1879." 
He  then  qualifies  this  by  saying  that  he  does 
not  recollect  whether  it  was  then  entirely 
crushed  down,  but  it  was  to  such  an  extent 
that  he  could  not  see  through  it.  He  says, 
too,  that  the  building  of  the  railroad  stopped 
the  flow  of  water,  but  It  did  not  make  much 
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of  a  lake  that  first  summer,  because  some  of 
tbe  water  could  go  out  through  the  culvert. 
On  the  2d  day  of  December  of  that  year  tbe 
plaintiff,  in  consideration  of  S300  paid,  con- 
veyed to  the  defendant  in  fee,  by  deed  with  the 
usual  covenants,  a  strip  of  land  100  feet  wide; 
the  granted  land  being  described  as  "  fifty  feet 
in  width  on  each  side  of  the  center  line  of  the 
Minneapolis  &  St.  Louis  li.  R.,  where  the 
same  is  nowloc»ted,"  upon  a  specified  sub- 
division of  land.  That  embraced  the  land 
where  that  part  of  the  road  and  embankment 
in  question  had  already  been  constructed. 
This  case  cannot  be  distinguished  from  that 
of  SlcCarty  v.  RaUway  Co.,  31  Minn. 278, 17 
N.  W.  Rep.  616.  An  examination  of  the 
record  upon  which  thnt  decision  was  made 
discloses  no  difference  between  that  case  and 
this,  except  that  in  the  former  case  the  deed 
nut  only  conveyed  the  land  upon  which  the 
railroad  had  been  already  constructed,  but  it 
contained  an  acknowledgment  of  satisfaction, 
through  the  consideration  named  in  the  deed, 
for  all  damages  that  had  accrued  by  reason 
of  such  construction.  This  satisfaction  for 
merely  past  damages  could  have  had  no  effect 
to  l>ar  a  subsequent  recovery  for  the  further 
continuance  of  a  private  nuisance,  nor  could 
it  be  effectual  as  a  license  to  continue  to 
maintain  the  embankment  without  sufficient 
culverts.  It  was  of  no  importance  that  such 
acknowledgment  was  incorporated  in  a  deed. 
The  decision  must  be  deemed  to  rest  upon 
the  ground  that  from  the  sale  and  unqualified 
conveyance  to  the  railroad  company  of  the 
premises  upon  which  its  road  and  embank- 
ment bad  already  been  permanently  con- 
structed, and  where  it  was  to  be  expected  to 
remain,  it  was  to  be  presumed  that  the  gran- 
tor consented  to  the  continued  existence  of 
such  permanent  improvements,  for  the  en- 
joyment and  use  of  which  the  purchase  and 
conveyance  of  the  land  was  obviously  made. 
Following  that  decision,  It  must  be  held  that 
upon  the  case  here  presented  the  plaintiff 
was  not  entitled  to  recover.  Wtien  he  con- 
veyed the  premises  to  the  defendant,  he 
knew  that  there  was  no  culvert  through  tbe 
embankment  at  tbe  northern  margin  of  this 
marsh  or  ravine,  where,  as  he  now  claims,  ft 
should  be  placed  In  order  to  carry  the  water 
off  his  land,  and  he  knew  that  the  railroad 
emlmnkroent  had  already  stopped  the  flow  of 
water.  It  cannot  affect  the  case  that  he  may 
not  then  have  apprehended  the  full  extent  of 
the  injury  which  would  result  from  this  in 
the  future.  Theorder  refusing  a  new  trial  is 
reversed. 

GozxiNS,  J.,  did  not  sit  in  this  case. 


Slater  «.  Sohack. 
(Supreme  Court      Kbuietoto.   July  17, 1689.) 

DbEDS — AOKROWLSOemnT— HOLIDATS. 

1.  In  taktos  an  acknowledgment  of  the  execu- 
tlon  of  a  deed,  a  notary  public  is  eogagod  in  pri- 
vate Imsineu  only. 


T 

3.  Such  an  acknowledgment  mi^  be  tatenoD  the 

22d  day  of  February. 
(SytlabuM  by  the  Court,) 

Appeal  from  district  court,  Hennepin 
county;  Hooker,  Judge. 

Action  by  Michael  Slater  to  determine  the 
adverse  claim  of  defendant,  Nathan  Schack, 
to  certain  vacant  and  unoccupied  real  prop- 
erty. Plaintiff  claimed  title  under  a  deed 
executed  and  delivered  to  him  February  21. 
1889,  which  deed  was  recorded  February  26, 
1889.  Defendant,  answering,  claimed  a  lien 
upon  the  premises  nnder  a  mortgage  execut- 
ed, acknowledged,  and  delivered  to  him  on 
the  22d  day  of  February,  1889,  by  plaintiff's 
grantor,  which  mortgage  was  recorded  on 
February  23,  1889,  defendant  at  the  time 
of  the  delivery  to  lilm  of  the  mortgage  hav- 
ing no  notice  of  tbe  plaintiff's  deed,  and  be- 
ing ignorant  of  its  existence.  Plaintiff  de- 
murred to  the  answer,  as  not  stating  facta 
sufllclent  to  constitute  a  defense  to  tlie  ac- 
tion. From  an  order  overruling  the  demurs 
rer  plaintiff  appeals. 

Johft  J,  McHale,  for  appellant.  W,  C. 
Leavitt,  for  respondent. 

P£:b  Cubiam.  Should  we  give  to  sedioa 
1,  c.  124,  tien.  St.  1878.  the  construction  de- 
manded by  the  appellant  here,  it  would  ren- 
der  the  anniversary  mentioned  a  day  upon 
which  no  business  of  any  character  could 
lawfully  be  transacted,  except  that  which 
might  be  public,  and  then  in  case  of  neces- 
sity only.  By  expressly  prohibiting  public 
business  and  the  service  of  civil  process  upon 
that  day  it  is  evident  that  the  legislators, 
when  declaring  the  22d  of  February  a  holi- 
day, did  not  intend  to  make  it  di^  nonjuri- 
dUsm.  It  may  be  true  that  a  notary  is  a  pub- 
lic officer,  but  in  taking  an  acknowledgment 
of  the  execution  of  a  deed  he  is  simply  en- 
gaged In  private  business.   Order  affirmed. 


Bbard  0.  First  Nat.  Bank  of  Uxmssap- 

olis. 

{Suprtrme  Court  of  Mlnn^ota.  July  9»  1SS9.) 

SVIDINOB— PlEADINO. 

1.  It  is  harmless  error  to  receive  proof  of  afaot, 
which  had  already  been  shown  by  evidence  which 
was  not  objected  to,  and  which  the  opiKming  party 
baa  not  sought  to  have  stricken  out. 

2.  The  dwlaratlons  of  a  person,  not  a  party  to 
the  action,  as  to  the  nature  of  tats  cltim  or  tttlo  to 

firoperty,  are  not  to  be  received  In  evidence,  nu- 
Qss  it  appears  that  the  declaration  was  made 
while  he  held  the  property.   They  are  not  admis- 
Blble  if  made  after  ais  interest  had  ceaaed,  or  had 
been  transferred  to  another. 
8.  Kvidence  held  sufDclent  to  justify  the  verdict. 
4.  A  denial  In  an  answer  of  the  alleged  title  or 
ownership  of  personal  property  whioh  is  the  sub- 
ject of  the  action  is  sufficient,  as  a  pleading,  to 
support  the  defendant's  claim  that  the  alleged 
owoership  h  ad  been  transferred  to  another  by  gift 
(^Ilobut  hfi  tht  Court.) 

Appeal  from  munirapal  court.  City  of  Min- 
neapolis; Emery,  Judge. 

Fred  W.  Reed,  for  apjiellant.  7.  £.  Dob- 
bin, for  respondent. 
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Per  Gubiav.  The  decision  upon  a  former 
appeal  in  this  case  is  reprated  In  40  K.  W. 
Hep.  842.  The  case  now  before  us  prasmts 
the  proceedings  at  the  second  trial  of  the 
cause.  The  third  assignment  of  error  relates 
to  the  receiving  ftf  evidence  that  Julius  £nde 
paid  part  of  the  money,  received  upon  the 
certificate  of  deposit,  to  the  andertalEer  for 
funeral  expenses  of  his  mother.  If  this  was 
error,  it  was  without  prejudice,  for  the  wit^ 
ness  had  testified  to  the  same  fact  before  the 
question  was  asked  to  which  the  objection 
was  Interposed;  and  the  testimony  thus 
given  without  objection  was  allowed  to  stand, 
no  motion  having  been  made  to  strike  it 
out.  The  offer  to  prove  by  the  testimony 
of  the  plaintiff  that,  five  or  six  days  after 
the  death  of  Pauline  Ende,  Julius  Ende  told 
the  plaintiff  that  he  claimed  the  certificate 
only  as  her  "heir,"  was  rightfully  excluded, 
for  the  reason,  if  for  no  other,  that  it  was 
not  offered  to  be  shown,  and  it  had  not  been 
shown,  that  at  that  time  Julius  held  the 
certificate.  If  it  hud  already  been  paid  and 
taken  up  by  the  bank,  the  declaration  of  Ju- 
lius thereafter  made  would  come  within  the 
ordinary  rule  excluding  hearsay  evidence. 
He  was  neither  a  party  to  this  action  nor  a 
witness  at  this  trial.  The  certificate  was 
shown  to  have  been  thus  paid  on  the  11th 
day  of  January,  1886.  It  had  not  been 
shown  when  Mrs.  Ende  died,  and  so  far  as 
the  case  showed  the  declaration  referred  to 
in  the  offer  may  have  been  after  the  certifi- 
cate had  been  paid,  and  had  passed  from  the 
possession  of  Julius.  It  is  true  that  the 
complaint  alleges  the  death  of  Mrs.  Ende  to 
have  taken  place  on  the  30th  of  December, 
1885,  but,  in  view  of  the  clause  in  the  nature 
of  a  general  denial  embodied  in  the  answer, 
that  cannot  be  deemed  to  have  been  admitted 
as  being  the  time  of  her  death.  The  evi- 
dence was  sufBcient  to  justify  the  finding 
that  on  tiie  day  prior  to  her  death  Mrs.  Ende 
made  a  complete  executed  gift  of  the  cei-tifi- 
cate  to  Julius.  The  original  answer  deny- 
ing that  Mrs.  Ende  was  the  owner  of  the 
certificate  at  the  time  of  her  death  was  suf- 
ficient to  present  the  issue  which  was  tried; 
that  Is,  whether  such  a  gift  had  been  made. 
It  is  hence  unnecessary  to  consider  the  error 
assigned  in  allowing  an  amendment  of  the 
answer  after  verdict.  The  other  points  in 
the  case  do  not  deserve  particular  mention. 
Order  aOlrmed. 


Bbabd  v.  First  Nat.  Bank  op  MnixrsAF- 

OLIS. 

{Supreme  Court  of  Minnesota.  July  39.  1889.) 
Tbial— OrPEa  ok  Evtdbnob. 

An  entire  offer  of  evldeDce,  embrocinff  iacom- 
petent  as  well  as  competent  testimony,  held  right- 
ly rejected. 

{iiifllatma  by  the  Court.) 

On  application  for  reargnment.  Seeante,?. 

Dickinson,  J,  Upon  a  re-examination  of 
this  case,  after  an  application  had  been  made 


for  a  rea^ument.  It  Is  discovered  that  we 
were  in  error  when,  in  the  opinion  heretofore 
filed*  It  was  siUd  that  the  case  did  not  disclose 
the  time  of  the  death  of  Mrs.  Ende.  That 
fact  does  Mipear,  and  it  must  be  considered 
that  the  offer  of  evidence  relates  to  a  dedara- 
tion  of  Julius  Ende  after  he  had  acquired 
possession  of  the  certificate  of  deposit  and 
while  he  held  it.  But  the  offer  was  properly 
rejected,  for  the  reason  that  it  embraced  mat- 
ter not  in  disparagement  of  the  title  of  the 
declarant,  nor  against  his  interest,  and  which, 
therefore,  being  only  secondary  or  a  hearsay 
evidence,  was  not  admissible.  The  offer  was 
entire,  and  there  was  coupled  with  this  pro- 
posed showing  of  the  declaration  in  dis))arage- 
ment  of  title  the  further  statement  by  Julius, 
that  "the  reason  the  defendant  would  not  pay 
the  certificate  was  because  they  required  him 
to  prove  that  he  was  the  only  heir  of  Pauline 
Ende,  and  he  had  not  yet  done  so, "  This 
was  not  within  any  exception  to  the  rule  ex- 
cluding mere  hearsay  testimony.  It  is  true 
that  it  this  were  a  part  of  an  entire  conversa- 
tion the  adverse  party  might  have  brought  it 
out  on  cross-examination.  It  was  not  ad- 
missible on  the  part  of  the  plaintiff.  The 
Intimation  in  the  former  opinion,  that  the 
ruling  of  the  court  might  be  sustained,  for 
reasons  not  therein  assigned,  referred  to  this 
feature  of  the  case.  While  our  decision,  as 
t)efore  announced,  was  put  upon  a  ground 
not  sustainable  by  the  facts  of  the  case,  yet, 
in  view  of  the  reason  here  stated,  the  decision 
should  stand  unchanged,  and  the  application 
for  a  reargnment  is  denied.  ' 


Obxshwood  e.  Hott. 
(Supreme  Court  of  MlnneBota.  August  6, 1889.) 
SzoHAiraa  or  liums. 
1.  Upon  an  agreement  for  ao  exchange  of  lands, 
the  defendant,  naving  accepted  and  retained  acon- 
veyauce  (with  coTenant  against  incumbrsDoes)  ol 
the  plalntUTs  land,  and  haying  paid  certain  taxes 
charged  thereon,  aaa  no  right  to  withhold  the  de- 
Uvery  of  a  oonveyance  of  his  land  to  the  plaintiff, 
merely  upon  the  ground  that  ha  has  not  been  reim- 
bursed for  such  taxes  paid. 

3.  Neither  does  the  exiatenoe  of  incumbrances 
upon  the  pontiff's  land,  undisofaarged,  justify  the 
defendant's  refusal  to  convey. 

8.  Upon  tuoh  refusal  to  conv^  the  plainttft  may 
recover  the  value  ofthe  land  whloh  defendant  was 
to  have  conveyed. 

4.  Notwithstanding  the  InsufBoienoy  of  the  plain- 
tiff's demand  for  a  conveyance,  he  may  recover,  It 
being  apparent  that  the  default  of  the  defendant 
rests  upon  grounds  which  would  have  made  a  de- 
mand Qseless. 

(SyllabuB  by  the  Court.) 

Appeal  from  district  court,  Goodhue  coun- 
ty; McCluer,  Judge. 

Action  by  S»muel  B.  Greenwood  against 
Frederick  W.  Hoyt.    Defendant  appeals. 

Sopt  (£  Michael,  for  appellant.  W,  C, 
Wittiaton,toT  respondent. 

Dickinson,  J.  These  parties  entered  into 
an  agreement  that,  in  consideration  of  the 
conveyance  of  certain  land  by  the  plaintiff, 
which  conveyance  was  in  fact  made,  the  de- 
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{eodant  shonld  conTey  to  the  plaintiff  160 
acres  of  land  owned  hy  the  defendant.  The 
pliUntlfl  avers  that  the  estimated  and  agreed 
value  of  the  land  to  be  conveyed  by  the  de- 
feodant  was  81.600.  The  answer  of  the  de- 
fendant admits  that  it  was  $800.  but  no 
more.  This  action  ia  prosecuted  for  the  re- 
covery <^  the  agreed  v^ue  of  that  land,  the 
defendant  having  refused  to  make  the  cou- 
vejance.  The  jury  returned  a  verdict  for 
the  plaintiff  for  $1»083.83.  The  court,  con- 
sidering that  upon  the  case  presented  the 
verdict,  it  fur  the  plaintiff,  should  nave  been 
either  for  91.600  and  interest,  or  »8D0  and  in- 
terest, required  the  plaintiff  to  remit  all  above 
$800,  with  interest,  as  a  condition  without 
which  a  new  trial  was  to  be  allowed.  The 
plaintiff  accepted  the  condition,  and  the  de> 
fendant  appeals  from  the  refusal  to  grant  a 
new  trial.  The  defense  rests  principally  up- 
on an  alleged  agreement  that  tlie  defendant 
should  withhold  tlie  nniv^ance  of  this  land 
unUl  the  plaintiff  should  repay  to  him  the 
sum  of  $14S,  which  at  the  time  of  the  con- 
veyance by  the  plaintiff  was  charged  upon 
lus  land  as  taxes,  and  which  the  defendant 
famished  the  money  to  pay  off.  This,  as  we 
think,  was  put  In  issue  by  the  reply;  but, 
whether  it  was  or  was  not.  the  parties  rolun- 
tnrily  litigated  that  question  a;  an  issue  in 
the  case,  and  it  is  now  too  late  to  claim  that 
the  reply  was  insufficient  to  raise  an  issue  as 
to  such  an  agre«nent.  The  evidence  was 
eonflicting,  and  the  verdict  of  the  jury  must 
be  regarded  as  settling  that  issue  in  favor  of 
the  plaintiff.  In  the  absence  of  an  agree- 
ment that  the  defendant  might  withhold  liis 
conveyance  until  be  should  be  repuid,  he  had 
no  right  to  do  so.  Granting  that  an  indebt- 
edness was  created  in  favor  of  the  defendant 
from  the  payment  of  the  taxes  by  him,  that 
would  not  affect  his  obligation  to  convey. 
Neither  did  the  fnct  that  the  land  conveyed 
by  the  plaintiff  may  have  been  incumbered  by 
judgment  liens,  and  so  the  plaintiU's  cove- 
nant against  incumbrances  broken,  relieve 
the  defendant  from  the  obligation  of  convey- 
ing to  the  plaintiff;  the  defendant  having  ac- 
cepted tlie  conveyance  of  the  plaintiff's  land, 
and  still  retaining  it.  The  defendant's  re- 
fusal to  convey  not  being  justified,  the  plain- 
tiff was  entitled  to  recover  the  value  of  the 
land  agreed  to  be  conveyed.  No  counter- 
claim is  asserted. 

The  defendant  cannot  be  sustained  in  the 
point  that  tliis  action  cannot  be  maintained 
because  no  demand  had  been  pi-evloiisly  made 
for  the  conveyance  of  the  particular  Innds 
which,  as  the  defendant  contends,  were  the 
lands  agreed  to  be  conveyed.  Thu  defendant 
shows  by  his  own  testimony  that  he  prepared 
a  deed  of  the  Itind,  wliich,  according  to  his 
contention,  was  the  subject  of  the  agreement, 
but  that  he  refused  to  deliver  it  until  the 
plaintiff  should  refund  the  sum  paid  by  him 
for  taxes.  It  is  entirely  clear  from  the  case 
made  by  him  that  his  nun-conveyance  has  not 
been  from  any  defect  in  the  plaintiff's  de- 
mand, but  that  he  would  not  give  the  deed 


until  bis  claim  for  taxes  paid  should  be  satis- 
fled.  Therefore,  although  the  demand  may 
have  been  defective,  the  defendant  stands  in 
tlie  position  of  refusing  to  convey,  and  the 
plaintiff  should  recover.  See  Davenport  v. 
Ladd.  38  Minn.  545, 88  K.  W.  Bep.  622,  and 
cases  cited. 

As  to  the  amount  of  the  recoveryi  there 
can  be  no  doubt  that  the  p^intifl  was  enti- 
tled to  recover  $800  at  least,  and  interest,  if 
he  was  entitled  to  recover  at  all;  andtAiatde- 
pended  upon  the  determination  of  the  single 
issue  as  to  the  agreement  for  withholding  the 
conveyance  until  the  defendant's  claim  stwnld 
besatiaded.  That  having  been  decided  by 
the  jury  in  favor  of  the  plaintiff,  the  defend 
ant  was  not  prejudiced  by  the  refusal  to 
grant  a  new  trial,  a  rgmittitw  having  been 
filed  of  all  in  excess  of  the  $800  and  interest. 
There  was  no  error  in  the  manner  of  present 
ing  the  case  to  the  jury  by  the  court,  which 
was  substantially  in  accordance  with  the 
views  above  expressed.  Order  affirmed. 


Oboonqttist  0.  Flatneb. 

{Supreme  Contrt  of  Minnesota.   July  18, 188^) 

Appkal  raoM  Justicb  or  thh  Pbacb. 
On  an  appeal  from  a  justice  on  qnestions  of  law 
aloDo,  the  Strict  ooort  Is  not  called  on  to  ooiuider 
the  evidence,  except  bo  far  ■>  to  determine  whether 
from  it  the  JusUoe  mij^t  find  facts  that  would  Jus- 
tify the  Judgment. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Stevens  county; 
Sleepbk,  Judge. 

Action  by  C*  J.  Oroonqulst,  plaintiff, 
against  Christian  Flatner,  defendant,  to  re- 
cover for  the  conversion  of  a  cow.  Plaintiff 
claimed  title  under  a  chattel  mortgage  of  the 
cow  from  one  Bengston,  her  owner,  who  de- 
faulted on  his  mortgage,  and  thereafter  ap- 
peals to  have  sold  the  cow  to  one  who  deliv- 
ered her  to  defendant.  Defendant  having 
butchered  a  certain  cow,  this  action  was  b^ 
gun  in  the  court  of  a  justice  of  the  peace, 
where  the  evidence  as  to  the  identity  of  the 
deceased  animal  with  that  described  In  the 
mortage  was  conflicting.  Judgment  for  de- 
fendant. Upon  appeal  to  the  district  court 
this  judgment  was  affirmed.  Plaintiff  ap- 
peals. 

<S.  A.  Flaherty,  for  appellant.  S,  T,  Beo- 
arts,  for  respondent. 

GiLFiLLAN.  C.  J.  The  appeal  from  the 
justice  of  the  peace  to  the  district  court  be- 
ing on  questions  of  law  alone,  there  was  no 
question  of  fact  for  that  court  to  consider, 
nor  of  the  effect  of  the  evidence,  except  to 
determine  whether  it  was  such  that  from  it 
the  justice  might  have  found  facts  that  would 
justify  the  Judgment.  As  the  evidence  was 
of  such  a  character,  there  is  nothing  in  the 
second  assignment  of  error.  As  there  was 
on  the  evidence  a  question  of  identity  of  the 
cow  killed  by  defendant  with  that  described 
in  plaintiff's  mortgage,  and  claimed  by  him, 
it  was  proper  to  prove  that,  after  the  taking 
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of  the  cow  killed  by  defendant,  there  still  re- 
mained in  the  possession  of  the  mortgagor, 
in  whose  possession  the  mortgaged  property 
continued,  a  cow  answering  to  the  descrip- 
tion in  the  mortgage,  for  it  tended  to  show 
that  the  cow  killed  was  nut  the  one  described 
in  the  mortgage.   Judgment  affirmed. 


Peterson  v.  Fowler. 

(Supreme  Court  of  Mtchigaii.   July  11, 1889.) 
Replevis— Practice— Appeai. 

1.  Certiorari  is  a  proper  writ  by  which  to  re- 
move Into  ibe  Bupreme  court  an  action  of  replevin 
b^gna  io  B  justice's  court,  and  taken  by  special 
appeal  to  and  tried  on  the  merits  in  the  oirouit 
court. 

2.  A  defendant  In  replevin  caunot  claim  to  have 
been  misled  by  the  InaufBcient  description  of  the 
property  la  the  writ,  where  by  bis  plea  and  no- 
tice he  alleges  title  to  the  same  property  in  him- 
self. 

8.  A  demurrer  to  the  dedaratlon  Is  w^ved  by 
pleading  over  and  goine  to  trial  upon  the  merits. 

4.  There  is  no  valid  objection  to  the  lustice's  at- 
taching bia  jurat  to  the  affidavit  la  replevin  on  the 
return-day  of  the  writ 

Certiorari  to  circuit  court.  Manistee  coun- 
ty; JtTDKiN,  Judge. 

Replevin  by  John  Peterson  against  George 
B.  Fowler,  begun  in  a  Justice's  court.  The 
property  described  in  the  writ  was:  "2  Po- 
land Cliina  pigs,  about  two  months  old;  33 
chickens;  2  bedsteads;  spiral  springs;  7  pil- 
lows; 5  quilts;  1  excelsior  mattress;  1  wool 
mattress;  6  wood  bottom  cliairs;  1  tin  wash- 
boiler;  1  waab-board;  stove  blacking  and 
brushes;  85  quarts  of  canned  fruit;  }  bushel 
crab  apples;  1  peck  plums;  one  3-gallon 
crock;  one  2-gallon  crock;  24  window  cur- 
tains: 1  clock;  2  benches;  5  tables;  2  dish 
piins;  a  pitchers;  1  china  tea  cup;  1  castor; 
2  table  oll-clotlis;  1  stove  grate;  2  square 
lamps;  5  small  lamps;  1  chandelier;  3  side 
lamps;  1  lounge;  50  lbs.  rye  flour;  2  bar- 
rels with  flour;  5  lbs.  sugar;  4  lbs.  raisins; 
5  lbs.  dried  apples;  2  lbs.  rice;  a  lot  of 
dishes;  12  boxes  or  packages  of  starch;  1 
large  box  of  pepper;  1  dozen  boxes  spices; 

1  counter;  1  barn  fork;  3  scales;  a  lot  of 
milk-pans;  2  earthen  milk-dishes;  2  coffee- 
pots; 2  kerosene  cans;  ^  doz.  knives  and 
forks;  1  new  stove  zinc;  1  hettting  drum;  1 
jug,  with  coatents  of  kerosene  oil;  2  pork 
barrels;  1  water-keg:  }  barrel  salted  cucum- 
bers; 5  wash-dishes;  3  towels;  1  buck-saw; 

2  axes;  4  lanterns;  4  cords  shingle  wood;  a 
lot  of  hardwood;  all  the  furniture  and  carpets 
in  the  hotel  building  recently  occupied  by  me, 
and  formerly  owned  by  iSidsell  Johnson  and 
George  R.  Fowler  as  copartners;  and  all  the 
utensils  In  barn  on  said  premises."  On  ap- 
peal to  the  circuit  court  plaintiff  had  a  ver- 
dict and  judgment,  and  defendant  brings  this 
writ. 

8,  W.  Fowler,  for  appellant.  P.  W,  NU- 
kem,  for  appellee. 

Sherwood.  C.  J.  The  plaintiff  sued  the 
defendant  In  an  action  of  replevin  before  a 


justice  of  the  peace  in  the  county  of  Manis- 
tee, to  recover  possession  of  over  300  differ- 
ent articles  described  in  theaffidavltand  writ 
in  the  case,  and  in  the  former  alleged  to  be 
of  the  TOlue  of  975,  and  not  ovw  SlOO,  and 
in  the  affidavit  the  plaintiff  claims  that  he 
had  sustained  S50  damages  by  the  unlawful 
detention  of  the  goods.  The  writ  was  made 
returnable  the  5th  day  of  October,  1888,  at 
10  o'clock  in  the  forenoon.  It  was  served 
personally  upon  the  defendant  on  the  29th 
day  of  S^tember,  and  by  taking  a  poition  of 
the  property,  the  rest  not  being  found.  On 
the  return-day  the  parties  were  before  the 
court  at  the  proper  time»  and  the  defendant 
appeared  specially,  and  moved  to  quash  the 
writ  and  dismiss  the  case,  on  the  grounds 
that  the  affidavit  contained  no  signature  of 
the  officer  taking  the  same,  and  that  the  de- 
scription of  the  property  mentioned  In  both 
affidavit  and  writ  was  not  sufficiently  de- 
scribed. The  objection  was  overruled  by  the 
justice,  he  having  first  attached  his  name  to 
the  jurat,  and  having  neglected  to  do  so  at 
the  time  the  plaintiff  made  oath  to  and  sub- 
scribed it  The  cause  was  then  adjourned 
without  pleadings  until  the  20th  of  October, 
and  was  afterwards  adjourned  from  time  to 
time  until  the  28th  day  of  November,  the 
plaintiff's  deoiaratlon  having  been  previously 
died.  Thedefendant  appearedand  demurred 
to  the  declaration,  whioh  was  also  overruled 
by  the  court;  the  pleadings  on  the  part  of  the 
defendant  consisting  of  the  general  issue, 
with  notice  that  the  property  taken  on  the 
writ  was  that  of  the  defendant,  and  not  that 
of  plaintiff.  The  cause  was  then  adjourned 
from  time  to  time,  by  consent  of  the  paities* 
until  the  3d  day  of  January,  1889,  when  it 
was  tried  by  the  court,  who,  after  taking 
time  to  make  his  decision,  rendered  a  judg- 
ment on  the  6th  day  of  January,  1889,  that 
thedefendant  did  unlawfully  detain  the  plain- 
tiff's property,  and  assessed  the  damages  for 
detention  at  925,  and  the  value  of  the  goods 
not  found  at  $45,  and  gave  costs  against  the 
defendant  to  the  amount  of  #10.  From  this 
judgment  defendant  took  a  special  appeal  to 
the  circuit  court,  which  was  argued  before 
thecircuit  judge,  and  overruled.  The  grounds 
for  the  special  appeal  were  the  same  as  thtne 
urged  before  the  justice  on  the  motion  to 
quash.  The  cause  was  then  tried  in  thecir- 
cuit court  upon  its  merits,  and  the  jury  ren- 
dered a  verdict  in  favor  of  plaintiff,  assfssing 
his  dumiiges  for  the  unlawful  detention  or 
the  plaintiff's  property  mentioned  and  taken 
upon  the  writ  at  the  sum  of  six  cents,  and 
for  the  detention  of  the  other  property  not 
taken  upon  the  writ  at  the  sum  of  »47,— that 
beingthe  value  thereof;  and  the  plaintiff  had 
judgment  also  for  his  costs,  to  be  taxed,  in- 
cluding an  attorney  fee  of  920.  The  defend- 
ant removed  the  case  into  this  court  by  certt- 
orari,  and  alleges  the  following  as  rt-aaons 
why  the  judgment  should  be  reversed:  "(1) 
That  the  affidavit,  amended  after  the  return 
of  the  writ,  was  void  and  gave  the  court  uo 
jurisdiction;  (2)  that  the  description  of  tlie 
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property,  ns  'one  lot  of  wood,*  etc.,  was  In- 
sufficient; (3)  that  the  justice  in  giving  judg- 
ment for  970,  and  CIO  coats,  when  more  than 
two-thirds  of  the  property  was  replevied,  and 
the  whole  property  claimed  was  worth  only 
975,  was  guilty  of  wanton  outrage  upon  jus- 
tice and  decency;  (4)  that  the  circuit  court 
erred  in  overruling  the  speciHl  appeal;  (5) 
that  the  circuit  court  erred  in  giving  costs 
and  C20  attorney  fee  against  the  appelUnt, 
when  the  judgment  was  reduced  from  370  to 
$48.  The  appeitant  should  recover  costs  in 
any  evpnt;  but  we  sut>mit  that  the  whole 
proceedings  were  witliout  jurisdiction,  and 
should  be  quashed." 

Certiorari  was  not  an  improper  writ  by 
which  to  remove  tlie  case  into  this  court. 
Smith  V.  Reed,  24  Mich.  240;  AVithington 
V.  Southworth,  26  Mich.  881;  Adams  v. 
Abram,  38  Mich.  302.  The  property  was  suf- 
Bciantly  described,  both  in  the  affidavit  and 
the  writ,  as  It  gave  the  place  where  it  would 
be  found,  when  a  more  definite  description 
was  needed.  Defendant  also,  in  his  plea,  can- 
not be  misled  as  to  the  property  intended,  as 
he  alleges  title  thereto  in  himself  under 
his  notice.  Sexton  v.  McBowd.  Id.  148; 
Farwell  v.  Fox,  18  Mich.  166;  Kelso  v.  Sax- 
ton,  40  Mich.  666.  There  is  no  testimony 
given  in  the  record.  We  have  nothing  be- 
fore us,  therefore,  by  which  we  can  deter- 
mine the  value  of  the  property,  and,  if  we 
had,  it  would  not  be  our  privilege  to  do  so 
where  a  jury  has  been  called  upon  to  ascer- 
tain and  assess  it,  and  tt  has  been  submitted 
to  them.  The  value  stated  in  the  affidavit  is 
presumptively  correct.  Carew  v.  Matthews, 
41  Midi.  $76,  2  N.  W.  Bep.  829.  The  judg- 
ment of  the  justice  of  the  peace  Is  not  before 
U8  for  review.  Tlie  specutl  appeal  brings  be- 
fore the  circuit  onlyquestionsof  law  relating 
In  some  way  to  the  jurisdiction  to  proceed 
before  the  justice,  and  which  have  been 
passed  upon  by  him  when  properly  brought 
to  bis  attention ;  and,  if  the  objections  have 
In  any  manner  been  waived,  the  circait  court 
cannot  entertain  th6m.  Maxwell  v.  Deens, 
46  Mich.  37. 8  K.  W.  Bep.  561;  Manhard  v. 
Sctaott,  87  Mich.  284. 

The  qaestion  made  ^on  the  demurrer  we 
cannot  pass  upon.  When  the  defendant 
pleaded  over,  and  went  to  trial  upon  the 
merits,  It  was  waived,  and  cannot  now  be 
considered. 

ISo  valid  objection  could  be  made  to  the  jus- 
tice attaching  bis  signature  to  the  Jurat 
at  any  time  after  the  plaintiff  bad  made, 
signed,  and  sworn  to  the  affidavit  before 
him.  To  hold  otherwise  would  be  a  mere 
technicality,  which  in  many  cases  might  be 
destructive  of  the  rights  of  a  party  to  his 
property.  This  the  law  will  not  allow,  but  a 
technicality  may  be  resorted  to  to  save  prop- 
erty rights  to  a  i»rty,  either  at  law  or  in 
equity.  The  question  of  costs  was  within 
the  discretionary  power  of  the  circuit  judge 
to  gnmt  or  withhold,  and  there  is  nothing  in 
this  case  warranting  interference  by  this 
court.   We  find  no  error  in  tlie  case  review- 


able In  this  court,  and  the  judgment  must  be 

affirmed,  with  costs. 

Chahplin,  Morse,  and  Lonq,  JJ.,  con- 
curred. 


MooRB  V.  Lewis. 

(Supreme  Court  of  Michigan.  July  U,  1889.) 

RSFLBVIN— -PEAOTICS. 

1.  A  defective  bond  la  replevin  before  a  Jvattoe 
of  the  peace  mmj  be  cured  by  giving  a  new  and 
adequate  bond  od  tbe  returo-d^. 

2.  Where  a  defendant  sued  as  "John  Doe"  is 
served  personall/,  and  appears  and  appeals  under 
his  own  nam^  a  nllure  to  xDnaally  amend  the  title 
IsnotfataL 

Error  to  circuit  court*  Wayne  oountj; 

Brevoort,  Judge. 

Replevin  by  Jerome  G.  Moore  against 
Charles  B.  Lewis,  begun  In  a  justice's  court. 
FtaintifF  had  a  verdict  and  judgment  on  ap- 
peal to  the  circuit,  and  defendant  brings  er- 
ror. 

F.  9,  Sussell,  [W.  H.  H.  Russell,  of  ooun- 
selt)  for  appellant.  Tfios.  ffislop,  (ff.  if. 
Chewer,  of  counsel.)  for  appellant. 

Campbell,  J.  Plaintiff  replevied  frpm 
defendant,  naming  him  in  the  writ  as  John 
Doe,  a  billiard  table  which  defendant  had 
purchased  of  one  Gait.  Gait  had  taken  a 
lease  of  premises  used,  among  other  things, 
for  a  billiard  saloon,  and  the  lease,  which  was 
signed  by  both  parties,  contained  a  mortgage 
or  secitr.ty  clause  on  the  furniture  and  other 
chattels.  Default  being  made  in  the  lease, 
and  Gait  having  remov^  and  sold  tbe  table, 
plaintiff,  after  some  search  and  inquiry, 
found  that  defendant  was  in  possession  of  it. 
claiming  from  Gait,  and  demanded  possession, 
which  was  refused.  There  was  at  this  time 
an  outstanding  chattel  mortgage  from  Gait 
to  one  Preston,  which  was  tiled  in  the  city 
clerk's  office  earlier  than  the  filing  of  the 
lease.  Plaintiff  procured  this  mortgage  that 
was  given  to  secure  a  note  payable  to  bearer, 
and  in  addition  to  the  receipt  of  the  note  toidc 
a  written  assignment,  on  which  some  ques- 
tions arose  on  the  trial.  The  replevin  suit, 
in  .which  defendant  prevailed,  was  appealed 
to  the  drcntt  court,  where  plaintiff  prevailed, 
and  defendant  brings  error. 

Tbe  original  replevin  bond  was  defective, 
but  on  the  return-day,  a  motion  having  been 
made  to  quash  the  proceedings,  a  new  and 
adequate  bond  was  filed  and  approved,  which 
brought  the  case  within  the  curative  statutes 
as  held  In  Pistorhis  t.  8warthout,  84  N.  W. 
Itep.  547,  and  Hatch  v.  Clirlstmas,  35  N.  W. 
Rep.  833.  An  objectlw  Is  also  made  that  the 
suit  having  been  commenced  against  John 
Doe,  and  the  proceedings  not  amended  so  as  to 
show  defendant's  real  name,  they  are  defect- 
ive, and  some  comments  are  made  on  the  use 
of  the  fictitious  name  at  all.  It  is  not  neces- 
sary to  dwell  on  the  latter  point.  It  Is  not 
very  strange  that  a  gentleman  who  has  be- 
come so  publicly  and  favorably  known  as  a 
writer,  under  an  adopted  name,  should  not 
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hare  been  ao  well  known  to  eveiybody  under 
his  ml  name.  He  was  aerved  peraonully. 
and  appeared  and  defended,  and  finally  ap- 
pealed under  bis  own  name*  and  so  brought 
the  case  here.  The  record  as  it  stHnds  shows 
correctly  and  fully  the  identity  of  the  par- 
ties, and  no  formal  amendment  would  make 
it  any  plainer.  Counsel  complained  a  little 
of  the  indignity  of  applying  such  a  formal 
epithet  to  a  well-known  and  wortliy  gentle- 
man, but  Jolm  Doe  Is  an  ancient  name  in  le- 
gal history,  and  has  repraented  some  fo- 
mouB  characters.  But  the  name  whs  not 
unlawfully  used,  and  served  Its  purptse,  and 
the  mythical  character  has  left  the  case  to  the 
real  one. 

There  was  only  one  material  point  In  the 
case,  and  that  was  whether  plaintiff  author- 
ized Gait  to  sell  the  table.  There  was  no  rul- 
ing, properly  excepted  to.  which  interfered 
with  that  inquiry,  and  it  was  sufficiently  left 
to  the  jury,  who  could  not  very  well  have 
found  any  such  authority.  Beyond  this,  there 
were  several  questions  raised  upon  matters 
pnrely  collateral,  and  which  could  not  bftve 
changed  the  result.  The  lease  and  its  breach 
were  proved  without  contradiction.  Theonly 
object  plaintiff  could  have  had  in  buying  the 
Preston  mortgage  was  to  prevent  Its  being 
used  to  get  priority  over  him.  So  far  as  his 
possessory  rights  were  concerned,  they  did 
notdepend  upon  it,  and  his  claim  in  this  suit 
was  neither  helped  nor  hindered  by  its  owner- 
ship. Whether  the  rulings  on  that  matter, 
or  upon  transactions  after  the  suit,  were  cor- 
rect or  iacorract,  could  not  affect  plaintiff's 
recovery,  and  we  sball  not  discuss  them. 
The  judgment  must  be  affirmed,  with  costs. 
The  other  justices  concurred. 


WOUOBEID  V.  THOHX. 

{Supreme  Cowrt  of  MicMaan.  July  11, 1889.) 

FLUDINO— AXXKUHBTTT— EXPBBT  BVIDBNOB— Bs- 
TOPFBI- 

1.  In  an  aettoa  on  a  contract  made  with  one  ineh< 
olas  Wolsoheid,  plaintiff's  declaration  commenodd, 
"Catherine  Wolscbeid,  adminlstratrtx  with  the 
will  annexed  of  the  estate  of  Nicholas  Wolscbeid, 
deceased, "  oomptalns,  eta,  but  there  was  no  alle- 
gation of  his  death,  nor  of  plaintiff's  ^poinunQnt, 
nor  prof  ert  of  letters  of  administration.  Held,  that 
a  trial  amendment  was  properly  allowed,  alleging 
the  issuance  of  letters  of  adnuaistration,  as  de- 
fendant conld  not  hare  been  surprised  or  preju- 
diced thereby. 

a.  An  allegation  that  defendant  wrongfully  re- 
fused to  deuver  to  plaintifl  in  her  oapatdtv  as 
administratrix  certain  sheep,  their  wool,  and  in- 
crease, held  by  him  under  a  oontraot  with  tbe  de- 
ceased, to  her  damage,  etc.,  sufflolently  states  a 
cause  of  action  in  plaintiff  as  administratrix,,  un- 
der tbe  contract. 

8.  By  the  contract  defendant  agreed  to  deliver 
in  the  fall  of  1834  tbe  sheep  which  he  received  ia 
1881,  and  In  the  mean  time  to  keep  them  "in  the 
ttsnal  and  ordinary  way  as  sheep  are  kept  general- 
ly. "  It  appeared  that  in  the  winter  of  1883  a  num- 
ber of  the  sheep  died  by  reason ,  as  plaintiff  alleged, 
of  being  kept  in  wet  sheds.  £Ze(d,tbatitwa8error 
to  allow  expert  witnesses  to  testify  that  they  ex- 
amined the  sheds  In  the  foU  of  1888,  and  that  they 
were  then  wet  and  nnflt  to  keep  sheep  In;  it  not 
being  first  shown  that  the  sheds  would  be  in  the 
•ame  condition  in  the  winter  time. 


4.  The  fact  that  when  deceased  made  tbe  con- 
tract be  saw  tbe  sheds  in  question,  and  expreesed 
tbe  opinion  that  they  were  good  ones,  and  a  nice 

Elace  to  keep  sheep  in,  did  not  estop  plaintiff  to  al- 
ige  tbelr  uafltneas. 

6.  Defendant's  request  to  charge  that,  in  order  to 
give  a  verdict  against  him  on  account  of  the  Im- 
proper location  of  the  sheds,  tbe  Jury  must  be  sat- 
isfied from  the  evidence  that  men  of  ordinary  ^rili 
and  prudence,  in  keeping  Bheep,  would  not  have 
located  tbe  sheds  where  defendant  located  them, 
ought  to  have  bean  given  verbatim. 

Error  to  circuit  court,  Clinton  county; 
Smith,  Judge. 

Fedewa  Lyon,  for  appellant.  J>aboll  <ft 
Brumon  ami  tft  S.  B,  Walbridget  for  ap- 
pellee. 

Horse,  J.  The  plaintifl  brought  suit  In 
the  circuit  court  for  the  county  of  Clinton  as 
administratrix  of  her  husband  against  tbe 
defendant,  alleging  that  on  or  at>out  the  23d 
day  of  September,  1881.  at  the  township  of 
Westphalia,  in  said  county,  the  said  defend' 
ant  received  from  her  said  husband  60  sheep 
under  and  by  virtue  of  the  following  written 
agreement  between  the  parties,  to-wit:  "This 
agreement  made  and  entered  into  by  and  be- 
tween Nicholas  Wolscbeid,  of  Portland,  Ionia 
county,  Michigan,  of  the  first  part.  anJ  Nich- 
olas Thome,  of  Westphalia,  Clinton  county, 
Michigan,  of  the  second  part,  witnesseth  that 
the  party  of  tbe  first  part,  for  and  in  consid- 
eration of  the  rents  and  covenants  herein 
specified,  does  hereby  let  and  lease  to  the  said 
party  of  the  second  part  sixty  sheep,  (being 
ewes,)  for  the  term  of  three  years,  from  and 
after  the  2Sd  day  of  September,  1881,  and  to 
return  the  same  numl>er  and  like  sheep  at  the 
expiration  of  the  said  term  as  follows:  Said 
party  of  the  second  part  agrees  lo  pay  said 
party  of  the  first  part  one-half  of  all  the  wool 
sheared  off  from  said  slieep  at  the  usual  shear- 
ing time,  each  and  every  year  during  said 
term;  and  also  one-half  of  all  the  increase  in 
lambs  from  said  sheep  during  said  term,  each 
and  every  fall.  It  is  mutually  agreed  be- 
tween the  parties  that,  in  case  any  sheep 
shall  die  without  the  negligence  of  said  sec- 
ond party,  said  first  party  sliall  lose  the  same, 
and  also  agreed  that,  in  case  any  of  said  sheep 
shall  be  killed,  by  a  dog  or  dogs,  said  first 
party  shall  draw  the  full  benefit  therefor  from 
the  dog  fund,  as  the  law  provides.  Said  par- 
ty of  the  second  pail;  agrees  to  feed,  pasture, 
and  keep  said  sheep  in  the  usual  and  ordina- 
ry way  as  sheep  are  kept  generally,  to  main- 
tain in  good  condition  during  said  term. 
In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  this  23d  day  of  November, 
1881.  Nicholas  WoLscHEiD.  [l.  s.]  Nich- 
olas Thome,  [l.  s.J  In  presence  of  Peter 
Fetsgh."  She  further  alleges  that  in  the  fall 
of  1882  there  was  a  large  number  of  lambs, 
to-wit,  70,  the  Increase  of  said  sheep,  and  a 
large  amount  of  wool;  that  the  wool  was  de- 
livered in  accordance  with  the  contract,  and 
a  further  agreement  made  that  Thome  should 
keep  the  lambs,  85  of  which  belonged  to  the 
said  Nicholas  Wolscbeid  under  the  terms  of 
the  said  written  contract*  so  that  the  said 
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Thome  then  bad  95  sheep  ander  said  written 
agreement;  and  that  while  the  said  defend- 
ant was  80  poaseased  of  said  95  aheep  "by  his 
negligence  and  ill-usage,  and  want  of  care 
and  caution,  such  as  he  was  by  his  contract 
bound  to  give  and  bestow  about  the  care  of 
the  said  sheep»  depriving  them  of  the  neces- 
sary food,  water,  and  shelter,  and  caus^  and 
permitted  said  slwep  to  become  poor,  sick, 
and  emaciated  so  that  large  nnmbeta  of  tbem 
died;**  so  that  in  the  faB  of  1888  the  said 
Thome,  by  roison  of  the  premises,  had  failed 
to  produce  the  natural  increase,  and  natural 
product  of  wool,  from  t^e  said  95  sheep, 
which  would  have  been  yielded  had  they  been 
properly  cared  for;  and  thereby  n^lected  to 
deliver  the  same,  to  the  great  damage  and 
loss  of  the  said  Nicholas  Wolscheld  or  his  le- 
gal representatives,  to- wit,  $800;  that  he  re- 
fused to  deliver  to  the  plaintiff,  in  her  capac- 
ity as  administratrix,  the  said  95  shefp,  or  95 
other  sheep  like  them,  on  her  demand,  since 
the  23d  day  of  September,  IB84;  and  also  re- 
fused to  deliver  the  increase  and  the  wool  ac- 
cording to  the  contract,  to  her  damage  $300. 
To  this  special  declaration  the  common  counts 
were  added.  The  defendant  pleaded  the  gen- 
eral Issue.  On  the  issue  thus  made  a  trial 
was  bad  before  a  jury,  which  resulted  In  a 
verdict  and  judgment  for  the  plaintiff  In  the 
sum  of  S28U.   Defendant  brings  error. 

The  first  objection  to  the  proceedings  is 
tiiat  the  court  erred  In  receiving  the  written 
contract  in  evidence  under  the  plaintiff's  dec- 
laration. The  declaration,  as  first  filed,  did 
W)b  allege  the  death  of  Kicholas  Wolschefd,  or 
Uie  appointment  of  the  plaintiff  as  adminis- 
tratrix, and  did  not  make  profert  of  the  let- 
ters of  administration.  It  commenced,  bow- 
ever,  as  follows:  "Catherine  Wolacheid,  ad- 
ministratrix with  the  will  annexed  of  the  es- 
tate of  Nicholas  Wolscheld,  deceased,  plain- 
tiff in  this  cause,  by  DaboU  &  Brunson  and 
H.  &  H.  E.  Walbridge,  her  attorneys,  com- 
plains at  Nicholas  Thome,  the  defendant  in 
this  cause,"  etc.  When  the  contract  was  of- 
fered, it  being  the  first  evidence  produced  by 
the  idaintifl,  objection  was  at  once  made  to 
Its  introduction,  on  the  ground  that  it  did 
not  appear  definitely  from  the  declaration 
whrther  Mrs.  Wolscheld  was  suing  in  her 
individual  capacity  or  as  administratrix ;  also 
that  the  declaration  did  not  state  that  admin- 
istration bad  ever  been  granted  to  her.  Tlie 
declaration  was  then  amended  so  tliat  It  al- 
leged the  issuing  of  letters  of  administration 
to  her.  Defendant's  counsel  excepted,  and 
then  moved  to  strike  out  the  first  count  in 
the  declaration,  for  the  reason  that  It  did  not 
state  whether  the  injury  resulted  to  the  de- 
ceased or  bis  present  representatives.  The 
motion  was  denied. 

The  court  committed  no  error  in  amending 
the  declaration  on  the  trial,  as  such  amend- 
ment could  not  have  been  a  surprise  to  the 
defendant,  or  prejudiced  the  merits  of  his 
case  in  any  way.  No  continu»nce  was  asked 
on  account  of  such  amendment,  and  the  de- 
fendant waa  in  as  good  a  situation  for  trial 


as  before,  as  far  as  the  record  shows.  It 
waa  an  amendment  of  a  formal  defect,  and  in 
the  furtherance  of  justice,  and  within  the 
discretion  and  power  of  the  court  under  the 
statute  of  amendments.  While  the  first 
count  of  the  dedaraUon  is  not  as  explicit  aa 
it  might  have  been  in  its  allegaUons,  we 
think  that,  as  amended  in  ooart  upon  the 
trial,  it  is  sufficient  to  show  a  cause  ctf  action 
in  the  plaintiff  aa  administratrix  of  her  hus- 
band, and  that  the  contract  In  writing  waa 
admissible  under  It. 

Two  witnesses,  Eldridgeuid  Oarnas,  exam- 
ined the  condition  of  ttie  sheep-sheds,  where 
the  sheep  were  kept  winters,  and  testified  In 
relation  thereto.  Oaruss  made  his  examina- 
tion in  October,  1888,  and  Eldrldge  in  No- 
vember of  the  same  year.  It  had  rained  hard 
n  day  or  two  before  Caruss  visited  the  sheds. 
Previous  to  the  examination  of  these  two 
witnesses,  Peter  Fetsch  tatified  on  behalf  of 
plaintiff  as  to  the  location  of  the  sheds  and 
the  character  of  the  soil  where  they  were  sito- 
ated.  He  saw  the  sheds  in  1881.  when  they 
were  in  process  of  erection.  That  the  place 
where  the  sheds  stand  is  wet  moat  of  the 
time  he  should  jndf(e.  When  he  saw  the 
sheds,  in  the  fall  of  1881,  the  ground  waa 
muddy;  could  hardly  get  to  the  north  and 
west  sides.  "There  wasn't  any  running 
water  or  pools  there,  but  it  was  muddy;  lots 
of  mud. "  Has  been  there  since  occasionally. 
Did  not  see  m  uch  change  there  until  about  two 
years  before  the  trial,  which  was  in  January, 
1889.  The  soil  was  mucky,  and  the  mud 
was  about  the  same  kind  of  mud  that  yon 
see  in  a  barn-yard  generally,  where  cattle  are 
running.  There  was  no  manure  there  in  the 
shed.  When  he  was  there  In  1888.  with 
Eldrldge,  there  was  Inside  of  the  ahed  a  pile 
of  manure  quite  high.  He  never  saw  the 
shed  when  the  sheep  were  being  kept  In  it. 
Eldrldge  was  a  farmer  and  sheep-grower, 
living  in  Bengal,  Clinton  county.  The  de< 
fense  objects  to  his  testifying  to  the  condition 
of  the  sheds  in  Novemlwr,  1888,  on  the 
ground  that  it  already  appeared  that  the  sheds 
then  had  a  foot  or  more  of  manure  in  tbem, 
while  there  was  none  when  the  sheep  were 
kept  in  tbem.  But  he  was  permitted  to  state 
its  appearance  when  he  was  there,  and 
whether  or  not  it  was  a  proper  place  to  keep 
sheep  as  he  saw  it.  Mr.  Caruss  was  also  a 
farmer,  and  extensive  sheep-grower,  residing 
in  the  township  of  Essex,  Clinton  county. 
He  was  also  permitted,  gainst  the  objection 
of  the  defendant,  to  state  the  condition  of  the 
sheds  when  he  saw  them  in  October,  1888, 
and  to  testify  that  it  was  not  a  suitable  place 
to  keep  sheep,  and  that  he  did  not  think  it 
possible  that  sheep  could  be  kept  there  in  the 
condition  that  he  found  it,  and  that  It "  would 
be  a  bad  place  to  keep  aheep  in  without  straw, 
or  in  some  shape  that  It  could  t>e  made  dry." 
The  inside  was  well  filled  with  manure  when 
he  saw  the  sheds. 

Some  of  the  testimony  given  by  Eldridge 
and  Caruss  was  erroneously  admitted.  It 
was  not  proper  for  them  to  state  the  condi- 
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tioa  of  the  sheds  when  th^  saw  them^  and 
testify  that  in  that  condition  they  were  not 
suitable  to  keep  sheep  in.  They  were  testi- 
fying as  experts,  and  as  such  experts  should 
have  been  conBued  to  the  conditio  of  the 
sheds  at  the  time  the  sheep  were  kept  in  them. 
The  sheds  and  the  ground  around  them  might 
have  been  muddy  in  October  or  Kovemlwr, 
1S88,  and  water  might  have  stood  in  the 
sheds  when  Garuss  was  there,  and  not  at  any 
time  when  the  sheep  were  kept  there,  which 
was  in  the  winter  time,  from  five  to  seven 
years  before  his  visit  to  the  ground.  Jt  was 

Snper  for  them,  to  go  there  and  ocamlne  the 
y  of  the  land,  and  the  character  of  the  soil, 
and  as  experts,  if  they  were  sliown  to  he 
such, — and  they  undoubtedly  were,  being 
farmers  and  extensive  growers  of  she^, — to 
give  their  opinion  as  to  whether  or  not  it  was 
a  proper  place  to  keep  sheep  in  the  winter 
time;  but  it  was  not  competent  for  them  to 
state  as  to  the  condition  of  the  slieds  inside, 
unless  it  was  shown,  as  it  was  not,  tliat  the 
condition  was  the  same  when  the  sheep  were 
kept  there,  and  then  to  state  that,  as  they 
saw  it,  it  was  not  a  fit  place  to  keep  sheep  in. 
The  t«eti  mony  on  l»half  of  the  defendant  was 
to  the  eifect  that  the  abeds  were  always  dry, 
and  not  muddy,  when  the  sheep  were  kept 
there,  and  no  manure  left  in  them  except 
what  the  sheep  made,  which  was  taken  out 
before  the  shtiep  were  put  in  again  the  next 
winter.  One  of  the  principal  items  of  the 
negligence  of  the  defendant,  as  claimed  by 
plaintiff,  was  the  keeping  of  the  sheep  in 
sheds  the  ground  of  which  was  damp,  wet, 
and  muddy,  causing  consumptioD.  It  will 
thus  be  seen  that  the  wet  and  muddy  condi- 
tion of  the  ground  in  these  aheds  in  the  fall 
of  18^8  was  permitted  to  go  to  the  jury  to 
show  that  such  condition  was  negligence  in 
the  defendant  in  1881,  1882.  and  1883,  wlien 
the  sheep  were  kept  there  in  the  winters  of 
those  years,  when  there  was  no  evidence  of 
any  each  oonditiun  at  any  time  when  the 
sheep  were  in  the  sheds.  It  was  prejudicial 
to  defendant. 

The  court  did  not  err  in  ruling  that  it  was 
not  proper  for  the  defendant  to  state  what  he 
told  Lewis  Willey  about  the  sickness  of  the 
sheep,  or  what  Willey  said  to  him. 

We  do  not.  think  the  plalntlfF  would  be  es- 
topped from  showing  that  the  sheep-aheda 
were  not  a  proper  place  to  keep  the  sheep, 
and  that  it  was  negligence  for  the  defendant 
to  so  keep  them,  and  that  they  died  from  the 
effects  of  the  damp  and  wet  condition  of  such 
sheds  because  the  husband,  when  he  took  the 
sheep  there,  thought  the  sheds  were  good 
ones,  and  a  nice  pla-  e  to  keep  sheep.  This 
fact  would  be  admissible,  as  having  a  bear- 
ing upon  the  question  whether  the  sheds  were 
fit  or  nob.  But  if  the  slieds  were  not  such 
as  an  ordinarily  prudent  farmer  would  keep 
his  sheep  in,  and  such  keeping  would  be  neg- 
ligence, the  fact  that  Wolscheid,  when  betook 
the  sheep  there,  thought  the  place  was  all 
right,  and  said  so,  would  not  excuse  the  neg- 
ligence of  defendant.   His  contract  was  that 


unless  the  sheep  died  without  his  negl^nce 
he  would  return  them,  or  the  same  number 
in  kind,  at  the  end  of  the  term  for  which  he 
received  them. 

Th«  defendant's  counsel  requested  the 
court  to  instruct  the  jury  by  his  tenth  re- 
quest that,  in  order  to  give  a  verdict  against 
the  defendant  on  aooount  of  the  improper  lo- 
cation of  the  sheds,  they  must  be  satlsOed 
from  the  evidence  that  men  of  ordinary  skill 
and  prudfmce  in  keeping  sheep  wouki  not 
have  located  the  sheds  where  he  did.  We 
see  no  reasons  why  Uiis  request  should  not 
have  been  given  in  tlie  language  requested. 
The  only  reference  made  to  the  subject  by 
the  court  is  the  statement  that  It  was  the  du- 
ty of  Thome,  under  tiie  contract,  to  use  reap 
BonaUe  and  ordinary  care  in  caring  for  the 
sheep,  and  that  it  devolved  upon  him  to  nse 
reasonable  care  and  diligence  in  caring  for 
the  sheep, — the  contract  reading  that  he  was 
to  treat  Ihem  In  the  usual  and  ordinary  way, 
and  maintain  them  in  good  condition ;  and 
also,  when  taking  up  doCendant's  requests, 
the  court  said:  "The  tenth  I  do  not  give;  I 
think  I  have  covered  that  point."  Aa  the 
case  must  go  back  for  a  new  trial,  some  of 
the  errors  alleged  become  unimportant,  as 
they  are  not  likely  to  arise  again,  especially 
the  lack  of  proof  as  to  the  agreement  as  to 
the  iambs  dropped  in  1882,  and  the  mistake 
of  the  court  as  to  the  delivery  of  the  wool  in 
1882.  Tlie  judgment  of  the  court  below  Is 
reversed,  and  a  new  trial  granted,  with  costs 
of  this  court  to  defendant. 

Oahfbklx.  and  Ghahflin,  JJ.,  concurred. 
Shsrwood,  G.  J.(  and  lAisa,  J.,  did  not  sit. 


Isle  Botaia  Land  CtoRPOBAnoN  «.  Sbo- 

BBTART  OF  StATB. 
(Siipreme  Court  of  Michlgmi.  July  11, 1889.) 

FOREIQN  COKFOIUTIONB. 

How.  St.  Mich.  0. 128,  enliUed  "An  act  to  revise 
the  laws  providing  for  tbe  incorporaUoti  of  ooin- 
panies  for  mining,  smelUng,  ana  manufacturing 
iron,  copper,  stiver,  mineral,  coal,  and  other  ores 
and  minerals,  and  to  fix  the  duties  and  liabilities 
of  such  corporations, "  provides,  by  section  28,  that 
"foreign  corporations,  organised  for  the  purposes 
contemplated  by  this  act,  upon  filing  copies  of 
their  charter  or  articles, "  etc.,  with  the  secretary 
of  state  and  county  clerk,  "may  carry  on  business 
in  this  state,  ana  shall  enjoy  all  the  rights  and 
privileges,  and  he  subject  to  the  restrictions 
and  liaBilitles,  of  corporations  existing  under  this 
act. "  Belator,  a  foreign  corporation,  eppears  by 
its  articles  of  IncorporaUon  to  have  been  organ- 
ized, not  only  for  mining  purposes,  but  also,  and 
principally,  for  colonizing  and  general  trading 
purposes,  with  power  to  organize  other  corpora- 
tions. Metd,  that  mandamus  will  not  issue  to 
compel  the  secretary  of  state  to  file  relator's  arti- 
cles of  Incorporation,  as  it  exists  for  purposes  not 
contemplated  by  the  above  aot.  Mobsb  and  Lone, 
JJ.,  dissenting. 

Application  for  mandtmna- 
Alfred  RuHtellt  for  relator.    8.  F.  R. 
Trowbridge,  Atty.  Gen.,  for  respondent. 

Campbell,  J.  A  mandamus  is  asked  to 
compel  the  secretary  of  state  to  file  the  arti- 
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des  of  association  of  relator,  under  section 
23,  c.  123,  How.  St.,  being  act  No.  113  of 
1877,  entitled  "An  act  to  revise  the  laws 
providing  for  the  incorporation  of  companies 
for  mining,  smelting,  and  man uftictu ring 
iron,  copper,  silver,  mineral,  coal,  and  other 
ores  or  minerals,  and  to  fix  the  duties  and 
llabiiities  of  such  corporations."  Laws 
1877.  p.  87. 

The  preliminary  question  of  jurisdiction 
presented  bj  respondent  requires  no  atten- 
tion. If  relittoris  given  any  right  by  statute, 
DO  executive  officer  can  deprive  It  thereof, 
and  when  it  is  a  specific  right  mandamus 
will  lie  to  enforce  it.  The  section  in  ques- 
tion here  is  as  follows:  "Foreign  corpora- 
tions, organized  for  the  purposes  contemplHt- 
ed  by  this  act,  upon  filing  copies  of  their 
charter  or  articles  of  incorporation,  as  pro- 
vided in  section  five,  may  carry  on  business 
in  this  state,  and  shall  enjoy  all  the  rights 
and  privileges,  and  he  subject  to  alt  the  re- 
strictions and  liabilities,  of  corporations  ex- 
isting under  this  act."  Relator  applied  to 
the  secretary  of  state  to  have  filed  a  copy  of 
its  articles,  but  be  refused  to  file  them,  as 
not  authorized  by  law.  Upon  the  return  to 
the  order  to  show  cause  it  was  claimed  that 
this  section  is  invalid,  and,  furtliermore,  that, 
if  valid,  relator  does  not  come  within  It. 
Before  proceeding  to  the  other  questions,  it 
may  be  noted  that  the  relator's  petition  sets 
up  an  incapacity  to  file  the  papers  with  the 
county  uierk  because  Isle  Royale  has  become 
entirely  depopulated,  and  has  no  county  or- 
ganization. It  is  not  necessary,  under  sec- 
tion 5  of  the  statute,  to  file  the  articles  in  the 
county  first.  Duplicate  originals  must  be 
filed,  but  not  In  any  particular  order.  But 
it  seems  to  have  heeo  overloolted  that  the 
Ii^islature  in  1885  attached  Isle  Royale 
county  to  Houghton  county  for  judicial  pur- 
poses. Laws  1885,  p.  13.  By  section  455. 
How.  St.,  such  annexation  makes  Isle  Roy- 
ale a  part  of  Houghton  county  for  every  pur- 
pose, and  attaches  it  to  the  county  town,  un- 
less otherwise  ordered  by  proper  autliority. 
Section  456. 

Upon  the  argument  counsel  for  relator 
claimed  that  the  only  paper  to  be  filed  was 
what  is  denoted  as  the  "Memorandum  of 
Association,"  which  Is  a  brief  document  of 
a  very  general  character.  But,  asiscei  tihed, 
«  it  is  accompanied  by  "Articles  of  Associa- 
tion," which,  while  connected  with  the  metn- 
orandum,  form  the.  real  agreement  of  the 
parties,  and  must  be  so  regarded.  The  stat- 
ut«  requires  these  articles,  and  they  are  the 
<m]y  source  of  knowledge  in  any  way  corres- 
ponding with  the  charter  or  articles  under 
which  corporations  are  organized.  The 
memoraDdum  and  articles  were  executed  at 
the  same  Ume,  and  belong  together.  We 
have  not  been  furnished  with  references  to 
the  English  st^utes,  which  would  no  doubt 
explain  why  the  papers  are  In  two  parts. 
How  for  the  EngUsh  statutes  authorize  such 
ineorpomtions  we  shall  not  Inquire  at  pres- 
floU  bat  sliall  assume  the  articles  are  within 


some  English  law.  The  only  inquiry  now 
before  us  is  not  how  far  such  an  English 
corporation  can  go  outside  of  any  Michigan 
statute,  but  how  far  it  can  act  under  the 
statute  now  before  us,  and  whether  this  par- 
ticular corporation  can  file  its  articles  in  the 
state  department,  and  become  vested  with 
statutory  powers.  The  stutute  in  which 
section  23  is  insei-ted  is  one  which  is  con- 
fined by  its  title  to  providing  for  the  incorpo- 
ration of  companies,  and  defining  the  func- 
tions of  bodies  so  incorporated.  It  was 
framed  under. article  15,  §  l,of  the  constitu- 
tion, which  provides  that  "corporations  may 
be  formed  under  general  laws,  but  sliali  not 
be  created  by  special  act,  except  for  munici- 
pal purposes."  And  it  roust  be  also  gov- 
ern«)  by  article  4,  §  20,  which  declares  that 
"no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title."  This 
section  has  l>een  applied  by  our  decisions  to 
multifariousness  in  the  creation  or  amend- 
ment of  general  corporation  laws.  Skinner 
V.  Wilheim,  63  Mich.  568,  80  N.  TV.  Rep. 
311;  People  v.  Society,  41  Mich.  67. 1  N.  W. 
Rep.  931.  And  In  Mok  v.Associatlon.SOMich. 
511,  a  statute  which  authorized  bodies  for  one 
purpose  to  be  Incorporated,  with  some  modifi- 
cations by  reference  to  a  previous  statute  on  a 
similar  subject,  that  itself  provided  that  cor- 
porations for  building  and  leasing  might  be 
organized  under  the  provisions  of  the  statute, 
— wliich  in  its  revised  form  is  now  before  us, 
concerning  companies  for  mining  and  manu- 
facturing metals  and  mineral  pr^ucts, — was 
held  void  for  similar  reasons.  The  purpose  of 
the  constitutional  restriction  requiringcorpo- 
rations  to  be  created  under  general  laws  has 
always  been  understood  as  meant  to  put  all 
corporations  for  similar  purposes  under  the 
same  conditions  as  to  organization,  powers, 
and  privileges.  In  Green  v.  Graves,  1  Doug. 
(Mich.)  351,  the  clause  in  the  old  constitution 
requiring  a  two-thirds  vote  for  all  acts  of  in- 
corporation was  held  to  exclude  general  acts 
for  incorporation,  on  tlie  ground  that  it  was 
expected  that  the  merits  as  well  as  incorpo- 
ration of  each  body  were  tu  l>e  investigated. 
And  a  general  law  under  our  present  consti- 
tution is  supposed  to  contain  all  the  condi- 
tions deemed  proper  for  any  corporation,  and 
to  keep  all  of  a  sort  under  the  same  condi- 
tions. Under  our  constitution  tliere  cannot 
be  any  Michigan  corporation  that  do^  not 
get  its  being  and  the  conditions  of  its  exist- 
ence from  the  laws  laid  down  for  such  cor- 
porations by  the  legislature  of  Michigan.  It 
would  be  contrary  to  every  rule  of  construc- 
tion for  oar  le^slature  to  delegate  this  pow- 
er to  other  states  or  countries,  or  to  other 
liodies,  and  to  declare  that  any  company 
whicli  shall  be  created  under  the  will  orrules 
of  such  other  authority  shall  be  accepted  as 
a  corporation  under  the  laws  of  this  state. 
Tlie  method  of  organizing,  the  extent  and 
conditions  of  creating,  Iioldlng,  and  teans- 
ferring  stock,  the  authority  and  oonstitutlon 
of  the  governing  body,  and  the  powers  and 
functions  of  tlie  corporatiun,  and  of  its  con- 
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atituent  members  and  bodies,  are  all  matters 
of  importance.  It  is  equally  important  to 
know  and  fix  the  responsibilities,  civil  and 
criminal,  public  and  private,  of  the  corpora* 
tfon  and  its  members.  If  section  23  is  in- 
tended to  confer  powers  on  foreign  corpora- 
tions as  such.  It  is  not  within  the  title  or  gen- 
eral purpose  of  the  statute  or  of  the  constitu- 
tional provision.  If  it  is  designed  to  create 
a  distinct  class  of  Michigan  corporations,  it , 
is  equally  open  to  objection.  The  constitu- 
tion provides  that  corporations  may  be 
"formed"  under  general  laws.  This  certain- 
ly contemplates  a  uniform  rale  adopted  by 
law  for  organizing  them.  It  cannot  be  made 
to  Rt  every  form  and  every  kind  of  organiza- 
tion made  outside  of  our  jurisdiction.  In 
most  of  our  states  special  charters  may  be 
adopted.  The  laws  of  foreign  countries  are 
equally  varied,  with  the  additional  diflSculty 
of  construing  systems  with  which  we  are 
not  acquainted,  and  of  prosecuting  corporate 
misdeeils  with  no  power  of  enforcing  our  for- 
feitures. It  is  hardly  insisted  that  this  En- 
glish corporation  can  by  any  such  simpld 
process  as  filing  its  English  articles  become 
metamorphosed  into  a  Michigan  company, 
when  a  very  large  share  of  its  metliods,  as 
well  as  of  its  functions,  are  not  within  any 
of  our  statutes. 

It  is  also  evident  that  section  23,  if  valid, 
was  designed  to  reach  no  cases  where  the 
powers  and  purposes  of  the  foreign  corpora- 
tion w(*re  different  from  those  of  bodies  in- 
corporated under  thestatute  itself.  The  sec- 
retary of  state  based  his  principnl  ol>jection  to 
filing  these  papers  on  the  fact  that,  instead 
of  being  organized  for  mining  and  treating 
metals,  ores,  and  minerals,  those  were  but 
partial,  and  to  some  extent  incidental.  This 
company  is  called  a  "land  corporation,"  and 
its  purposes  include  evexy  incident  of  a  pro- 
prietary, colonial  occupation,  including  ex- 
pressly the  development  of  "mineral,  agri- 
cultui-al,  grazing,  and  other  resources."  Pro- 
vision is  made  for  stock-breeding  and  farming, 
for  buying  and  selling  live  and  dead  stock, 
for  making  all  manner  of  urban  and  rural 
ways  and  improvements  on  land  and  water, 
for  organizing  other  corporations  for  any  of 
the  purposes  named,  for  investing  in  the 
stock  of  all  kinds  of  private  corporations,  and 
in  domestic  and  foreign  state  and  govern- 
ment securities,  to  create  and  deal  in  nego- 
tiable paper,  to  buy  up  other  enterprises,  and 
to  enter  into  joint  arrangements,  and  many 
other  matters  not  necessary  to  specify. 
The  general  outline  of  the  corporate  powers 
is  that  of  a  colonizing  and  trading  company 
for  general  purposes,  much  more  than  for 
mining  and  ita  associate  purposes.  There 
seems  to  be  authority  in  the  articles  for  the 
directors  to  get  up  corporations,  and  there  is 
apparently  no  reason  why  a  companyor  com- 
panies should  not  be  got  up  from  the  begin- 
ning in  conformity  with  our  statute.  But 
this  company,  as  a  corporation  already  oi^au- 
ized  under  foreign  laws  for  the  multifarious 
purposes  named  in  ita  articles,  cannot  obtain 


any  legal  standing  by  filing  its  papers  under 
section  23  of  the  mining  law  for  the  forma- 
tion of  corporations  in  this  state,  without  the 
subversion  of  settled  principles. 

There  is  no  need  under  the  present  record 
to  examine  or  discuss  any  of  the  guesttons 
lying  outside  of  the  statute  which  were  urged 
on  tlie  hearing.  They  are  not  presented  in 
shape  for  decision,  and  it  might  be  dangerous- 
to  deal  with  them  theoretically  or  without 
more  definite  presentationand  handling.  The: 
mandamw  stiould  be  denied. 

ShbrwooDp  0.  J.»  concurred  with  Gakf- 

BELL,  J. 

Champlin,  J.,  (concun-ing.)  The  ques- 
tion presented  in  this  application  Is  whether 
we  will  compel  the  secretary  of  state  to  hle- 
and  record  the  articles  of  incorporation  of  re- 
lator. This  we  ought  not  to  do,  unless  we- 
are  satisfied  that  under  existing  laws  relator 
Is  entitled  to  have  them  filed  and  recorded. 
The  statute  contemplates  that  foreign  corpo- 
rations may  file  and  record  their  articles  of 
incorporation,  and  thereby  be  permitted  to- 
carry  on  the  business  for  which  they  are  in- 
corporated, but  the  statute  does  not  contem- 
plate that  foreign  corporations  may  be  em- 
powered to  carry  on  business  not  authorized 
by  the  laws  of  tliis  state  to  domestic  corpora- 
tions, and  for  this  reason  I  concur  in  denying 
the  application. 

Long,  J.,  (dissmtinff.)  I  am  unaMe  ta 
agree  with  my  BrotherCAHFBELL  In  this  case. 
The  objections  made  by  tbe  secretary  of  state 
to  filing  these  articles  of  association  are: 
(1)  That  section -23.  act  113,  Laws  of  1877, 
under  which  relator  claims  the  right  to  file- 
and  record  its  articles,  is  in  confilct  with  sec- 
tion 20.  art.  4,  of  the  constitution  of  this 
state,  which  provides  that  no  law  shall  em- 
brace more  than  one  object,  which  shall  be- 
expressed  in  its  title.  The  general  purpose 
of  the  act  is  to  revise  the  laws  providing  for 
the  incorporation  of  compHnies  for  mining, 
smelting,  and  manufacturing  iron,  copper, 
silver,  mineral,  coal,  and  other  ores  or  min- 
erals, and  to  fix  the  duties  and  liabilities  of 
such  corporations.  The  sections  of  the  act 
under  which  relator  claims  the  right  to  file 
and  record  its  articles  with  the  secretary  of 
state  are  Nos.  5  and  23.  Section  28  provides:* 
"Foreign  corporations,  organized  for  the  pur- 
poses contemplated  by  this  act,  upon  filing 
copies  of  theircharteror  articles  of  incorpora- 
tion, as  provided  in  section  five,  may  carry 
on  business  in  this  state,  and  shall  enjoy  all 
the  rights  and  privileges,  and  be  subject  to- 
all  the  restrictions  and  liabilities,  of  corpora- 
tions existing  under  this  act."  And  it  is- 
provided  l)y  sectiop  5  that  "before  any  cor- 
poration organized  under  this  act  shall  com- 
mence business,  the  articles  of  association 
shall  be  executed  and  acknowledged  in  dupli- 
cate, and  one  of  said  articles  shall  be  filed 
and  recorded  in  tbe  office  of  the  secretary  of 
state,"  etc   It  cannot besaid  that  thelncor— 
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poration  of  section  23  Into  this  act  gave  the 
act  two  objects.  The  object  is  plainly  ex- 
pressed in  its  title,  and  the  fact  that  foreign 
corporationa  might  hj  the  provisions  of  sec- 
tton  23  Ule  their  articles  of  incorporation, 
and  be  placed  on  the  same  fooling  as  corpora- 
tions organized  under  the  act,  does  nut  give 
it  a  double  aspect;  nor  can  it  be  said  to  era- 
brace  more  than  one  object  by  reason  of  siicli 
provision.  I  ther^ore  think  this  objection 
has  no  furoe.  The  second  objection  of  the 
respondent  is  that  the  relator  is  not  organized 
under  the  generid  laws  of  this  state,  and  that 
therefore  section  28  does  not  come  within 
the  spirit  and  intent  of  septlon  1,  art.  15i  of 
the  constitution  of  this  state,  which  provides 
Uiat  "corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes."  This 
section  does  not  attem}^  to  create  a  corpora- 
tion. It  provides  for  doing  business  in  Uiis 
state  by  corporations  already  created,  and  ex- 
isting under  the  laws  of  some  other  atate  or 
country,  and  [Jacing  them  upon  the  same 
footing  with  our  own  owparations,  so  far  as 
the  right  to  do  business  in  this  state  is  con- 
cerned. Before  this  section  became  of  force, 
in  1877,  ft  had  been  the  policy  of  this  state 
since  long  before  the  adoption  ot  the  present 
constitution  to  admit  foreign  corporations 
to  do  business  within  this  state  upon  the 
same  terms  and  conditions  in  many  respects 
as  corporations  organized  within  the  state 
RDder  our  statutn.  Any  corporation  exist- 
ing outside  ol  this  state,  whether  organized 
under  the  laws  of  the  state,  of  the  Union,  or 
of  a  foreign  oountry,  may  enjw  ihe  privileges 
«t  conducting  Its  cwporate  businesa  within 
this  state  by  comity,  unless  tinrbidden  by  some 
affirmative  action  of  the  state  Indicating  a 
contrary  policy.  Thompson  v.  Waters.  25 
Mich.  214.  And  this  state  has  not  only  not 
forbidden  foreign  corporations  to  do  business 
here,  but  has  affirmatively  dedared  that  they 
may  carry  on  their  buriness  here,  and  make 
contracts  within  the  state,  and  may  protect 
their  rights  in  the  courts  of  the  state,  and  has 
expressly  put  foreign  corporations  on  the 
same  footing  as  domestic  ones  for  more  than 
40  years;  and,  as  was  said  by  Mr.  Justice 
Sherwood  in  Emerson  v.  Machine  Co.,  51 
Mich.  7,  16  N.  W.  Kep.  182,  "a  large  por- 
tion of  the  business  of  Michigan  is  now  done 
and  managed  by  foreign  corporations,  many 
of  them  having  local  or  branch  offices  and 
places  of  business  In  onr  midst."  The  right 
of  a  foreign  corporation  to  do  business  here 
is,  however,  a  matter  entirely  under  the  con- 
trol of  the  l^islature.  and  the  legislature 
may  deny  the  right  at  any  time,  except  that 
the  denial  must  not  amount  to  a  regulation 
of  commerce,  interstate  or  foreign;  and  the 
conditions  upon  which  foreign  corporations 
may  do  buBiuesB  within  the  state  to  this  ex- 
tent are  absolutely  within  ttie  discretion  of 
the  legislature.  Insurance' Co.  v.  Uayniond, 
88  N.  W.  Bep.  482,  and  cases  there  cited. 

The  third  reason  given  by  the  respondent 
for  refusing  to  flle  and  record  these  articles 
T.483!T.w.nowl~3 


of  incorporation  is  that  in  his  opinion  the  re- 
lator is  not  a  foreign  corporation,  organized 
for  the  purposes  contemplated  by  section  23, 
act  Xo.  lis.  Laws  1877.  One  of  tiie  objects 
of  the  organization  was  to  carry  on  a  mining 
business.  This  businesa  comes  within  tlie 
terms  of  the  act.  and  the  fact  that  its  arti- 
cles provided  for  the  carrying  on  of  some 
otiier  business,  not  specified  in  or  provided 
for  by  tlie  act,  gave  the  secretary  of  atate  no 
rigiit  to  refuse  to  file  and  record  its  articles. 
The  secretary  of  state  has  no  arbitrary  power 
vested  in  him  by  the  statutes  of  this  state  to 
reject  the  articles  of  association  of  a  corpora- 
tion, because  In  his  judgment  it  is  proposed 
to  caiTy  on  a  business  not  provided  for  by 
our  statutes,  espedaliy  when  one  or  more  of 
the  objects  for  which  the  corporation  is  or- 
ganized is  permitted  to  be  carried  out  by  ez^ 
press  provtoion  of  the  statute.  If  the  oor- 
poration  attempts  to  exercise  powers,  or  car- 
ry on  a  business,  not  permitted  by  onr  statute^ 
and  snoh  business  is  detrimental  to  the  intw- 
ests  of  the  state  or  Its  citizens,  a  mode  is 
pointed  out  to  remedy  the  evil,  but  this 
power  Is  not  vested  In  the  secretary  state. 
I  think  tlie  writ  of  mandamug  should  Issue, 
compelling  the  secretary  ct  state  to  ille  and 
record  these  articles  of  association. 

MoBss,  J.,  concurred  with  Losq,  J. 


Coots  e.  Cnr  of  DBrrRorr. 
(Suprtms  Court  cf  MUMgan.  July  11,1880.) 

DiFKOTiTB  BTKarrs— Injury  ot  Vibmuix. 

1.  Plaintiff,  the  driver  of  a  flre-eagine,  la  driv- 
ing to  afire,  was  iDjured  by  being  thrown  from  tha 
engine,  which  wm  caused  bj  the  wheel  of  the  enr 
gino  dropping  into  a  hole  in  the  street.  As  waa 
castoma'ry,  he  followed  the  hose-oart,  on  whlidt 
was  a  lieatenont  of  the  fire  department,  who  di- 
rected  the  course  to  be  taken  to  reach  the  Are. 
The  bole  was  near  the  center  of  the  ttreeL  about 
18  lochM  deep,  from  8  to  4  feet  wide,  ana  about 
10  feet  In  length  crosswise  of  the  street  The 
plaintiff  did  not  know  of  Its  existence,  and  did  not 
DOtioe  it  until  the  wheel  went  into  It,  as  one  of  the 
horses  Jumped  It.  He  had  **to  look  out  for  street- 
cars, for  people  passing,  for  brick-wagons  and 
farmers,  people  crossing  the  street,"  eta  He 
claimed  that  be  had  perfeot  oontrol  ot  the  team, 
and  was  keeping  a  snarp  lookout  to  avoid  aooi- 
dents.  Held,  that  he  was  not  guilty  of  oontrlba* 
tory  negligence. 

2.  The  evidence  showed  that  the  hole  was  caused 
by  the  street  being  out  of  repair,  the  paving  blocks 
aa9  boards  underneath  having  been  removed  be- 
cause they  were  worn  out.  Ttie  ho&rd  of  put^ 
works,  whose  duty  it  was  to  repair  the  streets  of 
the  cl^,  had  known  of  the  oondltion  of  the  street 
for  several  weeks,  and  had  reoonunended  thai 
the  whole  street  be  repaved.  Held,  that  the  de- 
fect in  the  street  was  not  within  the  risks  as- 
sumed by  plaintiff  when  he  entered  the  employe 
meet  of  Uie  fire  department. 

8.  The  charter  of  the  city,  o.  88,  |  1,  provides 
that  any  person  who  may  be  nereaiter  totally  dis- 
abled In  the  discharge  of  his  duties  as  flreman  may 
be  plaoed  upon  the  Ibt  of  retired  firemen  by  a  vote 
of  the  fire  commissioa.  This  provision  was  not 
inserted  In  the  charter  till  1885,  after  plaintiff  had 
entered  the  employment  of  the  fire  departmeot. 
Held,  that  the  provision  did  not  l>ar  ptafntiff's  ao- 
tioD  against  the  city,  as  it  did  not  appear  that  any 
steps  had  been  taken  to  rotlre  him,  and  there  tw- 
ing  no  means  by  which  he  oould  compel  auoht*- 
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tirement,  the  matter  belsff  within  the  lire  oommis- 
•loner's  diBoretion. 

4.  PUintifl  was  not  ft  fflUow-Bfimnt  with  the 
board  of  public  worki,  whoM  datj  it  wm  to  keep 
the  street  in  repair. 

Shbbwood.C.  J.,  andCAJcPBBUH  J-t  dlssenUng. 

Error  to  circuit  court,  Wajne  county; 
Beilly,  Judge. 

Action  by  William  A.  Coots  against  the 
city  of  Detroit  for  damages  for  personal  in* 
juries  caused  by  a  defective  street.  Judg- 
uent  for  plaintiff,  and  defendant  brings  error. 

John  W.  McQratht  lor  appellant.  Dlckin- 
fon,  Thurber  A  Hosmer,  for  appellee. 

MoBSB,  J.  This  Is  an  acUon  brought  by 
the  plaintiff  against  the  city  of  Detroit  to  re- 
cover damages  fdr  injuries  received  by  rea* 
Boa  of  the  defective  condition  of  Michigan 
avenue  between  Fourteenth  and  Fifteeutli 
streets.  He  recovered  a  judgment  for  tflO,- 
000  in  the  circuit  court  for  the  county  of 
Wayne,  before  a  jury.  The  facts,  as  shown 
by  plaintiff,  are  substantially  as  follows:  At 
the  time  of  the  Injury  he  was  In  the  employ 
of  the  Are  department  as  an  engine-driver. 
The  engine-house  was  situated  on  Sixteenth 
street,  four  blocks  from  Michigan  avenue. 
Plaintiff  had  been  in  the  employ  of  the  Ure 
department  for  four  yeara  as  a  driver.  July 
6,  IHSG,  there  was  an  alarm  of  Hre  from  box 
319.  which  was  on  the  corner  of  National 
avenue  and  Locust  street.  He  drove  lils  en- 
gine down  Sixteenth  street,  lo  Michigan  ave- 
nue, and  turned  on  that  avenue  to  go  to 
Twelfth  street.  Between  Fourteenth  and 
Fifteenth  streets  the  right  fore  wheel  of  tlie 
engine  dropped  into  a  hole,  and  he  was  thrown 
from  his  seat,  and  fell  against  the  engine, 
severely  injuring  bim.  At  this  time  he  was 
following  the  hose-cart,  as  was  customary  fn 
going  to  a  dre.  A  lieutenant  of  the  Qre  de- 
partment was  on  the  hose-cait.  and  directed 
the  course  to  be  taken  to  reach  the  place  of 
the  Ore.  The  hole  into  which  the  wheel 
dropped  was  about  18  inches  deep,  from  3  to 
4  feet  in  width,  and  about  10  feet  in  length 
crosswise  of  the  street.  The  plaintiff  was 
not  aware  of  its  existence.  He  knew  of  a 
bad  spot  in  the  street  on  the  other  side  before 
reaching  the  place  of  the  accident,  and  had 
changed  his  course  lo  avoid  it.  When  hurt 
he  was  driving  nearly  in  the  center  of  the 
street  with  the  wheels  on  one  side  running 
between  the  rails  on  the  street-car  track.  -He 
testified  he  did  not  notice  the  hole  until  the 
wheel  went  into  tt.  as  one  of  the  horses 
jumped  It.  He  had  "to  look  out  for  street 
cars,  for  people  piissing.  for  brick  wagons 
and  farmers,  people  crossing  the  streets," 
etc.  He  claimed  that  he  had  perfect  control 
of  his  team,  and  was  keeping  a  sharp  lookout 
to  avoid  accidents.  It  appeared  without  dis- 
pute that  this  hole  was  caused  by  the  street 
being  out  of  repair,  the  paving  blocks  and 
boards  underneath  them  having  been  re- 
moved because  they  were  worn  out  and  use- 
less. 

By  the  charter  of  Detroit  the  board  of  pub- 
lic works  are  given  the  entire  charge  and 


control  of  the  repairs  of  paved  streets  within 
the  city.  It  was  shown  that  about  the  1st  of 
June,  1886,  Uie  board  of  public  works  w«e 
notified  tliat  the  oommon  council  of  the  city 
had  directed  by  resolution  that  tiie  pavement 
on  Michigan  avenue,  between  Tlilrteentii 
street  and  Mt.  Hope  avenue,  be  repaired,  the 
expense  to  be  paid  out  of  the  general  toad 
fund.  This  territory  embraced  within  Its 
limits  the  spot  where  the  accident  occurred. 
To  this  resolution  the  board  of  public  works 
replied  In  a  communication,  stating  that  the 
pavement  was  laid  in  1871,  "and  is  com- 
pletely  worn  out,  and  no  blocks  left  to  repair 
the  same, "  and  recommending  that  the  street 
(Michigan  avenue)  should  be"repaved  entire 
with  stone. "  The  secr^ry  of  tlie  board  tes- 
ttfled  that  the  board  of  public  works  had  no- 
tice that  Michigan  avenue,  between  Thir- 
teenth and  Sixteenth  streets,  was  out  of  re- 
pair for  several  weeks  prior  to  June  1, 1886. 
Therefore  the  question  of  notice  is  out  of  the 
case,  and  need  not  be  considered. 

1.  The  first  objection  against  the  judgment 
is  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  it  is  claimed  that  the  jury 
should  have  been  so  instructed,  and  a  verdict 
directed  againat  him.  It  is  argued  that  he 
ought  to  have  seen  this  hole;  that  it  waa  a 
defect  so  open  and  notorious  that,  if  the  pWn- 
liff  had  been  exercising  ordinary  care  and 
prudence,  he  could  not  have  Called  to  have 
discovered  it.  This  argument  would  be  of 
great  force,  and  perhaps  conclusive,  if  ap- 
plied to  an  ordinary  traveler  upon  this  street. 
But  the  plaintiff  by  his  occupation,  and  un- 
der the  orders  of  the  fire  department  by  which 
lie  was  employed,  was  obliged  to  drive  as 
rapidly  as  possible  to  the  scene  of  this  fire. 
He  must  also  ti^e  the  streets  marked  out  for 
him  by  his  superior  officer  upon  the  hose* 
cart.  As  he  testified,  be  was  compelled  as  a 
necessity  to  keep  his  eyes  open,  and  be  on  the 
watefa  for  a  variety  of  tbings,  to  save  acci- 
dent and  peril  to  himself  and  to  other  people 
who  were  traveling,  and  had  a  right  to  travel, 
on  this  street.  Consequently  he  cannot  be 
held  to  the  same  degree  of  negligence  as  one 
who  might  drive  on  this  street  as  slowly  as 
he  pleased,  or  who  need  not  take  it  at  all  if 
he  knew  it  was  out  of  repair.  While  looking 
out  for  a  street-car  or  a  wagon,  or  even  pas- 
sengers on  the  street,  he  could  not  well  keep 
his  eyes  upon  the  ground  all  of  the  time,  and 
it  might  well  happen  that,  in  a  moment  when 
his  sight  was  directed  to  another  peril,  and 
while  he  was  striving  to  avoid  it,  his  forward 
wheels,  or  one  of  them,  would  drop  in  a  hole 
before  he  noticed  it,  and  without  his  fault. 
This  part  of  the  case  was  properly  submitted 
to  the  jury  upon  the  evidence. 

2.  It  is  also  claimed  that  the  defect  tn  the 
street  that  caused  this  accident  was  within 
one  of  the  risks  that  the  plaintiff  took  in  his 
employment;  and  the  court  was  asked  to 
instruct  the  jury  that  if  the  plaintiff  vol- 
untarily entered  into  the  service  of  the  fire 
department  as  an  engine-driver  with  full 
knowledge  of  the  kind  of  work  he  was  ex- 
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pected  to  do,  and  while  in  such  employment, 
and  in  the  regular  discharge  of  his  duty  as 
lucb  fireman,  be  was  Injured  by  driving  into 
a  hole  in  one  of  the  streets  of  the  city,  he 
oould  not  recover,  as  this  was  one  of  the  dan- 
fCers  incident  to  Ids  employment.  I  do  not 
tliinkthe  court  erred  In  refusingthls  instruc- 
tion. I  know  of  no  rule  of  law  that  would 
coaipel  the  plaintiff  to  take  notice  th»t  the 
city  of  Detroit,  through  Its  officials,  would, 
after  notice  of  such  a  dpfect  as  this,  violate 
the  plain  provisions  of  the  statute  requiring 
its  streets  to  be  kept  in  "good  repair,  tind  in 
a  condition  reasonably  safe  and  fit  for  trav- 
el." And  it  would  be  not  only  absurd,  but 
a  manifest  failure  of  justice,  to  hold  that  the 
ci^  of  Detroit  must  be  excused  from  liabili- 
ty, because  the  plaintiff  must,  as  a  matter  of 
law,  presume  and  take  notice  that  the  city 
will  violate  the  statute  and  disregard  the  du- 
ty laid  upon  it  by  the  legislature.  No  more 
need  be  said  upon  this  subject 

It  is  also  contended  that  the  plaintiff  is 
barred  from  his  action  against  the  city  be- 
cause section  1,  c.  38,  of  the  charter  of  the 
city  of  Detroit,  provides  that  any  person  who 
may  be  hereafter  totally  disabled  in  the  dis- 
charge of  his  duties  as  such  fireman  for  duty 
may  be  placed  upon  the  list  of  retired  fire- 
men by  a  vote  of  the  fire  commission.  Such 
commission  may  in  like  manner  place  upon 
such  list  for  disability  any  fireman  who  has 
been  employed  by  said  fire  commission  for  a 
period  of  25  years  snbsequent  to  October  24, 
1860.  Such  retired  firemen  receive  a  sum 
equal  to  one-half  of  their  annual  salary  paid 
them  at  the  time  of  their  retirement  annually 
thereafter}  to  be  paid  in  monthly  payments 
during  their  natural  lives.  No  person  so 
retired  shall  receive  more  than  $450  per  an- 
num, and  said  commission  may  place  on 
such  list  the  names  of  persons  who  tjecame 
totally  disabled  in  their  employ  prior  to  the 
passage  of  the  act  authorizing  the  commis- 
sion to  retire  and  pension  firemen.  The  ar- 
gument is  that  the  legislature,  recognizing 
the  dangerous  nature  of  the  employment, 
authorized  the  city  of  Detroit,  through  its 
fire  commission,  to  thus  pension  Its  fireman 
for  total  disability,  and  that  the  plaintiff  is 
to  be  presumed  to  have  known  of  this  pro- 
vision of  the  charter,  and  to  take  his  em> 
ployment  with  reference  to  and  in  view  of  it; 
and  that  the  logical  conclusion,  therefore,  is 
that  this  provision  of  the  charter  is  Intended 
to  be  in  lieu  of  all  other  claims  which  the 
fireman  might  otherwise  have  for  injuries 
received  while  In  the  line  of  his  duty  under 
his  employment. 

This  provision  In  the  charter  was  not  in- 
serted  until  1885,  and  after  the  plnintiff  had 
entered  the  employment  of  the  fire  depart- 
ment. He  cannot,  therefore,  t>e  said  to  have 
entered  the  service  in  view  of  this  provision. 
Nor  do  I  think  he  could  be  bound  by  it  if  he 
had.  This  provision  is  only  permissible. 
The  fire  commission  may  retire  a  fireman  for 
total  disability*  or  they  may  not,  as  they  see 
ilt.  Tfafliy  hara  no  power  to  i^lre  any  em- 


ploy^ who  has  not  served  for  25  years  since 
1860  for  any  leas  reason  than  a  total  disabili- 
ty. And  it  would  seem  that  the  commission 
are  the  sole  judge  of  whether  the  disability  is 
total,  or  whether  it  was  incurred  in  the  line 
of  duty.  The  plaintiff  has  not  assented,  by 
word  or  deed,  to  any  arrangement  whereby 
he  shall  forego  bis  claim  for  damages  for  this 
unlikely  happening, — this  faint  hope  of  a 
pension  from  the  fire  department.  No  stops 
have  been  taken  to  retire  him,  and  there  are 
no  means  by  which  he  can  compel  such  re-  % 
tlrement.  It  cannot  be  said  that  by  his  hir- 
ing, or  by  his  remaining  in  employment  after 
knowledge  of  this  law,  he  contracted  to  give 
up  all  claims  he  might  thereafter  have, 
against  the  city  of  Detroit  for  injuries  re- 
ceived In  the  line  of  his  duty  through  the 
negligence  of  the  city,  because  he  would 
thereby  be  required  to  give  up  something  for 
nothing.  Such  a  contract  would  not  be  mu^ 
ual,  because  there  Is  nowhere  any  binding  or 
legal  obligation  upon  the  part  of  the  cit^  or 
the  fire  commission  to  retire  and  pension 
him.  The  counsel  for  the  city  argues  that 
"may"  in  the  law  means  "shall"  or  "must.** 
That  this  provision  entered  Into  and  became 
a  part  of  the  consideration  of  every  contract 
made  between  the  city  of  Detroit  and  its  fire- 
men since  the  passage  of  the  act.  and  that  the 
courts  would  enforce  its  provisions  in  favor 
of  every  fireman  totally  disabled  while  in  the 
employ  of  the  fire  department.  If  this  con- 
tention  is  correct,  why  did  the  act  provide 
that  such  fireman  "may"  l)e  placed  on  the 
list  "by  vote  of  said  commission?"  If  the 
duty  Is  imperative,  why  should  the  commis- 
sion vote  to  perform  It  before  It  can  or  may 
be  done?  It  is  plain  enough  that  the  whole 
matter  of  the  retirement  and  consequent 
pensioning  of  disabled  firemen  is  by  this  act 
placed  within  the  discretion  of  the  fire  com- 
mission, who  may  pension  a  totally  disabled 
fireman  of*  not,  as  they  see  St.  The  only  ob- 
ject was  to  grant  them  this  power  If  tbey  de- 
sired to  use  it,  which  power  they  did  not 
possess  before  it  became  a  law.  No  authori- 
ty is  cited  to  sustain  this  idea  that  this  pro- 
vision of  the  charter  bars  the  plaintiff  in  this 
action,  and  it  Is  unlikely  that  any  such  au- 
thority can  now  or  ever  will  be  found. 

The  court  was  asked  to  Instruct  the  jury  as 
follows:  **It  appears  In  this  case  that  the 
board  of  public  works  have  charge  and  con- 
trol of  the  streets  in  the  city  of  Detroit,  and 
tliat  they  failed  and  neglected,  after  notice 
and  direction  by  the  common  council,  to  re- 
pair the  defect  in  the  street  which  caused  the 
accident.  In  this  connection  I  charge  you 
that  the  board  of  public  works  and  the  mem- 
bers of  the  fire  department,  all  being  in  the 
employ  of  the  city  of  Detroit,  in  carrying  on 
its  general  business  are  fellow-servants;  and 
If  the  jury  l>elieve  that  the  accident  to  the 
plaintiff  would  not  have  happened  but  for  the 
careless  and  negligent  failure  of  the  board  of 
public  works  to  repair  the  pavement  on 
Michigan  avenue,  after  being  directed  by  the 
oommon  oouncii  so  to  do, then  theplaintifl  cao- 
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not  reoover,  for  his  injury  would  be  directly 
cbargeable  to  the  negligence  and  carelessness 
of  a  fellow'servant,"  It  is  also  intimated  in 
the  brief  of  defendant's  counsel  In  stating 
their  six  general  propositions  of  error,  Inci- 
dentally, in  considering  the  point  that  the 
plaintiff  when  he  voluntarily  entered  the 
service  of  the  dre  department  took  upon  him- 
self all  the  risks  and  dangers  incident  thereto, 
that  this  injury  must  be  considered  as  occur- 
ring from  the  negligence  of  fellow-servants. 
But  the  poiut  was  not  strenuously  urged, 
and  it  does  not  seem  to  me  that  there  is  any 
merit  in  it.  It  may  be  true  that  the  Qre 
commission  could  not  sue  the  board  of  pub- 
lic works  or  the  city  of  Betroit  for  injuries 
to  tne  engine,  or  the  horses  drawing  the 
same,  occasioned  by  a  defect  in  the  street. 
But  the  plaintiff,  by  entering  the  service  of 
the  hre  department,  does  not  lose  hla  person- 
ality or  his  manhood;  he  does  not  become  a 
mere  machine,  a  block  of  wood,  nor  yet  a 
mere  animal.  He  cannot  be  considered  in 
any  sense  the  property  of  the  fire  commis- 
sion. And  the  Qre  commission  is  not  suing 
the  city  for  the  damages  he  has  received,  as 
it  would  have  to  sue  if  an  action  was  main- 
Ulnable  for  the  loss  of  a  horae  or  injury  to 
an  engine.  The  plaintiff  for  himself,  and  in 
hlB  own  right,  and  independent  of  bis  rela- 
tions to  the  fire  department,  is  suing  for  a 
personal  injury  to  bimaelC  caused  by  the  n^- 
lect  of  the  city.  If  the  theory  of  the  request 
asked  be  good  law,  then  there  is  no  person  in 
the  employ  of  the  city,  or  any  of  its  a^ncies, 
nor  any  official,  'from  mayor  down  to  con- 
stable, who  can  recover  for  Injuries  caused 
fay  a  defective  street  while  he  is  in  its  em- 
ployment or  in  the  discharge  of  his  offlcial 
duties,  even  if  his  employment  or  the  duties 
of  his  office  have  no  connection  whatever 
with  or  relation  to  the  care  and  control  of  the 
sti-eets  of  the  citj^.  For  instance,  a  constable, 
while  walking  in  the  streets  for  the  purpose 
of  serving  process,  would  be  without  relief  if 
be  should  be  injured  by  a  defect  in  the  same; 
and  a  person  employed  to  sweep  the  city-ball 
or  scrub  its  st^,  if  sent  through  the  streets 
for  a  broom  or  brush  to  work  with,  would  be 
a  fellow-servant  the  officials  and  employ^ 
whose  duty  it  is  to  keep  the  streets  in  good 
npair.  The  doctrine  of  fellow-servant  has 
never  been  carried  to  this  extent  by  any 
court. 

It  is  said  that  this  is  the  0r8t  instance  of 
an  attempt  to  hold  a  municipality  liable  for 
an  injury  to  a  fireman  in  the  perform- 
ance of  his  duties  under  his  emirioyment. 
This  is  a  mtstake.  In  the  case  of  Palmer  v. 
aty  of  Fortsmouth.  43  N.  H.  265,  this  ques- 
tion was  involved,  uid  it  was  held  that  tiie 
principle  "applied  by  the  courts  in  the  case 
of  the  servants  of  nulroad  companies  who 
have  sustained  injuries  in  the  course  of  their 
emi^oyment  does  not  seem  to  us  at  all  appli- 
cable to  the  case  of  inju lies  sustained  from 
defects  of  highways.  The  liability  for  the 
damages  sustained  .in  such  cases  is  imposed 
by  statute,  which  provides  tliat  in  case 


any  special  damage  shall  happen  to  any  per- 
son by  reason  of  obstructions,  etc.,  he  shall 
recover  his  damage  in  an  action  gainst  the 
town.  No  exception  is  made,  and  we  can 
see  no  reason  for  making  any  in  such  case." 
Id.  267.  Our  sti^ute  giving  damages  to  any 
person  injured  by  reason  of  streets  and 
highways  not  being  in  good  repair,  or  in  a 
condition  reasonably  safe  and  fit  for  travel 
through  the  negligence  of  the  city  or  town- 
ship, makes  also  no  exception  of  persons  on  ac- 
count of  their  occupations;  and  there  is  no 
more  reason  In  the  law  or  in  good  sense  why 
an  engine-driver  in  the  employ  of  the  fire  de- 
partment, whether  in  or  out  of  the  line  of  his 
employment  at  the  time  of  the  injury,  should 
suffer  such  injury  without  redress  or  recom- 
pense under  the  statute,  from  and  by  reason  of 
the  city's  negligence  in  the  care  of  its  streets* 
than  should  any  other  citizen.  A  flreman 
takes,  like  every  other  employ^,  cectain  risks 
by  reason  of  his  employment.  He  may  be 
injured  by  his  fellow-dremen.  by  falling  walls 
or  building,  or  by  a  score  of  accidents  that 
are  liable  to  happen  at  a  Ore,  or  going  to  or 
from  one.  But  the  injury  he  receives  from 
the  n^ligence  of  the  city  in  the  care  of  the 
streets  through  which  his  employment  takes 
him  is  no  more  one  of  the  risks  he  voluntap 
rily  takes  in  his  employment  than  would  be 
an  injury  that  he  might  receive  from  the 
negligence  or  wrong  of  some  one  of  his  fel- 
low-citizens of  Detroit,  as  he  was  passlng- 
along  tlie  street.  If  this  hole  in  the  street, 
for  instance,  had  been  an  excavation  made 
by  some  abutting  lotowner  on  the  street, 
and  negligently  left  open.  Is  thwe  any  sound 
reason  why  the  plaintiff  could  not  have  ift- 
covered  from  such  lot«wner  damages  for  bla 
injuries,  if  such  injuries  were  oocasibned 
through  no  fault  of  pontiffs?  Tlie  an* 
swer  is  obvious.  The  tact  that  plaintiff  was 
a  fireman  would  weigh  no  more  in  such  case 
than  if  he  was  an  express  wagon  driver,  or 
<MC  any  other  occu  pinion. 

The  last  objection  to  the  judgment  is  that 
It  is  too  large;  that  the  damages  found  by  the 
jury  are  excessive;  and  for  this  reason  the 
judgment  should  be  set  aside,  and  anew  trial 
granted.  But  if  the  damages  are  excessive, 
it  is  beyond  our  power,  under  the  law,  to 
remedy  the  wrong.  We  cannot  cut  down 
the  verdict  or  grant  a  new  trial  for  this  rea- 
son. It  is  our  province  alone  to  determine 
whether  any  errors  of  law  have  taken  place 
in  the  trial  of  the  cause  or  the  proceedings 
before  judgment,  and  whether  or  notaproper 
judgment  has  been  entered  upon  the  verdict 
of  the  jury.  We  have  nothing  to  do  with 
the  errors  of  tlie  jury,  if  any  have  been  com- 
mitted, in  tlie  settlement  of  disputed  ques- 
tions oC  fact,  or  In  the  award  of  damages. 
Within  the  Umlt  of  our  authority  to  review 
this  case  I  Hud  no  error,  and  the  judgments 
therefore,  must  be  affirmed,  with  costs* 

Long,  J.,  concurred. 

Chauflin,  J.,  (ooncurrin;?.)  Members  of 
the  fire  department  of  the  city  of  Detroit,  wheifc 
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Atting  In  discharge  of  their  duties,  are  not 
servants  or  agents  In  the  employment  of  thp 
citT  for  whose  conduct  the  city  can  be  held  lia- 
ble, but  they  act  rather  as  olHcera  of  the  city 
charged  with  the  perfwrnance  of  a  certain 
public  duty  or  service,  and  no  action  will  lie 
against  the  city  for  their  negligence  or  improp- 
er conduct  while  acting  in  discharge  of  their 
official  duty.  Haffonl  v.  New  Bedford,  16 
Gray,  297.  However  appointed  or  elected, 
such  persons  are  public  officers,  who  perform 
duties  imposed  by  law  for  the  beneflt  of  all  the 
citizens,  the  performance  of  which  the  city 
has  no  control  overt  and  derive  no  beneflt 
from  in  its  corporate  capacity.  The  acts  of 
such  public  officers  are  their  own  official  acts, 
and  not  th-  acts  of  the  municipal  corporation 
(M-itsagents.  Fisher  v.  Boston,  lIHMass.S?; 
2  BiU.  Mun.  Corp.  §  976,  (774.)  Hence  the 
relation  of  master  and  servant  does  not  ex- 
ist between  the  city  and  members  of  its  fire 
department.  Jewetlv.  KewHaven.SSConn. 
868;  Knight  v.  Philadelphia,  IS  Wkly.  Notes 
Oas.  307.  This  doctrine  was  laid  down  in  the 
case  of  Freeliolders  v.  Strader,  18  N.  J.  Law. 
108.  as  follows:  **  Where  a  corporate  body, 
whether  of  a  municipal  or  of  a  private  char- 
acter, owes  a  speoido  duty  to  an  individual, 
an  action  will  lie  for  a  breach  or  neglect  of 
that  duty  whenever  such  breach  or  neglect 
has  occMioned  an  injury  to  that  individual; 
but  if  such  corporation  owe  a  duty  to  the 
public,  and  neglect  to  perform  it,  tUthough 
ereiy  Individual  comprising  that  public  is 
therein  injured*  some  more,  some  less,  yet 
(bey  can  have  no  private  remedy  at  the  com- 
mon law. "  And  in  the  later  case  of  Wild  v. 
Ftttatson,  47  N.  J.  Law,  412,  1  AU.  Bep. 
490,  which  was  a  case  where  the  board  of 
public  works  employed  erne  Roberts  to  remove 
asbM  which  had  been  phtced  in  rec^tacles 
for  that  purpose,  and  cart  them  off  to  the 
dumping  grounds, — both  horse  and  oart  be- 
longed to  the  oity, — and  Roberts  by  his  neg- 
ligence In  damping  killed  plaintiff's  Intestate, 
itwasaaU:  "Employes  of  such  corporations 
in  the  execuUon  of  Its  public  duties  have 
been  held  to  be  men  Instruments  in  the  per- 
formance of  such  duties,  and  to  act  as  public 
offloecB  cliSTKed  with  a  public  service,"  citing 
Condlet  T.  Jersey  aty,  46  N.  J.  I>aw.  157. 
The  relation  is  not  the  ordinary  relation  of 
master  and  servant.  And  the  court  further 
said:  "It  is  the  settled  law  of  this  state  that 
an  action  will  not  He  In  behalf  of  an  Indi- 
vidual who  has  sustained  a  special  damage 
firom  Uie  neglect  of  a  munlciiMl  corporaUon 
to  perform  a  public  duty  unless  the  right 
to  sae  for  such  an  injury^Is  given  by  stot* 
nto."  See,  also,  Barney  v.  Ijowell,  98  Mass. 
570;  Hayes  v.  Oshkoah,  S3  Wis.  SU.  And 
SQcli.  also.  Is  the  settled  law  of  this  state. 
Had  the  accident  wlilch  occasioned  plain- 
tiff's injury  happened  by  the  defect  In  the 
axle  of  the  engine  or  otfier  defect  in  the 
machinery  or  apparatus,  instead  of  tlirough  a 
defective  street,  he  could  not  have  recovered, 
for  the  reason  that  the  relation  of  master  and 
servant  did  not  exist  between  tlwn,  and  the 


city  owed  no  doty  to  the  members  of  the  de- 
partment to  provide  suitable  and  safe  appi^ 
rHtus. 

The  third,  fourth,  and  seventh  requests  ot 
defendant's  counsel  were  as  follows:  "(3)  It 
is  a  general  rule  of  law  that,  when  a  person 
engages  in  a  business  or  line  of  employment 
deemed  hazardous  or  dangerous,  he  assumes 
the  risks  and  dangers  incident  thereto,  and 
can  not  demand  compensation  from  his  em- 
ployer for  an  accidental  injury.  (4)  An  em- 
ployer cannot  be  held  liable  for  injuries  re- 
ceived by  an  employ^  who  has  voluntarily  as- 
sumed the  risks  of  the  employment  with  full 
knowledge  of  the  methods  employed;  and  in 
this  case,  it  appearing  that  the  plaintiff  was 
in  the  employ  of  the  city  of  Detroit  as  fire- 
man; that  be  entered  such  service  voluntorily, 
and  with  full  knowledge  of  the  kind  of  work 
that  he  was  expected  to  do,  and  while  in  such 
employment,  and  in  the  regular  discharge  of 
his  doty  as  such  fireman,  he  was  Injured  by 
driving  into  a  hole  in  one  of  the  streets  of  the 
city, — 1  charge  you  that  this  was  one  of  the 
dangers  Incident  to  his  employment  as  such 
fireman,  and  that  he  cannot  recover."  "(7) 
Members  of  the  fire  department  are  presumed 
to  have  cognizance  of  such  defects  in  the  con- 
struction or  condition  of  the  streets  in  their 
respective  fire  districts  as  are  open  to  obser- 
vation, and  to  take  the  risk  of  accidents  there- 
from, and  to  use  reasonable  care  in  examin- 
ing their  sarroundinga." 

The  genwal  role  of  law  ia  well  steted  in 
the  thira  request,  and  was  safflclently  cov- 
ered by  the  charge  of  the  ounrt;  and  so  with 
the  principle  stet-ed  in  the  fourtli  request. 
These  principles  apply  to  cases  where  the  re- 
lation of  master  and  servant  exists  between 
the  employer  and  the  employed.  But  In 
cases  where  the  employed  pwfonn  duties  im- 
posed by  law  for  the  benefit  of  all  citizens,  as 
in  a  Are  department  of  a  city,  as  before  stat- 
ed, the  relation  of  master  and  servcinfc  does 
not  exist,  and  the  liability  or  non-ltabUlty  of 
the  city  to  a  member  employed  in  snob  de- 
partment does  not  depend  upon  that  relation. 
It  may  be  stated  that  the  city  is  not  liable  to 
a  person  employed  in  the  fire  department  for 
injuries  arising  from  the  aceldenta  received 
in  the  course  of  such  employment,  unloM  the 
liability  Is  created  and  a  right  of  action  is 
given  by  statute.  The  question  of  llabtlifiy 
of  the  defendant  to  the  plaintiff  la  therefore 
reduced  to  this:  Does  the  statutory  duty  im- 
posed \ipon  the  city  to  keep  its  streets  In  re- 
pair, and  reasonably  safe  and  fit  for  the  publio 
travel,  extend  to  the  members  of  the  fire  de- 
inrtment,  the  same  as  tootliers  of  the  travel- 
ing publio?  I  can  see  no  good  reaaon  why  It 
should  not  The  statute  makes  no  exception 
of  the  kind.  It  reads  "that  any  person  or 
persons  sustaining  bodily  Injuries  upon  any 
of  the  publio  highways  or  streets  In  this  state, 
by  reason  of  neglect," etc.,  "ot  the  city  to 
keep  the  same  in  good  repair,  and  In  a  condi- 
tion reasonably  safe  and  tit  for  travel. " 

The  same  question  was  considered  by  the 
aupreme  court  ot  New  Hampshire  in  Palmer 
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V.  Portsmonth,  48  N.  H.  265.  Bellows*  J., 
speaking  tcfr  the  conrt,  said:  "The  princi- 
ple which  has  been  applied  by  the  courts  in 
the  case  of  the  eervante  of  railroad  com- 
panies, wlio  have  sustained  injuries  in  the 
coarse  of  their  employment,  does  not  seem 
to  us  at  all  applicable  to  the  case  of  injuries 
sustained  from  defects  of  highways.  The 
liability  for  the  damages  sustained  in  such 
cases  is  imposed  by  statute,  which  provides 
that  in  case  any  special  damage  shaU  happen 
to  any  person  by  reason  of  obstrnctions.  etc., 
he  shall  recover  his  damage  In  an  action 
against  the  town.  No  exception  is  made, 
and  we  can  see  no  reason  for  making  any  in 
such  a  ease."  The  action  was  brought  by  a 
fireman  who  was  injured  while  hastening  to 
a  fire  by  coming  in  contact  with  some  pieces 
of  board  left  on  a  joiner's  work-bench  in  the 
street.  It  is  a  proper  use  of  ttie  streets  of  a 
city  to  pass  over  them  with  a  fire-engine  In 
going  to  a  tire,  and  they  should  be  kept  in 
such  reasonable  repair  as  will  be  safe  and  Ot 
ft>r  Uie  purpose  of  this  kind  of  travel,  as  welt 
as  any  other  that  the  public  require.  The 
service  demanded  of  those  having  the  manage- 
ment of  apparatus  for  the  extinguishment 
ot  fires  is  that  they  shall  respond  promptly, 
whether  at  night  or  by  day.  to  alarms  of  fire, 
and  get  to  the  scene  of  the  confiagration  with 
such  dispatch  as  Is  reasonable  and  consistent 
with  the  safety  of  the  public  and  themselves. 
They  have  a  right  to  expect  that  the  statu- 
tory duty  enjoined  upon  the  city  will  be  ob- 
served. They  take  all  the  risks  incident  to 
their  employment,  without  any  remedy  over 
agaiiut  the  city  in  case  of  injury,  unless  such 
Injury  is  occasioned  by  a  n^Iect  of  duty 
positively  and  specifically  enjoined  upon  tlie 
municipality  by  statute.  The  risks  of  the 
employment  assumed  by  them  are  sufficient- 
ly numerous  and  dangerous,  without  adding 
thereto  the  risk  of  defective  streets,  which 
the  city  is  enjoined  to  keep  in  repair.  As  to 
such  streets,  their  rights  are  no  greater  and 
no  less  than  those  of  imy  other  person  hav- 
ing a  right  to  use  such  streets.  As  the  ques- 
tions of  defendant's  negligence,  and  its  lia- 
bility under  the  statute,  end  the  contributory 
negligence  of  the  plaintiff,  were  properly 
submitted  to  the  jury,  and  they  having  found 
those  questions  of  fact  in  favor  of  the  plain- 
tiff, I  concur  in  affirming  the  judgment. 

Oaupbvli^  J.,  (difsentinff.)  Plaintiff,  who 
is  and  has  been  forseverHl  years  in  the  employ 
of  the  city  of  Detroit  in  the  fire  department, 
and  who  was  in  July,  1886,  driver  of  one  of 
the  steam  fire-engines,  drawn  by  horses,  sued 
the  city  of  Detroit  for  injuries  received  while 
driving  to  a  fire  on  the  6th  day  of  that  month, 
during  the  day-time.  The  accident  happened 
on  Michigan  avenue,  and  was  caused  by  a 
fore  wheel  of  the  engine  jolting  In  a  hole  in 
the  pavement,  which  jarred  plaintiff,  and 
threw  him  against  a  part  of  the  engine  that 
strained  and  injured  his  back.  The  injury 
turned  out  to  be  severe,  and  disabled  him  for 
a  time,  and  has  partially  disabled  him  ever 


sinees.  The  jury  rrad^ed  a  Terdlot  of  tlO,- 
000,  which  appeus  to  be  a  very  heavy  oner 
considering  all  the  testimony,  bnt  which  we 
need  not  now  consbler  separately. 

An  objection  is  made  that  plaintiff,  while 
employed  in  the  service  of  the  dty,  assumed 
all  the  risks  of  hia  employment,  and  that  he 
cannot  recover  damages  for  injuries  received 
during  the  servloe,  and  in  the  coune  of  his 
work;  and  in  this  conned:ion  it  Is  pointed 
out  that  provision  is  made  by  law  for  pen- 
sioning disabled  firemen,  which  is  not  dono 
in  the  case  of  any  other  persons  in  public 
employment  under  the  city.  The  plaintiff 
had  l>een  kept  in  service  and  on  full  pay,  and 
therefore  has  not  been  pensioned  under  the 
statute.  It  is  a  statute  parsed  in  1885,  "ta 
provide  for  the  retirement  of  aged  and  dis- 
abled firemen,  and  the  payment  of  pensions 
to  tlie  wives  and  children  of  deceased  firemen 
killed  in  the  service  of  the  city  of  Detroit," 
approved  June  16,  1885.  It  authorizes  fire- 
men,  who  since  1860  have  or  shall  have 
served  25  years,  to  be  placed  on  the  rulired 
Hat  by  vote  of  the  commission  for  disability. 
It  does  not  require  altliuugh  it  permits  this 
for  mere  length  of  service,  because  there  are 
probably  a  good  many  who  after  that  service 
are  as  able  as  ever  to  serve  and  to  earn  their 
full  wages.  It  also  provides  that  any  person 
In  the  service  who  is  or  maybe  thereafter 
"totally  disabled,  in  the  dLscfaarge  of  his  duty, 
as  such  fireman  for  duty,"  may  in  like  man- 
ner be  placed  on  the  list  of  retired  firemen. 
All  retired  firemen  are  to  receive  during  their 
lives  a  sum  equal  to  half  of  their  salary  when 
retired,  but  nut  to  exceed  4450  per  annum. 
Provision  is  also  made  for  cases  of  deiUb. 
Provision  is  also  made  for  cases  where  per- 
sons cease  to  be  entitled  to  pensiras ;  hut  thla 
probably  was  designed  to  reach  the  cases  of 
members  of  firemen's  families  who  by  reaaoa 
ot  marriage  or  passing  a  certain  age  (in  case 
of  infants)  have  no  farther  claim.  Under 
this  statute  It  is  evident  that  the  fire  com- 
mission need  not  retire  a  fireman  of  any  age 
who  is  willing  to  continue  in  the  active  serv- 
ice, if  they  choose  to  keep  him  employed: 
and  it  is  also  clear  that  they  may  find  special 
work  for  a  person  not  able  to  do  all  kinds  of 
service.  It  may  be  an  object  to  the  fire  com- 
mission to  retain  in  active  emplo^'ment  per- 
sons who  will  be  useful,  and  it  will  aiwaya 
be  an  object  to  the  firemen  to  get  full,  in- 
stead of  reduced,  wages.  But,  while  thia 
amount  of  discretion  is  left  to  the  commis- 
sion, it  seems  to  us  that  the  object  of  the 
statute  is  to  secure  to  deserving  firemen  an 
absolute  right  to  go  upon  the  retired  list  after 
25  years*  good  service,  and  to  persona  disa- 
bled by  injuries  received  in  the  course  of  duty 
a  similar  right.  Upon  the  argument  we  were 
not  at  first  impressed  so  much  as  we  have 
been  since  by  the  claim  that  the  plaintiff  was 
injured  by  one  of  the  risks  which  were  inci- 
dent to  his  employment. 

It  appears  from  the  record  that  it  is  cus- 
tomary for  the  steam-engines  to  follow  the 
lead  of  the  hose-cart  on  which  there  is  a  ca{v- 
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Uln  or  lientenant  of  the  force.  The  city 
government  has  nothing  to  do  with  the  se- 
lection of  these  offlcera  or  of  the  firemen.  It 
cannot  remove  or  discipline  thera.  They  are 
under  the  exclusive  orders  of  the  fire  cora- 
misaioQ.  When  a  Ore  breaks  out,  their  duty 
is  to  go  to  the  place  of  the  fire  as  speedllj  as 
they  can,  and  thej  must  go  in  the  way  the 
officer  directs.  It  may,  and  often  will,  hap- 
pen that  the  officer  knowingly  or  ignorantly 
chooses  a  way  that  indudes  roads  out  of  r&- 
piiir,  and  having  places  inconvenient  and  in- 
volving some  risk  of  injury.  A  road  that 
furnishes  hotter  average  facilities  .for  rapid 
mnning,  although  having  bad  spots  in  it, 
may  be  thought  better  for  his  purposes  than 
one  that,  although  safe  throughout,  Is  not 
well  adapted  to  high  speed  with  such  heavy 
machines.  Id  the  present  instance  it  appears 
that  the  pavement  on  Michigan  avenue  wioa 
known  to  everybody  in  the  department  to  be 
in  bad  order  in  many  places,  and  in  such  a 
way  that,  while  rather  Inconvenient  than  un- 
safe for  ordinary  travel  it  would  involve  mis- 
chief almost  inevitably  to  a  heavy  machine 
run  rapidly  over  it,  and  not  slacked  at  the 
roQgh  places.  With  nil  of  the  defects,  it  was 
probably  superior  to  the  unpaved  streets  in 
the  district  for  use  by  heavy  engines,  which 
e«iDot  be  run  fast  over  ordinary  natural 
roads.  It  is  the  duty  of  the  firemen  to  go  to 
a  fire,  whatever  may  be  the  state  of  the  roads, 
nnlessabeolntely  impassaUe.  And  It  is  their 
duty  to  obey  orders  in  the  road  chosen  by 
their  snperiOES.  Tli^  do  not  lose  their  per- 
sonality BO  far  as  to  entitle  them  tp  incur 
risks  which  they  can  avoid  by  the  use  of  their 
eomnaon  sense,  and  ought  to  avoiC.  iBut  in 
all  ordinary  oocasions  uey  are  subjeet'to  or- 
ders, and  bound  to  ran  such  risks  as  their 
duty  involves.  The  law  la  not  entirely  rea- 
sonable or  entirely  consistent  on  all  subjects. 
Where  made  1^  statute,  the  .legisbtive  will 
stands  in  lieu  of  reason.  And  courtsare  not 
Infallible,  and  may  not  see  things  alike.  But 
it  is  the  general  purpose  of  both  written  and 
unwritten  law  to  make  no  one  liable  who  Is 
not  at  fault.  There  are  certainly  exceptions 
in  practice  to  this  rule,  and  thera  is  some  vi- 
carious  responsibility  which  is  founded  on 
supposed  policy,  which  does  not  strike  all 
persons  alike  In  its  reasonableness.  But  no 
liability  ought  to  be  extended  beyond  what  is 
reasonable,  except  In  pnraaanee  of  l^^nl  roles 
which  to  that  extent  override  all  questions  of 
zmaon. 

In  those  cases  of  employment  where  the 
employer  does  not  have  much  personal  knowl- 
edge «t  what  is  going  on  In  its  details,  the  rule 
is  veiy  gttieral  thatevery  person  emi^oyed  as- 
sumes the  TiA  that  others  employed  may  not 
always  do  their  duty.  There  has  been  some 
refining,  sometimes  becoming  nUher  metsr* 
pfayairiX  upon  the  subject  of  how  fartiiis  com- 
munity of  employment  extends,  and  who  are 
fellow-servanta.  But  the  rule  as  laid  down 
In  the  best  sources  of  authority,  and  as  we 
tutve  usually  followed  it,  is  not  one  so  much 
of  personal  as  of  occupational  risk.   Tliere  is 


no  foundation  for  any  donbt  of  the  rule  that 
every  person  must  accept  the  natural  risks  of 
his  employment.  All  precedents  not  abso- 
lutely binding  on  us  should  be  tested  by  their 
conformity  to  this  prindple.  They  differ 
more  or  less  on  its  application  to  particular 
cases  or  classes  of  facbs.  But  we  are  bound 
to  keep  in  sight  the  principle  itaelf. 

It  is  generally  understood  that  the  govern- 
ment and  its  fu;encies  of  all  grades  cannot 
properly  be  held  responsible  to  persons  in  its 
employment  who  suffer  injury  from  ttie  neg- 
lect of  any  public  body  or  agency.  There  is 
no  difference  in  principle  arising  out  of  the 
relative  rank  of  the  agencies,  and  none  has 
been  generally  recognized,  although  there 
may  be  anomalous  ttocisions  on  this  as  on 
other  subjects.  There  are  some  very  safe  em- 
ployments, and  some  very  perilous;  but  this 
has  not  made  any  difference.  While  govern- 
ments cannot  be  sued,  they  generally  pro- 
vide in  some  way  to  meet  such  obligations  as 
but  for  their  official  immunity  might  be  made 
causes  of  action.  Multitudes  of  cases  must 
have  arisen  where  persons  in  one  branch  of 
service  have  been  killed  or  injured  by  reason 
of  the  wrong  or  neglect  of  those  acting  in 
other  branches,  but  there  has  never  been  any 
recognition  of  such  responsibility.  Soldiers 
and  sailors  run  other  risks  than  those  from 
the  enemy  or  from  exposore,  or  from  other 
soldiers  and  sailors.  Pensions  are  not  al  ways 
granted  as  liberally  as  they  might  be,  but  no 
one  ever  heard  of  a  claim  set  up  as  a 
claim  ag^nst  the  government  for  damages 
caused  by  official  neglect  or  misconduct. 
There  is  no  governmental  agency,  large  or 
small,  which  does  not  have  occasion  at  times 
to  have  work  done  for  pnbUe  purpoaes,  cv 
which  does  not  have  different  classes  of  in- 
strumentalities working  separately  in  the 
general  service.  The  I^trolt  fire  department 
is  a  public  instrumentality  intended  to  se- 
cure protection  against  a  great  public  dan- 
ger. From  time  immemorial  munielpalities 
have  been  aocustomed  to  have  provision  made 
against  fire,  and.  although  fire  departments 
liave  sometimes  been  ooade  up  of  T<dunteer 
members,  their  public  character  has  been  none 
the  less  reoognized.  The  department.  In 
whatever  manner  organized,  is  a  distinct 
bianch  of  the  public  service.  In  the  ease  of 
the  city  of  Detroit  the  legislature  have  seen 
fit  to  remove  it  from  the  direct  control  of  the 
city,  and  place  it  under  a  separate  commis- 
sion, governed  by  law,  and  not  subject  at  all 
in  the  immediate  government  of  the  force  by 
the  will  of  the  city  legislature.  Although  in 
a  certain  sense  it  Is  sometimes  called  a  city 
agency,  yet  its  members  are  in  no  proper 
sense  city  agents,  in  the  usual  meaning  of 
agenqy.  Their  duties  are  not  powers  dele- 
gated by  the  dty,  bnt  powers  conferred  by 
the  law  ot  the  state.  They  relate  to  matters 
which  public  policy  requires  should  be  placed 
in  the  list  of  municipal  officers,  and  which 
are  often  put  entirely  within  the  control  of 
the  governing  body  of  the  city.  But  they 
are  of  such  impurtance  that  the  immediate 


Digitized  by 


"24 


NOHTHWESTEEN  BEPOBTEB,  Vol.  43. 


(Uich. 


control  has  been  thought  proper  to  be  re- 
moved from  the  other  city  authorities. 

The  board  of  public  works  has  in  like  man- 
ner and  for  similar  reasons  been  to  some  ex- 
tent removed  from  absolute  city  control.  It 
was  held  in  Detroit  t.  Blackeby»  21  Mich.  84, 
that  in  the  absence  of  statutes  municipalities 
were  not  liable  for  the  mere  neglect  of  any 
public  officers  whose  duUea  were  conferr^ 
by  iawt  and  not  by  agency.  The  same  rule 
had  been  applied  in  other  cases  in  this  state, 
and  a  distinction  had  existed  between  acta 
done  for  the  municipality  and  by  its  procure- 
ment and  cases  of  neglect  or  noti-feasance. 
Within  a  few  years  municipalities  have  been 
made  liable  by  statute  for  the  care  of  their 
public  ways  In  some  cases,  and  so  far  as  tlie 
statute  goes  the  neglect  is  imputed  to  the 
city  or  townalilp  as  its  own  fault  in  law. 
The  statute  creating  this  liability  did  so  by 
expressly  subjecting  the  ofUcers  to  the  dis- 
cretion of  the  city  authority.  But  whether 
liable  or  not  to  third  persons  for  neglect  of 
any  of  the  municipal  bodies,  it  has  never  been 
supposed  that  one  municipal  body  could  sue 
the  city  for  the  neglect  or  misconduct  of  an- 
otlier  municipal  body  for  acts  or  neglect  which 
affects  the  interests  in  charge  of  either.  If, 
for  example,  an  engine  should  be  Injured  by 
the  fault  of  any  of  the  several  departments  of 
city  affairs,  the  fire  commission  could  not  sue 
the  city  for  it.  There  are  more  than  possi- 
bilities thiit  property  in  charge  of  any  of  the 
local  l>odies  may  be  injured  by  the  action  of 
the  others.  A  neglect  of  tlie  water  board 
may  paralyze  the  fire  department,  as  the  fire- 
men may  do  mischief  to  hydrants  and  water- 
pipes.  Streets  and  sidewalks  and  lamp-posts 
have  often  been  injured  by  the  running  and 
working  of  engines  and  fire  apparatus.  Fire- 
men have  been  killed  or  disabled  by  things 
which  were  due  more  or  less  to  municipal 
n^ligence.  This  is  the  first  instance  of  an 
attempt  to  hold  the  city  for  it  These  instru- 
mentalities form  but  one  aggregate,  and  their 
relations  are  intimate  and  inseparable.  Each, 
and  the  members  of  each,  while  acting  in 
the  performance  of  duty,  are  working  in  one 
common  work.  Each  department  has  its  own 
risks,  and  is  bound,  as  far  as  may  be,  to  guard 
against  them.  The  duty  of  maintenance  of 
public  works  in  proper  condition,  where  they 
are  for  public  use,  is  for  the  benefit  and  con- 
venience of  the  public,  and  not  for  that  of 
the  corporation  itself.  A  city  is  under  no 
duty  to  itself  to  keep  streets  in  order  for  its 
own  agencies  or  departments.  The  object  of 
the  8t;iti]te  giving  damages  for  injuries  on 
the  streets  whs  meant  to  protect  the  traveling 
public,  and  not  the  agencies  of  the  municipal- 
ity. While  acting  in  the  course  of  duty,  each 
fireman  is  identified  with  bis  department. 
He  has  powers  and  privileges  which  private 
citizens  do  not  possess,  and  he  is  bound  to 
risks  which  others  are  not  bound  to  run. 
The  undisputed  facts,  moreover,  show  that 
the  use  of  ordinary  care  wonld  have  prevent- 
ed this  accident.  The  plaintiif  was  driving 
at  such  a  speed  aa  would  of  itself  make  it  ini< 


possible  to  prevent  serious  mischief  from  en- 
countering any  defect  in  the  way,  and  t^is 
defect  was  so  obvious  that  it  could  not  possi- 
bly have  escaped  his  notice  if  he  had  kept  his 
eyes  out  on  the  road  he  was  driving  on.  Had 
he  been  driving  at  a  usual  rate,  the  accident 
could  not  have  occurred  without  the  grossest 
negligence,  and  could  not  have  done  much 
mischief.  But  it  would  be  going  beyond  all 
reason  to  hold  that,  if  any  liability  exists  in 
favor  of  a  member  of  the  fire  department  at 
all,  the  statutory  liability  which  is  created 
for  the  benefit  of  careful  travelera  can  be 
made  to  reach  cases  where  the  f  urioua  driv- 
ing is  in  itself  a  source  of  danger  on  any 
highway,  and  would  render  any  accident  like- 
ly to  bring  about  serious  results.  The  judg- 
ment should  be  reversed,  with  costs  of  both 
courts,  and,  aa  pbuntiflrs  own  showing  is 
against  his  recovery,  no  new  trial  sbouU  be 
granted. 

Shebvood,  0.  J.,  concurred  with  Gaub- 
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Belles  «.  Bubb  et  aU 

{Supreme  Court  of  Michigan.  July  11,  1889.) 

Blbotions  and  Votbrs  —  Woman  Stjtwjuqm  — 
School  Offiobbs— ComtiTDTioNAL  Law. 
Local  Acts  BOob.  1883,  No.  B49,  which  amends  the 
act  Qtider  which  the  Onion  school-dtstriot  of  the 
city  of  Ellnt  was  organized,  after  providing  for 
school-dlBtriot  electioos,  euaots  that  "the  q.uiilia- 
cations  of  voters  at  such  elections  *  *  «  shall 
be  such  as  are  or  may  hereafter  be  prescribed  by 
the  general  school  laws.  **  How.  St  Mloh.  {  6049, 
which  preieribes  thequaltflcationsof  voters  under 
the  general  aobool  laws,  provides  that  "every  per- 
son of  the^ge  of  twenty-one  years,  who  has  prop- 
erty ItablAo  assessment  for  sohool  taxes  in  anv 
school-district,  and  who  has  resided  therein  three 
months  next  preceding  any  school  meeting  held  la 
said  district,  *  •  •  shall  be  a  qualified  voter  in 
said  meeting  upon  all  questions;  and  all  other 
persons  Who  are  twenty-one  years  of  age  and  are 
the  parents  or  Legal  guardians  of  any  children  In- 
cluded in  the  sohool  oensns  of  the  district,  and  who 
have  for  three  months,  as  afores^d,  been  resi- 
dents in  said  district,  *  •  *  shall  be  entitled 
to  vote  on  all  questions  arising  in  said  district 
which  do  not  directly  involve  the  raising  of  monmr 
by  tax. "  Held,  that  the  mother  of  a  child  inc^ndea 
in  the  school  censuB  in  the  district,  who  had  re- 
sided therein  more  than  three  months,  and  was 
more  than  91  years  of  age,  was  enUtled  to  vote  at 
a  sohool  meeting  for  school  trustees,  though  the 
constitution  of  Michigan  limits  the  right  of  suf- 
frage to  males,  as  the  constitutional  qualifications 
do  not  apply  to  offloers  for  which  the  legislature 
has  the  ngbt  to  provide,  among  which  are  sohooi 
trustees.  Camfbbll,  J.,  dissenting.^ 

Error  to  circuit  court,  Qeneme  county; 
WiLLiAU  Nkwton,  Judge. 

Action  by  Eva  B.  Belles  against  William 
A.  Burr,  Salmon  I.  Bt-echer.  and  John  Al- 
goe.  A  verdict  was  directed  for  plaintiff 
and  defendants  bring  error. 
.  John  J.  Carton,  for  appellanta.  Gftorga 
H.  Durand,  for  appellee. 

Ghahflin.  J.  This  action  was  brought 
against  the  defendants  aa  inspectors  oi  elec- 

^For  decisions  on  the  question  of  woman  sot- 
frage,  see  BlAomer  v.  Todd,  (W.  T.)  19  Pao.  Rep. 
135,  and  note. 
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tion  of  the  Tliird  ward  of  the  city  of  Flint 
to  recover  datnngeB  fur  refusing  to  receive 
plaintiff's  vote  for  the  office  of  trustees  of  the 
Union  school-district  of  the  city  of  Flint. 
The  agreed  statement  of  fncts  is  as  follows: 
"Tlie  plaintiff  is  a  married  woman  residing 
in  the  Third  ward  of  the  city  of  Flint,  Gen- 
esee county,  Hich.,  and  has  resided  there 
oontinuonsly  for  three  years  last  past,  and  so 
resided  there  on  the  first  Monday  of  April. 
A.  D.  1888.  and  is  thirty-one  years  of  age. 
That  she  then  was  the  owner  of  and  had 
property  liable  for  assessment  for  school 
taxeto  in  said  Third  ward  of  said  city  of  Flint. 
That  she  is  the  mother  of  Jennie  Belies,  a 
child  seven  and  one-half  years  of  age,  who 
Tssides  with  her.  and  did  on  said  first  Mon- 
day of  April,  and  had  always,  resided  with 
her  in  aaid  ward,  and  which  child  was  in- 
ciuded  in  the  scliool  census  of  the  school-dis- 
trict composed  of  the  entire  city  of  Flint, 
aforesaid,  and  of  which  said  Third  ward  was 
«  pait.  That  at  the  election  for  city  and 
ward  officers  in  said  city  held  on  said  first 
Monday  of  April,  1888.  said  defendants  acted 
as  and  were  IJie  Inspectors  of  election  In  and 
#or  said  Third  ward.  That  at  said  election 
there  were  to  be  voted  for  and  elected  for  the 
flubdiatrict  composed  of  tbe  Third  and  Fourth 
wards  of  aaid  <dty.  one  acbooi  trustee  for  the 
full  term,  and  one  school  tnutee  to  fill  a  va- 
cancy. That  at  saUl  election  In  said  ward 
said  defendants,  as  Inspeetors  of  election,  had 
prepared  and  had  a  separate  ballot>box  to  re- 
ceive all  ballute  that  might  be  offered  at  such 
election  for  trustees  of  said  subdistrict.  That 
on  aaid  first  Monday  at  April,  at  aaid  eleo* 
tion,  said  plaintiff,  wiio  resided  in  sidd  Tliird 
ward  as  aforesaid,  offered  and  tendered  her 
ballot  to  the  sirid  inspectors  of  election  at 
the  Tothig  precinct  in  said  Third  ward,  for 
one  Bohooi  trustee  for  full  term,  and  one 
trustee  to  fill  vacant^,  to  be  then  and  there 
elected  for  tlia  snbdislrict  composed  of  suid 
Third  and  Fourth  wards  of  said  city  of  Flint. 
Said  ballot  was  a  printed  ticket  containing 
tbe  nanus  and  office  of  candidates  for  said 
full  term  and  vacancy,  and  was  separate 
from  the  ballots  ftv  all  other  city,  ward,  or 
other  offlees.  Haintlff  then  and  thereoflered 
to  be  sworn  as  to  her  qualifleations  as  such 
voter,  and  as  to  her  residence  in  said  Tliird 
ward.  Said  d^endants,  as  such  insppctors 
of  election,  refused  to  swear  aaid  plaintiff  as 
to  her  quatificatlons  as  sudi  voter,  and  re- 
fused to  receive  or  count  her  said  vote.  That 
before  deciding  not  to  swear  said  i^ntifl,  or 
receive  her  vote,  said  inspectors  of  election 
took  advice  of  reputable  le^pol  counselors,  and 
were  advised  by  them  that  women  had  no 
right  to  vote  for  such  trustees,  and  that  said 
d^endants  refused  to  receive  the  vote  of  said 
plaintiff  or  to  swear  her  as  to  her  qmilifica- 
tions  as  a  voter  and  her  residence,  in  good 
taith  relying  on  said  legal  counsel,  and  be- 
lieving it  to  be  correct,  and  believing  that 
women  bad  no  right  to  vote  for  such  scliool 
trusses.  That  the  name  of  said  district  is 
*  Union  School  District  of  the  City  of  Flint,' 


and  is  composed  of  the  entire  city,  and  is  or- 
ganized under.an  act  of  the  legislature  of  the 
state  of  Michigan,  being  act  Ko.  316  of  the 
Local  Acta  of  1877.  as  amended  by  act  No. 
323  of  Local  Acts  of  1879.  and  act  Xo.  349 
uf  the  Local  Acts  of  1885.  At  said  election 
no  question  was  involved  or  to  be  voted  on 
which  directly  involved  the  raising  of  money 
by  tax."  At  the  conclusion  of  the  statement 
of  facts,  which  was  received  as  the  evidence 
in  the  casf>,  tlie  defendants*  counsel  request- 
ed the  court  to  chargeas  follows,  viz.:  "Un- 
der the  evidence  in  this  case  the  plaintiff  Is 
not  entitled  to  recover,  and  your  verdict  must 
be  for  the  defendants."  The  circuit  judge 
refused  to  give  the  request,  and  instructed 
the  Jury  to  find  a  verdict  for  the  plaintiff, 
which  they  did. 

The  law  under  which  tlie  Union  school- 
district  of  the  city  of  Flint  is  organized  Is 
act  No.  S16  of  the  Local  Acts  of  Micliigan  for 
the  year  1877.  as  amended  by  act  No.  i2S, 
Local  Acts  of  1879,  and  act  No.  349,  Local 
Acts  of  1885.  Section  1  of  ttiis  act  provides 
that,  in  addition  to  the  powers  and  privileges 
conferred  by  the  act,  tbe  Union  school-dis- 
trict shall  haveall  the  powers  and  prtvilegee. 
not  inconsistent  therewith,  conferred  upon 
school-districts  by  the  general  laws  of  the 
state.  Foittaer  sections  bearing  upon  the 
question  read  as  follows:  "Sec.  8.  The 
school  board  of  said  Union  school-district 
shall  be  constituted  of  nine  trustees,  three  of 
whom  shall  be  elected  on  the  first  Monday  of 
April  in  each  year,  and  bold  tlieir  offices  for 
the  term  of  three  years  from  tbe  first  Mon- 
day of  May  next  following  their  election, 
and  until  their  saccesaors  shall  have  been 
elected  and  qualified.  The  term  of  offloe  ctf 
the  trustees  of  stid  Union  school-distrlnt 
heretofore  elected  on  the  first  Monday  of 
September,  eighteen  hundred  and  seventy- 
six,  shall  terminate  on  tlie  first  Monday  oi 
May.  eighteen  hundred  and  seventy-nine; 
the  term  of  office  of  the  trustees  elected  oa 
the  second  Monday  of  May,  eighteen  hundred 
and  serenfy-seven,  shall  terminate  on  the 
first  Monday  of  M^y,  eighteen  hundred  and 
eighty;  end  the  term  of  office  of  the  trustees 
elected  on  the  second  Monday  of  May,  eighth 
een  hundred  and  serenty-elght.  shall  ter^ 
minate  on  the  first  Monday  of  May,  eighteen 
hundred  and  eighty-one.  Sec.  4.  For  the 
purpose  of  the  etoetlon  of  trustees  under  Uiis 
act  the  said  Union  soliool-district  shall  be  di- 
vided intothi-eesubdisliicts;  tbe  first  to  con- 
sist of  tlifU  portion  of  aaid  district  lying 
north  of  Flint  river,  the  second  to  consist  <^ 
that  portion  of  said  district  lying  south  of 
Flint  river  and  east  of  Saginaw  street, 
and  the  third  to  consist  of  that  portion  of 
said  district  lying  south  oi  Flint  river  and 
west  of  Saginaw  street:  provided,  that  in 
sidd  third  subdistrict  one  of  said  trustees 
shall  be  and  remain  during  his  term  of  office 
a  residentof  the  Fourth  ward  of  tbe  said  city 
of  Flint.  The  election  of  trustees  shall  be 
by  ballot,  and  each  qualified  voter  may  vote 
in  tbe  ward  in  which  he  resides,  and  not 
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elsewhere,  for  one  person  for  the  office  of 
trustee  from  his  sahdistrlot..  Each  trustee 
BhHil  be  a  qniUiiled  To!«r  and  resident  of  the 
sulMllBtrict  In  which  he  shall  be  elected.  At 
leHst  eight  days  before  the  election  notice 
thereof  shall  be  given  by  the  aeeretary  in 
the  official  paper  of  the  olty,  and.  If  any  va* 
cancy  IS'  to  be  Blled,  like  notice  thereof  shall 
be  given.  The  election  shall  be  held  at  the 
same  time  and  place,  and  conducted  in  the 
same  manner,  and  by,  the  same  officers  in 
each  WHi^,  as  is  provided  by  the  oharter  for 
the  election  of  ward  officers.  The  inapectora 
of  election  in  the  several  wards  of  the  city 
are  hereby  required  to  prepare  a  separate  bfd- 
lot-box  at  each  of  tlie  annual  elections  pro- 
vided for  In  this  act,  to  receive  all  ballots 
that  may  be  offered  at  such  election  for  trus- 
tees ci  said  Union  school-district  from  the 
subdlstriot  in  which  the  ward  maybe,  and 
no  other  officer  shall  be  voted  for  on  such 
hallut.  The  said  inspectors  of  election  shall 
make  the  same  canvass  and  public  statement 
of  votes  given  for  trustee  as  for  ward  offi- 
cers, and  also  a  certldcate  on  the  number  of 
votes  given  for  each  person  for  the  office  of 
trusten.  which  shall  be  immeOiately  filed  In 
the  office  of  the  secretary  of  the  board  of 
trustees;  and  on  the  Wednesday  next  follow- 
ing such  election  the  said  board  shall  meet 
,at  the  office  of  its  secretary,  and  ascertain 
the  person  who  has  received  the  greatest 
nnmber  of  votes  g^ven  for  said  office  in  each 
subdistrict,  and  declare  him  elected  trus- 
tee therefrom  of  said  Union  school*district 
for  the  term  of  three  years  from  the  first 
Monday  of  May  tben  next  ensuing;  and  im- 
mediately after  such  determination  said  sec- 
retary shall  cause  notice  thereof  to  be  given 
to  tile  person  so  elected.  Wlien  a  vacancy 
in  the  office  of  trustee  shall  exist  It  shall  be 
filled  by  election  at  the  same  time,  and  in 
the  same  manner,  as  aforesaid,  for  the  resi- 
due of  the  vacant  term:  provided,  that  the 
voter  shall  express  upon  his  ballot  that  the 
person  voted  for  Is  to  fill  vacancy.  Sec.  5. 
The  qualifications  of  voters  at  such  elections, 
or  at  any  school -disU'ict  meeting,  shall  be 
such  as  are  or  may  hereafter  be  prescribed  by 
the  general  school  taws.  If  any  person  of- 
fering to  vote  at  an  election  or  school-dis- 
trict meeting  shall  tw  challenged  as  unqual- 
ified by  any  legal  voter,  the  presiding  officer 
sttall  declare  to  the  person  challenged  the 
qualifications  of  a  voter;  and  if  such  person 
shall  state  that  he  is  qualified,  and  the  chal- 
lenge shall  not  be  withdrawn,  the  said  pres- 
ident shall  tender  to  htm  the  oath  in  such  cases 
prescribed  in  said  general  law;  and  every 
person  taking  such  oath  shall  thereupon  be 
permitted  to  voto.  If  any  person  so  chal- 
lenged shall  refuse  to  take  such  oath,  his 
vote  shall  be  rejected ;  and  any  person  who 
shall  willfully  take  a  false  oath,  or  make  a 
false  affirmation,  under  the  provisions  of 
this  section,  shall  be  deemed  guilty  of  pei^ 
jury." 

The  qualification  of  voters  under  the  gen- 
eral school  law  is  prescribed  by  section  ^49, 


How.  St.,  and  la  as  follows:  '*Evety  penoa 
of  the  age  of  twenty-one  years,  who  has 
property  liable  to  assessment  for  sclhool  taxes 
in  any  school-district,  and  who  has  rsstded 
therein  three  months  next  preceding  any 
school  meeting  held  In  siUd  district,  or  who 
has  resided  three  months  next  preceding  saofa 
meeting  on  any  territory  belonging  to  such 
district  at  the  time  of  holding  said  meeting, 
shall  be  a  qualified  voter  in  said  meeUng  np- 
on  all  questions;  and  all  other  persona  who 
are  twenty-one  years  of  age,  and  are  the  par- 
ents or  legal  guardisns  of  any  children  In- 
cluded in  tiie  school  oensns  of  the  district, 
and  who  have  for  three  months,  as  aforesaid, 
been  residents  in  said  district,  or  upon  any 
territory  belonging  thereto  at  the  time  of 
holding  any  school  meeting,  shall  be  entitled 
to  voto  on  all  qoestions  arising  in  said  dis- 
trict which  do  not  directly  Involve  the  rais- 
ing of  money  by  tax."  The  oath  prescribed 
by  the  general  school  law  is  found  in  section 
5050,  How.  St.,  and  is  as  follows:  "You  do 
swear  (or  affirm)  that  yon  are  twenty-one 
years  of  age;  that  yon  have  been  for  the  last 
three  mouths  an  actual  resident  of  this 
school-district,  or  residing  upon  territory  now 
attached  to  this  school-district;  and  that  you 
are  the  parent  or  legal  gnardian  of  one  or 
more  children  now  included  in  the  school 
census  of  this  district" 

It  is  insisted  by  counsel  for  defendanto 
"that  under  the  constitution  of  the  state  of 
Michigan  the  pltdntiff  had  not  a  right  to  voto 
as  demanded  by  her;  that  the  constitution 
limits  the  right  to  become  an  elector,  and  to 
being  entitl^  to  vote,  to  male  citizens,  and 
to  male  inhabitants,  and  that  until  the  con- 
stitution is  amended  by  a  voto  of  the  people 
it  Is  not  within  the  power  of  the  legislature 
to  make  women  electors  and  entitled  to  voto, 
even  for  school  trustee."  The  constitutional 
provision  referred  to  reads  as  follows:  "In 
all  elections  every  male  citizen,  every  male 
inhabitant,  residing  in  this  state  on  the  24th 
day  of  June,  one  thousand  eight  hundred 
and  thirty-tlve;  every  male  Inhabitant  resid- 
ing in  the  state  on  the  first  day  of  Jannary, 
one  thousand  eight  hundred  and  fifty,  who 
has  declared  lils  intention  to  become  a  citizen 
of  the  United  States  pursuant  to  the  lawa 
thereof,  six  months  preceding  an  election,  or 
who  has  resided  in  the  state  two  years  and 
six  months,  and  declared  his  intention  as 
aforesaid;  and  every  civilized  mule  inhabit- 
ant of  Indian  descent,  a  native  of  the  United  - 
States,  and  not  a  mem>>er  of  any  tribe, — shall 
be  an  elector,  and  entitled  to  vote;  hut  no 
citizen  or  inhabitant  shall  be  an  elector  or 
entitled  to  vote  at  any  election  unless  he 
shall  he  above  the  age  of  twenty-one  years, 
and  has  resided  in  this  state  three  months, 
and  in  the  township  or  ward  in  which  he  of- 
fers to  vote  ten  days,  next  preceding  such 
election."  Article  7,  g  1.  The  constitution 
under  which  we  are  now  living,  adopted  in 
1850,  has  a  separate  article,  as  did  also  the 
previous  constitution,  entitled:  "Article  IS. 
Education."   Sections  4  and  5of  this  article 
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refkd  as  follows:  "Sec.  4.  The  l^slatnre 
shall,  within  Bve  years  from  the  adoption  of 
this  coDstitation,  provide  for  and  establish  a 
syBtern  of  primary  schools,  whereby  a  school 
shall  be  kept,  without  charge  for  tuition,  at 
least  three  months  in  each  year',  in  every 
school-district  in  this  state;  and  alt  instruc- 
tion in  said  school  shall  be  conducted  in  the 
English  language.  Sec  5.  A  school  shall  be 
maintained  in  each  school-district  at  least 
three  months  in  each  year.  Any  school-dis- 
trict neglecting  to  maintain  such  school  shall 
be  deprived  for  the  ensuing  year  of  its  pro- 
portion of  the  income  of  the  primary  school 
fond,  and  of  all  funds  arising  from  taxes  for 
the  support  of  schools." 

A  brief  recapitulation  of  the  provisions  of 
the  constitution  of  1835  and  the  l^slation 
thereunder  seems  proper  in  order  to  arrive 
at  the  proper  construction  to  be  j;iven  to  the 
provisions  of  the  constitution  and  legislation 
invoked  by  the  defendants  in  justification  of 
their  action.  The  right  of  sufFr^e  was  con- 
ferred by  article  2,  §  1,  of  the  constitution  u  n- 
der  which  Michigan  was  admitted  as  a  state 
into  the  Union,  which  section  reads  as  fol- 
lows :  "In  all  elections  every  white  male  citi- 
zen above  the  age  of  twenty-one  years,  hav- 
ing resided  in  the  state  six  months  next  pre- 
ceding any  election,  shall  be  entitled  to  vote 
at  socb  election;  and  every  white  male  in- 
habitant of  the  age  aforesaid,  who  may  be  a 
resident  of  this  state  at  the  tidio  of  the  sign- 
ing of  this  constitution,  shall  have  the  right 
of  voting  as  aforesaid."  Artlde  10,  8  8,  pro- 
vided as  follows:  "The  legislature  snail  pro- 
vide fora  system  of  common  schools  by  which 
a  school  shall  be  kept  np  and  supported  in 
each  school^listrict  at  least  three  months  in 
every  year;  and  anysdiool-^listrict  neglecting 
to  ke^  up  and  support  snob  a  school  may  Ira 
deprived  of  its  equal  propwtionof  the  Interest 
of  thepoblie  fund. **  In  the  Berised  Statutes 
ct  1838  a  system  of  primary  scbools  was  es- 
tabUsbed,  wliieh  jnovided  for  the  formation 
of  scbool-dlstrlctB.  By  section  4,  c  8.  tit. 
11,  it  was  enacted  that  "the  qualified  voters, 
when  assembled  pursuant  of  such  previous 
noticef  and  also  at  such  annual  meeting, 
shall  choose  a  moderator,  director,  and  assess- 
or;" and  section  5  prescribes  the  qualifica- 
tion of  a  voter  at  snob  district  meetings  as 
fbllows:  "Beo.  6.  Every  white  male  inhabit- 
uit  <^  the  i^;e  of  twenty-one  years*  residing 
In  BDoh  district.  Ihtble  to  pay  a  school  tax, 
sbiUl  be  entitled  to  vote  at  any  dMrlet  meet* 
Ing."  The  Bevlsion  of  1846  retained  the 
same  provision  for  the  election  of  moderator, 
directs,  and  assessor,  bat  the  quallftf^lon 
of  voter  was  changed  so  as  to  read  as  follows: 
"Sec.  16.  Every  white  male  InhaUtant  of 
the  age  of  twenty-one  years,  residing  in  the 
disfaiet,  and  liable  to  pay  a  sohool-diatrict 
tax  theiBtn,  shall  be  entitled  to  vote  at  any 
dlstiirt  meeting;  and  all  persons  who  are 
cntttled  the  laws  of  this  state  to  vote  at 
township  and  county  deetions,  and  resid- 
ing In  said  district,  shall  be  entiUed  to  vote 
on  all  questions  arising  In  said  disMct  ex- 


cepting when  the  raising  of  mon^  by  tax  is 
in  question;  and  all  such  persons  shall  be 
eligible  to  any  office  in  such  school-district." 
By  section  6  of  act  Ko.  105  of  the  Session 
Laws  of  1847  the  above  section  was  amended 
by  striking  out  all  after  the  word  "meeting," 
so  that  the  qualification  of  voters  was  left  as 
it  was  in  the  Revision  of  18SS.  The  law  so 
remained  until  1855,  when  the  legislature 
passed  act  Ko.  32,  entitled  "An  act  to  extend 
certain  rights  and  privileges  to  persona  who 
are  tax-payers,  but  not  qualified  voters,  in 
school-d^tricts,"  section  1  of  which  reads  as 
follows:  "That  the  words  •  qualified  voters,* 
as  nsed  in  chapter  58  of  the  Revised  Statutes 
of  1846,  entitled.  'Of  Primary  Schools,*  ex- 
cept in  the  fifth  section  thereof,  shall  be  taken 
and  construed  to  mean  and  include  all  taxable 
persons  residing  in  the  district  of  the  age  of 
21  years,  and  who  have  resided  therein  for 
the  period  of  three  months  next  preceding 
the  time  of  voting."  The  excepted  section 
relates  to  the  election  of  moderator,  director, 
and  assessor.  Section  1  of  the  act  ot  1855 
was  amended  by  act  No.  110  of  the  Session 
Laws  of  1867.  and  made  to  read  as  follows: 
"Section  1.  Every  person  ot  the  age  of  21 
years,  who  baa  property  liable  to  assessment 
for  school  taxes  In  any  sohootdistrict,  and 
has  been  a  resident  therdn  three  months  pro^ 
ceding  any  distriiA  meeting,  shall  be  a  quali- 
fied voter  in  said  meeting;  and  all  persons 
who  are  entitled  by  the  laws  of  this  state  to 
vote  at  township  and  county  elections,  and 
residing  in  said  district,  shall  be  entitled  to 
vote  on  all  questions  arising  in  said  district, 
when  the  raising  of  money  by  tax  is  not  in 
qoestlon;  and  all  such  persons  shall  be  eligi- 
ble to  o£Bce  In  spch  achoiMistrict. "  Section 
2  of  this  act  repeals  section  16  of  the  primary 
school  law.  above  quoted.  The  primary 
schod.  law  underwent  a  thorough  revision  in 
1881.  and  the  qualification  of  voters  was  de- 
fined by  section  504Q,  How.  1^..  as  above 
quoted. 

It  requires  but  a  curaory  review  of  the 
above  r6$mn4  to  show  that  the  qualifications 
of  voters  for  sohool  officers,  or  upon  questions 
arising  at  school  me^ngs,  luive  never  been 
identical  with  those  of  electors,  as  defined  in 
the  constitution.  The  legislature  has  some- 
times restricted,  and  at  others  extended*  tl>e 
qualiflcations  of  voters  from  those  prescribed 
in  that  Instrument.  In  the  first  years  of 
statehood  theqaalified  voters  in  school-dis- 
tricts were  confined  to  white  male  residents 
who  were  tax-payers.  This  was  varied  from 
time  to  time  by  extending  It  to  residents  who 
were  not  tax-payers,  but  who  had  the  quali- 
fications of  voters,  under  the  constitution, 
upon  all  subjects  except  the  election  of  school- 
district  officers  and  a  raising  of  money  by  lax. 
Until  1867  no  one  could  vote  for  schooMls- 
trid;  officers  except  white  male  residents  of 
the  district,  liable  to  pay  a  school-district  tax. 
The  change  effected  by  the  act  of  1867  was 
to  divide  the  voters  into  t  wo  classes,  and  to  do 
away  with  the  "white  male"  qualification,  al- 
^lowlng  every  person  who  had  been  a  resident 
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•of  the  district  three  months',  who  had  prop- 
erty liable  to  nsBesament  tn  the  district  for 
school  taxes,  to  vote  on  all  questions;  and 
■another  ol&ss  who,  not  having  property  lia- 
ble to  be  assessed,  but  who  resided  in  the  di»- 
trict,  and  were  possessed  of  the  quallfioatlons 
•of  voters  at  town  and  count/  elections,  to 
▼ote  on  all  questions  not  InvolTlng  the  tals- 
Ing  of  money  hy  tax.  This  secnnd  class  most 
be  "  white  male"  persons,  as  no  others  ooald 
vote  at  town  and  county  Sections.  The  word 
"white"  was  not  dropped  ftom  the  qualiflca- 
4ion  of  electors  In  the  constitution  until  the 
mmeudment  to  that  effect  was  ratified  by  a 
vote  of  the  people  in  1870.  The  act  of  1881. 
under  which  the  plaintlfl  claims  the  right  to 
vote,  also  confers  the  right  upon  two  classes, 
— ^the  firat  upon  resident  taxable  pro^wrty 
■owners  in  the  district  upon  all  queseions; 
and,  teeondt  upon  all  other  persons*  residents 
■of  the  district  thrm  months  or  more,  who  are 
21,  who  are  the  parents  or  legal  guardians 
■of  children  who  are  included  in  we  school 
census  of  the  district,  on  all  questions  except 
the  question  of  the  raising  of  mooey  by  tax. 
It  follows  that  persons  may  reside  In  the 
school-district  who  possess  the  qualtflcations 
of  electors  andtx  the  constitution,  who  are 
not  qualified  to  vote  at  school-district  meet- 
ings for  the  reason  that  they  do  not  own 
property  liable  to  assessment  tor  school  taxes. 

viewing  the  question  historically,  it  is  ap> 
parent  that  for  50  years  it  has  never  been 
considered  that  the  qualifications  of  voters  at 
achool-district  meetings  must  be  Identical 
with  those  prescribed  in  the  oonstltation  as 
■qaalifications  of  electors  entitled  to  vote  un- 
der that  instrument.  The  authority  granted 
by  the  constitution  to  the  legislature  to  es- 
tablish a  common  or  primary  school  system 
•carried  with  it  the  authority  to  prescribe 
what  officers  should  be  chosen  to  conduct  the 
affairs  of  the  school-dlati-icts;  to  deQne  their 
powers  and  duties,  their  term  of  office,  and 
how  and  by  whom  they  should  be  chosen. 
School-districts  are  regarded  ns  municipal 
•corporations.  School-Dist.  v.  Gage,  89  Mich . 
484;  Seeley  v.  Board,  Id.  486.  Assuch  tbey 
preceded  the  constitution,  (Stuart  v.  School- 
Dist.,  80  Mich.  69.)  HntVwere  recognized  by 
that  instrument,  (Connt.  183.5,  art.  10.  §  3; 
Const.  1850,  art.  13.  %  5.)  But  no  officer  of 
the  school-district  Is  mentioned  or  recognized 
kij  that  instrument.  The  reason  ia  that  the 
whole  primary  school  system  was  contlded  to 
the  legislature,  and  it  cannot  be  said  that  tlie 
officen  of  school-disUicts.  chosen  pursuant 
to  the  system  adopted  by  the  legislature,  are 
constitutional  officers.  The  constitution  pro- 
vided for  no  municipal  subdivisions  smaller 
than  towns,  except  cities  and  viilages,  and  it 
authorized  the  legislatu  re  to  incorporate  these. 
Const.  1850.  art.  15,  g  13.  While  it  must  be 
conceded  that  no  person  can  vote  for  the  elec- 
tion of  any  officer  mentioned  in  the  constitu- 
tion unless  he  possesses  the  qualifications  of 
an  elector  prescribed  by  that  instrument,  it 
does  not  follow  that  none  but  such  electors 
can  vote  for  officers  which  the  legislature  has 


the  right  to  provide  for,  to  carry  out  the  ed- 
ucational purpose  declared  in  that  instm- 
ment.  With  the  policy  of  the  legislature  In 
conferring  the  right  to  vote  upon  the  parent 
or  legal  guardian  of  children  embraoed  in  the 
school  censos  we  have  nothing  to  do.  Nor 
is  It  any  ol^ectira  that  each  parent  ot  a  sin- 
gle child  so  included  in  the  eehool  census  has 
the  right  to  vote  for  school  officen.  The 
statute  oonfers  a  right  upon  ptnaons  in  all 
cases  where  the  queatioa  is  not  tlte  rais- 
ing of  mon^  by  tax»and  each  parent  has  the 
same  right  to  vote.  There  vnis  no  difiloultj 
la  exerdsii^  the  right  under  the  statute  in 
this  case.  None  but  Bchool-district  officers 
were  inoloded  in  the  same  hallot;  and  the 
law  provided  that  separate  boxes  riiould  be 
kept  for  the  reception  of  these  bullots,  so 
t^tthe  difflcnUy  met  in  the  ease  of  Brown 
V.  FhilUps.  86  N.  W.  Bep.  242.  (decided  by 
the  Wisconsin  supren»  court.  January  81, 
1888.)  was  av<dded  in  this  case.  The  judg- 
ment of  the  circuit  court  is  affirmed. 

Shebwood.  G.  Jm  concurred  with  Ohajip- 
LiH,  J.  Lone.  Jm  did  not  sit. 

MoBSK.  J.,  (coneurrtnff.)  The  general 
school  laws  of  this  state,  which  govern  the 
qualifications  of  voters  in  the  Union  schoid- 
district  of  the  city  of  Flint,  provide  that  per- 
sons may  vote  at  sohocd  meetings  who  are  not 
electors  under  the  constitution  of  this  state. 
Every  person  of  the  age  of  21  years,  who  has 
property  liable  to  assessment  for  school  taxes 
In  any  school-district,  and  has  been  a  resi- 
dent of  the  district  for  three  months  before 
the  election,  is  a  qualified  voter  on  all  ques- 
tions. This  includes  women  and  aiieus.  Ail 
other  persons.  21  years  of  age,  and  who  are 
parents  or  le^  guardians  of  any  children  in- 
cluded in  the  school  census  of  the  distriot. 
and  residents  for  three  months  before  Uie 
election,  are  entitled  to  vote  on  all  qnestioiis 
which  do  not  directly  Involve  the  raising  of 
money  by  tax.  The  injustice  of  this  law,  and 
the  opportunity  given  by  It  to  fraud  in  school 
elections,  have  long  tjeen  open  to  my  obser- 
vation, and  I  am  not  disposed  to  uphold  it. 
unless  it  is  clearly  my  duty,  under  the  con- 
stitution and  laws  of  this  state,  to  do  sa  No 
doubt  its  object  was  a  good  one,  but  its  work- 
ings have  not  been  promotive  of  its  apparent 
and  probable  purpose.  It  Is  intended,  with- 
out doubts  by  this  statute  to  give  those  equal- 
ly interested  in  education  by  reason  of  being 
tax-payers  and  the  parants  and  guardians  of 
children  an  equal  vouse  in  the  control  of  the 
public  and  common  schools.  But  it  works 
unequally.  For  instance,  a  man  owning 
tliousands  of  dollars  of  taxable  property  ia  a 
school -district,  and  a  widower  with  twelve 
children,  has  but  one  vote  in  the  election  of 
trustees,  w^ho  are  to  manage  and  control  the 
schools  and  the  moneys  raised  for  scliool  pur- 
poses, while  a  man  aud  his  wife  who  have 
but  one  child,  and  not  a  dollar  of  property, 
cast  two  votes  upon  this  and  upon  all  other 
questions  where  the  raising  of  money  is  not 
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directly  Involyed.  And  these  two  persons, 
parents  of  but  one  child,  may  be  aliens  with 
no  interests  in  tlie  welfare  of  the  country 
save  the  education  of  their  child.  And  if 
t^ey  have  no  interest  in  the  child's  education, 
and  they  only  send  it  to  school  because  the 
compulsory  education  laws  compel  them  to 
do  so,  they  nevertheless  enjoy  the  privilege 
of  casting  two  votes  upon  every  vital  ques- 
tion pertaining  to  the  schools,  except  as  to 
tlie  voting  of  a  direct  money  tax.  They  may 
bate  our  government,  as  the  anarchists  hate 
all  government,  yet.  if  they  have  one  child, 
tn  school  matters  they  cast  two  votes  to  the 
one  that  is  given  the  American  citizen  who 
has  property,  and  whose  cliildren  have  un- 
fortunately lost  their  mother.  And  by  the 
clause  of  tbe  law  providing  that  any  person 
who  has  **  property  liable  to  assessment  for 
school  taxes  In  any  district"  may  vote  on  all 
qoestions.  men  and  women  who  are  not  oiti- 
lens,  and  haveneverdeelared  their  intentions 
to  become  such,  and  whose  names  never  ap- 
pear on  the  tax-rolls,  are  In  the  habit  ot  voting 
onqaeationedatschoolmeetings.  Iftheyown 
a  watch,  or  ring,  or  any  other  personal  adorn- 
ment of  value,  they  are  considered  to  have 
"property  Hable  to  MseBament,"  and  these 
things  are  sometimes tEansferred for  tbe  time 
being  to  make  voters.  The  result  is  and  has 
been  that,  especially  In  cities,  the  property 
owners  and  tlie  majority  of  the  parents  of 
children  are  outvoted  and  controlled  In  school 
meetings  and  school  elections  by  aliens  and 
transients,  who  have  no  Interest  in  the  cause 
of  education  or  In  the  government  of  the 
community  where  tbe  selwols  are  situated. 
Tbe  opportunities  for  fraud  are  not  always 
n^lectod.  'i.  he  burdens  of  taxation,  as  far  as 
Bcbotil  taxes  are  concerned,  are  therefore  chief- 
ly borne  by  those  who  have  but  little  or  no 
voice  in  the  laying  of  such  taxes,  or  in  the  dis- 
bursement of  the  moneys  gathered  by  such 
taxation.  Such  acondition  of  the  law  will  in- 
evitably lend,  If  it  has  not  already  done  so,  to 
the  formation  of  rings,  aud  combinationa  of 
men  who  will  attempt  to»  and  in  some  cases 
will,  control  the  scbools  and  the  school  mon- 
qrs  for  their  own  personal  ends  and  profit. 

The  constitution  of  this  state  limiU  the 
right  of  suffrage  to  certain  male  citizens  and 
inhabitants.  The  male  citizen  must  be  over 
the  age  of  21  years,  and  have  resided  in  the 
state  3  months,  and  in  the  township  or  ward 
10  days,  before  he  can  vote;  and  the  male 
Inhabitant  must  have  the  same  qualifications, 
and,  in  addition  thereto,  must  have  resided 
in  the  state  2  years  and  6  months,  and  de- 
clared his  intention  to  become  a  citizen  of 
the  United  Stiites  6  months  before  the  elec* 
tion.  Article  7,  §  1.  It  remains  to  be  seen 
whether  there  is  any  good  reason  why  this 
riglit  of  suffrage  should  be  extended  in  school 
matters,  and  whether  tbe  legislature  has  any 
power  to  so  extend  It.  I  can  see  no  reason 
why  a  person  should  vote  in  school  elections 
that  does  not  apply  to  the  general  elections  as 
well.  Attemj^  have  been  made  at  various 
times  to  submit  a  pn^itioa  to  the  people  to 


extend  tbe  right  of  suffrage  to  women,  but 
the  legislature  has  not  seen  fit  to  do  so  but 
once,  when  it  was  overwlielmingly  defeated 
at  the  polls;  the  vote  in  its  favor  being  40,- 
077,  and  against  135,957.  This  was  in  1874. 
There  has  never  been  as  yet  any  attempt  to 
give  the  general  riglit  of  suffrage  to  aliens. 
It  is  admitted  by  the  counsel  for  plaintiff 
that  none  but  an  elector  under  the  constitu- 
tion can  vote  for  any  officer  named  in  that 
Instrument,  hut  it  is  contended  that  the  pub> 
lie  school  system,  and  its  management,  aud 
ttie  choosing  of  the  officers  to  control  it,  was 
by  the  constitution  itself  taken  out  from  un- 
der the  constitution,  and  placed  entirely  in 
the  hands  of  the  legislature.  Tlie  provisions 
in  relation  to  "education,"  and  upon  which 
this  argument  is  based,  are  set  forth  in  the 
opinion  of  Mr.  Justice  Ghahplin  in  this 
case,  as  are  also  the  provisions  of  the  consti- 
tution of  1885.  He  also  recites  the  qualifi- 
cations of  voters  at  acluwl  meetings  under 
the  liiwB  of  18S8  and  in  the  Bevlsion  of 
1846.  It  will  be  seen  tliat  the  oonstltuUon 
of  1835  provided  that  the  legislature  should 
establish  a  system  of  common  schools.  Un- 
der such  provisions  the  legislature  of  1838 
confined  the  right  of  suffrage  at  school  meet- 
ings to  those  residing  in  the  district,  and  who 
were  liable  to  pay  a  schoid  tax,  but  made  no 
distinction  between  aliens  uid  citizens,  if 
they  were  males.  In  1846  the  right  to  vote 
at  such  meetings  was  further  enlarged,  so 
that  male  citizens,  electors  under  the  consti- 
tution, might  vote  upon  all  matters,  except 
where  the  raising  of  money  by  tax  was  in 
question.  In  1847  this  extension  was  stricken 
out.  The  law  thereafter  remained  as  in 
1838,  until  1855,  and  was  in  force  at  the 
time  the  pr^nt  constitution  was  adopted,  in 
1850.  Therefore  for  12  years  before  1850 
the  electors  at  school  meetings  had  possessed 
different  qualifications  than  those  m  electors 
under  the  constitution  of  18S5,  and  from  the 
beginning  of  our  school  system.  This  must 
have  been  known  to  the  framers  of  our  pres- 
ent constitntion,  and  they  must  have  acted  In 
reference  to  It  when  they  ordained  article  18, 
4.  of  the  constitution  of  1850.  In  1855  the 
w  was  again  amended,  so  that  the  "quali- 
fied voters"  mentioned  in  the  Be  vised  Stat- 
utes of  1846  were  defined  to  be  "all  taxable 
persons  residing  in  the  district,  of  the  age  of 
21  years,  and  who  have  resided  therein  for 
the  period  of  tliree  montlis  next  preceding 
the  Ume  of  voting."  In  1867  the  act  of  1855 
was  amended,  and  it  was  provided  that 
"every  person  of  tlie  age  of  21  years,  who 
has  property  liable  to  assessment  for  school 
taxes, "  etc,  should  be  qualified  voters  at  such 
meetings.  This  was  evidently  meant  to,  and 
does,  iucliidewomen.  Under  the  revision  of 
the  school  laws  in  1881  we  have  the  present 
law.  How.  St.  §  5049.  Women  have  voted 
at  school  meetings,  more  or  less,  throughout 
tbe  state,  since  1867. 

In  view  of  this  history  of  the  qualifications 
of  voters  at  school  itaeetlngs  since  the  Brat  for- 
mation and  development  of  our  common- 
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school  system  In  this  state,  I  am  constrained 
to  concur  with  Mr.  Justice  Chahplin  in  the 
opinion  that  the  qualifications  of  an  elector 
at  school  meetings  hare  never  been  identical 
with  those  of  an  elector  under  the  constitu- 
tion. And,  In  view  of  this  fact.  It  must  have 
been  the  intention  of  the  fraraers  of  the  con- 
stitution of  iy50,  when  they  provided  that 
the  legislature  should  establish  a  school  sys- 
tem, following  the  constitution  of  1885  in  that 
r^Rpect,  that  under  such  provision  the  legis- 
lature should  have  fujl  power  to  fix  and  de- 
termine the  qualifications  of  voters  under such 
system,  and  this  without  regard  to  the  qual- 
ifications prescribed  by  the  constitution  for 
electors  at  other  elections.  To  hold  other- 
wise, it  seems  to  me,  would  be  to  ignore  the 
fact  that  tlie  memtrans  of  the  constitutional 
convention  of  1850  were  men  of  intelligence 
and  practical  common  sense,  and  must  have 
known  what  the  practice  of  the  legislature 
had  been,  under  the  constitution  of  1835,  and 
what  it  would  naturally  be,  following  prec- 
edents, under  the  present  constitution,  un- 
less they  Inserted  therein  some  prohibition 
against  enlarging  the  rlghtof  sufFrage,  or  pre- 
scribed what  the  quallScations  of  voters 
should  be  at  school-district  meetings.  This 
they  did  not  do,  and  the  inference  is  plain  to 
me,  and  the  conclusion  to  my  mind  irresisti- 
ble, that  the  convention  of  1850  meant  to  con- 
fer upon  the  legislature  the  same  power  that 
they  had  exercised  in  this  respect  under  the 
constitution  of  1835,  and  that  they  did  do  so 
by  article  13,  §  4.  And,  although  believing  the 
law  as  it  now  stands  to  he  unjust  and  unequal 
in  its  provisions,  and  of  detriment  to  the  cause 
of  education,  it  is  not  within  my. province 
here  to  remedy  it.  If  it  is  constitutional,  as 
I  am  obliged  by  the  force  of  inexorable  logic 
to  think  it  is,  the  legislature  only  can  gi  ve  re- 
lief against  it.  The  courts  have  no  concern 
with  its  wisdom  or  its  results,  save  to  point 
out,  perhaps,  as  I  have  endeavored  to  do,  some 
of  its  defects,  and  unjust  discriminations.  I 
cannot  find  in  the  present  case  that  the  trus- 
tees of  the  Union  sohool-dlstrlot  of  Flint  are 
made  school  inspectors  in  the  sense  that  they 
are  made  in  the  constitution.  It  tliey  were  I 
should  bold  that  Mrs.  Belles  was  not  entitled 
to  vote  for  them.  The  constitution  names  a 
school  inspector  as  a  township  oiScer,  whose 
duties  and  powers  shall  he  praoribed  by  law. 
Article  11,  g  1.  Such  offlcer  would  necessa- 
rily have  his  powers  and  duties  defined  by  the 
legislature  In  reference  to  his  being  a  town- 
ship officer;  and  few,  If  any.  of  the  duties  now 
performed  by  township  school  Inspectors  are 
conferred  upon  the  trustees  of  the  public 
schools  of  Flint.  lam  thereforeof  the  opin- 
ion that  the  vote  of  the  plaintiff  should  have 
been  received  by  the  def  endan  ts,  and  the  j  udg- 
ment  (tf  the  lower  court  In  this  case  affirmed. 

Campbell.  J.,  (<{£Ment<njr*)  HaintlfFsued 
defeudanta,  who  were  election  inspectors  for 
the  Third  ward  in  the  ct(y  of  Flint,  for  re- 
jecting her  vote  for  school  trustees.  The  elec- 
tion was  the  general  city  election  for  munic- 


ipal and  school  officers,  l^eld  on  the  first  Mon- 
day of  April,  1888.  The  ballots  for  school 
trustees  are  put  in  a  separate  ballot-box,  and 
she  only  oCFered  to  vote  for  those  officials  and 
for  no  others.  She  claimed  the  right  to  cast 
such  a  vote,  as  a  resident  for  the  legal  period, 
being  over  21  years  of  age,  having  property 
liable  to  assessment  for  school  taxes  in  the 
district,  and  having  a  child  included  In  the 
school  assessment  list.  She  ofFered  to  qualify, 
but  was  refused.  The  court  below  sustained 
her  action,  and  gave  Judgment  in  her  favor, 
which  defendants  bring  before  us  on  excep- 
tions and  writ  of  error. 

The  city  of  Flint,  like  most  cities,  has  its 
own  special  school  system,  and  is  nominally 
a  single  district,  divided  by  law  into  three  sub* 
districts  for  election  purposes  only.  Its  af- 
faira  are  governed  by  nine  trustees,  of  whom 
there  are  elected  yearly  one  in  each  subdta- 
trict.  The  third  district  includes  the  Third 
and  Fourth  wards,  and  one  trustee  is  required 
to  be  a  resident  of  the  Fourth  ward.  Each 
voter  is  required  to  vote  in  his  own  ward  for 
a  trustee  of  his  subdistrict.  The  election  Is 
governed  in  all  respects  in  the  same  way  as 
for  other  city  officers,  except  that  a  separate 
ballot-box  and  separate  ballot  must  be  used 
for  trustees.  The  trustees  elect  yearly  from 
their  owu  number  a  president,  secretary,  and 
treasurer,  who,  except  as  otherwise  declared, 
have  the  respective  powers  of  moderator,  di- 
rector, and  assessor  of  school-districts.  The 
act  leaves  it  in  doubt  whether  the  trustees 
or  any  of  the  officers  elected  by  them  are 
made  school  inspectors  of  the  district  with 
the  powers  and  duties  of  inspectors,  and  with 
the  further  powers,  as  to  teachers,  possessed 
by  superintendents  of  schools.  The  powers 
expressly  given  to  the  whole  board  cover 
most  of  the  powers  of  inspectors.  The  trus- 
tees are  empowered  to  fill  all  vacancies  in 
their  own  number.  Tliey  are  also  author^ 
ized  to  appoint  a  city  superintendent  to  de- 
termine the  number  of  schools  and  the  time 
for  the  annual  commencement  of  the  schools, 
to  hire  all  necessary  teacliei-sand  fix  their  com- 
pensation, to  classify  and  grade  the  schools, 
and  fix  times  of  admission,  and  assign  the 
scholars  to  schools  and  departments,  to  fix 
courses  and  adopt  books,  to  maintain  a  high 
school,  to  make  all  rules  and  by-lnws,  to  fix 
and  collect  tuition  fees  of  non-residents,  to 
locate  and  change  school  sites,  to  determine, 
up  to  2  per  cent.,  the  amounts  to  be  raised  tor 
ordinary  and  incidental  expenses  in  addition 
to  the  other  school  funds,  and  some  other  less 
important  functions.  A  school  meeting  Is  to 
be  held  annually,  and  also  special  meetings 
may  becalledforspecificpurposes.  Tbestat- 
ute  makes  the  annual  school  year  begin  July 
1st,  and  the  fiscal  year  close  March  15th.  The 
only  things  required  to  be  done  at  this  meet- 
ing an  the  determination  whetherthe  schools 
shall  be  taught  by  male  or  female  teachers  or 
both,  and  the  time  schools  shall  be  taught, 
which  must  be  not  less  than  nine  months.  The 
trustees  may  determine  these  matters,  if  not 
Axed  at  the  annual  meeting.  Upon  notice, 
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and  not  othflrwlse,  tlia  voters  at  the  meeting 
may  vote  to  raise  by  tax  monaye  to  buy  lots 
and  bnild  and  fnrnlBh  school-houses,  and  may 
authorize  bonds  for  that  purpose,  to  pay  mon- 
«y  borrowed  therefor,  or  to  take  ap  old  bonds. 
This  power  ci  providing  for  lots  and  school- 
houses  and  of  obtaining  loans  is  apparently 
the  only  power  which  cannot  be  exercised  by 
the  trosteea. 

Section  5,  which  is  one  of  the  few  sections 
which  has  not  been  changed  since  1877.  is  as 
ffdlows:  "The  qaalifleations  of  voters  at  such 
elections,  or  at  any  school-district  meeting, 
shall  be  such  as  are,  or  may  hereafter  be, 
prescribed  bythegeneralschoollaws."  (The. 
nmainder  relates  to  cliatlenging  voters,  and 
swearing  in  voters,  and  refers  to  the  genernl 
laws.)  in  order  to  understand  some  rather 
blind  provisions,  it  is  necrasary  to  notice 
how  the  statute  now  in  force  obtained  Its 
present  shape.  Prior  to  1877  the  statutes  re- 
ferring to  this  district  made  one  Union 
scbooi-<li&trict,  with  trustees,  out  of  existing 
separate  districts.  By  act  309  of  1867  (2 
Laws  1867,  p.  258)  school-districts  1  and  3  of 
the  city  of  Flint  were  consolidated  under  the 
title  of  "Union  School-District  of  the  City  of 
Flint."  with  the  usual  district  powers.  At 
the  annual  school  meeting  in  September  the 
voters  were  to  elect  six  trustees,  to  be  classi- 
fied so  that  two  new  ones  should  he  selected 
each  year.  These  trustees  were  to  select 
from  their  own  number  a  president,  secre- 
tary, and  treasurer  yearly,  whose  powers 
were  the  same  generally  as  those  of  modera- 
tor, director,  and  assessor,  except  as  modified, 
and  who  were  to  be  eai  o^io  school  Inspect- 
ors. These  tliree  officers,  however,  were 
given  none  of  the  joint  powers  of  a  district 
school  board,  h11  of  which,  with  much  more, 
devolved  on  the  trustees,  as  did  the  impor- 
tant functions  of  school  Inspectors.  It  is  dif- 
ficult to  see  what  remnant  of  power  was  left 
to  them,  either  as  oBtcers  acting  jointly,  or 
as  school  Inspectors.  The  qualified  voters  of 
the  Bchiwl  meeting  had  sulistantial  control  of 
the  taxes,  and  could  authorize  loans,  and 
make  the  schools  free  to  residents.  Beyond 
this  the  power  Wiis  vested  In  the  trustees. 
The  act  was  a  modiflcntion  of  the  graded 
school-district,  except  that  it  was  fixed  by 
statute,  instead  of  bydlstrlctactlon.  In  1871 
the  district  was  changed  so  as  to  include  the 
Second.  Third,  and  Fourth  wnrds  of  Flint. 
3  Laws  1871,  p,  101.  In  1872,  (Laws  1872, 
p.  48.)  without  changing  its  name,  this  dis- 
trict was  made  to  include  the  whole  of  the 
city  of  Flint,  and  parts  of  the  outside  town- 
ships of  Flint  and  Burton.  The  number  of 
trustees  was  Increased  to  nine,  to  be  chosen 
at  the  annual  meeting,  and  so  divided  as  to 
have  three  chosen  each  year  after  the  first. 
Three  trustees  were  always  to  reside  nortli  of 
the  Flint  river,  and  six  south  of  it.  Ku  very 
great  difference  was  made  In  the  respective 
powers  of  the  board  and  tlie  meeting,  but  spe- 
cial provision  whs  made  for  the  location  of 
the  high  school.  In  1877  a  law  was  passed 
m^anizing  ttits  same  district,  and  repeal- 


ing the  former  laws.  Laws  1877.  p.  801. 
This  law.  which  made  no  change  in  twnnda- 
ries,  provided  for  making  three  subdlstrlcts 
for  election  purposes,  and  for  holding  elec- 
tions of  trastees  at  such  places  as  the  board 
should  determine  on  the  second  Monday  of 
May  in  each  year.  These  elections  were  to 
be  presided  over  by  trustees  as  inspectors, 
who  were  to  be  qualified  voters  and  residents 
of  their  subdlstrlcts,  and  they  made  their 
own  canvass,  and  declared  the  result,  which 
was  final.  It  was  in  this  connection  that 
section  5  was  included,  and  it  i»  terms, 
which  remain  unchanged,  makes  the  presid- 
ing officer  the  person  to  decide  upon  the  re- 
ception of  challenged  voters.  The  district 
corresponded  with  no  legal  subdivision  of 
territory;  and  the  elections,  which  were  by 
ballot,  were  all  managed  by  district  officials, 
and  not  by  ward  inspectors.  In  1879  all  but 
three  of  the  sections  of  the  act  of  1877  were 
m»teria]Iy  changed.  For  the  first  time  the 
body  of  the  act  strictly  corresponded  with  Its 
title,  and  confined  the  district  to  the  city  of 
Flint,  with  which  it  was  made  identical. 
The  fiscal  year  was  changed  so  as  to  end  in 
March,  instead  of  August,  and  the  election 
was  to  Iw  at  the  annual  city  charter  electloa 
In  April,  and  under  the  control  of  tlie  city 
inspectors  of  election,  and  the  official  terms 
of  service  of  the  school  trustees  were  to  end 
on  the  firet  Monday  of  May,  Instead  of  the 
second.  An  annual  meeting  Is  provided  for 
on  the  third  Monday  or  May,  for  the  purposes 
before  referred  to,  all  of  which,  as  before 
stated,  are  left  with  the  trustees,  unless  the 
meeting  acts  on  them,  with  the  single  excep- 
tion of  loans,  and  of  taxes  for  lots  and  school- 
houses  and  furniture.  An  amendment  In 
1885  required  one  trustee  to  be  chosen  and 
maintained  in  office,  residing  in  the  Fourth 
ward.  The  general  school,  laws  do  not  pro- 
vide for  the  intervention  of  any  voters  with 
special  qualifications,  except  at  school  mee^ 
ings.  and  the  only  8cb(K)l  meeting  now  pro- 
vided for  in  the  city  of  Flint  is  entirely  sepa- 
rate from  any  popular  election,  and  is  held, 
like  all  school  meetings  under  the  general 
law,  undt^r  the  immediate  control  of  the 
school  authorities.  When  the  law  of  1877 
was  passed  the  district,  although  called  the 
"  Union  School-District  of  the  City  of  Flint. " 
was  not  so  in  fact,  but  included  outside  ter- 
ritory in  townships,  and  was  therefore  not 
coincident  with  any  of  the  ordinary  munic- 
ipal subdivisions,  either  of  city  or  township. 

Some  questions  readily  suggest  themselves 
concerning  the  effect  of  this  departure  in  re- 
gard to  the  operation  of  both  constitutional 
and  legal  provisions.  It  was  apparently  the 
idea  of  those  who  framed  the  law  of  1877 
that,  as  the  district  described  was  a  territory 
by  itself,  the  elections  of  trustees  referred  to 
in  the  act  were  equivalent  to  district  meet- 
ings. However  this  may  l>e,  It  is  evident 
that  the  act  trenched  somewhat  on  the  con- 
stitutional provision  for  township  school  in- 
spectors, elected  by  the  body  of  the  town- 
ship. It  is  certain  that  school  inspectors,  in 
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the  proper  sense  of  the  terni,  cannot  be 
chosen  to  act  in  townships  except  by  ordinary 
citizen  voters.  And  the  laws  concerning 
graded  and  high  schools  have  always  recog- 
nixed  the  inspectors  ot  towns  and  cities  as 
distinct  from  such  district  officers  as  are 
,  elected  or  otiierwise  chosen  at  annual  meet- 
ings. Where  a  city  has  a  system  of  its  own 
the  laws  have  always  recognized  the  city 
board  as  a  board  of  inspectoi-s,  and  these 
boards  have  always  had  powers  analogous  to 
those  of  town  inspectors,  but  much  more  ex- 
tensive. Whatever  dillicitlties  may  have 
arisen  from  the  mfxtare  of  jurisdictions  pre* 
viously  disappeared  in  1879,  when  the  city, 
was  made  tlie  sole  territory  of  the  district. 
And  from  that  time  on  the  election  of  the 
board  of  trustees  has  been  had  at  the  usual 
city  elections,  under  the  management  of  the 
ordinary  city  authorities,  and  the  school  au- 
thorities have  had  nothing  to  do  with  it. 
How  far  school-district  meetings  can  be  put 
under  different  voters  from  general  elections 
is  a  question  quite  separate.  Our  laws  have 
been  in  some  apparent  confusion  on  this  sub- 
ject for  many  years,  and  much  of  this  has 
arisen  from  introducing  laws  from  other 
states,  wliose  system  both  of  voting  and  of 
levying  school  taxes  differs  from  ours,  and 
from  at  least  occasional  oversights  of  consti- 
tutional provisions.  It  is  one  of  the  mis- 
fortunes of  legislation  that  many  very  well- 
intentioned  and  otherwise  anlightened  per- 
sons  do  not  appreciate  the  fact  that  there  can- 
not be  any  close  uniformity  of  laws  among 
states  that  have  not  the  same  history  and 
constitutions,  and  that  it  is  never  safe  to 
borrow  a  foreign  law  without  adapting  It  to 
the  rest  of  our  legal  svstem. 

The  constitution  of  1830,  by  article  7.  §  1, 
provides  who  shall  be  electors  and  entitled  to 
vote,  and  is,  according  to  its  terms,  applica- 
ble "in  all  elections."  Itenlarged  tlie  priv- 
ileges given  under  the  former  constitution 
to  persons  who  are  not  full  citizens  of  the 
United  States,  who  reside  here  two  years 
and  six  months,  and  declare  their  intention 
six  months  before  an  election.  Except  In 
war,  all  voters  must  vote  in  the  township  or 
ward  where  they  reside,  and  all  elections  are 
required  to  be  by  ballot,  except  for  such 
township  officers  as  are  allowed  to  be  chaien 
otherwise.  Section  2.  It  provides  for  the 
election  in  cities  and  villages  of  judicial  offi- 
cers, but  allows  other  officers  to  be  elected  or 
appointed,  as  the  legislature  shall  see  Qt. 
Article  15.  g  14.  If  this  language  does  not 
coverall  municipal  elections,  it  woulil  require 
some  ingenuity  to  find  out  what  it  does  cov- 
er. There  is  otherwise  no  constitutional 
safeguard  whatever  of  the  local  riglits  and 
libei'ties  of  a  very  large  share  of  the  inhabit- 
ants of  the  state.  The  power  of  local  admin- 
istration and  regulation  which  may  be  al- 
lowed to  cities  and  counties  is  vested  in  those 
corporations  as  such,  and  it  cannot  author- 
ize the  legislaiure  to  change  the  right  of  suf- 
frage. If  it  did  it  would  reach  counties  as 
well  as  cities.   But  it  will  not  bear  any  such 


meaning.  Moreover,  eltiea  hare  elected 
judges  and  justices  who  cannot  be  in  office 
without  election,  and  who  perform  functions 
precisely  like  those  elsewhere.  The  dty  Is 
represented  by  the  board  of  supervisors, 
who  are,  except  In  Wayne  county,  the  same 
everywhere.  The  city  ward  Is  the  constitu- 
tional place  of  election.  To  import  into  the 
constitution  power  to  enlarge  suffrage  for 
one  officer  must  reach  all  officers.  School  of> 
fleers  are  not  put  by  the  constitution  on  any 
peculiar  footing.  When  an  election  for  any 
local  oftlcer  Is  required  by  law,  the  constito- 
tion  declares  who  shall  be  qualiQed  to  act  M 
, electors.  The  election  of  school,  inspectore 
by  townships  is  expressly  provided  for  in  tbft 
article  on  townships.  Atu\  from  the  forma- 
tion of  the  state,  as  ever  since  the  organization 
of  the  Korthwest  Territory,  the  schools  have 
been  treated  as  quite  as  necessary  a  part  of  mu- 
nicipal government  as  any  other  part  of  its  mar 
chinery.  The  school  lands  were,  until  other- 
wise arranged  on  the  admission  of  Michigan 
into  the  Union,  the  property  of  the  townshipe 
containing  them,  and  the  territorial  school 
laws  provided  for  the  election  In  each  town- 
ship of  trustees  to  take  charge  of  these  lands 
as  soon  as  it  should  contain  20  electors.  Laws 
1828.(2Terr.Lawa.696.)  By  theLawsof  1827 
(2  Terr.  Laws,  473)  the  townships  as  such  were 
to  provide  for  schools.  The  act  of  congress 
of  1823,  (3  Laws  U.  S.  769.)  which  first  pro- 
vided for  a  popular  government,  prescribed 
in  express  terms  the  qualifications  of  voters 
"at  any  public  election  in  said  territory"  to 
be  such  as  had  been  previously  fixed  by  a  law 
of  1819  authorizing  the  election  of  delegates 
to  congress.  (3  Laws  U.  S.  483. )  This  qualifi- 
cation WHS  tliat  every  free  white  male  citizen 
over  the  age  of  21  years,  who  had  resided  in 
the  territory  one  year  before  an  election,  and 
paid  a  county  or  territorial  tax,  should  be  a> 
voter.  It  was  always  assumed  that  this  gov* 
erned  townships  and  cities  in  their  elections. 
In  the  earliest  city  charter  of  Detroit,  before 
any  general  election  system  provision  was 
made  tliat  the  city  should  provide  for  educa- 
tion, (4  Terr.  Laws.  90.)  and  from  the  earli- 
est times,  it  has  been  a  single  school-district 
under  its  own  school  board,  electetl  like  all 
other  city  officers.  In  1833  the  school  laws 
governing  cities  and  townships  were  care* 
fully  recast,  and  the  identification  of  educar 
tion  with  the  municipalities,  as  such,  waa 
more  clearly  defined  than  ever.  3  Terr. 
Laws,  1012,  1238.  In  some  of  the  older 
states  the  school  boards  never  represented 
anything  but  taxable  inhabitants,  and  no  tax- 
es were  laid  exct:pt  against  residents.  But 
in  Michigan  taxes  have  always  been  levied 
against  the  same  persons  and  property  taxa- 
ble for  public  purposes  generally,  and  non- 
residents have  been  compelled  to  bear  their 
full  share,  theoretically,  and  sometimes  a 
good  deal  more,  practically.  That  for  publie 
purposes  all  persona  are  represented  by  the 
constitutionally  authorized  voters  of  the  state- 
is  very  well  settled.  But  taxation  is  one  of 
the  highest  attributes  of  sovereignty,  and<. 
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that  cannot  be  held  by  any  class  of  men  or 
persons  except  as  depositaries  of  that  prerog- 
ative directly  or  by  representation.  That 
representation  can  only  be  the  direct  or  indi- 
rect resalt  of  an  election,  and  the  constitu- 
tion has  declared  wlio,  and  who  only,  may 
vote  at  an  election. 

It  has  been  held  by  this  court  on  several 
occasions  thnt  every  school -district  is  a  mu- 
nicipal corporation.  School-Dist.  v.  Gage, 
39  Mich.  484;  People  v.  Board.  Id.  635. 
And  in  Board  v.  Detroit.  30  Mich.  505.  its 
public  character  was  recognized  as  independ- 
ent in  its  range  of  powers  from  the  other 
authorities  in  the  same  territory,  as  oo-ordi- 
nate  in  representation.  The  close  relation 
between  the  educational  system  and  the  gen- 
eral municipal  system  has  been  exemplified 
in  various  waya.  In  Uatheway  v.  Si^kett, 
32  Mich:  97,  it  was  held  to  be  within  the 
general  powers  of  a  village  to  accept  a  gift  or 
devise  for  the  purpose  of  maintaining  a  high 
school,  and  in  Haynard  r.  Woodard.  ^  Mich. 
423,  the  same  ruling  was  made  in  regard  to 
the  power  of  a  school-district  to  accept  a  pro- 
vision  by  will  for  a  district  library,  requir- 
ing no  further  legislation  so  long  as  it  in- 
volved iko  pecuniary  burden.  And  in  Hath- 
away v.  New  Baltimore.  48  Mich.  251. 12  N. 
W.  Rep.  186,  which  involved  the  same  be- 
quest referred  to  in  Hatheway  v.  ^Icett,  It 
was  held  that  the  village  corporation  could 
lawfully  make  ase  of  an  auxiliary  corpora- 
tion as  its  own  corporate  agent,  having  facil- 
ities to  carry  out  the  corporate  purposes  of 
the  village  for  school  work.  It  was  pointed 
out  in  this  case  that  there  is  no  constitution- 
al objection  to  having  corporate  as  well  as 
individual  agencies  in  aid  of  municipalities 
to  do  such  work  as  can  best  be  done  in  that 
way-,  and  has  not  been  intrusted  to  any  other 
agen<7  within  the  same  territory.  In  But- 
ler V.  Detroit.  43  Mich.  552,  5  N.  W.  Rep. 
1078,  and  People  v.  Hnrlbut.  24  Mich.  44. 
ft  was  also  held  that  municipal  officers  must 
either  be  elected  by  the  people  or  appointed 
by  the  municipality  Itself,  acting  through  its 
elected  f  u  nctionaries.  And  in  Attorney  Gen- 
eral v.  Board.  58  Mich.  213.  24  N.  W.  Rep. 
887.  it  was  held  that  the  elective  franchise 
cannot  be  changed  In  any  part  of  the  state, 
but  must  be  uniform.  It  was  held  in  the 
same  direction  in  Commissioner  v.  Baxter. 
£7  Mlcb.  127.  23  K.  W.  liep.  711.  that  the 
easenUal  qualities  of  townships  are  fixed  by 
reeognition  in  the  oonstituUon,  and  cannot 
be  changed,  and  that  public  burdens  cannot 
be  laid  under  the  constitution  except  by  per- 
aons  chosen  by  the  oommunity  in  which  the 
work  is  to  bedone.  and  noothers.  In  Scraf- 
forJ  T.  Supervisors,  41  Mich.  647.  4  N.  W. 
Bap.  167,  it  was  held  that  two  similar  mn- 
nidpolitifls  conid  not  occupy  the  same  terri- 
tory. This  was  in  oonformity  to  a  settled 
line  of  deciaicHM.  earifer  and  later,  to  the  same 
effect  Thus,  in  People  t.  Geddes,  S  Mich. 
70.  It  was  decided  that  a  township  justice 
was  regarded  as  having  removed  from  the 
township  as'soon  as  his  {dace  of  abode  was 
T.48N.w.no.l — S 


brought  within  a  city.  In  Township  of  Sag* 
inaw  v.  SchooE-Dist.,  9  Mich.  541,  it  was  held 
that  including  any  part  of  a  school-district 
within  a  city  severs  it  from  the  rest  of  the 
district.  A  similar  principle  was  applied  in 
People  T.  Ryan,  19  Mich.  203.  to  the  effect  of 
creating  a  new  township  in  cutting  off  a 
school-district.  In  People  v.  Hatch,  60  Mich, 
229.  26  N.  W.  Rep.  860,  where  an  act  to  cre- 
ate a  school-district  made  its  boundaries  go 
beyond  those  given  to  Bay  City  by  its  char^ 
ter,  it  was  held  that  the  purpose  to  create  a 
city  district  confined  the  district  within  the 
city  limits,  and  it  could  not  exceed  them. 

The  same  principle  which  treats  the  school 
system  as  only  a  oo-ordlnate  branch  of  the 
same  municipality  has  been  applied  in  more 
than  one  way.  As  already  suggested,  the 
practice  has  been  general  of  having  adistinot 
school  government  in  the  cities,  adjusted  to 
city  conditions.  In  giving  these  cities  schools 
they  are  generally  made  complete  in  them- 
selves, and,  when  not  so.  are  nevertheless 
very  different  in  their  main  features  from 
the  township  school  boards  and  officers  in 
matters  of  admlnistrHtion.  But  In  People  v. 
Board.  18  Mich.  400,  it  was  held  that  an 
amendment  of  the  general  school  law,  r^quir- 
Ing  colored  pupils  to  be  received  on  the  same 
footing  with  others,  was  applicable  in  De- 
troit, and  abrogated  the  power  given  by  the 
Detroit  school  act  to  create  separate  colored 
schools,  although  no  reference  whatever  was 
made  to  it  in  the  statute.  And  the  substan- 
tial unity  of  the  state  school  system  was  In 
that  case  very  distinctly  asserted.  But  this 
lias  been  shown  more  effectually,  perhaps, 
in  regard  to  the  library  funds.  By  the  con- 
stitution of  1850  it  was  provided  that  the  leg- 
islature sliould  provide  tor  the  establishment 
of  at  least  one  library  in  each  township;  and 
all  fines  asaessed  and  collected  in  the  several 
counties  and  townships  for  any  breach  of  the 
penal  laws  shall  be  exclusively  applied  to 
tlie  support  of  such  librariee.  Article  13. 
g  12.  Nothing  is  snid  in  that  section  about 
cities,  and  nothing  about  school  boards,  al- 
though the  article  is  on  education.  But  it 
so  happens  that  all  of  the  litigation  which 
we  have  had  in  this  state  to  reach  the  library 
fine  moneys  has  been  in  the  interest  of  city 
school  botuds,  and  it  has  been  held  in  this,  as 
in  other  cases,  that  all  municipalities  in  the 
state  were  meant  to  be  covered  by  the  rule,  and 
that  c^ee  were  included  In  the  class  named  as 
townships.  People  v.  Wayne  Goun^  Treas- 
urer. 8  Mich.  392;  Gountyof  Wayne  T.  City  of 
Detroit,  17  Mloh.  390;  People  v.  Controller  of 
Detroit,  18  Mich.  445.  The  legislature,  in 
providing  for  the  custody  of  Ubruiee,  placed 
them  in  the  bands  of  the  township  boards  of 
inspectors  and  the  city  boards  of  education, 
recognizing  these  bodies  as  proper  represent- 
atives of  the  mnnicipaUties  Cor  the  purpose; 
and  this  court  held,  in  People  t.  Mahoney, 
30  Mlcb.  100,  that  the  library  money  most 
be  paid  over  to  the  board  of  sdiool  inspectors 
of  the  township,  and  not  kept  by  the  other 
ordinary  town  officials.   In  1879  a  oonstitii- 
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tlonal  Amendment  waa  adopted,  which  was 
rat]fl(Ml  at  tbe  next  general  election,  whereby 
section  12  of  article  13  was  somewhat  modi- 
fled  by  aUowing  the  township  boards  and  tbe 
city  boards  of  education  to  use  these  moneys 
for  school  piirpoaes  as  well  as  for  libraries. 
This  section  recognizes  the  city  boards  of  ed- 
ucation as  the  public  representatives  of  cities 
for  these  purposes,  and  as  the  only  city  au- 
thorities to  act  in  the  matter.  Since  that 
amendment,  even  if  there  had  been  any  am- 
blguity  before,  tbe  city  boards  of  education 
are  as  distinctly  recognized  constitutional 
bodies  as  any  other  elective  bodies.  There  is 
no  city  in  the  state  where  the  board  of  educa- 
tion has  not  power  to  affect  the  property  of 
non-residents  as  well  as  of  residents,  by  pub- 
lic burdens;  and  under  the  constitution  all 
powers  of  governmeni  must  come  from  tbe 
electors  ms^e  such  by  the  constitution  itself. 
The  boHrd  of  city  school  authorities  w  a  body 
having  a  larger  control  than  township  boards. 
It  has  all  of  their  powers,  and  more,  and  it 
is  by  the  constitution  made  the  correlative 
body  to  the  township  board.  It  cannot  be 
questioned  that  the  election  of  township  In- 
spectors is  one  within  the  express  terms  of 
the  constitution.  Neither  can  It  be  ques- 
tioned that  the  municipal  authorities  of  citias 
must  have  their  source  of  election  in  the  con- 
stitutional electors.  There  can  be  do  con- 
ceivable dlatinctloa  in  principle  between  tbe 
two. 

The  school  laws  undertake  to  give  certain 
powers  to  tax-payers  and  some  others  who 
are  not  elect4>rs  in  matters  to  be  passed  on 
at  school-district  meetings.  They  have  never 
attempted  to  authorize  them  to  vote  for  the 
township  boards,  as  they  could  not.  The 
only  meaning  which  can  be  given  to  the 
clauses  in  tbe  act  before  us  is  to  make  the 
adJitional  voting  qualification  confined  to 
electors  when  voting  at  school  meetings. 
Whether  it  is  competent  to  make  any  other 
rule  in  regard  to  school  meetings  we  need  not 
now  decide.  But  there  has  never  been  any 
consistent  line  of  statutes  recognizing  any 
general  power  at  even  school  meetings.  In 
the  constitutional  convention  of  1850,  when 
it  WHS  urged  on  the  convention  that  the  elect- 
ive franchise  should  be  extended  to  persons 
not  citizens  of  the  United  States,  it  was  as- 
sumed in  the  debute,  and  no  one  gave  any 
hint  to  the  contrary,  that  the  clause  concern- 
ing electors  Would  apply  in  school  elections 
of  hU  sorts.  At  the  time  when  the  section 
numbered  5  in  the  Flint  school  law  was 
adopted,  the  only  law  in  existence  which  at- 
tempted to  put  power  in  the  hands  of  any  but 
legal  electors  was  a  statute  of  lti55  and  its 
amendments,  found  In  the  Revision  of  1857, 
g  2388,  in  its  original  shape,  and  in  the  Re- 
vision of  1871,  as  amended  in  section  3705. 
By  section  5  of  the  sobool  law,  as  existing  up 
to  l^lt  the  district  oBluers  were  requireii  to 
be  elected  by  "the  qualified  voters  of  such 
distiict."  The  legislature  of  1855  passed 
"An  act  to  extend  certain  rights  and  privi- 
leges to  persons  who  are  tax-payers^  but  not 


qualified  voters  in  sehooMistricts.**  Tbii 
was  at  least  a  distinct  legislative  recognition 
of  what  the  words  **qualiaed  voters,"  repeat- 
edly occurring  in  tbe  general  school  law, 
meant  at  that  time.  This  law  declared  that 
henceforth,  except  as  applying  to  the  fifth 
section  of  the  general  school  Uw,  the  term 
"qualified  voters"  should  include  all  taxable 
residents  of  3  months  over  21  years  old.  Sec- 
tion 2  of  this  statute  provided  that  in  case  no 
election  of  school  officers  was  had  in  tbe  dis- 
trict, the  town  board  of  inspectors  should  ap- 
point officers  from  among  the  male  resident 
tttX-payers  over  21  years.  This  statute  evi- 
dently regarded  the  constitutional  provision 
concerning  elections  as  applying  to  district  of- 
ficers, and  the  only  purpose  mentioned  In  the 
title  was  to  give  privileges  to  tax-payers  who 
were  not  by  the  statute  itself  treated  as  qual- 
ified voters.  As  nothing  can  be  broifght  into 
a  statute  by  amendment  which  is  not  covered 
by  the  title,  it  is  certainly  at  least  doubtful 
whether  tbe  subsequent  ameodments.  which 
attempted  to  put  resident  voters  who  were 
not  tax-payers  on  a  worse  footing  than  tax- 
payers, could  be  sustained,  even  if  the  legis- 
lature  had  power  to  pass  them  under  a  good 
title.  But,  however  this  may  be,  the  law  in 
existence  when  section  5  of  the  Flint  statute 
was  passed  confined  voting  by  persons  not 
constitutiotial  electors  to  school  meetings, 
and  nothing  else,  and  such  is  its  proper  legal 
effect.  It  has  never  been  changed,  and  tbe 
general  school  law  in  this  respect  goes  no 
further.  PiaintifC  had  no  right  to  vote  for 
members  of  the  board  of  education,  and  tbe 
judgment  stiould  be  reversed.  . 


Laffebtt  v.  People's  Sat.  Bank. 
(aupreme  Court  of  MlOilgan.  July  11,  1888.) 
Bomb  or  Kbsiduart  Lsoatbb— RiaaTB  of  Cbbd- 

ITOR8. 

Tbe  Btatutorv  right  of  creditors  to  have  tbe  real 
property  of  a  decedent's  estate  sold  for  payment 
of  their" claims  by  proceediors  in  the  prohute  court 
Is  not  destroyed  nor  aflectedby  the  executor's  giv- 
ing a  bond  as  residuary  legatee  for  payment  of 
debts  and  legacies,  under  How.  Ht.  Mich.  S  SSiSH,  as 
amended  by  Pub.  Act  No.  169,  Laws  1887,  providing 
that,  if  an  executor,  etc.,  be  also  the  residuary 
legatee,  he  may,  instead  at  giving  tbb  usual  exec- 
utor's bond,  "give  a  bond  Id  suob  sum  and  with 
such  sureties  as  the  court  may  direct,  with  a  con- 
dition only  to  pay  all  the  debts  and  legacies  of  the 
testator;  and  tn  such  cases  bo  sbaU  not  be  re- 
quired to  return  an  inventory. "  SHaEWO(H>,0.  J., 
aud  Cuifbuj:.,  J.,  diaaenting. 

Appeal  from  circuit  court,  Wayne  county. 

For  a  former  report  of  this  case,  see  38  K. 
W.  Rep.  221. 

C.  J.  O'Flynn,  for  appellant.  Morgans, 
Dotolinff,  for  appellee. 

Ghauplin,  J.  The  bill  of  complaint  was 
filed  April  27.  1887,  to  quiet  title  to  real  es- 
tate situated  in  the  ci  ty  of  Detroit.  Tbe  case 
was  heard  upon  pleadings  and  proofs,  and 
a  decree  rendered  in  filvor  of  complainant, 
from  which  defendant  appeals.  The  bill  al- 
leges and  the  answer  admits  that  one  Oln^ 
GooIe,  in  his  life-time,  and  at  tbe '  time  of  bis 
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death,  was  the  owner  in  fee  of  the  land;  that 
Cook  died  August  13,  1876,  leaving  a  last 
will,  by  which  he  disposed  of  his  properly  in 
the  following  language:  "After  all  of  my 
lawful  debts  are  paid  and  discharged,  the  res* 
idue<rf  all  my  estate,  both  real  and  personal, 
I  ^re,  devise,  and  bequeath  to  my  beloved 
wife,  Asenath  Cook,  and  her  heirs  forever. " 
He  appcrinted  his  wife  executrix.  This  was 
In  1864.  In  1875  he  added  a  codicil,  the  sole 
purpose  of  which  was  to  appoint  Koyal  G. 
Bemicb  executor  of  bis  will  jointly  with  his 
wife.  This  will  was  admitted  to  probate  on 
September  4,  1876,  and  administration  was 
granted  to  A^nalh  Cook  and  Royal  C.  Rem* 
ick,  executors,  and  it  was  ordered  "that  up- 
on their  giving  a  bond  in  the  penal  sum  of 
ten  thousand  dollars,  with  sufficient  sureties, 
and  the  same  being  approved,  letters  testa- 
mentary do  issue  to  them. "  Royal  0.  Rem- 
iek  declined  in  writing  to  act  as  executor,  and 
thereupon,  on  the  2d  diiy  of  October,  1876, 
Asenath  Cook  filed  in  the  probate  court  a 
bond,  with  Royal  G.  Remick  as  surety,  in  the 
penalsumof  fUOOO,  reciting  that  she  had  been 
appointed  sole  executrix  of  the  will,  and  con- 
ditioned that  she  would  pay  all  the  debts  and 
l^acies  of  the  testator,  and  perform  all  or- 
ders and  decrees  of  the  probate  court  by  her 
to  be  performed  in  the  premises.  This  bond 
was  approved  by  Albbkt  U.  Wilkinson, 
judge  of  probate,  on  the  2d  day  of  October, 

1876,  and  ordered  filed,  and  thereupon  letters 
of  adudnistration  with  the  will  annexed  were 
issued  to  Asenath  Gouk.  The  approval  of 
the  bond  was  entirely  eao  parte,  and  without 
notice  of  any  kind  to  defendant  as  a  creditor 
of  Olney  Cook,  and  was  not  baaed  upon  any 
preliminary  oider  other  than  that  of  iSeptem- 
bar  4f  1876.  requiring  a  bond  in  the  penal 
sum  of  $1U,00()  with  sufficient  sureties.  On 
June  12.  1877,  defendant  filed  a  petition  in 
the  prolmte  court,  setting  forth  that  it  was  a 
creditor  of  Olney  Gook  to  the  amount  of  near- 
ly •15,000;  that  the  bond  of  Asenath  Cook 
was  inanfflclent;  and  praying  that  she  be  re- 
quired to  file  a  new  bond.  On  tlie  9tb  day 
of  July.  1877,  the  petition  was  granted,  and 
she  was  required  by  the  probate  court  to  file 
a  new  bond  in  the  penal  sum  of  $20,000,  with- 
in 10  days  thereafter,  which  she  did  not  do, 
and  was  removed  from  the  office  of  executrix 
on  July  21, 1877.  The  time  for  the  executrix , 
to  comply  with  the  order  of  the  court  by  filing 
a  new  bond  expired  on  the  19th  of  July, 
1877;  and  on  the  18th  day  of  July,  1877,  she 
gave  a  warranty  deed  of  the  land  described  in 
the  bill  of  complaint  to  S.  Titus  Parsons,  re- 
citing a  consideration  of  $4,000.  This  deed 
was  recorded  on  the  25tli  day  of  October, 

1877.  On  November  15,  1877. 3.  Titus  Par- 
sons and  wife  executed  and  delivered  a  deed 
of  the  land  to  Martha  Lafferty,  reciting  a  con- 
Mderation  of  $6,000.  This  deed  was  recorded 
on  the  17tfa  day  of  November,  1877.  Gom- 
pl^nant  took  possession  of  the  real  estate 
covered  by  her  deed  about  January  1,  1878, 
and  has  ever  since  had  sole  possession  of  the 
same.  On  the  nmoval  of  Asenath  Cook  as 


executrix,  Henry  D.  Barnard  was  appointed 

administrator  de  bonis  non,  and  on  the  3d  of 
September,  1877,  qualified  as  such,  and  let- 
ters of  administration  with  the  will  annexed 
were  issued  to  him.  Commissioners  on  claims 
were  appointed  by  the  probate  court  on  Sep- 
tember 10,  1877,  who  allowed  a  claim  in  fa- 
vor of  the  defendant  for  $13,931.  Their  re- 
port was  filed  on  the  21st  of  March,  1878,  and 
affirmed.  July  2, 1879.theadministratorpo- 
titioned  for  license  to  sell  said  real  estate  and 
other  lands,  which  was  granted  on  September 
30,  1878.  Such  proceedings  were  had  under 
said  license  that  on  the  5th  day  of  March, 
1880.  the  land  in  question  was  sold  at  admin- 
istrator's  sale,  and  bid  off  by  Francis  Palms, 
and  the  land  conveyed  to  him.  The  report 
of  sale  was  made  to  the  probate  court,  April 
5, 1880.  and  contirmed  by  the  court  on  April 
21.  18S0. 

The  defendant  is  a  corporation  duly  organ- 
ized  under  the  laws  of  Michigan,  and  on  De- 
cember 10,  1880,  Francis  Palms  conveyed 
said  land  to  it,  and  it  now  claims  title  through 
him.  No  steps  have  ever  been  taken  by  de- 
fendant to  test  the  validity  of  its  title,  either 
at  law  or  in  equity.  The  oral  testimony  in< 
troduced  upon  the  trial  proved  tliat  the  sale 
by  Asenath  Cook  to  S.  Titus  Parsons  pending 
tlie  requirement  to  file  a  new  bond  was  for 
the  purpose  of  preventing  any  of  the  proper- 
ty in  suit  from  being  applied  in  payment  of 
the  debt  of  tlie  testator  to  defendant,  and  as 
to  defendant  was  fraudulent  and  void.  The 
complainant  exchanged  property  she  owned 
in  Maiden,  Ontario,  for  this  property.  Her 
husband  acted  as  her  agent  i  n  the  transaction, 
and  dealt  with  S.  Titus  Parsons,  who  was  a 
lawyer  and  the  adviser  of  Mrs.  Gook  in  the 
scheme  to  defraud  the  creditors  of  Olney 
Gook.  Complainant  claims  that  personally 
she  bad  nothing  whatever  to  do  with  the 
trade.  Neither  she  nor  her  husband  has  ever 
lived  upon  the  property,  but  they  have  rented 
it  to  other  parties.  She  claims  to  be  a  bona 
Jide  purchaser  from  Parsons.  The  complain- 
ant claims  that  Mrs.  Cook,  being  the  residu- 
ary legatee  named  in  the  will  of  Olney  Cook, 
and  having  n led  a  residuary  legatee's  bond, 
which  was  approved  by  the  judge  of  probate, 
became,  by  reason  thereof,  the  absolute  own- 
er of  all  the  real  and  personal  estate  of  Oln^ 
Gook,  with  the  right  to  deal  with  it  and  dis- 
pose of  it  in  the  same  manner  as  any  other 
property  of  which  she  was  owner;  that  such 
property  is  not  in  any  way  under  the  super- 
vision, dictation,  or  management  of  the  pro- 
bate court,  or  any  other  court,  as  a  trust 
fund,  and  that  she  cannot  be  called  upon  to 
account  for  it,  either  in  the  probate  court  or 
in  chancery;  that  the  only  protection  the  cred- 
itors have  is  in  the  bond  filed  by  her  as  resid- 
uary legatee.  Several  decisions  of  this  court 
are  cited  in  support  of  these  propositions: 
Hatheway  v.  Weeks,  34  Mich.  240;  MoElroy 
V.  Hatheway,  44  Mich.  899,  6  N.  W.  Bep. 
867;  Durfee  v.  AbboU.  50  Mich.  278,  479, 
15  N.  W.  Rep.  454.  559. 

In  Hatheway  v.  Weeks  the  retiduary  leg- 
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atee  filed  a  bill  In  chancery  to  be  relieved 
From  liability  on  his  residuary  legatee's  bond, 
on  the  ground  of  mistake  in  supposing  that 
the  assets  were  far  greater  than  they  proved 
to  be,  and  prayed  that  the  est»te  might  be  re- 
mitted to  the  ordinary  course  of  administra- 
tion. This  court  held  that  it  would  open  the 
door  to  grave  abuses  to  grant  the  relief 
prayed;  that  the  residuary  legatee  was  not 
obliged  to  give  this  bond;  and  by  giving  it  he 
obtained  very  decided  advantages,  which  he 
could  have  acquired  in  no  other  way.  He 
had  ample  time  to  investigate  and  determine 
whether  he  would  give  this  bond  or  not.  Un- 
til it  was  approved  and  accepted  by  the  pro- 
bate court,  it  was  subject  to  his  control. 
Having  given  it,  he  is  bound  by  the  condi- 
tion "to  pay  all  the  debts  and  legacies  of  the 
testator."  In  the  opinion  in  this  case  the 
distinction  between  the  two  courses  of  ad- 
ministration is  pointed  out.  The  whole  is 
summed  up  as  follows:  "  The  executor  or  ad- 
ministrator is  a  mere  ofBcer  of  tlie  law.  He 
has  no  personal  interest  in  the  properly. 
Hia  powers  are  all  given  him  bylaw,  and  he 
is  accountable  for  the  due  and  proper  execu- 
tion of  those  powers;  while  the  residuary 
legatee,  upon  giving  the  bond,  becomes  sole 
and  absolute  owner  of  the  estate  of  the  testa- 
tor, both  real,  personal,  and  mixed,  with  all 
the  rights  and  remedies  of  an  absolute  own- 
er, and  subject  to  none  of  the  conditions,  re- 
strictions, or  accountabilities  of  an  executor." 

In  McElroy  v.  Hatheway,  44  Mich.  399,  6 
N.  W.  Kep.  867,  two  opinions  were  written. 
The  bill  was  filed  by  one  of  the  sureties  upon 
the  resif^uary  legatee's  bond,  and  its  pui-pose 
was  to  transfer  the  whole  remedial  jurisdic- 
tion over  the  settlement  of  the  estate  from 
the  court  of  probate  to  the  court  of  chancery, 
and  to  compel,  by  the  authority  of  the  latter 
court,  the  executor  and  residuary  legatee  an<l 
the  cD-auretieB.to  discover  and  traoe  from  the 
death  of  the  testator  until  the  present  time 
all  parts  of  the  estate,  and  through  a  receiver 
to  enforce  an  absolute  surrender  by  the  exec- 
utor and  legatee  of  the  whole  assets  to  the 
court,  in  order  that  it  may  assume  to  conduct 
the  administration  to  final  settlement.  Mr. 
Justice  Gbavbs,  after  stating  the  purpose  of 
the  bill  as  above,  said;  *'No  such  bill  can  be 
maintained.  The  coaxt  has  no  jurisdiction  to 
ovenide  the  title  of  a  residuary  legatee  in  the 
way  and  on  the  grounds  oeA  forth,  and  the 
complainant  has  mistaken  his  remedy,  if  he 
has  any.  There  may  be  cases,  no  doubt, 
when  ttie  court,  proceeding  in  accordance 
with  its  own  maxims,  and  keeping  within  the 
limits  given  to  it  in  this  state,  would  find 
some  way  for  relieving  the  surety  by  hasten- 
ing the  principal,  and  preventing  him  from 
using  his  opportunity  to  oppress  and  defraud 
hia  surety."  Mr.  Justice  Coolbt,  in  con- 
curring In  dismissing  the  bill,  said  that  "it 
was  decided  in  Hatheway  v.  Weeks,  34  Mich. 
237,  that,  when  a  residuary  legatee  had  given 
bond  to  pay  the  debts  and  le^cles  of  the  tes- 
tator, the  property  of  the  estate  became  his, 
and  he  was  at  liberty  to  deal  with  it  aa  he 


I  might  with  any  other  property  of  which  he 
was  owner.  Tlie  protection  of  creditors  and 
legatees  was  in  the  bond,  and  their  remedy 
to  sue  upon  it  with  permission  of  the  protwte 
court,  if  payment  was  not  made  with  reason- 
able diligence.  •  •  •  The  only  ground 
on  whicli  this  can  be  distinguished  from  an 
ordinary  case  of  suretyship  is  that  here  there 
is  a  specific  fund  received  from  the  estate 
which  it  became  tlie  duty  of  Hatheway  to  ap- 
ply to  the  satisfaction  of  legacies,  and  which 
is  chHr^ed  with  a  trust  to  that  end.  Butthis 
is  wholly  inconsistent  with  the  views  ex- 
pressed in  Hatheway  v.  Weeks,  and  with  the 
position  of  a  residuary  legatee  under  the 
statute  after  be  has  given  the  bond  which 
was  given  here.  The  property  he  receives 
does  not  stand  apart  from  any  he  may  other- 
wise own,  and  is  not  under  the  supervision, 
dictation,  or  manngement  of  the  court  of  pro- 
bale,  or  of  any  other  court,  as  a  trust  fund. 
It  is  a  part  of  the  legatee's  general  property, 
as  much  as  any  he  has  bought  or  produced 
by  his  labor.  The  other  legatees  are  neither 
obliged  to  look  to  it  for  their  satisfaction,  nor 
can  they  follow  it  specifically,  and  prevent 
his  doing  with  it  whatever  hia  interest  may 
seem  to  dictate." 

Durfee  v.  Abbott,  50  Mich.  278,  15  N.  W. 
Rep.  454,  was  an  action  of  debt  brought  up- 
on a  residuary  legatee's  bond  to  recover  the 
amount  of  an  aileged  indebtedness  of  the 
testator  to  one  Culver.  The  sole  evidence  of 
the  indebtedness  to  Culver  which  was  pro- 
duced upon  the  trial  consisted  in  an  order  of 
the  judge  of  probate  purporting  to  be  an 
allowance  of  Culver's  claim  at  a  sum  speci- 
fied. The  sole  question  decided  was  that  the- 
supposed  allowance  of  theolaim  by  the  judge 
of  probate  was  inetlectual,  and  the  judgment 
based  upon  it  was  erroneous.  The  reasons 
why  it  was  ineffectual  wore  (1)  that  no  prop- 
er noticeof  the  proceedings  to  allow  theclaim 
was  given  to  the  principal  and  auretiea  in 
the  l^atee's  bond;  and  (2)  that,  In  casea 
where  the  residuary  legatee  haa  given  tb» 
statutory  bond,  the  appointment  of  commis- 
sioners on  claims  Is  n<^  essential,  unless  it 
may  be  when  a  claim  Is  asserted  which  the 
executor  disputes;  that  the  settlement  of 
claims  Is  the  personal  affair  of  tlia  executor 
and  the  cluimants,  to  be  disposed  of  in  their 
own  way,  and  at  their  own  pleasure.  Mr. 
Justice  CooLKY  in  his  opinion  aays:  "Even 
the  sureties  could  question  his  acts  only  in 
case  attempt  was  made  to  chai^  them  per- 
sonally upon  his  default  in  making  payment. 
The  giving  of  such  a  bond  substantially  com- 
pletes  the  administration." 

J)ii  fpR  V.  Abbott,  50  Mich.  479,  15  W. 
Rep.  559,  was  an  action  of  debt  upon  a  re- 
siduary legatee's  bond  brought  by  two  lega- 
tees. The  sureties  defended  upon  the  ground 
that  the  legateM  each  took  the  individual 
note  of  the  executor  for  the  amount  of  their 
legacies,  payable  in  two  years;  thus  extend- 
ing the  time  of  payment  without  consent  of 
the  sureties.  In  deciding  the  case  Mr.  Jus- 
tice Campbell  said:  "Theprobatecourthas 
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no  power  to  extend  the  time  for  paying  lega- 
cies where  the  residuaiy  legatee  gives  bond 
to  pay  debts  and  legaciee.  tjuch  a  bund  puts 
an  end  to  the  admltiistratlon  In  its  ordinary 
ooune,  and  the  debts  and  legacies  become 
personal  charges  tigainst  him." 

Wheeler  t.  Hatbewsy,  54  Mich.  547.  20 
N.  W.  Rep.  579,  was  Mire  faoiaa  upon  a 
tcBlduary  legatee's  bond  to  enforce  payment 
of  a  I^cy.  Both  parties  brought  error. 
The  defendant  brought  error  for  excluding 
testimony  upon  cross-examination.  The 
plaintiff  claimed  error  in  not  being  allowed 
Interest  on  the  legacy  from  the  date  of  filing 
the  residuary  l^atee's  bond.  This  court 
held  tliat  the  Interest  should  commence  one 
year  from  that  date,  and  it  was  said:  "Such 
would  andonbtedly  be  the  time  wiien  the  1^ 
acy  would  be  payable,  if  the  estate  had  been 
closed*  in  the  ordinary  course  of  administra- 
tion. In  this  cas^  however,  the  executor 
gave  a  residuary  legatee's  bond  wliicli  had 
the  effect  to  cloee  the  adminiatration  of  the 
estate  from  the  ^proval  and  filing  of  the 
bond." 

I  have  stated  the  questions  which  were  in- 
volved in  the  foregoing  declaions  of  this 
court,  and  some  of  the  reasoning  upon  which 
they  were  founded,  for  ttie  purpose  of  calling 
attif  ntlon  to  the  fact  that  the  points  present- 
ed by  this  record  for  our  determlnaUon  have 
not  been  passed  upon  in  those  cases;  and  I 
shall  expect  to  sliow  that  some  of  the  expres- 
sions used  In  deciding  them,  if  taken  in  their 
broadest  sense,  disconnected  from  the  points 
in  controversy,  cannot  be  applied  to  the  solu- 
tion at  the  questions  before  us. 

i'assing  for  the  present  the  question  made 
as  to  the  regularity  and  validity  of  the  ap- 
pointment of  Mrs.  Cook  as  executrix,  I  shall 
consider  the  quedtions  presented  by  this  rec- 
ord, as  follows:  (1)  Does  the  tiling  of  a 
reeiduary  legatee's  bond  destroy  and  render 
nugatory  the  provisions  of  the  statute,  and 
in  this  cfwe  the  last  will  of  the  testator, 
charging  his  estate  with  the  payment  of  all 
his  debts?  (2)  Does  the  filing  of  a  residuary 
legatee's  bond,  and  its  approval  by  the  Judge 
Qt  probate,  close  the  administration  proceed- 
ings absolutely,  so  that  the  probate  court  iias 
no  further  jurisdiction  over  the  executor  and 
over  the  administration  of  the  estate  of  tlie 
te8;ator?  These  questions  involve  the  prop- 
er construction  of  the  statutes  relating  to 
wills,  and  of  those  relating  to  the  admlnis- 
tnUiun  of  the  estates  of  deceased  persons  in 
tlie  probate  court. 

Section  5785  of  Howell's  Statutes  author- 
izes every  person  of  full  age  and  sound  mind 
to  dispose  of  hia  or  her  estate  by  last  will 
and  testament  In  writing,  and  says:  "And 
all  such  estate  not  disposed  of  by  the  will 
shall  descend  as  the  estate  of  an  intestate, 
being  chargeable  in  both  cases  with  the  pay- 
ment of  hU  his  debts."  Section  5813  pre- 
scribes that  "ail  tlie  estate  uf  the  testator, 
real  and  personal,  shall  be  liable  to  be  dis- 
posed of  for  the  payment  of  his  debts  and  tlie 
expenses  of  administering  his  estate."  Section 


5814:  "If  the  testator  shall  make  provision  by 
his  will,  or  designate  the  estate  to  be  appropri- 
ated for  the  payment  of  his  debts,  *  *  * 
they  shall  be  paid  according  to  the  provisions 
of  the  will.  •  •  •"  Section  5816:  "The 
estate,  real  or  personal,  given  by  will  to  any 
devisees  or  l^atees,  shaU  be  held  liaUe  to 
Uie  payment  of  the  debts.   *   *  *" 

These  provisions  of  the  statute  are  as  cer- 
tain and  positive  as  language  can  express, 
that  the  debts  of  the  testator  must  be  first 
paid  before  legatees  are  entitled  to  receive 
the  legacies  given  by  the  will;  and  snch 
debts  are  made  a  charge  upon  the  estate  of 
the  testator.  In  this  case  the  intent  of  the 
testator  hi  plain  that  his  debts  shall  be  p^ 
before  the  legatee  is  entitled  to  anjrthing. 
The  language  of  the  will  is:  "After  all  my 
lawful  debts  are  paid  and  discharged,  the 
residue  of  all  my  estate,  both  real  and  per- 
sonal, I  give  and  bequeath  to  my  beloved 
wife,  Asenath  Cook,  and  her  heirs,  forever." 
The  testator  has  exclnded  his  residuary  leg- 
atee from  taking  anything  until  there  should 
be  a  residue  after  payment  of  the  debts,  an.I, 
the  debts  far  exmeding  the  whole  value  of 
the  estate,  there  was  nothing  for  her  to  take 
as  a  residuary  legatee.  Lyne's  Estate,  I«.  B. 
8  £q.  4i82.  It  is  well-settled  law  that  where 
a  testator  gives  direction  to  pay  debts,  fol- 
lowed by  a  i^ft  (tf  the  residue  ct  the  real  and 
personal  estate,  the  Intention  is  Indicated 
that  the  debts  are  to  be  paid  out  of  the  testa- 
tor's real  as  well  as  personal  estate,  and  they 
are  charged  upon  such  residue.  Cole  v. 
Turna,  i  Buss.  876;  Qreville  v.  Browne,  7 
H.  L.  Caa.  689;  Wheeler  v.  HoweU,  3  Kay 
&  J.  198;  Gyett  v.  Williams,  2  Johns.  A  H. 
429;  In  re  Bellis'  Trusts.  L.  B.  5  Ch.  Div. 
504;  Bray  t.  Stevens,  L.  B.  12  Gh.  Div.  162; 
in  te  Brooke.  L.  B.  3th.  Div.  630;  Withers 
V.  Kennedy,  2  Mylne  &  K.  607;  Soames  t. 
Bobinson,  1  Mylne  &  K.  50U;  Shakels  t. 
Kichardson,  2  Cktlly.  8L 

The  statutes  above  quoted  are  founded  up- 
on equitable  priuciplee,  and  declare  that  ^1 
the  testator's  property,  real  and  personal, 
shall  be  chargeable  with  the  payment  of  all 
his  debts.  The  whole  estate  is  therefore  le- 
gal asseta,  to  be  administered  as  the  law  pre- 
scribes; and  it  is  no  longer  necessaiy  to  go 
into  chancery  to  subject  real  estate  to  the 
payment  of  debts,  or  to  secure  equality  of 
distribution  among  specialty  and  other  cred- 
itors. By  the  force  of  the  statute  an  equita- 
ble lien  creiU»d  in  favor  of  cieditors  of  the 
testator,  and  they  have  the  right  to  have  this 
lien  enforced  upon  proper  occasion  In  the 
proper  tribunal.  The  bond  required  to  be 
given  by  an  executor,  whether  it  be  the  bond 
required  by  section  5835  or  by  section  5836 
of  Howell's  Statutes,  infra,  is  not  intended 
to  destroy  this  equitable  lien,  but  is  an  addi- 
tional security  to  the  creditors  for  the  pay- 
ment of  their  debts.  The  debts  are  made 
a  charge  upon  the  estate  by  statute,  and 
the  bonds  are  required  in  the  procedure  for 
administering  the  estate  by  the  executors  to 
secure  the  faithful  performance  of  the  tmat 
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arising  from  the  appointment  to  and  accept- 
ance of  the  office.  Section  5835,  How.  St., 
enacts:  "Every  executor,  before  he  shall 
enter  upon  the  execution  of  hia  trust,  and  be- 
fore letters  testamentary  shall  issue,  shall 
give  bond  to  the  judge  of  probate  in  such 
reasonable  sum  as  he  may  direct,  with  one 
or  more  sufficient  sureties,  with  conditions 
as  follows:  (1)  To  malte  and  return  to  the 
probate  court,  within  three  months,  a  true 
and  perfect  inventory  of  all  the  goods,  chat- 
tels, rights,  credits,  and  estate  of  the  de- 
ceased which  shall  come  to  his  possession  or 
knowledge,  or  to  the  possession  of  any  other 
person  for  him;  (2)  to  administer,  according 
to  law  and  to  the  will  of  the  testator,  all  his 
goods,  chattels,  rightB,  credits,  and  estate 
which  shall  at  any  time  come  to  his  posses- 
Bion,  or  to  the  possession  of  any  other  person 
for  him,  and  out  of  the  same  to  pay  and  dis- 
charge all  debts,  legacies,  and  charges  charge- 
aUe  on  the  same,  or  snch  dividends  thereon 
as  shall  be  ordered  and  decreed  by  the  pro- 
bate court;  (3)  to  render  a  true  and  Just  ac- 
count of  his  administration  to  the  probate 
court  within  one  year,  and  at  any  other  time 
when  required  by  such  court;  (4)  to  perform 
all'orders  and  decrees  of  the  probate  court  by 
the  executor  to  be  performed  in  the  prem- 
ises." Section  5836,  as  amended  by  public 
act  No.  169,  Laws  1887,  reads  as  follows: 
"If,  however,  the  executor  named  in  any 
last  wiil  and  testament  or  the  administrator 
with  the  will  annexed  of  any  estate  duly  ap- 
pcdnted  shall  be  residuary  I^tee,  instead  of 
the  bond  prescribed  in  the  preceding  section, 
he  may  give  a  bond  in  such  sura  and  with 
such  sureties  as  the  court  shall  direct,  with  a 
condition  only  to  pay  all  the  debts  and  leg- 
acies of  the  testator,  uid  in  such  case  he  shall 
not  be  required  to  ntum  an  inventmy." 
There  is  nothing  in  this  section  which  modi- 
fies the  foregoing  sections,  charging  the  ptop- 
vrty  In  the  hands  of  the  executor  with  the 
payment  of  the  debts.  That  remains  the 
same,  whether  the  exeeutor  qualifies  under 
section  5835  or  5886.  The  effect  of  the  sec- 
tion is  to  place  the  assets  of  the  testator  in 
possession  and  control  of  the  residuary  lega- 
tee who  has  filed  a  bond  to  pay  the  debts  and 
legacies,  with  the  right  of  disposition  so  long 
as  he  remains  executor.  His  title  to  the 
property,  however,  is  derived  from  the  will 
of  the  testator,  and  is  held  subject  to  the 
payment  of  the  debts  of  tlie  testator.  The 
statute  confers  no  absolute  title  upon  him 
discharged  of  the  claims  of  creditors,  but  by 
filing  the  residuary  legatee's  bond  and  the 
grant  of  letters  testamentary  to  him  he  be- 
comes invested  with  the  right  to  take  posses- 
sion of  the  assets  of  the  testator  for  the  pur- 
pose of  paying  the  debts,  and  may  convert 
the  real  estate  into  money  to  enable  him  to 
pay  the  debts,  without  being  obliged  to  ap- 
ply for  leave  to  sell  to  the  probate  court,  as 
otherwise  he  woiild  be  required  to  do.  His 
title  and  right  to  the  possession  are  qualified, 
and  subject  to  be  defeiited  by  a  removal  from 
office,  in  which  case  the  property  of  the  tes- 


tator undisposed  of  would  revert  to  the  es- 
tate, and  become  vested  in  the  administrator 
de  bonis  non.  The  main  difference  between 
the  administration  of  the  estate  by  an  exeeu- 
tor who  Is  a  residuary  legatee  giving  bond 
for  the  payment  of  debts  and  the  executor 
giving  the  other  bond  required  by  statute  is 
that  in  the  former  case  no  Inventory  is  re- 
quired, and  sales  of  both  real  and  personal 
property  can  be  made  without  application  to 
the  probate  court  for  leave  to  sell.  In  the 
former  case  the  executor  is  loos  under  the 
supervision  of  the  probate  court  than  the 
latter,  but  in  both  cases  the  duty  to  pay  the 
debts  of  the  testator  remains  and  Is  attached 
to  the  office  of  executor,  and  the  performance 
of  this  duty  can  be  enforced  in  a  proper  way, 
— by  the  prot»te  court,  where  he  has  power 
to  enforce  obedience  to  his  orders  and  de- 
crees; by  the  court  of  (^ancery,  where  the 
jurisdiction  of  the  probate  court  is  incom- 
plete or  insufficient. 

The  condition  of  the  bond  to  pay  the  deUs 
given  by  an  executor  who  is  a  residuary  1^- 
atee,  differs  from  the  bond  given  by  any  other 
executor  only  in  this:  In  one  case  he  agrees 
to  pay  the  debts  unconditionally,  whether 
there  are  sufficient  assets  or  not;  and  in  the 
other  he  agrees  to  pay  the  debts  out  of  the 
assets,  and,  if  there  are  sufficient  assets  for 
that  purpose,  there  is  no  difference  in  the 
quality  or  extent  of  their  obligations.  In 
exempting  the  executor  from  the  duty  other- 
wise imposed,  of  returning  an  inventory,  the 
statute  did  not  intend  to  place  the  executOT 
beyond  the  pa^a  of  responsibility  in  case  ho 
should  violate  his  duties  as  executor,  or  neg- 
lect to  pei-form  them.  It  has  been  said  that 
the  effect  of  the  statute  was  to  vest  the  abso- 
lute title  to  all  the  assets  in  the  legatee,  and 
that  they  became  and  are  his  personal  and 
Individual  property  as  fully  as  any  other  prop- 
erty which  be  owns;  that  creditors  have  no 
claims  upon  it  whatever,  and  he  cannot  be 
called  upon  in  any  court  or  in  any  case  to 
render  an  account  of  his  official  acts  as  exec- 
utor; that  the  administration  is  closed;  and 
that  the  creditor's  sole  remedy  is  upon  the 
bond.  It  appears  to  me,  however,  that  these 
posilions  cannot  be  sustained  by  reason  or 
upon  authority.  Thero  is  nothing  in  the 
statute  which  declares  that  he  shall  become 
the  absolute  owner  of  the  assets,  and  that 
such  assets,  on  the  filing  and  approval  of  the 
bond,  t>ecome  his  individual  property.  On 
the  contrary,  the  statute  declares  that  all  of 
the  estate  in  the  hands  of  the  executor  shall 
stand  charged  with  the  payment  of  all  the 
testator's  debts.  His  office  of  executor  is  not 
terminated  on  the  filing  and  approval  of  the 
bond  to  pay  the  debts  and  legacies.  On  the 
contrary,  that  Is  the  condition  precedent  to 
his  right  to  receive  letters  testamentary, 
which  is  his  authority  to  act  at  all  in  the  ad- 
ministration of  the  estate.  He  cannot  be 
sued  personally  for  adebt  due  from  the  testa- 
tor, but  only  officially,  as  executor.  How,  St. 
g§  6902,  5929,  5946,  5947;  Jenkins  v.  Wood. 
14U  Mass.  66,  2  N.  E.  Rep.  780.   And  if  corn- 
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miflslonen  on  cWnm  are  appointed  no  action 
can  be  brought  against  bim,  except  In  a  fbw 
ipedQed  cases,  until  the  thne  limited  for  p^- 
mentof  debts  basexplred.  And  his  individual 
pn^rty  cannot  be  taken  in  execution  upon 
a  Judgment  agalnrt  bim  as  executor,  at  least 
until  after  the  time  for  the  payment  of  debts 
has  expired.  How.  St.  §  5929;  Fair  T.  New- 
man. 4  Term  B.  621;  Feckham  t.  Circuit 
Judge,  41  N.  W.  Bep.  926. 

His  office,  therefore,  continues,  and  he  may 
be  removed  for  fatllng  to  Qle  a  new  bond  by 
the  probate  court  or  failure  to  comply  with 
any  lawful  order  or  decrra  of  that  court. 
How.  St.  §S  5842,  5858.  6005,  6008.  If  he 
cannot  be  called  upon  to  make  any  report  to 
the  probate  court,  and  If  the  administrntlon 
of  the  estate  Is 'closed  by  giving  a  bund  to 
pay  debts  and  legacies,  then  the  probate  court 
has  no  further  jurisdiction  over  bim  or  the 
estate.  If  tbe  bond  is  ttie  only  remedy  of  the 
creditors,  and  the  probate  court  has  no  fur- 
ther jurisdiction  over  him  or  the  estate,  he 
may  resign  or  remove  from  tbe  jurisdiction 
immediately  after  his  appointment,  and  the 
probate  conrt  vould  have  no  authority  to  ap- 
point a  successor.  What  object  could  possi- 
bly be  accomplished  by  appointing  an  admln- 
Istratur  ds  bonis  nonf  The  title  to  the  prop- 
erty, according  to  this  theory,  has  passed  to 
the  legatee,  and  become  as  absolutely  liis  own 
as  any  other  property  which  he  bas  procured 
by  his  labor  or  money,  and  hence  cannot  be 
bronght  back  Into  the  body  of  the  estate,  and 
there  is  absolutely  nothing  for  an  adminis- 
trator de  bonis  rum  to  administer.  The  re- 
siduary legatee  may  foist  upon  the  judge  of 
probate  a  Ixind  with  an  insufficient  penalty, 
or  with  Irresponsible  sureties.  He  may  neg- 
lect to  file  a  new  or  sufficient  bond,  if  re- 
quired, and  in  the  very  face  of  ttie  creditors 
and  of  the  court  be  may  transfer  the  prop- 
erty with  the  fraudulent  intent  to  cheat'  the 
crcKlltora,  and  place  the  property  of  the  testa- 
tor beyond  their  reach,  with  the  avowed  pur^ 
pose  of  not  paying  the  debts,  and  point  the 
creditors  to  the  worthless  bond  as  their  only 
remedy.  A  construction  of  a  statute  that 
leads  to  such  injurious  consequences  and 
fraudulent  results  should  be  avoided,  if  pos- 
sible; the  more  so  as  it  is  not  by  theleUer 
of  tbe  law,  but  by  construcUon  alone,  that 
such  results  are  reached. 

Such  construction  of  section  5836  abrogates 
effectually  the  statutes  relative  to  the  admin- 
istration of  the  estates  of  testates,  throufch 
the  interposition  of  the  probate  court,  and  at 
the  same  time  nullifies  the  will  of  the  testa- 
tor. Under  our  statutes,  the  assets  of  an 
estate  are  not  regarded  as  administered  until 
they  have  been  collected  and  applied  as  re- 
quired by  law  or  the  will  of  the  testator,  and 
until  it  is  fully  administered  the  probate  court 
has  jurisdiction  in  the  matter  of  the  proceed- 
ings, and  in  this  case  it  was  competent  for 
the  court  to  require  the  executrix  to  file  a 
new  bond,  and  to  remove  her  for  failure  to 
comply  with  the  order.  Holbrook  v.  Campau, 
22  Mich.  288;  Levering  t.  Levering,  2  Atl. 


Bep.  1, 1  Oent  Bep.  502,  and  notes.  It  la 
trne  that  executors  take  personal  pr<^rty  of 
the  testator  as  owners  io  their  official  ca- 
pacity, for  thoy  have  no  principal  behind 
them  for  whom  to  act.  But  they  hold  it  in 
their  official  capacity  as  executors,  and.  if 
they  die,  resign*  or  are  removed,  the  assefai 
undisposed  of  by  them  fall  back  into  the  es- 
tate of  the  deceased,  and  may  be  sued  for  and 
recovered  by  the  administrator  de  bonis  non 
with  the  will  annexed.  I  How.  St.  §  5861; 
Williams,  Ex'rs,  (6th  Amer.  £d.)  703.  In 
Bldwell  V.  Whitaker,  1  Mich.  472,  it  was  said 
that  the  word  '*lien,"  in  its  largest  sense, 
"embracee  every  case  In  which  property  is 
charged  with  the  payment  of  any  debt  or 
duty.  To  be  charged  with  the  payment  of 
any  debt  or  duty  is  equivalent  to  being  linUe 
for  the  pa3nnent  of  any  debt  or  duty.  Either 
form  of  expression  imports  a  right  in  rem." 
The  lien  of  creditors  created  by  statute  upon 
the  assets  of  deceased  persons  has  been  recog- 
nized by  the  decisions  of  this  court.  Burns 
V.  Berry,  42  Mich.  176.  3  N.  W.  Bep.  924; 
Winegar  v.  Newland.  44  Mich.  367, 6  N.  W. 
Kep.  841;  Pierce  v.  Holzer,  (Mich.)  32  N. 
W.  Hep.  431;  Hoffman  v.  Beard,  32  Mich.  218. 

Under  our  system  the  settlements  of  es- 
tates of  deceased  persons  are  especially  pro- 
ceedings in  rsm,  (Howard  v.  Moore,  2  Mich. 
226,)  as  they  are  In  most  of  the  other  states 
in  which  the  ren  is  the  decedent's  estate,  and 
the^ut  adrem  is  in  the  creditor.  Upon  the 
death  of  persons  leaving  creditors,  the  debts, 
previously  personal  obligations,  become  im- 
mediately  property  obligiitions,  with  all  the 
foroe  of  a  lien  upon  the  debtor's  estate. 
Grlgnon  v.  Astor,  2  How.  819.  Now,  if  It 
be  conceded  that  a  residuary  legatee's  bond 
takes  the  place  of  tbe  estate  left  by  the  de* 
ceased,  then,  of  course,  it  would  follow  that 
the  res  would  be  destroyed,  and  the  proceed- 
ings thereafter  would  be  in  personam.  But 
this  is  not  conceded.  It  is  the  very  point  in 
dtepute.  The  statute  nowhere  declares  that 
such  bond  shall  have  the  effect  to  release  the 
lien  of  creditors.  In  the  absence  of  sudi 
statute,  the  bond  can  only  be  considered  as  a 
cumulative  remedy  In  behalf  of  the  creditors. 
It  is  urged  that  this  view  Is  unjust  to  the 
residuary  legatee,  as  by  giving  the  bond  he 
undertakes  to  pay  all  the  debts,  whether  the 
assets  are  sufficient  for  that  purpose  or  not. 
The  answer  to  this  is  that  the  giving  of  such 
undertaking  is  'entirely  voluntary  on  his  part. 
The  court  cannot  compel  him  to  give  it,  and. 
if  he  had  rather  give  the  bond  than  make  and 
return  an  inventory  of  the  estate,  he  is  at 
liberty  to  do  so,  knowing  the  risk  he  is  assum- 
ing when  he  enters  into  it.  There  ta  no  in-  • 
justice  in  holding  him  to  a  responsibility 
which  he  voluntarily  assumes. 

The  question  under  cunsideratlon  early 
came  before  the  courts  of  Massachusetts. 
By  the  statute  of  that  state,  passed  in  1783, 
(chapter  32,  g  3,)  It  was  enacted  that  the 
real  estate  of  which  any  one  shall  die  seised 
shall  stand  chargeable  with  all  the  debts  of 
the  deceased.   By  another  section  of  the 
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statate,  which  is  the  same  aa  oun,  it  was 
provided  that  when  the  executcur  was  abo 
aiduary  legatee  he  might  give  a  bond  condi- 
tioned to  pay  all  of  the  debto  and  legacies  of 
the  teetHtor,  in  which  case  he  should  not  be 
required  to  return  an  inventory.  In  Gore  t. 
Brazier,  3  Mass.  523.  it  was  held  tliat  this  sec- 
tion has  no  application  to  the  Hen  on  the  tes- 
tator's estate,  real  or  personal ;  that  this  lien 
remains  in  full  force,  and  that  the  benefit  to 
be  derived  by  the  creditor  or  legatee  from  the 
bond  was  merely  cnmulative.  In  this  case 
there  was  a  residuary  legatee  who  had  given 
bond  to  pay  all  debts  and  legacies.  The  ex- 
ecutor, acting  upon  the  theory  that  he  be- 
came the  owner  of  all  the  property  of  the 
testator,  conveyed  certain  land  of  which  the 
testator  died  seised  to  Samuel  and  Henry 
Brazier,  who  sold  the  same  to  plaintiff,  with 
covenants  of  warranty.  A  creditor  of  the 
testator  obtained  judgment  against  the  exec- 
utor, and  levied  upon  the  land,  had  the  same 
appraised,  and  received  poesession.  There- 
upon the  plaintiff  brought  his  action  for 
breach  of  covenant  with  warranty.  The 
court  held  that  the  property  was  liable  to  be 
seized  for  tlie  debt  of  the  testator,  and  gave 
judument  for  plaintiff. 

The  principle  asserted  in  Gore  t.  Brazier, 
that  the  creditor  has  a  lien  upon  the  assets, 
and  that  the  residuary  legatee's  bond  la 
merely  cumulative,  was  approved  in  the  re- 
cent decision  of  the  case  of  Collins  v.  Collins, 
140 Mass.  502, 5  N.  £.  Itep.  632.  In  thatcase 
John  Collins  made  a  will,  by  which  he  gave 
to  his  wife,  to  be  held  In  trust  for  Beulah 
Collins,  his  granddaughter,  who  was  then  an 
Infant,  a  legacy  of  $500.  He  gave  the  resi- 
due of  his  estate  to  his  wife,  Margarette  Col- 
lins, and  appointed  her  sole  executrix.  Joel 
Collins  died,  and  bis  will  was  admitted  to 
probate  February  2,  1872,  and  tetters  were 
issued  to  Margarette  Collins,  March  4,  1872, 
she  giving  a  iMud  as  residuary  legatee  to  pay 
debts  and  legacies.  The  executrix  filed  no 
inventory  of  the  estate,  and  no  account  in  the 
probate  court.  She  died  December  I,  1872, 
and  the  defendant  was  appointed  administra- 
tor d6  bonis  non  with  the  wilt  annexed, 'and 
gave  the  usual  bond.  He  also  filed  a  first 
and  final  account,  which  was  allowed.  This 
was  in  1873.  Beulah  Collins  became  of  age 
in  1884.  and,  the  legacy  not  having  been  paS, 
she  commenced  an  action  against  the  admin- 
istrator to  recover  it.  She  "had  previously 
obtained  leave  of  the  probate  court  to  bring 
suit  upon  the  bond,  but  no  suit  had  been 
brought.  The  court  said :  "The  first  defense 
relied  on  is  that  the  executrix  was  residuary 
•  legatee,  and  gave  bond  to  pay  debts  and  leg- 
ates, and  that  by  so  doing  she  made  the  es- 
tate her  own,  so  that  it  could  not  be  followed 
Into  the  defendant's  hands  by  a  legatee  having 
no  specific  charge  upon  it.  The  result  of  this 
contention,  if  correct,  would  seem  to  be  that 
no  administrator  de  bonis  non  could  be  ap- 
pointed in  such  cases,  or,  at  least,  that  prop- 
erty not  specifically  bequeathed  or  charged 
would  not  come  to  his  hands.   But  we  are  of 


opinion  that  it  is  not  oortaet^  It  Is  true 
that  the  bond  made  the  executrix  personally 
liable  upon  it  to  the  extent  of  its  penalty,  bat 
that  ia  not  sufficient  to  exonerate  the  eatate, 
unless  the  statutes  provide  that  it  shall  hare 
that  effect.  We  find  no  auofa  provision.  On 
the  contrary,  it  is  expressly  provided  in  Pub. 
St.  c.  129,  §  7.  that  the  lien  of  credttora  on  the 
real  estate  shall  be  preserved,  except  on  such 
part  as  shall  be  sold  to  a  bona  fide  purchaser 
fur  value.  And  it  is  at  least  open  to  argu- 
ment that  the  words,  '  and  all  estate  not  so 
sold  may  be  talien  on  execution  by  a  creditor 
not  otherwise  satisfied,  in  like  manner  as  if 
a  bond  had  been  given  In  the  other  form,*  are 
not  confined  to  real  estate.  However  this 
may  be,  the  purpose  of  the  section  was  to 
confirm  the  doctrine  of  Gore  v.  Brazier,  3 
Mass.  523,  543,  to  the  effect  that  <  the  lien  on 
the  testator's  estate,  real  or  personal,  •  *  * 
remains  in  full  force,  and  the  benefit  to  be 
derived  by  a  creditor  or  legatee  from  the  bond 
is  merely  cumulative.'  Or,  in  the  language 
of  the  commissioners  on  the  revision  of  the 
statutes  in  1835,  who  introduced  the  section, 

*  the  whole  estate  of  the  deceased  Is  put  Into 
his  [the  executor's]  hands  as  the  fund  out  vi. 
which  the  debts  are  to  be  paid.'  Commis- 
sioners* note  to  chapter  63,  §  20.  It  is  true 
that  it  had  been  decided  before  the  Revised 
Statutes  that,  when  an  executor  had  given 
bond  to  pay  debts  and  legacies,  the  probate 
court  could  not  grant  a  license  to  an  admin- 
istrator de  bonis  non  to  sell  real  estate  for  the 
payment  of  debts,  at  least  as  against  a  bona 
fide  purchaser  from  the  executor.  But  this 
exception  is  shown  to  t>e  consistent  with  the 
principle  quoted  from  Gore  v.  Brazier,  by  the 
fact  that  it  also  is  adopted  by  the  statute. 

*  *  *  It  is  true  that  giving  the  bond 
made  it  the  executrix's  duty  to  set  apart  a 
fund  for  the  trust,  but  a  duty  to  pay  and 
payment  are  unfortunately  not  the  same 
thing.  We  have  already  shown  that  the  lia- 
bility upon  the  bond  was  only  cumulative.'* 

It  was  at  one  time  strenuously  contended 
that  an  executor  duly  appointed  and  qualified 
took  the  absolute  title  of  the  personal  assets 
left  by  the  testator,  and  held  it  the  same  as 
his  own  individual  property,  because  he  had 
the  right  to  dispose  of  it,  and  give  a  good  title 
to  tlie  purchaser,  and  that,  therefore,  an  exe- 
cution could  be  levied  upon  such  assets  in 
his  hands  issued  upon  a  judgment  against 
him  personally.  But  this  contention  was  re- 
futed in  the  masterly  arguments  of  the  judges 
of  the  court  of  king's  bench  in  the  case  of  Furr 
v.  Newland,  4  Term  R  645.  The  instances 
where  the  executor  becomes  fully  invested 
with  the  title  tx)the  goods  of  the  testator  in 
his  hands  are  laid  down  in  1  Williams,  Ex'rs, 
bottom  pp.  646-649.  One  of  the  cases  is 
where  he  has  paid  the  debts  out  of  his  own 
funds.  The  nssets  become  his  to  an  equal 
amount;  and,  by  parity  of  reasoning,  if  the 
executor  be  residuary  legatee,  and  has  paid 
all  the  debts  and  legacies,  the  assets  become 
his  absolutely.  Tlieerror  has  been  in  regard- 
ing the  bond  to  pay  debts  and  legacies  as  pay- 
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ment.   But,  as  remarked  in  Collins  v.  Collins, 
Uie  dutj  or  agreement  to  pay  and  payment 
are  not  the  same  thing,  and  it  is  only  by  pay- 
ment that  the  duty  is  discharged  and  the  ab- 
solute title  passes.   In  Jenkins  v.  Wood,  140 
Mass.  67.  2  N.  £.  Bep.  780,  in  speaking  of  a 
midnary  I^fatee  who  was  executor,  and  had 
givm  bond  to  pay  debts  and  legacies*  the 
couit  held  tbat  the  liability  of  sueh  person 
was  as  axeontor,  and  said:  "That  he  la  ao 
liable,  and  that  the  bond  to  collateral  to  that 
liability  to  secure  its  enforcement,  is  too  ob- 
tIoub.  and  well  settled  to  be  questioned;" 
citing  Jones  v.  Richardson,  5  3Ietc.  247 ;  Col- 
well  T.  Alger,  5  Gray.  67;  Holden  v.  Fletch- 
er, 6  Guab.  235;  Bank  v.  Stanton,  116  Mass. 
435;  Jenkins  v.  Wood.  134  Mass.  115.  In 
Holden  v.  Fletcher.  6  Gush.  238.  it  was  held 
that  "the  bond  which  the  defendant  gave  for 
the  payment  of  'all  the  debts*'  must  be  con- 
strued (like  the  usual  bond  given      an  ex- 
ecutor or  administrator)  with  reference  to 
the  other  provisions  of  law  concerning  his  lia- 
bilitj."  In  Jones  V.  Richardson.  5  Mete.,  at 
pages  250.  251,  Chief  Justice  Shaw  said: 
"Perhaps  it  may  be  said  that,  by  the  express 
condition  of  the  bond,  the  executor  and  his 
sareties  are  bound  to  pay  the  debts  and  lega- 
cies; that  creditOia  or  legatees  have  a  rem- 
eily.  in  the  name  ot  the  Judge  of  probate,  on 
the  bond;  and  tbatsuch  Istheironly  remedy. 
Bat  tliis  is  (^poaed  bolh  by  the  statute  and 
by  a  long  course  of  decisions.   It  Is  provided 
by  Rot.  St.  c.  6S.  §  4,  that  tbegiving  of  such 
bond,  to  pay  debts  and  l^^ea,  shall  not 
(with  certain  exceptions)  discharge  the  lien 
on  the  real  estate  of  the  testator,  etc.   But  in 
order  to  charge  the  real  estate,  or  the  goods 
and  person^  estate  of  the  testator,  it  is  nec- 
essary to  obtain  a  judgment  aguinst  the  ex- 
ecutor; and  this  shows  conclusively  that  the 
bond  was  intended  as  a  cumulative,  not  an 
exclusive,  remedy,  and  that  the  creditors  and 
l^tees  were  left  to  the  usual  remedy  against 
the  executor  as  such.    Otherwise  it  would 
happen  that,  although  the  testator  left  ample 
property,  yet,  if  the  executor  and  the  sure- 
ties on  his  bond  should  become  insolvent.,  the 
legatee  would  be  without  remedy.  That 
such  a  bond  in  collateral  security  only,  leav- 
ing the  legatee  to  any  other  remedy  he  may 
have,  has  been  decided  as  the  true  construc- 
tion of  a  similar  pruvifdon  in  St.  1783,  c.  24. 
§  17,  by  a  series  of  rases."   The  doctrine  of 
the  Massachusetts  cases  is  that  the  lien  cre- 
ated by  statute  is  not  extinguished  by  the 
giving  of  the  bond  to  pay  debts  and  legacies, 
but  tbat  such  bund  is  cumulative,  and  that 
the  administration  Is  not  closed,  but  is  still 
under  the  Jurisdiction  of  the  probate  court. 
The  latter  decisions  also  hold  that  the  case  of 
Gore  V.  Brazier  enunciates  the  correct  princi- 
ple, and  that  theadditiunal  section  inserted  in 
the  Uevision  of  1835  was  only  declaratory  of 
what  the  i-ourt  held  to  be  the  law  without  it, 
namely,  that  the  filing  of  such  bond  did  not 
extinguish  the  lien,  but  that  it  was  cut  off 
by  a  sale  of  the  property  by  the  executor  to  a 
purchaser  in' good  faith. 


j  The  Michigan  Revised  Statutesof  1838  fol- 
lowed very  closely  the  Massachusetts  Revised 
Statutes  of  1835.  and  included  the  section 
which  has  been  inserted  by  the  revisers  re- 
ferred to  in  Collins  v.  Collins,  supra.  But 
in  the  Revisions  of  1846  many  important 
changes  were  made.  The  section  following 
that  authorizing  the  residuary  legatee  to  give 
a  bond  to  pay  debts  and  legacies,  whereby  it 
was  provided  that  the  giving  of  such  bond 
should  not  discharge  the  Hen  on  the  real  es- 
tate, except  only  such  part  as  had  been  sold 
by  the  executor  to  a  purchaser  in  good  faith, 
was  dropped  out.  Commissioners  who  by  the 
statute  of  183tt  were  appointed  only  in  case  of 
Insolvent  estates  were  by  the  Revision  of  1846 
made  the  tribunal  tor  adjusting  claims  In  all 
cases,  except  where  there  were  no  debts,  or 
the  whole  estate  did  not  exceed  in  value  9150, 
which  was  assigned  for  the  support  of  the 
widow;  and  if  commissioners  were  app(dnted 
no  suit  could  be  brought  against  the  exec- 
utor until  the  time  limited  for  payment  of 
deUs  had  expired,  with  exceptions  in  favor 
of  real  actions  and  replevin.  Glaima  of  cred- 
itors were  barred  if  not  presented  to  the  com- 
missioners  within  the  time  Axed  by  the  pro- 
bate court  when  the  oommissionera  were  ap- 
pftoted,  and  the  probate  court  was  required 
to  fix  the  time  within  which  the  executor 
should  dispoBei^  tiie  estate,  and  pay  thedebts 
and  legactes,  not  exceeding  one  year  and  six 
monthsin  the  first  Instance.  The  timemlght 
be  extended  not  exceeding  four  years  In  all. 
When  the  time  limited  h^  expired,  the  pro- 
bate court  might  order  notice  to  be  given  to 
the  creditors  of  the  time  limited  for  the  pay- 
ment of  debts;  and,  if  the  creditor  did  not 
demand  bis  debt  or  dividend  from  the  execu- 
tor within  two  years,  his  claim  was  barred. 
If  the  appointment  of  commiaaionerB  were 
omitted,  claimants  were  authorized  to  sue  the 
executor.  In  1850  the  law  was  amended  so 
that  the  appointment  of  oommiasloners  was 
discretionary  witii  the  judge,  except  when  re- 
quested in  writing  by  the  executor  or  admin- 
istrator to  do  so,  and  if  none  were  appointed 
the  duties  devolving  upon  tlve  commissioners 
were  to  be  performed  by  the  j  udge  of  probate, 
but  the  right  of  bringing  suit  was  retained. 
The  bond  cannot  be  prosecuted  by  a  creditor 
uutil  afterthfl  time  for  payment  of  debts  lim- 
ited by  the  probate  court  has  expired,  (How. 
St.  §§  5994.  5997;  Biddle  v.  Wendell,  37 
Mich.  452;)  unless  a  decree  of  distribution  is 
sooner  made  upon  a  settlement  of  the  estate 
by  the  executor  or  administrator. 

Suppose  the  executor,  who  is  a  residuary 
legatee,  and  has  given  bond  to  pay  debts,  de- 
sires that  claims  shall  be  adjusted  by  com- 
missioners, is  he  not  entitled  to  have  tliera 
appointed,  and  if  they  are  appointed  are  not 
the  creditors  obliged  to  prove  their  claims  be- 
fore the  comiuiaaioners  on  peril  of  being 
barred?  He  may  desire  to  know  the  extent 
of  his  liability,  and  when  he  will  be  released 
from  further  claims.  Must  he  be  denied  any 
relief  in  a  court  of  probate?  Has  be  not  a 
right  to  the  same  time  In  which  to  pay  debts  as 
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he  would  have  had  he  given  the  other  bond  re- 
quired by  law?  And  is  he  not  entitled  to  the 
same  protection  against  being  harassed  hy 
salts  until  the  time  to  pay  debn  has  expired  ? 
Is  he  not  entitled  to  the  aid  of  the  court  to 
reach  concealed  or  embezzled  property  or  assets 
under  section  ^76.  or  under  section  &878, 
with  reference  to  property  intrusted  by  the 
executor  to  a  person  wtio  refuses  to  account 
fority  Does  the  giving  of  such  bondsoclose 
the  administration  that  all  rights,  remedies, 
and  Jurisdiction  of  the  probate  court  are  cut 
ofT  which  are  provided  for  by  chapter  228, 
How,  St,  ?  The  only  view  which  1  can  take 
of  the  effect  upon  the  course  of  administra- 
tion in  the  probate  court  which  the  giving  of 
the  residuary  legatee^s  bond  has.  is  that  it  ex- 
cases  the  executor  from  returning  an  in- 
Tentory*  and  as  a  consequence  it  confers  upon 
him  the  right  to  dispose  of  both  the  real  and 
personal  estate  without  being  licensed  thereto 
by  the  probate  court.  He  receives  the  estate 
of  his  testator  In  his  official  capacdty  for  ad- 
ministration; that  is,  to  convert  into  money 
and  pay  the  debts  and  l^cies.  His  au- 
thority to  sell  is  derived  from  hi&  letters  testa- 
mentary and  the  force  of  the  statute.  The 
act  must  be  his  offlcinl  act.  no  less  than  if  he 
was  an  executor  acting  under  h  license,  and 
qualiHed  by  giving  the  ordinary  bonds.  His 
individual  deed  would  only  convey  his  in- 
dividual interest,  given  to  him  by  the  will, 
and  that  would  be  only  the  realdimm  after 
debts  and  legacies  are  paid;  and  the  sale  of 
his  individual  interest  would  not  discharge 
the  lien  of  creditors,  any  more  than  a  sale  by 
any  other  legatee  or  heir  would  discharge 
such  lien.  Burns  v.  Berry,  42  Mich.  176,  3 
N.  ~W.  Rep.  924;  Winegar  t.  Newland,  44 
Mich.  867.  6  N.  W.  Rep.  841;  Hoffman  v. 
Beard.  82  Mich.  218. 

If  I  am  correct  in  this  position,  then  the 
deed  executed  by  Asenath  Cook  in  her  in- 
dividual capacity  on  the  18th  day  of  July, 
1877,  to  S.  Titus  Buvons,  even  had  he  been 
a  bona  ftde  purchaser,  did  not  discharge  the 
lien  of  creditors  upon  the  land,  but  only  con- 
veyed her  individual  interest  as  legatee,  and 
which,  as  appears  by  the  admitted  facts  in 
the  record,  was  nothing;  the  debt  proved 
against  the  estate  being  much  more  than  the 
total  Hssets  of  the  estato.  Section  5864,  How. 
St.,  enacts:  "All  acts  of  an  executor  or  ad- 
ministrator, as  such,  before  the  revocation  of 
his  letters  testamentary  or  of  administration, 
stiall  be  as  valid  to  all  intents  and  pnrposeaas 
if  such  executor  or  administrator  had  con- 
tinued lawfully  to  executo  the  duties  of  his 
trust."  Had  Mrs.  Cook  conveyed  the  land  as 
executrix,  such  act,  at  least  as  to  a  bona  fide 
purchaser,  under  the  authority  of  the  above 
section,  would  have  been  regarded  as  valid 
and  binding,  and  as  such  would  have  cut  off 
the  lien  of  creditors. 

The  complainant,  Martha  Lafferty,  stands 
in  no  better  position  than  her  grantor,  S. 
Titus  Parsons.  She  has  obtained  no  greater 
interest  than  her  grantor  had.  Her  situation 
is  not  one  that  entitles  her  to  the  special  pro- 


tection of  a  conrt  of  eqni^.  An  examination 
of  the  pDhlie  records  of  recwded  conveyances 
would  not  have  shown  any  titie  whatever  in 
Asenath  Cook.  Tliey  would  hare  shown  that 
Olney  Co6k  died  seised  of  the  land,  and  a  pur- 
cliaser  thus  put  upon  inquiry  would  have 
ascertained  from  the  records  in  the  probate 
court  that  Asenath  Cook  had  been  appointed 
sole  executrix,  and  had  given  a  bond -to  pay 
the  debts  and  legacies  as  a  residuary  legatee, 
in  the  penalty  tl*000;  Uiaii  she  had  been 
required  to  give  a  new  bond,  but  the  day  be- 
fore the  time  limited  therefor  she  made  her 
individual  deed  of  the  land  in  question  to  8. 
Titus  Parsons,  and  at  the  same  time  a  peti- 
tion was  on  file  claiming  that  the  testator 
owed  defendant  nearly  flSiOOO;  that  she 
neglected  to  comply  with  the  ovder,  and  in- 
stead had  conveyed  away  her  interest  in  the 
land;  had  been  removed,  aiidan  administrator 
tie  bonis  non  appointed  to  administer  the  es- 
tate. Oommiwtonera  on  claims  had  also  been 
appointed,  and  the  administrator  de  bonis  non 
was  proceeding  in  the  exeenlion  of  his  trust. 
A  purchase  from  Parsons,  under  such  cir- 
cumstances, would  appear  upon  its  face  to 
partake  very  m  uch  of  a  speculative  character, 
and  the  pnrchaser  can  hardly  be  accredited 
with  that  good  ftUth  which  entitles  her  to 
protection  as  an  Innocent  purchaser.  She 
must  be  chargeable  with  notice  of  whatever 
defecte  appear  in  the  proceedings  of  the  pro- 
bate court  affecting  the  jurisdiction,  and,  If 
the  lien  of  creditors  had  not  been  discharged 
by  lawful  acts  of  the  executor,  ttie  land  in  her 
hands  was  charged  with  the  payment  of  the 
debts,  and  might  be  sold  for  that  purpose. 
The  administrator  de  bonis  non  had  the  right 
to  apply  to  the  probate  court  for  license  to 
sell  the  land  in  question,  and  the  probate 
court  had  authority  to  grant  such  license.  A 
sale  made  in  pursuance  of  such  autiiority, 
under  and  in  accordance  with  the  statute, 
does  not  constitute  a  cloud  upon  complain- 
ant's title,  but  under  the  facts  disclosed  by 
this  reconi  the  complainant's  claim  consti- 
tates  a  cloud  upon  the  title  of  the  purchaser 
at  the  administrator's  sale.  It  is  not  nec^ 
sary  to  decide  upon  the  validity  of  the  tax- 
deed  held  by  the  defendant. 

It  Is  claimed  by  the  defendant  that  the  pro- 
bate court  had  no  jurisdiction  to  Issue  letters 
tf^tamentary  to  Asenatti  Cook,  for  two  rea- 
sons: (I)  No  notice  of  the  time  and  place  of 
giving  the  bond  by  the  party  named  as  exec- 
utor and  residuary  legatee  was  given  by  the 
jud^e  of  probate  to  the  creditors.  (2)  The 
bond  given  was  with  only  one  surety,  when 
the  statute  requires  more  than  one;  its  lan- 
guage being  that  the  bond  shall  be  given  with 
sureties. 

We  do  not  consider  it  necessary  to  decide 
these  points  upon  the  record  before  us,  as 
what  has  btfen  said  disposes  of  the  case.  We 
may,  however,  suggest  that,  if  the  court  had 
jurisdiction  to  make  the  appointment,  the 
fact  that  there  was  but  one  surety  will  not 
render  the  act  of  the  executrix  void  after  let- 
ters testamentary  had  been  issued  to  her. 
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The  defective  bond  would  be  an  Irrefjularitj, 
which  could  be  corrected  In  the  probate  court 
underthe  statute.  Section5864,abovecited. 
Single  V.  Entrekin,  44  Ohio  at.  637,  10  N. 
£.  Kep.  675.  Upon  the  first  point  we  sag- 
gest  that,  if  the  construction  of  the  complain- 
ant is  correct,  the  giving  of  the  residuaiy 
lenatee's  bond  discharges  the  lien,  closes  the 
■dmiDistration,  and  the  creditors  have  no 
other  remedy  than  an  action  upon  the  bond 
for  the  payment  of  their  debts.  Then  the 
creditors  are  vitally  Interested  in  the  sufH- 
cieney  of  tbe  bond  and  the  responsibility  of 
the  sureties.  In  a  case  of  such  importance 
to  tfaem,  they  would  have  a  right  to  he  heard 
before  the  bond  was  approved.  Notice  to 
parties  whose  rights  are  to  be  affected  lies  at 
the  foandatlon  of  legal  pro(»eding8,  and  is 
tbe  touch-stone  of  jurisdiction.  Nothing  is 
plainer  than,  if  the  giving  of  the  bond  is  to 
have  the  effect  contended  for,  that  notice 
slioald  be  given,  and  that  it  Is  a  prerequisite 
to  the  l^>proTal  of  a  bond  which  has  such  im- 
portant conseqaenoes.  The  estate  could  not 
be  swallowed  np  by  the  executor,  and  a  paper 
bond,  with  its  naked  promise  to  pay  the 
debts,  be  substituted  in  its  stead,  without  the 
creditors  having  their  day  In  court  upon  the 
question  ui  tbe  aufflcienoy  of  the  substitute 
to  which  th^  must  look  for  their  pay. 
Great  care  is  required  of  probate  courts  in 
taking  executors'  bonds.  Ordinarily  the 
judge's  duty  requires  him  to  fix  the  penalty 
with  referenee  to  the  amount  ot  Uie  assets, 
and  not  to  the  liabilities  of  the  testator;  bnt 
in  the  residuary  legatee's  bond  the  case  Is  re- 
versed, and  the  penalty  most  be  fixed  with 
reference  to  the  debts  and  l^taeles.  The 
legacies  a|ipear  apon  the  face  of  the  will,  but 
there  la  no  way  In  which  the  court  is  in- 
formed of  the  amount  of  the  debts.  Unless 
some  notice  is  given  to  creditors  at  the  time 
and  place  where  he  will  fix  tbe  amount  of 
the  bond  which  a  residuary  legatee  inmposes 
to  give*  so  tliat  f^ey  may  in  some  way  in- 
form ttw  court,  it  must  necessarily  be  a  mat- 
ter of  guess-work  with  the  court  in  fixing 
the  penalty.   Other  points  have  been  sug- 

Ssted  which  are  claimed  to  be  fatal  to  the 
fenae;  but  as  they  have  not  befu  dtscussed 
or  raised  in  the  brief  of  oounsel,  and  as  the 
complainant  has  the  burden  of  such  a  case 
as  entities  her  to  equitable  relief,  we  have 
thought  twst  to  place  our  decision  upon  the 
merits  of  the  ease  as  presented. 

The  decisions  of  this  court  have  thus  far 
been  upon  the  extent  of  tbe  liability  of  the 
^ndpai  and  sureties  upon  such  bonds,  and 
upon  tliat  question  there  lias  t>een  no  differ- 
Mkce  of  opinion,  either  in  this  or  in  any  other 
court,  that  I  am  aware  of,  where  the  ques- 
tion tias  been  ntised.  I  have  less  healtiiucy 
in  stating  what  I  believe  to  be  the  true  doc- 
trine  upon  the  s  abject  under  consideration, 
as  this  la  the  first  tlnke  a  dispate  concerning 
the  title  acquired  by  the  residuary  legatee 
who  has  given  such  bond  has  been  brought 
before  us  for  adjudication.  For  the  reasons 
stated,  it  is  my  opinion  that  the  bill  of  com- 


plaint should  be  dismissed,  with  eoshi  of 

both  courts. 

MOBSE  and  Lohg,  JJ.,  concurred  with 
Chauplxn,  J. 

Cahfbkll,  J.,  (dUnenting.)  When  this 
case  was  l)efore  this  court,  and  the  demurrer 
overruled.  {SS  N.  W.  Kep.  221,)  it  wiia  de- 
cided that  without  proof  upon  tlie  questions 
raised  by  the  contending  parties  it  was  bet- 
ter to  hold  the  pleadings  open  for  final  ex- 
amination, and  to  make  no  rulings  on  the 
law  points  till  the  whole  matter  was  investi- 
gated. Upon  the  record  as  finally  made  op 
in  the  circuit  court  for  the  oounty  of  Wayne, 
that  court  sustained  the  complainant's  bill, 
and  held  that  defendant  was  not  holder  of  a 
superior  title.  The  opinion  is  not  before  us, 
and  the  decree  contains  no  specific  recital. 
But  there  can  be  no  question  under  our 
former  decision  that  complainant's  title  Is  on 
its  face  Tsiid,  unless  overcome  by  tbe  subse- 
quent probate  inroceedings.  and  that  her  legal 
title  odled  upon  defenduit  to  show  a  better 
one.  The  decree  below  should  stand,  unless 
shown  satisfactorily  to  be  erroneous.  It  is 
only  necessary,  in  view  of  the  statement  of 
facts  set  out  In  the  former  decision,  to  indi- 
cate briefly  the  controversy  as  it  now  stands. 
Olney  Cook,  of  Detroit,  died  In  August.  1876. 
leaving  all  ct  his  property  to  his  wife,  and 
making  her  and  Uoyal  0.  Remick  executors. 
When  the  wiH  was  admitted  to  probate, 
Iwnds  were  required  in  the  sum  ci  flO.OOO, 
but  on  Mr.  Bemick's  declining  to  act  Mrs. 
Oook  filed  a  rpslduary  legatee's  bond  to  my 
debts  and  legacies  in  the  sum  of  $1,000, 
whicli  was  approved  by  the  probate  judge. 
Ho  one  appealed  from  this  prooeeding,  which 
took  place  at  Uie  October  session  of  the 
Wayne  probate  court,  on  Monday,  October 
2. 1876.  On  the  12th  day  of  June,  1877.  de- 
fendant filed  a  petition  in  the  Wayne  probate 
court,  asking  for  a  new  bond.  The  only 
facts  on  which  this  petition  was  based,  and 
the  only  reasons  given  In  it,  were  that  de- 
fendant "is  Interested  in  said  estate  as  a 
creditor  of  said  deceased,"  and  that  the  bond 
is  insutHcient  "for  the  followtng  reasons, 
viz.:  That  theclalmof  your  petitioner  alone 
against  said  estate  amounts  to  nearly  fifteen 
thousand  dollars."  No  objection  was  made 
in  this  petition  to  the  regularity  or  propriety 
of  the  original  acceptance  of  the  bond,  and 
no  reason  is  given  why  complaint  was  not 
made  earlier.  It  does  not  appear  from  the 
record  what  notice  whs  given  of  this  appli- 
cation. On  the  9th  day  of  July,  1877,  the 
probate  court  ordered  Mrs.  Cook  to  execute 
a  new  bond  in  tbe  sum  of  S20,000  within  10 
days,  which  she  omitted  to  do.  It  does  not 
appear  that  Mrs.  Co<ik  was  notified  of  this 
order.  On  July  21, 1877,  defendant  filed  an- 
other petition,  praying  for  the  removal  of 
Mrs.  Cook  as  executrix,  and  that  ahe  ac- 
count. Tbe  facts  set  out  are  ( 1)  that  defend- 
ant **ls  interested  in  sidd  estate  as  a  creditor 
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of  said  deorased,"  and  (2)  the  n^Ieot  of  Mrs. 
Cook  to  file  a  new  bond,  ttmn  are  no  alle- 
gations stiowing  notice  or  anything  beyond 
the  omidilon  to  give  the  bond.  On  the  same 
day,  July  21,  1877,  Mra.  Cook  was  removed. 
On  September  S.  1877.  Ilenrj  D.  Barnard 
was  appointed  administrator  de  bonit  non 
with  the  wlU  annexed.  The  record  does  not 
show  upon  what  applic^ion  or  notice  this 
was  done.  Coramfsslonera  were  appointed 
September  10,  1877,  and  reported  March  21. 
1878.  Nothing  appears  concerning  them  or 
their  action,  except  that  th^  allowed  a  claim 
to  defendant  for  •13,391,  but  of  what  nature 
the  record  Is  silent,  and  no  other  creditors 
appeared.  On  the  2d  of  July.  1879,  Mr. 
Barnard  Hied  a  petition  for  leave  to  sell  real 
estate,  and  on  September  3Mh  he  was  licensed 
to  sell  the  land  in  controversy,  and  other 
lands  not  described  in  the  record.  On  March 
5,  1880,  this  and  other  land  was  sold  to 
Francis  Palms,  the  report  of  sale  being  made 
April  5,  and  confirmed  April  21, 1880.  De- 
cember 10.  1880,  Mr.  Falms  conveyed  to 
defendant,  and  the  deed  was  rpcorded  No- 
vember 1. 1881. 

Complainant's  title  came  in  this  way:  On 
July  18, 1877.  Mrs.  Cook,  the  residuary  leg- 
atee, conveyed  the  lot  in  dispute  to  S.  Titus 
Parsons  by  warranty  deed,  for  a  stated  con- 
sideration of  $4,0U0.  This  deed  was  recorded 
October  25.  1877.  On  November  15,  1877, 
Psrsons  and  wife  conveyed  by  warranty 
deed  to  complainant  for  a  consideration  of 
86,000,  actually  paid  in  property  sworn  with- 
out contradiction  to  l>e  worth  that  sum.  On 
the  Ist  ot  January,  1878,  complainant  went 
into  open  and  recognized  actual  possession, 
and  has  ever  since  been  so  possessed.  Nei- 
ther Palms  nor  defendant  ever  undertook  or 
sought  to  get  into  pcKisessfon,  and  complain- 
ant, having  no  other  means  of  seLtling  the 
title,  brought  this  bill,  April  27.  1877;  de- 
fendant having  held  claim  for  six  years  and 
upwards  without  moving  to  enforce  it. 

There  are  only  two  laws  under  which  de- 
fendant could  have  been  incorporated.  It 
does  not  appear  from  the  record  which  stat- 
ute was  complied  with,  but  both  contain 
positive  directions  for  what  purposes  sav- 
ings banks  may  take  or  hold  lands,  (How. 
St.  §§  3142,  3231.)  and  both  absolutely  forbid 
taking  or  holding  for  any  other  purpose, 
(How.  St.  &§  3143,  3231.)  Banks  have  al- 
ways been  limited  in  this  state  in  their  po'wer 
to  ^elands,  and  it  was  held  in  Uank  v.  Niles, 
1  Duug.  (Mich.)  401,  thatsuch  arestrictiun  as 
appears  here  made  the  contract  under  which 
land  WHS  taken  absolutely  tinlawftil  and  void. 
TIjc  present  record  contains  nothing  to  sus- 
tain the  purchasa  The  property  is  not  a 
banking-house  or  occupied  for  banking  busi- 
ness; it  was  never  mortgaged  to  defendant 
to  secure  a  debt  lawfully  incurred;  and  it 
was  not  sold  upon  any  judgment  or  decree 
in  del'endant^s  favor,  and  was  not  bid  oft  by 
defendant  at  all,  but  by  another  person.  Fur- 
thermore, in  the  Savings  B»nk  statute  in 
How.  St.  g  3231,  property  not  used  for  the 


business  of  the  bank  is  required  to  be  sold 
within  five  years  from  its  acquisition.  Un- 
der the  practice,  in  suits  like  the  present,  a 
party  setting  up  a  claim  to  land,  and  yet  ly- 
ing by  ai^  refusing  to  enforce  it,  Is  entitled 
to  no  equitable  consideration,  and  must  rtiy 
on  such  strict  rights  as  he  possesses.  As  the 
party  in  possession  cannot  resort  to  a  legal 
action,  the  only  one  who  could  do  so,  uid 
who  relies  on  what  is  claimed  to  be  a  legal 
title,  should  not  be. favored  beyond  bis  1^1 
right.  This  defendant  admits,  and  asserts 
that  it  had  no  parpoee  of  resorting  to  legal 
remedies  at  all,  and  was  holding  back  to  com- 
pel complainant  to  sue.  Thwe  is  no  npluiar* 
tlon  given  which  would  bring  the  defendant 
within  any  enabling  provision  of  the  statutes 
as  a  purchaser,  and  none  which  explains  the 
rettmtion  b^ond  five  yearn.  Whrtheror  not 
this  latter  violation  of  law  should  be  regarded 
in  this  suit  the  former  Is  settled  by  autliortty. 
So  far  as  banks  are  concerned,  they  liave  no 
general  power  to  take  Ifuids. 

But  the  qaesUon  Is  presented,  and  was 
xaiaed  on  both  hearings,  wb^her  the  com- 
plainant's purchase  from  the  residuary  lega- 
tee's grantee  is  subject  to  any  Interference 
by  the  action  of  the  probate  court.  There 
are  several  subordinate  Inquiries  involved  In 
the  record.  The  question  coming  first  in  or- 
der of  time,  as  well  as  b^ng  otiierwise  im- 
portant, relates  to  the  liability  of  an  estate 
once  adjudged  to  the  residuary  legatee  to  be 
thereafter  meddled  with  by  ttn  probate  court 
as  coming  under  the  rules  t^>plied  to  ordinary 
estates.  In  the  outset  it  must  be  remarked 
that  this  case  must  be  governed  by  the  laws 
of  Michigan,  as  recognized  and  construed  by 
this  court,  and  that  the  statutes  or  decisions 
other  states  cannot  prevail  against  our 
own  The  only  state  to  which  counsel  re- 
ferred for  light  is  Massachusetto,  from  which 
it  was  insisteid  we  borrowed  our  statutes,  and 
to  which  we  should  look  for  guidance.  It  Is 
not  true,  however,  that  we  copied  our  pro- 
bate sjntem  from  that  state,  as  it  now  stands, 
to  any  great  extent,  and  in  some  of  the  most 
important  matters  bearing  on  this  contro- 
versy we  distinctly  rejected  that  system.  But 
in  the  light  of  our  own  repeated  rulings  it 
would  be  violating  all  rules  of  decision  to 
override  what  has  been  recognized  as  the 
law  of  our  own  state  to  follow  the  decisions 
of  any  other  region  whatever.  In  referring 
to  some  of  the  difFeiences  between  the  two 
states,  which,  however,  would  not  authorize 
some  of  the  assumptions  made  for  them,  I  do 
not  rec<^ize  that  we  should,  under  any  dr* 
cumstances,  disregard  our  own  decisions  as 
to  the  proper  force  of  the  statutes.  Under 
our  Michigan  probate  system,  when  an  es- 
tate, whether  testate  or  intestate,  is  settled 
in  the  ordinary  way,  the  executor  or  admin- 
istrator gives  bonds  to  inventory  and  return 
all  property  coming  to  his  knowledge;  and 
to  administer  according  to  law  and  to  the 
will  of  the  testator  all  h»  goods,  chattels, 
rights,  credits,  and  estate,  and  out  of  it  to 
pay  all  debts,  legacies,  and  charges,  or  such 
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dividends  as  shall  be  ordered  by  the  probate 
court;  to  render  a  true  and  just  account  of 
his  <tdministratton  to  the  probate  court  with- 
in one  year,  and  at  any  other  time  when  re- 
quired by  said  court;  and  to  perforin  all  or- 
ders and  decrees  of  the  probate  court  by  him 
to  be  performetl  in  the  premtsfs.  How.  St. 
6  5835.  This  bond  covers  every  conceiTable 
duty  of  any  executor,  and  the  purptnea  re- 
cited specially  cover  all  of  his  usual  func- 
tions. It  is  the  plain  purpose  of  the  statute 
to  leave  no  duty  unprovided  for.  By  section 
5836  it  is  declared:  "If,  however,  the  exec- 
utor shatl  be  residuary  legatee,  instead  of  the 
bond  prescribed  In  the  preceding  section,  he 
Diay  give  a  bond  in  such  sum  and  with  such 
sureties  as  the  court  may  direct,  with  a  con- 
dtUon  only  to  pay  all  the  debts  and  legacies 
of  the  testator,  and  in  such  case  he  shall  not 
be  required  to  return  an  inventory."  By  sec- 
tion 5846  Joint  or  separate  bonds  may  be 
given  in  case  there  is  more  than  one  executor. 

By  our  probate  laws  it  is  also  provided 
that,  except  where  suits  are  pending  against 
the  decedent,  all  claims,  except  for  title  or 
po6Sf«8ion  of  land,  shall  be  established  before 
commissioners,  or  before  the  probate  judge 
acting  in  the  same  capacity ;  and  judgments 
recovered  in  suits  pending  must  also  be  cer- 
It  lied  to  the  probate  court,  instead  of  being 
enforced  by  execution.  And  all  claims  are 
payable  ratably,  except  a  few  preferi'ed  claims 
due  to  the  government,  or  to  persons  holding 
special  equities  as  recognized  by  statute. 
How.  St.  c.  *224.  In  other  words^  the  pro- 
ceedings In  ordinary  estates  are  proceedings 
in  rem.,  analc^us  to  bankruptcy  procenlings. 
The  executor  is  only  bound  to  the  extent  of 
the  assets  which  he  had  or  should  have  had. 
Basom  v.  Taylor.  89  Mich.  682;  Peckham  v. 
Hoas,  57  Mich.  289,  23  N.  W.  Bep.  818. 

It  has  been  decided  several  times  In  this 
court  that  all  claims  against  estates  in  ad- 
ministration must  be  established  under  the 
probate  laws,  and  that  no  other  courts  have 
jarlsdiction  to  create  charges  against  the  es- 
tate, and  that  the  probate  court  is  the  only 
court  which  can  reach  persons  al»ent  as  welt 
as  present  through  Its  jorisdiction  in  rem. 
Dickinson  v.  Seaver.  44  Mich.  624.  7  N.  W. 
Hep.  182;  Clark  v.  Davis.  32  Mich.  154; 
Barry  v.  Davis,  33  Mich.  515;  Shurbnn  v. 
Hooper.  40  Mich.  503;  Shelden  v.  Walbridge, 
44  Mich.  251.  6  N.  W.  Rep.  681;  Patrick  v. 
Howard,  47  Mich.  40,  10  N  W.  Rep.  71; 
Aldrich  V.  Annin,  54  Mich.  230, 19  N.  W. 
Rep.  964;  Peckham  v.  Circuit  Judge,  41  N. 
W.  Rep.  926.  Thesecaaes  hold  that  courts  of 
equity  liave  no  more  power  over  claims  and 
tbeir  allowance  than  courts  of  common  law. 
and  that  even  on  appeal  the  circuit  court  can 
admit  nothing  not  claimed  below.  And  in 
Palm's  Appeal.  44  Mich.  637,  7  N.  W  Itep. 
200,  It  was  held  there  was  no  way  to  reach 
the  proceedings  on  claims  acted  on  except  by 
appeaL  The  statute  is  express  tliat  claims 
not  presented  In  the  manner  specified  shall  be 
absolutely  barred.  How.  St.  g  5901. 
Tbe  reenlt  of  all  this  is  that  the  whole  busi- 


ness of  settling  np  an  estate  in  the  ordinary 
way  is  In  the  probate  court,  which  has  power 
in  some  cases  to  extend  time  both  for  proof 
and  for  payment  of  debt,  and  that  the  files 
and  records  of  that  court  will,  if  properly 
kept,  show  all  the  items  of  the  estate,  and 
their  disposition,  by  the  inventory  and  the 
accounting  under  it.  And  every  person 
claiming  to  be  a  creditor  is  bound  by  the  pro- 
ceedings from  beginning  to  end,  unless  he 
appeals  from  them  precisely  as  in  bankruptcy 
and  other  proceedings  in  rem.  and  because 
they  are  in  rem.  For  manifest  reasons  con- 
structive notice  Is  all  that  can  bf  given  to 
creditors  in  most  cases,  inasmuch  as  they 
may  be  unknown  or  out  of  the  jurisdiction, 
and  the  power  so  to  reach  them  is  only  given 
by  statute  to  the  probate  court.  Dickinson 
v.  Seaver,  44  Mich.  624,  7  N.  W.  Rep.  182. 
There  is  no  instance  in  jurisprudence  where 
constructive  service  is  lawful,  except  when 
the  court  acts  in  rem.  No  personal  effect 
can  be  given  to  judgments  without  personal 
service.  This  is  elementary.  And  accord- 
ingly when  the  res  ceases  to  be  within  the 
jurisdiction  the  jarlsdiction  itself  ceases. 
This  WHS  declared  in  Durfee  v.  Abbott,  50 
Mich.  279,  15  N.  W.  Hep.  454,  which  will  be 
referred  to  again. 

This  has  been  referred  to  for  its  bearing  on 
the  rights  and  duties  of  creditors  whodesireto 
assert  their  claims.  When  a  will  Is  offered  for 
probate,  a  general  notice  is  given  which  bi  nds 
all  persons  interested.  Those  directly  inter- 
ested are  tbe  family  and  kindred,  the  legatees 
anddevisees,  and  thecreditors.  The  primary 
object  of  the  hearing  Is  todetermine  whether 
or  not  there  is  an  intestacy.  If  the  will  is 
not  sustained,  the  estate  is  subject  to  the  or- 
dinary Hdminlatration  as  an  intestate  estate; 
and  if  there  is  noexecutor  the  administration 
with  the  will  annexed  is  granted  in  the  same 
way  as  in  a  case  of  intestacy.  Any  creditor 
is  interested  in  the  determination  of  these 
matters,  inasmuch  as  a  will  may  make  provis- 
ions complicating  the  conditions  of  payment, 
or  may  appoint  an  executor  who  will  not  be  a 
safe  manager;  and,  whatever  may  be  the  re- 
sult, the  creditors  are  interested  in  having 
good  and  adequate  bonds,  but  if  th^  do  not 
appear  they  may  be  damnified. 

An  executor's  bond  is  only  required  for  the 
safety  of  parties  interested,  and  it  .is  some- 
times very  properly  made  only  nominal.  If 
the  testator  desires  it,  or  if  the  property 
which  the  executor  can  dispose  of  is  small, 
the  bond  may  be  safely  made  so,  and,  unless 
he  has  power  to  sell  lands,  need  only  be 
measured  by  personalty;  and,  if  the  executor 
is  an  heir  or  devisee,  there  Is  no  occasion  for 
covering  anything  that  would  fall  to  liim.  ex- 
cept in  favor  of  creditors  or  other  legatees. 
Hut,  as  all  bonds  protect  creditors,  it  is  for 
their  interest,  and  it  is  their  duty,  if  they 
need  protection,  to  appear  and  show  it.  As 
the  statute  distinctly  contemplates  that  bonds 
shall  be  given  in  view  of  the  Indebtedness  of 
the  estate,  the  judge  of  probate  is  bound  to 
Inquire  into  the  question,  and  it  must  always 
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be  presumed  thafc  he  does  so,  and  that  his 
conclusion  is  correct.  If  fauit  is  found  with 
it,  an  appeal  is  always  open  to  the  partj  dis- 
satisfied, and  if  he  fails  to  take  it  his  mouth 
should  be  closed,  unless  he  has  been  misled 
or  defrauded,  or  without  his  own  fault  pre- 
vented from  appealing.  There  can  be  no 
doubt  of  the  power  of  the  judge  of  probate  to 
examine  p»rtie8  and  witnesses  concerning 
any  matter  on  which  he  is  to  exercise  his  judg- 
ment. Carpenter  t.  Probate  Judge,  4U  Mich. 
318,  12  K.  W.  Hep.  197.  Batbbone's  Estate, 
44  Mich.  57.  6  N.  W.  Kep.  115.  In  the 
present  case  no  reason  was  given  in  the  ap- 
plication for  a  new  bond  why  defendant  made 
no  showing,  or  why  it  did  not  appeal.  It 
was  not  claimed  in  that  petition  that  the  pro- 
bate judge  was  wrong  in  taking  the  residuary 
legHtee's  bond  as  he  did.  On  the  contrary, 
that  is  assumed  to  have  been  l^ally  and  prop- 
erly taken.  Neither  is  it  shown  that  defend- 
ant was  not  fully  informed  the  while  on 
the  subject  and  acquiescent. 

On  the  argument  in  this  court  It  was 
claimed  that,  the  judge  of  probate  having 
fixed  the  executors'  bonds  at  $10,000,  the 
subsequent  acceptance  of  a  bond  for  a  I^s 
sum  was  not  only  wrong,  but  in\alid,  as  de- 
fendant was  not  supposed  to  be  in  court  or 
cognizant  of  the  change.  Such,  however,  Is 
not  the  claim  of  the  petition,  and  such  is  not 
the  law.  Th«  statute  allowing  an  execator 
who  is  a  residuary  legatee  to  give  a  restricted 
bond  does  not  apply  where  there  is  also  an 
executor  ready  to  act  who  is  not  such  a  lega- 
tee, iiy  Olney  Cook's  will  Mr.  Eemiok  and 
Mrs.  Cook  were  both  made  executors,  and 
wlien  the  will  was  probated  it  became  the 
duty  of  the  probate  court  to  fix  the  bond  on 
that  basis,  unless  Eemick  declined  on  the 
spot,  as  he  did  not.  Kemick,  as  a  stranger 
in  estate,  would  be  liable  to  Mrs.  Cook  as 
resid  uary  legatee,  as  well  as  to  any  creditors, 
and  the  penalty  of  the  bond  must  therefore 
be  such  as  would  hold  him  for  all  that  should 
come  into  his  hands;  and  as  the  bond  might 
be  joint,  and  there  is  no  statutory  recognition 
of  a  difference  in  the  bonds  of  two  joint  ex- 
ecutors, it  would  be  necessary  to  have  the 
bond  large  enough  to  cover  the  whole  estate, 
so  far  »B  he  had  power  over  it,  and  the  bond 
was,  no  doubt,  fixed  on  that  basis.  Bat  the 
statute  also  contemplates  a  possible  failure 
on  the  part  of  one  or  more  executors  to  qual- 
ify. It  also  contemplates  that  a  sole  executor 
who  is  residuary  legatee  may  give  the  special 
bond,  and  this  could  only  be  done  when  the 
other  declined  to  act.  But  when  the  residuary 
legatee  became  sole  executrix,  then,  as  there 
were  no  other  legatees,  there  was  no  need  of 
a  bond  larger  than  would  cover  debts,  and 
the  security  which  Eemick  should  hare  given 
for  Mrs.  Cook's  protection  was.  no  longer 
needed,  and  a  smaller  one  was  proper,  unless 
the  existence  of  debts  had  been  brought  to 
the  attention  of  the  court.  But  the  probate 
proceedings  upon  a  will  are  not  terminated 
by  fixing  the  penalty  of  a  bond.  If  no  bond 
is  given  seasonably,  then  the  estate  may  tw 


turned  over  to  an  administrator  at  the  request 
of  the  parties  who  would  be  entitled  to  be 
beard  in  case  of  intestacy;  and.  as  no  cred- 
itor can  procure  allowance  and  payment  of 
Ills  claim  without  administration,  it  was  the 
duty  of  defendant  to  pay  such  lieed  to  the 
proceedings  as  to  be  able  to  know  whether 
any  executor  qualified,  so  as  to  have  admin- 
istration granted  in  case  the  executors  failed 
;  to  do  so.  and  in  that  case  to  look  after  both 
the  person  and  the  security. 

Defendant  was  bound,  therefore,  on  its 
own  behalf,  to  be  informed  what  course  was 
taken,  and  there  Is  nothing  to  show  a  want 
of  such  knowledge,  or  any  reason  for  it,  or 
to  show  why,  if  dissatisfied,  no  appeal  was 
taken.  As  already  stated,  there  was  notliing 
in  the  petition  and  nothing  in  the  proof  to 
indicate  that  defendant  did  not  know  all 
about  the  estate,  as  presumably  it  did,  and 
the  acceptance  of  the  bond,  not  appealed 
from,  was  an  assurance  to  all  the  world  that 
the  statute  had  been  complied  with  wtuch 
turned  over  this  property  to  the  leriduaiy 
legatee. 

There  Is  nothing  in  the  statute  or  in  the 
nature  of  tlie  case  which  calls  for  any  further 
official  action  by  Mrs.  Cook  as  executrix.  By 
accepting  the  statutory  permission,  she  has 
made  herself  personally  liable  for  the  debt. 
And  there  is  no  need  of  anyformality  on  the 
part  of  an  executor  in  turning  over  devised 
lands  to  a  devisee.  They  pass  by  the  will  it- 
self. It  was  held  in  Chapman  v.  Craig,  37 
Mich.  370,  that  a  residuary  legatee  is  not 
bound  in  an  action  to  show  that  the  estate  is 
settled,  or  the  debts  and  legacies  paid  and 
the  representative  discharged,  but  may  sue 
as  owner.  And  even  in  regard  to  specific 
bequests  it  was  held  in  Eberstein  v.  Camp, 
Id.  176,  that  the  executor  ought  not  to  with- 
hold them,  unless  apparently  necessary.  In 
the  case  of  a  devise,  the  title  never  vests  in 
the  executor,  and  the  devisee  takes  at  once, 
subject  to  any  burden  which  the  law  imposes. 
And  in  Kennedy  v.  Shaw,  43  Mich.  359,  2  N. 
W.  Rep.  396,  it  was  held  that  such  prop^'^ty 
could  not  be  reclaimed  without  necessity; 
and  that  an  amicable  settlement  of  an  estate, 
and  the  resignation  of  the  administrator, 
were  a  sufficient  consideration  for  a  promise 
by  one  of  the  family  to  pay  the  debts  of  the 
estate.  So  it  was  held  in  Mower's  Appeal,  48 
Mich.  441,  12  N.  W.  Rep.  646,  that  a  resid- 
uary devisee  and  legatee,  under  a  will  not 
probated  in  Michigan,  had  a  vested  interest 
which  authorized  him  to  appeal  from  a  de- 
cree settling  the  Michigan  administrator's 
account.  And  it  Is  also  lield  that  the  probate 
of  a  will  relates  back  to  the  death  of  the  tes- 
tator, so  that  transfers  by  legatees  made  be- 
fore probate,  and  actions  of  ejectment  brought 
by  devisees  before  probate,  are  validated  by 
the  probate.  Allison  v.  Smith,  16  Mich.  429; 
Sutphen  t.  Ellis,  35  Mich.  446;  Bichaids  r. 
Fierce.  44  Mich.  444.  7  K.  W.  Eep.  54 

An  executor,  as  swdi,  bus  no  estate  in  de- 
vised land,  and  a  restdaary  legi^,  even  un- 
der an  ordinary  administration,  could  only 
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be  subject  to  have  his  title  interfered  with 
when  needed  for  the  payment  of  debts,  and 
in  that  case  would  not  be  personally  liable  to 
any  extent  for  such  debts.  The  only  reason- 
able object  of  such  a  statute  as  ours  allow- 
ing such  a  legatee*  it  executor,  to  give  a  bond 
merely  to  pay  debts  and  legacies,  leaving  out 
all  conditions  of  inventory,  accounting,  and 
conforming  to  the  orders  of  the  court  of  pro- 
bate, must  be  to  take  the  estate  entirely  out 
of  the  bands  of  the  court,  and  substitute  the 
bond  for  the  assets.  If  bound  to  pay  all  the 
debts,  and  still  liable  to  have  th«^  lands  and 
other  property  subjected  to  administration, 
there  could  be  no  advantage  gained  and  no 
reasonable  purpose  subserved.  The  reason- 
able meaning  of  the  statute  is  that  the  party 
sball  do  whatever  the  condition  of  bis  bond 
calls  for,  and  no  more.  Tlie  general  bond,  as 
before  pointed  out,  speciQes  the  whole  duties 
of  an  executor.  The  substituted  bond  cov- 
ers only  the  payment  of  debts  and  legacies. 
On  the  otlier  hand,  under  the  general  bond, 
the  debts  and  legacies  are  payable  out  of 
nothing  but  assets  of  the  estate.  Under 
the  substituted  bond,  they  are  payable  wheth- 
er the  estate  has  assets  or  not,  and  if  the  as- 
sets fall  short  the  shortage  does  not  lessen 
the  liability.  The  several  decisions  made  on 
questions  arising  under  the  Hatbeway  and 
McKewan  wills  exemplify  most  of  the  prin- 
ciples which  are  Involved  in  this  case. 

The  first  of  these  cases  is  Hatheway  v. 
Sackett,  32  Mich.  97.  Gilbert  Hatheway 
made  a  will  which  contained  several  bequests 
to  various  persons  and  purpt^es,  and  made 
James  S.  P.  Hatheway  executor  and  residuary 
legatee.  Among  other  things  the  testator 
made  a  bequest  to  the  vilhige  of  New  Balti- 
more for  a  school.  James  ti.  P.  Hatheway 
gave  a  residuary  l^^tee's  bond.  The  village 
sued  in  the  name  of  the  judge  of  probate,  to 
whom  the  bond  ran,  to  recover  the  legacy. 
It  was  claimed  in  defense  that  the  legatee 
could  not  sue  until  an  order  had  been  mnde 
by  ttie  judge  of  probate  directing  its  pay- 
ment, and  that  no  suit  lay  for  a  legacy  at 
law.  It  was  tield  that,  the  bond  being  abso- 
lute to  pay  debta  and  legacies,  no  order  of 
payment  was  required,  and  it  was  recoverable 
under  the  terms  of  the  bond,  at  all  events. 

The  next  case,  of  Hatheway  v.  Weeks,  34 
Mich.  247,  resembles  this  case  somewhat  in 
its  circumstances,  but  from  an  opposite 
stand-point.  It  was  brought  to  have  the 
estate  restored  to  one  of  ordinary  adminis- 
tottion.  because  the  twnd  had  been  Sled  un- 
der a  niist^e  of  fact.  The  gRneral  outline 
was  that  the  estate  had  been  supposed  to  be 
worth  over  9200,000,  and  the  bond  given  ac- 
cordingly, whereas  860,000  in  government 
iMnds,  assumed  to  have  been  on  deposit, 
were  not  to  be  found,  and  an  item  of  980,000 
turned  out  to  be  worth  only  950,000.  Other 
similar  deficiencies  appeared.  In  view  of 
these  facta,  it  was  prayed  that  the  estate 
might  be  put  in  the  ordinary  course  of  ad- 
ministration, and  the  asseta  marshaled  and 
■applied  in  the  usual  way*  ratably  on  debta 


and  legacies,  and  that  the  obligors  be  re- 
lieved from  the  special  bond.  It  was  held 
that  the  hardship  of  the  particular  case  could 
not  be  regarded,  and  it  must  be  decided  on 
the  principles  which  would  apply  to  other 
cased.  The  court  then  declared  what  was 
the  meaning  and  efiEect  of  the  statute,  and 
referred,  as  we  have  done,  to  some  extent  to 
the  rules  applicable  in  ordinary  cases,  and 
the  requiremente  of  the  ordinary  bond,  and 
the  duties  of  the  executor  as  occupying  fidu- 
ciary relations  in  the  care  and  disposal  of  the 
property  and  obligation  to  account  for  it. 
It  then  proceeded  to  show  that  under  the 
residuary  legatee's  bond  the  property  be- 
came his  absolutely,  that  there  was  no 
duty  to  creditors  and  l^atees  in  its  manage- 
ment and  dlspcraal,  and  their  only  remedy 
was  on  the  t>ond,  and  they  had  no  claim 
against  the  assets.  It  was  held  that  when  a 
residuary  legatee  gives  a  special  bond,  and 
gets  control  of  tlie  property  wittiout  acconntr 
ability  for  it,  there  could  be  no  restoration, 
and  the  case  must  stand  by  his  voluntary 
election.  If  the  asseta  had  still  remained 
bound  to  the  creditors,  as  defendant  In  this 
case  claims  they  are,  that  case  would  not 
have  been  properly  decided.  It  is  not  beyond 
the  power  of  the  court  to  rectify  vital  mis- 
takes, and  it  would  have  been  very  inequita- 
ble to  give  the  creditors  both  the  fund  and 
the  personal  liabilities  for  which  there  was 
no  consideration.  It  is  only  on  the  ground 
that  the  bond  has  been  substituted  for  the 
fund  tbat  the  case  is  founded. 

This  same  principle  was  more  distinctly 
applied  in  McElroy  v.  Hatheway,  44  Mich. 
S!*9,  6  N.  W.  Rep.  867.  There  a  surety  on 
the  legatee's  bond  filed  a  bill  to  compel  the 
application  of  the  assets  to  the  payment  of 
debts  and  legacies,  and  for  the  appointment 
of  a  receiver  to  preserve  them  for  that  pur- 
pose. The  two  concurring  opinions  in  that 
case,  while  intimating  that  cases  existed 
where  sureties  could  be  protected  against  the 
diversion  and  mismanagement  of  funds,  Iield 
that  such  could  not  be  the  case  where  the 
property  belonged  absolutely  to  the  principal 
in  the  bond,  and  that  the  title  of  a  residuary 
legatee  could  not  be  meddled  with.  This 
was  pointed  out  at  lengch  in  the  opinion  of 
Judge  GooLEY,  which  was  concurred  in  by 
his  brethren,  holding  that  the  asseta  did  not 
constitute  a  trust  fund,  but  had  become  the 
absoluta  private  property  of  the  residuary 
legatee,  not  distinguishable  from  any  of  his 
ottier  property,  with  which  neither  sureties, 
legatees,  nor  creditors  had  any  concern  what- 
ever. The  opinion  concludes  as  follows: 
"We  cannot  distingulsli  this  case  .on  any 
grounds  but  such  as  would  entitle  the  parties 
concerned  to  demand  a  regular  administra- 
tion; and  that  would  defeat  the  purpose  of 
the  statute,  which  authorizes  the  residuary 
legatee  togive  bond  for  the  payment  of  all  de- 
mands.andreceivetheestatoashisown."  Be- 
fore any  further  litigation  came  up  for  review 
in  the  Hatheway  will,  the  will  of  John  T. 
McEewan,  and  the  residuary  legatee's  bond 
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under  !t,  became  involved  In  very  muoh  the 
same  way. 

In  the  case  of  Durfee  v.  Abbott,  50  Mich. 
278,  15  N.  W.  Rep.  454.  one  Culver  sued  for 
a  debt  due  him  from  ttie  estate  of  McKewan. 
The  proof  of  this  claim  was  found  in  its  al- 
lowance by  tlie  judge  of  probate  on  an  open- 
int;  of  the  commission,  and  a  time  of  hearing 
set  and  notice  given;  the  order  for  notice  pur- 
porting to  have  been  made  by  consent  of  the 
attorney  of  the  residuary  legatee.  The  opin- 
ion in  that  case  discusses  very  fully  the  dif- 
ference between  ordinary  administration  and 
the  case  where  bond  is  given  by  the  residuary 
legatee,  and  holds  that  the  judge  of  probate 
had  no  further  power  to  bring  in  parties  or 
creditors  to  have  claims  settled;  that  the  bond 
put  an  end  to  the  administration;  and  that 
the  settlement  of  claims  became  a  personal 
matter  of  the  executor  and  the  claimant,  to  be 
disposed  of  in  their  own  way.  It  was  further 
held,  which  becomes  important  in  another 
phase  of  the  case  now  before  us,  that  con- 
structive notice  is  not  sufficient  to  bring  per- 
sons before  the  probate  court,  except  in  tliose 
cases  in  the  ordinary  course  where  such  no- 
tice is  provided  for  by  statute;  thttt  it  was 
only  where  proceedings  were  in  rem  that  such 
a  course  was  permitted ;  and  that  there  was 
no  longer  any  res  before  the  probate  court, 
because  the  assets  had  become  the  private 
property  of  the  legatee,  and  were  no  longer 
a  fund;  so  that  the  legiitee  was  liable,  if  at 
all,  personally  as  for  a  debt  he  has  asiiumed 
to  pay.  The  demand,  being  a  peraimal  one, 
must  be  sued  as  such  on  personal  service  of 
process  or  its  equivalent.  The  allowance  of 
the  claim  was  held  void,  and  no  evidence. 
Mr.  Culver  afterwards  brought  a  aewsutton 
ttie  claim  itself,  and  prevailed,  as  will  be  seen 
hereafter. 

In  the  same  volume  (Durfee  v.  Abbott,  50 
Mich.  479. 15  N.  W.  Rep.  559)  a  similar  dpc- 
trine  was  applied,  but  this  time  ajjainst  the 
residuary  legatee  in  part,  and  in  part  against 
creditors.  8uit  was  brought  by  two  legatees, 
and  the  defense  rested  chiedy  on  an  alleged 
settlement  by  promissory  notes  extending  the 
time  of  payinentof  the  legacies.  It  was  held 
that  the  prubaie  court  had.  in  case  of  a  resid- 
uary legatee's  special  bond,  no  power  to  ex- 
tend the  time  to  pay  legacies,  because  the 
bond  put  an  end  to  the  administration,  and 
the  debts  and  legacies  became  his  personal 
liabilities,  and  any  extension  of  time  to  him 
without  the  eonsentof  bis  sureties  discliarged 
them. 

In  Hilton  v.  Briggs,  54  Mich.  265,  20  N. 
W.  iiep.  47,  it  was  held  that  in  an  ordinary 
administration  no  personal  liability  could  be 
created  against  an  administrator  without 
personal  notice. 

In  Wheeler  v.  Hatheway.  54  Mich.  547,  20 
K.  W.  Rep.  579,  where  both  parties  brought 
error,  property  which  had  belonged  to  Gil- 
bert Hatheway,  and  useil  by  one  of  his  lega- 
tees, was  allowed  to  be  set  ofE  In  a  suit  to 
recover  the  iegaafi  and  in  view  of  a  new  tri- 
al,  and  questions  which  would  arise  under  it. 


the  doctrine  was  again  asserted  that  the  giv- 
ing and  approval  of  a  residuary  legatee's 
bond  put  an  end  to  the  administration. 

In  Culver  v.  Judge  of  Superior  Court,  57 
Mich.  25,  23  N.  W.  Rep.  469,  where  the  su- 
perior court  of  Detroit  had  undertaken  to 
stay  Culver's  suit  for  a  deficiency  on  fore- 
closure, it  was  held  he  had  a  right  to  sue  on 
the  residuary  legatee's  bond  without  the  leave 
of  that  court,  as  an  independent  undertaking 
not  involved  In  the  chancery  foreclosure. 

In  Wheeler  v.  Hatheway,  58  Mich.  77.  24 
N.  W.  Rep.  780,  an  attempt  was  made  on 
Hatheway's  behalf  to  induce  this  court  to 
qualify  what  was  said  in  Hatheway  v.  Weeks 
concerning  the  relations  of  the  residuary  leg- 
atee's bond  to  the  administration,  and  the 
mistake  in  the  condition  of  the  assets,  and  it 
was  claimed  that  Mrs.  Wheeler  ought  only 
to  take  her  ratable  share  in  the  actual  assets. 
But  this  claim  was  disapproved.  It  was  also 
insisted  that  Mrs.  Wheeler's  claim  should 
have  been  presented  to  the  probate  court  and 
proved.  But  it  was  held  this  was  settled 
otherwise  by  former  decisions. 

To  hold  that  these  decisions  are  no  decis- 
ions, and  that  the  rulings  are  not  to  stand  as 
precedents,  would  be  to  overthrow  the  force 
of  our  judgments  as  rules  of  property  and  of 
conduct,  and  throw  the  law,  as  declared,  into 
confusion.  The  cases  cited  for  pur  consider- 
ation now  have  been  cited  before,  and  have 
not  been  regarded  as  authorizing  our  statutes 
to  be  applied  as  defendant  now  seeks  to  ap- 
ply them.  I  am  not,  for  myself,  prepared  to 
allow  any  weiglit  whatever  to  outside  pi'ece- 
dents  on  matters  where  we  have  our  own. 
Our  people  are  not  subject  to  the  authority 
of  foreign  tribunals.  But  I  do  not  think 
there  is  any  considerable  analogy  between 
the  laws  of  Massachusetts  and  our  own  on 
any  question  involved  here.  While  there  are 
some  features  common  to  us  with  several 
other  states  and  with  England,  the  statutes 
of  Michigan  concerning  residuary  legatees 
were  not  adopte<l  in  their  present  form  from 
those  places,  and  the  differences  bear  directly 
on  the  questions  involved  here.  As  already 
pointed  out,  our  statutes  in  ordinary  cases 
require  the  entire  business  of  administration 
and  distribution  to  be  conducted  in  the  pro- 
bate court.  Inventories  which  are  necessary 
for  accounting,  the  proof  of  debts,  the  sale 
of  real  estate,  the  accounting,  and  all  other 
matters  of  administration,  appear  in  that 
court.  It  has  complete  jurisdiction  in  rem, 
and  draws  to  it  every  incident  of  its  disposal. 
Prior  to  our  statutes  of  1846.  which  are  now 
in  force,  the  law  was  different.  From  the 
early  days  of  the  territory,  under  laws  select- 
ed from  Vermont,  the  ouly  estates  complete- 
ly under  the  direction  of  the  probate  oonrt 
were  such  as  were  represented  as  insolvent, 
and  those  were  managed  just  as  all  estates 
are  now  manage>l,  so  as  to  make  all  but  pre> 
f erred  debts  solvable  ratably.  But  by  the 
act  of  1809  (2  Terr.  Laws,  13-36)  the  execu- 
tor's  bund  was  only  to  file  a  true  inventory 
and  to  account,  and,  while  the  nalduary  leg- 
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ateewas  authorized  to  give  a  bond  for  payment 
of  debts  and  legacies,  no  further  reference 
was  made  to  it.  But.  while  creditors  were  re- 
qnireil  to  prove  their  debts,  this  was  chiefly  to 
enHble  the  executor  to  find  out  whether  the 
estate  was  insolvent;  for,  if  not  inaoWent, 
debts  were  collected  out  of  the  aasets  by  exe- 
cution. By  that  law  the  probate  court  could 
license  sales,  and  the  executor  colild  turn  out 
property  on  appraisement  to  pay  debts.  By 
the  Bevislon  of  1827  the  power  to  license 
Bsles  was  confined  to  the  supreme  court  and 
county  court,  and  subsequently  the  probate 
court  received  concurrent  power,  2  Terr. 
Laws.  454,  696.  710.  But  in  all  those  laws 
the  creditors  enforced  their  debts  by  suit  and 
execution,  and  the  law  specialty  exempted 
from  Inventory  all  property  exempt  from  ex- 
ecution; and  in  all  but  the  law  of  1809, 
which  was  repealed  by  the  legislative  coun- 
cil, no  claims  were  presented  in  the  probate 
court  except  in  the  case  of  insolvent  estates. 

TIte  atate  Kevision  of  1837-88  foUowed  th6 
existing  practice  in  its  general  policy,  by  con- 
fining the  rHtable  payment  of  debts  out  of 
assets  to  insolvent  estates,  and  by  leaving 
creditors  in  other  cases  to  suit  and  execution. 
Licenses,  as  before,  were  given  by  the  su- 
preme and  circuit  courts,  and  by  tlie  probate 
court.  The  executor  was  allowed  to  give 
public  notice  of  his  appointment,  and  whs 
protected  in  paying  debts  against  all  persons 
not  giving  him  notice  of  their  claims,  and  all 
suits  were  governed  by  a  short  statute  of 
limitations.  In  case  of  debts  that  did  not 
accrue  within  the  short  period,  they  had  to 
be  presented  to  the  judge  of  probate  before 
the  estate  was  closed,  bat  hia  allowance  did 
not  biDd  the  estate.  (Bev.  SU  1»38,  p.  287;) 
and  an  executor  was  not  liable  to  suit  after 
assets  exhausted,  if  he  paid  debts  without 
notice,  (pages  288,  289.) 

The  Kevision  of  1888.  by  part  2,  tit.  4,  c.  1, 
8  S,  introduced  a  part  of  the  section  now  ex- 
isting, concerning  residuary  legatee's  bonds, 
expressly  allowing  the  executor  who  is  such 
legatee  to  give  bond  conditioned  to  pay  all 
debts  and  legacies,  but  it  differs  from  the 
present  statute  In  various  impwtant  particu- 
lars. In  the  aist  plaqe  the  laws  of  1838  re- 
quired the  nsoal  bond  to  be  conditioned:  (1) 
For  a  true  inventoiy;  (2)  fur  administration 
of  assets;  and  (d)  for  accounting,  Butitdld 
not  contain  the  fourth  requisite  of  our  stat- 
utes, which  la:  "To  perform  all  orders  and 
decrees  of  the  probate  court  by  the  executor 
to  be  performed  In  the  {ffemises."  7he  old 
probate  court  had  nothing  to  do  with  the 
payment  of  debts,  which  were  enforced  by 
other  courts.  In  the  second  place  the  laws 
of  1838  did  not  provide  that  the  condition  to 
pay  debts  and  l^facies  should  tie  the  only 
condition  of  a  residuary  legatee's  bond,  while 
the  present  law  is  express  on  that  subject. 
Bev.  St.  1846.  p.  283.  In  the  third  place, 
the  laws  of  1838  contained  a  section  cor- 
responding with  the  Massachusetts  section 
which  declared  expressly  that  the  gi  ving  of  the 
residuary  legatee's  bond  should  not  release 
Td4SK.w.na2— 4 


the  creditor's  hold  on  the  real  estate,  which 
might  be  taken  and  sold  on  execution  by  any 
creditor  as  if  the  general  bond  had  been  given. 
Section  4,  p.  277.  Tills  section  was  left  out 
of  the  Revision  of  1846,  and  must  have  been 
left  out  for  some  purpose;  and  the  only  con- 
ceivable reason  is  tliat  there  is  no  sense  in 
oompelling  a  legatee  to  become  personally  lia- 
ble for  debts,  and  yet  have  no  title  to  the 
assets.  The  Massachusetts  decisions  are  in 
harmony  with  the  law  of  1B38,  which  left 
the  assets  liable  to  appropriation  by  creditors 
in  the  only  way  by  which  the  law  provided 
for  their  application  to  debts,  but  under  our 
statutes,  since  1846.  the  creditors  have  never 
had  any  right  to  pursue  the  assets,  and  they 
have  been  compelled  to  look  to  the  executor's 
bond  in  case  they  are  not  paid  voluntarily. 
When  the  statutes  say  the  only  condition  in 
a  residuary  legatee^s  bond  shall  be  the  pay- 
ment of  debts  and  legacies,  tliey  expressly^ 
exclude  any  duty  to  retain  the  assets  subject 
to  claims  and  administration.  Exempting 
the  bond  from  the  only  conditions  which 
bound  tlie  assets  cannot  be  construed  as  re- 
quiring by  implication  what  is  expressly  ex- 
cepted. It  is  also  not  unworthy  of  notice 
that  under  the  Massachusetts  statutes  It 
Is  not  a  matter  of  right  in  the  residuary 
legatee  to  give  the  special  bond,  but  It  is 
within  the  discretion  of  the  probate  court  to 
allow  it  in  case  the  other  bond  is  not  neces- 
sary for  the  protection  of  parties  interested, 
and  the  condition  of  the  bond  even  then  con- 
templates payment,  not  only  of  debts  and 
legacies,  but  also  of  probate  allowances, 
which  could  not  be  made  if  the  administra- 
tion dropped.  And  beyond  this  express  pro- 
vision ia  made,  not  oiUy  for  giving  nominal 
bonds  In  certain  cases,  but  also  for  requiring 
new  and  larger  bonds,  if  required  by  change 
in  circumstances  or  any  other  sufficient  cause. 
Chapter  3,  Kevision  Mass.  1858.  This  last 
provisiun  will  require  further  attention  pres- 
ently. The  differences  l)etween  the  old  lawB 
and  the  present  ones,  in  regard  to  residuary 
legatees,  are  so  vitfU,  when  considered  also 
in  reference  to  the  present  system  of  a  ratable 
application  of  assets  in  payment  of  debts  in 
the  probate  court  instead  of  their  enforce- 
ment in  other  courts,  so  as  to  give  priority 
to  the  first  levy,  and  leave  the  latest  comer 
the  risk  of  getting  notliing,  that  decisions 
made  under  the  old  system  can  have  no  ap- 
plication under  the  changed  law  in  the  par- 
ticalars  Involved  in  the  present  controversy. 
But  as  the  whole  matter  has  been  determined 
by  onr  own  decisions,  we  should  fbllow  them, 
even  if  the  changes  hi^  not  been  so  radical. 
If  the  effect  of  giving  the  residuary  legatM's 
bond  is  to  remove  the  estate  from  the  course 
ot  administration,  and  to  end  the  jurisdiction 
of  the  probate  court  in  rem,  then  that  court 
cannot  regain  it  without  some  statutory  au- 
thority. No  court  has  general  power  to  re- 
call to  its  control  a  case  that  has  gone  out  of 
it.  The  purpose  of  the  statute  being  to  put 
the  residuary  legatee,  as  such,  in  control  of 
his  own  property,  hia  official  character  there- 
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after,  If  It  exists  at  all,  la  formal  and  not  es- 
sential. He  has  no  further  duties  to  perform 
officially,  and  no  security  is  needed  froco  him 
as  such.  And,  even  If  further  security 
should  be  required,  it  could  not,  without 
legal  provision  to  that  eftect.  reinstate  the 
ciise  for  administration  in  the  ordinary  way. 
XJnder  the  old  laws  the  adminlstriition  was 
never  Interrupted. 

But  even  under  the  old  laws  the  probate 
court  had  no  power  without  statute  to  re- 
quire new  bonds,  or  to  affix  any  penalty  for 
not  giving  them.  In  the  absence  of  statute, 
such  jurisdiction  as  existed  anywhere  to  re- 
quire security  was  vested  in  equity,  and  was 
governed  by  actcnowledged  rules.  By  the 
statutes  of  1833,  p.  309,  §  37.  the  power  to 
require  a  new  bond  was  vested  in  the  sa- 
pre  me  and  circuit  courts  as  well  as  in  the 
probate  court;  and  it  was  a  power  strictly 
limited  to  cases  where  the  sureties  were  in- 
sufficient, and  did  not  cover  any  case  where 
the  court  had  once  settled  the  amount  of  the 
bond.  It  was  not  given  as  a  mere  incident  to 
probate  jarisdiction.  and  could  not  very  well 
be  included  in  that  It  Is  easy  to  see  that 
great  abuses  might  follow  the  unlimited  pos- 
session of  any  such  power,  and  defeat  the 
purposes  of  a  testator  by  depriving  the  per- 
son he  had  chosen  to  manage  his  estate  of 
the  control  of  It.  In  the  Revision  of  ltj46  it 
was  not  deemed  proper  to  make  statutory 
provisions  for  any  change  in  the  bond,  and  if 
parties  looked  to  their  interests  at  the  proper 
time  no  ease  can  readily  arise  afterwards 
which  could  not  be  rectified  in  equity. 

In  order  to  undo  the  action  which  fixes  the 
rights  of  a  residuary  legatee,  if  it  could  be 
done  at  all,  that  proceeding  must  beset  aside 
by  some  adequate  remedy,  so  as  to  leave  it  as 
if  it  had  not  been  done.  And  this,  in  the  al>- 
sence  of  statute,  must  be,  if  at  all,  by  bill  in 
equity  for  relief  against  it  as  either  fraudu- 
lent ii)  fact  or  so  inequitable  as  to  be  fraudu- 
lent in  law.  If,  as  we  have  decided,  the  ob- 
ject of  the  bond  1b  to  take  the  estate  out  of 
the  coarse  of  administration,  there  is  no  long- 
tt  any  need  of  an  offldsl  executor,  and  this 
office  iB  practically  terminated.  Removal 
from  office  would  not  be  available,  for  there 
1b  no  office  to  be  removed  from.  Until  the 
new  condition  la  set  aside*  Uiere  ia  nothing 
in  the  probate  court  to  more  in.  There  is 
not  now,  and  never  has  been,  any  law  which 
allows  a  Judge  of  probate  to  exact  or  to  re- 
celre  a  new  bond  containing  dlffernkt  con- 
ditions from  the  old  one.  There  were  two 
laws  in  li$7.'i  on  the  subject,  and  neither  of 
them  authorizes  what  was  done  here.  Act 
50,  p.  47,  l8  entitled  "An  act  to  authorize 
Judges  of  probate  to  require  new  bonds  from 
exeoutora,  guardians,  administrators,  special 
administrators,  and  trustees."  This  statute 
is  confined  by  its  terms  to  cases  where  the 
Judge  of  probate  has  a  right,  if  he  chooses,  to 
act  on  his  own  motion  wlien  he  thinks  a 
change  necessary,  and  this  could  not  be  the 
case  where  the  control  of  the  assets  has  passed 
to  the  legatee.  There  is  nothing  In  this  law 


to  authorize  an  additional  or  larger  bond,  and 
ita  evident  purpose  is  to  secure  adequate  se- 
curity. It  does  not  provide  any  penalty  or  give 
the  court  any  power  to  remove  from  office 
for  any  failure  to  give  a  new  bond.  It  was  not 
claimed  on  the  argument  that  this  statute 
covered  the  case.  It  was  also  peculiar  in  not 
fixing  the  necessity  of  any  notice  except  such 
as  tlie  judge  of  probate  should  direct,  and,  as 
the  only  thing  he  was  authorized  to  do  was 
to  discharge  the  old  sureties  in  case  a  new 
bond  was  filed,  it  seems  to  have  been  rather 
a  renewal  of  the  old  provision  allowing  sure* 
ties  to  be  relieved  than  for  the  security  of  the 
estate.  At  the  same  session,  and  very  soon 
after  act  50  was  passed,  act  162,  p.  191,  was 
also  passed.  That  Is  entitled  "An  act  rela- 
tive to  cbanging  the  sureties  on  bonds  by 
judges  of  probate."  It  is  under  this  latter 
act  that  defendant  claims  to  have  acted,  and 
evidently  did  act.  This  act  provides  that  a 
petition  shall  be  filed  by  "any  person  inter-  , 
ested,"  and  authorizes  action  "after  notice  / 
to  the  pii  ncipal  in  the  bond . "  A  subsequent  / '  . 
section  allows  anretles  to  seek  a  discharge.-  V 
"after  notice  to  all  parties  interested."  and  7, 
it  provides  that  if  the  principal  fails  to  give  ^ 
a  new  bond  he  may  be  removed,  and  some 
other  person  appointed  in  his  stead.  The 
body  of  this  act  provides  for  a  new  bond  / 
"  wlien  the  sureties  or  the  penal  sum  in  any 
bond  given  to  the  probate  court  are  insaffi-  ^ 
cient."  But  the  title  of  the  act  contains  no 
reference  to  changing  the  penal  sum,  and  so 
important  an  interpolation  cannot  be  intro-  f 
duced  undera  title  which  is  not  only  specific,  *'. 
but  which  covers  precisely  and  fully  all  that 
was  provided  under  the  Revision  of  1888,  ^ 
and  which  had  for  some  reason  been  left  out 
in  1846,  and  which  was  confined  to  a  failure 
in  the  sufficiency  of  the  sureties.  Rev.  St. 
1888,  p.  809.  It  was  in  that  statute  regarded 
as  a  power  uot  belonging  to  the  probate  ju- 
risdiction as  Incidental,  and  while  the  probate 
judge  was  allowed  to  act  the  supreme  and 
circuit  courts  also  had  o(M>rdlnBte  poww. 
None  of  them,  however,  were  auttiotteed  to 
do  more  than  replace  the  old  sureties.  It  is 
to  be  remembered  that  the  requirement  and 
change  of  security  from  executors  was  never 
a  matter  of  original  probate  jurisdiction,  bot 
belonged  to  the  JuriadloUon  of  a  eourt  of 
equity,  and  was  enfivoed  on  a  case  made  of 
danger  to  the  safety  of  partlea  interested. 
Story,  Eq.  Jur.  g§  603,  604;  DUIon  t.  UtAy 
Mount  Gashell,  4  Brown,  Pari.  Cas.  312. 
While.there  is  no  doaM  a  necessity  for  juris- 
diction somewhere  to  guard  against  fraud  m 
accident.  It  ia  not  neoessiuy  to  vest  that  power 
in  the  probate  conrt,  and  in  many  esses  that 
court  oould  not  have  power  or  be  at  all  suita- 
ble to  bring  in  the  parties  and  enter  on  the 
inquiries  essentialtodojustioe.  Tbegeneral 
jurisdiction  over  persons  and  things,  at  law 
and  in  equity,  belongs  to  the  eiroult  courts, 
and  any  attempt  to  divest  parties  of  a  eontnd 
once  vested  in  them  most  genenllj  be  out- 
side of  the  functions  of  any  prerogative  court. 
This  record  Itself  shows  the  impossibility  of 
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dning  Justice  in  the  probate  court  under  an7 
fluch  stretch  of  jurisdiction.  It  lias  been  beld 
repeatedly  In  this  court  that  no  one  is  bound 
to  take  notice  of  action  in  the  probate  court 
that  la  special,  or  not  within  the  statute  as 
to ttie method  of  giving  it.  Durfee  v.  Abbott, 
50  Mich.  279,  15  N.  W.  Rep.  454;  Hilton  v. 
JJriggs,  M  Mich.  266,  20  N.  W.  Uep.  47; 
Fniet  V.  Atwood,  41  N.  W.  Rep.  96.  It  has 
also  been  uniformly  held  that  an  executor 
cannot  sell  devised  estate  of  which  ttie  devisee 
hss  taken  possession  and  contr61,  and  tlmt 
such  a  sale  is  void.  Atwood  v.  Frost,  51 
Micb.360, 16  N.  W.  Rep.  685.  and  59  Mich.  409, 
26  X.  W.  Kep.  656;  Eberstein  v.  Camp,  37 
ifich.  176. 

Even  Uie  Massachusetts  and  the  old  Mich- 
igan statutes,  which  purported  to  allow  cred- 
itors to  pursue  lands  of  residutfry  legatees, 
conQned  the  right  to  lands  not  sold  in  good 
faith.  Here  we  have  an  alleged  creditor, 
waiting  nearly  nine  months  after  the  residu- 
ary legatee^s  bond  had  been  approved,  never 
appealing  from  its  approval,  not  claiming  It 
^to  have  been  Improperly  approved,  or  to  have 
oeen  ignorant  of  it,  asking  a  new  bond  on  the 
sole  ground  of  the  inadequacy  of  the  penalty. 
The  statute  only  rt^quires  notice  to  the  prin- 
cipHl  in  the  bond,  and  does  not  authorize  pub- 
lication. It  is  a  new  proceeding,  wtiich  is 
not  made  by  law  notice  to  any  one  but  the 
principal.  Before  the  time  expired  for  a  new 
bond  the  property  now  in  suit  whs  conveyed, 
and  the  residuary  legatee  had  given  a  war- 
ranty deed  to  8.  Titus  Parsons  for  what  pur- 
ported to  be  a  large  pecuniary  consideration. 
It  is  quite  likely  tbia  was  not  an  honest  sale, 
hut  Mr.  Parsons  could  not  be  brought  into 
the  probate  court  to  answer  that  inquiry.  It 
was  a  sale  the  rediduary  legatee  had  power  to 
make,  whether  she  had  given  any  bond  or 
not,  and  which  slie  could  not  have  revoked 
had  stie  remained  in  office,  or  become  execu- 
trix under  a  genend  bond.  Moreover,  it  is 
expressly  provided  by  section  5864  of  Howell's 
Statutes  that  all  acts  of  an  exeoutor  before 
the  revocation  of  the  letters  of  administration 
shall  be  as  valid  as  if  they  had  not  been  re< 
voked.  It  was  not  within  the  power  of  the 
probate  court  to  assume  tlie  powers  of  a  court 
of  equity  to  set  aside  a  sale,  and  bring  a  pur- 
cbHser  into  its  jurisdiction  to  inquireJnto  his 
rights,  which  on  their  face  are  valid;  and  a 
failure  to  give  bond  does  not  of  itself  vacate 
the  appointment.  Carpenter  v.  Harris,  51 
Mich.  223. 16  N.  W.  Rep.  383. 

The  dilBculty  does  not  stop  here,  nor  is  it 
removed  or  qualiQed  by  subsequent  action, 
which  is  still  less  maintainable.  The  doc- 
trine is  settled  that,  before  a  probate  court 
can  interfere  at  any  one's  npplicaliun,  he 
must  show  affirmatively  a  sufficient  right  to 
interfere,  and  sufficient  reason  for  so  doing; 
and  a  failure  to  do  this  is  not  merely  irregu- 
lar, but  it  is  jurisdictional,  and  renders  the 
action  void.  The  sliowing  must  appear  in 
the  petition  directly.  Besancon  v.  Brown- 
eon.  39  Mich.  393;  Shipman  v.  Buttffletd,  47 
Mich.  489,  11      W.  Rep.  283.    This  peti- 


tion, or  rather  these  petitions,  should  show 
that  the  petitioner  is  a  creditor  whose  rights 
will  be  jeopardized  unless  he  gets  the  relief 
desired,  and,  according  to  all  the  doctrine  in 
such  oaaea,  should  show  why  it  has  become 
necessary,  and  how  matters  have  changed  so 
as  to  require  it.  The  petitioner  here  does 
not  show  that  the  necessity  is  any  different 
from  what  it  was  when  the  first  bond  was 
given,  nor  that  the  former  action  whs  not 
voluntarily  acquiesced  in,  nor  wtiy  no  appeal 
was  taken.  It  does  not  show  that  Mrs. 
Cook  was  not  abundantly  responsible.  It 
fails  in  the  first  elements  required  in  such 
contingencies.  But  it  is  also  fatally  defect- 
ive under  our  own  decisions  in  just  such  a 
case.  In  Breen  v.  Pangborn,  51  Mich.  29, 
16  K.  Vr.  Rep.  188,  it  was  held  that  a  person 
not  personally  served  was  not  bound  by  pro> 
ceedings  for  administration  on  l>ehalf  of  one 
who  did  not  show  a  superior  right  to  apply. 
And  so  in  Gillett  v.  Needham,  37  Mich.  1^ 
It  was  lield  the  jurisdiction  was  always  que9> 
tionable  by  parties  interested  in  it.  But  Ulc 
case  of  White  v.  Spauldlng.  50  Mich.  22, 14 
N.  W.  Rep.  684.  Is  perhaps  more  directly  in 
point,  for  there  proceedings  to  remove  an  ad- 
ministrator were  held  jurisdiction  ally  had  for 
lack  of  a  proper  showing  in  the  petition.  It 
was  held  there  that  it  was  not  enough  to 
aver  that  the  person  petitioning  is  a  creditor. 
It  must  appear  by  the  petition  how  he  be- 
came so.  and  what  is  the  nature  of  his  claim; 
and  this  is  in  accordance  with  the  universal 
rules  of  practice.  Unless  the  nature  and 
facts  of  the  claim  are  averred,  no  one  can  he 
expected  to  be  able  to  meet  the  Issue  of  the 
title  to  apply.  In  this  case,  while  we  have 
no  means  of  passing  on  the  facts,  it  does  ap- 
pear the  petitioner  did  not  present  its  claims 
when  the  Iwnd  was  accepted,  and  It  does  not 
appear  from  the  petition  chat  it  was  a  ciaim 
which  ever  existed  against  Olney  Cook. 
There  is  no  allegation  in  the  petition  to  re- 
move Mrs.  Cook  beyond  the  averment  "that 
it  is  interested  In  said  estate  as  a  creditor  of 
said  deceased."  II  appears  affirmatively  that 
the  prayer  of  this  petition  was  granted  ex 
parte  on  the  day  it  was  filed,  and  there  is 
nothing  to  indicate  notice  to  anybody.  At 
this  time  Mrs.  Cook  had  no  further  interest 
in  the  property  in  question,  and  could  not  by 
her  acts  or  silence  prejudice  the  rights  of 
any  one  else.  Mr.  Barnard's  appointment  as 
administrator  de  bonia  non  was  not  valid  un- 
less the  other  proceedings  were  valid,  and, 
whether  valid  or  not,  could  not  bring  back 
into  the  estate  property  already  disposed  of; 
and  DO  one  witliout  personal  notice  could  be 
bound  to  suppose  that  commlaaioners  were 
validly  appointed,  or  that  the  claim  they  al- 
lowed could  bind  the  sold  property.  Before 
these  commissioners  act^,  the  title  had 
passed  to  complainant,  and  she  was  in  pos- 
session openly  and  notoriously,  under  a  re- 
corded warranty  deed,  which  she  took  in  good 
faith  and  for  full  value.  The  petition  for 
leave  to  sell  was  not  made  till  July  2,  1879, 
a  year  and  more  than  three  montlis  after  the 
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comnaissionera  reported,  and  a  yenr  and  ten 
months  after  the  new  administration.  The 
license  was  granted  more  than  two  jears 
after  the  new  administnition,  and  the  sale 
was  made  more  thnn  Bve  months  after  the 
license.  Complainant  was  not  notified  of 
any  of  these  movements,  and  after  the  sale 
dt>fendant,  as  admitted,  purposely  avoided 
making  any  attempt  to  enforce  its  rights,  if 
it  had  any.  It  is  also  singular  that  in  this 
present  suit  there  is  no  attempt  whatever 
to  explain  what  was  the  nature  of  defend- 
ant's claim,  and  In  what  wny  It  arose.  Mrs. 
Cook  was  produced  by  the  defendant,  and  Is 
interested  In  getting  the  property  applied  in 
her  own  favor,  and  her  testimony  does  not 
prove  the  debt,  or  show  anytliing  definite 
about  it  If  it  was  an  indorsement,  or  if  it 
was  secured,  as  most  savings  bank  paper  is 
required  to  be,  by  mortgage,  those  Tacts  would 
have  been  material  in  determining  the  need 
or  propriety  of  further  security.  With  a 
title  which  is  legal  on  its  face  and  in  con- 
formity with  law,  complainant  had  a  right 
to  a  decree,  uniesa  defendant  showed  distinct 
and  superior  equities,  not  only  as  against 
Mrs.  Cook,  but  as  against  complainant.  I 
do  not  think  any  sach  defense  is  made  out. 

Sherwood^  0.  J.,  concurred  with  Caup- 


Jacoby  V.  Parkland  Distilling  Co.  et  cU. 

(Supreme  Court  of  Minneaota.  July  16, 1888.) 
HoKBSTiu) — Frattd— Ebtoppbi.. 

1.  Aa  Insolvent  debtor.  In  securing  a  homestead 
for  Mmself  Mid  family  by  moving  into  and  occu- 
pying as  his  dwrtling  a  building  which  lie  owns, 
for  the  express  purpose  of  hotdine  it  as  exempt, 
takes  nothing  from  his  creditors  In  which  they 
have  any  vested  right,  and  hence  commits  do  legal 
frabd.  In  thus  putting  his  property  into  a  shape 
in  which  it  will  oe  the  subject  of  a  beneficial  pro- 
vision l^or  himself  and  familv,  he  merely  exercises 
a  right  which  the  law  gives  turn. 

2.  The  fact  that  in  a  financial  statement,  np<m 
the  faith  of  which  he  was  eiven  credit,  he  Included 
the  property  as  part  of  his  assets,  will  not  estop 
him,  as  Against  such  otedltors,  from  subsequently 
appropriating  it  a  homestead,  and  claiming  its 
exemptioiL 

8.  The  statute  Inmoses  no  restricUons  upon  the 
uses  of  a  homestead,  provided  only  it  is  the  dwell- 
ing of  the  olalmant:  loUowing  Kelly  v.  Baker,  10 
M&m.  154,  (GIL  134.) 

i^UatniM  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; YouNQ,  Judge. 

Action  by  Fanny  Jacoby.  to  determine  the 
adverse  claims  of  defendants,  the  Parkland 
Distilling  Company  and  others,  to  certain 
real  property.  The  defendants  respectively 
claimed  a  lien  upon  the  premises  by  reason 
of  certain  judgments  recovered  by  them 
against  George  O.  Jacoby.  the  husband  of 
plaintiff.  Upon  the  trial,  before  the  court 
witliout  a  Jury,  it  was  admitted  that  the  debts 
for  which  defendants*  judgments  were  re- 
covered were  incurred  by  George  G.  Jacoby 
prior  to  December,  1887;  that  the  premises 
consist  of  a  tract  of  land  66  by  165  feet,  be- 
ing one  lot  aa  originally  platted  in  the  city  of 


Minneapolis,  on  which  Is  erected  a  three^tory 
brick  building  finished  for  stores  below,  and 
with  rooms  for  residence  above;  that  in  D^ 
cember,  1887,  Jacoby  and  plaintiff,  his  wife, 
moved  into  rooms  In  the  second  story  of  the 
building,  and  have  eversince  resided  therein, 
and  clHimed  the  same  as  their  homestead; 
tliat  the  several  judgments  of  defendants 
were  entered  In  March  and  April,  1888;  that 
thereafter  Jacoby  and  plaintiiT  conveyed  the 
premises  for  a  nominal  consideration  to  one 
Lehmaier,  who  reconveyed  the  same  to  plain- 
tiff. Judgment  for  plaintiff.  Defendants 
appeal. 

Spooner  A  Stmentt  and  Ingereoll  A  Ot>ittt 
for  appellants.  Thoma$  Cantj/t  for  respond- 
ent. 

MrrCHEEX.  J.  The  evidence  offered  by  the 
defendants,  the  exclusion  of  which  is  here 
assigned  aa  error,  may  all  be  classified  under 
two  heads :  First,  evidence  tending  to  prove 
that  George  C.  Jacoby,  an  insolvent  debtor, 
in  contemplation  of  Insolvency,  moved  into 
and  made  his  dwelling  in  the  property  in  con- 
troversy, which  constitutes  a  large  part  of  his 
assets,  for  the  express  purpose  of  holding  It 
as  a  homestead,  and  thereby  withdrawing  it 
from  the  reach  of  bis  creditors;  and,  second, 
that  in  a  financial  statement  made  to  defend- 
ants, and  upon  the  faith  of  which  they  gave 
him  credit  for  the  claims  upon  which  their 
judgments  against  him  were  recovered,  he 
hHd  included  as  part  of  his  assets  tfie  proper- 
ty In  question.  It  is  claimed  that  the  first 
would  render  the  claim  of  homestead  exemp- 
tion fraudulent  as  to  creditors,  and  that  the 
second  would  estop  Jacoby  from  cinlming  the 
exemption  as  against  the  defendants.  There 
is  nothing  in  either  point.'  A  debtor  in  se- 
curing a  homestead  for  himself  and  family, 
by  purchasing  a  house  with  non-exempt  as- 
sets, or  by  moving  into  a  house  which  he  al- 
ready owns,  takes  nothing  from  his  creditors 
which  the  law  securt-s  to  them,  or  in  which 
they  have  uny  vested  right.  He  merely  puts 
his  property  into  a  shape  in  which  it  will  be 
the  subject  of  a  beneficial  provision  for  him- 
self, which  the  law  recognizes  and  allows. 
Even  if  he  disposes  of  his  property  subject  to 
execution,  for  the  very  purpose  of  converting 
the  proceeds  into  exempt  property,  this  will 
not  constitute  legal  fraud.  This  he  may  do 
at  anytime  l>efore  the  creditors  acquire  a  lien 
upon  the  property.  It  is  a  right  which  the 
law  gives  him,  subject  to  which  every  one 
gives  him  credit,  and  fraud  can  never  be 
predicated  on  an  act  wliich  the  law  permits. 
Tucker  v.  Drake,  11  Allen.  145;  O'Donnell 
v.  Segar,  25  Mich.  367;  North  v.  Sheam,  15 
Tex.  174;  Cioperly  v.  Rhodes.  63  Dl.  S46; 
Culver  V.  HogRis,  28  Cal.  621;  Randall  t. 
IBuflington,  10  Cal.  491. 

This  also  disposes  of  the  question  of  estop- 
pel. The  fact  offered  to  be  proved  did  not 
contain  the  first  element  of  estoppel,  for,  as 
the  law  permits  a  debtor  at  anytime  to  select 
or  appropriate  out  of  his  property,  as  exempt, 
the  amount  allowed  by  statute*  or  to  convert 
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noD-exenipt  property  into  that  which  is  ex- 
empt, every  one  roust  be  presumed  to  deal 
with  htm  with  reference  to  the  law.  Anj 
otb>r  view  would  implya  prohibition  of  a  se- 
lection and  occupancy  of  a  homestead  by  any 
debtor,  when  doing  so  would  make  him  in- 
solvent, or  where  it  is  the  only  property  upon 
the  possession  of  which  credit  was  obtained. 
The  effect  of  this  would  be  to  render  the  se- 
lection and  occupancy  of  a  homestead  invalid 
in  ail  cases  where  the  debtor  did  not  own 
enougli  other  property  to  pay  all  his  debts  in 
full.  Such  a  construction  would  often  ren- 
der the  homestead  law  nugatory  and  valueless 
in  the  very  cases  where  its  protection  is  most 
needed.   In  re  Henke]*  2  Sawy.  305. 

The  fact  that  the  building  on  the  lot  in 
qaestion  was  in  part  suited  to  and  used  for 
business  purposes  was  wholly  immaterial. 
The  law  exempts  as  a  homestead  a  quantity 
of  land*  Dot  exceeding  one  lot,  and  no  re- 
striction ifl  placed  upon  the  usee  of  any  part 
of  It,  provided  it  la  the  dwdllng  of  the  debt- 
or. This  has  been  the  settled  construction 
of  the  statute  for  many  years.  Kelly  v.  Ba- 
ker, 10  Minn.  154,  (Gil.  124;)  Umhind  v. 
Holcombe,  26  Minn.  286.  8  N.  W.  Sep.  341. 

Ketther  can  the  questions  of  the  value  of 
the  premlaes,  or  what  proportion  th»t  value 
bears  to  the  remaining  property  of  the  debt- 
or, be  at  all  important,  so  long  as  the  prem- 
ises are  in  u%a  within  the  limit  oi  exemption 
fixed  by  law.  Unfortunately  oar  statute  fixes 
no  limit  as  to  value  upon  a  homefltead exemp- 
tion. It  must  be  confessed  that  such  a  law 
may  be  greatly  abu^,  and  permit  great  mor- 
al frauds;  but  this  is  a  queeUon  for  the  leg- 
islature, nnd  not  for  the  courts.  There  was 
no  error  In  exclnding  the  evidence  offered, 
and  the  agreed  facts  fully  Justified  tlie  find- 
ings of  the  trial  court.   Judgment  affirmed. 


BETHOLSa  V.  Frahkun. 
(Supreme  Court  of  AflnnMoto.  JqIt  17, 188&) 
Vbhdob  Aim  VBiroai— ExoHuraa. 

1.  TbetestliBODyin  this  cue,  InwhiohtherewBS 
Uttle  or  no  confiiot,  ezamloed  and  considered. 
Heldt  that  the  traataoUon  between  the  parties 
anumnted  to  a  tirade  or  exchange  of  personal  prop- 
erty tmned  b7  the  plalnUff  for  savBral  traots  of 
land  owned  by  the  defendant. 

a.  At  the  ume  of  the  trade  the  latter  deeded  a 
part  of  the  real  estate,  and  entered  into  an  unoon- 
oitionel  agreement  in  writing  to  convey  the  re- 
mainder  at  the  expiration  of  60  days.  Thereafter 
he  refmed  to  convey,  allMflDg  that,  in  order  to  ob- 
tain aotaal  posBosslon  of  the  personal  property 
traded  to  blm  by  plaintiff,  he  was  obliged  to  exe- 
ente  and  dellTSr  a  bond  to  a  third  party,  who  bad, 
or  claimed  to  have,  a  lien  thereon  by  virtue  of  a 
ehaUal  mortgage.  Held,  under  the  ofreomstanoes 
appearing  in  this  case,  that  each  fact  would  not 
Justify  the  defendant  la  his  refusal  to  comply  with 
the  terms  of  his  agreement. 

ft.  Upon  defendant's  refusal,  the  plaintiff  might 
have  Drought  an  action  to  enforce  spedflo  per- 
fonoanee,  or,  in  an  action  at  law,  he  ooold  recover 
the  valneM  the  nnoonveyed  lands,  or,  upon  rescind- 
ing the  contract,  he  would  be  entiUed  to  recover 
ike  Talne  of  his  personal  property- 

iSvOatnu  bu  the  Court.) 

Appeal  from  district  conzt,  Hennepin  coun- 
ty; Baxter,  Judge. 


Action  by  Joseph  W.  Reynolds  against 
Leaser  FranlElin,  to  recover  for  an  alleged 
breach  of  contract.  Plaintiff  had  a  verdict 
for  the  full  value  of  the  chattels  turned  over 
by  him  as  consideration  to  the  defendant. 
From  an  order  denying  a  new  trial  defendant 
appeals. 

Forrest  &  Van  Vleve  and  Zane  dc  Johnaon, 
for  appellant.  Rtutell,  CtUfioun  A  Reed,  for 
respondent. 

CoLLTHS.  J.  The  plaintiff  was  the  owner 
of  a  stock  of  household  goods  and  furniture 
which  he  valued  at  abotit^,600.  There  was 
flled  against  this  property,  and  apparently  a 
lien  upon  it,  a  chattel  mortgage  given  to  se- 
cure the  note  of  a  former  owner  for  S560. 
The  plaintiff  claimed,  however,  that  this  note 
had  been  paid.  Tbedefendantownedseveral 
tracts  of  land,  aggregating  in  value,  in  hie 
opinion,  much  more  than  plaintiff's  gooda 
and  furniture.  Negotiations  between  the 
parties  led  to  an  agreement  whereby  plaintiff 
was  to  select  a  number  of  pieces  of  defend- 
ant's land,  which  were  to  be  properly  con- 
veyed to  him,  in  exchange  for  the  goods  and 
f  amitnre  before  mentioned,  not  then  In  plainr 
tiff's  actual  possession,  but  tn  the  house  in 
which  theiy  had  been  used  by  the  formerown- 
er,  some  10  mil»  distant  from  defendant's 
place  of  business,  where  ttie  trade  was  dis- 
cussed, and  in  part  made.  The  parties  then 
visited  the  bouse,  the  defendant  expressed 
his  satisfaction  with  plaintiff's  property,  and 
gave  his  own  servants  some  directions  about 
packing  and  moving  it.  On  returning  to  his 
place  of  business,  he  executed  and  d^lvered 
to  plaintiff  a  deed  for  some  of  the  tracts  of 
land  selected  by  the  latter,  and  an  uncondi- 
tional agreement  to  convey  the  balance,  so 
selected,  within  60  dajW  from  date.  May  5th, 
1885,  by  warranty  deed,  free  fnun  all  incum- 
brances, except  as  therein  specially  described; 
whereupon  the  plaintiff  delivered  to  dtfend- 
ant  a  bill  of  sale  of  the  goods  and  furniture 
which  be  had  received  when  he  bought,  and 
a  so-called  assignment  thereof  to  deSsndanb 
The  bill  of  sale  was  tn  the  common  form*  and 
conveyed  the  property  to  plaintiff,  subject  to 
the  chattel  mort^nge  before  referred  to.  The 
assignment,  in  addition  to  transferring  plain- 
tiff's rights  to  the  goods  and  furniture,  con- 
tained a  warranty  of  title,  especially  as  to  ttie 
mortgi4^,  and  a  clause,  **oUierwise  the  sale 
is  made  without  a  warranty,  expressed  or  im- 
plied, as  to  value,  quahty,  or  condition. "  The 
defendant  theresifter  refused  to  convey  the 
parcels  of  land,  and  plaintiff  brought  this  ac- 
tion to  recover  a  certain  sum,  which  In  his 
complaint  he  alleges  he  paid  defendant  for 
the  lands  described  in  defendant's  agreement 
to  convey,  before  mentloneil.  which  is  made 
a  part  of  the  complaint.  The  plaintiff  no- 
where Intimates  in  his  pleading  that  bis  pay- 
ment was  in  chattels,  but  the  answer  dis- 
closes the  facts  as  herein  stated,  and  about 
which,  aside  from  some  conclnaions,  the  wit- 
nesses did  not  greatly  differ  when  testifying 
upon  the  trial.   The  def«idant  f  urtherstated 
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in  hia  answer  that,  in  order  to  obtain  actual 
possession  of  tlie  property,  he  was  obliged  to 
and  did  execute  and  deliver  to  the  person 
holding  the  chRttt>l  mortgage  thereon,  a  bond 
conditioned  that  defendant  would  pay  to  said 
mortgagee  such  sum  as  might  be  found  due 
him  upon  his  mortgage,  which  bond  he  so 
executed  and  delivered  with  the  knowledge 
and  consent  of  the  plaintiff,  and  upon  his 
plaintiff's)  promise  to  protect  and  indemni- 
y  him  from  any  loss  thereon,  and  that  the 
defendant  remains  and  ia  liable  to  said  mort- 
gagee upon  the  bond. 

We. are  of  the  opinion  that  the  evidence 
shows  the  transaction  to  have  been  a  "trade," 
the  plaintiff  bartering  his  chattels  for  the  de- 
fendant's real  estate,  part  of  which  has  been 
conveyed  to  him.  It  is  undoubtedly  true  that 
there  was  more  or  less  talk  over  values,  (a 
trade  could  not  well  be  made  without  it, )  and 
the  customary  puQing  and  praising.  The 
plaintiff  admits,  to  use  his  words,  that  "the 
Bum  and  substance  of"  defendant's  Hnal  of- 
fer, to  which  he  responded,  "All  right,"  was; 
"I  will  put  you  in  that  piece  in  Stearns  coun- 
tyi  will  put  yoo  in  two  lots  up  at  Plymouth, 
will  put  you  In  one  lot  at  Forest  Park,  will 
put  you  in  160 acres  of  land  in  Walsh  county, 
and  then  will  put  you  in  this  lot  out  here  in 
Silver  Lake."  Nor  do  we  have  to  rely  ex- 
clusively upon  verbal  testimony  as  to  the 
character  of  these  dealings.  The  defendant's 
agreement  was  executed  "for  and  in  consider- 
ation of  the  full  value"  of  the  pieces  of  land 
which  he  therein  contracted  to  convey,  while 
tliH  plaintiff  in  his  assignment  of  the  tiill  of 
sale,  in  which  was  minutely  described  the 
household  goods  and  furniture,  distinctly 
stipulated,  in  that  part  l>efore  quoted,  that 
there  was  no  warranty  of  value,  quality,  or 
condition,  expressed  or  implied. 

The  measure  of  damages  contended  for  by 
plaintiff,  as  is  evident  from  his  complaint 
and  the  reply,  (in  which  reply  he  denied  the 
allegations  of  the  answer,)  and  upon  which 
the  jury  baaed  a  verdict  for  the  sum  demand- 
ed in  said  complaint,  was  therefore  erroneous. 
The  plaintiff,  under  the  facts  as  they  appeared 
upon  the  trial,  was  not  entitled  to  recover  as 
if  he  hud  paid  money  for  defendant's  lands. 
He  miglit,  upon  the  latter'a  refusal  to  convey, 
commence  an  action  to  enforce  speci  tic  per- 
formance, and  in  snch  action  recover  tbe  land 
itself;  or  he  might  recover  the  value  of  the 
several  parcels  of  land  whicb  the  defendant 
promised  to  conTey*  and  did  not,  (Donlon  v. 
Evaufi,  42  N.  W.  Bep.  472;)  and  possibly,  as 
was  intimated  in  Skaaraas  t.  Flnnegan,  81 
Minn.  48.  16  N.  W.  liep.  456,  he  might  re- 
cover substantial  damages,  should  there  be 
such,  for  the  loss  of  his  bargain.  When  one 
party  to  a  contract  refuses  to  fulfill  upon  his 
part,  the  other  may  rescind,  if  he  chooses, 
and  recover  in  tummpait  the  money  he  has 
paid,  or  the  value  of  what  he  has  done  for  the 
other  party  for  which  he  has  received  no  ben- 
efit, y  Amer,  &  Eng.  Cyclop.  Law,  906,  and 
cases  cited.  To  the  same  effect  is  Bennett  v. 
Phelps,  12  Minn.  326,  (Oil.  216.)  Intliecase 


at  bar  the  plaintiff  traded  chattels  of  a  cer- 
tain aggregate  value  for  several  distinct  tracts 
of  land.  Upon  defendant's  refusal  to  con- 
vey any  of  these  separate  parcels,  and  plain- 
tiff's rescission  of  the  contract,  the  latter 
could  have  recovered  in  assumpsit  the  actual 
value  of  the  personal  property,  with  interest 
from  the  day  of  sale.  But  that  is  not  the  sit- 
uation here.  Tlie  defendant  has  conveyed  a 
part  of  the  real  estate,  the  plaintiff  has  ac- 
cepted the  conveyance,  has  retained  the  land 
therein  described,  and  consequently  has  not 
rescinded  the  contract.  We  see  no  way  for 
the  plaintiff  to  establish  the  value  of  thatpait 
of  his  property  which  was  traded  for  the  tracts 
of  land  described  in  defendant's  written 
agreement,  and  which  he  refuses  to  convey, 
from  that  portion  which  may  be  said  to  have 
been  exchanged  for  the  lands  conveyed  by 
deed  to  plaintiff,  and  still  retained  by  him. 
And  upon  the  pleadings  as  they  now  stand, 
and  with  the  same  testimony,  he  cannot  re- 
cover at  all.  If  allowed  to  amend  (and  this  is 
within  the  discretion  of  the  trial  couVt)  plain- 
tiff might  recover  In  this  form  of  action,  and 
under  proper  allegations,  the  value  of  the 
pieces  of  land  still  held  by  the  defendant.  In 
view  of  another  trial  and  In  conclusion,  we 
will  say  that  the  defendant  has  accepted  the 
plaintiff's  warranty  of  title,  and  upon  this  he 
must  rely.  From  the  allegations  of  his  an- 
swer relative  to  the  necessity  of  executing 
and  delivering  a  bond  before  he  could  obtain 
actual  possession  of  the  personalty,  and  from 
the  proof  offered  in  support  of  these  allega- 
tions, it  does  not  appear  that  he  is  in  danger 
of  substantial  Injury.  It  is  not  apparent  that 
any  liability  will  arise  or  loss  result  from  the 
delivery  of  the  bond.  Such  Ihibility  or  loss 
caimot  be  anticipated  and  litigated  in  this  ac- 
tion.  Order  reversed. 


Djbam  c.  St.  Paul  Union  Depot  Go. 
(Supreme  Court  of  Minnesota.  Aug.  5, 1889.) 
Depot  Compa:«ib»— Vicious  Bbhtant  of  Tbkaitt. 

From  the  complaint  herein,  and  a  stipulation  by 
consent  ooDsidered  with  it,  it  appears  that  thed^ 
fendant  corporaUon  is  organized  for  the  express 
purpose  of  larniBhing  depot  abd  station-house  ao- 
commodatioas  at  the  city  of  Bt.  Paul  for  the  use  of 
such  railway  corporations  as  enter  into  oontraot 
with  it ;  tbat  it  leases  a  room  In  Its  depot  building 
to  a  tenant,  who  therein  oarries  on  the  business 
of  storing  for  hire  tbe  parcels  and  light  bagguo 
of  travelers;  thatplainuttaniTedatuiddepotDV 
rail,  and  as  a  passenger,  and  proceeded  to  satd 
room  for  the  purpose  of  temporarily  storing  his 
valise,  and  was  there  willfully  and  malioiously  as- 
saulted and  beaten  by  an  employ^  of  defendant's 
tenant.  It  is  farther  charsea  that  this  emplOTft 
was  a  man  of  savage  and  viaous  propensiUes,  wiia 
had  frequently,  during  the  six  years  of  his  em- 
ployment there,  attacked  and  beaten  persons  law- 
lullv  upon  the  premises,  and  tbat  all  of  this  was 
well  liaowQ  to  the  defendant  corporation  on  tbe  day 
of  tbe  Bttaclc  upon  tbe  pU^ntiil.  Held,  that  the 
complaint,  in  oonnectton  with  the  stipulation, 
states  a  good  cause  of  action, 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Brill,  Judge. 
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Action  hj  Charles  D.  Dean  against  the  St. 
Paul  Union  Depot  Company  for  damages  for 
personal  injuries.  . 

DavUit  Kellogg  A  Severance,  tot  appellant. 
John  O'Brien,  I.  V.  D.  Heard,  and  Cole, 
BramhaU  A  Morria,  for  respondent. 

OoLUSB,  J.  The  plaintiff  i^ipeals  from  an 
order  sustain!  nfr  defendant's  demurrer  to  the 
complaint,  on  tlie  ground  tbi^  It  felled  to 
state  facts  suflBoient  to  constitute  a  cause  of 
action.  From  said  eomplaintt  and  a  stipula- 
tion as  to  certain  facts  made  by  tbe  parties, 
and  by  agreement  considered  as  if  the  facts 
tbprdn  stated  bad  been  a  part  of  the  pleading 
demurred  to,  it  appears  that  the  defendant  £ 
a  domestic  corporation,  o^nized  for  and  en- 
gaged in  tlM  business  of  furnishing  and  con- 
ducting a  Union  depot  and  statlon-honse  In 
the  dty  of  St  Paul,  in  whleh  several  lines  of 
xsilway  deliver  and  recelvo  passengers  by 
viitne  of  their  contnicts  with  defendant; 
that  on  May  17, 1888,  plaintiff  leached  said 
depot  as  a  passengw  upon  one  of  the  said 
roads,  and,  with  tbe  intention  at  pursuing 
his  journey  to  a  point  beyond  by  another 
road,  entered  the  station-house,  approached 
the  parcel  room  therein,  leased  by  defendant 
to  B  tenant  who  operated  and  controiied  it, 
Ust  tbe  purpose  of  checking  his  valise, 'and 
was  there  maliciously  attaclced  and  beaten  by 
the  man  In  charge,  who  was  in  fiust  the  em- 
ployS  of  defendant's  tenant.  Tbe  complaint 
further  alleges  that  this  employ^  was  of  vi- 
eions  temper,  of  bad  character,  and  had  fro* 
qnentty,  in  a  wlUfifl  and  maliofous  manner, 
assaulted  and  beaten  people  lawfully  upon 
the  premises  during  the  six  years  be  had  been 
employed  In  siUd  pared  room,  all  of  which 
wss  well  known  to  defendant  on  the  day  of 
the  attack  upon  plaintiff. 

In  support  of  its  demurrer  the  defendant 
corporation  contends — Firet,  that  it  owed  no 
daty  whatever  to  the  plaintiff,  because  no 
oonteaetual  relatlm  existed  between  the  par- 
ties; that  therefore  he  must  look  to  the  rail- 
way company  whose  passenger  he  was,  or 
bad  been,  for  compensation  for  his  injuries; 
aeeoud,  if  it  should  be  held  that  the  duties 
imposed  by  railway  companies  towards  their 
arriving  and  departing  passengers  liave  been 
sssumtkl  by  the  defendant,  it  is  not  responsi- 
ble in  this  case,  because  the  alleged  assault 
was  not  committed  by  one  of  its  servants  or 
employ^,  but  by  the  employ^  of  a  tenant 
who  was  engaged  in  an  Independent  busi- 
ness, wholly  disconnected  from  that  of  a  com- 
mon carrier  of  passengers,  and  conducted 
solely  for  tbe  accommodation  and  convenience 
of  tliose  who  chose  to  patronize  the  room,  and 
pay  for  the  privilege  of  having  their  parcels 
temporarily,  taken  care  of;  finally,  if  these 
positions  prove  untenable,  it  is  argued  tlmt 
the  assault  of  the  employ^  was  for  purposes 
of  his  own,  outside  of  Ills  occupation,  In  dis- 
regard of  tbe  object  for  whicti  iie  was  em- 
ployed, not  committed  in  execution  of  it,  and 
therefore  In  no  event  can  the  defendant  t>e 
held  responsible. 


It  has  been  announoed  by  this  court  In 
Ahlbeck  v.  Railroad  Co.,  40  N.  W.  Bep.  364. 
that  In  respect  to  the  handling  and  care  of 
baggage  the  relation  between  the  defendant 
corporation  and  tlie  carriers  who  use  its  depot 
is  tJiat  of  principal  and  agent;  but,  under  the 
allegations  of  the  complaint  now  before  us, 
it  is  not  essential  to  determine  the  precise  re- 
lations existing  betweeu  the  defendant,  (or- 
ganized for  the  special  purpose,  and  under 
contract,  to  furnish  to  certain  railway  cor- 
porations proper  and  adequate  depot  and  8ta> 
tion-house  accommodations  for  those  who  are 
enUUed  to  use  the  same,)  and  the  plaintiff 
who,  arriving  upon  tbe  train  of  one  of  these 
carriers,  remained  Its  passenger  until  he  had 
an  opportunity*  by  safe  and  convenient 
means,  to  leave  the  cars.'  the  railway,  and 
tbe  statlon-boase.  Warren  v.  lUilway  Co., 
8  Allen,  227.  N<»  Is  it  necessary  to  pass 
upon  the  contention  <rf  tbe  defendant  that, 
whatever  duty  it  owed  tbe  plaintiff  as  a 
passenger,  it  cannot  be  held  liable  for  the 
willful  act  of  tlie  servant  and  employ^  of  one 
who  had  leased  a  room  In  its  depot  building 
for  the  purpose  of  carrying  on  an  independ- 
ent bu^ness,  not  required  of  tbe  carrier  of 
passengers,  and  conducted  by  a  tenant  solely 
for  the  convenience  of  tbe  traveling  public 
Nor,  as  we  regard  the  pleading,  need  we  con- 
sider the  final  position  assumed  by  defendant, 
that  the  master  is  not  responsible  for  the 
willful  acts  of  his  servant,  performed  outside 
of  his  employment,  not  in  execution  of  it. 
and  for  purposes  of  his  own,  although  the 
snbject  lias  been  referred  to  in  McCord  v. 
Telegraph  Co.,  39  N.  W.  Rep.  315,  in  which 
is  mentioned,  approvinglv,  tite  case  of  Stew- 
art v.  Railway  Co..  90  N.  Y.  588.  whereby 
Isaacs  V.  Railway  Co..  47  N.  Y.  122.  relied 
upon  by  tbe  respondent,  was,  in  effect,  over- 
ruled. 

This  complaint,  considered  In  connection 
with  the  stipulation,  charges  that  the  defend- 
ant knowingly  and  advisedly  permitted  Its 
tenant  to  keep  in  his  employ  for  more  than 
six  years,  in  its  depot  building,  into  which  it 
encouraged  people  to  come,  and  whs  under 
contract  to  admit  the  plaintiff  as  an  arriving 
passenger,  a  man  of  savage  and  vicious  pro- 
pensities, and  who  had,  during  said  period  of 
SIX  years,  frequently  assaulted  and  beaten 
persons  lawfully  upon  suid  premises,  and 
who,  upon  the  day  named,  attacked  and  heat 
the  plaintiff  without  provocation.  Whatever 
obligation  otherwise,  by  virtue  of  ite  contract 
with  tiie  carrier,  rested  upon  the  defendant 
as  to  tbe  plaintiff,  it  is  manifest  that  it  was 
bound  to  use  ordinary  care  and  diligence  to 
keep  its  premises  in  a  safe  condition  for  tliose 
who  legitimately  came  there.  It  had  no 
more  right,  tiierefore,  to  knowingly  and  ad- 
visedly eol^Ioy,  or  allow  to  l>e  employmi.  in 
its  depot  building,  a  dangerous  iind  vicious 
mnn,  thiin  it  would  have  to  keep  and  harbor 
a  dangerous  and  savage  dog  or  other  animal, 
or  to  permit  a  pitfall  or  trap  into  witicb  a 
passenger  might  step  as  he  was  passing  to  or 
from  his  train.   Order  reversed. 
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St.  Amthont  Falls  WATBEit-FowEB  Co.  v. 
City  op  MnursAFOLn. 

(Supreme  Court  t^f  Ifinneataa,   July  17,  1889.) 

■Water-Rights— Dbed  8— RjcsKBVATiosB. 

1.  A  riparian  owner  may  grant  a  part  of  his  es- 
tate, nob  abatting  on  the  stream,  and  as  appur- 
tenant thereto  a  right  to  draw  water  from  the 
stream  through  his  remaining  land ;  and  for  any 
diversion  of  the  natural  flow  of  tiie  stream  dis- 
turbing sntdi  r^ht  the  graatee  maj  maintain  an 
action. 

5.  Where  a  deed  oonreys  land,  and  as  appurte- 
nant thereto  certain  enumerated  rights,  priTileffes, 
and  easements,  bntfurther  provides  that  no  rig  Qts, 
privileges,  easements,  or  appurtenances  shall  pass 
byintendmentor  implication,  the  restrictive  clause 
must  be  coos  trued  as  merdy  excluding  a  grant  by 
implication  or  intendment  of  any  principal  ease- 
ments in  grantor's  land,  but  as  notezoluding  those 
aoclllary  or  aeoondaify  easement*  or  rights  which 
are  necessary  to  tlie  enjoyment  of  tlie  rights  or 
easements  expressly  granted. 

8.  On  tills  principle,  a  deed  of  land  as  a  mill- 
site,  with  the  right  as  appurtenant  thereto  of  con- 
structing a  canal  through  the  grantor's  land,  and 
of  drawing  water  from  a  pond  for  the  use  of  a  mill 
on  the  land  conveyed,  held  to  grant  by  implico- 
tiou'the  right  to  maintain  the  pond,  notwithstand- 
ing the  restrictive  olauae  in  toe  deed. 

4  WhUa  a  reservation  la  a  deed  in  favor  of  the 
grantor  Is  to  be  oonstaned  more  strictly  than  a 
grant,  yet  such  a  reservation  will  Include  the  use 
of  such  means  as  are  Indispensably  necessary  to 
the  exercise  of  the  right  reserved.  Under  the 
facts  of  this  case  the  reservation  In  the  **Sngs- 
ley"  deed  to  flow  the  granted  land  to  a  certain 
int,  h£ld  to  include  the  right  to  midntaln  a  wlng- 
m  necessary  to  flow  to  the  designated  point. 

6.  Held,  also,  that  upon  the  findings  of  faot  no 
right  to  maintain  this  dam  above  that  point  has 
been  acquired  by  prescription. 

6.  Also  that,  upon  the  facts,  the  water-power 
which  the  defendant  Is  entitled  to  is  what  It  would 
have  (not  exceeding  the  amount  granted  in  Uie 
"Fambam  &  Loveioy''deed)  with  the  wing-dam 
maintained  to  the  extent  authorised  by  tiie  reser- 
vattou  in  the  Kingsl^  deed  with  the  natural  flow 
of  the  wator  into  thapond  nnintarrnptad  by  ploin- 
tlffs  dam. 

7.  That  plainUlTs  dam,  preventing  such  flow 
Into  the  pond,  is  an  unlawful  Interference  with  de- 
fendant's rights,  but  that  defendant  has  no  right 
to  require  the  removal  of  the  dam,  provided  plain- 
tiff furnishes  te  it  through  a  sluicewi^  the  amount 
Of  power  to  which  it  Is  entitled. 

(Syllabu$  by  the  Court) 

Appeal  from  diabict court,  Hennepin  coun- 
ty; YouNO,  Judge. 

Action  by  the  St.  Anthony  Falls  Water- 
Power  Company,  plaintiff,  to  restrain  the  de- 
fendant, city  of  Minneapolis,  from  destroy- 
ing plaintiff's  dam  in  the  Mississippi  river  at 
Hennepin  island.  Defendant,  answering, 
set  up  certain  rights  to  the  use  of  the  water 
in  the  river,  wlilch,  it  claimed,  the  main- 
tenance of  plaintiff's  dam  destroyed  or  im- 
paired, and  prayed  asaOirmatlve  relief  that 
plaintiff  be  restrained  from  maintaining  the 
dam  referred  to.  Plaintiff,  replying,  set 
forth  cotidilions  and  facts  qualifying  and  re- 
stricting defendant's  rights.  Judgment  was 
ordered  for  defendant,  restralnii^  plaintiff 
from  obstruL-ting  the  natural  flow  of  the  wa- 
ter in  the  river  to  such  extent  as  to  deprive 
defendant  of  the  quantity  of  water  to  which 
the  court  found  defendant  to  be  entitled. 
From  an  order  denying  a  new  trial  plaintiff 
appeals. 


Benton  A  Roberts  and  S.  if.  Wibon,  for 
appellant  Rob*rt  D.  RutseU,  for  respondent. 

Mn-OHBix,  J.   The  rights  of  the  parties 

depend  almost  entirely  npon  the  effect  of  the 
deed  of  April  11.  1865,  from  Farnham  ft 
Lovejoy  to  Cutter,  Secombe  &  Carpenter. 
To  aid  in  the  construction  of  this  deed,  and 
to  understand  the  purpose  of  the  grant,  it  is 
proper  to  refer  to  the  character  and  condi- 
tion of  the  premises  at  the  time.  Hennepin 
island,  in  ttie  Mississippi  river,  Immediately 
above  St.  Anthony  Falls,  derived  Its  princi- 
pal, if  not  its  only,  value  from  the  water- 
power  appurtenant.  Kingsley,  the  original 
proprietor  of  the  whole  Island,  6rst  conveyed 
to  plaintiff's  remote  grantors  all  of  the  island 
except  the  south-west  quarter,  reserving* 
however,  the  right  to  flow  and  reflow  so 
much  of  the  western  shore  up  to  a  designated 
point  (some  130  or  140  feet  below  the  bead 
of  the  island)  as  might  be  necessary  to  the 
full  and  perfect  enjoyment  of  the  wate^ 
power  on  the  western  shore  of  the  ishtnd. 
He  sulnequently  conveyed  the  south-west 
quarter  of  tlie  island  to  the  remote  grantors 
of  Farnham  &  I^vejoy, appurtenant  to  which, 
also,  passed  the  right  of  flow  and  reflow  re- 
served in  Kingsley's  first  deed.  In  1865 
Farnham  &  Lovejoy  were  the  owners  of  this 
south-west  quarter,  with  all  the  rigiits  and 
easements  appurtenant  thereto.  Tiiey  also 
had  certain  rights  under  what  was  known  as 
the  "Brott  lease;"  but,  as  this  has  long  since 
expired,  it  Is  not  now  important  The  wa- 
ter-power  on  the  premises  had  already  been 
improved  by  creating  a  pond  on  the  west 
side  of  the  island  by  the  construction  of  a 
dam  extending  out  from  the  shore  into  the 
river,  a  distance  of  about  75  feet,  and  thence 
up  the  river,  as  a  wing-dam,  a  distance  of 
some  700  feet,  to  what  was  known  as  the 
"Government  Pier."  which  was  about  200 
feet  below  the  point  to  which  the  right  of 
flow  and  reflow.  reserved  In  the  first  "Kings- 
ley"  deed,  extended.  The  effect  of  tliis  was 
to  hold  the  water  which  flowed  down  on  that 
side  of  the  island  upon  a  rock  ledge  along  Its 
west  sliore,  which  was  much  higher  than  the 
bed  of  the  river  adjacent.  From  the  topog- 
raphy of  the  surroundings  it  is  evident  that 
the  formation  of  this  pond  by  the  construc- 
tion of  this  dam  was  the  only  practicable 
mode  of  creating  a  water-power;  for  othei^ 
wise  the  water  would  spill  over  the  side  of 
the  ledge  and  run  into  the  middle  of  the 
river.  At  this  time  there  was  at  the  lower 
end  of  this  pond  a  saw-mill,  the  machinery 
of  which  was  run  by  water  drawn  from  the 
pond,  the  elevation  of  which  above  the  river 
below  the  falls  furnished  the  bead.  Adjoin- 
ing the  saw-mill,  and  east  of  it,  .was  a  stone 
building,  used  as  a  sash  and  door  factory, 
which  was  run  by  power  from  the  water- 
wheels  of  the  saw-mill.  Such  was  the  situa- 
tion wlien,  in  April,  1865,  Farnham  &  Love- 
joy, by  the  deed  referred  to,  conveyed  to  Cut- 
ter, Secombe  &  CariTcnter  (defendant's  gran- 
tors) the  land  upon  which  the  sash  and  door 
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factory  stood,  and  a  piece  of  land  adjoining 
it  tm  the  nortti:  but  none  of  the  land  thus 
conveyed  in  fee  bordered  upon  tlie  river. 
This  deed,  in  addition  to  the  grant  of  this 
land  in  fee.  also  granted  and  cnnveyed  to 
Gutter,  Secombe  &  Carpenter,  their  iieira  and 
assigns,  "tiie  rights,  privileges,  and  ease- 
ments hereinafter  specifically  set  forth  and 
enumerated,  (in  subdivision  1  to  8,  inclusive, 
of  the  deed,)  and  which  are  hereby  made  ap- 
purtenant to  the  lands  above  described,  and 
DO  rights,  privileges,  easements,  nor  appur^ 
tenances  not  so  hereinafter  set  forth  shall 
pass  by  this  indenture  by  any  intendment  ur 
implication.  *  *  •  To  have  and  to  bold 
the  above-described  lands  in  fee-simple  with 
all  the  rights,  privileges,  easements,  and  ap- 
purtenances liereinbefore  specially  set  forth, 
and  none  others,  unto  the  parties  of  the  sec- 
ond part,"  etc.  Upon  the  execution  of  this 
deed  Cutter,  Secombe  &  Carpenter  took  pos- 
session, constructed  the  canal,  and  put  Into 
tlie  building  machinery,  together  with  wa- 
ter-wheels supplied  with  water  for  power 
drawn  from  the  mill-pond.  The  property 
and  water-power  has  been  thus  used  by  them 
or  their  grantees  ever  since.  The  wing-dam 
waa  maintained  as  it  then  existed  until  1875. 
when  it  was  extended  up  to  a  point  opposite 
the  angle  in  plaintiff's  dam,  (a  distance  of 
some  440  feet,)  with  which  It  was  afterwards 
connected.  This  extension  of  the  wing-dam 
was  rendered  necessary  by  the  recession  of 
the  falls.  Both  parties  (Farnham  &  Love- 
joy  and  Cutter,  SecomtK  A  Carpenter)  shared 
in  the  expense  of  maintaining  the  dum.  In 
February,  1882,  Farnham  &  Lovejoy  sold 
out  to  plaintiff,  which  thereby  became  the 
owner  of  the  whole  island  except  what  was 
owned  by  Cutter,  Secombe  &  Carpenter, 

It  Is  contended  that,  as  the  city  owns  no 
land  abutting  on  the  river,  it  is  not  a  ripa- 
rian owner,  and  hence  has  no  riparian  rights. 
This  is  a  mere  question  of  names  or  deSni- 
tions,  which  is  of  no  legal  siKniQcance  what- 
ever in  the  case.  It  is  entirely  immaterial 
whether  the  defendant's  rights  are  riparian 
or  conventional.  It  has  rights  for  the  dis- 
turbance of  which  it  hna  a  right  of  action. 
It  is  unimportant  whether  It  be  held  that  the 
provision  in  the  Farnham  &  Lovejoy  deed  in 
regard  to  the  canal  amounted  to  a  division  of 
the  stream  into  two  courses,  which  rendered 
Gutter,  !Secombe  &  Carpenter  riparian  own- 
ers as  respects  the  canal,  or,  what  seems  to 
us  more  in  accordance  with  principle  and 
common  sense,  that  a  riparian  owner  may 
grant  a  part  of  his  estate,  not  abutting  on  the 
stream,  and,  as  appurtenant  thereto,  a  right  to 
draw  water  f  rom-the  stream  through  his  land. 
In  either  case  the  result  is  the  same.  Cutter, 
Secombe  &  Carpenter  were  grantees  of  rights 
which  Farnham  &  Lovejoy  bad  the  right  to 
transfer,  and  which  the  former  had  the  right 
to  enjoy.  Nattatl  v.  Braoewell.  L.  U.  2 
Exch.  1;  Olty  of  Reading  v.  Althouse,  93  Fa. 
St.  400;  Hatteson  t.  Wilbur,  II  K.  L  545. 
The  only  question,  therefore,  is,  what  rights 
were  In  fact  granted  by  this  deed?  Tlie  gen- 


eral nile  ia  that  a  grantee  of  land  or  of  an 
easement  in  land  is  entitled  by  implied  grant 
to  any  easement  in  the  land  of  the  grantor 
which  is  necessary  to  render  the  land  or  the 
easement  granted  capable  of  enjoyment,— 
thatagrantcarries  withitall  things,  aa  includ- 
ed in  it,  witliout  which  the  thing  granted  can- 
not be  enjoyed.  This  rule  depends  upon  the 
principle  that  where  a  grant  ia  made  it  must 
have  been  the  Inteution  of  the  parties  that 
the  grantee  should  have  the  means  of  using 
the  thing  granted.  As  the  risht  to  maintain 
this  dam  is  necessary  to  hold  the  water  in 
this  pond,  and  hence  necessary  to  the  enjoy- 
ment by  the  grantees  of  the  right  to  draw 
water  froiQ  it,  it  is  conceded  that  the  situa^ 
tion  of  the  subject-matter  of  tlie  deed  was 
such  as  would,  in  the  absence  of  any  restrict- 
ive clause,  imply  a  grant  of  the  right  to  main- 
tain the  dam.  But  it  is  contended  that,  as 
no  such  grant  is  expresseil  in  the  deed,  it 
could  not  pass  by  implication  or  intendment 
because  these  are  expressly  cut  off,  and  that 
it  cannot  be  assumed  as  an  appurtenance 
to  the  thing  granted  because  it  is  not  spe- 
ciScally  enumerated.  According  to  this  con- 
struction of  the  deed,  not  only  bad  the  gran- 
tees no  right  to  repair  or  maintain  the  dam, 
but  the  grantors  might  have  removed  it  the 
next  day  and  thus  deprived  the  grantees  of 
all  water-power,  and  rendered  their  property 
useless.  Under  such  a  view  It  would  be  diflB- 
cult  to  imagine  a  more  barren  and  worthless 
grant  than  that  of  the  light  to  construct  a 
canal  and  to  draw  water  from  the  pond;  for 
without  the  dam  there  would  be  no  pond,  and 
consequently  no  water  to  draw.  A  construc- 
tion of  the  deed  that  would  render  the  grant 
so  comparatively  nugatory  should  nut  be 
adopted  unless  the  language  is  such  as  to  ad- 
mit of  no  other  reasonable  construction.  So 
far  from  this  being  the  case  the  deed  bristles 
all  over  with  provisions  indicating  that  the 
parties  Intended  and  had  in  contemplation 
the  continued  maintenance  of  the  pond,  which 
necessarily  included  the  maintenance  of  the 
dam  also.  Among  the  many  provisions  of 
this  itind  are  notably  that  In  the  sixth  and 
seventh  subdivisions,  in  relation  to  the  sub- 
stitution of  a  large  canal  from  any  pond  on 
either  side  of  the  island,  and  that  in  the  eighth 
subdivision,  that  neither  party  was  to  be  con- 
sidered obligated  to  the  other  to  make  or  keep 
up  repairs  upon  the  dam  appurtenant  to 
the  pond.  The  first  would  have  been  both 
useless  and  meaningless  if  the  grantees  had 
the  unconditional  right  at  any  time  to  re- 
move the  dam  and  destroy  the  pond,  and  the 
second  clearly  implies  that  either  party  had 
the  right  to  repair  the  dam,  but  stipulates 
that  neither  shall  be  obligated  to  the  other 
to  do  so.  In  order  to  give  any  reasonable 
effect  to  the  grant,  the  restrictive  clause  in 
the  deed  must  be  construed  as  merely  ex- 
cluding a  grant  by  Implication  or  intendment 
of  any  principal  easement  in  the  grantor's 
land,  but  as  not  excluding  those  ancillary  or 
secondary  easements  or  rights  which  are  nec- 
essary to  the  enjoynunt  of  the  rights  or  ease- 
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ments  exprenly  granted  and  m  appttrtenant 
to  them  as  to  constitute  an  essential  pare  or 
element  of  them.  Of  this  character,  in  our 
opinion,  was  the  right  to  maintain  this  pond 
by  means  of  the  dam.  It  was  necessary  to 
the  enjoyment  of  the  right  to  draw  water 
from  the  pond,  and  an  essential  part  of  Vb&t 
right,  and  passed  by  the  deed,  notwitheiand- 
Ing  the  restrictive  clause.  Cutter*  Secombe 
ft  Carpenter,  therefore,  iiad  the  right  to  main- 
tain the  dam  as  it  then  existed,  or  as  Bubse* 
quently  extended*  to  the  same  extent  that 
Farnham  A  LoTOjoy  possessed  therlght.  The 
latter  had  this  right  to  the  extent  at  the  land 
owned  by  them,  and,  in  addiUon  thereto,  the 
right  of  flow  and  reflow  on  plaintlfTs  land  re- 
■erved  in  the  "Kingale^"  deed.  It  is  claimed* 
however,  that  this  right  of  flow  and  rrtiow 
gave  no  right  to  build  a  dam  In  front  oi 
plalntlfTs  land  and  between  it  and  the  main 
western  channd  of  the  river.  The  right  of 
flow  and  reflow  manifestly  could  not  be  en- 
Joyed  in  any  other  way  than  by  maintaining  a 
dam,  and,  notwithstanding  the  fiimiilar  rule 
invoked  by  plaintiff  that  a  reservation  in  a 
deed  in  favor  of  the  grantor  Is  to  be  con- 
strued more  strictly  than  a  grrnit,  this  reser- 
vation must  be  held  to  Include  any  means  in- 
dispensably necessary  to  the  exercise  of  the 
right  reserved.  The  evident  and  sole  purpose 
was  to  create  a  pond  appurtenant  to  the  wa- 
ter-power on  the  grantor's  remHining  land 
on  tlie  west  side  ot  the  island.  This  could 
only  be  effected  in  one  of  two  ways:  First, 
by  building  a  dam  entirely  across  the  river; 
or,iieeond,  by  building  a  wing-dam  up  stream, 
as  was  afterwards  dune.  To  say  nothing  of 
Its  apparent  Impracticability,  Kingsleyor  his 
grantees  would  have  no  authority  to  do  the 
first  unless  lie  or  they  also  owned  the  land 
on  the  west  side  of  the  river.  Moreover,  It 
is  not  apparent  that  it  would  he  any  more 
onerous  upon  the  land  of  plaintiff  to  flow  it 
by  means  of  a  wing-dam  than  by  a  cross-dam ; 
tor  the  wing-dam  in  and  of  itself  works  no 
apparent  injury.  In  short,  the  construction 
of  the  wing-dam  Is  the  only  practicable  mode 
of  exercising  the  right  of  Itowage,  and  is  as 
little  onerous  to  plaintiff  as  any  other  method, 
anil  must  therefore  be  deemed  a  right  includ- 
ed in  the  reservation  as  an  essential  and  nec- 
essary part  of  it.  The  defendant,  therefore, 
has  Che  right  to  maintain  this  pond  by  the 
maintenance  of  a  side-dam  sufficient  to  flow 
and  re  How  so  much  of  the  west  side  of  the 
island  (nut  beyond  the  point  designated  In  the 
Klngsley  deed)  as  may  be  necessary  to  the 
full  enjoyment  of  the  water-rlghta  granted 
in  the  Farnliam  &  Lovejoy  deed. 

It  appears  from  the  findings  of  the  court 
that  this  dam,  as  extended  since  1875,  Is  nuw 
maintained  above  and  beyond*  that  point. 
As  Farnham  &  Lovejoy  had  not  this  right, 
and  as  it  is  elementary  that  a  grantor  cannot 
convey  what  does  not  belong  to  hira.  or  con- 
stitute it  a  part  of  or  appurtenant  to  the  land 
conveyed,  it  follows  that  no  right  to  muin- 
tain  the  dam  so  as  to  flow  and  reflow  plain- 
tiff's premises  beyond  the  point  named  in  the 


**Eingsley*'  deed  passed  by  the  deed  to  Cut- 
ter, Secombe  A  Carpenter.  Xor  has  any 
such  right  been  since  acquired  by  prescrip- 
tion, because,  according  to  the  findings  of 
the  court,  tUs  part  of  the  dun  waa  con- 
Btmcted  in  187&  and  subsequent  to  that  date. 
Neither  does  the  fact  that  plaintiff  has  sub- 
sequently bought  out  Farnham  &  Lovejoy 
affect  the  rights  of  the  parties  In  that  respect, 
for,  assuming  that  the  land  of  the  latter  waa 
subject  to  such  a  servitude,  the  acceptance  of 
a  deed  of  the  land  by  plaintiff  would  not  at- 
tach a  similar  servitude  to  other  land  previ- 
ously owned  by  It.  The  plaintiff  has  extend- 
ed a  dam  previously  built  across  the  east 
channel  of  the  river,  and  above  the  head  of 
the  island,  into  the  west  channel,  a  distance 
of  some  760  feet,  so  as  to  connect  with  the 
dam  of  the  Ulnneapdis  Mill  Company, 
which  is  built  oat  from  the  weat  side  of  the 
river.  The  effect  of  this  is  to  collect  the 
vrater  from  the  east  half  of  the  west  channel 
of  the  river,  and  convey  It  into  the  east 
ohannel  east  at  Hennepin  island,  and  thus 
prevent  the  water  from  flowing,  as  It  natu- 
rally would,  into  the  mill-pond  on  tlie  west 
side  of  the  island,  from  which  defendant  ob- 
tains its  power.  Tbto  is  clearly  an  invasion 
of  defendant's  rights.  Plaintiff's  charter 
gives  it  no  such  power.  Morrili  v.  Water* 
Power  Co..  26  Minn.  222,  2  N.  W.  Sep.  842. 
But  it  does  not  follow  that  defendant  has  any 
absolute  right  to  insist  that  this  dam  shall  hie 
removed.  The  amount  of  the  water  in  the 
pond  with  plaintiff's  dam  removed  would,  or 
at  least  might,  far  exceed  the  amount  which 
defendant  would  be  entitled  to  under  the 
Farnham  <&  lovejoy  deed;  and,  independ- 
ently of  the  provisions  in  that  deed,  giving 
the  grantees  the  right  to  substitute  another 
canal,  the  plaintiff,  as  the  owner  of  all  the 
island  and  riparian  rights  appurtenant  there- 
to except  what  belongs  to  the  defendant,  has 
the  right  to  use  these  rights  In  any  way  that 
will  be  most  beneficial  to  it.  provided,  only, 
that  it  furnishes  to  defendant  the  amount  of 
water-power  it  is  entitled  to.  If  it  does  this 
by  letting  the  requisite  amount  of  water  into 
the  pond  by  means  of  a  sluiceway  In  its  dam, 
the  defendant  will  have  no  right  to  complain; 
and  thus  far  the  court  below  proceeded  upon 
a  correct  view  of  the  relative  righls  of  the 
parties.  The  water-power  which  the  city  is 
entitled  to  would  be  just  what  it  would  have 
(not  exceeding  the  amount  granted  in  the 
Farnliam  &  Lovejoy  deed)  with  the  wing- 
dam  maintained  to  the  extent  authorized  by 
the  reservation  in  the  Kingsley  deed,  with 
plaintiff's  dam  removed.  Defendant's  an- 
swer WHS  In  the  nature  of  a  cross-bill  or 
counter-claim,  setting  up  its  rights  under 
the  Farnham  &  Lovejoy  and  Kingsley  deeds, 
and  the  alleged  amount  of  power  it  was  en- 
titled to  under  these  deeds;  also  claiming 
tliat  plaintiff's  dam,  by  diverting  the  natural 
flow  of  the  water  into  the  pond,  and  destroy- 
ing its  power,  was  an  unlawful  interference 
with  its  rights,  and  demanding  judgment 
that  plaintiff  be  enjoined  from  olutructing 
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tbe  natund  flow  of  the  water  into  the  pond, 
and,  if  neceBsary,  in  order  to  protect  defend- 
ant's rights,  that  plaintiff  be  required  to  re- 
move its  dam.  Wliile  both  parties  framed 
tlieir  pleitdtngs  and  conducted  the  trial  upon 
a  somewhat  erroneous  theory  aa  to  their  legal 
rights,  and  hence  did  not  directly  present  the 
Issue  as  to  the  amount  of  water-power  wliich 
plaintiff  should  furnish  defendant  through  a 
Blalcewav  in  Us  dam  in  case  it  elected  to 
maintain  the  dam,  yet,  in  view  of  what  has 
been  already  said,  it  is  evident  that  this  be- 
came upon  tlie  trial  the  important  question 
in  the  case,  the  determtnatioo  of  which  was 
ab::oIute]y  necessary  in  oixter  to  the  rendition 
of  any  judgment  sufficiently  definite  and  cer- 
tain to  settle  tlie  rights  of  the  parties  or  to 
form  tbe  basis  of  any  Injunction,  mandatory 
or  prohibitory.  The  decision  of  the  court  Is 
that,  until  the  sabstitation  of  power  permit- 
ted by  tbe  Fambam  &  Lovejoy  deed,  the  de- 
fendant is  entitled  to  judgment  restraining 
the  plaintiff  from  obstructing  the  natural 
flow  of  the  water  in  the  river  to  sucii  an 
extent  as  to  deprive  tbe  defendant  of  tbe 
quantity  of  water  to  which  it  is  entitled, 
to-wit,  an  amount  equivalent  in  power  to 
the  quantity  it  is  entitled  to  draw  from  the 
pond;  that  if  the  sluiceway  in  plaintiff's 
dam  is  sufficient  to  furnish  such  quantity 
no  interference  with  plaintiff's  dam  would 
be  necessary;  otherwise  the  sluiceway  must 
be  enlarged;  and  judgment  was  ordered  ac- 
accGrdingly.  But  this  contains  nothing  that 
defines  or  contains  any  means  of  making 
certain  the  exact  rights  of  the  parties,  or 
upon  which  any  judgment  could  t)e  entered 
or  any  injunction  made  effective.  If  judg- 
ment were  entered  it  would  simply  refer 
the  parties  to  another  lawsuit  to  determine 
Cheir  exact  rights.  We  tliinii,  tlierefore,  tliat 
tbe  cause  should  be  remanded,  with  instruc- 
tions to  the  trial  court  to  ascertain  tbe  exact 
amount  of  water  or  power  tbe  defendant  is 
entitled  to  as  laid  down  and  defined  in  this 
opinion,  and  state  the  same  in  such  definite 
and  fixed  terms  that  it  may  be  tbe  basis  of 
such  a  decree  or  judginent  as  will  finally  set- 
tle the  rights  of  the  parties  and  furnisli  a 
definite  guide  for  their  future  conduct.  This 
may,  under  the  circumstances,  be  difiScuit  to 
do,  but  it  is  tbe  only  way  that  we  can  see  by 
which  a  judgment  can  be  rendered  that  will  be 
of  much  practical  value  to  the  parties.  Cause 
remanded,  with  directions  to  proceed  in  ac- 
Cordanoe  with  the  views  expressed  in  this 
tq^Dlon. 


JoHzreoir  0.  Ahebkun  Fibs  Inb.  Co. 
VSupnms  Court  pf  Jflntiemta.  Ang.  IS,  1888.) 

iMURAUCa— COKDITIOXB  IK  POUOT— ARBITRATION. 

1.  Apolioy  of  Insurance  provided  that  either  par- 
ty might  require  an  arbltratloa  "  touching  any  loss, 
or  damage,  <*  and  that  the  award  "shall  be  binding 
as  to  the  amoaat  of  auoh  loss  or  damage,  but  shall 
not  decide  the  liability  of  the  oompany  under  thia 
policy. "  Seld,  that  an  arbitration  and  award, 
merely  as  to  the  amount  of  the  loa^  at  the  instaooe 
of  the  Inaurer,  did  not  forbid  the  subsequent  de- 
nial of  legal  liability  upon  the  ground  that  the 


policy  was  void  for  reasons  known  to  the  assured 
when  tbe  arbitration  was  Instituted. 

3.  Tbe  policy  provided  that  it  should  be  void  tB 
case  of  other  insurauoe  "witbout  notice  and  con- 
sent of  tbls  oompany.  «  *  •  »  xt  also  autiior- 
Ized  the  oompany  to  terminate  the  contract  at  any 
time,  at  its  option,  by  giving  notice  and  refunding 
a  ratable  proportion  of  tbe  premium.  Hehd,  that 
additional  insurance,  unless  consented  to,  or  un- 
less a  waiver  was  shown,  ipao  faxio  avoided  the 
contract,  and  the  fact  that  the  company  had  not, 
after  notice  of  snob  Insurance,  canoeled  the  pol- 
icy, did  not  justify  tbe  le^  con<duBion  that  it  had 
elected  to  allow  It  to  continue  in  foroe. 

.  (.SyUahus  by  iM  Court.) 

Appeal  from  district  court,  Rock  county; 
FsREiNS,  Judge. 

Action  by  William  C.  Johnson  against  the 
American  Fire  Insurance  Company,  on  nn 
insurance  policy.  Judgment  for  plaintiff, 
and  from  an  order  refuaiog  a  new  trial  de- 
fendant appeals. 

Ltuk  <fr  Bunn,  for  appellant.  P.  S, 
Brown,  for  respondent. 

Dickinson,  J.  The  appellant  must  be 
sustained  in  Its  first  assignment  of  error. 
By  the  terms  of  the  contract  of  insurance  it 
was  provided  that  "if  differences  shall  arise 
between  the  parties  hereto,  touching  any 
loss  or  damage,  «  •  •  the  matter  shall, 
at  the  written  request  of  either  party,  be 
submitted  to  impartial  arbitrators,  mutually 
chosen,  whose  award  in  writing  simll  be 
binding  on  the  parties  as  to  amount  of  such 
loss  or  damage,  but  shall  not  decide  the  Ha- 
billiy  of  the  company,  under  this  policy." 
The  charge  of  the  court  was,  in  substance, 
that  an  arbitration  pursuant  to  the  contract 
and  at  the  request  of  the  defendant,  solely 
as  to  the  amount  of  the  loss,  tlie  plaintiff  be- 
ing thereby  subjected  to  some  necessary  ex- 
pense, was  effectual  as  a  waiver  on  the  part  of 
tlie  defendant  of  all  right  to  claim  that  the  pol- 
icy was  void  by  reason  of  any  facts  of  which  it 
then  had  knowledge.  This  is  opposed  to  the 
express  agreement  of  the  parties,  as  we  con- 
strue that  part  of  the  policy  above  referred 
10.  The  contract  contemplates  and  gives  to 
either  party  the  right  to  demand  an  iirbitra> 
tion  and  final  adjustment  of  the  amount  of 
tbe  loss  merely,  distinct  from  any  question 
which  may  arise  as  to  the  legal  liability  of 
the  insurer,  leaving  that  to  be  determined  In 
some  other  manner.  The  language  which 
we  have  italicized  was  employed  with  obvi- 
ous reference  to  an  arbitration  and  award  as 
to  the  amount  of  loss  or  damage,  and  was 
intended  to  have  some  practical  etfect  in  such 
a  case.  Yet  it  would  be  practically  nullified 
if  it  were  held  that  the  mere  fact  of  sulimit- 
ting  tlie  question  of  the  amount  of  the  loss  to 
arbitration  would  he  effectual  to  preclude  the 
insurer  from  thereafter  bringing  in  question 
its  legal  liability  under  the  policy.  It  is  ap- 
parent from  the  terms  of  the  contract  that 
such  was  not  the  Intention  of  tbe  parlies. 
There  is  no  natural  or  necessary  relation  be- 
tween the  amount  of  the  loss  suffered  from 
a  fire  and  the  legal  construction  or  the  valid- 
ity of  a  contract  of  insurance  upon  which 
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the  Bafferer  maj  rely  for  Indemni^;  nor  la 
there  any  reason  In  the  nature  of  the  subject 
why,  If  the  parties  so  ^ree,  a  disputed  claim 
as  to  the  extent  of  the  damage  may  not  be 
adjusted  by  arbitration  or  otherwise,  without 
either  party  being  tliereby  precluded  from 
questioning  the  legal  effect  or  validity  of  the 
alleged  contract.  On  the  contrary*  consid- 
erations of  expediency  might  well  prompt 
the  parties  to  agree  upon  a  speeily  examina- 
tion and  appraisal  by  nrbitratora  as  to  the 
amount  of  the  loss  merely^  at  a  time  and  un- 
der circumstances  wbleh  might  be  most 
Torable  for  such  purposes,  without  waiting 
nntil  a  determination  could  be  secured  as  to 
the  legal  rights  and  obligations  of  the  parties 
under  the  contract.  The  error  Involved  in 
this  instruction  may  have  affected  the  result, 
and  a  new  trial  must  be  allowed. 

The  second  assignment  of  error  raises  the 
question  of  the  sutticiency  of  evidence  to  j  us- 
tify  a  finding  that,  at  the  time  when  the  de- 
fendant required  the  plaintiff  to  submit  loan 
examination  under  oath  respecting  the  los:i. 
the  defendant  had  notice  of  the  fact  now  re- 
lied upon  to  avoid  tlie  contract,  that  anotlier 
person  tlian  the  assured  had  a  proprietary  in- 
terest in  the  property.  In  view  of  our  de* 
cision  upon  the  first  assignment  of  error  we 
need  nob  say  more  upon  this  point  than  that 
we  tliink  there  was  evidence  proper  for  the 
consideration  of  the  jury.  The  policy  con- 
tained a  provision  that  it  should  be  void  if 
other  insurance  should  be  secured  "without 
mitice  to  and  consent  of  this  company,  in 
writing  hereon."  It  also  contained  a  clause 
authorizing  the  dei^ndant  to  terminate  the 
contract  at  any  time,  at  its  option,  by  giving 
notice  and  refunding  a  ratable  proportion  of 
the  premium  for  the  unexpired  term.  Other 
Insurance  was  effected,  and  there  was  evi- 
dence that  notice  of  this  was  communicated 
orally  to  the  defendant's  agent  long  before 
the  fire.  The  court  charged  the  jury,  in  sub- 
stnnce.  that  if  such  were  the  case  it  became 
the  duty  of  the  defendant  to  elect  whether  it 
would  cancel  the  policy  or  continue  it  in 
force,  and  that,  if  It  failed  to  cancel  the  policy, 
after  such  notice,  it  must  be  held  to  have 
elected  to  retain  the  contract  in  force,  and  to 
have  waived  compliance  with  the  specified 
condition.  This,  we  think,  was  not  an  accu- 
rate statement  of  tlie  law,  and  may  have  been 
misleading.  The  provision  in  the  policy  au- 
thorizing the  company  to  terminate  the  con- 
tract at  any  time,  at  its  option,  bore  no  spe- 
cial relation  to  ttiat  concerning  other  insur- 
ance. By  tlie  plain  terms  of  the  policy, 
otiier  insurance  wlttiout  the  consent  of  tliia 
company  would  ipso  facto  avoid  the  contract ; 
and  in  the  case  of  a  contract  thus  avoided,  it 
would  not  be  obligatory  upon  the  insurer  to 
repay  any  of  the  unearned  premium;  nor 
would  he  be  required  to  give  notice  that  he 
flhould  insist  upon  and  avail  himself  of  the 
proper  legal  effect  of  the  agreement.  It  re- 
quired no  affirmative  act  of  election  on  the 
part  of  the  compiiny  tu  make  operative  the 
clause  avoiding  tlie  contract,  whenever  the 


specified  conditions  should  ooenr.  Its  obli- 
gations ceased  unless,  being  informed  of  the 
fact,  it  consented  to  the  additional  insuranee, 
or  in  some  manner  waived  the  forfeiture.  It 
is  not,  however,  contended  that  consent  may 
not  bashown  in  some  other  manner  than  that 
specified  in  the  policy.  The  fault  In  the 
charge  is  in  the  proposition  that  the  failure 
to  cancel  the  poli<!y.  bjr  the  affirmative  acthm 
of  t^e  company  i^er  It  had  notice  of  addi- 
tional insurance,  would  of  itself  be  effectual 
as  kn  election  to  continue  the  policy  in  force. 
Robinson  v.  Association,  (Mich.)  29  N.  W. 
Rep.  521.  The  order  refusing  a  new  IrhU  is 
reversed. 


TbIFP  v.  NoitTHWESTEUN  NaT.  BANK. 

(Supreme  Court  c/Jtffnnesoto.  Auff.  tS,  1SS9.) 

CoaPOKA.TIONB— ABSlSNiniTT  VOB  THX  BuaFTX  OF 

Cbbditobs. 

1.  The  insolvent  law  of  188L  held  applicable  to 

private  corporatioDB. 

2.  The  board  of  directors  of  a  corporation  may 
auUiorize  an  asBignment  by  the  corporation  under 
that  act  when  the  ooadltions  specioed  in  the  act 
exist. 

(.Hyllabiu  bi/  the  Court.} 

Appeal  from  district  court,  Hennepin  coun- 
ty; Rea.  Judge. 

Action  by  William  H.  Tripp,  assignee  <rf 
the  Empire  Coffee  &  Spice  Co.,  against  the 
Northwestern  National  Bank.  Judgment  on 
the  pleiidings  for  defendant,  and  plaintiff  ap- 
peals. 

Miller,  Young  A  Aken,  for  appellant. 
Keith,  SvarUt  Thompton  A  FainhUdt  for 
respondent 

Dickinson,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  in  favor  of  the  d<H 
fendant  entered  by  order  of  the  court  upon^ 
the  pleadings.  The  plaintiff  prosecutes  the 
action  as  the  assignee  of  an  insolvent  oorpo* 
ration,  the  assignment  having  been  made  un- 
der the  insolvent  law  of  1881,  (chapter  148.) 
The  object  of  the  action  is  to  recover  certain 
money  paid  to  the  defendant  by  tlie  insolvent 
corporation  about  twotweeks  prior  to  the  as- 
signment, in  payment  of  a  pre-existing  debt. 
This  payment  is  claimed  to  have  been  an 
unlawful  preference  of  this  one  creditor,  con- 
trary to  the  provisions  of  the  insolvent  law. 

The  principal  question  requiring  our  con- 
sideration is  whether  corporations  are  within 
the  provisions  of,  and  may  make  assignments 
pursuant  to,  the  insolvent  law  of  1881.  Up- 
on the  bare  construction  of  the  act  itself,  we 
deem  It  fuirly  doubtful  whether  or  not  the 
law  should  be  deemed  to  embrace  corpora- 
tions within  its  provisions.  While  some  rea- 
sons may  be  and  are  urged  in  opposition  to  a 
constructitfn  Qiaking  the  law  applicable  to 
cor ponit ions,  on  the  other  hand  there  are  rea- 
sons which  fairly  support  such  aconstructlon. 
The  language  of  the  act,  which  applies  to  "any 
debtor"  and  to  "any  debtor  being  insolvent," 
is  sutficientiy  broad  to  include  corporations; 
especially  in  view  of  tlie  fact  that  a  very  large 
part  of  the  ordinary  business  of  the  state,  in  its 
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Tarions  bnin6hM»  Ib  being  carried  on  by  corpo- 
ratn  orgaoizaUons;  nor  is  there  in  the  lan- 
guage the  act  any  apparent  llmltatlonnip* 
on  Uie  ordinary  scope  and  meaning  of  these 
words.  Agaln.ifwelook  to  the  purposes  of  the 
law.  and  the  evU  to  which  it  may  be  supposed 
to  have  been  directed,  we  discover  reasons 
which  favor  the  conclusion  that  the  scope  of 
the  act  was  Intended  to  be  as  broad  as  the 
language  employed  would  ordinarily  import. 
One  of  the  principal  purposes  Of  the  law,  ex- 
pressed in  its  title,  and  for  the  annmpllsli- 
m^nt  of  wtdch  its  provisions  were  obviously 
framed,  was  that  of  preventing  insolvent 
debtors  from  preferring  some  creditors  to  the 
exclnslm  of  otheis,  and  of  securing  an  equal 
distribntion  of  tlie  prt^rty  of  audi  debtors 
among  all  their  creditors.  The  evil  thus  in- 
dicated was  as  apparent  in  connection  with 
the  operaUons  of  corporations  created  for 
memly  private  gain,  nnder  our  very  liberal 
general  mws  allowing  corporate  organization 
for  carrying  on  atmust  all  kinds  of  business, 
as  in  the  case  of  natural  persons  and  partner- 
ships. There  was  no  Ihw  preventing  such 
corporations,  although  insolvent,  from  em- 
ploying tlieir  assets  in  paying  preferred  cred- 
Uora  to  the  exdosion  of  all  others;  and  such 
preferences  when  made  could  not  be  avoided. 
This  r&ison  for  the  enactment  of  the  law  may 
well  be  deemed  to  have  been  in  the  mind  of 
ttie  legislature  in  framing  the  act  in  terms 
sulBcjently  comprehensive  to  include  such 
corporations. 

W  liile  we  do  not  regard  these  considerations 
as  sufficient  to  exclude  doubt  as  to  the  proper 
construction  uf  the  act,  we  think  that  thecun- 
tention  that  tlie  act  whs  intended  to  be  ap- 
plicable to  corporations  Is  reasonably  sup- 
ported; and,  since  the  intention  of  the  legis- 
lature is  not  clearly  disclosed,  we  are  not  at 
lil)erty  to  disregard  the  practical  construction 
which  has  t>een  put  upon  the  law  for  many 
years,  and  In  which  the  legislature  seems  to 
nave  acquiesced.  During  the  more  than 
eight  years  that  have  passed  since  the  law 
was  enacted  it  has  been  no  dead  letter,  as  tlie 
numerous  decisions  of  this  court,  in  eases 
growing  out  of  its  enforcement,  attest.  It 
may  be  safelysaid  that  during  all  that  period 
the  law  has  generally  been  regarded  and  tak- 
en, as  a  matter  of  course,  by  both  the  bar  and 
the  bench,  as  applicable  to  corporations.  Five 
causes  at  least  have  come  Into  this  court 
prior  to  that  now  before  us,  involving  vari- 
ous questions  relating  to  the  administration 
or  effect  of  this  statute  as  to  corporations. 
In  all  of  them  the  applicability  of  the  act  to 
corporations  was  assumed  without  question. 
The  published  decisions  of  this  court,  com- 
mencing as  early  as  September,  1885.  (Bank 
V.  Wilder,  34  Minn.  149, 24  N.  W.  Kep.  699.) 
gave  publicity  to  the  fact  that  the  law  was 
t>eing  so  applied;  and  this  may  bo  presumed 
to  have  become  also  generally  known  from 
the  practical  operation  of  the  law  throughout 
the  state.  Yet  in  none  of  the  several  ses- 
sions of  the  leKislature  which  have  been  held 
since  this  effect  was  given  to  the  statute  has 


it  been  changed  In  this  particular,  although 
several  amendments  have  hewn  made.  It  is 
fair  to  assume  that  if  In  the  administration 
of  the  law  the  intention  of  the  legislative  de- 
partment in  so  important  a  matter  was  being 
thus  misinterpreted  such  amendment  would 
have  been  made  as  wonld  have  made  the  in- 
tention clear.  It  is  prolnble  that,  under  the 
statutes  thus  construed  and  enforced,  titles 
have  become  vested  which  would  be  avoided 
if  an  opposite  construction  should  be  now 
put  upon  tlie  law  from  that  which  seems  to 
have  hitherto  been  applied  and  accepted.  In 
view  of  the  impossibility  of  determining 
with  cortainty,  from  the  terms  of  ttw  act, 
what  may  have  been  the  intention  of  the  leg- 
islature, this  consideration  is  not  to  be  disre- 
garded. Our  conclusion  is  that  the  statute 
is  to  he  construed  as  being  applicable  to  cor- 
porations created  fur  the  purposes  of  mere 
private  gain.  Concerning  the  argument 
which  is  urged  against  this  construction, 
iKtsed  upon  the  pro[M>sitIon  that  a  release  of 
the  corpoi-ation  nnder  this  statute  would  dis- 
charge also  the  personal  liability  of  stock- 
holders, we  will  only  say  that  the  legislature 
has  already  made  provision  to  prevent  the 
hardship  to  the  creditor  thus  suggested.  In 
cliapter  30,  Gen.  Laws  1889,  it  is  provided 
that  "the  release  of  any delitor under  this  act 
shall  not  operate  to  discharge  any  other  par- 
ty liable  as  surety,  guanmtor,  or  otherwise 
for  the  same  debt.** 

It  is  contended  that  the  assignment  in  this 
case  WHS  void  because  it  was  not  authorized 
by  the  stockholders,  but  only  by  the  board  at 
directors,  and  becauseevan  the  authority  giv- 
en by  the  directors  was  only  to  makean  assign- 
ment for  the  equal  benefit  of  all  creditors  wltti- 
out  preferences,  no  more  Specific  direction  be* 
ing  given.  The  weight  of  authority  seems  to 
be  In  favor  of  the  proposition  that  the  board  of 
directors  of  a  corporation  to  which  the  general 
management  of  its  affairs  is  committed,  with- 
out particular  restriction,  may  authorize  a 
general  assignment  of  the  corporate  property 
to  be  made  for  the  benefit  of  creditors  when 
the  condition  of  its  aff ai  rs  is  such  as  to  reason- 
ably justify  such  a  course,  as  in  the  case  of  ii^ 
solvency.  Sargent  v.  Webster,  13  Mete  407; 
Dana  v.  Bank,  6  Watts  &  8.  223;  Oil  Co.  v. 
Mining  Co.,  66  Fa.  St.  375:  Merrick  v.  Trus- 
tees, 8  Gill,  59;  De  Camp  v.  Alward,  52  Ind. 
468.  However  that  may  be,  if.  as  we  have 
held,  the  insolvency  law  of  1881  is  applicable 
to  corporations,  we  are  of  the  opinion  that  In 
the  cases  specifled  in  that  law  as  the  condi- 
tions for  making  an  assignment  the  directors 
of  a  corporation  may  authorize  an  assign- 
ment to  be  made  in  accordance  wiLh  that 
law ;  and  that  the  authorization  in  this  case 
WHS  sufficient,  although  it  did  not  expressly 
indicate  tbat  the  alignment  should  be  made 
in  accordance  with'  this  statute.  The  com- 
plaint shows  the  existence  of  those  condi- 
tions contemplated  by  the  statute,  and  that 
the  corporation  duly  made  the  assignment 
under  and  in  accordance  with  this  law.  This 
must  be  deemed  to  have  been  admitted  for 
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the  purposes  of  the  motion  for  judgment  on 
the  pleadings.  But.  aside  from  this,  the  res- 
olution of  the  board  of  directors  should  he 
considered  in  the  li^ht  oC  the  circumstances 
under  which  it  was  made;  and  if  the  condi- 
tions were  such  iis  tlie  act  of  1881  contem- 
plates, and  if  the  corporation,  being  insolv- 
ent, had  made  preferential  payments  wliich, 
in  accordance  vvith  the  spirit  and  purposes  of 
tlmt  law,  ought  to  be  avoided  for  tlie  equal 
benefit  of  all  the  creditors,  the  resolution 
should  be  deemed  to  have  authorized  such  an 
assignment  as  was  in  fact  made,  in  accord- 
ance with  the  provisions  of  that  law.  It  is 
therefore  considered  that  tlie  order  for  judg- 
ment on  the  pleadings  was  erroneous.  Judg- 
ment reversed. 

yANi>£UBUJtOQ.  J.,  did  not  sit  in.  this  case. 


State  o.  Scott. 

{Suprenu  Court  of  Minnesota.  Aug.  6, 1S89.} 

HOMIOIDB  — SeUT'DePEKSB— IM  SANITT— BZFEBT 
£V1DBNCB — JdBT. 

L  The  defendant  in  a  criminal  trial,  who  waives 
tils  r^ht  to  ohallenge  a  juror  peremptorily  when 
the  Juror  is  called  as  prescribed  by  statute,  has 
not  the  right  to  do  so  after  the  panel  la  completed, 
although  the  jury  has  not  been  sworn. 

2,  The  court  may  properly  exclude  evidence  the 
admissibility  of  which  depends  upon  the  fact  hav- 
ing been  communicated  to  the  defendant,  unless 
such  communication  is  first  shown. 

8.  An  offer  of  evidence  which  is  cot  shown  to  be 
material,  competent,  or  relevant  is  properiy  reject- 
ed. The  court  must  be  so  informed  as  to  tbe  nat- 
Qre  of  the  evidence  that  its  admlMlbllity  is  ap- 
parent, 

4.  Several  questionB  put  to  an  expert  witness, 
relating  to  the  issue  at  insanity,  held  properly  dia- 
atlowed,  for  tbe  reasons  that  facta  were  assumed 
which  were  nnsopported  by  evidence,  or  that  the 
queatioQs  wore  too  isdeflnite  to  justly  the  giving 
an  opinion,  or  that  tbe  questions  required  tbe  wit- 
ness to  decide  facts  which  if  material  were  for  the 
Jury. 

6.  As  to  one  supposed  to  be  affected  with  an  in- 
•ane  delusion,  a  mtuess  sliould  not  be  allowed  to 
testify,  on  direct  examination,  whether  particular 
conduct  is  prompted  by  insane  delusion  or  not. 

6.  Under  seotions  19  and  31  of  tbe  Penal  Code, 
an  uncontrollable  and  insane  impulse  to  commit 
crime,  in  the  mind  of  one  who  is  conscious  of  the 
nature  and  quality  of  the  act,  or  that  It  was  wrong, 
la  not  allowed  as  a  defense. 

7.  The  court  having  instructed  the  jury  as  to  the 
defense  of  insanity  in  tlie  language  of  the  statute. 
heldjin  view  of  the  clear,  unmistakable  terms  of  the 
statute,  that  there  was  no  error  In  refusing  to 
charge  the  jury  as  requested  bv  the  defendant. 

8.  A  homicide  Is  not  justlQame,  and  the  defend- 
ant wholly  irresponsible,  even  if  tbe  killing  was 
in  seif-defense,  if  in  fact  the  defendant,  armed 
with  a  deadly  weapon,  sought  out  the  deceased, 
and  by  insulting  language  intentionally  provoked 
the  assault  of  the  deceased,  and  with  the  purpose 
«f  using  hia  weapon  in  an  emergency. 

(Si/UabuB  by  the  Courti 

Appeal  from  district  court,  Fine  county; 
Crosby*  Judge. 

Indictment  of  Henry  H.  Scott  for  murder 
in  the  flist  degree.  Conviction  of  murder  in 
the  second  degree,  and  defendant  appeals 
from  an  order  refusing  a  new  b-ial. 

Henry  Johns,  for  appellant.  Moaes  B, 
Clapp,  Alty.  Gen.,  and  X.  H.  McKuaick,  Go. 
Atty.,  for  the  Stat& 


Dickinson.  J.  Upon  an  Indictment  for 
murder  in  the  first  degree  the  defendant  was 
fotind  guilty  of  murder  in  the  second  degree, 
which, as  defined  by  our  Penal  Code,  involves 
a  homicidal  design,  but  without  premedita- 
tion. This  appeal  is  from  an  order  refusing 
a  new  trial. 

There  was  no  error  in  refusing  to  allow 
the  defendant  to  chidlenge  jurors  peremp- 
torily after  12  jurors  )iad  been  called,  and 
either  accepted  as  jurois  withuiit  challenge, 
or,  if  challenged,  found  to  be  competent. 
The  defendant,  having  waived  his  right  to 
challenge  peremptorily  as  to  some  one  or 
mure  jurors  at  the  time  and  in  the  order  pre- 
scribed by  statute,  when  the  juror  was  called, 
bad  no  right,  after  the  panel  was  completed, 
to  peremptorily  reject  jurors  who  had  been 
accepted,  altliough  the  jury  may  not  yet  have 
been  awom.  State  r.  Armington,  25  Minn. 
29. 

The  court  properly  refused  to  receive  in 
evidence,  in  the  order  in  which  it  was  of- 
fered, the  conversations  of  the  deceased  with 
the  witness  Paiker,  referred  to  in  the  fii-st 
assignment  of  error.  It  was  enough  to  jus- 
tify the  ruling  of  the  court  that  it  was  jiro- 
posed,  first,  to  prove  the  statements  or  con- 
versation of  the  deceased,  and  afterwards  to 
show  that  the  same  had  come  to  the  knowl- 
&lge  of  the  defendant.  The  ruling  of  the 
court  that  this  order  of  proof  was  objectiona- 
ble was  a  proper  and  reasonable  exercise  of 
judicial  discretion.  As  to  statements  of  the 
deceased,  the  admissibility  of  which  depend- 
ed upon  the  fact  that  they  had  been  com- 
municated to  the  defendant,  it  was  well  to 
require  some  proof  of  such  communication 
having  been  made,  before  allowing  the  state- 
ments to  be  given  in  evidence.  It  should  be 
assumed  that  the  statements  of  the  deceased, 
referred  to.  (excepting  such  as  were  received 
in  evidence,)  were  such  as  would  not  have 
l>een  admissible  unless  linowledge  of  them 
had  come  to  the. defendant;  for  the  offer  is 
coupled  with  the  proposal  to  show  the  latter 
fact.  It  may  be  addckl  that  the  court  cannot 
be  said  to  have  erred  in  rejecting  this  evi- 
dence, for  the  further  reason  that  the  nature 
of  the  dechirations  or  language  proposed  to 
be  shown  is  not  disclosed,  except  that  they 
related  to  the  defendant  and  his  wife.  Slate 
V.  Herrick,  12  Minn.  132.  (Gil.  75;)  State  v. 
Staley.  14  Minn.  105.  (Gil.  75.)  The  fact 
tliat  the  defendant  had  been  allowed  to  prove 
80  much  of  the  conversation  as  was  claimed 
to  be  of  a  threatening  character  towards  the 
defendant  did  not  entitle  him  also  to  intro- 
duce the  whole  conversation  in  evidence. 

The  distinct  offer  was  made  of  "declara- 
tions made  by  Sidney  K.  Irwio  [the  deceased] 
to  the  witness  [Parker]  prior  to  the  homicide, 
for  tbe  purpose  of  showing  that  Sidney  K. 
Irwin  had  a  vicious  mind  towards  the  de- 
fendant in  this  case,  and  for  the  purpose  of 
furnishing  a  motive  why  he  himself  should 
have  brought  about  the  attack,  and  struck,  as 
claimed  by  the  defendant^  the  blow  which 
brouglit  on  this  whole  encounter."   It  is 
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claimed  in  behalf  of  the  defendant  that  he 
acted  in  self-defense,  and  evidence  showing 
hustility  on  the  part  of  the  deceased  would 
hKve  been  relevant.  This  offer  whs  too  in- 
definite. It  does  notappear  what  the  declara- 
tions proposed  to  be  shown  were,  nor  even  is 
their  general  nature  disclosed.  It  was  not 
error  to  reject  evidence  oflerecl  "for  the  pur- 
pose" indicated,  unless  the  evidence  was  com- 
petent to  prove  tlie  facts  desired  to  be  estab- 
lished. Whetlier  tlie  declarations  to  which 
the  offer  related  would  or  would  not  hnve 
been  competent  evidence  was  not  disclosed 
to  the  trial  court.  It  is  not  sufficient,  to 
justify  the  assignment  of  error,  that  the  evi- 
dence was  oflervd  for  the  purpose  of  proving 
naterial  facts,  and  that  the  deCeDdant'scoun* 
Ml  may  have  deemed  the  proposed  evidence 
to  be  competent.  The  decisions  above  cited 
are  decisive  upon  this  point. 

Error  is  assigned  for  the  refusal  of  the 
CO  art  to  allow  an  expert  witness.  Br.  Col- 
lins, to  answer  several  questions  relating  to 
thes»nity  of  the  defendant.  There  was  no 
error  in  these  rulings.  Some  of  the  reasons 
for  this  conclusion  we  will  briefly  announce. 
The  first  of  these  questions  assumes  that  a 
delusion  existing  in  the  mind  of  the  defend- 
ant, -as  to  his  wife*s  fidelity,  was  "foreign  to 
the  whole  of  his  bealtliy  thought  and  feeling." 
and  that  he  had  therefore  been  entirely  trust- 
ful concerning  her.  We  discover  no  evidenee 
to  support  the  assumption. 

The  next  question,  abbreviated,  is  wheth- 
er, if  the  defendnnt  liaving  such  a  delusion, 
"and  as  a  reason  for  such  delusion  based  his 
actions  ui>od  thtiaction  of  a  man  rapping  up- 
on his  [defendant's]  bedroom  window,  •  •  * 
that  would  indicate  a  derangement  of  mind 
on  that  subject."  Of  this  it  is  enough  to 
say  that,  even  if  it  is  not  altogether  mean- 
ingless, it  is  too  indefinite  to  justify  an  ex- 
pert opinion  upon  the  issue  of  insanity.  An 
opinion  Is  asked  to  be  predicated  upon  "ac- 
tions" of  the  defendant  the  nature  of  which 
la  undisclosed.  What  is  meant  by  the  refer- 
ence to  the  actions  of  the  defendant  "as  the 
reason  for"  his  own  delusion? 

The  next  question  has  a  like  fault.  An 
opinion  is  aslted  as  to  whether,  if  a  husband, 
Impelled  by  facts  going  to  produce  such  a  de- 
lusion, "attempts  certain  acts,  does  certain 
things,  goes  to  certain  places  for  the  purpose 
of  ascertaining  certain  facts,"  etc..  is  im- 
pelled by  the  delusion  instead  of  his  renson. 
This  is  subject  to  the  further  objection,  which 
Is  applicable  also  to  the  next  question  put  to 
this  witness,  that  it  called  upon  him  to  decide 
matters  of  fact  which,  if  at  all  material,  were 
for  the  jury.  In  tlie  case  of  one  entertain- 
ing an  insane  delusion  upon  a  particular 
subject,  it  is  not  for  an  expert  witness  to  tes- 
tify whether  particular  conduct,  not  in  itself 
irrational,  is  prompted  by  the  insane  delusion 
or  by  sound  reason. 

Some  questions  more  worthy  of  serious  at- 
tention arise  upon  the  charge  to  the  jury.  It 
will  be  necessary  to  consider  the  effect  of 
section  19  of  our  Fenal  Code*  enacted  iu  lti8t>, 


which  reads:  "A  person  Is  not  excused  from 
criminal  liability  as  an  idiot,  imbecile,  lunn- 
tic.  or  insane  person,  except  upon  proof  that» 
at  the  time  of  committing  the  lUleged  crimi- 
nal act,  he  was  laboring  under  sucli  a  defect 
0$  reason  as  either  (1)  not  to  Icnow  the  nature 
and  quality  of  the  act  he  was  doing;  or  (2) 
not  to  know  that  the  act  was  wrong."  We 
shall  also  herealter  refer  to  section  21  of  the 
Code  as  bearing  upon  tbequestion  under  con- 
sideration. The  court  charged  the  jury,  in 
the  language  of  the  statute,  which  whs  sev* 
eral  times  rei>eated,  but  refused  to  give  sev- 
eral instructions  requested  on  the  part  of  the 
defendant.  Atnong  the  latter  were  some  in- . 
volving  the  proposition,  in  various  funns, 
that,  if  the  homicide  was  oommitted  from 
uncontrollable  impulse,  resulting  from  men- 
tal derangement,  the  defendant  was  not  r(H 
sponsible.  It  is  unnecessary  todecide  wheth- 
er, independently  of  this  statute,  the  law  of 
insiinity  would  be  deemed  to  recc^nize  the 
possibility  of  vucb  an  impulse  in  a  mind  con- 
mIous  of  the  nature  and  quality  of  the  act 
committed,  and  of  its  wrongfulness.  How- 
ever that  might  be.  we  are  satisfied,  both 
from  the  language  and  natural  construction 
of  the  statute,  and  from  the  circumstances 
under  which  it  was  enacted,  and  to  which  we 
are  about  to  refer,  that  this  is  not  a  new 
principle  In  the  law  of  tlUs  state;  and  that  its 
omission  from  the  statement  in  the  statute 
of  the  oondltions  affording  exemption  from 
criminal  responsibility,  has  not  been  from 
mere  inadvertence,  but  that  it  was  intended 
to  be  excluded. 

In  1343,  after  the  trial  of  McNaghlen  for 
the  murder  of  Mr.  Drummond,  and  in  the 
course  of  proceedings  in  the  house  of  lords 
growing  out  of  the  acquittal  upon  the  ground 
of  insa^ty,  several  questions  as  to  the  exist- 
ing law  of  insanity  were  formulated  and  sub- 
mitted to  the  judges  for  their  opinion. 
Among  these  were  the  following:  "What  is 
the  law  respecting  all^^  crimes  committed 
by  persons  afflict^  with  insane  delusions  in 
respect  of  one  or  more  particular  subjects  or 
persons,  as.  for  Instance,  where,  at  the  time 
of  tlie  commission  of  the  alleged  crime  the 
accused  knew  he  was  acting  (»ntrary  to  law, 
but  did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  re- 
dressing or  revenging  some  supposed  griev- 
ance or  injury,  or  of  producing  some  sup- 
posed public  benefit?  What  are  the  proper 
questions  to  be  submitted  to  the  jury  where 
a  person  alleged  to  be  afflicted  with  insane 
delusion,  respecting  one  or  more  particular 
subjects  or  persons,  is  charged  with  the  com- 
mission of  a  crime,  (murder  for  example,) 
and  insanity  is  set  up  as  a  defense?  In  what 
terms  ought  tlie  question  to  be  left  to  the  jury 
as  to  the  prisoner's  state  of  mind  at  the  time 
when  the  act  was  committed?"  Tlie  judges, 
deeming  ttiat  their  opinion  was  thus  properly 
invoked,  answered  these  questions,  Lord 
Chief  Justice  Tindal  announcing  the  opin- 
ion of  ail  the  judges,  excepting  tliat  of  Mr. 
J  ustioe  JI1A.UJ.B.   The  first  of  the  questions 
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above  recited  was  assamed  to  be  confined  to 
persons  laboring  under  partial  delusions  only, 
and  not  in  other  respects  insune.  As  to 
such,  it  was  answered:  "He  is  nevertheless 
punishable*  according  to  the  nature  of  the 
crime  committed,  if  he  knew  at  the  tiraeVof 
committing  such  crime  that  he  was  acting 
contrary  to  law;  bj  whicii  expression  we  nn- 
derstHnd  your  lordships  to  mean  the  law  of 
the  land."  To  the  other  two  questions  above 
stated  the  substance  of  the  answer,  so  far  as 
necessary  to  be  here  considered,  was  that  the 
jury  ought  to  be  told  "that,  to  establish  a  de- 
fense on  the  ground  of  insanity,  it  must  be 
clearly  proved  that,  at  the  time  of  the  com- 
mitting of  the  act,  the  party  accused  was  la- 
boring under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nat- 
ure and  quality  of  the  act  he  was  doing,  or, 
if  he  did  know  it.  that  he  did  not  know  be 
was  doing  what  was  wrong."  McNaghten's 
Case,  10  Clark  &  F.  200;  1  Kuss.  Crimes, 
(9tb  Amer.  £d.)  19.  While  this  declaration 
of  tlie  law  by  the  judges  of  England  has  been 
subjected  to  some  criticism,  it  remained  un- 
modified, and  was  generally  accepted  as  an 
authoritative  statement  of  the  law.  Mr.  Jus- 
tice Stephen,  in  his  History  of  the  Criminal 
Law  of  England,  although  questioning  the 
correctness  or  completeness  of  that  statement 
of  the  law,  says,  (volume  2,  p.  153:)  "It  has 
been  the  general  practice  ever  since  for 
judges  chHrging  juries  in  cases  in  which  the 
question  of  insanity  arises  to  use  the  words 
of  the  answers  given  by  the  judges  on  that 
occasion.  It  is  a  practice  which  1  have  fol- 
lowed myself  on  several  occasions,  nor  until 
some  more  binding  authority  is  provided  can 
a  judge  be  expected  to  do  otherwise,  especial- 
ly as  the  practice  has  now  obtained  since 
1843.  '*  In  the  state  of  New  York  in  1847.  in 
Freeman  v.  People,  4  Denlo,  9,  28,  the  above 
language  of  the  English  judges  was  recited 
as  embodying  the  law  as  it  should  be  presented 
to  the  jury.  It  was  further  said,  that  "where 
insanity  is  interposed  as  a  defense  to  an  in- 
dictment for  an  alleged  crime,  the  inquiry  is 
always  brought  down  to  the  single  question 
of  a  capacity  to  distinguish  between  right 
and  wrong  at  the  time  when  the  act  was 
done."  In  Flanagan  v.  People,  52  N.  Y.467, 
(A.  D.  1873.)  the  law  was  again  affirmed  to 
be  as  set  forth  in  the  language  of  Tihdal,  C. 
J.,  which  had  been  given  in  charge  to  the 
jury;  and  the  doctrine  of  uncontrollable  im- 
pulse, as  coexisting  with  a  perception  of  the 
moral  quality  of  the  acts  done,  was  rejected 
as  "a  new  element,"  which  had  not  been  ac- 
cepted by  courts  of  law.  See,  also.  Walker 
V.  People,  88  N.  Y.  81.  In  1881,  the  legis- 
lature of  New  York  adopted  a  Penal  Cwle, 
the  twenty-first  section  of  which  waseubstan- 
tially,  ami  as  afterwards  amended  was  ex- 
actly, the  same  as  section  19  of  our  Penal 
Code,  above  recited;  our  law  having  been 
copl«J  from  that  of  New  York.  It  will  be 
ot»erved  that  the  law  of  insanity  as  a  de- 
fense, as  thus  embodied  in  the  statute  of 
New  York,  is  put  iu  almost  the  exact  lan- 


guage of  the  opinion  of  the  judges  of  Eng- 
land upon  the  subject,  and  which  for  nearly 
40  years  had  been  the  declared  law  of  that 
realm.  The  same  language  had  also  been 
adopted  by  the  courts  of  New  York  as  ex- 
pressing the  law,  the  distinct  doctrine  of  un- 
controllable impulse  having  been  rejected. 
It  is  thus  apparent  that  when,  in  1885,  our 
Penal  Code  was  adopted,  section  19  being 
copied  from  the  twenty-first  section  of  the 
Code  of  New  York,  the  meaning  and  effect 
of  the  language  employed,  and  which  for 
40  years  had  been  a  funiliar  formula  in 
the  law  of  insanity,  although  not  everywhere 
accepted  as  correct,  was  well  understood  as 
not  embracing  or  recognizing  the  element  of 
irresistible  impulse.  Independent  of  the  cfr 
pacity  to  understand  the  nature  and  quality 
of  the  act  committed,  or  its  wrongfulness. 

The  statute  having  been  enacted  in  that 
form,  without  modification  defining  distinct- 
ly the  conditions  which  alone  shall  afford  ex- 
emption from  criminal  liability,  the  courts 
cannot  declare  that  upon  other  grounds,  also, 
one  may  be  mcempt  from  responsibility.  The 
language  of  the  statute  is  plain  and  unnm- 
biguous,  and  it  prescribes  the  only  grounds 
upon  which  the  defense  of  Insanity  is  al- 
lowed. It  was  never  contended,  i  think, 
that  the  same  language,  substantially,,  em- 
ployed in  the  opinion  of  the  judges  to  the 
house  of  lords,  was  susceptible  of  being  con- 
strued as  recognizing  the  principle  of  uncon- 
trollable impulse  as  a  defense;  although  it 
has  been  claimed  that  the  opinion  was  er- 
roneous, or  that  it  did  not  express  the  whole 
of  the  law  of  Insanity  as  a  defense,  because 
that  principle  was  nut  recognized.  It  may 
be  added  that  in  People  v.  Carpenter,  102  N. 
Y.  238.  6  N.  E.  Rep.  584,  not  only  is  tlie  de- 
cision in  Flanagan  v.  People  followed,  but  it 
la  declared  that  the  principle  contended  fdr 
is  Impliedly  condemned  by  the  Penal  Code. 
Section  21  of  our  Code,  to  which  we  have  re- 
ferred, lends  further  support  to  the  concln- 
sions  above  stated.  It  is  there  enacted  that 
"a  morbid  propensity  to  commit  prohibited 
acts,  existing  in  tho  mind  of  a  person  who  is 
not  shown  to  have  been  incapable  of  know- 
ing the  wrongfulness  of  such  acts,  forms  no 
defense  to  a  prosecution  therefor."  In  view 
of  the  statute,  the  court  did  not  err  in  refus- 
ing to  give  the  instructions  to  wfafch  we  have 
referred. 

The  assignments  of  error  based  upon  the 
refusal  of  the  court  to  instruct  the  jury  rel- 
ative to  the  defense  of  insanity,  In  accord- 
ance with  several  other  requests  than  those 
already  referred  to,  should  nut  be  sustained. 
The  charge,  as  given  in  the  language  of  the 
statute,  many  times  repeated,  so  that  it  must 
have  been  understood,  was  sutllcient  to  clear- 
ly inform  the  jury  as  to  the  mental  condi- 
tions which  would  exempt  the  defendant 
from  responsibility;  and  we  think  tliat  the  in- 
structions requested  could  not  have  made  the 
law  or  its  application  to  the  case  mure  clear 
to  the  jury.  A  party  is  entitled  to  have  the 
jury  clearly  and  fully  iosLructed  as  to  tlie  law. 
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snd  where  that  is  necessary  as  to  the  applica- 
tion of  legal  principles  to  tbe  facts  in  issue; 
-but  when  that  haa  been  done  he  is  not  preju- 
diced by  the  refusal  of  the  court  to  adopt  the 
form  of  langaage  framed  hy  counsel,  or  to  re- 
iterate in  various  forms  what  has  already 
been  clearly  charged.  Such  a  course  would 
often  tend  to  confuse,  rather  than  enlighten, 
the  jury.  O'Connell  v.  People,  87  N.  Y.  877; 
Walker  V.  People,  88  N.  Y.  81.  89.  The 
lunguage  of  this  statute  very  clearly  expresses 
its  meaning. 

Tbe  flftb  assignment  of  error  is  not  sus- 
tained, for  tbe  reason  that  tbe  court  charged 
the  jury  substantially  as  requested. 

What  has  before  been  said  disposes  of  the 
questions  presented  under  tbe  sixth  assign- 
ment of  error. 

The  fourteenth,  fifteenth,  and  sixteenth  re- 
quests present  matter  sufficiently  explained 
In  the  general  charge  of  tbe  court. 

Tbe  thirteenth,  seventeenth,  and  eight- 
eenth requests  were  erroneous,  unless  itcao 
be  said,  as  a  matter  of  law,  that  tbe  homicide 
was  justified,  and  the  defendant  wholly  irre- 
sponsible. If  committed  in  self-defense  from 
tlie  assault  of  tbe  deceased,  even  though  the 
defendant,  armed  with  a  deadly  weapon,  may 
have  sought  out  the  deceased,  and  by  insult- 
ing language  and  gestures  intentionally  pro- 
voiced  the  assHult,  and  with  the  purpose  of 
using  his  pistol  In  an  emergency.  Such  Is 
not  the  law.  1  Uale.  P.  G.  482;  1  Hawk.  P. 
G.  1U5,  108,  tit.  ''JustiQable  Homicide,"  88 
2,  22;  Com.  T.  Selfridge,  Horr.  &  T.  Gas.  1, 
24, 26;  State  v.  Neeley,  20  Iowa,  108 ;  Adams 
V.  People,  47  Hi.  376;  Stewart  v.  State.  1 
Ohio  tit.  66;  Kippy  v.  State.  2  Head,  217. 
The  evidence  In  the  case  was  such  that  no 
charge  that  tbe  homicide  was  justified,  ignor- 
ing ihe  circumstances  of  provocation  by  the 
d^entlant,  would  have  been  correct.  Tlie 
eridenca  justified  tbe  verdict.  Order  af- 
firmed. 


DCRLINO  V.  FSOS. 
(fiupnmt  Court  of  Minnetota.  July  U,  188fi.) 

Wbere  chattels  were  sold,  and  Uie  purobaser 
•greed  to  pay  the  balance  of  the  cooBideraUon  after 
the  cUims  of  third  parties  affalDst  the  seller  had 
been  settled,  such  porcbaser  is  not  liable,  in  gar- 
Qishment  prooeedlngs,  to  a  creditor  of  the  sdler 
amil  the  amount  of  such  claims  IsaBoertained,  and 
then  only  as  debtor,  aod  not  as  having  money  in 
Ids  hands  subject  to  gamisbinent. 

<Si/Uabu«  by  Vie  Court) 

Appeal  from  municipal  court  of  St.  Paul; 
CoKY,  Judge. 

Action  by  Albert  Darling  against  Dyer,  in 
which  Frederick  B.  Peck  was  garnished. 
From  a  Judgment  against  Peck  he  appeals. 

A.  C.  Hickman,  for  appeilaot.  BerryhUl 
<(  Davtton,  for  respondent. 

Yahhebburo^ J.  Tbequestion  herepre* 
tented  Is  the  alleged  liability  of  the  garnishee 
in  this  action,  who  had  bought  cattle  of  tbe 
defendant  under  an  agreement  with  him,  in 
v.48N.w.iia4— 6 


which  he  undertook  to  pay  him  the  balance 
of  the  consideration  therefor,  after  paying 
certain  specified  sums  owing  to  divers  par- 
ties, and  "as  soon  as  the  claims  of  H.  Demlng 
Co.  and  Flanigan  A  Co.  against  said  party 
of  the  first  part  [Dyer]  have  been  settled." 
Upon  his  disclosure,  the  garnishee  stated  that 
Doming  &  Co.  and' Flanigan  claimed  to  hold 
mortgages  on  the  cattle,  which  in  fact  appear 
of  record,  and  their  claims  were  still  in  dis- 
pute and  unsettled  between  them  and  Dyer. 
The  court  thereupon  ordered  that  these  claim- 
ants be  made  parties.  One  of  them  came  in, 
issues  were  framed,  and  upon  the  trial  there- 
of his  case  was  dismissed  by  tbe  court,  be- 
cause he  failed  to  establish  any  right  to  the 
balance  of  the  purchase  money  due  from  the 
garnishee.  The  other  party  claimant  (Dom- 
ing) did  not  appear.  Judgment  was  there- 
upun  rendered  against  the  garnishee  for  the 
amount  of  plaintiff's  claim  against  Dyer,  the 
defendant.  We  think  this  jud^tment  cannot 
stand.  The  fact  that  the  claimants,  who 
were  not  pat  ties  to  or  interested  in  the  con- 
tract between  the  garnishee  and  the  defend- 
ant for  the  sale  of  the  cattle,  did  not  make  or 
establish  any  claim  to  the  purchase  money, 
which  Peck  had  not  agreed  to  pay  them,  did 
not  affect  their  rights  as  mortgagees,  or  the 
validity  of  their  claims  against  Dyer  to  secure 
which  tbe  mortgages  were  given;  and  it  does 
not  appoiir  that  their  claims  have  been  settled, 
or  tliat  they  are  in  valid.  They  were  interested 
as  mortgagees,  and  Peck  was  not  obliged  to 
pay  Dyer  tbe  balance  until  their  claims  were 
settled;  and  it  does  not,  tlierefore,  clearly  ap- 
pear what  (if  any)  amount  would  be  due  the 
defendant  from  the  garnishee,  and  there  was 
no  basis  for  tite  judgment  agai  nat  him.  Judg- 
ment reversed. 


SoHAvncR  «.  OllT  OF  St.  Fattl. 
(Supreme  Court  itf  Minnuata.  July  19, 1880^) 

EzoKssiVB  Djuu.aaB— Naw  Tbui. 
An  order  granting  a  new  trial,  and  setUng  aside 
a  verdict  for  exceesive  damages,  held  jusUfied  by 
the  record,  and  within  the  sound  dbicreUon  of  the 
trial  court. 

iSyllahm  by  ihe  Court.) 

Appeal  from  district  court,  Banu^oonnty; 
Kelly,  Judge. 

Willrich  <6  Lambert  and  Joseph  Kling,  for 
appeltunt.  Wm»  F,  Murray  and  A.  8*  Hall, 
for  respondent. 

yANOERBUROH,  J.  Thls  actlon  is  brouglit 
by  plainti£t  to  recover  damages  against  tlie 
dty  of  St.  Paul  for  diverting  the  course  of  a 
stream  of  water  wbicb  ran  through  plaintiff's 
lot,  and  the  only  question  litigated  and  con- 
sidered in  tbe  case  was  tliat  of  damages. 
Upon  this  there  was  a  wide  diversity  in  the 
testimony,  and  the  court  was  of  the  opinion 
that  ttie  verdict  for  the  amount  rendered  was 
not  justified  by  tbe  evidence,  and  granted  a 
new  trial.  In  this  we  find  no  abuse  of  dis- 
cretion, and  In  confonnlty  with  tlie  settled 
rule  of  this  court  apfdicable  in  such  oaaek  the 
order  Is  aillrmed. 
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Sabdbson  v.  Mkmaob. 
(Supreme  Cmtrt  of  Mlnnetota.  J11I7  16,  1889.) 
MoBTOAOKB— Rbdbkption  —  Patmbnt  bt  Chbck. 

1.  A  redemption  of  lands  from  a  morteage  fore- 
clOBura.  made  through  the  lienk  check  01 a  respon- 
Bible  party  drawn  upon  a  BOlvent  bank,  ana  ac- 
cepted by  the  shertfi  as  money,  ia  not  invalid  for 
that  reason,  if  the  money  is  promptiy  realized 
thereon,  and  ready  for  the  proper  palrty  when  re- 
quired, and  within  the  redemption  period. 

2.  When  the  redemption  la  made  by  the  mort- 
gagor or  owner  it  is  not  neceasary  to  prodaoe  and 
£le  certified  ooplea  of  the  dooumente  showing  his 
title  and  right  to  redeem.  The  prodnotion  01  the 
original  records  to  the  offloer  is  sufficient  in  such 
case. 

\Syllabus  bu  Oie  Court) 

Appeal  from  district  court,  Henaepin 
county;  Hicks,  Judge. 

Action  by  Joseph  Sardesoa  against  Henry 
C  G.  Mani^  to  quiet  title.  Judgment  for 
dridndant,  and  plaintiff  appeals. 

jMkson,  Attoater  A  Hill,  for  appellant. 
ICitehelf  Cohen  (fi  Shato,  fbr  respondent. 

VAMOEBBURaH,  J.  Plaintiff  Is  the  as- 
signee and  holder  of  a  sheriff's  certificate  of 
sale  upon  mortgage  foreclosure.  The  mort- 
gaged premises  were  duly  sold  under  a  power 
of  sale  to  the  assignorof  plaintiff  on  the  11th 
day  of  December,  1886.  The  defendant  is 
the  holder  of  a  subsequent  mortgage  upon 
the  same  premiaea,  and  claims  that  the  prem- 
ises were  duly  redeemed  from  the  foreclosure 
sale  referred  to  by  the  moitgagor  or  bis  gran- 
tee, and  the  sale  thereby  annulled.  The  va- 
lidity of  this  redemption  is  called  in  question 
by  the  plaintiff.  If  the  redemption  was  valid 
and  effectual,  plalntiff'stltleor  Interest  In  the 
premises  is  extinguished,  and  defendant  .has 
a  first  mortgage  lien;  while,  on  the  other 
hand.  If  the  redemption  proceedings  were  de- 
tective and  legally  Insufficient,  plaintiff's  title 
bas  become  absolute,  and  defendant's  right 
-of  redemption  is  gone,  and  his  mortgage  out 
•off.  The  redemption  was  made  on  the  6th 
-day  of  August,  1887,  by  the  mortgagor  in  the 
mame  of  his  grantee,  by  the  consent  of  the 
latter,  and  pursuant  to  a  mutual  arrange- 
ment between  them,  and  their  right  to  re- 
deem at  that  time  is  not  questioned. 

1.  The  sheriff  of  Hennepin  county  on  that 
day  aocapted,  in  payment  of  the  amount  then 
due  for  the  redemption  of  the  premises,  a 
bank  chec^  therefor,  treating  it  as  payment 
in  money,  and  deposited  the  same  in  bank  as 
such,  and  it  was  paid  In  due  course  within 
three  days  thereafter,  and  the  plaintiff  was 
duly  notified  of  the  redemption  on  the  day  it 
was  made.  This  took  place  four  months  be- 
fore the  expiration  of  the  year  allowed  for 
redemption.  Theplaintlfl  has  never  accepted 
the  redemption  money,  and  the  same  is  still 
in  the  sheriff's  hands,  subject  to  his  order. 

The  first  and  chief  objection  to  the  validity 
of  the  redemption  Is  tiie  acceptance  by  the 
sheriff  ofthe  bank  check  In  Ueuof  theamount 
■of  money  called  for  by  it.  We  think,  upon 
the  facts  found  in  this  case,  the  transaction 
was  equivalent  to  the  receipt  of  a  payment  In 


money  by  the  sheriff.  He  was  doubtless  sat- 
isfied that  the  check  was  made  by  a  responsi- 
ble party,  upon  a  solvent  bank,  from  which 
the  moneycuuid  bedrawn  immediately.  The 
transaction  was  in  conformity  with  the  ordi- 
nary business  usages  of  the  country.  The 
parties  (rederaptioner  and  sheriff)  preferred 
to  leave  the  money  in  bank  rather  than  to- 
have  it  actually  delivered  and  again  deposited. 
It  was  the  same  to  the  sheriff  whether  he  de- 
posited the  cash,  or  the  check  as  cash,  and  the 
plaintiff  could  hardly  complain,  since  the 
money  was  always  ready  for  him.  It  would 
subject  the  public  to  vast  inconvenience,  and 
to  Increased  risk  even,  if  it  be  held  tliat  all 
the  transactions  with  public  officers  in  ttie 
payment  of  taxes,  redemptions,  etc..  must  be 
through  the  medium  of  bank  bills  and  coin. 
Instead  of  being  done,  as  they  are  largely, 
through  the  banks,  by  means  of  certificates 
.'ind  demand  checks.  Of  course  payment  by 
check,  unless  otherwise  expressly  agreed,  is 
always  upon  tlie  implied  condition  tliat  it  be 
honored  and  paid  on  presentation.  If  duly 
presented  and  not  honored  it  will  turn  out  to 
have  been  no  payment,  and  parties,  therefore, 
proceed  at  their  peill.  But,  00  the  other 
hand,  if  It  be  duly  paid,  as  contemplated,  the 
payment,  unless  some  new  right  or  claim  has 
intervened,  is  usually  deemed  to  relate  back 
to  the  time  of  its  delivery.  We  are  speaking 
of  ordinary  bank  checks  or  certificates  paya- 
ble immediately;  so  that,  as  respects  a  re- 
demption like  this,  no  right  can  be  imperiled 
by  holding  a  payment  by  check  good  where 
such  check  is  the  actual  equivalent  of  money, 
and  the  party  entitled  can  have  this  money  at 
any  Ume  by  calling  for  It,  and  where  the 
check  is  used  and  actually  paid  promptly,  and 
within  the  period  of  redemption,  and  before 
any  new  rights  have  attached. 

2.  At  the  time  of  maklnffsucdi  redempUon 
the  redemptioner  produced  to  the  sheriff  tha 
original  records  establishing  his  title  nnder 
the  mortgagor,  but  did  not  produce  certified 
copies  thereof,  and  did  not  cause  saidi  docu- 
ments to  be  prepared  and  filed  with  the  reg- 
istw  of  deeds,  as  plaintiff  claims  he  should 
have  done  under  Laws  1681.  Ex.  Sess.  e.  3. . 
But,  upon  a  redemption  by  the  mortgagor  or 
owner  of  the  land,  the  production  of  ttie  orig- 
inal documents  showing  bis  right  to  redeem, 
and  the  due  payment  oa  the  required  sum, 
are  all  that  is  essential  to  protect  the  rights 
ot  the  purchaser,  or  to  enable  the  officer  to 
act  advisedly  and  intelligently  in  the  prem- 
ises;  and  the  filing  of  the  documents  with  the 
register  would  n^  determine  the  action  of 
the  holder  of  the  certificate,  whether  to  accept 
the  money,  or  decline  it,  and  contest  the  parij 's 
right  to  redeem.  And,  as  to  titeae  questions, 
we  adhere  to  the  rule  laid  down  in  TInkeom 
V.  Lewis,  21  Minn.  132,  and  Wilson  v.  Hayes, 
42  N.  W.  Rep.  467,  in  the  first  of  which  it 
was  held  that  in  a  case  like  this  the  produc- 
tion of  the  original  records  is  sufflctent,  and 
in  the  second  case  mentioned  that  It  was  for 
thebenefltof  subsequent  llenholders,  and  not 
the  original  purchaser,  thi^  the  provision  for 
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'  filing  the  cerHflod  copies  of  tlie  records  ehov- 
\ng  the  redeinplioner's  right  to  xedeem  was 
intended.   Order  a£Si-med. 


OUISTBAD  V.  OlMSTEAIX 
{SupramM  fourt  of  Jfirmeioteu   Jnlj  19^  1689.) 
DrroBCB— FrjiC1>. 
The  dlfltrlot  oourt  ma;  vacate  a  decree  of  Oi- 
Toroe,  upon  a  Biuomary  application  seasOQably 
made,  for  fraudulent  praotioea  in  obtaining  it. 
O^Uabua  by  the  Court) 

App«U  from  district  oonrt*  Hennepin 
county;  Bea»  Judge. 

Action  for  divorce  bj  Jalia  K.  Olmstead 
against  George  E.  Olmstead.  FAun  an  or- 
der vaei^lng  a  deorea  for  divorce  defendant 
appMls. 

Ifammont  A  ffammona,  for  appellant. 
Fred.  B,  Jh^fe.mai  J.  M,  Perry,  for  respond- 
ent. 

YAKDBBBUBaH,  J.  It  is  a  well-aettled 
princi^e  of  Jurisprudence  that  a  court  has 
power,  upon  due  proceedings  had,  to  vacate 
its  judgments  and  decrees  fur  fraudulent 
practices  in  obtaining  tliem .  Edson  t.  Ed- 
son.  108  Mass.  590.  And  this  maj  be  done 
upon  a  summary  application  like  the  present. 
Johnson  v.  (Coleman,  23  Wis.  452;  Chauncey 
r.  Waas.  35  Minn.  38.  30  N.  W.  Rep.  844. 
In  this  case  a  decree  of  divorce  was  en- 
tered in  due  form,  but  subsequently  set 
aside  cm  ptaltttlfiTs  application,  by  the  judge 
before  whom  the  case  was  tried,  and  who 
bad  directed  the  entry  tbereof.  The  evi* 
deuce  upon  such  application  was  submitted 
upon  affidavits  and  counter-affldavlts,  and  so 
clearly  supports  the  decision  of  the  judge  In 
vacating  the  Judgment  that  this  court  will 
not  disturb  the  onler  appealed  from.  Bank 
v.  Bandall,  38  Minn.  382.  37  K.  W.  Kep.  799. 
It  appears  that  the  parties  had  formerly  lived 
in  Aberdeen,  Dak.  Early  in  the  year  1888 
tile  defendant  engaged  in  the  saloon  business 
in  Minneapolis  against  the  wishes  of  his 
wife,  the  plaintiff,  who  refused  to  come  and 
reside  with  him  unless  he  would  abandon  it, 
which  he  declined  to  do,  and  she  has  contin- 
ued to  reside  at  Al>erdeen  with  her  father, 
tliough  she  made  him  a  short  visit  the  last 
part  of  April.  Tlie  evidence  tends  to  show 
tiiat  the  divorce  proceedings  were  devised  and 
prosecuted  by  him;  that  attorneys  were  em- 
ployed by  him,  and  a  complaint  prepared  un- 
der his  direction,  and  without  her  knowledge 
or  authority,  alleging  his  own  adultery, 
which  hedenied  in  his  verified  answer,  wliich 
was  served  immediately  upon  the  filing  of  the 
complaint,  and  within  foar  days  thereafter, 
viz..  May  12th,  the  decree  was  obtained. 
She  was  not  present  at  the  trial,  knew  noth- 
ing of  it,  nor  had  she  any  knowledge  or  inti- 
mation of  any  of  the  proceedings,  save  that 
he  came  to  Aberdeen,  wliereshe  whs,  on  May 
7th,  sent  for  her  for  a  private  interview  at 
a  place  which  turned  out  to  be  the  ollice  of 
an  attorney  employed  and  paid  by  him,  in  the 
course  of  which  he  notified  her  tlutt  he  did  not 


intend  to  live  with  her  any  more,  and  of  his 
desire  for  a  divorce  on  the  ground  of  hta 
adultery,  of  which  she  had  never  heard,  and 
had  no  knowledge,  except  from  his  state- 
ments tlien  made;  that  he  Insisted  upon  ber 
slgni  ng  a  paper  in  divorce  proceedings  which 
he  bad  with  him.  and  which  she  now  believes 
to  iiave  been  the  verlQcatlon  to  the  complaint, 
and  which.  whUe  laboring  under  much  ex- 
citement and  mental  distress,  she  was  finally 
prevailed  upon  to  sign;  that  It  was  not  read 
to  her,  nor  did  she  know  its  contents;  and 
she  had  no  further  knowledge  of  the  proceed- 
ings until  she  heard  of  the  decree  on  the  25th 
of  June,  when  she  took  proceedings  to  set 
aside  the  same.  The  evidence  In  plaintiff's 
behalf  is  such  as  the  court  might  receive  and 
act  upon,  and  fully  justifies  the  decision  in 
the  case.  It  could  not  be  tolerated  that  a 
party,  anxious  to  secure  a  divorce,  should 
bring  about  a  judicial  separation  by  an  action 
against  himself,  and  commenced  and  man- 
aged by  himself,  in  his  own  interest,  using 
his  wife  as  a  mere  figure-head, — a  fraud 
alike  upon  her  and  the  court.  The  state  is 
an  interested  party  in  proceedings  for  divorce, 
and  the  court  will  not  lend  its  sanction  to 
prosecutions  instituted  fraudulently  or  col- 
lusively,  or  conducted  In  bad  faith.  Within 
10  days  after  the  entry  of  the  judgment  tibe 
defendant,  it  seems,  married  another  woman. 
But  the  parties  who  in  such  cases  make 
baste  to  contract  another  marriage  take  the 
risk  of  the  consequences  of  an  appeal  or  other 
proceedings  to  vacate  the  judgment.  And 
this  feature  of  the  case  suggests  a  most  excel- 
lent reason  why  the  legislature  should  pro- 
hibit the  guilty  party,  at  least,  from  marry- 
ing again  for  a  year,  or  such  time  as  might 
he  deemed  reasonable  after  the  judgment  la 
a  divorce  case  is  entered.   Order  affirmed. 


STBONa  «.  Bbown. 
(Suprsms  Oourt  c/  Minnesota.  Jnly  19^  U8B.) 

Asuommri  fox  Bbnxtit  or  CasnrroBS  —  Boim, 
1.  Under  Gkn.  St.  XST&,  c.  41.  S  25,  an  assignee  for 
the  benefit  of  creditors  may  formally  accept  the 
trust,  and  take  posses^n  of  the  assigned  proper^ 
ly  before  the  exeoution  of  his  bond,  but  ha  oaanot 
dispose  of  any  part  of  it  nntil  the  filing  of  such 
boad;  and  upon  such  aooeptaaoe  be  immediately 
becomes  amenable  to  the  jurisdiction  of  the  court, 
and  thereafter  tbe  parties  and  eatate  become  sub- 
ject to  the  supervision  and  control  of  tbe  court; 
and  tbe  trust  will  not  be  permitted  to  fail  for  a 
subsequent  omission  of  duty,  but  tbe  oourt  will 
require  the  proper  security,  or  remove  tbe  as- 
signee and  appoint  hia  successtnr,  as  the  case  may 
require. 

3.  After  the  proper  aooeptanoe  of  tbe  trust  by 
tbe  assignee,  the  assigned  property  Is  not  sub- 

isut  to  attachment  on  aoooant  of  bis  failure  to  file 
lis  bond  within  the  statutory  time. 
(St/Uabu9  IJV  the  Court) 

Appeal  from  district  court,  Lao  Qui  Barle 
county;  Brown,  Judge. 

Action  for  damages  for  wrongful  attach- 
ment by  Freeman  P.  Strong,  assignee, 
against  A.  D.  Brown.  Judgment  for  defend- 
ant, and  pUiutiff  appeals. 
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Morphy  A  GUbertt  for  appellant,  ff,  L. 
Hayden,  for  reBpoodent. 

Yanderburoh.  J.  Bythe  act  regalating 
assignments  for  the  benefit  of  creditors*  as 
originally  passed,  (Gen.  Laws  1876,  e.  44, 
§  3,)  it  was  provided  that  "before  any  such 
assignee  or  assignees  shall  have  power  to  take 
possession  of  any  such  estate  bo  assigned,  or 
any  part  thereof,  or  shall  have  any  authority 
to  sell,  dispose  of  >  ort:onvert  to  the  purposes  of 
the  trust  any  part  of  such  estate,  and  wltli- 
in  five  days  afterthe  filing  of  the  inventory,  as 
provided  in  section  2  of  this  act,  he  or  they 
shall  execute  and  file  with  the  clerk  of  the 
court  where  such  assignment  may  be  filed  a 
good  and  sufflcient  bond."  etc.  Under  this 
section  it  was  held  in  Kingman  v.  Barton, 
24  Minn.  297,  that  the  title  of  the  assigned 
propt^rty  did  not  pass  to  the  assignee  so  as  to 
give  the  court  jurisdiction  over  him,  and 
make  the  trust  operative  aa  to  creditors  until 
the  bond  therein  provided  for  was  duly  exe- 
cuted and  filed,  sucb  bond  being  the  final  evi- 
dence of  his  acceptance  and  the  condition 
precedent  to  the  assumption  of  the  trust  by 
him.  By  the  act  of  February  14,  1877, 
(chapter  67,)  however,  the  section  above  re- 
ferred to  was  amended  so  as  to  read  as  fol- 
lows: "Before  any  such  assignee  or  assignees 
shall  have  power  or  authority  to  sell,  dispose 
of.  or  convert  to  the  purposes  of  the  trust 
any  part  of  such  estate,  and  not  later  than 
five  days  after  the  filing  of  the  inventory,  as 
provided  for  in  section  two  (2)  of  this  act  he 
or  they  shall  execute  and  file  *  *  *  a 
good  and  sufficient  bond."  etc.  The  amend- 
ment is  important  and  significant.  Under 
the  section,  as  it  originally  stood,  the  as- 
signee was  not  authorized  to  take  possession 
or  intermeddle  in  any  way  with  the  assigned 
property,  or  assume  any  of  the  duties  of  as- 
signee, until  the  bond  was  filed,  which  was 
necessary  to  vest  the  trust  in  bim ;  and  the 
assignment  was  held  inoperative  for  any  pur- 
pose if  such  bund  was  not  filed  within  the 
statutory  time.  But  under  the  amended 
statute  it  is  clearly  to  be  implied  that  the  as- 
signee may  assume  the  trust  before  the  filing 
of  the  bond,  though  not  operative  for  all  pur- 
poses; that  is  to  say,  he  may  signify  his 
formal  acceptance,  and  immediately  take 
possession  under  the  assignment,  and  there- 
by subject  himself  to  the  jurisdiction  of  the 
court;  and  thereupon,  under  section  6,  the 
proceedings  are  all  subject  to  the  supervision 
and  direction  of  the  court.  Clark  v.  Stan- 
ton, 24  Minn.  241.  If  the  assignee  neglected 
subsequently  to  file  his  bond  within  a  reason- 
able time,  which  this  court,  in  Perkins  v. 
Ziirracher,  32  Minn.  74. 19  N.  W.  Hep.  3S5, 
'held  to  be  15  days,  under  this  section  it 
would  be  a  failure  of  duty  on  his  part,  for 
which  he  would  be  liable  to  be  cidled  to  iic- 
count  on  the  application  of  any  party  inter- 
ested in  the  estate.  And  in  the  exercise  of 
its  equitable  supervision  over  the  manage- 
ment of  the  trust  the  assignee  may.  upon  a 
proper  showing,  be  removed,  and  another 


appointed.  He  may  be  required  to  give  new 
or  further  security,  and  in  proper  cases  may 
be  proceeded  against  as  for  a  contempt. 
After  his  acceptance,  and  before  the  filing 
of  the  bond,  the  trust  is  so  far  complete  as  to 
render  him  responsible  to  the  court  and  for 
the  possession  and  retention  of  the  assigned 
property,  which,  for  the  time,  he  is  forbidden 
to  dispose  of,  and  is  held  for  the  benefit  of  all 
the  creditors,  thus  preserving  their  rights 
till  the  required  security  is  given.  This  dis- 
tinction is  fully  recognized  in  Perkins  v. 
Zarracher,  supra,  in  which  it  is  held,  under 
the  amended  statute,  that  there  may  be  a 
formal  acceptance  of  the  trust  other  than  by 
filing  a  bond,  which,  if  seasonably  made, 
will  be  effectual  to  sustain  the  trust,  which 
wilt  not  be  permitted  to  fail  through  the 
sut)6equent  default  of  the  assignee.  This 
construction  is  necessary  in  order  to  give  ef- 
fect to  the  statute,  the  declared  purpose  of 
which  is  "to  protect  creditors  of  assignors, 
and  to  regulate  the  duties  of  assignees. "  Its 
aim  is  to  secure  an  equal  distribution  of  the 
debtor's  property  without  preferences,  and 
to  phice  the  estate  and  the  assignee  under 
the  control  of  the  court,  so  aa  to  insure  a 
faithful  administration  of  the  trust.  But  if, 
after  the  assignment  is  made,  the  estate  is 
liable  to  become  the  prey  of  attaching  credit- 
ors  on  the  ground  of  subsequent  errors  and 
omissions  of  the  assignee,  the  legislation 
must  manifestly  in  great  measure  fail  of  its 
purpose.  Fuller  v.  Hasbrouck,  46  Mich.  78- 
81,  8  N.  W.  Rep.  697.  As  a  remedial  statute 
the  court  will  so  favorably  construe  and  har- 
monize its  provisions  aa  most  effectually  to 
carry  out  the  intentions  of  the  I^;lslature  in 
enacting  it. 

In  the  case  at  bar  the  record  shows  that  the 
assignment  was  executed  in  due  form,  and 
upon  the  day  of  the  execution  and  filing 
thereof  the  plaintiff,  who  is  the  assignee 
named  therein,  "being  a  resident  and  free* 
holder  in  the  state,  accepted  the  trust  by  a 
written  indorsement  thereon,  signed  by  the 
plaintiff  in  the  presence  of  two  witnesses, 
and  acknowledged  by  him  before  an  officer 
authorized  to  take  acknowledgments  of 
deeds."  The  acceptance  in  such  casee,  relied 
on  in  place  of  that  signified  by  the  due  exe- 
cution  of  a  bond,  should  undoubtedly  be  clear 
and  unequivocal.  It  was  so  in  this  case; 
and  there  can  be  no  question  that  the  as- 
signee thereby  accepted  the  trust,  and  sub- 
mitted himself  to  the  jurisdiction  of  the 
court,  so  that  the  estate  and  both  parties  to 
the  assignment  thereupon  Iracame  subject  to 
the  supervision  and  control  of  the  court. 
The  bond  was  not,  it  is  true,  filed  within  the 
time  fixed  by  the  statute.  The  assignment 
was  executed  on  the  11th  day  of  May,  1888, 
and  his  bond,  which  was  duly  approved,  was 
filed  on  the  1st  day  of  June,  1888.  We 
think  he  was  rightfuUy  in  possession  of  the 
assigned  property  when  it  was  subsequently 
taken  from  him  by  thedefendant  under  attach- 
ment proceedings.  The  seizure  thereof  by 
the  defendant  was  wrongful.   After  ttae  as- 
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signment  was  m»de  in  doe  form,  and  the 
trust  accepted  and  assumed  hy  the  defendant, 
the  remedj  of  creditors  was  by  application  to 
the  court,  if  there  wiis  any  ground  of  com- 
plaint, and  not  by  a  seizure  of  the  property 
in  bis  possession  in  proceedings  liOBtUe  to  the 
asaignmeat.   Order  reversed. 


Stats  «.  Browk. 
(auproM  Court  of  Aflnneiota.   July  39,  1889.) 
UcanSK— Uujca— Apfbal— Rbooed. 

1.  The  offense  of  murder  In  the  first  degree  may 
be  prored  by  the  mere  fact  of  the  klUlDg,  and  the 
attendut  cuctuDstances;  and,  where  there  are  no 
droumstaocee  to  prevent  or  rebut  the  presump- 
tton,  the  law  will  presume  that  the  unlawful  act 
was  malicious  as  well  as  intentional,  and  was 
prompted  and  determined  on  by  the  ordinary  op- 
eratioQs  of  the  mind. 

S.  The  law  does  not  attempt  to  define  the  length 
of  time  within  which  the  determination  to  mur- 
der or  commit  the  unlawful  set  resulting  in  death 
must  be  formed. 

a  And  to  infbr  the  eidstenoe  of  premeditation 
does  not  require  the  htpse  of  any  preoae  or  definite 
period  of  tima 

4.  Where  the  oharee  of  the  oourt  as  a  whole  ore- 
aents  the  legal  quesuons  loTolved  (dearly  ana  In- 
telUgeatly  to  the  inry,  an  exception  to  an  isolated 
portion  thereof,  wni^  It  is  apparent  could  not  mis- 
lead  when  considered  In  the  oonseotion  la  which 
it  was  given,  will  not  be  sustained. 

5.  On  appeal  in  a  criminal  case  from  an  order 
deoyiDir  a  new  trial,  the  record  in  this  court  most 
afllnnatiTely  show  tbe  errors  complained  of. 

ISylliibus  by  the  Court) 

Appeal  from  district  court*  Claj  county; 
Hills,  Judge. 

Taylor  Crum.  for  Xliomas  Brown,  appel- 
lant. Motet  B.  Clappr  Atty.  Gen.,  and  IF. 
B.  DouffttUt  Co.  Atty.,  for  the  State. 

Yandebburgh.  J.  The  defendant  was 
convicted  of  the  crime  of  marder  in  the  first 
d^ree.  and  appeals  to  tliis  court  from  an 
order  denying  a  new  trial. 

1.  The  oourt  charged  the  jury  that  upon 
the  evidence  in  the  case  the  d^endant  was 
guilty  of  either  murder  In  the  first  degree,  or 
murder  in  the  second  d^ree.  or  murder  in 
the  third  degree,  as  defined  by  the  Code.  The 
homicide  took  place  at  about  midnight.  The 
defendant  was  a  atranger  in  the  town,>nd 
according  to  bis  own  statement  he  had  left  a. 
neighboring  city  to  escape  arrest.  He  was 
aeen  at  several  different  saloons  during  the 
«TenIng  and  finally  went  to  a  dance-hull, 
where  ne  observed  two  policemen,  who  he 
suspected  were  waiting  an  opportunity  to  ar- 
rest liim.  Tills  was  about  12  o'clock  or  a 
little  later.  He  thereupon  went  up  to  them, 
drew  his  revolver,  and,  holding  it  in  a 
threatening  poslUon,  ordered  them  to  go 
down-stairs,  and  kept  it  pointed  at  one  of 
them  as  thvy  moved  some  distance  up  the 
street,  until  another  policeman,  the  deceased, 
started  to  go  towards  Uiem,  and  when  he  got 
within  about  30  feet  of  the  defendant  the 
latter  turned  and  shot  him,  and  from  the 
wound  be  almost  instantly  died.  By  tills 
time  the  first-named  policeman  was  enabled 
to  draw  bis  revolver.  Several  stiuts  were 


thereupon  exchanged  between  him  and  de- 
fendant, and  not  until  he  had  emptied  all  the 
barrels  of  his  revolver  did  the  defendant  sur- 
render. No  words  paaaed  between  the  de- 
ceased and  the  defendant,  nor  is  there  any 
evidence  that  the  latter  was  prompted  by  any 
sudden  impulse  arising  from  provocation  or 
other  adequate  or  proximate  cause.  The  de- 
fendant was  apparently  calm,  determined, 
and  free  from  excitement,  and  he  hituself  tes- 
tified that  he  held  the  policemiin  under  cover 
of  his  revolver  in  the  street;  that  he  saw 
somebody  on  the  sidewalk  coming  towards 
him,  and  that  he  turned  around  and  fired; 
that  his  purpose  was  to  get  away.  He  says  he 
"  heard  the  noise,  and  fired  in  that  direction." 
He  also  says  on  his  direct  examination  that 
"he  thouf^ht  it  was  Benaon,  the  Fargo  police- 
man, and  he  turned  around  and  dred  to  scare 
bim  away;  that  he  wanteii  to  get  away  from 
them. "  The  evidence  shows  that  it  was  a 
bright,  clear  night.  That  portion  of  the 
cbwge  we  have  referred  to,  and  which  is  as- 
signed as  error,  was  fully  warranted  by  the 
evidence.  From  the  defeudant's  own  evi- 
dence his  ofTense  was  not  of  a  less  grade  than 
murder  in  the  third  degree.  The  Code  makes 
several  material  changes  in  the  law  of  homi- 
cide as  existing  when  it  took  effect.  The 
deflnitions  of  murder  in  the  second  degree 
and  in  the  third  degree,  substantially  as  found 
in  chapter  94,  g  2.  Gen.  St.  1878,  are  consol- 
idated in  one  section,  (155.  Pea.  Code.)  each 
division  by  itself  constituting  a  dlntinct  of- 
fense, and  styled  the  crime  of  murder  in  the 
third  degree.  Putting  the  most  favorable 
construction  upon  the  defendant's  evidence, 
his  offense  would  at  least  fall  wlthiu  the  first 
division  of  that  section. 

2.  Under  Qen.  St.  c.  94.  §  22,  the  killing 
of  a  human  being  by  another  in  the  heat  of 
padsion,  upon  sudden  provocation,  intention- 
ally, but  without  premeditation,  is  man- 
shtughter  in  the  second  degree.  But  under 
the  Code  this  is  elianged,  and  manslaughter, 
except  in  the  oasea  provided  for  in  sectlont 
161.  162,  is  committed  "without  a  design  to 
effect  death,"  wlille  murder  in  the  second  de- 
gree, by  section  168,  Is  the  killing  a  human 
being  committed  with  a  design  to  effect  the 
de^h  of  the  penoa  killed,  or  of  anoUier,  bafe 
without  deliberatioa  or  premedltatioa.  Un- 
der this  section  must  be  classed  the  eases 
formerly  en  umerated  under  the  head  of  man- 
slaughter in  the  second  d^ree,  above  referred 
to.  The  definition  of  murder  in  the  first  de- 
gree remains  unchanged,  and  the  character 
and  degree  of  proof  required  to  establish  the 
guilt  of  an  accused  person  under  this  section 
has  not  been  modified  by  the  Code.  The  of- 
fense maf  be  found  to  be  of  this  grade  from 
the  mere  fact  and  circumstances  of  the  kill- 
ing; and  where  there  are  no  circumstances 
to  prevent  or  rebut  the  presumption  the  law 
will  presume  that  the  unlawful  act  was  in- 
tentional and  malicious,  and  was  prompted 
and  determined  on  by  the  ordinary  and  nat- 
ural operations  of  the  mind.  State  v.  Iriiut- 
euschlager,  22  Uinn.  526.  The  biw  will  not, 
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therefore,  attempt  to  lay  down  a  more  spe- 
ciBc  rule.  It  cannot  define  the  length  of 
time  within  which  the  determination  to  mur- 
der or  commit  the  unlawful  act  reaultlng  in 
death  must  be  formed.  There  ia  great  dif- 
ference in  the  character  of  men  in  respect 
to  habits  of  thouj^ht  and  action,  as  well  as 
self- restraint  and  sense  of  moral  obligation ; 
and  persons  who  have  become  depraved 
through  evil  habits  and  associations  are  gen- 
erally reckless  of  restraint,  and  ripe  for  crime. 
Such  men  will  hesitate  but  little  to  commit 
desperate  acts,  and  will  act  quickly  under 
slight  temptation,  and  from  motives  which 
would  fall  to  influence  others.  We  cannot 
measure  the  celerity  of  mental  processes,  «nd 
whether  in  a  case  of  homicide  a  premeditated 
design  to  kill  was  formed  must,  where  the 
question  can  arise  at  all,  be  left  to  the  Jury 
to  determine  from  all  the  circumstances. 
And  we  think  this  question  was  fairly  8ul>- 
mitted  to  the  jury  In  this  case. 

The  defendant's  counsel  bases  his  principal 
assignment  of  error  upon  a  brief  extract  of 
the  charge  of  the  court,  which  taken  as  a 
whole  presented  the  law  applicable  to  this 
branch  of  the  case  correctly  and  intelligently, 
subject  to  some  criticism  for  a  slight  inaccu- 
racy in  the  use  of  some  wonis,  which,  how- 
ever, could  not  reasonably  have  caused  any 
mistake  or  misapprehension  on  the  part  of 
the  jury  In  the  application  of  the  proper  rule 
to  the  facts  disclosed  by  the  evidence.  The 
particular  portion  of  the  charge  objected  to  is 
as  follows:  "If  he  debated  the  question  of 
the  killing  in  his  mind  forany  length  of  time, 
even  an  instant,  and  as  the  result  of  such 
debate  determined  the  question,  and  acted 
upon  the  determination  thus  made,  he  la 
guilty  of  murder  in  the  flrst  degree."  The 
court  had  previously  explained  and  deBned 
vhat  was  meant  by  "premeditation**  in  the 
Bttttute.  ami  had  fairly  submitted  the  whole 
qaestlon  to  the  jury.  The  words  "in  an  In- 
Btant"  must  be  considered  In  the  connection 
in  whicli  they  are  used, — nostiitur  a  aociia, — 
and  the  sentence  objected *to  as  a  whole  clear- 
ly  implies  that  there  must  be  sufficient  time 
for  the  operation  of  those  mental  processes  in 
which  the  judgment  ia  to  be  exercised-  and 
the  purpose  deflnitely  formed.  Nothing  more 
is  required.  All  the  cases  agree  thftt  to  in- 
fbrUie  existenoeof  premeditation  does  not  re- 
quire the  lapse  of  any  precise  or  definite 
period  of  time.  In  thb  case  also  the  jury 
might  properly  take  into  consideration  the 
course  of  conduct  of  the  defendant  previous 
to  the  homicide,  us  disclosed  by  the  evidence, 
in  judging  of  the  motives  and  the  condition 
of  mind  which  led  to  and  prepared  him  for 
the  commission  of  such  a  crime,  should  the 
occasion  arise. 

8.  The  only  other  assignment  of  error 
which  wedeem  of  any  importance  la  that  the 
record  does  not  show  affirmatively  that  the 
defendant  was  present  at  all  the  proceedings 
in  the  court  below.  It  shows  that  he  was 
present  at  the  arraignment  and  at  the  trial, 
for  he  testified  as  a  witness,  and  also  when 


judgment  was  pronounced.  The  record  Is 
not,  however,  complete,  nor  certified  to  con- 
tain all  the  proceedings  upon  the  trial.  The 
case  Is  here  to  review  the  errors  of  the  trial 
court  in  refusing  a  new  trial.  This  point 
was  not  made  in  that  court.  If  such  error 
or  irregularity  had  in  fact  existed,  the  court 
would  be  presumed  to  take  cognizance  of  It, 
and,  if  called  to  its  attention,  have  caused  it 
to  appear  of  record.  And  this  we  deem  the 
correct  practice.  Error  or  irregularity  in  the 
proceedings  in  the  court  below  will  not  be 
presumed.  It  should  be  made  affirmatively 
to  appear.  The  order  and  Judgment  are  af- 
firmed, and  the  case  remanded  to  the  district 
court  of  Clay  county  for  further  prooeediugs. 


FiBST  Nat.  Bakk  of  Lutebrb  t>.  Jaookb 
«t  al. 

(Supreme  Court  of  Minnesota.  Joly  19, 1889.) 
Ooimuon. 

1.  The  verdict  In  this  caMVIdinpported  by  the 

evidence. 

2.  The  usual  course  of  dealing  between  the  par- 
ties under  a  contract,  and  their  own  practical  oon- 
atraction  thereof,  will  be  oondderea  In  determin. 
Ids  their  rights  and  liabilitieB  In  tcanikotions  un- 
der It 

(Syllabus  hv  the  Courti 

Appeal  from  district  court.  Bod^  oonnty; 
Pjerkins,  Judge. 

Action  by  the  First  Rational  Bank  of  Ln- 
veme  i^inst  Jagger  &  Simpson,  to  recover 
money  paid.  Judgment  for  plaintiff,  and 
defendants  appeal. 

Daniel  Rohrer,  tor  appellants.  P.  B, 
BrotoTit  for  respondent. 

Tanderbuboh,  J.  The  material  ques- 
tions in  dispute  in  this  case  were  matters  of 
fact,  which  were  settled  in  plalntlfTs  favor 
by  the  verdict  of  the  jury.  In  the  year 
1886  the  defendants  were  dealing  in  flax- 
seed In  this  Bt^.  but  resided  in  Burlington, 
Iowa.  One  Patterson  was  their  a^nt  for 
purchasing  seed  at  Luveme,  in  this  8tate» 
where  the  plaintiff  bank  Is  located.  Chiefly 
for  convenience  in  transacting  the  business 
at  that  pLioe,  and  in  making  payments  for 
seed  purchased  by  Patterson  in  the  vicinity, 
of  producers  or  local  dealers,  the  defendante. 
in  August.  1886,  entered  into  an  agreement 
with  the  plaintiff,  under  which  it  was  stipu- 
lated that  plaintiff  was  to  pay  the  cheeks  of 
Patterson  for  flaxseed  purchased,  and  charge 
the  same  to  the  defendants,  for  which  funds 
were  to  be  dqiosited  by  them,  or  to  be  ob- 
tained by  drafts  drawn  on  them  by  the 
iMink.  This  agreement,  which  is  set  out  in 
the  record,  contemplated  that  thedeffflidants 
should  have  funds  on  deposit  with  the  plain- 
tiff to  meet  the  requirements  of  the  business 
and  to  pay  the  checks  of  PaUerson.  It  does 
not  follow,  however,  that  plaintiff  should 
lose  its  right  to  indemnity  for  advances 
made  in  payment  for  seed  purchased  by  de- 
fendants^ agent  In  the  course  of  his  business, 
merely  because  it  allowed  their  account  to 
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beonrdrawn.  as  the  evldeDce  tends  to  show 
was  done  several  timee  in  the  fall  of  1886; 
tbe  same  being  aubseqnentlT  made  good  by 
defendants,  who  honored  plaintiff'a  drafts 
for  the  required  amounta.  The  "chec^" 
drawn  by  Fatteraon  and  honored  by  nie 
bank  were  In  the  form  of  certificates  (called 
"Sax  checica")  such  as  were  oi-dinarily  used 
by  the  agent,  indicating  on  their  face  the 
amount  of  grain  purchased,  the  name  of  the 
seller,  and  the  price,  and  were  aigned  by  the 
agent.  The  payment  of  such  certificateflt 
which  were  well  adapted  to  protect  the  rights 
of  all  parties,  was  warranted  by  the  agree- 
ment, and  had  been  continiinlly  ratified  by 
the  defendants.  In  December,  1886*  the  de- 
fendants drew  out  the  balance  on  deposit 
witli  plaintiff;  but  the  Jury  have  found  for 
It  on  the  iasne  as  to  whether  the  business 
was  then  finally  closed,  or  only  temporarily 
suapeoded  for  the  time,  because  not  proflta- 
blv;  and  the  plaintiff  had  no  notice  (as  we 
must  assume)  that  the  business  was  not  to 
continne  nnder  Patteraon'a  management. 
Early  in  January,  1887,  tbe  defendants  had 
on  band  a  part  of  a  car-load  of  flaxseed, 
which  I^tterson  was  about  to  ship  to  them, 
and  he  thereupon  purchased  an  additional 
quantity,  sufficient  to  make  a  full  car-load, 
and  upon  bis  check  tbe  same  was  paid  for  by 
the  plaintiff;  and  defendants  admit  they  re- 
ceived the  same  in  due  course,  and  hare 
used  and  had  the  benefit  thereof,  and  liare 
never  paid  for  the  same.  No  complaint  is 
made  of  the  price  paid,  and  it  does  not  ap- 
pear to  have  been  a  matter  out  <^  which  the 
plaintiff  made  any  profit,  or  that  it  did  not 
act  in  good  fiiith.  And  upon  tbe  verdict  of 
tbe  jury  we  are  wananteil  in  aaaamlng  that 
plaintiff  was  fully  authorized  to  pay  the  seed- 
check  of  Patterson  for  the  amoaDfe  In  ques- 
Uon,  by  the  agreement  and  the  well-uiider- 
atood  courae  of  dealing  of  tbe  parties  under 
it.  Order  affirmed. 

W  AKEITKLD  O.  DAT. 
(Supreme  Court  of  Minneaota.  July  25, 18S9.) 
QuMTiNg  TiTLB— MoRTOiosft— Lost  Deeds— Tax- 

TITI.B8 — NOTIOI  or  RSDBHPTION. 

1.  Ill  an  aottoB  to  quiet  tbe  title  to  vacant  aod 
uooonpted  land,  Uia  plaintiff  most  allege  and 
prove  his  title  In  order  to  maintain  his  action. 

2.  His  general  allegations  of  title  maybe  met  by 
a  geDerardenial  in  the  answer  under  which  tbe  de- 
fendant may  controvert  and  overthrow  the  case 
made  by  the  plaintitL  And  under  such  denial  a 
deed  abeolate  in  form,  under  which  plainUft  claims 
title,  may  be  shown  to  have  been  In  fact  a  mort- 
gage nude  as  eeoarity  for  a  debt,  and  that  as  sooh 
ft  had  been  fnlly  paid. 

S.  Tbe  proof  of  a  lost  deed  should  show  that  It 
was  properW'  executed,  and  the  evidenoe  of  its  oon- 
tenta  ahould  be  dear  and  certain. 

4.  Ttie  statate.  which  requires  nodes  of  the  ex- 
p [ration  of  the  Ume  at  redemption  of  land  sold  for 
taxes  to  be  served  apon  the  person  In  whose  name 
the  land  is  assessed,  also  requires  that  In  certain 
naans  It  shall  be  served  npon  the  person  in  actual 
occupation  of  the  pramlies,  and  In  others  it  shall 
be  pablisbed.  It  was  the  purpose  of  the  statute 
to  adopt  a  mode  of  service  calculated  to  reach  those 
interested  in  effeotlag  a  redemption,  and  that  the 
aotioe  shootd  Issue  in  all  cases,  as  well  where  the 


Ux  oertiflaate  is  held  by  the  person  In  whose  name 
tbe  land  is  assessed  as  in  othra  cases. 
(Syllabua  by  the  Court.) 

Appeal  from  district  oourt,  Hennepin 
county;  Baxter,  Judge. 

Action  to  quiet  title,  by  Kea  Wakefield 
against  Mary  A.  E.  Day.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Shaw  Cray,  for  appellant,  if.  8.  LnoU, 
for  respondent. 

YANDEBsuRaH,  J.  Thlsactlon  is  brought 
under  tbe  statute  to  quiet  title  to  land;  and 
the  plidntifl  alleges  that  the  land  in  question 
is  vacant  and  unoccupied;  that  he  is  the 
owner  in  fee  thereof;  and  asks  to  have  de- 
fendant's adverse  claim  barred  by  tbe  judg- 
ment of  tbe  court.  Neither  party  seta  up  the 
particular  elements  of  his  title,  or  the  grounds 
of  bis  claim.  Upon  the  trial  it  appeared  that 
Westal  W.  Day  was  the  patentee  of  the  United 
States,  and  the  plaintiff,  to  establish  his  title, 
introduced  in  evidence  a  warranty  deed  from 
Westal  W.  Day  to  Enos  Day,  dated  February 
22. 1861,  eml»aclng  the  lands  in  the  patent 
and  in  question  here,  and  also  other  evidence 
ahowing  that  he  has  acquired  the  title  of  tbe 
heirs  of  Enos  Day,  under  whom  he  claims; 
but  he  admits  that  he  is  not  entitled  to  be 
considered  a  bonaftde  purchaser  for  value, 
and  claims  no  other  or  better  title  tlian  Enos 
Day  had  at  his  decease.  When  he  rested, 
plaintiff  had  established  h  prima  facie  caa9, 
and  appeared  by  theevldenoe  to  be  the  owner 
of  tbe  land.  It  was  necessary  for  him  to 
prove  tbe  title  or  interest  claimed  by  him  In 
order  to  maintain  his  action.  Herrick  v. 
Churchill,  U  Minn.  8I8, 29  N.  W.  Bep.  129. 
And  under  the  denial  of  plaintiff's  allegations 
of  title,  by  the  defendant,  in  her  anawer,  slm 
was  entitled  to  oontrovert  and  overthrow  the 
phUntiffs  case,  and  thus  defeat  his  action, 
whethw  she  was  aUe  to  eatabUsh  aArmative- 
ly  her  own  claim  to  the  land  or  not.  If  ttio 
plaintiff  had  alleged  speoifleally  that  he 
claimed  title  under  the  deed  of  Westal  to 
Enos  Day,  the  defendant  might  have  denied 
its  execution,  or  alleged  its  invalidity  for  any 
cause,  and,  though  absolute  in  form,  that  it 
was  in  foct  a  mortgage,  made  as  security  for 
a  debt,  and  that  as  aueb  it  had  been  fully 
paid  and  satisfied,  and  that  tike  land  did  not 
therefore  descend  to  hla  heirs.  Since  the 
plaintiff  admits  that  he  does  not  occupy  the 
position  of  a  6otia^de  pnrchaser  under  Enos 
Day,  sucli  a  defense,  if  sustained,  would  have 
been  snfflctent  to  defeat  his  action.  And  sOr 
under  his  present  complaint,  upon  proof  of 
title  by  him  through  such  deed  under  his 
general  allegation  ^  ownership,  the  defend- 
ant was  entitled,  under  her  denial  of  such  al- 
legation, to  show  tliat  he  tn  fact  acquireil  no 
title  or  conveyable  interest  in  the  liind.  but 
that  the  deed  to  Enos  Day  was  given  as  secu* 
Tiby  only.  She  was  not  obliged  to  anticipate 
tlie  nature  of  bis  evidence,  and  set  up  specific- 
ally in  her  pleading  defenses  to  a  deed  wliicb 
he  might  Introduce  under  his  general  allega- 
tion of  title.    Her  answer  was  as  good  as  his 
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coranlatnt,  and  it  was  no  valid  objection  to 
evidence  of  this  character,  ofTercKl  by  her, 
that  she  had  not  specially  alleged  ia  her  an- 
swer that  the  deed  was  a  mortgage. 

The  claim  or  defense  that  a  dmd  absolute 
in  form  was  Intended  as  mortgage  security 
only,  waa  originally  and  solely  of  equitable 
coj^tdzance,  but  in  those  courls  which  exer- 
cise both  law  and  equity  jurisdiction,  and 
in  which  l^al  and  equitable  defenses  may  be 
interposed  in  the  same  action,  this  distinction 
LB  not  observed.  Deapard  v.  Walbridge,  15 
N.  Y.  378.  And  In  practice  such  an  instru- 
ment may  be  shown  to  be  a  moitgage,  and 
will  be  treated  as  such,  with  all  its  incidents, 
as  well  at  law  as  in  equity;  and  the  rights  of 
the  parties  are  to  be  treated  precisely  as  if  the 
defeasance,  Instead  of  resting  in  parol,  had 
been  written  In  the  deed.  In  such  case,  as 
between  the  parties,  one  who  receives  a  deed 
absolute  in  form,  and  apparently  having  the 
legal  title*  is,  when  the  facts  showing  the 
real  obaracter  of  the  tauiaaction  appear,  to  be 
treated  as  having  only  a  lien  on  the  land; 
and  upon  the  paymentofUiedebt  bis  interest 
in  the  land  and  his  Hen  thereon  ceases.  A 
rMonTeyance  is  not,  in  snch  cases,  necessary 
to  reinvest  the  grantor  or  his  heirs  with  Uie 
title,  but  only  to  dear  op  the  record  title,  as 
In  the  nature  of  a  Batlifaotion  pieoe.  Kent 
▼.  Agard,  24  Wis.  381;  Shattut^  v.  Bascoro. 
105  T.  48, 12  N.  E.  Bep.  288.  And  If  the 
debt  is  actually  paid,  such  grantee  has  no  in- 
terest upon  which  to  base  an  a^ioa  of  this 
kind  any  more  than  an  action  of  ejectment. 

The  evidence  offered  by  tlie  defendant  to 
■how  that  the  deed  of  Westal  W.  Day  to  Enos 
waa  given  as  aeourlty  for  a  debt,  and  that 
such  debt  was  actually  paid,  waa  competent, 
and  the  ooort  erred  in  rejecting  it,  and  for 
such  error  there  must  be  a  new  trial.  It  was, 
of  course,  not  material  th^  George  £.  H. 
Day  originally  furnished  the  money  to  enter 
the  land,  or  subsequently  paid  tlie  debt  to 
Enos.  No  trust  could,  under  our  stiUute, 
result  In  his  favor,  but  in  either  case  the  le- 
gal title  would  vest  and  remain  In  Westal  W. 
Day.  To  establish  that  an  absolnte  deed  is 
a  mortgage  a  lilgh  degree  of  proof  is  requisite. 
It  must  be  clear  and  strong,  and  beyond  rea- 
sonable doubt.  ISloan  v.  Becker,  81  Minn. 
414.  18  N.  W.  Bep.  143,  and  84  Minn.  492,  26 
K.  W.  Bep.  730.  But  this  does  not  affect  the 
question  of  the  oompetenoy  (tf  the  evidence 
offered. 

2.  The  defendant  also  sought  to  prove  that 
the  title  to  this  land  had  passed  from  Enos 
Day  to  one  Fletcher  H.  Day  by  a  conveyance 
made  by  him  to  the  latter  In  1866.  Ko  such 
deed  was  produced  upon  the  trial,  and  the  ev- 
idence relied  upon  tu  prove  the  execution  and 
existence  of  tlie  deed  and  its  loss  was  very 
properly  held  by  the  trial  court  to  be  entirely 
insntticient  to  establish  such  conveyance.  The 
evidence  in  such  casm  must  be  clear  and  cer- 
tain, and,  licsiiles  proper  proof  of  lo33,  the 
deed  muse  be  shown  tu  have  been  duly  exe- 
cuted, and  its  contents  clenrly  established. 
Edwards  v.  Noyes,  65  N.  Y.  127. 


8.  The  only  other  question  which  we  need 
to  examine  is  whether  defendant  has  acquired 
a  valid  tax-title  to  the  land  in  controversy 
under  tax  judgment  sales  made  In  the  years 
1880  and  1882.  The  tax  judgments  and  sales 
a[^ear  to  be  lawful  and  regular,  and  the  tax 
certificates  are  held  by  the  defendant.  No 
notice  of  the  expiration  of  the  time  for  r^ 
demption,  however,  has  been  served  at  any 
time,  and  the  plaintiff,  on  the  24th  day  of 
June,  1867.  made  payment  to  the  treasurer  of 
Hennepin  county  of  the  full  amount  due  for 
the  redemption  of  the  property,  with  all  sub- 
sequent delinquent  taxes,  and  received  a  cer^ 
tificate  of  redemption  therefor.  The  lands 
have  been  continuously  since  1879  assessed 
in  the  name  of  the  defendant,  and  for  this 
reason,  as  she  claims,  the  service  would  have 
to  be  made  upon  herself,  and  that  would  be 
a  useless  ceremojiy,  which  could  not  have 
been  contemplated  by  the  legislature  in  en- 
acting the  statute,  and  might  therefore  bs 
dispensed  with.  The  determination  of  this 
question  will  require  a  careful  consideration 
of  the  provisions  of  the  statute  bearing  on 
the  subject.  Gen.  St.  1878,  c.  11,  g  121.  It 
will  be  observed  that  the  notice  in  the  re- 
quired form  is  prepared  by  the  auditor,  and 
served  by  the  sheriff  upon  the  person  In  whose 
name  the  land  is  asseased.  If  the  person 
named  "cannot  be  found  In  the  county,  and 
there  be  any  person  In  the  actual  possnsion 
of  the  land  in  such  notice  deseribed,  the  same 
shal^  in  like  manner  be  served  upon  falm.  If 
the  person  named  in  such  luitlM  cannot  be 
found  in  the  county,  and  there  be  no  person 
in  the  actual  possession  of  said  land,  of  both 
which  facts  tlie  return  of  the  sheriff  shall  be 
prima  faoia  evidence,  the  auditor  shall  cause 
such  notice  to  be  published,"  etc.  It  was 
held  in  Nelson  v.  Land  Co.,  85  Minn.  408. 
29  N.  W.  Bep.  121,  following  MerrUl  v.  Dear- 
ing,  32  Minn.  479, 21  N.  W.  Bep.  721,  that 
the  object  of  this  section  ma  to  make  tlie 
right  of  redemption  depend  upon  the  service 
of  this  notice,  and  to  extend  the  time  for  the 
exercise  of  snch  right  until  the  servioe  of  the 
niitice.  and  a  specitied  time  thereafter.  And 
in  Association  v.  McComher,  42  N.  W.  Bep. 
543.  (April  terra.  1889.)  it  was  held,  in  sub- 
stance, that  the  manifest  purpose  of  the  leg- 
islature ill  providing  that  the  time  of  redemp- 
tion should  not  expire  without  special  notice, 
was  to  adopt  a  mode  of  service  which  in  Its 
Judgment  should  be  best  oalculated  to  reach 
those  interested  In  affecting  a  redemption; 
and  "the  legislature,  deeming  that  service 
upon  the  person  in  whose  name  such  lands 
are  assessed"  was  best  calculated  In  general 
to  accomplish  the  purpose  intended,  has  pre- 
scribed that  mode  of  giving  notice.  It  fol- 
lows that  if  persons  other  ihan  the  one  in 
wiiose  name  the  land  is  assessed  are  int«est- 
ed  in  the  land,  they  are  interested  fn  having 
the  notice  given,  for  it  is  the  purpose  of  the 
statute  to  give  persons  so  entitled  60  days* 
time  to  redeem  after  the  service  of  the  re- 
quired notice.  Merrill  v.  Dearing.  32  Minn. 
mu  21  N.  W.  liep.  721.   The  language  of 
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thestatute  id  general.  "The  time  of  redemp- 
tion of  such  lands  shall  expire  sixty  days 
after  the  service  of  such  notice. "  That  is  to 
say,  any  person  who  is  interested  as  owner  or 
lienbulder  la  entitled  to  the  beneBt  of  such 
extension  whether  the  lands  are  assessed  in 
his  name  or  not.  The  auditor  cannot  be  pre* 
snmed  to  know  whether  the  person  in  whose 
name  the  land  is  assessed  is  alone  interested 
in  the  ledemption  or  not.  He  cannot  i;now 
officially  whether  such  person  is  or  is  not  a 
resident  of  the  county,  or  whether  the  land 
is  not  occupied,  and  it  may  be  by  the  real 
owner.  The  sheriff's  return  is  made  the  ev- 
idvnce  upon  which  he  is  entitled  to  act.  So 
that  it  may  be  In  any  particular  case  that  the 
notice  issued  as  directed  by  the  statute  may 
be  served  upon  an  occupant  who  is  the  owner, 
or  the  published  notice  may  be  effectual  to 
reach  parties  interested  in  having  such  no- 
tice served  in  the  statutory  form.  The  rule 
should  be  uniform,  and  the  only  safe  guide 
for  the  auditor  in  determining  whether  to  al- 
low a  redemption  Is  the  proper  return  of  rec- 
ord of  the  issuance  and  service  of  the  notice 
in  all  cases.  We  do  not  think,  therefore,  that 
ttnre  Is  ai^  lupUed  axc^>tion  to  the  applica- 
tion of  the  statutoiy  requirements  in  a  case 
like  this.   Order  leversed. 


KOPP  «.  KOBTHSBN  PaO.  B.  CO. 
(Supreme  Court  of  Minnesota.   J11I7  19,  1S89.) 

IiATIUI.  SCFPOBT— DaMAOBS— EVISBXCB— MaBTBB 
AMD  BbBTAHT. 

1.  RvIdeaceheldBuffieleDttoshowthatthedaiD- 
aga  to  plaintiff's  lot.  which  1»  the  subject  of  the 
autfOD,  was  caused  by  the  defenda&t's  ezcavalioa 
upOD  an  adjoining  lot.  It  is  Immaterial  that  the 
axeavatioD  whlob  was  made  for  defendant  under 

dlrectlw  of  its  englneexs  was  done  by  con- 
tract at  to  much  a  yard. 

2.  Evidence  of  the  cost  of  retalnlDg-walls  was 

Goper  to  show  whether  or  not  the  damage  could 
TO  been  repaired,  and  the  ^laintifE's  lot  pre- 
served, at  any  reasonable  cost. 

8.  It  appearing  that  the  market  valne  of  the  lot 
had  not  cuanged,  evidence  of  the  value  thereof  sab- 
sequent  to  the  damage  held  not  prejudiciaL 

4.  Record  held  not  to  warrant  the  oondnsion 
that  the  jury  were  influenced  by  passion  or  preju- 
dice in  assesring  plalDtUTs  datnages. 
{^ytUtbug  hy  the  Court) 

Appeal  from  district  eourt,  Bamaey  coun- 
ty; Kkllt,  Judge. 

Action  by  Frederick  Ei^p.  plaintilT,  tore- 
cover  damages  from  the  defendant.  Northern 
Paciflo  Bailroad  Company,  for  removing  the 
lateral  support  of  plaintiff's  land.  From  tlie 
evidence  it  appeared  that  one  Oravee.  in  1880. 
under  a  contract  with  defendant,  entered  up- 
on lauds  adjoining  plaintiff's,  and  made  large 
excavations  for  the  purpose  of  obtaining dirt^ 
which  was  used  by  defendant ;  that  the  tracks, 
machinery,  tools,  locomotives,  engineers,  and 
trainmen  for  the  work  were  furnished  by  de- 
fendant; that  during  the  year  188S,  and  sub- 
sequently, in  consequence  of  this  excavalion, 
large  portions  of  plaintiff's  land  santc  and 
fell  away.  Upon  the  question  of  damages 
evidence  was  oftered  tending  to  show  that 
the  coet  of  a  proper  retainlng-wall  would 


greaUy  exceed  the  value  of  plaintiff's  land. 
The  testimony  of  the  only  expert  witness  on 
values  showed  the  difference  between  the 
value  of  the  hind  as  it  stands  and  its  value 
were  there  no  excavation  to  be  $2,500.  Plain- 
tiff had  a  verdict  fur  •3,500.  Defendant 
moved  for  a  new  trial,  which  the  court  re- 
fused on  condition  the  plaintiff  should  con- 
sent to  a  reduction  of  the  verdict  to  f;2,000. 
The  plaintiff  having  consented  to  such  reduc- 
tion, defendant  appeals  from  the  order. 

John  C.  Bullitt,  Jr.,  toe  appellant.  8,  P, 
Crwthy,  for  respondent. 

yA2n>ERBUROH.J.  Thls  actlon  ts  broughtto 
recover  damages  for  injuries  alleged  to  have 
been  caused  by  an  excavation  of  great  depth 
made  by  the  dt^fendant  upon  land  adjacent  to 
the  lot  of  the  plaintiff,  whereby  the  natural  sup- 
port was  taken  away,  resulting  in  landslides, 
which  carried  away  quantities  of  the  earth 
and  soil  of  his  lot  into  the  excavation.  Ques- 
tions of  fact  are  raised  in  respect  to  the  cause 
of  the  injury,  whether  it  was  oocasioned  by 
the  defendant  or  by  .others,  or  by  independ- 
ent natural  causes;  also  in  respect  to  the  «c- 
tent  and  measure  of  damagea,  and  the  com- 
petency of  certai  n  evldenoem  relation  thereto. 

1.  As  to  the  cause  of  the  Injniy.  this  ques- 
tion WHS  properly  and  fairly  subniittedtothe 
jury  upon  evidence  tending  to  show  that  it 
WHS  the  reault  of  tfaeexoaTatlon  made  by  the 
defendant  upon  the  adjoining  lot,  as  alleged. 
The  written  oontrw^  with  one  Graves,  of- 
fered i  n  eridence  by  the  defendant,  was  prop- 
erly rejected,  it  did  not  tend  to  prove  that 
the  company  was  not  responsible  for  M» 
work.  By  its  terms  the  exoavation  therein 
provided  for  was  to  be  done  for  the  defend- 
ant, and  It  was  to  furnish  the  track,  ears, 
engine,  switches,  and  steun-ahovel,  to  handle 
the  dirt  which  was  to  be  removed,  to  fill  in 
its  own  gronnds,  and  also  the  necessary 
trainmen  to  manage  the  oars  and  engine.  It 
seems  to  have  been  a  contract  for  audi  wwk 
generally,  and  no  particular  reference  .was 
made  therein  to  thU  excavation,  and  the  ma- 
terial was  to  be  excavated  and  deposited  on 
the  company's  grounds  In  accordance  with 
the  directions  ol  the  engineer  in  charge  of 
the  work. 

2.  The  lot  was  200  feet  long  by  SO  feet  1m. 
width,  and  had  a  frontage  on  two  stre^.  A 
large  part  of  It  fell  away,  and  the  value  of  the 
fronti^e  on  one  street  is  lost,  and  a  retain- 
ing-w^  would  be  necessary  In  order  to  re- 
8 tore  and  secure  it;  and  the  evidence  shows 
that  the  cost  of  proper  retaining- walls  would 
be  much  more  than  the  value  of  the  entire 
lot  Evidence  of  the  cost  of  a  retaining- 
wall  was  proper  to  show  whether  or  not  the 
damage  could  have  been  repaired,  and  the  lot 
preserved,  at  any  reasonable  cost.  It  there- 
tore  became  necessary  and  proper  to  intro- 
duce the  evidence  of  witnesses  having  knowl- 
edge of  the  value  of  the  lot  In  the  situation 
it  was  in  before  it  was  affected  by  the  exca- 
vatiou,  and  in  the  condicion  it  was  left  in 
after  the  damage  had  been  done,  in  order  to 
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show  the  diminution  In  Ua  Tnhie  caused  by 
the  Hlleged  wronffful  nets  of  tlie  defendant. 
The  evidence  of  the  market  value  of  the  lot 
was  not  strictly,  as  it  should  have  been,  con- 
fined to  the  proper  dates;  but  we  are  of  the 
opinion  that  there  was  no  prejudice  from  this 
cause,  for  the  reason  that  it  is  suffloiently  ob* 
vious  from  the  testimony  Uiat  the  prices  and 
values  hadremained  substantially  unchanged. 

do  not  think,  therefore,  that  a  new  telal 
should  be  granted  on  this  ground. 

8.  The  damages  allowed  by  the  jury  were 
in  excess  of  what  was  warranted  by  the  es- 
timate of  the  relative  values,  as  made  by  the 
only  expert  witness  who  testified  directly  on 
that  subject.  But  the  Jury  were  not  confined 
to  the  consideration  of  his  evidence  alone, 
and,  as  we  may  presume^  formed  their  judg- 
ment in  part  from  the  extent  oC  the  injury 
to  tlie  lot  as  shown  by  the  evidence  and  Uie 
condition  the  tot  was  left  In  as  compared 
witli  the  value  of  the  entire  lot  considered 
as  intact.  Whether  they  were  warranted  in 
awarding  damages  in  excess  of  the  estimate 
of  the  witness  we  need  not  consider.  It  was 
Uie  judgment  of  the  trial  conit  that  the  ver- 
dict-was  larger  than  it  ought  to  have  been, 
and  tiint  a  new  trial  should  be  granted,  un- 
less the  plaintiff  would  consent  to  a  reduc- 
tion in  a  sum  fixed  by  the  court,  which  was 
agreed  to  by  the  plaintiff.  And  with  that 
result  as  so  adjudged  the  trial  court  is  satis- 
fied. We  see  nothing,  however,  to  warrant 
the  conclQslon  that  the  jury  wew  influenoed 
by  improper  motives  in  fixing  the  amount  of 
the  verdict  as  found  by  them.-  Order  af- 
firmed. 


Kimball  v.  Jones. 

(Supreme  Court  of  Minnesota.    July  19,  1889.) 

A  light  two-seated  vehicle,  owned  and  used  by  the 
debtor,  held  exempt  under  the  statute.  Followinff 
Allea  V.  Coates,  S9  Minn.  46,  U  N.  W.  Rep.  189. 

(SuUabus  by  tfw  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Toitno,  Judge. 

Judgment  having  been  rendered  In  favor 
of  plaintiff,  Kimball',  against  the  defendant, 
Jones,  and  an  execution  thereon  having  been 
returued  unsatisfied,  the  defendant  was  ex- 
wnined  before  a  referee  in  supplementary 
proceedings.  The  report  of  the  referee  and 
the  stipulations  of  the  parties  showed  defend- 
ant to  be  the  owner  of  a  two-seated  uphol- 
stered vehicle,  known  as  a  "Surrey,"  nsed 
by  defendant  as  a  family  oirrlage.  Defend- 
ant thereafter  having  refused  to  turn  over 
this  carriage  in  satisfaction  of  an  alUis  ex- 
ecution issued  on  the  judgment,  plaintiff 
moved  the  court  to  direct  sucli  transfer. 
From  an  order  denying  the  motion  on  the 
ground  that  the  carriage  was  exempt  proper- 
ty plaintiff  appeals. 

K.  E.  Forrest,  for  appellant.  Harlan  P. 
Roberts,  for  respondent. 

Vanuekbukqh,  J.  In  Allen  v.  Coates, 
29  Minn.  46,  II  N.  W.  Kep.  UZ,  this  court 


held  a  light  open  buggy  exempt  from  execu- 
tion tinder  our  statut^  and  tlie  rule  is  stated 
generally,  without  any  restriction  or  limita- 
tion in  respect  to  the  character  or  style  of 
the  vehicle,  or  the  particular  uses  to  which 
it  might  be  applied  by  the  debtor.  That  case 
governs  this.  In  this  case  the  "wagon" 
claimed  to  be  exempt  is  a  light  two-seated 
carriage,  used  by  the  debtor  "in  riding  to 
and  from  bis  work."  He  may,  however,  at 
any  time,  find  it  for  his  interest  to  pat  it  to 
other  practical  and  useful  purposes.  It  Is 
manifest  that,  under  the  general  language  of 
the  statute,  any  attempt  to  make  the  limitft- 
tlons  insisted  upon  in  this  case  in  its  con- 
struction would  lead  to  much  uncertainty  and 
confusion  in  practice,  each  case  depending 
upon  its  own  peculiar  facts,  and  leaving  the 
rule  doubtful  and  unsatisfactory.  Order  af- 
firmed. 


jBrriEBaoN  et  tU,  o.  Ghdbch  of  St.  Uat- 
THsw  et  al* 
(5upF«n«  Court  of  SRnnaota.  Aag.  9, 1888.) 

UacBARIOB'  LlKWB— ApPLIOATIOH  OV  PATUlfT. 

1.  Where  a  oontraotor  for  the  erection  of  a  build- 
ing, iQcIndins  m&terialB  therefor,  pays  over  money 
received  on  hia  uootract  to  parties  who  have  for- 
nisbed  him  materials,  upon  that  and  other  oon- 
traots,  with  directions  to  apply  the  same  on  his  ac- 
count, generally  they  are  at  liberty  bo  to  apply  it, 
and,  in  the  abaenoe  of  more  partiomarlnstruotiOQs 
at  the  time,  the  law  wlU  apply  It  to  the  oldest  Items 
of  his  aooonnt. 

8.  Ttiey  cannot  sabsequently  be  compelled  to 
change  tbe  application  oi  such  paymentto  the  par- 
ticular account  for  materials  furnished  for  the 
building  referred  to,  on  the  ground  that  they 
knew  that  the  money  was  received  by  the  con- 
tractor from  the  ovrner  thereof.  To  bind  them  to 
make  such  special  application,  the  parties  interest- 
ed must  see  that  such  appUoation  is  made  or  di- 
rected at  tbe  time,  or,  if  the  money  is  paid  to  the 
contractor  under  an  agreement  that  it  snould  be  so 
applied,  such  understanding  or  agreement  sbould 
be  seasonably  communicated  to  the  material-men. 

(Si/IIobus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Brill.  Judge. 

Action  by  Jefferson  &  Kasson  against 
Church  of  8t.  Matthew  and  others  to  enforce 
a  mechanic's  lien  for  materials  furnished. 
Judgment  for  plaintiffs,  and  defendants  ap* 
peal. 

C.  D.  <&  Tho».  D.  O'Brien,  for  appellants. 
Cole,  Bramhall  t&  Morris,  for  respondents. 

Vanderbuboh,  J.  The  record  shows  that 
Wegmann  &  Kiemann  contracted  with  de- 
fendant in  October,  1886,  to  do  the  carpenter 
work  and  turolsh  materials  for  a  church 
building,  at  an  agreed  price.  It  also 
pears  that  the  plaintiffs  furnished  lumber  to 
the  contractors,  Wegmann  &  Kleraann,  used 
in  the  building,  in  the  fulSliment  of  their 
contract,  to  tbe  amount  of  $2,437,  at  the 
dates  claimed  in  the  complaint  in  this  action ; 
and  the  court  Qnds  that  payments  have  been 
made  to  the  plaintiffs  on  account  thereof  to 
the  amount  of  #1,601.  and  no  more.  The 
court  ordered  judgment,  declaring  the  bal- 
ance to  be  a  lien  upon  the  real  estate  In  ques- 
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tion.  Including  the  church  building.  The 
defendants*  appeal  raises  tlie  qnestiun  wheth- 
er a  payment  of  9600,  made  by  the  officers  of 
the  church  to  the  contra<'t<>rs,  and  by  them 
in  turn  paid  to  the  plaintiff,  should  not  be 
credited  on  account  of  the  lumber  used  by 
the  contractors  upon  this  building.  This 
claim  was  disallowed  by  the  court,  and  in 
support  of  its  decision  the  evidence  tends  to 
show  that  on  the  27th  day  of  October,  1886, 
plaintiffs  had  furnlahed  the  contractors  lum- 
ber to  the  amount  of  9400.  which  had  been 
used  by  them  in  the  building;  that  there  was 
then  and  there  due  to  tbem  severalty,  upon 
their  contract  for  work  done  and  materials 
furnished,  the  sum  of  S657,  and  that  ^00 
was  then  paid  to  them  by  the  oflBcers  of  the 
church  on  snch  account.  The  evidence  also 
tends  to  prove  that  the  check  given  therefor 
which  was  payable  to  the  order  of  the  con- 
tractors was  on  the  same  day  turned  over  to 
the  plaintifTa  by  them,  with  instructions  to 
ai'ply  it  on  their  account, — they  being  at  that 
time  indebted  to  plaintiffs  for  other  bills 
of  lumber  furnished  on  account  of  other  con- 
tracts; that  tlie  plaintiffs  knew  at  the  time 
that  the  money  was  received  from  thechurch 
on  account  of  their  contract,  but  were  not  re- 
quested or  directed,  by  or  on  behalf  of  the 
church,  to  apply  it,  or  any  part  of  it,  on  ac- 
count of  the  lumber  furnished,  or  to  be  fur- 
nished, for  this  building.  The  matters'  left 
in  dispute  upon  the  evidence  must  be  as- 
sumed to  be  settled  in  plaintiffs'  favor  by  the 
geoenil  finding.  The  previous  credits  to  the 
contractors  had  been  on  general  account  in 
the  same  way.  As  to  thi^  contract  the  siib- 
Bequent  payments  were  made  directly  by  the 
officers  of  the  church,  and  were  credited  and 
allowed  accordingly.  At  the  time  of  the  pay- 
ment in  question  here,  no  doubts  had  been 
suggested  In  respect  to  the  solvency  of  the 
contractors. 

Upon  the  facts,  as  presented  by  the  record, 
we  are  unable  to  say  that  the  plaintiffs  were 
not  entitled  to  apply  the  8600.  paid  to  them 
by  the  contractors  as  directed  by  tlie  latter,  on 
tbpir  account  generally  It  must.  In  support 
of  the  findings,  be  deemed  to  have  been  so 
paid  and  applied.  The  debt  was  paid  to  the 
contractors  on  their  contract  with  the  church, 
while  tliey  owed  the  plaintiffs  but  8400. 
When  this  money  was  so  received  by  them, 
it  was  their  money,  and  they  were  at  liberty 
to  nse  it  as  their  own,  and  apply  it  in  pay- 
ment of  such  debts  as  they  chose;  and  so. 
also,  in  the  absence  of  any  express  stipula- 
tion or  arrangement  between  the  parties  in- 
terested, in  respect  to  Its  application,  com- 
municated to  the  plaintiflb  at  the  time,  the 
latter  were  at  liberty  to  apply  it  as  they  did. 
BeinJ  paid  on  acooiint  generally,  it  would  be 
l^Uy  applied  upon  the  oldest  items  of  ac- 
count, and  it  does  not  appear  that  any  of  it 
would  be  applicable  to  the  particular  account 
for  lumber  furnished  for  this  church  build- 
ing. Sheppard  t.  Steele,  43  IT.  T.  69.  60. 
To  protect  themselves,  the  officers  of  the  de* 
foidant  should  have  taken  the  same  precau- 


tious In  the  case  of  the  first  payment  which 
they  did  in  respect  to  the  later  payments. 
The  case  cit«d  is  in  authority  directly  in 
point  upon  the  legal  question  here  presented. 
Order  i^rmed. 


St.  Patji.  a  S.  C.  B.  Co.  e.  RoBrasow,  Coun- 
ty Auditor,  et  al, 
(Supreme  Court  of  Sfinnesota.  Aug.  9, 1888.) 

Equity  Jurisdictioit — Waivhe. 
Where,  in  a  siiit  In  equity,  the  defendant  goes  to 
trial  on  the  merits,  it  Is  too  late  afterwards  to  raise 
the  objection  that  the  plaintiff  baa  an  adequate 
remedy  at  law. 
{Syllabua  bu  Ovg  OottrC.) 

Appeal  from  district  courtt  Cottonwood 

county;  Fbrkins,  Judge. 

Action  by  the  Bt.  Paul  &  Sionx  City  Bail- 
road  Company  to  restrain  George  F.  Bobln- 
son,  county  auditor,  and  H.  A.  Cone,  county 
treasurer,  of  Cottonwood  county,  from  pr(^ 
ceeding  to  enforce  the  collection  of  a  tax 
levied  on  lands  of  the  company. 

Daniel  Hohrer  and  Cole,  Bramftall  Jtfor- 
rU,  for  appellant.  J.  Q.  Bedding,  T.  /. 
Knots,  and  Mosn  B.  Clapp,  Atty.  Oeu.,  for 
respondt-nts. 

Vandebbttrgh,  J.  The  question  present- 
ed on  this  appeal  is  whether  the  plaintiff  is 
entitled  to  an  Injunction  restraining  the  de- 
fendants, county  offlcerH,  from  proceeding  to 
enforce  the  levy  and  collection  uf  taxes  upon 
the  l»nd8  described  in  the  complaint,  and  in- 
cluded in  the  trust  deed  to  Drake  &  Wilder, 
annexed  thereto.  It  la  alleged  in  the  com- 
plaint that  the  defendant,  county  auditor, 
caused  all  the  lands  in  question  to  be  placed 
upon  the  assessment  roll  for  the  year  1887 
previous,  and  threatens  to  cause  the  same  to 
be  extended  upon  the  tax  duplicate  for  that 
year,  and  to  cauae  the  various  taxes  for  state 
and  municipal  purposes  fur  that  and  prior 
years  to  be  levied  upon  and  extended  against 
the  same ;  and  that  defendants,  as  snch  offi- 
cers, threaten  to  proceed  to  enforce  the  collec- 
tion of  such  taxes  by  advatiaing  and  selling 
the  lands  referred  to  in  separate  parcels,  in 
the  due  course  of  proceedings  under  the  laws 
of  tlie  state  for  the  collection  of  taxes.  The 
equitable  jurisdiction  of  the  court  is  Invoked 
to  preventer  remove  thedoud  upon  the  title 
of  the  land  by  virtue  of  such  threatened  pro- 
ceedings and  sale,  and  to  forestall  a  multi- 
tude of  suits  which  it  Is  alleged  are  lik^  to 
grow  out  of  the  sale  of  a  great  number  of 
pieces  of  land  to  different  purchasers.  The 
fact  that  the  proceedings  set  forth  In  the 
complaint  have  been  taken  and  aretlireat- 
ened  stands  admitted  on  the  record.  The  de- 
fendants answered,  contesting  the  alleged 
grounds  of  exemption  from  taxation,  and 
went  to  trial  on  the  merits,  and  upon  the  al- 
:  legation  and  proofs  In  the  case  the  court  duly 
made  Its  findings  of  fact  and  law,  and  deter- 
mined thereupon  that  the  lands  embraced  in 
the  trust-deed  had  not  been  sold  and  conveyed 
BO  as  to  render  the  same  taxable,  and  ttiat  the 
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same  are  acoordli^ly  exempt  from  the  taxes 
sought  to  be  imp(»ed  thei'aon.  The  defend- 
ants* answer  also  asks  the  judgment  of  the 
court  affirming  the  right  to  recover  the  taxes 
against  the  plaintiff.  But  the  court  also 
held  that  the  plaintifC  was  not  entitled  to  the 
relief  asked  for,  because  it  had  an  adequate 
remedj'  at  law,  which  it  might  avail  itself  of 
bj  answer  in  the  tax  proceedings.  The  rec- 
ord shows  tliat  a  temporary  injunction  was 
issued  when  the  action  was  commenced. 
Tbf  plaintiff  appeals  from  the  judgment  de- 
nying It  any  relief,  on  the  ground  that,  hav- 
ing determined  the  merits  of  the  controversy, 
the  court  stiould  have  proceeded  and  ordered 
judgment  tn  plaintiff's  fiivor,  annulling  the 
assessment,  and  resti-^ning  the  defendants 
from  proceeding  to  enforoa  the  taxes. 

We  think  the  plaintiff  was  entitled  to  such 
relief  upon  the  findings  and  record  in  tlie 
case.  Tlie  defendants  having  contested  the 
case  on  its  merits,  they  cannot  now  raise  the 
objection  that  the  plaintiff  should  be  remitted 
to  Ills  remedy  at  law.  It  Is  an  action  of 
equitable  cognizance,  and  it  is  competent  for 
the  court  to  grant  the  relief  sought;  and  in 
such  cases,  where  tlie  court  is  willing  to  hear 
the  case,  and  the  defendant  consents  to  atrial 
on  the  merits,  it  is  too  late  to  raise  the  ob- 
jection. This  was  the  rule  In  chancery,  and 
it  applies,  a  fortiori^  where  the  same  court 
combines  both  law  and  equity  jurisdiction. 
Stout  v.  Cook,  41  III.  44ti;  Orsndln  v.  Le  Roy, 
2  Faige,  *509-,  Underhlll  v  Van  Cortlandt,  2 
Johns.  Gil.  *370;  1  Danlell,  Ch.  Fr.  (6th  Ed.) 
*551,  note,  and  cases.  In  Dearth  v.  Bank, 
100  Mass.  543,  the  objection  was  held  waived 
by  the  submission  trf  a  case  upon  an  agreed 
statement  of  facts.  The  case  having  been 
fully  litigated,  and  plaintiff's  claim  estab- 
lished, it  ought  not  to  be  required  to  litigate 
the  same  question  over  again,  but  the  court 
sliould  retain  its  jurisdictiop  of  the  case,  and 
proceed  to  render  judgment  for  the  appropri- 
ate relief,  which  should  not  be  denied  or  de- 
layed upon  technical  grounds.  Judgment 
reversed,  and  case  remanded  for  further  pro- 
ceedings. 


BowB  «.  St.  PAtTL,  M.  ft  M.  Bt.  Co. 
(Sui»-em0  Court  of  Minnesota.  Aug.  9, 1889.) 
SvRTAOS  Wina. 

1.  In  respect  to  the  disposition  of  snrface  water, 
the  oommon-law  rule  preTsUs  in  this  state,  and, 
subject  to  the  reasoaable  restriction  that  he  must 
so  use  his  laod  as  not  to  injure  his  neighbor,  a 
land-owaor,  in  the  use  and  improvement  of  his 
land,  may  obstruct  or  hinder  the  natural  flow  of 
surface  water,  and  Is  not  bound  to  provide  drains 
or  water-ways  to  prevent  the  acoumulation  there- 
of upon  adjacent  lands. 

3.  But  exceptional  circumstances  may  require  a 
modifloatioD  ol  this  rule,  as  in  the  case  of  ravines 
in  which  surface  water  is  gathered  into  streams 
in  welindeflned  channels. 

iauUtOiua  by  the  Court,) 

Appeal  from  district  court,  Clay  county; 
Hills,  Judge. 


O.  Mfoswss,  for  appellant.  Jf.  D.  Qrowr 
and  W,  B.  Dodgel  for  respondent. 

Yandebbubgh.  J.  The  defendant's  rail- 
road traverses,  in  a  north  and  south  direc- 
tion, township  142,  range  46,  which  is  al- 
leged to  be  an  unusually  tlat  and  level  prairie, 
having  a  gradual  and  uniform  slope  of  two  to 
four  feet  to  the  mile,  westerly  to  the  Bed  riv- 
er. Plaintiff's  farm  is  situate  in  the  same 
township,  about  one  mile  east  of  the  defend- 
ant's right  of  way,  which  lies  consequently 
two  to  four  feet  lower  than  plaintiff's  land. 
The  action  Is  for  damages  suffered  by  plain- 
tiff by  reason  of  the  obstruction  interposed 
by  the  defendant's  road-lied  to  the  free  passage 
of  surface  water  from  the  adjacent  lands,  so 
as  to  prevent  the  drainage  tliei'eot  through 
or  over  defendant's  right  of  way  towards  the 
river.  Plaintiff  owns  three^uarters  of  sec- 
tion 10,  lathetownship  namedi  and  thaoom- 
plaint  alleges  that  during  the  year  1882  "said 
railrowl  was  so  Improperly,  carelessly,  neg- 
llgwktly,  and  unskillfuily  constructed,  man- 
agsd,  and  maintained,  over  and  across  said 
township  142,  of  range  46,  that  Uie  road-bed 
of  said  railroad  unnecessarily  dammed  up 
and  impeded  and  entirely  stopped  the  How  of 
the  usual  surface  water  wliiob'  naturally 
gathers  and  flows  through  a  large  and  well- 
defined  coolie  m  natural  depressitm  -in  the 
prairie  there,  which  said  coulie  gathers  and 
accumulates  enormous  quantities  of  said  wa- 
ter, and  extends  from  the  east  towards  the 
west  in  an  irregular  direction,  at  or  near  the 
center  of  said  section  ten,  towards  and  across 
said  railroad  of  the  defendant,  and  stopped 
and  impeded  the  usual  surface  water  which 
naturally  and  otherwise  would  have  passed 
from  the  east  to  the  west,  with  the  natural 
slope  of  the  country  across  the  entire  of  said 
section  ten  and  other  lands  thereto  adjacent, 
by  reason  of  wholly  Inadequate  and  insuffi- 
cient water-ways  and  culverts  through  the 
ruad-bed  of  said  railroad,  to  allow  the  usual 
amount  of  such  surface  water  to  pass  under 
and  through  said  road-bed ;  and  thereby,  in 
the  spring  season  of  the  year  aforesaid,  tho 
said  surface  water  was  made  to  accumulate 
and  stand  for  and  during  the  period  of  about 
three  weeks  in  such  enormous  quantities  tliat 
several  miles  of  country  on  the  east  side  of 
said  railroad,  in  said  township  142,  was  over- 
flowed and  covered  with  water;  and  that 
thereby  the  said  land  of  the  plaintiff  for  and 
during  the  period  of  three  weeks,  in  the 
spring  of  the  year  1882,  became  and  was 
overflowed  and  coveted  with  water,  and  then 
and  there  and  thereby  the  crop  so  growing 
on  said  premises,  con^iatingof  about 85  acres 
of  grain,  of  the  value  of  #1,800,  became  and 
was  gi-eatly  damaged,  and  was  wholly  de- 
stroyed. " 

From  this  it  appears  that  the  road-bed 
stopped  and  impeded  the  usual  surface  wa- 
ter which  naturally  and  otiierwise  would 
have  passed  from  east  to  west  with  the  nat- 
ural slope  of  the  couniry,  and  dammed  up 
the  "weU-dehned  coulie  or  natural  depres- 


Digitized  by 


Minn.) 


ROWE  o.  ST.  PAUL,  M.  &  M.  RY.  CO. 


77 


sion  in  the  prairie,"  extending  from  near 
plaintiff's  land,  east  and  west,  across  the  de- 
fendant's road,  througti  which  larf^e  quanti- 
ties of  water  are  gathered  and  accumulated. 
It  will  be  observed  that  the  negligence  and 
unskillfulness  in  the  constrnction  and  main- 
tenance of  the  road  complained  of  are  par- 
ticuiarly  stated  to  be  the  want  of  adequate 
and  sufficient  water-ways  and  culverts 
through  the  road-bed  of  defendant  to  allow 
the  usual  amount  of  surface  water  to  pass 
under  and  through  the  same.  The  only 
question  In  the  case,  then,  is  whether,  upon 
ttiese  f^tcts  and  the  rules  of  law  applicable 
thereto,  the  defendant,  as  owner  of  the  low- 
er estate,  was  bound  to  provide  sofflcient 
dndnage  through  its  right  of  way  to  prevent 
tlie  upper  or  dominant  estate  from  being 
overflowed  by  surface  water;  it  being  ad- 
mitted that  adequate  water-ways  or  culverts 
have  not  been  provided  for  such  purpose. 
In  respect  to  responsibility  for  the  disposi- 
tion of  surface  water,  the  common-law  rule 
prevails  in  this  state,  and  subject  to  the  rea* 
sanable  restriction,  applicable  Iiere  as  in  oth- 
er cases,  that  he  must  so  use  his  own  land  as 
not  to  injure  his  neighlwr,  the  owner  of  the 
lower  or  inferior  estate  may,  in  the  use  and 
improvement  of  bis  land,  obstrnct  or  hinder 
the  natural  flow  of  surface  water,  and  turn 
the  same  back  upon  the  lands  of  others,  with- 
out liability  for  Injuries  arising  from  such 
obstruction.  O'Brien  v.  aty  of  St.  Paul.  25 
Minn.  336.  He  is  not  permitted  to  collect 
It  in  a  stream  or  body,  and  turn  it  upon  the 
lands  of  others,  to  tbeir  injury.  Hogenson 
V.  Railroad  Co.,  31  Minn.  226,*17  N.  W. 
Rep.  874;  Blakely  Tp.  v.  Devine,  36  Minn. 
53,  29  N.  W.  Rep.  342.  But  he  is  not 
bound  to  provide  drains  or  water-ways  to 
prevent  the  accumulation  of  surface  water 
npon  adjacent  lands,  the  natural  flow  of 
which  is  interrupted  by  changes  in  the  sur- 
face of  his  own  lands  caused  by  improve- 
ments thereon.  Pye  v.  City  of  Mankato,  36 
Minn.  873,  31  TS*  W.  Rep.  863;  Alden  r.  City 
of  Minneapolis,  24  Minn.  262. 

In  Hoyt  V.  City  of  Hudson.  27  Wis.  656. 
which  is  cited  by  the  appellant  on  another 
point  to  which  we  will  refer  later  in  the  opin- 
ion, the  general  rule  is  stated  to  be  that  the 
owner  has  the  right  to  obstruct  and  binder 
the  flow  of  mere  surface  water  upon  his  land 
from  the  land  of  another;  that  he  may  even 
turn  the  same  back  onto  the  land  of  his  neigh- 
bor without  incuning  liability  for  iujuriei 
caused  by  such  obstractlon;  and  this  we  find 
to  be  the  rule  as  generally  applied  to  railway 
eqabankmenlsand  structures  In  those  statetf 
where  the  doctrine  of  the  common  law  pre- 
vails. O'Connor  t.  Railroad  Co.,  62  Wis. 
580.  9  K.  W.  Sep.  287;  Hanliq  v.  RaUroad 
Co..  61  Wis.  21 N.  W.  Rep.  628;  Rail- 
road Co.  V.  Riley.  S3  Kan.  874.  6  Fac.  Rep. 
681;  AbboU  T.  RailAMd  Co.,  83  Mo.  285, 
overruling  Shane  v.  Railroad  Co..  71  Mo.  237. 

The  rule  Is  not  modified  by  the  existence 
of  depreasiona  or  hollows  in  the  land  in  or 
over  which  mere  surface  drainage  occurs  in 
times  of  freshet;  but  a  modification  has  been 


suggested  in  cases  where,  from  the  natural 
formation  of  the  ground,  large  quantities  of 
water,  from  heavy  rains  or  melting  snows, 
are  forced  into  a  oliannel,  and  flow  in  a 
stream  through  a  narrow  valley  or  ravine. 
In  such  cases  it  may  frequently  be  found  to 
be  as  reasonaiile  and  proper  to  bridge  a  ra- 
vine or  provide  a  way  of  escape  for  the  wa- 
ters through  an  embankment,  by  a  suitable 
culvert,  as  in  the  case  of  natural  streams; 
and,  if  the  channel  is  w^l  deflned  and  worn 
by  the  accustomed  flowage  of  waters  therein, 
it  assumes  the  characteristics  of  a  waters 
course,  and  circumstances  may  require  that 
similar  provision  l>e  made  for  it.  McClure 
v.  City  of  Red  Wing.  28  Minn.  193,  9  N.  W. 
Rep.  767:  Bowlsby  v.  Speer,  31  N.  J.  Law. 
851;  Palmer  v.  Waddell,  22  Kan.  356;  Hoyt 
V.  City  of  Hudson,  supra,  663.  And  in  such 
ca^es  the  effect  of  the  culvert  would  not  be  to 
Interfere  with  the  natural  flow  of  the  waters 
beyond  the  road-bed  or  bridge,  while  under 
other  circumstances  the  result  might  be  to 
gather  the  surface  waters  into  streams,  to 
the  damage  of  lands  of  adjacent  owners. 
Swett  V.  Cutts,  50  K.  H.  439.  tilso  cited  by 
this  appellant,  recognizes  the  right  of  the 
land-owner  to  change  the  diffusion  of  sur^ 
face  water  at  his  will  and  pleasure,  provided 
it  be  done  in  good  faith,  and  in  the  enjoy- 
ment and  for  the  greater  usefulness  of  his 
own  land.  The  rule,  as  stated  and  adopted 
by. the  courts  of  that  state,  is,  in  substance, 
that  the  land-owner  may  disturb  the  natural 
drainage  to  any  degree  necessary  in  the  rea- 
sonable use  of  his  own  land;  but  what  is 
such  reasonable  use  is  a  question  to  be  de- 
termined by  the  jury  upon  the  facts  and  cir- 
cumstances of  each  case.  See.  also,  Abbott 
V.  Railroad  Co.,  supra.  Whether,  under  the 
circumstances  of  particular  cases  as  they 
may  arise,  any  farther  modification  of  the 
rule  may  not  be  made  by  the  courts  in  deter- 
mining what  may  be  a  reasonable  nse  or 
mode  of  improving  property,  la  not  neces- 
sary to  discuss  here.  No  such  case  is  made 
by  the  complaint.  It  does  not  appear  that 
there  are  any  drains,  natural  or  artificial,  b^ 
yond  the  rcwd-bed,  into  which  accumulated 
waters  turned  through  culverts  could  be  car^ 
ried  off  or  disposed  <si  without  trespassing 
upon  the  lands  of  others;  and  it  does  not  ap- 
pear that  any  well-defined  channel  or  ravine 
of  the  character  above  referred  to  is  crossed 
and  closed  by  the  defendant's  road-bed.  Up- 
on the  facts  as  alleged,  we  are  of  the  opinion, 
therefore,  that  the  court  was  right  in  dis- 
mlning  the  action.  The  general  averment 
that  the  waters  were  unnecessarily  obstructed 
the  emttankment  only  raises  the  question 
whether,  upon  the  tacts  specially  stated  as 
the  ground  of  the  compliant,  the  defendant 
is  liable  in  damages  in  this  ac^on,  and  raises 
no  issue  of  fact  in  tibe  case.  The  general 
topography  of  tlie  country,  as  slated  in  the 
complaint,  suggests  the  necessity,  or  pro* 
prlety  at  least,  both  as  respects  public  im- 
provements and  private  interests,  d  a  cnn- 
prehensive  system  of  drainage  In  Uutt  poi^ 
tion  of  the  state.   Order  affinned. 
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I/) WRY  V.  Mato. 
f  Supreme  Court  of  Minnesota.  Aug.  9, 1889.) 

ElSTOPW. — HOBTOAOB — FORECLOStTIUi  BT  Adtkr- 
TIBEHCNT. 

1.  A  party  who  procures  an  Instrament  to  be  ex- 
eoated  fa  the  name  of  another  withoat  authority 
Is  estopped  from  dispntlng  the  vaUdity  thereof  as 
against  any  one  acting  upon  the  faith  of  its  genu- 
ineness. 

2.  To  authorize  the  foreolosnre  by  advertisement 
of  a  mortpwe  by  an  assignee  thereof,  the  assign- 
ment must  hare  been  duly  acknowledged  and  re- 
corded ;  and  if  the  same  Is  not  proporlT  acknowl- 
edged, so  as  to  entitle  it  to  be  reoordea,  the  tore- 
closure  Is  a  Dullity. 

8.  The  act  of  I^bruw7  27,  18%,  validating  the 
record  of  oonveyanoes  previously  made,  could  have 
no  effect  upon  previous  foreclosures,  or  deprive 
landHswners  of  uieir  right  to  redeem  mort^ged 
premises. 

4.  Evidence  held  insufficient  to  authorize  the  de- 
cision of  the  trial  court  holding  that  the  defend- 
ant was  conclusively  estopped  from  diapntlag 
plaintiff's  title,  and  taking  the  case  fnm  the  jury. 

{SyUaJms  by  the  Court.) 

Appeal  from  disliict  court,  Hennepin  coun- 
ty; Hicks,  Judfje. 

ActiOQ  by  Tbumas  Lowry  against  Fred- 
erick Q.  Mayo,  to  recover  possession  of  land. 
Verdict  directed  for  plaintiff,  and  defendant 
appeHls. 

£.  B.  Cooley  and  W.  E,  Akera,  for  appel- 
lant.  Koon  &  SempUt  for  respondent. 

VandebbubqHi  J.  This  action  is  bronglit 
to  recover  possession  of  a  quarter  section  uf 
land  occupied  by  the  defendant.  Each  party 
claims  to  have  the  title  in  fee.  The  plaintiff 
claims  to  have  derived  title  under  a  raortgHge 
executed  by  defendant  to  one  Rollins  to  secure 
the  sum  of  $2,000  and  interest,  payable  three 
years  wCter  date.  In  February,  1879.  this 
mortgage  was  assigned  by  Rollins  to  one 
Reuben  Mayo,  the  defendant's  brother,  but 
retained  in  the  possession  of  the  defendant  till 
March  7.  1879,  when,  at  Osceola,  In  the 
county  of  Polk,  in  the  stateof  Wisconsin,  the 
defendant  executed  an  assignment  of  the 
mortgage  to  Farnham  &  Lovejoyof  Minne- 
apolis, in  the  name,  bat  without  the  authority, 
of  Reuben;  and  attached  to  the  assignment 
is  a  certificate  of  acknowledgmant  of  the 
same,  purporting  to  be  made  by  the  court 
commissioner  of  Folk  county.  Wis.,  of  the 
date  last  mentioned;  but  such  eertiltcate  is 
not  authenticated  in  any  manner.  Defend- 
ant soon  after  delivered  the  mortgage  with 
the  assignment  to  Famhara  &  Lovt^joy,  who 
held  the  rest  of  his  property  in  trust  to  pay 
debts,  and  the  evidence  tends  to  show  that 
they  received  and  held  tlie  mortgage  in  tlie 
same  way.  The  next  year,  in  June,  1880, 
they  caused  both  the  assignments  above  re- 
ferred to  to  be  recorded  In  the  office  of  regis- 
ter of  deeds  of  the  proper  county.  Farnham 
A  Lovejoy  afterwards  proceeded  to  foreclose 
the  mortgage  in  question  as  assignees,  by  ad- 
vertisement, aiul  the  premises  were  bid  off 
by  them  under  such  proceedings  on  the  25th 
day  of  February,  1882.  at  the  price  and  sum 
of  f 2,780.  Defendant  was  In  actual  posses- 
sion andoccnpation  of  the  premises,  and  was 
duly  served  with  notice  of  the  foreclosure,  as 
required  by  the  statute.   Farnham  &  Love- 


joy  afterwards,  in  1885.  conveyed  the  prem- 
ises by  warranty  deed  to  one  Winthrop  Young, 
and  the  latter  conveyed  the  snine  to  the  plain- 
tiff in  May.  1886.  for  the  consideration 
cited  in  the  deed  of  S14,000. 

1.  The  defendant  is  estopped,  by  hts  own 
acts  in  procuring  and  delivering  the  last  as- 
signment of  the  mortgage,  as  against  any 
one  acting  upon  the  faith  of  its  genuineness, 
from  dispufing  the  validity  thereof. 

2.  The  assignment  purporting  to  have  been 
made  by  Reul^n  Mayo  was  not  acknowledged 
before  a  proper  offlcer,  nor  was  the  acknowl- 
edgment duly  certified  and  authenticated,  as 
required  by  the  laws  of  this  slate,  so  as  to 
authorize  the  assignment  to  be  recorded.  The 
record,  therefore,  is  a  nullity,  and  ^he  fore- 
closure proceedings  unauthorized,  and  void. 
Ross  v.  Worthington,  11  Minn.  438.  (Gil. 
323;)  Thorp  v.  Merrill.  21  Minn.  338.  As 
the  record  of  the  assignment  is  a  necessary 
condition  to  a  valid  foreclosure  by  advertise- 
ment, the  defendant's  failure  to  object  to  the 
foreclosure  proceiBdings  after  notice  or  a 
parol  license  from  him  to  the  holders  of  the 
mortgage  authorizing  him  to  foreclose  would 
be  no  waiver  of  the  defect  and  could  not  op- 
erate to  validate  the  sale. 

3.  The  act  of  February  27.  1885,  (Oen. 
Laws  1885,  c.  179,)  makes  tlie  record  of  all 
conveyances  of  real  estate,  whether  properly 
admitted  to  record  or  otherwise,  prima  faoie 
evidence  of  the  contents  of  the  original  in- 
struments of  which  tliey  purport  to  be  the 
records,  "and  all  such  records  shall  in  all 
respects  have  the  same  force  and  effect  as 
they  would  have  if  such  original  instruments, 
at  the  time  they  were  so  recorded,  had  been 
legallyentitledtorecord,  •  •  •  provided 
that  nothing  in  this  act  shall  be  held  to  affect 
vested  rights."  At  the  time  of  the  passage 
of  tills  act  the  legal  title  of  the  premises  still 
remained  in  the  defendant,  subject  to  the 
mortgage, — Farnham  Lovejoy  having 
failed  to  acquire  title  under  the  foreclosure; 
and  whatever  effect  the  cdrative  statute 
might  have  as  to  future  proceedings  it  could 
not  give  legal  vulidity  to  a  previous  void  fore- 
closure, or  divest  defendant's  title  ordeprive 
him  of  his  right  to  redeem  the  mortgaged 
premises.  Willis  v.  Jelineck.  27  Minn.  18, 6 
X.  W.  Rep.  373;  O'Brien  v.  Kreuz,  30 
W.  Kep.  461. 

4.  The  record  is  entirely  insufficient  to  show 
that  the  transfer  by  Farnham  ft  Lovejoy  to 
Young  was  so  influenced  or  encouraged  by 
the  ddendant  as  to  work  an  estoppel  against 
him.  And  while  it  is  not  clear  that  he  un- 
derstood what  his  exact  legal  rights  in  U^e 
land  were,  or  whether  be  had  any  left,  he 
manifested  a  dispositlun  all  along  to  hold 'on 
to  the  possession  of  the  premises  which  em- 
braced his  homestead.  Tbe  case,  then,  turns 
finally  upon  the  question  whether  thedefend- 
ant  has  by  hla  conduct  estopped  himself  from 
denying  that  tiie  plaintiff  acquired  a  good 
title  by  his  deed  from  Young,  and  moret^pe- 
cially  whether  the  evidence  on  the  subject 
was  so  clear  and  unequivocal  as  to  Wnrnint 
the  court  to  hold  it  sufficient  to  conclude  the 
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defendant's  title  ns  a  matter  of  law,  and  to 
justify  it  in  witlidrawing  the  CJiae  from  the 
juiy.  It  will  be  observed  that  the  estoppel, 
if  any.  in  question  does  not  operate  upon  any 
daim  or  matter  not  appearing  of  record  or 
upon  the  genuineness  of  a  record,  or  upon 
the  adverse  claim  of  a  stranger  to  the  title 
under  which  plaintiff  claims,  but  upon  the 
title  which  plaintiff  claims  to  have  acquired 
from  the  defendant  through  the  mortgage 
and  the  proceedings  in  the  execution  of  the 
power  of  sale  therein;  that  Is,  the  estoppel 
must  operate  to  bar  his  equity  of  redemption 
in  the  land  as  complete ly,  as  if  the  foreclosure 
had  t>een  in  fact  valid,  or  he  had  conveyed  It 
to  the  plaintiff  by  quitclaim  deed.  Whether 
the  facts  4n  this  case  would  support  the  estop- 
pel claimed  if  the  issue  were  found  in  plain- 
tifTs  favor  by  a  jury  is  a  matter  upon  which 
wedo  not  now  express  any  opinion  in  view  of 
another  trial,  upon  which  the  same  and  addi- 
tional evidence  may  be  introduced.  But  we 
are  all  agreed  that  the  evidence  did  not  justify 
the  direction  of  the  court  in  taking  the  case 
from  the  jury.  It  was  at  least  a  question  for 
tiie  jury  upon  the  evidence  whether  the  acts 
and  admissions  of  the  defendant  were  such 
as,  under  the  circumstances,  were  calculated 
to  mislead,  and  whether  they  did  in  fact  mis- 
lead and  were  relied  on  by  the  plaintiff  so  as 
to  prejudice  him,  unless  the  defendant  should 
be  held  to  be  estopped  from  asserting  the  in- 
validity of  the  foreclosure;  in  other  words, 
whether  the  plaintiff,  acting  In  good  faith,  and 
without  negligence  on  his  part,  was  Induced 
to  make  a  purchase  which  he  would  not  other- 
wise have  made  but  for  the  alleged  conduct 
of  the  defendant.  Brown  v.  Bowen,  SO 
y.  541:  Banking  Co.  v.  Duncan.  86  N.  Y. 
230.    Order  reversed. 


Davidson  t*.  FrsHEB. 
(SuiMViM  Court  of  Mlnnettota.  Aug.  5, 1889.) 

Limitation  or  Aortorrs— Bikebuptct. 
Bection  5106,  Rev.  St  U.  S.  1878,  does  not  pro- 
hibit the  oommenoement  of  an  action  upon  a  prov- 
able <^im  amlDst  a  person  who  has  been  adjudged 
bankrupt  vnaer  the  national  bankruptcy  act. 
(SyUatnu  by  the  Court.) 

Appeal  from  district  conrt,  Hennepin 
county;  Baxter.  J uilge. 

Action  upon  a  promissory  note  by  Alexan- 
der Davidson,  plaintiff,  against  Freeman  A. 
Fisher,  defendant.  The  agreed  facts  upon 
wliich  the  cause  was  submitted  to  the  court 
below  were  sul)3tantiallyasfollows:  On  Sep- 
tember 16, 1876,  the  defendant  executed  and 
delivered,  for  value,  his  promissory  note  at  75 
days  to  plaintiff,  both  parties  being  then  res- 
idents of  Illinois.  June  30. 1877,  defendant 
was  duly  adjudged  a  liankrupt  in  the  district 
court  of  the  United  States  for  the  Northern 
district  of  lllinoia,  under  the  national  bank- 
ruptcy act  of  March  2, 1867.  and  amendments 


thereof.  Defendant  remained  in  bankruptcy 
down  to  May  '31,  1882,  upon  which  date  the 
said  court  refused  his  petition  for  a  discharge. 
Plaintiff  being  still  the  owner  of  tlie  note, 
whicii  has  not  been  paid,  brought  this  action, 
March  20,  188S.  Under  the  stipulation 
these  facta,  constituting  tlie  complaint,  were 
considered  as  demurred  to  by  defendant  as 
not  stating  a  cause  of  action  accruing  within 
six  years  next  preceding  March  20,  1888. 
Judgment  for  defendant.    Plaintiff  appeals. 

F.  D.  Culver  and  A.  B.  Choate,  for  appel- 
lant. F.  H.  Boardman  and  W,  A.  Latusag- 
ter,  for  reBpondent. 

CoLt.iNS.  J.  The  plaintiff  in  this  action 
claims  that  his  cause  of  action  was  suspended 
on  June  HO,  1877.  upon  which  day  defendant 
was  duly  adjudged  bankrupt  in  proceedings 
in  the  state  of  Illinois  under  the  national 
bankruptcy  act.  We  are  not  advised  aa  to 
what  steps  were  taken  In  these  proceedings 
subsequent  to  tlie  adjudication,  and  prior  to 
May  31. 1882,  on  which  day,  defendant  bavins 
petitioned  therefor,  a  discharge  was  refused 
by  the  court.  The  plaintiff's  claim  is  wholly 
predicated  upon  section  5106,  Kev.  St.  U.  S. 
1878,  which  provides,  among  other  things, 
that  no  creditor  whose  debt  is  provable  shall 
be  allowed  to  prosecute  to  Qnal  judgment  any 
suit  in  law  or  equity  until  the  question  of 
the  debtor^s  discharge  shall  have  been  deter- 
mined, and  pending  this  the  bankrupt  has 
the  right.  If  there  be  no  unreasonable  delay 
upon  bis  part  In  an  endeavor  to  obtain  his  dis- 
charge, to  cause  all  proceedings  and  suits  to 
be  stayed.  The  question  which  is  thus  pre* 
sented  is,  was  the  plaintiff  prohibited  from 
commencing  an  action  upon  his  note  from 
the  day  of  the  adjudication  in  bankruptcy,  in 
June,  1877,  to  the  day  the  discharge  was 
refused,  in  May.  1882.  If  he  was.  section  21, 
0.  66,  Gen.  St.  1878,  excepts  the  period  of 
time  between  these  dates  from  the  operation 
of  the  statute  of  limitations.  The  language 
used  in  this  act  seems  plain  and  unequivocal. 
It  does  not  inhibit  the  commencement  of  ao- 
tiuns,  for  ft  anticipates  that  they  will  be 
brought,  and  authorizes  proceedings  to  stay 
the  same.  It  also  contemplates  their  prose- 
cution for  certain  purposes.  The  statute 
simply  forbids  a  prosecution  to  final  judg- 
ment, except  upon  leave.  It  cannot  be  con- 
strued to  mean  anything  more  than  that, 
where  bankruptcy  proceedings  are  brought  to 
the  attention  of  the  court  in  which  a  suit  is 
being  prosecuted  against  a  bankrupt,  that 
court  shall  not  proceed  to  final  judgment  un- 
til the  quration  of  discharge  shall  have  been 
determined.  Boynton  v.  Ball,' 121  U.  S.  457, 
7  Sup.  Ct.  Rep.  981.  See,  also.  Hall  v.  Green- 
haum,  33  Fed.  Hep.  22;  Ray  v.  Wight,  119 
Mass.  427;  and  on  a  statute  similar.  Traftun 
v.  Hill.  80  Me.  503,  15  Atl.  Uep.  64.  Judg- 
ment affirmed. 
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Folk  CoumT  «.  Nsl8(»i  9t  a2.  . 
Statb  v.  Samb. 
0upreiM  Oaum  of  Imoa.  Much  ^  1888.) 

Lnra  OF  JxTDQKBHT— Rbcobd  on  Afpbal. 
1.  Where  a  judgment  id  a  criminal  action,  aft- 
er execution  oi  notes  for  the  amouDt,  is  canceled 
by  fuder  of  court,  It  OBaaes  to  exist,  and  la  no  long- 
er a  lien  on  the  defendant's  land. 

S.  An  action  to  enforce  the  lien  of  a  Jndsment 
on  real  estate  13  years  after  its  recovery  is  barred 
by  ReT.  Code  Iowa,  8  3883,  which  provides  that 
jtidcrments  shall  be  llems  mton  the  real  estate  of  de- 
xenaant  for  10  years  from  the  date  of  the  judgment. 

'8.  An  abstract  on  appeal.  In  a  suit  to  set  aside  a 
oonveyance  as  fraudulent,  which  has  no  statement 
that  it  contains  all  the  STidenoe,  and  is  not  oerU- 
fled  to  by  the  jodB[e  a  guo,  does  not  authorize  a 
trial  anew,  under  Rev.  Code  Iowa,  S  3743,  provid- 
ing that  In  equitable  actions  wherein  issue  of  fact 
has  been  joined  all  the  evidence  on  the  trial  shall 
be  reduced  to  writing,  certified  by  the  judge,  and 
made  a  part  of  the  record,  though  the  biU  oi  excep- 
tions signed  by  him  recites  the  evidence  intro- 
duced, and  states  that  the  "foregoing  Is  all  the  evl- 
dsnoe  offered  in  the  case.  ** 

Appeals  from  district  court;  Folk  county 
W.  T,  Ck)MBAD,  Judge. 

Bills  in  equity  by  Folk  county  and  the 
state  of  luwa  against  Emma  Nelson  and 
Biiniel  Nelson  to  subject  the  reHl  estate  owned 
by  the  former  to  the  payment  of  certain  judg- 
ments in  favor  of  plaintiffs  against  said  Dan- 
iel Nelson.  Judgment  was  rendered  for  the 
defendants,  and  plaintiffs  appeal. 

M,  D.  McUenTi/y  tat  appellants.  W,  8, 
Sickmout  for  appellees. 

Seetebs,  0.  J.  1.  These  actions  wen 
oonaoUdated  and  sabmitted  on  a  single  rec- 
ord. The  material  facts  in  the  first  are  as 
follows:  The  defendant  Daniel  Nelson  ob- 
tained title  to  the  real  estate  in  controversy 
in  1875,  and  remained  the  owner  thereof  un- 
tU1879.  In  1877  the  state  of  Iowa  recovered 
a  judgment  against  him  for  9500  in  a  orlmi- 
nal  proceeding.  In  1881  he  was.  by  virtue 
Di  process  issued  on  said  judgment,  com- 
mitted to  jail,  and  made  a  schedule  of  his 
property,  executed  his  notes  for  tiie  amount 
of  the  iuilgment,  and  was  released  from  jail. 
In  lti82  this  judgment  was  canceled  by  order 
and  direction  of  the  district  court.  Notwith- 
standing this  fact,  as  we  understand,  coun- 
sel for  plaintiffs  insists  that  the  judgment 
became  a  lien  on  the  real  estate  in  contro- 
versy* and  that  such  lien  continues  to  exist. 
But  this  cannot  be  so.  When  the  judgment 
was  canceled  it  ceased  to  exist,  and,  as  there 
was  no  judgment,  there  was  no  lien.  It  is 
not  sought  in  this  action  to  set  aside  the  can- 
cellation, nor  is  it  claimed  it  was  fraudulently 
obtained.  The  plaintiff  in  the  flrat  action 
obtaiued  a  judgment  on  the  notffl  above  men- 
tioned in  1»84,  and  the  conveyance  of  the 
real  estate  to  £mma  Nelson  is  sought  to  be 


set  aside,  and  the  same  subjected  to  the  pay- 
ment of  said  judgment,  on  the  ground  that 
the  title  to  the  real  estate  was  conveyed  to 
said  Emma  for  the  purpose  of  defrauding  the 
creditors  of  Daniel  Nelson.  This  claim  will 
be  hereafter  considered. 

2.  In  December,  1873,  the  plaintiff  in  the 
second  action  recovered  a  judgment  against 
Daniel  Nelson,  which  it  may  be  conceded  b&> 
came  a  lien  on  the  real  estate  in  controversy. 
The  action  to  enforce  such  lien  was  com- 
menced in  1886,  but  prior  to  that  time  the 
lien  ceased  to  exist.  It  being  provided  by 
statute  that  judgment  liens  on  real  estate  ex- 
ist for  a  period  of  10  years  only  from  the  date 
of  the  judgment.  Code.  §  2882.  It  follows, 
therefore,  that  when  this  action  was  com- 
menced the  judgment  referred  to  bad  ceased 
to  be  a  lien  on  the  real  estate. 

3.  The  only  remaining  question  is  whether 
the  plaintiffs  can,  in  this  consolidatedaction, 
subject  the  real  estate  to  the  payment  of  ei- 
ther of  said  judgments  upon  the  ground  that 
the  title  thereto  was  vested  in  Emma  Nelson 
for  the  purpose  of  defrauding  the  creditors 
of  Daniel  Nelson.  The  defendants  denied  all 
fraud,  and  pleaded  that  at  all  times  the  real 
estate  constituted  the  homestead  of  defend- 
ants, and  therefore  at  no  time  could  it  be  sub- 
jected to  the  piqrment  of  sahl  judgments. 
Counsel  for  apples  aUn  insists  tliat  it  does 
not  appear  on  the  face  of  the  abstract  that 
the  evidence  introduced  in  the  district  court 
is  contained  therein,  and  ttiis  position  must 
be  sustained.  There  is  no  statement  In  the 
abstract  that  it  contains  all  the  evidence,  npr 
is  the  certificate  of  the  judge  attached,  as  is 
required  by  section  2742  of  the  Code.  But 
he  did  sign  a  bill  of  exceptions,  which  recites 
the  evidence  introduced,  and  following  such 
recital  is  a  statement  that  the  "foregoing  is 
all  the  evidence  offered  in  the  case."  Con- 
ceding that  this  bill  of  exceptions  is  equiva- 
lent to  the  required  certificate,  it  may  be 
further  conceded  that  all  the  evidence  offered 
and  introduced  below  is  correctly  and  fully 
stated  therein.  But  the  difficulty  is,  how  can 
we  say  that  all  the  evidence  referred  to  in  the 
bill  of  excei^lons  Is  correctly  set  out,  or  suf- 
ficiently referred  to  in  the  abstract,  in  the  al>- 
senoe  at  any  statement  to  that  effect?  It 
has  been  repeatedly  held  tliat  it  must  appear 
on  the  face  of  the  abstract  that  all  the  evi- 
dence is  contained  therein  in  order  to  entitle 
the  appellant  to  a  trial  anew  in  this  oonrt; 
and,  as  this  fact  does  not  appear,  we  an  un- 
able to  consider  and  determine  any  contro- 
verted question  of  taiA  in  the  case.  Errors 
have  been  assigned,  which,  however,  only 
challenge  the  correctness  of  the  focts  found 
by  the  court.  It  follows,  therefore,  tlwt  the 
judgment  of  the  district  court  most  be  af- 
firmed. 
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Weeks  v,  Bbii>ohan. 
{Supreme  Court  of  Minntaota.  Aug.  5, 1888.) 
PuBUC  Iuin>8— Railroad  Or&ittb— Postal  Pbb- 

BUFTION. 

1.  Tb»  ocmKresBionri  land-gnuit  act  at  Haroh  8, 
1857,  was  in  Uself  a  ffrant  oonTeyiDg  to  the  state 
the  Iwal  title  of  the  laocts  fousd  to  fall  within  Its 
operation.  The  certification  of  lands  to  the  state 
Inr  the  secretary  of  the  interior  under  the  law  of 
1854  did  not  affect  the  legal  title  of  such  lands. 

2.  Only  upon  the  definite  location  of  the  lines  of 
railroad  referred  to  in  the  grant,  by  filing  maps 
thereof  in  the  department  of  the  interior,  aid  the 
gnmt  beoome  ai^lioabie  to  partUnilar  lands,  so  as 
to  prevent  the  actiuisition  of  vested  rights  by  pre- 
emption, which  wonld  prevail  notwithstanding  the 
grant. 

&  By  impUoation  trom  the  ternw  of  the  act, 
laada  to  wtuoh  tha  right  of  inre-emptlon  should  at- 
tach before  such  definite  location  were  excepted 
from  it. 

4.  Before  the  definite  location  of  one  of  the  land- 
grant  roads,  one  Brott  filed  his  applioation  to  pre- 
empt certain  lands  as  a  mail  station  under  Uie  act 
of  congress  of  1855,  allowing  pre-emptions  by  cer- 
tain mall-route  contractors.  The  application  was 
refused  by  the  local  officers,  and  tnelr  decision 
was  affirmed  upon  appeal  to  the  commissioner  of 
the  general  land-offlce,  upon  the  sole  ground  that 
the  mail  route  of  the  applicant  was  not  such  as  the 
act  of  18B5  ooatemplated.  Tba  secretary  of  the  in- 
terior, upon  i^peal  to  him,  reversed  the  fonner 
rulinn,  and  decided  that  tbe  entry  should  be  al- 
lowed, upon  proper  proofs  being  made.  This  was 
Long  ait^  the  definite  location  of  the  road  within 
tbe  limits  of  whose  granttbe  land  was  found  to  be 
situated.  Htitk  that  the  right  of  pre-emption  at- 
tached as  early,  at  least,  as  the  time  of  the  filing 
of  the  application,  and  so  tbe  land  was  excepted 
from  tbe  operatioa  of  tbe  graating  act  of  1867 ;  aiul 
a  subBequent  patent  to  the  pre-emptioner  (even 
though  not  made  upon  t^t  pre-emption  claim)  con- 
veyed tbe  title. 

5.  A  definite  location  of  the  road  la  reqnired  to 
be  eatabllsbed  ia  tbe  manner  stated,  efen  wUli  re- 
qieot  to  land  in  the  vicinity  of  plaoea  named  in  the 
granting  act  aa  defining  the  roata. 

{SylUibuM  by  the  Court} 

Appeal  from  district  court.  Stearns  coun- 
ty; Baxteb,  Judge. 

AcUon  by  Charles  A.  Weeks  against  Gole- 
maa  Bridgmaii  to  determine  an  adverse 
daim.   Defendant  appeals. 

Otcar  Taylor,  (Ltuh  A  Btmn,  ot  counaelt) 
for  appellant.  8*  L.  Campbell  and  Key- 
naide  d  titeaartt  for  respmdent 

]>I0KZ2(60N*  J .  This  Is  an  action  under  tbe 
statute  to  determine  adverse  claims  to  vacant 
and  unoccupied  real  estate.  Both  parties 
daim  Utle.— the  plaintiff  through  the  con- 
gressional land  grant  to  tha  territory  of  Min- 
neeota.  March  3. 1857,  to  aid  in  tbe  conslruc- 
tioa  of  certain  railroads;  tbe  defendant 
through  one  Brott,  who  is  claimed  to  have 
made  a  pre-emption  entry  of  the  land  prior 
to  tbe  definite  location  of  the  I'oad  in  aid  of 
which  tiie  grant  ot  1857  was  made,  having 
tbe  effect  to  except  the  land  from  the  opera- 
tion of  that  grant.  The  land  was  certlQed 
to  tbe  state  by  tbe  secretary  of  the  interior 
in  October,  1864,  as  a  part  uf  tbe  grant  inur- 
ing to  it  under  the  act  of  1857,  and  tbe  plain- 
tiff lias  acquired  whatever  title  or  interest 
tlie  state  had  under  that  congressional  gr»nt. 
In  1871,  pursuant  to  tbe  provisions  of  an  act 
of  congress  passed  for  the  relief  of  Brott  in 
1860>  the  same  land  was  patented  by  the 
T.48H.w.no.6— 6 


United  States  to  bim,  and  tliis  defendant  has 
whatever  title  or  interest  Brott  acquired 

thereby. 

We  will  state  somewhat  more  particularly 
tbe  facts  upon  which  these  couSicting  claims 
of  title  rest:  Tlie  land  is  part  of  an  odd-num- 
bei-ed  section,  (13,)  and  is  within  the  six- 
mile  limit  of  the  line  of  road,  as  definitely  lo< 
cated.  in  aid  of  wtiich  tbe  grant  of  1857  was 
made,  and  the  title  passed  to  the  state  unless 
Brott's  pre-emption  claim  had  the  efFect  of 
excepting  this  land  from  the  operation  of  the 
grant.  The  line  of  the  railroad — the  branch 
line  extending  from  St.  Anthony  to  St.  Cloud, 
of  the  St.  Paul  &  PaciQc  (tbe  successor  of  the 
Miunesota  &  Pacific)  Kallroad— was  definite* 
ly  located  by  tbe  flUng  of  the  map  of  location 
In  the  proper  department  at  Washiogton, 
December  30,  1857.  By  an  act  of  congress 
of  March  3.  1855.  (10  St  at  Large,  683.)  en- 
titled "An  act  mailing  appropris^ions  for  the 
service  of  the  post-office  department  during 
tbe  flsbal  year."  etc.,  it  was  enacted  that 
"each  contractor  engaged,  or  to  be  engaged,  in 
carrying  mails  ttirougb  any  of  tbe  terrltoiles 
west  of  the  MissUaippi,  shall  have  tbe  privi- 
i^e  of  occupying  stations  at  the  rate  of  not 
more  than  one  for  every  20  miles  of  the  route 
on  wbicb  he  carries  a  msJl,  and  shall  have  a 
pre-emption  right  therein,  when  the  same 
shall  be  brouffht  into  market,  to  the  extent 
of  640  acres  to  be  taken  contiguously,  and  to 
include  bis  improvement.**  In  September, 
1855,  Brott  entered  into  a  contract  with  the 
government  to  carry  the  mail  from  Minneap- 
olis to  St.  Cloud,  from  December,  1855,  to 
June,  1858;  and  be  did  carry  tbe  mail  in  ac- 
cordance with  that  contract.  August  11, 
1857,  Brott  filed  in  the  local  land-offloe  bis 
application  to  enter  certain  described  land, 
embracing  tliat  now  in  controversy,  under 
the  act  of  1855.  above  referred  to,  wdleging 
his  settlement  upon  and  Improvement  of  the 
land  as  a  mail  station  in  January,  1856.  The 
court  finds,  upon  sufficient  evidence  present- 
ed in  this  case,  that  Brott  did  so  occupy  and 
Improve  tbe  land.  This  application  was  r^ 
jected  by  the  local  land-ofilcers,  and  upon  ap- 
peal to  the  commissioner  of  tbe  general  land- 
offloe  their  decision  was  affirmed,  for  the  rea- 
son, as  the  record  evidence  discloses,  that  the 
mail  route  covered  by  Brott's  contract  was 
deemed  not  to  be  a  link  in  nor  part  of  a  con- 
nected route  from  the  line  of  the  stetes  west 
of  the  Mississippi  river  to  the  Pacific  ocean, 
and  hence,  as  was  supposed,  not  such  a  route 
as  tbe  act  of  1855  contemplated.  Brott  ap- 
pealed to  tbe  secretary  of  the  interior.  That 
officer,  in  August,  1861,  reversed  the  rulings 
of  the  land-offloers,  and  of  the  oommissiuner 
of  the  general  land-office.  It  was  decided 
that  the  route  was  within  tbe  terms  of  tbe 
act  of  1855,  and  that  Brott's  contract  enti- 
tled him  to  pre-empt  the  stations  occupied 
upon  compliance  with  the  provisions  (rf  the 
law,  and  fchat.  he  should  therefore  be  permit- 
ted to  enter  the  lands  mentioned  in  his  apidi- 
cation.  with  certain  exceptions  not  necessary 
to  be  referred  to,  upon  pcoot  ot  tbe  pMform- 
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ance  of  hfs  contract  nnd  of  the  occupation  of 
the  station,  and  upon  compliance  with  the 
laws  anf)  regulations  applicable  to  the  case. 
Before  Brott'9  apt>esl  was  tlius  Qnally  decid- 
ed, on  May  26,  1860,  congress  passed  an  act 
for  tlie  relief  of  Brott,  decltiring  that  he 
should  be  allowed  to  enter  the  land  in  ques- 
tion upon  pigment  of  the  usual  minimum 
price.  Brott  Is  found  hj  the  courts  to  have 
made  no  further  elTort  to  enter  the  land  sim- 
ply as  a  mail  contract,  but  it  is  found  that 
he  did  enter  the  same  under  the  not  for  his 
relief  above  referred  to,  paid  for  the  same, 
and  In  1871  patent  was  Issued  to  him,  as 
fore  stated;  it  being  recited  in  the  patent 
that  the  land  had  previously  been  erroneous- 
ly certiBed  to  the  state.  The  court  conclud- 
ed on  these  facts  and  others  set  forth  in  the 
findings,  which  we  do  not  deem  material  for 
the  decision  of  this  appeal,  that  the  plaintiff 
was  the  owner  In  fee  of  this  land,  and  enti- 
tled to  possession.  The  defendant  appealed 
from  an  order  refusing  a  new  trial. 

The  sole  issue  in  this  action  relates  to  the 
legal  title.  The  defendant  only  opposes  to 
the  plaintiff's  asserted  title  a  denial,  and  a 
claim  of  title  in  himself.  No  facts  are  pletul- 
«A  which  might  entitle  the  defendant  to  equi- 
table i-etief ,  and  the  decision  of  the  court  be- 
low is  solely  upon  the  issue  as  to  the  legal 
title.  We  state,  without  pausing  to  com- 
ment apon*  some  propositions  which  must  be 
regarded  as  having  been  established  by  nu- 
merous decisions  of  the  supreme  court  of  the 
United  states.  The  act  of  March  3.  1857, 
was  in  itself  a  grant,  and  effectual  as  such  to 
transfer  the  titleof  lands  to  which  it  should  be 
found  to  be  applicable;  and  the  certiAcation, 
in  1864,  was  only  evidence,  not  conclusive 
in  its  character,  that  the  bmds  so  certified 
had  become  vested  in  the  state  under  the 
grant,  ft^he  certification  transferred  no  title. 
Wright  V.  Roseberry,  121  U.  S.  488,  7  Sup. 
Ct.  Uep.  985;  Investment  Co.  v.  Davis,  42 
N.  W.  Rep.  299.  We  shall  hereafter  refer 
again  to  this  certifiL-ation.  Although  this 
grant  was  made  in  prcssenti,  it  was  only  by 
the  definite  location  of  the  line  of  the  railroad 
that  it  acquired  precision,  and  became  appli- 
cable to  particular  land,  so  as  to  prevent 
the  acquisition  of  vested  rights  by  pre-emp- 
tion which  would  prevail  over  those  asserted 
under  the  prior  granting  act.  The  laws  re- 
lating to  pre-emption  remained  operative  un- 
til the  line  of  location  was  definitely  fixed, 
even  as  to  lands  which  might  be  found  to  be 
within  the  proper  limits  ot  the  grant.  Baker 
V.  Gee.  1  Wall.  333 ;  Railroad  Co.  v.  U.  S.,  92 
IT.  S.  733;  Rrtilway  Co.  v.  Railway  Co.,  97 
U.  S.  491;  Railway  Co.  v.  Dnnmeyer,  113 
IT.  S.  629,  5  Sup.  Ct.  Rep.  566;  Railway 
Co.  V.  Barney,  113  U.  S.  618-626,  5  Sup. 
Ct.  Rep.  606.  Such  precision  Wi»  ^Iven  to 
the  grant  as  to  lands  lying  in  place,  by  the 
liling  of  the  proper  map  of  definite  loca- 
tion of  road  in  the  department  of  the  inte- 
rior. Van  Wyck  v.  Knevals.  106  U.  S.  360, 
1  Sup.  Ct.  Rep.  3S6,  and  authorities  above 
cited.   The  act  of  1857,  after  declaring  "Uiat 


there  he,  and  is  hereby,  granted  to  the  terri- 
tory •  4>  «  every  alternate  section  of  land 
designated  by  odd  numbers,  for  six  se(^ons 
in  width  on  each  side  of  each  oi  said  roads  and 
branches."  further  provides:  **But  in  case  it 
shall  appear  that  the  United  States  havOi 
when  the  lines  or  routes  of  said  roads  and 
branches  are  definitely  fixed,  sold  any  section, 
or  any  parts  thereof,  granted  as  aforesaid,  or 
that  the  right  of  pre-emption  has  attached  to 
the  same,  then  it  shall  be  lawful."  etc.:  the 
act  providing  for  the  s^eotion  of  indemnity 
lands  to  an  amount  "equal  to  such  lands  as 
the  United  Slates  have  sold,  or  otherwise  ap- 
propriated, or  to  which  the  rights  of  pre- 
emption have  attached  as  aforesaid."  By 
implication  from  the  terms  of  the  act.  all 
lands  to  which  the  rights  of  inre-emption 
should  attach,  before  thq  definite  location  of 
the  line  of  the  road,  were  reserved  from  the 
grant.  Bailroad  Go.  v.  U.  S..  92  U.  S.  733, 
748. 

We  are  of  the  opinion  that  Brott*s  pre- 
emption claim  must  be  regarded  as  having 
attached  to  this  land  prior  to  the  definite  lo- 
cation <tf  the  railroad  in  December,  1857,  so 
that  the  title  did  not  pass  under  the  congres- 
sional grant  to  the  stato.  The  act  of  1855 
authorized  mail  contractors,  upon  such  routes 
as  were  therein  referred  to,  to  occupy  mall 
stations  upon  the  public  lands,  and  declared 
tliat  they  should  have  a  right  to  pre-empt  the 
same.  Brott  was'  a  contractor,  carrying  the 
mail  west  of  the  liisslssippi  river,  from 
Minneapolis  to  St.  Cloud.  He  occupied  this 
land  as  a  mail  station  on  that  route  prior  to 
the  grant  of  1857,  and  in  August,  1857.  be- 
fore the  filing  of  the  map  of  the  location  of 
the  road,  he  filed  his  application  for  pre- 
emption in  the  proper  local  land-office.  If 
it  had  been  then  allowed,  there  would  have 
been  little  reason  to  doubt  that  hts  pre-emp- 
tion right  would  prevail  over  any  adverse 
claims  under  the  grant  of  1857.  But  the 
question  whether  his  claim  then  attached  to 
this  land,  so  as  to  except  it  from  the  opera- 
tion of  that  grant,  did  not  depend  upun  his 
claim  being  allowed  before  the  location  of  the 
road  became  fi:ced.  The  laws  entitled  him, 
when  his  claim  was  disallowed,  to  invoke  by 
appeal  the  decision  of  the  commissioner  of 
the  general  land-office,  and  of  the  secretary 
of  the  interior;  and  the  final  decision  of  this 
department  of  the  government  would  be  a 
decision  upon  the  original  application  filed  in 
August,  1857.  It  would  have  the  same  ef- 
fect as  though  it  had  been  made  at  once  up- 
on the  filing  of  the  application.  The  right 
of  pre-emption,  if  it  attached  at  all,  attached 
as  early  at  least  as  the  filing  of  the  applica- 
tion. The  claim  was  before  the  department 
to  which  the  administration  of  such  claims 
and  grants  had  been  by  law  committed  for 
adjudication,  when  the  land  grant  of  1867 
first  acquired  precision  so  as  to  become  ap- 
plicable to  particiiliir  lands,  and  the  fact  that 
it  was  not  finally  allowed  until  1861  did  not 
affect  the  result.  Newhall  v.  Sanger,  92  U. 
S.  761;  Railway  Co.  v.  Dunmeyer,  118  U.  S. 
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629,  5  Sup.  Ct.  Rep.  566;  Doolan  y,  Carr.  125 
U.  S.  618,  8  Sup.  Ct.  Uep.  1228.  It  is  ud- 
necessHrj  to  consider  whether  it  would  have 
made  any  difference  if  Brott's  clRlni  had  been 
Snalij  disdllowed.  Id  Railway  Co.  r.  Dun- 
meyer,  supra,  the  court  says.  (113  XT.  S.  644, 
5  Sup.  Ct.  Rep.  573:)  "Of  all  the  words  In 
the  English  language,  this  word  <  attached  * 
was  probably  the  best  that  could  have  been 
used.  It  did  not  mean  mere  settlement,  res- 
idence, or  cultivation  of  the  land,  but  it 
meant  a  proccfding  in  the  proper  land-office, 
by  which  the  incbwte  right  to  tlie  land  was 
initiated.  It  meant  thai  by  such  a  proceed- 
ing a  right  of  homestead  had  fastened  to  that 
land,  which  could  ripen  into  a  perfect  title 
by  future  residence  and  cultivation.  With 
the  performance  of  these  conditions  the  com- 
pany had  nothing  to  do.  The  right  of  the 
homestead  having  attached  to  the  land,  it 
was  excepted  out  of  the  grant  as  much  as  if 
in  a  deed  it  liad  been  excluded  from  the  con- 
veyance by  metes  and  bounds."  It  is  unim- 
portant, as  the  decisions  at>ove  cited  show, 
that  Brott  did  not  afterwards  perfect  his  title 
under  his  original  pre-emption  claim  alone, 
bnt  availed  himself  of  the  right  conferred  by 
the  congressional  act  which,  pending  the  de- 
cision upon  his  application,  had  been  passed 
for  bis  relief. 

It  is  contended  that  Brott  did  not  comply 
with  the  regulations  of  the  land  department 
as  to  the  manner  of  presenting  liis  claim.  It 
is  at  least  dpubtful  whether.  If  such  were 
the  fact,  that  would  affect  the  question  under 
consideration.  But  it  does  not  appear  that 
such  was  the  case.  It  is  apparent  from  the 
record  before  us  that  all  of  the  pruceedhiKs  in 
the  prosecution  of  this  claim  are  not  embod- 
ied In  this  case,  and  It  also  appears  that  the 
only  ground  upon  which  the  claim  was  re- 
jected by  the  land-offlcers  and  the  commis- 
sioner was  that  to  which  we  have  already  re- 
ferred, their  ruling  upon  which  was  after- 
wards reversed.  We  see  nosutflcient  reason 
to  support  the  respunuent'a  contention  that 
this  pre-emption  claim  was  void  upon  its 
face.  It  may  be  added  that,  whatever  may 
be  the  proper  construction  of  the  postal-pre- 
emption act  of  1855,  it  Is  to  be  assumed,  at 
least  in  the  absence  of  proof,  that  the  facts 
of  the  case  were  such  as  to  justify  the  decis- 
ion finally  made  by  the  secretary  of  the  in- 
terior. It  would  not  necessarily  follow,  from 
the  fact  that  Brott's  route  extended  no  fur- 
ther than  at.  Cloud,  that  the  system,  of  which 
that  was  a  part,  was  not  such  as  to  malie  the 
act  of  1855  properly  appli<  able.  We  do  nut 
mean,  however,  to  intimate  that,  if  all  the 
facts  Upon  which  the  decision  of  the  secre- 
tary of  the  interior  was  mmle  were  presented 
in  the  record  uf  this  action,  the  court  would 
review  and  redeclde  as  to  the  validity  of 
Brott's  claim.  It  was  suggested  orally,  upon 
the  argument  before  us,  that,  as  St.  Cloud 
was  named  in  the  granting  act  as  a  point  In 
the  route  of  tlie  railroad,  the  grant  took  ef- 
fect at  once  as  to  the  land  in  question,  wliich 
is  within  the  city  of  St.  Cloud.    We.  thini£, ' 


however,  that  no  such  exception  should  be 
recognized  to  the  rule  which  has  so  long  pre- 
v&lled  in  the  construction  of  such  grantsi 
that  the  act  contemplates  a  definite  location 
of  the  line  of  the  road,  by  the  action  of  the 
state  or  of  the  railroad  company,  before  the 
grant,  which  is  in  terms  indefinite  and  a 
float,  shall  be  deemed  to  attach  to  partlcnlar 
lands,  and  the  operation  of  the  pre-emption 
laws  as  to  such  lands  cease.  The  language 
of  the  act  which  we  have  recited — "in  case 
it  shall  appear  *  «  *  when  the  lines  or 
routes  •  •  •  are  deflnitely  fixed" — jus- 
tifies the  rule  of  construction  which  has  long 
been  adhered  to  in  the  administration  of  such 
grants,  and  in  the  decisions  of  the  courts, 
without,  so  far  as  we  know,  any  such  modi- 
ficHtlon  as  Is  now  suggested.  We  have  al- 
ready said  that  the  certiQcation  of  this  land 
to  the  state  was  not  effectual  to  transfer  the 
title.  We  suppose  this  certification  to  have 
been  made  under  the  act  of  August  3,  1854, 
entitled  "An  act  to  vest  in  the  several  states 
and  territories  the  title  In  fee  of  the  lands 
which  have  been  or  may  be  certified  to  them." 
It  provides  "that  in  all  cases  where  lands 
have  been,  or  shall  hereafter  be.  granted  by 
any  Liw  of  congress  to  any  one  of  the  several 
states  or  territories,  and  where  said  law  does 
not  convey  the  fee-simple  title  of  such  land, 
or  require  patents  to  be  issued  therefor,  the 
list  of  such  lands  which  may  have  been,  or 
may  hereafter  be,  certified  •  *  *  shall 
be  regarded  as  conveying  the  fee-simpie  of 
all  the  lands  embraced  in  such  lists  that  are 
of  the  character  contemplated  by  such  acts  of 
congress,  and  intended  to  be  granted  thereby; 
but  wlierethe  lands  embraced  in  such  lists  are 
not  of  the  character  embraced  by  such  act  of 
congress,  and  are  not  intended  to  be  granted 
thereby,  said  lists,  so  far  as  these  lands  are 
concerned,  shall  be  perfectly  null  and  void, 
and  no  right,  title,  claim,  or  interest  shall  be 
conveyed  thereby." 

The  certificate  of  these  lands  did  not  affect 
the  title,  for  the  reason  that  the  granting  act 
did,  by  its  own  force,  convey  the  title  of  all 
lands  to  which  It  was  applicable.  Further^ 
more,  Brott's  pre-emption  right  having  at- 
tiiched  before  tlie  location  of  the  road,  as  it 
was  Contemplated  such  rights  might  attach, 
the  land  cannot  be  deemed  to  have  been  In* 
tended  to  p»as  to  the  state  by  the  grant. 

We  do  not  deem  it  necessary  to  consider 
whether,  by  Brott's  occupation  of  the  land 
prior  to  the  enactment  uf  the  granting  act  of 
1857,  as  a  mail  station  pursuant  to  the  act  of 
1855,  he  acquired  such  a  right  of  pre-emption 
as  would  bring  the  case  within  the  proviso 
of  the  grant  of  1857.  excepting  from  its  op- 
eration "all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  congress,  or  ia 
any  other  manner  by  competent  authority, 
for  the  purpose  of  aiding  in  any  object  of  in- 
ternal improvement,  or  for  any  other  purpose 
whatsoever."  The  order  refusing  anewtrial 
is  reversed. 

Collins,  J.,  did  not  sit  la  this  case. 


Digitized  by 


84 


NORTHWESTERN  RErORTEB,  VOL.  43. 


(Htna. 


Newell  et  oZ.  e.  Cocbban  et  oZ. 
Xbwbll  et  al,  e.  Hoij}bii>qb. 
{Supreme  Cmirt  of  MinneMota.  Aug.  0,  1889.) 
FARTsaKSBip — Fraui>~Dbbi>8 — Deutert. 

1.  An  a^eementbetweeD  severslpartiesto  pur- 
chase real  propert7  for  the  purpose  of  ■ellinK  again 
at  a  profit  for  their  Joint  benefit,  each  contributing 
equally  to  the  enterprise,  and  agreeing  that  the 
title  abaU  be  taken  in  the  name  oi  one  of  the  par- 
ties for  the  benefit  of  ail,  held  to  be  a  contract  in 
the  nature  of  a  partnership,  and  valid,  i^though 
not  in  writing.^ 

2.  The  relation  of  the  parties  thus  established 
was  of  a  fiduciary  ebaracter,  Imposiag  upon  the 
BBBodatee  the  doty  of  fair  and  open  dealing  wlUi 
each  other.  Each  was  entitled  to  an  equal  share 
in  the  proceeds  of  the  property  sold.  One  of  them 
having  induced  his  associates  to  sell  the  property 
for  a  price  which  was  in  fact  aJl  It  was  worth,  he 
having  a  secret  agreement  with  the  purchaser, 

f uTBuant  to  which  Qe  realized  a  still  larger  sum 
rem  the  property  than  his  associates,  they  were 
entitled  to  an  accounting,  and  to  recover  from  him 
their  share  of  that  excess. 

8.  The  purchasers  who  paid  the  larger  price  to 
one  of  the  associates,  pursuant  to  the  secret  agree- 
mebt,  cannot  be  required  to  pay  equtU  sums  to  the 
othen. 

4.  A  deed  of  oonveyanoe,  delivered  by  the  holder 
of  tlie  legal  title  to  the  person  equitably  entitled 
thereto,  and  retained  bv  the  latter,  the  deed  run- 
ning to  a  third  person,  is  not  neoesaarily  to  be  re- 
garded ae  having  talcen  effect  as  a  oonvoyanooh 

{SyUabus  by  the  Court.) 

Appeal  from  district  court,  Bamsc^  county; 
Brill,  Judge.  • 

C.  E.  &  A.  Q.  Otis,  {Geo.  B.  Young,  of 
counsel,)  for  William  Frank  Newell  and  John 
F.  Fulton,  appellants  and  respondents.  Davis, 
Kellogg  <&  Severance,  for  appellant,  Earl  A. 
Holdridge.  Flandrau,  Squires  <&  Cutcheon 
and  Henry  J.  Hom^  for  Thomas  Cochran, 
Jr.,  and  SUas  B.  Wateh,  respondents. 

Dickinson.  J.  The  facts  of  this  case  as 
found  by  the  court  maybe  thus  stated;  Prior 
to  March  26,  1886.  the  plaintiffs  and  the  de- 
fendant Holdridge  entered  into  an  oral  agree- 
ment with  each  other  to  purchase  a  tract  of 
land  of  40  acres  owned  by  one  John  Ireland. 
The  purchase  was  to  be  for  their  joint  ac- 
count, and  for  the  purpose  tit  selling  the  land 
at  a  profit.  They  were  to  be  equally  inter- 
ested in  the  transaction,  sharing  equally  in 
the  payment  of  the  purchase  price,  in  the  ex- 
penses that  might  necessarily  be  incurred  in 
the  management  and  disposing  of  the  prop- 
erty, and  in  the  proQts  and  losses  which 
might  result.  For  convenience  the  title  was 
to  be  conveyed  to  and  held  by  Newell,  but  for 
the  benefit  of  all.  The  purchase  was  made 
as  contemplated,  on  the  26th  day  of  March, 
for  the  sum  of  $70,000,  and  the  title  con- 
veyed to  Newell.  A  part  of  the  purchase 
price  was  paid,  each  of  the  three  purchasers 
paying  an  equal  sum,  and  the  remainder  was 
secured  by  the  notes  of  Newell  and  a  mort- 
gage upon  the  land.  It  was  also  agreed  by 
the  purchasers  that  each  one  should  use  his 


*  Concerning  what  oonstitntee  a  partnership,  see 
Rnnnels  v.  Moffat,  (Mich.)  41  N.  W.  Rep.  224,  and 
note;  Railway  Co.  v.  Johnson,  (Tex.)  7  8.  W.  Rep. 
888,  and  note;  Klosterman  v.  Mayes,  (Or.)  ^  Pac. 
Rep.  4ae ;  Qalway  v.  Nordlinger,  4  N.  T.  Supp.  Otf. 


best  endeavors  to  manage  and  sell  the  land 
for  their  Joint  benefit.  Pursuant  to  a  sepfr 
rate  arrangement  between  Holdridge  and  one 
Stowell,  the  latter  advanced  to  the  former 
one-half  of  the  purchase  money  paid  by  him, 
and  it  was  agreed  between  them  that  they 
should  be  equally  Interested  In  the  transac* 
tion.  Of  this  the  plaintiffs  had  no  Icnowl- 
edge,  and  in  all  subsequent  transactions  Hold- 
ridge acted  as  the  sole  owner  of  the  one-third 
share.  In  June,  1886,  Newell,  at  the  request 
of  Holdriilge,  executed  and  delivered  to  the 
latter  a  deed  in  terms  conveying  an  undivided 
one-third  of  the  land,  subject  to  the  mortgage, 
to  Clara  M.  Holdridge,  his  wife.  This  was 
not  intended  to  sever  tlie  interest  of  Holdridge 
from  that  of  the  plaintiffs,  or  to  destroy  the 
relations  into  which  tliey  had  entered;  but 
only  as  a  means  of  establishing  Hold  ridge's 
interest  in  the  property  in  case  of  Newell's 
death.  The  deed  was  not  recorded,  and  it 
does  not  appear  to  have  been  delivered  to  the 
grantee  named  in  it,  or  that  she  knew  of  it. 
This  land  lies  adjacent  to  and  between  the 
cities  of  St.  Paul  and  Minneapolis.  In  July 
and  August,  18^6,  it  was  publicly  reported 
that  the  establishment  of  a  passenger  motor 
line  between  those  cities  was  contemplated, 
and  efTorts  were  made  on  the  part  of  the  de- 
fendants Cochran  &  Walsh,  one  Moore,  and 
others,  to  induce  the  projectors  to  carry  out 
the  proposed  undertaking.  On  the  5th  of 
August,  and  thereafter  until  after  the  con- 
veyance by  the  plaintiffs  of  thair  interest  in 
the  property,  tlie  negotiations  had  progressed 
so  far  that  it  seemed  probable  that  the  motor 
line  would  be  built  in  the  immediate  future, 
and  that  it  would  run  across  this  land,  which 
would  have  greatly  enhanced  the  value  of  the 
same.  The  defendants  then  knew  the  facts 
as  to  this  probable  construction,  although  the 
plaintilTs  did  not,  nor  did  they  know  of  such 
negotiations.  In  view  of  this  probability 
Cochran  &  Walsh,  with  Moore  and  others,  as- 
sociated themselves  together  under  the  name 
of  the  "Reserve  Township  Syndicate,"  for  the 
purchase  of  this  with  other  lands.  It  was 
agreed  by  them  and  Holdridge  that  Moore 
should  negotiate  with  Newell  for  the  pur- 
chase of  the  land  individually;  thatheshould 
offer  Newell  $74,000,  and  should  purchase 
for  that  price,  if  satisfactory  terms  could  be 
made,  talcing  a  conveyance  to  himself,  but 
holding  the  title  for  the  "Syndicate"  and 
Holdridge.  Holdridge  was  not  willing  to  pait 
with  his  interest  at  that  price,  but  it  whs  se- 
cretly agreed  between  him  and  the  "Syndi- 
cate" that  if  the  purchase  should  be  effected 
from  Newell,  Moore  would  hold  one-third  of 
the  jiroperty  for  Holdridge  and  the  assignee 
of  the  latter,  and  thiit  Holdridge  should  then, 
at  his  option,  either  take  a  one-third  interest 
in  the  syndicate,  or  sell  his  one-third  in- 
terest in  the  land  to  the  syndicate  for  such 
higher  price  as  should  thereafter  be  agreed 
upon ;  and  that  this  agreement  should  be  con- 
cealed from  the  plaintiffs.  The  offer  was 
made  as  proposed.  The  plaintiffs  then  con- 
sulted with  Huldridge,  who  folsely,  and  with 
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Intent  to  deceive  and  defraud  them,  and  to 
Induce  them  to  sell,  represented  that  he  was 
willing  to  sell,  and  advised  them  to  accept 
the  offer.  Belying  upon  this,  without  knowl- 
edge of  the  secret  agreement  or  of  the  pros- 
pect for  the  construction  of  the  motor  line, 
and  believing  that  the  transaction  involved 
the  dis|>osal  of  Holdridge's  interest  upon  the 
same  terms,  the  plaintifTa  accepted  the  offer 
on  the  5th  of  August,  and  Kewell  entered  into 
a  contract  witti  Moore  in  writing  to  sell  the 
land.  Theconvejance  was  to  be  made  with- 
in 30  days.  One  thousnnd  dollars  earnest 
money  was  paid.  At  the  end  of  80  days, 
Moore  not  being  then  ready  to  complete  the 
performance  of  the  contract,  Newell  (extended 
the  time  allowed  therefor.  At  that  time 
New^ell  knew  of  the  negotiations  for  the  mo- 
tor line,  and  the  prospect  concerning  it.  Sep- 
tember 20th  the  conveyance  was  made  to 
Moore,  who  paid  $21,700  in  cash,  and  assumed 
tlie  payment  of  Newell's  notes  and  mortgages. 
Xewetl  paid  to  Holdridge  one-third  of  the 
money  paid,  which  the  latter  immediately  re- 
IMiid  to  the  syndicate.  Holdridge  did  not  take 
an  interest  in  the  syndicate,  but  sold  to  the 
syndicate  the  one-third  interest  In  the  prop- 
erty represented  by  him  at  a  price  in  excess 
of  that  for  which  the  intereats  of  the  plain- 
tlffa  were  thus  procured.  The  [dainUffa 
would  not  have  made  this  sale  had  they 
known  of  the  secret  agreement  with  Hold- 
ridge. although  the  land  was  then  fairly  worth 
no  more  than  tlie  price  for  which  they  sold. 
The  defendants  believed  It  to  be  worth  more 
by  reason  al  the  motor  project.  Shortly  after 
the  events  above  staled,  that  project  was 
abandoned,  and  the  line  has  never  been  built. 
However,  the  land  has  since  then  been  sold 
by  the  syndicate  at  a  profit,  some  other  im- 
provements having  tended  to  increase  its 
viUue.  At  the  time  of  the  combination  of 
the  defendanta  and  others  to  purchase  the 
land*  and  of  the  purchase,  Cochran  ft  Walsh 
knew  that  Holdridge  was  interested  with  the 
phiintiflb  in  the  land,  but,  as  the  court  flnds, 
it  does  not  appear  that  they  knew  the  precise 
character  of  liia  reUtion  with  the  plaintiffs, 
whether  as  a  partner  or  tenant  in  common. 
Such  being,  in  substance,  the  facts  found  by 
the  court,  it  was  thereupon  considered  that 
as  to  the  defendant  Holdridge  the  plaintiffs 
were  entitled  to  an  aoeonnting.  and  that  he 
was  responsible  to  the  extent  of  two-thirds 
of  the  price  realized  by  lilm  upon  the  sale  to 
the  syndicate,  in  excess  oi  his  proper  share  of 
tlie  price  for  which  the  sale  by  Newell  was 
made;  and  that  as  to  Cochran  A  Walsh  the 
^aintifh  were  not  entitled  to  any  relief. 
Holdridge  appealed  from  an  order  refusing  a 
new  trial,  and  the  plaintiffs  from  a  j  udgment 
entered  in  favor  of  Cochran  and  Walsh. 

It  is  contended  on  the  part  of  Holdridge 
that  the  contract  between  himself  and  the 
plaintiffs  was  void,  Iteing  in  contnivention  of 
the  statute  of  frauds  and  of  the  statute  of 
uaes  and  trusts.  There  is  some  conQict  in 
the  decisions  upon  this  subject,  but  the  ques- 
tion is  not  a  new  one  in  this  state.  In  flodge 


V.  Twitchell,  33  Minn.  889,  23  N.  W.  B^p. 
547.  the  same  question  was  presented  In  the 
appellant^s  brief,  and  the  dwision,  although 
not  referring  to  that  feature  of  the  case, 
involved  the  determination  of  it  adversely  to 
the  appellant.  See,  also.  Stern  v.  Harris,  41 
N.  W.  llep.  lOSQ',  Dale  V.  Hamilton,  5  Hare, 
369;  Chester  v.  Dickerson,  64  N.  Y.  1;  Bun- 
nel  V.  Tainlor,  4  Conn.  568;  Holmes  v.  Mo> 
Cray,  51  Ind.  358;  Bichards  v.  Grinnell.  63 
Iowa,  44, 18  N.  W.  Rep.  668.  We  therefore 
hold  that  the  contract  was  valid. 

The  finding  of  the  court  as  to  Holdridge 
having  sold  his  interest  for  a  sum  proportion- 
ately  larger  than  that  realized  by  the  plain- 
tiffs is  sufficiently  supported  by  the  evidence 
in  the  case.  The  conclusion  as  to  Holdridge's 
accountability  to  the  plaintiffs,  upon  the  facts 
found,  is  right.  It  is  assumed  by  the  de- 
fendant that  the  court  found  that  the  plain- 
tiffs and  Holdridge  were  not  partners.  This 
assumption  is  based  upon  the  fact  that  the 
court,  after  setting  forth  the  facts  specldcal- 
ly,  in  substance  as  above  stated,  then  found 
that  "save  as  aforesaid"  the  allegations  of 
the  pleadings  were  not  established.  We 
need  not  pause  to  consider  whether  the  court 
intended  to  find  that  tliere  was  not  acomplete 
partnership.  From  the  facts  specifically 
found  the  legal  conclusion  follows  that  the 
relation  created  between  the  parties  was  in 
the  nature  of  a  partnership,  and  this  relation 
imposed  upon  the  associates  the  duty  of  fair 
and  open  dealing  brtween  themselves  In  the 
prosecution  of  Uie  common  enterprise. 
Hodge  V.  Twitchell,  S3  Minn.  389,  23  N.  W. 
Kep.  547:  Stern  v.  Harris.  41  N.  W.  Bep. 
1036;  Hulett  Fairbanks.  40  Ohio  St  244; 
King  V.  Wise.  43  Cal.  628.  The  plaintiffs 
had  a  right  to  rely  upon  the  judgment  and 
advice  of  the  defendant  Holdridge  as  being 
honestly  given  for  the  promotion  of  the  com- 
mon purpose,  and  not  for  the  purpose  of  de- 
ception, and  the  securing  of  an  individual 
advantage.  It  may  be  granted  that  Hold- 
ridge might  have  refused  to  part  with  his  in- 
iierest  except  upon  terms  satisfactory  to  him- 
self, and  that,  if  the  plaintlfb  had  sold  their 
Interest,  and  Holdridge  hati  afterwards  boU 
his  upon  more  favorable  terms,  there  would 
have  been  no  cause  of  action.  But,  however 
that  may  be,  he  Is  liable,  upon  the  facts  stated, 
to  the  extent  of  two-thirds  of  the  considera- 
tion received  by  him  in  excess  of  that  for  which 
he  dishonestly  induced  the  plaintiffs  to  seU. 
He,  believing  the  property  to  be  worth  more, 
induced  his  associates  to  sell  the  whole  pTop^ 
erty,  as  they  supposed,  for  ttib  price  offered; 
he  having  at  the  same  time  a  secret  agree- 
ment with  the  purchasers,  securing  to  him- 
self tbeoption  to  share  with  them  in  the  sup- 
posed advantages  of  a  good  t)argain,  or  to  re- 
ceive individually  a  larger  price  for  an  undi- 
vided one-third  of  the  property.  AlS  between 
himself  and  the  plaintiffs  thatexcess  received 
by  . Holdridge  must  be  deemed  to  be,  as  It 
was  in  fact,  a  part  of  the  price  paid  for  the 
property,  and  it  should  be  shared  equally  be* 
tween  them.  It  does  not  affect  the  case  that 
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in  fact  the  amount  already  realized  by  the 
plaintiffs  on  the  sale  was  equal  to  twu-thirds 
of  the  real  value  of  the  land.  They  were  en- 
titled to  receive,  not  merely  their  proportion 
of  the  value  of  tbe  property,  but  of  the  entire 
sum  realized  from  the  sale  of  it. 

The  findings  of  the  court  as  to  the  effect  of 
the  deed  to  Clara  M.  Holdridge  are  sustained. 
The  case  justified  the  conclusion  that  the 
title  was  never  transferred  by  means  of  that 
deed.  The  case  is  distinguishable  from  those 
where  the  owner  of  land  executes  a  convey- 
ance and  places  it  on  record,  or  delivers  it  to 
a  stranger  for  tbe  benefit  of  the  grantee 
named  in  it.  The  property  described  in  this 
deed  was  the  interest  which,  by  the  terms  ot 
the  agreement  between  Hoidridge  and  the 
plaintiflb.  belonged  to  him.  Hoidridge  pro- 
cured the  deed  to  be  executed.  He  received 
it,  and,  so  far  as  it  appears,  never  delivered 
it  to  his  wife.  In  view  of  his  own  relation 
to  the  property,  and  of  the  circumstances  un- 
der which  the  deed  was  executed  and  placed 
in  his  liands,  it  was  properly  optional  with 
bim  whether  effect  should  be  given  to  the 
deed  by  delivering  it  to  his  wife  or  nut.  His 
conduct  strongly  indicated  that  he  never  did 
determine  to  make  tlie  deed  effectual  by  de- 
livery, but  suffered  tlie  legal  title  to  remain 
in  Xeweil.  Even  in  his  answer  Hoidridge 
pleads  that  the  conveyance  by  deed  was  to 
himself,  which  however  waa  not  the  fact. 
Our  <»nciusion  la  that  as  to  Hoidridge  tbe  de- 
dsiun  of  the  court  was  riglit,  and  the  order 
refusing  a  new  trial  shouM  be  affirmed. 

We  come  now  to  consider  the  appeal  of  the 
plaintltfii,  Involving  the  question  of  tbe  lia- 
bility ot  Cochran  &  Walsh.  We  deem  tbe 
evidence  to  have  justified  the  findings  of  the 
court,  to  the  effect  that  Cochran  &  Walsh 
were  not  employed  by  the  pl^ntifls  as  agents 
for  the  sale  of  the  property,  and  thai  Uie 
property  was  really  worth  no  more  than  the 
price  for  which  the  side  was  supposed  by  the 
plaintiffs  to  have  been  made,  and  of  which 
they  received  their  proper  share.  In  no  view 
of  this  case  could  Cochran  &  Walsh  have  been 
held  responsible  to  the  plaintiffs  for  the  sum 
for  which  the  syndicate  afterwards  sold  the 
property  in  excess  of  that  for  which  they 
purchased  it.  To  such  a  claim  It  would  be 
enough  to  answer  that  the  property  was  actu- 
ally sold  to  the  syndicate;  that  this  action  is 
predicated.upon  tbe  fact  of  such  a  sale  hav- 
ing been  made;  and  that  damages  for  any 
fraudulent  conduct  inducing  the  plaintiffs  to 
sell  would  be  measured  by  the  difference  be- 
tween the  price  for  which  the  sale  was  made 
by  the  plaintiffs  and  the  actual  value  of  the 
property.  Therefore ,  upon  the  facts  of  this 
case,  there  could  have  been  no  recovery  of  sub- 
stantial damiiges  against  Cocliran  &  Walsh 
merely  upon  the  ground  that  the  plaintiffs 
had  been  induced  by  fraudulent  means  to  sell 
the  property.  The  further  question  is  pre- 
sented as  to  whether  CuctirHn  &>  Walsh'  are 
liable  to  the  plaintiffs  in  respect  to  the  excess 
of  tlie  purchase  price  which  Hoidridge  re- 
ceived over  that  realized  by  tbe  plaintiff. 


We  will  assume — what  the  plaintiffs  claim 
should  have  been  found  by  the  court  as  a 
fact  in  the  case — that  Cochran  &  Walsh  knew 
of  the  relations  subsisting  between  Hoidridge 
and  the  plaintiffs  with  respect  to  tbe  prop- 
erty. It  must  be  borne  In  mind  that,  since 
the  plaintiffs  realized  all  that  the  property 
was  worth,  so  that  they  can  recover  no  sub- 
stantial damages  upon  the  ground  that  the 
sale  was  Induced  by  fraud,  their  right  of  re- 
covery is  necessarily  limited  to  the  excess  of 
tlie  price  received  by  Hoidridge  over  that  re- 
ceived bythe  plaintiffs.  They  are  entitled  to 
recover  their  proper  share  ot  wtiat  was  thus 
paid,  and  because  it  was  paid*  1}ecause  that 
was  really  a  part  of  the  price  for  which  the 
land  was  sold.  The  claim  does  not  rest  upon 
any  contract  of  Cochran  &  Walsh  and  their 
associates  to  pay,  as  the  price  ot  the  prop- 
erty, a  sum  wliich  they  have  refused  or  neg- 
lected to  pay;  but  rather  upon  the  fact  that 
they  have  made  payment.  But  Cochran  & 
Wsdsh  and  their  associates  were  purchasers 
only.  They  stood  in  no  relation  of  trust  to- 
wards the  common  owners  ot  the  property, 
nor  were  they  bound  to  see  to  It  that  Hoid- 
ridge accounted  to  the  pl^ntifls  for  wliat  he 
received,  and  that  he  paid  to  them  their 
proper  shares.  We  think  that  the  contest  is 
narrowed  to  one  concerning  the  proceeds  aot- 
uaUy  paid  by  Cochran  &  Walsh  and  their  as- 
sociates to  one  of  the  parties  who  stood  in  the 
relation  ot  partners  to  each  other.  It  can 
hardly  be  that  the  very  fact  ttiat  the  pur< 
chasers  paid  this  larger  sum  to  Hoidridge  as 
the  price  uf  tbe  property,  than  they  had  paid  to 
the  others,  creates  a  liability  to  pay  so  much 
of  the  purchase  price  a  8«»iid  time  to  the 
plaintiffs,  or  that  by  reason  of  having  made 
such  payment  they  are  answerable  for  the 
equitable  distribution  of  the  fund  by  Hoid- 
ridge. The  case  would  tiave  been  different 
if  the  plaintiffs  had  been  fraudulently  in- 
duced to  sell  for  leas  than  the  value  of  the 
property.  In  such  a  case,  if  Cochran  &  Walsh 
had  been  parties  to  the  fraud  they  might  have 
been  responsible  in  damages.  We  consider, 
therefore,  that  Iwtii  the  judgment  and  ttte 
order  refusing  a  new  trial  should  be  affirmed. 


MGCiLAUFi.iN  et  al,  «.  Bbeden  9t  al. 
(Supreme  Court  of  Minnesota.  Aag.  19,  1889.) 

Mkchasicb'  Liens. 
B.,  as  the  owner  of  certain  real  property,  entered 
Into  a  contract  with  S.  and  J.  snbstantlaUj  like 
that  mentioned  in  HiU  t.  Oi±  4S  N.  W.  294. 
S.  and  J.  booght  material  of  the  plainUffs  hereio, 
with  which  to  erect  the  dweltlng-houaes  described 
in  tbeir  contract  with  B.,  failed  to  pay  for  the 
same,  and  subsequently  forfeited  and  surrendered 
all  their  rights  in  tbe  lots  and  houses  to  said  B. 
Plaintiffs  thereupon  filed  a  verified  statement  for 
a  lien,  in  which  they  asserted  that  the  material 
was  furaished  by  plaiotiffs  under  a  contract  wiUi 
S.  and  J. .  who  held  a  contract  for  a  deed  from  the 
owner  of  the  real  estate,  said  B.,  "and  for  con- 
structing three  dwelling-houses,  located  on  the 
premises ; "  and,  further,  that  B,  was  the  legal,  and 
B.  and  J.  the  equitable,  owners  ot  tbe  Jota.  There 
was  no  other  allegation  as  to  the  purpose  for  which 
the  material  was  furnished,  nor  was  B.  connected 
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with  the  coDstruction  of  the  taonBes  in  any  other 
manner.   Held,  that  the  affidavit  for  a  Uea  was 
Insufficient. 
[Sytlnbua  try  the  CnurU) 

Appeal  from  district  court,  Hennepin 
county;  Locbren,  Judge. 

Ueland,  8hore»  &  Holt,  for  appellants. 
MiUard  P.  Bowen,  for  respondents. 

CoixiNS.  J.  January  14,  1887.  the  de- 
fendant Emma  Beeden,  as  the  owner  of  cer- 
tain real  property,  entered  into  a  contract 
with  the  defendants  Scliunstrom  and 
Ephraim  Johnson,  whereby  she  agreed  to 
sell  and  convey  the  same  to  tliem.  But  a 
small  sum  was  paid  at  tlie  date  of  the  con- 
tract, the  balance  of  the  purchase  price  fall- 
ing due  June  Ist  following.  As  a  part  of 
this  contract  It  was  agree<l  that  the  purchas- 
ers should  erect  three  dwelling-houses  upon 
the  premises,  each  of  specified  dimensions, 
by  said  Ist  day  of  June,  which  dwellings 
were  to  be  the  absolute  property  of  said  ven- 
dor, as  additional  security  for  the  payment  of 
the  purchase  price,  and  to  become  forfeited, 
with  all  other  improvements,  if  the  contract 
of  sale  was  not  strictly  complied  with  by  the 
vendees.  The  plaintiCTs  in  this  action  fur- 
nished materials  to  the  latter,  which  were 
used  in  the  erection  of  these  three  dwellings, 
and  they  now  demand  that  the  value  of  the 
same  be  adjudged  a  lien  upon  the  real  estate 
and  its  appurtenances  as  against  defendant 
Beeden.  the  purchasing  defendants  having 
failed  to  comply  with  tlie  terms  of  their  con- 
tract, and  having  forfeited  and  surrendered 
all  rights  thereunder.  It  will  be  noticed  by 
comparison  thnt  the  facts  herein  do  not  differ 
materially  from  those  presented  to  this  court, 
and  considered  quite  recently  in  Hill  v.  Qill. 
42  N.  W.  Rep.  294. 

The  relief  demanded  was  granted  below, 
and  an  appeal  is  taken  from  the  judgment, 
three  distinct  errors  l)eing  assigned,  of  which 
we  need  consider  but  one.  This  is  based  up- 
on an  all^^  defect  in  the  affidavit  for  the 
lien,  and  it  Is  apparent,  we  think,  that  the 
point  was  not  specially  brought  to  the  atten- 
tion of  the  learned  judge  who  tried  the  case. 
That  part  of  the  affidavit  which  is  criticised 
and  declared  insufficient  is  as  follows,  viz.: 
"That  the  annexed  is  a  true  and  correct  ac- 
count of  the  labor  performed  and  materials 
furnished  by  said  McGlaaflin  &  Burfening  to 
and  for  Olof  Schunstrom  and  Ephraim  John- 
son, at  Minneapolis,  in  said  county;  and  the 
prices  thereof  set  forth  in  the  account  hereto 
annexed  are  just  and  reasonable,  and  the 
same  is  unpaid.  That  said  labor  was  per- 
formed and  material  was  furnished  for  said 
Olof  Schunstrom  and  Ephraim  Johnson  at 
the  time  in  said  account  mentioned,  under 
and  by  viitueof  scontract  between  McGlauf- 
lin  &  Burfening.  affiant,  and  said  Olof  Schun- 
strom and  Ephraim  Johnson,  who  held- a 
contract  for  a  deed  from  Emma  A.  Beeden, 
owner  of  the  lots  described  herein,  and  for 
oonstracUng  three  certain  dwelling-houses, 
located  on  the  premises  hereinafter  described. ' 


That  said  material  was  equally  apportioned 
between  said  three  dwelling-houses.  And 
the  affiant  further  makes  oath  and  says  that 
the  said  Emma  A.  Beeden  was,  at  the  time 
said  conti-act  was  entered  into,  and  said  iHbor 
was  performed  and  material  was  furnished, 
the  legal  owner  of  said  dwellings  and  luts  de- 
scribed herein,  and  that  said  Olof  Schun- 
strom and  Ephraim  Johnson  were  the  equi- 
table owners  thereof,  and  that  said  buildings 
are  situate  upon  certain  lots  of  land  owned 
by  said  Emma  A.  Beeden.  legal  owner,  and 
said  Olof  Schunstrom  and  Ephraim  Johnson, 
equitable  owners,  described  as  follows,  to- 
wit:  Lots  thirteen  (13)  and  fourteen,  (14,) 
in  block  four,  (4,)  in  Wolverton's  addition 
to  Minneapolis,  according  to  the  plat  thereof 
on  file  and  of  record  in  the  office  of  the  reg- 
ister of  deeds  in  and  for  said  Hennepin  couur 
ty,  Minnesota.  And  this  affiant,  Eugene  O. 
McGlautlin,  of  and  for  said  Srm,  claimsalien 
on  said  premises."  It  is  firmly  settled  bythe 
decisions  of  this  court  that,  as  the  filing  of 
the  affidavit  or  verified  statement  operates  as 
the  creation  of  the  lien,  and  also  as  a  notice 
to  all  of  Its  existence,  it  must  show  facta  suf- 
ficient to  fulQll  the  statutory  requirements 
for  a  lien;  that  the  record  must  disclose  a 
valid  lien,  prima  facie;  thVt  the  statement 
must,  upon  Its  face,  show  a  right  upon  the 
part  of  the  claimant  to  impose  a  charge  upon 
the  property;  and,  in  brief,  that  the  lien  affi- 
davit must  in  some  way  connect  the  lien 
claimant  with  the  owner  whose  property 
rights  are  sought  to  be  affected,  ii)  respect  to 
tlie  work  in  the  performance  of  which  the 
claimant  has  furnished  labor  or  inateriaL 
Clark  V.  Schatz,  24  Minn.  304;  Bugg  v. 
Hoover,  28  Minn.  407,  10  N.  W.  Uep.  473; 
Keller  v.  Houlihan,  32  Minn.  48»,  21  N.  W. 
Hep.  729;  Anderson  v.  Knudsen,  33  Minn. 
172.  22  N.  W.  Rep.  302;  Dye  v.  Forbes,  34 
Minn.  17,  24  N.  W.  Rep.  309;  Merriman  v. 
Bartlett,34Minn.525,26K;W.Rep.728.  Ap- 
plying  the  rules  established  by  these  many 
cases,  and  by  which  all  affidavits  for  liens 
must  be  examined,  we  find  that  this  lacks 
one  of  two  essentials,  and  \t  is  of  little  or  no 
consequence,  practically,  which  it  may  prove 
to  be.  It  asserts  that  the  material  was  fur- 
nished by  plaintiffs  under  a  contract  with 
Schunstrom  and  Johnson,  who  held  a  con- 
tract for  a  deed  from  the  owner  of  the  real 
estate,  the  defendant  Beeden,  "and  for  con- 
structing three  dwelling-liouses,  located  on 
the  premises."  It  further  states  that  Beeden 
was  the  legal,  while  Schunstrom  and  Johnson 
were  the  equitiible,  owners  of  the  lots  on 
which  the  houses  were  built.  It  must  clearly 
appear  from  a  verified  statement  for  a  lien 
that  the  material  was  furnished  for  the  erec- 
tion of  the  structure  upon  wliich  the  lien  is 
clairoed,  or  the  statement  is  fatally  defective. 
Keller  v.  Houlihan,  supra.  And  from  the 
other  cases  cited,  as  well  as  from  what  is 
said  in  Meyer  v.  Berlandi,  40  W.  Rep.  513. 
and  in  EIUl  v.  Gill,  supra,  it  is  obvious  that 
the  lien  affidavit  must  disclose  facts  sulfl- 
cient,  under  circamstances  like  these,  where 
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it  afnrmatirely  appears  that  the  personi  to 
whom  the  materials  were  sold  had  a  contract 
for  the  purchase  of  the  land  only, — a  mere 
equitable  interest  in  It, — to  show  that  their 
vendor,  the  holder  of  the  legal  title,  had  in 
some  manner  authorized  the  erection  of  the 
houses.  If  she  but  sold  and  agreed  to  convey, 
this,  of  itself,  would  not  subject  her  legal 
title  to  a  lien  for  material  or  labor.  If  she  di- 
rected the  erection  of  the  buildings  and  obli- 
gated her  Vf  ndeea  to  construct  them ,  it  should 
so  appear  in  the  affidavit  as  well  as  upon  trial. 
Kow,  In  the  case  at  t>ar,  if  we  tr^at  the  words 
last  quoted  as  asserting  that  this  material  was 
furnished  for  the  erection  of  the  dwelling- 
hotiaes,  —  aud  it  is  certainly  nowhere  else 
stated, — there  is  an  omission  In  the  affidavit 
to  connect  the  defendant  Beeden  with  either 
material  or  houses;  nothing  to  indicate  that 
she  WHS  not  an  entire  stranger  to  both.  If, 
upon  the  other  hand,  we  assume  what  is 
perhaps  the  true  construction,  that  the  quoted 
words  charge  that  Schunstrom  and  Johnson 
held  a  contract  with  Beeden  for  ttie  erection 
of  the  houses,  as  well  as  for  the  purchase  of 
the  lots  upon  which  they  were  to  be  placed ; 
that  they  refer  to  their  immediate,  instead  of 
their  remote,  antecedent, — we  discover  that 
there  is  a  total  absence  of  any  allegation  that 
the  material  was  furnished  for  these  houses. 
That  part  of  the  paragrapli  now  under  con- 
sideration cannot  be  stretched  so  as  to  per- 
form double  duty,  to  connect  the  defendant 
Beeden  with  the  construction  of  the  houses 
upon  her  lots  by  paities  who  held  a  siipple 
contract  of  purchase,  and,  at  the  same  time, 
to  aver  that  the  material  was  furnished  for 
the  erection  of  these  houses.  The  affidavit 
Is  insufflcient,  and  tlie  judgmoit  is  reversed. 


JjBCWKLL  t».  Grand  Lodob  A.  O.  U.  W. 
(SujTTwne  Court  qf  Kinnefota.  Axtg.  19, 18B9.) 

HCTUAL  BKHBm  SoOIlTIBft— COBFOUTIOM  D8 

Pacto. 

1.  Upon  the  trial  of  this  action  the  plaintiff  was 
permitted,  against  the  defendant's  objeciion,  to 
Introduoe  certain  testimony  tending  to  show  that 
defendant  was  a  corporation  defncto.  Held  tlut, 
in*  any  aspect  of  the  case,  there  was  no  error  In 
tiie  roling  on  tbto  point. 

2.  A  flection  of  the  defendanVs  ooofltltntion,  reg- 
alatine  Uie  manner  of  paying  death  olalms  oat  at 
a  ben^<^ry  fa&d,  examined  and  oonstrued. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Ramsey  coun- 
ty; Wilkin,  Judge. 

James  Schoonmaker.toT&ppeUsaxt.  Jamea 
E.  Markhamt  for  respondent. 

CJoLLiNs,  J.  In  the  year  1883  Henry 
Jewell,  the  plaintiff's  son,  liecame  a  memt}er 
of  the  order,  of  United  Workmen,  and,  by 
observing  certain  rules  and  regulations,  en- 
titled to  participate  In  what  is  known  as  a 
"beneficiary  fund"  to  the  amount  of  92,000. 
whereupon  the  defendant  issued  its  certificate 
to  him  to  that  effect,  and  for  said  sum  of 
$2,000,  which  was  to  be  paid,  upon  his  de- 
cease, "according  to  his  will  and  bequest." 


On  November  4,  1884,  said  Jewell  died  in- 
testate, leaving  surviving  him  no  wife,  no 
children,  and  no  mother.  The  defendant  re- 
sisted payment  of  this  certificate  fur  several 
reasons,  but  upon  a  trial  below  the  court 
ordered  a  verdict  for  the  plaintiff.  From  an 
order  refusing  a  new  trial  defendant  appeals, 
alleging  three  distinct  errors.  Of  these  we 
mention  but  two.  * 

1.  In  its  answer  the  defendant  averred 
that  it  was  unincorporated  when  itissued  the 
certificate  in  question.  Upon  the  issue  thus 
formed  by  the  pleadings,  the  plaintiff  offered 
leatimony,  which  the  court  received  under 
objection.  We  fail  to  distinguish  between 
this  answer  and  that  considered  in  Water- 
Power  Co.  v.  Bridge  Co.,  23  Minn,  186,  and 
therefore  the  testimony  was  superfluous  and 
harmless.  In  any  aspect  of  the  case,  how- 
ever, this  testimony  merely  tended  to  show 
that  the  defendant  was  a  corporation  de  facto. 
For  such  purpose  it  was  admissible,  of  force, 
and  sufficient.  Trustees  v.  Froislie,  37  Minn. 
447,  35  X.  W.  Kep.  260.  See.  also,  French 
V.  Donohue,  29  Minn.  Ill,  12  N.  W,  Kep. 
354;  Harvester  Co.  v.  Clarlc,  SO  Minn.  306. 
15  N.  W.  Rep.  252,— in  which  it  is  held  that 
the  corporative  character  and  existence  of  a 
plaintiff  in  an  action  may  be  established  by 
proof  that  a  defendant  has  contracted  with 
it  as  such*, — has  recognized  the  existence  of  a 
legal  entity  with  a  corporate  name,  and 
having  capacity  to  contract.  We  cannot  be 
expected  to  establish  a  different  rule  for  an 
alleged  corporative  defendant.  And  see, 
also,  Holbrook  v.  Insurance  Co.,  25  Minn. 
229.  It  is  palpable  that  the  trial  eourt  ruled 
intelligently  upon  this  point. 

2.  As  Iwfore  .stated,  the  certificate  issued 
to  Jewell  in  his  life-time  was  by  liis  direction 
made  payable  accitrding  to  his  will  and  he- 
quest.  He  died  intestate,  without  having 
exercised  the  privilege  of  designating  a  bene- 
ficiary in  amy  other  or  further  manner.  The 
defendantstnnnously  contends  that  for  these 
reasons  there  can  be  no  recovery  whatsoever; 
that  there  has  been  a  total  lapse  of  power; 
and  that  the  amonnt  of  Jew^*s  certificate 
has  reverted  to  the  defendant  assodatton. 
To  determine  this  we  must  construe  section 
1  of  article  14  of  defentont's  constitution. 
It  reads  as  follows:  "Upon  the  death  of  a 
master  workman  degree  member  In  good 
standing  of  a  subordinate  lodge  of  the  order 
under  the  jurisdiction  of  this  Grand  Lodge, 
the  moneys  payable  under  the  certificate  of 
such  decrased  brother  shall  be  paid  as  fol< 
lows  to  the  persons  In  the  order  named,  and 
not  otherwise:  Ptrst,  To  the  person  design 
nated  by  the  deceased  brothw,  provided  sa^ 
person  is  designated  by  name,  and  is  a  per- 
son other  than  the  deceased,  having  an  in- 
surable interest  in  tlie  life  of  the  deoeased. 
Sanond,  Where  no  such  person  is  named,  and 
in  cases  where  the  cmificate  is  payable  to 
the  deoeased  brother,  then,  and  in  that  case: 
(1)  To  the  wife  and  children  of  the  deoeaiied 
brother,  share  and  share  alike;  (2)  to  the  wife 
of  the  deceased  brother;  (S)  to  the  father  and 
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mother  tbe  deceased  brother,  share  and 
share  alike;  (4)  to  the  surviving  father  or 
mother;  (5)  to  the  brothers  and  sisters  of  the 
deceased,  or  their  issue,  if  any  are  living, 
share  and  share  alike;  (6)  to  t^e  surviving 
brother  or  sister,  if  only  one,  and  no  issue  of 
other  brothers  ur  sisters  la  living;  (7)  to  the 
administrator  or  executor  of  the  deceased 
brother:  provided,  said  member  shall  have 
complied  in  all  particulars  with  all  the  laws, 
r^ulations,  and  requirements  of  the  order, 
and  with  the  following  conditions. "  The  de- 
fendant association  is  not  an  insurance  com- 
pany, but  an  oi^Hnization  for  social  and  be- 
nevolent objects,  witli  a  beneficiary  fund  as 
a  main  feature;  a  fund  wlilch  is  designed  for 
those  who,  in  the  life-time  of  a  deceased  mem- 
ber, have  been  more  or  less  dependent  upon 
him.  This  is  unmistakable  from  the  special 
pains  taken  in  its  charter  to  direct  and  con- 
trol paymentsin  this  channel,  and  to  prevent 
their  absorption  as  assets  of  the  deceased,  to 
be  used  for  general  purposes  in  the  due  course 
of  administration.  And  in  determining  who 
is  entitled  to  receive  the  benefits  of  a  fund 
created  by  a  society  of  this  character  we  must 
say,  as  was  stated  in  Ballou  v.  Oile,  SO  Wis. 
«14,  7  N.  W.  Bep.  561»  and  indorsed  in 
Legion  of  Honor  t.  Ferry,  140  Mass.  580,  5 
X.  £.  Bep.  684,  that  it  is  the  duty  of  the 
courts  to  construe  the  rules  and  regulations 
liberally  to  effect  the  benevolent  purposes  of 
the  order,  and  in  no  case  to  so  oonslrue  them 
as  to  defeat  such  purpose,  unless  their  mean- 
ing is  so  clear  ud  certain  as  to  admit  of  no 
other  construction. 

It  will  be  noticed  that  the  flrst>qnmbered 
Bubdirision  of  section  1  aforesaid  ilncto  and 
guides  the  defendant  in  Its  payments  only 
when  a  person  other  than  the  deceased  and 
having  an  insnrable  interest  in  the  life  of  the 
deceased  Is  expreBsly  designated  by  name. 
As  no  penon  had  been  designated  by  tbe  de- 
ceased in  this  inatance,  this  subdivision  has 
no  i4)pl)cation.  The  second  subdivision  cov- 
&n  and  controls  cases  where  no  person  has 
been  designated  by  name  who  has  an  Insur- 
able interest  in  ttie  life  of  the  deceased,  and 
cases  where  the  certificate  is  payable  (o  the 
deceased  brother.  Then,  and  in  that  event, 
payment  m  oat  be  made  in  a  certain  prescribed, 
and,  having  in  mInA  the  objects  of  Uie  so- 
ciety, most  commendatde,  orders  The  plain- 
tiff's right  to  recover  depends  upon  the  con- 
struction to  be  given  this  subdivision,  and  to. 
us  its  iDtentand  meaning  is  free  from  doubt. 
If  no  person  has  been  designated  by  name.  In 
the  eertifieate  or  elsewhere,  aa  tbe  benefid- 
aiy,  who  has  an  insurable  Interest  in  the  life 
of  the  member,  the  order  of  payment  pre- 
scribed in  tliis  subdivision  must  he  followed; 
and  if  the  certificate  has  been  mode  payable 
to  the  deceased  brother,  this  prescribed  order 
of  payment  must  also  be  adopted.  To  give 
to  the  words  of  tliis  subdivision,  when  read 
in  connection  with  the  first,  the  narrow  and 
limited  construction  claimed  by  appellant, 
would  be  to  hold  that  payments  from  the 
beneficiary  fund  must  be  restricted — Fint, 


to  persons  who,  having  an  Insurable  Interest, 
have  been  expressly  designated  by  the  de- 
ceased by  name  as  beneficiaries;  «seond,  th«e 
being  no  such  persons  designated  by  name, 
to  the  relatives  mentioned,  in  the  o^er  laid 
down:  provided  always,  that  the  certificate 
has  been  made  payable  to  the  deceased  brother 
himself.  No  other  contingency  would  be 
provided  for.  Jjapse  and  forfeiture  would 
follow  In  all  cases  where  no  person  bad  been 
designated  as  the  beneficiary  by  name,  and 
where  the  named  beneficiary  proved  disqual- 
ified, except  in  the  instances  wherein  the  cer- 
tificate bad  been  made  payable  to  the  mem- 
ber to  whom  it  WHS  issued.  As  no  person 
was  named  in  the  certificate  issued  toJewell, 
and  he  died  without  designating  to  whom  the 
money  should  be  paid  upon  h&  decease,  bis 
father  was  entitled  to  recover  under  appot 
lant's  charter.  Judgment  affirmed. 


WHITB  V,  HARKiaAN  «(  oZ. 
(Supreme  Court  of  Jmnneaota.  Aug.  81, 1880.) 

BCn-DIirO  Ck»TTRA,0T8 — BriDBNOB. 

1.  A  general  ezdbpMon  to  the  ruling  of  the  court 
admltUDg  evidence  under  a  complaint  ooBtaininn 
several  causes  of  action  cannot  be  sastabied  u 

either  cause  of  action  is  good. 

3.  Wbere  a  baildtng  contract  provided  that,  If 
the  oontnictor  failed  to  comply  with  tbe  oondttions 
thereof,  the  architect  should  be  entitled  to  take 
poasesston  of  the  building,  held,  that  this  right 
aid  not  depend  upon  the  mere  arbitrary  discretion 
of  the  architect,  out,  la  an  action  for  damages  by 
the  contractor  for  such  Interference  by  the  archi- 
tect, the  tsBue  whether  he  had  w>  falfllled  his  con- 
tract was  one  which  be  was  entitled  to  have  tried. 

8.  Nor  Is  the  dedslon  of  the  bnildlog  InsDector. 
under  the  ordinaooe  of  the  oit;  of  St.  Paul,  final 
and  oooolosive  as  to  the  rights  of  the  oontraotor 
upon  the  trial  (tf  mioh  Issne. 

(SyUabm  by  the  Court) 

Appeal  from  district  court,  Uamsey  county; 
Wilkin,  Judge. 

C.  D.  *  Thos.  D.  O'Brien,  for  appellants. 
Cole,  Bramhall  di  Morritt  for  respondent. 

Yahderbuboh,  J.  The  plaintiff,  by  the 
contract  with  the  defendants  described  in  tbe 
complaint,  agreed  to  erect  and  complete  the 
brick-work  in  and  for  the  Edison  Electric 
Company,  and  a  new  building  for  the  defend- 
ant McMumui,aDd  to  furnish  materials  there- 
for; tbe  work  and  materials  to  Im  in  stt  ict  ac- 
cordance with  Uie  drawings  and  speciflc^ons 
prepared  by  the  architect.  The  entire  con- 
tract price  to  be  paid  i^ntiff  for  both  build- 
ings was  the  sum  of  •7,012.60,  apportioned  us 
follows:  t^'^OO  for  tiie  flrat-named  building, 
and  $4, 400  for  the  last ;  and  in  payment  there- 
for plaintiff,  as  the  contract  reads,  was  to  re- 
ceive $4,049.60  of  the  defendant  Harrigan, 
and  the  balance  of  tbe  entire  contract,  93,050, 
was  to  be  paid  by  defendant  McMurran,  by 
tbe  conveyance  to  the  plaintiff vf  certain  un- 
incumbered real  estate,  and  which-  was  to  be 
in  part  payment  of  the  entire  contract  price. 
Ail  wei-e  parlies  to  tlie  contract,  and  sub- 
ject to  liability  thereon,  according  to  Its  pro- 
visions. 

1.  For  his  first  cause  of  action  plaintiff 
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claims  a  bfdRDee  due  him  for  the  erection  and 
cora{detloii  of  the  brick-work  in  the  flret* 
named  bnilding.  When  the  testimony  was 
concluded  the  court  instructed  the  jury  ihat 
upon  the  undisputed  evidence  the  phiintiff 
was  entitled  to  recover  upon  this  cause  of  ac- 
tion the  sum  of  $292.  This  instruction  was 
not  excepted  to,  and  cannot  now  be  com- 
plained  of. 

2.  The  defendants  assign  as  error  the  rul- 
ing of  the  court  permitting  any  evidence 
against  the  defendants  under  the  complaint, 
and  refusing  to  dismiss  the  action;  but  it  is 
evident  that,  under  such  general  objections, 
if  any  evidence  was  propeny  admissible,  and 
received  in  support  of  either  cause  of  action 
against  the  defendants,  the  court  ruled  cor- 
rectly upon  both  points,  and  this  assignment 
cannot  be  sustained. 

3.  The  fourth  assignment  of  error  Is  that 
the  court  erred  in  submitting  the  question  of 
the  defendant  McMurran's  liability  to  the 
jury.  We  will  consider  this  point  in  connec- 
tion with  the  four  remaining  causes  of  action. 
Under  the  second  tlie  plaintiff  chargsa,  in  sub; 
stance,  tliat  while  he  was  piirauing  bis  work 
tinder  and  in  compliance  with  bis  continct 
upon  the  McMurran  building,  the  defendants 
wrongfully  intt'rfered  with  the  plaintiff,  or^ 
dered  him  off,  and  forcibly  excluded  Iiim  from 
tiie  premises,  and  took  p(»ses8ion  of  the  build- 
ing in  its  incomplete  state,  used  his  materials, 
and  prevented  him  from  completing  the  job, 
though  he  was  able  and  willing  to  do  so. 
We  think  there  was  sufficient  evidence  to 
submit  to  the  jury  upon  this  iaaae.  No  mat- 
ter of  difference  between  the  parties  was 
formally  submitted  to  the  determination  of 
the  architect  who  had  supervision  of  the 
work,  and  who  drew  the  plans  and  speciflcar 
Uons  therefor;  but  he  was  dissatlstled,  and 
objected  to  it,  and,  the  plaintiff  failing  to 
comply  with  his  directions,  he  took  posses- 
sion of  the  building,  removed  the  plaintiff's 
scaffolding  and  tools,  and  disabled  hin:i  from 
proceeding  with  it.  In  tliis  he  was  acting  in 
behalf  of  the  defendant  McMurran,  and  the 
jury  were  fully  warranted  in  finding  that  It 
was  with  his  consent  and  approval.  Indeed, 
the  answer  expressly  admito  that  the  defend- 
ant McMurran  did  take  possession  and  com- 
plete the  work,  which  it  is  averred  was  nec- 
essary on  account  of  plaintiff's  failure  to 
comply  with  the  contract,  and  after  request 
therefor  by  the  architect.  The  right  of  the  ar- 
chitect so  to  interfere  and  stop  the  work  was, 
as  the  trial  court  properly  hfld,  nqt  to  depend 
upon  his  mere  arbitrary  discretion.  The  con- 
tract provided  that  tlie  architect  should  be 
put  in  possession  of  the  building  "on  account 
of  the  failure  on  the  part  of  the  contractor  to 
comply  with  the  conditions"  thereof,  upon 
demand  of  the  architect. 

Plaintiff's  right  to  recover  damages  under 
the  second  count  was  property  made  to  turn 
upon  the  question  whether  he  hud  in  fact 
complied  witb  the  terms  of  the  contract;  and 
the  evidence  on  tliia  issue  was  properly  sut>- 
mitted  to  the  jury  by  the  (»urt.   No  ques- 


tion is  made  Uiat  the  eontmct,  plans,  and 
specihcations  were  in  conformity  to  the  build- 
ing ordinance  of  the  city;  and  In  an  action 
between  these  parties,  InvtriTlng  the  iraue 
whether  tiie  plaintiff  had,  as  to  woi^manship 
and  materials,  complied  with  bis  contract, 
the  decision  of  the  building  inspector  of  the 
city  is  not  Anal  and  condiuive  so  as  to  bar 
further  inquiry  into  the  facts.  The  court  al- 
lowed the  evidence,  but  refused  to  hold  It 
conclusive,  and  sulunitted  the  issue  to  the 
jury  upon  all  the  evidence  bearing  upon  the 
case.  The  contract  mnkea  no  provision  that 
the  building  inspector  shall  be  arbiter  be- 
tween the  parties,  or  making  his  dedsitm 
final,  and  the  city  ordinance  does  not  assume 
to  give  any  snch  effect  to  his  dedslon  or  no* 
tices.  A  builder  may  be  prosecuted  and 
fined  for  bad  workmutship  and  materials, 
but  In  such  case  he  would  be  entitled  to  he- 
heard  upon  the  question  of  fact. 

In  respect  to  the  tiiird  cause  of  action,  for 
wrongfully  converting  the  scaffolding  and 
other  materials  of  the  plaintiff,  the  evidence 
tends  to  show  that  It  wiu  taken  down  and 
eairied  away  by  the  architect  on  tiebalf  of 
the  defendant  MoMurraui  and  with  his 
knowledge  and  approval;  and  pl^ntiff's  tes- 
timony in  respect  to  the  agreement  of  the 
latter  to  pay  for  the  extra  work  claiined  un- 
der the  fifth  cause  of  action  was  sutflcient  to 
support  a  finding  in  bis  favor. 

WheUier  the  case  is  one  In  which  loss  of 
profits  might  be  recovered  as  part  of  the 
damages  suffered  by  the  plaintiff,  on  account 
of  the  enforced  suspension  of  bis  work,  un- 
der tlie  contract,  is  nut  reached  by  any  as- 
signment of  error.   Order  aflOrmed. 


Jj£LINHK  et  (U.  0.  STKP&M. 

(jSupreme  Court  cf  jrinneeota.  Aag.  It^  1888.> 

HoifBSTBAl>— MORTOAOK. 

The  testimony  in  this  case  examined,  and 
found  ioBuffioient  to  juBtUy  the  flodtngs  ctf  faot  or 
the  order  for  Judgment. 
{SvUabus  by  the  Court) 

Appeal  from  district  court.  Soott  county; 

Edson,  Judge. 

Action  by  Fbilomena  Jelinek  and  others, 
the  widow  and  minor  heirs  of  Matthias  Jeli- 
nek, deceased,  to  determine  the  adverse 
claims  of  defendant,  Stepan.  to  certain  real 
property  in  the  possession  of  plaintiffs.  Upon 
the  trial  the  following  facts  appeared:  On 
April  6,  1882,  Anna  Jelinek,  tlien  l>eing  the 
wife  of  Matthias  Jelinek,  and  the  owner  of 
the  premises  in  question,  which  was  the 
homestead,  executed  adeed  thereof,  her  hus- 
band joining,  to  his  brother,  Jacob  Jelinek.  in 
trust  fur  Matthias  Jelinek.  Anna  was  at  the 
time  in  fear  of  death,  and  desired  to  place  the 
property  In  her  husband's  control.  Tliere 
was  no  other  consideration  for  the  deed. 
Anna  died  April  22, 1882.  On  September  11, 
1882,  Matthias  married  the  plaintiff,  and  from 
that  time  they  occupied  the  premises  as  their 
homestead,  until  Matthias  died,  June  20, 
1886,  since  which  time  plaintiff  and  her  chil- 
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dren  Iiave  occupied  the  sume  bs  their  home- 
stead. April  2b,  Ib84,  Hfter  Matthias' second 
inarriaf^e,  Jacob  Jelinek  and  wife  executed  a 
warrant/  deed  of  the  preraisen  to  the  defend- 
ant to  secure  an  alleged  indebtedness  of  Mat- 
thias to  defendant.  The  defendant  claimed 
a  lien  apon  the  premises  under  this  deed  to 
tbe  amount  of  tbe  debt  and  interest.  Judg- 
ment for  defendants.   Plaintiffs  appeal. 

Bouthworth,  for  appellants.   Feck  <& 
Brown,  for  napondent. 

Collins.  J.  The  facts  in  this  case  are 
simple,  and  as  to  those  which  seem  material 
for  its  determination  there  exists  no  dispute. 

1.  The  premises  in  controverBy.  held  in 
trust,  as  defendant  well  knew,  by  Jacob  Jel- 
inek, for  the  use  and  benefit  of  his  brother, 
Matthias,  who  had  for  several  years  occupied 
them  as  his  residence,  were,  in  part,  at  least, 
the  homestead  of  the  latter  on  the  23d  day  of 
April,  1884,  the  day  on  which  J;tcob  deeded 
the  same  to  defendant  at  the  request  of  Mat- 
thias and  as  security  for  the  payment  of  such 
sums  of  money  as  defendant  might  tliereafter 
advance  to  discharge  and  release  the  property 
from  existing  liens  and  incumbrances.  Mat- 
thias Jelinek  actually  owned  the  same,  al- 
though the  legal  title  was  in  another.  This, 
with  actual  occupation,  constituted  the  prem- 
ises, in  whole  or  in  part,  his  homestead,  un- 
der the  provisions  of  section  1,  c.  68.  Gen. 
at.  1878.  Wilder  v.Eaughey,  21  Mlnn.lOl; 
Uartman  v.  Munch,  Id.  107. 

2.  As  the  real  owner  was  a  married  man, 
the  hustHind  of  the  adult  plaintiff  in  this  ac- 
tion, and  the  premises  were  his  liomestead  on 
the  day  of  the  conveyance  to  defendant,  they 
could  not  be  mortgaged  or  otherwise  alien- 
ated without  the  signature  of  the  wife. 
Without  such  signature  the  deed  to  defend- 
ant was  of  no  value.  Barton  v.  Drake.  21 
Minn.  299:  Smith  v.  Lackor,  23  Minn.  456; 
Ferguson  v.  Kumler,  25  Minn.  183. 

3.  The  court  manifestly  erred  in  its  find- 
ing that  the  conveyance  of  date  April  6, 1882, 
In  which  Anna  Jelinek  and  her  husband, 
Matthias,  were  grantors,  and  his  brother, 
Jacob,  grantee,  was  executed  and  delivered 
to  enable  Matthias  to  raise  money  and  secure 
the  sum  of  •908.85,  which  he  then  owed  de- 
fendant. It  WHS  admitted  by  all  upun  the 
trial  that  the  sole  purpose  of  this  deed  was  to 
place  the  humble  home  of  a  dying  woman  in 
the  hands  of  a  trustee,  for  the  use  and  bene- 
fit of  her  husband,  and  the  testimuny  is  un- 
dispated  that  at  the  time  of  the  conveyance 
tu  defendant,  of  date  April  23. 1884.  Matthias 
Jelinek.  the  beneAciary  of  the'trust.  did  not 
owetbe  latter  a  dollar.  '1  hecunveyance  was 
only  to  secure  tbe  repayment  of  such  sums  as 
the  defendant  migitt  have  to  advance  on  ex- 
isting Hens  and  incumbrances,  as  before 
stated,  and  held  by  third  parties. 

4.  The  courtalso erred  in  finding  In  a  gen- 
eral wa/ — buteflectuRlly — thattheallegaiion 
in  the  reply  as  to  the  date  of  the  marriage  of 
tbe  plaintiff  Phllomena  to  Matthias  Jelinek 
ttaa  untrue.    The  only  evidence  upon  this 


point  seems  to  have  been  overlooked  or  dis- 
regarded. 

5.  The  other  alleged  errors  need  not  be  con- 
sidered, for  those  of  any  merit  will  not  occur 
upon  a  second  trial.  Judgment  reversed*  and 
a  new  trial  awarded. 


Oebdzkb  v.  Mbnaobi. 

(Suprsme  Court  of  Minnesota.  Aug.  83, 1680.) 
MoRTOAoas— CoNVXTurcBs  Snusor  to — Bubbooa- 

TION. 

1.  Where  a  grantee  receive?  a  deed  of  lands 
Incumtiered  by  mortgage,  which  la  axpreasly  ex- 
cepted from  the  oovenaDts,  the  presumptioo  u,  in 
the  alMence  of  erldenoe  to  the  oontrary,  that  the 
laod  is  taken  subject  to  the  lien  of  the  mortfrage, 
If  valid;  and,  aa  respecta  tbe  lien  thereof  upon  the 
land,  it  Is  tbe  duty  of  the  purohuer,  and  not  the 
seller,  to  disoharge  the  Htm.  In  vxdtt  case,  after 
tbe  mortgagor  has  aold  tbe  equity  of  redemption, 
he  haa  the  aame  right  as  any  third  person  to  pur- 
chase and  take  an  asBignment  of  the  morlgage, 
and  upon  payment  of  a  prior  Incumbranoe  to  the 
holder  thereof  he  would  be  entitled  to  be  unbro- 
gated  to  his  rights,  and  snbstttDted  In  Us  place  as 
respects  the  land. 

2.  Bubrogation  will  not  be  niade  where  tbe 
rights  of  lanocent  purchasers  have  Intervened. 

8.  Where  a  holder  of  a  mortgage  bad  fore- 
closed the  same,  and,  under  a  mistake  as  to  the 
correctness  of  the  proceedings,  and  the  consequent 
validity  of  the  foreolosare,  had  pofd  prior  Incum- 
brances which  he  was  equitably  entitled  to  have 
kept  alive  for  his  protection,  held,  that  equity 
would  relieve  from  the  mistake  exoept  as  against 
l&nooent  grantees  and  purchasers  without  notice, 
and  allow  nim  to  be  subrogated  to  the  rights  of  tbe 
holders  of  such  prior  Inoumhronoes.  Mistakes  as 
to  the  condition  of  one's  title  or  the  correctness  or 
regularity  of  antecedent  proceedings  are  frequent- 
ly relieved  from  where  the  equity  is  clear,  heing 
properly  classed  with  mtstates  of  fact* 

4.  In  this  case  the  record  showed  all  the  pro- 
ceedings, and  tbe  relation  of  tbe  assignee  of  tbe 
second  mortgage  to  the  tltte,  ood  tbe  satisfaction 
by  him  of  prior  Incumbrances  after  foreclosure  of 
bis  mortgt^re.  Held  soffldent  to  pat  a  puroboser 
upon  Inquiry  aa  to  bis  equitable  rights. 
(SylUOma  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; TouNO,  Judge. 

Action  by  J.  H.  L.  Gerdine  against  Louis 
F.  Menage,  to  set  aside  foreclosure  proceed- 
ings.  I>efendant  appeals. 

CAaf.  /.  Bartleaon,  for  appellant.  Lay- 
hournt  A  MeHugh,  for  respondent. 

Yandebburoh,  J.  It  appears  by  the  rec- 
ord that  in  October.  1884.  the  defendant  was 
the  owner  of  thetwo  certain  lots  described  in 
the  complaint,  and  on  that  day  mortfiaged  the 
same,  with  other  property,  and  the  mortgage 
was  made  a  specidc  lien  upon  each  of  the  lots 
for  the  sum  of  $350  each,  with  intei-est,  paya- 
ble semi-annually;  and  subsequently,  in  the 
same  month,  be  executed  a  second  mortgage 
upon  the  aame  property,  which  was  by  its 
terms  made  a  specific  lien  upon  each  lot  for 
the  sum  of  $450  and  Interest,  payable  senii- 


*As  to  when  equity  will  grant  relief  on  tbe 
ground  of  mistake,  see  Critcbfleld  v.  Kline,  (Ean.) 
18  Paa  Rep.  898,  and  note;  Greeley  v.  De  Cottes, 
(Fla.)  5  South.  Rep.  239,  and  cases  cited;  Sebwass 
V.  Hershey,  (111.)  18  N.  E.  Kep.  273,  and  oases  cited ; 
Milter  V.  Small,  <Ey.)  10  S.  W.  Rep.  610;  Andrews 
v.  Andrews,  (Me.)  17  AtL  Bep.  166. 
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annually,  which  mortgages  were  duly  re- 
corded. Afterwards,  on  November  13,  ]884, 
the  defendant  sold  and  conveyed  the  same 
lots  to  one  King,  who  "took  with  notice  and 
knowledge  of  said  mortgages,  and  the  cove- 
nant of  warranty  In  bis  deed  excepted  said 
mortgages  therefrom."  In  April,  1835,  the 
mortgagee  assigned  the  second  mortgage  to 
the  defendant.  The  first  mortgage  on  one  of 
the  lots  was  also  duly  assigned  to  the  defend- 
ant before  its  maturity.  No  part  of  the  prin- 
cipal or  interest  of  either  of  the  mortgages 
upon  these  lots  was  paid  except  by  the  defend- 
ant, who  paid  the  full  amount  of  principal  and 
interest.  And  when  the  Srst  mortgages  be- 
came due  he  caused  a  certificate  of  payment 
and  satisfaction  of  the  one  then  held  by  him  to 
be  recorded,  and  at  the  same  time  paid  to  the 
holder  the  amount  of  the  first  mortage  upon 
the  other  lot,  and  received  in  like  manner 
a  certificate  of  satisfaction ,  which  he  also 
caused  to  be  placed  upon  record.  These  cer- 
tificates were  recorded  in  October  and  No- 
vember, 1887.  In  1885,  however,  and  after 
the  assignment  to  him  of  the  second  mort- 
gage, he  had  undertaken  to  foreclose  the  same 
by  advertisement,  and  had  purchased  the 
mortgaged  premises  at  the  foreclosure  sale, 
and  the  time  of  redemption  bad  expired  be- 
fore the  Qrst  mortgages  were  satisfi^.  This 
action  is  brought  to  set  aside  the  foreclosure 
proceedings  and  sale,  and  it  is  conceded  that 
the  notice  of  sale  was  defective,  and  the  plain- 
tiff entitled  to  the  relief  asked.  The  defend- 
ant, when  he  satisfied  the  6rst  mortgage,  sup- 
posed he  had  acquired  title  to  the  premises 
linder  the  foreclosure,  and  acted  upon  the 
mistaken  notion  that  the  foreclosure  proceed- 
ings were  valid  and  effectual.  This  is  con- 
ceded by  counsel.  Subsequently,  and  in  July, 
1888,  King,  the  defendant's  grantee,  sold  and 
conveyed  the  lote  by  quitclaim  deed  to  the 
plaintiff  for  the  consideration  expressed  in 
the  deed  of  $50  for  each  lot. 

We  will  first  consider  the  case  as  if  the 
conveyance  to  the  plaintiff  had  not  been 
made,  and  the  matters  in  controversy  were 
to  be  determined  solely  between  the  defend- 
ant and  King.  The  defendant,  upon  the 
facts  as  above  recited,  claims  that  he  is  en- 
titled to  have  the  cancellation  of  the  first 
mortgages  corrected,  and  that  he  is  entitled 
to  have  both  mortgages  declared  valid  and 
subsisting  liens  upon  the  premises,  and  to  a 
judgment  for  a  foreclosure  thereof,  and  a 
sale  of  the  premises  to  satisfy  the  amount 
due  thereon.  The  conrt  refused  to  correct 
the  cancellation  of  the  first  mortgage,  treat- 
ing it  as  a  mistake  of  law,  for  which  no  re- 
lief can  be  given,  bat  allowed  and  directed 
the  foreclosure  of  t^e  second  mortgage,  the 
first  foreclosure  being  set  aside. 

1.  Upon  defendant*s  conTeyance  of  the 
lots  in  controversy  to  King,  the  latter  be- 
came Invested  with  the  estate  of  the  mortga- 
gor. The  evident  purpose  of  the  exception 
of  the  mortgages  from  the  covenants  was  to 
qualify  the  liability  of  the  grantor,  and  to 
convey  the  land  as  incumbered  property. 


The  pdrchaser  acquired  the  equity  of  re- 
demption only  as  those  terms  are  usually  un- 
dei-stood  and  applied  in  such  cases;  and  it 
will  be  preflumwi,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  this  was  what  he 
intended  to  buy,  and  that  the  consideration 
was  adjusted  accordingly.  The  land  was 
taken  subject  to  the  lien  of  the  mortgages,  if 
valid,  and,  as  respects  the  land,  presumptive- 
ly it  would  be  for  the  purchaser,  and  not  the 
seller,  to  discharge  the  same.  Cumberland 
V.  Godrington,  3  Johns.  Gh.  262;  Jones, 
Mortg.  §  736;  Atherton  v.  Toney,  43  Ind. 
211 :  Guernsey  v.  Kendall.  55  Vt.  201 ;  Bunch 
V.  Grave,  12  N.  E.  Rep.  515:  Carpenter  v. 
Koons.  20  Fa.  St.  222  ;  2  Lead.  Cas.  Eq.  (4th 
Ed.)  304  ;  3  Pom.  £q.  Jur.  219,  and  cases; 
Dingeldein  v.  Railroad  Co.,  37  N.  T.  677; 
Belmont  v.  Coman.  22  X.  Y.  440.  But,  the 
conveyance  not  being  made  in  terms  subject 
to  the  mortgages,  the  grantee  was  not  es- 
topped to  contest  their  validity.  Calkins  v. 
Copley.  29  Minn.  471,  13  N.  W.  Rep.  904; 
Porter  v.  Parmley,  52  N.  Y.  190. 

2.  It  is  a  common  thing  for  courts  of  eq- 
uity to  relieve  parties  who  have  by  mistake 
discharged  mortgages  upon  the  record,  and 
to  protect'them  fully  from  the  consequences 
when  such  relief  would  not  result  preju- 
dicially to  third  persona.  Cobb  v.  Dyer,  69 
Me.  497;  Geib  v.  Reynolds,  35  Minn.  336. 
28  K.  W.  Rep.  923.  Considering  the  case 
as  it  would  stand  between  the  defendant  and 
hi»  grantee.  King,  it  is  clear  that  it  would 
not  be  inequitable  to  place  the  parties  in 
statu  quo,  and  we  do  not  think  the  mistake 
is  of  such  a  character  as  to  bar  defendant's 
claim  to  equitable  relief.  It  is  one  which  a. 
layman  would  naturally  fall  into. — a  mistake 
as  to  the  condition  of  his  title  resulting  from 
a  misappreliension  as  to  the  correctness  or 
regularity  of  proceedings  upon  foreclosure, — 
and  about  which  it  does  not  appear  that  any 
question  bad  been  raised,  or  doubt  suggest- 
ed. Such  mistakes  are  classed  with  mis- 
takes of  fact,  and  are  frequently  relieved 
from,  where  the  equity  is  clear.  They  are 
to  be  distinguished  from  mistakes  or  igno- 
rance of  general  rules  of  law,  and  from 
cases  where  parties  mistake  the  legal  effect 
of  a  contract  or  transaction  they  have  made 
or  entered  into,  of  the  terms  or  particulars 
of  which  there  is  no  misunderstanding.  A 
person  may  be  ignorant  or  mistaken  as  to  his 
own  antecedent  legal  rights  or  interests, 
while  he  clearly  understands  the  scope  of  the 
transaction  into  which  he  enters.  And  when 
a  person  is  ignorant  of  facts  upon  which  hia 
rights  depend,  or  erroneously  assumes  that 
he  knows  his  rights,  and  deals  with  his  prop- 
erty accordingly,  and  not  ujion  the  principle 
of  compromising  doubts,  a  court  of  equity 
may  properly  interfere.  2  Pom.  Eq.  Jur.  § 
849;  Blakeman  v.  Blakeman,  39  Conn.  320; 
Benson  v.  Markoe,  87  Minn.  36.  33  N.  W. 
Bep.  38. 

3.  King,  who  was  stiU  the  owner  of  the 
equity  of  redemption  when  the  mortgagR 
were  satisfied  of  record,  couki  not  claim  to 
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be  Injured  hy  pur^ng  the  record  of  the  cer- 
tiflcates  of  satisfaction.  He  had  paid  noth- 
ing, and  his  position  remained  unchanged. 
The  record  being  thus  correcled,  the  mHtter 
would  stand  in  this  way:  One  of  the  mort- 
gages would  be  held  by  defendant  as  as- 
signee, am)  this  he  claims  the  same  right  to 
foreclose  as  the  seeond  mortgages,  which  the 
court  has  onlered  to  be  foreclosed,  and  the 
right  to  foreclose  which  the  plaintiff  does  not 
seem  to  question.  As  to  the  other  first 
mortgage,  wliich  was  held  by  the  original 
mortgagee,  and  which  the  defendant  had 
taken  up,  the  question  arises  whether  he  had 
a  right  to  make  such  payment  voluntarily 
and  to  be  subrogated  in  the  place  of  the 
holder  thereof,  and  was  equitably  entitled  to 
enforce  the  same,  as  the  latter  might  have 
done-  It  was  a  reasonable  Inference,  as  the 
court  below  has  found,  in  substance,  that 
the  defendant  paid  this  raortgaKe.  and  pro- 
cured its  satisfaction  (Instead  of  taking  an 
assignment)  under  the  supposition  that  be 
bad  already  acquired  title  to  the  property, 
and  that  he  would  not  have  satisfletl  it  if  he 
had  not  labored  under  this  mistake.  GeibT. 
BeynoIdSt  supra,  337.  After  the  defendant 
had  sold  the  equity  of  redemption  he  had  the 
same  right  as  any  third  person  to  purchase 
and  take  an  assignment  of  the  raorigages, 
and  enforce  the  same  against  the  land.  Bar- 
ker T.  Parker,  4  Pick.  506;  Kinnear  v.  Lowell, 
34  Me.  803.  And,  if  payment  was  exacted 
of  him  as  maker  of  the  notes  secured  there- 
by, he  would  be  specially  interested  in  hav- 
ing the  mortgages  upheld  to  enable  him  to 
recover  the  amount  due^upon  them  from  the 
estate;  and  to  this  end  he  might  procure  an 
assignment  thereof  upon  payment,  or»  failing 
in  that,  he  would  be  entitled  to  be  subrogated 
to  the  rights  of  the  holder,  and  substituted 
in  Ilia  place.  The  right  of  subrogation  in 
this  instance  may  be  rested  upon  his  equity 
to  have  the  lien  of  the  mortgage  preserved 
for  his  indemnity.  Kinnear  v.  Lowell,  34 
Me.  299.  But  he  was  also  entitled,  as  hold, 
er  of  the  second  mortgage,  to  take  up  the 
first  moitgage  at  its  maturity,  and  to  be  sub- 
rc^ated  to  the  rights  of  the  holder  thereof. 
It  is  a  familiar  rule  that  a  Junior  incum- 
brancer may  redeem  from  a  prior  incum- 
brancer, and,  if  he  does  so,  he  thereby  ac- 
quires the  right  to  the  security  held  by  the 
latter.  Cobb  v.  Dyer,  69  Me.  49B;  Frost  t. 
Bank,  70  N.  Y.  557.  But  subrogation  will 
not  b«  made  where  the  rights  of  innocent 
purchasers  have  intervened.  The  rule  is  al- 
ways to  be  applied  with  due  regard  to  the 
equitable  rights  of  others. 

4.  It  therefore  becomes  important  to  con- 
sider whether  the  plaintiff  in  this  action  is  a 
bona  fide  purchaser  of  the  premises.  If  he  is* 
the  record  will  not  be  disturbed,  and  subroga- 
tion will  not  be  made.  Upon  this  question 
there  is  no  evidence  except  the  record,  which 
hHsbeen  referred  to.  The  basis  of  plaintiff's 
claim  to  protection  against  the  restoration  of 
the  mortgage  is  that  he  wiui  an  innocent  pur- 
chaser for  value  after  satisfaction  was  en- 


tered. But  we  think  it  is  sufficiently  obvloni 
that  the  investigation  of  the  title,  which  M 
purchaser  he  was  bound  to  make  would  have 
put  him  upon  inquiry,  and  led  to  Information 
as  to  the  true  state  uf  facts  in  the  case.  The 
record  fully  disclosed  the  defendant's  relation 
to  the  title,  and  his  riglits  as  assignee  of  the 
second  mortga;;e,  which  entitled  him  to  sub- 
rogation, and  that  he  placed  the  releases  on 
record  after  the  time  of  redemption  had  ex- 
pired upon  the  foreclosnre.  The  case  is  not 
less  strong  in  this  respect  than  that  of  Geib 
V.  Reynolds,  supra»  337.  "We  think  the 
plaintiff  is  presumptively  chargeable  with  no- 
tice of  defendant's  rights.  The  conclusions 
of  law  are  not  warranted  by  the  findings  of 
fact,  under  which  defendant  was  entitled  to 
the  relief  affirmatively  asked  for  in  tlie  an- 
swer, viz.,  a  judgment  declaring  the  first 
mortgages  a  lien,  and  for  a  foreclosure  of 
b<tth  mortgages  upon  each  lot.  The  jtulg- 
raent  appealed  from  is  therefore  directed  to 
be  modifl^  accordingly,  and  the  case  is  re- 
manded for  anch  purpose. 

GiLFiLLAN,  G.  J.  I  concur  in  the  result 
reached  in  the  foregoing  opinion  upon  these 
grounds:  Where  the  owner  of  real  estate 
executes  a  mortgage  upon  it,  and  then  con- 
veys it  by  deed  without  covenants,  or  by 
deed  which  excepts  the  mortgage  from  the 
covenants,  so  that  he  owes  no  duty  to  his 
grantee  in  respect  to  the  mortgage,  be  may 
subsequently  purchase  it,  and  Uiat  upon  its 
being  assigned  to  him  he  becomes  vested 
with  the  same  rights  that  would  vest  in  any 
other  purchaser,  including  the  right  to  fore* 
close  and  the  rights  of  subrogation  as  to 
prior  lienst  as  to  which  he  is  under  no  duty 
or  obligation  to  his  grantee;  and  the  fact 
tiiat  he  created  such  liens  does  not  change 
the  rule.  It  is  immaterial  to  the  grantee 
whether  the  Hens  pass  to  his  grantor  or  some 
other  person.  His  rights  would  be  in  no 
way  impaired  in  either  case.  The  records  of 
the  assignment  to  defendant  of  the  second 
mortgage  was  notice  to  plaintiff  of  all  the 
rights  accruing  to  defendant  upon  the  as- 
signment, not  only  of  his  right  to  hold  and 
foreclose  that  mortgage,  but  of  his  right  to 
pay,  and  thereby  become  subrogated  to  prior 
Hens.  And  these  being  of  record  when  he 
purchased,  the  satisfaction  of  the  first  mort- 
gage, the  notice  to  plaintiff  by  the  record  of 
assignment  of  the  second,  of  defendant's 
right  to  pay  and  liecotne  subrogated  to  the 
Brst.  were  sufficient  to  put  plaintiff  upon  in- 
quiry to  ascertain  by  whom  and  under  what 
circumstances  ttie  first  mortgage  was  paid. 


Bbown  «.  Forbes  at  al, 
{Su/prmne  Court  of  DaJwta.  June  t,  1889.)* 
Ettdeitok— Plbisino — GsineKJiL  Dutul. 
In  an  action  for  a  moner  balanoe  alleged  to  , 
he  due  after  dediioting  oertaiD  paTmentSt  admitted 


1  PubllcatioD  deli^ed  twcausa  the  opinion  waa 
withheld  from  flies  of  the  court. 
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tn  the  complaint  to  have  been  mode  by  defendants,  < 
where  the  complaint  allefifes  that  those  paymentB 
only  had  been  made,  defendants  may,  under  the 
general  denl^  give  evidence  of  other  payments. 

Appeal  from  district  court.  Lawrence 
county. 

Action  by  Alonzo  G.  Brown  against  George 
W.  Forbes  and  Juliette  Z.  Forbes  for  work, 
labor,  and  services  performed.  Defendants 
pleaded  general  denial.  Judgment  for  plain- 
tiff, and  defendants  appeal. 

Granville  Q.  Bennett,  for  appellants. 
Martin  <&  Mason,  for  respondent. 

Spenoek,  J.  The  question  involved  In 
this  appeal  is  whether  or  not  the.  pleadings 
were  sufficient  to  authorize  the  defendants  to 
prove  other  payments  than  those  set  forth  by 
the  complaint.  The  plaintift  in  his  com- 
plaint alleges,  in  substance,  that  during  the 
years  1883,  1884,  and  1885  he  performed  for 
the  defendant,  and  at  his  special  instance 
and  request,  certain  work,  labor,  and  serv- 
ices, in  all,  18  months'  labor,  which  was 
reasonably  worth,  and  for  wliich  the  defend- 
ant agreed  to  pay,  $50  per  month;  that  no 
part  thereof  has  been  paid  except  the  sums 
of  S181.75,  999.75,  and  tSA,  in  all  the 
sum  of  9^^.50,  and  that  there  is  now  due 
and  owing  from  the  defendant  to  this  plain- 
tiff the  sum  of  8565.50,  and  interest  from 
March  25,  1885.  To  this  complaint  the  de- 
fendant answered,  denying  each  and  every 
allegation  therein  contained.  Upon  the  trial 
he  offered  to  prove  other  payments  than  those 
admitted  by  the  complaint.  Such  proof  was 
excluded  on  objectLon  that  the  payment  was 
not  alleged  in  the  answer.  The  averment 
of  the  complunt  that  only  certain  sums  bad 
been  paid,  and  that  there  still  due  and 
owing  a  certain  sum  with  interest  from  a 
speciHed  date,  and  the  denial  made  by  the 
answer  of  all  the  allegations  therein  con- 
tained, formed  an  issue  as  to  all  the  aver- 
ments set  forth  in  the  complaint  and  denied 
by  the  answer,  not  only  as  to  the  time  the 

{»laintiff  was  employed  and  performed  serv- 
ces  for  the  defendant,  but  necessarily  as  to 
the  amount  of  the  several  payments  made. 
The  queetion  as  to  the  different  payments 
which  ought  to  have  been  credited  to  the  de- 
fendant was  necessarily  inT<dved  in  the  issue 
thus  formed,  and  in  order  to  determine  what 
Buni  was  in  fact  due  the  plaintiff,  which  was 
the  material  question  In  the  case,  it  was  as 
essential  to  ascertain  what  payments  had 
been  made  as  it  was  to  determine  when  the 
service  commenced,  and  during  what  period 
it  continued.  The  balance  due  the  pl^uttff, 
if  any,  could  not  be  ascertained  or  deter- 
mined except  by  inquiry  and  investigation  as 
to  the  time  the  plaintiff  worked  for  the  de- 
fendant, the  value  of  the  services  performed, 
and  the  amount  of  payments  that  had  been 
made  on  account  thereof.  The  plaintiff  sued 
for  a  balance  alleged  to  be  due  him,  averring 
that  certain  payments,  (which  he  speoifled 
particularly, )  and  no  others,  had  been  made. 
This  allegation  invited  an  issue  as  to  whether 


!  any  other  payments  had  been  made  or  not, 
and  what  the  balance  remaining  unpaid  was, 
if  anything.  The  general  denial  of  the  de- 
fendant put  that  allegation  in  issue.  Had 
the  plaintiff  sued  on  his  contract,  alleged 
performance  of  it,  and  demanded  judgment, 
as  he  might  tiave  done,  it  would  have  been 
incumbent  on  the  defendant  in  his  answer 
to  have  alleged  payment  in  order  to  have 
permitted  him  to  have  proved  such  defense; 
but  where  a  plaintiff  sues  for  a  balance, 
alleging  that  certain  payments,  and  no  others, 
have  been  made,  he  empowers  the  defendant 
by  his  general  denial  to  have  the  state  of  the 
account  investigated,  the  extent  to  which  the 
original  demand  has  been  reduced  by  pay- 
ments ascertained,  and  the  amount  of  the 
balance  determined.  See  Quin  v.  Lloyd,  41 
N.  Y.  349;  White  v.  Smith,  46  N.  Y.  418; 
Pom.  Rem.  740.  The  district  court,  there- 
fore, erred  in  excluding  the  evidence  of  pay- 
ment offered  in  behalf  of  the  defendant,  and 
the  judgment  must  be  reversed.  Judgment 
reversed,  and  new  trial  ordered;  all  the 
justices  concurringt  except  Thohas,  J.,  not 
sitting. 


Fexdehbexueb  «.  Tressel  et  va. 

(Supreme  Court  of  DaJtota.   June  8, 1889.)i 

CBIDtTORS'  BlIJ.8 — WhBN  MAnfTUNABLB. 

The  provisions  of  the  Dakota  Code  of  Civil 
Procedure,  regulating  proceedings  supplementary 
to  execution,  do  not  supersede  the  remedy  afforded 
by  creditors'  bills,  as  a  suit  In  the  nature  of  a  cred- 
itors' bill  may  be  maintained  under  the  same  mles 
which  formerly  prevailed  In  courts  of  chancery. 

Appeal  from  district  court.  Hutchinson 
county. 

Bill  filed  by  Jacob  Feldenheimer  as  judg- 
ment creditor  against  John  J.  Trcssel  and 
Mary  S.  Tressel,  his  wife.  A  demurrer  to 
the  bill  was  sust^ned.  and  plaintiff  appeals. 

R.  B.  Tripp,  for  appellant,  G,  F.  Harbm, 
for  respondents. 

Spenoeb,  J.  This  is  a  bill  filed  by  the 
plaintiff,  as  a  judgment  creditor,  for  the  pur- 
pose of  having  declared  void  and  set  aside  a 
conveyance  of  the  defendants'  lands,  alleged 
to  have  been  made  fraudulently,  and  praying 
that  such  lands  may  be  subjected  to  the  judg- 
ment recovered  by  said  plaintiff  against  the 
defendant  John  J.  Tressel,  previous  to  the 
filing  of  this  bill,  and  that  the  same  may  be 
sold  in  satisfaction  of  plaintiff's  judgment. 
The  material  allegations  of  the  complaint  are 
as  follows:  Thatthedefendant  John  J.  Tres- 
sel and  one  Stoner  were  copartners  in  1884, 
engaged  in  the  mercantile  business  under  the 
firm  name  of  Tressel  &  Stoner;  that  during 
the  year  1884  said  firm  became  indebted  in 
the  sum  of  several  hundred  dollars  to  the 
plaintiff;  that  at  that  time  said  firm,  and  par- 
ticularly said  Tressel,  was  solvent;  that  after 
said  indebtedness  was  incurred  the  said 
Tressel  purchased  the  entire  interest  of  said 

iPnbUcatlon  delayed  beoause  the  opinion  was 
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Stoner  in  the  property  of  the  mid  copartner- 
sliip,  and  became  the  excliisive  owner  there- 
of; timt  said  TresseL  pretended  in  18H5  to 
iiave  become  insolvent  Hnd  unable  to  pay  bis 
debts;  that  dnring  tbat  and  the  following 
year  be  made  false  and  fraudulent  assign- 
ments and  oonveyances  of  his  property  for 
the  purpose  of  cheating  and  defrauding  his 
creditors;  that  he  has  concealed  his  property 
and  by  sundry  mesne  conveyances  has  invest- 
ed his  wife,  the  defendant  Mary  S.  Tressel, 
witb  the  apparent  title  thereto;  that  on  May 
3, 1886.  the  plaintiff,  in  tlie  district  court  of 
this  territory,  recovered  a  Judgment  against 
tbfi  defendant  John  J.  Tresael  and  said  Stoner, 
and  tbat  such  judgment  was  duly  entered  and 
docketed  in  the  proper  office;  that  execution 
was  r^ularly  issued  upon  said  judgment  to 
the  slieriff  of  the  proper  county,  and  was  be- 
fore the  commencement  of  this  action  re- 
turned wholly  unsatisfied ;  that  by  reason  of 
the  fraudulent  conveyance  made  by  said  de- 
fendant John  J.  Tiessel  said  execuUon  can- 
not be  made  or  collected;  tbat  about  April  8. 
1886,  said  Tressel  purchased  of  one  Weisz 
certain  real  estate  of  the  value  of  several 
huudred  dollars,  and  paid  the  consideration 
therefor  from  his  own  funds,  and  became  the 
owner  thereof;  but,  instead  of  taking  the  ti- 
tle thereof  to  himself,  procured  the  said  Weiaz 
to  execute  the  conveyance  thereof  directly  to 
his  wife,  said  Mary  Tressel,  for  the  pur- 
pose of  defrauding  bis  creditors,  and  especial- 
ly this  plaintiff;  tbat  such  deed  was  duly  re- 
corded, and  the  title  remained  in  tbe  name  of 
■aid  Mary  S.  Tressel  at  the  time  of  bringing 
this  action,  though  tbe  premises  are  in  fact 
the  preniisee  of  said  defendant  John  J.  Tres- 
sel; that  Bald  Mary  S.  Treasel  had  knowledge 
of  these  fraadolent  acts  and  purposes  of  said 
defendant  John  J.  Tressd,  and  lias  assisted 
and  colluded  witb  him  to  defraud  his  credit- 
on  and  this  plaintiff.  To  this  complaint  the 
defendants  demurred  on  the  ground  tbat  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute  acausettf  action* the part^calarground 
of  demurrer  being  that  creditors*  bills  will 
not  lie  in  this  territory,  for  tbe  reason  that 
the  provisions  of  the  Code  of  GItU  Procedure 
in  regard  to  proceedings  supplementary  to 
execution  have  superseded  the  remedy  by 
creditors*  bills,  and  nowfurniah  in  this  juris- 
diction tbe  exclusive  remedy  to  judgment 
creditors  to  subject  property  to  the  satis- 
faction of  their  debts. 

What  were  the  powers  of  the  court  of  chan- 
ceryinreferencetooreditora' bills?  Theconrt 
of  chancery  formerly  .had  cognizance  of  bills 
filed  by  judgment  creditors,  after  tbey  had  ex- 
hausted their  remedies  at  law,  to'  subject 
lands  fraudulently  conveyed  to  the  payment 
ct  tbeir  Jadgmento,  (Edgell  v.  Hay  wood,'3  Atk. 
857;  Edmestonv.I^de,  lFaige,637;)  and  by 
the  filing  of  sac^  a  bill  the  creditor  acquired 
a  lien  upon  lands  which  were  superior  to  any 
subsequent  conveyance.  Such  bills  were  sus- 
tainable under  the  ordinuy  Jurisdiction  of 
the  court  Its  power  to  bear  such  cases  and 
set  aside  fraudulent  couTqyancei  which  stood 


as  obstructions  to  executions  at  law  was  in- 
herent in  the  court,  and  not  dependent  upon 
any  statute.  Beck  v.  Burdett.  Id.  305.  From 
its  earliest  history  tbe  court  of  chancery  has 
exercised  the  power  of  compelling  tbe  t^aua- 
fer  of  the  title  to  real  estate  by  obliging  par- 
ties  holding  the  legal  title  to  convey  it.  or  by 
directing  It  to  be  sold  by  some  officer  ol  the 
court  appointed  for  the  purpose,  or  by  declar- 
ing the  title  by  which  it  was  held  fraudulent, 
and  subjecting  it  to  sale  under  an  execution 
at  law.  Mould  v.  Williamson,  2  Cox,  Cb. 
386;  Edgell  v.  Haywood.  3  Atk,  357;  Bur- 
roughs V.  Elton.  11  Yes.  33.  These  decisions 
have  since  been  followed,  both  in  England 
and  in  this  country,  particularly  upon  bills 
by  judgment  creditors  to  set  aside  fraudulent 
conveyances.  Thus  it  was  held  in  Hendricks 
V.  liobinson,  2  Johns.  Gh.  283,  that  one  cred- 
itor might  maintain  a  bill  on  twbaJf  of  him- 
self and  other  creditors,  or  on  behalf  of  him- 
self alone,  to  have  certain  conveyances  of  bis 
debtor  declared  fraudulent  and  void;  and  in 
Guyler  v.  Mureland.  6  Paige,  273,  that  a  bill 
will  be  sustained  filed  bya  judgment  creditor 
for  the  double  purpose  of  removing  a  fraudu- 
lent obstruction  to  an  execution  at  law  and  of 
reaching  tbe  debtor's  equitable  assets;  and 
though  a  fraudulent  assignor  dies  before 
judgment  against  him,  a  creditor's  bill  will 
lie  to  set  asideafraudulent  conveyance  made 
by  him.  Frazer  v.  Western,  1<  Barb.  Ch. 
220.  In  Wakeman  v.  Grover,  4  Paige,  23,  the 
hiU  of  a  judgment  creditor  to  obtaiu  s^sfac- 
tion  out  of  his  debtor's  equitable  assets  was 
sustained,  as  was  also  a  bill  filed  by  such  a 
creditor  for  the  enforcement  of  his  judgment 
out  of  property  which  tlie  debtor  bad  fraudu- 
lently placed  out  of  bis  reach.  Weed  v. 
Pierce.  9  Cow.  722.  It  is  therefore  settled 
beyond  question  that  originally  tbe  court  of 
chancery,  in  the  exercise  of  its  equitable  pow- 
ers, had  jurisdiction  oforeditors'  bills  brought 
for  tbe  purpose  of  setting  aside  fraudulent 
conveyances,  or  reaching  equitable  assets 
which  the  defendant  bad  put  in  the  liands  of 
third  parties;  and  the  plaintiff  in  the  suit  at 
bar,  having  exhausted  hie  remedy  at  law  by 
the  return  of  his  «ecatlon,  as  i^}pear8  from 
his  bill,  was  In  situation  to  ask  the  aid  of  eq- 
uity to  set  aside  the  alleged  fraudulent  con- 
veyance, if  the  facts  should  demonstrate  that 
it  was  so,  and  to  reach  the  equitable  assets,  if 
any,  which  had  been  put  out  of  his  reach  by 
the  defendant.  The  supreme  and  district 
courts  oi  this  territory  have,  under  the  organ- 
ic law,  chancery,  as  well  as  common-law.  ju- 
risdictlon,(OrganicLaw,  Gomp.  Laws,  g  33;) 
and  henee  this  complaint  in  Its  present  form 
may  be  maintained  unless  some  other  remedy 
equally  effectual  has  been  provided  by  law. 
It  is  claimed  that  such  remedy  has  been  pro- 
vided by  the  Code  of  Civil  Procedure  in  its 
provisions  in  regard  to  proceedings  supple- 
mentary to  execution,  and  that  this  remedy  is 
exclusive.  We  are  unable  to  assent  to  this 
proposition,  for  several  reasons.  The  rem- 
edy afforded  by  proceedings  supplementary  to 
execution  Is  not  as  effective  as  tbat  tarnished 
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by  creditors' bills  as  administered  by  courts 
of  equity.  They  are  merply  proceedings  In 
the  original  action  for  the  purpose  of  enforc- 
ing the  Judgment  already  recovered.  Dres- 
ser V.  Van  IVIt,  15  How.  Pr.  19;  Gould  v. 
Torrance,  19  How.  Pr.  560.  In  the  latter  case 
the  court,  in  delining  these  proceedings,  saya 
that  they  are  in  the  nature  of  additional  or 
equitable  executions.  It  is  not  in  any  sense 
a  new  suit.  By  these  proceedings  a  summary 
mode  is  instituted  for  ascertaining  what,  i£ 
any,  property  a  judgment  creditor  may  have 
under  his  control  or  in  his  possession  subject 
to  execution,  and  if  any  persons  are  owing 
him,  and  to  what  extent.  Third  persons  can- 
not be  made  parties  to  the  original  suit, 
though  they  be  compelled  to  appear  and  be 
examined  as  to  any  property  under  their  con- 
trol or  in  their  custody  belonging  to  the  de- 
fendant, or  as  to  whether  they  owe  him. 
But  this  is  the  extent  to  which  the  Inquiry  can 
go  in  such  proceedings.  If  property  belong- 
ing to  the  defendant  is  found  upon  such  an 
examination  in  the  hands  of  these  persous  it 
may  be  ordered  turned  over  to  apply  on  the 
judgment  debt;  bat  If  the  right  of  the  person 
having  it  under  apparent  title  comei  In  ques- 
tion, S  he  claims  to  be  the  owner  of  the  prop- 
erly, the  question  of  title  cannot  be  summa- 
rily disposed  of  by  the  court  or  judge  before 
whom  theprocuedings  may  be  pending.  Such 
questions  most  be  adjudicated  and  determined 
by  an  action  brought  for  that  purpose.  It  is 
thus  made  apparent  that  the  remedy  by  pro- 
ceedings supplementary  to  execution  are 
much  less  efflcacioos,  and  In  many  cases  would 
not  afford  relief  to  the  same  extent  as  a  bill 
in  equity,  and  this  even  though  the  proceed- 
ing should  be  prosecuted  to  a  receivership  and 
carried  to  its  utmost  extent  under  the  statute. 

Id  Field  v.  Sands.  8  Bosw.  686>  it  was  held 
that  the  commencement  of  supplementary 
proceedings  and  the  appointment  of  a  receiv- 
er therein  did  not  create  any  Hen  upon  assets 
previously  assigned  by  the  debtor;  that  such 
assets  could  only  be  reached  by  a  creditor's 
suit.  A  similar  decision  was  made  in  Con- 
ger V.  Sands,  19  How.  Pr.  8.  See.  also,  Gas- 
per v.  Bennett.  12 How. Pr.S07.  Itisdoubt- 
lesB  true  tiiat  in  many  jurisilictiona  adequate 
remedies  tiave  been  provided  by  law  to  ae- 
compliab  some  ai  the  purposes  of  creditors* 
suits, — discovery  of  assets,  debts  owing  by 
third  persons,  and  the  like, — and  for  tliese 
purposes  proceedings  supplementary  to  exe- 
cution may  be  considered  a  snbstitute.  But 
for  the  purpose  of  reacliing  equitable  assets 
of  the  judgment  debtor,  or  to  set  aside  fraud- 
ulent transfers  of  property,  supplemental 
proceedings  provide  an  inadequate  remedy; 
and,  though  in  many  respects  they  may  serve 
as  a  substitnte  for  a  creditor's  bill,  they  are 
by  no  means  the  exclusive  remedy  to  which 
the  creditor  may  resort.  He  may  still  have 
his  creditor's  suit.  Pope  v.  Cole.  64  Barb. 
406;  Bank  v.  White,  6  N.  Y.  236.  The 
right  of  .a  jodgment  creditor  to  maintain  an 
action  in  the  nature  of  a  creditor's  bilU  not- 
withstanding the  remedy  provided  by  pro- 


ceedings supplementary  to  execution,  has 
been  frequently  held.  Thus,  in  GaUin  v. 
Duughty,  12  How.  Pr.  457.  it  was  held  that 
the  former  action  by  judgment  ci-editor's 
bill  was  still  in  force,  and  might  be  resorted 
to  l)y  a  judgment  creditor  to  reach  equitable 
assets  after  the  return  of  an  unsatisQed  exe- 
cution. In  Gere  v.  Dibble,  17  How.  Pr.  31, 
it  was  held  that  a  creditor's  bill  would  lie  In 
favor  of  judgment  creditors  on  their  own  ac- 
count to  set  aside  a  fraudulent  conveyance 
made  by  the  judgment  debtor  on  his  real  es- 
tate, even  after  the  appointment  of  a  receiv- 
er in  proceedings  supplementary  to  execu- 
tion, the  judgment  constituting  the  basis  of 
the  action  having  been  recovered  l>efore  the 
receiver  was  appointed.  In  Bennett  v.  Mo* 
Guire,  58  Barb.  625,  it  was  held  that  a  judg- 
ment creditor,  even  after  having  commenced 
proceedings  supplementary  to  execution,  had 
a  right  to  atmndon  thesameand  maintain  an 
action  in  his  own  name  to  set  aside  a  mort- 
gage executed  by  a  judgment  debtor  as  being 
without  consideration,  and  fraodalent.  The 
following  cases  will  be  found,  also,  to  sus- 
tain this  position:  Bartlett  v.  Drew,  4 
Lans.  444;  Phelps  v.  Piatt,  50  Barb.  480; 
Taft  V.  Wright,  47  How.  Pr.  1;  Burt  v. 
Hcettinger,  %Ind.217;  Parsons  v.  Meyburg. 
1  Dnv.  206;  and  there  are  others  of  like  im- 
port We  cannot  assume  that  the  legislature 
intended  to  tfUce  ftom  creditors  any  of  the 
remedies  that  they  enjoyed  under  the  court 
of  chancery  for  the  entoroement  of  their  J  udg- 
ment,  after  having  exhausted  their  remedy 
at  law,  and  turn  them  over  to  the  often  in- 
adequate and  imperfect  remedy  provided  by 
the  statute  in  r^rd  to  proceedings  supple- 
mentary  to  execution.  Upon  reason  and  au- 
thority the  remedy  by  creditor's  suit  exists 
now  as  it  formerly  did  under  the  court  of 
chancery.  Under  the  Codea  ot  Procedure  a 
suit  in  tlie  nature  of  a  creditor's  bill  may  be 
maintained  under  the  same  rales  which  for- 
merly prevailed  in  courts  of  chancery.  The 
Code  has  changed  the  form  of  the  suit,  but 
has  not  affected  the  rights  of  the  parties,  or 
impaired  the  powers  of  courts  having  equity 
jurisdiction  from  administering  pn^ier  relief 
in  a  case  showing  a  state  at  facta  which 
formerly  were  sufficient  to  anthorize  a  court 
of  chancery  to  act.  Bartlett  v.  Drew,  60 
Barb.  648,  affirmed,  67  N.  T.  587.  The  ease 
of  Graham  t.  Railway  Co.,  10  Wis.  459. 
would  seem  to  support  the  proposition  that 
the  proceeding  supplementary  to  execution 
provided  by  the  statutes  of  that  state  super- 
seded the  remedy  by  creditors'  bills,  and  was 
exclusive.  That  case,  however,  has  not  been 
followed  by  the  courts  of  that  state.  Tlie 
decision  of  the  case  In  which  the  rule  there 
laid  down  was  invoked  was  put  upon  other 
grounds,  and  the  remedy  by  creditors'  bills 
has  been  restored  long  since  in  that  jurisdic- 
tion by  legislative  enactment.  Seymour  v. 
Briggs,  11  Wis.  196;  Gates  v.  Boomer.  17 
Wis.  455.  The  cases  cited  by  the  respond- 
ent from  the  California  reports  do  not  sua. 
tain  bis  contention.   In  that  stale  creditors* 
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Inlb  bave  always  bean  maintainable.  Baker 
V.  Bartol,  6  Oal.  483;  Marahall  t.  Buctetnan. 
85  Cal.  264.  Such  is  also  the  rule  in  Colora- 
do. Allen  V.  Tritch.  6  Cola  222;  Frazer  v. 
Smelting  Co.,  6  Fed.  Bep.  163.  And  also  in 
Kansas.  Lades  t.  Hood,  29  Kan.  49.  The 
oomphiint  in  the  case  at  bar  contains  all  the 
auctions  necflBSSTj  nndcr  the  Code,  or 
which  were  formerly  required  by  the  courts 
having  equity  jurisdiction  in  creditors'  suits 
brouglit  to  set  aside  fmudulent  conveyances 
as  otetructions  to  an  execution  at  law»  and 
is  sufficient.  The  demurrer,  therefore,  must 
be  overruled,  and  the  pro  forma  judgment  of 
the  district  court  reversed,  with  leave  to  the 
defendants  to  answer  within  SOdays,  on  pay- 
ment of  costs  and  disbursements.  All  the 
justices  concurring. 

Demurrer  overruled,  judgment  reversed, 
and  defendants  have  leave  to  answer  within 
30  days  on  payment  of  costs,  in  default. of 
which  the  district  court  is  directed  to  take 
the  proofa,  or  direct  the  same  to  be  ti^en  by 
a  referee,  and  grant  such  relief  as  mi^  be 
proper. 


O'Dea  e.  City  of  Winona. 

(Supreme  Court  of  JUlnnesota.  Sept  10,  1889.) 
Pbkformahcb  or  Co:tTiucTB— Comstbuctioks. 

1.  The  pUtntUf  entered  Into  a  ooDtrsot  with 
defendant  to  flU  and  grade  one  of  Ita  streets,  and 
to  build  a  low  retainiDK  wall  upon  each  side  of 
the  fill  or  embankment  in  accordance  with  plans 
and  specifications  already  prepared  by  the  city  en- 
gineer. The  work  was  to  be  done  at  a  certain  price 
per  cubic  yard  under  the  direction  the  engineer, 
subject  to  his  approval,  to  bis  satlsfitotion,  and  to 
tbe  satisfaction  of  the  dty  ooancU.  The  grade 
line  was  laid  down  in  the  usual  manner  upon  the 
engineer's  plan  or  profile.  It  was  conceded  that 
at  some  time  after  bids  were  called  for,  and  the 
acceptance  of  the  one  filed  by  the  plaintiff,  the 
council  determined  to  have  less  work  done  than 
was  provided  for  In  tbe  plans  and  spedflcatlons. 
But  there  was  no  record  Indicatis'g  when  this  de- 
dston  was  made,  and  none  which  clearly  showed 
to  what  extent  the  omtemplated  Improvement  was 
cortaUed,  cbanged,  or  abandoned.  In  the  reoord 
of  the  Mooeedlngs  of  the  oonndl  meeting  at  whioh 
plalntUTs  bid  was  accepted,— he  being  present,— 
appeared  a  statement  as  to  what  transpired,  which 
tended  to  show  tltese  ohanges  as  then  understood 
and  agreed  upon  by  tbe  members  of  tbe  council 
and  the  engineer,  who  was  also  present.  Held, 
that  the  trial  court  did  not  err  ui  receiving  the 
record  in  evidence. 

S.  The  engineer  thereafter-4t  being  necessary 
for  him  to  do  so— fixed  the  grade  Hue  upon  the 
ground,  laid  out  the  work,  and  gave  genenu  direc- 
tions to  the  plaintift,  but  departed  from  the  plans 
and  speciflcaUons,  prinolpawr  as  to  the  height  of 
the  ml  or  embankment.  The  plaintiff,  In  good 
faith,  proceeded  to  complete  tbe  contract,  as  he 
supposed,  under  the  constant  supervision  of  the 
engineer,  who  finally  estimated  the  amount  and 
accepted  tbe  worlc  JTeld,  that  there  was  a  prao- 
tloal  constnioUon  of  ^  contract  which  ooula  not 
be  Ignored  or  disregarded  1^  the  courts. 

8.  When  a  party  has  substantially  compiled 
with  tbe  terms  of  a  oontraot  which  he  Is  to  per- 
form to  the  satlsfaotion  or  approval  of  the  other 
party,  whereby  the  property  of  the  latter  has  been 
materially  benefited^  the  improvements  and  beue- 
flta  belnff  «f  such  a  ohanoter  that  they  must  neo- 
esaarlly  be  appnvrteted  aod  retained  ^  the  parbr 
tor  whom  they  are  made,  the  contractor  is  entitled 
to  recover  upon  his  contract. 

4.  When  a  contract  provides  that  the  pay 
^uSBtlUas  of  earth  shall  be  onaputed  Irooi  borrow 
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pit  and  excavation  measurements,  It  does  not  con- 

cluBivelY  follow  that  the  pits  and  excavations  f  rmn 
which  tne  earth  Is  takes,  must  he  measured, 

5.  From  the  testimony  it  appeared  that  such 
pay  quantities  are  as  accurately  and  as  frequently 
ascertained  by  measuring  tlie  cubic  yards  In  the 
flu  or  embankment,  and  deducting  a  well-estab- 
lisbed  percentage  for  the  known  difference  In  the 
measurement  oieartb  before  and  after  removal; 
and  it  further  appeared  that  tfais  method  was 
adopted  bv  the  city  engineer  when  estimating  the 
pay  quantities  in  tnls  case.  fTeld,  that  It  was  not 
error  to  permit  a  recovery,  upon  showing  the  num- 
ber of  cublo  yards  of  earth  removed  under  this 
manner  of  measuring. 
(Sl/IIabus  by  the  Court.) 

Appeal  from  district  court,  Winona  coun- 
ty; Stabt,  Judge. 

W,  A.  Finkelnburff  and  3f.  B.  W^ber,  for 
appellant   €fould  A  Snow,  for  respondent. 

Collins,  J.  The  council  of  tbe  defendiint 
city,  contemplating  the  grading  and  improve- 
ment of  some  two  miles  of  one  of  its  thor- 
oughfares leading  into  the  country,  directed 
its  engineer  to  prepare  and  submit  a  plan  or 
profile  of  the  proposed  work,  with  proper 
specifioaUonSt  on  which  bids  might  be  solio. 
ited.  TtUs  was  done  May  28,  18Btj,  and  the 
councit  then  advertised  for  bids.  Tbe  plain- 
tiff was  the  lowest  bidder,  whereupon  the 
matter  was  referred  to  a  committee,  who  sub- 
sequently advised  and  reported  that  tlie  pro- 
posed work  should  be  lessened  and  curtailed. 
On  J  une  25th,  a  resolution  was  adopted  by  the 
council,  awarding  to  plaintiff  the  contract 
for  tbe  improvement  of  the  street  in  question 
from  one  certain  named  point  to  another,— 
only  a  part  of  the  distance  covered  by  the 
plan  and  pi-oGle,  the  improvement  of  tbe 
balanoe  having  been  abandoned.  It  seems. 
On  July  7th,  ^alntifl  and  defendant  entered 
into  a  contract  for  the  work  on  that  part  ct 
the  street  lying  between  the  points  named 
in  the  resolution,  which  was  to  be  done  in 
accordance  with  the  plans  and  specifications 
alMve  referred  to,  and  to  the  satisfaction  of 
tbe  council  and  city  engineer,  at  a  certain 
price  per  cubic  yard  for  each  of  two  distinut 
clasaes  of  work.  The  specifications  also  pro- 
vided that  the  work  should  be  done  subject 
to  the  approval  of  the  city  engineer,  and  un- 
der his  direction.  The  plaintiff  claims  to 
have  complied  with  the  terms  of  his  con- 
tract, which  defendant  denies.  The  motion 
for  a  new  trial,  made  after  plaintiff  recovered 
a  verdict  in  the  court  below,  having  been  de- 
nied, the  defendant  appeals. 

The  defendant  insists  that  the  trial  court 
erred  in  permitting  the  plaintiff  to  introduce 
testimony  tending  to  show  that  at  a  council 
meeting  on  June  ^th,  when  plaintiff 's  bid  was 
accepted,  there  were  inquiries  made  by  mem- 
t>ers  of  tbe  council  and  answers  by  the  city 
engineer  in  plaintiff's  presense,  which  indi- 
ca^  that  ttiere  had  not  only  been  a  depart- 
ure from  the  original  plan  of  improvement  hs 
to  its  extent,  but  also  as  to  its  character;  and 
that  at  some  time  subsequent  to  the  presenta- 
tion of  the  profile  to  the  council,  and  tbe 
commencement  of  tlie  work,  the  engineer  di- 
rected and  caused  a  new  grade  line  to  belaid 
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dowD  on  Uie  profile — the  principal  result 
claimed  from  the  alleged  change  being  a  re- 
duction or  lowering  of  the  fill  exactly  two 
feet;  that  Is.  the  top  of  the  road-way  would 
thereby  be  two  feet  lower,  when  completed, 
than  as  first  designed.  It  is  undisputed  that 
before,  or  perhaps  at  the  time,  plaintiff's  bid 
WHS  accepted,  the  city  council  determined  to 
abandon  all  improvement  of  a  part  of  the 
street.  Just  when  or  how  tlds  conclusion 
was  reached  is  not  apparent  from  the  testi- 
mony, tlie  only  record  thereof  or  allnslon 
thereto,  so  far  as  we  have  been  able  to  discov- 
er, being  In  the  resolution  accepting  the  bid 
for  a  part  of  the  work,  and  in  the  minutes  of 
the  meeting  before  reforred  to.  And  from 
these  minutes,  it  might  well  be  inferred  that 
the  changes  intended  by  the  plan  to  curtail 
the  expense  were  much  more  r^lcal  than  the 
single  change  in  distance  Indicated  by  the 
resolution.  The  contract  between  the  par- 
ties made,  so  far  as  applicable  to  the  work  to 
be  done,  the  plans  and  spedflcations  submit- 
ted on  May  28th  a  part  of  it.  By  the  specifi- 
cations, the  work  was  to  be  performed  under 
the  direction  of  the  city  engineer,  and  sub* 
Ject  to  his  approval,  while  in  the  contnct  it 
was  provided  that  it  should  be  done  to  the 
satlsfnction  of  both  council  and  engineer,  as 
well  as  in  accordance  with  the  {dans  and 
specifications.  The  chief  controversy  arising 
out  of  a  consideration  of  this  allied  error  is 
as  to  the  grade  line,  to  which  plainUiE  con- 
tracted to  bring  the  ptnbankment  or  fill.  The 
defendant  insists  that  the  work  was  notcom- 
pleted  according  to  contract,  beeausn  the 
grade  was  not  brought  to  correspond  with 
the  line  indicated  upon  the  profile  In  red  Inlt, 
while  the  plaintifF  claims  that  another  grade 
line  was  established  on  the  profile,  as  well  as 
upon  the  ground,  to  which  be  worked;  the 
practical  difference  being  two  feet,  as  before 
stated. 

We  are  safe  in  asserting  that  no  matter 
which  of  these  lines  should  be  regarded  as 
the  correct  one.  the  grade  itself  would  have 
to  be  fixed  and  indicated  upon  the  ground  by 
a  person  qualified,  to  some  extent,  in  civil 
engineering.  Witli  nothing  but  the  plans, 
profile,  and  specifications,  the  ordinary  con- 
tractor or  non-expert  could  not  safely  pro- 
ceed with  the  work.  Ther^ore.  and  in  ac- 
cordance with  the  universal  custom,  the 
work  was  laid  out  on  the  ground  by  means 
of  grade  marks  placed  upon  telegraph  poles, 
which  were  along-side  the  road-way  as  then 
traveled,  instead  of  upon  stakes,  as  Is  cus- 
toronry.  This  was  done  for  the  information 
and  guidance  of  the  plaintifF  by  an  assistant 
of  the  engineer,  but  under  his  direction  and 
supervision.  And  the  grade  tbusestabliahed 
was  in  conformity  with  the  new  line  al- 
leged by  plaintiff  to  have  been  laid  down  up- 
on the  protiie.  To  these  marks,  and  to  the 
grade  so  fixed,  under  the  personal  supervis- 
ion of  the  city  engineer,  and  with  his  express 
approval,  the  plaintifT,  in  good  faith,  brought 
and  completed  the  fill,  as  he  claims,  and  as 
the  jurors  evidently  believed.    Tlw  testi- 


mony in  qnnUon  tended  to  show  that  at  . 
somA  time  prior  to  the  commencement  of  the  ^ 
work,  the  council  hodmadeorsaacUonedtlie 
change  in  the  grade;  that  the  members  knew 
of  it;  and  thai  the  engineer's  acts  inrefor- 
enoe  thereto  were  not  disapproved.  It  also 
had  a  tendency  to  show,  among  other  things, 
that  the  plaintiff  was  acting  bonestly  wlien 
performing  the  work  in  the  mani»r  directed 
by  the  dSendant's  authorilEed  and  itfbsial 
rapresentative.  The  contract  does  not  seem 
to  have  been  unprofitaUe.  The  woA  was  to 
be  paid  for  by  the  cubio  yard,  not  by  the  job; 
and  if,  under  circnmstauoes  like  those  exist- 
ing here,  a  contractor,  adiog  in  good  faith, 
receives  his  grade  lines  and  directions  from 
the  engineer  designated  to  establish  the  lines 
and  give  the  necessary  instru^on,  whose 
duty  it  is  to  look  after  the  woi^  and  super- 
vise its  performance;  who  does  this  Iqr  attend- 
ing upon  its  oonstru(^on  almost  dally;  who 
iq>proves,  and  finally  eertiftea  tiiat  it  hss  been 
performed  in  aooordance  with  the  terms  of 
tbe  oontraot,— he  must  be  permitted  to  reoor- 
er.  The  fault,  if  there  be  one,  la  not  charge- 
able to  the  contractor,  bat  to  and  upon  tbe 
party  with  whom  he  has  dealt,  and  upon 
whose  agents  and  officers  he  was  authorized 
and  compelled  to  rely. 

It  is  further  u^ed  that  the  court  erred  in 
cha^ng  the  Jury  that  the  plaintiff  might 
recover  without  showing  that  the  work  had 
been  performed  to  the  satisfaction  of  the  city 
conheiL  In  support  of  Ifais  position,  we  are 
cited  to  a  number  of  cases  wherein  were  in- 
volved contracts  for  the  making  of  some  arti- 
cle of  adornment  or  convenience,  or  to  gratify 
the  taste  or  personal  preferences  of  one  of 
the  parties,  to  his  satisfaction,  or  subject  to 
liis  approval;  such,  for  instance,  as  Gibson 
V.  Cranage,  d9  Mich.  49,  where  plaintiff  con- 
tracted to  make  a  portrait;  Brown  v.  Foster, 
113  Mass.  136,  in  which  plaintiff  had  agreed 
to  make  a  suit  of  clothes  for  defendant;  and 
Zaleski  v.  Clark,  44  Conn.  218,  a  ease 
wherein  it  appeared  tliat  phiintiff's  contract 
was  to  make  a  bimt  of  defendant's  deceased 
husband.  In  each  of  tliese  cases,  and  in  oth- 
ers of  like  character.  It  has  been  held  that 
the  party  for  wliom  the  work  is  done  may  d^ 
termine  for  himself, — may  arbitrarily  accept 
or  reject  as  he  chooses.  And  it  is  claimed 
that  there  is  another  class  of  cases,  some- 
what difficult  to  distinguish,  pertiaps,  from 
those  above  mentioned, — the  distinction  b»- 
ing  suggested  in  Machine  Co.  v.  Smith,  50 
Mich.  565, 15  N.  W.  Rep.  906,— wherein  it  is 
held  that  the  dissatisfaction  of  the  party 
must  nut  be  pretended;  It  must  be  real,  in 
good  faith,  and  not  capricious.  In  this  class 
may  be  ranked  Wetterwuigh  v.  Association,  2 
Bosw.  381;  Manufacturing  Co.  v<  Brush.  43 
Vt  528;  Singerly  v.  Thayer,  108  Pa.  St.  291,  2 
Atl.  Rep.  230.  See,  also,  Daggett  v.  Johnson, 
49  Vt.  345 ;  and  Manu  facturing  Co,  y.  Chico,  24 
Fed.  Rep.  893.  But  the  case  at  bar  is  not  gov- 
erned by  the  same  principles.  The  courts  in 
which  this  question  has  been  passed  upon 
may  not  have  adopted  the  same  meUiod  of 
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.reasnnlng  to  reach  aconclusion;  but  all  seem 
to  Agree  that  wht-re  one  party  has  siibetan- 
tially  complied  with  the  terms  o(  a  contract, 
which  he  iB  to  perform  to  the  satisfaction  or 
approval  or  the  other  party,  whereby  the 
property  of  the  latter  has  been  materially 
benefited,  the  improvements  and  benetlts  be- 
ing of  8uc)i  a  character  that  they  must  neces- 
sarily be  appropriated  and  retained  by  the 
party  for  whom  they  were  made,  the  con- 
tractor la  entitled  to  compensation,  and  may 
recover  upon  the  contract,  or  upon  quantum 
meruit.  In  Massachusetts,  It  has  been  fre- 
qoently  held.  In  actions  wherein  the  facts 
were  the  same  as  in  the  case  at  bar,  ttiat 
while  a  contractor  cannot  recover  upon  the 
contract  he  may  upon  a  quantum  meruit 
count.  Snow  v.  Ware,  13  Mete.  42;  Walker 
V.  Orange.  16  Gray,  193;  White  v.  Qaincy, 
97  Mass.  430.  In  Boiler  Co.  v.  Garden.  101 
X.  T.  887,  4  X.  E.  Rep.  749,  which  was  an 
action  brought  to  recover  the  contract  price 
for  the  alteration  of  steam-boilers,  which 
price  was  not  to  be  paid  until  the  defendants 
were  satisBed  that  the  boilers,  as  changed, 
were  a  auccess,  It  was  said,  citing  earlier 
cases,  "that  which  the  law  will  say  a  con- 
tracting party  ought  In  reason  to  be  satisfled 
with,  that  the  law  will  say  he  Is  satlsBed 
with."  Recovery  upon  the  contract  was 
permitted,  attention  being  called  in  the  opin- 
ion to  the  distinction,  before  mentioned,  be- 
tween the  case  under,  consideration  and  those 
in  39  Mich..  1X3  Mass..  and  44  Conn.,  supra. 
This  dissimilarity  is  also  very  lucidly  present* 
ed  in  Addison  on  Contracts,  §  858.  In  any 
view  of  this  case,  the  defendant  ought  not  to 
complain  of  the  charge  upon  the  point  ander 
discussion,  for,  in  substance,  it  was  correct. 
Phillip  T.  Gallant,  62  N.  Y.  256;  Add.  Cont. 
8  864.  And  see  Dermott  v.  Jones,  28  How. 
220;  Dutro  v.  Walter.  31  Mo.  516;  Yeazle  v. 
Bangor,  51  Me.  509 ;  Fuller  t.  Bice.  52  Mloh. 
435.  18  N.  W.  Rep.  204. 

The  speciBcattons  provided  that  "pay 
quantitloa  should  be  computed  from  excava- 
tion and  borrow  pit  measurements."  The 
appellant  objected  to  testimony  tending  to 
show  that  it  was  not  practicable,  in  this  In- 
stance, to  measure  the  borrow  pit;  tliat  em- 
bankment measnrementa  were  adopted  in- 
siead,  a  certain  and  customary  allowance  be- 
ing made  for  the  differencein  measurements; 
and  testimony  as  to  the  number  of  cubic 
yards  in  this  way  of  measuring,  upon  the 
ground  tliat  the  specifications  provided  for 
measnrementa  of  or  at  the  borrow  pit  only. 
It  was  not  claimed  upon  the  trial  tliat  this 
method  of  ascertaining  the  number  of  cubic 
yards  of  earth  in  the  BU,  borrow  pit  meas- 
urement, was  Incorrect  or  unusual.  In  fact 
there  was  no  attempt  to  contradict  the  testi- 
mony produced  by  plaintiff  that  it  is  quite 
costomary,  in  this  claw  of  work,  depending 
upon  the  convenlmoe  of  the  engineer,  to 
mcasare  the  yards  of  material  In  an  embank- 
ment (allowing  a  well-known  percentage  for 
^irinkage)  instead  0[  the  number  oljsads  of 
or  ncaTatUm  from  which  Uw  matnUl 


'  has  been  removed,  in  order  to  determine  pay 
quantities,  according  to  the  measurement 
prescribed  in  the  specifications.  The  quan- 
tity of  the  earth  taken  from  the  borrow  pit  was 
what  defendant  contracted  to  pay  for,  and 
this,  it  appears  from  testimony,  is  as  fre- 
quently and  can  be  as  accurately  ascertained 
in  the  manner  actually  pursued  as  that  now 
insisted  upon  by  defendant.  The  court  ruled 
correctly  upon  this  point.  Even  If  it  be  ad- 
mitted that  in  measuring  the  pay  quanti- 
ties, in  establishing  the  grade  lines  on  the 
ground,  and  in  the  general  manner  In  which 
the  work  was  done,  there  was  a  variance, 
from  the  literal  meaning  of  the  contract, 
there  was  a  practical  construction  put  upon 
It  by  all  parties  which  cannot  now  be  Ig- 
nored, or  disregarded  by  the  courts.  Dis- 
trict of  Columbia  v.  Gallaher.  124  U.  S. 
505.  B  Sup.  Ct.  Rep.  585.  We  have  not 
overlooked  the  remaining  assignments  of  er- 
ror, but  they  are  of  no  materiality.  Order 
affirmed. 


WHira  «.  Stbxxoh. 
(Supreme  Cmirt  qf  WUeonatat.  Sept  H  1B99l) 

SaLI— WaBKAHTT— EZPBBSS  AXD  ImPUBS. 

1.  In  an  action  for  breach  of  an  exprew  war- 
ranty, an  InstractioD  that  "the  q,ueBtion  la  simply, 
was  there  an  express  warranty  made,  and  what 
was  that  warran^,  and  baa  there  been  a  breach  of 
itt  Jf  SO,  what  u  the  meaanie  of  the  pUntUTs 
damages  I  "—Is  proper. 

3.  A  mere  statement  \>y  the  seller,  of  Ills  own 
opinion  and  belief,  oot  amountlDg  to  a  posiUve  af- 
flrmatioD  or  statement  of  fact,  apoo  a  matter  oon- 
oeming  which  a  purchaser  1b  to  exercise  hla  own 
Judgment,  does  not  amoant  to  a  warranty. 

It.  Where  a  bull-calf  at  the  time  of  sale  Is  but 
three  months  old,  free  fnnn  apparent  defect,  and 

E resent  to  tiie  view  of  the  poronaser,  it  cannot  be 
eld  as  a  matter  of  law  that  his  sterility,  which 
transpired  two  yean  later,  existed  at  the  time  of 
side,  and  that  there  was  an  implied  warranty  that 
he  woold  possess  the  poweroiproareationafcia»- 
turlty. 

Appeal  from  superior  eoort.  lUlwaukcs 

county;  Kotbs.  Judge. 

It  appears  from  the  record  that  July  5, 
1885,  the  plaintiff  purchased  of  the  defend- 
ant a  full-blooded  Holstein  bull-calf  for  breed- 
ing purposes,  then  BlK>ut  three  mouths  old, 
and  to  ali  appearances  free  from  any  defects, 
and  paid  tlierefor,  by  way  of  note,  (which  he 
subsequently  paid.)  9100;  that  October  5, 
1887,  tlie  plaintiff  commenced  this  action  In 
justices'  court,  and  in  his  complaint  alleged 
in  effect  that,  at  the  time  of  the  said  pur- 
chase, the  defendant  falsely  represented  said 
calf  to  be  Bt  for  breeding  purposes  in  every 
respect;  that  the  plaintiff,  relying  upon  such 
representations,  Imughtthe  same  for  breeding 
purposes,  and  for  the  purpose  of  improving 
his  stock;  that  as  a  matter  of  fact  said  calf 
was  not,  at  the  time  of  said  purchase,  Bt  for 
breeding  purposes,  but  was  a  stag,  and  of  no 
value  for  audi  porposes;  that  he  was  barren, 
and  worthless  for  breeding  purposes,  wh^r^ 
by  the  plaintiff  was  damaged  in  the  sum  of 
•150:  ttiat  July  25, 1887,  and  before  the  com- 
mencement ot  this  action,  he  offered  to  re- 
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turn  said  animal  to  the  defendant,  and  de- 
miinded  l>ack  the  price  paid  therefor,  but  the 
defendant  refused  to  accept  the  aame,  or  re- 
turn tbe  purctiase  price.  The  defendant  an- 
swered by  a  general  denial.  Id  the  juBtice's 
court  judgment  was  rendered  in  favor  of  the 
defendant,  and  at  the  close  of  the  trial,  on 
the  appeal  therefrom,  the  jury  returned  a 
verdict  in  favor  of  the  defendant.  From  the 
judgment  entered  upon  the  verdict,  the  plain- 
tiff brings  this  appeal. 

Clarke     McAviiffe»  for  appellant.  Hm- 
denan  A  WUlUma,  for  respondent. 

'  Gassodat,  J.,  {after  stating  tha  facta  a» 
above.)  The  only  cause  of  action  alleged  in 
the  complaint  is  the  breach  of  an  express 
warranty  made  by  the  defendant  at  the  time 
ot  the  sale,  to  the  effect  that  the  animal  in 
question  was  a  bull-calf  fit  for  breeding  pur^ 
poses  in  every  respeit;  and  that  the  plain- 
tiff, relying  upon  such  warranty,  purchased 
him,  and  paid  the  price  mentioned.  The  de- 
fense was  a  general  denial.  Several  excep- 
tions were  taken  to  the  charge.  Some  of  these 
relate  to  accurate  statements  of  the  issue. 
Among  the  statements  In  the  charge  to 
which  exception  is  taken,  is  this:  "The  ques- 
tion is  simply,  was  there  an  express  war- 
ranty made,  and  what  was  that  warranty, 
and  has  there  been  a  breach  of  It?  If  so, 
what  is  the  measure  of  the  plaintiff's  dam- 
ages?"  Certainly  this  is  no  ground  tor  ex- 
ception. Nor  was  it  error  for  the  court  to 
charge  the  jury  la  effect  that  a  mere  state- 
ment by  the  seller,  of  his  own  opinion  and 
belief,  not  amounting  to  a  positive  affirma- 
tion or  statement  of  Sict,  and  upon  a  matter 
concerning  which  the  purohaser  is  to  exer- 
cise his  own  judgment,  does  not  amount  to  a 
warranty.  Tenney  v,  Cowlee,  67  Wis.  594, 
81  N.  W.  Bep.  221.  This  Is  especially  so, 
where  the  court.  In  the  flame  connection  as 
here,  charged  the  jury  as  follows:  "An  ex- 
press warranty  is  an  express  statement  whidi 
the  party  undertakes  slwll  be  a  part  of  a  con- 
tract, and,  though  part  of  a  contract,  yet  col- 
lateral to  the  express  object  of  it.  Any  as- 
settion  or  averment  by  the  a^er  to  the  paiv 
chaser  during  the  negotiations  to  effect  a 
sole,  respecting  the  quality  of  the  article  or 
the  efflclenoy  ot  the  property  sold,  will  be  re- 
garded as  a  warranty,  if  relied  npon  by  the 
pnrchaaer  in  making  the  purchase.  So  I  in- 
struct you»  gentlemen,  that  yon  must  take 
into  consideration,  under  all  the  evidence  in 
the  case,  what  was  said  by  the  parties  at  the 
time  of  the  negotiations  of  this  sale;  what 
was  th^  relation  and  understanding  at  that 
time;  what  did  both  partlM  fairly  understand 
by  the  language  that  was  used  at  the  time  of 
ti»  sale.  If  yon  And  that  the  defendant 
made  an  express  warranty  that  the  bull-calf 
would  be  a  sure  fltock-getter,  in  order  to  in- 
dnee  the  pJaintiff  to  purchase  him,  and  that 
the  plaintiff  relied  upon  such  statement  of 
the  defendant,  and  at  tlie  Ume  of  such  war- 
ranty or  statement  there  existed  a  defect  or 
nnsonadneas  in  the  calf,  which  would  result 


In  his  being  sterile,  or  not  a  snre  stock-get- 
ter, and  that  such  was  the  result,  then  you 
should  find  for  the  plaintiff."  These  instruc- 
tions are  within  the  rules  sanctioned  by  this 
court  in  the  cases  cited  by  the  counsel  for  the 
appellant.  Neave  v.  Amtz,  56  Wis.  176,  14 
K.  W.  Rep.  41,  and  cases  there  cited. 

But  counsel  strenuously  contend  that  the 
court  erroneously  took  from  the  jury  all  con- 
sideration of  an  implif d  warranty.  It  is  true 
that  the  charge  is  confined  to  the  cause  of 
action  alleged  In  the  complaint,  wliich  is 
clenrly  the  breach  of  an  express  warranty. 
Counsel  requested  no  Instruction  respecting 
an  implied  warranty.  The  charge  is  simply 
silent  respecting  such  a  warranty.  It  might 
perhaps  be  inferred  from  the  oral  argument 
of  counsel  that  the  undisputed  evidence 
makes  the  defendant  liable  as  upon  an  im- 
plied warranty.  But  the  calf  was  only  three 
months  old  at  the  time  of  the  purchase.  It 
is  conceded  that  to  all  appearances  he  was 
free  from  any  defect*  at  that  time.  The  only 
evidence  of  any  defect  is  that  it  transpired 
some  two  years  after  tlie  purchase  that  be 
then  lacked  the  power  of  procreation.  The 
calf  was  present  to  the  view  of  the  pur- 
chaser, as  well  as  the  seller,  at  the  time  of 
the  parehase.  If  the  alleged  defect  existed 
at  that  Ume.  aa  a  matter  of  fact,  then  the 
plalnUfl  had  the  same  opportunity  for  dis- 
covering It  as  the  defendant.  It  has  been 
held  that  where  the  buyer  has  had  an  oppor- 
tunity of  examining  tbo  article  sold,  there  is 
no  Implied  wanmnty  by  the  seUer  against 
latent  defects  unknown  alike  to  himself  and 
to  the  pundiaser.  Began  v.  Call,  84 1^  St. 
236.75Amer.Dec.653;  Brantley  v.  Tfaomas» 
73  Amer.  Dec.  264.  Certainly  we  cannot 
hold,  as  a  matter  of  law,  upon  the  record  in 
this  cas^  that  Uie  supposed  defect  existed  at 
the  time  of  the  purchase,  and  that  there  was 
an  implied  warranty  that  the  calf  would,  at 
maturity,  possess  the  power  of  procreation. 
The  jm^pment  of  tiie  superior  court  for  Mil- 
waukee county  is  affirmed. 


Mtgatt  e.  BuaxoN  ei  al, 
(Supreme  Court  of  WUoonstn.  Sept  24,  1889.) 

GaKNIBHHBTT — FaRTIBB — DbPOSITION — H'OTICB. 

Rev.  St.  Wis.  I  2766,  provides  that  "theppo- 
oeedlDKs  against  a  gamUbee  aball  be  deemed  an 
action  oy  the  plalnufl  against  the  garnishee  and 
defendant  as  parties  defendant,  and  all  the  provia- 
lons  of  law  relating  to  *  *  *  the  exammatton 
of  parties  *  •  •  ahaU  be  appli<»ble  thereto;'* 
and  aeetion  376S  provides  tbat  the  defeodant  may 
partldrate  hi  tbe  trial  of  any  issne  between  tbe 
plaintiff  and  garnishee  for  the  protectloa  of  bis  in- 
terests. Held,  that  such  an  action,  which  Is  at  Is- 
sue aa  to  the  garnishees,  is  at  Issue  as  to  a  defend- 
ant who  has  not  answered,  within  the  meaning  of 
Rev.  BL  Wis.  S  4096,  as  amended  by  Laws  1889,  o. 
848,  providing  tbat  "the  examination  of  s  party 
«  •  •  otherwise  tbau  as  a  witness  on  a  trial  may 
be  taken  by  deposUiou  *  *  *  In  any  action  or 
proceeding  at  any  time  after  the  commenoement 
thereof  and  before  judgment.  *  *  *  If  such  ex- 
amination shall  be  taken  before  issue  joined,  the 
notice  of  taking  the  same  shall  be  aocompanied  by  **' 
a  oartain  affidavit,  and  the  notice  for  the  """'"iv- 
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tioD  of  itid  defendant  need  not  be  aooompftnled  by 
McAaffldftTit. 

Appeal  from  circuit  court.  Milwaukee 
county;  D.  H.  Johnson,  Judge. 

The  plaintiff,  H.  M.  Mjgatt,  recovered 
judgment  in  the  circuit  court  ajifainst  the  de- 
fendant. John  £.  Burton.  Maj  10,  1888. 
While  the  action  was  pending  the  plaintiff 
caused  the  respondenta,  Charles  8.  French 
and  Lucretia  I>.  Burton,  to  be  summoned  as 
garnishees.  The  aifldavit  and  Bummons 
in  the  garnishee  action  was  duly  served  on 
the  defendant.  Burton.  In  May  following, 
U»  garnishees  answered  separately,  each  de- 
nying liability  as  such.  Thedetendant.  Bur- 
ton, did  notanswer.  April  19. 1889,  the  plain- 
tiff served  notice  upon  Mr.  Burton  that  liis  ex- 
amination would  be  had.  and  bis  deposition 
talcen  before  a  court  commissioner  on  May  1st 
following,  also  a  subpoena  to  appear  for  tliat 

Suipose,  and  paid  him  the  lawful  fees.  Mr, 
lurton  appeared  at  the  time  and  place  ap- 
pointed, and  objected  to  any  proceedings  un- 
der such  notice  "on  the  ground  that  no  issue 
had  been  joined  in  this  action  by  or  on  be- 
half of  the  defendant,  John  E.  Bnrton,  nor 
has  be  aiipeued  tlierein;  and  on  the  farther 
ground  that  no  i^davit  was  served  with  the 
notice  of  examination,  as  required  by  chapter 
S21  <rf  the  Laws  of  1885.  Counsel  for  plain- 
tiff insists  that  this  examination  being  in  the 
garnishee  action,  and  Issae  having  been 
joined  in  that  action  1^  the  garnishee  de- 
fendants, the  proTisiona  of  said  chapter  821 
of  1885  do  not  apply,  and  that  plaintiff  Is  en- 
titled to  the  examination."  The  oommis- 
aioner  austalned  the  objection.  On  proper 
proceedings  the  drenit  court,  by  its  order, 
affirmed  the  ruling  of  tlie  commissioner,  and 
denied  the  motion  of  plaintiff  that  sidd  Bur^ 
ton  be  reqolred  to  appear  before  the  commis- 
sioner,  submit  to  an  examination,  and  give 
bis  deposition.  The  plaintiff  appeals  from 
sucli  order. 

Gtentoay  Mfaaoon,  for '  appellant.  Quariea, 
Bpmee  A  Vuortw,  for  respondents. 

Lyon,  J.,  {t^fter  ttatinff  the  facU  aa 
aboee.)  Inthe  garnishee  action  the  plaintiff 
seeks  to  examine  his  judgment  debtor,  the 
defendant,  John  E.  Burton,  otherwise  than  as 
a  witness  on  the  trial  of  that  action,  and  to 
procure  his  deposition  pursuant  to  Kev.  St. 
S  4096,  as  atiiendtid  by  chapter  194,  Laws 
1882;  chapter  321.  Laws  18S5;  and  chapter 
848.  Laws  1889.1 

The  procedure  adopted  is  that  prescribed 
by  the  statute  to  obtain  such  examination 
and  dep<isition  after  issue  joined.  If  none 
has  been  joined  witliin  t)ie  meaning  of  ttie 
Matute,  the  procedure  is  defective;  for  the 


1  Rev.  St.  Wis.  %  4096,  as  amended  by  Laws  1888, 
0.  84&  provides:  "The  examination  of  a  par^ 
*  *  *  otberwiBe  than  as  a  witness  on  a  trial  may 
be  taken  hy  deposition  •  *  •  In  any  action  or 
proceediog  at  any  time  after  the  commencement 
thereof,  and  before  judgment.  *  *  *  jf  euob 
examination  shall  be  taken  before  Itsue  Joined,  ttie 
notice  of  taking  the  same  shall  be  aooompauiea  by 
uti&davlt  •  •  •  stating, "etc. 


aflldAvit  which  In  such  a  cas^the  statute  re- 
quires to  be  served  with  the  notice  of  exam- 
ination was  not  served. 

The  question  raised  by  this  appeal  Is.  does 
the  statute  provide  for  ttie  examination  and 
deposition,  in  a  garnishee  action,  of  the  judg- 
ment debtor,  who  has  not  answered  in  such 
action,  but  which  is  at  issue  on  the  answers 
of  the  garnishees  therein?  The  garnishee 
proceeding  is  an  action,  and  tlie  judgment 
debtor  is  a  party  defendant  thereto,  subject  to 
examination  as  such.  Section  2766,  Rev.  St., 
provides  that  "the  proceeding  against  a  gar- 
nlsbee  shall  be  deemed  an  action  by  the  plain- 
tiff agidnst  the  garnishee  and  defendant  as 
parties  defendant,  and  lUl  the  provisions  of 
law  relating  to  proceedings  in  clvU  actions  at 
issue,  including  examination  of  the  parties. 
*  «  •  shall  be  applicable  thereto."  The 
examination  of  the  parties  therein  spedfled, 
doubtless  means  that  prescribed  in  section 
4096.  The  latter  section,  authorizing  auok 
examination,  contains  no  exception  In  favor 
of  any  -party.  Hence  in  a  proper  case  the 
judgment  debtor  is  subject  to  such  examina- 
tion in  a  garnishee  action,  because  he  is  a 
par^  thereto. 

But  tlie  ri^gularity  of  the  procedure  In  thte 
case  d^nds  upon  the  question  whether  the 
cause  was  at  Issue  when  the  examination  and 
deposition  of  Mr.  Burton  were  required.  It 
was  at  Issue  as  to  the  garnishees,  and  the 
statute  provides  that  the  judgment  debtor 
"may  participate  In  the  trial  of  any  issue  be- 
tween the  plaintiff  and  garnishee  for  the  pro- 
tection of  his  Interests."  Section  2765.  Thus 
the  answers  of  the  garnishees  in  the  present 
case  Inure  to  the  benettt  of  Mr.  Burton;  and, 
on  the  trial  of  the  issues  taken  thereon,  he 
has  all  the  rights  that  he  would  have  If  lie 
also  had  answered  denying  the  liability  of  the 
garnishees.  Hence,  after  the  garnishee  an- 
swers denying  liability  as  such,  It  Is  quite 
superfluous  for  the  judgment  debtor  to  an- 
swer the  same  thing,  and  noUilng  In  his 
favor  or  against  him  can  be  predicated  upon 
his  failure  to  do  so.  The  action  Is  substan- 
tially at  issue  as  to  him,  when  issue  is  taken 
on  the  answer  of  the  garnishee  alone. 

We  conclude,  therefore  that,  when  the  no- 
tice of  examination  was  served  on  Mr.  Bur- 
ton the  garnishee  action  was  at  issue  as  to 
hira,  witliin  the  meaning  and  intention  of 
section  4096  an  amended,  as  well  as  to  the 
garnishees,  and  that  the  procedure  herein  is 
regular.  He  should  have  been  held  to  an  ex- 
amination and  required  to  give  his  deposi- 
tion; and  the  commissioner  and  the  circuit 
court  erred  In  relieving  him  therefrom.  The 
order  of  the  circuit  court  must  therefore  be 
reversed,  and  the  matter  remanded  for  further 
proceedings  according  to  law. 


SiNOKR  «.  SORILUNa. 
(Supreme  Court  of  Wiaconaln.  BepL  24,  1888.) 
Replevin— Waitbh  or  Toht—Salbb— Fbaud. 
1.  Where  the  vendor  of  goods  obta'ned  hy 
fraud  replevies  a  porUon,  his  right  to  recover  them 
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is  Dot  loBt  by  briDgliis  trover  for  the  remaioder, 
and  waiving  the  tort  for  tha  parpoae  of  ganiiBb- 
iDg  the  defendaat. 

a.  Plaintiff's  right  to  reoover  the  goods  re- 
plevied is  not  lost  Dy  AUds  a  daim  for  the  por- 
tion not  found  with  the  vendee's  assignee  for  bene- 
fit of  creditors,  as  such  act  Is  not  a  ratification  of 
the  sale. 

8.  Whore  there  is  a  oonfllet  of  testtmony  as  to 
whether  the  vendor  relied  on  the  vendee's  repre- 
eentatioDs  as  to  hto  flnanoial  oondiUon,  it  la  error 
to  withdraw  ttuit  question  from  the  Jury. 

4.  Where  a  Bue  of  goods  Is  indnoed  by  the 
vendee's  fraud,  his  assignee  cannot  hold  them  aa 
against  the  vendor. 

Appeal  from  circait  court,  Milwaukee 
county. 

Beplevin  by  Jacob  tifnger  Hgainst  Jacob 
Schilling,  as  a88if!;iiee  for  ^neflt  of  creditors 
of  Carl  W.  Etgeti,  for  goods  sold  the  assign- 
or. The  oourtdirected  judgment  for  defend- 
ant. Motion  for  new  tri^  denied,  and  de- 
fendant appeals. 

C.  H.  Hamiltont  {Tumer  A  Timlin^  of 
counsel. )  for  appdUuit.  FUhtng  A  KiUtiea, 
for  appellee. 

Cole,  C  J.  The  right  of  a  vendor  of 
goods  procured  by  fraud  to  rescind  the  sale 
and  reclaim  such  goods  is  too  well  settled  to 
admit  of  controversy.  Indeed  Uiat  right  is 
not  questioned  in  this  case.  But  it  is  said  if 
a  defrauded  vendor  elects  to  rescind  the  sale, 
upon  discovering  the  fraud,  he  must  disaf- 
firm the  entire  contract;  he  cannot  affirm  in 
part,  and  disaffirm  in  part.  The  correctness 
of  this  proiusition  cannot  be  questioned. 
The  inquiry  remains  whether  the  evidence  in 
the  case  shows  that  the  plaintiff  baa  done 
anything  by  which  he  has  lost  his  right  to 
maintain  this  action,  which  is  brouglit  to  re- 
cover the  goods  sold.  On  the  trial,  the  court 
below  directed  a  verdict  for  the  defendant, 
presumably  on  the  ground  that  the  evidence 
showed  that  the  plaintiff  had  waived  the  tort, 
or  affirmed  the  contract  of  sale.  One  or  two 
facts  are  relied  on  to  sustain  the  correctness 
of  this  ruling.  It  appears  that  only  a  por- 
tion of  the  goods  was  seized  on  this  writ; 
the  other  portion  having  been  disposed  of 
prior  to  bringing  this  suit.  It  further  ap- 
pears  that  after  this  suit  was  instituted  an 
action  for  conversion  of  the  goods  not  re- 
plevied was  brought,  and  that  in  the  com- 
plaint in  the  latter  suit,  in  order  to  enable 
tha  plaintiff  to  garnishee  the  defendant  here- 
in, a  olause  was  inserted  waiving  the  toi-t  for 
the  conversion.  We  do  not  tlilnk  the  action 
for  the  conversion  of  the  goods  not  replevied 
should  destroy  the  plaintiff's  right  to  main- 
tain this  suit  for  the  goods  that  were  seized 
on  the  writ.  The  bringing  of  the  action  of 
trover  was  In  no  sense  an  affirmance  of  the 
original  contract  of  sale,  but  proceeded  on 
the  ground  that  the  plaintiff  was  the  owner 
of  the  goods  converted.  It  is  true  that  for 
the  pnrpose  of  garnishing  the  defendant  in 
the  trover  suit  the  tort  for  the  conversion 
was  waived.  It  is  familiar  doctrine,  where 
goods  are  tortiously  converted,  that  the  own- 
er may  waive  the  tort,  and  sue  in  agsitmpait 
for  their  value.   That  is  what  the  plaintiff 


did  in  the  trover  suit.  In  the  first  instance, 
he  made  an  effort  in  this  replevin  suit  to  re- 
claim all  the  goods  sold,  but  was  unsuccess- 
ful as  to  a  portion.  Xow,  by  what  .Mt  or 
fact  does  he  lose  the  right  to  recover  tlie  por^ 
tion  which  he  seized  on  the  writ?  We  are 
unable  to  perceive  any  principle  of  law  which 
destroys  that  right,  growing  out  of  the  sub- 
sequent action  for  the  value  of  the  goods  not 
found. 

But  there  is  a  further  fact  relied  on  to 
show  that  the  plaintiff  cannot  recover  the 
goods  taken  in  this  action.  The  vendee  made 
an  assignment  of  his  property  to  the  defend- 
ant, for  the  l)enefit  of  his  creditors.  It  ap- 
pears that  the  plaintiff  Qled  a  claim  for  the 
balance  of  the  goods  not  replevied  with  the 
assignee.  But  it  is  not  perceived  how  that 
fact  debars  or  destroys  his  right  to  recover  in 
this  suit  the  goods  taken.  It  is  not  correct 
to  assume  from  that  fact  that  the  plaintiff  ia 
pursuing  different  and  inconsistent  remedies 
at  the  same  time,  or  treating  the  sale  as  valid 
for  one  purpose  and  void  for  another.  He  is 
endeavoring  to  recover  his  property,  which 
has  been  obtained  from  him  by  fraud,  and  it  is 
said  he  has  lost  his  right  to  recover  his  prop- 
erty taken  1  n  this  action  because  he  has  sought 
to  obtain  from  the  assignee  the  value  of  the 
remainder.  But  that  is  no  obstacle  to  hia  re- 
covery. InFarwell  v.  Myers,  26  N.  W.  Bep. 
328,  the  vendors  attempted  to  rescind  the 
sale  for  fraud,  and  the  vendee  had  made  an 
assignment  admitted  to  be  valid.  The  fol- 
lowing extract  from  the  opinion  of  the  court 
discloses  the  ground  upon  which  the  case  was 
decided.  The  court  say:  "Early  in  the  pro- 
ceedinjEs,  immediately  after  the  assignment, 
the  plaintiffs  elected  to  rescind  the  sale  of  the 
goods,  and  brought  replevin  for  the  same  on 
the  theory  that  the  fraud  of  the  defendant 
had  vitiated  the  sale,  and  that  the  goods  be- 
longed to  them  as  if  no  sale  had  ever  been 
made.  After  thus  solemnly  electing  their 
remedy,  and  proceeding  tlirough  a  trial  to 
judgment  upon  the  theory  that  they  owned 
the  goods,  because  they  failed  to  get  adequate 
relief  in  such  suit,  they  cannot  allowed,  a 
year  afterwards,  to  come  into  court  and  base 
a  claim  upon  the  inconsistent  idea  that  the 
floods  were  sold  to  defendant.  One  theory 
is  totally  at  variance  with  the  other.  If  one 
elects  between  two  inconsistent  remedies,  the 
right  to  pursue  the  other  is  forever  lost.** 
In  that  case  Campbell,  C.  J.,  dissented,  hold- 
ing that  the  plaintiffs,  by  replevying  part  of 
the  goods  which  were  franduently  obtained 
from  them  by  the  defendant,  did  not  thereby 
lose  the  right  to  pursue  him  fbr  the  balanoein 
an  action  of  aaaumpait.  InPowers  v.  Bene- 
dict, 88  N.  T.  605,  the  court  decides  that  a 
"vendor  of  goods,  the  sale  and  delivery  ot 
which  were  induced  by  fraud  on  the  part 
of  the  vendee,  does  not,  by  an  effort  to  r^iUce 
tlie  enUre  property,  which  is  successful  in 
part  only,  lose  the  right  to  pursue  the  vendee 
for  the  value  of  the  unfound  portion;  nor  ia 
the  effort  a  defense  to  an  action  to  recover 
possession  against  one  in  whose  hands  a  part 
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is  fonnd.**  The  tacts  In  the  above  cases  ate 
dissimilar  from  those  Involved  in  the  esse  at 
bar.  Here  the  tri^  coart  mnst  have  eonsld- 
ered  that  the  commencement  of  the  aotion  in 
trover  for  the  priceof  the  goods  not  replevied, 
or  the  preeentntion  of  the  claim  to  the  assignee 
for  the  vslne  of  the  remainder,  nmoanted  to  a 
ratlOcation  of  the  eontnet  of  sale,  and  waived 
the  right  to  rescind.  Wedo  not  concur  In  ttie 
view  that  elUier  act  had  that  effect. 

The  plaintiff  claimed  and  attempted  to 
prove  that  he  was  induced  to  make  the  sale 
I17  the  f  raudalent  representations  of  the  ven- 
Ave  as  to  hia  financial  ability.  On  the  other 
side,  it  was  attempted  to  be  shown  that  the 
vendor  did  not  rely  upon  any  representations 
made  by  the  pareluser,  but  sought  from  other 
sources  information  aa  to  his  flnandal  stand- 
ing, and  acted  upon  the  information  which 
he  thus  obbiined.  It  is  very  plain  that 
whether  or  not  the  vendor  in  making  the  sale 
rdied  on  the  false  statements  of  the  vendee 
was  a  question  which  sboald  have  been  sat)' 
mitted  totiie  Jury.  It  was  error  to  withdraw 
ttie  case.  In  viewof  that  material  fact,  where 
Uiere  wasa  conQict  of  testimony  upon  it. 

There  was  considerable  discussion  whether 
the  assignment  made  was  valid  for  want  ffit 
a  proper  bond .  For  the  purpose  of  this  appeal 
we  assume  that  it  was  valid.  Bat  it  is  ob* 
Tious  that  so  far  as  the  vendor  is  concerned 
It  makes  no  differenue  wh^her  the  assignee 
took  a  good  title  by  the  assignment  or  not; 
for  if  the  vendee  had  np  title  to  the  property 
he  could  convey  none  to  the  assignee.  And 
if  the  goods  not  replevied  could  be  found  in 
Uie  possession  of  the  assignee,  theltitter  could 
not  liold  them  as  against  the  plaintiff  if  the 
sale  was  Induced  by  fraud  on  the  part  of  the 
vendee.  It  follows  from  these  views  that 
tlie  judgment  of  the  circuit  conrt  must  be 
iflT^aed  and  a  new  trial  ordered. 


Shzhhebb  v.  West  Sisb  St.  Bt.  Oa 
(Supreme  Court  ef  Wigeonain.  Sept.  94,  1880.) 
Nbgmoence— PLHADmo — Appealablb  Obdsr. 
1.  In  an  action  for  personal  injuries  the  oom- 

e^nt  oontalned  two  oouoto,  both  alleffing  that  the 
Juiies  were  oansed  by  n^Ugenoe  of  defendant's 
street-car  driver;  the  second  further  alleged  that 
the  street  at  the  place  of  the  injury,  and  theoar  by 
which  It  was  caused,  were  out  of  repair,  and  that 
defendant  was  negUgent  in  aHowing  thtm  to  re- 
main  w,  but  did  not  aU^se  that  saoh  condition  of 
the  street  and  car  contributed  to  the  injuries  com- 
plained of.  Held,  that  the  only  negligence  alleged 
as  the  direct  canseof  injury  wasthatof  the  driver, 
and  a  refusal  to  require  the  plaintiff  to  eleot  be- 
tween (he  two  oouDts  was  not  prejadioial  error. 

S.  The  order  refusing  to  require  an  eleotton  Is 
not  appealable  under  Rev.  Bt.  Wis.  |  8069.  provid- 
ing that  an  order  is  appealable  when  it  involves 
the  merits  of  the  aotion,  or  some  part  thereof. 

Appeal  from  circuit  court,  Milwaukee 
county;  D.  H.  Johnson,  Judge. 

The  plaintiff,  who  Is  a  minor  three  years 
of  age.  by  his  guardian  ad  litem,  brings  this 
action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  company,  which 
operates  a  line  of  street  railway  lu  the  city  of 


Milwaukee.  The  complaint  contains  in  fwm 
two  counts  for  Uie  same  cause  of  action. 
The  first  count  alleges  on^the  negligenee  of 
the  driver  of  the  oar  which  ran  against  the 
plaintiff  and  inflicted  the  injuries  complained 
of.  The  second  connt  allegtes  the  n^llgence 
of  the  defendant  comi^ny  in  suflenng  the 
surface  of  the  street  between  the  onter  rails 
of  its  two  tracks,  at  the  place  of  injury,  to 
become  and  remain  depreued,  and  in  allow- 
ing such  car  and  the  tuakes  thereon  to  be- 
come and  remain  out  of  repair  so  that  the 
oar  could  not  be  stopped  with  reasonable  dls< 
pauib  or  certainty.  It  is  also  alleged  therein 
that  "on  said  street,  called  *  C3ybourn  Street.' 
on  the  said  19th  day  of  August,  1888,  the 
said  defendant  was,  by  Its  servants,  driving 
and  conducting  said  unsafe,  dangerous,  and 
nnservJceaUe  car  upon  Its  said  railway  upon 
and  over  said  Glyboum  street,  and  over  and 
upon  said  unsafe  and  insufficient  crossings 
therein,  which  it  was  the  duty  of  said  de- 
fendant to  put  and  keep  at  all  times  In  good 
and  safe  condition  and  repair;  and  said  plain- 
tiff was  lawfully  crossing  the  same,  and  the 
said  defendant,  by  its  servants,  so  negligent- 
If  drove  and  conducted  the  said  nnsafe,  dan- 
gerous, and  unserviceable  car  that  thereby 
the  same  ran  and  was  driven  against  ttie 
plaintiff,  and  seriously  Injured  him."  Ttia 
defendant  moved  the  court  to  require  the 
plaintiff  to  elect  on  which  count  he  will  rely 
at  the  trial;  that  on  such  election  the  other 
count  be  stricken  out;  and  If  no  election  be 
made,  that  the  second  count  be  stricken  out. 
The  court  denied  the  motion,  without  costs. 
The  defendant  appealed  from  the  order  deny- 
ing the  same.  The  plaintiff  moved  in  this 
court  to  dismiss  the  appeal,  on  the  alleged 
ground  that  tlie  order  is  not  appealable. 

Dattforth  Beeker,  for  appellant.  Mote  if 
BeU,  for  respondent. 

Lton,  J. ,  [a/ter  ttating  the  facte  ae  above.) 
Inasmuch  aa  the  determination  of  the  mo- 
tion to  dismiss  involves  a  consideration  of 
the  merits  of  the  appeal,  the  case  will  first  be 
considered  on  the  merits. 

I.  Both  counts  allege  that  the  negligence 
of  the  driver  was  the  proximate  cause  of  the 
injury.  The  second  count  further  alleges 
ttiat  Glyboum  street,  at  tlie  place  where  the 
plaintiff  was  injured,  and  the  car  which  ran 
against  and  injured  him,  were  out  of  repair, 
and  that  llie  defendant  was  negligent  in  al- 
lowing them  to  remain  so.  But  it  is  nut  al- 
leged therein,  either  expressly  or  by  reason- 
able inference,  tliat  such  conditions  of  ihe 
street  and  car  contributed  to  the  injuries 
complained  of.  The  only  reason  we  can  per- 
ceive for  inserting  those  allegations  is  to 
show  that,  because  the  street  and  car  were 
out  of  repair,  the  obligation  of  reasonable 
diligence  called  for  greater  caution  and  care 
on  tlie  part  of  the  driver  than  would  have 
been  required  had  the  street  and  car  been  in 
proper  repair.  Such,  we  think,  was  the  in- 
tention of  tlie  pleader.  Hence  the  negli- 
gence ct  the  driver  is  the  only  negligence  al- 
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Ipged  as  the  direct  cause  of  the  injury.  All 
the  material  unegatlons  In  both  counts  can 
properly  be  proved  under  either  count,  be- 
cause they  are  all  pertinent  to  the  questiou 
whether  the  driver  wa8«,negligent.  It  was 
suflicient  to  allege  such  negligence  generally, 
as  in  the  first  count,  and  it  will  be  compe- 
tent for  the  plaintiff  to  prove,  under  such 
general  allegation,  that  the  street  and  car 
were  out  of  i-epair.  The  two  counts  are, 
therefore,  substantially  alike.  This  is  bad 
pleading,  under  ail  the  cases  on  the  subject, 
particularly  Muzzy  v.  Ledlle.  23  Wis.  445. 
Had  the  circuit  court  ordered  the  plaintiff  to 
elect  on  which  count  he  would  rely  at  the 
trial,  this  court  would  not  disturb  the  order. 
Such  is  the  rule  of  Muzzy  v.  Ledlie,  and 
other  cases  in  this  court.  But  it  does  not 
neceesarily  follow  that  because  the  complaint 
is  thus  defective  in  form  the  order  refus- 
ing to  put  the  plaintifC  to  his  election  must 
be  reversed.  To  work  a  reversal,  tlie  er- 
ror must  have  prejudiced  the  defendant." 
We  cannot  see  how  the  defendant  could 
possibly  be  prejudiced  by  the  refusal  to  re- 
quire the  pliiintifC  thus  to  elect.  It  could 
not  affect  the  rights  of  either  party  were  one 
of  the  counts  stricken  from  the  complaint. 
All  testimony  admissible  under  the  com- 
plaint in  its  present  form  would  still  be  ad- 
missible. Moreover,  the  presence  of  both 
counts  does  not  render  the  complaint  contra- 
dictory or  ambiguous,  or  tend  in  any  manner 
to  mislead  or  confuse  the  defendant  tn  its 
preparation  for  trial.  It  is  the  same  hs 
though  the  second  count  were  a  literHl  copy 
of  the  first,  in  which  case  its  retention  in 
the  pleading  could  mislead  or  harm  no  one. 
Hence,  were  the  order  appeidable,  it  could 
not  properly  be  reversed,  although  erroneous. 

IL  Is  the  order  appealable?  It  is  not,  un- 
less It  involves  the  merits  of  the  action,  or 
some  part  thereof,  liev.  St.  g  3069.  subsec. 
4.  Holding,  as  we  do,  that  the  striking  out 
of  one  of  the  counts  would  not  operate  to 
limit  or  change  the  proofs  on  the  trial,  and 
that  the  retaining  of  both  counts  would  not 
render  the  complaint  contradictory  or  ara< 
biguous,  or  tend  to  mislead  or  confuse  the  de- 
fenilanC  in  the  defense  of  the  action,  it  fol- 
lows c)i»t  the  order  in  question  does  not  in- 
volve the  merits  of  the  action,  and  hence  is 
not  appealable.  The  motion  to  dismiss  the 
appeal  must  therefore  be  granted.  Appeal 
dismissed. 


Merrill  v.  Wisconsin  Female  Colleoe. 
(Supreme  Court  of  Wisconsin.   Sept  24,  1889.) 

WllXS— BbQCEBTS— CONDITIONa. 

1.  A  bequest  to  the  Wisconsin  Female  College, 
"provided  tnat  the  trustees  have  changed  the  name 
before  my  deoease  to  Downer  College,  '  cannot  take 
effect  unless  a  legal  change  in  the  corporate  name 
has  been  completed  before  the  deatb  of  the  testa- 
trix, whether  the  trustees  have  power  to  make  such 
olutDgeor  nob 

2.  Itis  not  a  nifficient  compliance  with  the  con- 
dition of  such  a  bequest,  that  the  board  of  trustees 
passed  a  resolution  that  "the  president  and  secre- 
tary be  instructed  to  secure  the  necesMuy  legltia- 


tlon  next  winter  to  ohaatra  the  nsne  of  the  Wia- 

consln  Female  College  to  Downer  College, "  where 
such  legislation  is  not  secured  until  after  Uie  death 
of  testatrix. 

Appeal  from  superior  court,  Milwaukee 
county. 

Action  by  Willard  Merrill,  as  executor  of 
the  last  will  and  testament  of  Alcy  £.  M. 
Downer,  against  all  legatees,  devisees,  or 
claimants  of  an  interest  in  the  estate  of  tes- 
tatrix, to  obtain  a  construction  of  said  will. 
From  the  judgment  construing  the  will,  the 
Wisconsin  Female  College,  one  at  the  lega> 
tees,  appeals. 

&.  W,  Haulton,  for  appellant.  Finchet, 
Lffnde  A  Miller,  for  respondent. 

Cole,  G.  3.  The  particular  clause  in  the 
will  of  Mrs.  Downer,  which  the  executor  asks 
the  court  to  construe,  readsas  follows:  *'ltem 
Ninth.  1  give  and  bequeath  to  Wisconsin 
Female  College,  located  at  Fox  Lake,  Wis., 
five  thousand  dollars.  (ft5,000,)  provided  that 
the  trustees  have  changed  the  name  before 
my  decease  to  Downer  College,  in  memory  of 
my  husband.** 

What  is  the  meaning  of  this  clause?  The 
language  Is  so  plain  and  precise  as  to  hardly 
admit  of  discussion.  Five  thousand  dollars 
are  given  on  the  condition,  or  "provided," 
the  trustees  shall  have  changed  the  name  of 
the  institution  before  the  death  of  the  testa- 
trix to  Downer  College,  in  memory  of  her 
husband.  The  bequest  is  clearly  what  is  de> 
nominated  in  the  books  a  conditional  one. 
which  vests  or  takes  elTect  If  a  certain  event 
hapi>ens,  or  a  specified  thing  is  performed,  in 
the  life-time  of  the  testatrix.  It  is  strictly 
and  clearly  a  condition  precedent,  where  the 
event  must  happen  or  \»  fulfilled,  or  the  be- 
quest will  not  vest.  "A  conditional  bequest 
is  where  its  taking  effect  or  continuing  In* 
operation  depends  upon  the  happening  or  not 
happening  of  some  uncertain  even  t.  •  *  • 
It  seems  to  be  agreed  that  in  r^ai-d  to  all 
conditions  whether  in  a  deed  or  will  or  In 
simple  contracts,  where  the  condition  is  in 
the  nature  of  a  consideration  for  the  conces- 
sion, its  performance  will  be  regarded  as  in- 
tended to  precede  the  vesting  of  any  right, 
andsoacondition precedent."  2Redf. Wilts. 
283.  Here  the  name  of  the  institution  was 
required  to  be  changed  to  "Downer  College" 
before  the  death  of  the  testatrix  or  the  legacy 
would  not  vest  or  take  effect.  Conditions  are 
either  precedent  or  subsequent;  that  is,  the 
performance  of  the  condition  is  required  be- 
fore ttie  estate  can  vest,  or  the  failure  to  per- 
form the  condition  will  divest  the  estate. 
The  distinction  between  the  two  classes  of 
conditions  is  familiar  to  the  profession,  and 
it  is  unnecessary  to  enlarge  upon  it.  The 
language  of  the  clause  under  consideration  is 
so  clear  and  definite  that  there  is  no  room  to 
doubt  as  to  the  intention  of  the  testatrix. 
The  legacy  was  given  in  the  nature  of  a  con- 
sideration for  the  change  of  the  name  of  the 
institution  to  "Downer  College"  in  the  life- 
time  of  the  testatrix.   True  the  trustees  were 
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not  Informed  that  a  leffuay  irould  be  given  the 
{(dl^  upon  flodi  a  condition.  The  teatatrlx 
•evidentljr  desired  it  a  change  in  the  name  vas 
rnede  ft  ehoald  proceed  from  the  spontaneous 
•or  voluntary  action  of  the  trustees,  nnin- 
flaenced  bj  a  knowledge  of  such  a  conditional 
beqoeat.  Sbenndoab^tythonghtit  wasdue 
the  memory  of  Judge  Downer,  who  had  been 
ench  a  firm  friend  of  the  institution  in  his 
life-time,  and  had  made  such  a  generous  pro- 
vision for  its  support  in  his  will,  thatitsbould 
bear  his  name.  But  she  wanted  the  trustees 
to  act  in  the  matter  as  their  own  sense  of  jus- 
tice and  proprie^  might  dictate,  »nd  In  grate- 
ful recof;nition  of  his  K^neroaity.  This  whs 
doubtless  the  reason  why  a  knowledge  of  her 
intended  gift  was  not  communicatal  to  Che 
trustees. 

The  evidence  conclusively  shows  that  the 
name  was  not  changed  until  after  the  death 
of  Mrs.  Downer;  consequently  the  condition 
was  not  fulfilled,  and  the  legacy  did  not  vest. 
It  seems  to  us  that  a  bare  statement  of  the 
facts  is  siillicient  to  win  the  assent  of  every 
mind  to  this  view,  without  further  argument 
or  iiliistration .  Nothing  short  of  a  complete 
legal  clian}{e  In  the  name  would  meet  the  re- 
quirements of  the  bequest  This  is  necessa- 
rily Implied  from  the  iHnguage, "provided  that 
the  trustees  have  changed  the  name  before 
my  de(»Hse  to  Downer  College."  This  lan- 
l^uage  obviously  imports  a  legal  change  of 
the  name,  a  completed  act,  giving  the  insti- 
tution a  new  corporate  name,  hy  which  it 
might  sue  and  be  sued,  and  exercise  Its  cor- 
porate rights.  The  performance  of  the  con- 
dition WHS  not  impossible.  The  trustees  had 
ample  authority  under  the  statute  to  change 
the  name  of  the  college.  Power  is  given 
them  In  the  statute  in  express  terms.  Sec- 
tions 1774-1791,  Bev.  St.  The  fact  that  the 
collie  was  incorporated  by  a  special  act  of 
the  legislature  did  not  limit  or  deprive  the 
trustees  of  the  power  to  make  the  change. 
The  learned  counsel  for  the  appellant  sug- 
gests that  the  legislature  could  not  confer 
upon  a  corporation  organized  under  a  spedal 
charter  the  anthority  to  amend  Its  charter, 
because  it  would  be  a  delegation  of  its  legis- 
lative power.  We  fail  to  perceive  any  force 
in  the  suggestion .  Corporations  are  the  creatr 
ures  of  the  statute,  and  the  legislature  may 
confer  upon  them  such  powers  as  It  deems 
proper.  Certainly  we  perceive  no  constitu- 
tional ubjection  to  the  legislature  authorizing 
an  existing  corporation  to  change  its  corpo- 
rate name;  but  whether  the  trustees  could 
make  the  change,  or  whether  they  would  have 
to  apply  to  the  legislature  to  make  It,  the 
l^acy  would  not  vest  unless  the  change  was 
actually  and  legally  made  in  the  life-time  uf 
Mrs.  Downer. 

This  Is  the  condition  upon  which  the  be- 
quest was  made,  and  no  subtlety  of  argument 
or  ingenuity  in  ressoning  can  do  away  with 
the  condition.  It  is  absolutely  essential  that 
it  should  be  performed,  or  the  bequest  would 
not  take  effect.  Ttie  trustees  seemed  to  sup- 
poae  they  bad  no  power  to  change  the  name  of 


the  college,  but  that  they  would  have  to  ap- 
ply to  the  legislature  to  have  it  made.  They 
were  clearly  mistaken  as  to  their  authority  tn 
the  matter.  They  took  steps  to  amend  their 
charter,  and  actually  applied  to  the  legisla- 
ture, which  changed  the  name  of  the  college 
in  February,  IS&d.  Chapter  6.  Laws  1889. 
But  this  act  was  not  passed  until  after  Mrs. 
Downer's  death.  Some  considerations  were 
urged  upon  us  to  Induce  us  to  give  this  clause 
of  the  will  a  liberal  construction.  It  Is  said 
the  evidence  shows  that  the  trustees  intended 
to  change  the  name  of  the  college,  and  In 
good  faith  took  such  steps  as  they  supposed 
would  accomplish  the  object.  But  it  is  an 
admitted  fact  that  no  pei-fect  legal  change  of 
the  name  was  made  during  the  life-time  ci 
Mrs.  Downer.  That  fact  Is  decisive  and  al^ 
solutely  controUlng  in  the  case.  The  will  Is 
pliiin  in  its  terms ;  its  meaning  perfectly  clear 
and  definite.  We  have  no  warrant  to  law, 
no  justification  in  morals,  to  change  the  will 
for  the  dead,  as  we  feel  we  should  do  were 
we  to  give  the  clause  in  question  any  other 
construction  than  the  one  we  have  placed 
upon  it.  The  judgment  of  the  superior  court 
Is  affirmed,  the  taxable  costs  in  this  court  to 
be  paid  oiit  of  the  estate. 


KiOHOLB  V.  Crittbndbn. 
(Supreme  Court  of  Witoontiiu  Sept  94,  1889.) 
PuoTiOB  a  Ciru4  Cabm— VoLum-AKT  Atpbab- 

AKOS— ApPUUBU  OxDIRS. 

1.  In  an  aotlon  oa  a  Joint  oontraot  aff^ast  sev- 
eral defeodants,  where  only  od«  Is  served  with 

process,  but  another  voluntarily  appears  within 
tbe  statutory  time.  Rev.  St.  Wis.  {  subseo.  1, 
providing  toat  '^il  the  action  be  against  several 
persons  jointly  indet>ted,  *  *  *  he  [plaintiff] 
may  proceed  against  tbe  defendant  served,  unless 
the  court  shall  otherwise  direct. "  does  not  author* 
ize  the  court  to  proceed  as  to  the  defendant  actu-  « 
ally  served  only,  as  Rev.  St  Wis.  i  3048,  provides 
that  a  voluntary  appearanoe  is  equivalent  to  person- 
al service. 

a.  Rev.  St  Wis.  S  38M,  providing  that  -a  sep- 
arate trial  between  the  plaintiff  and  any  ot  the 
several  defendants  may  be  allowed  by  the  oonrt 

whenever  in  lu  oulclon  justloe  will  be  thereby 
promoted,  is  iaappncable. 

3.  -The  rights  of  defendant  who  so  volnntarily 
appears  are  substantial,  and  an  order  denying  him 
a  copy  of  the  complaint,  and  treating  him  as  m  de- 
fault, Is  appealable,  under  Rev.  St.  Wis.  S 
Bubsec.  4,  providing  that  an  order  which  "Involves 
the  merits  of  an  action,  or  some  part  thereof,"  is 
appealable. 

Appeal  from  circuit  court,  Milwaukee 
county;  D.  H.  Johnson,  Judge. 

This  action  was  commenced  against  the 
members  of  the  firm  of  McGeoch,  Evering- 
ham  &  Co.,  upon  a  claim  against  said  firm  as 
copartners,  and  the  summons  and  complaint 
therein  were  personally  served  on  McG«<K:h 
January  16,  1889,  but  were  not  served  upon 
any  of  the  other  members  of  the  firm.  Feb- 
ruary 23,  1889,  McGeoch  separately  an- 
swered and  counter-claimed.  The  plaintiff 
replied  to  the  counter-claim  in  McGeoch's 
answer.  May  4,  1889,  the  defendant  Frank 
A.  Crittenden  appeared  by  his  attorney  and 
demanded  a  copy  of  the  comphdnt.   May  6( 
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1889,  and  on  the  Qret  day  of  the  May  term  of 
the  circuit  court  for  1889.  the  defendant 
Crittenden  moved  the  court  to  strike  the 
cause  from  the  calendar,  for  the  reason  that 
it  was  not  at  issue  as  to  him.  Upon  the 
hearinf!  of  that  motion,  on  May  18,  1889,  the 
court  denied  the  same,  and,  in  effect,  ordered 
that  SHid  cause  stand  for  trial  at  the  then 
present  term  of  said  court,  upon  the  issues 
already  joined  therein,  and  any  other  issues 
which  might  be  joined  therein  prior  to  such 
trial.  From  that  order  the  defendant  Crit- 
tenden brings  this  appeal. 

Finchea,  Lynde  tfr  MiUer  and  A.  G.  Weis- 
aert,  for  appellant.  Q.  H.  Hamiiton,  Tur- 
ner &  Timlin^  and  C  B,  Shepard,  for  re- 
spondent. 

Cassodat,  J.,  {after  stating  tfie  facts  as 
above.)  Confessedly,  the  action  is  upon  the 
Joint  contract  of  the  tlve  defendunta.  It  is 
conceded  that  as  to  three  of  them  the  court 
never  acquired  any  jurisdiction  by  service  or 
otherwise.  Upon  such  u  record  the  plaintiff 
could  nut,  at  coramun  law,  proceed  further  in 
the  aotlon,  and  if  he  did,  and  obtained  judg- 
ment, it  would  have  been  treated  as  a  nullity 
even  as  to  the  defendant  served.  Hall  v. 
Williams,  6  Piok.  2S2;  Wright  v.  Andrews. 
130  Mass.  149;  Blcbards  v.  Walton,  12 
Johns,  434;  Hanley  v.  Donoghue,  59  Md. 
239.  A  judgment  upon  Buch  joint  contract 
is  an  entire  thing,  and  cannot  be  separated 
into  parts.  Id.  That  such  is  the  common- 
law  rule  has  been  recognized  by  this  court. 
Bowen  r.  HasUngs.  47  Wis.  286.  2  N.  W. 
Kep.  801.  It  has  reoentljr  been  recognized, 
also,  by  tlie  federal  court  for  the  eastern  dis- 
trict.  Patohtn  v.  Hunter.  88  Fed.  Rep.  52. 
Such  bein^  the  rules  of  the  common  taw,  the 
plaintiff  only  had  such  rights  of  proceeding 
in  the  case  as  are  given  by  statute.  The 
*  statute  simply  authorized  him  to  "proceed 
against  the  defentent  served,  unless  the 
court"  should  **otherwise  direct,"  and  talte 
judgment  as  therein  authorized.  Subsec- 
tion 1,  §  2834,  Bev.  StJ  Wtiere  two  of  the 
five  of  such  defendants  sought  to  be  made 
liable  on  such  joint  contract  are  served,  the 
statute  cited  does  nut  authorize  the  plain- 
tiff to  proceed  against  one  of  them  alone. 
The  reason  for  this  is  that  the  record  pre- 
sents no  controversy  upon  which  such  de- 
fendants can  sever. 

In  the  case  hut  cited,  notwithstanding  onr 
statutes.  Judge  Jenkins  justly  observed: 
"The  cause  of  action  Is  joint.  In  such  case 
there  can  be  no  separable  controversy.  Sep- 
arate answers  tendering  separate  issues  in- 


iRev.  St.  Wis.  S2884,subsea  1,  provides  that  "if 
the  ftotion  be  a^nst  leveral  persoDS  jointly  in- 
debted upon  a  contract,  be  [plaintiff]  may  proceed 
af^inst  the  defendant  served,  unless  the  court 
shall  otherwise  direct "  Section  2S44  provides 
that  "a  separate  trial  between  the  plaintiff  and 
any  of  the  several  defendants  may  t>e  allowed  by 
the  court,  whenever  in  its  opinion  justice  will  be 
thereby  promoted. "  Section  'dlXQ,  subsec.  4,  pro- 
vides uiwt  an  order  by  the  court,  "whenltlovolves 
the  merit*  of  an  aoUon,  or  Bome  part  thereof,  >■  la 


terposed  by  defendants  soed  jointly  do  not 
create  separable  controversies."  It  is  not  a 
case  where  the  court  may.  in  Its  discretion, 
allow  "a  separate  trial  between  the  plaintiff 
and  any  of  the  several  defendants,"  upon 
the  merits,  under  section  2844,  Rev.  St.  The 
case  must  turn,  therefore,  upon  the  question 
whether  the  defendant  Crittenden,  as  well 
as  McGeoch,  whr,  in  legal  effect,  served  with 
the  summons  before  the  making  of  the  order 
appealed  from.  The  only  object  of  the  serv- 
ice of  the  summons  upon  a  defendant  is  to 
give  the  court  jurisdiction  over  him,  and 
thus  authorize  judgment  in  a  proper  case. 
Such  jurisdiction  is  usually  acquired  by  such 
service.  The  statute,  therefore,  refers  to 
such  service,  not  because  it  ia  the  only  meth- 
od of  obtaining  jurisdiction,  but  l»ecause  it  is 
the  usual  method  of  acquiring  jurisdictiou. 
The  essential  thing  which  authorizes  l>oth 
the  plaintiff  and  the  court  to  proceed  at  all  is 
the  jurisdiction,  however  it  may  have  been 
acquired.  The  service  of  notice  of  appear- 
ance or  retainer  generally  by  an  attorney  for 
the  defendant  is  in  all  cases  to  be  deemed  an 
appearance  in  the  case.  Circuit  court  rule 
8.  Moreover,  the  statute  expressly  declares 
that  "a  voluntary  appearand  of.  a  defendant 
ia  equivalent  to  a  personal  service  of  the 
summons  upon  him."  Section  2643,  Bev. 
St.  Such  being  the  law,  the  appearance  of 
the  defendant  Crittenden  May  4,  1889,  was 
equivalent  to,  and  hence  in  l^al  effect  was. 
a  personal  service  of  the  summons  upon  him 
on  tliat  day.  He  was  at  liberty  thus  to  ap- 
pear as  a  matter  of  right,  and  without  leave 
of  the  court.  Elliott  v.  Espenbain.  59  Wis. 
273. 18  N.  W.  Rpp.  1.  He  was  not,  at  the 
time  of  making  his  motion,  in  default,  nor 
asking  for  any  favor.  He  was  entitled  to 
have  a  copy  of  the  complaint  served  upon  bis 
attorney,  as  demanded,  before  the  court 
could  property  proceed  further  against  him, 
or  in  the  action.  He  was  entitled,  as  a  mat- 
ter of  rifiht,  to  tlie  time  given  by  statute 
within  whicli  to  answer  such  complaint.  It 
was  only  in  case  he  should  fail  to  answer 
within  such  time  that  the  plaintiff  could  pro- 
ceed agiiinst  him  as  in  default.  Until  such 
default  or  answer,  the  case  was  not  in  a. con- 
dition to  he  deterraine<i.  nor  to  be  put  upon 
the  calendar.  As  observed,  an  action  on 
such  joint  contract  cannot  be  tried  in  frac- 
tions. It  must  be  ready  for  trial  or  determi- 
nation as  to  all  the  defendants  served  before 
it  can  properly  be  put  upon  the  calendar. 
The  order  made,  in  effect,  forced  the  appel- 
lant to  answer  inatanteft  and  go  to  trial  at 
the  then  present  terna  of  the  court,  or  be 
barred  from  a  hearing.  A  party  cannot  be 
thus  deprived  of  such  statutory  rights  by  af- 
fidavits as  to  the  merits.  Such  statutory 
rights,  thus  disregarded,  must,  for  the  pur. 
poses  of  this  appeid,  be  deemed  substantial. 
Section  3069,  Rev.  St.  In  fact  the  order  in- 
volves the  merits  of  the  action,  or  some  part 
thereof.  Id. 

For  the  reasons  given,  we  most  hold  that 
the  order  is  apiiealaide.  McLeod  r.  Bertscby, 
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SO  wis.  324.  The  order  of  the  circuit  court 
is  reversed,  and  the  cause  ia  remanded  for 
further  proceedings  according  to  law. 


Stkvxnson  9.  Valxnunk. 
(AipmM  Court  of  JTebroffta.  17,  ISSS.) 

AnoBmr— ADimnsnuTOB  db  Soir  Toet. 

1.  **A  person  who  aids  in  the  conversion  of 
persODi^  propertj  is  responsible  to  the  owner  for 
Its  valne. "  lloConnlck  v.  Stevenson,  18  Neb.  70, 
UN.  W.Bep.8SS. 

9.  When  at  attomenr  at  law  or  other  person 
acting  as  agent  for  another,  known  to  him  to  be 
without  authority  or  right,  takes  possession  of  the 
personal  property  of  a  deceased  person  and  con- 
Terto  It  utto  mon^,  without  adnitnlstration,  he 
will  be  liable  to  the  lawful  administrator  for  the 
value  the  property  -so  oonverted  and  appro- 
piiated,  without  referenoe  to  whether  he  accounts 
to  the  person  for  whoili  he  acts  or  not. 

8.  The  evidence  examined,  and  held  oi»npetent 
and  snffloient  to  sapport  ttie  nndbiga  of  the  ooart 
as  set  out  in  the  opinion. 
(^^Uabus  b]/  the  COurt) 

Error  to  district  court,  Cuming  county; 
FowEBS,  Judge. 

Jf .  MaLaughlln,  tor  pbdntlfl  in  erra.  £. 
JT.  Valentine,  for  defendant  In  error. 

Reese,  C.  J.  This  ia  a  proceeding  In  error 
to  the  district  court  of  Cuming  county.  It 
was  alleged  in  the  petition  that  defendant  in 
error  was  the  duly  appointed  and  qualified 
administrator  of  the  estate  of  B.  M.  Gay. 
late  of  Cuming  county,  deceaseii,  and  that 
said  Gay  at  the  time  of  his  death  was  pos- 
sessed of  personal  property  of  the  value  of 
(4,284.40,  the  property  being  de8cril)ed  as 
one  drug-store,  of  the  value  of  82,400;  one 
horse,  phaeton,  and  harness,  of  the  value  of 
$130;  one  gun,  of  the  value  of  $35;  cash  on 
hand,  of  the  value  of  $1,156;  and  books  of 
account,  of  the  value  of  $563.40;  and  that, 
soon  after  the  death  of  said  Gay,  one  B.  F. 
Stevenson  obtained  possession  of  said  goods, 
cliattels,  money,  and  book-accounts,  and  un- 
lawfully converted  the  same  to  his  own  use, 
to  the  damage  of  plaintiff  in  the  sum  named; 
that  afterwards,  on  the  9th  day  of  March, 
1885,  the  said  B.  F.  Stevenson  died  testate, 
and  by  his  will  left  plaintiff  in  error  as  his 
executrix,  who  duly  qualified  and  entered 
upon  the  duties  of  said  office;  that  the  claims 
named  in  the  petition  had  been  duly  filed  in 
the  county  court  of  Cuming  county  against 
the  estate  of  said  Stevenson,  and  had  heen  re- 
jected by  said  court,  from  which  plaintiff  In 
error  bad  duly  appealed.  There  was  aprayer 
for  judgment  for  the  sum  of  $4,265.91,  and 
interest  tbereon  from  July  1,  1883.  The  an- 
swer of  plaintiff  in  error  consisted  of  a  gen- 
eral denial.  The  cause  was  tried  to  the  court 
without  the  intervention  of  a  jury,  and  the 
trial  resulted  In  the  following  findings  and 
judgment: 

"Now.  on  this  25th  day  of  January,  1888, 
this  cause  comes  on  for  decision,  the  same 
having  been  heretofore  tried,  argued,  and 
taken  under  advisement,  and  the  court,  after 
bearing  all  the  evidence  and  arguments  of 
counsel,  and  being  fully  advised  in  the  prem- 


ises, finds  upon  the  issue  joined  and  evidence 
as  follows:  (1)  That  the  said  B.  M.  Oay  died 
Intestate  in  Cuming  county.  Neb.,  on  or 
about  the  20tb  day  of  June,  1883,  leaving  an 
estate  therein  consisting  of  real  and  per- 
sonal property,  and  also  left  surviving  tiim 
a  widow  and  three  children,  living  in  the 
state  of  Connecticut,  who  were  entitled  to 
said  property  as  the  heirs  of  said  Gay;  (2) 
that  in  or  about  the  month  of  July,  1883,  the 
said  B.  F.  Stevenson,  as  the  attorney  for  one 
Augustine  Bromley,  who  claimed  the  prop- 
erty as  her  own,  took  possession  of,  sold, 
and  converted  certain  of  the  property  of  said 
esUte,  of  the  value  of  $4,055.00:  (3)  that 
said  Stevenson  was  an  attorney  at  law,  and 
the  only  relation  he  sustained  to  said  prop- 
erty was  that  of  attorney  for  said  Bromley, 
to  whom  he  accounted  for  the  same;  (4)  that 
at  the  time  he  so  acted  for  said  Bromley 
the  said  Stevenson  was  advised  of  the  fact 
that  said  Gay  left  surviving  him  the  widow 
and  children  as  aforesaid,  and  that  they  were 
entitled  to  the  property  of  said  estate;  (5) 
that  the  said  Valentine  Is  the  duly  appointed 
and  acting  administrator  of  the  estate  of  said 
Gay.  and  that  Fannie  C.  Stevenson  is  the  ex- 
ecutrix of  the  estate  of  said  Stevenson.  And, 
as  a  conclusion  of  law.  that  the  acta  of  said 
Stevenson  in  taking  possession  of  and  selling 
said  property  made  him  a  wrong-doer,  and 
liable  for  the  conversion  of  said  property  to  the 
estate  of  Gay;  and  that  the  plaintiff  is  en- 
titled to  recover  from  defendant  the  sum  of 
$4,055.  together  with  interest  from  August. 
1883,  at  the  rate  of  seven  per  cent,  per  an-- 
num.  Whereupon  defendant  submitted  a 
motion  for  a  new  trial  herein,  which  was  by 
the  court  overruled;  to  which  ruling  of  the 
courtdefendant  then  and  theredoly  excepted, 
and  forty  days  given  said  defendant  to  pre- 
pare bill  of  exceptions.  It  is  therefore  con- 
sidered, ordered,  and  adjudj^ed  that  the  plain- 
tiff have  and  recover  of  the  defendant  the 
said  sum  of  $5,316.53  damages,  so  as  afore- 
said found  due.  to  draw  interest  from  this 
date,  and  plaintiff  recover  his  costs,  taxed  at 
$  

A  numlHr  of  errors  are  assigned,  which 
will  be  noticed  in  the  order  in  which  ttiey 
are  presented  in  the  brief  of  plaintiff  in  error. 

It  is  insisted  that  the  evidence  is  insuffi- 
cient to  sustain  the  findings.  This  conten- 
tion is  in  the  main  based  upon  the  fact  that 
the  principal  witness  who  testified  to  the  ma- 
terial facto  was  the  woman  Bromley,  with 
whom  Gay  unlawfully  lived  and  cohabited 
for  a  number  of  years  in  West  Point,  and 
that  ber  cliaracter  Is  such  that  the  estate  rep- 
resented by  plaintiff  in  error  should  nut  be 
invaded  upon  her  evidence.  It  must  be  con- 
ceded that  if  the  testimony  of  this  witness 
stood  alone,  unsupported  by  otijer  evidence 
and  circumstances,  it  could  scarcely  be 
deemed  sufiScient  to  sustain  the  case  of  de- 
fendant in  error;  but  there  is  not  only  suffi- 
cient corroboration,  but,  from  the  testimony 
of  substantially  all  the  witnesses,  it  is  cer- 
tain that,  after  the  death  of  Gay*  plaintiff's 
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testator,  with  full  knowledge  that  she  was 
not  entitled  to  anj  part  of  the  estate  by  rea- 
son of  any  marihtl  relation  existing  between 
her  and  Oay.  sold  the  property  and  collected 
the  money,  and  paid  the  same  to  her,  as  well 
as  the  money  on  hand  at  the  time  of  Gay's 
death.  There  is  no  suspicion  but  that  he 
acted  in  the  best  of  faith  towards  his  client, 
and  that  he  paid  over  to  her  all  he  received, 
less  his  reasonable  fees  and  charges.  I^ut 
tliat  could  not  exonerate  him  if  he  acted 
with  full  linowledge  of  the  rights  of  the  es- 
tate of  the  deceased.  Gay,  and  of  the  ab- 
sence of  right  on  the  part  of  his  client.  It 
was  shown  by  a  number  o(  witnesses  on  the 
part  of  defendant  in  error  that,  soon  after 
Gay's  death,  plaintiff's  testator  took  posses- 
sion of  the  store,  took  tlie  money  from  the 
safe,  and  has  not  accounted  for  it  to  the  estate 
of  Gay ;  also  that  he  sold  the  store  and  the  other 
property,  and  converted  them  into  money, 
and  that  he  has  not  accounted  for  any  of  the 
proceeds.  The  witness  Gibbert  also  testi&ed 
to  the  fact  of  his  accompanying  the  woman 
Bromley  to  the  state  of  Connecticut  at  the  re< 
quest  of  plaintllF's  testator,  and  receiving 
from  her  the  sum  of  $700,  which  he  return^ 
to  Mr.  Stevenson.  None  of  these  witnesses 
had  any  direct  legal  interest  in  the  result  of 
the  action,  and  could  not  be  excluded  under 
the  provisions  of  section  329  of  the  Civil 
Code. 

Under  the  iisnally  adopted  principle  of 
law,  that  he  who  intermeddles  with  personal 
property  which  is  not  his  own  must  see  to  it 
that  he  is  protected  by  the  authority  of  one 
who  is  the  owner  or  has  authority  to  act,  or 
that  he  will  be  himself  liable,  and  that  if  he 
do  an  unlawful  act,  even  by  the  command  of 
another  acting  as  principal,  and  without 
right,  a  liability  will  attach,  (seeFeckinbaugb 
V.  Quillln,  12  Neb.  m,  12  N.  W.  Rep.  104,) 
we  are  convinced  that  a  right  of  action  is 
shown  as  against  Mr.  Stevenson  and  in  favor 
of  Gay's  estate  at  the  time  of  the  conversion 
of  the  property;  and,  had  it  not  been  for  the 
di'Htli  of  Mr.  Stevenson,  we  are  unable  to  see 
wliy  he  could  not  have  Ijeen  cited  to  appear 
before  tlie  county  court  under  tlie  provisions 
of  section  20:3  of  chapter  23  of  the  Compiled 
Statutes,  as  having  "disposetl  of  money,  goods, 
and  chattels  of  the  deceased;"  and  the  fact 
that  in  so  doing  he  acted  for  another,  known 
to  be  without  authority,  would  probably  af- 
ford no  jiistiBcation  for  his  act.  Finding  no 
error  in  the  judgment  of  the  district  court,  it 
is  affirmed.   The  other  judges  concur. 


Olds  Wagon  Co.  o.  Benedict. 
(Supreme  Court  of  Nebraska,  BepL  17, 1889.) 

ATTACHIfBST-rRiaHT  TO  OPUT  UTO  CloSB. 

The  formor  dedsioa  la  this  case,  reported 
In  41  N.  W.  Bep.  251,  adhered  to.  lUass,  a  J., 

dlKertting. 

(Syllobut  by  the  Court.) 
On  rehearing. 


The  statement  of  the  case  will  be  found  In 
the  opinion  delivered  on  the  former  hearing, 
reported  In  41  N.  W.  Bep.  254. 

Atkinson  <£  2)oty,  for  plaintiff  In  error. 
W,  8.  Morlan,  for  defendant  in  error. 

Bbbsk,  G.  J.  This  cause  was  decided  at 
the  Jaunary,  1889,  term  of  this  court,  and  is 
reported  at  page  254  of  41 N.  W.  Bep.  A 
motion  for  a  rehearing  was  subsequently 
filed,  and  sustained,  and  the  cause  has  been 
resubmitted  on  onl  and  printed  argument. 

It  Is  contended  by  defendant  in  error — 
Fint,  that  were  it  true  that  the  dlsbict  court 
erred  in  the  arder  of  hearing  argument  by 
giving  d^ndant  the  opening  and  dosing, 
yet  such  error  would  be  without  prejudice, 
and  hence  no  ground  for  reversal ;  and,  wo> 
<md,  that  defendant  being  the  moving  party 
in  his  ^ort  to  have  Uie  attachment  dii- 
charged,  he  was  entitled  to  the  tuning  and 
dosing,  and  that  the  decision  uf  the  district 
court  was  correct.  These  questions  have 
been  ably  discussed  in  the  briefs  and  argu- 
ments of  counsel,  but  the  Ume  at  our  disposal 
will  not  permit,  nor  does  the  case  seem  to  re- 
quire, a  review  of  the  cases  cited.  While  it 
is  the  opinion  of  the  writer  that  the  law  upon 
both  points  is  with  defendant  in  error,  yet 
this  view  is  not  entertained  by  the  majority 
of  the  court,  and  the  former  decision  will  be 
adhered  to,  by  which  the  rule  is  established 
in  this  court  that,  wherea  motion  to  discharge 
an  attachment  is  baaed  upon  afQdavits  to  l>e 
used  as  evidence,  the  allegations  of  fact  in 
the  affidavit  for  the  attachment  being  denied, 
the  burden  is  on  the  party  holding  the  atSrm- 
ative,  which  would  be  the  plaintiff  in  the 
action,  and  therefore  he  should  be  permitted 
to  have  the  opening  and  closing,  tioth  in  the 
order  of  proof  and  argument.  Beversed. 

Bbesb,  C.  J.,  dissents.  The  other  judges 
concur. 


Martin  s.  State. 

(Supreme  Court  of  NOraalea.  SepL  17, 1889.) 

Intoxicatiho  Liqdobs— LiOBim— Rbvooatiom. 
The  former  detdsion  in  this  case,  reported 
ln2SNeb.37l,3dN.W.Bep.&54,adheredtOb  Uax- 
WKLL,  J.,  diaseutiDg. 
(Syllabtig  by  the  Court.) 

On  rehearing. 

For  statement  of  facts,  see  the  opinion 
ported  in  36  N.  W.  Rep.  554. 

O.  P.  Maaon,  for  plaintiff  in  error.  The 
Attorney  GsMral,  for  defendant  in  error. 

Beesei  C.  J.  This  case  Is  upon  a  rehear- 
ing granted  after  the  decision  reported  in  23 
Neb.  371.  36  N.  W.  Rep.  554,  whs  announced. 
An  exhaustive  brief  has  been  filed  by  counsel 
for  plaintiff  in  error,  in  which,  substantially, 
every  question  in  the  former  opinion  is  ably 
reviewed.  But,  after  a  careful  re-examina- 
tion of  the  propositions  presented,  we  are 
satisfied  with  the  coiuiluBions  reached  at  that 
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time.  The  Judgment  of  the  ooart  as  there 
entered  will  etand.  Judgment  aceardingly. 

OOBB,  J.»  concurs.  Haxwbll*  J.*  dlasente. 


Met  EE  et  oZ.  v.  Etahs. 
iJSuprerm  Court  of  Ndrraaka.   Sept.  17, 1889.) 
*  Attachmknt— JotXDSB  ow  CAvaza. 
A  oaase  of  action  In  a  petltloD  upon  a  debt 
not  fraudaleatly  contracted,  if  coupled  with  a 
cause  of  action  upon  a  debt  wnloh  was  fraudulent- 
ly contracted,  and  au  order  of  attachment  covering 
both  counts  issued  upon  an  affidavit  alleging  that 
"said  defendant  fraudulently  contracted  the  debt 
and  incurred  the  obligation  for  which  this  suit  is 
tooaebt, "  held  to  vitiate  such  order  of  attachment 
and  Instify  its  discharge.   iCaarer  T.  Zingre,  18 
Neb.  458,  So  N.  W.  Rep.  m. 
iSulUibm  by  the  Court.) 

Error  to  district  court,  ]]ibnglaa  county; 
Wakely,  Judge. 
CharU*  0^(^,forplainttflb  in  e^ror.  W. 

8.  Shoemaker,  for  defendant  In  error. 

Cobb.  J.  This  cause  is  brought  by  Max 
Meyer  and  others,  plnintiffs  in  error,  to  re- 
view the  judgment  of  the  district  court  of 
Douglas  county,  rendered  August  13,  1887, 
discharging  certain  attachments  against  F. 
B.  Evans,  defendant  in  error.  It  appears 
that  the  plaintiffs  were  wholesale  dealers  in 
Omaha,  and  the  defendant  a  retail  purchaser 
on  credit.  On  February  1, 1887,  the  defend- 
ant purchased  of  plaintiffs  a  bill  of  goods 
amounting  to  68.50  on  credit,  without  ques- 
tion or  representations  of  any  kind.  On 
February  2d,  following,  he  purchased  a  larger 
bill,  amounting  to  •345.70.  on  fraudulent 
representations  it  is  claimed  by  the  plaintiffs 
and  denied  by  the  defendant,  and  on  the  fol- 
lowing  day  a  third  bill  of  98.50;  total,  •262.70. 
One-half  of  this  bill  the  Brm  of  Max  Meyer 
&  Bro.  transferred  to  Simon  J.  Fisher,  as 
"the  credit  man"  of  the  firm,  who,  on  April 
4,  1887,  sued  out  an  attachment  before  O. 
Anderson,  a  justice  of  the  peace,  upon  an  ac- 
count for  goods  sold  defendant  by  Max  Mey- 
er &  Bro.,^nd  assigned  to  plaintiff,  to  recov- 
er the  sum  of  $131.35,  stating  upon  oath 
"that  the  said  defendant  is  about  to  convert 
his  property  Into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors; 
baa  disposed  of  part  of  his  property  with  In- 
tent to  defraud  his  creditors;  fraudulently 
contracted  the  debt  or  incurred  the  obliga- 
tion for  which  suit  is  brought."  On  the  same 
day  Max  Meyer  A  Bro.  brought  a  like  action 
in  the  same  court,  for  the  same  amount, 
for  goods,  wares,  and  merchandise  sold  by 
plaintiffs  to  defendant,  and  upon  a  like  state- 
ment under  oath  laid  an  attachment  against 
the  defendant.  Subsequently  in  the  county 
ooart  of  Douglas  county,  on  May  2,  1887,  on. 
motion  of  defendant  to  discbarge  the  attach- 
ments mentioned,  and  upon  evidence  and  ar- 
gument, the  court  found  "  that  the  defendant 
bad  fraudulently  contracted  a  portion  of  the 
debt  for  which  the  attachment  bad  issued; 
but  that  a  part  of  said  debt»  to-wit,  •8.45, 


liad  been  contracted  prior  to  the  time  that 
any  fraudulent  representiitions  had  been 
made,  and  therefore  the  attachment  could 
not  obtain,  and  the  same  was  thereafter  dis- 
cfaai^ed;"  to  which  exceptions  were  taken, 
a  YAM  of  exceptions  allowed  and  signed  by 
the  county  judge,  and  the  cause  taken  to  thfr 
district  court  on  the  bill  of  exceptions  and 
the  record  of  the  proceedings  in  error.  In  the 
district  court  the  judgment  of  tbecounty  court 
was  affirmed,  with  costs,  to  which  tlie  plaintiff 
in  error  duly  excepted  on  the  record,  and  tho 
cause  Is  brought  to  this  court  and  submitted 
on  the  record  and  briefs  of  counsel. 

As  nearly  as  can  be  gathered  from  the  rec- 
ord and  papers  in  this  case,  as  welt  as  from 
the  brief  of  counsel  for  plaintiffs  in  error,  the 
defendant  was  indebted  to  the  firm  of  Max 
Meyer  &  Bro.  for  goods  purchased  prior  to 
February  2, 1887,  amounting  to  •8.50.  to  ob- 
tain credit  for  which,  it  is  admitted,  there 
was  no  fraudulent  representation.  On  Feb- 
ruary 2d  the  defendant  purchased  goods  of 
the  same  Arm,  amounting  to  •245.70,  and  in 
answer  to  inquiries  aa  to  his  solvency,  and 
for  the  purpose  of  enhancing  his  credit,  stated 
that  he  was  not  indebted  to  any  one,  and  es- 
pecially that  a  certain  chattel  mortgage* 
known  to  have  been  given  by  him.  against 
his  stock  in  trade,  had  been  arranged.  On 
the  day  following,  he  bought  of  the  same 
firm  additional  goods,  amounting  to  •8.50* 
on  credit,  for  which  no  additional  representa- 
tions were  made,  but  to  wtflch  the  former 
ones  would  probably  apply.  These  three 
debts  amounted  to  •262.70.  This  sum  was 
equally  divided,  and  one-half  sold  to  Simon 
J.  Fisher,  the  credit  man  in  the  employ  of 
the  firm,  and,  in  point  of  fact,  the  one  who 
had  extended  the  credit  of  the  defendant. 
Two  suits  in  attachment  were  then  com- 
menced by  the  separate  plaintiffs,  and  attach- 
menta  sworn  out  in  each,  alleging  all  the 
grounds  provided  bystatute;  andsubsequent- 
ly  they  appear  to  have  been  entertained  and 
considered  In  the  county  court  of  Dougtaa 
county  as  a  single  proceeding.  By  what  duo 
process  or  doubtful  method  they  readied  the 
county  court  and  became  merged  in  a  single 
suit  does  not  appear,  and,  what  is  also  sin- 
gular, the  plaintiff  Fisher,  who  brought  one 
of  the  attachments,  drops  down  from  that  at- 
titude and  reappears  in  the  original  character 
of  credit  man  to  the  firm  and  real  plaintiffs. 
Max  Meyer  &  Bro.  In  the  county  court,  and 
in  this  verified  condition,  the  causes  were 
subjected  to  the  motion  of  the  defendant  to 
discharge  the  attachment  on  all  grounds  of 
traverse;  and  especially  that  a  portion  of  the 
accounts  sued  on  was  not  contracted  under 
the  allied  fraudulent  representations  of  de- 
fendant. The  question  to  the  court,  on  this 
motion,  was  tried  on  the  affidavits  of  the  par- 
ties, and  those  of  employes,  by-standers,  and 
friends.  Simon  J.  Fisher,  one  of  the  orig- 
inal plaintiffs,  testified  -that  lie  la  the  credit 
man  of  Max  Meyer  &  Bro.;  that  on  February 
2.  1887,  be  held  a  conversation  with  defend- 
ant in  the  plaintifTa  store,  in  Omaha,  as  tO' 
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the  purchase  of  watches  from  the  plainttfla ; 
that  affiant  asked  defendant  as  to  Ms  finan- 
dttl  condition*  and  in  reply  to  the  inquiry  as 
to  bis  being  in  debt  answered  that  he  was 
not  In  detn  to  any  person  whatever;  that 
there  had  been  a  mortgage  on  bis  stock,  but 
that  that  was  now  all  arranged;  and  that  if 
tl>e  representations  of  defendant  bad  not  been 
thus  made  the  plaintiffs  would  not  have  al- 
lowed him  the  credit;  but,  on  the  contrary, 
would  have  refused  to  sell  him  the  goods; 
and  in  extending  his  credit  on  that  day,  and 
on  the  next  day,  the  plaintiffs  relied  wholly 
on  the  representations  of  defendant;  also 
that,  at  the  time  defendant  made  such  repre- 
sentations, he  was  largely  indebted  to  various 
persons  and  firms  in  Uie  city  of  Omaha, 
among  them  West  &  Fritcbie*  the  Bobinson 
Kotion  Company,  and  Vinyard  ft  Schneider. 
This  evidence  was  corroborated  by  Max  Mey- 
er and  Addph  Meyer,  the  phdntifh.  and  by 
Arthur  J.  Smith  and  Max  J.  Bachr,  their 
clerics,  employed  as  salesmen  in  their  store. 
The  grounds  of  attachmmt  were  contro- 
vertea  hy  the  defendant,  who  denied  cir^ 
cumstantially  the  sabatance  of  the  plain- 
tiSa*  affidavits  on  which  attachments  were 
procured,  and  denied  that  on.  February  2, 
1887.  when  he  purchased  the  bill  of  goods 
amounting  to  4^45-70  on  credit,  or  at  any 
other  time  or  place,  he  represented  that  the 
mortgage  on  his  stock  in  trade  had  been  set- 
tled, or  fixed  yp,  or  arranged;  and  denied 
representing  to  Simon  J.  Fisher  that  he  did 
not  owe  or  was  not  in  debt  to  any  one;  but 
that,  on  the  contrary,  he  represented  that  the 
balance  due  on  the  mortgage  on  his  stock 
had  been  renewed  to  S.  L.  Andrews,  whu  sa- 
Bumed  the  liability  to  A.  W.  Cowing  &  Co. 
by  indorsing  defendant's  notes  to  West  & 
Fritchie.  successors  to  A.  W.  Cowing  &  Co.; 
and  that  h\s  indebtedness  to  the  notion  com- 
pany was  less  than  $100,  and  to  Vinyard  & 
Schneider  less  than  (20.  The  defendant's 
affidavit,  In  some  important  pHrticulars,  was 
corroborated  by  those  of  J.  B.  West,  mer- 
chant, of  the  firm  of  West  ft  Fritcliie,  and 
Nelson  J.  Kdholm,  of  the  firm  of  Edholm  & 
Aiken.  From  this  evidence  the  county  court 
found  that  the  defendant  had  fraudulently 
contracted  a  portion  of  the  debt  on  which  the 
attachments  had  t>een  issued,  but  that  an- 
other portion,  $8.45,  was  contracted  prior  to 
the  time  that  any  ^udulent  representations 
had  been  made  by  defendant,  and  therefore 
the  attachment  did  not  obtain,  according  to 
law,  and  was  discharged.  The  district  court 
affirmed  this  decision . 

The  case  In  this  court  presents  the  siime 
question  as  that  of  Maver  v.  Zingre,  18  Neb. 
458.  25  K.  W.  Rep.  727',  in  which  the  attach- 
ment was  discharged  for  want  of  grounds 
covering  the  whole  debt.  Counsel  for  plain- 
tiffs in  error  seek  to  distinguish  it  from  that 
case  from  the  fact  that  that  attachment  was 
for  9381.20,  while 'the  grounds  of  attach- 
ment set  up  in  the  affidavit  of  tlie  plaintiffs 
only  applied  to  951.09  of  thedebt;  and  in  the 
case  at  bar  it  is  argued  that  out  of  9262.70 


the  grounds  of  attachment  found  the 
county  court,  and  affirmed  by  tbe  district 
court,  apply  to  all  but  $8.45.  and  counsel 
claims  that  this  comparaUvely  Insignlfloant 
item  faMs  within  the  rule  of  the  maxim  ds 
minimis  non  curat  lext — "  that  tbe  law  takes 
no  notice  of  exteeme  trifles."  While  it  is  not 
impossible  that  a  case  might  arise  in  which 
it  would  be  so  apparent  that  an  inslgnlfi^nt 
item  bad  intentionally  been  added  to  the 
amount  sued  for,  which  did  not  fall  within 
the  grounds  of  attachment,  that  it  might 
properly  be  rejected*  and  tbeclaim  paired 
tlie  plaintiff  to  that  which  should  nave  been 
the  initial  claim,  it  does  not  seem  apparent 
that  proceedings  can  be  sustained  for  any 
sum.  hofrever  insignificant,  for  which  do 
grounds  of  attachment  are  claimed,  simply 
on  account  of  its  being  merged  and  found  in 
another  dalm.  tor  whtdi  sufficient  grounds 
of  attachment  do  exist.  The  judgment  of 
the  district  court  is  affirmed.  Tbe  other 
judges  concur. 


BtroK  «.  Gage. 
(Bupnme  Court  of  NeDraAa.  Bvpt.  17, 18W.) 
KnonaH^-DBBDS— EvronrcB. 

1,  noder  the  ptotIbIodb  of  Beotioa  18  of  chap- 
ter 78  of  the  Compiled  Statutes  of  1887  the  record 
of  a  deed  duly  recorded,  or  a  traDeoript  thereof 
du^  certified,  may  be  read  In  evidence,  with  like 
force  and  effect  eu  the  orffrinal  deed,  whenever,  by 
the  party's  oath  or  otherwise,  tbeorigfoal  ts  known 
to  be  lost,  or  not  belongla^  to  the  party  seeking  to 
use  It,  or  within  his  control,  and  therefore,  in  an 
action  in  ejectment,  where  tbe  defendant  seeks  to 
prove  Utle  In  a  stranger  as  a  defense,  and  It  autt- 
ciently  appears  that  the  orlgiDai  deed  does  not  be- 
long to  nun,  a  copy  of  the  record  will  be  oompe- 
teut  evidence  in  the  first  instance,  without  proof 
of  tbe  loss  of  the  original,  or  that  it  Is  not  under 
tbe  control  of  tbe  party  seeking  to  use  it. 

9.  In  an  action  in  ejectment  plainUfE  must  re- 
cover, if  at  alL  upon  the  strength  of  his  own  title, 
and  not  upon  ute  weakness  of  that  of  tbe  defendant 
in  possession. 

8.  The  oertiflcate  of  acknowledgment,  as  shown 
by  tbe  record  of  a  deed,  was  dated  on  the  lOtb  day  of 
August,  1872,  while  the  deed  it^lf  bore  date  of  the 
ItJth  day  of  October  of  tbe  same  year.  It  was  held 
that  the  date  of  tike  oertiflcate  of  acknowledgment 
would  prevail  over  that  of  the  deed,  and  that  the 
district  oourt  did  not  err  in  admitting  a  copy  of 
the  record  in  evidence  when  objected  to  on  aooount 
of  the  discrepancy  In  dates. 
(SyWOm*  by  the  CaarL) 
ErrcHT  to  district  court.  Franklin  county; 
OasLin.  Judge. 

H.  Whitmore  and  Case  «fi  McNerryf  for 
plaintiff  in  error.  S.  A.  Fletcher,  for  de- 
fendant in  error. 

Beese,  C.  J.  This  action  was  Instituted  In 
the  district  court  of  Franklin  county,  and 
was  in  ejectment  for  the  possession  of  the 
W.  \  ot  the  6.  W.  ^of  section  31.  township 
2  N.,  range  14  W.,  in  that  county.  The  pe- 
tition was  in  the  usual  form.  The  answer 
denied  plaintiff's  estate  in  the  land,  and  de- 
nied his  right  of  possession.  The  cause  was 
tried  to  the  court  without  the  intervention  of 
a  jury,  and  resulted  in  a  finding  that  plain- 
tiff did  not  have  the  legal  title  to  the  proper* 
'  ty,  and  was  not  entitled  to  the  possesion 
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thereof,  sod  in  a  Judgment  In  favor  of  de- 
fendant. Plaintiff  filed  his  motion  for  a  new 
trial,  alleging  as  grounds  therefor — "First, 
the  verdict  Is  not  sustained  bj  sufficient  evi- 
dence; second,  the  verdict  is  contrary  to  law; 
third,  errors  of  law  occurring  at  the  trial, 
and  excepted  to  bv  plaintiff  at  the  time." 
This  motion  being  overruled,  plaintiff  brings 
the  cause  t«  this  court  hj  proceedings  in  error. 

It  appears  from  the  record  that  the  land 
was  patented  by  the  United  States  to  E.  A. 
Kirfcpatrick,  and  that,  on  tbe  15th  day  of 
Augnat,  1872,  be  sold  and  conveyed  It  by 
warranty  deed  to  J.  T.  Boberts,  for  the  con- 
sidemtion  of  $400;  and  that,  on  the  Ist  day 
<rf  October  of  the  aame  year,  Boberts.  for  the 
consideration  of  ySOO.  sold  and  conveyed  by 
warranty  deed  to  the  Franklin  Town  Com- 
Iiany.  -  iSubseqiienl  to  Klrkpatrlck's  convey- 
ance to  Boberts.  and  on  the  17th  day  of  July, 
1883,  IQrkpatrlck,  by  a  quitclaim  deed,  for 
consideration  of  (50.  conveyed  the  land  to 
l^aintifl;  and  on  the  next  day,  for  a  consld- 
watlon  of  920,  Boberts  made  a  similar  con- 
veyance to  plaintiff.  Theoriginal  deeds  were 
not  introduced  in  evidence,  copies  of  the 
deed  record  being  used.  Those  introduced  by 
phdntiff  were  received  wlthoat  objection. 
ThoK  introduced  by  defendant  were  objected 
to  on  the  ground  that  no  sufficient  foundation 
bad  been  laid  for  their  introduction,  there 
being  no  proof  or  the  loss  of  the  original 
deed,  nor  that  they  were  not  in  the  posses- 
sion d  the  defendant  This  objection  was 
overruled,  and  the  ruling  of  the  district  court 
is  now  assigned  for  anor. 

Srddon  IS  of  chapter  78  of  the  Oompiled 
Statutes  of  1»87  Is  in  part  as  follows:  "The 
record  of  a  deed  duty  recorded,  oratranscrlpt 
thereof  duly  certified,  may  also  be  read  in  ev- 
.ld«ice,  with  the  like  force  and  effect  as  the 
original  deed,  whenever,  by  the  party's  own 
oath,  or  otherwise,  the  original  Is  known  to 
be  lost,  or  not  belonging  to  tbe  party  vrislilng 
to  use  tbe  same,  nor  within  his  control." 
In  Delaney  t.  Eriickson,  10  Net).  500,  where 
thedeed  tothegrantor  of  the  party  wishtngto 
use  the  record  Included  a  large  number  of 
descriptions  of  rt- al  estate  in  addition  to  that 
claimed  by  the  party  seeking  to  use  tbe  rec* 
tnrd,  it  was  held  that  the  record  was  compe- 
tent evidence  in  the  first  instance,  without 
proving  the  loaa  of  the  original  deed.  By  an 
examination  of  that  portion  of  the  section 
above  quoted  It  will  be  observed  that  the  rec- 
ord of  a  deed  Is  competent  evldenoe  In  the 
first  instance  whenever,  bythe  parties^  oath, 
orotherwise,  the  original  is  known  (o  be  lost, 
<ff  does  not  l>elong  to  the  party  wishing  to 
nse  it.  nor  in  hia  control;  and  it  was  very 
clear  to  the  mind  of  the  court,  no  doubt,  and 
sufficient  proof  has  been  made  that  the  orig- 
inal deed,  a  copy  of  which  was  Introduced  iu 
evidence,  did  not  tielongto  the  party  wishing 
to  noe  it,  as  he  was  a  stranger  to  the  convey- 
ance, and  was  not  entitled  to  Its  possession  or 
eontnd.  Neither  did  it  belong  to  him.  It 
may  be  admitted  tliat,  so  far  as  it  was  dis- 
olosed,  be  olidroed  nothing  under  it;  yet  It 


was  competent  evidence  for  the  purpose  of 
showing  that  the  grantor  of  plaintiff  had 
parted  with  his  title  prior  to  his  conveyance 
to  the  plaintifF.  and  that  thereby  plaintiff  re- 
ceived no  title  by  the  quitcluim  deed  herein- 
before referred  to,  his  grantor  having  no 
title  to  convey.  If  plaintiff  recover  at  all, 
he  must  recover  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  that 
of  Ills  adversary.  Franklin  v.  Ketley,  2  Nub. 
112;  Morton  v.  Green,  Id.  451;  Butler  v. 
Davis,  6  Neb.  525;  O'Brien  v.  Gasltn,  24 
Neb.  662,  39  N.  W.  Bep.  449.  Defendant 
being  In  posseasion.  It  was  competent  for 
him  to  show  title  In  any  party  who  was  a 
stranger  to  the  action  for  the  purpose  of  de> 
feating  ttie  alleged  title  set  up  by  plalntlflF. 
2  Greenl.  Bv.  (4tfa  Ed.)  §  807.  "It  is  a  max- 
im of  our  law  that  the  party  In  possession  of 
property  Is  considered  to  1»  the  owner  until 
the  contrary  Is  proved.  It  Is  necessary, 
therefore,  fora  claimant  in  ejectment  to  show 
In  himself  a  good  and  sufficient  titte  to  the 
disputed  lands.  He  wlU  not  be  assisted  by 
ttie  weakness  of  defendant's  claim,  for  the 
posseulon  of  tbe  latter  gives  him  a  right 
against  every  man  who  cannot  estaUIsh  a 
title.  If  he  can  answer  the  case  on  the  part 
of  tbe  claimant  by  showing  the  real  title  to 
be  In  another.  It  will  be  sufficient  ftv  his  de- 
fense, (excepting,  of  course,  those  oases  in 
which  tbe  defendant  is  estopped  from  dis- 
puting the  claimant's  title,)  although  he  does 
not  pretend  that  he  h(dds  the  lands  with  tbe 
consent,  or  under  the  authority  of,  the  real 
owner. "   Adams.  Eject.  S3. 

Again,  it  Is  Insisted  that  the  court  erred 
in  admitting  In  evidence  the  record  of  tbe 
deed  from  Klrkpatriok  to  Roberts,  for  the 
reason  that  the  date  of  the  acknowledg- 
ment, as  shown  by  the  certificate,  was  the 
16th  day  of  August,  1872,  while  the  date  of 
the  deed  itself  was  the  16th  day  of  October 
of  the  same  year.  This  objection  cannot 
avail  plaintiff  In  error.  While  there  Is  a 
discrepancy  between  tbe  date  of  the  deed  and 
the  date  upon  which  it  was  acknowledged, 
the  date  of  the  acknowledgment  mast  pre^ 
vail;  and  In  that  case  the  date  of  the  iustm- 
ment  Itself  is  of  but  secondary  importanoe. 
The  officer  before  whom  the  acknowledge 
ment  was  taken  certified  that  upon  the  day 
named  in  the  certificate  the  grantor  appeared 
before  him  and  acknowledged  tbe  execution 
of  that  particular  deed  to  be  his  voluntary 
act  and  deed;  and  by  such  acknowledgment 
and  8ul)sequent  recording  vitality  was  given 
to  the  deed  as  to  third  parties.  As  iMtween 
the  parties  to  it,  it  was  valid  and  binding 
without  either.  Harrison  v.  McWhirter.  12 
Neb.  152,  10  N.  W.  Rep.  545.  There  was 
no  proof  that  tbe  Franklin  Town  Company, 
to  which  Roberts  hnd  made  the  deed  of  con- 
veyance, was  incorporated  under  the  laws  of 
tills  state,  nor  that  it  stilt  held  the  title  con- 
veyed to  it  by  the  deed  referred  to.  As  to 
the  first  contention,  that  it  was  neccessary  to 
prove  the  incorporation  of  that  company,  it 
may  be  disposed  of  In  a  few  words  l)y  the  re- 
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mark  that  it  vas  abown  upon  the  trial  that 
plaintiff  was  himself  at  one  lime  a  member 
of,  and  an  active  agent  for,  the  said  Frank- 
lin Town  Company  during  the  time  that  ft 
claimed  to  hold  the  title  to  the  real  estate  in 
question.  Whether  or  not,  as  such  agent, 
be  assumed  to  act  for  the  company  in  deal- 
ing with  any  of  the  property  Involved  in  this 
litigation  it  is  not  necessary  to  inquire;  yet 
we  think  it  sufficiently  appears  that  he  did. 
The  court,  therefore,  would  not  require  that 
strict  proof  of  legal  corporate  capacity  which 
might  be  requirwIunderothereircumstanceB. 
As  to  the  suggestion  that  there  was  no  proof 
of  continuing  title  in  the  company,  it  must 
be  sufficient  to  say  that  there  was  no  defea- 
sance in  its  title  deeds,  and  no  proof  that  it 
had  ever  conveyed  its  title  to  another. 

Taking  the  whole  case  together,  it  is  ap- 
parent that,  although  defendant  in  error  may 
not  have  bad  the  title  to  the  property  at  the 
time  of  the  commencement  of  the  action  or  at 
the  time  of  the  trial,  yet  it  Is  very  clear  that 
plaintiff  bad  no  such  title,  and  that  he  could 
not  recover  against  any  one  in  possession. 
So  far  as  we  are  able  to  see,  the  judgment  of 
the  district  court  was  correct,  and  will 
therefore  be  affirmed.  The  other  Judges 
concur. 


LoRTON  et  al.  v.  BussELi.  et  al, 
(Supreme  Court  of  Nebraska.   Sept  17, 1889.) 
Fhixcifal  akd  Aobht. 
A  principalis  bouDd  by  the  acts  of  his  agent 
to  the  extent  of  the  apparent  aathoiity  conferred 
on  him.   Webster  v.  Wray,  IT  Neb^  679,  21  N.  W. 
Rep.  207. 
{SyUaJnu  by  ths  Court 

EiTor  from  district  court,  Johnson  county; 
Broadt,  Judge. 

John  C.  Watgon,  for  plaintiffs  In  error.  8. 
P.  I>avid8on,  for  defendants  in  error. 

Cobb,  J.  This  cause  is  brought  on  error 
for  review  of  the  adverse  decision  of  the  dis- 
trict court  of  Johnson  county.  The  original 
action  was  by  Lorton  &  Co.,  merchants  at 
Nebraska  City,  against  Russell  &,  Holmes, 
bankers  at  Tecumseh,  to  recover  from  de- 
fendants the  amount  of  three  separate  bank- 
checks,  payable  to  plaintiffs  or  order,  of 
9217.39,  and  interest  at  10  per  cent,  per  an- 
num from  January  26,  1886.  It  is  alleged 
that  the  checks  were  received  into  the  himds 
of  a  traveling  salesman  of  the  plaintiffs,  from 
their  customers,  in  the  line  of  his  employ- 
ment, fraudulently  indorsed  and  cashed  by 
him,  and  wrongfully  paid  by  the  defendants; 
that,  without  the  knowledge  or  consent  of  the 
plaintiffs,  the  defendants,  on  the 30th  Decem- 
ber, 1885.  out  of  the  funds  of  the  drawers  of 
the  checks,  wrongfully  paid  the  amounts  of 
the  same  to  William  Bancroft,  a  clerk  of  the 
plaintiffs,  who  had  received  the  checks  in 
payment  of  bills  of  mercliandisei  intrusted  to 
him  for  collection  against  the  drawers  of  the 
checks;  that  Bancroft  was  not  entitled  to 
collect  the  money  on  the  checks,  but  forged 
the  plaintiffs'  name  thereon  for  that  purpose. 


of  all  of  which  the  defendants  had  due  notloe 
at  the  time  of  payment  to  Bancroft;  and 
that  on  the  26th  January,  1886,  payment  of 
the  checks  was  demanded  by  plaintiffs,  and 
refused  by  the  defendants.  In  their  answer, 
the  defendants  deny  that  there  is  due  the 
plaintiffs,  on  any  or  all  of  said  checks,  any 
sum  whatever;  and  further  deny  that  ttacgr 
paid  either  of  the  checks  without  the  consent 
of  the  plaintiffs,  or  that  the  plaintiffs'  name 
was  forged  upon  the  checks,  or  that  defend- 
ants had  any  notice  of  such  forgery,  or  that 
defendants  wrongfully  paid  the  checks  to 
Bancroft.  The  defendants  set  up  that  at  all 
the  times  mentioned  by  the  plaintiffs,  and  for 
mure  than  one  year  prior  thereto,  plaintiffs 
were  wholesale  merchants;  tliat  Uiey  sold 
merchandise  to  the  merchants  of  Tecumseh,. 
and  those  of  other  towns  in  Johnson  and 
other  counties  in  Kebraaka;  that  the  drawers 
of  the  checks  were  merchants  of  Tecumseh' 
who  had  large  dealings  with  and  twught 
large  quantities  of  goods  from  the  plalntiCb; 
that.  William  Bancroft  during  all  that  time 
was  the  agent  of  the  plaintiffs,  through  whom 
they  sold  the  goods  to  the  merchants,  and 
who  was  authorized  to  collect  the  bills  for  the 
goods  so  sold ;  and,  as  such  agent,  had  before- 
the  times  mentioned  collected,  for  the  plain- 
tiffs a  large  number  of  such  bills;  that  it  was 
the  plaintiffs'  custom  to  collect  bills  through, 
such  agent;  that  in  pursuance  of  such  cus- 
tom the  agent  repeatedly  received  checks  pay- 
able to  the  plaintiffs'  order  in  payment  of 
such  bilis,  upon  defendants*  and  other  banks,, 
and  then  indorsed  the  plaintiffs'  name  there- 
on, and  thus  collected  and  received  payment 
of  cherfcs  for  the  plaintiffs,  all  of  which  wa» 
repeatedly  ratided  by  the  plaintiffs;  and  that, 
by  sue!)  conduct  and  custom  of  the  plaintiffs^ 
defendants  were  led  and  induced  to  beiieve^ 
and  did  believe  that  Bancroft  was  authorized 
to  indorse  and  collect  the  checks;  that  during 
all  of  said  time  the  plaintiffs  employed  no- 
other  means  of  collecting  such  chec^  than 
through  the  agency  of  and  indorsement  of 
the  same  by  Bancroft;  that  the  three  checks 
mentioned  were  presented  and  indorsed  by 
Bancroft  in  accordance  with  said  custom,, 
and  in  pursuanceof  said  authority,  and  with- 
out defendants  having  any  notice  or  knowl- 
edge to  the  contrary;  and  for  these  reasons 
defendants  paid  the  checks.  The  reply  of 
the  plaintiffs  is  a  general  denial  of  the  an- 
swer. There  was  a  trial  to  the  court,  a  jury 
being  w.alved,  and  a  finding  in  favor  of  the- 
defendants.  The  plaintiffs  moved  for  a  new 
trial  on  the  grounds:  (1)  The  finding  of  the 
court  is  contrary  co  the  law  and  evidence; 
(2)  The  court  erred  In  admitting  in  evidence 
the  depositions  excepted  to  by  the  plaintiffs.^ 
This  motion  wan  overruled,  and  judgment 
entered  on  the  finding  in  favor  of  defendants. 

The  pliiintiffs  prosecute  their  petition  itk 
error  on  the  same  grounds  as  their  motion 
for  a  new  trial  in  the  court  below.  The 
plaintiffs  were  wholesale  merchants,  doing 
business  at  Nebraska  City,  and  the  de- 
fendants were  bankers  at  Tecumseh.  These 
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places  are  about  40  or  45  miles  distant 
from  eacb  other  by  tbe  country  roads,  and 
about  60  miles  by  tbe  railroad.  One  Ban- 
croft was  employed  by  the  plaintifTsaaa  sales- 
man. In  tbe  capacity  of  traveliuf^  man,  in 
their  business.  He  had  been  In  their  em- 
ployment as  Bucb  for  a  year  and  a  half.  Hip 
usual  traveling  territory  comprised  Tecum- 
seh,  and  all  the  towns  from  Nebraska  City  to 
Valley,  on  tbe  Burlington  &  Missouri  Biver 
Railroad  line,  including  all  the  towns,  with 
several  on  tbe  Missouri  PaciQc  line,  includ- 
ing Howe,  Stella,  and  Crab  Orchard.  He 
was  accustomed  to  go  over  this  route  on  an 
average  trip  of  once  in  two  weeks,  soliciting 
orders,  and  collecting  bills  of  sales  to  custom- 
ers on  each  trip.  He  exercised  general  au- 
thority In  the  collection  of  bills  for  the  plain- 
tiffs In  their  business  at  Tecumseh,  and  else- 
where on  the  route,  and  was  accustomed  in 
the  colleetiun  of  bills  to  take  checks  on  the 
banks  at  Tecumseh,  and  at  other  points. 
Such  checks,  payable  to  the  plaintiffs  or  or- 
der, he  habitually  indorsed  in  tbe  plaintiffs' 
name,  presented  them  for  payment  at  the 
bank,  sometimes  receiving  casli  in  payment, 
and  aomeLimes  exchange  payable  to  plaintiffs, 
but  at  other  times  remitting  tbe  checks  di- 
rectly to  his  employers  without  cashing  them. 
From  ttie  testimony  of  Robert  Payne,  of  the 
plaintiffs'  firm,  it  would  seem  that  the  au- 
thority of  Bancroft  as  an  agent  and  collector 
vested  in  tbe  custom  and  circtimstances  of 
their  bustnesst  without  having  been  ex- 
pressed and  defined  by  tbe  plaintiffs  to  their 
salesman;  and  no  notice  was  ever  given  by 
the  plaintiffs  to  defendants,  or  to  uther  busi- 
ness men  on  Bancroft's  route,  as  to  the  ex- 
tent or  limit  of  liis  authority  to  bind  the 
plaintitb  as  an  agent  and  representative  in 
the  transaction  of  their  mercantile  sales  and 
eoUections  other  than  that  indicated  by  tbe 
character  of  his  employment,  and  the  manner 
in  which  he  conducted  it.  On  the  29th  and 
30th  of  December,  1885,  Bancroft  was  at 
Tecumseh,  in  pursuance  of  bis  employment 
as  salesman  aud  collector  for  plaintiffs,  and 
had  with  him.  which  hs  was  authorized  to 
collect,  aecoonts  for  merchandise  against 
Wilson  &  Ellsworth,  h.  S.  Parker,  and  Kyle 
&  Parker,  merchants  of  that  place.  Upon 
these  accounts  he  ndlected  of  Wilson  &  Klls- 
worth.  925.97:  of  L.S. Parker,  •160.69;  and 
of  Kjle  &  Parker,  930.83.  These  sums 
were  paid  to  him  hy  the  parties  respectively 

cbecks  on  the  defendants,  payable  to  the 
plaintiffs.  The  checka  he  took  to  the  bank- 
ing-house of  defendants,  indorsed  them  sev- 
erally with  the  names  of  the  plaintiffs,  pre- 
sented them  for  payment,  and  they  were  sev- 
erally paid  in  money  by  the  defendants.  The 
money  was  embezzled  by  Bancroft,  and  for 
the  amount  the  plalntiffli  bring  suit. 

It  is  tbe  plaintifls*  contention  that  while 
Bancroft  had  implied  auttionty  to  collect  ac- 
counts f ran  tbeir  customei-s  and  to  receive 
payment  in  money  or  checks,  yet,  having  re- 
ceived checks,  he  had  no  authority  to  cash 
the  checks,  or  eonvwt  tiiem  into  money.  It 
T.48H.w.no.9~8 


will  be  observed  that  Payne,  a  member  of 
tbe  plaintiffs'  firm,  on  tbe  stand  as  a  wit- 
ness, admitted,  while  claiming  that  no  ex- 
press authority  had  been  given  Bancroft  to 
convert  the  checks  given  him  in  payment  of 
accounts  into  money,  that  no  expressed  limit 
had  ever  been  placed  upon  his  authority  as 
agent,  even  as  between  the  plaintiffs  and 
I^ncroft;  and  certainly  no  such  limitation 
appears  to  have  been  brought  to  the  knowl- 
edge of  the  defendants,  or  of  any  merchant 
or  banker  with  whom  the  plaintiffs'  business 
was  transacted  by  Bancroft.  1  extract  from 
the  cross-examination  of  Payne  bis  evidence 
as  to  tiie  agency  of  the  collector:  "Queiitit>n. 
During  all  the  time  be  was  traveling  sales- 
man for  your  house  be  was  authorized  to  col- 
lect bills  due,  was  be  not?  Annoer.  Yes. 
from  our  customers.  Q.  And  that  was  his 
usual  custom?  A.  Yes,  he  was  authorized; 
that  was  our  mode  then,  and  is  now.  of  col- 
lecting bills  from  customers.  Q.  And  he  bad 
that  authority  from  your  house  to  collect  bills 
from  customers?  A.  Yes.  Q.  Did  behave 
any  authority  to  receipt  the  bills  be  col- 
lected,— to  receipt  to  merchants  the  bills  he 
collected?  A.  Well, sir.  he  had  the  same  au- 
thority that  any  merctiant.  He  had  no  di- 
rect authority;  in  words  to  him,  be  had  none. 
Q.  He  did  have  authority  to  receipt  tbe  bills 
that  you  sent  him  out  to  collect?  A.  He 
had  authority  by  reason  of  our  recognizing 
that;  in  other  words,  we  never  said  to  receipt 
for  these  bills.  Q.  Did  you  ever  inform  ttie 
defendants  or  any  other  bank  what  limit  you 
would  put  on  his  authority?  A.  We  never 
Informed  anybody  at  all.  Q.  Whatever  limit 
you  claimed  to  put  on  his  authority  was  sim- 
ply between  yourselves  and  Bancroft?  A. 
That  was  the  custom;  yes.  Q.  State  wheth- 
er or  not  on  this  last  trip,  in  December, 
lb85,  he  was  authorized  to  collect  the  bills 
from  Parker.  A.  He  bad  the  same  general 
thing.  Q.  The  same  general  authority  ?  A. 
Yes.  Q.  As  to  the  collection  of  all  claims  at 
Tecumseh  and  elsewhere?  A.  Yes.  Q.  Par- 
ker was  a  customer  of  your  house  at  that 
time?  A.  Yes.  Q.  And  also  Wilson  and 
Bllsworth?  A.  Yes."  It  thus  fully  appears 
tlmt  Bancroft  had  authority  to  collect  tbe 
bills  receivable  of  plaintiffs,  on  his  route, 
and  to  receipt  them,  if  paid,  in  tbe  name 
of  plaintiffs,  and  to  receive  the  proceeds 
in  money.  Having  such  authorIt;y,  he  had 
also  the  apparent  authority  to  receive  pay- 
ments from  responsible  customers  In  checks 
on  their  bankers,  drawn  payable  to  his  em- 
ployers uid  principal,  and  to  indorse  them 
in  their  name,  and  convert  them  Into  money 
at  the  bank,  la  support  of  this  view  may 
be  cited  the  authority  of  the  most  acceptable 
American  commentator  (1  Pars.  Cont.  c.  3, 
p.  44)  as  to  the  distinction  between  general 
and  special  agencies,  in  which  be  says:  "Of 
late  years,  courts  seem  more  dispcned  to  n- 
gard  this  distinction,  and  tbe  rales  founded 
upon  it.  as  altogether  subordinate  to  Uiat 
principle  which  may  be  called  tbe  foundation 
of  the  law  of  agency;  namely,  that  a  lolnol* 
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pal  is  reponalble  either  when  he  has  giren  an 
agent  auflSclent  authority,  or  when  he  justi- 
^  a  party  deHling  with  his  agent  in  believ- 
ing that  he  has  gi  ven  to  this  agent  this  au- 
thority. Where  the  agency  is  Implied  from 
general  employment,  it  may  sarvive  this  em- 
ployment, and  will  still  be  implied  In  favor 
of  those  who  knew  this  general  empl(^ment, 
but  have  not  bad  notice  of  the  ceesation  of 
the  employment,  and  cannot  be  supposed  to 
have  knowledge  thereof.**  Thecasedted  by 
counsel  for  defendants  in  error,  of  Kasson  v. 
Koltner,  from  43  Wis.  616,  is  qaite  in  point 
of  exact  illustration  of  this  distinction,  and 
is  "an  instruct!  ve  case.  This  point  also  arose, 
and  these  views  of  the  law  of  agency  were 
expressed  as  controlling  the  decision,  in  the 
case  of  Webster  v.  Wrny,  17  Neb.  679,  24  N. 
W.  Uep.  207,  and  also  in  that  of  Lumber 
Co.  v.  Stone.  19  Neb.  402,  27  N.  W.  Kep. 
895. 

The  plaintiffs  in  error  fartberurge,  as  their 
second  point,  the  error  of  the  court  below  in 
admitting  in  evidence  a  certain  deposition, 
objected  to.  As  to  this  objection,  we  have 
heretufure  held  repeatedly  (on  tiie  authority 
of  Greenl.  £v.  vol.  1,  §  49)  that  in  an  action 
tried  to  the  court  without  a  jury,  except  in 
rare  and  extraordinary  cases,  a  reviewing 
court  will  notconsider  an  alleged  error  of  the 
court  below  in  the  admission  of  evidence; 
since  whatever  be  the  grounds  of  objection 
the  court  must  of  necessity  hear  or  read  the 
evidence  to  determine  its  character  and  val  ue. 
Alleged  error  of  tills  nature  is  not  deemed  to 
have  prejudiced  the  issues  of  either  party,  or 
to  have  influenced  the  judgment  of  the  court; 
and,  while  I  incline  strongly  to  the  opinion 
that  the  deposition  admitted  and  complained 
of  was  admissible  evidence,  that  question 
will  nut  be  further  considered.  The  judg- 
ment  of  the  district  court  is  affirmed.  The 
oUier  ju^es  concur. 


Oaffs  0.  Adams  Gountt. 
(Supreme  Court  of  Nebraska.  SepL  17, 1889.) 

ATTORNBT— COHPBXSATIOK. 

Under  the  act  of  1870,  C.  was  employed  by 
the  county  board  of  A.  county  as  Ita  attorney,  to 
prosecute  and  defend  all  actions  in  which  the 
county  was  a  party,  or  might  be  Interested,  and  to 
ad  rise  such  board  upon  any  matter  pendh»  before 
tbem,  for  and  during  the  year  18S5;  and  for  saoh 
services  agreed  to  pay,  and  did  pay,  him  the  sum 
of  $400,  besides  certain  extra  allowances  for  neces- 
sary expenses,  when  away  from  the  county.  At 
the  flrat  meeting  of  the  board  in  1886,  by  public  vote, 
C.  was  designated  for  employment  for  tike  serv- 
ices during  that  year,  without  either  resolution 
or  agreement  as  to  the  rate  of  his  compensation. 
Afterwards  C.  stated,  in  the  presence  of  the  chair- 
man and  the  membersof  the  board,  "that  hewould 
not  do  all  this  worlc  for  9400; "  but  he  did  perform 
the  services  contemplated  during  said  year,  and 
did  receive  the  aum  of  MOO  therefor.  In  an  action 
by  C.  against  A.  county  for  additional  compensa- 
tion for  his  services  upon  quantum  meruit,  held. 
that  the  rate  of  compensation  having  been  fixed 
and  acted  upon  for  the  year  1886,  the  offer  by  the 
board  of  Its  continuation,  or  a  renewal  of  the  em- 
ployment for  18S6,  by  designating  C.  as  the  person 
to  be  employed,  was  a  proposition  by  the  county  to 
oonUnue  the  em^yment  of  CL  for  another  year  at 


the  same  rate  of  pay,  and  that  the  perfomunoe  of 
the  service  by  him  was  an  aocepunce  of  the  projK- 
osition  npon  each  terms,  and  gave  C.  no  canse  of 
action  against  the  county  for  a  greater  or  addi- 
tional rate  of  compensation. 

iSyUabut  by  Sm  Court.) 

Tibbet*  A  Moray  and  ComUh  A  TihhetM, 
for  plaintiff  in  wror.  John  A.  Caato,  for  de- 
fendant In  error. 

Cobb,  J.  This  cause  comes  to  this  court 
on  error  from  the  district  court  of  Adams 
county.  The  plaintiff  in  error  allied  in  the 
court  below  that,  during  the  year  1886,  and 
prior  and  hitherto,  defendant  was  and  is  a  duly 
organized  county  of  this  state  and  governed 
accordingly;  (2)  that  on  January  12,  1886. 
the  t>oard  of  supervisors  of  said  county  em- 
ployed the  plaintiff  as  an  attorney  at  law  to 
prosecute  and  defend  all  actions  in  which  the 
county  was  or  might  be  a  party  or  interest- 
ed, and  to  advise  said  board  upon  matters 
pending  before  It;  (3)  tbat  it  was  agreed  that 
plaintiff  was  to  receive  as  compensation  for 
his  services  the  reasonable  and  full  value 
tliereof,  not  to  exceed,  for  the  year  1886, 
Sl.OOO;  (4)  that  be  entered  upon  the  per- 
formance of  the  services  and  discharged  all 
the  duties  therein  during  the  whole  of  the 
year  1886;  (5)  tbnt  the  reasonable  value  of 
the  services  was  upwards  of  91,000;  (6)  that 
he  has  received,  in  part  compensation  there- 
for, 9100,  and  no  more,  and  that  there  Is 
stLU  due  him  $600.  For  a  second  cause  of 
action  it  is  alleged  that  the  plaintiff,  at  the 
request  of  said  board,  paid  out  and  expended 
the  sum  of  $16  on  behalf  of  defendant  in  a 
case  in  w  hich  it  was  a  party,  and  that  no  part 
of  said  sum  has  been  repaid  to  him,  and  the 
whole  is  due  and  owing  from  the  defendant. 
And  the  plaintiff  alleges  that  be  duly  pre- 
sented to  said  board  his  claim  for  $616  for 
his  services,  which  was  allowed  as  to  $16, 
and  disallowed  as  to  $600,  from  which  decis- 
ion, as  provided  by  statute,  he  brought  his 
appeal  to  the  district  court,  and  prays,  etc. 
The  defendant  answered,  and  admitted  that 
it  is  a  duly  organized  county,  as  stated;  that 
on  January  12, 1886,  its  boai-d  of  supervisors 
employed  plaintiff,  as  st<tted,  but  that  such 
services  were  agreed  to  be  rendered  by  plain- 
tiff for  the  same  amount  paid  to  him  for  like 
services  by  plaintiff  for  the  year  1885,  to- wit. 
$400,  payable  quarterly,  with  such  necessary 
expenses  as  the  county  boards  might  deem 
just  and  equitable,  which  amounts  have  been 
fully  allowed  and  paid.  Defendant  admits 
that  plaintiff  has  perfornaed  services  for  the 
defendant  for  the  year  1886,  as  stated,  and, 
while  so  employed,  tbat  he  paid  out  $16  for 
necessary  expenses  Cor  defendant,  as  stated, 
which  sum  the  defendant  now  tenders  him  in 
open  court,  and  offers  to  confess  judgment 
therefor  and  costs  to  date.  Defendant  ad- 
mits that  the  plaintiff  has  duly  presented  to 
the  county  board  his  claim  for  $616,  as 
stated,  and  denies  each  and  every  other  alle- 
gation of  the  plaintiff,  etc.  The  plaintiff  re- 
plied, desiying  each  and  every  aUegaUon  at 
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the  defendant.  'Iben  was  a  trial  to  the 
ooDrt,  a  Jury  being  waived,  with  special  find- 
ings for  the  defendant  aa  to  $600,  fees  and 
eompensation  for  the  year  18ti6,  a^  for  the 
pIfUntlff  for  916,  expenses  for  the  year,  with 
•2  interest  thereon,  and  a  judgment  Cor  the 
plaintiff  for  ftlS  and  costs  of  suit. 

The  plaintiff's  mutiun  for  a  new  trial  hav- 
ing been  overruled,  the  cHse  is  brought  to 
Uus  court  on  the  following  assignments  of 
error:  (1)  Thecourterredintheassessment 
of  plaintiff's  damages;  (2)  the  judgment  is 
not  sustained  by  suQlcient  evidence;  (8)  the 
eoutt  erred  in  overruling  the  motion  for  a 
new  trial.  Section  47  of  the  act  of  the  legis- 
lature entitled,  "An  act  concerning  coun- 
ties and  county  officers,"  approved  March  1, 
1879,  provided  that  "the  county  board  may. 
when  they  deem  it  necessary,  employ  an  at- 
torney to  prosecute  and  defend  all  actions  In 
which  the  county  Is  a  party  or  may  be  inter- 
eeted,  and  to  advise  such  board  upon  any 
matter  pending  before  them,  but  the  compen- 
sation allowed  such  attorney,  shall  not,  in 
any  one  year,  exceed  the  sum  of  one  thousand 
dollars."  This  remained  the  law  until  it 
was  repealed  by  implication  by  the  act  of 
March  10,  1885,  providing  for  the  election  of 
county  ^tomeys,  whose  duties  as  officers  were 
to  be  undertaken  In  1887.  and  was  the  law  of 
the  plaintiff's  employment,  aa  county  attor- 
ney, by  the  defendant.  Under  this  act  It  was 
doubtless  competent  for  the  county  board  of 
any  county  to  employ  an  attorney  and  lend  It 
the  nature  and  character  of  an  appointment 
to  office;  to  employ  him  yearly  to  do  all  the 
put>lic  litigation  of  tlie  county,  and  to  advise 
the  b(»rd  on  matters  falling  within  the  scope 
and  pracUce  of  hts  profession,  and  to  pay  him 
such  stipend  as  might  be  agreed  upon  within 
the  limit  of  $1,000  per  annum,  as  provided 
In  the  section;  and  this  seems  to  have  been 
the  view  of  the  law  and  of  their  powers  and 
duties  under  it  taken  by  the  county  board  of 
Adams  county.  It  appears  from  a  certitled 
copy  of  their  proceedings  of  January  12, 1886, 
attached  to  the  bill  of  exceptions,  that  a  prop- 
osition was  made  in  the  session  of  the  board 
to  proceed  to  the  selection  of  a  county  attor- 
ney, and  that  the  plaintiff  and  another  were 
put  in  nomination,  and  that  the  plaintiff  hav- 
ing received  a  majority  of  the  votes  cast,  was 
declared  duly  elected  county  attorney  for  the 
ensuing  year.  This  election,  under  the  law, 
amounted  only  to  adesignation,  by  the  board, 
of  an  attorney  whom  they  preferred  to  em- 
ploy under  the  terms  of  the  statute.  The  ev- 
idence is  clear  that  there  was  no  vote,  reso- 
lution, or  verbal  agreement  by  the  board  to 
fix  the  compensation  of  the  attorney  thus 
employed.  It  also  appears  from  the  depo- 
sition of  Amos  Shattuck,  chairman  of  the 
board  at  the  time  of  the  election,  taken  by 
the  plaintiff,  and  read  in  evidence  on  the 
trial,  that  there  was  no  agreement  or  under- 
standing as  to  the  compeusation  of  the  plain- 
tiff as  county  attorney  for  that  year;  that 
there  "was  no  official  action  taken  by  the 
board  in  refetooce  to  the  salary  of  the  plain- 


tiff for  the  year  1886."  Yet,  he  also  states 
that  the  plaintiff  stated,  in  the  presence  of 
the  members  of  the  board  and  the  chairman, 
at  the  time  they  ordered  him  to  proceed  in 
the  prosecution  of  certain  cases,  that,  in  do- 
ing  all  this  work,  he  would  not  doit  for  $400. 
It  is  in  evidence  that  the  plaintiff  was  era- 
ployed  by  the  same  board,  in  the  same  capac- 
ity, during  the  year  1885,  and  a  copy  of  the 
record  of  the  connty  board  was  produced  in 
evidence  by  the  defendant.  On  the  trial,  from 
which  it  appears  that  the  salary  of  the  coun- 
ty attorney  was  definitely  fixed,  by  resolution 
of  the  board,  at  $400  per  annnm.  payable 
quarterly,  and  that  the  actual  necessary  ex- 
penses of  the  attorney  when  away  from  the 
county  upon  its  business  be  allowed  and  paid 
to  the  extent  that  the  board  may  deem  Just 
and  equitable.  Under  this  appointment,  the 
record  shows  that  the  plaintiff,  for  the  first 
quarter  of  1885,  was  paid  for  such  services, 
$100;  for  the  second  quarter,  the  sum  of 
$104.50;  for  ihe  third  quarter,  the  sum  ci 
$104;  and  for  the  fourth  quarter,  the  sum  of 
$119;  it  thus  appears  that  the  compensation 
of  the  county  attorney  was  definitely  fixed  by 
the  county  board  during  the  year  1885  at  the 
sum  of  $400,  without  mentioning  the  agree* 
ment  to  pay  some  portion  of  the  expenses 
when  the  attorney  was  so  employed. 

With  due  consideration  for  the  argument  of 
counsel  in  the  brief,  to  the  effect  that  the  fix- 
ing of  the  salary  during  the  year  1885  could 
have  no  Infiuenoe  as  a  criterion  or  precedent 
for  the  question  In  controversy,  it  will  be  ob* 
served  that,  although  the  members  of  the 
county  board,  under  the  township  system  of 
government,  are  elected  annually,  the  board 
Itself  is  a  permanent,  continuing  body,  and 
that  if  the  office  of  county  attorney  had  been 
at  that  time  a  salaried  office,  the  salary  to  be 
fixed  by  the  county  board,  the  salary  fixed  at 
$400  in  1885  would  have  remained  the  fixed 
salary  of  the  office  during  1886,  and  probably 
even  up  to  the  repeal  of  the  law,  in  1887,  un- 
less the  board  had  seen  fit  to  modify  orsuper- 
sede  their  former  resolution.  While  It  was 
not  a  salaried  office,  it  was  a  public  employ- 
ment under  special  contract,  within  the  pro- 
visions of  the  statute.  In  1885  the  board  es- 
tablished  the  compensation  at  a  rate  deemed 
expedient  fur  the  services  required.  At  the 
expiration  of  the  year,  and  at  the  commence- 
ment of  a  new  one,  the  board  signified  its  re- 
employment of  the  plaintiff  for  the  ensuing 
year  without  any  new  resolution  or  specif 
contract  as  to  compensation.  But,  upon  the 
recognized  rules  of  logic,  the  offer  of  con- 
tinued employment  carried  also  the  rate  of 
compensation  already  established  and  exist- 
ing. Now,  it  was  competent  for  the  plain- 
tiff to  have  declined  or  to  have  refused  to  ac- 
cept the  employment,  except  upon  terms  of 
additional  compensation  definitely  proposed. 
He  probably  spoke  to  members  of  the  board 
to  that  effect,  without  influencing  the  action 
of  the  board;  and  did  accept  the  employment 
and  rendered  the  services  required,  as  he 
formerly  had  done,  withouta  special oontra<^ 
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or  the  promise  of  a  higher  rate  of  compensa- 
tion. Without  conceding  that  a  county,  un- 
der an  act  of  the  legislature,  such  as  that  we 
have  considered,  could  be  sued  on  a  quantum 
meruit  for  services  rendered,  I  will  say  that, 
in  a  case  like  the  one  considered,  were  the 
defendant  a  private  corporation  or  mercan- 
tile firm  and  the  plaintiff  an  employe  of 
either,  the  law  applicable  In  that  instance 
would  be  the  same  as  that  expressed  in  this 
case.  The  judgment  of  the  court  below  is 
affirmed.  Tbe  other  judges  concur. 


Blackwell  et  al.  v.  Wright. 
(Supreme  Court  of  Nebraska.  Sept.  17, 1889.) 
UsuBT— Etisbkob— Ihpbachhbnt  or  Ohb'b  Own 

WlTNBSB. 

1.  Plaintiffs,  who  were  in  possession  of  a  prom- 
Issory  note,  and  chattel  mortage  given  to  secure 
it,  instituted  an  action  la  replevin  against  the 
mortgagor  for  iho  posseseloii  of  tlie  mortgaged 
property.  The  defease  presented  was  that  the 
note  was  tainted  with  tbe  vice  of  usury,  of  which 
the  plaintiffs  had  knowledge  at  the  time  of  the  al- 
lejred  purchase;  that  the  purchase  was  colorable 
only,  and  not  bona  fide;  and  that  suffldest  pay- 
ments had  been  made  on  the  original  Indebted- 
ness to  cancel  It.  Defendant  called  a  member  of 
plaintiff's  firm  to  tbe  witness  stand,  and,  over  tbe 
objection  of  plaintiffs,  interrogated  him  as  to  bis 
knowledge  ox  the  business  methods  of  the  payee  of 
tbe  note,  and  showing  by  him  that  he  was  some- 
what familiar  with  the  transactions  of  tbe  pavee's 
bank,  (a  member  of  wbicb  waa  tbe  brother  of  tbe 
wttoess.)  and  that  usurious  interest  was  usually 
charged  by  such  payee.  It  was  held  that  altiiough 
uot  conclusive  agaiiist  plaintiffs,  yet  the  evidence 
was  competent  as  a  circumstance  to  be  considered 
by  tbe  jury  in  oonnection  with  other  proTen  or  ad- 
mitted faoM  as  tending  to  establish  notloe  at  de- 
fense. 

Si.  While  a  party  who  calls  a  witness  as  bis 
own  may  not  discredit  his  testimoay  by  impeacb- 
iog  him,  yet  this  rule  does  not  preveDt  such  party 
from  proTlng  tbe  tmtit  by  other  witnesses,  even . 
though  tbe  witness  Brst  called  maybe  ooatradlcted 
thereby. 

S.  usury  being  shown  In  tbe  original  transao- : 
tlon,  and  the  burden  of  proof  being  upon  plaintiffs 
to  show  tbe  good  f  aitb  of  the  transfer  of  the  prom- 
issory note  to  them  before  maturity,  the  verdict  tn 
favor  of  defendant  is  sustainedas  not  b^ngagatnst 
tbe  evidence. 
(SuUdbua  bu  the  Court.) 

Error  to  district  court,  Hamilton  county; 
NoRTAL,  Judge. 

L.  G.  HuTd  and  Robert  Ryan,  for  plain- 
tiffs in  error.  A>  Agee  and  Hatner  c& 
Kellogg,  for  defendant  in  error. 

Rebsr,  C.  J.  This  was  an  action  In  replev- 
in, instituted  in  the  district  court  of  Hamil- 
ton county  by  the  assignee  of  the  mortgagee 
for  the  possession  of  certain  personal  prop- 
erly mortgaged  by  defendant  in  en-or  to  Up- 
dilte  &  Titus,  for  the  purpose  of  securing  the 
payment  of  a  promissory  note  made  by  de- 
fendant to  them,  and  which  note*  it  is  claimed 
by  plaintiCTs,  was  indorsed  to  them  by  the 
payee  t>efore  maturity  in  the  due  course  of 
trade,  and  for  value.  The  defense  presented 
was  that  the  note  was  tainted  with  the  vice 
of  usury;  that  it  was  a  renewal  of  a  number 
of  preceding  notes  upon  which  interest  had 
been  paid  more  than  sufficient  to  cancel  thu 


original  indebtedness,  with  a  denial  of  plain- 
tiffs' claim  that  they  were  good-faith  pur- 
chasers before  maturity.  A  jury  trial  wn» 
had  which  resulted  in  a  verdict  in  favor  of 
defendant,  finding  the  value  of  the  property 
in  dispute  to  be  f408.  and  assessing  his 
damages  at  95.  A  motion  for  a  new  trial 
was  filed,  based  upon  tbe  following  grounds : 
"(1)  The  verdict  is  not  sustained  by  suffi- 
cient evidence;  (2)  errors  of  law  odcur- 
ring  at  the  trial  and  duly  excepted  to;  (3) 
the  verdict  Is  contrary  to  law."  Before  a 
ruling  upon  the  motion  for  a  new  trial  was 
made,  the  defendant  remitted  $4.99  from  ttw 
verdict  for  damages,  when  the  motion  was 
overruled,  and  Judgment  was  rendered  for  a 
return  of  the  property  and  one  cent  damages; 
or  if  a  nrtum  could  not  be  had.  for  9408,  tike 
value  of  the  property.  From  this  judgment 
the  cause  is  brought  to  this  court  by  ptaintiiEs 
by  proceedings  in  error. 

Upon  tbe  trial,  plalntifh  placed  George  W. 
Updike,  a  member  of  the  firm  of  M.  D.  Black- 
well  &  Co.,  plaintiffs,  and  who  are  bankers 
In  Harvard,  upon  tbe  witness  stand  for  the 
purpose  of  Iden  tlfying  the  note  and  morfcgi^;e, 
and  proving  ownership  thereof*  and  demand 
of  defendant  for  the  possession  of  the  pn^ 
erty  in  dispute;  and  after  the  introduction  of 
the  note  and  mortgage,  plaintiffs  rested  their 
case.  Defendant  thereupon  recalled  thesame 
witness  for  the  purpose  of  proving  the  cir- 
cumstances under  which  the  note  was  pur- 
chased, and  doubtless  by  which  he  desired  to 
throw  suspicion  upon  the  transaction,  and 
show  thereby  that  the  tnuiafer  was  co'orable 
only;  and  with  intent  to  deprive  defendant 
of  any  defense  be  might  have  to  the  note  in 
tbe  hands  of  the  payee,  Updike  ft  Titns. 
which  was  alsoa  banking  firm  doing  business 
in  Harvard,  and  which  consisted  of  Edmund 
Updike  and  J.  0.  Titus.  The  testimony  of 
this  witness,  while  given  with  apparent  can- 
dor, was  not  such  as  wonid  fully  establiah 
the  fact  sought  to  be  shown  by  defendant. 
In  this  connection,  defendant  was  permitted 
to  interrogate  him  as  to  liis  knowledge  of  the 
methods  of  Updike  &  Titus  in  their  business 
transactions,  and  the  rate  of  Interest  charged 
by  them,  Updike,  of  the  firm  of  Updike  & 
Titus,  being  a  brother  of  the  witness.  It 
was  shown  that  the  rate  of  interest  usually 
charged  was  more  than  the  le^al  rate,  and  of 
which  the  witness  had  knowledge.  This  was^ 
doubtless,  for  the  purpose  of  impeaching  the 
bona  fides  of  the  purchase.  While  the  tact 
alone,  that  the  purchaser  of  tbe  note  knew 
that  the  vendor  and  payee  was  loan  ing  money 
at  an  usurious  rate,  might  not  of  itself  b« 
sufficient  to  charge  the  purchaser  with  notice 
of  the  defense  of  usury,  yet  it  would  be 
competent  as  a  circumstance  to  be  considered 
in  connection  with  other  proven  or  admitted 
facte  as  tending  in  that  direction;  and  the 
coui-t  did  not  err  in' overruling  plaiiitlll's  ob- 
jection to  the  question  asked.  The  note  and 
mortgage  were  offered  and  received  in  evi- 
dence, and  are  referred  to  in  the  bill  of  ex- 
ceptions Bfl  ''Exhibits  A  and  B,"  hut  are  not 
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attached  thereto,  nor  Is  a  copy  of  either  to  be 
found  therein.  We  are  unable,  therefore,  to 
anj  just  when  the  note  matured.  George  W. 
Updike,  when  called  hy  plaintiCTs,  testified 
tiiat  the  purchase  was  made  between  the  20th 
and  30th  of  July,  1886.  He  also  testified  to 
the  same  thing  in  substance  when  called  as  a 
witness  by  defendant.  We  may  assume,  per- 
haps, tbi^  upon  its  face,  the  note  matured 
the  first  day  of  the  following  September;  but 
of  this,  there  is  no  proof  in  the  record.  Aft- 
er George  W.  Updike  bad  thus  testified,  de- 
fendant called  otlier  witnesses  for  the  pur- 
pose of  proving  that  on  the  30th  day  of  July 
be  had  offered  to  sell  the  note  at  a  heavy  dis- 
count, and  that  he  had  not  seen  defendant, 
nor  learned  of  his  proposed  defense,  until 
about  the  6th  of  August.  The  objection  to 
this  evidence  is  timt  it  was  offered  for  the 
porpose  of  impeaching  the  defendant's  own 
witness,  George  W  Updike,  and  therefore 
it  was  incompetent.  While  we  fully  recog- 
nize the  principle  of  law  contended  for  by 
plaintiffs  in  error,  that  a  person  may  not  im- 
peach the  character  of  his  own  witness,  and 
that  having  called  him  was  equivalent  to  a 
recommendation  that  he  was  entitled  to  be* 
lief,  which  could  not  be  contradicted,  yet  we 
do  not  app^^ehend  that  the  testimony  offered 
I>y  defendant  would  fall  under  this  rule.  The 
rule  will  not  prevent  a  person  from  proving 
the  £act  to  be  different  from  that  which  is 
stated  by  bis  own  witness.  The  witness  may 
be  mistaken,  may  be  misinformed,  or  he  may 
have  misled  the  party  calling  him;  in  either 
event,  the  party  so  calling  him  would  not  be 
prevented  from  showing  the  exact  facts  as 
they  occurred,  and  this  ia  not  considered  an 
impeachment.of  his  witness.  It  is  contended 
that  these  facts,  if  true,  have  no  significance 
whatever,  and  were  improperly  admitted  in 
evidence.  While  it  is  no  doubt  true  that 
there  ia  nothing  very  convincing  in  the  evi- 
dence introduced,  yet  it  was  competent  as  a 
circumstance  tending  to  show  the  want  of 
good  faith  in  the  purcliase  of  the  note.  If, 
immediately  after  the  alleged  purchase  and 
before  plaintiff  in  error  had  an  opportunity 
to  see  defendant,  or  had  any  knowledge  as  to 
what  his  purpose  was.  they  went  upon  the 
market  and  sunght  to  sell  the  note  at  a  heavy 
discount,  it  would  be  competent  to  show  that 
fact  as  tending  to  throw  some  light  upon 
their  alleged  borut  fides.  While  it  is  true  that 
the  evidence  was  not  of  as  high  a  quality, 
perhaps,  as  might  be  desired,  yet  it  would 
have  some  tendency  to  throw  light  upon  the 
conduct  of  the  parties;  and  for  that  purpose 
would  be  competent  for  the  consideration  of 
the  jury,  and  to  be  given  such  weight,  and 
only  such,  as  they  might  deem  it  entitled  to. 

It  was  contended  and  urged  by  defendant 
in  error  on  the  trial  that  the  note  referred  to 
Whs  a  final  renewal  of  a  long  series  of  notes, 
which  had  been  executed  to  the  bank  of  Up- 
dike &  Titus;  and,  while  upon  the  witness 
stand,  he  exhibited  what  he  claimed  to  be  tlie 
notes  wliich  had  formerly  been  executed  to 
lhat  bank,  and  of  which  the  note  in  question 


was  a  renewal.  These  ran  from  "Exhibit 
C"  to  "Exhibit  Z,"  and  showed  a  large  in- 
crease over  the  original  note,  notwithstand- 
ing indorsements  uggregating  a  larger 
amount  upon  the  notes  referred  ta  They 
were  presented  by  him,  and  identified  and  in- 
troduced in  evidence;  not  having  the  note 
Involved  in  this  suit,  nor  a  copy  of  it,  before 
us,  and  having  no  proof  as  to  the  amount  for 
which  it  calls,  we  of  course  cannot  enter  up- 
on an  examination  of  this  question.  The 
various  notes  were  payable  to  Updike  & 
Titus,  and  it  was  for  the  jury  to  say,  after 
hearing  all  the  evidence,  whether  or  not  the 
note  in  question  was  a  renewal  of  the  indebt- 
edness represented  by  them  in  the  order  of 
their  dates. 

It  is  insisted  that  as  section  13  of  the  Civil 
Code  permits  an  action  to  be  Instituted  upon 
a  statute  for  a  penalty  or  forfeiture  only 
within  one  year  from  the  time  the  cause  of 
action  accrued,  that  the  court  erred  in  per- 
mitting defendant  to  show  the  alleged  pay- 
ments upon  a  claim  to  Updike  &  Titus, 
more  than  one  year  prior  to  the  commence- 
ment of  the  action.  Tliis  was  not  an  at- 
tempt on  the  part  of  defendant  to  enforce  a 
statute  penalty  or  a  forfeiture;  but  was  for 
the  purpose  of  showing  that  the  indebted- 
ness which  was  the  basis  of  plaintiffs'  ac- 
tion had  been  paid,  and,  therefore,  they 
were  not  entitled  to  the  possession  of  the 
property  described  in  the  mortgage.  Had 
the  action  been  instituted  by  Updike  & 
Titus,  there  can  be  no  doubt  biit  that  it  would 
have  been  entirely  competent  for  the  defend- 
ant to  introduce — Firnt,  the  proof  of  the 
usury;  and.  second,  the  evidence  that  he  had 
entirely  paid  the  debt,  and  that  there  was 
nothing  due.  Kow  if  the  transfer  to  Black- 
well  &  Co.  were  not  iu  good  faitli,  and  for 
value,  or  if  they  purchased  with  notice  of  the 
rights  of  defendant,  then  the  evidence  would 
be  competent  for  the  same  purpose  as  against 
plaintiffs  in  error.  In  this  the  court  did  not 
err.  Some  objection  is  made  to  the  ruling  of 
thecourtuponthequestionofdamages;  butas 
the  jury  returned  a  verdict  for  only  95,  and 
as  $4.99  of  that  sum  was  remitted,  it  is  not 
deemed  necessary  to  examine  this  question. 

The  next  contention  is,  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evi- 
dence; that  there  was  not  snfflcient  proof  to 
establish  the  fact  that  the  plaintiffs  were  not 
purchasers  of  the  note  and  mortgage  referred 
to.  in  good  faith  and  for  value;  and  that  the 
verdict  should  iiave  been  in  their  favor.  It 
is  conceded  that  the  usury  having  been 
shown,  and  which  is  perhaps  not  denied,  tiie 
burden  of  proving  the  good  faith  of  the  trans- 
action is  upon  the  party  relying  upon  the 
fact  of  the  purchase  without  notice  of  the 
usury.  Burst  r.  Backus,  18  Neb.  231,24  K. 
W.  Bep.  681. 

While  it  is  true  that  the  evidence  submitted 
to  the  jury  may  leave  the  question  of  tlie 
bona  fidea  of  plaintiffs  in  doubt,  yet  we  a[^ 
prehend  that  there  is  no  doubt  but  that  the 
note  and  whole  transaotlon  was  tainted  with 
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usury  of  rather  a  rapacioas  character.  The 
proof  shows  that  perhaps  a  short  time  before 
the  tnaturitj  of  the  note  the  firm  of  Updike 
&  Titus  claim  to  have  transferred  the  note 
to  Blackwell  &  Co.  Edmund  Updike,  of  the 
firm  of  Updike  &  Titus,  was  a  brother  of 
George  TV.  Updike,  of  the  firm  of  Blackwell  & 
Go.  It  is  said  by  some  of  the  witnesses  on 
the  part  of  plaintiff  that  the  note  was  pur- 
chased as  an  investment,  while  it  is  said  by 
others  that  Updike  &  Titus  were  indebted 
to  Blackwell  &  Co.  in  a  large  amount,  and 
that  they  desired  the  payment  of  the  money 
which  could  not  be  made  without  embar- 
rassment to  Updike  &  Titus,  and  upon  their 
request  Blackwell  &  Co.  accepted  a  part  of 
the  demand  in  promissory  notes;  so  that  it 
may  be  doubted  whether  or  not  the  pur- 
chase of  the  notes  was  a  voluntary  invest- 
ment by  Blackwell  &  Co.,  or  whether  they 
were  not  ti^en  as  the  best  means  of  collect- 
ing a  pre-existing  debt.  Blackwell  &  Go. 
were  familiar  with  the  methods  of  Updike  & 
Titus  in  the  transaction  of  their  business, 
and  as  to  the  rate  of  interest  charged.  The 
testimony  introduced  by  plaintiffs  in  error  is 
not  entirely  consistent  with  good  faith  on 
their  part,  and  we  cannot  see  that  the  ver- 
dict Is  so  clearly  against  the  weight  of  evi- 
dence as  to  require  that  it  be  set  aside,  the 
burden  being  upon  plaintlils. 

Finding  no  error  in  the  proceedings,  the 
judgment  of  the  district  court  must  be  af- 
armed,  which,  is  done.  The  other  Judges 
concur. 


Eablb  «.  Earlb. 
(Supreme  Court  of  S^trtuika.  Sept  17, 1888.) 

ECSBAIW  AKB  Wm— AonON  TOB  BOPPOBT. 

1.  Courts  of  general  equity  and  oommon-law 
jurisdiction  are  not  necessarily  limited  in  the  6x> 
erdse  of  sneh  jurisdlotlon  to  the  provlsioiis  of  the 
■tatates. 

S.  The  law  of  the  land  having  made  it  the  legal 
duty  of  a  husband  to  support  his  wife  and  chil- 
dren, ooorts  of  equity  within  this  state  have  the 
power,  in  a  *nit  by  the  wife  for  alimony  and  sup- 
port, to  enforce  the  dlschai^  of  such  duty,  with- 
oat  reference  to  whether  the  action  is  for  a  divorce 
or  not 

8.  Whether  or  not  section  40  of  chapter  25  of 
the  Cconiriled  Btatntes  confers  rach  anuiori^  by 
implication,  quctre. 

(Si/IIaZnu  bv  the  Court) 

Error  to  district  court,  Douglas  county; 
Wakblet,  Judge. 

Eatabrook  A  Irotne  and  A.  Steers, /r..  for 
plaintifC  in  error.  Savage,  Morrit  it  Davin, 
for  defendant  in  error. 

Reese,  G.  J.  This  action  was  instituted 
in  the  district  court  of  Douglas  county,  and 
was  by  the  wife  against  the  husband  for 
maintenance  and  support;  but  without  a 
prayer  for  divorce.  It  was  alleged  in  the  pe- 
tition, substantially,  that  plaintiff  and  de- 
fendant were  married  on  the  15th  day  of 
May,  1871;  that  the  Issue  of  the  said  mar- 
riage was  one  child,  born  In  July,  1879;  that 
on  or  about  the  1st  day  of  January,  of  that 


year,  defendant  sent  plaintiff  away  from  him. 
and  has  ever  since  refused  to  permit  her  to 
return,  contributing  to  her  support  and  main- 
tenance separate  and  apart  from  himself; 
that  in  the  month  of  August,  1885.  defend- 
ant ceased  and  refused  to  further  provide  for 
the  support  of  plaintiff  and  their  said  child, 
and  that  at  no  time  since  that  date  has  be 
contributed  or  offered  to  contribute  in  any 
way  to  their  support  or  maintainance;  tb^ 
plaintiff  was  entirely  without  means  to  sup- 
port hei-self  and  child  during  the  pendent^ 
of  the  suit;  that  she  was  also  without  means 
to  carry  it  on;  that  her  daughter,  the  cbUd 
aforesaid,  now  seven  years  of  age,  waa  whol- 
ly dependent  upon  her  (Uie  plaintiff)  for  snjH 
port,  maintenance,  care,  and  education;  that 
defendant  was  an  officer  In  the  United  States 
army,  commissioned  as  first  lieutenant,  and 
receiving  a  salary  of  $120  per  month.  The 
prayer  c<  the  petition  was  that  defendant  be 
required  to  pay  plaintiff  a  reasonable  sum 
for  her  maintenance  and  support  during 
the  pendency  of  the  suit,  and  such  farther 
sum  as  would  enable  her  to  carry  on  the  ac- 
tion; and  that  on  a  flnal  hearing  she  be  de- 
creed reasonable  alimony  out  of  the  property 
and  Income  of  defendant,  together  with  the 
costs,  etc.,  with  prayer  for  general  relief. 
To  this  petition,  defendant  Interposed  a  de- 
murrer upon  two  grounds:  Pirtit,  that  the 
court  had  no  jurisUIction  of  the  subject  of 
the  action;  and.  aecotirl,  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  sustained  by 
the  district  court,  to  which  plaintiff  excepted ; 
and,  upon  her  refusing  to  amend  or  further 
plead,  the  cause  was  dismissed.  The  case  is 
presented  to  this  court  by  proceedings  in  er- 
ror, the  error  assigned  being  that  the  court 
erred  insnstaiolngthedemurrer.  Theques- 
tion  presented  Is  whether  or  not  an  action 
for  maintenance  and  support  can  be  main- 
tained in  this  state  when  not  coupled  with  a 
petition  for  a  divorce,  either  from  the  bonds 
of  matrimony  or  from  bed  and  board.  Upon 
this  question  the  statutes  of  this  state  are 
substantially  silent.  The  nearest  approach 
to  autliorizingan  action  of  this  kind  is  found 
in  section  40,  c.  25,  Gomp.  St..  entitled  "Di- 
vorce and  Alimony."  The  chapter  provides 
for  divorces  of  two  kinds,  to-wlt.  of  divorce 
from  the  Iwnds  of  matrimony,  and  from  bed 
and  board.  Section  40,  in  treating  of  an  action 
for  a  divorce  from  bed  and  board,  provldea 
that  "in  case  of  an  application  for  a  divorce 
from  bed  and  l)oard.  although  a  decree  for 
such  divorce  be  not  made,  the  court  may 
make  such  order  or  decree  for  the  support 
and  maintenance  of  the  wife  and  children, 
or  any  of  them,  by  the  husband,  or  out  of 
his  property,  as  the  nature  of  the  case  may 
render  suitable  and  proper." 

Wliile  it  appears  that  an  order  of  the  kind 
sought  In  tbis  case  cannot,  periiaps,  bemade, 
except  in  an  action  fur  a  divoi'ce  from  bed 
and  board,  yet  it  is  specially  provided  that 
the  authority  of  the  court  to  make  an  order 
for  the  maintenance  of  the  wife  or  children. 
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or  dtber  of  them,  hy  the  husband,  shall  not 
depend  Dpona  decreeof  divorce  from  bed  and 
board  having  been  rendered,  but  that  such 
order  may  be  mnde  without  reference  there- 
to. By  this  section  the  court  is  given  the 
authority  and  jurisdiction  to  render  a  decree 
of  the  kind  sought  by  plaintiff;  but  it  is  con- 
tended that  such  order  can  only  be  made  in 
an  action  for  a  divorce  of  the  kind  named. 
Afisaming  that  this  section  does  not  give  the 
court  the  anthority  to  make  the  order  claimed 

plaintiff,  but  of  which  there  may  be  some 
doubt,  it  then  becomes  necessary  to  Inquire 
whether  a  court  of  equity  would  have  the 
jariadiction  independent  of  any  statutory 
provision  upon  the  subject.  We  apprehend 
that  courts  of  common-law  and  equity  juris- 
diction are  not  necessarily  limited  to  the  pro- 
visions of  the  statute  in  matters  of  jurisdic- 
tion, and  might,  perhaps,  render  such  de- 
crees in  equity  causes  as  the  nature  of  the 
case  would  require,  assuming  that  the  plain- 
tiff showed  that  she  was  entitled  to  equitable 
relief.  This  question  has  been  before  the 
conrts  of  some  of  the  states,  and  it  seems  that 
a  majority  have  decided  that  courts  of  equity 
would  not  have  jurisdiction  to  enter  a  decree 
of  the  kind  prayed  for,  while  others  have 
held  that  such  jurisdiction  did  exist. 

It  is  a  we]l-«8tab]ished  rule  of  law  that  it 
is  the  d  uty  of  the  husband  to  provide  bis  fam- 
ily with  support  and  means  of  living, — the 
style  of  support  requsite,  lodging,  food,  cloth- 
ing, etc.,  to  be  such  as  fit  his  means,  posi- 
tion, and  station  in  life;  and  for  this  pur- 
pose the  wife  has  generally  the  right  to  use 
his  credit  for  tlie  purchase  of  nt-cessariee. 
Atcommon  law,  where  tlie  husband  heedless- 
ly and  wantonly,  and  from  improper  motives, 
refused  a  wife  the  necessary  comforts  of  life, 
and  refused  to  provide  for  her,  a  criminal 
prosecution,  with  recognizance,  was  some- 
times resorted  to  for  the  purpose  of  compell- 
ing a  competent  husband  to  support  his  fam- 
ily.   Schouler,  Husb.  &  Wife,  §  66. 

It  is  the  common  expression  of  all  writers 
found  in  the  text-books  that  there  is  no  wrong 
without  some  remedy.  Now,  if  the  allega- 
tions of  the  petition  are  true,  which  the  de- 
murrer admits,  there  is  evidently  a  wrong. 
The  question  is  whether  or  not  the  plaintiff 
shall  be  compelled  to  resort  to  a  proceeding 
for  a  divorce,  which  she  does  not  desire  to  do, 
and  which  probably  she  is  unwilling  to  do, 
from  conscientious  convictions,  or  in  failing 
to  do  so  she  shall  be  deprived  of  that  support 
which  her  husband  is  buuhd  to  give  her. 
Ttieauthorlty  or  jurisdiction  to  grant  divorces 
was  exercised  in  England  by  the  ecclesiastical 
courts,  which  have  never  existed  in  this 
countiy,  and  therefore  no  court  has  such 
jurisdiction  here  except  by  statute.  But  the 
authority  to  grant  alimony  grows  out  of  the 
equity  powers  of  the  court.  While  the  stat- 
ute  books  of  this  and  other  states  amply  pro- 
vide for  the  granting  of  divorces  in  meritori- 
ous cases,  yet  we  do  not  apprehend  that  it  is 
the  purpose  of  the  lawtocompela  wife,  when 
the  aggrieved  party,  to  resort  to  this  proceed- 


ing, and  thus  liberate  her  husband  from  all 
ol^ligations  to  her  in  order  that  the  rights 
which  the  law  gives  her.  by  reason  of  her 
marital  relation  with  the  husband,  may  be 
enforced.  Such  a  conclueion  would  not  gen* 
erally  strike  the  conscience  of  a  court  of 
equity  as  being  entirely  equitable. 

In  Butler  v.  Butler.  4  Litt.  (Ky.)  202,  the 
court  said:  *'It  is  clear  that  a  strong  moral 
obligation  must  He  on  every  husband  who  has 
abandoned  his  wife  to  support  her.  The  mar- 
riage contract,  and  every  principle,  binds  him 
to  do  this.  To  fail  to  do  it,  is  a  wrong,  ac- 
knowledged at  common  law,  though  the  law 
knows  no  remedy,  because  there  the  wife  can- 
not sue  Ihe  husband;  but  in  equity  the  wife 
can  sue  the  huslmnd,  and  it  is  the  province 
of  a  court  of  equity  to  afford  remedy  where 
conscience  and  law  acknowledges  a  right,  but 
knows  no  remedy.  Why,  then,  should  the 
chancellor  shrink  at  this  case  and  refuse  a 
remedy?" 

In  Galland  v.  Oalland,  38  Cal.  265.  this  rule 
was  followed,  but  by  a  divided  court.  From 
the  syllabus  in  that  case  we  quote  the  follow- 
ing: "The  provision  for  alimony  made  in  the 
statute  concerning  divorces  was  not  intend- 
ed to  be  a  prohibition  to  the  granting  of  ali- 
mony in  other  cases.  The  power  to  decree 
alimony  falls  within  the  general  powers  of  a 
court  of  equity,  and  exists  independent  of 
statutory  authority;  and,  in  the  exercise  of 
this  original  and  inherent  power,  a  court  of 
equity  will,  in  a  proper  case,  decree  alimony 
to  the  wife  in  an  action  which  has  no  refer- 
ence to  a  divorce  or  separation. " 

In  Garland  T.  Garland,  50  Miss.  694,  in 
which  there  Is  a  pretty  general  review  of  the 
cases,  the  court  says:  "Courts  of  equity  in 
America  will  always  interpose  to  redress 
wrongs  when  the  complainant  is  without 
full,  adequate,  and  complete  remedy  at  law. 
Here  there  is  no  such  process  as  gupplica- 
vit,  nor  a  distinct  proceeding  for  the  res- 
titution of  the  conjugal  relation.  If  a  wife 
is  abandoned  by  ber  husband,  without  means 
of  support,  a  bill  in  equity  will  lie  to  compel 
the  husband  to  support  the  wife  without  ask- 
ing for  a  decree  of  divorce."  See,  also.  Al- 
mond v.  Almond,  4  Rand.  (Va.)  662;  Pur- 
cell  V.  Purcell,  4  Hen.  &  M.  507;  Jellneau  v. 
Jelineau,  2  Desaus.  £q.45;  Prince  v.  Prince, 
1  Btch.  £q.  282;  Graves  v.  Graves,  86  Iowa, 
810;  2  Blah.  Mar.  &  Dlv.  g  354et  seq.;  Glov- 
er V.  Glover,  16  Ala.  440;  Wray  v.  Wray,  33 
Ala.  187. 

The  cases  cited  in  defendant's  brief  show 
that  the  states  of  Indiana,  New  Hampslilre, 
Missouri,  New  York,  Massachusetts,  New 
Jersey,  Michigan,  and  Louisiana  have  adopt- 
ed the  opposite  rule.  There  being  this  con- 
flict in  the  decisions  of  the  courts,  it  be- 
comes the  duty  of  this  court  to  decide  the 
case  upon  what  may  be  deemed  the  soundest 
principles,  and  the  most  in  consonance  with 
the  spirit  of  the  present  civilization  and  of 
our  law.  As  we  have  already  said,  in  sub* 
stance,  there  is  not  much  to  commend  an  al- 
leged principle  uf  equity  which  holds  that 
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tlie  wife,  with  her  family  of  one  or  more 
children  to  Biipport,  must  be  driven  to  going 
into  court  for  a  divorce  wlien  such  a  pro- 
ceeding is  abhorrent  to  lier,  or.  in  case  of  her 
refusal  80  to  do,  being  compelled  to  submit 
to  a  deprivation  of  the  rights  which  equity 
and  humanity  clearly  give  her;  that,  in  or- 
der to  obtain  that  to  which  she  is  clearly  en- 
titled, she  must  iUHtitute  her  action  for  a  di- 
vorce, make  her  grievances  public,  which  she 
would  otherwise  prefer  to  keep  to  herself, 
and  Anally  liberate  a  husband  from  an  obliga- 
tion of  which  lie  is  already  tired,  but  from 
which  be  is  not  entitled  to  be  relieved.  It 
seems  to  us  that  a  declaration  of  such  a  doc- 
trine as  the  law  of  the  land  would  place  It 
within  the  power  of  every  man,  who,  unre- 
atmlned  by  conscience,  seeks  to  be  freed 
from  his  obligations  to  bis  wife  and  family* 
by  withholding  the  necessary  comforts  and 
support  due  them,  to  compel  her  to  do  that  for 
him  which  the  law  would  not  do  upon  his  own 
application.  To  prevent  this,  it  seems  to  ua. 
must  have  been  the  purpose  of  the  legislature 
i  n  the  enactment  of  the  law  of  divorce  and  ali- 
mony, which  we  have  heretofore  copied.  But, 
however  that  may  be,  we  are  of  the  opinion 
that  courts  of  equity  should  have,  and  do 
have,  tlie  jurisdiction  to  grant  relief  in  cases 
of  this  kind  without  reference  to  the  statutes 
of  the  state,  but  by  and  through  the  jurisdic- 
tion growing  out  of  the  general  equity  pow- 
ers of  the  court. 

The  judgment  of  the  district  court  is  re- 
versed, tlie  demurrer  overruled*  and  the  cause 
remanded  for  further  promedinga.  The  other 
Judges  concur. 


English  «.  Mixxxoan. 

MlLLIQAN  V.  EnOUSH. 
(Supreme  Court  of  Nebrcuka.  Sept.  17,  18SB.) 

FABTKSBSBIf— SPBCina  PSBTOBIUMOS. 

1.  The  flndtoK  of  facta  Iqr  the  district  oourt 
held  to  be  sustained  by  sulBoieat  avlaence. 

2.  A.  and  B,  were  in  partnerahip  in  oariylnK 
on  the  business  of  dealing  in  lumber,  grain,  agrT 
cultural  ImplementB,  etc,  and  were  possessea  of 
an  elevator  and  ofBcea  for  the  transaction  of  bosl- 
ness,  and  other  real  estate,  most  of  which  waa  held 
in  the  name  of  B.  The  partnership  was  dissolved, 
when  B.  made  a  written  proposition  to  sell  bis  in- 
terest in  the  firm,  including  a  portion  of  the  real 
estate,  for  a  spediled  sum  of  mooey,  to  be  paid  In 
part  by  taking  a  portion  of  the  real  estate  at  an 
agreed  price,  the  oalance  to  be  paid  in  money,  to 
be  .realized  out  of  the  collection  of  notes  and  ac- 
oounta  due  the  firm  after  the  payment  of  all  firm 
Indebtedness,  the  same  to  be  collected  by  A.  with- 
out expense  to  B. ;  tho  loss  of  all  uncollectible 
claims  to  be  home  eqnally  by  the  two,  the  bolaooe 
of  the  pnrohMB  prtoa  to  be  paid  la  money  by  A. 
after  the  bnslnesa  had  beenwoundup.  ITnderthis 
contract  the  parties  took  possession  of  the  real  es- 
tate designated  as  belonging  to  each,  but  B.  re- 
fused to  execute  the  neoessary  oouveyauces.  In 
an  acUoD  by  A.  against  B.  for  the  specific  perform- 
ance of  the  contract,  It  was  held  that  A.  was  en- 
titled to  maintain  the  action,  in  order  to  the  pro- 
tection of  his  rights,  but  that  he  was  not  entitled 
to  a  final  decree  until  he  had  oomplied  with  all  the 
terms  of  the  contract  on  his  nart  to  be  oomplied 
witli,  and  the  tuYL  payment  ol  ^  purchase  ptlo& 

iSullabua  bu  tht  Court) 


Appeals  from  district  court,  Wayne  ooun* 
ty:  NoRBis,  Judge. 

Northrop  cfe  Welch  and  J.  C.  CrauifoTd, 
for  appellant,  Milllgan.  H.  C  Bromo  and 
Jamet  Brtttont  for  appellee,  English. 

Beese,  C.  J.  Prior  to  the  commencement 
of  the  two  suits  which  are  now  twfore  us, 
the  principal  parties,  Milligan  and  English, 
were  partners  doing  business  in  Wayne,  la 
this  state,  as  J.  0.  Milligan  &  Ck>. ;  the  busi- 
ness being  that  of  buying  and  selling  lumber, 
agricultural  implements,  grain,  and  coal. 
On  the  14th  day  of  October,  1887,  English, 
as  plaintiff,  filed  bis  petition  in  the  district 
court,  in  which  the  fact  of  the  partnership 
was  sjleged,  and  ttiat  on  the  16th  day  of  May, 
1887,  the  Brm  owned  one.  elevator  building 
on  the  right  of  way  of  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Bailroad  Company, 
also  lota  7,  8,  9.  10. 11.  and  14,  in  block  20, 
in  the  town  of  Wayne,  also  a  house  and  lot 
known  as  the  ''Woodruff  House,"  described 
as  lot  3.  and  the  south  half  of  lot  2,  in  block 
7,  in  Crawford  A  Brown's  additltm  to  said 
town,  also  obligaUons  and  accounts  amount- 
ing to  a  large  sum,  and  grain  in  the  erib. 
That  the  legal  title  to  lot  13,  block  20.  waa 
in  the  name  of  plaintiff  and  defendant  as  ten- 
ants in  common.  The  title  to  the  house 
known  as  the  **Woodruff  House"  waa  Id  the 
Arm  name  of  J.  O.  Milligan  A  Co.  The  title 
to  lots  7,  8. 9, 10, 11,  and  14  was  in  the  name 
of  defendant.  John  O.  Milligan.  That  the 
corn-crlba  were  located  on  the  land,  tbe  title 
to  which  was  in  Milligan,  tbe  said  tttle  being 
held  in  trust  for  the  firm.  That  on  lots  7 
and  8,  in  block  20.  the  Arm  liad  constructed 
a  brick  blot^  of  great  value,  with  partnership 
funds.  It  was  alleged  that  on  or  about  the 
said  16tb  day  of  May,  1887,  defendut  en- 
tered into  an  agreement  with  plaintiff,  and 
thereby  sold  and  agreed  to  deed  to  plaintiff 
ail  of  defendant's  right,  title,  and  interest 
in  all  of  the  property  described,  and  includ- 
ing the  business  of  the  firm,  for  the  sum 
of  929,000,  which  plaintiff  agreed  to  pay; 
that  by  the  terms  of  said  agreement  defend- 
ant was  to  take,  as  part  payment  of  said  ac- 
count, the  elevator  building  at  $5,000,  the 
house  and  lot  known  as  the  "Woodruff 
House"  at  91.100,  tbe  balance  to  be  paid  in 
notes,  demands,  and  accounts  due  tbe  Qrm ; 
that,  in  case  the  proceeds  to  be  collected  were 
insuiflcient  to  pay  the  remainder,  plaintiff 
sliould  pay  the  deflciency  in  money,  and.  In 
case  any  claims  should  be  lost,  tbe  loss  should 
fall  .equally  on  both  parties;  that  plaintiff 
should  collect  the  outstanding  claims  without 
charge  to  defendant,  and  that  defendant 
should  have  all  tbe  prohta  of  the  elevator 
business  after  January  1,  1837;  that,  in  pur- 
suance of  said  agreement  and  sale,  the  part- 
nership was  dissolved,  and  defendant  took 
possession  of  the  elevator  building,  and  had 
occupied  tbe  same  ever  since,  deulingin  grain 
therein,  and  had  also  taken  possession  of  the 
property  known  as  the  "Woodruff  House." 
and  received  the  rents  and  profit  thereof; 
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that  at  the  same  time  plaintiff  took  posses- 
Bion  of  all  the  other  propeity  formerly  owned 
by  the  firint  and  had  ever  since  occupied  tlie 
samp;  that  on  the  1st  day  of  June,  1887,  de- 
fendant bought  of  plaintiff  the  contracts  for 
grain  and  the  grain  In  the  elevator,  amount- 
ing to  94,564.32,  and  the  corn  in  the  crib  of 
the  value  of  $484.  which  by  the  SHie  bad  be- 
come the  property  of  the  plaintiff,  and  bad 
agreed  to  apply  the  same  as  part  payment  of 
the  429.000;  that  on  the  4th  day  of  the  same 
month,  at  the  request  of  defendant,  plaintiff 
paid  891.90  on  checks  issued  by  defendant; 
that  since  the  said  1st  day  of  June  plaintiff 
bud  proceeded  with  due  diliicence  to  collect 
the  notes  and  accounts  due  the  Qrm,  which 
exceeded  the  liabilities  of  the  firm  and  the 
amount  due  defendant,  and  was  still  so  en- 
gaged; that  on  the  20th  of  June,  1887,  he  ex- 
ecuted the  necessary  conveyances  to  be  made 
by  him  to  defendant,  and  offered  the  same 
to  defendant,  who  refused  to  accept  them, 
and  that  he  demanded  the  proper  convey- 
ances from  defendant,  which  defendant  also 
refused  to  make;  that  after  the  making  of 
the  agreement  referred  to.  and  in  violation 
tliereuf,  defendant  executed  to  defendant 
GardeJiier  a  mortgage  on  his  interest  in  lots 
7  and  8,  in  block  20,  upon  which  the  brick 
building  had  been  erected,  but  at  the  time  of 
the  execution  thereof  the  property  mortgaged 
was  in  the  possession  of  plaintiff,  and  that 
Gardeuier  well  knew  of  his  rights  under  his 
purchase,  and  that  the  mortgage  was  in  fraud 
of  plaintiff's  riglits.  A'specitic  performance 
of  the  contract  was  prayed.  To  this  petition 
defendant  MiUigan  Qled  his  answer,  admit- 
ting the  existence  of  the  partnership,  its 
ownership  of  the  accounts  and  'notes,  the 
grain,  elevator,  and  property  known  as  the 
"Woodruff  House;"  that  the  legal  title  inlota 
7, 8. 9. 10.  li.  and  14.  block  20,  was  in  hiui. 
and  that  the  firm  liad  constructed  the  brick 
house  on  lot  7  with  partnership  funds,  and  by 
so  doing  the  firm  had  obtained  an  equitable 
interest  in  said  lot  which  he  waa  willing  to 
convey  to  it  upon  being  paid  its  value,  and 
denying  that  plaintiff  or  said  firm  had  any 
interest  whatever  In  the  title  to  the  otiier  lots 
in  said  block.  The  execution  of  a  mortgage 
for  $2,000  to  Gardenier  was  admitted,  but 
all  fraud  was  denied  in  connection  there- 
with, and  it  was  alleged  that  it  was  executed 
in  good  faith  and  for  value.  It  was  alleged 
that  about  the  1st  day  of  January,  1887,  it 
was  agreed  by  plaintiff  and  defendant  that 
the  partnership  business  should  be  closed  np 
and  discontinued  as  soon  as  pi-actlcable  there- 
after; that  plaintiff,  who  had  charge  uf  the 
business  of  the  firm,  should  cease  buying, 
excepting  sueh  articles  as  might  be  of  immfr- 
diate  use,  and  to  collect  all  accounts  and 
notes  due  the  firm  as  fast  as  possible,  and 
should  reduce  the  liabilities  as  rapidly  as 
practiualile,  and  that  he  should  endeavor  to 
find  a  purdiaser  for  the  property  and  busi- 
ness of  the  firm;  that  about  the  27th  of 
April.  1887,  plaintiff  came  to  the  residence  uf 
the  defendant  at  Scribner,  and  represented  to 


defendant  that  he  had  found  a  purchaser  for 
the  whole  firm  property  in  Wayne;  that  the 
liabilities  of  the  tirm  did  not  exceed  $500,  and 
that  the  accounts  due  to  the  firm,  held  by  him 
for  collection,  had  hy  collection  been  reduced 
to  $6,000,  and  desired  defendant  to  state 
what  lie  would  take  for  his  interest;  that, 
relying  upon  the  representations  of  plaintiff 
as  tu  the  amount  of  the  assets  and  liabilities 
of  the  tirm,  defendant  agreed,  if  the  sale  of 
the  entire  property  and  business  of  said  firm 
could  be  made,  to  take  $29,000  for  his  in- 
terest, and  for  the  purpose  of  aiding  in  ef- 
fecting a  sale,  that  if  the  elevator  and 
Woodruff  house  and  lot  could  not  be  included 
in  such  sale,  be  would  take  the  elevator  at 
$5,000  and  the  house  and  lot  at  $1,100;  that 
for  the  purpose  of  having  a  complete  settle- 
ment of  tlie  partnerahip  affairs,  and  relying 
on  the  statements  of  plaintiff  as  to  the  assets 
and  liabilities  of  the  firm,  he  agreed  to  take 
the  notes  and  accounts,  which  would  amount 
to  $5,500,  and  which  would  leave  about 
$1,700  due  him  in  case  the  sales  should  be 
made;  that  no  purchaser  was  ever  found,  and 
no  person  had  ever  paid  or  offered  to  pay  the 
defendant  tlie  purchase  price  of  said  prop- 
erty; that  on  the  28th  day  of  AprU,  1887,  the 
liabilities  of  the  firm  were  $22,741.29.  and 
that  notes  and  accounts  due  said  firm  on  that 
day  amounted  to  $26,841.55,  all  of  which 
was  well  known  to  plaintiff;  that  he  never 
offered  to  seU  plaintiff  lots  7.  8.  9, 10. 11.  and 
14.  in  block  20,  in  the  town  of  Wayne,  or  to 
contract  with  him  in  relation  thereto;  that 
for  more  tlian  a  year  prior  to  June  1,  1887. 
one  Stephen  B.  BusseU  had  been  employed 
by  the  firm  in  and  about  Uie  elevator  and 
grain  business  at  Wayne,  and  that  about 
that  lime  plaintiff  notified  BusseU  that  he 
(plaintiff)  would  have  nothing  more  to  do 
with  that  part  of  the  partnership  property, 
consisting  of  the  elevator, grain  Uierein,  com 
in  the  cribs,  and  contrada  for  the  purchase 
of  grain,  and  that  he  abandoned  the  same; 
thiit.  upon  defendant's  being  informed  of  the 
fact,  he  directed  Russell  to  continue  In  charge 
and  preserve  the  property,  and  dispose  of  the 
grain  then  on  hand  for  the  benefit  of  the  firm, 
and  defendant  sent  to  BusseU  money  of  his 
own  personal  funds  to  enable  him  to  do  so; 
that  BusseU  did  as  directed,  and  remitted  the 
proceeds.  $2,854.^,  to  defendant,  who  appUed 
$1,471  thereof  to  tlie  payment  of  adebtdue  to 
him  from  the  fim,  $990  thereof  to  the  payment 
of  a  debi  due  W.F.  McCrary  &  Co.  from  the 
firm,  leaving  a  balance  of  $393.20,  which  he 
held  for  the  benefit  of  the  firm,  and  for  which 
he  was  ready  to  account;  that  his  possession 
of  the  elev^r  waa  made  necessary  by  the 
abandonment  thereof  by  plaintiff,  and  was 
alone  for  the  benefit  of  the  firm.  All  aver- 
ments of  the  petition  not  admitted  were  de- 
nied. 

Plaintiff's  reply  consisted  of  a  general  de- 
ntal of  all  the  new  matter  contained  in  the 
answer.  On  the  19th  day  of  November,  1887, 
MUligan,  as  plaintiff,  instituted  an  action 
against  English,  as  defendant.  In  bis  petl- 
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tlon  he  set  oat  at  length  the  Information  and 
contract  of  the  partnership,  the  accumulation 
by  it  of  a  large  amount  of  property  at  Wayne 
and  Winside,  the  amount  of  the  capital  placed 
In  the  0rm  by  himself,  the  undertaking  of  de- 
fendant, English,  to  carry  on  the  business, 
and  pay  the  debts  and  expenses  of  tlie  busi- 
ness, his  failure  to  do  so,  tliat  the  partnership 
was  dissolved,  thn  sale  of  the  property  and 
business  at  Winside,  that  defendant  had  failed 
and  refused  to  keep  an  exact  and  correct  ac- 
count of  moneys  received  and  expended  by 
him,  that  be  had  wrongfully  applied  the  part- 
nership funds  to  his  own  use,  and  refused  to 
account  for  the  same,  hail  excluded  plaintiff 
from  access  to  tlie  property,  and  had  set  up  a 
claim  of  ownership  adverse  to  lilm.  The 
terms  of  the  partnership,  as  alleged  in  the 
first  paragraph  of  the  petition,  were  that  the 
defendant,  English,  should  be  at  all  ttie  ex- 
pense of  carrying  on  said  business  and  to  pay 
all  the  said  expenses  out  of  his  share  of  the 
proBts,  to-wit,  one-tialf,  and  that  one-half  of 
the  gross  profits  of  the  business,  should  be 
credited  to  plaintiff,  Milligan,  at  the  end  of 
each  year,  English  filed  his  answer  to  this 
petition — First,  denying  all  the  allegations 
thereof,  except  such  as  were  expressly  ad- 
mitted; iecond,  admitting  the  formation  of 
the  partnership,  as  stated  in  the  first  para- 
graph of  the  petition  of  the  plaintiff,  but  al- 
leging that  the  contract  of  partnership  was 
modified  on  the  1st  day  of  March^  1883,  so 
that  all  earnings  made  by  the  partnership 
profits,  due  and  accruing  to  defendant,  and 
reinvested  in  the  partnership  business  by 
him,  were  to  inure  to  his  exclusive  benefit, 
and  that  plaintiff  should  have  no  right  to 
participate  therein  during  the  existence  of 
the  partnership;  that  the  modification  was 
assented  to,  acted  upon,  and  fully  ratified, 
and  became  a  part  of  the  original  articles  of 
the  partnership;  that  the  partnership  fund 
was  reduced  to  ^22, 157.54,  of  which  sumtiie 
pHrties,  respectively,  were  to  contribute  one- 
half,  and  in  addition  to  the  share  of  the  part- 
nership fund  which  he,  the  defendant,  was  to 
receive,  he  was  to  devote  his  whole  time  to 
the  care  and  control  of  the  business,  and  as 
compensation  for  liis  personal  services  was  to 
receive  the  sum  of  S7&  per  month,  to  be  paid 
him  by  the  firm;  that  plaintiff,  Miliignn, 
should  withdraw  from  the  capital  invested  in 
tiie  partnei-ship  business  at  that  time  such 
sura  as  exceeded  the  amount  that  plaintiff 
was  bound  to  contribute  to  the  business  un- 
der the  modification,  but  that  the  withdrawal 
was  to  be  at  such  times,  and  for  such  amounts, 
as  not  to  endanger  the  financial  standing  of 
the  firm ;  that  all  sums  paid  over  between  the 
1st  day  of  January  and  the  1st  day  of  June, 
1886,  on  such  excess,  were  to  draw  interest  at 
the  nite  of  10  per  cent,  per  annum  from  Jan- 
uary, 1887,  interest  to  be  paid  by  Milligan  & 
Co.  to  Milligan,  and  that  all  sums  remaining 
due  and  unpaid  from  and  after  June  1, 1886, 
were  to  yield  to  Milligan  the  same  percentage 
as  his  half  interest  in  tlie  partnership  busi- 
ness; that  the  copartnership  relation,  as  than 


existing  and  as  modified,  was  continued  un- 
til about  the  16th  day  of  May,  1887,  plaintiff 
at  all  times  assenting  to,  knowing  of,  and 
ratifying,  the  partnership  as  modified,  and 
that  on  that  date  the  partnership  was  dis- 
solved; that  on  that  date  plaintiff,  Milligan* 
submitted  a  written  propmition  for  a  disso- 
lution and  settlement  of  the  business,  which 
is  set  out  in  full  in  the  answer,  and  wUl  be 
hereafter  noticed,  but  need  not  be  now  copied; 
that  defendant,  English,  accepted  the  propo- 
sition BO  made  by  plaintiff,  and  the  partner- 
ship  affairs  were  settled;  the  plaintiff,  Milli- 
gan, had  taken  possession  and  exclusive  con- 
trol of  the  elevator  building,  and  also  of  the 
Woodruff  house  and  lot,  and  had  used  both 
for  his  exclusive  use  and  benefit,  and  in  his 
own  name,  since  that  time;  that,  in  pursu- 
ance of  the  agreement,  defendajit  took  pos- 
session of  the  business  at  Winside,  also  the 
brick  store  bailding  referred  to;  thatdefend- 
ant  had  tendered  the  plaintiff  proper  convey- 
ances for  the  property  rtn^ved  and  occupied 
by  bim,  and  also  the  notes  and  accounts  of 
the  firm  of  J.  O.  Miiligan  &  Co.;  that  there 
had  been  paid  to  the  plaintiff,  in  the  elevator 
building,  the  Woodruff  house,  grain,  and  con- 
tracts for  grain,  and  corn-cri^,  the  sum  of 
•11,548.52,  they  having  been  previously  pur- 
chased of  the  plaintiff  by  the  defendant,  and 
were  applied  on  the  purchase  price,  $29,000: 
that  at  the  time  of  the  contract  the  liabilities 
of  the  firm  were  about  $16,000,  and  that  the 
accounts  and  bills  receivableof  the  firm  aggre- 
gated about  $30,000;  that  since  that  timede- 
fendant  liad  collected  about  $10,500  of  the 
same,  and  which  had  t>een  applied  to  the  pay- 
ment of  the  liabilities  of  the  firm,  and,  at 
the  request  of  plaintiff,  defendant  had  made 
statements  to  the  man  Bussell,  in  charge  of 
the  elevator.of  theamountcollected  and  paid 
out.  The  reply  consisted  of  h  general  denial 
of  alt  new  matter  alleged  in  the  answer. 

When  the  causes  came  on  for  trial  in  the 
district  court,  they  were  consolidated,  so  far 
as  tlie  trial  was  concemetl,  and  tried  as  one 
case,  but  different  findings  were  made  by  the 
court  in  each  case.  In  the  suit  of  English 
against  Milligan  the  court  found  that  the 
plaintiff  was  entitled  to  the  specific  perform- 
ance of  the  contract  set  out  in  his  petition. 
That  lots  7,  8.  9,  10,  11,  and  14.  In  block  20. 
in  the  town  of  Wayne,  were,  at  the  time  of 
the  commencement  of  the  suit,  partnership 
property,  and  that  the  plaintiff,  as  one  of  the 
partners,  was  in  possession  of  said  property 
at  the  time  the  mortgage  was  given  to  Gar- 
denier,  and  that  the  said  mortgage  was  void 
and  of  no  effect.  A  decree  was  entered  in 
the  usual  form,  requiring  the  execution  of 
the  contract  on  the  part  of  Milligan,  and  set- 
ting aside  the  moi-tgage  executed  by  Mlltlgan 
and  wife  to  Gardenier.  In  the  case  of  Milli- 
gan against  English  there  was  a  general  find- 
ing in  favor  of  the  defendant,  and  a  decree 
thht  the  action  be  dismissed.  From  these 
two  decrees  Milligan  appeals  to  this  court, 
and  presents  the  cases  as  one,  and  they  are  so 
treated  in  the  arguments  and  britrfs.    No  ap- 
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pearance  vas  made  In  the  district  court  by 
Gardenler.  Tbe  evidence  submitted  upon 
the  trial  was  coaflicting  in  a  high  degree, 
upon  every  material  point  in  the  case,  and  it 
would  be  impossible  for  us  to  separate  the 
true  from  the  untrue,  or  to  say  which  of  the 
witnesses  testified  truthfully  and  which  false- 
ly. The  proposition  of  Sitle  made  by  Milli- 
gan  was  In  writing,  and  as  follows:  "April 
28th,  1887.  I  propose  to  sell  and  deed  the 
lots  on  north  side  of  track,  used  for  lumber, 
lots  on  south  side  of  track  not  included,  and 
my  Interest  in  the  businefls  at  Wayne,  for 
twenty-nine  thousand  dollars,  I  agreeing  to 
take  the  elevator  at  Qve  tlionsand  dollars,  and 
tbe  property  known  as  the  'Woodruff  House,* 
in  Wayne,  for  eleven  hundred  dollars,  as  part 
payment  on  the  twenty-nine  thousand  dol- 
lara.  I  am  to  have  all  the  proBts  on  the  ele- 
vator business  from  January  1st,  1887,  and 
to  have  the  interest  on  all  the  notes  and  ac- 
counts from  February  1st,  I  am  to  take  the 
notes  and  accounts  due  the  company,  all  over 
and  above  the  liabilities  of  said  company,  as 
part  pay,  with  this  condition:  Paul  English 
is  to  collect  them  free  of  charge,  and  any 
notes  or  accounts  that  we  lose  he,  Paul  £n- 
^ish,  iB  to  lose  hair,  together  with  the  inter- 
est that  would  be  due  on  the  same;  balance 
due  me  after  taking  out  the  Items  mentioned 
above  to  be  paid  in  cash,  or,  if  any  time  be- 
yond May  1st,  1887,  is  given,  to  draw  ten 
per  cent,  until  paid.   J.  O.  Milliqan." 

It  is  shown  by  unquestioned  proof  thnt 
Uie  parties  were  not  satisfied  with  their  busi- 
ness relations,  and  that  each  desired  to  be 
relieved  from  the  business  and  partnership. 
Milligan  resided  at  Scrlbner;  English  at 
Wayne.  The  correspondence  and  proof  of 
conversations  show  the  fact  of  the  existing 
dissatisfaction.  The  testimony  of  English 
is,  in  substunce,  that  be  represented  to  Mil- 
ligan that,  if  he  ooald  find  a  purchaser  for 
aU  or  any  part  of  the  business,  he  would 
try  to  purchase  from  Milligan;  that  he  was 
about  selling  the  lumber  and  Implement 
business  to  Conner  and  Philleo,  and,  by  the 
agreement  on  the  part  of  Milligan  to  retain 
the  grain  elevator  and  the  Wo^ruff  bouse, 
he  was  then  able  to  make  the  purchase;  that 
he  at  all  times  talked  with  Milligan  of  the 
probability  of  the  purchase  by  himself,  and 
with  that  understanding  between  them  the 
written  proposition  whs  given ;  that  the  con- 
tract was  subsequently  consummated,  and 
the  possession  of  the  Woodruff  house  and  el- 
evator taken  by  Milligan,  and  of  the  other 
property  by  himself,  with  the  full  consent  of 
both.  This  finds  some  support  in  letters 
written  by  Milligan,  in  which  the  subject  of 
leasing  the  elevator  property  to  English  is 
referred  to  In  such  a  way  as  to  Indicate  own- 
ership on  his  part.  The  questions  of  fact 
must  be  taken  as  settled  by  the  district  court, 
and  that  part  of  the  case  cannot  be  molested. 
This,  also,  must  dispose  of  the  contention  of 
Milligan  that  the  contract,  in  itself,  is  insuf- 
ficient to  sustain  a  decree  for  specific  perform- 


ance. The  case  cannot  be  disposed  of  upon 
the  language  of  the  contract  alone.  If  It 
were  true,  as  the  court  must  bave  found, 
that  the  parties  under  its  provision  went  so 
far  as  to  strike  the  balance,  ascertain  the  con- 
dition of  the  accounts,  exchanging  possession 
of  real  property,  and  thus  ratifying  the 
written  contract,  and  executing  its  provis- 
ions, it  would  be  too  late  to  question  it  upon 
the  ground  that  no  purchaser  was  named* 
and  that  by  its  terms  no  one  was  designated 
as  the  buyer,  or  who  could  take  under  it. 

But  it  was  claimed  that  the  contract  was 
obtained  by  a  suppression  of  fact  as  to  tbe 
assets  and  liabilities  of  tbe  firm.  This  is 
denied  by  English  In  his  testimony,  and  there 
was  some  proof  submitted  by  which  the  court 
could  find  that  Milligan  did  not  refuse  to  de- 
liver the  conveyances,  which  be  had  signed, 
until  long  after  be  had  full  opportunity  to 
examine  the  books  of  the  firm,  and  perhaps 
did  know  its  exact  financial  condition.  But 
we  are  unable  to  find  from  the  record  any 
proof  as  to  the  exact  amount  of  the  liabilities 
of  the  firm,  nor  how  much  the  collectible 
notes  and  accoants  are.  This  would  be  neo* 
essary  in  order  to  carry  out  the  terms  of  the 
contract,  for  by  it  the  residue  of  the  $29,000, 
after  deducting  the  price  of  the  elevator  and 
Woodruff  property,  and  tbe  amount  which 
could  be  realized  by  collections,  was  to  be  paid 
in  money.  While  English  may  Insist  upon  a 
full  execution  of  the  agreement  by  Milligan, 
he  must  as  fully  comply  on  his  part.  To  this 
end  it  is  necessary  that  he  deposit  In  court, 
for  the  use  of  Milligan,  all  deeds  and  trans- 
fers to  be  made  by  him,  make  a  complete  ex- 
hibit of  the  financial  condition  of  the  firm  at 
Wayne,  collect  the  collectible  accounts,  and 
pay  over  the  money  collected;  and,  when 
this  Is  done,  he  cannot  yet  hope  to  have  a 
complete  specific  performance  until  he  has 
paid  the  money  to  be  paid  to  Milligan  by  him. 

The  decree  in  the  case  of  Milligan  against 
English  will  be  affirmed,  and  that  in  the  case 
of  English  against  Milligan  will  be  set  aside, 
and  the  cause  remanded  to  tbe  district  court, 
with  directions  to  retain  it  until  all  the  con- 
ditions to  he  performed  on  the  partof  English 
are  complied  with,  and  the  purchase  price 
paid  according  to  the  terms  of  the  agreement; 
and,  when  this  is  done,  to  enter  the  order 
and  decree  necessary  for  its  final  disposition. 
Judgments  accordingly.  Tbe  other  judges 
concur. 


MoBdtteb  e.  Bemtlbt. 
(Supreme  Court  cf  NOjraOM.  Bept.  17, 188ft.) 

PUADINO — WiTNBSB— TrIAI/— IlTSTRnOTtOITS. 

1.  In  an  action  by  M.  a^nst  B.  the  petition  al- 
leged that  defendant  aold  and  indorsed,  withont 
recourse,  to  plaiatifl  a  promissory  note  past  due, 
secured  by  mortgage  on  land  and  chattels;  that, 
upon  suit  to  collect  said  note,  tbe  makers  answered, 
proving  that,  except  as  to  an  Insignificant  portion 
of  the  consideration,  tbe  note  was  given  for  usuri- 
ous interest,  in  which  the  plaintiff  Tost  tbe  amount 
tliereof,  eto.  Tbe  defendant  answered  that,  at  the 
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time  of  tbe  rale  and  Indorsement  of  the  oote  by 
faim  to  plaintiff,  be  ioformed  the  plaintiff  of  each 
and  every  defeot  therein,  eto.  The  plainUfl  mored 
for  an  order  regulrinsr  the  defendant  to  make  his 
answer  speciflo;  that  ne  state  in  what  manner  he 
Informed  the  plaintiff  of  the  defects  in  said  note, 
and  of  the  defenses  thereto,  and  for  a  further  or- 
der requiring  him  to  separate  his  second  par^rapb, 
and  snow  what  portion  thereof  la  relied  upon  as  a 
defense,  and  what  portion  is  Intended  as  affirma- 
tive relief,  set-off,  or  oonnter-daim  a^inst  the 
plaintiff,  which  motion  was  overruled.  Held  not 
reversible  error. 

2.  Held  that,  when  a  party  on  cross-examina- 
tloa  asks  a  witness  an  immaterial  or  irrelevant 
question,  he  is  concluded  by  tbe  answer,  and  will 
not  be  permitted  to  call  a  witneaa  to  oontradiot  it. 

8.  The  statute  provides  tbat  the  court  must 
read  over  all  instructions  which  it  Intends  to  give, 
and  none  others,  to  the  jury,  eta  Heldf  that  the 
refusal  or  failure  by  tbe  court  to  read  to  the  Jury 
an  tnstruotlon  wblch  It  annonnoes  as  given,  and 
writes  thereon  aa  glvao,  and  flies  at  anoh.  ia  a  re- 
versible error. 

(Syllabua  by  the  Court.) 

9.  R.  Chaney  and  C.  B.  DavU,  for  plnln- 
tift  in  error.  Case  <6  MaNevut  for  defendant 
in  error. 

Cobb,  J.  Thfs  cause  is  brought  on  error 
from  the  district  court  of  Webster  county. 
The  plaintiff,  in  his  petition,  alleges  that  on 
June  1,  lBti6,  he  purcbased  of  the  defendant, 
for  the  consideration  of  •650»  a  promissory 
note,  here  set  out: 

"e700.   Red  Cloud,  Neb.,  April  27,  1885. 

"One  year  after  dute  we,  or  either  of  us, 
promise  to  pay  to  Mathew  R.  Bentley,  or  or- 
der, seven  hundred  dollars  for  value  re- 
ceived, negotiable  and  payable*  without  de- 
falcation or  discount,  at  Red  Cloud,  Neb., 
with  interest  at  the  rate  of  ten  per  cent,  per 
Annum  from  date  until  paid.  In  case  this 
note  is  not  paid  at  maturity,  and  an  action  is 
commenced  thereon,  we  agree  to  pay  an  at- 
torney's fee  of  ten  per  cent,  on  the  amount 
due,  the  same  to  be  allowed  by  the  court  and 
included  in  the  Judgment. 

"Joshua  Bbubakeb. 
"Sabak  B.  Bkubakeb. 

"Due  April  27,  1886. 

"May  15,  1886,  received  on  the  within 
note  S120." 
Indorsed:   "Without  recourse.    U.  B. 

Bentley." 

— That  the  defendant  delivered  the  same  to 
the  plaintiff  as  a  valid  obligation,  when  in 
fact  all  of  said  note,  except  the  sum  of  «7.75, 
WHS  usurious,  contracted  for  by  defendant 
with  one  of  the  makers,  Joshua  Brubaker, 
and  which  the  defendant  knew  was  only  good 
for  $7.75  at  the  time  he  soil  the  same  to  the 
plaintiff;  that  plaintiff  notified  tbe  makers 
and  requested  them  to  pay  the  note,  which 
they  refused  to  do.  hut  tendered  the  sum  of 
822  ill  payment,  which  plaintiff  refused  to 
accept,  and  on  March  27,  1887,  brought  suit 
tliereon  in  the  county  court  of  said  county 
against  the  makers,  who  kept  their  tender 
good,  and  on  April  7th  following,  a  trial  was 
had,  and  judgment  was  recovered  for  $7.75, 
only,  against  the  makers,  and  against  the 


plaintiff  for  $3  for  costs  of  suit;  tfaat  the 
plaintiff  expended  $25  aa  attorneys'  fees  In 
endeavoring  to  collect  the  note,  whitA  was 
secured  by  both  real  estate  and  chattel  mort- 
gages, and  which  would  have  been  worth  its 
face,  with  interest,  less  the  credit  of  $120, 
had  It  not  been  usurious;  tfaat,  after  the 
makers  had  joined  ^ue  on  a  plea  of  usury, 
the  plaintiff  notified  the  defendant  at  the  Hot 
Springs  of  Arkansas  of  the  defense  set  up, 
requesting  tbat  his  testimony  be  taken  to 
meet  the  plea  of  usury  if  he  so  desired,  to 
which  request  the  defendant  paid  no  atten- 
tion; wherefore  tlie  plaintiff  prays  judgment 
for  the  amount  of  monoy  paid  and  expended, 
with  interest  at  10  per  cent,  from  May  15, 
1886,  on  the  consideration  paid  for  the  note. 

1.  Tbe  defendant  answered  that,  at  tbe 
time  of  the  indorsement  and  delivery  of  the 
note  set  forth,  be  informed  the  plaintiff,  who 
was  fully  apprised  of  each  and  every  defect 
thei-ein.  and  defense  thereto,  and  took  and 
received  the  note  with  full  knowledge  of  its 
character,  kind,  and  quality,  and  at  his  own 
risk,  and  witliout  any  warranty,  implied  or 
otherwise,  on  the  part  of  defendant,  and  de- 
nied all  allegations  not  specifically  admitted. 

2.  The  defendant  further  says  tfaat  the 
note,  with  others  belonging  to  liim,  was  in- 
dorsed and  delivered  to  plaintiff  to  the  amount 
of  $1,883,  In  exchange  for  the  N.  W.  ^  of 
section  35,  township  1,  range  11,  In  Smith 
county,  Kan.,  mortgaged  for  $300,  assumed 
by  defendant,  snd  falsely  represented  by  the 
plaintiff  to  be  land  of  good  quality,  free  of 
breaks,  and  smooth,  with  40  acres  under  cul- 
tivation, worth  $2,500.  the  plaintiff  well 
knowing  such  were  not  the  facts,  and  that  It 
was  rough,  broken  land,  with  little  or  none 
of  it  under  cultivatioQ,  and  was  worth  not 
more  than  $1,000.  Relying  upon  the  repr^ 
sentatlons  of  the  plaintiff  as  to  the  condition 
and  value  of  said  land,  the  defendant  ex- 
changed said  notes,  including  the  note  set 
forth,  for  said  land,  and  indorsed  and  deliv- 
ered them  to  the  plaintiff,  and  assumed  the 
payment  of  the  $300  mortgage  on  the  land. 
At  the  time  of  such  exchange  tfae  laud  was 
in  a  condition  adverse  and  contrary  to  the 
plaintiff's  representations  and  warranty,  and 
was  not  worth  more  than  $1,000,  wherefore 
the  defendant  asks  judgment  against  the 
plaintiff  in  damages  for  the  sum  of  $1,483 
and  costs  of  suit. 

The  plaintiff's  motion  for  an  order  requir- 
ing'the  defendant  to  make  the  first  paragraph 
of  his  answer  more  specific;  that  he  st^te  in 
what  manner  he  informed  tfaeplaioliff  of  the 
defects  in  said  note,  and  the  defenses  thereto, 
and  what  particular  defects  and  defenses 
were  made  known  to  him  by  defendant,  and 
in  whai  manner  the  defendant  was  relieved 
from  his  warranty  in  the  sale  of  said  notes; 
and  for  a  further  order  requiring  him  to  sep- 
arate his  second  paragraph  so  as  to  sbow 
what  portion  thereof  is  relied  upon  as  a  de- 
fense to  the  plaintiff's  cause  of  action,  and 
what  portion  is  intended  as  aCBrmative  relief. 


Digitized  by 


Keb.) 


McDUFFEE 


V.  BEKTLET. 


125 


set-off,  or  counter-claim  against  the  plaintiff, 
— was  argued  by  counsel,  and  waa  overruled 
by  the  court,  to  which  ruling  the  plaintiff 
took  exceptioDS  in  due  form. 

The  plaintiff's  reply  admits  that  he  ex- 
cbaoged  the  land  described  with  the  defend- 
ant for  various  notes.  In  various  amounts,  in 
all  about  C2,250,  and  denies  each  and  every 
other  allegation  of  the  defendant's  answer. 
There  was  a  trial  to  a  jur}%  with  a  flndiug 
for  the  defendant,  and  also  special  findings  of 
fact  that,  at  the  time  of  the  delivery  <^the 
note  Id  question,  or  prior  thereto,  the  plain- 
tiff was  informed  by  the  defendant  that  said 
note  was  osurioua,  and  that  the  plaintiff 
firandaleatly  represented  the  value  of  the 
land  be  traded  for  the  notes  to  the  defendant. 
Ihh  plaintiff's  motion  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  was  overruled,  with 
judgment  for  defendant's  costs,  to  which  ex- 
ceptions were  taken,  and  the  following  errora 
assigned:  (1)  The  court  erred  in  overruling 
the  motion  to  make  the  flrst  paragraph  of  de- 
fendant's answer  more  specific,  and  to  sep- 
arate his  second  paragraph,  as  asked  for  in 
the  motion.  (2)  In  excluding  the  testimony 
of  Shirey  on  recall,  and  excluding  the  answer 
to  the  last  question  asked  defendant  on  croes- 
examtnatlon.  (3)  In  giving  instrnctions 
1  'and  8,  and  the  latter  clause  of  Instruc- 
tion 2,  of  its  own  motion.  (4)  In  inailc- 
ing  the  Instructions  1  and  2,  asked  for  by 
pLalntiff,  "given,"  and  banding  them  to  the 
Jnxy  without  reading  them  to  the  jury  with 
the  other  in&truetions.  (S)  In  submitting 
the  special  findings  to  thejury,  because  there 
was  no  sufficient  pleadings  or  evidence  upon 
which  to  base  them.  (G)  In  overruling  the 
motion  for  a  new  trial. 

As  to  the  first  error  here  assigned,  my  nn- 
deratanding  of  the  law  to  be  appli^  to  this 
elasfl  of  motions  is  that,  unless  the  motion  can 
be  allowed  In  the  exact  form  presented  to  the 
court,  St  will  be  denied.  This  motion  first 
required  the  defendant  to  make  the  first  par- 
agraph of  his  answer  more  spedfie,  and  to 
state  in  what  manner  he  informed  the  plain-  [ 
tiff  of  the  defects  of  the  note  transferred,  and 
of  the  defenses  thereto.  It  does  not  appear 
to  be  important  to  disclose  in  what  manner 
this  information  was  conveyed.  The  plain- 
tiff's cause  of  action.  If  he  had  one,  consisted 
in  the  fact  that  he  bought  the  note  of  defend- 
ant in  good  faith,  believing  it  to  be  a  bind- 
ing obligation  on  the  makers,  unaffected  by 
usury,  and  that  it  turned  out  in  fact,  coming 
to  his  knowledge  after  the  purchase,  and  part- 
ing with  the  consideration  therefor,  that  it 
was  affected  with  the  vice  of  usury.  Now, 
it  the  defendant  had  informed  him  before  the 
purchase  and  delivery  that  the  note  whs  usuri- 
ous, either  personally  or  by  another,  directly 
or  indirectly,  orally  or  in  writing,  that  wouiil 
make  him  a  purchaser  with  notice  of  the  de- 
fect. Had  the  motion  been  limited  to  a  rule 
requiring  the  defendant  to  state  in  his  an- 
swer, definitely,  that  he  informed  the  plain- 
tiff, before  tbe  purchase  and  delivery  of  the 
not^  of  the  Identical  defect  charged  against 


tbe  note  In  the  plaintiff's  petition,  I  would 
be  inclined  to  bold  that  the  motion  should 
have  been  allowed,  altliough  not  aware  that 
it  has  been  held  in  this  e^te  to  be  a  revers- 
ible error  on  the  part  of  a  trial  court  to  re- 
fuse to  compel  parties  In  an  action  to  make 
their  pleadings  definite  and  certain.  I  am 
far  from  certain,  however,  that  the  first  par- 
agraph of  the  defendant's  answer  was  nut 
open  to  demurrer  for  not  meeting  tlie  issue 
as  tendered  by  tbe  petition.  The  motion 
also  asked  for  an  order  requiring  the  defend- 
ant to  separate  tbe  second  paragraph  of  his 
answer,  to  show  what  portion  he  relied  on  as 
a  defense  to  the  action,  and  what  portion  he 
intended  as  a  foundation  for  affirmative  re- 
lief, set-off,  or  counterclaim.  Under  cor- 
rect rules  of  pleading  this  portion  of  the  an- 
swer should  have  been  entitled  **coDnteF- 
claim, "  though  I  think  tiiere  vrat  nonecessl- 
ty  of  separating  it  into  several  puris.  But, 
taking  the  motion,  as  a  whole,  I  am  not  pre- 
pared to  say  that  the  court  below  committed 
an  abuse  of  its  discretion  In  overruling  it. 

The  second  error  is  the  exclusion  of  the 
testimony  of  the  witness  Shirey.  It  appears 
that  when  the  defendant  was  on  tbe  stand  as 
a  witness  in  his  own  behalf,  upon  his  cross- 
examination,  the  following  testimony  was 
given:  Question.  Ton  had  been  selling  off 
quite  a  number  of  notes?  Anneer.  Yes,  sir. 
Q,  They  were  all  about  the  same  qualityp 
A.  Well,  Shirey  thought  not.  Q.  Did  you 
tell  every  man  that  yon  sold  to  that  there 
w»sb<mus  In  them?  A.  Yes,  sir.  Q.  Tell 
Shirey  so?  A.  Yes.  sir;  and  he  knew  it 
without  my  telling  him  so.  V.  Shirey  had 
the  first  pick  of  the  notes?  A,  Yes.  sir." 
Tbe  defendant  being  afterwards  recalled  tor 
further  cross-examination,  the  counsel  for 
plaintiff  asked  the  question:  **At  the  time 
you  sold  that  batch  of  notes  yon  testified  to 
selling  to  the  Bed  Cload  National  Bank,  did 
yon  tell  Shirey  that  the  notes  contained  usu- 
ry or  bonus,  or  s^y  anything  to  lead  him  to 
believe  th^  were  usurious  notes?"  To  this 
question  the  defense  objected,  as  Immaterial. 
Irrdevant,  and  improper  oYw-examlnation, 
calling  f<Mr  the  witness'  conclusions,  and  be- 
cause the  witness  had  been  once  examined 
and  excused  from  further  testimony.  These 
objections  the  court  sustained.  K.  Y.  Shir^ 
ey,  who  had  been  previously  examined  as  a 
witness,  was  recalled  by  the  plaintiff,  who 
offered  to  prove  by  the  witness  that  the  de- 
fendant did  not.  at  the  time  he  sold  tbe  notes 
referred  to  as  having  been  sold  to  the  Red 
Cloud  National  Bank,  tell  him  that  the  notes 
contained  bonus  or  usury,  or  use  any  words 
that  would  lead  him  to  believe  that  they 
were  usurious  notes.  The  same  objections 
last  made  were  interposed  by  defense.  "By 
the  Court.  You  may  ask  that  question. 
Question.  Did  he  tell  you  the  notes  were 
usurious,  or  that  they  contained  bonus?" 
Objection  was  now  sustained,  and  the  plain- 
tiff excepted  to  the  ruling  of  tbe  court.  The 
question  whether  the  defendant  told  the  pras- 
Uent  of  the  Bed  Clond  National  Bank  that 
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oertaln  notes  were  usurious  or  not,  was  im- 
material to  the  issues  to  be  tried,  and  I  un- 
derstand the  rule  to  be  inflexible  that,  where 
a  pHfty  pursuing  a  crosa-exami nation  aslcs 
the  witness  an  immaterial  question,  be  is 
bound  by  the  answer  given,  and  will  not  be 
permitted  to  call  a  witness  in  contradiction. 
This  rule  is  elementaiTf  and  does  not  require 
to  be  resolved. 

The  third  and  fourth  errors  will  be  consid- 
ered together,  and  are  rounded  upon  the  re- 
fusal of  the  court  to  read  to  the  jury  certain 
instructions  asked  to  be  given  by  the  plain- 
tiff, and  marked  "given"  by  the  court:  That 
"every  person  who  transfers  a  chose  In  ac- 
tion impliedly  warrants  at  least  that  there  is 
no  legal  defense  to  its  collection  arising  out 
of  his  own  connection  with  its  origin;  hence, 
if  you  find  from  the  evidence  th&b  the  evi- 
dence thHt  the  defendant  traded  the  note  de- 
scribed in  the  plaintlfE's  petition  with  other 
notes  to  plaintiff  for  a  tract  of  land,  and  that 
it  WHS  put  into  the  trade  at  S650,  and  that 
the  defendant  indorsed  said  n(4e  without  re- 
course, and  delivered  it  to  the  plaintiff,  he 
thereby  warranted  it  to  be  just  what  it  pur- 
ported to  be, — a  binding  obligation  of  the 
makers  for  its  full  face,  lees  the  amount  in- 
dorse thereon;  and,  if  you  furtlter  find  that 
said  note  was  all  usurious  except  $7.75,  you 
should  find  for  the  plaintiff."  (2)  "The 
vendor  of  a  bill  or  note,  notwithstanding  he 
transfers  the  same  b7  an  Indorsement  witb- 
ont  recourse,  impliedly  warmnta,  by  the  very 
act  of  transferring,  that  the  prior  slgnatared 
to  Uie  paper  an  genuine,  and*  no  far  at  least 
as  affected  by  his  dealings  with  and  relation 
to  the  papw,  that  It  expressed  upon  its  face 
the  exact  legal  oUlgaUon  of  idl  such  prior 
parties." 

The  statute  of  tbis  state  entitled  **lnstnio- 
tions  to  Juries"  (section  54,  e.  19)  provldeB: 
**The  court  must  tetul  over  all  theinatrac- 
tions  which  it  Intends  to  give,  and  none  oth- 
ers, to  the  Jury,  and  must  announce  them  as 
given*  and  shall  announce  as  reused,  with- 
out rmding  to  the  Jury,  all  those  which  are 
refused*  and  must  write  the  words  '  given  * 
or  *  refused,*  as  the  case  may  be,  on  the  mar- 
gin of  each  Instruction . "  From  the  language 
of  this  "section  It  is  clear  that  it  was  the  in- 
tention of  the  legislature  to  make  it  the  duty 
Of  the  trial  court  to  read  to  the  jury  all  in- 
structions given  to  them  on  tiie  trial  of  a 
cause,  or,  in  other  words,  to  make  the  meth- 
od of  giving  instructions  that  of  reading 
them  to  the  jury.  The  statute  not  only  ita- 
poses  upon  the  court  the  duty  of  reading  the 
instructions  to  the  jury,  but  insures  to  ev- 
ery suitor  the  r^ht  to  liave  alt  Instructions 
which  he  shall  present,  and  which  shall  be 
deemed  proper  to  be  given  to  the  Jury,  read 
to  them  at  length  by  the  court.  A  refusal 
or  neglect  to  discharge  this  duty,  and  a  de- 
nial of  this  right  to  a  suitor  in  any  cause,  are 
administrations  without  that  due  process  of 
law  required  by  the  cmstitution  of  this  state, 
and  must  be  held  to  be  reversible  error.  The 
Judgment  of  the  court  bdow  Is  revecsed*  and 


the  cause  will  be  remanded  for  further  pro- 
ceedings In  accordance  with  law.  The  other 
judges  concur. 


Kebbasiu  T£L.  C!o.  v.  York  OajB  ft 

£l.ECrBIC  LlOHT  Co. 

{Supreme  Court  of  Nebratka.   Sept  17. 1889.) 

TaLXFHoini  CoxPASna—Iimntnuxoa  bt  Sleo- 
THio  LiQHT  Wires. 

1.  Id  an  aetioQ  instituted  by  a  telephone  oom- 
paDT  to  eojolD  an  electric  light  companr  from  erect- 
ing Ite  poles  and  wires  in  the  same  street  apon  which 
the  telephone  wires  were  placed,  it  was  shown  by 
soffldent  evldenoe  that  the  ordinance  giving  the 
authority  to  the  electric  light  company  to  erect  its 
poles  and  wires  upon  the  street  was  passed,  and 
Bf^d  company  had  oonstrooted  Its  plant,  and  erect- 
ed a  part  of  its  poles  and  wires,  had  decided  upon 
the  streets  and  publlo  gronnds  which  It  would  oc- 
cupy, and  notified  the  telephone  company  of  the 
fact,  before  it  had  oonstructed  Its  lines  thereon, 
and  which  the  ofBoers  and  agent*  of  the  t^epbone 
oompany  stated  would  be  satisfactory  to  them,  and 
bad  also  commenced  the  erection  of  it*  line  on  the 
streets  designated  when  the  telephone  company 
erected  ita  poles  and  vires  mi  the  des^puated 
line,  whldi  was  Immediately  followed  by  the  eree- 
tion  of  the  aleotrio  light  poles  and  wires.  It  was 
held  that  the  finding  of  the  district  court  that  the 
electric  light  company  flrstoooapled  the  street  was 
sustatneoDy  the  avidnice. 

8.  In  such  ease,  where  there  was  sufficient  evi- 
dence to  snstala  the  finding  of  the  above  fact,  the 
trial  court  would  be  justified  in  refusing  an  inluno- 
tion  against  the  electric  light  company  restraular 
it  from  occupying  the  streets  in  question. 

8.  It  having  neen  shown  upon  the  trial,  and 
practically  admitted  by  the  attorneys  and  wlt- 
nesses  for  the  electric  light  company,  that  the  erec- 
tion of  the  telephone  wire  near  the  electric  light 
wire  would  not  injure  the  usefulness  of  the  eleo- 
trio  light  wire,  and  no  afSrmative  relief  having 
been  demanded  by  the  answer  or  songht  at  the 
trial,  a  decree  of  the  dlsMct  court  restraining  the 
telephone  company  from  placing  Its  Una  of  wires 
near  the  wires  of  the  electric  li^t  company  was  to 
that  extent  ravened. 
{Syllabua  by  the  Court.) 

Appeal-  from  district  court,  York  oonnty; 
KOBVAL,  Judge. 

Sedgwick  <&  Poioer,  for  appellant.  France 
ifi  Harlaftt  for  apfiellee. 

Bebsb,  0.  J>  This  action  waa  instituted 
in  the  diatritA  court  of  York  coun^,  and  was 
for  an  injunction  to  restrain  defendant  from 
Interfering  with  tiie  toleplione  system  of  the 
plaintiff  in  the  city  of  York.  A  trial  was 
had  to  the  district  court,  which  rMulted  in 
findings  and  a  decree  in  favor  of  plaintiff  in 
part,  and  of  defendant  in  part,  and  which  Is 
hereinafter  set  out  at  lengUi. 

It  was  alleged  in  the  amended  petition  of 
plaintiff  that  plaintiff  was  incorporated  under 
the  laws  of  tbis  stato,  and  was  doing  a  gen- 
eral telephone  business  in  the  various  cities 
thereof,  and  tiiat  by  an  ordinance  of  the 
city  of  York,  which  is  set  out  in  full  in  tlie 
petition,  the  plaintiff  was  authorized  to  con- 
struot  and  operato  its  telephone  system  In  the 
said  city,  and  had,  before  the  institution  of 
this  action,  oommenoed  the  consbruction  and 
operation  of  au<A  system  tliereln,  connecting 
ita  system  in  the  city  of  York  with  its  gen- 
eral telephone  system  throughout  the  state. 
That  the  defendant  had  been  authorized 
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an  ordtnanca  to  construct  aa  electric  light 
and  power  Bfstem  Id  the  city  of  York,  and 
that  it  had  commenced  constructing  the  same. 
That  in  carrying  on  said  bnainess  defendnnt 
used  lineaof  wire  for  the  purpose  of  conduct- 
ing electricity,  and  that  it  was  using,  and 
contemplated  using,  wires  for  conducting 
electricity  for  the  purpose  of  furnishing  in- 
candescent light  to  its  patrons  and  the  pub- 
lic, and  wires  for  the  conducting  of  elec- 
tricity for  furnishing  arc  lights  for  the  use  of 
ita  patrons  and  the  public,  and  also  for  the 
purpose  of  furnishing  power  to  its  patrons 
and  the  public  to  be  used  and  applied  in  pro- 
pelling machinery,  and  for  other  purposes. 
That  in  conducting  electricity  for  the  par- 
pose  of  supplying  incandescent  light  a  large 
quantity  and  force  of  electricity  was  and 
would  be  necessarily  used,  much  larger  in 
quantity  and  power  than  the  current  elec- 
tricity necessarily  conducted  over  the  tines  of 
wires  of  plaintiff  in  the  transHction  of  Its  tel- 
ephone business,  and.  in  the  conduction  of 
electricity  fur  the  purpose  of  supplying  arc 
light,  a  still  larger  quantity  and  power  of 
electricity  was  and  would  be  necessarily  oon- 
dacted  over  the  said  wires  of  defendant  than 
the  quantity  and  intensity  of  eleetrlctty  used 
in  supplying  the  Incandescent  light.  That 
the  wires  charged  with  the  amouot  of  elec- 
tricity necessary  for  supplying  the  iopandes- 
cent  light,  when  placied  parallel  with  the 
wires  of  plalntiflT,  by  reason  of  the  incandes- 
GfHit  light  wires  carrying  a  larger  quantity 
and  force  of  electricity,  would  greatly  inter- 
fere with  the  use  and  operation  of  the  wires 
ot  plaintiff  in  Uie  transaction  of  lie  business, 
BO  much  so  that  It  would  be  impossible  for 
it  to  carry  on  its  business  successfully  if  the 
wires  carrying  electricity  tor  the  purpose  of 
supplying  the  ineandescent  light  vere  used 
and  operated  parallel  with  the  wires  of  plain- 
tiff, and  at  A  less  distance  than  three  feet 
from  ita  wires,  even  when  the  incandescent 
light  wires  were  most  cautiously  and  care- 
fully oper^ed.  and  eren  when  ttie  natural 
conditions  were  the  most  favorable  for  such 
operation  oi  the  incandescent  light,  and  un- 
der circumstances  that,  from  the  nature  of 
the  businessofsupplying  electricity  for  light- 
ing purposes  were  liable  at  any  time  to  occur, 
even  with  Uie  most  careful  management. 
Tlie  current  of  electricity  for  supplying  the 
incandescent  light,  if  from  wires  {xirallel  with 
the  wires  of  plaintiff,  even  at  a  greater  dis- 
tance than  three  feet,  would  interfere  with 
and  wholly  prevent  the  operation  and  use  of 
the  line  of  wires  of  plaintiff.  That  the  wires 
of  defendant,  placed  and  operated  for  the  pur- 
pose of  supplying  electricity  for  arc  light, 
would*  when  charged  with  electricity  for  the 
purpose  tar  which  they  were  intended  and 
eredxd,  and  when  running  parallel  with  the 
wires  of  tiie  pltUntiff,  If  they  were  placed  and 
so  used  within  a  less  distance  than  10  feet  of 
the  wires  of  plaintiff,  interfere  with  and 
wliolly  prevent  the  operation  of  wires  of  plain- 
tiff in  the  transaction  of  its  telephone  busi- 
ness; and  the  wires  for  supplying  electricity 


for  arc  light  would,  when  charged  with  elec- 
tricity for  the  purpose  for  which  they  were 
intended,  and  when  crossing  the  wires  of 
plaintiff,  if  they  were  placed  and  so  used  at 
a  leas  distance  than  10  feet  from  the  wires  of 
plaintiff,  interfere  with  the  proper  operation 
of  its  wires,  and.  from  the  liability  of  the 
wires  to  come  in  contact  with  the  wires  of 
plaintiff,  there  would  be  great  danger  of  acci- 
dent, not  only  to  the  property  of  pj^ntiff,  but 
the  property  of  others,  unless  the  arc  light 
wires  of  defendant  were  securely  inclosed  in 
good  boxing,  so  as  to  prevent  the  possibility 
of  the  wir^  coming  in  contact  with  the  wires 
of  plaintiff;  and.  if  the  arc  light  wires  so 
crossing  in  the  wires  of  plaintiff  were  placed 
at  a  less  distance  than  five  feet  from  the  wires 
of  the  plaintiff,  they  would  greatly  interfere 
with  the  proper  operation  of  its  wires.  That 
the  wires  of  defendant,  placed  and  used  for 
the  purpose  of  conducting  electricity  for  the 
purpose  of  power,  would  have  greater  force 
and  effect,  and  interfere  with  the  operation 
of  phuntiff's  wires,  when  running  parallel 
therewith,  or  when  crossing  the  same,  than 
the  wires  charged  with  electricity  for  the  pur- 
pose of  supplying  the  incandescent  or  are 
light;  and.  if  any  of  the  wires  of  defendant 
were  placed  parallel  with  the  wires  of  plain- 
tiff, and  on  the  same  side  of  Uie  street  or  al- 
ley of  the  poles  and  wires  of  plaintiff,  and 
were  used  for  the  pu^Mse  of  conducting  the 
etectricity  for  Incandescent  or  arc  light,  or 
for  power  purposes,  by  reason  of  the  wires  of 
plaintiff  beoomii^  loose  or  mispla(»d  by  acci- 
dent or  other  cause,  the  wires  of  plaintiff 
coming  In  contact  with  the  wires  of  defend- 
ant, the  current  of  eleetrioify  being  conducted 
over  said  wires  of  defendant,  and  being  trans- 
mitted thereto  to  the  wires  ot  plaintiff,  and 
by  reason  of  other  circumstances  and  condi- 
tions neceesarilyarlsli^.and  that  would  nec- 
essarily arise  in  the  carrying  on  of  the  basl- 
ness.  there  would  be  continnal  danger;  and 
liability  of  danger  and  destruction,  ot  the  in- 
struments and  appliances  and  the  property  of 
plainUff.  and  of  the  property  of  other  persons 
adjacent  to  the  wires  so  placed  and  operated. 
That  at  the  time  of  tlie  commencement  of  the 
action,  and  after  plaintiff  had  chosen  its  site 
for  the  erection  of  Its  poles  and  wires,  and  had 
occupledthe  same  npon  the  several  stresls  and 
avenues  of  the  city  with  its  poles  and  wires, 
and  had  placed  Its  wires  and  instniments.  and 
made  its  preparations  to  build  Its  said  system 
of  telephone  communication,  defendant,  by 
its  agents  and  employes,  placed  certain  poles 
and  wires,  for  the  purpose  and  inteotlcm  of 
using  the  samefor  the  coiuluctlon  of  electric- 
ity for  supplying  incandescent  lights  and  arc 
lights,  and  for  power  purposes,  on  the  said 
street,  and  upon  the  same  side  of  Uie  street, 
so  occupied  by  plaintiff,  and  along  the  side  of, 
and  over  and  below  and  against  and  among, 
the  poles  and  wires  of  plaintiff,  and  threat- 
ened and  was  about  to  place  its  poles  upon 
the  same  side  of  the  street  occupied  by  plaln- 
tlfl,  and  to  place  its  wires  thereon  undw  and 
along  the  side  of,  and  over,  against,  and 
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among,  the  wires  of  the  plaintiff,  and  threat- 
ened to,  and  unless  restrained  by  the  order  of 
the  court  would,  operate  its  system  of  elec- 
tric ligliting  by  supplying  the  Incandescent 
and  arc  lights  by  an  electrical  current,  and 
alse  employ  electricity  for  power  purpose  over 
and  upon  the  said  poles  and  wires,  and  upon 
the  same  side  of  the  streets  and  arennes,  and 
along  and  among  the  wires  of  plaintiff;  and 
that  if  defendant  was  allowed  to  place  its 
poles  and  wires  as  aforesaid,  and  to  operate 
its  system  of  electric  ligliting  andof  electric- 
ity for  power  purposes,  or  either  or  any  of 
them,  over  Its  said  poles  and  wires  so  placed, 
or  was  allowed  to  place  and  operate  its  wires 
upon  the  same  side  of  the  street  parallel  with 
the  wires  of  plaintiff,  or  was  allowed  to  place 
and  operate  its  wires  at  a  less  distance  than 
10  feet  from  the  wires  of  the  plaintiff,  and 
parallel  thereto,  or  was  allowed  to  place  and 
operate  its  wires,  or  any  of  thran,  across  the 
wires  of  plaintiff  at  a  less  angle  than  46  de- 
grees with  the  wires  of  plaintiff,  or  across  the 
wires  of  plaintiff  at  a  less  distance  than  5 
feet  from  the  wires  of  plaintiff.  It  would  de- 
stroy or  render  valueless  plaintiff's  poles, 
wires,  and  system  of  telephone  in  the  city  of 
York,  and  render  the  same,  and  the  property 
and  franchise  of  plaintiff,  of  no  value  what- 
ever, and  would  greatly  injure  the  operation 
of  plaintiff's  system  ot  telephone  In  other 
towns  and  cities  in  connection  with  the  said 
system  of  telephones  in  the  eity  of  York,  and 
would  cause  great  and  irreparable  injnry.etc. 

An  order  oi  injunctiun  was  prayed  for.  re- 
straining defendant,  its  agents  and  em- 
ployes, from  proceeding  with  the  poles  and 
wires  and  other  property  of  plaintiff,  as 
well  b  its  franchise,  and  from  erecting  or 
maintaining  or  using  its  wires  or  conductors 
ai  electricity  upon  the  same  side  of  any  street 
previously  occupied  by  the  poles  and  wires  of 
plaintiff,  and  ik  erecting  or  maintaining  or 
using  its  wires,  or  any  wires  or  conductors  of 
electricity,  parallel  with  the  wires  of  plain- 
tiff, within  a  distance  of  10  feet  from  its 
wires  erected  or  to  be  placed  upon  Its  poles, 
and  from  so  placing  its  system  of  wires  or 
using  the  same  as  to  mnke  it  interfere,  by  in- 
duction, contact,  or  otherwise,  with  the  com- 
pletion or  operation  of  plaintiff's  system  of 
telephone  (wmmunication. 

The  defendant  answered,  setting  up  its  au- 
thority from  the  city  of  Yorlc  to  erect  its 
electric  light  and  power  system  in  the  city, 
and  that  it  had  commenced  the  erection  of  its 
system,  and  admitting  that  it  was  incorpo- 
rated for  the  purpose  of  furnishing  electricity 
for  the  purposes  named.  It  was  alleged  that 
long  prior  to  the  time  ttiat  plaintiff  com- 
menced the  erection  of  its  poles  with  its  sys- 
tem of  wires  thereon  in  the  city,  and  long 
prior  to  the  time  it  commenced  the  erection 
of  any  poles  with  a  system  of  wires  tiiei-e- 
on  for  the  jiuriioae  of  connecting  any  otiier 
towitaor  cities  with  telephonic  communica- 
tion with  York,  or  for  any  otlier  purpose 
whatever,  or  having  siwot  any  money  what- 
ever therefor,  plaintiff  had  full  knowledge 


of  the  franchise  allowed  by  the  mayor  and 
counciimen  of  the  city  of  York,  and  of  the 
ordinance  mentioned  in  ite  petition,  grant- 
ing to  the  defendant  rights  and  privileges 
as  an  electric  light  and  power  companv. 
That  plaintiff  bad  full  knowledge  that  de- 
fendant bad  erected  and  constructed  an  elec- 
tric light  stetion  and  an  electric  light  pkknt 
at  a  coat  of  46,000  in  the  city,  and  Uiat  it  oc- 
cupied with  its  poles  and  wires,  necessarily 
used  in  the  operation  of  its  light,  certain 
streets,  alleys,  avenues,  and  public  grounds 
of  the  city,  and  the  certain  streets  named 
in  the  answer,  to-wit,  Lincoln  and  Grant 
avenues,  and  Fifth  and  Slxtl)  streets;  and 
also  that  defen^nt  had  a  contract  wiUi  a 
large  number  of  citizens,  resldente  of  the 
city  of  York,  and  with  the  city  itself,  to  fur- 
nish and  place  in  their  respective  places  of 
business,  and  had  places  dolgnated  for,  arc 
nnd  incandescent  lights,  and  to  furnish  elec- 
tricity for  lighting  the  residences  and  phuies 
of  business,  as  well  as  public  grounds.  In 
pursuance  of  said  contra^  and  that  It  was 
authorized  to  pUice  many  other  lights  in  the 
city  under  new  contracts,  as  well  as  in  the 
carrying  out  of  the  contract  already  made. 
That  long  prior  to  the  placing  of  any  poles, 
wires,  or  other  appurtenances  for  teleplionic 
purposes  in  said  city  by  plaintiff,  plaintiff  In- 
formed defendant  s^id  the  city  council  of  tbe 
city  of  York,  and  other  cltlz«is,  that  defend- 
ant's electric  light  system,  or  the  franchise 
granted  defendant  by  said  ordinance,  would 
not  and  could  not  interfere  with  plaintiff's 
telephone  system,  and  that  plaintiff  intended 
to  put  up,  and  would  put  up,  poles  around 
the  public  square  in  the  city,  45  fe^  in 
length;  and  on  Lincoln  and  Grant  avenues, 
and  on  Fifth  and  Sixth  streets,  and  all  busi- 
ness parte  of  said  city.  It  intended  to  and 
would  put  np  poles  42  feet  in  length,  and 
place'  wires  thereon  not  less  than  30  feet 
from  the  ground.  The  answer  also  contained 
a  general  denial  of  all  the  allegations  con- 
tained in  the  petition  not  admitted. 

To  this  answer  plaintiff  flled  a  reply,  ad- 
mitting the  passage  of  the  ordinance  autbw^ 
tzing  defendant  to  erect  his  electric  light  nnd 
power  system,  and  that  tbe  defendant  bad 
constrncted  and  erected  an  electric  light  sta* 
tion  and  an  electric  light  plant,  and  had 
erected  certain  poles  and  wir^  and  appur- 
tenances for  the  operation  of  electric  light  in 
the  city  of  York ;  but  denied  that  the  defend- 
ant had  ever  lawfully  occupied  any  part  of 
the  streets  named  prior  to  the  commence- 
ment of  the  action,  except  as  it  had  erected 
and  placed  its  poles  and  wires  against  and 
among  the  poles  and  wires  of  plaintiff,  be- 
fore that  time  erected  and  placed  by  it,  as  set 
forth  in  the  petition.  It  was  further  admit- 
ted that  the  plaintiff  had  knowledge  of  the 
fact  of  the  ordinance  referred  to  prior  to  tbe 
erection  and  completion  of  its  telephone  sys- 
tem, but  denied  that  it  bad  any  knowledge  of 
any  occupation  on  the  part  of  defendant  of 
any  of  the  streets  named,  or  any  part  thereof, 
prior  to  tbe  commencement  oi  the  snitt  ex- 
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eept  as  was  fall;  set  forth  in  tlie  petition. 
The  {daintiff  also  dt>nled  that  it  had  ever  in- 
formed defendant,  or  anj  other  person,  thnt 
defendant's  eiectiio  light  wires  would  not 
and  conld  not  Interfere  witli  plaintiff's  tele- 
pbme  STStem,  or  that  plaintiff  intended  to 
piit  up,  or  would  put  up,  poles  around  the 
public  square  and  along  tlie  streets  named,  of 
the  length  named,  or  that  plaintifC  intended 
to  or  would  put  up  Its  wires  not  leaa  than  30 
feet  fnnn  the  ground.  The  reply  also  con- 
tained a  general  denial  of  all  the  allegations 
of  the  answer  not  admitted.  The  findings 
and  decree  of  the  district  court  wwe  as  fol- 
lows: * 

(1)  That  the  plaiotifF  and  d^endant  are 
corpor^ioDS,  duly  incorporated  under  tbe 
laws  of  tbe  state  of  Nebraska. 

(2)  That  on  the  19th  day  of  September, 
lMj7,  the  mayor  and  city  council  of  the  city 
of  Vork:  Neb.,  duly  passed  Uie  ordinance  set 
forUi  in  tbe  defendant's  answer,  which  ordi- 
nance was  duly  approved  by  the  mayor  of 
said  city,  and  was  published  na  required  by 
law.  That  said  ordinance  authorized  tbe  de- 
fendant to  construct  and  maintain  an  elec- 
tric light  power  or  gas  plant,  or  both,  in  said 
city,  luui  to  that  end  autiiorized  said  defend- 
ant to  use  any  of  the  streets,  avenues,  alleys, 
bridges,  sidewalks,  or  public  grounds  of  ssUd 
dty  for  the  purpose  of  malting  necessary  ex- 
cavations, or  erecting  poles,  posts,  A-  wires 
therein.  8aid  ordinance  requires  all  poles 
carrying  wires  shall  reach  at  least  18  feet 
above  ground. 

(3)  That  on  the  7tb  day  of  November, 
1887.  tbe  mayor  and  said  city  council  of  the 
city  of  Vortc  passed  tbe  ordinance  set  fortli  in 
tbe  plaiutifF's  amended  petition,  which  ordi- 
nance was  duly  approved  by  the  mayor  of 
said  city,  and  was  published  as  required  by 
law.  That  said  ordinance  granted  to  the 
plaintiff  the  right  of  way  for  the  erection 
and  maintaining  of  poles  and  wires,  with  all 
the  ai>purtenaiiceB  thereto,  for  the  purpose  of 
transacting  a  general  telephone  and  t^egraph 
business  through,  upon,  and  over  the  streets, 
alleys,  and  public  grounds  of  the  said  dty  oi 
York. 

(4)  Thatinpursnanceofsaid  ordinance,  set 
forth  in  defendant's  answer,  the  defendant, 
prior  to  November  7,  1887.  h»d  constructed 
and  erected  its  electric  lightstatlon  and  electric 
hght  plant  at  tbecoatof  about$6.000,  and  had 
occupied  with  its  poles,  wires,  and  appurte- 
nances necessarily  used  in  the  operation  ot  its 
electric  light  upon  some  of  the  streets  and 
alleys  of  said  city,  prior  to  the  erection  of  any 
poles  or  wires  by  the  plaintiff  in  said  city. 
U  hat  said  plant,  so  put  In  by  the  defendant, 
was  for  tbe  purpose  of  both  arc  and  incandes- 
cent systems  of  lighting  by  electricity.  That 
prior  to  the  commencement  of  this  action  the 
said  defendant  bad  erected  its  poles  and  wires 
along  the  east  aide  of  a  portion  of  Lincoln 
avenue  and  Grant  avenue,  and  along  tbe 
south  side  of  a  portion  of  Fifth  street,  and 
the  north  Side  of  a  portion  of  Sixth  street,  of 
said  city,  for  tbe  purpose  of  carrying  on  its 
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said  business  of  electric  lighting.  That,  at 
the  time  the  said  defendant  erected  its  poles 
upon  the  aforesaid  streets  and  avenues,  the 
officers  and  employes  of  the  plaintiff  had  full 
knowledge  thereof,  and  made  no  objection 
theteto.  That  prior  to  tbe  erection  of  the 
poles  by  the  defendant  tbe  superintendent  of 
construction  ct  the  plaintiff  company  stated 
to  the  manager  of  tbe  defendant  company 
that  the  same  would  not  interfere  with  plain- 
tiff's telephone  system,  and  that  the  officers 
of  the  plaintiff  company  stated  to  tbe  officers 
of  tbe  defendant  company,  before  the  defend- 
ant had  erected  any  poles,  that  the  plaintiff 
company  would  erect  45-foot  poles  in  the  busi- 
ness part  of  said  city  of  York,  where  it  should 
erect  its  poles.  The  court  &  nds  that  each  side 
of  the  public  square  or  court-house  square  of 
said  city  is  a  poition  of  tlie  business  part  of 
said  city.  That  the  plaintiff  has  erected  on 
the  south  side  and  west  side  of  said  square 
46-toot.  poles,  and  on  the  east  and  north  sides 
poles  of  30  feet  in  length.  The  court  finds 
that  the  defendant  occupied  the  north  side  of 
Sixth  street  with  its  poles  prlor'to  tbe  occu- 
pancy thereof  by  the  plaintiff.  That  tho 
plaintiff  occupied  Fifth  street  and  Grant  ave- 
nue prior  to  the  occupancy  thereof  by  tbe  de- 
fendant. That  prior  to  the  commencement 
of  this  action  the  defendant  was  proceeding 
to  extend  and  complete  its  said  system  of  poles 
and  wires  through  the  city  of  York,  and  in 
many  places  running  parallel  tothe  polesand 
wires  <XC  the  plaintiff  on  the  same  side  of  the 
street. 

(6)  That  prior  and  at  the  time  of  the  oom- 
menceriient  of  this  action  the  plaintiff  had 
erected,  and  was  maintaining,  a  systAn  of* 
lines  ami  telephones  In  at  least  ^  of  the 
towns  and  cities  of  the  state  of  Nebraska,  and 
between  and  connecling  the  said  towns  and 
cities  of  the  state  of  Nebraska,  and  between 
and  connecting  the  said  towns  and  cities 
in  which  they  were  so  operating,  for  the 
purpose  of  supplying  its  patrons  and  the 
public  with  a  means  of  communication  from 
point  to  point  In  said  cities  and  towns,  and 
also  twtween  said  towns  and  cities,  by  the  use 
of  electricity  upon  said  wires,  operating  tele- 
phone instruments  and  other  apparatus. 
That  at  the  commencement  of  this  action  tbe 
plaintiff  bad  erected,  and  was  maintaining 
and  operating,  a  line  of  its  said  poles  and 
wires  from  said  city  of  York,  connecting  with 
tbe  other  towns  and  cities  of  its  siUd  system 
ot  telephonic  connection,  and  bad,  in  connec- 
tion with  its  said  systems,  erected  and  placed 
pules  and  wirw  upon  the  west  side  of  a  por- 
tion of  Lincoln  avenue,  npon  tbe  east  side  of 
a  portion  of  Grant  avenue,  upon  the  south 
side  of  a  portion  of  Fifth  street,  and  upon 
the  north  side  of  a  portion  of  Sixth  street  of 
said  city,  had  located  its  central  office  on  the 
south  side  of  the  public  square  of  said  city  of 
York,  and  was  proceeding  further  to  extend 
and  complete  its  system  in  tbe  city  of  York ; 
and,  in  pursuance  with  contracts  made  with 
various  citizens  in  the  city  of  York,  the  plain- 
tiff had  placed  certain  of  its  tdephone  instiu- 
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mento  In  the  offlcesaiid  rpBldences  of  many  of 
the  dtizena  of  York,  and  which  said  Instru^ 
menta  were  connected  with  one  another,  and 
said  system  in  said  dty  was  in  operation  for 
telephonic  eommunicaUon. 

(t>)  The  court  further  finds  that  it  will  be 
of  a  great  and  irreparable  injury  and  damage 
to  ttie  business  of  the  phiintilE  and  its  prop- 
erty, telephone  inetrumenta.  apparatus,  and 
appliances,  and  will  be  dangerous  to  the  It  res 
and  property  of  the  ptiblio,  and  will  be  dan- 
gerous to  tlie  patrons  of  the  plaintifE  as  well 
as  to  the  pnbllo,  and  will  greatly  interfere 
with  the  use  and  operation  of  the  wires  of  the 
plaintiff,  for  the  defendant  to  use  a  wire  or 
wires  running  pualld  with  the  wires  of  the 
plaintiff,  and  on  the  same  sldu  of  the  street 
with  the  telephone  wires  in  the  use  of  the 
plaintiff,  for  the  purpose  of  conduqting  deo- 
tricity  for  arc  lighting.  The  court  further 
fiuds  that  the  wires  of  the  Inoandescmt  sys- 
tem of  lighting,  used  by  the  defendant,  when 
run  on  the  same  side  of  the  street  as  the  tele- 
phone wires  in  use,  and  parallel  therewith, 
at  a  leas  distance  from  the  said  telephone 
wires  than  8  feet,  and  for  a  greater  distance 
than  300  feet,  will  greatly  interfere  with  the 
use  and  operation  A  the  wires  of  the  plain- 
tiff, and  will  cause  plaintiff  great  and  irrep- 
arable injury,  as  well  as  damage  to  both  life 
and  property. 

(7)  The  court  finds  that  the  defendant  had 
the  prior  occupancy  of  the  north  side  of  Sixth 
street,  wnt  from  Grant  avenae  to  the  first 
alley  west  of  Lincoln  avenue,  and  had  the 
right  to  use  said  street  with  its  poles  and 
wires  for  both  arc  and  incandescent  lighting, 
Withott  molestation  and  interference  on  the 
part  of  the  plaintiff. 

(8)  The  courtfiirther  finds  that  it  will  cause 
plaintiff  great  and  irreparable  Injury,  and 
will  be  dangerous  to  both  life  and  property, 
for  telephone  and  electric  light  wires  to  cross 
each  otiier  at  a  less  angle  than  45  degrees,  or 
nearer  to  eacli  other  than  5  feet,  unless  the 
wires  of  the  systems  are  boxed  with  wooden 
boxes,  or  a  strong  iron  guard  wire  is  suspend- 
ed midway  between  the  two  systems,  so  that 
the  wirt>s  of  the  upper  system  will  not  fall 
upon  the  lower. 

(9)  The  court  further  finds  that  the  plain- 
tifl  insbts  upon  the  use  and  o(»upaocy  of  the 
said  north  side  of  Sixth  street  with  Its  poles 
and  wires,  and  that  the  defendant  has  no 
right  to  use  the  same  with  Its  poles  and  wires, 
and  that  the  plaintiff  insists  and  claims  that 
the  defendant  shall  not  occupy  with  its  poles 
and  wires  the  same  side  of  the  streets  that 
the  plaintiff  uses  and  occupies  with  its  polee 
and  wires.  Tliat  the  defendant  Insists  that 
it  has  the  right  to,  and  threatens  to,  place  its 
poles  and  wires  upon  the  same  side  of  the 
streets,  and  along  and  parallel  with  the  wires 
and  poles  of  the  plaintiff,  and  in  close  prox- 
imity thereto. 

(10)  The  court  further  finds  that  the  de- 
fendant can  run  its  wires  for  Incandescent 
lighting  on  the  same  side  of  the  street  of, 
und  paralM  with,  tlie  telephone  wires  when 


not  nearer  than  8  feet  from  each  other,  or 
for  a  distance  of  not  exceeding  300  feet,  with- 
out Injury  to  the  plaintiff,  provided  a  strong 
iron  guard  wire  is  suspended  at  least  every 
100  feet,  and  midway  between  tiie  two  sys- 
tems, so  as  to  prevent  the  upper  wire  from 
falling  u^Kin  the  lower. 

(U)  The  court  further  finds  that  the  great- 
est number  ol  plaintiff's  wires  are  pUmd  on 
the  south  and  west  sides  of  Uw  public  square, 
and  on  account  of  the  manner  in  which  aaid 
plaintiff's  system  in  York  was  planned,  laid 
out,  and  erected,  the  bulk  of  its  business  will 
be  done  over  Vba  wires  and  poles  placed  thus. 
That  but  few  of  Its  wires  are  iflaced  on  the 
nortti  side  and  east  side  of  the  square,  and  that 
the  said  systwn  was  planned  by  the  plabitiff 
with  a  view  of  not  placing  many  wires  on  its 
poles  on  the  said  east  and  north  sMes.  The 
court  finds  that  the  plaintiff  placed  30-foot 
instead  of  40-fixit  pdes  on  the  east  side  and 
north  side  of  said  square,  "the  same  being 
a  portion  of  tbe  business  part  of  said  elty  of 
York,  **  for  the  purpose  <hC  preventing  the  de- 
fendant from  using  its  poles  and  wires  on 
said  east  and  north  sides  of  the  square,  the 
defendant's  poles  being  25  feet  In  length  be- 
fore bdng  set. 

It  is  therefore  ordered,  oonsldered,  ad- 
judged, and  decreed  by  the  court  that  tiie  de- 
fendant pas  the  right  to  use  its  poles  and  are 
and  incandescent  wires  for  electric  lighting 
on  the  north  side  of  Sixth  street,  between 
Grant  avenae  and  the  first  alley  west  of 
Lincoln  avenue,  without  let  or  hindrance  on 
the  part  ot  the  plaintiff,  its  agents,  em- 
ployes, or  servants,  and  also  the  defendant  has 
the  right  to  use  Its  poles  and  incandescent 
wires  for  Incandescent  lighting  on  the  east 
side  of  Grant  avenue,  from  Fifth  street  to 
Sixth  street,  and  on  the  south  side  of  Fifth 
street,  from  Grant  avenue  to  Lincoln  avenue^ 
when  said  wires  are  not  more  than  22  feet 
from  the  ground,  without  interference  on 
tbe  part  of  the  plaintiff,  or  its  agents,  em- 
ployes, or  servants.  It  ie  further  adjudged 
and  decreed,  with  the  above  exceptions, 
that  the  defendants,  Its  agents,  servants, 
and  employes  are  perpetunlly  enjoined  from 
using  for  arc  lighting  purposes  any  wires 
running  parallel  with,  and  on  the  same  side 
of  the  street  with,  a  telephone  wire  of  the 
plaintiff,  and  the  said  defendant,  its  agents, 
servants,  and  employes,  are  also  perpetu- 
ally enjoined,  with  the  exceptions  above 
stated,  from  using  for  incandescent  light- 
ing purposes  any  wire  whieh  runs  parallel 
with  any  telephone  wire  of  the  plaintiff,  on 
the  same  side  of  the  street,  whlub  Is  less 
than  8  feet  from  such  telephone  wire,  nor  in 
any  case  for  more  than  300  feet,  and  not  in 
that  case  unless  a  strong  iron  guard  wire  is 
suspended  every  100  feet,  and  midway  be* 
tween  the  said  telephone  and  electric  wires, 
so  as  to  prevent  the  upper  wires  from  falling 
on  the  lower.  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  defendant.  Its 
agents,  servants,  and  employes,  are  perpetu- 
ally enjoined  from  using  aiiy  atootrie  light 
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wire  which  Um  defencbtnt  has  already  slrnng. 
or  BtaaH  hoeaftor  string,  across  any  telephone 
wire  of  the  plaintiff,  unless  said  wim  cross 
at  an  angle  at  least  45  degrees  and  at  least  5 
feet  KpKtf  and  not  In  that  ease  unless  ,tlie 
wires  Hi  one  agnteni  are  boxed  In  the  wooden 
boxea.  or  a  sbrong  Iron  guard  wire  is  sus- 
pmded  midway  between  the  two  systems*  so 
as  to  prevent  tiie  wires  of  the  upjier  system 
from  falling  upon  that  the  lower.  It  is 
futther  ordered,  adjudged,  and  decreed  that 
where  the  wires  ttw  one  system  already 
cross  that  of  tiie  other,  or  where  the  wires  ctf 
the  one  system  shall  hereafter  be  constracted 
across  that  of  the  other,  it  shall  be  the  duty 
of  Uie  company  that  crosses,  or  shall  hereafter 
cross,  the  wires  ot  the  other  company  to  con- 
struct the  boxes,  and  gaard  wires  aforesaid, 
and  for  that  purpose  shall  have  the  right  to 
use  tliepolesof  either  company.  It  Is  further 
ordered,  adjudged,  and  decreed  that  the  plain- 
tiff. Its  agents,  servants,  and  employes,  be 
perpetually  enjoined  from  constructing  or 
nring  any  tek>phon6  wire  parallel  and  within 
eight  feet  of  any  deotric  light  wire  of  the  de- 
fendant, and  it  is  further  ordered  that  this 
decree  shall  take  effect  and  be  in  force  from 
and  after  the  5th  day  ot  March,  A.  D.  1888. 
and  each  party  pay  Its  own  costs."  From 
this  decree  plaintiff  appeals. 

It  is  now  contended  1^  j^intifl  that  the 
nature  at  the  two  systems  is  such  that  they 
cannot  be  successfully  and  safely  operated 
near  together,  nor  on  the  sami^  side  of  the 
street,  excepting  to  a  very  limited  extent 
and  for  a  very  short  distance,  and  that  with 
tbegreatestprecautton.  Itis  contended  that 
tbedistrict  court  erred  In  decreeing  defend- 
ant any  aflarmattve  relief;  also,  that  some  of 
the  findings  of  the  district  court  were  not 
supported  by  the  evidence;  that  some  of  the 
findings  are  Inconsistent  with  each  oUier, 
and,  lastly,  that  the  decree  is  in  many  re> 
speets  inconsistent  with  the  findings. 

From  a  careful  examination  of  the  plead- 
ings and  evidence  In  the  case  we  are  per- 
suaded that  the  first  contention  of  appellant 
Is  well  founded.  We  are  unable  to  find  any- 
thing in  the  answer  of  defendant  demanding 
or  entitling  it  to  affirmative  relief.  In  addi- 
tion to  tliu.  the  evidence  submitted  to  the 
trial  court  shows  that  it  does  not  need,  and 
la  not  entitled  to,  any  protection  from  the 
telephone  system  of  plaintlA  We  are  unable 
to  Qnd  any  proof  that  the  proximity  of  the 
plainttfTs  wires  to  those  of  defendant  will 
render  defendant's  service  any  less  effective 
than  were  they  more  remote,  as  it  seems  to 
be  pretty  clearly  shown  by  the  evidence  that 
plaintiff  would  be  the  only  sufferer  by  the 
transmission  of  electricity  from  defendant's 
system  to  that  of  plaintiff;  the  electrical 
force  used  by  defendant  bei  ng  so  much  greater 
tban  that  of  plaintiff.  There  is  much  said 
in  the  testimony  about  injury  to  persons  and 
property  from  the  wires  of  the  two  systems 
coming  in  contact  by  falling  one  upon  the 
other,  but  of  this  we  presume  the  municipal 
authorities  of  the  city  of  York  will  have  com- 


plete control,  In  the  exercise  of  the  police 
powers  granted  to  it  for  the  protection  of  ilfo 
and  property  upon  the  street,  and  within  its 
jurisdiction.  So  much  of  the  decree,  there- 
fore, which  enjoins  plaintiff  and  its  agents 
and  servants  from  constructing  or  using  any 
telephone  wire  parHllel  to,  and  within  eight 
feet  of.  any  electric  light  wire  of  defendant 
will  be  vacated,  and  the  decree  to  that  extent^ 
modified,  as  not  properly  In  the  case  sulnnit- 
ted  to  the  court  upon  the  pleadings  and  evi- 
dence. 

The  real  contest  in  this  case  Is  as  to  the 
right  to  occupy  the  streets  on  the  north, 
south,  and  east  sides  of  the  public  square, 
which  Itf  upon  the  north  side  of  Bixth  street, 
between  Lincoln  avenue  and  Grant  avenue, 
on  the  east  side  ot  Grant,  between  Fifth  and 
Sixth  stre^,  and  on  the  south  side  of  Fifth 
street,  between  Grant  and  Lincoln  avenues, 
and  Nieretore  it  Is  not  deemed  necessary  to 
notloe  here  all  ot  the  questions  presented  and 
discussed  in-  the  very  able  briete  and  oral  ar- 
guments submitted  1^  the  attwna^  tor  either 
side. 

It  may  be  observed,  as  shown  In  the  find- 
ings and  decree,  that  Uw  ordinance  under 
which  defendant  was  given  the  right  to  oc- 
cupy the  streets  and  public  grounds  ot  the 
city  waa  passed  on  Uie  19th  day  of  E(ep- 
terAber.  1887,  and  that  under  which  plain- 
tiff obtained  its  right  was  passed  on  the  7th 
of  the  fidiowlng  November,  thus.  In  point  ct 
time,  ^ving  to  defendant  the  first  authority 
to  occupy  the  streets  and  public  grounds,  but, 
of  course,  not  to  the  exclusion  of  plaintiff. 
That  in  pursnance  ot  the  ordinance  passed  In 
September,  and  prior  to  the  time  of  the  pas- 
sage of  the  ordinanoe  under  which  plaintiff 
asserts  its  right  to  occupy  the  streets  and 
public  grounds  of  the  city,  defendant  had 
constructed  and  erected  its  electric  light  stap 
tion  and  plant  at  a  coat  of  about  $6,Oi30.  and, 
prior  to  the  erection  of  any  poles  or  wires  by 
defendant,  had  occupied  with  its  poles  and 
wires  some  of  the  streets  and  alleys  ot  the 
city;  and  in  this  connection  it  may  be  no- 
ticed that  one  of  the  findings  of  the  district 
court  is  to  the  effect  that,  at  the  time  of  the 
erection  of  its  poles  and  wires  by  defendant, 
plaintiff  and  its  officers  bad  full  knowledge 
of  the  fact,  and  made  no  objection  thereto. 
The  proof  shows  that  the  building  and  ma* 
chinery.  constructed  by  defendant  prior  to 
the  taking  ot  any  action  by  plaintiff  towards 
the  erection  of  its  poles  and  wires,  was 
placed  on  the  alley  west  of  Lincoln  avenue, 
running  north  and  south,  and  nearly  one 
block  north  ot  tfixtfa  street,  which  is  the 
northern  boundary  of  the  public  square,  and 
that  it  constructed  a  line  of  poles  thence 
south  along  the  alley  to  a  point  opposite  the 
south  aideofthesquare,  or  on  Fifth  street,  and 
that  upon  the  pole  on  the  north  side  ot  Sixth 
street,  but  within  che  street,  a  cross-arm  was 
placed  facing  to  the  east  along  the  north  side 
of  said  Sixth  street,  and,  in  addition  thereto, 
a  pole  was  set  on  the  north  side  of  that  street, 
at  the  west  side  ot  lincolu  avenue,  which  in- 
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dicated  a  purpose  to  run  east  along  the  north 
side  of  the  square  to  Grant  avenue,  and  that 
at  tlie  time  of  the  erection  of  this  last  pole 
platntifT's  poles  had  been  laid  along  tlie  nortli 
side  of  the  square  in  Sixth  street,  and  on  the 
east  side  of  the  square  in  Grant  avenue,  but 
bad  nut  been  set  up.  We  think  it  Is  also 
sufficiently  established  that  at  or  prior  to  this 
time  the  officers  and  agents  of  the  parties  had 
a  conference  upon  the  subject  of  the  occu- 
pancy of  the  streets,  when  it  was  said  bj  the 
representatives  of  the  plaintiff  that  there 
would  be  no  conltict;  that  plaintlft  would 
place  its  wires  upon  poles  of  such  length  as 
would  enable  defendant  to  erect  its  poles  and 
wires  the  height  prescribed  by  ordinance, 
upon  the  same  side  of  the  street,  without  in- 
jury to  the  use  of  plaintiff's  wires;  but  that 
when  defendant's  servants  were  erecting  its 
lines  from  the  alley  to  Lincoln  avenue,  a 
force  of  men  was  put  to  digging  holes  on  the 
north  and  east  sides  of  the  square,  and  plac- 
ing the  poles  therein,  and  at  the  noon  hour 
which  immediately  followed,  the  poles  were 
set  up  and  a  wire  placed  thereon  so  low  th^ 
defendant  could  not  place  its  wires  without 
interference;  but  that  defendant,  during  the 
afternoon,  erected  its  poles  itnd  placed  a  wire 
thereon  which  extended  some  two  feet  above 
the  wire  of  plaintiff,  and  at  about  that  time 
this  action  was  instituted  by  plaintiff.  It  is 
also  pretty  clearly  shown  that  plaintiff's  su- 
perintendi'nt  had,  prior  to  this  time,  repre- 
sented that  the  poles  to  be  erected  by  him 
witbio  the  business  part  of  the  city  would  be 
at  least  40  feet  long,  but  that  those  actually 
erected  were  much  shorter,  and  Chat,  after 
plaintiff's  agentsand  officers  had  induced  the 
agents  and  officers  of  defendant  to  believe 
that  there  would  be  no  objection  to  the  occu- 
pancy of  the  same  side  of  the  street  by  both 
parties,  under  the  arrangement  made  be- 
tween them,  plaintiff's  agents  and  officers  so 
far  changed  their  minds  as  to  conclude  that 
they  would  so  occupy  tbe  street  as  to  prevent 
its  occupancy  by  defendant;  and  in  this  there 
is  shown  something  of  a  want  of  good  faith 
on  the  part  of  plaintiff's  officers  and  agents. 
But  it  is  contended  that  the  finding  of  the 
court  that  defendant  first  occupied  the  east 
and  south  side-s  of  the  public  square  is  en- 
tirely unsupported  by  the  evidence,  since  it 
was  shown  by  substantially  all  of  the  witness- 
es that  the  poles  of  plaintiff  were  distributed 
along  the  street  some  four  days  prior  to  the 
erection  of  the  defendant's  poles  and  wires. 
While  it  la  true  that  the  proof  shows  these 
facts,  yet,  for  the  purpose  of  examining  this 
finding,  the  whole  of  this  part  of  tbe  case 
must  be  considered.  As  we  have  said,  de- 
fendant bad  constructed  Its  building  and 
placfd  its  machinery  therein,  and  had  com- 
menced the  construction  of  a  line  of  wires 
prior  to  the  construction  by  plaintiff  of  its 
system.  If  defendant's  witnesses  are  to  be  be- 
lieved, and  they  must,  In  support  of  the  de- 
cree, a  mutual  understanding  existed  be- 
tween the  officers  and  agents  of  the  two  com- 
panies, by  wbicfi  it  was  fully  understood  that 


defendant  had  already  entered  upon  the  con- 
struction of  that  part  of  its  system  which 
WHS  to  occupy  tbe  ground  in  dispute.  In  vi- 
olation of  the  representation  made  to  the  citi- 
zens of  tbe  city  (as  well  as  to  tbe  officers  and 
agents  of  defendant)  that  poles  40  feet  in 
length  would  be  used,  plaintiff  caused  pules 
35  feet  in  length  to  be  scattered  along  the 
street.  This  was  observed  by  oneof  the  agents 
of  defendant,  but  relying  on  the  representa- 
tions formerly  made  to  him  and  others,  he  sup- 
posed that  a  mistake  had  been  made  in  pUc- 
ing  the  poles  of  that  length  upon  the  ground, 
and  that  they  would  be  removed.and  theagre^ 
ment  made  carried  out.  At  this  time,  as  we 
have  said,  defendant  had  entered  upon  the 
construction  of  the  line  of  wire,  and  was  not 
aware  of  plaintiff's  purpose  until  a  large  num- 
ber of  men  had  commenced  digging  holes  for 
the  erection  of  plaintiff's  lines  upon  the 
poles  which  the  plaintiff  bad  repeatedly 
agreed  should  not  be  used,  and  this,  in  part, 
at  an  hour  in  tbe  day  when  labor  was  usually 
suspended.  During  the  afternoon  defendant 
proceeded  to  place  its  wires  on  the  line  in  ao- . 
cordance  with  the  ordinanoeand  the  previous 
agreement  of  the  parties. 

We  are  quite  certain  that  plaintiff  cannot 
well  deny  the  correctness  of  this  finding; 
but  it  is  insisted  in  this  connection  that  de- 
fendant cannot  Insist  that  plaintiff  was  es- 
topped by  anything  its  officers  or  agents  bad 
said  or  done  previous  to  the  commencement 
of  the  action,  for  the  reason  that  no  estoppel 
was  pleaded  in  tbe  answer.  While  this  is 
true,  as  a  general  rule,  yet  we  know  of  no 
rule  of  equity  which  will  permit  a  plaintiff 
to  mislead  a  defendant  by  representations 
which  he  does  not  propose  to  carry  out,  and 
then  go  into  equity  for  the  purpose  of  en- 
joining such  defendant  from  acting  In  ac- 
cordance with  the  previous  arrangement, 
and  insist  that  plaintiff's  failure  must  be 
pleaded  as  estoppwl.  We  apprehend  that 
quite  the  reverse  is  the  rule  in  cases  of  this 
kind.  If  plaintiff  and  defendant  had  entered 
upon  an  agreement  upon  which  the  defend- 
ant relied,  plaintiff  cannot  enjoin  defend- 
ant from  living  up  to  such  an  agreement, 
upon  the  ground  that  it  was  not  so  plead- 
ed. While  defendant  might  not  be  enti- 
tled to  any  nfflrmative  relief  growing  out  of 
such  conditions,  without  alleging  the  facts, 
it  is  quite  clear  that  its  failure  to  plead  the 
estoppel  would  not  entitle  plaintiff  to  equi- 
table relief,  which  It  would  not  be  otherwise 
entitled  to  in  an  action  instituted  by  itself. 
But  it  is  insisted  that  it  is  impossible  to  com- 
ply with  the  provisions  of  the  decree,  for  the 
reason  that  by  it  defendant  la  permitted  to 
establish  and  operatelts  lines  along  the  north, 
east,  and  south  sides  of  the  public  square, 
which  it  is  said  in  the  brief  is  600  feet  upon 
a  side,  while  at  the  same  time  the  court  en- 
joined the  defendant  from  operating  its  sys- 
tem of  wires  along  and  parallel  to  the  plain- 
tiff's wires  for  more  than  300  feet.  While 
we  are  unable  to  find  anything  in  the  evi- 
dence which  gives  the  distances  upon  the  sides 
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of  the  Bqiian,7et  we  apprehend  that  the  plain- 
tiff  cannot,  this  reason,  complain  ot  the 
decree.  The  decree  is  entirely  oonsistent 
with  itself.  By  It,  defendant,  having  first 
occupied  the  nmrth.  east,  and  soalh  sides  of 
the  public  square,  is  entitled  to  sach  occu- 
pancy witliout  reference  to  any  claims  of 
right  which  plaintiff  may  have.  But  in  other 
pMtions  of  tbe  city  where  plaintiff's  and  de- 
fendant's lines  come  in  contact  defendant  is 
not  penuitled  to  erect  and  use  its  lines  so  as 
to  run  parallel  with  the  lines  of  plHintiff  for 
a  greater  distance  than  300  feet,  and  then 
only  when  properly  protected  by  guard  wires. 
The  provision  of  the  decree  in  this  respect 
can  have  no  reference  to  that  part  which  con- 
fen  upon  defendant  the  right  to  the  occu- 
pancy of  the  streets  named.  If  plaintiff  can 
so  adjust  its  wires  upon  the  north,  east,  and 
south  sides  of  the  public  square  as  to  render 
its  system  In  that  portion  useful  by  any  kind 
of  protection  which  it  may  devise,  there  is 
no  legal  objection  to  its  occupying  the  part  or 
the  street  named  either  by  the  erection  of  poles 
of  sufBcient  height  to  protect  the  wires  from 
the  influence  of  defendant's  wires,  or  by  any 
other  method  which  it  may  adopt,  so  long  as 
it  does  not  interfere  with  the  right  of  defend- 
ant to  use  and  exOTclee  its  own  franchise. 
We  see  notliing  in  the  ease  by  which  defend- 
ant could  complain  if  plaintiff  should  con- 
struct its  wires  upon  the  same  side  of  the 
street,  and  immediately  over  or  under  those 
of  defendant*  tor  defendant's  wires  could  not 
suffer  by  reason  of  proximity  to  t)K»e  of 
plaintiff.  It  would  seem  from  the  evidence 
that  plaintiff  might  make  use  of  the  side  of 
the  street  nnmed  by  the  construction  of  asys- 
tem  of  wires  on  poles  more  than  40  feet  high, 
and  in  such  case  defendant  could  not  com- 
plain; but  of  this,  of  course,  defendant  mast 
Judge  for  itself.  The  decree  in  this  particu- 
lar is  right.  Subject  to  the  modification 
hereinbefore  referred  to,  the  decree  of  the 
district  court  is  alUrmed  The  other  judges 
concur 


BooKSB  et  al.  t>.  Putub. 
(Supreme  Court  of  IFOmuPia.  Sept  17, 1889.) 

CoHSFiaAXJT— PlAADIVQ — EvmSHCB. 

1.  The  DetiUon  held  to  state  a  csase  of  aetlon 
against  eacQ  of  the  defendants. 

8.  The  evidence  considered,  and  field,  that  upon 
it,  and  ander  the  law  of  the  case,  the  verdict  and 
Judgment  must  be  upheld. 
(iiyUaiiiLs  by  the  Court) 

Error  to  district  court,  Toifc  eonnty;  TXou- 
TAL,  Judge. 

Scott  &  fftlbert  and  Breokenridge  A  Breck- 
wridffe,  for  plaintiffs.  Fnmca  it  Marian, 
for  defendant. 

Cobb.  J.   This  action  is  brought  on  error 
from   the  district  court  of  York  county. 
Philip  Puyear,  the  plaintiff  below,  brought 
action  for  conspiracy  against  John  W. 


Hinckley,  Blchard  D.  Booker,  and  Arthur  A. 
Alien  and  Edgar  H.  Allen,  partners  in  trade 
as  Allen  Bros.,  doing  business  iit  Omaha,  al- 
leging that  on  January  1,  1887.  »nd  prior 
thereto,  the  defendant  Booker  and  the  pltiln- 
tiff  were  partners  in  the  retail  grocery  busi- 
ness at  York,  doing  a  prosperous  business, 
in  which  plaintiff  had  invested  81,000,  and 
the  good-will  of  the  business  was  valued  at 
8500;  that  on  said  day  the  defendants  unluw- 
fuUy  entered  into  a  conspiracy  to  break  up 
his  said  business,  and  defraud  the  plaintiff 
of  his  money  invested,  and  of  the  good-will 
of  the  buBiner».  in  pursuance  of  which  they 
agreed  together  that  Booker  should  buy  of 
plaintiff  a  one-half  interest  in  said  business, 
under  the  pretense  of  a  fair  and  bona  fld» 
purchase,  but  intending  not  to  pay  for  the 
same,  and  that  the  haU  interest  should  be 
delivered  to  Booker  l)efore  payment,  and  that 
he  should  then  declare  himself  Insolvent,  dis- 
pose of  his  property,  and  refuse  to  pay  any  of 
the  indebtedness  of  .  the  business,  and  inform 
Allen  Bros.,  to  whom  the  business  of  plain- 
tiff and  Booker  owed  8267  for  groceries,  that 
they  should  come  and  superinduce  plaintiff 
to  give  a  bill  of  sale  to  them  of  his  half  in- 
terest in  said  business,  and  that  at  the  time 
of  making  and  securing  the  bill  of  sale  the 
defendant  Hinckley  should  come  forward  and 
claim  tliHt  he  owned  a  half  interest  in  tlie 
grocery  business,  which  he  had  purchased  of 
Booker,  and  to  induce  plaintiff  to  make  the 
bill  of  sale  to  Allen  Bros.  tha|^  they  should 
falsely  promise  the  plaintiff  and  agree  to  take 
out  of  said  business  only  groceries  sufBcient, 
at  the  market  price,  to  pay  them  their  debt 
of  8267,  and  turn  over  the  balance  to  plain- 
tiff, and  to  furnish  plaintiff  sufficient  grocer- 
ies, in  addition  thereto,  to  carry  on  a  grocery 
business  at  the  place,  and  in  the  building,  in 
which  the  business  was  then  situate,  and 
that  they  should  falsely  represent  to  the 
plaintiff  that  if  he  would  sign  such  bill  of 
sale  that  Hinckley  would  also  sign  It,  and  that 
they  should  further  represent  that  said  busi- 
ness should  be  turned  back  to  plaintiff  In  a 
few  liours  after  the  bill  of  sale  should  be  glv* 
en  to  them,  and  that  the  plaintiff,  in  the  in- 
terval, should  stand  on  the  sidewalk,  in  front 
of  his  store,  and  tell  his  customers  that  bis 
business  would  be  opened  up  in  a  short  time, 
and  he  would  go  on  with  the  business,  and 
that  Allen  Bros,  should  put  upon  the  store 
door  the  notice,  "Invoicing;  will  be  open 
soon,"  and  that  they  should,  after  obtaining 
such  bill  of  sale  and  possession  of  the  gro- 
ceries and  store-room,  sell,  or  pretend  to  sell, 
all  of  the  groceries  for  sufficient  only  to  pay 
said  indebtedness  to  them,  8267,  and  costs 
and  expenses  of  sale;  that  Booker  and  Hinck- 
ley should  thus  come  Into  the  possession,  and 
thus  t)ecome  tlie  owners,  of  said  groceries,  al- 
though, in  fact,  the  same  and  the  good-will 
were  of  the  value  of  81.500,  and*that  each  of 
said  representations,  promises,  and  agree- 
ments was  fraudulent  and  false;  that  in 
pursuance  of  said  conspiracy  the  defendant 
Booker,  on  the  29th  December,  1886,  under 
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pretenBe  of  a  lona  fid«  purchase,  obtained 
from  plaintiff  the  one-half  interest  of  saitl 
grocery  business,  and  took  possession  of  it, 
and  declared  himself  insolvent,  disposed  of 
all  his  property,  refused  to  pay  any  indebted- 
ness of  the  grocery  business,  and  so  informed 
Allen  Bros.,  who  then  came  and  promised 
and  superinduced  the  plaintiff  to  give  them  a 
bill  of  sale  of  his  faalf  interest  in  the  grocery 
business,  and,  to  induce  plaintift  to  make 
such  bill  of  snle,  they  falsely  and  fraudulent- 
ly agreed  to  take  out  of  said  business  gro- 
ceries sufi9cient  to  pay  their  debt  of  $267,  and 
no  more,  and  to  turn  the  balance  back  to 
plaintiff,  and  U>  furnish  him  sufflcient  gro- 
ceries to  carry  on  a  business  at  the  place,  and 
in  the  building,  at  which  the  same  then  were, 
and  that  Hin^ley  would  also  sign  the  bill  of 
sale,  and  that  the  grocery  business  should  be 
turned  back  to  plHintiff  within  a  few  hours 
after  signing  the  bill  of  sale;  and  the  plain- 
tiff stood  In  front  of  the  store  building  in 
which  the  business  had  been  carried  on,  and 
told  his  customers  that  his  business  would  be 
opened  up  in  a  sliort  time,  and  be  carried  on 
in  bis  own  name;  and  Allen  Bros,  put  on 
the  door  of  the  store  building  the  words,  "In- 
voicing; will  be  opened  soon,"  and.  after  get- 
ting possession  of  the  groceries  and  the  store- 
room, Allen  Bros,  sold  and  disposed  of,  or 
pretended  to  sell  and  dispose  of.  all  of  said 
groceries,  and  Booker  and  Hinckley  became, 
or  pretended  to  become,  the  owners  thereof; 
and  thus  tli^  defendants,  by  fraud  and  con- 
spimcy.  defrauded  the  plaintiCF  of  all  of  his 
groceries  and  the  business,  and  of  the  money 
the  plaintiff  had  there  Invested,  and  his  good- 
will therein,  valued  at  91.500,  whereby  the 
same  is  lost  to  the  plaintlfT,  to  bis  damage  in 
that  amount,  no  part  of  which  has  been  paid; 
wherefore  he  prays  judgment,  etc. 

The  defendants  Booker  and  Hinckley  an- 
awerad  separately,  denying  the  allegations  of 
theplaintifl.  Tlie defendants  Allen  answered 
specially,  objecting  to  the  jurisdiction  of  the 
court,  that  the  petition  does  not  show  that 
they  are  jointly  liable  with  the  other  defend- 
ante,  or  either  of  them,  on  the  cause  of  action 
set  up,  and  that  they  are  residents  cX.  Douglas 
county,  (Che  service  on  them  was  not  made 
in  York  county. )  and  that  the  petition  which 
ohsrges  a  conspiracy  against  them  and  the 
other  defendants  does  notstate  facts  sufficient 
to  give  the  court  jurlsdictltm  of  the  persona 
of  defendants.  This  plea  was  argued  by 
counsel,  and  was  overruled  by  the  court. 
The  defendants  on  leave  answered,  generally, 
denying  every  allegation  of  the  plaintiff. 
There  was  a  trial  to  a  jury,  with  verdict  for 
the  plaintiff,  asseasi  ng  his  damages  at  •311.20. 
The  defendant's  motion  for  a  new  trial  bav- 
iog  been  overruled,  Judgment  for  the  plain- 
tiff was  entered  upon  the  verdict.  The  case 
is  now  brought  to  this  court  on  numerous 
exceptions  to  the  proceedings  aql  judgment 
of  the  court  below. 

The  evidence  preserved  in  the  bill  of  ex- 
ceptions is  volnnunous  and  conflicting.  The 
testimony  of  the  plaintiff,  who  was  exam- 


ined as  a  witness  on  his  own  behalf,  was  evi- 
dently believed  by  the  jury,  and,  so  far  as 
tl)is  court  of  review  is  concerned,  must  be 
taken  as  credible  and  true  if  not  fonnd  to  be 
inconsistent  in  Itself.  From  his  testimony 
it  appears  tbat  in  November  and  December^ 
1886,  the  plaintiff  was  carrying  on  a  smalt 
grocery  busi  ness  in  the  town  of  York.  Look- 
ing at  his  testimony  alone,  and  without  mak- 
ing allowance  for  the  peculiar  manner  of  his 
examination  by  counsel,  it  would  appear,  up- 
on the  first  reading,  tliat  he  was  in  the  busi- 
ness by  himself;  but.  on  examining  it  by  the 
light  of  other  testimony,  it  appears,  without 
discrediting  any  of  his  stateraentB,  that  at 
the  time  he  was  in  partnership  with  one 
Kempton.  The  plaintiff  had  invested  In  his 
business  alraut  81.000.  Kemptcm  had  In- 
vested really  nothing,  except  his  note  to  the 
plaintlfT  for  8400.  On  December  27, 1886, 
the  defendant  Booker  succeeded  to  the  part- 
nersliip  of  Kempton  by  purchase  from  Kemp- 
ton  or  the  plaintiff,  or  from  both,  (the  fact  is 
not  dear;)  but  it  is  shown  that  Kempton's 
note  was  given  up,  and  Booker's  for  a  like 
amount  was  substituted.  The  plaintiff  te^ 
titles  that  it  was  bis  understanding  and  agre^ 
ment  with  Booker,  when  he  came  into  the 
business,  that  he  was  to  pay  plaintiff  this 
8400;  that  he  then  represented  to  plaintiff 
that  be  had  tbe  money  in  the  bank  to  pay  it, 
and  that  he  was  also  to  pay  one-tialf  of  the 
bills  then  to  be  paid  by  the  partnership  for 
which  he  represented  th»t  he  had  the  money. 
On  the  next  day  be  came  into  the  store,  and, 
upon  looking  over  the  book-accounts,  said 
that  there  was  not  as  much  on  the  boohs  as 
Kempton  bad  nspresented,  and  he  then  de- 
clared, in  emphatic  and  bad  languf^  that  he 
would  not  put  any  money  into  the  concern. 
That  plaintiff  then  talked  to  him  In  a  friend- 
ly manner,  telling  him  that  he  would  not  be 
able  to  carry  him,  and  that  he  would  be 
obliged  to  sue  him  if  he  did  not  pay.  That 
Booker  replied  that  plaintiff  could  not  make 
it  out  of  him,  and  that  he  would  not  pay  a 
cent.  The  plaintiff  appealed  to  F.J.  Fergu- 
son, the  agent  and  traveling  man  of  de- 
fendants ^len,  who  lived  in  Yoi^,  and  he 
said  that  be  would  see  Booker  and  talk  with 
him,  and  see  that  tbe  matter  was  fixed  up. 
That  Ferguson  afterwords  did  Bee  Bo(dcer,  as 
he  stated,  but  that  Booker  would  do  nothing, 
and  Ferguson  promised  to  write  to  'Allen 
Bros.,  at  Omaha,  and  told  the  plaintiff  not  to 
be  uneasy,  that  tli^  would  not  hurt  him. 
That  he  would  write  for  (me  of  them  to  oome 
up.  That  afterwards,  on  Jannaiy  19,  1887, 
in  the  afterfloon,  Booker  came  Into  the  store 
and  proposed  to  plaintiff  to  buy  his  remain- 
ing half  interest  in  the  business.  The  Ian* 
guage  of  the  plaintifrs  testimony  ta:  "Well, 
I  thought  about  it,  and  told  him  to  pay  me 
8700  cash,  and  1  would  do  It.  I  thought  it 
was  better  to  get  out  than  to  be  there  in  the 
way,  and,  if  he  would  pay  me,  I  would  get 
out,  and  he  wanted  me  to  wait  on  lifm  for 
the  money.  1  told  him  1  didn't  want  tu  wait; 
tbat  I  wanted  to  go  into  business  again,  and 
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would  hftve  to  have  the  money;  and  then  he 
aud  Hinckley  stepped  out  and  were  gone  a 
few  minutes*  and  then  came  back,  and  It 
wasn't  over  10  or  15  minutes  before  Mr.  Al- 
len and  Ills  attorney  came  in.  Mr.  Allen  be- 
gan to  talk,  and  1  looked  over  the  account- 
books,  and  said  to  him,  *  I  just  owe  you  two 
hundred  and  sixty-seven  dollars  on  your  bills; 
that  is.  back  payments; '  and  he  said  to  me, 
*  That  is  just  exactly  what  yon  owe  me.' 
Well,  I  told  him  that  1  didn't  know  that  Fergu- 
son said  he  would  send  down  for  them;  what 
for  I  didn't  know.  I  didn't  know  what  good 
be  could  do  me.  and  wanted  to  know  •  if  he 
was  going  to  shut  me  up? '  He  said,  *  No, 
not  to  be  uneasy  about  what  I  owed  him; 
that  I  had  always  paid  promptly.'  He  said 
'  not  to  be  uneasy,  that  the  trouble  would  all 
be  fixed  up;  that  he  would  try  and  straighten 
up  with  Booker  and  get  him  out  of  there,  and 
have  things  running  all  right  again.'"  The 
witness  also  testified:  "I  told  him  Booker 
was  here,  and  Mr.  Allen  stepped  down  to 
talk  with  Hinckley  a  minute  or  two,  and 
came  back  and  informed  me  '  that  Hinckley 
was  a  member  of  the  firm,  and  owned  half 
the  store.'  I  told  him  'that  was  tite  first  I 
knew  of  it;'  that  Hinckley  was  a  man  that 
didn't  own  anything;  that  he  iiad  been  work- 
ing all  winter  for  bis  board;*  and  so  he  and 
the  attorney  went  to  where  Hinckley  was 
standing  and  talked  with  him,  and  1  went 
about  the  store  attending  to  my  business,  and 
then  went  to  sapper,  and  came  back,  and  Al- 
len sent  for  Booker,  who  came  in.  aud  they 
spent  the  evening  talking  with  others  there, 
at  the  other  end  of  the  store.  Question.  Who 
did  they  spend  the  evening  with?  Anatoer. 
Allen  and  his  attorney,  and  Booker  and 
Hinckley.  Q.  Talking  t(^ether  at  the  other 
end  of  the  store?  A.  Yes.  Q.  What  were 
you  d<ring?  A.  I  was  attending  to  my  busi- 
ness. I  never  heard  anything  that  was  said 
at  all.  About  half  past  eight  o'clock  Mr.  Al- 
len came  and  took  me  to  the  lower  end  of  the 
store  and  said:  *Puyear.  I  see  how  this 
trouble  is;  Booker  has  sold  out,  and  turned 
the  whole  thing  over.  There  is  but  one  way 
to  get  out  and  save  trouble;  ttiat  is.  Id  the 
evening  I  want  you  to  come  forward,  my  at- 
torney will  make  a  bill  of  sale  out,  we  wunt 
to  get  Hinckley  into  It,  and  you  just  step  for- 
ward and  sign  the  bill  of  sale  first,  and  then 
we  wUl  go  ahead  and  take  an  Invoice  of  the 
store,  and  when  we  get  through  we  will  keep 
so  much  for  ourselves,  kick  Hinckley  out, — 
he  has  not  paid  but  •^O.  anyhow, — pay  him 
up  his  950,  and  kick  him  out,  and  turn  it 
over  to  you,  and  just  furnish  you  goods  right 
along.'  And  then  Allen  went  down,  and 
was  gone  ten  or  fifteen  miuutes,  and  then  his 
attorney  took  me  aside,  and  told  me  just  the 
same  thing  over  again.  Q.  Who  was  the  at- 
tcnney?  A.  I  think  they  called  him  'Fitz.* 
Is  this  the  gentleman  here?  A.  Yes,  sir; 
I  think  so."  The  witness  answered  to  the 
quesUon,  "Well,  what  occurretl  then?  A. 
The  attorney  told  me  the  same  thing,  and  I 
said  to  him:  '  Look  here.  I  have  thought  of 


another  thing;  suppose  after  I  go  and  sign 
the  bfU  of  saie  you  sliould  sell  ont  the  whole 
stock  St  forced  sale,  it  wouldn't  bring  $400, 
and  it  would  leave  me  in  a  bad  place.  AH  I 
have  got  is  right  here;'  and  he  said  he 
wouldn't  think  of  the  like.  Well,  they  talked 
ao  fair  that  I  agreed  to  sign  the  bill  of  sale,— 
BO  we  adjourn^  that  night,  and  I  gave  up 
the  key*  and  Hinckley  stepped  forward  and 
handed  over,  as  well  as  I  remember.  $34.10 
that  was  in  the  drawer.  *  *  *  Q.  What 
key  was  that?  A.  Key  to  the  business.  I  went 
out  and  took  It  to  Mr.  Allen's  attorney.  He 
and  Allen  were  standing  in  front  of  thestor^ 
and  the  attorney  said :  •  Booker  wants  me  to 
take  the  keys  until  to-morruw  morning.*  I 
thought  he  wanted  to  keep  the  keys  from 
Booker,  and  so  1  told  my  son  to  loc^  the  door 
and  give  the  key  to  Mr.  Allen,  and  he  did  so. 
Then  the  next  morning  I  came  up  and  went 
into  the  store  to  see  about  the  invoicing. 
When  I  got  in  Mr.  Allen  took  me  to  the  lower 
end  of  the  store,  and  said:  *  Whenever  we 
bring  forth  the  bill  of  sale,'  he  says,  *yoa 
step  forward  and  sign  It,  and  then  we  will 
go  ahead  and  have  everything  ready;*  so 
I  had  no  more  than  got  back  before  his  at- 
torney took  me  oft  again,  and  told  me  the 
very  same  thing,  and  I  told  him  1  would  sign 
the  bill  of  sale,  and  then  Mr.  Allen  took  me 
back  and  showed  me  a  statement  they  liad 
drawn  up.  They  had  looked  over  the  goods, 
and  the  items  I  don't  remember,  but  there 
was  in  the  store  for  me  about  9366  coming  to 
Hinckley  and  me  apiece,  and  8267  for  them. 
Q.  He  said  there  was  that  amount  of  goods? 
A.  Yes,  sir;  they  were  satisfied  there  was 
that  amount  of  goods  then.  Q.  What  oc- 
curred then?  A.  Well.  I  went  out,  and  my 
son  came  out  and  told  me  they  wanted  to  sea 
me,  and  I  went  in,  and  the  attorney  hLillooed 
to  me  *  to  come  around  and  sign  the  bill  ot 
sale, — signitquickl  quickl  quick!*  he  says, 
*  we  want  to  get  Hinckley  into  it.*  *Now,* 
he  says, '  Mr.  Hinckley,  you  come  In  and  sign, 
and  he  can  go  to  bell,' — that's  all.  <j.  Then 
what?  A.  Thej  bad  put  on  the  door,  *  In- 
voicing; will  be  open  soon.'  Q.  Who  put  It 
there?  A.  I  suppose  Allen  or  the  attorney; 
they  appeared  to  be  running  things.  9* 
Then  what  occurred?  A,  He  came  up  and 
peeped  out  over  the  door.  Alien  did.  and 
spoke  to  me.  and  said.  *  You  are  going  bock 
in  business,  now;'  again  he  said,  'Now  you 
go  out  and  tell  people  we  are  invoicing,  and  • 
wUI  be  open  soon,  and  you  are  going  back  in 
business ;  *  so  I  went  out  and  told  them,  when 
any  one  asked  me,  there  was  a  little  trouble 
between  myself  and  Booker,  and  we  should 
commence  again  that  evening.  I  stood  out 
for  some  time,  and  then  went  in  at  the  back 
door.  They  wanted  me  to  go  home,  but  I 
stood  around.  I  wanted  to  keep  Hinckley 
away  from  there,  but  they  wanted  him  to 
stay,  and  me  to  go,  and  so  I  went  home,  and 
left  Hinckley  in  tiie  store.  I  stayed  tHl  noon, 
and  came  back  and  it  was  closed  yet.  and  the 
sign  was  there  yet.  I  went  In  at  tlte  south 
dour,  and  Hinckley  was  there  still;  but  tliey 
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Bpoke.  and  said  they  had  concluded  to  send 
the  goods  around  to  different  stores,  and  I 
could  get  them  together  after  I  commenced 
business.  So  I  went  on  about  my  business, 
thinking  it  would  be  all  right.  I  thought 
they  would  do  what  was  right  by  me,  and  I 
went  liome  and  laid  down.  After  about  nine 
o'clock  I  went  to  the  store  and  called  him 
[Allen]  out,  and  said:  •  I  understand  you  are 
going  ahead  to  sell  the  whole  thing  out.  I 
will  never  give  ray  consent  to  that.  Every- 
thing I  have  is  In  that  store.'  *0h,  no,'  he 
said,  <  we  are  going  ahead  and  selling  these 
goods.  It  is  paying  us  enough.  There  will 
be  some  8700  of  goods  left.  We  have  got  a 
bill  of  aale  of  these  goods.  Hinckley  has 
signed  it,  and  we  have  gut  to  do  it,  as  a  turn 
I  suppose,  and  then  we  will  turn  them  over 
to  you,  and  look  you  out  a  location, — a  goo«l 
one, — where  business  is  not  so  much  over- 
done. We  will  get  Ferguson  to  look  you  up 
a  good  location.  *  *  *  *  Q.  At  that  time 
did  you  see  the  attorney  of  Allen  Brothers? 
A.  Yes,  sir;  after  Allen  left  he  came  up  to 
me.  and  told  me  the  very  same  thing,  word 
for  word.  What  next  occurred?  A,  He 
told  me  to  take  the  books  home;  that  Hinck- 
ley had  no  right  to  them ;  that  he  had  noth- 
ing in  the  store;  and  so  I  just  took  the  books 
on  home,  and  went  to  bed,  and  slept  sound, 
and  thought  everything  was  going  on  nice. 
I  didu*t  see  anything  more  of  them  until  next 
morning,  between  9  and  lU  o'clock.  I  met 
Allen  on  the  street  corner  near  the  First 
National  Bank,  and  asked  him  how  the  thing 
was  going  along.  He  said,  'Smoothly;  tliey 
got  out  about  97G  worth  of  goods  the  night 
before,  and  a  few  that  morning,*  and  he  said: 
*I'll  bet  this  morning  there  is  more  than 
95U0  worth  there  now,  and  we  are  holding 
them  goods  up  to  get  all  out  there  is  in  them. ' 
I  told  him  that  was  what  1  wanted.  Tiie 
next  thing  I  saw  of  them  was  at  half  past  3 
o'clo<^  He  and  his  attorney  came  to  me  and 
Bidd  *thBt  there  wouldn't  be  anything  left; 
it  would  take  everything  to  pay  Allen's  bill;* 
and  Mr.  Allen  made  some  remarks.  That 
was  the  first  I  kiMW  I  was  robbed.  I  never 
said  a  word.  I  knew  it  wasn't  any  use  to 
talk  to  them.  I  would  have  to  go  to  a  higher 
authority  to  get  anything  out  of  them. 
State  whether  you  ever  saw  any  of  those 
goods  afterwards,  and,  if  so,  where.  A.  The 
next  I  saw  at  them  was  here,  on  the  west 
sideof  the  square,  in  the  possession  of  Hiadc- 
ley  and  Boi^r.  Q.  In  k  store  there,  were 
they?   A.  Yea.  sir.  Q.  Were  those  the  goods 

Siu  had  in  your  store?  A.  They  were.  Q. 
ow  many  did  you  see  there?  A.  It  looked 
like  there  might  hare  been  $500  worth  or 
more.  *  *  *  Q.  After  you  saw  those 
goods  in  Hinckley  and  Bo(Aer*s  possession 
was  there  anything  said  by  you  to  tbem,  and, 
if  so,  what  was  the  conversation?  A.  I  had 
a  conversation  with  Hinckley.  He  said  the 
agreement  with  Allen  Brothers  was  that  they 
should  turn  the  goods  over  to  him.  Booker 
said  that  Hinckley  had  passed  into  possession 
of  theguoia." 


In  reply  to  counsel  the  plaintiff  stated  that 
there  was  about  SliOUO  worth  of  goods  when 
defendants  took  possession,  and  about  S115 
worth  of  fixtures;  that  Hinckley  and  Booker 
took  the  fixtures,  he  understood,  and  they 
were  over  there  in  their  store.  This  is  the 
pith  and  strength  of  the  plaintiff's  testimony, 
as  given  in  his  own  behalf,  on  his  examina^ 
tion  in  chief.  There  was  a  cross-examinap 
tlon  at  length,  but,  as  it  appears,  without 
material  difference  or  effect  as  to  the  credi- 
bility  and  value  of  his  evidence.  There  was 
also  called  a  number  of  witnesses  who  testi- 
fied in  his  behalf,  and  corroborated  his  state- 
ments generally  a»  to  the  value  of  the  goods, 
and  in  some  other  respects. 

The  defendants  alaoc&lled  and  examined  a 
number  of  witnesses,  including  Arthur  Al- 
len, the  defendant,  T.  J.  Ferguson,  the  trav- 
elling man.  Booker,  and  Hinckley,  and  oth- 
ers. It  may  be  said.  In  general  terms,  that 
some  one  or  more  of  these  witnesses  contra- 
dicted the  plaintiff's  testimony  In  every  ma- 
terial particular.  Nevertheless,  as  before 
stated,  it  is  significant  that  the  jury  believed 
the  candid  story  of  the  plaintiff,  and  disb^ 
lieved  that  of  the  defendants  and  the  wit- 
nesses who  contradicted  him.  As  has  been 
often  laid  down  in  the  highest  courts,  the 
preponderance  of  evidence  does  not  necesst^ 
rily  consist  in  the  number  of  witnesses  testify- 
ing to  particular  facts,  but  to  characteristics 
which  shed  light  on  the  controversy,  and  in- 
spire confidence  in  the  truth  of  the  evidence. 
The  consistency  of  testimony  with  other  ac- 
knowledged facts,  the  candor  and  ingenuous 
demeanor  of  witnesses,  or  the  subtlety  and 
artifice  with  which  they  testify,  their  inter- 
est In  the  issue  and  their  self-defenses,  their 
readiness  to  correct  misapprehensions,  or  the 
pertinacity  with  which  they  adhere  to  doubU 
ful  statements, — are  elements  in  determining 
the  weight  of  evidence.  It  was  doubtless 
considerations  of  like  nature  that  induced  the 
Jury  to  beUeve  the  plaintiff's  evidence  when 
in  some  important  pai-ticalars  he  was  "with- 
stood to  the  face"  by  more  than  one  of  the 
defendants. 

The  law  of  the  ease  was  given  to  the  jury 
In  eleven  impartial  and  wetl-considered  in- 
structions, neither  party  taking  exceptions  to 
any.  The  errors  relied  upon  by  counsel  in 
their  brief  are:  (1)  In  admitting  any  evi- 
dence against  Allen  Bros.,  tbe  petitien  not 
staling  a  Buffldent  cause  at  action  agi^nst 
them.  (2)  The  verdict  is  not  supported  by 
evidence.  (3)  That  the  verdict  is  contnvj  to 
law. 

By  the  Initial  statement  it  will  be  Been 
that  a  considerable  part  of  the  petition  all^^es 
conspiracy  against  all  the  defendants.  In 
this  the  pleader  followed  a  prevailing  custom 
in  like  cases.  It  was  probably  drawn  from 
the  precedent  of  Neudeeker  v.  Kohlberg,  81 
N.  Y.  2^,  cited  by  counsel  for  defendant  In 
error,  in  wldch  the  action  was  lost  fm  want 
<tf  evidence,  and  not  for  want  of  a  skillfully 
drawn  petition.  The  plaintiffs  counsel  In 
the  bridi  fails  to  point  out  Bpecifical^  where 
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and  bow  the  petition  has  ftiiled  to  allege  a 
■uffidMit  eauae  of  action  against  either  or  all 
of  the  defendants.  The  real  oitiise  of  action 
presented  \iy  ttie  petition  is  that  the  plain- 
tiff, who  was  in  possession  of  tiie one-half  in- 
terest of  a  Btoelc  of  groceries  valued  at  $1,000, 
was  indnoed  to  sign  a  biU  of  sate  of  his  Inter- 
est for  the  oeteraible  purpose  of  enabling  the 
defendants  Allen  to  take  from  the  whole 
stock  •267,  the  indebtedness  of  the  plaintiff 
and  bis  partner  to  them,  under  their  promise 
that,  after  taking  out  the  amount  due,  they 
would  return  the  balance  of  his  interest  to 
him,  and  that,  instead  of  returning  the  bal- 
ance t4i  liim.  after  deducting  the  indebted- 
ness they  delivered  It  over  to  their  co*defend- 
ants,  one  of  whom  was  the  owner  of  the  other 
half  intereet  only.  This  allegHtlon,  it  true, 
was  a  wrong  for  wtilch  the  pluintifl  was  en- 
titled to  a  remedy,  and  not  only  against  tlie 
defendants  Booker  and  Hinckley,  but  also 
against  Allen  Bros.,  who,  through  the  false 
representations  alleged  to  hnve  been  made  by 
Arthur  Allen,  a  copartner  of  the  firm,  con- 
trolled tlie  conTCTBion  of  the  property  In  the 
manner  stiited,  and  defrauded  the  plaintiff 
thereof,  and  it  was  not  error  of  the  court  to 
receive  evidence  tending  to  prove  such  alle- 
gations. 

The  second  and  third  exceptions  mny  be 
considered  together.  The  supreme  court  oC 
VermonU  in  case  of  Slieple  t.  Fage,  12  Vt. 
519,  held  that,  "in  an  action  on  the  case  in 
the  nature  of  a  conspiracy,  tiie  gist  of  the  ac- 
tion is  the  damage  to  the  plaintiff,  and  not 
the  conspiracy.  (2)  When  a  conspiracy  is 
diarged  in  a  declaration  between  two  or 
more,  the  acts  of  one  in  pursuance  of  the  con- 
spiracy  are  the  acts  of  all  in  legal  contempla- 
tion, and  may  i>e  aUeged  in  such  case,  in  the 
declaration,  as  the  iiidi  vidual  acts  of  the  one. " 
The  case  of  Jones  v.  Baker,  7  Cow.  445.  was 
an  action  for  a  conspiracy.  In  the  opinion 
the  court,  by  Chief  Justice  Savage,  said: 
"A  writ  of  conspiracy,  properly  so  called,  did 
not  lie  at  the  common  law  in  any  c-ise,  hut 
where  the  conspiracy  was  to  indict  the  party 
either  of  treason  or  capital  felony,  and  a  ver- 
dict had  iKen  rendered  in  his  favor,  and 
such  writ  must  be  brought  against  two  at 
least.  All  the  other  cases  of  conspiracy  in 
the  books  were  but  actions  on  the  case. 
Though  it  was  usual  in  such  actions  to  charge 
a  conspiracy,  yet  they  might  be  brought 
against  one.  Skinner  v.  Gunton,  1  Saund. 
280,  note  4;  Savile  v.  lioberts,  1  Ld.  Raym. 
876,  379.  This  was  an  action  against  one 
only  for  procuring  the  plaintiff  to  be  indicted 
of  a  riot.  It  was  an  action  on  the  case,  and 
was  held  to  lie.  The  case  of  Subley  v.  Mott, 
1  Wils.  210.  was  a  special  action  on  the  case 
for  a  malicious  prosecution.  After  verdict 
against  one  only,  a  motion  was  made  in  ar- 
rest, in  answer  to  which  it  was  argued  that 
this  was  an  action  on  the  case,  founded  on  a 
wrong,  where,  if  any  one  be  found  guilty, 
the  plaintiff  should  have  judgment,  and  of 
that  opinion  was  the  whole  court;  and  tliey 
coQuidered  such  to  be  the  settled  law  since 


the  case  ct  Skinner  v.  Onnton.  1  Saund.  280. 
*  *  *  An  actual  conspiracy  can  seldom 
be  proved  anlees  by  circumstances,  but,  tf 
there  be  no  evidence  of  conspiracy,  the  plain- 
tiff may  recover  against  one  alone  wiiere 
there  is  sulflcient  evidence  against  him, 
though  not  enough  against  the  other.  This 
being  an  action  founded  in  tort,  one  defend- 
ant may  be  found  guilty,  and  the  other  have 
a  verdict  In  his  favor.  The  damage  here  is 
the  gist  of  the  action,  not  the  conspiracy. 
The  plaintiff  showed  damage,  and,  if  it  re- 
sulted from  the  wrongful  acts  of  the  defend- 
ants or  eitlierof  them,  the  plaintiff  was  enti- 
tled to  recover.  ** 

From  .these  examples  I  conclude  that,  al- 
though the  plaintiff  in  the  petition  chained  a 
conspiracy  against  Booker  and  Hinckley  and 
the  Allen  Bros.,  yet  tliat  it  was  not  necessary 
to  his  recovery  that  there  should  be  actual 
evidence  that  the  defendants  conspired  tio* 
gether,  nor  that  any  of  the  peculiar  rules 
governing  the  trial  of  an  indictment  for 
criminal  conspiracy  prevail  on  the  trial  of  the 
case  at  bar.  It  was  therefore  competent,  if 
the  jury  believed  from  the  evidence  that  the 
plaintiff  suffered  a  wrong  from  the  fraudu- 
lent acts  of  the  defendants  Allen  Bros.,  pet^ 
petrated  through  Arthur  Allen  and  their  at- 
torney Fltts,  in  taking  possession  of  his  store, 
fraudulentiy  inducing  him  to  sign  a  bill  of 
sale,  and  converting  his  goods  »nd  turning 
them  over  to  their  co-defendants  Booker  and 
Hinckley,  or  either  of  them,  or  to  other  par^ 
ties,  it  was  competent  for  the  Jury  to  return 
their  verdict  for  the  plaintiff  for  the  amount 
of  his  damages  so  sustained,  though  there 
might  have  been  no  proof  that  any  two  of  the 
defendants  actually  conspired  together  for  the 
purpose  of  perpetrating  such  wrong  upon  the 
plaintiff.  The  judgment  of  the  district  court 
is  affirmed.  The  other  Jodgea  concnr. 


LUDLUX  f>,  ROTHCEILD. 

iHupreme  Court  of  Minnesota.  Aug.  90, 1B89.) 
Chaitbl  MoneAQH— LBAsas— Avraa-AoqunuD 

FaOPBBTT. 

1,  A.  exeoDted  a  mortgage  on  personal  proper^, 
(which  was  duly  filed,)  and  BUMeqaeotly  sold  the 
property  to  B.  by  bUl  of  sale,  Qxpreasly  subject  to 
the  mortaage.  B.  aubseQuently  executed  a  mort- 
gage to  C.  Held,  that  B.  was  not  a  porolMBer  "In 
good  faith, "  and  hence  oould  not  attack  the  first 
mortgage  on  the  ground  of  fraud,  (following  Toi- 
bert  V.  Borton,  81  Minn.  618,  18  N.  W.  Rep.  M7,) 
and  that  C  under  his  mortgaga.  took  no  greater 
Interest  In  the  property  than  jus  mortgagor,  B., 
bad. 

i.  Where  a  lease  oontains  a  "ohattel  mortfage 
Clause, "  as  secnrity  for  the  performanoe  of  the 
oovwiantB  of  the  lease  on  the  part  of  the  lessee, 
the  election  of  the  lessor  to  terminate  the  lease 
(in  accordance  with  Its  provisions)  lor  breach  of 
tae  oovenanta  does  not  reLease  or  disobarge  tha 
lien  of  the  mortgage. 

8.  Where  parties,  by  their  contract,  In  dear 
terms  express  an  Intention  to  create  a  mortgage 
lien  upon  personal  property,  not  then  owned,  but 
to  be  sulnequently  acquired,  by  the  mortgagor, 
whether  then  in  being  or  not,  the  mortgage  at- 
taches as  a  lien  on  the  properly  aa  soon  as  the 
mortgagor  acquires  It,  as  against  him  and  all 
olalming  under  him  with  notice  or  by  voluntary 
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oOQTeranoe,  the  same  as  if  the  property  had  be- 
loDgea  to  him  whea  the  mortgage  wu  executed. 
{Sullatnu  by  the  Court) 

Appeal  from  district  coDrt,  Hennepin 
county;  TouHa«  Judge. 

Action  hy  John  Ludlnm  against  Samuel 
Botheblld.  Plaintiff  iQ>pea]8. 

GUger  A  ffarrinn,  for  appellant.  Thot. 
Canty  and  S.  Meymt  for  respondent. 

MiTOHELL,  J.  This  was  an  a^on  to  re- 
cover damages  tot  tbt  wrongful  conversion 
of  certain  personal  proper^,  oonststing  of 
the  fixtures  and  furniture  in  a  buildli^  in 
the  dtj  of  Mlnneaptdis  occupied  aa  a  saloon. 
Both  parties  claim  under  one  Elkon.  In 
1886  plaintiff,  the  owner  of  the  >)ailding, 
rented  to  Blkon  for  the  term  of  15  years,  at 
s  yearly  rental  of  •8.600,  p«yable  SSOO  a 
month  in  advance.  The  lease  contained  va- 
rlotts  covenants  on  the  part  of  Elkon;  also  a 
provision  that,  if  any  of  these  covenants 
should  not  be  kept  by  him,  the  plaintiff 
might  cancel  and  annul  the  lease,  and  re-en- 
ter. The  Instrument,  which  was  executed 
and  acknowledged  by  both  parties,  contained 
a  "chattel  mortgage  clause"  to  the  effect 
that  the  lessee  expressly  pledged  and  mort- 
gaged to  the  lessor  all  the  fixtures,  furniture, 
etc.,  "which  is  now,  or  may  at  any  time 
liereafter  be,"  on  the  demised  premises,  for 
the  faithful  performance  and  strict  fulfill- 
ment of  all  the  covenants  of  the  lease;  and. 
in  case  of  any  default  on  part  of  the  lessee 
in  any  of  these  covenants,  the  lessor  might 
take  possession  of  the  pledged  and  mortgaged 
property,  and  sell  the  same,  and  out  of  the 
proceeds  pay  and  discharge  "all  rents,  dam- 
ages, and  expenses"  which  might  at  that 
time  be  due  and  incurred.  This  instrument 
was  Bled  in  the  office  of  the  city  recorder. 
The  property  in  controversy  was  the  furni- 
ture and  fixtures  which  Glkon  pat  into  the 
building,  and  which  remained  there  until 
taken  by  the  defendant,  in  June,  1888.  On 
February  18.  1888.  Elkon  executed  a  bill  of 
sale  of  the  property  to  one  Littman,  which 
was  expressly  made  "subject  to  such  lien  or 
mortgage  on  said  property  by  the  lease  of 
said  premises  made  by  John  Liidlum  to  said 
Elkon."  On  the  same  day  Littman  executed 
a  mortgage  on  the  property  to  the  defendant. 

Elkon  and  his  subtenants  or  assigns  re- 
mained in  possession  of  the  premises  until 
about  July  1,  1888.  Tlie  rent  was  paid  up 
to  March  15.  1888,  since  which  time  noth- 
ing has  been  paid  for  the  use  and  occupation 
of  the  premises,  except  8210,  paid  by  one 
Palmer.  It  Is  alleged  in  the  answer,  and 
(as  we  will  assume)  admitted  In  the  reply, 
that  on  or  prior  to  March  12,  1888,  Elkon 
has  broken  some  of  the  covenants  of  the 
lease  on  account  of  whicti  plaintiff  elected  to 
treat  the  lease  as  terminated,  and  on  that 
day  commenced  an  action  to  recover  posses- 
sion of  the  premises,  in  whicti  he  obtained 
judgment,  July  7,  1888.  Plaintiff  claims 
the  property  under  "chattel  mortgage  clause" 
in  the  lease,  and  d^endant  under  the  mort- 


gage from  Uttman.  When  the  plaintiff 
rested,  the  court-  directed  a  verdict  tOr  de- 
fendant, whioh  is  assigned  aa  error.' 

The  defendant  claims  that  this  direction 
was  Justified  on  two  groands; 

1.  Tliere  was  evidence  which  ft  Is  claimed 
proved  that  the  mortgage  fnnn  Elkon  to 
plalnttft  was  coupled  with  an  agreement  that 
the  mortgagor  might  sell  and  dispose  of  the 
property  for  his  own  use  without  paying  the 
mortgage,  and  this,  it  ia  claimed,  rendered  it 
fraudolentnnder  the  statute  as  to  defendant. 
The  sale  by  Elkon  to  Littman,  It  will  he  re- 
membered, was  ocpressly  made  subject  to  the 
plaintira  mortgage.  This  was  actual  no- 
tice to  Littman  of  the  existence  of  the  mort- 
gage, smd  therefore  he  was  not  a  purchaser 
^in  good  faith,"  within  the  meaning  of  the 
statute,  and  hence  could  not  have  attacked 
the  mortgage  on  this  ground.  Tolbert  v. 
Horton.  81  Minn.  518,  18  N.  W.  Bep.  647. 
Defendant  acquired  his  interest  under  Litt- 
man, and  stands  in  his  shoes.  He  is  simply 
mortgagee  of  whatever  Littman  took  by  am 
bill  of  sale,  which,  under  the  circumstances, 
was  the  equity  of  redemption,  subject  to  the 
plaintiff's  mortgage.  He  certainlycan  stand 
in  no  better  position  than  his  mortgagor  un- 
der whom  he  claims.  This  disposes  of  tlie 
first  point. 

2.  Itls  contended  that  plaintiff's  bringing 
an  action  for  the  possession  of  the  leased 
premlses-was  equivalent  in  law  to  an  ento', 
so  that  from  the  time  of  its  commencement 
the  lease  was  terminated,  and  no  subsequent 
rent  could  be  recovered;  there  being  no  pro- 
vision that  the  plaintiff  might  re-enter  with- 
out such  re-ent^  woiUng  a  forfeiture  of  the 
rents,  and  of  the  covenants  to  be  performed 
on  part  of  Etkoo.  The  claim  Is  ttiat  tlie 
whole  instrument,  "chattel  mortgage  clause** 
included,  terminated,  and  was  no  longer  of 
any  force  or  effect.  Considering  it  as  a  lease 
merely,  these  propositions  are  probably  cor- 
rect. But  the  instrument  has  a  dual  char- 
acter. It  is  both  a  lease  and  a  mortgage;  as 
much  so  as  if  in  two  separate  writings.  The 
termination  of  tlie  lease  did  not  release  or 
discharge  the  lien  of  the  mortgage.  AVhile 
it  may  be  true  that,  after  plaintiff's  election 
to  terminate  the  lease,  no  more  "rent,"  as 
such,  could  be  recovered,  yet  he  would  be 
entitled  to 'recover,  by  way  of  damages,  for 
the  use  and  occupation  of  the  premises  from 
March  to  July,  while  the  lessee  wrongfully 
withheld  the  possession,  and  the  rent  con- 
tracted for  in  the  lease  would  be  at  least 
prima  facte  the  measure  of  damages.  Had 
the  mortgage  been  merely  to  secure  the  pay- 
ment of  "rent,*'  then  might  have  been  a 
question  whether  it  would  cover  the  use  and 
occupation  after  the  termination  of  the 
lease.  But  It  was,  by  its  terms,  security  for 
the  performance  of  all  the  covenants  in  the 
lease,  among  which  was  one  that  the  lessee 
would  quit  and  deliver  up  the  premises  at 
the  end  of  the  term  of  the  lease,  or  at  any 
previous  termination  thereof  for  cause;  and 
out  of  the  proceeds  of  the  mortgaged  proper- 
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tj  the  lessor  was  authorised  to  pay  and  dis- 
ehai^,  DOt  merelj  all  rents,  but  also  all 
damages,  etc.  It  was  danaages  resulting 
trona  just  such  violations  of  the  covenants  of 
the  lease  as  occurred  in  this  case  which  the 
parties  had  in  mind,  and  which  the  mort- 
gage wan  intended  to  secure.  It  would  cer- 
tainly be  strange  if  the  lessee  could,  by  the 
Tiolstlon  of  his  contract,  compel  the  lessor  to 
elect  between  waiving  his  right  to  terminate 
the  lease  and  abandoning  his  mortgage  se- 
enritj.  We  are  therefore  of  opinion  that  the 
court  erred  in  directing  a  verdict  for  defend- 
ant. Upon  the  undisputed  evidence  in  the 
case,  the  plaintiff  was  entitled  to  a  verdict  for 
the  value  of  the  property,  at  least  to  the  ex- 
tent of  the  amount  due  blm  for  the  use  and 
ooeupation  subsequent  to  March  I5th. 

S.  Tiiis  renders  a  new  trial  necessary,  and 
with  reference  to  this  It  becomes  proper  to 
consider  a  third  question.  It  appenrs  that 
two  or  three  articiee  of  the  furniture  and 
fixtures  did  not  belong  to  Elkon  at  the  time 
the  lease  was  executed,  but  that  he  pur- 
cliased  them  subsequently,  and  put  them  in 
the  premises.  The  question  as  to  the  valid- 
ity and  effect  of  a  mortgage  of  future  prop- 
erty not  in  ewtf,  or  not  owned  by  the  mort- 
gagor at  the  time,  is  one  upon  which  much 
has  been  said  and  written.  At  common  law 
a  mortgi^  conld  operHte  only  on  property 
actutiUy  in  existence  at  the  time  of  giving 
the  mortgage,  and  then  actually  belonging  to 
the  mortgagor.  Thisdoctrlne.  being  founded 
upon  a  technical  rule,  was  frequently  evaded 
or  modihed.  For  example,  the  courts  in- 
vented the  doctrine  of  "potential  existence, " 
so  as  to  extend  the  operation  of  a  mortgage 
to^roperty  "potentially"  belonging  to  the 
mortgagor  as  an  incident  of  other  property 
then  in  existence,  and  actually  belonging  to 
him.  as,  for  instance,  crops  to  be  ra^ed  on 
land  of  which  be  was  prestintlyin possession. 
This  is  as  far  as  this  court  has  heretofore 
had  occasion  to  go.  Oil  Co.  v.  Maginnis,  32 
Hfnn.  193,  20  K.  W.  Bep.  85;  Miller  v.  Ma- 
chine Co.,  85  Minn.  399.  29  N.  W.  Kep.  52. 

Then,  again,  tt  was  sometimes  held  that, 
althougli  not  good  as  a  mortgage,  such  an  in- 
strument was  valid  as  an  executory  agree- 
ment for  a  mortgage,  which  -would  author* 
lz«  the  contractee  to  take  possession  of  the 
property  as  soon  as  it  was  acquired  by  the 
contractor,  provided  he  did  so  before  third 
parties  acquired  any  rights.  A  different  rule, 
however,  obtained  in  equity.  There  tt  was 
held  that,  while  the  mortgage  did  not  pass 
the  title  to  such  property,  it  created  an  eqai- 
teble  interest  in  it,  which  would  prevail 
against  creditors  and  purchasers  with  notice 
or  without  consideration,  although  the  mort- 
gagee had  not  taken  possession.  The  theory 
on  which  this  proceeded  was  that  the  mort. 
gage  WBB  opwative  as  an  executory  agree- 
ment wtalch  attached  to  the  property  wlten 
aoquired,  and  in  eqolty  transferred  the  ben- 
eficial intereat  to  the  mortgagee,  the  mort* 
■agor  being  a  trustee  for  him  of  the  legal 
ntle,  and  that  equity  would  consider  that 
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done  which  onght  to  be  done.  This  has  been 
the  settled  law  in  England  ever  since  the  de- 
cision, over  25  years  ago,  of  Holroyd  v.  Mar- 
shall. 10  H.  L.  Cas.  193.  The  same  doctrine 
was  announced  in  this  country,  over  45  years 
ago,  by  Judge  SroRTin  Mitchell  v.  Winslow, 
2  Story,  630,  and  has  long  been  the  doctrine 
of  the  fedeml  courts,  notably  In  the  admin- 
ifltration  and  distribution  of  estates  in  bank- 
ruptcy. It  is  becoming,  if  it  is  not  already, 
the  prevailing  doctrine  of  the  state  courts. 
Without  troubling  ourselves  about  the  flo- 
tions  and  technical  reasons  (of  no  practical 
value  or  interest)  resorted  to  in  order  to 
reach  it,  we  consider  the  result  arrived  at 
sound  in  principle.  We  are  of  the  opinion 
that,  except  in  cases  prohibited  by  statute, 
(see  Oen.  Laws  1887.  c.  176.)  whenever  the 
parties  by  their  contract  in  clear  terms  ex- 
press an  intention  to  create  a  positive  lien 
upon  personal  property  not  then  owned,  but 
to  be  subsequently  acquired,  by  the  mort- 
gagor, whether  then  in  esse  or  not,  the  mort* 
gage  attaches  as  a  Hen  on  the  property  as 
soon  as  the  mortgagor  acquires  It,  as  against 
the  mortgagor  and  all  ctnliping  under  him, 
«ither  by  voluntary  transfer  or  with  notice, 
precisely  as  if  the  property  had  be^n  in  being 
and  belonged  to  the  mortgngor  when  the 
mortgage  was  executed.  Of  course,  it  is 
necessary,  as  in  the  case  of  any  mortgage, 
that  the  property  should  be  deRnltety  pointed 
out.  so  that  it  may  be  distinguished  or  identi- 
fied. This  was  suiflciently  done  in  this  case 
by  describing  it  as  all  the  fixtures  and  furni- 
ture of  the  lessee  which  are  now,  or  may  at 
any  time  hereafter  be.  In  the  demised  prem- 
ises. Order  reversed. 


Benti.et  et  al. «.  Davidson  «t  at. 

(Suprvme  Court  of  WUconMn.    Sept  34,  1689.) 
Mbcoasicb'  Likss — FoRBCLosntB — Vkrdict — 

EQOITT— Co>'DlTION9. 

1.  Under  Rev.  St.  Wis.  |  8S33,  providing  that 
any  isiue  of  fact  io  aa  action  to  f oreoloBe  a  me> 
ohaoic's  lien  "sball,  on  demand  of  either  party,  be 
tried  by  a  Jury,  whose  verdict  thereon  shall  be 
ooDclusive  as  la  other  eases, "  where  a  party  has 
demanded  that  an  Issue  of  faot  be  tried  by  a  Jury, 
the  verdict  has  the  same  force  and  effect  as  to  aa 
actioD  at  law,  and  is  not  merely  advisory,  as  If  the 
court  had  submitted  the  issue  to  a  Jury  without  a 
demand  from  elthw  party. 

j}.  The  aoUon  beuig  merely  statmtory,  the  pro- 
vision of  section  8328  t£at  the  verdict  shall  be  con- 
clusive does  not  Impair  the  constitutional  powers 
of  a  court  of  equity. 

8.  Thoagb  a  builder  has  agreed  that  the  aretal- 
tect's  certificate  shall  be  a  condition  preoedent  to 
every  payment  on  the  work,  he  may  recover  the 
amount  due,  If  he  can  prove  that  the  work  is  com- 
pleted in  aooordance  with  the  contract,  and  that 
the  oertUloate  i>  arUtnrily  or  dishooeetlv  witbr 
held. 

Appeal  from  snperitn:  ooort,  Ullwaukee 
county.  * 

This  action  was  broagbt  under  chapter 
148,  Rev.  St.t  to  foreclose  a  lien  upon  a  cei^ 
tain  boildlng  In  the  dty  of  Milwaukee,  and 
the  lot  upon  which  the  same  is  situated,  for 
anall^ted  balance  due  for  materials  furnished 
and  li£or  performed  in  the  erection  of  snob 
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building  by  the  plafntifh  for  the  defendants, 
pursuant  to  a  contract  In  writing  entered  in- 
to by  the  parties.  No  question  is  raised  on 
the  regularity  or  sufficiency  of  the  proceed- 
ings preliminary  to  the  action.  The  eon- 
tract  of  the  parties  for  the  erection  of  the 
building  contains  the  usual  provision  that  all 
payments  on  account  thereof  were  to  be  made 
on  the  eertlflcates  of  the  architects,  BurnhiAn 
A  Boot.  The  contract  makes  the  architects 
the  Qual  arbiters  of  the  quality  of  the  mate- 
rials, the  sufficiency  of  tiie  worlc.  and  the 
value  of  extra  work  performed  by  plain- 
tiffs OD  the  building,  and  relieves  the  de- 
fendants from  all  obligations  to  make  pay- 
ments on  the  contract  or  for  extra  work  un- 
til the  plaintiffs  <Atained  the  certificates  of 
the  architecto  that  the  materials  and  work 
are  in  Hccordance  with  the  contract,  and  also 
of  the  value  of  any  such  extra  work.  Such 
certificates  were  obtained  for  all  payments 
made  by  the  defendants  under  Uie  contract. 

It  is  conceded  that  no  such  certificates, 
covering  the  claim  in  tills  actiuni  were  everol}- 
tatned,  but  tlie  complaint,  as  amended,  alleges 
that  defendiints  waived  the  production  there- 
of, and  further  that  the  building  was  erected* 
in  strict  compliance  with  tlie  terms  of  tlie  con- 
tract in  every  res()ect,  and  that  certiticates 
thereof  were  duly  demanded  of  the  architects, 
who  willfully,  arbitrarily,  iind  wrongfully  re-, 
fused  to  sign  the  same.  The  defendants  in 
their  answer  tnke  issue  on  these  averments  of 
thiscomplaint  They  allege  gross  violations  of 
the  contract  iMth  in  materials  and  labor,  and 
interpose  a  counter-claim  for  damnges  tlier»- 
for.  Issue  was  duly  taken  upon  l!m  counter- 
claim. On  demand  of  the  I'liuntiSs,  the  is- 
sues in  the  case  were  trit-d  by  a  jury.  A 
special  verdict  was  returned,  in  whicli  the 
jury  found  that  the  plaintifTs  had  fully  per- 
formed their  contract  to  erect  the  building, 
and  the  value  of  extra  work  done tliereon; 
that  the  architect  arbitrarily  refusted  to  certi- 
fy thereto;  that  tliey  so  refused  by  direction 
of  defendants;  and  that  the  defendants 
waived  the  obtaining  of  such  certificates,  and 
accepted  the  building  as  a  full  performance 
of  their  contract  by  plaintiffs.  The  balnnce 
unpaid  on  the  contract  price  is  undisputed, 
and  tlie  dnmajres  assessed  by  the  Jury  con- 
sist of  sucli  balance  and  the  value  uf  extra 
work,  less  a  credit  to  defendants  on  account 
of  a  certain  change  in  specifications  which 
reilucfd  the  cost  of  the  work.  A  motion  by 
defendants  to  set  aside  the  verdict  and  for  a 
new  trial  was  denied,  and  Judgment  was 
thereupon  entered  for  the  plaintiffs  for  the 
amount  so  asaessed  by  tlie  jury.  The  de- 
fendants appeal  from  such  judgment. 

Finche^t  Lynds  A  Miller,  for  appellants. 
J,  A.  JSggoa,  for  respondents. 

Lyon,  J.,  {after  stating  the  facts  as 
above,)  I.  The  issues  herein  were  tried  by 
a  jury  un  demand  of  the  plaintiffs.  This  is 
in  accordance  with  section  3328,  Rev.  St., 
whicli  provides  that,  in  actions  brought  under 
chapter  143,  to  foreclose  liens,  "any  issue  of 


fSM!t  therein  shall,  on  donand  of  ^ther  parly, 
be  tried  by  ajury.  whose  vodlct  thereon  shall 
be  conclusive  as  in  other  cases.**  This  court 
has  held  that  such  verdict  has  the  force  and 
effect  of  a  verdict  in  an  action  at  lav.  Wil- 
ier V.  Bergenthal,  60  Wis.  478, 7  K.  W.  Bi>p. 
362;  Merits  r.  Larsen,  70  Wis.  569,  86  N. 
W.  Rap.  881.  Jt  WHS  also  held  In  tiiose 
cases  that  an  action  under  chapter  143,  in  all 
its  essential  eharaoteilatlos,  is  a  suit  in  equi- 
ty. This  ruling  has  been  followed  in  oth^r 
cases.  Spruben  v.  Btout,  52  Wis.  617,  9  N. 
W.  Bep.  277:  Huse  v.  Washburn,  59  Wis. 
416, 18  N.  W.  Bep.  341.  It  was  suggested 
by  connsel  that  the  last  case  is  in  conflict 
with  Wiliw  v.  Bergenthal  and  Moritz  v.  Lur- 
sen.  An  examination  of  tlie  opinion  by  Mr. 
Justice  Obton  In  Huse  v.  Washburn  will 
show  that  the  ease  Is  decided  on  the  bypothe< 
sis  that  no  jury  trial  was  demanded.  It  was 
held  that,  idthough  the  court  submitted  the 
question  of  indebtedness  to  a  jury,  as  it  un- 
doubtedly had  power  to  do,  the  verdict  was 
mei'ely  advisory,  all  the  Issues  In  the  actinn 
being  of  equitable  cognizance.  It  seems 
clear  that  such  must  be  the  result  if  no  jury 
is  demanded.  If  one  is  demanded,  the  issues 
are  to  be  tried  as  issues  at  law.  Such  is  tlie 
rule  of  the  above  cases,  and  we  perceive  no 
conflict  between  thein. 

The  learned  counsel  for  the  defendants 
argued  that,  under  the  construction  thus 
given  to  section  3323,  the  provision  in  that 
section  for  a  jury  trial  is  void,  in  that  It  at- 
tempts to  limit  and  impair  the  constitutional 
powers  of  a  court  of  equity  as  respects  the 
trial  of  issues  of  fact,  and  maintain,  correoU 
ly,  no  doubt,  tliat  in  the  present  case  the 
court  did  not  pass  upon  the  issues,  but  gftve 
judgment  upon  the  verdict  alone,  as  in  an 
action  at  law,  whereas,  as  counsel  insisted, 
the  defendants  were  entitled  to  the  finding^ 
of  the  court  upon  the  proofs  as  in  olhe'r 
equitycases.  Thecasesof  Bonesteel  v.  Bone- 
steel,  28  Wis.  245.  and  Anderson  v.  Case.  Id. 
505,  are  cited  to  support  this  position.  The 
cases  of  Truman  v.  McCollum,  20  Wis.  379, 
and  Callanan  v.  Jndd,  28  Wis.  343,  which 
were  not  cited,  are  more  directly  In  point. 
In  the  last  two  cases  a  statute  whicli  at- 
tempted to  ingraft  upon  an  action  of  general 
equitable  cognizjtnce.  to-wit,  an  action  to 
foreclose  a  mortgage,  the  right  to  have  cer- 
tain issues  therein  tried  by  a  jury,  whose 
verdict  should  be  conclusive  upon  the  court, 
was  held  to  contravene  the  constitutional 
powers  of  a  court  of  equity.  But  we  have 
here  no  such  case.  This  action  is  not  one  of 
general  equitable  cognizance.  It  is  given  by 
chapter  143,  liev.  St.,  and  is  nurely  statutory. 
Courts  of  equity  have  no  ji/risdictiun  to  en- 
force the  statutory  remedy  under  the  general 
law  alone,  and  had  no  such  jurisdiction  wlien 
the  constitution  was  adopted,  as  they  hHd  In 
tlie  caaes  last  cited.  Hence  those  cases  do 
not  rule  this  case.  It  is  competent  for  the 
legislature,  when  it  gives  a  new  remedy,  to 
prescribe  the  procedure  by  which  the  remedy 
may  be  enforced.   It  may  prescribe  a  purely 
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equitable  or  a  pvrdj  legal  prooednre,  or  It 
may  Mend  the  tw<^  as  it  has  done,  conditlon- 
ally,  in  Uw  atatute  under  consideration.  The 
power  to  do  80  cannot  be  Bucceeafully  chal- 
lenged. We  conclude  that  section  8323  la  a 
valid  law. 

II.  The  plainUffa  failed  to  obtain  the  cer- 
tifleatea  of  the  aichiteots  that  they  bad  per- 
formed their  contract,  or  of  the  value  of  the 
exba  wOTk,  or  the  deduction  which  should 
be  made  from  their  claim  on  account  of  the 
^tengeofapaelfleationa.  The  oontmct  makes 
tlie  obtaining  of  such  certiftcatee  a  condition 
precedent  to  the  liability  at  defendants.  The 
casm  on  this  subject,  many  of  them  decided 
by  tbis  court,  hold  this  a  valid  and  binding 
agreement,  and  that  the  builder  has  no  right 
of  action,  under  such  contract,  for  hia  m^a- 
riala  and  labor  until  be  obtaina  such  oertifl- 
catea,  unless  tfapy  are  withheld  dishonestly 
*  and  arbitrarily.  If  so  withheld,  all  the 
caaea  agree  that  be  may  recover  showing 
the  fact,  and  ahowlng  also  that  be  baa  per< 
formed  the  contract  aooonUng  to  its  terms. 
The  feesUmony  in  the  present  case  tends  to 
prove,  and  the  jury  found,  that  the  plaintlfla 
fully  performed  their  oontract,  and  did  the 
«xtn  work  aa  diUmed,  and  that  the  architecta 
arbitrarily  withheld  their  certiflcates  thereof. 
Tlie  testimony  alao  supports  the  asaeeament 
by  the  jury  of  the  value  of  the  extra  work, 
and  tfae  sum  which  should  be  credited  to  de- 
fondanta  for  diange  of  apeclQcations.  We 
cannot  properly  disturb  those  findings. 

IIL  Much  testimony  was  given  on  the 
trial  upon  the  issue  whether  the  defendants 
bad  w^ved  the  alleged  defects  in  theerection 
of  the  building,  if  there  were  any,  and  the 

Broduction  of  the  architecta'  certi  Ocates. 
iot  since  it  has  been  determined  tliat  the 
plaintiffs  fuliy  performed  their  oontrHct,  and 
that  the  certiQcates  thereof  were  wrong- 
fully withheld,  the  question  of  waiver  be- 
comes immaterial,  and  will  not  tie  conaid- 
ered. 

Several  exceptions  were  taken  to  the  charge 
given  by  the  judge  to  the  jury.  Many,  per- 
haps most  of  these,  relate  to  the  subject  of 
w^var.  For  the  reason  Just  mentlonpd, 
these  liavebeoome  Immaterial.  None  of  the 
exceptions  to  the  charge  were  specifically 
urged  in  argument  as  grounds  for  a  reversal 
of  the  judgment,  and  it  Is  believed  that  all 
of  them,  except  those  on  the  subject  of  waiv- 
er, are  practically  overruled  by  the  views 
above  expressed.  They  require  no  further 
discussion.  The  judgment  of  the  superior 
court  most  be  affirmed. 


GmiTBAii  TsmT  Ck>.  of  New  Yobx  e.  Bttb- 

lON  *t  UCB. 

(Suprmw  Court  nf  WUeonHn.  Sept.  Si,  1889.) 

FLusiira— AnxDMBirr— STATtrrsd— Coxvuct  or 
IiAWB— UeuHT— Aonon  bt  TanBTBaa. 

1.  Though  leave  to  amend  a  complaint  be  erro- 
Deoosly  granted,  it  Is  not  oaoae  for  a  oew  trial  U 
the  amendment  be  to  add  a  redundant  atatwaent. 


mw  YOBS  v.  BUBTON.  141 

5.  Where  notes  are  executed  and  made  paya- 
ble in  one  state,  and  tbe  maker  resides  and  in- 
tends to  nse  the  money  borrowed  in  another  state, 
wbere  the  property  mortgased  to  seonre  the 
meat  of  the  notes  is  sltoated,  the  loetu  ooi^roctut 
is  tbe  state  In  which  the  notes  were  executed  and 
made  payable. 

8.  Under  Rev.  St  Wis.  t  2676,  providing  that 
a  statute  of  another  state  may  be  pleaded  by  refer- 
ring to  Its  title  and  the  date  of  its  passage,  it  ia 
ncrc  error  to  plead  its  substance  instead. 

4.  A  recital  ia  a  deed  of  trust  that  tbe  notes 
secured  by  it  are  untainted  by  usury  will  not  aot 
aa  an  estoppel  where  tbe  holders  of  the  notes  bad 
notloe  of  the  usury  before  pnrcbasing  them. 

fi.  It  a  note  aeenred  by  &  deed  of  trust  is  voU 
for  usury,  ttaedead  of  tmsfc  la  also  void. 

6.  In  a  suit  by  a  trustee  under  a  statute  (Bev. 
St.  1 2607}  allowing  bim  to  sue  without  joining  his 
benefldaries,  any  defense  may  be  made  which 
might  have  been  nude  had  the  benefldariea  been 
joined. 

Appeal  f  rona  circuit  court.  Walworth  coun- 
ty; John  B.  Winslow,  Judge. 

Action  by  the  Central  Trust  Company  of 
New  York  against  John  £.  Ilurton  and  his 
wife,  to  foreclose  a  deed  of  trust.  Judg* 
raent  was  entered  for  the  defendanta,  and 
tbe  plaintiff  appealed. 

Cotghauam,  Sylvester  dt  Seheiber,  for  ap- 
pellant.  QuaWet,  Spenae  A  Quar{e$f  for 
spondents. 

CoLB,  G.  J.  Tbla  Is  an  appeal  from  two 
ordera;  one  overruling  ademurrer  to  portlona 
of  the  answer,  and  the  other  refusing  to  ap- 
point a  receiver  of  the  mortgaged  property. 
The  action  ia  brought  to  foreclose  a  trust- 
deed,  executed  by  John  E.  Burton  and  wife 
to  secure  the  payment  of  certain  notes,  made 
by  the  Burton  Manufacturing  Coinpany« 
payable  to  the  order  of  Burton,  and  indorsed 
and  negotiated  by  him  to  various  parties. 
The  defendant  Burton  answered,  setting  up 
tbe  defense  of  usury  to  theae  notra.  The  ap- 
pellant is  tfae  trustee  named  in  tbe  deed,  and 
loaned  some  money  on  the  notes,  and  loans 
were  made  by  other  parttea  on  other  notes, 
who  presumably  hold  them. 

The  court  below  treated  the  answer  as  at- 
tempting to  set  forth  two  diatinct  defenses, 
but  we  think  this  is  an  erroneous  view  of  it. 
As  we  understand  the  answer  it  really  seta 
forth  but  one  defense;  that  is,  usury  in  the 
negotiation  of  the  various  notes  which  ao> 
company  tlie  trust-deed.  There  are  matters 
in  the  answer  which  are  not  strictly  pertinent 
to  that  defense;  but,  when  the  whole  answer 
Is  considered  together,  it  will  be  found  that 
the  only  defense  stated  is  usury.  All  the 
facta  well  pleaded  relate  to  that  Issue.  It  is 
true  that  at  the  commencement  of  tbe  six- 
teenth paragraph  it  is  said:  "For  a  further 
answer  in  this  behalf  tbis  defendant  avers," 
etc.,  then  stating  tbe  material  facts  which 
show  usury  In  tbe  n^otiatlons  of  tbe  notes. 
The  preceding  allegations  or  statements  in 
the  answer  are  mostly  redundant.  The 
learned  circuit  judge  thought  the  answer  at- 
tempted to  set  forth  two  distinct  defenses, 
neither  of  which,  standing  alone,  was  good, 
and  gave  leave  to  amend  the  answer  lu  tbe 
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particnlan  he  deemf^  It  defecttre.  A  point 
18  made  by  appellant's  counsel  that  this  leave 
to  anieod  the  answer  should  not  have  been 
granted,  because  usury  was  an  odious  de- 
fense, and  leave  to  set  It  up  was  not  In  fur- 
therance of  j  iistice,  and  should  only  have  been 
allowed  on  condition  that  Burton  pay  the 
principal  of  the  monejv  loaned  before  making 
that  defense.  According  to  our  construction 
of  the  answer  it  contains  only  one  defense, 
and  the  amendiueut  altoweil  was  quite  un- 
necessary. That  the  answer  states  with  sat- 
flcifnt  certainty  usurious  agreements  in  ne- 
gutiatfng  the  various  notes  mentioned,  seems 
to  us  too  plain  for  discussion.  The  lenders 
exacted  and  reserved,  and  the  borrower 
agreed  to  pay,  for  the  useof  the  money  loaned, 
a  greater  sum  than  legal  interest.  Accord- 
ing  to  the  averments  in  the  answer,  14.  16. 
and  17  per  cent,  on  the  sums  loaned  was  ex- 
acted. If  the  agreement  to  pay  such  a  rata 
for  the  use  of  money  does  not  constitute  usu- 
ry, we  know  not  what  would.  Tlie  transac- 
tions unexplained,  as  stated,  import  gross 
usury  on  their  face.  It  is  true  the  copy  of 
the  note  which  is  set  out  in  the  complaint  Is 
for  the  payment  of  blank  dollars,  with  inter- 
est ut  the  rate  of  6  percent.  But  the  answer 
aUttes  tliat  tlie  notes  mentioned  in  paragraphs 
17.  18.  19,  20,  and  21.  which  are  secured  by 
the  trust-deed,  were  made  and  delivered  in 
New  York  upon  the  usurious  agreements 
stated.  We  observe  that,  while  the  notes  in 
question  were  executed  by  the  Burton  Man- 
ufaL-turing  Company,  they  were  merely  ac- 
cotiiniodation  notee.  which  were  delivered 
to  Burton  to  enable  him  to  borrow  money  on 
them  for  his  own  use.  Burton  was  presi- 
dent of  the  company,  executed  the  notes  on 
belialf  of  the  company,  as  its  president,  made 
tliem  payable  to  his  own  order,  and  the  com- 
pany never  received  any  consideration  for 
them.  They  were  not  binding  obligations 
until  Burton  negotiated  them.  Upon  the 
facts  bis  indorsement  in  effect  placed  the 
notes  In  the  same  position  as  though  he  were 
the  maker;  for.  until  he  transferred  them,  as 
we  have  said,  they  had  no  l^pU  existenoe  as 
binding  obligations. 

It  is  alleged  in  the  answer  that  the  notes 
were  made,  executed,  and  delivered  by  the 
Burton  Manuteeturing  Company  in  the  city 
of  New  York.  The  inference  Is  irresistible 
that  they  were  n^tiated  there,  and  tliey 
were  ceiialnly  made  payable  at  that  place. 
They  were  New  York  contracts,  and  the  law 
of  that  state  governs  as  to  their  validity. 
"Thegeneral  rulethat  contracts  are  to  be  gov- 
erned by  the  law  of  the  place  of  performance 
is  too  well  settled  to  require  the  citation  of 
authorities."  Newman  v.  Kershaw.  10  Wis. 
333.  Here  the  notes  were  negotiated  in 
New  York,  the  trust-deed  was  delivered  to 
the  plaintiff  there,  and  tliat  was  the  place 
oi  performance  of  the  contract.  The  fact 
that  the  trust-deed  Included' lands  in  this 
state  and  in  Chicago,  or  that  Burton  was  a 
resiUentof  this  state,  and  intended  to  use  the 
money  here,  does  not  cliange  the  rule.  As 


was  said  In  Lloydv.Ou]bert.6Beet  &S.  ICQ. 
cited  by  the  appellant's  counsel:  "It  is  agreed 
that  the  law  of  the  place  where  the  contract 
is  made,  ia  prima  fonts  that  which  the  par- 
ties intended,  or  ought  to  be  presumed  to 
have  adopted,  as  the  footing  upon  which  they 
dealt;  and  that  such  law  ought,  therefore,  to 
prevail.  In  the  absence  of  circumstances  in- 
dicating a  different  intenUon."  There  is 
nothing  In  the  circumstances  attending  the 
making  of  the  different  loans  which  warrants 
the  assumption  that  the  parties  did  not  in- 
tend that  the  law  of  New  York  should  apply 
to  them.  We  think  it  does  apply,  and  gov- 
erns the  validity  of  the  contract 

It  appears  to  us  that  the  objection  taken 
that  the  statute  of  New  York  in  regard  to 
usury  is  not  well  pleaded  in  the  answer  Is 
untenable.  The  defendant  might  have  mere- 
ly referred  to  the  statute  by  its  title,  (section 
2676, )■  without  stating,  as  he  did,  what  the 
statute  was.  The  objection  requires  no  fur- 
ther remark. 

It  is  further  said  that  the  recital  In  the 
trust^eed  estops  the  appellant  from  inter- 
posing  the  defense  of  usury.  We  are  unable 
to  understand  how  any  recital  can  have  that 
effect,  in  view  of  the  allegation  in  the  an- 
swer that  the  said  notes,  and  each  of  them, 
are  void,  and  that  all  parties  to  the  same,  and 
all  persons  and  corporations  concerned  with 
the  same,  had  full  knowledge  of  all  the  facts 
set  forth  relatiTs  to  the  making,  indorsing, 
and  delivery  of  said  notes,  and  ibo  usurious 
agreements. 

It  is  further  insisted  that  usury  in  the  con- 
tracts of  indorsement  of  the  various  notes 
cannot  be  made  to  the  trust-deed.  Upon  this 
point  we  shall  content  ourselves  with  the 
quotation  from  the  opinion  of  the  circuit 
judge,  which  sufficiently  answers  the  ob. 
jection:  "The  first  position  taken  by  the 
murrant  was,  substantially,  that  the  trust- 
deed  was  an  Independent  contract,  separate 
and  distinct  from  the  notes,  and  could  not  be 
affected  by  the  fact  that  the  notes  were  usu- 
rious, or  at  least  that  the  only  effect  of  usury 
in  the  loan  would  be  to  reduce  the  amonnt 
due  to  beneliciarles,  but  not  to  impair  the 
right  of  the  trustee  to  a  decree  of  foreclosure. 
Certainly  the  trust-deed  Is  in  fornf  a  separate 
and  distinct  cqntract,  but  no  more  so  than 
a  mortgage  given  to  secure  payment  of  a 
note  or  bond.  The  inclination  of  our  courts 
is  to  treat  all  conveyances  of  real  estate, 
whatever  their  form,  as  mortgages,  when  It 
is  shown  that  their  purpose  is  to  secure  the 
payment  of  a  debt.  This  is  eminently  logical, 
as  well  as  Just.  The  debt  is  the  thing,— the 
basis  and  foundation  of  the  whole  trans- 


iRev.  St.  Wis.  !  2676:  *'In  pleading  a  private 
statute,  or  a  rlRbt  derived  therefrom,  it  Bball  be 
sufflcient  to  refer  to  such  statute  b;  Its  title  aod 
the  day  of  its  passagOj  aad  the  coart  shall  there- 
upon  take  judicial  notice  tliereof.  In  like  mauner 
the  statutes,  aots,  and  resolves  of  the  oongreu  of 
the  United  State»,  and  of  the  legislature  of  anr 
state  or  territory  of  the  United  States,  pnbUshea 
by  authority  of  the  respeoUve  governments  ther*. 
of,  may  be  pleaded.  * 
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I    a:::.  When  tbe  dfbt  is  extinguished,  or 
J    ^-'i=rnasoii  ceases  to  exist,  no  logical 
1    r-siz  can  be  assisfned  for  endeavorln;;  to 
I    it-^:  sp  ao  appearance  of  life  tn  the  mort- 
I         vhicb  is  simply  an  accessory  of  tlie 
I      :.  The  sole  object  and  purpose  of  tlie 
I    r  t^rage  is  to  secure  the  payment  of  a  debt. 
I    1'  :L»re  be  no  debt,  if  it  is  paid  or  extin- 
r-       in  any  way.  the  mortgage  has  no 
ei-'.^r  reason  for  Us  existence;  it  is  functus 
sf.cia.  These  remarks  appear  to  me  to  apply 
urell  to  a  trust^eed,  whose  sole  purpose  Is 
to  !*cnre  a  debt,  as  they  do  to  a  mortgage. 
V.^f3ct  tbat  the  nominal  conveyance  is  to 
it.M  person,  other  than  the  creditor,  mattes 
Indifference  in  the  8ul)stantial  character  of 
transaction.   It  is  stili  an  accessory, — a 
am  security  dependent  on  the  existence 
ct  a  debt  for  its  life.   My  conclusinn  is  tbat 
trust-deed  has  no  legal,  or,  rather, 
effective,  existence  as  a  contract  or  obliga- 
tion, save  in  so  far  as  it  represents  an  actual 
iiiJel.t*^ne8s.   Starting  from  this  basis,  it  is 
evident  that,  whenever  a  state  of  facts  is 
proven  which  defeats  the  alleged  debt,  this 
sime  state  ot  facts  defeats  the  lien  of  the 
tru3t-dee«l ;  and,  If  a  defense  to  a  part  of  tlie 
iHeged  debt  1)e  proven,  ft  must  operate  pro 
Ptnto  upon  the  lien  of  the  trust-deed.  But 
it  is  said  that  the  creditors  or  beneflclaries 
Doder  this  trust-deed  are  not  before  the  court, 
and  that  the  defense  of  usury  cannot  be 
entertained  without  their  presence,  on  the 
general  principle  that  no  person's  property 
rights  can  be  impaired  who  has  not  bad  his 
day  in  court.    This  objection  seems  specious 
at  first,  but,  on  reflection,  I  thinic  there  is 
nothing  in  it.   Our  statute  (Rev.  St.  g  2607) 
provides  that  the  trustee  of  an  expi-ess  trust 
may  sue  without  joining  hfs  l>eneQctary. 
Furthermore,  the  trust-deed  in  suit  (sub- 
division 5)  provides  that  the  trustee  may, 
and  in  a  certain  contingency  must,  sue  to  fore- 
close the  trust-deed.   To  this  clause  the 
holders  of  the  notes  have  assented  and  agreed 
by  accepting  aud  holding  the  notes  secured 
by  the  deed  as  fully  and  effectually  as  if  they 
bad  subscribed  their  names  to  the  deed  itself. 
Now  if,  as  must  be  conceded,  the  trustee  has 
power  to  sue  and  foreclose  this  trust-deed,  and 
thus  obtain  an  effective  judgment  of  fore- 
closure and  sale  for  the  benefit  of  alt  his 
beneficiaries,  it  certainly  would  be  passing 
strange  tliat  in  such  a  proceeding  the  defend- 
ant Ciin  set  up  no  defense  to  tlie  debt,  or  any 
part  of  it,  when,  as  we  have  seen,  sucli  de- 
fense operates  equally  as  a  defense  to  the 
supposed  lien.    We  may  add  that  it  is  in 
the  power  of  the  circuit  court.  If  it  deems  It 
necessary  for  the  protection  of  the  riglits  of 
parties,  to  order  the  holders  of  the  notes  to 
be  brought  in. 

The  moUoQ  for  the  appointment  of  a  re- 
ceiver of  the  property  was  denied,  without 
prejudice.  Itcim  berenewedata8ul>sequent 
time,  if  necessary  for  the  protection  uf  the 
beneficiaries.  The  orders  appealed  from  are 
affirmed,  and  the  cause  remanded  for  further 
proceedings. 


Latin  %,  Mtttual  An>  Sooibtt  or  Br. 
PiffTER's  Etanoblicai.  Lutiiebah  Ooh- 

OBEOATION  OF  MlLWAUKSE. 

(Suvrane  Court  of  WiteonHm  Sept^  34, 1889.) 

Etidbnob— CsBTiTioAn  or  Baptibm. 

Under  Ber.  St.  Wis.  S  4172,  provldliur  that 
offlcsi&l  certificates  of  births,  marrlasea,  and  deaths 
issued  in  foreign  countries  In  which  such  births, 
marriages,  and  deaths  have  occurred,  If  authenti- 
cated as  therein  prescribed,  shall  be  presumptive 
evidence  of  the  facts  oartlfled,  a  oertLncate  of  bap- 
tism Is  inadmissible  to  prove  the  age  of  the  person 
certified  to  have  been  baptised. 

Appeal  from  droutt  conrt,  Milwaukee 

county. 

Action  by  Wilhelmfna  Lavln  against  the 
Mutual  Aid  Society  or  St.  Peter's  EvauKell- 
oal  Lutheran  Congregation  of  Milwaukee, 
Wis.  Judgment  was  rendered  for  the  plain- 
tiff, and  the  defendant  appealed. 

/.  C  Litdwtg,  for  appellant.  Turner  A 
Timlin  and  F,  J,  Boithardtt  tor  respondent. 

Cole,  0.  J.  The  constitution  of  the  de- 
fendant corporation  provided  that  persons 
belonging  to  an  Evangelical  Lutheran  Con-. 
gregation  of  Milwaukee,  who  were  over 
18  and  under  45  years  of  age,  and  were 
healthy,  able  to  work,  and  industrious,  might 
become  members  of  the  association.  These 
were  the  qualifications  prescribed  for  persons 
desiring  to  become  members. 

The  defense  set  op  in  the  answer  to  defeat 
a  recovery  is,  in  substance,  that  the  plaintiff's 
husband,  when  he  applied  for  admission  in 
February,  1880,  falsely  and  fraudulently 
represented  that  he  was  less  than  45,  while 
in  fact  he  was  about  47.  as  he  well  knew; 
consequently  be  was  too  old  to  be  admitted 
as  a  member  of  the  corporation,  under 
its  oonstitution  and  by-laws.  There  was 
not  a  particle  of  evidence  that  the  insured 
made  any  false  representation  as  to  his  age. 
Of  course  tt  is  conceivable  that  he  might  have 
t>een  older  than  he  represented  himself  to  be, 
yet  that  he  honestly  stated  what  he  supposed 
to  be  his  true  age.  In  such  a  matter  he  might 
make  an  honest  mistake  through  ignorance 
as  to  his  age.  But  for  the  purpose  of  show- 
ing his  true  age  when  he  applied  for  admis- 
sion, there  was  offered  In  evidence,  on  the 
part  of  the  defense,  the  certlBcate  which  ap- 
pears in  the  bill  of  exceptions,  which  certifi- 
cate was  at  first  admitted  against  the  plain- 
tiff's objection,  to  prove  his  baptism,  but  tlie 
certificate  was  subsequently  withdrawn  from 
the  consideration  of  the  juiy,  the  court  hold- 
ing that  it  was  not  admissible  under  the  stat- 
ute to  prove  any  fact  in  the  case*  This  rul- 
ing  is  the  first  error  assigned  for  a  reversal 
of  the  judgment. 

It  is  perfectly  clear  to  our  minds  that  the 
court  below  was  right  in  excluding  this  piece 
of  evidence.  It  is  claimed  by  defendant's 
counsel  that  the  certificate  was  admissible  un- 
der section  4172,  Rev.  St.  Thatsectiou  makes 
otflcial  certificates  of  birttis,  marriages,  or 
deaths  issued  in  foreign  countries  in  which 
such  births,  marriages,  or  deaths  occurred. 
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purporting  to  be  founded  on  books  <^  record, 
when  ftuthenticated  as  therein  prescribed, 
presumptive  evidence  of  tiie  facts  in  such  cer- 
tiQ^tes  stated.  ,But  the  certiflcate  in  ques- 
tion did  not  purport  to  be  a  certiflcate  of  the 
birth  of  the  insured,  assuming  tliat  his  iden- 
tity with  the  person  named  therein  was  es- 
tablished. At  most  it  was  merely  a  certifi- 
cale  of  the  tmptlsm  of  the  deceased.  It  is 
true  it  incidentally  mentions  or  recites  the  age 
of  the  infant  baptised.  But  th»t  was  no  proof 
of  the  birth  of  such  infant.  Herman  v.  Ma- 
son, S7  Wis.  273.  But  it  ia  plain  that  the 
certificate  was  not  admissible  under  the  stat- 
ute, because  it  did  not  purport  to  be  a  certifl- 
cate of  th^  birth  of  anyone;  therefore  was  no 
evidence  bearing  on  the  question  of  the  age 
of  the  insured.  We  have  no  right  to  extend 
the  statute  to  a  case  not  coming  within  its 
provisions,  as  we  should  do  were  we  to  hold 
the  certiflcate  admissible  for  any  purpose. 

Tlie  court  directed  a  verdict  for  the  plain- 
tiff, and  this  is  assigned  as  error.  The  certif- 
icate offered  having  been  rightfully  with- 
drawn from  the  consideration  of  the  Jury, 
there  was  no  proof  whatever  in  the  case  that 
the  insured  was  over  45  when  he  became 
a  member.  There  was  uo  question  of  fact 
for  tlie  jury  to  consider  or  pass  upon.  We 
do  not  find  in  the  volume  of  Iowa  Beports 
the  case  to  which  counsel  referred  on  this 
point.  But  we  tlilnk  there  was  no  error  in 
the  court  directing  a  verdict  for  the  plaintiff 
upon  the  evidence.  Judgment  of  the  circuit 
court  is  affirmed. 


Blakx  v.  Blaesb. 
(fiuipretM  Court  cf  IRtoonsCn.  Sept.  SA,  1889;) 
DiTOBoa— AuMOHT— Honnmra  Jin>«nt?iT. 
1.  A  decree  in  a  divorce  proceeding  allowed 
the  wife  a  certain  Ham  upon  condition  tbat  she  ex- 
ecute a  release  of  all  dower  ligbt  She  agreed 
with  the  husband  that  the  amount  named  in  the 
decree  should  be  In  full  of  all  alimony,  and  for  a 
fall  share  of  the  husband's  property.  The  judg- 
ment did  not  declare  that  the  sum  was  the  wife's 
share  of  the  estate,  and  the  supreme  court  after- 
wards l^ld  that  it  was  simply  alimony,  and  not  "a 
final  division  "of  the  husband's  property.  Held, 
in  view  of  this  decision,  and  under  Rev.  SL  Wis. 
S  2869,  providing  that "  the  ooart  may,  from  time  to 
time,  on  the  petition  of  either  of  the  parties,  revise 
and  alter"  a  judgment  awarding  alimony,  and  sec- 
tion 3864,  providing  that  "the  court  may  'finally  di- 
vide and  distribute  the  estate, "  the  agreement  was 
not  a  bar  to  a  petition  to  modify  the  judgment 

9.  Under  Bev.  Bt.  Wis.  (  2364,  the  court  may 
adjudge  to  the  wife  alimony  out  of  the  husband's 
estate,  or  may  finally  divide  and  distribute  the  es- 
tate, and  section  23tIQ  prpvides  that  where  alimony 
Is  awarded  the  court  nuur,  from  time  to  Ume,  on 
the  petition  of  either  of  the  parties,  revise  and  al- 
ter such  Judgment,  and  make  any  judgment  which 
the  court  might  have  made  in  t^e  original  action. 
Held,  that  the  final  division  of  an  estate  oould  be 
made  in  a  subsequent  judgment. 

Appeal  from  circuit  court,  Milwaukee 
county;  D.  H.  Johnson.  Judge. 

May  1,  1882.  the  plaintiff  obtained  a  Judg- 
ment for  divorce  against  the  defendant,  up- 
on a  finding  that  it  had  been  agreed  in  open 
court  that  the  plaintiff  should  accept,  and  the 
defendant  pay.  the  sum  of  #2,000  in  full  of 


all  alimony,  and  for  a  full  share  of  all  her 

claim  in  and  to  the  defendant's  property;  and 
it  was  adjudged  therein  that,  u^wn  the  re- 
lease by  the  plaintiff  of  all  her  dower,  such 
$2,000  should  be  in  full  thereof.  Subse- 
quently It  was  held  in  this  case  that,  as  the 
judgment  did  not  expressly  declare  such 
82.^  to  be  the  plaintiff's  sliare  of  the  de- 
fendant's estate,  upon  division  and  partition 
thereof  tbe  same  should  be  construed  as  ali- 
mony, and  hence  that  the  Judgment  might 
subsequently  be  modified  in  such  a  manner 
as  might  be  just.  68  Wis.  303,  32  K.  W. 
Bep.  48.  Thereupon,  and  upon  a  petition  to 
modify  such  judgment,  it  was  found  by  the 
trial  court.  In  effect,  that  at  the  time  of  the 
commencement  and  prosecution  of  the  action 
the  plaintiff  did  not  know  either  the  amount 
of  property  then  owned  by  the  defendant,  or 
the  value  thereof;  that  in  the  negotiations 
with  the  plaintiff  respecting  such  alimony  the 
defendant's  agent  represented  to  tbe  plaintiff 
tliat  the  defendant  was  in  a  worse  financial 
condition  than  he  actual^  was  at  tbe  time; 
that  tbe  plaintiff  relied  on  such  representa- 
tions; that  DO  intentional  misrepresentation 
was  made  by  said  agent;  that  since  the  ren- 
dition of  said  judgment  tbe  circumstances  of 
the  parties  have  changed;  that  tlie  plaintiff 
is  in  needy  circumstances  flnancially;  that 
the  defendant  has  more  property  and  a  larger 
income  than  he  had  at  that  Ume;  that  he 
now  owns  unincumbered  real  estate  of  the 
value  of  at  least  $200,000,  and  from  which 
he  derives  an  annual  gross  income  of  about 
SIO.OOO;  and  as  conclusions  of  law  the  court 
found  therein  that  the  plaintiff  is  entitlt>d  to 
have  said  judgment  modified  by  a  further 
Judgment  in  her  favor,  and  against  the  de- 
fendant, for  the  sum  of  $30,000,  and  for  the 
further  sum  of  $1,000  as  attorneys'  fees  and 
disbursements  in  these  sutisequent  proceed- 
ing!), making  in  all  the  sum  of  $31,000  as 
her  full  and  final  share  and  allowance  in  the 
final  division  and  distribution  of  the  estate 
and  property,  real  and  personal,  of  the  de- 
fendant; that,  except  as  it  is  herein  directed 
to  be  modified,  said  original  judgment  stand, 
and  a  final  judgment  was  directed  thereon 
accordingly.  From  the  Judgment  entered 
thereon,  as  directed,  and  the  whole  thereof* 
the  defendant  brings  this  appeal. 

Turner  &  Timlin,  for  appellant.  /.  A., 
Sggent  for  respondent. 

Cassoday,  J.,  {after  stating  thefactt  at 
above.)  It  is  claimed,  in  effect,  that  the 
court  refused  to  find  that  prior  to  the  orig- 
inal judgment  the  plaintiff,  with  full  infor- 
mation as  to  the  amount  and  value  of  the  de* 
fendant's  property,  stipulated  and  agreed 
that  the  $2,000  mimed  in  that  jud^iment 
should  be  "as  a  final  distribution  of  ^1  the 
defendant's  property"  as  well  as  In  firil  for 
her  dower  interest  in  bis  lands.  It  is  only 
necessary  here  to  say  that  such  stipulation 
and  agreement  was  before  the  court,  and 
fully  determined  by  the  original  findings  and 
judgment,  and  that  notwithstanding  such  de- 
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termluUlon,  this  eoart  held  that  each  allow- 
anctt  was  nothing  more  than  alimony,  and  in 
no  sense  "a  final  dlTlsion"  of  the  defendant's 
property,  as  mentioned  in  the  last  clause  of 
aecCion  2369.  Ber.  St..  and  as  provided  for 
In  section  2364.  Id.i  68  Wis.  803,  32  N.  W. 
Bep.  48.  That  adjudication  afflrtned  an  or- 
der granting  a  motion  to  modify  the  original 
Judgment,  and  Erecting  Ute  taking  of  proofs 
and  a  bearing  as  to  the  further  or  additional 
Judgment  to  be  rendered  tbei-eln.  With  such 
an  adjudication  in  thla  case,  we  cannot  regard 
BDch  stipulation  and  agreement  between  the 
parties  before  the  original  judgment  as  con- 
clusive npon  thecour^  noraainany  wi^  bar- 
ring the  court  from  determining  the  matters 
directed  in  the  order  upon  the  proofs  taken 
and  hearing  had.  with  "due  regaitl  to  the 
legal  and  equitable  rights  of  each  party,  the 
ability  of  the  husband,  the  special  estate  of 
the  wife,  the  character  and  situation  of  the 
parties,  and  allthecircumatancesot  the  case.** 
Section  2364.  Hev.  St. 

It  is  further  claimed  that,  as  the  original 
judgment  was  simply  for  alimony,  the  power 
of  the  court  fn  any  subsequent  adjudication 
was  limited  by  statute  £o  a  mere  modification 
as  to  the  amount  of  such  alimony,  and  hence 
could  not,  by  way  of  modiOcation.  extend  to  a 
final  division  of  the  defendant's  property. 
This  contention  is  conceded  to  be  in  conflict 
with  the  reasoning  of  Byah,  C.  J.,  In  Camp- 
bell v.  Campbell.  In  that  case  it  was,  in  ef- 
fect, said  that  all  the  estate  and  Income  of 
the  husband,  whenever  and  however  acquired, 
actually  possessed  and  enjoyed  by  him  at  the 
time  of  a  subsequent  judgment  for  alimony, 
or  a  subsequent  judgment  for  division  of  es- 
tate, is  subject  to  such  snbsequentjudgment. 
87  Wis.  219;  We  are  not  aware  that  this 
dodrine  has  ever  been  questioned  by  this 
court.  On  tlie  contrary,  it  has  frequently 
been  sanctioned.  Hopkins  v.  Hopkins,  40 
Wis.  462;  Coad  v.  Coad.4I  Wis.  23;  Thomas 

Thomas,  Id.  229;  Bacon  v.  Bticon.43  Wis. 
197.  "The  courts  of  this  state,"  as  claimed 
by  counsel,  "only  have  such  powers  in  such 
actions  as  are  given  to  them  by  statute." 
Clarke  v.  Burke,  65  Wis.  361,  27  N.  W.  Rep. 
22.  It  is  on  this  theory  that  counsel  contend 
that  the  trial  court  exceeded  the  power's  given 
to  it  by  statute  in  granting  a  "GnaX  division 
and  distribution  of  the  estate."  The  statute 
authorizes  the  court,  In  the  first  instance,  to 
adjudge  to  the  wife  alimony  out  of  her  hus- 
band's estate,  or  to  finally  divide  and  distrib- 
ute the  estate.  Section  2364,  Rev.  St.  Of 
oourse,  where  there  is  a  Qnal  division  in  the 
first  instance,  tliere  is  no  good  ground  for  a 
subsequent  moJiacatlon,  and  huiee  it  Is  for- 


>  Seciioo  2860  provides  that  **  the  court  may,  from 
time  to  time,  on  tbe  petition  of  eltber  of  the  par- 
ties, revise  and  alter  suoh  judi^ment  respectlnjr  the 
amoant  ot  such  alimony  or  allowance,  and  the  iMy- 
ment  thereof,  •  *  *  and  may  make  any  Jude- 
ment  respecting  any  of  the  said  matters  which  suon 
court  m^ht  have  made  In  the  original  actJon." 
BecUon  SSM,  after  declaring  that  alunony  nm  be 
allowed,  provldea  that "  the  oout  aMr  finally  dinda 
and  dtombate  the  estate. " 

v.43N.w.nalO— 10 


bidden.  Section  2S69.  Id.;  Hopkins  v.  Hop- 
kins, 40  Wis.  466.  But  where.  In  the  first 
instance,  alimony  Is  adjudged  to  the  wife, 
whether  payable  In  limited  amounts  from 
time  to  time,  or  in  gross,  the  court  Is  ex- 
pressly authorized,  "from  time  to  time,  on 
tiie  petition  of  either  of  the  parties."  not  only 
to  "  revise  and  alter  such  j  udgmeut  respecting 
the  amount  of  such  alimony  or  allowance, 
and  the  payment  thereof,"  but  to  "make  any 
judgment  respecting  any  of  tbe  said  matters 
which  such  court  might  have  made  In  the 
original  action."  Section  2369.  Id.  These 
last  words  are  certainly  broad  enough  to  au- 
thorize a  final  division  of  the  **estate"  in 
such  Hul»eqne&t  judgment.  Bacon  v.  Bacon, 
43  Wis.  204.  In  speaking  of  section  2364, 
Rev.  St..  Btan.  0.  J.,  said,  in  Campbell  v. 
Campbell,  suina,  that  "the  words  'estate* 
and  'alimony*  In  the  section  are  not  only  as- 
sociated within  the  rule  nowitur  a  »ooit$t  to 
be  understood  in  a  kindred  sense;  they  are 
correlatives,  dependent  one  on  the  other  fbr 
effect,  and  should  be  understood  in  a  oorre- 
aponding  sense."  Since  the  statute  exprees- 
ly  gives  to  the  trial  court  jurisdiction  and 
authority  to  make  such  final  division  of  the 
husband's  estate,  it  would  be  a  finical  con- 
struction of  the  language  employed  to  hold 
that  such  power  to  so  divide  tbe  estate  is 
limited  to  the  original  judgment.  We  must 
hold  that  the  modifying  of  the  judgment  b^ 
fore  us  is  not  objectionable  upon  th^  ground. 

It  Is  claimed  that  tbe  amount  allowed  Is 
larger  than  it  should  have  been  in  view  of 
thf  evidence.  The  court  was  undoubtedly 
bound  to  have  some  regard  to  the  condition 
of  things  at  the  time  of  tbe  original  judg> 
ment.  as  well  as  sutisequently ;  but  it  appears 
from  the  findings  that  the  defendant  owns 
unincumbered  and  productive  real  estate  of 
more  than  six  times  the  value  of  the  amount 
allowed.  More  than  seven  years  have  elapsed 
since  the  original  judgment,  and  In  the  mean 
time  tbe  plaintiff  has  received  comparatively 
but  little,  and  her  efforts  to  obtain  any  have 
been  resisted  at  every  step.  Tbe  condition 
of  the  husband  makes  It  for  the  Interest  of 
all  that  the  matter  should  now  be  finally  dis- 
posed of.  Tbe  trial  court  must  necessarily 
have  some  latitude  of  judgment  in  such  mat- 
ters- The  findings  seem  to  be  substantially 
sustained  by  the  evidence.  The  judgment  of 
the  circuit  court  is  aflOrmed. 


Wright  e,  Wright, 
(Supreme  Court  of  Wi$oon»in.  8epk  9i,  1889.) 

Habbas  0(»ms— I>iv<»oa— AuMmT— fiaoDBirr. 

1.  Upon  writ  of  error  to  review  proceedings 
had  on  a  writ  of  habeat  eorpu*.  the  oonrt  Is  oon- 
fined  to  the  question  of  jurisdiction,  and  csonot 
review  errors  committed  ui  tbe  exercise  thereof. 

a.  Under  Rev.  St.  Wis.  |  2867,  providing  that 
in  all  oases  wen  alimony  or  other  aUowanoe  to  the 
wife  shall  be  adjudged  the  court  may  require  suffi- 
cient seonrity  to  be  given  for  the  payment  thereof, 
the  husband  may  be  required  to  give,  as  such  se- 
oaritj,  a  bond  with  surety,  and  may  be  poniahed 
as  for  contempt  for  his  failure  to  do  so. 
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8.  Under  the  'WlBOOnsiD'  statute  subjecting  a 

Sdgment  for  alimony  to  the  oontinning  power  of 
e  ooiirt,  thoneh  tiie  original  Judgment  of  dlvoroe 
does  not  proTl&  for  suoh  security  for  the  paymeut 
of  alimooT  therein  provided  for,  the  same  may  be 
required  by  the  court  at  any  time  tbereafter. 

Obton,  J.,  dissenting. 

Error  to  circuit  court,  Milwaukee  county; 
0.  H.  JoHNsoH,  Judge. 

Bote  A  Bell,  for  pl^ntiff  in  error.  Clarke 
ift  McAul^e,  for  defendant  in  error. 

CoLB.  C.  J.  In  March.  1888.  In  an  action 
fbr  a  divorce  in  whicti  the  plaintiff  in  error 
was  complainant  a  judgment  of  divorce  from 
the  bonds 'bf  matrimony  was  rendered  in  fa- 
Tor  of  the  d^endant  in  error  by  the  circuit 
court  of  Milwaukee  conntiy.  By  the  jndg* 
ment  the  plaintiff  husband  was  required  to 
pay  the  defendant  wife  $30  a  montli  fbr  ali- 
mony, as  well  aa  the  costs  of  the  action,  and 
execution  for  the  costs  was  awarded.  The 
husband  failed  to  pay  the  alimony  as  required, 
and  the  wife  procured  an  order  for  him  to 
show  cause  wny  he  should  not  give  security 
for  its  psymeut.  On  the  hearing  of  this  rule 
the  circuit  court  made  an  order,  on  the  13tfa 
day  of  June.  1888.  that  the  husband  forth- 
with execute  and  deliver  to  the  wife,  or  her 
attorneys,  a  good  and  sufficient  bond,  with  a 
good  and  sufficient  surety,  to  be  approved  by 
the  court.  In  the  sum  of  $1,000.  conditioned, 
among  other  things,  that  the  said  plainUff 
would,  within  10  days  from  the  date  of  the 
bond,  pay  to  the  defendant,  or  her  attorneys, 
aU  moneys  dueon  the  judgment  for  alimoify, 
and  would  further  pay  the  defendant,  or  her 
attorneys,  at  the  time  the  same  should  be- 
come due,  upon  the  judgment  all  sums  for 
alimony.  The  husband  nsglected  to  give  this 
bond,  and  the  wife  procured  another  rule  tor 
htm  to  show  cause  why  he  should  not  be  pun- 
ished as  for  contempt  for  the  disobedleoca  of 
the  order  of  June  13th.  On  the  hearing  of  the 
last  rule.  July  14. 1888,  the  circuit  court  ad- 
judged the  plaintiff  guilty  of  contempt  in  will- 
fully disobeying  the  order  of  June  Ifttb.  and 
directed  a  warrant  to  issue  for  bis  arrest  and 
confinement  in  the  conaty  jail  until  he  should 
comply  with  that  order,  and  further  pay  the 
wife's  attorneys  the  sum  of  $10.  and  also  the 
costs  and  expenses  on  the  last  rule,  taxed  at 
$1.^,  due  the  sheriff  for  fees,  together  with 
the  sum  of  $10  as  costs  on  the  motion,  and 
that  he  stand  committed  until  the  further  or- 
der of  the  court,  or  until  he  should  be  dis- 
charged by  law.  The  husband,  having  been 
imprisoned  on  the  warrant,  sued  out  a  writ 
of  habeas  eorptts  before  a  court  commission- 
er, and  upon  the  hearing  of  that  proceeding 
was  discharged.  Thereupon  the  cause  was 
brouglit  before  the  circuit  court  on  certiorari 
to  review  the  proceeding  before  the  court 
oommissfoner,  and.  on  hearing,  the  circuit 
oourt  reversed  the  order  of  the  commissioner 
discharging  the  husband,  and  remanded  him 
to  imprisonment  under  the  warrant  The 
husband  has  brought  the  case  to  this  court 
by  a  writ  of  error  for  a  review  of  the  proceed- 


ings before  the  circuit  court,  and  to  reverse 
its  last  order  or  judgment.  ^ 

This  statement  of  the  various  steps  taken 
In  the  case  whs  deemed  necessary  to  mnke 
our  further  remarks  intelligible;  but,  before 
considering  the  cause  upon  its  merits,  we 
observe  that  the  case  stands  here  In  substan- 
tially the  same  position  it  would  If  the  circuit 
court  had  issued  the  writ  of  habeas  eorptUt 
and  on  the  hearing'bad  remanded  the  plain- 
tiff into  the  custMy  of  the  officer.  Such,  in 
effect,  WHS  the  ruling  in  State  v.  Grottkau. 
73  Wis.  589,  41  N.  W.  Rep.  80. 1063.  wliere 
that  question  of  practice  was  decUled;  or. 
in  other  words,  the  fleld  of  Judicial  Inquiry  is 
not  enlarged  by  the  way  ttie  case  is  brought 
before  us,  but  we  are  limited  to  the  question 
of  jurisdiction,  and  cannot  review  errors 
committed  in  the  exercise  of  jurisdiction. 
In  the  language  <Kt  Dixon.  C.  J.:  "It  is  con- 
ceded that  for  mere  error,  no  matter  bow  fla- 
grant, the  remedy  Is  not  by  writ  of  haheaa 
oorput.  For  error  the  party  In  prison  must 
prosecute  his  writ  of  error  or  certiorari* 
17othing  will  be  investigated  on  habea$  cor- 
put  except  juriadictfoniu  defects  or  illegality, 
as  some  courts  and  authors  term  it.  by  which 
Is  meanttbe  wantof  any  legal  authorityforthe 
detention  or  imprisonment. "  In  re  Orandall, 
84  Wis.  177.  Bearing  in  mind  these  rules  as 
to  the  extentof  our  inquiry  In  the  case,  we  will 
proceed  to  the  question  whether  the  record 
shows  a  want  or  defect  in  the  jurisdiction  of 
the  oourt  which  made  the  orders  for  the  dls- 
obedienee  of  which  the  husband  was  impris- 
oned. His  counsel  contends  that  the  circuit 
court  had  no  power  to  make  the  order  requir- 
ing a  bond  to  be  given  for  the  payment  of 
alimony,  with  a  surety,  because  a  perform- 
ance of  the  order  did  not  depend  upcm  the  act 
of  the  husband  alone,  but  depended  upon  the 
act  of  some  penon  not  a  party  to  the  suit. 
But  It  must  be  borne  in  mind  that  in  civil 
and  criminal  procedure  the  magistrate  or 
court  often  exacts  security  from  the  defend- 
ant or  accused,  and,  in  case  of  refusal.  inca> 
cerates  him.  It  Is  true  a  poor  man  cannot 
always  produce  security,  and  may  go  to 
prison  for  failing  to  perform  an  act  beyond 
bis  power.  Section  2367  In  substance  enacts 
that,  in  all  cases  where  alimony  or  other  al- 
lowance shall  be  adjudged  the  wife,  the  court 
may  provide  that  the  same  be  paid  in  such 
sums,  and  at  such  times,  as  shall  be  deemed 
expedient,  and  may  impose  the  same  aa  a 
charge  upon  any  specific  real  estate  of  the 
party  liable,  "or  may  require  suQlcient  secu- 
rity to  be  given  for  the  payment  thereof." 
This  is  not  confined  to  cases  where  the  hus- 
band has  property  upon  which  security  can 
be  given,  but  extends  to  cases  where  the 
husband  has  no  property,  and  can  give  a 
bond  with  a  surety.  It  the  husband  is  un- 
able to  give  such  a  bond,  and  that  fact  is 
made  to  appear  to  the  satisfaction  of  the 
court,  it  is  not  to  be  presumed  the  court  will 
send  him  to  prison  for  failing  to  do  an  act 
beyond  his  power.  lu  this  case  the  husband 
hud  an  opportunity  to  show  his  inabili^  to 


Digitized  by 


VBIOHT  «.  WBIGHT. 


U7 


comply  with  tb«  order,  and  that  his  refaaal 
was  not  contumacious.  The  court,  however, 
adjudged  that  he  ''wtllfull)'"  disobeyed  the 
order.  Possibly  that  decision  was  erroneous, 
because  not  in  accord  with  the  evidence. 
Certainly  it  was  hut  an  error  If  the  court 
reached  the  wrong  conclusion  upon  the  evi- 
dence. It  did  not  affect  the  Jurisdiction  of 
the  court,  but  at  most  was  a  mere  error,  and 
we  will  add,  if  the  order  adjudging  the  hus- 
band guilty  of  contempt  were  here  for  re- 
view, we  might  hold  that  it  was  defective  in 
not  finding  thitt  he  was  able  to  comply  with 
It,  and  give  the  required  bond;  but  that 
question  is  not  before  us.  nor  can  the  error 
be  corrected  or  reached  on  a  writ  of  habeas 
eorpua. 

The  husband  is  not  obliged  to  wait  for 
justice  in  a  prison.  He  may,  by  a  proper 
proceeding,  obtain  a  modiflcation  or  change 
of  the  order  by  showing  the  court  that  it  is 
absolutely  beyond  his  power  to  comply  with 
it;  but  it  is  clear  to  our  minds  that  the  mis- 
take in  the  order  of  July  14th  (if  one  there 
was)  cannot  be  reached  or  corrected  In  this 
proceeding.  The  court  had  power,  under 
the  statute,  to  make  the  order,  and  enforce 
obedience  to  it  by  proceedings  as  for  contempt. 
This  Is  the  only  question  of  jurisdiction  in- 
volved, and,  it  being  decided  adverse  to  the 
liusband.  disposes  of  the  case. 

The  plalntifTs  counsel  claims  that  the 
«ourt  had  no  authority  to  punish  as  fur  con- 
tempt the  refusal  to  give  the  bond,  with  a 
•ai^t  to  secure  payment  of  alimony.  But 
-tnppose  the  court  had  ordered  the  husband  to 
pay  over  money  or  deliver  up  securities 
which  were  shown  to  be  in  his  possession 
concealed,  could  not  the  conrt  enforce  obe- 
dience to  BU(A)\p  order,  attd»  if  the  party  will- 
fully diMbeyed  It,  punish  as  for  a  contempt 
tiie  mlMondnetf  If  the  court  could  not  do 
that.  It  would  be  Impotent  to  seouro  a  due 
■admintatratlon  of  justice,  and  its  orders  would 
be  vain  and  nugatory.  We  have  no  doubt 
as  to  the  power  ut  the  conrt  to  enforce  per- 
formanoe  of  its  orders  lawfully  made.  As 
we  have  already  saidt  the  form  or  sufHclency 
■of  the  6rder  adjudging  the  husband  tn  con- 
tempt, or  whether  It  was  made  m.  adequate 
proof  of  ability  to  comply  with  It,  are  not 
matters  before  us.  The  sde  qnestion  is,  had 
the  court  power,  upon  any  state  of  facts,  to 
require  the  husband  to  give  a  bond  with  a 
flurety,  and  upon  that  proposition  we  are 
dear  that  It  had  such  power.  The  ease  of 
Vtrk  V.  Park.  18  Hun.  466.  the  same  case 
In  80  M.  Y.  156,  Is  a  direct  authority  npon 
ttie  point.  The  ease  of  Ouenthw  Jacobs, 
44  wis.  854,  shows  that  the  <nder  requir- 
ing tbe  seenrtty  a  htsoA  witb  surety  is  not 
unprecedented  tn  this  state.  It  is  hardly 
necessary  to  obsorve  that  there  Is  nothing  in 
Be  Fierce.  44  Wis.  411,  which  aids  the  plalnp 
tiff.  It  was  there  held  that  the  court,  in  the 
contempt  proceeding,  acted  under  tbe  wrong 
statnte,  and  exceeded  its  jurisdiction  both  as 
to  mattn*  and  law ;  consequently  Its  order  was 
teld  T<M.  Tbe  ebief  justice,  however,  in 


his  dissenting  opinion,  held  that  the  defect 
WHS  one  of  error  merely,  and  not  jurisdic- 
tional. 

Tbe  original  judgment  of  divorce  does  not 
provide  for  the  giving  of  any  security  by  the 
husband  for  the  payment  of  the  alimony 
therein  provided  for,  and  counsel  says  the 
court  had  no  authority  to  require  such  secu- 
rity after  final  Judgment;  but,  under  our 
statute,  so  far  as  alimony  Is  concerned,  the 
judgment  is  subject  to  the  continuing  power 
of  the  court,  as  it  has  frequently  been  held. 
The  court  may,  on  application  of  either  party, 
revise  and  alter  the  judgment  as  to  alimony, 
as  the  circumstances  and  needs  of  the  parties 
require.  We  have  held,  in  a  case*  decided  at 
the  same  time  as  this,  that  at  a  s'ut>sequent 
term  the  court  miglrt  decree  a  division  of  the 
estate  of  the  husband,  Blake  v.  Blake,  ante, 
144.  The  court  may  surely  make  any  change 
as  to  the  amount  of  alimony  required  to  be 
gftid  by  tlie  husband,  and  as  to  the  time  of 
payment,  which  is  deemed  just  and  expedi- 
ent. It  may  require  that  security  be  given 
by  the  husband,  if  it  Is  necessary  for  the  pro- 
tection of  the  rights  of  the  wife.  The  stat- 
ute gives  tbe  court  full  oontrol  over  the  sub- 
ject. 

Oar  conclusion  upon  the  case  Is  that  the 
record  shows  no  Jurisdictional  defects  in  the 
proceedings,  nor  any  want  of  legal  authority 
for  the  detention  of  the  husband.  At  mos^ 
there  was  only  error  In  the  exercise  of  law- 
ful jurisdiction.  The  judgment  of  the  circuit 
court  is  therefore  affirmed. 

Ortok,  J.,  {dU$mUng.)  I  most  respect- 
fully dissent  from  the  decision  in  this  case. 
The  decision  Is  evasive  of  the  real  question. 
The  order  requiring  tbe  defendant  to  give 
security  was  not  appealed  from,  and  the  time 
for  appealing  therdlrom  had  expired.  It  Is 
therefore  doubtful,  at  least,  whether  that 
order  can  be  reviewed  On  this  writ  of  error. 
The  court  then  adjudged  that  the  defendant 
be  imprisoned  for  contempt  for  not  comply- 
ing with  that  order.  Tlie  <»urt  commis- 
sioner, on  habeas  corpus,  discharged  the  de- 
fendant on  his  showing  1^  affidavits  that  it 
was  not  In  bis  power  to  perfrarm  that  order. 
On  eertiorarit  the  circuit  court  adjudged  that 
tbe  order  of  the  court  commissioner  be  re- 
versed, and  that  tbe  defendant  he  recom- 
mitted to  prison  for  not  performing  that 
same  order.  This  last  judgment  Is  brought 
here  by  the  writ  of  error,  and  ^at  Is  the  only 
judgment  to  which  the  writ  Is  addressed. 
The  decision  Is  that,  as  the  court  had  juris- 
diction to  make  that  original  order,  this  last 
judgment  be  affirmed.  The  jurisdiction  or 
errors  of  tbe  last  judgment  wera  not  consid- 
ered. The  office  of  a  writ  of  error  Is  to  bring 
before  the  court  tbe  record,  that  the  errors 
thereof  be  reviewed.  It  Is  not  confined  to 
tbe  question  of  jurisdiction  alone.  This  last 
judgment,  however,  Is  not  only  void  for  want 
of  jurisdiction,  but  is  erroneous.  The  stat- 
ute (section  8491;  Bev.  St.\  requires  the 
court,  IwfOre  ordering  the  defendant  impri^ 
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oned,  to  adjudge  that  the  order  was  "yet  in 
the  power  of  thedefendant  to  perform."  This 
important  fact  was  not  determined  by  the 
court,  but»  on  the  otlier  hand,  the  defendant 
made  it  appear,  at  least  pWnta/oe^,  that  it 
was  not  within  his  power  to  perform  tt. 
This  is  a  condition  precedent  to  such  a  Judg- 
ment, and  the  judgment  is  void  without  it. 
This  important  question  is  not  disposed  of  by 
the  decision.  If  the  defendant  cannot  ol^ 
tain  relief  on  this  writ  of  error,  I  cannot  see 
how  he  can  ever  be  relieved  from  this  unlaw- 
ful imprisonment.  Why  cannot  this  'oourt 
review  this  judgment  on  a  writ  of  error,  like 
any  otber  judgment  of  the  drouii  court? 
That  judgment  is  that  the  defendant  be  im- 
prisoned, not  only  unUI  he  performs  that 
order,  but  until  he  pays  the  costs  of  these 
proceedings.   Is  that  lawful? 


In  re  Graham.  ^ 

Tn  re  McDonald. 
{Supreme  Oourt  of  Wisconsin.  Sept  24,  188B.) 
Habbaj  Cobpds— Whbk  Libs. 
Babens  corpus  will  not  Ue  on  the  gronn^ 
that  santeooes  imposed  on  petitionera  are  in  ex- 
oesB  ot  the  period  fixed  by  statute,  as  saoh  Judg- 
ments are  merely  erroneous,  and  sot  void. 

ApplicationB  for  writs  of  habeas  eorptu  by 
John  Graham  and  Samuel  McDonald. 
Bublee  A.  Cole,  for  petitioners. 

OoLB,  (X  J.  The  petitioners  were  charged 
on  an  information.  In  substance,  ot  willfully 
and  feloniously  making  an  assault  upon  one 
Bohert  McDonald,  and  putting  him  in  bodily 
fear  and  danger  of  life,  and  feloniously  roth 
bing  him  of  $200  in  money,— euch  petition- 
ers being  each  armed  with  a  dangerous 
wefqmn,  namely,  a  loaded  revolver,  him,  the 
said  Bohert  McDonald,  did  wound  and  strike 
and  rob,  eta  The  pelitionera  were  convicled 
of  the  offense  as  diarged,  and  Graham  was 
sentenced  to  Imprisonment  in  the  state-prison 
tor  the  period  of  13  years,  and  McDon- 
ald for  the  period  of  14  years.  The  in- 
formation waa  doubtless  based  upon  section 
4375,  Bev.  St.,  which  seems  to  apply  to  the 
offense  of  which  they  were  charged.  The 
judgments  were  doubtless  intended  to  be 
under  that  section.  The  section  provides 
that  the  guilty  party  "shall  be  punished  by 
imprisonment  in  the  staterprison,  not  more 
than  ten  years,  nor  less  than  three  years. " 
The  sentence  is  in  excess  of  the  period  fixed 
by  statute,  and  writs  of  habeae  eorpu*  are 
i^>plied  for  upon  that  ground. 

We  deny  the  writs  for  the  reason  that  the 
error  in  the  judgments  does  not  render  them 
void,  nor  the  imprisonment  under  them  ille- 
gal, in  tliat  sense  which  entiUea  them  to  be 
discharged  on  a  writ  of  habeas  eorpiu.  The 
judgments  are  doubtless  erroneous,  and 
would  be  reversed  on  writ  of  error.  Fitz- 
gerald v.  State,  4  Wis.  395;  Haney  v.  State, 
5  Wis.  529;  Benedict  v.  State,  12  Wis.  314; 
Peglow  V.  State,  12  Wis.  584.  But  the 
judgments  are  not  void.  State  v.  Sloan,  65 


Wis.  647,  27  N.  W.  Bep.  616.  The  court 
had  jurisdiction  of  the  persons  and  subject- 
matter,  or  offense,  but  made  a  mistake  in  the 
judgment.  For  mere  error,  no  matter  bow 
flagrant,  the  remedy  is  not  by  habeat  corpus. 
The  law  is  well  settled  in  this  court  that  od 
habeae  corput  only  jurisdictional  detects  are 
inquired  Into.  The  writ  does  not  raise  ques- 
tions of  errors  in  law,  or  irregularities  in  the 
proceedings.  In  re  Crandall,  84  Wis.  177; 
In  re  Fierce,  44  Wis.  444.  On  the  petitions 
presented,  the  writs  would  be  unavailing  It 
granted.  They  are  thereftHre  denied.  In  ze 
Seraler,  41  Wis.  517, 
Writs  denied. 


Wilson  e.  Johnson. 
iSupreme  Court  qf  WieoonHn.  Sept.  Si,  ISBO.) 
Eqmuzu  AofiOH— JuRT  TBuii-4TaT  Tauir— Bs- 

TOPPBL. 

T,  An  action  to  foreclose  b  lien  upon  a  pled^ 
Is  of  SQ  equitable  nature,  and  not  triable  by  jury, 
thongh  a  personal  judgment  be  entered  against  tba 
pledgeor. 

S.  A  counter-claim  raising  an  Issue  at  law  will 
not  change  the  nature  of  an  equitable  actloo. 

8.  Od  a  motion  for  a  new  trial,  an  afBdavit  alleg- 
ing the  dlsooTeiy  of  now  facts  must  tend  to  prov» 
thefaots  alleged. 

4.  Onsucaamotlon,lnanaotlononaoontraot(, 
a  defendant  who  waa  a  party  to  the  contract  will 
not  be  beard  to  say  thathanas  dlaoovered,  slaoa 
the  judgment,  that  the  ooatraet  waa  made  on  a  dif- 
ferent day  from  that  alleged  in  the  oomplrint. 

Appeti  from  eircnit  court.  Kenosha  coun- 
ty; JohnB.  WiNBiiOW,  Judge. 

The  complaint,  briefly  stated,  alleges  thafc 
on  or  before  January  18, 1886,  a  certain  raaro' 
of  the  defendant  was  stolen  from  his  prem- 
ises in  the  city  of  Ssnosha;  that  about  that 
date  he  learned  that  his  mare  was  at  Valpa- 
raiso, in  the  state  of  Indiana,,  and  applied  to- 
the  plaintiff  to  go  with  him  to  the  latter 
place,  and  assist  him  in  recovering  hw,  and 
agreed  with  the  plaintiff  that  if  he  would 
do  BO,  and  pay  his  own  and  the  detendant'a- 
expenses  in  going  there,  and  the  expense  ot 
obtaining  possession  of  the  mare,  induding^ 
tlie  payment  of  any  charges  thereon,  the 
plaintiff  might  retain  the  mare  in  hla  posses- 
sion, if  recovered,  as  security  f(v  all  s'nms  at 
money  so  advanced;  that  the  plaintiff  entered 
into  and  performed  the  agreement  ou  his- 
part,  advanced  the  necessary  money,  (sta^ 
ing  the  amount  thereof.)  recovered  the  mare, 
and  took  her  to  Kenoslia,  and  has  ever  since 
held  possession,  claiming  a  lien  on  her  for 
such  advances  and  the  cost  of  her  food  and 
keeping;  that  the  defendant,  thongh  often 
requested,  has  refused  and  neglected  to  pay 
said  advances  and  the  expense  of  keeping  the- 
mare  as  be  agreed  to  do;  and  that  the  mare  ^ 
is  worth  8225.  Judgment  is  demanded  for 
the  amount  of  such  advances  and  expenses, 
with  interest,  and  that  the  plaintiff  "bead- 
judged  to  have  a  lien  upon  said  mare  for  s^ 
amount,  and  that  he  may  enforce  the  same 
according  to  law,**  and  tor  general  relief. 
The  defendant  answered,  denying  specifically 
nearly  all  of  tlie  material  allegations  of  the 
complaint.   The  answer  amounts,  aubetan- 
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tifilly*  to  a  general  denlaL  Kealso  Interposed 
a  oounter-clafm  tor  loss  of  the  use  of  bis 
man  while  in  the  possession  of  the  plaintiff. 
When  the  oause  was  called  for  trial,  the  de- 
fendant demanded  that  it  might  be  tried  by 
a  jurj,  but  the  demand  was  denied,  and  the 
couit  proceeded  to  try  the  same  as  an  equi- 
taUe  action,  without  a  jury.  After  the  trial 
the  coort  flied  Its  findings  of  fiict,  which  are 

a Divalent  to  a  finding  that  all  the  material 
egatlons  of  the  complaint,  as  above  stated, 
are  true.  The  amount  of  plaintiff's  lien  on 
tlie  mare  was  found  to  be  •225.25.  The  con- 
clusions of  Isw  deduced  by  the  court  from 
such  fiwts  are  to  the  effect  that  the  plaintiff 
has  a  lien  upon  the  mare,  and  Is  entitled  to  a 
udgmenttbr  the  above  sum  and  costs,  whieh 
udgment  should  deolaxe  his  lien  on  the  mare 
therefor,  and  should  direct  that  she  be  sold, 
and  the  proceeds  of  the  sale  be  first  applied  to 
the  payment  (tf  tiia  plalntlff'B  lien  and  costs, 
the  surplus,  if  any,  to  be  piUd  Into  court  tor 
the  use  of  the  defendant.  Directtonsfor  giv- 
ing notice  of  the  sale  are  also  given.  Judg- 
ment was  thereupon  ordered  and  entered  in 
accordance  with  such  conclusions  of  law. 
After  ttte  enby  of  judgment,  and  at  the  same 
torm,  the  defendant  moved  the  court  to  va- 
cate the  judgieent,  and  for  a  new  trial,  on 
the  ground  of  newly-dlBCovered  evidence. 
The  nature  of  this  evidence  is  stated  In  the 
opinion.  The  court  denied  the  motion.  The 
defendant  appeals  to  this  court  from  the  judg- 
ment and  from  the  order  denying  the  motion 
for  a  new  trtaL 

Howard  Van  Wyck,  for  appellant.  7am«« 
Cavanaffh,  for  respondent. 

Ltoh,  J.,  {i^fttrstaUnff  the  fiusU  09  above.) 
I.  Although  tlwe  is  conaiderabte  conflict  in 
the  testimony,  a  careful  perusal  of  it  satisQes 
OS  that  it  sustains  the  flndings  of  fact;  at 
least  there  is  no  such  clear  preponderance  of 
testimony  against  any  of  the  findings  as  will 
authorize  ns  to  distorb  them.  Such  flndings 
fully  support  the  conclusions  of  law  and  tlie 
judgment. 

n.  We  are  of  the  opinion  that  the  action 
Is  an  equitable  one,  notwithstanding  a  per- 
sonal judgment  Is  demanded,  and,  in  form, 
was  rendered,  ngainst  the  defendant  for  the 
amount  of  the  lien.  It  is  said  uf  such  cases 
in  2  Story  Eq.  Jur.  g  1033,  thiit  "the  course 
now  adopted  is  to  bring  a  bill  in  equity  to 
foreclose  and  sell  the  pledge,  in  which  case 
an  absolute  title  passes  to  the  vendee. "  True, 
it  was  held  in  Marsh  v.  Eraser,  27  Wis.  596, 
that  an  action  brought  under  chapter  153, 
Rev.  St.  1858,  was  an  action  at  law  on  con- 
tract. That  was  a  statutory  action,  and  the 
judgment  went  upon  the  grounds  that  the 
statute  giving  such  actions  denominated 
them  personal  actions,  und  provided  for  en- 
forcing judgments  therein  by  execution. 
Neither  of  tliese  controlling  elements  are  in 
the  present  case.  This  is  not  a  stntntory  ac- 
tion. The  statute  merely  provides  that,  if 
the  value  of  the  pledge  exceed  $100,  the  lien 
thereim  *'may  be  enforced  against  the  same 
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by  action  In  any  court  having  jurisdiction." 
Bev.  St.  8  8847.  It  does  not  chaiacterlze  the 
action  either  as  one  at  law  or  in  equity,  and 
the  judgment  Is  not  enforced  by  execution. 
At  least  no  execution  should  be  Issued  until 
after  the  sale  of  the  pledge,  and  then  tmty  on 
order  of  the  court,  ftor  the  deficiency,  after 
applying  the  proceeds  of  the  sale  towards  the 
payment  of  the  amount  of  the  lien.  The 
judgment  does  not  award  an  execution,  but 
requires  the  ofiBcer  malttng  the  sale  of  Uie 
pledge  to  report  sudi  sale  to  the  court.  The 
record  shows  that  each  report  has  been  made. 
On  confirmation  thereof  tJhe  court  may  ordn 
execution  for  the  deficienqy.  We  perceive  no 
difference  in  principle  between  this  action 
and  <me  to  foreclose  a  mortgage  on  real  es- 
tate. In  actions  of  toe  latter  class  the 
amount  due  on  the  mortgage  debt  Is  often 
sharply  litigated.  Yet  that  fact  does  not 
make  them  legal  actions,  nor  entitle  a  mort- 
gagor to  a  jury  trial  on  any  of  the  issues. 
We  conclude  the  circuit  eourt  not  err  in 
denyingthe  motion  of  the  defendant  that  the 
issues  herein  be  tried  by  a  jury. 

UL  The  issue  made  upon  the  defendant's 
counter-claim  for  loss  of  the  use  of  his  mare 
is  one  at  law,  but  it  ceased  to  be  of  any  im- 
portance—was practically  ellmimited  from  tlia 
case — when  It  was  esteblished  that  the  plain* 
tiff  held  the  mare  as  a  valid  pledge. 

ly.  The  court  found  that  the  contract 
pledging  the  mare  was  entered  into  by  the 
parties  on  January  16,  1886.  It  is  said  this 
was  on  Saturday.  The  newly-discovered  ev- 
idence upon  which  the  motion  for  a  new  trial 
was  founded  is  in  the  nature  of  an  alibi.  It 
tends  to  show  that  the  defendant  was  else- 
where on  that  day,  and  could  not  have  Iwen 
In  communication  with  the  plaintiff.  The 
defendant  avers  in  bis  affidavit  that  he  will 
be  able  to  prove,  on  another  trial,  tliat  the  al- 
leged contract  was  made,  if  at  all,  on  Sunday, 
January  17th,  and  is-  therefore  void.  But 
there  is  nothing  in  any  of  the  affidavits  tend- 
ing to  show  that  the  contract  was  entered  in- 
to on  Sunday.  Moreover,  the  defendant  is 
chargeable  with  knowledge  of  the  time  the 
contract  was  made,  and.  If  made  on  Sunday, 
he  should  have  so  testified  on  ttie  trial.  He 
failed  to  do  so,  but  contented  himself  with  a 
denial  that  any  such  contract  was  ever  made. 
In  brief,  the  affidavits  fall  to  show  any  dili- 
gence on  the  part  of  the  defendant  to  discover 
evidence  that  the  contract  was  made  on  Sun- 
day, or  that  he  has  discovered  any  sncli  evi- 
dence. 

The  foregoing  observation's  cover  all  the 
errors  assigned,  and  overrule  all  tite  mnterial 
exceptions  of  the  defendiint.  Ttie  judgment 
and  order  appealed  frum  are  affirmed. 


TURHEB  v.  BeNJTAHIN  Ot  Ol. 

{Su-preiM  Cowrt  of  Witwn^n.  Sept  M,  1888.) 

NeQOTIABLB  iNSTBUlfENTfl. 

A  delay  of  10  montbs  after  indorsement  to 
present  and  give  noUoe  of  non-payment  of  a  note 


TUBKEB  V.  BEKJAMIK. 
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p»able  on  demand,  wltli  Interest,  Is  so  nnreasoit- 
abto  that  It  wlU  discharge  the  Indorser. 

Appeal  from  circuit  court,  Milwaukee 
county. 

It  appears  from  the  record,  and  la  uodls- 
puted,  that  January  10,  1887,  the  defendant 
company,  for  value  received,  made  and  exe- 
cuted Its  promissory  note,  payable  to  the  de* 
fendant,  Henry  M.  Benjamin,  In  the  words 
and  flguFes  following,  to-wlt: 
"•3,508.92.  Milwaukee,  January  10, 1887. 

**0n  demand,  after  date,  we  promise  to 
pay  to  the  order  of  H.  M.  Benjamin  thirty- 
five  hundred  and  eight  dollars  and  92-100 
dollars,  at  Merchanta'  Exchange  Bank,  Mil- 
waukee, Wis.,  with  seven  per  cent  interest 
until  paid,  value  received. 

"The  Iron  Chief  Minino  Go. 
"By  H.  M.  Benjamin.  President. 
"H.  KuNNEMACHEB,  Secretary." 
— That  at  that  time  Henry  M.  Benjamin  and 
said  Nunnemacher  owned  a  majority  of  the 
stock  of  said  company,  and  both  resided  in 
Milwaukee;  that  February  9,  1887,  said 
Nunnemacber,  acting  for  and  in  behalf  of 
himself  and  said  Henry  M.  Benjamin,  sold 
and  transferred  and  delivered  all  of  their  said 
stock  in  said  company,  together  with  tlie 
said  note  aiid  other  notes,  to  said  Moore, 
Benjamin  ArGo.;  that  tlie  name  of  the  Ben- 
Jnaiin  belonging  to  the  said  last-named  firm 
was  H.  S.  Benjamin;  that  the  said  Henry  M. 
Benjamin  and  said  Nunnemacher  thereupon 
ceased  to  have  any  connection  with,  or  inter- 
est in,  aald  iron  company,  and  the  members 
of  the  said  firm  of  Moore,  Benjamin  &  Co. 
ttftreupon  became  the  officers  thereof;  that 
about  February  15,  1887,  said  Henry  M. 
Benjamin,  at  the  request  of  said  H.  S.  Ben- 
jamin, indorsed  said  note  by  writing  bis 
name  on  the  back  thereof;  that  on  or  about 
Kovember  15,  1887,  and  in  a  suit  between 
the  members  of  the  Qrm  of  Moure,  Benjamin 
&  Co.,  ttie  plaintiff,  Vf.  J.  Turner,  was  ap- 
pointed a  receiver  of  tlie  rights,  credits,  and 
effects  of  Moore,  Benjamin  &  Co.,  Including 
said  note;  that  said  Moore  resided  at  Hurley, 
Wis.,  and  said  H.  S.  Benjamin  resided  and 
did  business  at  Milwaukee.  Wis.;  that  De- 
cember 16,  1887.  payment  was  duly  de- 
manded on  said  note,  but  the  same  was  not 
paid,  nor  any  part  thereof,  and  It  was  there- 
upon protested  for  non-payment,  and  notice 
thereof  given  to  said  iron  company,  said 
Henry  M.  Benjamin,  and  said  Nunnemacher; 
that  subsequently  the  plaintiff  commenced 
this  action  against  the  defendants  upon  said 
note;  that  Henry  M.  Benjamin  answered  the 
complaint  by  way  of  denials,  and  alleged  the 
agreement  under  which  the  transfer  and  de- 
livery of  the  stock,  notes,  etc.,  was  made  to 
Moore,  Benjamin  &  Co.,  as  aforesaid,  and  the 
Indorsement  was  made  as  aforesaid;  that  the 
trial  of  the  issues  thus  fuimed  was  had  by 
jury,  and  at  the  close  of  the  evidence,  the 
court  slated,  in  effect,  as  a  matter  of  law, 
that  the  presentment  of  the  paper  and  the 
demand  fur  payment,  and  the  protest  and 
notice  of  protest,  were  tuo  late  to  hold  the 


said  Henty  M.  Benjamin  as  indorser.  There* 
upon  the  court  directed  the  jury  to  find  for 
the  plaintiff  as  against  the  defendant  the 
Iron  Chief  Mining  Company,  and  in  favor  of 
the  defendant  Henry  M.  Benjamin,  dismiss- 
ing the  complaint  as  to  him.  From  the  judg- 
ment thereupon  rendered  accordingly  the 
plaintiff  brings  this  appeal. 

Wm.  H,  Tiridin,  for  appellant.  WUliamt, 
Friend  ^  Bright,  for  respondents. 

Cassodat,  J.,  {qfter  ttating  tha  faett  at 
a&ooe.)  From  the  undisputed  evidence  it 
appears  that  the  demand  ot  payment  and  no- 
tice of  protest  were  made  and  given  more, 
than  10  months  after  the  transfer  and  in- 
dorsement of  the  note.  The  law  is  well  fet- 
tled that  a  promissory  note  payable  on  d^ 
mand,  whether  with  or  without  interest,  is 
due  forthwith,  and  an  action  tbereon  against 
the  maker  is  barred  by  the  statute  of  limita- 
tions, if  not  brought  within  the  time  pre- 
scribed by  statute  after  its  date.  Wheeler  v. 
Warner.  47  Y.  519;  Rowland  v.  Ed- 
monds. 24  N.  Y.  807;  Burnham  v.  Allen,  1 
Gray,  496;  Sylvester  v.  Crapo,  15  Pick.  92; 
Taylor  v.  Witman,  8  Grant,  Cas.  ISli;  Lara- 
son  V.  Lambert,  12  N.  J.  Law,  247;  Curran 
V.  Witter,  68  Wis.  16,  81  N.  W.  Rep.  705; 
Schrlber  v.  Town  of  Bichmond,  73  Wis.  12, 
40  N.  W.  Rep.  644;  Mitchell  v.  Wilkins, 
(Minn.)  33  N.  W.  Kep.  910;  HiU  v.  Henry, 
17  Ohio,  9;  Caldwell  v.  Rodman,  6  Jones, 
(N.  C.)  139;  Wilks  v.  Eoblnson,  3  Rich. 
Law,  182.  The  mere  fact  that  such  note  is 
payable  at  a-  particular  place  does  not  even 
make  it  necessary  to  all^e  or  prove  tliat  it 
was  so  presented  before  the  comme'ncement 
of  the  action.  Dougherty  v.  Bank.  18  Ga, 
287.  This  being  so,  it  neoessarily  follows 
that  the  note  in  question  became  due  and 
payable  Immediately  upon  its  inception,  and 
that  upon  its  transfer  and  indorsement 
Moore,  Benjamin  &  Co.  might  immediately 
have  maintained  an  action  thereon  against 
the  maker  corporation,  without  any  demand 
whatever.  Two  questions  are  thus  sug- 
gested: Was  it  necessary  for  that  firm  to 
demand  payment  and  give  notice  of  non- 
payment in  order  to  charge  Henry  M.  Benja- 
min as  indorser  thereon?  And,  if  so,  was  be 
discharged  by  the  delay  in  making  such  dfr 
mand  and  giving  such  notice? 

It  has  been  held  in  New  York,  and  per- 
haps elsewhere,  that  an  "  indorsed  promissory 
note,  payable  on  demand  with  interest,  is  a 
continuing  security,  on  which  the  Indorser 
will  remain  liable  until  an  actual  demand, 
and  upon  which  the  holder  is  not  chargeable 
with  neglect  for  omitting  to  make  demand 
within  any  particular  time. "  Merritt  v.  Todd, 
23  K.  Y.  28,  80  Amer.  Dec.  243.  But  much 
of  the  reasoning  in  that  case  seems  to  have 
been  disapproved  by  subsequent  cases  in  the 
same  court,  llerrick  v.  Woolverton,  41  K. 
Y.  581;  Wheeler  v.  Warner,  supra;  Pardee 
v.Fish.eON.  Y.266;  Crim  v.  Starkweather, 
88  N.  i'.  339;  Parker  v.  Stroud,  98  N.  Y, 
379;  ShutU  v.  Fingar,  100  N.  Y  541.  8  ^. 
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E.  Rep.  588.  The  case  ot  Merritt  v.  Todd, 
eiipra.  baa  been  expiesalj  repudiated  in  Lou- 
fslina,  wbera  it  is  held  that  "a  demand  note 
must  be  protested  and  notice  given  within  a 
reasonable  time  to  hold  an  indorser ;  and  the 
fact  that  the  indorsement  was  for  accommo- 
dation, and  that  the  note  bears  interest,  makes 
nodiflerence."  Thielman  t.  Gueble,  36  Aroer. 
Bep.  2ti7.  This  ruling  seems- to  be  in  har- 
mony with  the  current  of  authority  in  this 
country,  as  appears  from  the  valuable  notes 
by  Mr.  Freeman  in  80  Amer.  Dec.  250. 
254.  Among  the  cases  supporting  this  view 
may  be  cited:  Furman  v.  Haskln,  2  Caines, 
372;  Sice  v.  Cunningham,  1  Cow.  S97; 
Field  V.  Nickerson,  13  Mass.  131;  Seaver  v. 
Lincoln,  21  l^ck.  267.  The  oi-dinary  con- 
tract of  an  indorser  of  a  note  is  to  pay  the 
■ame,  if  the  maker  does  not,  on  presentation 
at  maturity,  in  case  he  is  duly  noticed. 
Charles  v.  Denis,  42  Wis.  57;  Sumner  v.  Bow- 
en,  2  Wis.  524;  Catlin  v.  Jones.  1  Fin.  130. 
The  only  difference  between  such  a  case  and 
the  case  at  bar  is  that  here  the  note  whs  due 
before  the  indorsement  was  made.  It  is  sub- 
stantially the  same  as  a  note  payable  at  a 
fixed  time,  and  then  indorsed  by  the  payee 
after  maturity.  Ttie  rule  seems  to  be  Hrmiy 
established  that.  In  order  to  charge  such  an 
indorser  after  maturity  with  liability,  pay- 
ment must  be  demanded  of  the  maker  with- 
in a  reasonable  time  thereafter,  and,  in  case 
of  failure  to  pay,  notice  thereof  must  there- 
upon be  given  to  the  indorser.  Berry  v.  Kobin- 
8on,9Johns.  121;  Foole  v.  Tolleaon,  10  Amer. 
Dec.  6d3;  Ecfert  v.  Des  Coudies,  12  Amer. 
Dec.  609;  Nash  v.  Harrington,  2  Aikens,  9; 
Colt  V.  Barnard,  IB  Fick.  200;  Kirkpatrlck 
T.  McCuilough.  39  Amer.  Dec.  158;  Qray  v. 
Bell.  44  Amer.  Dec.  277;  J^eavitt  v.  Futnam, 
S  N.  Y.  494;  Mudd  T.  Harper.  54  Amer. 
Dec.  644;  Bassenhorst  v.  Wilby,  13  N.  E. 
Ilep.  75.  This  court  has  frequently  sanc- 
tioned this  doctrine.  Corwitb  v.  Morrison.  1 
Pin.  489;  Lindsey  v.  McClelland,  18  Wis.  481; 
Gunn  T.  Madigan,  28  Wis.  164.  The  cases 
cited  also  firmly  establish  the  rule  that  where, 
as  here,  the  material  facts  are  admitted  or  not 
In  dispute,  the  question  as  to  wiiat constitutes 
a  reasonable  time  for  making  such  demand 
and  giving  such  notice  is  one  of  law  for  the 
court.  We  are  all  clearly  of  the  opinion  that 
the  delay  in  making  the  demand  and  giving 
the  notice  tu  the  case  at  bar  was  unreasona- 
ble, and  hence  tiiat  the  court  properly  direct- 
ed a  verdict  in  favor  of  the  defendant  Henry 
M.  Benjamin.  The  Judgment  of  the  circuit 
court  is  al&rmed. 


(Suprame  COurt  of  WiaeonHn.  Sept  94,  U89.) 

InSOLTBNCT— PrATO. 

An  agreement  with  an  Insolvent  by  a  third 
^person  that  he  wUl  bay  the  property  of  the  In- 
solvent at  the  sale  under  Judotnents  against  him, 
pay  off  certain  creditors,  and  turn  over  the  resi- 
due, if  any,  to  the  Insolvent,  Is  not  such  a  fraudu- 
lent agreement  as  will  render  the  person  liable  to 
the  ot&ar  creditors,  even  though  some  of  tbe  judg- 
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ments  were  fraudulent,  If  the  person  acted  In  good 
faith,  believed  the  judffmeota  to  be  valid,  and  dis- 
tributed the  proceeds  of  the  proper^  to  the  speci- 
fied bottajlde  oreditors. 

Appeal  from  superior  court.  Milwaukee 
county. 

In  1886  the  principal  defendants,  who  con- 
stituted the  firm  of  L.  Harris  &  Sons,  were 
engaged  in  mercantile  business  in  tlie  city  of 
Milwaukee.  The  firm  became  financially  em- 
barrassed, probably  insolvent,  and,  on  De- 
cember 24th  of  that  year,  near  midnight, 
eight  judgmenta  were  entered  against  it,  ag- 
gregating about  $26,500,  on  each  of  which  an 
execution  was  Immediately  Issued,  delivered 
to  the  sheriff,  and  by  him  levied  upon  the 
stock  of  goods  of  the  firm.  The  sheriff  took 
and  held  possession  of  such  stock,  and  ad- 
vertised the  same  for  sale,  under  the  execu- 
tions. Of  these  eight  judgments  one  whs  in 
favor  of  William  Nast  for  about  82,500;  an- 
other in  favor  of  Esther  Harris  for  nearly 
$3,200;  and  a  tliird  in  favor  of  J^^ast  &  Kur- 
ger  for  a  little  over  $5,150.  These  three 
judgment  creditors  had  theretofore  com- 
menced actions  on  their  respective  demands, 
evidenced  by  promissory  notes,  against  L. 
Harris  &  Sons,  and  their  judgmenta  were 
rendered  upon  defaultofthedefendants there- 
in, all  of  whom  failed  to  answer.  Esther 
Harris  was  the  wife,  and  William  Kast  the 
80u-in-lawf  of  Leopold  Harris,  the  senior 
member  of  the  debtor  firm.  Daniel  N^ast 
was  the  partnei  in  the  firm  of  Kast  &  Kar- 
ger.and  is  a  brother  of  said  William.  These 
three  judgments  are  alleged  by  the  plaintiff 
to  l>e  fraudulent  as  against  the  creditors  of  L. 
Harris  &  Sons.  The  remaining  five  judg- 
ments, entered  at  the  same  time,  are  admit- 
ted to  he  valid  demands  against  ttiat  firm. 
They  amount  to  about  $13,650.  Early  in 
the  morning  of  Monday,  December  27,  1886, 
the  firm  of  L.  Harris  &  Sons  executed  a  vol- 
untary assignment  for  the  benefit  of  creditors 
of  its  property  to  one  George  Tracy,  who  ac- 
cepted the  trust,  qualified  as  snch  assignee, 
and  filed  a  list  of  creditors  and  an  inventory 
of  assets.  The  assignment  proceedings  are 
in  accordance  with  the  requirements  of  the 
statute  in  that  behalf.  The  Inventory  speci- 
fies the  assets  of  the  assignor  as  consisting  of 
a  general  stock  of  merchandise,  and  states 
where  it  is  situated,  arid  tiiat  the  same  is  in 
the  possession  of  the  sheriff  u  nder  certain  exe- 
cutions and  attachments,  Nothing  further 
has  been  done  under  the  assignment  Very 
soon  after  the  sheriff  seized  the  stock  of  goods 
under  such  executions,  actions  were  com- 
menced against  L.  Harris  &,  Sons  by  J.Y.  Far* 
well  &  Co.  and  H.  B.  Claflin  &  Co. .  on  account 
of  claims  against  that  firm,  aggregating  near- 
ly $40,000.  These  creditors  tlireatened  the  de- 
fendant Leopold  Harris  with  criminal  prose, 
cution  for  obtaining  credit  of  them  under 
false  and  fraudulent  representations  of  the 
pecuniary  condition  of  his  firm,  and  pressed 
him  for  an  ad  j  ustment  of  their  claims.  There- 
upon, and  pursuant  to  a  suggestion  by  the 
agent  of  Clafiin  &  Co.»  I.6opold  Harris  en- 
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tered  Into  an  agreement  with  Jacob  Katz,  tbe 
garnishee  herdn,  that  Katz  shoaM  purohaae 
the  stock  at  Im  Harris  &  Sons  at  the  execu- 
tion sale,  and  ocmvert  the  same  into  cash; 
that  he  might  replenish  the  same  from  time 
time  to  facilitate  the  sale  of  it;  that  he  should 
pay  tbe  claims  of  Farw^  &  Go.  and  Claflin 
&  Co. ;  that*  when  he  had  realized  sufficient 
out  of  the  stock  to  reimburse  him  for  his 
payments  to  the  sheriff,  to  the  creditors  last 
named,  and  the  cost  of  soods  purchased  to 
replenish  tlie  stock,  togeuier  with  his  neces- 
sary expenses,  and  to  pay  himself  7  per  cent 
interest  on  such  advances,  and  7}  per  cent, 
oommisalon  on  the  gross  sales  of  the  goods, 
he  would  turn  over  the  residue  of  the  stock, 
if  any  of  it  shoald  remain,  to  the  three  judg- 
ment creditors  first  above  mentioned.  Tbe 
consideration  of  the  agreement  so  to  transfer 
the  residue  of  the  stock  was.  that  at  the  same 
time  those  judgment  creditors  assigned  their 
Judgments  to  Katz  without  requiring  him  to 
pay  them  anything  therefor,  thus  postponing 
the  collection  of  their  Judgments  to  all  of  the 
payments  above  specified.  licopold  Harris 
estimated  the  valne  of  the  stock  when  seized 
at  990,000.  Tracy,  the  assignee,  in  his  in- 
ventory estimated  it  about  S75,000,  and  in 
an  attachment  suit  by  Miller  and  others  it 
was  appraised  at  less  than  $52,000.  The 
debtor  firm  had  no  other  assets.  Its  indebt- 
edness was  about  $100,000. 

Pursuant  to  the  agreement  with  Leopold 
Harris,  the  garnishee,  Katz,  bought  the  stock 
at  the  execution  sale  and  paid  the  sheriff 
therefor  $25,150.  He  procured  assignments 
of  the  five  unchallenged  judgroento  before 
mentioned,  entered  December  24,  1886,  pay- 
ing therefor  nearly  $12,500;  and  thus,  being 
tlie  assignee  of  all  the  judgments  on  account 
of  which  the  stock  was  sold,  he  afterwards 
received  from  tbe  sheriff  the  sum  so  paid  for 
the  stock,  less  costs,  disbursements,  and  ex- 
penses. Katz  thereupon  paid  Farwell  &  Go. 
and  Glafiin  &  Co.,  in  compromise  of  their  de- 
mands, about  $27,000.  He  proceeded  to  dis- 
pose of  the  whole  stock,  including  the  goods 
purchnsed  to  replenish  the  same,  which  cost 
him  $11,000,  and  realized  therefrom  $61,000. 
The  amount  which  his  contract  with  Leopold 
Harris  authorized  him  to  retain  out  of  the 
proceeds  of  the  sale  .exceeds  $61,000.  This 
plaintiff  recovered  a  judgment  for  $477.95 
against  L.  Harris  &  Sons  September  1,  188ti, 
and  instituted  this  action  to  charge  Katz,  as 
garnishee  of  that  firm,  with  the  payment  of 
his  judgment.  Katz  denied  liability  as  gar- 
nishee, and  tbe  plaintiff  took  issue  on  his 
answer.  A  jury  was  impaneled  to  try  such 
issue.  At  the  close  of  the  trial  the  court  di- 
rected a  verdict  for  the  garnishee.  From 
the  judgment  entered  pursuant  to  the  verdict 
the  plaintiff  appeals. 

Tumerit  Timlin,  forappellant.  Winkler, 
Flandert,  Smith,  Bolhum  dt  ViloM,  for  re- 
spondents. 

Lyon,  J.,  {after  stating  the  facte  as 
a6oee.)   The  contention  of  counsel  for  plain- 


tiff la  that,  if  the  jadgments  of  William  Kast. 
Esther  Harris,  and  Nast  Sc  Karger  are  fraud- 
ulent, and  were  assigned  to  Katz  in  trust  fbr 
the  use  of  Leopold  Harris  or  hia  firm,  this 
invalidates  the  agreement  between  Harris 
and  the  garnishee,  Katz,  and  renders  the  lat- 
ter liable  as  a  garnishee  In  this  at^on;  and, 
further,  that  the  evidence  tends  to  prove  that 
such  judgments  are  fraudulent  as  against 
the  creditors  of  L.  Harris  &  Sons,  and  were 
so  assigned,  and  hence  that  the  question 
whether  the  same  am  fraudalentand  were  so 
assigned  should  have  been  submitted  to  the 
jury. 

Conceding,  for  the  purposes  of  the  fiase, 
that  these  judgments  were  fraudulent,  and 
were  so  assigned,  we  are  of  the  opinion  that 
the  position  of  counsel  cannot  be  sustained. 
There  is  no  evidence  in  tbe  case  tending  to 
show  that  B^atz  had  any  notice  or  knowings 
that  such  Judgments  were  fraudulent,  fa 
the  absence  thereof,  he  had  tbe  right  to  deal 
with  them  as  valid,  subsisting  Judgments, 
which,  by  the  levy  of  the  executions,  had  be- 
come lawful  Hens  upon  the  stock  of  goods  ha 
proposed  to  purchase,  and  did  purchase. 
Moreover,  there  is  nothing  In  the  evidence  to 
impeach  the  fairness,  regularity,  or  validity 
of  tlie  execution  sale  under  which  Katz  pur^ 
chased  the  stock.  There  can  be  no  doubt 
that,  bad  there  been  no  agreement  with  Leo- 
pold Harris,  Katz  would  iiave  taken  the  ab- 
solute title  to  the  stock  under  his  purchase, 
discharged  of  any  possible  claim  thereto  by 
any  other  creditor,  and  he  might  afterwards 
have  made  Just  such  an  agreement  with  Har- 
ris as  he  did  make,  without  impHiriug  or  en- 
dangering bis  title.  Heing  the  absolute 
owner  of  the  goods,  he  might  lawfully  do 
with  them  as  he  pleased,  and,  if  he  chose  to 
donate  them,  or  an  Interest  in  them,  to  Har^ 
ris,  or  any  other  person,  or  declare  a  trust  in 
favor  of  any  one  therein,  or  make  any  im- 
provident contract  in  respect  to  them,  no 
person  has  any  right  to  object.  THo  good 
reason  is  perceived  why  the  fact  that  be  made 
such  agreement  before  he  purchased  condi- 
tional upon  his  becoming  the  purchaser  at 
the  execution  sale,  should  restrict  or  affect 
his  rights,  especially  when  he  was  ignorant 
of  any  contemplated  frand  on  the  part  of 
others.  Had  any  of  the  stock  remained  un- 
disposed of  after  Katz  bad  reimbursed  him- 
self out  of  the  proceeds  of  the  portion  sold 
for  his  advances,  commissions,  expenses,  etc., 
according  to  his  agreement  with  Harris,  if 
the  challenged  jndgments  are  fraudulent  and 
void  as  to  tbe  creditoi-s  of  L.  Harris  &  Sons, 
probably  the  creditors  could  reach*8ucb  i«8l- 
due  in  the  hands  of  Katz  or  any  other  person. 
But  there  was  no  residue,  and  the  question 
suggested  is  not  in  the  case.  If.  as  counsel 
claim,  such  residue  was  to  be  turned  over  to 
Leopold  Harris  or  his  firm,  still,  under  the 
circumstances  of  the  case,  Katz  was  guilty  ol^ 
no  fraud  when  he  agreed  to  do  so. 

In  every  view  of  the  case  it  Is  barren  of  any 
proof  of  fraud  on  the  part  of  Katz,  and  the 
court  was  fully  justified  in  taking  the  quea- 
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tlon  of  frand  from  the  Jaiy,  and  dlnetlag  a 
verdiot  for  the  garnishee. 

Some  excepUoDB  to  the  ocdiulon  of  teatl- 
iDony  were  taken  by  the  phUntUf .  The  view 
we  have  taken  of  the  case  renders  these  quite 
ImmHterial,  and  they  will  nut  be  determined. 
The  Judgment  ct  the  superior  court  is  af- 
4nned. 


La  Gikmbb  Nat.  Bank  «.  Wimon. 

(Supreme  Court  of  WUeon^  Bept.  M,  1880.) 

Fa&ovoum  GoimrrAHoaft— GumsBiaan— Jobt* 
Tbul. 

1.  Defendant,  while  Indebted  to  plaintiff,  oon- 
Toyed  lands  to  one  in  hla  employ,  who  sabseanently 
mortsaged  the  same  to  him.  Be  afterwards  aoted 
«a  aMior  tiie  nantee  in  negoUatlng  for  the  sale 
of  the  land.  Mortgages  w«e  ezeonted  In  her 
name,  and  &e  land  was  oonvejred  to  othen  and 
mortcased  back  to  her.  fields  that  a  finding  that 
the  origiDal  oonveyanoe  was  fraudulent  as  to  ored- 
■ftffn  was  jQstified. 

a.  Under  Rev.  St  "Wla.  %  S788,  antfaorislng  a 
ereditor  to  garnish  any  person  having  "real  or 
personal"  property  banging  to  such  creditor's 
debtor,  ana  section  4gT2,deflning  the  term  "  personal 
NqpexW'  as  indudtng  **nHia^,  Bpods,  diattela, 
wugs  m  actlcm,  and  erldaiuMa  «  daot,"  drafts 
■and  notaa  oan  bennUShed. 

8.  Rev.  St.  wis.  S  SffiS)  aaksa  the  garnishee 
liable  for  all  "mon^s,  credits,  and  etteots  held  by 
a  oonveyanoe  or  tlUe  void  ss  to  oredit(»rs  of  the  de- 
fendant, "  ezoept  each  as  mi^  by  law  be  exempt 
from  execution.  Held,  that  wafts  'and  notes 
which  are  proceeds  of  a  fraudulent  oonveyanoe 
made  by  plaintiff's  debtor  are  subject  to  garnish- 
ment in  tae  hands  of  those  holding  them  for  the 
Iraodnleut  vendee. 

4.  Id  Wisconsin  such  garnishment  prooeedings 
Deed  not  be  tried  by  Jury. 

Appeal  from  otrcoit  oourt,  Milwaukee 
•oounty;  D.  H.  Johnson,  Judge. 

This  action  was  commenced  by  the  plain- 
-tift.  the  La  Croese  National  Bank,  against 
John  H.  Weston,  to  recover  86,805.12,  with 
Intereet  at  10  per  oent  from  September  9, 
1885.  Frank  a.  Bigelow  and  the  Milwaukee 
National  Bank  were  sti  mmoned  as  garnishees. 
The  Milwaukee  National  Bank  answered,  and 
admitted,  in  effect,  that  June  12,  1886.  it  re- 
-oeived  and  still  had  In  Its  poesesslon  a  sight 
draft  dated  New  York,  June  9,  1886,  drawn 
B.  M.  Wilson  on  F  G.  Bfgelow,  of  Mil- 
waukee, to  which  draft  were  attached  two 
notes  dated  La  Crosse,  June  5, 1886,  executed 
by  McDonald  Bros.,  for  97.000  and  tStOOO. 
respectively,  payable  to  the  ofder  of  the  said 
Wilson  at  the  Fourth  National  Bank  of  New 
York  City  on  or  before  September  1, 1887  and 
1888,  respectively,  both  of  which  notes  were 
indorsed  by  B.  M.  Wilson,  and  to  which 
^raft  was  also  attached  an  assignment,  exe- 
cuted by  B.  M.  Wilson  to  F.  Q.  Bigelow,  of 
mortgage  bearing  date  January  8,  1886,  and 
recoided  in  Clark  county,  Wis.;  that  said 
bank  was  directed  to  deliver  aald  notes  and 
assignment  to  Bigelow  upon  the  payment 
by  him  of  said  sight  draft;  that  said  draft, 
notes,  and  assignment  of  mortgage  were 
claimed  by  one  B.  M  Wilson.  The  garnishee 
Bigelow  answered,  and,  in  effect,  admitted 
-that  he  held  said  mortgage  executed  by  Mc- 
Donald Bros,  and  said  two  notes,  and  that 


be  reeeiTed  the  same  ftom  B.  H.  Wilson* 
who  claimed  to  twtbe  owner  thereof .  B.  M. 
Wilson,  who  was  impleaded  therein,  filed  a 
claim  therein  to  said  sight  draft,  two  notes, 
mortgage,  and  the  assignment  thereof,  as  bw 
property,  and  alleged  that  the  defendant, 
Weston,  had  no  Interest  whatever  therein  or 
any  part  tlwreirf.  The  plainUft  took  issne 
npon  this  answerof  R  M.  Wilson,  atad,  In  ef- 
fect, alleged  that  s^d  draft,  notes,  mortgage, 
and  assignment  were  the  property  of  the  s^d 
Weston,  and  were  the  avails  of  lands  con- 
veyed by  said  Weston  to  B.  M.  Wilson  with- 
out consideration,  and  with  intent  to  defraud, 
hinder,  and  delay  his  creditors,  including  the 
plaintifC;  and  that  said  Weston  procured  said 
lands  to  be  conveyed  to  said  McDonald  Bros,, 
who  purchased  the  same  In  good  faitii, 
and  in  part  payment  therefor  gave  said  notes 
and  mortgage,  and  that  the  same  were  subject 
to  the  debts  of  said  Weston,  including  the 
plaintiff's;  that  said  B.  M.  Wilson's  title 
thereto  was  void  as  against  said  creditors, 
and  prayed  a  lien  ttiereon  for  the  amount  of 
the  plaintiff's  debt.  The  Issues  thus  joined 
were  ordered  for  trial  before  the  court  with- 
out a  jury,  against  the  objection  of  said  Wil- 
son. The  cause  was  thereupon  tried  by  the 
court  without  a  jury,  and  the  court  found,  as 
matters  of  fact,  in  effect,  tliat  the  plaintiff 
recovered  judgment  against  said  Weston, 
May  24,  1888,  for  •8,690.04,  upon  an  indebt- 
edness which  aocrued  to  the  plaintiff  prior  to 
September,  1884;  that  in  September,  1884, 
said  Weston  delivered  to  said  B.  M.  Wilson 
a  deed  of  convince,  previously  executed 
and  acknowledgeid,  of  a  large  tract  of  pine 
land  in  Clark  county.  Wis.;  that  said  Wes- 
ton was  then  insolvent;  that  said  B.  M.  Wil- 
son paid  no  consideration  for  said  lands; 
that  said  deed  of  conveyance  was  placed  on 
record,  and  said  B.  M.  Wilson  held  the  prop- 
erty thereby  conveyed  in  secret  trust  for  said 
John  H.  Weston;  that  in  January,  1886,  said 
Weston  n^ttated  a  sale  of  said  real  estate 
to  the  McDonald  Bros.,  of  La  Crosse,  and 
said  B.  M.  Wilson  thereupon  executed  to 
them  a  deed  of  conveyance  thereof;  that  in 
part  payment  of  said  sale  said  McDonald 
Bros,  executed  and  delivered  to  said  B. 
M,  Wilson  said  notes  and  mortgage  described 
in  the  answers  of  the  gamisheee;  that  up  to 
the  time  of  said  sale  and  the  execution  and 
delivery  of  said  notes  and  mortgage,  said  B. 
M.  Wlbon  had  made  no  payment  whatsoever 
on  said- lands,  and  that  she  received  the  price 
of  said  lands  paid  therefor  by  said  McDon- 
ald Bros.,  Includiug  said  notes  and  mort- 
gage, for  the  use  and  benefit  of  said  Weston, 
and  held  Uie  same  in  her  name  In  secret  trust 
for  him;  that  there  is  evidence  in  the  case 
tending  to  show  that  subsequently  B.  M. 
Wilson  paid  to  said  Weston  94.000  on  account 
of  said  lands,  of  which  S1,0(X)  was  repaid  to 
her  from  the  proceeds  of  a  discount  of  a  note 
given  by  said  McDonald  Bros,  in  part  pay- 
ment on  said  purchase.  And  as  conclusions 
of  law  the  court  found,  in  effect,  that  the 
conveyance  of  said  lands  by  said  Weston  to 
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said  Wilson  vas  fraudulent  and  void  as  to 
the  creditors  of  said  Weston ;  that  tlie  title  of 
said  Wilson  to  the  notes  and  mortgage  men- 
tioned and  described  In  the  anawera  of  the 
garnishees  was  and  Is  void  as  to  the  creditors 
of  said  Weston;  that  whether  or  not  said  B. 
M.  Wilson  is  enUtied  to  an  equity  in  said 
notes  and  mortgage  held  sidd  garnishees, 
on  accotint  of  any  payment  she  may  hav^ 
made,  as  above  stated,  is  not  here  decided, 
since  the  amount  of  the  notes  and  mortgage 
in  the  hands  of  said  garnishees  is  very  large- 
ly in  excess  of  the  plaintiff's  demand  in  this, 
action;  that  the  plaintiff  is  entitled  to  jndg- 
ment;  that  said  garnishees  pay  to  the  ptaintuf 
out  of  the  procwds  of  said  notes  and  mort- 
gage, when  collected,  the  sum  of  98,690.04. 
with  interest  from  May  24,  1888,  and  also 
the  costs  of  this  garnishee  action;  and  that 
the  plaintiff  recover  the  costs  of  this  action 
against  said  B.  M.  Wilson;  and  that  judg- 
ment be  entered  accordingly.  From  the 
Judgment  so  entered  the  claimant,  B.  M.  Wil- 
son, brings  this  appeal. 

Fincfiest  Lynde  <ft  MilUr-,  tot  appellant. 
Winkler,  Flanden,  Bmith,  Bottum  <t  ViUu, 
for  rospondent. 

Gassodat,  J,,  {<^fter  ttating  t7u  faeU  as 
above.)  It  appears  from  the  undisputed  evi- 
dence in  this  case  that  In  June.  1882,  the  de- 
fendant, Weston,  received  a  deed  of  convey- 
ance of  the  1.400  acres  of  land  in  Clark  coun- 
ty in  question,  and  other  real  estate,  from  one 
Schofleld  and  wife,  reciting  a  consideration 
of  925,000;  that  the  same  was  then  recorded : 
that  in  the  spring  of  1884  said  Weston  was 
doing  business  in  La  Crosse, and  whs  indebt- 
ed to  the  plaintiff  in  this  action,  and  owned 
the  1,400  acres  of  land  in  Clark  county  men- 
tioned; that  at  that  time  he  was  interested  in 
a  lumber  company  at  Fort  Madison,  in  the 
state  of  Iowa,  wliich  had  in  its  employ  the 
said  B.  M.  Wilson,  then  a  young  lady  be- 
tween 19  and  20  years  of  age.  known  by  the 
name  of  Birdie  M.  Wilson ;  that  May  8, 1884, 
said  Weston  and  wife  drew  a  deed  of  convey- 
ance of  the  1,400  acres  of  land  mentioned,  to 
said  B.  M.  Wilson,  reciting  a  consideration 
of  91&>000;  that  said  deed  was  executed  and 
acknowledged  by  said  Weston  and  wife  June 
19,  1884,  and  thereupon  placed  In  the  Trad- 
ers' Bank  In  Chicago,  and  held  by  tliat  hank 
for  alwut  two  weeks  in  escrow;  that  Augnst 
23.  1884,  said  Wilson  sent  the  deed  to  the 
register  to  be  held  pending  negotiations  for 
a  mortgage,  and  only  to  be  recorded  upon  no- 
tice given;  that  September  15,  1884.  she 
wrote  to  the  register  to  record  the  deed;  that 
the  same  was  recorded  September  17,  1884; 
tli»t  September  10,  1884,  said  B.  M.  Wilson 
executed  a  mortgage  to  Abner  Coburn  on 
said  1,400  acres  of  land,  conditioned  for  the 
payment  of  $10,000,  and  the  same  was  re- 
corded September  27, 1884;  that  September 
10,  1884,  said  B.  M.  Wilson  executed  another 
mortgage  on  said  1,400  acres  of  land  to  said 
Weston  for  88,000,  and  the  same  was  re- 
corded September  28,  1884;  that  the  deed 


from  B.  M.  Wilson  to  McDonald  Bros,  was 
executed  December  21,  1885,  and  recorded 
Junuary  14,  1886,  and  conveyed  tlie  1,400 
acres  of  land  in  question,  and  recited  a  con- 
sideration of  936,000:  that  January  8.  1886, 
McDonald  Bros,  executed  and  delivered 
to  said  B.  M.  Wilson  a  mortgage  on  the 
1,400  acres  of  land  in  question,  conditioned 
for  the  payment  of  $15,000,  and  the  same- 
was  recorded  January  21,  1886;  that  Janu- 
ary 8,  1886.  McDonald  Bros,  executed  an- 
other moi-tgage  to  B.  M.  Wilson  on  said  1,400 
acres  of  land,  conditioned  for  the  payment  of 
98,000,  and  recorded  February  12.  1886,  and 
that  that  mortgage  was  assigned  by  B.  M. 
Wilson  to  A.  Healy  A  Sons  February  8» 
1886,  and  the  assignment  thereof  recorded 
February  12,  1886;  that  in  the  matter  of  all 
of  said  several  negotiations,  conveyances, 
and  mortgages,  the  said  John  H.  Weston 
acted  as  and  for  the  said  B.  M.  Wilson. 
These  facta  with  the  evidence  In  the  record 
are  sulHcient  to  justify  the  findings  of  the 
court  to  the  effect  that  the  conveyance  of  the 
1,400  acres  of  land  to  Wilson  by  Weston  wtia 
without  any  consideration,  and  fraudulent 
and  void  as  to  the  creditors  of  the  latter. — in- 
cluding the  plaintiff, — and  hence  that  the  al- 
leged title  of  Wilson  to  the  draft,  notes,  and 
mortgage  In  the  hands  uf  the  garnishees  was 
void  as  t!o  Weston's  creditors,  including  the 
plaintiff. 

The  contention  that  the  draft,  notes,  eta. 
could  not  be  reached  by  garnishment  by  rea> 
son  of  their  character  as  such  is  certainly  un- 
tenable. Storm  V.  Ootzhausen,  38  Wis.  139. 
In  that  case  a  draft  payable  to  the  order  of 
the  judgment  debtor  and  in  the  hands  of  the 
garnishee  was  reached  on  garnishment.  A 
creditor  is  expressly  authorized  to  proceed  by 
garnishment  against  any  person  "having" 
any  property  whatever,  "real  or  personal,  in 
his  possession,  or  under  his  control,  belong* 
Ing  to  such  creditors'  debtor. "  Section  2752, 
Rev.  St.  "The  words  'personal  property' 
include  money,  goods,  chattels,  things  in  ao» 
tion,  and  midenoea  of  debt."  Subdivision  8» 
§  4972,  Bev.  St.  This  language  is  broad 
enough  to  include  the  draft  and  notes  in 
question.  Storm  t.  Cotzhausen,  38  Wis.  144; 
State  V.  Coyle,  41  Wis.  270;  University  v. 
Boorman,  56  Wis.  660.  14  N.  W.  Rep.  819. 
Garnishment  is  based  upon  the  theory  that 
the  property  of  the  debtor  in  the  possession 
or  under  the  control  of  the  garnishee  is  not 
in  such  a  condition  as  to  be  seized  on  execo- 
tion.  Section  2753.  Rev.  St.  In  fact,  the 
affidavit  for  garnishment  must  state  that 
such  debtor  "has  not  property  liable  to  exe- 
cution sufficient  to  satisfy  the  plaintiff's  d(^ 
mand,"  Id.  That  section,  as  amended,  ex- 
tends to  "any  cause  of  action  mentioned  in 
section  2731,"  Rev.  St.  o.  286.  Laws  1885. 
This  last  section  prescribes  what  an  affidavit 
for  an  attachment  must  contain.  But  the 
statute  is  still  more  speciSc  on  the  point  in 
controversy.  It  provides  that  "from  the 
time  of  the  service  of  the  summons  upon  the 
garnishee  he  shall  stand  liable  to  the  plain- 
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tiff  to  the  amount  of  the  property*  money*, 
credits^  and  €tffeet$  ia  bis  poBfleasion,  or  un- 
der liis  control,  belonging  to  the  defendant, 
or  In  which  be  shall  be  interested,  lo  tlie  ex- 
tent of  his  right  or  Interest  therein,  and  of 
all  debts  due.  or  to  become  due,  to  the  de- 
fendant, except  such  hb  may  be.  by  law,  ex- 
onpt  from  execution.  Any  property,  mon- 
eredtts,  and  0eaU  held  by  a  eonveyance 
or  title  void  at  to  creditors  t^f  the  d^endant, 
ahaU  be  embraced  in  tuch  liability.'*  Sec- 
tion 2768,  Bev.  St.  The  addition  to  tliat 
section  by  amendment  was  in  furtherance  of 
the  same  purpose.  Section2,c.86.LawsI881. 
The  words  In  italics,  in  connection  with  the 
other  provisiona  of  the  statutes  cited,  clearly 
evince  a  purpose  to  make  the  remedy  by  gar- 
nishment as  effectual  in  reaching  non-leviable 
assets,  things  In  action,  evidencea  of  debt, 
credits  and  effects,  and,  in  foct,  any  property 
held  by  any  sort  of  conveyance  or  title  void 
as  to  the  creditors  of  tlie  principal  defendant, 
as  the  old  creditors'  bill  in  chancery.  Such 
is  the  logical  result  of  previous  decisions  of 
this  court.  Mullen  v.  Belnig,  72  Wis.  391. 
89  W.  Bep.  861;  Bank  v.  Knowles,  67 
Wta.  389.  28  N.  W.  Bep.  225;  Sutton  t. 
Hasey.  68  Wis.  656,  17  N.  W.  Bep.  416.  Aa 
indicated  in  one  of  these  oases,  the  real  issue 
for  trial  In  this  garnishee  action,  therefore, 
was  whether  the  deed  from  Weston  to  Wil- 
son was  fraudulent  and  void  as  to  Weston's 
creditors,  including  the  plalntift;  that  is  to 
say.  was  it  made  with  the  intent  to  hinder, 
delay,  or  defraud  snch  creditors?  The  court 
found  that  it  was.  This  being  so,  the  draft 
and  notes,  as  a  part  of  the  avails  of  the  fraud- 
ulent transaction,  were  Liable  in  garnishment 
tor  the  plaintiff's  debt.  No  question  of  any 
bona  fide  holder  for  value  is  involved.  The 
mere  fact  that  such  avails  had  passed  from 
the  immediate  possession  and  control  of  the 
fraudulent  vendee  and  had  come  Into  the 
hands  of  the  garnlahees,  who  held  the  same 
for  her,  in  no  way  mitltatea  against  their  be- 
ing reached  by  garnishment;  otherwise  the 
effectiveneesof  the  process  would  depend  up- 
on the  ignorance  or  craftiness  of  the  perpe- 
trator of  the  fraud  instead  of  the  establish' 
ment  of  the  fraud  itself.  In  such  cases  re- 
gard must  be  had  to  the  substance  of  the 
transaction,  instead  of  the  mere  form  of  the 
device,  resorted  to  in  order  to  conceal  the  In- 
tent. We  must  hold  thatasufhclentamount 
of  the  draft,  notes,  and  mortgage  to  satisfy 
the  plaintilTB  claim  was  liable  to  garnish- 
ment. 

It  is  claimed  that  such  garnishment  ex- 
clusively a  legal  remedy,  and  hence  that  the 
constitution  guarantied  to  Miss  Wilson  a 
Jury  trial  aa  a  matter  of  right,  which  the 
court  refused  to  grant.  Section  5.  art.  1, 
Const.  Wis.  Of  course  the  right  of  trial  by 
Jury  remains  inviolate  as  it  existed  before 
the  adoption  of  the  constitution,  and  extends 
to  all  cases  at  law.  Tliere  may  be  cases  of 
garnishment  where  such  right  exists,  but.  as 
already  indicated,  the  garnishment  in  this 
case  was  to  reach  non-leviable  assets,  things 


in  action,  evidences  of  debt.  We  do  not  un- 
derstand that  in  such  cases  a  party  was,  pnor 
to  the  constitution,  entitled  to  a  jnry  trial  aa 
a  matter  of  right.  On  the  contrary,  the  rem- 
edy in  such  cases  at  that  time  was  by  credit- 
ors' bill,  or  proceedings  in  the  nature  of  a 
creditors*  bill,  and  essentially  equitable.  The 
mere  fact  that  the  same  object  Is  now  secured 
by  a  more  direct  and  simple  proceeding,  giv- 
en by  statute,  does  not  change  the  relation  of 
the  parties  nor  the  esaenti^tU  nature  of  the 
remedy  which  formerly  existed,  fiuford  v. 
Holley.  28  Fed.  Bep.  680;  Shepard  v.  Eddy.  2 
N.  Y.  Supp.  634;  McElrath  v.  U.  8.,  102  U.  S. 
440;  Barton  t.  Barbour,  104  U.S.  126.  This 
is  not  "an  issue  of  fact  in  an  action  for  the 
recovery  of  money  only,  or  of  speciHo  real  or 
personal  property,"  within  the  meaning  of 
the  statute.  Section  2843,  Bev.  St.  We  find 
no  statute  requiring  an  Issue  in  garoishment 
like  the  one  at  bar  to  be  tried  by  a  jury.  It 
follows  tliat  no  error  was  committed  In 
fusing  a  jury  trial.  The  jadgment  Of  tlw 
circuit  court  is  afiBrmed. 


Oambboh  et  at.  o.  Whitb. 
OSiQfraw  Ctmrt  of  fFltoonafn.   Sapt  M,  laaBi) 
Rbtoxmatioii  ot  Cohtraots— AOBHOT— DUflOU. 

1.  A  contract  for  the  getting  out  and  delivery 
of  sawed  loinber,  whlob  ftpecines  aa  (he  date  <« 
performanoe  August  1, 1886,  while  the  contract  It- 
self Is  dated  December  38, 1886.  wIU  be  reformed, 

Srior  to  an  action  for  a  breacn,  by  insertiog  the 
ftte  of  perfonaanoe  iDteaded,  August  1, 18ti7,  al- 
though latDbermen  might  have  been  able  to  iufar 
wbai  that  date  was.  * 
S.  In  a  suit  for  the  reformation  of  a  eoutraet 
for  the  purohaae  of  lumber,  defendant  testified  that 
R.,  who  made  the  contract  on  his  behalf,  was  only 
authorized  to  see  what  he  could  purchase  lumb^ 
for,  while  B.  testified  that  he  was  sent  out  to  con- 
tract for  the  purchase  of  lumber,  and  that  he  was 
authorized  to  fix  the  price,  .field,  that  theevldeDoe 
was  sufficient  to  sustain  a  finding  that  B.  was  au 
thorized  to  make  the  contract,  and  the  admission 
of  testimoDT  that,  shortly  before  and  after  the 
making  of  the  contract  in  question,  R.,  as  agent  of 
defen&nt,  made  simitar  oontraots  with  otiier  par. 
ties,  whleh  had  been  performed  defendant,  was 
not  reversible  error. 

8.  Where  defendant  notified  pl^ntlfl  that  h» 
would  not  perform  a  contract  for  the  purchase  of 
sawed  lumber  after  plaintiff  had  purchased  the 
logs  out  of  which  the  lumber  was  to  be  sawed,  but 
before  the  latter  had  sawed  any  of  the  lumber,  tha- 
measare  of  damages  of  plaintiff  was  the  profit 
which  he  would  have  made  had  he  been  permitted 
to  perform  the  contract. 

Appeal  from  circuit  court,  Milwaukes- 

county. 

Action  by  Arch  Cameron  and  others  against 
F.  H.  White.  Judgment  was  given  for  plain- 
tiffs, and  defendant  appeals. 

Finches,  Lynde  d-  MiUer,  {B.  P,  Smithy 
of  counsel, )  for  appeUant.  Cmu.J}.  Hichoa^ 
for  respondents. 

Taylor,  J.  The  respondents  brought  thia 
action  to  reform  a  contract  for  getting  out 
and  delivering  to  the  appellant  a  large  quan- 
tity of  sawed  hard-wood  lumber,  and  in  the 
same  complaint  they  seek  to  recover  damages 
of  the  defendant  for  a  breach  of  such  con- 
tract. That  the  respondents  may  join  two 
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such  canaes  of  aeHon»  one  In  equity  and  one 
at  law.  Is  not  controverted.  This  court  has 
dedded  ttiat  aneh  eauses  of  action  may  be 
joined*  under  the  provisions  of  section  2647, 
Rev.  St.  Harrison  v.  Bank,  17  Wis.  340-350. 
This  court  has  also  decided  thnt  in  such  ac- 
tions the  equitable  action  should  be  tried  bj 
the  court,  and  the  legal  cause  of  action  by 
the  court  and  jury.  Section  2843,  Bev.  St. ; 
Harrison  v.  Bank,  supra;  G-onn  v.Madlgan, 
28  Wis.  158-167.  In  the  regular  order  of 
proceeding  in  an  action  of  this  kind,  the  eq- 
uitable issue  for  the  reformation  of  the  con- 
tract should  be  first  tried  by  the  court,  and 
afterwards  the  legal  issues  as  to  the  breach 
and  damages.  Hammel  v.  Insurance  Co., 
60  Wis.  240.  6  N.  W.  Rep.  805.  The  fact 
that  the  court  submitted  all  the  issues  to  a 
Jury  in  the  first  instance,  and  tooli  their  ver- 
dict upon  such  issues,  was  not  error,  as  the 
court,  after  taiting  the  verdict  of  the  jury  up- 
on the  issue  upon  the  reformation  of  the  con- 
tract, made  and  filed  findings  of  fact  and  con- 
clnsions  of  law,  which  sustain  the  judgment 
reforming  the  contract.  Harrison  v.  Bank, 
supra. 

We  do  not  understand  that  the  oonnsel 
make  any  complaint  upon  the  regularity  of 
the  trial,  but  insist  that  there  was  no  neces- 
sity  for  a  reformation  of  the  contract,  claim- 
ing that  it  was  apparent  on  its  face  when  it 
was  Intended  that  Its  performance  should 
take  place.  The  mistake  In  the  contract  was 
in  stating  that  it  should  be  performed  on  or 
before  the  Ist  of  August,  1886,  when  it  ap- 
peared on  the  face  of  the  contract  that  tlie 
contract  itself  was  made  December  28,  1886, 
some  montfis  after  its  performance  was  re- 
quired. It  was  claimed  by  the  plaintifE  that 
there  was  a  mistake  in  the  date  of  perform- 
ance, and  that  it  was  intended  to  have  been 
written  the  Ist  day  uf  August,  1887,  Instead 
of  1886.  We  think  the  court  was  right  in 
holding  that  it  was  necessary  to  reform  the 
contract,  to  make  it  conform  to  the  agree- 
ment of  the  parties,  before  an  action  for  its 
breach  could  be  sustained.  The  date  of  per- 
formance stated  in  the  contrHct  being  an  im- 
possible date,  there  was  nothing  to  imilcate 
when  it  was  to  be  performed.  Although 
lumbermen,  and  men  familiar  with  that  kind 
of  business,  might  infer  tliat  the  date  of  per- 
formance intended  was  1887,  still,  there  was 
no  certainty  about  the  matter.  The  date 
which  should  be  inserted  tn  the  contract  was 
the  date  agreed  upon  between  the  parties, 
•nd  that  might  have  been  some  other  date  as 
well  as  August  1.  1887. 

The  appellants  allege  as  error  the  introduc- 
tion of  certain  evidence  on  the  part  of  the 
plaintiff,  introduced  to  prove  the  agency  of 
the  person  who  made  the  contract  on  the  part 
of  the  defendant.  The  contract  was  in  fact 
made  on  the  part  of  the  defendant  by  one 
Willis  S.  Reed,  who  claimed  to  be  the  agent 
of  ttie  defendant,  having  power  to  bind  the 
defendant.  There  was  a  contlict  of  testimony 
on  the  subject  of  the  agency  of  Reed  to  make 
the  contract  on  behalf  of  the  defendant. 


Reed  testified  Uiat  he  bad  powertonuikesudi 
contract,  and  that  he  was  authorized  by  the 
defendant  to  make  It.  The  defendant  testi- 
fied that  fae  was  not  anthurized  to  bind  him 
by  contract,  and  that  he  was  only  sent  out  by 
hlra  to  find  out  what  he  could  contract  lum- 
ber for,  and  to  report  to  him.  Reed  testified 
that  he  was  sent  ont  to  contract  for  the  pro- 
chase  of  lum1)er  to  be  delivered  in  the  future, 
and  tiiat  be  was  authorized  to  fix  the  price  to 
be  paid.  The  defendant  and  Reed  were  the 
only  witnesses  whose  testimony  had  a  bear- 
ing upon  the  question  of  agency.  In  this 
state  of  the  evidence  the  conrt  permitted  the 
plnintift  to  show  by  Reed  that,  shortly  before 
and  after  the  making  of  the  contract  in  ques- 
tion ,  Reed,  as  the  agent  and  acting  for  the 
defendant,  had  made  contrwits  with  other 
parties  of  a  like  nature  to  the  one  made  with 
the  plaintiff,  and  that  the  plaintiff  had  rec- 
ognized such  contracts,  and  peiformed  them 
on  his  part.  Tlie  contracts  offered  in  evi- 
dence, and  to  which  objections  were  taken, 
were  all  made  by  Reed  during  a  single  trip 
made  by  him  to  the  lumber  regions,  and  both 
Reed  and  the  defendant  testify  that  he  waa 
acting  under  the  same  instructions  from  the 
defendant  at  the  time  all  the  contracts  offered 
in  evidence  were  made.  Under  this  state  of 
the  facts.  It  is  not  certain  that  there  was  any 
error  in  permitting  the  introduction  of  the 
evidence,  even  on  a  trial  by  a  jury,  upon  the 
question  as  to  whetlier  the  defendant  was 
bound  by  the  contract  made  by  his  alleged 
agent.  Railway  Co.  v.  .Tames,  24  Wis.  388. 
In  this  case  we  think  the  evidence  as  to  the 
authority  of  the  agent  to  m^e  the  contract 
was  a  part  of  the  evidence  upon  the  issue  for 
the  reformation  of  the  contract,  and  not  evi- 
dence addressed  to  tlio  jury  upon  the  ques- 
tion as  to  its  breach  and  damages.  Were  it 
to  be  held  that  such  evidence  was  not  strictly 
admissible,  still,  In  an  equity  case,  such  error 
would  not  necessarily  reverse  the  judgment, 
if  there  ia  other  evidence  in  the  case  sutiS- 
cient  to  sustain  the  finding  of  titecoui-t.  In 
this  ctise  we  think  the  evidence  quite  suffi- 
cient to  sustain  the  finding  that  the  agent 
was  authorized  to  make  the  contract  in  suit 
independently  of  the  evidence  that  the  t^ent 
had  made  other  contracts  of  a  like  char< 
acter,  which  had  t>een  recognised  and  per- 
formed by  the  defendant. 

The  only  other  error  assigned  by  the  ap- 
pellant is  tliat  the  court  improperly  excluded 
evidence  affecting  the  question  of  damages. 
The  following  is  a  copy  of  the  contract,  as  re- 
formed, upon  which  Uie  claim  for  damages  ia 
based: 

"Torch  Lakk,  Mich.,  Dec  28th,  1886. 
Phcenix  Lumber  Co.,Milwaukee,  Wis. —Gents: 
We  will  sell  you,  and  deliver  to  rail  of  your 
vessels  at  our  dock,  on  or  before  August  1st. 
'87,  the  following  amounts  and  kinds  of  lum- 
ber, at  prices  we  named;  lumber  to  be  log 
run,  with  mill  culls  and  hearts  out;  to  be 
measured  straight;  no  deduction  for  imper- 
fections; to  be  inspected  and  measured  here 
within  15  days  after  we  report  it  ready;  to 
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be  paid  for  OS  dellvexy  of  eiich  cargo;  we  to 
on»B-pile  the  lumber  as  sawed,  and  io  bear 
half  Uke  cost  of  mensuring  and  insiwcting, 
and  give  vessel  falv  and  reasmiable  dispatch 
in  loading;  lumber  to  be  cut  well,  and  also 
Idninb  in  tiiickness,  and  to  make  a  fair  pro- 
portioa  of  the  maple  into  widths  that  will 
rip  into  3-lnch  strips.  We  would  want 
•500.00  advanced  to  us  within  30  days: 

000,000  ft.  maple,  @  per  H.,  $11.00. 

100,000**  elm,  @  per  H.,  $10.00. 

60.000  **  bas^wood,  @perM.,«10.0a 

95,000  «  beach,  @  per  U.,  «10.00; 

96,000  *  blrob,  @  per  M.,  913.00. 

96,000  *•  ash,  @  perM.,  «U.OO. 

90^000"  redoak,coin.&better,@perM.,tl6.00. 

"Tours  trulj,        Cajieron  Bros. 

"Aocepted:  £h<bhix  Luhbkb  Co. 

"By  W.  S.  Bbbd." 

The  evidence  shows  that  the  defendant  re- 
pudiated the  contract,  and  gave  the  plaintiff 
DOtioe  that  he  would  not  perform  it  as  early 
as  April,  1887,  and  before  the  plaintiff  had 
sawed  anj  of  the  lumber,  but  after  he  had 
purchased  the  logs  out  of  which  it  might 
have  been  sawed.  The  learned  circuit  judge 
held  that  the  rule  of  damages  in  this  case 
was  the  profit  wtiioh  the  plaintiff  would  have 
made  on  the  contract  had  he  been  permitted 
to  perform  the  same.  The  appellant  claimed 
tbst  he  had  a  right  to  show  that  the  plaintiff 
eonverted  the  logs  Into  lumber,  and  sold  the 
same,  during  the  season  of  1887,  and  that  the 
measure  of  damages  was  the  difference  be- 
tween what  the  lumber  was  sold  for  and 
what  the  defendant  had  agnei  to  pay  for  it; 
qualified,  perhaps,  by  the  fact  that  the  plain- 
tiff had  been  to  some  expense  In  making  ttie 
other  sales,  and  any  additional  cost  for  man- 
nfacturlng  the  lumber  in  excess  of  what  it 
wouhl  have  cost  to  manufactore  the  lumber 
according  to  the  contract. 

We  think  the  learned  circuit  judge  was 
right  as  to  the  role  of  damages  in  this  case. 
As  said  by  the  learned  counsel  for  the  appel- 
lant, the  plaintiff  took  no  steps  to  perform 
the  contract  after  he  was  notified  by  the  d^ 
fendant  that  he  refused  to  perform  it  on  his 
part.  The  rights  of  the  parties  under  the 
contract  were  fixed  at  that  time.  Whatever 
the  plaintiff  did  with  the  logs  after  that  wai# 
wholly  immaterial  to  the  defendant,  except 
that  the  plaintiff  could  not  refuse  to  do  any- 
thing more  with  the  logs,  and  then  charge 
the  defendant  in  damages  for  their  loss. 
That  the  profit  which  the  plaintiff  could 
have  made  on  the  contract,  if  he  had  been 
permitted  to  perform  the  same,  is  the  cor- 
rect rule  of  damages,  and  the  one  most  in 
accordance  with  equity,  is  apparent  from 
many  considerations.  Suppose  the  defend- 
ant had  notified  the  plaintiff  that  he  repudi- 
ated the  contract  before  anything  had  been 
done  under  it.  In  such  case  conld  the  plain- 
tiff have  voluntarily  gone  on  and  got  out  the 
lagt,  and  converted  them  into  muney,  and 
charged  the  defendant  with  the  difference 
between  the  contract  price  and  the  price  he 
sold  them  for?  It  seems  to  us  he  could  not. 
His  loaa  In  such  case  would  neoeasari^  be  the 


prioe  the  defendant  had  agreed  to  pay  for  the 
lumber,  less  the  cost  of  Us  production  by  the 
plaintiff.  Can  he  enhance  such  damage 
against  the  defendant  by  going  on  and  man- 
ufacturing Uie  lumber,  and  selling  it  at  a 
price  which  would  not  pay  for  the  cost  of 
such  manufacturew  and  charge  the  loss  to  the 
defendant?  We  think  not.  In  the  case  of 
the  sale  of  merchandise  the  danuges  are  lim- 
ited by  tlie  difference  in  value  of  the  article 
sold  and  the  price  agreed  to  be  paid  tltere- 
for,  and  if  Uie  vendor  retains  the  goods 
sold  after  the  date  of  delivwy  fixed  on,  and 
afterwards  sells  the  goods  for  less  than  they 
were  worth  at  the  time  fixed  for  the  deli  very, 
he  cannot  clurge  such  loss  to  the  defaulting 
vendee.  Gliapman  v.  Ingram,  30  Wis.  29(K 
295.  The  rule,  as  held  by  the  learned  circuit 
judge,  is  the  one  which  thU  court  has  estab- 
lished, and  is  the  one  which  is  sustained  by 
the  great  weiglit  of  authority.  Salvo  v.  Dun- 
can. 49  Wis.  151.4  N.W.  Bep.  1074;  2^iIsoa 
v.  Morse.  52  Wis.  255, 9  N.  W.  Rep.  1 ;  Nash 
V.  Hoxie,  59  Wis.  384,  18  N.  W.  Bep.  408; 
Jones  V.  Foster,  67  Wis.  296,  30  N.  W.  Bep. 
697.  As  the  plaintiff  could  not  enhance  the 
damages  against  tlie  defendant  by  his  neglr-ct 
to  make  the  best  of  what  he  had  on  hia 
hands,  so  he  is  not  bound  to  lessen  his  dam- 
ages by  making  other  contracts,  and  per- 
forming ttiem,  and  giving  the  benefit  of  the 
performance  of  such  contracts  to  the  defend- 
ant. We  find  no  error  in  the  record.  The 
judgment  of  the  circuit  court  is  afllrmed. 


ESTKNHUN  »t  tU.  0.  STKIMKIBOHNBS,  (HK7- 

KR  at  aZ.,  Intervenors.) 
(SNprsnw  Court  of  Witeonttn.  Bspb  SA,  188B.> 
ATruoncniT— Iknimnrannr. 
An  Insolvent  was  sued,  and  his  property  at* 
tached,  first  by  A.,  and  then  by  B.  B.  filed  a  pe- 
tiUon  uiegiag  on  loformatioD  and  belief  that  notes- 
had  been  ilven  the  Insolvent  for  his  debt  to  A., 
and  that  they  had  been  disooonted  at  a  bank,  and 
were  not  then  doe,  and  praying  that  issues  might 
be  awarded  to  determine  whiob  attaohment  had 
priority.  The  petition  did  not  allege  fraud,  and  A. 
made  affidavit  that  the  notes  were  not  given  for 
any  part  of  the  debt  be  sued  for.  Held,  that  a  suf- 
fl<aent  case  had  not  been  set  forth  to  luve  the  is- 
sues awarded. 

Appeal  from  circuit  conrt,  Milwaukee  couih- 
t^;  D.  H.  JoHUBOH,  Judge. 

Action  by  F.  C.  Espenhain  and  John  L. 
Bartels  against  Franz  Steinkirchner.  Jacob- 
Meyer  and  othws  Intervened  by  petition. 
The  petition  was  denied,  and  Uie  Intervenors- 
appeal. 

Winklar,  Flondera,  Bmitht  BoUum  i£  VU 
Uu,  for  appellants.  FUbing  A  KiUUea,  for 
respondents. 

Taylor,  J.  The  respondents  commenced 
an  action  against  Franz  Steinkirchner,  as- 
defendant,  on  May  15,  1889,  to  recover  the 
sum  of  $2,200  alleged  to  be  due  from  the  de- 
fendant to  the  plaintiffs  for  goods  sold  and 
delivered.  In  that  action  the  plaintiffs  caused 
an  attachment  to  be  issued,  and  the  property 
of  the  defendant  to  be  attached  thereon.  The 
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intervenora  and  app«>lIftnU  mbsequently  com- 
menced actions  against  tbe  defendant,  and 
attached  the  sanae  goods  attached  by  the  re- 
spondents. On  the  15tb  day  of  Jane*  1889. 
the  interrenors  <rt»taliied  from  the  circuit 
court  an  order  on  tbe  respondents  to  show 
cause  why  the  court  should  not  award  issues 
to  determine  whether  the  said  writ  of  at- 
tachment of  the  aaid  respondents  is  a  prior 
lien  on  the  funds  and  money  in  the  hands  of 
the  sheriff  of  Uilwankee  county,  as  against 
the  petitioners^  and  for  further  relief  as 
justice  and  equity  may  require.  The  peti- 
tion, upon  which  the  ordo:  to  show  cause  is 
founded,  shows  that  tbe  goods  attached  in 
the  Hctlon  of  the  respondents,  and  In  the  ac- 
tions of  the  petitlonera,  had  been  sold  by  the 
sheriff  upon  execution  in  favor  of  other  pai^ 
ties,  and  the  money  arising  apon  such  ule, 
or  a  part  thereof,  remained  In  the  hands  of 
such  sheriff;  and  that  a  part  of  the  money  so 
in  the  hands  of  the  sheriff  would  be  applica- 
ble to  the  payment  of  the  judgments,  or  some 
of  them,  recoTered  by  the  petitioners  against 
the  defendant,  if  It  should  be  adjudged  that 
their  attachments  and  Judgments  obtained 
thereon  should  have  preference  over  the  at- 
tachment of  the  respondents.  The  record  also 
b!k>wb  that,  at  the  time  the  order  to  show 
cause  was  heard  by  tiie  court  below,  the  pe- 
titioners bad  obtained  judgments  against  the 
defendant  in  all  their  attachment  cases. 

The  petition  shows  that  the  defendant  is 
insolvent,  and  alleges  as  a  cause  for  avoiding 
the  attachment  of  the  respondents,  and  for 
adjudging  that  the  attachments  of  the  peti- 
tioners should  be  declared  a  prior  Hen  upon 
the  money  In  the  hands  of  the  sheriff,  that 
t^ere  was  nothing  due  from  the  defendant 
to  the  respondents  at  the  time  their  action 
was  commenced  and  ihelr  attachment  levied. 
The  material  allegations  of  the  petition  upon 
tills  question  are  the  following:  "Your  peti- 
tioners further  show,  on  information  and  be- 
lief, that  at  the  time  of  tbe  commencement 
of  this  action  the  aaid  Stelnkirchuer  was  not 
indebted  to  tlie  said  Eapenhain  &  Bartels  In 
said  sum  of  S2,200,  or  any  other  sum.  for 
merchandise  purchased  by  said  Stelnkirchner 
from  said  Espenhain  &  Bartels  between  Feb- 
ruary ],  1889,  and  May  1.  1889;  but,  on  the 
contrary  thereof,  these  petitioners  allege  that 
the  said  Stef  nklrchner  had  fully  paid  the  said 
Espenhain  &  Bartelsforall  such  merchandise 
sold  to  Iiim  by  them  between  said  dates,  by 
giving  to  said  Espenhain  &  Bartels,  In  pay- 
ment fertile  merchandise  purchased  between 
February  1  and  Febrimry  28,  1889,  a  note 
dated  February  28,  1889,  for  the  sum  of 
8670.01,  payable  May  SI,  1889.  and  for  the 
mercliandise  purchased  between  February  28, 
1889.  and  April  1,  1889,  a  note  for  8694.07. 
due  July  3,  1889;  and  that  for  the  merchan- 
dise which  said  defendant,  Steinltlrchner,  liad 
purchased  from  said  Espenhain  &  Bartels 
between  April  1  and  May  1.  1889,  the  said 
defendant  delivered  to  said  Espenhain  &  Bar- 
tels his  note  for  850^.45,  pavable  July  S. 
1889;  that  the  said  Espenhain  &  Bartels. 


npon  the  delivery  of  said  notes,  discounted 
the  same  at  the  bank ;  and  tiiat  neither  of 
the  said  notes  was  held  by  said  Espenhain  ft 
Bartels  at  the  time  of  tbe  oommenoement  of 
this  action,  nor  were  either^  them  due;  and 
that  they  did  not.  at  the  time  of  tbe  oom- 
menoement of  ttala  action,  have  a  cause  of 
action  as  all^^  in  thtir  said  complaint,  or 
for  the  amount  of  $2,200,  against  the  said 
defendant."  To  this  charge,  made  by  the 
petitioners,  tbe  respondents,  on  tiie  bmring 
of  the  order  to  show  cause,  filed  the  affidavit 
of  John  L.  Bartels,  one  of  the  plaintiffs, 
which  reads  as  follows:  "John  L.  Bartels, 
being  first  duly  swum,  on  oath  deposes  and 
says  that  he  Is  one  of  the  plaintiffs  in  the 
foregoing  action,  and  one  of  the  plaintiffs  re- 
ferred to  in  the  petition  herein  on  file,  and 
that  he  makes  this  affidavit  on  bis  own  be- 
half, as  well  as  on  behalf  of  his  co-plaintiff, 
F.  G.  Espenhain.  because  all  tlie  facts  con- 
nected with  the  business  of  the  plaintiffs, 
as  conducted  and  carried  on  In  Milwaukee, 
Wis.,  are  peculiarly  within  tiie  knowledge  of 
this  affiant,  he  having  charge  and  control  of 
the  business  of  the  plaintiffs  in  this  city  and 
county;  and  that  all  the  business  of  the  firm 
of  Espenhain  A  Bartels,  as  conducted  and 
carried  on  with  the  defendant  Franz  Stein- 
klrchner,  was  carried  on  wholly  and  entirely 
b;  this  alBant.  This  affiant  further  alleges, 
from  his  own  personal  knowledge,  that  on 
the  15th  day  of  May,  1889,  the  defendant, 
Franz  Steinkirchner,  was  indebted  to  these 
plaintiffs  in  the  sum  of  twenty-two  hundred 
(2.200)  dollars,  as  alleged  In  affiant's  affida- 
vit of  attachment.  Affiant  further  alleges 
that  said  indebtedness  of  twenty-two  hun- 
dred (2,200)  dollars  Is  over  and  above 
the  indebtedness  secured  by  the  notes  re- 
ferred to  in  the  petition  attached  to  t)ie 
order  herein,  and  that  no  part  of  the  in- 
debtedness of  twenty-two  hundred  (2,200) 
dollars,  sued  for  in  this  action  by  the  plain- 
tiffs, was  secured  by  either  or  any  of  tbe 
notes  referred  to  In  the  petition  her^n;  and 
that  said  notes,  and  the  indebtedn^  pui*- 
portlng  to  be  secored  by  them ,  were  separate 
and  apart  from  the  Indebtedness  of  twenty- 
mo hundred  (2,200)  dollars,  as  alleged  in  af- 
fiant's affidavit  for  attachment,  and  in  plain- 
tiff's complaint,  now  herein  on  file.  Where- 
fore this  affiant  asks  on  his  own  behalf,  and 
on  behalf  of  his  co-plaintiff,  that  s<tld  order 
herein  asked  for  by  petitioners  be  denied.** 
Upon  this  petition,  and  an  amendment  there- 
to setting  forth  that  the  defendant  had  ab- 
sconded, and  had  made  no  appearance,  nor 
taken  any  steps  to  defend  said  action  of  the 
respondents,  and  that  he  had  no  property  ex- 
cept what  had  been  seized  and  sold  by  the 
sheriff  in  actions  then  pending  against  him, 
and  upon  the  affidavit  of  said  Bartels,  and 
all  the  papers  in  said  action,  the  circuit  court 
denied  the  prayer  of  the  petitioners,  and  dis- 
charged the  said  order  to  show  cause.  From 
this  order  discharging  the  order  to  show  cause 
the  interveners  appeal  to  this  court. 
There  was  no  question  made  upon  the 
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tmring  of  tUa  appeal  but  that,  upon  a 
allowing,  the  ai^Mllanta  had  the  i%ht  to  In- 
tervene, and  have  iaauea  awarded.  In  order 
to  try  the  question  as  to  the  priority  o{  the 
flena  of  tlie  appellants  and  the  respondents 
npon  the  jnoney  in  the  bands  of  the  sheriff 
arising  from  the  sale  at  the  propwfy  attaclied 
hj  them  in  tb^r  raapecttTe  acuons.  It  vas 
alleged  by  tbe  parties  that  the  court  below 
refused  to  grant  tbe  issaas  aa  prayed  for  on 
the  scOe  groubd  that  the  statements  made  io 
the  petition  and  in  Um  amended  petition  did 
not  make  out  •  case  whidi  made  it'impera- 
tire  npon  ttie  court  to  award  tiie  issnes  as 
prayed  tot.  The  power  of  the  drenlt  oouit 
to  award  Isane  to  try  the  respective  rights  of 
parties  having  liens  by  attamment  or  Judg- 
ment and  execution  upon  tbe  property  of  the 
same  defendant,  when  such  property  has 
been  s(dd,  and  the  monsy  arising  from  sneb 
Mle  is  in  tbe  bands  of  tbe  sbwlff,  or  when  it 
haa  been  paid  over  by  him  to  tbe  conrt,  is 
well  established  by  the  decisions  of  this  court. 
See  Breslaner  v.  Qellf  uss.  66  Wis.  877. 27  N. 
W.  Bep.  47:  Nassauer  v.  Techner,  65  Wis. 
888.  27  N.  W.  Bep.  40:  Powers  v.  Large.  69 
Wis.  621.  85  N.  W.  Bep.  58.  The  like  prao- 
tloe  has  been  adt^ted  In  other  courts.  See 
eases  cited  in  the  opinion  in  Kassauer  v. 
Techner,  65  Wis.  392,  27  N*.  W.  Bep.  40. 
See,  also,  Drake.  Attachm.  g  278  et  seq.  It 
will  be  seen  by  an  examination  of  tbe  matters 
stated  In  the  petition  of  the  Intervenors,  npon 
which  they  rely  to  have  their  attachments 
declared  a  prior  lien  to  tbat  of  the  respond- 
ents, is  not  that  the  common  defendant  was 
not  indebted  to  tbe  respondents  on  account 
of  goods  sold  and  delivered  by  them  to  such 
defendant,  but.  admitting  such  sale  and  de- 
livery and  Indebtedness,  they  allege  that 
there  was  nothing  due  to  the  respondente  at 
the  ti  me  of  the  commencement  of  their  action 
and  the  issuing  of  their  attachment.  This 
would  be  a  good  ground  for  the  intervention 
of  the  appelhints,  under  the  decisions  of  the 
eonrts  of  those  states  In  which  a  proceeding 
1^  attachment  cannot  be  commenced  except 
upon  a  debt  due  at  the  commencement  of  the 
action.  Ayres  v.  Hosted,  16  Conn.  504; 
Walker  v.  Boberts,  4  Blch.  Law,  661;  Pat- 
rick V.  Montsder.  18  Cal.  434;  Davis  v. 
Epplnger.  18  Cal.  878;  Henderson  v.  Thorn- 
ton, 37  Miss.  448;  Express  Co.  v.  Lucas.  36 
Ind.  861;  Lytle  v.  Lytle,  87  Ind.  281; 
M'Gliiny  v.  Jackson.  6  Qrat  96;  Hale  v. 
ChHudler,  3  Mlcli.  581;  Want  v.  Howard.  12 
Ohio  St.  158;  Drake.  Attachm.  g§  274.  275. 
These  authorities,  it  seems  to  us,  can  have 
no  force  in  this  state,  where  it  is  expressly 
provided  by  statute  tbat  a  creditor  whose 
debt  Is  not  due  may  proceed  hj  attachment, 
<ehapter  233  and  chapter  256.  Laws  1880,) 
when  such  creditor  proceeds  by  attachment 
in  the  manner  provided  by  said  chapters.  It 
is  vwy  clear  that  the  intervenors  do  not 
-charge  that  the  respondents  did  not  soil  and 
deliver  goods  to  tbe  defendant  which  he  had 
not  paid  for.  and  for  which  he  was  Indebted, 
eitlier  to  the  respondents  w  to  some  other 


person ;  bnt  ttuy  ssy  he  was  not  Indebted  to 
the  respondents  because  tticy  had  tidEen  Uie 
notes  of  said  defsndant  for  tbe  i^ce  of  such 
goods,  that  Uie  respondents  bad  negotiated 
such  notes,  and  that  they  were  not  yet  dtte. 
There  la  no  allegation  tbat  these  notes  were 
transferred  to  tbe  bank  without  recourse  to 
the  respondents;  and  the  Mr  presumption  is 
that  they  were  negotiated  In  the  usual  way, 
and  that  tbe  respondmtB  are  liable  fo^  their 
payment  when  due.  Nor  is  there  any  allega- 
tion in  the  petition  that  snob  notes  are  not 
subject  to  the  control  of  tbe  rapondents.  It 
is  very  dear  that,  under  the  deepens  ot  this 
oonrtk  the  taking  and  negotiation  of  these 
notes  Is  not  a  defense  to  an  aotim  for  the 
goods  sold  and  delivered.  In  tbe  absence  of 
terad  in  the  transaction  between  tbe  napond- 
ents  and  the  debtor,  the  taking  of  the  notes 
was  a  simple  postponement  of  the  d^r  ot 
payment  untitle  notes  bscame  due.  After 
the  notes  became  due,  the  respondents  oould 
maintain  their  action  for  the  goods  sold,  and 
could  reeorer  in  such  action  by  l»inglng  tbe 
notes  Into  court,  and  canceling  tbe  same. 

I  have  made  tbe  foregoing  statement,  not 
for  tbe  purpose  of  showing  that  it  was  an  an- 
swer to  the  petition  in  this  case,  but  for  the 
purpose  of  showing  that  the  facts  alleged  in 
the  petition  do  not  show  any  such  fraud  on 
the  part  of  the  respondents  as  would  entiUe 
them  to  a  priority,  had  the  respondents  seen 
fit  to  proceed  by  attachment  for  the  price  of 
the  goods  for  which  notes  were  in  fact  taken. 
But  the  respondents.  In  their  answer  to  tbe 
all^tion  of  the  petition,  deny  positively 
that  the  notes  set  out  in  the  petition  were 
given  for  any  part  of  the  indebtedness  due 
them  from  the  defendant,  upon  which  their 
action  was  based,  but  that  such  indebtedness 
was  for  other  goods  sold,  to  the  value  of  tbe 
said  t2,200,  which  had  not  been  paid  for.  and 
for  which  no  notes  had  been  given.  Tiie 
petitioners  state,  upon  information  and  be- 
lief, that  there  was  nothing  due  the  respond- 
ents from  the  defendant  for  goods  sold  and 
delivered  between  the  1st  day  of  Fetonary, 
1889.  and  the  Ist  day  of  May.  1869;  and  the 
Information  upon  which  their  belief  is  found- 
ed is  that  they  find  that,  during  that  period 
of  time,  the  respondents  received  of  the  de- 
fendant three  notes,  payable  at  a  future  date, 
—one  for  $670.04,  dated  February  28,  1889; 
one  for  |t694.07,  dated  April  1, 1889;  and  one 
for  e508.45,  dated  May  1,  1889.  The  re- 
spondents deny  positively  that  these  notes 
were  given  for  any  part  of  tbe  goods  sold 
upon  which  they  claim  an  Indebtedness  from 
the  defendant  to  tliem  of  $2,200,  and  for 
which  sum  their  action  is  brought.  The  pe- 
titioners do  not  allege  any  fraud  on  the  part 
of  the  respondents,  or  any  collusion  on  the 
part  of  the  defendant  to  give  the  respondents 
an  unlawful  preference  over  the  other  cred- 
itors for  their  alleged  debt,  but,  by  Implica- 
tion, admit  that  the  respondents  have  a  Just 
claim  against  the  common  debtor  for  nearly 
•1,900,  but  which  was  not  due  at  the  time 
their  action  was  commeneed.  The  petition- 
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era  make,  at  best,  a  very  unsatlatactory  show- 
ing upon  which  to  claim  the  rolf^  asked. 
This  is  not  a  proceeiling  which  may  be 
daimed  as  an  absolute  right  on  the  part  of 
the  petitioners.  The  whole  subject  is  ad- 
dressed somewhat  to  the  dlscrelion  of  the 
equity  side  of  the  court;  and  we  think  that 
the  learned  <drcuit  judge  did  not  abuse  his 
judicial  discretion  in  refusing  to  grant  the 
praj-er  of  the  petitioners  In  this  case.  If  the. 
respondenbB  are^  in  fact,  proceeding  to  col- 
lect a  fraudulent  claim  i^fainst  the  defend- 
ant's  property  upon  which  the  petitioners 
hare  a  lieu,  they  have  other  ample  remedies 
to  prevent  such  fraud;  and  the  refusal  of  the 
court  to  award  issues  in  this  proceeding  will 
be  no  bar  to  such  remediea.  The  order  of  the 
circuit  court  is  affirmed. 


Wblls  e.  GoLLms. 
(Supreme  Court  of  Wisoonslin.  Sept.  24,  188S.) 
Qim  Ihteb  Vivos— Pbikoifai.  akd  Agbnt. 

1.  When  an  agent  tuts  been  instructed  hr  his 
principal  to  ooUect  certain  of  bis  rents  and  pay 
them  to  anotber,  who  has  no  notice  of  tbe  instrac- 
tion,  and  tbe  rents  are  ooUected  but  not  paid  to 
that  otber,  the  property  In  the  money  oolleeted 
does  not  pass  to  blm. 

a.  la  the  absence  of  an  express  agreement,  tbe 
relaUon  of  debtor  and  creditor  does  not  arise  be- 
tween tbe  agent  «id  Ms  principal  on  tbe  colleotion 
of  the  money,  but  the  property  in  the  very  money 
collected  remains  in  tbe  principal  until  it  is  applied 
to  tbe  purpose  spedfled. 

Appeal  from  superior  court,  Milwaukee 
county;  Geobqb  U.  Notes,  Judge. 

Action  by  Daniel  Wells,  Jr.,  against  Lind- 
ley  CoUiDs.  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeals. 

Turner  &  Timlin,  for  appellant.  WetUt 
Brigham  di  Vpham,  for  respondent, 

Tatlor.  J.  This  action  was  brought  by 
the  respondent  against  the  appellant,  to  re- 
cover for  the  wrongful  conversion  of  certain 
sums  of  money  collected  by  the  appellant  for 
the  respondent,  and  converted  by  appellant 
to  his  own  use.  Tbe  material  facts  as  shown 
upon  the  trial  are  the  following:  In  1883  the 
appellant  was  tbe  agent  of  the  respondent  in 
collecting  rents  and  otiier  moneys  for  him. 
At  the  same  time  he  was  also  the  agent  of 
William  S.  Wells,  collecting  rents  and  trans- 
acting other  business  for  said  William  S. 
Wells.  That  Daniel  Wells  was  the  owner  of 
a  certain  dwelling-house  situated  in  the  city 

of  Milwaukee,  and  on  or  about  the   

day  of  ,  1883,  he  directed  said  appel- 
lant to  collect  the  rents  which  sliould  there- 
after become  due  to  him  from  the  tenants  of 
said  premises,  and  pay  over  tbe  money  so  col- 
lected to  his  brother,  WilliHm  S.  Wells. 
This  direction  to  collect  the  rents,  and  pay 
the  same  to  William  S.  Wells,  was  intended 
as  a  gift  from  Daniel  Wells  to  his  brother, 
WiUiam  S.  Weils.  That  after  giving  this 
direction,  and  before  tbe  commencement  of 
this  atdiion,  the  appellant  collected  rents  from 
the  teoauta  of  said  dwelling-house  to  the 


amount  of  (868.20.  Of  thla  sum  the  appel- 
lant paid  $50i  and  no  more,  to  said  Willian 
S.  Wells.  That  Iwfure  the  commencement  of 
this  action  the  respitndent  demanded  of  th» 
said  appellant  the  said  money  so  collected  by 
him  and  not  paid  to  said  William  S.  Wells, 
and  the  appeUant  refused  to  pay  over  thft 
same  or  any  part  tberectf.  On  the  trial  there 
WHS  no  dispute  as  to  tbe  amount  of  tbe  renta- 
collected,  or  the  aihount  aotuallypaid  over 
by  the  appellant  to  William  S.  Wells;  and 
tlie  respondent  recovered  the  amount  of  said 
rents,  less  the  $50  admitted  to  have  been  paid 
to  William  S.  Wells,  and  the  commissions 
due  the  appellant  for  collecting  the  same. 

The  appellant  claims  that  the  respondent 
was  not  entitled  to  recover  in  this  actlou — 
First,  because  he  alleges  that  the  evidence 
shows  that  tlie  plaintiff  had  no  title  to  the 
money  collected  by  him  the  Ume  of  the 
comm*'ncement  of  this  action,  or  at  any  time 
after  he  had  collected  the  same,  and  ail^ea 
that  immediately  upon  his  collecting  said 
rents  they  became  and  were  the  property  of 
the  said  William  6.  Wells.  Second,  Admit* 
ti  ng  that  the  rent  so  collected  by  him  was  the 
money  of  the  responJent,  still,  according  to 
their  course  of  dealing  in  regard  to  rents  col- 
lected by  the  appellant  for  the  respondent,  the 
appellant  became  the  debtor  of  respondent 
for  tbe  amount  collected,  and  was  under  no 
obligation  to  pay  to  him  the  same  money  col- 
lected by  him.  In  order  to  sustain  tbe  first 
contention  the  learned  counsel  for  the  appel- 
lant contends  that  the  evidence  shows  thst 
the  appellant  notified  William  S.  Weils  that  , 
he  was  collecting  the  rents  of  the  house  in 
qaestion  for  his  benefit  and  use,  and  that 
there  was  at  least  an  implied  understanding 
between  him  and  said  William  8.  Wells  that 
as  fast  as  he-collected  the  same  they  should 
beplacedtothecreditof  said  William  S.  Wells, 
and  that  they  were  so  placed  to  bis  credit  be- 
fore the  respondent  revoked  his  authority  to 
collect  and  pay  over  to  William  S.  Wells.  It 
may  be  admitted  for  the  purpose  of  this  case 
that  if  William  S.  Wells  bad  been  notified  of 
the  direction  of  the  respondent  to  pay  the 
rent  to  him,  and  he  had  directed  tbe  appel- 
lant to  credit  the  same  to  his  account  with 
the  appellant  as  fast  as  collected,  such  di- 
rection would  have  been  an  acceptance  of 
the  gift,  and  that  the  title  to  the  money 
would  have  vested  iu  William  S.  Wells  as  fast 
as  the  same  was  collected  by  the  appeUant. 
This  claim  of  the  appellant  was  contested  by 
the  respondent,  and  the  court  has  found 
against  the  appellant.  Upon  this  Issue  WiU- 
iam S.  Wells  testified  that  he  knew  nothing 
of  tbe  direction  of  respondent  to  the  appel- 
lant, to  pay  to  him  the  rents  of  said  building, 
and  that  the  appellant  never  informed  him  of 
the  fact  at  any  time  until  after  respondent 
had  revoked  his  authority  given  to  the  ap- 
pellant to  collect  and  pay  over  said  rents  to 
William  S.  Wells.  The  court  has  found  as 
a  fact  that  the  testimony  of  said  William  S. 
Wells  upon  this  issue  is  true,  and  that  no  no- 
tice was  ever  given  by  the  appellant  to  William 
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S.  Wells  of  the  direction  given  to  the  appellnnt 
to  pay  said  renta  to  him,  and,  consequently, 
that  there  was  no  Implied  or  other  direction 
to  the  appellant  to  credit  him  In  his  account 
tCT  SQch  rent,  or  any  part  thereof.  It  does 
not  need  any  argament  to  show  that  until 
William  3.  Wells  knew  of  the  direction  given 
by  the  respondent  to  the  appellant  no  title  to 
the  money  so  collected  passed  to  him.  The 
title  remained  In  the  respondent,  and  be 
could  revoke  the  order  and  require  the  money 
to  be  paid  to  himself.  A  gift  inter  vivo$ 
does  not  become  perfected  so  as  to  change  the 
title  to  personal  property  until  the  donee  gets 
actual  possession  thereof,  either  by  himself 
or  his  authorized  agent.  Wilcox  v.  Matteson, 
63  Wis.  28.  9  K.  W.  Rep.  B14;  Wilson  v. 
Carpenter,  17  Wis.  528;  Reach  v.  Seno.  28 
Wis.  286.  In  the  case  at  bar  the  rents  were 
collected  by  the  appellant  as  the  agent  of  the 
respondent,  and  not  as  the  agent  of  the  donee* 
William  S.  Wells:  consequently  the  mere  re* 
eeipt  of  the  rents  by  the  appellant  was  not 
a  delivery  of  tbem  to  William  S.  Wells,  the 
donee.  We  think  It  very  clear  that  the  con- 
tention that  the  respondent  was  not  the  own- 
er of  the  rents  collected  by  the  appellant,  and 
wbicb  woe  not  paid  over  1^  bim  to  William 
8.  Wells,  or  creillted  to  blm  on  account  by 
■aid  appellant  with -bis  knowledge  and  con- 
sent, is  not  sustained  by  the  evidence. 

The  otber  contention,  that  the  only  rela- 
Uon  of  the  respondent  to  the  appellant  in  re- 
gard to  the  rents  collected  by  him  under  the 
direction  given  Is  that  of  creditor  and  debtor, 
is  equally  without  foundation.  Holding,  as 
we  most,  under  the  evidence  and  findings  of 
the  eourt,  that  the  rents  were  collected  by 
the  defendant  as  the  agent  of  the  respondent, 
under  direction  to  pay  the  same  to  William 
8'  Wells  whffn  collected,  there  can  be  no  rea- 
sonable doubt  but  that  the  money  when  col- 
lected was  the  money  <tf  the  respondent,  and 
any  appUcatlm  sueh  money  by  bis  agent 
otber  than  the  one  directed  would  be  a  oon- 
Tecslra  of  the  money  ho  collected  and  re- 
ceived. Then  eonld  be  no  doubt  In  rdatlon 
to  the  matter  If  the  mpondent  had  collected 
the  renta  himself  and  handed  the  money  to 
the  appellant,  with  directions  to  pay  it  to 
WilUam  S.  Wells,  and  the  appellant  had  neg- 
lected to  pay  it  over  and  converted  it  to  his 
own  use.  When  be  receives  the  money  of 
the  tenant  of  the  respondent  as  agent  ot  the 
landlord,  does  be  not  In  law  rec^ve  the 
money  as  the  money  of  the  hindlord  ?  It  cei^ 
talnly  is  not  the  money  of  the  agent  when 
received,  unless  there  be  some  agreement  be- 
tween the  landlord  and  agen^  either  express 
or  Implied,  that  such  money  shiUl  be  consid- 
ered the  money  of  the  agent,  and  that  only 
the  relation  of  creditor  and  debtor  shall  exist 
between  the  parties  as  to  the  money  so  re- 
ceived. Such  was  the  decision  of  this  court 
in  Cotton  V.  Sliarpstein.  14  Wis.  245.  In  the 
opinion  in  that  case,  Justice  Paine,  after  a 
full  discussion  of  the  question,  says:  "We 
have  found  no  case  where  th'e  exact  questiou 
now  nnder  discussion  has  been  decided. 
T.48N.w.nalO— 11 


But  we  are  satisfied  that  It  is  the  clear  result 
of  principles  well  established  that  it  is  tlie 
duty  of  the  agent  to  keep  money  collected  by 
him  for  the  principal,  to  whom  It  belongs, 
and  that  If,  In  the  absence  of  any  authority, 
express  or  implied,  to  treat  it  as  his  own,  and 
himself  as  a  mere  debtor,  be  wrongfully  con- 
verts it  to  his  own  use,  be  is  liable  to  an  ac- 
tion of  trover  and  to  all  the  legiU  conse- 
quences of  such  an  action."  In  the  Case  of 
an  Attorney,  80  Eng.  Law  &  Kq.  390,  Lord 
Caufbell  said:  "Those  bills  were  chattels, 
sent  to  htm  to  be  applied  to  a  specific  pur- 
pose, for  the  benefit  of  the  client,  and  be 
could  not  honestly  mix  the  proceeds  of  those 
bills  with  his  own  proper  money.  •  •  • 
Unless  there  was  some  evidence  of  t-ondona- 
tion  on  the  part  of  the  client,  we  cannot  treat 
this  as  a  case  of  mere  debt. "  So  in  the  case 
at  bar,  the  rent  money  came  to  the  hands  of 
the  appellant  for  a  specific  4}urpose,  and  he 
cannot  divert  the  money  from  that  purpose 
without  the  consent,  express  or  implied,  off 
the  respondent.  In  tbis  case  the  court  has, 
upon  suCftcient  evidence,  found  that  no  sucb 
consent  was  given.  The  fact,  If  sucb  be  the 
fact,  that  the  respondent  had  treated  the  ap- 
p^ant  as  his  debtor  for.  ottier  rents  collected 
by  him,  would  not  help  the  ^pellant  as  to 
the  rents  collected  under  the  order  to  pay  the 
money  so  collected  to  Wllllnm  8.  Wells. 
Such  directions  took  these  rents  out  of  the 
course  of  general  dealing  between  the  par- 
ties, and  appropriated  them  to  a  particular 
purpose;  and,  according  to  the  findings  of 
the  court,  which  are  clearly  supported  by  the 
evidence,  the  appellant  did  not  appropriate 
tbem  to  sueh  specific  purpose,  but,  on  the 
contrary,  converted  tbem  to  hhi  own  use, 
without  the  consent,  either  express  or  Im- 
plied, of  the  respondent  or  of  William  S. 
Wells.  We  think  the  ease  was  properly  dtf 
elded  by  the  superior  oonrt.  The  judgment 
of  the  superior  court  of  Milwaukee  county  is 
affirmed* 

SrrOBEB  «.  'nnEERHXB  tt  at. 

{Supnms  Court  cf  WUeoiuln.  BepL  M,  USB.) 
NovAnow. 

An  agreement  by  a  mortKagee  to  aooept  a 
third  person  as  his  debtor  lasteaa  of  the  mort- 
gagor. In  pursuance  of  which  the  mortgaged  prop- 
erty 1ft  oonvejred  to  the  third  person  In  utisfaotlon 
of  an  Indebtedneu  of  the  mortgagor  to  her,  and 
she  does  not  assume  the  mortgage,  and  U  not  com- 
petent to  make  a  binding  agreement,  and  the  coq- 
veyanoe  is  not  made  suhiect  to  the  mortgage,  Is  not 
a  valid  novation,  and  will  not  discharge  tne  mort* 
gagor,  and  release  the  mortcaged  premiaea. 

AppMl  fnnn  superior  court.  Milwaukee 
county;  Oborgb  H.  Notes,  Judges 

Action  by  Jacob  Spycber  against  Dora  F. 
Werner  and  others.  Judgment  was  rendered 
for  plalntlfT,  and  Dora  F.  Werner  appeals. 

F.  P,  Hopkina,  (ff.  A.  WambtUd,  of  coun- 
sel,) for  appellant.  Nath,  PtrOa  (ft  Bona, 
for  respondent. 

Orton,  J.  This  action  was  brought  to 
foreclose  a  mortgage  given  by  ttie  defuidant 
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Frederick  H.  Werner  to  the  plaintiff,  to  se- 
cure a  note  for  9700,  and  Interest,  given  at 
the  same  timebjr  said  mortgagor  to  said  mort- 
gagee. The  said  Frederick  H.  Werner  made 
default;  but  the  said  appellant,  Dora  F. 
Werner,  an  infant  under  the  age  of  21  years, 
appmred  by  guardian  ad  litems  and  answered 
substantially  as  follows:  That  the  defend- 
ant Frederick  was  indebted  to  her  in  the  sum 
of  one  thousand  doUnxs,  and  that,  in  consid- 
eration thereof,  be  conveyed  the  morl^^aged 
premises  to  her,  after  said  note  and  mortgage 
were  given,  and  that  the  plaintiff  agreed  "to 
take  and  hold  this  defendant  (Dora)  as  his 
debtor  for  the  0700,  to  secure  the  payment  of 
which  the  said  note  and  mortgage  were 
giren,"  and  dischai^  the  defendant  Fred- 
erick from  said  indebtedness.  These  facts  the 
appellant  offei'ed  to  prove,  but  such  offer  wss 
rejected  by  the  court. 

It  is  contended  by  the  learned  counsel  of 
the  appellant  that  these  facta  constituted  a 
tiovHtion,  by  which  the  Indebtedness  of  said 
mortgagor,  Frederick,  was  discliarged,  and. 
If  the  indebtedness  was  discharged,  the  mort- 
gage security  thereof  was  also  discharged; 
and  that  the  defendant  Dora  could  not  be 
held  for  said  indebtedness,  because  she  was, 
and  is  yet,  an  infant.  This  may  be  a  very 
plausible  theory  by  which,  at  one  stroke  of 
this  deadly  agreement,  the  plaintiff  has  lost 
his  claim,  and  all  of  the  defendants  are  dis- 
charged; but  it  is  as  futile,  gauzy,  and  trans- 
parent as  it  is  inequitable  and  unjust.  If  the 
plaintiff  ever  accepted  this  infant,  Dora,  as 
oia  only  debtor,  and  discharged  Frederick,  he 
was  very  simple  and  easily  satisfied;  and,  if 
he  knew  or  intended  that  he  would  thereby 
r^eaae  and  discharge  his  mortgage,  he  mast 
have  been  mentally  incompetent  to  do  busi- 
ness for  himself.  After  Dora  took  the  con- 
veyance of  the  mortgaged  profterty  in  pay- 
ment of  the  91,000  as  the  whole  considera- 
tion of  the  deed,  according  to  the  answer,  the 
transaction  between  her  and  Frederick  was 
closed,  and  there  was  no  indebtedness  be- 
tween them,  one  way^r  the  other.  There  is 
no  averment  in  the  answer  tliat  Dora  was  to 
pay  or  assume  the  $700  to  the  plaintiff  as 
any  part  of  the  consideration  of  the  convey- 
ance, and  the  deed  was  not  made  subject  to 
the  mortgage,  and  Dora  did  not  therein  as- 
sume to  pay  the  debt  secured  by  the  mort- 
gage as  H  part  of  the  consideration  or  other- 
wise. The  answer  sets  up  no  agreement  on 
the  part  of  Dora  to  buy  the  land  of  Frederick 
for  3il,70O,  but  only  for  »1,000,  which  Fred- 
erick owed  her.  There  was  therefore  no  in- 
debtedness by  her  over  to  Frederick,  and  no 
consideration  for  her  promise  to  pay  the  9700 
to  the  plaintiff.  Uer  indebtedness  to  Fred- 
erick was  essential  to  the  novation.  But 
perhHps  it  mav  be  claimed  that  the  answer, 
by  a  liberal  construction,  does  aver  that  the 
$70U  and  interest  was  assumed  by  Dora  as 
a  part  of  the  consideration  for  the  deed;  but  I 
am  unable  to  find  such  an  averment.  Yet 
the  novation  fails  fur  want  of  the  essential 
]  pquisite  that  there  must  have  been  a  valid 


(Wlff. 

claim  against  Dora,  and  she  must  have  been 
faoand  to  pay  the  debt.  The  answer  carefully 
avers  that  tbe  plaintiff  knew  or  was  informed 
that  the  appellant,  Dora,  was  under  21  years 
of  age  at  the  time  abe  so  promised,  And  she 
now  alleges  that  she  was  not  bound.  If  not* 
then  the  defendant  Frederick  was  not  dis- 
charged. "There  must  be  the  eabstltutlon 
of  a  new  obligation  tor  the  old  one,  and  the 
new  contract  must  be  a  valid  one  upon  which 
the  creditor  can  have  his  remedy."  Lynch 
V.  Austin,  51  WIS.  287.  8  N.  W.  Rep.  129; 
Guiobard  v.  Biande,  67  Wis.  586,  15  N.  W. 
Bep.  764;  Hosaek  v.  Bogers.  8  Paige.  288; 
Clark  T.  Billings,  69  Ind.  609;  Branson  v. 
Fitzhugh,  1  Hill.  186.  It  ia  notdaimed  that 
there  was  any  agreement  that  the  mortgage 
security  should  be  affected  tn  any  way,  but 
tiiat  it  is  discharged  because  the  debt  was 
transferred  from  Frederick  to  Dora  Werner. 
The  debt  itself  was  not  pidd  or  discharged. 
In  this  case  it  would  be  preposterous  to  claim 
that  the  plaintiff  ever  intended  to  accept  the 
irresponsibility  and  voidable  promise  of  the 
infant,  Dora,  in  the  discharge  of  all  the  se- 
curity, as  well  as  the  liability  there  was  for 
the  payment  of  the  debt.  We  cannot  pat 
any  such  construction  upon  this  pretended 
agreement,  or  give  it  any  such  effect.  It 
would  be  most  unreasonable,  aa  well  as  un- 
just, to  do  so,  and  stultify  the  plaintiff.  The 
court  very  properly  denied  the  offer  of  such 
evidence  to  defeat  the  mortgage.  The  Judg- 
ment at  tbn  anperior  oourt  b  affirmed. 


SOBOXHFBLD  «.  MXLWAUKEB  GlTT  BT.  OO. 
(Suprems  Court  of  inwonsfn.  Bept.  94^  188B.) 

CONTBIBUTOBT  ITBOUOaMOa. 

When,  \ij  the  negligence  of  a  carrier,  a  per^ 
son  Ib  inlnred  while  uDnecessarlly  •tsndlng  in  a 
place  wmch  he  knows  to  be  dangerous,  he  Is  gnllty 
of  contributory  negUganoe,  and  cannot  reoover. 

Appeal  from  superior  court,  Milwaukee 
county;  Geokge  H.  Koybs,  Judge. 

Action  by  Frank  Schoe^eld  against  the 
Milwaukee  City  Baliway  Company.  Judg- 
ment was  rendered  for  defendant,  and  plain- 
tiff appeals. 

M.  If.  Lando,  for  appellant  FIneAss, 
Lyndt  MiUer^  (A.  P,  Bmith,  of  counsel,) 
for  respondent. 

Obton,  J.  This  action  Is  brought  by  the 
plaintiff  to  recover  damages  of  the  defendant 
for  personal  injury  while  a  passenger  on  one 
of  the  open  cars  of  the  defendant,  on  its  street 
railway  in  the  city  of  Milwaukee,  caused  by 
a  collision  of  cars,  through  the  defendant's 
negligence.  The  only  facts  necessary  to  be 
stated  to  make  the  decision  intelligible  are 
the  following:  The  plaintiff  stepped  and  stood 
on  tlie  inside  foot-board  of  one  of  the  cars,  on 
account  of  its  being  so  full  of  passengers,  and 
without  any  vacant  seat ;  and,,  while  so  stand- 
ing,  it  passed  a  car  on  an  adjoining  track, 
which  was  off  the  track  on  the  inside,  and 
which  was  so  n'ear  as  to  strike  the  plaintiff, 
'  and  Injure  him.   The  injury  was  not  greaW 
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and  tlie  damages  found  by  the  jury  were  only 
$25-  The  jury  found  that  there  wus  room  in- 
aideof  tlie  car,  at  the  time,  whiih  tlie  plaintiff 
might  have  occnpled,  and  that  the  plaintiff 
knew  that  he  was  standing  in  a  dangerous 
place;  and  these  findings  were  supported  by 
the  evidence.  Tltis  last  fact  the  plaintiff  ad- 
mitted, but  on  cross-examination  explained 
that  be  meant  he  had  found  out  by  the  col- 
lision or  accident  that  he  was  in  a  dangerous 
place.  The  conductor  of  the  car  testified 
that  he  said  to  the  plaintiff:  "You  betterstep 
inside.  You  are  liable  to  get  liurt."  These 
facts  the  jury  were  warranted  In  Bndlng 
from  the  evidence.  In  answer  to  the  tenth 
<]uestion  of  the  special  verdict,  as  follows: 
"Was  the  plaintiff  guilty  of  negligence  con- 
tributing to  the  injury  complained  of?"  the 
jury  answered:  "Yes." 

On  this  appeal,  tbts  finding  of  the  plain- 
tiff's negligence  is  the  only  one  that  is  ma- 
terial to  be  considered,  for  It  is  fatal  to  the 
plaintiff's  case,  unless  it  was  unsupported  by 
the  evidence,  which  we  have  seen  it  was  not, 
but  warranted  by  the  facts  proved.  That 
such  is  the  law  has  grown  to  be  elementary. 
Any  neifligence  of  the  plaintiff,  however 
alight,  that  contributed  bo  the  injury  com- 
plained of,  precludes  his  recovery.  Stucke 
V.  Railway,  9  Wis.  202;  Hallway  v.  Hunter, 
11  Wis.  160;  Kothe  v.  Railway,  21  Wis.  256; 
Potter  T.  Railway,  Id.  372;  Cunningham  t. 
Lynesa,  22  Wis.  245;  Fltzner  v.  Shinnick, 
39  Wis.  129;  OtisT.  Janesville.  47  WU.  422; 
2  N.  W.Bep.  7ii3;  Randall  t.  Telegraph  Co.. 
64  Wis.  140.  11  N.  W.  Bep.  419;  Hoth  v. 
Peters,  55  Wis.  405,  18  N.  W.  Bep.  219;  and 
many  other  cases  in  this  court.  The  learned 
counsel  of  the  appellant  contends  that,  in- 
asmuch as  the  defendant  was  guilty  of 
^ross  negligence  that  caused  the  injury,  tills 
principle  does  not  obtain.  But  neither  the 
facts  In  evidence,  nor  tlie  finding  of  the  jury, 
made  the  defendant  guilty  of  gross  negll- 
Ifence.  It  was  mere  negligence,  and  not 
willful  or  gross,  that  the  jury  found  against 
the  defendant  The  authorities  cited  to  this 
point  are  tlierefore  inapplicable.  The  court 
correctly  rendered  Judgment  against  the 
plaintiff  on  the  special  verdict  of  the  jury. 
Ttie  Judgment  of  the  superior  court  Is  af- 
Urmed. 


OlLK  V.  HODOB  4t  al. 
i9upnme  Court  of  WUeoiuin.   Sept,  S4, 1889.) 

UKDin  IjTTUmiCI— Hbi«TAL  IirOAPAOITT~ETI- 
DBHGI. 

1.  In  an  action  to  set  aside  certain  deeds  exe- 
cuted hj  plaintiff,  it  appeared  that  he  was  above 
7S  years  old ;  that  bis  mind  had  been  failing  for 
some  time;  that  he  had  four  married  daugbters, 
and  that  one  daughter  and  her  husband  had  con- 
sulted with  another  dau^liter  and  her  huaband  as 
to  the  propriety  of  puttfog  plaintiff  under  guard- 
ianship- that  they  declined  to  hare  anything 
to  do  with  the  proposal,  bat  on  the  same  day  com- 
municated it  to  another  son-in  law  and  wife;  that 
these  four  saw  plaintiff  immediately,  and  by  rep- 
resenting to  htm  that  the  other  son-in-law  was 
aboot  to  place  him  under  ffuardianBhip  and  seize 
liispropOTtjttheyinduoed  lum  to  deed  it  all,  valued 


at  96,000,  to  the  two  daughters,  the  oonslderatlon 
being  only  tlO  and  a  vague  promise  to  talie  oare  of 
plaintiff.  The  deeds  were  recorded  next  day,  and 
on  the  same  day  a  petition  for  an  inquest  was 
Sled  against  plaintiff,  In  which  it  was  alleged  that 
he  had  been  of  uoaound  mind  for  gome  time  pre- 
vious thereto.  On  inquiry  plaintiff  was  adjudged 
to  be  mentally  unsound.  Held,  that  the  facta 
justified  the  finding  that  the  deeds  were  procured 
through  fraud  and  undue  Infiuence,  and  that  plain- 
tiff was  mentally  incompetent  when  he  executed 

thSDL   

a.  Where  mental  wealcness  has  been  gradual 
and  continuous,  and  is  the  direct  result  of  old  age, 

Sroof  of  that  fact  Is  admissible  In  a  suit  to  set  aside 
eeds  made  by  one  who  has  been  adjudged  men- 
tally unsound,  thdugh  the  deeds  were  exeouted 
prior  to  the  filing  of  the  petition  for  insanity  in- 
quest; and  the  records  of  the  inquMt  and  adjudi- 
cation of  insanity  are  aUo  admissible  as  the  oasis 
of  Inquiry  into  the  prior  mental  condition. 

3.  In  equity  proceedings,  exceptions  to  the  ad- 
mission of  evidence  are  only  material  when  the 
rejected  evidence  Is  essential  to  the  material  alle- 
gations of  the  complaint,  and  then  they  are  not 
grounds  of  error,  as  In  a  case  at  law,  but  the  suit 
fails  for  lack  of  oompetent  proof. 

Appeal  from  superior  court.  Milwaukee 
county;  Oeorob  H.  Notes,  Judge. 

Turner  A  Timlin,  for  appellants.  O.  3. 
Monroe,  tor  respondent. 

Obton.  3-  This  action  was  brought  by 
John  Giles,  by  his  guardian,  to  set  aside,  can- 
cel, and  annul  two  certain  deeds,  one  exe- 
cuted by  the  said  Giles  to  his  daughter  Kelly 
Hodge  on  the  6th  day  of  June,  1887,  of  lot 
7,  in  block  13,  in  the  First,  but  now  ths 
Eighteenth,  ward  of  the  city  of  Milwaukee, 
and  the  other  executed  by  the  same  grantor 
to  his  daughter  Mary  Richards,  on  the  same 
day,  of  lot  8,  In  the  same  block  uid  ward,  on 
the  ground  that  sidd  deeds  were  procured  by 
fraud  and  undue  influence  from  the  said 
Giles,  he  thw  being  incompetent  from  great 
mental  weakness  and  incapacity.  ^ 

The  main  facts  are  as  follows:  John  Giles 
came  to  Milwaukee  about  50  years  ago,  and 
has  resided  tlure  ever  since,  and  at  the  time 
of  the  trial  was  between  75  and  80  years  of 
age.  He  was  twice  msrried,  and  by  his  first 
wife  had  three  diildren,  who  are  now  living, 
and  are  the  two  defendants,  Nellteand  Mary, 
and  Annie  Donaldson,  whose  whereabouts  is 
unknown;  and  by  his  second  wife,  Frances, 
the  wife  of  one  Horace  Buell.  His  last  wife 
died  in  1881.  Up  to  that  time  he  had  been  an 
ordinarily  good  business  man  for  one  of  his 
age,  prudent  in  the  care  of  his  property,  and 
close  in  his  bargains,  and  did  a  profitable 
business,  and  kept  himself  free  from  debt, 
and  had  S500  in  the  bank,  and  frequently  ex- 
pressed a  determination  to  keep  all  of  his 
property  and  to  dispose  of  none  of  It  during 
hia  life.  His  disposition  and  manners  wei-e 
pleasantand  agreeable,  and  he  was  kind  to  his 
family.  On  the  death  of  his  last  wife,  in 
1881,  a  great  change  took  place  In  him  and 
his  affaira.  He  sold  his  personal  property 
with  which  he  had  done  buainesB,  and  ceased 
doing  any  kind  of  business.  He  became  mo- 
rose and  cross  towards  his  daughter  Frances, 
and  his  step-daugliter.  Mrs.  Nagle,  who  re- 
mained with  him  for  a  short  time.  He  was 
offered  a  home  with  his  children,  but  pr» 
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ferrM  to  live  !o  his  old  house  alone.  He 
was  negligent  in  the  care  of  his  property  and 
of  Ilia  person.  The  buildings  upon  his  lots 
came  to  be  in  great  want  of  repair,  and  his 
property  generally  needed  improvement,  and 
he  paid  no  attention  to  it.  He  was  easily 
imposed  upon  by  those  having  designs 
against  his  money  or  property.  He  became 
involved  in  debt,  and  was  compelled  to  sell 
to  his  son-ln-Iaw,  the  defendant  Hugh  Hodge, 
one  of  bis  lots  for  ^55  be  had  borrowed  of 
him,  and  for  about  $745  In  cash,  which 
niostly  went  to  pay  his  debts^  and  he  was  aft- 
erwards compelled  to  borrow  other  sums  of 
money  of  said  Hodge,  and  Anally  owed  him 
about  $370.  He  sulTerpd  for  the  want  of 
food  and  clothing,  unless  furnished  by  others. 
This  was  his  condition  as  to  his  propertyand 
person  on  the  6th  day  of  June,  1887,  when 
the  said  deeds  were  executed.  i?he  two  lots 
at  that  date  were  worth  $5,000.  and  Improv- 
ing in  value.  A  short  time  before  that,  his 
daughter  Mrs.  Buell  came  home  to  see  her 
father  after  three  or  four  years'  absence,  and 
be  did  not  know  ber.  She  told  him  that  she 
bad  come  home  to  take  care  of  him.  He  s^d 
be  did  not  need  any  care,  and  he  did  not  want 
anybody  there.  Both  his  house  and  person 
were  greatly  in  need  of  care  and  deanliness. 
On  the  question  ot  bis  mental  condition  and 
capacity  at  that  time  it  Is  needless  to  make 
any  further  special  reference  to  the  testi- 
mony, and  I  need  only  to  say  of  it  that  we 
are  sjitisfled  that  tt  fuUy  warranted  the  find- 
ing of  the  superior  court  that  "upon  said 
day  [the  6th  day  of  June,  1887,]  he  [Giles] 
was,  and  ever  since  has  been,  of  unsound 
mind,  and  by  reason  of  extreme  old  age,  and 
the  impairment  of  liis  faculties  thereby  ocoar 
8ion^,  he  was,  and  ever  since  has  been,  men- 
tally incompetent  to  have  the  charge  of  hia 
property,  or  to  transact  business,  and  inca- 
pable of  taking  care  of  himself,  and  that  he 
has  been  approaching  this  condition  of  men- 
tal incompetency  for  some  years  prior  to  said 
date." 

It  is  very  clear,  from  the  eTldence»  that 
Giles  bad  soaioely  any  memory  of  even  Im- 
poitant  events  of  hia  lifei— such  as,  when  he 
came  to  Milwaukee,  and  when  his  last  wife 
died,  and  of  what  she  died;  and  had  scarcely 
any  knowledge  or  recollection  of  his  busi- 
ness tranaactionB  or  the  condition  of  his  af- 
fidrs.  On  the  6th  day  of  Ju  ne.  1887,  the  said 
Buell,  after  ascertaining  the  condition  of  his 
father-in-law,  Giles,  and  of  bis  affairs,  and  by 
the  concurrence  of  his  wife,  determined  upon 
taking  the  necessary  meas  ures  to  have  a  guard- 
Ian  of  hip  person  and  property  appointed  by 
the  county  court.  He  thereupon  called  upon 
his  brotlieivin-law.  the  said  defendant  lUch- 
ards,  and  consulted  him  as  to  tlie  advisability 
of  applying  for  such  appointment.  Richards 
declined  Imving  anything  to  do  with  it  one 
way  or  another,  but  on  the  same  day  made 
the  fact  known  to  his  wife  and  the  other  de- 
fendants, that  Buell  contemplated  malting 
such  an  application.  The  next  morning  the 
saU  Hodge  and  Bichards,  with  the  knowledge 


and  approval  of  their  wives,  went  to  the 
house  of  Giles,  in  a  distant  part  of  the  city, 
and  informed  him  that  Buell  intended  to 
have  a  guardian  appointed  over  him,  and 
they  advised  and  thereby  induced  him  to  have 
said  deeds  executed  at  once,  and  they  took 
Giles  to  their  own  homes,  and,  after  said 
deeds  were  so  executed.  Imposed  upon  him  the 
condition  that  he  must  thereafter  and  always 
spend  his  nights  at  one  of  their  homes,  and 
they  assumed  a  guoij  guardianship  over  him, 
and  so  he  has  remained.  The  deed  to  said 
Mary  Bictiards  contains  a  nominal  consider- 
ation of  $1,000.  and  the  deed  to  Kelly  Hoilge, 
that  of  $1,500;  but  the  actual  consideration 
of  each  one  was  only  $5.  The  deeds  were 
recorded  on  the  7th  day  of  June,  1887.  There 
was  a  vague  oral  promise  on  the  part  of  said 
defendants  that  they  would  support  Giles 
during  Ills  life,  but  they  were  not  hound  by 
any  formal  agreement  to  do  so;  and  the  two 
grantees  had  no  other  property  than  that  con^ 
veyed.  These  are  the  facts  in  respect  to  the 
inducements  and  undue  Influence,  and  they 
fully  suppqrt  the  finding  of  the  superior  court 
that  "Giles  did  not  know  the  value  tdtlieprt^ 
ertytherebyconveyedtosaiddefendantsXelly 
and  Mary,  and  did  not  comprehend,  and  was 
not  monthly  capable  of  comprehending,  the 
character  of  the  transaction;  that  the  defend- 
ants knew  of  his  mental  incomp6ten<7  and 
his  dependent  condition,  and  that  he  did  not 
treat  with  them  on  equal  terms;  that  the 
consideration  for  s^d  deeds  was  wholly  in- 
adequate, and  the  arrangement  entered  into 
by  said  Giles  an  improvident  and  inequitable 
one;  and  thata  presumption  of  fraud  and  un- 
due influence  arises  from  the  circumstanced 
attending  the  transaction,  which  has  not  been 
met  by  the  defendants;  and  that  said  deeds 
were  procured  from  said  Giles  by  fraud  and 
andne  influence  on  the  part  of  the  defend- 
ants." Thi8treatment,oontrol, and  assumed 
guardianship  of  Giles  oonsUtute  a  very  strong 
admission  and  confession  on  the  part  of  the 
defendants,  both  of  bis  mental  weakness  and 
incapaci^,  and  their  undue  influence  over 
him.  The  presumptions  arising  from  the 
transaction  itself,  supply  much  evidence  and 
require  much  to  overcome  them.  There  is 
considerable  testimony  tending  to  prove  the 
main  facts  charged,  besides  the  recrads  of  the 
county  court  and  the  circuit  court  of  the  in- 
quisition under  a  writ  d»  hmatiao  Inffufren- 
dot  and  the  evidence  on  which  they  were 
.founded,  establishing  the  incapacity  and  in- 
competency of  Giles  at  or  about  that  time, 
and  upon  which  tbe  principal  objections  and 
exceptions  of  the  appellants  were  raised, 
which,  together  with  the  above  admissions 
and  confessions,  would  seem  to  be  quite  su£> 
flclent  to  warrant  the  findings  of  the  court. 

Exceptions  to  tbe  admission  of  evidence 
in  an  equity  case  are  only  material  when  the 
evidence  objected  to  Is  essential  to  establish 
the  material  allegations  of  the  complaint,  and 
then  they  are  not  grounds  of  error,  as  in  a 
case  at  law,  but  tbe  suit  fails  for  want  of 
competent  proctf.  The  records  and  evidence 
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above  referred  to.  ^hich  were  received  against 
the  objecttoDB  of  the  appellants,  were  as  fol- 
lows:  As  the  said  Buell  had  communicated 
to  the  defendants  on  the  5th  day  of  June. 
18B7,  his  determination  to  do,  on  the  7th  day 
foIlowiDg,  he  filed  in  the  county  court  his 
petition  to  have  the  said  Giles  declared  in- 
competent to  attend  to  his  business  or  to 
take  careof  ills  property,  and  tohaveaguard- 
lan  of  bis  person  and  estate  appointed.  The 
matter  came  to  a  hearing  on  the  8th  day  of 
September  following,  and  the  said  Giles  and 
other  witnesses  were  examined,  and  on  the 
^8d  day  of  December  thereafter  the  county 
court  adjudged  the  said  Giles  to  be  mentally 
incompetent,  and  appointed  a  guardian.  An 
appeal  was  taken  to  the  circuit  court,  and 
that  court,  after  a  full  hearing  on  the  29th 
day  of  March,  1888,  on  the  28th  day  of  April 
following  found  that,  on  said  7tb  day  of  June, 
1887.  the  sidd  Giles  was  and  has  continued 
to  be  mentally  incompetent  to  have  the  charge 
and  management  of  his  property,  and  inca- 
pable of  taking  care  of  himself,  and  affirmed 
the  order  of  the  county  court  appointing  a 
guardian.  The  learned^unsel  of  the  appel- 
lants concede  that  these  records  were  proper 
evidence  as  to  the  mental  condition  of  Giles 
At  the  time  the  guardian  waa  so  appointed. 
It  has  been  so  decided  by  this  court.  J3urn- 
bam  V.  Mitchell,  34  Wis.  117.  See.  also, 
2  Bish.  Mar.  &  Div.  §  567;  Van  Deusen  v. 
Sweet.  51  N.  T.  378.  But  they  contend 
that  such  records  can  have  no  such  effect  at 
any  time  anterior  to  the  adjudioation.  In 
this  case  the  petition  waa  filed  the  next  day 
after  the  deeds  were  executed. ,  In  Bui  nham 
V.  Mitchell,  supra,  the  record  was  offered  to 
prove  the  mental  incapacity  of  Foster;  reach- 
ing back  many  years  before  the  application 
was  made.  The  adjudication  here  was  of 
the  time  when  the  petition  was  filed,  and  the 
circuit  court  found  that  Giles  was  incompe- 
tent on  that  day,  and  continued  lo  be  so.  It 
is  no  doubt  the  general  principle  that  the  ad- 
judication cannot  relate  back  to  a  prior  time, 
as  evidence  of  incapacity,  and  so,  too,  as  to 
tlie  future  also,  except  by  the  presumption 
that  it  continued.  Semel /uribundtu semper 
furibundui  prceirumetur.  But  when  it  is 
shown  that  the  mental  incapacity  and  condi- 
tion had  been  the  same  for  a  considerable 
time,  and  was  tlie  same  at  the  date  of  the  act 
to  be  affected  by  it  as  when  adjudication  was 
hail,  the  adjudication  is  none  the  less  com- 
petent. This  wad  held  In  Terry  v.  Bufflng- 
ton,  11  Ga.  342,  cited  by  the  counsel  of  ap- 
pellants.  In  a  case  where  tlie  mental  weak- 
ness and  Incapacity  are  the  concomitants  of 
old  age,  and  have  been  gradual  and  continu- 
ous for  a  considerable  time,  and  not  the  re- 
sult uf  any  recent  or  intervening  cause,  but 
of  gradual  and  natural  decay,  such  evidence 
is  cuinpetent  to  show  that  the  conditions  had 
out  changed,  but  were  the  same  as  when  the 
adjudication  was  had;  and  the  adjudication 
itself  is  admissible  as  the  foundation  nC  such 
an  inquiry.  Bailey  v.  Kasteil,  56  Wis.  444, 14 
K.  \V.  liep.  635;  Smith  v.  Smith,  60  Wis.  329. 


19  N.  W.  Hep.  47;  Ashcraft  v.  De  Armond, 
44  Iowa,  229;  Koblnson  t.  Hutchinson,  26 
Vt.  47.  In  such  a  case  as  this  there  is  a 
very  strong  presumption,  without  direct 
proof,  that  tlie  mental  condition  of  Giles  had 
been  the  same  for  a  long  time.  In  some 
cases  such  proof  is  admissible  in  relation  to  a 
time  many  years  anterior  to  the  adjudiciition; 
and  four  months  was  the  time  in  Dailey  v.  Ka» 
tell,  supra,  and  the  same  in  Smith  v.  Smith, 
supra.  The  evidence  in  this  case  sliows  very 
conclusively  that  Giles  was  as  incompetent  to 
make  the  deeds  wlien  they  were  made  as  when 
the  Qnal  order  was  made,  and  bad  been  for 
a  long  time  before;  so  that  the  question  of 
the  effe<^  of  the  statute  (section  3979,  Ber. 
St.)  In  respect  to  the  notice  by  the  recording 
of  the  petition  and  order  in  such  a  case  has 
no  application.  The  question  here  is  whether 
the  defendants  did  not  unduly  Influence  Giles 
to  make  the  deeds,  knowing  his  condition  of 
incompetency,  and  not  whether  they  had  no- 
tice of  the  adjudication.  The  records  were 
offered  not  as  notice,  but  aa  evidence  of  the 
mental  condition  of  Giles  wlien  the  petition 
was  filed  and  the  final  order  was  made.  The 
records  were,  therefore,  competent  proof  of 
the  mental  condition  of  Giles  when  the  peti- 
tion was  presented  and  when  the  order  was 
made,  and,  in  connection  with  evidence  that 
his  condition  had  notchangedsincethedeeda 
were  executed,  it  was  evidence  of  hisincapao- 
ity  at  tliat  time.  The  evidence  before  the 
oourte  on  the  inquisition  consisted  mostly  of 
the  examination  oC  Giles,  to  test  his  memory 
and  capacity.  That  examination  was  object- 
ed to  on  the  ground,  as  we  now  understand 
from  the  position  of  the  learned  counsel  of 
the  appellants,  that  his  declarations  were  not 
part  of  the  ret  gesta*  t}ecause  made  after  the 
deeds  were  executed.  It  is  conceded  that 
the  evidence  as  a  part  of  the  record  was  suf- 
ficiently authenticated  under  the  statute  as 
the  statements  and  declarationa  of  Giles  at 
the  time  of  the  inquisition.  In  Robinson  v. 
Hutchinson,  supra,  where  the  incapacity  of 
the  testator  aroa.)  from  old  age,  it  was  h^'id 
that  his  declarations  about  the  time  and  after 
his  will  was  made  were  competent  as  tend- 
ing to  show  the  condition  of  his  mind  when 
he  made  it.  and  his  liability  to  undue  influ- 
ence.  In  Uie  able  opinion  <^  Isiiah,  J.,  in 
that  case,  many  cases  are  cited  to  show  that 
the  declarations  of  the  person  claimed  tu  have 
been  incompetent  to  make  a  will  by  reason 
uf  weakness  of  mind  and  Imbecility  arising 
from  old  age,  made  after  the  will  was  exe- 
cuted, were  competent  evidence.  McTaggart 
V.  Thompson,  14  Pa.  St.  149;  Comstock  v.  So- 
ciety. 8  Conn.  263;  Sfaaiier  v.  Bumstead.  99 
Mass.  112;  Davis  v.  Davis,  123  Mass.  590. 
This  last  case,  cited  on  l>ehalf  of  the  appel- 
lants, recognizes  the  same  rule,  if  the  dectarap 
tions  were  not  made  too  long  a  time  after 
execution  of  the  will  to  have  any  bearing 
upon  the  testator's  mental  condition  at  the 
time.  The  testimony  or  declarations  of  Giles 
on  the  Inquisition  were  not  too  late  or  remote 
to  hare  a  legitimate  twarlng  upon  his  mental 
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condition  when  he  executed  the  deeds,  by  the 
general  current  of  authorities,  and  were 
clearly  admissible  on  the  trial.  The  point  Is 
made  tliat  the  court  ought  to  have  found  the 
oral  agreement  of  the  defendants  to  support 
Giles  during  his  life,  and  to  bury  him  when 
dead,  as  an  adequate  consideration  of  the 
deeds.  Without  such  finding,  the  facts  are 
in  the  case  for  wh:it  they  are  worth.  But  it 
would  seem  that  the  omission  of  Oi1es  to  ex- 
act a  written  agreement  to  that  effect,  and 
security  upon  the  lots  deeded  for  Its  perform- 
ance, In  itself  shows  his  incapacity  to  do 
business,  or  to  take  proper  care  of  his  prop- 
perty,  or  to  protect  himself  from  imposition. 
Besides,  this  inadequacy  of  price  is  only  one 
ground  for  setting  aside  the  deeds,  and  a  si  n- 
glefact,  among  other  facts  and  circuui stances, 
establishing  beyond  all  question  the  mental 
incapacity  of  Giles  and  the  fraud  and  undue 
influence  of  the  defendants.  The  merits  of 
the  case  on  the  testimony  hare  been  suffi- 
ciently considered.  We  think  all  the  findings 
of  tlie  superior  court  are  sustained  by  the 
testimony,  and  that  the  Judgment  is  equitable 
and  j  usU  The  judgment  of  the  superior  court 
is  affirmed. 


LlEBSOHBB  V.  Kraus  et  of. 
(aapreme  Court  of  Wisconsin.  Sept.  fll,  1889.) 

OOEPORATlO^fS  — PaOHlSSORT  NOTBB  — P1.BOL  ETI- 
SBNCS. 

A  promissory  note  containing  the  words 
*  we  promise  to  pay, "  and  slg^ned  "  San  Pedro  Min> 
mo  AND  MiLLiKO  CoHFANT.  F.  Kbaus,  President, " 
shows  no  ambiguity  on  its  face,  as  it  is  In  law  the 
not«of  the  company,  and  parol  eridence  is  inadmis- 
sible to  show  that  Kraus  signed  it  in  his  individual 
oapainl^.^ 

Appeal  from  circuit  court,  Milwaukee 
county;  J>.  H.  Johnson,  Judge. 

ffrankJ.  £«n(cA0cft,forappelIant.  Wink- 
ler, Flandert,  Bmitht  Bottum  <ft  FUa»,  for 
respondents. 

Orton,  J.   This  action  is  brought  on  the 
following  promissory  note: 
**8637.40.  Milwaukee,  January  1st,  1887. 

"Ninety  days  after  date  we  promise  to  pay 
to  Leo  Liebscher.  or  order,  the  sum  of  six 
hundred  and  thirty-seven  dollars  and  forty 
cents,  value  received.  [Signed]  Sam  Pedro 
Mining  AND  MiLUHaCoMf  ANT.  F.Kbaus* 
President." 

The  plaintiff  demands  Judgment  on  this 
.note  against  both  the  corporation  and  Fred- 
erick Kraus,  as  joint  makers.  The  defendant 
Kraus  answered  that  he  signed  the  note  for 
the  said  San  Pedro  Mining  &  Milling  Com- 
pany, as  its  president,  and  not  otherwise,  and 
tliat  his  signature  was  placed  upon  said  note 
for  the  purpose  of  showing  who  executed  the 
same  on  behalf  of  said  company,  and  as  a 


1  As  to  the  proper  manner  (or  corporaUonoffloers 
to  sign  negotiable  instruments,  the  liablUUes  cre- 
ated thereby,  and  the  admissibility  of  parol  evi- 
dence to  explain  such  signatures,  see  note  to  Heff- 
ner  v-  Brownell,  (Iowil)  89  K.  W.  Rep.  640,  cited 
in  oplaloa;  A.very  r.  JUUler,  (Ala.)  6  South.  Rep. 
88,  ajid  note. 


part  of  the  corporation  signature  to  the  note, 
and  for  no  other  purpose.  The  plaintiff  of- 
fered to  prove  on  the  trial,  substantially, 
that  Kraus  did  not  sign  the  name  of  the  com- 
pany, but  signed  his  own  name  as  a  joint 
maker,  intending  to  bind  himself,  and  that 
this  was  according  to  the  understanding  of 
the  parties  at  the  time.  This  offer  was  re- 
jected, and  a  verdict  in  favor  of  Kraus  waa 
directed  by  the  court.  This  evidence  is  ad- 
missible only  on  the  ground  that  there  is  an 
ambiguity  in  the  signatures  to  the  note.  If, 
in  tlie  law.  this  signing  Imports  that  both  the 
company  and  Kraus  are  jointly  bound,  or  that 
only  the  company  Is  bound,  there  is  no  am- 
biguity, and  parol  evidence  to  alter  or  vary 
this  effect  Is  inadmissible.  But  if,  in  the 
law,  such  signing  imports  only  that  both  are 
bound,  or  the  company  only  is  bound,  ac- 
cording to  the  facts  and  circumstances  in 
explanation  of  It,  and  the  Intention  or  un- 
derstanding of  tlie  parties,  then  there  is  an 
ambiguity,  and  the  evidence  was  proper. 

The  contention  of  the  learned  counsel  of 
the  appellant  that  this  signing  imports  that 
both  are  bound  la  Inconsistent  with  the  offer 
of  such  evidence.  The  learned  counsel  of 
tlie  appellant  has  expressed,  in  bis  brief,  the 
true  principle  as  follows:  "As  to  the  question 
of  parol  evidence,  the  rule  of  law  is  that  sucb 
evidence  cannot  be  admitted  to  vary  the 
terms  of  a  contract,  or  to  show  contrary  in- 
tention than  that  disclosed  by  the  instrument, 
unless  there  Is  an  ambiguity."  This  has 
been  often  decided  to  be  the  law  by  this  court. 
Foster  v.  Clifford,  44  Wis.  569 ;  Cooper  v.  Cleg- 
horn,  50  Wis.  113, 6  IT.  W.  Rep.  491 ;  Hubbjird 
V.  Marshall.  50  Wis.  823.  6  N.  W.  Rep.  497; 
Gillmann  t.  Henry,  58  Wis.  470,  10  K.  W. 
Rep.  692. 

There  appears  to  be  an  Inconsistency  in 
cases  where  it  is  first  held  that  such  a  note 
ipso  facto  binds  the  peraon  who  signed  it 
with  his  official  name,  and  yet  that  parol  ev- 
idence might  l>e  given  to  make  It  certain. 
HefTner  v.  Brownell,  70  Iowa.  591,  31  N. 
W.  Kep.  947.  This  Citse  Is  mentioned  as  the 
only  one  in  which  it  has  been  decided  that  sucb 
signing  binds  the  person  as  well  as  the  cor^ 
poration;  but  there  would  seem  to  be  some- 
what of  an  ambiguity  in  the  opinion.  In 
Bean  v.  Mining  Co.,  66  Gal.  451, 6  Pac.  Rep. 
8t>,  it  seems  to  have  been  decided  that  a  sim- 
ilar note  bound  the  company  alone,  but  that 
parol  evidence  was  proper  to  exi)Ialn  it.  Xo 
case  is  cited,  and  I  can  find  none,  where  It 
has  been  decided  squarely  that  such  a  note 
bound  both  the  company  and  the  person 
whose  name  appears  below,  with  the  name 
of  his  otnce  or  agency,  or  bound  the  company 
alone,  except  the  case  of  Chase  v.  Fattbergr 
12  Daly.  171,  where  the  note  was:  "We 
promise  to  pay,**  etc.  "[Signed]  English 
S.  M.  Co.  H.  Pattb£ro,  Manager;**  and  it 
■was  decided  that  the  company  was  not  bound, 
and  that  Fattberg  was.  The  authorities  are 
generally  the  other  wav.  In  Draper  v.  Steam- 
Heating  Co..  5  Allen.  33tt,  the  note  was:  **  We 
promise  to  pay»"  etc.    "£Sigueu3  Massa- 
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oHcaETTs  Steam-Hfatin©  Company.  L.  S. 
FVLLER,  Treasurer."  In  Castle  v.  Foundrj 
Co..  72  Me.  167,  It  was:  "We  promise  to 
pay,"  etc.,  "at  olHce  BelfHSt  Foundry  Com- 
pany. [Signed]  Belfast  Foundry  Com- 
pany. W.  W.  Castlb,  President."  In  Fallc 
F.  Moebs,  8  Sup.  Ct.  Rep.  1319,  it  was:  "We 
promise  to  pay,"  etc.,  "to  the  order  of  (}eo. 
Moeba.  Sec.  &  T»as.,  at,"  etc.  "[Signed] 

PSNINSCLAB  GlQAR  CO.    GeO.  MOEBS*  SeC. 

ft  TreHS,."  and  indorsed  "Geo.  Moebs.  Sec. 
&  Treas."  These  notM  were  held  to  be  un- 
ambigaouB.  and  not  explainable  by  parol  ev- 
idence, and  the  notes  of  the  companies  alone. 
Many  other  cases  of  similar  signing  are  found 
in  the  above  cases  and  in  the  text-books. 
See.  also,  Mechem,  Ag.  §  439;  1  Rand.  Com. 
Paper,  188;  1  Daniel,  Neg.  Inst.  Sg  299- 
305;  Gillet  t.  Bank.  7  HI.  App.  499;  Scan- 
Ian  r.  Keith,  102  111.  634;  Latham  v.  Flour- 
Mllls,  8  S.  W.  Rep.  462;  Story,  Ag.  §  154; 
Pars.  Notes  &  B.  312.  The  qaestloo  comes 
very  near,  if  not  quite,  having  been  decided 
by  this  court  in  Houghton  v.  Bank,  26  Wis. 
668,  where  it  is  held  tiiat  an  Indorsement  on 
a  note  not  belonging  to  the  bank,  by  "Gbo. 
Buckley,  Gas.,"  be  being  cashier  of  the 
bank,  bound  the  bafak  and  not  himself.  In 
Bank  t.  Bank,  16  Wis.  120,  it  is  held  that 
a  note  signed  by  "J.  H.  Siduore,  Cash.,** 
bound  the  bank  aione.  In  Rockwell  v.  Bank, 
18  Wis.  653,  where  the  bank  promises  to  pay 
in  the  body  of  the  note,  and  It  la  signed  only 
by  "D.  D.  Spenoer.  Cashier.**  it  was  held 
that  the  bank  only  was  bound. 

The  principle  of  these  authorities  seems  to 
be  "tiiat  if  the  agent  sign  the  note  with  his 
own  name  alone,  and  there  is  nothing  un  the 
face  of  the  note  to  sbowthat  he  was  acting  as 
agent,  he  will  be  personally  liable;  but  if  his 
agency  spears  with  bis  signature,  then  his 
principal  only  is  bound."  Here  the  corpo- 
ration conid  not  sign  its  own  name,  aud  it  is 
not  otherwise  shown  on  the  face  of  the  note 
than  that  Kraus  signed  the  corporate  name, 
and  by  adding  the  word  "President"  to  his 
own  name  he  uiows  conclusively  that  as  pres- 
ident of  the  corporation  he  signed  the  note, 
and  not  otherwise.  Sneh  is  the  natural  and 
reasonable  construction  of  these  signatures, 
and  so  It  would  be  generally  understood.  The 
affix,  cashier,  secretary,  president,  or  agent,  to 
the  name  of  the  person  sulBciently  indicates 
and  shows  that  such  person  signed  the  bank 
or  corporate  name,  and  in  that  .character  and 
capacity  alone.  The  use  of  the  word  "by"  or 
"per"  or  "pro"  would  not  add  to  the  certainty 
of  what  is  thus  expressed.  It  is  not  common 
to  nae  these  words  In  commercial  business. 
It  is  sufficiently  understood  that  the  paper  Is 
signed  by  the  officer  or  agent  named,  and  fur 
the  corporation.  But  it  is  useless  to  prolong 
Hits  discussion.  It  is  almost  too  plain  for 
argument.  The  note  was  that  of  the  corpo- 
ration alono,  signed  by  Kraua  as  its  president. 
The  circuit  court  properly  rejected  the  offer 
of  parol  proof,  and  correctly  instructed  the 
Jury  to  Snd  a  verdict  in  favor  of  Kraus.  The 
judgment  of  the  clreuit  court  is  affirmed. 


Sutton  v.  Weoner. 
(^preme  Court  qf  WiwonHn.  Sept  94, 1880,) 

RbFKRBXCB— CODNTBR-CLAni. 

t  Under  Rev.  St.  Wis.  {  2864,  providing  that 
the  coart  may  direct  a  refereaoe  "  when  the  trial  of 
an  Issae  of  fact  shall  reoulre  the  examtnatioa  of  a 
lODg  account  on  either  side,  **  a  ooantar-olaim  oon- 
talning  lb  items  Is  Buoh  **a  long  aooount**  as  wlU 
make  a  reference  proper. 

8.  The  valldi^  ot  the  account  cannot  he  ood- 
sidered  OD  a  motion  to  refer. 

Appeal  from  superior  court,  Uilwaukee 
county;  GEORaE  H.  Kotes,  Judge. 

John  J.  Sutton, prose.  Turner  A  TinUinf 
(Kat$  H.  PiWt  of  counsel,)  tat  respondent. 

Obtok,  J.  This  action  is  brought  to  re- 
cover of  the  defendant  9100,  due  upon  a 
promissory  note  given  by  him  to  the  plaintiff 
September  18, 1885,  with  interest  from  that 
date,  and  •64  for  the  use  of  the  {dalntiff'a 
horse.  The  defendant,  by  answer,  admitted 
the  execution  of  said  note,  and  denied  all 
other  allegations  of  the  complaint,  and  by 
separate  answer  sets  np  oounter^daims  fnr 
ft63,  money  paid  for  the  plaintiffs  use,  and 
for  $183.13,  for  labor  and  services  performed 
for  the  plaintiff,  and  at  his  request,  as  an  at- 
torney at  law,  and  at  divers  times,  and  fbr 
money  paid  fi>r  his  use  and  at  his  request  be* 
tweentlie  Ist  day  of  August  and  tbeSOth  day 
of  November,  1885,  which  consists  of  an  ac- 
count current  between  the  parties.  The 
plaintiff  by  replication,  denied  these  counter- 
claims. The  defendant  moved  the  court  to 
refer  the  cause  for  trial,  on  the  ground  that 
such  counter-claim  consists  of  a  long  account, 
and  that  the  trial  <^  the  Issue  of  £ut  on  said 
counter-claim  uul  replication  thereto  requires 
the  examination  of  said  long  account.  Tlie 
motion  was  accompanied  by  an  affidavit,  stat- 
ing, substantiiilly,  that  said  counter-claims 
consist  of  many  items  which  must  be  proven 
separatcdy  and  by  reference  to  an  account 
thereof  and  annexed  thereto,  showing  the 
same  to  consist  of  at  least  15  different  items, 
and  some  of  them  subdivided.  The  court 
thereupon  granted  said  motion,  and  referred 
the  case.  The  plaintiff  has  f^pealed  from 
siUd  order. 

This  is  a  veiy  dear  case  for  a  reference. 
This  account,  within  the  meaning  of  the  stat- 
ute, may  properlybe  called  a  "long account." 
Turner  v.  Naclitsheim,  71  Wis.  Iti,  36  N.  W, 
Bep.  637.  The  contention  of  the  learned 
pkiintiff  that,  if  the  action  from  its  nature  is 
not  i-eferabte,  the  answer  cannot  make  it  so, 
is  answered  by  the  statute  under  which  the 
reference  was  made, — section  2864,  liev.  St. 
subd.  1:  "When  the  trial  of  an  issue  of  twA 
shall  require  the  examination  of  a  long  ac- 
count on  either  side,  in  wliich  case  the  ref- 
eree may  be  directed  to  hear  and  decide  the 
whole  issue,"  etc.  The  merits  of  the  issue 
cannot  be  considered  on  such  a  motion.  The 
affidavit  of  the  plaintiff  "that  the  whole  ac- 
count is  without  any  foundation  in  fact,  and 
that  neitlierof  the  fifteen  items 'of  said  ac- 
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count  are  a  legal  charge  against  the  plain- 
tiff," was  therefore  out  of  place.  The  order 
of  the  superior  court  is  affirmed. 


Tbitstees  of  Kilbourn  Lodqb  No.  8,  A., 
F.,  &  A.  M.  «.  KiLBOUBN  et  aL 

(Supreme  Court  of  TPteooncfn.  Sept  1889.) 

A  complaint  wblch  allflgeB  t^at  plaintiff  la 
entitled  to  certain  land  under  a  lease,  and  tbat  de- 
fendant claims  and  holds  It  under  an  adverse  title, 
and  prays  for  equitable  relief,  is  demurrable,  as 
showing  that  plalntiil  has  an  adequate  remedy  at 
law. 

Appeal  from  saperior  conrt,  Milwaukee 
county;  Geobob  H.  Noybs,  Judge. 

Action  by  the  trustees  of  Klllmurn  Lodge 
No.  S  of  Ancient,  Free,  and  Accepted  ilMSons 
against  Byron  H.  Killwarn,  M.  and  A.  K. 
Thomdike,  Frank  M.  Hoyt.  Le  Grand  Knif- 
fen,  and  others.  Judgment  was  rendered 
for  Kllboara  uid  Tborndike,  and  plaintiffs 
appeal. 

Bamud  ffotoanl  and  Bugetu  S.  SUiottt 
for  appellants.  S.  Mariner  and  Frank  M. 
Hoyt,  for  respondents. 

Taylor,  J'  The  appellants  commenced 
an  aotion  against  the  respondents  and  the 
s^d  Hoyt  and  Kniffen  In  the  superior  court 
of  Milwaukee  county,  and  in  such  action 
filed  a  complaint  against  all  the  rtvpondents, 
demanding  equitable  relief  against  all  of 
them.  To  tliis  complaint  Frank  M.  Hoyt 
answered.  Kniffen  does  not  apFteai  to  have 
answered  or  demurred.  The  other  defend- 
ants,  the  Kilboums,  Thomdike,  McCallum, 
and  Vizay,  demurred  to  the  complaint,  alleg- 
ing as  ground  of  demnrrertdiat  the  GompIiUnt 
does  not  state  foots  sufflcient  to  cmistltate  a 
oause  of  action  as  to  them.  Upon  the  hear- 
ing of  this  demurrer  the  court  below  sus- 
tained the  demurrer,  and  from  Uie  order  sna- 
tainlng  such  demurrer  plaintifE  appeals  to 
this  court. 

The  ground  upon  which  the  demurrer  was 
sustained  is  that,  upon  all  the  facts  stated  in 
the  complaint,  the  plaintiff  is  not  entitled  to 
any  equitable  reii^  against  tltem.  Under 
the  decisions  of  this  court  the  demurrer  was 
properly  sustained,  although  the  facts  stated 
may  be  sufficient  to  constitute  a  cause  of  ao- 
tion at  law  against  them.  This  court  has 
fi'^nently  dedded  that  a  demurrer  to  a  com- 
plaint, which  is  dearly  intended  by  the  plead- 
er as  a  complaint  in  equity,  because  it  does 
not  state  facts  sufflcient  to  constitute  a  cause 
of  action,  will  be  sustained,  it  the  facts  do 
not  constitute  a  cause  of  action  in  equity, 
and  such  demurrer  will  not  be  overruled  on 
the  ground  that  such  complaint  states  a  cause 
of  action  at  Inw.  Supervisors  v.  Decker,  30 
Wis.  624;  Tewksbury  v.  Scbulenberg,  41 
Wis.  584;  Denner  v.  Railway  Co.,  57  Wis. 
218.  15  H".  W.  Kep.  158;  Pierce  v.  Carey,  37 
Wis.  234;  Oormely  v.  Associntion,  55  Wis. 
850, 13  K.  W.  Kep.  242.  The  effect  of  tiiese 
decisions  is  that,  upon  such  a  demurrer,  the 


defendant  may  avail  himself  of  the  objection 
to  the  complaint  that,  upon  the  facts  stated, 
the  plaintiff  lias  an  adequate  remedy  at  law, 
and  for  that  reason  his  complaint  is  bad  as  a 
complaint  in  equity.  Upon  the  bearing  of 
Lite  appeal  in  this  case,  the  learned  counsel 
for  the  appellants  argued  at  length, and  with 
great  abiltty.  the  question  whether  the  plain- 
tiff had  shown  by  its  complaint  that  it  had 
title  to  the  real  estate  in  question.  This  * 
question,  however,  the  learned  attorney  for 
the  respondents  declined  to  argue,  and  relied 
solely  on  the  ground  taken  by  them  in  the 
court  below,  viz.,  that  upon  the  facts  stated 
in  the  complaint  it  clearly  appears  that  the 
plaintiffs  have  an  adequate  remedy  at  law. 
This  is,  tberefore,  the  only  question  we  are 
at  liberty  to  determine  upon  this  appeal. 

After  a  careful  reading  of  the  complaint, 
which  sets  forth  at  length  the  alleged  title  of 
tlie  plaintiff,  and  which,  for  tiie  purpose  of 
this  decision,  may  be  admitted  to  show  a  good 
title  in  the  plaintiff,  and  a  right  to  the  pos- 
session of  the  real  estate  in  question,  we  are 
constrained  to  agree  with  the  court  below 
tliat  the  plaintiff  has  an  adequate  remedy  at 
law.  The  allegations  of  the  complaint  upon 
the  theory  that  the  plaintiff  acquired  title  to 
the  real  estate  in  question  at  the  time  stated 
in  said  complaint  show  that  immediately  after 
that  date,  and  before  the  plaintiff  had  talien 
any  actual  possession  of  such  real  estate,  the 
defendants  the  Kilbourns  claimed  the  title 
and  the  right  of  posiesslon  adversely  to  the 
plaintiff,  and  by  their  tenants  took  the  actual 
possession  of  the  pt  emises,  and  held  such  pos* 
session,  in  hostility  to  the  claim  of  the  plains 
tiff  at  (jie  time  of  the  commencement  at  this 
action.  This  state  of  facta  s  hows  clearly  that 
an  action  of  ejectment  would  be  an  adequate 
remedy  for  the  plaintiff.  In  sucb  acti<m  the 
title  of  the  plaintiff  would  be  adjudicated  as 
well  as  the  right  of  possession  uf  the  defend- 
ants. If.  in  such  action,  it  should  be  held 
that  the  plaintiff  had  no  title,  that  would  end 
the  controversy;  on  the  other  band,  if  the 
plaintiff's  title  slmuld  be  established,  that 
would  end  the  controversy,  because  in  such 
action  the  plaintiff  would  recover  of  the  ten- 
ants and  their  landlords,  the  Kilbouma,  rent 
for  the  use  of  the  premises  as  well  as  dam- 
i^es.  If  any  injury  or  waste  to  the  premises 
had  been  committed  by  the  defendants. 
There  seems  to  us  an  entire  absence  (tf  any 
sufficient  reason  for  Invoking  the  aid  of  a 
court  of  equity  to  settle  the  rights  of  the  par- 
ties to  this  action.  It  seems  very  clear  to  us 
that  a  courtof  equity  would  have  no  power  to 
compel  the  tenants  <tf  the  Kilbourns  to  attorn 
to  and  become  the  tenants  of  the  plaintiff, 
against  their  consent.  In  a  contest  between 
the  plaintiff  and  the  tenants  the  court  can 
only  determine  whether  the  tenants  or  the  . 
plaintiff  has  the  title  or  right  to  the  posses- 
sion, but  it  cannot  force  the  tenants  of  tlie 
claimant,  Kilbourn,  to  iMfcome  the  tenants  of 
the  plaintiff.  Thecomplalntobarges  no  fraud 
on  the  part  of  the  Kilbourns  or  on  the  part  of 
their  tenants.  It  simply  charges  that  the 
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Kilbourns  have  no  title  to  the  premises,  or  to 
the  rents  arising  out  of  the  same,  except 
what  is  secured  to  them  by  the  lease  which  it 
sets  up  as  its  title.  The  other  allegations  of 
the  complaint  show  that  the  Kilbourns  deny 
this  alleged  fact,  und  claim  to  hnve  an  inter- 
est in  the  premises  hostile  to  the  title  of  the 
plaintiff.  They  assert  a  legal  title  hostile  to 
the  plaintiff's  title,  and.  being  in  the  actual 
possession,  the  proper  way  to  determine .  the 
rights  of  the  parties  is  by  an  action  of  eject- 
ment. The  fact  tliat  ttie  complaint  shows  a 
cause  of  action  in  equity  against  the  defend- 
ant Hoyt  dof«  not  help  the  plaintiff  as  against 
the  demurring  defendants.  Hoyt  does  not 
question  the  sufficiency  of  ttie  complaint*  and 
has  answered  the  same. 

The  order  of  the  superior  court  is  affirmed, 
and  the  cause  is  remanded  to  the  superior 
court  of  Milwaukee  county  for  further  pro- 
ceedings according  to  law. 


AHLHAIISKE  9.  DOUIX 

(Supreme  Court  of  Wlsconalin.  Sept  3^  1889.) 

CbBUITOBS'  BiLIr— SUPrLBHEXTABT  FbOOEKDIKOS— 

Rbceitbs. 

1.  Under  Rev.  St.  Wis.  1878,  %  8099,  provldiDg 
ttiat  a  creditors'  bill  may  be  maintained  in  cases 
where  an  execution  issued  upon  a  judgment  has 
been  returned  nnsatisfled  in  whole  or  In  part,  no 
action  to  reach  the  general  assets  of  a  judgment 
debtor  which  ctmnot  be  seized  under  an  execution 
can  be  m^ntafned  nntU  execution  has  been  so 
iMued  and  returned. 

2.  Rev.  St.  Wis.  187S,  (  3330,  having  declared 
that  conTeyancee  made  with  intent  to  defraud 
creditors  snali  be  void,  an  execution  levied  npon 
the  land  of  a  debtor  subsequent  to  such  a  oonvey- 
ance  constitutes  a  lien  thereon  as  against  one 
claiming  under  the  conveyance. 

8.  Rev.  St.  Wis.  S  8180,  providing  that  any  one 
having  a  lien  on  land  shall  nave  the  same  rigat  of 
action  as  the  owner  In  fee  in  possession  to  test  the 
validity  of  any  other  lien  or  incumbrance  npon  the 
land,  does  not  take  away  the  Jarlsdlction  which 
eonrta  of  equity  posseaaed  before  tiie  statute  to 
naat  rsltof  In  such  an  action.  And  in  an  equita- 
ble action  In  idd  of  execution  to  have  certain  con- 
veyaooes  by  the  debtor  of  land  levied  on  set  aside 
aa  fraudulent,  where  it  appears  that  subseqnent  to 
the  levy  the  land  was  toJien  in  oondemnauon  pro- 
ceedings, and  the  money  therolor  paid  to  the  ebrk 
of  court,  it  is  proper  to  appoint  a  receiver,  to  take 
charge  of  the  condemnation  money. 

4.  Rev.  St.  Wis.  8  1850,  provides  that  where 
there  is  a  contest  as  to  who  is  entitled  to  money  to 
be  paid  for  land  acquired  by  ligbt  of  eminent  do- 
main by  a  railroad,  the  court  shall  hear  and  deter- 
mine the  rights  of  the  parties,  and  for  that  pur- 
pose may  oraer  a  reference  or  an  issue  to  be  tried 
07  a  Jury.  Held,  that  the  statute  did  not  take 
away  the  right  of  plaintiff  in  the  equitable  action 
in  aid  of  execution  to  have  his  right  to  the  con- 
demnation money  determined  In  that  action. 

6.  But  plalnUlC  In  such  aotlon  is  not  entitled,  as 
agslnst  one  claiming  under  the  alleged  fraudulent 
conveyance,  to  an  order  for  the  pajrment  of  the 
rente  and  profits  of  the  land  peadfng  thelltigaUon 
to  a  receiver  appointed  In  such  action. 

0.  Where  it  does  not  appear  that  an  action 
brought  In  a  county  was  improperly  brought  there, 
it  must  be  treated,  although  removed  to  another 
ooonty,  as  in  the  oounty  in  which  it  was  b^un,  so 
far  as  the  right  to  dlreot  the  transfer  to  a  receiver 
of  money  in  the  possession  and  control  of  the 
ooart  oS  the  latter  oounty  is  concerned. 

Appeal  from  circuit  cuurt»  Milwaukee 
oounty. 


Action  by  William  Ahlhauser  against  La- 
cinda  V.  Doud,  as  administratrix,  impleaded, 
etc.,  with  James  \V.  Yail.  From  the  judg- 
ment rendered  defendant  appeals.  Rev.  St. 
Wis.  §  3186,  provides  that  any  one  having  a 
lien  on  land  shall  have  the  same  right  of  ac* 
tion  as  the  owner  in  fee  or  in  possession  to 
test  the  validity  of  any  other  lien  or  incum- 
brance upon  the  land.  Ilev.  St.  Wis.  §  1850, 
provides  that  where  there  is  a  contest  as  to 
who  IB  entitled  to  compensation  awarded  for 
land  acquired  by  right  of  eminent  domain  by 
a  railroad  the  court  shall  hear  and  determine 
tlie  rights  of  tlie  partis,  and  for  that  pni- 
pose  may  order  a  reference  or  an  issue  to  be 
tried  by  a  jury. 

Quai  lest  Spence  A  Quarles,  for  appellant. 
Turtter  A  Timliiit  for  respondent. 

Taylor,  J.  This  is  an  action  in  equity* 
brought  by  the  respondent  against  James  W* 
Vail,  William  H.  Lundolt.  and  others.  So 
far  as  tlie  rights  of  the  plaintiff  and  the  ap- 
pellant Lucinda  V.  Uoud  are  concerned*  the 
material  facts  stated  in  the  pleadings  are  the 
following:  The  plaintiff,  by  his  complaint, 
shows  that  he  bad  obtained  a  Judgment 
agHinst  James  W.  Yail  and  William  H.  Lao- 
dolt  for  upwards  of  S10,000;  that  an  execu- 
tion had  been  duly  Issued  upon  such  Judg- 
ment to  the  sheriff  of  Ozaukee  county,  where 
tlie  lands  in  oontroversyare  situated;  that  by 
virtue  of  such  execution  said  sheriff  had  lev- 
ied upon  the  real  estate  in  controversy;  that 
previous  to  the  commencement  of  plalntiff^s 
action  and  to  the  levy  of  such  execution  the 
defendant  VaiU  who  had  theretofore  owned 
said  real  estate,  had  made  a  conveyance  of 
the  same  to  his  son.  Frank  W.  Vail,  which 
the  plaintiff  cliarges  to  have  been  made  for 
the  purpose  of  defrauding  bis  creditors,  and 
be  also  charges  that  the  same  are  fraudulent 
and  void  as  to  the  plaintiff's  judgment  and 
execution.  In  an  amended  complaint,  made 
after  a  mortgage  given  by  said  defendant 
Yail  upon  said  real  estate,  or  a  portion  ther^ 
of.  to  Nicholas  Kemp  and  Edward  Blake  had 
been  placed  upon  record,  the  plaintiff  alleges 
that  said  mortgage  was  fr&uduleat  and  void 
as  to  the  plaintiff's  judgment  and  execution. 
The  appellant  alleges  in  her  answer  that  she 
holds  the  title  to  said  real  estate  by  virtue  of 
a  deed  of  conveyance  from  Frank  W.  Yail, 
the  grantee  of  said  defendant  Yail;  that  the 
mortgage  given  to  Kemp  and  Blake  was  giv- 
en to  secure  them  against  any  liability  they 
miglit  incur  as  the  sureties  upon  the  bond  of 
said  James  W.  Yail,  as  the  administrator  of 
the  estate  of  Lyman  Doud,  deceased.  She  also 
alleges  that  the  said  James  W.  Yail  haa  aXh 
sconded  from  the  state,  and  been  removed 
from  his  administratorship;  that  she  has  been 
appointed  administratrix  de  bonis  non  of 
said  estate;  and  that,  at  the  time  said  Yail 
absconded,  and  was  removed  as  such  admin- 
istrator, he  was  indebted  to  said  estate  in  the 
sum  of  $27,000  for  the  value  of  the  assejis  of 
said  estate  not  accounted  for  by  him  as  such 
administrator.   She  denies  all  fraud  or  in- 
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tent  to  defrand  by  said  Vail  in  giving  swid 
mortgime.  She  further  allngea  Unit  the  con- 
veyances of  said  real  estate  by  James  W. 
Vail  to  his  son  Frank  W.  Vail  were  made 
to  him  on  the  agreement  on  the  part  of  said 
Frank  W.  Vail  "  lliat  he  would  take  and  hold 
aaM  premises  in  trust  for  the  beneQt  of  the 
estate  of  Lyman  Doud,  deceased,  and  as  se- 
curity to  make  good  to  the  said  estate  any 
and  all  sums  which  the  said  James  W.  Vail 
might  then  be  owing  or  thereafter  found  in- 
debted to  the  said  estate  for  assets  thereof 
which  had  come  to  the  hands  of  the  said 
James  W.  Vail  as  administrator  of  said  es- 
tate." She  further  alleges  that  said  Frank 
W.  Vail  took  said  conveyances,  and  held  the 
said  premises,  under  and  in  pursnanco  of 
said  agreement  and  ti  ust,  and  that  he  has 
since  conveyed  the  said  real  estate  to  her  as 
administratrix  in  pursuance  of  and  in  execu- 
tion of  said  agreement  and  trust,  and  that 
she  now  holds  the  same  as  security  fur  the 
said  estate,  for  the  amount  due  the  same 
from  the  said  James  W.  Vail  as  administra- 
tor thereof.  She  denies  all  charges  of  fraud 
in  the  execution  and  delivery  of  said  mort- 
gage, and  claims  that  she  has  the  right  to 
hold  said  real  estate  as  administratrix,  as  se- 
curity for  all  sums  which  may  be  found  due 
from  said  James  W.  Vail  as  administrator  of 
said  estate.  She  makes  no  claim  by  her  an- 
swer to  any  other  ftait  of  the  property  or 
estnte  of  the  said  James  W.  Vail,  nor  does 
she  show  that  she  has  any  equitable  or  legal 
lien  upon  any  other  part  of  the  property,  real 
or  personal,  of  said  Vail. 

Among  other  things,  the  respondent  prayed 
for  the  following  relief:  (1)  Fur  the  ap- 
pointment of  a  receiver  of  the  property  of 
said  defendant  Vail.  (2)  That  the  mortgage 
to  Blake  and  Kemp,  and  the  deeds  to  Frank 
W.  Vail,  also  a  deed  to  Mary  B.  Vail  and 
Frank  W.  Vail,  be  adjudged  fraudulent  and 
void  uB  against  the  plaintiff,  and  that  the 
defendants.be  enjoined  from  selling  or  in- 
cumbering said  real  estate  or  other  property 
of  said  defendants  Vail  and  Landolt;  that 
the  plaintiff  be  deq^ared  to  have  a  lien  to  the 
amount  of  his  judgment  and  costs  by  virtue 
of  said  execution  and  garnishment  upon  the 
property  described  in  his  complaint,  and  of 
ail  other  property  of  every  kind  of  either  of 
the  defendants,  and  for  discovery  and  ac- 
count. There  was  no  question  made  upon 
the  hearing  of  this  appeal,  as  to  the  sufficiency 
of  the  allegations  of  the  plaintiff's  complaint 
in  charging  fraud  in  the  giving  of -the  deeds 
by  said  defendant  Vail  to  said  Frank  W.  Vail, 
or  in  tlie  giving  of  said  mortgage.  Upun  the 
amended  complaint,  and  upon  the  atiswers  of 
several  of  the  defendants,  ajid  upon  the  affi- 
davit of  William  H.  Timlin,  one  of  the  attor- 
neys for  the  respondent,  showing  that  a  part 
of  said  real  estate,  in  which  the  appellant 
claimed  an  interest,  had  been  condemned  since 
the  commencement  of  tliis  action,  and  taken 
by  the  Milwaukee,  Lake  Stiore  &  Western 
lUiilroad  Company;  that  upon  such  condem- 
nation said  railroad  company  had  paid  to  the 


clerk  of  the  circuit  court  of  Ozaukee  county 
the  sum  of  86,000  for  the  use  of  t)ie  owners 
thereof,  as  prescribed  by  section  1850,  Rev. 
St. ;  and  that  said  real  estate,  or  some  part 
thereof,  was  valuable  for  the  rents  and  in- 
come thereof,  and  tliat  the  same  could  be 
rented,  and  the  issues  and  rents  thereof  pre- 
served, the  drcuit  court  made  an  order  ap- 
pointing a  recover,  the  material  part  of 
which  reads  as  follows:  "That  James  M. 
Morgan  be,  and  he  hereby  is,  apjwinted  re- 
ceiver of  the  property,  credits,  and  elTects  of 
James  W.  Vail,  with  the  nsual  powers  and 
duties,  and  with  power  to  take,  hold,  and 
preserve  during  the  pendency  of  this  action, 
for  the  benellt  of  whoever  may  he  decreed  en- 
titled thereunto,  all  the  proceeds  or  condem- 
nation money  to  be  paid  upon  or  growing  out 
of  the  condemnation  of  part  of  the  north  9-20 
of  the  east  half  of  the  north-east  quarter  sec- 
tion 32,  township  eleven  (11)  north,  of  range 
twenty-two  (22)  east,  described  in  the  com- 
plaint. That  sad  receiver  shall  not  take 
the  possession  of  or  interfere  with  any  other 
property,  except  upon  application  to  the  courts 
and  order  of  the  court  allowing  him  so  to  do. 
And  it  is  further  ordered  that  said  receiver, 
before  entering  upon  the  discharge  of  said 
trust,  execute  and  file,  as  required  by  the 
rules  of  this  court,  a  bond  In  the  penalty  of 
thirteen  thousand  dollars,  to  be  approved  by 
this  court.  And  it  is  further  ordered  that 
the  defendants,  and  every  one  of  them,  during 
the  pendency  of  this  action,  be,  and  they  here- 
by are,  enjoined  or  restrained  from  selling, 
assigning,  or  disposing  of  or  incumbering 
any  of  the  property  or  effects  of  the  said 
James  W.  Vail."  The  court  afterwards,  on 
the  application  of  the  plaintiff,  made  a  fur- 
tlier  onier  in  regard  to  the  receiver,  which 
reads  as  follows:  "That  the  receivership  of 
James  M.  Morgan,  the  receiver  herein,  be. 
and  the  same  hereby  is,  extended  to  the  rents 
or  rental  due  upon  the  lands  described  in 
complaint  herein,  and  the  same  is  hereby 
made  a  general  receivership  of  the  property, 
credits,  effects,  and  things  in  action  of  James 
W.  Vail,  and  tliat  the  said  receiver  is  hereby 
authorized  and  empowered  to  collect  and  pre- 
serve the  same,  and  to  take  and  lioid,  or  to 
collect,  or  to-sell  and  convert  into  money,  as 
to  him  may  seem  best,  all  the  following  de- 
scribed property  of  James  W.  Vail.**  The 
appellant  appealed  from  so  much  of  the  Orit 
order  "as  appoints  James  M.  Morgan  re- 
ceiver in  said  action  of  the  proceeds  or  con- 
demnation money  to  be  paid  or  growing  out 
of  the  condemnation  of  certain  lands  de- 
scribed therein."  She  also  appealed  from  so 
much  of  the  second  order  "as  directs  that  the 
receivership  of  said  James  M.  Morgan  be  ex- 
tended to  the  rents  or  rental  due  upon  the 
lands  described  in  tlie  complaint  in  said  ac- 
tion, and  makes  the  receivership  of  said  Jamea 
M.  Morgan  a  general  receivership" 

The  learned  counsel  for  the  appellant  in- 
sists, first,  that  tlie  court  had  no  power,  under 
the  allegations  of  the  complaint,  to  appoint  a 
receiver  for  any  purpose,  and  especiaily  as  to 
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the  procpetls  of  the  real  estate  arising  from 
the  condemnation  and  taking  ot  a  part  of  the 
real  estate  in  controvt-rsy  by  the  milroad 
oompanj.  It  is  claimed  that,  so  far  as  the 
real  estjite  is  concerned,  the  fncts  stated  in 
the  complHint  show  that  the  plaintiff  can 
have  no  further  or  other  relief  as  agitinst  ttie 
appellant  in  this  action  than  can  be  awardeil 
In  an  action  In  equity  in  aid  of  an  execution 
vbich  has  been  issued  and  levied  upon  the 
real  estate  claimed  to  belong  to  the  defendant 
in  the  execution.  It  is  also  Insisted  that  in 
such  action  the  court  haano  power  to  appoint 
a  receiver  under  any  circumstances;  that  the 
only  relief  the  plaintiff  can  have  Is  to  have 
the  Jadginent  of  the  court  declaring  the  con- 
veyances and  incumbrances  which  have  been 
placed  upon  such  real  estate  fraudulent  and 
void  as  to  the  plaintiff's  judgment  and  exe- 
cution, and  to  enjoin  the  defendants  from 
making  use  of  such  fraudulent  conveyances 
and  incumbrances  to  tlie  detriment  of  the 
plaintiff;  and  that,  after  such  judgment  in 
lavor  of  the  plaintiff,  he  must  proceed  upon 
his  execution  to  collect  his  debt;  and  under 
no  circumstances  can  the  court  appoint  a  re- 
ceiver of  the  property  to  sell  the  property  and 
apply  the  proceeds  to  the  payment  of  the  debt 
of  the  plaintiff,  or,  If  the  property  be  money, 
as  in  this  case,  to  take  the  money  and  hold  it 
subject  to  the  order  of  the  court.  We  think 
the  learned  counsel  for  the  appellant  is  right 
in  his  contention  that  the  facts  stated  in  the 
complaint  only  show  tliat  the  plaintiff  is  en- 
titled to  the  relief  to  which  a  plaintiff  la  en- 
titled iu  an  equitable  action  In  aid  of  an  exe- 
euilon  at  law.  The  facts  stated  are  not  stif- 
flcient  to  allow  the  plaintiff  ail  the  righti  that 
a  party  is  entitled  to  under  a  general  cred- 
itors' bill.  This  court  decided  in  Ornliam  v. 
Railroail  Co.,  10  Wis.  459,  that  the  enactment 
of  the  Code  abolished  the  right  of  a  party  to 
maintain  an  action  in  the  nature  of  the  old 
creditors*  bill  at  common  law.  After  that 
decision  the  legislature  provided  that  a  cred- 
itors' bill  might  be  maintained  in  Ciises  where 
an  execution  had  been  issued  upon  a  judg- 
ment and  returned  unsatisSed  in  whole  or  in 
part.  See  chapter  Laws  1860,  and  sec- 
tion 3029,  Rev.  St.  1878.  Under  the  decision 
in  Graham  v.  Railroad  Co.,  supra,  and  chap- 
ter 303,  I.aws  1860.  and  section  8029,  Rev. 
St.  no  action  to  reach  the  general  assets  of 
the  defendant  which  cannot  be  seized  upon 
the  execution  can  be  maintained  until  execu- 
tion be  Issued  and  returned  unsatisfied  in 
whole  or  in  part,  as  provided  by  said  settion 
3029.  Itev.  St.  See  Cliirk  v.  Bergentlial,  52 
Wis.  103-107,8  N.  W.Rep.  865;  Gallowav  v. 
Hamilton,  68  Wis.  655.  32  N.  W.  Rep.  636: 
Meissner  v.  Meissner,  68  Wis.  336.  32  N.  W. 
Rep.  51;  Qates  v.  Boomer.  17  Wis.  455;  Hyde 
V.  Chapman.  33  Wis.  399,  400.  The  rule  la 
so  well  established  that  it  Is  hardly  necessary 
to  cite  authorities  to  sustain  it.  But  there  is 
another  rule  in  regard  to  courts  of  equity 
which  is  well  established,  viz.,  that  a  party 
who  has  acquired  a  lien  upon  the  real  or  per- 
sodkI  property  of  his  debtor  by  issuing  and 


levying  an  execution  upon  property  owned 
by  him  may  maintain  an  action  in  equity  to 
set  aside  and  avoid  the  claims  of  third  pft^ 
sons  to  such  property,  when  the  complaint 
alleges  and  shows  that  such  other  claims  are 
fraudulent  and  void  as  against  the  plaintiff's 
right.  This  proposition  is  not  contested  by 
the  learned  counsel  for  the  appellant,  but 
they  insist  that,  if  the  plaintiff  has  a  right  to 
maintain  such  action,  such  right  is  given  by 
the  last  paragraph  of  section  3186,  Kev.  St., 
and  is  not  a  common-law  right,  and  that  un- 
der that  section  no  relief  can  be  granted  by 
the  court,  except  to  adjudge  tliat  defendants* 
claim  is  void  as  to  tlie  plaintiff,  and  that.aft^ 
er  obtaining  such  relief,  the  claimant  must 
proceed  to  loUect  his  judgment  by  sale  upon 
his  execution.  In  this  contention  we  think 
the  learned  counsel  far  the  appellant  are  mis- 
taken. T)ie  action  to  set  aside  fraudulent 
claims  of  third  persons  upon  the  property  of 
a  defendant  in  an  action  upon  which  the 
plaintiff  has  obtained  a  Hen  by  the  levy  of  an 
execution  against  the  defendant  la  an  action 
which  courto  of  equity  have  entertained  un- 
der their  general  equity  powers,  and  has  long 
been  exercised  by  such  courts,  independently 
of  any  statute  giving  such  right  of  action. 
The  paragraph  of  the  statute  above  cited  was 
Qrst  enacted  in  the  Revision  of  1878,  and  while 
it  may  cover  the  case  of  a  creilltor  claiming  a 
lien  upon  the  property  of  his  judgment  debt- 
or by  a  levy  of  his  execution  thereon,  and 
which  is  claimed  by  a  third  person,  and  which 
claim  the  cre<litor  alleges  is  fraudulent  and 
void  as  to  him,  it  has  not  taken  away  any  right 
which  the  creditor  theretofore  had  to  main- 
tain his  action  In  a  court  of  equity  to  contest 
the  validity  of  such  fraudulent  claim  iu  ac- 
cordance with  the  established  practice  of  such 
courts.  But  if  this  were  strictly  an  action 
under  the  provision  of  the  last  paragraph  of 
said  section,  it  is  far  from  being  certain  that 
the  only  relief  which  could  be  granted  in  such 
action  would  be  the  limited  relief  claimed  by 
the  learned  counsel.  It  will  be  seen  by  read- 
ing the  paragraph  that  the  statute  does  not 
prescribe  or  llitiit  the  power  of  the  court  in 
granting  relief  in  such  action. 

Tills  action  in  aid  of  an  execution  and  to 
remove  fraudulent  claims  from  property 
upon  which  the  plaintiff  has  acquired  a  lien 
has  been  frequently  entertained  by  the  courts 
of  tills  state,  after  the  passage  of  the  Code 
and  before  the  enactment  of  the  pamgraph 
of  section  3186,  Rev.  St.  1878,  so  that  it  is 
apparent  that  this  court  has  proceeded  upon 
the  supposition  that  such  right  of  action  was 
not  taken  away  by  the  adoption  of  the  Code, 
nor  was  it  conferred  by  e.tld  section  3186. 
Rev.  St.  Eastman  v.  Schettler.  13  Wis.  325; 
Gates  V.  Boomer.  17  Wis.  456-458;  Comi'll  v. 
Radway.  22  Wis.  260-264;  Galloway  v.  Ham- 
ilton, 68  Wis.  651-654.  32  N.  W.  Rep.  636; 
Evans  v.  Laughton,  69  Wis.  138-144,  33  N. 
W.  Rep.  573.  In  the  opinions  in  the  cases 
above  cited  nuiherous  cases  are  cited  in  other 
courts  susbiining  the  decisions  of  this  court. 
So  far  as  the  action  relates  to  real  and  per- 
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Bonal  property  levied  upon  by  execution  is 
concerned,  the  authorities  show  th;tt  the  ac- 
tion is  an  old  and  recognized  action  in  equity. 
See  note  to  Yocum  v.  BnlUt,  17  Amer.  Dec. 
1U7,  and  cases  cited;  Jones  v.  Green.  1  Wall. 
330-S32;  Beck  v.  Burdett.  1  Paige.  307; 
Crippen  v.  Hudson,  13  N.  Y.  164;  3  Pom. 
Eq.  Jur.  g  1415,  and  cases  cited  in  note  4. 
It  is  claimed  by  the  learned  counsel  for  tlie 
appellant  that  the  plaintiff  in  this  action  has 
not  shown  by  his  allegations  that  he  had  ac- 
quired any  lien  upon  the  real  estate  in  ques- 
tion, and  that  it  is  essential  to  maintain  this 
action,  as  well  as  to  the  action  under  the 
statute,  that  the  plaintiff  should  have  a  lien 
upon  the  property  in  question  before  he  can 
maintain  his  action.  Their  claim  that  the 
plaintiff  must  show  tliat  be  has  a  lien  upon 
the  property  in  question  is  well  founded,  and 
unless  the  complaint  shows  a  lien  the  plain- 
tiff's action  must  fail.  The  contention  of  the 
appellant  that  the  complaint  does  not  show 
any  lien  is  founded  upon  the  fact  that  the 
complaint  clearly  shows  that  the  defendant 
Vail  had  conveyed  the  real  estate  levied  upon, 
and  now  claimed  by  the  appellant,  long  be- 
fore  the  plaintiff  had  obtained  judgment  in 
bis  action,  and  before  his  attachment  was 
served,  and  that  it  does  not  appear  from  tlie 
complaint  that  the  defendant  Vail  was  in 
the  actual  possession  of  such  real  estate  at 
the  time  the  attachment  was  made  and  ex- 
ecution levied;  and  it  is  claimed  that,  such 
being  the  admitted  facts,  neither  the  attach- 
ment, judgment*  nor  execution  gave  the 
plaintiff  a  lien  upon  the  real  estate  in  ques- 
tion as  against  the  appellant.  This  claim 
of  the  appellant  is  not  sustained  by  the  facts 
stated.  Taking  the  allegations  of  (he  com- 
plaint as  truL',  it  shows  that  the  conveyances 
of  said  estate,  and  tlie  mortgage  given  tliere- 
on  by  Vail,  were  all  fraudulent  and  void  as 
to  the  plaintiff,  who  is  one  of  his  creditors; 
therefore  the  deeds  and  mortgages,  undersec- 
tion  2320,  Rev.  St.,  are  absolutely  void,  and 
conveyed  no  estate  to  the  grantees  and  mort- 
gagee as  against  the  claim  of  the  plaintiff, 
and  so  the  lien  ot  the  Judgment  and  execu- 
tion l8  perfect.  As  against  such  conveyance 
the  judgment  creditor  may.  if  he  sees  tl^  pro- 
ceed to  sell  ttie  property  so  fraudulently  con- 
veyed, and  perfect  a  title  thereto,  and  such 
title,  when  perfected,  will  be  a  better  title 
tlian  that  held  by  the  fraudulent  vendee,  and 
will  be  enforced  against  blm  in  an  actioa  at 
hiw.'and  without  any  recourseto  equity.  As 
to  personal  property  fraudulently  conveyed 
by  a  debtor,  the  usual  course  ia  to  proceed  at 
law.  Whea  the  property  can  be  seized  by  at- 
tachment or  execution,  the  creditdt  proceed 
in  that  way.  and  sells  the  property  notwith- 
standing the  claim  of  title  by  the  fraudulent 
vendee,  and  the  title  acquired  by  the  judg- 
ment creditor  upon  his  execution  sale  is  a 
good  defense  to  an  action  of  trespass,  trover, 
or  replevin  by  the  fraudulent  vendee.  It  is 
held,  also,  that  tlie  creditor  may  proceed 
against  real  estate  which  has  been  conv^ed 
in  fraud  of  creditors  by  judgment,  execution, 


and  sale,  and  that  the  title  acquired  by  the 
execution  sale  will  be  a  good  title  and  a  per- 
fect defense  to  an  action  by  the  fraudulent 
grantee  to  recover  the  real  estate  so  sold  by 
the  creditor,  and  that  the  purchaser  at  such 
execution  sale  may  recover  the  premises  from 
the  possession  of  the  fraudulent  vendee  in 
an  action  of  ejectment,  founding  his  title 
upon  such  sale  on  execution.  Freem.  Ex'ns, 
§  136,  and  notes.  It  is  clear,  therefore,  that 
the  execution  creditorobUiins  a  lien  upon  the 
real  estate  of  his  debtor  by  virtue  of  his  judg- 
ment and  execution,  notwithstanding  tlie 
claim  of  the  fraudulent  grantee.  Such  Is  the 
decision  of  this  court  in  the  cases  above 
cited,  and  is  tlie  rule  well  established  in  oth- 
er courts.  See  Freem.  Ex'ns,  §  136,  and  tlie 
cases  cited  in  the  notes  to  said  section.  The 
case  of  Bank  v.  Risley,  19  N.  Y.  369-375. 
clearly  supports  the  doctrine  of  the  judgment 
creditor's  lien  upon  the  real  estate  of  the 
debtor,  notwithstanding  the  debtor  lias  fraud- 
ulently conveyed  such  real  estate  before  the 
judgment  was  obtained. 

But  if  there  was  any  question  as  to  the 
right  of  the  plaintiff  to  maintain  his  action 
upon  the  fai  ls  stated  in  the  complaint,  as 
not  showing  that  he  had  acquii-ed  alien  upon 
the  real  estate  in  question,  the  answer  of  the 
appellant  would  allow  that  plaintiff's  judg- 
ment was  a  lien  upon  the  real  estate  claimed 
by  the  appellant.  She  alleges  that  the  deed 
to  Frank  W.  Yail,  under  which  she  claims, 
was  given  as  security  for  any  debt  which  the 
estate  of  Doud  might  have  against  the  de- 
fendant in  this  action  on  account  of  his  ad- 
ministration of  the  estate  of  said  Doud,  and 
that  she  claims  to  hold  under  that  deed  by  a 
conveyance  to  her  from  Frank  W.  Vail. 
This  would  be,  therefoi-e,  a  mortgage  in  trust, 
and  brings  this  case  within  the  rule  of  the 
case  of  Evans  v.  Ijiugbton,  supra.  We  hold 
the  complaint  states  facts  constituting  a  cause 
of  actioa  in  equity,  and  entitling  the  plain- 
tiff to  a  part  of  the  relief  claimed.  He  is 
entitled,  if  he  establishes  his  claim,  to  a 
judgment  declaring  the  mortgage  and  con- 
veyances set  out  in  the  complaint,  as  fraud- 
ulent and  void  as  to  him,  and  that  the  said 
real  estate  shall  be  sold,  relieved  of  any 
claim  under  such  mortgage  and  conveyance. 

It  la  further  claimed  by  the  counsel  for  the 
appellant  that,  admitting  the  respondent  en- 
titled to  the  relief  above  stated,  tie  is  not 
in  this  action  entitled  to  the  appointment 
of  a  receiver  of  the  money  in  the  hands  of 
the  clerk,  which  was  paid  in  by  the  railroad 
company  as  the  coaaideratipn  for  taking  a 
part  of  the  lands  in  question  since  the  com- 
mencement of  this  action,  and  after  tha 
plaintiff  had  levied  his  execution  thereon. 
It  will  be  seen  by  an  examination  of  the  first 
order  appealed  from  that  the  court  by  its  gen- 
eral languaj^  appointed  a  receiver  of  all  the 
property  and  effects  of  all  the  defendants  In 
the  action,  but  for  Uie  time  being  limited  bis 
powers  to  taking  possession  of  and  holding 
for  the  benefit  of  all  parties  the  condemna- 
tion money  paid  to  the  clerk  of  the  court  of 


Digitized  by 


Wis.) 


AHLHAUBEB  v.  DOUD. 


17& 


Ozftukee  cotintr,  ssthe  consideration  for  tak- 
ing a  part  of  the  property  in  controversy  in 
tills  action  after  the  commencement  thereof. 
The  appellant  appeHted  from  that  part  of  the 
order  only  which  directed  the  receiver  to 
take  possession  of  the  condemnation  money. 
The  only  question  raised  upon  the  appeal 
from  the  first  order,  is  whether  the  court  has 
power,  in  an  action  in  aid  of  an  execution,  to 
appoint  a  receiver  under  any  circumstances. 
We  think  this  question  must  be  answered  in 
the  affirmative.  The  object  of  the  action  is 
to  secure  to  the  plaintiff  the  benefit  of  the 
property  upon  which  he  has  obtained  his  lien 
by  judgment  and  execution.  Ordinarily  when 
the  property  levied  upon  Is  real  estate,  the 
only  relief  the  plaintiff  can  reasonably  de- 
mand is  that  the  obstructions  to  his  execu- 
tion sale  shall  be  swept  away,  so  that  he  may 
have  a  sale  from  which  he  can  realize  a  fair 
value  for  the  property  sold,  and  the  law  leaves 
him  to  proceed,  and  sell  upon  his  execution, 
and  leaves  to  the  defendant  and  the  other 
judgment  creditors  of  the  defendant  his  and 
their  right  of  redemption  and  possession  of 
sach  rial  estate  during  the  time  given  for 
snch  redemption,  and  the  perfection  of  the 
plaintiff's  title.  In  this  case  it  appears  that 
since  tlie  plaintiff  levied  his  execution  upon 
the  real  estate  the  title  to  a  part  of  such  real 
estate,  both  as  to  the  plaintiff  and  defendants, 
has  been  divested  under  a  proceeding  author- 
ized by  law,  and  that  there  has  been  substi- 
tuted in  Its  place  a  snm  of  money,  and  this 
money  Is  the  only  thing  now  remaining  to 
which  either  of  the  parties  to  the  action  can 
have  any  claim.  It  is  very  clear  that  if  the 
plaintiff  should  by  virtue  of  his  execution  go 
on  and  sell  this  real  estate  taken  by  the  rail- 
road company,  he  would  obtain  no  title 
thereto.  See,  upon  this  question,  Watson  v. 
Railway  Co.,  47  N.  Y.  157.  The  money  which 
has  been  substituted  for  the  real  estate  is  in 
the  possession  of  the  clerk  of  the  court  of 
Ozaukee  county,  where  it  Is  subject  to  be 
claimed  by  tliose  who  appear  upon  the  records 
to  be  the  owners  of  such  land.  Although,  as 
Mgiunst  the  railroad  company,  the  plaintiff 
has  lost  all  title  to  the  land  in  question,  it 
is  very  clear  that  by  his  judgment  and  exe- 
cution iMfore  the  company  divested  the  title 
he  has,  if  he  establishes  his  right  to  the  land 
as  against  Vail  and  his  grantees,  a  right  to  the 
money  which  has  been  substituted  by  law  in 
the  place  of  such  lands.  It  Is  prged  that 
there  was  no  necessity  for  the  transfer  of  this 
money  to  the  possession  of  a  receiver  In  this 
action.  That  the  rights  of  the  parties  to 
such  moiney  in  the  hands  of  the  clerk  of  the 
circuit  court  of  Ozaukee  county  might  be  de- 
termined in  a  prooeeding  under  the  provision 
of  section  1850,  Bev.  St.  We  are  inclined  to 
•  hold  that  the  provisionfl  of  said  secUoo  In  re- 
gard to  the  dtotribution  of  the  money  so  in 
the  hands  of  said  dark  were  not  intended  to 
apply  to  a  controversy  of  the  kind  presented 
this  action,  and  that  in  aAy  event  that 
section  does  not  take  away  the  right  of  the 
I^ntlff  to  have  his  tight  to  suob  monej  de- 


termined by  a  court  of  eqnity  in  this  action. 
It  is  also  urged  that  the  money  paid  to  the 
clerk  of  the  court  is  in  cuatodia  legin,  and 
should  not  therefore  betaken  from  thatcourt 
in  an  action  in  another  court.  It  may  be 
questionable  whether  the  payment  of  the 
money  to  the  clerk  under  said  section  is  a 
payment  of  it  to  the  court.  If  there  were 
DO  questions  raised  as  to  who  was  the  owner, 
and  entitled  to  the  money,  a  payment  of  such 
money  by  the  clerk  to  theowner  without  any 
order  of  the  court  would  be  a  good  payment, 
and  the  clerk  would  not  be  guUty  of  Any. 
wrong  in  making  such  payment. 

The  objection  that  the  present  action  Is  In 
another  court,  and  that  therefore  this  court 
has  no  authority  to  direct  the  transfer  of 
money  In  the  possession  and  control  of  such 
other  court,  is  answered  by  the  fact  that  this 
action  was  commenced  in  the  county  of 
Ozaukee,  and.  although  removed  for  some 
cause  to  Milwaukee  county,  yet,  as  to  the  ob- 
jection that  it  cannot  act  because  the  money 
is  in  the  possession  of  ttie  circuit  court  of 
Ozaukee  county,  it  must  still  be  treated  as  an 
action  in  the  county  In  which  It  was  oom- 
menced.  This  would  certainly  be  the  rule, 
unless  the  case  was  removed  to  Milwaukee 
county,  because  it  was  Improperly  brought  in 
Ozaukee  county,  and  removed  for  that  cause. 
That  there  is  nothing  in  the  nature  of  an  ac- 
tion In  equity  which  is  brought  in  aid  of  ex- 
ecution 10  prevent  the  appointment  of  a  re- 
ceiver of  the  property  of  the  defendant  upon 
which  the  execution  has  become  a  lien,  see 
Ilose  V.  Bevan,  10  Md.  466;  Beam  v.  Bennett, 
61  Mich.  148.  16  N.  W.  Bep.  S16.  In  the 
case  at  bar  all  the  partieswho  haveanyclaim 
to  the  condemnation  money  are  l>efore  the 
court,  and  it  is  clear  that  the  plaintiff  is  en- 
titled to  have  that  money  preserved  Intact 
until  his  claim  thereto  is  settled,  and  that 
right  must  be  settled  in  this  action.  We 
think  that  the  court  had  therefore  authority 
to  appoint  Its  own  receiver  to  hold  the  pos- 
session thereof  until  the  rights  of  the  parties 
in  this  action  were  settled,  and  then  to  direct 
its  officer  to  pay  it  over  to  the  party  or  par- 
ties entitled  thereto. 

The  appeal  from  so  much  of  the  second  or- 
der as  "directs  that  the  receivership  of  James 
M.  Morgan  be  extended  to  the  rents  or  rental 
due  upon  the  lands  described  in  the  complaint 
in  said  action,  and  makes  the  receivership  of 
said  James  M.  Morgan  a  general  receiver- 
ship," presents  a  different  question.  It  is  an 
attempt  to  appropriate  the  rents  and  profits 
of  real  estate  upon  which  a  judgment  creditor 
has  a  lien  by  judgment  and  execution,  and  la 
proceeding  to  enforce  a  sale  thereof  upon  hie 
execution  to  pay  such  judgment.  We  think 
the  plidntlfl  was  not  entitled  to  this  relief  In 
this  case.  So  fttr  as  the  appellant  is  con- 
cerned, we  have  Seated  this  case  aaan  action 
in  equity  to  aid  the  plaintiff  in  exeeatlng  his 
writ,  and  obtain  a  ta.it  sale  upon  the  same,  itf 
the  real  estate  seized  thereon,  and  as  to  the 
appellant  the  plaintiff  can  have  no  other  re- 
lief. Such  ruief  doei  not  include  a  right  t« 
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have  the  rents  and  proBls  of  the  real  estate, 
pending  tbe litigation,  appliet]  to  tbe  payment 
of  the  j  udgment.  It  does  not  appear  but  that 
the  property  levied  upon  will  satisfy  the 
plnintiS's  judgment.  We  do  not  decide  that 
8  judgment  creditor  may  not  In  any  case  have 
the  rents  due  from  the  tenants  of  the  judg- 
ment debtor  to  him,  applied  to  the  payment 
of  such  jndgments.  All  wedecide  is  that,  in 
an  action  by  a  judgment  creditor  In  equity  to 
aid  an  execution  which  has  been  levied  upon 
real  estate  by  removing  from  such  real  estate 
conveyances  and  Incnmbrancea  fraudulently 
placed  thereon,  the  plaintiff  is  not  entitled, 
as  against  the  persons  claiming  such  real  es- 
tate under  the  allied  fraudulent  convey- 
ances,  to  an  order  requiring  them  or  their 
tenants  Of  such  real  estate  to  pay  over  the 
rents  or  rental  value  of  such  lands  to  a  re- 
ceiver appointed  in  such  action.  Whether 
tbe  plaintiff  was  entitled  to  the  appointment 
of  a  general  receiver  uf  the  property  of  tlie  de- 
fendant In  this  action  is  a  question  in  which 
the  appellant  does  not  seem  to  have  any  in- 
terest, and  therefore  this  court  Is  not  called 
upon  to  determine  tlie  qaestiun.  Tlut  part 
of  the  first  order  appealed  from  which  ap- 
points a  receiver,  and  directs  the  condemna- 
tion money  to  be  paid  over  to  such  receiver, 
is  affirmed,  and  that  part  of  the  second  order 
appealed  from  which  "extends  the  recdver- 
aliip  to  the  rents  and  rentals  due  apon  the 
lands  described  In  the  complaint"  is  re- 
versed. Each  party  will  pay  his  own  costs 
of  this  appeal,  respondent  to  pay  the  clerk's 
fees.  The  cause  is  remanded  for  fuiitier 
proceedings  according  to  law. 


AvsRT  tt  al.  «.  Baker  tt  ol. 

{Supreme  Court  of  Nebraska.  Oct  1, 1689.) 

BEtioions  BociBTiES— Salh  or  Propbbtt. 

1.  Whbre  a  number  of  persons  contribute  to 
theerecUoDof  Bcharcbedifloe  upon  the  asreement 
that  it  is  to  be  used  by  a  oertata  reli^ous  society, 
and,  when  not  in  use  by  it,  by  other  denomiDa- 
tlons,  and  for  "lectures,  concerts, "  etc.,  held,  that 
it  was  not  necessary  for  all  the  persons  contribut- 
ing to  the  erectiou  of  the  building  to  Join  in  an  ac- 
tion to  restrain  a  sale  and  transfer  of  the  property 
to  be  used  for  mercantile  purposes. 

%  Where  a  church  edifice  has  been  erected  by 
ToluQtary  cootributiODS  and  upon  tbe  promise  and 
agreement  that  the  building  is  to  be  used  for  oer- 
tun  Bpeclfled  purposes,  the  contributors  to  the 
fund  nave  a  right  to  insist  that  the  property  be 
used  for  the  |>urp<wes  named,  and  may  enjoin  a 
•ale  of  the  building,  where  no  adequate  oause  Is 
shown,  and  the  effect  would  be  to  divert  thetunds 
from  tne  use  intended,  and  apply  them  elaewhera. 
{SyWibus  bu  the  Court.) 

Appeal  from  district  court,  Madison  coun- 
ty; NoBBis.  Jndge. 

Appeal  from  a  judgment  sustaining  a  de- 
murrer to  the  plaintiff's  petition.  The  pe- 
tition is  as  follows: 

*'  That  on  or  about  the  day  of  April, 

A.  D.  1881,  the  above-named  J.  B.  Morris,  a 
regular  authorized  and  licensed  minister  of 
tbe  Baptist  faith,  together  with  the  other 
plaintitis  above  named,  and  numerous  other 
parties,  all  residents  of  the  village  of  Battle  > 


Greek,  being  desirous  of  having  a  place  of  re- 
ligious worship  erected  in  the  village  of  Bat- 
tle Creek,  entered  into  an  agreement  where- 
by a  church  building  was  to  be  erected  for 
the  benelit  of  the  residents  of  Battle  Creek 
and  vicinity;  there  being  at  that  time  no 
church  building  in  which  those  of  Protestant 
faith  could  worship.  Thal^  according  to  the 
tenns  of  said  agreement,  said  J.  R.  Morris 
was  to  receive  subscriptions  from  the  plain- 
tiffs and  other  residents  of  said  village  of 
Battle  Greek  to  purchase  a  lot,  and  proceed 
to  and  superintend  tbe  erection  of  a  church 
building  in  the  said  village  of  Battle  Greek; 
and  It  was  further  understood  and  ^reed 
that  said  church  building  so  to  be  erected  was 
to  be  for  the  use  and  religious  beneBt  of  the 
residents  of  said  village,  and  should  always 
continue  so  to  be  used  fur  church  puq>oses; 
and  it  was  further  understood  and  agreed  that 
thoie  persons  professing  the  Baptist  faith 
should  have  the  preference  in  tbe  right  to  con- 
duct religious  services  therein,  but  that  mem- 
imn  of  any  other  Evangelical  Fro^tant  . 
CUurcli  might  have  and  exercise  tlieprlvll^e 
of  holding  religious  services  therein,  provid- 
ing sbat  the  same  were  held  at  such  times  as 
to  cause  no  interference  witli  the  rigitt  of 
those  professing  tbe  Baptist  faith;  and  it  was 
further  understood  that  the  residenls  of  Bat- 
tle Creek  were  to  have  the  privilege  of  using 
said  building  for  the  purpose  of  having  lect- 
ures and  concerts  of  a  religious  nature  held 
therein,  providing,  as  aforesaid,  that  the 
same  should  not  interfere  with  the  stated 
times  of  holding  the  usual  devotional  serv- 
ices. That  subsequent  to  the  dnte  hist  afor^ 
said,  and  after  tlie  plaintiff  and  many  othen 
of  Battle  Greek  had  subscribed  towards  the 
erection  of  the  church  building  upon  tbe  con- 
ditions above  named,  the  said  plaintiff  J.  B. 
Morris  procured  a  deed  for  lot  night,  In  block 
Qfteen.  in  the  original  town  of  fkttle  Creek* 
from  Blair  and  Kimball,  which  said  lot  was 
donated  upon  condition  that  the  same  should 
alwa^  be  used  for  church  purposes.  Tliat 
there  was  no  object  or  purpose  in  having  the 
legal  title  to  said  property  taken  in  the  name 
uf  the  trustees  of  the  Baptist  Church  of  Bat- 
tle Creek.  That  these  plaintiffs,  other  than 
said  Morris,  at  the  time  of  the  deeding  of  said 
lot,  were  not  present,  and,  after  being  in- 
formed thereof,  made  no  objection,  hut  ac- 
quiesced in  the  action  of  the  plaintiff  Morris, 
on  his  suggestion  tliatit  would  be  a  more  con- 
venient method  to  liave  the  title  of  the  prop- 
erty taken  in  the  name  of  some  religious  socie- 
ty ;  and  tlie  preference  in  the  right  of  worship 
was  given  those  professing  the  Baptist  faith 
out  01  deference  tu.  and  un  account  of  the  ea- 
teem  and  gratitude  felt  towards,  tbe  plaintiff 
J.R. Morris,  aministerof  theBiiptistCliurch; 
but  at  no  time  did  your  petitioners  entertain  • 
any  thought,  nor  was  it  understood  or  agreed, 
that  the  ownership  and  right  to  said  property 
was  to  vest  in  the  Baptist  Church  of  Battle 
Creek  as  a  religious  society.  That  on  or 
about  the  12th  d»y  of  June,  1888,  subsequent 
>  to  the  time  subscriptions  were  solicited  from 
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the  plalntifCa  for  the  erection  of  said  church 
building,  a  religions  society  called  the  '  Bnp- 
tist  Church  of  Battle  Creek  *  was  organized,  at 
which  meeting  J.  R.  Morris,  W.  B.  Jordiin, 
■nd  Charles  Pratt  were  elected  trustees. 

"Tbitt,  soon  after  the  subscriptions  sub- 
scribed towards  th»  building  ot  said  cliurch 
by  the  plaintiffs  were  paid  in,  the  plnintiff  J. 

Morris  caused  to  be  erected  a  chu  rch  build- 
ing upon  the  lot  aforesaid,  at  a  cost  of  9522, 
of  wliicli  amount  the  plaintiff  J.  B.  Morris 
subscribed  and  paid  950;  George  S.  Hurford 
subscribed  and  {Aid  $32;  R.  H.  Maxwell  sub- 
scribed and  paid  $20;  John  D.  Hoover  sub- 
scribed and  paid920;  R.F.Avery  subscribed 
and  paid  920;  J.  L.  Avery  sutMcrit>ed  and 
paid  S&;  J*  T.  Hale  subscribed  and  paid  825; 
John  D.  Hoover,  Sr.,  subscribed  and  paid  825; 
Thomas  Rosa  subscribed  and  paid  820;  D.  M. 
Logan  subscribed  and  paid  820;  Jacob  Cleve- 
land subscribed  and  paid  820;  William  Pales 
subscribed  and  paid  85;  F.  J.  Hale  subscribed 
and  paid  825;  William  Wigg  subscribed  and 
paid  85;  Lida  Wigg  subscribed  and  paid  85; 
and  afterwards,  and  when  said  church  was 
dedicated,  the  plaintiff  J.  R.  Morris  advanced 
the  further  sum  of  8270  to  lielp  pay  off  the 
indebtedness  of  said  church,  and  the  other 
liabiliiiea.  Plaintiffs  above  named,  and  many 
others  with  like  Interests,  contributed  sums 
ranging  from  'one  dollar  to  twenty-Bve  dol- 
lars for  the  same  purpose.  That  said  society 
of  the  Baptist  Church  of  Battle  Creek  was  an 
unincorporated  body,  with  no  power  or  au- 
thority to  act  as  a  religious  corporation  un- 
der the  laws  of  the  state  of  Nebraska,  and  all 
business  of  any  kind  or  nature  transacted  by 
the  said  society  w;is  done  through  the  said  J. 
R.  Morris  and  his  son-in-law,  one  W.  B.  Jor- 
dan. ThiU  of  the  amount  paid  towards  the 
erection  of  the  said  church  building,  aside 
from  the  amount  contributed  by  J.  H.  Mor- 
ris, there  was  not  over  forty  dollars  by  those 
professing  the  Baptist  faith,  but  all  of  said 
amount  was  tpaid  in  by  these  plaintiffs,  and 
other  residents  of  the  village  of  Batlle  Creek 
who  were  not  members  of  said  Baptist  Church, 
and  many  who  were  in  no  wise  connected 
with  any  orthodox  Protestant  church. 

"That  after  the  erection  of  said  church 
building  the  plaintiffs  f  umblied  and  advanced 
money»  at  different  times  and  divers  times, 
for  the  purpose  of  furnishing  said  building, 
and  rendering  the  same  suitable  for  ttie  pur- 
pose of  holding  services  thorain.  and  have 
advanced  money  for  repairs,  and  to  pay  the 
necessary  cDrrent  expenses  of  maintaining 
sidd  swvioes;  and  from  andafter  the  time  of 
building  said  church  religious  services  were 
had  therein  fw  the  benefit  of  the  residents  of 
the  said  Tillage  of  Battle  Creek,  under  the 
direcUon  of  the  plaintiff  J.  B.  Morris,  the 
pastor  In  charge,  in  conformity  with  the  doc- 
trine, faith,  and  tenets  of  the  Baptist  sect, 
for  the  period  of  about  two  ywrs,  and  during 
said  Ume  religious  services  were  held  therein 
•every  Sunday;  and  on  various  occasions, 
when  sfdd  church  was  not  In  use  hy  said 
plaintiff  J.  B.  Morris  for  the  benefit  of  those 


professing  the  Baptist  faith,  preaching  nf  the 
gospel  was  liad  therein  under  the  auspices  of 
orttiodox  ministers  of  different  Protestant 
denominations;  and  said  building  lias  at  all 
times  been  opened  and  used  for  tlie  purpose 
of  giving  public  concerts  and  lectures  of  a 
religious  nature  for  the  enLertainnient  of  the 
residents  of  the  said  village  of  Buttle  Creek. 
That  about  two  years  after  the  said  building 
was  erected  the  said  plaintiff  Morris  moved 
from  said  village,  and  since  his  removal  has 
resided  elsewhere;  but,  before  leaving,  the 
key  to  said  building  was  left  by  suid  Morris 
with  one  Warner  Hale,  a  resident  of  said  vil- 
lage, but  not  a  member  of  any  orthodox  b<^ 
ciety,  with  instructions  to  allow  any  Protes- 
tant clergyman  in  good  standing,  without 
reference  to  denominational  affiliations,  to 
hold  services  therein  for  the  benefit  of  the 
residents  of  said  village;  and  thereafter  up  to 
the  day  of  March,  1888,  religious  serv- 
ices were  held  in  said  church  for  the  benefit 
of  the  people  of  said  village,  whenever  the 
services  of  an  authorized  minister,  wltliout 
reference  to  denomination  or  religious  creed, 
could  be  ohtalued.  At  various  times,  lect- 
ures and  concerts  of  a  religious  nature  have 
been  held  therein.  That  the  plaintiffs,  and 
many  other  residents  of  tlie  said  village,  on 
whose  behalf  this  action  is  brought,  Would 
never  have  subscribed  and  paid  the  amounts 
80  contributed  by  them  towards  the  erection 
of  the  said  church,  nor  would  tliey  have  con- 
tributed or  assisted  in  maintaining  the  same 
as  a  place  of  worship,  upon  any  other  condi- 
tions than  those  embodied  in  the  agreement 
and  understanding  hereinbefore  set  forth. 
"That  afterwards,  and  on  or  about  the 

 day  of  July,  1887.  the  said  Blair  and 

Kimball  made  and  executed  a  quitclaim  deed 
for  the  premises  hereinbefore  described  to 
the  trustuee  of  the  Baptist  Church  of  Bitttle 
Creek,  Neb.;  and  at  the  solicitation  of  W. 
W.  Wigg,  Oeorge  Pratt,  and  J.  D.  Hoover. 
Sr.,  who  pretended  to  be  the  duly  elected  and 
quatiQed  trustees  of  the  Baptist  Church  of 
Battle  Creek,  said  deed  was  delivered  to 
them ;  they  pretending  to  be  the  proper  cus- 
todians of  the  muniments  of  title  to  said 
church  property.  That  on  or  about  the  14tb 
day  of  September.  1887.  the  said  W.  W.  Wigj^, 
George  Pratt,  and  J.  U.  Hoover.  Sr..  made, 
executed,  and  delivered  to  tlie  defendant  L. 
B.  Baker  a  deed  to  said  church  property, 
without  the  consent  of  these  plaintiffs,  claim- 
ing to  act  in  and  about  the  making  of  said 
deed  as  trustees  of  the  said  Baptist  Church 
Society;  but  your  petitioners  atl^e  that,  aft- 
er ttie  departure  of  said  Morris  from  the  said 
village  of  Battle  Creek,  the  Baptist  Churcli 
Society  {rf  Battle  Creek  has  never  been  an  or- 
ganization such  as  is  recognized  by  the  laws 
of  this' state,  or  by  the  rales  and  regulations 
governing  religious  societies  of  ttie  Baptjst 
Church ;  and  the  said  Wigg,  Pratt,  and  Hoo- 
ver were  never  chosen  trustees  of  the  society 
in  any  manner  provided  by  law,  or  by  the 
usages,  rules,  and  customs  of  ttte  Baptist 
Church,  nor  were  thc|y  authorized  to  make  a 
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convejance  of  said  church  property,  nor  were 
said  parties  or  satd  Baptist  Church  of  Battle 
Greek  authorized  by  the  district  court  of  Mad- 
ison county  to  make  a  conveyance  of  enid 
property  to  the  defendant  Baker.  That  the 
qultrlaim  deed  above  referred  to  was  obtained 
by  said  Wigg,  Pratt,  and  Hoover  at  the  In- 
stance and  request  of  the  defendant  Baker 
for  the  purpose  of  avoiding  the  conditions  re- 
cited in  the  deed  running  to  the  trustees  of 
the  Baptist  Church  In  1881.  to  the  effect  that 
said  lot  should  always  he  used  for  church 
purposes,  that  the  SHme  might  be  conveyed 
by  them  to  said  Baker.  That  said  parties 
have  never  accounted  for  the  proceeds  of  said 
church  building  and  lot,  which  is  of  about 
the  value  of  one  thousand  dollars;  but  these 
plaintlfFs  aver  and  charge  that  the  considera- 
tion of  said  propei'ty  was  lumber  to  the 
amount  of  about  three  hundred  dollars, 
which  said  Wlgg,  Pratt,  and  Hoover  propose 
to  use  in  the  erection  of  a  bulldiug  abont 
eight  miles  south  of  Battle  Creek,  in  Fair 
View  precinct  That  said  defendant  Baker 
has  pretended  to  sell  and  convey  by  deed 
said  church  property  to  Barnard  Langhofl 
and  Michael  Warneke,  also  defendants  In  this 
case,  who  are  about  to  destroy,  deface,  and 
tear  out  the  Interior  of  said  church  building, 
and  so  arrange  the  Inside  thereto  as  to  render 
the  same  suitable  to  occupy  as  a  hardware 
store,  thereby  leaving  satd  building  utterly 
nnflt  for  church  purposes,  and  refuse  to  allow 
the  plalntiffo,  or  any  of  the  leaidents  of  Bat- 
tle Creek,  to  worship  therein.  That  said  de- 
fendants purchased  said  premises  with  full 
knowledge  of  the  rights  of  plaintlfEs  therein. 
And  the  said  jdaintlffs  farther  say  tliat  the 
deed  running  from  Wigg,  Pratt. and  ^>over, 
purporting  to  convey  said  premises  to  said 
defendant  Baker,  and  the  deed  from  the  latter 
to  said  lAughoff  and  Warneke,  oast  a  dond 
upon  the  title  of  said  premises.  That  those 
persons  who  former^ constituted  the  Baptist 
Church  Society  of  Battle  Greek  are  now  no 
longer  oonne<^  therewith,  but  most  of 
them  have  become  identified  with  other  de- 
nominations, or  joined  other  or  different 
Baptist  societies.  That  oaiA  church  build- 
ing is  the  only  one  within  twelve  miles  of 
BiUtle  Creek  where  people  adhering  to  the 
j^rotestant  religion  may  meet  and  worship. " 

The  prayer  is  for  an  injunction  to  mtrain 
the  defendants  from  obstructing  and  destroy- 
ing the  building  In  question  for  church  pur- 
poses, and  to  remove  a  cloud  from  the  title  to 
said  property. 

H.  U.  BroVMt  for  plalnUils  In  error.  Wig- 
ton  A  Whithorn,  for  defendants  in  error. 

MaxwelXm  J.  The  demurrer  Is  upon  two 
grounds:  Fint,  that  titers  is  a  defed;  of  par- 
tita plaintiff;  and,  §«eond,  that  tlie  petition 
dues  not  state  a  cause  of  action.  The  action 
is  brought  primarily  to  restndn  the  defend- 
ants in  behalf  of  certain  oontributom  to  the 
erection  of  the  church  fdiflce;  in  which  case, 
while  it  is  proper  to  bring  all  who  have  con- 
tributed to  that  purpose  before  the  court,  to 


prevent  a  multiplicity  of  snlts.  yet,  In  a  ease 
like  that  set  fot-th  in  the  petition,  a  person 
who,  in  pursuance  of  an  agreement  set  forth 
in  the  subscription  list,  has  furnished  funds 
to  aid  in  the  construction  of  a  building  for  a 
public  purpose,  and  which  funds  have  been 
applied  to  that  purpose,  has  a  right  to  insist 
that  such  building  shall  not,  without  good 
cause,  be  converted  to  other  uses;  and  he 
may  maintain  an  action,  either  in  his  own 
name,  or  on  behalf  of  all  the  subscribers,  to 
prevent  a  violution  of  the  contract.  In  sucli 
case,  all  tlie  parties  in  Interest  are  not  re- 
quired to  Join  as  plaintifb.  Where  one  of 
the  primary  objects  of  the  suit  Is  to  quiet  ti- 
tle, it  Is  necessary  that  alt  parties  in  interest 
be  made  parties,  either  as  plaintiffs  or  de- 
fendHnte,  unless  they  are  bo  numerous  that  It 
is  impracticable  to  bring  them  all  before  the 
court.  This  la  not  the  case  here;  and  it  is 
probable  that  the  piaintifls  cannot  maintain 
an  action  to  quiet  title.  There  Is  a  defect  of 
parties  defendant,  however,  as  the  trustees 
should  have  been  joined.  But  that  objection 
is  not  raised  by  the  demurrer.  If  the  allegar 
tions  of  the  petition  are  true,  the  plaintiffs 
were  residents  of  the  vitlageof  Battle  Greek; 
and,  there  being  no  church  of  the  Protestant 
faith  in  that  village  or  vicinity,  tliey  contrib- 
uted to  the  erection  of  the  building  In  quee* 
tioTU  It  was  "further  understood  and  agreed 
that  said  church  building  so  to  be  erected 
was  to  be  for  the  use  and  religious  benefit 
of  the  residents  of  said  viUage.  and  sliould 
always  continue  so  to  be  used  for  ehurdi 
purposes."  "It  was  further  understood  that 
the  residents  of  Battle  Greek  were  to  have 
the  privilege  of  using  said  building  fn*  the 
purpose  of  having  lectures  and  concerts  of  a 
religious  nature  held  therein,"  etc.;  that  a 
church  edifice  was  erected,  and  used  for  the 
purposes  for  which  it  was  built  for  twoyears, 
when  It  was  attempted  to  be  sold  to  the  de- 
fendants, and  no  building  to  be  erected  in  its 
place,  or  within  eight  miles  of  Battle  Greek. 
These  facts,  on  tbdr  ftuje,  would  seem  to  en- 
title the  plaintiffs  to  relief.  If  the  allega- 
tions of  the  petition  are  true,  the  monsgr  con- 
tributed by  the  plaintiffs  was  paid  in  pursu- 
ance of -a  speclflc  agreement  that  it  was  to  be 
applied  In  the  erection  ol  the  building  In 
question.  Such  a  building  in  a  small  village 
like  Battle  Creelt,  no  doubt,  enhanced  the 
value  of  every  piece  of  property  in  the  vil- 
lage; and  thus,  aside  from  its  use  for  the 
Baptist  Society,  lectnreSt  conoots,  ete.,  was 
a  direct  benefit  to  the  property  owners.  -A 
church  organization,  like  any  other,  must 
act  in  good  faith  with  those  contributing  to 
the  erection  of  an  edifice  for  its  use.  A 
church  edifloe  is  the  result,  ordinarily,  al 
many  voluntary  subscriptions.  It  would  be 
the  property  of  those  who  contributed  to  its 
erection,  but  for  the  fact  that  it  was  made  as 
a  donation  to  a  particular  society.  The  do- 
nation, however,  is  for  a  partlcuUr  puiposet 
— the  erection  of  a  church  edifice.  The 
money  so  contributed  oannot  be  diverted  and 
applied  to  another  purpose-  without  Uie  do- 
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nor's  consent  as  by  tbe  erection  of  a  building 
fur  a  college,  however  much  the  latter  might 
be  needed.  If  good  faith  requires  the  appli- 
cation of  the  money  to  tbe  uses  for  which  it 
WHS  designed,  the  same  rule  would  seem  to 
apply  after  the  building  was  erected.  If, 
without  adequate  cause,  a  religious  society 
may  sell  a  church  building,  erected  by  volun- 
tary contributions  for  that  purpose,  to  carry 
on  mercantile  or  other  business  therein, 
and  the  persons  who  furnished  the  funds  to 
erect  the  building  be  without  remedy,  the 
power  would  be  liable  to  great  abuse.  But 
no  society  possesses  such  power.  Justice  and 
right  between  individuals  lie  at  the  founda- 
tion of  the  Christian  religion,  and  this  rule 
is  as  binding  upon  the  various  religious  or- 
ganizations as  upon  individuals.  No  snCB- 
cient  cause  being  shown  for  the  attempted 
snle-of  the  building  in  question,  the  plaintiffs 
had  a  right,  so  far  as  appears,  to  enjoin  the 
sale  and  transfer  to  the  defendant.  Tbe 
judgment  of  tbe  district  court  is  reversed, 
and  tlie  cause  remanded*  with  leave  to  an- 
swer, and  for  further  ^oceedlngs.  Tbe  oth- 
er judges  concur. 


Beach  v.  Statb  ex  rel.  Eumonb. 

(Suprsme  Court  of  N^raaka.  Oct.  1, 1889.) 
OtMiNAi.  Law— Bbcuhitt  for  Costs. 
In  cases  of  misdemeanor  the  statute  anthor- 
iies  the  magistrate  to  require  tiie  oomplalnlng  wit- 
ness to  give  seonrl^  for  costs.  Tliis  security  Is 
deeiffoed  as  a  proteotloD  to  all  persons  entitled  to 
fees  In  the  case  in  the  event  that  the  oomplalot  la 
dismissed,  hot  the  law  does  not  aathorlie  a  ooosta- 
Ue  to  demand  his  fees  in  advance  In  suob  oases  as 
«  ooDdition  precedent  to  parfonnlag  his  da^  in 
the  county,  as  hj  summoning  a  Jury. 

(SvZIoZmt  hu  0M  Court.) 

Error  twax  district  court,  Lancaster  couti- 
;  Chapman,  Judge. 

/.  L.  Caktteellt  fur  pUUnUff  in  error.  Caa- 
attiy  A  Wolfe  and  TalM  ift  Bryan,  tor  de- 
fendant in  error. 

Maxwbll,  J.  In  Kovember.  1888,  one 
James  A.  Emmons  flled  a  complaint  against 
Alva  Fond,  Joseph  Mitchell,  and  Frank  Mc- 
Clelland, before  W.  II.  Snkllinq,  Esq.,  a 
justice  of  tbe  peace,  charging  tliem  with  as- 
sanlt  and  battery  upon  said  Emmons.  The 
juatioe  thereupon  issued  a  warrant  for  the  ar- 
rest of  said  iiaities,  and  they  were  duly  ar- 
rested. On  the  day  set  for  the  bearing  the 
complaining  witness  demanded  a  jury,  which 
was  dnly  selected,  and  a  venire  was  thwe- 
npon  issued  by  said  justice,  and  delivered  to 
tbe  plaintiff  in  error,  commanding  bim  to 
sommon  tbe  jnrors  so  sdected.  This  he  re- 
fused to  do  nnless  his  fees  therefor  were  pidd 
in  advance.  Emmons  thereupon  instituted 
proceedings  in  the  district  court  to  compel 
said  plaintifE  in  error  to  summon  siUd  jury, 
and  on  the  hearing  a  peremptory  writ  of 
mandatnun  was  awarded.  The  question  pre- 
sented In  this  oourt  is,  bad  the  uflDcer  a  right 
to  refuse  to  summon  the  jury  unless  fais  fees 
were  paid  In  advance?  No  case  has  been 
v.48N.w.nalO— 12 


cited  holding  that  he  could  make  the  payment 
of  fees  in  a  CHse  like  that  under  consideration 
a  condition  precedent  to  bis  performing  his 
duty  by  summoning  the  jurors,  and,  in  the 
absence  of  authorities  to  the  contrary,  we 
think  the  rules  applicable  in  civil  cases  do 
not  apply  in  a  criminal  case.  It  is  true  that 
in  cases  of  misdemeanor  the  justice  may,  and 
where  there  Is  doubt  of  his  solvency  should, 
require  the  complaining  witness  to  give  se- 
curity for  costs.  This  security  is  designed 
for  the  protection  of  all  persons  entitled  to 
costs  in  the  case  in  the  event  that  tbe  com- 
plaint shall  be  dismissed,  but  there  is  no  pro- 
vision authorizing  the  olHcer  to  demand  bis 
fees  in  advance.  The  peremptory  writ,  there- 
fore, was  properly  granted,  and  the  judg- 
ment is  affirmed.   Tbe  other  judges  concur. 


CiTT  OF  Fbbhont  v.  Brknneb. 
(Supreme  Court  ctf  Nebraska.  Oct  1, 1889.) 
Affbu. 

Where  there  is  no  material  error  In  the  pro- 
ceedings of  the  trial  conrt,  and  the  verdict  Is  sos- 
tftined  by  the  evidence,  tbe  judgment  will  not  be 
reversed. 
(Sl/Uahua  by  tbe  Court.) 

Error  from  district  court.  Bodge  county; 

Marshall,  Judge. 

N.  H.  Bell,  for  plaintiff  in  error.  3Meh 
A  Volezal,  for  defendant  in  error. 

Maxwell,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
Brenner  by  reason  of  an  alleged  defect  in  a 
street  crossing  iu  tbe  city  of  Fremont.  After 
alleging  the  incorporation  of  the  city,  the 
cause  of  action  is  stattid  as  follows:  *'That 
Sixth  street  is,  and  at  all  times  hereinafter 
mentioned  was,  a  principal  street  and  thotw 
oughfare.  within  the  corporate  limits  of  de- 
fendant, and  Is,  and  at  said  times,  and  for 
more  than  ten  years  prior  thereto,  was.  used 
by  the  public  generally  for  travel*  and  during 
fjl  of  said  times  said  defendant  exercised  ex- 
clusive control  and  snperTlslon  over  said 
street,  and  said  defendant  set  apart  a  portion 
of  said  street  along  tbe  norUi  side  thereof  as 
a  sidewalk,  to  be  used  by  foot  travelers  pass- 
ing on  and  along  sfdd  street,  and,  among 
other  cross-walks,  established  a  oross-walk 
across  said  street  along  the  west  Bide  of  F 
street  for  the  use  of  persons  traveling  on 
foot  across  Sixth  street  at  said  place,  and  the 
same  was  generally  used  by  persons  trav^ 
li^  on  said  street  at  said  place  of  travel ;  that 
tbe  said  defendant,  disregarding  its  duty  to 
keep  said  cross-walk  reasonably  safe  fur  per- 
sons travdiug  on  foot  ^lereon,  carelessly  and 
negligently  constructed  said  cross-walk  and 
established  the  grade  thereof  and  of  said 
sidewalk  along  the  north  side  of  said  Sixth 
street,  and  carelessly  and  negligently  made 
the  cross-walk  }(An  said  sidewalk  by  a  steep 
Incline  in  said  cross-walk,  so  tluit  said  cross- 
walk tX  said  place,  and  the  Incline  theraof. 
by  the  ordinary  storms  and  fall  of  snow  and 
tbe  weather  in  tbe  winter  season,  and  by  tbe 


Digitized  by 


178  NOBTHW£ST£Rir  BEPOBTEB,  Vol.  43.  (Kab. 


ordinary  accumulation  of  bdow  and  ice  there- 
on, became,  and  was,  during  the  winter  sea-' 
8on»  slippery  and  dangerous  to  all  persons 
traveling  thereon  with  due  diligence  and  care; 
that  th^eafter,  in  the  winter  season,  to-wit, 
on  the  29tb  day  of  December,  1886.  while  the 
plaintiff  waa  traveling  on  foot  on  and  over 
said  street  and  crosa-walk  and  the  incline 
thereof,  with  due  care,  and  without  any 
fault  or  negligence  on  liis  part,  the  plaintlft, 
by  said  slippery  and  da-gerous  condition  of 
said  sidewalk  and  the  incline  thereof*  and  by 
ttie  defective  cODstruction  and  grade  thereof) 
as  aforesaid,  was  made  to  slip  and  was  made 
to  violently  fall  to  the  ground,  whereby  the 
pUintiff  waa  grently  bruised*  und  his  left  arm 
was  thereby  fractured  and  broken,  and  plain- 
tiff was  tliereby  permanently  injured  in  and 
about  said  arm,  and  plaintiff  thereby  suf- 
fered great  pain  of  body  and  mind,  and  plain- 
tiff waa  put  to  great  expense  In  securing 
medical  treatment  and  the  services  of  a  phy- 
sician in  and  about  hls-said  injuries. "  There 
is  also  an  allejtation  that  the  claim  was  re- 
jected by  the  city  council.  The  prayer  is  for 
judgment  for  $2,U0U.  The  answer  consists 
of  certain  speelflc  denials  and  a  plea  of  con- 
tributory negligence  on  the  part  of  Brenner. 
On  Lhe  trial  of  the  cause  tlie  jury  returned  a 
verdict  in  favor  of  Brenner  for  9500.  upon 
which  judgment  was  rendered.  A  number 
of  errors  are  assigned,  the  principal  objec- 
tions being  to  certain  Instructions  given,  and 
to  the  refusal  to  {^ve  Instructions  asked. 
The  instructions  given,  which  are  very  long, 
snem  to  cover  every  point  upon  which  thfre 
was  evidence,  and  no  particular  error  in  them 
has  been  pointed  out,  and  there  was  no  error 
in  refusing  to  give  the  Instructions  asked,  as 
those  previously  given  seem  to  have  been 
full  and  complete^  The  questions  of  fact 
were  fairly  submitted  to  the  jury,  and,  in  our 
view,  the  vprdict  is  fully  supported  by  the 
evidence.  There  is  no  error  in  the  record, 
and  the  judgment  is  affirmed.  The  other 
judges  concur. 


Chenky  v.  DtTNLAF  et  aU 
(Supreme  Court  of  Nebraska.  Oct.  t,  1889.) 
(Jbvrt  as  X  DarBSsa— Pi;BisiNe— FsBflUMPTioir. 

1.  The  defense  of  nsary  Is  personal  to  the  bor- 
rower and  his  sureties  aod  prlvtes. 

2.  A  mere  purchaser  of  the  equity  of  redemp- 
tioD,  being  neither  surety  nor  pnvv,  cannot  avail 
himself  of  the  uanrioua  contract  of  his  grantor,  to 
which  he  is  a  straoger,  and  plead  osury  In  suoU 
contract. 

S.  Where  there  is  a  failure  la  an  answer  to 
state  a  material  fact,— one  Deoessary  to  show  that 
the  defendaat  is  entitled  to  mabe  a  certain  d^ 
fense,— the  presumptioD  is  that  sucti  fact  does  not 
ezlsL  Railroad  Co.  v.  Lancaster  Conntv,  1  Neh. 
SOT;  Railroad  Co.  V.  York  County,  T  Neb.  487. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Johnson  coun- 
ty; Appkloet,  Judge. 

L.  C.  Chapman,  for  {tlaintiff  in  error.  S. 
P.  Davidion  and  D,  ff,  Osgood,  for  defend- 
ants in  error. 


MaxwexIh  J.  On  January  9,  1889,  the 
plaintiff  filed  a  petition  In  the  district  court 
of  Jolinson  county,  stating  his  cause  of  ac- 
tion to  be  that  on  March  10,  1877,  the  de- 
fendant Andrew  J.  Dunl^i  made  and  deliv- 
erM  to  Prentiss  B.  Cheney  bis  flva  promis- 
sory notes,  payable  to  the  order  of  said  Che- 
ney, each  for  due  respectively  in  one. 
two,  three,  four,  and  Ave  years  after  said 
date,  with  12  per  cent.  Interest  after  maturi- 
ty; that,  before  the  maturity  of  any  of  said 
notes,  said  Cheney,  for  a  valuable  considera- 
tion, sold  and  indorsed  the  same,  without  re* 
course,  to  William  Q.  Davis,  now  deceased, 
who  ever  slnc^  to  ttae-time  of  bis  death,  was 
the  owner  and  hdder  of  said  notes;  that  said 
William  G.  Davis  died  December  25.  1879. 
leaving  a  will  wherein  said  P.  D.  Cheney  was 
named  as  his  executor,  and  that  he  was  law- 
fully appointed  executor,  and  letters  testa- 
menta^  issued  to  him;  tliat  no  part  of  aaid 
notes  has  been  ]mid;  that  on  March  10, 1877. 
the  said  defendant  Andrew  J.  Dunlap,  and 
wife,  for  the  purpose  of  securing  the  pay- 
ment of  said  notes,  made  and  delivered  to 
said  Cheney  a  mortgage  on  the  2f.  £.  4  of 
section  14,  township  5,  range  10.  in  Johnson 
county,  whioh  mortgage  was  duly  recorded 
on  March  27, 1877 ;  that  W.  S.  Dnnlap,  George 
A.  Dunlap,  M.  V.  Baaterday.  M.  J.  Easter- 
day,  and  Wallentine  Pella  claim  some  inter- 
est in  said  mortgaged  land.  Plaintiff  pmys 
tiiat  aald  mortgage  may  be  foreclosed,  the 
land  sold,  and  proceeds  applied  to  payment 
of  said  indebtedness  and  costs,  with  attor- 
ney's fee.  On  Februaiy  4, 1889,  the  defend- 
ant Martin  V.  Easterday  Hied  his  separate 
answer,  in  which  he  alleges  that  the  only 
consideration  for  said  notes  was  usurious  in- 
terest on  a  loan  of  9600,  obtained  by  said  A, 
J.  Dunlap  from  Cheney  and  one  Hawkinson, 
whereon  said  Dunlap  agreed  to  pay  interest 
at  the  rate  of  17  per  cent,  per  annum;  ttiat 
said  loan  was  made  at  Teciimseh.  Neb., 
through  B.  F.  Perkins,  acting  as  aj^ent  for 
Cheney  and  Hawkinaon.  He  denies  th»t  Da- 
vis became  the  owner  of  said  notes  before 
due,  in  the  usual  course  of  business,  without 
notice  of  usury.  He  alleges  tiiat  the  defend- 
ant became  the  owner  of  said  land,  and  iuia 
since  conveyed  it  to  his  co-defendant  Pella. 
As  a  second  defense,  Easterday  avers  that 
said  notes  are  barred  by  the  statutes  of  lim- 
itations, because  the  owner  and  holder  there- 
of declared  tlie  wliole  debt  due.  and  demand- 
ed payment  more  than  10  years  prior  to  the 
commencement  of  this  action.  On  the  same 
day  defendants  W.  S.  Dunlap,  George  A. 
Dunlap,  and  M.  J.  Easterilay  Hied  their  sep- 
arate answer,  and  disclaim  any  interest  in 
said  Und.  On  February  11,  1889.  the  de- 
fendant Wallentine  Pella  (lied  his  separate 
answer,  setting  up  a  defense  as  follows: 
Denies  the  allegations  of  petition.  AIl^^ 
that  the  mortgage  sued  on  was  given  on  a 
contract  between  P.  D.  Cheney  and  A.  J. 
Dunlap,  in  which  DnnUp  applied  to  B.  F. 
Perkins,  agent  fur  said  Cheney,  and  one 
ilawkiuson,  for  a  loan  of  ^600;  Dunhip 
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agreed  to  pay  Interest  at  the  rate  of  17  per 
cent,  per  annum;  that  Bunlap  executed  the 
mortgHge  sued  on,  and  also  executed  a  note 
for  9600  to  Hawkinson.  and  executed  a  mort- 
gage on  this  land  to  secure  the  same;  that 
said  contract  was  usurious  and  unlawful. 
As  a  further  defense  said  Pella  claims  that 
said  notes  are  barred  by  the  statute  of  limit- 
ations, because  tlie  owner  and  holder  thereof 
declared  the  whole  debt  due  and  demanded 
payment  more  than  10  years  prior  to  the 
commencement  of  this  action.  He  also  al- 
leges that  he  purchased  the  land  described 
without  notice  of  the  claim  sued  on.  The 
testimony  on  the  part  of  the  plaintiff  is  di- 
rected to  the  single  point  of  proving  that  Da- 
vis was  a  bona  fide  purchnser  of  the  notes  in 
question  before  maturity  for  a  valuable  con- 
sideration, and  therefore  was  entitled  to  pro- 
tection. 

On  the  part  of  the  answering  defendnnts 
the  proof  is  confined  to  a  single  question, 
viz..  tiiat  there  was  usury  in  the  trauaaction. 
That  these  notes  were  given  for  usurious  in- 
terest is  clearly  apparent  from  all  the  testi- 
mony,— the  plaintiff's  as  well  as  the  defend- 
ants'; but  wliether  the  defendants  who  have 
pleaded  usury  have  shown  that  they  are  enti- 
tled to  make  such  defense  is  an  Important 
question  in  the  case,  which,  both  in  their 
briefs  and  oral  arguments,  they  have  ig- 
nored. Easterday  in  his  answer,  after  stat- 
ing all  the  facts  relating  to  usury,  alleges 
that,  "after  the  execution  of  said  notes  and 
mortgages,  this  defendant  became  the  owner 
of  said  land,  and  has  since  conveyed  it  by 
warranty  deed, to  his  co-defendant  Fells," 
The  answer  of  Fella  is  to  the  same  effect, 
except  that  he  is  stilt  the  owner.  The  plea 
of  usury  as  a  defense  Is  personal  to  the  bor- 
rower and  his  sureties  and  privies.  Cramer 
v.Lenppr,260hioSt.69;  Pritchett  v.  Mitch- 
ell,  17  Kan.  355;  Studabaker  v.  Marquardt, 
55  Ind.  341;  Oarmichael  v.  Bodash,S21owa. 
418;  Mordecai  v.  Stewart.  37  Ga.  364;  Loo- 
mfs  V.  Eaton,  32  Conn.  550:  Kansom  v. 
Hays.  39  Mo.  445:  Stockton  v.  Coleman,  39 
Ind.  106.  The  answers  of  the  parties  named 
wliolly  fail  to  show  that  they  stand  in  the  re- 
lation of  sureties  or  privies  to  the  twrrower, 
■and  tlierefore  tliat  they  are  entitled  to  avail 
themselves  of  the  defense  of  usury.  So  far 
as  appears,  they  are  mere  purchasers  of  the 
■equity  of  redemption.  Where  there  is  a 
fidlure  to  plead  a  material  fact. — one  neces- 
sary to  show  a  cause  of  action, — the  law  pre- 
sumes that  it  does  nut  exist.   Railroad  Co. 

Lancaster  County,  4  Neb.  307;  Itailroad  Co. 
V.  York  County,  7  Neb.  487.  Had  the  plain- 
tiff demurred  to  each  of  said  answer there- 
fore, the  demurrer  should  have  been  sus- 
tained. The  defense,  however,  fails,  not 
having  been  interpowd  by  parties  entitled  to 
make  the  sainet  It  is  unnecessary  to  inquire 
whether  or  nut  Davis  was  a  dona  jftda  pur- 
-diaaer  of  the  notes  in  question  before  due  for 
«  Taluable  oonsideratlun,  as  no  one  having 
the  right  to  set  up  the  defense  of  usury  has 
-attempted  to  do  bo.   The  Judgment  of  the 


district  court  is  reversed,  and  a  decree  of 
foreclosure  and  sale  will  be  entered  in  this 
court.  Judgment  accordingly.  The  othv 
judges  concur. 


MiLLBB  «.  EAUTHUf  et  at 
(5upmne  Court  of  NOtraaka.  Oct.  1, 1888^) 
ATTAOHKnra— fiaanoa  bt  Fobuoxtioii— Bwa 

FiDB  FOBCHISBBS. 

1.  Where  the  atBdavlt  for  an  attatdmient  of 
real  estate,  and  for  serrtoe  qdod  the  defendant  by 
publication,  showB  the  essenual  facta  to  confer  jn- 
risdiotion,  the  oourt  will  look  at  both,  and,  if  a  oe- 
feot  in  the  affldavit  for  pnblioatloa  u  suMilied  in 
the  affidavit  for  attachment,  it  wlU  be  aumoeat. 

3.  Plaintiff  TieJd  not  to  be  anlnnooantparchas- 
er,  and  not  entitled  to  reliet. 
{SyUabUM  by  the  Court.)  « 

Appeal  from  district  court,  Otoe  county; 
CiXAFUANi  Judge. 

O.  W,  Sejfmour  and  O,  P.  Mason,  for  ap- 
pellant. S,  ff.  Warrm,  for  appellee. 

Maxwell.  J.  On  July  24.  1871*  Dwlght 
J.  McCann  commenced  an  action  in  the  dis- 
trict court  of  Otoe  county  against  Kobert  O. 
Old,  on  a  promissory  note,  to  recover  the 
sum  of  S280.  Old  was  a  non-resident,  who. 
at  that  time,  owned  lots  1  and  2,  in  block  22, 
and  lot  4,  in  block  17.  In  Belmont  addition  to 
Nebraska  City.  Service  was  had  by  attach- 
ment levied  on  said  lots  1  and  2,  and  notioe 
by  publication.  December  22.  1871,  Judg- 
ment was  rendered  in  said  case  in  favor  of 
the  plaintiff,  for  879.17  and  costs,  and  a  de- 
cree entered  directing  the  sale  of  the  lots  a.U 
tached  to  pay  the  same.  The  lots  were  duly 
advertised  and  sold.  The  sheriff  made  hia 
report,  and  at  the  next  term  of  said  court, 
to-wit,  on  the  3(1  day  of  June,  1872,  said  sale 
was  by  the  court  confirmed,  and  the  sheriff 
of  said  county  directed  to  execute  a  deed  for 
said  lots  to  thepurchaserat  said  sale,  Dwight 
J.  McCann.  Tliis  deed  was  never  executed, 
or,  if  so,  was  not  recorded.  February  21, 
1887,  McCann,  by  an  attorney  In  fact,  con- 
veyed said  lots  to  Eastman,  which  deed  was 
placed  upon  record  February  22,  1887.  On 
March  28th,  James  S.  Miller,  the  plaintiff, 
filed  for  record  a  deed  of  said  lots  purporting 
to  have  been  executed  February  24.  1887,  by 
Bobert  O.  Old,  as  granter  to  said  Miller. 
April  1,  1887,  McCann  made  application  to 
the  district  court  of  Otoe  county  for  ao  order 
requiring  the  then  sheriff  of  Otoe  county  to 
execute  the  sheriff's  deed  to  said  lots,  under 
the  sale  on  the  order  of  attachment  and  con- 
firmation thereof  in  1871.  On  April  4, 1B87, 
this  suit  was  Instituted  hj  Miller,  the  object 
and  prayer  of  the  petition  herein  being  to 
quiet  the  title  of  said  Miller  as  against  the 
claims  of  the  defendants,  and  to  enjoin  Mc- 
Cann from  further  propeeding  to  secure  siUd 
sheriff's  deed.  On  the  final  hearing  the 
court  found  that  the  title  to  said  lots  was  In 
the  plaintiff.  Miller,  and  the  same  was  quiet- 
ed and  confirmed  in  him.  as  against  the 
claims  of  these  defendants,  Eastman  and 
McCann.  and  they  were  perpetually  enjoined 
from  securing  or  placing  on  leoord  any  deed 
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therefor  from  the  sheriff  of  Otoe  oountjr.  by 
reason  ot  the  said  Judgment  and  sale.  East- 
man and  McCann  appeal  to  this  court. 

The  first  question  presented  is,  did  the  dls> 
trict  court  of  Otoe  county  have  Jurisdiction 
in  the  attachment  proceeding?  The  first 
ground  of  attachment  under  section  198  of 
the  Code  is  "that  the  defendant,  or  one  of 
several  defendants,  is  a  foreign  corporation 
or  a  non-resident  of  the  state.**  The  aS&- 
davit  for  an  attachment  is  in  the  following 
form,  omitting  the  title  of  the  case:  "State 
of  Nebraslca,  County  of  Otoe.  D.  J.  Mc- 
Oinn,  being  duly  sworn,  says  that  he  is  the 
plaintift  named  in  the  above-entitled  action ; 
that  said  action  is  founded  upon  a  promissory 
note  d^ed  at  Nebraakn  City,  in  said  county, 
March  10, 1860,  for  thirty-seven  dollars  and 
twenty  cents,  due  six  months  after  said  date, 
with  Intei-est  at  live  percent,  per  month  from 
maturity,  executed  and  delivered  by  the  said 
defendant  to  Julian  Metcalf,  trustee  for  Mar- 
tha Ann  MetoaJf.  and  by  her  indorsed  and 
delivered  to  this  plHintifC.  And  deponent 
further  says  that  said  claim  is  Just;  that,  as 
affiant  verily  believes,  the  plaintiff  justly 
ought  to  recover  of  and  from  tlie  said  defend- 
ant the  sum  of  tlilrty-Sf  yen  and  20-100  dol- 
lars, and  interest  thereon  at  the  rate  of  five 
per  cent,  per  month  from  the  lOtli  day  of  Sep- 
tember, 1860,  amounting  at  the  date  of  the 
commencement  of  this  action  to  the  sum  of 
two  hundred  eiglity  dollars.  And  deponent 
further  says  that  the  said  defendant  is  a  non- 
resident of  the  state  of  Nebraska,  but  is  a 
resident  of  the  territory  of  Colorado,  and  that 
affiant  makes  this  affidavit  for  the  purpose 
or  procuring  an  order  of  attachment  in  said 
action.  D.  J.  McCanm.  Subscribed  and 
sworn  to  before  me  this  22d  day  of  July, 
1871.    L.  F.  D'Gette.  Notary  Public." 

This  was  sufficient  to  authorize  the  issuing 
and  levy  of  the  attachment.  The  affidavit 
for  publication,  omitting  tlie  title  of  the  cause, 
is  as  follows:  "State  of  Nebraska,  County 
of  Otoe.  D.  J.  McCann,  being  duly  sworn, 
says  that  he  is  the  plaintiff  named  in  the 
above-entitled  action;  that  said  action  is 
brought  to  recover  the  sum  uf  thirty-seven 
dollars  and  twenty  cents,  and  interest  there- 
on at  the  rate  of  five  per  cent,  per  month  f  lom 
the  10th  day  of  September,  1860,  due  plaintitf 
as  indorsee  of  a  certain  promissory  note  for 
said  sum,  at  interest  us  provided,  from  ma- 
turity, due  six  mnntlis  after  date  thereof,  to- 
wit,  March  10, 186U,  amounting  at  the  date 
of  the  commencement  ot  this  action  to  the 
sum  of  $280.  And  deponent  further  says 
that  the  said  defendant  la  a  non-resident  of 
the  state  of  Nebraska,  and  is  a  resident  of 
the  territory  of  Colorado;  and  that  service  of 
a  summons  cannot  be  made  upon  the  said  de- 
fendant within  the  state  of  Nebraska;  and 
that  affiant  makes  this  affidavit  for  the  pur- 
pose of  procuring  service  upon  said  defend- 
ant by  publication  in  manner  prescribed  by 
law.  D.  J.  MoCann.  Subscribedandsworn 
to  before  me  this  22d  day  ot  July,  1871.  L. 
V,  D'GfiXTU,  Notary  Public. " 


The  third  sabdlvislon  of  section  77  of  the 
Code  authorizes  service  by  publication  "in 
actions  brought  against  a  non-resident  of  this 
state,  or  a  foreign  corporation  having  in  this 
state  property  or  debts  owing  to  them,  sought 
to  be  taken  oy  any  of  the  provisional  reme- 
dies, (V  to  bis  appropriated  in  any  way;"  and 
section  78  provides  that,  before  '^aervice"  can 
be  made  1^  publication,  an  affidavit  must  be 
filed  that  service  of  a  summons  canntk  be 
made  within  this  state  on  the  defendant  or 
defendants  to  be  served  by  publication,  and 
that  the  case  is  one  of  those  mentlMied  in 
section  77.  It  will  be  observed  that  the  affi- 
davit complies  substantially  with  the  statute, 
and  is  sufficient.  And  in  a  oaseof  this  kind, 
the  court  will  look  at  the  entire  record:  and, 
if  it  appear  from  all  the  affidavits  before  the 
court  issuing  tlie  attachment  that  the  essen- 
tial facts  to  confer  jurisdiction  were  duly 
sworn  to  therein,  the  judgment  will  not  ho 
declared  void.  Therefore,  even  if  the  affida- 
vit tor  publiCMtion  was  defective,  the  defect 
is  supplied  by  the  affidavit  for  the  attachment 
and  is  thereby  cared.  The  court,  therefore, 
in  any  view  of  the  case,  had  jurisdiction,  and 
Its  judgment  is  not  subject  to  collateral  at- 
tack. 

The  testimony  shows  that  Mr.  Miller  pnr- 
chased  with  full  notice  of  the  defendants* 
rights,  and  he  is  in  no  sense  an  innocent  pur* 
chaser,  and  he  merely  took  the  interest  of 
Mr.  Old,  which  seems  to  have  been  sold  to 
McCann.  The  Judgment  of  the  district  court 
is  reversed,  and  the  plaintiff's  petition  dis- 
missed. Judgment  accordingly.  Tlie  other 
judges  concur. 


HosPEs  et  al.  e.  Nohthwestern  Mantjf'q 
&  Cab  Co.   Gkruan- Aubrioan  Nat. 
Bank  or  Peoria  e.  Mzhnbsota  Thoesb- 
EB  Mantjf'ci  Co. 
(Supreme  Court  of  Jflnmetota.  July  17, 1688.) 

COBPOKATIONS— IKSOLTBITOT— APFSAXi— RlECORI). 

1.  In  BnactionoommeQcedagalnBtaninsolTeDt 
oorporation  under  the  provisions  of  Qea.  St  1878, 
o.  To,  a  creditor  who  has  become  a  party  to  the 

f roceedings,  and  proved  his  claim,  may  appeal 
rom  an  order  directing  a  sale  of  the  property  of 
the  insolvent,  and  also  from  an  order  confirming 
such  sale.  But  on  an  appeal  from  the  latter  only 
the  regularity  of  the  sale  and  the  adeqnacy  of  the 
prloe  obtained  can  be  considered.  If  a  party  is 
aggrieved  by  the  terms  of  the  order  sale,  his 
remedy  is  by  appeal  from  that  order. 

a.  On  app^  from  an  order  oonflrming  a  sale, 
made  upon  toe  referee's  report  and  the  records, 
files,  and  papers  in  the  case,  or  from  an  order  de- 
nying a  motion  (made  on  affidavits,  and  all  orders, 
records,  papers  and  files  in  the  action)  to  vaosfs 
such  order  of  ootffirmation,  the  return  must  show 
either  by  certificate  of  the  judge  that  It  contains 
all  that  was  ofEered  or  conaidered  on  the  motion  or 
by  certificate  of  the  clerk  that  it  contains  all  the 
records  and  files  la  the  action. 

8.  The  clerk  cannot  oerUfy  that  it  oontalns  all 
that  was  ofEered  or  conaidered  on  the  hearing  <tf 
the  motion.  This  la  for  the  judge,  and  not  ftwthe 
olerk. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court*  Washington 
county;  McClueb,  Judge. 
Motion  by  the  Germ.m- American  National 
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Jtenk  of  Feoiia,  111.*  and  certain  other  cred- 
itors of  the  defendant  the  North  westom  Man- 
vftidiurliig  &  Car  Ctnnpany  to  vaoHte  an  or- 
der of  the  district  court  of  Washington  coun- 
tj  confirming  the  sale  o£  defendMts'  estate 
to  th«  Minnesote  Threshw  Manufacturing 
Company.  From  an  order  deiqrlng  the  mo- 
tion the  bank  and  others  appeal. 

MoroM  G.  8UmB,  {tiordon  B,  Cole,  of  coun- 
sel,) for  amwUants.  Flaindraut  Squirta  cfi 
C^ileAcon,  for  respondent.  Minnesota  Thresh- 
er Mannfacturfng  Company. 

MmmELL,  J.  In  Majt  1884,  tbeplaintiff. 
a  judgment  creditor,  commenced  this  action 
under  the  prorisions  of  chapter  76,  Oen.  St. 
1878,  to  have  the  defendant  corporation  ad- 
judged Insolvent,  and  a  receiver  of  ito  prop- 
erty and  estate  a|^inted.  The  object  of 
such  an  action  is  to  wind  np  the  anairs  of 
the  corporation,  and  to  collect  and  convert  its 
assets,  and  appropriate  them  ratably  among 
its  creditors.  Bank  v.  Manu&ctniing  Co.. 
84  Minn.  827.  26  V.  W.  Kep.  689.  On  the 
10th  of  the  same  month  the  court  made  an 
order  appointing  a  receiver  of  all  tlie  prop- 
erty and  assets  of  the  defendant,  who  qual- 
ified, took  possession  of  the  property,  and,  in 
accordance  with  the  provisions  of  the  order 
appointing  him,  continued  the  business  of 
the  defendant  under  tee  direction  of  the 
court  until  the  property  was  at^  in  1887. 
A  large  number  of  creditors,  including  these 
tour  appdlants,  became  parties  to  the  pro- 
ceeding, and  proved  their  claims  In  accord- 
ance with  the  statute.  On  September  12, 
1887,  the  defendant  having  tailed  to  answer, 
upon  the  petition  of  the  Minnesota  Thresher 
Company,  which  owned  over  *1,700,000  of 
daims  against  the  defendant,  and  which 
dalraed  to  bold  over  4^,000,000  of  its  pre- 
ferred stock,  the  court  made  an  order  direct- 
ing a  sale  by  referee  appointed  for  that  pur- 
pose of  all  the  property  of  every  description 
of  the  defendant  corporHtiun.  This  order  di- 
rected with  great  minuteness  and  particular- 
ity how  the  sale  should  be  made,  and  how 
the  purchase  price  should  be  paid,  and,  among 
other  things,  expressly  provided  that  the  en- 
tb«  assets  of  every  description  should  be  sold 
as  one  property,  and  not  i  n  parcels,  that  no 
one  should  be  allowed  to  bid  unless  he  had 
first  deposited  with  the  referee  $100,000  as  a 
forfeit;  that  no  bid  of  less  than  «1,000,000 
should  be  received;  also  that  the  referee 
should  Immediately  after  the  sale  make  a  re- 
port to  the  court,  and  within  30  days  there- 
after, without  notiCH  to  any  party  to  the  ac- 
tion, credilor,  or  stockholder  of  the  defend- 
ant, but  with  5  days*  notice  to  the  purchaser, 
apply  to  the  court  for  an  order  confirming 
the  sale  and  directing  the  execution  of  a  con- 
Teyance  to  the  purchaser.  On  the  27th  of 
October  the  referee  made  liis  report  to  the 
court  stating,  among  other  tilings,  Umt  he 
had  on  that  day,  pursuant  to  notice,  sold  the 
entire  property  and  assets  of  the  defendant 
to  the  Minnesota  Thresher  Company  for  the 
sum  of  $1,105,000.75.  which  was  the  highest 


sum  bidden.  On  Kovember  12,  1887,  Uu 
court  made  an  order  confirming  the  sale  and 
directing  a  conveyance  to  be  executed  to  the 
purchaser.  This  order  recites  that  it  was 
made  upon  the  report  of  the  referee  and  the 
records,  files,  and  papers  In  the  case.  On 
December  10. 1887,  the  appdlants  gave  no- 
tice of  a  motton  to  vacate  the  (Oder  oonfirmi- 
ing  the  sale  on  10  different  grounds,  all  of 
which  except  the  technical  one  that  the  order 
bad  been  made  without  notice  to  the  parties 
who  had  appeared  in  the  action,  went  to  the 
merits,  and  all  of  these,  except  the  alleged 
inadequacy  of  the  purchase  price,  went  to  the 
propiMj  and  regularity  ct  the  provisions  d 
the  ordn  of  sal^  instead  of  the  sale  itself. 
The  notice  of  this  motion  stated  that  It  would 
be  made  on  accompanying  aSidavits,  the 
judgment  docket  of  Washington  county,  and 
also  all  orders,  records,  papers,  and  files  In 
the  action.  The  court  denied  Uio  motion  to 
vacate  and  from  this  order  this  appeal  is 
taken. 

We  are  of  opinion  that  the  ordw  of  sale 
and  the  order  of  confirmation  in  such  pro- 
ceedings are  both  appealable  orders;  wheth* 
er  under  Oen.  St.  1878,  c.  86,  g  8.  aubd.  8.  as 
an  order  involving  the  merits  of  the  action  or 
some  part  thereof,  or,  under  subdivision  6  (tf 
the  same  section,  as  a  final  order  affecting  a 
substantial  right  made  In  a  special  proceed- 
ing, it  is  unnecessary  here  to  consider.  And 
if  diey  are  appealable  we  have  no  doubt  of 
the  rlgbt  of  an  interveitlng  creditor,  who  has 
proved  his  claim,  to  take  an  aj^ieal.  Cred- 
itors are  the  primary  beneflclaries  of  the  se- 
questered estate  of  the  Insolvent  corporation, 
and  no  one  Is  more  directly  interested  than 
they  in  the  method  of  its  disposition.  We 
shall  assume,  without  deciding,  that  where, 
as  in  this  case,  the  order  of  confirmation  is 
made  without  personal  notice  to  such  cred- 
itors, that  they  may  move  to  vacate  it,  as 
improvidently  made,  upon  the  same  grounds 
upon  which  they  might  have  opposed  its  b^ 
ing  made  In  the  fli-st  instance,  and  then  ap* 
peal  from  an  order  refusing  to  vacate,  with 
the  same  effect  us  it  the  appeal  had  been  di- 
rectly from  tbu  order  of  confirmation  Itself. 
But  on  an  appeal  from  the  order  of  confirma- 
tion, or  from  an  order  refusing  to  vacate  it, 
no  matters  can  be  considered  except  the  reg- 
ularity of  the  sale  itself,  and  the  adequacy  of 
the  price  obtained.  The  propriety  of  the 
terms  of  the  order  of  ssle.  or  any  objections 
to  it,  (at  least  nothing  short  of  its  absolute 
nullity,)  cannot  be  considered  on  such  ap- 
peal. If  the  court  erred  in  its  order  of  ' sale 
the  remedy  of  parties  is  by  appeal  from  the 
order.  It  cannot  be  that  a  party  can  acqui- 
esce, by  not  objecting,  in  the  ordei*  of  sale, 
allow  the  sale  to  take  place  In  accordance 
with  its  provisions  at  great  cost  and  trouble, 
and  then.  In  opposing  the  confirmation  of  the 
sale,  urge  objections  to  the  order  itself.  If 
he  chooses  to  lie  still  in  this  manner  until 
after  the  sale,  when  he  might  have  previously 
objected,  he  will  not  be  allowed  to  complain 
of  a  result,  however  prejudicial,  caused  bf 
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hia  own  laches.  Hence,  even  if  we  had  a 
proper  record  before  us.  the  only  objections 
we  could  ooDBlder  would  be  the  regularity  of 
the  sale  and  the  adequacy  of  the  price  ob* 
tained. 

The  point  that  the  order  of  confirmation 
was  made  wllbout  notice  to  appellants*  was 
at  the  very  most  a  mere  Irregulitrltyt  which 
Is  now  immaterial.  In  tlw  first  place,  as  the 
referee  is  not  a  "party"  to  the  action,  but  a 
mere  ofllcer  of  the  court  currying  out  its  or- 
ders in  the  intwest,  theoretioilly  at  least*  of 
appellants  and  other  cred-tora,  we  are  in- 
clined to  think  that  the  provisions  of  statute 
relating  to  notice  to  parties  who  have  ap- 
peared in  the  action  have  no  reference  to 
such  an  application  for  an  order  of  confirma- 
tion of  a  receiver's  or  referee's  sale,  which  is 
in  the  nature  of  an  administrative  order,  and 
that  the  whole  question  of  nt^ice  to  creditors 
of  such  an  application  is  in  the  discretion  of 
the  court,  provided  only  that  they  have  at 
some  stage  of  the  proceedings  a  reasonable 
opportunity  of  malting  and  tiling  objections 
to  the  contirraation  of  the  sale.  But,  how- 
ever this  may  be,  the  appellants,  on  their 
motion  to  vacate,  urged  all  the  objections  to 
the  sale  which  they  might  or  could  have 
urged  Hgai  nst  an  order  of  confirmation  in  the 
first  instance.  They  then  had  a  hearing  on 
the  merits,  and.  If  they  presented  no  valid  ob- 
jections to  the  sale,  the  court  whs  certiiinly 
not  required  to  vacate  the  order  on  the  mere 
irregularity  (if  it  was  one)  that  it  was  made 
without  notice.  But  unfortunately  we  have 
no  rt-cord  before  us  that  will  permit  us  to  re- 
view the  action  of  the  trial  court  at  all.  The 
record  consists  of  what  purports  to  be  cer- 
tain piipers,  such  as  the  summons  and  com- 
plaint, the  oi-der  appointing  a  receiver,  the 
order  of  sale,  the  report  oC  the  referee,  the 
order  of  cunttrmation,  n  paper  entitled  "Ue- 
eeiver's  statement  of  assets  and  liabilities, 
Sept.  30th,  1887,"  but  signed  by  nobody,  the 
notice  of  motion  to  vacate,  and  atfidavit  of 
H.  <i.  Stone.  But  there  is  no  settled  case, 
or  bill  of  exceptions,  or  any  certificate  of  the 
court  below  that  the  record  contains  all  that 
was  presented  or  considered  on  the  motion. 
Neither  is  there  any  certi  ficate  uf  the  ctei  k  of 
the  court  that  the  return  contains  all  the  rec- 
ords and  files  In  the  Ciise.  All  there  is  is  his 
certificate  that  the  papers  contained  in  the 
return  are  correct  and  complete  copies  of  the 
originals  on  file  in  his  ottice.  He  also  certi- 
fies that  no  other  papers,  records,  or  files 
were  introduce.1  or  offered  in  evidence  on  the 
motion  by  either  party,  except  tfiat  the  par- 
ties opposing  the  motion  referred  in  their  ar- 
gument to  the  proceedings  and  testimony 
had  or  taken  previously  in  the  action.  But 
this  part  of  his  certificate  amounts  to  noth- 
ing. He  can  no  more  certify  what  papers 
were  offered  and  considered  on  the  hearing 
of  a  motion  than  he  can  certify  what  evi- 
dence was  introduced  on  the  trial  of  an  ac- 
tion. Blake  v.  Lee,  38  Minn,  478.  38  X.  W. 
Kep.  487.  He  can  certify  that  certain  pa- 
pers are  true  copies  of  the  originals  in  his 


ofBce,  and  that «  return  containB  aU  the  rec- 
ords and  files  In  the  action,  but  as  to  what 
was  or  was  not  offered  ur  oonsidered  is  for 
the  judge,  and  not  the  cleric,  to  oertify  to. 
Moreover,  no  formal  lutroduetlon  of  previone 
proeeedinga  or  records  in  the  same  oaae  1» 
necessary.  The  eourt  will  take  notice  ol 
them.  Our  statute  ia  defecUre  In  not  mak- 
ing express  provisions  for  making  up  a  reo> 
ord  In  an  appeal  from  an  order  of  this  kind; 
but  one  of  two  things  is  certainly  necessary, 
either  there  must  be  a  certificate  of  the  judge 
that  the  record  contains  all  that  was  offered  - 
or  considered  on  the  motion,  or  else  there 
must  be  a  certificate  of  the  derk  that  the  re- 
tarns  contain  all  the  records  and  files  in  the 
case.  To  pass  upon  any  matter  on  appeal  it 
must  in  some  way  appear  that  this  court  has 
before  it  everything  which  was  presented  to 
and  considered  by  the  court  below  upon  the 
matter  which  we  are  called  upon  to  review. 
There  is  nothing  in  this  record  to  show  this 
fact.  Tbe  original  order  of  confirmation  was  , 
made,  as  it  recites,  upon  the  records,  files, 
and  papers  In  the  case.  The  notice  mo- 
tion to  vacate  this  order  expressly  states  that 
it  will  be  made  on  all  orders,  records,  papers, 
and  files  In  the  action.  There  is  not  only 
nothing  here  to  show  that  all  these  are  be- 
fore us,  but  it  affirmatively  appears  from  ref- 
erences  and  recitals  that  they  are  not.  We 
do  not  know,  and  cannot  know,  what  else 
there  might  have  been  in  these  records  and 
files  which  were  considered  by  the  district 
court  relating  either  to  the  condition,  loca- 
tion, or  value  of  the  property.  This  court  is 
always  desirous  that  appeals  should  be  deter- 
minml,  if  possible,  on  tlieir  merits;  but  to 
enable  ua  to  do  so  they  must  be  brought  here 
in  a  proper  way,  and  with  some  r^^rd  to  or- 
derly practice.  Under  the  ciroum^nces  the 
order  appealed  from  must  be  affirmed. 

GILFIZ.LAH,  G>  J.,  took  no  part  in  this  de- 
cision. 


De  Kay  0,  Chioaqo,  M.  &  St.  P.  Bt.  Ck>. 
(Supreme  Court  of  Minnesota.  July  8, 1889.)^ 
Casbrbs  ov  Fabsenqers— ComanoTOBT  Niou- 

OBNGE. 

1.  Where  a  passenger  eaters  a  railway  train, 
and  pays  bis  fare  to  a  particular  place,  his  con- 
tract does  not  obligate  tbe  compaoy  to  furnish 
blm  with  means  of  egress  and  ingress  at  an  inter- 
mediate station ;  and  if  he  leaves  the  train  at  sach 
a  station,  he,  for  the  time  being,  surre^ers  Us 
place  as  a  passenger,  and  takes  upon  himself  tbe 
reflponslbiuty  of  nis  own  movements ;  but,  if  hs 
leaves  without  objection  oo  part  of  the  company, 
he  does  no  illegal  aot,  and  has  a  right  to  re-enter 
and  resume  hui  journey. 

2.  While,  if  a  railway  company  permits  the 
practice  of  passengers  leaving  and  re-entering 
their  train  while  on  a  side  tracu  at  an  intermedi- 
ate station,  for  the  purpose  of  letting  another  train 
pass  on  the  main  track,  it  is  bound  to  use  reason- 
able care  not  to  expose  such  passengers  to  unneo- 
essary  danger,  yet  it  is  not  bound  to  80  regulate' 
its  business  as  to  make  the  side  trade  as  safe  a 
place  of  iugress  or  egress  as  the  station  platform; 


■Publication  delayed  pending  rehearing,  which 
has  been  denied. 
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nor  don  it  gire  aaj  osaaranoe,  nnder  such  dr- 
cumstaaoes,  to  passeagera  thatnotraiiiB  will  paM 
while  they  are  croaaing  or  recrossinK  the  main 
track.  Neither  doeB  the  call  of  "  All  aboard  I "  by 
the  conductor  of  the  8ide>tnoted  train,  give  an 
assurance  to  those  vho  have  left  their  truu  that 
they  may  cross  the  maia  track  in  safety,  without 
looking  for  approaching  trains.  Passengers  who 
hare  thos  left  their  train,  when  ttaey  attempt  to 
orosa  the  track,  under  these  olrcnmstances,  are 
bound  to  ererolse  reasonable  care  and  caution  to 
avoid  Injury  from  passing  trains,  and  must  use 
their  senses  for  that  purpose. 

8.  The  station  platform,  and  not  the  ride  track, 
is  the  proper  place  to  enter  or  leave  a  train;  and 
those  who,  for  purposes  of  their  own,  use  the  lat- 
ter, assume  all  the  extra  risks  necessarily  incident 
to  such  a  practice,  and  are  bound  to  exercise  a 
degree  of  care  oorresponding  to  tbe  Inereosed 

(Syllabua  bj/  the  Court) 

Appeal  from  district  coart*  Freeborn  conn- 
ty;  Fabher,  Judge. 

H.  H.  Field  and  W.  B.  Todd,  for  appel- 
lant. Geo.  B.  Edgsrton,  H.  De  Kay, 
Lowly  Morgan,  and  Walter  J.  Trcutk, 
{A.  D.  Bdgerton,  of  counsel.)  for  respondent. 

MiTOHELX,,  J.  This  WHS  an  action  for 
damages  for  personal  injuries  alleged  to  have 
been  caused  the  negligence  of  defendant. 
The  defendant  denies  the  alleged  negligence 
on  Its  part,  and  charges  negligence  on  part 
of  plaintiff.  The  trial  resulted  in  a  veidict 
for  the  plaintiff,  and  the  question  is  whether 
this  was  justitled  by  the  evidence.  Plaintiff, 
at  Mitchell,  Dak.,  entered  a  mixed  triiin  of 
defendant,  going  south,  as  a  passenger  for; 
Sioux  City,  Iowa.  The  regular  place  for 
this  train  and  a  north-bounil  train  (also 
mixed)  to  pass  each  other  was  at  tlie  Inter- 
mediate  station  of  Farkston,  a  small  prairie 
Tillage  24  miles  south  of  Mitchell.  At  that 
station  there  is  a  depot  and  a  platform  west 
of  and  adjoining  tlie  main  track;  the  plat- 
form extending  north  and  south  about  100 
feet  each  way  from  the  depot.  East  of  and 
parallel  with  the  main  track,  and  9  feet  dis- 
tant from  it,  is  a  side  track,  which  connects 
with  the  main  track  at  a  switch  some  800 
ft«t  south  uf  the  depot.  There  is  another 
side  track  west  of  the  depot,  and  about  55 
feet  from  the  main  track,  wliich  also  con- 
nects with  it  at  a  switch  a  little  south  of  the 
east  side-track  switch.  Both  these  side 
tracks  extend  about  450  feet  north  of  the  de- 
pot, and  there  connect  with  the  main  track. 
The  village  of  E^rkston  is  locnted  west  of  the 
depot,  and  consists  principally  of  one  street 
(Main)  running  east  and  west  down  to  the 
depot  grounds.  If  extended  easterly,  thb 
street  would  cross  the  main  track  at  the 
south  end  of  tlie  depot  platform.  The  cross- 
ings at  this  point  are  planked,  and  the  ground 
is  level  between  the  tracks.  The  depot  plat- 
form is  three  or  four  steps  above  the  level  of 
the  railway  tracks.  Adjoining  the  depot 
grounds  on  the  west,  and  200  feet  distant 
from  the  main  track,  is  what  is  platted  as 
"Depot  Street,"  BO  feet  wide,  and  running 
north  and  south.  On  the  west  of  the  west 
side  track,  and  south  of  what  would  be  Main 
street  if  extended  east,  are  two  warehouses 


and  a  small  stock-yard  and  chute.  To  a  per- 
son coming  eastward  from  the  village  to  the 
station,  on  reaching  the  west  side  of  Depot 
street,  there  would  be  an  unobstructed  view 
of  the  railroad  to  the  south,  which  would  con- 
tinueuntil  he  comes  opposite  the  warehouses 
and  stock-yard  referred  to.  which  would  ob- 
struct it  for  a  short  distance.  Then,  on 
reaching  the  west  side  track,  the  view  would 
again  be  unobstruoted,  and  continue  so  until 
the  person  would  reach  the  main  track,  a  di»> 
tance  of  55  feet  in  a  direct  line.  The  coun- 
try being  level  prairie,  the  railroad  would  be 
in  plain  sight  for  a  long  distance.  On  the 
day  in  question  the  train  on  which  plaintiff 
WHS  a  passenger  arrived  at  Purkstonon  time, 
drew  up  on  the  main  track  along-side  the 
depot-  platform,  and  stopped  a  few  minutes, 
doing  its  work  of  receiving  and  discharging 
freight  and  passengers.  The  north-bound 
tr^n  was  late  this  day;  and  the  conductor  of 
plaintiff's  train,  having  received  orders  to 
hold  for  it,  after  finishing  his  work  at  the 
depot,  backed  his  train  (consisting  of  an  en- 
gine, four  freight  cars,  a  combination  car, 
and  passenger  coach)  up  over  the  north 
switch,  and  run  It  down  on  the  east  side 
track,  and  stopped  opposite  the  depot,  with 
the  engine  near  the  street  crossing  at  the 
south  end  of  the  platform.  The  object,  of 
course,  was  to  let  the  north-bound  train  pass, 
as  it  had  the  right  of  way  on  the  main  track. 
Before  this,  however,  when  plaintiff's  train 
arrived  at  the  station,  it  soems  some  of  the 
passengers,  Including  the  plaintiff,  got  out 
upon  the  platform,  when  the  conductor 
stated  to  some  one,  in  plaintiff's  hearing, 
that  the  other  train  was  late,  and  that  he 
would  have  to  wait  for  it.  and  that  they 
would  have  time  to  go  up  town.  There  is  a 
conBict  of  evidence  as  to  how  long  the  con- 
ductor said  the  train  would  have  to  wait,  but 
we  must  accept  as  true  the  evidence  most  fa- 
vorable to  the  plaintitT,  viz.,  "20  or  30  min- 
utes." In  consequence  of  this  statement, 
the  plaintiff  left  the  station,  and  went  up  in- 
to the  village,  made  one  or  two  small  pur- 
chases, and  started  ^  return,  ooming  down 
the  south  side  of  Main  street;  and  at  or  just 
before  he  reached  the  west  side  track,  as  lie 
testifies,  he  heard  the  conductor  call.  "All 
aboardl"  and  the  bell  ring,  and  saw  tiie  train 
commence  to  move.  This  we  also  accept  as 
true,  although,  from  other  evidence  astusub- 
sequent  occurrences,  it  would  seem  not  im- 
prubabte  that  he  underestimates  his  distance 
from  the  depot  when  he  heard  the  call.  We 
must  also  accept  as  true  liis  statement  that 
he  had  not  been  absent  from  the  depot  over 
15  minutes,  and  hence  that  the  time  the  con- 
ductor had  stated  the  train  would  wHit  had 
not  yet  fully  elapsed.  The  cause  of  the  con- 
ductor's calling.  "All  aboard!"  etc.,  was  the 
approach  of  the  north-bound  train.  It  does 
not  positively  appear  just  where  this  train 
WHS  when  the  conductor  made  the  call,  but 
the  general  purport  of  the  evidence  is  that 
ita  lieaU  was  at  or  a  little  inside  the  south 
switches.   There  is  much  conOict  of  evi- 


Digitized  by 


184 


NORTHWESTEUK  RErOEXEB.  Vol.  43. 


(MiDn< 


dence  as  to  tlie  rnte  of  speed  at  which  this 
tmin  approached  tlie  station,  and  as  to  wheth- 
er it  blew  a  whistle  or  rang  a  bell.  But 
here,  agnin,  we  must  accept  ns  the  facts  that 
it  approached  at  an  unusual  and  high  rate  of 
speed,  and  that  it  gave  no  signals. 

Betnrniag  now  to  the  plaintiff,  when  be- 
heard  the  crv  of  "  All  aboard  I "  etc. ,  he  started 
and  run  bs  fast  as  he  could  diagonallj  across 
tlie  street  to  the  platform,  up  the  stepe,  and 
th«n  northerly  on  the  platform  some  40 
feet,  and  then  jumped  diagonally,  with  his 
face  north-westerly,  right  onto  the  main 
track,  and  was  Instantly  struck  by  the  north- 
bound train,  and  received  the  injuries  com- 
plained of.  Flainliff  knew  before  he  leftthe 
depot  that  this  train  was  expected,  and  that 
was  what  his  train  had  to  wait  fur.  He  was 
a  young  man  in  full  possession  of  all  his 
senses,  and  the  day  was  calm  and  clear.  He 
never  looked  to  ttie  south,  or  took  any  other 
precaution  to  ascertain  if  a  train  was  ap- 
proaching from  that  direction,  although,  for 
at  least  the  last  100  feet  that  he  ran,  the  view 
to  the  south  was  unobstructed,  and  he  could 
and  must  have  seen  the  train  if  he  had  turned 
bis  head  in  that  direction.  He  testiQes  that 
fae  supposed  that  this  train  was  so  late  that 
his  train  was  not  going  to  wait  for  it;  but  lie 
gives  no  reason  for  this  impression,  and  none 
is  apparent,  unless  It  is  the  fact  that  bis  train 
was  pulling  out  a  liltle  sooner  than  the  con- 
ductor 8»id  it  would.  It  is  evident  tliat, 
when  plaintiff  jumped  upon  the  track,  he  did 
so  almost  in  front  of  the  engine.  As  one 
witness  expressed  it:  "The  engine  was  just 
ready  to  crawl  onto  him;"  another:  "He 
jumped  right  in  front  of  the  engine*,**  and 
still  another:  "I  thought  he  wanted  to  kill 
himself  from  the  way  he  jumped."  The 
plaintiff  testifies:  "I  heard  the  cry  of  'All 
aboardl'  just  about  the  time  I  jumped."  -  If 
he  meant  by  this  that  the  conductor  called  a 
second  time,  he  is  uncorroborated  by  any 
other  witness.  But.  even  if  this  was  so.  it 
is  pretty  apparent  that  It  had  no  influence 
one  way  or  the  other  on  his  action,  as  It  is 
evident  from  his  hasty  ^d  excited  manner 
that  this  was  already  pretieterrained.  It  ap- 
pears  that  all  who  were  on  Ibe  platform,  or 
Itn  mediately  at  the  station,  when  the  c^  oC 
"All  aboardl"  was  given,  who  desired  to  do 
BO,  crossed  over  the  main  track  to  their  train 
in  safety,  before  the  north-Iwund  train 
reached  the  depot;  also  tliat  no  one  else  at- 
tempted to  cross  over  as  late  as  the  plaintiff ; 
three  other  passengers,  wlio,  like  plaintiff, 
were  coming  from  the  village  when  the  sig- 
aais  for  starling  were  given,  stopping  on  the 
north  side  of  the  main  track  at  the  street 
crossing  until  the  train  passed.  There  is  no 
evidence  that  the  conductor  knew  where  the 
plaintiff  was  when  he  called.  "All  aboard!" 
It  is  also  a  fact,  not  without  significance,  that 
of  all  those  who  were  around  the  station  on  that 
occasion,  whether  passengers  or  by-standers. 
who  were  examined  as  witnesses,  plaintiff 
was  the  only  oue  who  did  not  see  the  north- 
bound train  before  it  reached  tlie  station. 


We  think  that  the  evidence  justified  the 
jury  in  finding  that  the  defendant  whs  negli- 
gent, at  least,  in  the  matter  of  running  the 
north-bound  train  into  the  station  at  such  a 
rate  of  speed,  without  giving  any  signals  of 
its  approach;  especially  in  view  of  the  fact 
that  at  the  south  end  of  the  depot  platform 
there  was  what  was  used  as  a  street  crossing. 
But  we  are  also  of  opinion  that,  taking  as 
true  every  fact  favorable  to  the  plaintiff,  and 
every  one  unfavorable  to  the  defendant, 
which  there  was  any  evidence  reasonably 
tending  to  prove,  there  is  no  room  for  any 
ottier  conclusion  than  that  the  plaintiff  was 
grossly  negligent  in  jumping  upon  the  track 
without  taking  the  least  precaution  to  ascer- 
tain whether  a  train  was  approaching.  To 
relieve  him  from  the  charge  of  negligence  In 
this  respect,  the  chief  contention  of  his  coun- 
sel Is  that  the  act  of  the  conductor  in  calling, 
"All  aboardl"  was  an  assurance  tu  him  that 
he  could  cross  the  track  In  safety;  that  the 
rule  as  to  ''looking  and  listening"  does  not 
apply  to  a  case  like  this;  that  a  passenger, 
crossing  a  track  at  a  station  to  leave  or  g«t 
on  his  train,  has  a  right  to  assume  that  the 
railway  corporation  will  so  regulate  its  trains 
tliat  It  will  be  safe  for  him  on  the  track 
which  he  is  thus  Invited  and  required  to  cross 
in  order  to  leave  the  train,  or  to  secure -his 
passage.  And  numerous  cases  are  cited  to 
the  proposition  that  the  highway  crossing 
rule  has  no  application  to  a  case  where,  by  the 
arrangement  of  the  corporation,  it  is  made 
necessary  for  passengers  to  cross  the  track 
in  going  to  or  from  the  depot  to  ttie  cars. 
Properly  applied,  there  is  no  doubt  as  to  tlie 
correctness  of  this  proposition;  but  we  think 
it  will  be  found,  in  every  case  where  this 
rule  has  been  applied,  the  cars  were  standing 
at  the  place  appointed  and  designated  by  the 
corporation  for  tlie  exit  or  entrance  of  passen- 
gers. Such  are  the  cases  of  Terry  v.  jewett^ 
78  N.T.340:  Brassell  v.Bailroad  Co..84  N. 
Y.  241;  and  Klein  v.  Jewett,  26  N.  J  Eq. 
474.  But  here  the  situation  was  altogether 
different,  and  consequently  the  rights  and 
duties  of  the  parties  were  also  different.  In 
the  first  place,  plaintiff  was  not  a  passenger 
for  this  station.  Where  a  passenger  enters  a 
railway  train,  and  pays  the  reguUr  fare  to 
be  transported  from  one  station  to  another, 
his  contract  does  not  obligate  the  corporation 
to  furnish  him  with  safe  egras  or  ingress  at 
any  intermediate  station.  In  the  next  place, 
this  side  track  was  not  the  designated  or  ap- 
pointed place  for  the  egress  or  ingress  of  pas- 
sengers. The  place  for  that  was  at  the  plat- 
form on  the  main  track.  That  was  the  place 
where  it  did  such  work.  It  was  run  in  upon 
the  side  track  solely  for  the  purpose  of  let- 
ting another  train  pass.  Under  such  circum- 
stances, as  has  been  well  said  in  one  case,  the 
duty  and  safety  of  passengers  both  concur  in 
saying  to  those  not  destined  for  that  station 
that  they  remain  In  the  cars.  That  is  the 
place  of  safety.  The  uncertainty  as  to  wlien 
the  otlier  train  may  pass,  and  as  to  its  rate  of 
speed,  and  the  danger  of  crossing  the  track 
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under  such  circumstances,  are  all  suggestive 
of  risk,  and  of  the  necessity  of  great  care  and 
«HutioD.  But  if  a  passenger,  undersuch  clr- 
«ninstance8,  with  the  permission  ot  the  cor- 
poration, or  without  objection  on  its  part, 
leaves  the  cars,  be  does  no  illegal  act.  He 
has  undoubtedly  the  right  to  re-enter  and  re- 
sume his  journey;  but  for  the  time  being  be 
surrenders  his  place  as  a  passenger,  and  takes 
upon  himself  the  responsibility  of  his  own 
onoveroents.  If  he  remains  near  at  hand, 
when  his  train  is  about  to  start,  the  agents 
«f  the  railway  should  give  reasonable  and 
seasonable  notice  for  him  to  return  to  the 
«ar;  but,  it  be  goes  out  of  sight  or  liearing, 
he  takes  his  chances  of  being  left.  The  com- 
pany is  not  bound  to  wait  for  him,  or  send 
after  him.  And  while,  if  a  railway  corpora- 
tion permits  such  a  practice,  it  is  bound  to 
use  reasonable  diligence  not  to  expose  pas- 
sengers to  any  unnecessary  dangera  while 
leaving  or  re-entering  the  train  on  the  side 
track,  y^  it  is  not  bound  to  so  regulate  its 
business  as  to  make  a  side  track  as  safe  or 
convenient  a  place  of  ingress  or  egress  as  the 
station  platform.  The  side  track  is  not  made 
for  any  such  purpose.  The  passenger  is  using 
ft  for  the  purpose  solely  of  his  own  couveu- 
lence  or  pleasure,  and  be  must  assume  the 
risks  nectfssarily  incident  to  such  a  practice, 
and  is  l»und  to  use  a  d^ree  of  care  corre- 
sponding to  the  increased  risks.  The  com- 
pany gives  him  no  assurance  that,  while 
crossing  or  recrossing  tlie  track,  no  other 
train  will  pass.  On  the  contrary,  the  very 
purpose  for  which  the  train  is  put  upon  the 
side  track,  as  welt  as  all  experience,  nega- 
tives any  such  presumption.  If  a  ptisseiiger 
will  leave  his  train  under  these  circum* 
stances,  when  he  attempts  to  cross  the  track 
for  the  purpose  of  re-entering  it  he  is  bound 
to  exercise  reasonable  care  and  caution  to 
avoid  injury  from  passing  trains.  This  whs 
just  the  situation  of  the  plamtifl.  He  had 
left  his  train  for  purposes  of  his  own.  He 
knew  that  it  was  run  in  upon  tlie  side  track 
for  the  express  purpose  of  letting  tlie  other 
train  pass.  Common  experience  should  have 
taught  him  that  the  usual  practice  is,  when 
a  traiu  is  delayed  for  the  passing  of  another 
train,  for  the  former  to  "pull  out"  as  the 
'Other  "pulls  in."  ISo  far  from  the  conductor's 
■ca.\l  of  "All  alK>ard  I"  being  an  assurance  to 
him  that  no  other  train  was  approaching,  it 
amounted,  under  the  circumstances,  almost, 
to  an  express  warning  that  the  delayed  train, 
was  approaching.  No  call  of  "  All  aboard  I " 
from  the  conductor  could  justify  him  in  reck- 
lessly obeying,  at  the  risk  of  his  life.  He 
was  not  confronted  wltli  the  dilemma  of 
choosing  immediately  between  two  dangers. 
It  was.  at  moat,  a  question  of  inconvenience 
in  being  left,  and  having  to  take  a  luter 
train,  which  was  no  excuse  for  doing  a  pos- 
itively dangerous  act.  The  fact  that  he  heard 
no  signals  was  no  excuse  for  not  looking. 
He  had  ample  opportunity  to  look.  To  do  so 
would  not  hitve  appreciably  delayed  his  prog- 
ceas.   He  had  but  to  turn  his  head  to  have 


seen  the  train.  Indeed,  so  dose  to  him  #a8 
it  when  he  jumped  that  it  is  hardly  possible 
to  conceive  how  any  person  In  possession  of 
his  senses  could  have  helped  both  seeing  and 
hearing  it,  even  without  looking  around.  It 
is  evident,  from  the  general  tone  of  the  tes- 
timony of  the  by-standers  who  saw  htm,  that 
his  conduct  Impressed  them  as  unac<»)untably 
reckless.  His  acts  cannot  be  accounted  for 
upon  any  other  theory  except  that  he  had  b^ 
come  so  excited  as  to  have  ceased  to  be  in 
full  possession  of  his  senses,  and  so  utterly 
oblivious  to  what  was  going  on  around  him 
that  he  rushed  recklessly  into  a  danger  paV 
ent  to  everybody  else.  This  was  no  crime, 
or  anything  that  should  deprive  him  of  sym- 
pathy on  account  of  his  misfortune;  but  it 
was  such  gross  negligence  as,  in  our  opinion, 
to  prevent  a  recovery  in  this  action.  Order 
reversed. 


Haineb  et  ttl.  s.  Iowa  Legion  or  Honob, 
(Gabel.  Intervenor.) 

(Supreme  Court  of  Iowa.   OcL  3, 1889.) 

AXKNDMBNTS— HaKMJJBSS  ErROS— MDTCAI.  BsNB- 
riT  iHSURABOa— USAKOK  Or  BKXBriClART. 

1.  TbB  allowanoe  of  aa  amandmMit  to  a  de- 
murrer after  It  had  beeo  argued  and  submitted.  If 
error,  ia  not  prejudtoial,  where  the  amendmeat 
preseots  do  new  objection. 

3.  A  proviftioD  in  the  oonstltution  of  a  bena- 
flciarr  society  that  memberg  may  change  benefici- 
aries by  a  direction  In  writing  on  the  back  of  the 
certificate.  In  a  prescribed  form,  and  attested  by 
the  recording  secretary,  and  by  him  reported  to  the 
grand  secretary,  is  a  substantial  part  of  the  con- 
tract of  InsuraDoe,  and  a  change  of  beneficiaries 
by  will  Is  not  such  a  oompUanoe  therewith  as  will 
entitle  the  persons  named  In  the  will  to  reoorer. 

8.  But  where  the  origiaal  benefldary  indooed 
the  assured  to  rely  upOn  her  aoqniesoenoe  lo  the 
provisions  of  such  will,  and  accepted  benefits  un- 
der It  after  his  decease,  she  la  estopped  from  aftei^ 
wards  claiming  such  beneficiary  fund  under  the 
certificate. 

-  Appeal  from  district  court,  Carroll  county; 
J.  P.  CoNNOK,  Judge. 

Action  upon  a  certificate  of  life  Insurance. 
The  case  was  submitted  upon  an  agreement 
that  the  pleadings  and  stipulations  should 
constitute  an  agr^  ^tementof  facts.  The 
pleadings  show  that  the  plaintifTs  are  execu- 
tors of  the  last  will  and  testament  of  H.  J. 
Gabel,  deceased;  that  the  Iowa  Legion  of 
Honor  is  an  incorporated  beneficiary  society, 
having  for  its  objects  the  promotion  of  fra- 
ternity, and  to  afford  financial  aid  and  l;ene- 
tlts  to  the  widows,  orphans,  and  devisees  of 
deceased  members;  that  section  1,  art.  7,  of 
the  constitution  provides  that,  upon  the 
death  of  a  member  in  good  standing,  "such 
person  or  penons  as  said  member  may  have 
directed)  and  subject  to  the  limitation  of  ar- 
ticle 1,  §  2,  shall,  be  entitled  to  receive  of  the 
beneficiary  fund  of  this  order  the  sum  of 
«2,000. "  It  is  also  provided  in  section  11.  art. 
8.  that  "any  member  holding  a  beneficiary 
certificate,  desiring  at  any  time  to  make  a 
new  direction  as  to  its  payment,  may  do  so 
by  authorizing  such  change  in  writing,  on 
the  back  of  his  certificate,  inform  prescribed, 
attested  by  the  recording  secretary  with  the 
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seal  of  tlie  lodge  attached,  and  the  recording 
secretary  shall  at  once  report  such  action  to 
the  grand  secretary."  On  February  27, 1886, 
(the  said  H.  J.  Gabel  then  being  in  full  life 
and  unmarried,)  the  said  society  duly  issued  to 
liim  a  certificate  of  membership^  entitling  him 
"to  participate  in  the  beneficiary  fund  of  the 
the  order  to  the  amount  of  62.000.  which 
sum  shall,  at  his  death,  be  paid  to  his  mother. 
Mrs.  Josephine  IS.  Gabet,"  which  certiOcate 
remained  and  was  in  full  force  at  the  time 
of  the  death  of  said  H.  J.  Gabel.  Upon  the 
back  of  the  certificate  waa  a  printed  blank  for 
revoking  the  former  direction  as  to  the  pay- 
ment of  the  beneficiary  fund,  and  directing 
such  payment  to  be  made  to  another  tiian  the 
one  named  in  the  certificate.  Thereafter, 
said  H.  J.  Gabel  married.  On  the  10th  day 
of  October.  1887.  H.  J.  Gabel  departed  this 
life,  leaving  his  wife.  Hermioe  H.,  and  their 
daughter.  Alice,  surviving  him.  On  the 
13th  day  of  September,  1887,  lie  made  and 
published  his  last  will  and  testament,  contHin- 
ing.  among  other  provisions,  the  following: 
"2ti.  I  give  and  bequeath  to  my  mother  one- 
half  of  my  S2.000  life  insurance  in  the  Iowa 
Legion  of  Honor,  to  be  invested  for  her  for  a 
yearly  income,  and  at  her  death  to  revert  to 
my  daughter,  Alice.  3d.  I  give  ami  bequeath 
to  my  daughter,  Alice,  one-half  of  the  »2,000 
life  insurance  in  the  Iowa  Legion  of  Honor, 
(ith.  I  give  and  devise  to  ray  motheran  undi- 
vided interest  in  our  residence  property  at 
I^e  Claire,  Iowa."  Thelowa  Legion  of  Honor 
miide  a  voluntary  appearance,  and  paid  to  a 
custo<]ian  appointed  by  the  court  the  sum  of 
82.000;  and  it  was  stipuhited  between  all  the 
parties  that  said  society  should  be  released 
from  all  liability  to  either  party.  The  plain- 
tiffs, answering  Josephine  Gabel's  petition  of 
intervention,  allege  that  she  is  estopneii  from 
malting  any  claim  to  said  fund,  'because, 
when  the  certificate  was  issued,  the  deceased 
waa  an  unmarried  man,  having  no  children; 
that  bis  wife  and  child,  surviving  him.  were 
without  any  separate  means  of  support,  and 
entirely  dependent  on  said  deceased  for 
maintenance;  that  intervener  had,  prior  to 
the  decease  oC  said  H.  J.  Gabel,  full  knowl- 
edge of  the  provisions  of  said  will,  and  made 
no  objections  thereto,  but  at  alt  times  ex- 
pressed her  acquiescence  in  the  same,  where- 
by  the  deceased  was  induced  to  and  did  rely 
upon  said  expressions,  and  made  no  other 
deposition  of  bis  estate ;  that  intervenor  has 
availed  herself  of  the  property  conferred  upon 
her  by  said  will,  occupying  the  premises  de- 
vised to  her,  and  cliUming  and  controlling 
the  same  as  her  own.  Intervenor  de- 
murred to  tbe  second  count  of  plaintiff's  an- 
swer to  her  petition  on  the  ground  that  the 
facts  stated  did  not  constitute  an  estoppel, 
which  being  submitted,  the  court  withheld 
its  ruling  thereon,  and  thereupon  the  case 
was  fully  BubmUted  on  the  agreed  statement 
of  facts.  On  the  same  day,  and  after  sab- 
mission  of  the  case,  Intervenor  filed  an 
amendment  tober  demurrer,  which  plaintiffs 
move  to  strike  on  tbe.grounds  that  the  same 


was  filed  after  the  depiurrer  was  fully  argued 
and  submitted,  which  motion  was  overruled. 
Judgment  was  entered  in  favor  of  intervenor, 
from  which  judginent  plaintiffs  appeal. 

S.  J,  Baitur  and  W.  Pouwn.  for  ap- 
pellants.  Beech  A  Hogt,  for  appellees. 

OiTBH,  C.  J.,  {(^fter  stating  tJu  facts  oa 
above.)  1.  If  there  was  error  In  permitting 
intervenor  to  file  the  amendment  to  her  de* 
murrer,  or  In  overruling  plaintlA'  motion 
to  strike  said  amendment,  it  was  without 
prejudice,  as  the  amendment  presented  no 
new  or  additional  objections  to  the  second 
count  of  the  petition  than  those  presented  in 
the  demurrer  itself. 

2.  As  the  questions  raised  by  the  demurrer 
are  the  same  as  those  presented  by  the  agreed 
statement  of  facts,  the  ruling  on  the  demur- 
rer will  not  be  separately  considered.  Two 
questions  are  presented  by  tbe  facts:  First. 
Gould  the  deceased  make  a  new  direction,  as 
to  the  person  to  whom  the  beneficiary  cer- 
tificate should  be  paid,  by  will?  Sflccmd.  is 
intervenor  estopped,  by  reason  of  the  facts, 
from  claiming  as  beneficiary  under  tbe  cer- 
tificate? ■ 

3.  Plaintiffs'  contention  is  that  section  1, 
art.  8.  Const.  Iowa  Legion  of  Honor,  is 
merely  permissive,  and  nut  mandatory,  as  to 
the  manner  of  making  a  new  direction  of 
who  shall  be  beneficiary  under  the  certificate. 
Intervenor  contends  that  the  manner  of  mak- 
ing the  change  is  a  part  of  the  contract,  and 
that  the  change  can  only  be  made  in  the 
manner  provided  in  said  section  2.  Stephen- 
son v.  St«'phenson.  64  Iowa,  534.  21  N.  W. 
Rep.  19.  is  a  ease  wherein  Uoliert  Stephen- 
son, at  his  death,  held  a  certificate  in  the 
Northwestern  Masonic  Aid  Assi>clation. 
wherein  his  wife.  Rachel,  and  daughter,  Mary 
Ann  Denoon,  were  named  beneficiaries.  Tlie 
by-laws  of  that  association  provided:  "In  all 
applications  for  membership  the  applicant 
shall  designate  to  whom  he  desires  Lwnefits 
paid,  and  his  certificate  of  membership  shall 
be  made  In  conformity  therewith:  provided, 
that  any  member  may  change  the  name  or 
names  of  the  beneficiaries  designated  as  afore- 
said, upon  application  in  writing  to  the  sec* 
retary,  stating  to  whom  he  desires  such  ben- 
efits paid;  whereupon  the  secretary,  upon 
the  surrender  of  his  old  certificate,  shall 
change  upon  the  record  tbe  name  of  such 
beneficiary,  and  issue  a  new  certificate  ac- 
cordingly, of  tbe  same  number  as  the  old 
one."  Stephenson  made  a  will  bequeathing 
tlie  money  to  be  paid  under  this  certificate  to 
his  suns,  Thomas  and  John,  and  hto  daugh- 
ter, Mary  Ann  Denoon.  This  court  held 
thai  "the  mode  agreed  upon  iu  the. contract 
whereby  the  name  of  the  beneficiary  should 
be  changed  was  made  a  matter  of  substance, 
and  should  be  complied  with.  The  executloD 
of  a  will,  and  therein  naming  the  persons  as 
beneficiaries,  is  not  such  a  compliance,  be- 
cause, at  the  time  Robert  Stephenson  died, 
the  defondant,  under  tbe  contract,  was  enti- 

'  tied  to  the  insurance.   At  that  time  she  waa 
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the  benefirlary,  and  her  right,  at  the  death 
of  StephensoD,  became  vested.  The  will  has 
no  effect  upon  the  rights  of  anyone  until  tiie 
death  of  the  testator.  It  takes  effect  after 
his  death.  Prior  to  that  time  it  is  iiiopera- 
tlve."  The  ease  at  bar  does  not  differ  from 
that  in  any  essential  particular;  in  that  the 
change  oC  benefidaiies  could  only  be  made  by 
application  to  the  secretiiry  in  writing,  and 
by  surrendering  the  old  c^rtiflcate,  and  receiT- 
ing  a  new  one;  in  this  it  is  done  In  writing, 
on  the  back,  of  the  certiflcate,  in  forra  pre- 
scribed. In  both  it  was  solely  at  the  op* 
tion  of  the  insured.  In  the  case  of  Stephen^ 
son  the  application  was  required  to  be  made 
to  the  secretary,  the  secretary  to  make  the 
change  on  the  record,  and  to  issue  a  new 
certiflcate,  that  the  association  might  know 
who  the  beneQciary  was.  In  the  case  at  bar, 
and  to  the  same  end,  it  is  required  thttt  the 
change  in  writing,  on  the  back  of  the  certid- 
cate,  shall  be  attested  by  the  recording  sec- 
retary with  the  seal  of  the  lodge;  thHt  the 
recording  secretary  shall  report  at  once  such 
action  to  the  grand  secretary.  In  neitlier 
case  had  the  association,  or  their  secretary, 
any  power  to  control  the  making  of  the 
change.  We  fail  to  see  any  difference  in 
prlndple  between  the  two  cases,  and  follow- 
ing the  case  of  Stephenson,  and  the  cases 
therein  cited,  we  hold  that  the  execution  of 
the  will,  and  therein  naming  other  persons 
as  beaeficiariee  under  the  certificate,  was  nut 
the  making  of  a  new  direction  as  to  the  l>en- 
eflciaries  under  the  certiflcate  in  the  manner 
provided,  such  as  to  entitle  the  phdntlffs  to 
recover. 

4.  The  facta  stated  in  the  answer  to  the 
petition  of  intervenor,  and  relied  upon  as 
estopping  the  intervenor  from  now  claiming 
the  fund  In  question,  are  that,  after  taking 
tbecertidcate,  and  naming  intervenor  as  the 
beneflciHry,  the  deceased  married  and  had  a 
daughter  born  to  him;  that  intervenor  knew 
of  the  provisions  of  the  will,  and  made  no 
objections  thereto,  but,  on  the  contrary,  at 
all  times  expressed  lier  acquiescence  in  the 
s»me;  and  that  the  deceased  was  thereby  in- 
duced to  make  no  other  disposition  of  his  es- 
tate than  stated  in  the  will;  that  intervenor 
has  availed  herself  of  the  benetits  conferred 
upon  her  by  said  will,  occupying  the  prem- 
ises devised  to  her,  and  claiming  and  con- 
trolling the  same  as  and  for  her  own  proper* 
ty.  Estoppels  are  of  three  kinds:  by  record, 
by  deed,  and  in  pai*.  It  is  said  In  relation 
to  estoppel  in  pai.i  that  there  can  be  no  fixed 
and  settled  rules  of  universal  application  to 
regulate  them,  as  in  technical  estoppels.  In 
must  instances,  whether  the  act  of  admission 
shall  operate  by  way  of  estoppel  or  not  must 
depend  upon  the  circumstances  of  the  case. 
Canal  Co.  v.  Hathaway,  8  Wend.  481.  The 
estoppel  is  allowed  to  prevent  fraud  and  in- 
justice, and  exists  wherever  a  party  cannot, 
in  good  conscience,  gainsay  his  own  acts  or 
assertions.  Again,  it  is  snid  that  where  a 
party,  eithet  by  his  declarations  or  conduct, 
has  induced  a  third  person  to  act  in  a  partic- 


ular manner,  he  will  not  afterwards  be  per- 
mitted to  deny  the  truth  of  the  adralBsion.  if 
the  consequence  would  be  to  work  an  injury 
to  such  third  person,  or  to  someone  clsdming 
under  him.  The  acts  and  admissions  of  a 
party  operate  against  him  in  the  nature  of 
an  estoppel,  where,  in  good  conscience  and 
honest  dealing,  he  ought  not  to  be  permitted 
to  gainsay  them.  The  acts  or  admissions  will 
not  operute  as  an  estoppel  unless  the  party 
has  acted  npon  them,  and  then  it  will  only 
be  conclusive  in  favor  of  the  party  who  has 
so  acted,  and  persons  claiming  under  him. 
See  Lucas  v.  Hart,  5  Iowa,  415.  The  admit- 
ted fact  is  that  intervenor  knew  of  tlte  pri> 
visions  of  the  will  dnring  the  life  of  H.  J. 
Gabel,  made  no  objections  thereto,  but  ex- 
pressed her  willingness  thereto  and  acquies- 
cence in  the  same;  and  that  the  deceased  was 
thereby  induced  to  and  did  rely  on  said  expres- 
sions, and  made  no  other  disposition  of  his 
estate  than  as  stated  in  his  will.  It  is  evi- 
dent  that  the  testator  believed  that  be  had  a 
right  to  dispose  of  the  fund  in  question  by 
will,  and  that  his  will  was  that  his  estate,  in- 
cluding this  fund,  should  be  divided  as  direct* 
ed  in  the  will.  Had  he  known  that  be  could 
not  disposeof  this  fund  by  will,  be.  no  doubt, 
would  have  designated  the  desired  change  in 
the  beneficiary  by  indorsement  on  the  cer* 
tiflcate.  According  to  the  facts  as  stHted, 
intervenor  induced  him,  by  not  objecting, 
and  by  expressions  of  acquiescence  in  the 
will,  to  believe  that  the  provisions  made 
would  be  carried  out.  Intervenor  has  ac- 
cepted the  provisions  made  for  her  in  the 
will,  and  we  think  that,  in  view  of  these 
facts,  she  should  not  now  be  permitted  to 
avail  herself  of  the  provisions  of  tlie  will  as 
far  as  they  are  favorable  to  her,  and  deny  tliem 
BO  far  as  they  are  ad  verse.  "A  partycannot. 
either  in  the  course  of  litigation  or  in  deal- 
ings in  paiSt  occnpy  inconsistent  positions. 
Upon  that  rule  election  is  founded.  A  man 
shall  nut  be  allowed  to  approbate  and  repro- 
bate. One  who  has  taken  a  beneficial  in- 
terest under  a  will  is  thereby  held  to  have 
confirmed  and  ratified  every  other  part  of  tlie 
same,  and  he  will  not  be  permitted  to  set 
up  any  right  or  claim  of  his  own,  however 
legal  and  well  founded  it  may  otherwise  have 
been,  which  would  defeat  or  in  any  way  pre- 
vent the  full  operation  of  the  will."  Bige- 
low.  Estop.  642.  "It  is  an  exceedingly  stub- 
born principle  that  no  one  shall  be  permitted 
to  claim  under,  and  adverse  to,  a  will,  if 
the  testator  assumes  to  dispose  of  property 
belonging  to  a  devisee  or  legatee,  the  latter, 
accepting  the  benefit,  must  also  make  good 
the  testator^s  attempted  disposition."  White 
V.  Brocaw.  14  Ohio  tit.  339.  See,  also,  Ha- 
vens v.  Sackett,  15  N.  Y.  365;  Ditch  v.  Sen- 
nutt,  7  N.  E.  Hep.  636.  In  1  Jarm.  Wills, 
886,  the  doctrine  of  election  is  stated  thus: 
"  That  he  who  accepts  a  benefit  under 
deed  or  will  must  adopt  the  whole  con- 
tents of  the  instrument,  conforming  to  all 
its  provisions,  and  renouncing  every  right 
incousistenc  with  it."  We  think  it  very  olear» 
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upon  the  principle  of  justice,  and  upon  these 
authorities,  that  the  intervenor,  having  ac- 
cepted tlie  property  devised  to  her  In  the 
will.  Is  estopped  from  denying  the  validity  of 
the  other  provision  touching  the  fund  in  ques- 
tion, and  that  the  district  court  erred  in  sus- 
taining the  demurrer,  and  in  finding  for  in- 
tervenor upon  the  facts,  and  entering  judg- 
ment thereon.  Tlie  judgment  of  the  dis- 
trict court  la  reversed. 


liBisET  et  al.  V.  Hardin. 
(Aiprsme  Court  of  Iowa.  October  4, 1889.) 
Imtoxicxtinq  Liqoobs  —  Oo:*8TmmoiiAi,  Law — 

InTBBSUTB  COMIIBHCB. 

Where  Uanor  purchased  at  a  point  ootaide 
oiOia  state  of  Iowa  is  pat  np  in  bottles,  aeonrely 
sealed  and  padied  In  oases,  or  In  kens  mA  barrels 
Ulcewlse  sealed,  and  so  transportecl  to  a  point 
within  the  state,  the  prohlblttoo  of  the  sale  of  such 
liquor  In  the  ori^nal  packages  Is  within  the  police 
power  of  the  state,  and  Is  not  in  violation  of  the 
oonstitntion  of  the  United  States,  vesting  Id  con- 
gress the  right  to  regulate  oommeroe  between  the 
states.  Following  (Minav.Hllla,  41  M.W.  Bep. 
671. 

Appeal  from  superior  court  of  Keokuk; 
H.  Dank,  Jr.,  Judge. 

This  is  au  action  of  replevin,  and  involves 
the  right  to  the  possession  of  certain  half 
barrels,  quarter  barrels,  and  cases  of  beer. 
There  was  a  trial  by  the  court  without  a 
jury,  which  resulted  in  a  judgment  for 
plaiutifEs.    Defendant  appeals. 

Wm.  B.  Collins  and  H.  Scott  Hoioell  <£ 
Son,  for  appellant.  Andenon  A  Davi$,  for 
appellees. 

RoTHROCK.  J.  There  is  no  controversy 
as  to  the  facts  of  the  case.  The  court  below 
made  special  findings,  from  which  it  appears 
that  the  plainlifls  are  a  partnership,  the  indi* 
vidual  members  of  which  are  citizens  and 
residents  of  the  state  of  Illinois.  Said  part- 
nership is  engaged  in  the  manufacture  of 
beer  at  the  city  of  Peoria,  in  that  slate,  and 
selling  the  same  in  the  states  of  Illinois  and 
Iowa.  The  property  in  question  consisted 
of  122  quarter  iDarrelB  of  traer,  171  one<eighth 
barrels  of  beer,  and  1 1  sealed  cases  of  beer. 
All  of  said  beer  was  manufactured  by  plain- 
tiffs at  said  city  of  Peoria,  111.,  and  put  In 
said  kegs  and  cases,  and  each  of  said  kegs 
was  sealed,  and  had  placed  upon  it,  over  the 
plug  in  the  opening  of  each  keg.  a  United 
titates  internal  revenue  stamp;  and  said  cases 
were  substantially  made  of  wood,  each  one 
of  them  containing  24  quart  bottles  of  tieer. 
each  bottle  of  Ijeer  corked,  and  the  cork  fast- 
ened with  a  metallic  cap,  seaibd,  and  covered 
with  tin-foil,  and  eacli  case  was  sealed  with 
a  metallic  seal,  and  to  open  said  cases  the 
metallic  seals  had  to  be  broken.  The  proper- 
ty, as  above  described,  was  shipped  by  plain- 
tiffs by  railway  from  said  city  of  Peoria  to 
the  city  of  Eeoknli,  in  this  state,  to  one  John 
Leisey,  a  resident  of  Keokuk,  who  is  an 
agent  of  the  plaintiffs,  and  placed  in  a  build- 
ing owned  by  a  member  of  the  plaintiff  part- 
aership.   It  was  placed  in  said  building  to 


be  sold  on  account  of  the  plalntiiFB.  It  was 
offered  for  sale  In  said  kegs  and  cases  un- 
broken. This  business  had  iMen  carried  on  for 
several  years.  The  agent  of  plaintiffs  made 
the  sales  to  any  and  ait  persons  who  desired 
to  purchase  the  same,  excepting  to  minors, 
and  persons  in  the  habit  of  becoming  intoxi- 
cated. !N'o  kegs  or  cases  sold  were  broken 
or  opened  on  the  premises  when  sold,  but 
they  were  removed  from  the  building  in  the 
same  condition  in  which  they  were  shipped 
from  the  state  of  IllinolB.  The  evidence 
shows  that  the  agent  of  the  plaintiffs  deliv- 
ered the  \xBC  sold  to  the  purchasei-a  in  the 
city  in  wagons  or  otherwise,  and  that  sales 
were  made  to  any  person  above  age  who 
paid  the  money  for  it.  The  building  in 
which  the  beer  was  sold  was  fitted  up  for  the 
purpose  of  carrying  on  the  business,  and  had 
been  used  by  the  plaintiffs  In  that  way  since 
the  year  1884.  The  defendant  is  a  constable, 
and  the  beer  in  controversy  was  seized  by 
him  by  virtue  of  a  search-warrant  issued  by 
a  justice  of  the  peace  upon  the  ground  that 
said  beer  was  kept  for  sale  in  violation  of  the 
laws  of  the  state.  The  court  found  as  a  fact 
that  the  beer  in  question  was  kept  for  sale 
by  the  plaintiffs  for  the  purpose  of  being  sold 
in  violation  of  the  laws  of  Iowa,  but  that 
said  laws  are  unconstitutional  and  void,  as 
applied  to  the  facts  of  tills  case. 

We  have  stated  the  facts  somewhat  in  de- 
tail for  the  purpose  of  demonstrating  that 
they  present  the  same  question  determined 
by  this  court  in  the  cases  of  Collins  v.  Hills, 
41  K.  W.  Bep.  571.  and  In  Grusendorf  v. 
Howat.  Id.  578.  Counsel  for  appellees  con- 
cede, in  argument,  that  the  cases  cited  in- 
volve the  same  controlling  question.  It  is 
true  they  claim  that  in  this  case  there  Is  the 
exception  that  the  plalntifls  and  appellees 
are  cllizena  and  residents  of  Illinois,  and 
produce  and  manufacture  their  beer  in  that 
state,  and  sell  it  as  manufacturers;  but  no 
claim  is  made.  In  argument,  and  we  can  dis- 
cover no  reason  why  the  laws  of  this  state, 
which  forbid  the  sale  of  intoxicating  liquors, 
are  not  applicable  to  all  persons,  no  matter 
where  they  may  abide.  We  adhere  to  the 
rule  announced  in  the  cited  cases,  and  have 
DO  desire  to  further  discuss  or  elatwrate  the 
questions  involved.  The  judgment  of  the 
superior  court  will  be  reveraed. 


MoCoxmELL  «.  Iowa  Mutual  Aid  Acb'n 
et  al. 

iSuprema  Court  cf  Iowa.  OoL  9, 1889.) 

ISSITBAKOB— AonoiTS  OK  POLIOT— LninM.TIOK. 

1.  Acts  18th  Q«n.  Assam.  Iowa,  o.  311,  $  2,  which 

ftrovides  that  an  omission  to  attach  to  Insuranoe  pot- 
oies  the  appUoatlons  and  representatioDS  upon 
which  they  are  issued  shall  not  invalidate  the  pol- 
icies, but  merel7  preclude  the  company  from  plead- 
ing or  proving  the  falsity  of  such  representatloas, 
does  not  coaniot  witli,  and  is  not  superseded  by, 
Aots  21st  Oeo.  Aaaem.  a  45,  regulating  mutual 
benefit  associationB,  although  the  latter  oontatna 
neither  the  same,  nor  any  Bimllar,  provision. 

3.  Such  act  is  applicable  to  the  poUdea  CHl  mttt- 
ual  benefit  assooiauona. 
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S.  Under  that  act,  an  answer,  tn  an  action  od  ' 
a  policy,  ohsrging  tiiat  assured,  in  bis  application, 
fajsely  represented  himself  as  In  eood  health,  and 
that  anch  appUcatlon  or  representation  became  a 
condition  of  the  policy,  mthoat  showing  that  it 
ma  indorsed  on  or  attached  to  the  same,  Is  de- 
marrable. 

4.  Where  the  policy  requires  proofs  to  he  filed 
within  90  days,  and  me  action  to  be  commenced 
within  6  months,  titer  the  death  of  assured,  pay- 
ment to  be  made  by  the  association  within  45  days 
after  the  filing  of  auch  proofs,  defendants'  denial 
of  liability  immediately  after  the  death,  even  if  it 
is  a  waiver  of  auch  proofs,  does  not  give  a  right  of 
action  before  the  expiration  of  45  days  after  death : 
and  an  action  bronght  within  6  months  from  that 
time  Is  not  barred. 

Anwal  from  district  court.  Wapello  coun- 
l/;  IL  0.  Tbat£B8B,  Judge. 

Action  In  cbancerjr  to  coinpel  an  aaaess- 
ment  upon  the  membeis  of  the  defendant 
corporation,  and  the  collection  and  payment 
thereof,  to  tbQ  amount  of  $2,000.  upon  a  cer- 
tificate or  policy  issued  to  the  husband  of 
plaintiff  in  his  life-time,  obligating  the  de- 
fendant corporation  to  make  such  assess- 
ment, collection,  and  payment  upon  his  death. 
A  demurrer  to  defendunts'  answer  was  sue- 
talned;  and  defendants,  standing  upon  cer- 
tain counts  of  their  answer,  refused  to  fur- 
ther plead,  and  aiqiealad  from  the  Judgment 
on  the  demurrer. 

McNett  a  TUdale,  for  appellants.  B,  L, 
Bwton  and  Payne  A  Biehelbergert  for  ap- 
pdlee. 

Beck.  J.  1.  The  petition  alleges  that 
plaintiff's  husband,  in  his  life-time,  became 
a  member  of  the  Iowa  Mutual  Aid  Associa- 
tion, a  corporation  organized  under  the  laws 
of  Iowa  for  the  purpose  of  Insuring  the  lives 
ot  its  members  upon  the  mutual  assessment 
plao,  upon  the  terms  and  conditions  pre- 
ecribed  by  the  articles  of  Incorporation  and 
Inlaws  of  the  association,  and  the  pulicies 
or  certificates  issued  by  it,  or  contracts  en- 
tered into  with  the  members  insured;  that 
such  a  certiQcate  was  issued  to  plaintiff's 
husband,  or  such  a  contract  was  entered  into 
with  him,  by  the  defendant;  that  defendant 
did  not  attach  to  the  certificate  a  policy,  nor 
Indorae  thereon  the  application  or  represen- 
tations made  by  the  assured,  plaintiff's  bus- 
band,  which,  by  its  terms,  are  made  a  part 
of  the  policy;  and  that  the  assured  subse- 
quently died,  and  was  at  the  time  of  his  death 
a  member  of  the  defendant  association.  The 
petition  further  alleges  that,  immediately 
upon  the  deatti  uf  her  liusband,  she  gave  no- 
tice  thereof  to  the  association,  and  wittiln  60 
days  caused  proofs  of  the  death  of  the  as- 
sured to  be  filed  with  tlie  secretary  of  the  as- 
sociation, which  complied  with  the  require- 
ments of  the  policy;  that  sheAnade  demand, 
about  one  month  before  suit  was  brought, 
ttiat  an  assessment  be  made,  as  required  by 
the  policy,  for  payment  of  the  sura  due  there- 
on, and  was  then  first  informed  by  the  asso- 
ciation that  it  would  make  none,  and  that  it 
dented  liability  on  the  policy;  thus  waiving, 
as  it  is  allied,  proofs  of  loss.  The  certifi- 
cate' or  policj  is  made  ji  part  of  the  petition. 


and  shows  that  it  was  Issned  upon  the  con- 
sideration of  the  payment  in  cash  of  910.  and 
the  further  annual  payment  of  •2.50.  and 
the  prompt  payment  of  benefit  assessments 
to  be  l^ally  levied  by  the  association,  whicb 
became  bound  thereby  to  make  asseesments 
upon  the  members  of  the  assodation  upon  the 
death  of  the  assured,  and  therefrom  to  pay  to 
plaintiff  the  proceeds  thereof,  not  exceeding 
.«2,000.  in  45  days  after  the  fiUng  of  proofs 
of  death  of  assured,  which,  with  noUoe*  shall 
be  made  within  60  days  after  death.  Cer- 
tain conditions  were  indorsed  on  the  ^lic^t 
and  made  a  part  thereof.  One  was  in  this 
language:  "Xo  action  .of  any  kind  shall  be 
maintained  upon  this  oertiflcate,  as  against 
the  association,  for  any  cause  connected 
therewith,  unless  satisfiietory  proofs  are  fiu> 
nished  the  aasoaiatlun  within  60  days,  nor 
unless  sach  action  Is  commenced  within  6 
montlis,  after  the  happening  uf  the  death  on 
account  uf  which  the  action  is  brought; 
any  statute  of  limitation  or  law  to  the  con- 
trary notwithstanding."  The  answer  In  Uie 
fifth  count  alleges  that  the  assured,  in  an  a[H 
plication  required  by  tbo  articles  of  associa- 
tion and  by-laws  of  the  defendant  incorporap 
tion,  represented  and  warranted  that  he  was 
in  good  health, — and  such  warranty  became 
a  condition  of  the  policy,— when  in  fact  he 
was  not  in  good  heidth,  but  was  affected  with 
consumption,  an  incurable  disease,  of  which 
he  afterwards  died.  It  is  alleged  in  the  sixth 
count  of  the  answer  that  the  action  is  barred 
by  plaintifTs  failure  to  perform  the  condition 
of  the  policy  requiring  proof  of  death  to  be 
furnished  within  60  days,  and  the  action  to 
be  commenced  within  6  months  thereafter. 
Other  allegations  of  the  answer  asaaiteil  by 
the  demurrer  need  not  be  recited,  as  defend- 
ant does  not  stand  upon  its  pleadings  pre- 
senting tbem.  but  rests  upon  the  questions 
raised  by  the  action  of  the  court  in  sustain- 
ing  thedemurrer  to  the  fifth  andsixth  counts 
of  the  answer. 

2,  The  demurrer  to  the  fifth  count  of  the  * 
answer  was  baaed  upon  the  ground  that  it 
does  not  show  that  the  application  or  repre- 
sentation of  the  assured,  upon  which  the 
policy  was  issued,  was  indoi-sed  on  or  at- 
tached to  the  policy,  as  required  by  section  2, 
c  211,  Acts  18th  Gen.  Assem.,  (Miller.  Code 
18ti8,  p.  398.)  This  statute  requires  applica- 
tions and  representations,  upon  which  puli- 
cies are  issued,  to  be  attached  to  or  indorsed 
thereon,  and  provides  tliat  omission  so  to  do 
does  not  invalidate  the  policy,  but  the  insur- 
ance company  is  precluded  from  pleading  or 
proving  the  falsity  of  the  representations.  It 
is  applicable  to  policies  and  contracts  for  life 
insurance.  Cook  v.  Association,  74  Iowa, 
746,  35  K.  W.  Rep.  600;  Newman  v.  As- 
sociation 40  N.  W.  Rep.  87.  It  is  held  in 
tlie  first  of  these  cases  that  the  language 
of  the  act  is  so  broad  and  comprehensive  that 
it  applies  to  and  covers  all  kinds  of  insur- 
ance and  policies.  Counsel  for  defendant 
think  that  inasmuch  us  this  provision  is  not 
incorporated  into  chapter  65.  Acts  21st  Gen. 
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^sem.,  which  regiilHtes  mutunl  benefit  m- 
sodatlons,  und  no  similHr  provision  ts  found 
therein,  it  ought  to  be  held  that  it  is  super- 
seded, and  Is  not  now  applicable  to  the  class 
of  insurance  to  which  ttie  polity  In  the  case 
before  us  belongs.  Bnt  there  la  no  conflict 
between  the  two  acts,  and  the  prorlslon  In 
question  is  in  no  respect  obnoxious  to  the 
subsequent  legislation. 

But  counsel  for  defendant  insists  that  the* 
system  of  insurance  to  which  the  policy  in- 
volved in  this  suit  belongs  is  "purely  benev- 
olent." and  therefore  ought  not  to  be  subject 
to  the  legislation  applicable  to  other  classes 
of  insurance.  We  think  the  "benevolence" 
in  the  case  is  purchased  for,  at  least,  a  fair, 
if  not  a  liberal,  consideratiun,  and  rests  up- 
on a  contract  which  must  be  regarded  and 
enforced  by  the  Ihws  as  alt  other  contracts. 
It  will  not  do  to  recognize  a  rule  which  re- 
quires courts  to  consider  the  purposiea  of  con- 
tracts, or  to  be  guided  in  their  interpreta- 
tion, and  the  anplication  of  remedlps  for  en< 
forcing  them,  by  the  benefits  conferred  upon 
the  contracting  parties,  and  the  benevolent 
purposes  they  had  in  view  when  they  as- 
sumed the  obligations  of  the  contract. 

3.  The  demurrer  to  the  sixth  count  of  de- 
fendant's answer  is  on  the  ground  that  the 
non-performance  of  the  conditions  therein 
pleaded,  requiring  proofs  of  loss  to  be  iiled 
within  60  days  after  the  death  of  assured, 
and  the  action  to  recover  on  the  policy  to  be 
commenced  in  6  months  after  the  same  event, 
does  not  operate  as  a  bar  to  this  action.  It 
is  a  familiar  and  just  rule,  recognized  by  the 
courts,  that  a  bar  created  by  Bt»tute,  or  by 
the  contract,  to  an  action  for  a  breach  of  its 
conditions,  by  reason  of  the  lapse  of  time, 
will  not  commence  to  run  until  the  right  of 
Action  accrues;  that  is,  the  plalntlfF  must 
have  the  full  time  given  by  the  statute  or 
contract,  after  his  right  of  action  arises,  in 
which  to  commence  his  suit.  The  sixth 
count  of  the  answer  alleges  that,  immediate- 
ly after  the  death  of  assured,  defendant  re- 
pudiated its  obligation  to  pay  anyihing  upon 
the  policy.  It  is  insisted  that  such  denial 
of  defendant's  liability  dispensed  with  the 
condition  requiring  notice  and  proofs  of 
the  death  of  the  assured,  which  must  be 
given  before  suit  can  be  brought.  Without 
so  lioldlng,  this  position  may  be  assumed  for 
the  purposes  of  the  case;  but,  as  we  shall  see, 
the  action  cannot  be  commenced,  under  oth- 
er conditions  of  the  policy,  until  the  expira- 
tion of  45  days  after  liability  on  the  policy 
has  fully  accrued.  It  will  be  remembered 
that  by  a  condition  of  the  policy,  above  stat- 
ed, the  association  did  not  become  liable  to 
pay  the  sum  insured  under  the  policy  until 
the  expiration  of  45  days  after  the  filing  of 
proofs  of  death  of  the  assured.  Now,  if  the 
repudiation  of  liability  dispensed  with  proof 
of  death,  as  claimed  by  defendant,  and  as  is 
assumed  above,  the  amount  of  the  policy  be- 
came payable  at  the  expiration  of  45  days 
after  the  death  of  assured,  and  not  before. 
Of  course,  no  action  could  have  been  com- 


menced until  that  time.  It  cannot  be  said 
that  defendant's  denial  of  liability  ts  sucb  a 
repudiation  of  the  contract  as  to  authorizean 
action  to  be  commenced  prior  to  the  time  it 
is  authorized  by  the  terms  of  the  policy,  fix- 
ing the  maturity  of  plaintiff's  claim,  and  de- 
fendant's liability  therefor.  We  reach  the 
conclusion  that  plaintiff  could  not  have  com- 
menced his  action  sooner  than  45  days  after 
the  death  of  theassured.  The  views  we  have 
expressed  leading  to  this  conclualon  are  sup- 
ported by  the  following  decisions  of  this 
court:  Ellis  v.  Insurance  Co.,  64  Iowa,  507, 
20  N.  W.  Kep.  782;  Miller  v.  Insurance  Co., 
70  Iowa,  704.  29  N.W.  Kep.  411;  Eggleaton  v. 
Insurance  Co..  65  Iowa  308. 21 K.  W.  Hep.  652; 
Quinn  v.  Insurance  Co.,  71  Iowa.  615, 33  N.  W. 
Kep.  130.  The  allegations  and  admissions  of 
the  answer  show  that  a  suit  on  the  policy  could 
not  have  been  commenced,  according  to  the 
terms  of  the  policy,  until  45  days  after  the 
death  of  the  assured.  The  limitation  of  the 
action  fixed  by  the  policy  is  6  months  after 
the  caii<">  of  action  accrued.  The  pleadings 
show  Lliat  the  suit  was  commenced  within  6 
months  after  the  expiration  of  the  45  days 
within  which  plaintiff's  claim  matured,  and 
that  the  action  is  not,  therefore,  barred.  The 
conclusion  we  have  announced  disposes  of 
the  questions  arising  in  the  case.  The  judg- 
ment of  the  district  court  is  affirmed. 


Bbekxli.  v.  Norxah  et  al. 

{Supreme  Court  of  lotoo.  Oct.  9, 1889.) 
TotAij—lNSTBuorioNs— Witness— UaoRT— BBS  Jv- 

1.  In  an  aotlon  on  a  note,  when  the  answer  ad- 
mits that  it  was  made  by  d^endant,  but  alleges 
that  it  is  void,  as  it  was  given  for  asutions  inter- 
est, the  burden  of  proof  Is  on  defendant,  aad  he  Is 
entitled  to  open  and  close. 

a.  InatructioDBwhlchassametobetmematters 
about  which  there  is  a  conflict  of  evhlenoe  should 
be  rejected. 

3.  When  a  jury  And  that  certain  declarations 
were  not  made,  the  erroneous  refusal  to  grant  in- 
BtructiODS  based  on  them  is  harmless. 

4.  A  provision  that  notes  given  to  secure  the 
payment  of  uaniions  interest  mar  be  avoided  by 
the  prompt  payment  of  the  principal  will  not  matra 
them  valid. 

6.  When  the  material  issue*  of  a  case  turn 
been  decided  In  a  previous  suit  between  the  same 

parties,  and  that  fact  is  not  referred  to  in  the 
pleadings,  nor  submitted  in  the  evidence,  the  point 
that  they  are  res  jiidlcatai  cannot  he  r^sed  in  the 
appellate  court. 

fl.  When  to  the  interrogatory,  "Had  the  pl^n- 
tifl  any  knowledge  that  the  notes  in  suit  were 
usurious  at  the  time  she  purchased  themi"  a  jury 
reply.  "Do  not  know."  th*?  defective  answer  is 
harmless,  if  plaintiff's  knowledRe  is  immaterial. 

7.  Though  it  may  be  implied  from  the  answer 
to  one  Interrogatory  that  the  jury  find  that  certain 

resentatlons  were  made,  ^t,  if  it  appears  from 
their  findings  that  they  did  not  Intrad  to  so 
find,  the  implication  will  not  be  allowed  to  govern. 

8.  Where  a  party  seeks  to  introduce  a  witness 
after  the  court  has  begun  to  charge  the  jury,  if  It 
appears  that  his  evidence  Is  merely  cumulative 
and  that  no  diligenoe  is  shown  to  have  been  asad 
to  secure  his  testimony  t>efore,  he  will  not  be  per- 
mitted to  testify. 

9.  When  it  appears  that  the  prln^pal  of  a 
usurious  debt  has  heen  paid,  together  with  Inter- 
est, exceeding  the  amount  of  the  forfeiture  author- 
ized by  the  statute,  the  failure  of  the  court  to  ren- 
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der  jadgment  for  the  forfeiture  sfraioBt  the  de- 
fendaot,  and  in  favor  of  the  state  for  the  use  of 
the  school  faud,  is  not  cause  for  rerenaL 

Appeal  from  dfstrict  court,  Harrison  coun- 
ty; 0.  H.  Lewis,  Judge. 

Action  to  recover  an  amonnt  alleged  to  be 
dne  on  tliren  promissory  notes.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment 
for  defendants.   The  plaintiff  appeals. 

John  A.  Berrpt  for  appellant.  S.  H. 
Coohrattt  H,  H.  Roadiftr,  and  J,  W,  Bam- 
hart,  for  appelleeft. 

KoBiNSON.  J.  In  March,  1877,  the  de- 
fendHnt  Norman  purcltased  of  the  defendant 
Winch  60  acres  of  land  sUnate  in  Harrison 
oonaty.  As  a  part  of  the  transactlun,  Nor- 
man and  defenilnnt  Williams  entered  into  an 
agreement  in  writing  with  Winch.  That  re- 
cites that  the  land  was  sold  for  $1,400,  on  five 
years*  time,  without  interest;  that  Normnn 
and  wife  had  executed  to  Winch  their  Ave 
promissory  notes  and  mortgage  for  fl,400 
for  said  purchase  price;  thtttin  consideration 
of  a  release  by  Winch  of  a  mortgage  on  land 
in  NebrHSka,  upon  which  Norman  and  Will- 
iams were  jointly  liable,  and  the  sale  of  the 
land  in  Harrison  county,  on  five  years'  time, 
without  interest,  Norman  and  Williams  liad 
executed  their  Sve  joiitt  promissory  notes, 
each  for  •210,  payable,  without  interest,  in 
one,  two,  three,  four,  and  five  years.  The 
agreement  then  provides  that  the  notes  last 
described  "shall  not  be  sold  or  made  payable 
tu  third  or  outside  parties;  that  said  Winch 
shall  deposit  four  of  said  five  notes  with  Cad- 
well  A  Flsk,  bankers,  with  the  understand- 
ing that,  If  said  Norman  shall  pay  to  said 
Winch  at  the  expinitlon  uf  one  year  the  full 
amount  of  his  Hve  promissory  notes  and 
mor^i^ie.  then  the  four  notes  of  9210  each 
siiall  be  delivered  to  said  Williams.  If  said 
Norman  shall  pay  said  $1,400  at  the  expiration 
of  two  years,  then  said  bank  shall  return  to 
said  Williams  the  last  three  $210  notes.  If 
said  Norman  ahall  pay  the  full  amount  of 
said  purchase  money  to  said  Winch  at  the  ex- 
'  piration  ot  three  years,  then  said  banit  shall 
return  the  last  two  $210  notes  to  said  Will- 
iams. If  said  Norman  sliall  fulfill  his  con- 
tract, and  pay  said  Winch  the  amount  of  un- 
paid purchase  moneyat  the  expiration  of  four 
years,  then  said  bank  shall  return  the  last 
$210  note  to  said  Williams.  But  If  said  Nor- 
man shall  fall  to  pay  the  full  amount  due 
from  him  to  said  Winch,  said  bank  shall,  at 
the  commencement  of  each  year,  deliver  to 
said  Winch,  from  the  date  hereof,  one  of  said 
notes,  and  continue  to  do  so  during  said  term 
of  five  years,  if  not  sooner  paid,  as  above  set 
forth.  In  case  said  Norman  fails  to  pay  any 
part  of  said  $1,400,  or  to  perform  any  other 
part  of  his  contract  of  purchase  of  said  land, 
said  Winch  having  released  said  Nebraska 
mortgage,  and  taken  the  Bve  notes  of  said 
Norman,  without  interest,  it  is  agreed  that 
two  of  the  $210  notes  ahall  become  due  and 
payable,  and  shall  be  delivered  by  said  bank 
to  said  Winch,  and  the  otliers  to  be  delivered 


to  Williams. "  In  fulflllmentof  thiscontraot 
of  purchase,  Norman  delivered  to  Winch  his 
five  notes,  dated  March  1,  1877,  of  which 
fonr  were  for  $100  each,  due,  respecAiv^,  In 
one.  two,  three,  and  four  years,  and  one  for 
$1,000,  due  in  five  years.  Norman  and  Will- 
iams ^so  made  their  Ave  notes  for  $210  each, 
and  delivered  them,  as  required  by  the  agree- 
ment. Norman  paid  to  Winch  two  of  the 
$100  notes,  and  two  of  the  $210  notes,  and 
the  remaining  ones  were  sold  by  Winch  to 
plaintifC  in  the  year  1880.  Foreclosure  pro- 
ceedings were  brought  on  the  notes  made  by 
Norman,  and  the  mortgage  given  to  secure 
them,  and  payment  enfor^.  In  February, 
1883,  plaintiff  commenced  this  action  to  re- 
cover the  amount  of  the  three  $210  notes. 
.Judi^ment  by  default  was  rendered  against 
Winch.  Norman  and  Williams  appeared  and 
made  defense.  They  claim  that  plaintiff  is 
not  the  real  party  in  interest;  that  the  assign- 
ment  to  her  was  without  consideration,  and 
made  to  evade  the  usury  laws  of  Iowa;  that 
the  notes'  were  given  for  usurious  interest, 
computed  at  the  rate  of  15  per  cent,  per  an- 
num, on  the  $1,4)0  which  constituted  the 
purchase  price  of  the  60  acres  of  land;  that 
the  notes  were  to  have  been  delivered  to 
Williams  upon  the  happening  of  a  certain 
contingency,  and  that  said  contingency  oc- 
curred prior  to  the  assignment  of  the  notes  to 
plaintiff;  that  the  notes  were  wrongfully 
taken  from  the  bank,  and  were  never  dellv. 
ered  to  Winch.  The  plaintiff,  iu  reply  to  the 
claims  of  defendants,  alleges  that  she  pur- 
chased  the  notes  in  suit  iu  good  faith,  alter 
they  had  been  delivered  to  Wincli,  witliout 
notice  of  any  ot  the  alleged  defenses  of  de- 
fendants; that,  prior  to  their  purchase  of 
Winch.  Norman  stated  to  her,  at  different 
times,  that  the  notes  were  all  right,  and 
would  be  paid  when  due;  that,  relying  upon 
such  statements,  she  purchased  the  notes; 
that  after  she  had  purchased  them,  and  be> 
fore  she  had  commenced  suit  thereon,  Nor- 
man repeated  said  statements;  and  that  she 
relied  upon  them,  and  believed  that  the  notes 
would  not  be  contested.  This  is  the  second 
appeal.  The  opinion  on  the  first  appeal  will 
be  found  in  71  Iowa,  264,  82  N.  W.  Bep. 
334. 

1.  On  the  last  trial  in  the  court  below 
plaintiff  claimed  that  the  burden  of  proof 
rested  upon  her,  and  that  she  was  entitled  to 
the  opening  and  closing  arguments.  Her 
claim  was  denied  by  the  court,  and  the  open- 
ing and  closing  were  awarded  to  defendants. 
In  so  ruling  the  court  did  not  err.  The  an- 
swer of  defendants  admitted  the  making  of 
the  notes,  and  their  assignment  to  plaintiff, 
and  did  not  deny  that  they  were  unpaid.  If 
no  evidence  had  been  offered,  plaintiff  would 
have  l>een  entitled  to  Judgment  on  the  plead- 
ings. The  fact  that  the  burden  was  on  her 
to  establish  the  estoppel  pleaded,  did  not  alter 
the  aise.  8he  could  not  properly  haveoffered 
evidence  until  the  defendants  had  made  a 
prima  facU  defense,  tiee  Lowe  v.  Lowe,  40 
Iowa,  222. 
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2.  Defendant  Williama  testified  on  the  trial 
below  tliat  lie  did  nut  think  lie  was  prenent  at 
the  settlement  between  Norman  and  Winch, 
made  in  March,  1877,  when  the  agreement 
of  purchase  was  entered  into;  that  he  heard 
something  said  In  regard  to  the  rate  of  inter- 
est for  which  the  notes  were  given;  that  he 
did  not  recollect  having  heai*d  Winch  say 
anything  about  it;  that  it  was  talked  over 
among  them.  He  was  then  asked:  "What 
rate  of  interest  did  he  say  he  was  figuring 
on?"  The  question  was  objected  to  "as  in- 
competent, immaterial,  and  irrelevant,  it  not 
having  been  shown  that  Winch  was  present;" 
but  the  objection  was  overruled,  and  the  wit- 
ness answered:  "Fifteen  per  cent."  It  is 
true  that  the  question  did  not  seem  to  be  au- 
thoriznl  by  the  previous  answers  of  the  wit- 
ness; but  the  objection  was  technical,  rather 
than  substantial.  The  witness  could  not 
have  answered  the  question  if  Winch  had  not 
been  present  to  speak  of  the  rate  of  interest. 
The  plaintiff  cross-examined  the  witness  in 
regan]  to  the  matter,  and  no  prejQdice  could 
have  resulted  from  the  overruling  of  the  ob- 
jection. 

3.  Appellant  complains  of  the  refusal  of 
the  court  to  give  to  the  jury  certain  instruc- 
tions asked  by  her,  and  in  failing  to  charge 
the  jury  fully  in  regard  to  the  alleged  estop- 
pel. The  instructions  refused  were  as  fol- 
lows: "(1)  If  there  was  any  usury  in  the 
notes  In  suit,  defendant  Norman  was  bound 
to  disclose  the  same,  when  asked  by  plaintiff's 
husband  if  tlie  notes  were  ail  right;  and,  if 
he  did  not,  on  thisheis  excluded  and  estopped 
from  afterwards  setting  it  up.  (2)  If  de- 
fendant Norman  encouraged  plaintiff  in  any 
manner  to  buy  the  notes  in  suit,  he  is  estopped 
from  claiming  that  the  notes  in  suit  are  not 
good.  (3)  The  defendant  Norman  tiaving 
admitted  that  when  he  was  asked  by  plain- 
tiff's attorney,  John  A.  Uerry,  to  pay  the 
notes  in  suit,  be  at  that  time  said  notliing 
about  the  notes  in  suit  being  usurious,  and 
that  be  did  not  claim  that  they  were  usurious 
until  that  question  was  raised  in  court,  he  is 
now  estopped  from  setting  np  the  plea  of 
usury  as  a  defense  to  this  a^ion.  (5)  There 
can  be  no  usury  when  the  exorbitant  interest 
complained  of  may  be  avoided  by  a  prompt 
payment  of  the  principal  at  the  option  of  the 
defendant. "  Tlie  Srst  and  third  instructions 
assumed  to  be  true  matters  which  were  de- 
nied, and  for  Uiat  reaspn,  at  least,  were  prop- 
erly refused.  No  prejudice  could  have  re- 
sulted from  the  refusal  to  give  the  second,  for 
the  reason  that  it  was  given  in  substance  in 
the  charge  of  the  court,  and  for  the  further 
reason  that  the  jury  found  specially  that  Nor- 
man did  not  encourage  the  purchase  of  the 
notes,  as  claimed  by  phiintiff.  The  court  in- 
structed the  jury  quite  fully  in  regard  to  the 
law  of  usury*  so  far  as  it  was  r^evant  to  the 
matters  In  dispute;  and  the  Ufth  instruction 
asked  was  not  applicable  to  the  facts  in  this 
case.  It  was  therefore  properly  refused. 
The  omission  of  which  plaintiff  complains 
was  the  failure  of  tlie  court  to  state  that  if 


she  relied  upon  the  representations  of  Nor- 
man, having  brought  this  action,  and  incurred 
costs  and  expenses,  an  estoppel  has  been  es- 
tablished. That  portion  of  the  charge  which 
was  considered  by  this  court  on  the  former 
appeal  was  modified,  as  given  on  the  last 
trial,  by  omitting  that  portion  which  referred 
to  prejudice  or  injury  to  plaintiff,  and  by  add- 
ing a  statement  to  the  effect  that  plaintiff 
would  be  entitled  to  recover  if  the  notes  in 
suit  were  fur  usurious  interest,  and  if  the 
declarations  in  question  were  made  by  Nor- 
man, and  relied  upon  by  plaintiff,  when  she 
purchased  the  notes.  We  think  this  cured 
the  defect  noticed  ontheforraer  appeal.  Fur- 
thermore, as  already  stated,  the  jury  found 
that  the  declarations  claimed  were  not  made. 

4.  It  is  insisted  by  appellant  that  the  ver- 
dict was  not  sustained  by  the  evidence,  for 
the  reason  that  the  agreement  upon  which 
the  alleged  usury  depends  is  executory,  not 
requiring  absolutely  the  payments  named,  and 
that  the  payment  of  the  three  notes  in  suit 
could  have  been  avoid>Hl  by  the  payment  of 
•1.400,  the  price  of  the  land,  within  two 
years.  But  the  five  $210  notes  were  a  part 
of  the  same  transaction,  and  delivered  upon 
the  same  consideration.  As  we  understand 
the  ^reement,  if  tlie  sale  was  perfected. 
Norman  was  required  to  pay  the  five  notes), 
amounting  in  the  aggregate  to  91,400.  and 
one  of  thd  $210  notes;  thus  paying  the  pur- 
chase  price,  and  15  per  cent,  interest  thereort 
for  one  year.  The  sale  was  completed,  and 
the  provisions  of  the  agreement  in  regard  to 
the  five  $210  notes  became  operative.  The 
jury  found  specially  that  the  Nebraska  mort- 
gage formed  no  part  of  the  consideration  for 
which  they  were  given,  but  that  they  were- 
given  solely  for  usurious  interest.  The  facta 
as  found  by  the  jury  show  that  they  were  not 
designed,  and  cannot  be  treated  as  penalties. 
The  evidence  tended  to  show  that  they  were 
given  as  a  device  to  evade  ttie  law  against 
usury.  The  question  of  usury  was  fairly 
submitted  to  the  Jury  by  means  of  instruc- 
tioiis  and  special  intem^torics,  and  we  are- 
of  the  opinion  that  the  evidence  is  sufficient  ' 
to  sustain  their  verdict. 

6.  It  is  claimed  that,  since  the  notes  In 
controversy  and  the  notes  for  $1,400  were  all 
given  as  a  part  of  one  transactiunf  the  latter 
cannot  be  usurioos  if  the  former  were  not;, 
and  that  it  was  decided  in  Seekel  v.  Normao, 
63  Iowa.  128,  18  N.  W.  Rep.  695.  that  a  pi>r- 
tion  of  the  former  were  not  osurious.  The 
adjudication  in  that  case  does  not  seem  to- 
have  been  made  an  issue  in  the  court  below. 
There  is  no  reference  to  it  in  the  pleadings, 
nor  does  it  appear  in  the  evtdenoe  submitted, 
and  we  find  It  unnecessary  now  tocunslder- 
its  effect. 

6.  In  response  to  the  Interrogatory,  "Had- 
the  plaintiff  *  •  «  any  knowledge  that 
the  notes  in  suit  were  usurious  at  the  time 
she  purchased  them?"  the  Jury  answered, 
**I>o  not  know."  Appellant  contends  that 
an  answer  in  the  affirmative  or  negative 
should  have  been  required.  The  jury  founds 
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qwdallx  tluit  plaintiff  made  no  tnqnliy  of 
Nonnan,  before  purchasing  tbe  notes*  as  to 
whether  they  "were  all  right,  and  would  be 

Cid ;  that  Norman  did  not  stato  to  plaintiff. 
Tore  the  notes  were  pttrchased,  tliat  tbej 
were  all  right,  and  would  be  paid;  and  that 
plaintift  did  not  in  any  manner  rely  upon  aucb 
representations  in  purchasing  tbe  notes.  In 
view  of  these  special  findings,  the  knowledge 
of  plaintlfl  as  to  the  usurious  character  of 
the  notes  at  the  time  she  purchased  them  was 
immHterial,  and  no  prejudice  could  have  r^ 
snlted  to  defendant  from  the  failure  of  the 
Jury  to  give  a  different  answer  to  the  inter- 
rogatory In  question.  The  cases  of  Darling 
T.  West.  51  Iowa,  259.  1  N.  W  Rep.  531, 
and  Fiak  y.  Railway  Co..  74  Iowa,  427,  38 
N.  W.  Uep.  132,  are  not,  therefore,  in  point 

7.  The  fifth  special  finding  was  as  follows: 
"Did  the  notes,  aggregating  $1,830,  pur- 
ebased  by  plaintiff  by  reason  of  such  repre- 
sentations, embrace  the  notes  in  suit?  An- 
*uw.  Yes."  Appellant  contends  that  this 
was  equiralent  to  a  finding  that  the  notes  In 
controversy  were  purchased  by  plaintiff  by 
reason  of  certain  representations  made  by 
Norman.  Bat  an  examination  of  all  the 
special  findings  makes  it  clear  that  the  jury 
did  not  intend  the  one  In  question  to  have 
that  effect,  and  that  the  answer  was  not  in< 
tended  to  be  responsive  to  the  words,  "by 
reason  of  sncb  representations,"  as  applied 
to  the  notes  in  suit.  Some  of  the  evidence 
tended  to^show  that  representations  were 
made  by  Norman  in  regard  to  the  other  notes 
purchased  by  plaintiff,  and  the  jury  may  have 
understood  that  those  were  the  representa- 
tions to  which  the  Interrogatory  referred. 

8.  After  the  oloee  of  the  evidence,-  and 
while  the  court  was  reading  its  charge  to  the 
jury,  plaintiff  asked  permission  to  offer  ad- 
ditional testimony  alleged  to  have  been  new- 
ly discovered.  It  is  alleged  that  the  evidence 
would  have  been  given  by  one  Woolner,  and 
that  his  knowledge  of  the  case  was  known  to 
plaintiff  but  a  short  time  tiefore  the  applica- 
tion was  made.  The  evidence  was  cumula- 
tive in  its  character,  and  no  diligence  to  prove 
it  IS  shown .  Woolner  had  been  a  book-keeper 
of  the  husband  of  plaintiff  for  15  years,  and 
during  that  time  was  In  confidential  relations 
with  him.  The  hasbaod  seems  to  have  acted 
as  tbe  agent  of  plaintiff  in  the  purchase  of 
the  notefl»  and  to  have  been  concerned  in  this 
litigation.  We  cannot  say  that  there  was  an 
abuse  of  the  discretion  of  the  court  In  refus- 
ing tbe  permission  asked. 

9.  Appellant  Insists  that  tbe  court  erred  in 
not  rendering  Judgment  against  appellees, 
and  in  favor  of  the  state  for  the  use  of  the 
school  fund.  Whether  tbe  appellant  hassuch 
an  interest  In  this  question  as  to  be  author- 
ized to  raise  It  we  need  not  determine.  The 
evidence  shows  that  the  principal  sum  has 
been  fully  paid,  and  the  jury  found  that  tlie 
notes  in  suit  were  given  solely  for  usurious 
interest.  The  evidence  shows  that  a  consid- 
erable amount — ^in  the  aggregate,  more  then 
enongb.  aa  claimed  by  appellee,  to  equal  the 
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forfeiture  authorized  statute— has  been 
paid  on  the  notes  given  with  those  In  suit. 
If  the  claim  of  appellees  is  correct,  the  caae 
falls  within  the  rule  announced  in  Easley  v. 
Brand,  18  Iowa,  182;  for  all  the  notes  must 
be  regarded  as  forming  apart  of  onecontract, 
and  the  judgment  contended  for  would  not 
be  proper.  This  conclusion  is  not  in  conflict 
with  anything  said  by  this  court  on  the 
former  appeal. 

10.  We  have  examined  all  the  questions 
discussed  by  counsel  for  appellant,  but  find 
no  reversible  error.  The  judgment  of  the 
district  oourt  Is  afBrmed. 


Toledo  Bat.  Bank  9.  Batbxamk. 
{Supreme  Court  of  Iowa.  Oct  4, 1889.) 

Sau^Waburtt— Waivix  Bvidbho— Aimm- 
man. 

1.  After  a  scale  has  been  set  up  and  tested,  tbe 

Sving  of  a  note  therefor,  though  not  required  bj 
e  contract  of  mIb,  is  not  a  vraiver  of  a  vrarrantj 
of  the  Bcale.  In  the  absence  of  anything  to  show 
the  ooneluuTeiieM  of  ttie  test,  or  any  intent  to 
waive  kiioh  warranty. 

3.  Id  an  action  on  the  note,  evidence  that  the 
scale  was  unreliable  and  of  no  value  is  competent, 
and  ii  soffldeDt  to  sustain  a  verdict  ftvdenndaot, 
without  erldeDoe  of  tests  made  hy  experts  with 
standard  vreiffhta. 

8.  The  jury  having  been  charged  that,  if  the 
■cale  was  worthleas  when  delivered,  there  was  a 
failure  of  ooostderation,  an  Interrcwatory  aa  to 
whether  there  was  any  consideration  Is  not  objeo* 
tionable  as  odllng  for  a  oonolusion  of  law. 

4.  Where  the  defenses  are  failure  of  considera- 
tion and  breach  of  vrarranty,  and  the  evidence 
warraata  the  Jury's  finding  such  failure.  It  is  their 
duty  to  allow  nouilnff  on  the  warranty,  and  to  ie> 
turn  a  verdict  for  defendant. 

6.  It  is  not  error  to  strike  off  an  smendment  to 
plaintiff's  reply,  aUeglng  that  defendant  had  never 
offered  to  rescind  the  oontraot,  or  to  return  the 
scale,  as  it  allies  nothing  affecting  defendant's 
right  to  recover  on  either  of  his  defenses. 

Appeal  from  district  coort,  Flymontb  coun- 
ty; SooTT  M.  Ladd.  Judge. 

Action  to  recover  an  amount  aU^^  to  be 
due  on  a  pnKni8S0i7  note.  Tliere  was  a  trial 
by  jury,  and  a  verdict  for  defendant,  upon 
which  judgment  was  rendered  for  coata.  The 
plaintiff  appeals. 

/.  If.  StrubU,  for  appellant 

BoBiNSON.  J.  On  the  8th  day  of  August, 
1887.  the  defendant  gave  to  the  Howe  Manu- 
facturing Company  an  order  for  a  six-ton 
standard  acale.  The  scale  was  delivered  and 
set  op  and  tested  by  an  agent  of  tbe  seller, 
and.  so  far  as  then  ascertained,  it  was  satis- 
factory to  defendant.  Tbe  note  in  suit,  dated 
August  25,  1887,  for  9132.50,  due  60  days 
after  its  date,  waa  then  given.  At  the  same 
time  defendant  paid  the  agent  $10,  which  was 
indorsed  on  the  note.  Before  the  note  t>e- 
came  due,  it  was  sold  to  plaintiff,  but  not  in- 
dorsed until  after  maturity.  Defendant  ad- 
mits the  making  of  tbe  note,  but  claims  that 
the  consideration  therefor  wholly  failed;  tliat 
the  scale  for  which  It  was  given  was  war- 
ranted to  be  made  in  a  durable  and  workman- 
like manner,  and  to  give  standard  United 
States  weights,  but  proved  to  be  wwthleas; 
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ftlBo  that  it  was  warranted  1^  the  Howe  Man- 
nfaetnring  Coropanj  to  be  made  in  a  durable 
and  workman-like  manner,  and  to  give  stand- 
ard United  States  weights;  that  tiie  warranty 
was  false,  and  that  be  has  been  damaged  in 
eonseqnenoB  in  the  snm  of  9800.  He  de- 
mands judgment  tor  costs,  and  asks  that  hts 
damages  be  offset  against  the  claim  of  plain- 
tiff. 

1.  The  order  for  the  scale  did  not,  in  terms, 
require  the  giving  of  a  note  in  settlement,  al- 
though it  required  payment  as  provided  In 
the  note.  Appellant  insists  that  the  giving 
of  the  note,  after  the  scale  was  set  up  and 
tested,  must  be  r^rded  as  a  full  settlement 
for  the  scale,  aud  the  warranty  thereof,  for 
the  reason  thai  it  was  not  required  by  the 
ctmtract  of  the  parties,  but  wu  voluntary  on 
the  part  of  defendant.  When  the  n<de  was 
given,  the  approaches  to  the  scale  had  not 
been  constructed,  and  there  is  nothing  in  the 
record  to  indicate  that  the  test  made  was  re- 
garded as  final  and  condusive,  nor  was  any 
intent  to  waive  the  warranty  shown.  In  our 
opinion,  the  giving  of  Uie  note  should  not 
have  the  effect  claimed  for  it  by  appellant. 
Aultmao  v.  Wheeler,  49  Iowa,  647. 

2.  Appellant  contends  tlut  the  verdict  Is 
not  sustained  by  the  evidence,  and  Uiat  much 
<if  the  evidence  introduced  was  incompetent. 
Most,  if  not  all,  the  evidence  in  question ,  was 
admitted  without  objection.  It  did  not  show 
tests  made  by  experts  by  means  of  standard 
weights.  It  is  true,  but  it  tended  strongly  to 
show  that  the  scale  was  unreliable  and  of  no 
value,  and  it  must  be  regHTded  as  sufficient, 
toi  the  purposes  of  this  appeal. 

8.  The  jury  found  spedally  that  there  was 
no  coDSideration  for  the  note  in  suit;  that 
the  scale  was  not  as  warranted  at  the  time  of 
its  delivery  to  defendant;  and  allowed  no 
damages  by  reason  of  the  breach  of  the  war- 
ranty. Some  objection  is  made  to  the  form 
of  the  Interrogatory  submitted  to  the  jury, 
which  was  as  follows:  "  Was  there  any  con- 
sideration for  the  note  sued  on?"  The  jury 
were  charged  that,  if  the  scale  was  utterly 
worthless  and  without  value  when  delivered, 
there  was  -a  failure  of  consideration  for  the 
note.  We  think,  in  view  of  the  charge,  that 
the  interrogatory  in  question  was  proper,  and 
not  objectionable  on  the  ground  that  It  called 
for  a  legnl  conclusion. 

4.  It  is  ur^ed  that  the  scale  was  of  some 
value,  even  though  worthless  for  the  purpose 
for  which  it  was  sold;  hence  that  defendant 
was  limited  In  his  defense  to  damages  which 
resulted  from  the  breach  of  warmnty;  that, 
since  the  jury  allowed  nothing  for  damages, 
the  verdict  is  contrary  to  the  evidence,  and  a 
new  trial  should  have  been  uwarded.  The 
jury  were  warranted  in  Snding,  from  the 
evidence,  that  the  scale  was  without  value, 
and,  having  so  found,  it  was  their  duty,  un- 
der the  charge  of  the  court,  to  allow  nothing 
on  the  warranty,  and  to  return  a  verdict  for 
the  defendant.  We  think  the  charge  was  au- 
thorized by  the  facts  in  the  esse.  There  was 
no  quesHott  of  a  rescission  of  the  contract  of 


purchase  in  issue.  The  defeuMS  relied  upon 
were  a  failure  at  ocmsideratlon  and  breach 
warranty.   The  first  defense  having  been 
sustained,  tlie  other  was  immaterial. 

6.  After  the  verdict  of  the  jury  had  been 
returned,  the  plaintiff,  by  leave  of  Uie  court, 
filed  an  amendment  to  its  reply,  in  which  It 
alleged  that  defendant  bad  never  rescinded, 
nor  offwed  to  rescind,  his  oontrwit  of  pur- 
chase, and  had  never  returned,  nor  offered  to 
return,  the  scale.  Afterwards,  and  before 
judgment,  tiie  amendment  was  stricken  from 
the  files  by  Hie  court  on  Its  own  motion.  In 
this  there  was  no  error.  The  Awts  alleged 
in  the  amendment  vrould  not  affeet  the  right 
of  defendant  to  recover  on  eitliOT  of  the  de- 
fenses he  had  pleaded.  The  eontraot  fOr  the 
scale  did  ntA  reqivlre  its  return  in  any  event, 
and  defendant  was  under  no  obltgaUon  to 
resdnd  the  contact.  We  discover  no  ground 
tat  reversing  the  judgment  of  the  district 
oourt  It  is  therefore  affirmed. 


Stats  a.  Adaus. 
(Supreme  Court  of  Iowa.   Oct  4, 1889.) 

HOHIOIDB— CHAJUTUU— IIIBTR0CTIOKB. 

1.  On  a  trial  for  homiolde,  oommltted  Iqr  fliing 
a  pistol  from  tiia  window  of  a  dweUlng-taoose  into 
a  charboari  party  assembled  aboat  the  Donse  aftw 
mldolgtat,  it  18  error  to  direct  the  virj  that  mioh  s 
demoQstratlon  wonlcl  not  be  a  Bamcient  proroca- 
tiOD  to  reduce  the  kUling  to  manslaagbter. 

2.  Such  instruction  was  prejndioial  error,  al- 
though defendant  was  not  conTlcted  of  either  of 
the  aegrees  of  murder,  bat  of  manslaughter.  It 
was  defendanVs  right  to  have  bis  case  submitted 
to  the  Jury  upon  oorrect  Inatmctlons  upon  all  ma- 
terial questions  iuTolved. 

3.  Wheo  it  is  shown  that  a  homlotde  was  oom- 
mltted by  detendant,  and  there  is  some  eTidenoe 
from  whuih  the  jury  might  find  that  the  crime  was 
murder,  the  degree  of  tne  crime  la  not  for  the  oonzt 
to  determine,  and  it  is  proper  to  instruct  the  jnzT 
upon  the  law  pertaining  to  murder  in  tlu  flnt  aiu 
aeoond  degrees  and  manslaughter. 

4.  After  defendant's  counsel  had  called  the  at- 
tention of  witnesses  for  the  state  to  the  minutes 
of  their  evidenoe  taken  by  a  short-hand  reporter  at 
the  preliminary  examination,  and  to  certain  dla- 
orepanolee  between  them  and  their  testimony  on 
the  trial,  be  offered  to  read  the  minutes  to  the  jury, 
for  the  pnrpose  of  impeaching  the  witnesses,  field 
properly  refused;  defendant  haTing  fail  oppor- 
tunity to  call  the  ahort-hand  Eep<uter,  and  to  use 
bis  minutes  to  show  what  th^  oontalned. 

Appeal  from  district  court,  Monroecounty; 
Deix  Stewart,  Judge. 

The  defendant  was  indicted  for  murder  in 
the  first  degree.  He  was  tried,  and  convicted 
of  manslaughter,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  period  of 
seven  years  and  six  months.   He  appeals. 

Daniel  Anderson  and  T,  B.  Ferry,  for  ap- 
pellant. John  Y.  Stone,  Atty.  Gen.,  and 
Mabry  &  Morriaon,  toi  appellee. 

BOTHROOK,  J.  1.  Prior  to  August,  1688, 
the  defendant  was  an  unmarried  man,  and 
resided  with  his  aged  father  and  mother  upon 
a  farm  In  Monroe  county.  It  appears  from 
undisputed  evidence  in  the  case  thai  he  was 
a  peaceable,  orderly,  and  law-abiding  citizen. 
A  few  days  prixa  to  the  17th  day  (tf  that 
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mootbf  ba  wu  manled;  and  <m  the  night  of 
that  day,  at  about  9  o'dock>  he  arrived  with 
faia  wife  rthls  (atbw's  home.  The  hoofie  was 
a  log  strncture,  one  stoiy  and  ahalf  In  height. 
Within  a  short  time  i^r  his  arrivaU  the 
family  retired  for  the  night.  The  father  and 
mother  occupied  a  l>ed  fn  the  room  on  the  first 
floor,  and  the  defendant  and  his  newly-married 
wife  Blept  in  a  bed  near  a  small  window  in 
the  uppf  r  half  story  of  the  bouse.  This  win- 
dow was  in  the  south  end  of  the  building. 
After  the  family  retired,  there  was  no  light 
in  the  house.  At  about  half  past  12  o'clock, 
«  party  of  some  15  or  20  men  and  boys  of  the 
neighborhood  quietly  approached  the  house, 
and  went  up  to  the  south  side  of  it.  near  to 
the  window  in  the  second  story.  They  were 
armed  with  revolvers,  shot-guns,  and  mus- 
kets, and  some  of  them  carried  bells.  They 
-openedasudden  fire  from  the  revolvers,  guns, 
and  muskets,  and  rang  the  bells,  and  ahonted 
and  hallooed,  so  that  there  was  a  great  noise 
and  disturbance  cloee  up  to  the  house.  Att- 
ar discharging  their  flre-arma.  some  of  them 
went  round  to  the  east  side  of  the  house,  near 
where  they  knew  the  old  people  slept,  and 
kept  up  and  continued  to  make  a  disturbance. 
It  was  soon  discovered  that  one  of  the  party, 
named  Daring,  had  received  a  gunshot  wound. 
He  was  one  of  the  active  participants  in  the 
afTair,  and  carried  and  discharged  one  of  the 
guns.  He  died  from  the  pfEect  of  the  wound 
on  the  next  day.  One  Miller  was  the  leader 
of  the  party.  He  carried  a  revolver,  and, 
when  he  tiad  his  command  placHi  in  position, 
fae  fired  the  first  shot,  as  a  signal  for  the  out- 
break of  the  uproar.  Heandquite  a  number 
of  others  testified  upon  the  trial  that,  very 
soon  arter  the  tirst  shot  was  fired,  a  suraession 
of  ^m  three  to  five  shots  were  fired  from 
the  window  above,  near  where  the  defendant's 
bed  was  located.  The  men  and  twys  outside 
fltood  south  and  west  of  the  window.  Wheth- 
«r  they  were  all  in  this  position  or  not  Is  not 
certain.  But  it  appears  that  the  deceased 
was  not  directly  south  of  the  window  when 
be  was  wounded.  He  stood  west  of  south. 
Some  of  the  parties  testified  on  the  prelimi- 
nary examination  that  Ute  line  of  fire  from 
the  revolver  in  the  window  was  south  and 
downward.  At  the  trial  they  testified  that 
the  line  was  south-west  and  downward. 
Tbey  acknowledged  the  discrepancy  in  their 
testimony,  and  made  no  satisfactory  explana- 
tion of  it.  It  will  be  observed  that,  if  the 
defendant  fired  from  the  window  south  and 
downward,  the  deceased  could  not  have  been 
wounded  by  any  shot  fired  from  the  window, 
unless  the  ball  struck  some  object,  and  was 
thereby  deflected  from  a  straight  Une.  We 
do  not  recite  this  discrepancy  in  the  testi  mony 
of  the  witnesses  for  the  purpose  of  entering 
upon  a  discussion  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.  Jt  is  tlie  prov- 
ince of  the  jury  to  determine  all  conllicts  in 
the  evidence,  and  this  rule  extends  to  cases 
where  a  witness  is  in  conflict  with  himself. 
The  court  instructed  the  jury  upon  the  law 
|>ertainiog  to  murder  in  the  first  degree,  mur- 


der in  the  seoond  degreSi  and  manslaagfater. 
It  is  olatmed  by  counsel  for  the  defeiue  that 
this  was  erroneous,  beranae  there  was  no  evi- 
dence authorizing  a  verdict  for  any  degree  of 
criminal  homicide  greater  than  manslaughter. 
This  court  never  has  held  that,  where  a  party 
Is  indicted  for  murder,  the  court  should  in- 
struct the  jury  that  the  d^endant  cannot  be 
convicted  of  the  crime  charged,  when  it  Is 
shown  that  a  homicide  was  committed  by  the 
defendant.  Whether  such  an  instruction  is 
authorized  in  any  state  of  the  proof,  or  in  any 
case,  we  need  not  now  determine.  And  here 
it  is  necessary  to  again  refer  to  the  testimony 
of  some  of  Uie  witnesses.  Some  of  the  actors 
in  the  affair  testified  that  the  firing  from  the 
window  was  nearly  simultaneous  with  the 
firing  of  the  first  shot  by  the  leader  of  the 
party.  Miller,  the  leader,  testified,  upon  that 
subject,  as  follows:  "I  don't  think  it  was 
more  than  a  second  after  I  fired  the  first  shot 
until  I  saw  the  flashes  from  the  window." 
And  there  is  evidence  to  the  effect  that  a  dog 
was  aroused  and  barked  some  time  before  the 
the  first  shot  was  fired.  Now,  if  the  jury  be- 
lieved that  the  defendant  fired  the  shots  from 
the  window  at  the  time  stated  by  this  witness 
and  others,  he  must  have  been  awake  before 
they  camcand  ready  wiUi  his  revolver;  and, 
if  he  fired  in  a  direct  line  Into  the  party  on 
the  outside,  the  jury  might  have  found  that 
his  crime  was  murder.  At  least,  the  degree 
of  the  crime,  if  any,  was  not  for  the  court  to 
determine. 

2.  The  defendant  was  arrested  soon  after 
the  death  of  Daring.  A  preliminary  exam- 
ination was  had  before  a  justice  of  the  peace. 
A  short-hand  reporter  was  appointed  by  the 
justice  to  take  down  the  minutes  of  the  testi- 
mony. Upon  the  trial,  the  defendant's  coun- 
sel called  the  attention  of  a  number  of  the 
witnesses  for  the  state  to  the  minutes  of  their 
evidence,  and  to  certain  discrepancies  be- 
tween them  and  their  testimony  on  the  trial. 
Afterwards  counsel  offered  to  read  the  min- 
utes to  the  jury,  for  the  purpose  of  impeach- 
ing the  witnesses.  The  state  objected,  and 
the  objection  was  sustained.  Counsel  claim 
that  this  ruling  was  erroneous.  We  think 
otherwise.  This  oourt  has  expressly  deter^ 
mined  that  question.  See  State  v.  Hayden, 
45  Iowa,  11.  The  court  gave  to  the  defend- 
ant the  fullest  opportunity  to  call  the  short- 
hand reporter,  and  allow  Uim  to  use  his  min- 
utes as  memoranda,  and  thus  show  what  tluy 
contained.  We  think  the  defendant  has  no 
reason  to  complain  of  this  ruling. 

3.  We  do  nut  understand  counsel  to  claim 
that  the  deceased  was  wounded  by  one  of  his 
comrades.  The  defense  appears  to  have  been 
based  ontwo  grounds:  First,  that  the  defend- 
ant fired  his  revolver  over  the  heads  of  the  men 
on  the  outside;  and,  aecondt  if  the  deceased 
was  wounded  by  one  of  the  shots  fired  from 
the  window,  it  was  the  merest  accident,  Iw- 
cause  the  ball  whicli  inflicted  the  wound 
struck  the  limb  of  a  tree,  and  was  deflected 
from  a  straight  line,  so  tliat  it  struck  the  dfr 
ceased.  AU  of  the  outsiders  who  had  guns 
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or  pistols  tesHfled  tliat  th^  fired  tbem  up- 
ward. As  bearing  upon  the  question  as  to 
wlietber  ttie  slioottng  was  accidental,  the  de- 
fendant requested  tta?  court  to  charge  the 
jury  as  follows:  "If  the  defendant  shot  out 
of  the  window,  merely  Intending  to  scare 
those  who  were  shooting  below.  mA  to  stop 
the  noise  and  tumult,-  and  did  not  intend  to 
harm  them,  but  shot  out  of  the  window  sev- 
eral feet  above  their  heads,  and  the  lull  from 
his  revolver,  striking  a  limb  about  nine  feet 
above  the  ground,  was  deflected  from  its 
course  in  such  manner  as  to  strike  and  kill 
the  deceased,  this  is  a  case  of  accidental  kill- 
ing, for  which  the  defendant  is  not  crimi- 
nal/ Uableu  It  a  man  of  ordinary  prudence, 
situated  as  defendant  was,  surrounded  just 
as  he  was,  might  have  idiot  his  jnvolver 
ttirough  and  out  of  the  window,  not  intend- 
ing to  harm  any  ime,  and  lUming  It  several 
feet  above  their,  hoids,  merely  for  the  pur- 
pose of  frightening  the  ovwd  away,  in  or- 
der to  stop  the  noise  and  tumult  by  which 
he  was  disturbed,  it  was  not  culpable  negli- 

Snce  in  the  defmdant,  if  he  did  the  same 
ing,"  This  request  toehargewasrefused. 
It  is  claimed  this  was  error,  and  that  the 
court  did  not  direct  the  jury  upon  this  theory 
of  the  defense.  As  we  read  the  abstract, 
this  mnst  be  a  mistake.  In  the  third  request 
to  charge,  the  jury  were  fully  and  fairly  in,- 
structed  upon  this  feature  of  the  case.  The 
instruction  is  marked  on  the  margin  as  given 
and  signed  by  the  Judge.  There  may  be  a 
mistake  about  this  Instruction  having  been 
given.  The  abstract  is  in  typewriting,  and 
18  very  much  confused.  The  third  request 
to  charge  is  embodied  in  the  inatroctions 
given  by  the  court  on  its  own  motion.  But, 
as  the  cause  must  be  reversed  upon  another 
ground,  we  need  not  pursue  this  subject 
further.  It  Is  proper  to  remark,  however, 
that,  as  this  defendant  was  on  trinl  for  his 
life,  it  was  not  the  province  of  the  court  to 
disregard  bis  claim  as  embodied  in  the  above 
instruction.  There  was  evidence  upon  that 
subject  proper  to  besubmltted  to  and  consid- 
ered by  the  jury. 

4.  After  instructing  the  Jury  quito  fully 
as  to  the  diCTerent  degrees  of  criminal  homi- 
cide, including  the  provocation  necessary  to 
reduce  the  crime  to  manslaugliter,  the  in- 
structions proceed  as  follows :  "  The  fact  that 
one  is  being  annoyed  by  a  eharivari  party 
would  not  constitute  the  provocation  referred 
to  herein;  that  Is  to  say,  if  the  homlcidat  act 
of  the  defendant,  if  he  ia  guilty  of  such  act. 
has  in  it  sufficient  elements  toestablish  mur- 
der In  either  degree  beyond  a  reasonable 
doubt,  then  the  mere  fact  that  he  was  pro- 
voked to  the  act  by  a  charivari  would  not  of 
itself  reduce  the  crime  to  manslaughter." 
This  instruction,  in  eifect,  directs  the  jury 
that  such  a  demonstration,  made  under  the 
window  of  a  dwelling-house  in  the  middle  of 
the  pight,  would  not  be  a  sufficient  provoca- 
tion to  reduce  the  killing  of  one  of  tbe  party 
totiwerlnwof  manslaughtor.  It  is  doubt- 


ful whether  it  is  tlie  province  of  the  oouit  in 
any  case  to  direct  the  jury  as  to  what  is,  or 
what  la  not,  sufficient  provocation  to  miti- 
gate the  crime  to  the  degree  of  manslaughter. 
That  question  we  do  not  determine.  But, 
as  applied  to  the  facts  of  the  case,  we  cannot 
approve  of  the  above  Instruction.  The  party 
assembled  in  the  night  when  the  tragic  affair 
took  place  is  called  a  "oAarlvaH.**  Its  ob- 
ject is  about  as  barbarous  as  the  pronunda- 
tlon  of  its  name.  Whatever  toleration  It 
once  had,  has  long  since  passed  away.  Even 
when  in  vogne  it  was  often  attended  with 
violence  and  bloodshed.  If  it  ever  was  al- 
lowable to  dlract  a  Jury  that  such  an  assem- 
blage, with  all  its  tumult  and  confusion,  was 
not  a  great  provocation  to  tlwse  annoyed  and 
insulted  by  it,  that  time  has  passed  awi^. 
Webater  says  of  the  custom  tint  "it  was  at 
first  directed  against  widows  who  married  a 
second  time,  at  an  advanced  age,  hut  is  now 
extended  to  other  occasions  of  nocturnal  an- 
noyance and  Insalt."  It  Is  clsimed  by  coun- 
sel for  the  Btato  that  this  instructton  is  with- 
out prejudice,  because  the  defendant  was  not 
convicted  of  either  of  the  degrees  ct  murder. 
But  it  was  the  right  of  the  defendant  to  have 
a  fair  and  impartiaTtrial.and  to  demand  that 
his  case  should  besubmltted  to  the  jury  upon 
correct  instrui^ions  upon  all  material  ques- 
tions involved.  It  the  case  of  State  v. 
Tweedy,  11  Iowa,  350,  the  defendant  was 
convicted  of  manslaughtor  upon  an  indict- 
ment for  murder  in  the  second  degree.  The 
cause  was  reversed  by  this  court,  and  re- 
manded for  a  new  trial.  He  was  again 
put  upon  trial  ftxr  murder  in  the  second 
degree,  and  was  convicted  of  manslaughter. 
It  was  held,  upon  a  second  appeal,  that  it 
was  error  to  put  him  on  trial  for  murder 
in  the  second  degree,  and  this  oourt  would 
not  presume  that  he  was  not  prejudiced 
thereby.  In  the  case  of  Stato  v.  Boyle,  28 
Iowa,  522.  where  the  indictment  was  held 
to  be  defective  for  murder  in  the  first  de- 
gree, but  good  for  murder  In  the  second  de- 
gree, and  the  defendant  was  convicted  of  the 
last-named  crime,  it  was  held  to  be  error  to 
instruct  the  jury  that  the  indictment  suffi- 
ciently charged  the  defendant  with  murder 
in  the  first  degree.  Tbe  principle  involved 
in  the  cited  cases  appears  to  us  to  be  tbe  same 
as  that  now  under  consideration.  Tbe  tend- 
ency was  to  confuse  and  mislead  the  jury  as 
to  one  of  the  most  important  questions  in 
the  case,  andr  to  impress  upon  their  minds 
that  the  conduct  of  the  party  engi^^  In  the 
tumult  should  be  lightly  considered  by  tbem. 

A  number  of  other  questions  are  presented 
in  argument,  which  we  will  not  now  con- 
aider.  The  case,  being  a  criminal  one,  by 
leave  of  the  court  was  presented  in  manu- 
script, excepting  brief  printed  arguments  by 
counsel.  The  atstract.  aa  we  have  aald,  is 
very  much  confused,  and  we  have  found  it 
quite  difficult  to  intelligently  examine  the 
case.  Our  conclusion  is  that  the  defendant 
should  have  a  new  trial.  Beversed. 
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Hopkins  «t  ol.  «.  Pnc&Nix  Ins.  Go 
fSupre?M  Count  of  Iowa.  Oct.  8, 188S.) 

IKSDRANOX— GA.irCKLU.T10K— B8TOPPBI. 

1.  A  poller  provided  that  It  might  be  tonnl- 
utod  at  any  tune  on  notioe  toaaaured,  and  retund- 

a[  or  tendering  a  ratable  proportion  ot  the  pre- 
amfortbeunezplredtenn.  The erldenoa showed 
that  the  eraipanr'a  local  agent,  acUng  onder  in- 
atmetioDB,  notified  aaaorea  that  the  policy  was 
oanoeled;  that  aasnred  carried  the  poUor  to  their 
office  to  surrender  it,  hnt,  as  defendant's  wents 
did  not  call  for  it,  It  waa  not  delirered,  ana  that 
assured  began  nesotlatloDB  for  other  usnranoe. 
Held  sofflcient  to  Jostify  a  finding  that  the  policy 
bad  been  canceled. 

2.  The  assured  having  aoqnlesced  in  the  can- 
oedlatlon,  though  no  repayment  of  the  premiam  or 
tender  waa  maqai  to  estopped  to  sat  up  the  non- 
payment. 

Appeal  from  district  oonrt,  Woodbury  ooon- 
t7;  Gbobqs  W.  Wakbpibld.  Jadge. 

Action  npcm  a  pcdii^  of  inaunnce.  A 
juilgnieiit  was  rendared  for  defendant  upon 
a  trial  hy  Um  eourt  without  a  Jury.  Flafn- 
tiffs  appeal. 

John  H»  Wta/MTt  tor  appellants.  C,  L. 
Wright,  for  appellee. 

Bkck,  J.  1.  The  case  was  first  tried  to  a 
jury,  and  a  verdict  had  for  plaintiffs,  which, 
on  motion,  was  set  aside,  and  a  new  trial 
had  to  the  court  without  a  Jury.  No  ques- 
^on  arises  upon  this  appeal  involving  any 
oUier  ruling  of  the  district  court,  exo^t  the 
judgment  for  defendant  rendered  upon  the 
evidence,  which  is  alleged  to  be  erroneous,  In 
that  it  is  without  thesupportof  theevidence; 
and  but  a  single  quwtion  of  fact  is  In  con- 
troversy, namely,  whether  the  policy  before 
the  loss  occurred  had  been  canceled.  The  is- 
suing of  the  policy,  and  the  loes  of  the  prop- 
erty insured  by  fire,  are  not  disputed.  Defend- 
ant pleaded,  and  maintained  at  the  trial,  that 
the  policy  had  been  canceled  by  defendant 
under  a  provision  therein  contained  to  the 
effect  that  the  policy  "may  be  terminated  at 
any  time,  at  the  option  of  the  company,  on 
giving  written  or  verbal  notice  to  that  effect, 
and  refunding  or  tendering  a  ratable  propor- 
tion or  the  premium  tor  the  unexpired  term 
of  the  policy."  The  policy  was  upon  the 
furniture,  fixtures,  and  stage  propertira  ot  a 
theater,  which,  as  is  shown  by  evidence, 
l«longed  to  tlie  class  usually  designated  ''va- 
rieties." The  local  agents  of  the  defendant 
were  directed  to  cancel  the  policy,  under  the 
provision  of  the  policy  above  quoted.  The 
agents  of  the  defendant  testify  that  they  no- 
tified the  assured  of  this  direction,  and  tlmt 
the  policy  was  canceled,  and  no  insurance 
waa  held  by  plaihtiffs  under  it.  The  aa- 
aored  recognized  the  fact  that  they  had  no 
Insurance  under  the  policy,  and  entered  into 
negotiations  to  secure  insurance  in  the  place 
of  the  p<dicy  canceled.  The  policy  was  not 
given  up,  but  was  brouglit  by  the  assured 
to  their  place  of  business  to  be  surrendered 
to  defendant,  but,  as  its  agents  did  not  call 
for  it,  the  policy  was  not  delivered  to  them. 
The  assured  reoognlzed  the  fact  that  the  pol- 
icy was  canceltrd,  and  so  regarded  it.  The 
asaured  were  not  paid  the  ratable  proportion 
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of  the  premium  tor  the  unexpired  time  ot  the 
policy,  and  no  tender  thereof  was  made,  bat 
tboy  never  demanded  it  as  a  omidltion  to  the 
cancellation  of  the  ptdlcy,  and  made  no  claim 
against  cancellation  on  the  ground  (A  snch 
non-payment.  The  policy  was  regarded  by 
both  parties  as  canceled,  and  no  longer  cov- 
ering the  property. 

2.  The  condition  of  the  contract  provides 
that  the  company  may  cancel  the  policy  upon 
payment  of  the  pr**mlum  so  for  as  it  re- 
mained unearned.  It  is  meant  by  this  condi- 
tion that  the  company  may  compel  cancel lar 
tion  upon  such  payment,  but  it  is  not  meant 
that  cancellation  cannot  be  agreed  upon 
by  the  parties  unless  the  payment  be  nuide. 
In  the  case  before  us  the  evidence  shows  that 
the  cancellation  was  recognized  by  both  the 
agent  of  defendant  and  the  assured,  and  nei- 
ther party  regarded  the  policy  thereafter  to 
be  of  force.  Surely  it  would  be  most  in- 
equitable for  the  assured  to  so  speak  and  act 
as  to  Induce  defendant's  agent  to  believe 
tliat  plalntifb  regarded  the  policy  as  can- 
celed, and,  thus  leading  them  into  a  feeling 
of  security,  indnce  them  not  to  make  formiU 
tender  of  the  unearned  premium,  and  demand 
the  poli^,  with  proper  writing  at  cancella- 
tion indorsed  thereon.  They  are  now  es- 
topped to  set  up  the  non-payment  of  the  un- 
earned premium,  after  liaving  Induced  the 
belief  of  defendant's  agent  that  cancella- 
tion was  recc^nized  by  them  without  such 
payment.  In  support  of  these  views,  see 
Kirby  v.  Insurance  Co..  13  Lea.  340;  Hillopk 
V.  Insurance  Co..  64  Mich.  531.  20  K.  W. 
Bep.  571.  The  foregoing  discussion  dis- 
poses of  all  questions  in  the  case,  and  leads 
to  the  conclusion  that  the  judgment  the 
district  court  ought  to  be  affirnwd. 


Knapp  &  Bpattldino  Co.  o.  Babnabd  et  ai. 
(Suprems  Court  nf'Iowa.  Oct.  8, 188(L) 
ATTACHmar— Omiioir  Bvinnio*— Appmi. 

1.  Where  defendants  in  attachment  set  up  a 
claim  for  damages  by  reason  of  the  attaohment.  it 
may  be  shown  that  some  of  the  attached  property, 
which  was  a  retail  hardware  stock,  was  salable 
only  at  a  oertatc  season,  and  that,  having  been  held 
through  the  season  ander  the  attachment,  it  would 
have  to  be  carried  in  stocik  until  the  next  year. 

8.  It  is  competent  for  a  dealer  In  hardware  to 
sUte  what,  in  his  opinion,  will  be  the  damage  to 
the  property  by  reaaon  of  Its  being  carried  into  the 
next  year's  stock. 

8.  The  objection  that  the  answer  did  not  allege 
that  the  damages  which  defendants  seek  to  reoover 
are  unpaid  will  not  be  considered  when  raised  for 
the  first  time  on  vppeaL 

Appeal  from  district  oouit,  Bloux  county; 
S.  M.  Ladd,  Judge. 

Action  aided  by  attachment  to  recovery 
balance  due  on  account  for  merchandise  sold 
by  ptaintift  to  defendants.  The  defendants 
admit  the  account  of  plaintiff,  ljut  seek  tore- 
cover  actual  and  exemplary  damages  tor  the 
alleged  wrongful  and  malicioue  suing  out  of 
tiie  writ  of  attachment.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  tor  a 
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part  ot  the  amonnt  plaintiff  claimed.  Flatn- 
bff  appeals. 

John  y.  Weaver^  for  appellant.  Wm. 
ffutchifuon  and  Joy,  Hudson  it  Joy,  for  ap- 
pellees. 

BoBXNB(»7,  J.  It  is  eoneeded  tbat  tbe  bal- 
ance due  plaintiff  on  Its  account  was  9693. 
The  Jury  allowed  defendants  9413  as  actual, 
and  938  as  exemplary,  damages;  fixing  the 
amount  of  plaintiffs  recovery  at  9242. 

1.  The  jury  found  specially  that  each  of 
the  three  grounds  for  an  attachment  alleged 
In  the  petition  was  untrue,  and  that  plaintiff 
had  no  reasonable  ground  for  believing  it  to 
be  true  when  the  attachment  was  sued  out. 
Appellant  insists  that  the  special  findings 
and  verdict  arenotsustained by theevldence. 
That  we  have  read  with  care,  and  conclude 
that  it  Is  sufficient.  Although  the  evidence 
as  to  malice  is  somewhat  meager,  yet  we  are 
of  the  opinion  that  it  may  have  been  found 
from  certain  facts  which  some  of  the  evi- 
dence tended  to  prove. 

2.  The  property  taken  under  the  writ  of 
sttachment  constituted  a  part  of  the  retail 
stock  of  hardware.  It  seems  to  have  been 
held  under  the  writ  from  the  7th  day  of  July, 
1888.  until  the  trial  In  the  court  below,  which 
commenced  on  the  1st  day  of  the  next  Octo- 
ber. Defendants  were  permitted  to  show, 
against  the  objection  of  plaintiff,  that  some 
of  the  goods  were  salable  only  at  certain 
seasons*  and  tbat,  in  consequence  of  the 
proper  season  of  1^8  having  passed,  some  of 
the  goods  would  have  to  be  carried  in  stock , 
until  the  next  year.  In  this  there  was  no 
error.  The  evidence  objected  to  was  mate- 
rial and  proper  to  show  Bomethlng  of  the 
causes  and  exti^nt  of  the  depreciation  In  the 
value  of  the  goods. 

3.  A  witness  for  defendants  was  asked  to 
state  what  the  damage  would  be  by  reason 
of  tbe  goods  having  been  made  unsalable  for 
Uiat  season,  and  was  'permitted  to  answer. 
Appellant  insists  that  the  question  was  im- 
proper, in  that  it  called  for  a  conclusion  of 
the  witness;  that  the  true  measure  of  dam- 
age was  the  difference  between  the  market 
value  of  the  goods  when  seized  and  their 
value  at  the  date  of  the  trial.  The  rule  con- 
tended  for  by  appellant  would  be  appI^:able 
in  some  cases,  as  in  cases  of  contracts  for  the 
saleotprnperty;  but  we  do  not  think  itsbould 
govern  in  cases  of  this  kind.  The  evidence 
shows  thiit  some  of  the  goods  in  controversy 
were  salable  only  at  certain  seasons  of  the 
year;  that,  if  carried  over  from  one  season  to 
another,  they  are  subject  to  damage  from 
dust  and  moisture,  and  liable  to  be  In  but 
little  demand  the  second  season,  by  reason  of 
injpi'ovements  in  new  goods,  and  that  goods 
out  of  season  are  sold  by  dealers  atadiscount. 
The  witness  in  question  was  a  hardware 
dealer,  and  his  testimony  was  in  the  nature 
of  expert  evidence.  We  think  it  was  compe- 
tent. 1  Suth*.  Dam.  786;  Vandine  v.  Bur- 
pee, 13  Mete.  288;  Shattuck  v.  Railroad  Co.,  6 
Allen.  115;  Bog.  Exp.  Test.  §  152. 


4.  It  is  not  allcf^  in  the  answer  that  the 
damages  which  d^endants  seek  to  recover 
are  unpaid,  and  no  evidence  upon  that  point 
was  oRered.  It  is  urged  by  appellant  that 
the  failure  to  plead  and  prove  the  non-pi^ 
ment  of  damages  is  a  fatal  defects  for  which 
the  judgment  of  the  court  below  must  be  ra- 
vened. The  question  decided  in  Byder  t. 
Thomas,  32  Iowa,  56,  and  Homer  v.  Harri- 
son. 87  Iowa,  378.  relied  upon  by  appellant, 
arose  on  demurrer.  Tbe  ,case  of  Hencke  v. 
Johnson.  62  Iowa,  655.  17  N.  W.  Bep.  766, 
is  more  nearly  In  point;  bnt  the  dedsion  In 
that  cMe  was  made  to  torn  upon  the  fact  that 
no  evidence  of  any  damages  was  offered  on 
the  trial,  and  tlie  first  intimation  the  plain- 
tiff  had  that  damages  would  be  awarded 
against  him  was  when  judgment  was  ren- 
dered. In  this  case  the  idleged  wrongful  su- 
ing out  of  the  writ,  and  the  damages  which 
defendants  were  entitled  to  recover  therefor, 
were  the  only  Issues  tried.  The  qnestion  at 
payment  was  not  In  any  manner  raised.  It 
was  contended  by  appellant  tbat  the  writ  was 
rightfully  sued  out,  tbat  it  had  not  been 
guilty  of  any  wronirf ul  act,  and  that  defend- 
ants had  not  sustained  any  damages  which 
constituted  a  valid  olafm  against  plaintiff. 
Under  these  circumstances  we  think  plalUF 
tiff  should  be  held  to  have  waived  the  right 
to  take  advantage  of  the  omission  of  the  an- 
swer now  urged.  We  discover  no  error  in 
the  record.  The  judgment  (rf  Uie  district 
court  is  afflrmM. 


HiNBSLKT  «.  Mahaska  Couktt. 

(Supreme  Court  of  Iowa.  Oct.  7, 18S9.) 
JnmoBS  or  ths  Fbaob— Fxbs— GRiHnr4i<  Casu. 

1.  Code  L>wa,  {  3804,  provides  that  a  Jastioe  ci 
the  peace  1b  entitled  to  fees  **for  each  official  cer- 
tificate, *  *  *  25  cents;'*  "for  making  and  oer- 
tifyiDg  traDScripts,  60  cents. "  Seotioo  8806  pro- 
Tides  that  fees  **in  criminal  eases  shall  be  audited 
and  paid  out  of  the  county  treasury  In  any  case 
where  the  prosecution  fails,  or  where  snoE  fees 
cannot  be  made  from  the  person  liable  to  pay  the 
same;  the  facts  being  certified  by  the  Justice,  and 
verified  by  affidavit. "  Ajustioemadeacopyof  the 
entries  in  his  docket  In  criminal  oases  in  which 
the  prosecution  failed  or  defendants  were  insolV- 
evt,  showioe  who  were  entitled  to  fees  and  tiia 
amount-4.  Plaintiff  called  these  copies  "tran- 
scripts, "  and  filed  them  with  the  county  auditor. 
To  each  copy  was  attached  a  certificate  "that  the 
foregolDff  IS  a  true  transcript  of  costs  from  my 
doi^t;  that  the  Items  charged  are  legal;  and  that 
the  costs  eonmerated  have  not  been  paid."  Held, 
that  such  copies  were  not  transcripts,  within  the 
meaning  of  section  SSOi,  for  which  the  justice  was 
entitled  to  a  fee  of  60  cents  each. 

a.  Nelthersection880&,  norseotion884S, repair- 
ing the  statement  filed  with  the  auditor  to  contain 
a  particular  account  of  the  fees  or  other  compensa- 
tion demanded,  made  It  a  part  of  the  official  duty 
of  a  justloe  to  file  the  statement  referred  to. 

8.  Under  section  8804,  entitling  a  justice  to 
fees  "  for  each  official  certificate, "  toe  justice  was 
not  entitled  to  fees  for  the  oertlfloates  attached  to 
the  copies,  as  they  faUed  to  oomply  with  seotfoa 
3606,  which  required  that  the  oertlflcate  sboold 
show  that  the  fees  claimed  were  taxed  In  criminal 
cases  when  the  prosecution  failed,  or  tbat  the 
fees  could  not  be  made  from  tbe  persons  liable  to 
pay  them. 

4.  Even  if  the  oertiflcates  had  complied  with 
the  provisions  of  the  statute,  the  Justloe  would  not 
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be  antitlsd  to  raoorer  agalust  tha  oonnty,  where 
he  failed  to  show  ihaX  they  were  fnrnUhea  at  the 
reqaest  of  the  ocra&tjr,  the  pTesnmption  being  that 
tlMj  wore  preparad  and  filed  for  the  justloe's  own 
beaeflt,  to  enable  him  to  ooUeot  fees  to  which  he 
waa  entitled. 

Appeal  txma  ditotilet  oout,  Mahaska  coun- 
ty: D.  Btan*  Judge. 

The  plaintiff  seeka  to  reoover  •276  for  fees 
alleged  to  be  dne  him  In  criminal  eases.  The 
ease  was  referred  to  a  referee,  who  reported 
his  flndinga  of  fact  and  conclaBions  of  law. 
Jadgment  waa  r8ndei*ed  in  aooordance  with 
the  report  of  the  referee  In  fftTor  of  defend- 
ant.  The  plaintiff  appeala. 

IT.  8.  Kmtoarthy,  tor  apfiellant.  O.  C. 
Morgan,  for  appellee. 

Robinson,  J.  The  referee  foand  that 
plaintiff  was  a  justice  of  the  peace  in  and  for 
a  township  in  Mahasba  county  from  the  1st 
day  of  January,  1879.  to  the  6th  day  of  Jan- 
uary, 1887.  Tliat  there  were  filed  with  bim, 
as  such  justice,  informations  In  271  orimisal 
cases  in  which  the  oosta  were  not  paid  by  de- 
fendants. That  in  all  such  cases  the  prose- 
cution failed,  or  the  defendants  were  Insolv- 
ent. That  in  each  case  the  plaintiff  miule  a 
copy  of  the  entries  in  his  docket,  showing 
who  were  entitled  to  fees,  and  the  amount  each 
one  was  entitled  to  receive,  and  that  plaintiff 
called  such  copies  "transcripts."  That  all 
the  copies  so  made  were  filed  in  the  office  of 
the  county  auditor,  and  considered  and  dis- 
allowed by  the  board  of  supervisors.  That 
to  each  pitper  so  filed  was  attached  a  cer- 
tificate as  follows:  "State  of  Iowa,  Ma* 
baska  County — ss.:  I  certify  that  the  fore- 
going la  a  true  transcript  of  costs  from  my 
docket;  that  the  Items  charged  are  legal: 
and  that  the  costs  enumerated  have  not  been 

paid.   Witness  my  hand  this  day  of 

 ,   18—.    J.   W.  HlNEBLKT,  J.  P." 

That  the  verification  required  by  section 
3806  of  the  Code  was  not  made.  The  referee 
found  as  conclusions  of  law  that  the  papers 
filed  in  the  auditor's  offlce  were  not  transcripts 
within  the  meaning  of  section  3804  of  the 
Code,  and  that  they  were  not  certified  and 
verified  as  required  by  law. 

1.  Section  3806  of  tlie  Code  is  as  follows: 
"The  fees  contemplated  in  the  two  preced- 
ing  sections  in  criminal  cases  shall  l>e  audited 
and  paid  out  of  the  county  treasury  in  any 
case  where  the  prosecution  fails,  or  where 
such  fees  cannot  be  made  from  the  person 
liable  to  pay  the  same;  the  facts  being  certi- 
fied by  the  justice,  and  verified  by  affidavit." 
The  two  preceding  sections  fix  the  fees  which 
justices  and  constables  are  entitled  to  charge 
and  receive.  Among  the  fees  to  which  the 
justice  la  entitled  are  the  following:  "For 
each  official  eertificate,  *  *  *  twenty- 
Ave  cents;  for  making  and  certifying  tran- 
script, fifty  cents."  It  is  claimed  on  behalf 
of  appellant  ttiat  a  copy  of  so  much  of  the 
justice's  record  of  a  cause  as  shows  the  costs 
taxed  is  a  transcript  within  the  meaning  of 
the  statute,  for  which  the  justice  is  entitled 
to  charge  SO  cents.   The  findings  of  the  ref- 


eree do  not  show  by  what  authority,  nor  for 
whose  benefit,  the  papers  in  question  were 
filed  in  the  auditor's  office.  Appellantclaims 
in  argument  that  they  were  filed  by  virtue  of 
sections  8806  and  3843  of  the  Code.  The 
first  ai  these  sections  does  not  in  terms  nor 
by  nec^sary  implication  require  a  transcript 
of  the  record,  nor  even  a  transcript  of  so 
mucli  of  the  record  as  shows  the  cost  taxed. 
It  refers  only  to  tlie  costs  of  jnatiees  and  con- 
stables* and  is  evidently  designed  for  their 
benefit.  Section  3843  requires  the  statement 
filed  with  the  auditor  to  contain  a  particular 
account  of  the  fees  or  other  compensation  de- 
manded. SiTeither  of  these  sections  makes  it 
a  part  of  the  official  duty  of  a  justice  to  file 
the  statement  therein  referred  to,  but,  if  it 
did,  we  are  of  the  opinion  that  such  a  stat^ 
ment  would  not  be  a  transcript  within  the 
meaning  of  section  3804. 

2.  It  is  insisted  that  if  plaintiff  is  not  en- 
titled to  recover  fees  for  transcripts  he  is  en- 
titled to  recover  for  certificates.  The  certifi- 
cate required  by  section  3806  should  show 
that  Che  fees  claimed  were  taxed  in  criminal 
cases  when  the  prosecution  failed,  or  where 
the  fees  cannot  he  made  from  the  persona 
liable  to  pay  them.  The  certificates  in  ques- 
tion fail  to  comply  with  those  requirements, 
hence  are  not  cerUficates  recognized  by  that 
section  of  the  Code.  Hut  if  the  certificates 
had  complied  with  the  provisions  of  the  stat- 
ute, plaintiff  would  not  be  entitled  to  recover 
for  them.  He  failed  to  show  that  they  were 
furnished  at  the  request  of  defendant,  and 
the  fair  presumption  from  the  record  is  that 
they  were  prepared  and  filed  for  his  own 
Iwneflt,  to  enable  him  to  collect  fees  to  which 
he  was  entitled.  If  a  justice  furnishes  the 
certificate  provided  for  by  section  3806  he  is 
entitled  to  a  fee  therefor  from  the  person  who 
requested  it,  (Code,  §  3837;)  but  he  cannot 
compel  the  county  to  pay  him  for  authenti- 
cating his  own  claim  against  It.  We  dis- 
cover no  error  in  the  record.  Tha  judgment 
<tf  tbe  district  court  la  affirmed. 


Wai;rbr  «.  Gamebok  «t  al, 
(Supreme  Court  of  lowcu  Oot  7, 1889.) 
Jci>ainiiT  BT  D>ri.Di;r— Spscino  PBBfoaiu.icGa. 

1.  Code  Iowa,  |  3877,  provides  ttiat  when  a 

Judgment  has  been  rendered  affainst  a  defendant 
served  hj  pabUcation,  and  who  does  not  appear,  he 
may,  in  two  years  after  the  rendition  of  the  Judg- 
ment, appear  and  move  to  have  the  action  retried, 
securltv  for  oosts  being  given.  Held,  that  the  two 
years  do  not  begin  to  ran  from  the  time  of  the  de- 
fault, but  from  the  time  of  the  rendition  of  the 
Judgment. 

2.  It  la  notneoessarythatthe  bond  foroosts  be 
approved  before  action  on  the  motion  to  set  the  j  udg- 
ment  aside.  If  the  bond  la  insulltcient,  or  is  not 
given  at  ^  objection  should  be  made  at  s<nna 
stage  of  the  proceedings. 

8.  Defendant  W.  purchased  land  from  defend- 
ant vendor,  and  paid  part  of  the  price  and  gave  a 
note  and  mortgage  for  tbe  balance  before  he  had 
notloe,  express  or  implied,  of  complainant's  claim 
under  a  former  oon  tract  with  the  vendor.  Action 
for  speciflo  performaooe  was  began  after  the  de- 
livery of  the  deed  to  W.,  but  before  it  was  record- 
ed. Heidi  that  a  decree  in  f  avorof  W.  was  propw. 


Digitized  by 


200 


VOBTHWESTEBK  HEPOBTBB.  Vol.  4a 


(Iowa. 


4  The  faot  that  oompMoant  bas  a  ooatraot 
for  title  does  not  gire  blm  the  ownership.  He  has 
only  an  equltT,  whioh  he  cannot  enforce  against 
W.,  who  u  a  Dona  fide  purchaser  wlthont  notice. 

5.  The  fact  that  tito  deed  to  W.  was  defeotire- 
b-  aaknowledged  givea  oomptainant,  who  haa  no 
deed  at  all,  no  aupoior  olalm* 

Appeal  from  district  court,  O'Brien  ooon- 
ty;  Scott  M.  Ladd,  Judge. 

Action  tu  enforce  the  specific  performance 
of  a  contract  to  sell  and  convey  land.  Serv- 
ice of  notice  against  all  of  the  defendants 
was  made  by  publication.  A  default  and 
Jndgmeut  was  entered  against  all  of  the  de- 
fendants. Upon  motion  of  defendant  Wicks 
the  Judgment  was  set  aside  as  to  him.  and 
he  was  permitted  to  answer  the  petition,  and 
a  trial  was  bad  on  the  issues  joined  upon  the 
pleadings,  which  resulted  in  a  judgment  for 
him  and  against  plaintiff,  who  appeals  tbero- 
from. 

H,  B.  Long  and  Warrm  Walker,  tat  ap* 
pellant.   /.  L,  B,  Feok,  for  appellees. 

Beck,  J.  1,  Theaction  was  commenced  Oc- 
tol«r22, 1883.  The  petition,  as  amended,  asks 
for  the  S[)eclflc  performance  of  a  contract  to 
eon  vey  land,  entered  into  with  pliUDtlfl  by  J  o- 
eepb  and  Mary  A.  Cameron  on  the  19th  day 
of  June.  1883.  Two  dollars  cash  was  paid 
when  the  contract  was  made.  $495  were  to 
be  paid  when  a  sufficient  deed  should  be  de- 
livered, and  the  balance  of  the  consideration. 
•1,1S0.  was  to  be  paid  in  four  years,  with  8 
per  centum  per  annum  interest,  and  secured 
by  a  promissory  note  and  a  mortgage  upon 
the  land.  A  deed  to  plaintiff  for  the  land 
was  sent  to  a  bank  for  delivery,  and  plaintiff 
did  deposit  with  and  pay  to  the  bank  the  note 
and  mortgage  and  the  cash  [myment  required 
by  the  contract,  but  that  defendants  directed 
their  deed  to  be  returned  to  them,  and  re- 
fused to  deliver  a  deed  for  the  land.  It  is 
farther  alleged  that  in  order  to  evade  the 
contract  made  with  plaintiff,  and  to  defraud 
him,  defendants  conveyed  the  land  to  Will- 
iam Wicks,  who  had  actual  and  constructive 
notice  of  plaintiff's  purchase  of  the  land. 
Wicks  is  made  a  defendant  in  this  action, 
and  the  petition  prays  that  the  conveyance  to 
him  be  set  aside,  and  that  ttie  other  defend- 
ants be  required  to  specifically  perform  the 
contract  of  sale  of  the  land  to  plaintiff.  The 
original  notice,  w'as  served  by  publication, 
proof  of  which  was  duly  made,  and  a  default 
as  to  all  of  the  defendants  was  entered,  and 
a  decree  rendered  granting  the  relief  prayed 
for  in  the  petition.  At  a  subsequent  term 
defendant  Wicks  moved  to  set  aside  the  de< 
fault  and  judgment,  and  for  a  retrial  of  the 
action,  under  the  provision  of  the  statute, 
(Code,  §  2877.)  The  security  for  costs  re- 
quired by  this  section  was  not  given.  A  blank 
bond  without  signatui*e  was  filed,  though 
certain  parties  justified  by  affidavits  as  sure- 
ties, but  did  not  sign  the  bond.  The  district 
court,  upon  the  hearing  of  the  motion,  set 
aside  the  default  and  decree  thereon,  and  or- 
dered a  retrial.   The  defendant  Wicks  filed 


an  answer,  setting  up  defenns  to  the  action, 
a  retrial  was  had  upon  the  issue  raised  by 
Wicks'  answer,  and  a  decree  was  rendered 
quieting  the  title  of  the  land  in  him,  and  die* 
missing  plaintiff's  petition. 

2.  The  cause  was  submitted  to  the  district 
court  for  decision  upon  an  agreed  statement 
of  facts,  which  tends  to  support  the  allega- 
tions of  plaintiff's  petition  as  to  the  contract 
for  the  purchase  of  the  land,  and  hts  perfonn- 
ance  thereof.  It  is  shown  that  the  bank  to 
which  Ciimeron  and  wife  bad  sent  their  deed 
to  plalnUfl  on  the  I7tfa  October,  1888,  re- 
fused to  accept  the  cash  payment  on  the  land 
on  the  ground  that  it  was  directed  to  hcAA 
the  deed  and  not  to  driver  it  nntil  farther 
directions  should  be  given.  On  the  1  Ith  day 
of  October.  1888,  defendant  Wicks  purchased 
the  land  of  agents  of  Oomeron  and  wife  for 
•2,000,  $500  cash,  and  the  balance  to  be  se- 
cured by  note  and  mortgage  at  8  per  cent, 
per  annum  Interest  The  cash  was  paid,  and 
the  note  and  mortgage  executed  and  delivered 
to  Cameron's  agents,  who,  on  the  same  day, 
sent  the  money  and  note  and  mortgage  by 
mail  to  a  bank  In  their  place  of  reeldenoe  in 
New  Tork.  On  the  IStfa  of  October  the 
Camerons  executed  to  Wicks  a  deed,  whldi 
was  sent  by  mail  to  the  bank  in  Iowa,  send- 
ing the  money  and  note  and  mortgages,  and 
was  received  on  the  2l8t  of  October,  and  on 
the  same  day  returned  to  the  New  York  bank 
for  a  certificate  of  the  clerk  of  a  coart  to  the 
official  character  of  the  person  tiding  the  ac- 
knowledgment, which  was  procured,  and  the 
deed  returned  to  the  bank  in  Iowa  and  filed 
for  record  November  9,  1883.  Wicks  went 
into  the  actual  possession  of  the  land  in  the 
spring  of  1884,  and  erected  buildings  and  im- 
provements thereon,  and  paid  off  the  note 
and  mortgage  in  1885.  and  has,  with  his 
family,  resided  upon  the  land  since  1884. 
On  the  22d  day  of  October,  1883,  plaintiff 
Sled  his  petition  In  this  case.  Wicks  was 
made  a  defendant  in  the  action  by  an  amend- 
ment filed  December,  1883.  No  actual  no- 
tice of  the  conveyance  to  plaintiff  on  the  part 
of  Wicks  was  shown  before  he  bought  and 
paid  for  the  land,  and  before  it  was  deeded  to 
him,  nor  is  it  shown  tliat  he  bad  any  knowl- 
edge of  negotiations  between  plaintiff  and 
the  Camerons  before  that  time. 

3.  We  will  proceed  to  notice  certain  objec- 
tions to  the  action  of  the  court  In  setting 
aside  the  Judgment  and  permitting  defendant 
to  have  a  retrial.  It  is  first  insisted  that  the 
proceeding  was  not  had  within  the  time 
contemplated  by  the  statute.  Code,  g  2877. 
The  section  provides  that  "when  a  judgment 
has  been  rendered  against  a  defendant,  served 
by  publication  only,"  and  who  does  not  ap- 
pear, he  may.  in  two  years  after  the  rendition 
of  the  judgment,  "appear  in  court  and  move 
to  have  the  action  retried,  and,  security  for 
costs  being  given."  he  shall  be  admitted  to 
make  defense.  The  default  was  entered 
mure  than  two  years  before  the  motion  to  set 
aside  the  judgment  was  made,  but  less  than 
two  years  after  ibe  Judgment  was  rendered. 
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Tbfl  Btatafce  provides  that  the  motton  may  be 
«ntertainecl  within  two  yean  after  the  jndg- 
mrat  la  entered.  The  default  is  not  the  ren- 
'dltlon  of  Jndfinent,  nor  the  equivalent  tiiere- 
of.  A  defoalt  ia  the  admission  of  tiie  plain- 
tiff's cause  of  action,  as  stated  in  bis  petition, 
by  fiUlare  to  appear  and  answer  thereto  after 
baving  been  duly  served  with  notice.  5 
Amer.  &  Eng.  Cyclop.  Law,  461.  The  order 
for  the  default  is  not  a  Judgment,  but  the 
formal  declanUion  of  an  admission,  which 
takes  the  place  of  evidence.  A  judgment  Is 
rendered  upon  the  default  as  a  judgment  is 
rendered  upon  evidence.  Id.  474,  475.  No 
process  can  issue  upon  a  default.  The  judg- 
ment Is  a  final  adjudication  of  the  court. 
Two  years  thereafter,  (not  after  default,) 
the  statute  cited  provides,  shall  be  extended 
to  the  defendant  in  which  to  move  to  set 
aside  the  judgment  It  la  plain  that  tiie 
limitation  does  not  begin  to  run  firom  the  de- 
fault. 

4.  No  l>ond  WHS  filed,  as  required  by  the 
statute.  The  statute  evidently  contemplates 
that  the  bond  shall  be  ordered  and  approved 
when  the  judgment  la  set  aside.  It  clearly 
is  not  to  be  approved  before  action  upon  the 
motion.  If  It  is  insufficient,  or  is  not  given 
at  ail,  objection  should  be  made  at  some  stage 
of  the  prooeeding;  but  no  objection  appears 
to  have  been  made  at  any  time  in  the  court 
below,  based  upon  the  want  of  a  bond,  or 
upon  the  sufficiency  of  the  iMnd  filed  in  the 
cue. 

5.  Upon  the  merits  of  the  case  we  think 
the  decree  of  the  district  court  ought  to  be 
affirmed.  The  deed  executed  to  plalntifT  was 
never  delivered,  nor  had  the  Gamerons  ac- 
cepted the  money  and  note  and  mortgage 
given  by  plaintiff  for  the  land.  But  the  point 
may  be  assumed  that  the  Gamerons  had  en- 
tertid  into  a  valid  contract  for  the  land. 

It  cannot  be  said  that  the  c<mtract  to  convey 
had  been  executed;  indeed,  the  object  of  this 
suit  is  to  compel  the  performance  of  the  con- 
tract. But  the  contract  made  by  the  Gam- 
erons with  Wicks,  and  the  payment  by  him 
at  $500,  and  the  execution  of  a  promissory 
note  and  mortgage,  were  all  twfore  Wicks 
had  notice,  express  or  implied,  of  plaintiff's 
claim  of  title  under  his  purchase.  The  suit 
of  phiintifl  was  commenced  after  Wicks  had 
bargained  and  paid  for  the  land,  and  after  a 
deed  had  been  made  and  delivered  to  him  by 
the  Gamerons.  It  is  true  that  before  the  deed 
was  sent  for  the  clerk  *8  certificate  the  suit  of 
plaintiff  had  been  commenced.  But  thedeed 
before  this  had  been  delivered  to  Wicks 
tlirough  his  agent,  the  bank. 

6.  It  is  argued  that  plaintiff  acquired  the 
ownership  of  the  land  before  Wicks'  pur- 
chase. It  cannot  be  claimed  tliat  plaintiff 
bad  the  title  to  the  land  lief  ore  Wicks  bought 
it,  but  it  may  be  assumed  that  he  had  a  con- 
tract therefor.  This  doea  not  give  him  the 
ownership.  It  confers  nothing  more  than  an 
equity,  which,  however,  cannot  be  enforced 
against  a  good-faith  purchaser  for  value, 
without  DoUce^  actual  or  constructive,  of 


^ntura  equity.  Wicks  was  such  a  pur> 
obaam. 

7.  It  Is  claimed  Uiat  tlie  deed  from  the 
Oamnons  to  Wicks  la  defeotlvely  atdcnowl- 
edged.  If  it  be  assumed  that  this  position 
is  true.  It  does  not  follow  that  we  must  con- 
clude plaintiff  has  the  superior  claim.  He 
has  no  deed  at  all.  Wicks  has  a  defective 
deed.  They  both  have  contracts  for  the  land. 
Wicks  paid  for  the  land  under  his  contract 
without  notice  of  plaintiff's  claim,  and  has 
proceeded  to  perfect  his  title,  while  plaintiff 
holds  no  title  at  all.  It  is  plain  that  both  the 
I^al  rights  and  equities  of  Wicks  are  supe- 
rior to  tliose  of  pl^ntiff.  These  considera- 
tions lead  us  to  the  conclusion  that  the  judg- 
ment of  the  district  court  ought  to  be  itf- 
firmed. 


Innes  v.  Dbbzez» 
(Supreme  Court  of  lowck  OoL  ^  1B88l} 
Tax-Titus. 
XJaaex  Code  Iowa,  ||  894, 89ft,  providing  that 
a  purchaser  at  a  tax-sale  may  obtain  a  treasurer** 
dead  for  tbe  property  after  three  year*  from  the 
sato,  and  seotloa  909,  provldlag  that  no  action  to 
reoover  the  proper^  stiaU  lie  unless  brougbt  with- 
in live  years  after  we  troasorer's  deed  is  executed 
and  recorded,  If  aporohaserfallstoproeareadeed 
within  eight  years  from  tbe  ssle,  ms  title  to  the 
property,  and  all  r^hta  dependant  thereon,  are 
oompletely  extingnisbed. 

Appeal  from  supericv  court  <rf  Council 
Bluffs;  £.  E.  Atlesworth,  Judge. 

Action  in  equity  to  determine  the  title  to  a 
certain  lot  in  Gouncll  Blnffs,  brought  June 
23,  1888.  The  agreed  statement  of  facts  up- 
on which  the  case  was  submitted  shows  that 
tbe  plaintiff  Is  the  owner  of  tbe  patent  title; 
that  the  lot  was  sold  November  II,  1872,  for 
the  taxes  of  1871;  that  the  tax-deed  was  exe- 
cuted June  22.  1881,  and  recorded  July  2, 
1883;  that  defendant  is  the  owner  of  said 
tax-title,  and  that  the  lot  was  open,  unin- 
closed,  and  uno«;upled,  and  not  in  actual 
possession  of  any  ime,  from  said  11th  day  of 
November,  1872,  until  said  2d  day  of  July, 
1888.  The  case  was  submitted  to  the  court 
on  the  agreed  statement  of  taxAa,  and  decree 
was  rendered  canceling  defendant's  tax-deed, 
and  quieUng  title  in  the  plaintiff,  with  judg- 
ment tor  costs  against  the  defendant.  De- 
fendant appeals. 

A.  W,  Atktpith,  for  appellant.  Walter  I, 
amith  and  J*  B.  F>  MeOte,  tot  appellee. 

GiTEN,  C.  J.  The  only  question  presented 
by  this  appeal  is  whether  defentlant  was 
iMrred  of  alt  rights  under  his  tax  certificate 
at  the  time  he  obtained  the  tax-deed  In  con- 
troversy. Revision,  §  790,  provides  timt  no 
action  for  the  recovery  of  real  property,  aold 
for  the  non-payment  of  taxes,  shall  lie  un- 
less the  same  be  brought  within  five  years 
after  date  of  the  sale.  In  Eldridge  v.  Kuehl, 
27  Iowa,  160,  it  was  held  that  this  meant 
completed  sale;  that  ia,  from  the  execution 
and  recording  of  the  treasurer's  deed.  Code, 
g  902,  provides  that  the  action  shall  not  lie 
unless  the  same  be  brougbt  within  five  years 
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after  the  treasarer's  deed  is  executed  and  re* 
corded.  In  La  Hue  v.  King,  74  Iowa.  288, 
87  N.  W.  Rep.  374,  this  court  lield  that  the 
rtntnte  of  limitations  begins  to  run  a^^ainst 
a  purchaser  at  a  tax-saleat  the  time  when  he 
might  obtain  a  deed;  that  is,  three  years  after 
the  date  of  sale;  and  after  five  years  from  the 
time  it  begins  to  run  not  only  is  the  tax-title 
extinguished,  but  all  rights  which  are  de- 
pendent upon  it.  This  fullj  meets  the  only 
question  presented  by  the  appeal,  and  sua- 
tiUns  the  decree  of  the  superior  court.  The 
judgment  of  the  superior  court  ia  affirmed. 


State  t>.  Uosher. 
(Supreme  Court  of  Iowa.   Oct.  7,  IKB.) 
Phtbioiaks  asd  Subqeoks— -Liossas— Priob  Pbao- 

TICS. 

1.  I>awB  Iowa,  SlBt  Qen.  Assem.  o.  KM,  rega- 
nlatlne  the  prsctioe  of  mediclDs,  provides,  inter 
alia,  that  if  any  applicant  for  a  certificate  ''has 
bean  la  oontiiiuous  praetioe  for  a  period  of  not  lees 
than  five  nars,  "such  fact  oonstltatea  a  prima  /o- 
ete  qaaliflcatton.  Held,  that  under  aeoUtm  7  of 
■aid  act,  providing  that  the  examining  board  may 
"refuse  a  cei-Uflcate  to  any  person  who  has  been 
convicted  of  felony,  •  *  •  or  may  revoke  cer- 
tificates for  like  cause,  or  for  palpable  evidenoe  of 
incompetenoy, "  the  board  oould  refuse  a  oertifloate 
im  palpable  evldeuoe  ot  inoompetaney,  despite  the 
estaDUshed  fact  of  prior  praetioe  for  the  stafentory 
time. 

3.  On  a  trial  for  violating  the  act  by  practic- 
ing medicine  without  a  certificate,  defendant  can- 
not avail  himself  of  the  provision  excepting  from 
the  penal  provisions  of  said  act  physicians  who 
have  practiced  five  years,  "provided,  such  physi- 
cians shall  fnmlsh  the  state  board  *  *  *  satls- 
feotory  evidenoe  of  such  practice,  and  shall  pro- 
onre  the  proper  certificate, "even  though  he  has 
praoUced  zor  five  years,  muesa  he  has  the  proper 
certificate  of  the  examining  board- 
Appeal  from  district  coart*  Olierokee  coun- 
ty; C.  H.  Lewis,  Judge. 

The  defendant  was  tried  upon  information 
before  a  justice  of  the  peace,  and  convicted. 
On  appeal  to  the  district  court  there  was  an- 
other conviction,  and  judgment,  from  which 
he  appeals  to  tiiis  court. 

C.  C*.  d*  C.  L.  Ifourse,  for  appellant,  John 
7*.  8Ume,  Atty.  Gen.,  for  the  State. 

Granger,  J.  The  substance  of  the  infor- 
mation on  which  the  defendant  utunds  con- 
victed is  as  follows:  "That  the  defendant, 
on  or  about  the  23d  day  of  June,  1887,  at 
Pitclier  township,  in  said  county  of  Chero- 
kee, did  practice  medicine  and  surgery  with- 
out having  obtained  from  the  state  Iraard  of 
medical  examiners  a  certificHte  entitling  him 
to  practice  as  a  physician  or  surgeon."  This 
proceeding  has  its  foundation  in  chapter  104, 
Acts  21st  Qen.  Assem.,  being  "An  act  to 
regulate  the  practice  of  medicine  and  surgery 
in  the  state  tk  Iowa,**  The  act  pravides  that 
any  person  practicing  medicine  or  surgery  in 
any  of  their  departments  within  this  state 
shall  possess  the  qualiBcatlons  therein  pre- 
scribed. The  act  then  provides  three  tests  of 
a  3»ima  faeU  qualification:  (1)  A  written 
examination  by  the  board  of  medical  examin- 
ers on  a  scale  of  100»  in  which  examination 


the  applicant  must  attain  ancfa  an  average  aa 

the  board  may  fix  upon;  or  (2)  that  the  ap- 
plicant is  a  graduate  In  medicine;  or  (3)  that 
he  has  been  In  continuous  practice  in  thi> 
state  for  a  period  of  not  less  than  five  years, 
three  years  of  which  shall  have  been  in  one 
locality.  The  facts  as  to  the  second  and  third 
teats  are  also  to  be  determined  by  the  board 
of  examiners.  In  the  second  the  applicant 
must  present  a  diploma,  and  the  board  must 
be  satisfied  that  the  diploma  la  genuine,  and 
that  the  applicant  Is  the  riglitful  owner 
thereof.  In  the  third  the  applicant  must 
present  evidence  to  tJie  board.  In  the  form  of 
affldavita,  sufficient  to  satisfy  it  that  be  h:ta 
practiced  medicine  or  surgery  for  five  years, 
as  by  law  required.  The  act  also  provide 
that  the  board  shall  prepare  three  forms  of 
certificates, — one  for  persons  in  possession  of 
genuine  diplomas,  one  for  candidates  exam- 
ined by  the  board,  and  one  for  persons  who 
have  practiced  five  years,  as  provided  in  the 
act.  It  appearing  conclusively  on  the  trial 
in  the  district  court  that  the  defendant  was 
engaged  in  the  practice  of  medicine,  a» 
charged  In  the  information,  without  a  certif- 
icate from  the  board  of  medical  examinera* 
the  court  instructed  the  Juiy  to  return  a  ver- 
dict of  guilty. 

The  record  In  the  case  discloses  that  on  tlie 
3d  day  of  August,  1886,  the  defendant  ap- 
plied to  the  board  of  medical  examiners  while 
In  session  at  Sioux  City,  Iowa,  for  a  certifi- 
cate to  practice  medicine,  and  with  it  he  filed 
his  affidavit  allowing  that  be  was  52  years  of 
age;  that  he  was  a  resident  of  Sioux  City, 
and  had  practiced  medicine  and  surgery  there 
since  October.  1875.  To  the  application  is 
attached  the  recommendation  of  H.  N.  Mar- 
vin, M.  D.,  and  £.  £.  Lewis,  attwney,  both 
as  to  his  moral  character  and  professional 
V>rth.  The  record  further  discloses  that  the 
defendant  was  to  some  extent  examined  by 
the  t>oard  touching  his  qualifications  for  the 
practice.  To  such  an  examination  the  de- 
fendant then  objected,  claiming  that  under 
the  law  he  was  entitled  to  bis  certificate  ofv 
on  the  evidence  as  to  his  former  practice,  and 
that  under  the  law  he  was  not  required  to 
submit  to  an  examination.  The  record  of 
the  board  of  medicalexaminers.as  it  appears 
in  evidence,  shows  that  the  certiBcate  was 
refused  for  two  reasons:  Birat,  because  of 
insufficient  evidence  to  show  that  the  defend- 
ant had  practiced  for  the  time  and  as  required 
by  law;  and,  seoond,  the  examination  fur- 
nished palpable  evidence  of  his  incompetency. 

1.  The  argument  of  appellant  deals  largely 
with  the  constitutionality  of  the  act  under 
which  the  certificate  was  refused.  The  ar^ 
gument  in  this  respect  is  baaed  upon  assump- 
tions of  fact  and  law,  as  follows:  (1)  That 
the  real  grounds  for  refusing  the  certificate 
by  the  traard  was  a  finding  of  Incompetency. 
(2)  That  as  a  legal  proposition,  under  the 
act  in  question.  If  it  was  a  fact  that  the  de- 
fendant had  practiced  the  profession  both  aa  * 
to  time  and  place  as  specified  in  the  act,  he- 
was,  as  a  matter  of  right,  entitled  to  the  cer- 
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Uflcate.  (8)  ITnd«r  sncb  an  ap^ieatton  the 
boanl  has  no  riglit  to  Inquire  aa  to  the  com- 
petency of  the  applicant  tetoxe  panting  the 
oertiflcate.  These  aasumptlons  are  not  thus 
arranged  or  stated  in  terms  In  argument,  bat 
fbey  are  our  understanding  of  the  position  of 
counsel.  The  affidavit  as  to  the  time  and 
place  of  practice  is  undisputed,  and  appel- 
lant is  disposed  to  treat  it  as  a  l^lly  estab- 
lished fact.  At  the  trial  In  the  district  court 
the  defendant  attempted  to  prove  as  defen- 
sive matter  that  his  application  for  a  certlB- 
cate  was  based  entirely  on  the  facts  as  to  his 
prior  practice,  and  attempted  to  show  the 
facts  as  to  such  practice,  which  the  court  re- 
fused, holding  that  the  fact  that  he  had  prac- 
ticed, and  without  the  certificate,  was  con- 
clusive against  him.  Appellant  contends  that 
if  this  holding  of  the  district  court  is  correct, 
then  a  law  investing  the  board  with  such  ab- 
solate  power  to  deprive  a  person  of  his  pro- 
fessional or  property  rights  Is  unconstitution- 
al on  several  grounds,  and  among  them,  that 
the  deprivation  is  without  due  process  of 
law.  That  the  holding  of  the  district  court 
in  tbls  napetA  is  correct,  we  entertain  no 
doubt, — that  is.  we  entertain  no  doubt  that 
such  is  the  Intent  of  the  act.  The  act  plainly 
provides  that  the  quallQcatlons  prescribed, 
when  ascertained,  shall  be  evidenced  by  a 
certificate  of  the  board,  and  that  the  certifl- 
cate  shall  be  recorded  in  the  county  where  the 
holder  resides;  and  the  record  must  show  the 
facts  upon  which  the  certiQcate  was  granted. 
The  certificate  or  record  is  the  proper  evi- 
dence of  qualification,  and  the  ofCense  consists 
in  the  practice  of  the  profession  without  first 
procuring  the  certificate.  This  holding  dis- 
poses mainly  of  the  questions  as  to  introduc- 
tion of  testimony. 

Tlie  questions  presented  as  to  the  Invalid- 
ity of  the  act  are  only  available  for  consider- 
ation If  it  be  held  that  the  board  at  the  time 
of  the  application  could  only  inquire  as  to 
the  time  and  place  of  practice,  and  that  the 
examination  as  to  competency  is  unauthor- 
ized, because  we  can  only  adjudge  a  law  in- 
valid or  nnoonstitutional  in  a  case  where  a 
party  Is  to  be  deprived  of  his  rights  in  con- 
sequence of  the  invalidity  of  the  law.  If  the 
law  in  this  case  authorized  an  examination 
as  to  competency,  and  the  certificate  was  le- 
gally refused  because  of  incompetency,  the 
case  furnishes  no  grounds  of  complaint,  even 
if  the  law  Is  invtUid  in  other  respects.  City 
of  Muscatine  v.  Packet  Co.,  45  Iowa,  186; 
Packet  Co.  v.  Keokuk.  95  U.  S.  80;  Santo  v. 
State,  2  Iowa.  165. 

Wenow  inquire  as  to  the  right  of  the  board 
to  examine  as  to  the  competency  of  the  ap- 
plicant for  a  certificate,  where  the  applica- 
tion is  based  on  the  fact  of  a  five-years  prno- 
tice.  Early  in  the  opinion  we  used  the  term 
'*prima  facie  qualificutions"  to  avoid  an  In- 
ference that  certiQcates  granted  under  the 
"tests,"  as  there  mentioned,  were  conclusive 
thereafter  as  to  qualitications,  because  the 
act  contains  some  modifying  sections.  The 
act  contains  thefoUowlng  language:  "Sec.  7. 
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The  state  board  oC  namlnen  mqr  refuse  a 
oerti&oate  to  any  person  who  lias  been  con- 
victed of  felony  committed  in  the  practice  of 
his  ptoCesslon,  or  in  connection  therewith,  or 
may  revoke  certificates  for  like  cause,  or  for 
palpable  evidence  of  incompetency,  and  such 
refusal  or  revocation  shall  prohibit  snch  per- 
son from  practicing  medicine,  surgery,  or  ob- 
st^rlcs,"  etc.  Counsel  for  appellant  have 
not  favored  us  with  their  view  as  to  the  con- 
struction of  this  language  in  connection  with 
other  language  In  Uie  act.  it  Is  rather  as- 
sumed in  the  argument  that  no  such  right  of 
examination  is  given  the  board.  Under  the 
language  of  the  section  it  could  hardly  be 
doubted  that  the  board,  after  the  granting  of 
a  certificate,  could  in  some  manner  make  in- 
quiry as  tothecompetencyof  the  holder,  and, 
if  palpably  incompetent,  revoke  it.  In  such 
a  case  the  certlftoate  would  only  be  prima 
facie  evidence  In  his  favor.  The  effect  of 
the  certificate  might  be  overcome  by  other  ev- 
idence. It  certainly,  then,  la  not  a  fact  that 
dther  the  certificate  or  the  fact  of  the  flv^ 
years  practice  gives  to  the  holder  or  the  prac- 
titioner the  absolute  right  to  practice,  but  at 
the  foundation  of  hia  claim  lies  the  quesUon 
of  eompetenoy.  Bach  is  the  very  spirit  and 
purpose  of  the  law,  and  in  its  oonstructlon 
care  should  be  taken  to  subserve  that  pur- 
pose. We  Inquire  after  the  legislative  Intent. 
The  section  says  the  board  may  refuse  to 
grant  the  certificate  if  the  applicant  has  been 
convicted  of  felony  committed  In  the  practice 
of  his  profession.  It  must  be,  then,  that  the 
board  may  inquire  after  that  fact,  for  it  may 
either  refuse  or  revoke  for  that  cause;  and 
we  reach  the  query,  may  It  refuse  or  revoke 
for  incompetency?  The  language  In  this  re- 
spect Is  not  as  decisive  as  with  regard  to  fel- 
ony, but  we  think  it  dearly  the  lav.  It  is 
to  ns  an  unreasonable  and  Impolitic  construiy 
tion  to  hold  that  upon  such  an  application 
with  the  bo4rd  Iti  possession  of  faots  to  justi- 
fy an  inquiry  as  to  the  competency  of  the 
party,  if  In  possession  of  a  certiQcate,  that  it 
must  grant  the  certificate,  and  at  once  pro- 
ceed to  revoke  it.  Before  holding  to  that 
view,  the  language  should  be  clear  and  uih 
mlstakable  In  Its  Import.  Nothing  more 
can  be  said  of  the  language  of  the  law  under 
consideration  than  that  It  is  of  doubtful  mean- 
ing, and  that  the  doubt  extends  only  to  the 
qnery,  which  of  the  two  constructions  should 
prevail?  We  think  the  legislative  purpose  is 
best  subserved  by  holding  that  the  board,  up- 
on the  application  of  the  defendant,  had  the 
right  to  inquire  as  to  his  competency,  and 
that  the  established  fact  of  his  prior  practice 
was  no  more  than  equivalent  to  the  posses- 
sion of  a  certificate,  which  might  be  overcome 
by  a  showing  of  palpal>le  incompetency. 

The  defendant,  in  his  testimony,  denies 
having  been  examined  before  the  hoard  as  to 
competency,  but  his  testimony  In  tbls  respect 
Is  conclusively  overcome  by  tlie  record.  His 
examination,  as  shown  by  the  abstract  of  ap- 
pellant, is  brief,  and  in  these  words:  "Dr.  S. 
Moaher  was  sworn.   Said  his  name  was  Sid- 
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ney  Mosher.  That  he  was  fifty-two  yean  of 
age.  Says  he  began  reading  medicine  in  New 
York  state,  when  17  yeary  old,  with  Kelly  & 
BobfnBon,  near  Batavia.  NeTer  aiteoded 
lectures.  Been  In  the  practice  about  twenty 
years,  fieean  treatment  of  medicine  before 
the  war.  Began  in  lowat  when  government 
Qrstreguiredrevemietax.  Said  hedldagen- 
eral  practice.  Did  bnt  little  surgery.  Could 
not  say  how  many  cavities  were  In  the  heart. 
Cannot  give  the  origin  or  Insertion  of  any 
one  muscle  in  the  body.  Select  any  one? 
Said  he  could  not  answer  now.  He  was  not 
prepared  to  be  examined.  Can  you  give  the 
tlierapeutic  action  of  any  drug?  Did  not  an- 
swer. Can  you  give  the  curative  action  of 
any  single  drug  and  you  select  the  drug? 
Could  not  say."  The  eocaniination  discloses 
that  the  defendant  was  either  palpably  in- 
competent, or  stubbornly  silent.  In  either  of 
which  cases  he  has  no  grounds  for  complaint 
as  to  the  action  o(  the  board.  If  he  knew, 
and  would  not  tell,  the  board  was  Justifled 
by  his  misconduct  in  iielieving  falm  Incompe- 
tent. If  he  did  not  know,  the  result  ts  a  vin- 
dication o(  the  law 

2.  It  is  urged  that  the  defendant  is  not 
amenable  to  the  penal  provisions  of  the  act 
because  of  the  exceptions  contained  in  sec- 
tion 8.  It  is  as  follows:  **BQt  nothing  In 
this  act  shall  be  construed  to  prohibit  stu- 
dents, etc.,  from  prescribing  under  the  super- 
vision of  preceptors,  or  gratuitous  services  in 
cases  of  emergency;  nor  shall  this  act  extend 
to  prohibit  women  engaged  at  this  time  In 
the  practice  of  midwifery,  nor  prevent  the 
selling,  etc.,  of  mineral  waters,  nor  apply  to 
surgeons  of  the  United  States  army  and  navy, 
maiine  hospital  service,  nor  t6  physicians, 
as  defined  herein,  who  have  been  in  practice 
in  the  state  for  five  consecutive  years,  three 
years  of  which  shall  have  been  in  one  local- 
ity; provided  such  physicians  shall  furnish 
the  state  board  of  examiners  satisfactory  evi- 
dence of  such  practice,  and  shall  procure  tlie 

Proper  certificate,  as  provided  by  this  act." 
t  is  true,  the  defendant,  as  a  five-years  prac- 
titioner, is  mentioned  in  the  exceptions,  but 
before  he  can  make  the  provisions  of  the  sec- 
tion  as  to  exceptions  available  to  him.  he 
must  comply  with  the  proviso,  and  present 
to  the  court  "the  proper  certiflcata"  This 
he  has  failed  to  do. 

3.  It  is  said  that  the  examination  of  the 
delendant  was  not  legal,  because  not  in  writ- 
ing, as  required  by  law.  The  abstract  docs 
not  disclose  the  character  of  the  examination 
in  this  respect.  We  discover  nothing  in  the 
record  to  reverse  the  judgment,  and  it  is  af- 
firmed. 


BuBKE  «.  CinxES  9t  aL 
{Supreme  Court  of  lowa>  Oct.  4,  1889.) 
OrnoBS  DB  Facto— RBDKMpnoK  froh  Tax-Sali 

— QoUTIHa  TllIA— LlHITATIOH— EbTOPPXU 

1.  A  oertlfloate  of  redemption  troni  a  tax-sale, 

dated  In  1S6S,  was  siened  by  IL,  clerk  of  the  dU- 
triot  court,  by  R.,  as  deputy.  No  record  of  the  ap- 
polntoMiit  of  K.  was  foand,  altlioo|^  at  the  time 


redemption  was  made  the  law  required  the  ofSoer 
to  appoint  his  depulj,  and  the  appointment  to  be 
filed  with  the  oouaW  Judge.  R.  testiaed  that  be 
did  not  remember  b«Qg  appointed  or  acting  as  dep- 
uty, nor  did  he  reooUeot the certf floats;  but  stated 
that  if  hia  sl^atore  was  attached  to  the  oertlfl- 
oate as  deputy  he  was  such  deputy  when  be  placed 
it  thera  The  evidence  abowea  that  R.  was  one  of 
the  oonnty  officers,  and  that  the  county  was  s^rse- 
ly  settled,  the  ofl)<dal  duties  of  the  couoty  offlcers 
being  light,  and  that  there  was  quite  an  inter- 
change of  dnUes  amooff  them.  M.  was  awaj  a 
large  part  of  the  time,  and  the  evidence  showed 
that  B.  was  In  the  habit  of  doing  his  work  at  such 
times.  It  was  also  shown  that  M.  was  away  about 
the  time  the  certifloate  was  dated.  Theoertlflcste 
bore  the  seal  of  the  district  court  and  the  notifloa- 
tton  and  counter-signature  of  the  county  treasurer, 
SelA,  that  the  evidenee  showed  that  R.  was  at 
least  de  fncto  M.'8  deputy;  and  that  his  resnlar 
appointment,  not  being  found  on  reoord,  would  be 
presumed  to  have  been  lost. 

a.  The  evidence  showed  that  the  certificate  was 
obtained  bythe  laod-owner't  acrat,  who  had  funds 
of  the  ownw  in  his  hands,  the  latter  being  a  non- 
resIdenL  The  agent  wrote  to  the  owner  a  few 
days  after  the  date  of  the  certificate.  Inclosing  the 
certificate,  and  chareing  him  with  the  amount 
shown  by  its  face  to  nave  bean  paid.  Held  snffl- 
dent  proof  that  the  amonnt  was  paid. 

8.  The  fact  that  nether  tiie  register  of  tax- 
sales  kepi  by  the  clerk,  in  which  he  was  required 
to  make  an  entry  showing  redemption,  nor  the  rec- 
ords of  the  county  treasurer's  omoe,  showed  any- 
thing In  reference  to  the  redemption  of  the  land, 
would  not  operate  to  defeat  the  redemption,  the 
money  haring  been  actually  paid. 

4.  The  tax-deed  was  executed  In  1B71,  and  the 
land  was  unoccupied  till  1878,  when  defendant  took 
possession  under  the  tax-deed.  The  action  to  quiet 
title  was  brought  In  1885.  Held,  that  plaintiff's 
right  of  action  waa  not  barred  bj  10  years'  adverse 
poaseislon,  as  the  posseasion  was  presnmpttvelf 
In  the  holder  of  the  legal  tlUe  prior  to  1878. 

6.  Under  Code  Iowa,  |  903,  providing  that  no 
aotlon  for  the  recovery  of  real  property  sold  for 
the  non-payment  of  tazea  shall  lie,  anlesa  brought 
within  five  years  after  the  treasarer*a  dead  is  ex- 
ecuted and  recorded,  an  acUoa  the  owner  to 
quiet  title,  brought  more  than  five  years  after  the 
execution  of  the  deed,  is  not  barred,  as  the  deed 
given  after  the  redemption  was  void  and  gave  no 
right  to  the  pnrohaaer. 

6.  Plaintiff's  grantor,  the  original  owner,  ptdd 
taxes  wompUy  after  he  entered  the  land  in  1857 
ap  to  1874,  exoept  tbe  year  1866,  for  which  sale  waa 
made  and  redemption  made  thereafter.  After  he 
became  aware  that  his  title  was  questioned  be- 
cause of  the  glvins  of  the  tax-deed  after  redemp- 
Uon,  he  negtootea  to  piqr  taxes,  being  Informed 
that  tbe  time  was  past  to  make  hia  title  good. 
After  the  redempUon  he  vras  Informed  by  bis  agent 
that  the  tax-deed  had  been  issued.  Held,  that 
plaintiff  was  not  estopped  bv  ladies  from  nudn- 
talnlng  the  action  to  quiet  tlUe. 

Appeal  from  district  court,  Slonx  cottnty; 
C.  H.  Lewis,  Judge. 

Actlun  to  quiet  the  title  of  oertirin  lands  In 
Sioux  county. 

Pitta  ft  Kessey,  for  appellant,  /oy,  Su^ 
atm  di  Joy,  for  appellee. 

Granoer,  J.  Tbe  issues  Involve  tbe  va- 
lidity of  the  title  to  I60acresof  land  in  Sioux 
county.  Tbe  title  of  the  land  passed  origi- 
nally from  the  government  to  Otis  B.  Wheeler 
in  1859.  Wheeler  conveyed  the  land  to  the 
plaintiff  In  October,  18ti4,  by  special  war- 
ranty deed.  On  the  3d  day  of  August,  1868. 
tbe  premises  were  sold  for  the  taxes  of  1866 
to  William  H.  Gurley,  who  received  a  deed 
therefor  in  1871,  from  the  treasurer  of  Sioux 
county;  and  the  defendant  W.  P.  Cutler  is 
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the  owner  ot  tbe  ttOe  cmveyed  by  such  treas- 
urer's deed,  and  became  sucb  about  May, 
1878.  Since  that  time  be  has  been  in  open, 
actual,  and  visible  possession  of  the  prem> 
ises,  and  still  is.  and  has  outtivnted  tbe  same 
during  such  time,  and  has  made  valuable  im- 
provements thereon.  Pliiintiff  avers  the  in- 
vnlidlty  of  this  tax-deed  on  several  grounds, 
and,  among  them,  that  Wheeler,  the  then 
fee-title  liolUer,  redeemed  from  the  tax-sale 
on  the  6tb  of  October,  1868.  Defendants 
deny  the  fact  of  the  redemption,  and  to  our 
minds  it  is  a  controlling  question  in  the  case. 
At  the  time  of  the  alleged  redemption,  one 
B.  M.  Morse  was  clerk  of  tbe  district  court, 
and,  bj  virtue  of  his  office,  clerk  of  the  board 
of  supervisors,  and  tbe  officer  with  or  through 
whom  such  redemptions  should  be  made.  As 
we  nnderstand  from  the  testimony,  in  Octo- 
ber, 1868,  the  clerk  occupied  a  room  jointly 
wltb  the  treasurer  of  tbe  county.  Tbe  plaln- 
ttlf  presents  in  evidence  a  certtficate  of  re- 
donptlon  of  tbe  land  In  question,  bearing 
date  October  6,  1868.  regular  in  form,  and 
as  to  which  no  question  is  made  other  than 
it  does  not  bear  an  authentic  signature.  The 
signature  to  the  certificate  Is  evidently  made 
by  one  M.  N.  Beamer.  Tbe  original  certifi- 
cate is  before  ns,  and  the  true  character  of 
tbe  signature  Is  not  easily  understood.  From 
its  appearance  we  Judge  that  Reamer  first 
signed  as  clerk,  i.  **M.  N.  Beamer,  Clk.," 
and  then  sought  to  change  the  form  of  sig- 
nature, and  wrote  before  his  own  initials  the 
letter  "B.."  and  over  tbe  word  "Reamer" 
the  word  "Morse."  but  in  so  doing  he  leaves 
his  own  initial,  "N.*"  in  the  name,  and  be- 
low are  the  words,  "Deputy,  M.  N.  Beamer." 
If  we  are  correct  in  this,  the  form  of  signa- 
ture would  be,  "B.  M.  N.  Morse.  Glk.  Dep- 
nfy,  M.  N.  Reamer.**  In  such  a  ease  it 
would  appear  clearly  that  tbe  "N."  was  left 
in  the  name  of  Morse  by  mistake  or  omission 
to  erase  in  making  the  correction.  In  argu- 
ment, there  is  no  contention  but  that  Beamer 
made  the  signature  to  tbe  certificate;  butitis 
contended  that  Beamer  had  no  authority,  and 
the  argument  deals  with  bis  official  pMltion 
at  that  time  in  tbe  office  of  the  clerk  of  ttie 
district  court,  and  his  aathority  to  make  the 
signature. 

Tlie  depositions  of  Reamer  have  been  twice 
taken  in  the  case.  His  testimony  shows  that 
in  October,  1868,  be  was  chairman  of  the 
board  of  supervisors  of  Sioux  county,  and 
there  is  testimony  showing  that  he  was  act- 
ing as  recorder  of  the  county.  The  testi- 
mony shows  that  in  1868  there  were  but  few 
residents  in  tbe  county;  that  the  official  bus- 
iness of  the  county  was  very  light,  and  among 
the  different  officers  quite  an  interchange  of 
duUes  as  to  tbe  work.  The  testimony  qoite 
clearly  shows  that  Morse,  the  clerk,  was  ab- 
sent from  bis  office  mu6h  of  the  time,  and 
that  in  tbe  fall  of  1868  he  was  absent  some 
two  weeks,  and  that  during  his  absence  oth- 
ers did  tbe  work  of  the  <M&ce  for  him.  No 
record  showing  tbe  ^>pointment  of  Reamer 
as  deputy-clerk  Is  to  be  found,  and  at  that 


time  tbe  law  required  the  appointment  to  be 
filed  with  the  county  judge.  Revision  1860. 
6  642.  Tbe  law  at  that  time  made  it  tbe 
duty  of  the  oleik  to  appoint  a  deputy,  and 
hence  we  have  a  case  where  it  was  the  daty 
of  the  officer  to  appoint  a  deputy,  but  no  rec- 
ord of  the  appointment.  We  are,  then,  left 
to  other  evidence  as  to  tbe  fact  of  the  appoint- 
ment. Reamer,  In  his  testimony,  says  he  does 
not  remember  of  being  appointed,  or  of  act* 
ing  as  deputy  for  Morse;  nor  has  he  any  rec- 
ollection of  the  certlflcate  In  question.  He 
does  nol  profess  to  be  positive,  but  says  he 
has  no  recollection  on  tbe  subject.  He  says. 
If  his  signature  Is  attached  to  the  certificate 
as  deputy-clerk,  he  was  such  deputy  when  he 
placed  it  there.  The  following  is  a  part  of 
his  testimony  bearing  on  the  subject  of  his 
acting  as  deputy-clerk:  "Qtiestion,  State 
whether  or  not  Bartlftt  M.  Morse.  prlOT  to 
Octt^r  7,  1868,  directed,  requested,  or  au- 
thorized you  to  affix  tbe  seal  of  the  clerk  of 
the  district  court  of  Sioux  county  to  any 
redemption  certificate.  Anstoer.  He  may 
have  done  so,  but  I  do  not  now  recollect  it 
I  do  not  now  have  any  recollection  of  doing 
so;  but,  if  I  did  affix  tbe  seal  to  any  certifi- 
cate, I  was  legally  authorized  to  do  so.  Q.  It 
you  did  issne  any  certificate  of  redemption  for 
said  land  in  October,  1868,  then  state  why  you 
did  not  mark  up  the  tax-sale  register,  so  as 
to  show  that  the  same  was  redeemed.  A.  No 
doubt  I  could  have  told  all  about  it  at  the 
time;  but  this  occurred  nearly  seventeen 
years  ago,  and  I  do  not  remember  about  it 
now.  Q.  If  you  had  issued  any  such  certifi- 
cate as  deputy-olerk,  would  you  or  would  you 
not  have  marked  up  the  redemption  of  the 
same  upon  the  tax-rale  register?  State  the 
facts.  A.  I  should  have  done  it  as  near  right 
and  proper  at  the  time  as  I  knew  how.  I 
might  have  made  the  entry  on  the  register, 
or  might  have  left  it  for  Morse  to  make. 
Q.  State  whether  or  not  B.  M.  Morse  had. 
prior  to  the  8th  day  of  October,  1868,  re- 
quested, directed,  or  authorized  you  to  sign 
his  name  as  clerk  of  the  board  of  supervisors 
of  said  county  to  any  redemption  certifi- 
cate, or  any  other  legal  document  If  so, 
when?  A.  I  do  not  remember  that  he 
had.  I  can  only  say  that  If  I  ever  did  sign 
his  name  to  any  document  as  clerk,  that  I 
was  authorized  to  do  so.  As  I  stated  on  pre- 
vious examination,  I  do  not  remember  of  act- 
ing as  clerk  or  deputy-clerk  at  that  time,  but 
1  cannot  say  positively.  CroBt-Bxaminaiion. 
There  was  but  one  safe  in  tbe  office,  and,  if  I 
remember  rightly,  it  was  used  by  both  Brown 
and  Morse.  If  I  had  received  redemption 
money  while  acting  as  deputy-clerk  in  tbe  fail 
of  1868,1  certainly  would  have  placed  it  with 
tbe  proper  custodian,  or  put  it  in  the  safe. 
It  is  possible.  If  I  did  act  as  deputy-clerk  in 
the  fall  of  1868,  that  1  may  have  received 
money  for  the  redemption  of  lands,  and 
turned  It  over  to  Brown  or  Morse.  It  is  pos- 
sible that  I  made  out  the  certificate  of  r^ 
demptlon  upon  the  knowledge  that  tbe  money 
therefor  ttad  been  paid  In  ^  office,  without 


Digitized  by 


206 


NOBTHWESTEBN  RBPOETEB.  VOL.  43. 


(lom. 


handling  the  mon^  myself.  It  is  possible 
that  I  affixed  the  seal  of  the  district  court  to 
the  redemption  certificate,  while  acting  as 
deputy-clerk;  but.  if  so,  I  liare  forgotten  It. 
Q,  Is  it  not  possible,  Mr.  iieamer,  that,  while 
acting  as  deputy-clerk  in  the  absence  of  Mr. 
Morse,  you  may  have  issued  the  redemption 
certificHte,  as  above  described,  to  which  you 
signed  the  name  of  B.  M.  Morse  as  clerk,  by 
youi-self  as  deputy?  A.  If  I  ever  did  act  as 
deputy-clerk  for  Morse  during  his  absence  I 
may  have  issued  a  redemption  certificate,  and 
signed  the  name  of  B.  M.  Monte  as  clerk,  by 
myself  as  deputy.  It  is  possible  that  Morse 
may  have  requested  or  directed  me  to  perform 
the  duties  of  hia  office  while  he  was  absent, 
and  that  I  have  now  forgotten  it.  If  I  should 
be  shown  a  certificate  of  redemption  of  laud 
for  tax-sale  dated  October  7,  1B68,  signed  in 
my  owp  hand,  'B.  M.  Morse,  Clerk,  by  M.  N. 
Keamer,  Deputy,'  it  would  be  convincing 
proof  to  my  mind  that  Morse  had  authorized 
me  to  act  as  his  deputy,  and  tliat  I  was  so 
acting  at  the  timesuch  certificate  was  issued. 
At  that  time  Brown  and  Morse  were  much 
older  than  I,  and  I  relied  very  largdy  upon 
their  advice  and  direction  in  all  matters  per- 
taining to  office  work  which  I  dl<l  in  Sioux 
county.  They  were  much  older  than  I,  and 
more  experienoed  in  the  traDsaotion  of  ooun- 
ty  business." 

David  Bonesfleld  gave  testimony  on  this 
subject  as  follows:  "Fifty  yearsof  age.  Oc- 
cupation, farmer.  Ilesidence,  Settler's  town- 
ship, Sioux  county.  First  came  to  Sioux 
county  May  29,  1868.  Was  acquainted  in 
18t)8  with  B.  M.  Morse,  M.  K.  Beamer,  A.  J. 
Brown,  and  Andrew  St.  Glair,  and  Adam 
Scott,  at  Calliope,  Sioux  county.  Ttiere  were 
no  other  residents  in  Sionx  county  at  the  time 
I  came  there.  Morse  was  sometimes  away 
from  his  office.  Beamer  did  the  work  In  hto 
office  when  be  was  gone.  I  was  frequently 
about  the  office  up  to  Ifovember  1.  IStiS,  and 
was  familiar  with  Morse  and  Reamer.  I  re- 
member  that  Morse  was  away  about  tan  days 
in  the  fall.  Cannot  remember  the  exact 
Ume.  It  was  some  later  than  the  dleetion. 
Minor  N.  Beamer  did  Morse's  work  in  the  of- 
fice when  Morse  was  away,  and  was  recog- 
nized by  the  people  of  Sioux  county  as  Morse's 
deputy,  and  tlie  person  properly  authorized  to 
do  Morse's  official  work  when  Morse  was 
away." 

A  witness,  Peter  Bomine,  said:  "Fifty 
years  old.  iiesidenoe.  Calliope,  Sioux  county. 
Occupation,  farmer.  In  the  fall  of  1868  I 
lived  at  Galliiqw,  and  was  acquainted  with 
B.  M.  Morse,  M.  N.  Beamer,  and  A.  J. 
Brown.  At  that  time  B.  M.  ilorse  was  act- 
ing as  clerk  ctf  the  district  court,  and  A.  J. 
Brown  was  county  treasurer.  M.  N.  Beamer 
was  acting  as  recorder,  and  a  member  «f 
the  board  of  supervisors.  Queatton,  Stato 
whether  or  n(A  tbesatd  B.M.  Morse  was  aw^ 
from  Calliope  and  from  Sioux  county  for 
some  little  time  during  the  £sU  of  1868. 
jLnsioer,  He  was  away,  and  when  he  re- 
turned be  said  he  had  been  at  Fort  Dodge^ 


looking  after  some  property  that  he  had. 
During  said  period  he  was  frequently  away 
from  his  office  at  Calliope.  Q.  State,  if  you 
know,  who  did  the  work  of  Morse's  office  at 
the  times  when  Morse  was  away.  A.  Beamer 
generally  did  his  work.  Q.  State  whether  or 
not  Beamer  was  generally  looked  upon  in  the 
county  as  Morse's  deputy,  and  the  person 
property  authorized  to  do  Morse's  official 
work  when  Morse  was  away.  A.  Yes,  sir. 
He  took  charge  of  his  books  when  he  was 
gone.  I  did  not  know  oil  Morse  having  any 
deputy,  only  that  Beamer  done  his  business 
when  he  was  away.  At  that  time  I  was  quite 
familiarly  acquainted  with  all  the  county  of- 
ficers, and  had  full  opportunity  to  know  who 
did  the  work  in  the  various  offices.  I  speota 
good  part  of  my  time  there." 

B.  U.  Miller  says:  "Age  fifty  years;  farm- 
er; residence,  A^rou,  Iowa.  In  1868  resided 
in  Union  county,  Dakota.  Was  well  ac- 
quainted with  Minor  N.  Beamer  and  Bartlett 
M.  Morse.  Both  lived  at  Calliope  at  that 
time.  Morse  was  county  clerk.  I  knew  of 
Morse  being  away  from  Sioux  county  several 
times  during  the  year  *68,  and  for  several 
days  at  a  time.  It  was  customary  for  eithw 
Beamer  or  A.  J.  Brown  to  do  the  work  of 
the  office  while  Morse  was  away.  Could  not 
say  whether  Beamer  was  deputy  when  Morse 
was  away  or  not.  He  seemed  to  act  as  Morse's 
deputy  when  Morse  was  away.  Could  not 
say  at  the  present  time  whether  I  have  seen 
him  doing  Morse's  work  or  not.  Have  fre- 
quently seen  him  in  Morse's  office,  writing, 
and  attending  to  general  business.  It  was 
generally  understood  that  Beamer  or  Brown 
did  the  work  when  Morse  was  away." 

The  certificate  bears  the  impress  of  the 
seal  of  the  district  court  of  Sioux  county, 
the  genuineness  of  which  is  not  questioned. 
Below  the  signature  of  Beamer  is  also  the 
following  notification  and  counter-signature 
of  A.  J.  Brown,  the  then  county  treasurer: 
"Notified  to  and  oonntersigned  by  tbecoanty 
treasurer  of  said  county,  this  day  of  Oct., 
A.  D.  186-.  A.  J.  Bbown.  County  Treas- 
urer of  Sioux  County."  The  certificate,  and 
the  notification  at  the  bottom,  signed  1^ 
Brown,  are  made  by  filling  in  printed  forms 
t<a  that  purpose,  and  there  seems  to  have  , 
been  a  fail  u  re  to  complete  the  year  by  adding 
the  final  figure,  and  hence  the  year  stands  as 
"18&-^"  The  date  in  other  respects  corre- 
sponds with  the  certificate,  and  the  genuine- 
ness of  Brown's  signature  is  dearly  estab- 
lished by  tiie  testimony.  These  facts  In  de- 
tail have  no  substantial  dispute  In  the  testi- 
mony, and  the  question  is,  are  they  sufficient 
to  justify  a  tinding  that  Beamer  was  at  least 
de  facto  a  deputy  for  Morse  at  ttie  time  the 
certificate  was  given?  In  1  Qreenleaf  on 
Evidence,  §  92,  speaking  of  the  written  ap- 
pointment of  public  officers,  be  says:  **AJ1 
who  are  proved  to  have  acted  as  sneh  are 
presnmed  to  have  been  duly  appointed  to  the 
office,  until  the  contrary  appears;  and  it  Is 
n0b  material  bow  the  question  arises,  whether 
in  a  civil  or  criminal  case,  or  whether  the 
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<NBeer  is  or  Is  not  a  pufy  to  Hbe  noord.  no- 
lew,  being  plaintiff,  he  unnecessarily  avers 
liis  title  to  tbe  offloe,  or  the  mode  ot  Itia  ap- 
pdntment.  In  vhlch  case,  as  has  already 
been  shown,  tbe  proof  most  support  the  en- 
tire allegation.**  In  Fhillipps  on  Evidence, 
Ttd.  1,  *042,  Is  this  languf^^e:  *'It  has  been 
eeen  that  it  is  a  rule  that  all  pnblic  offleera, 
who  are  proved  to  have  acted  as  snch,  are 
jHWumed  to  have  been  duly  appointed  to 
ttie  office,  until  the  contra^  is  ahown." 
Starkie  on  Evidence  Is  equally  forcibln  in 
support  oftiierule.  flection  646.  Tlie  above 
qnt^ation  from  Greenleaf  on  Evidence  Is  in 
tbe  main  cited  with  approval  In  the  case  of 
Lond^fan  v.  Hammer,  SO  Iowa*  SOU.  View- 
ing the  facta  of  tbe  case  in  tbe  light  of  these 
authorities,  we  are  convinced  that  Beamer 
was  at  the  time  of  issuing  the  certificate  a 
deputy  of  Morse,  de  /aotOt  if  not  de  Jure. 
The  absence  of  the  wrilten  appointment  from 
the  flies  then  kept  in  the  ofllce  of  tlie  county 
Judge  Is  the  only  doubtful  feature  as  to  his 
hanng  a  regular  appointment.  Being  of  rec- 
ord only  as  a  paper  flled  with  others,  and 
after  so  many  years,  its  displacement  or  loss 
would  not  be  strange,  and,  in  view  of  the 
fact  of  his  having  acted  as  deputy,  tlie  loss 
might  well  be  presumed. 

1.  It  is  urg«l  thai  tbe  proofs  do  not  show 
that  tbe  money  for  the  redemption  waa  ever 
paid.  Theredemptioncertiflcatewasobtained 
by  one  T.  J.  SUme,  of  Sioux  City,  who  was 
Wheeler's  a^nt.  Wheeler  residing  in  Ver- 
mont* and  Stone  liaving  funds  of  Wheeler 
in  his  hands.  The  amount  paid  for  redemp- 
tion,  as  shown  by  tbe  certiQcate,  is  $20.04. 
Under  dute  of  October  10, 1868,  Stone  writes 
to  Wbeeler  from  Sioux  Oty  a  letter  with 
tiiese  words:  ***  *  *  Herewith  find  In- 
closed certif.  redemption  for  land  in  Sioux 
Co.  Amtpd..  920.04.  Com.  91.46.  Total, 
$21.50."  It  thus  appears  that  Wbeeler  re- 
ceived from  his  agent  in  Iowa  tbe  certiflcate 
with  a  letter  charging  blm  with  the  amount 
necessary  for  redemption ;  and,  with  the  tax 
certiflcate  acknowledging  tbe  receipt  of  the 
money,  we  think  it  very  conclusive  that  the 
money  was  paid.  It  is  said  that  neither  the 
r^fister  of  tax-sales  kept  by  the  clerk.  In 
which  he  waa  required  to  make  an  entry 
showing  the  redemption,  nor  the  records  of 
the  treasurer's  office,  show  anything  In  ref- 
erence to  tbe  redemption  of  this  land.  If 
tbe  money  was  actually  paid,  these  facts 
would  not  operate  to  defeat  the  redemption. 
It  was  in  no  sense  the  duty  of  the  tax-payer 
to  know  tliat  the  officer  to  wliom  the  money 
was  paid  made  the  proper  entry  of  record,  or 
properly  placed  the  money.  In  fact  we  do 
not  understand  the  defendants  to  urge  this 
point,  further  than  as  showing  that  the  money 
was  not  actually  paid  for  tbe  redemption; 
but  such  facts  are  merely  presumptive  at 
best,  and  do  not  overcome  the  positive  show- 
ing in  favor  of  payment.  In  Town  Go. 
v.  Davis,  44  Iowa,  622,  it  Is  said  tliat  "the 
law  authorizing  redemption  from  tax-sales  is 
•to  be  libecally  eonstraed  in  favor  of  the  land- 


owner, whose  estate  will  be  divested  I7  the 
sale;"  and  after  the  payment  ot  the  mon^ 
for  redemption  it  will  not  allow  tbe  miscon- 
duct or  neglect  of  public  offleera  to  divest 
him  of  his  property.  Fenton  v.  Way,  40 
Iowa,  196. 

2.  It  is  urged  that  the  plaintiffs  right  of 
action  la  barrad  hy  the  statute  of  limitations. 
Thla  position  is  certainly  not  tenable  if  the 
claim  has  reference  to  the  statutmy  period  ot 
Ave  years,  as  under  the  above  findings  tbe 
deed  given  after  the  redemption  was  void, 
and  a  void  deed  gave  no  right  whatever  to 
the  purchaser  under  that  provision  oi  the 
statute.  Code.  ^  902.  The  redemption 
avoided  all  prior  proceedings  as  to  the  sale; 
and,  the  deed  being  void,  the  statute  of  lim- 
itations has  no  application.  Klchols  v.  Mc- 
Glattiery,  43  Iowa.  189.  Tbe  argument  also 
proceeds  upon  the  theory  that  the  general 
statute  of  limitations  is  applicid>le,  and  the 
plaintififs  rigtit  of  action  Is  l»rred  because  of 
bis  laches.  Tlie  land  in  question  was  unoc- 
cupied up  to  May,  1878,  when  tbe  defendant 
Gntler  toolc  posaession.  The  tax>deed  being 
void,  the  possession  was  presumptively  In  the 
holder  of  the  legal  or  patent  title  prior  thereto. 
Fatton  T.  Luther,  47  Iowa,  236.  This  acUon 
was  commenced — at  least  the  petition  was 
filed— May  4, 1885.  Hence  the  10  years  nec- 
essary to  bar  the  action  in  consequence  of  ad- 
verse posaession  had  not  expired. 

S.  Defendants,  by  an  amendment  to  their 
answer,  aver,  and  also  claim  in  argument, 
that  the  plaintlfiC  Is  equitably  estopped  to 
maintain  the  action,  because  of  his  long  delay 
to  assert  his  riglits  or  those  of  his  grantor. 
It  should  be  kept  in  mind  that  a  mistake  for 
which  Wheeler  was  in  no  way  responsible 
lay  at  tbe  foundation  of  this  ditllculty.  It 
does  not  appear  from  the  record  that  he  was 
as  a  rule  negligent  as  to  the  payment  of  his 
taxes.  The  record  shows  that  he  promptly 
paid  the  taxes  on  the  land  after  he  entered 
tbe  same  In  1857,  to  and  including  tbe  year 
1874,  except  tbe  year  1866,  for  which,  the 
sale  was  made,  and  tbe  redemption  was  made 
in  October  thereafter.  It  was  after  he  be- 
came aware  that  tbe  title  of  the  land  was  be- 
ing questioned  because  of  this  giving  of  tbe 
deed  after  his  redemption  when  he  neglected 
to  pay  the  taxes,  being  informed,  as  be  says, 
that  the  time  was  past  to  make  his  title  good. 
The  record  nowhere  impresses  us  with  a  be- 
lief that,  but  for  tbe  wrongful  act  of  issuing 
tbe  deed,  and  his  being  led  to  believe  that  by 
lapse  of  time,  during  which  be  had  paid  the 
taxes  on  tbe  land,  be  had  lost  his  rights 
thereto,  would  there  have  t>een  any  default 
in  tbe  payment  of  taxes.  If  this  be  true,  it 
is  a  doubtful  rule  of  eqoity  that  would  ad- 
judge him  at  fault.  On  the  tax  receipt  sent 
him  for  the  year  1871  is  a  lead-pencil  noting, 
as  follows:  *'W.  H.  Gurley  has  tax-deed;" 
and  also  across  tbe  face  of  the  receipt,  in  pen- 
cil, are  these  words:  "The  treasurer  writes 
Gurley  has  tax-deed  for  1866  tax.  I  think 
yon  have  certif.  of  redemption  for  that  year. " 
it  is  urged  that  this  was  notice  to  liim,  and 
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laches  are  charged  on  accoant  of  hfs  taking 
no  steps  with  regard  to  the  deed.  With  his 
taxes  all  paid,  did  this  notice  create  an  equi- 
table obligation  on  his  part  for  the  protection 
of  the  tax-sale  purcliaser?  Had  he  not  a 
right  to  presume  that  the  records  were  a  cor- 
rect exhibit  of  his  doing  as  to  redemption? 
And  had  be  not  also  a  right  to  presume  the 
purchaser  would  take  notice  of  such  facts? 
We  think  so,  and  we  do  not  believe  that  the 
ronsequences  of  the  failure  of  the  officers  to 
make  the  proper  record  or  properly  pay  over 
the  money  should  be  visited  on  one  so  free 
from  fault.  Not  differing  from  the  authori- 
ties cited  by  defendants  in  support  of  the  rule 
that  equity  will  interfere  to  prevent  the  prose- 
cution of  stale  demands,  we  think  this  is  not 
a  case  within  the  rule.  It  is  true  these  de- 
fendants have  taken  these  lands  in  good  faith, 
and  perhaps  no  reasonable  disposition  of  this 
case  can  give  them  full  reparation  in  all  re- 
spects. But  with  a  proper  accounting  for 
taxes  paid  by  them,  and  for  Improvements  to 
the  land,  equity  wilt  be  more  nearly  obtained 
than  to  absolutely  divest  the  plaintift  of  the 
land  without  compensation.  The  decree  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  a  decree  in  accordance  with 
this  opinion,  and  a  proper  acoounting  as  to 
taxes  and  improvements  to  ttw  land.  Be- 
versed. 


ABAUS  OOUZTTT  v.  HvHTBB  9t  ttl, 
(Supreme  Cowi  cf  Itnoa.  Oct.  7, 1889.) 

OoDSTT  OFncBBS— CoMpairsATioN— Comuoiw— 
Appbaij— OanonosB  Waived. 

L  A  contract  by  a  board  of  npenrlsors  with 
ooe  who  is  county  treasurer,  whereby  he  is  to  col- 
lect aU.  delinquant  peraoaal  proper^  taxes,  and 
reoetve  as  oompensatiou  therefor  a  certain  per 
cent,  of  the  interest  and  pe&alttos  on  such  taxes, 
la  against  public  policy,  and  void. 

\  An  objection  to  trying  a  cause  as  an  equi- 
table action  cannot  be  nused  for  the  first  time  in 
the  supreme  court. 

Appeal  from  district  court,  Adams  county; 
J.  W.  Habvet,  Judge. 

The  defendant  £.  H.  Hunter  was  treasurer 
of  the  county  of  Adams  for  two  successive 
terms,  commencing  in  January.  1884,  and 
ending  in  January,  1888.  This  action  was 
brought  upon  his  last  offlcial  bond,  and  it  Is 
set  forth  in  the  petition  that  said  Hunter,  at 
the  end  of  his  term  In  January,  1888,  failed 
to  account  for  and  pay  over  to  bis  successor 
in  office  the  sum  of  $4,353.30  of  county 
funds,  but  converted  the  sum  to  his  own  use. 
Judgment  was  demanded  against  said  Hunter 
and  the  sureties  on  his  official  bond  for  that 
amount.  The  defendants,  by  their  answer, 
alleged  that  at  a  full  settlement  and  account- 
ing had  with  the  board  of  supervisors  of  said 
colinty  in  January,  1888,  the  said  Hunter  ac- 
counted for  and  paid  over  to  his  Bucoessor  in 
office  all  of  the  moneys  In  his  hands  due  to 
the  said  county,  and  that  upon  such  settle- 
ment the  said  board  of  supervisors  executed 
and  deliTwed  to  said  Hunter  a  writing  in 
which  a  fall  settlement  was  adniowledged. 
and  the  said  Irraanrer  and  his  boodsmen 


were  released  and  discharged  trim  farther 
liability.  The  plaintiff,  by  reply,  admitted 
the  execution  of  said  instrument,  but  averred, 
in  substance,  that  the  said  seUlement  was 
procured  to  be  made  by  said  Hunter  by  fraud 
in  concealing  from  said  ttoard  an  item  amount- 
ing to  $4,3^.30,  purporting  to  be  a  credit  in 
favor  of  said  Hunter  against  the  county,  and 
that  by  reason  of  said  Hunter's  fraudulent 
concealment  thereof  the  same  was  allowed  as 
a  valid  credit,  when  in  truth  and  in  fact  it 
was  invalid  and  fraudulent,  and,  if  founded 
upon  any  contract  made  with  the  board  of 
supervisors,  the  contract  was  illegal,  unau- 
thorized, and  void.  And  the  plaintiff  in  the 
reply  asked  that  the  cause  be  transferred  to 
the  equity  side  of  the  court  for  trial,  and  for 
a  decree  setting  aside  or  correcting  said  seir 
tlement,  and  canceling  the  discharge  of  the 
bond ,  and  for  j  udgment  as  prayed  in  the  peti- 
tion. A  formal  motion  for  the  transfer  of 
the  cause  and  for  a  trial  in  equity  was  made 
and  sustained.  A  full  trial  was  had  upon 
evidence  introduced  by  the  parties,  and  a  de- 
cree entered  for  the  plaintifl.  Befendants 
appeal. 

ff.  F.  Dale,  H.  M.  Towner,  and  W.  W. 
Moreman,  for  appellants.  Swg»  Brown, 
W,  O.  Jfitohell,  and  M.  DatU,  tot  appel- 
lee. 

ROTHSOOE,  J.  1.  It  will  be  observed  from 
the  foregoing  statement  of  facts  that  the  plain* 
tifT  brought  the  action  upon  the  bond  with- 
out regard  to  the  settlement  and  discharge  of 
Hunter.  When  the  settlement  and  release 
were  pleaded,  the  plaintiff  replied  by  setting 
up  fraud  in  the  settlement,  and  a  want  of 
power  in  the  board  to  enter  Into  the  alleged 
contract  upon  which  the  amount  in  dispute 
was  founded.  Counsel  for  appellant  insist 
in  argument  that  the  plaintiff  Is  not  entitled 
to  any  relief,  because  the  averments  of  the 
reply  are  inconsistent  with  the  averments  of 
the  petition.  It  is  true  that  under  section 
2666  of  the  Code  new  matter  alleged  in  a  re< 
ply  must  not  be  inconsistent  with  the  peti* 
tion.  It  is  questionable  whether  the  reply  in 
this  case  IS  vulnerable  to  the  objection  raised 
by  counsel.  It  may  be  that  the  plaintiff 
should  in  strictness  have  been  required  to 
impeach  the  settlement  by  an  amendment  to 
the  petition.  But  we  do  not  determine  that 
question.  In  the  answer  and  reply  an  equi- 
table issue  was  presented  to  the  court.  1?he 
plaintiff  filed  a  motion  to  try  the  cause  as  an 
equitable  action,  and  the  motion  was  sus- 
tained. No  objection  was  made  by  the  de- 
fendants, and  the  cause  was  tried  upon  its 
merits  in  the  court  below.  The  objection  is 
made  for  the  first  time  in  this  court.  It 
oomee  too  late.  See  Willson  t.  Harris,  68 
Iowa,  44S,  27  K.  W.  Bep.  874.  The  failure 
to  make  any  objection  in  the  coart  below  to 
the  reply,  or  to  the  motion  to  transfer  the 
cause,  must  be  regarded  as  eimsent  to  the 
form  of  the  pleadings. 

2,  The  claim  of  the  defendant  Hunter  for 
the  amount  in  controveniy  is  based  upon  an 
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atl^^  contract  made  with  the  board  of  su- 
pervisors on  the  22d  daj  of  April,  1884,  of 
which  the  following  is  a  copy: 

"Memomndum  in  relntlon  to  collection  of 
persona]  property  delinquent  taxes  due 
Adams  county,  Iowa,  made  between  said 
Adams  county  and  Ed  H.  Hunter,  as  fol- 
lows: Ed  H.  Hunter  is  hereby  appointed  by 
the  board  of  supervisors  of  Adams  county, 
with  power  to  appoint  a  deputy-collector,  to 
eollecL  any  or  all  Adams  county,  Iowa,  delin- 
quent  personal  taxes;  and  the  said  Ed  H. 
Hunter  is  hereby  authorized  to  remit  any 
part  or  all  of  the  accrued  penalties  and  in- 
terest, whenever  in  his  judgment  it  Is  for  the 
best  interests  of  the  county  so  to  do;  and  said 
Hunter  is  to  agree  to  make  an  equal  effort  to 
collect  said  taxes  prior  to  1880;  and  in  full 
conipf^nsatlon  for  the  services  and  expenses 
of  said  Hunter,  including  compensation  for 
the  depiity-eoUector,  the  said  Hunter  is  to  to- 
ceive  seventy-flve  per  cent,  of  all  penalties 
and  interest  collected  by  him  that  have  ac- 
crued upon  said  personal  property  taxes. 
This  arrangement  is  made  with  the  said 
Hunter  by  instrucllim  of  the  board  of  super- 
visors, as  per  resolution  adopted  by  them 
April  11. 1884.  Further,  the  board  of  super- 
visors retain  the  right  to  annul  this  contract 
Should  the  said  Hanter  make  any  unneces- 
saiy  expenses  to  the  tax-payer  in  collecting 
tlie  said  bix,  or  if  the  amount  allowed  as 
compensation  is  in  excess  at  ]ust  compensa- 
tion; and  said  Ranter  shall  be  sUowed  to 
witbtoiw  from  the  contract  should  the  com- 
pensation prove  insaffldent,  upon  giving  the 
board  at  supervisors  sixty  days'  notice. 

[Signed]    '*F.  M.  THOimOH. 
[Do.]       "O.  W.  IDSN. 

Committee  Board  of  Snp'rs. 
[Da]      "Ed  H.  Hunter. 

"Dated  Corning,  Iowa.  April  22. 1884. 

This  Instrument  was  founded  upon  a  reso- 
lution at  the  Iward  of  snpervlsors,  passed  on 
the  11th  dqr  of  April.  1884.  which  is  as  fol- 
lows:  "Whereas,  a  large  amount  of  personal 
taxes— about  •15»000--«re  now  remaining 
unpaid,  and  are  considered  aonrilectllde.  at 
the  treasurer's  office;  and  whereas,  it  Is  con- 
sidered desirable  to  save  the  tax-payers  as 
muub  of  this  tax  as  possible.  Therefore,  be  It 
resolved,  that  £d  H.  Hunter,  county  treas- 
urer, be  and  is  Instructed  to  collect  all  delin- 
quent personal  taxes;  the  said  Hunter  to  re- 
poi^  to  the  board  of  supervisots  at  their  reg- 
ular meeting  in  June  and  Jan  uary  the  amount 
of  such  taxes  collected.  Therefore,  be  it 
further  resolved,  that  the  cluiirmai)  appoint 
a  special  committee  of  two  mHmbera  of  the 
board  (rf  supervisors  to  taake  the  necessary 
arrangements  with  the  said  Hunter  for  the 
collection  of  the  said  tax."  The  chairman 
appuinted  F.  M.  Thompson  and  G.  W.  Xilen 
as  the  committee  oontemplated  in  the  fore- 
going resolution.  It  will  be  observed  that 
the  committee  appointed  by  the  board  were 
not  authorized  to  make  a  contract  that  Hun- 
ter, who  was  then  the  treasurer  of  the  county, 
should  receive  the  sum  of  75  per  cent,  of  all 
T.4Sir.w.nObll— 14 


penalties  and  Interest  collected  by  him  upon 
delinquent  pereonal  property  tax;  and  this 
alleged  contract  van  never  reported  to  the 
hoHrd,  and  no  reference  is  anywhere  made  to 
it  in  any  of  the  proceedings  of  the  board.  It 
was  purposely  and  intentionally  kept  a  secret. 
No  statement  of  the  amount  of  collections 
made  under  it  was  ever  at  any  time  during 
tlie  whole  of  Hunter's  administration  re- 
ported to  the  board.  A  sulsequent  arrange- 
ment was  made,  by  which  Hunter  was  paid 
8600  a  year  for  assiatance  in  the  office  to  en- 
able him  to  coUect  delinquent  taxes.  The 
first  knowledge  which  the  board  could  by  any 
possibility  have  acquired  of  any  claim  made' 
under  the  contract  in  question  was  that  con- 
tained in  a  writing,  which  was  among  the 
vouchers  at  the  final  settlement,  and  which 
was  taken  into  the  account  as  a  credit  in 
favor  of  Hunter,  The  following  is  a  copy  of 
said  paper:  "Corning,  Iowa,  Jan'y  19. 1888. 
Received  of  Ed  H.  Hunter,  treasurer  of 
Adams  county.  Iowa,  the  sura  of  four  thou- 
sand three  hundred  and  fifty-three  dollars 
and  thirty  cents,  in  full  settlement  of  the 
compensation  due  the  undersigned  under  the 
contract  dated  April  22, 1884,  in  relation  to 
the  special  collection  of  delinquent  personal 
property  tuxes,  entered  into  between  the  un- 
dersigned and  the  board  of  supervisors  of 
Adams  county.  Iowa,  by  its  c(Humittee,  F.' 
M.  Thompson  and  O.  W.  Iden.  [Signed] 
Ed  H.  Huntkb."  This  paper,  with  the  al- 
leged contract,  was  brought  into  the  room 
where  the  finid  settlement  was  made,  and 
through  the  connivance  of  Hunter  and  one 
Lee,  who  olirimed  to  be  an  expert  accountant, 
it  was  passed  as  a  proper  voucher,  with- 
out the  knowledge  of  any  member  of  the 
board.  It  la  useless  to  discusa  whether  this 
was  a  fraud  upon  the  members  of  the  board, 
or  whether,  in  the  exercise  of  prqwr  dili- 
gence in  the  discharge  of  their  duties,  they 
should  have  discoveSred  that  the  reeeii^  of 
Edward  H.  Hunter  to  Edward  H.  Runter, 
treasurer  of  Adams  county,  was  In  no  sense 
such  a  voucher  as  should  have  been  received 
in  the  settlement.  That  it  was  Invalid  and 
void  there  can  be  no  question.  It  was  not 
made  in  pursuance  of  any  valid  contract 
upon  the  part  of  the  board,  and  no  attempt 
was  made  by  Hunter  on  the  trial  to  sliow  hj 
any  account,  report  of  his  ooUectiona,  or 
otherwise,  that  there  was  any  real  merit  in 
the  claim.  It  wasa  contract  which  the  board 
of  supervisoi-B  had  no  power  to  make.  This 
court  has  repeatedly  held  that  the  allowance 
or  payment  of  other  or  greater  compensation 
to  a  public  officer  than  that  tlxed  by  law  for 
bis  services  is  unauthorized  android.  Fhw- 
cett  V.  Woodbury  County,  55  Iowa,  154,  7  N. 
W.  Rep.  483;  Fawcett  v.  Eberly.  58  Iowa, 
544,  12  K.  W.  Hep.  580;  Uoore  v.  Mahaska 
County,  61  Iowa,  177. 16  N.  W.  Eep.  79;  Grif- 
fin V.  Clay  County,  63  Iowa,  413. 19  N.  W.  Hep, 
327.  Th9  last-cited  case  is  especially  in  point 
in  the  case  at  bar.  The  plaintiff  therein  was 
a  county  treasurer,  and  claimed  more  than 
the  salary  fixed  by  law. 
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It  l8  conceded  by  counsel  for  appellant  that 
the  board  of  saperrlsora  had  no  autbortty  to 
allow  the  county  treasurer  a  greater  compen- 
sation than  that  allowed  by  law.  But  they 
contend  tbattheallegsd  contract  was  not  made 
with  Hunter  as  county  treasurer.  We  are 
cited  to  the  case  of  Wilhelm  v.  Cedar  County, 
50  Iowa.  254,  as  authority  for  the  employ- 
ment of  the  county  treasurer  to  collect  delfn- 
quent  taxes.  In  that  case  the  person  em- 
ployed was  neither  treasurer  nor  a  deputy- 
treasurer.  He  was  a  special  agent,  employed 
to  take  promissory  notes  of  persons  for  de- 
linquent taxes.  This  court  held  that  such 
an  employment  was  valid,  and  that  the  agent 
was  entitled  to  reasonable  compensation 
therefor.  But  in  the  case  at  barHuiiter  was 
the  treasurer  of  the  county,  and  the  alleged 
contract  under  which  he  claims  this  large 
compensation  was,  upon  its  face,  a  premium 
for  negligence  in  the  discharge  of  his  duty. 
We  do  not  say  that  the  evidence  shows  that 
he  was  negligent.  But  under  the  alleged 
Ctmtract  it  wtts  to  his  interest  to  allow  per- 
sonal property  tax  to  become  delinquent.  It 
is  quite  plain  that  such  an  arrangement 
should  be  regarded  as  against  public  policy, 
and  void.  The  decree  of  the  district  court 
will  be  affirmed. 

Harbin  «.  State  «t  oZ. 
(Supreme  Court  of  Iowa.  Oct.  3, 1889.) 
RncissiOH  OF  FoRFBrruREa— PaisciFAi.  axd 

SURBTT. 

L  Code  Iowa,  |  4609,  ptwrides  that  *•  if  tbe  de- 
fendant fidl  to  appear  for  trial,  arrmlgnmeat,  or 
judgment,  *  *  V  court  must  direct  an  en- 
Vry  of  Bucb  f^lare  to  be  made  od  the  record,  and 
the  undertaking  of  bis  bail  is  thereapon  forfeited, " 
and  lecUon  26&  defines  a  judgment  as  "a  final  ad- 
judioablon  of  the  rights  of  the  parties  in  an  action. " 
He/dthat,  after  judgmententeredagainitrareties 
on  a  bail-bond  for  a  forfeiture  of  toe  same,  their 
liability  upon  the  Judgment  is  itUl  a  forratnre 
wlthlD  the  meaning  of  Const  Iowa,  art.  4,  i  16,  and 
Code,  S  4712,  which  provide  that  the  governor  "shall 
have  the  power  to  remit  fines  and  forfeitures  upon 
su<fli  conoitioas  •  *  *  as  he  may  think  proper.** 

3.  TTDdar  such  statutory  provisions  the  power 
to  remit  fcfffeltnrea  after  JudinDent  exists  In  favor 
of  sureties  as  well  as  of  prinapals. 

Appeal  from  dtotrlct  oourt*  Clark  coanty; 
R.  C.  Hbnbt,  Judge. 

Action  to  enjoin  the  collection  of,  and  to 
cancel,  a  certain  judgment  of  record.  There 
was  a  judgmmt  for  ^alntifl,  and  the  defend- 
ants appeal. 

W,  M.  WiUonttot  appellants.  M,  L.  Tem- 
ple and  JoAn  CAaney,  for  appellee. 

Grangeb,  J.  The  facts  of  this  case  in 
brief  are:  That  one  John  I.  Harbin  was  ar- 
rested on  preliminary  information,  and  pend- 
ing a  hearing  before  the  magistrate  he  was 
admitted  to  ball,  the  plaintiff  being  a  surety 
on  the  bond.  There  was  a  breach  of  the  con- 
dition of  the  bond  by  a  failure  to  appear,  and 
such  failure  was  by  the  justice  duly  entered 
of  record.  An  action  was  instituted  on  the 
bond  in  the  proper  court,  and  a  judgment  en- 
tered a>;aiiistthe  plaintiff  and  another  surety 
for  9795,  with  H  per  cent,  interest  theieon, 


and  for  costs.  This  judgment  was  entered 
in  September,  18B4.  and  in  October,  1885. 
the  fiovernor  issued  the  following  conditional 
remission:  "The  state  of  Iowa,  to  all  to 
whom  these  presents 'shall  come,  greeting: 
Know  ye  that  by  viitue  of  authority  in  me 
vested  by  law,  I,  Buren  B.  Sherman,  gov- 
ernor of  the  state  of  Iowa,  for  good  and  suf- 
ficient reason  to  me  appearing,  do  hereby, 
upon  conditions  hereinafter  set  forth,  remit 
six  hundred  dollars  of  the  amount  of  a  judg- 
ment of  seven  hundred  and  ninety-flve  dol- 
lars, imposed  upon  John  Harbin  on  the  22d 
day  of  September,  1881,  by  the  circuit  court 
of  the  county  of  Union,  rendered  on  the  for- 
feiture of  appearance  bond  of  John  I.  Har- 
tdn,  provided  the  said  John  Harbin  shall  im- 
mediately pay  the  balance  of  said  judgment, 
including  interest  and  all  costs,  and  also  the 
percentage  of  said  judgment  due  the  county 
attorney  of  Clark  county,  Iowa,  as  attorneiy^s 
fees.  Upon  compliance  of  snch  conditions 
the  said  John  Harbin  shall  be  released,  dfa- 
charged,  and  forever  set  free  from  further 
liability  of  said  judgment.  In  teetimony 
whero^  I  have  hereunto  set  my  hand  and 
caused  to  be  affixed  the  great  seal  ol  the  state 
of  Iowa.  [Seal.]  Dune  at  Des  Moines,  this 
16tli  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-Ave, 
of  the  Ind^ndenoe  of  the  United  States 
the  one  huntoxltli  and  tenth,  and  of  this  state 
the  thirty-ninth.  By  the  Governor,  Burbn 
B.  Shkrhan.  Fraxk  D.  Jackson,  Secre- 
tery  of  St.  D.  W.  Shith,  Deputy.**  The  * 
conditions  of  the  remission  were  on  the  pact 
of  tlie  judgment  debtors  fully eomplled  with. 
The  judgment  not  being  canceled  of  record, 
an  execution  was  taken  in  January,  1886. 
The  prayer  of  the  petition  Is  fbr  an  order  stay- 
ing the  collection  of  the  jndgment,  and  that 
it  be  canceled  of  rectnd.  To  the  petition 
stating  substantially  these  facts  there  is  a 
demurrer,  and  the  argument  presents  two 
questions  which  we  notice  in  the  order  of 
presentation. 

1.  Had  the  govwnor  authority,  after  tlie 
bond  was  prosecuted  to  jndgment;to  remit  any 
part  thereof?  The  power  of  the  govwnor  to 
nuke  such  remission  after  the  entry  of  the 
breach  of  the  conditions  of  the  bond  by  the 
justice,  and  before  judgment.  Is  not  ques- 
tioned in  tliecase;  the  point  in  ailment  be- 
ing that,  after  judgment,  there  Is  no  forfeit- 
ure  within  the  meaning  of  the  law,  but  a 
judgment  over  which  the  governor  has  no 
control  or  right  of  remission.  The  question 
involves  a  construction  of  section  16,  art.  4. 
of  the  constitution,  the  essential  part  of 
which  is  that  the  governor  "shall  have  the 
power  to  remit  ffnes  and  furlelture  under 
such  regulations  as  may  be  prescribed  by 
law."  The  "regulations"  prescribed  under 
this  provisiou  are  in  section  4712  of  the 
Code,  in  these  words:  "The  governor  shall 
have  the  power  to  remit  fines  and  forfeitures 
upon  Bucli  conditions  and  with  such  restric- 
tions and  limitations  as  lie  may  think  prop, 
er."   The  case  is  free  from  the  necessity  of 
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inquiry  &s  to  what  steps  are  eflsential  to  com- 
plete a  forfeiture,  as  it  is  conceded  In  argu- 
ment that  there  waa  a  complete  forfeiture 
after  the  entry^  of  record  of  the  failure  to  ap- 

riar  as  required  by  the  bond.  See  Code, 
4596.  The  case  deals  with  the  question  of 
the  claim  being  so  changed  that  it  la  no 
longer  a  forfeiture  within  the  meaning  of  the 
law  as  to  the  authority  of  the  governor  to  re- 
mit. Much  BtreM  In  argument  is  placed 
upon  the  fact  that  tbegovernor  has  no  power 
to  remit  a  judgment,  and  that  the  remission 
in  Uiia  case  waa  of  a  judgment.  The  lan- 
guage of  the  Instrument  making  the  remls. 
•ion  Is,  in  sabstanpe,  that  it  remits  part  of  a 
judgment.  A  logical  considet-ation  of  the 
question  leads  us  to  inquire,  what  is  a  judg- 
ment!* It  is  a  "  final  adjudication  of  the  rights 
of  the  parties  in  an  action."  Code,  §  2849. 
Section  4596  explains  or  defines  a  forfeiture 
In  these  words:  **It  the  defendant  fall  to  ap- 
pear for  arraignment,  trial*  or  Judgment,  or 
at  any  other  time  when  his  personal  presence 
may  be  lawfully  required,  or  to  surrender 
himself  In  i>xecutlon  of  the  judgment,  the 
court 'must  direct  an  entry  of  such  failure  to 
be  made  on  the  record,  and  the  undertaking 
of  his  ball,  or  the  money  deposited  Instead  of 
tell,  as  the  ease  may  be,  is  thereupon  forfeit- 
ed." Upon  this  record  the  processes  of  tlte 
eoiirt  an  not  available  for  tlie  collection  of 
the  forfettnn.  Before  collection  can  be  en- 
forced tbe  obligors  to  the  undertatttng  must 
be  in  oourt  in  a  proceeding  on  the  bond,  and 
the  fttct  of  such  forftoiture  adjudicated  or  de- 
termined against  them.  The  proceeding  or 
Judgment  does  not  set  aside  tlie  forfeitare, 
bat  oonflnns  or  establishes  between  the  par- 
ties  the  fact  of  Its  existence,  and  1b»  in  effect, 
an  order  or  direction  of  tbeoourt  for  its  pay- 
ment; and,  if  not  paid,  the  hiw  affords  a 
means  ct  enforcement.  Whether  paid  httom 
or  afiw  judgment,  it  la  the  payment  of  a  for- 
felture.  To  forfeit  it  to  lose.  A  forfrtture 
is  a  loss.  Tlie  fact  that  the  courts  upon  due 
inquiry  adjudge  the  loss  valid  or  binding  on- 
4er  the  forms  ot  law  mnkn  it  no  less  a  loss 
or  a  forfeiture.  In  the  proceeding  on  tlie 
bond  the  plaintiff  avers  the  undertaking  and 
its  forfaltare.  The  defendant  denies.  If 
Judgment  is  for  tlie  plaintiff,  it  Is  a  finding 
•of  the  fact  of  tlie  fwfelture,  and  an  order  for 
payment.  If  the  law  should  provide  that  the 
govonor  has  power  to  remit  all  losses  on  un- 
dertakings of  ball  In  eriminal  cases  under  such 
•conditions  as  he  might  think  proper,  and  the 
proceedings  for  the  establishment  and  en- 
forcement of  such  lossefl  were  tbe  same  as 
those  for  the  establishment  and  enforcement 
of  forfeitare.  it  would  hardly  be  contended 
that  the  faet  that  the  loss  was  estabHslied  by 
ibe  judgment  of  a  court,  and  which  was  of 
record  fur  enforcement,  would  divest  the 
governor  of  his  authority  to  remit.  The  fact 
that  tbe  obligation  for  payment  was  other- 
wise evidenced  would  not  change  tlie  con- 
trolling fact  that  it  WHS  a  loss  on  an  under- 
taking of  balL  Our  opinion  in  this  respect 
Is  strengthened  when  we  consider  the  pur- 
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pose  of  the  law.  The  principle  Is  of  so  much 
importance  as  to  have  a  foundation  In  con- 
stitutional enactment  It  hardly  needs  argu- 
ment or  citation  of  facts  to  show  that  rea- 
souB  might  exist  for  this  beneflclent  act  on 
the  part  of  the  governor,  as  well  after  judg- 
ment on  a  forfeiture  as  before.  The  law 
contemplates  facts  and  circumstances  under 
which  the  payment  should  not  be  required, 
even  where  it  could  be  legally  enforc^,  and 
we  think  It  the  spiflt  of  the  law  that  this 
large  discretion  with  which  the  governor  is 
invested  extends  to  the  time  of  payment  of 
the  forfeiture,  whether  after  judgment  or  be- 
fore. 

2.  Under  a  concession  byappellaDt,for  the 
purpose  of  argument,  that  the  governor  has 
the  power  to  remit  forfeitures  after  judg- 
ment, the  query  is  submitted.  If  the  right  ex- 
ists to  remit  as  to  others  than  the  accused. 
Or,  in  other  words,  does  it  exist  in  favor  of 
sureties  on  the  bond  ?  We  think  it  does  ex- 
ist as  to  both  principal  and  sureties.  The 
inquiry  is,  is  It  a  forfeiture?  It  is  no  less  a 
forfeiture  as  to  the  sureties  than  tbe  accused 
or  principal  in  tbe  bond.  The  law  is  that 
the  governor  has  power  to  remit  forfeitures. 
It  does  not  distinguish  b^ween  persons  who 
make  the  forfeitures.  The  argument  deals 
Boniewhat  with  the  equities  of  the  role,  but 
in  view  of  the  unmistakable  provisions  ot 
the  law  in  this  respect  we  deem  It  unneces- 
sary to  consider  them.  The  judgment  dC 
the  district  court  is  alhrmed. 


Stats  o.  UxraoHRATB. 

(Suprems  Court  of  Iowa.  OoU  8, 1889.) 

JcBT — CuLLVNSsa  —  DisopALirriKa  Opihiox— 
CoxapiRAOT— ETiDaxca. 

1.  Under  Code  Iowa,  {  4405,  requiring  a  chal- 
lenge  Vt  a  Juror  for  cai»e  to  dlsUnotly  spMdfy  the 
taeU  ooDtutuUng  such  osose,  a  ohalleoge  for  osuse 
which  does  not  show  with  reasooable  certainty  the 
ground  upon  which  it  is  bued,  Ib  InsnfflcleDt. 

a.  Code  lows,  S  4405.  «ubd.  11,  provides  that  a 
(diaUenge  for  eaose  may  be  made  where  the  Jaror 
has  formed  or  expreMed  taoh  an  oploioa  m  to  the 
guilt  or  iDnooenoe  of  the  prisoner  as  would  pre- 
rent  him  from  renderiar  a  true  verdiot  apon  the 
evidence  submitted  at  the  trial  HelA,  that  the 
QueatiOD  whether  an  oplDion  formed  by  a  juror, 
nom  reading  evldeuoe  upon  the  trial  of  another  de- 
fendant for  the  lame  oaense,  would  prevent  his 
rendering  a  true  verdict  upon  the  evidence  Id  the 
■ubaequeot  trial  is  for  the  trial  court,  under  i eo- 
tlon  4409,  declaring  that  "In  all  ohallenses  the 
court sh^  determine  the  law  and  the  fact;**  and 
in  cases  of  doubt  the  supreme  court  will  not  Inter- 
fere with  its  dediioD. 

8.  Tbe  faet  that  jurors  have  formed  an  opinion 
as  to  the  guilt  or  innocence  of  defendant  from  read- 
ing reports  Of  evidence  upon  the  trial  of  another 
defendant  for  the  same  oflense,  is  not  sufflolent  to 
show  them  disqualified  under  said  section  4405, 
subd.  11.  where  it  is  not  sliown  that  the  evidenoe 
given  at  the  first  trial  Is  that  relied  on  at  the  sec- 
ond, hot  It  appears  that  the  first  defendant  was 
charged  with  having  committed  the  offense,  whUe 
tbe  second  defendant  is  charged  with  being  a  party 
thereto  through  a  conspiracy. 

4.  Code  Iowa,84S14,pror[de8tbat'*aIl  persons 
concerned  in  the  commission  of  a  public  offense, 
whether  tbey  direotlr  commit  the  act  constituting 
tbe  offense  or  aid  and  abet  Its  oommlsslon,  though 
not  present,  must  hereafter  be  indicted,  tried,  and 
punished  as  priaolpals. "  field,  that  under  anr  In- 
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dlctment  ebar|rlag  wermi  persons  vlth  miiideF, 
but  ooQtalning  no  refarenoe  to  a  oonsplraoy,  e7i> 
dence  that  tbere  was  a  oonapiraoy  to  commit  tbe 
Grime,  and  tbat  one  of  tbs  defendants  aided  and 
abetted  tbe  crime,  Is  admissible. 

5.  The  admiasiOQ  of  evidenoe  of  aoU  sod  oon- 
Terastions  tendtnR  to  sbow  the  details  of  said  con- 
sptra^.  tbongb  tbey  took  place  before  its  forma- 
tion, and  tbe  converaations  were  not  in  tbe  pres- 
ence of  sQOb  defendant,  is  not  prejudicial  to  bim. 

6.  Two  persona.  Jointly  indicted  with  defend- 
ant, having  usd  no  commuDication  wltb  each  other, 
Kare  the  same  account  of  the  IdUiog  at  the  time  of 
their  arrest.  Held,  tbat  a  Vefusal  to  allow  defend- 
ant to  ask  one  of  snob  persons  whether  he  did  not 
have  a  private  conversation  with  the  other  at  a 
plaoe  named,  two  or  three  days  after  the  murder, 
was  proper,  as  tbe  question  was  not  proper  cross- 
examination,  or  necessary  for  impeacnment. 

7.  Evidence  for  tbe  defendant  tended  to  show 
that  he  left  a  certain  point  wltb  a  crowd,  but,  in- 
Btead  of  going  west  to  tbe  scene  of  the  kUllns  wltb 
tbem,  that  be  went  east  to  bla  home.  Held,  that 
a  witness  for  the  state  was  properly  allowed  to  tes- 
tify in  rebuttal  that  be  saw  the  crowd  leave  said 
point,  but  that  he  himself  was  tbe  only  one  who 
went  east,  altbongh  such  witness  waa  not  before 
tbe  grand  Jury,  and  defendant  had  no  notioe  of  his 
teeumony. 

8.  Wnere  the  marder  Is  clearly  proved,  man- 
slangbtei*  is  tbe  lowest  degree  of  the  offense 
charged  in  tbe  indictment  of  which  defendant  can 
be  oonvioted  upon  the  evidence,  and  it  is  proper  to 
refuse  to  submit  to  tbe  jury  tbe  qnestlon  at  any 
lower  degree  of  guilt 

9.  where  a  consplrai^  reenlta  In  mnrder,  a 
party  thereto  may  be  convicted  of  manslaughter, 
although  he  did  not  assent  to  the  killing,  and  the 
object  of  the  conspiracy  waa  only  the  unlawful 
whipping  of  the  deceased. 

Appeal  from  district  court,  Woodbury 
county;  G.  W.  Wasefield,  Judge. 

Fred  Muncbrath,  Jr.,  John  Arenadorf,  and 
otiiera,  were  jointly  indicted  for  tlie  murder 
of  George  G.  Haddock,  committed  in  Sioux 
City  on  the  3d  dxy  oi  August,  18ij6.  Sep- 
arate trials  were  demanded.  The  first  tHal 
ot  Arensdorf  was  had  at  the  March  term, 
1887,  uf  the  Woodbury  district  court,  and  re- 
sult^ in  a  diSHgreement  of  tlie  jury.  The 
trial  of  Munchritih  was  commenced  on  tbe 
7th  day  of  the  next  September,  and  resulted 
in  his  conviction  of  the  crime  of  manslaugh- 
ter. A  motion  for  h  new  trial  waa  overruled, 
and  he  was  adjudged  to  be  imprisoned  in  the 
penitentiary  at  Fort  Madison  for  the  term  of 
four  years,  and  to  pay  tlie  costs  of  the  trial, 
taxed  at  (89ti.ti5.  From  tliat  judgment 
Muncbratli  appeals.  ^ 

Aryo  £  McDuJfit  and  O.  C.  Treadtoay,  for 
appellant.  A.  J.  Baker,  Atty.  Gen.,  for  tbe 
tState. 

Robinson,  J  1.  Appellant  complains  of 
the  action  of  the  district  court  in  overruling 
each  of  14  challenges  of  jurors  for  cause. 
During  the  im[>aneling  of  the  jury  he  ex- 
hausted  bis  20  peremptory  challenges,  but 
the  jury,  as  finally  instituted,  contained 
three  of  the  jurors  he  had  challenged  for 
cause.  The  stittute  requires  that  a  challenge 
for  cause  "must  distinctly  specify  the  facts 
constituting  the  causes  of  cliallenge."  Code, 
g  4405.  Among  the  causes  forchnllenginga 
juror,  specified  in  the  section  named,  is  the 
following:  "(11)  Havingformedorexpressed 
auch  an  opinion  as  lo  the  guilt  or  innocence 


of  tbe  prisoner  as  would  prevent  him  from 
rendering  a  true  verdict  upon  the  evidence 
submitted  on  tbe  trial.  **  The  corresponding 
cause  for  challenge  contained  in  the  Beviaion 
was  as  follows:  **(8). Having  formed  or  ex- 
pressed an  nnqnalified  opinion  or  belief  that 
the  prisoner  is  guilty  or  not  guilty  of  the  of- 
fense charged."  Revision,  p  4771.  It  will 
be  notioed  tlint  under  the  existing  statute  no 
opinion  which  a  Juror  entertains  diaquallfiee 
him  unless  it  "would  prevent  him  from  ren- 
dering a  true  verdict  upon  the  evidence  sub- 
mitted on  the  trial."  Of  the  challenges  for 
cause  several  are  insufficient,  for  the  reason 
that  the  necessary  facts  are  not  staled.  The 
challenge  ot -William  Gordon  was  in  the  fol- 
lowing language:  **TbedefendantcduilleQgeB 
the  juror  on  his  answers  for  cause."  The 
Juror  testified  that  he  had  no  knowledge  ot 
the  facts  In  the  ease  excepting  what  he  bad 
read  and  heard;  that  he  read  all  tbe  testimony 
during  tbe  trial  uf  Arensdoif;  that  he  had 
been  acquainted  wlUi  Haddock,  and  attended 
his  church;  that  lie  bad  formed  an  opinion  as 
to  the  guilt  or  Innooence  of  defendant  which 
he  then  retained,  and  that  be  would  go  into 
the  Jury^room  with  tliat  i^nlon  in  his  mind. 
His  examination  covers  nearly  a  page  and  a 
half  of  the  printed  abstract,  and  contains  nu- 
merous qu^ons  and  answers.  Some  of  his 
answers  oertainly  show  no  eause  fbr  cha^ 
lenge.  It  was  the  duty  of  defendant  to  "dis- 
tinctly specify"  which  ot  the  several  facts  dis- 
closed by  tbe  answers  he  relied  upon  as  a 
cause  ot  challenge.  The  cfaallei^eB  of  Luse, 
Barr,  Ctoodrlch,  and  Allen  were  in  substance 
and  effect  the  same  as  the  ehallenge  of  Goi^ 
don,  and  insufficient  to  require  further  con- 
sideration. We  do  not  hold  that  the  facts 
constituting  a  eause  of  challenge  should  be 
stated  in  tlie  language  of  Uie  statute,  but  we 
do  bold  that  the  challenge  diould  show  with 
reasonable  certai  nty  tbe  ground  upon  Which 
it  is  based.  That,  at  least,  is  due  to  the 
court  and  the  adverse  party,  and  is  necessary 
for  the  proper  administration  of  Justice. 

*i.  The  challengee  for  cause  not  alreadjr 
considered  will  bo  Ueated  as  sufficient  in 
form,  although  it  Is  doubtful  whether  some 
of  them  meet  the  statutory  requirement.  All 
seem  to  be  founded  upon  subdivision  11  ot 
section  4405  of  the  Code.  Several  of  the 
jurors  to  whom  they  were  directed  stated  in. 
substance  that  tbey  had  read  what  was 
claimed  to  be  all  the  evidence  given  on  the 
trial  of  Arensdorf,  as  it  was  published  in  one 
or  more  uf  the  Siuux  City  papers;  that  they 
bad  talked  about  the  caSf,  and  had  formed 
an  opinion  in  regard  to  the  guilt  or  inn<^ 
cence  of  the  defendant  in  this  case.  Several 
stated  that  it  would  require  evidence  to  re- 
move tlmtopinion.  One  stated  tliathia opin- 
ion WHS  unqualified  and  unconditional,  and 
that  it  would  occupy  his  mind  more  or  less 
during  the  trial;  but  he  also  stated  that  be- 
fore he  chanxed  his  opinion  be  "would  want 
to  hear  some  testimony."  Most  of  the  jurors 
stated  that  they  tliuught  they  could  try  the 
case  and  render  a  verdict  according  to  tbe 
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ertdenoesabmlttedoathetalRl.  Nonealiowed 
anylU  feellngtowardBdetendant;  non« man- 
ifested my  otktet  desire  than  that  justice 
shoald  be  done;  and  none  had  any  personal 
knowledge  of  the  facts  In  the  ease.  As  we 
▼lew  the  record  in  this  case,  we  are  required 
to  determine  whether  a  person  otherwise  un- 
(AJectionable  Is  diaqaallfled  from  acting  as  a 
]nror  on  the  trial  of  one  defendant  if  he  has 
formed  an  opinion  as  to  his  guilt  or  Innocenctj 
from  bsTlnff  read  what  Is  ehilmed  to  be  a  full 
report  of  the  evidence  given  on  the  trial  of 
another  defendant  for  the  same  offense.  If  lie 
had  served  as  a  juror  in  the  last-named  case 
he  would  bedisquallfled  by  the  statute.  Code, 
§  44X^,  Bubd.  8.  The  same  would  have  been 
true  liad  he  served  on  the  grand  jury  which 
found  the  indictment,  or  on  the  coroaer's 
jury  which  inquired  into  the  death  of  the  per- 
son whose  death  Is  the  subject  of  the  indict- 
ment, or  if  he  had  been  on  a  jury  formerly 
sworn  to  try  the  same  indictment  and  whose 
verdict  was  set  aside,  or  which  was  dla- 
eharged  wlthouta  verdict,  after  the  cause  was 
submitted  to  it,  or  if  he  had  served  as  a  juror 
In  a  civil  action  brought  against  the  defend- 
ant for  the  act  charged  as  an  offense.  Code, 
4405,  subds.  7,  9,  10.  Id  all  theee  cases 
e  juror  is  ccmclusively  presumed,  on  proper 
objection,  to  be  disqualitied  from  acting  as  a 
joror  by  reason  of  hts  knowledge  of  the  facts 
in  the  case.  Bat  the  statute  does  not  In  terms 
disqualify  one  who  has  read  or  heard  a  report 
of  one  tiial  from  acting  as  jurw  on  another 
for  tlie  same  offense.  A  person  may  form  an 
opinion  from  rending  nevrspaper  accounts  of 
an  alleged  crime,  or  from  bearing  others 
speak  of  it,  and  not  be  disqualified  thereby 
from  acting  as  a  juror,  provided  the  opinion 
so  formed  £  not  of  such  a  character  as  to  in- 
terfere  with  the  rendering  of  a  true  verdict 
on  the  evidence  submitted  on  the  trial.  State 
V.  Vatter,  71  Iowa,  558,  82  N.  W.  Bep.  506; 
State  V.  Sopher.  70  Iowa,  496,  30  N.  W.  Bep. 
917;  State  v.  Bruce,  4U  Iowa,  534.  It  is  the 
duty  of  the  court,  and  not  of  the  Juror,  to  de- 
termine whether  or  not  his  epioion  disquali- 
fies him  to  act  as  a  juror.  "In  all  challenges 
the  court  shall  determine  the  law  and  the 
fact."  Code.  §  4409.  Other  witnesses  than 
the  juror  may  be  examined  as  to  his  qualifi- 
cation. Id.  §  4408.  It  is  the  doty  of  the 
trial  court  to  decide  iis  to  the  fact  of  qualifi- 
cation of  the  juror  from  a  conslderatifin  of  his 
examination  as  a  whole,  and  from  the  con- 
sideration  of  such  other  evidence  and  circum- 
stances as  may  be  relevant  and  tend  to  aid  it 
in  reaching  a  just  conclusion.  A  conscien- 
tions  juror  may  be  in  doulit  as  to  whether  the 
opinion  he  has  formed  will  affect  his  verdict, 
while  the  court  may  be  entirely  sntlsUed  that 
be  would  discharge  the  duties  of  a  juror  Im- 
partially, and  in  all  respects  as  required  by 
law.  Anotlier  juror  might  believe  and  state 
that  he  could  listen  to  the  evidence  and  ren- 
ders verdict  without  regard  tu  bis  previously 
formed  opinion,  while  the  court  might  be  en- 
tirely satisfled  from  the  examination  as  a 
wlkile  tlwt  his  opinion  could  not  be  readily 


overcome,  and  that  he  could  not  discharge 
the  duties  of  a  juror  properly.  The  court 
might  be  g^atly  aided  In  its  determination 
of  the  fact  by  the  appearance  of  the  juror,  his 
manner  while  undergoing  examination,  and 
elrcumatanoes  surrounding  the  trial ;  and  in 
cases  of  doubt  this  court  will  not  interfere 
with  the  decision  of  the  court  below. 

In  this  case  much  of  the  evidence  given  on 
the  trial  of  Arensdorf  must  have  been  given 
on  the  trial  of  appellant,  but  It  was  not 
claimed  on  either  trial  that  appellant  flred 
the  shot  which  caused  the  death  of  Had- 
dock. He  claims  that  he  was  not  present 
when  the  shot  was  fired.  His  guilt  did  not 
depend  upon  the  guilt  or  innocence  of  Arens- 
dorf, and  we  are  not  justified  in  presuming 
that  his  connection  with  the  murder  was 
raude  especially  prominent,  nor  that  lils'de- 
fense  was  fully  presented,  on  the  trial  of 
Arensdorf.  In  otiier  words,  while  the  jurors 
may  have  formed  opinions  from  reading  full 
newspaper  reports  of  tlM  evidence  submitted 
on  the  last-named  trial,  yet  it  is  not  shown 
that  it  was  the  evidence  upon  which  the  par- 
ties relied  on  the  trial  of  appellant.  The  of- 
fense charged  in  each  case  was  the  same,  but 
it  was  the  theory  of  the  state  that  Arensdorf 
fired  the  fatal  shut,  and  that  appellant  be- 
came a  pai'ty  to  tlie  murder  chiefly  through 
the  medium  of  a  conspiracy.  Under  these 
circumstances  we  are  of  the  opinion  that  ap- 
pellant failed  to  show  that  any  of  the  jurors 
in  question  were  disqualified  under  the  stat- 
ute, and  that  the  case  falls  within  the  rule 
announced  in  the  cases  we  have  cited. 

3.  The  indictment  contains  no  reference  to 
a  conspiracy,  but  charges  all  the  defendants  * 
therein  named,  in  the  same  terms,  with  the 
murder  of  Haddock  by  shooting  him  with  a 
loaded  pistol.  On  the  trial  the  state  was 
permitted  to  introduce  evidence  which  tended 
to  show  ttiat  the  murdered  man  had  Incurred 
the  IH  will  of  some  of  the  saloon-keepers  of 
Sioux  City  by  reason  of  his  personal  efTorts 
to  have  enforced  the  laws  of  the  state  in  re- 
gard to  the  sale  of  intoxicating  liquors;  that 
suits  to  enjoin  sales  of  liquors  were  pending: 
that  saloon-keepers  organized  for  the  purpose 
of  defending  against  tho  litigation;  that 
membeis  of  the  organization  endeavored  to 
hire  men  tu  assault  and  maltreat  persons  who 
were  concerned  In  the  prosecutions,  and  that 
deceased  was  one  of  those  selected  for  such 
treatment;  that  appellant  was  a  member  of 
the  organization,  and  a  party  to  the  negotia- 
tions for  the  attack  upon  Haddock;  that  dur- 
ing the  evening  of  his  death  Haddock  and  a 
companion  procured  a  horse  and  buggy  at  a 
livery  stable  and  drove  to  the  eastern  part  of 
the  city  in  search  of  evidence  to  aid  the  pend- 
ing prosecutions;  that  his  movements  were 
known,  and  his  return  awaited,  by  defendant 
and  others  interested  in  the  saloon-keepers* 
organization;  that  when  bis  return  was  an- 
nouncd,  appellant,  Arensdorf,  and  others 
went  towards  the  stable  to  which  Haddock 
had  driven,  and  stopped  at  a  street  corner 
near  which  he  would  attempt  to  pass  after 
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leaving  the  stable;  thatappellantthereatated 
that  **if  any  one  was  going  to  lick  Haddock, 
not  to  hurt  him,  juat  to  give  hlA  a  black  eye, 
so  th^  no  one  would  get  Into  trouble;"  that 
u  Haddock  started  to  cross  the  street  to  the 
comer  above  named  Arwsdort  started  to 
meet  him;  that  the  two  men  met,  and  jnst 
after  they  had  passed  each  other  Arensdorf 
turned  and  shot  Haddock  In  the  shoulder  and 
nedc  in  such  a  manner  that  lie  staggered  to 
the  side  of  the  street  and  died  from  the  ef- 
fects uf  the  shooUng  In  a  few  minutes,  and 
without  speaking.  The  appellant  objected  to 
so  much  at  the  evidence  as  tended  to  show  a 
consplnusy  to  Injure  Haddock,  on  the  ground 
that  no  o»nsplraqy  was  charged  In  Uie  indict* 
ment,  and  Uiat.  it  he  is  chargeable  with  the 
murder  of  deceased  by  reason  of  bis  part  in 
a  oonspira<7,  that  fact  should  have  been  al- 
leged. **A11  persona  concerned  in  the  com- 
mission of  a  pnbHo  offense,  wiiether  they  di- 
rectly commit  the  act  consUtutIng  the  of- 
fense, or  aid  and  abet  its  commission,  though 
not  present,  roust  hereafter  beindicted,  tried, 
and  punished  as  principals."  Code,  g  4314. 
It  haa  been  held  under  this  provision  that 
two  persona  may  be  jointly  indicted  for  an 
offense  which,  from  its  nature,  can  be  com- 
mitted by  but  one.  and  that  under  such  an 
indictment  one  who  merely  aided  and  abetted 
the  commission  of  the  offense  can  be  con< 
victed.  State  v.  Gomstock,  46  Iowa,  265. 
It  has  also  been  held  that  the  indictment 
need  not  set  out  the  facts  in  regard  to  one 
who  merely  aids  and  abets  the  commission  of 
the  offense  charged.  State  v.  Hessian.  58 
Iowa,  69. 13  N.  W.  Rep.  77.  See.  also.  State 
V.  Pugaley.  75  Iowa.  744,  38  N.  W.  Rep.  498. 
In  our  opinion,  the  evidence  to  which  objeo* 
tion  was  made  was  properly  admitted.  The 
erirae  charged  was  the  murder  of  Haddocic, 
and  evidence  which  tended  to  show  that  de- 
fendant aided  or  abetted  that  crime  was 
proper  under  the  indictment. 

4.  Appellant  complains  of  the  admiralon 
of  certain  testimony  which  tended  to  show 
that  litigation  was  pending  In  regard  to  sa- 
loons; tliat  defendant  and  others  were  pres- 
ent while  some  of  the  cases  were  being  heard; 
that  steps  were  taken  by  Haddock  and  others 
to  procureadditiooal testimony;  and  tltat  at- 
tempts were  being  made  to  organize  the 
saloon-iteepers,  and  hire  men  to  maltreat  per- 
sons connected  with  the  prosecutions, — on 
the  ground  that  the  acts  and  conversations 
objected  to  were  before  the  formation  of  the 
alleged  conspinioy,  and  that  the  cunvprsa- 
tions  were  not  in  the  presence  of  defendant. 
We  have  examined  the  objections  made,  but 
do  not  find  them  to  be  well  founded.  The 
conversations  referred  to  were  in  the  main 
explanatory  of  acts  of  different  persons,  or 
tended  to  sliow  the  details  of  the  organiz-a- 
tion  or  conspiracy  which  resulted  in  the  mur- 
der. We  discover  no  erroneous  ruling  which 
could  have  prejudiced  defendant,  titato  v. 
McCahill,  72  Iowa,  113,  30  N.  W.  Kep.  663, 
and  .S3  N.  W.  Kep..699. 

5.  It  is  claimed  on  the  part  of  the  stale  that 


two  witnesses,  who  claim  to  have  seen  the 
shooting,  and  who  had  not  communicated 
with  each  other,  gave  substantially  the  same 
account  of  the  affair,  at  about  the  same  time. 
They  were  indicted  jointly  with  detoidaut 
and  others  for  the  crime,  and  miule  the  state- 
ments in  queation  when  arrested,— (me  In 
Chicago,  and  theotherin  San  Frandaco.  The 
def endan  t  oomplalna  of  the  refusal  of  the  cooxt 
to  permit  him  to  ask  one  of  these  witneasen 
if  be  did  not  havea  private  conversation  with 
tlie  other  at  aplaoe  named  in  Sioux  City,  two 
or  three  days  after  the  murder.  Thwe  was 
no  error  in  the  ruling  m  queation.  It  was 
not  proper  cross-examination,  and  was  act 
necessary  to  lay  the  fonndation  for  Impeoch- 
ment  If  s  nch  a  conversation  occurred  it  waa 
proper  for  defendant  to  show  it  by  hla  own 
witnesses,  and  he  attempted  to  do  so. 
Furthermore,  both  Uie  witneases  in  question 
afterwards  testified  Uiat  tiiey  had  no  audi 
conversation  as  tliat  claimed,  and  thwe  waa 
then  opportunity  to  cross-examine  them. 

6.  The  evidence  on  the  part  of  the  state 
tended  to  show  that  defendant,  Arensd(»f, 
and  others  alleged  to  have  been  concerned  In 
the  murder,  met  in  Junk's  saloon,  and  from 
there  went  in  a  westerly  direction  to  meet 
Haddock  at  the  place  of  ,his  death.  The  evi- 
dence on  the  part  of  defendant  tended  to  show 
that  he  went  out  of  Junk's  saloon  with  the 
crowd,  but  that  instead  of  going  west  he  want 
eastward  along  the  street  to  his  home,  and 
that  be  was  not  present  at  the  sliooting.  One 
Rot»on  w»s  permitted  to  testify  In  r^uttid, 
in  effect,  that  he  was  in  Junk's  saloon  at  Um 
time  in  qnratlon,  and  saw  the  crowd  go  west- 
ward, and  that  at  that  time  no  one  but  him- 
self went  eastward.  Appellant  complains  of 
the  introduction  of  this  evidence,  on  the 
ground  that  Robson  was  not  before  the  grand 
jury,  and  notice  of  his  testimony  had  net 
been  given,  and  that  his  testimony  was  not 
rebutting  in  its  natnre,  but  should  have  been 
given  before  the  state  rested  and  the  evidence 
for  ttie  defense  was  commenoed.  It  Is  true 
that  it  might  have  been  given  at  the  time 
stated,  hot  it  was  clearly  in  the  nature  of  re- 
butting evidence,  as  it  tended  to  show  that 
defendant's  claim  as  to  what  he  did  after  leav- 
ing Junk's  could  not  be  true.  We  tliink  the 
testimony  was  properly  admitted.  State  v. 
Maher,  74  Iowa,  79.  37  N.  W.  Rep.  2. 

7.  Appellant  contends  that  the  court  erred 
In  not  instructing  the  jury  that  they  might 
find  him  guilty  of  an  offense  of  a  lower 
grade  than  manslaughter,  ami  in  instructing 
them  that  they  could  not  so  find.  The  miir^ 
der  of  Haddock  was  clearly  proven,  and  not 
denied.  Manslaughter  was  tiie  lowest  degree 
of  the  offense  charged  in  the  indictment  of 
which  defendant  could  have  been  convicted 
under  the  evidence.  Therefore  the  courtdid 
not  err  in  not  submitting  to  the  jury  the  ques- 
tion of  the  guilt  of  anv  person  of  a  lower  de- 
gree. State  V.  Oole.  63  Iowa,  700,  17  W. 
Rep.  183. 

8.  Appellant  insists  that  he  could  not  be 
convicted  of  manslaughter  unless  the  death 
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of  Haddock  was  accomplished  in  pursuance 
of  a  conspiracy  to  which  he  was  a  party,  and 
that,  if  the  conspiracy  only  contemplated  the 
whipping  of  Haddock,  and  the  shooting  was 
nut  contemplated  and  not  assented  to  by  him, 
that  he  would  not  be  responsible  for  it.  But 
tlie  whipping  would  have  been  unlawful,  and 
it  is  settled  that  one  engaged  in  an  unlawful 
act  is  liable  for  the  acts  of  his  co-conspirators, 
done  In  pursnanceoC  the  common  design.  In 
this  case  the  state  claims,  and  the  evidence 
tends  to  show,  that  defendant  was  a  party  to 
a  conspimcy  to  whip  Haddock,  and  that  the 
murder  was  the  result  of  that  conspiracy. 
Defendant  is  not  free  from  llHbility  for  the 
shooting  by  reason  of  the  fact  that  the  injury 
done  was  greater  than  that  intended  by  the 
conspirators.  State  v.  McGahill.  72  Iowa, 
llti,  30  K.  W.  llep.  558,  and  83  K.  W.  Uep. 
51»;  State  v.  SheUedy,  8  Iowa,  505. 

9,  Numerous  other  questions,  includingthe 
correctness  of  the  charge  to  the  jury  and  the 
siilUclency  of  the  evidence  to  sustain  the  ver< 
diet,  are  discussed  by  counsel.  We  have  con- 
sidered them  all  with  care.  The  charge  as  a 
wtiole  was  fair  to  defendant,  and  tlie  portions 
criticised  by  counsel  were  correct,  or  not  of 
a  nature  to  mislead  tlie  jury.  The  evidence 
as  to  the  guilt  of  defendant  was  conflicting, 
but  we  cannot  say  that  it  does  not  sustain  the 
verdict.  We  And  no  error  in  the  record 
prejudicial  to  defendant.  The  judgment  of 
the  district  court  is  affirmed. 


McGoBBiSK  «.  DwTBB,  Sfaerlft. 
(fiuprerM  Court  of  Iowa.  Oct  8, 1889.) 
Chattbl  HoRTeAOBS— Fixtures. 
A  track  scale,  used  mBinly  to  the  buslDeu 
of  aa  elevator,  and  erected  for  that  puroosd,  which 
la  closely  ooonected  with  a  hopper,  from  which 
ffrain  can  be  taken  by  means  or  conveyors  to  and 
from  the  elevator,  ana  which  is  joined  to  the  same 
by  a  visible  frame-work,  is  a  ** fixture"  to  the 
buUdins,  within  the  meaoiDg  of,  and  passes  1^  a 
Bale  anoer,  a  chattel  mortgage  on  an  elevator  and 
otherbuildingsupon  certain  leased  premises. "  with 
the  machinery  therein,  and  all  the  fixtures  there- 
to belonging, "  and  the  facts  that  the  elevator  is 
a  chattel,  and  not  part  of  the  realty,  and  that  the 
scale  Is  not  on  the  leased  premises,  but  adjacent 
thereto^  are  ImmateriaL 

Appeal  from  district  court,  Henry  county; 
H.  G.  Travbrsb,  Judge. 

Action  In  replevin  for  a  certain  tniok  scale, 
^nie  fads  are  substantially  as  follows:  About 
the  1st  of  January.  1886,  the  Winaeld  Mill 
&  Elevator  Company  leased  of  the  Barling- 
ton  &  Kortbwestem  Bailway  Company  a 
port  c^its  rlghtof  <way  near  Its  railway  track, 
for  the  purpose  of  erecting  and  operating  a 
grain  elevator,  and  erected  the  same  in  the 
spring  following.  The  Wlnfleld  Mill  A  Ele- 
vator Company  porcbased  of  Borden,  Sellnck 
A  Co.  a  40-ton  track  scale,  which  was  deliv- 
ered in  July,  1886,  and  at  once  placed  in  po- 
sition. The  land  leased  of  the  railway  com- 
pany came  to  within  about  tour  feet  of  the 
company's  track.  The  scale  was  placed  on  a 
stone  foondi^on,  under  the  railway  track, 
upon  which  reated  timbera,  framed  and  ad- 


justed for  its  support  and  use.  Across  the 
platform  of  the  scale  was  the  railway  track 
in  such  manner  that  cars  could  be  piaffed 
thereon  and  weighed.  Connected  with  the 
frame-work,  on  which  rested  the  scale,  was 
a  receiving  hopper,  which  wasaUo  connfcted 
with  the  elevator  building  on  the  other  side 
by  the  frame-work  which  supported  tlie  hop- 
per. This  connection  between  the  elevator 
and  the  scale  was  not  of  such  a  character  that 
its  removal  would  materially  injure  the  build- 
ing. From  a  car  on  the  scale  corn  or  other 
grain  could  be  dumped  into  the  hopper,  and 
by  means  of  conveyors  takeu  to  the  elevator, 
and  there  shelled  or  cleaned  as  might  he  re- 
quired, and  by  means  of  spouta  taken  fiom 
the  elevator  to  the  car  and  weighed  fur  ship- 
ment. 

The  facts  as  to  the  plaintiffs  claim  are 
these:  About  October  5,  1886.  Murry,  Nel- 
son &  Co.  loaned  to  the  Wlnfleld  Mill  &  Ele- 
vator Co.  82,500,  and,  as  security  therefor, 
took  a  chattel  mortgage  on  property  thus  de- 
scribed: "The  mill,  elevator,  and  other  build- 
ings erected,  or  to  be  erected,  on  the  ground 
in  said  Winfield  leased  by  the  B.  &  K.  W. 
By.  Co.  to  the  Wlnfleld  Mill  Si  Elevator  Co., 
with  all  the  machinery  therein,  and  all  the 
fixtures  thereto  belonging."  Under  the  pro- 
vision of  tiie  mortgage  justifying  such  a  pro* 
cedure,  the  mortgagees  sold  the  property  thus 
mortgaged  to  the  plaintiff,  and  gave  him 
possession  thereof  on  the  1st  or  2d  day  of 
January,  1887,  and  on  the  day  following  gave 
him  a  bill  of  sale  of  the  same.  It  is  by  vir- 
tue of  this  purchase  that  the  plaintiCT  claims 
to  own  the  scale,  and  asks  for  the  possession. 

Defendant  bases  his  right  to  the  possession 
of  the  scale  on  a  state  of  facts  as  follows: 
Borden,  Sellock  &  Co..  who  sold  the  scale  to 
the  Winfield  Mill  &  Elevator  Co.,  obtained  a 
judgment  against  such  company  in  Decem- 
ber, 1886.  and  took  execution,  and  the  de- 
fendant sheriff,  by  virtue  thereof,  levied  up- 
on the  scale  on  the  12th  day  of  January.  1887, 
as  the  property  of  the  defendant  company, 
and  at  the  commencement  of  this  suit  held 
possession.  The  district  court  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  ap- 
peals. 

A*  H,  8tutaman  and  ifT.  8.  Sammaoh,  tor 
appellant.  S.  L,  eieugow  and  Ambler  A 
Hon,  for  appellee. 

Grangeb,  J.  1.  There  is  a  concession  In 
argument  by  both  parties  that  the  elevator 
covered  by  the  mortgage  as  well  as  the  scale 
in  controversy  are  chattel  property;  that 
there  is  no  freehold  t«tate  to  which  the  term 
"Hxture"  can  apply.  The  case  presents  this 
qaesUtm:  Is  the  track  scale  a  flxtuw  belong- 
ing to  the  elevator  building?  The  question 
has  led  counsel  in  argument  to  consider  the 
legal  signiUcance  or  application  of  the  word 
"fixture,"  and  it  is  urged  by  appellant  thajt, 
a»a  legal  term,  it  depends  upon  tlie  real  e»- 
tate  for  its  support,  and  that,  as  appellee  re- 
gards and  treats  theelevalor  building  and  the 
scale  as  chattel  property,  its  character  is  fixed* 
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and.  the  scale  not  being  a  fixture,  It  cannot 
be  i-egarded  as  included  in  the  mortgage;  the 
term  "fixture"  thereia  being  the  only  one 
thut  could  embrace  the  scale  in  question.  A 
discussion  of  the  terni  "fixture"  in  the  ab- 
stract would  be  of  little  avail  in  the  face  of 
the  facts  with  which  we  are  confronted.  It 
is  true  the  term  is  used  by  the  parties  to  the 
mortgage,  and  it  is  equally  true  that  it  is 
used  only  with  reference  to  the  building  as 
chHttel  property.  But  is  it,  because  of 
that,  without  aigniflcance  in  the  transaction? 
The  parties  to  tlie  mortgage  were  dealing 
with  reference  to  property  which  ordinarily 
attaches  to,  and  is  a  part  of,  realty,  being 
buildings  thereon.  Fixtures,  to  a  great  ex- 
tent, are  directly  connected  with  buildings, 
as  u  patt  of  the  realty,  and,  but  for  the  build- 
ings, tbey  could  in  no  sense  be  considered 
as  real  estate.  In  cases  where  tlM  buildings 
are  a  part  of  the  realty,  law-writers  and 
conrls  are  wont  to  associate  the  term  "fixt- 
ure" directly  with  the  buildings,  and  speak 
of  them  as  fixtures  to  the  mill  or  store  or 
other  buildings.  This  is  because  ot  the  rela- 
tionship of  the  fixture  to  ttie  building  as  dis- 
tinct from  the  land,  and  is  by  no  means  a 
misapplication  of  the  term.  As  the  parties 
to  the  mortgage  have  employed  the  terra 
"fixture,"  we  l£Uow  of  no  rule  of  construction 
to  warrant  us  in  disregarding  it  because 
technically  applicable  to  real  estate,  if  the 
purpuse  of  its  use  is  manifest  from  the  rec- 
ord. To  us  it  seems  clear  that  its  use  in  the 
mortgage  in  question  is  not  different  from 
what  it  would  be  if  the  elevator  building  was 
actually  a  part  of  the  realty  and  the  language 
was  used  in  a  real-estate  mortgage  and  spec- 
ified the  building  and  "fixtures  belonging 
thereto."  In  such  a  case  it  would  only  be 
necessary  to  inquire  if  the  scale  was  a  fixture 
belonging  to  the  building,  and  the  finding 
upon  such  inquiry  would  determine  its  char- 
acter. If  in  this  case  the  scale  has  such  a  re- 
lation to  the  elevator  that  with  the  elevator 
(a  part  of  the  real  estate)  the  scale  would 
be  a  real-estate  fixture,  then  it  is  so  related 
to  the  elevator  as  a  chattel  within  the  pur- 
pose of  the  parties,— that  it  is  a  "fixture  be- 
longing thereto. " 

2.  It  remains  to  be  considered  if  the  scale, 
in  view  of  the  facts  of  the  case,  is  a  fixture 
belonging  to  the  elevator.  In  this  respect 
much  depends  upon  the  intent  and  purpoi»e 
with  which  the  scale  was  placed,  hs  it  was  in 
connection  with  the  elevator;  the  intent  and 
use.  in  such  cases,  liaving  much  to  do  with 
determining  its  character  as  a  fixture.  So- 
ciety V.  Fleming,  11  Iowa.  533.  It  is  plain, 
from  the  record,  that  the  land  on  which  the 
elevator.was  placed  was  leased,  and  the  ele- 
vator placed  in  close  proximity  to  the  rail- 
road traclc,  because  the  elevator  was  to  be 
used  in  receiving  and  shipping  gralnover  the 
llDe  of  road,  and  that,  as  to  the  cars  on  the 
track,  grain  was  to  be  transferred  to  and 
from  the  elevator.  The  elevator  was  used 
fbr  the  purpose  of  shelling  corn  and  cleaning 
grain  for  shipmeiit,  in  which  case  cars  were 


unloaded  Into  the  hopper  connected  with  the 
scale,  and  by  means  of  conveyors  taken  to 
the  building  for  such  purposes  as  might  be 
required.  The  entire  testimony  in  the  case 
shows  that  the  scale  was  bought  for  use  with 
the  elevator,  and,  after  being  adjusted,  it  was 
mainly  used  for  the  purpose  of  carrying  on 
the  business  of  the  elevator.  It  seems  to 
have  been  as  much  a  part  of  the  elevator,  for 
the  purpose  of  its  business,  as  the  macliinery 
in  the  elevator,  and  for  such  purposes  as 
closely  connected  therewith.  The  conuection 
of  the  scale  to  the  elevator  by  means  of  the 
hopper  frame  was  open,  vlsiblOt  and  eoald 
easily  be  known  by  all. 

The  point  is  urged  that  the  scalo  was  not 
on  the  land  leased  of  the  railroad  company 
for  the  purpose  of  erecting  the  elevator,  but 
we  see  no  particular  force  in  the  argument. 
It  is  on  land  adjacent  thereto,  and  so  adjusted 
as  to  be  used  in  connection  with  the  elevator, 
and  would  be  as  clearly  a  fixture  in  one  case  as 
in  the  other,  as  between  these  parties.  It  was 
placed  on  the  land  adjacent  by  license  from 
the  railroad  company,  and  tlie  railroad  com- 
pany makes  no  question  or  claim  as  to  tlie 
scale. 

The  doctrine  of  "trade  fixtures"  has  re- 
ceived some  attention  in  argument,  but  such 
doctrine  is  mainly  applicable  to  right  of  re- 
moval oiE  fixtures  by  a  tenant  as  against  his 
landlord.  If o  such  question  is  presented  in 
this  case,  and  the  rule  is  of  little  avail  In 
reaching  a  conclusion.  We  have  only  to  deal 
with  the  question  if  the  scale  is  a  fixture  be- 
longing to  the  elevator,  so  as  to  pass  with  the 
latter  under  the  mortgage.  We  are  agreed 
that  it  Is.  Affirmed. 


Bbndbb  e.  Bsmf. 
(Supreme  Cowrt  of  loioa.  Oat  8, 1889.) 
Bblbasb  and  Dischabgb— CoN8iDsaATio:r. 

1.  An  affreement  by  an  iadoraee  of  a  note,  re- 
leaslog  a  joint  maker  from  liability  for  the  balanoa 
upon  payment  of  a  part,  la  without  oonalderatloa 
and  void. 

2.  Even  If  the  common-law  presumption  ot 
oonsideration  in  sealed  iustrument«  be  deemed  to 
have  been  transferred,  since  the  abolition  of  pri- 
vate aeida.  to  wrltinffs  of  equal  solemiU^  at  oom- 
moQ  law,  »  doea  not  apply  to  such  an  agreement. 

Appeal  from  district  court,  lUn^^ld  coun- 
ty ;  R.  C.  Henry,  J  udge. 

Action  upon  a  promissory  note.  A  d^ 
murrer  to  defendant's  answer  was  overruled, 
and  plaintiff  refusing  to  further  plead,  and 
standing  on  his  demurrer,  judgment  was 
rendered  for  defendant.   Plaintiff  appeals. 

Laughlin  &  Campbell,  for  ap^ielhmt.  A. 
F.  Agkren  and  8ooU  A  Swntt,  for  appellee. 

Beoe,  J.  1.  The  promissory  note  In  salt 
was  jointly  execated  by  defendant  and  four 
others.  It  called  for  •i£20,  and.  after  certain 
payments  were  deducted,  it  is  claimed  in  the 
petition  that  9150  remained  due  thereon,  for 
which  judgment  Is  asked.  The  defendant 
alleged  i»  his  answer  that  a  prior  Indorsee  of 
the  note,  while  holding  it,  did  executea  writ- 
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ing,  dlBehsiging  defendant  from  all  liability 
thereon,  which  is  In  the  following  worde: 
"MtAjr.Ia.  6-3,18S7.  Becelved  of  Chas. 
A.  Been  •40.00,  and  eame  credited  on  note 
dated  Hch.  2, 1882.  given  for  9220.00,  and 
•Igned  bjr  Calvin  StUes,  Wm.  A.  Been,  J.  8. 
Been,  a  A.  Been,  and  Wm.  Vliite,  given  to 
O.  Bender.  The  consideration  of  payment 
of  above  •40.00  la  that  aald  Ohas.  A.  Been  la 
to  be  relcaaed  entirely  from  the  above-named 
note.  This  la  done  oonaent  of  G.  Bender. 
[Signed]  Dat  DummrG,  Cashier.  **  It  is 
further  alleged  in  the  answer  that  the  note 
came  into  the  possession  of  plaintifF  long 
Hftor  miUnrity,  who  bad  fall  knowledge  of 
the  rdease  pleaded.  A  demnrrer  to  the  an- 
swer was  overruled,  and  from  that  decision 
plaintiff  appeals. 

2.  It  Is  a  familiar  mle  of  tlie  Uiw  that  a 
payment  of  a  part  of  a  promissory  note,  or 
of  a  debt  existing  in  any  different  form,  In 
discharge  of  the  whole,  wjll  not  bar  recovery 
of  the  Dalan(»  unpaid.  The  rule  U  baspd 
upon  the  principle  that  there  is  no  considera- 
tion for  the  promise  of  discharge;  the  sum 
paid  being  In  fact  due  from  the  payer  on  the 
ttelit,  lie  renders  no  consideration  to  the 
payee  for  his  promise  to  release  the  balance 
of  tlie  debt.  This  doctrine  has  been  Tecog- 
nized  in  more  tlian  one  decision  of  this  court. 
Myers  v.  Byington.  34  Iowa,  205;  Works  v. 
llerehey.  35  Iowa,  340;  Bea  v.  Owens.  37 
Iowa.  262;  Bryan  v.  Brazil.  52  Iowa,  350,  3 
X.  W.  Bep.  117;  Early  v.  Burl,  68  Iowh, 
716,  28  X.  W.  Bep.  85.  Under  this  rule  the 
disehHige  pleaded  by  defendant  Is  without 
conaideraUou,  and  is  tiierefore  void. 

8.  But  connsel  for  defendant  make  an  in- 
genious arjfuraent  to  show  that  the  rule  of 
tlie  common  law  applicable  to  sealed  instru- 
ments, under  wlilch  theyimport  a  considerap 
tion  in  this  state,  since  tlie  abolition  of  pri- 
vate seals,  is  transferred  to  all  writings 
which,  like  sealed  instruments  under  the 
common  law,  import  consideration.  With- 
out at  all  approving  the  position  advocated 
by  counsel,  but  regarding  it  as  more  than 
doubtful.  It  may  be  assumed  for  the  purpose 
of  showing  that  it  cannot  be  applieii  to  the 
case  before  us.  It  is  not  and  cannot  be 
claimed  ttiat  a  Ftealed  instrument  imports  a 
valid  consideration  when  it  shows,  by  its  own 
conditions  and  recitations,  that  it  is  in  fact 
not  bound  upon  a  consideration.  In  uthtr 
words  the  presumption  uf  consideration  aris- 
ing from  a  seal  will  not  overcome  the  express 
language  and  conditions  of  a  sealed  instru- 
ment, showing  that  It  is  without  considera- 
tion. We  think  UAa  proposition  need  only 
to  be  stated  to  gain  assent.  It  does  not  de- 
mand in  its  support  the  citation  of  authori- 
ties. Attention  to  the  release  pleaded  by  do- 
fenJant,  and  quoted  aiMve,  discl'jses  the  fact 
thai  it  shows,  by  (lOBitive  and  direct  recita- 
tions, that  the  payment  of  a  part  of  the  debt 
was  the  alleged  consideration  of  the  instru- 
ment for  tlie  release  of  the  balance  of  the 
debt.  The  instrument,  tlierefure.  rflieU  up- 
on to  show  tlie  release  establishes  the  fact 


that  it  is  entirely  without  consideration,  and 
cannot  therefore  be  enforced. 

It  la  our  opinion  that  the  district  court 
erred  in  overruling  platntlff^a  demurrer  to 
defendant's  answer.  Jits  Judgment  is  theifr 
fore  reversed. 


KX.EI8H  «t  (U,  «.  Galusha  it  aU 
(Supreme  Court  of  Iowa.  Oct.  4, 1889.) 
MuHiciPAL  Aid  to  Railroads — ElpsonoH  — Ko- 

TIOI. 

Uoder  the  Iowa  statute  requiring  that  the 
notice  ot  an  election  to  raise  a  tax  for  a  railroad 
sbUl  show  to  what  poiot  the  road  shall  be  fulljr 
completed  before  the  tax  shall  become  due,  a  no- 
tice, simply  stating  that  the  tax  shall  become  dne 
on  the  oomplettoD  of  a  certain  number  of  ooDseou- 
tlve  mile*  of  the  road  In  a  certain  township  by  a 
spedfled  time,  la  InsnfflcieDt,  and  a  tax  voted  ai 
an  election  nnaer  such  notice  is  void.  VoUowlng 
AUard  r.  Oarton,  80  N.  W.  Be^  TSd. 

Appeal  from  district  court,  Jaspw  connty; 
W.  U.  Lewis,  Judge. 

Action  to  enjoin  the  collection  vit  certain 
taxes  levied  in  aid  of  the  Wisconsin.  Iowa  A 
Nebraska  liallroad  Company,  on  the  grounds 
(1)  that  the  notice  under  which  the  special 
election  was  held  does  not  show  **to  what 
point  the  road  shall  be  fully  cotnplsted"  be- 
fore the  tax  shall  become  due  and  payable, 
ta  required  by  statute;  (2)  that  the  tax  was 
levied  on  the  wrong  year*a  assessment,  to- 
wit.  on  the  assessment  of  1882.  instead  of 
1883;  and  (8)  because  the  Wisconsin,  Iowa 
&  NebraakaiBallway  Company,  to  whicli  tlie 
tsx  was  voted,  sold  and  conveyed  the  road 
and  franchisek  to  the  Iowa  Improvement 
Company.  t)efore  the  payment  of  the  tax  by 
reason  of  which  said  Wisconsin,  Iowa  h 
Nebraska  Railway  Company  was  unable  to 
give  stock  to  the  tax-payers,  as  they  were  en- 
titled to.  Decree  was  entered  in  the  district 
court,  declaring  the  tax  void,  and  perpetual- 
ly enjoining  the  collection  thereof.  Defend- 
ants appeal. 

Hubbard  <C  Datiiey^  for  appellants.  /.  C. 
Cook,  for  appelleee. 

Given,  C.  J.  The  notice  under  which  the 
special  election  was  held  contains  the  follow- 
ing, and  no  other,  conditions:  "(1)  That  one- 
half  of  said  tax  shall  be  due  and  collectible 
when  the  cars  are  running  on  flfty  consecu- 
tive miles  of  said  road  passing  through  the 
townsliip.  and  the  other  half  in  one  year 
from  that  date.  (2)  That  fifty  consecutive 
mites  of  said  railway  shall  be  completed, 
passing  through  said  township,  and  the  cars 
running  thereon,  before  any  of  this  tax  is 
due  and  collectible  or  payable.  (3)  Thatsaid 
tax  shall  become  null  and  void,  unless  said 
railway  shall  be  completed  through  said 
township,  as  above  specitied.  and  the  cars 
running  tberpon,  by  the  1st  day  of  Decem- 
ber, A.  D.  IbtiS.  (4)  That  said  company 
shall  erect  and  maintain  a  passenger  and 
freight  depot,  either  upon  tlie  south-west 
quarter,  section  fourteen,  or  the  south-east 
quarter.  sectl<m  fifteen,  township  eighty-one 
north,  of  range  twenty,  Jasper  county,  Iowa. 
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That  said  tAx  shall  be  levied  in  the  year  1882 
tipon  the  taxable  property  of  said  township, 
as  shown  by  the  proper  books  and  records  for 
that  yenr."  This  notice  is  stibstantiHlly  the 
same  as  that  in  Allnrd  v.  Gaston,  70  Iowa, 
731.  29  N.  W.  Bep.  7^2,  whicii  was  held  in- 
sufficient, because  it  did  not  state  to  what 
jioint  the  roiid  was  to  be  fully  completed  be- 
fore tlie  tax  should  become  dne  and  payable. 
The  nutice  in  Bartemeyer  v.  Uolilfs,  71  Iowa, 
582.  32  N.  W.  Bep.  673,  is  clearly  disti  nguish- 
able  from  these  notices.  That  notice  was 
for  the  construction  of  a  line  of  rail  way  from 
a  point  on  the  levee  In  Davenport,  t>etween 
Brady  and  Main  streets,  along  the  Mississip- 
pi river,  to  the  western  tioundary  of  the  city; 
thence  westwardly,  to  Anatnnsa,  or  to  a 
point  nearer,  "toconnect  with  a  railroad  not 
now  running  to  Davenport."  One-half  tlie 
tax  WHS  to  be  paid  when  the  line  was  com- 
pleted within  the  city  limits  from  tlie  point 
of  beginning,  and  the  other  half  when  3U 
miles  was  completed  for  the  passage  of  cars, 
or  a  connection  made  with  some  other  road 
not  running  to  Davenport.  This  case  is  also 
distingiiishiibie  from  Burges  v.  Mabin,  7U 
Iowa,  036,  27  N.  W.  Bep.  464,  wherein  the 
condition  was  that  the  road  should  be  com- 
pleted "from  tiie  souUi  line  of  the  county  of 
Hancoclt.  by  way  of  Garner,  to  a  connection 
with  or  crossing  of  the  Minneapolis  &  St. 
Louis  liailroad."  True,  the  point  on  the 
county  line  and  on  the  Minneiipolis  ft  St. 
Louis  Ballruad  was  left  to  be  determined  by 
tlie  survey,  but  the  notice  was  definite  as  to 
the  point  to  which  the  road  should  be  com- 
pleted. We  see  no  substantial  difference  be- 
tween this  case  and  Allard  v.  Gaston,  and 
no  reason  for  changing  the  views  therein  ex- 
piessfid.  As  this  conclusion  is  decisive  of 
the  case,  other  questions  discussed  by  coun- 
sel need  not  be  determined.  The  decree  of 
the  district  court  is  alBrmed. 


Frm  V.  Lewis  €t  al. 
{Supreiitd  Court  of  Iowa.  OoL  4,  U8B.) 
APPBiL — Abbtkact. 
Flulntifl  filed  an  amended  abstraot.  oorreot- 
htff  inaccnraoies  and  omisBions  in  the  abstract  of 
derendaot,  and  alleging  that  the  original  and 
amended  abstracts,  taken  together,  did  not  contain 
all  the  evidence  at  the  trial,  and  that  it  was  not  all 
praserved.  HOd  that,  these  allegations  not  hav- 
ing been  denied  hy  deftaidant,  the  amended  ab- 
stract must  be  taken  as  true,  and,  all  the  evidence 
not  being  before  the  court,  the  case  could  not  be 
tried  on  appeal. 

Appeal  from  district  court,  Sloax  county; 
0.  H.  Lewis,  Judge. 

Action  in  chancery  to  quiet  the  title  of 
land  in  plaintiff.  There  wad  a  decree  grant- 
ing the  relief  prayed  for  by  plaintiff.  De- 
fendants appeal. 

Struble  di  Stiger,  for  appellants.  PitU  A 
Hessey^  for  appellee. 

Beck,  J.  The  philntiff  dalnna  title  to  the 
land  under  a  tax  sate  and  deed,  which  he 


prays  may  be  quieted  against  the  claim  of 
defendants,  one  of  whom  holds  title  from  the 
government,  and  also  under  a  tax-title.  The 
defendants  file  an  abstract,  which  purports 
to  present  all  the  evidence  given  by  the  par- 
ties at  the  trial.  The  plaintift  tiles  an  amend- 
ed abstract,  alleging  certain  omissions  and 
inaccuracies  in  the  abstract  of  plaintiff,  and 
also  presenting  parts  of  the  alleged  overrnled 
evidence.  This  amended  abstract  alleges 
thatdefendants'  abstract  does  not  contain  all 
the  evidence,  and  allejies  that  the  plaintiff's 
abstract,  together  witit  the  abstract  of  de- 
fendants, does  not  present  all  the  evidence 
offered  and  admitted  attlie  trial.  Theamend- 
ed  abstract  also  denies  that  all  the  evidence 
was  preserved  by  certificate  of  the  trial  judge, 
and  filed  with  tlie  clerk  within  six  months 
after  the  date  of  the  decree,  as  required  by 
statute.  This  amended  abstract  is  nut  denied 
by  the  defendants.  Under  repeaf-ed  decisions 
of  this  court  it  must  be  regarded  as  true. 
State  V.  Tucker.  68  Iowa,  50.  25  K.  W.  Bep. 
924;  Kearney  v,  Ferguson.  50 Iowa,  72;  Burk- 
hart  V.  Ball,  59  Iowa.  629, 10  N.  W.  Rpp.  260, 
and  13  N.  W.  Bep.  666;  Acton  v.  Coffman, 
74  Iowa.  17,  86  N.  W.  Bep.  774;  Marsh  v. 
Smith.  73  Iowa,  295.  34  N.  W.  Bep.  866; 
Institution  v.  Copeliind.  71  Iowa.  67.  32  N. 
W.  Bep.  95;  Palmer  v.  Bogers.  70  Iowa.  382. 
30  N.  W.  Bep.  645;  Foley  v.  Hetferon.  70 
Iowa.  572,  31  N.  W.  Bep.  877.  For  other 
Citses  to  the  same  effect  see  the  digests  and 
indexes  of  the  reports  of  this  court.  Upon 
the  abstract  we  are  required  to  hold  that  all 
the  evidence  ia  not  before  us.  It  cannot, 
therefore,  be  tried  in  this  court.  The  decree 
of  the  district  court  must  be  affirmed. 


LlNDSBT  V*  DbLANO. 
[Supreme  Court  of  Iowa.  Oct  8, 1889.) 

MORTGAOBB— FORBOLOSCBB— BbOBKFTIOIT. 

1.  Theplalntdff  heldaJunlornKntga^onland, 
and,  In  an  action  to  forecloae  the  senior  mortgage, 
he  was  made  a  party  defendant  for  the  purpose  of 
foreclosing  his  Uen,  but  his  first  name  was  set  out 
as  "Edward,"  when  it  was  In  fact  "Bdmand." 
The  notice  of  foreclosure  was  directed  to  him  as 
"Edmund, "  and  he  acknowledged  personal  service 
over  his  proper  signature,  but  the  decree  was  en- 
tered against  him  as  "Edward."  H^eld,  that  Uie 
notice  was  sufficient,  and  the  court  had  Jurlsdio- 
tioo. 

2.  A  notice  of  foreclosure,  the  description  la 
which  locates  the  land  In  the  wrong  coDgressional 
Mid  olvil  townships,  hot  whloli  further  desaribea 
It  so  that  It  can  be  tdentifled,  is  sufflolmit. 

8.  The  action  against  pl^ntiff  not  having  been 
dismissed,  the  sale  under  decree  of  foreclosure 
against  the  mortgagor,  before  entry  of  the  decree 
against  plaintiff,  did  not  affect  either  decree. 

4.  Kor  did  the  prior  decree  and  sale  thereunder 
extend  the  time  in  which  plaintiff  might  redeem. 
B7  Code  Iowa,  §  8108,  he  would  bave  had  nine 
months  after  sale  in  which  to  redeem  had  he  been 
served  before  entry  of  that  decree,  uid  his  right  of 
redemption  was  not  extended  beyond  tbe  lapse  o( 
the  same  limitation  after  decree  had  been  entered 
against  htm. 

Appeal  from  district  court,  Hymouth  coun- 
ty; Scott  M.  IjADD,  Judge. 
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Action  in  equity  to  redeom  from  a  mort- 
ice foreclosure  sale  of  certain  real  estate. 
There  was  a  decree  for  plaintiff.  Defendant 
appeals. 

Strublet  Rtshel  A  Hart  and  Argo  A  Jfo- 
Duffiet  for  appellant.  Frank  Amot,  for  ap- 
pellee. 

RoTHBOCK,  J.  It  appears  from  the  record 
that  one  George  J.  Gray  was  the  owner  of 
80  acres  of  land  In  Plymouth  county,  and 
that  on  the  15th  day  of  May.  1875,  he  mort- 
gagei]  the  same  to  C.  D.  Rogers  to  secure  the 
payment  of  $200,  with  interest.  On  the  28th 
day  of  June,  1876.  said  Gray  made  a  certain 
other  mortgage  npon  said  land  to  the  plain- 
tiff, to  secure  the  payment  of  $160  and  inter- 
est. Rogers,  being  an  owner  of  the  senior 
mortgage,  commenced  an  action  to  foreclose 
the  same,  and  a  decree  of  foreclosure  was 
entered  at  the  July  term,  1878,  of  the  Ply- 
mouth district  court,  as  against  the  mort- 
gagor. It  was  recileil  in  the  petition  for 
foreclosure  that  Edward  Lindsey  claimed  to 
have  a  lien  on  said  real  estate,  but  that  the 
same  was  junior  and  inferior  to  the  mortgage 
held  by  Rogers,  and  Lindsey  was  made  a 
party  by  the  name  of  "Edward"  Lindsey.  and 
a  foreclosure  was  demanded  as  against  him. 
No  service  of  an  original  notice  was  had 
ufton  Lindsey,  and  no  action  was  taken  as 
against  him  at  the  time  at  which  the  decree 
was  entered  against  Gray,  the  mortgagor, 
but /he  cause  was  continued  from  term  to 
term  for  service.  On  the  Ist  day  of  July, 
1880,  service  was  had  upon  Lindsey,  and,  as 
a  question  is  made  as  to  the  sufficiency  of  the 
origuial  notice  and  service,  we  will  here  set 
out  the  same  in  full.  It  was  as  follows: 
"State  of  Iowa,  Plymouth  County — ss.:  In 
the  District  Court  for  Plymouth  County, 
Iowa,  at  October  Term.  A.  D.  1880.  0.  D. 
Rogers,  Plaintiff*  vs.  George  Gray,  Edmund 
Lindsey.  To  Edmund  Lindsey,  defendant: 
You  are  hereby  notified  that  there  is  now  on 
die  a  petition  by  said  plaintiff,  0.  D.  Rogers, 
in  the  office  of  the  clerk  of  the  district  court 
of  said  Plymouth  county,  Iowa,  claiming  the 
right  to  have  your  lien  on  the  land  known  as 
the  'George  Gray  land.'  la  Stanton  town- 
ship, Plymouth  county,  Iowa,  foreclosed,  and 
the  title  quieted  in  the  plaintiff  to  the  south 
half  of  south-east  quarter  of  section  30-92>44. 
No  personal  judgment  is  claimed  against  de- 
fendant. All  that  plaintiff  claims  Is  to  have 
your  lien,  daim,  and  interest  to  and  in  said 
premises  foreclosed  and  declared  junior  and 
inferior  to  plaintiff's  judgment  and  title  to 
.said  premises,  and  that  unless  yon  appear 
thereto,  and  defend  before  noon  of  the  Brst 
day  of  the  next  terra  of  said  (»>urt,  commenc- 
ing at  I^emars,  Iowa,  the  18th  day  of  Octo- 
ber. 1880.  a  default  will  be  entered  against 
yon,  and  Jadgment  rendered  thereon.  Dated 
at  Lemars,  Iowa,  the  1st  day  of  July,  1880. 
Ab0O  a  Kbllby,  Attorneys  for  Plaintiff." 
The  aooeptance  of  service  indorsed  upon  said 
notice  read  as  fbUovs:  **I  iKreby  accept 
due  aerrioe  of  the  within  notice  on  me  in 


Plymouth  county,  Iowa,  this  Ist  day  of  July, 
1880.  and  waive  the  delivery  of  a  cc^y  tbere^ 
to  me.   Edutthd  Lindset.  " 

Lindsey  made  no  appearance  to  the  action, 
arid  at  tlie  October  term.  1880,  a  default  and 
decree  of  foreclosure  was  entered  against 
him.  Before  the  decree  was  rendered  the 
land  had  been  sold  at  foreclosure  sale,  and  a 
sheriff's  deed  had  been  made,  and  the  land 
had  been  conveyed,  through  some  two  or 
three  successive  grantors,  to  the  defendant 
in  this  action. 

The  plaintiff  brought  this  snlt  in  Septem- 
ber. 1886,  and  claims  that  he  Is  not  estopped 
by  the  decree  of  foreclosure  against  him  from 
hie  right  to  redeem  the  land  from  the  orig- 
inal foreclosure.  His  claim  is  based  upon 
the  ground  that  the  attempt  to  foreclose  bis 
right  of  redemption  was  void.  This  must  be 
the  claim,  because  it  is  a  well-settled  funda. 
mental  principle  that.  If  the  proceedings 
leading  up  to  a  judgment  or  decree  are  merely 
irregular  or  defective,  the  parties  are  barred 
thereby,  if  the  court  has  jurisdiction  of  the 
subject-matter  and  the  parties.  If  there  be 
jurisdiction  to  render  a  judgment,  the  judg- 
ment cannot  be  ignored,  but  Is  valid  until 
corrected  upon  appeal,  or  in  some  other  di- 
rect proceeding  for  that  purpose. 

It  is  claim^  that  this  decree  is  void  be- 
cause the  original  petition  describeil  the 
plidntiff  herein  aa  "Edward"  Lindsey  Instead 
of  "Edmund"  Lindsey.  and  because  the  orig- 
inal notice  of  which  he  accepted  service  de- 
scribed the  land  in  controversy  as  in  town- 
ship 92,  instead  of  township  91.  and  as  being 
in  Stanton  township,  when  it  was  in  fact 
situated  in  another  civil  township.  This  last 
objection  is  without  merit.  The  land  is  oth- 
erwise sufficiently  identified.  It  Is  described 
as  the  land  known  as  the  '  George  Gray 
land,*  "  and  upon  which  Lindsey  had  a  lien. 
It  was  not  required  that  the  land  should  be 
described  in  the  original  notice.  Van  Sickles 
v.  Town,  53  Iowa,  259,  5  N.  W.  Rep.  148. 
There  is  no  pretense  that  Lindsey  was  mis- 
led by  this  notice.  He  had  but  one  mort- 
gage made  by  George  Gray,  and  he  knew  the 
location  of  the  land.  He  was  advised  by  ttie 
notice  that  Rogers  claimed  the  superior  lien. 

But  it  is  claimed  that  the  court  acquired 
no  jurisdiction  l}ecaase  "Edward"  Lindsey 
was  named  as  a  defendant  in  the  petition, 
and  l>ecau8e,  though  "Edmund"  Lindiey  was 
named  as  accepting  service,  and  as  the  de- 
fendant, yet  the  decree  was  entered  against 
"Edward"  Lindsey.  This  last  claimed  de- 
fect cannot  be  said  to  be  supported  by  the 
record.  The  decree  recites  that  "Edmund" 
Undsey  accepted  personal  service,  andimm^ 
diately  after  it  is  sUted  that  said  "Edward" 
Lindsey  was  defaulted.  Afterwards  he  Is 
twice  designated  aa  "defendant  Lfnds^." 
Taking  the  decree  U^ther  it  is  plainly  a  de- 
cree against  the  defendant,  Edmund  Lindsey. 

These  are  the  grounds  upon  whiah  it  is 
dfdmed  the  decree  is  Totd.  We  do  not  think 
the  position  of  plaintiff  can  be  sustained, 
as  we  have  seen  there  was  no  real  defect  in 
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the  original  notice.  The  appellant  was  not 
correctly  named  in  the  original  petition. 
There  was  a  mere  mistake  in  his  name.  It 
was  his  duty  to  re<(pond  to  the  notice  and 
plead.  Id  Freem.  Judgm.  S  154,  it  is  said: 
**  The  weight  of  authority  is  that,  if  the  writ  is 
served  on  the  party  by  a  wrong  name,  and  he 
fails  to  appear  and  plead  the  misnomer  in 
Abatempntt  and  auffera  judgment  to  be  ob- 
tHlned,  he  is  conchidpd.audin  all  further  liti- 
gation may  be  connected  with  the  suit  or 
judgment  by  proper  avermpnts;  and,  when 
fliich  averments  are  made  and  proved,  the 
party  intended  to  be  named  In  the  judgment 
is  affected  as  though  be  were  properly  named 
therein;"  citing  Bank  v.  Jnggers,  SI  Md.  38; 
Insurance  Co.  v.  French,  18  How.  404;  Smith 
V.  Bowker,  1  Mass.  76;  Oakley  v.  Giles,  3 
Bust,  168;  Smith  v.  Patten,  6  Taunt.  115: 
Guinard  v.  Heysinger,  15  HI.  288;  Barry  t. 
GHrotbers,  6  Rich.  Law,  331.  It  is  to  be  re- 
membered that  the  original  notice  was  per- 
sonally served  on  Llndsey,  and,  as  support- 
ing the  conclusion  we  reach  as  to  the  validity 
of  the  decree,  see  Journey  v.  Dlckerson,  21 
Iowa,  308,  and  Fanning  t.  Kapfl*  68  Iowa. 
244,  26  N.  W.  Bep.  133. 

It  is  further  urged  that  no  decree  could 
have  been  lawfully  entered  against  Lindsey, 
because  the  land  had  long  before  that  been 
sold  on  foreclosure  and  a  sheriCF's  deed  exe- 
cuted. It  is  a  sufficient  answer  to  this  claim 
to  state  that  there  was  no  dismissal  of  the 
origiRHl  action.  It  wascontinued  from  term 
to  term  for  service  upon  Lindsey  and  others, 
and  when  served  the  court  had  jurisdictloa 
to  foreclose  his  lien. 

Next,  and  lastly,  plaintiff  claims  that,  as 
the  foreclosure  sale  was  had  years  berore  the 
decree  foreclosing  Lindsey's  right  to  redeem, 
the  decree  had  no  other  force  than  to  compel 
Lindsey  to  redeem  within  the  10  years  pro- 
vided by  the  statute  of  limitations.  We  do 
not  think  that  the  decree  was  a  nullity,  and 
it  surely  would  be  if  plaintiff's  position 
should  be  sustained.  The  decree  foreclosed 
and  barred  the  plaintiff's  mortgage,  excepting 
t)ie  right  of  redemption  as  provided  by  law. 
If  he  liad  been  made  a  party  before  the  sale  of 
the  land,  and  a  dec»«e  had  been  entered  against 
him.  he  would  have  been  required  to  redeem 
in  nine  months  from  the  day  of  sale.  Code, 
§  3103.  By  analogy  to  the  statute,  he  ought 
not  to  be  allowed  to  redeem  after  nine  months 
tmm  the  time  the  decree  whs  entered  against 
him.   This  was  in  October.  1880. 

Finslly  we  have  to  saf  that  there  Is  no 
equity  in  the  claims  of  the  plaintiff.  The  un- 
disputed evldenee  is  that  be  knew  all  the 
facts  In  connection  with  the  foreclosure,  and 
was  unred  to  redeem,  and  declined  to  do  so, 
as  we  (tresnme,  on  the  ground  that  the  land 
was  not  of  sufficient  value.  He  chose  rather 
to  allow  the  land  to  pass  into  the  hands  of 
Innocent  purchasers,  who  have  fenced  and 
otherwise  improved  it.  and,  after  the  lapse  of 
about  six  jem  from  the  foreclosure  of  his 
lien,  he  oommenced  this  salt,  and  is  attempt- 
ing to  exttngnlsh  the  flnt  mortgage,  so  far 


as  he  may  be  allowed  to  do  so,  by  setting  off 
the  rents  and  profits  of  the  land. 

In  our  opinion  the  decree  of  the  district 
court  should  be  reversed,  and  the  pkiintifTs 
petition  should  be  dismissed. 


Mann  v.  Tatlob. 

(Supreme  Court  of  Iowa.  Oct.  8. 1889.) 

UBJBCTIOltS  WilVaD— pAHOt,  EvTOSNoa— PB&CO— 

Dl-MAOKS — IirSTSUCTJONS. 

1.  Where  defendant  moves  to  strike  oat,  and, 
after  ruUne  thereon,  answers,  and  goes  to  trial, 
any  errors  in  the  rnllnc  are  waived. 

3.  In  an  action  on  a  written  contract  for  the 

deliverv  of  a  certain  number  of  griddles,  which 
plaintiff  was  to  eell,  paying  a  certain  royalty  to 
defendant,  parol  evidence  of  aots  and  statmnente, 
to  show  what  miffht  reasonably  have  been  contem- 
plated by  the  parties  as  a  resut  of  a  breach  of  the 
contract,  is  admissible. 

S.  Pl^ntlff  may  testify  as  to  his  motives  for 
entering  into  theoontraot,  where  such  motives  be- 
come material  to  prove  fraud,  and  it  Is  unneoea* 
sary  that  fraud  be  first  eBtabllstaed  by  other  facts. 

4.  Where  defendant  agrees  to  furnish  bandies 
for  certain  griddles,  bat  nils  to  do  so,  and  with- 
out them  the  griddles  are  nnsaleable,  plainUff  la 
not  bound  to  purchase  handles  to  relieve  defend- 
ant from  liability  for  the  breach. 

5.  An  instruction  that  plaintiff  would  be  en- 
titled to  recover  as  an  element  of  damages  **tbe 
amount  of  bis  actual  and  necessary  expenses  ia- 
curred,  and  the  reasonable  value  of  his  time  acta- 
ally  and  neoessanly  lost  by  reason  of  the  failure  to 
receive  the  handles  as  agreed, "  is  not  obje<rtdon- 
able  because  part  of  the  griddles  were  received 
and  sold,  as  such  instruction  oould  not  have  been 
understood  as  indnding  expenses  Incurred  in  oon- 
neotloa  with  the  latter.  « 

fl.  Kor  is  such  instnietlon  objectiooable  on  the 
ground  that  such  damages  are  too  remote. 

7,  Where  defendant  is  charged  with  makiog 
fraudulent  representations  to  induce  plainUff  to 
enter  into  the  oootraot,  an  instraetloa  npon  that 
question  need  not  inform  the  jury  that  the  proof 
must  sliow  that  when  defeadant  made  the  state- 
ments he  knew  of  their  falsity,  where  the  petition 
does  not  contain  any  allegation  to  that  eftect. 

8.  Where  It  appears  that  defendant  In  attach- 
ment has  been  a  resident  of  the  state  18  years,  and 
lias  not  been  out  of  the  same  for  9  years,  an  in- 
struction upon  the  question  of  his  non-residenoe, 
which  was  one  of  the  alleged  grounds  for  attaoh- 
ment,  is  reversible  error. 

Appeal  from  district  court,  Clay  county; 
Lot  Thomas,  Judge. 

Action  for  breach  of  contract  in  tlie  sale.of 
certain  griddles.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals. 

Hughet  A  Chamberlain  and  If,  S.  Wilcoao, 
for  appellant.  Parker  A  BUihardeon,  for 
appellee. 

GoANOER.  J.  1.  The  first  flre  divisions 
of  appellant's  argument  are  devoted  to  assign- 
ments of  eiTor  by  the  coort  in  overruling 
motions  to  strike  the  petitions  from  the  flies, 
to  strike  oat  parte  thereof,  and  to  make  ttie 
same  more  speciQc  As  to  Uieae  motions,  it 
is  sufficient  tosay  that  after  the  rulings  there- 
on the'defendant  answered,  and  went  to  trial, 
which  operated  as  a  waiver  of  any  error  in 
the  rulings.  Coakley  v.  McCarty,  34  Iowa, 
105. 

2.  ThepetiUoneontainsfbarcounts;  three 
of  which  state  a  cause  of  action  based  on  the 
following: 
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"Spencer,  Ia..  Jan'y  6th,  1888. 
"Thla  agreement,  made  this  6th  day  of 
January*  1888,  between  A.  D.  Taylor,  of 
Spencer,  Clay  county*  lows,  and  Cr.  S.  Mann, 
of  the  same  town,  county,  and  state,  wit- 
nesseth:  That  the  said  A.  B.  Taylor  hereby 
coTenants  and  agrees,  and  by  these  presents 
does  grant,  the  tight  to  G.  S.  Mann  to  sell 
the  Taylor  Home  uriddle,  of  which  he  is  the 
owner  of  letters  patent,  for  the  state  of  Mich- 
igan, in  the  county  of  Lenawee,  state  of 
Michigan,  on  a  certain  royalty  to  be  paid  to 
the  auld  A.  D.  Taylor.  The  said  A.  D.  Tay- 
lor agrees  to  furnish  the  said  G.  S.  Mann  six 
hundred  griddles, — five  hundred  No.  3  at  fifty 
cents,  and  one  hundred  No.  4  at  sixty  cents, 
— ^free  on  board  the  cars  at  Yotingstown, 
Ohio.  The  royalty  on  the  above-named  grid- 
dles— one  hundred  and  fifty-eight  dollars — is 
paid  in  advance,  the  receipt  whereof  is  here- 
by acknowledged;  and  in  case  the  said  G.  S. 
Mann  buys  the  exclusive  right  to  said  terd- 
tory,  at  a  cost  of  two  hundred  and  Rtty  dol- 
lars, between  this  date  and  the  Qrst  day  of 
April,  1888,  then  this  royalty  of  one  hundred 
and  fifty-eight  dollars  to  be  applied  on  the 

?tyment  of  said  territory,  and  the  said  A.  D. 
aylor  agrees  to  give  unto  the  said  G.  S. 
Mann  a  patent-right  deed  of  said  Lenawee 
county.  It  is  further  agreed  that  the  said 
G.  S.  Mann  agrees  to  pay  the  said  Youngs- 
town  Stove  Company,  of  Youngstown,  Ohio, 
the  balance  due  on  six  hundred  griddles  on 
delivery.  G.  8.  Manx. 

"A.  D.  Taylor," 
The  allegations  of  the  petition  show  that 
at  the  time  of  making  the  contract  it  was  the 
intention  of  plaintiff  to  go  to  Lenawee  coun- 
ty, Mich.,  to  sell  theaame,  and  that  they  were 
only  saleable  for  a  short  time  in  the  winter 
■eason;  that  the  parties  both  knew  these 
facts,  and  contracted  with  reference  to  them ; 
that  plaintiff  went  from  Clay  county.  Iowa, 
to  Michigan,  relying  on  the  contract  of  de* 
fendant  tofurnlali  tneifrlddles;  and  he  seeks 
to  recover  special  damages  for  his  loss  of 
time  and  expenses.  And  for  that  purpose 
the  plaintiff's  counsel  asked  himasa  witness: 
"What,  if  anytlilng,  was  said  between  you 
and  Mr.  Taylor  in  regard  to  the  purpose 
for  which  these  griddles  were  purchaaed?" 
Against  the  objection  that  it  was  Iromatft- 
rial,  and  tended  to  vary  the  terms  uf  the  con- 
tract by-  parol)  the  plaintiff  was  allowed  to 
answer,  and.  we  think,  correctly.  It  in  no 
manner  changed  or  varied  the  terms  of  the 
contract,  Its  purpose  was  to  place  the  court 
tn  a  position  to  know  what  might  reasonably 
have  been  contemplated  by  the  parties  at  the 
time  of  makiug  the  contract  as  a  miult  of  a 
breach  thereof.  If  it  was  tlien  understood 
that  as  a  result  of  the  contract  plaintiff  would 
go  to  Michigan  to  secure  the  benefits  of  It  to 
himself,  defendant  might  well  understand 
that  a  breach  on  his  part  would  result  in  a 
loss  of  time  and  expenses  to  plaintiff,  for 
which  he  should  be  liable.  Such  damages 
are  not  remote,  but  a  direct  result  of  the 
breach.  There  were  other  questions  directed 


to  the  same  pnrpose,  such  as:  "What  was 
said  about  the  griddles  ?  Was  there  conversa- 
tion alxjut  the  time  of  year  in  which  these 
griddles  could  be  sold?  At  what  expense 
were  you  in  selling  these  griddles?"  These 
questions  have  all  been  examined,  and  we 
need  not  notice  them  separately.  We  cannot 
s;)y  that  all  pf  them  are  strictly  material,  but 
with  few  exceptions  they  are;  and  In  no  case 
do  we  find  anything  like  error  to  the  preju- 
dice of  the  appellant. 

tt.  Perhaps  we  should  notice  some  of  them 
wherein  the  objection  is  urged  on  diCFerent 
grounds  in  argument.  One  count  of  the  peti- 
tion charges  the  transaction  in  makingthecon- 
tract  as  fraudulent  on  the  part  of  the  defend* 
ant,  and  that  the  plaintiff  was  deceived  by  his 
representations  that  he  had  on  hand  the  grid- 
dles for  delivery;  and  on  the  trial  the  plaintiff 
was  asked  if  he  would  have  entered  into  the 
contract  if  lie  had  known  that  the  defendant 
did  not  have  the  griddles  on  hand  to  furnish. 
The  defendant  concedes  that  on  the  question 
of  fraud  it  was  proper  to  establish  such  fact, 
but  urges  that  plaintiff  could  not  properly 
testify  to  that  fact  directly;  that  it  must  be 
established  by  proof  of  other  facts  and  the 
surrounding  circumstances.  While  it  is  true, 
as  a  general  rule,  that  ultimate  facts  or  con- 
clusions are  not  to  be  thus  established,  the 
rule  has  its  exceptions,  and  the  exceptions 
are  based  on  the  exceeding  difficulty  of  mak- 
ing the  proof  in  that  manner.  There  is  no 
more  striking  illustration  of  the  rule  than  in 
cases  wheiv  it  ia  necessary  to  prove  motives* 
nr  the  reiisons  which  prompt  one  to  act,  when 
these  motives  or  reasons  are  to  be  established 
in  his  own  behalf.  Tlie  motives  or  reasons 
may  exist,  but  without  the  possibility  of 
proof,  except  by  such  direct  teatiAoQy.  The 
point  under  discuteion  may  be  a  forcible  in- 
stance. It  is  a  question  of  what  induced  the 
plaintiff  to  make  the  contract.  Who  can 
know?  Or  what  partlcuter facts  wouldshow 
it?  Or,  perhaps,  better,  who  could  know, 
or  what  particular  tacts  would  show,  how 
some  particular  statement  or  fact  in  the  trans- 
action affected  his  conduct?  Where  euch 
facta  become  material,  it  ia  proper  for  the 
party  to  state  them  directly.  The  case  of 
Watson  V.  Ghesire,  18  Iowa,  202.  in  princi- 
ple supports  this  rule. 

4.  One  count  of  the  petition  sets  out  a 
cause  of  action  based  on  an  oral  contract  to 
deliver  to  plaintiff  handles  to  he  used  with 
griddles,  and  wltJiout  which  the  griddles  were 
not  saleable,  and  that  there  was  a  breach  of 
the  contract  to  deliver  them;  and  the  defend- 
ant, on  the  trial,  offered  to  prove  that  they 
could  be  manufactured  for  two  cents  each  at 
any  Un-shop.  which  offer  was  refused.  Plain- 
tiff had  bouglit  and  paid  for  these  handles, 
and  while  in  some  cases  a  party  is  bound  by 
care  and  u  reasonable  expenditure  to  avoid 
damage,  we  are  referred  to  no  case  in  which 
it  is  held  that,  where  articles  are  thus  bought, 
the  vendee  Is  bound  to  make  a  new  purchase 
to  relieve  the  vendor  from  a  liability  for  a 
breach  of  his  contract  to  deliver. 
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5.  Appellant  complains  of  the  fourth  in- 
itruction  by  tlie  court,  wherein  it  said  to  the 
Jury  that  if  the  handles  of  the  griddlea  were 
not  forwarded  as  agreed,  and  the  plaintiff 
was  by  reason  of  such  failure  delayed  in  the 
sale  of  the  griddles  and  handles,  and  put  to 
additional  expense  and  loss  of  time  hy  reason 
tliereof,  then  the  plaintiff  would  be  entitled 
to  recover  as  an  element  of  damage  the 
amount  of  his  actual  and  necessary  expenses 
incurred,  and  the  reasonable  value  of  his  time 
actually  and  necessarily  lost  by  reason  of  the 
failure  to  receive  the  handles  as  agreed.  Er- 
ror is  urged  (1)  upon  the  ground  that  the 
damage  could  have  been  prevented  by  ordi- 
nary effort  and  expense.  This  point  we  have 
considered  on  the  objection  to  the  testimony. 
(2)  That  a  part  of  the  griddles  were  in  fact 
received  and  sold,  and  that  defendant  should 
in  no  event  be  liable  for  the  whole  amount 
of  plainliff'8  actual  and  necessary  expenses 
incurred.  The  instruction  is  not  open  to  the 
criticism  made.  Fairly  construed,  it  means 
that  the  defendant  would  be  liable  for  such 
expenses  as  were  incurred  by  reason  of  the 
failure  to  deliver  the  handles.  The  language 
is  that  he  would  be  liable  for  **the  amount  of 
liis  actual  and  necessary  expense  incurred, 
and  viilueof  his  time  actually  and  necessarily 
lost  by  reason  of  the  failure  to  receive  the 
handles  as  agreed. "  It  could  not  have  been 
understood  to  mean  expenses  other  than  those 
incurred  by  reason  of  the  failure,  and  that 
would  not  Include  expenses  incurred  in  the 
sale  of  the  86  griddles  received,  or  any  ex- 
penses on  account  of  articles  received.  (3) 
That  such  damages  are  too  remote.  Our  re- 
\  iew  of  objections  to  the  testimony  deals  with 
this  quest^n.  If  these  handles  were  sold 
with  the  understanding  that  time  and  bx- 
penses  would  be  necessary  to  prepare  for 
the  sale  of  them,  and  such  time  and  expenses 
wfre  lost  by  reason  of  a  failure  to  furnish 
them  in  accordance  with  tlie  contract,  the 
damage  Is  a  direct  result  of  the  failure,  and 
not  remote. 

6.  The  court  instructed  the  jury  upon  the 
question  of  fraud,  and  complaint  is  made 
tltat  the  i  nstructions  nowhere  inform  the  jury 
that  the  proofs  mnst  show  that  the  defendant, 
wlien  he  made  the  statements  constituting 
the  fraud,'  knew  them  to  be  false.  The  count 
of  the  petition  alleging  the  fraud  is  before  us, 
unquestioned  as  to  its  sufiQciency,  and  it  con- 
tains no  such  allegations.  The  proofs  need 
only  to  conform  to  the  allegatluns.  If  the 
petition  in  this  respect  is  defective,  the  de- 
fect is  waived  by  a  failnre  to  attack  It  la  the 
proper  manner. 

7.  Upon  tlie  measure  of  damages  the  in- 
structions of  the  court  allowed  the  Jury  to  as- 
sess as  daniages  the  royalty  on  the  86  griddles 
sold  by  plalntifT,  and  this  plaintiff  concedes 
to  be  error,  and  consents  to  modification  of 
the  judgment  by  reducing  it  $30,  which  cer- 
tainly makes  the  error  without  prejudice. 

8.  An  attachment  issued  in  this  case  at  the 
Instance  of  the  plaintiff,  and  appellant  brings 
a  cross-action  on  the  attachment  bond.  An 


alleged  ground  for  an  attachment  was  "that 
the  defendant  was  a  non-resident  of  the 
state."  As  to  who  is  a  resident  of  the  state, 
the  court  gave  the  jury  the  following  instruc- 
tion :  "  You  will  observe  that  the  first  ground 
charged  for  the  issue  of  the  attachment  is 
that  the  defendant  was  at  the  time  a  non-res- 
ident of  tlie  state.  A  resident  of  the  state, 
as  the  term  is  here  used,  means  one  whose 
legal  residence  Is  within  the  state;  that  Is, 
one  who  has  a  fixed  abode  within  the  stat«, 
and  not  one  whose  residence  ts  only  tempo- 
rary, or  who  is  sojourning  in  the  state  for  a 
temporary  purpose  only,  with  the  Intention 
of  removing  from  the  state  when  such  tempo- 
rary purpose  is  performed.  And,  cotisequent- 
ly,  a  non-resident  of  the  state  means  one  who 
has  no  such  flxnd  abode  within  the  state." 
The  jury  specially  found  that  the  attachment 
rightfully  issued,  and  appellant  complains  of 
the  instruction  on  several  grounds,  and, 
among  them,  that  it  was  misleading  under 
the  evidence  in  the  case,  and  this  complaint 
we  think  is  well  founded.  There  Is  no  proof 
whatever  of  defendant's  having  a  residence 
elsewhere  than  in  Iowa.  His  testimony  is 
that  Iowa  has  been  his  residence  fur  twelve 
years.  He  seems  to  have  been  changing  his 
residence  from  place  to  place  in  the  state,  but 
for  nine  years  he  has  not  been  without  the 
state.  We  do  not  see  how,  under  the  proofs, 
he  could  have  been  found  to  be  a  non-resi- 
dent. He  expressly  states  that  his  residence 
is  Spencer.  Iowa,  and  there  is  nothing  to  con* 
tradict  it.  There  is  testimony  to  the  effect 
that  he  intended  to  settle  or  close  out  his 
business,  and  leave  the  state,  but  no  claim 
that  he  has  done  so.  A  mere  intention  to  re- 
move from  the  state  would  not  make  him  a 
non-resident.  A  removal  with  that  intent 
would.  Cohen  v.  Daniels,  25  Iowa,  88.  We 
are  not  told  in  argument  on  what  theory  a 
change  of  residence  under  the  evidence  could 
he  found.  There  was  testimony  as  to  the  de- 
fendant's change  of  residence  within  the  state 
from  time  tO  time,  and  of  his  purpose  In 
the  future,  but  none  whatever  of  an  actual 
change.  The  fact  of  a  former  residence  with- 
in tlie  state  is  not,  and  could  not  well  be. 
questioned;  and  with  that  as  a  fact  in  the 
case  there  must  be  evidence  of  a  change  be- 
fore the  fact  of  non-residence  can  be  found. 
We  think  there  was  no  testimony  to  justify 
an  instruction  upon  the  question  of  the  d&- 
fendant's  l>eing  an  actual  non-resident,  and 
that  because  of  the  inHruction  the  judgment 
must  be  reversed.  With  this  disposition  of 
the  case  it  is  not  important  that  we  should 
determine  the  validity  bf  the  instruction  with 
proper  evidence  for  its  support.  Beversed, 

Beck,  J.,  {concurring.)  In  my  judgment 
the  instruction  to  the  jury  quoted  in  the 
eighth  point  of  the  foregoing  opinion  pre- 
sents erroneous  rules  of  law,  and  on  that 
ground  alone  the  judgment  should  be  re- 
versed. One  of  the  grounds  authorizing  the 
issuing  of  an  attachment  is  an  allegation  in 
the  petition  that  defendant  is  "a  non-resi< 
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dentoftheatate."  Code.  g2951,Bubd.  2.  The 
tnstrnction  referred  to  erroneously  defines 
the  words  "reBident"  and  "non-resident," 
and  preaenta  erroneous  rntes  for  determining 
wjio  is  a  "resident"  and  who  is  a  "non-resi- 
dent." A  resident  of  the  state  is  one  who 
resides  in  the  state.  "To  reside"  is  to  have 
a  settled  abode  permanently  or  for  a  time.  A 
resident  of  the  state  is  one  who  resides  per- 
manently or  for  a  time  in  the  state.  There 
is  not  necessarily  the  idea  of  permanence  con- 
nected with  the  signification  of  the  words  "re- 
aide"  and  "residence."  A  resident  may  have 
a  settled  abode  for  a  time,  to  be  determined 
by  circumstances.  His  residence  may  be  tem- 
porary for  temporary  purposes.  He  may  re- 
tain  his  citizenship  and  his  domicile  in  an- 
other state,  and  will  be  subject  to  the  law  of 
this  state  intended  to  protect  the  rights  of 
residents,  and  to  provide  remedies  a<<ain3t 
them.  The  definition  of  the  term  "residence," 
found  in  the  Instruction,  is  very  nearly  a 
deanitionof  the  term  "domicile."  The  dif- 
ficult task  of  defining  the  word  "domicile"  as 
it  should  be  understood  in  the  law  1  need  not 
attempt.  Certain  I  am  the  instrnction  ut- 
terly fails  to  define  cori-ectlythe  words  "resi- 
dent" and  "non-resident."  Under  itone  who 
has  a  temporary  residence  in  the  state  for  the 
prosecution  of  business  therein,  which  may 
continue  for  an  undetermined  time,  is  sub- 
ject to  the  attachment  of  his  property  on  the 
ground  that  he  is  a  non-resident  of  the  state. 
I  am  clear  upon  the  point  that  the  instruc- 
tion is  erroneous,  and  prejudicial  to  defend- 
ant in  so  holding.  Upon  the  subject  involved 
in  the  question  as  to  what  constitutes  resi- 
dence»  and  who  is  to  be  regarded  as  a  resi- 
dent of  the  state  in  cases  of  the  charncter  of 
the  one  before  us,  see,  in  support  of  the  views 
I  have  just  expressed,  the  following  decisions 
of  this  court,  and  the  authorities  therein 
cited:  Cohen  v.  Daniels,  25  Iowa,  88;  Fitz- 
gerald V,  Arel,  63  lowji.  104,  16  N.  W.  Rep. 
712. 18  N.  W.  Bep.  713;  Love  v.  Cherry.  24 
Iowa,  204.  Upon  the  grounds  I  have  sug- 
gested, and  no  others,  1  think  the  judgment 
of  the  district  court  ought  to  lie  reversed. 
While  I  concur  in  the  conclusion  announced 
in  the  opinion  of  the  majority  of  the  court,  t 
do  not  concur  in  the  reasoning  and  grounds 
upon  which  the  conclusion  is  based.  I  think 
it  safer  to  determine  taw  actions  in  this  court 
upon  questions  of  law,  rather  than  upon  ques- 
tions of  fact,  even  thoueh  it  may  appear  to 
us  that  the  evidence  is  all  one  way. 


UOAURTHUB  «.  SOHDLTZ. 

(Supreme  Court  of  Iowa.   Oct.  8.  1S89.) 
Appeal— RBviBV—DisMisaAL  without  Pk&tddicb. 

1.  It  Ifl  incompetent,  upon  appeal,  to  explain  or 
contradict,  either  by  certificates  or  afU  lavits,  the 
records  of  the  cause  fn  the  court  from  which  tbe 
i^peol  Is  brought. 

3.  Where  tbe  sole  question  on  appeal  is  as  to 
plalntUTs  right  to  dismiss  without  prejudice,  at  a 
eertaio  stage  of  tbe  proceediogs,  an  objection  that 
the  case,  being  in  equity,  must  be  heard  de  nam, 
and  tiiat  the  record  dora  not  show  the  testimony 
OD  wfaioh  the  oause  was  mbmltted,  is  not  good,  as 


It  is  nnneoesiiary  to  an  nnderstanding  of  Rioh 
question  that  the  testimony  be  before  tbe  oonrL 

S.  Code  Iowa,  SSS44,  provides  that  aoUoQB  may 
be  dismissed  "by  tbe  plaintiff  before  the  final  sub- 
mission of  the  case  to  tbe  jurv,  or  to  tbe  court, 
where  tbe  trial  Is  by  the  court. "  Held,  that  upon 
final  submission  of  the  cause  it  was  error  to  permit 
the  plainUff  to  reserve  the  right  to  dismiss  with- 
out prejudicelntheeventthecourt  decided  against 
him. 

Appeal  from  district  court,  Linn  ooun^; 
J.  H.  Fbeston,  Judge. 

Davit  A^Voria,  for  appellant.  T?tomps<m 
A  Larminfff  for  appellee. 

Given,  C.  J.  1.  Appellant's  abstract  of 
record  shows  thst  this  action  was  commenced 
at  law,  to  recover  dama<;es  for  an  alleged 
breach  of  covenants  of  warranty  in  a  deed  of 
conveyance,  by  reuson  of  lands  being  incum- 
bered by  an  unsatisfied  mortgnge  for  $300. 
The  defendiint  Bled  his  cross-petition,  ally- 
ing that  plaintiShadHssumedsaid  mortitage, 
and  that  by  mistake  or  fraud  it  was  omitted 
to  insert  the  exception  of  said  mort^rage  in 
the  deed.  The  abstract  shows  tliat  the  case 
was  transferred  to  equity,  and  that  on  No- 
emt}er  20,  1880,  the  court  entered  the  follow- 
ing of  record  in  said  cause,  to-wit:  "Novem- 
ber 20th,  trial  to  the  court,  and  submitted;" 
and  on  the  following  day,  to-wlt.  KuvemlMr 
21st,  the  following  entry  wtis  made  of  record 
by  the  court  in  said  cause,  to-wit:  "Novem- 
ber 21st,  plaintiff  asks  and  has  leave  to  with- 
draw all  his  claim  except  $10  interest,  paid 
on  incumbrance,  wititout  prejudice,  and 
finding  for  plaintiff,  judgtnent  for  810  and 
costs;  to  all  of  which  defendant  excepts." 
Defendant  perfected  his  appeal,  and  assigns 
as  eiTors  "the  granting  of  leave  to  and  per- 
mitting plaintiff  to  dismiss  any  part  of  bis 
claim  and  cause  of  action  sued^pon  on  the 
21st  day  of  November,  and  after  the  said 
cause  on  the  issues  joined  therein  had  been 
tried  and  submitted  to  the  court  on  tbe  20th 
day  of  November."  Appellee,  In  his  brief 
and  argument,  denies  the  correctness  of  ap- 
pellant's abstract,  but  fails  to  file  any  further 
or  additional  aijstract.  Appellee  sets  out  in 
bis  hrift  and  argument  what  purports  to  be 
a  certiHcHte  from  the  trial  judge,  showing 
"that  at  the  conclusion  of  the  argument  I 
announced  that  I  would  take  the  matter  under 
consideration,  and  give  my  decision  later; 
that  at  that  time  William  G.  Thompson,  one 
of  pl^ntlfF's  attorneys,  announced  and  stat- 
ed to  me  that  In  case  I  ooncluded  that  no 
judgment  could  be  rendered  in  favurof  plain- 
tiff for  any  greater  sum  than  the  evidence 
shows  he  had  paid  on  the  mortgage,  to-wit, 
$10.  tliat  he,  said  Thompson,  r^erved  the 
riglit  to  dismiss  without  prejudice  all  of  said 
claim  except  810.  which  he  did  before  I  made 
the  flnal  order  of  judgment."  This  is  not  a 
certification  of  tbe  record,  but  of  matters 
transpiring  between  the  attorney  and  judge, 
thatare  not  of  record.  Appeals  to  this  court 
are  based  upon  the  records  of  tbe  cause  from 
the  court  from  which  they  are  brought,  and 
it  is  nut  competent  to  explain,  contradict,  or 
extend  the  recital  of  the  record  by  affidavits 
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or  certificates.  See  Holmes  v.Biidd,  11  Iowa, 
186;  Bartle  v.  City  of  Dea  Moines,  37  Iowa. 
635;  Pearson  v.  Maxfteld,  47  Iowa,  136; 
Dedric  v.  Hopson,  62  Iowa,  562;  Conner  v. 
Long,  63  Iowa,  297.  19  N.  W.  Rep.  221. 
Appellant's  motioD  to  strike  this  certificate 
is  sustained. 

2.  Appellee's  contention  Is  that,  this  case 
being  in  equity,  it  must  be  heard  denovo,  and 
that  appellant  has  failed  to  present  the  testi- 
raony  upon  which  the  cause  was  submitted. 
Appellee  having  failed  to  Hie  any  further  or 
additional  abstract,  appellant's  abstract  must 
be  taken  as  correct.  According  to  that  ab- 
alTHct.  there  was  no  decision  on  the  merits  of 
{daintifTs  claim  other  than  the  810  from 
which  to  appeal.  The  appeal  pi-esents  the 
single  questiOD  as  to  plaintilTs  right  to  dis- 
mlu  without  prejudice  at  the  time  he  did. 
The  teatlmony  taken  on  the  trial  Is  not  neces- 
sary to  a  full  understanding  of  the  question 
presented  to  this  court  for  decision. 

3.  It  only  remains  to  say  whether  npon  the 
reoordi  as  b.town  in  appellant's  abstract*  the 
court  erred  in  permitting  the  plaintiff  to  dls- 
miss  at  the  time  be  did.  The  case  was  fully 
tried,  and  submitted  on  Xovember  20tb,  and 
on  November  2lBt  the  plaintiff  was  granted 
leave  to  withdraw  all  his  claim  except  $10  In- 
terest (m  the  incumbrance,  without  p^ju- 
dlce.  Code,  g  2844.  provides  t&at  actions 
may  be  dismissed  "by  the  plaintiff  before  the 
final  submission  of  the  ease  to  the  jury,  or  to 
the  court,  when  the  trial  is  by  the  court." 
This  Is  construed  to  be  equivalent  to  a  denial 
of  a  right  to  dismiss  ^torsuch  submission. 
Belzor  v.  Logan,  32  Iowa,  322.  See,  also. 
Hays  T.  Turner,  23  Iowa,  214;  Mansfield  v. 
WUkeraon,  26  Iowa,  482.  If  we  were  to 
consider  the  Judge's  certificate,  It  only  shows 
that  upon  final  submission  of  the  cause 
plaAi^ifl *s  attorney  reserved  the  right  to  dis* 
miM  without  prejudice  in  tlie  event  thecourt 
decided  against  him.  Such  a  practice  cannot 
be  sustained.  The  action  of  the  district 
court  in  permitting  plaintiff  to  dismiss  is  re- 
versed, aiid  the  case  is  remanded  for  final  de- 
cree npon  the  merits  of  tia  cause. 


Sioux  Cmr  St.  By.  Co.  c.  City  of  Sioux 
Crrr  et  al. 
{Supreme  Court  of  Iowa.   Oct.  9, 1689.) 
CoaPORATioxs — CuBTKRB— Obuouion  o»  Cok- 

TRA0T8. 

Though  the  charter  of  a  Btreet-rollwqr  com- 
paaji  requires  It  to  pave  inside  of  ita  rails,  a  sub- 

sequent  ordlnaDoe,  paMed  hy  the  city  ia  pursu- 
ance of  Acts  20th  Oen.  Assem.  Iowa,  o.  30,  re- 
quiring It  to  pave  one  foot  outside  of  Its  rails,  Is 
not  In  Tiolation  of  the  obligation  of  the  contract,  as- 
suming plaintifTs  charter  to  hare  been  a  contract, 
as  the  city  did  not  thereby  preclude  itself  from  im- 

{ losing  additiooal  burdens,  as  authorized  by  Code 
Dwa,  S  which  provides  that  the  privileges 
aod  iranohises  of  oorporatioas  shall  at  all  times 
remain  subject  to  legislative  control,  and  may  be 
altered  whenever  the  general  assembly  shall  deem 
iMcessary  for  the  pubUo  good. 

Appeal  from  district  court,  Woodbury 
AQunty;  G.  H.  Lewis,  Judge. 


This  is  a  proceeding  by  certiorari  to  deter- 
mine the  validity  of  a  certain  action  of  the  de- 
fendant city  in  requiring  plaintifF  to  pave 
that  part  of  the  stret-ts  whereon  its  street 
railway  is  built,  which  Is  of  the  breadtli  uf 
one  fuot  on  the  outside  of  ita  street-railway 
track.  A  demurrer  to  the  petitiun  was  siih- 
tained,  and,  plaintiff  electing  to  plead  no  fur- 
ther, its  petition  was  dismissed,  and  there- 
upon it  appealed  to  this  court.  The  cause 
has  before  been  in  this  court,  (see  39  X.  W. 
Rep.  498.) 

J.  H.  t6  C.  M.  Swan,  for  appellant.  C.  L. 
Wright  and  8,  J.  Quiney,  for  appellees. 

Beck,  J.  1.  Aftor  the  decision  of  this 
cause  when  before  in  this  court  it  was  re- 
manded for  further  proceedings  to  the  dis- 
trict court.  Tlie  petition  was  amended  by 
the  addition  of  allegations  to  the  effect  tliat 
the  statutes  of  the  state,  and  the  ordinance 
and  other  action  of  the  city  under  which  the 
pavement  was  constructed,  and  anauessment 
made  therefor,  are  in  conflict  with  article 
1,  §  10.  pi.  1.  of  the  constitution  of  the  United 
States,  In  that  they  have  the  ^ect  to  impair 
the  otiligation  of  a  contract.  The  ckUm  of 
plaintiff  in  support  of  this  allegation  of  its 
petition  Is  based  upon  the  position  that  the 
requirement  to  build  the  pavement  In  eontro* 
versy,  and  the  assessment  tlierefor,  is  a  bur- 
den additional  to  those  Imposed  by  the  stat- 
ute and  ordinance  under  which  plaintiff  built 
Its  Btteet  railwf^,  which  are  recited  in  our 
former  opinion  in  this  case.  The  ordinance 
of  the  city,  the  plaintiff  insists,  was  a  con- 
tract under  which  plaintiff  undertoolc  to  build 
the  street  railway  upon  the  condition  of  pav- 
ing between  tlw  rails,  and  doing  other  things 
which  need  not  be  specified.  The  paving 
outeide  nf  the  traclc  of  tlie  railway  was  not 
provided  for  by  the  ordlniuice.  and  is  there- 
fore a  burden  additional  to  those  imposed  by 
ordinance  granting  plaintiff  authority  to  build 
Its  railway.  It  may  be  that  tlie  ordinance  of 
the  city  requiring  the  paving  In  question 
does  not  affect  the  franchise  of  the  plaintiff, 
as  claimed  by  counsel.  Possibly  the  term 
"franchise."  when  used  in  connection  with 
corporations,  is  limited  to  designate  the  priv- 
ilege and  rights  conferred  by  the  charters,  or 
the  equivalent  thereto  under  our  statutes. — 
their  articles  of  Incorporation.  We  need  not 
here  determine  whetlier  the  assessment  in 
question  is  in  harmony  or  in  conflict  with 
what  Is  railed  the  "franchise"  of  plaintiff,  and 
may  assume  that  counsel's  position,  to  the 
effect  that  it  perbiins  to  a  contract  between 
plaintiff  and  the  city,  is  correct.  It  it  be  found 
such  a  contract  exists,  and  is  presetved  un* 
Impaired  by  the  provision  of  the  constitution 
of  the  United  States  above  referred  to. 

It  will  be  remembered,  as  is  shown  in  our 
former  opinion  in  this  case,  that  plaintiff,  a 
corporation  organized  under  the  laws  of  the 
state,  with  the  object  of  constructing  and  op- 
erating street  railways  in  Sioux  City.  was. 
by  ordinance  of  the  city,  authorized  to  con- 
struct and  operate  a  street  riUlway  upon  cer- 
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tain  streets  of  the  dtj*  on  speclfled  terms, 
among  which  was  the  requirement  that  the 
plainiiff  should  pave  the  space  between  the 
rails  when  the  street  upon  which  ttie  rail- 
way is  constructed  la  ordered  to  be  paved. 
The  plaintiff  proceeded,  under  this  author^ 
ity.  to  build  its  street  railway.  Subsequent- 
ly chapter  20.  Acts  1884,  was  enacted,  which 
requires  street  railways,  in  cities  of  the  class 
(the  first)  to  which  defendant  belongs,  to 
pave  between  the  rails  of  their  street-railway 
tracks  and  a  space  of  one  foot  In  breadth  out- 
side of  the  mils.  After  the  enactment  of  this 
statute  the  city,  by  ordinance,  required  the 
plaintiff  to  make  such  pavement  outside  of 
the  rails  of  its  railway  track,  and,  in  proper 
form,  proceeded  to  make  an  assessment 
against  plaintiff  and  Its  property  to  pay  there- 
for. This  action  by  eertiorari  is  brought  to 
test  the  validity  of  the  city's  action. 

2.  It  will  be  remarked  that,  under  the 
stftiites  of  the  state  and  the  ordinance  of  the 
city,  when  tlte  corpornte  franchises  were  as- 
sumed by  the  city,  and  authority  to  construct 
its  stPH't  railway  was  conferred  upon  it,  it 
was  required  to  pave  between  the  rails  of  its 
railway,  and  no  more.  The  subsequent  stat- 
ute of  the  state  and  ordinance  of  the  city  re- 
quired it  to  pave  Ihe  street  outside  of  the 
rails  to  tlie  extmt  of  a  space,  next  to  each 
rail,  one  foot  vide.  The  burden  of  paving  a 
part  of  the  fttreet  two  ttet  In  width  was  Im- 
posed by  the  recent  state  and  city  legislation 
in  addition  to  the  burden  imposed  by  prior 
legislation.  TheoontroUing  question'or  the 
case  involvee  the  validity  of  this  legislation 
hy  the  state  and  city.  Prior  to  the  corporate 
or  -anizatlon  of  plaintiff  and  the  action  of  the 
dty,  brouglit  in  question  in  this  case,  Gode. 
8  1090,  was  enacted,  and  continues  to  be  in 
wnt.  It  is  hitiw  following  language:  "Sec 
1090.  The  articles  of  inoorporation,  by- 
laws, rales,  and  regulatlfms  of  corporations 
hereafter  organized  nnder  the  provisions  of 
this  title,  or  whose  organization  may  be  adopt- 
ed or  amended  hereunder,  shall  at  all  times 
be  subject  to  legislative  oi>ntrol,  and  may  be 
at  any  time  altered,  abridged,  or  set  aside  hj 
kiw.  and  every  franchise  olitained.  osed.  or 
enjoyed  by  snoh  oorporation  may  be  regulat- 
ed, withheld,  or  be  aubjeot  to  conditions  im- 
posed upon  the  en jojrment  thereof,  whenever 
the  general  assembly  shall  deem  neoessarj  for 
the  puUle  good." 

Counsel  for  plaintUC  do  not  deny  that,  if 
the  legisbitlon  in  question  periAlns  to  or  af- 
fects the  rights  and  powers  conferred  by  the 
articles  of  ineornoratlon— wlwt  is  called  the 
'*lnncliises'*— of  plaintiff.  It  Is  authorized  by 
the  section  of  the  Code  just  quoted.  Indeed, 
that  oould  not  well  be  denied,  for  the  legisla- 
tion authorizing  the  alteration  and  abridg- 
ment of  the  rights  and  powen— the  fran- 
ehise»— of  the  plaintiff  became  a  part  of  Its 
charter,  and  was  an  express  limitation  upon 
its  rrHnchises.  But  euunsei  Insist  that  the 
obligation  of  the  plaintiff  to  construct  pave- 
ments was  imposed  by  a  contract  between 
plaintiff  and  the  city.  We  have  said  that  the 
T.48N.w.Dall— 16 


correctness  of  this  proposition  may  be  as- 
sumed for  the  purpose  of  the  discussion  in 
hand.  What  was  thiit  contract?  It  was  this: 
The  city  Conferred  upon  plaintiff  the  nutlior- 
ity  to  construct  and  opemte  a  street  railway, 
on  condition,  among  others,  that  plaintiff 
sliould  pave  between  the  rails  of  its  milways. 
The  city  contracts  to  secure  to  plaintiff  its 
rights  to  constmct  and  operate  the  railway. 
The  plaintiff  contracts  to  pare  between  the 
rails.  The  city,  by  granting  the  authority  to 
constrnct  and  operate  the  railway  upon  the 
condition  of  paving,  did  not  limit. Its  author- 
ity to  make  and  enforce  other  regulations  and 
requirements,  as  authorized  by  Code,  §  109U. 
The  condition  as  to  the  paving  is  the  obliga- 
tion of  plaintiff,  and  not  of  the  city.  The 
contract  between  the  plaintiff  and  the  city 
neither  expressly  nor  by  implication  ties  the 
hands  of  the  city,  and  gives  it  over  to  plain- 
tiff, without  authority,  to  make  and  enforce 
other  regulations  as  to  the  construction  of 
the  pavements,  liy  the  contract  relied  upon 
by  counsel  the  plaintiff  binds  Itself  to  pave 
between  the  rails,  but  the  city  does  not  bind 
itself  not  to  exerc-ise  the  authority,  conferred 
upon  ft  by  Code,  g  1090,  to  impose  other  con-  * 
dltions  upon  the  exercise  of  plaintiff's  au- 
thority and  rights, — its  franchise. — which,  in 
the  judgment  ot  tiie  city,  may  be  required  by 
tlie  public  good.  The  arguments  presented 
in  our  flnt  opinion,  supported  by  the  forego- 
ing oonslderatluns.  lead  to  the  conclusion 
that  the  city  was  autltorlzed  to  impose  the 
burden  on  {daintifl  of  additional  paving,  and 
that  there  was  no  contract  between  plaintiff 
and  the  oily  by  which  Ihe  latter  was  liound 
not  to  impose  such  burden  on  plafnliff.  A 
petition  for  rehearing  upon  the  ftnrmer  ap- 
peal was  filed  in  this  case,  but  was  overruled 
at  the  present  term  ot  this  court.  The  peti- 
tion has  been  considered  In  connection  with 
the  arguments  now  before  ns.  The  Judg- 
ment of  the  district  oonrfc  is  affirmed. 


MTT.T.im  e.  SUUBHUK* 

(Supreme  Court  of  Joukl  Oct  9, 1888.) 

HiQBVATB— EsTABLisniRNT— Baropnii. 

1.  Under  Revision  Iowa,  1 8B8,  whloh  provided 
that  roads  might  be  estabUued  witboat  the  ap* 
pointment  of  a  commissioner,  "provided  the  wrtt- 
teo  consent  of  all  the  proprietors  of  the  land  to  be 
used  for  that  purpose  oe  first  filed  and  recorded,  * 
a  highway  was  estaUislied  bf  the  board  of  snper- 
vlsoFB  on  petition,  aooompanled  117  a  deed  of  dodi- 
oation,  by  aU  the  land-owners  except  one.  Public 
labor  ana  money  were  expended  in  opening  and 
maintaining  the  road,  and  it  was  improved  partly 
by  private  donation.  It  was  used  for  man?  years 
throughout  most  ot  its  course  as  a  public  high- 
w»y.  Held,  that  the  grantee  ol  one  of  the  land- 
own«nk  who  had  signed  such  petition  and  eze- 
eated  the  deed,  was  pretduded  from  denying  that 
so  muoh  of  the  road  aa  passed  over  his  land  was 
duly  established. 

3.  Where  Ihe  road  records  sbow  that  the  board 
had  reconsidered  its  action  in  estabUsblng  such 
road,  but  no  authority  tbereforwas  shown,  and  no 
notice  thereof  given,  and  a  regular  meeting  had 
intervened  since  the  one  at  which  such  road  had 
been  established,  such  action  was  in  the  nature  of 
a  new  and  independent  proceeding  to  vacate  a  road 
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dul.v  estabUibed,  which,  hefog  vltfaoQt  notice,  was 
unauthorized  aadinfldffeotual. 

8.  The  fact  that  platotiff  himself  had  built  a 
fence  across  such  road  does  not  estop  hliQ  to  main- 
tain an  action  for  Its  ohstmction,  where  itappears 
that  the  road  could  be  and  was  traveled  regardleae 
of  such  fence,  and  It  does  not  appear  that  defend- 
ant altered  his  condition,  or  aoiulrod  any  rights 
thereby. 

4.  Where  such  road  furnishes  the  only  avail- 
able access  to  plaintifTs  premises,  his  interest  is 
sufflciently  distinct  from  tbat  of  the  general  public 
to  entitle  him  to  maintain  such  an  action. 

Appeal  from  circuit  court,  Jadcson  oonn- 
tj;  B.  J.  Lbvungwiell,  Judge. 

Action  for  the  abatement  of  a  nuisance, 
and  to  recoTor  damagra  alleged  to  bave  been 
caused  by  it,  and  to  enjoin  defendant  from 
obstructing  an  alleged  highway.  The  cause 
was  tried  to  the  court,  and  a  part  of  the  re- 
lief demanded  by  plaintiff  waa  granted.  The 
defendant  appeals. 

L.  A.  suit  and  2>.  A.  Wf/nkoop,  tor  ap- 
pelant  Graham  A  Oadt/,  for  ai^lee. 

BoBiKsoN,  J.  FlainttfF  owns  and  residee 
upon  a  farm  which  includes  the  W.  1' and  N. 
E.  1  of  the  N.  £.  h  and  the  N.  W.\  of  the 
'  8.  E.  1  of  section  8.  township  87  N..  of  range 
8  E.,  and  defendant  owns  all  the  nortl^we8t 
quarter  of  thesame  section  exceptingaachool- 
house  site.  Raiptiff  claims  that  there  is  a 
duly-estHblfshed  public  highway  through  the 
northern  and  north-eastern  part  of  defend- 
ant's land,  which  the  latter  hta  obstructed 
by  building  fences  across  it;  that  siUd  ob- 
atrnctions  interfered  with  the  free  and  proper 
use  of  plaintiff's  premises,  and  that  In  con- 
sequence.  there(rf  he  has  austnined  special 
damages.  Defendant  denies  that  the  alleged 
highway  was  ever  established,  and  claims 
that  he  had  been  in  open,  notorious,  contin- 
ued, and  adrerse  possession  of  the  land  over 
which  the  alleged  highway  passes,  onder 
claim  and  color  of  title,  for  more  than  10 
years  prior  to  the  commencement  of  this  ac- 
tion ;  tliat  If  a  highway  exists,  as  claimed  by 
plaintiff*  then  his  interest  therein  is  not  dif- 
ferent from  that  of  ^lie  general  public,  and 
he  is  not  entitled  to  malntidn  this  action; 
that  plaintiff  has  obstructed  said  highway, 
and  by  reason  of  that  fact  is  now  estopped 
from  complaining  of  the  acts  of  defendant 
in  question.  The  court  below  found  that  a 
highway  had  been  estalilished,  as  claimed  by 
pl^ntiff,  and  perpetually  enjoined  defendant 
from  obstructing  it.  Hud  rendered  judgment 
against  him  for  nominal  damages. 

1.  The  evidence  shows  that  a  road  sub- 
stantially on  the  line  of  the  highway  in  ques- 
tion has  been  traveled  by  tijo^  who  had  oc- 
casion to  pass  that  way  since  about  the  year 
1847.  More  than  30  years  before  this  cause 
was  tried,  a  school-house  was  located  and 
built  upon  the  north-east  corner  of  the  quar- 
ter section  which,  excepting  the  school-house 
Bite,  is  now  owned  by  defendant.  The  school- 
house  BO  located  has  been  rebuilt,  and  schools 
have  been  maintained  In  the  two  school- 
houses  since  the  fixst  onu  was  erected.  Pu- 
pils and  others,  who  had  occasion  to  use  the 


school-house,  went  to  and  from  it  in  part 
over  the  line  of  tlie  highway  in  question. 
In  December,  1868,  a  survey  for  a  road  was 
made  on  the  line  of  the  highway  now  claimed 
by  plaint! Cf  to  have  been  established.  In 
September,  1869,  a  petition  was  presented  to 
the  board  of  supervisors  of  Jackson  county, 
asking  the  establisiiraent  of  a  highway  on, 
the  line  of  the  survey  of  the  preceding  De- 
cember. The  petition  was  signed  by  all  the 
owners  of  the  Land  over  which  the  proposed 
road  would  pass,  with  but  one  exception,  and 
was  Hccpinpanted  by  a  deed  of  dedication, 
executed  by  the  land-owners  wlio  signed  the 
petition, — 12  in  all.  As  we  understand  the 
record,  the  road  asked  for  bj[  the  petitioners 
was  about  two  and  one-half  miles  in  length. 
Morris  Wogandowned  a40-acre  tract  of  land, 
along  one  side  of  which  the  proposed  road 
was  to  run,  but  did  not  sign  the  petition,  nor 
execute  the  deed.  His  land  was  about  oiie 
and  one-half  miles  from  the  land  of  defend- 
ant, by  the  road  in  question.  Notwithstand- 
ing the  failure  of  Wogand  to  join  in  the  pe- 
tition  and  deed,  the  board  of  supervisors,  in 
terms,  established  the  road  as  demanded  by 
the  petitioners.  40  feet  wide,  and  in  accord- 
ance with  the  plat  made  in  December.  1868. 
Appellant  oontends  tbat  tbe  attempted  es- 
tablishment of  tbe  road  was  of  no  effect,  and 
void,  by  reason  at  Wogand's  failure  to  join 
the  other  land-owners  in  executing  the  deed 
of  dedication.  Section  858  of  the  Bevislon 
provided  that  roads  might  be  established 
without  the  appointment  ot  a  commissionuri 
"  provided  the  written  consent  of  ^1  tbe  pro- 
prietors of  the  land  to  be  used  tot  that  pur^ 
pose  be  first  filed  and  recorded.  **  It  ia  shown 
that  after  the  road  was  established  by  the 
brard  of  supervisors,  publio  labor  and  money 
were  expended,  to  a  limited  extent.  In  open- 
ing and  malnt^ning  It,  and  it  was  used  for 
many  yeus.  Bridges  were  built,  embank- 
ments were  made,  and  ditches  were  dug. 
Some  of  tlie  improvements  of  the  road  were 
made  by  means  tii  private  donations,  but  tlie 
road  throughout  moat  of  Its  course  was 
treated  and  used  as  a  public  highway.  This 
being  the  cas^  we  do  not  think  tbat  any 
land-owner  who  signed  the  petition  and  exe- 
cuted the  deed,  nor  the  grantee  of  such 
owner,  can  be  lieard  to  say  that  so  much  of 
the  road  as  passed  over  his  land  was  not  duly 
established.  The  road  was  used  chiefly  as  a 
neighborhood  road,  and  for  the  convenience 
of  the  people  Vrho  lived  on  or  near  it.  It  was 
evidently  designed  for  such  use,  and  the  pre- 
ponderance of  the  evidence  shows  that  it  was 
duly  established. 

2.  It  is  claimed  by  appellant  tbat  the  board 
of  supervisors,  at  the  regular  meeting  held 
in  January,  1870,  reconsidered  its  action 
taken  at  tlie  September  meeting  of  1869,  in 
establishing  the  road  in  question.  The  road 
records  show  that  the  board,  In  terms,  took 
the  action  claimed,  but  appellant  has  not 
called  our  attention  to  any  provision  of  the 
statute  nor  to  any  authority  which  would 
sustain  such  a  proceeding  on  the  part  ot  the 
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board.  The  scUon  taken  in  September  was 
complete,  and  appeared  to  be  anal.  A  reg- 
alar  meeting  of  the  board  was  held  between 
the  September  meeting  and  the  one  iield  in 
January,  and  nothing  was  then  done.  The 
action  of  the  board  was  not  a  continuation 
of  the  proeeedings  commenced  to  e3tat)ii8h 
the  road,  but  was  In  the  nature  of  new  and 
independent  proceedings,  taken  to  vacate  a 
road  duly  established.  Motioe  of  such  pro* 
ceedings  was  not  given;  and  we  are  of  the 
opinion  that  they  were  unautliorized,  and 
without  effect. 

8.  It  i^ippars  that  plaintiff  fenced  across 
the  road  in  question  on  or  near  the  we^t 
boundary  line  of  his  land,  and  appellant 
claims  that  he  is  thereby  estopped  from  main- 
taining this  action.  It  is  not  shown  thatde- 
fendant  in  any  manner  altered  his  condUion, 
or  acquired  any  riglits  by  virtue  of  the  ob< 
stnicting  of  tlM  road  by  |daintiff.  Elements 
necessary  to  constitute  an  est(^pel  are  lack- 
ing. It  appears  that  the  portion  of  the  road 
south-east  of  the  obstructing  fence  built  by 
plaintiff  liad  been  permitted  to^all  into  such 
a  eondltlon  that  it  could  not  be  nsed.  The 
part  or  the  road  most  traveled  was  tdiat  part 
west  of  the  land  of  phiintiff  in  the  K.  W.  ^ 
d  section  8.  It  eould  be  used  readily  with- 
out r^rd  to  the  obstruction  in  question, 
and  was  so  used.  We  are  at  the  opinion 
that  an  estoppel  has  not  been  sliown. 

4.  It  is  oliumed  that  plidntiff  has  no  such 
interest  in  the  queatloai  involved  in  this  ac- 
tion, as  distinguished  from  the  interest  of 
tlie  general  public,  as  entitles  hhn  to  maln- 
tidn  this  action.  The  evidence  shows  that 
it  !■  of  special  importance  to  him.  as  fur- 
nishing almost  the  only  way  available  for  en- 
tering and  leaving  his  premises.  This  is 
sufficient  to  entitle  him  to  maintain  the  ac- 
tion. Park  v.  Railway  Co.,  43  Iowa.  636. 

5.  Appellee  claims  that  a  part' of  the  road, 
as  orle^nally  established,  was  washed  away 
and  made  impassable;  that  he  acquired  a 
right  to  construct  a  road  on  the  land  of  de- 
fendant to  avoid  the  part  so  washed  away, 
and  constructed  and  used  such  road.  This 
claim  is  denied  by  appellant,  and  the  court  be- 
low found  for  him  on  tiiat  Issue,  appellee 
discusses  his  right  to  the  road  he  claims  to 
have  acquired*  but,  since  the  record  does  not 
attow  that  he  has  taken  an  appeal,  we  can- 
notdetermine  thequestions  discussed.  Don- 
nelly v.  Cedar  County.  75  Iowa,  536.  39  N. 
W.  iiep.  and  cases  therein  cited.  We 
discover  no  error  in  the  record.  Tlie  judg- 
ment of  the  circuit  court  is  affirmed. 


Kenton  c.  Wilson. 
Same  o.  Baker, 
{Supreme  Court  of  Iowa.  Dot  10, 1880.) 

RSfl  JnoiCATA. 

A  decree  in  foroclOBOre  against  the  mnrt- 
ngor,  which  is  aileni  as  against  defeDdaots  who 
had  previously  purchased  and  converted  the  mort- 
gaged proper^,  is  a  bar  to  »  subsequent  action 
against  them  for  the  oonvMslon. 


Appeals  from  distrlctoooit,  Jasper ooanty; 
W.  K.  Lewis.  Judge. 

Action  at  law  to  recover  the  value  of  cer- 
tain cattle  taken  and  converted  to  his  own. 
use  by  each  of  tlie  defendants,  upon  which 
plaintiff  holds  a  chattel  mortgage,  which  has 
been  foreclosed,  and  judgment  rendered 
against  the  mortgagor  for  the  debC  The 
cases  involve  like  facts,  and  were  tried  to- 
gether to  court,  without  a  jury,  and  judg- 
ment rendered  for  plaintiff.  Defendants  ap- 
peal. 

JTerr  (fi  McMroy  and  PhilUja  <£  Day,  for 
appellants,   Alanson  Clarke  tot  appellt^. 

Beck,  J.  1.  The  peUtlons  in  these  casea 
are  sulwtantlally  alike.  They  allege  that  one 
Tramel,  to  secure  a  promissory  note  held  by 
plalntiif,  executed  a  chattel  mortgage  upon 
50  steers,  which  was  foreclosed  in  an  action 
against  Tramel,  in  which  a  personal  judg- 
ment was  entered  against  him,  as  well  as  a 
decree  foreclosing  llie  mortgage  against  de- 
fendants in  these  cases.  It  is  alleged  that 
each  of  the  defendants,  ftfter  the  re^stry  of 
the  mwtgage.  bad  purchased  portions  of  the 
cattle  frmn  the  mortgagor.  The  decree  of 
foreclosure  eontaina  no  judgment  against  de>  - 
fendants,  but  directs  that  a  special  execution 
shall  issue  against  all  of  the  property  mort- 
gl^;ed,  But  tbe  defendants  have  disposed  of 
the  cattle  held  by  them,  converting  the  prop-  ' 
erty  to  their  own  use.  The  defendant  in 
each  case  pleads  teat  the  matters  upon  which 
phdnllff  bases  lUs  claims  against  them  are 
rw  adjudioatat  having  been  involved  in  the 
original  foreclosure  ivoceedings. 

2.  It  is  plain  that  the  identical  reUef— a 
personal  judgment  against  defendants — 
sought  in  tliese  actions  could  have  been  re- 
oovereil  in  tbe  original  foreclosure  proceeding. 
If  defendants  were  liable  for  theoonvwsion 
of  the  proper^,  a  decree  could  have  been  en- 
fered  requiring  them  to  surrender  it  in  exe- 
cution; and*  upon  failure,  execution  couU 
have  issued  against  them  for  the  value  of  tbe 
property.  In  case  defendants  had  disposed 
of  the  property  before  judgment,  the  <tecree 
could  have  so  provided  that  the  execution 
should  issue  at  once.  There  can  be  no  doubt 
that  plaintiff  could  have  had  full  and  ade- 
quate relief  in  the  original  action  for  the  de[H 
rivation  of  any  right  which  he  did  suffer  or 
would  suffer  by  reason  of  the  appropriation 
of  the  mortgaged  property  to  his  own  use. 

3.  An  adjudication  is  Anal  and  conclusive 
of  all  matters  in  a  case  which  the  parlies 
could  have  presented  to  the  court  for  adjudi- 
cation in  the  case.  The  law  luttes  a  multi- 
plicity of  suits,  and  will  not  permit  a  plain- 
tiff (o  split  up  his  demands,  presenting  one 
nt  a  time,  in  separate  suKcessive  actions. 
He  must  litigate  all  matters  growing  out  of 
his  causes  of  action  upon  which  a  remedy 
may  be  sought  In  one  action.  Thus  he  can- 
not seek  a  foreclosure  of  a  mortgage  in  one 
action,  and  in  a  subsequent  acUoa  ask  for  a 
personal  judgment  against  the  defendant. 
Ue  could  have  recovered  both  remedies  in 
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the  flrat  action,  and  must  be  content  with 
what  he  flrat  recorera.  Hempstead  t.  City 
of  Des  MoiDea.  63  Iowa,  S6. 18  N.  W.  Kep. 
676;  OlivciT  t.  Montgomery.  89  Towa,  6U1; 
Sweeny  v.  Daugherty,  28  Iowa.  291;  Gamp- 
bell  V.  Ayera,  1  Iowa.  240. 

In  oar  opinion,  the  dlstiiet  oonrt  erred  ap- 
on  the  undisputed  facts  of  the  case  in  not 
holding  tliat  plaintiff  was  estopped  by  the 
prior  adjudication  to  prosecute  this  action. 
This  contdusion  is  dcdsive  of  the  case,  and 
renders  the  consideration  of  other  questions 
unnecessary.  The  judgment  of  the-  district 
court  la  rcTeraed, 

Shattuck  e.  BnRLCfGTON  Ins.  Co. 

(5upreni«  CouH  of  loroa.   Oot  9, 1889.) 
Appeal— Abstiuot. 

1.  Though  BD  iadorsemeut  od  appellaDt's  ab- 
stract, "  Agreed  Ahetract  of  Record,  ^  will  cause  it 
to  be  accepted  as  such  iu  the  absence  of  any  dental, 
yet  if  appellee  denies  the  agreement  it  must  be 
proved. 

3.  When  appellee  alleges  that  the  abstract 
does  not  contain  all  the  evidence,  and  appellant 
does  not  show  what  part  Is  missing,  the  judgment 
of  til.  lower  court  must  be  afDnneo  If  tbe  points 
r^aed  by  appellant  oaa  be  oonaidered  only  u  ref- 
erence to  the  evidence. 

8.  The  certlScate  of  the  judge  to  the  testimony 
does  not  prove  the  contents  of  tbe  abstract  when 
oopied  into  it,  but  the  abstractor  must  prove  that 
it  oontalns  all  the  evidence. 

Appeal  from  district  court,  JaclESon  coun- 
ty; Walter  I.  Hayes,  .Judge. 

Action  on  a  policy  of  insurance*  There 
was  a  judgment  for  the  |diUntifl,  and  the  de- 
fendant appeals. 

Qannon  dt  Meffuirk,  for  appellant.  L,  A. 
Silts  aod  Q.  X.  Johnson,  for  appellee. 

Granger,  J.  1.  Appellant  flies  what  pur- 
ports to  be  an  agreed  abstract  of  record.  The 
only  evidence  the  abstract  contains  of  its  be- 
ing an  agreed  one  are  these  words  across  the' 
front  or  title  page:  "  Agreed  Abstract  of  Rec- 
ord." Appellee's  amended  abstract  expressly 
denies  that  the  abstract  is  an  agreed  one,  and 
appellant  makes  no  further  showing  of  the 
fact.  With  that  state  of  the  record,  we  must 
assume  that  appellee's  statement  is  correct. 
Without  a  denial  by  appellee  the  indorse- 
ment or  statement  on  appellant's  abstract 
would  have  been  accepted  as  true,  but  after 
tbe  denial  by  appellee  it  became  the  duty  of 
appellant  to  esUiblish  the  fact  of  the  agree- 
ment. Appellee,  by  hta  al«Cract,  further  de- 
nies that  appellant's  absti'act  is  one  of  all  the 
testimony;  and  after  presenting  additional 
testimony  states  thiit  both  the  abstracts  fail  to 
present  nn  abstract  of  all  the  evidence,  and 
Insists  that  the  record  presents  no  questions 
for  this  court.  Referring  to  appellant's  ab- 
stract, it  contains  no  stiitement  whatever  as 
to  its  contents  in  respect  to  evitlfnce.  There 
is  copied  in  the  abstract  a  c  ertilicate  of  the 
jud({e  as  to  certain  testimony  offered  on  the 
trial,  but  there  is  no  statement  of  what  the 
abstract  contains.  And  here  we  think  is 
where  counsel  sometimes  fall  into  error. 


The  atatement  m  are  now  eonriderlng  is  as 
to  the  contents  of  Uie  abstra^  Tbe  certlfl- 
eate  of  the  Judge  to  tbe  teatimony.  when 
copied  into  the  abstract,  in  no  sense  proves 
the  contents  of  the  abstract  It  Is  <mly  |nnof 
of  the  contents  of  the  paper  he  signs.  Th» 
olflce  of  the  abstractor  is  to  state  or  show 
that  tbe  abstract  Is  one  of  all  tlie  evidence, 
etc.  The  certiflcate  of  the  Judge  might  be 
true,  and  the  abstract  contain  bat  a  fractioii 
or  even  none  of  the  testimony.  The  state* 
ment  in  sppellee's  abstract  must  be  taken  as 
true  unless  denied  by  appellant;  and  there  Is 
no  denial.  Gartwright  t.  Copera.  60  Iowa, 
195. 14  N.  W.  Rep.  255;  Hall  v.  Harris,  61 
Iowa.  500,  13  N.  W.  Rep.  665,  16  N.  W. 
Rep.  535;  Hassett  v.  Hassett.  66  iowa.  304. 
28  N.  W.  Rep.  677. 

2.  Appellant,  in  argument,  states:  "The 
only  questions  In  controversy  are  as  follows: 
(1)  Did  appellee,  by  himself  or  by  his  agent, 
cause  the  burning  of  the  building?  (2)  Did 
appellee  notify  appellant  of  tbe  loss  and  fur- 
nish proof,  as  provided  in  the  policy,  and  as 
required  by  law?  (3)  Did  appellant  waive 
notice  and  proof  of  loss?  (4)  The  court 
erred  in  ndmitting  parol  evidence  tending  to 
show  notice  of  loss  and  proof  Uiereof."  It 
is  manifest  that  such  questions  can  only  be 
considered  by  reference  to  the  tmtlmonyt 
and,  from  the  state  of  the  record,  we  are  un- 
able to  say  what  testimony  is  missing;  and 
heiioe  appellee's  claim  that  we  have  no  ques- 
tions under  the  record  to  consider  must  be 
sustained.  Affirmed. 


Hallasat  0.  Stioklbb  et  oZ. 

{Supreme  Court  of  Iowa.  Oct^  10, 1889.) 

WlLl*— COKSTBDCTIOK— NaTUM  OT  ESTXTB. 

'Testatrix,  after  makioff  special  bequests, 
added;  "X  give,  devise,  and  bequeath  nnto  my  be- 
loved husband,  B.,  all  tbe  real  and  residue  of  botb 
my  real  and  personal  estate,  of  every  name  and 
nature  whatsoever;  and  whatever  of  the  tame 
sboald  be  left  at  his  decease  I  direct  should  be 
equally  divided  between  the  children  of  the  said 
B.  and  their  heirs  and  assigns  forever."  field, 
that  B.  took  aa  absolate  dsvlie,  witboot  Umltatlon, 
and  not  a  life-estate  only. 

Appeal  from  district  court,  Appanooss 
county;  H.  C.  Traverse,  Judge. 

This  is  a  proceeding  in  probate,  by  which 
the  plaintiff,  who  is  administrator  of  the  es- 
tate of  George  S.  Beer,  deceased,  asks  an  or- 
der for  the  sale  of  certain  real  eetate  for  the 
payment  of  the  debts  of  his  intestate.  There 
WHS  a  demurrer  to  the  petition,  which  was 
overruled,  and  the  defendants  eledMl  to 
stand  thereon,  and  an  order  was  made  for  the 
sale  of  the  real  estate  as  inayed.  Defendants 
appeal. 

TannehiU,  Vermilion  *  ffayms,  for  ap- 
pellants. L.  C.  Meehain  and  T.  M,  F«e,  for 
appellee. 

ROTHROCK,  J.  It  appears  from  tbe  aver- 
ments of  tbe  petition  that  on  the  2<t  day  of 
November,  1870,  one  Priscilla  Beer,  the  wife 
of  €ieorge  S.  Beer,  made  and  executed  her 
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last  will  and  testament.  The  following  is  a 
■  «op7  of  snid  instrument,  bo  far  as  materiHl  to 
the  questions  involved  in  this  case:  "(1)  I 
giveand  bequeath  unto  mytwosons,  William 
A.  Beer  and  Joseph  Q.  Beer,  one  span  of 
horses  each,  and  one  bed  and  bedding  ea^h, 
and  also  one  cow  to  each,  to  be  delivered  to 
them  as  soon  as  convenient  after  my  decease. 
(2)  I  further  ^ve  and  beqneatb  unto  my  two 
'daughters,  Sarah  Frances  Beer  and  Xancy 
.Adora  Beer,  a  bed  and  bedding  to  each,  and 
-a  cow  apiece  to  each,  as  soon  as  convenient 
■after  my  decease.  (S)  I  give  and  bequeath 
to  my  granddaughter,  Josephine  Shields,  the 
«am  of  two  hundred  and  fifty  dollars  at  the 
■death  of  my  husband,  Oeoige  S.  Beer.  (4)  I 
^Te,  devise,  and  bequeath  anto  my  beloved 
linsband.  Oeoige  S.  Bear,  all  the  real  and 
TBsidne  of  both  my  real  and  personal  estate, 
«f  every  name  and  nature  whatsoever,  and 
whatever  of  the  same  should  be  left  at  his 
decease  I  direct  should  be  equally  divided  be- 
tween the  children  of  the  8a<d  George  S.  Beer 
and  their  hetn  and  assigns  forever."  After 
the  death  of  Frlseilla  Beer,  plaintiflT's  intes- 
tate, Geoi^  S.  Beer,  sold  and  oonvej'ed  all  of 
the  laikl  devised  to  him  by  said  will  to  his 
two  sons,  W.  A.  and  Joseph  G.  Beer.  Aft* 
erwards  said  Joseph  Q.  Beer  reconveyed  to 
•aid  intestate  all  the  interest  h«  had  in  sidd 
Jand.  By  this  reconveyance  said  Intestate 
again  becam«  tbeownerof  an  undivided  half 
4)f  the  devised  lands,  to  the  same  extent  at 
least  by  which  he  formerly  held  the  same  un- 
4er  the  will.  The  demurrer  to  the  petition 
was  Qpon  the  following  grounds:  The 
^petition  and  amendments  thereto,  and  ex- 
hibit of  will  attached,  show  on  their  face 
that  the  estate  George  S,  Beer  has  no  in- 
terest Iji  the  land  sought  to  be  sold  for  the 
payment  of  the  debts  of  said  estate.  (2)  The 
petition  and  will  attached  show  that  George 
8,  Beer  took  only  a  llfe-estate  in  the  land  In 
question  under  the  will,  and  that  said  tend  is 
not  subject  to  the  payment  of  his  debts. "  It 
Ja  earnestly  contended  by  counsel  for  appel- 
lants that  under  a  proper  construction  of  the 
-will  George  S.  Beer  took  a  life-estate  In  the 
Jand  devised,  and  that  at  his  death  it  descend- 
ed to  his  children,  and  is  not  liable  for  the 
paymentof  his  debts.  In  our  opinion,  a  fair 
■consideration  of  the  instrument  in  all  its 
parts  will  not  authorize  the  construction  con- 
tended for  by  counsel.  The  fourth  clause 
«f  the  will  Is  an  absolute  devise,  with- 
4>ut  limitation  upon  the  devisee.  It  a  de- 
vise ot  the  real  estate  in  general  terms.  It 
neither  by  words  nor  by  any  fair  imptica- 
•catiun  Kmits  the  devise  to  a  life-estate.  On 
the  contrary,  and  in  addition  to  the  general 
■devise,  without  words  of  limitatiun  by  plain 
implication,  it  authorizes  the  devisee  to  sell 
■and  convey  the  land.  There  is  no  devise 
over,  nnless  some  of  said  estate  should  be 
left  at  the  death  of  the  devisee.  If  a  life-es- 
4Me  was  intended  to  be  devised,  the  whole  of 
the  real  estate  would  be  left  at  the  decease  of 
<jeorge  S.  Beer.  He  could  not,  by  sale  and 
conveyance  of  the  land*  enhtrge  hia  estate  or 


right  thereto.  This  court  has  repeatedly 
held  tliat.  if  the  first  devisee  has  power  by 
the  terms  of  the  will  to  dispose*  of  the  prop- 
erty, he  must  bt*  considered  the  absolute  own- 
er, and  any  limitation  over  ts  void  for  repui^ 
nance.  Bona  v.  Meier.  47  Iowa,  607;  Will- 
iams V.  Allison,  33  Iowa.  278;  Alden  v. 
Johnson.  63  Iowa,  124,  IS  W.  Rep.  696; 
In  re  Burbank.  69  Iowa.  378,  28  X.  W.  Bep. 
64&  And  see,  also,  Flinn  v.  Davis.  18  Ala. 
132;  Jackson  v.  Bull.  10  Johns.  18;  Ide  v. 
Ide,  5  Mass.  500;  Helmer  v.  Shoemaker,  22 
Wend.  188.  In  the  case  at  bu  there  Is  not 
even  an  absolute  limitation  over.  Zt  ia  mere- 
ly a  provision  that  whatever  may  Ije.Ieft  at 
the  decease  of  the  devisee  Bball  be  divided  be- 
tween the  children.  Counsel  tor  appellants 
cite  us  to  a  number  of  cases  which  they  claim 
are  authority  for  holding  that  the  devise  un- 
der consideration  is  a  liff-estate.  They  urge 
special  attention  to  the  case  of  Benkert  v. 
Jacoby,  86  Iowa,  274.  It  appears  to  us  that 
the  provisions  of  the  will  construed  in  that 
case  are  so  unlike  the  will  in  the  case  at  bar 
as  to  be  no  aid  in  determining  the  rights  oC 
these  parties.  The  law  of  the  cited  case  is  In 
harmony  with  the  rule  of  construcUun  above 
announced.  Wehavecarefully  examined  the 
other  cited  eases,  and  find  no  reason  from 
such  examination  to  doubt  the  conclusion 
that  the  court  beluw  rightfully  overruled  the 
demurrer.  Affirmed. 


XsoH  et  ol.  o.  HoHB  Ins.  Oa 
(SwpnrM  Court  of  Iowa,  OoL  7, 1B89.) 
^nvuxoB— PuAiHHO— AuRsimT— Aoaxm 

1.  When  a  person  has  made  iworn  proofs  of 
Ices,  and  broa^bt  an  action  at  law  npoa  ao  insur- 
ance policy,  and  a  demarrer  to  the  complaint  hag 
bean  sustaioed  on  the  around  that' the  polioy  did 
not  Insure  bis  interest,  be  is  not  thereby  estopped 
from  amending  Us  compLalnt,  and  obanffing  ua 
action  to  an  eaaitaUe  one^  seeking  to  reform  the 
policy. 

8.  The  unendmmt  "does  not  ebange  mbstaa. 
Ually  the  claim,"  as  Ip  forUdden  by  Code  Iowa, 
1880,13689.  ^ 

8.  When  a  mortogee  has  stated  the  nature 
of  his  Interest  to  an  fnsnranoe  agent,  has  raqaeated 
a  poHoy  insuring  that  Interest  and  baa  accepted  a 
policy  drawn  up  by  the  agent  in  favor  of  tbe  morv 
gagor,  with  the  belief  that  it  is  enfflolent.  It  may 
be  reformed  so  as  to  proteot  the  Interest  of  the 
mortgagee. 

4.  An  insuranoe  oompany  oannot  say  that  tta 
rales  forbid  the  Issuing  of  nolices  to  mortgagees, 
when  tbe  agent  who  usued  the  polioy  to  a  mort- 
gagee bad  general  power  to  Insure,  and  received 
and  paid  over  to  the  company  the  premium,  wUdi 
It  stLU  retains. 

6.  When  a  mortgagee,  whose  interest  has  been 
insured,  forecloses  and  aoquires  complete  title  to 
the  property,  his  interest  has  not  diminished,  and 
tbe  policy  is  not  avoided  by  a  provlsloa  that  whan 
all  interest  on  tbe  part  of  the  assured  baa  ceased 
tbe  policy  shall  terminate. 

Appeal  from  district  court,  Jones  county; 
J.  D.  GiFFiN,  Judge. 

This  action  was  originally  brought  at  law 
by  the  plaintiffs,  Escb  Bcos.,  to  recover  up- 
on a  policy  of  insurance  against  loss  or  dam- 
age by  flrcu  The  policy  set  out  Is  as  follows: 
"In  consideration  of  f20  to  them  paid  by  tbe 


Digitized  by 


280  ,  KORTHWESTEBX  BEPOBTEBtVoL.  43. 


(Iowa. 


ininred  hereinbefore  named*  the  receipt 
whereof  is  hereby  acknowledged,  do  Insure 
Bridg^  Ddhegaa  against  loes  or  damage  by 
flre  and  lightning  to  the  anft>unt  of  SiOOf  for 
one  year,  as  follows:  $400  on  the  two-story 
frame  building  used  as  a  restaurant  and 
dwelling,  sitaate  on  the  south  half  of  lot 448, 
in  railroad  addition  to  Monticello,  ^wa.  In 
case  of  loss  under  Ihis  policy,  this  Insurance 
is  made  payable,  first  to  Esch  Bros.,  of 
Pyersville,  Iowa,  as  their  Interest  may  ap- 
pear. And  the  satd  Home  Ins.  Co.  hereby 
agree  to  make  good  unto  the  said  assured, 
her  executors,  administrators. ,  and  assigns, 
all  such  immediate  loss  or  damage,  not  ex- 
ceeding in  amount  the  sum  or  sums  insured 
as  above  specified,  nor  the  Interest' of  the  as- 
sured in  the  property,  except  as  herein  pro- 
Tided,  as  sball  happen  by  fire  and  lightning 
to  the  property  so  specified  from  the  15th  day 
of  April,  1884,  to  the  15th  day  of  April, 
1885;  the  amount  of  loss  to  be  estimated  ac- 
cording to  the  actual  cash  value  at  the  time  of 
loss,  and  to  be  paid  sixty  days  after  notice  and 
proofs  of  loss  are  recei  ved  at  the  offlce  of  the 
company  In  New  York.  If  the  interest  of 
the  assured  in  the  property  be  any  other  than 
the  entire  unconditional  and  sole  ownership 
of  the  property  for  the  use  and  benefit  of  the 
assured,  or  if  the  building  insured  stands  on 
leased  ground,  it  must  be  so  represented  to 
the  company,  and  so  expressed  In  the  writ- 
ten part  of  this  policy;  otherwise  the  polioy 
shall  be  void.  When  propei-ty  has  been  sold 
Of  delivered  or  otherwise  disposed  of,  so  that 
all  interests  or  liability  on  the  ptirt  <^  the  as- 
sured herein  named  has  ceased,  this  Insur- 
ance on  such  property  shall  immediately  ter- 
minate. In  case  the  use  or  occupation  of 
the  above-mentioned  premises  at  any  time 
during  the  period  for  which  this  policy  would 
otherwise  continue  in  force  shall  be  so 
changed  as  to  increase  the  risk  thereupon, 
except  as  may  be  hereinafter  agreed  to  by 
this  corporation  In  writing  upon  this  policy, 
from  thenceforth,  so  long  as  the  same  shall 
be  so  used,  this  policy  shall  be  of  no  force  or 
effect.  J.  Vf.  Washbuen,  Secretary. 
CnAS.  JONiTy,  President.  Countersigned 
at  Monticello.  this  15th  day  of  April,  1884." 

Plaintiffs,  being  ruled  on  defendant's  mo- 
tion to  state  what  title  or  interest  they  and 
Bridget  Donegan  had  at  the  time  the  policy 
WHS  issued,  and  at  the  time  of  the  loss  undei' 
said  policy,  filed  an  amendment  alleging  that 
they  had  obtained  a  judgment  of  foreclosure 
May  a,  1883.  gainst  Bridget  Donegaii,  the 
absolute  owner  of  the  premises,  and  that  she 
continued  as  such  owner  until  her  title  was 
divested  by  forfcloaure;  that  the  premises 
were  sold  to  plaintiffs  July  17.  1883.  on  exe- 
cution, on  which  they  obtained  a  stieriS's 
deed,  July  17, 1884;  tliat  plaintiffs  alone  ap- 
plied for  the  policy  in  suit,  and  paid  the 
premium  therefor,  and  at  the  time  trnly 
stated  to  defendant's  agent,  who  had  power 
to  pass  upon  risks,  collect  premiums,  make 
contracte  of  itisurance,  and  issue  policies, 
the  nature  of  the  title  to  said  premises,  and 


that  they  alone  wanted  their  Interest  In  aalil 
premises  insured,  and  that  said  Bridget  Don* 
egan  would  not  redeem;  that  said  agent  in- 
formed them  that  he  could  insure  them  for 
one  year,  notwithstanding  Bridget  Donegan 
4>d  not  redeem;  that  said  agent  then  wrote 
up  and  counteiaigned  and  leaned  to  plain- 
tiffs said  poUoy;  that  after  they  procured  the 
sheriff's  deed,  and  before  the  toss,  they  in- 
formed said  agent  that  they  had  so  procured 
it,  and  wanted  to  know  if  the  polit^  should 
be  changed,  and  were  then  Informed  by  said 
agent  that  said  policy  Insured  their  property. 
The  defendant  demurred,  on  the  grounds 
that  the  plaintiffs  were  not  proper  puties,— 
not  entitled  to  maintain  suit  on  the  policy 
set  out;  that  it  appeared  from  the  petition, 
as  amended,  that  prior  to  the  loss  the  assured 
had  alienated  the  property,  and  bad  no  inter- 
est therein  at  the  time  of  the  loss, — which 
demurrer  was  sustained.  Plaintiffs  there- 
after filed  a  substituted  petition,  which  was 
stricken  out  on  motion  of  defendant.  Plain- 
tiffs filed  a  second  substituted  petition,  al- 
leging that  Bridget  Donegan,  having  the 
legal  title  to  the  premises  in  question,  exe- 
cuted to  i^alntifb  a  moi*tgage  thereon  to  se- 
cure the  payment  of  a  certain  note  for  9200, 
which  mortgage  provided  that  the  moitgagor 
should  keep  the  building  insured  for  the  l>en- 
efit  of  the  second  party  to  the  extent  of  their 
interest  therein;  that  on  May  8,  1883.  they 
obtained  a  judgment  on  said  note,  and  a  de- 
cree of  foreclosure,  and  afterwards  purchased 
the  property  at  sheriff's  sale  on  execution  is- 
sued on  said  decrt-e;  that  T.  W.  and  G.  L. 
Lovetl  obtained  a  judgment  of  foreclosuroi 
against  Bridget  Donegan  on  a  prior  mort- 
gage to  that  uf  plaintiffs,  which  judgment 
the  plaintitTs  purchased  from  aald  Lovella, 
April  15,  1884;  that  Bridget  Donegan  failed 
to  keep  said  premises  insured  for  the  benefit 
of  the  plaintiffs;  that  on  the  15th  day  of 
April,  1884,  there  was  no  insurance  thereon, 
and  said  Bridget  Donegan  had  failed  to  r^ 
deem  from  said  sale  to  plaintiffs,  or  to  pay 
said  Lovella'  judgment;  tliat  on  the  15lh  day 
of  April.  1884.  plaintiffs  applied  to  J.  H.  StiU- 
man,  a  general  agent  of  defendant,  who  had 
full  power  to  execute  and  deliver  policies  of 
insurance,  to  insure  their  interest  in  the 
building  on  said  premises  In  defendant  com- 
pany: that  they  fully  stated  to  said  agent  all 
the  facts  hereinbefore  set  forth,  and  advised 
him  of  their  interest  in  said  premises,  and 
that  ttie  riicht  to  redeem  from  the  foreclosure 
sale  would  expire  on  the  2d  day  of  July.  1884, 
and  that  they  were  convinced  that  Bridget 
Donegan  would  not  redeem,  but  that  the  title 
would,  on  the  expiration  of  the  time,  vest  in 
plaintiffs,  and  that  they  would  then  receive 
a  sheriff's  deed ;  that  they  then  steted  to  said 
agent  that  they  desired  to  obtain  insurance 
on  tlieir  interest  in  the  building  for  the  sum 
of  8400  for  the  term  of  one  year  for  their 
sule  and  exclusive  benefit;  that  said  Bridget 
Donegan  had  nothing  to  do  with  procuring 
said  insurance,  had  no  interest  therein,  was 
not  a  party  to  said  contract,  which  was  well 
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known  to  said  agent;  that  said  agent  then 
and  there  stated  to  plaintiffs  that  such  insur- 
ance oouid  be  effected  in  defendnnt  company 
for  one  year  for  $400.  and  the  premium 
woald  he  920,  and  then  and  there  offered  for 
B«id  consideration  to  insure  plaintiffs'  inter- 
eat  in  aaid  property,  which  offer  tbe  plain- 
tiffs accepted*  and  paid  said  Stillman,  as 
agent  of  defendant,  #20  of  their  own  money, 
and  directed  said  Stillman  to  issue  snch  pol- 
icy to  plaintiffs  in  defendant  company  as 
would  InsQce  theit  interests  in  the  property 
aforesaid  for  the  sum  of  $400*  and  for  the 
term  of  one  year,  and  said  agent,  for  and  in 
behalf  of  defendant,  then  and  there  agreed 
to  issae  such  policy;  that  pursuant  to  the 
agreement  the  poli<^  was  subaequeatly  writ- 
ten out  by  said  agent,  and  forwarded  to 
plaintiffs;  that  plaintiffs  relied  solely  upon 
the  judgment  and  knowledge  of  said  agent 
to  write  the  said  policy  correctly,  and  fully 
believed  said  policy  insured  their  interest  In 
the  premises  as  agreed  upon;  that  Bridget 
Donegan  failed  to  redeem  from  said  sale,  and 
a  sheriff's  deed  was  executed  and  delivered 
to  plaintiffs,  whereby  tb^y  became  vested  of 
the  lUieulute  title,  and  notiBed  defenduit 
thereof  through  said  agent,  but  defendant 
made  no  objection  thereto,  hut  by  this  said 
agent  assured  the  plaintiffs  that  their  poUcy 
remained  in  full  force;  that  about  the  4th 
day  of  March.  1886.  said  property  was  totally 
consumed  by  flte;  that  plaintifib  made  proofs 
of  said  loss,  and  that  thciy  have  suffered  loss 
by  reason  of  the  destruction  of  said  property 
by  fire  In  the  sam  of  $400;  that  the  poliey  is- 
sued to  them  by  the  defendant  does  not  set 
forth  Che  contract  made  tMtween  the  parties, 
in  that  said  policy  Insures  Bridget  Donegan, 
instead  of  pUUntlfls,  nor  does  the  policy  state 
the  character  of  plsintiffs'  title  or  Interest  in 
said  property;  wbereftve  the  plaintiffs  pray 
that  said  poUcj  bo  so  reformed  as  to  express 
the  oonbra^  of  Insurance  so  made  in  this: 
that  it  be  so  reformed  as  to  Insure  the  Inter- 
ests of  plaintiffs  akme  In  said  proper^  to  the 
extent  of  9400  for  the  term  of  one  year,  and 
to  insert  the  name  of  phdntlffs  in  tlia  place 
of  Bridget  Donegan,  and  so  that  the  same 
sets  out  the  idaintiffs*  title  in  said  property, 
wid  tliat  the  pi^ntiffs  have  judgment  upon 
•aid  polioy  so  reformed  for  9400,  witb  interest 
from  April  '6. 1885.  The  plHliitliTB  having 
filed  this  substituted  petition,  the  case  was, 
on  their  motion,  transferred  to  equity;  and, 
thedt^endsnt  having answereil  and  the  phtin- 
tiffs  replied,  the  case  was  submitted  to  the 
court,  and  upon  full  hearing  it  was  adjudged 
that  the  plaintiffs'  petition  be  dismissed,  and 
plaintiffs  appeaL  The  points  in  controversy 
wlU  appear  wilbont  farther  statement  as  to 
the  pleading. 

Utt  Brot.t  for  appelhints.  Cots,  lioV«t/A 
Clark,  for  ^pellee. 

GiTXM.C.  J.  I.  Following  the  order  pur- 
sued in  the  argument,  we  Brut  notice  appel- 
lee's contention  ttut  philntlffs,  liaving  made 
sworn  proofs  of  loss,  and  proceeded  at  law  up- 


on the  poll<9y,  they  cannot  now  maintain  this 
action  In  equity  to  reform  the  policy,  and  are 
estopped  to  de^y  the  correctness  of  the  con- 
tract as  sued  f^n.  Numerous  authorities 
are  cited  to  the  effect  that  wliere  a  party  has 
two  inconsistent  remedies  he  is  called  upon 
to  elect  which  he  will  pursue,  and.  having 
elected,  be  cannot,  after  defeat,  pursue  the 
other  ranedy.  Such  Is  not  this  case.  The 
p1alntii&  have  but  one  remedy,  and  that  is 
for  the  reformation  of  the  policy.  They  have 
no  remedy  upoa  the  policy  as  written.  Their 
petition  at  law  allied  the  errors  in  the  pol- 
icy substantially  as  alleged  in  their  petition 
in  equity.  This  case  seems  to  Iw  exactly 
within  the  ruling  In  Barnes  v.  Insurance 
Co.,751pwa,ll,39N.W.Rep.]22.  In  that 
case  tbq  action  was  commencei]  at  law,  and  a 
recovery  sought  on  the  policy.  The  defend- 
ant pleaded  that  the  policy  contained  a  pro- 
vision against  additional  insurance,  and  that 
defendant  had  procured  ailditlonal  insurance. 
The  plaintiff  amended,  alleging  that  at  the 
time  the  contract  of  insurance  was  Entered 
into  it  was  agreed  that  the  phiintlff  should 
have  the  right  to  take  out  additional  insure 
aoce;  that  such  an  agreement  was  omitted 
from  the  policy  by  mistHke,  oveisight,  or 
through  tlie  fault  of  the  defendant,  and  adced 
a  reformation  of  the  polity.  The  defendant 
denied  the  allegation  of  the  amended  petition, 
and  also  pleaded  that  plaintiff,  having  knowl- 
edge of  the  matters  pleaded,  was  estopped 
from  setting  the  same  up.  because  he  bad 
elected  to  prosecute  an  action  at  law  on  the 
policy,  and,  liaving  made  an  Section  of  rem- 
edies, he  was  l)ound  thereby.  The  court  say: 
"Conceding  the  plaintiff  had  knowledge  of 
the  fact  that  the  defendant  asserted  it  would 
rely  on  the  defenses  it  did,  still,  we  think  he 
could  bring  an  action  at  law  on  the  policy, 
and  ascertain  certi^nly  whether  the  defend- 
ant would  plead  such  defense  or  not.  before 
resorting  tu  equity.  He  could  not  know 
what  the  dtfeiise  would  be  before  It  was 
pleaded.  Under  the  statute  In  relation  to 
amendments,  we  have  no  hesitation  in  hold- 
ing that  the  party  Is  not  estopped  by  bring* 
Ing  an  action  at  law  from  amending  his 
pleadings  before  the  case  has  Anally  been  sul>< 
mitted  to  tlie  court,  so  as  to  cliaiige  it  into  an 
action  In  equity.  We  feel  confident  the  uni- 
versal practice  is  in  acrord  with  this  view." 
We  think  this  case  fully  answers  appellee's 
first  contention,  and  the  further  claim  that 
the  "amendment,  as  made  by  the  second  sub- 
stituted petition,  is  a  substantial  change  In 
the  original  cause  of  action,  imd  not  author- 
ized by  the  Code  of  Iowa." 

2.  The  next  and  most  important  question 
Is  whether  the  plaintiffs  have  shown  them- 
selves entitled  to  have  the  policy  of  insurance 
so  reformed  as  to  make  it  a  contract  insur- 
ing tliem  to  the  extent  of  their  Interest,  not 
exceeding  9400,  instead  of  Bridget  Donegan. 
It  is  well  established  by  the  admissions  In  the 
pleadings  and  by  the  proofs  that  the  title  to 
the  property  Insured  was  as  alleged  by  tite 
plaintiffs,  both  at  the  time  the  policy  whs  Is- 
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sued  and  at  the  ttmeof  the  loss;  tlint  Bridget 
Donegan  omitted  to  keep  the  property  in- 
sured; that  J.  B.  Stillroao  was  agent  of  de- 
fendant, with  power  to  contract  iiiaiiranceof 
property,  take  risks,  collect  premiums,  and  is- 
sue policies;  th;it  plaintiffs  applied  to  said 
agent  to  have  their  interest  in  said  property 
insured  In  the  defendant  company,  and  ex- 
plained to  him  fully  what  their  interest  was; 
that  Sliltman,  as  such  agent,  agreed  to  insure 
the  plaintiffs  in  the  defendant  company  on 
their  interest  in  said  property  to  the  amount 
of  8400  for  one  year,  for  the  consideration  of 
820,  which  was  then  paid  by  the  plaintiffs; 
that  it  was  left  with  Stillman  to  write  the 
policy  accordingly,  and  that  the  policy  was 
written  as  set  out  by  Stillman,  and  forwaid- 
ed  to  and  received  by  the  plaintiffs  with  the 
understanding  and  belief  on  the  part  of  said 
Stillman  and  the  plaintifTs  that  the  policy  so 
written  did  insure  the  plaintlfFs,  as  it  was 
agreed  it  should.  Tliere  is  no  pretense  that 
Bridget  Donegan  ever  sought,  desired,  knew 
of,  or  paid  for  the  insurance.  The  case  is 
almost  identical  in  its  fa-ts  with  Bailey  v. 
Insurance  Co.,  13  Fed.  liep.  250,  and  Will- 
lams  V.  Insurance  Co.,  24  Fed.  Kep.  625.  In 
the  former  case,  MgCrary.  0.  J.,  held: 
*  Where  a  mortgiigee  applies  to  the  agent  of 
an  insurance  company,  and  states  plainly  his 
wishes  to  obtain  insurance  alone  upon  bis  in- 
terest as  moitgagee,  requests  the  agent  to 
write  the  policy  so  as  to  effect  this  purpose, 
and  relies  upon  him  to  determine  as  to  what 
form  is  necessary  under  the  law  of  insurance 
tor  that  purpose,  this  court  holds  that  the 
agent  is  bound  to  write  a  policy  which  sliall 
insure  the  mortgagee's  Interest  in  his  own 
name.  I  regard  it  as  well  settled  by  author- 
ity, and  well  su|iported  by  reason,  that  if  the 
applicant  correctly  states  his  interests,  and 
distinctly  asks  for  an  insurance  thereon,  and 
the  agent  of  tiie  insurer  agrees  to  comply 
with  his  requests,  and  assumes  to  decide  upon 
the  form  of  the  poU<7  to  be  wittten  for  that 
purpose,  and  by  mistake  of  law  ailopts  the 
Wrung  form,  a  court  of  equity  will  reform  tlie 
Instrument  so  as  to  make  it  insurance  upon 
the  interests  named.  Such  a  determination 
is  eminently  just  and  equitable,  since  the  in- 
surance company  always  prepares  the  con- 
tracts and  inserts  therein  its  own  terms." 
In  the  latter  case.  Justice  Millbb  announced 
the  rule  to  be  that  "where  an  instrument 
fails  to  represent  what  both  parties  intended 
to  have  It  represent,  and  oneparty  has  drawn 
up  the  Instrument  and  the  other  party  merely 
accepted  It,  and  the  fault  was  on  tlie  part.of 
the  party  drawing  up  the  Instrument,  it  can 
be  reformed.  It  would  be  a  harsh  rule  if  a 
person  applying  to  an  Insnrance  agent,  who 
is  8upi)0!}ed  to  know  the  legal  value  of  the 
language  used  in  such  policies,  which  be  is 
drawing  np  every  day*  and  who  is  supposed 
to  know  exactly  what  is  desired,  if  that  agent 
falls  to  do  that  which  was  intended,  it  would 
be  harsh  to  say  that  the  Instrument  shall  not 
be  reformed,  and  that  chancery  shall  not  give 
relief."   The  right  of  the  plaintiflB  to  a  ref- 


ormation of  the  policy  upon  the  facts  is  fol- 
ly supported  in  Fink  v.  Insurance  Co.,  24 
Fed.  Bep.  Sltj,  and  in  Longliurst  v.  Insurance 
Co.,  19  Iowa,  S64,  and  many  other  author- 
ities that  might  be  cited.  It  is  urged  that 
tlie  rnles  of  the  defendant  company  forbid  the 
issuing  of  policies  to  mortgage  's,  but  require 
their  issue  to  mortgagors.  That  the  plaintiffs 
did  not  have  an  insumble  Interest  is  not  ques- 
tioned; nor  tliat  the  company  could  contract 
to  insure  such  interest.  The  agent.  Still- 
man,  had  general  authority  to  contract  in- 
surance, and  did  contract  to  insure  the  plain- 
tiffs' interest,  and  receive  the  consideration 
therefor,  which  passed  to.  and  Is  still  held 
by,  his  principal.  We  think  the  defendant 
should  not  be  heard  to  question  the  authority 
of  its  agents  under  these  circumstances.  We 
are  of  the  opinion  f ro  n  the  facts  that  the 
contract  was  to  insure  the  plaintiffs,  and  not 
Bridget  Donegan,  and  that  by  a  inistalie  of 
law  on  the  part  of  the  defendant's  agent  the 
policy  was  made  to  insure  Bridget  Donegan 
instead  of  the  plaintiffs,  and  should  be  so  re- 
formed  as  to  run  to  tlie  plaintiffs  as  the  in- 
sured to  the  extent  of  tlieir  interest  at  the 
time  the  policy  was  issued,  not  exceeding 
8400. 

3.  It  remains  to  tw  determined  whether  the 
policy,  as  reformed,  has  been  broken  by  rea- 
son of  the  change  In  title,  resulting  from 
Bridget  Donegan's  failure  to  redeem.  This 
was  not  a  diminution  of  the  intereets  of  the 
assured,  but  an  increase,  and  hence  not  a 
breach  of  the  policy.  See  Bailey  v.  Insurance 
Co.,  supra,  and  atithorities  cited  therein. 

4.  It  appears  by  the  testimony  that  at  the 
time  the  policy  was  issued  the  premises  were 
occupied  as  a  restaurant  and  dwelling,  and 
at  the  time  of  the  loss  it  was  being  occu- 
pied as  a  wagon  and  paint  shop.  The  policy 
provides  that  "in  case  use  or  occupation  of 
the  above-mentioned  premises  at  any  time 
during  the  period  for  which  this  policy  would 
otherwise  continue  in  force  shall  be  so 
changed  as  to  increase  the  risk  thereon,  ex- 
cept as  may  be  hereinafter  agreed  to  by  tliia 
corporation,  in  writing  upon  this  policy, 
from  thenceforth,  so  long  as  the  same  shall 
be  so  used,  this  policy  shall  be  of  no  force  or 
effect."  This  provision  Is  against  changes 
that  "increase  the  risk."  Mr.Stillman,  who 
was  entirely  familiar  with  both  occupations, 
and  with  the  classifications  of  risks,  testilies: 
"The  occupation  ot  this  building  was 
changed,  after  the  poIiQy  was  issued  and  be- 
fore the  Qre,  from  restaurant  to  wagon  and 
paint  shop.  But  I  did  not  think  the  change 
increased  the  risk  enough  to  inereastt  the  rate. 
The  rate  was  high  in  the  flrst  place.  I  did 
not  think  the  change  h«e  did  increase  the 
hazard.  It  was  kept  as  a  low  dive  before.  I 
think  the  risk  was  improved.  Without  regard 
to  moral  Iiazard,  a  wagon  and  paint  shop  is 
a  greater  risk;  but,  because  of  a  nunal  ha^ 
ard,  I  did  not  think  the  risk  was  Increased." 

5.  It  appears  that  the  loss  was  total,  and 
that  the  plidntiffs  were  damaged  thereby  to 
the  fullest  amount  <d  th^  insurance*  $400, 
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which  became  due  and  payable  to  them  on  the 
Sth  (lay  of  ApriU  1^5.  The  judgment  of  the 
district  court  dismissing  the  plaintiff's  peti- 
tion  is  reversed,  and  decree  will  be  entered 
in  this  court  reforming  the  policy  of  insur- 
ance as  prayed  for*  with  judgment  in  favor 
of  the  plaintiffs  for  9400,  with  6  per  cent,  in- 
terest from  the  fith  day  of  April,  1885,  and 
for  costs.  Bevened. 


iS^ivreme  Court  of  Iowa.  Oct.  0, 1889.) 

RBSOLTniO  TaUSTS— KOTICB— ESTOPPSL. 

1.  In  an  action  to  set  aside  a  mortgage  exeonted 
toy  DlaiutilTs  Bon,  it  appeared  that  tne  mortgaged 
land  had  been  acquired  ia  exchange  for  a  oertaln 
lot,  the  title  to  which  bad  been  decreed  to  pla^atUf 
In  divorce  proceediogs;  that,  by  reason  of  her 
Ulndaeas,  ber  hasband  maoaffea  her  business, 
with  her  conseDt.  The  preponderance  of  evidence 
showed  that  tbe  title  to  the  mortgaged  premises 
bad  been  taken  in  ber  son'a  name,  without  his 
own  or  plaintiff's  knowledge,  field,  that  a  tmat 
reanlted  in  her  behalf. 

3.  Plaintiff's  husband  and  SOD  testified  that  the 
former  bad  told  the  mortgagee's  agent,  when  the 
loan  was  negotiated,  that  be  would  find  the  title  in 
the  eon,  bu  t  that  the  land  in  fact  belonged  to  plain- 
tiff. The  agentdenied  this,  and  tt  appeared  that  he, 
though  a  lawyer,  and  versed  io  such  transactions, 
liad  made  no  mqulrv  as  to  plaintiff's  rights.  It  al- 
so appeared  that  the  land,  which  was  in  several 
paroels,  was  occupied  by  plalotlffs  husband  and 
lamtly  at  that  time  and  had  been  cultivated  by  ber 
husband  or  son  long  prior  thereto,  and  that  tbe 
latter  resided  on  an  sldjololng  tract.  Held,  that 
the  mortgagee  was  not  charged  with  knowledge, 
either  actual  or  waatraetive,  of  plaintiffs  eq,ntUM 
in  tbe  land. 

8.  Though  plaintiff's  possession  be  deemed  to 
have  been  such  as  to  put  tbe  mortgagee  upon  in- 
^iT,  yet  having  knowingly  permitted  tbe  sou  to 
ooltfvute  the  land,  appropriate  tbe  orops  thereof 
for  some  time,  ana  to  execute  prior  mortgages, 
without  disclosing  ber  claim,  and  the  loan  on  the 
mortgage  in  suit  oaving  been  used  to  discbarge 
incumbrances  on  the  land,  she  is  estopped  from 
asaerting  ber  title  as  against  the  mortgagee,  who 
loaned  the  money  In  good  faith. 

Appeal  from  district,  court.  Polk  eoanty; 
Maccus  Kavanaoh.  Jr.,  Judge. 

Plaintiff  died  her  bill  in  equity  to  set  aside 
a  mortgaxe  executed  by  Bayard  T.  lindley 
to  Mary  M.  Martlndale,  to  leetraln  tbe  sher- 
iff from  malting  a  deed  in  pursuance  of  the 
foreclosure  of  said  mortgage,  and  to  quiet 
tbe  title  in  her  to  380  acres  of  land  In  Guth- 
rie county,  luwa.  conveyed  by  said  mort* 
ffige,  on  the  alleged  ground  that  appellant 
was  the  owner  and  in  possession  of  said 
lands  at  tlie  time  tbe  mortgage  was  made, 
and  tliat  the  same  was  made  without  her 
knowledge  or  consent.  The  facta,  as  showA 
by  the  evidence,  and  necessary  to  iie  noticed, 
are  that  appellant  was  married  to  El  wood 
LiniUey  prior  to  1857,  and  received  soon  after 
from  tier  father's  estate  about  4500  in  money 
and  property,  which  was  used  in  the  family; 
that  in  1865  ber  husband  gave  her  a  team  of 
horses,  which  continued  to  be  used  in  tbe 
family  as  theretofore,  until  some  time  after, 
when  tbe  same  were  exchanged  for  160  acres 
of  wild  land,  near  Stuart,  the  title  to  which 
was  taken  in  her  name,  and  the  value  of 
which  was  materially  increased  by  tbe  con- 


struction  of  the  Bock  Island  Bailroad,  so 
that  it  was  afterwards  sold  for  per  acre. 
With  the  proceeds  of  this  sale,  block  3,  con- 
sisting of  12  lots,  and  lot  11,  block  17,  in 
Stuart,  was  purchased.  A  dwelling  was 
erected  and  occupied  by  the  family  on  lot  8, 
and  a  store  building  on  lot  11,  which  was  oo- 
cupled  by  £lwood  Lindley  as  a  drug-store. 
The  title  to  all  these  lots  was  taken  in  Ei- 
wood  lindley.  In  1874  he  conveyed  tlie 
store  property  to  the  plaintiff,  and  in  the 
same  year  the  plaintiff  secured  a  divorce  from 
him  and  decree  for  the  title  to  lot  11  and  all 
of  block  3,  the  homestead  of  the  family. 
There tteirfg  judgments  against  Elwood  Lind- 
ley that  were  Hens  on  part  of  this  property, 
appellant's  brother,  John  Garter,  bought  the 
lots  at  sberlfl's  sale,  and  took  mortgages 
from  the  appellant,  which  she  afterwards 
paid.  In  1^76  appellant  and  Elwood  Lind- 
ley were  remarried  and  lived  together  unUl 
1884.  In  1876  lot  11  was  exchanged  for 
200  acres  of  the  land  in  question,  and  in 
the  spring  of  1877  a  house  was  built  on  said 
land,  and  occupied  by  the  Lindley  family. 
The  title  to  this  200  acres  was  talten  in  Bay- 
ard T.  Lindley,  tlie  son  of  appellant,  who 
lived  with  the  family  and  was  then  about  18 
years  of  age.  Tbe  family  continued  to  live 
In  said  house  unUl  the  fall  of  1884.  In  1882. 
James  Callanan  sold  by  contract  to  Bayard 
T.Lindley  120 acres  adjoining  said  200  acres. 
Elwood  Lindley  conducting  the  negotiations; 
and  in  tbe  same  year  Elwood  Lindley  con- 
tracted with  Mr.  Comstock  for  the  other  40 
acres  in  controversy.  In  1882,  Bayard  T. 
Lindley  and  his  wife  executed  a  warranty 
deed  to  appellant  for  the  100  acres  on  which 
the  family  residence  was  situated,  but  which 
was  never  placed  on  record.  After  his  mar- 
riage, in  18:i2,  Bayard  T.  Lindley  resided  In  a 
house  on  the  land  purchased  from  Callanan. 
In  June,  1884,  Elwood  Lindley  called  upon 
Edward  Martlndale,  agent  for  his  wife, 
Mary  M.  Martlndale.  to  secure  a  loan  of 
$5,000  on  all  the  lands  in  controversy,  and  a 
few  days  thereafter  Edward  Martlndale  vis- 
ited and  examined  the  lands.  Elwood  Llnd- 
ley'B  family  were  then  residing  in  the  same 
home,  and  Bayard  T.  Lindley  on  the  Calla- 
nan tract.  The  plaintiff  had  been  parttally 
blind  since  1865.  The  management  and  cul- 
tivation of  the  lands  had  been  by  Elwood 
Lindley,  and  their  son,  Bayard  Lindley,  from 
the  time  they  were  purchased.  A  loan  of 
S5.000  was  consummated  on  the  12th  day  of 
July,  1884,  Bayard  T.  Lindley  and  hie  wife 
executing  tlie  mortgage  upon  the  whole  of 
the  lands  In  controversy  to  Mary  M.  Martln- 
dale therefor.  The  moneys  received  by  tbe 
loan  were  applied  in  part  in  paying  for  tbe 
lands  purchased  from  Callanan  and  Com- 
stock, and  in  paying  mortgages  placed  on  the 
other  land  by  B.  T.  Lindley.  Bayard  T. 
Lindley  lived  in  the  family  of  his  parents  on 
the  200  acres  from  the  time  they  moved  there 
until  his  marriage,  in  1882,  after  which  bo 
lived  on  tbe  Callanan  land  until  after  tbe 
visit  of  Mr.  Martlndale.   These  facts  appear 
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with  but  Uttlet  If  any,  controversy.  There 
is  controversy  as  to  whHtber  plaintifF  knew 
that  the  title  to  the  200  acres  was  placed  In 
her  son.  In  her  original  petUioo  she  alleged 
"that  she  caused  the  legal  title  to  said  lands, 
as  she  purchased  the  same,  to  be  made  out  in 
favor  of  the  said  B.  T.  Lindley,  then  about 
eighteen  years  of  age."  In  an  amendment, 
filed  after  the  cause  had  been  submitted,  she 
alleges  that  the  title  was  placed  in  B.  T. 
Lindley  "  without  the  knowledge  or  consent 
of  either  the  said  B.  T.  Lindley  or  the  said 
plaintifT/'  and  that  neither  knew  the  title 
was  so  placed  nntil  long  afterwards.  Also 
it  is  questioned  whether  she  knew  of  the  ex- 
ecution of  the  mortgage  to  Airs.  Martindale, 
and  whether  Martindale  was  told  at  the  time 
of  his  visit  to  the  farm  that  it  belonged  to 
Mrs.  Lindley.  Plaintift  bases  her  claim  for 
relief  on  the  grounds  that,  the  title  to  the 
200  aeree  being  vested  in  Bayard  T.  Lindley 
without  her  knowledge,  a  trust  resulted  in 
her  favor,  and  that  he  held  it  in  trust  for  her; 
that,  she  being  In  actual  possession  at  the 
time  of  the  execution  of  the  95.000  mort- 
gage, Mrs.  Martindale  and  her  agent  were 
bound  to  take  notice  of  ber  rights  in  the 
lands;  and  that,  the  mortgage  being  exe- 
cuted without  her  knowledge  or  consent,  she 
is  not  bound  thereby. 

Colet  MeVey  dt  Clarke  for  appellant. 
€tatdi,  Connor  A  Weavert  for  appellees. 

Given,  0.  J.  1.  Appellee  presents  sev- 
eral questions  as  to  the  state  of  the  record, 
and  as  to  whether  there  is  an  appeal  as  to 
the  defendant  B.  T.  Lindley.  We  think  the 
merits  of  the  case  are  fully  presented  in  the 
record  before  us.  and,  as  fi.  T.  Lindley  has 
appeared  and  filed  his  argument,  we  have 
considered  the  case  upon  its  merits  without 
passing  upon  these  questions. 

2.  As  title  to  lot  11  (the  store-house  prop- 
erty in  Stuart,  which  was  given  In  exchange 
for  the  200  acres)  was  decreed  to  plaintiff  in 
her  divorce  proceedings,  we  do  not  inquire 
back  of  that  Id  determining  whether  it  was 
the  plaintiff's  means  that  purchased  the  200 
acres. 

S.  The  weight  of  the  testimony  is  in  favor 
of  the  conclusion  that  neither  the  plaintiff 
nor  B.  T.  Lindley  knew  at  the  time  of  the 
conveyance  that  the  title  to  the  200  acres  was 
placed  In  H.  T.  Lindley.  She  was  at  the 
time  at  least  partially  inoipacltated  by  blind- 
ness from  transacting  business,  and  tills,  as 
well  as  most  of  the  other  transactions,  was 
managed  by  her  husband  with  her  consenJ^. 
It  is  evident,  however,  that  she  became 
aware  of  tlie  fact  that  the  title  whs  In  her 
eon  long  before  the  execution  of  the  mort- 
gage in  qiiesLion.  '  Her  means  having  paid 
for  the  land,  and  the  title  being  made  to  the 
son  without  her  knowledge,  the  law  will  im- 
ply a  trust  in  her  behalf. 

4.  The  doctrine  contended  for  by  appel- 
lant, that  the  purchaser  of  real  estate  takes 
the  same  charged  with  notice  of  the  equities 
of  the  parties  in  possession  at  the  time  of  the 


purchase,  is  well  settled  In  this  state.  Phillips 
V.  Blair,  SSIowa,  649.  and  authorities  cited. 
Such  possession  "mustappearaffirmatively  to 
have  been  open,  visible, exclusive,  and  unam- 
biguous; such  as  is  not  liable  to  be  misun- 
derstood or  misconstrued."  3  Washb.  Real 
Prop.  284.  All  these  lands  had  been  oared 
for  and  cultivated  by  either  Elwood  or  B.  T. 
Lindley  for  a  long  time  prior  to  Mr.  Martin- 
dale's  visit.  At  the  time  of  his  visit,  £1  wood 
Lindley,  who  was  negotiating  the  loan,  and 
his  family,  were  residing  on  the  200  acres, 
and  B.  T.  Lindley  on  the  Gallanan  tract  ad- 
joining. It  would  certainly  not  appear  from 
this  state  of  facts,  to  one  who  had  been  told 
that  the  title  was  In  B.  T.  Lindley,  thHt  his 
mother,  Mrs.  Lindley,  was  in  the  open,  vis- 
ible, exclusive,  and  unambiguous  possession 
of  the  land.  The  reasonable  inference  would 
be  that  B.  T.  Linilley,  who  held  the  title, 
was  In  possession.  •  Where  husband  and  wife 
occupy  real  estate  together,  the  inference 
would  be,  in  the  absence  of  further  informs 
tion,  that  it  vras  the  husband's  possession. 
Thomas  v.  Kennedy.  24  Iowa,  397;  Trust 
Co.  V.  King.  58  Iowa,  598,  12  N.  W.  Rep, 
595.  In  this  case  the  question  was  as  to 
whether  the  property  was  in  the  possession 
of  Mrs.  Eiug  or  her  son.  The  court  held 
that  the  legal  possession  was  in  Mrs.  King 
and  ber  husband.  Where  mother  and  son 
occupy  the  property,  the  same  inference  as  to 
possession  does  notarise  as  where  occupied 
by  husband  and  wife.  In  the  Case  of  King, 
it  was  shown  that  at  the  time  and  after  the 
mortgage  was  executed  Mrs.  King  was  in 
the  actual  possession  and  occupancy  of  the 
property,  but  it  was  insisted  that  her  posses- 
sion was  not  such  as  to  Impart  notice  to  the 
world  of  her  equities.  The  property  con- 
sisted solely  of  lot  and  dwelling  thereon, 
wherein  Mrs.  King,  her  husband,  and  family 
resided.  The  court  say  it  was  a  legal  pas- 
session  in  Mrs.  King  and  her  husband.  We 
think  the  facts  in  this  case  fail  to  show  such 
a  possession  in  the  plaintiff  and  her  husband. 
Instead  of  a  single  lot  and  dwelling  we  have 
several  parcels  of  land,  with  different  dwell- 
ings, lands  that  had  been  cultivated  and  used 
by  others  than  the  plaintiff,  and  without  any 
apparent  Hutiiority  from  her.  In  Thomas 
V.  Kennedy,  supra,  there  being  no  building 
upon  the  land,  the  husband  was  upon  the 
ground  assisting  and  directing,  apparently 
for  himself,  the  fencing  and  breaking  of  the 
land;  no  one  knowing  by  any  public  declara- 
tion or  act.  or  otherwise,  that  the  work  was 
being  carried  on  for  the  wife,  nor  that  the 
possession  taken  was  for  her.  The  court 
say:  "  We  are  not  prepared  to  hold  that  un- 
der such  circumstances  third  parties  would 
be  affected  with  notice  of  the  wife's  posses- 
sion. In  other  words,  they  could  as  well, 
and  Indeed  more  reasonably,  presume  that 
the  possession  was  that  of  the  husband  as  of 
the  wife;  and  it  would  be  carrying  tbedoc- 
trineof  notice  to  an  unusual  extent  to  hold 
that  the  world  was.  without  more,  bound  to 
know  that  he  was  in  possession  and  making 
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improTemniti  for  ber."  From  the  fiwts  of 
tbe  case,  one  knowingr  the  relntlons  of  the 
parties,  and  nothing  as  to  title,  would  infer 
that  Elwood  Lindley  wu  in  possession,  and, 
knowing  the  title  to  be  in  B.  T.  Lindley, 
would  infer  that  he  was  in  pMsession.  It  is 
contended  that  Mr.  Martlndale  had  actual 
notice  that  the  lands  belonged  to  Mrs.  Lind- 
Jey.  ElwtKid  and  B.  T.  Lindley  both  testified 
that,  at  the  time  Mr.  Martlndale  visited  the 
farm,  Elwood  Lindley  told  him,  "in  sub- 
stance, tbiit  he  wonid  find  the  title  all  right 
lu  B.  T,  Llndlfj.  but  the  farm  in  fact  be- 
longed to  Mra.  Ijndtpy."  This  stHtement  is 
denied  by  Mr.  Martlndale.  The  truth  of  this 
matter  is  not  necessarily  determined  by  the 
number  of  witnesses.  We  think  the  fact 
that  Martlndale,  a  lawyo*.  versed  in  such 
transactions,  made  the  loan  as  he  did  for  his 
wife,  wftlioat  any  inquiry  or  action  with 
reference  to  the  rights  of  plaintiff,  sntisfleB 
as  that  he  never  anderatood  such  h  statemsnt 
to  be  made.  We  are  not  convinced  that 
such  a  statement  was  ever  made  to  Martin- 
dale.  We  conclude,  therefore,  that  Martln- 
dale made  the  loan  without  any  knowledge, 
actual  or  constructive,  of  Mrs.  Llndley's 
equities  In  tbe  land. 

5.  Assuming,  for  the  purpose  of  further 
inquiry,  that  Mrs.  Lindley's  possession  was 
such  as  to  pet  Mr.  Martindale  upon  inquiry, 
we  inquire  wiiether.  in  permitting  the  title 
and  control  of  tlie  lands  to  renfain  In  her  snn, 
as  she  did,  she  is  not  now  estopped  from  as* 
serting  her  title  as  agiUnst  Mrs.  Martlndale's 
mortgage.  She  permitted  her  son,  Bayard, 
tocnltivate  the  lands,  and  dispose  of  the  crops 
as  Is  own  for  some  time.  The  deed  to.  Bay- 
ard for  the  200  acres  was  executed  October 
17.  1876.  December7th  following,  hemort- 
gaged  to  Farwell  for  9700;  to  Helliker.  June 
1, 1»80.  »1,200:  a  second  mortgage  to  Hel- 
liker. June  1, 18B0.S120:  to  Dewey,  July  17, 
1882,9982;  and  to  Martlndale,  executed  June 
19,  and  recorded  July  17.  1884,  •5.000.  The 
plaintifC  knew  of  the  execution  of  the  mort- 
gage to  Farwell  December  7,  1876,  and 
thereby  learned  that  the  title  to  tbe  200  acres 
wae  in  her  son.  Bayard.  She  permitted  the 
title  to  so  remain,  and  her  sun  to  exercise 
control  as  he  did,  and  to  mfUce  these  mort- 
gages, without  In  any  way  disclosing  to  the 
world  any  claim  upon  tlie  property.  Her 
husband,  whom  shetiad  at  least  permitted  to 
act  for  her  in  all  matters,  with  her  son,  who 
held  the  legal  title,.8ecured  SS.OOO  of  Mrs. 
Martindale's  money  that  went  to  pay  for  and 
remove  incumbrances  from  the  lands  in 
question,  witlioutanyactuftl  notice  that  Mrs. 
Lindley  claimed  any  intereet  in  the  land.  It 
would  be  most  Inequitable  to  allow  Mrs. 
Lindley,  under  thesecircumatances,  to  enjoy 
the  beneflts  of  this  loan  without  any  return 
to  Mrs.  Martlndale.  Mrs.  Lindley  put  It  in 
the  power  of  ber  son  to  procure  this  money 
from  Mrs.  Martindale,  most  of  which  went 
into  tlie  land.  Mrs.  Martlndale  made  the 
loan  in  good  faith,  and,  if  either  mustsuffer. 
It  must  be  tbe  one  who  made  it  possible  for 


Bayard  T.  Undley  to  effect  a  loan  npon  the 
lands  which  he  did  not  own.  These  con- 
dasions  render  it  unnecessary  to  notice  other 
points  made  in  the  record.  The  decree  of 
the  district  eonrt  la  afHrmed. 


GoHES  V.  CnioAGO,  M.  ft  Bt.  p.  By.  Co. 

(Supreme  Court  of  Iowa-    Oct.  10,  1889.) 

Onbotiohb  to  ETTOBNoa — FuuDnia — Adswbr— 
iKSTRuonom. 

1.  Where  the  groandB  npon  which  a  witness^ 
testimony  Is  sought  to  be  excluded  appear  in  his 
cross-ezamlaBtioD,  and  this  Is  followed  by  motion 
to  exclude  it,  the  objection  is  made  in  proper  time. 

2.  Code  Iowa,  2655,  2657,  9710,  provide 
that  defendant  may  set  forth  In  his  answer  as 
.many  distinct  or  luconslatent  defenses  as  he  has, 
and  that  each  afflrmntive  defense  must  be  set 
forth  in  a  distinct  division  of  the  answer.  In  an 
action  against  a  railroad  company  for  neglieeotly 
burning  pl^ntUTs  bay,  the  first  division  of  the  an- 
swer, Mter  admitting  defendant's  inoorporation, 
as  otaarged,  denied  '*aach  and  every  other  allega- 
tion contained  In  said  petition  not  herein  other- 
wise admitted. "  Held,  that  the  words  "not  here- 
in otherwise  admitted"  referred  to  the  whole  an- 
swer, and  was  notastatementotadlfferent  defense 
in  a  distinct  division;  and,  where  plaintiffs  own- 
ership of  the  hay  sued  for  was  admitted  In  the  seo- 
ond  division  of  the  answer,  the  admission  of  im- 
proper evidenoe  of  such  ownership  was  not  prejo- 
dloial. 

8.  An  instraotion,  "It  Is  also  admitted  In  the 
answer  that  the  fire  in  question  was  caused  by  one 
of  defendant's  engines,  "is  not  prejudicial,  where 
defendant,  in  one  division  of  his  answer,  admits 
the  fact,  as  the  answer  does  not  set  up  different 
defenses  In  distinct  divisions. 

4.  Where  there  is  no  controversy  that  the  flre 
started  outaide  of  defendant's  right  of  way,  aod  it 
is  not  alleged  as  negligence  that  the  right  of  w» 
was  in  an  improper  condition,  a  refusal  to  instruct 
that  **the  question  of  whether  or  not  its  said  right 
of  wi^  was  clean  and  free  from  grass  and  other 
combustible  matter  becomes  immaterial,''  is  not 
error. 

5.  The  verification  of  defendant's  answer, 
when  not  such  as  Is  authorized  by  statute,  where 
inconsUtant  defenses  are  set  up,  becomes  material 
in  the  abstract  on  appeal,  when  relied  on  to  show 
that  inconsistent  defenses  were  not  pleaded,  and, 
where  appellant's  abstract  omits  such  verification, 
tbe  oosu  of  an  additional  abstract  oontalning  it, 
filed  by  appellee,  are  taxable. 

Appeal  from  district  court,  O'Brien  county; 
Scott  M.  Ladd,  Judge. 

Action  to  recover  damages  for  setting  out 
flre  by  sparks  from  an  engine,  whereby  plain- 
UfTs  hay  was  burned.  Trial  toajury.  Ver- 
dict and  Judgment  fbr  plaintiff.  Defendant 
appeals. 

Qeo.  E.  Clark  and  Burion  Hanson,  forai^ 
pellant.   Milt  H.  A  lien,  for  appellee. 

Given,  0.  J.  1.  The  polnt-a  presented  in 
argument  require  that  we  notice  the  plead- 
ings with  care.  After  alleging  the  defend- 
ant's corporate  capacity,  and  that  it  was  op- 
erating H  railway  through  O'Brien  county, 
tbe  petition  goes  on  to  state  that  the  plaintiff 
was  the  absolute  and  unqualified  owner  of 
140  tons  of  hay  In  stack  upon  certain  lands 
described;  that  said  liay  was  of  tlie  acttml 
value  of  4560;  that  about  the  11th  of  Octo- 
iMr,  1887,  said  hay  was  totally  destroyed  and 
burned  up  by  a  tire,  communicated  by  the 
spreading  of  a  prairie  flre,  started  and  orig- 
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jnated  from  a  spark  thrown  from  an  en^ne 
Tunning  on  defenUanri  road;  that  the  fire 
was  caused  by  the  n^llgence  of  the  defend- 
jint  and  its  employes  in  running  the  engine, 
the  same  not  being  properly  constructed  and 
supplied  with  the  best-known  appliances  for 
the  prevention  of  the  escape  of  Qre,  and  be- 
ing in  a  defective  and  damaged  condition; 
that  the  engine  was  negligently  bandied,  and 
that  tlie  employes  negligently  burned  wood 
as  fuel  instead  of  coat;  and  that  the  engine 
was  being  used  in  drawing  an  extraordinarily 
heavy  train  of  cars,  thereby  using  an  unusu- 
ally excessive  amount  of  steam,  and  that 
sparks  were  emitted,  and  said  fire  started,  by 
reason  thereof.  So  mucb  of  defendant's  an- 
swer as  is  necessary  to  notice  is  as  follows; 
"Comes  now  the  defendant,  and  for  answer 
her>'in  admits  tfaat  it  Is  a  corporation  owning, 
operating,  and  managing  a  line  of  railway 
through  the  county  of  0'15rien,  in  the  state 
of  luwrt,  as  charged  in  the  plaintift's  petition, 
and  it  denies  each  and  every  other  allegation 
contained  in  said  petition,  unless  the  same  is 
iierein  otherwise  admitted.  Bimxton  Second. 
And,  further  answering  herein,  the  defend* 
ant  says  that  the  Qre  referred  to  in  the  plain- 
tifT's  petition,  and  from  which  bis  hay  was 
burn^  and  destroyed,  originated  without  any 
negligence  or  carelessness  on  the  part  of  the 
defendant  or  tlie  defendant's  employes;  that 
tlie  same  was  set  by  engine  No.  300.  which 
on  said  date  was  hauling  one  of  defendant's 
trains."  Following  this  is  a  specific  denial 
of  the  allegations  of  negligence.  On  tlie 
trial  plaintiff  was  called  as  a  witness  and  tes- 
tified in  chief:  "I  was  owner  of  some  hay 
that  was  in  stack  on  south  half  of  section 
32."  etc.  On  cross-examination  he  stated 
tliut  the  bay  was  cut  on  the  ground  where  it 
was  stacked, — upon  open  prairie  land.  "I  was 
not  the  owner  of  that  land.  I  leased  the  land 
of  Mr.  Dahlgren.  The  lease  is  in  my  ofllce. 
It  was  a  written  lease,"  Upon  the  witness 
being  excused,  defendant  moved  to  exclude 
bis  statement  as  to  Mr.  Dahlgren  being  the 
owner  of  the  land,  as  being  immaterial  and 
incompetent,  and  to  exclude  his  testimony  as 
to  his  being  the  owner  of  the  hay,  it  appear- 
ing that  his  title  thereto  was  based  upon 
written  evidence  not  produced.  The  court, 
after  stating  that  the  objection  came  too  late, 
announced:  "I  will  let  the  ruling  stand  for 
the  present."  There  does  not  seem  to  have 
been  any  further  ruling  on  the  subject. 

Aptiellant's  first  contention  is  that  the 
court  erred  in  not  excluding  said  testimony. 
Appellee  contends  tliat  the  objection  was 
maile  too  late,  and  that  plaintiff's  ownersliip 
of  the  hay  was  not  in  issue,  and  hence  that 
the  failure  to  exclude  the  testimony  was  with- 
out prejudice.  The  grounds  upon  wliich  ap- 
pellant asked  to  exclude  the  testimony  were 
made  to  appear  by  the  cross-examination, 
and  this  was  followed  by  the  motion.  We 
think  the  objection  was  make  in  time. 

2.  Was  plaintifTs  ownership  of  the  hay  ad- 
mitted in  the  answer?  Tl>at  it  is  admitted 
in  "Division  Second"  is  no|  questioned,  but 


appdlant*B  ecmtentlon  is  that  that  did  not  ad- 
mit it  as  to  the  defense  set  np  in  tlie  "First 
Division"  of  the  answer.  "The  defendant 
may  set  forth  in  his  answer  as  many  Ciinses 
of  defense,  counterclaim,  whether 'legal  or 
equitable,  as  lie  may  have."  Code,  g  2655. 
"Inconsistent  defenses  may  be  stated  in  the 
same  answer  or  reply."  Id.  g  2710.  "Each 
affirmative  defense  shall  be  stated  in  a  dis- 
tinct divisinn  of  the  answer,  and  must  be 
sufficient  in  itself,  and  must  intelligibly  refer 
to  that  part  of  the  petition  to  which  it  is  in- 
tended toapply."   Id.  g  2657. 

The  first  division  would  have  stated  a  com- 
plete defense  if  be  had  closed  with  the  words 
"in  the  plaintiff's  petition,"  or  if  it  denied 
"each  and  every  other  allegation  contained  in 
said  petition  not  hereinbefore  admitted.** 
The  denial  is  of  "each  and  every  other  allega- 
tion contained  in  said  petition,  unless  the 
same  is  herein  otherwise  admitted."  "Here- 
in" refers  to  the  whole  answer.  The  words 
"unless  the  same  Is  herein  otherwise  admit- 
ted" are  surplusage  and  indeed  meaningless, 
as  applied  to  the  first  division.  It  ^  not  a 
statement  of  different  defenses  in  a  distinct 
division,  and  is  not  within  the  rule  as  laid 
down  in  Barr  v.  Hack,  46  Iowa,  80ti.  Hain- 
tiff's  ownership  of  the  property  burned  was 
directly  in  issue  in  Murphy  v.  Railway  Co., 
55  Iowa,  476.  8  N.  W.  Rnp.  S20,  and  I^wis 
V.  Railway  Co.,  57  Iowa,  127,  10  N.  W.  Kep. 
336.  The  point  decided  in  those  cases  was 
that  one  who  cut  hay  on  nninclosed  lands 
owned  by  others,  without  authority,acquired 
no  property  in  tlie  hay.  We  are  of  the  opin- 
ion that  the  answer  does  not  show  a  state- 
ment.of  affirmative  defenses  in  distinct  divis- 
ions, but  must  be  all  taken  together,  and 
tliat  the  admission  of  plaintiff's  ownership  of 
the  hay  rendered  the  testimony  sought  to  be 
excluded  immaterial,  and  hence  that  the  fail- 
ure to  exclude  the  same  was  without  preju- 
dice. 

3.  In  the  instructions  to  the  jury  the  court 
said:  "And  It  ts  also  admitted  in  the  answer 
that  the  fire  in  question  was  set  out  by  one 
of  defendant's  engines."  It  is  contended 
that  thereby  appellant  was  deprived  of  tbe 
full  benefit  of  the  defense  pleaded.  The  so- 
called  "Division  Second"  admits  that  the  fire 
was  set  out  by  defendant's  engine  No.  800. 
As  we  have  seen,  the  answer  did  not  state 
different  defenses  in  distinct  divisions,  and 
therefore  the  court  very  properly  stated  this 
admission  to  the  jury. 

4.  The  defendant  asked  the  court  to  in- 
struct the  jury  as  follows:  "It  appearing 
witliout  controversy  that  the  fire  in  question 
started  outside  of  defendant's  right  of  way, 
the  question  of  whether  or  not  its  said  right 
of  way  was  clean  and  free  from  grass  and  oth- 
er combustible  matter  becomes  immaterial  in 
considering  this  case;  therefore,  you  need 
give  the  question  of  whether  or  not  the  same 
was  clean  and  free  from  grass  and  other  com- 
bustible matter  no  further  attention,  for,  as 
hereinbefore  stated,  the  question  would  then 
be  immaterial, "~  which  instruction  the  court 
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tefasad.  and  ttaa  defendant  duly  excepted. 
There  was  no  oontroveray  bat  that  the  Ore 
atnrted  ontslde  of  the  defendant's  riglit  of 
Wftj.  It  Is  not  alleged  as  negligence  tliat  the 
right  ot  way  was  in  an  Imprcqter  oonditton. 
There  is  no  question  as  to  where  and  how  the 
fire  was  started.  In  Babcoek  v.  Itallway  Co., 
62  Iowa,  69i,  13  N.  W.  Bep.  740.  and  17  N. 
V.  Bep.  909,  the  condition  of  the  right  of 
wqr.  ami  boir  the  fire  originated,  were  di- 
rectly in  Issue.  We  see  no  error  in  the  court 
refusing  the  lnstr:ictton  aalud. 

5.  Appellant's  abstmet  did  not  set  ont 
the  jurat  to  the  answer,  nor  a  stipulation,  un< 
der  which  Uiis  case  and  others  were  tried, 
that  the  testimuny  would  not  tend  to  show 
that  the  flra  **  which  burned  the  property  ct 
the  respective  plaintifEs'*  started  wilbin  a 
distance  of  50  feet  from  the  center  of  the 
track.  Appellee  filed  an  additional  abstract, 
setting  forth  at  length  the  Terlllcatiim  of  the 
answer  by  appellant^s  attorney,  "That  he 
has  read  the  foi-^ing  answer,  and  tbitt  Uie 
facts  and  statements  therein  are  feuown  to 
him,  and  the  same  are  true,  as  he  verily  be- 
lieves." This  verification  is  relied  upon  as 
showing  that  inconsistent  defenses  were  not 
stated  or  pleaded,  inasmach  as  the  verlOca- 
Uon  is  not  as  autlrarized  by  Code,  §  2710.  In 
cases  of  inconsistent  defenses. 

Appellant  admits  the  «»rectnee8(tf  the  ab- 
stract as  to  the  verification  of  the  answer, 
but  claims  tltat  the  same  is  Immaterial,  and 
should  not  be  allowed  or  taxed.  He  denies 
that  the  sUpiiliitlon  set  out  was  ever  filed  or 
used  in  this  case,  but  files  no  transcript  show- 
ing the  truth  of  the  matter.  We  thinli  Ibe 
additional  abstract  as  to  the  verification  was 
material,  and  should  be  allowed  and  taxed. 
Aa  we  have  disposed  of  the  case  without  ref- 
erence to  the  stipulation,  we  do  not  inquire 
whether  such  stipulation  was  used  in  the  case 
or  not. 

6.  Appellee,  maintnlnlng  that  It  appears 
from  the  record  tliat  defemlant's  app^  was 
taken  for  delay  only,  moves  this  court  for  an 
assessment  against  the  appellant  under  Code, 
g  S196.  We  tliink  tlie  record  shows  tha^  the 
appeal  was  pi-oeecuted  in  good  faith  and  not 
for  delay,  and  tlterefure  overrule  the  motion. 
Tbe  Judgment  of  tlw  district  ooort  is  aiflrmed. 


CULTBB  4t  aLlh  OABSB  St  ol. 

(Atpmne  Court  of  JTahrarico.  Sept  17, 1889.) 

VrATBB-RlORTS— BMniBNT  DOHJUlt. 
AppellantA'  assignor  Infltitated  a  prooeed- 
Ing  In  od  quod  damnum  for  the  purpose  of  secur- 
ing ttae  r^ht  to  orerfiow  appeUeeB'  iSDd  by  the 
constntcUon  of  a  mUl^dam.   After  the  jury  of  in- 

Jaest  had  made  its  report  a  comproifilBe  waa  ef- 
ocled.  In  punoanoe  of  which  the  land-owner* 
leased  a  portion  oi  the  real  estate  to  the  plalotifls 
Id  the  SMlon  by  a  lease,  which  is  set  oat  at  length 
in  the  opinion.  Subsegueatly  thu  app^lees  sought 
to  create  a  flah  pond  by  the  construction  of  two 
dams  within  tbe  leased  land  and  in  the  channel  of 
ttae  stream,  and  cutting  a  ditch  from  above  tbe  up- 
per dam  to  below  the  lower  one,  thereby  reducing 
the  qnantity  of  water  in  the  reservoir,  and  straight- 
cniiig  the  eimnnel  of  the  stream,  and  endaQgering 
tbe  pennaneooy  of  appellants'  dam.  la  an  action 


by  appellanta  to  enjoin  appellees  from  coastruct- 
ing  the  dam  and  ditch  the  injunction  was.  upoo 
final  trial,  reftuM,  and  appellants  were  enioined 
from  Interfering  with  the  cwstniotiou  oi  said 
dams  and  dltoh.  Upon  appeal  it  was  held  ttiat  ap- 
pellants had  a  vested  right  In  the  stream  and  wa- 
ter within  tbe  land  covered  by  the  lease,  and  that 
appellees  had  no  right  or  authority  to  interfere 
therewith,  and  would  be  enjoined  from  changing 
the  course  of  tbe  stream,  constructing  the  dams, 
or  diminishing  appellants'  reservoir  or  snpply  of 
water. 

{Sylldbut  by  the  Court) 

Appeiil  from  district  court,  Fillmore  conn- 
ty;  MoKRis,  Judge. 

Robert  Ryan  and  P.  B.  ToUea,  for  appel- 
lants. O,  Jf.  Maton,  for  appellees. 

IteBSB.  G.  J  This  action  was  Instituted 
In  the  district  court  of  Fillmore  county  by 
Jasper  and  Helen  Giilver,  who  are  appellants 
in  this  court,  who  alleged  In  their  petition 
that  on  and  prior  to  the  8tb  day  of  Jnne, 
18B1.  one  Jeruslia  A.  Ellis  was  ttae  owner  of 
a  water-mili  situated  on  section  1,  township 
8  N.,  range  4  W..  In  Fillmore  county,  and 
that  at  said  time  Frederick  Qarbe  and  Wil- 
helmena  Garbe  were,  and  still  are»  the  own- 
ers of  the  S.  W.  4  of  tbe  K.  E.^  of  section  U 
township  8  N.,  of  range  4  W.;  also  of  that 
part  (»f  the  N.  W.  ^  of  said  Section  described 
as  follows:  Commencing  18  chains  and  82 
links  north  of  the  center  of  Uie  said  section, 
and  running  tlience  north  to  tlie  section  line; 
thence  west  86  chHins  and  15  links;  thence 
south  8  chains  and  84  links;  thence  In  a 
south-easterly  direction,  and  along  the  souUi 
biink  of  the  liver,  to  the  place  of  beginning. 
That  said  Jerusha  A.  Ellis,  for  her  heirs,  ex- 
ecutors, administrators,  and  assigns,  leased 
the  almve-descrlbed  land  for  such  a  period  ot 
time  as  said  Jerusha  A.  Ellis,  her  faeirs,  etc* 
and  assigns  should  keep  up  and  maintain  » 
mill  on  or  near  tlie  present  site  on  said  sec- 
tion, for  the  consideration  of  $941.  A  copy 
of  tlie  lease  is  set  out  in  the  petition.  It  was 
alleged  thHt  by  assignments,  which  need  not 
here  be  detailed,  the  property  and  lease  WOT» 
conveyed  to  plalntifts;  that  the  lease  was 
given  to  preserve  tbe  rights  of  tbe  owners  of 
the  mill  to  tbe  use  of  the  land  dMcribed  therein 
for  wuter-raiU  and  dam  purposes,  and  that  the 
land  described  in  said  lease  had  been  in  tbe 
possession  of  plaintiffs  and  their  asslgnora 
from  tlie  day  of  that  date  until  the  IStii  day 
of  October,  1886,  wbMi  defendants,  without 
the  knowledge  or  consent  of  plaintiffs,  en- 
tered upon  this  land  on  the  north  side  of  the 
Blue  river,  described  in  the  tease,  and  were 
engaged  in  digging  a  large  ditch  across  the 
land,  and  erecting  two  dams  in  said  river  for 
the  purpose  of  changing  the  channel  of  the 
river,  and  diverting  the  water  therefrom; 
tliat  said  defendants  threatened  to  make  a 
fish-pond  on  said  land,  and  destroy  plaintiffs' 
miU-mce  and  dam;  that  the  effect  of  the  con- 
struction of  said  dams,  ditch,  and  pond  would 
be  to  prevent  tlie  water  from  going  into  the 
mill-race  of  said  plaintiffs,  at  other  times 
causing  the  water  to  flow  la  such  quantities 
against  plainUffs'  dam  as  to  cause  it  to  be  de- 
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stroyedt  and  otherwise  so  Injuring  anli  land 
that  it  could  not  be  used  for  t)ie  purpose  It, 
WHS  intended  by  the  terms  of  the  lease.  A 
tempornrv  injunction  was  asked,  with  prayer, 
as  final  relief,  for  perpetual  InjuncUon  re* 
straining  the  defendants  from  digging  the 
ditcli,  or  erecting  any  dam  or  pond,  or  mak- 
ing any  excavation,  on  the  leased  land,  etc. 
A  temporary  injunction  was  allowed  by  the 
county  judge  of  Fillmore  county.  Defend- 
ants answered,  asserting  the  ownership  of 
the  land  as  alleged,  and  arerring  that  un  the 
11th  day  of  May,  1880,  said  Jeruaha  A.  £lUs 
commenced  proceedings  in  ad  quod  damnum 
to  subject  the  part  of  defKudants*  land  de- 
scribed in  the  lease  set  forth  in  plaintiffs* 
petition  to  ovprflow,  and  such  proceedings 
were  had  In  said  cause  as  resulted  in  the 
execution  of  saiil  lease  therein  described  to 
said  JerusliH  A.  £iiis,  lier  heirs  and  assigns, 
to  overflow  said  land  the  same  as  though 
it  had  been  condemned  in  proceedings  in 
ad  quod  damnum;  and  which  siiid  lease, 
executed  during  said  proceedings,  conveyed 
the  same,  and  no  otlier  or  grpater.  rights 
than  if  said  land  had  been  condemned  in  said 
ad  quod  damnum  procpedings,  which  was 
simply  the  right  of  tlowage,  and  to  makeand 
maintain  their  mill.  A  transcript  of  the  ad 
quod  damnum  proceedings  was  set  out  in  the 
answer  and  made  a  part  of  it.  Plaintiffs' 
possession  of  the  land  was  denied,  and  it  was 
denied  that  defendants  entered  upon  the 
land  on  the  north  side  of  the  river  and  com- 
menced digging  a  ditch  across  said  land,  and 
erecting  two  dams  in  the  river  for  the  pur- 
pose of  changinit  the  water  from  the  channel 
of  the  river.  They  admitted  that  they  did 
commence  to  make  a  fish-pond  on  the  iand, 
as  they  might  lawfully  do,  and  denied  that 
they  threatened  to  destroy  plaintiffs'  mill- 
race,  or  do  any  other  unlawful  act,  or  that 
they  ever  threatened  to  orattempted  to  divert 
the  water  from  plaintiffs'  miJl,  or  injure  his 
race  or  dam.  Substantially  all  the  allega- 
tions of  the  petition  were  denied.  It  was  al- 
leged that  the  defendants  admitted,  and  ever 
have  admitted,  the  plaintiffs'  right  to  use  the 
land  mentioned  in  the  lease,  with  the  right 
to  use  tlie  same  as  thongh  the  land  had  been 
condemned  in  ad  quod  damnum  proceedings, 
and  not  otherwise;  that  defendants  did  com- 
mence on  said  land  to  cut  a  sranll  ditch  so 
to  turn  the  water  as  to  enable  them  to  make 
a  Hsh-pond  upon  the  land,  without  in  any 
measure  diminishing  the  flow  or  quantity  of 
water  to  the  mitt,  and  without  in  any  man- 
ner interfering  with  the  dam  or  race;  that 
that  was  all  they  had  threatened  or  purposed 
to  do. 

Dofendants  further  alleged  that  the  plain- 
tiffs claimed  the  exclusive  right  to  pasture 
the  land,  and  gather  the  grass  and  the  herb- 
age therefrom,  in  utter  disregard  of  the 
rights  of  the  defendants,  and  In  violation  of 
the  lease,  and  defendants  claimed  the  rigtit 
to  enter  upon  the  land,  and  build  and  make 
a  fish-pond,  so  long  as  tliey  in  no  way  inter- 
fered with  tbe  flow  of  water  to  the  mill,  and 


to  use  and  occupy  tbe  land  for  pasture  and 
cultivation,  and  for  all  otiier  purposes,  so 
long  as  the  same  In  no  way  or  manner  inter- 
fered with  the  usefulness  (tf  plaintiffs*  miU. 
Defendants  also  prayed  an  Injanctlon  against 
plaintillh.  restraining  them  from  interfering 
with  the  ditch  or  pond,  and  enjoining  them 
from  pasturing  the  land  or  taking  tbe  grass 
therefrom,  or  from  In  any  way  nsing  tbe 
land  contrary  to  the  terms  of  tlie  lease,  and 
for  general  relief.  Plaintiffs  replied,  admit- 
ting the  execution  of  the  lease  as  alleged  in 
both  petition  and  answer,  and  admitted  that 
the  lease  was  made  after  and  for  the  purpose 
of  closing  the  proceedings  In  ad  quod  dam- 
num, instituted  In  tbe  district  court,  and 
contending  that  the  lease  fully  defines  the 
rights  of  the  respective  parties.  The  trial 
was  had  to  the  district  court,  which  resulted 
in  the  following  decree:  "And  now,  on  this 
2d  day  of  June,  A.  D.  1888,  this  cause  came 
on  to  be  heard  on  the  plmdings  and  proof  ad- 
duced by  the  respective  parties,  and  the  court, 
being  fully  advised  in  the  premises,  doth  find 
from  thf*  issues  joined  in  the  case  for  the  de- 
fendants, and  the  temporary  order  of  injunc- 
tion hereinbefore  granted  is  ditisolved,  and 
that  said  restraining  order  of  injunction  was 
wrongfully  obtained.  And  the  court  doth 
further  find  that  under  and  by  virtue  of  the 
lease,  stipulation,  and  transcript  of  the  record 
of  the  district  court  in  the  proceedings  in  ad 
quod  damnum  In  the  district  court  of  Fill- 
more county,  in  the  state  of  Nebraska,  in  the 
Cftae  of  Jerusha  A.  Ellis  v.  The  Burlington  & 
Missouri  Uiver  Kailruad  Company  In  Ne- 
braska, a  corporation  duly  organized  under  the 
laws  of  the  state  of  Nebraska,  and  Frederick 
Oarbe,  defendants,  that  the  said  plaintiffs,  by 
virtue  of  mesne  conveyance  from  Jeruaha 
A.  Ellis,  have  the  right  to  nse  said  lands 
raeiititmed  in  said  lease  set  forth  in  defend- 
ants' answer,  and  the  said  transcript  of  the 
record  of  the  proceedings  in  ad  guoddamnum, 
herein  referred  lo,  the  same  as  though  said 
lands  had  been  condemned  in  said  proceed- 
ings in  ad  quod  damnum,  and  not  otherwise, 
which  is  the  right  to  flow  the  water  back 
upon  and  over  said  lands  for  the  said  purpose 
of  operating  their  said  mill,  and  none  other 
or  greater  rights;  that  the  said  defendants 
have  the  right  to  cut  a  ditch  upon  and  over 
said  lands,  and  to  so  turn  the  water  as  to  en- 
able them  to  make  and  maintain  a  fish-pond 
upon  said  lands  without  in  any  manner  di- 
minishing the  flow  or  quantity  of  water  to 
said  plaintiffs'  mill,  and  without  in  any  man* 
ner  interfering  with  the  dam  or  race  of  said 
plaintiffs'  mill.  And  the  court  further  finds 
that  said  defendants  have  the  exclusive  right 
to  pasture  said  lands,  and  gather  the  grass 
and  herbage  therefrom,  and  to  cut  and  take 
the  timber  from  said  lands  mentioned  in  said 
lease,  and  to  use  and  occupy  said  liinds  for 
pasture,  meadow,  or  cultivation,  and  for  all 
other  purposes,  so  long  as  they  In  no  way  in- 
terfere with  tlie  usefulness  of  plaintiffs'  mill, 
or  interfere  or  trespass  upon  tlie  water-rights 
of  tbe  plaintiff^,  which  is  the  right  to  flow 


Digitized  by 


Neb.) 


GULVEB  «.  QARBE. 


239 


safd  lands  formlll  parposefl;  and  the  siUd de- 
fendants have  the  right  to  use  said  lands  for 
all  legitimate  purposes,  preeerrlngand  main- 
taining the  water-rights  of  siUd  plaintiffs. 
And  tlie  court  doth  further  find  that  the  said 
defendants  have  the  riitht  to  ered;  and  main- 
tain a  fish  pond  or  ponds  upon  said  lands 
mentioned  In  said  lease  upon  the  condition 
that  the  same  does  not  diminish  the  supply 
at  waUT  to  pl^ntlffs*  mill,  and  to  dlgditches 
and  take  the  water  from  said  Blue  river  on 
said  leased  lands  for  fish  pond  or  ponds.  And 
tlie  court  doth  further  find  and  decree  in  ac- 
cordance with  the  findings  as  set  forth  above; 
and  the  plaintiflk,  their  i^nta,  servants,  at- 
torneys, and  assigiw,  are  forever  and  perpetu- 
ally enjoined  from  in  sny  way  or  manner  in- 
terfering with  ditch  or  ditches,  Bsb  jiond  or 
ponds,  and  they,  and  each  at  thera,  are  en- 
joined from  pasturing  said  lands  mentioned 
in  said  lease,  or  taking  the  grass  therefrom, 
or  from  using  said  lands  in  any  way  or 
manner  contrary  to  the  terms  of  said  lease  as 
herein  interpreted;  and  It  is  further  found, 
adjudged,  and  decreed  that  said  jdaintifls' 
bill  be,  and  the  same  is  hereby,  dismissed  at 
the  cost  of  said  plaintiffs;  and  it  is  further 
considered,  adjtidged,  and  decreed  that  said 
defendants  recover  their  costs  herein  ex- 
pended, taxed  at  $  From  this  decree, 

plaintiffs  appeal. 

It  appears  from  the  record  that  about  the 
time  stated  in  the  petition  Jerusha  A.  Ellis 
Instituted  proceedings  in  ad  qtwd  damfutm 
against  defendants  for  the  pnrpose  of  secur- 
ing the  right  to  overflow  the  banks  of  the 
Blue  river  above  her  mill;  that  a  Jury  was 
Impaneled  to  assess  her  damages,  and  re- 
turned their  verdict  in  favor  of  defendants 
in  the  sum  of  $240;  that  defendants  then  ap- 
peared and  filed  their  exceptions  to  the  pro- 
ceeding, when  some  kind  of  a  compromise 
was  made  by  which  the  lease  referred  to  was 
entered  into,  and  the  sum  of  $941  was  paid 
therefor.  The  stipulation  referred  to  in  the 
lease  is  not  found  in  the  record  of  this  case. 
The  principal  inquiry  In  this  case  Is  as  to  the 
proper  construction  to  be  given  to  the  lease, 
as  some  of  its  provisions  are  contradictory 
and  rather  indelinite.  The  lease  is  as  follows : 
"Lease.  Enow  all  men  by  these  presents 
that  we.  Frederick  Oarbe  and  Wilhelmena 
Garbe.  his  wife,  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  nine  hundred  and 
forty-one  dollars,  as  well  as  for  the  purpose 
of  carrying  out  the  terms  of  the  stipulation 
in  the  ca.te  of  Jerushn  A.  EUis  against  F. 
Garbe  and  Burlington  &  Missouri  Kiver  Rail- 
road Company  in  Nebraska,  dated  June  8, 
18B1,  and  filed  in  district  court  of  Fillmore 
county.  Nebraska,  do  hereby,  and  by  these 
presents,  lease  unto  Jerusha  A.  Ellis,  her 
lieira,  executors,  administrators,  and  assigns, 
for  so  long  and  for  sucli  a  period  of  time  as 
the  said  Jerusha  A.  £lli3,  her  heirs,  execu- 
tors, administrators,  or  iissigns,  shall  keep 
and  maintain  a  mill  on  or  near  the  present 
site  on  section  one,  township  8  N..  K.  4  W., 
the  following  describt>d  lands:  All  of  the 


south-west  quarter  of  the  north-east  quarter 
of  section  one.  township  number  eight  north, 
of  range  four  west,  except  that  p^  tliereof 
lying  south-west  of  the  river,  and  not  over- 
floweit  by  the  mill-dam  of  the  said  Jerusha 
A.  Ellis,  as  now  maintained  on  said  prem- 
ises. Said  amount  of  laud  so  reserved  out  of 
said  S.  W.  1  of  the  N.  E.  1,  amounting  to 
eight  and  32-100  acres.  Also  all  that  part 
of  the  north-west  quarter  of  said  section  one, 
township  8  JH.,  H.  4  west,  more  particularly 
described  as  follows:  Commencing  thirteen 
cliains  and  eighly-two  links  north  of  the 
center  of  said  section,  and  running  thence 
north  to  the  section  line;  thence  west  36  chains 
and  15  links;  thence  south  3  chains  and  84 
links;  thence  in  a  south-easterly  direction 
and  along  the  south  hank  of  the  river  to  the 
placeof  Iwginnlng.  AUof  said  landsoleased 
to  the  said  Jerusha  A.  ^te,  her  heirs,  exec- 
utors, administrators,  and  assigns,  amount 
ing  to  (94  and  10-100)  ninety-four  and  ten 
one-hundredtiis  acres,  us  the  same  was  sur^ 
veyed  and  platted  by  W.S.  Crawford,  county 
surveyor  of  Fllimore  county,  ITebraaka,  on 
the  20th  and  21st  days  of  October,  A.  D.  1881, 
and  as  will  more  fully  appear  from  the  plat 
of  said  survey  on  file  in  the  office  of  the  clerk 
of  the  district  conrt  of  Fillmore  county,  Ne- 
braska, in  the  esse  of  F.  Oarbe  v.  Jerusha  A. 
Ellis  and  the  B.  A  M.  B.  B.  Go.  in  Neb.  To 
Iiave  and  to  hold  the  same  to  her,  and  her 
lieirs,  executors,  and  adminiatraton  and  as- 
signs, for  the  purpose  of  running,  maintain- 
ing, and  operating  a  mlU  and  fur  mill  pur- 
poses; the  said  Jeru8haA.Elii8  and  personal 
representatives  and  assigns  to  have  all  the 
rights,  privileges,  and  use  and  benefit  <tf  said 
land  as  described  in  this  lease,  ft»r  the  pur- 
pose aforesaid,  as  though  she  were  the  owner 
thereof  in  fee-simple,  except  that  said  lessee, 
nor  his  heirs  or  prasonal  representatives  or 
assigns,  are  not  to  cut  the  timber,  If  any 
there  be  growing  on  said  land  so  leased,  but 
said  lessors  or  their  assigns  are  to  have  the 
right  to  tbls  timber  growing  <m  said  land: 
and  provided,  further,  the  said  lessors  and 
their  assigns  shall  forever  have  free  access  to 
the  south-west  side  of  said  river  and  dam  for 
farming  and  stock  purposes.  This  lease  is 
an  al)solute  lease  for  all  the  lands  described 
in  said  lease  for  the  period  of  time  therein 
named,  and  for  all  purposes  save  the  excep- 
tions expressly  named.  The  rights  of  said 
Jerusha  A.  Eliis  and  her  assigns  under  this 
lease  are  as  to  all  of  said  leased  lands  the 
same  as  if  said  lands  had  been  condemned  on 
proceedings  in  ad  quod  damnum,  and  the 
said  Jerusha  A.  Ellis  and  her  representutives 
and  assigns  are  to  pay  all  taxes  hereafter  as- 
sessed or  levied  upon  the  lands  described  in 
this  lease.  Witness  our  hands  this  6tb  day 
of  January,  A.  D.  1882."  Upon  the  trial,  a 
rough  plat  or  diagram  of  the  whole  of  section 
1,  showing  the  course  of  the  river  througli 
it,  was  introduced  in  evidence,  and  whii^, 
as  an  aid  to  an  understanding  of  the  content 
tions  of  the  parties,  we  approximately  repro- 
duce: 
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1, 1.  Defendants'  proposed  danii. 
8.  I>efeDdaDt8' proposed  dltoh. 
&  PlaiDtiffa'  mill-race. 

4.  Plaintiffs*  mlU. 

5.  Plaintiffs*  Ull-raoa. 
e.  PlalDtUTs*  barn. 

7.  Residence. 

8.  Residence. 

0.  Beginning  of  surrey  named  In  lease. 
Dotted  line  shows  surrey  by  straight  lines. 

It  la  contended  by  pl^ntlib  that  by  a 
proper  and  reasonaMe  interpretation  of  the 
lease  they  are  entitled  to  the  excluaive  use  of 
the  IhiuI  lying  north  of  the  south  bank  of  the 
river,  nnd  are  therefore  entitled  to  pasture 
it,  or  to  make  of  it  such  other  use  as  they 
may  desire;  that  defendants  have  no  right  to 
use  it  for  any  purpose;  th^  it  was  so  under- 
stood by  defendants  at  the  time  of  the  exe- 
cution uf  the  lease,  and  tlierefore  the  reaerva- 
tions  were  made,  and  subject  to  which  the 
rights  of  plaintiffs  are  as  though  she  (the 
lessee)  were  tlie  owner  thereof  in  fee-simple; 
and  that  "the  lease  is  an  absolute  lease  for 
all  tlie  land  described  therein  for  the  period 
of  time  stated,  and  for  all  purposes  save  the 
exceptions  expressly  named."    This  lan- 

guage,  when  taken  in  connection  with  the 
ict  that  a  much  larger  sum  was  pidd  than 
named  by  the  jury  of  inquest,  and  that  ihe 
lessees  were  required  "to  pay  all  taxes  here- 
after assessed  or  levied  upon  the  land  de- 
scribed In  this  lease,  **  and  the  reservation  of 
the  land  on  the  south-west  side  of  the  river, 
for  fanning  purposes,  would  seem  to  indicate 
that  the  whole  of  the  laud  described  in  the 
lea^e  was  to  be  conveyed  thereby  to  the  lessee; 
but  it  is  quite  probable  that  these  quoted  por* 
tions  of  the  lease  are  modiHed  by  the  other 
provisions  which  limit  the  right  of  the 
lessees  "to  have  and  to  hold"  the  property 
"for  the  purpose  of  running,  maintaining, 
and  operating  a  mill,  and  for  mill  purposes," 
and  tliat  the  right  of  the  lessee  should  be 
**tbe  same  as  if  said  land  had  been  condemned 
on  proceedings  in  ad  gttod  damnum."  Com- 
paratively little  evidence  of  the  circumstances 
accompanying  and  surrounding  the  execu- 
tion uf  the  lease,  and  whicli  miglit  have  aided 
in  its  interpretation,  was  given,  and  for  this 
reason  we  are  inctined  to  accept  the  construc- 
tion adopted  by  the  district  court,  so  tar  as ' 


the  use  of  the  farm  or  pasture  l^nd  is  con- 
cerned, as  final,  although  we  may  not  feel  en- 
tirely certain  of  its  correctness.  This  part 
of  the  decree,  therefore,  will  not  be  molealed. 
But  it  will  be  observed  that  by  the  decree^ 
the  right  of  defendants  to  constrnct  the  two 
dama  In  the  river,  and  to  change  the  chan- 
nel Into  the  ditch  or  race,  is  decktred,  and 
plaintiffs  are  enjoined  from  interfering  there- 
with. If  the  proper  interpretation  ot  the 
lease  is  as  contended  for  by  plaintiffs,  that 
defendants  have  no  higher  or  greater  right 
than  if  the  land  had  been  condemned  by  pro- 
ceedings in  ad  quod  damnum,  yet  we  are 
pursuaded  that  that  part  of  the  decme  is 
wrong,  and  cannot  stand.  If  it  is  true  that 
plaintiffs  bave  the  same,  and  no  other,  rights 
than  they  would  lutve  had  bad  the  ad  quod 
damnum  prooeedinga  been  proncuted  to  the 
end,  we  apprehend  there  is  no  doubt  but  that 
they  would  have  been  protected  from  any  in- 
terference with  the  stream  above  their  dam 
to  the  head  of  dead-water,  which  mlgbt  be 
to  their  damage;  and  by  section  24,  c.  57,  of 
tlie  Compiled  iftatutes  the  owner  or  occupier 
of  the  mill  wouhl  have  the  right  to  enter  up- 
on any  land  through  which  the  stream  might 
pass  to  restore  any  Injury  which  may  lutve 
been  done  to  the  banks,  and  thus  prevent  the 
water  escaping  therefrom.  The  owner  of 
such  mill,  after  procuring  the  right  to  dam 
a  stream,  and  cause  the  water  to  set  back 
upon  said  stream,  has  a  vested  right,  not 
only  in  the  water  which  he  would  have  by 
reason  of  his  title  to  the  land  through  which 
it  runs,  and  to  the  tall  caused  by  Tits  diira, 
but  to  Uie  reservoir  of  water  created  tliereby, 
and  in  this  right  he  is  entitled  to  protection 
the  same  as  In  any  other.  It  must  be  np- 
parent  that  by  two  dams  within  the  dead- 
water  caused  by  tlie  plaintiffs*  dam  the  reser- 
voir would  be  gi-eatly  diminished,  and  to  that 
extent  the  value  of  the  franchise  would  be 
impaired;  but.  aside  from  this,  the  uncon- 
tradicted testimony  of  John  Bunnell,  who 
lias  been  in  the  milling  business  for  35  years, 
and  who  has  resided  near  the  pntperty  in 
question  for  the  last  10  years,  was  to  the  ef- 
fect that  by  damming  the  water,  as  proposed 
by  defendant,  plaintiffs'  dam  might  be 
washed  away;  that  it  was  difficult  to  make  a 
dam  that  would  withstand  the  water  when 
high;  and  that  on  an  occasional  high  water 
the  dam,  when  erected  by  defendants,  would 
wash  out,  and  cause  the  destruction  of  plaio- 
tiffs'  dam.  Upon  cross-examination,  Iwtes- 
tlQpd  to  the  question,  "Do you  mean  to  sqy 
that  the  cutting  across  there  would  endanger 
the  dam  l^low?"  His  answer  was,  "Yes. 
sir;  I  do.  It  might  at  times."  He  was 
then  asked,  "How  might  it,  if  there  was  a 
free  flow  through  heret"*  To  which  he  an- 
swered, "He  can't  cut  the  channel  so  as  not 
to  check  the  water  through  ttiere  without 
cutting  twelve  feetdeep."  A  careful  exam- 
ination of  the  evidence  and  plat  of  the  river 
at  the  point  where  it  is  proposed  to  construct 
the  ditcli  and  dams  satishes  us  that  the  pro- 
posed improvemeut  cannot  be  made  without 
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endangering  plaintiffs*  property.  This  be- 
ing true,  the  law  will  afford  relief  and  pro- 
tection. The  decree  of  the  district  court 
must  therefore  be  modified  ao  aa  to  protect 
the  rights  of  plaintiffs  to  the  exclusive  use 
of  the  river  and  the  water  therein  in  defend- 
ants* land,  and  defendants  will  be  enjoined 
from  constructing  the  dams  and  ditch  re- 
ferred to.  Ajb  thus  modified,  ttae  decree  will 
be  affirmed.    The  other  judges  concar. 

BoBEKTs  o.  Snow. 
iSupreme  Court  of  JVetmicka.  Oct  8, 1880.) 

NsOOTIABLa  bSTBtnnTtTS— ACTIOK  BT  INDOBSSR. 

1.  An  laatmmeDt  in  writing  in  the  following 
form,  to-wit:  *'MarsbaUtowii, la.,  July  16,  1877. 
jnor  v%Iue  received  I  hereby  promiu  to  pay  to  Peter 
Hons^  or  order,  $<00,  with  ten  per  oent  interest 
per  annum,  payable  Mml-annnslly  in  advance,  and, 
on  default  of  prompt  payment  of  the  interest  for 
thirtT  days  after  it  Is  due,  then  this  note,  principal 
and  interest,  shall  be  due  and  collectible,  without 
defalcation  or  dlacoant,  together  with  an  attorney 
fee  of  10  per  cent,  for  collection,  "—held  to  be  a 
negotlaUe  promissory  note,  payable  on  demand. 

9.  An  indorsee  of  such  a  promissory  note, 
where  the  Indorsement  was  not  made  for  value, 
nor  In  the  due  course  of  trade,  but  for  the  purpose 
of  ooUeotion,  can  maintain  an  action  in  nis  own 
same  fOr  the  ooUection  of  the  note;  but  In  such 
case  the  suit  would  be  subject  to  any  defenses  the 
maker  may  have  had  aa  i^unst  the  udorser  of  the 
plaintiif,  such  defense*  not  bavlBV  bMB  out  off  hf 
the  indorsement 

{SyUaJbua  by  the  Court) 

Error  from  district  court.  Hole  county; 
KiNKAtD,  Judge. 

If.  M.  Uttley,  for  plaintiff  In  error.  M.  F. 
Harrington,  for  defendant  in  error. 

Beese,  G.  J.  This  action  was  instituted 
in  the  district  court  of  Holt  eoanty  upon  a 
written  instrument,  of  which  the  following 
is  a  copy: 

"MARSHAtXTOWN,  lowa,  July  16,  1877. 

"For  value  received  I  hereby  promise  to 
pay  Peter  House),  or  order,  four  hundred  dol- 
lars, (9400,)  with  ten  per  cent,  interest  per 
annum,  payable  semi-annually  in  advance, 
and,  on  default  of  prompt  payment  of  the  in- 
terest for  thirty  days  after  it  is  due,  then  this 
note,  principHl  and  interest,  shall  be  due  and 
collectible,  without  defalcation  or  discount, 
together  with  an  attorney  fee  <A  ten  per  cent, 
for  collection. 

f Signed]  «B.  L.  Snow. 

Attestt  "C.  a  HousEL." 

Jpon  the  back  of  the  instrument  are  the 
following  indorsements: 

Intereat  to  Jan'ylO,  1678.....  tSO 

"       -    July  16, 1878   20 

"      "   Jan'yl6,1879    80 

"       "   Julyl6,1880   20 

*  «   Jan'y  16, 1881   20 

*  "   July  18, 1881   80 

"      "  Jan'y  16, 1883   20 

"       "    July  16,  1882   20 

"      •   Jan'y  16, 1833   20 

"      •*   Deo.  17, 1888     40 

*  "   July  1,1883.   20 

"Pay  to  the  order  of  0.  C.  Housel.  Peter 
HorsEL,  by  C.  C.  Housel,  Executor  of  the 
Estate  of  Peter  Housel,  Deceased. 

"Pay  to  the  order  of  B.  F.  Boberts.  a  C. 
Housel." 

T.48N.w.nall— 16 


Two  defenses  were  pleaded  In  the  answer, 
the  second  of  which  was  as  follows:  "This 
defendant  further  avers  that  this  instrument 
is  a  mere  chose  in  action,  and  not  a  promis- 
sory note,  as  alleged  by  tlie  plaintiff,  and  that 
B.  F.  Boberts,  plaintiff  herein,  is  not  the 
owner  of  said  chose  in  action,  and  is  not  the 
real  party  in  interest  in  tliis  action;  that  suid 
Boberts  holds  said  chose  in  action  for  collec- 
tion merely,  «  «  «  and  defendant  is  not 
indebted  to  him  on  said  instrument."  The 
reply  was,  in  effect,  a  general  denial.  A 
jury  trial  was  had,  which  resulted  in  a  ver^ 
diet  as  follows:  **  We,  the  jury  in  this  case, 
being  duly  Impaneled  and  sworn  to  well  and 
truly  try  the  Isancs  in  the  above-entitled  case, 
do  find  for  the  plaintiff.  E.  W.  Goodrich, 
Foreman."  The  following  special  finding 
were  also  returned  by  the  jury:  '^Question. 
Who  do  you  find  from  the  evidence  to  be  the 
real  party  in  interest  in  this  action?  C.  C. 
Housel.  E.  W.  Goodrich,  Foreman.  (2)  Q. 
What,  if  any,  amount  do  you  find  from  tlw 
evidence  to  be  due  and  unpaid  upon  the  in- 
strument in  suit?  We,  the  jurors,  And  a 
verdict  for  plaintiff  in  the  sum  of  $400,  and 
Interest  on  the  same  to  date.  E.  W.  Good- 
rich, Foreman."  On  request  tA  d^ndant 
the  following  special  findings  were  submit- 
ted, and  answers  returned  thereto :  "  (1)  Who 
is  the  owner  of  the  Instrument  sued  upon  in 
this  case?  C.  C.  Housel.  E.  W.  Goodbicr, 
Foreman.  (2)  Has  plaintiff,  B.  F.  Roberts, 
ever  become  the  owner  (tf  the  instrument 
sued  upon  herein,  by  purchase  or  otherwise? 
No.  E.  W.  OooDiucH.  Foreman.  (8)  Has 
plaintiff,  B.  F.  Boberts,  any  interest  in  the 
instrument  sued  upon  In  this  action  other 
than  as  an  attorney  for  0.  O.  Housel?  STo. 
E.  W.  Goodrich,  Foreman."  A  motion  for 
a  new  trial  was  then  filed  by  plaintiff,  and 
thereafter,  as  shown  by  the  transcript,  the 
cause  was  beard  upon  the  motion  of  plain- 
tiff to  be  allowed  to  substitute  the  name  of 
G.  G.  Housel  for  that  of  plaintiff,  B.  F.  Rob- 
erts, which  motion  the  court  overruled.  From 
the  transcript  it  appears  that  the  case  was 
then  heard  upon  tlie  motion  of  de^ndant  for 
judgment  In  his  favor  upon  the  verdict,  al- 
though no  such  motion  appears  In  the  record 
before  us.  This  motion  was  sustained,  and 
judgment  rendered  in  favor  of  defendant. 
We  quote  from  the  transcript  aa  follows: 
"Thereupon  this  cause  came  on  for  hearing 
upon  a  motion  of  plaintiff  fur  new  trial  of  the 
cause,  and  for  leave  to  substitute  the  name 
of  0.  0.  Housel  for  that  of  B.  F.  Roberts,  and 
the  court,  after  hearing  the  argument  of 
counsel,  and  bsing  fully  advised  in  the  prem- 
ises, overrules  sud  motion,  to  which  ruling 
plaintiff  excepts.  And  the  court  does  find, 
if  at  law  this  court  had  jurisdiction  after  trial 
begun  to  allow  substitution  of  C.  C.  Housel 
for  plaintiff  Roberts,  the  court  finds  aa  fact 
that  the  substitution  should  have  been  made." 

The  cause  is  presented  by  plaintiiBt  by  pro- 
ceedings in  error,  presenting  a  large  number 
uf  assignments,  but  It  is  not  deemed  neces- 
sary to  examine  all.  No  brief  has  been  filed 
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by  defendant  In  mor.  It  iippefUB  that  the 
qncBtion  underlying  the  whcde  controversy  in 
this  case  is  aa  to  tM  character  of  the  instru- 
ment on  which  tbe  snft  waa  founded.  It  la 
Insisted  by  plaintiff  In  error  that  the  writing 
la  a  n^tiable  promissory  note,  and  fa  en- 
titled to  be  treated  as  such,  with  all  the  Inci- 
denta  which  attach  to  negotiable  paper,  while, 
upon  the  other  hand,  it  waa  contended  by  de- 
fendant in  error  upon  the  trial,  aa  shown  by 
the  answer,  that  It  was  not  a  negotiable  In- 
atniment,  and  that  therefore  the  action  by 
plaintiff  in  error  could  not  be  maintained,  he 
not  being  the  actual  owner  thereof  by  assign- 
ment. It  iaunfOTtunate  that  defendant  in 
error  has  not  aeen  proper  to  submit  a  brief 
by  which  his  position  could  be  more  clearly 
understood ;  but  we  will  assume  that  his  con- 
tention Is  based  upon  the  fact  that  the  instru- 
ment does  not  Qx  a  tlmecertain  within  which 
the  money  must  be  paid.  It  Is  our  opinion 
that  the  instrument  in  question  falls  clearly 
within  the  definition  of  commercial  paper, 
and  that  it  was  payable  on  demand  at  any 
time  after  its  execution,  and  should  hare 
been  treated  by  the  district  court  as  a  prom- 
issory note,  payable  upon  demand.  In  1 
Randolph  on  Commercial  Paper,  §  119,  it  is 
dsald:  "If  no  time  of  payment  Is  expressed, 
which  Is  usually  the  case  in  checks,  and  fre- 
quently so  in  promissury  notes  iind  drafts, 
the  instrument  is,  by  intendment  of  law.  pay- 
able on  demand,  and  is  as  valid  and  negotia- 
ble aa  though  the  time  of  payment  were  fully 
expressed;"  citing  a  large  number  of  author- 
ities, among  which  are  Jones  v.  Brown,  11 
Ohio  St.  601;  Holmes  v.  West,  17  Cal.  628; 
Porter  V.  Porter,  51  Me.  376;  Keyes  v.  Fen- 
stermalter,  24  Gal.  329;  Bank  v.  Price.  52 
Iowa.  570.  3  N.  W.  Kep.  639;  Libby  v.  Mik- 
elborg,  28  Minn.  38,  8  N.  W.  Rep.  903. 

'I  he  rule  seems  to  be  that  in  cases  of  this 
kind  tlie  legal  intendment  that  the  notes  are 
payable  upon  demand  cannot  be  changed  by 
parol  proof  any  more  tlian  could  the  expressed 
terms  of  a  written  instrument  be  changed. 
See  Thompson  v.  Eetcham,  8  Johns.  146; 
Koehring  v.  Muemminghoff,  61  Mo.  403; 
Self  V.  King,  28  Tex.  552.  But  it  may  be 
contended  that  It  is  shown  on  the  face  of  the 
note  itself  that  such  was  not  the  Intention  of 
the  parties  at  ito  time  of  execution,  fur  it  is 
provided  that  the  interest  shall  be  payable 
semi-annually,  and  that  the  note  shall  be- 
come due  and  collectible  on  the  expiration  of 
30  days  after  default  of  the  payment  of  the 
interest;  but  this  would  make  no  difference 
as  far  as  tbe  note  Is  concerned.  As  held  in 
Jones  V.  Brown,  supra,  the  fact  that  the  par- 
ties provided  for  the  payment  of  the  interest 
in  case  the  note  sliould  not  be  paid  immedi- 
ately, would  not  change  the  legal  effect  uf 
the  contract.  Upon  tiiis  subject,  see  Loring 
V.  Gurney.  5  Pick.  15;  Meador  v.  Bank,  56 
Qa.  605;  Holmes  v.  West,  17  Cal.  623.  Aside 
from  what  would  seem  a  rather  inflexible 
rule  of  hiw,  as  applied  to  instruments  of  the 
kind  under  consideration,  a  careful  examlna- 
lion  of  the  note  In  question  satisiles  us  that 
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no  other  construction  can  be  given  to  its  lan- 
guage. There  is  nothing  upon  the  face  of 
tbe  instrument  itself,  nor  pleaded  by  tbe  an- 
swer, nor  submitted  in  the  evidence  in  the 
case,  which  shows  that  any  relation  existed 
between  the  parties  to .  the  instrument  by 
which  it  could  be  presumed  or  supposed  th^ 
It  was  their  purpose  that  the  note  should 
never  mature.  If  it  cannot  be  treated  as  a 
promissory  note  payable  upon  demand,  then 
tbe  only  event  which  could  occur  by  which 
the  note  could  be  made  to  mature,  according 
to  its  own  language,  would  be  a  defatiltfor 
30  days  in  the  payment  of  tbe  semi-annual 
interest;  and  if  such  default  should  never  be 
made,  the  note  would  never  mature,  and 
therefore  could  never  be  c<dlected,  «(^pii  by 
the  voluntary  payment  of  the  maker.  This, 
evidently,  was  not  the  Intentitm  of  the 
ties  to  the  Instrument. 

The  action  having  been  founded  upon  a 
negotiable  promissory  note,  the  indorsement 
made  by  G.  C.  Housel  to  the  pluntiff  would 
be  sufBclent  to  authorize  him  to  midntain  the 
action  in  his  own  name  for  the  amount  due 
upon  the  note,  but  subject  to  any  dtfeusea 
whlcti  defendant  in  error  might  tiave  had,  had 
tbe  suit  been  instituted  in  the  name  of  his 
indorser,  C.  G.  House!,  or  of  the  payee.  Peter 
Housel.  In  Daniel  on  Negotiable  Instru- 
ments, g  1191  et  seq.,it  is  said  that  an  action 
on  a  note  may  be  brought  in  the  name  of  the 
indoraee  holding  the  note.  He  having  there- 
by the  legal  title,  It  can  make  no  difference  to 
the  defendant  who  is  the  equitable  owner  of 
such  note.  See,  also,  Caldwell  v.  Lawrence, 
84  HI.  161;  Demuth  v.  Cutler.  50  Me.  298; 
Fatten  v.  Moses,  49  Me.  255;  Graig  v.  Twom- 
ey,  14  Gray.  486;  Palmer  v.  Bank,  78  111. 
380;  Scionneaux  v.  Waguespack,  32  La.  Ann. 
283;  Klein  v.  Buckner,  30  La.  Ann.  680; 
Lovell  V.  Evertson,  11  Johns.  52;  Wells  v. 
Schoonover.  9  Heisk.  805;  King  v.  Fleece,  7 
Heisk.  273;  Boyd  v.  Corbitt,  37  Mich.  52; 
White  V.  Stanley,  29  Ohio  St.  423.  In  Bank 
V.  Hollister.  21  Minn.  385.  in  which  tlienote 
was  indorsed  "For  collection,*'  It  was  held 
that  the  provisions  of  the  Code  requiring  the 
action  to  be  brought  in  tbe  name  of  the  real 
party  in  interest  would  prevent  the  mainte* 
nance  of  the  action  by  the  Indorsee,  But  in 
this  case  the  indorsement  is  not  conditional, 
and  therefore  the  legal  title  was  vested  in  the 
indorsee.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded,  with  di- 
rections to  that  court  to  reinstate  the  cause, 
and  permit  the  defendant  to  amend  his  an- 
swer, without  costs,  if  he  so  elect,  and  for 
further  proceedings  in  accordance  with  law. 
Judgment  accorcUiigly.  The  other  judges 
concur. 


SOBHBOBOBR  V.  HtTPFMAN  tt  ol. 
(Supreme  Court  of  Ndnaaha.  OoL  8, 1889;) 

Rbplbvin— Jovnoa  of  thb  Pbao— Faocanrnw— 

Appbai- 

Id  an  action  of  replevin  before  a  Justice  of 
the  peace,  the  plaintiff  having  failed  to  pve  bond, 
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ths  property  wu  returned  to  the  principal  defend- 
anL  On  the  retam-day  of  the  writ  all  tbe  parties 
came  Wore  Uie  jueUce,  and,  after  sundry  motions 
and  rulings  of  the  justice,  the  plaintiff  withdrew, 
and  made  no  fnrUwr  appearance.  On  motion  of 
the  priwdjpal  defendanL  the  case  waa  heard  and 
tried  by  toe  oourt,  which  found  that  at  the  oom- 
meocement  of  the  action  he  was  entitled  to  the 
possession  of  the  property  replevied,  and  that  he 
bad  sustained  damages  in  the  wrongful  taking 
thereof  in  the  nun  of  one  dollar,  with  JudgniMit 
against  the  plalntUI  In  that  amount.  The  plaintiff 
appealed  to  the  district  oourt  At  the  next  suc- 
ceeding term  the  defendants  appeared,  and  moved 
to  dismiss  the  appeal  on  the  grounds  (1)  that  Judg- 
ment was  rendered  against  tiie  plaiotlfC  in  the 
oourt  below  while  he  was  in  default;  (^)  that  no 
petition  had  been  filed,  as  required  by  law ;  which 
motion  was  sustained,  and  the  cause  dismisaed. 
On  error  to  this  oourt  the  judgment  ia  reversed  aa 
to  both  grounds  of  the  notion. 
(f^Uahtw  by  (h«  Court.) 

Error  from  district  court.  Antelope  county; 
Post,  Jadge. 

Bell  A  SomborgeTt  for  plaintiff  in  error, 
2*.  O^Day,  for  defendants  in  error. 

Cobb,  J.  The  plaintiff,  who  la  here  plain- 
(iff  in  error,  commenced  an  action  before  a 
justice  of  the  peace  of  Antelope  county, 
against  fil.  B.  Huffman,  sheriff  of  the  county, 
James  T.  Brown,  his  deputy,  Roche,  Ander^ 
son  &  Ray,  copartners,  etc.,  and  Henry 
Beckman,  defendants.  He  presented  and 
filed  an  affidavit  fn  replevin,  caused  the  same 
to  be  placed  in  the  hands  of  J.  B.  Waite,  cor- 
oner of  the  county,  and  caused  to  be  replev- 
ied the  personal  property  therein  named,  to- 
wit:  One  black  horse,  seven  years  old;  one 
red  cow,  with  white  face;  one  red  calf,  with 
white  face;  one  red  calf,  one  year  old.  Aft- 
erwards, the  plaintiff  failing  to  give  the  re- 
quired bond  In  replevin,  the  coroner  returned 
the  property  to  the  defendants.  On  the  re- 
turn-day of  the  writ  of  replevin  the  plaintiff, 
by  his  attorney,  appeared  before  ttie  justire, 
and  the  defendants,  by  their  attorneys,  made 
special  appearance,  and  objected  to  the  juris- 
diction of  the  court  over  the  persons  of  de- 
fendants, for  the  reason  that  no  service  of 
process  was  made  on  them  by  tlie  coroner. 
X^ve  was  then  granted  until  11  o'clock  a. 
v.  for  the  coroner  to  Hie  his  amended  return 
of  service.  It  appears  that  such  return  was 
filed  by  the  coroner  at  the  time  appointed  by 
the  adjournment,  but  in  what  it  consisted 
does  not  appear.  The  defendants  Huffman. 
Boche,  Anderson  ft  Ray,  and  Beckman, 
by  tb^  attorneys,  again  made  special  ap- 
pearance, and  objected  to  the  jurisdiction  of 
the  oourt  for  the  reason  that  no  service  of 
process  had  been  made  upon  either  of  them. 
The  objection  of  the  defendants  was  sus- 
tuned,  andthe  cause  dismissed  as  to  Huff- 
man, Roche,  Anderson  A  Kay,  and  Beck- 
man,  The  plaintiff  then  filed  bis  motion  for 
a  continuance,  to  make  service  on  the  defend- 
ants last  named,  which  motion  was  overruled. 
The  defendant  Bmwn  made  a  general  ap- 
pearance, and  filed  his  answer,  and  the  plain- 
tiff moved  to  be  allowed  an  amended  return 
as  to  service  on  Roche,  Anderson  A  Ray. 
which  WM  denied.   The  plaintiff  then  filed 


his  motion  for  continuance,  which  was  over- 
ruled.  The  counsel  for  the  plaintiff  with- 
drew from  the  case,  and  made  no  further  ap- 
pearance. The  case,  on  motion  of  defendant, 
was  heard  and  considered  by  the  court,  a  jury 
having  been  waived.  The  defendant  Brown 
was  examined  as  a  witness  in  hfs  own  behalf, 
and  also  exhibited  in  evidence  a  note,  and 
chattel  mortgage  of  the  property,  and,  after 
hearing  the  evidence,  the  court  found  that 
said  defendant  was,  at  the  time  of  the  com- 
mencement of  the  suit,  entitled  to  the  pos- 
session of  the  property  described,  and  ttiat 
he  had  sustained  damage  in  the  wrongful 
taking  thereof  in  the  sum  of  91.  Judg* 
roent  was  rendered  thereon  for  $1  damages, 
and  costs  taxed  at  911.85.  The  cause  after- 
wards came  to  the  district  court  of  Antelope 
county  on  the  appeal  of  the  plaintiff,  where- 
upon all  of  the  defendants  appeared  and 
filed  their  motion  to  dismiss  the  appeal  on 
the  grounds  that  judgment  was  rendered 
against  the  plaintiff  in  the«>urt  below,  while 
said  plaintiff  was  in  default;  and  (2)  that  no 
petition  has  been  filed,  as  required  by  law. 
The  motion  to  dlaraiss  was  filed  August  19, 
1K85.  On  October  15th  following,  the  plain- 
tiff filedapetition  inthedlstrictcourtagainst 
all  of  the  defendants,  which  seems  to  be  in 
proper  form.  On  December  3,  1885,  at  an 
adjourned  term  of  the  court,  the  cause  came 
for  hearing  on  defendants'  motion  to  dismiss 
the  appeal  and  dismiss  the  action,  which  mo- 
tions were  sustained,  and  the  cause  dismissed 
at  plaintiff's  costs.  This  judgment  of  dis- 
missal the  plaintiff  brings  for  review  to  this 
court  by  petition  in  error  against  all  of  the 
defendants.  There  was  no  sufficient  author- 
ity for  dismissing  the  appeal  upon  either  of 
the  grounds  stated  in  the  motion.  It  Is 
scarcely  necessary  to  say  that  the  case  does 
not  fall  within  the  provisions  of  section  1001 
of  the  Civil  Code,  as  that  provision  applies 
solely  to  causes  where  judgment  Is  rendered 
against  a  defendant  in  his  absence.  It  does 
not  appear  from  the  record  that  the  plaintiff 
was  in  default,  there  having  been  no  order 
of  the  court  requiring  him  to  file  his  petition. 
Attention  is  called  to  the  fact  that  the  statute 
in  reference  to  pleadings  in  justice's  courts 
has  been  amended  since  the  date  of  this  pro- 
ceedingthere,  (seesection  1010a  of  the  Code;) 
but  at  that  time  there  was,  as  I  believe,  no 
provision  of  law  prescribing  the  time  of  filing 
the  petition  In  such  cases,  and  the  practice 
was  to  apply  to  the  court  for  a  rule  on  the 
plaintiff  to  file  his  petition  by  a  day  certain 
in  cases  where  that  party  was  In  default. 
The  Judgment  of  the  district  court  is  reversed, 
and  cause  remanded  for  further  proceedings 
in  accordance  with  law.  The  c^er  judges 
concur. 


State  m  r^.  Mallot  v.  Glbvbmobr, 

County  Treasurer. 
{Supreme  Court  of  Nebragka.   Oct  8, 1889.) 
CoDHTiBS— Division— Tautios. 
1.  The  boundaries  of  B.  county  formerly  in- 
cluded what  ia  now  B.  and  B.  oonatles,  B.  oouty 
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havlD^  been  Btrlcken  off  and  orgftnized  Into  a  new 
oonntv.  In  an  application  for  peremptotr  writ  of 
manaaimuM  against  the  connty  treasurer  of  B. 
county,  to  require  bim  to  coUeot  the  taxes  due 
from  the  tax-payera  of  R.  county,  but  which  were 
levied  by  B.  county  prior  to  the  division,  It  waa 
held  that,  as  the  officers  of  B.  county  have  no  au- 
thority nor  jurisdiction  in  R.  oounty,  there  was  no 
duty  devolving  upon  such  treasurer  In  connection 
with  the  collection  of  taxes  referred  to. 

2.  EL  connty  not  being  a  party  to  the  action, 
the  question  as  to  wbo  is  entitled  to  the  revenues 
levied  prior  to  the  division  is  not  decided* 

(^llobut  hu  the  Court.) 
Mandamus, 

if.  B.  MaUoy,  pro  m.  W.  F,  devenger, 
pron, 

Beese.  0.  J.  This  1b  an  original  applica- 
tion for  a  maTidamus  to  defendant,  wbo  is 
the  county  tieaaurer  of  Brown  county,  to  re- 
quire him  to  collect  from  the  tax-payers  of 
what  is  now  Bock  county  the  unpaid  taxes 
for  the  years  1884.  1885,  1886.  1887,  and 
1888,  levied  while  the  territory  which  now 
comprises  Hock  county  constituted  a  part  of 
Brown  county,  and  which  sqii  taxes  were 
levied  by  the  taxing  officers  of  Brown  coun- 
ty. It  appears  from  the  relation  and  stipu- 
lation of  the  parties  that  Brown  county  was 
duly  organized  on  the  23d  day  of  July,  1883, 
coiuisting  of  the  territory  now  included  in 
Brown  and  Bock  counties;  that  the  county 
boundaries  continued  as  then  established  un- 
til the  1st  day  of  January,  1889,  when,  by 
virtue  of  the  elections,  held  prior  to  that 
date,  the  new  county  of  Bock  was  duly  or- 
ganized, and  its  permanent  officers  assumed 
charge  of  Uie  connty  government;  that  dur- 
ing the  years  1884  to  1888,  inclusive,  the  tax- 
ing officer  of  Brown  county  levied  the  usual 
taxes  on  the  property,  within  the  county 
boundariea,  a  part  of  which  remains  unpaid, 
and  upon  which  the  county  of  Brown  iuued 
its  warrant!  to  the  extent  of  85  per  cent,  of 
the  levy. 

Praotically  two  questions  are  presented, 
which  are — Pintt  Is  Brown  county  entitled  to 
these  unpi^d  taxes?  and,  Meond.  if  so,  is  it 
the  duty  of  the  treasurer  of  said  county  to 
make  the  oollections?  The  latter  question 
would  doubtless  have  to  be  answered  in  the 
negative,  whatever  might  be  the  conclusion 
as  to  the  flnt,  as  the  duties  and  Jurisdiction 
of  the  connty  treasurer  would  be  limited  to 
the  territorial  boundaries  of  his  own  county. 
Since  Bode  county  is  not  made  a  party  to  this 
action,  no  order  or  judgment  can  he  rendered 
which  would  be  binding  upon  it,  and  there- 
fore the  question  as  to  wbo  is  entitled  to  the 
revenues  as  between  the  two  counties  cannot 
be  decided.  In  the  stipulation  Bled  we  ob- 
swve  that  it  is  forced  that  the  taxes  in  ques- 
tion are  "due  Brown  county,"  and  this  sug- 
gestion is  of  frequent  occurrence  throughout 
the  stipulation.  For  example,  in  the  tenth 
paragraph  of  this  paper,  after  showing  the 
assessment  and  levy,  it  is  said  that  "the 
greater  part  [of  the  taxes]  has  been  delin- 
quent and  unpaid,  and  is  due  Brown  county; 
that  the  respondent  refuses  to  collect  said 


taxes  from  the  citizens  of  Rock  county,  or  to 
make  an  effort  to  collect  the  personal  taxes 
from  them  for  the  aforesaid  years  that  are 
due  Brown  county,"  etc.  While  wepresume 
that  nothing  is  claimed  by  this  phraseology, 
and  that  it  is  used  to  convey  the  idea  that 
the  taxes  were  levied  by  the  officers  of  Brown 
county  prior  to  the  division,  yet,  should  we 
conclude  that  it  was  the  purpose  to  agree  that 
the  taxes  were  due  Brown  county,  that  could 
make  no  difference,  as  the  question  as  to 
whom  the  taxes  are  due  is  one  of  law,  re- 
sulting from  the  existing  facts,  and  not  one 
of  fact,  to  be  proven  or  otherwise  established. 
The  question  presented,  while  new  in  its  ap- 
plication to  this  case,  is  not  new  in  principle 
in  many  of  its  aspects.  In  Railroad  Co.  v. 
Brown  County.  18  Neb.  516, 26  N.  W.  Bep.  194, 
and  Morse  v.  Hitchcock  County,  19  Neb.  566, 
27  N.  W.  Rep.  637,  questions  somewhat  sim- 
ilar to  these  in  point  of  fact  were  presented, 
and  it  was  decided,  as  it  must  be  in  this  case, 
that  upon  tlie  organization  of  a  new  county 
the  jurisdiction  and  duties  of  the  officers  of 
the  old  county  over  the  territory  included  in 
the  new  cease,  and  the  administration  of  the 
affairs  of  the  new  county  should  be  conducted 
only  by  its  own  officers.  But  there  appears 
to  be  a  distinction  mode  by  our  statutes  be- 
tween new  counties  formed  out  of  unorgan- 
ized territory  and  those  created  by  the  di- 
vision of  a  county  already  organized.  The 
law  governing  new  counties  of  the  former 
class  is  fully  reviewed  by  Judge  Mazwbll 
in  liailroad  Co.  v.  Brown  Connty,  supra,  and 
need  nut  be  here  referred  to.  That  govern- 
ing those  of  the  former  dass  is  to  be  found 
in  sections  10-18.  Indnsivek  of  the  same  chiq>- 
ter  (18)  of  the  Compiled  Statutes.  Section 
16  provides  for  a  division  ct  property,  per- 
sonal and  real,  chosra  in  action,  debts,  liabil- 
ities, etc.,  between  the  counties.  But  wheth- 
er this  applies  to  uncollected  taxa  cannot 
now  be  decided,  for  the  reason  above  given, 
—that  the  necessary  parties  are  not  before 
the  court.  It  must  be  sufficient  now  to  say 
that  there  is  no  duty  devolving  upon  the  de- 
fendant in  connection  with  the  collection  of  the 
taxes  referred  to,  and  therefore  the  writ  can- 
not issue.  Judgment  accordingly,  Ths  other 
judges  concur. 


State  eoa  tel.  FinLLBB  «t  aZ.  «.  Mabtin. 

(Supreme  C&urt  of  Nebrtuka.  Oct  8, 18S0.) 

HUHIOIPAL  OOBPOIUTIOIIS— APPBOnUATIOKS— 

CoitpRoian. 
L  The  provisions  of  secUon  8ft,  art  1,  o.  14, 

Comp.  St,  limiting  the  power  of  the  city  council 
to  appropriate  money  to  the  annual  appropriation 
bill,  ami  to  itucb  sums  as  in  the  aggregate  shall  not 
exceed  the  amount  of  tax  authorized  to  be  levied 
during  that  year,  held  not  to  apply  to  money  au- 
thorized to  be  borrowed  by  such  city  for  a  speclflo 
purpose,  and  where  a  proposition  to  apply  the  same 
thereto  has  been  sanctioned  by  a  ma]<n1ty  of  the 
legal  voters  of  sach  dty,  either  b7  a  petiUoa  dgned 
by  them,  or  at  a  genenl  or  speolal  election  duly 
called  therefor. 

9w  The  power  to  oompromisa  maA  settle  olidms 
of  the  nature  and  character  of  that  involved  in  the 
case  at  bar,  held  to  exist  in  the  m^or  and  oonudl 
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of  oiUM  in  their  le^ilatlTa  oapMdtr,  orowinv  oat 
of  their  Braeral  ouporatia  powen,  and  the  neeanl- 
Um  of  nush  oues. 

S.  The  ta^or  is  the  ohlef  enontiT^  ofOoer  of 
the  city,  and  u  snoh  It  la  hie  duty  to  see  to  the  el- 
ocution of  all  active  ordtnanoee.  resolutions,  and 
*  votes  of  the  mayor  and  oonocdl,  wnetber,  as  a  mat- 
ter of  opinion  or  sentiment,  the  same  meet  his  ap- 
proval or  not. 
{Syllabu*  by  the  Court) 

Mandamm. 

C.  B.  Magoon  and  Mason  <fr  Whedon,  for 
relators.  Bobert  Byon  and  /.  S,  Btuhton, 
for  respondent. 

Cobb,  J.  TMi  -to  an  original  applleatton 
by  tiie  state  on  the  relation  of  Wuliam  A. 
Fuller  and  others,  partners  nnder  the  firm 
name  of  Palmer,  Fuller  ft  Co.,  Nathan  H. 
Warren  and  others,  partners  ander  the  firm 
name  of  N.  H.  Warren  ft  Ck).,  William  P. 
Fairbanks  and  others,  partners  under  the  Arm 
name  of  Fairbanks  ft  Co.,  and  John  Lanham, 
for  a  peremptory  writ  of  mandamus  to  be  la- 
saed  to  Elisha  L.  Martin,  major  of  the  city 
of  Fairmont,  Fillmore  county,  respondent. 
On  January  30, 1688,  the  relators  served  suf- 
fldent  notice  on  the  respondent  that  on  Feb- 
ruary 17th  following,  at  9  a.  k.,  the  relators 
would  move  the  court  for  the  issuance  of  a 
peremptory  writ  of  mandamw  compelling 
him,  as  mayor  of  said  cfty,  to  sign  a  certain 
warrant  for  the  sum  of  96.500,  theretofore, 
on  September  5,  1887,  voted  by  the  common 
«onncU  of  said  city  In  fnll  settlement  of  the 
claim  of  the  relators  against  said  city,  and  pre- 
pared and  issued  by  the  clerk  of  said  city  in  full 
settlement  of  the  claims  of  the  relators  against 
said  city  by  reason  of  the  construction  of  the 
water-works  in  and  for  said  city;  In  support  of 
which  motion  there  was  presented  the  afflda< 
vit  of  Charles  E.  Magoon.  Esq..  one  of  the 
attorneys  for  the  relators,  that  each  one  of  the 
relators  was  absent  from  Lancaster  county. 
Neb. ,  and  that  sHiant  makes  the  affidavit  for 
that  reason,  showing:  (1)  That  the  respond- 
ent is  mayor  of  said  city,  duly  elected  and 
qualltled,  and  discharging  the  duties  thereof, 
{2)  That  on  July  22,  1885,  said  city  was  a 
village,  duly  organized  under  the  laws  of  this 
state;  tiiat  there  was  duly  submitted  a  propo- 
sition to  the  voters  for  the  issuing  of  bonds 
of  the  Tillage  in  the  sum  of  S10,<X)0  for  the 
construction  of  water-works;  that  said  prop- 
osition duly  carried  at  a  special  election  in 
conformity  to  law,  and  the  Iwnds  were  issued, 
registered,  and  sold,  and  the  proceeds  depos- 
ited in  the  National  Bank  of  Fairmont,  where 
they  now  remain;  that  by  reason  of  the  in- 
crease of  population  said  village  became  a 
city  of  the  second  class,  having  less  than 
5.000  inhabitants;  that  on  July  22, 1885.  said 
village  contracted  with  Ira  E.  Williams  for 
the  construction  Of  its  water-works,  in  ac- 
cordance with  plans  and  specifications  fur- 
nished by  him,  and  in  the  custody  of  the  clerk 
of  said  vllli^,  and  in  accordance  with  the 
pmpositioo  published  in  the  Fairmont  Signal. 
•  *  *  (6)  That  when  the  water-works 
shall  have  oeen  completed,  and  the  contractor 
ready  to  torn  them  over  to  the  village,  the 


whole  system  should  be  tested  by  the  ehair^ 
man  and  board  of  trustees  of  the  Tillage,  ac- 
cording to  a  test  of  capaelty  provided;  the 
whole  system  to  beoonstructed  in  a  good  and 
workman-ltke  manner,  to  be  completed  by 
November  15, 1885;  in  consideration  of  w.hioh 
the  contractor  should  be  paid  by  said  village 
•B.916,  as  awm  as  the  system  of  water-works 
should  be  tested  and  accepted  by  the  chalr^ 
man  and  board  of  trustees  of  (he  village.  On 
August  11,  1885,  the  contractor,  for  the  con- 
sideration of  f2, 000,  sold  and  assigned  his  in- 
terest In  the  contract  to  James  Peabody,  who, 
on  March  4, 1886,  wM  and  assigned  his  Id* 
terest  to  the  firm  of  N.  H.  Warren  ft  Co. 
That  on  October  4,  1886.  N.  H.  Warren  ft 
Co.  sold  and  assigned  theii'lnterest  to  Palmer, 
Fuller  ft  Co.,  the  relators,  who  now  own  the 
contract,  and  who  are  entitled  to  all  the  rights 
and  benefits  arising  therefrom.  That  siUd 
works  were  duly  constructed  by  the  various 
parties  interested  in  the  contract,  each  con- 
tributing large  sums,  amounting  in  all  to 
•17.200.  That  Ira  E.  WlUlams  and  James 
Peabody,  by  reason  of  their  contributions,  be- 
came bankrupt  and  insolvenL  That  N.  H. 
Warren  ft  Co.  expended  large  sums,  and  that 
Palmer,  Fuller  ft  Co.  furnished  all  the  ma- 
terials used  in  the  pipes,  towers,  tanks,  and 
engino-bouses  in  said  system.  That  Fair- 
banks ft  Co.  furnished  all  the  hydrants,  en- 
gines, pumps,  valves,  etc.,  tn  the  construc- 
tion, and  John  Lanham  dug  the  wells  of  the 
same.  That  the  works  were  turned  over  to 
the  city  of  Fairmont  in  September,  1886,  and 
by  the  council  duly  tested,  and  have  been  in 
use  hitherto,  and  the  water  sold  to  consumers 
by  theclty,  which  has  received  a  largeamonnt 
of  money  therefrom.  That  the  city  has  ex- 
penrled  large  sums  in  improving  and  extend- 
ing the  system,  and  has  never  paid  the  con- 
tractor, or  his  assignees,  any  sum  whatever 
for  the  construction  of  it.  That  on  October 
25,  1886,  the  relators  proposed  to  the  city 
counci  1  to  turn  over  their  contract  to  the  city, 
and  savethe  city  from  all  liability  for  the  con- 
struction of  the  works,  and  pay  all  existing 
Hens,  for  the  sum  of  96,500,  which  proposi- 
tion was  accepted,  and  in  pursuance  of  which 
the  city  council,  on  September  4, 1887,  voted 
to  allow  the  city  warrant  to  he  issued  for  said 
sum  in  payment  of  the  water- works,  by  a  vote 
of  three  to  one,  or  a  majority  of  three-fourths 
of  thp  city  council.  That  the  warrant  was 
duly  drawn,  and  signed  by  the  city  clerk,  ac- 
cording to  law,  and  presented  to  the  respond- 
ent, the  mayor  oF  said  city,  for  his  signature 
as  such,  on  September  5,  1887,  and  said  re- 
spondent failed  and  neglected,  and  still  re- 
fuses, to  sign  the  same,  and'  that  such  refusal 
is  without  justiQcation  in  taw.  That  the  re- 
lators, being  without  remedy,  unless  It  be  by 
the  Interposition  of  the  supreme  court,  there- 
fore pray  that  a  peremptory  writ  of  manda- 
mus issue  to  the  mayor  of  Fairmont,  com- 
manding him  to  sign  said  warrant,  etc. 

The  answer  of  Elisha  L.  Martin,  respond- 
ent, denies  each  averment  of  the  relators,  not 
speclfioally  admitted  to  be  true.  (2)  He  ad- 
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mita  that  he  Is  mayor  of  the  city  of  Fainnont, 
duly  elected  Bnd  qualified,  and  exercising  the 
duties  of  the  office;  and  admits  that  the  city 
was  a  village  under  the  laws  of  the  state. 
That  the  proposition  for  bonds  in  910,000  for 
the  construction  of  water-works  was  carried 
At  a  special  election,  and  as  a  part  of  the 
proposition  the  question  of  authority  lo  levy 
a  tax  to  pay  the  interest  on  tlie  bonds,  but 
not  the  principal,  was  carried,  by  reason  of 
which  the  bonds  were  not  duly  issued.  Ue 
admits  that  the  village  of  Fairmont  has  be- 
come a  city  of  the  second-cliiss  of  less  than 
5,000  inhabitants.  Tliat  on  July  22,  1885, 
the  contract  set  out  by  the  relatoi-s  was  en- 
tered into  between  Ira  £.  Witliams  and  the 
village  of  Fairmont,  but  avers  there  was  no 
compliance  on  the  contractor's  part  with  the 
teims  and  undertakings  of  bis  contract,  nor 
was  there  of  any  person  claiming  under,  by, 
or  through  him.  That  the  works  have  never 
been  tested  or  accepted  by  the  village,  now 
the  city,  of  Fairmont.  That  by  reason  of  the 
failure  to  perform  his  undertakings  under 
said  contract,  and  of  the  failure  of  those  un- 
dertaking on  behalf  of  Ira  E.  Williams,  there 
is  nothing  due  the  relators,  who  claim  as  as- 
signees of  the  contractor.  That  it  was  pro- 
vided  "that  the  whole  of  said  sum  of  98,916 
is  to  be  paid  as  soon  as  the  system  of  water- 
works shall  have  been  tested  and  accepted  by 
the  city  of  Fairmont,"  and  nothing  before. 
Therefore  respondent  is  under  no  obligation 
to  sign  the  warrant  mentioned,  or  to  do  any 
act  by  which  the  relators,  or  those  claiming 
under  the  contractor,  shall  receive  said  sum, 
or  any  other  sum,  from  the  city  of  Faiimont. 
He  admits  that  the  city  of  Fairmont  paid  Jo- 
seph Burns  $1,200  for  his  efforts  to  secure  an 
adequate  supply  of  water,  because  the  con- 
tractor, and  the  relators  claiming  under  him 
and  bis  assignment  of  the  contract,  had 
failed  to  furniah  the  supply  guarantied  by 
Uie  contract,  and  had  refused  to  comply  with 
the  terms  of  the  contract;  and  that  the  ex- 
penditure to  Uurns  has  not  produced  an  ade-. 
quate  supply,  and  is  entirely  a  loss.  He  de- 
nies that  the  citj  of  Fairmont  in  any  way 
accepted  the  system  of  water-works,  or  as- 
sumed control  over  itaa  upon  full  oompU- 
dace  with  the  terms  of  the  contract,  or  in  any 
other  manner,  or  for  any  other  purpose  what- 
ever. Heavera  that  the  relators'  application 
is  insufficient  in  law.  that  it  makes  no  aver- 
ment of  theU*  compliance,  or  that  of  their  as- 
signor, with  the  requirements  of  the  contract, 
nor  does  11  aver  that  the  city  of  Fairmont 
has  in  any  manner  accepted  the  water-works. 
He  says,  as  to  the  proposition  submitted  to 
the  dty  council,  and  the  action  thereon,  there 
was  no  authority  in  law  for  the  same.  That 
the  sole  action  of  the  dty  council  in  respect 
to  t^e  alleged  arrangement,  by  which  a 
mandamtu  la  sought,  was  March  17. 1886, 
the  adoption  of  the  following:  "Wher^,  I. 
E.  Williams,  contractor  for  the  Fairmont 
water>workB,  and  James  Feabody,  assignee, 
are  indebted  to  Palmer,  Fuller  &  Co.;  of  Chi- 
cago, 111.,  Fairbanks  &  Co.,  St.  Louis,  and 


John  Barsby,  of  Fairmont,  for  material  fur- 
nished in  the  construction  of  said  water- 
works, and  labor  performed  as  an  attorney  in 
connection  therewitli,  and  have  given  orders 
on  the  board  for  the  several  sums  due,  there- 
fore be  it  resolved,  that  when  the  water-* 
works  are  completed  and  accepted,  and  the 
bonds  sold,  and  the  money  placed  in  the 
treasury,  that  the  city  treasurer  is  hereby  in- 
structed to  reserve  from  the  contract  price  of 
the  water-works  the  sums  due  said  parties, 
and  charge  the  same  against  the  contract  of 
I.  E.  Williams,  and  pay  the  same  to  the  par- 
ties entitled  thereto. "  October  8,  1836,  at  a 
special  meeting  of  the  council,  the  following 
proceedings  were  had:  "A  proposition  was 
made  by  Attorney  0.  £.  Magoon  to  transfer 
all  the  title  to  the  city  of  Fairmont  of  the 
city  water-works,  as  they  now  stand,  at 
97,000.  Motion  made  and  seconded  that  the 
proposition  be  received,  the  works  examined, 
and  that  council  meet  at  10  a.  h.,  October  9, 
1886,  to  finish  tlie  business  now  in  hand, 
which  was  carried."  October  9,  1886.  the 
council  met,  pursuant  to  adjournment,  and 
the  following  proceedings  were  had:  "It  is 
moved  and  seconded  that  the  council  ac<»pt 
the  city  water-works,  as  they  now  stand,  at 
$6,500,  which  was  agreed  to.  It  was  moved 
and  seconded  that  the  council  give  the  com- 
panies two  weeks  from  the  following  Monday 
(Oct  11th)  to  accept  or  reject  the  proposition 
of  the  council,  which  was  agre^  to,  a  ma- 
jority voting  in  favor  of  the  motion. "  Octo- 
ber 25,  1886,  the  following  proceedings  were 
had  in  the  city  council  of  Fairmont,  to-wit: 
"Charles  E.  Magoon  then  accepted  the  prop- 
osition made  by  the  ciiy  council  for  the  Fair- 
mont water-works  at  sixty-five  hundred  dol- 
lars ($6,500)  on  October  9th."  This  in  writr 
ing,  us  follows:  "To  the  Honorable  Mayor 
and  City  Council  of  the  City  of  Fairmont, 
Nebraska — Gentlemen:  We  hereby  notify 
you  of  our  acceptance  of  your  proposition  of 
October  9,  '86,  to  accept  the  system  of  water- 
works constructed  under  the  contract  of  the 
town  of  Fairmont  with  Ira  £.  Williams,  of 
date  July  22, 1885,  at  the  sum  and  for  the  con- 
sideration of  six  thousand  five  hundred  dot- 
lars,  ($6,500;)  said  works  to  be  free  and  clear 
of  all  liens  and  incumbrances,  including  en- 
gine in  west  engine-house,  and  all  extras  and 
addition^  pipes  and  miUerial  for  repairs  now 
on  liand.  Bated  at  Fairmont,  Nebraska,  Oo 
tober25,*86.  Wabrsn  &  Co.,  Palhbu,  Ful- 
X.BR  &  COm  John  I«a«hah,Faibb  anks  &  Co., 
each  by  Chas.  E.  Magoon,  their  Attorney." 
September  5, 1887,  the  following  proceedings 
were  had  by  the  city  council:  "It  was  moved 
and  seconded  that  an  order  be  drawn  on  the 
water  fund  for  the  sum  of  $6,500  in  favor  of 
Charles  £.  Magoon,  attorney,  in  payment  for 
the  system  of  dty  water-wm-ka;  said  sum  to 
be  paid  in  pursuance  of  the  agreement  made 
October  9,  1886,  which  was  agreed  to." 
September  24, 1887,  there  was  drawn  npon 
the  respondent  the  following:  "Hon.  E.  L. 
Martin,  Mayor  of  Fairmont,  STeb.:  When 
the  water-works  of  the  dty  axe  to  be  paid 
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for.  pleMe  dedact  from  amount  to  be  paid 
oreditora  Uie  sum  of  9500,  which  is  my  due 
as  attoraey  for  said  creditcnv.  and  which  is 
guarantied  by  the  city  when  said  paynient 
shall  be  made,  and  pay  the  same  to  Irwin  B. 
Chuse.  and  this  shall  be  my  receipt  ss  against 
said  creditors  and  the  city.  [Signed]  John 
Barsby.  " 

Upon  the  above  facts,  on  which  the  rela- 
tor's application  rests*  and  other  extrinsic 
facts  known  to  respondent,  respondent  de- 
nies that  he  is  under  obligation  to  sign  said 
warnint  or  order,  and  answers  it  would  be  in 
violation  of  his  duty  so  to  do,  because  at  the 
time  of  the  agreement  entered  into  October 
25,  1886.  between  the  city  council  and  C.  £■ 
Magoon,  as  attorney,  for  the  payment  of 
$6,500,  the  mayor,  John  Barsby.  had  an  in- 
terest in  the  transaction  to  the  amoant  of 
•500;  and  that  a  member  of  the  council  who 
voted  In  the  affirmative  on  the  proposition  to 
pay  (6.500  had  an  interest,  on  some  account 
unl^nown  to  respondent,  of  $100;  and  that 
another  member  who  voted  in  the  affirmative 
on  the  proposition  was  in  the  employ  of  a 
firm  interested  in  the  payment  of  said  sum 
of  $6,500;  and  therefore,  and  particularly  by 
reason  of  the  interest  of  the  mayor  and  the 
councilmen,  contingent  upon  the  payment  of 
said  amount,  the  contract  to  pay  the  same  by 
the  city  of  Fairmont  was  void,  under  section 
68,  art.  1,  c.  14,  Compiled  Statutes  of  this  state. 
He  further  says  that  the  proposition  stated  by 
the  relators  was  to  turn  over  the  contract  of 
July  22, 1885,  to  the  city,  relieving  the  city 
from  all  liability  from  construction,  and  pay 
all  existing  claims  and  liens  upon  said  works, 
bnt  that  the  resolution  adopted  was  that  an 
order  be  drawn  for  $6,500  in  payment  of  the 
water-works;  therefore  thei-e  was  no  binding 
force  in  the  resolution,  and  nosnfflcient  con- 
sideration for  the  city  warrant  or  order. 
That  the  city  has  no  power  under  the  stat- 
ute to  purchase  contracts;  therefore  the 
relators'  proposition,  even  If  accepted,  has 
no  binding  force  against  the  city.  Tliat  the 
works  are  mortgaged  to  the  amount  of  $1,- 
751  to  one  of  tlie  relatora,  and  are  subject 
to  mechanic's  and  other  liens  unknown  to 
respondent,  and  not  releHSed.  That  no 
appropriation  was  made  by  ordinance  or 
otherwise  for  the  payment  of  warrants  or 
orders  which,  by  mandamtu,  respondent  is 
sought  to  be  compelled  to  sign;  and  that 
no  appropriation  for  that  purpose  has  ever 
been  made  or  ia  now  in  existence;  there- 
fore no  obligation  devolves  on  respondent 
to  sign  warrants  or  orders  Cor  the  pay- 
ment of  said  sum  of  $6,500,  or  any  part 
thereof.  That  the  resolution  by  said  coun- 
cil directed  the  issue  of  warrants  or  orders  to 
G.  £.  Magoon,  attorney,  without  requiring 
any  delivery  or  conveyance  of  the  water- 
worlu  system,  and  the  application  of  the  re- 
lators makes  no  showing  why  a  warrant  or 
order  should  issue  to  Charles  E.  Magoon,  at- 
torney. Beapondent  says  that  by  the  terms 
of  the  Hgreement  of  the  city  of  Fairmont  with 
I.  £.  Williams  his  undertakings  were  to  1m 


completed  November  15, 1885,  which  was  not 
done;  therefore  the  arrangement  to  pay  $6,500 
under  the  proposition  of  October  25.  1886, 
nearly  one  year  after  the  time  for  the  full 
performance  of  the  contract  had  elapsed,  was* 
wholly  without  consideration,  and  was  void. 
That  the  bonds  voted  July  22.  1885,  were 
voted  to  enable  the  village  of  Fairmont  to 
perform  its  contract  with  I.  E.  Williams,  and 
for  the  payment  of  nothing  but  the  system 
of  water-worlis  that  day  contracted  for  with 
said  Williams;  and  that  the  proceeds  are  a 
fund  to  be  devoted  to  no  other  use  than  the 
payment  of  water-works,  fully  constructed, 
tested,  and  accepted  under  said  contract. 
That  the  attempt  to  pay  $6,500  for  works  not 
constructed,  but  whi(^  were  to  have  been 
constructed,  for  which  $8,916  would  hava 
been  due,  is  an  attempt  to  make  a  new  and 
different  contract  from  that  of  July  22. 1885; 
and  with  respect  to  carrying  out  such  at- 
tempt and  such  substituted  contract  respond- 
ent is  vested  with  a  j  udicial  discretion ;  there- 
fore his  action  cannot  be  controlled  by  man- 
damwf.  That,  as  shown  by  the  averments 
of  relators*  application,  N.  H.  Warren  &  Co. 
sold  and  assigned  their  interest  to  Palmer, 
Fuller  &  Go. ,  who  are  sole  owners  of  the  con- 
tract and  all  beneflts  thereunder  by  assign- 
ments of  Ira  B.  Williams.  That  the  interest 
of  other  relators  is  based  upon  the  alleged 
fact  that  N.  H.  Warren  &  Co.,  Fairbanks  & 
Co.,  and  John  Lanham  have  furnished  ma- 
terials, work,  and  labor  to  carry  out  the  un- 
dertakings of  the  contractors,  Williams  and 
bis  assignees,  against  whom,  and  not  the  city 
of  Fairmont,  their  claims  should  be  prose- 
onted.  That  the  issue  of  city  warrants  for 
the  payment  of  money  to  C.  E.  Magoon  as 
attorney  for  said  last-named  relators  is  wholly 
without  warrant  of  law,  and  they  have  no 
right  to  prosecute  this  action ;  and  an  there 
is  no  distinguishing  the  amount  due  each 
relator,  respectively,  the  proceeding  must 
fall.  That  as  to  wliether  they,  or  any  of  tliem, 
have  filed  a  claim  or  mechanic's  or  material- 
man's lien,  and  whether  others  claiming  such 
liens  have  filed  the  same,  respondent  is  not 
informed,  nor  does  he  know  whether  any 
claims  for  liens  have  been  released  against 
said  water-worlts.  That  relators  be  adjudged 
to  be  entitled  to  no  relief,  and  ttieir  cause  of 
action  be  forever  barred. 

The  stipulation  of  the  parties  to  this  appli- 
cation, filed  April  8.  1889.  as  to  certain  is- 
sues of  fact,  is  as  follows:  "It  is  hereby  stip- 
ulated and  agreed  by  and  between  the  par- 
ties to  this  action  that  the  warrant  on  which 
this  application  is  made  to  compel  tlie  mayor 
of  the  city  of  Fairmont  to  sign  was  drawn  in 
due  form,  as  provided  by  law,  and  was  duly 
signed  by  the  city  clerk  of  the  city  of  Fair- 
mont. That  the  same  was  presented  to 
Elisha  L.  Martin  for  his  signature,  and  thiit 
he  refused  to  sign  the  same.  That  the  origi- 
nal contract  entered  into  by  the  city  of  Fair^ 
mont  for  the  erection  of  said  water-worlcs 
herein  Involved  has  been  duly  assigned  to 
the  firm  of  Palmer.  Fuller  &  Co.  as  one  of 
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the  relators  herein.  That  there  has  been  ex- 
pended under  said  contract,  for  the  erection 
of  said  worbs.  the  sum  of  $17,500.  That 
Elisha  L.  Martin  was  at  the  oommen  cement 
of  this  action  mayor  of  the  cltj  of  Fairmont. 
This  stipulation  is  made  for  the  purposes  of 
this  action  alone.  Chaa.  £.  Maooon.  Atty. 
for  Relators.  Hobt.  Btan,  JMy.  for  Re- 
spondent." 

The  first  objection  argued  by  respondent's 
counsel  in  the  brief  is  that  there  Is  no  aver- 
ment  by  the  relators,  or  proof  submitted  with 
their  application,  that  any  appropriation  had 
been  made  from  which  the  warrant  mentioned 
could  be  paid,  even  had  it  been  signed  by 
the  mayor.  To  the  support  of  this  proposi- 
tion is  cited  section  8t>,  art.  1,  c.  14,  Comp. 
St.,  and  the  reported  case  of  City  of  Blair  v. 
Lantry,  21  Neb.  M7,  SI  N.  W.  Rep.  790. 
Thesection  cited  provides  that  "the city  coun- 
cil of  cities,  and  board  of  trustees  in  villages, 
shall,  within  the  first  quarter  of  each  fiscal 
year,  pass  an  ordinance,  to  be  termed  the 
'Annual  Appropriation  Bill,'  In  which  such 
corporate  authorities  may  appropriate  such 
sum  or  sums  of  money  as  may  be  deemed 
necessary  to  defray  all  necessary  expenses 
and  liabilities  of  such  corporation,  not  ex- 
ceeding tn  the  aggregate  the  amount  of  tax 
authorized  to  be  levied  during  that  year;  and 
in  such  ordinance  shall  specify  the  objects 
and  purposes  for  which  sucli  appropriations 
are  made,  and  the  amount  appropriated  for 
each  object  or  purpose.  No  further  appro- 
prlatioDB  shall  be  made  any  other  time 
within  such  fiscal  year,  unless  the  proposi- 
tion to  make  each  appropriation  has  been  first 
sanctioned  by  a  majority  of  the  legal  voters 
of  such  city  or  village,  either  by  a  petition 
signed  by  them,  or  at  a  general  or  special 
fllectioa  duly  called  therefor;  and  ajl  appro- 
priations shall  end  with  the  fiscal' year  for 
which  they  were  made."  The  money  which 
this  section  requires  to  be  annually  appro- 
priated as  a  condition  precedent  to  Its  being 
drawn  from  the  city  treasurer  is  the  money 
raised  or  authorized  to  be  raised  by  taxes 
'*to  be  levied  during  that  year."  This  is 
obvious  from  the  language  of  the  first  clause 
of  the  section;  but,  were  it  doubtful  as  to  Its 
construction,  and  its  being  limited  to  such 
moneys,  the  doubts  would  be  put  to  rest  by 
the  language  of  the  second  clause:  "Unless 
the  proposition  to  make  each  appropriation 
has  been  first  sanctioned  by  a  majority  of  the 
legal  voters  of  such  city  or  village."  Where 
a  propcnition  to  borrow  money  for  any  law- 
ful purpose  has  been  submitted  to  a  vote  of 
the  people  of  a  city  or  village,  the  proposition 
carried,  the  mon^  borrowed,  and  placed  in 
the  treasury,  such  money  Is  appropriated  for 
the  purpose  intended,  and  is  subject  to  the 
control  and  disposal  of  the  mayor  and  coun- 
cil of  tlie  city,  or  the  president  and  board  of 
trustees  of  the  village,  within  the  pnrview  of 
tile  appn^riaUon.  without  an  ordinance,  snch 
as  Is  required  to  tw  passed  in  the  section  cited. 

As  furUier  applicable  to  the  question,  I 
quote  from  the  respondent's  brief,  that: 


"The  proposition  voted  upon  May  25,  1885, 
was  this:  'Shall  the  chairman  and  board  of 
trustees  of  the  village  of  Fairmont  *  *  • 
have  power  to  borrow  money,  and  to  pledge 
the  property  of  said  village  of  Fairmont 
upon  its  negotiable  bonds  to  an  amount  not 
exceeding  ten  thousand  ($10,000)  dollars,  for 
the  purpose  of  coiutructlng,  maintaialng, 
and  operating  a  system  of  water-works  for 
the  said  village  of  Fairmont,  and  to  levy  a 
tax  on  the  taxable  property  of  said  village  of 
Fairmont,  in  addition  to  all  other  taxes,  suf- 
ficient to  pay  the  interest  on  said  bonds  as 
they  may  become  due  and  payable? '  **  And 
also  the  following,  from  the  same  brief, 
which  is  there  stated  to  be  section  4  of  the 
proposition  adopted  by  the  electors  of  the 
village  of  Fairmont,  to  borrow  money  "for 
the  purpose  of  constructing,  maintaining, 
and  i^ratlng  a  system  of  water-works." 
submitted  after  the  adoption  of  the  plans  of 
Ira  E.  Williams,  which,  so  far  as  the  record 
shows,  is  the  only  system  of  water-works 
ever  adopted,  or  contemplated,  by  said  city. 
"  That  ttie  proceeds  of  the  sale  of  said  bonds 
shall  be  paid  to  the  treasurer  of  the  said  vil- 
lage of  Fairmont  Immediately  on  the  sale 
thereof,  and  shall  be  by  a^id  treasurer  placed 
to  the  credit  of  the  'WaterFund.'  Said  bonds 
shall  be  denominated  'Water  Bonds.'  first  se- 
ries. The  money  obtained  therefor  shall  be 
used  for  the  purpose  hereinbefore  specified, 
and  the  necessary  expenses  connected  there- 
with, and  for  no  other  purpose. " 

The  precedent  cited  by  respondent,  of  City 
of  Blair,  V.  Lantry,  was  an  action  involving 
an  act  of  the  mayor  and  conncll  of  that  city 
in  purchasing  certain  land  for  the  enlarge- 
ment of  the  cemetery,  and  paying  therefor 
out  of  the  cemetery  fund,  without  an  appro- 
priation for  that  purpose.  It  was  there  held 
that  the  money  belonging  to  the  cemetery 
fund  could  not  be  used  by  the  city  council  in 
the  purchase  of  additional  grouuds  without 
an  appropriation,  or  without  a  proposition 
for  the  expenditure  having  been  sanctioned 
by  a  majority  of  the  legal  voters  of  the  city. 
In  the  case  at  bar  such  sanction  was  given. 
The  loan  and  the  expenditure  of  the  money 
involved  haTlI^;  been  approved  by  a  major- 
ity of  the  legal  votes  <tf  the  city,  it  is  not 
within  the  rule  and  authority  of  that  case. 
From  the  pleadings  and  evidence,  and  the 
stipulation  of  the  parties.  It  sufllciently  ap- 
pears that  the  city  of  Fairmont,  then  village, 
on  July  22.  1885,  contracted  with  Ira  £. 
Williams  for  the  erection  of  the  system  of 
water-worbs  specified  by  his  plans,  previous- 
ly adopted,  fbrthe  sum  of  So,916;  that  the 
work  was  undertaken  and  prosecuted  to  some 
state  of  (»mpletlon;  that  the  contract,  to- 
gether With  all  rights  and  expenditures  un- 
der it.  and  claims  for  compensation  therefor, 
were  assigned  by  Wil  liams,  and  by  mesne  con- 
veyance, to  the  relators;  that  for  the  purpose 
of  paying  for  the  erection  of  water-works, 
and  for  the  incidental  expenses  thereof,  the 
people  of  the  village,  now  city,  voted  to  bor- 
row f 10)000  by  the  issuanoe  and  conversion 
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of  n^tlable  bonds  to  tbat  amount;  that  In 
the  erection  of  the  water- works  the  contract- 
or and  his  asstgnees,  the  relators,  expended 
the  sam  of  $17,500 ;  that  the  works  were  not 
completed  within  the  time  provided;  that  two 
or  more  extensiona  of  the  time  were  made  to 
the  contractor,  or  his  suceessora,  respective- 
ly, eanylng  on  the  work,  for  tho  purpose  of 
overcoming  unexpected  difficulties  in  com- 
pleting it;  that  on  October  8.  1886,  a  propo- 
aition  was  made  bj  the  relators,  through  their 
attorney,  at  a  meeting  of  the  mayor  and  city 
council,  to  "transfer  all  the  titles  to  the  city 
of  Fairmont  of  the  city  WHter-w6rks  as  they 
now  stand  "  at  97,000.  This  proposition  was 
received  and  considered  at  an  adjourned 
meeting  of  the  mayor  and  city  council,  Octo- 
ber y,  1886,  "to  finiah  the  business  now  on 
hand,"  and  It  was  agreed  to  "accept  the  wsp 
ter-works  as  they  now  stand"  ^the  sum  of 
•6,500.  This  proposition  was  carried  by  a 
vote  of  three-fourths  of  the  council  affirma- 
tively, and  two  weeks  were  allowed  the  com- 
panies (meaning  the  relators)  to  accept  or  re- 
ject the  proposition.  On  October  25th.  fol- 
lowing, at  a  regular  meeting  of  the  mayor 
and  city  council,  the  relators,  through  their 
attorney,  accepted  the  terms  proposed  in  the 
formal  writing  herein  set  forth.  The  public 
contract  of  the  parties  to  this  proceeding  was 
then  complete.  It  was  further  resolved  by 
the  council  '*lhat  due  notice  be  given  for  pro- 
posals for  the  purchase  of  $10,000  In  water 
bonds,  the  time  to  receive  the  same  to  be  lim- 
ited to  December  1,  1886,  at  7  o'clock  p.  h., 
the  proposals  to  be  sealed  and  Qled  with  the 
city  clerk,  and  the  council  reserve  the  right 
to  reject  any  or  all  bids,  the  bonds  to  be  re- 
deemable at  the  Oscat  agency  of  Nebraska  in 
New  York  city,  according  to  statute;"  also, 
that  a  select  committee  of  the  mayor  and  two 
councilmen,  named,  attend  to  the  same.  On 
September  15,  1887,  at  a  regular  meeting 
of  the  mayor  and  council,  it  was  resolv^ 
that  an  order  be  drawn  on  tlie  water  fund 
for  $6,500  in  favor  of  Charles  £.  Magoon,  at- 
torney, in  payment  for  the  system  of  city 
water-works,  said  money  to  be  paid  in  pur- 
suance with  the  agreement  made  Octotwr  9, 
1886.  These  regular  proceedings,  in  con- 
formity to  law,  clearl^  show  that  the  water- 
works were  accepted,  and  agreed  to  be  paid 
for,  by  the  mayor  and  council  of  the  city  of 
Fairmont,  as  a  compromise  of  public  indebt- 
edness and  obligation.  The  works  were  not 
completed  as  to  time,  according  t<5' contract; 
whether  in  the  manner  contracted  for,  does 
not  appear  from  the  record. 

While  I  am  not  aware  thatexpress  aothor- 
Ity  is  given  to  cities,  or  to  the  mayor  and 
council  as  legislators,  to  settle  claims  of  this 
nature  by  compromise,  yet  the  power  of  set- 
tlement and  adjustment  must  Iw  held  to  exist, 
and  to  grow  out  of  their  general  corporate 
powers,  and  the  absolute  necessities  of  the 
case.  In  all  questions  of  city  legislation  the 
mayor  is  co-equ»l  with  the  council,  with  pow- 
«  to  veto  enactments;  but  necessarily  con- 
tent under  an  affirmative  two-thirds  vote  of 


the  council.  If  a  measure  passes  the  council 
by  a  majority  of  its  members,  and  the  mayor 
fails  to  interpose  an  objection,  he  is  held  to 
concur.  If  be  shall  interpose,  it  la  compe< 
tent  for  the  council,  upon  reconsideration, 
to  pass  it  by  a  two-thirds  vote  of  all,  when 
it  becomes  anactorordinanee,  notwithstand- 
ing his  disapproval.  But  in  all  executive 
duties,  the  o^inances,  resolutions,  and  votes 
of  the  mayor  and  council,  whether  passed 
with  the  concurrence  of  the  mayor  or  not- 
withstanding his  objections,  being  the  exec- 
utive officer,  he  is  obliged  to  execute  the 
duties  irrespective  of  his  sanction  or  his 
disapproval.  The  voters  of  Fairmont  hav- 
ing taxed  themselves,  and  appropriated  the 
moncQT,  for  a  system  of  water-works,  and  the 
city  council  having  provided  for  the  sale  and 
conversion  of  the  lx>nd8  issued  in  pursuance 
of  such  action  and  authority,  and  for  placing 
the  proceeds  in  the  water  fund  of  the  city 
treasury,  and  a  year  having  elapsed,  it  must 
be  presumed  that  the  money  was  still  in  the 
treasury,  when  the  warrant,  drawn  In  pur- 
suance of  the  action  of  the  mayor  and  coun- 
cil to  pay  the  relators  the  sum  of  $6,500,  In 
full  for  the  water-works,  was  presented  to 
the  mayor  for  his  signature.  It  was  there- 
fore his  imperative  duty  to  tiave  signed  the 
warrant;  but,  having  neglected  and  refused 
to  perform  that  duty,  the  state's  writ  of  man- 
damtts  will  Issue  to  enforce  it  upon  him. 
Writ  allowed.  The  other  judges  conenr. 


Statb  «o  rtf.  FoffFEB  at  ol.  «.  Babtoh  «f  aZ. 

(Suprvme  Court     Nttratka.  Oak  8*  laot.) 

Imtoxioatiko  LniDOHa— Lkbhbb— Kucdam  OS. 
D.  and  F.  severally  applied  to  the  city  ooon- 
cil  of  T.  for  Uoense  to  self  malt,  spirituous,  and 
Tinoas  liquors.  Sixty-four  citizens  of  T.  remoo- 
Btrated .  Upoo  a  daj  Mt  for  the  hea>tag,  the  coun- 
cil, by  a  nujority  vote,  granted  such  lIoMse^  The 
remoDstranU  took  an  appeal  to  the  district  ooart 
of  the  county.  Upon  trial  there,  the  proceed- 
ings and  order  of  the  city  oooncil  were  affirmed, 
aiA  the  ^peal  dlsmlaaad;  to  which  it  Is  aUeged 
by  the  remonstraaU  they  took  exceptions  and 
brought  the  cause,  as  to  both  applications,  to  this 
court  oQ  error,  where  the  same  is  pending  and 
undetefmined.  The  remonstrants,  pendente  Mte, 
appllea  lor  a  peremptory  writ  of  mandamus  re- 
quiring and  oommanaing  the  city  council  to  recall 
and  cancel  the  license  to  sell  liquors  Issued  to  i>. 
and  K,  respectively,  until  the  appeals  were  deter^ 
mined.  Held  that,  had  appUcauon  been  made 
while  the  appeals  were  pending  In  the  dlatrlot 
court,  a  mandamus  would  probably  have  been 
granted;  but  after  the  determination  of  the  ap- 
peals in  the  district  oonrt,  and  before  their  review 
on  error  or  appeal  in  this  court,  the  proceedings 
below  are  to  be  presumed  to  have  been  In  aocora- 
ance  with  law,  and  the  final  judgment  correct; 
and  this  ooart  will  not  therefore  Inlerfere  by  man- 
damus. 

(Syllatma  by  ^  Court.) 

ifandamna. 

S,  P.  DavidsoUt  for  relittors.  Clarmee  K, 
Chamberlain^  tar  respondents. 

Cobb,  J.  This  is  an  original  application 
In  the  name  of  the  state  of  Nebraska  on  the 
relation  of  Lavina  J.  Foster,  Maiy  A.  Mo* 
Kee,  Lucinda  Russell,  Mary  A.  Hilli  and 


Digitized  by 


260 


NORTHWESTEBN  REPORTER,  Vol.  43. 


(Neb. 


Charlotte  Barrow,  for  a  peremptory  writ  of 
mandamus  to  be  Issued  to  the  miiyor,  the 
councilmen,  and  the  city  clerk  of  the  city  of 
Tecumseh,  in  the  county  of  Johnson.  On 
June  14,  1889,  the  relators  served  sufficient 
notice  on  the  defendants  th»t  in  certain 
causes,  then  lately  determined  by  the  mayor 
and  councilmen  of  Tecumseh,  being  the  ap- 
plications of  James  Devinney  and  Robert 
Frost  for  licenses  to  sell  malt,  spirituous  and 
vinous  liquors  in  the  First  ward  of  said  city, 
and  the  remonstrances  thereto  of  the  relators 
and  otbeiti,  a  petition  in  error,  and  tran- 
script of  the  record,  with  waiver  of  sum- 
mons, and  notice  in  appeal,  were  filed  in  this 
court,  June  3,  1889,  by  the  relators,  making 
application  to  the  court  for  a  peremptory 
writ  of  mandamus  to  compel  the  defendants 
to  revoke  and  recall  the  license  to  sell  malt, 
spirituous,  and  vinous  liquors  in  said  city,  is- 
sued to  said  Devinney  and  Frost,  respective- 
ly,  and  setting  up  that  on  April  16,  1889. 
said  Devinney  and  Frost  each  Qled  with  the 
city  clerk  his  application  for  a  license  to  sell 
liquors  in  the  First  ward  of  said  city  for  the 
year  commencing  in  May,  1889;  and  on  May 
7th,  before  either  of  the  applications  were 
considered  by  the  defendants,  the  relators  and 
59  others  filed  their  remonstrances  against 
the  issuance  of  a  license  to  either  of  said  ap- 
plicants, with  tha  said  city  clerk,  averring 
good  and  sufficient  grounds  therefor;  and  on 
May  lOtb  said  remonstrances  were  consid- 
ered by  said  mayor  and  coundlmen,  upon 
evidence  and  argument,  and  were  overruled 
by  said  mayor  and  a  majority  of  the  council- 
men,  to  which  the  relators  excepted,  and  ap- 
pealed to  the  district  court  of  said  county 
therefrom.  It  was  ordered  by  the  mayor 
and  a  majority  of  the  council  t^t  said  appli- 
cations be  granted,  and  Ucenses  were  issued, 
to  which  the  relators  excepted,  and  from 
which  they  appealed  to  the  district  oonrt; 
and  OQ  May  11th,  after  procuring  the  evi- 
dence to  be  duly  certified  by  the  mayor  and 
dty  cleric,  the  eame»  with  a  transcript  of  the 
record  and  proceedings  in  said  cases,  was 
filed  and  docketed  on  appeal  in  said  court, 
and  on  May  24tb  said  causes  were  heard  and 
the  orders  and  judgment  of  the  mayor  and 
council  were  affirmed  in  said  district  court, 
to  which  the  relators  excepted,  and  filed  tlieir 
motion  for  a  new  trial,  which  was  overruled. 
Tbe  court  further  ordered  that  said  appeals 
be  dismissed,  to  which  the  relators  excepted. 
The  relators  aver  that,  notwithstanding  the 
premises,  licenses  were  issued  on  May  11. 
1B89.  to  both  of  said  applicants,  by  the  city 
clerk,  at  tbe  direction  of  the  mayor  and  coun- 
cil, but  gainst  all  of  Which  councilman 
George  Hill  voted,  and  in  favor  of  all  of 
which  all  the  other  councilmen  voted.  That 
on  the  24tb  day  of  May,  after  judgment  was 
entered  in  tlie  district  court  in  pursuance  of 
said  applications  for  license,  Devinney  and 
Froat  each  l>egan,  and  has  since  continued, 
the  sale  of  said  liquors  in  said  place  in  viola- 
tion of  law  and  against  the  rights  of  tlie  rela* 
tors,  and  their  co-remunstraals,  and  will  con- 


tinue to  sell  said  liquors  notwithstanding  tho 
pendency  of  said  cause  and  of  this  applica- 
tion; wherefore  the  relators  ask  for  a  per- 
emptory writ  of  mandamus  commanding  the- 
mayor  and  council  and  the  city  clerk  to  recall 
and  revoke  said  licenses  during  the  pendency 
of  said  appeal  and  proceedings  in  error,  and 
until  the  same  shall  have  been  fi  nail  v  deter- 
mined in  this  court.  The  defendants  W.  R. 
Barton,  mayor,  iind  0.  C.  Zutaveiu,  C.  U. 
Halstead,  C.  W.  Pool,  Jorith  Grim,  and  D. 
R.  Bush,  councilmen  of  the  city  of  Tecumseh, 
answered,  admitting  the  stateoient  of  facts- 
by  the  relators,  but  denying  that  ttiey  have 
refused  to  recall  and  revoke  the  licensei- 
granted  to  Devinney  and  Frost,  or  either  of 
them.  They  say  that  their  first  knowledge- 
that  proceedings  in  error  had  been  com- 
menced by  the  relators  was  the  service  of  no-^ 
tice  of  this  application  for  a  writ  of  manda- 
mus on  June  13th  and  14th,  the  days  on 
which  the  application  was  to  be  heard  at  the- 
state-bouse  in  Lincoln;  that  new  and  addi- 
tional evidence  was  admitted  at  the  bearing 
In  the  district  oourt,  and  no  bill  of  exceptions 
to  the  judgment  and  proceeding  has  been  pre- 
sented to  them  as  a  board,  or  been  settled  by 
the  judge  of  said  court,  and  no  undertaking- 
been  filed  as  required  by  law.  The  defend- 
ant Percy  A.'Brundag6  answering,  says, 
that  he  is  city  clerk  of  tne  city  of  Tecumseh; 
that  the  meetings  of  the  city  council  are  held 
on  the  first  Tuesday  of  each  month;  that  at- 
no  meeting  of  the  council  since  the  granting 
of  licenses  to  Devinney  and  Frost  after  the 
hearing  and  decision  of  the  district  court  lias- 
any  notice  been  brought  to  the  attention  of 
the  council  that  an  appeal  or  proceedings  in 
error  has  been  taken  to  the  supreme  oourt,  or 
any  request  made  to  revoke  or  annul  the  li' 
censes  granted  to  Devinney  and  Frost,  nor 
had  said  council  refused  to  revoke  and  annul 
said  Ucenses  or  either  of  them. 

Chapter  50  of  the  Compiled  Statutes,  en- 
titled "liquora,"  provides  for  the  granting 
of  license  for  the  sale  of  malt,  spirituous,  and 
vinous  liquors,  If  deemed  expedient,  by  thfr 
authorities  of  any  county,  city,  or  incorpo- 
rated Tillage,  and  directs  the  method  of  ap' 
plying  therefor,  and  of  conudering  and  al- 
lowing or  rejecting  such  applications.  Sec- 
tions 3  and  4  of  these  provisions  are  directly 
pertinent  to  tbe  questicms  involved  in  this 
application,  and  are  quoted:  "Sec.  S.  If 
there  be  any  objection,  protest,  or  remon- 
strance filed  in  the  office  where  the  applica- 
tion is  made  against  the  issuance  of  said  li- 
cense, the  county  board  shall  appoint  a  day 
for  hearing  of  said  ease,  and  If  it  shall  be  sat- 
isfactorily proven  tliat  the  applicant  for  li- 
cense has  been  guilty  of  the  violation  of  any 
of  the  provisions  of  tlils  act  witliin  the  space 
of  one  year,  or  if  any  former  license  shall 
have  been  revoked  for  any  misdemeanor 
against  the  laws  of  this  state,  then  the  board 
shall  refuse  to  issue  such  license.  Sec.  4. 
Ou  tbe  hearing  of  any  case  arising  under 
the  provisions  of  the  last  two  sections,  any 
party  interested  shall  have  process  to  cump^ 
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the  attendance  of  wftnesseSt  who  shall  have 
the  same  compensation  as  now  provided  hy 
law  in  the  district  court,  to  be  paid  hy  the 
party  calling  said  witnesses.  The  testimonj 
on  said  hearing  shall  be  reduced  to  writing, 
and  filed  in  the  office  of  application;  and  if 
Buy  party  feels  himself  aggrieved  hy  the  de- 
cision in  said  case  be  may  appeal  therefrom 
to  the  district  court;  and  said  testimony  shall 
be  transmitted  to  said  district  conrt;  and 
8nch  appeal  shall  be  decided  by  the  judge  of 
such  court  upon  said  evidence  alone."  This 
act,  and  especially  the  sections  quoted,  have 
been  severHl  times  before  this  court  and  their 
provisions  considered.  In  the  case  of  Stale 
V.  Bonafleld,  24  Neb.  517,  39  N.  W.  Bep. 
427.  Uke  questions  arose  upon  the  application 
for  a  writ  of  mandamtis  to  the  mayor  and 
city  council  of  Auburn,  to  compel  them  to 
sign  and  certify  to  the  district  court  the  evi- 
dence taken  at  the  hearing  of  an  application 
for  license  to  sell  liquors,  an  appeal  having 
been  talcen  by  the  remonstrant,  and  to  re- 
quire the  mayor  and  council  to  revoke  and 
recall  the  license  issued  to  respondent  Ford 
daring  the  pendency  of  the  appeal.  The  writ 
was  aUowed,  and  here  I  quote  the  Qrst  clause 
of  the  syllabus:  "Where  an  application  la 
made  to  the  city  council  for  a  license  to  sell 
intoxicating  liquors,  to  the  issuance  of  which 
a  remonstrance  is  filed,  and  upon  hearing  a 
license  is  ordered  to  issue,  it  is  the  duty  of 
the  council,  upon  notice  of  appeal  being  giv- 
en, to  withhold  the  license  until  the  expira- 
tion of  a  sufflcient  time  within  which  an  ap- 
peal may  be  taken  to  the  district  court  by  the 
remonstrants.  Where  such  license  is  issued, 
and  the  appeal  Is  taken,  it  is  the  duty  of  the 
conncil  to  recall  such  license  until  the  ap- 
peal ia  decided  by  the  district  court,  and  in 
case  of  their  refusal  mandamus  will  issue  to 
compel  action."  It  follows  from  this,  imd ; 
from  previous  cases  in  this  coui-t,  that  where 
an  application  for  license  is  resisted  by  re- 
monstrance, and  an  appeal  is  taken  from  the 
action  of  local  authority  gralnting  such  li- 
cense, the  proceedings  are  deemed  and  taken 
to  be  in  limine,  until  the  judgment  of  the 
district  court  is  given  thereon;  and  a  license 
issued  and  delivered  pending  such  appeitl  is 
held  to  be  improvidently  granted,  and  Its  rev* 
ocatfon  and  recall  will,  upon  due  process,  be 
enforcud  by  mandamus. 

The  question  raised  in  the  present  applica- 
tion, as  I  understand  It,  is  to  extend  and  en- 
large that  suspension  of  the  power  of  county 
and  city  authorities  to  act  in  such  cases,  not 
only  until  the  final  judgment  of  the  district 
court,  but  also  until  the  further  review  of 
the  proceedings  in  error,  or  upon  appeal,  ia 
this  court.  It  appears  from  ^e  averments 
ot  the  rdators  that  on  Uay  II,  1B89,  after  no- 
tice of  appeal  by  the  remonstrants  to  the  dis- 
trict court,  and  before  the  hearing  of  the 
same,  licenses  were  Issued  upon  both  Hppli- 
caUuns;  but  it  further  appears  Uiat  the  Ucen- 
seee  only  availed  themselves  of  their  privi- 
lege, and  sold  under  their  licenses  after  the 
bwiing  and  final  judgment  in  their  favor  of 
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the  district  court.  Doubtless,  under  the  de- 
cision of  the  supreme  court  cited  and  referred 
to,  had  application  for  maTtdamtis  hean  made 
after  the  issuance  of  the  licenses,  and  before 
the  final  judgment  of  the  district  court  upon 
the  case  appealed,  such  licenses  would  have 
been  held  as  prematurely  issued,  and  their 
revocation  enforced.  Quite  another  and  dif- 
ferent question  arises  upon  the  application 
being  made  after  the  final  judgment  thereon 
of  the  district  court. 

The  sale  of  malt,  spirituous,  and  vinous 
liquors  in  this  state  ia,  prima  facie,  unlaw- 
ful, and  is  prohibited.  The  statute,  howev- 
er, points  out  and  permits  a  method  by  which 
proper  persons  may,  by  the  use  and  compli- 
ance of  prescribed  means,  and  with  the  ap- 
proval and  concurrence  of  constituted  au- 
thorities, obtain  license  to  sell  intoxicating 
liquors  upon  terms  and  restrictions  which,  if 
complied  with,  and  strictly  kept,  the  sale  be- 
comes legal,  and  Is  tolerated.  These  pre- 
scribed methods  commence  with  the  applica- 
tion to  the  proper  local  board.  In  case  there 
la  no  remonstrance  to  an  application,  they 
end  substantially  with  the  hearing  of  the 
board.  But  In  ease  of  remonstrance  they 
provide  for  a  proper  time  and  hearing  of  evi- 
dence in  support  of  the  remonstrants,  and  of 
all  parties  interested.  In  case  of  appeal, 
they  are  continuous  until  the  final  hearing, 
trial,  and  judgment  of  the  district  court. 
The  law  does  not  provide  for  the  farther  con- 
tinuance of  formula  and  proceedings  in  order 
toexclude  Improper  persons  from  license,  ex- 
cepting the  abstract  rule  of  the  constitution 
and  laws  that  all  persons  aggrieved  shall 
have  a  final  hearing  in  the  supreme  court. 
At  the  initial  and  commencement  the  pre- 
sumption of  law  is  against  the  issuance  of 
the  license,  and  the  presumption  runs  through 
to  the  end  of  the  prescribed  proceedings' re- 
quired in  such  cases.  We  are  asked  to  ex- 
tend that  presumption  until  all  suggested  er- 
rors in  the  district  court  shall  be  further  ex- 
amined. Ill  my  judgment,  that  could  not 
be  done  without  a  departure  as  well  from 
the  spirit  of  the  law  as  from  that  line  of 
equity  and  consistency  which  must  be  pre- 
served in  judicial  proceedings.  Practically 
such  a  construction  would  nullify  tbe  Btat> 
ute  governing  such  cases,  and  provide  for 
tbe  accomplishment,  by  litigation  and  con- 
tention, of  that  which  has  been  regarded  as 
an  important  moral  and  political  question  to 
be  controlled  by  the  people  themselves.  The 
district  court  Is  one  of  general  jurisdiction. 
To  it  the  people  must  appeal,  primarily,  for 
protection  in  lUl  personal  and  property  rights. 
The  presumption  of  law  is  always  in  favor  of 
tbe  correctneas  of  its  judgments  and  proceed- 
ings. Xevertlieless  there  is  an  appeal  avail- 
able in  proper  cases,  but  pending  such  ap- 
peal the  decision  of  the  court  is  to  be  regard- 
ed, prima  faaie^  as  correct. 

We  are  informed  by  the  relators  that  tbe 
cases  of  the  Itceiues  are  now  pending  in  this 
court,  both  on  appeal  and  in  error,  brought 
up  from  the  district  court.   If  upon  the  hoir- 
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tng  here  it  should  be  found  that  manifest  In- 
justice or  reversible  error  has  occurred,  the 
judgment  below  would  be  reversed,  and  with 
its  reversHl  will  again  obtain  the  presumption 
against  the  issuance  of  license,  and  of  that 
already  Issued  for  the  sale  of  intoxicating 
liquors  to  the  parties  applying;  but  until 
then  the  presumption  of  law  has  established 
the  Judgment  b^ow,  and  it  also  attaches  to 
the  licens(>8  granted.  The  writ  is  therefore 
denied.   The  other  Judges  concur. 


Waltham  9.  Town  op  Uvllallt. 

(Supreme  Court  of  Nebraska.  Oct  8, 1889.) 
PooK  Ain>  F00R-L1.WS— Zjiabiutt  roB  StrppoBT. 

1.  The  aereral  townBhipB  of  a  county,  orf^n- 
ised  under  the  townthlp  system  of  goverDment, 
are  charged  by  law  with  the  oare,  support,  ana 
maiDtenanoe  of  paupers  resUUng  vad  legally  set- 
tled therein  respectively. 

2.  Thesuperv^wrsof  titeretpeoUTetownshtpa 
are  the  officers  charged  by  law  with  the  duty  of 
oarlDg  for  and  oontraotinff  for  tiielr  support  and 
maintenance,  and,  when  taey  so  contract,  and  the 
contractor  earns  money  under  snoh  contract  by 
famishing  such  support  and  maintenanoe,  in  good 
faith,  aooording  to  the  terms  of  the  contract,  the 
township  is  liable  and  legally  bound  therefor;  and 
such  liaoility  cannot  be  avoided  by  refusing  or 
neglecting  to  vote  and  levy  the  necessary  taxes  for 
Its  payment. 

iSylUOna  by  the  Court.) 

Kidd  &  Porter  and  F.  B,  Beall,  for  plain- 
tiff in  OTor.  Lamb,  BieketU  A  Wtlaottt  tor 
defendant  in  error. 

Cobb,  J.  This  action  la  brought  on  error 
by  the  plaintiff  below  to  the  judgment  of  the 
district  court  of  Harhui  county.  The  plain- 
tiff complained  of  the  town  of  MuUally,  in 
said  county,  for  services  rendered  in  the 
cars  and  support  of  A.  E.  Davis,  a  pauper  of 
said  township,  from  November  26,  1883, 
to  August  12,  ltj87.— 198  weeks.-^at  S9 
per  week,  amounting  to  the  sum  of  $1,737, 
which  services  were  rendered  at  the  defend- 
ant's instance  and  request,  and  for  which  the 
defendant  promised  to  pay  the  plaintiff,  on 
demand,  such  sum  as  they  were  reasonably 
worth.  Such  services,  the  plaintiff  alleges, 
were  reasonably^  worth  the  sum  of  nine  dol- 
lars per  week,  as  stated;  and  that  on  March 
27, 1888,  the  plaintiff  presented  to  the  super- 
visor of  the  defendant  her  account  therefor, 
duly  verified,  which  was  wholly  disallowed  by 
the  defendant  at  its  regular  meeting  to  con- 
sider the  same,  in  April,  1888.  The  defend- 
ant  appeared  by  attorney,  and  demurred  to 
the  iilaintiff's  petition  for  the  reason  that  the 
facts  stated  are  not  suiflctent  to  constitute  a 
cause  of  action,  which  was  sustained  by  the 
court,  with  judgment  for  defendant's  costs, 
to  which  the  plaintiff  excepts,  and  assigns  as 
error  that  the  court  erred  in  sustaining  the 
demurrer  of  defendant  to  the  plaintiff's  peti- 
tion. 

The  law  for  the  government  of  towns  in 
those  counties  where  the  system  of  township 
organization  has  been  adopted  is  far  from 
perfect  or  oomprehenaive  in  its  provisions; 


yet  there  is  probably  enough  to  be  found  In 
the  statute-book  to  warrant  the  holding  that 
upon  such  towns  is  imposed  the  duty  of 
caring  for  and  supporting  its  local  jioor.  In 
all  states  and  counties  of  which  I  tiave  any 
knowledge,  this  duty,  as  well  as  the  powers 
necessary  to  its  discharge,  is  imposed  upon 
the  smallest  aubdirislon  of  rural  municipal 
government.  Among  the  powers  invested 
in  the  electors  of  the  township  by  section  13, 
art.  4,  c.  18,  Comp.  St.,  is  that  of  directing 
the  raising  of  money  by  taxation  "for  the 
support  of  the  poor  within  the  town;"  but 
that  power  is  not  to  be  exercised  when  the 
county  board  of  the  county  have  established 
a  poor-house  under  the  statute  of  our  state. 
Section  of  the  same  act  provides  that  "the 
following  shall  he  deemed  town  charges,  to- 
wit:  The  compensation  of  town  officers,  for 
services  rendered  their  respective  towns ;  con- 
tingent expenses  necessarily  incurred  for  the 
use  and  benefit  of  the  town;  the  moneys  au- 
thorized by  the  vote  of  any  town-meeting  for 
any  town  purpose;  and  every  sum  directed 
by  law  to  be  raised  for  town  purposes. "  Sec- 
tion 54.  following,  provides  that  "the  mon- 
eys necessary  to  defray  the  town  charges  of 
each  town  shall  be  levied  on  the  taxable  prop- 
erty in  such  town.  In  the  manner  prescribed 
by  law  for  raising  revenue.  The  rate  of  taxes 
for  town  purposBS  shall  not  exceed  fur  roads 
two  mills  on  each  dollar  of  the  valuation ;  for 
bridges,  two  mills  on  each  dollar  of  the  valu- 
ation; for  all  other  purposes,  three  mills  on 
each  dollar  of  the  valuation.  And  If  the  elect- 
ors, at  the  annual  town-meeting,  fail  to  vote 
a  tax  to  pay  the  town  charges  hereinbefore 
specified,  or  the  town  board  fail  to  certify  up 
to  the  county  board  the  amount  of  tax  voted, 
if  any,  by  a  town-meeting,  then  the  county 
board  shall  have  power,  and  it  shall  be  the 
duty  of  such  county  board,  to  levy  upon  the 
taxaUe  property  in  said  town  a  tax  suflBcIent 
to  pay  all  such  town  charges."  Considering 
these  provisions  together,  it  Is  the  duty  of 
each  township  to  vote  a  tax  at  each  annual 
town-meeting  sufficient  to  meet  such  expenses 
in  the  support  and  maintenance  of  the  town 
poor  as  may  be  reasonably  anticipated;  and  It 
in  any  case  such  duty  is  neglect«l,  tlien  it  be- 
comes the  duty  of  the  county  board  to  levy 
upon  the  taxable  property  of  such  township 
a  tax  sufficient  to  pay  all  of  sucli  town  charges. 
It  seems  to  be  the  contention  of  the  defend- 
ant In  error  that  a  township  may  avoid  the 
obligation  of  supporting  its  poor  by  simply 
refusing  to  vote  a  tax  for  that  purpose.  I  do 
not  agree  with  that  proposition,  nor  that  the 
power  or  duty  of  the  town  supervisor  to  bind 
the  town  by  contract  for  the  support  of  a  poor 
person  in  such  township  depends  upon  the 
fact  of  there  being  money  on  hand  In  the 
township  treasury,  raised  for  such  puri^ose; 
but.  on  the  contrary,  that  the  supervisor 
may,  in  the  discharge  of  his  official  duty,  in- 
cur a  legal  obligation  on  the  part  of  the  town- 
ship for  the  support  of  a  township  pauper. 

Sections  87,  ii8,  and  89  of  the  statute  pro- 
vide: "37.  The  supervisor  of  each  town 
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(who  shall  be  ex  officio  OTerseer  of  the  poor) 
Bball  attend  the  regular  meetings  of  the  board 
of  supervisors  of  the  county,  nnd  every  ad- 
journed or  special  meeting  of  said  board  of 
which  he  shall  haveuotice;  he  shall  receive 
all  accounts  which  may  be  presented  to  him 
against  the  town;  he  shall  lay  before  the 
board  of  supervisors  such  copies  of  entries 
concerning  moneys  to  be  rais^  la  his  town 
as  shall  be  delivered  to  him  by  the  town- 
cl^rk.  3tj.  He  shall  keep  a  Just  and  true  ac- 
count of  the  receipts  and  expenditurts  of  all 
moneys  which  shall  come  into  his  hands  by 
virtue  of  hia  office,  In  a  book  to  be  provided 
for  that  purpose  at  the  expense  of  the  town, 
and  said  book  stiall  be  delivered  to  bis  sue- 
oessor  in  office.  89.  On  Tuesday  preceding 
the  annual  town-meeting  he  shall  account  to 
the  town  board  for  all  moneys  received  and 
disbursed  by  him  in  his  official  capacity. " 

These  provisions,  while  but  a  mere  skele- 
ton of  townstiip  government,  are  sufficient  to 
point  out  the  duties  of  the  supervisor,  and  of 
the  town  board,  in  regard  to  the  care  and 
support  of  the  poor. 

The  defendant  in  error,  in  its  brief,  says 
that  "if  the  plaintiff  was  dissatisfied  with  the 
rejection  of  her  claim  by  defendant  her  only 
remedy  was  appeal  to  the  district  court,  as  in 
claims  rejected  by  the  county  board."  In  re- 
ply to  this  proposition,  the  question  aa  to 
whether  this  case  was  brought  to  this  court 
by  appeal,  or  not,  does  not  arise  upon  demur- 
rer. If  it  did,  we  would  then  have  to  say 
that  it  does  not  appear  from  the  record  in 
what  manner  the  cause  was  brought  into  the 
district  court,  whether  by  appeal  or  original 
process;  but,  as  there  must  be  further  pro- 
ceedings in  the  case,  I  will  observe  that  I 
know  of  no  authority,  nor  are  we  cited  to 
any,  for  taking  a  claim  either  from  a  town 
board,  or  a  town-meeting,  to  the  district 
court  by  appeal.  It  is  true  that  section  580 
of  the  Code  provides  that  "a  judgment  ren- 
dered, or  final  order  made,  by  a  probate  court, 
justice  of  the  peace,jor  any  other  tribunal, 
board,  or  ofQcer  exercuiug  judicial  functions, 
and  inferior  in  Jurisdiction  to  the  district 
conrt,  may  be  reversed,  vacated,  or  modified 
the  district  court. "  But  thU  is  not  the 
provision  relied  on  by  counsel,  but  rather 
that  of  section  87,  art.  1.  c.  18,  Gnmp.  St., 
which  provides  that  "when  the  claim  of  any 
person  against  a  county  is  disallowed,  in 
whole  or  in  part,  by  the  county  board,  such 
■  person  may  appeal  from  the  decision  of  the 
board  to  the  district  comi  of  the  same  coun- 
ty, causing  a  written  notice  to  be  served 
on  the  county  clerk  within  20  days  after  mak- 
Ing  .su<^  decision,  and  executing  a  bond  to 
such  county  with  sufficient  secunty,  to  beap< 
proved  by  the  county  elerk,  conditioned  for 
the  faithful  prosecution  of  said  appeal,  and 
the  payment  of  all  costs  tliat  shall  be  ad- 
judged against  the  appellant."  This  provis- 
ion, substantially  in  ita  present  form,  has 
been  in  force  since  1859.  In  the  case  of  Bail- 
road  Co.  V.  Washington  County,  8  2feb.  30.  In 
the  opinion  by  Jastlce  OaktTi  the  court  say 


that  "the  act  of  February  15,  1869,  provides 
for  a  board  of  equalization  for  the  opunty." 
and  that  the  county  commissioners  of  each 
county  shall  constitute  such  board.  This 
"l>oard  of  equalization"  is  a  new  one,  cre- 
ated for  a  distinct  object  and  purpose,  difTer- 
ent  in  name  from  that  of  a  "  board  of  county 
commissioners,  and  from  the  decisions  of 
this  new  board  there  is  no  statutory  provis- 
ion for  an  appeal  to  the  district  court;  hence 
there  is  no  remedy  by  appeal  from  ita  decis- 
ions." Section  580  of  the  Civil  Code  was  in 
force  at  the  time  this  decision  was  made,  but 
seems  not  to  have  been  referred  to  in  that 
branch  of  the  decision.  But,  in  a  subse- 
quent portion  of  the  opinion,  it  was  held  that 
the  proceedings  of  the  county  commissioners, 
sitting  as  a  board  of  equalization,  being  the 
filial  order  of  a  board  of  inferior  jurisdiction 
to  the  district  court,  a  petition  in  error  was 
the  proper  remedy,  and  was  allowable  by 
statute.  The  distinction  between  the  appli- 
cation of  a  former  provision  of  law  giving  an 
appeal  and  one  giving  a  remedy  by  error  to 
the  decisions  of  a  new  board,  subsequently 
created,  as  to  both,  was  not  drawn,  and  does 
not  appear  from  the  opinion.  The  conclu- 
sion, however,  is  that,  when  there  are  exist- 
ing provisions  of  law  giving  a  remedy  by  ap- 
peal from  decisions  of  a  board  then  Ui  exist- 
ence, that  remedy  does  not  pertain  to  the  de- 
cisions of  a  board  subsequently  created  by 
law;  but  that,  when  such  remedy  is  given  by 
error  from  the  final  decisions  of  any  pro- 
bate court,  justice  of  the  peace,  or  any  other 
tribunal,  board,  or  officer  exercising  judicial 
functions  inferior  to  the  district  court,"  such 
decision  may  be  reversed,  vacated^  or  modi- 
fled  by  the  district  court;  and  tlie  conclusion 
is  drawn  that  it  may  be  reached  by  proceed- 
ings in  error.  But  the  question  remains, 
from  the  decision  of  what  board  or  tribunal 
should  the  plaintifT  in  error  have  appealed? 
or,  rather,  of  what  board  did  she  complain  in 
her  petition  in  the  court  below?  In  this  re- 
gard, her  petition  is  neither  definite  nor  cer- 
tain; and,  had  the  defendant  moved  for  a 
rule  making  it  definite  and  certain,  it  should, 
properly,  have  been  allowed.  The  language 
is  "that  on  Marcli  27,  1888,  the  plaintiff  pre- 
sented to  William  Waggoner,  snpervlsor  of 
said  town  of  Mullally,  her  account,  duly  veri- 
Qed,  which  account  was  wholly  disallowed 
by  aald  town  at  theli  regular  meeting  in 
April,  1888. "  Whether  this  refers  to  a  meet- 
ing of  the  township  board,  consisting  of  the 
supervisor,  township  elerk,  and  justice  of  the 
peace,  or  to  the  town-meeting,  required  by 
law  to  be  held  on  the  first  Tuesday  of  April 
of  each  year,  does  not  appear.  If  the  former, 
then  the  question  arises,  does  that  board  ex- 
ercise judicial  functions?  If  so,  proceedings 
In  error  would  lie  from  its  decision,  rejecting 
a  claim,  to  the  district  court.  I  am  of  the 
opinion,  however,  that  the  township  board  in 
no  instance  eserdses  judicial  functions,  or  at 
least  does  not  in  a  case  of  auditing  and  pass- 
ing upon  an  account  for  supporting  a  pauper 
in  accordance  with  the  contract  of  the  town- 
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ship  made  In  Its  behalf  hy  the  superv^r. 
The  daties  which  it  exercisea  In  such  case  are 
simply  those  of  an  aadlting  board,  to  be  gov- 
erned by  facts  and  figures  alone,  withont  ju- 
dicial learning  or  discretion.  If  tlie  claim  of 
the  plaintiff  in  error  was  rejected  at  the  town- 
meeting,  by  the  people  in  their  primary,  elect- 
ive, and  governmental  capacity,  I  think  it 
ronet  be  conceded  that  neither  appeal  nor  er- 
ror lies  from  their  decision. 

I  will  now  repeat  that  it  seems  clear  to  me 
that  a  township  in  a  county  organized  upon 
such  basis  is  the  proper  organization  to  be 
charged,  and  is  by  law  diarged,  with  the  sup- 
port and  maintenance  of  the  poor  residing 
and  legally  settled  therein;  and  that  the  su- 
pervisor is  the  proper  officer  to  be  charged 
with  the  duty,  and  is  by  law  so  charged,  of 
looking  after  such  poor,  and  contracting  for 
their  support,  care,  and  maintenance;  and 
that  when  he  does  so  contract — probably  with- 
in limits — for  support  and  maintenance,  and 
the  contractor  complies,  in  good  faith,  the 
township  is  legally  liable  and  bound  therefor; 
and  such  liability  cannot  be  avoided  by  refus- 
ing, or  simply  neglecting,  to  vote  and  levy 
the  necessary  taxes  for  its  payment.  The 
jndginent  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings, 
with  instructions  to  allow  the  plaintiff  to 
amend  her  petition  as  she  may  be  advised. 
Judgment  aooordingly.  The  other  Judges 
concur. 


BiERBOWEB.  Marshal,  et  al,  v.  Singer. 
{Supreme  Court  of  Nebraska.   OcL  8, 1889.) 
WHoSGrnL  Attachment. 
Evidence  exsmined,  aad  held  to  rastaln  the 
verdict  of  the  jury. 
(SyUalma  by  the  Court.) 

Error  from  district  court,  Douglas  county; 
Wakblkt,  Judge. 

Bartlett  A  Cominh,  for  plaintifb  in  error. 
J.  C.  Cowin,  for  defendant  in  error. 

Reese.  0.  J.  This  action  was  instituted 
in  the  district  court  of  Douglas  county  by 
defendant  in  error  against  .plaintiff  in  error 
upon  his  official  ix>nd  as  United  States  mar- 
shal, together  with  the  other  plaintiffs  in  er- 
ror as  his  sureties  thereon.  In  addition  to 
the  allegations  as  to  the  official  capacity  of 
plaintiff  in  error,  the  execution  of  the  bond 
with  the  other  plaintiffs  in  error  as  sureties, 
it  was  alleged  that  about  the  9th  day  of 
March,  1885,  an  order  of  attachment  was  is- 
sued out  of  the  circuit  court  of  tlie  Uniteil 
States  for  the  district  of  Nebraslia  in  a  cause 
therein  pending,  wherein  the  Friend  Bros. 
Clothing  Company  was  plaintiff  and  Her- 
man Gross,  Joseph  Gross,  and  Moritz  Gross, 
partners,  doing  business  under  the  firm 
name  of  Gross  Bros.,  were  defendants, 
directed  to  the  said  marshal,  commanding 
him  to  attach  the  property  of  the  said  de- 
fendants. Gross  Bros.,  within  the  district, 
and  not  exempt  from  such  seizure.  The 
amount  of  the  demand  of  the  Friend  Bros. 


Clothing  Company  was  •1,430.43.  with  the 
interest  thereon  from  January,  1875,  at  7 
per  cent.,  together  with  $50,  Uie  probable 
cost  of  the  action.  Also  another  attachment 
in  favor  of  the  same  parties  for  the  sum  of 
•508.50,  with  interest,  together  with  the 
sum  of  ftSO,  the  probable  cost  of  the  action. 
That  plaiotift  in  errOT,  by  virtue  of  the  two 
writs  of  attachment,  levied  upon  a  large 
amount  of  property,  which  is  described  in 
the  petition,  amotmtinir  to  the  alleged  value  of 
•8,046,  all  of  which  said  property  was  claimed 
by  defendant  in  error  as  his  property,  and 
that  no  part  thereof  was  the  property  of  Gross 
Bros.,  who  were  the  defendants  in  the  ac- 
tion, and  that  defendant  In  error  was  dam- 
aged to  the  full  amount  of  the  value  thereof. 
As  a  second  cause  of  action  it  was  alleged 
that  plaintiff  had  been  damaged  in  the  sum 
of  •S.580  by  the  action  of  plaintiff  in  er- 
ror In  depriving  him  of  the  use  of  a  farm  ui^ 
on  which  his  property  was  situated,  by  rea- 
son of  the  removal  of  tlie  personal  property 
described  in  the  petition,  and  which  consisted 
of  live-stock,  some  of  which  was  work- 
horses used  on  the  farm  for  the  cultivation  of 
the  land;  also  in  the  removal,  at  improper 
times,  of  a  large  number  of  hogs  and  cattle, 
which  were  being  fed  and  prepared  for  the 
market;  together  with  a  large  rjuantity  of 
com  and  other  grain  upon  the  farm.  To 
this  petition  plaintiff  in  error  filed  liia 
amended  answer,  in  which  the  fact  -of  the 
levy  upon  the  property  was  admitted,  but  the 
ownership  of  defendant  in  error  was  denied, 
and  it  was  alleged  that  it  was  the  property  of 
Gross  Bros.,  and  upon  that  ground  plaintiff 
in  error  justified  tlie  seizure.  The  official 
character  of  plaintiff  iu  error,  and  the  fact  of 
the  attachment  having  been  placed  In  his 
hands,  were  admitted.  It  was  averred  that 
the  alleged  transfer  of  the  property  from 
Gross  Bros,  to  defendant  in  error  was  fraud- 
ulent, and  was  made  in  pursuance  of  a  con- 
spiracy entered  into  between  defendant  in 
error  and  his  relatives  to  cause  their  prop- 
erty to  be  transferred  to  him  in  fraud  of  the 
many  creditors  of  the  firm  of  Gross  Bros., 
and  for  the  purpose  of  hindering  and  delay- 
ing them  In  the  collection  of  their  debl^. 
The  possession  of  said  property  by  defendant 
in  error  was  denied,  and  it  was  alleged  that 
the  transfer  of  the  property  to  him  was  only 
colorable,  and  that  he  never  had  at  any  time 
assumed  the  possession  or  control  thereof, 
but  that  it  was  allowed  to  remain  upon  the  ■ 
farm  of  one  of  the  members  of  the  firm  of 
Gross  Bros.,  the  same  as  before,  and  that  de- 
fendant in  error  had  never  claimed  any  own- 
ership of  the  property  until  after  the  levy  un- 
der the  attachment  referred  to.  All  allega- 
tions of  the  petition  save  those  above  no- 
ticed were  denied.  To  this  answer  defend- 
ant In  error  filed  a  reply,  in  which  he  admit- 
ted the  suit  in  favor  of  the  said  Friend  Bros. 
Clothing  Company  against  Gross  Bros. ;  the 
Issuance  of  an  attachment;  the  levy,  etc.,  as 
set  out  in  plaintiff's  answer;  and  the  execu- 
tion of  the  bill  of  sale;  but  denied  all  other 


Digitized  by 


BZERBOWER  0.  SINOEB. 


255 


allegations  ecmtafned  in  tbe  answer.  He 
also  alleged  thnt.  if  any  fraud  existed  at  the 
time  of  the  transfer  of  the  property  to  him, 
he  had  no  knowledge  of  the  same;  that  he 
did  not  know  of  tbe  great  amount  of  Indebt- 
edness of  the  firm  of  Gross  Bros. ;  and  that 
tb*^  sale  of  property  was  made  to  him  in  good 
ftiith,  in  payment  of  an  amount  dae  him  from 
the  said  drm  of  Qross  Bros.,  and  that  before 
the  signing  of  tlie  bill  of  sale  which  was  exe- 
cuted by  them  to  him,  but  apon  the  con- 
Bummatlon  of  the  sale,  tlw  property  thentin 
■peeiQed  was  turned  over  to  him,  and  placed 
in  his  possession.  That  he  employed  Moritz 
Gross,  one  of  the  firm  of  Gross  Bros.,  as  his 
agent,  to  take  chHrge  of  the  property  and 
keep  it  npon  the  farm  referred  to.  It  is  not 
deemed  necessary  to  notice,  with  any  greater 
particularity,  the  allegations  of  the  pleadings, 
for  the  reason  that  the  issues  presented  to 
this  court  are  quite  narrow,  and  are  fully 
covered  by  what  we  have  already  stated. 

A  Jury  trial  was  iiad,  which  resulted  in  a 
general  verdict  in  favor  of  defendant  in  er- 
ror, and  assessing  his  damages  at  the  sum  of 
^,061.81.  A  motion  for  a  new  trial  was 
filed,  and  which  was  overmled  by  the  district 
court,  and  judgment  rendered  on  the  verdict 
of  the  jury.  From  such  judgment  plaintiff 
in  error  brings  the  case  into  this  court  by 
proceedings  in  error.  The  assignment  of 
error  contdned  in  the  petition  is  that  the 
oonrtprred  in  overruling  the  moUon  for  a 
'  new  trial  herein,  for  the  reason  that  the  ver- 
dict was  not  sunned  by  sufficient  evidence 
and  was  contrary  to  law;  thus  presenting 
thereby  bat  one  question  in  the  case,  and 
that  is  tbe  contention  of  plaintiff  in  error  that 
the  verdict  of  the  jury  was  not  supported  by 
sufficient  evidence. 

Prior  to  entering  upon  an  examination  of 
this  question  it  may  be  remarked  that  a  con- 
siderable portion  of  the  briefs  of  both  parties 
is  given  to  tbe  discussion  of  the  instructions 
of  the  district  court  gives  to  the  Jury  upon 
the  trial,  and  in  the  ruling  of  the  court  In 
excluding  from  the  jury  certain  instructions 
asked  by  plaintiff  in  error.  While  these 
questions  cannot  arise  upon  the  asslfmraent 
in  the  petition  in  error,  yet  we  have  carefully 
examined  all  the  instructions  referred  to  in 
the  brief  of  plaintiff  in  error,  and  in  fact  all 
tbe  instructions  given  and  refused  by  the 
court  upon  the  trial;  and  while,  owing  to 
their  great  length,  it  would  extend  this  opin- 
ion beyond  reasonable  bounds  to  set  them 
out  In  full,  we  deem  it  proper  to  say  that  in 
car  view  all  the  questions  presented  by  coun- 
ael  in  the  cAse  upon  the  trial  were  fully  and 
thoroughly  submitted  to  the  jury  by  the  in- 
structions given  by  tbe  trial  court,  and  that, 
upon  an  examination  <3t  the  whole  of  tbe  in- 
structions given,  we  do  not  think  they  are 
open  to  the  criticism  made  by  plaintiff  in 
«rror,  or  that  he  has  been  prejudiced  by  any 
Instructions  given  by  the  court. 

The  question  to  which  our  attention  has 
been  particularly  directed  is  the  one  present- 
-ed  by  petition  tn  enor^  and  upon  this  we 


have  devoted  the  greater  portion  of  the  time 
given  to  the  case.  The  bill  of  exceptions  is 
quite  voluminous,  and  it  would  be  wholly  in- 
expedient for  us  to  endeavor  to  set  out  even  a 
condensed  view  of  the  evidence  of  the  wit- 
nesses who  were  examined  upon  the  trial. 
We  must  therefore  be  content  by  giving, 
very  briefly,  our  conclnsions,  based  upon  an 
examination  of  the  evidence,  without  giving 
the  evidence  from  which  they  are  drawn. 
The  evidence  as  to  the  indebtedness  of  Gross 
Bros,  to  defendant  in  error  is  substantially 
all  one  way,  and  we  apprehend  it  cannot  be 
disputed  but  that,  so  far  as  Is  shown  by  the 
testimony  upon  the  trial*  there  was  an  actual 
bona  fide  Indebtedness  to  defendant  In  error 
from  them.  But  it  is  contended,  first,  that 
the  fact  of  thte  indebtedness  was  kept  secret, 
and  was  not  known  those  with  whom 
Gross  Bros,  v&n  dealing,  and  lAiat,  the  fact 
of  its  existence  being  thus  kept  fnnn  public 
knowledge,  that  firm  was  thereby  enabled  to 
practice  a  fraud  npon  Uielr  creditoi-a.  It 
seems  to  be  quite  clear,  ttiat  the  alleged  in- 
debtedness of  the  Arm  of  Grcna  Bros,  to  de- 
fendant in  error  was  unknown,  except  among 
themselves.  Defendant  in  emn-  was  a  resi- 
dent of  the  state  of  Wisconsin.  Gross  Bros, 
were  residents  of  this  state,  carrying  on  busi- 
ness In  Columbus  and  in  Madison  county,  as 
well  as  In  the  villHga  of  Madison.  WheUier 
or  not  defendant  In  error  is  chargeable  with 
the  action  of  Gross  Bros.  In  suppressing  the 
fact  of  their  indebtedness  to  him  Is  not  very 
clear,  but  it  Is  quite  probable  that  he  should 
not  be  so  charged.  Defendant  in  error  is  a 
brother-in-law  of  the  members  of  the  flim  of 
Gross  Bros.,  having  married  their  sister.  It 
appears  that  while  they  were  eng^ed  In 
business  in  the  city  of  Columbus,  and  man- 
Hgtng  the  same  in  the  year  1878,  and  up  to 
it  was  ^reed  that  be  should  purchase 
horses  and  cattle  in  the  state  of  Wisconsin; 
that  they  should  be  shipped  to  this  state  to 
Gross  Bros.,  and  sold  upon  tbe  market, — the 
profits,  after  deducting  all  expenses,  to  be 
equally  divided  between  them.  In  these 
transactions  the  indebtedness  to  defendant  in 
error  arose.  Assuming,  therefore,  that  this 
indebtedness  did  actually  exist,  the  question 
arises  whetlier  the  fact  of  the  relationship  of 
the  parties,  and  the  circumstances  under 
which  the  bill  of  sale  was  given,  and  the 
whole  conduct  of  the  parties  in  connection 
therewith,  would  render  the  transfer  of  the 
property  described  in  the  petition  to  defend- 
ant in  error,  by  bill  of  sale,  fraudulent  as 
against  creditors,  and  whether  ttie  proof  of 
such  fraudulent  intent  on  the  part  of  Gross 
Bros,  and  defendant  in  error  is  so  strong  as.to 
require  a  reversiU  of  the  judgment,  and  a  va- 
cation of  the  verdict  of  t^te  jury. 

The  evidence  upon  which  the  case  was  sub- 
mitted to  the  jury  was  conflicting  in  a  high 
degree,  and  it  would  seem  impossible  to  har- 
monize the  testimony  of  the  various  witness- 
es upon  the  different  sides.  The  jury  being 
the  judges  of  the  weight  of  the  evidence,  and 
the  degree  of  credibility  to  which  each  wit- 
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ness  should  be  itoeorded»  It  is  only  deemed 
neceBBury  to  Bay  that  in  our  opinion  there 
was  snflBcient  evidence  submitted  to  the  jury 
to  sastsin  a  finding  that,  soon  after  the  firm 
of  Gross  Bros,  commenced  business  in  the 
city  of  Columbus,  defendant  in  error  pur- 
chased in  Wiaconsln,  and  shipped  to  them,  a 
number  of  horses  and  cattle  and  a  quantity 
of  lumber*  to  be  disposed  of  by  them  upon  the 
torms  hereinbefore  mentioned;  that  ship- 
ments were  made  to  them  by  defendant  in 
error,  and  remittances  were  made  to  him  by 
them,  during  the  time  of  these  transactionst 
until  some  time  prior  to  the  transfer  of  the 
property  In  question  to  defendant  in  error, 
when  the  shipments  and  payments  ceased; 
that  defendant  in  error,  hearing  of  the  em- 
barrassed condition  of  the  firm  of  Gross  Bros., 
left  the  city  of  Milwaukee,  and  came  out  to 
Madison  county,  to  wlilcfa  place  their  busi- 
ness had  been  entirely  removed,  and  which 
visit  was  unexpected  by  them,  and  demanded 
payment  of  the  amount  due  him  from  them; 
that  they  informed  liim  that  they  had  not 
the  money  with  which  to  meet  the  Indebt- 
edness, and  sought  to  persuade  him  that 
there  was  no  immediate  danger  of  a  loss 
upon  his  part,  but  that  he  insisted  upon  re- 
recelving  payment  or  security,  or  that  suffi- 
cient property  should  be  transferred  to  hloi 
to  make  him  whole;  tliat,  after  consulting  an 
attorney  as  to  tlielr  right  to  prefer  defendant 
in  error  to  the  exclusion  of  other  creditors, 
the  property  was  transferred  to  him,  and  tlie 
farm,  which  belonged  to  the  firm  of  Gross 
Br(».,  wa^  leased  to  him  for  the  torm  of  three 
years,  upon  which  the  stock  was  left  in  the 
care  of  Montz  Gross,  a  member  of  the  firm, 
and  who  resided  upon  the  farm.  At  the  time 
defendant  left  the  city  of  Milwaukee  to  come 
to  this  stato  he  was  joined  by  one  of  the 
members  of  the  firm  of  Gross  Bros,  of  Mil- 
waukee, composed  of  two  other  memtiers  of 
the  Gross  family,  and  who  represented,  not 
only  indebtedness  alleged  to  exist  to  the  firm 
of  Gross.  Bros,  in  Milwaukee,  but  to  other 
parties  who  had  placed  their  affairs  in  bis 
hands.  Fending  the  negotiations  for  the 
transfer  of  the  property  in  dispute  In  this 
case  to  defendant  in  error,  the  firm  of  Gross 
Bros,  confessed  judgments  in  the  United 
States  circuit  court  for  the  district  of  Ne- 
braska in  favor  of  Jacob  and  Bernhard  Gross 
and  Laura  Schram,  of  Milwaukee,  for  the 
sum  of  $10,311.23,  and  an  execution  was 
soon  after  issued  thereon,  and  placed  in  the 
hands  of  the  United  States  marshal,  who  lev- 
ied upon  and  sold  ttie  store  in  the  village  of 
Madison,  and  which  whs  purchased  by  de- 
fendant in  error  at  such  sale.  These  other 
transactions  are  unimportant  In  the  Investi- 
gation of  this  case,  except  so  far  as  they  may 
throw  light  upon  the  conduct  of  the  parties 
to  this  action.  For  that  purpose  It  was  com- 
petent to  examine  into  them.  Soon  after  the 
transfer  of  the  property  in  question  in  this 
suit  to  defendant  in  error,  the  Friend  Bros. 
Clothing  Company  instituted  attachment  pro- 
ceeding in  the  circuit  court  of  the  United 


States  against  the  firm  of  Gross  Bros.,  and, 
under  the  order  of  attachment,  the  deputy 
United  States  marshal  appeared  in  Madison 
county  and  levied  upon  the  property  in  dls> 
puto  as  the  property  of  the  defendant  In  that 
action.  It  cannot  be  disputed  but  that,  if 
the  testimony  of  the  witnesses  introduced  on 
behalf  of  plaintiff  In  error  is  to  be  believed, 
many  statements  were  made  by  the  members 
of  tiie  firm  of  Gross  Bros,  in  this  stato  which 
would  tend  to  confirm  plaintiff's  theory  that 
the  whole  transaction  between  them  and  de* 
fendant  in  error,  as  well  as  between  them 
and  the  firm  of  Gross  Bros.,  of  Milwaukee, 
was  fraudulent.  But  every  stntement  of  the 
kind  testified  to  by  the  witnesses  for  plaintiff 
in  error  was  contradicted  by  the  testimony  of 
Gross  Bros,  and  Singer,  thus  rendering  It  the 
special  province  of  the  jury  to  decide  upon 
the  weight  of  the  evidence  of  these  various 
witnesses. 

Somo  of  the  circumstances  tend  strongly  to 
support  the  theory  contended  for  by  plaintiff 
lu  error,  while  others  are  as  strongly  against 
it,  and  in  favor  of  that  contended  for  by  de- 
fendant in  error.  The  whole  case  was  sub* 
mitted  to  the  jury,  as  we  have  said,  with 
proper  Instructions  from  the  court  for  their 
guidance.  We  are  unable  to  say  that  the  ver- 
dict is  so  clearly  against  the  weight  of  evi- 
dence as  to  require  a  reversal  of  the  judg- 
ment 

It  is  contended  that  the  delivery  of  the 
property  to  defendant  in  error  was  not  suffi- 
cient, under  the  provisions  of  section  11,  c. 
32,  of  the  Compiled  Statutes.  Upon  this 
question  it  is  only  necessary  to  say  that  if 
the  delivery  was  as  teatlQed  to  by  defendant 
in  error  and  his  witnesses,  that  tlie  property 
was  separated,  counted,  and  delivered  to 
him,  and  that,  without  removing  it  from  the 
farm,  which  he  had  leased  for  three  years,  be 
employed  Moritz  Gross  to  take  charge  ef  it 
as  his  agent,  paying  him  a  fixed  salary  per 
month  for  so  doing,  this  would  be  sufficient 
under  that  section;  especially  so,  since  the 
questions  of  presumption  alone  are  to  be  af- 
fected thereby.  The  judgment  of  the  dis- 
trict court  is  affirmed.  The  other  judges 
concur. 


Shefhebo  0.  BUBIU 
(Supreme  Cowt  of  Ntbnuluk  Oofe.  S,  188ft.) 
Tax-Ttixm— LnfiTiTKW  OF  Aonon. 

1.  An  action  to  foreclose  a  tax-sale  on  fbsI 

estate  mav  be  brought  on  a  tax  oertifloate  when  it 
U  alleged  in  the  petition  that  a  deed  would  be  tn- 
vnlid  if  issued.  In  such  case  a  cause  of  action 
would  accrue  at  the  expiration  of  the  time  within 
whfob  the  land-owner  mieht  redeem,  and  salt 
might  be  brought  at  any  tune  within  five  years 
thereafter.  Parker  T.  Ifotheson,  8L  Neb^  SM,  8S 
N.  "W.  Rep.  598. 

9.  A.  parcbaaed  real  estate  at  tax-sale  on  the 
18tb  day  of  November,  1875.  The  property  was 
not  redeemed  by  the  luid-owner  wfthui  the  two 
years  allowed  for  redemption.  No  deed  was  taken 
by  the  purchaser  at  the  tax-sale.  On  the  18th  day 
of  April,  1883,  aad  more  than  fire  years  after  the 
expiration  of  the  time  for  redemption,  plaintiff 
oonunenced  this  aoUon  to  forodoee  the  tax  lien. 


Digitized  by 


WILSON  c.  CITY  OF  AUBURN. 


257 


HM,  that  tlw  ««ue  of  ftotlon  was  barred  by  Um- 
lUtfon.  Sea  Parkar  T.  HatheMm,  supra. 

{SyUalnu  by  the  Court) 

Error  from  district  oonrt,  Lancaster  coan* 
ty.  Field.  Judge. 

Jfanoood,  Ame$  di  KeUy,  for  plaintiff  in 
error.  W,  W»  Cotton,  for  d^endanfc  in 
enor. 

Beesb.  C.  J.  This  action  originated  In 
the  district  court  of  Lancaster  county,  and 
was  broQgiit  for  the  purpose  of  enforcing  a 
tax  lien  against  a  tract  of  real  estate  in  the 
city  of  Lincoln  described  as  "commencing 
62  feet  north  of  the  south-eitst  corner  of  lot 
number  12,  in  block  number  33.  according 
to  the  original  plat  and  survey  of  the  town 
[now  city]  of  Lincoln,  Nebraslia,  tbence 
nortli,  on  9th  street.  40  feet;  thence  west, 
75  feet;  thence  south,  40  feet;  thence  east, 
75  feet,  to  the  place  of  beginning."  It 
was  alleged  In  the  petition  that  in  ttie 
year  1874  the  property  was'duly  assessed 
by  the  precinct  assessor  of  Lincoln  pre- 
cinct as  "40x75  ft.,  lot  Xo.  11  &  12. 
block  Ko.  33, "  and  opposite  thereto  on  the 
same  line,  "L.  A.  Scogirins."  That  on  the 
18lh  day  of  November,  1875.  the  taxes  being 
delinquent  and  unpaid,  the  plaintiff  duly 
purchased  tlie  property  at  tax -sale,  for  the 
taxes  for  the  year  m74.  and  that  the  same 
amounted  to  $111.82.  Tliat  the  properly 
has  never  been  redeemed  from  the  sale;  and 
that  the  amount  paid  by  plaintiff  has  never 
been  repaid  nur  refunded  to  him.  It  was 
further  alleged  that  after  the  purchase  by 
plaintifT.  and  in  the  year  1878,  the  said  Scog- 
gins,  who  stlU  remained  tlie  owner  in  fee- 
Bimple,  sold  and  conveyed  It  by  deed  of  gen- 
eral warranty,  duly  signed,  witnessed,  and 
acknowledged,  to  the  state,  the  only  excep- 
tion to  the  warranty  being,  "except  taxes 
due  and  unpaid ;"  that  the  property  was 
bought  by  the  state  for  the  use  and  benefit 
of  the  school  fund  thereof;  that  on  the  23d 
day  of  October,  1880.  the  state,  by  its  proper 
cAcera.  sold  the  real  estate  in  question  to  de- 
fendant,  0,  0.  Burr,  and  entered  Into  a  con- 
tract with  blm  by  which  defendant  paid  In 
cash  the  sum  of  $776.77»  and  agreed  to  pay 
at  the  end  of  20  years  the  aam  of  •4,410, 
with  Interest  thereon  at  the  rate  of  6  per 
cent,  per  annam,  payable  on  the  Ist  day  of 
January  of  each  year;  that  immediately  up- 
on the  completion  of  said  purchase,  defend- 
ant took  possessim  of  said  property,  and  has 
retained  tlia  posMssion  ever  since,  making 
Taluable  Improvements  thereon  to  the  ex- 
tent of  $5,000.  The  prayer  of  the  petition 
was  that  the  purchase  plaintiff,  as  shown 
by  his  oertlflcate  of  purchase,  be  declared  a 
lien  upon  the  propertyi  the  lien  foreclosed, 
and  for  general  relief.  To  this  petition  a 
demurrer  was  Interposed  by  the  defendant 
on  the  ground  "tluit  the  fat^  stated  in  the 
plaintiff's  said  petltlun  do  not  constitute  a 
canst)  of  ai^on  in  favor  of  the  plaintift  and 
against  the  defendant.**  The  demurrer  was 
sustained  hy  the  district  court,  and,  plaintift 
v.43N.w.no.lI— 17 


electing  to  stand  upon  his  petition,  without 
amendments,  the  suit  was  dismissed,  and 
jndgm'-nt  rendered  in  favor  of  defendant. 
Plaintiff  brings  the  cause  to  this  court  by 
proceedings  in  error,  alleging  as  error  the 
decision  of  the  district  court  In  sustaining 
the  demurrer.  Plaintiff  in  error,  by  Iiis 
brief,  presents  two  questions:  First,  as  to 
whether  or  not  the  transfer  of  the  real  estate 
back  to  the  state  wns  an  extinguishment  of 
the  lien  created  by  hia  purchase;  and,  secondt 
whettier  or  not  the  description  or  the  prop- 
erty upon  the  tax-book  as  assessed  and  taxed 
was  sufficient.  On  the  other  hand,  defend- 
ant in  error  presented,  as  another  question, 
the  statute  of  limitations,  which  is  not  dis- 
cussed in  the  brief  of  plaintiff  in  error. 

It  was  alleged  in  the  petition  that,  during 
the  whole  of  the  year  1875,  ijcoggins  was  the 
owner  of  personal  property  situated  in  Lim- 
caster  county,  from  which  the  taxes  could 
have  been  collected  by  the  treasurer.  Un- 
der the  rule  stated  in  Pettrt  v.  Black,  S 
Neb.  59.  and  Wilhelm  v.  llussell.  Id.  123.  tb» 
failure  to  collect  the  taxes  from  the  personal 
property  would,  perhaps,  avoid  the  sale, 
liut  tills  is  not  a  material  inquiry  here,  for 
the  reason  that  no  deed  was  ever  taken  by 
plaintiff  in  error,  nor  does  it  appear  that  he 
ever  demanded  any  from  the  county  treas- 
urer. Therefore  the  question  whether  the 
title  failed  does  not  enter  into  the  case. 
There  having  been  no  title  conveyed  to 
plaintiff  by  the  treasurer,  we  are  unable  to 
see  wherein  the  case  differs  in  any  particular 
from  Parker  v.  Matheson,  21  Neb.  546,  82 
N.  W.  Rep.  598.  The  same  statute  must  be 
applicaltle  to  this  case  as  to  that,  and  tha 
facts  are  so  nearly  similar  that  It  is  cl«ur  to 
us  that  that  case  Is  decisive  of  this.  From 
the  petition  it  appears  that  on  the  18th  day 
of  November,  1875,  Scoggin  bad  two  years 
In  which  to  redeem,  which  expired  on  the 
18th  day  of  November,  1S77.  No  deed  was 
taken,  and  at  tliat  time  plaintiff  could  bava 
instituted  suit  for  the  foreclosure  of  his  tax 
lien.  This  suit  was  oommenced  on  tlie  IBtb 
day  of  April,  18u9»  more  than  five  years 
after  the  time  in  which  it  might  have  been 
brought  By  the  rule  stated  In  Parker  r. 
Matheson,  supra,  the  statute  had  run,  and 
the  action  was  barred. 

It  becomes  unnecessary,  therefore,  to  ex- 
amine the  questions  presented  by  the  brief  of 
plaintiff  in  errw.  The  court  <Ud  not  err  in 
sustaining  the  demurrer,  as  the  petition  fails 
to  state  facts  suflSdent  to  constitute  a  cause 
of  action.  The  Judgment  of  the  district 
court  is  affirmed.  The  oUier  judges  concur. 


"Wtisas  V.  CrxT  or  Aububk  et  al. 
(Supreme  Court  cf  Ndmuha.  Oct.  8, 188ft.) 

HuxunPAL  CoaroaATioxB— SiDiWAU  AasaisiiajR 

— InmMcnov. 
In  the  year  1886  the  mayor  and  dty  coandl 
of  the  city  of  Anbum,  under  an  ordinance  previ- 
ously passed,  ordered  the  coostruotioD  of  a  side- 
walk along  the  Uoe  of  a  street  njfoa  which  tha 
phdntUTa  property  abatiod.  Upon  the  Walk  not 
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"being  oonstracted  by  her  within  the  required  tlm& 
the  my.  hj  its  offlcen,  constructed  it.  and  imposed 
a  tax  iberefor,  according  to  benefits  received, 
which  tax  was  duly  certified  to  the  proper  county 
offlclais,  when  it  was  placed  upon  tne  tax-list  for 
collection  as  other  taxes.  In  a  soit  to  enjoin  its 
collection  upon  the  Rround  that  it  was  illegally 
levied,  owing  to  irregularities  in  the  order  re- 
gntring  the  construotioQ  of  the  sidewalk,  and  tbe 
failure  to  give  notioe  thereof.  It  was  held  that,  the 
tax  imposed  not  having  been  levied  "for  an  lUe^l 
or  unauthorised  purpose,  **  the  action  oould  not  oe 
maintained. 

(Sullabut  by  the  Court.) 

Appeal  from  district  court,  Nemaha  coun- 
ty; Broady,  Juilge. 

8tull  Sdwarda,  for  appellant.  W,  If. 
Mforrow,  for  appellees. 

Reese.  G.  J.  This  action  was  instituted 
in  tiie  district  court  of  Nemaha  county,  and 
was  for  the  purpose  of  enjoining  the  collec- 
tion of  certain  taxes,  or  special  assessments, 
levied  upon  the  property  of  plaintifT  for  tbe 
construction  of  a  sidewalk.  FlaintiEr  was  the 
owner  and  occupant  of  block  3  In  Howe, 
Nixen  &  Wilson's  addition  to  the  city  of  Au- 
burn, she  having  resided  on  the  property  for 
a  number  of  years.  The  city  council  of  Au- 
burn m»de  an  order  requiring  the  constrac- 
tion  of  a  sidewalk  along  one  side  of  the  block 
referred  to.  The  sidewalk  not  baying  been 
constructed  by  plaintiff,  as  required  by  the 
ordinances  of  tbe  cityi  the  street  commission- 
er* after  the  expiration  of  the  time  in  which 
she  was  permitted  or  required  to  construct  it, 
constructed  a  walk,  and  made  his  report  to 
tbe  city  offlcerst  who,  at  a  special  meeting, 
made  a  levy  of  taxes,  amounting  to  948.60, 
upon  the  block,  and  certlHed  the  same  to  the 
proper  county  offleers.  The  treasure  is  made 
a  party  defendant  to  this  action.  A  trial 
was  had  to  the  district  court,  which  resulted 
in  'a  general  finding  In  favor  of  detendant. 
and  a  decree  dismissing  plalntifl's  petition. 
From  this  decree  plaintdfl  appeals  to  this 
court. 

The  first  question  presented,  requiring  our 
.attention,  is  as  to  the  jurisdiction  of  the  dis- 
trict court  in  cases  of  this  kind,  under  the 
provision  of  section  144,  c.  77,  of  the  Compiled 
Statutes,  entitled  "Bevenue,"  which  provides 
that  "no  injunction  shall  be  grimted  by  any 
court  or  judge  in  this  state  to  restrain  the 
.  collection  of  any  tax.  or  any  part  thereof. 
bereafttT  levied,  nor  to  restrain  the  sale  of 
.any  property  for  the  non-payment  of  any 
such  tax,  except  such  tax,  or  the  part  thereof 
enjoined,  be  levied  or  assessed  for  an  Illegal 
or  unauthorized  purpose. "  If  the  assessmen  t 
made  by  the  eity  council  could  properly  be 
denominated  a  tax  within  the  provisions  of 
the  section  above  quoted,  and  if  the  assess- 
ment were  made  for  a  legal  and  authorized 
purpose,  thedeoisionof  the  court  was  correct, 
and  will  have  to  be  affirmed  without  further 
investigation.  There  is  no  doubt  but  that 
the  provision  above  qaoted  includes  ordinary 
city  or  village  taxes  levied  for  the  purposes 
<ri!  general  revenue  fur  such  city  or  village, 
and  tu  be  collected  by  the  county  treasurer; 


and  they  are  included  within  the  provisions 
of  the  chapter  by  sections  109.  144,  145,  146, 
and  otliers,  wlncli  it  is  not  necessary  to  cite. 
It  then  beromes  necessary  to  Inquire  whether 
special  assessments  of  the  kind  made  in  this 
case  can  fall  within  the  provisions  of  said 
secllon  144. 

Section  6  of  article  9  of  the  constitution, 
entitled  "Hevenue  and  Finance,"  is  as  fol- 
lows: "The  legislature  may  vest  the  corpo- 
rate authorities  of  cities,  towns,  and  villages 
with  power  to  make  local  Improvements  by 
special  assessment  or  by  special  taxation  of 
property  benefited.  For  alt  other  corporate 
purposes,  aU  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect 
taxes,  but  such  taxes  shall  be  uniform  In  re- 
spect to  persons  and  property,  within  the  ju- 
risdiction of  the  body  composing  the  same." 

In  carrying  out  the  provisions  of  this  sec- 
tion, the  legislature  has  enacted  article  1, 
c.  14,  Comp.  St.,  and  Included  in  which  Is 
section  69,  a  part  of  which  we  here  copy: 
"Sec.  69.  In  addition  to  the  power  hereinbe- 
fore granted  cities  and  villages  under  the 
provisions  of  this  chapter,  each  city  and  vil- 
lage may  enact  ordinances  or  by-laws  for 
the  following  purposes:  *  ♦  •  rV.  To 
construct  sidewalks;  to  curb,  pave,  gravel, 
macadamize,  and  gutter  any  highway  or  alley 
therein;  and  to  levy  a  special  tax  on  the  lots 
and  parcels  of  land  fronting  on  such  high  way 
or  alley,  to  pay  the  expenses  of  such  Improve- 
ment. But  unless  a  majority  of  the  reiident 
owners  of  the  property  subject  to  the  assess- 
ment of  such  Improvement  petition  the  coun- 
cil or  trustees  to  make  the  same,  such  im- 
provement shall  not  be  made  until  three- 
fourths  of  all  the  members  of  such  coundl  or 
trustees  shall  by  vote  assent  to  the  making 
of  the  same.  *  •  •  yil.  Assessments 
made  under  the  provlsloiu  of  the  last  three 
preceding  subdivisions  of  this  chapter  shall 
be  made  and  assessed  in  the  following  man- 
ner: First.  Snch  assessment  shall  be  made 
by  the  council  or  board  of  trustees  at  a  spe- 
cial meeting  by  a  resolution  fixing  the  valua- 
tion of  such  lot  assessed,  taking  Into  account 
the  benefits  derived  or  injuries  sustained  la 
consequence  of  such  contemplated  improve- 
ments, and  the  amounts  charged  agaimt  the 
same,  which,  with  the  vote  thereon  by  yeas 
and  nays,  sliall  be  spread  at  length  upon  the 
miniiles.  Notice  of  the  time  of  holding  such 
meeting,  and  the  purpose  for  which  It  Is  to 
be  held,  shall  be  published  in  some  newspi^ 
per  published  or  of  general  circulation  In  uid 
city  or  village,  at  least  four  weeks  befoi-e  Uie 
same  shall  be  held,  or,  in  lieu  thereof,  per^ 
sonal  service  may  be  had  upon  persons  own- 
ing or  occupying  property  to  be  assessed. 
8econd.  AH  such  assessments  shall  be  known 
as  *  special  assessments  for  improvements,' 
and  shall  be  levied  and  collected  as  aseparate 
tax  in  addition  to  the  taxes  for  general  rev^ 
nue  purposes,  to  be  placed  on  tbe  tax-roll  fo^ 
collection,  subject  to  the  same  penalties,  and 
collected  in  like  manner,  as  other  dty  or  vil- 
lage taxes."  It  will  be  seen  that  tbe  tax  re- 
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ferred  to,  In  lo  tax  as  Its  collection  Is  con- 
cerned, Is  simply  an  additlona]  one  levied  up- 
on the  particular  property,  and  that  it  "shall 
be  levied  and  collected  as  a  separate  tax.  In 
addition  to  the  taxes  for  general  revenue  pur- 
poses, and  placed  on  the  tax-roll  for  collec- 
tion, subject  to  the  same  penalllea,  and  cul- 
leoted  In  like  manner,  as  other  city  or  village 
taxes."  In  this  particular,  it  must  be  treats 
ed  as  any  other  tax.  In  this  connection,  our 
attention  is  called  to  Hanscom  t.  City  of 
Omaha,  11  Neb.  S7.  7  N.  W.  Rep.  7S9»  In 
which  the  then  Chief  Justice  Maxwell 
ahows  the  distinction  between  taxes  of  this 
kind  and  those  imposed  for  general  revenue. 
While  the  distinction  ciaimed  clearly  exists, 
yet  it  is  only  In  the  puipose  or  poUqy  of  the 
taxation,  and  not  its  method  of  enforcement. 
That  it  is  a  tax  must  be  conceded*  bat  in- 
atead  of  being  Impoved  '*for  the  enforcement 
of  the  law*  and  protection  to  life  and  proper- 
ty," It  is  for  the  public  good;  but,  owing  to 
the  direct  beneflt  to  be  received  by  the  abut- 
ting property.  It  would  be  equitable  to  re- 

guire  the  pn^wrty  bo  benefited  to  sustain  the 
urden  according  to  the  "benefit  derived,  or 
Injury  sustained,"  as  the  case  may  be.  The 
authority  to  require  Uie  property  specially 
benefited  to  benr  the  expenses  of  local  im- 
proveuients  Is  a  branch  of  the  taxing  power, 
or  included  In  it;  and  wbether  they  shall  be 
paid  out  of  the  general  treasury,  or  by  an  as- 
sessment on  the  abutting  and  benefited  prop- 
erty, is  simply  a  question  of  legislative  ex- 
pediency, unless  especially  excepted  by  con- 
aUtation^  provision.  See  2  Dill.  Mun.  Corp. 
(8d  Ed.)  §752  et  acq. 

Irregularities  in  making  the  assessment. 
If  any  existed,  ooald  not  invalidate  the  tax* 
(section  141,  c.  77,  Comp.  ^. ;)  and,  therefore* 
the  right  to  maintain  this  action  could  not 
be  based  upon  that  ground  alone.  The  gen- 
eral authority  to  construct  the  sidewalk  and 
impose  a  special  lax  existed.  The  power  hav- 
ing been  exercised  only  irregularly  at  moat, 
the  property  being  legally  subject  to  the  bur> 
den*  the  tax  was  not  for  "an  illegal  or  unau- 
thorized purpose."  Tlie  decree  of  the  dis- 
faict  omrt  was  therefore  correct,  and  is  af- 
firmed.  The  other  judges  concur. 


Wattb  et  aL  e.  Wiokebshah  et  €U. 
(Supreme  Cmat      Nebra^ia.  Oct  8, 188IK) 
Oi.Mtxa  C0BTIU.CTB— Ohaik  Optioxs. 
1.  Evidence  axamlned,  and  held  to  snstain  the 
verdict 

Evidence  offered  on  the  part  of  tbe  defend- 
ants that  they  were  unable  to  pay  for  grain  and 
pork  purcbaied;  tbat  they  were  not  the  owners  ot 
elevators  or  other  means  of  reoeivinff  or  storing 

EfttD  in  Nebraska;  and  that  tbey  did  not  own  or 
re  pouessloQ  of  any  grain,  and  particnlarly  of 
the  grain  sold,  at  the  time  tbey  ordured  the  plain 
tuts  to  sell  grain,  testified  to,— he'd  properly  ad- 
mitted, tn  connection  with  evidence  thatauch  facta 
were  known  to  tbe  plainlifls  at  the  time. 
{SylUdnu  by  the  Court) 

Talbot  A  Bryant  for  plaintiffs  in  error. 
Xamb,  HUikette  A  WUeon,  for  defendants  in 
error. 


Cobb,  J.  This  cause  was  Lron;;Iit  to  this 
court  on  error  from  the  district  court  of  Lan- 
caatercoiinty.  The  pLdntiffsin  error.  Joseph 
M.  Watte,  Frank  H.  Axtell,  and  Finley  A. 
Forl)e8,  partners  by  the  firm  name  of  Elmen- 
dorf,  Watte  &  Co.,  alleged  in  the  court  below 
that  they  had  been  and  were  doing  business 
as  general  commission  merchants  in  grain 
and  provisions  in  this  state  and  at  Chicago* 
III.,  and  that  Charles  A.  Wickersliam  and 
Henry  B.  Ware,  defendants,  were  doing  bus- 
iness at  Lincoln  as  partners;  that  the  de- 
fendants had  been  engaged  in  buying  and 
selling  grain  and  provisions  through  plaintiffs 
as  agents;  th^  on  October  12. 18i^  the  phUn- 
tlfls  rendered  their  account  current  with  de- 
fendants, by  which  Uiere  was  due  plalntilb  a 
balance  of  •1,155.06,  with  interest  at  7  per 
cent.,  which  the  defendants  promised  to  pay, 
hut  neglected  and  fUIed  to  do,  with  demand 
for  judgment,  etc.  The  defendants  answered* 
denying  every all^tion.  and  for  a  second  de* 
fense  set  op  that  the  plaintlfllB  solicited  them 
to  embark  In  speculations  in  options  in  grain 
and  pork  on  the  Chicago  market,  and  tbi^  by 
an  agreement,  they  put  up  In  the  hands  of  the 
plaintiffs  certain  sums  ci  money  as  margins 
and  guaranty  to  cover  any  dedlneand  loss  in 
the  market  value  nX.  such  articles  of  produce 
as  they  ordered  and  purchased  options  upon; 
that  it  was  agreed  that  th^  were  to  be  Ihible 
to  tbe  plaintiffs  only  for  the  difference  be- 
tween the  <^Ions  and  privile^ges  ordered  and 
purchased  for  them,  and  the  rwu  market  value 
of  the  articles  subsequently,  and  ttiat  tbe 
plainUfb  should  hold  such  margins  as  secu- 
rity fur  any  sunu  that  might  be  found  due 
them  for  decline  and  losses  in  the  price  and 
value  of  grain  and  produce  on  settlement  (ME 
differences  in  the  purchase  and  sale  of  the 
same  on  thdr  acoonnt;  that  defendants  never 
agreed  to  receive  any  produce  bonght,  or  to 
deliver  any  sold,  and  tbat  all  transactlom  by 
the  plaintiffs  on  tbeir  account  were  specula'* 
tioDS  merely  on  the  rise  and  fall  of  the  mar- 
ket at  the  produce  exchange  in  Chicago,  anud 
were  wagers  on  that  result  and  event,  and  were 
gambling  transactions*  supninduced  by  tiie 
plaintlfEs  for  their  benefit  and  profit,  and  that 
they  ought  not  to  recover  any  part  tibeteof* 
because  all  of  such  contracts  and  option  gains 
and  losses  were  illegal  and  void.  The  plain- 
tiffs replied*  denying  all  the  allegations  of  de- 
fendants. There  was  a  trial  to  a  jury,  with 
a  verdict  foi  the  defendants,  and  a  judgmt'Ot 
for  thedefendants'  costs.  The  plaintifb*  mo- 
tion for  a  new  trial  was  overruled,  and  ex- 
ceptions duly  entered  on  the  record,  and,a  bill 
of  exceptions  settled  and  allowed. 

The  action  was  brought  as  upon  an  account 
stated,  but  the  plaintilTs  did  not  rely  upon 
their  evidence,  which  they  introduced  to 
prove  the  delivery  of  the  statement  of  the  ac- 
count to  the  defendants,  and  their  admission 
of  its  corrfctnuss,  either  by  express  wunls  or 
by  its  retention  without  objection,  ur  offer  to 
return  It  for  a  sufRcient  lengtti  of  time  to 
raiiie  by  presumption  an  admission  of  its  cor- 
rectness, and  a  promise  to  pay  it :  bat,  on  the 
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oontraiy,  virtually  waived  and  abandoned 
any  ad  VHntage  which  they  may  have  possessed 
by  reason  of  their  account  having  been  etitted, 
and  introduced  witnesses,  as  well  as  docu- 
mentary  evidence,  to  prove  tfaetr  claim,  with- 
out reference  to  the  advantage  of  an  account 
stated.  In  reviewing  the  case,  therefore,  I 
wUl  no(  deem  it  necessary  to  refer  to  those 
portions  of  the  evidence,  the  instructions,  or 
the  brief  of  counsel,  which  relate  exclusively 
to  the  subject  of  account  stated,  but  will  en- 
deavor to  treat  the  case  as  the  parties  did.  as 
I  conceive.  But  here  I  am  met  by  a  difficul- 
ty of  considerable  magnitude.  Was  it  an  ac- 
tion for  mon^  had  and  received  by  the  de- 
tendanta  of  and  from  the  plaintiffs,  money 
laid  out  and  expended  by  the  plaintiffs  for 
the  use  and  benefit  of  the  defendants,  at  their 
leqaest,  or  for  work  and  labor  performed  by 
the  plaintjft  for  the  defendants  mt  their 
request?  The  "Statement  of  Account"  at- 
tached to  the  petition  fails  to  aid  ua  at  all  in 
the  matter.   I  here  copy  it: 
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On  tiie  trial  the  plalnUltB  introdneed  in 
evidence  eight  duplicate  statements  €t  trans- 
actions between  them  and  defendants,  witli 
evidence  that  the  originals  were  forwarded 
to  the  defendants  on  or  about  their  respect- 
ive dates.  One  of  these  atatements  I  here 
leproduoe: 

Chicago,  April  28, 1888. 
No.  10,«nL   Aooonnt  Parohau  and  Sale  of  S,000 
Bu».MarWbeat 
ElmeDdoTf,  watte  &  Co. 
For  acoODDt  and  risk  of  Mewrs.  Wlokenham  and 
Ware. 

Fobs  ISO.  LiDOoln,  Nebraska. 


April  33. 

Bot  6000  Bua  Umj  Wlwat 

BOH 

I02S 

CommlaaloD 

13 

50 

im 

SO 

April  ST. 

Bold  MOO     -     "  ■• 

8B81 

SB 

LOM 

1  1M|» 

It  will  be  observed  that  in  neither  of  these 
aocoants  is  there  any  charge  for  cash  paid  or 


advanced  by  the  plaintiffs  for  or  on  account 
of  the  defendants,  nor  is  there  any  such  alle- 
gation  in  the  petition.  Tetthe  petition  does 
contain  an  allegation  that  "the  defendanta 
were,  at  the  times  herein  mentioned,  and  for 
several  months  prior  thereto  had  been,  en- 
gaged in  buying  and  selling  grain  and  provis- 
ions through  plaintiffs,  as  agents,  and  plain- 
tiffs, from  time  to  time,  rendered  statements 
to  the  defendants,  showing  the  business  trans- 
actions between  plaintiffs  and  defendants.** 
The  allegations  that  the  plaintiffs,  as  agents, 
were  the  medium  through  which  the  defend- 
ants were  engaged  In  buying  and  selling 
grain  and  provisions,  and  that  they  rendered 
statements  to  the  defendants  showing  the 
business  transactions  between  plaintiffs  and 
defendants,  are  the  only  auctions  of  fact 
tending  to  state  a  cause  of  action  on  tho  part 
of  the  plaintiffs  against  the  defendants,  aside 
from  the  idlegation  of  sn  account  stated, 
which,  as  we  have  seen,  was  virtually  waived 
and  abandoned  on  the  triaL  But  It  may  be 
that  the  defendants,  by  their  answer,  sup- 
plied Bu£Bcient  facts  upon  which  to  base  Uie 
principal  questiuna  argued  in  Uie  briefs. 

William  Dillon,  a  witness  on  the  part  of 
the  plaintiffs,  testlBed  that  the  plainUfls  re- 
side and  have  a  place  of  business  in  Chicago, 
where  they  are  heavy  shippers  and  receivers 
of  grain ;  that  witness  resides  at  present  in 
Cliicago,  but  that  he  lived  In  the  city  of  Lin- 
coln about  nine  years,  and  it  appears  from 
his  testimony  that  he  resided  In  the  latter  city 
during  the  time  of  most  or  all  of  the  transac- 
tions between  plaintiffs  and  defendants,  du> 
ing  all  of  which  time  he  was  employed  by  the 
plaintilh  soliciting  consignments^  and  getting 
parties  through  this  country  to  do  their  busi- 
ness with  the  plaintiffs'  firm;  Uiat  while  be 
lived  in  Linccda  the  defendant  Wier  lived 
right  aeroaa  the  street  from  htm ;  that  he  also 
knew  the  defendant  WlckerBhum  for  six  or 
eight  jrears.  The  balance  of  Uie  testimony  of 
this  witmas  relates  to  the  rendition  of  the  ac- 
count to  the  defendantM,  and  conversations 
between  witness  and  the  defendants  as  to  Its 
payment,  which,  as  above  stated,  in  the  view 
which  I  take  of  the  case  as  Anally  presented* 
it  Is  unnecessary  to  set  out  or  comment  upon. 
The  plaintiffs  then  presented  and  r^  in  ev- 
idence the  depositions  of  Frank  F.  Axtdl. 
Joseph  M.  Watte,  and  Finley  A.  Forbes,  all 
members  of  the  plalDtifts'  firm,  but  as  thatof 
Mr.  Axtell  only  la  commented  on  by  plaintiffs 
In  the  brief,  and  the  others  are  alleged  to  be 
the  same  in  substance,  I  will  confine  my  ob- 
servations to  the  facts  stated  1^  him,  so  tat 
as  the  depositions  are  concerned. 

This  deponent  testified  that  the  general 
character  and  nature  of  the  business  done  by 
the  defendant  with  his  firm  was  buying  and 
selling  grain  and  pork  for  future  delivery; 
that  Dillon  was  in  the  employment  of  said 
firm  to  solicit  business;  that  be  had  no  au- 
thority to  act  for  the  plaintiffs  in  negotiating 
or  making  arrangements,  or  arriving  at  un- 
derstandings, with  the  defendants  on  the 
board  of  tiude  In  the  dty  of  Chicago,  or  any- 
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whm  fllM.  for  ttie  sale  and  pniehase  of  grain, 
wherein  the  uHer  had  tbe  privilege  of  delir- 
ering  or  not  delivering  the  gnilu,  and  the 
buyer  the  privilege  of  calling  or  not  calling 
the  grain ;  that  he  had  noanthority  to  act  for 
■aid  firm  In  negotiating  or  making  arrange- 
ments or  undentandings  with  the  defendanta 
tomalte  fictitious  purchases  or  sales  of  grain 
for  or  on  acooant  of  tbe  defendants  on  the 
board  of  trade  in  Chicago,  or  anywhere  else, 
or  to  speculate  in  differences  for  or  on  ac- 
oonnt  of  defendants  as  to  the  market  value  of 
grain;  tfa^  he  had  no  authority  to  i-epreaent 
w  act  for  said  firm  In  negotiating  or  ar- 
ranging or  arriving  at  understandiDgs  with 
tbe  defendants,  whereby  said  Hrm  could  make 
purchasea  or  sales  of  grain  for  future  delivery 
for  or  on  account  of  tbe  defendants  on  the 
board  of  trade  In  the  city  of  Chicago  or  else- 
where, wherein  it  was  understood,  or  to  be 
understood,  that  no  grain  should  be  deliv- 
ered by  the  seller,  or  was  to  be  received  by 
the  purchaser,  on  account  of  such  sales  or 
purchases.  He  also  testified  that  plaintiffs' 
firm  had  no  understanding  or  ^^freement  with 
tbe  defendants,  so  far  as  he  knew,  con- 
cerning any  dealings  in  options  on  the  board 
of  trade  in  Chicagu  or  any  place  else,  or  buy- 
ing or  selling  grain  for  future  delivery,  in 
which  dealings,  baying  and  selling,  it  was 
nnderstood  between  plaintiffs  and  defendants 
tbat  no  actual  grain  should  be  dealt  in,  either 
bought  or  sold,  received  or  delivered.  The 
plalntiffa  had  no  understanding,  arrange- 
ment, or  agreement  with  the  defendants  with 
respect  to  making  fictitious  sales  of  grain  for 
futuredelivery  oroth^wise,  wherein  no  grain 
in  fact  was  ever  twughfe  or  sold,  and  th^  the 
plaintiffs  had  no  agreement  or  understanding 
with  the  defendants  with  respect  to  spec- 
ulating as  to  the  market  value  of  grain.  This 
deponent  also  testified  that  the  business  of 
tbe  firm  of  plaintiffs  with  defendants  was 
conducted  by  means  of  telegrams  and  letters; 
that  it  was  the  doty  of  deponent,  generally, 
in  plaintiffs'  business  to  fill  orders  comingto 
them  on  the  board  of  trade  for  the  purchase 
«r  sale  of  grain  for  future  delivery.  In  an- 
swer  to  the  question  as  to  how  he  did  that 
mtk,  he  answered  that  if  he  had  an  order 
from  defendants  to  buy  5.000  bushels  of 
wheat  for  future  delivery,  they  naming  the 
month,  he  went  in  the  market,  and  bought  it 
at  the  market  price,  and  wired  them  im- 
mediately. The  same  as  to  sales.  If  he  had 
an  order  to  sell  grain  for  future  delivery  for 
their  account,  he  went  in  the  market,  and  sold 
it  at  the  market  price,  and  notified  them 
promptly.  That  the  plaint!  ff  s  made  no  trans- 
actions with  the  defendants  wherein  said 
firm,  in  dealing  with  the  defendants,  or  act- 
ing for  them,  or  on  their  account,  made  any 
allt^ed  purchase  of  grain  for  said  defendants, 
or  on  their  account,  on  the  board  of  trade  in 
the  city  of  Chicago  or  elsewhere,  commonly 
known  as  "option"  deals,  wherein  the  seller 
had  the  privilege  of  not  delivering  the  grain 
or  of  delivering  It,  and  the  purchaser  the 
privilege  of  calling  or  not  calling  tbe  grain. 


and  wherein  any  each  alleged  purchases  were 
merely  fictitlons,  and  whereby  tbe  defendants 
and  pMntiffs  were  speculating  In  advaucesin 
the  market  value  of  grain,  and  notldng  else. 
That  the  plaintiffs  h»i  no  tranaactions  with 
the  defendants,  or  on  th^r  account,  in  which 
grain  purchased  by  them,  or  on  their  account, 
was  not  actnally  contracted  for  by  the  plain- 
tiffs, for  which  they  were  liable,  and  for 
which  they  paid. 

The  deponent  then  narrated  specifically 
the  date  and  manner  of  filling  each  of  the  or- 
dei-s  of  tbe  defendants  for  the  purchase  and 
sale  of  grain  and  pork,  which  resulted  in  the 
several  items  of  loss  constituting  the  amount 
sued  for.  He  also  introduced  telegrams 
from  the  defendants,  directing  each  of  such 
transactions,  except  the  last  sales,  and  let- 
ters between  the  parties  in  reference  to 
them.  He  also  explained  the  meaning  T>f 
the  word  "margins,"  as  used  in  tlie  trans- 
actions and  corrrapondence  between  plain- 
tiffs and  defendants.  He  also  explained  what 
is  meant  by  "future  delivery."  I  quote 
his  testimony:  **An»w€i:  Future  delivery 
is  the  purchase  of  gralnfordeliveringdurlng 
a  month  named  in  the  future,  named  at  the 
time  of  the  purchase.  Quegtion,  Mr.  Axtell, 
when  you  go  to  the  board  of  trade  and  pur- 
chase, say  5,000  bushels  of  May  corn,  what 
kind  of  a  contract  do  you  make  at  that  pur- 
chase? What  I  mean  to  say  is  this:  Are 
there  any  conditions  in  that  contract?  A.  It 
is  an  absolute  purchase.  The  only  condi- 
tions are  tbat  the  seller  has  the  whole  month 
in  which  to  deliver  the  grain,  but  be  must 
deliver  it  during  tbe  month  named,  or  aetUa 
for  the  tame.  [The  italics  are  mine.]  Q. 
Now,  Mr.  Axtell,  in  all  these  purchases  and 
sales  that  the  plaintiffs  had  with  the  defend- 
ants in  this  case,  were  the  purchases  aud 
sales  so  made,  and  were  they  settled  for  and 
delivered  according  to  the  terms  of  the  pur- 
chase or  sale?  A.  Yes,  sir."  The  depo- 
nent also  testified  that  it  was  the  intention 
of  the  plaintiffs  in  this  case  to  actually  de- 
liver the  grain  sold,  or  settle  for  the  same, 
and  to  actually  receive  the  grain  bought  un- 
der the  orders  from  the  defendants.  He  also 
testified  that  the  plaintiffs  were  never  noti- 
fied by  the  defendants  that  they  considered 
their  transactions  with  the  plaintiffs  to  be 
illegal,  being  optional  deals,  and  based  upon 
gambling  contracts,  and  that  deponent  first 
learned  that  the  defendants  considered  these 
transactions  a^  growing  out  of  illegal  con- 
tracts, after  "we  had  sued  them;"  that  the 
plaintiffs  never  knew  that  the  defendants  did 
not  own,  or  could  not  deliver  any  grain  or 
pork;  that  the  plaintiffs  never  knew  tbat  tlie 
defendants  did  not  contemplate  or  intend  that 
the  defendants  should  become  the  purchasers 
of  any  grain  or  produce,  or  that  the  grain  or 
produce  tbat  plaintiffs  were  ordered  to  pur- 
chase would  never  be  delivered.  I  again 
quote  from  deponent's  testimony :  ''Question. 
State  whether  or  not  the  defendants  in  this 
action  owned  or  controlled  grain  or  produce 
upon  which  you  expended  •My  money.  An- 
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»V)er.  They  bought  and  sold  grain  through 
us  here.  Q.  Well,  did  they  own  the  grain? 
4-  Yea;  or  we  owned  it  for  them.  Q.  Ton 
held  it  as  their  agents?  A.  Yes,  as  their 
agents."  On  his  cross-exaroinailon  the  de- 
ponent testified  that  the  purcbHse  of  5.000 
bushels  of  Decemtwr  corn  at  37}  cents  per 
bushel,  by  plaintiffs  for  and  on  account  of 
defendants  on  October  5th,  was  made  from 
John  Hill,  Jr.;  and  that  on  October  11th 
plaintiffs  sold  to  Poole  ^Sherman  5,000 bush- 
els December  corn  at  35  7-8.  I  again  quote: 
"Question.  Kow,  one  of  these  deals  simply 
closed  the  other?  Anstoer,  So  far  as  Wick- 
ersham  &  Wier  were  concerned,  it  did.  Q. 
And  so  far  as  your  firm  was  concerned  it  did? 
A,  No,  sir.  Q.  Except  that  yon  charged 
them  with  a  loss  of  893-75,  including  your 
commissions?  A,  Well,  that  closes  as  far 
Wickersham  &  Wier  are  concerned,  but 
not  as  far  as  we  are  concerned,  because  we 
have  to  satisfy  both  contracts  made.  *  *  * 
Q.  Were  either  of  those  ever  delivered  to 
you?  A.  It  was  either  delivered  or  set- 
tled for.  Q,  Which  was  it, — the  purchase 
of  October  5, 5,000  bushels  of  December  corn; 
was  that  ever  delivered  to  youV  •  *  • 
Q.  Well,  which  was  it?  A.  John  HUl  act- 
ually delivered  us  that  5,000  of  corn.  Q. 
Where?  A.  On  the  floor  of  the  Excliange 
hall.  Q.  How?  A.  The  first  day  of  every 
month  all  members  of  the  Exchange  that  have 
grain  coming  to  them  are  obliged  to  be  in 
the  Exchange  room,  ready  to  receive  that 
grain;  or  if  the  aeller  wishes,  he  cjin  deliver 
it  any  other  place.  Q,  How?  What  was 
the  evidence  of  the  receipt?  A.  The  receipt 
for  5,000  bushels  of  No,  2  corn  stored  in  a 
wareliouse  in  Chicago,  or  within  fifty  bush- 
els of  5,000  bushels.  Q.  That  was  the  first 
day  of  December,  1886,  that  was  delivered  to 
you?  A.  Yes,  December  corn,  Q.  You 
had  already  sold  it  on  October  11?  A.  Yes, 
sir.  Q.  And  closed  Wickersham  &  Wier's 
account  BO  far  as  that  transaction  wa^  con- 
cerned? A.  No,  sir;  if  there  Iiad  been  a 
loss  in  our  receiving  that  corn,  or  delivering 
it,  we  should  have  held  Wickersham  Sc  Wier 
for  the  loss.  Q.  Look  at  the  paper  I  now 
hand  you;  is  not  that  a  copy  of  the  account 
of  this  5,000  bushels  December  corn  deal 
rendered  to  Wickersham  Sc  Wier  on  the 
12th  day  of  October,  1886?  A.  Yes,  sir,  Q. 
This  shows  a  loss  to  Lhera  in  the  transaction 
—5,000  bushels  December  corn— of  *93.75? 
A.  With  commissions  added,  yee.  Q.  Had 
they  paid  that  $93.75  at  that  time  that  would 
have  closed  that  deal  so  far  as  they  were  con- 
cerned, would  it  not?  A.  It  would,  pro- 
vided the  deals  had  gone  through  all  right. 
I  will  explain  right  here:  It  is  customary  for 
the  commission  man  to  look  out  for  his  own 
deliveries,  and  see  that  they  go  through  all 
light;  but  they  do  not  consider  themselves 
responsible  if  there  Is  a  loss  in  receiving  or 
delivering  it.  Who  owned  this  com 
from  the  11th  day  of  October,  at  the  date  of 
the  rloslng  of  the  Wickersliam  &  Wier  ac- 
count, up  till  the  teitday  of  December, when 


it  was  delivered  to  you?  A.  Now,  ttiat  is  a 
question  I  cannot  answer.  I  don't  know 
who  did  hold  these  receipts;  we  had  the  com 
bought.  Q.  What  did  you  do  with  the  com 
after  December  1,  1886?  A.  We  delivered 
it  out  onxontracts  that  we  bad  sold  to  be  de- 
livered in  December,  Q.  Was  it  delivered 
on  any  of  Wickersham  &  Wier's  accounts? 
A.  Well,  I  cati't  tell  you  that  I  can  an- 
swer that  question  by  stating  that  it  was  d^ 
livered  to  parties  that  we  had  corn  sold  to. 
either  for  Wickersham  &  Wier  or  some  other 
of  our  customers.  Q.  Have  you  any  meth- 
od by  which  you  can  follow  this  particular 
5,000  bushel  deal  and  keep  it  separate  from 
all  others,  and  show  what  was  done  with  it 
after  the  1st  of  December?  A.  I  delivered 
it  out  again  on  the  first  of  December  toH.  L. 
Flint  &  Co.  Q.  Of  whom  did  you  receive 
it  that  day?  A.  John  Hill.  Jr.  Q,  Did 
Wickersham  &  Wier  owe  any  corn  at  that 
date  to  the  persons  to  whom  you  delivered  it? 
A.  That  com  received  from  John  Hill,  Jr,, 
was  delivered  to  H.  L,  Flint  Sc  Co.  on  a  sale 
of  5,000  bushels  December  corn,  made  No- 
vember 30,  at  37  3-8  cents.  By  whom? 
A.  Probably  by  me.  Q.  On  whose  account? 
A.  Account  of  J.  W.  Brown.  Q.  Then, 
will  you  explain  how  it  is  that  on  December 
1  you  delivered  to  Flint,  and  canceled 
Brown's  obligation,  the  corn  that  you  had 
already  bought  fur  Wickersham  &  Wier?  A. 
Because,  probably,  the  sale  that  we  had  made 
for  Wickersham  &  Wier  to  Poole  &  Sherman 
was  either  settled  for  before  that  time  by  con- 
sent of  ourselves  and  Poole  &  Sherman,  and 
so  we  delivered  to  other  parties," 

The  evidence  on  the  part  of  the  defendants 
was  to  the  effect  that  the  defendants  reside 
in  the  city  of  Lincoln,  in  this  state;  that  their 
business  and  occupation  was  that  of  train 
dispatchers  in  the  employment  of  one  of  the 
railroads  there,  where  they  resided,  and  in 
which  occupation  they  were  engaged  during 
the  whole  time  of  the  transactions  involved 
in  this  controversy;  that  they,  nor  either  of 
them,  were  possessed  of  capital  or  meana 
sufficient  to  purchase  and  pay  for  any  con- 
siderable amounts  of  grain,  produce,  or  other 
property;  that  they  never  were  the  owners  of 
gram,  pork  or  other  produce  to  sell  or  ship, 
and  that  all  of  this  was  known  to  William 
Dillon,  the  agent  and  business  solicitor  of 
the  plaintiffs;  that  they  had  both  known  Mr. 
Dillon  for  several  years,  but  first  met  him  in 
business  relations,  shortly  before  the  com- 
mencement of  the  dealings  between  them 
and  the  plaintiffs,  out  of  which  this  contro- 
versy arose,  at  a  place  in  the  city  of  Lincoln, 
which  thedefendants  designated  as  a  "bucket 
shop;"  that  Dillon,  knuwing  defendants  to 
be  to  some  extent  dealing  In  options  at  said 
"bucket  shop,"  solicited  them  to  do  business 
of  a  similar characterdirectly  with  tlie  plain- 
tiffs, giving  them  plaintiffs'  card,  with  his 
own  name  thereon,  as  agent  or  solicitor.  De- 
fendants then  had  an  understanding  with 
Dillon  that  they  would  do  Imainess  with  tlie 
plaintiffs,  whereupon  Dillon  wrote  to  jdulu- 
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tiffs  to  that  effect,  and  directed  the  defend- 
ants to  deposit  money  In  one  of  the  banks  of 
Lincoln,  which  he  designated,  subject  to  the 
order  of  plaintiffs,  to  cover  margins,  which 
they  did.  The  defendants  then  commenced 
making  orders  or  requests  on  the 'plaintiffs 
to  buy  grain  on  their  account  on  the  tx}ai  d  of 
trade  of  Chicago.  I  quote  from  the  testi- 
mony of  defendant  "WickershMm:  "Question. 
State  in  what  way  the  margins  were  depos- 
ited. Amtper.  As  a  rule  we  tried  to  have 
from  one  to  two  cents, — that  is,  two  cents  on 
a  bushel  of  grain.  'We  had  two  cents  mar- 
gin on  it,  and  deposited  that  amount;  if  we 
bought  5,000  bushels  we  would  deposit  two 
cents  a  bushel  on  that  In  the  First  National 
Bank,  subject  to  their  call.  Q.  What  took 
place  after  that?  follow  the  business  right 
along  down.  A.  We  kept  dealing  with  them, 
and  I  would  frequently  see  Dillon  at  the  de- 
pot and  talk  the  matter  over.  He  knew,  of 
coarse,  the  deals  we  had.  and  he  would  ask 
about  and  give  as  advice  on  it,  but  ourad- 
Tice  did  not  hit.  He  was  on  one  side,  and 
we  were  generally  on  the  other;  In  fact,  we 
did  not  feel  like  changing  to  bis,  but  that 
donH  amount  to  mucb,  but  the  matter  would 
be  talked  about  when  we  would  meet. 
With  wtiom  were  the  arrangements  made  In 
legaid  to  putting  up  the  margins?  A.  Mr. 
Dillon;  alto  with  the  honse.  Mr.  Dillon 
first  told  OS  how  we  wanted  to  fix  the  mar- 
gins; then  we  had  a  letter  from  the  house 
telling  us  hov  much  to  put  up,  it  I  am  not 
mistaken.  Q.  Go  on,  and  state  what  took 
place  down  to  the  end  of  the  deals.  A.  We 
had  several  deals  with  them.  Q.  Does  this 
statement  which  I  now  put  in  evidence  rep- 
resent those  deals?  A.  Yes,  sir.  Q.  Those 
were  received  from  the  house?  A-  Tea.  sir; 
through  the  mail;  aud  at  last  we  got  to  deal- 
ing wiUiout  a  margin.  Hadn't  any  money  to 
pay,  and  they  kept  writing  and  sending  us 
drafts,  and  one  draft  in  particular  we  got  no- 
tice from  the  bank  that  It  had  to  be  (laid  or 
it  would  go  to  protest,  and  we  went  around 
and  deposited  it,  and  It  was  a  very  hard  time 
in  the  market  so  far  as  we  were  concerned. 
They  ooramenced  to  go  down,  and  we  were 
on  the  wrong  Side  of  it;  and  at  last  we  got  a 
message  from  them  in  ciplier,*  Tit-bits,' which 
means:  *  Margins  exhausted.  We  have  closed 
the  deal.'  Q.  State  whether  or  not  you  al- 
ways put  up  the  two  cents  mar^n  in  tii^ 
First  National  Bank  before  you  made  the 
order.  A.  As  a  rule  we  did,  but  I  am  not 
positive,  but  I  think  there  was  some  times 
that  we  didn't,  and  they  carried  us.  How 
was  it  at  the  last?  A.  No,  sir;  we  didn't 
have  anything  in  the  bank.  Q.  State  whether 
or  not,  when  you  made  any  of  these  sales  of 
grain  that  are  mentioned  in  theee  several 
statonents  of  sales  and  purchases, — state 
whether  you  had  at  any  of  tliose  times  any 
of  that  wheat  on  hand.  A*  No,  sir.  Q. 
State  whether  or  not  when  you  made  any  of 
those  sales  of  grain  through  them,  you  liad 
any  Intention  of  ever  delivering  any  of  the 
grain.    A*  No,  sir.         Sta^  when  you 


made  any  of  these  large  purchases  of  grain, 
whether,  at  that  time,  if  any  of  that  grain 
had  been  delivered,  if  you  had  any  money  to 
pay  for  that  grain.  A.  No,  sir.  Q.  State 
whether  or  not,  In  April,  you  and  Mr.  Wier 
were  Qnancially  able  to  make  any  of  these 
large  purchases  of  grain,  or  pay  for  them. 
A.  No,  sir.  Q.  State  whether  or  not,  at  tlie 
time  you  made  any  of  these  purchases,  you 
bad  any  intention  of  receiving  the  grain  and 
paying  for  it.  A.  No,  sir;  I  never  did. 
State,  at  the  time  you  made  any  of  these  sales 
of  grain  or  pork,  if  you  had  any  intention  of 
delivering  this  fifty  thousand  bushels  of 
wheat,  or  anything  of  that  kind,  or  any  of 
these  amounts  of  wheat.  A.  No,  sir;  that 
was  not  the  intention.  Q,  State  whether  or 
not,  Mr.  Dillon  ever  asked  you  as  to  whether 
you  had  any  grain  in  store  in  Nebraska  or 
not.  A.  He  never  asked  me  tliat  question. 
Q,  State  whether  or  not  Mr.  Dillon  ever 
called  upon  you  for  money  to  pay  for  the 
purchases  of  any  of  these  items  of  wheat  or 
produte.  A,  No.  sir;  be  never  asked  tor 
that."  Be  also  testified  that  the  plaintiffs 
never  wrote  to  defendants  for  money  to  pay 
for  tliose  large  items  of  produce  purchased; 
that  defendants  were  never  in  business  in 
Chicago  except  in  this  matter;  that  defend- 
ants never  bad  funds  in  Chicago  suffi- 
cient to  pay  for  these  large  quantities  of 
wlieat;  that  defendants  were  never  finan- 
cially able  to  pay  for  any  of  these  hirge  items 
of  purchase,  nor  to  pay  $12,493  for  wheat 
purchased;  that  defendants  never  had  any 
actual  wheat,  com.  oi  pork  on  hand;  that 
on  none  of  those  deals  that  defendants  m:ule 
through  plaintiffs  was  any  of  the  produce 
twught  or  sold  delivered  to  or  by  defendants, 
or,  to  his  knowledge,  to  the  plaintiffs  for 
them.  The  tffltimony  of  defendant  H.  B. 
Wier  was  salMtantially  the  same  as  that  of 
'Wickersham. 

The  evidence  in  this  case,  both  on  the  part 
of  the  plaintiffs  and  the  defendants,  is  sub- 
stantially the  same  as  that  In  the  case  of 
Sprague  v.  Warren,  decided  by  tliis  court  at 
the  last  term,  and  reported  in  41  N.  W, 
Rep.  1113  et  seq.  1  am  unable  to  distin- 
guish the  facts  of  this  case  from  those  of  that. 
The  gtattu  and  condition  of  tlie  defendants  In 
the  case  at  bar  was,  at  the  date  of  ttte  trans- 
actions involved,  substantially  the  same  as 
that  of  the  defendant  Sprague  in  that  case, 
and  Fisher,  his  partner.  In  both  cases  the 
defendants  were  men  whose  residence,  busi- 
ness, avocation,  and  employment  were  such 
as  to  givo  notice  to  the  person  dealing  or 
coming  in  contact  in  business  relations  with 
them  tliat  any  purchases  or  sales  wlilch  they 
might  make,  or  desire  to  make,  of  grain  or 
pork  on  the  Iwai'd  of  trade  of  Chlcigo,  were 
mere  wagers  on  the  fluctuatiuns  in  the  val- 
ues of  such  products,  and  tliat  they  iKisscssed 
neither  the  intention  nor  the  ability  to  actu- 
ally produce  and  deliver  large  quantities  of 
wheat,  corn,  or  pork  in  the  Cliicago  market, 
or  to  receive  and  ship,  or  otherwise  legili- 
'  mately  utilize,  such  produce,  if  delivered  to 
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them  there.  In  the  case  at  bar  the  evidence 
Is  ample  that  the  plaintiffs,  through  their 
agent,  William  Dillon,  had  notice  of  this 
status  and  condition  of  the  defendants. 

In  the  case  alwve  cited  one  of  the  plaintiffs 
in  his  deposition  described  the  manner  of  set- 
tling losses  in  deals  on  the  board  of  trade. 
In  the  case  at  bar  the  plaintiff  Mr.  Axtell.  in 
his  deposition,  described  the  process  by  which 
such  settlements  are  effected.  They  both 
call  it  delivering  and  receiving  grain  and 
pork,  but  the  thing  described  falls  far  short 
of  it.  With  the  exception  of  the  use  of  the 
phrase  "rung  up"  by  Mr.  Warren  in  the  for- 
mer case,  which  phrase  is  not  naed  by  Mr. 
Axtell  In  the  case  at  bar,  the  two  descrip- 
tions of  the  mettiod  of  settling  losses  in  deals 
on  the  board  of  trade  are  substantially  the 
same.  In  the  case  of  Sprague  v.  Warren, 
supra,  the  court,  in  the  opinion,  say:  "Heal 
contracts  for  the  delivery  of  property  at  a  fut- 
ure time  will  be  sustained,  because  parties 
then  deal  with  actual  property.  Where,  how- 
ever, there  was  no  iniention  to  deliver  the 
property,  but  simply  to  pay  the  difference  be- 
tween the  contract  pi  ice  and  the  price  on  the 
day  agreed  upon,  the  contract  will  not  be  en- 
forced, as  In  fact  it  is  a  mere  wager." 

In  the  case  at  bar  it  la  clearly  shown  by 
the  testimony  of  the  defendHnts  that  it  was 
never  their  intention  to  actually  receive  and 
pay  for  any  of  the  grain  or  pork  nominally 
bought,  nor  to  deliver  and  receive  pay  for 
any  nominally  sold  by  them,  or  on  their  ac- 
count; and  there  is  no  evidence  as  to  inten- 
tion of  the  parties  of  and  to  whom  these  nom- 
inal purchases  and  sales  were  made;  and 
while  it  may  be  admitted  that  the  plaintiffs 
were  at  all  times  faithful  to  their  duties  as 
agents  of  the  defendants,  as  contended  by 
counsel  in  the  brief,  and  while  it  was  duubU 
less  their  intention  at  all  times  to  do  precisely 
that  which  they  did  do,  yet,  as  we  have  seen, 
their  intention  to  do  that  was  not  an  inten- 
tion to  buy  or  to  sell  actual  bushels  of  wheat 
and  corn  or  barrels  of  pork  in  specie.  And, 
Indeed*  as  agents  of  the  defendants,  their  in- 
tention doubtless  was,  as  it  should  liave  been, 
to  carry  out  thelrprlndpals'  Intentions.  Fol- 
lowing the  case  of  Sprague  v.  Warren,  su- 
pra, which  was  carefully  considered,  though 
the  opinion  was  only  agreed  to  by  a  divided 
court,  I  hold  that  the  verdict  Is  sastalned  by 
the  evidence,  and  is  not  contrary  to  law. 

Plaintiffs  in  the  brief  present  as  error  on 
the  part  of  the  trial  court  the  admissions  of 
t«tlmony  on  the  trial  on  the  part  of  defend- 
ants. In  which  they  testllled  that  they  were 
unable  to  pay  for  the  grain  and  commodity 
purchased;  also  testimony  of  the  defendants 
as  to  whether  they  owned  grain  elevators, 
ete.  This  testimony,  in  connection  with  evi- 
dence that  their  Inability  to  pay  for  such  pur- 
chases, as  well  as  the  fact  <^  their  not  being 
the  owners  or  controllers  of  elevators,  or  otti- 
erwlse  engaged  In  storing,  sh  ipping,  or  hand- 
ling grain,  bat  were  engaged  in  a  different 
business  and  avocation,  was  known  to  plain- 
tiffs through  their  agent,  Dillon,  was  ad- 


missible as  going  to  the  question  of  inten- 
tion, and  of  the  real  character  of  the  transac- 
tions between  the  plaintiffs  and  the  defend- 
ants. The  above  also  applies  to  plaintiffs* 
objection  to  the  admission  of  testimony  on 
the  part  of  defendants  that  they  did  not  own 
or  have  possession  of  any  grain,  and  particu- 
larly of  the  grain  sold  at  the  time  they  or- 
dered plaintiffs  to  sell  the  grain  testified  to 
by  them. 

I  have  carefully  examined  the  InRtructions 
given  and  refused,  but  Bnd  no  error  In  the 
giving  or  refusal,  and  will  not  thtrefore  fur- 
ther extend  this  opinion  by  reproducing  or 
commenting  upon  them.  The  judgment  of 
the  district  court  is  affirmed.  The  other 
judges  concur. 


Wabnse  e.  FooTB  et  ai, 

{Supreme  Court  of  Minnesota.  Oob  18,  tBSt.) 

EVIDEKCB— SOFMCiaSCT. 

Uvldenoe  considered  and  held  lulllotant  to 
sustain  the  finding  and  decision  of  tha  trial  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; LooHBEN,  Judge. 

Keith,  Svans,  Thompson  &  Fairohild  and 
A.  Humphreys,  for  respondent.  Benton, 
Plwnley  A  Healy,  for  appellants. 

Peb  CtTBiAH.  After  the  decision  upon  the 
former  appeal,  (40  Minn.  176.  41  K.  W.  llep. 
935,)  the  trial  court,  upon  defendant's  ap- 
plication, made  additional  dndings  upon  the 
evidence  received  under  bis  counter-claim, 
whereby  he  claims  to  be  entitled  to  be  al- 
lowed in  this  action  for  the  value  of  certain 
articles  of  personal  property  used  or  retained 
by  the  plaintiff.  Upon  the  counter-claim, 
however,  the  court  finds  adversely  to  the  de- 
fendant. We  are  of  the  opinion  that  the  rec- 
ord presents sudlcient  evidencetosupport  the 
finding  of  the  trial  court  upon  that  matter, 
and  as  there  is  no  other  question  upon  this 
appeal  the  judgment  must  be  affirmed. 


Wthors  «.  Mahaska  Gomnr. 

(Supreme  Court  of  Iowa.  Oot  10,  1889.) 
Imputed  Nbquobnob — Pabbut  un>  Child, 

1.  In  an  action  by  a  child's  administrator  for 
damages  for  the  death  of  the  ohtld,  caused  by  the 
brealdng  of  a  bridge  over  which  the  child  was  rid- 
ing In  a  carriage  with  Its  parents,  who  had  takeo 
it  into  the  carriage  without  volilion  on  Its  parU 
the  negligenoe  of  the  parents  cannot  be  imputed 
to  the  ohud. 

a.  The  fact  that  the  parents  inherited  the  es- 
tate- of  the  child  does  not  make  the  rule  which 
would  bar  a  parent  who  was  guilty  of  eontrlbutoir 
negligenoe  from  recovering  in  hiaown  right  api^- 
e^e  to  the  action  by  the  administemtor. 

Appeal  from  district  court,  Poweshiek 
county;  W.  R.  Lewis,  Judge. 

Plaintiff,  as  the  administrator  of  the  estate 
of  Artomus  Smith,  deceased,  seeks  to  recover 
damages  resulting  from  the  death  of  dece* 
dent,  alleged  to  have  been  caused  by  negli- 
gence on  tlie  part  of  defendant.   After  tlw 
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evidence  had  been  submitted,  the  Jury  were 
Instructed  lo  return  a  verdict  for  the  defend- 
ant, which  they  did.  Judgment  was  ren- 
dered on  the  verdict,  and  plaintiff  appeals. 

Bolton  *  MoCoy  and  tf.  C.  Morgan,  for 
appellant.  John  IP.  Lacey  and  Blanchard 
A  Frmton,  iot  appellee. 

BoBiNBON,  J.  ■  In  Augaat,  1883,  Heniy 
Smith,  with  hie  family,  consisting  of  his 
wife,  a  daughter,  and  plaintiff's  intestate, 
then  about  two  years  of  age,  attempted  to 
drive  over  a  county  bridge  of  defendant  in  a 
wagon  drawn  by  two  horses.  The  bridge 
fell  while  the  team  was  on  it,  and  the  wagon 
and  its  occupants  fell  to  the  stream  below. 
The  fall  resulted  in  the  death  of  the  mother 
and  plaintilTB  Intestate.  The  plaintiff  claims 
that  at  the  time  In  question  the  bridge  was 
oat  of  repair,  and  in  a  dangerous  condition, 
and  that  defendant  is  chargeable  with  knowl- 
edge of  that  fact;  that  it  fell  In  consequence 
of  that  condition;  and  that  decedent  did  not 
contribnte  to  the  Injariea  of  which  plainttft 
complains. 

1.  It  seems  to  be  conceded,  and  the  record 
sattsOes  OS,  that  the  Jury  were  instructed  to 
return  a  vwdlot  for  defendant  on  the  ground 
tiiat  the  father  and  mother  of  decedent  were 
not  shown  to  be  free  from  negligence  which 
contributed  to  his  death.  It  Is  not  claimed 
that  he  could  have  been  guilty  of  contribu- 
tory negligence,  bat  it  is  insisted  that  negli- 
gence on  the  part  <rf  bis  parents  would  be 
unpotable  to  him ;  hence  that  It  was  necessa- 
ry for  plaintiff,  in  order  that  he  might  recov- 
er, to  show  that  ttie  negligence  of  the  parents 
did  not  cootribate  to  the  injury  in  oontro- 
vmy.  So  far  as  we  are  advised,  the  ques- 
tion now  presented  to  us  has  never  been  dl- 
re^y  determined  by  this  court,  although  It 
seems  to  have  been  assnmed  In  some  cases 
that  the  negligence  of  the  parent  might  be 
imputed  to  the  child.  Of  that  kind  is  the 
ease  of  Walters  Railroad  Co.,  41  Iowa, 
7S;  but  In  that  it  was  held  that  the  negli- 
gence of  the  peieon  in  whose  chfu-ge  the  par- 
ents had  placed  thediild  could  not  be  im- 
puted to  the  parent,  and  through  the  parent 
to  the  child.  In  Slater  v.  Railway  Co.,  71 
Iowa,  209.  S2  K.  W.  Kep.  264,  the  point  was 
expressly  reserved  from  decision.  The  doc- 
trine of  imputable  negligence  was  considered 
in  Nesbit  v.  Town  of  Corner,  75  Iowa,  815, 
89  N.  W.  Bep.  516,  but  the  question  now 
under  consideration  was  not  involved  in  that 
case.  That  the  negligence  of  the  parent  is 
tmpataUe  to  the  child  has  been  affirmed  by 
Dumerous  courts  of  high  standing.  See  Halt- 
field  V.  Roper,  21  Wend.  615;  Morrison  v. 
Railway  Co.,  56  N.  Y.  802;  Thurber  v.  RaU- 
road  Co.,  60  N.  Y.  827;  Lynch  v.  Smith,  104 
Mass.  53;  Gibbons  v.  Williams,  135  Mass. 
335;  Fitzgerald  v.  Railway  Co.,  29  Minn.  336, 
13  N.  W.  Rep.  168;  Brown  v.  Railway  Co., 
58  Me.  384;  Leslie  v.  Lewislon.  62  Me.  468; 
Hathaway  v.  Railway  Co.,  46  Ind.  26;  Bail- 
way  Co.  V.  arable,  88  lit.  442;  Raiiroad  Co. 
T.  Smith,  28  Kan.  542;  Ueeks  v.  Railroad 


Co.,  52  Cal.  603;  Stlllson  t.  Railroad  Co.,  67 
Mo.  674.  Among  the  cases  holding  to  the 
contrary  are  the  following:  Railroad  Co.  v. 
Snyder.  18  Oliio  St.  408;  Huff  v.  Ames,  16 
Neb.  139,  19  N.  W.  Rep.  623;  Railway  Co. 
V.  Moore,  59  Tex.  H4;  Railway  Co.  v.  Schus- 
ter, 118  Pa.  St.  412.  6  AH.  Kep.  269;  Robin- 
son V.  Cone,  22  Vt.  214;  Daley  v.  Kailiuad 
Co.,  26  Conn.  591;  Railroad  Co.  v.  Ormsby, 
27  Qrat.  476;  Roland  v.  Railroad  Co..  36  Mo. 
489;  Whirley  v.  Whiteman,  1  Head.  619; 
Beach,  Contrib.  Keg.  §g  41-43.  See  Battis- 
hill  V.  Humphery,  81  N.  W.  Rep.  894;  1 
Shear.  A  R.  Neg.  8§  70-83,  and  notes.  It 
seems  to  us  that  the  authorities  last  dted 
announce  the  better  rule.  The  parent  is 
not  in  any  proper  sense  the  agent  of  the 
child.  The  former  la  required  to  give  to 
the  latter,  care,  protection,  and  support, 
and  in  refcnrn  may  exact  service  and  obedip 
enoe.  But  these  duties  are  imposed  bylaw 
and  are  not  the  result  of  any  contract  be- 
tween the  parties.  In  this  case  thechlld  was 
taken  Into  the  wagon,  and  ocposed  to  the  ac- 
cident which  resulted  In  his  death,  without 
v(^tlon  on  his  part.  He  certainly  was  free 
from  fault.  If  bis  parents,  their  negU- 
gence,  contributed  to  his  death,  that  does  not 
seem  to  us  to  be  a  sufflclent  reason  tor  deny- 
ing his  estate  relief.  Such  negligence  would 
prevent  a  recovery  by  the  parents  in  their 
own  right.  Smith  v.  Railway,  92  Pa.  St.  450; 
Huff  V.  Ames,  16  Neb.  139.  19  N.  W.  Rep. 
623 ;  Railway  Ga  T.  Snyder,  24  Ohio  St.  670; 
1  shear.  A  B.  Neg.  §  71;  Railway  Co.  v. 
Schuster,  118  Pa.  St.  412.  6  AU.  Rep.  269; 
Ohuseyv.  Railway  Co..  57  Fa.  SU 172.  See, 
also.  Albertson  v.  Railway  Co..  48  Iowa.  294; 
Beaeh,  Contrib.  Neg.  g  44;  Coal  &  Iron  Oo. 
T.  Brawley,  8  South.  Rep.  556;  Railroad  Col 
V.  Wolf,  69  Ind.  90.  But  It  appears  to  us  to 
be  nnjust  and  contrary  to  reason  to  hold  that 
the  irresponsible  child  shoold  be  responsible 
for  the  wrongful  acts  of  his  parents  or  ottim 
who  may  have  him  In  charge.  He  is  inca- 
pable by  himself  <tf  committing  any  set  ci 
negligence,  and  cannot  authorize  another  to 
commit  one;  UierefOre  It  seems  anreasonabte 
to  require  him  or  his  estate  to  suffer  loss  be- 
cause of  the  neglect  or  nnauthorixed  sots  of 
his  parents  or  others.  Some  authorities  seem 
to  make  a  distinction  between  cases  where 
the  contributory  negligence  of  the  parent  oc- 
curs while  he  has  the  child  under  his  imme- 
diate control,  and  otlier  eases  which  occur 
when  the  child  Is  away  from  the  parent;  but 
we  are  of  the  opinion  that  there  Is  no  suffi- 
cient ground  for  the  distinction  claimed. 
The  autliority  of  the  parent  does  not  depend 
upon  the  proximity  of  the  child. 

2.  It  Is  claimed  that  appellant  ought  not 
to  recover,  for  the  reason  that  It  is  not  shown 
that  the  parents  of  the  cblld  were  free  from 
contributory  negligence;  and,  since  they  in- 
herited his  estate,  the  rule  which  would  bar 
a  negligent  parent  from  recovering  in  such  a 
case  in  liis  own  right  ought  to  apply.  But 
plaintiff  seeks  to  recover  in  the  riglit  of  the 
child,  and  not  for  the  parents.  It  m^y  be 
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that  a  recovery  In  tbis  case  will  result  in  con- 
ferring an  undeserved  benefit  upon  the  father, 
but  tliat  is  a  mattor  wbich  we  nunnot  inves- 
tigate. If  the  facts  are  such  that  the  child 
could  have  recovered  had  his  injuries  not 
been  fatal,  his  administrator  may  recover  the 
full  amount  of  damages  which  the  estate  of 
the  child  sustained. 

3.  Other  questions  are  discussed  by  coun- 
sel, but  as  they  are  of  such  a  nature  as  not 
to  be  likely  to  arise  on  another  trial  they 
need  not  be  further  considered.  The  judg- 
ment of  the  district  court  is  reversed. 


YzoKSBS  «.  WooDRiTFr,  Sheriff. 
(Owiwns  Court  of  Iowa.  OoL  10,  USB.) 

FrATTDTTIJHT  CONTMTljrOBB. 

On  the  issue  as  to  whether  certain  restau- 
rant goods  were  transferred  hy  a  debtor  to  plaln- 
tur,  hui  80Q,  ia  fraud  of  oreditora,  it  appeared  that . 
the  father  nut  a  very  amall  hot^  fn  which  the 
•on  lived  with  mm  till  about  81  years  of  age.  Aft- 
erwards the  father  bought  the  restaurant  goods, 
and  kept  a  restaurant ;  the  son,  who  bad  then  been 
awi^  some  time,  returning,  and  taking  principal 
charge  of  it.  Plaintiff  testmed  that  the  goods  were 
sold  to  him  for  tOOO,  tSOO  of  which  were  due  him 
for  work  in  the  hotel;  and  he  and  his  father  testi- 
fied that  he  worked  in  the  hotel  three  years,  and  wm 
to  have  $lfiO  ayear.  The  testimony  as  to  his  work 
there  was  conflicting.  PlalntitF  also  testified  that 
he  received  from  time  to  time  tl50  before  leaving 
home  for  a  time:  that  bis  father  was  then  owing 
him  tSOO;  and  that  he  left  with  only  tS.  He  did 
not  ask  for  the  moneydne  liim,  nor  was  anything 
said  in  regard  to  It  The  business  between  father 
and  son  was  conducted  loosely,  which  they  ex- 
plained by  BtaUag  that  It  was  a  "family  alfalr. " 
The  father  also  tranaf  anM  all  his  other  property, 
including  the  restaurant  building,  to  another  son, 
and  the  testimony  as  to  the  consideration  was  not 
very  satisfactory.  The  restaurant  building  was 
soon  after  transferred  by  the  son  to  the  father's 
wife.  Held,  that  it  was  error  to  take  the  question 
from  the  jury,  and  direct  a  verdlot  tor  plamtiff. 

Appeal  from  district  court,  Mahaska  coun- 
ty ;  D.  Ktan,  J  udge. 

Keplevin  for  a  stock  of  restaurant  goods. 
From  a  judgment  for  the  plaintiff  the  defend- 
ant appeals. 

Carrol  Da^taaxtA  Blanchard^ Preuton, 
for  appellant.-  J7o{tofi.(frJfoCoj^,  for  appellee. 

Granger,  J.  The  stock  of  goods  in  ques- 
tion was  levied  upon  as  the  property  of  John 
Vickers,  who  was  a  judgment  debtor  of  Hurl- 
hurt,  Hess  &  Co.;  and  at  the  commencement 
of  this  suit  the  goods  were  held  by  the  de- 
fendant sheriff  on  execution  in  favor  of 
Hurlburt,  Hess  &  Co.  Walter  Vickers 
(plaintiff)  is  a  son  of  John  Vickers.  and 
claims  the  ownership  of  the  goods  by  pur- 
chase from  his  father.  Some  undisputed 
facts  of  the  case  are  that  John  Vickers,  from 
the  spring  of  1882  to  the  fall  of  1885  or  1886, 
kept  a  small  hotel  at  Xew  Sharon,  called  the 
"Pacific  House,"  his  son  Walter  being  with 
him  up  to  tlie  spring  of  1885.  In  the  spring 
of  1885,  Walter  left,  and  was  absent  about 
18  months,  and  then  returned.  At  this  time 
the  only  property  owned  by  John  Vickers  .was 
a  piece  land  in  Kansaa,  and  a  vacant  lot 
taXew  Sharon.   Afterwards  the  land  In  Kan- 


sas was  traded  fur  a  stock  of  restaurant 
goods,  which,  with  additions  and  reductions 
in  the  course  of  trade,  is  the  stock  in  suit. 
After  the  purchase  of  the  stock,  a  building 
was  erected  on  the  vacant  lot,  and  the  stock 
placed  therein.  John  Vickers  and  his  fam- 
ily, including  plaintifT,  lived  in  the  building, 
a  part  of  which  was  used  as  a  reetaunint.  In 
January,  1887,  the  stock  of  ^oods  was  sold  to 
plaintiff,  as  claimed  by  him,  for  a  considera- 
tion of  9600,  with  a  payment  down  of  9300, 
which  was  due  plaintiff  from  his  father  for 
his  work  while  in  the  Pacific  House  before 
he  left  in  the  spring  of  1885.  Prior  to  the 
transfer  of  the  stock  to  the  plaintiff,  John 
Vickers  transferred  the  restaurant  lot  and 
building  to  another  son;  the  two  sales  in- 
cluding all  bis  property.  This  much  is  stat- 
ed merely  to  show  the  general  character  of 
the  transaction  which  the  defendant  claims 
is  fraudulent  as  to  creditors.  At  the  time  of 
the  transfer  of  property,  John  Vickers  was  a 
debtor  to  Hurlbut,  Hess  &  Co.,  being  a  sure- 
ty on  notes  afterwards  placed  in  judgment. 
At  the  close  of  the  testimony,  on  motion  of 
the  plaintiff,  the  court  directed  a  verdict  la 
his  favor,  and  it  is  of  this  ruling  of  the  court 
that  the  defendant  complains.  The  action  of 
the  court  in  thus  taking  the  case  from  the 
jury  cannot  be  sustained.  Without  relying 
on  the  rule  that  where  there  is  any  conflict  ia 
the  evidence  the  cause  must  be  submitted, 
we  may  say  that  a  majority  of  this  court  are 
of  opinion  that  if  there  had  been  a  verdict  for 
defendant  a  refusal  to  set  it  aside  would  not 
have  been  reversible  error.  It  is  not  neces- 
sary to  set  out  the  testimony  in  detail  to  man- 
ifest the  reasons  for  our  conclusions,  hence  a 
brief  statement  will  sutHce:  Wtieu  John 
Vickei-s  opened  the  Pacific  House,  Walter 
was  under  age.  At  the  time  of  the  trial, — 
October,  1888,— he  was  between  27  and  28 
years  old.  The  8300  which  was  the  first  pay- 
ment on  the  stock  was  claimed  to  be  due 
Walter  for  work  in  the  hotel.  The  testi- 
mony as  to  what  Walter  did  in  and  about  the 
hotel  varies  materially.  Walter  and  bis  father 
say  be  was  to  have  $150  per  year,  and  that  ha 
worked  under  that  agieement  three  years; 
and  Walter  says  he  received  from  time  to 
time  8150  before  leaving  for  the  west,  leav- 
ing a  balance  hlsdueof  i^OO.  The  hotel  was 
a  very  small  one,  and  at  best  the  patronage 
must  have  been  liglit.  Up  to  the  time  of  going 
west,  Walter  had  always  lived  at  home  in  the 
family,  and  as  a  member  <Ht  the  family.  Bar* 
ring  the  testimony  of  Walter  and  his  father 
as  to  the  employment,  and  the  evidence  as  to 
the  service  he  rendered,  the  surrounding  dr- 
cumatances  are  as  consistent  with  the  Id^aof 
his  being  there  merely  because  it  was  his 
home  HB  in  any  other  capacity.  At  the  tlma 
of  leaving  home,  if  his  stoty  and  that  of  his 
father  is  correct,  his  father  was  owing  him 
8300.  By  Walter's  own  statement  he  leffe 
home  with  little  more,  if  any  more,  money 
than  85,  which  he  obtained  from  one  Calbacb 
for  services  in  sleeping  in  and  sweeping  the 
bank,  and  doing  other  chorea.  He  did  not 
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ask  for,  nor  did  his  father  offer  him,  money 
for  his  trip;  nor  was  anything  said  in  regard 
to  it, — nothing  whatever  said  as  to  the  pay- 
ment. It  Is  not  disputed  but  that  the  biisU 
ness  between  John  and  Walter  was  conduct- 
ed loosely,  and  the  excuse  or  explanation  is 
that  it  was  a  "family  affair,  and  naturally 
would  be  so."  When  Walter  returned  from 
the  west  in  the  fall  of  1886,  lie  again  lived 
with  his  father  in  a  private  house  till  the  res- 
taurant was  built,  and  was  sick  and  unable 
to  work.  Before  the  transfer  of  the  stock  to 
Walter  the  building  was  sold  to  a  son,  An- 
trim, and  the  testimony  Is  not  very  satisfac- 
tory as  to  the  consideration  therefor,  but  a 
part  at  least  of  that  was  for  work  done  by 
Antrim.  After  the  transfer  of  the  stock  the 
father  and  his  family  continued  in  the  res- 
taurant as  before,  except,  perhaps,  sa  to  the 
management  and  work,  that  being  done  by 
Walter,  with  some  help  from  members  of  the 
family.  It  may  also  be  said  that  when  the 
sale  was  made  of  the  stock  tliere  was  no  def- 
inite agreement  as  to  the  payment  of  the  re- 
maining 8300.  The  restaurant  building 
teansferred  to  Antrim  was  soon  after  trans- 
ferred by  Antrim  to  John  Vickers*  wife. 
Many  other  material  facts  might  be  slated, 
but  it  Is  unnecessary.  These  facts  are  suCB* 
clent  to  showthataconclusion  asto  the  fraud 
must  be  reached  by  the  consideration  of  tes- 
tfmuny  that  is  conflicting,  and  to  such  a  de- 
gree as  to  entitle  the  parties  to  its  considera- 
tion by  a  jury.  If  the  testimony  of  Walter 
and  John  Vickers  is  to  be  taken  m  true,  of 
course  it  settles  Ihequestion;  but  It  must  be 
kept  in  mind  that  they  are  charged  with  the 
fraud,  and  their  statements  are  to  be  taken 
and  weighed  with  the  surrounding  circum- 
stances; and  wherein  their  own  conduct  is 
not  consistent  with  their  claims  it  furnishes 
evidence  tending  to  contradict  tlieir  state- 
ments. It  should  not  be  understood  that 
there  is  not  much  evidence  in  the  record 
tending  to  overcome  auy  Inference  that  may 
be  drawn  from  the  facts  narrated  as  well  as 
others  tending  to  strengthen  them,  and  we 
are  by  no  means  Intimating  that  such  other 
evidence  may  nut  be  abundantly  sufficient  to 
justify  a  verdict  for  tlie  plaintiff,  nor  do  we 
mean  to  intimate  tlint  it  would,  our  only 
purpose  being  to  show  that  the  question  of 
fraud  is  one  for  the  Jury.  The  judgment  of 
the  district  court  must  be  and  is  reversed. 


CONNTERS  «.  SlOTJX  CiTT  &  P.  B.  Co. 

(Supreme  Court  of  Iowa.  Oct.  11, 1889.) 

RuiAOAI>  COMPAXIBB— STOOK-EILLIXO  CaBEB. 

1.  Id  an  action  ogeAnat  a  railroad  company  for 
kiUtog  stock,  the  netltloa  oontained  several  alle- 

S,UonB  that  the  kilUog  took  place  at  a  point  where 
e  defendant  bad  the  right  to  fence  its  road,  and 
also  contained  allegrations  that  the  killing  occurred 
whHe  the  defendant  waa  operatiog  Its  road  in  a 
aegUgrat  manner,  which  presented  the  nuestion 
^rplioahle  to  a  killing  at  a  place  where  there  was 
DO  tight  to  fence.  The  defendant's  answer  was, 
in  substance,  a  general  dental,  and  a  trial  was  had, 
Seld,  ibaA  thfl  objeotlon  that  the  averments  of  the 


petition  were  incoasistent,  would  not  "tio  consid- 
ered on  appeal. 

2.  The  plaintiff  had  nine  cattle  killed  at  the 
same  point  within  a  period  of  two  years.  The 
killing  each  time  was  by  a  night  passenger  train 
running  on  a  schedule  of  from  86  to  38  miles  per 
hour,  with  bead-light  and  airbrakes  In  perfect 
order,  and  which  gave  the  proper  signals  for  cross- 
ings. The  place  of  the  atxddent  was  an  ordinary 
crossing  In  the  open  country,  and  there  was  nolh 
ing  to  indicate  tiuit  it  was  a  crossing  where  cattle 
were  liable  to  be,  except  the  fact  that  plaintiff's 
cattle  were  killed  there.  It  appeued  that  the  oat* 
tie  were  seen  when  the  train  was  about  800  feet 
distant,  the  utmost  distance  at  which  objects  are 
visible  by  the  aid  of  a  head-light;  that  the  train 
oould  not  have  been  stopped  at  a  less  distance 
than  1,900  feet;  that  it  was  dangerous  to  the  train 
and  passengers  to  strike  objects  like  cattle  at  a 
slow  rate  of  speed;  and  that  the  collision  could 
not  have  been  avoided  unless  the  train  bad  ap- 
proached the  crossing  at  a  speed  not  exceeding  IS 
miles  per  hour.  Held,  that  a  finding  that  defend- 
ant was  liable  because  the  trains  were  run -at  a 
high  rate  of  speed,  knowing  that  the  crossing  was 
a  dangerous  point,  was  unsupported  by  the  evi- 
denoe. 

Appeal  from  district  court,  Monona  coun- 
ty; C.  H.  Lewis,  Judge. 

Action  for  the  recovery  of  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  killing 
of  certain  of  his  cattle  upon  the  track  of  the 
defendant's  railroad  by  locomotivi^  engines 
and  trains  ran  by  the  defendnnt.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.    Defendant  appeals. 

John  B.  Hawley  and  John  E.  Selliok,  for 
appellant.  McMillan  &  Kimbcdlt  for  ap- 
pellee. 

RoTHBOCK.  J,  1.  It  is  chiimed  in  the  pe- 
tition that  in  the  month  of  June,  1885,  two 
steers,  the  property  of  plaintiff,  were  killed 
by  one  of  defendant's  trains;  that  in  June, 
1886i  two  cows  were  killed  in  the  same  man- 
ner; that  on  the  6th  day  of  July,  1887,  one 
"blooded  bdU"  and  one  cow  were  killed  by 
another  train;  that  on  the  18th  day  of  July, 
1887,  another  cow  was  killed  by  another 
train;  and  tliat  on  Ibe  14th  day  of  the  same 
month  one  steer  and  one  cow  were  killed  in 
the  Slime  manner.  The  ground  U{K>n  which 
recovery  was  sought  for  the  value  of  the  cat- 
tle was  that  they  were  killed  at  a  point  on 
the  railroad  where  the  defendant  had  the 
right  to  fence  its  track,  and  had  failed  to  do 
so,  and  that  the  cattle  were  killed  without 
any  willful  act  of  the  plaintiff  or  his  agents. 
All  through  the  petition  the  fact  is  kept 
prominent  that  the  cattle  were  killed  at  a 
point  where  the  defendant  had  the  right  to 
fence  its  road.  In  addition  to  this  averment 
It  is  several  times  alleged  in  the  petition  that 
the  killing  occurred  while  the  dtdfendant  was 
operating  and  moving  its  engines  carelessly 
and  negligently.  But  in  the  same  connec- 
tion the  averments  are  made  that  the  killing 
waa  done  at  points  where  the  defendant  had 
the  right  to  fence  its  track.  To  this  petition 
there  was  an  answer,  which  is,  in  substance, 
a  general  denial.  It  will  be  observed  that 
the  petition  in  effect  negated  the  idea  that 
the  cattle  were  killed  at  a  public  crossing. 
But  the  averments  of  negligence  and  care- 
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lessness  In  opeimtlng  tbe  train  also  presented 
the  question  applicable  to  the  killing  of  stock 
at  points  where  there  was  no  right  to  fence, 
— aa,  at  a  public  crossing.  The  defendant 
was  content  to  meet  this  kind  of  a  pleading 
b7  a  general  denial.  And  the  court  very 
properly  charged  the  jury,  in  substance,  that 
if  the  right  to  fence  existed,  and  there  was 
no  fence,  the  defendant  was  liable;  and  If 
the  killing  took  place  upon  a  public  crossing 
it  was  incumbent  on  the  plaintiff  to  show 
that  the  damages  were  caused  by  the  negli- 
gent and  careless  operation  of  the  trains.  It 
a  not  for  tiiis  court  to  determine  upon  this 
appeal  Whether  this  petition  was  vulnerable 
to  a  motion  to  divide,  or  for  more  spectQc 
statement,  or  tliat  it  was  subject  to  any  other 
objection.  The  parties,  having  elected  to  go 
to  trial  upon  it,  cannot  now  object  to  It  be- 
cause it  contains  inconsistent  averments. 
Tills  is  a  sulBcient  answer  to  much  of  the 
argument  of  the  appellant's  counsel.  See 
Scott  V.  Railway  Co..  68  Iowa,  360,  24  N.  W. 
Bep.  584,  and  27  N.  W.  Rep.  276. 

2.  The  plaintiff,  in  introducing  his  evi- 
dence in  chief,  endeavored  to  show  that  not- 
withstanding the  cattle  were  killed  at  a  place 
where  there  was  a  crossing  over  the  track, 
with  cattle-guards  on  each  side  of  the  cross- 
ings, and  sign-boards  for  a  crossing,  and 
fences  up  to  the  cattle-guards,  yet  that  there 
was  in  fact  no  public  highway  at  that  point. 
No  effort  was  made  to  prove  that  there  was 
any  negligence  In  the  manner  of  operating  the 
trains,  unless  the  plaintiff  expected  that  the 
Jury  would  infer  from  the  fact  of  tbe  repeated 
slaughter  of  his  cattle  at  that  point  that  the 
trainmen  should  have  put  the  speed  of  the 
train  at  such  a  rate  as  that  It  could  l>e  stopped 
when  the  cattle  were  discovered  In  time  to 
have  avoided  accident.  Upon  the  Issue  as  to 
the  crossing,  the  plalnttflF  failed.  The  Jury 
found,  in  answer  to  a  special  intorrogatory 
submitted  to  them  by  tbe  court,  that  tliere  was  i 
a  public  road  or  way  over'the  railroad  where 
the  cattle  were  killed  at  tbe  time  and  place 
where  they  were  killed.  But  the  jury  found  in 
answer  to  another  interrofl^atory  that  tbe  de- 
fendant was  liable  for  the  killing,  because 
the  trains  were  run  at  a  high  rate  of  speed, 
knowing  that  the  crossing  was  a  dangerous 
point.  It  is  claimed  by  appellant  that  this 
finding  Is  wholly  without  support  in  tbe  evi- 
dence, and  that.  If  the  defendant's  trainmen 
knew  that  cattle  were  accustomed  to  be  upon 
the  track,  the  plaintiff  had  equal  knowledge 
of  that  fact,  and  he  was  negligent  In  permit- 
ting his  cattle  to  go  upon  the  crossing.  All 
of  the  cattle  were  killed  by  a  night  passenger 
train  going  north  on  the  railroad.  That 
trnin  consisted  of  about  eight  cars,  and 
passed  over  the  road  at  about  9  o'clock  p.  u. 
Tliere  was  an  unoljstructed  view  of  the  track 
at  the  crossing  for  a  considerable  distance 
along  the  railroad.  In  short,  It  was  an  ordi- 
nary crossing,  and  there  was  no  more  reason 
why  trainmen  should  apprehend  that  cattle 
would  he  found  on  the  track  at  that  place 
than  at  any  other  orossing  in  the  open  conn- 


try.  nnless  the  fact  that  the  plaintiff's  cattle 
were  killed  at  that  point  should  have  been  re- 
garded aa  such  notice  as  to  put  the  men  in 
charge  of  tbe  train  on  their  guard.  There  ia 
no  evidence  that  cattle  of  other  persons  were 
killed  at  that  point.  The  evidence  shows 
that  the  train  which  struck  the  cattle  was  at 
all  of  the  times  named  running  on  its  usual 
schedule  time,  and  at  a  rate  of  some  85  to  38 
miles  an  hour;  that  tlie  air-brakes  were  in  per- 
fect order;  and  that  the  usual  signals  for  cross- 
ings were  given ;  that  the  head-light  on  the 
engine  was  burning,  and  that  the  cattle  were 
seen  by  the  engineer  In  charge  of  the  engine 
when  it  was  within  about  300  or  350  feet  of 
the  cattle  on  the  crossing,  and  that  they  could 
not  have  been  discovered  by  the  aid  of  the 
head-light  at  a  greater  distance;  and  that  it 
was  absolutely  Impossible  to  stop  the  tram  in 
a  less  distance  than  1.200  feet;  and  that  It  is 
much  more  dangerous  to  the  safety  of  the 
train  and  {lassengersto  attempt  to  stop  the 
train  and  strike  an  obstructiun  like  cattle  at  a 
slow  rato  of  speed  than  to  ket-p  up  the  speed. 
It  further  appears  that  the  train  could  not 
have  been  stopped  so  as  to  avoid  the  collision 
unless  it  was  slowed  down  to  a  speed  of  not 
to  exceed  15  miles  an  hour  before  nearlngthe 
crossing.  It  appears  that  the  plaintilT  has  a 
farm  in  the  vicinity.  The  house  on  the  farm 
is  about  a  quarter  of  a  mile  from  the  railroad. 
Ttie  cattle  for  which  he  claims  damages  were 
killed  at  five  different  times  in  a  period  of  a 
little  more  than  two  years.  For  the  first 
casualty  there  is  no  possible  theory  upon 
wtiich  the  defendant  can  be  held  liable,  and 
for  all  that  occurred  after  that  tbe  plaintiff 
had  the  same  ground  to  apprehend  dan- 
ger from  his  cattle  being  at  the  crossing 
that  the  trainmen  had.  In  order  to  entitle 
him  to  recover  for  any  of  his  cattle  he  must 
have  presented  bis  case  to  tlie  jury  on  the 
theory  that,  although  he  knew  that  his  cattle 
were  wont  to  go  and  stand  or  lie  upon  that 
crossing  in  tbe  night,  yet  he  would  persist  In 
making  a  cattle>yard  of  it,  to  the  great  peril 
of  the  traveling  public.  His  position  is  in 
effect  that  at  all  public  crossings  in  tbe 
country  where  cattle  are  kept  upon  adjoining 
farms  night  passenger  trains  must  be  slowed 
down,  so  that  when  within  about  300  feet  of 
crossings  cattle  upon  the  crossings  may  be 
seen  by  tbe  engineer,  and  tbe  train  stopped, 
and  injuries  prevented.  We  have  stated  the 
plain,  unvarnished,  and  undisputed  facts  in 
the  case,  and  we  can  discover  no  reasonable 
theory  upon  which  the  verdict  can  be  sus- 
tained. At  the  present  day,  when  by  reason 
of  substantial  and  well-l>al lasted  road-beds, 
and  heavy  steel  rails,  with  even-surfaced 
tracks,  the  scheduled  timeof  passenger  trains 
over  nearly  all  the  railroads  of  the  country 
requires  a  high  rate  of  speed,  there  is  no  rea- 
son for  holding  that  public  travd  shall  be  im- 
peded by  a  requirement  that  night  trains 
must  i>e  slowed  down  to  15  miles  an  hour 
at  every  public  crossing  in  the  country.  It 
is  true  that  this  court  has  held  that  tbe  mere 
fact  of  the  owner  permitting  stock  to  run  at 
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liixgtt  la  not  erldenoe  of  oontribatory  negll- 
genue.  Wbitbeok  Bsilway  Co.,  21  Iowa, 
1U3;  Evans  v.  Bailway  Co..  Id.  374;  Seulea 
V.  liaUwaj  Co.,  S5  Iowa.  490.  Bat  the  facts 
In  the  ease  at  bar  show  witbont  conflict  that 
there  was  no  Diligence  in  the  operation  of 
the  road,  and  that  the  chiim  of  the  plaintiff 
that  the  speed  of  the  train  should  have  been 
Kdnced  MCMse  catUe  were  Ukrly  to  be  on 
the  erosalng  cannot  be  sustained,  because  he 
knew  that  tmei  wlien  he  permitted  lils  eattle 
to  be  upon  the  crossing  at  night.  The  case 
in  its  facts  is  very  much  ilke  Smith  v.  BaJi- 
wayCo.,  81  Iowa.  506,  where  it  was  held  that 
the  plaintift  could  not  recover.  Beversed. 


Wacha  e.  BuovM  tt  aL 
(Supreme  Court  of  Jouhi.  Oct  IS,  1889.) 

WiTNBSa— ImPBACHMENT— ADTESSB  F088B8St01T. 

L  It  is  Dot  error  to  crou-examine  a  witnesa  on 
a  aecWDd  trial  aa  to  mattera  testified  to  by  her  on  a 
former  trial,  nor  to  show  br  other  witOMses  what 
aacA  witoesa  then  teatifled  to,  tot  the  purpose  of 
impeachment. 

2.  FoBsessioD  of  a  atrip  of  land  belongtng  to  an 
adjoining  owner,  under  a  heltef  that  It  Is  the 
poaaeeaor'a  own.  and  wlUurat  any  inteation  of  ap- 
propriating land  belonging  to  snob  adjoining  own- 
er, ia  not  adverae,  ao  as  to  pass  Uuebyumita- 
tion. 

Appeal  from  district  court,  Dubuque  coun- 
ty; C  F.  Gouoii,  Judge. 

Action  to  recover  Die  possession  of  real  es- 
tate. There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  plaintiff.  The  defend- 
ants ^peai. 

MeCmtj/  A  O'Dormdl,  for  appellants. 
John  J.  McCarthy,  for  appellee. 

BoBDtsoN,  J.  Plaintiff  claims  to  be  the 
owner  of  all  of  the  south  half  of  lot  118.  In 
East  Dubuque  addition  to  the  dty  of  Du- 
buque, and  that  defendants  wrongfully  occu- 

Sy  and  retain  posaeBsioo  of  a  strip  of  land 
00  feet  long  and  18  inches  wide,  constitut- 
ing a  part  ^  said  lot,  and  bounded  on  the 
•outh  by  the  south  boundary  line  thereof. 
Defendants  are  the  widow  and  heirs  of  John 
Brown,  who  died  intestate  in  the  year  1878, 
and  MS  such  claim  to  own  and  occupy  the 
norUi  half  of  lot  119,  which  is  south  of  and 
adjoining  lot  118.  In  the  year  V&h%  said 
Brown  occupied  the  north  half  of  lot  119.  and 
built  thereon  and  on  the  strip  in  controversy 
adweiling-hoose.  Other  improvements  were 
afterwards  made,  including  the  building  of 
a  fence,  kitchen,  and  stable.  The  dwelling- 
house  and  other  Improvements  were  occu- 
pied and  used  by  Brown  during  his  life-time, 
and  by  the  defendants  since  lils  death,  as  a 
home.  The  evidence  showa  that  of  the  im- 
provements made  by  Brown  and  others  the 
dwelling-tiouse  projects  over  the  boundary 
line  between  lots  118  and  119  onto  the  for- 
mer 17  inches,  the  kitchen  so  projects  21 
inches,  the  stable  18  inches,  while  the  fence 
from  the  street  to  the  house  is  28  inches  north 
of  the  line.  It  is  shown  that  plaintiff  is  the 
owner  of  all  of  the  south  half  of  lot  118,  un- 


less defendants  have  acquired  title  thereto  by 
virtue  of  advnse  possesslm  continued  for 
more  than  10  years. 

1.  There  were  two  trials  of  tliis  cause  In 
the  court  below.  Defendant  Margaret 
Brown,  the  widow  of  John  Brown,  testifiisd 
on  both  trials.  Appellant  oomplalns  of  the 
rulings  of  the  court  in  permitting  plaintiff  to 
ask  her  on  the  second  trial  if  she  Iwd  not  tea- 
tifled on  the  first  that  neither  she  nor  her 
husband  bad  daimed  uiy  part  (tf  plaintiff's 
lot.  and.  after  she  liad  answered  in  the  nega- 
tive. In  permitUng  other  witnesses  to  testify 
on  bebaU  of  phiinllff  that  she  did  testify  as 
claimed  on  tlie  first  trial.  We  discover  no 
error  in  these  rulings.  Mrs.  Brown  testified 
on  direct  examination  that  her  husband 
claimed  the  property  from  the  time  be  went 
there  to  live,  uid  that  she  and  the  children 
bad  claimed  it  ever  since  his  death,  evidently 
referring  to  the  jwoperty  in  controversy. 
The  questions  asked  her  on  eroes-examina* 
tion,  to  which  objection  is  now  urged,  were 
proper  In  order  to  lay  the  foundation  for  im- 
peachment; and  the  testimony  kA  the  wlt- 
neraes  who  stated  what  she  testified  to  on  the 
first  trial  was  in  its  nature  impeaching,  and 
for  thnt  purpose  proper. 

2.  It  is  insisted  by  appellants  that  the  ver- 
dict is  not  sustained  by  the  evidence.  We 
think  the  jury  were  justified  In  finding  that  the 
premises  in  controversy  were  occupied  and 
used  by  Jolin  Brown  and  by  defendants  with 
tlie  belief  that  they  constituted  a  part  of  lot 
119.  and  without  any  Intent  to  appropriate 
any  part  of  lot  118.  That  Itelng  true,  the 
case  falls  within  the  rule  announced  in  Grube 
V.  Wells,  84  Iowa,  148.  See,  also,  State  v. 
Welpton,  Id.  145;  Skinner  t.  Crawford,  64 
Iowa.  119.  6  N.  W.  Rep.  144;  Donahue  v. 
Lannan.  70  Iowa.  78.  30  N.  W.  Hep.  8; 
Weinig  v.  Holcomb,  73  Iowa,  143,  34  N.  W. 
Hep.  787;  Mills  v.  Fenny,  74  Iowa.  172.  37 
N.  W.  Bep.  135;  Sweny  v.  Bruns.  74  Iowa, 
702.  39  N.  W.  Hep.  165.  We  find  no  error 
in  any  of  the  matters  discussed  by  counseL 
The  Judgment  of  the  dbitrict  court  is  there- 
fore affirmed. 


Chabb  0.  Katmob  at  ai, 

(AtpreiM  Court  of  iiwa.  Oct  14,  U8L) 

Rss  Amudioau  —  Baavioa  bt  PoBuoAnM  — 
FUASiHO— Laches. 

1.  A  grantee,  wbo  ia  not  made  a  party,  ia  not 
bound  by  the  judgment  rendered  in  an  action  to 
quiet  the  title  to  the  land,  brought  againat  the 
grantor  after  the  oonv^anoe  was  made. 

S.  A  judgment  in  an  action  in  which  aervloe 
by  publication  la  had  without  an  affidavit  being 
made  that  personal  service  could  not  be  had  on 
defendant  within  tbe  atate,  aa  reouired  by  the 
Iowa  statute.  Is  void  for  want  of  jnmdiotlon. 

8.  Under  Code  Iowa,  |  9006,  no  reply  is  neoas- 
aary  to  affirmative  facta  alleged  In  «i  answer  aa  a 
defenee,  where  the  defenaa  to  such  mattera  does 
not  reat  upon  other  faots  avoiding  them. 

4.  Plaintiff  and  hla  grantora  held  the  title  to 
tbe  land  in  controversy  without  any  adverse  claim 
for  about  16  years,  when  a  oonflicting  title  arose 
by  a  quitclaim  deed  executed  by  the  onglnai  gran- 
tor, who  then  brooght  an  action  to  oanoel  the 
original  deed,  In  which  ajudgmentwaa  recovered 
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that  was  not  binding  on  pIdBtiff.  Held,  that  de- 
fendants, who  claimed  under  this  adverse  title, 
were  entitled  to  no  relief  because  of  a  delay  by 
plaintiff  of  14  years  after  the  adverse  claim  ai*&ac 
before  institutbg  proceedings  to  ^niet  his  title. 

6.  The  failure  to  record  a  deed  does  not  vali- 
date an  adverse  title  which  la  absolnte^  void. 

Appeal  from  district  court,  Cerro  Gordo 
county;  Oeorob  W.  Buddick,  Judge. 

Action  to  quiet  the  titles  to  lands.  The 
facts  appear  In  the  opinion.  Tbere  was  a  de- 
cree granting  tlie  relief  prayed  for  in  plain- 
tiff's petition.   Defendants  appeal. 

iS^ocum  (fi  Brady  and  B.  W.  Sum,  for  ap- 
pellants.  John  Cleggeit,  for  appellee. 

Beck,  J.  1.  Tlie  plaintiff  claims  title  under 
Charles  Felt,  who  conveyed  the  land  by  war- 
ranty deed  to  one  Smith.  Xbe  mesne  con- 
veyances to  plaintiff  were  by  quitclaim  deeds. 
The  defendant  also  claims  under  Felt*  who 
by  quitclaim  deed  conveyed  the  land  to  one 
under  whom  defendants'  ancestor  claimed 
title.  The  deed  by  Felt,  under  which  plain- 
tiff clidms,  was  executed  in  1858,  and  nied  for 
record  in  1869.  The  deed  of  Felt,  under  which 
defendants  claim,  was  executed  and  filed  for 
record  In  1874.  But  defendants  claim  that 
their  title  is  paramount  to  plaintiff's  for  the 
reason  that  an  action  was  commenced  by  Felt 
in  1873,  wherein,  after  service  by  publica- 
tion, a  decree  was  entered  declaring  the  deed 
from  Felt  to  Smith,  under  which  plaintiff 
claims,  to  be  void  for  the  reason  that  it  was 
not  executed  by  Felt,  but  was  a  forgery. 
This  action  was  against  t}mitb  and  bis  gran- 
tee, Burnett,  the  Immediate  grantor  of  plain- 
tiff, and  notice  thereof  was  served  by  publi- 
cation. Plaintiff  was  not  a  party  to  the  ac- 
tion. He  had  acquired  the  title  two  years 
before  the  action  was  commenced.  The  affi- 
davit required  by  the  statute,  to  the  effect 
that  service  cannot  be  made  upon  the  defend- 
ants within  the  state,  was  not  made  and  tiled. 
The  decree  in  the  action  brought  by  Felt  dues 
not  defeat  plalntifTs  title,  for  two  reasons: 
(1)  Flaintlff,  who  held  title  to  the  land,  was 
not  made  a  party  to  the  action.  Of  course 
he  is  bound  by  no  decree  entered  therein. 
But  counsel  say  that  his  grantor  was  a  party, 
and,  as  he  is  a  privy  to  plaintiff,  the  latter  is 
bound  by  tlie  decree.  But  the  relation  of 
privity  does  not  extend  backward  to  bind  a 
grarttee  by  acts  done  by  tlie  grantor  after  the 
grant.  The  relation  of  privity  does  not  ex- 
ia,t  so  as  to  bind  plaintitT  by  a  judgment  in 
the  case  which  was  brought  against  plaintiff's 
grantor  after  he  had  conveyed  the  land  to 
plaintiff.  If  a  rule  of  law  to  this  effect  pre- 
vails, purchasers  and  grantees  of  land  would 
never  be  free  from  peril  of  losing  it  by  the 
acta  of  tlieir  grHntora,  or  by  judgments 
against  them,  done  and  rendered  after  they 
conveyed  the  land.  (2)  The  affidavit  required 
by  the  statute,  to  the  eftect  that  personal 
service  could  not  be  made  on  the  defendants 
In  the  action  within  the  state,  is  necessary  to 
authorize  the  publication  and  to  confer  juris- 
diction on  the  court  to  take  cognizance  of  the 
case.    We  understand  from  the  record  that 


there  was  no  such  affidavit.  The  Judgment 
was  therefore  void,  as  being  rendered  In  the 
absence  of  jurisdiction. 

2.  The  parts  of  defendants*  answer  setting 
up  the  dfcree  in  the  suit  brought  by  Felt  for 
these  reasons  presented  no  defense  in  this  atv 
tion.  They  were  stricken  out  on  motion  of 
plaintiff.  The  motion  to  strike  seems  with- 
out objection  to  have  performed  the  office  of 
a  demurrer.  Defendants  suffered  no  preju- 
dice from  the  order  sustaining  the  motion, 
as  the  defense  pleaded  in  the  stricken  parts 
of  the  answer  was  not  good. 

8.  Counsel  claim  titat,  as  defendants  In 
portions  of  their  answer  and  amendments 
thereto  **  allege  affirmative  facts  as  a  defense,** 
to  which  plaintiff  made  no  reply,  such  all^ 
gallons  stand  as  admitted,  and  thereon  dfr 
lenduits  are  entitled  to  a  decree  in  their  fa- 
vor. But  the  defense  to  these  matters  did 
not  rest  u^ton  other  facts  avoiding  them.  No 
reply  was,  therefore,  required.   GoAia,  §  2665. 

4.  Counsel  for  defendants  insist  that,  as 
the  record  shows  that  defendants  paid  taxes 
on  the  lands  fur  seven  years,  and  plalntlb 
do  not  ofTer  or  propose  to  reimburse  them, 
they  cannot  recover  In  this  case,  on  the 
ground  that  before  claiming  equity  they  must 
do  or  offer  to  do  equity.  But  no  such  objec 
tions  was  raised  by  the  pleadings  or  in  any 
other  way  in  the  court  l)e]ow.  It  Is  not  a 
ground  for  dismissing  plaintiff's  petition. 
But  on  our  own  suggestion  the  decree  will 
provide  that  plaintiff  pay  to  defendants  the 
taxes  paid  by  them.  The  amount  and  date 
of  such  payments  are  shown  by  a  statement 
In  the  record.  Interest  on  the  payments  will 
be  allowed  at  6  p«r  centum  per  annum.  But 
as  no  such  question  was  raised  in  the  court 
below,  defendants  will  be  entitled  to  no  costs 
by  reason  of  the  modiflcation  ot  the  decree 
which  we  order, 

5.  Counsel  for  defendants  Insist  that  plain- 
tiff cannot  recover  because  of  his  laches, 
having  "slept  upon  his  rights"  for  so  many 
years.  The  case  Is  this:  Plaintiff  and  his 
grantor  held  the  title  of  the  land,  without 
any  adverse  claim  shown  by  the  record,  for 
about  16  years,  when  a  conSicting  title  arises 
by  a  quitclaim  deed  executed  by  the  original 
grantor,  "who  had  slept  on  his  rlglits"  for  16 
years,  when,  being  aroused,  he  commenced 
action  to  set  aside  his  former  deed.  Tlie  de- 
cree recovered  by  him  we  have  shown  to  be 
void  for  want  of  jurisdiction,  and  the  publi- 
cation of  notice  not  complying  with  the  re- 
quirements of  the  law.  But,  if  not  void,  it 
does  not  bind  plaintiff,  who  was  not  a  party 
thereto.  Plaintiff  was  not  by  any  process  or 
notice  challenged  to  defend  his  title.  But 
with  less  delay  than  the  claimants  advene  to 
him  are  chargeable  with  he  brings  this  ac- 
tion to  quiet  the  adverse  claim.  Ko  move- 
ment was  made  against  plaintiff's  title  for 
about  16  years.  Plaintiif  and  his  grantors 
have  not  delayed  proceedings  adverse  to  de- 
fendants' title  for  more  timn  14  years.  We 
think  defendants  do  not  snow  just  ground 
for  relief  based  upon  the  delay  of  plaintiff. 
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6.  It  is  urged  that  plalntlfT  vithlield  his 
deed  from  record  for  many  years,  while  de- 
fendants' title  was  ripening  thi-ougb  Felt's 
second  deed,  the  suit  brought  by  htm,  and 
subsequent  conveyances.  But»  as  this  title 
is  absolutely  void,  the  fact  that  the  holders 
thereof  did  not  have  constructive  notice  of 
plaintiff's  deed  through  the  record  thereof 
does  nut  give  validity  to  that  title.  This  dis- 
euBslon  ^poeee  of  all  questioni  in  the  case. 
The  judgment  of  the  distrirt  court  will  be 
modi  tied  as  pointed  out  In  the  fourth  point 
of  tills  opinion.  Modified  and  affirmed. 


LUHDBBCK  0.  FiLUAm. 
(Supreme  Court  of  Jowa.  Ook  18, 1889.) 
PuADiNQs— Costs. 
A  so-called  "amended demurrer'*  which  pre- 
sent* wholly  new  matter,  and  arrests  the  progress 
of  a  cause,  is  not  a  part  of,  nor  an  amendment  to, 
the  first  demarrer,  hut  is  an  original  demurrer, 
for  which  ooste  may  be  taxed,  though  Code  Iowa, 
I  iMS89,  provides  that  there  shall  M  but  one  de- 
murrer filed. 

Appeal  from  district  oourt.  Dnbaqae  coun- 
ty; J.J.  Nbt»  Judge. 

The  plaintiff  filed  a  moUon  tor  the  retax- 
atlon  ot  costs,  which  was  overruled.  From 
this  decision  he  appeals. 

B.  P.  Adam»,  for  appellant.  Fouke  dt 
Xyon  and  McCetuj/  A  &DonnM,  for  appel- 
lee. 

Bbck,  J.  1.  The  defendant  demurred  to 
plainUff*s  petition,  and  his  objections  to  Uie 
petition  were  sustained.  On  an  appeal  to 
this  court  the  decision  of  the  district  court 
was  reversed.  25  N.  W.  Kep.  160.  When 
the  cause  was  remanded,  defendant  filed  wliat 
he  called  an  "amended  demurrer,"  which 
presented  different  grounds  than  those  of  the 
first  demurrer.  It  was  overruled,  and  there- 
u^ion  judgment  was  entered,  but  the  clerk 
refused  to  tax  costs  of  the  demurrer  under  a 
rule  of  the  court  providing  therefor.  There- 
upon plaintiff  filed  his  motion  to  retax  costs, 
which  was  overruled.  The  amount  in  con- 
troversy being  leas  than  SlOO,  the  question 
for  the  dfcision  of  this  court  is  presented  by 
the  following  certificate  given  by  the  judge 
of  the  district  court:  "It  is  hereby  certified 
that  the  motion  thus  overruled  involves  the 
question  whether,  when  a  demurrer  to  a  pe- 
tition was  overruled  iJecember  5,  1885,  and 
without  leave  of  court  another  demurrer,  en- 
titled 'Amended  Deumirer,*  stating  differ- 
ent causes  of  demurrer,  was  filed  on  the  5th 
day  of  March,  1887,  and  overruled  March  31, 
18b7,  the  successful  party  is  entitled  to  a  de- 
murrer fee,  under  a  rule  of  court  then  in 
force  providing  that '  upon  the  disposition  of 
any  demurrer  a  fee  of  u-n  dollars  stmll  be  al- 
lowed and  taxed  In  favor  of  the  successful 
party,*  upon  which  It  is  desirable  to  have  the 
opinion  of  the  supreme  court." 

2.  The  authority  and  duties  of  the  court  to 
tax  costs  for  an  unsuccessful  demurrer  is 
not  questioned  in  this  case,  but  defendant's 


counsel  think  that  the  demurrer  was  an 
amendment  to  the  first  demurrer,  and  should 
be  regarded  as  a.part  ot  It,  and  costs  couU 
not  be  taxed  upon  It  separately.  I3ut  the 
demurrer  is  In  fact  as  well  as  in  form  a  new 
pleading.  It  Is  based  upon  new  grounds,  and 
served  to  arrest  the  proceedings — "to  stop" 
the  action  of  the  court — until  It  was  decided. 
It  must  be  regardol  as  an  original  demarrer. 

3.  But  counsel  correctly  say  such  method 
of  pleading  (a  demurrer  following  a  demurs 
rer)  is  forbidden  by  the  statute.  Code,  § 
2639.  They  claim  that  an  amendment  to  a 
demurrer  is  proper,  therefore  the  pleading  in 
question  must  Iw  regarded  as  an  amendment. 
But  It  cannot  be  so  regarded,  for  the  reason 
that  It  presents  wholly  new  matter, — differ* 
ent  oause  of  demurrer, — as  it  "stopped"  pro- 
ceedings of  the  court  for  26  days.  That  it 
was  illegally  filed,  and  should  have  been  as- 
sailed by  a  motion  to  strike,  cannot  be  de- 
nied; but  of  this  defendant  cannot  take  ad- 
vantage. He  insisted  that  the  question  raised 
by  the  demurrer  should  by  that  pleading  be 
brougU.  before  the  court.  He  bad  the  ben- 
efit of  a  delay  of  26  days  upon  the  demuner. 
He  will  not  be  heard  now  to  clalni  that  be- 
cause ot  its  irregularity  and  violation  of  the 
law  he  shiUI  escape  penalty.  The  law  will 
not  so  permit  its  rules  to  be  abuse  I,  and  the 
wrong-doer  to  hide  behind  the  illegality  of 
his  acts. 

The  district  court  ought  to  have  sustained 
VbB  motion  to  tax  costs.  Beversed. 


GaUROHILL  «.  SOWASDS  «t  oZ. 

(Supreme  Court  of  Iowa.  Oct.  15, 18S9.) 
Entbt  ot  PuBuo  Laitim— Taxation. 

1.  Aot  Cong.  March  8,  l&i5,  supplemental  to  an 
act  admitting  the  state  of  Iowa  into  the  Union,  pro- 
vided by  section  6,  subd.  5,  that  public  lands  en- 
tered by  a  military  land-warrant  should  be  exempt 
from  state  taxes  until  threeyears  after  the  patent 
issued  thereon.  Held,  that  land  so  entered  in  18S7, 
on  which  a  patent  issued  in  18S4,  was  not  taxable 
until  after  that  time. 

3.  PlainUfl  entered  publio  lands  under  a  mili- 
tary land-warrant  In  18&7.  By  mistake  ■  patent 
was  issued  to  him  to  another  tract,  wblcb  was 
canceled.  In  1884  plaintiff  obtained  a  patent  under 
the  orifflual  entry.  Held,  that  the  patent  did  not 
relate  back  to  the  original  entry,  ana  (beBtatnta  of 
limitations  did  not  begin  to  run  In  favor  of  one  in 
adverse  possession  of  the  land  until  the  patent  is- 
sued in  1884. 

Appeal  from  district  court,  Winnebago 
county ;  J.  G.  Suebwin,  Judge. 

Action  to  quiet  title  to  land.  Upon  a  trial 
on  the  merits  there  was  a  decree  granting  ttie 
relief  prayed  for  in  plaintiff's  petition.  De- 
fendants West  and  Price  appeal. 

Pickering  di  Hartley,  for  appellants.  Da- 
vid Secor  and  Qlaea  d;  HugJtes,  for  appellee. 

Beck,  J.  1.  The  plaintiff  claims  under 
the  patent  title,  and  th>;  defendants  under  a 
tax-title,  and  upon  adverse  possession  for 
more  than  10  years,  held  under  color  of  title. 
Tlie  controlling  facts  in  the  case  are  these: 
The  land  In  controversy  is  the  S.  W.  i  sec- 
tion 35,  township  100,  range  23,  which  was 
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patented  to  Norman  Charchlll,  plaintiff's 
grantor,  Kovemberl?,  1884.  Upon  this  brief 
chain  of  title  plaintiff  bases  her  clHim  to  the 
land.  The  defendiints  claim  under  a  tax* 
title,  based  upon  a  treasurer's  deed  made  Sep- 
tember 6,  lUtiS,  on  a  tax-sale  made  in  1865 
for  the  taxes  of  1861.  1862.  and  1863.  De- 
fendants Insist  that  the  land  was  at  these 
dales  in  fact  owned  hy  Norman  Churchil], 
his  title  being  based  upon  an  entry  and  loca- 
tion on  a  military  land-warrant,  made  in  1857. 
The  facts  as  to  the  entryof  the  land  are  these: 
Churchill  made  application  to  enter  the  Innd 
in  1857,  but.  through  a  mistake  it  is  presumed, 
the  entry  and  patent  issued  thereon  described 
the  land  in  the  S.  E.  ^  instead  of  the  S.  W.  ^, 
The  pHtent  was  returned  bj  patentee,  and 
cancelt'd,  and  in  1884  a  patent  correctly  dis- 
cribiug  the  land  was  issued.  It  appears  that 
the  land  was  entered  upon  the  abstrarts  of 
entries  kept  In  the  proper  county  offices, 
which  show  the  entry  of  the  land  by  Church- 
ill. Delendants  claim  that  they,  and  their 
grantor  have  held  adverse  possession  of  the 
land  for  more  than  10  years  under  color  of 
title. 

2.  The  land  was  not  taxable  until  a  patent 
was  issued  therefor.  Public  lands  entered 
by  a  military  land-warrant  in  this  state  con- 
tinue exempt  from  state  taxation  until  three 
years  after  the  patent  Issued  thereon.  See 
supplemental  act  of  congress  of  March  3, 
1845.  g  6,  subd,  5,  admitting  Iowa  and  Flor- 
ida into  the  Union;  Fisher  v.  Wisner,  34 
Iowa,  447.  It  may  be  assumed  that  the  land 
was  in  fact  entered  in  1857,  yet,  as  no  patent 
was  issuetl  for  it  until  1884,  it  was  not  tax- 
able before  the  patent  was  issued.  The  as- 
sessments on  the  lands,  the  levies  of  taxes, 
the  tax-sale  and  treasurer's  deed,  are  all  void 
for  the  reason  that  the  land  was  not  subject 
to  taxation. 

3.  Defendants  insist  that,  as  they  have  been 
In  the  actual  adverse  possession  of  the  land 
under  color  of  title,  plaintiff's  action  Is  barred 
by  the  statute  of  limitations.  This  position 
cannot  be  sustained.  As  plainilfTs  grantor 
had  nu  patent  for  the  land,  and  the  patent  is- 
sued to  him  was  upon  another  tract,  until  the 
mistake  was  corrected,  and  a  patent  issued*  be 
could  not  have  maintained  this  action.  Tlie 
statute  of  limitations,  therefore,  did  not  begin 
to  run  against  him  until  the  patent  was  i*- 
sued.  It  is  true,  he  had  an  «quity  in  the  land ; 
but  upon  this  equity,  without  a  patent,  he 
could  not  have  maintained  an  action  to  re- 
cover the  land,  or  quiet  title  thereta  His 
equity  would  ripen  into  a  title,  which  he 
could  quiet  as  against  all  who  disputed  it. 
Therefore,  as  his  right  of  action  had  hot  ac- 
crued, the  statute  of  limitations  had  notcom- 
menced  to  run  against  him  until  the  patent 
fur  the  land  was  issued,  and  upon  the  issuing 
of  the  patent  it  doea  not  relate  back  to  the 
entry,  so  that  the  patentee  is  to  be  held  u 
havi'ng  title  from  the  entry.  The  doctrine  of 
relation  is  based  upon  a  fiction,  and  will  not 
be  ret-ognized  while  it  works  absolute  injus- 
tice, as  it  would  in  this  case.   These  doctrines 


have  been  recognized  by  the  United  States 
supreme  court  In  Gibson  v.  Chouteau,  13 
Wall.  92;  Lynch  v.  Bernal,  9  Wall.  315. 
These  considerations  lead  us  to  the  conclu- 
sion that  the  decree  of  the  district  court  ought 
to  beafflnned. 


Stats  m  rel,  LrrnisroN  «.  Habbaoh  et 
aLt  (two  cases.) 
{SupniM  Court  0/  lawa.  Oct.  IB,  USOl) 

AssismnHTB  or  Eawm. 
1.  An  asstgnmaat  as  error  (hat  **fhe  oonrt,  on 
Its  own  motion,  direoted  the  verdict  against  the 
defendant"  is  not  sufttalaed  by  a  record  which 
merely  recites  that,  "at  the  close  of  the  evidence, 
the  court,  on  its  own  motion,  inBtmoted  the  jar;  to 
return  a  verdict  in  each  ease  In  form  as  directed, " 
as  that  statement  refers  only  to  the  form  ot  the 
verdlcb 

3.  AnaMl^mentthaftheoonrterred  inover- 
rnlinff  defendants'  motion  for  new  trial"  Is  not 
auf&<nent  to  raise  the  question  of  the  suffloiencyof 
the  evidence  to  sostain  the  verdict^  where  the  mo- 
tion for  new  trial  Is  made  on  several  gnmodl,  onlj 
one  ot  wbiob  raises  that  auesUon. 

AppetU  from  district  court.  Folk  county; 
W.  F.  OoHKAD.  Judge. 

Proceedings  to  recover  forfeiture  on  bonds 
given  under  the  statute  for  the  sale  of  intox- 
icating liquors.  J  udgment  for  plaintiff,  and 
defendants  appeal. 

Baylies  Baj/lies,  for  appellants.  J.  K. 
Maeomber,  Go.  Alty.,  and  M*  D.  MeHmry* 
for  applies. 

Granoeb.  J.  1.  Two  cases  were,  by  con- 
sent, consolidated  and  submittM  on  the  trial. 
Several  objections  are  urged  uy  appellee  to 
the  consideration  of  the  cases  on  the  merits. 
But  a  single  assignment  of  error  is  argued, 
and,  as  our  view  on  that  point  must  accord 
with  that  of  appeUee*  we  do  not  consider  the 
objections. 

The  assignment  argued  is  that  "the  court, 
on  its  own  motion,  directed  a  verdict  against 
the  defendants."  The  assignment  has  no 
support  in  the  record.  The  abstract  has  this 
statement:  "On  Dec.  18,  1887.  at  the  close 
of  the  evidence,  the  court,  on  its  own  motion, 
instructed  the  jury  to  return  a  verdict  in  each 
case  in  form  as  directed.**  This  statement 
has  reference  to  the  form  of  the  verdict.  The 
instruction  referred  to  is  not  set  out,  and  we 
have  no  information  as  to  its  eharac^  from 
the  record.  We  do  not  look  to  the  arguments 
for  tacts,  unless  admitted,  or  what  is  equiva- 
lent thereto.  It  does  not  appear  from  the 
record  whether  or  not  other  insteuctbms  were 
given,  and,  if  so.  what  th^  are.  The  record 
does  not  show  that  the'eonrt  directed  a  **  ver- 
dict" fax  or  against  the  defendants.  It  does 
show  tliat  after  the  instruction  the  Jury  re- 
turned on  some  counts  of  the  petition  a  find- 
ing for,  and  on  some  against,  the  defendants. 

2.  In  the  first  division  of  the  opinion  it  is 
stated  that  but  a  single  assignment  of  error 
is  argued.  Counsel  have  argued  the  question 
of  the  suflQciency  of  the  evidence  to  sustain 
the  verdict,  but  error  in  that  respect  is  not 
suggested  in  the  assignment.  The  nearest 
approach  to  it  is  that "  the  court  erred  in  over- 
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ruling  defondant^s  motfon  for  a  new  triat."« 
The  motion  for  a  new  trial  desi^^oates  as  a 
ground  therefor  that  "the  verdict  Is  not  sup- 
ported the  evidence;"  but  It  is  only  one  of 
five  different  reasons  stated.  Under  repeat- 
ed rulings  of  thts  court*  we  are  to  disregard 
assignments  thus  made.  Amongthenumer- 
ous  cases  announcing  the  rule,  see  Leekins  v. 
Noi^jke.  66  Iowa.  471,  24  N.  W.  Kep.  1; 
Kirk' T.  litterst.  71  Iowa.  71.  32  W.Bflp. 
106.  Tba  judgment  of  the  diatriek  court  la 
atflmrad. 


State  o.  Clabk. 
(Supreme  Court  of  Iowa.  Oct.  10, 188B.) 

ESBPIKO  HODBB  OT  ILL  VjMM. 

1.  A  charge  that  if  defendant  kept  a  house 
of  tU  fame,  which  was  resorted  to  for  parposes 
at  prostitution,  with  the  knowledge  and  oonsent  of 
defendant,  the  Iwrj  should  find  him  gnDty  of  keep- 
log  a  hoase  of  01  fame,  and  that  one  or  more  aots 
of  prostitution  do  not  constitute  keeping  a  house 
of  111  fame,  anffldently  defines  the  crime  of  will- 
fully  keeping  a  house  of  ill  fame,  resorted  to  for 
pnrpoees  of  prostitution,  under  Code  Iowa,  S  4018. 

2.  A  woman  who  submits  to  Indlscnlmlnate 
aexuftl  intercourse  is  a  prostitute,  although  she  re- 
ceives no  compensation  therefor. 

8.  AverdictwiliDOtbesetasldewhersthereis 
evidence  to  sustain  It,  though  tiie  oourt  msj  dUEer 
as  to  Its  weight. 

Appeal  trtm  district  court.  Boone  county; 
B.  M.  WsATKR.  Judge. 

Defendant  was  Indicted  and  convicted  of 
keeping  a  bouBe  ot  iU  tame.  He  appMls  to 
this  court. 

L,  Or§m,  for  appellant.  J.  T.  Stone, 
AXty,  Gen.,  and  O,  Jf.  Sraekett,  Co.  Atty.. 
for  the  State. 

Beck,  J.  1.  The  defendant  was  Indicted 
nnder  Code,  g  4013.  being  charged  with  will- 
faliy  keeping  ^  boose  of  ill  fame,  reeorted  to 
for  the  purpose  of  prosUtation  and  lewdness. 
Counsel  for  defendant  fiiat  complain  that  the 
court  did  not  in  pn^r  instructions  define 
the  crime  for  which  defendant  was  indicted. 
It  is  tlie  doty  of  the  oonrt  to  explain  to  the 
jury  the  oftense  of  which  the  accused  Is 
charged,  what  acts  constitute  it.  and  explain 
or  dedne  the  words  used  in  the  statute  pre* 
scribing  the  olTense.  This  may  be  done, 
as  it  often  is.  by  what  is  called  a  "definition 
of  the  crime."  In  doing  this  the  court  is 
aald  "todedne  the  offense."  What  is  here 
described  may  be  done  in  language  and  in  a 
form  dieterent  from  a  formal  deflnltion  of  the 
offense.  If  tbe  court  informs  the  jury  with 
suffifdent  fullness  and  accuracy  what  acts 
eonstitnte  tbe  offense,  it  seems  to  us  that 
nothing  moreoould  bedone  l^aformal  defini- 
tion. Tbe  jury  were  directed.  In  effect,  tliat 
if  they  found  defendant  kept  a  house  of  111 
fame  within  tbe  coanty,  and  within  three 
years  next  preceding  the  finding  of  the  in- 
dietinent.  wldch  was.  while  so  kept  by  defend- 
ant, a  luHise  ai  ill  fame,  of  bad  repute,  «r 
fvil  notoriety,  which  was  resorted  to  for  the 
purpose  of  proetitutlon  or  lewdness,  they 
should  find  him  guilty  of  the  crime  cliarged 
in  the  indictment  Tbe  Instructions  direct 
T.43H.w.nal2— 18 


that  to  convict  defendant  the  Jury  must  find 
that  tlie  house  whs  kept  by  defendant  with 
the  knowlfdge  of  the  prontitution  und  lewd- 
ness, and  consent  thereto,  and  that  one  or 
more  acts  of  prostitution  or  lewdness  do  not 
constitute  the  crime.  Other  directions  weie 
given  as  to  tbe  matter  which  should  be  shown 
by  the  evidence  to  authorize  conviction.  In 
our  opinion,  the  instructions,  considered  to- 
gether, did  fairly  and  clearly  present  to  the 
jury  the  facts  which  they  should  tliid  in  or- 
der to  convict,  and  in  this  regard  tbe  offense 
was  defined  to  the  jury. 

2.  Counsel,  if  we  understand  him  correctly, 
thinks  that  prostitution  consists  in  sexual 
commerce  for  gain.  It  Is  sometimes  so  de- 
fined, but  we  think  if  a  woman  submits  to 
indiscrimluate  sexual  intercourse,  which  she 
invites  or  solicits  by  word  or  act,  or  any  de- 
vice, she  is  a  prostitute.  Her  avocation  may 
be  known  from  tbe  manner  in  which  she  plys 
it,  and  not  from  pecuniary  charges  and  com- 
pensation gained  in  any  other  manner.  State 
T.  Rice.  66  Iowa,  431.  9  N.  W.  Bep.  843. 

3.  Counsel  complain  that  the  evidence 
falls  to  show  that  defendant's  place  was  a 
house  of  ill  feme.  Of  course  the  reputation' 
of  the  house  sbould  be  shown  to  enable  the 
jury  to  determine  whether  it  was  a  "house  of 
ill  fame."  Evidence  given  by  witnesses 
more  or  less  familiar  with  the  reputation  of 
the  house,  and  the  practices  of  persons  stop- 
ping at  it.  WHS  submitted  to  the  jury.  While 
there  may  be  adlfference  of  opinion  as  to  the 
weight  and  preponderance  of  the  evidence,  it 
cannot  be  said  that  there  was  such  a  failure 
thereof  to  support  the  verdict  as  would  re- 
quire us  to  grunt  a  new  trial.  It  Is  quite 
true  that  some  of  us  are  not  satisfied  that  tbe 
defendant  ought  to  have  been  convicted  upon 
the  evidence.  But  none  of  us  can  say  that 
there  is  such  a  want  of  evidence  as  to  author- 
ize as  to  interfere. 

Xo  other  questions  are  argued  by  counsel, 
tbougli  the  wccei^ons  cover  others.  We 
have  given  the  case  earful  consideration, 
not  omitting  points  not  argued,  and  reach 
the  conclusion  that  the  judgment  ot  the  dis- 
trict court  ought  to  be  affirmed. 


Statb  o.  Uoobs. 
{aupnme  Camt  of  Iowa.  OaL16tU8a) 
BsDUonoir. 

1.  Code  Iowa,  $  4106,  provides  that  an  Indict- 
ment for  seduction  must  be  brought  within  18 
months  after  the  commission  of  the  crime.  Beo- 
tion  41W  provides  that  no  period  during  which  the 
aooQsad  "was  not  usually  and  publicly  resident 
within  the  state  is  a  part  of  the  limitation. "  An 
Indictment  found  November  17,1888,  ctuuved  a  se- 
duction oa  or  about  Vebniary  1. 1886,  and  the  evl- 
denoe  at  the  trial  showed  the  criminal  act  as  on  or 
about  July  25, 1885.  The  indictment  alleged  that 
for  two  years  after  the  act  defendant  was  out  of 
the  state,  which  defendant  admitted.  Held,  that 
the  indictment  was  not  barred  by  the  statute,  and 
it  was  sufft<dont  If  tbe  act  charged  was  proved  to 
have  been  oommitted  within  tbe  period  of  limita- 
tion. 

,.  9.  Defendant  and  proeeootrix  had  had  llllott 
lateroowse  for  more  th^  a  year,  when  dalSadant 
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went  awa^,  ud  proseoatrlz  reformed  and  led  a 
chaste  life  until  after  defendant's  retnm,  in  about 
a  year,  when,  under  promise  of  manla^,  their  re- 
lations were  resumed.  Held,  tbat  defendant  was 
ffuiltj  of  seduotiOD  when  the  first  offense  was  com- 
mitted after  their  former  Ultolt  relations  bad  been 
broken  ofl> 

Appeal  from  district  court*  Winneshiek 
counter;  L.  £.  FsLLom,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  seducing  one  Sarah  J.  French,  an  unmar- 
ried femtde  of  previously  chaste  character, 
and  he  appeals. 

L.  BuUtv,  for  appellant.  /.  B,  Kaye,  Co. 
Atty.,  and  John  T.  8Ume,  Atty.  Gen.,  for 
the  State. 

ROTHROOE,  J.  1,  It  was  allied  In  the  in- 
dictment that  the  crime  was  committed  on 
or  about  February  1st.  in  the  year  1886,  and 
the  minutes  of  the  evidence  of  tbe  witnesses 
before  the  grand  jury  show  that  the  defend- 
ant and  tlie  complaining  witness  first  had 
sexual  intercourse  in  March.  1884,  and  that 
ihe  same  continued,  with  an  interval  of  about 
one  year,  until  some  time  in  the  spring  of 
1886,  In  February  of  that  year  the  com- 
plainant became  pregnant,  and  was  delivered 
of  a  bastard  child,  which  was  born  October 
80, 1886.  In  the  Introduction  of  the  evidence 
tlie  state  sought  to  charge  the  defendant  with 
the  commission  of  the  criminal  act  on  or 
about  the  25th  day  of  July,  1885.  The  de- 
fendant  objected  to  this  on  the  ground  that 
he  was  taken  by  surprise  thereby.  It  has 
frequently  been  determined  by  this  court 
that  it  Is  suCQcient  if  the  offense  be  shown  to 
have  been  committed  at  any  time  within  tlie 
period  of  the  statute  of  limitations.  State  v. 
Bell,  49  Iowa,  440;  State  v.  Kirkpatrick,  6S 
Iowa,  554, 19  N.  W.  Rep.  660:  State  v.  Brigga, 
68  Iowa,  416.  27  N.  W.  Hep.  358;  State  v. 
Wambold,  72  Iowa,  468,  34  N.  W.  Bep.  213. 
The  indictment  was  found  and  presented  on 
tbe  17th  day  of  November,  1888,  and  as  that 
was  more  than  18  months  after  the  crime  was 
committed,  even  as  alleged  in  the  indictment, 
it  was  averred  therein  that  for  two  years  aft- 
er the  commission  of  the  offense  the  defend- 
ant was  not  usually  and  publicly  resident 
within  this  state.  By  section  4166  of  the 
Code  an  indictment  for  seduction  must  be 
found  within  18  months  after  the  commis- 
sion of  the  crime.  But  it  is  provided  in  Code, 
g  4169,  that  "no  period  during  which  the 
party  char^^ed  was  not  usually  and  publicly 
resident  within  the  state  is  a  part  of  the  Um- 
itiition."  So  far  as  the  clnim  of  surpi-ise  is 
founded  on  the  allegHtion  of  the  Indictment 
tliat  defendant  whs  not  for  two  years  usually 
and  publicly  resident  witliin  this  state,  we 
have  to  say  that  there  is  notlting  in  the  rec- 
urd  touching  the  proof  of  the  defendant's  res- 
idence, wliicli,  in  the  remotest  degree,  tends 
to  sliow  surprise.  The  defendant  admitted, 
In  his  testimony, tliat  he  was  alraent  from  his 
home  and  neighborlioad,  and  for  part  of  such 
absence  he  was  uut  of  tlie  state;  and  there  is 
roiiily  no  conHict  in  the  evidence  as  to  tbe 
durut.on  of  such  absence.   But,  even  If  there 


were  such  conflict,  the  rule  of  the  eases  cited 
above,  and  other  cases,  is  that  tlie  time 
nameil  in  the  Indictment  is  immateriaL 

2.  The  evidence  shows  that  tbe  defendant 
visited  the  prosecuting  witness  In  the  ca- 
pacity (rf  a  suitor.  He  accompanied  her  to 
dances,  and  visited  her  at  the  place  of  her 
residence,  and.  as  tbe  piirase  goes,  "kept 
company  with  her."  Some  time  after  he 
commenced  visiting  her  he  bad  sexual  inter- 
course with  faer.  This  occurred  early  in  the 
year  1884.  These  acts  of  sexual  intercourse 
were  frequently  repeated  until  Hbout  July  4, 

1884,  wben,Ha  tbe  prosecuting  witness  testi- 
fied, the  parties  quarreled,  and  there  was  no 
further  intimacy  between  them  for  more 
than  one  year,  and  she  claimed  as  a  witness 
on  the  trial  that  during  that  time  siie  had  re- 
formed, and  became  once  moreof  chitstechar- 
acter,  and  that  on  the  said  25th  day  of  July, 

1885,  the  defendant  seduced  her.  We  need 
not  set  out  the  evidence  as  to  tbe  absence  of 
the  defendant  from  tlie  neigltborhood  and 
scene  of  his  previous  operations.  The  jury 
were  fully  warranted  in  finding  that  such 
absence  was  sufficient  to  arrest  the  operation 
of  the  statute  of  limltHtions  for  such  a  period 
as  would  sustain  ttie  indictment,  and  the 
court  properly  charged  the  jury  as  to  what 
constituted  usual  and  public  residence  within 
tlie  state. 

3.  The  material  question  in  the  case  Is 
whether  the  prosecuting  witness  was  of  chinte 
character  previous  to  July  25. 1885,  at  which 
time  she  claims  she  was  seduced.  She  ad- 
mits that  she  had  sexual  intercourse  with  tbe 
defendant  prior  to  that  time.  The  court 
charged  the  jury  on  that  question  as  follows: 
"(7)  If  the  jury  believe  from  the  evidence 
tliat  in  1384  defendant  and  the  prosecutrix 
had  illicit  intercourse,  and  that  their  relations 
were  absolutely  broken  off.  and  tliat  she  re- 
formed, and,  by  her  conduct,  showed  herself 
to  your  satisfaction  t«  be  a  woman  of  chaste 
character,  and  that  the  defendant  af terwaids, 
by  virtue  of  a  promise  to  marry  her,  and 
through  the  influence  and  control  he  luid  un- 
duly acquired  over  her.  succeeded  In  over* 
coming  her  virtue  and  bad  illicit  sexual  in- 
tercourse with  her,  and  begot  her  with  ciiilil- 
then  he  is  guilty  of  seduction  at  tliat  time, 
even  thuugb  be  had  a  year  or  so  before  bad 
similar  connection  with  her.  The  defendant 
cannut  be  convicted  of  seduction  committed 
in  1884.  If  lie  is  convicted,  it  must  be  for 
the  first  oftense  committed  after  their  prim 
illicit  relations  had  been  brolEen  off." 

This  instruction  is  in  full  accoi*d  with  the 
case  of  State  v.  Cairon,  18  Iowa,  372.  The 
principle  was  established  in  that  case  that  a 
fallen  woman  may  reform  so  that  her  seduc- 
tion after  the  reformation  may  constitute  tbe 
crime  punisiiable  by  statute.  The  question 
for  IIS  to  determine  now  is.  did  the  evidence 
in  tills  case  authorize  the  jury  iu  finding  that 
a  reformation  had  taken  place? 

It  appears  from  the  evidence  that  the  pros- 
ecutrix had  at  no  time  been  visited  by  any 
other  man  aa  a  suitor.   There  is  nothing  in 
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all  the  record  from  which  even  an  Inference 
can  be  drawn  that  the  prosecutrix  was  at  any 
time  unchaste,  either  In  word  or  act,  except- 
ing her  Improper  relations  with  the  defend- 
ant. The  evidence  abundantlj  shows  that 
not  only  tlie  first  act  of  sexuiU  intercourse, 
but  the  act  of  July  25,  1885,  was  accom- 
plished by  the  defendant  by  the  most  solemn 
promise  of  marriage.  The  prosecutrix,  so 
ter  as  appears,  liad  led  an  uprightand  blame- 
less life  for  more  than  a  year  b^ore  that  time. 
Under  the  facts  dtscloeed  In  the  record,  and 
under  the  authority  of  the  abore^ted  oase, 
it  is  not  for  us  to  interfere  with  this  verdict. 
The  defendant  in  his  testimony  admitted  the 
intercourse,  but  claimed  that  it  was  without 
any  acts  or  Inducements  or  promises  of  mar- 
riage, and  that  there  was  no  talk  of  marriage. 
The  mother  of  the  prosecutrix  testified  that 
the  defendant  admitted  to  her  that  he  was 
the  GHuae  of  all  the  iroiible;  that  the  pruaecu- 
trix  was  nut  to  blame:  tliat  be  was  altogether 
to  blame;  and  that  they  had  been  prumlwd 
to  be  married  for  more  than  a  year.  This 
admission  was  made  in  June,  188a  This, 
witii  the  testimony  of  the  proaeoutrlx,  whs 
amply  sofficient  to  authorize  a  verdict  uf 
gnilty.  We  have  no  doubt  that  the  jury  were 
influenced  In  reaching  the  conclusion  tlwy 
did  by  the  fact  that,  after  It  was  dlacovered 
the  prosecutrix  was  pregnant,  the  defendant 
promised  to  f  alflU  his  contact  of  marriage, 
and  the  day  and  hour  were  fixed  for  the  cere- 
mony, and  the  expectant  bride  awaited  tlie 
coming  of  the  bridegroom,  and  he  came  not, 
bat  disappeared  ftomtbe  neighborhood,  went 
to  a  distant  eoanty,  and  afterwards  went  oat 
«(  the  atate  and  xemalned  away  about  two 
yean. 

We  diacorer  no  other  qaestlon  in  the  case 
which  we  tliink  demands  eonsfderation  in  an 
<^inlon.  Onr  eonclusion  is  that  the  Judg- 
ment ct  the  district  oourt  should  be  afttmed. 


HASBKra  V.  OSBXAHXA  BlDO.  Ass'h. 

■Okbuania  Bldq.  Ass'n  o.  Hassstt  gt  al. 

{Suprmne  Court  of  Iowa.   OoL  9, 1S8B.) 
APP>AI<— JuaiSDICTIONAI.  AMomiT. 

noder  Code  Iowa  ISSO,  1 8178,  prarldltig  that 
-"no appeal  shall  be  takeo  In  ai^aaiiBe  in  which  the 
amount  in  oontroversy  *  *  *  does  not  ooaed 
one  hundred  dollars,  unless  the  trial  Judge  shall 
.certify  that  snch  oauae  Involves  the  determination 
«f  a  question  at  law  upon  wbloh  It  Is  desirable  to 
have  the  opinion  of  the  supreme  court, "  when  one 
party  has  before  trial  tendered  to  the  other  the 
amount  in  coaxxof tnjt  less  977.50,  an  qmeal  oaa- 
not  be  taken  without  a  oertlOcate  by  the  trial  j  udge. 

Appeal  from  district  conrt,  Clinton  coan^; 
A.  How  AT,  Judge. 

The  plaintiff,  Martin  Hassett,  was  a  mem- 
ber of  tiie  Gennania  Building  Association,  a 
corporation  organized  under  the  laws  of  this 
Bti^.  He  iKwrowed  frum  said  association 
the  aum  of  •1,200,  fur  Hhich  be  gave  his 
promissory  note,  and  a  mortgage  upon  cer- 
tain real  estate  to  secure  the  payment  of  the 
same.  He  made  certain  payments  upon  the 
ioHsn,  and  on  the  2d  day  of  June,  1887,  he 


tendered  to  the  defendant  the  snm  of  9806, 
which  be  claimed  to  be  sufficient  to  fully  pay 
said  note  and  mortgage.  The  defendant  re- 
fused to  accept  the  tender.  FlaintifE  brought 
this  action  to  compel  the  defendant  to  re- 
ceive said  sqm  In  full  of  the  said  Indebted- 
ness, and  the  tender  was  kept  good  by  a  de- 
posit of  the  amount  with  tlie  clerk  of  tlie  dis- 
trict court.  The  defendant  averred  and 
claimed  that  thesum  tendered  i^asinsuBlcient 
to  discliarge  the  debt.  An  action  was  also 
bronglit  to  foreclose  the  mortgage.  The  two 
actions  were  by  conaent  consolidated  and 
tried  as  one.  There  was  a  decree  for  the 
plaintiff,  and  defendant  appeHls. 

Waliiher  Bros.,  for  appellant.  Bllit  A 
HeCofft  for  appellee. 

RoTHROOK,  J.  It  is  claimed  by  counsel 
for  appellee  that  the  appeal  cannot  be  enter- 
tained, because  the  amount  in  controversy 
does  not  exceed  SlOO,  and  there  is  no  certlfi- 
oiite  of  the  trial  judgeauthorizing  the  appeal, 
as  required  by  section  3173  of  the  Code.  The 
amount  in  controverey  consists  of  certain 
fines  imposed  upon  the  pUiintifl  for  non-|iay- 
ment  of  dues  to  the  association.  As  has  been 
stated,  the  plaintiff  tendered  to  the  defend- 
ant the  aum  of  9806,  and  the  record  ahows 
that  the  tender  was  paid  to  the  defendant 
pending  the  salt.  It  waa  reerived  without 
prejudice  to  claim  the  amount  in  dispute  be- 
tween tOie  partiee.  As  to  this  amount.  It  is 
averred  In  the  answw  that  **said  plaintiff,  by 
reason  of  defaults  In  the  payment  of  install- 
menta  and  Interest,  as  prorlttod  bj  Its  to-laws, 
has  been  and  ia  subject  to  a  fine  of  •96.16.  all 
of  which  Is  still  unpaid,  exc^t  the  andi  <A 
•18.57;  that  by  reason  of  the  premises  there 
is  a  greater  amount  due  the  dtfendant  fran 
the  plaintiff  than  the  sum  of  •806.  Theten- 
der  of  9806  was  admitted  In  tha-anawer.  It 
will  thus  be  seen  that  the  amount  in  contro- 
versy was  •96.16,  lesit  918.57,  which  is  •77.59; 
and,  as  we  undersund  the  evidence  of  the 
secretary  of  the  nasoelatiun,  even  less  than 
tlie  last-named  snm  was  In  oontroversy.  Xt 
Is  very  plain  that,  as  there  la  noqneatlon  of 
law  certified  by  the  trial  judge,  this  oonrt 
has  no  jartsdletion  of  tlie  oaae.  The  appeal 
will  be  dismissed. 


SKUTJiAir  o.  Chioaoo,  M.  ft  Sr.  P.  Bt.  Oo. 

/Supreme  Court  of  Iowa.   Oct,  10, 1889.) 

£]lIMB}It  D0IU.IS— 'ABANDOKICXIIT— COKSTITDTIOX- 
AL  LAW. 

1.  Code  Iowa,  {  1260,  as  amended  by  Aots  18th 
Qen.  Assem.  c.  16,  provides  that  "In  any  case" 
vrhen  the  construction  of  a  railway  has  been  com- 
menced, and  work  on  the  same  has  ceased,  and  has 
not  been  in  good  faith  resumed  for  a  period  of  eight 
years,  the  land  aad  title  thereto  shall  revert  to  the 
owner  of  the  tract  from  which  i  t  was  taken.  Held, 
that  ib»  statute  applies  to  roads  abandoned  before 
Its  enactment,  and  on  which  work  was  commenced 
witUa  a  period  of  less  than  eight  years  thereafter. 

a.  Am  the  statute  does  not,  create  the  suspen- 
sion, hot  simply  prescribes  Ita  effect,  it  oaooot  be 
said  to  operate  retroacUv^. 

8.  Nor  does  the  statute  interfere  with  vested 
rights  or  impair  the  obligations  of  oontraots,  as 
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the  properly  right  of  the  holder  of  a  right  of  way 
does  not  attaoh  to  the  land  Independent  of,  and  dis- 
eonnected  from,  Ita  use  for  publlo  parposes,  and, 
when  the  public  nae  beoomei  impoeuble  or  Is  aban- 
doned, the  right  to  hold  the  lanaoeases. 

Appeal  from  district  court,  ^okuk  coan- 
tji  AV.  B.  Lsrwis,  Judge. 

The  defendant  constructed  and  operated  a 
railroad  over  pl^ntiff's  land,  who  thereupon, 
under  the  statute,  instituted  an  ad  quod 
damnum  prooeeding  fox  the  value  of  the  land 
thus  taken  and  appropriated,  and  recovered 
judgment  therefor  upon  the  assessment  of 
the  sheriff's  Jury.  The  defendant  appealed 
to  the  district  court,  and  filed  an  equitable 
answer  and  croeS'bill,  which  plaintiff  an- 
swered, setting  up  defenses  thei'eto.  The 
cause  appears  to  have  been  transferred  to  the 
chancery  dodtet,  and  tried  as  an  equitable 
action.  A  decree  was  entered  declaring  that 
plaintiff  is  entitled  to  have  his  damages  for 
the  appropriation  of  the  land  by  the  defend- 
ant assessed  in  the  ad  quod  damnum  pro- 
ceedings, which  shall  remain  on  the  docket 
for  the  trial  of  the  issues  arising  thereon. 
The  defendant  appeals. 

Chambers,  MoElroy  RoherU,  for  appel- 
lant. Hamed  A  Mohland  and  Bampaon  & 
Broum,  for  appellee. 

Bboe,  J.  I.  The  ad  quod  damimm  pro- 
oeeding was  com  menced  i  n  1884.  The  defend- 
ant's answer,  Qled  upon  the  appeal  in  the  dis- 
trict court,  alleges  that  it  was  in  possession 
of  the  land  in  question  at  the  time  the  pro- 
ceeding WAS  commenced,  and  occupying  it 
with  the  railroad  tracks.  It  shows  that  it 
derives  the  title  and  right  to  the  occupancy 
of  the  laud  under  certain  deeds  conveying  the 
riglit  of  way  to  defendant's  grantors,  and 
finally  to  defendant;  that  plaintiff  conveyed 
the  right  of  way  in  1867  to  the  St.  Louis  A 
Cedar  Bapids  Bailway  Company,  which  con- 
structed the  road-bed  upon  the  land  in  that 
year,  or  soon  aftor.  Defendant  holds  title 
by  certain  original  and  mean  conveyances, 
transferring  to  it  the  title  acquired  by  the 
St.  Louis  &  Cedar  Rtipids  Railway  Company, 
which  need  not  be  more  particularly  referred 
to  In  this  connection.  The  defendant,  in  its 
cross-bill,  shows  that  a  conveyance  of  the 
right  of  way  under  Which  it  holds  misde- 
scribes  a  part  of  the  land  occupied  by  its  rail- 
road, and  asks  for  a  proper  correction  of  the 
mistake.  The  plaintiff,  in  answer  to  defend- 
ant's cross-bill,  alleges  that  in  1871  th^ con- 
struction of  the  railroad  over  his  lands  was 
abandoned,  and  was  only  resumed  In  1883  by 
defendant,  and  thereby  defendant  acquired 
no  interest  in  the  lands  In  suit,  and  no  right 
to  occupy  them  fur  purposes  connected  with 
Its  railruad.  The  question  thus  raised  by  the 
pleadings,  involving  the  abandonment  <mC  the 
right  of  way,  is  decisive  of  the  case,  and  first 
demands  our  attention. 

2.  Code,  §  1260.  as  amended  bycliapter  15, 
Acts  18tb  Gen.  Assero.,  provides  that  "in  any 
case  wliere  the  construction  of  a  railway  has 
been  commenced  by  any  corporaUoa  or  per- 


(lowa. 

80S,  and  work  mi  the  same  has  ceased  and 
has  not  been  in  good  faith  resumed  by  any 
corporation  or  person  for  a  period  of  eight 
years,  the  land  and  the  title  thereto  stall  re- 
vert to  the  owner  €d  the  section,  subdivision, 
tract,  or  lot  from  which  it  was  taken."  The 
evidence  shows  beyond  oontroversy  that  the 
work  upon  the  railroad  now  owned  by  de- 
fendant ceased  In  1871.  and  was  in  no  manner 
resumed  until  1883,  when  defendant  proceed- 
ed to  build  and  comidete  it.  A  iwriod  ot 
about  twelve  years  intervened  brtween  the 
abandonment  of  the  work  and  its  resumpUon 
by  defendant,  which  was  about  three  years 
after  the  enactment  of  the'  statute  above 
quoted.  That  more  than  three  years  inter- 
vened between  the  cessation  of  work  on  the 
railroad  and  Its  resumption  is  not  denied. 
The  language  of  the  statute  phtinly  applies  to 
the  case  of  railroads  which  bad  been  com- 
menced and  abandoned  Iwfore  the  enactment 
of  the  statute,  and  work  thereon  was  resumed 
within  a  period  of  less  than  eigbt  years  there- 
after. The  interpretation  that  the  period  of 
eight  years  must  have  run  after  the  enact- 
ment of  the  statute  is  in  conflict  with  the  con- 
struction demanded  by  the  grammatical  rules 
of  our  language. 

3.  But  counsel  for  defendant  Insists  that 
ttiis  construction,  if  recognized,  gives  a  ret- 
rospective effect  to  the  statute,  and  is  there- 
fore void.  Witliout  conceding  that  the  stat- 
ute is  void  if  in  some  instances  it  has  a  retro- 
active effect,  we  express  the  opinion  that  the 
statute  in  question  has  no  such  effect.  It 
provides  that  a  suspension  of  work  for  eight 
yean  operates  as  the  abandonment  of  the 
railway.  It  applies  to  all  cases  where  there 
has  been  a  suspension  for  eight  years.  It 
does  not  create  a  suspension  for  the  specified 
period,  or  any  part  thereof.  It  simply  pre- 
scribes the  effect  of  such  a  suspension. 
Keither  does  it  provide  that  an  abandonment 
shidl  be  declared  for  a  suspension  not  had. 
It  does  not  attempt  to  give  effect  to  a  sus- 
pension before  it  happened. 

4.  Counsel  for  defendant  Insist  that  the 
statute  in  question  interreres  with  vested 
rights.  Impairs  the  obligations  of  contracte, 
and  deprives  the  holder  of  the  right  of  way 
in  question  of  its  property  therein  without 
due  process  of  law,  and  is  therefore  in  con- 
flict with  familiar  constitutional  guaranties. 
Brief  consideration,  we  think,  will  show  that 
these  objections  to  the  statute  are  without 
foundation.  The  right  of  way  in  question  is 
an  easement, — the  right  to  occupy  land  for 
purposes  connected  with  the  rights  andfran- 
cliises  of  a  public  carrier.  The  property  right 
of  the  bolder  of  a  right  of  way  does  not  attach 
to  the  land  independent  of.  and  disconnected 
from,  its  use  for  public  purposes.  Its  occu- 
pancy and  public  use,  present  or  prospect- 
ive, when  the  land  mny  be  prepared  for  such 
use,  must  run  together.  If  the  public  use 
beoomes  impo^ible  or  is  abandoned,  the  right 
to  hold  the  land  ceases.  It  cannot  be  that 
corporations  and  individuals  may  acquire 
easements  and  never  use  them,  yet  hold  the 
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land  upon  which  thef  are  !ocHtecl.  When 
there  ceasee  to  be  an  eaaement.  present  or 
prospective,  there  ceases  to  be  anything  to 
which  the  holder  of  the  easement  can  hold. 
Indeed,  the  very  thing  which  he  acquired  has 
vanished,  and  of  course  he  ceasea  to  bold  any 
property,  for  the  subject  of  the  property  no 
longer  exists. 

Keeping  in  view  the  fact  that  the  prior 
grantors  of  defendant  had  but  an  easement 
in  the  landi  and  such  easement  has  been 
abandoned  under  the  provisions  of  the  stat- 
ute, it  requires  neither  argument  nor  author- 
ity to  convince  the  mind  that  defendant  has 
no  vested  rights  by  contract  to  hold  that 
which  it  had  abandoned,  and  no  property  sub- 
ject to  deprivation  without  due  process  of 
law.  which  are  protected  by  the  constitution- 
al guaranties  to  which  we  have-Just  referred. 

5.  We  reach  the  conclusion  tbatdefendant 
lield  no  right  to  the  land  upon  which  the  right 
of  way  was  located,  and  its  possession  there* 
of  was  without  authority,  it  la  therefore 
liaUe  to  the  philntiflf.  the  ownw  of  ttie  land, 
for  the  value  thereof  which  shall  be  assesaeil 
In  the  ad  quod  damnum  prGce«dings. 

The  queatluns  In  the  case  attracting  much 
attention,  which  involve  the  rights  of  the 
parties  under  the  deed  misdeecrlbing  a  part 
of  the  land  in  controversy,  and  olher  ques- 
tions In  the  case,  need  not  be  dlscuased.  as  the 
jodgmentof  the  district  court,  for  the  leasons 
we  have  presented,  must  be  affirmed. 


CmoAjao,  B.  I.  &  F.  Bt.  Co.  0.  Eluthbopb. 
(Supreme  Court  of  Iowa.  OoU  It,  1S88.} 

HlQHWATS— NonCK— RAILHOiD  COMPASiaS— 

Rb&idbxob. 

1.  Coda  Iowa,  {  «86,  relative  to  the  establish- 
meat  of  Ughw^ra,  declares  that  "aotloe  sfaall  be 
•erred  on  each  owner  or  oooupler  of  land  lying  in 
the  proposed  highway,  or  abutting  tbereon,  as 
shown  by  the  traoefer  books  Id  the  auditor's  office, 
who  rettidea  in  tiie  county,  in  the  manner  prorlded 
for  Bervioe  of  original  notice  ia  actions  of  law." 
Held  that,  where  It  does  not  appear  that  the  land 
proposed  to  be  taken  stands  in  theoameof  anyone 
as  owner  on  the  auditor's  books,  a  railway  corpo- 
ration,  which  ia  In  the  open  and  notorious  ooonpa- 
tion  of  the  land,  la  entitled  to  notice  U  a  resident 
of  the  county. 

S.  A  railway  company,  orgaatzed  under  the 
laws  of  this  state,  is  a  resident  within  the  mean- 
tag  of  tiiat  section,  of  each  county  throagh  which 
it  operates  its  road. 

8.  A  failure  to  give  the  notice  as  reanired,  ren- 
ders the  action  in  establishing  the  highway  void. 

Appeal  from  district  court.  Pottawattamie 
county;  A.  B.  Thuknell,  Judge. 

Action  to  enjoin  the  defendant  from  open- 
ing, breaking,  or  interfering  with  certain 
fencea.  The  plaintiff  is  acorporation,  organ- 
ized and  existing  under  the  laws  of  this  state. 
In  1883  this  company  owned  and  operated  a 
railway  through  section  19.  township  77, 
range  41.  Fottawattamle  county.  In  that 
year  proceedings  were  liad  for  laying  out  and 
establishing  a  lilghway  across  appellant's 
track  and  right  of  way  in  said  section.  No- 
Uce  was  published,  as  required,  of  this  pro- 


ceeding, but  no  notice  thereof  was  served  on 
the  appellant.  Appellant's  right  of  way  be- 
ing fenced,  and  the  company  having  no  no- 
tice of  said  proceeding,  it  refused' to  open  the 
highway.  The  defendant,  being  road  super- 
visor, proceeded  to  remove  the  plaintifF's 
fence,  whereupon  this  action  was  brought  to 
enjoin  hfm  from  so  doing.  Trial  was  had  in 
the  district  court,  and  decree  fOr  defendant. 
Plaintiff  appeals. 

T.  8.  Wright  and  Wright,  Baldwin  A  BaU 
dane,  for  appellant.  Mymttr  <ft  Lyudt,  tor 
appellee. 

OivsN.  G.  J.  1,  We  first  inquire  as  to 
who  are  entitled  to  notice  of  proceedings  for 
the  establishment  of  highways.  Code,  §  936. 
provides:  "  Within  twenty  days  after  the  day 
fixed  by  the  auditor,  as  above  provided,  a  no- 
tice shall  be  served  on  each  owner  or  occupier 
of  land  lying  In  the  proposed  highway,  or 
abutting  tbereon,  as  shown  by  tlie  transfer 
books  In  the  auditor's  office,  who  resides  In 
the  county.  In  the  manner  provided  fur  the 
service  of  original  notice  In  actions  of  law.** 
In  Alcott  v.  Acheson.  4B  Iowa,  569,  It  hi  held 
that  said  section  936  "requires  notice  to  be 
personally  served  upon  the  owner,  aa  shown 
by  the  transfer  books,  when  he  resides  in  the 
county;  if  he  be  a  non-resident,  upon  tiie  oc- 
eupier  of  the  land,  if  there  be  one."  Appel- 
lant was  not  shown  by  the  transfer  books  to 
be  the  owner  of  the  land  viithin  its  right  of 
way  covered  by  the  highway,  but  does  appear 
to  have  been  In  open  and  notorious  ocoupap 
tion  thereof.  It  Is  not  shown  that  this  land 
stood  in  the  name  of  any  one  as  owner,  nor 
that  any  person  was  served  with  notice  as 
owner;  therefore,  appelhtnt,  being  occupier 
of  the  land,  was  entitled  to  notice  If  a  resi- 
dent of  the  county. 

2.  We  next  inquire  whether  appellant  was 
a  resident  of  the  county.  We  have  seen  that 
it  was  owning,  occupying,  and  operating  its 
railway  through  tiwt  county.  In  Baldwin 
T.  Bailroad  Co.,  6  Iowa,  519,  It  la  said,  quot- 
ing with  approval  from  Bristol  v.  Bailroud 
Co..  16 111.487:  "The  residence  of  a  corpora- 
tion, if  it  can  be  said  to  have  a  residence,  la 
necessarily  where  it  exercises  corporate  f  nne- 
Uon^  It  dwells  in  the  place  where  Its  busi- 
ness is  done.  It  Is  located  wheie  iU  fran- 
chises are  exercised.  It  Is  present  where  it 
is  engiiged  in  ttie  prosecution  of  the  corporate 
enterprise.  This  corporation  has  a  legal  resi- 
dence in  any  county  in  which  it  opeiutea  the 
road,  or  exercises  corporate  powers  and  priv- 
ileges. In  legal  contemplation  it  resides  in 
the  counties  through  which  ite  road  passes, 
and  in  which  it  transacts  its  business."  8ee, 
also.  Bicliardsott  v.  Bailroad  Co.,  8  Iowa,  263. 
In  State  V.  Ballway  Co.,  68  Iowa.  135,  26  N. 
W.  Bep.  37,  the  same  question  was  presented 
as  to  that  defendant.  After  finding  that  the 
defendant  was  a  foreign  corporation,  and  nut 
a  resident  of  the  state,  the  court  say:  "The 
occupier,  under  the  statute,  who  Is  entitled 
to  notice  Is  one  who  personally  resides  In  the 
county.  The  statute  does  not  contemplate 
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an  ooenfrfar  wbo  la  repnaented  onlj  hj  an 
agent,  and  who,  tbrouRli  snob  agent,  la  in  tbe 
occupation  o£  tbe  land,  and  himself  an  actual 
resident  of  some  other  state.  The  fact  that 
suits  maj  be  brougbtflagalnat  the  defendant 
in  this  state  by  the  service  ai  notice  on  Us 
station  agents  does  not  make  It  a  resident. 
It  Is  not,  because  of  each  statutory  provl8h>n8, 
a  resident  of  MJUs  county*  and  therefore  en- 
titled to  notice,  under  the  provisions  of  sec- 
tion 936  of  tbe  Oode." 

Tbe  distinction  between  these  cases  is  very 
apparent.  In  the  two  former  the  question 
was  as  to  residence  in  the  county  of  railway 
eorporHtlons  oi:ganized  and  existing  under 
Uie  laws  of  this  state,  and  consequently  resi- 
dents of  the  state;  while  in  the  latter  it  was 
as  to  the  residence  in  tbe  county  of  tbJs  state 
of  a  foreign  torporation  not  Jiaving  a  resi- 
dence In  the  state.  The  location  of  a  high- 
way may.  and  often  does,  cause  great  incon- 
venience and  Injury  to  those  upon  wliose  land 
they  are  laid.  A  highway  across  the  track  of 
a  railway  may  not  unly  cause  tbe  company 
aerious  inconvenience  and  expense,  but,  if 
improperly  located,  may  tntei-fere  with  the 
safe  and  successful  operation  of  the  railroad. 
Tbe  evident  purpose  of  giving  tbe  notices  re- 
quired ia  that  all  persons  interested  as  own- 
ers or  oocupieia  may  have  an  opportunity  to 
present  their  objections  to  Uie  loMtion  of  the 
xond,  and  their  claims  for  damage  In  the  event 
of  its  location. 

It  may  be  said,  and  truthfully,  tliat  the  in- 
terests of  a  foreign  corporation  may  be  as 
seriously  affected  by  the  laying  of  a  highway 
aci'oss  its  tract  as  a  domestic  corporation,  and 
that  there  Is  the  same  reason  why  notice 
should  be  required  to  one  as  to  tbe  other. 
The  service  of  nc^toe  Is  only  accorded  to  resi- 
dent owners  and  occupiers.  If  foreign  cor- 
porations would  avail  themsetves  of  this  pro* 
vision,  they  liave  only  to  become  residents,  or 
secure  legislation  that  will  «ititie  them  to  no- 
tice. 

3.  A  Aiilure  to  give  notice,  as  required  by 
saki  section  986.  renders  the  action  in  es- 
tablishing tbe  highway  void,  and  notice 
will  not  be  presumed  from  the  fact  of  w- 
tabllshment  atone.  State  v.  Anderson,  39 
Iowa,  274;  State  v.  Weimer,  64  Iowa,  20 
N.  W.  Kep.  171;  McBumey  v.  Graves.  66 
Iowa.  314.  2S  N.  Vf.  Bep.  6U2. 

Our  conclusions  are  tliat  the  appellant,  be- 
ing a  corporation  organized  and  existing  un- 
der the  laws  ot  this  state,  and  engaged  in 
operating  its  railway  through  the  county  of 
iWawattamie,  was  a  resident  of  that  county 
within  the  meaning  of  section  936;  that  the 
transrer  books  failing  to  show  tlie  name  of 
any  person  as  owner  of  the  land  underlying 
the  proposed  highway,  and  the  appellant,  be- 
ing tlie  occupier  thereof,  it  was  entitled  to  be 
served  with  notice  of  the  proceedings  to  es- 
tablish said  highway;  that,  no  such  notice 
having  been  served,  said  proceedings  are 
void. 

The  derree  of  the  district  court  is  reversed, 
and  a  decree  will  be  entered  in  this  court 


(Iowa. 

granting  tbe  prayer  of  appelluit'a  petition, 
and  judgment  for  costs  against  the  defend- 
ant. Reversed. 


Root  o.  Heil. 
(Stqmme  Court  uf  Joioa.  Oot  IS,  1880.) 

APFBAI^WAITaa. 

trader  McClain's  Code  Iowa,  1888,  I  2880; 
providing  tbat  plaintiff,  "If  sucoeBsful, shall  be 
entitled  to  an  attorney's  fee,  the  aUowanoe  of  u 
•ttome3r>B  fee  is  to  plstntUt  indlvidtaaUy,  and  tbe 
Bcoeptanoe  thereof  by  his  attomey  is  a  waiver  of 
his  right  of  appesL 

Appeal  from  district  court,  Dea  Hoineft 
oounty;  J.  M.  Gasbst.  Judge. 

Action  In  equity,  under  tbe  statute,  to  en- 
join tlie  manufacture,  sale,  and  keeping  Cbr 
sale  of  intoxicating  liquors  In  certain  prem- 
ises described,  and  to  abate  the  nuisance.  De- 
cree January  30, 1889,  enjoining  the  defend- 
ant '*trom  creating,  eatablistilng,  keeping, 
and  maintaining  a  nuisance,  to-wit,  a  place  for 
the  manufacture  of  intoxicating  liquors  as  a 
beverage:"  and  judgment  "that  the  plaintiff, 
A.  H.  Boot,  bave  and  recover  of  tlie  defend- 
ant, Casper  Heil,  the  aam  •88.85.  his 
costa  In  tills  ease.  Indnding  the  sum  erf  975 
as  bis  lUtorney's  fees  In  this  cause;**  from 
which  judgment  and  decree  plainUfl  perfect- 
ed his  appeal,  April  6,  1889. 

J.ir.«tu£»fnan.foriq>pelIant.  8.L.0laa- 
gaw,  tat  appellee. 

Given,  C.  J.  I.  Appellee  has  filed  in  this 
court,  under  the  provision  of  section  3213. 
Code,  his  verified  answer,  to  which  appellant 
has  replied,  and  from  which  it  appears  that 
on  tbe  I2th  day  ot  February,  1^.  the  ap- 
pellee paid  said  judgment  for  coats  In  full, 
and  that,  on  the  same  day,  appellant^s  attor- 
ney, A.  H.  Stutsman,  received  and  receipted 
for  tbe  attorney's  fee  of  $75,  and  for  SI  copy 
fee,  and  $.25  notary  fee.  Appellee's  conten- 
tinn  Is  that,  by  appellant's  attomey  accepting 
this  money,  the  plaintifit's  right  to  appeal 
was  destroyed.  It  is  very  clear  that,  by  ac- 
cepting the  amount  of  a  judgment  in  his 
favor,  the  party  wal  vea  all  errors  and  ri^ht  of 
appeiil.  Bailroad  Co.  v.  Byington,  14  Iowa. 
572;  Independent  Dlst.  v.  District  Tp.,  44 
Iowa,  201.  The  plaintiff  appeals  on  the 
groun>lB  that  the  court  erred  in  not  finding 
tliat  the  defendant  was  keeping  a  place  In 
which  to  sell  intoxicating  liquors  in  violation 
of  law,  and  in  nut  ordering  the  brewery 
building  and  saloon  closed,  and  tbe  seizure 
and  sale  of  the  movable  property.  He  con- 
tends that  the  payment  of  the  costs  to  parties 
entitled  thereto  does  not  destroy  the  right  ot 
appeal,  and  that  in  prosecuting  this  case  he 
Is  acting  solely  as  a  representative  of  the 
public.  The  Code  provides;  "And,  If  suo- 
cessfn]  in  the  action,  the  plaintiff  shall  lie  en- 
titled to  an  attorney's  fee  of  not  less  than 
025,  to  be  taxed  and  collected  as  costa  against 
the  defendant.**  See  MeClain's  Code.  1888. 
§  2385.  Tlie  allowance  is  to  the  plaintiff, 
not  to  his  attorney.  The  judgment  in  this 
case  was  in  favor  of  the  plaintiff,  and  not  bb 
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attorn«j.  Tbls  allownnoe  Is  to  the  plaintiff 
individually,  and  not  In  a  representative  ca- 
pacity. The  attorney  acted  for  the  plaintiff, 
and  not  in  his  own  right.  In  receiving  the 
attorney's  fee.  The  plaintiff  only  becomes 
entitled  to  the  allowance  wlten  "successful  in 
the  action."  If  this  appeal  is  enterttUned,  It 
is  possible  tiiat  he  may  not  ultimately  be  auo* 
ceasful  in  the  action,  or  m«y  be  allowed  a 
different  amount  as  attorney's  fees,  in  Coun- 
ty of  Buena  Vista  t.  BHilnmd  Co..  55  Iowa, 
157.  7  K.  W.  Kep.  474.  the  court  sustained 
defendant's  motion  for  a  new  trial,  and  "or- 
dered a  new  trial  upon  the  defendant's  pay- 
ing to  plaintiff  the  snm  of  9250  as  attorney's 
fees  Qpon  the  drst  trial,  and  tlie  costs  of  such 
trial.  From  this  order  the  pUUntiff  there- 
UfKm  imm^Iately  appealed  to  this  court.  ** 
On  the  same  day  the  defendant  brought  Into 
oonrt  tiie  sums  ordered  to  be  paid,  and  the 
clerk  paid  to  the  attorn^  of  piainUff  the 
sum  of  9250.  and  took  his  receipt  ther^or. 
This  court  siiy:  "The  plaintiff  cannot  aoeept 
tlie  benefits  of  the  Judgment  so  far  as  favor- 
able to  It.  and  at  the  same  time  prosecute  an 
appeal  from  the  Judgment."  We  think  this 
answers  fully  plaintiff's  contention,  and  that 
the  appeal  aiiould  be  dismissed. 


FaRLET  e.  OeiSHBEEB. 

(Supreme  Court  of  Iowa.   Oct.  W,  1889.) 
Ex  PoBT  Facto  Laws— Costs. 

1.  After  u  action  to  abate  a  nuisaace  of  sell- 
ing liquors  had  been  commenced  under  the  Iowa 
problbltory  law,  a  statute  was  enacted  antbortzing 
tbe  taxing  of  an  attorney's  fee  against  defendant 
Held,  that  to  apply  this  statute  in  the  action  does 
not  infringe  tbe  constitutional  prohibition  as  to 
ex  post  facto  laws,  as  the  foe  thus  collected  is  part 
«t  the  cost,  and  not  of  tbe  penalty.  Following 
CanvAwll  T.  Mandorsoheid,  89  N.  W.  Rep.  92. 

8.  CTader  Code  Iowa,  {  8173,  requiring  a  certifl- 
eate  of  tbe  trial  judge,  in  order  to  give  the  supreme 
court  Jurisdiction  In  aa  appeal  where  the  amount 
in  oontroversy,  as  shown  by  the  pleadings,  does 
not  exceed  9100,  tbe  faot  that  It  Is  apparent  from 
appellant's  abstract,  In  an  wpeal  from  a  refusal  to 
tax  attorney's  fees  In  an  actioa  to  abate  a  nuisance, 
that  be  would  not  be  entitled  to  a  fee  exceeding 
tlOO  in  amount,  does  not  necessitate  suoh  eertifl- 
oate^  as  it  is  only  required  when  It  affirmatively 
m>pears  from  the  pleadings  that  the  amount  In- 
Tuived  is  lees  than  |lOO. 

8.  In  such  aotioD,  wbere  there  is  no  evidence 
of  tbe  amount  of  labor  performed  by  tbe  Mtorneyf 
and  the  record  discloses  tne  filing  of  the  petition, 
and  the  trial,  on  which  tbo  only  evidence  offered 
was  a  part  of  an  answer  filed  by  defendant,  which 
bad  been  superseded  by  the  filing  of  an  amended 
answer,  tbe  attorney's  fee  will  be  fixed  at  S25. 

Appeal  from  district  court,  Dubuque  coun- 
ty; J.  J.  Met.  Judge. 

Action  for  the  abatement  of  a  nuisance 
caused  by  the  keeping  for  sate  and  selling  of 
intoxicating  liquors  contrary  to  law.  Plain- 
tiff appeals  from  80  much  of  the  judgment 
Tendered  ou  the  Qnal  subiniasion  of  the  cause 
as  disallowed  an  attorney's  fee. 

iS.  F.  Adams,  forappeilant  Fouhe  A  Ly- 
en  and  McVeney  d  O'  Donnelly  for  appellee. 

Robinson,  J.  1.  This  action  was  com- 
menced in  Octobn,  1884.   After  the  evidence 


had  been  submitted,  it  was  admitted  that  de- 
fendant had  quit  the  aaloon  business,  and 
moved  to  Florida.  The  court  thereupon  ren- 
dered judgment  in  words  as  follows:  "March 
20,  1889.  It  appearing  that  this  case  was 
brought  before  the  law  provided  for  an  attor- 
ney fee  in  cases  of  this  character,  and  tliat 
defendant  bad  quit  the  busineu,  and  moved 
to  Florida,  Judgment  is  renderiHl  for  coats. 
Attorney  fee  is  disallowed.**  The  action  of 
tbe  court  In  dlsnllowing  an  attorney's  fee  was 
erroneous.  CHmpbelt  v.  Manderacheld,  74 
Iowa,  708,  39  IH.  W.  Rep.  92;  Drake  v.  Jor^ 
dan,  73  Iowa.  707, 36  X.  W.  Bep.  653. 

2.  Mo  evidence  was  given  on  the  trial  in 
tlie  dtetrict  court  as  to  what  wonld  be  a  rea- 
sonable attorney  fee  to  be  assessed  by  the 
court,  and  no  certificate  of  the  trial  Judge  aa 
to  the  question  involved  In  this  appeal  is  pre- 
sented for  onr  eonsideration.  Appellee  in- 
sists that  tills  court  has  no  jurisdiction  of  the 
cause,  tar  the  reason  that  appellant's  ab- 
stract shows  that  he  would  not  be  entitled  to 
an'attomey's  fee  exceeding  #100  In  amount. 
The  certificate  of  the  trial  Judge  is  required 
to  give  this  court  Jurisdiction  only  when  the 
amount  in  oontroversy,  as  shown  by  the 
pleadings,  does  not  exceed  tlOO.  Code,  § 
8178.  It  has  been  held  that,  when  the  plain- 
tiff waives  his  claim  to  a  part  of  the  amount 
he  sought  to  recover,  tlie  amount  in  contro- 
versy, within  the  meaning  of  the  statute,  is 
thereby  reduced.  Nevada  v.  Kluni,  41  N. 
W.  Ilep.  62;  Cooper  v.  Wilson,  71  Iowa,  205, 
32  N.  W.  Bep.  261.  In  such  cases  the  waiver 
has  the  effect  to  so  far  modify  the  pleadings 
as  to  prevent  a  recovery  for  the  amount 
waived.  To  defeat  the  jurisdiction  of  this 
court,  it  must  affirmatively  appear  that  the 
case  falls  witliin  the  limitation  Qxed  by  sec- 
tion 3173.  Uenlcle  v.  Keota,  68  Iowa,  337. 
27  K.  W.  Rep.  250;  Babcoclt  t.  Board  of 
Equalization.  65  Iowa.  Ill,  21  N.  W.  Rep. 
207.  The  amount  in  controversy,  as  shown 
by  the  pleadings,  constitutes  the  test  of  Juris- 
diction. BrHdenberger  v.  Kigler,  68  Iowa, 
300.  27  N.  W.  Rep.  247.  The  controversy  in 
this  case,  as  shown  by  the  pleadings,  related 
to  the  existence  of  a  nuisance,  and  is  nob 
within  the  statute.  District  Tp.  v.  Inde- 
pendent Dist..  72  Iowa,  687,  34  N.  W.  Rep. 
472.  The  coats  were  incidental  tu  the  con- 
troversy, and  should  tiave  included  an  attor- 
ney's fee.  Section  1,  c.  66.  taws  1886. 
Costs  are  not  considered  In  ascertaining  tlie 
controversy  contemplated  by  tlie  statute. 
Currnn  v.  Coal  C«.,  63  lowii,  96,  18  N.  W. 
Rep.  698.  The  appellant,  being  entitled  to  an 
attorney's  fee,  was  airgrieved  by  the  refusal 
of  the  court  to  allow  it.  Aa  a  rule,  this  court 
has  apiiellate  juris<tiction  over  all  judgments 
and  decisions  of  otiier  courts  of  record  In  the 
state;  and,  this  cause  not  having  been  sliown 
to  be  an  exception  to  that  rule,  jurisdiction  of 
it  must  be  assumed  to  exist.  The  fact  tlmt 
the  evidence  does  not  show  that  the  amount 
in  controversy  exceeds  $100  is  immaterial. 
Ormsby  v.  Kolan.  69  Iowa,  133,  28  N.  W. 
Hep.  569. 
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3.  It  was  said  in  Campbell  y.  Mander- 
sclieid.  supra,  that,  in  ftxing  the  amount  to 
be  nllowed  as  an  attorney's  fee.  the  court  was 
permitted  to  act  upon  its  own  judgment,  in 
-connection  with  the  record  in  the  case.  In 
this  case.  In  the  absence  of  evidence,  we  must 
be  guided  in  estimating  the  value  of  the  at- 
torney's services  by  the  amount  of  labor  he 
performed,  as  Indicated  by  the  record.  That 
disclcnes  the  filing  of  the  petition,  and  the 
trial,  on  which  the  only  evidence  offered  was 
a  part  of  an  answer  filed  by  defendant,  which 
had  been  superseded  by  the  filing  of  an 
amended  answer.  A  Judgment  in  a  con- 
tested case  could  hardly  have  been  obtained 
with  leas  labor.  Tlierefore  the  attorney's  fee 
fur  services  rendered  in  theoourta  below  will 
be  fixed  at  tZS.  Reversed. 


Baheet  «.  Cook. 
(Suprenu  Court  of  lavoa.  Oct.  11, 188D.) 

OOnTBAOTB— FATltSNT— BVIDIJTOB. 

1.  In  bo  action  od  an  agreement  wbereby  de- 
fendant's testator  was  to  take  oertcdn  proper^  off 
pl^nUff's  hands  in  case  plaintiff  so  elected,  and 
pay  therefor  a  certain  sum,  payable  In  Install- 
ments, where  the  identity  of  the  Instmnient  is  not 
disputed,  and  there  la  no  proof  of  the  exiatenoe  of 
any  other  contract  between  the  parties,  eridence 
that  certain  [Ayments  had  been  made  by  testator 
to  plaintiff  while  the  agreement  was  In  force  ia 
aumoient  to  show  that  they  were  to  be  applied 
thereon. 

2.  Where  plaintiff  accepted  payments  upon 
such  agreement,  and  the  correspondence  between 
the  parties  shows  that  they  treated  the  same  as 
bloding,  and  testator  made  no  question  of  his  obli- 
gation, his  estate  becomes  liable  thereon. 

Appeal  from  district  court,  Jasper  county; 
D.  Ryan,  Judge. 

The  plaintiff  sought  the  establishment  of  a 
claim  against  the  estate  of  8.  C.  Cook,  de- 
ceased. From  tlie  action  of  the  district 
court  In  refusing  the  claim  the  plaintiff  ap- 
peals. 

Wimlow  A  Vamum,  for  appellant.  Clem- 
entu  <fi  Ward  and  Meredith  (ft  Offff,  for  appel- 
lee. 

Granger,  J.  The  following  is  a  copy  of 
the  oliiim  as  filed  by  plaintiff,  except  the 
verificutiun: 

"The  estate  of  S.  C.  Cook  to  R.  A.  Sankey. 

Dr. 

March  9, 1886,  aoionnt  ol  note  ta7  00 

Credits  J.   S  90 

Balance.  til  10 

"Interest  at  eight  per  cent,  from  March  £t, 
1886." 

(Copy  of  Claim.) 
"Newton,  Iowa,  March  5,  1886.  This 
agreement,  made  this  day  by  and  between  R. 

A.  Sankey  and  S.  0.  Cook,  witnesseth  that 

B.  A.  Sankey  has  advanced  and  paid  Into  a 
stone  quarry  at  OUie,  in  Keokuk  county, 
92,362.80,  and  has  put  into  what  is  termed 
the  'Anderson  Property*  «282.96,  and  tlie 
same  has  been  invested  for  a  year  or  more, 
without  interest;  ami  S.  C.  Cook  proposes  to 
take  the  same  off  R.  A.  Sankey's  hands. 


Now,  this  agreement  witnesseth  that  S.  G. 
Cook  agrees,  in  case  R.  A.  Sankey  so  elects, 
to  take  said  property  off  his  hands,  and  pay 
therefor  82,700  as  follows:  $200,  December  1, 
1886;  and  9500.  June  1. 1887;  and  9500,  De. 
cember  1,  1887;  »&00.  June  1.  1888;  and 
•1.000,  I>ecember  1,  1888;  with  eight  per 
cent,  interest  from  this  date.  S.  C.  Cook. 
•175  paid  on  the  above  March  5.  1886;  •SIS 
paid  June  1.  1886,  by  purchase  of  law  books; 
•100  paid  on  this  agreement  July  15, 1886*  by 
purchase  of  safe." 

For  the  purposes  of  this  case  on  this  trial 
the  answer  of  the  defendant  is  adeuial  of  the 
allegations  of  the  claim  or  of  any  liability 
thereon.  The  issues  were  sent  to  a  referee, 
who  returned  the  following  findings,  except 
as  to  the  first,  which  is  a  copy  of  the  claim 
above  Inserted:  "(2)  It  appears  that  on  and 
after  the  29th  day  of  March,  A.  D.  1886. 
plaintiff  held  a  note  or  conferact  against  S.  C. 
Cook  for  92,700,  and  upon  tliis  note  or  con- 
tract payments  were  made  by  S.  C.  Cook,  and 
received'  by  the  plaintiff,  during  the  spring 
and  summer  of  A.  D.  1886,  in  sums  of  •175. 
•315,  and  •lOO.  The  character  of  this  note 
or  contract  ut>on  which  said  payments  were 
made  and  received  is  not  shown,  excepting 
that  it  WHS  for  •2.700.  (8)  No  communica- 
tions were  ever  hud  l>etween  the  plai  ntlff  and 
S.  G.  Cook  regarding  the  proposition  made 
by  S.  G.  Cook  to  the  plaintiff  on  the  5th  day 
of  March,  A.  D.  1886.  or  regarding  the  said 
note  or  contract  for  92,700,  other  than  coin- 
inuiiications  by  letter.  (4)  Whether  the 
pliiintiff  held  any  other  agreements  or  con- 
tracts against  B.  C.  Cook  during  the  year  A. 
D.  1886.  for  the  paynoent  of  •2,700.  does  not 
appear  from  this  evidence.  (5)  I  find  that 
no  letter  was  ever  written  to  S.  0.  Cook  by 
the  plaintiff  containing  an  unqualified  accept- 
ance of  his  proposition  of  March  5,  1886; 
neither  was  any  letter  ever  written  to  S.  C. 
Cook  by  the  plaintiff,  distinctly  referring  to 
said  proposition  in  unequivocal  and  unam- 
biguous language.  (6)  It  is  not  sliown  that 
any  of  the  property  of  the  plaintiff  mentioned 
in  said  proposition  of  March  5. 1886,  has  ever 
been  delivered,  transferred,  or  conveyed  in 
any  manner  to  3.  C.  Cook  or  to  his  estate. 
Neither  is  it  shown  that  plaintiff  is  ready  and 
willing  to  deliver  or  transfer  said  property, 
or  to  perform  the  part  of  said  agreement  in- 
cumbent upon  him  in  Cdse  he  hiis  accepted 
said  proposition.  Neither  is  any  reason  as- 
signed orsboxvn  by  the  plaintiff  why  he  has 
not  performed,  or  should  not  be  required  to 
perform,  his  part  of  said  agreement." 

1.  11  is  urged  by  appellant  that  upon  the 
uncontradicted  facts  of  tlie  case  his  claim 
should  have  been  allowed  in  the  district 
court.  Counsel,  as  introductory  to  other 
questions,  devote  some  space  in  argument  as 
to  the  character  of  tlie  instrument  on  which 
the  claim  is  based. — appellant  regarding  itas 
a  "conditional  promissory  note;"  appellee  be- 
ing  disposed  to  treat  it  as  a  "written  prop- 
osition,"—  and,  reasoning  from  the  name 
thus  glven»  they  differ  as  to  its  legal  import. 
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Appelfaint'B  theory  is  that,  opon  his  electtos, 
the  undertaking  of  Cook  to  pay  became  abso- 
lute; that  of  appellee  is  that  the  instrument 
importa  bat  an  ofterto  bny  the  property  men- 
tioned, and,  as  we  understand,  that  somethiiig 
more  tlian  u  mere  election  is  necessary  to  fix  the 
liability  of  Cook.  With  the  undisputed  facts 
of  the  case  we  think  it  uanecessary  to  settle  this 
disputed  point  as  to  construction.  It  most  l>e 
conceded  that  Cook  agreed  to  pay  the  92,700,  if 
plaintiff  should  elect  to  complete  the  cootrnct ; 
and,  if  necessary,  let  it  be  conceded  that  in 
making  the  election  he  must  turn  the  prop- 
erty over,  or  do  some  other  act  as  underacood 
t^the  parties.  What  are  the  facts?  The 
referee  nnds  that  Cook  paid  to  plalntift  the 
items  $175.  93l!>,  and  $100,  wt)it:h  corre- 
spond exactly  with  the  items  of  indorsement 
on  the  claim  Qled.  See  Ending  2.  From  the 
concluding  sentence  of  this  finding  we  infer 
that  tlie  reft^ree  does  not  tind  as  a  fact  that 
this  particular  $2,700  contract  is  the  one  on 
wliicli  the  parties  contemplated  payments. 
In  this  respect  wettiink  the  referee  exercised 
an  unwarrantable  caution  aa  to  the  facts  of 
the  case.  All  the  evidence  in  the  case  as  to 
these  payments  consists  of  letters  between 
the  parties,  which  are  in  evidence,  and  un- 
questioned, and  to  our  minds  they  show  con- 
clusively that  the  payments  were  by  both 
parties  designed  for  the  contract  in  suit. 
There  is  no  pretense  whatever  of  the  exist- 
ence of  any  uther  $2,700  transaction,  or  any 
other  transaction  that  could  have  been  in- 
tended in  place  of  this.  The  correspondence 
between  the  parties  refers  to  a  "July  nute." 
and  to  anotlier  instrument;  the  plaintiff  re- 
ferring to  it  as  a  "note"  or  "instrument," 
and  Cook  as  a  "contract,"  which  must  be  the 
one  in  question,  as  the  correspondence  shows 
it  to  l>e  a  nute  ur  contract  for  $2,7U0.  Is  it 
posallile  t;hHt  in  judicial  procfediugs,  even 
where  a  creditor  has  deceased,  and  bis  ad- 
ministrator should  seek  to  recover  on  a  note 
for  $500,  and  the  debtor  should  produce  tiie 
creilitor's  receipt  for  a  payment  on  a  $500 
note,  which  receipt  was  of  a  date  wlien  the 
note  was  held,  and  no  pretense  ut  any  other 
note  in  existence,  and  witli  no  fat-ts  to  con- 
tradict it,  the  court  may  avoid  the  plea  of 
payment  on  the  supposition  or  thought  that 
there  might  be  another  $500  note'i*  The 
identity  of  the  instrument  is  in  nu  sense  in 
dispute.  It  is  as  i-ei  tain  aa  practical  affairs 
among  men  can  be,  and  under  ttie  undis- 
puted facts  it  should  beconsiUereilthe  instru- 
ment oQ  which  the  payments  were  designed. 
If  the  referee  had  so  found,  as  was  his  duty, 
we  tltink  llie  balance  of  the  record  would 
have  been  different. 

2.  Treating  these  payment  as  designed  for 
the  contract  in  suit,  do  the  fticts  as  found  or 
undisputed  show  such  an  election  by  the 
plaintiff  as  to  create  an  obligation  on  the  part 
of  Cook  to  pay?  Taking  tlie  finding  (2)  of 
tlie  referee,  so  modified  as  to  flx  the  identity 
of  the  instrument,  and  we  have  the  undis- 
puted fact  tliat  after  the  execution  of  the  con- 
tract Cook  made,  and  the  plaintiff  received, 


three  different  payments,  aggregating  $590. 
Looking  to  the  instrument  itself*  and  it  ap- 
pears that  "Cook  agrees.  In  caseB.  A.  Sankey 
so  elects,  to  take  said  property  off  his  hands* 
and  pay  therefor  $2,700. "  The  payments  by 
Cook  are  an  unmistakable  acknowledgment 
of  his  obligation  to  pay.  If  the  obUgatioa  of 
Sankey  whs  to  elect  and  turn  over  proper^, 
the  fact  of  the  payments  establishes  a  pre- 
sumption of  oomplianoet  and  this  presump- 
tion is  in  no  manner  overcome,  or  in  fast 
sought  to  be,  by  evidence.  A  brief  reference 
to  the  correspondence  will  show  how  conclu- 
sive the  question  is,  as  treated  by  the  parties. 
The  instrument  is  datfd  March  5.  1886.  The 
same  month  Cook  writes  the  plaintiff  at 
Wichita,  Kan.,  offering  to  sell  him  lx>oks, 
safe,  etc.,  for  $675,  and  to  take  up  the  July 
note,  and  have  balance  applied  on  the  con- 
tract. May  7Ui  Cook  writes,  informing 
Sankey  that  he  has  sold  part  of  the  books, 
and  asking  an  offer  for  the  balance.  May  11th 
Sankey  writes  from  Wichita,  as  follows: 
"Dear  Cook:  Yours  of  the  7th  instant  has 
been  received.  I  note  what  you  say  in  refer- 
ence to  the  law  books  you  speak  of,  and  will 
submit  you  the  following  offer."  Here  fol- 
lows an  offer  for  certain  books,  and  Mien  he 
adds:  "Provided  you  will  at  once  box  and 
put  on  the  cars,  freeof  charge,  and  will  credit 
$100  of  it  on  yonr  July  note,  balance  on  your 
other  note.  You  must  let  me  know  if  you 
accept  the  offer,  soon,  as  I  tiave  some  other 
propositions  submitted  to  me.  It  takes  more 
abstract  books  here  than  in  Jasper  county, — 
just  about  as  many  more.  For  this  reason  I 
cannot  use  the  safe.  I  will,  however,  see  if 
lean  And  apurcltaaer  for  It  for  you  among 
some  of  the  lawyers  here."  May  ISch  Cook 
again  writes,  and  the  following  correspond- 
enne  is  Iiad:  "Bear  Sankey:  Yours  lUh 
just  received.  I  will  box  and  ship  the  books 
mentioned  to-morrow.  Credit  $100  on  the 
note  due  July,  1880,  and  the  balance— $t}15 — 
on  the  contract,  to  apply  on  1st  payment. 
Please  also  cmlit  the  $175  of  the  check  of 
1885."  The  plaintiff  further  offered  in  evi- 
dence a  tetter  of  K.  A.  Sankey  to  S.  C.  Cook, 
dated  Wichita.  Kan.,  May  17.  1886.  and  it  is 
as  follows:  "Dear  Cook:  Your  letter  stat- 
ing you  would  pa  k  and  ship  the  books  last 
Friday  has  l>een  receivetl.  On  their  receipt, 
win  make  the  credit  aa  you  suggest.  I  cred- 
ited the  $175  long  ago  as  of  the  date  of  the 
note.  The  nute,  with  this  credit,  will  stand 
as  follows:  Amount  of  note,  $2,700;  credit, 
$175  and  $315,  $490;  total,  $2,210.  If  you 
can  send  me  $2,000  within  tlie  next  thirty 
days,  I  will  accept  it  as  full  payment,  and  re- 
turn it  to  you.  What  do  you  say?  I  do  this 
because  it  will  help  you  out  somewhat,  and  I 
can  make  the  discount  by  investing  in  prop- 
erty here."  The  plaintiff  further  oflei^  in 
evidence  a  letter  which  is  admitted  to  be  in 
the  handwriting  of  Couk,  and  signed  by  him, 
dated  Newton,  Iowa,  May  17,  1886,  as  fol- 
lows: "Dear  Sankey:  Yours  17th  received, 
but  court  comingnn  prevented  it.  I  cannot 
raise  the  money  now  to  accept  your  proposi- 
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tion  on  the  contract."  The  plaintiff  further 
offered  In  evidence  a  letter  whici)  it  waa  ad- 
mitted is  In  the  handwriting  of  Coolt,  and 
signed  by  bim,  dated  Newton,  Iowa,  March 
19.  1886,  as  follows:  "Dear  Sankej:  I 
finally  got  the  books  shipped  to-day."  The 
plaintiff  further  offered  in  evidence  letter  of 
Sankey  to  Cook,  dated  Wichita,  Kan.,  June 
Iti,  1886,  as  follows:  "Dear  Cook:  If  you 
can  furnish  me  the  safe  on  the  cars  to  this 
point  I  will  credit  you  $100  on  your  agree- 
ment; that  is,  laid  down  at  the  depot  in 
Wichita,  freight  paid,  for  $100. "  The  plain- 
tiff further  offered  in  evidence  letter  of 
Sankey  to  Cook,  dated  Wichita.  Kan.,  July 
15. 1886,  as  follows:  "Dear  Cook:  The  safe 
has  come  to  hand  all  right,  and  1  have  cred- 
ited $100  on  your  agreement  in  payment 
therefor,  as  per  our  contract."  Comment 
must  be  unnecessary  to  show  that  both  par- 
ties were  treating  this  obligation  as  binding 
on  the  part  of  Couk.  Under  an  offer  of  dis- 
count by  Sankey,  when  Cook  could  not  pay. 
he  makes  no  question  of  his  obligation,  and 
makes  additional  payments.  In  such  a  case, 
tried  to  a  jury,  there  would  be  no  question  of 
fact  for  it.  It  would  be  the  duty  of  the  court 
to  instruct  that  the  estate  was  liable  on  the 
claim.  Conceded  or  undisputed  tacts  in  tlie 
record  are  aa  binding  on  the  court  as  the 
findings  of  the  referee,  and  are  to  be  consid- 
ered by  the  court  in  pronouncing  Judgment. 

With  our  holding  as  to  the  identity  of  the 
instrument,  and  the  practically  conceded  lia- 
bility of  the  estate,  it  is  not  necessary  to  con- 
sider tte  other  findings  or  points  presented 
by  aiguraent,  as  these  are  controlling.  The 
referee^  because  of  his  finding  as  to  the  lia- 
bility of  the  estate,  did  notconsider  tliecoun- 
ter-ciaiin  filed  by  the  estate,  as  tlie  estate 
asked  judgment  on  the  oonnter-t-laim  merely 
to  offset  any  allowance  made  on  plaintiff's 
claim .  We  think  the  plaintiff's  claim  sliould 
be  regarded  as  establiahed,  with  an  opportu- 
nity in  the  district  court  for  an  adjudication 
of  the  counter-claim.  HeTersed, 


SCHOLLHIEB  0.  SOHOENDBLEN  et  oZ. 

(Supreme  Court  of  Iowa.  Oct.  11,  1889.) 
Oim— AssiGKHBXT  or  Bank  Deposits. 

1,  A  penoD  had  the  casbier  of  the  bankwrite 
Id  ber  bank-book  the  followlo^:  "Fay  to  the  order 
of  B.  8.  and  i).  H.  all  of  the  within  deposit,  after 
my  decease. "  Thereafter  she  deposited  no  more 
money,  and  drew  out  none,  and  the  book  was  in 
poftsesBioQ  of  one  of  the  persons  named  in  snch  as- 
signment before  ber  death.  The  book  contained  a 
rule  to  tho  effect  that  no  money  should  be  drawn 
oat  of  tbebankODlesBdepositorproduced  bia  book; 
and  if  the  bank,  having  so  notice  of  the  loss  of  the 
book,  should  pay  the  money  to  a  person  producing 
it,  but  not  entitled  to  the  money,  it  could  not  be 
compelled  to  pay  the  same  again.  Held,  that  sach 
facts  were  sufficient  evidence  of  a  completed  assign- 
ment during  tho  assiirnor's  life  to  require  submis- 
sion of  the  question  to  the  jury. 

3.  Such  writing  alone  was  not  snfBofent  to 
create  a  vested  interest  in  the  assignees,  requiring 
only  the  death  of  the  depositor  to  entitle  toem  to 
possession  of  the  money. 

3.  If  the  book  was  delivered  to  the  assignees 
by  the  depositor  during  her  life,  or  the  assignment 


In  any  other  way  given  effect  to  by  her,  her  death 
was  a  ooodiUoD  relaUng  to  tbe  time  of  enjoyment 
of  tbe  interest  transferred,  and  not  to  its  transfer. 

Appeal  from  distr  ct  court,  Scott  county; 
C.  M.  Waterman.  Judge. 

Action  to  recover  an  auiount  of  money  de- 
posited in  the  German  Savings  Bank  of  Dav- 
enport by  plaintiff's  inti'state,  and  withdrawn 
after  her  death  by  derendants,  and  alleged  to 
have  been  by  them  wrongfully  con verteii  to 
their  own  use.  A  verdict  was  returned  for 
plaintiff  by  direction  of  the  court,  and  judg- 
ment rendered  thereon  for  92,006.58  and 
costs.    Defendants  appeal. 

Heim  <&  HiTschh  for  ai^ellants.  Cook  A 
Dodget  tar  appellee. 

BoBiHsON,  J.  Katharine  Schollnaier  died 
intestate  on  the  25th  day  of  December,  1886. 
For  about  15  years  before  her  death  site  had 
made  her  home  with  the  defendants,  her 
daughters,  living  a  part  of  that  time  with  one 
of  tl>em.  and  the  remainder  with  the  other. 
In  her  life-time  she  kept  an  account  with  tlie 
German  Savings  Bank,  and  on  the  28th  day 
of  May,  1886,  it  had  to  her  credit  a  balance 
of  •1,730.18.  On  that  day  decedent  visited 
the  bank  with  ber  bank-book,  whicll  con- 
tained a  statement  of  her  account  with  it.  and 
had  the  assistant  cashier  write  on  tlie  page 
next  after  the  end  of  the  account  tbe  follow- 
ing: ''May  28,  '86.  Fay  to  order  of  Eliza- 
beUi  Schoendeilen  and  Dorothea  HasenmlUer 
all  of  the  within  d^Msit  after  my  decease." 
This  was  signed  by  decedent.  Two  days  aft- 
er her  death  defendante  drew  from  the  bank 
the  balance  aforesaid,  together  with  965.40 
accrued  interest,  making  a  total  so  drawn  of 
91.795.68.  Plaintiff  sedu  to  recover  that 
amount,  with  interest,  as  belonging  to  the 
estate  of  decedent.  Defendants  claim  that 
decedent  madeher  home  with  them,  as  afore- 
said, under  a  verbal  agreement,  by  virtue  of 
which  they  were  to  furnish  her  witii  the  nec- 
essaries of  life  BO  long  as  she  should  live,  in 
consideration  of  which  they  were  to  have  all 
tbe  property  which  she  shoald  own  at  the 
time  of  her  death,  and  that  the  amount  re- 
ceived by  them  waa  so  received  pursuant  to 
said  agreement.  They  furtherdalm  that  for 
many  years  prior  to  decedent's  death  they 
supported  her,  and  in  so  doing  expended 
large  sums  of  money  at  her  instance  and  re- 
quest, and  that  tlie  money  in  question  waa 
assigned  to  them  on  the  28th  day  of  May, 
1886,  in  consideration  of  said  support  and  ex- 
penditures. They  also  claim  that  decedent, 
on  thedate  last  named,  assigned  said  money  to 
them  in  apprehension  of  her  death. 

1.  The  defendants,  to  maintain  their  de- 
fense, relyuhiefiy  upon  the  assignment  writ- 
ten in  the  bank-book.  They  contend  that 
it  created  and  transferred  to  them  an  In- 
terest when  it  WHS  executed,  and  that  the 
postponing  of  the  right  to  the  full  enjoy- 
ment of  such  interest  until  the  death  of  the 
assignor  did  not  have  the  effect  to  defeat  it. 
Plaintiff  insists  that  the  assignment  was  of  a 
testumvntiiry  chai-acter,  and  that,  not  having 
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been  executed  In  the  manner  provided  by 
law  for  SQch  instruments,  is  invalid,  and  that 
view  seema  to  have  been  held  hy  the  court 
below.  In  our  opinion,  the  proper  effect  to 
be  given  the  assignment  must  depend  upon 
the  intent  of  the  decedent  with  respect  to  it. 
In  terms  it  isa  fullassignmentof  the  amount 
shown  by  the  book  to  be  due  at  the  time  it 
was  made,  not  of  the  amount  which  siioiild 
be  dueat  the  death  of  the  assignor.  Horight 
to  revoke  or  rescind  it  is  shown  to  Im  re- 
served, and,  if  it  was  treated  by  the  assignor 
asacompleted  transaction,  we  think  it  passed 
a  present  interest  tn  the  bank-account,  and  is 
not  vulnerable  to  the  objection  made  by 
plaintiff.  The  power  to  create  such  an  inter- 
est Wii8  recognized  in  University  v.  Barrett, 
22  Iowa.  72.  Sep,  also.  Craven  t.  Winter.  8S 
Iowa.  472.  In  Leaver  v.  Gauss,  62  Iowa, 
S14,  17  N.  W.  Rep.  52^  it  was  held  that  an 
instr^nent  somewhat  in  the  form  of  a  deed 
was  of  a  testamentary  character,  for  the  rea- 
son that  it  expressly  provided  that  the  gran- 
tees should  have  no  interest  under  it  so  long 
as  the  grantors,  or  eiUier  of  them,  should 
live;  but  there  is  no  such  provision  in  this 
CHSf.  Tlie  bank-book  in  wliich  the  assign- 
ment was  written  contains  the  following  rule: 
"No  money  depositeil  in  this  bank  can  be 
drawu  out  in  whole  or  in  part  unless  the  de- 
positor produces  his  book,  or  hiacertiQcate,  if 
there  was  one.  .In  case  a  book  or  certificate 
is  lost  or  stolen,  the  owner  should  at  once 
give  the  bank  written  notice.  If  notice  is 
not  given,  and  the  bank  pays  the  deposit  in 
wliole  or  in  part  on  the  presentation  of  the 
^k  or  certidcate,  tlien  the  bank  is  not  re> 
sponsible,  and  cannot  be  compelled  to  pay  the 
second  time,  though  It  be  ascertained  that 
the  party  to  whom  payment  was  made  was 
not  entitled  thereto."  It  is  not  claimed  that 
a  certificate  had  been  issued  to  decedent.  No 
money  was  deposited  or  drawn  out  by  her 
after  the  making  of  the  assignment.  Tiie 
b^nk-book  was  in  the  possession  of  one  of 
the  defendants  after  that  <]ate,  and  before 
the  death  of  decedent.  These  circumstances 
tend  to  show  that  the  book  was  delivered  to 
defendants  to  perfect  the  assignment,  and  to 
enable  them  to  obtain  the  money  in  contro- 
versy, and,  if  that  was  done  by  the  assignor, 
we  think  defendants  acquired  an  interest  in 
the  money  during  her  life-time;  and  for  the 
purposes  of  this  appeal  it  is  not  necessary  to 
determine  whether  the  interest  so  acquired 
was  by  gift  inter  vivog,  or  a  gift  causa  mor- 
tis, or  by  the  execution  of  the  agreement  for 
support  claimed  by  defendants.  We  are  of  the 
opinion  that  there  was  sufficient  evidence  of 
a  completed  assignment  to^eguire  the  cause 
to  be  submitted  to  the  jury. 

2.  It  is  clatmed  by  iM>pellant  that  the  mak- 
ing <tf  the  Msignment  was  of  Itself  sufficient 
to  create  a  rested  interest  in  defendants,  and 
cases  are  cited  in  support  of  that  claim.  See 
Ellis  V.  Secor.  SI  Mich.  185;  Gerrisb  v.  In- 
Btltatlon,  128  Mass.  159;  Davis  v.  Ney,  125 
Hass.  590:  MarUn  v.  Funk,  75  N.  Y.  134; 
Bay  T.  Simmons,  11  B.  I.  266;  Blasdel  t. 


Locke,  52  K.  H.  238;  Harris  v.  Hopkins, 
43  Mich.  272,  5  K.  W.  Rep.  318.  We  think 
there  should  be  some  evidence  in  addition  to- 
the  writing  to  show  tliat  it  was  regarded  by 
its  maker  as  a  completed  transaction,  and 
that  according  to  her  intent  nothing  but  the 
lapse  of  time  was  required  to  give  to  defend- 
ants  the  right  to  the  possession  of  the  money. 
As  already  stated,  a  delivery  of  the  bank-book 
containing  the  assignment,  in  view  of  the 
rule  of  the  bank  quoted  and  other  facts  shown 
of  the  record,  would  be  evidence  that  decedent 
regarded  the  transaction  as  completed  on  her 
part. 

8.  It  is  contended  on  the  part  of  appellee 
that  the  assignment  was  so  drawn  as  to  be 
revocable,  and  the  case  of  Basket  v.  Hassell, 
107  U.  S.  602, 2  Sup.  Ct.  Rep.  415.  is  cited  as 
sustaining  that  position.  In  that  case  a  cer- 
tiScate  of  deposit  was  indorsed  by  its  owner 
during  his  last  slcknms  as  follows:  "Fay  to- 
Martin  Basket,  of  Henderson.  Ky..  no  one 
else:  then  not  till  my  death.  My  life  seems 
to  be  nncertain.  I  may  live  through  this  spell. 
Then  I  will  attend  to  it  myself.  H.  M. 
Cranet.  " ,  After  making  this  indorsement. 
Cbaney  delivered  the  certificate  to  Basket,  and 
died.  The  court  speaks  of  the  transaction  as 
being,  "in  substance,  not  an  assignment  of 
the  fund  on  deposit,  but  a  check  upon  th& 
bank  against  a  deposit,  which,  as  is  shown 
by  all  tiie  authorities,  and  uponttie  nature  of 
tlie  case,  cannot  be  valid  as  a  donatio  mortis 
cama,  even  where  it  is  payable  in  prasenti, 
unless  paid  or  accepted  wtiile  the  donor  is 
alive."  But  there  is  a  marked  difference  be- 
tween the  effect  of  the  indorsement  in  tliat 
case  and  tlie  assignment  in  this.  While  in 
that  case  the  indoi'sed  certificate  was  deliv- 
ered, yet  the  language  of  the  indorsement 
showed  clearly  that  it  wns  not  to  take  effect 
in  case  the  iudorser  recovered.  As  stated  by 
the  court,  the  donor  attached  to  bis  indorse- 
ment and  delivery  a  condition  precedent, 
which  hi  ust  happen  before  it  became  a  gift. 
In  this  case  the  conditions  related  to  the  lime 
when  the  interest  transferred  might  be  en- 
joyeti,  and  not  to  its  transfer.  The  decision 
in  that  case  rested  in  part  upon  the  doctrine 
that  a  check  against  a  deposit  is  not  in  effect 
an  assignment  of  it,  and  does  not  withdraw 
it  from  the  control  of  the  depositor.  See,  also, 
Curry  v.  Powers,  70  N.  Y.  212.  But  it  is  the 
settled  law  of  this  state  that  a  check  or  order 
drawn  against  funds  may  operate  as  an  equi- 
table assignment  of  them  to  the  amount  oi  the 
order,  and  that  notice  of  tbe  check  or  order 
given  lothe  holder  of  the  funds  would  be  suffi- 
cient to  hold  them,  even  without  an  acceptance. 
Manning  v.  Mathews.  70  Iowa,  504. 30  Nv  W. 
Uep.  749;  County  of  Des  Moines  v.  Hinkley,. 
62  Iowa,  638,  17  N.  W.  Rep.  915;  Bobertsv. 
Corbin,  26  Iowa,  316.  In  Bank  v.  Railway 
Co..  52  Iowa.  378.  3  N.  W.  Bep.  395.  this 
quesUon  was  considered,  and  the  authorities 
to  some  extent  reviewed,  and  the  following, 
among  other,  conclusions  announced:  "That 
an  order  upon  the  whole  of  a  parUcular  fund, 
though  n<^  accepted,  will  operate  as  an  equi- 
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tab)e  assignment  of  the  fund,  and  bind  it  in 
the  liandB  of  the  drawee  after  notice;  but  that 
Such  order  do^  not  possess  the  property  of 
negotiability."  In  this  case  the  entire  fund 
•on  deposit  was  assigned,  and  the  bank  had 
due  notice  of  thiit  fiict.  By  the  terms  of  the 
deposit  it  could  be  drawn  out  only  when  the 
bouk  should  be  produced.  The  evidence 
tends  to  show  tliat  the  book  was  delivered  to 
defendants  by  decedent  in  her  life-time.  If 
this  was  done,  or  the  assignment  was  in  any 
other  manner  given  effect,  the  ownership  of 
the  money  evidenced  by  llie  book  was  vested 
in  defendants,  subject  to  the  happening  of  a 
future  event  before  the  right  to  withdraw  the 
money  from  the  bank  should  he  perfected. 

4.  In  view  of  what  we  have  already  said  it 
is  unnecessary  to  refer  apecially  to  various 
questions  In  refjard  to  the  introduction  of 
evidence  discussed  by  counsel.  If  the  bank- 
book was  delivered  to  defendants  by  decedent 
after  the  assignment  was  made,  for  the  pur- 
pose of  carrying  it  into  effect,  nothing  fur- 
ther need  be  shown  in  the  present  condition 
■of  the  pleadings  to  enable  d^endants  to  suc- 
ceed ;  but  should  they  be  unable  to  show  such 
delivery,  it  may  be  material  to  inquire  Into 
such  facts  AS  will  tend  to  show  the  intent  of 
decedent  in  regard  to  the  assignment.  The 
Judgment  oC  the  district  court  is  reversed. 


Collins  v.  Valleait. 
Yak  Rifeb  et  el.  «.  Bahb. 

(Supreme  Cawrt  of  Iowa.   Oct.  12, 1880.)  , 
Tax-Sales— Laohbs—Docqiibntabt  Evidincb. 

1.  Failure  to  carrr  forward  upon  the  tax-list 
the  delinqaent  taxes  for  which  a  sale  sought  to  be 
-avoided  was  made  is  oared  by  lapse  of  time  and 
possessloD  where  the  suit  la  brongnt  18  Tears  after 
the  deed  was  executed,  and  8  years  aner  posses- 
sion thereunder  beno. 

2.  Records  of  deeds  executed  when  internal 
revenue  stamps  were  reonired  to  he  affixed  to  such 
iDstruments  are  admissible  in  evidence,  though 
not  showing  that  the  originals  were  duty  stampM, 
48  such  origiDalB  are  admissible  unstamped,  unless 
■s  f  raaduleut  Intent  in  the  omission  of  the  stamp  is 
■shown.  ' 

8.  The  record  of  a  certified  copy  of  a  record  in 
another  oonnty,  and  sach  original  record,  are  ad- 
missible in  evidence  without  being  shown  to  be 
■alike. 

4.  The  defeoUve  acknowledgment  of  a  power 
of  attorney  executed  In  1867  and  recorded  before 
■Code  Iowa,'!  1967,  took  effect,  is  cnred  hy  that  sec- 
tion, providing  that  all  aoknowledgments  of  deeds 
-or  other  instrumenta,  taken  and  oerUfled  before 
April  SO,  1872,  and  which  had  been  duly  recorded, 
should  be  valid  in  all  courts  of  the  state. 

5.  Where  the  court  bad  made  an  order  that  all 
■oral  evidence  should  be  token  by  depOBltion,  and 
all  documentary  evidence  should  be  filed  before 
trial,  the  admission  of  records,  which  had  not  been 
80  filed,  as  evidence  for  ttie  defendant,  was  not  re- 
versible error;  but,  if  taken  by  surprise  by  snoh 
records,  plaintiffs  should  have  moved  for  a  oon- 
-Unuance. 

Appeal  from  district  court,  O'Brien  coun- 
ty: Scott  M.  Ladd,  Judge. 

These  actions  involve  the  title  to  certain 
lands  in  O'Brien  county.  The  plaintiffs 
claim  to  be  the  ownen  ander  the  patent  title, 
and  the  defendant  claims  title  under  certain 
iax  saise  and  deeds.   The  actions  are  in 


equity,  and  were  tried  together  as  one  case, 
and  there  was  a  decree  dismissing  the  peti- 
tion.   Plaintiffs  appeal. 

U.  B.  Long,  for  appellants.  Jf.  H.  AUm 
and  L,  Btdlis,  for  appellee. 

ROTBROOE.  J.  1.  It  appears  from  the  evi- 
dence that  part  of  the  land  was  patented  by 
the  United  States  to  one  Oeorge  L.  Fobert  in 
the  year  1857,  and  that  the  residue  was  pat- 
ented to  one  Richard  Van  Riper  in  the  year 
1859.  Benjamin  Collins,  the  plaintiff  in  one 
of  the  cases,  acquired  title  under  the  pxtent 
In  March,  1858,  and  the  plaintiffs  in  the  oth- 
er case  are  the  widow  and  children  of  Van 
Riper,  the  patentee.  There  is  no  evidence 
that  any  of  the  plaintiffs  or  their  grantors 
have  at  any  time  paid  any  taxes  on  any  of 
the  land.  All  of  the  land  was  sold  by  the 
treasurer  of  O'Brien  county  on  the  22d  day 
of  Decemtrar,  1860.  for  the  delinquent  taxes 
of  1858  and  1859.  A  treasurer's  deed  was 
afterwards  executed  In  pursuance  of  said 
sale,  but  it  is  conceded  by  counsel  for  the  re- 
spective parties  that  said  deed  was  void,  aa 
there  was  no  authority  nor  power  vested  in 
the  treasurer  of  O'Brien  county  to  sell  land 
for  the  delinquent  taxes  for  the  years  above 
named.  This  was  determined  by  this  court 
in  the  case  of  Hilliard  v.  Oritfln,  72  Iowa, 
Sill.  33  N.  W.  Rep.  166.  It  further  appears 
from  the  evidence  that  the  lands  in  contro- 
versy were  again  sold  at  tax-sale  on  the  9th 
day  of  Decemt>er,  1867.  for  the  delinquent 
taxes  of  1866,  and  that  one  Thomas  J.  titone 
was  the  purchaser  at  said  sale.  On  the  28th 
day  of  December.  1870,  the  treasurer  execu^ 
ed  and  delivered  a  deed  to  said  Stone  in  pur- 
suance of  said  sale.  It  is  claimed  by  counsel 
for  appellants  that  this  last  deed  is  void,  be- 
cause the  tax«  for  the  year  1866  were  not 
carried  forward  upon  the  tax-list  of  1867; 
and  we  are  cited  to  the  case  of  Gardner  v. 
Early,  69  Iowa.  42,  28  N.  W.  Kep,  427. 
But  that  case  has  no  application  to  the  caste 
at  bar.  These  actions  were  commenced  on 
the  6th  day  of  March,  1886,  more  than  15 
years  after  the  tax-deed  was  executed,  and 
more  than  8  years  after  the  grantors  of  the 
defendant  were  in  actual,  open,  and  nutoriuus 
possession  of  the  land.  Said  possession  has 
been  continuous  until  the  present  time.  Ttie 
irregularity  in  failing  to  carry  forward  the 
delinquent  tax  has  been  cured  by  .the  lapse  of 
time  and  the  possession.  This  question  was 
expressly  so  determined  in  the  case  of  Griffin 
V.  Bruce,  73  Iowa,  126,  84  N.  W.  Rep.  773. 

2.  There  can  be  no  donbt  that  the  defend- 
ant's title  under  the  tax  sale  and  deed  to  Stone 
is  valid,  unless  ^e  has  failed  to  show  that 
she  holds  under  that  deed.  We  will  proceed 
to  notice  some  of  the  objections  made  by 
counsel  to  her  title  under  the  tax-deed.  Some 
of  the  conveyances  by  remote  grantors  were 
execnted  at  a  time  when,  by  the  laws  of  the 
United  States,  internal  revenue  stamps  were 
required  to  be  placed  upon  conveyances  at 
land.  The  records  of  said  deeds  were  offered 
in  evidence,  and  objection  was  made  that  tbo 


Digitized  by 


Iowa.) 


PINOBEY  V.  CHEROKEK  &  D.  B.  CO. 


285 


raoonls  were  not  competent  evidence,  because 
they  did  not  Bhow  that  revenue  stamps  were 
affixed  to  the  original  deeds.  There  1b  no 
merit  in  this  objection.  If  it  were  shown  to 
be  a  fact  that  no  revenue  stamps  were  affixed 
to  the  original  Instruments,  they  would  still 
be  admissible  in  evidence,  unless  it  whs  made 
to  appear  that  there  was  a  frandulent  intent 
in  the  omission  to  properly  stamp  the  iwpers. 
Mitchell  V.  Insurance  Go.,  82  Iowa,  421. 

8.  A  link  in  the  chain  of  title  consisted  ot 
a  power  of  attorn^  aothorizinK  the  eonvey- 
aoce  of  Uie  huid.  The  oiiglnal  power  of  at- 
torney was  recorded  in  Woodbury  county,  to 
wtdch  O'Brien  county  was  fomerlyattavbed. 
Afterwards  a  certified  copy  of  the  record  In 
Woodbury  county  was  recorded  in  O'Brien 
county.  The  dtfendant  testlfled  as  a  witness 
tliat  she  did  not  have  possession  nor  control 
of  the  instrument  purpCHrting  to  be  recorded 
in  O'Brien  county.  Objection  was  made  to 
the  introduction  of  the  rroord  in  O'Brien 
county  because  It  wns  a  copy  of  a  copy,  and 
objection  wtia  made  to  the  introduction  of  the 
record  in  Woodbury  county  because  it  was 
not  shown  that  the  two  records  were  the 
same,  and  that  the  defendant  did  not  have 
possession  or  control  of  the  original  of  the 
record  in  Woodbury  county.  This  objection 
was  without  merit.  In  the  absence  of  some 
showing  in  the  evidence,  it  should  be  pre- 
sumed that  the  records  were  alike.  The  ob- 
jection is  too  teclinical  to  demand  discussion. 

4.  It  is  further  objected  that  the  power  of 
attorney  was  not  acknowledged  as  required 
by  the  laws  of  Iowa.  Thedefectiveacknowl- 
e^ment  was  executed  ia  the  year  1867.  By 
section  1967  of  the  Code  all  acknowledgments 
of  all  deeds,  mortgages,  or  other  instruments 
in  writing,  taken  and  certified  previous  to 
April  SO,  1872,  and  which  had  been  duly  re- 
corded, were  declared  valid  in  all  courts  of 
this  state,  "anything  in  the  lawa  of  the  ter- 
ritory or  state  of  Iowa  to  the  contrary  not- 
withstunding."  This  powerof  attorney  was 
duly  recorded  before  the  above  provision  of 
the  Code  took  efEect.  There  can  be  no  doubt 
that  if  the  acknowledgment  to  the  power  of 
attorney  was  defective  it  was  cured  this 
curative  act.  See  Brinton  v.  Beevers,  12 
Iowa,  389.  a 

5.  It  is  stated  in  the  argument  of  appellant. 
In  reply,  that  the  record  does  not  show  that 
the  tax-deed  to  Stone  liaa  ever  been  recorded. 
We  cannot  permit  counsel  to  make  this  ques- 
tion in  his  reply.  It  appears  in  the  abstract 
from  the  testimony  of  appellfe  tliHt  she  did 
not  hiive  the  possession  of  tlie  treasurer's 
tHX-deed  to  T,  J.  Stone,  and  recorded  Book 
D.  p.  469;  and  in  tlie  opening  argument 
of  counsel  the  following  language  is  used: 
"No  inlemal  revenue  stamp  was  attached  to 
the  record  of  the  tax -deed,  from  O'Brien  coun- 
ty to  Stone."  Counsel  cannot  be  permitted, 
in  his  reply,  to  deny  that  the  deed  was  re- 
corded, in  tlie  face  of  his  abstract  and  argu- 
ment. 

6.  At  ii  term  previous  to  the  term  at  which 
the  case  was  tried  tlw  court  made  an  order 


that  all  the  oral  evidence  should  be  taken  In 
the  form  of  depositions,  and  alt  documentary 
evidence  to  be  filed  with  the  clerk  of  the 
court  before  the  trial  of  the  Cause.  The 
plaintiffs  objected  to  the  introduction  of  tlte 
records  of  deeds,  because  the  defendant  did 
not  comply  with  this  order;  and  counsel 
seems  to  be  of  opinion  that  there  should  be  a 
decree  for  the  plaintiffs  because  the  court  ad- 
mitted the  record  evidence.  We  think  other- 
wise. If  the  plaintiffs  were  taken  by  sur- 
prise by  these  records,  they  should  Iwve 
moved  for  a  continuance,  to  enable  them  to 
rebut  them.  We  have  examined  all  material 
questions  in  the  case,  and  are  of  opinion  that 
the  decree  of  the  dif  Met  court  should  be  af- 
firmed. 


FiMoaxT  0.  Ghbbokbb  ft  D.  B.  Go. 
(Supreme  Court  of  loioa.  OaL  IS,  1889.) 

dnKBITT  DOHAIir— DAH1.0B8— iKSTBUOnONB. 

1.  In  an  action  for  damams  for  the  condemna- 
tion of  s  rlffht  of  way  over  plalnturs  land,  noDe  of 
the  witDesses  who  teaUfled  as  to  its  value  stated 
that  thejr  knew  the  date  of  the  location  of  the  road, 
but  it  appeared  that  they  were  farmers,  and  had 
resided  intheoounty  wtaeresnob  land  was  attoated 
for  periods,  ranffine  from  9  to  SO  years,  and  koew 
the  value  of  farm  lands  la  tbat  county ;  that  the 
company's  application  for  a  jury  to  assess  dam. 
agoa  to  be  aastalned  by  the  location  of  the  road 
was  made  only  5  months  before  trial.  Held,  that 
the  court  was  warranted  In  floding  that  the  wjt- 
neases  knew  tbe  date  of  such  location,  and  were 
competent  to  testify  as  to  the  value  of  plt^ntllTB 
land,  both  before  and  after  that  events 

2.  Evidanoe  of  the  value  per  acre  of  the  land 
Included  wittilD  the  richt  of  way  ts  admisstble  Sa 
showing  an  element  of  the  damages. 

8.  In  sQoh  oaae  a  question  aa  to  what  effeot 
the  building  of  the  raUroed  wltMn  a  certain  dis- 
tance of  a  bam  would  have  on  the  rate  of  insurance 
required  to  keep  it  Insured  is  incompetent  and  Ir- 
relevant, as  it  us  no  bearing  on  the  duger  from 
fire. 

4.  An  offer  by  the  company  to  show  that,  by  the 
character  of  the  screens  then  used  in  tbe  smoke- 
stacks of  its  engines,  tbe  dndera  which  would  ea- 
c^ie  ooold  not  live  to  reach  the  dlstanos  of  rach 
barn,  was  properly  refused. 

5.  Defeudant  denied  plalotUTs  title  to  part  of 
tbe  land,  and  the  following  ailestlons  were  asked 
Its  attorney,  who  prepared  the  papers  In  tbe  con- 
demnation proceedings:  (1)  What  knowledge  the  * 
company  had  of  the  Utle  to  such  land  at  the  oom- 
menoement  of  those  proceedings  other  than  that 
possessed  by  witness;  (2)  if,  upon  examination  of 
title,  witness  believed  plainUtE  to  be  tbe  owner  of 
sucbland;  (S)  If  the  company  commenoed  the  pro- 
ceedings upon  tbe  belief  that  plaintilf  was  the 
owner.  Held,  that  their  exclusion  was  not  preju- 
dlolal  error. 

6.  The  company  requested  ao  instruction  that 
plaintiff  was  entitled  to  an  open  or  closed  crossing 
over  Its  right  of  way  where  she  might  designate, 
and  upon  her  failure  so  to  do  the  company  might 
locate  it,  but  that,  if  the  oompany  failed  to  pronde 
proper  eroasings,  such  failure  oonid  not  be  reoov- 
ered  for  In  this  action.  The  oourt  refused,  hat  in- 
structed that  the  jury  could  consider  where  the 
road  was  laid  on  the  farm,  as  to  fills,  trestle-work, 
eUL,but  that  they  had  nothing  to  do  with  the  ques- 
tion "wtiether  the  defendant  company  has  or  has 
not  refused  to  or  will  or  will  not  furnish  proper 
and  aultable  crossings.  That  question  may  ansa 
in  a  proper  prooeedlng. "  HeUL  that  aueh  iDStrao- 
tion  was  not  prejndiMid,  and  that  the  purpose  of 
both  was  the  same. 

7.  It  appearing  that  there  was  a  dispute  as  to 
where  crossings  should  be  located,  such  Instruo- 
Uon  was  not  erroneous  aa  telling  the  jury  that 
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they  oonM  not  oooslder  that  the  company  would 
furoish  suitable  crossiags. 

8.  The  court  bavins  charged  tbattbe  jury  bad 
"nothing  to  do  with  the  question  whether  or  not 
the  defendant  will  keep  its  track  and  cattle-guards 
in  proper  shape,  or  its  trestle-work  open  or  closed," 
a  refusal  to  instruct  that  the  Jury  could  not  con- 
sider prospective  damages  on  aooount  of  failure  to 
fence,  was  not  prejudicial  where  no  proofs  were 
sabmitted  on  that  point, 

e.  In  view  of  such  in8tFUotionB,BTefaaal  to  In- 
struct that  a  certain  trestle-work  was  to  be  kept 
open  for  the  passage  of  stock,  and  that  the  com- 
pany was  required  to  furnish  adequate  cattle- 
guards,  was  not  error. 

10.  Nor  was  omission  to  instruct  that  plalotift 
could  require  the  company  to  keep  such  trestle- 
work  and  cattle-guards  and  its  traok  in  proper 
shape,  error. 

Appeal  from  district  court,  Cherokee 
county;  C.  H.  Lewis,  Judge. 

Action  for  the  condemnation  of  a  right  of 
way  over  platntlft's  lands.  From  tlie  flnd- 
ings  of  a  jury  on  appeal  to  tlie  district  court 
the  defendant  appeals  to  this  court. 

E.  C.  Herrick,  M.  Wakefield,  and  Thos. 
MoCulla,  for  appellant.  A.  F.  Mesenxpt  Wm, 
McHenry,  and  A.,  N.  Boti^ord,  for  appellee. 

Gbangkr,  J.  1.  Several  witnesges  testified 
as  to  the  value  of  plaintiffs*  farm,  botti  be- 
fore and  after  the  location  of  defendant's 
road  across  tt.  There  was  an  objection  to 
the  testimony,  on  the  ground  that  the  wit- 
nesses had  not  shown  themselves  competent; 
the  precise  poiut  being  that  it  did  not  appear 
that  the  witnesses  knew  of  the  date  of  the 
location  or  building  of  the  road,  and  that 
without  such  knowIt:dge  they  could  not  prop- 
erly testify  as  to  values  before  and  after  the 
location.  Without  citing  the  testimony  of 
the  several  witnesses  separately,  it  is  suffi- 
cient to  say  that  their  testimony  showed 
them  to  be  farmers.  That  they  had  resided 
In  Cherokee  county  (or  periods  ranging  from 
nine  to  thirty  years.  Each  stated  that  he 
knew  the  lands  in  question,  and  was  ac- 
quainted with  the  value  of  farm  lands  in 
Cherokee  county.  Neither  witness  stated  in 
terms  that  he  knew  the  date  of  the  location 
of  the  road,  nor  was  the  question  asked  him. 
The  main  purpose  of  showing  the  fact  would 
be  to  enable  ttie  court  to  know  if  thewitne^ 
was  qualified  to  testify  as  to  values  before 
and  after  the  location.  Conceding  that  the 
court  should  know  that  fact  to  admit  the  tes- 
timony, it  is  not  necessary  tliat  it  should  ap- 
pear alone  from  the  tratimonyof  the  witness. 
If  the  fact  appeared  from  any  evidence  in  the 
case,  or  from  the  record,  the  court  could  take 
notice  of  it  in  making  his  ruling.  Nur  is  it 
necessary  that  the  fact  should  be  testified  to 
in  terms.  If  it  is  a  fact  deducible  from 
other  established  fucts  in  the  case,  the  court 
may  thus  find.  The  railroad  company  filed 
its  application  for  a  sheriff's  jury  to  assess 
the  damage,  July  lH,  1887,  and  this  case  was 
tried  in  the  district  court  in  December  there- 
after. The  court  took  notice  of  such  facts 
from  the  record,  wliere  they  appear.  The 
testimony  of  the  witnesses  allowed  theiii  res- 
idents of  the  county  fioin  nine  to  thirty 


years;  and  from  the  well-known  publicity  of 
such  an  event  as  the  location  and  building  of 
a  railroad  through  a  county  the  court  might 
well  understand  from  the  facts  before  it  that 
the  witnesses  knew  of  the  time  of  the  loca- 
tion. If  it  be  said  that  the  road  may  have 
been  located  and  built  before  the  assessment 
by  the  sheriff's  jury,  it  is  suflicient  to  say 
such  Is  not  the  £act.  as  both  the  application 
for  a  jury  to  assess  and  the  return  of  the  jury 
show  the  assessment  waa  of  damages  to  be, 
and  not  that  bad  been,  sustained  by  the  loca- 
tion of  the  road.  If,  in  view  of  these  facts, 
appellant  felt  that  the  court  was  not  anffl- 
clently  advised,  a  word  of  orosa-examiDation 
might  have  put  the  matter  beyond  contro- 
versy. 

2.  By  a  stipulaiion  fn  the  record  It  ap- 
pears that  the  right  of  way  across  plaintiff's 
farm  occupied  12.28  acres,  and  against  the 
objection  of  the  defendant  plaintiff  was  al- 
lowed to  prove  the  value  thereof  per  acre, 
and  error  is  assigned  in  this  respect.  In  sup- 
port of  thia  assignment  we  are  referred  to 
Winklemans  v.  Railway  Co.,  62  Iowa,  11,  17 
K.  W.  Bep.  82.  The  point  ruled  there  is  of 
very  different  import  from  that-  under  con- 
sideration. In  that  case  the  effort  was  to 
prove  the  value  of  a  part  of  the  farm,  and 
this  court  held  that  it  could  not  be  done; 
that  "the  land  was  used,  improved,  and  oc- 
cupied as  one  farm,  and  could  nut  properly 
be  valued  in  detached  parcels."  In  this  case 
the  proof  is  as  to  the  value  of  the  right  of 
way,  which  is  no  longer  a  part  of  the  farm. 
It  is  what  is  taken,  and  Its  value  is  a  legiti- 
mate part  of  the  loss  or  damaga  It  Is  true, 
the  plaintiff  cannot  have  the  value  of  the 
right  of  way.  and,  in  addition,  the  damngeto 
the  farm.  The  depreciHtlon  in  value  to  the 
farm  is  made  up  of  the  loss  of  the  land  tak- 
en and  other  resulting  damages.  The  plain- 
tiff, in  making  his  proofs,  is  not  confined  to 
mere  expert  testimony  as  to  values  before 
and  after  location,  but  he  may  put  the  jury 
in  possession  of  such  facts  as  will  enable  it  to 
make  the  legitimate  estimate  of  damage  there- 
from; and  this  is  but  one  link  In  the  chain 
of  such  proofs.  There  might  be  a  case  in 
which  the  only  damage  to  the  farm  would  be 
the  land  taken,  and  in  such  a  case  the  most 
direct  and  reasonable  way  to  reach  the  i-e- 
Bult  would  be  to  fix  the  value  of  the  land 
taken  by  competent  evidence.  Without  ex- 
ception there  is  damage  to  the  extent  of  such 
value,  for  no  benefits  can  be  considered;  and 
whether  or  not  other  damages  result  is  a  ques- 
tion for  the  jury.  This  holding  has  some- 
thing pf  suppoi-t  in  the  approval  of  an  in- 
struction in  ijualley  r.  Bailroad  Ca,86  Iowa, 
571. 

3.  Defendant  introduced  as  a  witness  one 
Green,  who  testified  that  he  was  an  insurance 
agent,  and  knew  the  rates  of  insurance  on 
various  risks  by  fire  companies.  He  was 
asked,  "what  effect  the  building  of  a  rail- 
road within  tlie  distance  of  one  hundred  and 
fifty  feet  of  a  barn  would  have  on  the  rate 
of  insurance  that  it  would  take  to  ke^  the 
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barn  insared.**  The  court  sustained  an  ob- 
jection to  tfa«  question  that  it  wjis  Incompe- 
tent, irrelevant,  and  immaterial.  Error  is 
assigned  as  to  the  rnling.  Appellant  urges, 
both  upon  reason  and  snthorl^,  **that  the 
jury  had  a  rifilit  to  consider  this  question  of 
danger  from  fire  In  detftmlnlng  the  weight 
to  be  given  to  the  estimates  of  damage  ot 
the  Tarious  witnesses."  We  think  this  posi- 
tion of  appellant  is  correct,  but  we  do  not 
see  the  bearing  on  tlie  question  submitted. 
The  question  lias  to  do  only  with  the  rates 
oC  Insurance  companies.  We  know  ot  no 
law— barring,  perhaps,  tbst  of  a  business 
■  chatacter— requlrinx  the  plainttfT  to  keep  her 
barn  insured.  Ulsk  to  property  by  the  op- 
erations of  trains,  wliereliy  (ires  are  likely  to 
occur.  Is  a  proper  element  in  Axing  damages, 
but  it  is  not  the  law  that  this  element  of 
damage  Is  to  be  considered  on  a  basis  tliat 
property.  If  insurable,  must  be  kept  InenreJ. 
We  are  referred  to  the  ease  of  Johnson  t. 
Bailroad  Co..  35  N.  W.  Bep.  438,  in  support 
of  apiiellant's  theory.  Keferring  to  the  case, 
it  lias  not  a  remote  reference  to  insumnce. 
It  sustains  the  doctrine  thnt  jncrensed  risk 
of  Are  is  an  element  of  damage  in  this  class 
of  oases,  and  proper  for  the  Jury  to  consider. 
Tbe  xiak  there  mf  ntloned  is  tlie  risk  of  the 
owner*  and  not  that  of  nn  Insurance  com- 
pany. Lance  t.  Railroad  Co..  67  Iowa.  688, 
11  N.  W.  Bep.  612,  is  cited  in  support  of  a 
rule  that,  as  showing  the  danger  or  risk,  it  is 
proper  to  show  the  Jury  the  exact  situation, 
and  allow  it  to  consider  such  facts  in  passing 
upon  the  estimates  of  the  wltnnses  as  to  the 
depreciation  In  Value.  The  ease  sustains  the 
rule,  but  hpiin  theaa^ament  is  without  force 
as  to  the  point  ruled  upon.  In  this  case  Uie 
dlstnncee  and  surroundings  are  siiown  by  the 
tesUmony,  so  that  the  jury,  under  the  rule  of 
Lance  v.  Bailroad  Co.,  could  consider  the  In- 
creased risk ;  but  neither  in  the  light  of  rea- 
son nor  of  the  authorities  cited  do  we  see  the 
ticaring  of  the  rated  of  Insurance  companies 
upon  the  Issues  of  the  case. 

4.  One  Maltby,  a  civil  engineer  la  the  em- 
ploy of  thedefendant  company,  was  a  witness 
for  the  defendant,  and  it  offered  to  sliow  by 
such  witness  the  cliaracter  of  nettin?  or 
screens  used  in  the  smoke-stacks  of  defend- 
ant's engines,  and  that  coals  or  sparks  that 
could  escape  through  such  screens  could  not 
live  to  reach  the  distance  of  plaintiff's  turn 
from  the  track.  The  offer  was  refused.  The 
refusal  was  nut  erna.  The  damages  were  to 
be  aaseased,  not  on  a  basis  tliat  the  compHny 
would  continue  to  use  such  screens,  or  that 
the  same  company  would  continue  to  operate 
the  road.  Tlie  &isement  is  presumed  tu  be  a 
continuing  one,  subject  to  changes  of  owner- 
ship and  metliods  of  operation.  If  the  risk 
uf  tlie  owner  was  to  be  measured  on  a  basis 
of  thesecurityafforded  byapHrticuIarserefln, 
then  in  reason  he  should  have  the  protection 
of  a  law  or  contract  securing  to  hlin  Its  use. 
It  is  true,  the  law  enjoins  upon  coinpiinles. 
as  a  matter  of  protection  against  liability  for 
damages,  that  tliey  shall  keep  pace  witli  the 


improvements  of  the  times  aa  to  such  appli- 
ances, and  it  must  be  presumed  that  the  dam- 
ages were  assessed  In  view  at  this  rule  of 
law.  But  to  make  the  assessment  under 
proofs  as  to  the  security  of  any  particular  ap- 
pliance without  an  obligation  for  its  use 
would  certainly  be  erroneous.  The  point 
differs  but  little  in  principle  from  an  offer 
to  prove  that  the  company  operated  but  one 
tnUn  a  day,  without  any  obll}(Htion  In  that 
respect  as  to  the  future;  or  thnt  the  company 
was  using  small,  and,  in  resjieut  to  flres,  safe, 
engines.  Next  year  the  business  of  the  road 
might  require  larger  engines,  with  Increased 
liability  as  to  fires,  even  with  the  exercise  of 
proper  care.  Tliese  damages  can  best  be  as- 
sessed in  the  light  of  known  facta  or  results 
as  to  the  operations  of  tmins,  and  It  Is  these 
facts  or  results,  as  thus  disclosed  and  known, 
that  Impress  the  market  and  fix  the  depreci- 
ation as  to  values.  It  is  not  the  mere  fact 
of  a  new  and  safe  appliance  ttiat  impresses 
the  market  It  is  the  knowledge  of  the  pub- 
lie  as  to  its  merits;  and  this  knowledge  is 
praotioallydeairabie  only  from  observation  In 
Us  use. 

5.  On  the  application  of  defendant  com- 
pany, the  sheriff's  jury  assessed  the  damage 
to  a  half  section  of  land  as  belonging  tu  the 

Slalntlff.  In  the  district  court  the  defendant 
leda  special  answer,  denying  that  tlie  plain- 
tiff was  the  legal  or  equitable  owner  of  one 
^  of  tlw  land,  describing  it.  On  the  trial 
Mr.  Herrl4&  was  a  witness  for  defendant, 
andtestlQeJ  tliat  as  attorney  for  the  defend- 
ant, and  at  the  request  of  the  president  of 
the  company,  he  prepared  the  pnpers  in  the 
condemnation  proceeding.  He  was  then 
asked  three  questions,  which,  in  brief,  are: 
(1)  What  knowledge  the  company  had  at  the 
commencement  of  the  proceeding  ns  to  the 
title  of  the  land  other  than  tliat  possessed  by 
the  witness  as  attorney  In  charge  of  the 
matter;  (2)  if  upon  the  examination  madia 
by  him  he  believed  the  plaintiff  to  be  the 
owner  of  the  land;  (3)  if  the  proceedings 
were  commenced  on  the  part  of  the  company 
under  a  belief  tliat  the  plaintiff  was  the  owner 
of  the  land.  To  each  question  the  court 
sustained  objectitms  of  incompetency,  im- 
raaterlHlity,  and  irrelevancy.  The  only  pur^ 
p<»e  of  the  allegations  in  the  answer  as  to 
the  knowledge  and  beliefs  of  the  defendant 
at  the  commencement  of  the  proceeding  must 
have  been  to  excuse  a  mistake,  and  open  the 
door  for  proofs  as  to  title.  No  objection  was 
taken  to  the  special  answer,  and  we  must  as- 
sume that  it.  with  a  denial  by  operation  of 
law,  constituted  an  issue  in  the  case.  To 
prove  these  beliefs  alone  would  be  of  no 
avail.  There  was  no  offer  of  proofs  as  to  the 
title.  If  the  proofs  as  to  the  title  had  been 
offered  and  ad  tiiitted,  there  could  have  been 
no  prejudicial  error  in  excluding  the  testi- 
mony as  to  beliefs.  To  adjudge  the  court  in 
error  we  mustassume  ttmt  it  was  the  purpose 
toofferproofsas  to  the  title,  and  that  it  would 
have  been  excluded.  Tliis  we  cannot  do. 
Such  assumptions  against  the  actloos  of  the 


Digitized  by 


288 


KORTIlWESTEltK  BEPORTER,  Vol.  43. 


(Iowa. 


court  cannot  be  Indulged  where  the  fact  on 
the  trial  below  is  so  easjof  demonstration. 
We  are  better  prepared  to  believe  that  it  was 
the  purpose  of  the  court  to  ndinit  the  proofs  as 
to  the  title  without  otiier  proofs — which  be 
miglit  do,  after  objections  to  the  proofs  otter- 
ed— tlian  to  assume  that  be  would  erroneoas- 
Ij  have  excluded  it.  There  was  at  leastno 
prejudicial  error  In  the  ruJIngs. 

6.  The  dofendHDt  asked  the  court  to  In- 
struct the  jury  as  follows:  "You  are  instruct- 
ed that  under  the  law  the  plHintifF  is  entitled 
to  a  crossing  across  the  defendant's  right  uf 
way  on  her  farm  at  such  a  reasonable  place 
as  she  mittht  designate,  and  the  defendant 
would  be  bound  to  furnish  such  crosi^lng  at 
said  place  upon  a  request  from  plaintiff  for 
the  same;  and  as  to  the  kind  of  a  crossing 
she  would  be  entitled  to  jou  are  instructed 
that  she  would  have  the  right  to  require 
either  an  open  or  a  closed  crossing,  as  she 
might  desire.  In  case  of  a  failure  of  the 
owner  to  designate  the  place  for  such  cross- 
ing, then  the  company  has  the  right  to  put  It 
at  such  point  as  it  may  select.  Ton  are 
further  instructed  that  in  assessing  the  dam- 
age for  the  right  of  way  you  have  no  right  to 
aUow  any  damages  fur  the  failure  of  defend- 
ant to  locate  and  provide  such  crossings  as 
you  may  think  proper  and  reasonable,  at  such 
points  as  you  may  think  reiisonable,  if  you 
JBnd^here  has  been  sucli  failure  ou  the  part  of 
defendant.  If  there  is  any  liability  for  a 
failure  to  provide  proper  crossings  It  cannot 
be  recovered  for  in  this  action."  The  court 
refused  the  instruction,  and  Instructed  on  the 
point  as  follows:  "(3)  In  determining  the 
difference  in  value  of  the  farm  before  the  lo- 
cating of  the  road  and  its  value  after  building 
the  same,  you  may  and  should  consider 
where  the  road  is  laid  upon  the  farm,  how  it 
is  built  as  to  cuts  and  fills  and  trestle-work. 
You  have  nothing  to  do  with  the  question  as 
to  whether  the  defendant  company  has  or  has 
not  refused  to,  or  will  or  will  not,  furnish 
properand  suitable  crossings.  Tbatquestion 
may  arise  in  a  proper  proceeding.  It  is  not 
in  this  case,  and  is  to  be  in  no  way  considered 
by  you. "  The  purpose  and  effect  of  the  two  in- 
structions are  thesame.  Nothing  more  could 
have  been  designed  by  the  instruction  asked 
than  that  the  Jury  should  not  augment  the 
dama<ie  because  of  any  failure  of  the  com- 
pany to  make  proper  crossing.  The  court, 
in  langiiiige  that  could  not  be  mistaken,  takes 
the  question  entirely  from  the  jury.  We  may 
add  here  that  in  our  opinion  the  instruction 
cures  any  error,  if  there  was  error,  in  admit- 
ting the  testimony  of  plaintift  as  to  bis  con- 
versation with  Engineer  Hill  as  to  the  cross- 
ings. With  such  an  instruction  no  prejudice 
L-ould  have  resulted  if  the  instruction  was 
obeyed,  and  we  have  no  reason  for  thinking 
it  was  not. 

7.  The  defendant  asked  the  court  to  in- 
struct the  jury  to  the  effect  tliat  it  could  not 
consider  any  prospectivedamages  on  account 
of  a  failure  of  tlie  company  to  fence  its  right 
of  way,  etc.   This  the  court  refused.  No 


proofs  were  submitted  to  necessitate  such  an 
instruction,  and  the  only  reason  for  it  would 
be  to  guar^  against  a  possibility  that  the  jury 
would  on  it  own  motion  consider  it.  The 
court's  Instructions  as  to  what  the  jury  coul.1 
consider  were  very  guarded,  and,  while  they 
did  nut  in  terms  refer  to  the  subject  of  the 
instruction  asked,  it  detailed  what  the  jury 
should  consider  as  to  cuts,  fills,  trestle-work, 
etc.,  as  stated  in  the  preceding  division  of  the 
opinion.  In  the  same  connection  the  court 
further  said:  "  You  have  nothing  to  do  with 
the  question  as  to  whether  or  not  the  defend- 
ant will  keep  its  track  and  cattle-guards  in 
proper  shape,  or  its  trestle-work  open  or 
closed.  No  damage  can  be  allowed  on  ac- 
count of  any  act  of  defendant  with  reference 
to  this. "  We  think  the  instruction  sufficient- 
ly specific  and  comprebensWe  to  protect  the 
defend:i  nt  against  prejudice  on  account  of  the 
refusal  of  tbe  instruction. 

8.  Instructions  were  asked  by  defendant  ta 
the  effect  that  a  certain  trestle-woi  k  was  to- 
be  kept  open  for  the  passage  of  stock,  and 
that  defendant  was  required  to  f  uniisb  prop- 
er and  adequate  cattle-guards^  The  court, 
did  not  give  the  instruction,  but  gave  the  in- 
struction as  to  trestle-workand  cattle-guards,, 
as  before  quoted,  taking  the  question  entirely 
from  the  jury.  Counsel  concede  in  argument 
that  it  was  the  probable  purpose  of  the  court, 
to  guard  the  jury  against  Increasing  thedajn- 
age  on  account  of  any  failure  to  furnish  suit- 
able crossings  and  cattle-guards,  but  think  the- 
language  of  the  instruction  conveys  a  differ* 
ent  meaning.  To  our  minds  tbe  instruction 
is  not  doubtful  In  this  respect.  We  must, 
presume  some  intelligence  on  the  part  of  the 
jury.  The  instruction,  taken  as  a  whule, 
was  a  fair  direction  tothe  jury  that  they  were- 
not  to  give  damage  for  defecto  or  neglects  as 
to  crossings,  cattle-guards,  trestle-work,  etc., 
but  that,  if  the  company  came  short  of  its 
duty  in  such  respect,  the  plaintilT's  remeily 
was  by  other  proceeding^.  The  instructions- 
asked  were  not  more  favorable  to  tlie  defend- 
ant. 

9.  A  part  of  the  third  instruction  by  the- 
court  is  criticised,  and,  although  we  have 
quoted  it  in  parts  before,  to  nteet  particular 
objections,  we  again  quote  the  part  criti- 
cised, as  it  will  be  thus  better  understood: 
"You  have  nothing  to  do  with  the  question, 
as  to  whether  the  defendant  company  has  or 
has  not  refused  to,  or  will  or  will  not.  fur- 
nish proper  and  suitable  crossings.  That 
question  may  arise  in  a  proper  proceeding. 
It  is  nut  in  this  case,  and  is  to  be  In  no  way 
considered  by  you.    You  have  nothing  to  do- 
with  the  question  as  to  whether  or  not  the 
defendant  will  keep  its  track  and  cattle- 
guards  in  proper  shape,  or  its  trestle-work 
open  or  closed.   No  damage  can  be  allowed 
on  account  of  any  act  of  defendant  with  ref- 
erence to  this.   If  that  question  ever  arises, 
then,  in  a  proper  action,  and  at  a  proper- 
time,  it  may  be  considered.    You  have  noth-- 
ing  to  do  with  it,  and  shonld  not  consider  it.  *^ 
The  criticism  as  to  the  first  part  ot  the  lustrum 
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tlon  i&  that  it  practically  tells  the  jury  that 
it  cannotp  in  fixing  the  damages,  consider 
that  the  company  will  furnish  suitable  cross- 
ings. The  inatrtiction,  viewed  in  the  light 
of  the  testimony,  is  not  erroneous.  Cross- 
ings on  land  of  piaintifT  are  already  estab- 
lished, and  there  is  testimony  tending  to 
show  that  there  is  a  dispute  as  to  where  cross- 
ings should  be.  The  jury  was  not  told  tliat 
it  could  not  consider  the  crossings  as  they 
vero  establislied. —  the  road  as  it  actually 
was. — but  that  it  was  not  to  consider  the 
quralion  of  the  refusal  of  the  company,  or 
what  it  would  or  would  not  do  in  the  future 
as  to  crossings.  The  instruction  evidently 
had  rererence  to  the  controversy  between  the 
parties,  and  undertook  to  guard  the  case 
against  prejudit>e  because  of  the  controversy. 
In  thd  immediate  connectiun  the  <K)Urt  used 
this  language:  "That  question  may  arise  in 
the  proper  proceeding," — showing  that  it 
had  reference  to  the  controversy  an  to  what 
were  su. table  crossings;  and  with  this  view 
the  instruction  is  correct.  A  foi-tlier  criti- 
ci:im  upon  tlie  instruction  Is  that  in  the  lat- 
ter part  the  jury  is  told  that  it  has  nothing  to 
do  u  ith  the  question  of  whether  or  not  the  de- 
fendant will  keep  its  track  and  cattle-guards 
in  proper  shape,  or  its  trestle-work  open;  but 
is  nut  advist^d  tliat  the  plaintiff  could  re- 
quire the  company  to  do  so.  This  might 
properly  have  been  added  to  the  Instruction, 
but  witliout  doubt  it  was  underatood  as  it 
was  given.  It  is  not  the  rule  that  a  court 
must  commence  and  build  up  with  every 
question  of  fact  and  principle  of  law  to  be 
considered  by  the  Jury,  but.  Indulging  a  rea- 
sonable presumption  as  to  lis  knowleidge  of 
principles  commonly  understood,  give  such 
rules  for  its  guidance  as  will,  under  the  evi- 
dence, enable  It  to  readi  a  correct  result.  It 
la  only  where  It  appetirs  affirmatively  that 
this  is  not  done  that  error  can  be  predicated. 
Tlie  record  discloses  no  reversible  error,  and 
the  Judgment  below  la  alDrined. 


BUBRS  ^  Ol.  e.  OUFHAHT. 

(Mtprvme  CouH  ef  Iowa.  Oot.  14, 1880.) 
TmAi/— OB/BcnoiTB  Waitbd — IiniTHuonoifs. 

1.  Where  the  partleB  to  an  action  agree  that 
the  anwDded  petiuon  and  the  aotwer  shall  fonn 
part  of  the  taiatruoUo&a,  neither  can  cdidi^b  of 
ilie  court's  omisdon  to  state  to  the  Jury  the  Issues 
therebvjlolned,  thouKh  such  omission  u  error. 

9.  Where  there  Is  no  evideooe  to  support  de- 
fendant's aUogations  of  fraud,  and  the  testimony 
Is  consietent  with  the  utmost  good  faith  of  plaLn- 
tlSs,  it  la  error  to  submit  quesuons  of  fraud  to  the 
Jury. 

Appeal  from  district  court,  Clarke  county; 
B.  C.  ilENRT,  Judge. 

After  the  defendant  had  filed  his  answer 
the  plaintiffs  filed  an  amendment  to  their  pe- 
tition  as  a  second  count  thereof.  The  amend- 
ment does  not  state  any  dilTerent  cause  of  ac- 
tion from  that  presented  in  the  original  peti- 
tion, but  states  the  siime  cause  of  action  mure 
St  lenttth.  The  cause  of  action,  as  stated  in 
the  petition  and  amendment,  is  that  the  de- 
v.4SM.w.nal2— 19 


fendant  employed  the  plaintiffs  at  an  i^reed 
cum|)ensatIon  of  8250  to  sell  his  farm,  or  ex- 
change the  same  for  a  stock  of  goods.  That 
they,  by  their  efforts  and  influence,  brought 
the  defendant  and  one  J.  W.  Kleeb  togptber 
In  relation  to  an  exchange,  and  through  their 
efforts  and  influence  the  defendant  and  said 
Kleeb  made  an  agreement  in  writing  for  an 
exchange  of  defendant's  farm  for  a  stock  of 
goods  and  other  property.  That  thereby  the 
plaintiffs'  services  were  complete,  and  they 
became  entitled  to  said  agreed  compensation, 
no  part  of  which  has  l>een  paid;  wherefore 
they  ask  to  recover  $250.  Defendant,  an- 
swering, denies  that  he  ever  employed  the 
plaintiffs  to  sell  any  farm  for  him  on  com- 
mission, and  alleges  that  he  did  agree  to  pay 
J.  ¥.  Burns  $100  If  he  would  trade  the  farn> 
for  a  good  stock  of  goods  worth  $5,0U0 :  that- 
there  there  was  no  other  or  further  contract. 
He  alleges  that,  while  pretending  to  act  for 
him,  the  p'aintifTswere  secretly  acting  as  the- 
agenta  for  said  Kleeb,  which  fact  they  coiV' 
ceuled  from  the  defendant,  and  thereby  pro* 
cured  defendant  to  sign  a  writing  purporting 
to  be  a  contract  of  exchange  of  defendant's 
farm  for  the  property  of  sa.d  Kleeb.  That  it 
was  agreed  between  defendant  and  J.  F. 
Bums  that  if  the  exchange  of  property  was 
not  consummated  defendant  was  not  to  be 
liable  for  any  sum  whatever  as  commisiiion 
to  said  Burns  or  to  the  plaintiffs,  and  that 
said  exchange  was  neverconsnmmated.  The 
plaintiffs  rt'plted,  denying  each  and  every  al- 
legation of  the  answer.  The  cause  was  tried 
to  a  jury.  Verdict,  and  judgment  on  the 
verdict,  for  defendant.   Flaiotiffs  appeal. 

John  Chancy,  for  appellants.  M.  X.  Ttm- 
pie,  for  appellee. 

OiTBN,  G.  J.  1.  The  court's  Srst  Instruc- 
tion is  as  follows:  "Gentlemen  of  the  Jury: 
It  has  l>een  agreed  upon  by  the  parties  to  this 
suit  that  the  petition  of  the  plaintiffs  and  the 
amendment  thereto,  and  the  answers  of  the 
defendant  and  reply  thereto,  just  read,  shall 
form  a  part  of  these  instructions,  and  that 
you  shall  determine  the  Issues  therefrom." 
Appellants,  without  denying  the  agreement, 
con  tend  that  it  was  error  for  the  court  to  omit 
to  state  the  issues,  and  cite  several  cases 
wherein  this  court  has  held  that  it  is  not 
proper  for  the  court  to  refer  the  jury  to  the 
pleadings  for  the  purpose  of  ascertaining 
what  the  issues  are.  The  difficulty  which 
even  judges  with  their  teaming  and  experi- 
ence often  encounter  in  defining  the  issues  as 
joined  In  the  pleadings  is  ai^ument  sufficient 
in  support  of  the  rule.  It  surely  would  not 
conduce  to  a  full  and  fair  trial  that  jurors, 
inexperienced  in  such  matters,  were  left  to 
determinethe  Issues  from  the  pleadings.  The 
necessity  of  the  judge  defining  the  issues  is 
too  apparent  to  be  questioned,  and.  however 
pressing  the  demands  may  be  upon  the  time 
of  the  court,  a  plain  and  concise  statement  of 
the  issues sliould always  be  given  to  thejury. 
This  case  furnishes  a  striking  example  of  the 
propriety  <rf  the  rule.    While  we  are  dearly 
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of  the  opinion  that  a  statement  of  the  issues 
should  not  be  omitted,  we  are  equally  olear  In 
the  view  that  a  party,  who  has  by  his  agree- 
ment consented  to  the  omission,  sliould  not 
be  heard  to  complain  of  it. 

2.  Appellants'  farther  contention  is  that 
thf>re  is  no  evidence  whatever  to  support  the 
defendant's  allegation  of  fraud*  and  hence 
that  the  court  erred  in  submitting  that  issue 
to  the  jury;  and  in  not  setting  aside  the  ver- 
dict and  special  flndings.  The  following  are 
the  special  flndings  submitted  at  the  request 
of  the  plaintiffs.withtheanswer  thereto:  *'(!) 
Did  plaintiffs  conspire  with  J.  W.  Kleeb  in 
making  said  contract  before  you  in  evidence, 
todefraaddefendant?  Amwer.  Yes.  (2)  Was 
Bald  contract  obtained  through  fraud?  A. 
Yes. "  We  have  examined  the  testimony  with 
care,  and  tail  to  find  anything  therein  to  sup- 
port these  answers.  Tbere  Is  nothing  in  the 
testimony  tnoonsistent  with  the  utmost  good 
faith  upon  the  part  of  the  plaintiffs  towards 
the  defendant.  We  think  every  expression 
in  their  letters  Is  consistent  with  the  employ- 
ment alleged,  and  that  the  allegations  of  fraud 
are  without  any  support  whatever  in  the  tes* 
Umony.  The  verdict  for  defendant  must 
have  been  based  upon  the  conclusion  that  the 
fnud  alleged  was  proven.  In  the  absence  of 
fraud*  the  plaintiffs  were  ontltled  to  recover 
upon  proof  of  the  contract  of  employment,  as 
alleged,  and  that  they  performed  the  contract 
on  their  part.  If  they  brought  the  dfttaidsnt 
and  Kleeb  Into  negotiations  that  resulted  in 
a  written  agreement  between  them  that  either 
eoQid  enforce  against  the  other,  that  would 
be  a  performance  of  the  eontraet  of  cmi^oy* 
ment  as  alleged.  That  the  plaintiffs  did,  by 
considerable  effort,  bring  the  defendut  and 
Kleeb  into  n^Ui^ns  which  resolted  in  the 
written  agreement  in  evidence  is  not  ques- 
tioned. The  agreement  is  clearly  such  as 
cither  the  defendant  or  Kleeb  could  enforce 
against  the  other.  If  there  was  a  contract  of 
employment,  as  alleged,  and  the  platntlfTs 
btunght  the  defendam  and  Kleeb  tcwether  so 
that  they  executed  the  written  contract  for 
the  exchange  of  properties,  it  was  immaterial 
who  was  in  fault  that  the  written  contract 
was  not  carried  out.  We  think  the  court 
erred  in  submitting  the  question  of  fraud, 
and  that  the  verdict  and  special  findings  of 
the  jury  are  not  sustained  by  the  evidence, 
and  tor  these  reasons  the  judgment  of  the 
district  court  will  be  reversed. 

It  is  unnecessary  that  we  notice  the  f  nx^ 
ther  assignments  of  error,  as  wherein  they 
may  be  erroneous  the  errors  will  not  occur  on 
a  retrial.  Beversed. 


BOTTLTOK  OaRBOH  OO.  «.  IfZLLS. 

(Supreme  Court  of  Iowa.  Oct  14,  U88.) 

OoaFoaA.TiOKS— Stookholdibi*  Lubujtt— Sit- 
Off. 

1.  An  electric  light  company  was  Incorporated 
under  a  charter  permittlDg  the  stock  to  be  iuued 
as  full  payment  i<»>  privileges,  maotalnery,  etc,  le- 
4uiriag  toe  stock  when  iHued  to  be  tnl^  paid  np, 


and  the  oertlfloates  to  be  signed  by  the  president 
and  secretary.  Tbb  oompany  tinmedlMely  par- 
obaaed  of  soma  of  the  Incorporators  an  electric 
Ugbt  plant,  etc,  issninff  the  stock  in  payment,  and 
received  no  money  for  the  stock,  except  for  a  few 
shares.  The  property  parohased  was  worth  lesa 
than  ODe>tbira  of  the  face  valne  of  the  stock.  De- 
fendant was  one  of  tbe  original  looorporators,  was 
elected  and  served  as  president,  and  sabsoribed  for 
and  received  15  shares  of  the  stock.  He  and  aU 
knew  that  tbe  property  parchased  was  worth  leas 
than  one-third  the  par  value  of  tbe  stock  and  it 
was  a  part  of  the  original  nnderstandlng  that  the 
Bubsoiibers  ahoald  have  their  stock  at  one-third 
its  par  valae.  Defendant  was  also  presented  with 
10  additional  shares  of  stock  a»  a  mere  indooemant 
to  accept  the  presidency,  and  not  aa  pay  for  such 
serrloes.  Deiendant'a  stock  was  pida  for  In  no 
other  way  than  by  tbe  transfer  of  the  proper^. 
Held,  that  under  Code  Iowa,  1 1063,  which  makea 
stockholders  individually  liable  to  the  amount  of 
onpaid  installments  on  stock  owned  by  them,  de- 
fendant was  liable  to  a  creditor  of  tbe  corporation 
for  the  difference  between  the  par  valne  of  bis 
stock  and  what  he  paid  for  it. 

8.  It  fa  hnmaterial  that  all  the  atoek  was  at 
first  Isaned  to  three  <tf  tbeinoorporatora,  and  was 
afterwards  reissued  to  defendant  and  others,  It  be- 
ing shown  that  defendant  was  an  original  subaorib- 
er  for  stock,  which  he  only  partly  paid  for,  and 
that  the  organisatlDii  of  the  oorporation,  the  per- 
centage to  be  paid  tot  the  stock,  and  tha  Isananoa 
and  acceptance  thereof,  were  parts  of  a  single 
transaction. 

&.  It  was  not  necessarr  in  the  aotioD  by  the 
creditor  against  defendant  to  plead  fraud  in  the 
petiUon  in  order  to  render  oonqietent  evidenoe  of 
fraud  in  tlM  organisation  of  the  Oorporation  wd 
the  issnanoe  of  the  stock. 

4.  Defendanthavingoonoeded  that  he  paid  but 
one-third  of  the  par  value  for  the  stock  issued  to 
blm,  he  cannot  introduce  evidence  that  the  electric 
light  plant  was  believed  to  he  worth  more  than  one- 
turd  the  par  valne  of  the  stock,  aa  it  would  tend 
to  rrtnt  a  omoeded  flwit. 

5.  Defendant  cannot  set  off  against  tha  creditor 
of  the  corpor^ton  a  debt  due  himself  taimthe  ear- 

pOTiiUtHL 

Appeal  ftom  district  court,  Polk  oonnlgr; 
"W.  F.  lOoNRAD,  Judge. 

On  the  24th  day  of  September,  I885»  the 
plaintiff  recovered  a  Judgment  against  a  och^ 
poratlon  known  as  tbe  "PUcher  Capital  Gttj 
Electric  Light  Company,"  fort861.  Exeon- 
tlon  was  issued  upon  sidd  Ju^gmnit,  and  It 
was  returned  unsatisfied,  because  the  OMpo- 
ration  bad  no  property  upon  which  to  make 
a  levy,  'nils  action  was  brongbt  to  recover 
of  the  defendant,  F.  M.  Mills,  Uie  amount  (tf 
the  Judgment,  Interest,  and  costs;  and  the 
right  of  action  Is  based  upon  the  awment 
that  said  defendant  wbb  one  of  the  promoters, 
officers,  and  stockhcMers  of  said  corporatIon« 
and  the  owner  ot  2S  shares  of  •100  each  oC 
the  capital  stock  of  said  company,  for  which 
he  has  never  paid,  and  that  he  is  now  indebt- 
ed to  said  corporation  on  account  of  said  stock 
in  the  sum  of  82,500.  Tbe  defendant  denied 
the  aU^;ed  indebtedness.  There  was  a  trial 
to  the  court  without  a  jury,  and  a  Judgment 
was  rendered  for  the  plaintiff.  Defendant 
appeals. 

Finkbina  &  McCUUand,  tor  appeliant.  O, 
C*  <fr.  C.  £.  iTourw,  for  iqipellee. 

BoTHBOOE.  J.  The  corporation  known  as 
the  "Filcher  Capital  City  Electric  Light 
Company**  was  organized  in  September, 
1883.  The  articles  of  inctffporatioa,  among 
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other  things,  contained  the  following:  "The 
capital  stock  shall  be  one  hundred  thousand 
dollars,  divided  into  shares  of  one  hundred 
doUiirs  each,  which  maybe  Issued  as  full  pay- 
ment for  patent-rights,  licenses,  privileges, 
lands,  machinery,  and  any  and  all  valui^ple 
things  that  may  tw  necessary  for  the  promolion 
and  development  of  the  business  of  the  corpo- 
ration: and  when  said  stock  is  iasued  it  shall 
be  fully  paid  up  and  non-assessable.  All 
purchases  of  the  above-menlioned  items  shall 
be  made  under  the  direction  of  the  board  of 
directors.  The  certiBcates  of  stock  shall  be 
signed  by  the  president  and  secretary.  The 
private  property  of  the  stockholders  of  this 
corporation  shall  not  in  any  manner  be  liable 
for  any  debts  or  liabilities  incurred  by  it,  nor 
for  any  Indebtedness  or  liability  resulting 
therefrom."  The  dstendant  was  one  of  the 
original  incorporators,  and  was  elected  and 
served  as  president  of  tlie  company.  At  a 
meeting  of  the  directors  of  the  company,  held 
three  <teys  after  the  articles  of  incorporation 
were  filed  for  record,  the  fullowing  resolu- 
tion was  adopted:  "That  for  and  in  the  con- 
sideration of  a  bill  of  sale  of  the  electric  light 
machinery  now  in  Tyrrell's  Mill,  wire  lamps, 
etc.,  also  the  business  patronage  from  Octo- 
ber 1,  1883,  of  said  machinery,  including  the 
good- will,  rights,  and  city  privileges,  etc.,  be- 
longing now  and  all  the  etectriclight  grants 
and  privll^es  for  Des  Moines,  Iowa,  only, 
that  may  hereafter  belong  to  G.  T.  Bowen,  R. 
H.  Pilcher.  W.  H.  Vaughn,  F.  M.  Mills,  P. 
V.  Carey,  W.  D.  Lucas,  B.  F.  Allen.  J.  W. 
Bowen,  G.  W.  Beed,  J.  C.  Fainter,  P.  H. 
Boston,  George  Harn^,  Qeorge  Conradi,  D. 
Au  Tyrrell,  and  Alex.  Lindsey.  Said  bill  of 
■ale  and  transfer  of  Uie  above  property  is  to 
be  to  the  Fllcber  Capital  Gity  Electric  Light 
Company  of  Des  Hoines,  Iowa;  and  the  sec- 
ntary  of  fitdd  company  Is  hereby  ordered  to 
pay  the  above  gentlemen,  as  their  Interests 
may  appear  in  said  company,  the  sum  of  one 
hundred  thousand  dollara  for  the  same,  and 
this  resolution  shall  be  his  receipt  for  so  do> 
ing.  Bill  of  sale  accepted,  and  resolation 
adopted,  on  motion  of  Director  Fainter."  The 
property  named  In  the  above  resolution  was 
owned  by  the  incorporators,  Bowen,  Filcher, 
and  Vaughn,  befrae  and  at  the  time  of  the 
Incorporation.  Fifty  thousand  dollan  of  the 
Bto^  was  issued  and  delivered  to  the  incor- 
porators, the  greater  part  of  which  was  In 
flavor  of  Bowen,  Filcher,  and  Vaughn.  It  is 
probably  true,  as  claimed  by  appellant,  that 
all  of  the  toOiOOO  of  stoi^  was  issued  In  the 
first  Instance  to  the  three  parties  above 
named.  Bot  the  defendant  sabscribed  tor 
15  shares  of  stodc,  and  he  received  his  cer- 
tificates therefor  from  the  eompiiny  by  direc- 
tion of  Bowen,  Pilcher,  and  vaaghn.  The 
other  remaining  $50,000  of  stock  was  issned 
to  a  trustee  for  all  the  stockholders.  The 
company  did  not  receive  any  money,  for  any 
of  the  stock  iaaoed,  excepting  possibly  for 
three  shares.  Practically  all  its  resources 
consisted  of  the  dectrio  light  plant  trans- 
fened  to  it  by  Bowen,  Filcher,  and  Vaughn. 


The  district  coui-t  found  as  a  fact  that  the 
property  was  taken  by  the  corporation  at  a 
gross  overvaluation;  that  said  property  was 
worth  less  than  one-third  of  the  par  value  of 
the  stock.  This  finding  is  fully  supported  by 
the  evidence.  The  fact  is  made  plain  by  tlie 
subsequent  history  of  the  corporation.  The 
defendant  as  president,  and  others  as  directors, 
undertook  to  carry  on  the  enterprise.  It  did 
not  pay  running  expenses,  because  indebted. 
The  defendant  indorsed  for  It,  brought  an 
action  against  it,  had  a  receiver  appointed, 
and  the  pro;  ei-ty  sold,  the  proceeds  of  the 
sale  iMing  some  9700.  It  is  true  that  the 
property  had  very  materially  depreciated  in 
value  before  it  was  sold.  But  there  is  no 
claim  now  made  that  it  was  ever  at  any  time 
worth  the  sum  of  $50,000.  Indeed,  the  de- 
fendant concedes  that  lie  paid  but  $500  for 
the  $1,500  of  stock  issued  to  him,  and  he  tes- 
tified as  a  witness  upon  the  trial  that  all  of 
the  stockholders  who  subscribed  when  he 
did.  paid  33  per  cent,  of  the  par  value  for  the 
stock.  It  must  be  conceded  that  all  of  the 
original  stockholders  knew  that  this  prop- 
erty was  sold  to  the  corporation  at  a  gross 
overvaluation,  or,  rather,  that  it  was  taken 
at  more  than  three  times  its  value.  This  was 
manifest  to  all  of  them,  because  it  was  part 
of  the  original  agreement  or  understanding 
that  they  should  have  their  stock  at  33^  per 
cent  of  its  par  value.  It  makes  no  differ- 
ence in  their  rights  and  obligations  that  the 
stock  was  issued  in  the  first  instance  in  a 
block  to  Bowen,  Pilcher,  and  Vaughn,  and 
then  reissued  to  the  defendant  and  others. 
The  undisputed  fact  remains  that  the  de> 
fendant  was  an  original  subscriber  for  15 
shares  of  the  par  value  of  $1,500,  and  he  ad* 
mils  that  he  has  paid  but  $500  therefor.  The 
court  below  was  fully  warranted  hy  the  evi- 
dence in  finding  that  the  sto^  h^  by  tho 
defendant  was  never  paid  fur  in  any  other 
way  than  by  the  tran^or  of  the  said  prop* 
erty  at  less  than  one-third  of  the  par  value 
of  the  stock,  and  that  the  defendant  wdl 
knew  this  to  be  a  fact.  Indeed,  the  answer 
of  the  defendant,  upon  which  the  cause  was 
tried,  expressly  states  that  the  electric  plant 
was  taken  by  the  company  at  the  estimated 
value  of  $16,666.66,  and  that  the  defendant 
snbsctibed  for  the  stock  of  the  com  pany  with 
the  understanding  and  agreement  that  the 
Btotik  should  be  issued  us  fully  paid  up  and 
non- assessable,  and  paid  for  at  the  rate  of  83^ 
per  cent,  of  the  nominal  par  value.  In  ad- 
dition to  Uiis,  said  Vaughn  caused  10  shares 
of  full-paid  stock  to  be  issued  to  the  defend- 
ant as  an  inducement  to  him  to  accept  tho 
presidency  of  the  corporation.  This  was  not 
in  payment  tor  official  services  rendered  or 
to  be  rendered.  The  defendant  paid  nothing 
therefor.  It  appears  to  have  been  a  mere 
gratuity.  The  organization  of  the  corpora* 
tion,  and  the  per  cent,  to  be  paid  for  the 
stock,  and  tlie  issuance  and  acceptance  of  the 
stock,  all  appear  to  have  been  parts  of  ono 
transaction,  and  the  oourt  might  well  have 
found,  as  it  no  doubt  did,  that  the  issuance 
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of  the  stock  to  the  seventl  parties  was  the 
same  as  If  Yaiighn,  Bowen.  and  Pilcher  hHd 
not  been  Intermediate  parties  in  the  enter- 
prise. It  is  Insisted  In  at|[nment  for  appel- 
lant that  all  the  evidence  t<*nding  to  show 
fraud  in  tlie  orgnnlzation  of  the  corporation 
and  the  iesnance  of  the  stock  was  Incompe- 
tent, beoiuse  fraud  was  not  pleaded  in  the 
pptilion.  But  under  the  facts  of  the  case 
this  was  not  necessiirjr.  The  evidence  shows 
wilhoiit  conflict  that  the  defendnnt  received 
•2,500  in  stock,  for  which  he  paid  but  $500. 
And  evidence  offered  by  defendant  tending 
to  show  ttiat  the  plant  was  believed  to  be 
worth  #50,000  was  properly  excluded.  It 
could  nut  he  allowed  to  have  the  effect  of  re- 
butting the  conceded  facts.  This  is  all  we 
deem  it  necessary  to  say  In  refiard  to  tlie 
rulings  of  the  court  upon  the  admission  and 
exclusiun  of  evidence.  And  we  may  say,  in 
brief,  tliat  under  the  fncts  the  defendant,  be- 
ing one  of  the  organizers  and  promoters  ot 
the  corporation,  is  liable  to  creditors  of  the 
corporation  for  the  difTerence  between  tlie 
par  value  of  tlie  stock  and  what  he  actually 
paid  for  it.  Code,  §  I0tj2;  Osgood  v.  King, 
42  Iowa,  478;  Jackson  v.  Tmer,  6^  Iowa. 
469,  20  N.  \V,  Bep.  764;  Sawyer  v.  Hoag,  17 
Wall.  610. 

In  Tuyt.  Corp.  g  545,  In  speaking  of  pay- 
ment fur  stock  in  property,  the  author  says: 
**If  the  property  received  is  grossly  unequal 
In  value  to  the  par  value  of  the  shares,  the 
shareholder  who  received  the  shares  original- 
ly, or  his  subsequent  transferee  with  notice 
of  the  circumsUtnces,  may  be  compelled  to 
make  vp  the  difference  in  value  in  a  suit 
brought  by  or  on  behalf  of  the  persons  In- 
jured thereby;"  citing  Bailey  v.  Coal  Co.,  69 
Fa.  at.  334,  and  Boynton  t.  Hatch,  47  N. 
T.  225.  Under  the  rule  of  these  cases.  If  the 
defendant's  i-lalm  be  true,  that  he  took  his 
shares  of  stock  from  Vaughn  as  full-paid 
shares,  his  liability  would  be  the  same  as  that 
of  Vaughn,  because  he  knew  the  circum- 
stances under  which  It  was  issued. 

2.  There  remains  one  other  question  neces- 
sary to  be  considered.  The  court  found  as  a 
fact  that  the  corporation  was  Iudet>ted  to  the 
defendant  in  the  sum  of  92,379.89,  the  great- 
er part  of  which  is  in  Judgment  againat  the 
corporation.  The  defendant  insists  that  he 
has  the  right  to  set  this  off  against  his  unpaid 
subscription,  and  the  question  is,  has  the  de- 
fendant the  right  to  plead  the  indelitedness  of 
the  corporation  to  him  In  defense  of  theclalm 
of  the  plaintiff,  who  Is  a  creilitor  of  the  cor- 
porittionP  It  was  held  in  Singer  v.  Given,  61 
Iowa,  93,  15  N.  W.  Rep.  858,  that  when  a 
subscriber  to  the  capital  stock  of  a  corpora- 
tion is  sought  to  be  held  on  a  judgment 
against  the  corporation  to  the  amount  of  his 
unpaid  suliscription  he  cannot  setoff  against 
such  judgment  what  the  corporation  may  owe 
him  for  services,  rent  of  property,  etc.  That 
case  seems  to  be  decisive  of  tlie  question. 
Counsel  for  appellant  contend  that  If  the  cited 
ca<ie  is  not  distinguishable  from  the  one  at 
bar  it  should  be  overruled  as  being  unsound 


In  principle,  and  against  UiO  weight  of  au- 
thority. Anumberof  cases  are  cited  In  which 
It  is  claimed  ttie  contrary  rale  Is  maintained. 
We  have  examined  tbesa  oases,  and,  with  the 
exception  of  Agate  v.  Sands,  78  N.  T.  620, 
we,do  not  tliink  any  at  them  are  in  point. 
To  review  the  eases  and  point  oat  the  dis- 
tinction between  them  and  the  case  at  bar 
would  require  more  time  and  labor  than  we 
deem  proper  to  devote  to  the  question.  It  is 
true  that  In  Cook  on  the  Law  of  Stock  and 
Stockholders  It  Issaid that,  "where the sh ire- 
hulder's  liability  by  statute  is  Immediate,  and 
personal,  and  several,  and  any  creditor  may 
stie  any  shareholder,  then  the  shareholder 
may  properly  set  off  a  debt  owing  to  him  from 
the  corporation,  when  he  is  sued  by  a  corpo- 
rate creditor."  Section  227d.  In  Thomp. 
Liab.  Stockh.  §  381.  it  Is  said  that  a  *'stock- 
holder  cannot,  in  a  lOOceedingagiUnst  him  by 
or  on  behalf  of  a  creditor  or  creditors,  set  off 
a  debt  due  to  him  by  the  corporation."  An 
examination  of  the  authorities  cited  in  sup- 
port of  the  respective  views  of  these  text- 
writers  has  led  us  to  the  conclusion  ttiat  we 
ought  not  to  overrnle  the  case  of  Singer  v. 
Given,  supra.  It  is  a  fundamental  principle 
that  the  capital  stock  of  a  corporation  is  in 
the  nature  of  trust  property  held  for  the  ben- 
efit of  creditors.  As- there  is  ordinarily  no 
Individual  liability  of  the  stockholder  in  ex- 
cess of  his  obligation  to  pay  In  full  for  his 
stock,  it  appears  to  us  manifestly  unjust  to 
allow  him  to  set  off  his  claim  as  a  creditor 
Hgainst  his  liabilily  as  a  stockholder.  If  per- 
mitted to  do  so,  his  cbiim  as  a  creditor  might 
be  paid  In  full  while  the  other  creditors  would 
receive  only  a  part  of  the  amount  due  them. 
It  is  true  a  stockholder  has  a  right  to  deal 
with  a  corporation  the  same  as  any  otht-rpec^ 
son,  and,  if  sued  by  the  corporation  for  un- 
paid Installments  on  bis  stock,  he  may  have 
the  right  to  set  off  debts  due  to  him  from  the 
corporation.  But  as  against  the  claim  of  a 
mere  creditor,  who  has  the  right  to  demand 
that  the  capital  stock  shall  be  kept  unimpaired 
for  the  payment  of  creditors,  it  is  apparent 
that  the  rights  of  the  parties  are  quite  differ- 
ent. The  debt  due  to  a  stockholder  ought  not 
to  be  held  as  superior  to  the  claims  of  cred- 
itors. Our  conclusion  is  that  the  Judgment 
of  the  district  court  should  be  affirmed. 


SHBBWTN  gt  al.  V.  MA.BBN. 

(Supreme  Court  of  InvM.  Oct  14, 1888.) 
DnroBoa— LiAHiuiT  or  Husband  vob  Win*B  A*- 

TOBJIST'B  FSBS. 

The  law  does  not  imply  a  promise  on  the 

art  of  a  husband  to  pay  for  legal  services  ren- 

ered  to  tbe  wife  in  proBOOUtinjf  an  action  for  di- 
vorce, wbere  it  does  not  appear  that  the  grounds 
of  her  complaint  were  true,  or  the  expenses  neoes- 
sary. 

Appeal  from  district  court,  Cerro  Gordo  ' 
county;  G.  W.  Ruddick,  Judge. 

The  petition  shows  that  fn  1885  the  plain- 
tiffs were  a  partnership  engaged  in  the  prac- 
tice of  law,  and  that  as  such  it  was  employed 
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to  commenoe  and  prosecute  s  divorce  pro- 
ceediog  for  the  defendant's  wife  against  bim ; 
and  that  the  Suit  was  commenced  and  prose- 
cuted in  the  district  court  for  Cerro  Gordo 
countj,  uid  on  ^ipeal  in  this  court.  ThAt 
in  the  prosecution  of  such  suit  tiie  plaintiff 
therein  incurred  costs  and  expenses,  includ- 
ing attorney's  fees,  to  the  amount  of  9506.97, 
of  wbicli  amount  9152  was  paid  by  the  de- 
fendant under  orders  of  the  court.  This  suit 
is  to  recover  a  balance  of  9354.97  as  fees  for 
professional  services  and  expenses  incurred 
at  Uie  instance  of  tlie  wife  of  defendant  In 
such  proceeding.  The  petition  In  this  suit 
sets  out  a  copy  of  the  petiUon  in  the  former 
suit,  showing  that  cruel  and  inhuman  trea^ 
ment  was  the  alleged  ground  for  the  divorce. 
To  the  petition  there  was  a  demurrer  assign- 
ing ttie  following  reasons:  "That  there  are 
no  facta  in  said  petition  and  amendment  that 
show  that  plaintiifs  have  any  claim  or  right 
to  recover  from  thte  defendant  for  said  pro- 
(«S8lonaI  services  on  any  written  or  ImpUed 
contnct,  or  on  any  agreement  whatever  by 
defendant  to  pay  the  debts  of  his  said  wife, 
Josie  A.  Maben ;  that  the  petition  and  amend- 
ment thereto  do  not  show  that  the  profes- 
sional services  rendered  said  defendant's  wife 
were  necessary,  as  otmtem plated  by  law." 
The  district  court  sustained  the  demurrer, 
and  entered  judgment  for  defendant,  from 
which  the  plaintiffs  appeal. 

Blyihe  h  MarhUy,  for  appellants.  /.  B. 
IfcCofUoffWt  for  appellee. 

Granger,  J.  The  ai^ammts  lead  u?  to 
Gonatder  former  decisions  of  this  court  bear- 
ing on  the  question,  as  counsel  for  both  par^ 
ties  claim  support  therefrom*  and  to  some 
extent,  as  is  frequently  the  case,  the  opposing 
sides  daim  support  from  the  same  authority. 
The  two  grounds  of  the  demurrer  properly 
embody  a  proposition  to  this  effect.  Where 
attorneys  in  good  faith  render  professional 
services  for  a  wife  in  a  divorce  proceeding 
■gainst  tier  husband,  does  the  law  imply  a 
promise  on  his  part  to  pay  tliereforf  In  con- 
sidering  the  proposition  It  may  be  assumed 
that  the  law  does  Imply  such  a  promise  as  to 
necessaries  for  the  w^e.  Tlie  cases  cited  for 
our  consideration  are  Johnson  v.  Williams, 
3  G.  Greene,  97;  Porter  v.  Briggs,  88  Iowa. 
166,  and  Preston  v.  Johnson,  65  Iowa,  285. 
21  N.  W.  Bep.  606.  Counsel  for  appellant 
elose  their  argument  with  the  remark:  "  We 
rest  this  case  upon  tlie  law  as  laid  down  in 
Porter  v.  Briggs  and  Preston  v.  Johnson," 
with  a  claim  that  the  former  overrules  the 
law  as  announced  in  Joiinson  v.  Williams. 
Counsel  fur  appellee  with  equal  confidence 
relies  upon  tiie  authority  of  the  latter  case, 
and  claims  thti  rule  to  be  followed  in  Porter 
V.  Briggs,  and  closes  with  the  remark:  "It 
Is  not  necessary  to  cite  further  authorities  on 
tills  matter. "  Let  us  look  to  ttie  ciises.  The 
conclusiveness  of  Johnson  v.  Williams  as  an 
authority  against  appellant  is  not  questioned, 
unless  it  has  been  since  overruled.  It  could 
oot  well  be»  for  in  a  ease  like  this  it  approved 


an  instruction  "that  the  defendant  was  not 
liable  for  professional  services  rendered  to 
the  wife  of 'defendant  in  procuring  a  divorce 
and  alimony,  if  such  divorce  and  alimony  are 
obtained,  unless  he  was  employed  by  defend- 
ant either  in  person  or  agent,  or  untess  de* 
fendant  promised  to  pay,  or  unless  he  was 
ordered  to  pay  forsuch  by  thecourt."  None 
of  the  grounds  on  which  liability  is  re^ig. 
uized  in  the  instruction  are  claimed  in  this 
case. 

1.  Is  the  rule  announced  in  Johnson  t. 
Williams  overruled  In  IHirter  v.  Briggs  ?  The 
very  language  of  the  case  seems  decisive  of 
the  queation,  and  that  it  is  not.  By  refer- 
ence to  the  opinion*  when  referring  to  the 
case  of  Johnson  v.  Williams,  it  says:  "The 
decision  of  that  case  is  not  in  conflict  with 
our  conclusion  above  announced*  while  the 
reasons  upon  which  it  to  based  must  be  ad- 
mitted toconfllct  with  our  views."  Weaup- 
poae  that  correct  decisions  are  sometimes  not 
based  on  sound  reasoning*  and  hence  it  does 
not  necessarily  follow  that  a  conflict  oC  views 
in  opinions  must  lead  to  a  oonfliot  In  Uie  oon- 
clu^ns  reached.  We  may  not  inaptly  quote 
"the  remark  that  courts  sometimes  give  "very 
poor  reasons  for  very  good  decisions.  The 
court  further  attempts  to  distinguish  the 
cHsen,  and*  again  referring  to  Johnson  v. 
Williams*  says:  "It  was  not  shown  that  the 
services  rendered  in  the  action  for  divorce  in 
that  case  were  necessary  for  the  wife's  pro- 
tei-tion, — a  f<tct  that  is  the  very  ground  upon 
whidi  we  base  oar  conclusions  in  this  case." 
The  holding  of  tlie  court  doea  not  seem  to 
have  been  based  on  any  absc^ute  right  of  tlie 
wife  to  recover  because  of  services  rendered 
for  her  in  a  divorce  {ooceedlug,  but  because 
she  was  pUced  in  a  position  where  protec- 
tion was  necessary.  The  husband,  seeking 
his  divorce,  charged  the  wife  with  adultery, 
and  on  the  trial  her  innocence  was  estab- 
lished, and  the  holding  in  effect  was  that 
where  a  husband  thus  attempts  to  blast  tha 
reputation  and  happiness  of  bis  wife  the  ex- 
penses for  her  protection  are  chargeable 
against  his  estate  bS  necessaries,  within  the 
meaning  of  the  law  fixing  his  liability  for  her 
support.  Tlie  opinion  is  further  guarded  by 
these  words:  "There  may  be  a  wide  differ- 
ence as  to  the  liability  of  the  husband  between 
the  case  where  the  wife  prosecutes  the  ac- 
tion and  one  which  is  brought  by  the  hus- 
band." And  again  it  Is  sidd  in  that  case 
that  where  the  action  is  not  necessary  for  the 
wife's  protection,  the  husband  is  not  liaMe. 
In  the  case  at  Iwr  It  does  not  appear  tliat  the 
grounds  of  the  wife's  complaint  were  true, 
or  the  expenses  necessary.  We  tlilnk  the  rule 
announced  in  Johnson  v.  Williams  is  not 
overruled  by  the  case  of  Porter  v.  Briggs. 

2.  We  next  look  to  the  case  of  Preston  v. 
Jotinaon  to  determine  Its  effect  on  the  ques- 
tion before  us.  A  supertlcial  view  of  the 
case  is  likely  to  give  it  an  undue  importance. 
The  amount  involved  In  the  case  was  less 
than  9100,  and  the  question  for  determina- 
tion arose  on  the  oertiflcate  of  the  circuit 
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court,  A  reference  to  the  opinion  will  show 
that  tbe  court  in  that  case  held  that  the  ques- 
tion before  us  did  not  arise  In  thnt  CHse  nn- 
derthe question certiiled.  Theopinlon  snys: 
"Counsel  for  the  appellant  insist  that  an  im- 
plied promise  on  the  part  of  the  husband  to 
pay  for  the  servieea  of  an  lUtomey  empl<^ed 
bj  bis  wife  to  prosecute  an  action  for  divorce 
does  not  arise  under  the  ^rcumstanoes  stated 
In  the  foregoing  question.  To  thia  counsel 
for  the  appellee  responds  that  no  such  ques- 
tion is  presented  by  tbe  record,  and  thto  we 
think  li  so.  It  Is  assumed  In  the  qnesUon 
propounded  that  an  implied  liability  is  im- 
posed on  the  husbuid  to  paj-  an  attorney  em- 
ployed 1^  his  wife  to  prosecute  an  action  for 
a  divorce.  We  are  simply  asked  whether  the 
necessity  tm  the  services  ctf  the  attorney 
would  arise  under  the  facts  stated  -  in  the 
question."  Thos  tt  will  be  seen  that  the 
question  before  us  was  not  decided  In  that 
case,  but  assumed  in  the  record  as  a  basis  for 
the  quesUon  therein  decided;  and  the  point 
is  that  the  necessity  for  the  professional  serv- 
ices (in  an  action  for  their  value)  may  be  de- 
termined from  the  verifled  allegatione  the 
wife,  with  corroborating  testiroonylincontra-' 
dieted,  and  that  the  attorney  need  notf,  to  en- 
title him  to  recover^  show  that  the  wife  was 
entitled  to  a  divorce.  The  decision  goes 
merely  to  the  question  of  how  a  certain  fact 
may  be  estAbllshed.  Id  that  case  the  legal 
point  In  dispute  here,  as  held  by  the  court, 
was  not  involved,  and  hence  the  case  is  no 
guide  to  a  conclusion,  and  the  case  of  John- 
sou  V.  Williams  as  authority  Is  undisturbed 
by  adjudication. 

A  late  case,  that  of  Clyde  v.  Feavy,  74 
Iowa.  47.  86  N.  W.  Rep.  883,  Is  not  cited  by 
counsel,  but  It  may  be  well  to  notice  Its  bear- 
ing on  the  question  before  us,  in  order  to  save 
the  rule  as  announced  from  embarrassment  by 
tt.  And  here,  too.  It  is  Important  to  have 
well  in  mind  the  precise  question  under  con- 
sideration by  the  court*  to  attach  the  proper 
significance  tothe  language  used.  Itls  true, 
in  that  CHse,  that  the  opinion,  by  way  of  in- 
troducing the  controverted  question,  states  a 
role  of  liability  in  somewhat  liberal  terms, 
but  entirely  correct,  as  applied  to  the  fects 
of  the  case.  In  that  case,  also,  the  parties 
did  not  controvert  the  rule  of  a  general  lia* 
billty  of  the  husband  for  fees  in  such  cases; 
the  point  of  dispute  therein  being  that  the 
plaintiff  was  not  employed  by  the  wife,  and 
that,  if  he  rendered  service.  It  was  as  assist- 
ant counsel,  and  that  the  assistance  was  un- 
necessary. The  opinion  says:  "The  prin- 
ciple has  been  established  in  this  state  that  in 
actions  for  divorce  the  husbnnd  Is  liable  to 
the  wife's  attorney  for  reasonable  fees  earned 
In  conducting  tbe  litigation  in  belialf  of  the 
wife.  Tills  cannot  be  regarded  as  an  open 
question."  It  cites  Portt^r  v.  Briggs  and 
Preston  v.  Johnson.  The  point  involved  in 
the  case  of  Preston  v.  Johnson  has  been  no- 
ticed in  this  opinion,  and  its  citation  in  that 
case  must  have  been  through  inadvertence, 
the  point  having  a  mere  incidental  reference. 


The  case  of  Porter  v.  Brings  Is  like  that  of 
Clyde  V.  Peavy.  the  wife  In  each  Case  being  a 
defendant,  chai^jed  with  adultery,  and  her  in- 
nocence established.  In  the  latter  case,  also* 
the  wife  by  way  of  cross-action  sought  a  di- 
vorce from  her  husband,  but  no  point  Is  made 
as  to  that.  Under  the  authority  of  Porter 
V.  Briggs,  Clyde  was  entitled  to  recover,  and 
the  statement  in  his  case  sliouid  receive  no 
broader  meaning  than  is  applicable  to  its 
facts,  and  evidentiy  nothing  more  was  in- 
tended. The  case  of  Johnson  t.  Williams  la 
not  referred  to  in  the  opinion,  and  the  issues 
presented  were  not  such  as  to  justify  a  recon- 
sidernltion  of  the  question  involTed  therein. 
As  the  case  is  presented  to  us  only  In  the 
light  of  tbe  adjudlcationa  in  this  state*  we  do 
not  tiiink  It  advisaUe  to  consider  the  point 
from  other  bearings,  in  the  absenoe  of  briefs 
from  counsel.  The  judgment  of  the  dlstiiet 
court  la  afflnnad. 


SiotTX  GiTT  A  Iowa  Falls  Towh  Lot  St 
IiANi>  Go.  «.  Walkbb. 
{Supreme  Court  of  Iowa.  OcL  IB,  1880.) 
ExBoimoiT  SaiiB— Aonoa'  to  BiDBEif.  ^ 
lo  an  action  to  quiet  title  It  appeared  that 
Id  a  former  aoUon  between  tbe  same  parties  Jndf;^ 
ment  bad  been  rendered  against  plalnUtt  for  9n 
costs,  938  of  which  were  doe  to  defendant,  and  SB 
to  tbe  clerk  of  tbe  court.  On  May  10th  tbe  sheriff 
levied  an  execution  on  certain  lands  for  tbe  $30. 
June  Ist  plalotifTs  altomev  paid  the  C8&  to  tbe 
clerk,  wbo,  on  June  lOtii,  pud  to  defendant  the  938 
due  htm.  JnneieUiplalDUft's  attorney  wroteto  the 
sheriff  that  the  Judement  had  been  paid,  and  that 
the  lands  levied  on  aid  not  belong  to  plaintiff.  The 
sheriff  therenpon  erased  his  return  indorsed  on  the 
execution,  and  levied  it  again  on  June  I8th  on  the 
lands  of  plaintiff  in  controvers;,  of  the  value  of 
910,000,  and  thereafter  sold  them  to  defendant  for 
916.8B,  the  amount  of  fees  claimed  by  him  and  the 
costs  of  the  sole.  Held,  that  the  tale  was  fraudu- 
lent, and  would  be  set  aside,  though  the  action  waa 
not  brought  within  a  year,  as  required  by  tbe  atat- 
nte  providing  for  the  redemption  of  land  sold  un- 
der execution. 

Appeal  from  district  court.  O'Brien  coun- 
ty; Scott  M.  Ladd,  Judge. 

Action  in  equity  to  set  aside  a  sheriff's 
sale  and  deed,  and  to  enjoin  the  d^endant 
and  those  holding  under  him  from  clsimli^f 
title  thereunder  to  certain  lands.  Decree  for 
plaintifF.  Defendant  appeals.  The  facts  up- 
on which  this  case  was  submitted,  are  sub- 
Btantially  tliese:  March  19.  1885.  the  de- 
fendant recovered  a  Judgment  in  this  court 
against  the  plaintiff  fur  080  costs,  $22  of 
which  was  coming  to  the  defendant.  Walker, 
and  $8  to  the  clerk  of  this  court.  May  4, 
1886,  an  execution  was  issued  on  said  judg- 
ment to  the  sheriff  of  O'Brien  county,  tho 
return  upon  which  shows  three  indorsements, 
each  signed  by  the  sheriff.  The  first  shows 
that  the  execution  was  received  on  the  lOtb 
day  of  May,  1886.  and  on  the  same  day  lev- 
ied upon  lands  described  as  the  property  aX 
the  defendant.  "Sheriff's  service,  82.00; 
mileage.  »0,10;  —  »2.10.»  The  lands  de- 
scribed in  this  indorsement  are  not  those  In 
controversy.  The  indorsement  is  erased,  and 
Sheriff  Green  answers  that  he  presumes  that 
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be  made  the  ezaaore.  The  second  indorse- 
ment shows  a  levy  upon  the  lands  In  conte>> 
■nnj  Jane  18, 1886,  and  the  third  shows  the 
aame  levy  June  18th,  and  that  after  notice 
the  Ifoids  were  offered  for  sale  in  parcels* 
July  26, 1886,  and,  then  being  no  bidder,  were 
offered  in  bulk,  and  sold  to  tlie  defendant. 
Walker,  for  tlC-SS,  and  oertlficato  in  due 
form  executed.  The  sheriff's  deed  was  exe- 
cuted to  Walker  July  80, 1887.  Under  date, 
Cedar  Bapids,  Iowa,  May  22,  1886,  K.  B. 
PaAhurst,  attorney  for  plaintiff  in  this  and 
in  the  action  in  which  the  Judgment  was 
rendered,  wrote  to  Sheriff  Qreen,  acknowl- 
edging notice  of  levy  of  execution  in  the 
Walker  case,  and  asking  the  sheriff  to  send 
an  itemized  bUl  of  the  eosts,  "and  I  will  have 
the  amount  due  paid  at  once.  Please  make 
no  further  expense  in  this  matta."  He 
again  wrote  Sheriff  Green  underdateMJune 
16, 1886:  "I  wrote  you  some  time  since  for 
an  Itemized  statement  of  coeta  in  both  dist. 
and  BDprcme  court,  but  you  only  gave  me  a 
groBB  amount.  I  them  wrote  to  the  clerk  of 
the  cou  lis*  and  upon  the  statement  sent  and  by 
the  clerk  certlQed  to  be  correct  *  *  *  we 

Kid  these  eosts  to  supreme  court  derk.  and 
ve  his  recrtpt  forflame;  also  the  amount  cer- 
tified to  liy  clerk  of  diat.  court  has  been  paid 
and  reeeived  hy  him.  The  lands  Mr.  Walker 
instmcted  you  to  levy  on  are  li.  B.  Go.  lands. 
The  S.  G.  &  I.  F.  T.  L.  &  Ii.  Go.  has  no  in- 
terest in  them.  I  suggest  that  before  you 
raooeed  further  In  that  matter  you  ask  Mr. 
Walkw  for  a  bond  to  protect  yon  In  this 
action."  June  2,  1886,  S30  was  paid  to  the 
eleik  of  this  court,  in  full  of  the  judgment, 
and  on  the  10th  day  of  June  the  clerk  paid  to 
defendant,  Walker,  the  f22  coming  to  him. 
The  lands  in  controversy  aggregate  over 
1,000  acres,  and  are  admitted  to  be  worth 
from  five  to  ten  thousand  dollars. 

S,  Bt  Long  and  Warren  Walkert  for  ap- 
pelhmt.  J),  Parkhunt  and  S.  8,  BaUeut 
ftnappelleeb 

OlTBM,  G.  J.  1.  Appellants  contentions 
an  that  payment  to  the  clerk  did  not  satisfy 
tiie  e^tecution;  that  tite  830  was  not  in  full 
of  allcosts,  the  sheriff  having  incurred  $2.1U 
<m  the  execution  May  10th;  that  no  fraud 
had  been  perpetrated  upon  the  plaintiff,  and 
hence  the  s^e  cannot  be  set  aside  on  the 
grounds  of  inadequacy  of  consideration ;  and 
that,  no  action  having  been  brought  within 
one^ear,  the  plaintiff  is  not  now  entitled  to 
maintain  this  action.  In  the  view  we  take 
of  the  case,  it  is  not  necessary  that  we  now 
determine  whether  payment  to  the  clerk  was 
a  satisfaction  of  the  execution  or  not. 

2.  The  cltiim  that  there  were  costs  due  to 
the  sheriff  at  the  time  he  made  the  levy, 
Jane  18th,  we  think  is  not  well  founded. 
The  lands  levied  upon  May  10th  did  not  be- 
kmg  to  tlie  defendant  in- execution,  and  were 
doubtless  thoite  referred  to  In  Parkhurst's  let- 
ter of  June  16th.  We  are  satislled  that  it 
was  this  tetter  that  caused  the  sheriff  to  can- 
cel the  levy  of  May  10th,  and  his  claim  for 


coeta  thereunder,  and  make  the  levy  of  June 
18th.  He  taxes  no  costs  In  his  return  for 
the  levy  of  May  lOth.  "So  person  claims 
anything  under  that  levy.  It  follows,  there- 
fore, that  the  $30  paid  to  the  clerk  on  June 
2d  was  equal  to  the  full  amount  due  on  the 
judgment  and  execution  before  the  levy  of 
June  18th,  so  that  when  that  levy  waa  made 
there  was  no  debt  for  which  to  levy.  The 
letter  of  Jane  16th  Informed  the  sheriff  of 
the  payment  to  the  clerk,  so  that  when  be 
made  the  levy  of  June  IBtfa  be  not  only  knew 
that  there  wen  no  oosta  due  to  him,  but  liad 
this  information,  that  the  full  amount  of  the 
Judgment  bad  been  paid  to  the  olerk.  It 
may  be  said  that  the  sheriff  was  not  bound 
to  act  upon  thla  information,  but  Is  JusttSed 
In  following  the  command  of  his  writ.  Ev- 
idently he  Sd  not  so  regard  it  in  the  sale  he 
made,  as  he  sold  the  laoidB  for  Just  Uie  sum 
of  the  Increased  cost. 

8.  Appellant's  next  contention  is  that  no 
fraud  was  perpetrated  upon  the  plaintiff,  and 
therefon  Uie  sale  cannot  be  set  aside  for  in- 
adequacty  <tf  consideration.  We  may  add  to 
what  is  already  stated  touching  the  action  tk 
the  sheriff,  that  the  letter  of  June  16th  in- 
formed blm  of  the  payment  to  the  clerk,  so 
that  when  he  made  the  levy  of  June  Uth  be 
not  only  knew  there  were  no  costs  due  to 
him,  but  the  full  amount  of  the  execution 
had  been  paid  to  the  clerk.  In  the  letter  of 
May  22d  the  sheriff  was  requested  to  send  an 
Itemized  bill  of  tlu  eosts,  with  an  assurance 
that  It  would  be  paid  at  once,  and  requested 
to  make  no  further  expense.  He  answered 
this  with  a  stf^ment  of  the  costs  in  gross, 
and,  without  any  notice  to  plaintiff's  attor- 
ney  of  the  levy  of  June  28th,  proceeded  to 
make  the  Increased  costs,  and  to  sell  the 
lands.  Walker  knew  of  the  payment  to  the 
derk  as  early  as  June  10th,  for  on  that  day 
he  received  his  $22,  and  yet  he  permitted,  if 
be  did  not  direct,  the  levy  of  June  18th,  and 
was  the  purchaser  at  the  sale  under  it  of 
about  1,000  acres  of  land  worth  from  five  to 
ten  thousand  dollars  for  $16.35.  The  only 
justiflcatiun  offered  is  the  assertion  that 
plaintiff  was  trying  to  beat  the  sheriff  out  of 
hfs  costs  by  paying  the  money  to  the  clerk. 
I^rkhurst's  letter  does  not  indicate  such  a 
purpose.  Payment  was  made  to  the  clerk 
because  he  sent  an  itemized  bill,  which  the 
sheriff  had  omitted  to  do.  As  no  costs  had 
accrued  to  the  sheriff  at  the  time  of  payment 
to  the  clerk,  we  fail  to  see  how  that  payment 
could  "beat  the  sheriff,"  only  as  it  would 
prevent  the  incurring  of  costs.  .  Counsel  say 
it  was  to  deprive  the  sheriff  of  the  per  cent, 
that  he  would  be  entitled  to  on  the  oolleo- 
tldh,  which  would  amount  to  about  eight 
cents.  It  is  a  misuse  of  language  to  say 
there  was  no  fraud  perpetrated  upon  the 
plaintiff  in  making  that  levy  and  sale.  There 
is  not  a  'act  in  the  whole  case  to  justify  the 
conduct  of  WaUter  or  the  sheriff.  It  is  man- 
ifest that  there  was  a  purpose  to  take  the 
plaintiff's  valuable  property  for  a  nominal 
sum  on  the  pretext  that  costs  had  accrued 
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which  were  not  paid.  Herein  this  case  dif- 
fers from  Sigerson  v.  Slgerson,  71  Ibwa,  476, 
32  N.  W.  Rep.  462.  and  Peterson  v.  Little, 
74  Iowa,  223,  37  N.  W.  Rep.  169,  cited  by 
counsel.  In  those  cases  the  dourt  say  the 
sale  was  fairly  conducted. 

4.  It  Is  contended  that,  as  no  action  or  mo- 
tion was  brought  within  one  year,  plaintiff 
Is  not  now  entitled  to  maintnin  this  action. 
JCotice  WHS  given  to  tlie  plaintiff's  attorney 
of  the  levy  of  May  10th.  This  being  on 
lands  of  another  thnn  the  defendant  in  exe- 
cution plaintiff's  attorney  might  well  antici- 
pate that  the  levy  would  be  canceled,  as  it 
was.  Having  informed  the  sheriff  of  the 
payment  to  the  clerk,  he  had  no  reason  to  ex- 
pect that  the  levy  would  be  made;  surely  not 
such  a  levy  and  sale  as  was  made.  It  should 
require  a  very  strong  showing  of  laches  to 
Justify  a  court  of  equity  in  denying  this 
plaintiff  the  right  to  assert  its  title  as  against 
the  defendant's  sheriff's  deed.  In  this  con- 
nection it  Is  claimed  ttxat  on  the  faith  of 
plaintiff's  silence  defendant  expended  money 
In  procuring  and  recording  the  sheriff's  deed. 
The  defendant's  faith  does  not  seem  to  have 
been  very  great.  It  does  not  appi'ar  that  in 
all  the  time  that  has  transpired  since  be  pro- 
cured the  sheriff's  deed  he  has  ever  done  any- 
thing eUe  about  the  landii,  but  get  and  record 
the  deed.  We  conclude,  upon  the  whole 
rase,  that  the  decree  of  the  dlstri<A  court 
should  be  affirmed. 


Xn  n  AssxoNHBNT  of  Stsv  art. 
IjOOHIS  «.  Qriffin  et  aX. 
(Supreme  Court  of  lawa.  Ook  IS,  1889.) 
AsBiomranr  K»  Baranv  of  OBSDiron. 

1.  A  deed  of  aaslKument  for  the  benefit  of  all 
the  grantor's  creditors  ooDveyed,  "all  and  singular, 
each  and  every  arttole  and  thins  owaed,  beld.  and 
controlled  by  me  in  the  nataraof  chattel  property, 
not  exempt  from  sale  on  ezeoution,  and  each  and 
every  rigbt  and  credit  owned,  held,  and  belonging 
to  me  in  my  own  right,  and  not  exempt  from  exe- 
cution. "  Tbe  assignee  qualified,  and  proceeded  to 
carry  out  the  trust  according  to  the  Iowa  statutes 
governing  general  assignments.  Held,  that  in  the 
absence  of  anjrthlog  In  the  record  to  show  that  the 
assignor  owned  real  estate,  or  that  tbe  assignment 
was  not  designed  to  convey  all  the  |»ropertyne  then 
owned,  it  would  be  presumed  that  it  was  intended 
to  be  a  general  assignmenL 

3.  The  court  cannot  take  Jadltdal  notice  of  tbe 
fact  that  a  prior  case  before  it  between  different 
parties  involved  the  same  assignment. 

a  A  creditor,  by  filing  bis  claim  and  asUnff  for 
Its  allowance,  acconliag  to  the  provisions  of  tbe 
law  r^ating  to  genera  asatgnmenta,  reoogi^fxes  the 
assignment  add,  having  tailed  to  file  his  olalm 
witbin  the  time  prescribed,  is  not  entitled  to  share 
in  the  proceeds  of  the  property,  where  the  fnnd  is 
not  Bufflcieat  to  aaUsfy  the  olumswbioh  were  filed 
in  time. 

Appeal  from  district  coart,  Delawve  coun- 
ty; J.  J.  Ney,  Judge. 

Appeal  from  an  order  allowing  a  claim 
against  the  estate  of  K.  F.  Stewart,  insolvent. 

J.  B.  Satterlee  and  Yoran  c&  Arnold^  for 
appellants.  Bronnotit  Carr  A  Le  Boj/t  for 
appellee. 
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Robinson,  J.  On  the  12th  day  of  October, 
1887,  R.  F.  Stewart  executed  an  assignment, 
the  parts  of  which,  material  for  the  purposes 
of  this  appeal,  are  as  follows:  "Know  all 
men  by  these  presents  that,  whereas,  I,  R.  F. 
Stewart.  •  •  *  having  become  insolv- 
ent, and  unable  to  wholly  pay  such  indebted- 
ness as  bus  accrued  against  me,  «  •  * 
and  being  desirous  of  so  disposing  of  my 
property  that  the  same  may  he  used  for  the 
beuetit  of  my  creditors  equally  In  proportion 
to  the  amount  of  my  indebtedness  to  each  of 
them,  do  hereby  assign,  transfer,  and  set  over 
toP.S.  Griffin  •  *  •  all  and  singular, 
each  and  every  article  and  thingowned,  held, 
and  controlled  by  me  in  the  nature  of  chattel 
property  not  exempt  from  sale  on  execution, 
and  each  and  every  right  and  credit  owned, 
held,  and  belonging  to  me  in  my  own  right, 
and  not  exempt  from  execution,  for  the  t>ene- 
Qt  of  all  my  creditors  equally,  giving  and 
granting  unto  my  said  assignee  •  •  * 
full  authority  in  tlie  premises  to  act  for  me, 
and  in  my  place  and  stead  to  sell  and  convert 
into  money  all  and  singular  said  property,  ac- 
cording to  law,  and  therefrom  to  pay  to  each 
and  ail  of  my  creditors  equally,  according  to 
their  established  dues,  and  in  general  to  do 
and  perform  any  and  all  acts  now  or  hereafter 
by  the  statute  in  such  case  made  and  provid- 
ed, and  for  the  benefit  of  each  and  every  of 
my  creditora,  ratably  and  in  proportion  to  the 
amount  of  my  dues  to  each."  Griffin  at  once 
entered  upon  the  duties  of  the  assignment, 
and  gave  notice,  and  flied  an  inventory  and 
report,  as  required  by  law  In  oases  of  general 
assignments  for  the  beneflt  of  creditors.  The 
report  contemplated  by  section  2120  of  the 
Code  was  Bled  January  26,  1888.  On  the 
15th  of  the  next  Novmnber,  A.  R.  Loomis 
filed  In  the  office  of  the  elerk  of  the  district 
court  of  Delaware  t»nnty  a  petition  showing 
that  Stewart  was  indebted  to  him  when  the 
assignment  was  made,  and  that  such  indebt- 
edness had  not  been  paid,  and  asking  fur  an 
order  directing  the  assignee  to  pay  him  &pj-o 
rata  share  of  the  proee«ls  of  the  property  as- 
signed to  liim  by  Stewart  The  petition  was 
entitled  as:  **ln  the  matter  of  the  assign- 
ment of  R,  F.  Stewart."  The  assignee  re- 
fused to  allow  the  claim,  and  on  the  next  day 
after  it  was  filed  Thorpe  Bros.  &  Co.,  oredit- 
tors  of  Stewart,  who  had  filed  their  claim 
within  the  time  required  by  statute,  filed  ex- 
ceptions to  it.  Tlie  exceptions  were  over- 
ruled, and  an  order  granted  directing  the  as- 
signee to  allow  the  daim.  From  that  order 
tbe  assignee  and  Thorpe  Bros.  &  Co.  appeal. 

1.  Appelhints  contend  that  tbe  court  erred 
in  ordering  the  payment  of  the  daim  in  oonr 
troTersy,  for  the  retuon  that  It  was  not  filtfd 
within  the  three  months  required  by  law; 
and  it  appears  that  tlie  funds  of  the  estate 
available  to  pay  creditors  are  not  sufficient  to 
satisfy  the  claims  filed  within  that  time.  If 
the  assignment  In  controversy  is  valid  under 
the  statute,  tiie  position  of  appellants  Is  wdl 
taken.  Lumber  Co.  v.  Meyer.  74  Iowa.  408. 
88  X.  W.  Rep.  117;  HoEindley  t.  Noutse. 
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m  lows,  119, 24  K.  -r.  Hep.  750;  In  re  Holt. 
45  Iowa.  801.  Appellee  does  not  question 
the  saffleienej  of  the  notice  of  asslgnmenU  nor 
does  he  claim  to  have  01ed  his  claim  within 
Uie  time  required  by  law  in  cases  of  general 
assignments  for  the  benefit  of  creditors;  but 
he  insists  that  Uie  assignment  In  question  is 
not  a  genend  aastgnmenl  under  the  statute, 
and  that  this  court  so  held  bi  the  case  of 
Loomls  T.  Stewart,  75  Iowa,  S88,  89  N.  W. 
Bep.  660.  It  was  admitted  fW  the  purpoees 
of  thf^  case  that  Uie  assignor  owned  certain 
reel  estate  not  induded  In  the  assignment. 
But  the  admission  was  made  only  for  the 
pnipose  of  argnment  to  show  that  the  assign- 
ment was  valid  at  common  law,  erm  if  it 
did  not  convey  renl  estate  then  owned  by  the 
assignor.  The  effect  of  the  assignment,  con- 
sidered apart  from  the  facts  in  that  case,  was 
neither  considered  nor  determined.  LF  the 
contrary  were  true,  that  fact  would  not  aid 
appelied,  for  tlie  reason  that  it  Is  not  in  any 
manner  shown  that  the  assignment  consid- 
ered in  that  case  was  the  same  as  the  one  in- 
volved in  this.  Ko  claim  of  that  kind  is 
made  In  the  record,  as  shown  by  theabetract. 
The  cases  are  not  the  same;  and  If  it  be  true 
that  both  involve  the  same  assignment,  we 
cannot  take  judicial  notioeof  the  fact.  Enix 
V.  Miller.  54  Iowa.  551.  6  17.  W.  Bep.  722; 
Baker  v.  Mygatt.  14  Iowa,  131.  AVhile  the 
assignment  in  question  does  not  refer  to  real 
estate  In  terms,  yet  it  was  evidently  designed 
to  be  a  general  assignment  for  the  benefit  of 
(^editors  under  the  statute,  and  uatil  the  con-  j 
(mry  appear  we  must  presume  that  it  was 
designed  to  include  all  the  property  subject 
to  execution  which  the  assignor  then  owned. 
Me^er  v,  Sanden,  6  Iowa,  68.  There  is 
nothing  in  the  record  wliieh  tends  to  show 
tliat  Stewart  owned  real  estate  when  the  as- 
signment was  made,  nor  that  it  was  not  de- 
signed to  convey  all  Uie  property  subject  to 
axecuiion  which  he  tlien  owned. 

2.  The  record  justifies  the  conclusion  that 
Stewart  intended  to  make  an  assignment  for 
the  benefit  of  creditors  under  the  provisions 
of  the  statute,  and  that  his  assignee  has  been 
governed  by  those  provisions  in  what  he  has 
done  by  virtue  of  the  assignment.  Appellee 
has  recognized  the  assignment  by  filing  his 
claim  and  asking  for  the  order  wliich  was 
granted  by  the  district  conrt.  It  is  true  that 
his  petitiou  designates  the  assignment  as  a 
partial  or  common-law  assignment,  but  liis 
proceeding  was  not  in  the  nature  of  a  pro- 
ceeding in  equity  to  enforce  a  trust,  but 
ratlier  one  under  the  statute  to  obtain  the 
benefit  of  its  provisions  regulating  genera- 
assignments.  We  do  not  think  he  can  be 
permitted  to  adopt  those  provisions  which 
are  favorable  to  him  and  reject  the  remaining 
ones.  May  v.  Wannemacher,  111  Mass.  2U7 ; 
Littlejohn  v.  Tiimer,  40  N.  W.  Hep.  621; 
Copper  Co.  v.  Babbitt.  74  N.  T.  403 ;  Burrill, 
Assignm.  g  289.  Having  invoked  the  aid  of 
the  statute,  appellee  is  entitled  to  relief  only 
according  to  its  provisions.  IL  appears  that 
the  funds  availaL>le  to  pay  creditors  are  not 


sufficient  to  satisfy  such  dalmB  rs  were  filed 
within  three  months  from  the  time  due  no- 
tice was  given  by  the  assignee.  The  claim 
of  appellee  not  having  been  filed  within  that 
I  time,  he  is  not  entitled  to  share  in  the  divi- 
dends. The  order  of  the  district  court  ia  re- 
versed. 


In  n  AwiOKMBHT  or  Btbwabt. 
OBAiTGBa  V.  Onmnr  et  oL 
(Otprvme  Cowt  of  Impa.   Oct  17, 1880.) 

Appeal  from  district  court,  Delaware  county;  J. 
J.  Kbt,  Jud^a 

Appeal  from  an  order  allowing  a  claim  against 
the  estate  of  K.  F.  Stewart,  losolvent. 

J.  B.  Satterlee  and  Yoran  A  Arnold,  for  appOt- 
lants.  Blair,  I>urham  A  JYorrU,  for  appellee. 

SoBiireoN,  J.  The  facts  involved  In  this  ease  are 
M  nearly  Uke  those  considered  In  Loomls  v.  OrllBn, 
ante,  980,  (decided  at  the  present  term  of  ihts 
oourt,)  that  what  we  said  In  that  case  applies  to 
this.  Following  the  decision  in  that  case,  the  or. 
der  of  the  dlstiut  oourt  Is  reversed. 


State  «.  Donahob. 
(Supreme  Court  of  Iowa.  Oct  IS,  1880.) 
HOMioiDi— SBU-DsnnsK— BuBDBH  or  Fboov. 
1.  Where  there  is  evidence  on  a  trial  for  mur- 
der that  deceased  was  quarrdsome.  vindictive,  and 
dangerous,  while  defendant  was  anlet  and  peace- 
able; that  there  was  bad  feeling  oetween  them; 
that  deoeased  had  nttered  threats  aipdnst  defend- 
ant, who  had  been  notified  of  thrai;  that  deceased 
came  on  defendant's  premises,  and  advanced  on  de- 
fendant with  something  that  looked  Uke  a  pistol 
j  in  his  hand ;  and  that  defendant  shot  and  klUed 
him,  after  calling  on  him  to  halt,— a  proper  case  is 
presented  for  the  jury  to  be  fuUy  instructed  on  the 
law  of  self-defense, 

SL  a  charge  In  regard  to  self-dflfanse,  wbioh 
fails  to  state  the  role  tiutt  d^endant  has  a  right  to 
view  theritnatlon  as  an  wdlnarlly  pmdent  man,  and 
act  on  the  apparent,  rather  than  the  real,  danger,  is 
erroneous. 

8.  The  burden  Is  on  the  prosecution  to  prove 
beyond  reasonable  doubt  that  a  kUling  was  not  ex- 
cusable by  reason  of  Belf-defense. 

Appeal  from  district  court,  Cass  county; 
Georob  Gabson.  Judge. 

The  defendant  was  Indicted  for  the  murder 
of  one  Lawrence  Dolan.  Upon  a  trial  be  was 
convicted  of  manslaughter,  and  sentenced  to 
imprisonment  in  the  State  penitentiary  for 
seven  years.    He  appeals. 

C.  Bryant,  B.  WUlard,  and  L.  L.  Delano, 
for  appelant.  John  W.  Scott,  Go.  Atty., 
and  /.  r.  Atone,  Atty.  Gen.,  tor  the  State. 

BoTHBOGK,  J.  1.  There  is  no  dispute  that 
Lawrence  Dolan  is  dead,  and  that  he  came  to 
his  death  by  a  gun-shot  wound  inflicted  by 
the  defendant.  Theonlyquestionwhlch  the 
Jury  in  the  court  below  was  required  to  de- 
termine was  whether  the  homicide  was  ex- 
cusable on  the  ground  of  self-defense.  It 
appears  from  the  undisputed  facts  in  the 
case  that  Dolan  Was  the  owner  of  a  farm  of 
240  acres  In  Cass  county,  upon  which  he, 
with  his  family,  resided.  The  farm  consist- 
ed of  three  contiguous  80-acre  tracts,  the 
length  of  each  80  being  east  and  west.  The. 
house  in  which  deoeased  and  his  family  re- 


Digitized  by 


298 


NORTHWESTEEN"  REPORTER,  Vol.  43, 


(Iowa. 


aided  was  near  the  aonth  line  of  thefarin. 
One  Barrett  owned  an  80-^re  farm  adjoin- 
ing tlw  Dolan  farm  on  the  north.  Barrett 
and  Dolan  had  differences  in  regard  to  the 
maintenance  of  a  partition  fence  on  a  line 
between  the  farms.  Their  contentions  led 
to  litigation,  which  in  one  instance  was 
carried  to  this  coart.  See  Barrett  v.  Dolan. 
71  Iowa.  94,  82  N.  W  Rep.  189.  Barrett 
leased  bis  farm  to  the  defendant*  and  the 
trouble  In  regard  to  the  line  fence  continued 
between  the  deceased  and  the  defendant. 
Under  the  decision  of  this  couft,  the  de- 
ceased was  under  obligations  to  maintain  his 
part  of  a  partition  fence.  He  not  only  failed 
and  refused  to  do  so,  but  removed  part  of  the 
fence  already  there.  Douahoe,  the  defend- 
ant, used  the  greater  part  of  the  80-acre 
farm  for  a  cattle  pasture,  and  tn  the  year 
1887  the  defendant  had  his  land  adjoining 
the  Barrett  farm  in  corn.  When  Donahoe, 
the  defendant,  tamed  his  cattle  in  the  past- 
ure they  crossed  the  line  and  went  into 
Dolan's  corn.  Dolan  distrained  them,  and 
the  defendant  brought  an  action  of  replevin 
before  a  justice  of  the  peace,  and  a  trial  was 
had,  and  Dolan  was  defeated.  As  was  per- 
fectly natural,  there  was  enmity  between  the 
parties.  A  few  days  after  the  trial  the  de- 
fendant's cattle  crossed  over  the  line,  and  the 
defendant  and  his  hired  man,  named  Buctian- 
an,  started  after  them  on  horse-back,  each 
one  of  them  taking  a  gun.  They  went  over 
the  line,  and  down  on  Dolan's  land  by  a 
traveled  track  which  runs  through  his  farm 
north  and  south.  They  did  not  see  any  cattle, 
and  were  informed  by  one  of  Dolan's  hired 
men  that  the  cattle  twd  gone  south.  Don- 
ahoe and  Buchanan  turned  and  rode  back. 
DoIhu  and  his  son  saw  the  men  on  horse- 
back, and  pursued  or  followed  them  up  to  and 
over  the  line  between  the  farms.  After 
crossing  the  line,  Donahoe  dismounted  from 
his  horse,  and  as  the  deceased  approached 
the  line,  Donahoe  warned  him  to  stop.  The 
deceased  crossed  over  the  line,  and  while 
rapidly  advancing  towards  Donahoe,  and  at 
a  distance  of  some  80  feet,  Donahoe  fired  his 
gun,  the  charge  of  which  struck  Dolan,  from 
which  he  almost  instantly  died. 

If  the  above  were  all  the  facts  attending 
the  tragedy,  the  defendant  would  undonbt. 
edly  be  guilty  of  a  criminal  homicide.  But 
there  was  evidence  in  the  case  which  en- 
titled the  defendant  to  have  presented  to  the 
jury  the  law  upon  excusable  homicide  by  rea- 
son of  self-defense.  A  large  number  of  wit- 
nesses for  the  defense  testitied  that  the  repu- 
tation of  deceased  was  that  of  a  quarrelsome, 
vindictive,  and  dangerous  man,  and  that  the 
defendant  was  a  peaceable,  quiet,  and  unof- 
,  fenslve  citizen.  Indeed,  there  is  no  conflict 
in  the  evidence  upon  these  questions  of  char- 
acter or  reputation,  and  the  evidence  further 
shows  that  deceased  had  frequently  made 
threats  against  the  defendant.  The  hired  man 
of  defendant,  who  was  with  him  when  the 
tragedy  occurred,  and  who  was  jointly  in- 
dicted with  the  defendant,  testided  that  a 


few  days  before  the  killing  he  went  to  Do- 
lan's home  at  the  instance  of  the  defendant, 
and  asked  him  if  he  would  fix  his  fence,  and 
that  Dolan  made  no  promise  to  do  so,  but 
said  that  if  Donahoe  or  any  of  bis  agents 
came  into  his  place  they  must  come  armed, 
and  prepare  to  look  out  for  themselves.  He 
also  made  threats  to  take  the  life  of  Donahoe 
to  others.  All  these  threats  and  warnings 
were  communicated  to  Donahoe,  and  it  was 
in  evidence  that  when  Donahoe  started  to  go 
to  Dolan's  field  for  his  cattle  be  stated  that 
he  would  take  **his  gun  to  defend  himself  if 
he  had  to;  that  he  was  afraid  to  go  without 
it**  And  the  hired  man,  Buchanan,  testi- 
fied that  as  Dolan  approached  the  line  Don- 
ahoe warned  him  not  to  cross  it,  and  that 
Dolan,  who  was  advancing  rapidly,  did  not 
halt,  and  that  as  be  advanced  he  raised  his 
right  arm,  and  pointed  what  appeared  to  b* 
a  revolver  at  Donahoe,  and  that  he  held  this 
revolver  in  that  position  when  Donahoe  fired 
his  gun.  The  son  of  Dolan  was  with  him, 
and  be  testified  that  his  father  had  no  revolv- 
er, and  made  no  menace  as  though  be  was 
about  to  shoot.  There  was  great  conflict  In 
the  evidence  as  to  whether  Dolan  owned  or 
carried  a  revolver.  The  preponderance  of 
evidence  Is  probably  to  the  effect  that  lie 
owned  a  weapon  of  that  kind,  and  that  at 
times,  at  least,  he  carried  it  tn  a  hip  pocket 
Ko  revolver  was  found  upon  his  person  after 
he  was  shot,  and  if  he  had  one  at  that  time  it 
was  removed  by  his  son  after  the  shooting. 

We  have  stated  the  above  facts,  not  for  the 
purpose  of  commenting  upon  the  effect  nor 
the  weight  of  the  evidence.  Those  are  con- 
siderations for  the  Jury.  But  our  purpose  is 
to  show  that  the  facts  in  the  case  demanded 
a  clear  and  plain  statement  to  the  jury  of  the 
law  pertaining  to  self-defense,  and  for  the 
further  purpose  of  oonsidering  an  objection 
to  certain  evidence  introduced  by  the  state. 
Many  objections  were  made  by  the  defendant 
to  the  introduction  of  evidence  on  the  part  of 
the  state,  and  to  the  exclusion  of  evidence  of- 
fered by  the  defendant.  Some  of  these  ob- 
jections are  so  manifestly  without  merit  that 
we  must  decline  to  discuss  them.  Other  ob- 
jections are  not  well  taken  in  point  of  fact, 
the  court  having  practically  admitted  or  re- 
jected the  evidence  when  presented  in  an- 
other form.  One  ruling  of  the  court,  how- 
ever, demands  attention.  Mr.  Walker  was 
a  witness  for  the  state.  He  was  permitted, 
against  the  defendant's  objection,  to  testify 
that  he  was  the  attorney  for  Dolan,  and  con- 
ducted his  side  of  the  replevin  case  before  the 
justice  of  the  peace  above  referred  to;  that 
on  the  day  after  the  trial  he  told  deceased 
that  "he  [deceased]  could  not  afford  to  go  on 
with  the  law  suits  in  that  shape, "  and  that 
he  and  Donahoe  ought  to  settle;  and  that 
Dolan  suld  he  would  make  the  attempt  to  do 
it,  but  that  he  did  not  believe  that  Donahoe 
would  have  anything  to  do  with  it.  We  can 
conceive  of  no  ground  upon  which  the  testi- 
mony was  admissible.  It  was  introduced  in 
rebuttal.   It  was  surely  not  competent  as  re- 
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bntUng  ttie  erldenee  of  deceased's  repnttttlon 
as  a  qusmtoome,  Tindictlve,  and  dHngerous 
man.  If  introdaced  fat  thepnrposeof  show- 
ing that  the  d^endant  was  coDtentions,  and 
not  disposed  to  setUe*  it  was  tbe  merest  hear- 
N^;  and  if  tor  the  parpose  of  rebntUng  the 
eridenra  of  defenduit's  good  character  as  a 
law-abiding  and  peaceable  citizen,  it  was 
plainly  inadmissible.  It  had  no  connection 
with  the  body  of  tbe  crime  charged*  and  we 
flm  to  find  any  reason,  good  or  bi^,  in  tbear- 

gnment  of  coonsel  for  the  state,  by  which  It 
I  sooght  to  sustain  this  ruling  of  the  court. 
"We  are  satlsfled  the  ruling  was  wroneous, 
and  yet  we  have  not  thou^  It  neossssry  to 
eonsider  whetlier  tbe  evidence  is  of  enough 
Importance  in  the  case  to  dnnand  a  rerersat. 
beoune  we  luve  concluded  that  the  Judgment 
must  be  reversed  on  other  grounds,  which 
we  will  now  proceed  to  consider. 

2.  As  we  have  satd,  it  was  the  defendant's 
light  to  have  tbe  question  of  self-defense 
pulnly  deB  ned  in  the  instructions  oi  the  court 
to  the  jury.  The  killing  was  admitted,  but 
tbe  deft>ndant  claimed  that  it  was  done  in 
Nlf-defense.  The  court  instmeted  ttie  jury, 
In  part,  as  follows:  "(10)  Befbie  the  killing 
of  a  human  being  will  be  justified  In  Utw  it 
must  be  made  to  appear  that  the  person  ac- 
cused of  sacfa  killing,  while  In  the  porsnit  of 
bis  own  business.  Is  assaulted  under  such  cir- 
cumstances as  Indlcatesa  parpose  on  the  part 
of  the  assailant  to  take  -the  life  of  tlie  person 
aMailed.  or  to  do  him  some  great  bodily  in- 
jury. But  befrae  the  person  assailed  will  be 
jostified  in  taking  the  life  of  his  assailant  it 
Is  the  daty  of  tlw  person  assaulted  or  attacked 
to  retire  to  what  to  termed  In  law  a  *  wall  *  or 
•ditcb'  beftne  be  is  justified  in  taking  the 
life  of  hto  assailant.  But  when  the  assault 
to  made  with  a  dangerous  or  deadly  weapon, 
and  in  so  fierce  a  manner  as  not  to  allow  the 
party  tlius  assaulted  to  retire  without  great 
danger  to  bis  life  or  of  great  l>odlly  injury, 
in  such  case  he  is  not  required  to  retreat,  if 
aoeb  assault  shall  appmr  to  a  reasonably  pro- 
dent  man  that  such  danger  is  imminent,  and 
cannot  safely  be  avoided  by  retreating.  (11) 
But  when  the  attack  is  not  of  tiiat  character 
that  would  Indicate  to  a  reasonable,  prudent 
man  that  the  assailant  had  the  ability  d  In- 
fiicting  upon  him  such  morbid  or  serious  bod- 
ily injury,  as  an  assault  without  a  weapon  of 
any  kind  by  a  quarrelsome  and  violent  roan, 
then  there  is  no  reason  fur  the  belief  by  the 
person  attadced  that  his  person  was  in  dan- 
ger of  death  or  great  bodily  harm,  but  that 
an  ordi  nary  battery  was  all  that  was  intend- 
ed by  tbe  assailant,  and  all  that  he  had  reason 
to  fear  from  the  acts  of  his  assailant,  nnd  in 
such  event  the  party  assailed  has  no  right  to 
take  tJM  life  of  the  assailant.  Nor  will  a 
trespass  upon  another  justify  the  use  of  dead- 
ly weapons  to  expel  the  trespasser. "  These 
instructions  entirely  omit  the  important  re- 
quirement that  it  is  incumbent  on  the  state 
to  prove  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt.  Thereadingof  themrather 
indicates  to  tbe  mind  that  the  burden  is  on 


the  defendant  to  show  that  be  Is  excnsnble 
by  reason  of  self-defense.  And  tbe  instruc- 
tions are  not  clear  in  other  respectai.  The 
first  clause  or  sentence  of  the  tenth  Instrno- 
tlon  requires  the  assault  which  will  excuse  a 
homicide  to  be  such  as  "indicates  a  purpose 
on  tiie  part  of  the  assailant  to  take  the  life  of 
the  person  assailed,  mr  to  do  him  some  great 
bodily  injury."  The  tiiought  that  the  ho- 
cused  has  the  right  to  view  the  situation  as 
an  ordinarily  prudent  man,  and  act  upon  the 
apparent,  rattwr  than  the  resl,  danger  to 
which  he  to  exposed,  to  not  set  forth  as  it 
should  be.  The  evidence  in  the  case,  intro- 
duced by  tbe  state,  demanded  proper  Instruo- 
tions  upon  this  feature  of  Uie  case,  and  the 
jury  are  not  chained  in  any  part  of  the  in- 
structions that  the  burden  Is  on  tbe  state  to 
show  that  tbe  killing  was  not  excusable  by 
reason  of  self-defense.  This  was  error.  State 
V.  Cross.  68  Iowa,  180,  26  N.  W.  Bep.  62; 
State  T.  Dillon.  88  TSf,  W.  Rep.  626.  Excep- 
Hons  were  taken  to  other  Instructions,  which 
we  do  not  think  it  necessary  to  consider. 
We  sre  not  prepared  to  say  they  are  errone> 
ous,  and  for  that  reason  express  no  opinion 
in  relation  to  them.  For  the  errors  above 
pointed  out  the  judgment  will  be  reversed. 


QmiAX  e.  Sbbbts. 

(Supreme  Court  of  Iowa.   Oct  Id,  1889.) 
WaiT»— MARRuaB— Btidknck— Dowsa. 

1.  Acommission addressed to'*an7notar7pQb- 
llo  wltblo  and  for  Dauphlo  Co.,  Pa., "  aufflcleDtlj 
desienates  the  countj  and  state  id  which  he  Is  au- 
tborued  to  act. 

9.  The  mairlagB  oertlfloats,  and  the  testimony 
of  two  witDesBeahavlDvpwaonal  kuowtedKeof  th« 
facts,  who  are  not  cootradlcted,  as  to  a  marriage, 
are  safflctent  erldence  thereof. 

8.  A  divorce  wUl  oot  be  presumed  where  there 
is  DO  evidenoe  condnot  InooDststent  with  the 
oontiDuaDce  of  the  marriage  relation  on  the  part 
of  tbe  wife,  though  the  bnsband  has  deserted  her 
and  married  again. 

4.  Where  a  wife  claims  dower,  proof  that  a  perw 
son  beariog  her  busbaDd's  oame  acquired  title  to 
the  land,  which  ber  hunband  subsequently  con- 
reyed,  is  a  sufBeient  sbowing  of  identity  to  estab- 
lish her  hosband's  UUe  to  the  lead,  in  the  ebeenoe 
of  any  attempt  to  show  that  there  wen  two  par- 
sons bavins  tbe  same  name. 

5.  A  widow  clattaed  dower  in  the  eastern  half 
of  certain  mortgaged  property,  and  the  decree  rec- 
ognized that  right,  but  the  proof  showed  that  bar 
husband  bad  owned  only  the  western  half.  The 
cblef  controrersy  was  as  to  her  marriage  and  con- 
sequent interest  In  any  of  such  mortgaged  property, 
and  tbe  decree  directed  the  sale  of  the  whole  and 
reserved  to  the  widow  the  value  of  berduwer  inter- 
est,  field,  that  tlie  variance  was  not  fataL 

Appeal  from  dtotrldt  court,  Franklin  coun- 
tyi  John  L.  Stevens.  Judge. 

Action  to  recover  the  amount  due  on  two 
promissory  notes,  and  to  foreclose  amortgage 
given  to  secure  their  payment.  Sarah  K. 
Sheets  claims  a  dower  interest  in  a  part  of  the 
mortgaged  premises,  and  a  decree  was  ren- 
dered in  her  favor.  From  that  decree  ptoln- 
tiff  appeato. 

ray/or  (£J?iM:ft«,  for  appelant  D.IF.ZTm- 
leif,  for  appellee. 
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RoBTNSOir,  J.  The  mortgage  involved  In 
tliis  action  was  executed  by  Susan  Parriotton 
the  K.  E.  ^  of  section  2'2,  township  91,  range 
21,  in  Franklin  county,  to  spcurathe  payment 
of  two  notest  amounting  to  tli&OO.  extrusive 
of  interest.  The  mortgagor  was  mad«  a  parly 
defendant,  and  a  decree  was  rendered  against 
her  and  in  faTor  of  plaintiff  on  the  26th  day  of 
May,  1887  Sarah  K.  Sheets  claims  a  dower 
interest  In  a  part  of  the  mortgaged  premises 
«a  the  widow  of  John  W.  Sheets,  deceased. 
The  cause  was  tried  as  to  her  clnim.  and  a  de- 
cree rendered  in  her  favor  on  the  7th  day  of 
September.  1888,  and  from  that  decree  the 
appeal  is  taken. 

1.  A  motion,  Sled  by  appellant,  to  suppress 
certain  depositions  taken  on  behalf  of  appel- 
lee, WHS  overruled.  The  depositions  were 
taken  pursuant  to  a  commission  addressed: 
"Toany  notary  public  within  and  for  Dauphin 
Co.,  Pa."  It  is  insisttfd  by  appe  llant  that  the 
designation  of  the  notary  is  insufficient,  for 
the  reason  that  the  nam^  of  the  county  and 
fitate  in  which  he  is  authorized  to  act  are  not 
stated.  But  It  is  a  matter  of  commou  knowl- 
edge tliat  "Co."  is  used  as  an  abbreviation  of 
"cimnty"  and  "Pa."  as  an  abbreviation  of 
"Pennsylviinia,"  and  proof  of  such  facts  was 
not  required.  See  1  Amer.  &  Eng.  Cyclop. 
Law,  15,  Tit.  "Abbreviations."  The  abbre- 
viations were  so  used  in  tlie  commission  tliat 
they  could  have  had  no  other  meanings  than 
those  nami  d ;  hence  there  was  no  ambiguity, 
and  no  sufficient  ground  for  the  objection  of 
appelliint.  No  other  question  raised  by  the  mo- 
tion to  suppress  the  deposition  having  been 
discussed  by  counsel,  no  other  will  be  con- 
sidered by  us. 

2.  Appellee  claims  that  she  was  married  to 
John  W.  Sheets  in  Dauphin  county.  Pennsyl- 
vania, on  the  12th  day  of  March,  1857;  that 
they  lived  together  as  husband  and  wife  for 
two  years,  when  he  deserted  her;  and  that 
they  had  two  children,  one  of  which  was  born 
about  a  year  before  their  marriage.  Sheets 
never  lived  with  appellee  after  his  alleged  de- 
sertion, aKhough  he  visited  her  once  about 
six  years  after  tliat  time,  and  visited  relatives 
in  the  county  in  which  she  resided  several 
times  after  he  left  her.  In  March,  1868,  he 
married  Miss  Maggie  Moses  in  Illinois,  and 
lived  with  her  several  years.  They  were  re- 
puted to  he  husband  and  wife,  and  had  two 
children.  That  marriage  was  contracted  on 
the  part  of  Miss  Moses  in  good  faith,  and 
with  the  t)elief  that  it  was  valid.  In  1874 
slie  obtained  a  divui-ce  from  Sheets  on  the 
ground  of  inhuman  treatment.  In  October, 
1882,  he  married  Harrfet  Kibbe  In  Franklin 
county,  and  lived  witti  her  until  his  dei^h, 
in  October,  1883.  On  the  18th  day  of  Au- 
gust, 1869,  Sheets  acquired  title  to  tlie  weet 
lialF  of  the  quarter  section  upon  which  plain- 
tiff's mortgage  was  given,  and  on  the  18th 
day  of  the  next  December  he  conveyed  it  to 
a  grantor  in  the  chain  of  title  through  which 
plitintifl  claims.  It  Is  not  claimed  that  ap- 
pellee joined  in  tlut  conveyance,  nor  in  any 
other  which  had  the  effect  to  relinquish  hat 


Interest  in  the  mortfraged  premises.  It  la 
contended,  however,  that  her  alleged  mar- 
riage is  not  established  by  the  evidence.  If 
so  much  of  her  evidence  as  is  incompetent 
under  the  statute  be  disregarded,  tlie  evi- 
dence remaining  is  sufficient  to  show  that  she 
was  married  as  claimed.  Two  of  her  neigh- 
Ixirs.  who  had  personal  knowledge  of  the  facts, 
testify  to  iier  marriage,  and  to  her  living  with 
Sheete,  and  having  children  by  him,  ami  the 
certiQcate  of  marriage  was  also  intRxlaced 
in  evidence.  This  testimony  is  nut  contra- 
dicted. 

3.  It  is  claimed  that,  even  If  the  marriage 
was  contracted  as  alleged,  yet,  under  the 
facts  of  the  case,  a  divorce  will  be  presumed 
under  tlie  rule  announced  in  Bianchard  v. 
Lambert,  43  Iowa,  229.  We  do  not  think 
this  case  is  witliin  that  rule.  In  that  case 
each  party  to  tlie  first  marriage  claimed  to 
have  contracted  a  subsequent  marriage,  and 
it' was  held  that  it  would  be  presumed  that 
the  relations  created  by  the  first  marriage  had 
been  dissolved  by  divorce.  It  was  said  in 
Ellis  V.  Ellis,  58  Iowa,  720,  13  N.  W.  Kep. 
65, — a  case  similar  to  this, — that  "there  must 
be  Something  based  on  the  acts  and  conduct 
of  both  parties  Inconsistent  with  the  contin- 
uance of  the  marrii^e  relation,  before  the 
presumption  should  he  indulged"  that  a  di- 
vorce had  been  granted.  Nothing  of  that 
kind  on  the  part  of  the  appdiee  is  shown  la 
this  case. 

4.  It  is  said  that  the  evidence  fails  to  show 
that  John  W.  Sheets  was  ever  the  owner  of 
any  portion  of  the  mortgaged  premises.  It 
Is  shown  that  a  person  of  that  name  acquired 
title  to  the  west  half  of  the  mortgaged  quar- 
ter section,  and  that  the  husband  of  appi*IIee 
conveyed  the  same  land  to  another  by  war- 
ranty deed.  In  the  absence  of  any  attempt 
to  show  that  there  were  two  persons  l)earing 
the  same  name,  we  think  the  showing  of 
identity  is  prima  faaU  sufficient.  Hatcher 
V.  Eocheleau,  18  N.  Y.  87;  Gitt  v.  Watson, 
18  Mo.  276;  Abb.  Tr.  Ev.  56.  The  pre- 
sumption  of  identity  is  strengthened  by  the 
fact  that  the  husband  of  appellee  resided  in 
Franklin  county,  where  the  land  was  situ- 
ated, when  he  conveyed  ft. 

5.  Appellee  alleges  in  her  answer  that  she 
is  entitled  to  dower  in  the  east  half  of  the 
mortgaged  premises,  and  the  decree  of  the 
district  court  recognizes  that  to  be  the  case ; 
but  tlie  proof  sliows  that  her  late  husband 
only  owned  tliewest  half.  Appellant  insists 
that  this  is  a  fatal  variance;  but  we  tliink  the 
variance  was  little  more  than  aclericd  error. 
The  petition  alle^fes  that  appellee  claims  an 
interest  in  the  mortgaged  premises.  The  an- 
swer avers  that  the  interest  so  claimed  is  a 
dower  Interest.  The  chief  controversy  in 
the  conrt  below  was  in  regard  to  tlie  exlst> 
enceof  the  marriage  relation  between  herself 
and  John  W.  Sheets  at  the  time  of  his  death, 
and  her  ri^ht  of  dower  in  the  mortgaged 
land;  not  her  interest  in  one-half  of  it  rather 
than  In  the  other.  The  evidence  shows  that 
her  right  attached  to  the  west  half.   It  i» 
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agreed  by  the  parties  to  this  appeal  that  the 
Taltte  of  the  land  in  controversy  during  the 
year  1884  was  S15  per  acre.  The  decree 
against  Susan  Farriott  provides  for  the  sale 
of  all  the  mortgaged  premises,  and  orders 
*'that  as  to  the  sum  of  S400  of  the  above 
Judgment  gainst  the  defendant  Susan  Far- 
riott, which  it  is  agreed  by  Sarah  K.  Sheets, 
defendant,  is  the  mHximum  amount  of  her  in- 
terest, execution  Is  stayed  without  bond  un- 
til the  further  order  of  the  court  In  tlie  prem- 
ises,  and  subject  to  the  orders  of  this  court. " 
No  one  complains  of  that  decree.  It  had  the 
effect  to  hold  8400  of  the  proceeds  of  the  sale 
<tf  the  mortgaged  premises  subject  to  the  f  ur- 
ther  onjeraof  the  court.  The  appellee,  in  the 
praj'er  cf  her  answeri  which  is  in  the  nature 
of  a  crosB-peUtion,  aska  that  her  dower  inter- 
est be  decreed  paramount  to  the  li  en  of  plal  n- 
tlfTs  mertgHge,  and  that  an  order  be  made 
to  turn  over  to  her  the  value  of  her  dower  in- 
terest, to-wit.  the  sum  of  $400.  That  the 
sum  named  was  the  value  of  her  interest  is 
shown  by  the  stipulation  as  to  value.  The 
decree  from  which  this  appeal  la  taken  fixed 
the  value  of  appellee's  i-ight  at  that  sum,  and 
ordered  its  payment  to  the  clerk  of  the  court 
for  the  use  of  appellee,  together  with  Ousts. 
The  decree  further  provides  that  appellee 
should  have  jmlgtuent  against  appdtant  for 
said  sum,  with  costs.  We  discover  nothing  in 
the  record  to  justify  a  judgment  against  ap^iet- 
lant  for  ttie  value  of  the  dower  Interest  of  ap- 
pellee. She  is.  entitled  to  have  her  claitn  en- 
forced against  tho  proceeds  of  the  sale  of  tlie 
west  half  of  the  mortgaged  premises,  and  is 
entitled  to  judgment  against  appellant  for 
costs.  The  decree  of  the  district  court  Is 
modi  tied  sod  affirmed. 


Martin  v.  Central  Loah  ft  TRvar  Co. 

(SuproM  Cowt  of  lawa.  Oct  16, 1889.) 
.  IConaAOH— WAnm— BsTOFPBt. 
Where  a  loan  oompaiiTatlpiilatee  that  ■  cer- 
tain loan  shall  be  a  first  lien  on  the  borrower's 
tand,  and  to  that  end  appointB  an  affent  to  procure 
the  aiacharge  of  existing  lleos  out  of  suob  loan, 
and  sends  to  him  a  draft,  payable  to  a  mortgagee 
of  the  land,  who  had  no  previous  knowledgeof  the 
iBtwitlon  of  the  loan  oompany  to  pay  off  his  mort- 
gage, and  who  was  Induced  by  the  ^ent  to  indorse 
aOMi  draft  with  the  nnderstanding  that  his  claim 
should  be  paid  sabsequentiy,  his  lodoraemeDt  can- 
not be  regarded  aa  a  pannent  of  his  claim,  nor  a 
waiver  or  eau^pel  as  to  bia  mortgage. 

Appeal  from  district  court,  O'Brien  coun- 
ty; SooTT  M.  Ladd,  Judge. 

The  issues  of  this  action  are  as  to  the  pri- 
ority of  mortgages  held  by  the  pai  ties  respect- 
ively. The  district  court  gave  judgment  for 
the  plaintiff,  from  which  the  defendant  ap- 
peals. * 

Hughe*  ifi  Hfutinga,  for  appellant.  Parh- 
•r  A  JHehardtoth  for  appellee. 

Granger,  J.  D.  W,  Kenyon  and  others  are 
co-defendants  with  the  Central  F^n  &  Trust 
Compimy.  The  Cenbral  Loan  &  Trust  Com- 
pany alone  ap{feal8.   There  is  no  Important 


dispute  as  to  the  facts  of  this  case,  and  they 
are  briefly  as  follows:  The  plaintiff  sold  to 
the  detendant  Kenyon  80  acres  of  land,  and 
took  a  mortgage  to  secure  $300  of  the  pur> 
chase  price.  Kenyon,  owning  160  acres  of 
Und,  desired  a  lonn  of  91,500,  and  in  writing 
appointed  George  H.  Elliott  and  G.  N.  Ly- 
ons as  agents  to  procure  it;  the  appointments 
being  separate.  The  loan  was  obt^Uned  from 
the  Central  Loan  &  Trnst  Company.  At  the 
time  of  this  loan  there  were  other  Incum- 
brances on  the  land,  including  one  to  the 
school  fond  tit  O^Brlen  county.  By  agree- 
ment between  Kenyon  and  the  loan  and  trust 
company  the  mortgage  of  the  company  was 
to  bettie  first  lien  on  Uie  land, and  it  was  un- 
derstood that  the  money  secured  by  the  loan 
from  the  company  was  to  be  used  to  pay  off 
and  cancel  prior  liens.  It  does  not  appear 
from  the  record  that  Martin  had  knowledge 
of  the  contrat^t  or  arrangement  between  Ken- 
yon and  the  loan  and  trnst  company.  For 
the  purpose  of  paying  oft  the  prior  incum- 
brances the  loan  and  trust  company  sent  to 
C.  N.  Lyons  certain  drafts,  and  among  them 
was  one  payable  to  tlie  order  of  the  plaintiff, 
in  these  words:  "Des  Moines.  Iowa,  Aug. 
21, 1886.  Central  Loan  A  Trust  Co.:  Pay  to 
theorder  of  N.  L.  Martin,  Esq.,  three  hundred 
dollars.  D.  B.  Lyons,  Treas.  To  Chemical 
National  Bank. New  York."  C.N.  Lyons  de- 
livered the  draft  to  Elliott,  with  instructions 
to  take  it  to  Martin,  and  have  liim  indorse  It, 
wliich  was  done,  and  the  draft  was  paid  to 
Elliott  by  the  bank  at  SutherLind.  Of  the 
money  C.  N.  Lyons  took  ClOO,  and  directed 
Elliott  to  take  $200.  and  pay  Judgraenbs  and 
taxes  BO  for  as  it  would  go.  Elliott  paid  out 
part  of  the  |t200  as  directed,  and  kept  the 
balance.  Martin  received  no  part  of  the 
proceeds  of  the  draft  The  other  drafts  sent 
to  0.  N.  Lyons  were  applied  in  the  dis- 
charge ot  Incumbrances,  so  far  as  the  record 
discloses.  The  draft  designed  for  Martin 
was  duly  paid  in  New  York,  and  rt^tumed  to 
the  loan  and  trust  company.  Other  facts,  as 
shown  by  the  evidence,  may  be  noticed  in  the 
discussion  of  the  question  involved. 

The  prominent  point  of  contention  In  the 
case  is  as  to  the  legal  effect  of  the  conduct 
of  Martin  in  Indorsing  the  draft,  whereby 
Elliott  olitaioed  the  money  designed  by  the 
loan  and  trust  company  to  dischHrge  his  lien 
by  the  payment  of  iiis  claim.  The  viewa 
of  the  parties  are  not  in  exact  accord  as  to  the 
character  in  which  C.  N.  Lyons  acted  in  the 
receipt  and  disposition  of  the  drafts.  Tlte 
plaintiff  is  indlned  to  regard  him  as  the 
agent  of  tlie  loan  company,  while  the  com- 
pany. In  argument,  tr«>at  him  as  the  agent 
of  Kenyon.  There  is  no  pretense  that  he 
was  the  agent  for  Martin,  unless  Martin  made 
him  such  by  Intrusting  him  with  the  draft 
after  the  indorsement.  We  think  the  record 
shows  quite  clearly,  when  all  considered,  that 
as  to  the  paymento  of  liens  and  some  other 
matters  connected  with  the  loan  the  com- 
pany relied  on  Lyons  to  act  for  it.  A  prom- 
inent featare  of  the  transaction  in  tbis 
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spect  is  the  fact  thnt  the  borrower  was  not 
to  receive  the  money  loaned,  except  a  residue 
after  the  discharge  of  incumbrances;  and 
there  is  a  manifest  showing  that  the  com- 
pany andertook  to  guard  its  interests  in  this 
respect  with  care.  Mr.  D.  B.  Lyons,  as  treas- 
urer of  ttie  loan  company,  in  a  letter  to  C. 
N.  Lyons,  gives  him  quite  minute  instruc- 
tions how  to  act,  and  itmong  otlier  tilings 
says:  "Before  paying  a  dollar  on  the  Kenyon, 
you  should  examine  the  deeds,  to  see  that  both 
are  correct, — tlie  one  from  the  man  who  was 
guardian  for  89-76."  Then,  after  other  in- 
structions, he  adds:  "Be  very  careful  about 
these  points,  and,  if  there  are  doubts,  do  not 
pay  out  money,  but  advise  us  about  it.  Do 
not  pay  taxes,  etc.,  till  the  deed  business  is 
settled.  If  there  be  anything  else  to  say, 
Mr.  Campbell  will  write  you."  Mr.  Camp- 
bell was  assistant  treasurer  of  the  loan  com- 
pnny.  These  facts,  viewed  in  the  light  of 
the  transaction,  are  inconsistent  with  the 
idea  that  C.  N.  Lyons  was  acting  in  these par- 
ticuliirs  other  tiian  as  the  agent  of  ttie  loan 
curapiiny.  Wlietber  forcompensatiooor  not, 
he  was,  at  the  instance  of  the  company,  act^ 
Ing  for  it.  These  transactions  were  Id  Au- 
gust, 1886.  In  March,  1887,  and  after  the 
commencement  of  this  suit,  Mr.  Campbell,  as 
assistant  treasurer  of  the  company,  in  aletter 
to  Mr.  Kenyon.  while  acting  for  the  com- 
pany in  reference  to  this  matter,  and  speak- 
ing of  the  draft  in  question,  used  these 
words:  **  We  sent  the  draft  of  $300,  made  to 
the  order  of  A.  L.  Martin,  to  our  agent.'Mr. 
G.  K.  Lyons,  Spencer,  Iowa. "  There  is  noth- 
ing in  the  record  to  contradict  the  facts  as 
stated,  and  with  such  a  record  we  must  as- 
sume that  C.  K.  Lyons  was  the  agent  of  the 
company  for  the  purpose  of  applying  the 
money  sent  to  pay  oft  incumbrances. 

Appellant,  in  different  divisions  of  the  an- 
swer, pleads  waiver,  estoppel,  and  payment, 
all  based  on  alleged  facts  as  to  the  draft  in 
question;  The  theory  on  which  appellant 
seeks  to  sustain  his  pleas  Is  that  Martin  in- 
dorsed the  draft,  whereby  its  proceeds  were 
wrongfully  applied.  The  particular  facts  as 
to  the  indorsement  are  these,  as  shown  by  the 
testimony  of  plaintiff  and  Elliott,  and  us  to 
such  facts  there  is  no  dispute:  Elliott  drove 
to  the  home  of  plaintiff  with  the  draft,  and 
asked  him  to  indorse  it,  which  lie  did.  Mar- 
tin was  working  in  his  field,  and  the  trans- 
action as  to  the  indorsement  was  a  hurried 
one.  Martin  had  no  previous  knowledge  that 
the  loan  and  trust  company  was  to  pay  off 
his  mortgage.  Elliott  told  him  the  money 
WHS  to  pay  off  prior  incumbrances  on  the 
land,  and  that  there  was  not  money  enough; 
that  91,000  had  been  sent,  and  tiiat  he  had 
seot  for  $500  more;  that  he  (Elliott)  wanted 
to  go  to  Cherokee,  and  pay  off  some  incum- 
brances on  the  place  before  plaintiff's  mort- 
gage was  paid,  and  that  plaintiff  would  get 
his  quicker  in  that  way;  that  tliere  was  $650 
to  he  paid  at  Cherokee  and  $300  at  Pringhar; 
that  when  plaintiff  oatne  to  Sutherland  he 
should  come  into  his  (Blliott's)  office  and  get 


his  money.  The  testimony  unmistakably 
shows  that  a  part  of  the  proceeds  of  the  draft 
was  paid  out  in  the  discharge  of  other  prior 
liens,  and  went  directly  to  the  use  of  the  loan 
and  trust  company;  to  what  extent  is  uncer- 
tain. Just  what  prejudice  the  loan  and  trust 
company  has  sustained  in  consequence  of 
the  indorsement  of  the  draft,  if  any,  is  not 
ascertainable  from  the  record  t)efore  us,  as 
the  cause  was  not  tried  with  reference  to  that 
fact.  What  we  are  asked  to  do  is  toadjudge 
the  plaintiffs'  claim  paid  and  his  lien  dis- 
charged because  of  tlie  indorsement.  This 
would  be  unconscionable  from  the  fact  of  the 
loan  and  trust  company's  having  sustained 
no  such  prejudice,  even  under  the  most  fav- 
orable condition  of  the  record  as  l-o  the  com- 
pany, and  again  we  see  no  reason  for  the  ap- 
plication of  such  a  rule  against  the  plaintiff. 
The  loan  and  trust  company  had  never  ap- 
prised him  of  its  intention  to  pay  off  his  mort- 
gage, and  he  merely  acted  at  the  instance  of 
one  legally  in  custody  of  the  draft  for  the 
company.  The  Instructions  to  Lyons  as  to 
the  payment  of  the  money  invested  him  with 
a  discretion  aa  to  jAyments  dependent  upon 
conditions  as  to  the  title  of  the  land.  The 
draft  was  not  sent  for  at»olute  delivery,  but 
to  be  delivered  on  certain  conditions  as  to 
title.  Lyons  seemed  to  think  it  best  not  to 
deli  ver  the  draft  to  Martin,  but  to  secure  the 
money,  and  use  it  otherwise  In  removingin- 
cumbrances;  and  to  this  end  he  sent  Elliott 
to  prbcure  the  indorsement.  Any  misat^ 
propriation  of  the  money  followed  this  act 
of  Lyons.  Under  such  circumstances,  the 
indorsement  cannot  be  regarded  as  a  pay- 
ment, waiver,  or  estoppel. 

Other  points  are  made  in  argument,  bat 
with  this  disposition  of  the  case  it  is  unnec- 
essary to  consider  them.   The  judgment 
low  ft  affirmed. 


STATB  «.  BOWMAK  ft  al*  . 
(Suprsnw  Court  of  Iowa,  Oct.  17, 1889i) 
ZsTOxiOATnro  XjIqdohs— Illioal  Sjxbs— Isdiot- 

KCNT^lKSTRUOnONEk 

1.  Where  an  Indiotment  names  G.  BL  B.  as  one 
of  defendants,  hot  the  tesUmoar  shows  that  the 
person  Intended  Is  O.  J.  B.,  and  n  does  not  appear 
that  the  real  party  chareed  was  not  present  at  the 
trial  and  fuUv  identifled,  but  the  oause  was  tried 
as  if  he  had  pleaded  "not  RuUty, "  the  failure  of 
the  record  to  show  affinnatarely  that  the  arraign- 
ment was  made  or  waived,  and  the  plea  put  iii, »  a 
mere  Irresnlaritf,  and  not  preiudloiaL 

8.  An  mstruodoD  that  it  Is  Immaterial  whether 
the  iDdiotment  desoribes  defendant  by  the  proper 
middle  initial  letter  or  not;  that  the  jury  is  to 
determine  whether  the  person  tried  committed 
the  offense  charged,  and.  If  found  guilty,  to  con- 
viot  him,  without  reference  to  any  variation  tn  the 
name,  but  tbat^  If  tbere  is  a  reasonable  doubt  as  to 
the  person,  to  acqait4 — is  proper. 

8.  A  sale  of  liquors  in  the  state  In  the  original 
packages  in  which  they  were  purobased  and  trans- 
ported: Into  the  same  la  a  violaUoa  of  the  Iowa 
statute.  FoUowing  Collins  v.  HiUs,  41 K.  W.  Ben 
671. 

Appeal  from  district  court,  Marshall  coun- 
ty; S.  M.  Wbaver.  Judge. 
The  defendants  were  indicted,  tried,  and 
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conricted  of  the  crime  of  keeping  and  maln- 
tatning  a  Itquor  nuisance,  and  thej  appeal. 

Parker  <fi  Ntehols,  for  appellants.  /.  T. 
Stone,  Atty.  Oen.,  and  W.  W,  MilUr,  Co. 
Atty..  for  the  State. 

BOTHBOCK,  J.  1.  The  indictment  named 
one  of  the  defendants  as  George  M.  Bowman. 
It  appears  from  the  evidence  that  there  are 
two  Bowmans  named  George.  One  is  an  old 
man,  and  his  name  with  the  middle  initial  is 
George  M.  Bowman.  The  other  Is  a  young 
man.  named  George  J.  Bowman.  It  is  evi- 
dent from  the  tesumony  of  the  witnesses  in 
the  case  ttiat  the  young  man  was  the  one 
who  sold  part  of  the  liquor,  and  was  engaged 
in  keeping  the  alleged  nuisance.  The  record 
shows  that  the  defendant  John  A.  Bowman 
was  arraigned  and  pleaded  not  guilty;  but  it 
is  silent  as  to  an  arraignment  of  George  M. 
Bowman,  or  as  to  the  plea  put  In  by  him.  It 
is  claimed  he  has  never  had  his  day.in  court 
for  that  reason.  There  is  no  showing  that 
the  real  party  ,  charged  was  not  present  at  the 
toial  and  fnlly  identified,  and  the  proceeding 
must  be  regarded  in  a  trial  as  to  him.  The 
csuse  appears  to  have  been  tried,  in  all  r^ 
spects,  as  if  a  plea  of  not  guilty  had  been  put 
in.  The  failure  to  have  the  record  show  af- 
firmatively tliat  the  arraignment  was  made 
or  waived,  and  plea  put  in,  is  a  mere  irregu- 
larity, not  prejudicial  to  thedefendant  State 
V.  Greene.  66  Iowa.  II,  23  K.  W.  Kep.  151. 

Complaint  is  made  of  an  instruction  given 
by  the  court  to  the  jury  which  waa  as  fol- 
lows: "Some  question  has  arisen  on  the  trial 
as  to  the  identity  of  the  George  Bowman  re- 
ferred to  by  the  witnesses.  It  is  immaterial 
whether  the  Indictment  describes  the  defend- 
ant by  the  proper  middle  initial  letter  or  not. 
The  question  for  the  jury  to  determine  Is 
whether  the  person  who  is  being  tried  did  or 
did  not  commit,  or  assist,  aid,  or  abet  in  the 
commission  of,  the  offense  charged.  If  you 
find  from  the  evidence  that  he  did  so  com- 
mit, or  assist,  aid,  or  abet  in  the  commission 
of,  the  offense,  yon  should  find  him  guilty, 
without  reference  to  any  variation  in  the 
name  by  which  he  is  known  or  described. 
If,  however,  you  liave  any  reasonable  doubt 
as  to  the  act,  or  as  to  the  person,  then  you 
should  acquit." 

It  Is  claimed  the  instruction  should  have 
directed  the  jury  that  it  was  George  M.  Bow- 
man who  was  being  tried,  instead  of  some 
person  identified,  though  his  name  might 
vary  from  that  in  the  indictment.  It  ap- 
pears to  us,  in  view  of  the  apparent  confu- 
sion in  names,  the  instruction  was  proper, 
the  variance  was  immaterial,  and  the  court 
rightly  directed  the  jury  to  consider  the  evi< 
dence  as  applicable  to  the  person  who  was  on 
trial,  or  being  tried.  It  was  identity  of  per- 
ton  rather  than  technical  nicety  as  to  names 
which  the  jury  were  rightfully  directed  to 
consider. 

2.  It  is  claimed  the  defendants  were  not 
ffoilty,  because  they  sold  liquors  only  in  orig- 
ual  packages.   The  pacliages  consisted  of 


pint;  and  quart  bottles  put  up  In  small  boxes 
and  shipped  from  Chicago,  and  they  were 
sold  without  breaking  the  boxes,  and  Just  as 
they  were  when  received.  It  was  determined 
by  this  court  In  the  cases  of  Collins  v.  Hills, 
41  N.  W.  Rep.  571,  and  in  Griwendorf  v. 
Howat.  41  N.  W.  Rep.  573,  and  in  Leisey  v. 
Hardin,  ante,  188,  (decided  at  the  present 
term,]  that  sales  of  intoxicating  liquors  in 
the  same  way  as  they  were  sold  in  this  case 
are  forbidden  by  the  laws  of  this  state. 

Following  the  cited  cases,  tlie  judgment  of 
the  district  court  will  be  affirmed. 


GoBHAN  V.  MnrNBAroLis  ft  St.  L.  Br.  Co. 
(Suprame  Court  of  Iowa.  Oct  U,  1889.) 

Uima  AHD  SiBTAiTT— NaoLioBNoa— Xvmaxo— 

iNsTBconoirs. 
1.  In  an  action  for  negligently  oaoslng  the 
death  of  a  brakeman  In  deroodant'i  employ,  evl- 
denoe  of  what  a  witness  knew  from  hisexpenenoe 
on  varions  roads  oonoemlng  the  geoeral  oustom  as 
to  tte  bralieman's  duties  in  obeying  the  orders  of 
bis  oondnctor  is  admissible,  where  It  does  not  ap' 
pear  that  the  printed  rules  furnished  to  defends 
ant's  brakemen  ooatalned  any  rule  on  this  subject. 

3.  A  book  is  admissible  to  show  the  ezpeata- 
tlon  of  life,  on  being  Identtfled  as  "a  standard  and 
sdentlflo  work, "  by  a  witness  who  "had  something 
to  do  with  the  book. " 

8.  Where  a  deposition,  taken  under  stipulation 
that  it  shall  be  admitted  In  evidenoe  subject  to  any 
objection  whloh  might  be  ttureto  attached,  arrives 
by  mail  on  tbe  monung  following  tbe  close  of  tes- 
timony, its  exolosioD  Is  within  the  dIacreUoa  of 
tha  trial  court. 

4.  Bridenoe  that  witness,  another  brakeman, 
was  instructed  by  the  oonductor  to  tell  deoedeni 
"to  out  off  the  engine,  and  stop  the  train  for  tha 
orossing, "  and  that  witness  did  so  without  inform- 
ing decedent  from  whom  the  order  proceeded.  Is 
aoinissible,  and  It  is  for  tha  Jury  to  determine 
whether  decedent  might  reasonably  have  under- 
stood  the  order  to  be  mm  the  oonduotor. 

5.  The  giving  of  such  order  does  not  support 
an  allegation  of  nctfUgenoe,  where  the  uncontra- 
dloted  testimony  of  the  eogineer  showa  that  he 
had  explained  anlte  folly  to  oeoedent  how  to  make 
that  Darticnlar  uncoupling  immediately  before, 
and  told  him  to  take  hold  of  the  handle  and  secure 
a  sure  foothold  at  the  end  of  the  oar.  and  to  safely 
Monre  lilmself  before  giving  tha  slgnaL  to  move 
the  engine. 

e.  It  was  not  negllgenoe  to  employ  decedent 
merely  because  he  was  inexperienced,  where  he 
was  nearly  33  years  of  age,  and  there  waa  nothing 
to  show  that  he  was  not  physioslly  and  mentally 
qualified  to  leara  and  perform  the  duties  of  abrake- 
man. 

7.  Although  su<Ai  unooapUng  might  have  bean 
made  by  stopping  the  train,  it  was  not  neoessarlly 

negligence  to  require  deoedent  to  make  it  while 
the  train  was  In  motion,  where  It  appeared  that 
that  was  more  practicable,  and  the  common  prac- 
tice under  tbe  ciroamstanoas. 

8.  The  faot  that  the  engine  polled  away  from 
the  train  very  quickly  does  not  conatitnte  negli- 
gence, as  the  purpose  of  detaching  it  Was  that  It 
might  move  in  advance  of  the  train. 

9.  It  Is  not  error  to  refuse  to  submit  the  folio  w- 
tngspeolal  finding:  "What  negligent  act  was  done, 
or  what  duty  omitted,  by  any  employe  of  tbe  de- 
fendant, which  caused  tha  ac^dentto  tiie  decedent, 
QormanI  "—as  this  does  not  oonflne  tbe  jury  to  the 
oegligenoe  alleged. 

Bbok,  J.,  dissenting. 

Appeal  from  district  court,  Kossnth  ooun- 
ty;  Georgb  H.  Carr,  Judge. 

Tbe  petition,  after  showing  plaintiff's  ap- 
pointment as  administrator  of  Thomas  Qw- 
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man,  deceased,  and  that  the  defendant  is  op- 
erattrig  A  railway,  cliai-gen  that  the  deceaaed 
CHme  to  his  death  when  in  the  employment 
of  the  defendant  as  a  brakeroan  on  one  of  its 
freight  trains,  while  engaged  in  uncoupling, 
by  bfing  run  over  by  tlie  train,  without  fault 
or  negligence  upon  his  part  contributing 
thereto,  and  because  of  the  negligence  of  the 
defendant.  The  negligence  charged  against 
tlie  defendant  is  as  follows:  First  That  de- 
fendant was  negligent  in  employing  said 
Tliomas  Gorman  as  such  brakemau,  Iwcause 
he  WHS  only  about  twenty  years  old.  and 
williout  any  knowledge  of  tlie  business,  all 
of  which  was  at  the  time  known  to  the  de- 
fenttaiit.  Second,  Thattheconductor,  whose 
orders  said  Thomas  Gorman  was  bound  to 
obey,  on  a  diirk,  cold  night,  negligently  or- 
dered salt!  Thomas  Gorman  to  uncouple  the 
engine  from  tiie  train  wtiile  the  same  was 
in  motion,  the  giving  of  wlilch  order  was 
negligence  (1)  because  said  Tiiomas  Gorman 
was  without  any  proper  rules  and  regulations 
to  govern  him;  (2)  because  he  was  without 
any  proper  instrut;tion  or  information  as  to 
his  duty,  and  the  dangers  of  bis  employment; 
(3)  l>ecause  he  was  without  any  knowledge 
of  the  dangers  to  wtiich  he  would  be  exposed 
In  obeying  said  order;  and  (4)  because  said 
order  was  to  uncouple  the  engine  from  tlie 
train  while  the  same  was  in  motion.  Third. 
That  defendant  was  negligent  in  not  furnish- 
ing proper  appliances  and  protection  for  such 
uncoupling.  And* /ourtA,  because  tlie  en- 
gine was  negligently  run  at  an  unusual  rate 
of  speed.  The  defendant,  answering,  ad- 
mitted its  corporate  capacity,  and  denied 
every  other  allegation,  and  alleged  that  the 
deceased  was  guilly  of  contributory  negli- 
gence. The  case  was  tried  to  a  jury,  and  a 
verdict  in  favor  of  plaintiff  for  «5.630.63. 
Motion  for  a  new  trial  overruled,  to  which 
defendant  excepted.  Judgment  upon  the  ver^ 
diet,  and  defendant  appeals. 

Albert  B.  Ctarhe  and  Daiuon  Bros.,  for 
appellant.   Olarhe  A  OaU,  for  ^pellee. 

Given,  C.  J.  1.  We  Srst  notice  the  ques- 
tions made  in  the  record  upon  admitting 
and  rejecting  testimony.  The  witness  Cor- 
coran was  asked:  "Do  you  know,  from  your 
experience  on  this  road  and  other  i-oads,  what 
the  general  custom  is  as  to  the  duties  of  tbe 
brakeman  in  obeying  the  orders  of  his  con- 
ductor?" The  defendant  objected,  because 
the  rules  defining  theduties  of  the  brakeman 
were  in  print,  which  objection  was  overruled, 
and  the  witness  permitted  to  answer.  It  did 
appear  by  previous  inquiries  that  brakemen 
were  furnished  with  tlm^cards,  on  which 
rules  and  directions  were  printed,  but  it  did 
not  appear  whettier  any  rule  on  this  subject 
was  embraced  therain.  There  was  no  error 
in  admitting  this  testimony,  ua  itdoesnotap- 
pear  to  liave  been  secondary.  Corcoran  was 
rear  brakeman  on  the  train.  He  was  per- 
mitted to  testify,  over  defendant's  objections, 
that  Costelo,  the  conductor,  in  the  absence  of 
the  deceased,  told  Corcoran  "to  tell  Gorman 


to  cut  oft  the  engine  and  stop  the  train  for 
the  crossing:  and  I  did  so.  I  did  not  hear 
anything  said  by  Costelo  to  Gorman.  When 
I  made  that  remark,  I  dirl  not  tell  him  that 
Costelo  bad  told  me  to  tell  him.  I  Just  sim- 
ply said  so  myself.  He  knew  I  was  rear 
brakeman."  Appellant  contends  that  as  this 
order  was  not  given  as  coming  from  the  con- 
ductor, Costelo,  it  was  immaterial,  and  the 
deceased  was  not  bound  to  obey  It,  or  justi- 
fied in  attempting  to  ob^  it,  as  an  order 
from  his  superior.  While  it  is  true  Corcoran 
did  not  tell  liim  wliere  the  order  came  from, 
yet  it  was  admissible  as  showing  the  circum- 
stances  under  which  deceased  acted.  We 
think  it  was  for  the  jury  to  say,  under  all  the 
facts  and  circumstances,  whether  he  might 
reasonably  understand  it  to  be  an  order  from 
the  conductor.  There  was  no  error  in  ad- 
mitting that  testimony,  nor  in  overruling  the 
defendant's  motion  to  withdraw  the  same 
from  the  jury. 

Johnson 'sNewlTniversalEncyclopedia  was 
offered  for  the  purpose  of  showing  the  ex- 
pectancy of  life.. and  admitted  over  defend- 
ant's objection,  because  it  had  not  been  suf- 
ficiently identitiedas  l>eing  a  standard  author- 
ity on  that  subject.  The  abstract  shows  tliat 
Gardner  Cowles  was  asked:  "Are  you  ac- 
quainted with  Johnson's  New  Universal  En- 
cyclopedia?" He  answered:  "Yes,  I  had 
sometidng  to  do  with  the  book."  Appellee's 
amendment  to  abstract  shows  that  he  was 
asked  further  questions:  "State  whether  it  is 
a  standard  and  scientific  work."  He  an- 
swered; "  That  is  my  impression  of  the  work. 
I  think  It  is  HO  considered."  This  question 
and  answer  appears  in  the  bill  of  exceptions 
aa  originally  filed,  and  sustains  appellee's 
amendment  toabsti'act.  We  think  up<m  this 
identification  the  evidence  was  properly  ad- 
mitted. 

On  the  morning  following  tbe  dose  of  the 
testimony,  defendant  asked  to  be  permitted 
to  read  in  evidence  the  deposition  of  Jacob 
Wolf,  taken  under  stipulation:  said  deposi- 
tion just  having  been  received  by  that  morn- 
ing's mail.  Defendant  objected,  because  tlie 
case  had  been  rested  by  both  parties,  which 
objection  was  sustained.  The  stipulation 
was  that  the  deposition,  when  so  taken, 
should  be  admltt^  In  evidence  on  tbe  trial 
subject  to  all  just  objections  on  the  ground 
of  immateriality,  irrelevancy,  and  incompe- 
tency, and  any  other  objectiun  which  may  be 
hereto  attached,  it  was  in  the  discretion  of 
tlie  court  to  say  that  this  deposition  should 
Iw  admitted  at  the  time  it  was  offered.  We 
see  no  abuse  of  this  discretion,  and  therefore 
no  error  in  excluding  tbe  deposition. 

2.  Tbe  several  assignments  of  error  pre- 
senting the  question  of  the  sufficiency  of  the 
evidence  to  support  the  verdict  will  be  con- 
sidered logetlier,  and»  first,  as  to  the  allega- 
tion of  negligence.  There  Is  no  testimony 
to  support  the  chai^  of  negligence  In  em- 
ploying Thomas  Gorman  as  brakeman.  It 
appears  that  he  was  nearly  22  years  ot  age. 
There  ia  nothing  to  show  that  he  was  not 
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phyafcally  and  mentally  qualiQed  to  learn 
and  perform  the  duties  of  a  brakeman.  True, 
he  was  without  experience  in  tbat  business; 
but  it  is  not  negligence  tu  employ  one  who  is 
physically  and  mentally  qualilled  for  the 
business,  merely  because  be  has  not  yet  had 
experience.  It  is  only  by  instructing  tlie  in- 
experienced tbat  the  necessary  supply  of  ex- 
perienced help  can  be  secured.  The  duties 
of  an  employer  to  an  inexperienced  employe 
are  different  from  tiiose  he  may  owe  to  one 
of  experience.  He  has  to  instruct  him  as  to 
the  performance  of  bis  duties,  and  to  exer- 
cise towards  him  that  degree  of  care  which 
his  inexperience  requires;  in  other  words, 
what  would  be  due  care  in  dealing  with  one 
of  experience  might  not  be  due  care  in  deal- 
ing with  one  who  is  known  to  be  inexperi- 
enced. It  appears  beyond  question  tliat  Cor- 
coran* the  rear  brakeman.  was  directed  by 
Oostelo,  the  conductor,  to  tell  deceased  '*to 
cut  off  the  engine,  and  stop  the  train  for  the 
crossing,"  and  that  Corcoran  did  so  tell  him. 
Though .  inexperienced  in  the  duties  of  a 
brakeman.  deceased  will  be  taken  to  have 
known  such  matters  pertaining  to  that  busi- 
ness as  are  of  common  knowledge.  We 
think  we  may  Hav  that  it  is  a  matter  of  com- 
mon knowledge  that  brakemei^  An  subject  to 
the  orders  of  ttie  conductor  with  reference  to 
their  duties,  and  that  such  orderf  are  often 
given  by  the  conductor  through  one  brake- 
man  to  another.  It  was  for  the  jury  tu  say, 
In  the  light  of  this  common  knowle  Ig''.  and 
under  all  ttie  circumstances  of  the  case, 
whether  deceased  understood  the  order  given 
hiui  by  Corcoran  to  be  the  order  of  the  con- 
ductor. Thero  is  evidence,  therefore,  to  sup- 
port the  rharge  tlint  deceased  was  ordered  by 
the  conductor  to  uncouple  the  engine  from 
the  train;  but  tlie  giving  of  such  an  order  is 
not  wces-sarily  negligence.  There  Is  no  tes- 
timony to  support  the  charge  that  it  was  neg- 
ligence because  tlie  deceased  was  without 
any  proper  rules  and  reguUttions  to  govern 
him.  It  is  claimed  to  liave  been  neglttfence 
because  be  was  without  proper  instructions 
and  information  as  to  his  duties,  and  the 
danger  of  his  employment.  The  uncontra^ 
dieted  testimony  of  Mr.  Owen,  engineer, 
stiowB  that  be  had  explained  to  him  quite 
fully  how  to  proceed  to  make  tliat  very  un- 
coupling immediately  before.  It  Is  claimed 
that  the  giving  of  the  order  was  negligence, 
because  deceased  was  without  any  knowledge 
oC  the  dangers  to  which  he  would  be  exposed 
in  obeying  it.  He  will  be  assumed  to  have 
such  knowledge  on  that  subject  as  would  be 
oommon  to  inexperienced  persons.  He  knew 
tliat  the  object  of  detaching  the  engine  was 
to  let  it  move  away  from  the  train,  and  tbat 
tlie  train  was  to  be  allowed  to  continue  to 
move  fur  a  certain  distance.  li«  knew  to 
fall  under  that  moving  train  would  be  dan- 
gerous. He  had  been  told  by  the  engineer 
to  be  careful,  and  not  give  any  signal  to 
move  the  engine  until  he  was  safely  secured 
on  the  car,  and  to  take  hold  of  the  handle  at 
the  end  of  the  car.  and  l>e  sure  he  bad  a  sure 
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foothold  on  the  end  of  the  car  before  be  gave 
the  signal  that  he  had  pulled  the  pin.  He 
not  only  knew  of  the  dangers  to  which  he 
would  be  exposed  in  obeying  the  order,  but 
was  quite  fully  Instructed  how  to  avoid 
them.  It  is  alleged  that  the  order  was  neg- 
ligent because  it  required  deceased  to  un- 
couple the  engine  from  the  train  while  the 
stime  was  In  motion.  The  order  itself  did 
not  so  direct,  but  the  testimony  of  the  en- 
gineer, and  all  the  circumstances,  show  that 
that  is  what  was  expected  and  required.  It 
is  not  necessarily  negligence  to  require  an 
uncoupling  to  be  made  while  the  engine  and 
cars  are  in  motion;  indeed*  it  appears  by  the 
testimony  tbat  it  is  a  oommon  and  necessary 
practice  under  cert^n  circumstances,  such  as 
existed  at  that  time.  We  gather  from  the 
testimony  that  the  train  and  engine  were 
standing  still.  The  purpose  was  to  move  the 
cars  up  to  a  certain  crossing,  and  the  engine 
to  a  point  beyond,  for  the  purpose  of  ta^ng 
water.  This  was  to  be  accomplished  by 
starling  the  train,  and,  after  giving  it  suffi- 
cient momentum  to  carry  the  cars  to  the 
crossing,  to  detach  the  engine,  and  let  it  pro- 
ceed with  greater  speed  to  a  point  beyond; 
This  could  have  been  accomplished  by  bring- 
ing the  train  to  a  halt  at  the  crossing,  letting 
out  the  slack,  detaching  the  engine,  and  then 
moving  it  to  the  place  of  taking  water.  But 
it  appears  from  the  testimony  that  such  a 
course  is  not  always  practicable  in  railroad- 
ing, and  that  it  is  a  necessary  and  common 
praclioe  to  make  such  uncouplings  while  the 
train  is  moving  slowly.  We  oonolude  that 
there  Is  nothing  in  the  testimony  to  show 
tliat  Uie  giving  of  the  order  was  negligence 
merely  bwause  it  required  the  uncoupling  to 
tw  made  while  the  train  was  in  motion. 

The  third  allegation  of  n^ligence  is  that 
Ihb  defendant  did  not  furnish  proper  appli- 
ances and  protection  for  such  uncoupling. 
There  Is  no  evidence  whatever  to  support 
this  allegation,  but,  on  the  contrary,  the  ap- 
pliances are  all  shown  to  liave  been  proper, 
and  in  proper  condition. 

The  fourth  and  only  remaining  charge  of 
negligence  is  tbat  the  "engine  was  negligent- 
ly run  at  an  unusual  rate  of  speed."  The 
only  testimony  to  support  this  allegation  is 
that  of  Harry  Omstead,  who  stood  upon  the 
sidewalk,  not  20  feet  from  the  track,  and  7 
to  9  rods  distant  from  the  point  where  the 
deceiised  was  killed,  and  in  the  direction  in 
which  the  engine  and  train  were  moving. 
Stating  what  he  saw  in  the  darkness  of  the 
evening  and  underthts  circumstance,  be  says: 
"They  had  got  to  the  main  line,  and  were 
running  along  down.  They  were  running 
very  slow,  and  the  engine  had  pulled  out 
away  from  the  train  very  quick,  starting  to 
leave  the  train,  so  that  the  train  would  not 
run  into  it.  When  Che  lantern  dropped,  or 
just  before  the  lantern  dropped,  it  pulled  out 
very  quick  away  from  the  train."  John  M. 
Patton  testified  that  he  saw  deceased  pull 
the  pin;  tbat  he  stood  within  60  feet  of  him 
on  the  east  side  of  the  track;  that  he  had  one 
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foot  on  the  footludd  and  hto  left  arm  around 
the  other  step  or  handle,  Mb  arm  through 
the  ring  of  bis  lantern,  and  that  he  palled  the 
ptn  with  his  right  hand.  After  pulling  the 
ptn,  he  turned  towards  the  car  to  give  the 
signal,  and  ia.ya:  'All  right;  go  ahead.' 
When  he  said  that  the  engine  moved  ahead 
very  slow.  After  the  engine  moved  ahead, 
he  turned  and  grabbed  up  for  another  ladder 
on  the  end  of  the  car,  and  fell  back.  The  en- 
gine had  got  between  thirty  and  forty  feet 
from  the  end  of  the  head  car  when  he  fell 
back."  Owen,  the  engineer,  and  Taft.  the 
fireman,  testiSed  that  an  air-brake  was  used 
on  that  engine,  and  that  "the  air  released 
gi-adually,  and  the  engine  dropped  away  from 
the  train  gradually;  that  it  did  not  move  away 
with  a  jerk,  but  smoothly."  Granting  that  the 
engine  polled  away  from  the  train  very  quick- 
ly, as  stated  by  Omstead,  it  does  not  show 
any  negligent  moving  of  the  engine,  as  the 
purpose  of  detaching  it  was  that  it  might 
move  in  adTanea  of,  and  necesanrily  at  a 
greater  speed  than,  the  train.  We  tidnk 
tlwre  was  no  evidence  of  negligence  in  ei- 
ther of  the  respects  alleged,  such  as  sustain 
the  general  verdict,  nor  the  fifth  and  sixth 
special  findings. 

8.  Appellant  does  not  point  out  specifical- 
ly wherein  he  claims  that  the  court  erred,  as 
stated  in  the  fourteenth,  fifteenth,  sixte  nth, 
and  seventeenth  assignments  of  error.  The 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  deceased  was  not  guilty  of  negli- 
gence contributing  to  the  injury,  but  this 
need  not  necessarily  be  by  direct  proofs,  but 
in  the  very  nature  of  things  must  often  be 
found,  if  at  all,  from  the  facts  and  circum- 
stances of  the  case.  We  have  carefully  ex- 
amined the  Instructions  of  the  court  upon 
this  subject,  and  find  them  to  be  correct. 

4.  The  court  refused  on  request  of  defend- 
ant to  submit  the  following  special  finding: 
**(?)  What  negligent  act  was  done,  or  what 
duty  omitted,  by  any  employe  of  the  defend- 
ant which  caused  the  accident  to  the  dece- 
dent, GrOrmanV"  Appellant  clalois  that  by 
this  question  he  sought  to  confine  the  jury 
to  a  consideration  of  the  issue  present^  by 
the  pleadings.  We  think  the  investigation 
called  for  by  the  question  was  to  leave  the 
Jury  to  canvass  the  whole  field  of  negligence, 
rather  than.the  acts  alleged.  There  was  no 
error  in  raf  using  to  submit  this  special  find- 
ing. 

5.  The  court,  upon  its  own  motion,  gave 
to  the  jury  instruction  upon  sixteen  proposi- 
tions of  law,  all  of  which  were  applicable  to 
and  quite  fully  covered  the  case.  In  stating 
the  issues,  the  court  substantially  copied  the 
petition.  The  court  should  have  pointed  out 
more  specifically  the  negligence  charged,  nnd 
directed  the  jury  to  ini^uire  as  to  those  only. 
In  addition  to  the  instructions  given  upon  his 
own  motion,  the  court  gave  two  Instructions 
at  the  request  of  the  plaintiff,  and  five  at  the 
request  of  the  defendant,  with  a  sixth  as  mod- 
ified by  the  court,  refusing  seventeen  addi- 
tional Instructions  asked  by  the  defendant. 


We  have  examined  these  InrtmcUonB  as  giT- 
en  and  refused,  and  are  satisfied  that  the  law 
of  the  case  was  fully  jwesented  in  those  giv- 
en. It  would  not  have  contribnted  to  clear, 
ness  of  understanding  on  the  part  of  the  jury 
to  have  added  the  seventeen  refused  to  the 
number  given.  Without  noticing  each  of 
those  refused  specially,  we  may  say  genendl^ 
that,  while  they  do  embrace  principles  of  law, 
they  are  rather  in  the  nature  of  spisclal  inter- 
rogatories,— a  formulatingof  tbeifsand  ands 
of  the  case,  rather  than  a  plain  ststement  of 
principles  of  law  applicable  to  it.  Because  of 
the  absence  of  testimony  to  sustain  either  of 
the  allegations  of  negligenoe,  the  Jodgmtmt 
of  the  disMct  court  is  reversed. 

Beok,  J.,  {disientinff.)  In  my  judgment 
there  is  not  such  total  absence  of  evidence  to 
sustain  the  finding  of  negligence  on  the  part 
of  the  defendant,  upon  whicti  the  verdict  of 
the  jury  must  have  been  based,  as  to  author- 
ize us  to  disturb  the  judgment  of  the  court 
below.  I  think  there  was  evidence  of  negli- 
gence upon  which  the  Jury,  in  theexercisectf 
their  lawful  discretion,  could  have  found  for 
plaintiff  wlthont  being  moved  thereto  by 
passion  or  prejudice.  It  Is  useless  to  discuss 
the  evidence,  and  point  out  the  testimony 
tending  to  show  negligenoe  of  defendant,  as 
such  diseunion  would  be  profitable  neitha 
to  the  partiea  nor  to  the  profession. 


Bobbins  v.  Digqihs  et  al. 

{Supreme  Court  t^f  Iowa.   Oct.  17, 1880.) 
PLBu>iKa— Vabiahob— NsoLiaaKoa. 

1.  UDder  Code  Iowa  1886,  S  3686,  providing 
that  *'no  variance  between  toe  allof^uons  In  a 
pleading  and  the  proof  la  to  be  deemed  material 
unless  It  has  actually  misled  tbe  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense 
on  the  merits, "  a  petition  alleging  tiiat  plaintiff 
was  injured  by  a  horse  driven  south  on  Chatham 
street,  and  turned  suddenly  to  go  up  Mott  street 
is  sustained  hy  proof  of  an  injury  at  the  intersec- 
tion of  the  two  atreeta.  no  matter  in  what  diieo- 
tlon  the  hone  was  being  driven. 

2.  Though  the  petition  alleges  that  the  horae 
was  driven  "at  a  furious  rate  oi  speed, "  it  Is  nec- 
essary to  prove  only  that  it  was  driven  negli- 
gently. 

Appeal  from  district  court,  Bnchanan 
county;  John  J.  Kht,  Judge. 

Action  at  law  to  recover  damages  for  a  per- 
sonal injury,  alleged  to  have  been  received 
by  the  plaintiff  by  being  Itnocked  down  and 
run  over  by  a  horse  and  buggy  driven  by  the 
defendants.  There  was  a  trial  by  Jury,  and 
a  verdict  and  judgment  for  defendants.  Plain- 
tiff appeals. 

Lake  <fi  ffannon,  for  appellant.  Btuner 
A  MoKe«,  for  appellees. 

RoTHROCK.  J.  1.  The  plaintiff  Is  a  wo* 
man  aged  66  years.  On  the  evening  of  Octo- 
ber 2,  1888,  after  It  became  dark,  she  was 
walking  north,  along  the  east  side  of  Chat* 
ham  street,  in  the  city  of  Independence.  At 
the  intersection  of  Mott  street,  she  was  struck 
by  a  horse  driven  to  a  bu^^,  and  was 
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knocked  down  and  ran  over,  and  very  seri- 
ously Injured.  The  defendants*  Diggins  and 
Hennessey,  and  one  Gopeland,  wpr»- riding  In 
the  buggy.  Chatham  street  and  Mott  i^reet 
cross  each  other  at  right  angles.  It  was  al- 
leged in  the  petition  that  the  plaintiff  was 
walking  north  on  Chatham  street,  and  that 
defendants  were  driving  south  on  the  same 
street,  and  that  when  they  reached  Mott 
street  they  turned  their  horse  suddenly  to  go 
np  Mott  street,  and  before  she  could  get  out 
of  the  way  they  ran  the  horse  against  her. 
It  Is  also  averred  that  they  were  driving  tlie 
horse  at  a  "furious"  rate  of  speed.  There  is 
also  the  usual  averment  that  the  plalntifit 
was  free  from  contributory  negligence.  The 
evidence  shows  that  the  defendants  did  not 
dri;re  south  on  Chatham  street  and  turn  at 
the  intersection  of  Mott  street,  but  that  they 
came  along  Mott  street  from  the  west,  and 
that  whatever  deviation  was  made  by  the 
horse  was  caused  by  the  presence  of  the 
plaintifF  at  the  crossing. 

The  court  Instract^  the  Jury  upon  the 
question  of  n^ligence,  as  applied  to  the  case 
made  by  the  pleadings  and  evidence,  as  fol- 
lows: "Kow,  youcanconsidernoactof 
ligence  except  the  act  charged  In  the  petition ; 
that  is,  that  tlie  defendants  were  driving 
south  on  Chatham  street,  at  a  furious  rate  of 
speed)  and  turned  suddenly  to  go  upon  Mott 
street,  and  ran  against  her  betMe  she  ooald 
out  of  the  way."  This  part  of  the  charge 
to  the  jorj  was  erroneous.  And  it  was 
dearly  inejudlolal  to  the  plalntlfl.  It  was, 
in  Its  suMtanoe,  a  direotton  to  the  jury  to 
find  a  verdict  for  the  d^endants.  The  right 
to  recover  was  made  to  depend  upon  the  net 
tbat  the  def aidants  were  driving  south  on 
Qiatham  street,  at  a  furious  rate  of  speed, 
and  turned  saddei^  to  go  upon  Mott  street. 
Ab  we  have  stated,  there  is  no  evidence  that 
the  defendants  came  south  on  Chatham 
street.  It  was  true  there  was  a  variance  be- 
tween the  alli^Uon  and  the  proof,  but  It 
was  wholly  immaterial.  The  substance  of 
the  averment  Is  that  the  plaintiff  was  injured 
at  the  Inlwsection  of  the  Btreeta.  and  It  was 
wholly  immaterial  whether  the  defendants 
came  upon  the  intersection  upon  a  tnm  or 
carve  cr  a  straig^  line.  It  was  a  vari- 
ance Uu^  ooald  not  have  had  the  least  tead' 
mcyXowi^vAle»  th9  dtien(itLntB  in  making 
their  defense.  Ko  showing  was  made  that 
defendants  were  surprised,  and  without  such 
lowing  the  variance  should  have  been  dte- 
regarded.  Code,  §  2686. 

Connsti  for  the  defendants  dte  to  us  the 
eases  of  Garter  v.  Railway  Go.,  65  Iowa,  287. 
21  K.  W.  Rep.  607,  and  Miller  v.  Bailway 
Co.,  66  Iowa,  S64,  28  K.  W.  Bep.  756.  tfs 
snstaining  the  tnstnicUon  of  the  court  now 
onder  consideration.  The  cases  cited  mere- 
ly determine  that  when  a  party  suffered  dam- 
ages l7  fire  set  out  by  the  operation  of  a  rail- 
road he  could  not  aver  that  the  fire  was  set 
oat  by  the  negligent  operation  oi  a  tndn, 
and.  ander  that  averment,  prove  that  the 
aegllgenoe  oonalsted  in  permitting  dry  grass 


and  weeds  to  remain  on  the  right  of  way;  or, 
in  other  words,  tliat  a  plaintiff  could  not  be 
allowed  to  allege  one  kind  of  negligence  and 
prove  another  kind.  The  distinction  be- 
tween  these  cases  and  th^  case  at  bar  Is  ap- 
parent. 

2.  It  was  also  error  to  instruct  the  jury 
that  tiiey  could  consider  no  act  of  negligence 
except  driving  at  a  "furious  rate  of  speed," 
The  defendants  are  liable  If  they  negligently 
ran  upon  and  injured  the  plaintiff.  It  was 
not  necessary  to  show  that  the  speed  was 
"furious."  It  is  true  the  petition  averted 
that  the  speed  was  "furious;"  but,  no  inatr 
ber  what  extravagant  adjectives  a  pleader 
may  use,  the  law  does  not  require  more  evi- 
dence than  Is  necessary  to  entitle  him  to  the 
relief  asked  for.   Code,  §  8936.  Beversed. 


Rathbun  v.  Rathbun. 

(Supreme  Court  of  Michigan.  Oct  11, 1889.) 
DiToaoa— DKssaTioir. 
Where  a  wife  leaves  her  hnsband  witboot 
aoy  cruelty  on  Ub  part,  and  Toluntarlly  stays  away 
for  10  years,  for  the  reason  that  she  desires  to  lire 
after  her  own  fashion,  a  divorce  on  the  ffrouiid  of 
desertion  Is  properly  awarded  to  the  hnsMnd. 

Case  made  from  circuit  court,  Lenawee 
county;  Victor  H.  LAits,  Judge. 

Bill  for  divorce  by  Charles  Rathbun  against 
Margaret  E.  Rathbun  on  the  ground  of  de- 
sertion. Decree  for  complainant.  Case  sub- 
mitted to  the  supreme  court. 

Wuterman  A  Watennan,  for  appelant. 

Cahpbell,  J.  Gomphiinant  filed  bis  bill 
and  obtained  a  decree  of  divorce  for  deser- 
tion. Defendant  left  him  in  1876,  and  since 
tbat  time  has  lived  apart  from  liim  on  her 
own  account.  The  only  excuse  or  reason  set 
up  now,  why  her  conduct  did  not  amount  to 
desertion,  is  that  she  was  compelled  to  leave 
him  by  his  crnelty,  and  failure  to  support  her 
properly.   He  Is  now  over  70.  and  she  la  ap- 

Sroacblng  60.  They  were  married  more  than 
0  years  ago,  and  lived  together  about  22 
years.  They  bad  one  daughter,  who  died 
shortiy  before  their  separation,  when  ap- 
proaching womanhood.  After  ber  death  de- 
fendant left  complainant,  and.  idtliough  she 
claims  she  did  not  mean  in  the  first  place  to 
make  her  departure  permanent,  she  finally 
determined  to  do  so.  There  Is  nAvldence 
of  any  outbreak  or  quarrel.  There  Is  some 
variance  upon  arrangements  in  regard  to  her 
receipt  of  personal  property,  and  bow  and 
why  It  was  given  her. .  It  is  pretty  certain 
she  got  on  some  terms  such  furniture  as  she 
wanted,  and  that  the  household  was  ]>erma- 
nenUy  broken  up.  It  Is  not  profitable  to 
spread  out  In  d^all  all  the  facts  on  wliich 
testimony  agrees  or  differs.  The  circuit 
judge,  who  had  good  opportunities  of  seeing 
and  hearing  the  wltneeses,  does  not  seem  to 
have  bad  any  diflBculty  In  determining  that 
defendant  deserted  her  husband,  and  was  In 
fault  for  doing  so.  We  think  he  was  right 
in  hJs  ccmolusions.  It  seems  probable  that 
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Rfter  the  daughter  died  the  defendant  did  not 
care  to  live  any  longer  with  her  husband,  and 
that  they  were  not  very  warmly  attached  to 
each  other.  She  tells  aotne  large  stories  of 
his  closeness  nmf  parsimony,  which  are  un- 
doubtedly  exagfterated,  and  have  grown  in  her 
ini affiliation  since  she  left  hLm.  The  testi- 
iiiouy,  wlien  carefully  compared,  does  not 
jushfy  the  charge  of  cruelty.  She  evidently 
was  more  fond  of  other  work  than  of  house- 
kfeping.nnd  found somesatisfaction  in  earn- 
ing money  for  herself,  and  when  her  daugh* 
ter  died  she  lost  her  love  for  her  home.  There 
are  quite  as  many  signs  of  querulousness  and 
ati  exacting  temper  on  her  part  as  of  obsti- 
nacy on  his.  There  was  no  reason  why  she 
should  have  left  her  husband  except  her  man- 
Meet  desire  to  live  in  her  own  fashion.  It  is 
.manifest  from  her  own  testimony  that  she 
bad  no  disposition  to  be  conciliatory,  whether 
he  bad  or  not.  The  (act  fs  anrolstakable 
that  she  left  her  husband  voluntarily,  and 
stayed  away  voluntarily,  and  that  she,  and 
not  he,  broke  up  the  home.  We  tiilnk  the  de- 
cree below  was  fully  warranted,  and  should 
be  turned.  The  other  Justices  concurred. 


Bedell  v.  Bbrset. 
(Suprem*  Court  of  Michigan.  Oct  11,  1889.) 

NsaLIQETTOB— DUOEROUS  PrBHISBS. 

Where  oae  enters  in  the  daT-time  on  tbe 
premiBes  of  a  matinf  actnrinff  eatabllsiunent  on  bus- 
fnesB,  at  a  place  of  which  £a  knows  nothing,  and 
other  than  the  usual  place  of  ingress  and  egress, 
vhich  he  knows,  and  the  room  Into  which  he  enters 
Is  BufQciently  light  to  enable  htm  to  see  the  Impor- 
tant things  therein,  and  It  appears  that  he  saw 
Itgtats  in  an  levator  shaft  immediately  after  enter- 
ing, he  cannot  reoover  tot  Injuries  snstained  by 
stepping  iato  snob  shaft 

Error  to  superior  coutt  of  Grand  Bapids; 
Edwin  A.  Buklihoaub,  Judge. 

Action  by  Thomas  H.  Bedell  against  Jnlius 
Berkey,  to  recover  damages  for  injuries  sus- 
tain^ from  falling  Into  an  elevatOT  abaft 
owned  by  defendant.  Judgment  for  plain- 
tiff, ami  defendant  appeals. 

Taggart  A  J)eni$on  and  Butterfidd  <£ 
KeeMUt  tor  appellant.  /.  O.  Fitzgerald, 
{F.  A.  Staoe  and  Charle$  Ohandlert  <a  coun- 
sel,) for  appellee^ 

CAHFBffiX.  J.  On  March  21,  1887,  at 
about  4  cftlock  in  the  afternoon,  plaintiff  fell 
down  an  elevator  shaft  from  the  ground  floor 
to  the  bottom,  in  a  building  partly  occupied 
by  defendant  for  making  wooden  tripods. 
The  declaration  relies  as  groands  for  the 
charge  of  negligence  on  the  alleged  failure  to 
have  tlH)  elevator  shaft  guarded  in  any  way, 
and  the  darkness  of  the  room  upon  which  it 
opened.  Plaintiff  was  averred  to  have  been 
unacquainted  with  the  premises,  and  to  have 
l)een  tliere  for  tlie  lawful  purpose  of  transact- 
ing bi'sineas,  at  defendant's  request,  and  to 
have  been  exercising  due  care.  Tlie  defend- 
ant's testimony  indicated  that  the  elevator 
had  proper  doora,  nnd  was  not  left  open  or 
unguarded.   It  also  indicated  tliat  the  room 


was  not  without  sufficient  light,  and  that 
plaintiff  had  no  business  where  he  was,  and 
exercised  no  caution,  but  was  hurt  by  liis 
own  heedlessness  or  fault.  It  was  claimed 
on  the  trial  that  plaintiff's  own  tesUnaony 
made  out  no  cause  of  action,  and,  as  this 
question  lies  at  the  threehold  of  the  case,  it 
requires  attention.  The  plaintiff's  statement 
is,  in  substance,  that  be  has  held  some  Inter- 
views with  defendant  concerning  the  busi- 
ness of  making  and  finishing  tripods.  The 
building  in  which  the  work  was  dooe  liad 
been  partly  occupied  for  defendant's  work, 
and  pnrtly  by  a  company  making  felt  goods, 
who  bad  recently  quit  work  tliere,  and  re- 
moved most  of  their  stuff.  This  building 
fronted  westward  on  Canal  street,  in  Grand 
Rapids,  and  at  the  east  end  of  the  buitding 
was  an  alley  in  the  rear.  There  was  a  base- 
ment mosUy  under-gound,  and  defendant  oc- 
cupied a  part  of  tlie  first  lloor  above  the  base- 
ment, and  part  of  the  upper  stories  including 
the  fouith,  A  drivewi^  passed  along  the 
soutli  Bide  of  the  building  from  Oanal  street 
to  the  allciy.  The  alley  was  not  open  beyond 
the  north  side  of  the  building.  The  business 
office  was  on  the  ground  floor  on  the  Canal- 
Street  front.  On  the  alley  In  Uie  rear  this 
floor  ms  reached  by  a  platform  about  4  feet 
above  the  ground,  with  an  open  front  to  let 
light  into  the  basMnent.  This  floor  was  di- 
vided by  east  and  west  walls  into  8  sectionst 
each  25  feet  wide.  Each  at  these  sectloni 
had  a  door  and  a  window  on  each  side  of  it* 
opening  over  the  rear  platfwm,  the  windows 
being  4x9  feet,  and  Uie  doors  double,  each 
leaf  being  2|x8^  feet.  Tlie  elerator  in  ques- 
tion was  In  the  wall  between  the  middle  and 
north  sections,  opening  on  each,  being  aboiU^ 
9  feet  from  the  rear  the  building,  and  in 
size  about  7  feet  2  inches  by  5  feet  7  inches, 
thus  projecting  into  each  section  about  3  feet 
7  inches.  It  bad  double  doors  on  each  side, 
but  there  was  a  dispute  whether  those  on  the 
middle  section  side  were  in  place.  The  slmf  t 
was  lighted  by  a  window  reaching  across  tlie 
projection  into  the  middle  section.  The  doura 
opening  on  the  rear  platform  each  had  two 
lights  of  20x31  Inches,  and  two  transom 
lights  above  them,  27x28  inches.  At  the  time 
of  the  accident  tlie  devator  in  the  middle  sec- 
tion opened  into  a  small  room  partitioned  oft 
by  boards,  and  called  a  "storm-room,"  de- 
signed to  keep  the  cold  tnfrom  ttierest  of  the 
section  when  tlie  rear  door  was  opened.  This 
storm  parUtion  included  the  rear  door  and 
north  window  of  the  middle  section  up  to  the 
transom,  and  ran  to  the  west  side  of  the  ele- 
vator, where  a  sliding  door  gave  access  from 
the  storm-room  to  the  rest  of  that  section. 
In  one  or  more  instances  plaintiff  had  gone 
up  in  the  elevator,  entering  it  from  tlie  north 
side.  His  declaration  claims  that  he  never 
was  In  the  room  on  which  it  opened  on  the 
other  Bide,  and  so  he  swears.  The  explana- 
tion he  gives  of  entering  it  on  the  occasion 
in  question  is  this:  While  in  the  office,  talk- 
ing with  defendant  about  the  sanding  and 
finisliing  of  the  rods  or  poles  of  which  tlie 
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ti  ijuKls  were  m:>de,  plaintiff  told  Mr.  Berkey 
til  II  he  knew  of  a  machine  formerly  used  by 
the  JJisaell  Carpet-Sweeper  Company,  which 
he  thought  would  do  the  work  faster.  De- 
fendant, as  plaintaff  swears,  asked  plaintiff  if 
he  could  get  the  machine,  and  plaintiff  SHid 
he  thought  he  coaid.  Defendant  askf^l  him 
If  he  could  get  a  t«im  and  ko  and  get  the  ma- 
chine for  him,  and  he  said  he  would,  and  did 
so.  The  machine  was  about  7  feet  long  and 
5  ffeet  wide.—called  a  "sander."  Plaintiff 
stales,  further,  that  he  had  the  sander  taken 
by  a  team,  and  that  the  teamster  took  it  in  by 
the  side  passage  into  the  alley,  and  opposite 
the  north  door;  that  plaintiff^  coming  a  little 
while  after,  went  by  the  same  my,  and  tried 
to  open  the  north  door,  but  found  it  fastened. 
He  then  went  to  the  middle  door,  and  opened 
it,  and  when  he  closed-it  he  found  himself  In 
what  be  calls  a  daAish  room,  not  altogether 
dark.  He  says:  **I  saw  a  little  light  shining 
through  here,  ahead  of  me,  Just  a  dim  light, 
and  I  walked  up  here,  saw  this  light,  took  it 
to  1)8  an  opening  between  the  door, — be- 
tween ttie  two  serous,  the  middle  and  the 
north  sections.  I  turned  to  my  right,  and, 
as  1  supposed,  was  going  throogh  into  this 
department  through  a  door,  and  f  slipped  in- 
to a  bole."  After  he  fell  In  he  looked  up  and 
saw  the  elevator  was  standing  at  the  third 
floor  above. 

Plaintiff  was  allowed,  against  objection,  to 
show  ttiat  a  few  weeks  after  the  accident  he 
went  into  this  same  storm-room,  and  to  de> 
scribe  various  things  he  tlit-n  found  which 
obBtnicted  the  light,  and  which  he  claimed 
were  the^  when  he  was  hurt.  It  appears, 
lioweTer.  from  his  minute  description,  tluit  he 
had  no  trouble  in  seeing  and  describing  the 
construction  and  contents  of  the  room,  and 
all  its  means  of  ingress  and  egress.  There 
was  ntilliing  to  cut  off  the  light  from  the 
outer  itour,  Hlthougb  some  rods  were  so  ptled 
as  to  be  across  part  of  the  window.  The  tes- 
timony is  full  to  the  point  tliat  it  was  used 
as  a  {Mcklngand  marking  room  for  shipment 
of  parcels.  Taking  plaintifF'sown  testimony 
as  a  correct  version  of  the  disputed  facts,  he 
had  not  ascertained  and  did  not  promise  to  a 
•entainty  thnt  the  sander  could  be  obtained 
at  all,  or  when  it  would  be  obtained,  or  when 
it  could  or  would  be  brought  If  so  obtained, 
or  where  it  would  be  wanted  or  placed.  He 
gave  no  notice  to  defendant  to  be  ready  to 
nK^ive  it.  and  gave  no  notice  of  Its  arrival, 
when  it  came.  He  tiad  never  been  informed 
that  there  was.  and  there  was  not  in  fact, 
any  ttour  of  communication  between  the  north 
and  middle  sections  in  that  part  of  the  build- 
ing; and  he  had  no  reason  for  assuming  that 
the  north  section  was  the  proper  plac^  to  put 
the  machine,  or  that  the  door  of  that  section 
was  the  proper  place  to  receive  it.  From  his 
account  of  his  visita  to  the  place  to  confer 
with  defendant,  it  is  apparent  that  be  was 
very  heedless  and  unobserving  of  his  sur- 
roundings, and  knew  very  little  more  of  them 
than  if  he  had  never  seen  them.  He  did  know 
where  the  office  was.  and  bad  when  visiting 


the  building  entered  it  by  the  front  and  not 
by  the  rear. 

It  is  no  more  than  plain  common  sense, 
that  a  stranger  who  comes  on  business  or 
otherwise  has  no  right  to  choose  for  himself 
his  means  of  ingress  and  egress,  and  baa  no 
right  to  determine  where  bulky  articles  shall 
be  usioaded.  or  to  unload  thera  without  in- 
quiry and  notice.  It  was  plaintiff's  business 
to  go  to  the  office  and  find  out  what  was  to 
l>e  done  with  the  machine,  as  well  as  to  ena- 
ble defendant  to  take  his  own  measures  and 
use  his  own  men  to  unload  and  place  it.  Ac- 
cording to  his  own  story,  ha  knew  nothing 
about  the  uses  or  condition  of  the  rear  part 
of  the  middle  section.  It  had  never  been 
brought  to  his  attention  as  a  place  where  he 
could  properly  enter  the  building,  and  de- 
fendant owed  hira  no  duty  on  the  subject. 
There  are  always  places  in  factories  which, 
whether  genendly  safe  or  not.  are  liable  to  be 
unsafe  at  times  for  any  one,  who  is  not  ac- 
quainted with  ttiem;  and  all  persons  who 
stray  about  other  people's  premises  at  their 
own  will  must  look  out  for  their  own  safety 
in  such  places.  As  the  time  when  plaintiff 
went  into  the  storm-room  was  at  least  about 
two  hours  beforesunset.  and  the  room,  whleb 
was  a  very  small  one,  had  lights  which, 
whether  clean  or  dirty,  occupied  a  large  share 
of  the  rear  end.  and  he  subsequently  found 
them  to  give  light  enough  to  see  all  that  was 
Important  to  be  seen,  and,  as  he  says,  that 
on  this  occasion  he  saw  the  lights  In  the  ele- 
vtitor  shaft  immediately  after  entering  the 
door,  when  It  was  as  he  says  some  seven  feet 
away,  it  was  his  busineA  if  he  found  It  ob- 
scure  to  wait  until  his  eyes  got  accustomed 
to  the  light  before  moving  round  at  hap-hai- 
ari,  without  using  any  care  whatever  to 
know  where  he  was  going.  No  one  has  smy 
right  to  endanger  himself,  or  to  disturb  other 
peof-le's  arrangements,  by  moving  round  in 
the  dark— if  it  Is  dark — In  a  strange  room, 
into  which  he  has  entered  of  his  own  accord 
and  without  direction.  If  instead  of  hurting 
himself  he  had  injured  or  destroyed  some  frag^ 
ile  and  valuable  article  left  there,  he  wouU 
have  fudnd  no  reasonable  excuse  for  his  tres- 
pass. He  is  in  no  better  position  because  he 
was  seriously  hurt  than  if  he  had  hurt  some- 
body or  something  else.  He  is  himself  re- 
sponsible tor  his  own  misfortune,  and  made 
out  no  case  for  redress. 

As  we  can  see  no  ground  on  which  plain- 
tiff could  recover  in  any  event,  we  do  not 
think  it  worth  while  to  discuss  the  otiier  er- 
rors alleged.  There  was  no  good  reason,  that 
we  can  see,  why  the  jury  sliould  not  have 
seen  the  premises,  or  why  the  photographs 
should  have  been  excluded,  that  should  not 
have  equally  shut  out  a  large  portion  of  plaln- 
tifTs  testimony  of  conditions  not  contempo- 
raneous. Testimony  of  localities  can  gener- 
ally be  better  understood  by  views  and  ob- 
servation than  by  word  of  mouth,  and 
changes  can  just  as  well  be  explained  ui  the 
one  case  as  in  the  other.  The  court  also  re- 
fused some  requests  concerning  reciprocal 
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rights  and  duties,  and  the  effect  of  plaintiff's 
negligence,  which  ehonld  have  been  given. 
In  Hctions  for  personal  injuries,  juries 
quire  very  pointed  and  well-defined  Instruc- 
tions to  keep  them  from  acting  on  vague 
ideal.  There  was  also  some  hearsay  testi- 
mony Improperly  admitted;  and  the  medical 
testimony  was  more  than  usually  hypotheti- 
cal. But,  as  we  think  the  case  should  not 
have  been  left  ta  the  jury,  there  would  be  no 
proRtin  discuasiug  these  questions.  Judg- 
ment should  be  reversed,  with  costs  of  both 
courts.   The  other  justices  concurred. 


Lamodon  «.  Judges  of  Watnx  Oiboujt 
Court. 

(fiupreme  Court  0/  MieMoan.  Oot.  11. 1888.) 

CiOSTBlCFT — ATTBHFT  TO  BxiBB  JdBT. 

How.  St.  Mich,  c  356,  S  1.  subd.  4,  provides 
that  every  court  shall  have  [iower  to  puniBO,  b;  floe 
and  imprisonment,  any  unlawful  Interference  with 
the  proceeding  in  any  action  whereby  the  rights 
of  a  party  may  be  defeated  or  prejudiced,  and 
other  geotlona  provide  for  allowance  by  the  oourt 
out  of  Buch  Ana  of  Indemnity  to  the  party  ag- 
grieved, and  also  for  proceedings  where  no  party 
u  anrteved,  and  the  defendant  USIb  to  appear. 
HelOt  that  the  oourt  may,  on  Ita  own  motion,  pun- 
ish aa  for  a  contempt  an  attempt  to  bribe  a  Juror 
to  bring  about  a  disagreement  of  tiie  Jury,  Uiough 
no  prejudice  to  either  party  resnlt  uom  such  »- 
tcnopt.  Oumau^  J.,  duMntlng. 

Petition  for  writ  of  certiorari. 

F.  H.  Canjleld,  (H,  B,  Frazer,  of  coun- 
sel.) for  petitioner.  Chat*  Flowert,  for  re- 
spondents. 

Ghahpun,  J.  William  W.  Langdon  sued 
out  a  writ  of  eertiorari  to  the  judges  of  ttie 
Wayne  circuit  court  to  bring  iKfore  tliis 
court  for  review  certain  proceedings  then 
pending  befure  the  court  wherein  Ijangdon 
had  been  brought  before  the  court  opoii  at- 
tacliment  to  answer  for  an  alleged  contempt. 
In  liis  petition  for  the  writ  lie  alleged  timton 
the  2d  day  of  February,  1889,  proceedings 
were  instituted  in  the  circuit  court  for  the 
county  of  Wayop  against  Iiim  fur  tlie  purpose 
of  punishing  iiim.'aaforHCriniinal contempt, 
for  an  alleged  unlawful  interference  on  hts 
part  with  the  proceedings  in  an  action  tried 
in  said  court  wherein  James  Hughes,  by  his 
next  friend,  was  plalntifT,  and  the  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Com- 
piiny  was  defendant.  That  he  was  brought 
before  the  court  upon  a  warrant,  and  gave 
bail.  The  warrant  and  afflilavits  upon  which 
it  was  baseil  are  set  out  as  exhibits.  That 
upon  his  appeanince  befure  the  court  it  made 
an  order  that  be  should  answer  certain  in- 
terrogiitories  which  are  set  out  in  an  exhibit. 
Thai  he  answered  such  interrogatories,  and 
Sled  therewith  certain  adldavits,  copies  of 
which  are  also  set  out  as  exhibits.  That 
thereu))on  he,  by  his  counsel,  moved  the 
court  to  dismiss  s:tid  proceedings  on  the 
ground  that  they  were  not  warranted  by  any 
statute  law  of  this  state,  and  that  the  court 
had, no  jurisdiction  to  entertain  such  pro- 
ceedings. Tliiit  the  (Tourt  denied  the  motion. 
That  upon  the  tiling  of  his  answers  to  the  in- 


terrogatoriea  the  dnnit  eonrt  niled  that  de- 
pomnt  should  be  examined  upon  an  oral  ex- 
amination in  open  oonrt  touching  the  maU 
tera  relating  to  the  said  all^^  contempt. 
That  said  prooeedlngs  are  being  carried  on  as 
a  public  proBeentlim  against  him  bf  Charles 
riowers,  Esq.»  as  attorn^  app<^nted  by  the 
court  for  tbA  purpose.  He  assigns  error  on 
the  part  of  the  court  In  refusing  to  dismiss 
and  quash  the  proceedings  as  follows:  "(1) 
That  the  aUegad  unlawful  interference  set 
forth  in  said  warrant  and  affidavit,  upon 
which  the  same  was  issued*  does  not  consti- 
tute a  criminal  contempt  under  the  pro* 
visions  of  chapter  255  of  Howell's  Statutes 
of  this  state,  or  any  sfestute  or  law  of  this 
state.  (2)  That  said  court  has  no  Jurisdic- 
tion or  legal  authority  to  entertain  said  pn^ 
ceedings  to  punish  as  for  a  erlmlnal  contempt 
under  the  provisions  of  said  chapter.  (8) 
That  the  court  has  no  Jurisdiction  or  power 
to  entertain  said  proceedings  under  the  pro- 
visions of  chapter  256  of  Howelt*a  Statutes, 
inasmuch  as  said  proceeding  are  not  insti- 
tuted nor  carried  on  tot  the  purpose  of  en- 
forcing any  civil  mnedyp  or  to  protect  the 
rights  of  any  party  to  any  dvil  action  pend- 
ing in  said  court.  (4)  That  said  proceed- 
ings upon  their  face  are  without  warrant  of 
law.  and  beyond  the  Jurisdiction  or  power  of 
said  court." 

The  circuit  court  of  Wayne  eounty,  by 
Gbobgb  O  artnsh,  one  of  its  Judges,  jnade  re- 
torn  to  the  writ  of  eertiorari^  from  which  It 
appears  that  upon  the  14tb  day  of  January, 
A.  D.  1889.  tht^re  came  on  for  trial  in  the 
circuit  court  for  the  county  of  WAyne,  l)efore 
him  and  a  jury,  a  cause  wherein  one  James 
Hughes,  by  hts  next  friend,  was  plaintiff* 
and  the  Detroit.  Grand  Haven  ft  Milwaukee 
Hallway  Company  was  the  defendant,  the 
trial  of  which  cause  continued  from  day  to 
day,  and  terminated  on  the  18th  of  January, 
A.  D.  1889,  when  a  verdict  was  rendered  In 
favor  of  the  plaintiff.  That  on  the  29tb  of 
January  there  were  flled  in  the  same  court 
iwo  atBdavits, — one  made  by  George  W. 
Bryce,  and  one  by  James  H.  Brady.  The 
contents  of  these  affidavits  are  not  material, 
and  need  nut  be  stated,  as  they  were  not  the 
basis  of  the  attachment  issued  against  Lang- 
don. The  return  further  shows  that  u|ton 
February  2d  there  were  filed  in  said  court  two 
alSdavita.—one  made  by  George  F.  Uobinson, 
and  one  by  John  Nicholson.  The  affidavit 
of  Robinson  was  to  the  effect  that  he  was  per- 
sonally acquainted  with  Langdon,  and  met 
him  at  Ijinsing»  Mich.,  on  the  29th  of  Janu- 
ary, when  Langdon  asked  him  If  he  was  not 
the  attorney  of  Nicholson  in  the  matter  tallied 
of  in  the  newspapers  about  contempt  of  court, 
and  he  replied  that  he  supposed  be  was,  or 
would  be  if  proceedings  against  him  for  the 
matters  talked  of  in  the  newspapers  should 
ever  be  taken  into  court.  That  Langdon  then 
told  him  that  he  bad  learned  that  Nicholson 
bad  been  arrested  and  taken  before  the  court, 
and  urged  bim  to  use  all  means  possible  to 
clear  NiclxUson  of  the  charge;  saying  it  was 
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a  great  shnaie  that  he  sfaonld  be  arrested  or 
cliarjfied  with  such  an  ofEense.  and  that  he  bad 
plenty  of  friends  who  would  see  him  through. 
Tliat  he  replied  that  if  he  should  be  retained 
lie  would  use  his  best  endeavors  to  see  that 
he  bad  a  proper  defense.  That  on  tlie  2d 
day  of  February  Langdon  met  him  in  Detroit 
and  asked  bim  bow  Nicholson's  business  was 
getting  on,  and  he  replied  that  he  thought 
that  Nicboison  would  come  out  all  right,  and 
Langdon  asked  If  there  would  be  any  money 
needed.  That  be  replied  that  he  got  his  pay, 
and  did  not  think  there  would  l»  any  more 
money  needed.  That  Langdon  then  asked  if 
there  would  not  be  money  needed  to  pay  Nich- 
olson's fine  in  said  contempt  proceedings. 
That  if  any  was  needed  that  he  would  see  that 
he  was  famished  with  ail  that  was  necessary, 
and  urged  him  to  use  every  possible  means  to 
dear  said  Nicliolson  of  siiid  charge.  That  he 
replied  Itiat,  as  he  tiien  understood  matters, 
Nicholson  was  all  right,  and  would  probably 
escape  without  much  punishment.  Theaffl- 
davit  of  Nicholson,  m»de  ou  the  same  day 
that  Robinson  swore  to  the  above  conversa- 
tion, is  as  follows: 

"State  of  Michigan,  county  of  Wayne — ss.: 
John  Nicholson,  being  duly  sworn,  saya  he 
resides  in  the  city  of  Detroit,  in  said  county. 
That  upon  the  14th  day  of  January,  1889, 
there  came  on  for  trial  in  the  circuit  court  for 
tlie  county  of  Wayne,  before  Hon.  Geo.  Gart- 
ner, one  of  the  judges  of  said  court,  a  cause 
therptofoie  commenced  and  pending  in  said 
court,  wherein  James  Hughes,  by  bis  next 
friend,  was  the  plaintiff,  and  the  Detroit, 
Grand  Haven  &  Milwaukee  Bailway  Com- 
pany WHS  the  defendant,  and  upon  the  day 
last  aforesaid  a  jury  was  duly  impaneled  and 
sworn  to  try  said  action.  That  among  the 
jurors  so  selected,  impaneled,  and  sworn  was 
one  James  H.  Brady,  and  also  one  Fitzsim- 
ons,  witli  both  of  whtim  this  deponent  is  well 
acquainted.  That  said  trial  continued  in  said 
court  until  Friday,  the  Ibth  day  of  January, 
1889,  when  the  same  was  concluded,  and  a 
verdict  was  rendered  ther^n.  That  upon 
Thursday,  the  17th  day  of  January,  1889,  this 
deponent  met  one  William  W.  Langdon,  a 
resident  of  Detroit,  aod  had  a  conversation 
with  said  Langdon,  when  said  Langdon  asked 
detxinent  if  he  [deponent]  was  acquainted 
with  any  of  tlie  jurors  in  said  above-men- 
tioned caus&  That  deponent  replied  that  he 
was  acquainted  with  the  said  Brady,  one  of 
the  jurors  so  sworn  as  aforesaid.  That  said 
Langdon  asked  deponent  how  well  he  knew 
him,  and  deponent  replied  that  he  knew  him 
quite  well.  That  said  Langdon  then  related 
to  deponent  some  of  the  merits  of  ttie  case, 
and  told  deponent  that,  if  a  disagreement  of 
the  jury  could  be  procured,  this  deponent 
might  offer  one  of  the  jurors  one  hundred 
dolhus.  Deponent  replied  that  that  would 
be  a  very  serions  thing  to  do.  and  said  Lang- 
don told  talm  there  would  ba  no  danger.  De- 
ponent then  said  to  Liingdon  that  he  would 
have  to  think  alwnt  the  m  itter.  Thaton  the 
evening  of  the  same  day  said  Langdon  came 
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to  deponent's  honset  and  then  and  there 
again  said  to  this  deponent  that  he  [Langdon] 
would  authorize  deponent  to  ofter  said  Brady 
one  hundred  dollars,  and  he  [Langdon]  would 
see  that  the  one  hundred  dollars  would  be 
paid,  if  a  disagreement  of  the  jury  aforesaid 
should  be  secured;  and  further  said  to  de- 
ponent that,  if  there  was  any  other  person 
upon  the  jury  with  whom  he  was  acquainted, 
this  deponent  might  make  to  him  the  same 
offer,  and  he  [Langdon]  would  see  that  the 
same  would  be  paid!  That  in  pursuance  of 
the  statement  so  made  to  deponent  by  said 
Langdon,  and  this  deponent  being  authoriz«l 
by  the  said  Langdon,  deponent  met  the  said 
James  H.  Brady,  a  juror  upon  the  said  jury- 
so  sworn  in  said  action  as  aforesaid,  in  the 
city  ball,  and  told  bim  [said  Brady]  that  he 
[deponent]  was  authorized  to  ofter  him  the 
sum  of  one  liundred  dollars,  to  be  paid  to  him 
[the  said  Brady]  if  the  jury  disagreed.  That 
subsequent  to  the  time  when  the  said  convex 
sation  occurred  Ljetween  tbe  deponent  and 
the  said  Brady,  deponent  met  tlie  said  Fitz- 
slmons,  another  juror  upon  said  panel,  and 
in  pursuance  of  the  authortzalion  and  state- 
ments made  to  deponent  by  said  linngdon  as 
aforesaid,  deponent  told  said  Fitzsimons  that 
if  he  would  make  a  disagreement  in  said 
cause,  he,  the  said  Fitzsimons,  could  make  a 
hundred  dollani.  That  deponent  was  arrest- 
ed upon  an  attachment  issued  out  of  said 
court  on  the  29th  day  of  January.  1889,  and 
that  since  the  issuing  of  the  said  writ  of  at- 
tachment, and  the  giving  of  a  recognizance 
by  this  deponent  to  appear  in  said  matter,  be 
has,  upon  different  occasions,  met  said  I^ang- 
don,  and  the  said  Langdon  has  repeatedly 
since  that  time  stated  to  this  deponent  to  keep 
a  stiff  upper  lip,  and  that  he  [Langdon]  would 
see  him  through,  and  if  any  money  was  de- 
sired, he  [the  said  Langdon]  would  put  it  up. 
[Signed]  JounNioholson.  8ub3cril>ed  and 
sworn  to  before  me  this  2d  day  February,  A. 
D.  1889.  [Signed]  Walter  Barlow,  No- 
tary Public,  Wayne  county,  Michigan." 

Upon  filing  these  aflldavite  an  order  .was 
made  as  follows:  "Atasession  of  the  circuit 
court  for  the  county  of  Wayne,  held  at  tbe 
circuit  court  rooms  in  the  city  of  Detroit  on 
the  2d  day  of  February,  A.  D.  1889.  Present, 
Hon.  C.  J.  Heilly,  Hon.  H.  N.  Brevoort,  Hon. 
Geo.  Gartner,  Hon.  Geo.  S.  Hosmer,  circuit 
judges.  In  the  matter  of  William  W.  Lang- 
don, for  an  alleged  unlawful  interference, 
etc.  Before  Judge  Gartner.  On  tiling  the 
aOldavits  of  John  Nicholson  and  George  F. 
Robinson  in  said  matter,  and  it  appearing  to 
tbe  court  from  the  matter  therein  alleged 
that  an  alleged  unlawful  interference  on  tlie 
part  of  said  William  W.  Langdon  was  made 
by  bim  with  the  proceedings  in  the  action 
tried  in  said  court  wherein  James  Hughes,  by 
his  next  friend,  was  the  plaintiff,  and  the  De- 
troit. Gnuid  Haven  ft  Milwaukee  Bailway 
Company  was  the  defendant,  during  the  trial 
of  said  action,  it  is  therefore  onler«l  that  an 
attachment  do  issue  to  the  said  William  W. 
Langdon,  and  that  he  be  brought  before  tbe 
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court  to  answer  for  such  alleged  misconduct, 
and  that  a  copy  of  the  affidavits  upon  which 
this  order  Is  based,  together  with  a  copy  of 
this  order,  be  served  upon  him  at  the  time  of 
tlie  service  of  such  attachment."  And  there- 
upon an  attachment  was  issued  against  Lang- 
don  HS  follows:  "State  of  Micliigan,  county 
of  Wayne— 88.:  The  circuit  rourt  for  the 
county  of  Wayne.  TothesherifT  of  thecoun- 
ty  of  Wayne,  greeting:  In  the  name  of  the 
people  of  the  state  of  Michisan,  you  are  tnm- 
maiKled  to  take  William  W.  Langdon,  if  he 
he  found  in  your  barliwiclc,  and  him  safely 
keep  so  that  yon  may  liave  his  body  before 
our  circuit  court  for  said  county,  at  court- 
luoin  No.  3,  in  the  court-house  in  the  city  of 
Detroit,  on  Monday,  February  4,  A.  D.  1889, 
at  9  o'clock  A.  M.,  to  answer  unto  an  alleged 
contempt  of  said  court.  In  unlawfully  interfer- 
ing witli  the  proceedings  of  said  court  in  an 
action  tried  before  a  jury  in  said  court,  wherein 
one  James  Hughes,  by  his  next  friend,  was 
plaintiff,  and  tlie  Detrult,  Grand  Haven  &  Mil- 
waukee Railway  Company  was  defendant, 
which  cause  is  now  pending,  by  which  the 
rights  of  said  plaintiff  in  said  cause  were  cal- 
culated to  be  defeated,  impaired,  impeded,  or 
prejudiced,  as  appears  by  the  affidavits  of  John 
Nicholsun  and  George  F.  Robinson,  Hied  this 
day,  all  of  which  shall  tlien  and  there  be  made 
to  Hppear,  and  of  tliis  writ  make  due  return. 
Witness  the  Honorable  Co  khelius  J.  Reillt, 
Presiding  Circuit  Judge  of  the  Circuit  Court 
for  tlie  County  of  Wayne,  this  second  day  of 
Pebruary.in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine.  Williah 
P.  Lane,  Clerk.  [Seal.!  By  Wm.  May, 
Deputy  Clerk."  Upon  tnis  writ  Langdon 
WHS  arrested  and  brought  before  the  court, 
and  was  let  to  bail  in  the  sum  of  81,000. 
The  return  shows  tliat  upon  Langdon's  ap- 
pearance before  the  court  upon  the  4th  of 
Febniiiry  certain  interrogatories  were  filed, 
signed  "Chaklics  Flowers,"  whidi  were 
entitled  and  contain  the  recital  following, 
viz.:  "The  circuit  court  for  the  county  of 
Wayne.  In  the  matter  of  William  W.  Lang- 
don for  an  alleged  unlawful  interference  with 
the  proceedings  in  an  action  tried  in  said  cir- 
cuit court  wherein  James  Hughes,  by  his 
next  friend,  is  plaintiff,  and  the  Detroit, 
Grand  Haven  A  Milwaakee  Railroad  Com- 
pany ia  defendant.  The  said  William  W. 
Langdon  having  been  arreatcd  apon  an  at- 
tachment heretofore  issued,  and  having  been 
brought  into  court  to  answer  for  the  alleged 
misoonduet  on  his  part,  interfering  with  the 

Croceedings  in  the  said  can8e,it  is  now  ordered 
y  the  court  herein  that  said  William  W. 
Langdon  make  written  answer  on  oath,  on 
or  before  the  9th  day  of  February,  1889,  to 
the  following  interro<;atories."  Then  follow 
the  interrogatories  signed  "Charles  Flow- 
EBS."  The  following  order  also  appears  to 
have  been  made  and  entered,  to-wlt:  "At  a 
session  of  tlie  circuit  court  for  the  county  of 
Wayne,  held  at  the  circuit  court  rooms  in  the 
dty  of  Detroit,  on  the  4th  day  of  February, 
A.  D.  ltjlJ9.   Present,  Hon.  C.  J.  Beilly, 


Hon.  H.  N.  Brevoort,  Hon.  Geo.  Gartner, 
Hon.  Geo.  S.  Hosmer,  circuit  judges.  In  the 
matter  of  William  W.  Lnngdon  for  an  allegfii 
unlawful  interference,  etc.  Before  •Judge 
Gartner.  The  said  respondent  having  I'een 
brought  before  the  court  by  attachment,  and 
the  court  having  directed  interrogatories  to 
be  filed,  and  that  the  said  respondent  file  an- 
swers thereto  on  oath,  on  motion  of  F.  H. 
Canfield,  Esq.,  counsel  for  respondent,  it  Is 
ordered  that  said  respondent  file  answers  to 
said  interrogatories  on  or  before  Saturday. 
February  9th  inst.  It  ia  further  ordered  that 
the  hearing  of  said  matter  be  adjourned  to 
Monday,  February  llth  inst,  and  that  said 
respondent  be  remanded  into  the  custody  of 
the  sheriff  of  Wayne  county,  unless  he  exe- 
cute to  the  people  of  the  state  of  Michigan  a 
recognizance  in  the  sum  of  one  thousand  dol- 
lars, with  two  sureties  to  appear  upon  the 
adjourned  day,  and  from  day  to  day,  until 
the  determination  of  said  matter. "  Langdon 
Hied  written  answers  on  oath  totheinterroga^ 
toriea,  and  with  them  the  alBdavits  of  several 
persons  confirmatory  of  such  answers.  These 
answers  and  affidavits  were  all  entitled  in  the 
same  manner  as  the  interrogatories.  By  the 
answers  filed  he  fully  denied  the  facts  set  forth 
in  the  alfidavit  of  Nicholson,  and  explained 
the  conversation  with  Robinson  soas  to  fully 
purge  himself  of  the  alleged  contempt.  He 
also  supplemented  his  answers  with  his  own 
affidavit.  On  February  llth  the  matter  was 
taken  up,  when  Mr.  Canfield  for  respondent 
read  the  answers  and  affidavit,  at  the  conclu- 
sion of  which  he  asked  that  Mr.  Langdon  be 
discharged,  claiming  that  he  had  purged  him- 
self  of  any  suspicion  of  wrong  in  the  matter. 
Mr.  Flowers  then  stated  to  the  court  that 
"We  desire,  under  the  statute,  to  controvert 
the  facts  set  forth  in  the  answers  to  the  inter- 
rogatories. "  and  for  that  purpose  he  desired 
to  have  Mr.  Langdon  sworn;  to  which  request 
respondent's  counsel  interposed  do  objection. 
The  court  directed  Mr.  Langdon  to  take  the 
stand,  and  he  was  sworn,  and  was  examined 
by  Mr.  Flowers. 

As  we  cannot  pass  upon  the  merits  of  the 
controversy,  it  is  not  necessary  to  notice  the 
testimony  edicited.  It  appears  that  at  some 
time  subsequent  to  the  examination  of  Mr. 
Langdon.  and  before  Mr.  Flowers  had  con- 
cluded his  controverting  proofs,  a  motion 
was  madein  behalf  of  the  respondent  to  quash 
the  proceedings,  upon  wliat  grounds  Is  not 
stated,  but  presumably  those  assigned  in  the 
petition  for  oerttorari.  The  motion  was 
heard  by  the  full  bench  of  judges  and  over- 
ruled ;  Judge  Oabtner  delivering  the  opinion 
of  the  court,  in  which  he  construes  chapter 
256  of  Howell's  Statutes  as  having  a  dual  ob-. 
ject,  namely,  to  punish  contempt  of  court  by 
fine  or  Imprisonment,  or  both;  and  If  there 
has  been  an  actual  loss,  to  order  a  sufficient 
sum.  to  be  paid  to  indemnify  the  Injured  par- 
ty. The  respondent  then  sued  out  the  writ 
of  eertiorari  frran  this  court  to  review  the 
proceedings  upon  the  question  of  jarisdlotion. 

The  question  of  the  jurladiction  of  the  cir- 
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cait  court  for  the  county  of  Wayne  to  enter- 
tHin  the  proceedings  at  all  is  the  only  one 
involved  tiere.  Juriadiclion,  when  applied 
to  courts,  is  the  power  to  hear  and  determine 
a  cause  or  matter.  Courts  of  record  in  this 
state  have  inherent  power  to  hear  and  deter- 
mine all  contfmpts  of  court  which  the  supe* 
rlor  courts  of  England  had  at  the  common 
law;  and  the  statute  has  not  undertaken  to 
limit  or  prohibit  tbelr  jurisdiction  In  the  mat> 
ter  of  contempts.  The  statutes  are  in  af- 
firmation o^thecommon-law  power  of  courts 
to  punish  for  contempts,  and,  while  not  at- 
tempting to  curtail  the  power,  thejhave  reg^ 
ulated  the  mode  of  pro^eding  and  preacribed 
what  punishment  may  be  inflicted.  The 
statutes  have  dealt  with  the  subject  of  con- 
temptain  twoseparate  chapters.  These  were 
first  enacted  In  the  present  shape  in  the  Re- 
vision of  1846,  and  have  remained  unchanged 
until  the  present  time.  Under  a  title  which 
says  "General  provisions  concerning  courts, 
and  the  powers  and  duties  of  certain  judicial 
officers."  by  section  7  (How.  St.  g  7234)  it 
is  enacted  "every  court  of  record  shall  have 
power  to  punish,  as  for  aOTiminal  contempt, 
persons  guilty  of  either  of  the  following  acts, 
and  no  others:  (1)  Disorderly,  contemptu- 
ous, or  insolent  behavior,  committed  during 
its  sitting,  in  its  immediate  view  and  pres- 
ence, and  directly  tending  to  interrupt  its 
proceedings,  or  to  impair  the  respect  due  to 
its  authority.  (2)  Any  breach  of  the  peace, 
noise,  or  disturbance,  directly  tending  to  in- 
terrupt Its  proceedings.  (8)  Willful  disobe- 
dience of  any  process  or  order,  lawfully  issued 
or  made  by  It.  (4)  Besistaoce  willfully  of- 
fered by  any  person  to  the  lawful  order  or 
process  of  any  court.  (5)  The  contumacious 
and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness,  and.  when  so  sworn,  the 
like  refusal  to  answer  any  legal  and  proper 
Interrogatory.  (6>  The  publication  of  a  false 
or  grossly  inaccurate  report  of  its  proceed- 
ings: but  no  court  can  punish  as  a  contempt 
the  publication  of  true,  full,  and  fair  reports 
of  any  trial,  argument,  proceedings,  or  deci- 
sion liad  in  such  court."  The  punishment 
for  these  contempts  is  limited  to  a  fine  not 
exceeding  S250,  or  imprisonmentin  thecoun- 
ty  jail  a  period  not  exceeding  30  days,  or 
botli;biit,  in  case  of  a  commitment  for  non- 
payment of  a  fine,  the  committed  person  shall 
be  discharged  at  the  end  of  30  days.  Such 
contempts  oimmitted  in  the  Immediate  view 
and  presence  of  the  court  may  be  punished 
summarily;  in  other  casea  the  party  shall  be 
notified  of  the  accusation  and  have  a  reaaon- 
aUe  time  to  make  his  defense.  If  commit- 
ted, the  warrant  must  set  forth  the  particular 
drcunutanees  <A  the  oBmae.  These  sections 
do  not  extend  to  any  proceedings  against  any 
parties  or  officers,  as  for  a  contempt,  for  tlw 
purposeof  enfoidiig  any  olvll  right  or  remedy. 

The  classification  in  section  7  embraces 
mostly  those  contempts  which  are  offenses 
against  the  ooart  as  a  tribunal  of  justice, 
tending  to  lessen  its  dignity,  contemn  Its 
mandates,  impair  the  respect  due  to  its  an- 


thority,  or  interrupt  its  proceedings.  The 
other  class  of  contempts  p^vlded  against  in 
chapter  256  has  an  additional  object,  although 
the  two  classes  in  some  of  their  provisions 
cover  the  same  acts.  This  object  is  well  ex- 
pre-ssed  in  the  title  to  the  chapter,  namely: 
"Of  proceedings  as  for  contempts  to  enforce 
civil  temedies.  and  to  pratect  the  rights  of 
parties  in  civil  actions."  Section  1  of  this 
chapter  reads  as  follows:  "Every  court  of 
record  shall  have  power  to  punish,  by  6ne 
and  Imprisonment,  or  either,  any  neglect  or 
violation  of  duty,  or  any  misconduct  by 
which  the  rights  or  remedies  of  a  party  in  a 
cause  or  matter  depending  in  such  court,  or 
triable  therein,  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  In  the  following  casee : 
(1)  All  attorneys,  counsellors,  solicitors, 
clerks,  registers,  sheriffs,  coroners,  and  all 
other  persons  in  any  manner  duly  elected  or 
appointed  to  perform  any  judicial  or  minis- 
terial services,  for  any  misbeliavior  in  such 
office  or  trust,  or  for  any  willful  neglect  or 
violation  of  duty  therein;  for  disobedience  of 
any  process  of  such  court,  or  any  lawful  or- 
der  Utereof ,  or  of  any  lawful  order  of  a  judge 
of  such  court,  or  any  officer  authorized  to 
perform  the  duties  of  such  judge.  (2)  Far- 
ties  to  suits,  for  putting  in  fictitious  baU  or 
sureties,  or  for  any  deceit,  or  abuse  of  the 
process  or  proceedings  of  the  court.  (3)  Par- 
ties to  suits,  attorneys,  counsellors,  solicit* 
ors,  and  all  other  persons,  for  the  non-pay- 
ment of  any  sum  of  money  ordered  by  such 
court  to  be  paid  in  cases  wtiere.  by  law,  exe- 
cution cannot  be  awarded  for  the  collection 
of  such  sum,  and  any  othex  disobedience  to 
any  lawful  order,  decree,  or  process  of  such 
court.  (4)  All  persons,  for  assuming  to  be 
officers,  attorneys,  solicitors,  or  counsellors 
of  any  court,  and  acting  as  such  without  au- 
thority; for  rescuing  any  property  or  persons 
which  shall  be  In  the  custody  of  any  officer 
by  virtue  of  process  issued  from  such  court; 
for  unlawfully  detaining  any  witness  or 
party  to  a  suit  while  going  to,  remaining  at, 
or  returning  from,  the  court  when  such  suit 
shall  be  noticed  for  trial,  and  for  any  other 
unlawful  interference  with  the  process  or 
proceedings  In  any  action.  (5)  All  persons 
summoned  as  witnesses,  for  refusing  or  neg- 
Icfcting  to  obey  such  summons,  or  to  attend 
or  to  be  sworn  or  answer  such  witness.  (6) 
Persons  summoned  as  j  urors  in  any  court,  tw 
Improperly  conversing  with  any  party  to  a 
suit  to  be  tried  at  such  court,  or  wiUi  any 
other  person,  in  relation  to  the  merits  of  such . 
suit;  for  receiving  communications  from  any 
such  party,  or  from  any  other  person  in  re- 
lation to  the  merits  of  such  suit,  without  im- 
mediately disclosing  the  same  to  the  court. 
(7)  All  inferior  magistrates,  officers,  and  tri- 
bunals, for  disobedience  of  any  lawful  order 
or  process  of  a  superior  court*  or  for  proceed- 
ing in  any  cause  or  matter  contrary  to  law, 
after  soch  cause  or  noAba  shall  have  been  re- 
moved fromthtir  Jurladietlon;  and  (8)  Ail 
other  cases  where  attaohmenta  and  proceed- 
ings as  for  contempts  have  been  usually 
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adopted  and  practiced  In  courts  of  record  to 
enforce  the  civil  remedies  of  any  partj,  or  to 
protect  the  rights  of  any  such  party." 

The  misconduct  which  it  is  allied  Lang- 
don  was  guilty  of  was  an  unlawful  Inlerfer- 
ence  tn  a  cause  pending  In  the  Wayne  circuit 
court  by  attempting,  through  one  Nicholson, 
to  bribe  a  juror  to  bring  about  a  disagree- 
ment uf  the  jury.  It  is  claimed  by  counsel 
for  Mr.  Langdon  that  this  act  is  not  covered 
by  chapter  255,  How.  St..  and  be  cannot  be 
proceedeil  against  as  for  a  criminal  contempt. 
This  claim  is  not  disputed  by  counsel  for 
the  Wayne  circuit  court,  who  assert  that  the 
pro<'eedings  are  under  and  authorized  by  chap- 
ter 25§,  How.  St. 

The  first  question  to  dispose  of,  then,  is 
whether  tiie  proceedings  were  begun  and  car- 
ried on  under  chapter  255,  which  providds 
for  proceedings  in  such  cases  as  are  criminal 
contempts.  They  do  not,  upon  their  face, 
appear  to  he  proceedings  under  that  chapter. 
The  affidavits  upon  which  the  order  for  at- 
tachment was  based  do  not  allege  or  set  forth 
any  fact  showing  that  Langdon  committed 
any  act  made  punishable  under  that  chapter. 
They  do  refer  to  the  civil  suit  pending  in 
court  when  tlie  act  alleged  was  clalm^  to 
have  been  committed,  and  upon  these  affida- 
vits an  order  was  made  for  an  attachment  to 
issue,  and  the  writ  states  that  the  alleged 
contempt  consists  in  unlawfully  interfering 
with  the  proceedings  of  the  court  in  a  cer- 
tain action  therein  mentioned,  "by  which  the 
rights  of  said  plaintift  in  said  cause  were 
calculated  to  be  defeated,  impaired,  impeded, 
or  prejudiced,  as  appears  by  the  affidavit  of 
John  Nicholson  and  George  F.  Robinson  filed 
this  day."  And  the  subsequent  proceedings 
were  such  as  are  authorized,  by  chapter  256, 
to  be  taken,  with  the  exception  of  the  bond 
or  recognizance,  which  should  have  run  to  the 
officer  making  the  arrest  instead  of  to  the 
people  of  this  state. 

This  brings  us  to  the  consideration  of  the 
third  and  fourth  assignments  of  error,  which 
may  be  considered  together.  It  must  be  con- 
ceded that  these  pnweedings  were  not  Insti- 
tuted for  the  purpose  of  enforcing  any  civil 
remedy  of  the  infant,  James  Hughes,  in  his 
suit  Hgainst  the  Detroit,  Grand  Haven  &  Mil- 
waukee Railway  Company.  The  trial  of  that 
sujt  had  been  concluded,  and  resulted  in  a 
verdict  in  his  favor.  There  was  no  disagree- 
ment of  the  jury,  and  the  plaintiflf's  civil 
remedy  can  be  enforced  by  execution.  He  has 
thirefore  no  occasion  to  resort  to  the  court 
for  aid  under  chapter  256.  No  actual  loss 
or  injury  has  been  produced  to  the  party  by 
the  misconduct  alleged,  and  he  neither  seeks 
nor  needs  indemnity.  But  does  it  follow  that 
the  court  has  no  jurisdiction  to  punish,  as  for 
a  contempt  of  court,  a  person  who  has  inter- 
fered while  the  suit  is  pending,  and  endeav- 
ored to  bring  about  a  disagreement  of  the 
Jary,  by  bribery?  Can  It  be  said  that  sucli 
conduct  is  not  calculated  to  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedy  of 
the  parly?   The  jurisdiction  of  the  court  does 


not  depend  upon  the  fact  that  the  miaoon- 
dnct  did  actually  prod  uee  such  result.  If  th» 
purpose  was,  by  adaptation  of  the  means 
to  tlie  end,  to  bring  about  a  disagreement  of 
the  jury,  such  conduct  was  calcolated  to  de- 
feat or  impair  the  rights  and  remedies  o£ 
the  party  to  the  suit 

Two  purposes  are  apparent  in  the  statutory 
enactment  of  chapter 256, — one  to  enforce  the 
t^Til  rights  and  remedies  of  parties  to  an  ac- 
tion pending  in  the  court;  and  the  other  to 
protect  the  rights  of  parties  in  civil  actions. 
One  purpose  is  particular,  and  the  other  gen- 
eral. Each  is  for  the  benefit  of  suitors,  bat 
one  is  for  the  particular  benefit  of  a  suitor  in 
enforcing  his  civil  rights,  and  affording  a  pap. 
ticular  remedy;  the  other  is  a  general  bene- 
fit  to  both  parties  to  protect  their  rights  in 
the  action.  The  one  is  a  sword  of  execution; 
the  other  a  shield  for  their  protection.  The 
dominant  idea  of  the  statutory  provisions  is 
that  the  court  may  fine  and  imprison  for  ttie 
misconduct  enumerated  in  the  various  subdi- 
visions df  section  1.  It  starts  with  the  ^rant 
of  power  to  the  court  to  pqnish.  by  fine  or 
imprisonment  or  both,  any  neglect  or  viola- 
tion of  duty,  or  any  misconduct  by  which  the 
rights  or  remedies  of  a  party  in  a  cause  or 
matter  depending  in  such  court,  or  triable 
therein,  may — not  shall — be  defeated,  im- 
paired, impedfd,  or  prejudiced  in  any  of  the 
enumerated  cases.  The  authority  is  to  pun- 
ish by  fine  or  imprisonment.  The  misconduot 
may  cause  actual  loss  or  damage,  or  it  may 
not.  Take  as  an  illustration  8ul>division  4, 
§  1.  Under  that  subdivision  it  is  a  miscon- 
duct which  the  court  may  punish,  as  for  a 
contempt,  for  any  person  to  assume  to  be  an 
officer,  an  attorney,  a  solicitor,  or  counsellor. 
In  anyconrt,  and  act  as  such  without  author^ 
ity.  These  are  clearly  criminal  contempts, 
and  it  will  be  seen  by  reference  to  subdivisions 
2,  3,  and  4  of  section  7,  c.  255,  that  several 
cases  whioh  are' strictly  criminal  contempts, 
have  been  Incorporated  in  section  1,  c.  256. 
In  all  these  cases  proceedings  may  be  bad  and 
fines  imposed  under  chapter  256,  and  they 
have  nothing  to  do  with  the  collection  of 
debts,  or  the  enforcement  of  civil  remedies, 
Iteyond  the  support  and  vindication  of  the 
general  administration  of  the  laws.  Spald- 
ing V.  People,  7  Hill.  303.  affirmed  in  4  How. 
21.  Whether  the  fine  is  imposed  under  a. 
chapter  relating  to  punishing  certain  miscon- 
duct as  for  a  criminal  contempt,  or  as  for  a 
contempt  under  chapter  256,  when  paid  It 
goes  into  the  library  fund  under  the  constitu- 
tion and  laws  of  this  state.  The  proceeding 
in  either  case  ia  regarded  as  a  criminal  pi'o- 
ceeding,  and  the  fine  imposed  as  apunishment 
for  a  wrong  done  to  the  state,  and  goes  to  it, 
and  not  to  the  party  to  the  suit  pending  in 
which  the  contempt  was  committed.  In  re 
Rhodes,  65  N.  a  518:  Morris  v.  Whitehead,  Id. 
637;  Bromley  v.  People,  7  Mich.  472;  Schwnh 
T.  Coots,  44  Mich.  468;  How.  St.  §  7287; 
Haines  v.  Haines,  35  Mich.  146.  Indemnity 
to  the  party  is  secured  by  section  21,  which 
provides:  "If  an  actual  loss  or  injary  has  beea 
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produced  to  any  party  by  the  mlscondact  al- 
leged, the  court  shall  order  a  sufficient  sum 
to  be  paid  by  tlie  defendant  to  such  party  to 
indemnify  liim  and  to  satisfy  bis  costs  and 
expenses,  instead  of  imposing  a  fine  upoh  said 
defendant;  and  in  sucb  case  the  paymentand 
acceptance  of  such  sum  shall  be  an  absolnte 
bar  to  any  action  by  such  aggrieved  party  to 
recover  damages  forsQchinjnry  or  loss."  In 
all  other  cases  than  those  specified  in  section 
21  a  fioa  shall  not  exceed  MiibO  over  and  above 
the  costs  andeocpenses  of  the  proceedings.  If 
the  defendant  does  not  appear  on  the  return- 
day,  the  eoart  may  order  the  bond  taken  upon 
the  arrest  to  be  prosecuted.  This  order  op- 
erates as  an  aaslgiiment  of  the  bond  to  any 
aggrieved  party  who  may  maintain  an  action 
thereoDt  and  the  measure  of  damages  to  be 
assessed  In  such  action  is  the  extent  of  the 
loss  or  injury  sustained  by  the  aggrieved 
party  by  reason  of  the  miscondnet  for  which 
the  attachment  was  issued,  and  his  costs  and 
expenses  ctf  pnisecuting  the  attachment.  Sec- 
tion 28.  If  there  be  no  party  a^rieved  by 
tlie  misconduct  forwhich  tiie  attachment  was 
issued,  1  f  the  defendan  t  fails  to  appear  accord- 
Ing  to  the  condition  of  the  bond  taken  on  the 
arrest,  the  eourt  shall  order  the  same  to  be 
prosecuted  1^  the  attorney  general,  or  the 
prosecuting  attorney  fur  the  county  in  which 
sucli  bond  was  taken.  Section  80. 

These  provisions  show  that  proceedings  as 
for  a  contempt  may  be  prosecuted,  although 
no  party  be  aggrieved  by  the  misconduct  for 
which  the  attachment  Issued;  and  like  crim- 
inal contraipts  may  be  instituted  1^  the  court 
upon  its  own  motion,  without  the  interven- 
tion of  the  party  to  the  pending  suit.  When 
affidavits  are  filed  showing  that  attempts  have 
been  made  to  bribe  jurors  or  witnesses  in  a 
cause,  we  ooncetve  it  to  be  tfie  province  of  the 
court  to  pnH-eed  to  vindicate  the  administra- 
tion of  tbelawl^  attaching  the  person  guilty 
d  the  misconduct,  whether  a  partjtothe  suit 
take  action  or  not. 

The  assignments  of  error  do  not  raise  any 
question  d!  irregularity  in  the  proceedings, 
but  solely  the  question  of  jurisdiction,  and 
this  is  the  only  question  we  are  called  upon 
to  decide. 

We  think  the  eourt  had  jurisdiction  of  the 
Bubjpct-matter  and  of  the  party,  and  craise- 
quently  the  writ  of  ctrUorart  is  quashed,  and 
the  record  remanded  to  the  circuit  court  for 
the  county  of  Wayne.  The  defendants  in  the 
writ  will  recover  their  costs  of  this  court. 

Sherwood.  C  J.,  and  Morsb  and  XjOno, 
JJ.,  concurred. 

Campbell,  J.,  {dissenting.)  I  do  not 
think  the  statute  covers  the  proceedings  ap- 
pealed from. 


GAMfAK  V.  Mabklb. 
(ffuprans  Cmut  of  MbMgan.  Oct  11,  ISSB.) 
QnAimni  Hbrcit— Void  Co:(traot. 
1.  Where  an  agreement  between  plaintiff  aod 
Mendaat  is  void  under  the  statute  of  frauds,  but 
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It  appears  that  plalntUX  has  done  everytbing  re- 
quired of  him  thereunder,  and  that  defendant  hu 
received  all  the  heneflts  expected  therefrom,  plain- 
tiff may  recover  what  hii  services  are  actually 
worth,  and  their  vaine  Is  a  qneaUMi  for  the  jury. 

2.  Where  plf^ntifl  goes  to  a  certain  place,  and, 
in  pursuance  of  an  agreement  with  aefeadant, 
nBes  his  host  efforts  to  establiBh  a  company  there, 
but  is  prevented  from  so  doing  by  defendant's 
recalling  him,  he  may  recover  what  hts  time 
while  there  was  worth,  and  reasonable  expenses. 

Error  to  circuit  court.  Wayne  county; 
HxNRY  N.  Brevooht.  Judge. 

B.  W.  PencUeton,  {F.  H.  Garfield,  of 
Munsel,)  for  appellant.  BusMel  <ft  Camp- 
heU»  for  appellee. 

LoNa,  J.  This  suit  was  brought  to  recov- 
er for  services  rendered  by  plaintiff  to  de- 
fendant in  getting  up  an  organization  to  pro- 
mote the  Edison  system  of  electric  lighting, 
etc.,  Id  Michigan.  The  declaration  is  on  the 
common  counts  in  asnanptit,  and  also  a  spe- 
cial count  as  follows:  Tor  that  whereas, 
heretofore,  to-wit,  on  the  first  day  of  July,. 
A.  D.  1886,  at  Detroit  ib  said  county  of 
Wayne,  the  defendant  was  indebted  to  plain- 
tJff  in  the  sum  of  •5,000  for  the  price  and 
value  (rf  certain  shares  of  stock,  which  do. 
fendant,  by  express  contract,  promised  tlie 
plaintiff  to  deliver  and  pay  to  tlie  plaintiff 
for  his  certain  commissions  for  work  and  la- 
bor performed  by  the  philntiff  for  the  defend- 
ant in  and  about  tlie  organization  of  certnin 
corporations,  and  in  andabout  thepiocoring 
subscriptions  to  the  a^ital  stock  of  said  cor- 
porations at  the  request  of  the  defendant." 
On  the  trial  in  the  court  below  before  a  jury 
the  plaintiff  had  judgment  for  the  sum 
$1,000.   Defendant  brings  error. 

It  appeared  upon  the  trial  of  the  cause  that 
the  defendant,  iu  1885.  had  a  contract  with 
the  Edison  Company  of  Ifew  York,  giving 
him  the  control  of  rights  under  the  Edison 
patents  for  Michigan,  which  the  defendant 
proposed  to  handle  by  organiring  local  oom- 
panies  at  certain  points  in  Michigan.  The 
plaintiff's  claim  is  that  in  March.  1886.  de- 
fendant came  hack  from  ITew  Tork  with  a 
contract  from  tlie  Edison  Company,  uid  pro- 
]psed  getting  up  ^  syndicate  for  Uie  purpuee 
of  organizing  Edison  stations  throughout  tlie 
state;  that  tlie  dtfendant  stated  to  him  he 
could  not  carry  it  through,  as  he  did  not 
know  people  enough,  and  proposed  to  phtin* 
tiff,  it  he  would,  either  alone  or  with  defend- 
ant, get  the  sttbscribeiB  to  this  promoter's 
syndicate,  he  would  give  him  one  per  cent, 
of  the  capital  stock  of  all  the  companies 
formed  in  the  state  of  Michigan  during  the 
continuance  with  the  Edison  company,  which 
was  for  10  years.  Plaintiff  claims  that  he 
secured  subecriptions  to  this  orgaiii nation, 
amounting  to  about  $1,000,000.  It  appears 
tliat  after  these  subscriptions  had  been  pro- 
cured, the  subscribers,  upon  taking  legal  ad- 
vice, oonduded  that  the  articles  of  associa- 
tlon  which  had  been  proposed  for  the  compa- 
ny, and  to  which  they  had  subscribed,  were 
unsuitable,  and  a  committee  of  the  subscrib- 
ers devised  a  new  plan  under  which  a  new 
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form  of  company,  with  a  reduced  capital, 
was  formed  by  thesubaciibere,  and  therJghta 
under  the  Edison  patents  were  conferred  up- 
on this  new  company,  which  has  been  used 
as  the  promoter  company  to  others  which 
have  been  organized  withinthestate.  Plain* 
tiff  also  claims  that  these  subscriptions  were 
entirely  completed  some  time  in  April,  1885. 
That  in  February,  1885,  he  also,  made  nn  ad- 
ditional agreement  with  defendant  by  which 
be  was  also  to  have  one  per  cent,  of  the  cap- 
Itnl  stoclc  of  each  company  which  he  (plHintiff) 
organized,  if  he  paid  his  own  expanses,  or 
three-quarters  of  one  per  cent,  if  the  defend- 
ant paid  his  expenses,  and  that  tills  contract 
was  to  continue  during  the  life  of  the  de- 
fendant's contract  with  the  Edison  Company, 
—that  is,  the  plaintiff  olaims  that  Maricle 
agreed  to  give  him  one  per  cent,  of  the  capl- 
tal  stock  of  all  companies  which  he  might  or- 
ganize in  the  state  for  a  period  of  10  years 
as  corapensHtlon  for  his  services  In  getting 
up  the  promoter  com[)any,  and  also  that  in 
case  he  organized  any  local  company  he  should 
have  the  option  of  having  one  per  cent,  addi- 
tional if  he  paid  his  own  expenses,  or  three* 
fourths  of  one  per  cent.  If  Maricle  paid 
them.  On  the  trial  Markle  admitted  making 
an  agreement  with  the  plaintiff,  but  claimed 
that  plaintiff  whs  to  have  only  one  per  cent, 
of  the  capital  stock  of  such  local  companies 
as  he  might  organize,  or  three-fourths  of  one 
per  cent,  if  he  paid  plaintiff's  expenses,  and 
this  was  to  be  in  full  for  all  services  In  get- 
ting up  the  parent  company,  as  well  us  for 
getting  up  the  local  companies.  Certain  lo- 
cal companies  were  therciifter  organized  in 
the  state,  but  not  liy  plaintiff.  The  plaintiff 
claims  that  under  this  arrangement  be  went, 
at  Markle's  direction,  to  Adrian,  and  re- 
mained two  weeks  attempting  to  get  up  a 
company,  when  he  received  a  letter  from  de- 
fendant directing  hint  to  go  to  Bay  City,  and 
organize  a  company  there.  That  lie  liad  pro- 
ceeded so  fur  in  Bay  City  as  to  get  822,000 
subscribed,  when  the  labor  strike  came  on, 
and  that  defendant  then  wrote  him  to  quit 
tlie  work  and  return  to  Detroit,  as  his  work 
was  not  satisfactory,  afterwhich  time  he  did 
no  more  business  for  defendant.  The  plain- 
tiff also  testified  that  the  capital  stock  of  the 
promoter  company  (the  Detroit  company)  is 
9250,000,  and  stock  worth  par.  That  a  com- 
pany was  organized  at  Jackson,  CHpital  stock, 
9^100,000,  worth  par;  andacompanyatGrand 
Rapids,  capital  stock,  $200,000,  stock  worth 
par.  Plaintiff  claims  that  he  spent  about  four 
wet'ks  at  Bay  City  in  the  attempt  to  organize 
the  company  there.  Defendant  claimed,  fur- 
ther, that  plaintiff's  services  were  of  no  value 
in  organizing  these  companies,  and  that  he  did 
not  recall  plaintiff  from  Bay  City,  and  wrote 
no  such  letters  as  plaintiff  claims.  Under 
this  issue,  so  made,  thn  court  below  held  Lhat 
the  agreement,  if  any  such  was  made  as 
stated  by  plaintiff,  was  void  under  the  stat- 
ute of  frauds,  being  for  a  longer  period  tlian 
one  year;  and  cliarged  the  jury,  among  other 
matters,  that,  though  the  contruct,  if  one  ex- 


isted between  the  parties,  was  void  under 
the  statute  of  firauds,  yet,  if  Llie  plaintiff  per- 
formed services  for  the  d«>fetidant,  he  was  en* 
titled  to  receive  whatever  his  servicee'were 
reasonably  worth.  Mr.  Lloyd  was  called  as  a 
witness  for  the  defendant,  and  testiQed  that 
the  amount  subscribed  to  the  new  agreement 
in  the  promoter  company  was  intended  to  be 
#250,000.  and  that  the  old  subscriptions  of 
61.000.000  feU  to  the  ground.  At  the  close 
of  the  testimony  in  the  case  the  defendant 
requested  the  court  tochargethe  jury.among 
other  matters,  that  if  the  jury  find  that  the 
agreement  between  the  parties  was  that 
plaintiff  was  to  receive  for  his  services  one 
per  cent,  of  the  capital  stock  of  the  Edison 
oompanles  which  might  be  formed  within 
this  slate  during  a  period  of  10  yenrs  from 
the  time  the  ageement  was  made,  then  this 
agreement  would  be  void  under  the  statue  of 
frauds,  and  would  afford  no  ground  of  action 
to  the  plaintiff.  The  court  substantially 
gave  this  request  in  liis  charge  to  the  Jury, 
but  directed  them  that,  though  the  agree- 
ment was  void  under  the  statute  of  frauds, 
yet,  If  they  found  that  plaintiff  rendered 
services  to  the  defendant,  a  reoovery  could 
be  had  for  the  amount  sueh  serrioeB  were 
actually  worth. 

In  this  there  was  no  error.  In  Whipple  t. 
Parker,  29  Mich.  874,  where  suit  was  brought 
on  a  verbal  contract  of  three  years,  though 
held  void  under  the  statute  of  frauds,  Mr. 
Justice  Christxanot,  speaking  tor  the  court, 
says:  "But  if  the  contract  has  been  executed 
by  the  other  party,  and  he  has  received  the 
consideration  and  accepted  its  beneQt,  an  ac* 
tion  may  be  maintained  against  him  for  the 
benefit  thus  conferred,  the  money,  property, 
or  value  thus  accepted  and  appropriated 
him,  not,  howeVer,  upon  the  contract,  but 
upon  the  appropriate  common  counts  in  a«> 
gumpait,  and  upon  the  duty,  promise,  or  ob- 
ligation springing  from  ttie  property,  money, 
or  benefit  thus  conferred  by  the  plaintiff,  and 
received  and  appropriated  by  the  defendant." 
See,  also.  Fierce  v.  Estate  of  Paine.  28  Vt. 
34;  Emery  v.  Smith,  46  N.  H.  151. 

The  question  whether  any  services  were 
rendered  by  plaintiff  to  the  defendant,  and 
what  such  services  were  actually  worth,  was 
very  fully  and  fairly  submitted  to  the  Jury  by 
the  court.  The  plaintiff  claims,  and  his  tes- 
timony tended  to  show  the  fact,  that  every- 
thing he  agreed  to  do  had  been  done  upon  his 
part;  that  he  completed  the  subscriptions, 
and  enlisted  the  members  of  the  parent  com- 
pany, and  that  the  defendant  derived  all  the 
benefits  which  were  expected  to  flow  from 
the  plan  of  its  organization;  that  by  means 
of  the  parent  company  other  companies  had 
been  organized,  and  were  In  successful  opera- 
tion, and  that  by  reason  of  the  services  ren- 
dered by  him  the  defendant  has  succeeded  in 
his  enterprise.  Under  theclaim  of  the  plain- 
tiff the  court  was  not,  therefore,  in  error  In 
permitting  the  case  to  go  to  tlie  jury  as  to 
the  actual  value  of  the  services  rendered  by 
the  plaintiff,  and,  under  the  common  counts 
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of  his  declaration,  he  would  have  a  right  to 
recover  upon  the  qua7itum  meruit,  it  the  jury 
accepted  his  theory  of  the  case. 

Home  contention  also  arises  over  the  sixth 
request  of  defendant's  counsel,  which  is  "  tliat 
plaintiff  cannot  recover  for  his  supposed  serv- 
ices at  Bay  City  unless  ttie  jury  find  that  he 
was  wrongfully  prevented  by  the  defendant 
from  going  on  and  completing  the  organiza- 
tion of  the  company  tliere."  The  court 
charged  the  jury:  "If  you  believe  that  Cad- 
man  went  to  Bay  City  and  used  his  beat  ef- 
forts to  organize  a  company  there,  and  was 

S evented  from  doing  so  by  reason  of  Mr. 
arkle  calling  him  haclc,  the  plaintifF  is  en- 
titled to  recover  what  his  time  is  worth  while 
there,  and  reasonable  expenses."  The  claim 
made  by  the  plaintiff  is  that  be  went  to  Bay 
City,  and  would  iiave  succeeded  in  organizing 
a  company  had  the  defendant  not  recalled 
him,  and  told  him  bis  work  was  not  satisfac- 
tory, and  discharged  him  from  his  employ. 
Under  these  circumstances  we  think  the  ques- 
tion very  fairly  submitted. 

Some  contention  is  also  bad  upon  the  ques- 
tion of  the  court  permitting  plaintiff  to  show 
l^e  capital  stock  in  the  local  oompanies  or- 
ganized  by  the  assistance  of  the  parent  com-, 
pany.  I  see  no  errof  in  this,  upon  the  theory 
ctf  plaintiff's  olaim,  and  the  charge  of  the 
court  thereon.  If  the  plaintiff  had  been  en- 
titled to  recover  under  the  contract  claimed 
by  him,  the  testimony  would  have  been  com- 
petent as  showing  the  measure  of  his  recov- 
ery. The  court,  however,  very  properly  held 
the  contract  void,  and  held  that  a  recovery 
might  be  had  upon  the  quantum  meruit. 
It  therefore  became  a  matter  of  importance 
as  to  what  those  services  were  reasonably 
worth.  If,  however,  any  error  was  apparent 
in  this,  the  court,  in  Its  general  charge, 
placed  the  matter  before  ttie  jury  in  a  man- 
ner which  certainly  relieved  the  defendant  of 
any  elTcL-t  such  testimony  might  have  had  in 
enhancing  the  plaintiff's  damages.  The  court 
told  the  Jury  that  the  only  evidence  that  they 
were  at  liberty  to  pass  upon  in  regard  to  the 
unoant  of  stock  was  that  of  Mr.  Lloyd.  We 
do  not  see  how  the  d^endant  can  be  preju- 
diced hj  this  teatimony,  under  the  clrcump 
stances. 

We  find  noerror  in  the  refusal  of  theoourt 
to  give  defendant's  several  requests  to  charge. 
Tliey  Applied  largely  to  the  qaestions  arising 
under  the  contract,  vhlcb  the  court  beld  to 
be  void  under  the  statute  of  frauds.  We  find 
no  error  in  the  record.  The  judgment  must 
beafiBrmed,  with  costs.  Tbe  other  justices 
concurred. 


Atbby  v.  Btah  et  al. 

(Supreme  Court  of  WiaconHru  Oot.  15, 1889.) 
Spbcifio  Pbbformakcb — Rbferencb— Appeal. 

1.  Specific  performance  of  a  contract  to  deliver 
stock  will  not  oe  enforced  when  it  appears  that 
tlu  re  is  no  fiduciary  relatioD  between  toe  parUcB ; 
that  the  v^ne  o2  tbs  fttook  oan  be  eBtimated  in 


money;  and  that  there  are  no  allegations  of  de- 
fendant's insolvency. 

2.  Though  an  order  of  refereooe  to  ascertain 

the  amontit  of  doma^  caased  by  aa  tnjancttoD  b» 
granted  prematurely,  it  will  not  be  reversed  if  it 
appears  uiat  in  the  present  state  of  the  case  sucti 
an  order  would  be  proper. 

Appeal  from  superior  court.  Milwaukee 
county;  Geohob  H.  Noybs,  Judge. 

There  are  two  appeals  in  this  action, — one 
from  an  order  dissolving  a  preliminary  in- 
junction, and  the  other  from  an  order  sus- 
taining, several  general  demurrers  to  the 
amended  complaint.  Tlie  pleadings  herein, 
consisting  of  a  complaint  and  an  amended 
complaint,  are  quite  voluminous.  Ttie  sub- 
stance thereof,  or  of  the  portions  material  to 
the  questions  here  determined,  is  as  follows: 
The  original  complaint  avers,  mostly  upon 
inforroatiun  and  belief,  that  defendant  cor- 
poration, the  Milwaukee  City  Railway  Com- 
pany, owns  and  operates  about  36  miles  of 
street  railway  In  the  city  of  Milwaukee,  and 
owns  a  large  amount  of  real  estate  and  per- 
sonal property  in  connection  therewith,  and 
ttiat  the  capital  stock  of  such  coratiany  is 
S750.000;  that  the  defendant  McGeoch  is 
president  and  general  manager  of  the  corpo- 
ration, and  owns  a  majority  of 'such  capital 
stock,  and  that  the  defendant  Wheatcroft  is 
the  secretary  of  the  company;  that  in  June, 
1888,  the  plaintiff,  with  the  permission  and 
assent  of  the  owners  thereof,  undertook  to 
sell  such  property  for  Sl,400,000,  subject  to- 
a  mortgage  of  $15,000  on  a  portion  thereof, 
and  that  the  plaintiff  was  to  get  his  commis* 
sions  for  making  tlie  sale  out  of  the  purclias* 
ers  of  the  property;  that  in  all  the  negotia- 
tions concerning  the  sale  of  the  property  the 
defendant  McGeoch  acted  for  said  company, 
and  all  interested  therein,  and  assured  th» 
plaintiff,  from  time  to  time,  tliat  no  sale 
thereof  should  be  consummated  to  the  de* 
fendant  Ryan  and  his  associates  (the  defend- 
ants Pahnstock)  except  upon  a  basis  which 
would  protect  the  plaintiff,  and  assure  him 
his  commissions,  upon  which  aaBurances  the 
plaintiff  relied  at  all  times;  tlmt,  immediately 
after  obtaining  permission  to  sell  Uie  prop- 
erty, plaintiff,  who  resides  and  has  an  otBce 
in  Milwaukee,  went  to  the  city  oi  Kew  York, 
and  submitted  to  the  defendant  Kyan  a  prop- 
osition to  sell  him  the  property  on  the  terms 
aforesaid,  and  Ryan  agreed  to  purcliase  the 
same,  in  connection  with  such  persons  as  he 
might  associate  with  him.  rad  to  pay  the 
plaintiff  9100,000  for  his  commission  on  the 
sale ;  tltat  a  few  days  thereafter  Byan  secured 
the  defendants  William  and  Oiljson  JFahn- 
stock  as  his  associates  in  the  purchase,  and 
thereafter  acted  for  them  as  well  as  for  him- 
self in  the  negotiations  for  and  purcliase  of 
the  property;  that  at  the  request  of  Byan 
plaintiff  made  two  trips— one  in  June,  and 
tlie  other  in  July.  1888— with  Ryan  to  Mil- 
waukee, at  his  own  expense,  to  examine  the 
property ;  that  after  a  full  examination  there- 
of, and  conference  with  the  owners,  Ryan  ap- 
plied to  plaintiff  to  change  the  contract  con- 
cerning commissions,  and  thereupon  it  was 
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agreed  between  them  that  Ryan  and  his  asso- 
ciates would  purchase  the  property,  but 
might  negotiate  therefor  directly  wltli  the 
owneni,  and  purchase  the  same  on  the  best 
terms  they  could  obtain;  that  the  purchasers 
wuuld  reorganize  the  corporaUon  with  a  cap- 
ital of  •1,000,000  preferred,  and  $1,000,000 
common,  stock,  a^  pl^ntlff  should  receive  at 
par  value  025,000  in  preferred,  and  9100,000 
In  common,  stock,  for  his  commlaalona;  that 
on  or  about  October  12, 1888.  Byan  and  the 
Fnbnstocks  purchased  such  property  for 
about  $1,250,000,  and  the  transfer  thereof  is 
to  be  effected  by  a  transfer  to  the  purchasers 
of  the  capital  stock  of  the  Milwaukee  City 
Railway  Company,  or  by  any  other  method 
necessary  to  complete  the  sale;  that  the  pur- 
cbasing  defendants  all  reside  in  Kew  York, 
BUd,  when  tlie  sale  is  consummated,  will  re- 
move tlie  books  and  records  of  the  company 
out  of  this  state ;  that  they  design  to  organize 
a  new  company  under  the  laws  of  some  other 
state,  (but  whether  in  accordance  with  their 
agreement  with  plaintiff  the  Idtter  does  not 
know,)  which,  if  done,  will  leave  plaintiff 
remediless,  because  they  ha\e  no  property 
within  this  state;  that  McGeoch  has  indemnt- 
fled  the  pur(!hasing  defendants  against  the 
plaintiff's  commissions  on  the  sale,  and  has 
been  aiding  and  abetting  them  to  cheat  and 
defraud  plaintiff  out  of  his  said  commissions; 
.and,  lastly,  that  the  $25,000  preferred  stock 
will  be  worth  par  when  Issued,  and  the  $100,- 
000  common  stock  will  be  worth  $50,000, 
.amounting  to  $75,000.  The  demand  for 
Judgment  la  that  the  purchase  and  sale  of  the 
stock  be  carried  on  under  the  supervision  of 
the  court,  and  to  that  end  that  a  receiver  of 
Buch  stock  be  appointed;  that  the  purchas* 
ing  defendants  be  required  to  organize  a  new 
corporation,  pui-siiant  to  the  aforesaid  agree- 
ment, under  the  supervision  of  the  court;  and 
that  a  sufficient  amount  of  the  stock  thereof 
to  satisfy  plaintiff's  claim  be  placed  in  the 
hands  of  the  receiver,  for  the  plaintiff,  and 
that  all  the  defendants  be  enjoined  from  pro- 
ceeding to  consummate  the  tale  and  transfer 
of  the  property,  except  under  the  direction  of 
the  court. 

Upon  this  complaint  a  preliminary  injunc- 
tion was  granted  by  a  court  commissioner 
against  all  the  defendants,  in  accordance  with 
the  demand  of  the  complaint.  A  motion  to 
dissolve  such  injunction  was  thereupon  made 
by  the  selling  defendants.  McGeoch,  Wheat- 
-croft,  and  the  Milwaukee  City  Hallway  Com- 
pany. It  was  heard  on  the  complaint,  the 
answer  of  Mc(3eoch  denying  all  the  material 
allegations  therein,  his  examination  under 
section  4096.  Rev.  St.,  and  several  affidavits. 
It  is  not  necessary  further  to  state  the  con- 
tents of  the  papers  used  on  such  hearing.  On 
November  19,  1888,  the  court  granted  the 
motion,  and  made  an  order  dissolving  the  in- 
junction as  to  the  moving  defendants,  and 
appointing  a  referee,  who  was  directed  to  as- 
certain and  report  the  damages  sustained  by 
.such  defendants  by  reason  of  Ihe  injunction. 
'The  plaintiff  appeals  from  such  order.  In 


January,  1889.  th«  plaintiff  filed  an  amended 
complaint,  which  la  a  supplnmental  complaint 
as  well,  against  the  original,  and  eight  addi- 
tional, defendants,  who  were  brought  into  the 
case.  The  amended  complaint  repeats,  in 
eubatance,  but  with  conaldouble  elaboration, 
the  averments  of  the  original  complaint.  It 
emphasizes  the  charges  m  fraud  and  ooUoalon 
between  the  defendants.  Including  the  new 
defendants,  to  cheat  the  plaintiff  oat  of  his 
commissions,  and  reasserls  the  value  of  the 
stock  to  which  plaintifl  is  entitled  to  be  $75.- 
000.  It  all^s  that  a  new  corporation  was 
formed  at  Milwaukee,  November  80. 1888,  by 
the  purchasers,  under  the  name  of  Uw  **Mil- 
WHukee  City  Railroad  Company,  "which  is  one 
of  the  additional  defendants,to  which  theproiH 
erty  in  controversy  has  been  transfsrred,  and. 
that  the  defendants  became  and  now  are  tlie 
owners  of  the  stock  of  such  company.  It 
further  alleges  that  the  plaintiff  Is  entitled  to 
a  lien  for  his  commissions  upon  all  the  prop- 
erty thus  sold  to  said  purchasing  defendants, 
and  upon  the  stock  of  the  new  corporation. 
It  fails  to  state  whether  such  new  corporation 
was  organized  in  accordance  with  the  terms 
of  the  agreement  with  the  plaintifl  or  otlier- 
wise. 

The  demand  for  judgment  is  of  the  same 
general  character  as  in  the  original  complaint, 
with  such  variations  as  were  made  necessary 
by  the  supplemental  averments  contained 
tberei  n .  A 11  the  defendants  except  Ryan  and 
tlieFahnstocks  interposed  general  demurrers 
to  the  amended  oomplaint.  The  court  sus- 
tained the  demurrers,  and  from  the  order  In 
that  iKhalf  the  plaintiff  appeals. 

It  is  thought  beat  to  insert  here  the  opinion 
of  Judge  Notes  sustaining  the  demurrers, 
omitting  thirefrom  the  merely  narrative  por- 
tions concerning  the  alleged  contoact  for  com- 
missions. It  is  as  follows: 

"The  only  possible  theory  upon  which  this 
action  can  be  maintained  in  equity,  under  tlie 
facts  alleged,  is  that  the  plaintiff  Is  entitled  to 
a  specific  performance  of  his  contract.  What  Is 
the  contract  which  the  court  is  asked  to  decree 
shall  be  specifically  performed?  *  *  •  The 
enforcement  of  thia  contract  is  the  founda- 
tion of  this  suit  The  court  is  asked  to  com- 
pel defendants  Ryan  and  Fahnstocks  to  or- 
ganize a  corporation,  the  only  terms  of  the 
charter  or  articles  of  which  are  specified  be- 
ing that  the  capital  stock  shall  consist  of 
$1,000,000  preferred,  and  one  million  dollars 
common,  the  shares  to  be  of  $100  par  VHlne, 
and,  when  bo  organized,  to  compel  defend- 
ants to  deliver  to  him  $25,000  par  value  of 
prefttred  stock  and  $100,000  of  common 
stock.  The  statute  provides  the  essential 
provisions  In  the  articles  of  association  in  or- 
der to  form  a  corporation.  Can  the  court 
specify  what  these  shall  be  in  the  proposed 
<X)mpany.  in  the  absence  of  an  agreement  with 
respect  thereto  made  by  theparties?  Can  the 
court  determine  the  character  and  terms  of 
the  preferred  stock?  Certainly  preferred 
stock  is  not  all  alike,  and  how  does  the  court 
koow  what  the  parlies  intended,  or  would  be 
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Batisfled  with,  If  draws  by  tbe  ooart?  'No 
rule  Is  better  establf  Bbed  than  Ifl  tbe  rule  thitt 
a  eoart  of  equity  will  not  decree  speelBc  per- 
formance of  a  contract  unless  tbe  terms  ef 
tlie  oontmci  are  elearly  and  doiultdy  ex> 
pressed.  If  tba  tmmt  b  nnabl^  from  the 
eontract  ftself,  idded  by  authorized  legal  pre- 
sumption, to  arrive  at  a  dear  result  of  what 
all  its  essential  terms  are,  the  contract  wUI 
not  be  specifically  enforced.*  Schmeling  v. 
Krlesel,  45  Wis.  825-827.  'A  court  of  equity 
must  Interpret  a  contract  between  parties  as 
it  Is  made  by  them.  It  cannot  make  a  con- 
tract for  parties.*  Iron  Co.  t.  Todd,  (Del.) 
14  Atl.  Rep.  27-84.  Were  the  stock  actually 
in  existence,  Instead  of  to  be  created,  the 
question  would  be  presented  as  to  whether 
tbe  action  would  lie  in  equity  to  compel  a  de- 
Urery  thereof  to  the  plaintiff.  It  seems  to  be 
now  settled  that  a  apeclflo  performance  of  a 
contract  relating  to  personal  property,  includ- 
ing stocks,  will  in  certain  cases  be  enforced. 
The  general  rule  is  that  it  will  not.  It  is 
-only  when  the  detention  of  chattels  cannot 
adequately  be  redressed  by  damages  that  the 
jurisdiction  of  equity  attaches.  If  there  be 
any  peculiar  value  to  the  personal  property, 
— such  as  an  heirloom,  a  painting,  title-deeds, 
and  the  like, — or  it  be  stock  nob  purchasable  in 
the  market,  or  such  that  its  value  cannot  be 
ascertained,  or  It  have  a  special  peculiar  value 
in  the  future  to  the  plaintiff,  then  courts  of 
equity  will  decree  specific  performance,  be- 
cause an  adequate  compensation  in  damages 
cannot  be  ascertained  or  given  at  law.  Pom. 
Spec.  Ferf.  11-14;  Foil's  Appeal.  91  Pa. 
St.  434.  So  in  cases  where  the  plaintiff  has 
put  money  or  other  property  In  the  hands  of 
the  defendant,  so  as  to  create  a  fiduciary  re- 
lation between  them,  or  the  defendant,  in 
any  proper  sense,  has  made  himself  the  trus- 
tee of  the  plaintiff,  the  Jurisdiction  In  equity 
is  enlarged,  and  performance  of  a  contract 
relating  to  personal  property  will  be  decreed. 
Johnson  v.  Brooks,  93  N.Y.387;  Pom.  Spec. 
Perf.  g  14.  But  if^  all  cases  It  is  clear  that 
when  the  plaintiff  himself  has  pot  a  value 
upon  tbe  property  which  he  asks  decreed  to 
him,  as  in  this  cane,  an  adequate  compensa- 
tion in  the  form  of  damages  can  be  recovered 
in  a  legal  action,  and  equity  cannot  be  in- 
voked. Tbe  plaintiff  here  has  .expressly  fixed 
his  damages  at  675.000.  Pom.  Spec.  Ferf. 
§  17,  and  cases  cited. 

"Tbe  facts  alleged  do  not  bring  this  case 
within  any  of  the  recognized  exceptions  to 
the  rale.  The  snbject-matter  has  not  any 
peculiar  value  as  an  article  of  curiosity,  an* 
tlqulty,  or  affection;  not  one  which  tbe  de- 
fendants alone  can  supply  to  enable  the  plain- 
tiff to  fulfill  an  engagement  to  a  third  per- 
son ;  not  one  of  unknown  or  uncertain  value, 
compensation  for  which  cannot  be  given  in 
money;  not  a  subject  of  trust  placed  by  the 
plaintiff  In  the  hands  of  the  defendants  to  be 
used  or  returned  in  a  certain  manner.  The 
•abject-matter,  on  the  other  hand.is  a  broker's 
eommisslon  of  $75,000,  which  the  defendants 
and  assodatea  agreed  to  pay  the  plain- 


tiff for  servlees  rendwwf.  The  remedy  at 
law  Is  deari  ade^nte,  and  its  enforoemenfe 
attended  with  no  special  doubt  or  dlfflcultyt 
except  as  in  many  eases  where  process  mnat 
be  served  and  litigation  had  over  a  disputed 
claim.  The  right  of  a  stockholder  to  compel 
the  corporation  to  issue  to  bim  certain  stock 
Ifl  conceded  to  be  one  enfOTceaUe  in  equity  In 
proper  cases.  Donsman  T.  Smelting  Co.,  40 
Wis.  418.  See  Tanner  v.  Gregoiy,  71  Wis. 
490,  87  N.  W.  Bep.  880.  But  the  relief  here 
asked  for  Is  not  at  all  analagons.  The  plain- 
tiff is  not  a  stockholder.  The  corporation  la  ' 
not  organized.  There  is  no  stock  in  esw. 
The  subject-matter  of  the  suit  for  specific 
performance  ion  not  exist,  and  nevw  lias 
existed.  If  it  had  once  existed,  so  as  to  en* 
title  the  plaintiff  to  sue  in  equity  therefor, 
and  thereafter  the  defendants  had  put  it  out 
of  their  power  to  comply  with  their  contract, 
a  &>UTt  would  be  Justified  in  holding  the  suit 
In  equity  for  awarding  compensation  in 
money.  Hall  v.  Delaplalne,  5  Wis.  206. 207; 
Pom.  Spec.  Perf.  475-477.  But  In  this 
case  the  contract,  as  I  think,  was  of  such  a 
nature  that  equity  could  and  would  not  en- 
force  it.  and  consequently  the  court  will  not 
hold  the  case  to  award  a  money  judgment. 
This  contract,  if  enforced,  would  compel  the  . 
court  first  to  create  the  subject-matter  of  the 
suit,  and  then  order  its  ddivery  to  the  plain- 
tiff. I  do  not  think,  upon  authority  or  In 
reason,  the  court  could  compel  a  defendant 
to  create  a  corporation,  even  ff  all  the  pro- 
visions of  the  charter  or  articles  had  been 
definitely  agreed  upon,  which  corporation 
should  create  certain  common  and  certain 
preferred  stock,  even  if  the 'exact  conditions 
of  such  stock  had  been  prescribed  in  the 
agreement,  so  that  the  subject-matter  might 
be  brought  into  ease  for  the  purpose  of  being 
deliver^  to  the  plaintiff.  Courts  refuse  to 
compel  the  building  of  railroads,  or  the  erec- 
tion of  buildings,  or  the  cultivation,  cutting, 
and  delivery  of  crops,  etc.  Pom.  Spec.  Perf. 
§  812,  and  note;  2  Mor.  Priv.  Corp.  §  1136, 
and  note.  With  much  more  reason,  it  seems 
to  me,  should  they  decline  to  compel  the  or- 
ganization of  corporations  and  the  creation  of 
stock,  with  all  tbe  details  necessarily  accom- 
panying such  pi-oceedings,  especially  in  a  case 
where  the  plaintiff  has  a  clear  remedyat  law, 
and  has  himself  fixed  the  exact  amount  of 
his  damages  by  reason  of  a  violation  of  the 
contract  made  with  him. 

"If  this  action  will  not  lie  In  equity  for  the 
reason  I  have  stated.  It  Is  not  material  what 
the  defendants  have  done  since  the  making 
of  the  contract.  Such  acts  would  not  aid 
the  plaintiff's  cause  of  action,  if  otherwise 
insufflcleut.  But  I  am  strongly  Inclined  to 
the  opinion  that,  under  the  allegations  of  the 
amended  complaint,  which  Is  before  me  on 
demurrer,  tbe  defendants  who  are  here  de- 
murring are  not  necessary  or  proper  parties 
to  a  suit  for  specific  performance,  particular- 
ly defendants  MoGeoch  and  the  railway  com- 
pany. See  Oilman  v.  Ballroad  Co.,  40  Wis. 
653-667;  Pom.  Bem.  §  366.  If ,  as  claimed 


Digitized  by 


820 


NORTHWESTEBN  KEPOBTBR,  Vol.  43. 


(Wis. 


by  plaintiff's  counsel,  the  action  should  be 
retained  for  the  purpose  of  awarding  dam- 
ages HS  for  breach  of  contract  against  defend- 
ants Kyan  and  Fahiistocks,  the  parties  to  the 
contract,  certainly  these  defendants  who  are 
demurring  here  are  not  necessary  or  proper 
parties  to  such  controversy,  as  no  cause  of 
action  exists  against  them  for  such  damages. 
On  the  whole  I  am  forced  to  conclude  that 
the  demurrers  must  be  sustained." 

Hugh  Ryant  for  appellant.  Finche$t 
Lynde  dk  Miller,  for  resinndenta. 

Lton,  J.  I.  The  appeal  from  the  order 
sustaining  the  general  demurrers  to  the 
amended  complaint  will  Qrst  be  determined. 
The  action  is  essentially  one  to  enforce  the 
specific  performance  of  an  executory  con- 
tract to  tramfer  to  plaintiff  certain  shares  of 
the  capital  stock  of  the  defendant  the  Mil- 
waukee City  Railroad  Company,  the  new  cor- 
poration oi^anized  by  the  purchasing  de- 
fendants, and,  failing  Uiat,  to  recover,  by 
way  of  compensation.  S75,000,  the  alleged 
value  of  such  stock,  from  the  defendants. 
Tiie  demurrers  raise  the  question  whether 
the  plaintiff  has  an  adequate  remedy  at  law. 
If  he  has.  the  demurrers  were  properly  sus- 
tained. Gale  V.  Cutler.  1  Pin.  253;  Trustees 
V.  Kilbourii,  ante,  168,  and  cases  cited.  The 
stock  wliich  the  plaintiff  seeks  to  obtain  in 
this  action,  through  the  specific  enforcement 
of  his  executory  contract  with  Uyan  and  his 
associates,  is  personal  property.  Rev.  St. 
g  1751.  it  is  alBoakindof  property  custom- 
arily bought  and  sold  in  the  market,  like 
grain,  lumber,  and  numerous  other  commod- 
ities; and  from  its  very  nature  has  no  pecu- 
liar special  value  other  than  its  market  value. 
The  plaintiff  has  ascertained  and  stated  such 
value.  The  case  could  not  be  different  in 
principle  were  the  subject-matter  of  the  con- 
troversy l.UOO  bushels  of  wheat  or  100.000 
feet  of  pine  boards,  or  any  other  quantity  of 
a  specified  grade,  instead  of  shares  of  stock  in 
a  street>railroad  company.  In  all  such  cases 
compensation  in  damages  is  considered  and 
held  to  be  an  adequate  remedy  for  the  breach 
of  an  executory  contract  to  sell  or  purchase, 
especially  where  no  trust  relatiou  exists  be> 
tweeti  tlie  parties.  Such  relation  did  exist  in 
Dousman  v.  Smelting  Co.,  40  Wis.  418,  and 
Dousman  was  the  equitable  owner  of  the 
stock.  No  such  relation  exists  here.  The 
plaintiff  never  owned  the  stock  in  controver- 
sy, and  never  had  any  lien  upon  it.  He  dealt 
with  Ryan  and  his  associates  at  arms-length, 
and  on  equal  terms.  Neither  is  the  solvency  of 
the  purchasing  defendants  questioned.  The 
presumption  is  they  are  pecuniarily  responsi- 
ble for  any  judgment  for  damages  the  plaintiff 
may  recover  against  them  for  their  failure  t(^ 
transfer  the  stock  to  him  as  they  agreed. 
Under  these  circumstances  the  plaintiff  has 
an  adequate  remedy  at  law.  unless  it  is  de- 
stroyed or  impaired  by  tlie  facts  that  Ryan 
and  the  Fahnstocks  reside  in  another  state, 


and  have  no  property  in  this  state.  The 
learned  counsel  for  the  plaintiff  cites  author- 
ities to  the  propoaition  that  those  facts  ren- 
der the  remedy  at  law  inadequate.  The  prin- 
ciple  of  these  adjudications  seems  to  be  that. 
If  the  plaintiff  must  resort  to  a  foreign  tri- 
bunal to  enforce  his  legal  rights,  the  remedy 
is  inadequate.  We  do  not  here  controvert 
this  doctrine,  although  we  do  not  determine 
its  correctness. 

The  plaintiff  has  an  adequate  remedy 
in  the  courts  of  this  state.  His  amended 
complaint  shows  that  the  capital  stock  of  the 
Milwaukee  City  Railway  Company — worth 
by  his  own  showing  Sl.500,000  —  has  been 
transferred  to  the  new  corporation,  and  tliat 
the  defendants  are  the  owners  thereof.  He 
may  bring  his  action  at  law  against  the  pur* 
chasing  defendants  for  damages  for  the 
breach  of  his  contract,  attach  their  stock, 
and,  after  he  obtains  judgment,  sell  sufficient 
thereof  on  execution  to  pay  sucti  judgment. 
Rev.  St.  g  2731,  subd.  5;  Id.  §§  2738,  2989. 
2990.  Ii  the  new  corporation  has  not  actual- 
ly transferred  the  stock  to  the  defendants, 
the  same  may  be  reached  in  a  garnishee  ac- 
tion against  such  corporation.  We  conclude 
that  tiie  plaintiff  has  an  adequate  remedy  at 
law,  and  hence  that  the  demurrers  were  prop* 
erly  sustained. 

11.  It  necessarily  results  from  the  above 
conclusion  that  the  preliminary  injunction 
was  properly  dissolved.  A  bill  barren  <A 
equity  will  not  support  an  Injunction.  This 
pro[>osition  is  not  controverted. 

It  is  claimed  that  the  order  of  reference  to 
ascertain  the  damages  sustained  by  reason  of 
the  injunction  was  prematurely  made.  Tlie 
point  is  well  taken.  There  is  no  breach  of 
the  undertaking  on  the  injunction  until  the 
court  finally  decides  thai  tlie  plaintiff  is 
not  entitled  to  an  injunction.  Rev.  St. 
§  2778;  Kane  v.  Casgrain.  69  Wis.  430.  34  K. 
W.  Rep.  241.  The  order  of  reference  in  this 
case  was  made  before  any  such  final  decision. 
But.  although  the  order  was  prematurely  en- 
tered, it  does  not  necessarily  follow  that  it 
must  be  reversed.  It  is  now  finally  decided 
that  the  plaintiff  was  not  entitled  to  an  in- 
junction, and  the  condition  of  the  under- 
taking is  broken.  It  would  be  idle  to  re- 
verse the  order  of  reference,  when,  upon  the 
cau^e  being  remanded,  it  would  be  the  duty 
of  the  superior  court  to  repeat  the  order,  or 
in  some  other  way  to  assess  the  defendants' 
damages  on  the  injunction.  The  ordt^r  is 
now  correct,  and  should  not  be  dislurbi'd,  al- 
though preraaturelv  made.  See  State  t. 
Hoetiinger,  31  Wi8.*257. 

Perhaps  a  more  elalKtrate  opinion  would 
have  been  written  had  not  the  legal  questions 
involved  in  the  case  been  so  fully  and  ably 
considered  and  discussed  by  Judge  Noyer  iu 
his  opinion  sustaining  the  demurrers,  which 
will  be  inserted  in  the  report  of  the  case. 
The  orders  from  which  these  appeala  were 
taken  aie  both  ai£i-med. 
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iSupreme  Court  of  WitoonHn.  Oot  IS,  1889.) 

jDDOMBIfT— CoXCLUBITK:IB88— ABBIQNUBNT. 

1.  In  a  forecl(»ure  suit  by  plaintiff,  as  the  as- 
signee of  certain  notes  and  a  mortgage,  tbe  de- 
fense was  payment,  on  which  judgment  was  ren- 
dered for  defeDdants.  who  thereupon  sued  plain- 
tiff forconversion,  andobtaioedaBecoDd  Judgment. 
Plaintiff's  assignors  had  notioe  of  both  suits,  and 
were  tendered  defense  of  the  trover  suit.  In  the 
foreclosure  suit  the;  consulted  with  plaintiff's  at- 
torney about  tbe  defense  of  payment,  told  him 
they  would  tato  oare  of  It,  uia  at  the  trial  they 
testified  for  plaintiff,  pidd  other  witnesses,  and 
practically  had  charge  of  the  case.  Held,  that 
ibey  were  concluded  by  both  judgments. 

S.  By  tbe  assignment  of  a  contract  In  writing 
•t  Ita  tace  valne^  the  assignor  impliedly  warrants 
liiat  the  makm  la  Uable,  unless  the  oontnuy  clearly 
i^pears. 

8.  Plaintiff  is  entitled  to  reooyer  of  the  assign- 
ors the  amount  of  both  judgments,  with  costs  and 
reasonable  attorney's  fees. 

Appeal  from  circuit  court,  Winnebago 
ooutity. 

Action  of  dflmages  for  breach  of  contract 
hj  £.  BHskam  aKainst  J.  Ullman  and  others. 
Jur;^  trial,  and  verdict  for  plaintiff  under  in- 
struction of  the  court.  From  the  judgment 
entered  on  the  verdict,  and  from  the  order 
overruling  a  motion  tor  a  new  trial,  defend- 
ants Hppeat. 

Gabriel  Bouck,  for  appellants.  XyncA  i£ 
Latta,  for  respondent. 

Cole,  G.  J.  Were  the  defendants  con- 
duded  by  the  judgment  in  the  foreclosure 
case  on  the  question  as  to  the  payment  of  the 
notes  which  tliey  sold  the  plaintiff?  It  is 
not  denied  that  the  defendants  had  sold  these 
notes  to  the  plaintiff  for  all  that  appeared 
on  their  face  to  be  due  upon  them.  This  be- 
ing BO  there  was  surely  a  warranty  implied 
in  law  that  they  had  not  be^n  paid;  for  it 
is  the  settled  law  in  this  state  that,  in  the  hs- 
signment  of  an  instrument  or  contract  in 
writing,  even  not  negotiable,  for  a  full  and 
fair  price,  the  assignor  impliedly  warrants 
that  it  is  valid,  and  that  the  maker  Is  Uable 
npon  It,  unless  It  clearly  appears  that  the 
parties  intended  to  tbe  contrary.  It  is  suffi- 
cient to  cite,  in  support  of  this  proposition, 
the  case  of  Giffert  v.  West,  33  Wis.  617, 
where  the  question  is  elaborately  considered, 
and  this  rule  of  law  established.  Xow,  in  re- 
spect to  the  defense  which  was  set  up  by  the 
maker  of  the  notes  In  the  foreclosure  action, 
these  facts  are  clearly  and  conclusively  es- 
tablished. The  defendants  knew  of  the  com- 
mencement of  that  action,  and  that  the  de- 
fense of  payment  had  been  set  up  in  the  an- 
swer. They  consulted  with  the  attorney 
who  brought  tbe  suit  about  this  defense; 
said  they  would  take  care  of  It.  They  fur- 
nished aJ]  the  witnesses  on  tbe  trial  of  that 
issue,  and  paid  them.  They  were  themselves 
Bwoin,  and  made,  dovibtless,  the  best  defense 
they  could.  Indeed  it  appears  that  they  had 
the  entire  management  and  control  of  the 
case  BO  far  as  the  issue  of  payment  was  con- 
cerned. They  did  not  employ  other  attor- 
neys, doubtless,  because  they  were  salisded 
T.48H.w.nal2—21 


with  those  who  tiad  charge  of  the  case.  Bnt 
they  had  a  full  opportunity  to  be  heard  on 
the  question  of  payment,  and  did  actually  de- 
fend and  meet  that  issue.  Presumably  they 
made  all  the  defense  they  could  upon  the  is- 
sue, butthecourt found  against  them.  These 
facts  present  a  very  different  case  from  that 
of  8aveland  t.  Green,  86  Wis.  612,  so  strong- 
ly relied  on  by  the  learned  counsel  for  the  de- 
fendants. There  the  plaintiff  stated  In  his 
complaint  the  proceedings  had  in  the  cham- 
ber of  commerce  between  him  and  the  char- 
ter-party, and  the  action  and  award  of  the 
arbitrators,  and  averred  that  the  defendant 
had  due  notice  of  each  and  every  part  of 
these  proceedings  and  award.  This  court 
held  that  the  averment  of  notice  in  the  com- 
plaint failed  to  sliow  that  the  defendant  had 
any  such  notice  of  tlie  proceedings  before  the 
board  of  arbitrators,  and  of  tbe  award  made 
by  them,  as  was  required  to  render  tbe  judg- 
ment inter  alios  binding  upon  him.  An 
averment  of  mere  notice  to  the  defendant  of 
the  pendency  of  the  proceedings  was  insuffi- 
cient, wlthont  further  showing  that  the  de- 
fendant had  an  opportunity  to  defend  the 
suit  or  proceeding  against  his  agent.  The 
rule  of  law  rests  upon  the  obvious  and  solid 
ground  that  one  not  a  party  nor  in  privity  with 
a  party  to  an  action  cannot  be  bound  by  a  j  udg- 
raent  unless  he  has  not  only  due  notice  of  the 
action  but  also  an  opportunity  to  defend  and 
protect  his  rights  involved.  In  this  case  the 
evidence  shows  that  the  defendants  not  only 
had  the  opportunity  to  be  heard  on  the  de- 
fense of  iMyment,  but  that  they  were  actu- 
ally heard  on  that  issue.  Tltey  seem  to  have 
had  the  absolute  control  and  management  of 
the  case  so  far  as  the  issue  of  payment  was 
concerned.  Weperceive  no  reason  why,  np- 
on the  facts,  they  should  not  be  held  concluded 
by  tbe  judgment  in  tbe  foreclosure  action. 
Adams  v.  Filer,  7  Wis.  306;  Uobbins  v.  Chi- 
cago City,  4  Wall.  657;  Carpenter  v.  Pier, 
30  yt.  81,  are  a  few  of  the  many  cases 
which  might  be  cited  to  sustain  the  view  we 
have  expressed.  As  to  the  trover  action, 
there  is  no  controversy  that  the  defense  of 
that  suit  was  not  seasonably  tendered  the 
defendants,  but  the  contention  of  their  coun- 
sel is  that  the  defense  of  the  foreclosure  Ra- 
tion was  not  tendered  them.  But,  as  we  have 
said,  the  evidence  clearly  shows  that  they 
were  present  as  witnesses  at  the  trial  of  that 
suit;  Bubpcenaed  witnesses,  and  paid  them; 
and  Iiad  practically  the  full  control  of  the 
cause  on  the  issue  of  payment  of  the  notes. 
It  does  not  appear  that  they  were  dissatis- 
fied with  the  attorneys  having  charge  of  the 
case,  or  that  they  were  prevented  from  tak- 
ing any  steps  in  the  litigation  which  they 
deem  necessary  for  the  protection  of  their  in- 
terests. We  must  therefore  hold,  upon  the 
facts,  that  tbey  are  bound  by  the  judgment 
therein. 

This  brings  us  to  the  question  as  to  what 
items  of  expenses  and  costs  the  plaintlfT  ia 
entitled  to  recover.  Where  a  person  sells  real 
or  personal  property  with  an  express  or  Im- 
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plied  warranty  of  title,  and  the  parcbaser 
flndfl,  upon  suit  brought,  that  the  valfdltj  of 
hia  title  is  denied,  he  may  notify  his  vendor 
to  maintain  the  title  In  Uie  suit  so  broaght; 
and  if  a  vendor,  upon  reasonable  notice,  and 
witli  a  fair  opportunity  to  maintain  bis  rights 
in  the  litigation,  neglects  or  refuses  to  do  so, 
and  a  recovery  is  Itad  against  the  title  so 
warranted,  such  judgment.  If  fairly  obtained, 
will  be  conclusive  against  the  vendor  upon 
every  fact  established  by  it.  Carpenter  v. 
Pier,  supra.  It  is  plain  the  plaintiff  is  en- 
titled to  recover  the  amount  of  the  judgments 
against  him  in  both  the  foreclosure  and  tro- 
ver suits.  The  plaintiff  was  clearly  justified 
in  attempting  to  collect  the  notes  out  of  the 
real  and  person^  property  mortgaged  for 
their  payment.  If  it  was  not  his  strict  duty 
to  attempt  such  collection  by  legal  means,  he 
was  well  warranted  in  doing  so.  and  should 
be  made  whole  for  the  loss  be  thus  incurred. 
Bank  V.  Jarvls,20  N.Y.226.  It  Is  not  prob- 
able the  plaintiff  knew,  when  he  brought  the 
foreclosure  suit,  that  the  maker  of  the  notes 
would  prove  they  were  paid.  He  resorted  to 
the  usual  means  to  collect  his  debt,  and  failed 
through  no  fault  of  his.  Nor  do  we  think  he 
was  at  fault  in  defending  the  trover  suit. 
The  defendants  might  have  blamed  him  If  he 
bad  not  defended  that  suit.  He  is  therefore 
entitled  to  recover  the  amount  he  paid  on 
those  judgments,  with  interest,  as  It  appears 
he  paid  them  soon  after  they  were  recovered. 
In  the  position  in  which  he  was  placed  by  the 
fault  of  the  defendants,  he  was  legally  bound 
to  pay  these  judgments,  and  save  his  proper- 
ty from  sale  upon  execution.  We  likewise 
think  be  was  entitled  to  recover  the  amount 
paid  as  attorney's  fees  in  both  suits,  if  they 
were  reasonable,  and  it  is  not  claimed  they 
were  not.  He  was  certainly  responsible  for 
these  fees,  and  he  had  incurred  them  by  rea- 
son of  the  wrong-doing  of  the  defendants. 
There  is  nogroundinlawor  morals  for  denying 
him  the  right  to  recover  them  as  a  part  of  the 
expenses  necessarily  and  properly  incurred. 
Anderson  v.  Sloane,  72  Wis.  566,  40  K.  W. 
Hep.  214;  Glffert  v.  West,  supra ;  Armstrong 
V.  Percy.  5  Wend.  535;  Dubois  v.  Hermance, 
56  N.  Y.  678;  Coolidge  v.  Brigham,  5  Mete. 
68;  Westfield  v.  Mayo,  122  Mass.  100.  In  the 
latter  case  it  is  said:  "If  a  party  is  obliged  to 
defend  against  the  act  of  another,  against 
whom  he  has  a  remedy  over,  and  defends  sole- 
ly and  exclusively  the  act  of  such  other  par- 
ty, and  is  compelled  to  defend  no  misfeasance 
of  his  own,  he  may  notify  such  party  of  the 
pendency  of  the  suit,  and  may  call  upon  him 
to  defend  it;  if  he  fails  to  defend,  then,  if  lia- 
ble over,  he  is  liable  nut  only  for  the  amount 
of  damages  recovered  but  for  all  reasonable 
and  necessary  expenses  incurred  in  such  de- 
fense. And  this  rule,  while  consistent  with 
legal  principles,  is  sanctioned  by  the  highest 
equitable  considerations."  We  adopt  these 
views  as  a  correct  statement  of  the  law  upon 
the  subject.  We  perceive  no  ground  for  dis- 
tinction between  the  taxable  costs  and  rea- 
sonable lUtomey's  feee.  which  the  plaintiff 


was  compelled  to  pay.  Both  lu-e  items  of 
damages  resulting  from  the  wrongful  acta  of 
the  defendants,  and  their  failure  to  perform 
their  obligation.  It  Is  said  the  plaintiff  should 
not  have  waited  for  the  trover  suit  to  be 
brought,  and  thus  incur  another  bill  of  costs, 
and  furtherexpense.  But  what  was  he  to  dof 
The  trover  suit  was  brought  against  him  for 
conversion  of  the  property  covered  by  the 
chattel  mortgage,  and  if  he  had  let  it  go  by 
default  the  d^endants  would  have  had  ground 
to  complain  that  he  had  not  performed  his 
duty.  The  defendants  themselves  might 
have  prevented  further  litigation  by  soling 
the  matter,  and  keeping  their  engagement. 
As  the  plaintiff  was  situated  no  other  course 
was  open  to  him  but  to  defend  the  trover  suit, 
and  reduce  the  damages  recovered  as  far  as 
he  could.  This  duty  he  seems  to  have  per. 
formed  with  no  unnecessary  expense.  There 
is  therefore  no  reason  for  holding  that  the 
plaintiff  is  precluded  from  recovering  the 
costs  and  attorney's  fees  In  both  cases,  as 
necessary  expenses  incurred  by  him  in  con- 
sequence of  the  wrong  of  the  defendants.  As 
was  said  by  the  Massachusetts  court,  this 
rule  is  consistent  with  legal  principles,  and 
is  sanctioned  by  equity  and  good  conscience. 
Consequently  we  hold  that  the  judgment  re> 
covered  by  the  plaintiff,  which  included  costs 
and  reasonable  attorney's  fees,  fa  corre<^  and 
must  be  aflBrmed.   It  is  so  ordered. 


St^tb  sot  nl.  LioHTFOOT  0.  MoGabs  et  al.» 
Soperrisors. 

{SupniM  Caum  of  IRsoonaln.  OoL  IB,  1889.) 
HieBWATB— PaivAn  W&t. 
Bev.  St  WIb.  f  t2S8,  OB  amended  1^  chapter 
108,  Laws  1885,  provides  that  the  town  snpervisoTs 
■hall  cause  bqoq  roads,  used  as  highways,  as  have 
been  Udd  out,  bat  not  soffloleiit^  desoribed,  to  be 
asoertained,  described,  and  entered  of  reoord  In 
the  town  olerk*s  (dDoe.  SeoUon  18M  provides  that 
all  public  highways  nowin  use,  heretofore  laid  oat 
and  established  according  to  law,  and  all  roads  not 
recorded,  wblcfa  shall  have  been  or  shall  be  used 
and  worked  as  publlo  hlKhways  10  years  or  more, 
sball  be  deemed  public  hlgfaways.  On  an  alterna- 
tive writ  of  Tnandamus  to  town  sapervisors,  to 
show  cause  why  a  certain  alleged  public  hlghw» 
sboald  not  be  ascertained,  described,  and  entered 
of  record,  it  appeared  that  tlie  owner  of  the  fee 
had,  In  a  deed  to  adjoining  land,  granted  a  private 
right  of  way  over  It  manyyears  before;  thatithad 
been  used  as  a  private  rtMid,  ttkough  open  to  the 
public;  that  it  loterseoted  no  public  highway  ex- 
cept the  one  nearest  the  land  to  which  It  was  ap- 
purtenant; that  the  owners  of  the  easement  bad 
sometimes  worked  out  their  road  tax  on  it,  and  the 
supervisors  had  authorized  other  expenditures  in 
Its  repair.  It  had  never  l>een  dedicated  as  a  put>- 
lic  highway.  JBeld,  that  the  road  was  a  private 
cue,  and,  a»  there  had  been  no  publlo  user  of  it  to 
the  exclusion  of  private  rights,  and  no  dedication 
to  the  public,  the  expenditure  of  public  money  In 
its  improvement,  and  its  use  by  the  public,  did  not 
make  it  a  public  niffhway.  or  a  road  that  might  be 
entered  of  record  as  one,  within  the  meanuig  of 
the  statute. 

Appeal  from  circuit  court,  Winnebago 
county. 

On  petition  of  the  relator.  Frederick  light- 
foot,  Jr.,  for  a  writ  of  mandamus,  an  alter- 
native writ  was  issued  out  of  the  Winnebago 
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county  court,  directed  to  the  respondents,  the 
supervisors  of  the  town  of  Winneconne, 
commanding  them  to  proceed  to  canse  a  cei^ 
tain  alleged  public  highway,  described  in  the 
petition,  to  be  ascert^ned,  described,  and  en- 
tered of  record  In  the  proper  town  clerk's  of- 
fice, pursuant  to  section  1223,  l^ev.  St.,  as 
amended  by  chapter  108,  Laws  1885,  or  show 
cause  to  the  contrary  before  said  court  at  a 
time  therein  specified.  The  supervisors  made 
return  to  such  writ,  denying  that  the  loom 
in  quo  is  a  public  highway.  The  matter 
was  heard  by  the  court  on  the  issue  thus 
made  by  the  petition  and  return.  The  testi- 
mony introduced  on  the  bearln^r  showed  that 
in  1857  one  Joseph  Langley  sold  and  con- 
veyed to  Frederick  Lightfoot,  tlie  father  and 
£;rantor  of  the  relator,  the  W.  ^  and  X.  £.  4. 
all  in  the  S.  W.  4  of  section  23,  in  township 
19  Km  of  range  16  £.  Ttie  conveyance  con- 
tained the  following  grant:  "Together  with 
a  right  of  way  running  north  and  south 
through  the  center  of  tlie  west  half  of  the 
north-west  quarter  of  said  section,  for  the 
free  passage  at  all  times  of  the  said  party  of 
the  second  part,  hla  heirs  and  assigns,  their 
servants  and  families,  cattle,  horses,  and 
other  animals,  carts,  and  vehicles,  to  and 
from  the  premises  above  described."  The 
lands  over  which  such  right  of  way  was  thus 
granted,  Iselonged  to  said  Langley.  This 
right  of  way  commenced  at  the  north  line  of 
said  W.  ^  of  the  S.  W.  ^  of  section  23,  ex- 
tended north  one-half  mile»  and  terminated 
in  a  public  highway,  leading  from  Winne- 
«onne  to  Oshkosb.  It  intersected  no  other 
tiighway.  The  relator  owns  the  land  thus 
conveyed  to  his  father  by  Langley  to  which 
such  right  of  way  is  appurtenant.  The  proof 
as  to  the  extent  this  right  of  way  has  been 
traveled  and  used  is  stated  in  the  opinion. 
In  or  about  the  year  1860,  and  in  several 
years  between  that  year  and  1885,  the  relator 
and  his  father  were  permitted  by  the  super- 
visors of  the  town,  or  the  overseers  of  the 
highway  of  the  road-dlstrlct  in  which  such 
lands  were  situated,  to  work  out  their  high- 
way taxes,  or  portions  thereof,  on  such  right 
of  way.  In  1880  or  1881  the  overseer  also 
famished  plank  for  a  culvert,  and  directed 
gravel  to  be  hauled  thereon.  The  court  found 
from  the  evidence  that  the  locua  in  quo  Is  not 
a  public  highway,  as  claimed  by  the  relator, 
and  thereupon  gave  Judgment  denying  the 
peremptory  writ  of  mandamtu  prayed  for, 
and  dlamissing  the  petition  and  alternative 
writ.  The  relator  appeals  from  the  ]adg- 
ment. 

JanuB  H.  Merrfll,  for  appellant.  Boiwla 
4k  BUtont  for  respondents. 

oiow.)  Oonnsel  for  the  relatw  asmts  In 
Ms  tnrlef  that  undor  the  laws  of  this  state 
there  are  no  private  roads*  and  cites  Osbom 
T.  Hart,  24  Wis.  89,  to  sustain  his  position. 
This  Is  a  rnlsa^vehenslcm  of  that  case.  It 
was  there  hdd  that  a  statute  which  provided 
that  private  roads  might,  on  certain  condi- 


tions, be  laid  through  lands  without  the  con- 
sent of  the  owner  thereof,  was  Invalid,  be- 
cause it  attempted  to  authorize  the  taking  of 
private  property  without  the  consent  of  its 
owner,  for  the  mere  private  use  of  another 
person.  The  case  does  not  hold  that  a  pri- 
vate way  cannot  be  created  by  grant,  or  es- 
tablished by  prescription.  The  grant  by 
Langley  to  Frederick  Lightfoot,  Sr.,  was  of  a 
private  way  only,  for  It  is  limited  to  the  use 
of  the  grantee,  his  heirs  and  assigns.  The 
grantor  remained  the  owner  of  the  fee,  sub- 
ject onl^to  the  easement  thus  granted,  and 
has  the  undoubted  right  to  use  the  latid  for 
travel,  or  any  other  lawful  purpose,  so  long 
as  he  does  not  Interfere  with  his  grantee^s 
use  of  the  right  of  way.  We  are  aware  of  but 
two  methods  by  which  this  private  way  could 
he  converted  into  a  public  highway.  These 
are:  (1)  By  dedication  of  the  ioew*  in  quo  by 
the  owner  to  the  public  use  as  a  highway, 
and  the  acceptance  thereof  as  such  by  the 
public;  or  (2)  by  user  thereof,  and  working 
the  same  as  a  public  highway  for  10  years. 

I.  There  is  no  testimony  whatever  tend- 
ing to  show  any  act  of  dedication  on  the  part 
of  Langley  or  any  subsequent  owner  of  the 
land.  True,  such  owners  and  their  tenants 
have  used  the  private  way  freely,  as  they  law- 
fully might,  but  this  la  not  dedication  there- 
of to  the  public  use.  Such  user  by  the  owner 
Is  entirely  consistent  with,  and  is  referable 
exclusively  to.  his  ownership  of  the  soli,  and 
furnishes  no  evidence  whatever  of  an  inten- 
tion to  dedicate  a  way  to  public  use.  The 
proofs  fall  to  show  the  animus  dedieandi, 
which  is  essential  to  a  valid  dedication.  Top- 
per V.  Huson,  46  Wis.  646.  1  N.  W.  Bep. 
332.  No  dedication  being  proved,  it  is  quite 
immaterial  tiiat  highway  taxes  were  expend- 
ed on  this  private  road. 

II.  Had  the  road  been  used  and  worked  as 
a  public  highway  10  years  before  this  pro- 
ceeding was  commenced?  Bev.  Bt.  §  1294. 
There  is  but  little  testimony  showing  any  use 
of  the  road  except  by  the  respective  owners 
of  the  land  upon  which  the  easement  is 
granted  and  that  to  which  it  is  appurtenant; 
that  is  to  say,  by  Langley  and  his  grantees, 
and  Frederick  Lightfoot,  Sr.,  and  his  gran- 
tee, the  relator,  and  by  their  servants  and 
tenants,  and  those  having  business  with 
them.  Such  use  must  l>e  referred  to  the 
grant  of  a  private  way,  and  is  no  evidence  of 
a  public  user.  But  little  other  use  of  the 
road  was  proved,  and  we  cannot  say  from  the 
testimony  that  any  use  of  It  for  10  years  was 
established  Inconsistent  with  the  private  ease- 
ment. The  way  being  a  private  one  in  its 
inception,  nothing  less  than  a  dear,  unmis- 
t^able  public  user  thereof  would  operate  to 
enlarge  the  private  easement  granted  by 
Langley  to  one  which  may  be  used  and  en- 
Joyed  by  the  public  at  large.  The  required 
user  failing,  it  again  becomes  immaterial 
that  highway  taxes  were  expended  upon  the 
load.  By  allowing  this  to  he  done,  the  town 
(rfBosrs  ezoeeded  their  lawful  powers,  but 
outatnlj  they  did  not  therein  convert  a  mere 
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private  eaaement  into  s  public  one,  wUhont 
the  consent  of  LAngJey  or  his  grantees. 

III.  Tliere  is  probably  anotherimpediment 
to  the  awarding  of  a  peremptory  mandamm 
In  this  casoi  wbich  would  not  be  removed 
were  the  testimony  much  stronger  for  the 
relator.  The  rule  is  elementary  that  to  an- 
thorize  tite  granting  of  a  mandamus  the  le- 
gal right  should  be  clear.  It  is  very  doubt- 
ful whether  the  sbttuto  upon  which  this  pro- 
ceeding is  founded  reaches  thecnseofabigli- 
way  by  dedication  or  prescription.  That 
statute  makes  It  the  duty  of  the  superrison 
to  cause  such  of  the  roads  as  have  been  laid 
out  and  used  as  highways,  and  all  l^al  high- 
ways not  fully  or  sutllciently  described  or  re- 
corded, to  be  ascertained,  described,  and  en- 
tered of  record  in  the  town  clerk's  office,  llev. 
Bt.  S  1228,  as  amended  by  chapter  103,  Laws 
1885.  It  would  not  be  an  unreasonable  con- 
struction of  the  above  statute  to  hold  that  its 
operation  is  conBned  to  highways  imperfectly 
described  or  recorded,  to  the  «cctuBioti  of 
those  resting  in  dedication  or  prescription. 
However,  we  do  not  here  determine  this 

Sropotiition.  We  only  say  the  true  construe- 
on  of  the  statute  is  not  clear.  It  follows 
from  tlie  foregoing  views  that  the  judgment 
of  the  county  court  must  be  affinoed. 


State  e.  Yobk7. 
(Supreme  Court  of  Mtnneaota.  Jtme  97, 188B.)* 

RaPB— IVDIOTMUTT. 

1.  Id  ■  proaecutloa  for  rapa  nndsr  sectttm  885 
of  tbe  Penal  Code  the  Indlctmeat  should  state  the 
acts  ooQstitnting  the  offense  so  as  to  advise  the  ac- 
OQsed  Id  which  one  of  the  different  ways  specified 
fa  that  section  he  Is  charged  with  having  commit- 
ted the  crime. 

2.  Under  an  indlotment  under  the  third  subdi- 
TisIoQ  for  rape  committed  by  preventing  the  re- 
sistance of  the  female  by  fear  of  Immediate  and 
great  bodily  barm,  etc,  the  defendant  owiDot  be 
oraivioted,  nnder  the  seoond  subdlvWon.  of  npe 
oommitted  by  overoomlng  her  reslitanoe  by  foroe. 

{Syllabm  by  the  Court.) 

Appeal  from  district  court,  Olay  county; 
Mills.  Judge. 

Greene  <fr  UUdreth,  for  appellant.  Moeee 
B,  Clapp,  Atty.  Gen.,  and  W.  B»  Dougku, 
Go.  Atty.,  for  the  State. 

MiTOHELL,  J.  Under  secticm  2S5  there  are 
five  several  distinct  acte  or  w«ys  by  which  a 
personmay  commit  thecrtmeof  rape,  the  sec- 
ond of  which  is  when  tbe  resistance  of  the  fe- 
male is  overcome  by  force,  and  the  third  when 
her  reslstence  la  prevented  by  f  esr  of  immedi- 
ate and  great  bodily  harm,  which  she  has  rea- 
■ooable  cause  to  believe  will  be  Inflicted  upon 
her.  The  indictment  should  charge  the  acts 
constituting  the  alleged  rape  so  aa  to  advise 
the  accused  in  which  one  of  these  dlffwent 
ways  he  is  charged  with  having  committed 
tbe  crime.  Steto  v.  Uenn,  40  N.  W.  Rep. 
564;  People  v.  Dumar.  106  Y.  502. 13 
B.  Rep.  325:  People  v.  Dimick,  107  N.  T. 
IS,  14      E.  Rep.  178.   The  indictment  In 


'PttbUoaUoB  delayed  by  fsUora  to  obtaia  oopj. 


this  case  was  evidoitly  fhuned  u  an  indict- 
ment under  the  thixd  subdivision  of  the  sec- 
tion, viz.,  where  tbe  resistaDce  of  the  fe- 
male was  prevented  by  fear,  etc.,  and,  if 
good  at  all,  it  is  under  that  subdivision. 

The  alle^tions  peculiar  to  an  Indictment 
for  rape  committed  in  that  way  cannot  be 
treated  as  surplusage,  and.  even  if  they 
could,  there  would  uot  be  enough  left  in  this 
case  to  constllute  a  good  Indictment  undez 
the  second  subdivision.  Upon  the  trial  tbe 
court  Instructed  the  jury  that  there  was  no 
evidence  to  Justify  a  conviction  under  tlie 
third  Bubdivlaion,  but  that  they  might  con- 
vict the  defendant,  under  the  seoond  subdi- 
vision, of  rape  committed  by  overcoming  tlie 
resistance  of  the  prosecutrix  by  force.  This 
last  was  clearly  error,  because,  for  the  rei^ 
sons  already  suggested,  this  was  not  the  of- 
fense charged  in  the  indictment.  Judgment 
reversed. 


HUNOBRKAD  «.  CinoAoo,  U.  ft  St.  F.  Bt. 
Co. 

(SupFenw  Court  of  Miwueota.  Oct  %,  1889.) 
Hum  AXD  SaavAira— DAnaiROUS  Apfuutch. 
Testtmony  as  presented  by  the  settled  cue 

examined,  and  held  to  justify  the  verdtot  under 
the  rules  laid  down  In  BusseU  v.  Railway  Co.,  82 
Minn.  280,  20  N.  W.  Rep.  147,  and  other  cases. 
{SyUabiu  by  the  Court.) 

Appeal  from  district  court.  Mower  county; 
F&BMEB,  Judge. 

Kingsley  dt  Shepfurd,  for  appellant. 
French  A  Wright,  Lovdy  &  Jforyan*  and 
Walter  J.  Traek,  for  respondent. 

Collins,  J.  The  defendant  herein  moved 
for  a  new  trial  upon  the  sole  ground  that  the 
verdict  was  not  justified  by  the  evidence. 
From  an  order  refusing  to  grant  the  motloui 
an  appeal  is  talten. 

In  the  fall  of  1887  plaintiff  was  employed 
by  the  defendant  for  a  few  days  as  bead 
brakeman  upon  one  of  its  freight  trains. 
Prior  to  this  he  was  wholly  without  actual 
experience  as  a  brakeman,  although  he  had 
obtained  some  knowledge  of  the  duties  by  ob> 
serving  others  while  they  were  engaged  la 
that  kind  of  work.  After  a  few  days*  ab- 
sence from  the  road,  he  was  again  employed 
for  the  same  servioe*  and  a  few  minutes 
afterwards,  while  attempting  his  first  coup- 
ling, lost  the  forefinger  of  his  right  hand. 
This  action  was  brought  to  recover  damages 
for  tbe  loss.  The  coupling  which  plaintiff 
endeavored  to  make  was  ttiat  between  the 
locomotive  and  the  train,  which  consisted  of 
box-cars,  provided  with  the  common  coupler 
or  draft-iron,  and  a  caboose,  the  latter  In  the 
rear.  The  locomotive  had  previously  been 
fitted  up  for  passenger  train  service,  with  a. 
so-called  "gooae-neck"  draft-iron.  This 
goose-neck  is  a  large  casting,  boiled  upon  the 
rear  of  the  tender  in  place  of  the  ordinary 
draft-iron,  and  ite  name  suggests  its  fonii 
uid  sliape.  It  projects  above,  and  its  face  or 
end  aanace,  wbich  Is  7  by  12  inches,  is  be- 
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yond  or  further  to  the  rear  than  Is  the  face 
or  end  of  the  draft-Iron  usually  found  upon 
frpjglit  JocomotiveB;  so  far.  in  ftict,  that, 
whenever  a  locomotive  so  equipped  is  brouglit 
up  with  but  slight  force  for  coupling  to  a 
f  reigbt-cari  the  end  the  neck  passes  over 
the  iron  upon  the  car  and  strikes  the  dead- 
wood  always  found  just  above  it.  thus  Inev- 
itably crushing  any  sutjceptible  object  which 
may  be  between  the  end  surface  of  the  neck 
and  the  wood  upon  the  car.  The  plaintiff 
rode  upon  the  tender,  evidently  in  close  prox- 
imity to  tlie  coupling  appliance  of  which  he 
now  ramplains,  and  in  tiie  middle  pocket  of 
which  he  saw  a  link,  thronffh  two  switches. 
As  the  locomotive  buked  down  to  the  train 
he  took  a  ooupllng^pin,  walked  to  the  oar, 
closely  followed  by  the  locomotive,  and,  when 
It  came  back  upon  him.  stood  holding  the  pin 
alwve  the  draft-iron  of  the  car,  in  the  usual, 
proppr,  and  ordinarily  safe  position  for  mak- 
ing the  connection  had  a  common  Iron  been 
upon  the  tender,  instead  of  the  goose-neck. 
As  it  was,  his  manner  turned  out  to  be  un- 
safe and  dangerous,  for  the  pin  and  part  of 
his  hand  were  caught  between  the  end  of  the 
neck  and  the  dead-wood,  causing  the  injury 
for  which  he  claims  damages.  It  seems  to 
be  admitted  that,  had  an  engine  of  the  cus- 
tomary pattern  for  the  freight  service  been 
used,  plaintiff  would  not  liave  been  injured, 
for  he  was  attempting  the  task  in  the  usuni 
way;  and  it  is  also  admitted  that  haO  he  been 
instructed  iis  to  the  proper  manner  of  coup- 
ling, under  such  circumstances,  or  had  he 
been  accustomed  to  the  goose-neck,  in  com- 
hination  with  the  f reiglit-car.  he  would  have 
changed  ttie  link  from  the  tender  to  the  car 
before  they  came  together,  or,  as  the  former 
approached,  would  have  directed  the  link  in 
the  goose-neck  into  its  place  fn  the  draft-iron 
upon  the  car,  completing  the  coupling  in 
either  case,  hy  dropping  the  pin  from  above 
through  an  aperture  in  the  neck.  This  style 
of  draft-iron  is  of  no  value  whatever  upon  a 
freight  engine,  Is  rarely  found  upon  one,  and 
where  so  used  fs  manifestly  much  more  dan- 
gerous than  the  iron  with  which  such  en- 
gines are  commonly  supplied.  It  was  de- 
signed expressly  for  passenger  trains,  to  be 
used  in  conntction  with  the  Miller  coupler 
and  buffer  universally  found  in  the  passenger 
service  of  the  present  day.  A  locomotive 
with  such  a  dnift-iron  can  be  readily  coupled 
from  the  ])latform  of  the  baggage  car  or  pas- 
senger coach,  and,  when  in  place  upon  the 
train,  the  end  surface  of  the  neck  rests 
snugly  against  the  buffer  of  the  car.  Its 
office  is  to  take  up  the  slack  or  play  between 
the  locomotive  and  the  car,  to  prevent  Jerk- 
ing, and  thus,  in  connection  with  the  before- 
mentioned  coupler  and  buffer,  to  make  what 
is  known  In  railway  parlance  as  a  **solid 
train." 

The  rules  of  law  by  which  this  case  must 
be  governed  have  so  often  been  declared  by 
this  court  that  they  need  not  be  repeated  at 
length  on  this  occasion.  The  plaintiff,  when 
entering  Into  defendant's  service  as  a  brake- 


man  on  one  of  its  freight  trains,  took  upon 
himself  only  those  risks  which  were  natural- 
ly and  ordinarily  incident  to  his  employment, 
or  which,  from  the  facts  before  him.  It  was 
his  duty  to  infer,  and  such  risks,  also,  as 
might  be  announced  to  him  as  oi-caslon  re- 
quired, and  which  he  thereafter  assumed.  If 
defecti velnstrumentalitles  were  furnished  for 
bia  use,  he  must  not  only  have  known  or 
ought  to  have  known  their  actual  character 
and  condition,  but  to  have  understood,  or  by 
the  exercise  of  ordinary  observation  to  have 
realized,  the  risks  to  which  he  was  exposed 
by  their  use.  This  has  been  quite  recently 
stated  in  Russell  v.  Uallway  Co.,  32  Minn. 
280.  20  N.  W.  Hep.  147.  a  case  wherein  the 
Injury  resulted  from  the  use  of  a  freight  en- 
gine witli  the  customary  draw-bar  upon  a 
haggage-car  furnished  as  Is  usual  with  the 
Miller  coupler  and  buffer.  There  the  com- 
bination was  ft  freight  engine  and  a  car 
equipped  for  passenger  trains;  here  it  was  a 
passenger  engine  and  a  freight-car  built  for 
that  use  only.  There  the  damage  waa  caused 
because  nothing  was  provided  which  would 
prevent  the  locomotive  from  cominK  danger- 
ously near  the  car.  should  the  ends  of  the 
the  draw-irons  slip  past  each  other,  as  th^ 
might  do  under  certain  circumstances,  but 
not  often ;  here  it  was  caused  by  the  absence 
of  something  which  would  prevent  an  appli- 
ance of  no  value  upon  a  freight  engine  from 
continually  being  very  dangerous  to  a  brake- 
man  who  occupies  the  proper  position  for 
coupling  a  freight  engine  to  a  freight-car, 
and  for  properly  and  with  reasonable  safety 
performing  his  duty;  and  plaintiff  was  con- 
fessedly in  this  position  when  injured.  It 
may  also  be  noticed  that  in  the  Russell  case 
the  plaintiff  was  a  brakeman  upon  a  train, 
part  passenger  and  part  freight,  ami  had  been 
using  the  couplers  by  which  he  was  hurt  for 
some  time,— hiid  become  accustomed  to  them; 
while  in  this  the  plaintiff  was  a  brakeman 
upon  a  freight  only,  and  had  never  before 
been  called  upon  to  use  a  goose-neck  draft- 
Iron  upon  any  kind  of  a  train.  If.  upon  a 
comparison  of  facts  in  these  cases,  there  Is  an 
advantage,  it  is  with  this  plaintiff;  but  on 
the  wiiole  they  are  so  much  alike  that  a  grent 
deal  of  what  is  said  In  re  Russell  is  pertinent 
and  strictly  applicable  here.  The  plaintiff 
testitie<l  that  he  did  not  see  tlie  goose-neck  on 
the  locomotive  until  it  was  upon  him.  This 
testimony  is  characterized  by  appellant  as  in- 
credible, because,  as  it  claimed,  the  casting 
was  large  enough,  and  must  have  been  ob- 
served when  the  plaintiff  looked  for  and  dis- 
covered the  link  in  a  pocket  just  beneath  the 
neck.  We  must  assume  the  plaintiff's  state- 
ment to  be  the  fact,  although  it  may  seem 
strange  that  the  iron  escaped  bis  attention. 
But  it  must  be  borne  in  mind  that  he  was 
somewhat  Inexperienced,  had  worked  about 
one  week  for  defendant,  was  then  laiil  off  for 
a  few  days,  and  had  only  secured  a  place  the 
morning  of  the  accident,  because  another 
man  bad  failed  to  report  forduty.  His  mind 
was  upon  making  a  coupling  predsely  as  be 
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bad  made  It  before  under  like  clrcumstaDceB, 
and  witb  the  same  inBtrumentalities.  He  bad 
not  been  informed,  nor  bad  he  learned  by  ex- 
perience, that  occasionally  a  passenger  engine 
iB  put  uponafreight  train,  and  therefore  may 
have  not  been  in  a  condition  to  either  notice 
or  realize  the  situation  that  morning.  But, 
bad  be  observed  tbe  goose-neck,  we  are  not 
prepared  to  say  that  tbia  knowledge  would 
have  prevented  a  recovery  in  this  action.  By 
examiningsuch  an  appendage  when  inlts  place 
in  tbe  train  it  will  be  seen  that  it  passes  over 
the  iron  of  the  car,  and  strikes  the  buffer 
above  it.  On  reflection,  one  who  bad  noticed 
this,  and  who  knew  something  of  thedistance 
from  tbe  end  of  tbe  iron  upon  afreigbt^r  and 
tbe  dead-wood  above  It.  would  realize  the  dan* 
ger  in  holding  the  coupling-pin  in  the  usual 
way,  and  by  a  closer  examination  of  tbe  neck 
would  discover  that  it  is  not  solid,  but  has  a 
large  vertical  aperture  through  which  the  pin 
may  be  dropped,  as  before  mentioned,  al- 
though tbe  size  of  this  aperture  indicates  that 
it  is  in  part  designed  to  lighten  tbe  casting. 
Even  if  he  did  inspect  the  appliance,  it  would 
not  conclusively  follow  that  by  reason  of  such 
inspection,  or  the  examination  which  he  per- 
haps ought  to  have  given  it,  that  he  did  or 
should  hHve  understood  tbe  risks  to  wbicb 
be  was  exposed  in  attempting  to  make  tbe 
coupling  in  tbe  usual  and  prescribed  wayfor 
brakemen  on  freight  trains.  It  might  not 
occur  to  him,  altbougb  a  man  of  ordinary 
prudence,  that  the  defendant  would  expose 
bim  without  warning  to  such  a  risk  or  would 
furniab  a  locomotive  un  wbicb  was  a  draft- 
iron  notoriously  unsafe  when  used  by  inex- 
perienced men  In  connection  witb  the  com- 
mon box-car.  And  a  person  could  easily 
ride  upon  tbe  tender  through  tbe  switches, 
as  did  plaintiff,  without  making  the  discov- 
ery tliat  when  the  car  was  reached,  and  its 
coupling  to  the  tender  practicable,  tbe  end  of 
the  neck  would  of  necessity  have  passed  by 
and  over  ttie  iron  on  tbe  car.  Nor  would 
Uie  examination  which  could  be  given  as  the 
neck  approached  the  brakeman  standing  at 
his  post,  and  about  to  makQacoupllng,  clearly 
indicate  to  bim  that  it  projected  so  far  as  1» 
be  dangerous  and  unsafe.  The  master  well 
knows  from  measurements,  from  actual  and 
practical  observation,  and  from  tlie  knowl- 
edge of  the  purpose  for  which  these  various 
Instrumentalities  are  designed,  jnst  when 
and  how  they  may  be  used  with  a  reasonable 
degree  of  safety  to  his  servants.  But  be 
must  not  expect  them  to  have  this  same 
knowledge  without  some  opportunity  for  ac- 
quiring it.  This  caa^  Is  not  distinguishable 
from  liussell  T>  Railway  Co.,  supra.  Order 
affirmed  • 


Siouz  CzTT  A  St.  F.  B.  Co.  «.  Bobinson, 
Auditor,  et  al. 

(Supreme  Court  of  Minneaota.  Oct.  8, 1889.) 
Railroad  Companies — Taxation — Trdbt-Dbedb. 

An  iDBtrument,  known  as  the  "Rlcfl  and 
Draka  Tnut-Deed, "  by  which  the  plaintiff  oob- 


veyed  a  part  of  Its  land  grant  to  tmstees  that  the 
lands  mfght  be  sold,  and  the  proceedB  devoted  to 
tbe  satlaraotlon  of  cerbdn  braids  Iisned  at  the  same 
time  and  sold  lit  open  markets  that  funds  might  be 
obtained  witii  which  to  build  a  portion  of  plaln- 
tilTB  railway,  ooDstmed  in  connection  with  such 
droamstances  as  appmred  from  the  teatimony, 
and  under  the  rales  established  by  this  conrt  to 
Railroad  Co.  v.  McDonald,  M  Minn.  182,  26  N.  W. 
Rep.  67.  Held,  that  the  transaotion  did  not  amoDDt 
to  a  conveyance  of  the  lands,  and  that  they  are  not 
taxable  ander  section  6,  a  16,  G«i.  Laws  1866. 
(SyUtibta  by  CKwrf.) 

Appeal  from  district  court,  Cottonwood 
county;  Perkins,  Judge. 

Daniel  Rohrer,  for  appellant.  Mosea  E, 
Clapp,  Atty.  Qen..  T,  J.  Knox,  and  J,  S, 
Rtddiag,  for  respondents. 

CoLLiKs.  J.  The  lands  involved  in  this 
litigation  are  among  those  granted  by  the 
general  government  In  the  year  1857,  in  trust 
to  tbe  then  territory  of  Minnesota,  to  aid  in 
tbe  construction  of  a  specified  line  of  rail- 
way, and  thereafter  transferred  to  the  plain- 
tiff's predecessor,  the  St.  Paul  &  Sioux  City 
Company,  In  execution  of  tbe  trust.  As  orig- 
inally held,  and  prior  to  a  transaction  which 
included  tbe  execution  of  an  instrument 
styled  a  "trust-deed"  by  tbe  plaintiff,  these 
lands  were  wholly  exempt  from  taxation. 
In  1869  plaintiff,  authorized  so  to  do  by  chap- 
ter 50.  Special  Laws  of  that  year,  became  tbe 
owner  of  tbe  lands  in  question,  a  six-mile 
grant  In  the  state  of  Minnesota.  It  also  held 
a  ten-mile  grant  in  the  state  of  Iowa.  The 
railway  which  plaintiff  and  Its  predecessor 
had  undertaken  and  were  obliged  to  build  in 
order  to  earn  tbe  lands  embraced  in  these 
grants  bad  not  been  fully  built.  For  the  pur- 
pose of  raising  funds  wherewith  to  complete 
the  same,  this  plaintiff  made  its  bonds  for 
9500  each,  In  tbe  aggregate  sum  of  S<i*800,- 
000.  To  secure  the  payment  of  the  bonds.  It 
executed  the  so-called  "trust-deed,"  bearing 
date  August  1, 1871,  in  which  Alexander  H. 
Bice  and  Ellas  P.  Drake  were  named  as  trus- 
tees, whereby  it  conveyed  to  them,  for  the 
purpose  above  mentionedf  all  of  its  said  grant- 
ed lands  In  Minnesota  and  Iowa,  suppcMed  to 
be  about  637,000  acres.  Of  these  acres,  how- 
ever, tbe  court  finds  that  it  was  not  then  ex- 
pected, owing  to  conflicting  claims,  tliat  the 
plaintiff  would  receive  to  exceed  550,000 
acres.  Five  hnndreil  and  thirty  thousand 
have  been  obtained,  and  made  subject  to  the 
terms  of  the  instrument  executed  to  Bice  and 
Drake,  while  20,000  acres  remain  contingent 
and  unconveyed,  Tbe  balance  of  the  637,000 
acres  was  awarded  to  another  company  after 
tedious  litigation.  All  of  tbe  lands  in  tbia 
state  have  been  disposed  of  by  the  trustees, 
except  62,619  acres  and  a  quantity  of  town 
lots.  Byreason  of  the  execution  of  this  trust- 
deed,  the  proper  authorities  claim  that  these 
lands  have  been  conveyed,  and  therefore,  as 
provided  for  In  section  6,  o.  15,  Gen.  Iaws 
1865,  subject  to  taxation  in  tbe  customary 
manner.  So  believing,  the  defendaot  au- 
ditor has  MUsed  each  parcel  to  be  assessed, 
the  county  commissioners  have  levied  taxes. 
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which  were  abont  to  be  extended  opon  the 
tax  duplicates  for  the  year  1887.  when  this 
acliun  was  brought,  the  object  being  to  re- 
strain the  defendants  aodUor  and  treasurer 
from  farther  proceeding  in  the  matter.  The 
form  of  the  oooTeyance  to  the  trustees  and 
the  surrounding  circuniBtaaces  are  not  the 
same,  bat  the  principal  question  to  be  dls- 
ensaed  is  that  determined  in  Railroad  Co.  v. 
McDonald,  34  Minn.  182,  25  K.  W.  Bep.  57. 
and  Same  t.  Bobinson,  42  ST.  W.  Bep.  7d> 
As  was  s^d,  subetantialijr.  In  the  first-men- 
tioned of  these  cases,  the  Issue  must  be  de- 
termined by  constrnfng  the  transacUon,  and 
considering  its  intent  and  purpoae. 

At  the  twmlnation  of  the  trial  below  the 
court  found  that  when  this  trust  was  created 
and  the  bonds  issued  it  was  not  expected  by 
any  of  the  persons  concerned  that,  after  pay- 
ing the  bonds  from  the  proceeds  of  the  ules 
of  land,  there  would  or  could  be  a  residue  tii 
either  lands  or  money  to  revert  to  plaintiff, 
and  that  It  was  the  intention  of  the  latter  to 
transfer,  and  of  the  bondholders  to  acquire, 
the  entire  beneficial  interest  in  the  lands  and 
all  thereof.  Bald  plaintiff  retaining  nothing 
but  the  bive  legal  title  and  mere  form  of 
ownership,  in  trust  for  the  holders  of  the 
bonds.  The  trial  court  therefore  declared 
the  lands  taxable,  as  is  other  real  property. 
It  Is  this  conclusion,  with  the  finding  upon 
which  it  was  based,  which  are  assail^  upon 
thLt  appeal. 

The  findings  were  reached,  and  tbelr  cor^ 
rectness  must  be  passed  upon  here,  by  an  ex- 
amination o£  the  various  provisions  of  the 
deed,  in  connection  with  another  finding  as 
to  the  value  of  the  lands  at  the  time  the  deed 
was  made,  and  as  enhanced  by  the  comple- 
tion of  the  railway.  There  was  no  condict- 
ing  testimony  as  to  the  object  in  view  and 
to  be  attained  by  the  sale  of  the  bonds,  or  as 
to  the  condition  of  the  land,  or  as  to  the  sit- 
uation of  the  parties.  The  real  purpose  of 
those  who  devised  this  plan  of  raising  funds 
with  which  to  complete  the  enterprise,  and 
the  true  character  of  the  transaction,  maybe 
discovered,  and  is  not  necessarily  or  conclu- 
sively determined,  by  the  legal  terms  placed 
In  the  instrument  which  has  been  executed. 
The  court  may  examine  and  construe  it  in 
the  light  of  the  circumstances  which  sur- 
round^ its  creation,  and  which  may  have 
attended  it  since,  as  these  have  been  present- 
ed by  the  testimony.  Here  the  purpose  must 
be  gathered  almost  exclusively  from  the  trust- 
dec^  itself,  and,  with  the  doctrine  in  mind 
heretofore  established  by  this  court,  as  con- 
trolling in  this  class  of  cases,  we  are  un- 
able to  agree  with  the  trial  court  that  in  this 
transaction  there  was  intended,  or  was  in 
fact,  an  absolute  alienation  to  the  bondhold- 
ers, or  that  it  was  not  undisputed  that  there 
might  be  a  surplus  of  cash  or  a  residue  of 
lands  when  all  of  the  t>onds  issued  had  t>een 
redeemed.  To  come  to  this  conclusion  would 
he,  in  our  opinion,  to  ignore  and  sweep  away, 
without  sufflcientreasons,  and  in  the  absence 
<tf  any  testimony  wUch  would  justify  sncb  a 


step,  the  pUin  provisions  ot  the  oonTeyanoe 
In  which  Bice  and  Drake  were  named  as 
trustees.  A  consideration  of  these  provis- 
ions seems  proper.  By  the  terms  of  these 
bonds  they  were  payable  solely  out  of  the 

Sroceeds  of  a  sale  of  the  lands  described  In 
le  trust-deed.  The  plaintiff  expressly  dis- 
avowed any  liability  above  the  net  proceeds 
of  these  sales,  but  covenanted  to  sell  the 
lands  and  distribute  these  proceeds  in  accord- 
ance with  the  terms  of  the  deed.  The  bonds 
were  issued  for  sale,  and  were  aotnsUy  sold 
In  open  market,  and  to  many  persons  who 
were  cot,  aixl  bad  not  been,  connected  with 
the  constmctionof  the  railway  in  any  manner. 
It  follows  that  when  the  trust-deed  was  exe- 
cuted the  future  purchasers  of  the  bonds  were 
Qnknown,andconseqaentlynotnamed.  Any 
person  could  become  a  purchaser  at  the  mar- 
ket price,  which  was  about  60  cents  on  the 
dollu-,  and  this  right  of  purchase  was  on- 
restricted  as  to  amount  or  indlviduaL  It  was 
not  nor  could  it  have  been  known,  when  the 
plan  was  formulated  and  thetmnds  placed  on 
the  market,  who  the  future  purcluuers  might 
be,  and  therefore  they  were  not  consulted, 
nor  did  they  have  any  voice  in  the  matter. 
Any  parpose  upon  their  part  to  enter  into  a 
scheme  whereby  the  government  might  be 
defranded,  and  by  which  they  would  become 
the  real  owners  of  these  lands,  although  the 
legal  title  remained  in  plaintiff,  could  not 
have  existed  prior  to  the  time  that  they 
bought  the  bonds  in  open  market,  as^  they 
would  have  purchased  any  other  securities 
which  seemed  to  promise  a  safe  and  remu- 
nerative investment.  They  were  not  buying 
lands  but  bonds,  and  in  the  traniiaction  there 
was  no  opportunity  offered  through  which 
all  of  the  landed  security  could  be  appropri- 
ated in  exchange  for  the  bonds. 

In  this  respect  there  is  a  marked  differeuce 
between  this  transaction  and  that  detailed  in 
the  recent  case  of  Railroad  Co.  v.  Robinson, 
supra.  The  trust-deed  was  made  subject  to 
certain  conditions,  restrictions,  and  limita- 
tions found  in  19  distinct  articles.  The  first 
of  these  authorized  the  holders  of  two-thirds 
in  amount  of  the  outstanding  bonds,  at  a 
properly  called  meeting,  to  take  charge  of, 
and  thereafter  control  and  manage,  the  sale 
of  all  lands  tlien  undisposed  of.  By  this 
same  article  managers  and  agents  could  he 
appointed  at  such  meeting  who  should  fix 
and  determine  the  price  per  acre  and  the 
terms  of  sale.  By  means  of  another  article 
the  plaintiff,  until  some  default  was  made  in 
the  conditions  of  the  deed,  or  until  the  bond- 
holders assumed  control  In  the  manner  before 
mentioned,  retained  the  control,  sale,  and 
management  of  the  lands.  Prices  and  terms 
of  sale  were  to  be  prescribed  by  it,  subject, 
however,  to  approval  by  the  trustees.  Rice 
and  Drake,  or  their  successors.  It  was  f  ur- 
ther  provided  that  all  moneys  derived  from 
any  sale  of  land  should  be  deposited  with  the 
trustees,  or  with  such  company  or  bank  as 
the  trustees  should  designate,  and  be  paid  out 
by  them— Fir<t,  in  the  payment  of  such  ex- 
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penses  as  mtght  be  Incurred  in  obtaining  pat- 
ents and  titles  to  the  lands;  $eoo7id,  all  pub- 
lic cbiirges  and  taxes,  (the  lands  in  Iowa  hud 
not  been  exempted  from  general  taxation;) 
and,  third,  such  reasonable  expenses  as 
might  arise  in  the  management  of  the  trust. 
Including  necessary  disbursements  in  behalf 
of  tlie  bondholders.  Exhibits  of  these  ex- 
[>enditur»  were  to  be  made  to  the  plaintiff 
at  leitst  once  a  year,  and  to  the  bondholders, 
if  they  had  assumed  charge,  as  provided  in 
article  1;  but  no  payments  for  the  personal 
services  of  the  trustees  were  to  be  made,  un- 
less Rnt  authorized  by  the  plaintiff  or  by  the 
representatives  of  the  bondholders,  or  by  a 
proper  court*  whichever— for  the  time  being 
—might  have  control  and  management  of  the 
subject  of  the  trust,  or  of  the  funds  arising 
from  the  aalsM.  And  whenever  the  trustees 
had  accumulated  funds  sufficient  to  pay  at 
least  4  per  cent,  interest  upon  all  outstand- 
ing bonds,  notice  was  to  be  given,  and  the 
proper  interest,  coupons  reileemed.  There 
was  also  a  provision  for  the  extinguishment 
of  the  principal  uf  the  bonds  at  such  times 
as  the  trustees  might  have  at  least  95.000 
on  hand,  in  addition  to  such  amount  as 
might  be  needed  to  satisfy  all  original  inter- 
est  coupons.  On  payment  these  bonds  were 
to  be  canceled  and  destroyed.  Article  IS  en- 
abled the  holders  of  the  bonds  to  convOTt 
them  iDto  such  of  these  lands  as  might  be  at 
the  time  "free  lands," — that  is,  such  as  had 
not  been  bargained  or  sold,  or  contracteil  to 
be  sold,  through  aoy  particiilar  agency,  or  In 
any  particular  manner,  or  set  apart  or  used 
for  a  town-site  or  for  depot  purposes;  the 
term  "free  lands"  applying  to  such  lands 
only  as  were  for  general  sale  at  the  plaintiff's 
office.  These  lands  were  not  to  be  appraised 
for  this  purpose  until  title  thereto  was  ac- 
quired,— that  Is.  as  the  road  was  built,— and 
then  by  the  plaintiff,  the  trustees  concurring. 
The  values  so  fixed  were  to  be  designated  as 
the  "current,  appraisetJ,  sale  value"  of  the 
lands,  and  at  which  the  bondholders  might 
buy,  paying  in  bonds  at  their  face,  excluding 
all  interest  which  might  be  due  tliereon. 
Provision  was  also  made  for  a  modlflcation 
or  change  of  the  terms  of  the  deed  when  the 
plaintiff  and  the  trustees  should  deem  it  ad- 
vlsablf;,  upon  the  concurrence  of  three-fourths 
in  amount  of  the  holders  of  the  outstanding 
bonds.  The  same  parties  were  empowered, 
alter  January  1,  1882,  to  take  steps  to  close 
the  trust,  pay  aU  remaining  bonds,  or  to  dis- 
tribute pro  rata  among  the  holders  such 
property  or  assets  as  miglit  be  on  hand.  It 
was  also  stipulated  that,  if  the  plaintiff  failed 
at  any  time  to  properly  perform  its  agree- 
ments its  covenanted  in  the  deed,  the  trus- 
tees might  apply  to  any  competent  court  to 
enforce  the  provisions  found  therein,  grant- 
ing to  such  court  full  power  iiiict  autliority  to 
make  all  orders  and  judgments  necessary  to 
enforce,  as  well  as  to  protect,  the  rights  of 
all  parties.  In  the  concluding  article  we  Ond 
it  agreed  that  whenever  all  bonds  and  the  in- 
terest thereon  shall  have  been  paid,  together 


with  the  proper  expenses  of  the  trust,  or 
whenever  there  shall  be  in  the  bunds  of  the 
trustees  cash  or  obligations  arising  from 
sales  sutHcient  to  pay  all  outstanding  bonds, 
with  interest  and  expenses,  the  trust-^leed 
shall  be  void  as  to  all  remaining  lands,  and 
such,  with  all  excess  in  money  or  obligations, 
shall  revert  to  the  plaintiff. 

The  bondtiolders  have  never  uTalled  them- 
selves of  the  authority  to  assume  control, 
conferred  by  arUcle  1,  but  the  lands  have  at 
all  timi«  been  controlled,  appraised,  and  sold 
b;.'  the  plaintiff.  There  remains  in  all  about 
108,721  acres  unsold,  which  are  found  by  the 
court  to  hare  been  worth  not  to  exceed  S4 
per  acre  when  the  trust-deed  was  executed. 
There  also  remains  unsold  town  lots  of  the 
value  of  SI90,000.  With  these  findings  as 
to  values  the  phiintlfl  expresses  its  dissatis- 
faction, alleging  the  findings  to  be  erroneous, 
and  in  part  unsupported  by  the  evidence. 

On  this  point  we  can  say  tliat  there  is  suf- 
ficient proof  to  sustain  the  court,  although 
plaintiff's  testimony,  in  the  main,  including 
proof  of  actual  sales  la  large  quantities,  indi- 
cates the  property  to  have  been  worth  much 
more,  and  upon  the  trial  some  of  defendant's 
witnesses  fixed  a  greater  value  upon  it  than 
that  found.  In  determining  the  case  much 
reliance  seems  to  have  been  placed  by  the 
trial  court  upon  its  findings  as  to  the  value 
of  these  lands.  In  the  deed  the  number  of 
acres  was  stated  to  be  not  less  than  555,000, 
but  all  lands  embraced  in  the  grant  were  ex- 
pressly mentioned.  A  large  quantity  (about 
87,000  acres)  were  not  included  in  the  esti- 
mate made  in  the  deed,  Itecause  of  the  nncep> 
talnty  attending  their  ultimate  disposal.  It 
might  be  wise  and  prudent  to  exclude  these 
disputed  tracts  from  any  consideration  when 
preparing  a  recital  for  the  deed,  but  the  fact 
that  this  was  done,  of  Itself,  and  standing 
alone,  should  not  deprive  the  plaintiff  of  the 
benefits  of  its  contention  that  it  was  justified 
in.  and  did  somewhat  rely  upon,  securing  an 
atlditiooal  body  of  land  awarded  to  another 
company  after  much  litigation.  It  is  mani- 
fest that  plaintiff's  claim  was  not  without 
merit,  for  the  state  of  Iowa  recognized  it  by 
issuing  a  proper  certificate  of  conveyance, 
and  the  contest  was  only  settled  by  resorting 
to  the  highest  tribunal  in  the  land. 

The  vfUue  of  the  lands  conveyed  was  de- 
clared to  have  been  $4  per  acre  at  the  time 
the  deed  was  executed.  There  was  a  further 
finding  in  this  connection  to  the  effect  that 
it  was  then  reasonably  expected  that  upon 
the  completion  of  the  coutemplated  railway 
this  value  would  be  increased  $1  per  acre. 
We  have  carefully  examined  the  paper  book 
to  discover  the  testimony  upon  which  this 
finding  as  to  an  enhanced  value  was  based, 
but  without  success.  All  of  the  witnesses 
testify  as  to  real  values  in  1871  and  later, 
but  none,  so  far  as  we  are  advised,  as  to 
what  was  or  might  have  been  expected  by 
reason  of  the  construction  of  the  road .  There 
could  have  been  no  doubt  but  that  by  the 
building  of  74  miles,  thus  eonnectiug  the 
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lines  already  In  operation  on  the  north  and 
■south*  values  would  greatly  appreciate,  and 
this  was  considered,  undoubtedly,  by  those 
who  issued  as  well  asbythose  whopnrchnsed 
the  bonds.  As  tlieir  woi  th  depended  upon 
and  was  measured  by  a  speedy  and  proper 
use  of  the  money  thereby  obtained,  upon  the 
value  of  the  landed  security  and  not  upon 
the  corporative  liability  of  plaintifr,  it  would 
be  proper  and  natural  for  all  Interested  to 
estimate  and  judge  both  bonds  and  lands 
with  a  completely  equipped  and  operated 
road,  with  fltHtlon  houses  located  npon  reser- 
vations provided  for  in  the  teust-deed,  around 
which,  on  lands  held  by  the  trustees,  flourlab- 
tng  towns  and  villages  might  be  expected,  all 
adding  to  the  general  prosperity  and  values 
aa  tlipy  then  existed.  As  heretofore  re- 
marked, the  true  character  of  this  transac- 
tion must  be  gathered,  and  we  are  confined, 
aside  from  the  matter  of  value,  to,  an  exam- 
ination of  the  provisions  of  the  Instrument 
in  question,  many  of  which  are  unlike  those 
considered  in  the  past,  in  connection  with 
tlie  fact  that  plaintiff  took  upon  itself  no  lia- 
bility wlien  issuing  the  bonds,  except  that 
imposed  by  its  covenant  to  faithfully  perform 
certain  duties  in  regard  to  the  security.  It 
was  this  fact,  among  others,  which  led  the 
-court  below  Into  holding  that  article  19. 
which  relates  to  and  provides  formoneysand 
lands  in  excess,  should  there  be  any,  and  that 
they  shall  revert  to  plaintiff,  was  inserted 
in  the  deed  as  a  mere  form,  and  without  an 
expectation  that  the  article  would  ever  be 
ntilized.  Another  matter  which  seems  to 
have  had  weight  with  the  court  was  its  con- 
clusion that  the  authority  conferred  on  the 
holders  of  the  bonds  by  articles  1  and  2  was 
absolute  and  uncontrollable.  The  extent  of 
the  power  granted,  or  rights  acquired,  by 
this  Instrument  is  not  to  be  determined  by 
an  inspection  of  one  or  more  of  Its  provisions, 
without  reference  to  what  may  be  elsewhere 
discovered.  If  it  was  a  mortgaf^e  in  fact,  it 
could  be  so  declared,  and  any  of  the  parties 
compelled  to  treat  and  consider  it  as  such. 
£ven  if  the  agreement  had  been  that  the 
^ndholders  might  appropriate  the  security 
in  payment  of  their  bonds  this,  in  itself, would 
not  give  the  conveyance  the  legal  import  of 
an  absolute  and  unqualified  alienation  of  the 
land.  Uarlroad  Go.  v.,McDonald,  supra.  It 
will  be  noticed  that  in  this  case,  unlike  the 
one  just  referred  to,  there  could  have  been  no 
appropriation  of  the  lands  in  satisfaction  of 
the  indebtedness.  The  right  to  «cquire  a  cer- 
tain part  was  absolutely  prohibited.  They 
must  necessarily  be  purchased  with  money. 
Bonds  eould  only  be  used  after  title  was  per- 
fected, in  payment  of  the  so-called  "free 
lands"  at  a  "current,  appraised,  sale  value," 
to  be  first  determined  by  the  plaintiff  and 
then  concurred  in  by  the  trustees.  Because 
of  tlie  restrictions  imposed  by  the  deed  as  to 
the  method  in  which  the  bonds  could  be 
placed  as  payment,  the  sections  providing 
therefor  were  of  little  practical  value.  Again, 
by  the  terms  of  these  articles,  the  holders  ot 


the  bonds  eould  fn  no  event  do  more  than  to 
take  control  of  and  sell  the  lands  in  the  man- 
ner prescribed  for  the  guidance  of  the  plain- 
tiff. Their  method  of  proceeding  would  have 
been  the  same,  including  the  disbursement 
of  the  funds.  Had  the  bondholders  exercised 
the  power  and  assumed  control,  there  would 
have  been  nothing  but  a  change  of  manage- 
ment. By  taking  such  a  step  the  holders  of 
the  bonds  would  have  obtained  no  privileges 
or  advantages  whatever.  The  duty  assumed 
by  the  plfdnttff  to  discreetly  manage  the 
trust  property,  to  Judiciously  convert  it  into 
cash,  and  to  pay  this  out  in  strict  accordance 
with  the  provisions  of  the  deed,  would  have 
been  simply  shifted  to  the  bondholders. 

Taking  the  instrument  as  a  whole,  in  con- 
nection with  the  circumstanoes,  the  condi- 
tion, and  value  of  the  land,  and  the  sltuatitm 
of  the  parties,  especially  the  tact  that  the 
bonds  were  intended  for  sale,  and  were  act- 
ually sold,  in  the  markets  of  the  world,  to 
many  persons  who  at  no  time  were  interested 
In  p^intififa  road,  and  who  took  no  part  in 
the  transaction  before  they  invested  in  the  se- 
curities, we  are  not  prepared  to  say  with  the 
trial  court  that  this  transaction  was  a  scheme 
or  device  whereby  the  legal  title  to  the  land 
grant  was  to  be  retained  by  the  plaintiff, 
while  the  estate,  and  all  interest  therein, 
passed  to  those  wlio  might  thereafter  buy  the 
bonds.  Nor  can  we  say.  upon  the  testimony, 
that  the  plain  provisions  of  the  trust-deed,  in 
which  a  surplus  Is  provided  for,  should  be 
characterized  and  pronounced  merely  formal, 
inserted  without  expectation  or  belief  that 
they  would  become  effective, — in  other  words, 
with  intent  to  evade  taxation.  We  are  of 
the  opinion  that  the  transaction,  as  made  to 
appear  by  the  testimony  before  us,  did  n<^ 
amount  to  a  conveyance  of  the  lands,  within 
the  provisions  of  chapter  15,  Gen.  Laws  1865, 
and  are  not  taxable  under  section  6  of  that 
chapter. 

As  the  other  question  presented  has  been 
disposed  of  in  B^ilroad  Co.  against  these  d^ 
fendants,  ante,  75,  the  judgment  appealed 
from  is  reversed,  and  it  is  further  ordered 
that  judgment  be  entered  below  as  demand 
ed  in  the  complaint. 


Siocx  CiTT  &  Bt.  F.  Bt.  Co.  V.  Bjho,  Auditor,  et  oi. 
(Supreme  Court  of  Minnesota.   Oct.  8, 1889.) 

Appealfromdlitriotcoort, Jacksoncounty;  Pbb- 
KINS,  Judge. 

Daniel  Rohrer,  for  appeUant  T.  J.  Knox,  for 
respondents. 

Per  CimiAH.  The  question  Involved  in  this  cats 
is  the  same  aa  that  In  Railroad  Co.  v.  Bobinson, 
ante,  820,  just  decided.  The  order  ia  reversed, 
and  the  case  remanded,  that  judgment  may  be  en- 
tered as  demanded  in  the  complaint. 


BAimiHG  e.  Sabih. 
(Suprema  Court     MtMUKOa.  Oot  T,  1889.) 

JUDOMaitT  IN  FOBBCIX}BUaB. 

A.  judgment  ot  foreclosure,  upon  defaoU, 
rendered  agunst  "the  defendants,  **  Mid  to  be  a 
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Judgment  only  against  the  defendants  named  in 
the  caption  of  the  judgment,  and  not  to  affect  a  de- 
fendant In  the  action  not  thus  named,  or  otherwise 
deslgDated,  in  the  judgment;  the  plalntUt,  in  his 
affidavit  of  default  ana  application  for  judgment, 
having  alleged  that  the  action  had  been  dismissed 
as  to  that  defendant. 
(.Syllabus  by  the  Court) 

Appeal  from  distrM  court,  Bamsey  ooan- 
ty,  Brili.,  Judge. 

Henry  J.  Horn  and  Chaa.  N.  BeUf  for  ap- 
pellant Thompson  A  Taylor,  t<a  reepond- 
ent. 

Dickinson',  J.  This  is  an  action  of  eject- 
ment, involving  an  Issue  of  title  to  real  es- 
tate. In  July,  1857,  one  C.  C.  Wasbburne 
purcbHsed  the  property  at  an  execution  sale 
under  a  judgment  against  the  owner,  and, 
nd  redemption  being  made,  the  legal  title  be- 
came vested  in  Wasbburne,  or  In  his  assigns; 
Washburne  having  assigned  to  one  Arm- 
strong his  certiticate  of  purcbase  on  or  prior 
to  July  20,  1858.  The  title  thus  acquired 
was,  however,  subject  to  a  mortgage  which 
had  been  previously  executed  by  the  judg- 
ment debtor,  tlie  former  owner  of  the  land, 
to  one  Hall.  By  subsequent  conveyances, 
the  undivided  half  of  the  land  purchased  by 
Washburne  was  transferred  to  this  plaintifF, 
who  claims  to  have  thus  acquired,  and  now 
to  have,  that  title.  The  defendant  claims  ti- 
tle to  the  whole  estate  through  a  foreclosure 
of  the  Hall  mortgage.  Tbis  appeal  involves 
the  question  whether  there  was  any  fore- 
closure of  the  mortgage,  effectual  as  to  Wash- 
burne, or  his  assigns  or  grantees.  The  fore- 
closure was  by  action  commenced  by  the 
mortgagee  in  the  district  court  in  Novem- 
ber, 1857,— about  four  months  after  the  sale 
to  Washburne  under  the  execution.  More 
than  50  persons  were  made  defendants  in 
the  action;  among  whom  was  Wasbburne, 
who  liad  placed  his  certificate  of  sale  on  rec- 
ord. No  appearance  was  made  by  any  of 
the  defendants  except  Washburne.  He  ap- 
peared by  his  attorneys,  Brisbin  &  Bigelow, 
but  made  no  answer  or  other  pleading  in  the 
action.  After  this  appearance  in  bebidf  of 
Washburne,  a  paper  was  filed, — which  was 
afterwards  attached  to  the  judgment  roll, — 
the  written  part  of  which,  following  the  print- 
ed title  of  the  action,  was  as  follows:  "It  is 
herf  by  stipulated  by  the  respective  attorneys 
in  the  above-entitteid  action  that  the  plaintiff 
herein  may  discontinue  said  action  as  to  said 
defendant  C.  C.  Washburne,  without  costs  to 
eitlier  party.  Dated  this  30th  day  of  June, 
1859.  BiiiBBiN  &  Bigelow.  Attys.  for  Deft. 
C.  C.  Washburne. "  This  was  indorsed  by  the 
clerk  of  the  court  as  "Filed  July  9th,  1859;" 
and  beneath  the  clerk's  signature  to  this  in- 
dorsement is  the  signature,  "Sanfobd  & 
Bevebidge,  Attorneys  for  Plaintiff."  On 
the  same  (9th)  day  of  July  was  filed  the  af- 
fidavit of  David  Sanford,  one  of  the  attor- 
neys for  the  plaintiff  in  that  action,  (which 
appears  in  the  judgment  roll,)  stating  that 
the  summons  had  been  served  on  all  the  de- 
fendants more  than  nine  months  prior  to 


that  time;  that  none  of  the  defendants  had 
appeared  In  the  action  except  Washburne; 
"and  that  as  to  him  said  action  has  been  dis- 
continued, as  per  stipulation  signed  by  bis 
attorney,  and  the  attorneys  of  said  plaintiff, 
which  is  on  file  in  this  cause."  In  fact,  no 
stipulation  was  ever  made,  discontinuing  the 
action  as  to  Washburne,  except  that  above 
referred  to;  and  there  was  no  discontinuance, 
except  as  is  here  shown.  Thereupon  the 
court,  In  accordance  with  the  request  of  tbe 
plaintiff,  embodied  in  the  affidavit,  appoint- 
ed a  referee  to  compute  the  amount  of  the 
mortgage  debt,  who  afterwards  made  his  re- 
port to  tbe  court.  The  title  of  the  action  la 
the  order  of  reference,  and  in  the  report  of 
the  i-eferee,  is  printed,  and  the  name  of  Wash- 
burne there  appears  m  one  of  the  defendants. 
Upon  tbe  report  of  the  referee,  judgment  was 
entered  in  tbe  decree  book,  wholly  in  writ- 
ing. The  title  as  there  appearing  does  not 
contain  the  name  of  Washburne.  Tbe  judg- 
ment is  in  tbe  usual  form  of  judgments  in 
such  cases,  decreeing  a  sale  of  the  mortgaged 
premises;  the  payment  of  the  debtfonnddue^ 
and  "that  thedefendants"  who  are  not  named 
except  in  the  title  of  the  action  with  which 
the  judgment  commences,  and  all  persons- 
claiming  under  them,  "be  forever  barred  and 
foreclosed  of  ail  rights,  title,  and  interest, 
and  equity  of  redemption"  in  the  mortgaged 
premises  sold.  A  copy  or  duplicate  of  this- 
judgment,  signed  by  the  judge  of  the  district 
court,  was  attached  to  the  judgment  roll, 
wherein  the  title  was  printed,  and  a  heavy 
ink  line  was  drawn  through  the  printed  name 
of  Wasbburne.  October  20. 1859,  the  land 
was  sold  by  the  referee,  pursuant  to  the  judg- 
ment, to  the  mortgagee.  Hall,  to  whom  the 
referee  executed  a  deed  of  conveyance.  In 
October,  1862,  the  referee  made  a  report  of 
the  sale  to  the  court,  and  an  order  of  confir- 
mation was  made  and  filed,  in  tbis  report 
of  sale,  and  in  the  order  of  confirmation,  the 
title  of  the  action  was  in  printed  form,  con- 
taining the  name  of  Washburne  as  one  of  the 
defendants.  Upon  the  facts  above  stated, 
the  court  found,  as  a  conclusion  of  law,  that 
Washburne  and  his  grantees,  including  the 
plaintiff,  who  has  succeeded  to  his  interest, 
were  bound  by  tbe  judgment  of  foreclosure. 
Upon  tbis  legal  conclusion,  judgment  was  di- 
rected in  this  action  fyr  ttie  defendant.  The' 
decision  of  this  appeal  turns  upon  the  sole 
question  of  the  correctness  of  that  conclu- 
sion, and  to  this  point  alone  our  decision  will 
be  confined. 

We  have  sought  In  vain  for  reasons  which, 
in  our  opinion,  would  justify  the  legal  con- 
clusion of  the  court  Iwlow.  We  agree  to  the 
correctness  of  its  conclusion,  that  the  action 
was  not  in  fact  dismissed  or  discontinued  as 
to  Washburne.  Although  the  stipulation 
signed  by  his  attorneys,  indorsed  by  the 
plaintiff's  attorneys,  and  filed  in  the  office  of 
the  clerk  of  the  court,  would  have  authorized 
a  dismissal  by  an  entry  in  the  clerk's  register, 
as  prescribed  by  statute,  (Comp.  St.  1858,  p. 
554.  §  170,)  ttiat  was  not  done.   But  it  doee 
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nut  follow  tliat  the  Jndgmeiit  against  **tlie 

defendHnts"  merely  ia  to  be  construed  as  be- 
ing against  WashbHrne*  whose  name  was 
omitted  from  the  title  or  caption  with  which 
the  judgment  commences.  Beading  the 
judgment  alone,  without  the  light  which  the 
whole  recurd  may  afEord.it  is  more  naturally 
construed  as  a  judgment  against  the  defend- 
ants named  in  the  caption,  and  only  against 
them,  rather  than  against  all  the  defendants 
in  the  actioo.  Including  Washburne.  whose 
name  nowhere  appears  in  the  judgment. 
But  if  there  be  an  apparent  uncertainty,  from 
the  reading  of  the  judgment  alone,  as  to 
whether  the  words  "the  defendants"  were 
intended  to  designate  all  the  defendants  in 
the  action,  or  on^  those  who  are  named  iu 
the  preceding  caption,  there  can  be  no  doubt 
when  ttie  judgment  is  read  in  the  light  af- 
forded by  the  whole  record,  as  presented  in 
the  judgment  roll.  It  is  not  contended  that 
the  judgment  is  so  uncertain  as  to  be  not 
susceptible  of  legal  construction;  and  •  we 
may  resort  to  the  record  of  the  cause  in  which 
the  judgment  was  rendered,  as  found  in  the 
judgment  roll,  for  light  to  disclose  the  proper 
construction  to  be  put  upon  its  language. 
When  this  is  done,  the  judgment  cannot  be 
regarded  as  having  tieen  rendered  against 
'Washburne.  The  judgment  must  be  deemed 
to  liave  been  the  intelligent  action  of  the  court 
upon  tlie  case  presented  to  it,  and  we  seek  to 
discover  from  the  record  the  real  intention  of 
the  court.  The  judgment  was  rendered  upon 
the  application  of  the  plaintiff,  showing  the 
default  of  h11  the  defendants  excepting  Wash- 
burne, and  alleging  that  as  to  him  the  action 
had  been  discontinued,  reference  Iieing  made 
to  the  stipulation.  Plaintiff,  in  his  applica* 
tlon  to  the  court  for  judgment,  evidently  did 
not  seeli  to  have  judgment  rendered  against 
Washburne.  This  was  clearly  disclaimed, 
and  the  court  was  so  informed,  in  the  affida- 
vit above  referred  to.  If  the  action  had  been 
effectually  discontioaed  as  to  Washburne,  as 
alleged  in  the  affidavit  upon  which  judgment 
was  sought,  no  judgment  could  have  been  le> 
gaily  rendered  against  him;  and,  although 
there  had  been  no  e(Tectiial  discontinuance 
or  dismissal,  no  judgment  could  have  been 
regularly  entered  against  Washburne  (be 
having  appeared  in  the  action)  without  no- 
tice, (Comp.  St.  185tj,  p.  628.  ^  26.)  and  n<T 
notice  appears  to  have  been  given.  It  is  im- 
possible to  avoid  the  conclusion  that  when 
the  court,  considering  the  plaintilT's  applica- 
tion for  judgment,  with  proof  by  affidavit 
that  the  action  had  been  discontinued  as  to 
Washburne,  thereupon  rendered  judgment 
against  "the  defendants,"  under  a  caption 
omitting  the  name  of  Washburne,  it  was  in- 
tended by  the  words  "the defendants"  to  des- 
ignate only  the  defendants  named  in  the 
judgment,  and  not  to  include  Washburne. 
That  this  was  so  intended  and  understood  at 
that  time  is  further  suggested  from  the  fact 
that  in  the  copy  or  duplicate  of  the  judgment 
signed  by  the  judge,  and  incorporated  in  the 
judgment  roll,  the  name  of  Washburne  was 


onsed  from  the  |fflnted  title.  The  construe 
tion  contended  for  by  the  respondent  ia  not 
only  opposed  by  the  considerations  above  in- 
dicated, but  would  compel  us  to  assume  that 
the  name  of  Washburne  was  accidentally  or 
inadvertently  ommitted  from  the  Judgment, 
although  all  theother  defendants  were  named 
in  it,  and  hence  that  the  judgment  was  not 
in  terms  as  it  was  Intended  to  be.  To  justify 
such  a  conclusion,  the  record  should  present 
very  satisfactory  reasons.  An  examination 
of  the  record  In  this  case  discloses  a  suflicient 
reason  for  the  omission  of  Washbnrne's 
name,  and  shows  why  the  judgment,  which, 
according  to  its  plainest  construction,  was 
not  against  him,  was  so  rendered.  The 
Judgment  appealed  from  muat  be  reversed^ 
and  a  new  trial  granted. 


Vanderhoof  et  al.  v.  McAffee  et  at. 
(Supreme  Court  of  Minneaota.   Oct.  18, 1889.) 
Oarxibhhbnt. 

1.  The  dlscloBiire  of  the  garnishees  held  tnsuffl- 
i^ent  to  warrant  a  jndgmeut  against  them. 

2.  UponappllcatlonforjudRmentuponthedis- 
doBure  of  a  garnisttee,  toe  dlBcloBure  mast  be 
taken  as  true;  and,  if  the  plalDtifl  Is  not  satlsfled 
with  It,  his  only  course  is  to  proceed  by  supple- 
mental complaint. 

{SyilabuB  by  the  Court) 

Appeal  from  monidpal  court  of  St,  Bttnl; 
Cory,  Judge. 

Action  by  Louis  W,  Vanderhoof  and  others 
against  Carolina  McAffee  and  E.  Halloway 
&  Co.,  garnishees.  From  a  judgment  against 
the  garnishees  they  appeal. 

£.  R.  ffolcombe,  for  appellants.  B*  B, 
Sail,  for  respondents. 

MiTOHEXi.,  J.  The  disclosure  of  the  gar- 
nishees was  wholly  insufficlunt  to  warrant  a 
Judgment  against  them.  It  was,  in  sub- 
stance, that  they  were  employed  as  auction- 
eers by  defendant's  husband  and  agent  to  sell 
her  household  furniture  at  auction,  at  her 
house,  they  to  receive  as  their  commission  10 
per  cent,  of  the  total  amount  of  sales,  the  de- 
fendant's husband  to  do  the  collecting.  The 
garnishee  sold  the  furniture  under  this  con- 
tract, the  aggregate  amount  of  the  sales  being 
$490.  All  the  money  was  collected  by  dO' 
fendant's  husband  from  the  purchasers,  ex- 
cept the  first  S45,  which  was  all  the  money 
that  ever  came  into  the  hands  of  the  gar- 
nishees, being  less  than  the  amount  of  their 
commission.  After  this  945  had  been  re- 
ceived by  them,  and  while  tlie  auction  sale 
was  still  in  progress,  the  garnishee  summons 
was  served. 

Judgment  can  be  rendered  against  a  gar- 
nishee on  his  disclmure  only  when  he  admits 
that  he  is  owing  the  principal  debtor,  or  tliat 
he  has  in  his  possession  or  under  his  control 
property  belonging  to  him,  or  when  the  facts 
stated  by  him  in  his  disclosure  clearly  and 
beyond  doubt  show  that  such  is  the  case. 
Banning  v.  Sibley,  3  Minn.  389,  (Gil.  282;) 
Chase  t.  Korth.  4  Minn.  381,  (Gil.  288;) 
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Cole  T.  Sater,  5  Minn.  468,  (Gil.  878.)  The 
discloBiire  In  tills  case  not  only  did  not  show 
any  such  state  of  facts,  bnt,  on  the  contrary, 
afBrmativelyshowed  that  thegarnishees  never 
had  in  their  poBseaslon  any  money  in  excess 
of  the  sunt  due  them  for  their  commission. 
The  fact  that  they  were  garnished  did  not 
in  any  way  affect  tiieir  right  to  proceed  and 
complete  their  contract  to  sell  defendant's 
furniture.  They  had  a  right  to  retain 
enough  the  proceeds  of  the  sale  which 
came  Into  their  hands  to  pay  their  entire  com- 
mission, and  it  was  immaterial  whether  this 
was  the  proceeds  of  the  first  or  last  articles 
sold.  Plaintiffs  snggest  that  the  disclosure 
was  not  truthful,  or  at  least  not  fsir  and  full, 
and  that  It  indicated  that  the  defendant  and 
the  garnishees  colluded  to  evade  the  effect  of 
the  garnishee  summons.  But  where  judg- 
ment fs  asked  for  on  the  disclosure  of  the 
garnishee  his  statement  must  be  taken  as 
true;  and  if  the  plaintiff  Is  not  satisfied  with 
the  disclosure  his  only  course  la  to  proceed 
by  supplemental  complaint  in  the  manner 
pointed  out  by  statute.   Judgment  reversed. 


EnicKsoN  «.  St.  Paul  &  D.  B.  Go. 

iSuprtTne  Court  of  Minnesota.  Oct  18, 1889.) 

RillAOAD  COMPilllBS— ACCIDBNTS  TO  FSBBOHS  ON 
Ta&OK. 

1.  The  pl^ntiff  and  others  were  lawfully,  and 
with  defendant's  knowledge,  engaged  in  grsiding 
for  a  new  railway  track  alongside  of  and  parallel 
to  defendant's  original  or  main  traob.  The  ordi- 
nary duties  of  the  work  frequently  required  them 
to  be  in  such  close  proximity  to  defendant's  orig- 
inal track  BB  to  bo  liable  to  be  struck  by  passing 
trains.  It  had  been  the  uniform  practice  of  those 
operating  trains  on  the  railroad  to  give  these 
workmen  warning  of  their  approach  by  signals. 
Held,  that  the  defendant  owed  the  workmen  the 
duty  of  actlre  vigilance  in  glTing  them  proper  sig- 
nals of  the  approaoh  of  trtuns,  and  that  tmy  had, 
under  the  ciroumstanoea,  the  right  to  rely  oo  the 
continued  performance  of  this  duty,  without  the 
necessity,  while  engrossed  in  their  work,  of  them- 
selves keeping  a  constant  lookout  for  approaohing 
trains.  Toe  dnty  of  deteadant  in  thu  respect 
would  be  the  same  whether  tlie  workmen  were  In 
its  employment  or  in  that  of  its  contractor. 

S.  It  would  not  ordinarily  be  the  duty  of  those 
operating  a  train  to  stop  it  or  slack  its  speed,  pro- 
vided they  gave  the  proper  signals.  They  would 
have  a  right  to  presume  that  tne  workmen  would 
heed  the  warning,  and  remove  from  the  place  of 
danger.  But  if  the  trainmen  saw  that  they  did 
not  hear  thealgoals,  and  were  making  no  effort  to- 
escape,  It  would  then  be  their  duty  to  atop  the 
train,  if  there  was  still  time  to  do  so,  before  injur- 
ing them. 
(Sylldbxta  by  the  Court) 

Appear  from  district  court,  St.  Louis 
county;  Hoxxand,  Judge. 

James  Smithf  Jr*,  and  W,  A,  Barr,  for 
appellant.  John  Jenstoald,  7n,  for  respond- 
ent. 

MiTonBU,,  J.  This  was  an  action  to  re- 
cover damages  for  personal  injuries  caused 
by  the  alleged  negligence  of  those  operating  a 
train  on  defendant's  railway.  As  the  settled 
case  does  not  purport  to  contain  all  the  evi- 
dence, many  of  defendant's  assignments  of 
error  cannot  be  considered.   The  only  ques- 


tion really  oppn  for  consideration  is  whether,, 
npon  the  facts  disclosed  by  the  record,  there 
was  positive  error  in  the  Instructions  given 
to  the  Jury  at  the  request  of  the  plaintiff,  re- 
ferred  to  in  the  sixth  assignment  of  error.  It 
appears  from  the  evidence  contained  In  the 
record  that  pliUntiff  was  in  the  employment 
of  a  contractor  who  had  the  job  of  grading 
for  defendant  a  side  trade  from  Duluth  west- 
ward alongside  of  and  parallel  with  the  old 
or  maintrack.  The  work  of  plaintiff  and  his 
fellov-laborers  was  shoveling  dirt  in  loading 
and  Doloading  dump-cars.  The  manner  of 
doing  the  work  was  to  load  these  cars  at  one 
point,  and  then  haul  them  by  team  on  a  tem- 
porary or  work  track  laid  on  the  new  grade, 
and  unload  them  where  a  fill  was  to  be  made. 
This  work  track  was  about  two  feet  wide, 
and  the  distance  between  it  and  the  main 
track,  from  ontside  to  outside,  was,  by  actual 
measurement,  four  feet  seven  Inches.  While 
this  work  had  been  going  on  the  main  track 
WHS  in  constant  use  by  trains,  which  were 
passing  almost  hourly  during  the  day.  While 
it  does  not  appear  that  the  work  of  tlieae 
graders  required  them  to  actually  go  upon 
the  main  track,  yet  we  think  it  conclusively 
appears  from  the  facts  In  evidence  tliat  from 
time  to  time,  as  occasion  called  for  it.  their 
work  required  them  to  be  in  such  dangerous 
proximity  to  it  as  to  be  liable  to  be  struck  by 
passing  trains.  The  engineer  of  the  train 
which  injured  plaintiff  says  that  the  men 
shoveled  on  both  sides  of  the  dump-cars 
standing  on  the  work  track.  It  also  appears 
in  evidence  that  when  trains  came  along  the 
men  were  in  the  habit  of  running  in  between 
the  dump-cars,  sometimes  one  way  and  some- 
times anoUier;  and  this  is  not  contradicted. 
It  also  appears  that  standard  cars,  such  as 
were  used  on  defendant's  load,  project  be- 
yond the  rail  two  feet  and  a  half.  It  does 
not  appear  how  far  the  dump-cars  projected 
beyond  the  rail,  but  when  it  is  considered 
that  the  total  space  between  the  tracks  was 
only  four  feet  seven  inches,  and  that  the 
cars  used  on  the  railway  occupied  two  and 
one-half  feet  of  this,  leaving  the  remaining 
space  at  most  only  about  two  feet.  It  is  ap- 
parent that  men  engaged  in  shoveling  on  that 
side,  and  intent  on  their  work,  would,  unless 
warned  to  get  out  of  the  way,  be  in  imminent 
danger  from  passing  trains.  This  is  empha- 
sized by  the  conceded  fact  that  on  all  previ- 
ous occasions  It  had  been  the  uniform  cus- 
tom of  those  operating  trains  to  give  signals 
of  warning  to  the  men  by  blowing  a  whistle 
or  ringing  a  bell  on  approaching  the  place 
where  they  were  at  work.  Ho  one  was  ap- 
pointed to  keep  a  lookout  for  approaching 
trains,  but,  as  two  of  the  workmen  express 
It,  "every  one  had  to  look  out  for  himself." 
This,  of  course,  is  to  be  construed  in  connec- 
tion with  the  undisputed  fact,  already  re- 
ferred to,  that  it  had  been  the  uniform  cus- 
tom of  the  trainmen  to  give  a  signal  of  warn- 
ing on  approaching  a  gang  of  these  graders. 
The  employes  running  the'trains  knew  that 
these  men  were»  and  had  for  some  time  been. 
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engi^ed  In  this  work  dongslde  the  road,  and 
of  course  the  men  were  equally  well  aware 
that  trains  were  frequently  passing.  Tlie 
country  was  level*  and  Uie  view  anobstrut^ed, 
BO  that,  had  they  looked,  the  workmen  could 
see  a  train  approaching  from  the  east  at » 
distance  of  a  mile  and  a  half,  and  the  en- 
gineer and  fireman  on  the  train  had  equal 
lacilities  for  seeing  the  workmen.  On  the 
day  of  the  accident  the  men  had  loaded  a  train 
of  dump-cara.  and  the  teamster  had  started  to 
haul  It,  when,  at  a  point  aboot  1,500  feet 
west  of  "West  Duluth  Station,"  a  car  near 
the  middle  of  the  train  became  derailed,  the 
wheels  getting  six  or  seven  inches  off  the 
rails  on  the  side  toward  the  main  track,  and 
the  body  of  thecar  tipping  or  careening  over 
stiU  further  in  the  same  direction.  The  fore- 
man ordered  the  men  to  get  around  the  car, 
and  lift  it  bacic  onto  the  track.  Some  of 
them  went  to  the  ends  and  some  to  the  sides 
of  the  car.  Plaintiff  was  one  of  those  who 
went  to  the  side  next  the  main  txaxk,  and 
took  hold  about  the  middle  of  the  car  to  help 
tolift  It.  his  back  being  turned  towards  the 
main  tmck.  While  the  men  were  thus  en- 
gaged, one  of  their  number  discovered  a  train 
approaching  from  the  east,  and  then  distant 
only  the  length  of  seven  or  eiglit  rails.  He 
gave  the  alarm,  whereupon  there  was  im- 
mediately a  hurried  rush  of  the  men  on  that 
side  to  get  out  of  danger.  They  all  succeeded 
except  plaintiff,  who.  being  near  the  middle 
of  the  derailed  car.  was  unable  to  reach  an 
opening  between  the  ends  of  the  cars  until 
they  were  illledby  others,  and  owing  to  the 
im^eqnate  space  between  the  passing  train 
and  the  dump-car,  was  struck  by  some  part 
of  the  moving  cars,  (probably  the  projecting 
step  of  a  passenger  coach)  and  very  seri- 
ously injured.  The  engineer  and  fireman  on 
this  train  saw  these  men  at  work  around  the 
dump-cars  almost  Immediately  on  leaving 
West  Dulnth  station,  and  the  fireman,  whose 
duty  it  Is  to  ring  the  bell  when  necessary, 
noticed  that  they  were  nearer  the  main  track 
than  usual,  but  did  not  notice  what  they 
were  doing,  and  did  not  know  that  a  car  was 
derailed.  The  train  was  not  slowed  up,  but 
passed  the  men  at  its  usual  rate  of  speed, 
which  was  from  20  to  23  miles  an  hour.  So 
far  the  facts  disclosed  by  the  record  are  vir- 
tually undisputed.  The  only  question  upon 
which  there  was  any  substantial  conflict  of 
evidence  was  as  to  whether  those  operating 
the  train  signaled  its  approach;  they  sweat- 
ing positively  that  they  did  do  so  by  ringing 
the  bell,  while  plaintiff  and  some  of  his  fel- 
low-la)>orer8  swore  with  equal  positiveness 
Vhdit  tliey  did  not  hear  it.  and  that  they  could 
and  would  have  heard  it  If  it  had  been  rung. 
While  we  appreciate  tlie  weakness  of  nega- 
tive testimony  on  such  a  question,  yet  we 
think  ttiat,  even  if  the  "case"  purported  to 
contain  all  the  evidence  we  would  tw  com- 
pelled to  hold  that  the  question  was  one  for 
the  jury. 

The  negligence  complained  of  consisted — 
Fint,  In  the  alleged  failure  of  the  trainmen 


to  give  a  signal,  wunlng  the  workmen  of  its 
approach ;  and,  aeoondt  weir  failure  to  make 
any  effort  to  stop  the  train  before  it  struck 
the  plaintiff. 

As  bearing  upon  the  first,  ttie  court  gave 
to  the  jury  plaintiff's  third  and  fifth  requests, 
which  were  as  follows:  "The  plaintiff  had  a 
right  and  license  to  be  along  the  defendant's 
track,  where  work  was  necessary  to  be  done, 
and  as  such  was  not  necessarily  bound  to 
keep  a  constant  lookout  for  approaching  dan- 
ger. He  was  there  lawfully,  and  as  such  the 
defendant  owed  him  active  vigilance  and 
care,  and  plaintiff  bad  a  right  to  rely  upon 
defendant's  diligence  to  protect  him;  and  it 
is  for  yon  to  s^  if  plaintiff  might  under  all 
the  circumstances  rely  on  being  given  time- 
ly warning  of  approaching  trains."  Also: 
''Plaintiff  was  i^htfully  at  work  near  the 
track.  It  was  defendant's  employes'  duty  to 
keep  a  vlgihint  lookout  for  him.  If  they 
knew  thereof,  and  failed  to  do  so.  It  Is  negli- 
gence." As  nearly  as  we  can  understand  ap- 
pellant's brief,  the  gist  of  his  objections  to 
these  Instructions  is  that  they  held  that  the 
defendant  owed  the  plaintiff  the  duty  of  act- 
ive vigilance  in  protecting  htm  from  ap- 
proaching trains,  and  that  the  plaintiff  was 
not  bound  to  kepp  a  constant  lookout,  but 
might  rely  on  defendant's  diligence  to  pro- 
tect him.  Tbe  instructions  are  general  in 
their  terms,  and  not  at  all  specific,  especially 
as  to  what  vigilance  or  diligence  defendant, 
under  tlie  circumatances,  owed  plaintiff  in 
order  to  protect  him  against  passing  trains; 
but  if  defendant  thought  that  for  that  reason 
they  were  liable  to  be  misunderstood,  and 
desired  them  further  explained  or  limited,  he 
should  have  called  the  attention  of  tlie  court 
to  tbe  fact.  He  cannot  now  take  advantage 
of  any  such  objection  under  a  mere  general 
exception  to  the  charge.  The  general  prop- 
ositions of  law  embodied  in  the  instructions 
are  correct,  as  applied  to  the  facts  of  the 
case.  Although  in  the  employment  of  a  con- 
tractor, and  not  of  defendant,  the  plaintiff 
was  lawfully  at  work  along  defendant's  rail- 
road, with  its  knowledge,  and  by  its  author- 
ity. The  character  of  his  work  was  such 
that,  under  the  facts,  it  owed  him  the  duty 
of  active  vigilance  to  the  extent  of  giving 
him  signals,  by  way  of  warning  of  approach- 
ing trains,  and  he  had  a  right  to  rely  on  its 
doing  this,  instead  of  keeping  a  constant 
lookout  for  himself,  at  least  in  view  ot  the 
fact  that  the  company  bad  adopted  and  prac- 
ticed tbe  custom  of  givingsuch  warnings,  and 
which  he  had  every  reason  to  suppose  would 
be  continued.  Had  plaintiff  been  employed 
by  the  defendant  itself  to  work  on  its  track 
ttiere  probably  would  have  been  no  question 
raised  that  defendant  would  have  owed  him 
this  duty  of  active  vigilance,  and  that  ha 
would  have  had  the  right  to  become  en- 
grossed in  his  work  to  such  an  extent  as  not 
to  notice  the  approach  of  trains,  and  to  rely 
upon  the  peiiormance  by  the  defendant  of 
its  duty  to  give  him  signals  to  warn  him  of 
tbe  fact.   But  it  can  make  no  difference  in 
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prindple  wfaetber  a  person  be  at  work  im- 
mediHtely  upon  the  track  or  so  near  It  as  to 
be  struck  by  passing  trains.  Ktither  does 
tills  duty  depend,  as  appellant  seems  to  claim, 
upon  the  fact  that  the  penion  is  a  servant  of 
the  company,  and  the  employes  running  the 
trains  his  fellow-serrants.  Itisaduty grow- 
ing out  of  the  fact  that  he  Is  lawfully  work- 
ing there  under  the  authority  and  with  the 
knowledge  of  the  company,  and  depends 
upon  the  general  prlocii^  cd  law  requiring 
the  exercise  of  ordinary  care  not  to  injure  an- 
other. Of  course  the  dtfendant  could  not 
have  foreseen,  and  was  not  bound  to  antici- 
pate, the  accident  of  the  derailment  of  this 
car;  and  if  this  had  been  the  only  cause  and 
occasion  of  plaintiffs  being  in  dangerous 
proximity  to  the  track,  tiiia  duty  of  giving 
warning  of  approaching  trains  would  not 
have  devolved  upon  the  defendant,  at  least 
in  the  absence  of  actual  knowledge  on  part 
of  tiiose  operating  the  train  that  the  men 
were  on  or  near  the  track.  But  for  rea- 
sons already  given  we  think  the  evidence 
Btaowa  that  the  dutlu  of  the  ordinary  work 
of  the  men  called  them  so  near  the  track  as 
to  make  warning  of  q)proaching  trains  a 
duty  of  defendant. 

As  bearing  npon  the  second  alleged  ground 
oi  negligence  the  conrt,  at  the  request  of 
pl^ntiff,  charged  the  jury:  *'Ifthe  engineer 
or  person  In  charge  of  the  train  which  struck 
plaintiff,  in  approaching  him  there  at  work, 
saw  him  there  at  work  In  a  dangerous  posi- 
tion close  to  the  track,  and  that  he  made  no 
attempt  to  avoid  the  approaching  train,  it 
was  his  duty  not  only  to  warn  plaintiff  by 
the  usual  signal,  but  also,  if  there  was  time 
enougli,  to  stop  the  train,  then  not  stopping 
the  train  was  negligence,  and  under  those 
drcumatances  it  Is  no  defense  to  say  that 
plaintiff  was  guilty  of  contributory  negli- 
gence." Of  course  the  mere  fact  that  the 
engineer  failed  to  atop  the  train  after  he  saw 
the  plaintiff,  even  if  there  was  time  to  do  so, 
would  not  render  the  defendant  liable,  pro- 
vided the  proper  signals  of  warning  had  been 
given.  The  employes  of  the  company  would 
nave  a  right  to  presnme  that  the  men  had  the 
Realties  to  appreciate  the  danger  of  their  sit- 
natlon,  and  upon  hearing  the  signal  would 
use  them  accordingly.  But  no  degree  of 
negligence  on  part  of  a  man  would  justify  an 
engineer  in  running  over  him.  Hence  if, 
after  giving  the  proper  signal,  the  engineer 
sees  that  a  person  In  a  position  of  imminent 
danger  does  not  hear  or  comprehend  the  sig- 
nals, and  hence  Is  making  no  effort  to  es- 
cape, it  is  his  duty  to  stop  his  train  if  there 
is  still  time  to  do  so  before  running  over 
him.  Not  to  do  so  would  be  a  willful  and 
wanton  act,  against  which  no  amount  of 
negligence  on  part  of  the  person  injared 
would  be  a  defense.  Although  not  for- 
tunately expressed,  we  think  this  is  all  that 
the  Instruction  complained  of  amounts  to, 
and  that  this  is  the  meaning  the  jury  would 
naturally  give  to  it  There  is  very  little  evi- 
dence in  toe  record  to  which  such  an  instruct 


Uon  Is  applicable,  but  as  It  Is  substantially 
correct  as  an  abstract  proposition  of  law.  and 
as  it  does  not  appear  Uiat  all  the  evidence  is 
before  as,  we  cannot  say  that  giving  it  waa 
error. 

'  The  sixth  and  last  instruction  complained 
of  is  but  an  elaborate  statraaent  of  the  famil- 
iar principle  that  where  a  person  through  the 
negligence  of  another  is  suddenly  placed  in  a 
position  of  great  and  imminent  danger,  in 
which  he  is  compelled,  in  an  Instant,  and 
under  the  influence  of  excitement  and  fear, 
to  decide  upon  and  choose  the  means  of  es- 
cape, he  is  not  required  to  exercise  tlie  de- 
gree of  care  which  a  person  would  if  pos- 
sessed of  coolness  and  presence  of  mind,  but 
only  such  care  as  would  be  exercised  by  per* 
sons  of  ordinary  prudence  placed  In  the  same 
circumstances,  and  under  a  like  necessity  of 
immediate  decision  and  action.  We  are  of 
opinion  that  npon  the  whole  record  the  order 
denying  a  new  trial  mast  be  affirmed. 


In  n  Yak  KmoiAN  «t  oL 

Bknnett  v.  Lapp  «t  ol. 

(Supreme  Court  of  snnnetoUu  Oct  18, 18S9.) 

Assiommra  nm  Bbhetit  or  Cbbditobs— Elbo- 
TIOK  ow  RnnuiTEB. 
1.  A  mere  attempt  to  cltUm  a  right  or  pursue  a 
remedy  to  which  a  party  is  not  entitled,  and  with- 
out obtaioinff  any  lesal  Batisf aoUoa  therefrom,  will 
not  depri?e  mm  of  the  benefit  ot  a  right  or  remedy 
which  he  originally  bad  a  right  to  claim  or  resort 
ta  The  dootrtne  of  election  netween  InoonsUtent 
rights  or  ramediea  has  no  appUcatloii  to  snoh  a 
case. 

8.  Role  applied  to  a  case  where  an  attaching 
creditor,  contesting  the  validity  of  an  assignment 
executed  by  bis  debtor  purraent  to  the  Insolvent 
law  of  1881,  refused  to  suirendflr  the  aseigoed 
property  to  the  assignee,  and  defended  an  acUon 
brought  by  the  assignee,  in  which  judgment  was 
fln^Uy  renclered  In  uvor  of  the  assignee  for  the 
value  of  the  property  and  oosts,  which  the  credit- 
or then  paid  In  tuU,  holding  that  the  creditor 
was  not  debarred  from  presenting  his  daim  for 
ailowanoe,  and  sharing  In  the  besent  of  the  assign- 
ment. 

{Syllalnu  htf  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Toimo,  Judge. 

C.  D.  A  Thoi,  D,  O^Srierh  for  appellants. 
MerrUih  <ft  Merrick,  for  respondent. 

Mitchell,  J.  The  appellants.  Lapp  & 
Flerschem.  commenced  an  action  in  the 
United  States  circuit  court  against  Van  Nor- 
man Bros.,  in  which  they  caused  an  attach- 
ment  to  be  Issued  and  levied  by  the  United 
States  marshal  on  the  property  of  the  defend- 
ants. On  the  same  day  Van  Norman  liros. 
executed  to  the  respondent  Bennett  an  as< 
signment  of  all  their  property  for  the  benefit 
of  creditors,  pursuant  to  tlie  provisions  of  the 
Insolvent  law  of  18B1.  The  assignee,  having 
duly  qualiQed,  demanded  possession  of  the 
property  from  the  marshal,  who,  acting  under 
the  instructions  of  appellants,  by  whom  he 
was  indemnified,  refused  to  surrender  it.  The 
assignee  then  made  a  motion  in  the  United 
States  drcult  court  to  dissolve  the  attach- 


Digitized  by 


Google 


Hinti.) 


m  HE  VAN  NOBMAN. 


835 


nent,  which  was  oppoeed  by  the  appellAnts, 
and  denied  hj  the  court.  19  Fed.  Rep.  406. 
Appellants  then  prosecuted  their  action 
against  Van  Norman  Broe.  to  judgment,  up- 
■on  which  they  caused  execution  to  be  issued, 
and  the  attached  property  to  be  sold.  In  the 
mean  time  the  assignee  Bennett  brought  an 
action  against  the  marshal  in  the  district 
court  of  the  state,  to  i-ecover  the  value  of  the 
property,  which  was  defended  nominally  by 
the  marshal,  but  in  fact  by  appellants,  who 
were  the  real  parties  In  interest,  on  the 
ground  that  the  assignment  was  void,  both 
because  of  the  fraud  of  the  assignors  and  also 
that  the  statute  under  which  it  was  made 
was  unconstitutional.  This  actio&  resulted 
in  a  Judgment  for  over  $5,000  against  the 
marshal,  which,  on  appeal,  was  affirmed  by 
this  court,.  (83  Minn.  530.  24  N.  W.  Rep. 
193,)  and  on  writ  of  error  the  judgment  of 
this  court  was  affirmed  by  the  supreme  court 
of  the  United  States.  (9  Sup.  Ct.  Rep.  134.) 
The  appellants  then  paid  in  full  to  the  as- 
signee the  judgment  against  the  marshal, 
amounting  to  over  C7,000,  damt^es  and  costs, 
and  then  presented  to  the  assignee  for  allow- 
anoe  In  the  insolvency  proceedings  their 
claim  against  Van  Norman  Bros.  The  in- 
solvent estate  had  not  yet  been  distributed, 
nor  had  the  time  for  tiie  presentation  and  al- 
lowance of  claims  expired.  The  assignee 
disallowed  the  claim,  which  action,  on  ap- 
peal, was  sustained  by  the  district  court,  and 
nom  this  order  this  appeal  is  taken. 

It  Is  not  pretended  that  there  Is  any  pro- 
Tlsion  in  the  Insolvent  law  del)arring  a  cred- 
itor from  proving  hla  claim  under  such  cir- 
cumstances. Hence,  if  appellants  are  de- 
barred, it  must  be  on  the  ground  that  they  had 
elected  to  pursue  an  inconsistent  remedy,  or  to 
claim  an  inconsistent  right  Itwasexclnstve- 
Ij  on  this  ground  that  the  court  below  based 
its  decision,  and  this  Is  the  only  ground  urged 
here  by  the  respondent.  But  it  seems  to  us 
that  the  doctrine  of  election  between  incon- 
sistent rights  or  remedies  has  no  application 
to  the  facts  of  this  case.  The  appellants 
never  In  fact  had  any  election  of  rights  or 
remedies.  Their  action  was  a  mere  futile 
attempt  to  assert  a  right  which  they  never 
possessed.  In  which  they  were  defeated,  and 
compelled  to  malie  restitution  to  the  insolv- 
ent estate  of  what  they  had  wrongfully  with- 
held from  It.  If  the  appellants  were  claim- 
ing a  benefit  under  one  provision  of  the  as- 
signment which  was  advantageous  to  them, 
but  objecting  to  another  provision  as  invalid, 
which  was  against  their  interest,  we  can  see 
bow  the  familiar  principle  might  apply,  that 
one  who  accepts  a  benefit  under  an  instru- 
ment must  adopt  it  as  a  whole,  and  cannot 
adopt  the  part  beneficial  to  him  and  reject 
the  rest.  Or  if  the  assignment  had  been 
voidable,  at  tiie  election  of  appellants,  on  the 
ground  of  fraud  on  part  of  the  assignors, 
and,  having  previously  accepted  a  benefit  un- 
der its  provisions,  thsy  were  now  attempting 
%  to  impeach  it  as  fraudulent,  it  is  very  clear 
that  ttH7  would  be  sstopped  from  doing  so 


on  the  familiar  principle  that  they  had  elected 
to  ratify,  and  that  such  election,  when  once 
made,  is  irrevocable.  This  is  all  there  is  of 
the  case  of  Moller  v.  Tuska,  87  N.  Y.  166, 
so  much  relied  on  by  respondents.  Or  If  the 
appellants  still  held  the  proceeds  of  the  as- 
signed property,  and  the  suit  against  ttie 
marshal  was  still  pending  and  undecided,  we 
can  see  why  this  might  be  good  ground  for 
disallowing  their  claim,  under  the  familiar 
maxim  that  a  "  party  cannot  blow  hot  and  cold 
at  the  same  time."  Or.  again,  if  appellants 
had  prevailed  In  their  suit  against  the  mar- 
shal, and  then  elected  to  retain  the  property, 
and  rely  on  their  attachment,  rather  than  on 
the  provision  made  for  them  in  the  assign- 
ment, this  would  doubtless  huve  amounted 
to  a  waiver  and  disafHrmance  of  the  trust. 
But  none  of  the  cases  supposed  are  at  all 
analogous  to  the  case  at  bar,  which  Is  simply 
one  where  a  party  has  made  a  fruitless  a^ 
tempt  to  assert  a  right  which  he  never  pos- 
sessed, and,  being  beaten,  has  made  full  res- 
titution and  compensation  for  the  wrong 
which  he  committed.  The  rule  Is  as  un- 
doubted as  It  is  familiar  that,  where  a  party 
has  Inconsistent  rights  or  remedies,  he  may 
claim  or  resort  to  one  or  the  other,  at  his 
election,  and  that  when  once  made  his  etec> 
tion  is  irrevocable.  But  we  think  it  is 
equally  true  that  a  mere  attempt  to  pursue  a 
remedy  or  claim  a  right  to  which  a  party  Is 
not  entitled,  and  without  obtaining  any  legal 
satisfaction  therefrom,  vrill  not  deprive  lilm 
of  the  benefit  of  that  which  be  had  originally 
a  right  to  resort  to  or  claim;  and  this  prtqio- 
sition,  if  sound,  fully  covers  this  case. 

Considerable  stress  Is  laid  upon  the  sup- 
posed injustice  of  allowing  a  creditor  who 
contests  the  validity  of  an  assignment,  delayh 
the  dlBtrlbntion  of  the  estate,  and  puts  it  to 
the  expense  of  protracted  litigation,  when 
defeat«l,  to  come  In  and  share  in  the  benefit 
of  the  assignment  equally  with  creditors  who 
have  all  the  time  occupied  a  friendly  attitude. 
In  view  of  the  policy  and  purposes  of  the  in- 
solvent law  It  might  have  been  advisable  for 
the  l^fislature  to  have  incorporated  in  it 
some  provision  similar  to  that  attempted  to 
be  applied  in  this  case;  but  they  have  not 
done  it,  and  the  courts  have  no  right  to  do 
It  And  we  know  of  no  principle  of  law  which 
imposes  upon  a  party  any  other  or  greater 
penalty  for  attempting  to  assert  a  right  to 
which  he  is  not  entitled  than  the  judgment 
for  damages  and  costs  awarded  against  him 
in  the  action.  However  short  of  it  In  fact, 
yet  In  contemplation  of  law  the  payment  by 
appellant  of  the  judgment  against  the  mar- 
shal for  damages  and  costs  constituted  full 
compensation  for  the  wrong  done  the  insolv- 
ent estate.  At  least  it  is  all  the  law  alluws. 
Moreover,  the  length  or  expense  of  the  liti- 
gation does  not  affect  the  principle  Involved. 
If  the  doctrine  of  election  invoked  applies,  a 
single  act  for  a  single  day,  hostile  to  the  as- 
signment, would  have  amounted  to  a  com- 
plete election,  which,  when  once  made,  would 
be  Irrevocable.   Hence,  if  the  United  States 
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circuit  court  had,  against  the  opposition  of  | 
appellants,  dissolved  their  attachment,  and 
they  had  then  abandoned  the  contest,  they 
would,  according  to  respondents'  contention, 
have  been  as  completely  biirred  from  proving 
their  claim  as  if  the  litigation  had  been  coq-. 
tinued  for  years.  Weare  of  opinion  that  the 
court  below  erred  in  affirming  the  action  of 
tbe  assignee  in  rejecting  appellants'  claim. 
It  siiould  be  allowed,  however,  on  the  basis 
of  its  amount  as  it  existed  at  the  date  of  the 
assignment,  and  not  of  the  judgment  subse- 
quently rendered  in  the  United  States  circuit 
court.  Neither  should  it  Include  the  costs  of 
the  attachment,  which  fell  with  the  levy, 
whicb,  by  operation  of  law,  was  dissolved  by 
the  executioa  of  the  assignment.  Order  re- 
Tened. 


Harbison  o.  Xioollet  Nat.  Bank. 
(fihtprane  Court  otT  MinneKta.  Oct.  18, 188B.) 

DrAVTS— DATS  OT  GlUCB. 

1.  A  draft  for  money  drawn  on  a  bank,  pay- 
able at  a  day  rabsequeDt  to  Its  date,  and  suose- 
ouent  to  the  date  of  fta  Isaue,  Is  not  a  "check, "  but 
a  *'bUl  of  oKOtw^   and  u  entitled  to  days  of 

^^"^  It  Is  an  essenUal  obaraoteriatio  of  a  6beck 
that  It  Is  payable  on  demand. 
{SulUibut  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Kea,  Judge. 

Action  by  James  T.  Harrison  against  the 
Nicollet  National  Bank  of  Minneapolis  for 
damages  fur  "falsely,  wrongfully,  and  malic- 
iously" causing  a  draft  drawn  on  piaintlCE  to 
be  protested  for  non-payment,  and  notices  of 
prutest  to  be  sent  out.  Demurrer  to  com- 
plaint sustained,  and  plaintiff  appeals. 
-  Carman  N.  Smith,  for  appelant.  Wood» 
A  Kingman,  for  respondent. 

Mitchell,  J.  This  appeal  presents  tbe 
question  whether  a  written  order  on  a  bank 
or  banliers  to  pay  a  sum  of  money  at  a  day 
subsequent  to  its  date,  and  subsequent  to  the 
date  of  its  issue.  Is  a  "check"  or  a  "bill  of 
exchange,"  andhenceentitled  to  grace.  The 
question  is  one  which  has  given  rise  to  con- 
siderable discussion  and  some  conflictof  opin- 
ion. About  all  the  law  there  is  on  it,  as  well 
as  all  the  arguments  on  each  side,  will  he 
found  in  Morse,  Bank.  (3d  £d.)§  381  etseq. 
The  two  principal  authorities  holding  such 
an  instrument  a  check  are  In  re  Brown,  2 
Story.  502,  and  Champion  v.  Gordon,  70  Pa. 
St.  474.  Both  of  these  are  entitled  to  great 
weight,  but  they  stand  almost  alone,  tbe 
supreme  courts  of  Rhode  Island  (Bank  t. 
Wlieaton,  4  R.  I.  30)  and  perhaps  of  Tennes- 
see being,  so  far  as  we  know,  the  only  ones 
which  have  adopted  the  same  views.  AU 
other  courts  which  have  passed  upon  the 
question,  as  well  as  the  text  writers,  have  al- 
most uniformly  laid  it  down  that  such  an  in- 
strument  is  a  bill  of  exchange,  and  that  an 
essential  obaracteristto  of  a  check  is  that  it 
is  payable  on  demand.  This  was  finally  set- 
tled, after  some  conflict  of  opinion,  in  New 


Tork, — the  leading  commercial  state  of  th» 
Union,— in  the  case  of  Bowen  v.  Newell, 
(several  times  before  the  courts,)  5  Sandf. 
326.  2  Duer,  5a4,  8  N.  Y.  190.  and  13  N. 
Y.  290.  See,  also,  Morrison  t.  Bailey,  5  Ohio 
St.  13;  Woodruff  v.  Bank,  25  Wend.  673; 
Minturn  v.  FisJier,  4  Cal.  36;  Bradley  v.  Del- 
apliiine,  5  Har.  (Del.)  305;  Bank  v.  Hender- 
son, 46  Qa.  487;  Ivory  v.  Bank,  36  Mo.  475; 
Work  V.  Tatman,  2  Houst.  304;  Hawley  v. 
Jette,  10  Or.  31;  2  Daniel.  Neg.  Inst,  gg  1573- 
1575;  Morse,  Bnnlt.  supra. 

Nearly  every  definition  of  a  check  given  in 
tlie  books  Is  to  the  effect  not  only  tliat  it 
must  be  drawn  on  a  bank  or  banker  but  that 
it  must  be*payable  on  demand.  1  Rand.  Com. 
Paper.  8  8;  Bvles,  Bills,  13;  2  Daniel,  Nej?. 
Inst.  §  1566 ;  1  Ed w.  Bills,  8  19 ;  Bigelow,  Bills 
&  N.  116:  Chalm.  Dig.  BUls  &  N.  art.  254; 
Shaw,  C.  J.,  in  Bullard  v.  Randall,  1  Gray, 
605;  Bouv.  Law  Diet.;  Burrill,  Iaw  Diet. 
Occasionally  the  expression  is  used  "payable 
on  presentation,"  but  evidently — except  per- 
hai»  in  Story  on  Bills — as  synonymous  with 
"payable  on  demand." 

Aa  the  question  is  a  new  one  in  this  state, 
we  would  not  feel  compelled  to  follow  the 
majority  if  the  better  reasons  were  with  the 
minority.  Perliaps  the  weightiest  argument 
in  favor  of  holding  such  an  instrument  a 
check  is  the  practical  one  advanced  by  Shars- 
wooD,  J.,  in  Champion  v.  Giordon,  viz.,  that 
iC  held  to  be  a  bill  of  exchange  the  holder 
might  immediately  present  it  for  acceptance* 
and  if  not  accepted  he  could  sue  tlie  drawer, 
or  if  accepted  it  would  tie  up  tlie  drawer's 
funds  in  the  hands  of  the  bank,  and  thus,  in 
either  case,  frustrate  tlie  very  object  of  mak- 
ing it  payable  at  a  future  day.  In  answer  to 
this,  it  may  be  said  chat  the  drawer,  if  he 
wished,  could  very  easily  avoid  such  conse- 
quences by  inserting  appropriate  provisions 
in  the  instrument.  On  the  other  hand,  if  we 
hold  that  an  instrument  not  payable  on  de- 
mand may  be  a  check,  we  are  left  witliout 
any  definite  or  precise  rule  by  which  to  de- 
termine when  the  paper  is  a  check,  and  when 
a  bill  of  exchange.  The  fact  that  it  is  drawn 
on  a  bank  is  not  alone  enough  to  distinguish 
a  check  from  a  bill  of  exchange,  for  nothing 
is  better  settled  than  that  a  bill  of  exchange 
may  be  drawn  on  a  banker.  Neither  will 
the  fact  that  the  maker  writes  it  on  a  "blank 
check"  be  any  test,  for  the  kind  of  paper  it 
is  written  on  cannot  control  tbe  import  and 
legal  effect  of  its  words.  Neither  can  tbe 
question  whether  it  is  drawn  against  a  pre- 
vious deposit  of  funds  by  the  drawer  with 
the  dravvee  furnish  any  criterion,  for  noth- 
ing is  clearer  than  tliat  a  bill  of  exchange,  as 
well  as  a  check,  can  be  drawn  against  su^  a 
deposit,  and  that  an  instrument  may  be  a 
check  although  the  drawer  has  no  funds  in 
the  hands  of  the  drawee.  Neither  will  it  do 
to  say  that  if  it  Is  entitled  to  grace  it  Is  a  bill, 
but  if  not  entitled  to  grace  it  is  a  cbeck,  be- 
cause the  legal  character  of  the  instrument  has 
first  to  be  determined  before  it  can  be  known 
whetherornotltiaenUtiedtograce.  Insbort, 
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If  we  omit  from  the  definition  of  a  clieck  the 
element  of  its  being  payable  on  demand,  bank* 
ers  and  business  men  are  left  witliout  any  def- 
inite rule  by  which  to  govern  their  action  In  a 
matter  where  simplicity  and  precision  of  rule 
Is  especially  desirable.  It  might  be  expedient 
to  eiiHCt,  as  lias  been  done  in  New  York  and 
some  other  states,  that  all  checks,  bills  of  ex- 
change, or  drafts,  appearing  on  their  face  to 
be  drawn  on  a  bank  or  banker,  whether  pay- 
able on  a  specified  day  or  any  number  of  days 
after  date  or  sight,  shall  be  payable  on  the  day 
named  in  the  instrument  without  grace;  or. 
what  might  be  brtter  still,  to  aboltsh  days  of 
grace  altogether  as  a  usage  which  has  already 
fang  on^ved  the  condition  of  things  out  itf 
which  it  had  its  origin.  But  this  is  a  mat- 
ter for  legislatures  and  not  for  courts.  We 
are  therefore  of  opinion  that  tlie  better  rule 
is  to  hold  that  such  an  instrument  is  a  bill  of 
exchange,  and  hence  entitled  to  grace.  We 
may  add  that  it  is  always  desirable  that  the 
dpcisions  of  the  courts  should  be  in  accord 
with  the  business  usages  and  customs  of  the 
country.  Such  usages  are  entitled  to  special 
weight  on  a  qutstiun  like  tills,  for  Cbe  whole 
matter  of  grace  on  bills  and  notes  had  its  or- 
igin in  the  usage  ftf  bankers.  And,  so  far  as 
we  are  advised,  the  general  practice  of  iMnk- 
era  in  Uds  state  has  been  to  treat  instruments 
like  this  as  bills  of  exchange  and  not  checks. 

Counsel  for  respondent  suggests  that,  even 
If  we  hold  that  payment  of  this  paper  was 
demanded,  and  protest  made  prematurely, 
ytA  the  actitw  of  the  court  below  in  sustain- 
ing the  demurrer  to  the  complaint  should  be 
affirmed  on  other  grounds,  viz.,  that  the  act 
of  protesting,  etc.,  was  the  act  of  the  notai^ 
and  not  of  the  bank;  that  the  protest  could 
not  have  damaged  the  flnancial  standing  <A 
plaintiff  twcause  the  certificate  at  the  notary 
shows  on  its  face  that  it  was  done  before  ma- 
turity; also,  that  the  instrument  being  of 
doubtful  classification,  involvinga  legal  ques* 
tion  on  which  courts  differed,  the  defendant 
would  not  be  liable  for  an  honest  mistake  of 
law.  Whatever  force  there  might  be  In  these 
suggestions,  either  by  way  of  defense  or  in 
roitigHtion,  we  think  they  are  unavailing  in 
support  of  a  demurrer  to  a  complaint  which 
alleges  that  the  defendant  "falsely,  wrong- 
fully, and  mHlicIously  caused"  Uie  paper  to 
be  protested  for  non-payment,  and  notices  of 
protest  sent  out.  and  which  also  shows  that 
such  notices — which  were  .presumably  what, 
if  anything,  injured  plaintifF's  stHnding  and 
credit — contained  nutbinit  indicating  that 
payment  was  premalurely~demanded.  Order 
reversed. 


Martin  et  al,  v.  Hill  et  ah 
(Supreme  Court  0/  Mlnne$oUu  July  fH,  18S9.) 

BhCISSIOH  of  COXTBiCT— EVIDBStCB. 
1.  lo  an  action  to  re&oiod  a  contract  on  the 
ground  of  false  representations,  no  greater  amount 
of  evidence  Is  required  to  establiBb  the  facts  than 
la  required  to  eatabiista  similar  facts  in  any  otber 
kind  of  aotioD ;  and  this  court  appUea  in  the  re- 
view of  the  flndings  of  fact  In  auch  an  action  the 
▼.43N.w.nObl2— 2Z 


same  rule  as  it  applies  la  other  actions,  to- wit,  the 
rule  that  the  flndinKS  will  be  sustained  where  the 
evidence  fairly  leaves  a  question  aa  to  what  tbu 
fact  la. 

2.  JCvIdeace  considered,  and  held  to  sustain 
the  findings  of  fact. 
{9ullabu8  bv  the  Court.) 

Appeal  from  district  court,  Bams^  coun- 
ty; Brill.  Judge. 

Clark,  Slier  tfc  How,  Charles  N.  Bell,  and 
Harvey  Q^cer,  for  appellants.  James  V. 
Springer  and  Lutk  de  Bunn,  for  respond- 
enta. 

61LPILLAH,  C.  J.  This  is  an  action, 
brought  to  rescind  a  contract  by  which  the 
plaintiffs  purchased  from  the  defendants  HiM 
and  Browne  certain  shares  in  the  capital 
stock  of  the  defendant  the  Clyde  Goal  Com- 
pany, a  corporation  formed  for  the  purpose 
of  mining  coal  in  certain  lands  in  the  state 
of  Iowa,  to  recover  the  money  paid  upon  tlie 
purchase,  and  secure  the  delivery  to  plain- 
tiffs of  promissory  notes  executed  by  them 
for  part  of  the  purchase  price.  The  ground 
upon  which  such  rescission  Is  sought  is  that, 
to  Induce  them  to  make  the  purchase,  the 
defendants  Hill  and  Browne  made  to  plain- 
tiffs certain  false  representations  as  to  ma- 
terial facts,  relying  upon  wMch  the?  made 
the  purchase,  and  that  by  reason  of  the  falsi- 
ty of  such  representations  the  stock  was  of 
less  value  than  they  had  a  right  to  belipve 
and  did  believe  It  to  be  from  such  representa- 
tions. TTpon  a  trial  by  tlie  court  below  with- 
out a  jury  it  found  the  facts,  and  directed 
Judgment  in  favor  of  the  plaintiffs.  • 

Assuming  that  the  fiicts  as  to  which,  no- 
cord  mg  to  Uie  findings,  the  false  representa- 
tions were  made,  were  material,  and  such  as 
the  philntiffs,  if  they  believed  them,  had  a 
right  to  rely  and  act  upon,  there  is  really  no 
question  of  law  in  the  case.  That  one  who, 
making  a  purchase,  does  not  get  by  it  sub- 
stantially what  from  the  false  representations 
of  the  vendor  as  to  material  facts  he  had  a 
right  to  1)elieve  and  doi'S  believe  he  Is  pur- 
cliasing,  may  h»ve  a  rescission  of  the  con- 
tract of  purchase,  if  he  Is  guilty  of  no  laches, 
is  beyond  question.  It  would  be  the  gross- 
est injustice  to  hold  a  party  to  a  purchase 
where,  solely  through  the  fault  of  the  other 
party,  he  gets  only  what  he  did  not  inteml  to 
buy.  And  to  this  riglit  of  reaclssEon  it  is 
not  essential  that  the  false  representHtiuiis 
were  made  with  actual  intent  to  defraud. 
The  right  Is  not  based  upon  actual  fraud,  but 
on  a  material  mistake  of  facta,  caused  by  the 
fault  of  the  other  party.  And  It  Is,  in  gen- 
eral, a  fault  In  a  party  to  negotiations  for  a 
contract  to  state  positively  as  af  act,  astliongli 
he  knew  It  to  be  such,  whathedoesnot  know 
to  be  the  fact,  where  the  other  paity  has  a 
right  to  believe  he  knows  It  to  be  a  fact,  and 
dues  not  himself  know,  and  hiis  not  equal 
means  of  knowing,  what  the  fact  is.  Near- 
ly all  that  the  appellants  contend  for  Is  that 
the  evidence  does  not  sustain  the  findings  of 
fact.  And  we  are  urged  to  determine  the  ob- 
jections upon  a  rule  of  decision  otber  than 
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that  whicl)  the  court  has.  in  general,  always 
applied  in  tlie  review  of  Qndiiigs  of  fact  by 
tlie  court  below.  That  rule  hHS  been  to  sus- 
tiiii)  such  findings  where  the  evidence  fairly 
leaves  a  question  aa  to  what  the  fact  is;  and, 
following  that  rule,  we  never  reverse  a  find- 
ing merely  because  we  may  tliink  from  the 
record  there  is  a  preponderance  of  evidence 
against  the  finding,  so  thst  tlie  court  below 
mif<ht  well  have  found  the  other  way. 

The  appellants  urge  that  in  an  action  for 
rescission  of  a  contract  the  allegations  of  the 
plalntiif  should  be  sustained  by  more  full, 
clear,  and  convincing  evidence  than  is  re- 
quired to  establish  ordinary  Issues,  and  that 

*a  mere  preponderance  in  the  evidence  ought 
not  to  be  held  suillcient  to  establish  the  alle- 
gations. We  are  not  aware  of  any  rule  re- 
quiring mistake  of  fact  or  fraud  to  be  »tab- 
lished  in  such  a  case  more  evidence  than 
la  required  to  prove  the  Siime  facts  In  other 
cases.  In  actions  to  reform  written  contracts 
on  the  ground  of  mistake,  or  to  give  to  a 
wrlttoi  Instrument  an  Intent  and  effect  not 
appearing  by  its  terms,  as  where  It  is  claimed 
that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage,  a  mere  preponderance  of  evi- 
dence, aside  fjTom  that  furnished  by  the  con- 
tract itself,  will  not  snfflce;  the  reason  for 
which,  as  given  In  Sloan  v.  Becker,  84  Minn. 
491.  26  S.  W.  Rep.  730.  is  the  strong  pre- 
sumption that  the  written  Instrument  which 
the  parties  have  deliberately  executed  ex- 
presses their  Intentions,  and  also  the  danger 
of  permitting  the  contrary  to  be  shown  by 
pHrot.  %ere  there  Is  no  claim  to  contradict 
the  written  contract  by  parol,  nor  to  show 
that.it  Is  otherthtmthe  parties  actually  agreed 
upon.  The  issues  are  as  to  matters  entirely 
outside  of  the  written  contract,  and  as  to 
which  it  furnishes  no  evidence. 

The  Clyde  Coal  Company  had  a  capital 
stock  of  ••!100.000.  Its  property,  which  this 
stock  represented,  consisted  of  1,560  acres  of 
land  lying  in  thrve  parcels,  supposed  to  be 
valuable  coal  lands,  in  the  state  of  Iowa. 
The  value  of  tlie  land,  and  consequently  of 
the  stock,  depended  almost  wholly  upon  the 
existence  of  available  veins  of  coal  la  the 
land.  It  is  upon  the  falsity  of  representa- 
tions in  respect  of  this,  alleged  to  have  been 
made  by  defendants  to  plaintiffs,  during  the 
negotiations  for  the  purchase  by  the  latter  of 
the  stock,  that  the  action  is  based.  These 
representations  are  clai  med  to  have  been  made 
in  conversaUons  of  defendant  Browne  with 
plaintifTs.  In  a   prospectus   prepared  by 

-  Browne,  and  issued  by  the  company,  and  ac- 
companied by  a  map,  showing  the  location 
of  drill-holes,  the  depth  of  each  hole  at  which 
coal  was  found,  and  the  thickness  of  the 
vein  at  each  hole:  nnd.in  a  letter  written  by 
the  defendant  Hill  to  one  of  the  purchasers. 
Much  that  was  said  in  these  conversations 
and  written  in  the  prospectus  and  letter 
amounted,  as  the  court  found,  only  to  expres- 
sions of  opinion  by  tlie  defendants  aa  to  the 
existence  of  coal  in  the  lands,  and  their  be* 
lief  and  expectation  in  the  value  of  the  prop- 


erty, and  the  profitableness  of  mining  the 
veins  of  coal  found,  and  they  were  under- 
stood by  plaintifTs  to  l>e  only  matters  of  opin- 
ion. Upon  these,  though  they  might  turn 
out  to  be  not  well  founded,  no  cause  of  action 
could  be  based.  But  the  representations  in 
regard  to  the  drilling  the  holes  are  found  to 
have  been  as  to  matters  of  fact,  and  not  of 
opinion.  As  to  the  drilling  the  court  finds 
the  representations  to  have  been  that  the  holes 
had  been  drilled  with  great  care,  and  that  the 
reports  of  the  drillers  regarding  said  holes 
were  accurate,  and  could  be  re]i«l  upon,  and 
that  Browne  represented  that  he  had  personal 
knowledge  of  the  skill  (rf  the  drillers,  and  of 
the  manner  in  which  the  drilling  was  done. 
There  was  evidence  upon  which  the  court 
might  find  these  representations  to  have  been 
made.  The  defendants  exhibited  to  plaintiflb, 
in  proof  that  there  was  profitable  coal  In  ttw 
land,  the  map  and  reports  of  the  drilling. 
The  pi-ospectus  states:  "The  propei-ty  con- 
sists of  1,560  acres  of  proven  coal  lands." 
"The  lands  vera  prospected  as  to  coal  value 
by  diamond  steam-drill  and  hand-drills,  re- 
quiring, ttiree  years,  and  an  expenditure  of 
$20,0W,  before  the  ti'sta  were  completed  and 
aelecttons  made.  The  records  of  the  drill- 
holes (see  map)  show  the  coal  deposit  to  be 
of  the  best  quality."  The  letter  mentioned 
states:  "Our  examinations,  which  havet>een 
made  with  the  greatest  care  and  in  tlie  most 
thorough  manner,  have  demonstrated  that 
out  of  the  1,560  acres  in  the  tract  there  is  at 
least  1,300  acres  of  coal  land."  '  As  the  map 
and  records  of  the  drillings  were  the  only  evi- 
dence which  defendants  produced  to  the 
plaintifTs  of  the  existence  of  coal,  these  ex- 
pressions conld  be  understood  to  refer  to 
nothing  else  but  the  drillings  as  proving  and 
demonstrating  the  existence  of  coal,  and  to 
be  i^rmatlons  that  they  could  be  relied  upon. 
There  was  evidence  that  Browne  used  sim- 
ilar expressions  In  his  conversations  with 
plaintiffs,  and,  though  It  was  not  shown  that 
lie  in  mpress  terms  represented  that  he  had 
personal  knowledge  of  the  skill  of  the  drill- 
ers, that  might  have  been  understood  by  the 
plaintiffs  from  his  representations  as  to  the 
correctness  of  the  boring,  and  that  he  bad 
overseen  and  kept  the  run  of  It,  and  Imd  been 
very  careful  and  particular  about  it.  The  in- 
ferences to  be  drawn  from  the  borings  or 
drillings,  assuming  them  to  be  correct,  would 
probably  be  matters  of  opinion  or  judgment, 
but  the  representations  that  they  (as  shown 
in  the  map)  were  accurate,  and  could  be  re- 
lied upon,  were  as  much  to  matters  of  fact 
lis  a  representation  that  they  had  been  made. 

Two  of  the  assignmentA  of  error  are  to  the 
efTect  that  the  court  erred  in  finding  from  the 
evidence  that  the  plaintiffs  did  rely,  and  had 
a  right  to  rely,  on  the  representations  so  made 
to  them.  There  is  direct  evidence  sufficient 
to  justify  the  court  In  finding  the  fact  that 
plaintifTs  believed  the  representatluus,  and 
were  induced  by  their  belief  in  them  to  enter 
into  the  purchase.  Whether  they  had  a  right 
to  rely  and  act  upon  them  depended  on  their 
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materiality  to  tlie  subject  of  the  negotiations. 
Tlie  court  found  as  a  fact:  "The  drilling  of 
holes,  properly  done,  discloses  the  character 
of  the  different  formations  below  the  surface 
at  the  points  where  said  holes  were  sunk,  and 
the  existence  or  absence  of  coat,  and  the 
quality  thereof.  If  present,  the  thickness  of 
the  deposit,  and  the  distance  beneath  the  sur- 
face; and  such  tests  are  of  great  importance 
in  determining  the  value  of  lands  for  coal 
mining  purposes."  Tlieevldence  abundantly 
sustains  this  Qnding.  The  statement  of  de- 
fendants that  they  expended  (20.000  and 
three  years*  time  in  making  the  drillings, 
and  that  they  referred  to  them  as  demonstrat- 
ing the  existence  of  valuable  coal  upon  the 
land,  would,  without  other  evidence,  be  suffi- 
cient to  prove  as  against  them  the  Importance 
and  materiality  of  the  borings  In  arriving  at 
a  cunclusion  as  to  the  existence  and  the  value 
of  coal  deposits. 

As  found  by  the  court  below,  the  defend- 
ant Hill  had  no  personal  knowledge  of  the 
lands.  He  relied  on  the  reports  of  the  drill- 
ings, and  believed  they  were  made  with  great 
care,  and  that  they  were  accurate  and  relia- 
ble, and  had  no  reason  to  believe  otherwise, 
and  made  the  representations  in  good  faith, 
and  witliout  intent  to  deceive.  He  appears 
to  have  made  the  representations  relying  up- 
on those  that  had  been  made  by  Browne  to 
bim.  The  court  also  finds  that  Browne  sup- 
posed the  drillings  were  correctly  made,  and 
the  reports  of  them  accurate,  and  he  made 
the  representations  without  intent  to  deceive, 
save  as  indicated  in  the  following  Qnding  of 
the  court,  to-wit:  "One  McBimey,  who  was 
employed  by  said  Browne  to  drill  some  of 
said  botes,  including  hole  *No.  5,*  so  called, 
uponatractof  said  land  called  'Pilot  Mound,* 
and  other  holes  in  that  vicinity,  was  not  a 
skillful  driller,  and  did  not  do  the  drilling 
done  by  bim  carefully,  but  performed  said 
work  so  unskillfuUy  that  his  reports  did  not 
disclose  the  facts.  In  said  Pilot  Mound  tract 
the  drilling  of  said  McBlrney,  i-eports  of 
which  were  exhibited  to  plaintiffs  as  afore- 
said, and  upon  which  they  i-elied,  purported 
to  show  that  at  said  spot  No.  5  there  was  a 
vein  of  coal  four  feet  in  thickness,  whereas 
the  fact  was,  and  proper  drilling  would  have 
disclosed,  that  said  vein  of  coal  did  not  ex- 
ceed two  feet  in  tliickness;  and  said  vein  was 
much  less  valuable  than  the  vein  reported 
by  said  McBirney,  and  could  be  mined  with 
mucli  less  profit,  and  on  account  thereof  said 
land  and  stock  were  much  less  valuable  than 
if  the  facts  had  been  as  reported  by  said  Mc- 
Birney. Said  Browne  was  present  when  said 
hole  No.  b  was  drilled,  and  knew  that  the 
drilling  was  not  done  with  care.**  Tlie  evi- 
dence was  sufficient  to  sustain  these  several 
findings  of  fact,  unless  it  be  the  finding  that 
on  account  of  the  other  facts  so  found  "said 
land  and  stock  were  much  less  valuable  than 
If  the  facts  had  been  as  reported  by  said  Mc- 
Birney." This  involves  the  inquiry  whether 
the  tests  upon  which  plaintiffs  relied  to  sus- 
tain tbieir  allegation  that  the  defendants*  rep- 


resentations were  materially  untrue  were 
sufficient  to  justify  the  conclusion  thiit  the 
variance  between  the  facts  us  plaintiff  had  a 
right  from  the  representations  to  believe 
ttKm  to  be,  and  the  facts  as  they  actually 
were,  would  materially  affect  the  value  of 
the  lands  as  coal  lands.  The  tests  consisted 
in  drilling  live  holes  to  reach  what  the  re- 
ports of  McBlrney's  drillings  indicated  as  a 
vein  of  coal  at  and  in  the  vicinity  of  the  hole 
designated  by  him  as  "ISo.  5*"  and  by  sink- 
ing a  abaft  foar  feet  by  five,  or  three  feet  by 
five,  along  the  side  of  that  bole.  Although, 
as  the  evidence  shows,  the  veins  of  coal  in 
the  Iowa  fields  are  irregular,  in  some  places 
thicker,  in  others  thinner,  and  sometimes  un- 
expectedly giving  out  altogether,  so  that 
drillings  are  not  absolutely  infalllble  as  show- 
ing the  extent  of  a  vein,  nor  that  it  is  of  a 
given  thickness  throughout  its  whole  extent, 
yet  the  evidence  in  the  case  strongly  tends  to 
show  that  when  carefully  made  they  are 
evidence  of  the  existence  or  non-existence  of 
veins  of  coal,  and  their  thickness  and  charac- 
ter and  depth  below  the  surface,  and,  where 
there  are  enough  of  the  holes,  of  the  extent  of 
the  veins.  That  they  are  evidence  of  the 
vein  extending  beyond  the  immediate  vicin- 
ity of  the  holes  drilled  is  qear  from  this: 
The  Pilot  Mound  tract  included  some  900 
acres.  Upon  it  the  defendants  had  drilled  18 
holes.  And  this  seems  to  have  been  re- 
garded by  them  as  enough  to  justify  them  in 
concluding  that  the  whole  was  proven  coal 
land,  and  as  demonstrating,  so  far  as  this 
tract  was  concerned,  that  out  of  the  1,560 
acres,  of  which  the  900-acre  tract  was  a  part, 
there  were  at  least  1.300  acres  of  coal  land. 
There  was  evidence  other  than  the  subse- 
quent drilling  that  justified  the  Qnding  tbat 
McBirney.  wbo  drilled  for  defendants  the 
holes  on  tliis  tract,  was  not  a  skillful  driller; 
and  we  think  t^at  when  the  subsequent  in- 
vestigation had  proved  a  great  variance  be- 
tween the  vein  on  which  was  hole  5,  as  its 
character  was  indicated  by  his  re{Kjrts  of  the 
drillings,  and  as  it  was  ascertained  to  be  In 
fact,  the  court  might  Infer  thiit  bis  reports 
of  drilling  tn  other  parts  of  the  Held  were 
also  unreliable.  As  the  evidence  tends  to 
show,  his  reports  indicated  that  the  vein  at 
hole  5  was  the  most  valuable  on  the  whole 
1,560  acres;  the  after  Investigation  showed  it 
to  be  nearly  worthless.  Drillings  being  the 
proof  upon  which  purchasers  of  coal  lands 
which  have  not  been  tested  by  nrining  or 
shafts  rely  as  showing  the  existence,  charac- 
ter, and  probable  extent  of  veins,  It  miglit  be 
concluded  from  the  evidence  that  the  plain- 
tiffs would  not  have  purchased  the  stock  had 
they  known  that  tests  would  prove  the  show- 
ing on  the  map  exhibited  to  them  to  be  false 
as  to  the  most  valuable  vein  indicated  by  it; 
had  they  known  that  the  man  who  made  the 
drillings  appearing  on  the  map  was  not  a 
skillful  driller. 

We  have,  after  considerable  hesitation,  ar- 
rived at  the  conclusion  that  the  evidence  jus- 
tified the  findings  that  said  land  and  stuck 
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were  mach  less  valoHble  than  If  the  facts  hnd 
been  as  reported  by  said  McBimey.  It  is  to 
be  borne  in  mind  that  the  evidence  as  to  the 
variance  between  his  reports  and  the  fact  is 
not  for  the  purpose  of  assessing  damages, 
but  only  for  the  purpose  of  ascertaining  if 
the  lands  as  coal  lands  were  in  fact  so  much 
less  valuable  than  plaintifFa  had  a  right  to 
believe  and  did  believe  them  to  be,  from  the 
representations  made  to  them  by  defendants, 
that  had  they  known  the  truth  they  would 
not  have  made  the  purchase.  Aa  a  basis  for 
assessment  of  damages  the  difference  in  vaiiie 
must  be  shown  so  it  can  be  estimated  in  dol- 
lars and  cents.  In  this  case  it  is  only  neceB* 
sary  to  show  It  so  material  as  to  justify  the 
conclusion  that,  had  the  purchase  known  it, 
they  would  not  have  made  the  purchase. 
Older  affirmed. 


Johnson  «.  Atbbt. 
ifiwprema  Court  vf  Mtanaokui  Oat  14, 1889.) 

APFBA1<— RjEvnw. 

Upon  an  examinaUoD  of  tbe  record  In  this 
ease.  It  is  held  that  there  were  no  errors  oommltted 
1^  the  court  below  opon  the  trial. 
(SvIIoInu  by  tite  Court.) 

Appeal  from  municipal  court  of  Mlnneap- 
dis;  Mahonkt,  Judge. 

Action  by  John  Johnson  to  recover  from 
the  defendant,  Henry  N.  Avery,  for  services 
performed,  money  due,  and  money  expended 
for  defendant  at  his  rffquest.  The  alleged 
aervicea  were  performed  by  plaintiff  in  man- 
aging defendant's  farm,  and  the  oUier  items 
sued  for  were  liis  boardintr  expenses'and  for 
wages  paid  and  the  boarding  expenses  of  an 
assistant,  which  defendant  authorized  him  to 
hire.  Defendant  admitted  the  hiring  of 
plaintiff,  denied  that  he  had  agreed  to  pay 
the  boarding  expenses  of  plaintiff  and  assist* 
ant,  and  set  up  a  counter-claim  alleging  the 
failure  of  plaintiff  to  perform  his  agreement 
in  regard  to  cultivating  the  farm,  and  alleg- 
ing the  conversion  to  his  own  use  by  plain- 
tiff of  certain  oats  furnished  him  for  seed. 
Plaintiff  had  a  verdict.  From  an  order  de- 
nying a  new  trial  defendant  appeals. 

Thos.  J.  L^wUsht  for  appellant.  Chaa. 
ff.  Van  Wert  and  A.  3T.  JUtrrieJtt  for  re- 
spondent. 

Feb  Curiau.  Aftpr  a  careful  examina* 
tion  of  the  record  in  this  case  we  are  unable 
to  discover  wherein  the  trial  court  erred  in 
a  single  particular.  But  two  of  the  errors 
assigned  need  special  comment. 

1.  Conceding  that  there  was  a  variance  be- 
tween one  of  the  allegations  of  the  complaint 
and  the  proof  tliereon,  tbe  defendant  failed 
to  make  an  objection  to  the  testimony,  and 
n^lected  to  call  attention  to  the  variance 
until  he  presented  his  motion  for  a  new  trial. 
It  was  then  too  late. 

2.  The  defendiint  failed  to  establish  the 
counter-claim  for  alleged  conversion,  even  if 
we  consider  the  testimony  of  the  grain  dealer. 


which  was  stricken  out.  It  must  not  be  as- 
sumed because  defendant  purchased  a  quan- 
tity of  oatB  in  Minneapolis,  caused  them  to  be 
shipped  to  a  railway  station  near  his  farm  in 
a  distant  part  of  the  sti^,  consigned  to  a  per- 
son whose  name  has  dot  been  disclosed,  that 
they  went  into  plaintiff's  possession.  He 
admits,  however,  that  he  received  several 
hundred  sacks  of  the  grain,  and  accounts  for 
the  same  by  showing  that  the  greater  park 
was  used  for  seeding  the  farm,  and  the  bal- 
ance in  feeding  defendant's  liorses.  This  dis- 
position was  expressly  authoHzed  by  defend- 
ant, and  if,  as  a  matter  of  fact,  the  latter  sold 
the  horses  on  the  day  platntliTB  contract  as 
farm  foreman  terminated,  it  was  not  shown 
apon  the  trial.  Order  affirmed. 


State  Ins.  Co.  «.  Sgbbogk.  > 

(Supreme  Court  of  NebraOuu   Oct.  4,  1889.) 
Imnauroi — CoNDmoifs — Pboov  ov  Loss— Mib- 

TAXM. 

1.  A  polioy  of  Inaaranoe  was  written  upon 
oertaln  bmldio^  upon  the  farm  of  defendant  in 
error,  whioh  were  flktures,  and  constitated  a  part 
of  tbe  real  eatato.  In  addlUon  to  the  bnUdlngs, 
the  poU(7  IiKdnded  personal  proper^  on  the  farm 
of  various  olasaes,  but  not  exoeedlng  a  certain 
amount  on  each  class.  No  speotflo  personal  prop- 
erty was  named.  The  policy  also  contained  a  pro- 
rinoD  to  the  effect  that  If  any  subsequent  iacum- 
branoe  was  lmpc»ed  upon  tbe  property  Insured,  or 
tbe  title  changed  without  tbe  written  conseat  of 
the  secretary  of  the  insurance  company,  the  policy 
should  bo  void.  Prior  to  the  loss  the  insured  exe- 
cuted a  mortgr&?e  upon  tbe  real  estate.  It  was 
held  that  the  ezaontion  of  the  mortKage  would  noft 
prevent  a  recovery  for  the  loss  ocoa^ned  by  the 
aestmction  of  the  personal  property. 

5.  In  such  case,  there  being  oo  speoiOo  per^ 
sonal  property  Inanrad,  the  fact  tbat  tbe  assnrsd 
had  incumbered  his  personal  property  by  the  exe- 
cution of  chattel  mortgages  thereon  Bubsequent  to 
the  exeouUon  of  the  polioy  wd  prior  to  the  fire, 
but  wbldt  mortgages  ware  all  paid  and  oanoaled 
prior  to  the  destruction  of  the  property,  would  not 
prevent  the  assured  from  reoorarlng  the  loss  on 
personal  property  of  the  ktad  insured,  the  title  to 
which  was  unimpaired  at  the  time  of  tbe  loss. 

8.  Upon  the  oross-ezamination  of  defendant 
In  error  he  was  asked  It.  Bubsequeut  to  the  execu- 
tion of  the  policy,  and  prior  to  the  loss,  he  had  not 
executed  obatteL  mortgwes  upon  the  property  In- 
sured. His  answer  was  that  he  had,  but  that  they 
had  all  been  paid.  The  questions  of  the  execution 
of  the  mortgages  and  of  their  payment  before  the 
loss  were  specially  submitted  to  ttie  Jnry,  and  they 
found  that  the  mortjiages  had  been  axeontud,  bnt 
that  they  bad  been  paid  and  oanoeled  prior  to  tlw 
loss.  It  was  held  that  the  finding  of  payment  was 
sustained  by  the  evidence. 

4.  There  was  no  issue  of  tbe  payment  of  the 
mortgages  presented  by  the  pleadings,  the  allega- 
tions of  tbe  answer  of  their  execution  being  de- 
nied; but,  as  the  proof  of  the  execution  and  can- 
cellation of  the  mortgages  was  made  by  plaintiff 
In  error  on  the  cross-examination  of  tbe  defendant 
in  error  when  upon  tbe  witness  st»uL  plaintiff  hi 
error  could  not  successfully  contend  upon  pro- 
ceedings in  error  that  the  evidence  was  Incompe- 
tent or  Immaterial  under  the  Issues  Joined. 

6.  The  policy  of  Insurance  required  notloe  <tf 
loss  to  be  given  to  tbe  insurer  within  80  days  after 
such  loss.  It  was  testified  by  defendant  In  error 
that  two  of  the  agents  of  pl^tiff  In  error  were  at 
the  flre  by  which  the  property  was  destroyed,  and 
that  they  had  noUce  of  tbe  fact,  and  agreed  to  ^ve 
notice  to  plainUft  in  error;  tbat  soon  tbareafter 
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the  adjuster  for  plaintiff  In  error  (gMng  Mb 
flame)  appeared  and  adjaated  the  loss.  It  was 
beld  that  this  was  sufficient  proof  of  notice,  the 
policy  not  requirinff  it  to  be  In  writing,  and  of  the 
agency  of  the  parties  named  as  agents  and  ad- 
juster. 

n.  The  policy  described  the  real  estate  upon 
which  the  inaurad  property  waa  altnated  as  the 
"K.  E.  quarter  of  sec  2,  tp.  80,  range  16,  oonnty  of 
Holt,  state  of  Nebraska. "  The  proof  showed  that 
the  property  was  on  tbe  nortb-weat  quarter  of  the 
sectaoD  named  at  the  time  of  the  Insuranoe,  and 
bad  BO  renuined  from  that  time  until  the  loss.  The 
mistake  being  In  the  policy,  it  was  held  that  the 
variance  was  not  material,  and  that  It  waa  not 
neoeoaary  that  tbe  policy  be  ntonaoA  before  the 
triaL 

(SylUibua  by  tiut  Court.) 

Error  from  district  court.  Holt  connty; 
IfORRis,  Judge. 

E.  W.  Adams,  J.  J,  King,  M.  F.  Har- 
rington, and  Cummins  tt  Wright,  for  plain- 
tiff in  error.  Rioe  £ros„  for  defendant  In 
error. 

Reese,  C.  J.  This  notion  was  Instltnted 
in  the  district  court  of  Holt  countj  for  the 
purpose  at  recovering  upon  an  insurance  pol- 
icy the  value  of  certttin  property  which  had 
l>een  insured  and  destroyed  by  fire.  The  pe- 
tition was  in  the  usual  form.  A  number  of 
defenses  were  presented  by  the  answer,  some 
of  which  will  be  noticed  in  the  order  In  which 
tfaey  are  presented  by  counsel  in  argument 
uul  briefo.  By  the  policy  of  insurance  it  is 
provided  that,  "in  consideration  that  John 
Sebreck.  of  Staart.  Kebraska,  having  made 
his  note  or  obligation  to  the  State  Insurance 
Company  for  one  hundred  dcdlars,  agreeing 
to  pay  the  same  according  to  the  terms  there- 
of, for  Insurance  against  loss  or  damage  by 
fire,  lightning,  wind  storms,  cyclones,  and 
tornadoes,  to  the  amount  of  twenty-five  hun- 
dred dollars  on  the  propertty  hereinafter  de- 
scrlbedt  namely: 

On  Us  dweUinff-boiue  (valne  of  honae  18001 . .  |200 

On  beds  and  beSdtng,  while  therein   BO 

On  wearing  aoparel,  while  therein   100 

On  housebcdd  fumitnre,  while  therein.   UO 

On  suwing-maohine,  while  ther^..   96 

On  hog-boose.   60 

On  frame  bam  (vidne  of  bam  V75)   60 

On  hamees  on  nnn.   

On  wagons  uad  oairiagea  on  premises  ($360)  .  IDO 
On  farming  utensils  on  premises  other  than 

mowing  and  reaping  maobinea  (tT6)   60 

On  mowing-macUne  on  premises  (^}   40 

On  heD-boase.   60 

Od  grain  in  buU^Ungaor  la  ataok on  premises, 
and  against  lire  and  lightning  in  Dulldlags 
or  in  stack  on  plowed  land  on  premises,  ex- 
cept flax   800 

On  frame  granary  (value  8126}   100 

On  cairiaffe-hease   60 

On  work  borses  or  mules  (not  to  exceed  llOO 
on  each)  in  bams  or  on  farm  berein  de- 
Bcribed,  and  against  llghtDing  and  torna- 
does while  at  large  or  in  use  (8600)   400 

On  cattle  therein,  and  againal  lightning  and 
tornadoes  while  at  large,  not  to  exceed  826 

on  any  one  animal  (8060)   4O0 

On  hoga  therein  or  at  large,  not  to  exoeed  88 
on  a  bog  (8900)   120 

—-All  situated  and  being  on  tiie  N.  E.  quarter 
of  sec.  2.  tp.  30,  rani^e  16,  county  of  Holt, 
state  of  Nebraska.  Term  five  years.  Total 
amoant  insured  92,500.   Fremium  ^100." 


Among  the  defenses  presented  by  the  an- 
swer was  one  that  defendant  in  error  had,  by 
raortgagea,  incumbered  the  property  Insured 
in  violation  of  the  conditions  of  the  policy. 
This  condition  was  as  follows:  "Any  other 
insurance  or  any  Incumbrance  upon  any  of 
the  property  hereby  insured,  existing  at  the 
date  of  this  policy,  not  made  known  in  the 
application,  or  if  any  subsequent  Incum- 
brance Is  imposed,  or  title  or  occupancy 
changed,  or  hazard  increased,  without  tbe 
written  consent  of  the  secretary  of  the  com- 
pany, or  if  the  building  becomes  vacant, — 
this  i»illcy  shall  be  void.  Any  false  state- 
ment in  the  application  shall  make  this  pol- 
icy void.  Every  renewal  of  this  policy  will 
be  governed  and  subject  to  all  the  provisions 
of  the  original  application  and  policy.** 

The  buildings  referred  to  in  the  policy 
were  destroyed  by  6re.  together  with  a  large 
amount  of  the  personal  property.  Subse- 
quent to  the  execuUon  of  the  policy,  defend- 
ant in  error  had  executed  a  mortgage  upon 
his  real  estate  In  violation  of  the  terms  of 
the  p(dicy,  and  upon  the  trial  this  part  of  the 
case  was  virtually  abandoned  by  him.  The 
Jury  allowed  nothing  for  the  building.  The 
general  verdict  was  In  favor  of  defendant  In 
error  for  the  sum  of  S99fj.95,  the  value  of  the 
personal  property  destroyed.  Upon  the  trial 
tbe  court  instructed  this  Jury  that  tf  they 
found  from  the  evidence  that  defendant  in 
error  had  mortgaged  the  land  on  which  the 
barn,  granary,  and  hog-house  destroyed  were 
situated,  without  tbe  knowledge  and  consent 
of  plalntifC  In  error,  he  could  not  recover  for 
such  loss,  and  that  if  he  had  executed  any 
mortgi^^  upon  the  personal  property  In- 
sured by  the  policy  during  its  existence, 
without  the  knowledge  and  consent  of  plain- 
tiff In  error,  and  tbe  mortgages  were  not 
proven  to  have^een  paid  at  the  time  the  loss 
occurred,  the  policy  would  be  void  as  to  such 
property,  and  plaintiff  could  not  recover  any- 
thing thereon;  but  that  if  at  the  time  of  the 
destruction  of  the  property  the  mortgages 
had  been  paid  so  that  the  property  was  not 
incumbered,  the  fact  of  their  prior  execution 
would  not  prevent  the  recoveiy. 

It  is  now  contended  by  plaintiff  in  error 
that  the  policy  was  an  entire  contract,  and 
that  it  pruliiblted  the  placing  of  any  Incum- 
brance upon  any  of  the  property,  and  provid- 
ed that  if  such  incumbrance  was  created  the 
policy  would  be  void,  and  therefore  defend- 
ant in  error  would  not  be  entitled  to  recover 
anytiiing,  having  violated  this  provision. 
It  Is  contended  on  the  part  of  defendant 
in  error  that,  while  tho  specific  buildings  re- 
ferred to  In  the  policy  were  insured,  and  that 
the  execution  of  the  mortgage  upon  the  real 
estate  had  the  effect  of  avoiding  the  j)ollcy  so 
far  as  the  buildings  were  concerned,  yet  there 
was  no  specific  personal  property  insured; 
that,  the  risk  being  upon  a  particular  kind  of 
property  Instead  of  specific  articles  to  a  cer- 
tain amount,  the  fact  that  the  property  had 
been  mortgaged  or  sold  prior  to  the  fire  would 
make  no  difference.  If  there  was  property  of 
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the  kind  and  quality  described  In  the  policy 
which  was  destroyed,  and  to  which  defendant 
In  error  bad  a  f;ood  title.  The  briefs  pre- 
sented by  counsel  upon  either  side  are  quite 
elaborate,  aud  sliow  a  commendable  research 
and  investigation  as  to  the  proper  rules  to  be 
applied  in  cases  of  this  kind,  and  a  large  n  um- 
ber of  cases  and  te)tt-books  are  cited  by  both 
parties,  wbich,  to  a  considerable  extent,  sus- 
tain the  views  entertained  by  them.  That 
there  is  a  wide  conflict  of  authority  upon  this 
question  cannot  bedisputed,  and,  as  it  is  now 
before  the  court  for  the  first  time,  it  becomes 
necessary  for  us  to  dispose  of  it  upon  princi- 
ple, and  In  such  a  way  as  to  us  may  seem 
more  consistent  with  the  rules  of  Justice.  It 
would  be  impossible  for  us,  without  extend- 
ing this  opinion  to  a  much  greater  lengt)i 
than  would  be  desirable,  to  review  all  the 
cases  and  authorities  cited  and  presented  by 
counsel,  and  therefore  we  trust  we  may  be 
excused  from  entering  upon  such  an  undei- 
talcing. 

It  appears  from  an  examination  of  the  pol- 
icy that  the  preQiium  paid  was  a  gross  sum, 
to-wit,  $100.  The  amount  of  the  insurance 
was  S2.500,  or  at  least  was  limited  to  that 
sum,  and  to  this  extent  the  contract  may  be 
BfUd  to  have  been  an  entirety;  but  as  to  the 
property  insured  a  different  course  seems  to 
have  been  pursued  by  the  parties  to  the  con- 
tract, and  to  this  extent  the  contract  la  sev- 
erable. And  It  may  also  be  observed  that 
there  is  nothing  necessarily  in  the  character 
or  quality  of  the  insured  property  which 
would  seem  to  make  the  insurance  of  one 
depend  upon  the  insurance  of  the  other. 
There  Is  nothing  eitherin  reason  or  law  which 
would  prevent  the  Insurance  of  the  build- 
ings upon  the  real  estate  without  the  insur- 
ance of  the  personal  property  upon  the  farm, 
the  value  of  which  is  involved  in  this  action, 
and  also  the  wagon,  farming  utensils,  mow- 
ing-machine, carriages,  live-stock,  and  grain 
might  have  been  as  well  insured  without  an 
insurance  upon  the  building  as  with.  Also 
we  think  it  Is  fair  to  say  thut,  according  to 
the  language  of  the  policy,  it  appears  to  be  a 
species  of  separate  insurance  upon  the  per- 
sonal property. 

We  apprehend  there  can  be  no  doubt  but, 
had  tliere  been  no  incumbrance  upon  any  of 
the  property,  but  a  portion  thereof  had  been 
destroyed  by  fire,  an  action  could  have  been 
maintained  for  the  damage  sustained  by  tlie 
destruction  of  that  particular  portion,  but 
not  exceeding  the  amount  of  insurance  placed 
upon  each  kmd.  So  far  as  the  execution  of 
the  real-eetate  mortgage  is  concerned,  we  do 
not  tliinkit  should  held  to  affect  the  rights 
of  defendant  in  error  in  his  action  for  the 
loss  occasioned  by  the  destruction  of  the  per- 
sonal property.  In  Merrill  v.  Insurance  Co.. 
78  N.  Y.  452,  a  case  quite  similar  to  this  in 
its  facts,  it  is  said  by  Folger.  J.,  in  writ- 
ing the  opinion:  "It  is  plain  from  the  fact  of 
a  separate  valuation  having  been  put  by  the 
parties  upon  the  different  subjects  of  tiie  in- 
aurance  that  they  looked  upon  them  as  dis- 


tinct matters  of  contract.  The  effect  of  the 
separate  valuation  was  to  make  them  so. 
No  matter  how  much  value  there  might  have 
been  in  anyone  of  those  subjects,  even  to  the 
whole  amount  of  the  policy,  had  It  been  to- 
tally destroyed  the  defendants  could  not  have 
been  made  ll:ible  to  an  amount  greater  than 
that  named  In  the  policy  as  the  valuation  of 
It.  Thus  it  was,  at  the  inception  of  the  con- 
tract, distinguished  from  the  other  subjects 
of  insurance,  and  the  contract  so  made  as  to 
be  capable  of  application  to  it  alone."  The 
holdings  in  that  case,  and  others  of  a  like 
character  cited  by  defendant  in  error,  seem  to 
us  to  be  more  In  accord  with  the  principles 
of  common  juatice  than  those  holding  to  the 
doctrine  that  the  execution  of  a  iuortg;)ge  up- 
on the  real  estjite  would  not  only  prevent  the 
assured  from  recovering  the  value  of  the  real 
property  destroyed,  but  also  would  reach  the 
whole  contract,  and  contaminate  it  with  the 
vice.  As  said  in  Insurance  Co.  v.  Barnd,  16 
Neb.  90,  20  N.  W.  Bep.  106:  "A  contract  of 
insurance  must  receivea  reasonable  construc- 
tion. The  Insurer  receives  the  premium  as 
the  consideration  to  pay  for  loss  of  ppiperty 
by  fire  to  a  certain  amount,  should  such  loss 
occur.  Such  a  contract  Is  to  be  sustained,  if 
possible  to  do  so.  The  insurer  retains  the 
consideration  for  the  contract,  and  should  be 
required  to  perform  on  its  part,  and  no  mere- 
ly technical  objection  not  materially  affecting 
the  risk  la  available  as  a  defense."  Now  It 
cannot  be  contended  that  the  fact  of  mortgag- 
ing the  real  estate  could  in  any  degree  affect 
the  risk  so  far  as  the  personal  property  was 
concerned.  It  did  not  affect  the  title  in  the 
assured,  neither  did  It  cause  the  property  to 
be  any  more  liable  to  be  destroyed  by  fire; 
and  it  seems  to  us  that  the  most  common 
principles  of  justice  and  fair  dealing  are  In 
the  line  of  the  large  number  of  authorities 
cited  by  defendant  in  error  holding  tliat  the 
contract  of  insurance  on  personal  property 
would  not  be  avoided  by  the  execution  ot 
such  mortgage.  In  thecase  of  Merrill  v.  In- 
surance Co.,  supra,  the  opinion  Is  quite  ex- 
haustive, and  consists  of  a  careful  review  of 
a  great  number  of  the  authorities  presented 
by  the  counsel  for  the  insumnce  company, 
and  a  discussion  ot  the  whole  question  upon 
principle.  It  can  serve  no  good  purpose  to 
further  quote  from  it  here.  We  are  satisfied 
with  its  logic  and  its  reasoning,  and  believe 
that  It  states  the  true  doctrine  applicable  to 
cases  of  this  kind. 

It  was  sliown  by  defendant  in  error  upon 
the  witness  stand,  on  cross-examination,  ttiat 
some  of  the  personal  property  which  had  been 
destroyed  had  at  some  time  or  other  sub- 
sequent to  the  execution  of  the  policy  been 
mortgaged,  but  that  at  the  time  of  the  fire  the 
mortgages  had  all  been  paid,  and  there  was 
no  incumbrance  upon  the  property.  It  is 
now  contended  by  plaintiff  in  error  that  the 
fact  of  the  execution  of  the  mortgage  referred 
to  avoided  the  policy  as  to  the  personal  prop- 
erty. The  term  of  the  policy  was  five  years 
from  the  date  of  its  execution,  which  was  the 
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8th  day  of  September,  1884.  An  examinatloii 
of  the  language  hereinbefore  copied  satislles 
m  that  it  was  not  the  Intention  of  the  parties 
to  the  contract  to  require  that  the  same  per- 
Bonal  property  should  remain  upon  the  farm 
for  the  whole  term  of  the  policy,  but  that,  as 
hereinbefore  indicated,  it  was  upon  certain 
kinds  of  property  upon  the  premises.  The 
second  Item  in  the  list  given  is,  ''On  beds  and 
bedding  while  therein,  •50;'*  t&e  third,  "On 
wearing  apparel  while  therein*  $100."  It 
cannot  be  contended  that  It  was  the  purpose 
of  the  parties  to  this  contract  tliat  ihe  same 
beds  and  bedding  and  wearing  apparel  should 
necessarily  remain  In  that  building  for  five 
years,  in  order  to  secure  the  benefltof  the  ln< 
surance.  but  rather  that  beds  and  bedding  and 
wearing  apparel  while  in  the  building,  with- 
out reference  to  any  particular  kind  or  quali- 
ty, should  receive  the  beneQt  of  the  insur- 
ance. The  same  may  be  said  as  to  the  house- 
hold furniture,  the  sewing-machine,  the  hay 
in  the  building  or  stack,  the  harness  on  the 
farm,  wagon,  farming  utensils,  and  live- 
stock. The  dear  intent  and  purpose  of  the 
parties  was  that  such  as  might  be  worn  out 
and  destroyed  might  be  replaced;  that  such 
as  it  might  become  necessary  to  sell  might 
be  sold,  and  other  stock  purchased  in  Its  stead. 
Tlie  execution  of  a  chattel  mortgage  is  a 
side,  subject  to  the  conditions  named  in  the 
mortgage.  The  legal  title  is  v«ited  in  the 
mortgagee,  and  it  is  bis  property,  subject 
alone  to  the  conditions  contained  in  the  mort- 
gage. Had  the  property  destroyed  been 
sold,  and  the  legal  title  transferred  to  the 
purchaser,  defendant  in  error  could  recover 
nothing  for  his  loss.  Had  it  been  mortgaged, 
and  the  l^al  title  so  transferred,  he  could 
still  recover  nothing.  Bat,  under  the  plain 
sense  of  the  policy,  had  the  property  been 
replaced  by  other  of  the  same  kind  and 
species,  there  could  be  no  doubt  of  plaintiff's 
liabUi^  in  case  of  loss.  Had  the  contract  of 
insaranoe  lieen  upon  specific  personal  prop- 
erty, it  is  possilile  tliat  the  defense  presented 
would  have  available.  However,  that  ques- 
tion is  not  before  us.  But  we  are  quite  clear 
that  the  transfer  of  the  legal  title  to  the  in- 
sured property,  either  by  mortgage  or  sale, 
would  avoid  the  policy  so  far  only  as  that 
particular  property  was  concerned  during  the 
time  of  the  existence  of  the  title  in  the  pur- 
chaser or  mortgagee,  and  to  that  extent  only 
could  the  sale  or  mortgaging  of  the  property 
under  the  provisions  of  this  policy  be  s  Bac- 
oessful  defense. 

But  it  is  claimed  that  there  was  no  compe* 
tent  proof  that  the  mortgages  were  paid, 
and  the  title  of  the  property  in  the  assured, 
at  the  time  of  the  Qre,  and  that  tliat  burden 
was  upon  defendant  in  error.  Upon  an  ex- 
amination of  the  bill  of  exceptions  we  find 
tliat  while  defendant  in  error  was  upon  the 
witness  stand,  after  having  testiQed  to  the 
loss,  and  during  the  cross-examination,  he 
was  interrogated  by  counsel  for  plaintiff  in 
error  as  to  his  having  executed  the  mortgages 
referred  to.  and  in  many  instances  his  an- 


swers were  that  be  had  soexecuted  the  mort- 
gages, but  that  they  had  been  paid.  lu  others 
he  was  not  certain  as  to  whether  the  mort- 
gages covered  tlie  property  lost  or  not.  In 
view  of  this  evidence  the  question  was  auh- 
mitted  specially  to  the  jury  as  to  the  execu* 
tion  of  the  mortgages  and  the  payment  there, 
of,  and  they  found,  as  returned,  that  the 
mortgages  had  been  executed,  but  tliat  they 
had  been  canceled  and  paid  at  the  timeof  the 
loss.  Kow,  had  the  plaintiff  in  error  only 
proven  the  execution  of  the  mortgages  it 
would,  perhaps,  have  devolved  upon  defend- 
ant in  errorto  have  shown  that  at  the  time  of 
the  loss  the  title  to  the  property  destroye'l 
was  not  impaired.  But  that  course  was  not 
pursued.  They  inquired  of  him,  particular- 
ly, whether  or  not  the  mortgages  had  been 
canceled  by  payment,  and  his  answer  was 
that  they  had.  Th^  cannot  now  object  to 
this  evidence  as  failing  to  establish  the  fact. 

In  this  connection  it  is  contended  ttiat,  un- 
der the  issues  presented  by  the  pleadings,  evi- 
dence of  payment  or  release  was  immaterial, 
and  therefore  improperly  submitted  to  the 
jury.  This  contention  cannot  be  successfully 
urged  here,  for  the  reason,  ss  we  have  said, 
that  even  over  the  objection  of  counsel  for  de- 
fendant in  error,  plaintiff  in  error,  upon  the 
cross-examination  of  defendant  in  error,  in- 
sisted upon  making  this  very  proof,  and  he 
cannot  now  be  heard  to  object  that  it  was  not 
within  the  legal  form  presented  by  the  plead- 
ing.  This  contention  is  also  unavailing. 

The  next  contention  of  plaintiff  in  error 
is  that  there  was  no  proof  of  loss  prior  to  the 
commencement  of  the  action.  The  provis- 
ions of  the  policy  upon  this  subject  are  as 
fallows:  "In  case  of  loss  the  assured  sltall 
notify  the  company  within  thirty  days  from 
the  time  such  loss  may  have  occurred," 
There  seems  to  be  no  provision  requiring 
proof  of  loss  as  is  contained  in  some  policies 
wbl'-h  have  been  before  us.  The  provision 
seems  to  be  that  the  company  shall  have  no- 
tice of  the  fact.  Not  is  it  stipulated  tiiat  the 
notice  shall  be  given  to  any  particular  person 
or  offl<»r ;  neither  is  there  any  requirement 
that  the  notice  given  shall  be  id  writing. 
Upon  this  Buliject  defendant  in  error  testiti^l 
that  at  the  time  of  the  Are  two  of  the  agents 
of  plaintiff  in  error  were  present,  and  saw 
the  destruction  of  the  property;  that  they 
then  informed  him  that  they  would  notify 
tiie  company  of  his  loss,  and  that  a  short 
time  thereafter  the  adjuster  for  the  company 
came  to  the  residence  of  defendant  in  error 
and  adjusted  the  loss.  It  is  now  insisted  that 
there  was  no  competent  proof  of  the  agency 
of  the  two  persons  who  were  present,  ur  of 
the  person  who  represented  himself  as  the 
adjuster  for  plaintiff  in  error.  Upon  this 
subject  defendant  in  error  testitira  positively 
to  the  fact  of  the  agency.  He  was  not  cross- 
examined,  and  therefore  not  interrogated  by 
any  one  as  to  his  knowledge  of  the  fact  testi- 
fted  to  by  him.  It  may  have  been,  and  prob- 
ably was,  true  that  he  had  personal  knowl- 
edge of  the  fact  of  the  agency  of  the  two  per- 
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sons  referred  to,  and  of  the  Adjuster.  At 
least  we  must  assunte  the  fact  to  be  so  In  the 
absence  of  anything  showing  the  contmry,  as 
there  is  no  presumption  that  he  testifled 
falsely,  or  upon  a  silbject  of  which  he  knew 
nothing.  It  is  quite  prohnble  that,  had  coun- 
sel for  plaintifT  in  error  interrogated  him  as 
to  his  knowledge  of  that  fact,  they  might 
liave  succeeded  in  showing  that  he,  in  reality, 
ki}ew  nothing  about  their  agencj.  Bat  this 
was  not  dune,  and  the  testimony  upon  that 
subject  must  be  taken  as  true.  He  does  not 
show  that  the  parties  represented  themselves 
to  him  to  be  such  agents,  or  that  such  repre- 
sentations were  made  by  any  person;  but  he 
testifies  positively  to  the  fact  of  the  agency. 

The  next  and  last  contention  of  plaintiff  in 
error  is  that  there  Is  a  material  and  fatal  va- 
riance between  the  description  of  the  prem- 
ises as  described  in  the  petition  and  the  proof. 
Id  the  policy  the  property  is  described  as  all 
being  situated  upon  the  N.  K.  ^  of  section  2. 
township  30,  range  16,  and  it  is  so  described 
in  this  petition,  while  it  Is  shown  in  the 
proof  that  the  correct  description  of  the  prop- 
erty would  have  been  the  N.  W.  J  of  section 
2,  and  of  the  same  township  and  range.  This 
seems  to  have  been  a  mistake  on  the  part  of 
the  agent,  or  of  the  assured,  or  perhaps  of 
both,  at  the  time  of  the  execution  of  the 
policy. 

It  is  contended  by  plaintiff  In  error  that 
before  defendant  in  error  could  recover  he 
should  have  instituted  his  action  in  equity  to 
reform  the  policy,  and  that,  having  failed  to 
do  so,  he  cannot  recover.  To  this  we  cannot 
agree.  It  was  shown  upon  the  trial  that,  at  the 
time  of  the  execution  of  the  policy,  the  agent 
went  to  the  house  of  defendant  in  error,  ex- 
amined all  the  property,  and  effected  the  insur- 
ance; that,  during  the  time  intervening  be- 
tween the  execution  of  the  policy  and  the  trial, 
defendant  in  error  had  continually  resided  up- 
on the  premises  upon  which  he  then  resided, 
and  where  the  Insurance  was  effected,  and  that 
the  personal  property  had  been  there  during 
the  whole  of  the  time.  In  May,  Ins.  p.  872, 
g  566,  it  la  said:  "In  most  of  the  states,  how- 
ever, courts  of  law  will  apply  the  doctrines  of 
waiver  and  estoppel,  or  allow  proof  of  mis- 
take, so  as  to  enable  the  plaintiff  to  maintain 
his  action  for  indemnity,  and  not  drive  him  to 
a  court  of  equity."  Titis  question  was  before 
the  supreme  court  of  Eansns  in  Insurance 
Co.  V.  Mcl^nathan,  11  Kan.  533.  In  that 
case  the  court  says:  "In  such  case  the  con- 
tract is  not  void  for  uncertainty,  nor  is  there 
any  need  of  upplying  for  a  reformation  of  the 
contract,  provided  it  apfiear,  either  from  the 
face  uf  ttie  instrument  or  extrinsic  facts, 
which  is  the  true  and  which  is  the  false  de- 
scription;" citing  1  Greenl.  Ev.  g§  300,  302; 
Loomta  v.  Jackson,  19  Johns.  449  ;  2  Hill. 
Real  Prop.  858,  368;  Boardman  v.  Ijeaaees,  6 
Pet.  840.  See,  also.  Insurance  Co.  v.  Webster, 
69  Pa,  St  227. 

We  dnd  no  error  requiring  a  reversal  of 
the  Jud^^ment.  It  is  therefore  affirmed.  The 
other  Judges  concur. 


EOWLAND  V.  SHKPnAHO. 
{Supreme  Court  of  Nebraska.  Oct  4,  tSSQi) 

CoHniruAiroi— PAHTWIIR8H1P — Bkbtio  of 
Pbocbsb. 

1.  Ad  affldaTlt  for  oonUnnanoe  on  acoonnt  of 

absent  witnesses,  which  falls  to  show  that  either 
their  personal  sttendanoa  or  testimony  win  prob- 
ably be  obtained  If  time  be  granted,  is  InsnfDdent, 
where  it  does  not  appear  that  the  same  facts  oannoi 
be  proren  by  other  witnesses  witbin  the  jurlsdlo- 
tiion  of  the  court. 

2.  The  docket  of  the  county  5udg6  oont^ned  a 
recital  that  a  motion  for  a  oontinuanoe  was  over- 
ruled "as  not  appearing  sufficient  to  the  court. 
After  an  examination,  a  settlement  made  between 
the  plaintiff  and  defendant,  and  signed  by  the  de- 
fendant. "  There  was  nothtng  of  record  to  show 
that  the  settLanMDt  refrared  to  was  snbmltted  to  the 
court,  whether  It  was  In  writing  or  rested  In  parol, 
nor  that  any  evidence  was  offered  by  either  party, 
except  the  affidavit  for  a  oontinuanoe,  and  wblch 
of  Itself  was  InsufflclenL  It  was  held  that  the  dis- 
trict court  did  not  err  in  refusing  to  reverse  the 
judgment  of  the  ooonty  Judge  upon  the  ground 
that  otber  evidence  was  heard  contradicting  the 
affidavit  filed  In  support  of  the  motion. 

8.  An  action  against  "0.  C  and  H.  R.,  in  bnsU 
nesB  under  the  firm  name  of  C.  St  R.,"lb  not  an 
action  against  a  firm,  but  against  the  individual 
members  thereof;  and  the  fact  that  one  of  the  de- 
fendants oannot  be  served  with  summons  within 
the  county  where  the  acUon  is  pending  before  an 
inferior  court,  will  not  prevent  the  court  from 
hearing  the  case  against  the  party  doly  served 
with  summonsi  and  who  has  appeu«d  generally 
in  the  case. 
iSyUabia  by  the  Court.) 

Error  from  district  court,  Sheridan  county; 
KiNKAtD,  Judge. 

W.  JET.  Westover  and  J  C.  Johnston,  for 
plaintiff  in  error.  W.  W  Wood  and  /.  if. 
atetoartt  for  defendant  in  error. 

Bbese.  0.  J.  This  action  was  instituted 
before  the  county  judge  of  Sheridan  county 
by  defendant  in  error  ag:iinst  "Charles  C.  Ool- 
lins  and  Henry  Rowland,  In  business  under 
the  firm  name  of  Collins  Sn  Bowland."  The 
action  was  for  the  recovery  of  the  sum  of 
$138-51,  which  was  alleged  to  be  due  defend- 
ant in  error  from  Collins  &  Rowland  for  labor, 
hauling  lumber,  etc.  The  summons  was  is- 
sued returnable  on  the  ISth  day  of  August. 
1887,  and  was  returned:  "Served  upon  Henry 
Rowland,  by  deliveringtohim  acertifledcopy 
of  the  summons,  with  all  the  indorsements 
thereon,  C.  C.  Collins  not  being  found  in  the 
county."  On  the  day  named  as  return-day 
the  parties  appeared,  and  by  mutual  consent 
the  cause  i^as  continued  until  August  27, 
1887.  On  that  day,  at  the  hour  fixed,  the 
parties  again  appeared,  when  plaintiff  in  er- 
ror Qled  a  motion  for  continuance  until  the 
1st  day  of  October  of  the  same  year.  This 
motion  WHS  overruled,  but  to  tlie  ruling  no 
exception  appears  to  have  been  taken  by 
plaintiff  in  error.  Plaintiff  in  error  then 
oljjected  to  the  introiluction  of  any  testi- 
mony, for  the  reason  that  the  service  as 
returned  did  not  show  service  on  the  firm 
of  Collins  &  Rowliind.  Ttiis  objection  was 
overruled.  A  trial  was  had,  which  resulted 
in  a  finding  in  favor  of  the  plaintiff  in  the 
action,  and  judgment  in  his  favor  for  the 
sum  of  9154.51,  together  with  coats  of  the 
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«ait.  The  canse  was  then  removed  to  the 
district  court  by  proceedings  In  error,  the 
lusignments  of  error  being:  ** First,  the 
wuh  erred  In  omrnllng  the  defendant's 
motion  for  continuance;  second,  the  court 
erred  In  taking  testimony  to  contradict  the 
allegations  of  defendant's  affidavit,  flied  In 
support  of  his  motion  for  a  continuance;  and, 
■ttird,  the  court  erred  in  overruling  defend- 
ant's objection  to  tlie  Introdnction  of  tenti- 
mony.  **  Upon  a  hearing  In  the  district  court 
the  judgment  of  the  county  court  was  af- 
firmed. Defendant  now  prosecutea  error  to 
this  court,  assigning  the  rallng  of  the  district 
court  as  error. 

The  first  question  in  logical  order  is  as 
to  the  ruling  of  the  county  court  on  the  mo- 
tion fur  a  continuance.  The  failure  to  take 
itn  excei'tiun  tu  the  decision  of  the  county 
court  would  probably  deprive  plaintiff  in 
error  of  the  right  to  an  examination  of  this 
question.  But,  aside  from  this,  we  think  the 
district  court  did  not  err  in  affirming  the  de- 
cision of  thecounty  judge.  The  affidavit  for 
continuance  was  as  follows:  "Henry  D.  Kow- 
land,  being  Drat  duly  sworn,  deposes  and  says 
that  he  is  one  of  thedefendants  In  the  above- 
entitled  case;  that  he  cannot  sufely  proceed 
to  trial  In  said  cause  on  account  of  the  absence 
from  Slierldan  county  of  one  0.  A.  Gamble, 
who  is  now  at  some  phice  in  Iowa,  and  whose 
testimony  is  material  to  this  defendants  de- 
fense In  the  above  case.  Affiant  further 
swears  that  at  the  time  the  work  was  dune, 
which  Is  mentioned  in  plaintiff's  petition  and 
bill  of  particulars,  said  Gamble  kept  the  tlme- 
iHjok,  said  time-book  being  still  in  the  pos- 
session of  said  Gamble;  and  that  said  book 
contains  information  concerning  the  subject- 
matter  of  plaintiff's  cause  of  action  whicli 
this  defendant  can  procure  at  no  ottier  place. 
Affiant  further  says  that  said  Gamlile  knows, 
and  wlien  his  evidence  can  be  procured  he 
will  swear,  that  (he  plaintiff  did  nut  work 
for  the  firm  of  Collins  &  Kowland,  and  that 
tlie  work  he  did  for  one  C.  C.  Collins,  which 
affiant  presumes  was  charged  against  the  firm 
of  Collins  &  Rowland,  was  contracted  for  by 
said  piaintifl  with  said  C.  C.  Collins  at  the  rate 
of  $3  per  day,  instead  of  94  per  day.  as  charged 
by  plaintiff.  Affiant  further  says  that  he  has 
nsed  due  diligence  in  trying  tu  discover  the 
whereabouts  of  said  Gamble;  that  he  has 
made  inquiry  from  said  Gamble's  friends  and 
ftcquatntances,  and  but  a  few  tlays  ago  heanl 
he  was  In  Iowa.  Affiant  further  says  that 
he  has  good  reason  to  b'  lieve,  and  does  be- 
lieve, that  he  can  tind  said  Gamble,  and  pro- 
cure bis  deposition  and  tlie  time-book  above 
mentioned,  within  the  time  between  tliis  date 
and  October  1, 1887.  Afilant  further  says  that 
thu  affidavit  is  not  made  for  the  purpose  of 
delay,  but  that  substantial  justice  may  be 
done  tbiB  defendant."  The  action  being  for 
a  demand  within  the  ordinary  jurisdiction  of 
•  Justici*  of  the  peace,  tlie  provisions  of  the 
cue  governing  that  court  must  be  applied  in 
thU  case.  The  application  not  having  been 
made  upon  the  return-day,  and  being  for  a 


longer  period  than  30  days.  It  was  made  un- 
der section  961  of  the  Civil  Code,  which  is  as 
follows:  "An  adjoummentmay  be  had  either 
at  the  return-day  or  at  any  subsequent  time 
to  which  the  cause  may  stand  ailjourned.  on 
the  application  of  either  party,  for  a  period 
longer  than  thirty  days,  but  not  to  exceed 
ninety  days,  from  the  time  of  the  return  of 
the  summons,  upon  compliance  with  the  pro- 
visions of  the  preceding  section,  and  upon 
proof  by  oath  of  the  party  or  otherwise,  to 
the  satisfaction  of  the  justice,  that  such  party 
cannot  be  ready  for  trial  before  tlie  time  to 
which  lie  desires  an  adjournment,  for  want 
of  material  evidence,  describing  it;  that  the 
delay  has  not  been  made  necessary  by  any  act 
or  negligence  on  his  pari  since  the  action  was 
commenced:  and  that  he  expects  to  procure 
the  evidence  at  the  time  stated  by  him."  By 
this  section  it  Is  required  that,  before  the  party 
can  demand  an  adjournment  for  more  than 
30  days  from  the  return-day,  he  must  prove 
by  his  own  oath  or  otherwise,  to  the  satisfac- 
tion of  the  justice,  that  he  cannot  be  ready  for 
trial  before  the  time  to  whicli  he  desires  the 
adjournment,  for  want  of  material  evidence, 
which  must  be  described,  and  that  the  de- 
lay has  not  been  made  necessary  by  any  act 
or  negligence  on  his  part,  and  that  he  expects 
to  procure  the  evidence  at  the  time  stated 
by  him.  By  reference  to  the  motion  for  con- 
tinuance it  will  be  observed  that  the  witness 
Gamble,  referred  to.  kept  the  time-book,  and 
that  the  time-book  was  in  his  possession,  and 
that  "it  contained  Information  concerning 
the  subject-matter  of  plaintiff's  cause  of  ac- 
tion." What  the  information  was,  the  mo- 
tion did  not  divulge.  The  fact  that  the  con- 
tract was  that  piaintifl  should  be  paid  at  the 
rate  of  three  dollars  per  day  instead  of  four 
dollars,  if  made  with  G.  C.  Collins,  was  not  a 
material  inquiry  In  the  case  then  to  be  tried; 
and  tiie  only  averment  contained  In  the  m<v 
tlon  which  could  be  considered  material  was 
that  Gamble  would  swear  that  the  plaintiff 
did  not  work  for  the  firm  of  Collins  &  Row- 
land. There  is  no  suirgestion  on  the  part  of 
the  affiant  that  the  facto  stated  were  believed 
by  him  to  be  true,  nor  that  he  could  not  pro- 
cure the  evidence  by  calling  some  other  witr 
ness.  Again,  the  fact  that  the  witness  was 
somewhere  in  Iowa  was  not  sufficient  to  jus- 
tify the  belief  on  the  part  of  the  court  that 
his  testimony  could  be  obtained,  even  though 
an  adjournment  were  had.  Newnoan  v.  State, 
22  Neb.  858,  35  N.  W.  Rej).  194. 

Tlie  next  contention  is  that  the  county 
court  erred  In  receiving  evidence  to  contra- 
dict the  averments  of  the  affidavit  filed  lu 
support  of  the  motion  for  a  continuance. 
Upon  that  subject  the  docket  of  the  county 
judge  is  as  follows:  "Motion  overruled,  as 
not  appearing  sufficient  to  the  court.  After 
an  examination,  a  settlement  made  between 
plaintiff  and  defendant,  and  signed  by  H.  D. 
Rowland."  It  is  quite  doubtful  if  this  rec- 
ord will  sustain  the  contention  of  plaintiff  in 
error  in  point  of  fact,  for  we  are  informed  by 
the  entry  that  the  court  considered  the  affl- 
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davit  of  itself  iasafficlent  to  justify  It  In  ad- 
jotirning  the  case.  It  does  not  appear  that 
any  evidence  was  offered  on  tlie  part  of  de- 
fendant in  error  for  the  purpose  of  contra- 
dicting the  averments  Id  the  motion  for  a 
continuance;  and  no  evidence  is  presented  to 
tills  court,  nor  was  any  submitted  to  the  dis- 
trict court,  so  far  as  this  record  shows,  which 
it  is  claimed  the  county  judge  considered  as 
contradicting  the  averments  of  the  motion. 
Just  what  the  recital  contained  in  the  trans- 
cript means  is  somewhat  difficult  to  say,  but 
we  think  it  does  not  clearly  appear  that  any 
evidence  was  offered  and  considered  by  the 
court  for  the  purpose  of  contradicting  the 
avermentsof  the  affidavit.  Without  further 
evidence  than  is  shown  by  the  docket  entry, 
we  cannot  say  that  the  district  court  erred  ia 
passing  upon  this  part  of  the  case. 

The  transcript  of  the  county  judge  shows 
that  "defendant  objects  to  the  introduction 
of  any  testimony,  for  the  reason  that  service 
and  return  does  not  show  service  of  the  firm 
of  Collins  &  Rowland."  This  objection  was 
overruled,  and  the  ruling  is  now  assigned  for 
error.  The  action  was  not  instituted  against 
the  firm  of  CQllins  &  Rowland,  a  partnership, 
but  against  the  individual  members  of  the 
firm.  There  was  no  effort  made  to  get  serv- 
ice upon  the  partnership,  but  upon  the  indi- 
vidual members.  As  to  Collins,  the  effort, 
whatever  it  may  have  t>een,  was  fruitless, 
and  no  jurisdiction  was  obtained  over  him. 
As  to  Biowland,  the  service  was  made,  and 
the  appearance  by  him  was  general.  The 
court  therefore  had  jurisdiction  over  him, 
and  was  authorized  to  hear  evidence  as 
against  him.  In  this  action  of  the  court 
there  was  no  error.  The  oounty  court  had 
no  jurisdiction  over  Collins,  and  therefore  the 
judgment  rendered  against  him  was  a  nul- 
lity, fiut  of  that  Rowland  cannot  now  com- 
plain. The  judgment  of  the  district  court 
affirming  the  judgment  of  the  county  court, 
as  far  as  Rowland  was  concerned,  was  cor- 
rect, and  is  affirmed.  The  other  judges  con- 
cur. 


Hollow  AY  e.  Schoolet. 

VSuprtme  Court  of  NOmitilM.   Oct.  4, 1889.) 
Apful^Bill  ot  KXOBFnoXB. 

1.  A  paper  In  the  Bemblance  of  a  bill  of  excep- 
tions, but  which  has  not  been  allowed  and  certified 
by  the  judge  who  tried  the  cause  In  the  court  be- 
low, Bor  by  the  clerk  of  Kucb  courts  under  the  oir- 
oumstances,  or  in  the  manner  provided  by  statute, 
filed  with  the  record  In  this  court,  will  be  stricken 
out  on  motion. 

2.  In  dvil  cases,  InstmcUons  by  the  court  to  a 
Jury,  the  giving  or  refusal  of  which  was  not  ex- 
cepted to  upon  the  trial  In  the  court  below,  will 
not  be  considered  in  this  court, 

(Sultotmg  by  the  Court.) 

Btank^  Thompson,  for  plaintiff  In  error. 
X.  8.  Inoin  and  /.  if.  Htmoart,  for  defend- 
ant in  ertor, 

Cobb,  J.  This  cause  Is  brought  on  error 
to  review  the  judgment  of  the  district  court 


(Neb. 

of  Buffalo  county.  Nelson  Schooley,  the 
plaintiff  below,  alleged  that  the  defendant, 
Cliester  Holloway,  on  December  18,  1886, 
falsely  and  maliciously,  and  without  reason- 
able and  probable  cause,  complained  under 
oalh,  before  T.  J.  Mabonet,  a  justice  of  the 
peace  of  Gibbon  township,  in  said  county, 
that  on  December  13. 18S6.  the  plaintiff  went 
to  the  house  occupied  by  James  Bnrgesa.  in 
said  county,  and  broke  the  lock  of  the  door 
of  said  house,  and  took  therefrom  200  bush- 
els of  oats,  the  property  of  defendant,  which 
property  was  unlawfully  stolen  and  taken 
away  by  the  plaintiff;  that  the  defendant 
caused  a  warrant  to  be  Issued  by  the  said 
justice  of  the  peace  upon  his  said  complaint 
for  the  apprehension  of  plaintiff,  Hiid  mali* 
ciously,  and  without  probable  causf,  caused 
the  plaintiff  to  be  arrested  on  said  charge, 
and  to  be  held  a  prisoner  by  the  constable  of 
said  township  for  the  period  of  one  day;  that 
on  the  day  set  fur  trial,  December  22,  1886, 
the  defendant  dismissed  his  complaint,  and 
the  plaintiff  was  discharged  of  said  crime, 
and  the  prosecution  was  ended;  that  the 
plaintiff  expended  two  dollars  in  his  tlefense, 
and  was  prevented  from  transacting  his  busi- 
ness for  two  and  a  half  days,  to  his  damage 
seven  and  a  half  dollars,  by  means  of  which 
premises  the  plaintiff  has  been  put  to  great 
trouble  and  annoyance  to  procure  his  dis- 
charge from  arrest  and  prosecution,  and  has 
been  prevented  from  transacting  his  busi- 
ness, and  has  been  greatly  injured  in  his 
credit  and  reputation,  and  brought  into  pub- 
lic scandal,  infamy,  and  disgrace,  and  has 
suffered  great  anxiety  and  pain  of  body  and 
mind,  to  his  damage  In  the  sum  of  ^,000, 
for  which  he  asks  judgment.  The  defend- 
ant answered,  denying  speciflcally  that  be 
made  a  complaint  on  DNsoember  18, 1886.  un- 
der oath,  falsely,  maliciously,  and  without 
probable  cause,  before  a  justice  of  the  peace 
of  Gibbon  township,  in  said  county,  as  set 
out  In  plaintiff's  petition;  ^2)  denying  specif- 
ically that  he  caused  to  oe  Issued,  by  the 
said  justice,  falsely,  maliciously,  and  without 
probable  cause,  a  warrant  for  the  arrest  of 
the  plaintiff;  (8)  denying  that  on  December 
22,  1886,  he  dismissed  the  said  complaint 
ai;aio8tthe  plaintiff,  but  tliat  the  same  waa 
dismissed  at  the  instonceof  George  E.  Evans, 
who  waa  acting  in  the  capacity  of  state  pros- 
ecutor; (4)  that  he  admits  thiU.  be  made  the 
6oraplalnt  alleged,  but  had  reaaonable  and 
probable  grounds  fur  believing  the  plaintiff 
guilty,  as  in  said  complaint  and  warrant 
charged;' (5)  that  he  denies  specidcally  that 
the  plaintiff  was  put  to  great  trouble  and 
annoyance  and  expense,  or  was  lm>ught 
into  public  scandal  and  disgrace,  or  tliat.  by 
reason  of  the  premises,  plaintiff  was  dam- 
aged in  the  sum  of  $2,000,  or  in  any  other 
amount,  or  on  any  other  account  connected 
witli  said  chivgeand  complaint.  There  was 
a  trial  to  a  jury,  with  verdict  for  the  plaintiff 
for  S6U0  damages.  The  motion  of  defend- 
ant to  set  aside  the  verdict  being  overruled, 
judgment  waa  entered  for  the  amount  of  tlie 
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verdict  and  costs,  to  which  the  defendant 
excepts,  and  40  days  allowed  in  which  to 
reduce  bill  of  exceptions  to  writing. 

The  plaintiff  in  error  assigns  the  following 
erroFB  in  the  trial  in  the  court  below:  (1) 
Excessive  damages  awarded  by  the  jury,  un- 
warranted by  the  evidence,  and  the  instruc- 
tions of  the  court  on  its  motion,  appearing 
to  have  been  given  under  the  influence  of 
passion  and  prejudice;  (2)  errors  excepted  to 
on  the  trial;  ^)  error  of  instractton  No.  1, 
by  the  court  on  its  own  moLlon;  (4)  instruc- 
tlons  Nos.  1.  2,  3.  4.  5,  and  6,  on  i-equeet  of 
plaintiff;  (5)  In  refusing  Nos.  Sand  tf,  on  re- 
queet  of  defendant;  (6)  tlie  verdict  is  noc 
sustained  bysuffldent  evidence;  (7)  In  over- 
ruling the  motion  for  new  trial.  On  mo- 
tion al  defendant  in  error  to  strike  from  the 
Ales  the  bill  'of  exceptions  presented,  for  the 
reason  that  the  same  had  not  been  allowed 
and  certified  by  the  court  below,  nor  filed  in 
the  office  of  the  clerk  of  the  district  court,  but 
was  an  authorlMd  bill  of  exceptions,  the  mo- 
tion was  sustHlned.  The  bill  of  exceptions 
having  been  stricken  out  of  the  record,  so 
much  of  the  errors  assigned  as  refer  to  ex- 
cessive damages*  errors  of  law.  and  want  of 
safflelent  evidence  at  the  trial,  cannot  now  be 
ecmsidered  in  this  eonrt,  as  thoae  questions 
depended  npon  the  dlsclosnrea  of  the  bill  of 
exceptions.  The  other  errors  assigned  are 
based  upon  the  giving,  or  the  refusal  to  give, 
certain  instructions  ^  the  court  to  the  jury. 
By  inspection  of  tlie  record  It  does  not  appear 
that  either  the  instructions  given  by  the 
court  on  its  own  motion,  or  those  given  at 
the  request  of  the  plaintiff,  or  those  request- 
ed by  the  defendant  and  refused  by  the 
eourt,  were  exeepted  to  by  the  plaintiff  In 
error  upon  the  trial.  The  province  of  this 
court  of  review  to  interpose  and  consider  tlw 
errors  assigned  Is  therefore  at  an  end,  so  far 
tu  this  cause  Is  concerned;  it  being  a  settled 
rule  that  tlw  giving <nr  refusal  of  instructions 
to  a  Jnry,  unless  exception  shall  be  briien, 
and  made  of  record  at  the  time  by  the  com- 
plaining  party,  will  not  bo  considered  as 
grounds  for  reversal  in  the  supreme  court. 
The  jadgmentof  the  district  court  is  affirmed. 
The  other  Judges  concur. 


Baib  0I  ah  9,  Pkhpu^s  Bank. 
(Supmne  Court  of  N'ebrxuika.  Oct  4, 1888i) 
Capacitt  ^  Sub— Summons. 
1.  An  action  was  brotight  by  the  "People's 
Bank"  sgaluBt  tbe  makers  of  a  promiBsory  oote, 
and  perMoal  aervloe  bad  od  the  same,  and  juds- 
meot  rendered  by  default  Afterwards  the  mak- 
ers of  the  note  took  tbe  case  on  error  to  tbe  dla- 
trlct  court,  where  the  judgment  waa  afflnEied. 
field,  that  irtiile  the  name  of  "ftoopla'a  Bank" 
would  not  of  itaelt  abow  the  legal  capacity  of  tbe 
plaintur,  jet  if  tbe  note  was  given  to  the  bank  by 
tbat  name  tbe  makers  oonld  not  deny  its  right  to 
bring  anit  tbereon;  and,  as  error  must  affirma- 
Uveiy  appear,  and  tbe  record  sbowiog  that  a  note 
waa  introdnoed  in  evldenoe,  it  must  be  presiuned 
to  have  been  given  to  tbe  bank  by  that  name. 

9.  In  an  action  brought  in  a  county  court  on  a 
pnniilBsory  note  to  recover  leas  than  I90O,  where 
OM  m  more  of  the  defendanta  la  properly  sum- 


moaed  in  that  county,  the  judge  has  authority  to 
issue  a  summons  to  other  counties  of  the  state  to 
bring  in  other  joint  or  joint  and  several  obligors. 
Quctre,  whether,  nndw  section  106K  of  the  Code, 
this  power  map  not  be  exerolBed  by  juaticea  of  tiie 
peace. 

(SylUtbug  by  the  Court.) 

Error  from  district  court.  Gage  county; 
BaoADT,  Judge. 

Muule  d)  Sloan^  tat  piainUfIs  iu  error.  B. 
W,  Sabin,  for  defendant  In  error. 

Maxwell,  J.  This  action  waa  brought 
by  tlie  defendant  In  error  against  the  plidn- 
tlffs  in  error  and  O.  C.  Sabin,  in  the  county 
court  of  Gage  county,  and  Judgment  ren- 
dered in  favor  of  the  defendant  in  error. 
The  case  was  then  taken  on  error  to  the  dis- 
trict court,  whoe  tbe  Judgment  was  affirmed. 
The  record  of  the  trial  before  the  county 
Judge  la  aa  follows:  "The  People's  Bank  v. 
Samuel  Bair,  Eleanor  Balr,  and  O.  C.  Sabin. 
April  10.  1888.  Plaintiff  files  bill  of  partic- 
ulars, claiming  Judgment  against  defendants 
in  the  sum  of  f 100.00  and  interest  at  10  per 
cent,  from  November  11,  1886,  as  money  due 
and  nnpaid  on  a  certain  promissory  note. 
Summons  Issued  to  the  sheriff  of  Fillmore 
Co.,  Neb.,  returnable  April  21,  1888,  at  10 
o'clock  A.M.  ApriM7. 1S8S.  Snmmons  re- 
turned indorsed:  'Served  by  delivering  to 
and  leaving  with  the  said  Samud  Bair 
and  Eleanor  Ba\T  a  true  and  certified  copy 
of  this  writ,  with  all  the  Indorsements 
thereon.  Fees,  92.95.  W.  J.  Carson. 
Sheriff  of  FUlmore  Co.,  Nebr.*  Paid  by 
People's  Bank.  April  21,  1888.  It  appear- 
ing to  tbe  coorii  that  no  service  of  sum- 
mons has  been  made  on  defendant  Sabin,  this 
case  continued  until  April  30,  1888,  at  10 
o'clock  A.  H.  April  23,  1888,  comes  the 
abovO'named  O.  C.  &ibin,  and  enters  volun- 
tary appearaiu»  herein.  AprllSO,  1888,  cause 
continued  until  May  17, 1888. 9  o'clock  A.  x., 
on  application  of  plaintiff's  attorn^.  May 
17,  1888,  9  o'clock  a.  v..  plaintiff  by  attor- 
ney in  court  Defendants  come  not,  bub 
make  default.  Default  of  defendants  taken. 
After  waiting  one  hour,  and  defendants  still 
falling  to  appear,  plaintiff  demands  trial. 
Trial  proceeds.  Note  sued  on  offered  in  evi- 
dence, and  the  court,  being  duly  advised  in 
the  premises,  finds  there  is  due  the  plaintiff 
from  ttie  defendants  or  eltiier  of  them  tbe 
sum  of  S115.15  on  said  note,  as  found  due. 
It  is  therefore  considered  by  the  court  that 
plaintiff  recover  from  said  defendants,  or 
eitlier  of  them,  the  sum  of  9115.15  det}t,  and 
costs  of  suit,  taxed  at  96.00.  O.  H.  Enlow, 
County  Judge." 

Two  questions  are  presented  by  tlie  record: 
Fintt  had  the  bank  legal  capacity  to  sue? 
and,  secondt  as  to  the  autliurity  of  the  county 
judge  to  issue  a  summons  to  be  served  on 
some  of  the  defendants  in  another  county. 

1.  Section  24  of  tlie  Code  provides  that  "any 
company  or  association  of  persons  formed  for 
ttie  purpose  of  carrying  on  any  trade  or  bus- 
iness, or  for  the  purpose  of  holding  any 
species  of  property  In  tliis  state,  and  not  In- 
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oorporated,  may  aue  and  be  sued  hj  such  us- 
ual name  as  such  eompany,  partnership,  or 
association  may  have  assnmed  to  itself  or  be 
^nown  bj;  and  it  shall  not  be  necessary  In 
such  case  to  set  forth  in  the  process  or  plead- 
ing, or  to  prove  at  the  trial,  the  names  of  the 
persons  comi>08lng  snch  company."  If  the 
PeopIe*s  Bitnk  is  a  partnership  it  should  be 
alleged  that  it  was  formed  for  the  purpose  of 
&iri'yingon  business  in  this  state,  etc.;  and 
if  a  corporation,  its  corporate  character  should 
be  pleiided.  In  either  case,  if  on  the  trial  the 
want  of  legal  CHpacity  to  sue  appear,  the 
plaintiff  will  fail  in  the  action.  No  copy  of 
the  note  Is  set  out  in  the  record,  and  none  of 
the  evidence  is  before  ua.  so  that  we  are  un- 
able to  determine  whether  or  not  the  note 
was  given  to  the  bank.  If  it  was  so  given 
by  that  name,  the  makers  cannot  deny  the 
legal  existence  of  the  bank.  Bank  v;  Hard- 
ing, 1  Neb.  461;  J.atid  Co.  t.  Biishnell.  1] 
Neb.  192,  8  N.  W.  Kep.  389.  The  record 
shows  that  the  note  sued  on  was  Introduced 
in  evidence.  In  the  absence  of  proof  it  will 
be  presumed  that  this  note  was  given  to  the 
bank  by  the  plain tlfFs  in  error,  and  that 
therefore  they  are  estopped  to  deny  its  right 
to  sue  thereon.  All  presumptions  are  In 
favor  of  the  judgment,  and  error  must  af- 
firmatively appear  tu  warrant  this  court  in 
reversing  the  judgment. 

2.  Section  23,  c.  20,  Comp.  St.  1887,  provides 
that  "ail  writs  and  other  process*  except 
subpoenas,  may  be  executed  and  served,  as 
the  case  may  require,  in  any  county  in  the 
state;  and  if  it  be  a  county  other  than  that 
of  the  residence  of  the  probate  judge,  the 
same  shall  be  directed  to  the  sheriff  of  such 
other  connty."  This  provision  is  general, 
and  applies  to  all  writs,  at  least  where  there 
Is  a  joint  or  joint  and  several  obligation 
which  is  the  subject  of  the  action,  and  it  is 
desired  to  bring  all  the  parties  before  the 
court.  Aside  from  this  special  provision,  it 
is  probable  that  any  court  in  which  an  ao- 
tion  may  l>e  brought  upon  a  joint  or  joint 
and  several  obligation  may  issue  process  to 
other  counties  In  the  state  to  bring  in  all  the 
parties  in  the  action.  This  is  the  rule  in  the 
district  court,  and  it  is  the  policy  of  the  law 
to  have  all  parties  in  interest  before  the 
court,  so  that  the  judgment  may  be  Snn\. 
Section  1085  of  the  Code  provides  that  "tlie 
provisions  of  this  Code,  which  are  in  their 
nature  applicable,  and  in  respect  to  which  no 
special  prousion  is  made  by  statute,  shall  ap- 
ply to  proceedings  before  justices  of  the 
peace."  The  same  reasons  which  apply  in 
the  district  court  in  favor  of  joining  ail  per- 
sons  as  defendants  who  are  legally  liable  on 
the  instrument,  have  like  force  when  the  ac- 
tion is  brought  before  a  justice  of  the  peace, 
and  there  is  no  doabt  that  they  may  issue 
summons  to  be  served  on  one  or  more  de- 
fendants in  a  county  other  than  that  where 
the  action  is  brought,  in  cases  like  that  un- 
der consideration.  In  any  view  of  the  case, 
therefore,  the  judgment  is  right,  and  it  is  af- 
firmed.  The  other  judges  concur. 


Nebraska  Loan  &  TnrsT  Co.  tJ.  Knra  et  at 
{Supreme  Court  of  Nebraaha,  Oct.  4, 1889.) 

COBPORATB  NAn— IirnJHOTIDH. 

In  the  year  188S  plalatlfl  organized  a  bosi 
neiB  of  loaalDR  moncQr,  iniylnff  and  aalliiif  real- 
estate  mortgages,  city  and  ooonty  and  other  mu- 
nicipal evidences  of  debt,  atthe  cltj  of  Hastings, 
Neb.,  and  took  as  Its  corporate  name,  "The  Ne- 
braska Loan  St  Tmat  Company,  **  iti  place  of  boai- 
nesB  being  in  Hastings.  In  carrying  on  its  busi- 
ness it  largely  increased  Its  capital,  and  extended 
the  sphere  or  Its  operations antll  Ittransaoted  bns- 
iness  In  a  number  of  the  counties  ot  the  state. 
Sabseqnent  to  that  time,  and  in  the  year  1886.  de- 
fendants were  proposing  to  organize  a  loan  and 
trust  company  in  the  olty  of  Lincoln,  witb  the  cor^ 
porate  name  oi  "Nebraska  Loan  &  lYiist  Com- 
pany. "  In,  an  action  In  equity  by  the  HaaUoss 
company  to  enjoin  the  members  of  the  Lineou 
company  from  taking  tbe  corporate  name  referred 
to  it  was  held  that  the  law  governing  trade- 
marks npoa  manafactured  goods  'did  not  apply, 
and  that  plointiif  oould  take  no  pnnMrty  in  the 
name  of  the  state,  to  the  excLuaion  of  the  defend- 
ants. Tbe  proof  lailiag  to  show  a  conflict  of  in- 
terest, or  that  the  business  transacted  by  the  de- 
fendants would  materially  interfere  with  bnainosa 
of  plaintiff,  an  injnncUon  was  refused. 
(Syflobus  by  the  Court) 

Appeal  from  district  ooort,  Lancaster 
county;  Field,  Judge. 

Angtu  MeDonald,  J.  Sf.  Ragan,  and 
Zamb,  RUskettt  (ft  Wilson,  for  appeUut. 
Houston  d  Bairdf  for  appellees. 

Bebsb,  G.  J.  This  action  was  instituted 
In  the  district  court  of  Lancaster  county  by 
the  plaintiff,  a  corporation  duly  incorporated 
under  the  laws  of  this  state,  and  doing  busi- 
ness in  the  city  of  Hastings  aa  the  "  Nebras- 
ka Loan  &  Trust  Company,"  against  the  de- 
fendants, who  it  to  alleged  were  proceeding 
to  organize  a  company  for  the  transaction  of 
business  similar  to  that  transacted  by  plain- 
tiff, and  to  t>e  known  by  the  same  corporate 
name.  It  was  alleged  In  the  petition  ttiat 
plaintiff  was  incorporated  In  the  year  1882 
under  the  name  of  the  "Nebraska  Loan  & 
Trust  Company,"  and  that  It  had  continued 
in  business  up  to  the  time  of  the  commence- 
ment of  the  action,  increasing  Its  capital  un- 
til it  amounted  to  the  sum  of  tiSOO.OOO.  all 
of  which  was  paid  in,  and  its  business  to 
about  81.000.000  annually.  That  its  busi- 
ness was  that  of  loaning  money,  secured  by 
first  mortgages;  dealing  in  municipal  bonds, 
etc.;  and  that  such  business  bad  Increased 
until,  at  the  time  of  the  commencement  of 
the  action,  it  had  extended  into  a  number  of 
the  counties  of  the  state,  and  by  which  its 
business  had  become  very  proQtable,  and  its 
capital  stock  valuable;  and  that  by  its  long 
continuance  In  business,  and  the  careful  and 
prudent  manner  in  which  it  bad  transacted 
such  business  as  was  intrusted  to  its  care,  as 
well  as  by  an  expensive  system  of  advertis- 
ing, it  had  extended  its  business  as  stated, 
and  had  built  up  a  commercial  reputation  in 
the  money  centers  of  the  east,  as  well  aa  in 
the  west,  which  was  of  greiit  value.  That 
the  name  "Nebraska  Loan  &  Trust  Com- 
pany" had  become  its  trade-namp,  by  which 
its  responsibility  and  business  xeputatioa 
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were  known  by  its  customers  and  the  public, 
and  by  which  the  name  had  become  of  great 
importance  and  value  to  it.  Thiit  defend- 
ants, well  knowing  these  facts,  with  the  de- 
sign anil  purpose  of  getting  the  beneQt  of 
plaintiCF's  reputation,  were  forming  them- 
selves into  an  association  or  copartnership, 
and  bad  commenced  to  advertise  to  do  the 
business  of  negotiating  loans  secured  by 
mortgages,  buying  and  selling  city,  county, 
and  other  municipal  bonds  and  evidences  of 
debt,  iind  had  assumed  the  same  corporate 
name  of  plaintiff,  to-wlt,  "Nebraska  Loan  & 
Trust  Corapanv,"  and  that  they  were  seeking 
to  carry  on  s^d  business  under  that  name, 
and  no  other.  That  while  their  principal 
place  of  business  was  in  the  city  of  lincoln, 
yet  tiiey  were  attempting  to  carry  on  and 
were  advertising  to  do  said  business  under 
said  name  In  the  same  territory  occupied  by 
plaintifT.  Thereby  defendants  were  wrong- 
fully using  tlie  trade-name  of  plaintiff,  to  the 
great  injury  and  damage  of  plaintiff,  and  de- 
frauding and  injuring  those  of  plnintifTs  cus- 
tomers who  might,  by  the  fraudulent  repre- 
sentations of  defendants,  be  induced  to  give 
Uielr  patronage  and  business  to  them.  That 
defendants  bad  no  capital  nor  credit,  were 
without  experience  In  the  business  referred 
to,  and  were  wholly  dependent  upon  the 
eiedit  and  reputation  of  plaintiff  for  their 
ability  to  build  up  a  business  aud  reputation, 
and,  by  drawing  from  plaintiff's  business, 
secure  to  themselvea  a  share  of  Its  profits  and 
emcduments.  An  injnncUon  was  prayed  for, 
together  with  a  demand  for  general  relitf. 
A  temporary  injunction  was  allowed.  De- 
fendant Houston  answered,  denying  any  in- 
terest in  the  alleged  new  corporation,  and  aU 
leglng  that  his  only  connection  with  the  oth- 
er defendants  was  that  he  bad  been  consulted 
by  them  as  an  attorney,  and  had  given  such 
advice  as  was  needed  by  them,  from  time  to 
time*  and  bad  been  requested  to  act  as  legal 
.adviser  of  the  new  co^ration  or  company. 
Nine  and  Austin  answered  by  a  general  de- 
nial. A  trial  was  had  to  the  district  court* 
which  resulted  In  a  dinolution  of  the  tempo- 
rary injunction,  and  a  general  finding  and  de- 
cree In  favor  of  defeniunts.  From  this  de- 
cree plaintiff  appeals. 

Tlie  evidence  introduced  upon  the  trial.  In 
so  far  as  it  explained  the  purposes  of  the  or- 
ganization of  plaintiff,  and  Uie  extent  to 
which  its  busineas  has  been  carried,  the 
amount  thereof  transacted  by  it.  and  the  ci^ 
Ital  invested,  fully  sustained  the  allegations 
of  the  petition,  while  that  with  reference  to 
the  business  capacity  and  capital  of  defend- 
ants leava  some  doubt  in  the  mind  as  to 
their  real  purpose  in  the  organization  of  the 
company,  or  corporation,  by  them.  But,  as 
we  understand  the  case  before  us,  there  is 
but  one  question  involved,  and  that  is  whether 
or  not  the  name  assumed  by  plaintiff,  to-wit, 
"Nebraska  Loan  &  Trust  Company,"  Is  one 
which  they  can  appropriate  to  themselves,  to 
the  exclusion  of  alt  other  persons  within  the 
state,  and  thereby  render  It  unlawful  for  such 


person  toenterintoany  business  engsgementa 
of  the  kind  under  that  name,  -The  woids  "ioiin  f 
and  trust"  are  sinlply  indicative  of  the  charac- 
ter of  the  business  which  they  propose  to  carry 
on,  and,  so  far  as  they  are  concerned,  ttiere 
cun  be  no  question  but  that  there  can  be  no 
special  property  or  right  in  them.  So  the 
real  and  only  question  involved  is  whether  or 
not  the  loan  and  trust  company,  organized  In 
any  part  of  the  state,  can  appropriate  the 
name  of  the  state  to  its  own  (exclusive  use. 
building  up  thereby  a  trade-name  which  will 
beproti'cted,  and  to  which  such  company  will 
have  the  exclusive  right.  The  word  "Ne- 
brnska,"  being  a  geographical  name,  we  ar* 
of  the  opinion  that  such  cannot  be  done.  In 
the  discussion  of  this  question  we  are  not 
unmindful  of  the  injury  wliich  can  be  in- 
tiicted  upon  plaintiff,  or  the  harm  which 
might  be  done  to  the  public  by  a  new  corpora- 
tion, without  Bnanclal  means,  organizing- 
under  the  same  namp.  That  question,  how- 
ever, Is  not  before  us;  the  question  simply 
is  whether  or  not  the  name  assumed  by  plain-  * 
tiff  can  be  protected  in  equity  as  the  exclus- 
ive property  of  plaintiff,  and  defendants  en- 
joined from  assuming  the  same  name  a  tiun- 
dred  miles  distant.  The  right  of  property  in 
trade-marks,  in  some  cases,  is  not  to  be  ques- 
tioned; but  we  know  of  no  case  which  goes 
so  far  as  to  allow  a  company  of  persons toas- 
sume  a  corporate  name  for  the  transaction  of 
the  bnsiness  which  can  be  and  is  transacted 
In  all  inrts  of  the  state, — one  as  well  as  an- 
other—and appropriate  the  name  of  the 
state  to  the  exclusion  of  all  others  in  all  parts 
thereof,  and  thus  secure  a  property  right 
therein.  Suppose  a  bank  should  ha  organized 
in  the  state  as  "TheSiateBankofNehraaka," 
and  as  such  should  extend  Its'buslness  until 
It  became  ever  so  strong  a  factor  in  the 
finances  of  the  state,  yet  it  could  scarcely 
claim  the  right  to  thus  appropriate  the  name 
of  the  statfr  to  the  exclusion  of  all  other  banks 
therein.  As  a  general  rule,  geogtaphlcal 
names  are  not  the  subject  of  property  as  a 
trade-name.  It  is  true,  Uiere  are  exceptions, 
among  which  is  Newby  v.  Railroad  Co.. 
Deady,  609.  In  that  ease,  while  the  name 
assumed  by  the  original  Oregon  Central 
Railroad  Company  contains  the  name  of  the 
state;  yet,  by  the  addition  of  the  word  "Cen- 
tral" the  location  of  the  road  was  thereby  in- 
dicated, and  the  geographical  character  of  the 
name  was  avoided.  It  would  seem,  also,  that 
the  ai^fument  In  fevor  of  the  right  wonld  ap- 
ply with  much  greater  force  In  the  case  of  a 
railroad  company  than  in  the  ordinary  com- 
mercial transHCtlons  of  the  kind  referred  to 
In  plaintiff's  petition.  In  the  former  case  it 
might  be  presumed  that  the  lines  of  the  road 
would  traverse  the  whole  state,  and  that  they 
would  necessarUy  cross  each  other;  the  cars, 
being  of  uniform  manufacture  and  color, 
when  designated  with  the  same  Initial  letters 
would  be  quite  dilficult  of  identification. 
And  many  other  reaiions  could  suggest  them- 
selves to  the  mind  in  favor  of  applying  the  ruls 
stated;  buttbeseoonditionscannotlMapplied 
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to  tbe  case  at  bar.  The  business  is  carried 
on  mainly  by  correspondence,  and.  as  we 
I  have  said,  the  offices  are  nearly  100  miles  dis- 
tant from  each  other. — one  In  Hiistings,  the 
other  In  Lincoln.  There  could  he  but  little. 
If  any.  danger  of  confusion  through  tlie 
mails  by  the  wrong  delivery  of  mail  matter. 
The  letters  sent  out  by  either  party  would  des* 
ignate  the  olBce  from  whence  they  came. 
Again,  it  cannot  be  that  tbe  same  reason  for 
the  rule  exists  in  cases  ofthfskindnsin  cases 
of  trade-marks.  In  trade-marks  cases  there 
is  a  commodity  manufactured,  or  In  some 
way  prepared  for  the  general  market.  In 
such  cases  It  is  due,  both  to  the  public  and 
to  the  first  manufacturer,  that  if  he  furnish 
a  superior  quality  of  goods  or  wares,  the 
former  be  protectedfrumfraudulentimitation; 
the  latter  from  the  destruction  of  ft  trade  he 
has  built  up  at  great  expenseand  labor,  and  by 
honesty  in  bis  manufacture.  The  products 
of  the  new  enterprise  should  stand  upon  their 
own  merits  in  their  race  for  favor  In  the 
markets  to  which  they  are  sent.  In  Spring 
Co.  V.  Spring  Co.,  45  K.  T.  291,  an  Injunc- 
tion WHS  grants  against  tbe  defendant  from 
bottling  and  placing  upon  the  marlcet  a  water 
with  a  name  similar  to  that  of  tbe  water 
bottled  and  sold  by  the  plaintiff.  The  plain- 
tiff was  the  owner  of  what  was  denominated 
the  "Congress  Spring"  property  In  Saratoga, 
and  for  a  number  of  years  it  had  been  en- 
gaged In  bottling  and  selling.  "Congress 
Water."  The  defenditnts  were  ort^anized  as 
"Tbe  HighKock  CongressSpringConipany," 
and  were  engaged  in  bottling  and  selling 
"High  Rock  Congress  Spring  Water,"  and 
so  labeling  its  products.  An  injunction  was 
allowed,  for  the  reason  that  the  word  "Con- 
gress," from  long  use  by  tbe  plaintiff ,  be- 
came its  legitimate  property  as  a  trade-mark, 
and  as  indiciiting  tbe  origin  and  ownership 
of  the  water  flowing  from  tbe  Congress 
spring,  filer  v.  Abrahams.  82'N.  Y.  519, 
was  to  restrain  the  defendant  from  the  ap- 
propriation of  a  trade-mark  upon  the  label  of 
manufactured  cigars,  and  an  injunction  was 
allowed.  Fierce  v.  GuitUrd.  8  Pao.  Bep.  645. 
was  to  restrain  an  Infringement  upon  a 
trade-mart£  used  for  manufactured  chocolate, 
and  the  same  principles  were  held  to  apply. 
Tbe  rule  applied  to  the  above  cases  runs 
through  the  line  of  cases  where  the  manu- 
factured or  prepared  product  is  placed  upon 
the  open  market  in  competition  with  other 
articles  of  the  same  character  or  kind.  But 
we  think  it  dofs  not  apply  to  the  case  at  bar. 
In  this  case  a  dilTerent  principle  ia  involved. 
Tbe  damages,  if  any.  inflicted  upon  the  pub- 
lic, could  not  be  by  tbe  devices  referred  to. 
The  place  of  business  of  defendant  being  so 
remote  from  plaintiff  would  seem  to  preclude 
tbe  idea  of  such  damage  resulting  to  plaintiff, 
considering  tlie  character  of  the  business  in 
wliich  tlie  parties  desire  to  engage.  The  nat- 
ure of  tbe  business  transactfd  by  the  com- 
panii  s  la  such  that,  considering  tlie  distance 
between  tliAr  [irincipiit  oflines,  there  can  be 
no  substantial  conflict  of  interest.  Before 


(Neb. 

plaintiff  can  enjoin  defendants,  this  conflict 
would  have  to  be  shown,  and  that  the  estab- 
lishment of  the  new  company  in  business  in 
Lincfdn  would  be  to  practice  a  deception  up- 
on those  who  used  ordinary  care  In  tlie  con- 
duct of  ihcir  business  transactions.  Cox.  Man. 
Trade-Mark,  Nos.  618. 619. 236. 237.  Canal  Co. 
V.  Clark,  18  Wall.  311.  The  decree  of  the  dis- 
trict coart  Is  affirmed.  The  other  judges 
concur. 


BissEL  V.  Fletcheb. 

(Supreme  Court  of  Nehraaka.   Oct  4,  1889.) 

AOORKTIOK. 

1.  Ooe  F.  wai  the  owner  of  lot  8.  seoUon  81, 
township  3  N.,  raoGre  18  W.,  which  contained,  ac- 
cording to  his  patent  from  the  government,  53.M 
acres.  This  qnutity  of  land  ha  ww  tn  poeaessioa 
of,  bnt  he  also  sought  to  reoover  about  117  acres 
more,  which  the  govemmeDt  had  surveyed  and 
sold  to  other  parties,  his  claim  being  that  said  land 
was  an  accretion  to  lot  8.  Held,  that  upon  the 
facte  proved  he  was  not  entitled  to  recover. 

3.  The  land  claimed  by  the  plaintiff  as  an  ac- 
cretion having  been  surveyed  by  tbetJnitod  States, 
and  sold  to  the  defendaotA,  the  prosamption  is  thai 
they  are  tbe  lawful  owners  thereof,  and  the  btir> 
den  of  proof  is  on  the  plaintiff  to  show,  not  only 
that  the  land  is  an  accretion  to  his  lot,  bu,t  that  the 
survey  and  sale  of  the  same  by  the  United  States  • 
was  wlthont  authority  of  law,  and  in  violation  <tf 
his  rights. 

(9l/llatms  bv  the  Court) 

Error  from  district  court,  Harlan  county ; 
Gasun,  Judge. 

Oifler  Beall,  for  plaintiff  in  wror.  S, 
A.  Fleteheft  for  defendant  in  error. 

Ma^kll,  J.  A  decision  was  rendered 
in  this  case  in  1886,  the  opinion  being  re- 
ported in  19  Neb.  726,  28  N.  W.  Rep.  303. 
A  rehearing  was  afterwards  granted!  but  for 
some  cause,  which  does  not  appear,  tbe  par- 
ties have  failed  to  again  submit  tbe  case  un- 
til the  present  time.  Tlie  matter  in  dispute 
is  tbe  boundaries  of  lot  3,  section  31,  town- 
ship 2,  range  18  W.,in  Harian  county.  This 
lot  is  sliown  by  tbe  plat  ^d  patent  nnder 
which  the  plaintiff  claims  to  contain  52.60 
acres.  This  amount  of  land  he  is  in  the  undis- 
puted possession  of.  but  he  elaims  that  he  Is 
also  entitled  to  a  large  quanHty  of  laud  as  an 
accretion,  but  whicli  the  United  States  has 
caused  to  be  surveyed  and  sold  to  the  defend- 
ant, or  his  grantors;  so  that  the  question 
in  controversy  is  between  two  persons  who 
have  purchased  and  paid  for  distinct  tracts 
of  land  from  the  United  States  government. 

George  C.  Reed,  county  surveyor  of  Harlan 
county,  testiHed  as  a  witness  in  tbe  case  as 
follows:  "Question.  State  how  far  lot  3 
would  have  to  extend  south  of  the  meander 
line,  as  shown  by  the  government  plat,  to 
reach  tbe  river,  as  pray^  for  by  the  plaintiff, 
and  how  fur  would  it  have  to  run  into  town- 
ship one.  range  18?  Amtoei:  It  would  have 
to  extend  about  three-quarters  of  a  mile  to 
reach  the  river,  and  about  20  rods  Into  town 
one.  Of  course  the  boundary  of  the  river  is 
not  even;  some  places  it  would  be  more,  and 
some  less.   Q.  About  what  number  of  acres 
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wonld  lot  3  contain,  provided  It  extended  to 
the  river,  as  prayed  for  by  the  plaintiff?  A. 
Of  course  I  have  not  surveyed  it  so  as  to  an- 
swer that  question  deQnitely,  but  it  would 
contain  about  170  acres.  Of  course  I  am  ap- 
proximating. Q.  Which  would  add  about 
how  many  acres  to  lot  3»  as  shown  by  the 
government  plat?  A.  About  117  acres. 
*  *  *  Q.  In  case  either  of  those  lots  3 
and  5,  just  named,  were  extended  beyond  the 
boundary,  as  shown  by  Ex.  A.,  would  not 
each  necessarily  cover  or  obliterate  lots  6and 
7,  claimed  by  defendant?  A.  Yes,  sir;  if 
lots  3  or  5.  either  of  them,  extended  to  the 
river*  they  would  cover  all  of  lots  6  and  7. 
Q.  AVoiiId  tliey  also  extend  Into  town  one,  so 
as  to  cut  off  territory?  To  what  amount? 
A,  Lot  3,  If  allowed  to  extend  to  tlie  river 
for  a  boundary,  would  extend  Into  town 
one.  and  would  contain  about  ten  acres  in 
town  one.  Lot  5  might  extend  to  ttie  river, 
on  the  west,  without  extending  into  town 
one.  Q.  If  there  would  be  any  otiier  con- 
fusion, state  what  it  would  he,  it  tliis  mean- 
der line  was  changed  to  run  where  the  river 
now  runs,  and  instead  of  tailing  this  line  as 
shown  by  the  map.  Ex.  A.  A.  It  would 
change  the  line  about  half  a  mile;  It  would 
throw  more  land  north  of  the  river  than  Is 
shown  by  the  original  field-notes." 

The  patent  from  the  United  States  to  Coon, 
the  grantor  of  the  plaintiff,  describes  the 
property  conveyed  as  follows:  "The  west 
half  of  the  south-east  quarter  of  section 
thirty,  and  the  lot  numbered  3  of  section  31, 
township  2,  range  18,  in  the  district  of  lands 
subject  to  sale  at  Bloomington,  Nebraska, 
contains  182  60-100  acres."  The  above  west 
half  of  the  south-east  quarter  of  section  30  is 
not  In  controversy.  There  is  no  proof  what- 
ever that  the  land  claimed  by  the  plaintiff  is 
an  accretion  to  lot  3.  In  fact,  all  the  proof 
tends  to  show  that  It  Is  not.  The  defendant 
has  purchased  his  land,  as  part  of  the  pub- 
lic domain,  from  the  United  States,  and  It 
would  be  rank  Injustice  to  rob  him  of  his 
property,  and  give  it  to  the  plaintiff,  who  Is 
alreaily  In  possession  of  all  the  land  that  he 
purchased  and  the  government  sold  to  him. 
In  addition  to  tliis,  the  oflScial  acts  of  public 
officers  will  be  presumed  to  have  been  law- 
fully performed,  unless  the  circumstances  of 
the  case  overturn  this  presumption;  and  acts 
done,  wlilch  presuppose  the  existence  of  other 
acts,  to  make  them  legally  operative,  are  pre- 
sumptive proof  of  the  latter.  Bank  v.  Dun- 
dridge.  12  Wheat.  70;  Coombs  v.  Lane,  4  Ohio 
St.  112;  Ward  v.  Barrows.  2  Oliio  St.  241; 
Tecumseh  Town-Site  Case,  3  Neb.  284.  In 
the  case  at  bar  the  proof  tends  to  show  that 
the  United  States  caused  the  defendant's 
land  to  be  surveyed,  and  offered  the  same  for 
sale,  and  that  the  defendant  or  his  gran- 
tors became  the  purchasers.  If  this  Is  cor- 
rect, the  presumption  Is  that  the  lanit  in 
qnestion  was  lawfully  surveyed  and  sold,  and 
Uie  burden  of  proof  is  on  the  plaintiff  to 
show,  notonlythat  the  defendant's  land  is  an 
accretion  to  lot  3.  but  that  the  same  was  sur- 


veyed and  sold  without  authority  of  law,  and 
in  violation  of  his  riglits.  That  a  mistake 
was  made  in  the  original  plat  of  the  govern- 
ment surveys  there  is  no  doubt,  but  the 
plaintiff  has  sustained  no  loss  by  such  mis- 
take, and  therefore  Is  not  in  a  position  to 
complain.  It  is  evident  that  justice  lias  been 
done  in  the  premises,  and  the  judgment  is 
alBrmed.   The  other  judges  concur. 


Nkbsaska  &  I.  Ins.  Co.  r.  Seivebs. 
(Supreme  Court  of  'Nebrnitka.  Oct.  4, 1888.) 

Parol  Contbact  or  Ixscbakob — Herobb. 

1.  The  plaintiff  In  error,  through  one  A.,  Its 
looal  agent  at  N.  B.,  for  a  sufficient  consideration 
agreed  to  Insure  8.  aeainftt  ioas  or  damage  by  fire 
upon  his  hotel  buUdine  sod  barn,  for  the  term  of 
one  year  from  Bepteinber  17, 1S8S,  and  to  deliver 
to  8.  a  policy  therefor  tn  the  sum  of  CI  ,400.  On 
several  occasions  between  the  time  of  the  making 
of  the  contract  and  the  destruction  by  fire,  A. 
stated  that  he  had  made  out  and  executed  such 
policy,  and  had  it  In  his  safe.  Oa  Anrast  26, 1S8& 
the  boM  bnlldtag  and  bam  were  totally  destroyed 
by  flrflu  A.  waa  preMot  at  the  Are,  and  aborUy 
afterwards  denied  that  the  property  was  Insured  in 
theN.  &;L  Ins.  Co.,  but  was  lusuredJo  another  com- 
paoy,  for  which  he  was  also  agent.  Thirteen  or 
lonrtaen  days  BabseqneDtly  A.  handed  to  one  B., 
who  wasaouDRss  attorney  for  8.,  a  policy  of  the  N. 
&  I.  Ins.  Co.  upon  the  property,  executed  in  due 
form,  but  dated  to  expire  14  days  before  the  fire  €ai 
loss  oocurred.  This  policy  B.  carried  to  the  geoeral 
office  of  the  N.  A  L  Ins.  Co.  at  O.,  and  presented  to 
the  secretary  of  the  company,  who  bent  and  re- 
tained it.  In  an  action  by  5.  against  the  N.  &  I. 
Ins.  Co.  upon  the  parol  contract  to  insure  and  1b> 
sue  a  policy,  held,  that  the  parol  ooDtraot  was  not 
merged  in  the  said  policy. 

3.  In  an  action  s^rainst  an  insurance  company 
for  the  breach  of  a  parol  contract  to  insure,  or  to 
Isfltie  a  policy  of  iDsnranoe,  held  unnecessary  to 
allege  or  to  prove  the  service  upon  tba  company  of 
the  proof  of  the  losa  within  the  time  usually  lim- 
ited by  such  company  for  that  purpose  In  Its  ]^t- 
ed  forms. 
(SyllabiM  by  the  Court.) 

Soott  A  8coiU  for  [^intlfl  Id  error.  O. 
HoUenbeok  and  B.  J,  BUnton,  tm  defendant 

in  error. 

Cobb,  J.  This  action  is  brought  on  error 
to  the  district  court  of  Dodge  county.  The 
plaintiff  below  alleged  that  the  defendant 
was  a  corporation,  duty  organized  ander  tlie 
laws  of  tills  state,  with  power  to  insure  prop- 
erty against  loss  or  destruction  by  Qre.  That 
on  Septemtwr  17,  1B85,  the  plaintiff  was  the 
owner  of  a  two-story,  shlngle-roof  hotel 
building,  known  as  the  "City  Hotel."  situ- 
ate on  lots  3  and  4,  block  52,  of  the  city  of 
North  Bend,  in  said  county;  also  a  one  and 
a  half  story  frame  shingle-roof  barn,  located 
on  lots  3  and  4,  block  52,  of  the  city  of  North 
Bend,  in  said  county;  and  on  said  day  the 
plaintiff  applied  to  James  W.  Adams,  the 
agent  of  defendant,  lawfully  authorized  to 
make  the  contract  lierein  set  forth  for  insur* 
ance  against  loss  or  damage  by  Are  upon  said 
hotel  building  and  barn;  and  on  said  day  the 
defendant,  by  Its  agent.  In  consideration  of 
the  sum  of  996  duly  paid  by  the  plaintiff, 
agreed  to  become  an  insurer  uf  said  property 
fur  the  period  of  one  year  from  September  17, 
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1885,  and  agreed  to  make  and  deliver  to  the 
plaintiff  a  policy  of  insurance  for  $1,600  in 
the  usual  form  of  such  polici^  issued  by  said 
defendant.  It  whs  agrepd  by  the  parties  at 
the  time  of  making  said  contract  that  said 
insurance  should  commence  and  bind  the  de- 
fendant from  the  date  of  the  receipt  and  pay- 
ment of  the  premium,  and  the  defendant,  in 
consideratiOB  of  the  premium,  agreed  to  make 
and  deliver  to  the  plaintiflF,  within  a  reason- 
able time,  its  policy  uf  Insurance  upon  said 
buildings  to  the  amount  of  61,600  against 
loss  or  damage-  by  Are  for  the  period  afore- 
said. That  by  the  terms  of  the  policies  of 
insurance  issued  by  defendant  it  promised 
and  agreed  to  keep  and  save  liarmless  said 
plaintifC  In  the  sum  of  f^*^'^  from  \oss  or 
damage  by  Qre  on  said  hotel  building  and 
barn  for  one  year  from  the  date  aforesaid. 
That  on  August  26, 1886,  while  said  contract 
was  in  force,  said  buildiags  were  entirely 
destroyed  by  tire.  That  the  value  of  said- 
buildings  at  the  time  said  fire  occurred  was 
92,500.  That  the  defendant  accepted  and  re- 
ceived the  said  sum  of  896  premium  In  full 
payment  of  said  insurance  for  the  date  and 
period  aforesaid,  but  that  said  defendant, 
through  its  said  agent,  fraudulently  and  neg- 
ligently omitted  and  failed  to  execute  and  de- 
liver to  the  plaintiff  its  policy  of  Insurance 
on  said  hotel  building  and  on  said  barn,  as 
by  the  terms  of  the  contract  of  insurance  it 
was  bound  to  do.  That  the  plaintiff,  imme- 
diately after  said  fire,  notiGed  the  defendant 
of  the  loss  of  said  buildings  by  fire,  and  in 
February,  1887.  made  a  particular  statement 
of  the  loss  and  damage  sustained,  in  writing, 
under  oath,  which  was  duty  served  on  the  de- 
fendant. That  by  reason  of  the  premises, 
the  defendant  became,  and  now  is,  indebted 
to  the  plaintiff  in  the  sum  of  $1,600,  with  in- 
tereatfrom  August 27, 1886;  andthatno  part 
thereof  has  been  paid :  and  the  plaintiff  prays 
jndgment.  etc.  The  defendant  answered, 
denying  every  allegatiun  except  such  as  are 
expressly  admitted,  or  otherwise  answered; 
and  admits  that  tt  Is  a  corporation,  underthe 
laws  of  this  stale,  for  the  purpose  of  insur- 
ing against  loss  by  fire.  As  to  plaintiff's  be* 
ing  the  owner  of  the  property  described,  or 
the  holder  thereof,  or  whether  the  same  was 
destroyed  by  Qre,  the  defendant  has  no  knowl- 
edge or  information  from  which  to  form  a 
belief,  and  therefore  denies  the  same;  and 
subsequently,  on  leave  of  the  court,  amended 
its  answer,  and  set  up  an  express  denial  that 
the  plaintiff  at  any  time,  or  that  any  one  in 
bis  behalf,  ever  made  out  and  served  upon 
or  furnished  to  the  defendant  any  proof  of 
loss  whatever  stated  in  the  plaintiff's  petition. 
Defendant  denies  that  at  any  time  it  effected 
the  insurance  of  pli^ntifl's  property  as  stat- 
ed, or  that  any  contract  of  insurance  was  di- 
rectly or  Indirectly  made  as  stated;  and  asks 
Judgment,  etc.  There  was  a  trial  to  a  jury, 
with  venlict  for  the  pliUntiff  for  01,742.80. 
The  defendant's  motion  for  a  nev  trial  was 
overruled,  and  judgment  entered  on  the  ver- 
dict, to  whiofa  the  defendant  excepted. 


The  plaintiff  in  error  assigns  numcrouser- 
rors  of  the  court  below,  not  necessary  to  set 
forth,  as  those  argued  in  the  brief  of  counsel 
present  all  the  material  questions  to  be  con- 
sidered. It  appears  from  the  evidence  set  out 
in  the  bill  of  exceptions  that  on  September 
23,  1885,  the  plaintiff  in  error,  the  Nebraska 
&  Iowa  Insurance  Company,  hy  and  through 
its  local  agent,  James  W.  Adams,  at  North 
Bend,  Neb.,  contracted  with  the  defendant  in 
error,  John  Selvers,  to  insure  him  to  thn 
amount  of  $1,600  upon  bl^  hotel  building  and 
ham,  situate  at  North  Uend,  against  loss  or 
damage  by  fire  for  one  year  from  said  date, 
for  a  premium  of  $96,  $40  of  which  had  been 
previously  paid  bySeivers  to  Adams.  Twen- 
ty dollars  was  paid  on  the  day  mentioned,  and 
the  balance,  $36,  making  $96.  was  paid  dur- 
ing the  year,  and  before  the  loss  of  the  prop- 
erty by  fire,  in  accordance  with  an  agreement 
between  Adams,  the  Insurance  agent,  and 
Selvers,  Insured.  On  August  26,  1886,  th& 
insured  property  was  totally  destroyed  by  Are. 
It  was  understood  and  agreed  between  the 
agent  and  Seivers,  and  was  a  part  of  the  con- 
tract, that  a  formal  policy  of  the  insurance 
company  was  to  be  executed  and  delivered 
immediately,  or  in  due  course  of  businesii; 
but  it  was  not  so  delivered,  nor  was  any  policy 
under  the  terms  of  tlie  contract  ever  execute 
and  delivered  to  the  insured.  That  at  vari- 
ous times  after  theentering  into  the  contract 
of  insurance,  and  before  the  fire,  the  agent 
represented  to  the  insured  and  to  his  wife 
that  the  policy  contemplated  by  their  said, 
contract  had  been  executed,  and  was  deposit- 
ed in  his  safe.  That  immediately  after  tlie- 
flre  the  agent  claimed  that  the  contract  of 
insurance  was  not  made  with  the  Nebraska  & 
Iowa  Insurance  Company,  but  was  made  with 
theSuu  Fire  Insurance  Company,ot  London, 
England,  for  which  be  was  also  agent.  It 
appears  that  about  18or  14  days  aft«r  the  fire- 
the  agent  handed  to  £.  W.  Barnard,  acting  as- 
attorney  or  agent  of  Seivers  or  bis  wife,  a  pol- 
icy of  iosurance  of  the  company,  (plaintiff  in 
error,)  purporting  to  insure  Seivers  In  $1,600 
against  Gre  upon  the  property  mentioned  for 
one  year  from  August  12, 1385,  which  policy 
bore  date  August  12, 1886,  the  date  on  which 
upon  its  face  it  expired.  On  the  13th  of  Sep- 
tember, tliree  or  four  days  after  the  delivery 
of  the  pol  icy  by  Adams  to  Barnard,  the  latter, 
as  attorney  tor  Selvers  and  his  wife,  took  it 
to  Omaha,  to  the  general  office  of  the  Insur- 
ance company,  and  prasented  it  to  Matt  Good- 
wln,  secretary  and  adjuster  of  the  comtnny. 
This  policy  does  not  appear  to  have  been  re- 
turned to  Selvers.  nor  does  it  appear  to  have 
been  offered  In  evidence  by  either  party. 
Nevertheless  it  is  found  attached  to  the  bill 
of  exceptions  as  an  exhibit.  It  also  appears 
that  on  September  13th — the  same  day  this 
policy  was  taken  to  Goodwin— he  employed, 
counsel  to  prosecute  Adams,  the  agent  at- 
North  Bend,  fur  fraudulent  practices  in  thia 
transaction,  and  went  himsejf  to  North  Bend 
the  evening  of  the  same  day.  There  was  also- 
evidence  tending  to  prove  tliat  at  tbetimoh 
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Barnard  went  to  Omaha  and  delivered  the 
policy  to  Ooodwln,  the  secretary  of  the  com- 
pany, he  also  delivered  to  him  a  notice  or 
statement  drawn  up  by  D.  M.  Stronf^,  an  at- 
torney, forSeivers,  'lirected  to  the  Kebraska 
&  Iowa  Insurance  Company,  with  an  estimate 
of  the  amount  of  loss  by  fire.  Itulso  appears 
that  on  February  21,  1B87,  before  the  com- 
mencement of  this  suit,  the  plaintifT  below 
served  upon  the  defendant  a  proof  of  loss, 
which  is  believed  to  be  legally  sufficient,  both 
In  form  and  substance. 

The  plaintiff  below,  inhis  brief  here,  claims 
tbia  to  be  an  action  at  law  for  a  breach  of  con- 
tract to  issue  a  policy  of  insurance.  Except- 
ing to  the  deeignation  of  "action  at  law,"  I 
agree  with  him  that  it  is  an  action  for  the 
breach  of  the  defendHut'a  contract  to  issue  a 
policy  of  insurance;  in  other  words,  that  It  is 
not  an  action  for  a  speciflc  performance  of 
the  contract  of  insurance.  At  the  same  time 
it  may  be  difQcult  under  our  Code  and  prac- 
tice to  draw  a  clear  Hue  of  distinction  be- 
tween the  action  for  breach  of  contract  and 
that  to  enforce  the  specific  performance  of 
•uch  contract  after  the  term  for  which  the 
contract  whs  made  has  expired,  and  after  the 
destruction  by  Qre  of  the  property  against 
which  the  insurance  was  agreed  to  be  made. 
In  either  case,  if  the  action  be  sustained, 
the  judgment  would  be  the  same;  and,  so  far 
as  I  know,  the  substance  of  the  pleadings  un- 
der the  Code  system  would  be  identical.  This. 
I  think,  disposes  uf  the  first  point  presented 
in  the  plaintiff  la  error's  brl^,  but  which  it 
is  but  just  to  counsel  tosayiB  uotrelted  apon 
as  vitfd. 

The  second  point  is  that  the  parol  contract 
to  Insure  was  merged  In  the  written  policy 
delivered  by  the  agent.  Adams,  to  the  attor- 
ney, Barnard,  for  the  plaintiff.  The  princi- 
pal ground  upon  which  this  point  is  raised, 
as  it  is  understood,  is  that  the  proof  of  loss 
maile  by  the  plaintiff  some  six  months  subse- 
qaent  to  the  loss  sets  up  this  policy  The 
proposition  of  law  stated  by  the  plaintiff  In 
error,  to  which  counsel  dtes  authorities,  that 
a  verbal  contract  reduced  to  writing,  which 
covers  all  branches  and  elements  of  the  con- 
tract, is  merged  therein,  is  conceded.  If  the 
written  policy  had  contained  orfidrly  covered 
all  branches  and  elements  of  the  verbal  con- 
tracts, the  verbal  contract  would  have  been 
merged  and  absorbed,  and  no  action  for  a 
breach  of  it  would  be  maintainable.  Bat,  in 
order  to  avail  itself  of  this  point,  the  plaintiff 
in  error  would  have  to  admit  the  written  con- 
tract as  binding  upon  it  This  it  does  not  do, 
bat,  od  the  contrtuy,  to  avoid  the  absurdity, 
has  constantly  repudiated  It.  Even  this  was 
scarcely  necessary,  as  on  its  face  it  was  exe- 
cuted and  delivered,  not  only  long  after  the 
time  which  it  assumed  to  cover  had  expired, 
but  upon  its  face,  and  by  its  terms,  it  was 
made  to  expire  before  the  happening  of  the 
loss  by  fire,  which  is  the  event  of  this  contro- 
versy, and  whi^  made  it  an  object  of  inter- 
est to  the  parties.  It  was  therefore,  at  the 
moment  of  its  execution,  utterly  null  and  void 
v.43N.w.no.  13—23 


for  any  and  for  all  purposes.  Being  so,  Its 
recital  in  the  proof  of  loss,  by  the  plaintiff, 
WHS  merely  incumbering  that  paper  with  an 
extraneous  fiction  without  any  legal  signifi- 
cance whatever. 

Again,  it  is  contended  by  the  plaintiff  in 
error  that  the  proof  of  loss  was  made  and  pre- 
sented long  after  the  time  required  by  the 
usages  of  the  insurance  company  for  a  proof 
of  toss  under  its  policy  to  be  made,  and  hence 
was  inoperative  and  insufficient  as  proof. 
Here  arist-s  the  question  whether,  in  an  ac- 
tion upon  a  parol  contract  to  insure,  it  is 
necessary,  as  a  condition  precedent  to  his 
right  of  action,  for  the  plaintiff  to  prove  the 
making  of  proof  of  loss.  The  plaintiff  in 
error  contends  that  it  is,  and  to  that  point 
cites  the  case  of  McCann  v.  Insurance  Co..  3 
Neh.  198.  I  concede  the  authority  of  that 
decision  to  its  full  extent.  Were  it  not  for 
that  precedent,  I  would  be  inclined  to  hold 
with  the  supreme  court  of  the  United  States 
in  Tayloe  v.  Insurance  Co.,  9  How.  390;  the 
supreiue  court  commissioners  of  California 
in  Gold  V.  Insurance  Co.,  73  Cal.  216. 14  Pac. 
Bep.  786;  and  the  supreme  court  of  Missouri 
in  Baile  v.  Insurance  Co.,  73  Mo.  371. — to 
the  effect  that  when  an  insurance  company 
enters  into  parol  contract  to  issue  a  policy, 
and  fails  to  issue  such  policy,  it  waives  Its 
right  to  demand  proof  of  the  loss  arising  un- 
der such  contract  of  insurance.  But  let  us 
consider  to  what  extent  the  decision  in  Mc- 
Cann's  Case  sustains  the  position  of  the  plain- 
tiff in  error.  It  would  seem  to  be  claimed 
that  where  a  company  enters  into  a  parol 
contract  of  insurance,  or  a  contract  to  make 
and  deliver  a  policy,  that  it  is  a  condition 
precedent  to  the  maintaining  an  action  by 
the  assured  for  a  toss  arising  thereunder  to 
make  and  present  proof  of  such  loss  within 
the  time  wliich  would  have  been  limited  for 
the  same  by  tlie  tei  me  of  such  policy  had  it 
been  executed  and  delivered.  The  rule  in 
McCann's  Case,  cited,  falls  far  short  of  that 
requirement,  while  it  doee  hold  that  proof  of 
loss  shall  be  made  and  served  on  the  insur- 
ance company  as  a  condUi<m  precedent  for 
the  bringing  of  an  action.  I  quote  the  clause 
of  the  syllabus  of  that  case:  "Although  there 
may  be  sofflclent  evidence  to  establish  a  parol 
contract  of  insurance,  yet,  before  the  assured 
has  any  right  of  aeti<m  fw  the  loss  sustained, 
he  must  make  and  deliver  to  the  company  a 
particular  account  of  the  loss,  signal  and 
sworn  to,  together  with  a  statement  of  the 
whole  value  of  the  subject  insured,  bis  inter- 
est therein,  and  when  and  how  the  Toss  orig- 
inated. The  giving  of  notice  and  taking 
of  preliminary  proo&  are  eondiUons  prece- 
dent, and  must  be  performed  before  the  as- 
sured is  entitled  to  receive  payment,  or  to  sue 
for  the  loss,  unless  the  company  by  some  act 
on  Its  part  waives  the  performance  of  such 
condiUons. " 

The  first  point  by  plaintiff  in  error  appli- 
cable to  the  Instruction  of  the  court  to  tfau 
Jury  Is,  that  the  court  erred  In  stating  the 
issues  of  Uie  case.  In  the  first  clause  ^  the 
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InstnuAloD,  on  the  coart*8  own  motion,  it  Is 
stated  "that  J,  W.  Adams  was  the  agent  of 
defendant,  duly  authorized  to  make  contracts 
for  defendant  against  losses  or  damage  by 
Are. "  The  counsel  ssy.  In  their  brief,  that 
"we  conld  admit  that  Adams  had  authority 
to  contract  for  insurance,  bnt  tp  admit  that 
he  had  authority  to  make  the  contract  as  al- 
leged, is  quite  another  qnestlon.  **  The  point,' 
as  I  understand  It,  is  wat,  while  plaintiff  in 
error  could  adroit  that  Adams  bad  authority 
for  insurance  on  its  behalf,  yet  that  that  au- 
thority was  limited  to  the  making  and  sign* 
Ing  of  written  policies  of  insurance,  and  did 
n<yb  extend  to  the  making  of  parol  contracts 
to  insure.  To  this  point  I  quote  from  the 
bill  of  exceptions,  premising  that  on  Impan- 
eling the  jury,  and  before  entering  upon  the 
trial,  the  plaintiff  asked  leave  of  the  court  to 
witbidraw  a  Juror,  and  continue  the  case  on 
the  ground  of  surprise,  to  his  disadvantage; 
and  in  explanation  of  his  sudden  surprise 
**tbe  plaintiff  says  that  if  the  defendant  will 
admit  that  J.  W.  Adams  was  the  agent  of 
the  defendant  at  the  time  stated  in  the  peti- 
tion, and  duly  authorized  to  make  the  con- 
tract of  insurance  sued  upon,  and  ttiat  the 
money  was  paid  as  stated  to  defendant  in  the 
petition,  1  will  proceed  to  trial.  The  defend- 
ant aays  he  will  admit  all  but  the  money 
matter.  The  court  says  that,  under  the  ad> 
mission,  he  will  require  the  plaintiff  to  pro- 
ceed to  trial.  The  motion  to  withdraw  Juror 
is  overruled,  and  the  trial  proceeded."  On 
this  record  it  would  seem  that  the  court  had 
full  authority  for  the  statement  in  the  charge 
referred  to.  and  all  questions  of  the  power 
and  authority  of  the  agent,  Adams,  to  malie 
the  parol  contract  to  Insure  on  behalf  of  de- 
fendant, as  set  out  in  the  petition,  was  put 
to  rest,  BO  far  as  this  action  was  concerned. 
The  second  point  on  the  instructions  Is  that 
they  ignore  the  question  of  the  written  policy 
merging  the  alleged  parol  contract.  In  my 
opinion  there  was  nothing  to  submit  to  the 
jury  on  that  question.  I  am  unable  to  find 
from  the  bill  of  exceptions  that  this  so-called 
"written  policy"  was  in  evidence  before  the 
jury.  If  it  was,  I  am  of  the  opinion  that  the 
only  charge  which  the  court  could  properly 
give  them  in  respect  lo  It  would  have  been 
thut  it  was  no  contract  binding  upon  the  de- 
fendant In  addition  to  these  objections  to 
the  Instructions,  counsel,  in  the  brief,  say: 
"Goodwin's  presence  after  the  fire  may  have 
waived  or  superseded  the  necessity  of  notice 
of  loss,"  but  certainly  was  not  proof  of  it. 
The  ninth  Instruction  given  to  the  jury  was 
that  "if  they  believe  from  the  evidence  that 
G<X)dwin  was,  in  the  month  of  September. 
1886j  the  secretHry  or  assistant  secretary  of 
the  defendant  company,  and  that  he  at  the 
time  saw  that  the  buildings  in  question  were 
l)arned,  and  that  he  then  had  notice  by  his 
personal  observation  of  such  burning  of  said 
buildings,  and  then  knew  those  to  be  the 
buildings  in  question  in  this  action,  then  this 
Hhould  be  sufficient  notice  to  the  defendant 
vf  the  loss  by  burning  of  said  buildings;  if  by 


personal  obserration  the  said  Goodwin  then 
actually  saw  that  the  loss  was  total  and  com- 
plete, then  proof  of  the  extent  ctf  the  loss  by 
the  plaintiff  to  the  defendant  would  not  be 
necessary. "  An  examination  of  this  instmo 
tloD  shows  that  the  objection  of  the  plaintiff 
in  error  to  it  is  confined  to  the  latter  clause. 
In  this  I  concede  that,  in  view  of  the  anthrax 
ity  in  the  Case  of  McGann,  supra,  the  court 
fell  into  an  error  in  Instructing  tiie  jury  that 
the  presence  of  Goodwin  at  the  scene  of  the 
late  fire,  and  actually  seeing  that  the  loss  of 
the  business  was  total  and  complete,  did 
away  with  the  necessity  of  proof  of  loss  by 
the  plaintiff;  but.  as  we  have  seen  that  there 
was  proof  of  loss,  which  was  not  only  com- 
plete and  sufficient  proof,  undisputed  by  the 
defendant,  but  that  tlie  incorporating  with  it 
a  reference  to  the  alleged  written  policy  Is 
urged  as  substantive  ground  of  defense  to 
the  action.  The  only  ground  of  contention 
against  the  proof  of  loss  is  that  it  was  not 
made  and  presented  In  limited  specified  time; 
M-bereas,  under  the  mle  in  McCann's  Case, 
we  have  not  t>een  able  to  sustain  that  objeO* 
tion.  The  error  of  the  court  below,  there- 
fore, worked  no  prejudice  to  the  plaintiff  In 
error.  The  instructions  given  by  the  court 
on  its  own  motion,  with  the  exception  of  the 
alwve,  meet  our  approval;  those  asked  the 
plaintiff  in  error,  and  refused  by  the  court, 
being  but  the  antithesis  of  those  given,  their 
refusal  Is  approved.  Other  points  raised  by 
the  bill  of  exceptions,  not  being  argued 
the  plaintiff  in  error  in  the  brief,  will  not  be 
furiher  considered.  Judgment  of  the  dis- 
trict court  is  affirmed.  The  other  judges 
concur. 


■  Lbvt  «.  FnisT  Kat.  Bank. 
(Supfwne  Court  of  Ntbrtu^  Oct.  4,  USB.) 
Prinoipu  aks  Aobnt  —  BA.inc8  aitd  BumiNO  — 

FOBOSBT. 

1.  A  principal  Is  bound  by  the  acta  of  tals  agent 
to  the  extent  of  the  appareDt  authority  oonfened 
OD  htm.   Webster  v.  Wray.  17  Neb.  B79,  34  N.  W. 

Rep.  207;  Lorton  v.  KusBell^ote,  112. 

3,  AcbeckdrawnbyJ. W.F.,paymaster,on J. 
O.  T.,  oBsiBtant  treasurer  B.  &  H.  B.  R.  Co.  la  Meb., 
to  the  order  of  F.  L.  D.,  was  presented  to  ttae  Na- 
tional Bask  of  H.  by  L.,  with  a  forged  inotorae- 
ment  of  the  name  of  F.  L.  D.  thereon,  and  the  mon- 
ey received  by  L.  from  the  bank,  which,  haviog  ao- 
couuted  to  F.  U  D.  for  the  amouDt  of  the  oheok. 
sued  L.  therefor.  Held,  that  L.  was  UaUOk 
{SvOabut  by  the  Court.) 

Error  from  district  conrt,  Adams  county; 
Gaslin,  Judge. 

Capp»  <C-  McOreary,  for  plaintiff  In  error. 
/.  B,  Cessna,  for  defendant  in  error. 

Cobb,  J.  This  cause  Is  bronght  to  this 
court  on  error  by  the  defendant  In  the  court 
below,  for  the  review  of  the  judgment  of  the 
district  court  of  Adams  county.  The  First 
National  Bank  of  Hastings  brought  an  ac- 
tion against  Mark  Levy,  alleging  that  it  Is  an 
organization  of  the  government  of  the  Unit- 
ed  States.  That  on  August  8.  1887,  the  de- 
fendant sold  a  bill  of  goods  to  a  person  un- 
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known,  who  represented  himself  as  F.  L. 
Dudley,  taking  in  payment  for  the  goods  a 
check  or  order  as  follows: 

"Koll  Faber,  Burlington  &  Missouri  B.  B. 
in  Neb.  No.  5.443. 

"Omaha.  June  30.  1887.  •90.00 

"J.  O.  Taylor.  Asst  Treasurer.  Pay  to  the 
order  of  F.  L.  Dudley  ninety  dollars.  Fay- 
able  at  the  Neb.  National  Bank.  Omaha, 
First  National  Bank,  Lincoln.  First  National 
Bank,  Deorer.   J.  W.  Flotd,  Paymaster. 

"Paid  Omaha.  Aug.  10, 1887. 

"Nebraska  National  Bank." 

Endorsed:  "Endorsements  mast  be  made 
in  ink,  most  be  technically  correct,  if  by  a  X 
should  be  witnessed,  and  restdeace  of  wit- 
nesses stated.  Signature  of  employe,  F.  L. 
Dudley.  Witness,  Myron  Abbott.  Besi- 
dence,  *  *  *  Pay  Omaha  National  Bank, 
Omaha,  or  order,  for  collection,  Aoc't  of  First 
National  Bank,  Hastings,  Nebraska.  Geo. 
H.  Pratt,  Cashier." 

Tliat  on  August  9th  the  defendant  sold  or 
procured  said  note  or  draft  to  be  sold  and  as- 
signed by  delivery  to  the  plaintiit.  the  de- 
fendant receiving  therefor  890  in  cash.  That 
the  draft  was  immediately  presented  tor  pay- 
ment, and  payment  refused,  for  the  reason 
titat  F.  L.  Dudley,  the  p^yee,  never  indorsed 
said  check*  draft,  or  order,  and  his  signature 
was  a  forgery.  That  on  Angost  15th  the 
platntlir  received  notice  of  the  rsf  nsal,  and 
gave  notice  to  the  defendant,  requesting  him 
to  redeem  the  draft,  and  pay  the  amount, 
which  he  refused  to  do.  Wherefore  tlie  plain- 
tiff asks  judgment  against  the  defendant, 
with  interest  on  the  amount  trom  August  9, 
1887.  The  defendant  answered,  denying 
each  and  every  all^tfon  of  tiie  plaintiff. 
TbeA  was  a  trial  to  the  court  without  a  Ju- 
ry, with  Qndings  for  the  plaintiff,  and  Judg- 
ment for  995.26  and  costs.  Tlie  defendant's 
motion  for  a  new  trial  having  been  over- 
ruled, the  cause  Is  .brought  to  this  court  on 
the  fidlowlngerrorn:  (1)  That  if  the  phdntiff 
was  entitted  to  recover  anything  in  the  court 
below  it  sliould  not  iiave  twen  for  a  greater 
sum  than' tlie  defendant  actually  received, — 
•6lS0;  (2)  that  the  judgment  Is  not  sup- 
ported by  evidence  that  the  plaintiff  sustained 
any  loss,  as  alleged  In  the  petition;  (3)  the 
Judgment  is  contrary  to  law,  and  not  sup- 
ported by  evidence;  (4)  that  the  evidence,  as 
shown  by  Exhibit  A,  establishes  the  fact 
that  the  plaintiff  never  lost  anything  as  al- 
leged, and  said  evidence  was  introduced  by 
the  plaintiff  on  the  trial  in  the  court  below; 
(5)  that  the  court  overruled  the  defendant's 
motion  for  a  new  trial. 

Il  appears  from  the  bill  of  exceptions  that 
in  August,  1887.  the  plaintiff  in  error  was 
engaged  in  keeping  a  gentlemen's  furnishing 
store  at  Hastings,  Adams  county.  In  this 
store  were  employed  Myron  H.  Abbott  as 
under-cierk;  Moses  H.  Levy,  brother  of  the 
proprietor,  as  "confidential  and  financial 
man,  and  general  manager  and  assistant 
book-keeper,  "in  the  proprietor's  absence.  On 
August  9tb,  the  proprietor  was  absent  In 


New  York  and  in  the  east  purchasing  mer- 
chandise for  the  fall  season's  trade.  The 
two  clerks.  Levy  and  Abbott,  were  present, 
in  charge  of  the  store,  when  a  man,  an  en- 
tire stranger,  came  in,  and  bought  of  Abbott 
a  bill  of  goods  amounting  to  67.07,  and  of- 
fered tlie  check  mentioned  In  payment.  Ab- 
bott took  the  check  to  Levy  to  ascertiUn  if 
there  was  any  money  in  the  drawer  to  cash 
it,  and  Levy  answered  there  was  not.  Ab- 
bott said  that  he  would  then  have  to  go  to  Uie 
bank  to  get  It  cashed,  and  Levy  said  ttiat  be 
{the  man)  would  have  to  sign  It.  The  man 
then  wrote  the  name  of  the  payee  of  the  check 
—as  that  of  his  own — on  the  Inok  of  It.  Ab- 
bott took  It  across  the  street  to  the  bank,  got 
it  cashed,  received  the  fall  amoui^  returned 
to  the  store  with  the  mon^,  took  out  the 
amount  of  the  bill  of  goods  sold,  and  gave  to 
the  customer  the  Imlance,  putting  the  #7.07 
•in  the  cash-drawer  of  the  store.  The  cus- 
tomer received  the  money,  left  his  packageof 
goods  in  the  store,  and  departed.  He  makes 
no  sutisequent  appearance  In  thetransat^oa. 
It  appeared  upon  the  cross-examination  of 
Abbott  on  the  triiU  that  he  signed  the  baift 
of  the  check  as  a  witness  to  the  stranger's 
signature.  The  check  was  forwarded  by  the 
bank  and  presented  for  payment,  August 
10th,  to  the  Nebraska  National  Bank  of  Omap 
ha,  and  by  it  refused.  The  oheok  was  identi- 
fied from  the  deposition  of  J.  D.  Taylor,  as- 
sistant treasurer  of  the  railroad  company 
on  whom  ft  was  drawn;  and  the  indorsement 
of  F.  L.  Dudley,  the  payee,  was  proven  to  be 
a  fot^y.  Upon  the  trial  in  the  distrlot 
court,  as  well  as  the  argument  <tf  counsel  in 
tilts  court,  the  point  relied  upon  seems  to 
have  been  the  want  ot  authority  of  Abbott, 
the  derk,  to  bind  his  employer,  the  plaintiff 
in  error,  or  to  create  a  liability  on  his  part, 
in  the  manner  and  by  the  means  set  out  In 
the  pleadings  and  proof.  The  witness  Ab> 
bott,  on  his  cross-examination,  was  asked  ttie 
question:  "State  as  to  whether  Mr.  Levy 
gave  any  instructions  as  to  how  the  business 
Should  be  conducted  in  his  absence.  Anaumr, 
He  said  we  stiould  be  careful  in  taking  cheeks 
to  know  the  signatures.  Queation.  Tous^ 
that  this  transaction  vras  without  the  knowl- 
edge or  authority  of  Mr.  Levy?  A.  He  was 
not  there,  but  he  knew  that  I  had  taken 
checks.  Q.  How  many  had  yon  taken  ?  A. 
I  could  not  tell.  Q.  What  one  check  had  you 
ever  taken?  A.  John  Blank's,  and  Bunzer 
Bros'.  By  the  Court.  Were  they  the  same 
cliecks  as  ttiis?  A.  No,  sir.  I  bad  taken 
this  kind  of  check,  thoufth.  Q.  By  tlie  Court. 
Do  you  say  that  yuu  took  checks  of  that  kind 
before  and  after  this,  and  that  Mr.  Levy 
knew  it?  A.  Tea,  sir."  The  defendant 
(plaintiff  in  error)  testified  that  the  witness 
Abbott  was  in  his  employ  as  a  boy  to  sell 
goods,  clean  out  the  store,  and  fix  up  the 
store;  that  he  had  no  charge  of  the  books  or 
of  the  business  whatever;  and  continued  his 
testimony  in  answerto  the  question:  "What 
authority  had  he  of  you  at  any  time  as  to  re- 
ceiving checks  in  paymwU  for  goods?  A. 
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He  never  had  any  authority.  I  never  al- 
lowed, when  I  was  in  the  store,  any  of  my 
clerks  to  receive  any  checks  whatever,  except 
they  turn  them  over  to  me  to  examine. "  The 
witness,  having  stated  that  he  waa  absent  at 
New  York  and  the  east  at  the  time  of  this 
occurrence,  was  nslted  the  further  question: 
"  What  instructions  or  orders,  if  any,  did  you 
leave  with  your  clerks,  before  you  went 
away,  as  to  the  taking  of  checks?  A.  I  told 
Abbott  and  anottier  clerk,  at  the  time  I  left, 
not  to  take  any  checks  whatever,  as  the  day 
before  I  heard  of  some  spurious  checks.  Also 
1  told  them  they  would  not  be  allowed  to  de- 
posit any  checks  in  the  drawer  for  selling 
any  merchandise,  and  charge  it  up  to  my 
money-orders  and  bank  business,  without 
permission  from  my  bead  clerk,  who  kept  the 
books.  Q.  Was  your  head  clerk  present?  A. 
Yes.  sir;  and  heard  it.  I  told  him  I  expect- 
ed him  to  see  to  It  in  every  respect.  Q. 
What  is  your  head  clerk's  name?  A.  Moses 
H.Levy."  On  cross-examination  he  stated 
that  he  left  Moses  H.  Levy  as  manager  of 
his  buBlneas;  that  he  liad  control  of  every- 
thing in  his  absence,  as  far  as  he  would  leave 
it  with  any  one.  Taking  alt  this  evidence 
together,  it  is  apparent  tiiat  there  was  au- 
thority in  Levy  and  Abbott — the  one  as  head 
clerk  and  man^^,  the  other  as  clerk  and 
saleeman— to  transact  sdl  the  business  of  the 
store,  and  of  its  retail  dealings.  Ajid  I  thi  nk 
it  must  be  conceded  that  Abbott  had  the  ap- 
parent authority  to  carry  the  check  to  the 
bank,  going  directly  from  the  chief  clerk  and 
manager  of  the  store,  and  acting  as  messen- 
ger in  having  the  check  cashed  at  the  bank. 
And  if  he  had  this  apparent  authority,  though 
the  real  authority  expressed  and  delegated  by 
the  plaintiff  In  error  did  not  extend  to  bank 
tnmauotions,  and  while  the  bank  and  its  of- 
flcen  liad  no  notice  of  any  limitation  placed 
upon  his  authority,  they  were  still  justified 
in  dealing  with  him  to  the  extent  of  his  ap- 
parent authority.  Therewaa  nothing  in  the 
transaction  itself  to  awaken  the  officer's  sus- 
picions of  ftaud  in  thechedc,  but  everything, 
on  the  face  of  it,  to  invite  ooufldence  in  its 
regularity. 

we  have  recentiy  examined  the  questions 
of  limited  and  of  apparent  agency  in  the  case 
of  Lorton  v.  Bussell,  ante,  112,  (at  the  pres- 
ent term,)  and  have  held  that  an  implied 
agency  in  the  necessary  transactions  of  an 
accustomed  business  Is  a  delegated  authority. 
I  therefore  come  to  the  conclusion  tliat  in 
thls  court  of  review  the  case  stands  the  same 
as  though  the  plaintiff  in  enoT  had  person^- 
ly  carried  the  check  to  Uie  bank  and  cashed 
it,  tiM  same  as  bis  clerk  and  agent.  Abbots 
did.  As  to  the  liability  which  the  law  de- 
volves npon  him  in  that  case  to  make  the 
check  and  ite  Indorsement  good,  there  can  be 
no  doubt.  The  question  involved  was  con- 
sidered and  decided  in  this  court  in  Bogera  v. 
Wadsh,  (which  was  twice  considered  and  re- 
ported,) 12  Neb.  28.  10  K.  W.  Bep.  467;  15 
Xeb.  809.  18  N.  W.  Bep.  135.  It  was  also 
before  the  supreme  court  of  Connecticut^  and 


decided  in  like  manner,  In  Terry  t.  BIssell,. 
26  Oonn.  23,  cited  by  defendant  in  error,  and 
which  furnishes  an  exiiaustive  argument, 
supported  by  numerous  citations  of  authority. 
The  case  of  Smith  v.  McNair.  19  Kan.  830. 
also  cited  by  counsel,  is  likewise  an'instruct- 
ive  and  convincing  precedent  in  support  of 
the  view  maintained.  The  judgment  of  the 
district  court  is  affirmed.  The  other  judges 
concur. 


Brxtton  et  oZ.  v.  Boter  et  at, 

(Supreme  Court  of  Nebrcuikti.   Oct.  4, 1889.) 

ASSIGNICBNT  rOB  BENEFIT  OT  CBBDITOBS— PRBPBR- 
BlfOBS. 

1.  The  evtdeoce,  wblota  1«  somewhat  oonfllot- 
log,  examined,  and  held  saffloient  to  sustain  tho 
finding  and  jad«meDt  of  the  district  court. 

3.  The  preference  by  a  debtor  of  e,  bona  fide 
creditor  to  ttie  ezclnaioa  of  other  creditors  la  not 
of  itaelf  necessarily  fraudulent. 

8.  The  question  as  to  the  validity  of  a  chattel 
mortgage  oootainlng  a  reeervatlon  of  the  surplas, 
after  the  sirtfsfaotlon  cA  the  debt  secored,  held  not 
to  be  in  the  oasa. 

(SyUobut  by  the  Court.) 

R.  M.  Snabely,  for  plaintiffs  in  eiTor.  ff. 
M.  Lamberttonf  Rittenhouae  A  Starr,  and 
H,  IF.  Keyea,  for  defendants  in  error. 

Beese,  0.  J.  This  Is  a  proceeding  In  er- 
ror to  the  district  court  of  Bed  Willow  coun- 
ty. On  the  25th  day  of  September,  1887. 
plaintiffs  filed  tbdr  petition  In  the  district 
court  for  the  recovery  of  the  sum  of  9898.30, 
with  Interest  thereon.  At  the  time  of  flUng 
the  petition,  an  affidavit  for  attachment  was 
filed,  alleging  as  the  ground  therefor  that 
"the  defendants  have  msigned,  remov^,  and 
disposed  of  a  part  of  their  property  with  In- 
tent to  defraud  their  creditors,  and  are  about 
to  assign  and  dispose  of  their  property  with 
intention  to  defraud  their  creditors,  and  are 
al>out  to  convert  their  property,  or  a  part 
thereof,  into  money,  for  the  purpose  qt  plac- 
ing it  beyond  the  reach  of  their  creditors." 
An  order  of  attachment  was  issued,  which 
was  nut  executed  by  levy  upon  property,  but 
by  serving  notice  of  garnishment  upon  L.  J. 
Holland,  the  First  National  Bank  of  Indlan- 
ola,  J.  W.  Dolan,  Metcalf  Bros.,  Lambert 
Jay,  uid  J.  W.  Montrose.  It  appears  that 
prior  to  the  issuance  of  the  orders  of  at- 
tachment, Boyer  &  Davidson  who  were  mer- 
chants in  Indianola,  having  become  indebted 
to  Holland  and  to  the  bank  to  the  extent  of 
$5,336.46,  executed  to  them  a  chattel  mort- 
gage on  the  stock  of  goods,  and  by  virtue  of 
whlcli  the  mortgagees  had  taken  possession. 
For  tlie  purpose  of  reaching  the  surplus  in 
the  Iiands  of  the  mortgagees,  the  proceeding 
in  garnishment  was  instituted.  The  defend- 
ants in  the  action  appeared,  and  filed  their 
motion  to  dissolve  the  attachment  and  dis- 
charge tlie  garnishees,  for  the  reason  that  the 
facts  stated  In  the  affidavit  on  which  the  at- 
tachment was  issued  were  untrue.  This 
motion  was  submitted  to  the  district  court 
upon  affidavits  tiled  by  the  parties,  and  was 
sustained,  the  attachment  discharged,  and  the 
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proceedings  In  garnishment  vacated.  From 
this  order  plalntiflls  prosecute  error  to  this 
coart. 

The  principal  contention  of  plaintifh  fn  er- 
ror is  that  the  findings  and  judgment  of  the 
district  court  are  against  the  clear  weight  of 
the  evidence,  and  are  contrary  to  the  law  of  the 
case.  There  are  other  assignments,  a  purtof 
which  will  be  npticed,  but,  as  we  understand 
the  case,  they  are  of  somewhat  minor  impor- 
tance. The  affidavits  upon  which  the  motion 
was  submitted  to  the  district  court  are  pre- 
served 1)7  a  proper  bill  of  excepltons,  but  are 
of  too  great  len^h  to  be  set  out  either  in  whole 
or  in  substance,  and  we  must  be  content  with 
giving  oar  eonclusion  as  to  the  established 
laot. 

We  ttiink  It  must  be  conceded  that  the 
mortfflgfi  above  referred  to  was  given  and 
taken  In  good  faith,  and  to  secure  actual, 
bona  flda  debts  for  money  before  that  time 
borrowed  bj  defendants  ot  the  mortgagees, 
or  the  payment  of  wtileh  had  been  assumed 
by  tliem.  Also  that  defendants  were  in- 
debted to  Baymond  Brae.  In  the  sum  of 
•2,090.27.  That  soon  after  the  execution  of 
the  mortgage*  Holland  and  the  bank  took 
possesion  of  the  mortgaged  property,  tinder 
the  mortgage;  and  that  by  the  execution  of 
the  mortgage  the  mortgagees  were  preferred, 
to  the  exclusion  of  other  creditors,  bat  that 
this  preference  was  not  necessarily  fraud- 
ulent In  fact.  Indeed,  this  mortgage  seems 
to  be  conceded  to  have  been  valfd,  and  by  the 
garnishment  proceedings  the  surplus  remain- 
ing after  its  payment  Is  ^1  that  plaintiff 
sou^t  to  recover.  Fending  the  attachment 
proceedings,  Baymond  Bros,  appeared  with 
their  claim,  and  it  was  agreed  that  they 
should  pnrehase  the  notes  and  mortgage  from 
Holland  and  the  bank,  and  that  defendants 
should  confess  judgment  In  thtir  fiivor  for 
the  amount  due  upon  their  account.  This 
arrangement  was  carried  out,  Baymond  Bros, 
paying  the  full  amount  doe  on  the  notes  and 
mortgage,  and  taking  an  assignment  thereof, 
witli  the  possession  of  the  property,  and  judg- 
ment being  confessed  by  defendants.  This 
confession  was  made  and  the  Judgment  ren- 
dered in  the  evening,  bat  we  think  that  tect 
is  fully  explained  by  showing  that  it  was 
made  to  depend  upon  the  negotiation  between 
Baymond  Bros,  and  the  b;ink  and  Holland, 
and  was  delayed  unUl  a  late  hour— rabout  10 
o'clock.  But  these  facts  could  hardly  be  con- 
sidered as  of  much  importance,  except  as 
they  might  tend  to  throw  light  upon,  and 
give  color  to,  the  previobs  conduct  of  defend- 
ants, HS  they  occurred  after  the  Issuance  of 
the  order  of  attachment.  This  must  also  be 
said  of  other  parts  of  the  vase,  and  need  not 
be  further  noticed  us  of  primary  importance. 
There  is  no  doubt  but  that  it  was  the  purpose 
of  defendants  to  aid  Holland  and  the  bank, 
as  well  as  Baymond  Bros.,  In  preference  to 
other  creditors.  In  the  collection  of  their  de- 
mands. This,  where  not  accompanied  with 
a  dishonest  purpose, — the  debts  being  bona 
fld«, — is  not  traudnient,  for  a  debtor  has  the 


right  to  prefer  his  actual  honaflde  creditors, 
and  of  itself  would  not  sustain  an  attach- 
ment. There  is  proof  of  conduct  on  the  part 
of  defendants  after  the  institution  of  the  at- 
tachment suit  which  appears  at  least  un- 
friendly to  plaintiffs,  but.  in  tlie  face  of 
the  explanatory  evidence  offered,  it  is  not 
sufficient  to  warrant  the  court  in  reveraing 
the  judgment  of  the  district  court.  The  evi- 
dence was  also  somewhat  conflicting,  and 
for  this  reason,  we  should  hesitate  to  inter- 
fere with  the  findings  of  the  trial  court.  We 
are  unable  to  find  any  convincing  proof  In 
the  record  that  any  of  the  partnership  ass^ 
were  secreted  at  the  time,  or  disposed  of 
fraudulently,  or  converted  into  money  wfth 
any  fraudulent  intent,  or  that  any  intention 
of  converting  the  property  Into  money  for 
the  purpose  of  placing  it  beyond  the  reach  <tf 
the  creditors  of  defendant  existed.  It  is  also 
contended  that  the  reservations  contained  in 
the  mortgage,  that  the  money  remaining  aft- 
er the  payment  of  the  debts  should  be  paid 
"on  demand  to  the  parties  of  the  first  part, 
pro  raUif**  rendered  the  mortgage  fraudulent 
as  to  creditors  of  the  mort^gor  other  than 
the  mortgagee.  As  it  is  not  sought  to  at^ 
tack  the  mortgage,  as  against  the  mortgagees, 
we  are  at  a  loss  to  see  how  that  question  can 
arise  here.  If  the  mortgage  is  valid  as  to 
the  parties  to  it,  against  the  creditors  of  the 
mortgagor,  it  must  be  conceded  that  it  is 
valid,  and  not  fraodolent,  so  far  as  this  case 
is  oonoerned.  Were  this  an  attack  upon  the 
mortgage  itself  as  fraudnlent  and  void,  the 
question  wonld  be  presented  for  decision  be- 
tween plaintiffs  in  error  and  the  mort^gees. 
Bat  that  is  not  this  ease.  The  judgment  of 
the  district  court  Is  ttierefore  afiinned.  The 
other  judges  concur. 


KOLLKAHPBR  V.  WTATT  «t  OZ. 
(9uprem«  Court  of  NAtoOul  Oct  4, 188B.) 

RfPLBTlM — PLBADIKG — AmBNDMBNT. 

1.  la  the  stBdsvit  for  repleTin  and  ori^&al  pe- 
tltioa  the  property  was  desoribed  as  seven  bead 
of  horaes, "  markod  hj  oertoin  braods,  set  out.  In 
the  amended  petition,  with  other  deBorlptive 
term*,  three  were  described  as** three  mares, "set- 
tioR  oat  the  brands  as  in  the  orletnal ;  three  others 
as  "'three  horses, "  setting  oat  ue  brands  as  la  the 
origtnal;  and  one  as**one  0(>lt,'*also  setting  out 
the  brand  thereon.  Held,  there  was  no  departare. 

3.  iQBtruoUons  given  and  rtfased,  as  stated  In 
the  opinion,  oonsldmd,  and  held  properly  g^ven 
and  refased. 

8.  The  judgment  examined,  and  found  suffi- 
cient. 

iSyUfOniM  hy  the  Court.) 

H.  M.  TJttley,  for  plaintiff  in  error.  U. 
F.  Harrington,  for  defendants  in  errinr. 

Cobb.  J.  This  case  Is  brought  on  error 
from  the  district  court  of  Holt  county.  It 
was  an  original  action  in  replevin  for  the 
possession  of  seven  bead  of  horses,  tried  to  a 
jury  in  the  county  court  of  Holt  county,  with 
judgment  for  the  defendant,  and  appealed  by 
the  plaintiffs  to  the  district  court.  The  plain- 
tiffs there  alleged  that  they  were  the  owners 
and  entitled  to  the  possession  of  seven  hMd 
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of  faorsea,  marked  on  the  left  bip  with  an 
open  A,  branded  thas»  A  :^  three  of  which 
have  the  M  cross,  branded  thus.  "M,"  and 
valued  at  8100  each.  That  the  defendant 
wrongfully  detained  the  propei-ty  from  the 
possession  of  the  plalntifb,  and  had  wrong- 
fully detained  the  same  for  60  days  llist  past, 
to  the  damage  of  the  plaintiffs,  $100.  And 
the  plaintiffs  pray  judgment  for  the  return  of 
the  property,  or  for  the  value  thereof, and  for 
damages  and  costs.  The  defendant  demurred 
to  the  petition  on  the  grounds  that  the  facts 
alleged  did  not  entitle  them  to  judgment,  and 
that  the  property  clainoed  by  plaintifts  was 
not  sufficiently  described  to  warrant  taking 
any  testimony  as  to  the  ownership  of  the 
same;  which  demurrer  was  sustained,  and 
the  plaintiffs  were  given  leave  to  amend  their 
petition,  alleging  that  they  are  copartners, 
doing  business  in  Nebraska  under  the  firm 
name  of  Wyatt  &  Abbington.  That  they 
are  Uie  owners  of,  and  entitled  to  the  imm^ 
diate  possession  of,  the  following  property: 
Seven  horses,  branded  open  A,  thus,  "a*"  on 
the  left  hip,  and  more  particularly  described 
as  one  bay  mare  branded  open  A,  thus.  '*  a  •" 
on  ieft  hip,  and  M  cross,  thus,  "  on  1^ 
hip;  one  bay  mare,  branded  open  A,  thus, 
"  A ."  on  left  hip,  and  M  cross,  "  V' "  <*n  left 
bip.  Said  two  mares  are  the  only  bay  mares 
with  said  brands  in  possession  of  defendant. 
Also  two  white  horses,  branded  open  A,  thus, 
"  A I "  on  left  hip,  being  the  only  white  horses 
with  said  brand  in  the  poesession  of  defend- 
ant. Also  one  dark  brown  mare,  branded 
open  A,  thus,  "  A  •"  on  left  hip,  being  the 
only  dark  brown  mare  with  said  brand  in  the 
possession  of  defendant.  Also  one  brown 
horse,  branded  open  A,  thus,  "At"  on  left 
hip,  being  the  only  brown  horse  with  said 
brand  In  the  possession  of  defendant.  Also 
one  yearling  colt,  branded  open  A,  thus,  "  a*" 
on  left  hip,  being  the  only  yearling  colt  with 
said  brand  in  the  possession  of  defendant, — of 
the  value  of  $700;  all  of  said  property  being 
detained  and  kept  by  the  defendant  in  Holt 
county.  Neb.,  and  being  the  same  taken  on 
an  order  of  replevin  In  the  county  court,  and 
described  in  ttie  plaintiffs*  affidavit  for  re- 
plevin. The  defendant's  motion  to  strike  out 
the  amendment  was  made  on  the  grounds: 
(1)  That  it  states  a  different  cause  of  action 
from  the  one  in  court  below;  (2)  thatfromit 
It  appears  that  the  property  in  controversy  is 
not  the  same  as  described,  in  the  couil:  below, 
in  the  affidavit  and  officer's  return;  (3)  that 
the  issues  are  not  now  the  same  as  in  the 
court  below, — which  was  overruled.  The  de- 
fendant answered,  denying  each  and  every 
allegation  of  the  amended  petition.  There 
was  a  trial  to  a  jury,  and  a  verdict,  with 
findings  that  the  right  of  property,  and  the 
light  of  possession  thereto,  at  the  commence- 
ment of  this  action,  were  in  the  plaintiffs, 
assessing  damages  at  one  cent.  The  special 
findings  of  the  jury  were:  (1)  That  the  plain- 
tiffs, previous  to  the  action,  demanded  of  the 
defendant  possession  of  the  property  in  con- 
troversy in  person;  (2)  that  previous  to  the 


action  the  defendant  advised  the  plaintiffs  to 
bring  a  r^levln  suit  to  recover  possession  of 
the  property  involved;  (3)  that  the  defendant 
refused  the  plaintiffs  absolutely  to  deliver  th« 
property  ia  controversy  to  them,  either  with 
or  without  proof  of  plidntiffs'  owneiBhlp; 

(4)  that  the  defendnnt  refused  to  deliver  pos- 
session of  the  property  to  the  officer  with 
process  without  the  service  of  the  process; 

(5)  that  the  plaintiffs  made  demand  before 
the  beginning  of  this  action,  and  the  defend- 
ant  refused  to  give  p<»session  of  the  property 
involved;  (6)  that  the  plaiutifCs,  in  making 
their  demand  of  defendant  for  the  possession 
of  the  property,  reasonably  explained  their 
claim  thereto.  Additional  special  finding: 
That  the  property  described  in  the  petition 
and  in  the  evidence  Is  the  same  identical 
property  described  In  the  affidavit  of  replevin, 
and  taken  on  the  order  of  replevin  in  the 
county  court  of  Holt  county.  The  defend- 
ant's motion  for  a  new  trial  was  overruled, 
and  judgment  for  the  plaintiffs  entered  on 
the  verdict,  to  which  the  plaintiff  in  error 
duly  excepted  on  the  record,  and  brings  the 
cause  to  this  court  on  an  assignment  of  er- 
rors in  his  petition,  numbering  20. 

The  first  point  presented  and  argued  is 
that  the  court  eiTed  in  overrulingthe  defend- 
ant's motion  to  strike  out  the  plaintiffs' 
amended  petition;  imd  he  states  the  substance 
of  his  motion  to  be  that  the  property  described 
In  the  amendment  is  not  the  same  property 
mentioned  in  the  original  petition  and  the 
affidavit  in  replevin.  If  the  plaintiff  in  error 
is  correct  in  the  proposition,  that  the  plaintiffs 
below  declared,  in  and  by  their  amended  peti- 
tion, for  different  articles  of  property  in  fact 
from  those  deacribed  in  the  affidavit  for  re- 
plevin, on  which  the  suit  was  predicated, 
then  it  must  be  conceded  that  the  objection 
is  well  taken,  and  ttiat  error  obtained.  But. 
on  the  other  hand,  if  the  amendment  described 
the  same  pi-operty  by  an  additional  and  more 
particular  description  merely,  then  the  point 
of  error  does  not  seem  to  be  well  taken ;  and 
this  is  the  conclusion  to  which  I  have  arrived 
upon  a  careful  examination  of  the  two  alter- 
natives. I  do  not  propose  to  elaborate  ihe 
point.  The  petition,  wliich  is  but  little  more 
than  a  copy  of  the  plaintiffs'  affidavit,  as  wuli 
as  the  amendment,  is  set  forth  in  the  state- 
ment, and  will,  I  think,  fully  justify  the 
conclusion.  It  is  true,  as  stated  by  counsel, 
that  by  the  affidavit  and  original  petition  the 
property  is  described  as  "seven  hend  of 
horses,"  marked  with  certain  brands,  and  in 
the  amendment,  among  other  descriptive 
terms,  three  are  described  as  mares  witli  the 
same  brands,  three  horses  with  the  same 
brands,  and  one  colt  with  like  brand.  The 
generic  term  "horse"  includes  the  three 
species  described  as  horse,  mare,  and  colt; 
hence  Is  but  a  more  general  description  of 
the  same  animals,  and  does  not  inclndeother 
and  different  animals  not  marked  with  the 
same  brand.  In  cases  where  ttie  identity  of 
property  is  the  principal  point  of  controversy, 
specific  ami  technical  description  ot  articles 
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is  ftequently  denned  neeoiBary,  bat  the  exi- 
gencies of  this  case  call  only  for  a  oonaiBtent 
and  convinidng  deaeription.  The  platntifflB 
claim  to  be  entitted  to  the  posaeealon  of  cei;- 
iafn  llTftetock  of  Uie  hone  kind,  foand  In 
the  posseBsion  of  defendant,  which  claim  Is 
denied.  The  right  of  posaeasion  was  the  sole 
qiieetion  to  be  determined  by  the  jury,  and  it 
was  only  necessary  to  couple  ttwtr  inquiry 
with  the  identical  property,  and  not  with 
property  answering  to  technical,  equine  de- 
scription. And  while'ltis  not  toy  purpose 
to  decide  qneetlons  not  presented,  I  think  it 
will  appear  clearly  that  the  error  is  insignif- 
icant, by  the  observation  tliat  the  ori^nal 
petition  demurred  to  waa  fully  sufficient  for 
the  purposes  of  recovery  in  this  case.  The 
amendment,  however,  was  no  departure  from, 
but  waa  a  restatement  of*  the  original,  with 
unimportant  additions;  and,  while  unnecM- 
sary,  aa  I  concave,  it  ia  open  to  no  objection. 
While  we  overrule  the  objeotion  as  inapplica- 
ble in  this  instance,  we  fully  concede  the 
point  made  by  counsel,  and  the  correctness 
4rf  tlie  rale  which  he  citea,  "that  on  the  trial 
of  a  cause  appealed  to  the  district  coart  the 
same  issues  should  be  presented  as  were  pre- 
sented In  the  court  from  Whose  judgment  the 
appeal  was  taken." 

The  second  error  presented  is  that  the  court 
erred  In  admitting  any  evidence  whatever 
on  the  part  of  plalntifh,  for  the  reason  that 
the  issues  presented  in  th^r  amended  petition 
were  different  and  oontrary  from  those  tried 
in  the  court  below.  If  I  am  correct  in  the 
views  expressed,  it  Is  but  necessary  to  refer 
to  that  fact  to  dispose  of  this  error  without 
farther  consideration. 

The  third  error  is  th^  the  court  erred  in  re- 
oeiving  any  evidence  to  prove  the  allegation 
of  plaintiffs,  for  the  reason  that  their  original 
petition  did  not  describe  any  property  with 
sufficient  identity  to  warrant  the  court  In 
taking  oral  testimony  to  prove  the  ownership; 
or,  in  other  words,  "was  losuGBcient  tosup- 
pOTt  a  jadgment."  It  was  probably  with 
this  view,  and  in  consideration  of  the  au- 
tborities  cited  in  support  of  it,  that  the  court 
below  sustained  the  demurrer  to  the  original 
petiUott.  If  so.  then,  as  I  have  aaid.  in  my 
opinion  the  original  petition  was  sufficient; 
but,  if  not,  and  the  amendment  was,  as  I 
conceive  it  to  be,  only  an  elatwration  and  ex- 
tension of  tlie  original,  and  not  a  departure 
from  it,  no  objection  on  that  behalf  Is  com- 
petent to  be  taken;  and  it  waa  upon  that  that 
the  cause  was  tried  in  the  district  court. 

The  fourth  error  is  simply  a  reetatlng  of 
tbe  same  proposition,  and  need  not  be  again 
considered. 

The  next  presented  in  the  brief  is  designat- 
ed the  tenth,  and  is  directed  to  the  refusal  of 
the  •court  to  give  the  fifth,  sixth,  seventh, 
eighth,  ninth, eleventh,aDd  thirteenth  instruc- 
tions to  the  jury,  asked  for  by  tiie  defendant 
below,  the  plaintiff  in  error.  The  court  on 
Its  own  motion  charged  the  Jury  In  flvein- 
structions.  In  the  first  and  second  it  stated 
fully  and  Impartially  the  issues  found  and 


Joined  by  the  pleadings,  and  also  that  the  bur- 
den of  proof  devolved  on  the  plaintiffs,  by  a 
preponderance  of  all  the  evidence,  that  at  the 
time  of  the  oommenoement  of  the  suit  thay 
were  the  owners  and  were  entitled  to  the  Im- 
mediate pmaesslon  of  the  property  described 
in  the  first  paragraph  of  the  instructiont  and 
that,  if  the  pkiiimflb  had  so  established  their 
case,  they  should  find  for  them;  but  that,  if 
the  plaintlffii  had  not  proves  by  such  pre- 
ponderance of  evidence  that  at  the  time  and 
before  the  bringing  of  this  action  they  were 
the  owners  and  entitled  to  the  immediate  pos- 
session of  said  property,  they  should  find  for 
the  defendant.  That  the  real  question  was 
whether  the  plaintifls  were,  at  the  commence- 
ment of  the  action,  entitled  to  the  Immedii^ 
poBsessiim  of  tbe  property.  If  th^  were  not. 
the  jury  should  find  for  the  defendant,  for  the 
sufficient  Twsfm  that  he  was  found  In  the 
possession  of  It  at  tbe  commencement  of  the 
suit.  (3)  That  property  stolen  may  be  recov- 
ered by  tbe  owner  from  any  in  whose  posses- 
sion it  maybe  found,  and  If  the  Jury  believed 
from  evidence  that  the  pbiintiffs  at  the  begin- 
ning of  this  action  were  the  owners  and  en- 
titled to  the  immediate  possession  of  the  prop- 
erty, and  that  the  same  had  been  stolen  from 
them  in  tbe  county  of  Cheyenne.  Neb.,  and 
driven  to  the  premisea  of  defendant  in  Holt 
county,  then,  though  the  defendant  may  have 
purchased  and  paid  for  the  same  in  perfect 
good  faith,  the  jury  should  find  for  the  plain- 
tiffs. (4)  That  the  Jury  will  be  required  to 
answer  whether  the  plaintiffs  made  a  demand 
for  the  possession  of  the  property  Ijefore  the 
beginning  of  tliis  suit;  and  in  determining 
that  question  they  will  ronslder  all  the  evi- 
dence tending  to  show  a  conversation  between 
plaintiffs'  representative  Hnt^  defendant  be- 
fore this  action  was  begun;  and  if  they 
Ueve  from  the  evidence  that  t)efore  tiie  be- 
ginning of  the  suit  defendant  was  Informed 
by  tbe  plaintiffs,  or  one  of  theic  partners,  that 
the};  were  the  owners  of  the  property,  and 
claimed  possession  of  it  without  suit,  this 
would  justify  the  jury  in  6nding  that  a  de- 
mand had  been  made  for  poesession  of  the 
property  before  suit  was  b^uii;  or  if.  during 
such  conversation  Iwtween  a  membtir  of  plain- 
tiffs* firm  and  defendant,  before  suit,  such 
partner  informed  defendant  that  plaintiffs 
were  the  owners  of  tlie  property,  and  de- 
sired possession  of  It,  and  defendant  refused 
to  give  it  up  without  suit,  then  the  facts 
would  Jnstify  the  jury  in  finding  that  a  de- 
mand WHS  made;  or  if  they  believe  ttiat  dur^ 
ing  such  a  conversation  between  said  parties, 
iiefore  suit,  that  the  defendant  advised  the 
plaiutlffs  to  begin  an  action  of  replevin  to  rfr- 
cover  possession  of  the  property,  after  having 
been  informed  ttiat  the  plaintiffs  were  the 
owners  and  desired  possession  of  the  same, 
with  a  reasonable  explanation  of  their  claim, 
then,  from  such  facts  or  conversatipn,  the 
jury  might  find  that  a  demand  had  been  made 
previous  to  the  bringing  of  the  suit.  (5) 
That  possession  of  personal  property  waives 
a  presumption  of  ownership  in  the  person  in 
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posaesrion,  whteh  may  be  OTercome  by  evi- 
dence; and  tbe  jury  will  give  the  defendant 
the  benefit  of  auoh  presumptfon  on  aoeount 
of  his  possesalOD  of  the  property  at  the  be- 
ginning of  this  suit,  and  on  account  of  the 
pOMession  of  defendant's  vendor,  if  aocb  pos- 
seeslon  baa  been  proven;  but  if  ttie  plaintifh 
have  proven  by  h  preponderance  of  all  the  evi- 
dence that  at  the  time  fa  the  brii!«ing  of  the 
Bult  they  were  tbe  owners  and  entitled  to  tbe 
Immediate  posaeaalon  of  the  property,  then 
such  poaaesaion  of  the  defendant,  or  of  bla 
vendor,  would  be  of  no  avail,  and  the  jury 
Bhonid  find  for  the  plalntifb.  If.  bowerer, 
the  plaint! jfa  have  not  made  out  th^r  case  by 
a  preponderance  of  all  tiie  evidence^  then  the 
possession  alone  of  defradant  would  entitle 
him  to  prevail,  and  the  verdict  would  be  for 
d^endant. 

The  court  alao,  at  the  request  of  the  de- 
fendant, gave  to  the  jury  six  additional  tn- 
atructiona.  In  the  first  wa%  reatateJ  the 
iaanea  of  the  caae.  In  tbe  aeoond,  that  they 
were  the  aole  judges  of  the  credibility  of  wit- 
nesses, and  of  the  weight  to  be  given  to  e»ch 
and  all  of  tbem,  and  were  not  bound  to  take 
the  testimoDy  of  any  as  absolutely  true,  if 
from  all  tlie  evidence  they  did  not  believe  it. 
and  should  not  do  so,  if  satisfied  from  all  the 
facta  and  circumstances  that  such  witness 
is  mistaken  in  tbe  matter  testified  to.  In  the 
third,  that  the  preponderance  of  evidence  is 
not  alone  determined  by  the  number  of  wit- 
nesses testifying  to  particular  facts;  and  in 
determining  that  preponderance  that  the  jury 
were  to  consider  the  opportunltiea  of  tbe  wit- 
nesses for  seeing  or  knowing  that  to  which 
they  testified,  their  conduct  and  demeanor 
while  testifying,  tlieir  interest  or  unconcern 
in  the  result,  the  probability  or  improbability 
of  the  truth  of  their  statements,  in  view  of 
all  other  facts  and  circumstances  of  the  trial, 
and  from  all  of  these  considerations  deter- 
mine upon  which  aide  are  the  weight  and 
preponderance  of  the  evidence.  In  the  fourth, 
that,  while  the  statute  renders  parties  to  a 
suit  competent  witnesses,  the  jui7  are  the 
judges  of  the  credibility  and  weight  of  their 
testimony;  and,  in  determining  both,  the  fact 
that  they  are  interested  in  the  result,  if  it  so 
appears,  may  be  taken  by  the  jury,  and  be 
given  only  such  weight  as  they  think  it  en- 
titled to,  under  all  tbe  circumstances  and 
evidence  of  the  case,  and  in  view  of  tbe  in- 
terest of  the  witness.  In  the  tenth  of  the 
series,  llfth  given,  the  jury  were  again  in- 
structed aa  to  the  preauraptions  arising  from 
derendant'a  posaession  of  tbe  property  at  the 
time  of  the  bringing  of  the  auit,  and  that  un- 
less and  until  the  plaintiffs  shall  have  estab- 
lished their  right  to  the  same,  and  if  the 
plaintiffs  had  failed  to  establish  such  right, 
they  would  find  for  the  defendant,  whether 
he  offered  any  evidence  or  not.  In  the 
twelfth  of  the  series,  sixth  given,  that  a  de- 
mand by  the  officer  who  served  the  writ,  or 
a  demand  of  the  plaintiffs  at  that  time,  would 
be  too  late ;  that  the  demand  must  be  made 
before  any  process  is  issued.  ' 


Aa  before  stated,  the  court  refused,  of  the 
defendant's  series,  Nos.  5,  6,  7,  8, 9,  11.  and 
18.  In  the  fifth  the  court  was  asked  to  In- 
struct thattbe  defendant,  b^ng  in  possession, 
was  presumed  to  be  the  owner,  and  would  be 
protwted  in  such  possession,  and  no  defect  in 
title  would  warrant  the  Jury  In  giving  the 
property  to  the  plalntifb,  who  must  rely 
solely  on  the  strength  of  their  own  title,  to  be 
proven  by  a  preponderance  of  the  evidence. 
This  was  properly  refused.  A  anffldent  rea- 
son la  that  the  jury  had  been  twice  chai^ped 
on  the  subject. — first  by  the  court  vtriuntahly. 
and  again,  at  tbe  defendanVs  request,  in  the 
tenth  instruction.  In  the  sixth,  to  repeat 
substantially  tbe  presumptions  in  ftivor  of 
the  defendant's  possession  of  the  property 
which  had  been  t  wice  givm  and  once  refnaed, 
and  was  deemed  superaogatton.  In  tbe  sev- 
enth, the  fifth  and  siicth  were  repeated,  and 
was  neoessarlly  refused.  In  the  eighth,  that 
it  was  not  enough  that  the  plalnUfb  proved 
themselves  the  owners  of  and  entitled  to  the 
possession  of  property  of  the  same  kind,  qual- 
ity, and  of  like  description  of  that  In  oontro- 
veray,  but  muat  prove  by  a  preponderance  of 
the  evidence  that  they  are  the  owners  of  the 
identical  property. '  I  see  no  objection  to  the 
affirmative  of  this  proposition,  but  the  correl- 
ative ot  it  had  already  been  given  in  better 
sense,  and  less  objectionable  form.  It  doee 
not  state  the  law ;  nor  is  it  true,  aa  a  maxim, 
that  the  ownership  of  proper^  muat  neoes- 
aarily  be  proven  to  maintain  theactlon  of  r^ 
plevin.  But  the  right  to  its  immediate  pos- 
session must  always  be  proven  to  abide  in  the 
plaintiffs  to  enable  him  to  recover.  It  by  no 
means  follows  that  the  general  owner,  and  no 
other,  is  entitled  to  the  immediate  possession 
of  property.  There  was  no  error  in  the  re- 
fusal to  give  the  instruction  in  the  language 
presented.  In  the  ninth,  that  the  fact  that 
defendant  bought  the  property  of  a  stnuiger, 
who  had  left  the  country,  raised  no  presump- 
tion that  the  property  was  stolen  by  the 
atranger.  Having  it  in  poaaesaion,  he  was 
presumed  to  be  the  owner,  until  the  contrary 
is  shown.  The  law  of  tbia  proposition  had 
been  sufficiently  given.  Its  terms  were  ob- 
jectionable, as  being  voluntary  and  argn- 
mentative,  and  were  properly  refused.  In 
the  eleventh,  that  if  the  jury  find  that  the 
defendant  came  lawfully  into  possession  of 
the  property  they  should  find  for  defendant, 
unless  they  further  find  that  the  plaintiffs, 
prior  to  the  bringing  of  the  suit,  made  a  de- 
mand for  the  property,  and  the  defendant  re- 
fused to  surrender  it.  The  court  bad  fully 
and  impartiaily  charged  the  j  ury  on  tbe  prop- 
ositions of  possession  and  demand  for  posses- 
sion of  the  property,  and  the  application  of 
the  evidence  therein.  No  further  instruc- 
tions seem  to  have  been  needed.  Had  it  been 
of  importance,  the  instruction  presented  was 
objectionable,  for  it  was  not  necessary  to 
prove,  in  any  alternative,  that  tbe  defendant 
refused  to  surrender  tbe  property  on  demand. 
That  be  failed  to  surrender  it  is  all  that  need 
appear.   And  in  the  thirteenth  the  oourt  was 
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a^fld  to  Inatniot  that  If  the  Jaiy  fonnd  thnt 
a  dentand  was  made  for  the  property,  and 
ft>aDd,  further,  tfai^  the  refusal  to  surrender 
poaseesion  was  aeocHnpanled  with  a  statement 
by  defendant  that  he  would  surrender  It  upon 
reasonable  proof  of  plHtntlfts'  right  to  tt.  and 
should  find  further  that  the  action  was  b^un 
before  such  reasonable  proof  was  furnished, 
then  they  wouM  find  for  the  defendant;  that 
the  demand  must  be  certfUn,  and  the  refusal 
absolute.  As  before  said,  the  jury  had  been 
Impartially  charged  on  this  hraneb  of  the  case, 
and  on  these  propositlona.  It  was  not  error, 
therefore,  to  have  refused  fnrthra  tnstrno- 
tlona  thereon.  Again,  also,  as  has  been 
stated,  it  Is  not  belieTcd  to  be  the  law  that  a 
r^usal  must  be  absolute  in  such  case.  It  Is 
the  failure  to  comply  with  the  demand  which 
constitutes  the  right  of  action,  not  the  mer- 
etricious words  which  precede  the  ^lure. 
Upon  the  whole  case,  the  Jury  was  fairly  in- 
structed; and  there  does  not  appear  to  have 
been  the  errors  alleged,  in  ^ving  and  refus- 
ing instructions  by  the  court. 

The  nineteenth  and  last  assignment  pre- 
sented and-ai^ued  by  counsel  in  the  brief  is 
Chat  the  oourt  erred  in  not  rendering  judif- 
ment  for  the  possessiou  uf  ths  property.  If 
it  were  admitted  that  the  Judgment  In  favor 
of  the  plaintiffs  fa  not  as  ample  as  it  should 
have  been,  the  question  would  then  arise 
whether  the  plaintiff  in  error  Is  prejudiced 
thereby,  and  we  answer  that  ha  is  not  But 
the  Judgment  is  believed  to  be  sufficient. 
Section  192  of  the  Code  provides  that  "in  all 
cases  when  tlie  property  lias  been  delivered 
to  the  piainttff,  where  the  Jury  shall  find  for 
the  plaintiff  on  an  issue  Joined,  or  on  Inquiry 
of  damages  upon  a  Judgment  by  default, 
they  shall  assess  adequate  damages  to  the 
plaintiff  for  the  lUegal  detention  of  the  prop- 
•erty;"  for  whlcti,  with  costs  of  suit,  thecourt 
shall  render  Judgment  for  the  plaintiffs. 
This  Is  the  only  judgment  provided  for  in 
this  case,  and  It  is  believed  to  be  sufficient. 
The  property  having  already  been  delivered 
into  the  possession  of  the  plaintiffs,  the  law 
leaves  it  there;  and,  possession  being  the  on- 
ly ground  of  controvers/,  the  labor  of  the 
law  is  at  an  end.  The  judgment  of  the  dis- 
trict court  is  affirmed.  The  other  Judges 
conenr. 


Statb  CO  rei^  Bteybhb  «.  CaB0OM. 
(fiupfwme  Court  of  NOmaka.  Oct  4, 1880.) 

SXEHPTION— WliVn. 

1.  Where  the  property  of  a  debtor,  who  is  the 
head  of  a  family,  is  leTied  npon  by  the  Bherllf  by 
aothortty  of  an  order  of  sttaohment,  and  advertdsea 
to  be  sola  to  satisfy  the  jadgmeut  obtained  In  the 
attachment  proceedings,  suoh  jadgment  and  order 
of  tale  will  not  deprive  him  of  the  right  to  olaim 
the  property  as  exempt  from  ezeoutton,  under  the 
provisions  of  sections  531  and  S2S  of  the  Civil 

8.  The  fact  tiiat  relator,  who  was  the  head  of  a 
fiunlly,  transfMred  the  property  to  his  wife,  who 
institnted  an  actioa  of  replevin  against  the  officer 
making  the  levy,  bat  was  unsuccessful  in  her  suit^ 
the  property  bei^g  held  to  be  that  of  her  husband, 
will  not  derive  the  debtor  of  the  benefit  of  the 


exemption  laws,  even  though  he  jnsyhava  teatlflsd 
upon  the  trial  tiiat  the  property  t>elonged  to  Us 
wife,  and  that  he  had  no  interMt  in  It. 
(Si/IIobus  bv  the  CoutU) 

MancUmtta. 

J,  P.  Mattli  and  F.  B.  Sontsthotpet  ftnr 
relator.  W.  V.  Fijteld,  /.  D.  Canon,  and 
W.  C.  Sloan,  for  respondent. 

Bekbb,  0.  J.  This  is  an  apidloatlon  to 
this  court  In  the  exercise  of  Its  original  Juris- 
diction for  a  peremptory  writ  of  mandamut 
to  respondent,  who  is  the  sheriff  of  Fillmore 
oonnty,  requiring  him  to  appraise  certain 
personal  properties,  which  have  Iwen  levied 
upon  by  him  as  the  property  of  relator,  in 
order  that  $500  worth  of  said  property  may 
be  set  off  to  relatw  as  exempt  in  lieu  ot  a 
homestead,  it  being  alleged  that  he  has  neither 
lands,  town  lots,  nor  nouses  subject  to  ex- 
emption. It  is  alleged  that  certain  Judg- 
ments have  been  rendei-ed  against  relator, 
and  that,  after  the  levy,  he  lud  filed  an  in- 
ventory in  the  court  where  the  Judgment  was 
rendered,  and  requested  the  appraisement  ot 
the  property;  but  that  respondent  had  re- 
fused to  comply  with  the  request,  and  was 
proceeding  to  sell  the  property  to  satisfy  the 
Judgment  referred  to.  By  the  answer  of  re- 
spondent it  la  admitted  that  he  Is  the  sheriff 
of  Fillmore  county,  and  that  the  relator  is  the 
head  of  a  family,  a  resident  of  this  state,  and 
that  he  has  neither  lands,  town  lots,  nor 
houses  subject  to  exemption  under  the  laws 
of  this  state;  but  it  is  alleged  that  the 
suits,  when  originally  instituted  against  re- 
lator for  the  purpose  of  procuring  Judgment, 
were  accompanied  by  orders  of  attachment 
which  had  been  levied  upon  the  property,  ami 
that,  subsequent  to  such  levy,  the  causes 
were  heard  in  oourt,  at  which  relator  ap- 
peared, and  that  he  made  no  objection  to  the 
levy  upon  the  property,  by  an  effort  to  dis- 
charge the  attachment  or  otherwise;  that  he 
consented  tojudgmentbelngrendered  against 
him;  iittd  that  he  is  now  estopped  to  insist 
upon  the  exemption.  This  contention  is 
based  principally  upon  the  cases  of  State  v. 
Sanford,  12  Neb.  425.  11  N.  W.  Rep.  868, 
and  State  t.  Krumpos,  13  Neb.  321,  14  N. 
W.  Rep.  409;  but  as  the  question  here  pre- 
sented was  pretty  thorouglily  examined  and 
discussed  in  Hamilton  v.  Fleming,  41  N.  W. 
Kep.  1002,  (recently  decided  by  this  court,) 
in  which  the  rulings  in  the  two  former  cases 
were  subsbintially  overruled,  it  Is  not  deem^-d 
necessary  to  rediscuss  the  question  here,  ex- 
cept so  far  as  to  say  that,  as  we  understand 
section  522  of  the  Civil  Code,  it  is  provided 
that  the  person  entitled  to  the  exemption 
may  avail  himself  of  the  benefits  of  section 
521  by  filing  an  inventory  "  under  oath  in  the 
court  where  the  judgment  was  obtained,  or 
with  the  officer  holding  the  execution,  of  the 
whole  of  the  persoual  property  owned  by  him 
or  them  at  any  time  before  th«  sale  of  the 
property;"  and  by  so  doing,  it  becomes  the 
duty  of  the  officer  to  call  the  nppraisers.  and 
set  off  to  the  party  entitled  thereto  the  prop- 
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erty  wbich  is  fQand  to  be  exempt.  It  is  fur- 
ther all^;ed  lii  the  answer  that  subsequent  to 
the  levy  upon  the  property  by  respondent. 
Jessie  A.  Sterens,  the  wife  of  relator,  insti- 
tuted an  action  in  replevin  in  the  district 
court  of  Fillmore  county,  and  against  the 
respondent,  for  the  possession  of  the  goods; 
she  claiming  to  be  the  owner  thereof  by  vir- 
tue of  a  bill  of  sale  executed  fi  oni  the  relator, 
l>er  husband,  to  her,  prior  to  that  time.  That 
the  order  of  replevin  was  placed  in  the  hands 
of  the  coroner  of  the  county  for  service;  and 
that,  in  accordaoce  with  the  direction  there- 
in, he  levied  apon  and  took  the  property 
from  the  possession  of  respondent,  caused 
the  same  to  be  appraised,  as  required  in  re- 
plevin cases,  but  that,  the  plaintiff  in  the 
action  failing  to  give  the  undertaking  re- 
quired by  law,  the  property  was  returned  to 
respondent,  and  the  action  proceeded  as  one 
for  damages  under  the  provision  of  section 
193  of  the  Code.  That  the  suit  instituted  by 
Mrs.  Stevens  had  proceeded  to  trial  in  the 
district  court  to  a  jury,  when  a  verdict  was 
returned,  and  judgment  rendered  in  favor  of 
respondent,  tlie  defendant  in  the  action ;  and 
that  a  mpersedeas  bond  had  been  filed  by 
Mrs.  Stevens,  and  the  cause  taken  by  pro- 
ceedings in  error  to  the  supreme  court.  That 
upon  the  trial  of  that  case  relator  was  called 
as  a  witness,  and  testlQed  that  he  had  no  in- 
terest whatever  in  the  property;  thHt  it  all  be- 
longed to  Mrs.  Stevens,  the  plaintiff  in  that 
action.  It  is  therefore  now  insisted  that, 
having  transferred  the  property  to  his  wife, 
whether  fraudulently  or  otherwise,  and  de> 
dared  that  he  had  no  interest  in  It,  and  said 
action  being  stili  pending,  the  title  to  the 
property  being  virtually  undecided,  he  is  now 
estopped  to  claim  the  property  as  exempt  to 
him,  and  insist  upon  the  appraisement  there- 
of. In  support  of  this  contention,  a  number 
of  cases  have  been  cited  in  the  brief  of  re- 
spondeat, all  of  which  we  have  examined, 
but  failed  to  find  that  they  are  in  point  In 
ii^nnsylvania  it  has  been  held  that  a  debtor 
who  oonceala  his  property,  or  otherwise  at- 
tempts to  delay  or  prevent  the  execution  of 
the  writ,  forfeits  the  benefltof  the  exemption 
hiws.  Strouse  t.  Becker,  88  Pa.  St.  190. 
But  it  is  said  in  Freem.  Ex'os,  §  214a,  that 
the  "rule  does  not  seem  to  have  had  its  fonn- 
datton  In  any  provision  of  the  statutes  of 
that  state.  It  resulted  from  a  belief  of  the 
judges  that  these  statutes  were  designed  for 
file  exclusive  benefit  of  honest  debtors;  for 
those  only  who  would  not  seek  to  avoid  the 
operation  of  ttie  writs  directed  against  them. " 
The  author  says:  **If,  however,  we  concede 
that  the  dishonest  are  not  worthy  of  the  ben- 
efits of  the  exemption  laws,  it  still  seems  that 
we  should  not,  as  judges,  enforce  our  pecul- 
iar ideas  until  they  had  met  the  express  ap- 
proval of  the  legislature.  Jadges  ought  not 
to  pronounoe  sentence  where  the  law  has 
provided  no  penalty.  Besides*  It  must  be  re* 
membered  that  one  of  the  chief  objects  of 
these  laws  is  to  protect  and  provide  tax  the 
debtor's  family*  and  thi^  this  object  vould 


be  partially  subverted  by  making  the  benefit 
of  the  law  depend  upon  the  charucter  of  the 
debtor.  Hence  the  position  taken  by  the 
courts  of  Pennsylvania  baa  been  vigorously, 
and  we  think  successfully,  assailed,  as  will 
appear  from  tlie  following  quotation  extracted 
from  an  opinion  of  the  highest  court  of  Mis- 
issippi,  [Moseley  t.  Anderson,  40  Miss.  49|1 
•  This  exemption  is  granted  without  any  re^ 
erence  to  the  merit  or  demerit  of  the  debtor. 
It  is  founded  upon  a  policy  that  has  no  rela- 
tion to  the  charHcter  or  conduct  of  the  partiea 
claiming  the  benefit  of  it.  It  is  the  interest 
of  the  state  that  no  citizen  should  be  stripped 
of  the  implements  necessary  to  enable  him  to- 
carry  on  his  usual  employment,  and  that 
families  should  not  be  made  paupers  or  beg- 
gars, or  deprived  of  shelter  and  roHSonable 
comforts,  in  consequence  of  the  follies,  the 
vices,  or  the  crimes  of  their  head.  •  •  * 
The  statutes  make  no  such  exceptions,  and  it 
is  not  for  the  oourt  to  ingraft  them  upon  it.'  " 
The  author,  in  the  work  before  us,  in  further 
discussion  of  the  subject,  says:  "Thedebtor'a 
claim  for  exemption  cannot  be  successfully 
resisted  on  the  ground  tliat  he  has  committed 
perjury  in  swearing  to  a  false  schedule,  or 
has  made  a  fraudulent  mortgage,  and  bas- 
property  in  another  county  which  has  not 
been  levied  upon,  or  has  other  property  which 
he  fraudulently  conceals  for  the  purpose  of 
hindering,  delaying,  and  defrauding  his  cred- 
itors. Nor  does  an  attempt  by  the  debtor  to^ 
prevent  a  levy  by  disclaiming  all  interest  in 
the  property,  and  falsely  representing  it  to- 
belong  to  a  third  person,  forfeit  or  estop' 
him  from  enforcing  his  exemption  rights. 
The  reason  for  this  rule  has  been  thus  stated: 
'The  conduct  and  statements  of  a  party  never 
operate  as  an  estoppel  in  favor  of  another 
party,  where  the  latter  is  not  influenced 
thereby  in  his  subsequent  action,  and  to  lils 
prejudice.  The  fact  that  the  respondent  dis- 
claimed any  ownership  of  the  property  in 
himself  at  ttie  time  of  the  levy  had  no  Infla- 
ence  whatever  upon  the  officer  who  made  it; 
for  be  made  it  notwithstanding  the  dis- 
claimer, and  afterwards  sold  the  property. 
The  failuxe  of  respondent  to  interpose  his 
claim  of  exemption  as  to  such  property  at  the 
time  of  the  levy  could  not  work  an  estoppel 
against  his  making  the  claim  subsequently; 
for  it  Is  neither  found  nor  shown  that  the 
olficer  did  or  omitted  to  do  anything  by  rea- 
son of  such  act  of  omlasioQ  the  respondent, 
or  that  the  plaintiff  in  the  execution  was  in 
any  way  prejudiced  thereby.*  If  a  debtor 
convey*  his  property  to  delay  or  defraod 
creditors,  he  cannot  sustain  an  action  for  it 
as  exempt  because  he  has  parted  with  the 
title,  and  cannot  u^  his  own  fraudulent  de- 
sign for  the  purpose  of  defeating  his  deed. 
If,  however,  the  conveyance  should  be  va- 
cated tax  fraud,  the  exemption  right  woohl 
revive." 

It  appears  from  the  answer  that,  notwith- 
standing the  relator  had  conveyed  Uie  prop, 
erty  in  question  to  his  wife,  and  she  brought 
an  action  against  the  sheriff  Tor  the  oonver- 
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>i<m  thereof,  yet  It  was  fonnd  upon  that  triftl 
that  tbe  property  in  question  CiA  not  belong 
to  ber,  and  tbe  judgment  wu  In  fbror  of  re- 
spondent. Wbetber  this  was  npon  the  ground 
that  the  transfers  hy  lelator  were  fraud  ulent 
or  without  consideration,  or  for  some  other 
reason,  is  not  clearly  made  to  appear.  How- 
ever, it  does  appear  that  the  verdict  of  the 
Jury  and  tbe  judgment  of  the  court  were  that 
reiat(n-'8  wife  was  not  the  owner  of  the  prop- 
erty. If  this  be  true*  then  the  property  be- 
longed to  him,  and  be  is  entitled  to  hto  ex- 
emption. It  i»  quite  probable  also  that  the 
fact  of  tbB  oonveyanoe  to  the  wife  would  not 
divest  tlw  propwty  Its  exempt  character, 
she  being  a  member  of  the  family,  for  whose 
benefit  the  exempUon  is  declared  by  law.  It 
is  a  well  established  and  settled  doctrine  of 
the  courts,  not  only  of  this  state,  but  of  all 
others,  so  far  as  we  are  advised,  that  exemp- 
tion laws  shOQld  be  liberally  construed  in  fa- 
vor of  the  debtor;  the  purpose  being  to  pre- 
vent the  wresting  from  him  of  tbe  property 
which  is  set  apart  and  used  exclusively  for 
tbe  benefit  of  the  family  which  1b  dependent 
upon  him.  This  being  the  case,  it  would 
seem  to  make  no  difference  as  to  the  result 
of  the  action  instituted  against  respondent 
by  the  wire  of  relator.  Suppose  we  assume 
that  in  anotlier  trial  It  might  be  shown  that 
the  bill  of  sale  from  the  husband  to  tbe  wife 
was  valid,  and  that  the  levy  on  the  part  of 
the  ofiBcer  was  wrongful,  her  measure  of 
damages  would  be  the  value  of  the  property 
which  be  had  sold.  He  would  only  be  liable, 
therefore,  for  the  surplus  of  the  property,  after 
setting  off  to  relator  the  property  idaimed 
1^  him  as  exempt.  For  the  property  re- 
turned she  could  not  recover.  Or  suppose 
that  it  should  be  ascertained  upon  such  trial 
— as  it  has  In  the  previous  one — that  the  con- 
veyance made  by  the  husband  to  the  wife  did 
not  transfer  to  her  the  title  to  Ibe  property, 
and  ttiat  the  title  remained  vested  in  him.  In 
that  case  ho  would  still  be  entitled  to  exemp- 
Uon, and  tlie  sale  of  tlie  property  by  respond- 
ent, after  the  filing  of  the  inventory  wliich 
is  alleged  to  have  been  filed  by  hlra,  would  be 
wrongful,  and  he  would  be  liable  therefor. 
So,  in  any  view  of  the  case  which  we  may 
take,  we  think  the  purpoee  of  the  statute 
would  be  subserved  by  a  compliance  on  the 
part  of  defendant  with  the  demand  of  re- 
lator. The  writ  will  therefbre  be  allowed. 
The  other  judges  concur. 


Grbsslkr  0*  BiClffFt 
(Supreme  Court  of  NebratiHa.   Oct  4,  1889.) 
Falsi  Rbprbsbntatiohs— Rbplbvim. 
1.  In  an  action  of  replevlD  for  the  posseaaloo 
of  personal  property,  which  it  Is  alleged  had  been 
trusferred  to  the  defendant  in  tbe  action  in  ez- 
eiuHise  for  real  estate  in  another  state,  and  with 
wUch  the  defendant  was  aoquainted  and  pU^ntift 
not,  plalutliTs  want  of  aoquaintance  being  known 
to  toe  defendant,  it  was  held  no  error  for  the 
eoort  to  Dermit  Uie  plalotiif  in  the  action  to  testify 
that  the  defendant  represented  the  piopcHTty  to  be 
worth  the  sum  of  1^000,  by  reason  of  its  inaUty 


and  looafelon,  when  at  tbe  same  time  the  defendant 
knew  it  was  not  worth  over  half  that  sum. 

9.  In  snoh  oase  It  was  not  error  for  the  conrt 
to  permit  the  plaintiff  In  the  aotion  to  testify  that 
be  relied  upon  the  statements  made  as  to  tbe 
qaality  and  valne  of  the  real  estate,  and  that  It 
was  upon  such  relianoe  that  the  trade  was  made. 

8.  While  the  plaintiff  in  the  aotion  was  upon 
tbe  witness  stand,  and  during  bis  cross-examina- 
tion, he  was  asked  whether,  for  several  years 
prior  to  the  time  of  this  trade,  he  bad  been  en- 
gaged in  the  business  of  buying  and  selling  real 
eauta  in  Iowa  and  Nebraska,  and  tiiat  he  knew 
the  character  and  value  of  such  property.  An  ob- 
^tion  to  this  question  was  sustained.  Held  no 
error,  it  being  conceded  that  tbe  witness  knew 
nothing  of  tu  real  estate  in  question,  or  of  the 
values  of  real  estate  In  the  innnedlata  neigbbev- 
hood  thereof. 

4.  Instructions  given  and  refused  examined, 
and  no  error  fonnd. 

&  Bviduoe  examined,  sad  held  to  sustain  tbe 
verdlot 
iSvUtOntB  by  the  Court.) 
Emr  from  district  court,  Ma^Uwm  oonnty; 
F0WKB8,  Judge. 

Burt  Jfapw  and  L,  O*  Brome,  for  plain- 
tiff in  error.  Wigton  A  Whtthamt  for  de- 
fendant in  error. 

Beese,  0.  J.  This  was  an  action  in  re- 
plevin. Instituted  in  the  district  court  of 
Madison  county  for  the  possession  of  a  stock 
of  furniture  kept  in  a  store  in  the  city  of 
Norfolk.  A  jury  trial  was  had,  which  re- 
sulted In  a  verdict  in  favor  of  defendHnt  in 
error,  and  upon  which  a  judgment  was  ren- 
dered, for  the  reversal  of  which  plaintiff 
brings  tbe  case  to  this  conrt  by  proceedings 
iu  error. 

It  appears  that  defendant  in  error  was  the 
owner  of  tbe  stock  of  goods  referral  to,  and 
doing  business  in  the  city  of  Norfolk,  and 
that  he  made  a  trade  with  plaintiff  in  error 
by  which  the  stock  of  furniture  was  traded 
for  real  estate  in  Davis  county,  Iowa,  and  on 
which  plaintiff  in  error  had  PHld  defendant 
in  error  the  sum  of  about$440.  Subsequent 
to  this  trade  defendant  in  error  seems  to  have 
become  satisfied  that  plaintiff  in  error  had 
practiced  a  fraud  upon  him  in  his  represen- 
tations as  to  the  quality  of  the  land  in  Dtivis 
county.  Be  tlierefore  tendered  back  tbe 
money,  and  claimed  to  rescind  tbe  contract, 
and  brought  this  action  for  the  possession  of 
the  stock  of  furniture. 

The  errors  alleged  will  be  noticed  in  the 
order  In  which  they  are  presented.  First. 
It  is  insisted  that  the  court  erred  in  admit- 
ting evidence  as  to  Gressler's  representation 
as  to  the  value  of  the  Davis  county  farm.  It 
is  shown  by  the  evidence  that  plaintiff  in 
error  had  been  upon  the  land,  had  seen  and 
knew  wliat  it  was,  and  what  its  vnltie  was. 
and  it  is  testified  by  defendant  in  error  that 
plaintiff  in  error  represented  to  him,  or  told 
hiin.thnt  it  was  worth $3,000.  Itlsclaimed 
by  plaintiff  in  error,  in  his  evidence,  that  he 
made  no  representations  as  to  the  value  of  the 
property  whatever.  It  also  appears  that  de- 
fendant in  error  had  not  seen  the  farm,  and 
knew  nothing  hs  to  its  quality.  This  part  of 
theconversaUon,  though  as  testified  to  by  de- 
fendant in  error,  is  not  to  our  mind  a  very  es- 
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seiitini  element  in  tbe  case,  but  there  were  oth- 
er representntions  testified  to  by  him,  which. 
If  believed  hy  the  jury,  would  be  BufiScient  to 
avoid  the  contract.  In  Morgan  v.  Dlnges, 
23  Neb.  271,  36  N.  W.  Bep.  544,  it  la  said 
by  Judge  Maxwell,  in  writing  the  opinion: 
"  Where  parties  stand  on  an  equal  footing, 
expressions  of  opinion  as  to  the  value  of  cer- 
tiiin  property  wUl  not  usually  be  considered 
BO  material  that  misstatements  will  consti- 
tute fraud;  but  where  the  purchaser  resides 
near  tbe  property  in  this  state,  and  has  full 
knowledge  of  its  situation  and  approximate 
value,  and  the  owner  resides  in  another 
state,  without  any  knowledge  on  that  sub- 
ject, expressions  of  opinion  as  to  the  value 
by  such  purchaser,  which  he  knows  to  be 
much  beneath  the  true  value  of  the  property, 
and  statempnts  made  by  him  that  the  own- 
er's title  bus  been  abrogated  by  reason  of  a 
sale  of  the  property  for  taxes,  will  be  sutR- 
cient,  where  the  property  was  purchased  for 
a  grossly  inadequate  consideration,  to  set 
aside  the  deed."  It  would  seem,  therefore, 
to  follow,  logically,  that  if  plaintiff  in  error 
knew  of  tbe  quality  of  the  land,  and  also 
knew  that  the  defendant  In  error  knew  noth- 
ing of  it,  which  is  shown  by  the  evidence, 
that  a  representation  by  him  that  tbe  prop- 
erty was  worth  very  much  more  than  he 
knew  it  to  be  at  the  time  tbe  representa- 
tions were  made,  is  equally  fraudulent.  The 
court  did  err  in  this  ruling.  Upon  the  trial 
defendant  in  error  testified,  in  substance, 
that  plaintiff  In  error  represented  to  him  that 
the  farm  referred  to  "was  a  good  farm  of 
ninety-four  acres, — sixty  acres  of  it  under 
cultivation, — all  of  it  under  fence.  The 
rest  of  it  was  timber  and  pasture  land.  A 
good  house  Insured  for  $600.  and  about  a 
mile  from  the  nice  little  town  of  Florls, 
which  had  six  hundred  inhabitants,  and  that 
the  farm  was  worth  $8,000."  .  He  also 
testified  that  he  relied  upon  the  repre- 
sentations made,  and  would  not  have  made 
the  exchange  had  it  not  been  for  them. 
The  depositions  of  other  witnesses  who  re* 
sided  near  tlie  property  were  read  apon  the 
trial,  showing  that  such  representations,  if 
made,  were  false.  It  is  now  insisted  that  the  i 
court  erred  in  permitting  defen<tiint  in  error 
to  testify  that  the  representations  made  by 
Cressler  induced  htm  bo  make  the  trade;  that 
this  was  testdfying  to  a  conclusion  which  it 
was  the  province  of  the  jury  to  determine, 
the  witness  stating  the  facts.  We  cannot 
agree  to  this  conclusion.  It  was  entirely 
competent  for  the  wltaeas  to  stste  whether 
he  believed  the  representations  alleged  to 
have  been  made,  and  whether  or  not  they 
were  tbe  moving  cause  of  the  transfer.  Dur- 
ing the  cross-examination  of  defendant  in 
error,  lie  was  asked  whether  or  not  he  had 
been  In  the  habtt  of  trading  and  dealing  In 
real  estate  in  Iowa  and  in  this  state.  To 
tills  question  objection  was  made,  which  was 
sustained.  Tbe  ruling  of  the  court  upon 
this  subject  ia  now  assigned  for  error. 
It  seems  to  be  conceded  that  the  defendant 


In  error  knew  nothing  of  the  real  estate  in 
question.  Keitlier  did  he  know  anything  of 
the  values  of  real  estate  in  the  neighborhood 
where  the  farm  was  located.  The  fact,  then. 
If  true,  could  have  had  no  bearing  upon  tbe 
case  at  bar.  The  decision  of  the  court  in  ex- 
cluding the  offered  evidence  was  correct,  but, 
had  it  been  otherwise,  there  could  have  been 
no  prejudice  to  plaintiff  in  error.  In  connec- 
tion with  the  alleged  misrepresentation  of  the 
quality  of  tbe  land.  It  was  insisted  upon  the 
trial  that  there  was  a  misrepresentation  as  to 
the  title;  two  of  the  grantors  in  the  chain  of 
title  having  been  infanta  at  the  time  of  the 
execution  of  the  deed  by  them,  and  not  hav- 
ing yet  attained  their  majority.  Upon  tbe  re- 
quest of  defendant  in  error  the  court  gave  to 
the  jury  the  followiug  instruction,  numbered 
3:  "If  you  find  from  the  testimony  that,  in 
order  to  induce  the  plaintiff  to  make  the  sale 
of  tlie  stock  of  goods  replevied  in  this  action 
with  other  property  for  defendant's  real  es- 
tate in  Iowa,  defendant  made  to  plaintiff 
misrepresentations,  by  either  word,  act,  or 
suppression,  of  material  facts  known  to  de- 
fehdant  of  matters  affecting  the  condition, 
quality,  character,  value,  or  title  of  the  de- 
fendant's real  estate  in  Davis  county.  Iowa, 
in  any  material  respect,  for  which  plaintiff 
would  have  suffered  loss  had  such  sale  been 
completed  and  not  rescinded,  and  that  plain- 
tiff relied  on  such  statements  and  representa- 
tions as  true,  and  that,  by  reason  of  said  mis- 
representations, plaintiff  was  induced  to 
make  such  sale,  and  that  plaintiff,  soon  after 
the  discovery  of  such  misrepresentations, 
rescinded  the  sale  and  tendered  to  defendant 
the  money  paid  by  defendant  on  such  sale, 
then  your  verdict  will  be  for  plaintiff."  The 
giving  of  this  instruction  was  excepted  to  by 
plaintiff,  and  is  now  assigned  for  error. 
Plaintiff  in  error  had  furnished  to  defendant 
in  error  an  abstract  of  the  title  showing  the 
different  conveyances  from  the  government 
of  the  United  States  down  to  plaintiff  In  er- 
ror. But  the  abstract  did  not  show,  nor  was 
defendant  in  error  informed,  of  any  disabil- 
ity existing  at  the  time  of  tbe  conveyance  by 
any  of  the  grantors;  the  fact  of  the  disability 
being  shown  by  the  deposition  of  the  partim 
themselves.  Taking  this  instruction  as  a 
whole,  and  in  connection  with  his  other  In- 
structions, which  are  given  by  the  court  upon 
its  own  motion,  we  think  there  was  no  error 
in  giving  it.  - 

It  is  next  contended  that  the  verdict  of  the 
jury  was  not  sustained  by  sutflclt*nt  evidence. 
The  evidence  upon  that  part  of  the  case  which 
refers  to  tlie  representations  made  by  plMn- 
Ufl  in  error  to  defendant  in  error  prior  to  the 
trade  was  conflicting;  defendant  testifying  to 
the  representations  in  detail,  while  plaintiff 
in  error  testified  that  he  made  no  such  repre- 
sentations at  all.  In  additimi  to  tbe  repre- 
sentations hereinbefore  given  from  the  testi- 
mony of  defendant  in  error,  be  testified  that 
plaintiff  In  error  stated  to  blm  that  the  farm 
was,  to  a  great  extent,  bottom  land,  and  that 
it  never  overflowed;  while  it  was  shown  by 
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other  wltnesaes  on  the  part  of  defendant  in 
error  Uiat  the  bottom  land  did  overflow  quite 
frequently. — so  much  so  as  to  render  it  of  but 
little  value  for  farming.  It  was  also  shown 
by  the  depositions  of  witnesseB*  taken  in  Da- 
vis county*  Iowa*  that  the  land  was  of  much 
less  value  than  that  represeuted  by  plaintiff 
in  error,  according  to  ihe  testimony  of  de- 
fendant in  error,  many  of  them  putting  it  at 
less  than  one-third-  This  question  of  fact 
was  solely  for  ilie  jury,  and  if  they  believed 
the  testimony  of  the  defendant  in  error,  and 
disbelieved  that  of  plaintiff  in  error,  their 
verdict  could  not  have  been  otherwise  than 
what  it  was.  At  the  time  of  the  seizure  of 
the  property  by  the  sberift,  under  his  writ  of 
replevin  in  this  case,  a  considerable  portion 
of  ttie  property  was  not  found  by  him,  and 
was  therefore  not  returned  to  defendant  iu 
error.  The  value  of  this  property  was  found 
by  the  jury  to  be  $797,  which  was  in  accord- 
ance with  the  evidence  in  the  case. 

The  ninth  instruction,  given  to  the  jury 
by  the  court,  on  its  own  motion,  was  as  fol- 
lows: "If  you  find  from  the  evidence  that 
the  plaintifff  at  the  commencement  of  the  ac- 
tion, was  the  owner  of  the  property  in  con- 
troversy, and  entitled  to  tlie  possession  of  the 
same,  you  will  award  him  such  damages  as 
the  testimony  has  shown  him  entitled  to,  if 
any,  for  the  wrongful  detention  of  such  prop- 
erty, together  with  the  value  of  such  poHions 
of  the  property  as  shown  by  the  testimony,  If 
any,  you  hnd  was  retained  by  defendant,  and 
not  delivered  to  the  plaintilf  under  the  writ 
of  replevin  in  this  case."  The  giving  of  this 
instruction  is  now  assigned  for  error.  The 
objection  is  based  upon  the  contention  that 
defendant  in  error  was  not  entitled  to  recover 
at  all,  and  upon  the  further  contention  that 
defendant  in  error  already  had  $464  of  plain- 
tiff's money  which  should  have  been  credited 
upon  tlie  amount  found  due  by  the  jury. 
Upon  this  part  of  the  casetheevidence  shows 
beyond  question  the  tender  of  this  money  by 
defendant  in  error  to  plaintiff  In  error  prior 
to  the  commencement  of  the  action.  But  it 
is  not  shown  thai  the  tender  was  Icept  good, 
or  that  the  money  was  paid  into  court  for 
him.  Had  It  been  shown  that  the  tender 
was  kept  good,  and  that  the  money  was  at 
all  times  subject  to  bis  command,  no  objec- 
tion could  have  been  made  to  tlie  judgment, 
and  this  contention  of  plaiatifl  in  error  wonld 
not  avail. 

Defendant  in  error,  while  upon  the  wit- 
ness stand,  was  asked  what  he  did  with  the 
money  which  he  tendered  to  plaintiff  in  error. 
His  answer  was  that  he  put  it  in  his  pocket, 
and,  for  aught  that  appears  from  the  records, 
it  is  there  yet,  and  hence  not  subject  to  the 
control  of  plaintiff  in  error.  The  judgment 
of  the  district  court  will  therefore  be  reveraed, 
unless  defendant  in  error,  within  40  days 
from  the  filing  of  this  opinion,  remit  from 
the  judgment  $464.  If  such  remittitur  is 
filed,  the  judgment  of  the  district  court  will 
be  affirmed.  Judgment  accordingly.  The 
other  judges  concur. 
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Abbot  et  al.  v.  Gobs. 
(Supreme  Court  lif  Wiaconxin.  Oct.  IS,  1880.) 
NsQuaBNCB— Fires  from  SNanns— Inbikuo- 

1.  In  an  actios  against  a  railroad  company  for 
the  value  of  property  alleged  to  have  been  negU- 
geatl7  destroyed  by  tire  from'  defendEint's  en^ne, 
where  there  Is  a  apecial  verdict  that  defeDdant 
negligently  left  conibustible  material  on  Its  right 
of  way,  and  tbat  such  negligence  oansed  the  fire 
which  destroyed  plalnUff's  property,  fidlure  to 
And  expreaaly  that  the  Bxe  onxuated  in  sooh  oom- 
buatlble  material  Is  wtt  teUu  to  a  Judgment  for 
plaintiff. 

2.  Krror  In  the  admiaaion  of  testimony  as  to 
bow  the  eoglae  from  which  the  fire  originated  was 
operated  is  Immaterial  where  the  jury  find  that  it 
was  properly  operated  and  managed. 

8.  An  instruction  that  "tbe  fact  that  the  Are 
was  discovered  on  or  near  the  right  of  way,  *  *  * 
shortly  after  the  passing  of  an  engine  that  was  in 
a  safe  and  perfect  aod  proper  oonditioo,  and  in 
charge  of  a  competent  engineer,  and  proper^  man- 
aged, is  no  evidence  that  such  engine  sat  such  flre, 
and  lumlBhes  no  evidence  from  whioh  you  may  in- 
fer that  such  engine  sot  such  flre, "  was  properly 
refased  as  assuming  that  an  engine.  In  proper  con- 
dition and  properly  managed,  could  not  have  set 
the  fire. 

4.  Aa  instruction  that  "the  only  negUgenoe 
which  is  left  to  you  *  *  *  to  consider  is  the 
question  whether  there  was  anynegllgeaoe  on  the 
part  of  the  defendant  in  leaving  *  •  •  combus- 
tible material,  if  there  was  any  suoh,  within  their 
right  of  way  or  no^  **  is  not  open  to  the  objection 
that  the  jury  might  have  understood  that  the  leav- 
ing of  such  oombostlble  material  on  the  right  of 
way  was  negligence  per  ««. 

Srror  to  circuit  court,  Winnebago  couuty. 

The  defendant  in  error,  Jacob  Gore,  brought 
his  action  in  the  circuit  court  against  Ab- 
bott and  Stewart,  the  plaintiffs  iu  error,  to 
recover  the  value  of  a  quantity  of  hay  belong- 
ing to  him  and  to  certain  other  persons,  who, 
before  the  action  was  brought,  assigned  their 
claims  to  him.  The  hay  in  question  was 
standing  in  stacks  on  a  marsh  adjacent  to 
the  line  of  the  Wisconsin  Central  Kailroad, 
operated  by  the  plaintiffs  in  error  as  trustees^ 
nnd  was  burned,  as  is  alleged,  in  consequence 
of  their  negligence  in  operating  the  railroad. 
The  negligence  charged  is  that  at  the  place 
where  tlie  fire  commenced  combustible  ma- 
terials had  been  allowed  to  remain  on  the 
right  of  way  of  the  railroad  company;  tluit 
the  locomotive  engine  which  set  tlie  lire  w  as 
not  provided  with  proper  appliances  to  pre- 
vent the  escape  of  tire;  and  tliat  such  engine 
was  being  run  at  the  time  at  too  great  a  rate 
of  speed  for  its  capacity,  thereby  causing  it 
to  emit  an  increased  quantity  of  fire.  The 
testimony  and  rulings  of  the  court  on  the  triat 
are  sufficiently  stated  in  the  opinion.  A  spe- 
cial verdict  was  demanded,  and  returned  by 
the  jury  as  follows:  "(1)  Did  a  freight  train 
drawn  by  locomutive  engine  No.  65  pass  the 
place  where  the  fire  originated,  shortly  be- 
fore the  fire  was  discovered?   Anstoer.  Yes. 

(2)  Was  locomotive  engine  No.  65  in  a  safe 
and  proper  condition  in  all  respects,  and  pro- 
vided with  all  reasonably  known  appliances 
to  prevent  the  escape  of  fire,  and  in  charge 
of  a  compett-nt  engineer,  and  properly  man- 
aged?  A.  Yes.   (Answered  by  the  court.) 

(3)  Were  the  defendants  guilty  of  negligence, 
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which  CRQsed  the  6re  and  consequently  de* 
stroked  the  property  at  the  plaintiff  and  his 
assignors?  A.  Yes.  (Answered  by  the  court.) 

(4)  If  you  answer  theioregoingquestion  in  the 
affirmative,  state  in  what  respects  such  negli- 
gence consisted.  A.  By  leaving  ties,  grass,  and 
other  combustible  material  on  the  right  of  way 
of  the  Wisconsin  Central  Railroad  Company. 

(5)  Was  the  fire  set  by  the  engine?  A.  Tea." 
The  jury  also  assessed  the  value  of  the  tiay. 
The  defendants  below  moved  for  judgment 
on  the  verdict,  and  also  for  a  new  trial.  Both 
motions  were  denied  by  the  court,  and  judg- 
ment for  the  plaintiff  below  was  rendered  for 
the  value  of  the  hay  as  assessed  by  the  jury, 
and  for  costs.  The  defendants  below  there- 
upon sued  out  a  writ  of  orror  from  this  court 
to  obtain  a  review  and  reversal 'of  such  judg- 
ment. 

Chas.  W.  Felk&Tt  {D.  S.  Wegg  and  Hcfto- 
ard  Morris,  of  counsel,)  for  plaintiffs  in  er- 
Tor.   ffttbriel  Bowk,  for  defendant  in  error. 

Lton,  J.,  {qfter  stating  the  facts  as  abow.) 
Inasmuch  as  the  locomotive  engine  No.  65, 
whieb  passed  the  place  of  the  fire  recently  be- 
fore the  fire  was  discovered,  whs  in  proper 
condition,  and  properly  managed  and  oper- 
ated, the  plaintiff  below  was  not  entitled  to 
recover  unless  the  fire  originated  on  the  right 
of  way  of  the  railroad  company,  and  in  the 
combustible  materials  which  the  jury  found 
were  negligently  left  thereon.  If  it  origi- 
nated outside  the  right  of  way,  or  within  it, 
at  another  point,  and  spread  from  thence 
over  the  marsh  on  which  the  hay  whs  stacked, 
the  only  negligence  which  the  verdict  im- 
putes to  the  defendants  below,  to-wit,  the 
leaving  of  combustible  materials  on  the  right 
of  way,  was  not  the  proximate  cause  of  the 
fire,  and  there  can  be  no  recovery  in  the  ao* 
tion.  There  is  no  express  finding  in  the  spe- 
cial verdict  that  the  fire  originated  in  the 
right  of  way,  and  consequently  none  that  it 
originated  in  such  combustible  materials.  Is 
the  omission  fatal  to  the  judgment?  It  is 
not  if  such  omitted  finding  can  fairly  be  de- 
duced from  the  other  findings.  Eldred  v. 
Ocunto  Co.,  33  Wis.  133:  Hutcliinson  v.  Bail- 
road  Co.,  41  Wis.  541.  We  think  the  reason- 
able inference  from  the  other  findings  is  that 
the  fire  originated  in  such  combustible  ma- 
terials on  the  right  of  way.  What  other  de- 
duction can  be  made,  or  inference  drawn, 
from  the  findings  that  the  trustees  negli* 
gently  left  combustible  matter  on  the  right 
of  way,  and  that  such  negligence  caused  the 
Are  which  destroyed  the  hay?  Had  the  fire 
originated  off  the  right  of  way,  or  elsewhere 
on  it,  and  spread  from  thence  over  the  marsh, 
the  imputed  negligence  could  have  had  no 
connection  with  the  burning  of  the  bay,  and 
the  jury  could  not  have  found  that  it  was  the 
cause  of  such  burning.  We  conclude,  there- 
fore,  that  such  omission  Is  not  fatal  to  the 
judgment.  Of  course,  it  would  have  been 
better  practice  to  have  submitted  to  the  jury, 
in  express  terms,  the  question,  where  did  the 
fire  start?   Had  the  defendants  asked  the 


court  to  submit  this  qnestlon,  we  do  not  say 
a  refusal  to  do  so  would  not  have  been  error. 
In  this  connection  it  may  be  observed  that 
we  find  ample  testimony  in  the  record  to  sup- 
port the  finding  that  the  Are  originated  in 
such  combustiUe  materials  on  the  railroad 
right  of  way. 

The  remaining  exceptions  relied  upon  as 
ground  for  reversal  of  the  judgment  are 
predicated  upon  the  rulings  of  the  court  on 
the  trial.  These  will  now  be  briefly  consid- 
ered. 

1.  It  appeared  that  at  or  near  the  place 
where  the  fire  started  the  track  was  upon  un 

I  ascending  grade,  going  towards  Neenah,  in 
which  direction  engine  No.  65  was  running 
at  the  time;  also,  that  such  engine  was  haul- 
ing a  train  of  18  freight-cars.  The  court, 
against  objection,  allowed  testimony  to  the 
effect  that  it  was  the  custom  to  break  trains 
at  that  point  and  haul  them  up  the  grade  in 
sections,  which  was  not  done  with  the  train 
in  question.  Probably,  the  testimony  was 
admissible,  within  the  issues,  as  tending  to 
show  the  manner  in  which  the  engine  was 
managed  and  operated.  But  whether  it  was 
so  admissible  or  not  is  rendered  imnpaterial 
by  the  fact  that  the  jury  found  such  engine 
was  properly  managed  and  operated. 

2.  The  court  refused  to  give  an  instruction 
proposed  by  defendants  below,  as  follows: 
"The  fact  that  the  fire  was  discovered  on  or 
near  the  right  of  way  of  the  defendants  short- 
ly after  the  passing  of  an  engine  that  was 
in  a  safe  and  perfect  and  proper  condition, 
and  in  charge  of  a  competent  engineer,  and 
properly  managed,  is  no  evidence  tbHt  snch 
engine  set  such  fire,  and  furnishes  no  evi- 
dence from  which  you  may  infer  that  such 
engine  set  such  fire."  The  vice  in  this  pro* 
posed  instruction  is,  it  assumes  that  an  en- 
gine in  proper  condition,  and  properly  man- 
Hged,  could  not  have  set  the  fire.  This  prop- 
osition is  against  common  knowledge.  The 
fact  that  the  engine  passed  shortly  before  the 
fire  was  discovered,  (about  10  minutes  be- 
fore, as  some  of  the  witnesses  testify,)  Is 
some  evidence  tending  to  show,  in  the  ab- 
sence of  proof  of  any  other  cause,  thnt  the 
engine  did  set  the  fire,  notwithstanding  It 
was  in  good  order  and  properly  manHged. 
We  think  the  instruction  was  properly 
fused. 

3.  Error  is,  assigned  upon  the  following 
passage  in  the  charge  to  the  jury:  "Now, 
the  only  negligence  which  is  left  to  you  un- 
der the  rulings  of  the  court  to  consider  is  the 
question  whether  there  was  any  negligence 
on  the  part  of  the  defendants  in  leaving  bark 
and  grass,  as  testified  to  by  the  witnesses,  and 
other  combustible  material,  if  there  was  any 
such,  within  their  right  of  wayor  not."  The 
criticism  made  upon  this  passage  in  the 
charge  Is  that  the  jury  mi^'ht  have  under- 
stood the  court  to  assume  that  by  so  leaving 
bark  and  gi-ass  within  their  right  of  way  tbey 
were  guilty  of  negligence  per  se.  We  should 
be  inclined  to  think  this  criticism  hypercritic- 
al had  not  the  learned  counsel  assured  us  Ih&t 
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it  is  not.  We  think,  however,  that  there  is 
no  foundation  for  it  in  the  language  of  the 
charge.  The  juror  of  averaga  IntelligeDce 
would,  we  are  sure,  understand  that  the  In- 
stroctioo  left  the  jury  free  to  find  from  the 
testimony  whether  the  Ieaving,of  such  com- 
bustible material  on  the  track  was  or  was  nc^ 
negligence. 

It  is  believed  that  the  views  above  ex- 
pressed dispose  of  all  exceptions  not  speciQc- 
ally  discussed  and  determined.  Finding  no 
error  disclosed  by  the  record,  we  cannot  dis- 
turbtfaejudgmentof  thecirouftcourt.  Judg- 
ment affirmed. 


Abbot  et  al.  v.  Ralbtts. 

(Supreme  Court  of  Wisconabn.  Oct  15, 1880.) 
NBGLioBNaa— In  Ofbbation  or  Looononvx— In< 

BTBncnOHB. 

In  an  action  for  personal  Injnrles  caused  1^ 
jdalntilfB  team  running  away,  the  complaint  al- 
leged tbat  Uile  was  caused  by  the  negUgenoe  of 
defendants*  servants  In  operating  a  looomotlvs  and 
cara  on  tbelr  railroad,  near  a  orMslng,  with  nndne 
speed  and  nnneoessary  noise;  bottheevldenoedid 
not  show  that  the  locomotive  was  operated  with 
any  other  than  the  usual  noises.  Held,  that  It  was 
error  to  refuse  to  charge  that  the  authority  to  op- 
erate a  railroad  includes  the  right  to  mtike  the 
noises  Incident  to  the  operation  of  its  engines; 
that  defendants  were  not  liabl&  while  exercising 
their  right  in  a  lawful  manner,  for  Injuries  caused 
by  horses  on  the  highways  taking  fright  at  snch 
noises ;  and  that,  so  tar  at  noiseeln  operating  the 
engine  were  oonoBmed,  oefendanta  ware  not  gnilty 
of  n^Ugence. 

Error  to  circuit  court,  Winnebago  county. 

Action  by  Albert  Kalbus  against  £.  H. 
Abbot  and  John  A.  Stewart,  trusteea  of  the 
WiaconsiD  Central  Bailroad  GompiLny.  Vei^ 
diet  and  Judgment  tor  plaintiff,  and  defend- 
ants bring  error. 

Chtu.  W.  Felker,  (2).  8.  Wegg  and  Bow- 
ard  Morritt  of  connsel,)  for  plaintiffs  in  ef> 
nr.   QabrM  Bouok,  fat  defendant  in  error. 

Cole,  G.  J.  We  are  of  the  opinion  that 
this  cause  was  not  fairly  submitted  on  the 
questions  involved,  and  that  there  sliould  be 
a  new  trial.  The  action  is  brought  to  re- 
cover damages  for  an  injury  sustained  by 
the  plaintiff  below  through  the  allied  n^- 
ligence  of  the  servants  of  the  railroad  com- 
pany in  operating  the  road.  The  plaintiff 
was  driving  a  team  on  Jackson  street,  in  the 
city  of  Oshkosh,  from  the  north  towards  the 
railroad  crossing.  The  track  of  the  railway 
crosses  Jackson  street  nearly  at  a  right  an- 
gle. The  plaintiff  drove  down  near  the 
crossing  while  the  servants  of  the  railroad 
were  doing  switching  at  or  near  the  crossing. 
He  stopped  bis  team,  and  waited  until  the 
flagman  at  that  point  gave  him  the  signal  to 
cross  the  track.  As  he  drove  the  team  onto 
the  track  the  horses  became  frightened  at  the 
locomotive,  which  was  moving  west  near  the 
highway,  and  ran  away,  and  the  plaintiff 
was  thrown  from  the  wagon  and  injured. 
Of  course  it  was  essential  to  a  recovery  to 
show  that  the  servants  of  the  railway  were 
guilty  of  actionable  negligence  In  operating 
the  looomotire  at  the  time  and  place,  which 


negligence  caused  the  injury,  and  that  the 
plaintiff  himself  was  exercising  due  care  in 
driving  the  team  as  he  did.  The  act  of  neg- 
ligence on  the  part  of  the  company  whidi 
was  alleged  and  attempted  to  be  established 
was  that  its  servants  wantonly,  recklessly, 
and  negligently  run  and  operated  the  loco- 
motive and  cars  with  undue  speed,  making  a 
great  and  unnecessary  noise  and  commotion, 
and  wantonly,  and  with  unnecessary  vio- 
lence, exhausted  and  blew  off  steam,  and 
violently  rung  the  bell,  etc..  which  frightened 
the  horses,  and  caused  them  to  run  away. 

These  are  the  facts  upon  which  the  negli- 
gence of  the  company  predicated.  Now, 
after  a  careful  examination  of  the  evidence, 
we  think  It  fails  to  show  any  negligence  on 
the  part  of  thd  company's  servants  in  oper- 
ating the  locomotive,  and  in  doing  the  work 
in  which  they  were  engaged.  It  is  true  that 
this  and  other  courts  have  often  said  that 
whether  there  was  negligence  In  a  particular 
case  was  one  for  the  Jury  to  determine  upon 
all  the  facts  shown;  and  there  was  certainly 
evidence  given  on  the  part  of  the  plaintiff 
that  the  engine  which  was  doing  its  switch- 
ing had  "a  pretty  big  head  of  steam  on,  and 
was  exhausting  outside;"  that  "it  had  its 
cylinder  cocks  open,  and  made  a  great  deal  of 
noise  in  blowing  off  steam."  But  it  is  a 
matter  of  common  knowledge  that  cars  can- 
not be  moved,  nor  switching  done,  by  a  loco- 
motive, witliout  making  a  noise,  either  by 
exhausting  steam  or  otherwise.  The  ques- 
tion in  the  case,  however,  was,  did  the  serv- 
ants of  the  company  operate  the  engine  with 
due  and  proper  care,  or  did  they  run  it  care- 
lessly and  improperly,  and  blow  off  or  ex- 
haust steam,  making  unnecessary  and  uuos- 
ual  noises,  which  were  calculated  to  frighten 
horses  traveling  on  the  highway  In  the  viciu- 
ity?  The  court  was  asked,  on  behalf  of  the 
defendant,  to  instruct  that  the  company  bad 
the  right  tu  place  the  switch  where  the  evi- 
dence showed  it  was  placed,  and  to  use  its 
track  across  Jackson  street  in  a  reasonable 
and  proper  manner;  that  the  authority  to  op- 
erate a  railroad  Includes  the  right  to  make 
the  noises  incident  to  the  movement  and 
workings  of  its  engines,  as  in  the  escape  of 
steam,  and  the  noise  and  rattling  of  cars; 
that  it  was  not  liable,  while  exercising  its 
right  in  a  lawful  and  reasonable  manner,  for 
injuries  occasioned  by  horses,  when  being 
driven  upon  the  highway,  taking  fright  at 
such  noises;  that  there  was  no  evidence  in 
the  case  tending  to  show  that  the  operation 
of  the  engine  and  cars,  immediately  preced- 
ing the  accident  whereby  the  plaintiff  was  in- 
jured, was  attended  with  any  unusual  noises, 
or  any  unusual  escape  of  steam,  and,  so  far 
as  these  matters  were  concerned,  the  defend- 
ants were  not  guilty  of  failing  to  use  ordi- 
nary care.  This  instruction  was  applicable 
to  the  testimony,  and  was  strictly  in  accord 
with  it,  and  should  have  been  given.  It  is 
true  the  court,  in  its  general  charge,  did  in- 
struct that  in  operating  its  railroad  and  la 
doing  the  switching  at  the  crossing  on  Jat^- 
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son  street  the  defendant  had  (he  right  to 
make  the  noisea  necessary  and  reasonabl/  In. 
cident  to  the  movement  and  working  of  its 
engines,  as  in  the  escape  of  steam,  and  the 
rattling  of  cars;  and  If  in  tliis  cnse  the  de- 
fendant used  its  engines  and  cars  in  doing 
the  switching  in  the  usual  and  ordinary  man- 
ner, and  mHtle  no  unnecessary,  unusual,  or 
unreasonable  noise,  then,  even  if  the  horses 
the  plaintiff  was  driving  became  frightened 
by  such  noise,  so  made  in  doing  the  switch- 
ing, the  plaintiff  could  not  recover.  It  will 
be  seen  that  in  this  charge  the  court  does  not 
tell  the  jury  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant  in  the 
management  of  the  locomotive  when  the 
horses  took  fright  at  it,  as  we  really  think 
there  was  not.  No  jury  would  have  been 
warranted  in  finding  upon  the  testimony  tnat 
the  locomotive  was  not  operated  in  a  prudent 
manner  while  doing  the  switching,  or  made 
any  unusual  or  extraordinary  noises. 

The  court  was  further  asked  to  instruct 
that  if  the  jury  believed  and  found  from  the 
testimony  that  the  plaintiff  drove  a  team  of 
horses  that  he  knew  became  easily  fright- 
ened at  a  locomotive,  while  such  locomotive 
was  used  in  switching  cars,  it  was  negligence 
on  his  part  to  drive  such  a  team  of  horses  in 
close  proximity  to  the  defendants*  road,  and 
if  the  horses  became  frightened  by  such  lo. 
comotive,  and  ran  away,  and  the  plaintiff 
was  injured  thereby,  there  could  be  no  recov- 
ery. It  was  shown  by  the  plaintiff's  testi- 
mony that  the  horses,  about  three  weeks 
previous  to  this  accident,  at  the  same  place, 
took  fright  at  a  locomotive  and  ran  some  dis- 
tance before  he  stopptxl  them.  Further  than 
this  it  was  not  shown  that  the  horses  were 
vicious,  and  had  the  habit  of  taking  fright  iit 
a  locomotive  moving,  and  running  away.  It 
might  be  going  too  far  to  hold,  on  the  facts  ap- 
pearing on  the  record,  that,  as  a  matter  of 
law,  the  plaintiff  was  guilty  of  contributory 
negligence  in  driving  his  team  upon  the  rail- 
road crossing,  though  his  recent  experience 
must  have  taught  him  they  were  likely  to  be 
frightened  at  a  locomotive  which  was  switch- 
ing cars.  A  prudent  man  would  doubtless 
use  greater  care,  and  be  more  watchful,  In 
driving  such  a  team  in  close  proximity  to  a 
railroad,  and  in  exposing  himself  to  such 
danger.  In  Pennsylvania  the  court  has  held 
ttiat  "when  a  man  drives  an  unbroken  or 
vicious  horse,  or  one  that  is  easily  frightened 
by  a  locomotive,  along  a  public  road  running 
side  by  side  with  a  railroad,  and  liable  to  be 
met  or  overtaken  by  a  train,  he  does  so  at  his 
own  risk.  It  is  an  act,"  say  the  court, 
"amounting  to  recklessness."  Bailway  Co. 
V.  Stinger,  78  Fa.  St.  219-228.  It  is  not  nec- 
essary to  go  ttiat  length  la  this  case*  and  we 
do  not. 

We  think  there  must  be  a  new  trial  for  the 
failure  to  give  the  instructioos  which  were 
first  noticed,  and  we  do  not  decide  ttiat  It  was 
error  to  refuse  the  last  instruction. 

The  judgment  of  the  circuit  court  is  r^ 
vecsed,  and  a  new  trial  ordered. 


Kaspaoi  e.  Mabsh. 
{Supreme  Court  of  Wiaeonatn.  Oct  IS,  1889.) 
NBouGnfo»— PBorann  or  Jort. 
In  an  aoUon  for  the  death  of  pUdntUPs  hi- 
testate,  caused  by  the  fall  of  ascaltold  on  which  ha 
was  standing  while  working  on  defendant's  house, 
the  nadlaputed-evidenoe  showed  that  the  scaffold 
was  not  safely  oonstnioCed,  too  few  nails,  of  too 
small  a  size,  being  used.  It  appeared  that  defend- 
ant was  a  skilled  carpenter,  while  deceased  was 
not,  which  latter  fact  defendant  knew ;  that  de- 
fendant was  about  the  house  giving  directions  as 
to  the  work,  though  it  was  disputed  as  to  whether 
he  gave  direotiona  as  to  the  scaffold.  Plaintiff  te»- 
tifled  that  defendant  oantioned  deoeased  not  to  use 
too  manynatls  in  erecting  the  scaffold.  H«14.that 
the  question  of  defendant's  negligence  wlw  re- 
gard to  the  scaffold  was  for  the  jory. 

Appeal  from  Boperior  court.  Mllwankoe 

county. 

Action  by  Margaret  Kaspari,  admlnlstnu 
trix  of  Anton  Kaspari.  deceued,  aarainst 
Mantle  Marsli,  for  the  deaih  of  plaintiff's  in- 
testate, alleged  to  have  been  caused  by  de- 
fendant's negligence.  The  death  reanlted 
from  the  fall  of  a  scaffold  on  which  deceased 
had  gone  in  pursuance  to  an  order  from  de> 
fendant,  to  work  on  the  letter's  bouse.  Veiv 
diet  and  judgment  for  plaintiff,  and  defend- 
ant appeals. 

AuaHn,  Sunka  A  Auatlnt  for  appellant. 
Piebing  A  KiUOea^  {F.  L.  9U»on,  of  coun- 
sel,) for  respondent. 

Cole,  C.  J.  The  uq^teputed  testimony  in 
this  case  shows  that  the  scaffold  in  question 
was  defectively  constructed,  and  was  unsafe 
for  workmen  to  stand  upon.  Several  car- 
penters testified  to  that  effect,  who  examined 
the  scaffold  shortly  after  the  accident  by 
which  Kaspari  was  killed.  These  witnesses 
agree  In  saying  that  the  scaffold  was  not 
built  right.  It  was  not  constructed  in  a 
safe  and  workman-like  manner.  The  prin- 
cipal defect  in  the  structure  was  that  the 
cross-pieces  were  not  well  fastened  with  nails; 
the  nails  used  being  eight-penny  nails,  in- 
stead of  ten-penny  nails,  as  they  should  have 
been,  and  notasut&cient  number  of  the  eights 
were  used  to  make  the  scaffold  strong  and 
safe.  The  testimony  is  in  harmony  as  to  the 
fact  that  the  scaffold  was  unsafe  because  an 
insufficient  number  or  the  wrong  sized  nails 
were  used  fn  its  construction. 

The  inquiry  is,  was  the  evidencesufflcient  to 
justify  the  jury  in  finding  that  the  defendant 
was  responsible  for  this  defect?  There  were 
facta  proven  bearing  upon  the  question  whicli 
warrant  the  jury  in  finding  that  he  was.  In 
the  first  place,  it  is  to  be  observed  the  defend- 
ant was  a  carpenter  by  trade, — a  contractor 
skilled  in  erecting  buildings.  Kaspari  was 
a  street-paver  by  occupation,  and  not  skilled 
in  carpenter  work.  There  is  no  dispute 
about  these  facts.  The  defendant  knew,  for 
he  had  employed  Kaspari  a  great  deal,  and 
had  every  possible  means  of  knowing,  that  lie 
was  nut  a  carpenter,  and  that  building  scaf- 
folds was  not  his  usual  employment.  He 
says:  "  I  liad  known  Kaspari  for  twenty-three 
or  twenty-four  years.  He  had  worked  for 
me  at  different  times ;  had  done  paving  In  the 
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Btreeta  for  me,  and  haA  tnken  care  of  mj 
faorseB;  had  worked  upon  lota  of  buildings  for 
me,  and  once  put  up  a  acaffold  between  two 
houses,  one  of  wlilob  leaked. "  And,  while  he 
Bajs  *'KaBparl  could  do  a  little  of  everything, " 
he  knew  he  was  not  a  carpenter,  and  did  not 
profess  to  be.  The  house  upon  which  Kasparl 
waa  at  work  when  the  scaffold  fell  and  he 
was  killed  belonged  to  the  defendant  Tl)ere 
Is  ample  evidence  to  show  that  the  defend- 
ant was  about  the  house,  working  upon  it, 
and  giving  directions  as  to  how  the  work 
should  be  done.  Whether  he  gave  Kaspari 
any  specific  directions  about  constructing  the 
BeafToldt  or  aided  him  in  the  construction  of 
It,  la  a  matter  of  dispute  upon  the  evidence. 
The  piaintiff,  in  effect,  testified  that  the  de- 
feiidant  was  about  the  building  all  the  time 
while  her  husband  was  wotkiog  upon  it, 
giving  directions.  She  says  she  heard  him 
caution  her  husband  while  working  upon  the 
8cafl(^  not  to  use  too  many  nails,  orthat  he 
was  using  too  many  nails  In*  putting  It  up. 
Now.  whether  he  gave  this  caution  or  not 
may  be  a  doubtful  question,  but  certmin  it  Is, 
had  he  given  the  scaffold  any  attention,  —be- 
ing a  skilled  carpenter,  as  he  whs  conceded 
to  be, — he  would  have  discovered  that  it  was 
not  properly  constructed.  He  waa  skilled  in 
th(«e  matters;  Kasparl  was  not.  If  the  jury 
believed  the  testimony  of  the  plaintiff,  as 
they  had  a  right  to  «do,  and  were  satisfied 
that  tlie  defendant  was  present  when  the 
scaffold  was  built,  that  he  gave  directions 
about  its  construction, and  told  Kaaparithat 
two  eiglit-penny  naila  would  be  sufficient  to 
hold  tlie  work,  there  can  be  no  doubt  aa  to 
his  responsibility  for  the  defect.  It  is  said 
that  Kaspari  had  had  sufficient  experience 
about  buildings  to  understand  what  would 
be  a  reasonably  safe  structure  to  stand  on. 
But  he  was  not  a  carpenter  by  trade,  and  it 
does  not  appear  that  he  had  had  much  ex- 
perience In  building  scaffolds.  He  would 
naturally  defer  to  the  judgment  and  direc- 
tions uf  bis  employer  in  the  matter,  who  was 
a  skilled  carpenter  and  knew  more  about  such 
work.  The  defects  in  the  structure  might 
be  obvious  to  a  skilled  carpenter,  but  not  so 
to  a  man  whose  occupation  was  paving 
streets.  As  to  the  defendant's  liability.if  he 
supervised  the  construction  of  tlie  scaffold, 
there  can  be  no  doubt.  This  court  has  fre- 
quently affirmed  the  doctrine  that  It  Is  the 
duty  of  the  master  to  furnish  the  servant 
with  reasonably  suitable  and  safe  means 
and  appliances  for  doing  the  work  which  the 
servant  is  required  to  do,  as  well  as  a  reason- 
ably safe  working  place;  and  where  the 
master  has  charge  of  the  work  nimself  he  is 
guilty  of  negligence  if  defective  appliances 
are  furnished,  or  the  structure  is  built  in  an 
ungate  manner.  If  the  defendant  did  exer- 
cise a  supervision  over  the  erection  of  the 
scaffold,  and  gave  directions  in  regard  to  its 
construction,  he  surely  should  be  held  liable 
for  an  injury  resulting  from  its  falling  be- 
cause defectively  built.  That  is  the  doctrine 
established  by  this  court. 
T.43H.wjial8— 24 


We  do  not  pass  upon  Vbe  eiidence  further 
than  to  say  there  was  enough  to  carry  the 
case  to  the  jury  upon  the  question  of  the  de- 
fendant's negligence.  Upon  this  point  the 
trial  judge  chaiged  that,  if  the  decked,  Kaa- 
pari,  constructed  the  scaffold  with  or  without 
the  assistance  of  others,  and  bad  been  em- 
ployed about  buildings  suffidently  to  know, 
or  otherwise  had  obtained  knowledge,  of  the 
method  and  manner  of  the  construction  of 
scaffolds,  and  built  this  one  without  any  ape. 
cific  Instructions  from  the  defendant  as  to  how 
it  should  be  cbnstructed,  except  perhaps  the 
general  Instruction  to  build  the  scaffold,  and 
thed^endant  had  retained  no  supervision 
over  its  construction,  and  that  materials  suf- 
ficient were  furnished  or  were  at  hand  with 
which  to  build  it,  and  the  deceasedafterwai-da 
went  onto  the  ae^fold,  when  It  gave  way 
and  he  fell  to  the  ground  and  waa  killed* 
there  could  be  no  recovery.  But  If  the  testi- 
mony showed  that  thedeceaaed,  with  or  lirlth- 
out  the  aasistanceot  the  defendant  or  othen, 
constructed  the  scaffold,  and  that  he  had  not 
been  employed  about  buildings  aufficiently 
to  know,  or  had  not  otherwise  sufficiently 
ob&ined  knowledge*  of  the  manner  of  con- 
structing scaffolds,  and  built  this  under  ttie 
supervision  and  direction  of  the  defendant  as 
to  how  it  should  be  built,  or  that  the  defend- 
ant did  not  famish  suitable  materials  with 
which  to  oonstruot  the  acaffold,  and  such 
scaff<dd  was  defectively  constructed.  In  con- 
sequence whereof  the  deceased  fell  and  was 
ftitally  injured,  the  defendant  waa  liable. 
This  charge  submitted  the  case  quite  aa  fsF 
Torably  to  the  d^ndant  aa  the  law  would 
allow,  and  the  jury  most  have  found  that  he 
was  either  negligent  in  not  furnishing  the 
propn-  nails,  or  by  eausing  the  scaffold  to  be 
constructed  In  an  unskillful  and  improper 
manner.  There  was  evidence  which  would 
warrant  a  finding  for  the  plaintiff  on  either 
supposition;  therefore  the  verdict  cannot  be 
disturbed. 

This  disposes  of  the  errors  asaigned  for  re- 
fusing a  nonsuit  and  denying  the  motion  for 
a  new  trial.  Also  in  refusing  to  direct  a 
verdict  for  the  defendant.  The  errors  as- 
signed for  admitting  and  excluding  certain 
evidence  are  so  clearly  untenable  timt  they 
require  nu  discuaylon.  Some  exceptions  are 
taken  to  the  charge.  The  charge  is  lengthy, 
and  cannot  be  summarized.  It  Is  sufficient 
to  say  that  it  contains  no  error  of  which  the 
defendant  can  complain.  It  does  not  hold 
him  to  a  too  strict  rule  of  liability,  consider- 
ing that  he  waa  a  skillful  carpenter  and  the 
deceased  was  not.  Even  If  he  did  not  direct 
bow  the  scaffold  should  be  built,  with  proper 
care  and  attention  he  could  have  discovered 
the  defects  in  its  construction.  We  perceive 
no  error  In  the  rule  of  damages  aa  laid  down 
by  the  learned  trial  court.  It  was  substan- 
tially the  rule  approved  by  this  court  In  Ga^ 
telle  v.  Landwehr,  28  Wis.  522-5S2,  and  in 
the  cases  there  referred  to.  It  follows  from 
these  views  that  the  j  udgment  of  the  sopwtor 
court  must  be  affirmed. 
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Kabwbb  «.  Dktboit,  G.  H.  ft  M.  By.  Go. 

(Supreme  Court  cf  MUMgan.  OoL  11,  188S.} 
MAwnM  AHD  Sbbtutt— iHf  OBns  TO  Sbbtakt. 
Plaintiff,  an  experienoed  bead  brakeman, 
was  ordered  to  get  a  car  from  a  side  traok.  He 
testified  that  he  noticed,  as  the  engine  spproaobed 
in  accordance  with  his  signal,  that  the  draw-bar  of 
the  car  bad  fallen,  and  was  too  low;  that  he  tried 
to  Uf t  the  bar  with  his  knee,  and,  f aiUoK  to  lift  it 
high  enough,  its  edge  slipped  on  the  edge  of  the 
draw-bar  of  the  car  attached  to  the  engine,  and 
his  band  was  caaght  and  crusbed;  that  he  saw  the 
defect  as  soon  as  be  looked  at  it,  and,  if  he  had 
looked  before  the  oara  came  together,  be  oonld 
have  seen  the  defect,  and  stepped  outj  but  as  it 
was  he  had  time  only  to  make  the  oonpling  as  well 
as  he  could.  He  bad  a  lantern  on  his  right  arm, 
and  made  the  coupling  with  his  left  hand.  The 
company  had  given  bim  a  printed  order  that  each 
employe,  before  exposing  lumself  to  danger,  mnst 
examine  all  machinei7,  oars,  etc,  aatisfjing  him- 
self that  tbay  are  safe,  and  that  be  shoold  take 
sufficient  time  for  snob  examination,  and  should  re- 
fuse to  obey  orders  exposing  himself  to  danger. 
PlaintifF  was  acting  under  no  orders  as  to  the  man- 
ner or  time  of  coupling.  BtUd,  that  he  ooold  not 
reoorer  for  the  Injnry. 

Exceptions  from  ctrouit  court,  Shiawassee 

county. 

Action  hy  Delbert  D.  Karrer  against  the 
Detroit,  Grand  Haven  &  Milwaukee  Kail  way 
Company  for  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  ex- 
cepts. 

Matthew  Buth,  Jr.*  {Lyon  A  Hackleman, 
of  counsel, )  for  plaintiff.  B.  W.  Meddaugh, 
for  defendant. 

Caupbblx.,  J.  Plaintiff  was  an  experi- 
enced head  brakeman  on  a  freight  train  on 
defendant's  road.  On  February  1, 18S7,  bis 
train  arrived  at  Holly,  late  in  the  afternoon, 
where  he  was  directed  to  take  a  car  standing 
on  a  side  track,  and  connect  it  with  his  train. 
The  engine  was  moved  to  the  side  track,  and 
backed,  under  his  direction,  and  subject  to 
his  orders,  so  as  to  bring  one  of  the  cars  near 
the  one  to  be  attached.  He  put  a  link  in  the 
draw-bar  of  the  car  in  motion,  and  walked 
back  with  it  towards  the  standing  car.  While 
attempting  to  make  the  coupling  his  Angers 
were  crushed.  He  claims  it  was  the  fault  of 
the  defendant,  because  of  a  defective  draw- 
bar  in  the  standing  car.  The  cause  of  griev- 
ance stated  in  the  deciaration  is  as  follows: 
"The  defect  complained  of  consisted  in  that 
the  diaw-bar  and  its  appliances  had  become 
ao  old  and  worn  out  by  long  use  without  re- 
pairs that  such  draw-bar  dropped,  and  hung 
down  about  six  inches  lower  than  where  it 
would  be  if  in  a  proper  sliite  of  repair,  and 
in  its  proper  position.  That  such  defect  of 
said  draw-bar  and  its  appliances  was  obvi- 
ous and  manifest,  and  could  have  been  read- 
ily seen  by  defendant  had  it  taken  the  trouble 
to  have  such  car  properly  inspected,  which  it 
had  not,  or  had  it  used  reasonable  care  and 
diligence  in  the  premises.  That,  owing  to 
the  darkness  and  snow,  plaintiff  could  nut 
and  did  not  see  the  condition  of  said  draw- 
bar as  he  approached  it,  and  did  not  realize 
its  condition  until  he  waa  injured  as  afore* 
said.   That  the  draw-bar  of  the  other  car — 


the  one  attached  to  the  train,  and  which  con- 
tained the  coupling-link  taken  hold  of  by 
plaintiff — was  in  good  condition.  That  the 
cars  to  be  coupled  were  of  equal  height,  and 
the  draw-bars  to  them,  had  they  been  in  good 
condition,  would  have  been  upon  a  level  with 
each  other;  but,  owing  to  the  bad  and  defect- 
ive condition  of  the  draw-bar  and  its  appli- 
ances of  the  car  the  plaintiff  was  trying  to 
couple  to  the  train,  the  draw-bar  of  such  car 
was  much  lower  than  that  of  the  car  to  which 
it  was  to  be  attached,  and  when  they  came 
together  the  upper  projecting  edge  of  the  de- 
fective draw-bar.  meeting  the  lower  edge  of 
the  draw-bar  to  the  other  car,  glanced  up- 
ward and  inward,  catching  and  cruablng 
plaintiff's  fingers,  as  aforesaid,"  etc. 

The  case  on  the  trial  was  peculiar  In  this: 
that  every  other  witness  testified  that  the 
draw-bar  complained  of  was  not  down  or  de- 
fective; and  several  witnesses  ^ree  that 
plaintiff  stated  almost  immediately  after  the 
accident  that  no  one  was  to  blame  but  him- 
self, and  that  the  trouble  arose  from  his  glove 
sticking  to  the  link,  and  his  foot  slipping. 
But  while  a  Jnry  may  have  the  power  to  dis- 
regard testimony  which  agrees  and  believe 
what  is  contradicted,  the  verdict  in  the  present 
case  is  directly  against  the  charge  of  the 
couit,  and  is  not  creditable  to  an  intelligent 
jury.  We  are  more  concerned,  however, 
with  whether  any  case  was  made  out.  and 
whether  any  should  have  been  left  to  the 
Jury.  The  plaintiff's  testimony  for  himself 
was  all  that  was  put  In  by  bim.  According 
to  that  he  was  bead  brakeman,  and  doing  the 
switching  for  his  train.  While  at  the  depot 
he  was  told  to  hitch  onto  the  car  in  question, 
which  waa  on  a  side  track,  and  which  he  says 
he  never  examined,  and  never  saw  before,  or 
since,  to  his  knowledge.  He  does  not  swear 
positively  what  kind  of  a  car  it  was,  but 
thinks  it  was  a  peddler  car.  "The  order  waa 
to  lift  a  car  to  take  to  Fenton ;  and,  if  that 
was  the  case,  it  would  be  what  we  call  a 
•  local  worker.'  I  wouldn't  be  positive  as  to 
that."  When  told  to  hitch  on  he  was  prob- 
ably from  25  to  30  rods  from  the  car.  "I 
uncoupled  the  engine,  hung  on  to  one  car, 
and  went  to  the  west  switch,  to  back  into 
tills  side  track  where  these  cars  were,  with 
the  moving  train."  He  first  coupled  a  lum- 
ber car  to  the  engine,  or  to  a  car  Just  back  of 
it;  the  testimony  %eing  a  little  blind  on  this. 
This  lumber-car  was  the  one  which  was  to  be 
coupled  to  the  car  designated  on  the  side 
track,  and  when  he  had  got  the  lumber-car 
attached  to  the  advance  car,  and  was  prepar- 
ing to  couple  it  to  the  one  behind,  the  latter 
was  distant  from  10  feet  to  half  a  car's  length, 
or  about  a  rod.  Whether  he  signaled  the  en- 
gineer to  back  before  or  after  he  discovered 
tbere  was  no  link  in  the  lumber-car  draw-bar 
is  also  left  in  doubt,  but  another  brakeman, 
named  Kipp,  handed  him  a  link,  which  he 
proceeded  to  put  in  and  fasten  with  a  pin 
while  the  train  was  moving  backward,  as 
required  by  bis  signal,  and  he  walking  back 
with  it,  having  his  lantern  on  his  right  arm. 
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ftud  nslng.hls  left  hand  to  do  tbe  coupling. 
He  bad  Just  got  the  coupIlng-pln  In  place, 
and  as  he  turned  he  was  close  by  the  other 
car.  and,  as  he  says,  had  no  time  to  do  any- 
thing but  make  the  coupling  as  well  as  be 
could.  He  attempted,  as  be  Bays,  to  raise 
the  draw-bar  with  his  knee,  as  he  saw  it  had 
dropped  down,  but  it  did  not  come  up  high 
enough,  and  struck  the  lower  part  of  the 
draw-bar  on  the  lumber-car,  and  slipped  up. 
and  hurt  his  fingers.  It  appears  from  his 
testimony  that  he  saw  the  draw-bar  com- 
plained of  the  instant  he  looked  at  it,  and 
that,  if  he  bad  looked  round  before  the  cars 
came  together,  he  could  have  stepped  out  from 
between  the  cars.  It  would  be  difficult  to 
conceive  of  anything  more  reckless  than  bis 
conduct  as  he  himself  describes  it.  He  was 
not  acting  under  anybody  else's  orders  as  to 
the  manner  ur  time  of  coupling.  The  en* 
gineer  was  acting  on  plaintilf's  signals,  and 
only  moved  as  he  ordered  him  to.  The  com- 
pany h'ad  given  him  this  printed  order  for 
bis  guidanoe:  "Special  Kotice.  Every  em- 
ploye of  this  company  is  hereby  warned  that 
before  exposing  himself  to,  or  bis  fellow-em- 
ployes to,  danger,  it  will  be  his  duty  to  exam- 
ine tbe  condition  of  all  machinery,  tools,  cars, 
engines,  or  trucks  that  he  is  required  to  use 
In  the  performance  of  bis  duties,  satisfying 
hinaelf ,  so  far  as  he  reasonably  can.  that  they 
are  in  safe  working  order.  It  is  the  right 
and  duty  of  every  employe  to  take  sufficient 
time  to  make  such  examination,  and  to  re- 
fuse to  obey  any  order  which  exposes  him  or 
his  fellow-employea  to  danger.  All  cases  of 
personal  injury  must  be  reported  promptly  to 
the  superintendent,  with  all  particulars  that 
can  be  obtainedi"  (Signed  by  the  general 
manager,  superintendent,  and  train  man- 
ager.) It  was  plaintifE^s  duty  to  examine  in- 
to the  coupling  arrangements  of  both  cars  be- 
fore he  attempted  to  couple  them,  and,  as 
they  were  only  a  rod  apart  at  most  before  he 
started  tiie  train  back,  and  as  he  says  the  de- 
fect was  visible  at  oiice  to  any  one  looking, 
one  or  two  seconds  would  have  furnished  ^ 
tbe  time  needed  to  satisfy  himself,  had  he 
been  acting  under  any  one  else's  orders  and 
not  for  himself;  but,  as  he  had  personal  di- 
rection of  the  engineer's  muvements,  and 
could  move  when  he  pleased,  the  case,  as  he 
presents  it,  was  an  aggravated  one  of  the 
grossest  carelessness,  for  which  he  and  no 
one  else  was  responsible.  The  circumsUnces 
were  more  against  him  than  in  any  of  the 
similar  cases  in  which  we  have  held  a  plain- 
tifiF  to  tbe  duty  of  examining  his  surround, 
f  ngs  for  himself.  Hathaway  v.  Railroad  Co., 
51  Mich.  253,  16  N.  W.  Hep.  634;  Uailroad 
Co.  V.  Smitlison,  45  Mich.  212, 7  N.  W.  Rep. 
791;  Batterson  v.  Raihoad  Co..  63  Mich.  125, 
18  K.  W.  Rep.  584;  Goulin  v.  Bridge  Co..  64 
Mich.  190,  31  N.  W.  Rep.  44;  Brewer  v.  Rail- 
road Co.,  56  Mich.  620, 23  N.  W.  Rep.  440. 

While,  as  already  suggested,  plaintiff's  tes- 
timony as  to  the  condition  of  the  draw-bar  is 
contradicted  by  all  the  other  witnesses  in  the 
-case  who  saw  the  car,  and,  among  others,  by 


the  brakeman  who  made  the  conpllng  of  the 
same  car,  yet  we  look  for  our  present  purpose 
solely  to  his  statement  of  the  facts,  on  which 
defendant  was  clearly  entitled  to  have  the 
case  taken  from  the  jury.  The  court  practi- 
cally told  the  jury  that,  if  they  found  a  state 
of  facts  which  plaintiff  himself  had  sworn  to, 
he  could  not  recover,  and  he  was  the  only 
witness  on  his  own  behalf.  Where  there  Is 
conflicting  testimony,  and  a  plaintiff's  case  is 
made  out,  unless  disbelieved,  it  is  proper  to 
let  a  jury  decide  the  controversy;  but  tliey 
should  not  be  allowed  to  give  a  plaintiff  a 
verdict  against  bis  own  admissions  and  his 
own  case  as  he  maiies  it  out,  with  no  other 
-reliance.  The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  itf  both 
courts  to  the  defendant. 

Sheewood,  C.  J.,  and  Chahplin  and 
LoNQ,  JJ.,  concurred.   Mobsk,  J.,  did  nofe 

sit. 


WsLOH  V,  Van  Auebh  tt  aL 
{Supreme  Court  of  MfcMgan.  Oct.  11, 188B.) 

CSBTIORIBI— AcnOH  OH  OOJLBDIlIf»8  BoitlK 

1.  CerMorari  Is  the  proper  remedy  to  review 
an  order  of  tbe  circuit  oourt  rerersiug  a  probato 
order  whioh  refused  permissloa  to  sue  on  a  guard- 
ian's bond,  and  theobjeotlon  that,  If  the  order  of  tbe 
circuit  court  is  reversed,  the  cause  would  stand  tn 
the  circuit  oonrt  to  be  tried  de  novo,  and  that  the 
supreme  court  is  friven  no  power  to  reinstate  the 
case  in  tbe  probate  ooart,  is  Immaterial,  at  Uie  re- 
versal and  setting  aside  of  tbe  order  would  carry 
with  It  the  reinstatement  of  the  probate  order. 

a.  How.  St.  Uiob.  0. 327,  provides  that  all  bonds 
reaulred  b;  law  to  be  taken  in  or  by  the  order  of  the 
judge  of  probate  shall  be  for  tbe  security  and  ben- 
efit of  all  persons  interested,  and  shall  be  taken  to 
the  judge  of  probate  except  when  required  to  be 
taken  to  the  adverse  party.  Section  6831  provides 
that  any  bond  given  by  a  guardian  mav  be  put  In 
suit  by  order  of  the  jadge  of  probate  lor  the  use 
and  benefit  of  the  ward,  or  of  any  parson  later, 
ested,  and  the  proceedings  shall  be  conducted  as 
in  suits  on  bonds  of  exeouters  and  admialstratora. 
The  son  of  an  Incompetent  petitioned  for  appoint- 
ment of  a  guardian,  and  no  objection  was  made. 
A  guardian  was  appointed,  accepted  tbe  trust,  and, 
after  the  death  of  the  ward,  appeared  voluntarily 
In  the  probate  court,  and  asked  a  settlement.  The 
admioutrator  appeamd  for  the  estate,  and  an  ad- 
justment was  made.  The  guardian  refused  to  pay 
over  the  money  and  seourlUesof  tbe  estate.  Held, 
that  the  administrator  Is  entitled  to  permission 
from  the  probate  oourt  to  sue  on  the  bond,  and  the 
objection  oy  the  guardian  and  his  bondsmen,  that 
some  Interested  in  the  estate  were  not  served  with 
notice  of  the  hearing  on  the  petition  for  the  ap- 
pointment of  the  guardian,  oannot  be  sustained. 

B.  R.  Annable,  for  plainUft.  Osbom  ift 
Mills,  for  defendants. 

Long,  J.  Certiorari  to  the  circuit  court 
of  Van  Buren  county  to  review  its  proceed- 
ings in  the  above  cause.  The  proceedings 
were  commenced  by  petition  in  tbe  prubate 
court  to  obtain  leave  from  that  court  to  bring 
suit  on  a  guardian's  bond.  On  appeal  to  tbe 
circuit  tbe  order  made  by  the  probate  court 
granting  such  leave  was  set  aside,  and  an  or- 
der entered  in  the  circuit  court  denying  such 
leave.  This  writ  is  brought  to  revei-se  the 
order  of  tbe  circuit  oourt,  and  to  reinstate  the 
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probate  order,  ^le  facta  as  tii^rftt^w^d 
in  the  probate  and  drcuit  courts,  and  as  they 
appear  bere»  are  that  on  April  16,  1883,  the 
probateoonrt  appointed  defendant  Van  Auken 
guHrtlianof.the  person  and  estate  of  Charles 
welch.  Sr.,  as  an  incompetent,  requiring 
him  to  execute  a  bond  pursuant  to  the  stat- 
ute in  the  penal  sum  of  95,000,  to  the  pro- 
bate Judge,  to  secure  the  faithful  performance 
of  the  trust,  and  accounting  to  that  conrt. 
Defendant  Van  Auken  executed  the  required 
bond,  with  defendant  Willis  TT.  Hodge  and 
one  Alexander  M.  Harrison  as  sureties, 
which  was  flled  and  approved  by  the  probate 
conrt.  The  guardian  thereupon  received  his 
letters,  entered  upon  the  discharge  of  his 
duties,  assumed  the  oare  of  the  incompetent, 
and  took  possession  of  faia  estate  of  94,040, 
consisting  of  moneys  and  securities,  and 
made  an  inventory  thereof.  On  September 
20, 1887.  the  ward  died  Intestate,  and  his 
son,  the  plaintlflF  in  wrtiorari,  was  duly  ap- 
pointed administrator  of  his  estate.  The 
guardian  thereupon  voluntHtily  flled  bis  final 
account  to  the  probate  court  of  that  county, 
and  prayed  its  allowance.  The  guardian  ap- 
peared at  the  bearing,  as  did  the  administra- 
tor representing  the  estate.  The  probate 
court  disallowed  a  portion,  and  allowed  the 
remainder,  of  the  guardian's  account,  and 
gave  the  guardian  60  days  to  settle  with  the 
administrator  pursuant  to  its  decree.  This 
ortler  was  never  complied  with,  nor  appealed 
from,  by  the  guardian.  Thereupon  the  ad- 
ministrator obtained  leave  from  the  probate 
court  to  sue  the  guardian^s  bond  to  enforce 
compliance  with  the  order  on  linal  account- 
ing. From  this  order  the  guardian  and  one 
vurety,  defendant  Hodge,  appealed  to  the 
circuit  court,  and  that  court  reversed  the  or- 
der of  the  probate  court,  for  the  reason, 
among  others,  that  the  probate  court  never 
hail  jurisdiction  to  appoint  the  guardian,  l>e- 
cause  the  petition  for  liia  appointment 
averred  the  existence  of  persons  interested  in 
the  estate,  who  were  not  shown  to  have  been 
served  with  notice  of  the  petition  for  such 
appoinLment,  and  who  did  not  appear  on  such 
hearing.  The  contention  of  defendants' 
counsel  here  is  that  certiorari  is  not  t)ie 
proper  remedy,  for  the  retison  ttmt,  If  this 
cout*t  reverse  the  order  of  the  circuit  court, 
th<*  cause  would  be  left  to  stand  in  the  cir- 
cuit court,  and  there  to  tw  tried  d»  novo,  and 
that  no  power  Is  given  in  this  court  to  rein- 
state the  cHse  in  the  probate  court.  This  is 
not,  liowever.  a  proceeding  according  to  the 
course  of  the  common  law^  and  oertiOTari  is 
the  proper  remedy.  The  reversal  of  the  order 
of  tlie  circuit  court,  and  the  setting  aside  of 
such  order,  would,  under  the  circumstances 
here,  carry  with  it  the  reinstatement  of  the 
order  of  tlie  probate  court.  The  proceedings 
and  order  would  seriously  affect  the  rights  of 
the  parties,  and  the  whole  of  the  matters,  so 
far  as  the  right  to  bring  suit  upon  the  bond, 
are  before  us,  and  open  to  review.  What  the 
rlglits  of  tlie  p^trties  may  be  in  any  suit 
brought  upoQ  the  bund  we  cannot  now  in- 


quire Into,  bnt  the  right  to  bring  the  salt  Is 
a  question  which  may  fully  be  disposed  of 
here. 

Chapter  227,  How.  St.,  provides  that  "all 
bonds  required  by  law  to  ^  taken  In,  or  by 
order  of,  the  probate  court,  shall  be  for  Butik 
sum  and  with  such  sureties  as  Uie  Judge  of 
probate  shall  direct,  except  when  the  law 
otherwise  prescribes,  and  such  bonds  shall  be 
for  the  security  and  beneOt  of  all  persons 
interested,  and  shall  be  ti^en  to  the  Judge  of 
probate,  except  where  th^  are  required  by 
law  to  be  taken  to  the  adverse  party."  It  is 
also  provided  by  section  6331  that  "anybond 
given  by  a  guardian  may  be  put  in  suit  by 
order  of  the  judge  of  probate  for  the  use  and 
beneflt  of  the  ward,  or  of  any  person  inter- 
ested in  the  estate,  and  the  proceedings  in 
such  suit  shall  be  conducted  in  like  manner 
as  is  provided  with  respect  to  suits  on  the 
bonds  of  executors  or  administrators."  The 
bond  was  properly  executed  to  the  judge  of 
probate,  uul  under  the  provision  of  the  stat- 
ute last  quoted  the  application  was  properly 
made  to  the  probate  court  for  leave  to  bring 
the  action  upon  it.  The  foct  that  others  in- 
terested in  the  estate  were  not  served  with 
notice  of  the  hearing  on  the  petition  for  th^ 
appointment  of  defendant  Van  Auken,  as 
guardian,  can  in  no  manner  affect  the  rteht 
of  the  administrator  to  sne  the  twnd.  The 
son  of  the  incompetent  made  the  petition,  ap- 
peared at  the  hearing,  and  no  objection  was 
made  to  the  appointment  of  Mr.  Van  Auken 
as  such  guardian.  He  accepted  the  trust, 
took  possession  of  the  estate,  and  after  the 
death  of  his  ward  appeared  voluntarily  In  the 
probate  court,  and  asked  an  adjustment  and 
settlement  of  his  account.  The  administra- 
tor appeared  for  the  estate,  and  the  probate 
court  made  such  adjustment  of  the  account 
as  he  thought  just,  and  from  which  the 
guardian  has  never  appealed.  Those  inter* 
ested  in  the  estate  have  acquiesced  In  the 
pointment  of  the  guardian,  the  taking  pos- 
session of  the  estate  by  blm,  and  they  now, 
being  represented  by  the  administrator,  are 
calling  upon  the  guardian  to  pay  over  the 
balance  found  in  his  hands  upon  such  settle- 
ment. Demand  has  been  made  for  these 
moneys  and  securities  wliich  the  guardian 
holds,  and  he  refuses  to  pay  or  surrender 
them.  The  administrator,  under  the  circum- 
stances, has  a  right  to  bring  suit  on  the  bond. 
The  amount  owing  the  estate  has  been  fully 
adjusted  and  determined,  and  it  could  not 
matter  that  some  Irregularity  appeared  in  the 
proceedings  for  the  appoi  ntment  of  the  guard- 
ian. The  parties  who  might  have  com- 
plained, or  who  could  have  taken  the  advan- 
t;ige  of  such  irregularity,  are  not  here  com- 
plaining. They  are  seeking  to  obtain  the 
moneys  which  came  into  the  hands  of  the 
guardian  undertheappolutment.  Theguard- 
lan  and  his  bondsmen  are  seeking  to  avoid 
the  effect  of  the  appointment,  and  setting  up 
the  Irregularities  in  the  appointment.  This 
they  cannot  be  permitted  to  do.  If  such  ir- 
r^ularitles  were  found  to  exist,  yet  the  ao- 
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ceptanee  of  the  tnut  \^  Mr.Yaii  Auken,  his 
taking  possession  of  Vba  estate,  and  at  the 
death  of  his  ward  asking  and  obtaining  from 
the  probate  court  an  adjustment  and  aettle- 
ment  of  his  guardian's  account,  estops  bim 
from  taking  advantage  of  sucb  irregularities. 
If  bis  account  was  not  properly  adjusted, 
his  remedy  was  to  appeal  from  the  decree  of 
the  prolutecourt  then  mada  Some  contention 
Is  made  that  the  administrator  should  have 
filed  Iiis  bill  in  chancery  for  an  accounting 
with  the  guardian,  as  it  appears  that  some 
of  the  effects  of  the  estate  in  the  hands  of  the 
guardian  consist  (tf  secDritiea.  and  that  a  mon- 
ej  j  udgment  could  not  be  had  In  a  suit  on  the 
bond.  It  altars,  however,  that  a  d^and 
has  been  made  upon  the  guardian  for  these 
securities  and  moneys,  and  be  refuses  to  turn 
them  over  to  the  administrator,  who  is  now 
entitled  to  their  custody.  It  may  be  true 
tliat  the  guardian  might  yet  turn  them  over 
and  avoid  the  litigation,  as  there  seems  to  be 
no  dispute  upon  this  record  as  to  the  Hmoant 
and  kind  of  assets  so  held  by  him.  But 
there  can  be  no  doubt  of  the  jurisdiction  of 
the  probate  court  to  make  the  order  asked  for 
and  granted  by  that  court,  and,  even  if  it  be- 
came necessary  to  go  into  a  court  of  chancery 
to  obtain  the  rights  which  the  administrator 
is  seeking  for  those  interested  in  the  estate. 
It  does  not  follow  that  the  order  mside,  grnnt- 
ing  leave  to  sue  on  the  bond,  is  void.  The 
circuit  cuurt  was  in  error  in  setting  aside  the 
order  made  in  the  probate  court.  It  follows 
that  the  oi^er  made  in  the  circuit  court  must 
he  set  aside,  llie  case  remanded  to  the  pro- 
bate court,  and  the  order  there  made  r«in- 
stated.  The  plaintiff  in  certiorari  will  re- 
cover the  costs  of  the  circuit  court  and  of 
this  court. 

SiiERWooD,  C.  J.,  and  Ghahflin  and 
Mouse,  JJ.,  concurred.  Caupbbll,  J.,  did 
not  sit. 


PuDBmKT  t).  SUFBEHE/jODQB  KNIGHXa  OF 
HONOB. 

(Supreme  Court  cf  MieiMgan.  Oct.  11, 18SB.) 
Lirs  ImoaAiraa— Application. 
1.  Deceaaed,  Id  his  applloatioa  for  losnraaoe, 
which  was  expressly  maoe  a  part  of  the  contract, 
represented  that  be  had  never  been  afflicted 
with  asthma  or  blood-spitting,  and  that  be  had 
never  been  rejected  by  the  medloal  examiner  of 
any  lodge  or  sootety.    There  was  evidence  that 
both  of  these  were  untrue.   The  company's  ex- 
amining pbysidaD  testified  that  he  was  for  a  long 
while  before  the  application  deceased's  physician, 
S   and  that  he  wrote  the  answers  to  many  of  the 

SuestioDB  in.  deceased's  application  from  his  own 
nowledge;  that  deceased  stated  to  him  that  be 
had  been  rejected  by  the  examining  physician  of 
one  company  on  account  of  asthma;  that  witness 
stated  that  deceased  had  not  had  asthma  and  there 
must  be  something  wrong,  and  he  should  answer 
the  question  as  to  former  rejection  in  the  nega- 
tive; that  he  bad  treated  plaintiff  11  years  before 
for  spitting  blood,  but  that  he  did  not  have  asthma. 
There  was  evidence  that  a  written  rejection  to  his 
former  application  was  sent  to  deceased,  but 
it  was  contended  that  there  was  no  evidence  that 
he  received  It.  There  was  no  evidence  that  de- 
oaased  had  bad  any  sloltnesa  for  llyears  before  his 


appllcaUon.  Held,  that  If  the  examining  pbysitdan 
assumed  to  answer  the  questions,  defendant  could 
not  dispnte  them,  and  the  case  sbonld  go  to  the 
jury.' 

8.  A  written  apidioatlon  by  deceased  tbr  insur- 
ance .In  another  company,  with  avpi^tended  in- 
dorsement  of  rejection  by  the  medrcal  examiner, 
was  Incompetent  evidence  to  prove  the  rejection, 
or  that  deoeaeed  had  asthma. 

Exceptions  from  circnit  court,  Wayne 
county, 

Wm.  Look  and  H.  F.  Chipman,  {B.  J*. 
Conely,  of  counsel,)  for  plaintiff.   SlUott  0. 

Stsoeujson,  fur  defendant. 

Long,  J.  Defendant  is  a  corporation  or- 
ganized under  the  laws  of  Missouri.  The 
action  is  brought  to  recover  upon  acertifl- 
cate  of  membership  issued  by  the  defendant 
upon  the  application  of  the  husband  of  the 
plaintlfF  in  the  sum  of  92.000;  the  plaintiff 
being  named  as  beneficiary.  The  defense  in 
the  court  below  was  that  this  certificate  was 
void  by  reason  of  the  false  statements  made 
by  the  husband  in  bis  application  for  mem- 
bership. The  particular  matters  relied  upon 
In  the  defense  and  which  the  court  l>eluw 
held  defeated  the  recovery  of  the  plaintiff, 
were  that  in  the  application  of  Mr.  Pudritzky 
he  represented  and  stated,  in  answer  to  ques- 
tions propounded — First,  that  he  had  never 
been  afflicted  with  the  disease  of  asthma  or 
blood-spitting;  second,  that  he  had  never 
made  application  for  life  insurance,  and  had 
never  been  rejected  by  the  medical  examiner 
of  any  lodge  or  society;  and  that  these  state- 
ments were  untrue.  Attached  to  this  exam- 
ination was  the  following  certincate,  signed 
by  the  appi  icant :  "  I  certify  that  the  ans  were 
made  by  me  to  the  questions  propounded  by 
the  medical  examiner  of  Cherqslfer  Lodge 
No.  1.267,  which  are  attached  to  this  appli- 
cation and  form  a  part  hereof,  are  true.  In 
which  there  are  no  misrepresentations,  or 
suppression  of  known  facts;  and  I  acknowl- 
edge and  agree  that  the  above  statement 
shall  form  the  basis  of  the  agreement  with 
the  Supreme  Lodge  Knights  of  Honor,  and 
constitute  a  warranty."  The  certiticate  con- 
tains the  following  provision:  "The  Supreme 
Lodge  Knights  of  Honor  issues  this  certifi- 
cate to  Charles  Pudritzky,  a  member  of 
Cherusker  Lodge  No.  1,267,"  etc.,  "and  up- 
on condition  that  the  statements  made  by 
said  raeml>er  In  his  petition  for  membership, 
and  the  statements  made  by  him  to  the  med- 
ical examiner,  be  made  a  part  of  this  con> 
tract.  The  supreme  lodge  hereby  agrees  to 
pay  out  of  the  widows'  and  orphans'  benfr- 
fit  fund  to  his  wife,  Dorothea  Pudritzky,  the 


^An  insurance  oompaDv  Is  estopped  to  deny  Its 

liability  on  a  policy  on  the  ground  of  false  repre- 
sentations In  the  application,  whioh  are  declared 
by  the  policy  to  be  warranties,  If,  at  the  time  the 
policy  was  issued,  it  personally,  or  through  Its 
agent,  knew  or  had  notice  of  the  facts  concerning 
which  the  representations  were  made.  Insurance 
Ca  V.  Brodie,  (Ark.)  U  S.  W.  Rep.  1016.  See,  also, 
Dunbar  v.  Insurance  Co.,  (Wis.)  40  N.  W.  Kep.  386, 
and  note;  Protective  Unioti  v.  Gardner,  (Kan.)  81 
Fac  Rep.  SS8,  and  note:  Plokala  t.  Insurance  Ck>., 
|,Xad.}2iN.  KB6P.898. 
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Bum  of  $2,000,  in  accordaoce -with  and  un- 
der the  laws  goTerning  this  order,  upon  sat- 
isfactory evidence  of  the  death  of  said  mem- 
ber." It  is  insisted  by  defendant's  counsei 
tbHt  these  sfetements  und  misrepresentations 
were  material  and  amounted  to  warranty. 

The  only  controversy  in  the  case  Is,  did 
the  answers  made  by  Fudritzky  annul  the 
contract?  The  proofs  made  by  the  defend- 
ant upon  these  questions  are  from  tlie  appli- 
cation and  examination,  and  the  testimony  of 
witnesses.  From  the  application  it  appears 
that  the  following  examination  was  made  and 
answers  given:  "Sec.  13.  Have  you  ever  had 
any  of  the  following  diseases:  Question. 
Disease  of  the  lungs?  Yes.  Q.  Spitting 
bloud?  No.  Q.  Any  disease  not  men- 
tioned? Pneumonia,  11  years  ago.  P.  S. 
Has  entirely  recovered,  and  has  not  been  sick 
since.  Asthma?  No."  Witness  Julius 
Koch  testified  that  be  knew  Pudritzky  12  or 
14  years,  and  that  12  years  ago  be  had  a  talk 
with  bim  about  his  trouble  with  his  lungs. 
"Question.  What  did  he  say  to  you,  if  any- 
thing, with  reference  to  whether  he  bad  ever 
been  troubled  with  spitting  blood?  Answer. 
1  Bawhlm.  He  loolced  bad;  and  I  said,  'Pu- 
dritzlty.  wtiat's  the  matter?  *  and  he  said,  •  1 
have  a  bad  lung.'  Q.  And  he  told  you  he 
was  sick, — his  lungs  were  bad,  and  he  was 
BpittingbJood?  A.  Yes.' sir;  be  was  spitting 
blood.**  Mr.  Christian  Hoesback  also  testi- 
6ed  that  in  the  year  1874  Fudritzky  quit  his 
work  in  a  sash  and  blind  factory  on  account 
of  his  health,  and  that  Fudritzky  then  told 
him  he  was  so  badly  off  he  had  spit  blood. 
Defendant  also  put  in  evidence  the  applica- 
tion (if  Charles  Fudritzky  for  membership  in 
the  Kniglits  of  Fythias,  as  follows:  "Appli- 
cation 376,  of  Charles  Fadriti&y,  of  section 
S^,  endowment  raiUc,  K.  F.,  is  disapproved 
Sept  12.  1884.  A.  B.  Booth,  medical  exam- 
iner In  chief.  Present  condition,  asthma." 
In  the  application  of  Fudritzky  in  the  pres- 
ent case,  under  section  17  he  was  asked  the 
following  question:  '*Q.  Have  yon  ever  been 
rejected  by  the  medical  examiner  of  any 
lodge  or  society?"  and  answered,  ''No." 
To  meet  this  testimony  the  plaintiff  called  as 
a  witness  Dr.  J.  H.  Carstens,  the  examining 
physician  of  the  Knights  of  Hdhor,  and  who 
was  also  the  family  physician  of  Fudritzky 
for  many  years.  Dr.  Carstens  was  shown 
the  application  and  examination  of  Fudritz- 
ky, and  examined  aa  follows:  "Q.  Is  this 
your  signature?  A,  Yes,  sir;  looks  like 
it.  Q.  Is  that  Fudritzky's  signature?  A. 
Yes.  sir.  Q.  Who  filled  out  these?  A.  1 
filled  out  all  these  things.  Q.  Prom  whom 
did  you  get  the  information?  A,  From  Mr. 
Pndriizky,  except  some  I  knew  mys^f.  I 
filled  out  myself,  for  instance,  about  his  for- 
mer sickness.  I  filled  that  out  without  ask- 
ing  him  about  it.  All  those  questions  I  filled 
out  myself."  In  answer  to  the  question: 
**DId  he  answer  these  questions  there?"  the 
witness  answered,  "Yes,  sir.  1  asked  bim 
all  these  questions,  and  put  down  the  answers 
according  to  how  be  gave  them  to  me,  except ' 


some  of  them,  where  I  knew  all  about  it.  I 
put  them  down  myself  without  asking  him 
any  particular  details."  The  witness  also 
testified  that  he  had  treated  Mr.  Fudritzky 
and  his  family  for  15  years,  whenever  he  was 
sick,  and  knew  him  well,  and  saw  him  very 
often. — almost  every  day  or  two.  Witness 
was  then  sliown  the  question  in  the  exami- 
nation: "Have  you  ever  been  rejected  by 
the  medical  examiner  of  any  lodge  or  socie- 
ty?" and  asked:  "Did  you  answer  that  ques- 
tion 'No?'"  and  answered,  "Yes,  sir." 
"Q.  Explain  why  it  was  answered  'No.*  A. 
I  asked  Fudritzky, «  Have  you  ever  been  re- 
jected by  any  other  lodge  or  society?*  He 
says,**  No,  I  have  not;  and  I  have  he  says,  I 
intended  to  join  the  endowment  rank  of  the 
Knij^bts  of  Pythias,  and  I  went  to  their  doc- 
tor to  be  examined,  and  he  looked  at  me,  and 
be  says:  "Why,  you  have  got  the  asthma; 
you  cannot  pass  anyhow;**  and  he  refused  to 
examine  me.*  Q.  And  so  he  refused  to  ex- 
amine him?  A,  That  is  what  he  told  me. 
1  said :  '  That  is  all  nonsense.  I  have  known 
you  for  a  dozen  years,  and  I  have  come  in 
your  house,  in  and  oat.  I  did  not  see  yon 
have  any  asthma.  I  do  not  see  how  you 
can.  There  must  be  something  wrong  there. 
And  if  he  did  not  examine  you  I  do  not  see 
why  you  can  say  that;  and  you  have  not  the 
asthma,  and  I  will  put  It  down.  '*Ko. » '  I  had 
known  him  a  dozen  years.  Had  treated  trim 
eleven  years  before  for  infiammation  of  the 
lungs.  He  spit  up  blood.  He  did  not  have 
asthma  at  that  time,  that  I  knew  of.  I  knew 
him  down  to  the  very  day  of  ids  death.** 

Plaintiff's  counsel  contends  that  tbe  un- 
contradicted testimony  of  Dr.  Carstens  estab- 
lishes the  facts  (1)  that  the  spitting  of  blood 
was  a  temporary  ailment,  the  result  of  pneu- 
monia, many  years  before,  and  from  which 
deceased  had  entirely  recovered  long  before 
the  application  wu  made;  (2)  that  Fudritz- 
ky never  had  asthma;  (S)  that  Dr.  Carstens 
was  the  agent  of  the  defendant  oompany.and 
assumed  to  answer  the  questions  in  the  ap- 
plication without  oouaultotion  with  deceased, 
and  entirely  upon  his  own  knowledge,  ob* 
tained  from  prescribing  for  and  acting  as  Fu- 
dritzky's family  physician;  (4)  that  the  an- 
swer "No"  to  the  question,  Have  you  ever 
been  rejected  by  the  medical  examiners  of 
any  lodge  or  society?**  was  fairly  explained 
to  the  agent  of  tlie  defendant  (K»mpany,  and 
that  the  agent,  upon  explanation,  decided  for 
Fudritzky,  and  wrote  the  word  "No.** 

Defendants  introduced  some  testimony 
tending  to  show  that  after  this  application  • 
was  made  to  the  Kntghts  of  Pythias,  and  aft- 
er the  medical  examiner  had  made  the  in- 
dorsement of  rejection  upon  the  application, 
the  secretary  notified  Mr.  Fudritzky  of  his 
rejection  by  letter.  It  Is  contended,  howev- 
er, by  plaintiff  that  there  is  no  evidence  that 
Fudritzky  ever  received  the  letter.  Flain- 
tifTs  counsd  also  contends  that  the  court  was 
^n  error  in  admitting  in  evidence  the  applica- 
tion for  membership  in  the  Knights  of  Pyth- 
ias. (1)  Iwcause  it  did  not  tend  to  show  that 
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Fadrltzkx  was  rejected  the  medical  ex- 
aminer of  any  other  lodge  or  society:  (2)  be- 
cause the  law  does  not  make  an  unsworn  cer- 
tificate) of  an  officer  in  a  foreign  corporation 
evidence.  It  appears  from  the  reford  that 
Fudritzl^  died  from  granular  disease  of  kid- 
neys, or  ailments  to  which  these  several 
questions  relate.  There  is  no  evidence  in  the 
case  that  thedeceased  hud  been  troubled  with 
any  ailments  for  1 1  years  prior  to  the  li  me  of 
m^ing  thisappUcation,  and  no  evidence  but 
that  at  the  time  of  making  the  applicntlon 
he  was  a  man  In  good  health,  and  free  from 
disease.  He  joined  the  order  in  Xovember, 
1884,  and  continued  in  it  until  he  died,  in 
lti87.  At  the  time  of  bis  medical  examina- 
tion under  his  application  for  memtMrship 
there  is  no  evidence  but  that  he  was  in  good 
health.  The  examination  was  conducted  by 
the  medical  examiner  of  the  order,  who  was 
also  the  family  physician  of  the  deceased,  and 
by  reason  of  his  knowledge  and  intimacy 
with  bis  physical  condition  he  was  able  to 
write  down  the  answers  to  many  of  the  ques- 
tions without  consultation  with  him.  Dr. 
Carstena,  from  his  testimony,  knew  at  the 
time  he  wrote  the  answer  to  the  question 
alwut  his  spitting  blood  thnt  some  11  years 
before  that  deceased  had  some  lung  trouble, 
and  had  then  spit  blood;  yet  he  evidently  re- 
garded it  as  a  mere  temporary  ailment,  the 
result  of  tlie  malady  with  which  he  was  then 
afflicted,  and  from  which  he  had  fully  recov- 
ered: and  if  he  took  upon  himself  to  write 
the  answer  "No,"  being  aware  of  all  the 
facts,  the  deceased  could  not  be  charged  with 
making  false  statements  in  that  particular. 
Dr.  Carstens  was  then  the  agent  of  the  order, 
fully  cognizant  of  all  the  (acts.  As  was  said 
by  this  court  in  Brown  v.  Insurance  Co., 
32  N.  W.  Eep.  610:  "A  mere  temporary  ali- 
ment or  iniiisposition  which  does  not  tend  to 
weaken  or  undermine  the  constitution  at  the 
time  of  taking  membership  does  not  render 
the  policy  or  certiticate  void."  But  in  the 
presetit  case.  If  the  testimony  of  Dr.  Carstens 
is  Irne,  he  assumed  to  write  out  the  answers 
to  tlie  questions  upon  his  own  knowledge 
of  the  facts,  rather  than  from  the  answer 
given  by  tlie  deceased.  Whether  this  is  In 
fact  true,  was  for  the  jury,  and  should 
tiave  been  snbmitted  to  them.  If  it  is  true 
that  Dr.  Carstens,  acting  as  agent  for  the 
company,  assumed  to  do  this,  the  order  is  not 
in  a  position  to  claim  that  the  answers  were 
untrue.  McArthur  v.  Association,  35  K. 
W.  Ilep.  430:  DunRar  t.  Insurance  Co.,  40 
N.  W.  Hep.  886;  Temmink  v.  Insurance  Co., 
Id.  469. 

The  court  was  also  In  error  in  receiving  In 
evidence,  under  plaintiff's  objection,  the  ap- 
plication and  pretended  rejection  indorsed 
thereon  of  the  application  of  the  deceased  for 
membership  in  the  Knights  of  Pythias. 
There  was  no  proof  in  the  case  that  Mr. 
Booth,  the  medical  examiner  of  that  order, 
ever  rejected  the  deceased  from  that  order  u  n- 
der  a  medical  examination,  except  his  lA- 
dorseroent  appeclng  upon  the  application. 


This  Indorsement  was  not  competent  evi- 
dence to  prove  the  fact  of  such  rejection,  or 
that  the  deceased  had  asthma,  and,  even  if 
this  was  some  evidence  of  the  fact,  li  was 
contradicted  by  Dr.  Carstens,  and  became  b 
question  for  the  consideration  of  the  jury. 
The  case  presents  in  many  points  questions 
of  fact  that  belong  to  the  province  of  thejnry 
to  determine,  and  the  court  was  in  error  in 
holding  as  a  matter  of  law,  as  the  issues  were 
presented,  that  no  recovery  could  be  had. 
The  judgment  of  the  court  below  must  be 
reversed,  with  costs,  and  a  new  trial  ordered. 

Sherwood.  C.  J.,  and  Oampbici.t.  and 
MoBss.  JJ.,  concurred. 

Champlin*  J.  I  concur  la  nyerslng  the ' 
judgment. 


FomBR  «.  Mellen  et  aZ. 
(Suprsnu  Court     Mlnnetata.  Oct  U,  1880.) 

DiOKIT. 

1.  Bvldenoe  held  sulBoIent  to  make  a  case  for 
the  jury. 

a.  AdmlsslbUityotoertBiaeTldenoeoonsidored. 
{^Uabua  by  A«  Court.) 

Appeal  from  district  court,  Henne^  coon- 
ty;  ^OKS,  Judge. 

Thoa,  J.  Ltfiwioht  tor  appellant.  A,  7>. 
Polk,  tor  respondents. 

YANDERBtrROH,  J.  It  Is  not  necesssry  to 
add  much  to  what  is  said  in  the  opinion  up- 
on the  former  appeal,  36  Minn.  122,  30  K. 
W.  Rep.  438.  There  was  sufflclent  evidence 
to  entitle  plaintiff  to  have  the  case  submitted 
to  thejury.and  we  think  a  wider  scopeshould 
have  been  given  to  the  investigatlonon  plain- 
tiff's part.  The  complaint  shows,  In  sub- 
stance, among  other  things,  that  the  laundry 
business  purchased  by  plaintiff  was  repre- 
sented by  defendants  to  be>argeand  remu- 
nerative, and  to  have  amounted  to  $70  per 
week,  with  an  established  and  valuable  cus- 
tom, and  that  such  representations  were  false 
and  fraudulent,  and  there  isevldence  tending 
to  establish  the  truth  of  these  allegations. 

Evidence  of  the  statements  and  represen- 
tations of  the  defendants  touching  the  nature 
of  the  business  and  extent  and  value  of  the 
custom  was  proper,  as  was  also  the  admis- 
sions of  the  defendant  Mellen  made  to  Left, 
wich  and  Talerday  after  the  sale  upon  the 
same  subject,  and  tending  to  show  that  the 
business  was  in  fact  unproStable,  and  a  los- 
ing one.  The  good-will  of  an  established 
business  in  a  particular  community  or  neigh- 
borhood is  deemed  a  subject  of  substantial 
value,  because  of  the  reasDnable  expectation 
of  its  continuance.  Xow,  if  plaintiff  in  this 
case  continued  the  business  under  substim- 
tially  the  same  conditions,  and  tliere  was  found 
to  be  a  marked  discrepancy  between  tlie 
amount  and  value  thereof  and  the  state  of 
the  case  as  represented  by  the  defendants,  it 
is  a  circumstance  proper  to  be  considered  up- 
on the  question  of  the  truth  of  their  alleged 
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representations.  ITpon  tlie  qaestion  of  dam* 
agea,  the  plaintiff  was  entitled  to  prove  the 
actual  value  of  the  fixtures  and  good-will  of 
the  business  purchased  and  as  represented  to 
be.  His  offer  of  such  proof  was  proper, 
though  if  it  had  been  allowed  It  would  have 
been  necessary  that  the  witnesses  should  have 
been  shown  to  be  competent  to  speak  on  the 
subject.  No  other  points  in  the  case  need  to 
be  referred  to.   Judgment  reversed* 


Neuuaisr  v.  Yinobht. 
(Suprm«  Court  of  Mtnn^ota.  Oct.  14, 188B.) 

HOHEBTUD. 

On  Angnst  6, 1886.  one  K.  purohased  and, 
with  his  fBinily,  went  into  Immediate  possession  of  a 
'  lot  within  the  platted  portion  of  the  oity  of  Bt.  Cloud. 
From  the  time  he  so  took  possession  up  to  and  In- 
oludlnff  the  I6th  day  of  Marah  foUowin^,  on  which 
dayhesoldto  plaLntifT,  he  oontlnually  resided  upon, 
occupied,  and  oltdmed  said  premises  as  his  home- 
stead. ThedefendantassertedaltenDponthesame 
byvlrtne  of  a  judgment  duly  entered  and  docketed 
by  him  In  the  oonnty  in  which  said  property  was  sit- 
uated, Ewalnst  said  K.,  on  the  12ta  day  of  March, 
1886.  Held,  that  the  Uen  of  defendant's  Judgment 
did  not  attach. 
(Syllabua  by  the  Court.) 

Appeal  from  district  court,  Stearns  county; 
Sbablb,  Judge. 

O.  W.  Baldwin,  for  appellant,  ff.  ffanten 
and  Theo.  Bruener,  for  respondent. 

Collins.  J.  The  facts  in  this  case  may 
be  very  briefly  stated  as  follows:  On  the  6th 
day  of  August,  1886,  one  J.  D.  Kowaikowski 
purchased  a  lot  situated  within  the  platted 
portion  of  the  city  of  St.  Cloud.  With  his 
family  be  went  into  immediate  possession  of 
the  same,  and  upon  said  dity,  and  continu- 
ously thereafter,  up  to  and  including  the  16th 
day  of  March  following,  on  which  dny  be  sold 
to  this  nlaintiif,  resided  upon,  claimed,  and 
occupied  the  premises  as  his  houiestead.  The 
defendant  herein  asserts  a  lien  upon  the  prop- 
erty by  virtue  of  a  judgment  in  his  favor 
agiiinstsaid  Kowaikowski  rendered  and  dete- 
cted in  the  proper  county  on  March  12. 1886, 
about  five  months  prior  to  the  aforesnid  pur- 
chase by  the  latter.  The  plaintiff  demanded 
in  bis  complaint  that  this  cliiim  of  lien  be 
adjudged  null  and  void,  and  this  relief  was 
granted  iu  the  court  below.  The  finding  of 
fact,  made  by  consent  of  both  parties,  as  ap- 
pears from  the  record,  is  that  immediately 
upon  bis  purchase  the  judgment  debtor  took 
possession  of  and  occupied  the  premises  as 
his  homestead.  lie  ioatantimeously  went 
into  the  actual  occupancy  of  the  property, 
claiming  it  as  exempt  under  the  laws  of  the 
state,  and  coutinually  tliereafter  resided 
upon  tlie  same  until  be  sold  to  plaintiff. 
Tlipre  was  no  intervening  space  of  time, — no 
appreciable  or  perceptible  interval  between 
the  act  which  made  him  the  owner,  and  that 
of  occupancy.  He  took  possession  instantly, 
and  we  are  of  the  opinion  that  there  was  no 
period  in  wliich  the  Uen  of  tlie  judgment  at- 
tached, as  against  Um  homesteiid  riglit.  To 
so  bold  we  are  not  compelled  to  mudifyor  re- 


tract anything  which  may  have  been  written 
In  Kelly  v.  Dill,23  Minn.  435,  or  in  Liebetrau 
T.  GoodselJ,  26  Minn.  417,  4  N.  W.  Bep.  813. 
as  the  facts  In  those  cases  are  easily  distin- 
guished from  those  existing  in  the  case  at 
bar.  Nor  are  we  obliged,  in  so  holding,  to 
adopt  the  views — basM  upon  statutes  prao 
ticaily  the  same  as  the  one  now  under  consid- 
eration— set  forth  in  Edwards  r.  Fry,  9  Kan. 
417;  Oilworth  t.  Cody,  21  Kan.  702;  Scofield 
V.  Hopkins.  61  Wis.  370,  21  N.  W.  Rep.  259; 
Reske  r.  Reske,  51  MEch.  541, 16  N.  W.  Bep. 
895:  Deville  t.  Widoe,  64  Mich.  593,  31  K. 
W.  Rep.  533.  To  otherwise  interpret  the 
statute  relating  to  exemptions,  to  construe  it 
as  strictly  as  the  appellant  insists,  would  be 
to  say  that  tlie  purchase  and  occupation  of 
real  property  cannot  be  concurrent  in  point 
of  time,  and  that  the  humane  and  beneficent 
provisions  of  the  homestead  law  open  to  the 
ordinary  debtor,  cannot  be  made  available  by 
the  person  against  whom  a  judgment  may  t}e 
docketed  in  the  county  In  which  he  may  de- 
sire to  reside,  under  any  circumstances.  This 
law  must  not  be  so  construed  as  to  render 
it  valueless  in  the  very  cases  where  Its  pro- 
tection is  most  needed.  Jacoby  v.  DisUUlng 
Co.,  ante,  52.  Judgment  affirmed. 


Steikeb  «i  al,  e.  Zwzgket  et  aL 

{Supreme  Court  of  Jffnnetoto.  Oct  S,  I889i.) 
^■omc  Fbrfobhascb. 

1.  Z.  ezecated  and  delivered  to  S.  a  written 
agreement  by  whloh  he  sold  to  the  latter  a  certain 
tract  of  land,  acknowiedRing  a  partial  pajrment  of 
the  purchase  prioe.  He  did  not  in  terms  expreaslf 
agree  to  oonvey  the  land  to  S.,  but  did  aUpnlate 
that  the  form  of  the  conveyanoe  should  he  a  war- 
ranty deed.  Held,  that  S.  was  entitled  to  a  con- 
veyance from  Z.,  IiiB  vendor. 

2.  A  purchaser  of  real  property,  entitled  to  a 
warranty  deed,  is  not  ohiiged  to  acoept  the  deed  of 
a  third  party.  He  has  a  right  to  insist  upon  a  con- 
veyance from  his  vendor.  Mid  that  the  uUe  to  the 

firemises  be  perfect  In  the  vendor  at  the  Ume  of 
bs  delivery. 

8.  The  testimony  in  the  case  at  bar  fnllyJnsM- 
fled  the  fladinga  of  fact  and  the  judgment  oased 
thereon  was  warranted  by  the  facts  as  found.  Ad- 
ditional findings,  demaniud  In  the  oourt  below  bj 
the  appellants,  would  not  have  afteoted  the  result 
of  the  action. 
(Syllabus  bv  0le  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; SiuoNs,  Judge. 

Action  by  Steiner  Sc  Setter  against  Zwlck- 
ey  and  Flint.  Judgment  for  plaintiffs,  and 
defendants  appeal. 

Young  &  Lightner^  tdt  appellaats.  W.  S, 
Adam»,  tot  reapondents. 

Collins,  J.  The  plaintiffs,  as  copartner! 
in  the  purchase  and  sale  of  the  real  estate 
and  equitable  Interests  bereln  involved,  hav- 
ing equal  shares  therein,  brought  tbls  action 
to  compel  a  reconm^ance  of  the  fee  of  one  par- 
cel of  the  land  from  defendant  Flint,  and  an 
assignment  or  transfer  of  an  equitable  right 
or  interest  in  the  other  parcel  from  the  de- 
fendant Zwickey.  Tbese  defendants  had  ob- 
tained the  title  In  fee  to  one  traeti  and  en  e^ 
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citable  right  In  the  oUter,  valued,  together, 
at  •1,075»  in  purt  payment  for  otber  real  es- 
t«te,  wbtoh  defendant  Zwickejr  had  by  con- 
tract in  writing  of  date  July  18, 1887.  sold  to 
plaintiff  Setter  for  tbe  agreed  price  of  96^000, 
aaA  in  whii-h,  as  part  payment,  he  bad  ac- 
knowledged the  receipt  of  the  aum  <tf  •1,075. 
By  it  the  real  estate  therein  sold  was  to  be 
conveyed  by  warranty  deed  upon  certain 
terms  as  to  deferred  payments,  within  60 
days  from  its  date,  time  being  made  of  Its  es- 
sence. The  flndinga  oi  fact  show,  and  It  was 
admitted  at  tlie  trial,  that  Uie  defendant 
Zwickey  never  bad  title  tothe  premiseswhieh 
be  sold ;  bis  only  interest  l>eing  a  contract  of 
purchase  from  tlie  owners  thereof,  bearing 
date  June  17,  1887,  and  maturing  90  days 
thereafter;  and  that  on  the  Ist  day  of  Octo- 
ber of  that  year  the  owners  In  fee  of  said 
pruperty — be\ng  the  same  persons  executing 
and  delivering  the  contract  Uf  Zwickey  of 
date  June  17tli — duly  conveyed  said  property 
to  C.  W.  Youngman,  F.  W.  Youngman,  and 
J.  H.  Hintermister,  in  whom  a  perfect  title 
then  vested,  and  has  ever  since  remained.  It 
iurther  appears  from  the  findings  that  plaln- 
tifTa  have  tendered  performnnce  of  all  terms 
and  conditions  imposed  upon  them  under  the 
Zwiclcey  contract,  but  tliat  he  has  failed  and 
refused  upon  his  part.  That  three  days  aft- 
«rthe  commencement  of  this  action  these  de< 
fendants  tendered  to  the  plaintiff  Setter  a 
warranty  deed  of  said  premises.  In  which  the 
parties  before  mentioned,  C.  W.  Youngman, 
F.  W.  Youngman,  and  their  wives,  and  J. 
H.  Hintermister,  unmarried,  were  grantors, 
and  said  Seiter  grantee,  and  demanded  of  him 
piiymcntof  the  balance  of  the  purchase  price, 
as  stipulated  in  tlie  contract, which  deed,  when 
recorded,  would  have  vested  In  him  a  perfect 
title  to  the  property.  This  was  refused,  on 
the  ground  that  It  was  not  the  conveyance  be 
was  enlitted  to.  The  findings  of  fact  are 
justified  by  the  testimony,  although  this  is 
not  conceded  by  the  appellants.  They  also 
contend — First,  that,  in  response  to  a  motion 
for  thHt  purpose,  the  trial  court  should  have 
founil  and  filed  aJilitlonal  facts;  and,  second- 
ly, thnt  the  judgment  as  entered  was  not 
warranted  by  the  findings.  It  is  true  that  in 
Zwicttey's  contract  there  was  no  express  pro- 
vision that  he  would  convey.  But  he  sold 
the  property,  and  stipulated  that  the  convey- 
ance aliould  he  a  warranty  deed.  This  im- 
jiosed  upon  him  the  duty  of  making  and  de- 
livering his  own  deed,  not  that  of  another 
person.  Seller's  contract  was  with  Zwickey, 
not  with  the  parlies  who,  subsequent  to  this 
default,  after  he  had  refused  to  convey  and 
ttiis  action  had  been  commenced,  intruded 
them-jelves  into  the  transaction,  and  ten- 
dered their  deed.  They  were  strangers  to  the 
contract  under  which  plaintiffs  acquired  their 
riglits,  and  by  the  terms  of  which  idl  parties 
thereto  were  bound.  Under  bis  contract 
Seiter  was  entitled  to  a  deed  containing  the 
personal  covenants  of  bis  vendor,  and  with  a 
perfect  title  of  record  in  him  at  the  time  of 
the  delivery.   He  could  refuse  to  accept  the 


warranty  of  a  third  party,  for  the  value  of  the 
covenants  depended  upon  the  responsibility 
of  the  covenantor.  Upon  Zwickey*s  ref  usu 
to  execute  and  deliver  the  deed  stipulated  for, 
plaintiffs'  right  to  rescind  matured.  Huasey 
V.  Boquemora.  27  Ala.  281;  Blgler  v.  Mor- 
gan. 77  K.  Y.  312.  This  being  the  law.  the 
appellants  would  not  have  been  aided  bad  the 
trbkl  court  yielded  to  their  request,  and  added 
to  or  amended  the  facts  as  found,  so  as  to 
have  included  those  demanded,  and  which 
m^  have  been  established  by  the  testimony. 
It  was  wholly  immaterial  that  the  parties 
named  in  the  deed  tendered  to  Belter  were 
actually  Interested  with  Zwickey  in  his  con- 
tract of  purchase  dated  June  17th,  and  in  the 
one  made  later,  upon  which  the  plaintiffs 
paid  in  property  the  aum  of  $1,075;  and  it 
was  equally  as  immaterial  that  on  September 
12th,  before  Zwickey  made  default,  he  trans- 
ferred his  interest  In  botb  contracts  and  la 
the  property  to  defendant  Flint,  In  trust  for 
said  parties.  The  reasons  for  so  holding 
fully  appear  supra.  Judgment  affirmed. 


Llnnb  at  al.  v.  Stoitt  et  cH, 
(St(f>reme  Court  of  Min-Maota,  Oct  14,  1888.) 
UaoHAKios*  LiKTB— Puuiixe  Aim  PBOor. 
Where  the  aeoonnt  for  a  lien  for  material* 
fumlshad  states  the  items  ud  dates  whan  tber 
were  delivered,  and  Uie  same  is  duly  verified,  ana 
appears  to  have  been  filed  In  time,  a  varianoe  la 
the  proof  as  to  the  time  when  one  or  several  items 
were  furnished,  or  mistake  <nr  Ineoonmey  In  the 
sutemeat  of  the  dates  In  the  allldsvit  annexed  to 
such  bccouqL  no  prejndloe  appeariiig,  wili  not  bs 
fatal  to  the  lien. 
<Sl;IIabui  bv  the  Courfc) 

Appeal  from  diskriefc  contt.  Bamse;  coanp 
ty;  Kbbr*  Judge. 

Warren  B,  Maad,  tax  iqipeUantB.  T,  B, 
Palmer,  for  respondents. 

Vanderburgh,  J.  This  action  is  brought 
to  enforce  a  mechanic's  lien.  The  claim,  as 
set  forth  In  the  complaint,  is  for  certtiin  ma* 
terials  furnished  by  the  plaintiffs  to  the  de- 
fendant Meckelson,  as  contractor,  and  by 
him  used,  as  U  is  allied,  in  the  construction 
of  a  certain  building  upon  the  land  In  ques- 
tion, under  a  contract  with  the  defendant 
James  C.  Stout,  the  owner,  in  the  months  of 
July.  August,  September,  and  October,  1888. 
The  account  anil  bill  of  particulars,  veriiled 
by  affidavit,  and  constituting  plainti£b'  claim 
for  a  lien,  were  filed  on  the  25th  day  of  Janu- 
ary, 1889.  and  is  annexed  to,  and  made  a 
part  of.  the  complaint;  and,  by  the  account, 
certain  items  are  charged  as  having  been  de- 
livered in  July  and  August,  and  certain  oth- 
ers In  September  and  October,  the  first  date 
being  July  2,  and  the  last.  October  1,  1888. 
The  affidavit  is  objected  to  chiefiy  on  the 
ground  that  its  statements  are  inconsistent 
and  contradictory  iu  respect  to  the  time  when 
the  materials  were  delivered;  and  while  In 
one  part  the  correctness  of  the  account  as  it 
stands  is  verified,  in  another  it  is  stated  that 
the  materials  were  furnished  and  used  in 
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the  building  since  Uie  Ist  day  of  September, 
1888.  The  account  and  affidavit  are  not. 
however,  otherwise  inconsistent,  and  there  is 
no  discrepancy  In  respect  to  the  items  fur* 
nislied  In  September,  eoustilQtiog  the  iarger 

EKrt  of  the  account,  or  as  to  the  date  of  the 
ist  item.  Tlie  record  therefore  shows  that 
the  account  and  claim  were  flied  In  Ume,  and 
there  could  in  no  event  be  any  question  as 
to  the  sufficiency  or  validity  of  the  same  as 
respects  the  items  shown  by  the  account  on 
its  face  to  have  been  furnished  ^ter  Septem* 
ber  let.  Tlie  first  item  in  September  is  dated 
September  &th«  and  the  confusion  arises  as  to 
the  items  dated  In  Jul^  and  August;  that  is 
to  say,  between  the  account  which  Is  veri- 
fied and  the  further  statement  that  "the  ma- 
terlals  in  said  account  mentioned  were  sold, 
delivered,  furnished,  and  used  in  the  build- 
ing since  September  1.**  The  account  is  to 
be  treated  as  an  entirety,  and  constitutes  one 
claim.  The  lien  is  not  for  theseparate  items, 
though  some  may  be  excluded  on  special 
grounds,  but  for  one  entire  claim.  (Franko- 
viz  v.  Smith,  34  Minn.  405,  26  N.  W.  Bep. 
225;)  so  that  the  time  for  tiling  the  account 
and  affidavit  did  not  be^n  to  run  until  the 
delivery  was  completed,  and  the  laat  item 
furnished,  which  in  this  case  was  October  1st. 
They  were,  therefore,  we  must  assume,  filed 
in  time;  and  in  such  cases  a  variance  in  the 
proof  as  to  the  time  when  one  or  several 
items  of  tlie  account  may  have  been  furnished 
is  not  necessarily  fatal  to  the  lien ;  and,  in 
case  of  a  dispute  between  the  partis,  it  may 
have  to  be  determined  as  a  question  of  fact; 
hence  a  mistake  or  inaccuracy  in  the  state- 
ment of  the  dates  which  (as  in  this  case)  can 
prejudice  no  one  will  not  defeat  the  action. 
Treusch  v.  Shryock.  55  Md.  332.  Here  all 
the  items  are  set  forth,  and  the  kind  and 
amount  of  the  materials  furnished  are  given, 
and  the  only  duubt  or  discrepancy  is  in  rela- 
tion to  the  time  of  the  delivery  of  the  Items 
cliarged  in  the  account  as  of  an  earlier  date, 
which  as  against  conflicting  rights  might, 
under  the  affidavit,  be  held  to  have  been  de- 
livered after  September  1st. 

Tlie  affidavit  is  justly  subject  to  criticism, 
and  there  can  be  but  little  excuse  fur  such 
mistakes;  but  we  are  of  the  opinion  that  It  is 
not  so  misleading  on  its  face  as  to  justify 
the  court  in  holding  It  invalid,  and  that  the 
variance  betw^n  it  and  the  complaint  is  not 
such  iis  tu  warrant  the  exclusion  of  the  same 
as  evidence  in  support  uf  the  plaintlfFs'  lien 
for  the  amount  claimed.  Judgment  re- 
versed, and  the  case  remanded  for  trial. 


Fbttit  et  aZ.  v.  State  Ins.  Co.' 
(Sitjmme  Court  of  JftnTtssoto.  July  18, 1889.) 
iNBURAKOa— Sbbobiftiom  Fkopbbtt. 
1.  A  certain  grain  elevator  was  oonstraoted  In 

several  parts,  but  so  cocneoted  as  to  be  operated 
as  one  structure,  and  designated  by  one  comiQoa 
name.  To  distinguish  tbe  main  or  principal  build- 
ing from  the  addltloD,  which  was  oonoected  with 
it^y  covered  passa^wajs,  through  whioh  the 
machinery  was  operated,  it  wu  called  the  "Main 


Elevator  Bulldlne, "  and  the  addition  was  known 
as  "Annex  A."  H«I^  that  grain  in  "Annex  A" 
was  intdiuMl  In  a  policy  of  insnnutoe  describing  it 
as  being  in  the  ^vator  noder  the  general  desorip- 
tlon  or  name  applied  to  the  entire  structare;  and 
where  the  several  parts  were  similarly  oonstraoted 
and  covered,  language  used  describing  the  elevator 
"as  a  frame,  iron-iuad,  metal-roof  building,  occu- 
pied for  the  storage  and  handling  of  grain, "  held 
equally  applicable  to  the  whole  or  eitrter  division 
of  the  elevator  known  by  the  general  description, 
and  that  if  there  is  doubt  or  unoert^nty  as  to  the 
meaning  of  the  policy  it  must  be  resolved  in  favor 
of  the  assured. 

a.  The  agent  of  an  Insurance  company  taking 
a  risk  under  such  dronmstanoes  Is  presumed  to  be 
familiar  with  the  ooastroothHi  of  the  building  and 
Its  divisions,  manner  of  use,  and  description,  and 
It  was  for  him  to  limit  the  amount  of  insaranoe 
taken  on  grain  therein,  as  he  might  dean  neoee- 
•ary  after  proper  inquiry. 

8.  Where  an  elevator hadbeeninoperatlonbttt 
a  short  time,  the  assured  are  not  bound  by  ftuy  par- 
ticular usage  or  rule  of  Insurance  oompanies  in  re- 
spect to  risks  upon  grain  therein,  unless  the  evi- 
dence show9  that  nouce  thereof  has  been  brought 
home  to  them. 

(.Syllabiu  bv  ^  Court.) 

Appeal  from  district  court.  HennepiD 
county;  Young,  Judge. 

Action  by  Frank  R.  Fettit  and  othets- 
against  the  State  Insurance  Company,  of  Des 
Moines.  Iowa,  on  an  insurance  policy.  Judg- 
ment for  plaintilTs,  and  defendant  appeals 
from  an  order  denying  a  new  trial. 

Keith,  Bvana,  T/tompwn  A  PainhUd,  for 
appellant.  M.  B.  Koon  and  Ralph  Whelan, 
for  respondents. 

YANDERBDBaH,  J.  During  and  prior  to 
the  year  1887  plaintiffs  were  engaged  in  mill- 
ing wheat  in  the  city  of  Minneapolis,  and 
from  time  to  time  purchased  large  quantitlea 
of  wheat  to  be  ground  or  disposed  of  by  them 
and  stored  in  elevators  in  the  city  of  Minn^ 
apolis.  The  St.  Anthony  Elevator,  built  by 
the  8t.  Anthony  Elevator  Company,  wiu 
completed  in  the  spring  or  summer  of  1887, 
and  was  situated,  with  all  its  additions  and 
appurtenances,  upon  the  lot  described  aa 
"Auditor's  Subdivision  No. 21,  Minneapolis, 
£.  D.,  Minnesota."  The  entire  property  was 
described  and  known  as  "The  St.  Anthony 
Elevator."  It  consisted  of  an  eiigine-houae, 
elevator  adjoining,  containing  all  the  elevat- 
ing machinery  in  the  establishment,  and  hav- 
ing in  its  storage  bins  a  capacity  of  500,000 
bushels,  and  of  an  addition  or  extension  des- 
ignated as  "Annex  A,"  in  distinction  from 
the  building  drst  described,  which  was  called 
the  "Main  Elevator,"  or  "Main  Elevator 
Building,"  and  about  300  feet  distant,  and 
having  80  bins,  with  a  capacity  of  1,000.000 
busiiels.  The  two  buildings  were  connected 
in  their  construction,  and  were  operated  as 
one  elevator,  having  pasMge-ways  or  gal1er> 
ies  between  tliem,  covered  and  constructed 
in  the  same  way  as  the  buildings  connected 
by  them.  Fur  a  more  particular  description 
we  may  refer  to  the  findings  of  the  trial 
court,  which  show  "that  said  parts  of  said 
elevator  so  designated  as  '  Main  Elevator 
Building,' and  'Annex  A,'  were  substantially 
identical  in  their  construction  and  descrlp- 
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tlon.  differing  only  In  size  and  in  the  mechan- 
ical appliances  used  therein.    That  the  said 
galleries  connecting  them  as  aforesaid  are  as 
follows:   Two  galleries,  one  above  the  other, 
supported  by  trestles,  which  were  sustained 
by  11  tiers  of  masonry;  each  of  said  galleries 
Inclosed  upon  its  sides,  covered  with  metal 
roof,  containing  windows  and  a  Qoor,  and 
constituting  a  continuous  passage-way  from 
one  part  of  said  elevator  to  the  other;  the 
upper  of  said  galleries,  running  from  the  side 
of  the  main  elevator  building  to  the  upper 
story  or  bin-Qoor  of  said  Annex  A,  and  the 
lower  of  said  galleries  running  from  the  bot- 
tom of  tJie  bins  within  said  Annex  A  to  the 
second  story  of  said  main  elevator  building. 
That  the  said  belt  conveyor  was  as  follows: 
A  broad  belt  running  along  the  entire  length 
or  said  upper  gallery;  said  belt,  when  in  use, 
being  propell^  over  rollers,  and  conveying 
upon  its  surface  grain  from  said  main  eleva- 
tor building  into  said  Annex  A,  where  such 
grain  was  by  mecfaanlcat  contrivance  tripped 
oS  from  said  belt  into  a  spout,  wliich  distrib- 
uted it  into  the  bins  in  said  Annex  A;  said 
belt  thence  running  along  the  entire  length 
of  said  lower  gallery  into  the  main  elevator 
building,  and  conveying  upon  Its  surface 
grain  received  from  the  bottom  of  the  bins  in 
the  Annex,  back  into  the  main  elevator 
building,  as  occasion  reqiilred.   That  all  the 
machinery  for  operating  the  entire  elevator 
was  contained  in  ttie  main  elevator  building. 
That  anid  Annex  A  was  bo  constructed  that 
no  grain  could  be  received  directly  into,  or  be 
delivered  directly  therefrom,  but  alt  grain  re- 
ceived therein  passed,  and  by  reason  of  the 
construction  thereof  was  compelled  to  pass, 
Arst  into  said  main  elevator  building,  where 
it  was  weighed  and  etevuted,  and  from  which 
It  was  passed  over  said  belt  conveyor,  along 
said  upper  galleries,  into  said  Annex  A,  and 
all  grain  delivered  out  of  said  last-named 
compartment  of  said  elevator  by  reason  of 
the  construction  thereof  was  compelled  to 
pass  therefrom  over  said  beltconveyor,  along 
said  lower  gallery,  and  thence  into  said  main 
elevator  building,  where  it  was  weighed,  and 
from  which  ft  was  delivered  into  cars»  or 
otherwise  disposed  of,  as  occasion  required. 
That  said  Annex  A  was  so  constructed  that 
it  coald  not  be  used  for  the  purpose  of  re- 
ceiving, handling,  or  storing  grain  except  in 
oonnection  with,  and  as  a  part  of,  said  main 
elevator  building.   That  said  entire  plant, 
as  hereinbefore  described,  and  situated  as 
aforesaid*   was  generally  and  commonly 
known  and  designated  by  the  name  of  •  The 
St.  Anthony  Elevator.'  That  said  name  ap- 
plied to  and  covered  the  different  buildings 
hereinbefore  described,  taken  together,  and 
constituting  om  whole  and  entire  elevator 
plant,  and  not  to  any  particular  pitrt  thereof. 
That  said  St.  Anthony  Elevator  Company 
held  the  whole  thereof  out  to  the  public,  and 
4^»erated  the  same,  for  the  purpose  of  receiv- 
ing, handling,  and  storing  grain,  under  the 
name  of  the  *  St.  Anthony  Elevator,*  apply- 
ing said  name  to,  and  covering,  and  intend- 


ing thereby  to  cover,  the  different  buildings 
hereinbefore  described,  taken  together,  and 
constituting  one  whole  and  entire  elevator 

plant." 

The  elevator  In  question  was,  as  we  have 
seen,  a  new  one,  having  been  built  but  a 
short  time  before  the  date  uf  the  insurance 
mentioned  in  the  pleadings.  The  plaintiffs 
had  never  owned  or  insured  any  wlieat  there- 
in before,  and  were  not  acquainted  with  tlie 
method  of  its  construction  or  operation.  On 
June  16, 1B87,  plaintiffs  purchased  the  wheat 
which  they  claim  is  covered  by  the  policy  in 
question  here,  and  which  was  then  in  the  St. 
Anthony  Elevator,  stored  in  "Annex  A," 
and  on  the  same  day  applied  to  one  Thomp- 
son, who  was  agent  for  defendant  in  Minne- 
apolis, and  for  several  other  Innurance  com- 
panies, and  who  had  frequently  taken  for 
them  risks  on  grain  in  other  elevators,  "to 
place  $4,000  insurance,  for  sixty  days,  on 
grain  in  St.  Anthony  Elevator."  No  par- 
ticular company  was  designated  by  them; 
that  being  left  to  the  agent,  according  to 
their  usual  method  of  transacting  business 
with  him.  The  agent,  in  responae,  promised 
to  do  so,  but  made  no  Inqniries  in  regard  to 
the  particular  location  of  the  grain  in  the 
elevator,  whether  in  special  bins,  the  "An- 
nex," "Main  Elevator  Building,"  or  oLber* 
wise.  The  agent  afterwards,  in  pursuance 
of  such  application,  issued  the  particular 
policy  upoii  which  this  suit  is  brought.  The 
entire  elevator,  including  both  the  Annex 
and  the  main  building,  was  destroyed  by 
Qre  on  July  19,  1887,  and  all  the  wheat 
therein,  including  plaintiffs',  was  destroyed 
01"  damaged  by  Ore.  • 

The  principal  question  In  the  case,  and  the 
one  upon  which  the  decision  must  turn,  is  in 
respect  to  the  sufficiency  of  tlie  desciiption 
made  by  the  agent  in  drafting  the  policy,  to 
cover  the  wheat  intended  to  be  insured.  It 
reads  as  follows:  "Four  thousand  dollars  on 
the  following  specified  and  located  property, 
namely,  grain  In  St.  Anthony  elevator, 
S4,000  on  grain  their  own,  or  held  by  them 
in  trust  or  on  commission,  or  sold,  but  not 
delivered,  while  contained  in  the  frame. 
Iron-clad,  metal-roof  building  occupied  for 
the  storage  and  handling  of  gndn,  and  known 
as  the  *St.  Anthony  Elevator,'  situated  in 
Auditor's  Subdivision  No.  21.  Minneapolis, 
B.  D.,  Minnesota."  The  contention  <rf  the 
defendant  is  that  the  special  or  more  particu- 
lar description  Is  intended  to  limit  the  risk 
to  tlie  first  or  main  elevator  building,  and 
ought  not  to  be  construed  to  extend  any  fur- 
ther. It  will  be  observed,  however,  that  the 
language  of  the  policy  Is  not  limited  to  the 
"Main  Elevator"  or  "Main  Elevator  Build- 
ing," which  islhe  designation  applied  to  the 
building  nearest  the  engine-house,  and  is 
rather  descriptive  of  the  character  and  coo* 
struction  and  purpose  and  use  of  the  build- 
ing insured,  tiban  necessarily  intended  to 
limit  the  risk  to  any  part.  And  the  conclu- 
sion is  warranted  from  the  evidence  that  the 
terms  "Main  Elevator**  and  "Annex"  were 
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coDTenlent  designations  in  the  practical  ase 
of  the  eleTstor,  just  as  special  bins  miglit  be 
referred  to,  for  the  purpose  of  local  descrip- 
tion or  IdentlQcation-  And  the  wheat  was 
constantly  being  changed  from  the  one  di- 
vision to  the  other,  as  to  and  from  different 
bins,  for  tlie  purpose  of  ventilation,  and  to 
prevent  the  mass  of  wheat  from  heating. 
But  it  is  found  that  the  whole  structure,  and 
not  one  division  merely,  is  known  as  the  "St. 
Anthony  Elevator, "  and  the  more  particular 
reference  to  the  Iron-clad  covering  and  use 
of  the  building  applies  as  well  to  the  whole 
as  to  each  part  or  division;  so  that  the  de- 
scription in  the  policy  is  fairly  susceptible  of 
the  construction  claimed  for  it  by  the  plain- 
tiffs, as  intended  to  cover  grain  in  any  part 
of  the  elevator;  and  in  such  cases  the  rule  is 
that  the  interpretation  most  favorable  to  the 
assured  Is  to  be  adopted.  Olson  v.  Insur- 
ance Co.,  35  Minn.  432,  29  N.  W.  Rep.  125; 
Blake  v.  Insurance  Co.,  12  Gray,  266-270. 
The  plaintiffs  reposed  such  trust  in  the 
agent  of  the  defendant  that  It  was  left  to 
him  both  to  select  the  company  and  formu- 
late the  description  In  the  policy,  (and  this 
he  must  have  understood;)  and  it  is  to  be 
presumed  that  he  was  familiar  with  the 
structure  of  the  elevator,  its  divisions,  man- 
ner of  Its  use>  and  description;  and  if  It  was 
necessary  to  limit  the  amount  of  insurance 
upon  wheat  in  any  part  of  the  building.  It 
was  for  him  to  make  such  inquiries  as  might 
be  necessary  for  tliat  purpose.  Daniels  v. 
Insurance  Co.,  12  Cuah.  430.  And  the  evi- 
dence is  clearly  insufiBcient  to  charge  plain- 
tiffs with  notice  of  any  partlciilar  usage  or 
rule  of  insurance^  companies  in  respect  to 
risks  upon  grain  in  this  elevator.  The  find- 
ings of  fact,  which  are  clearly  supported  by 
the  evidence,  are  decisive  of  this  case,  and  it 
is  not  deemed  necessary  to  consider  the  as- 
signments of  error' further.   Order  affirmed. 

OS  MOTION  FOB  BEABGUHXirr. 

(October  14, 1880.) 

Pek  Curiam.  On  a  motion  for  reargu- 
ment  our  attention  is  called  to  the  fact  that 
in  the  poUcy,  as  copied  i;i  the  opinion,  the 
word  "elevator"  is  omitted  before  "build- 
ing;" but  we  think  this  makes  no  material 
difference  in  the  construction.  It  does  not 
appear  that  the  "Main  Elevator  Building" 
was  intended,  or  that  the  Innguage  so  used 
would  not  apply  as  well  to  the  whole  build* 
ing  as  any  part. 


UODONALD  fi.  (^lOAOO,  St.  P.,  M.  ft  0.  BT. 

Co. 

{Supreme  Court  of  Minnesota.  OcL  S,  isse.) 

ICUTBB  iXn  SKBTAKT^NBaLIQlNCH— AssnXFnOK 

OT  Risk. 

The  plaintiff,  an  emplore  of  defendant,  was 
engaged  in  turning  an  engine  apon  a  tum-tahle, 
with  the  BMiBtaoce  of  another  eneioe  upon  an  ad- 
joining track,  a  stick  being  plooed  between  them, 
which  was  held  by  the  plalntifl.  When  the  pres- 
sure was  applied,  the  engine  upon  the  table  slid 
or  ran  off,  and  bocame  fast  in  the  curb.  Tbe  stick 
broke,  and  pluiuUfI  was  injuted  between  the  en- 


gines as  they  were  suddenly  MroniAt  together. 
The  evidence  tended  to  show  that  the  turn-table 
was  In  bad  order,  and  ansattable  for  the  use  re- 
quired, and  that  the  manner  of  operating  it  by  the 
aid  of  another  engine  was  authoriud  b;  the  de- 
fendant. Held,  under  tlM  evideDoe  in  the  case, 
that  whether  the  defendant  was  guilty  of  negli- 
gence in  respect  to  the  oondtUon  and  use  of  the 
turn-table,  and  whether  the  plaintiff  was  charge- 
able with  contributory  negligence^ere  Questions 
properly  sabmitted  to  the  jury.  Held  aleo,  upon 
the  case  made  by  the  evidence,  that  it  was  open 
for  the  jury  to  find  that  tiie  plaintiff  did  not  know 
or  appreciate  the  risk  of  the  work  upon  which  he 
was  engaged,  and  that  in  the  exercise  of  reason^ 
able  oare  lie  was  not  bound  to  understand  or  ap- 
preciate the  same. 
(SyUobut  by  (fte  Court) 

Appeal  from  district  court*  Ramsey oounfy; 
Wilkin,  Judge. 

S.  L.  Ferrin,  (J.  H.  Sowe  and  C.  I>. 
O^^rien,  of  counsel^  for  appellant.  John  Z>. 
O^Brim  ai^  J.  F,     Heardt  tor  respondent. 

YANDERBnRQH,*  J.  The  principal  ques- 
tions in  this  case  arise  on  defendant's  excep- 
tions to  the  ruling  of  the  court  in  refusing  to 
dismiss  the  action  upon  the  plaintiff's  evi- 
dence, and  in  refusing  to  direct  a  verdict  up- 
on the  whole  evidence  In  the  case.  The  other 
exceptions  which  were  taken  to  the  admission 
of  testimony  in  the  case  do  not  require  any 
consideration,  as  we  think  the  legal  ques- 
tions thereby  presented  are  not  doubtful  or 
important.  The  discussion  is  therefore  prac- 
tically narrowed  down  to  the  question  wheth- 
er the  decision  of  the  trial  court  affirming 
that  the  verdict  is  supported  by  the  evidence 
is  sustained  by  the  record.  Plaintiff  suffered 
the  Injury  complained  of  while  in  defendant's 
employ  in  assisting  to  turn  an  engine  on  its 
turn-table  in  East  St.  Paul  on  the  3d  day  of 
April,  1887.  He  was  one  of  several  em- 
ployes engaged  under  the  direction  of  a  fore- 
man, whose  duty  it  was  to  care  for  the  en- 
gines in  the  roundhouse,  and  to  turn  the  in- 
coming or  outgoing  engines  upon  the  turn- 
table as  required.  He  had  been  so  employed 
about  three  months.  The  evidence  on  mate- 
rtiU  points  is  condicting,  but  there  is  evidence 
in  the  case  reasonably  tending  to  prove  that 
the  turn-table,  which  had  been  in  use  for 
aboutseven  years,  was  defective  or  inadequate 
and  unsuitable  for  the  use  to  which  it  was 
subjected;  that  it  was  too  smalt  for  the  class 
of  large  engines  then  In  use;  that  it  was  raised 
too  high  in  tliecenter,  so  that  it  was  not  easily 
kept  balanced, but  "tipped"  or  canted  over  to 
one  side ;  that  the  wheels  upon  which  it  turned 
in  the  pit  were  much  worn»  and  sometimes 
did  not  touch  the  rails;  and  that  it  was  ordi- 
narily moved  with  great  difficulty  by  prying 
or  "pinching"  with  iron  bars  placed  under 
the  wheels,  so  that  it  was  a  long  and  labo- 
rious task  to  turn  it,  when  if  it  had  been  suit- 
able for  the  purpose  and  in  good  order  it 
could  have  been  readily  turned  with  levers  in 
a  few  minutes.  The  evidence  also  tends  to 
show  that  at  the  time  he  commenced  work, 
and  while  he  was  there,  it  was  the  practice 
to  call  to  their  assistance  other  engines,  as 
opportunity  might  offer,  to  aid  in  turning  the 
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table.  The  txadc  ran  dose  to  the  table,  and 
a  stick  about  ght  feet  long  and  lour  inches 
in  diameter,  prepared  and  kept  for  the  par- 
poae,  was  bo  adjusted  between  the  engine  up- 
on the  track  and  that  upon  the  table  as  to 
enable  the  former  to  push  the  latter  along  on 
the  onrre  a  considerable  distance,  or  till  be- 
yond readi.  This  mode  of  turning  the  table 
anfflclenUjr  appears  to  have  been  with  the  au- 
thority and  sanction  of  the  foreman,  and  was 
frequently  resorted  to  while  the  plaintliT  was 
there.  He  teatiflet  that  the  foreman  ordered 
it  whenever  there  was  a  chance  to  get  an  en- 
gine for  the  purpose,  and  another  witness,  the 
eni^neer  upon  the  switch-engine  that  assisted 
in  turning  the  table  when  the  accident  oc- 
enrred,  testifies  that  the  foreman  had  asked 
blm  to  assist  in  the  same  way  two  months 
before,  and  that  It  whb  the  practice  "off  and 
on"  ail  winter.  If^otice  to  the  defendant  of 
the  condition  of  the  table  would  be  presumed 
after  a  reasonable  time.  On  the  day  In  ques- 
tion the  switch-engine  was  passing  down  tlie 
track  nearest  the  table,  distant  about  14 
Inches.  Another  engine  had  been  backed  out 
npon  the  turn-table  to  be  turned  around  and 
sent  out  upon  the  road.  It  was  a  large  en- 
gine, and  the  tank  extended  beyond  the  table, 
so  that  the  switch-engine  could  not  pass. 
Thereupon  the  "stick"  was  called  for,  and 
the  plaintiff  and  another  of  the  employes  pro- 
cured it  and  adjusted  It  between  the  two  en- 
gines In  the  u»ual  way,  as  plaintiff  testifies. 
Steam  was  thereupon  applied,  the  tarn-table 
moved  a  few  feet,  and  then  "  tipped.  **  and  the 
engine  thereon  ran  back  upon  the  curb,  tlie 
whf els  caught,  and  the  stick  broke.  The  two 
enginps  were  suddenly  brought  together,  and 
pliiintiff's  arm  crushed  between  the  tenders. 
Whether  the  case  should  have  been  taken 
from  the  jury  involved  the  question  of  de- 
fendant's negligence,  as  well  us  that  of  plain- 
tiff's contributory  negligence,  and  wbetlivr 
he  assumed  the  risk  of  such  an  accident  in 
undertaking  and  continuing  In  the  employ- 
ment. 

I.  The  jury  were  warranted  In  finding 
from  the  evidence  that  defendant  was  fully 
cognizant  of  the  condition  of  the  turn-table, 
»  and  the  manner  in  wliich  it  was  used  and 
operated,  and  that  under  the  circumstances 
the  use  of  an  engine  in  assisting  to  turn  it 
WHS  autho^i^ed  by  it.  Undoubtedly  the  con- 
dition of  the  table  induced  the  particular  use, 
but  the  jury  might  also  find  that  such  use  by 
the  men  was  under  legitimate  orders,  in  the 
course  of  their  employment.  In  this  case  the 
switch-engine  that  was  used  was  on  its  way 
to  the  coal-house  for  coal,  and  the  track  was 
obstructed  by  the  other  engine  on  the  table, 
so  that  it  could  not  pass.  Under  tlie  evi- 
dence in  the  case,  the  court  did  not  err  in  its 
determination  that  it  was  for  tlie  Jury  to  con- 
sitlPT  and  find  what  was  the  condition  of  the 
table,  and  whether  its  use  and  operation  was 
dangerous;  whether  the  accident  was  occa- 
sioned by  the  alleged  defects  tberein,  which 
caused  the  engine  to  be  thrown  off  and 
stopped;  and  hence  whether,  in  view  of  all 


the  facta  as  they  might  find  them  to  exist, 
the  defendant  had  failed  in  its  duty  to  pro- 
vide suitable  and  proper  instrumentalities 
and  safe  accommodations  for  their  employes 
in  the  work  and  employment  they  were  en- 
gaged In.  When  the  aervant  is  employed  on 
or  in  connection  with  machinery  in  the  use 
of  which  danger  may  arise.  It  ia  the  duty  of 
the  master  to  use  reasonable  diligence  to 
guard  against  the  risk  of  accident  to  his  em- 
ployes, and  in  the  exercise  thereof  to  make 
such  seasonable  repairs  or  changee  as  may  be 
necessary  to  prevent  or  remove  it.  Bail  road 
Co.  v.  Fitzpatrick.  31  Ohio  St.  485. 

2.  It  is  farther  argued  that  the  evidence 
conclusively  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that 
the  court  should  have  taken  the  case  from 
the  jury  for  that  reason;  but  we  think  the 
suggestions  of  counsel  on  this  point  are  such 
as  might  more  properly  be  made  before  tlie 
juiy,  and  in  our  opinion  the  question  was 
properly  left  to  them.  The  plaintiff's  evi- 
dence shows  that  he  had  been  accustomed  to 
hold  the  stick  in  the  same  way  as  he  did  on 
this  occasion,  and  tliat  it  was  placed  in  the 
usual  position.  He  had  not  l>een  Instructed 
how  to  hold  it.  or  warned  to  do  the  work  dif- 
ferently. He  had  never  known  an  engine  to 
slip  off,  or  the  table  to  tip  In  that  way.  His 
co-employe,  one  Alvin,  as  he  says,  placed  onfr 
end  of  the  stick  gainst  the  draw-bar  of  the 
engine  on  the  turn-table,  and  hn  placed  the 
other  end  against  the  corner  of  the  switch- 
engine,  and  the  foreman,  as  he  says,  then  or- 
dered Alvin  to  come  away,  but  not  liim;  and 
another  witness  testifies,  without  objection, 
that  he  regarded  Alvin's  position  dangerous, 
but  not  plaintiff's.  It  appeared  topliilntifT 
to  be  a  proper  way  to  push  the  table  round, 
and  he  had  no  apprehension  of  danger.  If 
bis  testimony  is  true,  the  mode  adopted  was 
not  unusual  or  unauthorized.  Whether  thft 
stick  was  negligently  placed,  and  whether 
the  defendant's  conduct  was  otherwise  neg- 
ligent under  the  circumstances,  and  how 
much  weight  should  be  given  to  his  explana- 
tions, were,  we  think,  for  the  Jury. 

8.  It  is  also  insisted  that  the  danger  of  ac- 
cident in  the  use  of  the  turn-table  was  among 
the  risks  of  his  employment,  assumed  by 
plaintiff,  and  the  Jury  should  have  lieen  so- 
instructed,  and  that  the  verdict  should  be  set 
aside  on  that  ground.  It  is  the  duty  of  the 
master  to  be  careful  that  his  servant  is  not 
induced  to  work  under  the  notion  that  ma- 
chinery or  the  instruments  upon  or  with 
which  he  Is  to  work,  or  the  place  where  he  is 
to  work,  is  suitable  and  safe,  when  in  fact 
tlie  master  knows,  or  ought  to  know,  that  it 
is  not.  The  plaintiff  might  assume,  uiUess 
the  danger  was  patent,  that  the  proper  officer 
understood  the  nature  of  the  business,  and 
approved  the  metliod  of  operating  the  table 
which  was  adopted,  and  was  in  a  better  posi- 
tion to  understand  the  risks.  The  situation 
or  circumstances  may  be  such  that  while  the 
cliaracter  of  machinery  and  its  mode  of  opera- 
tion may  i>e  sufficiently  obvious  to  the  senses. 


Digitized  by 


882 


NORTHWESTERN  REPORTER,  Vol.  43. 


(Minn. 


3Fet  the  risks  attending  its  use  m&y  not  be  ap- 
preciated or  understood  by  the  employe  with- 
out proper  explanation  or  warning.  It  is 
the  duty  of  the  servant  to  use  reasonable  care 
to  inform  himself  in  respect  to  the  liazards 
to  which  he  may  be  exposed,  but  unless  the 
risks  are  patent  he  is  not  under  the  same  ob- 
ligation to  know  the  nature  and  extent  there- 
of lis  is  the  master.  Russell  v.  Railroad  Co., 
82  Minn.  234,  2UN."W.Rep.  147;  Wuotillav. 
Lumber  Co.,  37  Minn.  155,  83  K.  W.  Hep. 
£51.  We  are  of  the  opinion  that  upon  tlie 
evidence,  some  of  which  is  referred  to  at)Ove, 
the  court  was  not  warranted  in  conclusively 
presuming  that  the  plaintiff  knew  or  was 
bound  to  know  the  hazards  of  his  position, 
or  that  any  such  accident  was  likely  to  hap- 
pen. If  the  evidence  in  his  behalf  is  true,  it 
is  not  probable  that  the  danger  of  such  an 
■accident  had  ever  occurred  to  him,  and,  with 
his  limited  knowledge  of  the  operation  of 
mechanical  forces,  it  was  perhaps  not  likely 
to  be  suggested  to  biui.  But  whether  be  did 
or  did  not  understand  and  appreciate  the  dan- 
ger of  working  where  and  in  the  manner  he 
^id,  or.  in  the  exercise  of  reasonable  care, 
■ouglit  to  have  known  it^  was,  under  the  evi- 
dence in  this  case,  a  question  for  the  jury. 
Railroad  Co.  v.  Fitzpatrick,  31  Ohio  St.  487. 
In  a  late  Massachusetts  case,  the  court,  in 
passing  upon  the  same  question,  say:  "The 
plaintiff  undertook  what  proved  to  be  a  dan- 
gerous duty.  The  material  point  of  differ- 
ence between  this  and  many  other  eases  is 
that  here  it  is  open  for  the  jury  to  find  that 
the  plaintiff  did  not  know  or  appreciate  the 
risk  of  work  upon  which  he  was  engaged, 
and  that  in  the  exercise  of  due  care  he  was 
not  as  a  matter  of  law  bound  to  know  and 
appreciate  the  same."  Ferren  v.  Railroad 
Co.,  143  Mass.  197,  9  N.  £.  Rep.  608. 
Order  affirmed. 


In  re  Allbh*8  Estate. 
Claftjn  et  al.  v.  Sattleb  at  til, 

(Supreme  Court  of  Minneaota.  Oot  9, 1880.) 

LnnTBD  Fabtmbbsedps— AsBiamosT  vox  BmsriT 
ow  Crbditobs. 

1.  In  the  fonoaUoD  of  B  limited  partnership  the 
provisIODB  of  the  statute  mast  be  strictly  complied 
with,  and  the  contribation  of  the  special  partner 
must  be  in  actual  cash,  otherwise  his  liability  wUl 
be  that  of  s  general  partner. 

3.  Where  the  proceedings  for  such  partner- 
ship as  disclosed  by  the  record  appeared  to  be  reg- 
ular In  form  and  In  <»mpllanoe  with  the  statute, 
but  the  contribution  of  the  special  partner  was 
made  in  goods,  and  not  in  actual  cash,  and  there- 
after an  assignment  fcr  the  benefit  of  creditors 
was  made  by  the  general  partners  under  the  state 
insolvent  law,  (oluipter  Iw,  Laws  1881,)  which  as- 
signment was  ratified  by  the  special  partner,  but 
purported  to  assign  the  partnership  property  and 
the  Individual  property  of  the  general  ^rtners 
onlT,  held  iovalid  under  the  rule  la  May  v.Waiker, 
S»  Minn.  195,  28  N.  W.  Aep.  StS,  on  the  ground  that 
the  special  jKU-tner  was  liable  as  general  partner, 
aud  releases  cannot  lawfully  be  exacted  of  the 
partnership  creditors  unless  the  individual  as  well 
as  joint  property  of  all  the  partners  be  brought 
Into  court. 
{Syllalnu  by  the  Court.) 


Appeal  from  district  court,  Ramsey  county ; 
SiuoNs,  Judge. 

Application  of  H.  B.  Claflin  and  others 
against  Henry  T.  Sattler  and  others,  in  the 
matter  of  the  assignment  of  E.  Allen  &  Co. 
Sattler  and  others  appeal. 

Rogers,  Hadley  &  Selmes,  for  appellants. 
Harvey  Officer,  John  B.  *  W.  B.  Sanbomt 
Tngeraoll  c&  Ovitt,  T.  R.  Palmer,  Warner  cC 
Lawrence,  F.  E.  Chtpman,  Plandrau, 
Squire*  <£  Cutcheon,  and  S,  L.  Williams,  for 
respondents. 

YANDEBBUsaH,  J.  The  matter  in  ques- 
tion here  is  the  validity  of  the  assignment, 
made  under  chapter  148,  Laws  1881,  by  Al- 
len and  Levinson,  members  of  the  partnei^ 
ship  of  E.  Allen  &  Co.  The  ground  of  its 
alleged  invalidity  is  that  one  Benjamin  Ettel- 
sohn  was  also  a  member  of  the  partnership, 
and.  while  be  assented  to  the  assignment, 
which  undertook  to  convey  to  the  assignee 
all  the  partnership  property,  he  did  not  con- 
vey tend  bring  into  court  his  individual  prop- 
erty for  distribution  with  the  assets  of  the 
partilership  and  the  inJividual  assets  of  the 
other  partners  named.  The  parties  intended 
to  form  a  limited  partnership,  with  Allen  ft 
Levinson  as  general  partners,  and  Ettelsohn 
as  special  partner;  and  the  partnership  agree- 
ment purports  to  t>e  a  limited  partnership* 
and  the  prot-eedings  for  the  formation  there- 
of appear  on  their  face  to  be  in  conformity 
with  the  statute.  But  it  appears  that  tlie 
amount  contributed  to  the  capital  stock  by  the 
special  partner  was  not  paid  'in  cash,  as  the 
statute  requires,  but  In  property.  The  state- 
ment in  respect  to  such  payment  in  the  affi- 
davit Qled  was  therefore  untrue  in  fact,  and 
Ettelsohn  is  liable  aa  general  partner  for  all 
the  partnership  engagements.  In  such  case 
the  partnership  is  as  to  creditors  legally  fraud- 
ulent in  its  inception.  The  assignment  was 
made  by  the  general  partners,  and  assented  to 
by  the  special  partner.  In  form  it  was  an 
assignment  by  the  general  partners  in  the  ex- 
ercise of  their  powers  as  such  under  the 
terms  of  the  limited  partnership;  tiiat  is  to 
say,  in  connection  with  the  assignment  and 
transfer  of  their  individual  property  it  trans- 
fers and  assigns  "all  property  and  assets  of  ' 
every  kind  of  the  said  E.  Allen  &  Co.,"  and 
this  is  ratified  and  confirmed  by  the  special 
partner  two  days  after  the  execution  of  the 
assignment,  by  an  instrument  in  writing,  du- 
ly executed  and  acknowledged  by  liim.  Un- 
doubtedly the  assignment  was  executed  upon 
the  assumption  tmtt  tlie  special  partner  was 
not  liable  beyond  the  partnership  assets, 
which,  under  the  assignment,  would  be  ap- 
plied first  to  the  satisfaotion  of  the  partner- 
ship debts,  and  that,  upon  the  surrender  of 
all  the  Individual  property  of  the  general 
partners,  with  all  the  partnership  assets,  the 
assignment  as  made  would  be  authorized  by 
the  insolvent  act. 

As  respects  the  partners  themselves,  the 
partnership  must  be  considered  a  limited 
partnership,  according  to  their  agreement,  and 
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its  affairs  will  be  adjusted  between  them  on 
that  basis;  but  In  respect  to  their  liability  to 
creditors  it  must  be  treated  as  if  all  were  gen- 
eral partners  from  the  beginning,  ami  th^  as- 
signment in  this  case  must  be  so  interpreted. 
By  the  terms  of  the  assignment  the  assignee 
is  directed  "to  pay  and  discbarge  in  full,  If 
the  proceeds  besulficlent  for  that  purpose,  all 
the  debts  of  the  parties  of  the  fli-at  part  [Al- 
len and  Levinson]  to  all  their  creditors  who 
shall  file  releases  of  tiieir  debts  and  claims 
against  the  said^arties  of  the  first  part  as  is 
by  law  provided;  and,  if  not  sufficient  to  pay 
debts  in  f  uil,  then  to  apply  the  same,  as  far  as. 
they  will  extend,  to  thu  payment  of  said  debts 
proportionately  to  their  respective  amounts, 
and  in  accordance  with  the  provisions  of  law 
applicable  to  the  distribution  of  the  assets  of 
copartnerships  and  of  the  partners  composing 
them,  and  in  accordance  with  the  statute  in 
such  case  made  and  provided.  And  if,  after 
the  payment  of  all  the  costs,  charges,  and  ex- 
penses attending  tlie  execution  of  said  trust, 
and  the  payment  and  discharge  in  full  of  all 
tlie  said  lawful  debts  owing  by  the  parties  of 
the  first  part,  there  shall  be  any  surplus  of 
the  said  proceeds  remaining  in  the  hands  of 
the  party  of  the  second  part,  (assignee,)  then 
to  repay  such  surplus  to  the  parties  of  the 
first  part,  (AUea  aiad  Levinson,)  their  execu- 
tors," etc. 

We  think  the  case  falls  within  the  rule  in 
May  V.  Walker,  35  Minn.  195,  28  27.  W.  Rep. 
252,  in  respect  to  assignments  by  insolvent 
partnerships.  The  partnership  debtors  are 
liable  jointly  for  all  the  partnership  debts, 
and  the  property  of  eacli  is  also  so  liable.  £t- 
telsohn  was  one  of  the  partnership  debtors, 
and  his  interest  in  the  joint  property  only  is 
assigned,  while  it  Is  the  policy  of  the  insolv- 
ent la  w  to  require  the  surrender  of  all  the  prop- 
erty of  each  of  the  debtors  Who  are  parties  to 
the  assignment  This  is  theassigDment  of  E, 
Allen  &  Co.,  as  well  as  of  the  partners  Allen 
and  Levinson,  and  not  a  separate  assignment 
of  their  interest  in  the  partneiship  property. 
The  law  requires  that  the  partnership  debt>' 
ors,  in  such  case,  should  assign  all  their  prop- 
erty, joint  and  individual,  and  place  the  same 
in  vuatodta  leyis,  to  be  held  iu  trust  for  the 
equal  benefit  of  all  the  creditors,  subject  to 
the  conditions  of  the  statute.  May  v.  Walker, 
supra.  Any  other  rule  would  work  inequita- 
bly, and  lead  to  fraudulent  practices.  Part- 
nership creditors  should  not  be  debarred  or 
embarrassed  by  the  conditions  imposed  from 
sharing  in  the  joint  property  of  debtors  who 
do  not  surrender  ail  their  property.  It  Is  not 
enough  that  some  of  them  be  selected  who  sur- 
render theirs.  The  propriety  and  justice  of 
the  rule  in  May  v.  Walker  will  be  apparent 
upon  the  consideration  of  the  effect  upon  the 
rights  of  the  partnership  creditors  of  the  in- 
solvency of  a  single  partner  or  joint  debtor 
who  makes  an  assignment  of  his  separate  es- 
tate. Such  assignment  carries  with  it  all  the 
separate  property,  snd  his  individual  interest 
in  the  Joint  or  partnership  estate,  and  the 
Utter  would  be  only  his  interest  In  the  surplus 


after  the  partnership  debts  were  paid.  So 
that,  in  such  case,  the  partnership  property 
would  be  Srst  applied  in  payment  of  thepart- 
,nership  debts,  without  the  necessity  of  exe< 
cuting  any  releases.  The  rule,  as  stated  by 
Mr.  Story,  is  that  the  assignee,  in  the  case  of 
the  separate  bankruptcy  of  one  partner,  can 
affect  the  joint  property  no  further  than 
the  bankrupt  himself.  He  has  no  right  to 
change  the  possession,  or  to  make  any  apeclflo 
division  of  the  joint  effects.  He  takes  only 
such  an  undivided  share  or  interest  therein 
as  the  bankrupt  himself  had,  and  in  the  same 
manner  as  he  lield  it;  that  la  to  say,  subject 
to  all  of  the  rights  and  liens  of  the  ottier 
partners.  And  he  is  entitled  only  to  the  bal- 
ance which  is  ascertained  to  be  due  the  bank- 
rupt after  all  the  partnership  debts  are  paid, 
and  a  division  is  made  of  the  surplus.  Story, 
Partn.  g  375.  But  here  is  a  general  assign- 
ment of  the  partnership  assets,  with  the  right 
to  share  therein  only  on  condition  of  releas- 
ing two  of  the  partners.  Each  joint  creditor 
is  compelled  to  face  the  alternative  of  execut- 
ing such  release  or  be  deprived  of  any  divi- 
dend undertheassignment.  We  think,  with- 
in the  rule  in  May  v.  Walker,  in  order  to 
make  such  an  assignment  valid  under  the  In- 
solvency law  the  partners  should  bring  into 
court  all  their  property,  joint  and  several,  for 
an  equal  division  among  their  creditors,  and 
this  assignment  was  consequently  invalid. 
The  case  comes  within  the  provisions  of  sec- 
tion 2  of  the  act  referred  to.  The  practical 
operation  of  the  assignment  is  to  give  a  pref- 
erence not  allowed  by  law  to  such  creditors  as 
cliose  voluntarily  to  come  in  and  comply  with 
its  conditions.  As  no  appeal  was  talcen  in 
behalf  of  Ettelsohn  it  is  nob  necessary  to  con- 
sider whether  the  order  was  proper  as  applied 
to  him.   Order  affirmed. 


Thohpsoh  ft  at.  V.  Winona  HABT»rrEB 
Works. 

(Supreme  Court  of  Minnesota.   Oct  3, 1889.) 
AssiomiBiTT  TOR  Bessfit  or  Crbditobs  — Fabt- 

XBBSHIP. 

Ootober  18, 1886,  one  member  of  u  iDnlTent 
firm  oonBiBtlag  of  two  persons,  whose  partnership 
goods  had  been  attached  the  day  previous,  made 
aa  asalffnment  ot  the  Arm  property,  a&d  of  hli  own 
separate  estate,  for  the  benefit  of  creditors.  The 
whereabouts  of  his  partner  were  unknown  to  him, 
and  in  the  deed  of  aasiffnment  it  was  stated  that  he 
had  absoooded.  Tb»  deed,  with  the  written  ao- 
oeptanoe  of  the  assignees  thereto  appended,  was 
filed  In  the  proper  office  upon  the  same  day.  The 
bond  required  by  law  was  executed  by  the  assign- 
ees and  their  sureties,  doly  approved,  and  filed  Oc- 
tober I6tb.  On  the  23d,  11  days  after  the  attach- 
ment, the  absent  partner,  who  bad  returned  in  the 
mean  time,  subscribed  and  acknowledged  the  same 
instrument,  thereby  surrendering  his  individual 
property  to  the  jurisdiction  of  the  court  for  the 
purposes  of  the  trust.  Held  that,  as  this  ladlvid- 
ual  proper^  was  not  brought  Into  court  within  the 
period  of  10  immediately  following  the  attach- 
ment, the  proceeding  was  invalid,  and  InefCeotoal 
as  an  assignment,  under  the  InKdvenor  act,  (chap- 
ter 148,  Uen.  Laws  18S1.) 

{Syltabw  bu  Che  Court) 

A£peal  from  district  court,  Fillmore  coun- 
ty; Fashkb,  Judge. 
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-  H.  S.  Wetit  and  B.  A.  Marm,  for  Thomp- 
■on «£aZ.  WUtonABoioer$,toxWinQDASax- 
Tester  Works. 

OoLUNS,J.  Theplainti:Gb,asBertingthem- 
■elvflB  to  be  the  assignees  of  J.  H.  and  G.  H. 
Nep8tad»  copartners*  doing  business  under 
the  Grtn  name  (tf  liepstad  Bros.,  brought  this 
action  to  recover  possession  of  a  number  of 
promissory  notes  (or  their  valuei  if  possession 
could  not  be  had)  made  by  various  parties, 
payable  to  said  firm,  and  also  to  Invalidate 
and  set  aside  a  mortgage  executed  and  de- 
livered to  defendant  by  said  firm  upon  its 
personal  property;  which  notes  had  been  in- 
dorsed and  transferred,  and  the  mortgage 
executed  and  delivered,  in  violation  oi  the 
terms  of  that  part  of  chapter  148,  Gen.  Laws 
1881,  concerning  fraudulent  preferences  by 
insolvent  debtors,  as  plaintiffs  claim.  The 
facts  seem  to  be  ttint  said  Nepstad  Bros,  had 
been  selling  the  defendant's  agricultural  im- 
plements and  machinery  as  agi'nta,  and  npon 
commission,  for  some  time  prior  to  October 
2,  1886,  and  were  also  indebted  to  defendant 
upon  open  account.  They  were  then,  and 
for  months  had  been.  Insolvent^  On  that  day 
the  defendant  obtained  the  notes  in  question 
upon  its  agency  or  commission  contract,  and 
took  the  cliattel  mortgage  to  secure  a  firm 
note  for  the  amount  due  upon  account.  On 
the  12tli>  the  firm  property  was  seized  and 
levied  upon  by  virtue  of  a  writ  of  attachment 
issued  in  an  action  in  which  Nepstad  Bros, 
were  defendants,  and  one  of  their  firm  cred- 
itors plaintiff.  6.  H.  Nepstad  was  then,  and 
for  several  days  thereafter  remained,  absent; 
his  whereabouts,  or  his  intention  as  to  a  re- 
turn to  his  place  of  business  and  residence, 
being  unknown  to  his  partner.  Upon  the 
next  day  (October  18th)  the  partner  in  charge 
of  tlie  business  (J.  H.  Nepstad)  made  the  as- 
signment herein  involved.  From  an  inspec- 
tion of  this  document  it  will  be  observed  that 
in  form  it  was  prepared,  with  a  single  excep- 
tion, as  if  to  be  immediately  executed  by  both 
members  of  the  firm.  This  exception  was  a 
recital  to  the  eEEect  that  G.  H.  Nepstad  had 
absconded.  It  was  signed  by  J.  H.  Nepstad 
individually,  and  by  him  in  the  firm  name. 
He  also  acknowledged  Its  execution  as  his 
free  act  and  deed.  The  plaintiffs,  as  assign- 
ees, immediately  signified  their  acceptance  of 
the  trust;  and  the  deed  of  assignment,  with 
the  written  acceptance,  was  filed  in  the  office 
of  the  clerk  of  the  district  court  on  the  day 
the  same  was  executed,  October  13tfa.  Three 
days  later  the  statutury  bond  required  of  the 
assignees  was  made,  approved,  and  filtid. 
On  October  2^d,  11  days  after  the  attachment 
before  mentioned,  the  same  instrument,  then 
on  lile  as  before  stated,  was  subscribed  and 
acknowledged  by  G.  H.  Nepstad,  who  bad 
returned  in  the  mean  time.  There  is  notliing 
in  this  case,  if  we  may  except  the  fact  that 
this  suit  has  been  hrouglit,  which  indicates 
in  any  luanuer  that  tliese  piainlill's  have  ever 
accepted  or  qualified  as  the  assignees  of  6. 
H.  Nepstud  in  his  individual  capacity.  Prom 


8  Judgment  entered  upon  findings  of  fact, 
and  an  order  directing  part  of  the  relief  de* 
manded  in  the  complaint,  both  parties  appeal. 

As  we  regard  the  case,  but  one  question 
need  be  discussed ;  and  that  is  the  validity  of 
the  assignment  under  the  insolvency  act  of 
1881.  If  ineCFectu^  and  insufficient,  when 
tested  by  the  provisions  of  that  statute,  the 
plaintiffs  cannot  recover  under  any  circum* 
stances,  aud  the  judgment  appealed  from 
must  be  reversed.  Admittijig,  for  the  pur^ 
poses  of  farther  consideration,  that  tlie  cir- 
cumstances were  such  as  to  justify  an  assign- 
ment of  the  firm  property  by  one  of  the  part- 
ners, and  that  the  action  taken  on  October 
13th  was  sufficient  to  transfer  the  partnership 
property,  as  well  as  that  individually  held  by 
tlie  partner  who  signed  the  deed,  it  is  quite 
evident  that,  up  to  the  time  of  its  execution 
on  October  2Sd  by  tlie  other  member  of  the 
firm,  its  sole  and  only  effect  bad  been  to  con- 
vey  the  assets  of  Nepstad  Bros.,  and  the  sep- 
arate estate  of  one  of  the  partnera.  It  was 
these  assets,  and  this  estate,  which  were  ao* 
cepted  by  the  plaintiffs  on  October  13th. 
And  it  was  for  the  faithful  execution  of  this 
trust — not  for  some  other  or  additional  one 
to  be  imposed  in  the  future— that  the  bond 
was  made  and  approved  three  days  thereafter. 
It  was  on  October  23d.  and  not  before,  that 
the  absentee  submitted  himself  and  his  prop- 
erty to  the  jurisdiction  of  the  court  fur 
the  purposes  of  the  trust.  It  was  not  until 
the  statutory  period  of  10  days  following 
the  seizure. — and  within  which  the  duty  to 
assign  is  laid  upon,  and  the  privilege  of  vol- 
untarily surrendering  his  estate  is  with,  the 
insolvent, — that  all  of  the  property  subject 
and  liable  to  the  claims  of  the  creditors  of  the 
firm  of  Nepstad  Bros,  was  brought  into  court; 
and,  unless  we  regard  the  commencement  of 
this  action  as  proof  of  the  fact,  there  is  ab- 
solutely nothing  to  show  tliat  these  plaintiffs 
have  ever  accepted  as  the  assignees  of  the 
separate  estate  of  G.  H.  Nepstad  by  filing  a 
bond,  in  which  his  estate  was  considered,  or 
otherwise.  Under  the  rule  laid  down  in 
Kingman  v.  Barton,  24  Minn.  295;  Swart  v. 
Thomas,  26  Minn.  141,  1  N.  W.  Kep.  830, 
(cases  under  the  act  of  1876,  but  in  point 
here;)  Fairbanks  v.  "Whitney.  86  Minn.  305, 
30  N.  W.  Rep.  812,— it  is  difficult,  perhaps, 
to  say  exactly  when  or  how  these  plaintiffs 
qualified  or  became  the  assignees  of  an  estate 
not  conveyed  to  them  for  several  days  subse- 
quent to  the  execution,  approval,  and  filing 
of  a  bond,  in  another  proceeding,  in  further- 
ance of  the  object  of  a  deed  in  which  the 
statement  was  made  prominent  that  the  per- 
son for  whom  they  now  claim  to  act  had  ab- 
sconded. But,  if  they  are  assignees  of  this 
man's  separate  estate,  and  may  be  regarded 
as  tiaving  accepted  the  trust  on  October  23d, 
the  full  assignment  demanded  by  the  terms 
of  the  law  was  not  made  until  that  day. 
May  V.  Walker,  35  Minn.  194, 28  N.  W.  Rep, 
252,  and,  more  in  point  upon  the  precise 
question  presented.  In  re  Allen,  ante,  382, 
(just decided.)   Itisargued by tfaeplaintifts' 
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ooansd  that  because  G.  H.  Kepstad  had  no 
separate  pn^riy  the  assignment  of  the  13th 
■iKHild  be  held  ooniplete  under  the  insoWency 
act.  There  was  no  tesllmony  offered  tending 
to  show  that  his  entiri^  estHte  was  conveyed 
the  nssignnient  of  the  partnership  effects, 
but.  had  there  been,  it  would  have  proven  of 
no  THluet  for  in  these  caws  the  rights  of  the 
creditors  must  not  be  left  in  a  state  of  uncer- 
tainty nor  mndedependi-nt  upon  the  existence 
or  non-fxistence  of  any  extraneous  tact.  In 
re  Bird,  39  Minn.  520. 40  W.  Bep.  827. 
Creditors  cannot  be  asked  to  investigate  any 
fact  In  order  to  determine  the  real  character 
of  an  assignment  purporting  to  be  for  their 
benefit.  The  case  must,  therefore,  torn  upon 
an  inquiry  as  to  whether  the  execution  of  the 
ounveyanee.  upon  the  2-)d,  by  Q.  H.  Nepstad, 
can  be  lield  to  reliile  back  to  the  act  of  his 
partner  on  the  13th.  It  seems  Impossible  to 
discover  any  grounds  upon  which  to  rest  the 
assertion  that  it  can  be,  or  that  it  was,  any- 
thing mure  than  an  Independent  step,  as  dis- 
tinct and  disconnected  ns  it  found  in  a  sep- 
arate instrument.  With  the  concession  here- 
inbeftire  granted  to  the  plalntifb,  it  may  be 
true  thiit  all  of  the  property  of  theGop»rtoers* 
both  joint  and  several,  was  in  eustodia  Itgig 
Oclober  23(J,  and  thereafter  subject  to  disposal 
in  Hi  coidance  witli  the  law.  But  the  same 
could  be  SHid  un<Ier  many  other  circum- 
stitiices;  to  illustrate.' if  neither  of  these  debt- 
ors hud  assigned  li  s  individual  property  un- 
til upon  a  day  subsequent  to  the  period  fixed 
fur  Uieio,  and  within  which  ttiey  are  called 
upon  to  surrender  to  assignees  of  their  own 
selectiun,  if  ihey  wish  to  avoid  the  appoint- 
ment (if  a  receiver.  The  failure  of  either  and 
eacli  of  these  Insolvent  debtors  to  make  the 
required  assignment  within  the  10  days  fol- 
lowinif  the  attachment,  or  to  institute  pro- 
ceedings to  vacate  the  same,  fully  authorized 
the  creditors  to  apply  for  a  receiver.  Miix- 
fieM  V.  Edwards,  38  Minn.  539,  88  N.  W. 
Hep.  701. 

It  follows  that,  when  the  right  of  the  cred- 
itors to  a  receiver  becomes  perfect  through 
the  debtor's  default,  the  privilege  previously 
accorded  the  dehtors,  of  voluntarily  assign- 
ing, no  longer  exists.  The  statute  declaring 
that  an  assignment  must  be  made  within  10 
days  is  Iroperativt-,  and  the  period  uf  time 
cannot  be  fnlarged  to  suit  the  circumstances 
or  convenience  uf  an  insolvent  party.  The 
Judgment  is  reversed. 


Shabp  t).  Mebrxll. 
{Supreme  Court  of  Minnesota.  Oct.  18,  IflSB.) 

StATUTBS— ESACTMBNT. 

1.  An  omission  of  words  from  an  etooUed 
Mil.  which  does  DOtahaoge  the  sabKtanoe  or  effect 
of  tbe  statute  u  it  paased  tlie  legislature,  will  not 
invalidate  the  act 

2.  Rule  appliedto  chapter  127,  Oen.  Iiaw8l687. 
(Syllabus  6y  the  CtniTt.) 

Appeal  from  district  court,  Karasey  coun- 
ty; Bkxll,  Judge. 
Action  by  Qeorge  H.  Sharp,  plaintiflj 
T.48N.w.no.  18—25 


against  Daniel  D.  Hn-rill,  defendant,  to  de- 
termine an  adverse  claim  to  certain  real  prop- 
erty under  a  tax-title.  Defendant  demurred 
to  the  complaint,  claiming  that  the  act  under 
whicji  this  action  was  brought  (Gen.  Laws 
Minn.  ISHil,  c.  127)  had  never  been  consti- 
tutionally passed  and  approved,  the  words 
"such  claims  of  such**  contained  in  the  orig- 
inal bill  passed  by  tbe  legislalar^  and  ia- 
claded  within  brackets  in  the  printed  Laws 
of  1887,  having  been  omitted  from  the  en- 
rolled bill  signed  and  approved  by  the  gover- 
nor. From  an  order  overruling  bis  demur- 
rer, defendant  appeals. 

Merrill  it  WilUtt,  for  appellant.  B.  (ft  O. 
Kippt  for  respondent. 

MiTOHBXX,  J.  Assuming  that  a  court 
would  take  Judicial  notice  of  the  fact  that 
the  words  **such  claims  <^  such,**  included 
in  braukets  in  the  official  publication  of 
chapter  127,  Gen.  Laws  1887,  are  contained, 
in  the  engrossed  bill  which  passed  the  leg- 
islature, but  are  omitted  from  the  enroUedl 
bill  which  was  signed  by  the  governor,  we- 
are  clear  th»t  the  omission  is  immaterial,  and 
changes  neither  the  substance  nor  legal  effect 
of  the  statute.  Whether  these  words  be  in- 
serted or  omitted,  the  eftect  of  the  act  would 
he  the  same.  In  either  case  tlie  plain  meiia- 
ing  of  the  statute  would  be  to  limit  its 
application  to  claims  of  title,  interest,  or 
lien,  by  or  tlirough  tax  certitlc-ites  or  tax- 
deeds.  An  omission  of  words  from  the  en- 
rolled bill,  wtiluh  does  not  change  the  sufan 
stance  or  legal  effect  of  the  statute  as  it 
pitssed  tbe  legislature.  Is  wholly  immate- 
rial. Stein  T.  Leeper.  78  Ala.  5l!i;  People  v. 
Supervisors,  16  Mich.  254;  Smith  r.  Uoyt,  14 
Wis.  252.   Order  affirmed. 


StAHL  0.  MiTOHELL  at  al. 
{Suprtme  Court  of  Minnesota.   J1U7  31,  1880.) 
AssiomcsiR  na  Ba^nviv  of  Obeditobs— Judo- 

HSITF— COUATnUL  AtTAOK. 

1.  A  cnnrt  of  record,  which  has,  by  statate,  all 
the  power  that  any  oourt  oould  have  over  a  oertain 
subject  of  JurtsdiotioD,  especially  If  it  be  a  Bubjeot 
of  jarisdlotion  under  the  general  rules  of  law  or 
equity,  it,  as  to  oases  within  that  olass  of  oases,  to 
be  regarded  as  a  court  of  superior  jurisdictioo. 
within  the  rule  that  attaches  to  tbe  juagtnents  ana 
decrees  of  such  courts,— the  presumpUon  la  collat- 
eral prooeedlogs  of  JurlsdioUon  In  tiie  partioular 
ease. 

3.  An  order  or  decree  of  a  ooart  appointing  A- 
as  assignee  la  place  of,  and  as  the  suooessor  of, 
B.,  the  former  assignee  io  an  assignmeDt  for  the 
benefit  of  dreditora,  impliedly  disoEarges  B.  as  as- 
signee. 

8.  A  resident  of  Fennsylvanfa,  owning  lands 
in  Pennsylvania,  Oblo,  Iowa,  Wisconsin,  Mlnne> 
Bota,  Kansas,  and  Nebraska,  executed  to  one  ^so 
a  resident  of  Pennsylvania  a  voluntarv  assignment 
of  all  his  property  for  the  boneflt  of  his  oredltors. 
The  statutes  of  that  state  tben  in  force  gave  to  the 
courts  of  oomioon  pleas  Jurisdiction  over  suoh 
trusts,  and  power,  upon  applioatloo  by  bill  or  peU- 
tloo,  and  upon  notice,  to  discharge  suoh  assignees 
and  appoint  their  suocessors,  and  provided  that 
upon  tbe  appointment  of  such  successor  Edl  the 
trust-estate  and  effects  whatsoever  should  be  forth- 
with, and  without  any  act  or  deed,  paued  to  wid 
vested  in  soohsaooessor.  Held,  that  the  statute,  a* 
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to  the  discharge  of  vucb  uilffnees,  the  appointment 
of  ftucoeuorg,  and  the  Te«tmg  of  title  in  the  suo- 
oessors,  entered  into  and  became  a  part  of  the  con- 
tract of  aseleament  as  though  the  latter  had  ex- 
pressly Tested  the  power  to  lusoharge  and  appoint 
In  the  court,  and  had  provided  that  upon  its  mak- 
ing such  appointment  the  title  should  at  onoe  pass 
to  the  suooesBor  appointed ;  so  that  when  the  court 
discharged  the  orfginal  assignee  and  appointed  his 
successor  the  appointment  was  effectual,  and  the 
title  vested  la  him,  under  and  by  vlrtne  of  the  deed 
of  BBslgnmont,  u  fully  as  though  (be  power  had 
been  vested  In  and  ezeroised  by  an  individnaL 
^Syllabua  by  the  Court.) 

Appeal  from  district  court,  Bamsey  coun- 
tj;  Simons,  Judge. 

W.  A.  Barr  (/f.  C.  Bller,  of  counsel,)  for 
appellant.  W.  C.  Ooforth  and  /.  W.  Pinch, 
for  respoDdents. 

OiLPiLLAN,  G.  J.  From  the  flndlnga  of 
the  court  below  the  following  facts  appear: 
On  the  25th  of  November,  1857,  one  James 
Blakelj,  then  a  resident  In  the  county  of  Al- 
legheny, and  state  of  Pennsylvania,  and  the 
owner  of  large  tracts  of  land  situated  in  the 
states  of  Pennsylvania,  Ohio,  Iowa,  and  Wis- 
consin, and  the  territories  of  Minnesota,  TUt- 
br^ka,  and  Kansas,  made,  his  wife  joining, 
a  voluntary  deed  of  assignment  conveying 
all  his  property,  wherever  situated,  to  one 
John  J.  Mitchell,  also  a  resident  in  said  coun- 
ty and  state,  In  trust,  for  the  benefit  of  his 
creditors.  The  statutes  of  Pennsylvania 
then  in  force  provided:  "In  every  case  in 
which  any  person  shall  make  a  voluntary  as- 
signment of  his  estate,  real  or  personal,  or  of 
any  part  thereof,  to  any  other  person  or  per- 
sons, in  trust,  for  his  creditors,  or  some  of 
them,  it  shall  be  the  duty  of  the  assignee  or 
assignees,  within  thirty  days  after  the  execu- 
tion thereof,  to  file  in  the  office  of  the  prothon- 
otary  of  the  court  of  common  pleas  of  the; 
county  In  which  the  assignor  shall  reside  an 
inventory  or  schedule  of  the  estate  or  effects 
«o  assigned,  accompanied  with  an  affidavit  by 
:such  assignees  that  the  same  is  a  full  and 
■complete  inventory  of  all  such  estate  and  ef- 
fects, so  far  as  the  same  has  coma  to  their 
knowledge."  "It  shall  be  lawful  for  the 
court  of  common  pleas  of  such  county,  or  for 
any  judge  thereof  in  vacation,  to  appoint  two 
or  more  disinterested  and  competent  persons 
to  appraise  the  estate  and  effects  so  assigned. " 
"Tiie  appraisers  so  appointed,  •  •  • 
liaving  first  taken  an  oath  or  affirmation,  be- 
fore some  person  having  authority  to  admin- 
ister oaths,  to  discharge  their  duties  with 
ddelity,  sliall  forthwith  proceed  tb  make  an 
appraisement  of  the  estates  and  effects  as- 
signed according  to  the  best  of  their  judg- 
ment, and,  having  completed  the  same,  shall 
return  the  inventory  and  appraisement  to  the 
court,  where  it  shall  be  filed  of  record."  "The 
assiguee  or  assignees,  as  aforesaid,  shall,  aa 
soon  as  such  inventory  and  appraisement  shall 
have  been  filed,  give  a  bond  or  bonds,  with 
at  least  two  sufficient  sureties,  to  be  approved 
of  by  one  of  the  judges  of  the  said  court,  in 
double  the  amount  of  the  appraised  value  of 
tlie  estate  so  assigned."   "The  bond  so  to  be 


given  Btaall  be  taken  In  the  name  d  the  com- 
monwealth of  Pennsylvania,  and  the  condi- 
tion thereof  shall  be  as  follows,  viz. :  •  •  • 
And  such  bond  shall  be  Bled  In  the  office  of 
the  prothonotary  of  the  said  court,  and  shall 
by  him  be  entered  of  record,  and  shall  inure 
to  the  use  of  all  persons  interested  in  the 
property  assigned."  "Thecourt  bartngjo- 
rlsdiction  as  aforesaid  shall  have  power,  upon 
the  application  by  bill  or  petition  of  any  as- 
signee or  trustee  setting  forth  such  fucts  as 
in  equity  would  entitle  him  to  relief,  to  dis- 
charge him  from  the  trust,  provided  that  no 
such  discharge  shall  take  place  unless  the  ac- 
counts of  such  assignee  or  trustee  shall  hare 
been  duly  settled  or  confirmed,  as  aforesaid, 
so  fur  as  be  shall  have  acted  in  the  trust;  nor 
unless  notice  of  such  application  shall  have 
been  given  to  all  parties  intei-ested,  either 
personally  or  by  advertisement,  in  such  pub- 
lic newspapers  as  may  be  directed  by  the 
court;  nor  until  such  assignee  or  trustee  shall 
have  surrendered  the  trust-estate  remaining 
in  his  hands  to  some  other  assignee  or  trus- 
tee, or  other  person  appointed  by  the  court 
to  receive  the  same,  and  shall  have  performed 
all  such  other  matters  as  mity  be  required  In 
equity."  "The  several  courts  having  juris- 
diction as  aforesaid  shall  have  power  to  ap- 
point assignees  or  trustees  as  aforesaid,  in 
the  following  cases,  viz.;  •  •  •  When 
any  sole  assignee  or  trustee  shall  die  or  be 
dismissed  by*the  court  from  the  trust,  or 
shall  be  discharged  by  the  court  therefrom." 
"The  power  of  appointment  as  aforesaid  may 
be  exercised  on  the  application  by  bill  or  pe- 
tition of  any  person  interested  in  the  estate 
or  property  which  Is  the  subject  of  the  trust, 
and  not  otherwise,  and  after  due  notice  to 
all  parties  concerned."  "Every  assignee  and 
trustee  appointed  by  the  court  as  aforesaid 
shall  be  liable  to  the  same  duties,  shall  have 
the  same  powers  and  authorities  In  relation 
to  the  trust  or  to  the  future  execution  of  the 
same,  as  the  case  may  be,  and  shall  be  sub- 
ject to  the  jurisdiction  and  control  of  the 
court  in  the  same  manner,  to  all  intents  and 
purposes,  as  his  predecessor  or  predecessors 
in  the  trust."  "Upon  the  appointment  by 
the  court  of  any  assignee  or  trustee  as  afore- 
said, and  upon  his  giving  security  if  be  shall 
be  so  required  by  the  authority  of  law,  all 
the  trust-estate  and  effects  whatsoever  shall 
forthwith,  and  without  any  act  or  deed,  pass 
to  and  be  vested  in  such  succeeding  iissignee 
or  trustee."  Laws  Pa.  1836.  p.  630,  §§  1-3, 
5,  6,  22-26.  The  said  John  J.  Mitchell  duly 
accepted  said  trust,  and  entered  upon  the  dis- 
charge of  his  duties  as  assignee  under  said 
deed  of  assignment,  and  continued  under 
such  to  act  as  such  assignee  until  the  13th 
day  of  February,  l(j58.  when  he  presented 
his  petition  to  the  court  of  common  pleas  of 
said  county  of  Allegheny,  praying  to  be  dis- 
charged from  said  trust.  Thereupon  said 
court,  on  said  13th  day  of  February,  1858, 
accepted  the  resignation  of  said  Mitchell,  and 
entered  an  order,  in  the  records  of  said  court, 
discharging  him  from  said  trust.    It  does 
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not  appear  from  the  evidence  that  any  notice. 
hj  publication  or  otberwise,  whs  giv«n  to  the 
parties  interested  in  the  matter  of  said  trust 
of  the  application  of  SHld  Uitchull  to  be  dis- 
charged therefrom;  nor  does  it  appear  that 
the  said  Mitchell  made  a  formal  cunvevance 
of  said  trust-eetate.  or  any  part  thereof,  tu 
"W.  H.  Campbell,  his  successor  in  said  trust, 
as  h-reinafter  stated.  That  on  the  9tb  day 
of  March,  1858,  after  due  notice  to  tite  said 
James  Blakety  and  his  creditors,  the  court  of 
common  pleas  of  said  Allegheny  county  duly 
appointed  one  William  H.  Campbell,  a  resi- 
dent of  said  county,  assignee  in  pliice  of,  and 
as  the  successor  of.  John  J.  Mitchell  in  said 
trust.  Said  Campbell  duty  accepted  and  duly 
qualified  aa  such  trustee,  and  thereafter,  with 
the  full  knowledge  and  consent  of  the  said 
James  Blakely,  and  of  the  creditors  of  said 
Blalcelj*  and  all  persons  Interested  in  siiid 
trust,  proceeded  to  act  as  audi  trustee  or  as- 
signee in  the  place  of  said  Mitchell,  and  in 
ail  respects  to  carry  out  and  fully  execute  the 
trusts  originally  created  by  said  deed  of  as- 
signment. In  December,  1861,  Campbell,  as 
such  assignee,  conveyed  the  land  in  contro- 
versy (lying  Id  this  state)  to  one  Badger,  and 
the  latter  afterwards  conveyed  it  to  plaintiff. 

In  addition  tottte  findings  of  the  court  as 
to  thestatutesof  Pennsylvania,  it  was  agreed 
on  the  argument  here  that  the  court  might 
refer  to  those  statutes,  and  the  brief  of  eacli 
party  has  numerous  references  to  them.  On 
consulting  them  we  find  that  tlie  courts  of 
eommon  pleas  were  courts  of  record;  the  Ju- 
risdiction of  that  in  Allegheny  county,  in 
elTil  actions,  b^ng  limited  to  cases  in  which 
the  amount  in  oontrorersy  did  not  exceed 
$loO.  In  the  matter  of  the  eontrol  of  assign- 
ees in  tbeezeoutlonof  their  trusts,  and  In  the 
removal  of  assignees  and  appointment  of 
others  to  sooeeed  them.  In  eompeiling  an  ao-' 
counting,  and  in  settling  their  accounts,  the 
Jurisdietion  of  those  courts  seems  to  have 
been  very  fall.  The  jurisdiction  in  control- 
ling assignees  for  the  benefit  of  creditors  ap- 
pears not  only  to  have  been  tull,and  to  cover 
everything  which  it  might  be  supposed  net^ 
essary  for  a  court  to  do  In  enforcing  the  due 
exeealion  of  such  trusts,  but  we  do  not  find 
that  the  statutes  expressly  confoired  that  jn- 
risdiction  upon  any  other  court. 

The  respondent  contends,  and  the  conrt 
below  appears  to  h  Ave  decided,  on  the  motion 
for  a  new  trial,  that  the  presumption  of  ju- 
risdiction did  not  attach  to  the  oi-ders,  decrees, 
or  judgments  of  thoee courts  in  such  cases  as 
it  does  to  the  records  and  proceedings  of 
coni'ts  of  general  or  superior  jurisdiction; 
that  it  was  thereCora  necessary  to  make  the 
order  discharging  Mitohell  of  any  effect  to 
prove,  aside  from  the  record,  that  notira  as 
required  by  law  of  the  hearing  upon  the  ap- 
plication for  a  discharge  was  given.  And  as 
the  order  appointing  Campbell  as  assignee  In 
place  of  Mitohell  was,  as  found  by  the  court 
below,  duly  made,  after  due  notice  to  the  as- 
signor and  his  creditors,  the  further  proposi- 
tion must  be  relied  upon,  though  it  Is  not  in 


terms  made  by  respondent,  that  the  jurisdio- 
tion  of  the  court  to  tiear  and  determine  the 
application  for  the  appointment  of  a  succes- 
sor to  MtLctiell  depended  on  the  latter  having 
been  previously  legally  discharged.  We  do 
not  think  this  proposition  can  be  malnteined. 
The  oniy  question  here  Involved  is  the  due 
appointment  and  powerof  Camptiell.  Tliere 
can  be  no  question  that  the  court  might,  la 
the  same  order,  discharge  Mitoltell  and  at> 
point  his  successor.  The  order  appointing 
Campbell  "assignee  in  place  of  and  as  the 
successor  of  John  J.  Mitohell  in  said  trust" 
impliedly  discharged  or  removed  the  latter.  If 
he  had  not  been  previously  discharged.  All 
parties  entitled  to  notice  of  the  hearing  which 
resulted  In  the  order  appear  to  have  had  it. 
Mitchell  does  not  appear  to  have  been  served 
with  notice,  but  he  was  not  interested  In, 
nor  entitled  to  be  heard  upon,  the  appoint- 
ment uf  his  successor.  All  that  he  was  In- 
terosteil  in  was  his  own  discharge;  and  the 
court  liad  then  his  petition  asking  for  Us 
discharge,— his  consent  to  be  discliarged, — 
ao  that  notice  to  him  was  not  necessary  to 
make  the  order  of  March  9th  effectual  as  to 
him,  if  it  is  to  be  conrtrued  as  an  ordw  dis- 
charging him. 

We  think  the  substitution  of  Campbell  in 
the  place  of  Mitohell  as  assignee  might  rest 
on  the  order  of  March  9th.  But.  we  prefer 
to  base  our  decision  as  to  the  discbarge  upon 
the  order  of  February  13th.  We  have  not 
been  referred  to  any  decision  of  the  courts  in 
Pennsylvania  as  to  the  character  of  the  courts 
of  common  pleas  when  acting  under  the  stat- 
utes regulating  proceedings  opon  voluntaxj 
assignments  for  the  benefited  creditors  in  re- 
gard to  the  verity  tliat  is  to  be  ascribed  to 
their  records;  as  to  whether  tbey  are  oonsid* 
ered  as  courts  of  general  or  superior,  or  onlj 
'of  limited  and  special,  jurisdiction,  for  the 
purpose  of  the  rule  that  gives  to  the  former 
and  withholds  from  the  latter  the  presump- 
tion of  jurisdiction  of  a  particular  case  of  the 
kind  of  which  tliey  may  have  jurisdiction. 
We  shall  therefore  have  to  determine  the 
question  upon  the  rules  laid  down  by  this 
court  when  determining  it  in  respect  to 
courts  in  ttils  state.  And  in  respect  to  Uiafc 
it  is  immiUierial  whether  the  jurisdiction  is 
conferred  and  defined  directly  by  the  consti- 
tution, or  by  a  legislative  act  passed  pur* 
suant  to  the  constitution.  Nor  dues  it  mat- 
ter that  the  jurisdiction  Is  Umltedtospeclfied 
subjects;  most  courts  are  so  limited.  No 
bettor  instance  could  be  given  of  jurisdiction 
BO  limited  than  Is  afforded  by  our  probate 
courts.  Yet  In  Davis  v.  Hudson,  29  Minn. 
27, 11  N.  W.  Kep.  136,  it  was  decided  that 
those  courts  are.  In  respect  to  the  snbject- 
matters committed  to  them,  courte  of  general 
and  superior  jurisdiction,  so  that  the  posses- 
sion ot  jurisdiction  assumed  to  be  exercised 
in  a  particular  case  falling  within  snch  sub- 
ject-matters is,  in  collateral  iwuceedlngs,  pre- 
sumed. The  reasonsgtven  for  that  decision, 
aside  from  the  authorities  cited  In  support  of 
it.  were  that  they  are  courts  of  recunl,  and 
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that,  as  resppcts  the  subjects  committed  to 
them  in  the  exercise  of. an  origl mil  jurisdlo- 
tton,  they  have  all  the  power  that  any  court 
has.  and  consequently  are  not  Inferior  to  any 
other  court  in  the  exercise  of  that  Jaiisdioh 
tton.  Taking  these  charactflrlstlca  as  the 
test.  It  follows  that,  In  respect  to  voluntary 
assignments  for  the  bpneBt  of  creditors,  the 
courts  of  common  pleas  in  Pennsylvania, 
when  the  proceedings  on  this  assignment 
were  had,  were  courts  of  general  and  superi- 
or jurisdiction,  so  as  to  give  to  their  records 
and  proceedings  the  aame  verity  that  would 
belong  to  any  court  of  general  and  superior 
Jurisdiction  of  that  state.  They  were  courts 
of  record.  They  had,  in  the  matter  of  con- 
trolling the  execution  of  the  trust  in  such 
cases,  all  the  powers  that  any  court  cuuld 
have  had.  Indeed  the  original  Jurisdiction 
In  such  cases  seems  to  have  been  exclusively 
conferred  on  them.  It  Is  to  be  ob^erveil  tli;it 
tlie  statute  does  not  create  a  new  subject  of 
jurisdiction,  and  give  to  a  particular  court 
power  over  it.  It  merely  vests  In  the  courts 
of  common  pleas  junsdlction  that  would 
otherwise  belong  to  the  ordinary  courts  of 
chancery.  Ui'on  the  proof  of  the  order  ol 
February  IStli  the  presumption  that  the 
court  had  jurisdiction  to  make  it  arose,  and, 
nnless  the  presumption  was  rebutted  by 
proofs.  It  establislied  the  fact  tliut  Mltchi  II 
was  discharged.  But  respondent  claims  that 
the  record  proves  affirmatively  tliat  the  court 
had  not  jurisdiction,  because  It  shows  that 
the  petition  was  presented  to  the  court  on 
the  13th,  and  on  the  same  day  the  order  was 
made,  from  which  It  is  urged  that  notice 
could  not  have  been  given  l^tween  the  pre- 
senting of  the  petition  and  the  making  of  the 
order.  Had  the  statute  provided,  as  it  does 
not,  tliat  the  notice  must  be  given  after  prea-, 
entation  of  the  petition,  there  would  be  some 
force  to  the  argument.  We  see  nothing  in 
the  statute  to  prevent  notice  being  given  that 
the  petition  would  be  presented  on  a  specified 
future  day,  and  no  reason  is  apparent  why 
such  a  notice  would  not  be  a  compliance  witli 
the  statute;  and  besides,  the  recoi*d  does  not 
show  but  tliat  all  the  parties  interested  and 
entitled  to  be  heard  appeared  on  the  hearing. 
We  conclude,  therefore,  that,  so  far  as  the 
laws  of  Pennsylvania  could  control  the  mat- 
ter, Mitchell  was  legally  discharged,  and 
Campbell  legally  appointed  to  succeed  him. 

Thei'eupon  arises  the  question  of  Camp- 
bell's  power,  as  such  substituted  assignee,  to 
sell  and  convey  real  estate  situated  In  this 
state;  that  is, of  his  succeeding  to  the  title  to 
tlie  real  estate  for  the  purposes  of  the  trust. 
With  this  question  we  have  had  some  diffi- 
culty. There  Is  no  question  that  the  judg- 
ment or  decree  of  a  court  in  another  state 
cannot,  of  lis  own  force,  affect  in  any  way 
the  title  to  real  estate  in  tlils  state.  The 
power  of  courts  to  affect  real  estate  in  rem  is 
confined  to  that  which  lies  within  their  terri- 
torial jurisdiction;  so  that,  though  a  court  of 
another  state  may  have,  by  the  law  of  its  ju- 
risdiction, the  power  which  our  district  courts 


have  in  certain  esses  to  pass  the  title  to  real 
estate  from  one  of  the  parties  to  another  by 
mere  operation  of  its  judgment.  It  could  not 
exercise  that  power  in  respect  to  real  estate 
situated  tnanuther state;  forthetransroissioD 
of  title  to  real  estate  must  be  according  to  the 
law  of  its  aitut.  Treating  the  orders  dis- 
charging Mitchell  and  appointing  Campbell 
as  nothing  more  than  the  ordcre  or  decrees  of 
the  court  of  a  fur^gn  Jurisdiction,  having 
only  the  force  and  effect  that  the  laws  of  such 
jurisdiction  could  give  them,  they  would  be 
entirely  ineffectual  to  pass  the  title  to  lands 
in  Minnesota.  Can  they  have,  by  contract, 
byrenson  uf  the  trust  deed,  any  effect  by  way 
of  passing  the  title  beyond  that  wliich  they 
could  have  as  orders  or  decrees  of  a  court?  It 
is  a  general  rule  governing  express  trusts — 
one  tliat  does  not  depend  on  where  the  trust- 
deed  Is  executed,  nor  on  what  the  trust  prop- 
erty is,  nor  on  where  it  Is  situated — that  the 
person  who  cre;ites  the  trust  may  mould  it 
into  whatever  form  be  pleases,  and  mayd^ 
termlne  in  what  manner.  In  wlmt  event,  or 
upon  what  condition,  the  original  trustees 
may  retire  and  new  trustees  be  sultstituted, 
and  make  any  legal  provision  which  he  may 
think  proper  for  the  continuance  and  succes- 
sion of  trustees,  during  the  continuance  of  the 
trusU  Ferry,  Trusts,  g  287.  And  withiu 
this,  he  may  not  onlyln  the  trust-deed  desi^ 
nate  who  in  case  of  a  vacancy  in  the  office  of 
trustee  shall  have  power  to  appoint  a  suc- 
cessor, but  may  also  provide  tliat  the  tlUe 
shall  pass  to  the  successor  by  the  mere  fact  of 
his  appointment  pursuant  to  the  trust-deed. 
If  the  trust-deed  contains  no  provision  for  the 
appointment  of  successora  to  outgoing  trus- 
tee, the  court  of  chancery.in  its  ordinaryju- 
risdiction  over  the  subject  of  trusts,  will  ex- 
ercise the  power  of  appointment,  and  require 
a  conveyance  to  the  new  trustee.  And  if  the 
trust-deed  vests  the  power  of  appointment, 
but  makes  no  provision  for  the  passing  of  the 
title,  a  formal  conveyance  to  an  Incoming 
trustee  is  generally  regarded  as  necessary; 
but  none  is  necessary  where  the  trust-deed 
provides  that  the  title  shall  pass  to  the  new 
trustee  upon  his  appointment.  In  that  case 
he  takes  and  holds  under  and  by  virtue  of  the 
deed  of  trust  as  though  originally  made  to 
him.  Two  cases,  among  many,  in  which 
this  was  held,  are  those  of  Bank  v.  Eldridge, 
lis  Mass.  424.  and  Ellis  v.  Railroad  Co., 
107  Mass.  1.  So,  but  for  the  statute,  had 
this  trust-deed  In  terms  vested  In  the  court 
of  common  pleas  of  All^heny  county  the 
power  to  appoint  a  successor  to  the  trust  in 
the  place  of  the  one  resigning  or  discharged, 
and  had  It  provided  (as  the  statute  provided) 
that  upon  the  appointment  "all  the  trust-es- 
tate and  effects  whatsoever  shall  be  forthwith, 
and  without  any  act  or  deed,  pa»ed  to  and  be 
vested  In  the  succeeding  trustee  or  assignee," 
then  the  vesting  of  the  title  in  the  new  trus- 
tee or  assignee  would  have  been  under  and 
by  virtue  of  the  deed  of  trust,  and  not  by 
force  of  any  determination,  order,  or  decree 
of  the  court  as  such.   Acting  nadertbepow- 
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er  of  appointment,  and  not  solely  upon  the 
jurisdiction  conrerred  upon  it  by  local  law.  it 
could  not  be  objected  that  some  of  the  reiU 
estate  lay  beyond  its  local  jurisdiction  as  a 
court  any  more  than,  if  the  power  were  vest- 
ed in  a  prlv»te  person,  it  could  be  objected 
tbat  some  of  tlie  real  estate  lay  beyond  the 
territorial  jurisdiction  of  the  courts  of  his 
domicile.  The  law  of  the  jurisdiction  in 
which  the  parties  to  a  contract  reside,  and 
in  which  it  is  executed,  especially  if  it  is 
to  be  performed  within  that  jurisdiction,  is 
usually,  so  far  as  It  affects  the  substance 
of  the  contract,  to  be  deemed  a  part  of  it. 
We  use  the  words  "substance  of  the  con- 
tract" to  indicate  the  rights  and  obligations 
attaching  to  tt  as  distinguished  from  mere 
matters  of  remedy.  This  is  so  because 
the  parties  are  presumed,  unless  the  terms 
they  use  exclude  the  presumption,  tocontract 
with  reference  to  such  law  and  to  the  rights 
and  oUigatiouB  it  imposes  on  such  contracts. 
And  this  is  especially  the  case  where  the  rule 
established  by  tlie  law  is  peremptory,  and 
leaves  no  power  in  the  parties  to  provide  the 
cuntraiy.  A&miliarinstanceof  the  applica- 
tion of  the  prindple  referred  to  is  the  case  of 
a  power  of  sale  in  a  mortgage.  While  the 
law  in  force  at  the  time  of  Itie  execution  of 
the  mortgage  as  to  the  mere  mode  ot  exercis- 
ing such  a  power,  except  In  so  far  as  such 
mode  may  be  essential  to  its  beneficial  cfaar^ 
acLer,  does  not  enter  Into  and  become  a  part 
of  ttie  mortgage,  for  the  reason  that  it  relates 
only  to  the  remedy.  Its- provisions  regulating 
the  rights  of  the  parties  upon  its  exercise, 
snch  as  the  right  to  redeem,  and  the  time 
within  which,  and  the  terms  upon  which, 
redemption  shall  be  made,  are,  as  is  now  well 
established,  a  part  of  the  contract.  Taking 
the  reason  for  the  rale  tliat  the  law  enters 
into  and  becomes  a  part  of  tlie  contract,  to  lie 
tliat  the  partiee  are  presumed  to  so  Intend  this 
case  so  far  as  relates  to  the  discharge  of  the 
original  assignee,  tlie  nppoinlment  of  his  suc- 
ei^ssor.and  the  consequences  of  such  appoint- 
ment in  transferring  tlie  title,  would  seem  to 
come  within  the  rula.  The  assignor  and 
original  assignee  both  resided  in  Pennsylvsr 
oia.  Wliere  the  creditors  resided  does  not 
Appear,  but  it  is  to  be  presumed  In  that  state, 
though  tliat  we  do  not  consider  material. 
Although  isolated  acts  by  the  assignee,  such 
as  conveyances  of  real  estate,  were  to  be  done 
witliin,  or  at  any  rate  according  to,  the  laws 
of  other  states  and  territories,  there  can  be  no 
question  that  the  general  business  of  the  as- 
signment was  to  bedonein  the  state  of  Penn- 
sylvania, where  the  assignor  and  assijfnee  re- 
sided. The  assignment  is  tlierefore  to  be  re- 
garded as  a  ooutract  to  be  performed  in  that 
state.  This  is  necessarily  so,  unlms  we  are 
to  suppose  that  the  assignor  intended  to  cre- 
ate as  many  different  trusts  as  there  were 
states  and  territories  in  which  his  real  estate 
was  situated.  The  parties  must  be  pre- 
sumed to  have  intended  compliance  with  the 
iawa  ot  that  state.  They  knew  that,  by  the 
laws  there  in  forc^  the  power  to  discharge 


the  assignee  and  to  appoint  his  successor 
would  vest  in  the  court  of  common  pleas,  and 
that,  upon  its  exercising  the  power  of  ap- 
pointment, the  t.tle  would  pass  without  any 
conveyance;  and  they  must  be  presumed  to 
have  intended  that  it  should  vest  and  be  ex- 
ercised by  that  court  in  the  manner  prescribed 
by  the  hiws  of  that  state,  so  long  as  they  per- 
mitted the  court  to  holil  aud  exerc.se  the 
power.  It  does  not  follow  that  all  of  the  hiw 
of  the  state  with  reference  to  voluntary  as- 
signments for  the  benefit  of  creditors  became 
a  part  of  the  contract.  What  may  be  termed 
the  remedial  part  of  it,  such  as  the  provisions 
for  compelling  the  assignee  to  account,  did 
not.  Such  matters  are  not  matters  of  con- 
tract. If  there  had  been  no  statutes  as  to 
such  matters,  the  parties  could  not,  by  their 
conti-act,  have  affected  the  jurisdiction  over 
them  of  courts  having  chancery  powers.  But 
provisions  for  discharge  of  trustees,  the  ap- 
pointment of  successors,  and  tlie  passing  ot 
title  from  outgoing  to  incoming  trustees,  are. 
In  general,  matters  of  contract.  The  pro- 
visions of  tlie  statutes  on  those  subjects  may 
therefore  be  deemed  to  liave  become  part  of 
the  contract. 

It  follows  from  what  we  have  said  that 
Campbell  was  properly  appointed  assignee, 
and  that  upon  his  appointment  the  tiUe  to 
prupoty,  wherever  situated,  vested  la  him, 
because  the  assignment  Intended  that  the 
court  <^ common  pleas  should  have  the  power 
of  appointment,  and  that  upon  its  a)>point- 
ment  the  title  slwuld  vest.  Order  reversed. 


State  av  rsl.  Fabbr  «t  al.  e.  Di&tbiot 

COUBT. 

(Supreme  Court  of  Mtnnaota.   Oct.  36, 1B39.) 
Strbkt  AssESsmtxra — Citt  Cqartsbs, 
Under  the  charter  of  the  city  of  South  Saint 
Paul,  resolutions  of  the  common  coun<^l,  in  pro- 
ceedings to  assess  real  estate  for  the  street  im- 
provements, if  not  approved  and  signed  by  the 
mayor,  and  it  not  appearloff  that  they  were  ever 
presented  to  him,  are  of  no  effect.   His  approval 
cannot  be  attested  Inanyother  waf  than  byius  sig- 
nature. 
{Syllabua  by  the  Court) 

Certiorari  to  district  court,  Dakota  county. 
John  V.  I.  Dodd  and  Fr.      Wilde,  for  re- 
lators.  Jo$eph  Sohrollf  for  respondent. 

OiLFiLLAH,  C.  J.  In  the  assessment  pro- 
ceedings brought  In  question  in  this  cause 
there  certainly  was  great  disregard  of  both 
the  letter  and  the  spirit  of  tlie  provisions  con- 
trolling such  proceedings  in  tlie  charter  of 
thecity.  In  assesslngthe  property  not  front- 
ing on  the  street  the  method  was  adopted  at 
dividing  the  amount  to  be  assessed  on  that 
property  equally  among  all  the  lots,  wltliout 
regard  to  their  situation,  character,  or  dis- 
tance from  the  street  io  be^grad^,  or  the 
means  of  getting  from  them  to  the  street. 
That  some  of  them  must  necessarily  be  ben- 
efited by  the  Improvement  more  than  others 
is  apparent,  but  that  wiis  not  taken  into  ao> 
count.   The  difference  In  benefits  conferred 
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was  not  oonsidered  at  all.  All  the  proceed- 
ings of  tbe  counoU  were  by  resolution.  The 
Ghnrter  (section  2,  c.  3;  chapter  1.  Sp.  Laws 
1887)  provides:  "All  ordinances  and  resolu- 
tions shall,  before  they  take  effect,  be  pre- 
sented to  the  mayor,  and  if  he  approves  there- 
of he  shall  sign  ttie  same;  and  such  as  he 
shall  not  sign  he  shall  return  to  the  common 
council, wlthhlsobjectionstbereto.'*  Incase 
he  returns  the  resolutions  with  bisobjectlons 
the  vote  must  be  reconsidered)  and  the  reso- 
lution can  pass  only  by  a  vote  of  two-thirds, 
to  be  taken  by  yeas  and  nays,  to  be  entered 
of  record.  None  of  the  resolutions  In  the  as- 
sessment proceedings  were  signed  by  the 
mayor,  nor  doea  it  appear  that  any  of  them 
were  presented  to  him.  Tbe  respondent 
claims  that  the  mayor  was  also  a  member  of 
the  council,  and,  as  sacb,  voted  for  each  of 
tbe  resplntions,  and  that  snch  -vote  is  equiva- 
lent to  his  approval  as  mayor.  It  Is  enough 
to  say  of  this  proposition  that  the  charter 
pioTldes  but  one  mode  for  the  mayor  to  at- 
test his  approval  of  resolutions,  to-wit.  by 
his  signature.  It  Is  impossible  to  substitute 
for  that  any  other  evidence  that  as  an  alder- 
man or  as  a  private  person  he  approved  or 
consented  to  such  rraolutlons.  For  failure 
to  comply  with  the  charter  in  this  respect  alt 
the  proceedings  were  void.  The  judgment 
of  the  court  below  must  be  reversed. 


JOHBS  e.  Bight  «(  al. 
(Supreme  Court  of  Minnesota.  OoL  89, 1888.) 
KoxvaAsu  nr  FossnsioH — Attobkmbot— Evi- 

DBMOB— DI0U&1.TI0N. 

1.  A  sentor  mortgagee,  aoautriag  Dossesaion 
by  oonftent  of  tbe  mortgagor  axter  a  foredoBure 
sole  under  a  junior  mortgage,  but  before  tbe  title 
and  right  of  possession  td  the  mortgagor  have 
been  extlnguisbed  by  the  expiration  of  tbe  year 
for  redemption,  has  the  rights  of  a  mortgagee  Id 
possession. 

d.  The  ancient  oommon-Iaw  doctrine  of  attorn- 
ment by  tenants  is  not  in  force  in  this  state. 

8.  DeoIaraljoDS  which  oonstitute  an  essential 
part  of  a  tranaaotlon  in  issue  may  he  given  In  evi- 
deooe. 

{Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; SMITH,  Jud^e. 

Little  <&  Nunn,  for  appellant.  Cha».  J. 
Barileaon,  for  respondents. 

Dickinson,  J.  This  is  an  action  of  eject- 
ment. The  premises  in  question  had  been 
mortgaged  to  tl)e  defendant  Norton.  A  jun- 
ior mortgage  had  been  executed  to  theplaln- 
ttlf,  and  afterwards  tlie  land  was  conveyed 
to  the  defendant  Cobb,  subject  to  these  murt- 
gag)4,  and  he  went  into  possession.  The 
plaintiff's  junior  mortgage  was  foreclosed  by 
advertisement,  the  foreclosure  sale  being  to 
the  plaintiff.  February  4.  1888.  On  the  4th 
day  of  February,  1889,  Cubb  surrendered 
possession  of  the  premises  to  Norton,  the 
mortgage  of  tbe  latter  being  then  due  and 
unpaid,  and  he  has  remained  in  possession 
by  his  tenant,  the  defendant  Higby.  The 
court  below,  finding  Norton  to  bi^  in  the  posi- 
tion of  a  moi-tgagee  in  possession,  held  that 


he  could  not  be  dispossessed  by  tbe  plaintiff 
clniming  title  under  tbe  junior  mortgage, 
the  mortgage  of  Norton  being  still  unsatis- 
fied. .Judgment  was  therefore  rendered  for 
the  defendants. 

There  was  no  error  either  in  the  finding  of 
facts  or*in  the  legal  conclusion  therefrom. 
The  fact  that  on  the  4th  of  February,  1889, 
Cobb's  title  was  about  to  be  divested  by  the 
expiration  of  tbe  year  within  which  he  might 
redeem  from  the  plaintiff's  mortgage  sale, 
did  not  prevent  his  surrender  of  possession 
to  the  senior  mortgagee  from  being  effectual 
to  place  the  latter  in  the  equitable  poeition  of 
a  mortgagee  in  possession.  Asyetthe  plain- 
tiff  had  neither  the  title  nor  the  riglit  of  pos- 
session. Both  still  remained  in  Cobb,  and 
be  had  tbe  right  and  power  to  letUie  defend- 
ant into  poaseaston  as  mortgagee.  When  the 
plaintiff  acquired  his  title,  subject  to  the  de- 
fendant's prior  mortgage,  the  latter  was 
rightfully  in  possession  as  mortgagee,  and 
the  plaintiff  could  not  eject  bim  while  bto 
mortgage  remained  nnsstlsfied,  as  the  mort- 
gagor himself  could  not  have  done  if  he  had 
retidned  tbe  title.  The  plaintiff  took  his 
mortgage,  and  acquired  his  title  by  its  fore- 
closnre,  subject  to  the  rights  of  Norton  as 
senior  mortgngee;  and  one  of  those  rlgbta 
was  that  of  retaining  a  possesion  lawfully 
acquired  under  his  mortgage  until  his  mor^ 
gageshouldbedlscharged.  Theerldence  was 
sufficient  to  sustain  the  finding  that  Morse, 
who  assumed  to  receive  possession  In  behalf 
of  Korton,  was  authorized  so  to  do^  having 
the  autliority  of  a  general  agent. 

The  language  employed  by  Cobb,  In  sur- 
rendering possession  ot  the  premises,  then 
occupied  by  his  tenant  Bigby,  was  properly 
received  in  evidence.  Bach  declarations,  ex- 
cepting some  immatprial  matter,  constituted 
an  essential  part  of  tbe  act  of  surrender. 

The  case  clearly  showed  the  relinquishment 
by  Cobb  to  Korton  of  bis  rights  as  landlord* 
and  the  acceptance  by  Norton's  agent,  tn  his 
behalf,  of  the  relation  of  landlord  to  the  ten- 
ant In  possession.  It  Is  contended  that  this 
was  of  no  effect  unleu  assented  to  by  tbe 
tenant,  and  that  the  evidence  did  not  show 
the  assent  of  the  tenant  Higby.  This  posi- 
tion of  the  appellant  necessarily  rests  upon 
the  assumption  that  the  rule  of  the  ancient 
common  law  as  to  attornment  by  the  tenant 
ia  in  fon»  here.  This  rule,  founded  upon 
the  policy  of  the  feudal  law,  imposing  upon 
the  tenant  obligations  of  service  and  fealty^ 
was  abolished  in  England  by  the  statute  of 
4  Anne,  c.  16,  §g  9,  10.  (Moss  v.  Oalllmore, 
I  Doug.  279 ;)  and  has  generally  been  regard- 
ed, as  we  think  It  should  be,  as  nnsuited  to 
our  condition,  and  as  having  never  been  a 
part  of  the  law  in  this  country.  Farley  v» 
Thompson,  15  Mass.  IS,  25;  Burden  v.  Tliay- 
er,  3  Mete  76;  Baldwin  v.  Walker,  21  Conn. 
168:  Pendergaat  v.  Young,  21  N.  H.  234; 
Tilford  V.  Fleming,  64  Pa.  St.  300;  1  Washb. 
Ileal  Prop.  (5th  £d.)  547.  Tbe  consent  of 
Uigby  to  the  surrender  to  Norton  was  ther^ 
fore  unnecessary.   Judgment  affirmed. 
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Hnix  e.  GmoAGO,  Sr.  F.»  U.  A  O.  By.  Co. 
(Aiprcnw  Court  qf  Jflmwiota.  Oek  98, 1880.) 

GUBUKBS— IiDflTATIOlTS   OK   IiIABIUTT  —  BUBDBN 
OT  Fsoov. 

Where,  by  special  ooatimot,  tbe  lUblStr  ot  a 
eommoQ  oarner  of  goods  Is  Umltact  to  loss  or  injury 
tbrouRh  his  negligence,  the  carrier  mast,  to  exonse 
himself,  after  loss  or  Injury  is  sbown,<sbowthatit 
occurredfrom  some  cause  other  than  bis  negU- 

E>noe.   He  must  show  there  was  no  neglieenoe  on 
■  part  Flawing  Bhriver  t.  Bi^ilnad  Co.,  Si 
MbuLfiOOu 
{Syllalnia  lyy  the  Court.) 

Appeal  from  district  court,  Hennepin 
oounty;  Higes,  Judge. 

/.  If.  Jfowe,  8.  L.  Perrin,  and  Weed  Jfun- 
ro,  for  appellant.  Thoa,  J,  Ztftwieh,  for 
respondent. 

Giz.nLLAH,  0.  J.  At  Minneapolis  plnin- 
tlff  delivered  to  defendant,  a  common  car- 
rier. 18  horses,  to  be  by  it  transported  upon 
its  railroad  from  Minneapolis  to  Ashland, 
TTis.  The  evidence  tends  to  show  they  were 
in  good  condition  when  they  were  so  deliv- 
ered, and  that  in  the  course  of  transportation 
two  died,  and  several  others  were  Injnred. 
Th«  action  is  to  recover  damages.  On  the 
trial,  at  the  close  of  the  plaintiff's  evidence, 
the  court  dismlBsed  t'he  action.  On  plain- 
tifTs  motion  it  afterwards  ordered  a  new 
trial,  and  from  that  order  tliis  appeal  Is 
taken. 

13y  the  written  contract  for  carriage,  exe- 
cuted by  the  parties,  it  was  stipulated  that 
the  plidntiff  should  "load,  fbed,  water,  nnd 
take  care  of  such  stock  at  his  own  expense 
and  risk,  and  will  assume  all  risk  of  injury 
or  damage  that  the  animals  may  do  to  tliem- 
selves  or  each  other,  or  which  may  arise  by 
delay  of  trains;"  and  also  "that  snld  com- 
pany shall  not  be  liable  for  loss  by  jumping 
nt>m  the  cars,  delay  of  trains,  or  any  damage 
said  property  may  sustain,  except  such  as 
may  result  from  a  collision,  or  when  the  can 
are  thrown  from  the  track  in  course  of  trans- 
portation." The  court  below  seems  to  hnve 
dismissed  the  action  on  the  grounds  that, 
under  the  contract  limiting  the  derendant's 
liability,  the  burden  of  proof  upon  the  matr 
ter  of  defendant's  negligence  whs  upon  tlie 
plaintiff;  that  he  hiid  nut  introduced  evidence 
of  n^ligence  sufficient  to  mtike  a  question 
for  the  Jury;  and  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff.  Tlie 
only  question  argued  here  at  any  length  is,  was 
it  necessary  for  plaintiff. in  order  tu  make  out 
a  cause  of  action,  to  show  that  the  death  of 
the  horses  and  injuryto  others  was  caused  by 
defendant's  negligence;  or  wasitenuughfor 
him  tu  prove  their  delivery  for  carriage  in 
good  condition,  and  the  injury  to  them  dul> 
log  the  carriage,  leaving  it  then  for  defend- 
ant to  excuse  itself  by  showing  that  the  dam- 
age was  not  dUe  to  negligence  on  its  part? 
But  we  will  say  in  pussing  that,  wherever 
the  burden  of  proof  luy.  the  case  ought  to  have 
gone  to  the  jury,  for  there  was  evidence  from 
which  the  Jury  might  have  found  that  the  In- 
jury to  the  horses  was  caused  by  the  negli> 


gent  manner  in  which  defendant's  train  was 
handled.  It  appears  that  with  the  full  train, 
without  detaching  any  of  the  cars  from  the 
engine,  those  in  charge  "bucked  snow,"  as 
It  is  called.  As  a  witness  described  it,  "they 
would  take  a  running  jump  at  a  snow-drift. " 
And  this  appears  to  have  caused  so  violent 
sboclcs  that,  as  a  witness  testified,  one  could 
not  stand,  and  could  hardly  sit.  in  the  ca* 
boose,  which  seems  to  have  been  at  or  near 
the  rear  of  the  train,  while  the  car  in  which 
the  horses  were  was  pretty  well  up  in  front, 
where  the  shocks  would  be  more  violent.  It 
ought  to  have  been  left  to  the  jury  to  say 
whether  that  was  the  way  in  which  the 
train  was  managed;  whellier  that  was  a 
prudent  way  of  managing  a  train  carrying 
live-stock;  and  whether  the  injury  to  the 
horses  was  caused  by  it.  As  to  contributory 
negligence  on  the  part  of  plaintiff,  the  evi- 
dence was  not  such  that  the  court  could  prop- 
erly determine  It.  The  moat  that  can  be  said 
of  It  is  that  it  onght  to  have  been  submitted 
to  the  jury.  But,  because  the  court  below 
seems  to  have  granted  a  new  trial  for  the 
reason  that  on  the  trial  it  misapprehended 
the  rule  as  to  the  burden  of  proof  as  to  tiegH- 
gence,  we  will  consider  that  question.  The 
contract,  in  terms,  exempts  the  defendant 
from  liability  for  damages,  except  such  as 
might  result  from  collision  or  the  cara  being 
thrown  from  the  track.  This  goes  fartlier 
than  the  law  permits  a  common  CHrrier  to  go 
in  limiting  his  liability.  Since  the  Christen- 
8on  Case.  15  Minn.  270,  (Gil.  20tj,)  it  has 
been  settled  by  Judidal  decision  In  this  state 
that  a  common  carrier  cannot  exonerate  him- 
self by  contriict  from  liability  for  his  own 
negligence,  and  this  rule  is  now  recognized 
by  statute.  Section  26.  c  188,  Gen.  Iaws 
18S5.  The  most  favorable  construction  for. 
the  defendant  which  could  be  given  to  this 
contract  would  hold  that  It  exempts  it  from 
liability  for  damages  from  any  cause  but  fls 
own  negligence,  and  coUisiuos,  and  the  can 
being  thrown  from  the  track.  In  Shrlver  v. 
Railroad  Co.,  24  Minn.  506,  the  contract  at- 
tempted to  exempt  the  carrier  except  fbr 
gross  negligence.  The  court  held  It  went 
further  than  the  law  allowed,  and  treated  it 
as  a  contract  exempting  the  carrier  except 
for  negligence  of  any  degree. 

The  riile  aa  to  the  burden  of  proof  \aAd  In 
that  case  is  appllc^e  to  tliis;  and  upon  fur- 
ther examination  and  consideration  we  are 
s  itlsfled  that  the  rule  is  Justitied  by  reason 
and  public  polxy.  Theoommon  law  excepts 
from  the  carriw's  liability  loss  or  damage 
caused  by  act  of  God  or  the  public  enemy. 
No  oue  would  contend  but  ttiat,  where  ttie 
common-law  liability  Is  not  varied  by  con- 
tract, the  carrier,  to  excuse  himself,  must 
show  that  the  loss  or  damage  was  within  one 
of  the  exceptions  to  his  liability;  that  it  was 
caused  ^ther  by  the  act  of  God  or  of  the  pub- 
lic enemy.  Such  proof  would  make  a  prhna 
/aeie  case  of  non-liability.  The  plaintiff 
might  then  show  that,  but  for  the  carrier's 
Ufgligence.  the  loss  or  dumage  would  not 
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bare  oecnrred  thongh  caused  apparently  bj 
one  of  the  excepted  causes.  The  reason  wliy 
proof  of  loss  by  the  act  of  God  or  the  public 
«nemy  mnkes  a  prima  /ode  case  of  non-lia- 
bility is  that  in  Uie  nature  of  things  those 
causes  of  loss  arise  without  fault  of  the  car- 
rier. He  can  in  no  case  be  responsible  for 
their  exiateuce,  thuuf^h  he  may  be  for  bring- 
ing the  goods  within  their  operation.  Sup- 
pose by  special  contract  the  parties  except  one 
otiier  cause  of  loss,  say  by  lire,  why,  in  that 
case,  should  the  owner  be  reqaire<l  to  prove 
in  the  first  instance  that  the  toss  did  nut  oc- 
cur from  that  excepted  cause?  loH^tmuch  as 
fluch  a  cause  uf  loss  may  arise  by  negligence  of 
the  carrier,  It  may  be  doubted  (and  we  do  not 
in  this  case  decide  it)  that  proof  of  loss  from 
such  a  cause,  without  evidence  that  it  did  nut 
arise  thi-ough  negligence  of  the  carrier,  would 
make  a  prima  facie  case  of  non-liabilily; 
certainly  nothing  short  of  evidence  tliat  the 
loss  was  from  the  excepted  cause  would  ex- 
cuse Lira.  It  must  l>e  borne  In  mind  that 
the  liability  is  not  created  by  llie  special  con- 
tract. .  Tlie  law  creates  the  liability,  and 
merely  permits  the  pai-ties  to  except  from  it 
certain  causes  of  loss.  Prima  facie,  the  car- 
rier Is  liable  upon  proof  of  delivery  and  hc- 
ceptance  for  carriage,  and  of  loss  or  diimage 
In  carrying.  If  there  be  any  contract  vary- 
ing his  liability  he  must  show  it,  and  that 
the  loss  came  within  the  exception  made  by 
it.  It  is  not  for  the  owner  to  prove  there 
was  no  such  contract.  And  tf  such  a  con* 
tract  b«  proved  It  would  seem  illogical  to  re- 
quire of  him  to  shuw  that  the  loss  did  not  oc- 
cur from  the  cause  excepted  by  it.  If  the 
contract,  instead  of  specifying  certain  excep- 
tions to  the  liability,  is  freneial  in  its  terms, 
and  excepts  from  the  liability  all  causes  of 
l03S  or  damage  but  the  carrier's  negligence, 
how  does  the  carrier  show  that  the  loss  or 
damaf,'e  was  wit'ii  ii  the  exception,  but  by  proof 
tliat  It  occurred  from  a  cause  other  than  his 
neglt^'em  e?  Some  of  the  courts,  to  justify 
putting  the  burden  of  proof  as  to  negligence 
on  ihe  plaintitT,  consider  the  carrier,  where 
liis  liability  is  varied  by  contract,  as  a  private 
or  special,  and  not  a  common,  carrier.  This 
would  make  the  carrier's  character,  whether 
common  or  private,  depend  not  on  the  char- 
iicter  of  tiie  business  be  is  engajjed  in,  or 
liulds  himself  out  to  the  world  to  be  engaged 
in,  but  on  wliether  he  has,  by  contract,  varied, 
even  in  the  sllglit&st  particular,  the  liability 
which  the  law,  in  the  absence  of  contract, 
imposes  on  him.  We  cannot  accept  such  a 
doctrine.  We  think  the  common  carrier  re- 
mains such  even  though  in  the  particular 
case  he  may  li;ive,  to  some  extent,  limited  bis 
liability  by  contract,  and  that  all  the  rules  of 
law  applicable  to  common  carriers  apply  to 
such  a  case  except  in  so  far  as  the  parties 
may,  by  express  contract,  have  varied  them. 
The  severe  rule  of  liability  of  the  common 
law  was  Imposetl  largely  from  considerations 
of  sound  public  policy.  A  common  carrier 
is  engaged  in  a  public  employment.  Ordi- 
nariiy*  one  who  delivers  to  bioi  gooJs  parts 


entirely  with  his  possession  and  control  over 
them,  and  knows  nothing  of  what  takes  place 
during  the  carriage,  while  the  carrier  bu 
possession  and  control  over  them,  and  is  sup- 
posed to  know,  or  have  the  means  of  know- 
ing, what  happens  to  them,  and  if  they  are 
lost  or  injured  how  it  occurred.  The  com- 
mon law  recognized  the  danger  of  cpllus<on, 
connivance,  and  fraud  between  the  currier 
and  his  servants  or  others,  which  might 
leave  the  owner  practically  at  the  mercy  of 
the  carrier  If  he  was  required  to  prove  negli- 
gence-or  fraud.  To  make  such  proof  be 
would  ordinarily  have  to  call  the  very  men 
whose  recklessness  or  frailty  caused  the  In- 
jury. To  prevent  this  the  law  excused  the 
carrier  only  upon  hla  proving  that  the  lossor 
damage  oi-curred  from  the  act  uf  God  or  the 
public  enemy, — causes  for  which  he  could  not 
be  supposed  to  be  responsible.  The  reasons 
which  require  the  carrier  to  excuse  himself 
for  his  failure  apply  with  as  much  force  to  a 
case  of  limited  as  to  a  case  of  full  common- 
law  liabiiity.   Order  affirmed. 


MoPhehson  v.  Bunton. 
(Supreme  Court  of  Mirmaota.    Oct.  29,  1880.) 

MA.LICIOU8  PBOSEOCTIOIf  OF  RkpleviiT. 

1.  An  action  may  be  m^ntalned  for  the  pn>s»- 
cntlon  of  a  civil  auit  malioionslyaDd  without  proV 
able  oaufte,  even  though  there  was  do  iuterfer- 
ence  with  the  person  or  property  of  the  defendant. 

2.  Suob  an  action  may  oe  maintained  for  the 
maliclonB  proseuution  of  an  action  of  replevin,  al- 
though the  plaintiff  (defendant  in  replevin)  recov- 
ered in  tbat  action  the  damages  auilered  from  the 
taking  and  detention  of  his  goods. 

iSulUOnu  by  ttie  Court.) 

Appeal  from  district  court.  Bamsey  county; 
Bkill.  Judge. 

JaiMM  H.  Foote,  for  appellant.  Leon  T* 
Chamberiaint  fur  respondent. 

Dickinson*  J.  This  is  an  appeal  from  an 
order  sustaining  a  general  demurrer  to  the 
complaint.  The  cause  of  action  for  which  a 
recovery  Is  sought  is  the  malicious  prosecu- 
tion, by  this  defendant  against  this  plaintiff, 
uf  an  action  in  replevin  in  a  justice's  court, 
and  the  malicious  seizure  of  this  plaintiff's 
property  by  writ  of  replevin  in  that  action. 
It  is  not  claimed  that  the  complaint  does  not 
set  forth  facts  showing  a  right  of  recovery. 
If  a  separate  action  may  be  maintained  for 
such  cause.  The  demurrer  rests  upon  the 
propositions,  contended  for  by  tlie  respond- 
ent, that  the  cause  of  action  here  asserted 
was  a  mere  incident  of  the  original  action  of 
replevin;  that  whatever  damages  this  plain- 
tiff might  have  been  entitled  to  recover  for 
the  cause  here  alleged  were  recoverable  only 
In  that  action:  and  that  the  judgment  therein 
in  favor  of  this  plaintiff  Is  a  bar  to  the  recov- 
erv  now  sought.  Sylte  v.  Nelson,  26  Minn. 
105,  I  N.  W.  liep.  811.  and  Ward  v.  Ander- 
burg,  36  Minn.  ^00,  30  N.  W.  Kep.  890,  are 
relied  upon  in  support  of  this  contention. 
The  resjiondent  does  not  claim  that  for  the 
prosecution  of  a  civil  action,  malidousty  and 
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wltbout  probable  cause,  a  defendant  mavnot 
In  frenenU  maintain  an  action  for  dami^es. 
AVe  have  recognized  such  riglits  of  action  in 
cases  where  the  defendant's  property  whs  at- 
tached. (Burton  v.  B^iilwiiy  Co.,  33  Minn. 
189,  22  N.  W.  Rep.  300.  and  Cochrane  v. 
Quaclcenbiish.  29  Minn.  376,  13  N.  W.  Itep. 
154;)  anil  if  there  were  peculiar  reasons, 
based  upon  the  fact  of  the  altactiment,  justi- 
fyflig  an  action  in  such  casea,  it  is  not  per- 
ceived wby  they  are  not  equally  applicable 
where,  as  in  tlito  case,  the  defendant'!)  prop- 
erty was  seizeJ  under  a  writ  of  replevin. 
That  nn  action  will  lie  In  such  a  case  was  held 
in  Wills  V.  Noyea,  12  Pick.  324;  and  this  was 
also  recognized  tn  Maginer  v.  Benk»  65  Wis. 
3t>4.  27  X.  W.  Rep.  26.  We  do  not.  how- 
ever, place  our  decision  upon  this  limited 
ground,  but  upon  (he  broader  proposition 
that  for  the  prosecution  of  a  civil  action  ma- 
liciously and  without  probable  cause,  to  the 
injury  of  the  defendant,  he  may  maintain 
an  action  for  damages,  althongh  there  was 
no  interference  with  his  person  or  property. 
Pangburn  v.  BuU,  1  Wend.  345;  Whipple  v. 
Fuller,  11  Conn.  582;  Closson  v.  Staples.  42 
Vt.  209!;  Easctn  v.  Bank,  66  CaI.  123,  4  Pac. 
Bep.  11U6;  Allen  v.  Codman.  139  Mass.  136; 
Marbourg  v.  Smith,  11  Kan.  5.'>4;  Woods  v, 
Finnell,  13  Bush,  629;  Pope  v.  Pollock, 
(Ohio.)  21  N.  E.  iiep.  856;  McCardle  v.  Mc- 
Oinley.  86  Ind.  538.  The  reasons  for  this 
conclusion  are  well  set  forth  in  Whipple  v. 
Fuller  and  in  Closson  t.  Staples,  supra. 
See,  also,  21  Amer.  Law  Beg.  281,  353. 

TUe  decision  In  Sylte  v.  Nelson,  followed 
in  Ward  v.  Anderbur^,  has  not  the  effect  as- 
scribed  to  it  by  the  respondent.  It  whs  there 
decidfd  that  a  defendant's  assertion  in  an  ac- 
tion of  replevin  of  the  right  to  a  return  of 
the  property  taken  from  him,  and  to  damages 
for  the  taking  and  detention,  did  nut  consti- 
tute a  oountei-claim  in  such  action.  It  was 
said  also  in  the  opinion  that  this  was  not  a 
cause  of  action  in  itself  upon  which  the  de- 
fenditnt  could  maintain  an  action.  This  de- 
cision, and  the  language  of  the  court,  relat- 
ing merely  to  the  oidinary  claim  of  a  de- 
fendant in  replevin  to  have  his  property  re- 
stored to  him,  with  damages  for  the  taking 
and  detention,  as  an  Incident  In  that  action, 
has  no  iKiiring  upon  the  question  as  to  wheth- 
er an  action  will  lie  for  the  malicious  prose- 
cution of  an  action  of  replevin.  For  such  a 
cause,  indeed,  no  action  could  be  maintained, 
or  recovery  had,  until  tlie  replevin  action 
should  have  terminated  in  fa'vor  of  the  de- 
fendant, (O'Brien  v.  Barry,  106  Mass.  oOO,) 
and  of  course  the  right  of  recovery  for  the 
malicious  prosecution  could  not  be  asserted 
aa  a  counter-chiim  in  that  same  aotiou.  It 
is  of  course  true  that  but  one  recovery  can 
be  allowed  for  the  same  cause;  and  the  dam- 
ages for  the  taking  and  detention  once  award- 
ed to  the  defendant  in  the  original  action 
cannotbe  again  assessed  in  an  action  for  ma- 
licious prosecution.  But  tl>e  measure  of  re- 
covery in  the  latter  action  is  nut  conSued  to 
(he  injury  from  the  taking  or  detention  of  the 


property.  To  what  particular  subjects  the 
proof  of  damages  should  he  directed  or  con- 
fined, under  the  allegations (rf  this  complaint, 
no  question  has  been  raised*  and  we  do  act 
decide.   Order  reversed. 

Collins,  J.,  did  not  sit  in  this  caie. 


FADDOOK  v.  EIK08LE7  tt  Ol. 

^3upreme  Cofwrt  of  Minnesota.   Oct  29, 188B.) 
EviDBNCB— Witness— Impbachmskt. 
The  rules  that  evideDce  should  be  confined 
to  facts  material  and  relevant  to  the  isnun,  and 
that  impeachment  shoald  not  be  allowed  upon  col- 
lateral matters,  applied. 
{.SuUabru  by  the  Cowit.} 

Appeal  from  district  court,  Wadena  ooan- 
ty;  Sleeper  and  Holland,  Judges. 

Frank  Willgon,  for  appellant.  A.  Q,  Bro- 
ker, for  respondents. 

DnmNSON,  J.  This  Is  an  action  for  the 
recovery  of  the  possession  of  personal  prop- 
erty, the  plaintiff  alleging  his  ownership  of 
the  same.  The  answer,  among  other  mutters 
pleaded,  asserted  a  right  of  possession  in  the 
derendant  Kappahan  by  virtue  of  a  mortgage 
given  by  the  plaintiff  to  one  Shepnrdsoii.  and 
by  the  latter  assigned  to  the  defendant  KHp- 
pahan.  The  plaintifF  replied,  admitting  the 
execution  of  the  mortgage  set  forth  in  tlia 
answer,  but  alleging  that  it  was  usurious. 
After  a  verdict  for  the  plaintlffa  new  trial  was 
granted  by  the  successor  in  olSce  of  the  judge 
who  tried  the  cause.  From  that  order  this 
appeal  was  taken.  The  Issue  of  usury  was 
the  principal  question  litigated  upon  the  tri- 
al. Shepardson,  the  mortgagee,  was  an  Im- 
portant witness  for  the  defendants  upon  that 
issue.  The  evidence  in  the  case  was  directly 
contradictory  as  to  the  fact  upon  which  this 
issue  was  to  be  determined.  It  having  been 
shown  tliat  the  alleged  usurious  note  and 
mortgage  (for  $140}  bad  been  given  in  place 
of  a  former  note  and  mortgage  for  $130,  giv- 
en to  Shepardson  for  a  part  of  the  purchase 
price  of  a  span  of  horses  sold  by  Shepardson, 
the  plaintiff  was  allowed,  upon  cross-exam- 
ination of  Shepardson,  to  interrogate  him  at 
some  length  »s  to  whether  he  did  not  give  a 
written  bill  of  sale  of  the  property  for  which 
he  received  the  first  note  and  mortgage.  A 
paper  was  shown  him  In  that  connection, 
and  be  denied  that  the  signature  to  it  was  his 
own.  By  other  testimony,  proof  was  after- 
wards given  of  the  signature  of  ShepHrdson, 
and  it  was  received  in  evidence  for  the  ex- 
press purpose  of  impeaching  She^iardsoa. 
This  is  the  principal  ground  upon  which  a 
new  trial  was  granted.  It  was  error  to  al- 
low this  course  of  examination  and  impeacti- 
ment,  for  the  reason  that  it  did  not  relate  to 
any  material  fact  in  issue.  There  was  no 
dispute  as  to  the  facts  that  Shepardson  had 
taken  the  $130  note  and  mortgage,  and  thafe 
the  note  and  mortgage  in  question  were  giv- 
en In  renewal  or  extension  of  the  same  debt. 
The  controversy  as  to  whether  Sbepardaon 
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gave  ft  bill  of  sale  of  the  property,  the  sale  In 
fact  not  being  questioned,  was  wholly  irrele- 
vant to  the  iuue  In  this  case;  nor  was  it  ma- 
terial whether  he  in  fact  sold,  and  included  in 
a  bill  of  sale,  some  other  property  (whlfSe- 
trees)  besides  tlie  horses;  nor  whether  the  bill 
of  sale,  if  one  was  given,  named  this  plaintiff 
or  her  husband  as  the  vendee.  All  this  had 
no  bearing  upon  the  question  whether  the 
1^10  added  to  the  former  debt  when  the  mort- 
gage in  question  was  given  was  a  mere 
•  usurious  exaction,  as  the  plaintiff  testified, 
or  was  for  certain  expenses  incurred  by  the 
mortgagee,  and  which  the  mortgagor  had  un- 
dertaken to  pay,  as  Shepardson  testified. 
Under  the  ruie  requiring  that  the  evidence 
be  confined  to  matters  material  and  relevant 
to  the  issue,  and  forbidding  impeachment  up- 
on collateral  matters,  the  evidence  was  not 
admissible.  In  determining  the  issue  in  this 
case  the  credibility  of  the  witness  Sbepardson 
was  involved,  and  became  important  for  the 
consideration  of  the  jury.  It  may  be  that 
the  erroneous  course  of  cros8<exami nation 
and  impeachment  affected  the  result,  and  the 
order  granting  a  new  trial  for  this  cause 
should  be  afBrmed.  Whether  or  not  a  reply 
was  necessary  to  pnt  In  issue  the  question  of 
usury,  there  was  no  prejudice  from  the  re- 
fusal of  the  court  to  atrike  It  out.  Older 
Armed. 


LmnrasBa  «.  Singlb  Men's  Endowment 
Ajss'n. 

(Supreme  Court  of  Minnesota.  Oct.  26, 1889.) 
AppcAii— RaviEW— EqmTT  of  Jddqiuht. 
Irregularities  of  the  clerk  Mow  In  altering 
judgment,  as  where  he  enters  Judgment  while 
there  is  a  star  of  proceedings,  or  where  he  inserts 
in  tt  a  proTl&fon  not  authorized  by  the  direction  or 
order  for  Judgment,  must  be  passed  on  by  the 
oourt  below  l>efore  this  court  wiA  ooasidor  them. 
{SyUabut  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Hicks,  Judge. 

Action  by  Matilda  Lundberg  against  the 
Single  Men's  Endowment  Association.  De> 
fendant  appeals. 

M.  B.  Koon  and  if.  A,  Bpooner,  for  appel- 
lant.  Cheu.  C.  WiUtotit  tot  respondent. 

OiLFiLLAN,  G.  J.  The  appellant  claims 
there  should  be  a  reversal  for  two  reasons: 
First,  because  a  prior  appeal  with  a  stay- 
bond  stayed  proceedings  in  the  action  at  the 
time  the  judgment  in  this  appeal  was  en- 
tered; second,  because  the  findings  of  the 
court  and  direction  for  judgment  did  not  au- 
thorize the  clerk  to  enter  judgment  naming  a 
receiver,  no  receiver  being  named  in  the 
findings  or  direction  for  judgment.  Assum- 
ing tile  facts  to  be  as  assumed  by  the  appel- 
lant, there  is  no  matter  of  error  such  as  this 
court  reviews  in  those  points.  If  the  cterk 
entered  judgment  when  proceedings  were 
stayed,  or  if,  in  entering  judgment,  he  in- 
serted a  provision  not  justified  by  the  direc- 
tion for  judgment,  it  would  be  mere  clerical 
irregularity,  the  remedy  tor  which,  in  Uie 


first  Instance,  should  be  by  application  to  the 
court  below.  We  try  any  alleged  error  by  ( he 
record  certified  to  us.  The  court  below,  up- 
on an  allegation  of  irregularity  of  its  clerk, 
may  take  evidence  of  facts  not  of  record,  and. 
In  order  to  effect  justice,  disregarding  mere 
technicalities,  it  may  order  matter  of  record 
to  be  supplied  nunc  pro  tunc.  As  for  in- 
stance, in  this  case,  If  the  direction  for  judg- 
ment did  not  mention  the  name  of  the  re- 
ceiver, the  oourt  below  might  cure  the  ir> 
regularity  by  filing  a  direction  naming  a  re- 
ceiver nunc  pro  tune.  It  is  for  considera- 
tions of  this  character  that,  before  this  court 
will  consider  alleged  clericftl  irregularitit«» 
the  decision  of  the  court  below  must  first  be 
got  upon  them. 

There  exists  another  reason  why  this  judg- 
ment should  be  affirmed.  The  paper  in  the 
form  of  a  judgment,  signed  by  the  judge, 
and  filed  November  9,  IStS,  was  either  a  judg- 
ment, or  a  direction  for  judgment.  If  the 
former,  it  was  affirmed  in  the  former  appeal;^ 
and  as  in  all  matters  of  substance  as  also  in 
its  terms  it  is  identical  with  that  entered  hj 
the  clerk,  January  2,  1889,  that  affirmance 
covers  all  there  is  In  this  case.  If.  it  was 
the  latter,  then  It  was  not  appealable,  and 
the  stay-bond  was  of  no  eftoot  to  stay  proceed-  f 
Ings,  and  it  was  also  authority  to  the  clerk  tui 
enterthe  judgment  which  be  entered  January 
2d,  and  f  mm  which  this  appeal  Is  taken.  That 
the  clerk,  instead  of  copying  that  paper,  and 
attaching  the  copy  to  the  judgment  roll  as  a 
copy  of  the  Judgment,  attached  the  original 
paper  as  such  copy,  if  an  irr^ularity  at  all, 
was  such  ft  one  as  could  not  affect  substantlat 
rights,  ftud  would  be  disregarded.  JodgmeDfc 
affirmed. 


Cabtee  d.  Stroh. 

(Supreme  Court  of  Minnesota.  Oct.  29,  1880.) 
Pbnjuuties  akd  Liquidated  Damaqbs. 
Where  a  contract,  spedfying  one  oertidn 
sum  as  liquidated  damages,  ooatalos  various  stip- 
ulations, to  all  of  which  tbe  clause  as  to  damages 
Is  clearLyappltoable,  such  stipulations  either  vary- 
ing ^atl7  in  their  character  and  tmportanoe,  or 
bMng  of  such  a  nature  that  the  damages  from  a 
braooh  of  some  of  them  oould  be  easily  and  oef^ 
talaly  measured,  and  especially  if  such  damages 
would  obviously  be  inconsiderable  as  compared 
with  the  sum  stated  in  tbe  affreement  as  daniages, 
the  latter  should  be  regarded  as  a  penalty,  and  noi 
as  liquidated  damages. 

(Syllabus  by  the  Court.) 

Appeal  from  district  oourt,  Ramsey  coun- 
ty; Baxteb,  Judge. 

Action  by  Uobert  J.  Carter  against  Lauritz 
A.  iStrom.  to  recover  ft  sum  as  liquidated 
damages  for  breach  of  a  contract.  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  defendant  appeals. 

iS.  H.  Huloombe,  for  appellant.  Proton  <ft 
ScAnidsr,  tor  respondent. 

DroKiNSON,  J.  The  plaintiff  and  def«id- 
ant  executed  an  agreement  in  writing  for  the 

iNo  opinion  filed. 
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•scebmnge  of  lands.  The  plaintiff  was  to  pay 
to  the  ttofendant  9225  upon  the  exchange  of 
deeds.  The  lands  to  be  exchanged  were  ln< 
CQDiberpd,  and  each  partj  agreed  to  assume 
and  pA7  tlie  Incumbrance  upon  the  lands  to 
be  by  him  recetred  In  exchange.  The  defend- 
ant also  agreed  to  make^  within  a  spedfled 
time,  certain  spedlled  improvements  in  the 
buildings  upon  the  land  wliieh  he  was  to  con- 
Tey,  and  to  "assign  the  insaranoe."  Each 
party  was  to  famish  to  tlie  other  an  abstract 
of  title.  The  agreement  contained  the  far- 
ther provision  that  "the  party  who  is  in  de- 
fonlt  in  any  of  the  conditions  herein  Is  to 
pay  the  other  the  sum  of  •200  ta  stipulated 
dainafies.*'  The  defendant  having  reftised 
to  perform  this  agreement,  this  action  is  pros- 
ecnted  to  recover  thesum  specified  therein  as 
fltipalated  damages.  Without  any  proof  of 
actual  damages  a  recovery  was  allowed  of 
the  stipulated  sum.  This  appeal  raises  the 
question  whether  the  sum  named  In  the  con- 
tract Is  to  be  construed  as  a  penalty  or  as 
Uqnidated  damages. 

It  may  be  stated  aa  a  general  proposition, 
sastained  by  the  great  welglit  of  authority, 
that  where  a  contract,  specifying  one  certain 
sam  as  liquidated  damages,  contains  various 
stipulations,  to  all  of  which  tiie  clause  as  to 
damages  Is  clearly  appUcabte.  such  stipula- 
tions either  varying  greatly  In  their  character 
and  importance,  or  being  of  such  a  nature 
that  the  damages  from  a  breach  of  some  of 
them  could  be  easily  and  certainty  measured, 
and  especially  if  such  diimages  would  ob- 
viously be  inconsiderable  as  compared  with 
the  sam  stated  in  the  agreement  as  damages 
for  any  breach,  the  lattt^r  should  be  regarded 
as  a  penalty,  and  not  as  liquidated  damages. 
Kemlile  v.  Fa'rren,  6  Bing.  141;  Magee  v. 
Lavell.  L.  B.  9  C.  P.  107 :  In  re  Newman,  L. 
B.  4  Ch.  Div.  724;  Lampman  v.  Cochran,  16 
N.  T.  275;  Daily  v.  Litchfield,  10  Mich.  29; 
Trustees,  etc.,  v.  Walrath,  27  Mich.  232; 
Cheddick's  Ex'r  v.  Marsh,  21  N.  J.  Law. 
468;  Trower  v.  Elder,  77  111.  452;  Hamilton 
V.  Overton,  6  Blackf.  206:  Lvman  v,  Bal>- 
cock,  40  Wis.  503;  Lealte,  Cont.  1096,  1097; 
8  Pars.  Cont.  161;  1  Suth.  Dnra.  521  etseq.; 
19  Gent.  Law  J.  2ij2.  This  case  is  controlled 
by  these  authorities.  Giving  due  force  to 
the  word  "any,"  the  agreement  as  to  the  pay- 
ment of  8200,  in  case  uf  default  in  any  of  the 
conditions  specified,  must  be  deemed  applica- 
ble alike  to  all  of  the  severai  stipulations  of 
the  parties.  If,  then,  this  be  regarded  as 
liquidated  damages,  that  precise  sam  would 
be  recoverable  for  any  oneof  several  breaches 
of  the  agreement  which  might  have  occurred 
therefrom ;  such  as  a  refusal  by  either  party 
to  convey  his  land,  or  to  perform  the  con- 
tract in  any  particular;  default  in  the  pay- 
ment of  some  small'  portion  of  the  incum- 
brances assumed  and  agreed  to  be  paid,  even 
though  the  sura  unpaid  miglit  be  no  more  than 
onc'tenth  of  the  9200  specified  as  damages; 
a  neglect  Ip  some  particular  to  complete  the 
specified  improvements,  or  to  assign  the  in- 
surance, or  to  furnish  abstracts  of  title.  It 


Is  not  to  be  supposed  that  the  parties  Intend- 
ed that  their  agreement  should  have  such  an 
effect,  and,  following  what  we  deem  to  be 
the  well-established  rule  In  sach  cases,  the 
stipulated  sum  Is  construed  as  a  penalty,  and 
the  order  refusing  a  new  trial  Is  reversed. 


Gkihbb  0*  Gkaxbebi^Ajn  et  al» 

(Supreme  Court  txf  Nebrcuka,  Oct  16^  ISffll.) 

Dunasau.  without  Faanmioa — Appbal  —  8u- 
mta  Covar— JoBiBDioTioir. 

1.  An  action  may  be  dlunlssed  without  preju- 
dloeto  a  future  aoUon  by  a  plaioUlI  before  the  floal 
BubmissloiL  of  the  oaae  to  the  jury  or  court,  where 
ths  trial  is  to  the  court,  (section  480,  Civil  Code;) 
and  such  dismiual  may  be  made  at  the  option  of 
the  plaintiff,  without  leave  of  the  oourt  It  is  a 
right  epecdalW  given  by  statute,  which  the  court 
has  no  power  to  refuse.  An  entry  of  dismissal  ter- 
miuates  the  jurisdiction  of  the  court  over  the 
cause  at  action  preseoted  by  snoh  plalDtiff,  except 
for  the  muiMMe  of  miterinc  the  order  of  dumiaaal 
and  renoerfng  judfpnsnt  nr  oosta. 

9.  The  sapreme  court,  to  the  exerdse  of  Its  ap- 
pellate jurisdiction,  has  no  authority  to  reinstate  a 
cause  in  the  district  court  which  has  been  there 
voluntaril7  dismissed  by  the  plaintllt,  where  the 
application  to  reinstate  u  originally  made  in  thiB 
oourt.  The  KTonnds  for  such  application  being 
that  the  dismissal  was  obtained  by  fraud,  the  di» 
triot  court  alone  would  have  auoh  Juriadlotioa. 

8.  An  order  of  tiie  district  oourt  refusiuf  to 
dismiss  a  cause  npon  the  motion  of  a  defendant  la 
not  a  final  order  wbloh  can  be  reviewed  upon  ar>. 
ror  to  the  sapreme  oourt 
(SyUabue  by  the  Cowt.) 

Error  from  district  court,  Johnson  county; 
ApPELGET,  Judge. 
8,  P.  Davidson,  for  plaintiff  la  error. 

Rebbb,  C.  J.  This  action  was  instituted 
in  the  district  court  of  Johnson  conntvln  tlie 
names  of  William  B.  Wright  and  Sytha  Pliil- 
ips,  formerly  Sytha  Wright,  as  the  heir  at 
law  anil  widow  of  Henry  E.  Wright,  (the  said 
William  B.  Wright  being  the  sole  heir,)  as 
plaintiffs,  and  against  L.  F.  Grimes  as  d^ 
fendant,  to  quiet  the  title  to  certain  real  es- 
tate described  in  the  petition.  The  petition 
was  filed  on  the  8th  day  of  December.  1888, 
and  on  the  7th  day  of  January,  1889,  Grimes 
filed  a  demurrer  to  said  petition.  On  the 
4th  day  of  May,  1889.  defendant  In  error 
Ghaml>erlatn  filed  liis  petition,  by  which  he 
sought  to  be  made  a  party  defendant  In  the 
action,  alleging  that  he  had  an  Interest  in  the 
subject-matter  of  the  suit,  and  a  legal  estate 
In  the  land  in  dispute,  and  adverse  to  both 
plaintiff  and  def(>ndant.  On  the  6th  day  of 
May  the  plaintiffs  William  B.  Wright  and 
Sytha  B.  Philips  filed  a  "motion  for  dismissal 
of  the  action,"  wlilch,  omitting  the  format 
parts,  was  as  follows:  "The  above  suit  hav- 
ing been  commenced  by  reason  of  Induce* 
ments  held  out  to  us,  and  before  we  were 
fully  advised  of  our  rights  In  the  premises, 
we  therefore,  of  onr  own  motion,  dismiss  the 
above-entitled  cause,  and  ask  that  the  court 
enter  an  order  herein  dismissing  the  same." 
This  instrument  was  signed  by  the  parties 
themsflves,  and  not  by  an  attorney  for  them. 
It  bore  date  January  1.  1889.  On  the  18th 
day  of  May  the  application  of  Chamberlain  to 
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be  made  a  pnrtj  defenditnt  was  argued  and 
submitted  to  the  court,  and,  on  tlie  22d  dny 
of  tbe  same  month,  defendant,  (Grimes.)  by 
Ills  attorney,  filed  his  motion  to  dismiBS  tlie 
ciise.  asaigniag  h8  grounds  therefor  tho  fol- 
lowing: (1)  Said  plaintiffs  were  induced  to 
institute  said  caiisu  before  they  fully  under- 
stoud  whether  such  suit  was  necessary  or  not. 
and  before  they  understood  the  facts ;  (2)  said 
plaintiffs, before  anyauswer  was  Ated  in  said 
Criuse,  asked  that  said  cause  be  dismissed ; 
(3)  said  plaintitls  still  ask  for  a  dismissal  of 
said  cause;  (4)  defendant  Chamberlain  lias  no 
Buuh  interest  in  this  controversy  as  should  be 
/  litigated  in  this  suit;  (5)  all  ottier  parties  in 
this  suit  ask  that  this  cause  be  dismissed. 
The  petition,  and  numerous  exhibits  atbiched 
to  said  motion,  including  the  dismissal  filed 
by  the  plaintiffs,  were  referred  to  as  part  of 
it,  and  for  the  purpose  of  that  hearing  were 
included  in  it.  On  the  same  day  A.  M.  Ap- 
pelget  filed  his  petition  for  leave  to  inter- 
vene, alleging  that  he  was  a  duly-authorized 
attorney  of  the  district  court,  and  as-such  was 
employed  by  and  on  behalf  of  the  plaintiffs 
in  the  action  itt  the  time  of  the  commence- 
ment of  tlie  suit;  that  prior  to  tlie  filing  of 
the  dismissal  of  the  suit  hy  plaintiffs,  and 
which  was  filed  without  the  knowledge  of 
the  said  attorney,  the  appliciint  filed,  in  con- 
nection with  C.  K.  Chamberlain,  also  an  at- 
torney for  plaintiffs  in  said  cause,  his  lien, 
as  attorney,  fur  sm-vices  rendered  plaintiffs, 
In  the  sum  of  :ft2.000,  and  gave  notice  to  the 
attorneys  of  the  defendant,  in  writing,  of  the 
filing  thereof;  that  no  part  of  the  SHid  $2,000 
Imii  been  paid;  and  that  he  had  an  interest 
in  the  auliject-matter  in  litigation  to  the  ex- 
tent of  the  said  lien,  and  adverse  to  both 
phiin tiffs  and  defendant.  He  therefore  asked 
to  be  maile  a  party  defendant,  and  to  be  per- 
mitted to  defend  as  against  defendant  Grimes, 
and  prosecute  the  suit  as  against  the  plain- 
tills.  On  the  same  day,  to-wit,  on  May  22, 
1889.  the  following  order  was  made  in  the 
case,  be.ng  the  only  one  shown  by  this  tran- 
script: "And  now,  on  this  2'Jd  day  of  May, 
A.  £>.  1889,  this  cause  cotuing  on  further.to 
be  heard  upon  this  application  of  defendant 
A.  M.  Appelget  to  be  made  a  party  defend- 
ant, and  af  ler  the  introduction  of  the  proofs 
and  the  argument  of  counsel,  it  is  considered 
and  ordered  that  said  application  of  said  A. 
M.  Appelget  to  be  made  a  party  be,  and  the 
same  is,  sustained,  and  he  is  made  a  party 
defendant,  to  whicii  defendimt  Grimes  ex- 
cepts. And  the  court,  having  had  the  cause 
under  advisement  upon  the  applimtion  of 
Clarence  K.  Chamberlain  to  be  made  a  party 
defendant,  and  being  advised  in  the  prem- 
ises, it  is  considered  and  ordered  that  said  ap- 
plication be  sustained,  and  said  Clarence  K. 
Ohauiberlain  be  made  a  party  defendant;  to 
which  delendant  Grimes  excepts,  and  is  al- 
lowed forty  days  from  the  rising  of  court  to 
reduce  exceptions  to  writing,  and  defendants 
Appelget  and  Chamberlain  allowed  thirty 
days  in  which  to  plead.  And  thereupon,  this 
cause  coming  on  further  to  be  heard  upoa 


the  nK^ion  of  defendant  Grimes  to  dismiss 
this  cause,  and  after  the  introduction  of  the 
evidence  and  argument  of  counsel,  it  is  con- 
sitlered  and  adjudged  that  said  motion  be,  and 
the  same  is,  hereby  overruled  and  denie  1 ;  to 
which  defendant  Grimes  excepts,  and  is  al* 
lowed  forty  days  from  rising  of  court  to  re- 
duce his  exceptions  to  writing."  For  the 
purpose  of  a  review,  plaintiff  in  errar,  who 
was  defendant  in  the  district  court,  brings 
tbe  case  here  by  proceedings  in  error.  Since 
the  hling  of  the  case  in  this  court,  William 
H.  Wright  presents  his  motion,  by  whieb  he 
"moves  the  court  for  an  order  declaring  his 
dismissal  of  the  action  in  the  district  court  to 
be  fraudulent  and  void,  and  striking  the  same 
from  the  files  in  the  case,  or  that  the  cause 
be  remanded  to  the  district  court  for  action 
in  the  premises. "  Certain  attidavits  and  oth- 
er exhibits  attached  to  the  transcript  are  re* 
ferred  to  In  support  of  his  motion.  "He  fur- 
ther tendeis  to  the  said  Grimes  the  sum  of 
9210.  being  the  sum  paid  by  said  Grimes,  and 
refused  by  reason  of  the  fraudulent  represen- 
tation of  said  Grimes  as  more  fully  set  forth 
in  said  exhibits.  Ho  asks  to  be  restored  tohis 
rights  in  the  premises  as  fully  as  though  said 
papers,  purportinji:  to  be  a  dismissal,  had  not 
been  executed  or  filed."  The  defendants  in 
error  Chamberlain  and  Appelget  also  filed 
their  m<»tion  to  dismiss  the  proceedings  in  er- 
ror, assigning,  as  a  ground  for  such  a  mo- 
tion, that  neitlier  the  ruling  of  tiie  court  up- 
on the  motion  of  plaintiff  in  error  to  dlsui^ 
the  action  In  the  cuurt  below,  nor  its  ruling 
upon  the  application  of  Chamberlain  and  Ap- 
pleget  to  be  made  parties  defendant,  was  a 
final  order  which  could  be  reviewed  by  pro- 
ceedings in  error,  and  asking  tliat  the  cause 
be  remand^'d  to  the  district  court  for  fuiiher 
proceedings.  The  cause  is  submitted  upon 
these  motions  and  generally. 

As  we  view  the  Ciise,  there  is  no  question 
presented  by  the  luoLiun  of  Wright  wliich 
can  he  decided  by  this  court.  Section  430  of 
the  Civil  Code  provides  tiiat  "an  action  may 
be  dismissed  without  prejudice  to  future  ac- 
tion, JtrxU  by  the  plaintiff  before  the  final 
submission  of  the  case  to  the  jury,  or  to  the 
court,  where  the  trial  is  by  the  court."  As 
is  shown  by  the  dates  hereinbefore  given,  on 
which  tiie  various  proceedings  werti  liad,  the 
dismissal  of  tlie  case  was  mtule  by  Wright 
and  riiilips,  peniling  the  demurrer,  and  be- 
fore answer  tiled.  By  the  filing  of  his  dis- 
missal in  the  district  court  his  case  was  at 
an  end,  and,  in  so  far  as  he  was  ctmcerned, 
tile  court  could  do  nothing  more  than  render 
judgment  against  him  fur  costs.  This  cuurt, 
in  the  exercise  of  its  appellate  jurisdiction, 
can  take  no  action  on  this  motion  to  have  bis 
dismissal  dechired  fraudulent,  or  to  remand 
tbe  case.  He  did  not  bring  it  here,  and  he 
cannot  cause  it  to  be  remanded.  The  court 
therefore  declines  to  enter  upon  an  investiga- 
tion of  the  manner  in  which  the  dismissal 
was  procured,  or  to  undertake  to  settle  any 
questions  growing  out  of  it.  His  remed/  is 
in  tbe  district  court. 
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The  next  question  presented  Is  upon  the 
motion  of  defendtints  in  error  ChamberlHfn 
and  Appelget  to  dismiss  the  proceeding  in  er- 
ror, the  contention  Iwing  that  the  ruling  of 
Ihe  court  upon  the  motion  of  plHintitT  in  er- 
ror to  dismiss,  nor  upon  tli^  application  of 
defendant  in  error  to  intervene,  was  a  8nal 
order  from  which  error  would  tie.  Bisec- 
tion 581  of  the  Civil  Code  a  Snal  order  which 
ma7  be  reviewed  upon  error  is  defined,  and 
is  said  to  be  "an  order  afFecting  a  substan- 
tial right  in  an  action  when  such  order,  in 
effect,  determines  the  action,  and  prevents  a 
judgmf  nt,  and  an  order  affecting  a  substan- 
tial right  made  in  a  special  proceeding,  or 
upon  a  summary  application  in  an  action  aft- 
er judgment."  In  view  of  tiie  many  decisions 
of  this  court  construing  this  section,  it  would 
seem  hardly  necessary  to  enter  upon  its  con- 
sideiatiun  here.  The  order  made  was  not 
final,  because,  whether  right  or  wrong,  tlie 
case  remains  upon  the  docket  of  the  district 
court  fur  furtlier  hearing.  The  order  dues 
not  prevent  ajudgment,ordeterminea  right. 
It  cannot,  therefore,  be  reviewed  upon  error 
until  after  a  final  judgment  is  rendered  in 
the  Ciise,  which  remains  in  the  district  court. 
The  mution  to  dismiss  the  proceeding  in  er- 
ror is  sustained.  Judgment  accordingly.  The 
Other  judges  ooncur. 


WlLHBLMSON  «.  BBNTI.T  «t  ah 
(Supreme  Court  cf  Nebraaka.  Oct.  16^  1889.) 
USDRT— Pluding. 
A.  broDgbt  an  aobion  against  B.  for  the  can- 
oellatloD  of  oerwn  notes  and  to  enjoin  the  transfer 
of  the  same  upon  Uie  ffround  that  they  were  taint- 
ed with  luury.  On  the  trial  theoourt  found  usury 
In  the  contract,  and  ordered  the  cancellation  of 
two  of  said  notes,  and  enjoined  the  transfer  there- 
of. This  decree  was  aftertrards  affirmed  by  the 
supreme  courL  Afterwards  the  aortgagee  ap- 
plied to  the  court  to  so  modi^  the  decree  as  to  re- 

Siire  the  morteafor,  as  a  condition  of  relief,  to  pay 
e  amount  which  was  found  to  be  due.  HelOt 
that  as  the  granting  of  suah  relief  had  not  bcpen 
sought  In  the  original  action,  and  would  require  a 
reconstrtfotiou  of  the  pleadings,  It  would  be  denied. 
•[SyllubuB  by  the  Court) 

Appeal  from  district  court.  Webster  coun- 
try;  (xAsLiN,  Judge. 

On  motiun  to  complete  detxee. 

James  a,  0ilbam  and  Oa»$  A  MoNm§,  tat 
the  motion. 

Maxwell,  J.  This  esse  was  before  this 
court  at  the  January,  1889*  term  thereof,  and 
pinion  Died  tlierein,  irfalch  ia  reported  In  25 
Neb.  473,  41  K.  W.  Rep.  887,  in  which  the 
facts  are  stated.  The  defendant!  now  raoTe 
to  modify  the  decree  by  requiring  the  plain- 
tlfTa  tu  pay  into  the  Court,  for  their  use  and 
benedt,  the  sum  (tf  tSSS,  with  interest  ther«- 
od;  otherwise  that  the  InjancUon  be  dls- 
sfdved.  An  examination  of  the  case  will 
•how  that  the  court  found  t)>at  the  contract 
was  tainted  with  usury,  and  that  the  amount 
thereof  was  represented  by  two  of  said  notes. 
Tlie  court  tiiereupon  ordered  the  Brst  and 
■econd  notes  eaiioaled,  and  enjoined  the  col- 


lection of  the  same,  but  dissolved  the  Injuno. 
tiun  as  to  the  others.  Where  a  party  goes 
into  a  court  of  equity  to  seek  relief  from  a 
contract  which  is  deemed  to  be  usurious,  lie 
must  propose  to  do  equity  by  offering  tu  pay 
what  is  justly  due.  Eiaeman  v.  Gallaglier. 
24  Neb.  7!^,  37  N.  W.  Ilep.  941.  And  had 
the  notes  in  suit  all  been  due  wlien  the  ac- 
tion was  brought,  and  the  defendants,  by 
appropriate  allegations  In  their  croait-peti- 
tion,  have  set  up  the  necessary  facts  to  t-nti- 
tle  them  to  relief,— the  payment  of  the 
amount  justly  due, — there  Is  but  Utile  duubt 
that  the  relief  would  have  been  adapted  to 
the  facts  pleaded  and  proved.  No  such  re- 
iief.  howevt-r,  was  sought  in  tlda  caae;  the 
object  of  the  action  Ix^g  merely  to  enjoin 
the  transfer  of  certain  notes,  and  thereby  pre- 
vent tlie  defense  of  usury  being  pleaded  in 
the  action.  The  riglit  of  action  to  foreclose 
for  the  notes  not  canceled  and  enforced  still 
remains,  and  the  property  may  be  applied  in 
satisfaction  of  the  amount  still  due  and  un- 
paid; and  we  cannot,  without  requiring  a  re- 
construction of  the  pleadings,  modify  the  de- 
cree. The  motion  to  modify  is  therefon 
overruled.  Ihe  <^her  Judges  coaoor. 


ECXHAN  «.  HaXBIOHD. 

(Supreme  Court  of  NOmuSoa.  Oat  17, 188B.) 
ATTAOHMairr— Bond. 

1.  An  undertaking  In  attachment,  signed  by 
the  sureties  atone,  and  not  signed  by  the  plaintiff 
In  the  action,  is  not  void.  A^d  where  an  attaoh- 
mMt  Is  wrongtollT  Issued,  a  salt  can  be  maintained 
on  such  undertaking  without  making  the  attach- 
ment plaintiff  a  party  to  the  action. 

3.  Where  service  of  summons  Is  had  upon  an 
attachment  defendant,  and  he  appear*  to  the  ao- 
tion,  he  cannot  maint^n  a  suit  upon  the  attach- 
ment undertaking,  upon  the  ground  that  the  at- 
tachment was  wrongfully  issued,  without  having 
obtained  a  Judgment  of  the  court  in  which  the  at- 
tachmeat  prooeediag  was  peodlng,  discharging  the 
attaohment 
<5i/Ilabus  hu  the  Cburt) 

SUiry  <fi  Story,  for  plaintiff  in  eriOT.  C 
M.  Corlttt,  for  defendant  in  error. 

RsESB.  G.  J.  This  is  a  proceeding  in  er- 
ror to  the  district  court  of  Pawnee  county. 
It  api>ears  from  the  record  that  an  attach- 
ment was  instituted  ngainst  defendant  in  er^ 
ror  by  the  Bank  of  Burchard,  and  an  under- 
taking in  attachment  was  filed,  signed  by 
plaintiff  in  error  alone.  A  proceeding  in 
garnishment  was  instttuted,  and  the  gar- 
nUhee  was  summoned  to  appear  in  court  and 
answer  as  to  piuperty,  moneys,  or  credits 
held  by  him.  belonging  to  the  defendant  Id 
the  action.  He  was  the  county  clerk  of  Pftw- 
nee  county,  and,  in  his  answer,  disclosed 
that  he  held  no  property  or  money  belonging 
to  the  defendant  In  the  action,  but  as  county 
clerk  he  had  possession  of  a  eoanty  warrant 
which  was  issued  to  defendant,  and  would  be 
for  delivery  tn  a  short  time.  A  motion  was 
filed  to  dissolve  the  attachment  on  tlie  ground 
tliat  the  facts  stated  in  the  affidavit  were  un- 
Urae.  This  moUon  was  filed  prior  to  the  aa- 
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swer  of  the  garnishee,  but  tbe  court  declinrd 
to  act  iipun  it  unlil  after  the  answer  of  said 
garnishee  had  bpen  taken.  When  the  gnv- 
iiishee  disclosed  the  fact  that  he  was  in  pos- 
session of  the  county  warranl,  as  county 
clerk,  he  was  discharged,  and  no  order  made 
against  him.  The  cause  then  came  on  for 
trial*  when  judgment  was  rendered  Infuvor 
of  the  bank,  but  no  order  at  any  time  was 
made  with  reference  to  the  attachment  pro- 
ceeding. This  action  was  brouglit  upon  the 
attachment  undertaking. 

A  number  of  questions  are  presented  by  the 
briefs  of  plaintiff  in  error,  but  we  will  notice 
but  two,  the  first  of  wliich  is  that  the  suit 
cnuld  not  be  maintained  against  him  for  the 
reason  that  the  undertaking  in  attachment 
was  not  signed  by  the  plaintiff  in  the  action, 
and  was  therefore  void.  Section  926  of  ttie 
Civil  Code,  under  wliich  the  undertaking  in 
attachment  was  filed,  is  as  follows:  "When 
tbe  ground  of  attacliment  is  tliut  the  defend- 
ant is  a  forei^'n  corporation,  or  a  non-resi- 
dent of  the  state,  the  order  of  attachment 
may  be  issued  without  an  undertaking,  but 
in  all  other  cases  the  order  of  attachment 
shall  not  be  issued  by  the  justice  until  there 
has  been  executed  in  his  office  by  one  or  more 
sntHcient  sureties  of  tlie  plaintiff,  to  be  ap- 
proved by  the  justice,  an  undertaking  not  ex- 
ceetliiig  double  the  amount  of  the  plaintiff's 
claim ,  to  the  effect  that  the  plaintiff  shall  pay 
the  defendant  all  damages  which  be  may  sus- 
tain by  reason  of  the  attachment,  if  the  or- 
der be  wrongfully  obtained."  It  will  be  seen 
by  reference  to  this  section  that  there  Is  no 
requirement  that  the  undertaking  should  be 
signed  by  the  plaintiff  in  the  case;  but  that 
an  undertaking,  not  exceeding  double  the 
amount  of  the  plaintiff's  claim,  executed  by 
one  or  more  suQlcient  sureties  of  the  ptaintifF, 
must  be  filed  in  the  office  of  the  justice.  The 
undertaking,  therefore,  was  not  void: 

The  next  contention  of  plaintiff  in  error 
which  it  is  deemed  necessary  to  notice  is  that 
the  suit  could  not  be  maintained  upon  the 
undertaking  in  attachment  without  the  at- 
tachment having  been  discharged  as  wrong- 
fully issued  by  the  court  in  which  the  attach- 
ment proceedings  were  pending.  Tliis  ques- 
tion was  presented  to  the  district  court  by  in- 
structions to  the  trial  jury,  asked  by  plaintiff 
in  error,  and  which  were  refused.  We  think 
the  law  is  pretty  well  settled  that  where  an  at* 
tachment  proceeding  is  instituted  against  a 
party  upon  whom  serviceof  summons  is  made, 
and  wlio  appears,  or  might  have  appeared,  in 
the  action,  in  order  to  maintain  an  action  up- 
on an  attachment  bond,  it  is  necessary  that  he 
allege  in  his  petition,  and  prove  upon  tlie 
trial,  that  tbe  attachment  has  been  discharged. 
HeeMaxw.Fr.Ja8tCt.334:  alsoMaxw.Pl.ft 
Pr.  497 ;  Drake.  Attachm.  16;!.  Tbe  decision 
ot  a  court  In  an  attachment  proceeding  upon 
a  motion  todischai^  the  attachment  being 
a  final  order,  wiiich  either  party  might  have 
reviewed  by  pj-oper  proceeding  in  error,  it 
was  necessary  that  a  judgment  be  had  upon 
the  motion.    Tills  was  nut  done,  and  the  ao. 


tion  cannot,  therefore,  be  maintained.  The 
judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law.   The  otiier  Judges  concur. 


State  v.  Bali.. 
(9upr«m«  Court  of  Nebnuka.  Oot.  IT,  1889.) 

iKTOZIOATtno  LignOBS— Oirrs— IHDIOTMBNT. 

I.  Where  an  Indlotmeat  for  the  violation  of  seo> 
tion  11  of  chapter  60  of  tbe  GompUad  Statutes  con- 
tains the  chai^  that  tbe  person  aooiued  did,  on  a 
certain  day,  bbH  and  giveaway  intoxicating  liquors, 
it  was  held  that  the  words  ^jdve  away"  did  not 
charge  the  offense  of  giving  aww  upon  a  pretext, 
under  tbe  provisions  of  the  seotloo,  and  that  they 
were  mere  surplusage,  aad  to  be  ignored  by  the 
court  to  whtoh  the  indictment  was  returned;  also 
that  tbe  language  of  tbe  indictment  did  not  neoea- 
sarily  charge  the  defendant  with  seUing  and  giving 
away  upon  a  pretext  tbe  particular  liquor  described 
in  the  Indictment,  and  that  the  only  offloe  of  tbe 
words  "give  away"  In  the  Indictment  was,  in  sub- 
stance, a  charge  of  tbe  delivery  of  tbe  liquor  sold. 

9.  That  tbe  mere  giving  away  of  intoxioatlng 
liquors,  when  not  upon  a  pretext,  or  with  any  In- 
tention or  purpose  to  violate  the  law,  is  not  neoes- 
aarily  a  crime,  without  reference  to  the  circum- 
stances, condition,  or  neoessitf  under  whloh  th* 
gift  was  made. 
{Sullalyus  by  the  Court.) 

Exceptions  from  district  court.  Gage  oonn- 
ty;  Broady,  Judge. 
Hugh  J.  Dobbv,  for  the  State.  Ridkardt 

tfe  Prout,  for  defendant. 

Bebse,  C.  J.  At  the  February  term,  1889, 
of  the  district  court  of  Ga^e  county,  an  in- 
dictment was  returned  by  the  grand  Jury 
against  Jamison  Ball,  the  material  averments 
of  which  were  as  follows:  "That  Jamison 
Ball,  late  of  the  county  aforesaid,  on  tbe  28th 
day  of  November,  in  the  year  of  our  Ixird 
one  thousand  eight  hundred  and  eighty-eight* 
In  the  county  of  Gage,  and  state  of  >iebraska, 
aforesaid,  then  and  ttiere  being,  did  then 
and  there  knowingly,  willfully,  and  unlaw- 
fully sell  and  give  away  to  one  Syd  L.  Ellis 
intoxicating  drinks  or  liquors,  to-wit.  about 
one  gill  of  whisky,  without  first  having  ob- 
tained a  license  to  sell  intoxicating  drinks  or 
liquors,  and  given  a  bond  to  the  state  of  Ke< 
braska,  as  is  required  by  law."  To  this  in- 
dictment a  motion  to  quash  was  filed  by  the 
accused,  the  ground  thereof  being  that  it  was 
vague,  uncertain,  and  indefinite,  and  that 
more  than  one  offense  was  attempted  to  be 
charged  therein.  The  motion  was  sustained, 
and  the  indictment  quashed,  to  which  the 
county  attorney  excepted,  and  brings  thecase 
to  this  court  for  review,  under  the  provisions  « 
of  section  515  of  the  Criminal  Code.  Tlie 
case  calls  for  a  construction  of  section  11  ot 
chapter  50  of  the  Compiled  Statutes,  entitled 
"Liquors."  Tbe  section  is  as  follows:  **AU 
persons  who  shall  sell  or  give  away,  upon  any 
pretext,  malt,  spirituous,  or  vinous  liquors,  or 
any  intoxicating  drinks,  without  having  first 
complied  with  the  provUiona  ot  this  act,  and 
obtained  a  license  as  herein  set  forth,  shall 
for  each  offense  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
fined  Dot  less  than  one  hundred  dollars  nor 
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more  than  five  liiindred  dollars,  or  be  impris- 
oned not  to  exceed  one  month  In  the  county 
jail.  HDd  shall  be  Hable  in  all  respects  to  the 
public,  and  to  individuals,  the  snme  as  he 
would  have  been  had  he  given  bonds  and  ob- 
tained a  licenseaa  hereinprovlded:  provided, 
that  any  person  or  person  shall  be  allowed  to 
sell  wine  made  from  grapes  grown  or  raised 
hj  said  person  or  persons  on  land  belonging 
to  or  occupied  by  said  person  or  persona  in 
the  state  of  Nebraska,  Xhe  same  to  be  sold  in 
quantities  not  less  than  one  gallon,  without 
procuring  the  license  provided  for  In  this 
chapter." 

It  is  contended  byeounsel  representing  the 
district  court  that  the  indictment  is  bad  for 
duplicity,  in  that  it  sufficiently  charges  the 
accused  with  a  Tiolation  of  the  section,  both 
in  selling  and  In  giving  away  the  liquor  de- 
scribed; that  it  is  a  crime  to  give  away,  as 
well  as  to  sell,  the  liquors  named  In  the  in- 
dictment, and,  both  being  charged,  the  in- 
dictment Is  bad;  that,  if  the  words  "give 
away"  were  eliminated,  the  Imlictment  for 
selling  in  violation  of  law  would  remain ;  and 
that  if  the  word  "sell"  were  stricken  out,  the 
crime  of  giving  away  would  be  as  fully 
charged.  It  is  also  contended  that,  as  the  in- 
dictment stands,  the  selling  and  giving  away 
are  botlUcharged  with  reference  to  the  same 
liquors,  and  therefore  the  indictment  is  In- 
definite, uncertain,  and  ambiguous,  as  both 
charges  cannot  be  true  of  tlie  same  act.  Up- 
on the  other  band,  it  la  contended  by  the 
county  attorney  that  the  words  "and  give 
away**  must  be  treated  as  surplusage,  and 
that  the  indictment  charges  the  crime  of 
selling  only,  the  giving  not  having  been  al- 
leged to  have  been  upon  a  pretext,  and  no 
8ucb  pretext  being  described  In  the  indict- 
ment. The  section  under  consideration  was 
evidently  intended  to  prohibit  the  sale  of  in- 
toxicating liquors  by  those  having  no  license 
to  engage  la  the  traffic.  This  is  the  primary 
object  o£  the  law.  In  order  to  make  the  pro- 
hibition eflective,  the  legislature  saw  proper 
to  provide  against  its  evasion  by  subterfuge 
or  pretext  in  giving  away,  as  by  the  sale  of 
articles  of  no  valup,  accompanied  by  a  gift  of 
the  liquor,  or  by  any  ostensible  or  colorable 
transaction  by  which  the  liquor  could  be  dis- 
posed of  without  a  sale,  and  yet  constitute 
the  principal  element  of  the  sale  or  barter. 
Webster,  in  his  Unabridged  Dictionary,  de- 
fines the  word  "pretext"  as  "ostensible  rea- 
son or  motive  assigned  or  assumed  aa  a  color 
or  cover  for  the  real  reason  or  motive;  false 
appearance;  pretense."  It  was  evidently  not 
the  intention  of  the  legislature  to  malce  the 
simple  act  of  giving  away  intoxicating  liq- 
uors a  crime,  without  reference  to  the  circum- 
stances, necessity,  oi*cunditions  attending  the 
giving;  and  therefore  the  giving  of  ititoxicat- 
ing  liquors,wben  wholly  unaccompanied  by  an 
intention  to  evade  the  law,  is  not  necessarily 
a  crime.  We  are  strengthened  in  this  view  by 
reference  to  section  31  of  the  same  chapter, 
which  makes  it  a  crime  for  any  person  to  treat 
another,  or  to  give  a  way  any  liquor,  beer,  wine, 


or  intoxicating  beverages  whatever,,  pni^ 
chased  and  to  he  drank  in  any  saloon  or  other 
public  place  where  such  liquors  or  beTeragea 
are  kept  for  sale.  If  It  had  t>een  thelntentn>n 
of  the  legislature  to  make  the  giving  awaj 
of  intoxicating  liquors  a  crime  in  ail  caseB* 
then  the  enactment  of  the  section  above  re- 
ferred to  would  have  been  wholly  useless,  as 
the  offense  would  have  been  completely  cov- 
ered by  section  II,  above  quoted.  If  the 
giving  "was  upon  any  pretext"  for  the  pur- 
pose of  evading  the  law.  the  pretext  under 
which  it  was  given  would  have  to  t)e  set 
out  substantially  In  the  indictment.  The  in- 
dictment in  this  case,  therefore,  did  not 
charge  the  crime  of  giving  away,"  under 
the  provisions  of  the  section  quoted,  and  did 
not  charge  a  violation  of  the  law  in  tlut  pai^ 
ticular. 

We  think,  also,  that  the  contention  of 
counsel  for  the  district  oourt  that  the  indict- 
ment was  vague  and  uncertain,  as  charging 
both  the  selling  and  giving  away,  within  the 
meaning  of  the  statute,  of  the  same  article 
of  intoxicating  liquors,  cannot  be  maintained. 
As  we  have  seen,  in  order  to  constitute  a 
crime  the  giving  must  be  upon  some  pretext 
for  the  purpose  of  evading  the  law.  and  that 
the  term  "give  away"  does  not.  byita  terms, 
import  such  an  act.  This  being  true,  the  al- 
legation of  the  indictment  can  charge  nothing 
mure  than  the  sale  and  delivery  of  tlie  liquor  co 
the  person  named.  That  it  might  have  been 
better  pleading  to  charge  in  direct  terms  the 
sale  and  delivery  of  the  liquor  is  perhaps 
true,  although  the  term  **sale"  probably  in- 
cludes both;  yet  we  cannot  see  that  more 
than  this  was  charged.  This  being  true,  the 
learned  district  court  erred  in  his  ruling  np* 
on  the  motion  to  quash.  As  no  further  pro- 
ceeding can  be  had  upon  this  indictment,  the 
case  will  not  be  remanded.  Judgment  ao> 
cordingl)r.   The  other  judges  concur. 


BiTNDAa  V.  Oabson  «t  at, 

(SupmM  Court  0/  Ndmuka.   Oat  10, 1880.) 
BnoncBKT— BXBOUTOBS  AND  ADaninBTEi.Tosa. 
'TTader  •ectimi  903  of  chapter  33  of  the  Com- 

filled  Statutes,  held,  that  an  administrator  of  aa 
Qtestate's  estate  may  maintain  an  action  of  eject- 
ment for  tbe  recovery  and  possessioa  of  real  prop- 
erty (or  the  necessary  purposes  of  adrntnistratiioii. 
{SvliabuB  by  the  Court) 

W  H.  Kelligar,  for  plaintiff  in  error. 
George  W.  Covell  and  Bobtrt  W,  PatrUtk, 
for  defendants  in  error. 

Cobb,  J  This  cause  is  brought  to  this 
court  on  error  to  review  the  judgment  of  the 
district  court  of  Nemaha  county.  The  plain- 
tiff in  error,  John  H.  Dundas,  administrator 
of  the  estate  of  Peter  B.  Burst,  on  Novem- 
l>er  4,  1885,  commenced  an  action  In  the 
court  below  alleging  that  his  decedent  died 
intestate  in  Page  county,  in  the  state  of  Vir- 
ginia, April  24,  1882;  that  his  estate  was  in- 
solvent, and  was  duly  administered  in  accord- 
ance with  the  lesB  tooi;  and  that  plaintiff  was. 
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on  September  5.  1884,  duly  appointed  and 
qualilifd  hs  administrntor  of  BfUd  estate  in 
the  county  court  of  Keinaha  county;  that  aa 
such  admin  istrH tor  he  bus  a  legal  estate  in, 
and  is  entitled  to,  the  pussession  of  the  N. 
W.  fractional  J  of  section  4,  township  4  N., 
rangfl  14  £.,  in  Nemaha  cuiinty;  that  .John 
L.  Carson,  as  administrator  of  the  estate  of 
Mathew  A.  Hamliey,  deceased,  McFarland 
Ganipliell.  and  Albert  Gillen,  who  were  made 
defendants,  sinoe  the  first  day  of  March, 
lti79,  have  unlawfully  and  wrongfully  kept 
the  plaintiff  out  of  possession;  that,  while 
unlawfully  In  possession  of  the  premises,  the 
defendatits  have  received  the  rents  and  prof- 
its thereof  from  March  1,  1879,  to  the  com- 
mencement of  this  suit,  iimounting  to  $1,000, 
applying  the  same  to  their  own  use,  to  the 
damage  of  the  plniiitifl  91,000,  for  which  the 
pliiintiff  prays  judgment  of  possession,  and 
daraaj^es;  that  the  plaintiff  has  a  legtil  es- 
tate in,  and  Is  entitled  to  the  posspssion  of, 
the  N.  E.  fractional  ^  of  section  4.  township 
4  N.,  range  14  E.,  in  Nemaha  county,  and 
that  the  defendants  since  the  first  day  of 
Mnrch,  1876,  have  unlawfully  and  wrong- 
fully kept  the  plaintiff  out  of  possession;  that 
while  unlawfully  in  possession  of  the  last- 
dcscritied  premises,  the  defendHnts  have  re- 
ceived the  rents  and  pruUts  thereof  from 
March  1,  1876,  to  the  commencement  of  this 
suit,  amounting  to  $1,500.  applying  the  same 
to  their  own  use,  to  the  damage  of  the  plain- 
tiff 91.500,  for  which  the  plaintiff  prayi 
judgmentof  possession,  anddauiiiges.  Mesne 
process  was  issued  ugainst  the  defendants 
Kovember  4,  1885,  and  was  served  on  John 
li.  GarMon,  administrator,  and  on  Albert  Gil- 
len, and  returned  according  to  law.  On  De- 
ceratier  7,  1885,  the  defendants  Carson  and 
Gilleu  filed  demurrers  to  the  petition,  be- 
cause the  court  had  no  jurisdiction  of  the 
subject  of  the  action,  and  the  plaintiff  no 
legal  capacity  to  sue  the  defendants  as  ad- 
ministrator, or  ottierwise;  becanse  there  is 
a  defect  of  parties  ^intiff,  and  a  defect  of 
parties  defeudapt;  because  different  causes 
of  action  are  im|>roperIy  joined;  and  because 
sufficient  fa'-ts  are  not  stated  to  constitute  a 
cause  of  action  i^lnst  either  defendant. 
Subsequently,  on  March  29,  1886,  on  motion 
and  Hpplic:ttlun  of  the  heirs  at  law  of 
Matliew  Handley.  deceased,  to  be  admitted 
and  made  pai  tifs  defendant,  tu-wtt,  Jolm  M. 
HanUtey,  Margaret  Harmon,  Joseph  Hand- 
ley,  CHSdanclcr  Bennett,  William  Millsops, 
Mary  M.  Millaops,  Bnssell  Millsops.  Bobert 
MillHops,  Joseph  Miilsops,  John  Miltsops, 
Samuel  Miilsops.  Emily  Miilsops.  Sarah  A. 
Miilau^B,  Julia  Hays,  Franklin  Ij.  Handley. 
George  W.  Handley.  John  Handley.  Arclit- 
bald  Handley,  iitrander  Handley,  Mary  Hand- 
ley, Mrs.  Juseph  IStetes,  William  Handley. 
Joseph  Carpenter,  Harvey  Handley,  Mary 
Jackson,  nnd  £Iiza  Young,  were  each  and 
all  made  parties  defendant,  with  leave  to  an- 
swer. On  March  Slat,  following,  they  de- 
murred to  the  petition  aa-follows:  (1}  That 
It  does  nut  state  facts  sufficient  to  constitute 


a  cause  of  action*  a^lnst  defendants;  (2) 
that  the  plaintiff  has  no  legal  capacity  to  sue 
herein;  (3)  that  this  court  has  no  jurisdic- 
tion of  the  action. 

Upon  tlie  argument  of  the  demurrers  to 
the  petition,  they  were  sustained  by  the 
court,  and  judgment  against  the  plaintiff 
for  costs,  to  which  exceptions  were  duly 
taken,  and  errors  were  assigned  —  P'irst, 
that  the  court  erred  in  sustaining  the  demur- 
rer; secorid,  in  rendering  judgment  against 
the  plaintiff. 

It  is  admitted  by  the  pleadings  in  the  issue 
In  the  court  below  that  the  allegations  of  the 
petition  are  to  be  taken  as  true;  that  the 
plaintiff  in  error  is  the  administrator,  under 
the  laws  of  Nebraska,  of  the  estate  of  Feter 
B.  Burst,  l)ite  of  Page  county,  Va.,  who  died 
intestate  and  Insolvent  on  the  24th  April. 
1882,  and  whose  personal  estate  was  found 
insufficient  to  pay  his  debts,  after  adminis- 
tration, under  the  lex  loci.  It  is  not  doubted 
that  as  such  administrator,  the  plaintiff  in 
error  lias  a  legal  estate  in,  and  is  entitled  to. 
the  possession  of  the  real  estate  In  the  peti- 
tion describeil ;  but  it  is  denied  by  the  defend- 
ants that  the  court  below  had  jurisdiction  of 
the  plaiatiff's  action  at  law,  in  the  nature  of 
ejectment,  for  the  recovery  of  his  intestate's 
real  estate;  or  that  the  plaintitf  couf^  main- 
lain  such  an  action;  or  that  a  sutficient  cause 
of  action  had  been  set  up.  It  is  not  to  be  dis- 
puted that  at  common  law  the  defendants* 
arguments  would  prevail;  that  the  titletothe 
real  estate  would  descend  at  once  to  the  heirs 
and  next  of  kin,  and  the  right  of  possession 
follow,  subject  to  any  paramount  lien  for  the 
debts  of  the  deceased  which  might  exist;  and 
that  the  adminiatmtor  could  have  no  concern 
with  it.  But  that  rule  of  the  common  law 
has  heea  changed  in  this  state  by  the  stjit- 
ate  providing  for  the  settlement  of  the  estates 
of  deceased  persons  "that  if  the  goods.  ciMt- 
tels.  rights,  and  credits  in  the  hands  of  the 
executor  or  administrator  shall  not  be  suffi- 
cient to  pay  the  debts  of  the  deceased,  and  the 
expenses  odC  adtuinistratiun.  the  whole  of  his 
real  estate,  exaept  the  widow's  dower,  or  so 
much  thereof  as  may  be  necessary,  may  be 
sold  for  that  purpose  by  the  executor  or  ad- 
ministrator, after  obtaining  license  therefor 
in  the  manner  provided  by  law.**  Section 
201,  c.  26,  Comp.  St.  1S87.  The  succeeding 
section  of  the  law  (202)  further  provides  tliat 
*'the  executor  or  administrator  shall  have  a 
right  to  the  possession  of  all  the  real,  aa  well 
aa  personal,  estate  of  the  deceased;  and  may 
receive  the  rents,  issues,  and  profits  of  tiie 
real  estute  unt<l  the  estate  sliaU  have  been 
settled,  or  until  delivered  over  by  order  of  the 
probate  court  to  the  heirs  or  devisees;  and 
shall  keep  in  good  tenantable  re[^r  all 
houses,  buddings,  and  fences  thereon,  which 
are  undwhis  cu^itrol."  Taking  the  provis- 
ions of  these  sections  as  to  the  powers  and 
duties  of  executors  and  administrators,  Uieir 
intent  and  meaning  cannot  readily  be  mis- 
taken ;  nor  can  they  be  consistently  miscon- 
strued that  such  right  and  title  as  the  deceased 
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bad.  in  bis  life-time,  and  at  his  death,  hia  ad- 
ministrator shall  not  bare,  as  to  all  the  real, 
as  welt  as  personal,  estate,  in  order  "to  re- 
ceive the  rents,  issues,  and  proQts,  and  keep 
Id  tenantable  repair  all  honses,  baildings,  and 
fences  thereon,"  as  required  by  this  section. 
These  duties  oould  not  always  be  exercised, 
as  In  the  present  Instance,  without  the  right 
of  recovery,  and  possession  of  the  real  estate 
under  this  law.    If  the  title  of  anyoneortlie 
defendants  was  superior,  or  valnable,  or  color- 
able, they  are  not  barred  from  setting  it  up 
on  the  trial  of  the  general  issue.   Th&  view 
of  the  case  is  supported  by  the  decisions  of 
the  courts  of  other  states  where  the  same 
statutory  provisions  are  found.   In  Califor- 
nia, during  administration  of  an  estate,  and 
until  distribntioD,  the  executor  or  admlnls- 
trntor  ts  entitled  to  the  possession  of  the  real 
propei-ty,  and  may  recover  it  from  the  heir  or 
devisee.   Page  v.  Tucker,  54  Gal.  121.  In 
Michigan,  the  statutory  right  of  the  adminis- 
trator, before  linal  settlement,  to  the  posses- 
sion, and  to  tlie  rents  and  profits  of  the  real 
property,  may  be  enforced   by  ejectment. 
Kline  V.  Moutton.  II  Mich.  370.   The  same 
prevails  tn  Minnesota.   In  the  case  of  Milter 
V.  Huberg,  reported  In  22  Minn.  249,  the 
eourt  held  that  under  section  6,  c.  52,  of  the 
statutes  bf  that  state,  (which  is  precisely  the 
same  as  section  202  of  our  statute,  above 
quoted,)  "the  plaintiff's  legal  capacity  to  sue 
depends  on  bis  character  as  administrator, 
and  not  on  his  right  to  recover  for  the  cause 
allied  in  the  complaint.   His  right  to  the 
possession,  if  he  has  any,  is  sole,  and  exclu- 
sive of  the  right  of  the  heirs,  and  not  a  joint 
rfglit.   «   «   *   The  heirs  have  the  right 
to  the  possession,*  as  against  every  one  but 
the  admlnlsirator  or  his  tenants.    He  has 
the  right  to  the  possession  as  against  the 
beirs.  or  any  other  persona,  nntil  the  estate 
ia  settled,  or  until  delivered  over  by  order  of 
the  probate  court,  and  the  right  to  sue  fol- 
lows as  a  necessary  consequence."   In  Ala- 
bama, an  jidministrator  has  such  a  right  to 
the  posaession  of  land  of  his  intestate  that  he 
may  bring  ejectment  without  reference  to  the 
Mlvencyof  theestate;  and  it  was  held,where 
tlie  plaintiff  brought  an  action  aa  an  individ- 
aal,  that  the  complaint  might  be  amended  to 
•06  aa  an  administrator.   McHae  v.  McDon- 
ald. 57  Ala.  423;  Agee  v.  WilUams.  80  Ala. 
636.  In  the  state  of  Florida,  an  administrator 
may  maintain  ejectment  to  recover  possession 
of  the  real  estate  of  his  Intestate.  Sanchez 
T.  Hart.  17  Fla.  607.   In  the  state  of  Wiscon- 
ain,  under  sertlon  7.  c.  100,  of  the  Revised 
Statutes  of  that  states  identical  with  section 
202  of  oar  statute  quoted,  the  supreme  court 
held  "that  an  administrator  was  entitled  to 
maintain  ejectment  for  lands  oC  the  estate  he 
represented,  if  he  saw  lit."   Edwards  v. 
Evans,  16  Wis.  197;  Jones  t.  milstein.  28 
Wis.  227.   Section  2904  of  the  Complied 
Statutes  at  Michigan  of 1857  Is  in  like  terms  as 
section  202  in  this  case,  and  was  frequently 
reviewed  by  the  sn[weme  court  of  ttiat  state. 
In  Marvin  t.  Scbllllng,  12  Mlob.  361,  the  court 
Tw43».w.nali—26 


said:  "In  Streeter  v.  Paton,  [7  Mich.  351,] 
we  had  occasion  to  consider  the  effect  of  this 
statute  on  the  rights  of  the  heir,  and  came  to 
the  concluaion  that  the  statute  did  not  inter- 
fere with  the  descent  of  the  reiil  estate  to  the 
heir,  and  his  right  to  take  possession,  or 
bring  ejectmenttherefor  against  any  one,  ex- 
cept the  ailministrator,  or  some  one  in  posaes- 
aiun  under  him;  and  that  the  object  of  tlie 
statute  was  to  permit  the  personal  representa- 
tive of  the  deceased  to  take  possession  of  the 
real  estate,  and  hold  It  until  it  should  besold 
by  bim  under  a  license  of  the  probate  court, 
or  the  final  settlement  of  the  estate  if  he 
thought  proper  to  do  so,  unless  ordered  to  de- 
liver it  over  to  the  heir,  by  the  probate  court." 
Again,  in  considering  the  same  question  in 
Campau's  Case.  19  Mich.  124,  the  court  said: 
"  It  Is  a  mere  statute  power  given  to  him  [the 
administrator]  only  for  the  ^neflt  o(  credit- 
ors, and  properly  to  be  exercised  only  aa  he 
shall  And  the  exigencies  of  tbe  estate  may  re- 
quire. Doubtless,  If  he  should  refuae  to  ex- 
ercise the  power  when  the  condition  of  the 
estate  required  it,  he  might,  at  the  instance 
of  the  creditors,  be  compelled  to  do  so,  or  be 
remove-l."  While  the  legal  construction  of 
section  202  of  chapter  23  has  not  heretofore 
been  brought  to  this  court  for  consideration, 
the  authorities  citied,  and  that  construction 
given  to  the  same  provision  in  other  states, 
may  be  regarded  as  a  settlement  of  the  ques- 
tion here  of  the  legal  authority  of  the  admln- 
istmtur  of  an  insulveni  estate  to  maintain 
ejectment  for  the  purposes  of  administration, 
against  all  occupyingclaimants  or  the  real  es- 
tate of  which  his  intestate  died  seised.  The 
demurrer  is  upon  the  grounds  that  the  plain- 
tiff has  no  legal  capacity  to  sue;  that  the 
Courtis  without  jurisdiction;  that  there  Is  a 
defect  of  parties  in  the  omission  of  heirs  of 
the  inteatate;  and  that  the  facts  stated  do  not 
constitute  a  cauae  of  action.  There  is  noth- 
ing In  these  erounds,  if  the  views  expressed 
and  adopted  in  this  opinion  are  correct,  and 
therefore  the  demurrer  in  the  court  below 
should  have  been  overruled.  The  judgment 
of  the  dlstrioE  court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  accord- 
ing  to  law.  Tbe  other  Judges  concur. 


SpRcraFiBLD  Fmis  &  Marinb  Ins.  Co-  v. 
Winn. 

(Supreme  Court  of  Nebraska.  Oct  16,  1889.) 
iKsuBAKCB— False  Swbabiko. 
1.  A.  was  the  owner  of  a  stock  of  general  mer- 
chandise, and  insured  the  same  with  the  plaintiff 
la  error,  with  leave  to  make  conourrent  inauranoe 
thereon,  so  that  tbe  agKrwate  amount  thereof 
should  not  exceed  $7,001).  Infturaaoe  In  various 
companies  was  effected  for  this  amouQt.  Some 
time  oftorwards  tbe  stock  was  burned,  there  being 
8  total  loss,  and  notice  thereof  was  duly  given. 
The  proof  tended  to  shotv  that  tbe  amount  of  goods 
destroyed  exceeded  $7,000,  and  that  there  was  no 
fraud  by  tbe  insured  in  any  matter  affecting  the 
risk  prior  to  the  loss.  In  making  his  proof  of  loss, 
however,  the  insured  lacreaaed  tbe  amount  of  h^ 
claim  about  $1,700  in  excess  of  the  actual  loss,  and 
changed  the  bitls  of  purohase  made  for  some  time 
before  the  loss  to  oontbrm  to  tbe  proof  theceoL 
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Beld  that,  as  the  rlgbta  of  the  parties  were  fixed 
by  the  contract  ot  the  iDsuraoce  and  loss,  a  provts- 
iOD  Id  the  policy  that  "all  fraud,  or  attempts  at 
fraud,  by  false  swearing  or  otherwise,  shall  forfeit 
all  claim  on  this  company,  and  shall  be  a  ootdpiete 
bar  to  any  recovery  for  loss  under  tiiis  poUey, "  as 
It  did  not  affect  the  risit,  was  not  cause  xor  cuMlar- 
ing  the  policy  void. 

S.  Instruction  held  to  be  based  on  the  tesU- 
mony,  and  properly  given, 
{SyllabiiB  by  the  Court.) 

Error  from  district  court,  Johnson  county; 
Chapman,  Judge. 

8.  P.  Davidson  and  Hwnoood,  Ames  <{- 
Kelly,  for  plaintiff  in  error.  A.  M.  Appelffst 
and  Clarence  K.  Chamberlain,  tor  defendant 
in  error. 

Maxwexl,  J.  On  the  26th  day  of  May, 
1886,  the  plaintiff  In  error  issued  to  the  de> 
fendants  tn  error  a  policy  of  insurance, 
agatost  loss  or  damage  by  fire  for  dne  year, 
upon  the  xaneral  stock  ot  merchandise,  car* 
ried  by  the  latter  as  retail  merchant  in  his 
store  at  Elk  Creek,  Neb.  The  policy  oon- 
tained  permission  for  •4,000  conoarrent  in- 
surance, and  a  clause  limiting  the  company's 
liability  in  case^of  lues  to  Its  pro  rata  sbare  of 
the  total  loss  with  other  companies  insuring; 
and  afterwards,  an  the  29th  d^  of  October. 
1886,  the  amount  of  concurrent  Insorance 
permitted  was  increased  to  96,000*  The 
policy  contained  the  usual  provision  require 
ing  notice  and  prellmtnaiy  proofs  Id  ease  of 
lou,  and  the  submission  by  the  insund  of 
their  books,  papers,  voudters,  etc.,  to  the  In- 
spection of  the  underwriters,  and  the  sub- 
mission of  th^selves  to  examination,  under 
oath,  if  required  by  the  latter.  It  also  con- 
tained a  clause  in  the  following  words:  "All 
fraud  or  attempt  at  fraud,  by  false  swearing 
or  otherwise,  sliall  forfeit  all  claim  on  this 
company,  and  shall  be  a  complete  bar  to  ahy 
recoveiy  for  \oBfi  under  this  policy."  Oon- 
current  insurance,  amounting  in  Uie  i^gre- 
gate,  tc^ther  with  the  policy  in  suit,  to 
87,000,  WHS  procured,  and  was  in  force  wlien, 
on  the  2l9t  day  of  December,  1886,  a  fire  oc- 
curred, entirely  destroying  the  property  in- 
sured. One  S.  F.  Holmes  was  the  local 
agent  of  the  companies,  and  knew  of  the  Ore 
at  the  time  of  its  occurrence,  and  no  formal 
notice  seems  to  have  been  given  to  or  re- 
quired by  the  insurers;  but  Winn,  who  was 
apparently  the  sole  owner  of  the  property  in- 
sured, and  of  the  business  connected  there- 
with,— Natl,  who  represented  the  "Co.,"  be- 
ing a  nominal  partner  only, — testified  that  at 
the  suggestion  of  one  Dale,  who  was  an  ad- 
juster of  one  of  the  companies  interested,  he 
came  to  Lincoln  two  or  three  weeks  after  the 
lire,  and  submitted  his  bouks,  or  a  part  ot 
them,  to  Dale  and  tu  Willuim  Fulton,  the 
adjuster  of  Uie  plaintiff  in  error.  Upon  in- 
spection of  the  books,  discrepancies  were 
fuund  therein  wliich,  it  is  claimed,  aroused 
the  suspicion  of  both  Dale  and  Fulton,  who 
represented  all  the  inteietited  companies  di- 
rectly and  Indirectly,  to  such  a  de^rree  timt 
they  expressly  declined  to  pay  the  loss  or 
recognize  any  liability  under  the  policies  un- 


til their  suspicions  should  be  removed  by 
subsequent  investigation.  The  parties  sep- 
arated with  an  understanding  that  there  was 
to  be  a  future  meeting  at  Atchison,  Kan.,  at 
which  Winn  was  requested  to  furnish  copies 
of  papers,  vouchers,  fnvolcea,  etc.,  and  make 
a  fuller  and  more  satisfactory  proof  <rf  the 
amount  and  value  of  the  property  burned. 
Fulton  attended  ai  the  time  and  plaee  ap- 
pointed (or  this  meeting,  but  Vinn  then  pro- 
fessed to  be  unprepared  to  comply  with  what 
had  been  required  of  him,  and  the  matter  was 
again  postponed,  to  be  taken  up  again  at 
some  future  time  at  Flattabui^,  Mo.  On  or 
about  the  2UV  day  of  Marah.  1887,  Fulton 
met  Winn  at  Phittsburg,  at  which  time  and 
place  the  latter  made  a  statement  under  oath, 
siiowing  that  according  to  an  inventory  made 
Februaiy  1, 1886.  witness  then  bad  on  faanil. 
of  the  stuck  insured,  •8,245.85,  and  that  he 
had  afterwards  purchased  goods  to  the 
amount  in  value  of  $8,028.48.  From  the 
aggr^te  of  these  two  snma  the  amount  of 
sales  was  given,  to  be  deducted  so  as  to  show 
the  value  of  the  goods  burned.  The  items  of 
the  several  purchases,  purporting  to  give 
dates,  amounts,  and  names  ot  persons  and 
firms  from  whom  purchased,  were  included 
in  this  BW(Mm  statement.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  below, 
from  which  the  cause  is  brought  into  Uifs 
court  by  petition  in  error. 

The  proof  clearly  shows  that  at  the  time  of 
the  fin  the  defendant  in  error  had  In  his  store 
at  Elk  Greek  property  covered  by  the  polidea 
in  this  vase  of  greater  value  than  $7,000,  and 
that  a  notice  of  the  loss  was  given  to  a  local 
agent  of  the  insurance  company  immedtatdy 
after  the  fire,  and  that  tBe  adjusters  of  ttw 
Insurance  companies  appeared  to  endeavor  to 
adjust  the  l(»s.  [7p  to  this  point  no  fraud 
is  claimed,  and,  hud  the  proof  of  loss  con- 
formed to  the  facts,  no  objection  would  be 
made  by  the  insurance  companies,  so  far  as 
we  can  see,  to  the  payment  of  the  loss.  The 
fraud  which  is  claimed  to  vitiate  (he  policies 
is  HS  follows:  The  defendant  in  error,  in 
making  out  his  first  proof  of  toss,  increased 
the  amount  of  a  number  of  the  bills  of  goods 
purchased  by  him,  for  some  months  before 
the  fire,  in  the  aggregate  about  $1,700.  This 
proof  was  duly  sworn  to,  and  cannot  be  jus- 
tified, and  probably  would  subject  the  affiant 
to  a  prosecution  for  perjury;  but  does  It  for- 
feit the  insurance?  If  so,  why?  So  far  as 
the  testimony  shows,  the  design  was  not  to 
defraud  the  companies,  but  to  exaggerate  tbe 
loss,  and  thereby  secure,  if  possible,  prompt 
payment.  This  is  reprehensible,  but,  if  no 
one  is  defrauded  thereby,  It  is  difficult  to  per- 
ceive any  just  ground  upon  which  to  base  a 
forfeiture.  Such  exaggeration  may  furnish  a 
just  cause  for  suspicion  that  the  property 
burned  was  not  of  the  value  claimed  for  it, 
but  that  question  is  one  of  fact,  to  be  sub- 
mitted to  a  jury,  wlio  are  the  judges  of  the 
credibility  of  thu  witnesses. 

This  is  a  new  question  in  this  state,  and 
we  desire  to  establish  a  rule  which,  while  it 
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will  protect  insurance  companies  in'  their 
just  rights,*  will  nlso  shield  the  inaurad  from 
the  couBscatfon  of  their  property  upon  fanci- 
ful or  Insufficient  grounds.  In  Marion  v.  In- 
•urance  Co.,  35  Mo.  14ii,  a  case  in  mnnj  re- 
spects resembling  this,  the  policy  proWded 
tbat  "if  there  appear  any  fraud  or  false 
swearing  the  insured  shall  forfeit  all  claim 
under  this  policy."  At  the  trial,  evidence 
was  given  tending  to  prove  that  the  state- 
ment of  loss  made  to  the  defendant  by  the 
plaintiff  was  false  in  rexard  to  the  amountof 
the  loss.  An  Instruction  tbat  the  company 
was  not  liable  In  such  case  was  refused  by 
the  trial  court,  and  the  refusal  to  give  the 
same  assigned  for  error.  The  supreme  court 
say:  "The  clause  in  the  policy  In  respect  to 
false  sweating  is  to  be  viewed  In  connection 
with  hII  the  other  jMirts  of  ttie  policy  and  the 
genaral  nature  of  the  contract;  and,  so  view- 
ing it,  it  la  obvious  that  it  was  intended 
thereby  to  require  the  Insured  to  give  the  In- 
surer real  and  reliable  information  as  to  the 
amount  of  the  loss,  and  that  a  mistake,  or 
unintentional  error,  or  misstatement  of  an 
immaterial  matter  lo  the  sworn  statement, 
would  not  avoid  the  policy,  but  the  false 
statement  must  be  willfully  made  In  respect 
to  a  material  matter,  and  with  the  purpose 
to  deceive  the  insurer.  Now,  this  Instruc- 
tion requires  that  the  false  statement  (that 
Is,  the  statement  made  in  ignorance  of  its 
truth)  stMll  have  been  knowingly  made,  but 
does  not  require  that  the  jury  shall  find  that 
It  was  in  respect  to  a  material  matter,  or 
made  with  an  iotantlon  to  deceive  thedefend- 
ant.  It  might  prolmbty  be  Inferred  that  the 
matter  was  material;  bat  under  that  in- 
stmctlon,  if  given,  the  Jaiy  would  have  been 
required  to  And  for  the  defendant,  notwlth- 
standing  that  the  false  statement  was  not 
intended  to  deceive  ths  defondant,  and  did 
not  deceive  It,  and  that  the  plaintiff  derived, 
and  ooak|'  detlTe«  no  advantage  from  it,  and 
the  defendant  received,  and  oould  recdve,  no 
detriment  from  It.  Hoffman  t.  Insuranoe 
€a,  1  la.  Ann.  216. 

No  doubt  an  indictment  lot  perjury  might 
be  sapported  by  proof  of  a  swewing  to  the 
truth  of  raattera  of  which  the  accused-  was 
Ignorant,  (and  which  might  In  fact  be  true.) 
but  the  proaeeution  for  pnrjury  Is  distinctly 
for  the  imenseol  false  swearing,  irrespective 
of  the  effect  of  the  falsehood;  while  here  the 
clause  as  to  telse  swearing  is  a  part  of  a  con- 
tiuct  between  two  persons,  and  Is  Important 
only  in  its  effect,  actual,  presnmed.  or  in- 
tended. It  is  no  part  of  the  intenlion  of  the 
parties  to  pnnlah  one  of  them  for  an  Immoral 
or  illegal  act,  but  the  provisions  of  the  con- 
tract have  reference  only  to  their  interests 
In  respect  to  the  snbject-matter  of  the  oon- 
tract."  In  Marehessau  v.  insurance  Co.,  1 
Bob.  (Ls.)  438.  the  person  Insured  swore  that 
the  property  was  worth  915.549,  and  the  jury 
found  it  to  be  worth  •H.OOO;  and  in  Gerhan- 
•er  V.  Insurance  Ca.  7  Nev.  174,  he  swore 
tbat  the  value  of  tlie  property  dpstroyed  was 
•0,000,  but  the  Jury  found  it  to  be  but  •3,000; 


yet  In  both  of  those  cases  verdicts  In  favor  of 
the  Insured  were  sustHined.  To  the  same  ef- 
fect are  W^olf  v.  Insurance  Co..  43  Barb.  400; 
Williams  v.  Insurance  Co..  61  Me.  67;  Unger 
V.  Insurance  Co.,  4  Daly,  96;  Wood,  Ins. 
1007. 1008.  In  all  these  cases  the  court  held 
that  thedlaparity  between  the  value,  as  sworn 
to  by  the  insnred  and  as  found  by  the  jury, 
did  not  furnish  evidence  of  fraud,  within  the 
conditions  of  the  policies,  although  it  is  evi- 
dent la  some  of  them  that  the  insured  must 
knowingly  have  overstated  the  value  of  the 
property  destroyed.  In  Wolf  v.  Insurance 
Co.,  supra,  the  defenses  were  that  the  Iut 
sured  set  tire  to  the  property  himself,  and 
that  he  was  guilty  of  fraud  and  perjury  In 
preparing  the  preliminary  proofs.  It  was 
held  that  the  fact  that  the  jury  found  a  sum 
much  less  than  the  amount  claimed  was  no 
evidence  that  the  jury  found  the  issue  of 
fraud  against  the  plaintiff.  In  the  case  cited, 
the  proof  of  loss  stated  the  value  to  be 
•3,041.36,  while  the  jury  found  the  value  to 
be  •675.06.  In  Unger  v.  Insurance  Co.,  su- 
pra, the  insured  swore  la  the  preliminary 
proof  of  loss  that  the  cash  value  of  the  goods 
insured  was  •16,336.23,  and  that  his  loss  of 
goods  totally  destroyed  was  •9,989.03,  and 
•6.347.20  on  property  damaged.  Thereferee 
found  the  val  oe  of  the  goods  totally  destroyed 
to  be  •6.500.  and  the  damage  to  otbw  gw>dB 
to  be  r^OOO.U.  Dalt.  J.,  in  delivering  the 
opinion  of  the  court,  says:  "The  fset  that 
the  i^aintiffs  in  their  preliminary  proofs  and 
in  their  testimony  on  tin  trial  swore  tbat 
their  loes  was  about  •3,489.08  more  than  the 
referees  found  it  to  be  Is  not  even  -presamp- 
ttve  evidence  of  false  swearing  or  of  fraud.** 
Fraud  is  a  question  fw  the  jniy  to  determine 
from  the  evidence.  To  constitute  fraud,  as 
against  the  Insurance  oompanies.  there  most 
have  been  mlsr^resentatlons.  before  the  flra, 
in  nffod  to  a  material  fact  or  material  facts 
by  reason  <rf  which  the  pcriides  were  fraudu- 
lently procured,  or  other  matter  of  n  frandu- 
lent  nature  which  would  compel  the  oom* 
pantesi  in  case  of  loss*  to  pay  for  property 
which  was  not  destroyed  or  not  in  existence. 
But  It  there  is  no  fraud  up  tb  the  time  of  the 
loss,  and  the  rights  of  the  parties  were  there- 
by fixed,  it  is  the  dufy  of  the  Insurer,  upon 
due  notice  and  proof  tliereof,  nnless  tliese  are 
waived,  to  perform  its  contract  by  paying  the 
Insured  what  is  justly  due;  and  a  willful 
misrepresentation  by  the  Insured,  as  to  the 
amount  ci  his  loss,  provided  the  aetniU 
amount  of  the  same  is  in  excess  of  the  policy, 
will  not  cause  a  forfeiture  thereof.  A  con- 
tract of  insurance,  like  any  other,  is  made 
to  be  performed.  A  loss  is  liable  to  occur 
when  least  expected.  The  insurer  has  re. 
ceived  and  retfdned  the  consideration  for  the 
contract,  and,  unless  there  are  good  and 
ButBcient  reasons  for  exemption,  should  per- 
form the  same,  and  any  matter  whidi  did 
ntib  affect  the  risk  should  not  be  permitted  to 
work  a  forfeiture.  There  Is  some  objection 
to  the  final  proof  of  loss, — that  It  was  not 
served  In  Ume,— and  tt  is  claimed  Uiat  an  in> 
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Btruetlon  on  tliftt  point  is  erroneoas,  u  not 
based  on  the  evidence.  There  is  sufficient  in 
the  evidence  from  which  the  jury  were  justi- 
fied in  fl  nding  such  waiver,  and  the  jury  were 
properly  Instructed.  It  is  apparent  that 
justice  has  been  done,  and  there  is  no  enor 
in  the  record.  The  judgment  ts  therefore  aC- 
firmed.   The  other  judges  concur. 


Thurman  0.  Statb. 
(Supmne  Court  of  NdtrtUka,  OcL  10, 1389.) 

JCBT — QOALmCATIONS. 

Fl^nttff  la  error  was  placed  on  trial  upoD 
an  Indictment  for  shooting  one  P.,  with,  the  Intent 
to  kill  him.  A  juror  was  oalled  who,  npon  bis 
voir  dire  azamination,  testified  that  he  had.iuch 
ao  opinion  as  to  the  gnUt  or  inaocence  of  the  ac- 
cused as  would  take  considerable  evidence  to  re- 
move; that  if  what  lie  had  heard  was  true  he  was 
prejualoed*,  that  he  eould  not  say  whether  ha 
oouM  sit  as  a  fair  and  Imparttel  jnrof  aod  reader 
msk  Impartial  verdict  npon  the  evidence  aad  law  or 
not;  taathebad  form^  a  pretty  strong  opinion 
about  the  case.  It  was  held  that  the  Juror  was  in- 
oompiBtent,  and  that  the  decision  of  the  district 
ooan  in  overruling  a  challenge  to  him  for  cause 
was  prejudicial  error.  Held,  also,  that  the  fact 
that  the  juror  was  peremptorily  challenged  by 
plaintifi  in  error,  be  having  exhausted  all  hie  per- 
emptory uhaUengea,  did  not  cure  the  error,  and  that 
he  waa  entitled  to  a  new  trial 
(Syllabnt  by  Vie  Court.) 

PanUl  Otffood,  for  plaintiff  in  error. 
TJia  Attorney  t/enertU,  for  the  State. 

Bkbse,  0.  J.  Thia  la  a  prooeeding  in  error 
to  the  district  court  of  Jolinaoa  counly. 
Haintiff  in  error  was  convicted  by  said  court 
of  ahootinff  one  Thomas  B.  Parker,  with  the 
Intent  to  kill.  A  jury  trial  waa  had,  which 
reaalted  In  a  verdict  of  guilty;  and,  after  a 
motion  tot  a  new  trial  had  been  filed  and 
overruled,  defendant  waa  aentenced  to  Im- 

Eriaoiiment  in  the  penitentiary.  He  now 
rings  the  eaae  to  thia  court,  alleging,  aa  er- 
ror, the  ruling  of  the  district  court  upon  his 
challenge  cause  to  some  of  the  Jurors,  a 
fiitlure  ot  the  evidence  to  austaia  the  verdict, 
ud  the  ruling  of  the  court  in  refusing  cer- 
tain instructions  asked  by  him  to  be  ^ven 
.toUiejnry.  It  la  not  deemed  neecsaaryto 
notice  all  ot  the  qoestiona  preaented  by 
plaintiff  in  error,  as  tliose  omitted  will  not 
probably  arise  upon  another  trial;  and  there- 
fore our  investigations  will  be  confined  to 
the  flrat  assignment  of  error,  hereinbefore 
referred  to.  A  Mr.  Young  was  called  aa  a 
juror,  and  from  his  voir  dire  examination 
we  extract  the  following:  "Sy  Mr.  Osgood. 
You  stated  you  had  talked  witli  persons  who 
claimed  to  know  the  facts.  Did  they  tell 
you  what  they  claimed  to  be  the  facts  in  this 
cmae?  Aiunoer,  1  know  all  about  it.  I  live 
up  near  there.  About  three  miles  from  this 
parly.  V*  have  an  opiniun  from  what 
you  have  lieard  and  know  as  to  the  guilt  or 
innocence  of  the  defendant?  A.  Yea.  Q. 
And  such  an  opinion  as  would  take  consid- 
erable evidence  to  remove,  would  it  not? 
A.  Yes.  Q.  You  are  prejudiced  at  the  pres- 
ent time?  A.  If  it  is  true  what  I  heard.  (De* 
fendant  oliallanges  for  cause.  Ue-examtnar 


tion  by  the  court.)  Q.  Did  you  ever  talk 
with  any  one  who  pretended  to  know  the 
facts  in  thia  case?  A.  I  whs  introduced  to 
Parker  one  day,  and  spoke  to  him,  and  told 
him  he  had  a  close  call.  Q.  Did  he  delineatfr 
any  of  the  facts  of  the  transaction  to  you? 
A,  Ko,  sir.  Q,  You  didn't  aay  any  more 
than  that  about  it?  A.  No.  sir.  Q,  He  ia 
the  only  man  you  talked  with  who  pretended 
to  know  the  fiicts  about  it?  A.  There  waa  a 
lot  of  neighbors —  Q,  All  you  know  la  aim- 
ply  neighborhood  talk?  A.  Yea.  Q.  KoIh 
withstiinding  the  opinion  you  have  formed, 
could  you  alt  aa  a  fitirand  impartial  juror,- 
and  render  a  fair  and  Impwital  verdict  upoo 
the  evidence  and  law  as  adduced  tn  court? 
A.  I  cannot  hardly  aay  whether  I  couJd  or 
not.  Q.  Don't  you  know  wheUier  you  think, 
you  could  or  not?  A.  I  have  funned  a  pretty 
strong  opinion  about  the  case.  How  far 
do  you  live  from  the  party  where  that  matter 
happened?  A.  About  three  milea  and  a  lialf, 
I  tlijnk.  Q.  Do  you  think  you  could  render 
a  fair  and  Impartial  verdict  upon  tite  law  and 
the  evidence?  A.  I  dou^t  know  but  what  I 
could.  (Challenge  oTermled.  Defondant  ex- 
cepts.)" 

By  section  11  of  arUde  1  of  our  oonaUtn- 
tion  it  is  provided  that  in  all  criminal  proao- 
cutiona  the  accused  shall  hare  a  public  trial 
by  an  impartial  jury  of  the  county  in  which 
the  offense  la  committed.  And  hf  aoction 
468  of  the  Criminal  Code  it  la  provided  that 
"if  the  juror  shall  state  that  he  haa  formed 
or  expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  acenaed,  the  court  ahall  there- 
upon pro(»ed  to  examine  on  oath  such  juror 
as  to  the  grounds  of  anch  opinion ;  and.  If  It 
shall  appear  to  have  been  founded  upon  read^ 
Ing  newspaper  atatoments,  oommunlcationar 
comments,  or  repwts.  or  upon  rumor  or  Iwai^ 
say,  and  not  upon  eonveraaUona  with  wit- 
nesses ot  the  tmnaactionv  or  reading  reports 
of  their  testimony,  ck  hearing  l^em  testify* 
and  the  juror  shall  say  <m  cath  that  he  feela 
able,  notwithstanding  anch  opinion,  to  ren- 
der an  Impartial  verdict  upon  the  law  and  the 
evidence,  the  court,  if  aatlsfled  that  such 
jiiror  is  Impartial,  and  will  render  such  ver- 
dict, may,  in  Its  discretion,  admit  such  juror 
aa  competent  to  serve  in  such  case. "  By  this 
it  appears  that  the  discretion  of  the  district 
court  must  be  founded  upon  the  statement  of 
the  juror  that  he  feels  able,  notwithstanding 
his  opinion,  to  render  a  fair  and  Impart!^ 
verdict  in  the  cause  about  to  be  tried.  In 
otlier  words,  if  be  has  formed  the  opinion  re- 
ferred to,  he  la  an  incompetent  juror,  unless 
he  states  upon  oath  that  he  can  render  a  fair 
and  impartial  verdict.  It  must  appear  at  a 
glance  that  the  juror  did  not  briug  himself 
within  this  rule.  His  answers  were  no  doubt 
Ciindid  and  truthful.  He  resided  in  the  neigli- 
borhood  in  which  the  alleged  assault  waa 
made.  He  stated  thiit  he  knew  alt  about  it; 
that  he  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  which  It  would 
take  considerable  evidem-e  to  remove;  and 
that  if  the  atatemeuts  which  he  iiad  b.'ard 
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were  true,  he  was  prejudiced  at  the  time  of 
hisexRinination.  He  hnd  been  introduced  to 
tbe  man  apon  whom  the  assault  whs  alleged 
to  have  been  made,  and  stated  to  him  that  he 
had  had  a  "close  call."  His  answer  to  the 
question,  as  to  whether  he  bad  talked  with 
any  who  pretended  to  know  the  facts,  seems 
to  have  been  cut  short  by  another  question. 
He  simply  says  there  were  a  lot  of  neighbors, 
— that  what  he  knew  was  neighborhood  talk; 
tltat  lieootild  not  hardly  say  whether  he  could 
render  a  fair  and  Impartial  verdict  from  the 
evidence  and  law  or  not;  that  he  had  formed 
a  pretty  strong  opinion  about  the  case,  but 
did  not  know  but  what  he  could  render  a  fair 
ami  impiirtial  verdict.  It  will  be  observed 
that  no  single  answer  of  this  juror  brings 
him  within  the  rule  luid  down  by  the  section 
from  which  the  alwve  quotation  is  made. 
This  subject  received  a  pretty  full  examina- 
tion  in  Gurry  t.  State,  4  Neb.  545;  and,  ac- 
cording to  the  rule  there  stated,  which  need 
not  bf  farther  elaborated  here,  the  juryman 
was  dearly  incompetent;  and  the  decision  of 
tbe  district  court  in  overraling  the  challenge 
of  tlie  plaintiff  in  error  for  cause  was  error. 
The  luTcr  was  then  challenged  peremptorily 
by  pudiitiff  lb  error,  and  did  not  sit  in  the 
ease.  It  la  contended  by  the  attorney  general 
that  as  there  were  no  objecttons  made  to  the 
jurors  who  did  sit  in  the  case.  and.  so  far  as 
appears  by  the  record,  plaintiff  in  error  was 
tried  by  an  impartial  jury,  even  were  there 
error  in  the  decision  <»C  tbe  district  court,  it 
would  be  without  prejudice;  and  tliat  the 
constitutional  requirement,  above  referred 
to,  has  been  literally  f  ulUUed,  and  therefore 
the  judgment  should  not  be  reversed. 

By  section  467  of  tbe  Criminid  Code,  way 
person  arraigned  for  the  crime  with  which 
plaintiff  In  error  was  charged  shall  be  ad- 
mitted to  a  peremptory  challenge  of  eight 
jurors.  A  puemptory  eluUenge  is  one  wUeh 
may  be  exercised  by  theaccused  upon  his  own 
Tolitiun,  and  tor  which  he  need  not  give  any 
reason,  and  which  is  not  subject  to  the  con- 
trol of  tbe  court.  Plaintiff  in  error  ex- 
hausted all  hhi  peremptory  challenges  upon 
tbe  trial,  one  of  which  was  to  the  juror  here- 
lnbef(»«  mentioned.  By  being  compelled  to 
dispose  of  this  juror,  upon  bis  peremptory 
challenge,  he  was  in  fact  limited  to  seven. 
Our  statute  provides  no  method  of  challenge 
Ing  jurors  peremptorily  in  exoessof  the  num- 
ber provided  by  tbe  sfctionabova  referred  to. 
It  would  be  anwise,  perhaps,  for  a  party 
placed  upon  trial,  charged  with  a  crime,  to 
make  objections  to  jurors  which  must  neoss- 
sarily  be  futile,  and  which  could  have  no 
other  effect  than  tlmt  of,  in  some  degree  at 
iuBt,  prejudicing  the  mind  of  the  jurors 
against  his  cause.  The  hiw  does  not  require 
the  performance  of  an  unnecessary  or  im- 
pntclical  act.  It  gUHranties  to  an  accused  in 
the  first  instance  a  trial  by  a  fair  and  impar- 
tial jury,  and  to  this  he  is  clearly  entitled. 
There  are  some  cases  which  hold  to  the  doc- 
trine contended  for  by  the  attorney  general, 
but  we  hare  examined  them,  and  tliey  do  not 
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meet  with  our  approval.  In  the  case  of  Holt 
V.  State,  9  Tex.  App.  571.  this  rule  is  adopted, 
and. is  followed  in  Logglns  v.  Slate,  12  Tex. 
App.  65.  These  two  cases  are  followed  in 
Spies  V.  People,  122  III.  1,  12  N.  E.  Bep. 
865.  and  17  N.  E.  Itep.  898.  but  that  decision 
is  founded  solely  upon  the  otiier  two.  Tbe 
rule  can  also  be  found  in  1  Thomp.  Trials,  g 
120;  but,  in  its  support,  the  cases  above  re- 
ferred to  alone  are  cited. 

In  Curry  v.  State,  4  Neb.  549,  Judge 
IjAKe,  in  writing  the  opinion  of  the  court 
upon  this  question,  in  referring  to  a  juror, 
says:  "But  he  was  retained  against  the 
challenge  of  the  accused,  who  was  compelled 
to  resort  to  one  of  his  peremptory  challenges 
for  his  removal.  In  this  there  was  error  to 
the  prejudice  of  the  prisoner."  To  the  same 
effect  is  State  v.  Brown.  IS  Kan.  400.  A 
moment's  reflection  must  satisfy  the  mind 
that  this  Is.  aid  must  l>e,  the  correct  rule. 
Suppose  eight  jurors  were  called,  each  of 
whom,  upon  his  iTo^rdjrs  examination,  showed 
himself  incompetent,  and  subject  to  challenge 
for  cause,  but  that  the  trial  court,  for  reasons 
satisfactory  to  itself,  should  overrule  the  chal- 
lenge in  each  case,  and  the  eight  incompetent 
jurors  be  held.  Uie  accused  wonld  be  compelled 
to  resort  to  bis  peremptory  challenges  in  order 
to  remove  them.  No  provision  is  made  by 
law  or  the  constitution  for  any  other  chal- 
lenges or  objections  to  the  jurors  than  those 
named.  Jurors  might  then  be  called  who,  to 
the  knowledge  of  the  accused,  were  prej- 
udiced i^ainst  him*  and  even  might  deny 
proj  udlce  or  bias  or  the  formation  of  opinion 
(as  the  writer  has  seen  done)  for  the  express 
purpose  of  being  retained  npon  the  jury,  in 
order  that  a  oonviction  might  be  secured. 
Could  it  be  said  that  the  constitutional  pro- 
vision that  an  accused  should  have  a  fair 
and  impartial  trial  bad  been  complied  with? 
Most  certainly  not.  And  it  is  for  the  pur- 
pose ot  guarding  against  Uils  very  con- 
tingency that  the  peremptory  challenge  is  re- 
tained by  our  law.  The  ruling  of  the  dis- 
trict court  was  therefore  prejudicial,  and  tor 
that  reason  the  verdict  must  be  set  aside. 
The  judgment  of  the  district  court  is  re- 
versed, and  tliecause  is  remanded  for  further 
proceedings.  The  other  judges  concur. 


BlOHARSeOH  V.  Campbezx. 
(Suprenw  Court  of  Nebrtuha.  Ook  18, 1880.) 
Ihtbhbst. 

1.  A  loomlssonr  note  vnu  gtveu  to  be  due  Ave 
years  after  data,  witli  interest  from  maturity  at  19 
per  cent.  Coupon  notes  were  given  for  the  inter- 
est on  said  note.  When  the  note  was  given  the 
blgbest  rate  of  iatereat  allowed  by  statute  was  18 
per  cent.,  but  before  it  became  due  tbe  maximum 
rate  bad  been  reduced  to  10  per  ceaL  HelcL  that 
the  bolder  was  entitled  to  the  highest  rate  allowed 
by  law  when  tbe  note  became  due. 

S.  Where  the  Interest  provided  for  la  a  prcm- 
IssotT  note  U  the  maximum  rate  allowed  by  law, 
and  u  represented  by  coupon  notes  providing  thai 
interest  shall  be  allowed  thereon  after  matuntyat 
the  maximum  rate,  no  Intareafc  will  be  aUowea  on 
■vdt  ooupons. 
(SvUabua  b|/  th«  Court) 
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A-ppeal  from  district  court,  Johnson  coun- 
ty; Broadt,  Judge. 

L.  C,  Chapman^  tat  »Dpellant.  B,  P. 
JDatidaont  for  appellee. 

Maxwell,  J.  On  February  11, 1888,  the 
pl»ii'.tlfT  filed  a  petition  In  the  district  court 
of  Johnfion  county,  and  afterwards^  on  May 
10.  1888,  filed  an  amended  petition,  stating 
his  cause  of  action  to  be  tt^t  on  February 
29>  1876,  James  A.  Campbell,  defendant,  ex- 
ecuted for  value,  and  delivered  to  Ann  M. 
Shepbard,  five  promissory  notes,  one  for 
•600.  due  five  years  after  date,  and  four  oth- 
er n6te8,  for  960  each,  due  in  two,  three, 
four,  and  five  years  after  date;  that  on  the 
same  date  defendant,  James  A.  Campbell, 
duly  executed  unto  said  Shephard  a  mortgage 
on  K.  ^  of  section  20,  township  4,  range  12, 
to  secure  said  uotef>,  which  mortgage  was 
duly  recorded;  that  by  a  stipulation  in  safd 
mortgage  in  case  of  foreclosure  an  attorney's 
fee  of  10  per  cent,  on  recovery,  which  was 
i^reed  to  be  a  resisonabte  fee.  should  be  paid 
by  defendant,  and  included  In  the  decree; 
that  by  the  stipulation  contained  in  said  mort* 
gage  if  the  land  was  sold  for  taxes  said  mort- 
gagee might  redeem  the  same,  and  pay  taxes, 
and  add  ttie  same  to  the  debt  secured  by  the 
mortgage  with  agent's  fees  of  10  per  cent. ; 
that  before  any  of  said  notes  became  due,  the 
same  were  indorsed  by  said  Shephard  to 
plaintiff,  who  has  ever  since  been  tlie  owner 
and  holder  thereof;  that  default  has  been 
made  in  the  payment  of  said  notes;  that  de- 
fault has  been  made  In  payment  of  taxes 
on  said  land;  that  plaintiff  has  advanced  and 
paid  out  of  his  own  funds  the  money  neces- 
sary to  redeem  said  Und  from  tax-sales,  and 
in  the  purchase  of  an  outstanding  tax-title 
against  said  land;  that  all  said  Indebtedness 
for  said  notes,  and  for  taxes  paid,  and  for 
outstanding  title  purchased.  Is  due  and  un- 
paid. The  plaintiff  prays  that  said  mortgage 
may  be  foieclosed,  the  land  sold,  and  pro- 
ceeds applied  to  the  payment  of  said  indebt- 
edness, costs,  and  attorney's  fees.  On  July 
13.  1888,  James  A.  Campbell  nied  his  sepa- 
rate answer,  setting  up  a  defense  as  follows; 
He  admits  the  execution  of  the  notes  and 
mortgage,  but  avers  that  they  were  given  ou 
a  usurious  cpii tract  fora  loan  of  at  the 
rate  of  20  percent., entered  into  between  F.  D. 
Cheney  and  Ann  M.  Shephard,  by  B.  F.  Per- 
kins, their  agent,  and  this  defendant;  denies 
tliat  plaintiff  purehased  said  notes  before  due; 
denies  each  allegation  in  the  petition  not  ad- 
mitted or  answered.  For  a  second  defense 
denies  that  plaintiff  has  redeemed  said  land 
for  taxes  mentioned,  or  that  he  has  paid  the 
taxes  on  any  part  thereof;  alleges  that  the 
tax  deed  was  fraudulent  and  void,  because  no 
seal  was  attached  to  it;  alleges  that  the  land 
was  sold  for  tax  of  1875only,  when  other  taxes 
were  due;  that  all  claims  for  taxes  paid  are 
barred  by  the  statute  of  limitations,  as  well 
as  all  claim  upon  said  nutes  and  mortgage. 
The  plaintiff  liled  a  reply  which  need  not  be 
noticed.   The  court  rendered  judgment  for 


plaintiff  for  $1,305  upon  the  nofces  saed  oa, 
being  interest  at  the  rate  of  10  per  eeitt.  on 
the  principal  note;  also  the  face  of  the  inter- 
est notes,  without  interest;  also  for  $379.40 
upon  three  tax^aale  oertiGcates,  being  tba 
amount  of  their  face,  less  50  cents,  and  in- 
terest thereon  at  7  per  cent,  from  their  date, 
being  a  total  of  $1,684.40  dne  plaintiff;  also 
an  attorney's  fee  of  $95.  In  all  other  re- 
spects the  conrt  found  for  the  defendant. 
The  defendant,  Campt>ell,  excepts  to  finding 
on  tax-sale  certificates,  and  attorney's  foe. 
FlHiutiff  excepts  to  findings,  and  i^ip^s. 

In  Southard  v.  Doriington,  10  Neb,  122,  4 
N.  W.  Bep.  935.  it  was  held  that  "when  tha 
payment  of  taxes  assessed  on  real  estate  it 
necessary  to  protect  the  security,  tiie  mort- 
gagee may  pay  the  same,  and  have  tlie  amount 
paid  added  to  the  mortgage  debt  as  expenses 
necessarilj  incurred  in  protecting  the  secur- 
ity. Godfrev  v.  Watson,  3  Atic.  517;  Mix 
Hotchklss.  14  Conn.  32;  Williams  v.  Hilton, 
35  Me.  547;  Page  t.  Foster,  7  N.  II.  392; 
Kortright  v.  Cady,  28  Barb.  497;  Brown  v. 
Simons.  3  Amer.  Law  Reg.  (N.  S.)  154; 
Johnson  v.  Payne,  11  Neb.  269,  9  N.  W. 
Hep.  81.  Biit  the  courts  look  with  j«tlousy 
upon  the  demands  of  the  mortgagee  beyond 
the  payment  of  his  debt,  as  increasing  the 
difficulties  in  the  way  of  the  right  to  redeem. 
Whei*e,  however,  the  land  is  liable  to  taxa- 
tion, and  taxes,  if  legally  assessed,  would  be 
a  lawful  chai^  upon  the  same,  and  there 
are  no  special  circumstances  showing  the  tax 
to  be  unjust  or  inequitable,  a  court  of  equity 
will  not  declare  such  tax  void,  because  some 
of  the  formalities  necessary  to  make  a  tax- 
deed  valid  have  not  been  complied  with."  It 
Is  impossible  from  the  record  before  us  to  say 
that  the  purchase  of  the  tax-title  in  question 
was  necessary  to  protect  the  plaintiffs 
curity ;  and  therefore,  as  far  as  appears,  thera 
was  no  error  of  the  conrt  below  in  rejecting 
the  same. 

The  principal  note  in  the  case  is  as  follows : 
"$600.      Trcithseh.  NifS..  Feb'y  29, 1876. 

"  Five  years  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  Mrs.  Ann  M. 
Shephard  six  hundred  dollars,  payable  at  the 
office  of  P.  D.  Cheney,  in  Jerseyville.  III., 
without  Interest  before  maturity,  with  li% 
per  annum  ifter  maturity. 

"Jaubs  a.  Gahpbbll." 

Twelve  per  cent,  was  the  highest  rate  of 
interest  permissible  under  our  statute  when 
the  note  was  made;  but  before  It  became  due 
the  statute  had  been  changed.'redacing  the 
rate  to  10  per  cent,  by  agreement,  and  7  per 
cent,  where  there  was  no  contract  to  pay  a 
higher  rate.  The  promise  in  the  note  may 
\)e  considered  as  an  agreemt^nt  to  pay  thi 
highest  rate  permEbsible  when  the  note  be> 
came  due.  and  not  In  excess  of  that  agreed 
upon  bv  the  parties.  In  Kellogg  v.  Laven- 
der. 15"  Neb.  256,  18  N.  W.  Bep.  38.  in  a 
carefully-considered  opinion  by  Judge  Cobb. 
it  was  held  that  In  case  of  contract  for  a  par- 
ticular rate  of  interest  that  rate  continued 
after  tlie  note  became  due,  as  well  as  befvra. 
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This  rule  is  subject  to  the  limitation  that  the 
rate  agreed  upon  be  within  the  statute. 
Where,  as  in  this  case,  the  rate  is  lowered 
before  the  note  became  due,  the  equitHble 
rule  would  seem  to  be  to  allow  the  highest 
rate  authorized  by  statute.  The  plaliititT 
therefore  is  entitled  to  interest  at  10  per 
cent. 

The  coupon  notes  are  la  the  following 
form: 

"$60.        Tecumseh^  Neb.,  Feb.  29, 1876. 

*'Five  years  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  Ann  M. 
Shepbard  sixty  dollars,  payable  at  tlie  office 
of  P.  D.  Cheney,  in  Jerseyville,  111.,  without 
interest  before  matnri^*  and  12%  pw  an- 
num after  maturity. 

'**Jaue8  a.  Campbell.  " 

These  notes  were  attached  to  the  principal 
note,  and  are  in  fact  coupons.  Had  they 
been  separated  and  sold  as  independent  notes 
toa  bona  fide  purchaser  for  value  before  ma- 
turity, there  is  but  little  doubt  that  such 
purchaser  would  have  been  entitled  to  inter- 
est after  the  notes  liecame  due;  but  being 
mere  coupons  for  tlie  payment  of  interest, 
they  cannot,  under  tbe  former  holdings  of 
this  court,  draw  interest.  Mathews  v.  Too- 
good,  23  Neb.  536,  'il  N.  W.  Hep.  265;  25 
Neb.  99,  41  N.  W.  Sep.  130.  The  reasons 
for  this  rule  are  very  fully  set  forth  by  Chief 
Justice  Rkesb  in  the  cases  above  cited,  and 
the  rule  thus  established  will  neoessarliy  be 
adhered  to,  and  if  clianged  It  should  be  dontf 
by  the  legislature.  The  decree  will  therefore 
be  alBmied.  The  other  Judges  concnr. 


Davis  e.  Scott. 
(Supreme  Court     NdrraOta.  Oot.  16, 18S9.) 

CHATEBL  BCOKTaAOBS— IhSOLTB»CT— FaBFlRBKCBB. 

A  debtor  In  falling  clrcumstanoes  gave  Ms 
promissory  notes  to  certain  creditors,  and  a  chat- 
tel mortgage  upon  all  his  Roods  to  secure  the  same. 
On  the  next  day  the  shertfl  levied  oertain  attach- 
meots  upon  the  goods  thus  mortgaged,  and  took 
possession.  An  assignee  of  the  mortgagee  there- 
upon brought  an  action  of  replevin,  and  recovered 
possession  of  the  proper^.  Thetiial  court,  hsv- 
IsgfonndiB  favorof  tbe  mortgagee,  h«Id  that,  as 
the  evidence  ettabUahed  the  good  faith  of  tbe 
transaction,  and  the  lien  of  the  mortgage  being 
prior  to  tbe  attaotaments,  the  assignee  was  entitled 
to  the  poBsessioQ  of  tbe  property,  at  least  imtU  his 
data  was  sattsfled, 
{Syllalnu  by  the  Court.) 

Error  from  district  court.  Gage  county; 
Broadt,  J  udge. 

/.  Ciihbey,  for  plaintiff  in  error.  Ptm* 
berton  A  Bush  and  iTiuIstt  A  BatM^  for  de- 
fendant in  error; 

Maxavbll,  J.  This  case  was  before  this 
court  in  1961,  the  Judgment  of  the  district 
court  being  reversed  because  of  an  erroneous 
instruction,  and  the  cause  remanded  for 
further  proceedings.  Davis  v.  Scott,  22  Neb. 
154,  31  N.  W.  Kep.  853.  On  the  second 
trial  a  jury  was  waived,  and  tlie  cause  sub- 
mitted to  the  court  on  the  evidence  in  the 
former  bill  of  excepUoos.   Tbe  court  found 


for  the  defendant,  and  rendered  judgment 
accordingly.  Tbe  facta,  brietly,  are  these: 
The  firm  of  B.  N.  Townseud  &,  Co.,  being 
pressed  by  certain  creditors  represented  by 
the  plaintiiT.  undertook  to  defeat  such  cred- 
itors, by  preferring  other  creditors,  and  ac- 
cordingly gave  the  latter  7  notes,  due  in 
30  days,  secured  by  a  chattel  mortgage  on  the 
firm  property.  On  tbe  next  day  the  plaintiff 
levied  attachments  upon  the  moitgaged  prop- 
erty, and  took  possession.  Soon  ^ter  this 
levy,  the  defendant  in  error,  as  the  assignee 
of  the  above  chattel  mortgage,  brougtit  an 
action  In  replevin,  and  regained  possession 
of  the  goods. 

That  this  mortgage  was  given  to  secure 
b<yna  fld«  debts  seems  to  be  fully  established, 
and  in  this  state,  under  the  boldiuKS  of  this 
court,  a  debtor  in  failing  circumstances 
may  prefer  his  creditors.  Justice  would  be 
sulMerved  by  requiring  an  equitable  distri- 
bution of  the  property  between  all  creditors 
in  such  cases,  and  a  change  In  the  law  on 
that  subject  is  worthy  of  the  oensideration 
of  tbe  legislature.  But  the  common  law  in 
regard  to  preferences  is  in  full  force  in  this 
state,  and.  as  that  law  recognizee  the  right  of 
a  failing  debtor  to  prefer  his  creditors,  error 
cannot  Lie  assigned  because  of  such  prefer- 
ence. The  mortgagee,  therefore,  being  a 
bonafld*  creditor,  and  having  a  prior  lien  to 
that  of  the  attaching  creditors,  was  entitled 
to  tlie  possession  of  tlie  property  until  a  suf- 
ficient amount  had  been  sold  to  satisfy  his 
claims.  It  also  appears  that  certain  proceed- 
ings in  garnishment  were  instituted  against 
the  mortgagee,  and  that  the  surplus  over  the 
amount  required  to  pay  the  mortgagee  has 
been  applied  in  such  proceedings.  The  plain- 
tiff, no  doubt,  haS'  a  right  to  contest  the 
right  of  other  creditors  to  such  surplus,  and, 
if  the  Hens  held  by  hiiu  are  prior  to  theirs, 
secure  it;  but  that  question  is  not  before  the 
court.  There  is  no  error  apparent  in  tlie  reo* 
ord,  and  the  judgment  is  affirmed.  The 
ottier  judges  concnr. 


Gi-nr  OF  Sewabd  e.  Elbnx. 

(Suprsme  Court  tij  NOmiMlta.  Oct.  10, 1680.) 
Biu  or  ExcBPnomi 
A  Jury  trial  was  bad  in  the  district  ooort, 
at  tbe  Marob  term  thereof,  1888,  the  verdlot  being 
retamed  on  the  7tb  dayjot  the  month.  Witbtn 
three  days  thereafter,  plalntUE  In  error  filed  a  mo- 
tion for  a  new  triaL  On  tbe  80tb  of  April  tbe 
oonrt  adjourned  sine  die,  without  having  passed 
upon  tbe  motion  for  a  new  trial.  Tbe  next  regular 
term  convened  on  tbe  88tb  of  May,  the  same  year. 
OntheSOtbdagrof  Ju^  tbe  motion  for  a  new  trial 
was  argued,  imd  submitted  to  the  court,  and  on 
August  Bth  it  was  overruled.  On  the  26th  day  of 
September  a  bill  of  exceptions  was  served  on  de- 
fendant in  error,  who  returned  it  October  lltb, 
without  suggestion  of  amendment,  and  on  tbe 
same  day  fllea  a  protest  with  tbe  Judge ag^nst  the 
allowauoe  of  the  Dill.  On  motion  to  quash,  it  was 
held  that  the  bill  was  not  served  upon  defendant 
In  error  within  the.time  required  by  section  811  of 
the  Civil  Coda,  and  tbe  motion  was  sustained. 

(ffvUa/ms  by  tHs  Court.) 

Error  from  district  court,  Sewanl  county; 
NouvAL,  Judge. 
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2>.  C.  McKtllip  and  Ed>  F.  Sm«A.  for 
plaintiff  in  error.  R.  8.  Nonal  and  ii.  P. 
^ndl»-£on,  for  defendant  in  error. 

Beese,  C.  J.  This  is  a  motion  filed  by  de- 
fendant in  error  to  quash  the  bill  of  excep- 
tions, the  principal  ground  being  that  said 
bill  of  exceptions  was  not  reduced  to  writing 
«nd  served  upon  defendant  in  error  within 
the  time  required  by  law.  It  appears  from 
the  record  that  the  cause  was  tried  to  a  jury 
at  the  regular  March,  1888,  term  of  the  dis- 
trict court,  and  a  verdict  was  rendered  in 
favor  of  defendant  in  error  on  the  7th  day  of 
that  month.  On  the  9th  day,  and  within 
three  days  after  the  return  of  tlie  Terdlct, 
plaintiff  in  error  filed  its  motion  for  a  new 
trial.  No  order  was  asked  by  plaintiff  in  er- 
ror, nor  WHS  any  made  by  the  court,  allow- 
Ing  time  in  addition,  to  that  fixed  by  law 
within  which  to  perfect  a  bill  of  exceptions. 
The  court  adjourned  $tne  die,  on  the  80th 
day  of  April,  without  ruling  npon  the  motion 
tot  a  new  trial.  The  next  regular  term  of 
the  district  court  convened  on  the  28th  day 
at  the  following  May.  and  continued  by  ad- 
journment from  time  to  time  until  the  17th 
day  of  Septemlier,  when  it  again  adjourned 
itine  die*  During  that  term,  and  on  the  30th 
day  of  July,  the  motion  for  a  new  trial  was 
argued,  and  submitted  to  the  court,  and  on 
the  6th  day  of  August  the  motion  was  over- 
ruled* and  j  udgment  was  rendered  on  the  vei^ 
diet.  On  the  26th  day  of  September  plaintiff 
in  error  submitted  to  defendant  in  error,  tot 
examination  and  amendment,  the  proposed 
bill  of  exceptions,  whicli  is  now  on  file  in 
this  court.  The  bill  of  sxoeptlons  waa  re- 
tained by  counsel  for  defendant  in  error,  un- 
til the  11th  day  of  October,  when  it  was  re- 
turned to  the  attorneys  for  plaintiff  In  error, 
and  a  protest  against  the  allowance  of  the 
bill,  onaccount  of  its  having  been  served  too 
late,  was  filed  with  the  judge.  This,  it  may 
be  observed,  was  15  days  atter  the  receipt  of 
the  bill.  The  bill  was  received  by  the  at* 
torney  for  defendant  in  error,  149  days  after 
the  final  adjournment  of  the  March  term  of 
court.  Under  the  rule  stated  In  Donovan  v. 
Sherwin,  16  Neb.  129.  20  X.  W.  Bep.  26. 
construing  section  811  of  the  CAvll  Oode,  it 
is  quite  apparent  that  the  bill  of  exceptions 
was  nut  served  upon  counsel  for  defendant  hi 
error  within  the  time  required  by  that  sec- 
tion. 

The  only  remaining  question  then  is,  did 
the  attorneys  for  defendant  in  error,  by  hold- 
ing the  bill  of  exceptions  more  than  the  10 
days  In  which  th^  were  entitled  to  examine 
it,  waive  this  objection  to  the  bill?  In  the 
examination  of  thisquestion.  It  must  be  borne 
in  mind  that  the  bill  was  not  served  upon  de- 
fendant in  error  until  after  the  expiration  of 
the  time  fixed  by  law  for  such  service,  for  it 
is  said  in  Donovan  v.  Sherwin  that  "the  bill 
is  to  be  prepared  by  the  party  excepting  at 
the  trial  term,  or  within  40  days  thereafter." 
An  order  by  thf*  court  continuing  "causes, 
motions,  and  matters  pending'*  at  the  ad- 


journment could  not  dispense  with  the  pro- 
visions of  the  law  as  to  the  time  within 
which  bills  of  exceptions  are  to  be  served. 
As  has  been  heretofore  said  by  this  court, 
prior  to  the  passage  of  our  present  law  for 
the  allowance  of  bills  of  exceptions,  all  ex- 
ceptions must  be  reduced  to  writing  at  Uie 
time  of  the  trial,  and  during,  the  term,  and 
prior  to  its  final  adjournment.  Monroe  v. 
Elbtirt,  1  Neb.  174.  The  lime  thus  fixed  was 
extended  by  the  present  provisions  of  the 
Oode  to  ISdays  after  Ihe  term,  and  provision 
was  made  for  such  extension  for  80  days  by 
order  of  the  court  or  judge.  But  there  is  no 
provision  in  the  statute  which  would  justify 
the  conclusion  that  any  longer  time  was  in- 
tended. While  it  has  always  seemed  to  the 
writer  that  the  proper  rule  for  th&  legisla- 
ture to  have  adopted  was  that  the  time  should 
begin  to  run  after  the  overruling  of  a  mo< 
motion  for  a  new  trial,  instead. of  after  a  ver- 
dict, yet  that  matter  is,  of  course,  for  the 
legislature,  and  not  for  tlie  court.  We  must 
accept  the  law  as  we  find  it.  It  is  Insisted  by 
plaintiff  in  error  that  this  case  is  exactly  par^ 
allel  with  the  case  of  Dodge  v.  Bunels,  20 
Neb.  33,  28  N.  W.  Bep.  849.  X7poii  a  re- 
examination of  the  doctrine  of  that  case,  the 
writer  is  not  entirely  satisfied  that  |t  is 
wholly  consistent  with  the  rulings  of  the 
court  In  other  cases,  and  with  tlie  statutes. 
But  that  case  is  distinguished  from  others 
bj  reason  of  the  fact  that,  when  the  time  ar- 
lived  tor  the  ruling  of  the  district  court  in 
the  motion  for  a  new  trial,  the  attorneys  for 
the  defendant  in  error  filed  a  remittitur  at 
9449.99,  damages,  whereupon  the  motion  for 
tt  new  trial  was  overruled,  and  the  case  Is 
made  to  turn  upon  that  concession  by  the  at- 
torneys for  the  plaintiff  in  the  case  that  the 
verdict  was  to  that  extent,  at  least,  wrong. 
While  this  distinction  is  clearly  made  in  the 
opinion,  yet  ttis  the  belief  of  the  writer  tliat 
the  decision  of  that  branch  of  the  case  was 
not  in  harmony  with  the  statute,  and  the 
prior  decisions  of  this  court,  and,  should  a 
similar  case  arise.  It  should  be  overruled. 
But  this  distinction  does  not  arise  in  this 
ease,  as  no  such  concession  has  ever  been 
made  by  defendant  In  error,  and  It  will  there- 
fore not  be  discussed.  The  cases  cited  by 
plaintiff  will  be  noticed  in  the  order  of  their  • 
occurrence  in  the  reports. 

Wineland  v.  Cochran,  8  Neb.  528, 1 N.  W. 
Bep.  576,  was  where  a  trial  was  had  to  the 
district  court  In  an  equity  case,  and  after  the 
submission  of  the  evidence  Uie  cause  was 
taken  under  advisement  the  court,  until 
the  next  l«rm,  when  the  finding  was  an- 
nounced, and  decree  entered.  It  was  held 
that  the  trial  continued  until  a  decision  was 
rendered.  In  that  case  the  then  Chief  Jus- 
tice Maxwell,  in  delivering  the  opinion  of 
the  court,  said:  "In  actions  at  law.  when  a 
trial  is  had  and  a  verdict  rendered  in  the  case, 
it  has  been  held  that  exceptions  mu^t  be  re- 
duced to  writing,  andsigned  during  the  term 
at  wliich  the  trial  is  had,  even  though  a  mo- 
tion for  a  new  trial  be  made,  and  conlinaed 
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to  ttie  next  term.  The  reason  is  that  there 
is  a  Snding  in  the  case,  and  the  party  object- 
ing to  that  finding  mnot  take  the  neceasary 
*tt^  to  preaerve  his  exoeptiona  In  case  the 
motion  for  a  new  trial  is  overruled.  But 
these  reaaona  do  not  apply  in  casea  where  no 
deeiaion  is  made  at  the  term  at%rhicb  the 
trial  was  had.  In  such  case,  the  trial  may 
be  said  to  continne  antll  a  deeiaion  la  ren- 
dered;" thereby  recognizing  tiie  rule  here 
stated. 

In  Scott  T.  Waldeck.  11  Neb.  525, 10  N. 
V.  Bep.  409.  it  was  held  that  **  exceptions 
must  be  reduced  to  writing  at  the  term  at 
which  the  verdict  Is  rendered,  or  within  the 
time  flxpd  by  statutes  thereafter;"  the  rea- 
son for  the  rule  being  tliat  "the  statute  fixes 
the  time  within  which  the  exceptions  are  to 
be  reducHl  to  writing,  and  limits  it  to  40 
days  after  the  trial  term.**  But  it  was  held 
in  that  case  by  the  court  tbHt  "where  one  of 
the  errors  assigned  is  that  the  verdict  is  not 
supported  by  the  evidence,  this  court  will  ex- 
amine the  testimony  fur  the  purpose  of  de- 
termining that  fact,  and  a  bill  of  exceptions 
signed  by  the  judge  at  the  term  at  which  the 
motion  for  a  new  trial  was  overruled,  which 
contains  all  the  evidence,  will  be  considered 
for  thHt  purpose  alone." 

Deck  V.  Smith.  12  Neb.  205. 10  K.  W.  Rep. 
705,  was  where  a  judgment  was  rendered  In 
February,  1880.  Court  adjourned  aine  die, 
on  the  2l3t  day  of  the  following  March,  giv- 
ing 40  days  to  the  losing  par^  in  which  to 
rednce  his  exceptions  to  writing.  The  bill 
was  prepared,  and  served  on  the  attorney  fur 
the  other  party  on  the  24th  of  April,  who  per* 
mitted  It  to  remain  in  his  ofllce  until  the  7th 
day  of  June,  and  proposed  no  amendment. 
On  the  8th  day  of  June  the  bill  was  presented 
to  the  judge,  who  signed  it.  The  bill  of  ex- 
ceptions was  savpd  upon  the  ground  that 
there  was  no  laches  upon  the  part  of  the 
party  desiring  the  bill,  and  that  lie  served  it 
upon  the  defendant  in  error  within  the  time 
tixed  by  the  order  of  the  court;  and-  that  the 
defendant  in  error  retained  it  in  his  office, 
not  only  for  the  10  days,  but  for  a  much 
longer  time,  when  he  retiirnei  it  to  the  party 
seeking  the  settling  of  tlie  bill.  The  court 
says  in  the  opinion .  "He  cannot  close  his  of- 
Qce,  or  place  the  bill  where  It  will  be  over- 
loolced  or  forgotten,  and  thfn  plfad  his  own 
neglect  to  deprive  the  party  excepting  tjf  his 
rights." 

Fitzgerald  v.  Boilings  worth,  13  Neb.  199, 
IS  N.  W.  Eep.  209.  is  very  similar  in  its 
facts.  The  bill  of  exceptions,  with  the  ex- 
ception  of  an  exhibit,  was  properly  served 
within  the  time  Qxed  by  the  trial  court,  but 
was  retained  by  the  counsel  upon  whom  il 
was  served,  about  100  days,  when  it  was  re- 
turned to  the  plaintift  in  error.  The  court, 
in  the  opinion,  says:  "As  the  delay  in  sign- 
ing tlie  bill  was  caused  by  the  neglect  of  ttie 
defendant's  attorneys,  the  motion  must  be 
overruled." 


In  Railroad  Go.  t.  Redlck,  14  Neb.  55,  14 
N.  W.  Rep.  665,  the  cause  was  tried  to  the 
district  court,  without  the  Intervention  of  a 
jury,  on  the  1st  day  of  March,  1882,  and  a 
decision  was  rendered  on  the  10th  of  that 
month,  when  a  motion  for  a  new  trial  was 
flled  within  legal  time,  and  taken  ander  ad- 
visement by  tlie  court.  On  the  7th  of  April, 
the  court  adjoomed  Hne  dU.  At  the  next 
term  of  the  court,  and  on  the  10th  of  July, 
the  decision  was  rendered,  overruling  the  mo- 
tion for  a  new  trial,  and  time  was  given  in 
which  to  settle  the  bill  of  exceptions,  when 
court  again  adjourned  ttiru  die,  on  the  11th 
of  July.  On  the  21st,  the  bill  of  exceptions 
was  submitted  to  the  defendant  In  error  for 
correction ;  he  proposed  various  amendments, 
and  they  were  returned  with,  and  Incorpo- 
rated into,  the  bill,  which  was  signed  by  the 
judge  without  objection.  The  ooort  said: 
"Where  a  party  without  objection  proposes 
amendments  to  a  bill  of  exceptions,  thereby 
treating  the  same  as  valid,  and  makes  no  ob- 
jection to  the  same  being  signed  bythe  judge, 
he  will  waive  all  objections  to  the  time  with- 
in which  the  bill  was  presented  to  him  for 
examination  and  amendment."  The  bill  of 
exceptions  was  sustained.  Smith  v.  Kaiser, 
17  Neb.  184,  22  N.  W.  Rep.  368.  was  sub- 
stantially to  the  same  effect. 

Morebead  v.  Adams.  18  Neb.  571,  26  N. 
W.  Rep.  242,  is  not  in  point  upon  the  ques- 
tion now  under  consideration.  In  all  the 
cases  referred  to,  with  one  exception,  the 
party  presenting  the  bill  of  exceptions  to  the 
dffendant  in  error  was  within  the  time  al- 
lowed by  law,  and 'the  order  of  the  court,  and 
in  tliat  case  It  was  held  that  the  objection 
was  waived. 

The  rule,  therefore,  seems  to  be  that,  where 
a  bill  of  exceptions  is  served  within  the  time 
required  by  law,  the  party  upon  whom  it  is 
served  cannot  retain  it  until  after  the  expira- 
tion of  the  time  in  which  it  should  be  signed, 
and  thus,  by  his  own  act,  deprive  the  oppo- 
site party  of  the  bill;  and  that,  if  a  bill  is 
served  after  the  time  within  which  it  should 
have  been  served,  the  failure  to  serve  in  time 
may  be  waived;  and  that  accepting  the  bill 
and  offering  amendments  will  be  held  (o  be 
such  waiver.  This  being  true,  plaintift  in 
error  having  served  the  bill  after  the  expira- 
tion of  the  time  within  which  It  could  have 
been  legally  served,  and  not  being  in  such 
condition  as  to  be  deprived  of  any  existing 
rights,  and  no  amendment  having  been  of- 
fered or  other  act  done  which  would  amount 
to  a  waiver,  the  mere  fact  that  the  bill  was 
not  returned  within  10  days  after  Its  receipt 
— when  received  out  of  time — would  not  be 
a  waiver  of  the  default  on  the  part  of  plain- 
tiff in  error.  The  bill  of  exceptions,  having 
been  signed  after  the  adjournment  of  the 
term  at  which  the.  motion  for  a  new  trial  was 
overruled,  cannot  be  retained  for  any  pur- 
pose. The  motion  is  therefore  sustained. 
The  other  judges  concur. 
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Emebt  et  al.  v.  Cobbijt. 
(Supreme  Court  of  NOrraaka.  OoL  18, 1889.) 

COSTBIXTTS. 

Prior  to  the  year  1881  plalnUflB  in  error's 
iDteetBte  was  the  owner  of  scnool  lands  In  Gage 
county,  and  paid  taxes  thereon.  In  Janna^  of 
that  year,  defendant  is  error  notified  platntifla  in 
error  that  he  was  proceeding  to  recover  the 
amount  of  taxes  paid  upon  schoc^  lands,  under  the 
proTlsionsof  an  act  of  toe  leKisIatore  passed  before 
that  time,  for  a  coQtiniren  i  fee  of  one-half  of  what 
tie  could  recover,  and  offering  to  make  an  effort  to 
recover  the  amount  due  plaintiffs  In  error  if  tbay 
so  desired.  Receirlng  no  answer  to  his  letter  he 
soon  thereafter  addrMsed  them  to  sabstan- 
tially  the  same  effect.  They  telegraphed  him  to 
proceed,  providing  he  would  do  so  for  a  fee  of  10 
per  cent,  upon  the  amount  recovered.  He  an- 
swered hy  telegraph,  declining  their  offer,  but  soon 
thereafter  wrote  them  a  letter  saying  that  he  was 
not  in  a  position  to  dictate  terms,  ana  that  be  had 
Included  their  claim  with  others  Id  his  hands  for 
oollecUoo,  and  had  presented  It  to  the  county 
board.  Subsequent  to  that  time  he  frequently 
notified  them  of  the  proceedings  which  be  was 
taking,  and  finally  of  bis  success  in  recovering  the 
money  from  the  county.  No  objections  were  made 
hy  them  to  his  action,  although  they  were  at  all 
umes  adrlsed  of  the  efforts  bang  made  him  In 
their  behalf.  In  an  action  Instituted  by  him  for 
one-half  of  the  amount  recovered  of  the  county.  It 
was  held  that  the  evidence  fully  justliSed  the  flud- 
iog  of  the  district  court  that  he  was  entitled  to  10 
per  oent.  of  the  amount  recovered,  and  a  Judgment 
to  that  effect  was  affirmed. 
iSyUabua  by  the  CourL) 

ffazUtt  <fr  Bates,  for  plaintifib  In  error.  J. 
E.  Cobhity,  pro  m. 

Uebsb,  C.  J.  This  Is  a  proceeding  in  er- 
ror to  the  district  court  of  Gage  county.  The 
action  WHS  in  replevin  against  the  county 
cleik'of  said  county  for  the  possession  of  a 
county  warrant  for  the  sum  of  ^426.27,  in 
favor  of  the  estate  of  Hugh  M.  Cross,  de- 
orased,  held  by  the  olerk  for  delivery  to  the 
executors  of  said  estate,  as  due  it  upon  a 
clai  m  previously  allowed,  and  which  had  been 
duly  signed  by  the  county  clerk  and  the 
chairman  of  the  county  board.  After  the  in- 
stitution of  the  suit,  the  executors  of  the  es- 
tate of  Cross  appeared  and  made  application 
to  be  madedefendants.and  filed  their  answer, 
datining  the  possession  of  the  warrant,  as 
against  both  the  clerk  and  defendant  in  er- 
ror. The  cleik  disclaimed  nil  interest  In  the 
property,  and  the  contest  in  the  district  court 
was  between  plaintiffs  in  error  and  the 
Crosses,  each  claiming  the  right  to  possession 
of  the  warrant.  A  trial  was  had  to  the  dis- 
trict court  without  the  interventionof  a  Jary, 
and  which  resulted  in  a  finding  that,  "at  the 
cummen cement  of  the  suit,  the  plaintifC,  J. 
E.  Cobbey,  was  entitled  to  the  warrant  re- 
plevied, and  that  such  right  of  possession  is 
.  of  the  value  of  ^43.86,  and  that  the  value  of 
the  property  replevlMl  is  of  the  value  of 
S438.67;  that  defendHnts  are  entitled  to  said 
property  subject  to  plaintiflr*8  right  of  posses* 
sion ;  the  right  of  defendants  is  of  the  value 
of  •394.81." 

By  the  Issues  presented  to  the  district 
court,  tite  question  as  to  the  right  of  defend- 
ant in  error  to  maintain  replevin  as  against 
the  clerk  is  eliminated  from  tlie  case,  and  the 


only  question  presented  is  whether  or  not  the 
executors  of  the  estate  of  Cross  were  indebt* 
ed  to  defendant  In  error  in  any  sum  for  serv- 
ices alleged  to  have  been  rendered  in- procure 
ing  the  allowance  of  the  claim  against  the 
county,  and  the  issuance  of  the  warrant,  as 
it  must  probably  be  c(mceded  that,  if  suchin* 
debtedness  did  exists  defendant  in  error 
would  be  entitled  to  an  attorney's  lien  under 
the  provisions  of  section  8,  c.  7,  Comp.  St. 
1887,  as  against  the  Crosses,  who  are  the  real 
plaintiffs  in  error.  There  is  no  proof  in  the 
record  that  there  was  any  express  con  tract  of 
employment  made  between  the  parties  in 
direct  terms.  But  it  was  contended  by  de- 
fendant in  error  upon  the  trial,  and  is  so 
contended  here,  that,  from  the  oarrnspond- 
ence  between  the  parties,  and  the  action  sub- 
sequently taken  by  them,  a  contract  is  im- 
plied, and  that,  under  such  implied  contract, 
defendant  in  error  performed  the  services, 
which  were  actually  rendered  by  him,)  and 
or  which  plaintiffs  in  error  are  legally  imund 
to  pay.  It  appears  from  the  evidence  that  on 
the  26th  day  of  July,  1884,  defendant  in  er- 
ror wrote  pJatntifls  in  error  a  letter,  calling 
thei  r  attention  to  the  fact  that  the  legislature 
of  this  state  had  passed  an  act  providing  for 
the  repayment  by  the  counties  of  a  portion  of 
the  taxes  paid  upon  school  lands  within  the 
state,  and  of  which  plaintiffs  in  error's  tes- 
tator had  considerable  quantity  in  Qage 
county,  and  offering  to  collect  from  the  coun- 
ty the  amount  due  plaintiffs  in  error,  for  a 
contingent  fee  of  one-half.  To  this  letter  no 
response  was  made  by  plaintiffs  In  error,  and. 
on  the  9th  of  the  following  January,  he 
wrote  again,  nailing  attention  to  the  matter, 
and  saying  that  he  proposed  Aiing  other 
claims  against  the  county  on  the  following 
Tuesday,  and  that  if  plaintiffs  in  error  de- 
sired him  to  Include  their  claim,  to  telegraph 
him.  In  response  to  this  letter,  the  following 
dispatch  was  sent  by  plaintiffs  in  error,  and 
received  by  defendant  in  error:  "Jersey- 
ville.  Illinois,  January  12th,  1885.  J.  £. 
Cobbey,  Beatrice,  Nebraska:  Go  on,  pro- 
vided your  fees  shall  not  exceed  10  per  cent, 
of  the  amounk  collected.  A.  W.  Cross." 
To  tills,  defendant  in  error  replied  by  tele> 
graph:  "January  12th.  1885.  Cannot  take  the 
claim  on  your  terms.  J.  £.  Cobbrt."  No 
communication,  either  verbal  or  written,  was 
afterwards  made  by  plaintiffs  in  error  to  dfr- 
fendant  In  error.  On  the  13th  day  of  Janu- 
ary, 1885.  defendant  in  error  ngaln  addressed 
a  letter  to  plaintiffs  in  error,  declining  to  ao< 
oept  their  proposition,  saying  that  he  had 
maile  liis  application  to  the  county  board,  and 
that  they  had  taken  his  demand  for  special 
levy  under  advisement,  but  that  he  might 
yet  get  their  claim  in  by  stipulation,  if  so 
desired,  and  if  it  was  their  wish  to  have  \t 
included,  to  telegraph  him.  Again,  on  the 
27th  day  of  January,  be  wrote  them  that  at 
the  last  mtiment,  Iwfore  filing  the  claims  for 
his  other  clients,  he  had  included  theirs,  and 
that  the  commissioners,  after  considering  the 
mtitter  for  some  days,  had  made  an  estimate 
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of  one-hidf  mill  to  Inert  the  claims  so  flled; 
that  he  did  not  like  to  leave  their  claim  on- 
provided  for,  lest  It  should  be  lost,  and  bo 
pat  It  in,  fwrtng  tbey  might  not  have  re- 
eeiTi>d  hts  letter.  In  Uils  letter  he  says:  "I 
think  I  should  have  the  same  fee  from  yon  as 
from  the  others,  but  am  not  now  in  position 
to  dictate  terms,  as  I  whs.  Send  me  your  re- 
ceipts at  once,  as  Ui«y  must  be  filed  with  the 
eomrolssionera.  I  will  prepare  affidavits  for 
you."  Again,  on  the  17tb  of  April  of  the 
same  year  he  addressed  them  a  letter,  say- 
ing that  he  had  called  at  the  bank  to  get  tax 
receipts  from  the  bank,  and  thnt  he  had 
been  told  that  plaintiffs  In  error  talked  of 
sending  theirs,  and,  as  he  had  not  received 
them,  he  suggested  that,  if  theywould  profit 
by  work  alretidy  done,  tli^  should  send  them 
at  once.  This  suggestion  was  also  repeated 
on  a  postal  card  of  April  SOtli.  On  May  10th, 
he  again  wrote  them  in  r^ard  to  the  claim, 
saying  that  the  levy  of  taxes  was  exhausted 
before  tlieir  claim  was  readied;  but  that  h9 
would  have  anuthpr  levy  made,  and  would  get 
It  in  time,  though  it  would  CHiise  a  delay  of 
nearlytwo  years.   On  the  20th  day  of  April, 

1886,  he  agiiin  wrote  them.  Informing  them 
tliHt  the  claim  had  been  allowed  for  the  som  of 
$426.27.  Hnd  that,  under  their  agreement, 
the  fees  would  be  9213.13.  and  asking  direc- 
tion Hs  to  how  the  matter  sboold  be  closed 
up. — wliether  by  sending  them  the  warrant, 
and  they  sending  him  the  money,  or  whether 
he  should  deduct  the  fees  out  at  the  warrant 
when  collectwl,  which  would,  be  some  little 
time  in  the  fotnre.   On  the  8th  day  of  Jnly, 

1887,  he  wrote  them  that  he  had  finally  suc- 
ceeded In  getting  the  matter  closed  up,  and 
that  the  warrant  was  ready  for  delivery,  but 
that  the  clerk  claimed  that  he  had  a  lien  on  it 
for  97  for  recording  done  for  them,  and  re- 
fused to  let  him  have  it;  and  that  he  had  in- 
stituted an  HCtlon  for  its  possession.  He 
again  stated  his  demand  for  fees  to  bef21S« 
None  of  these  letters  were  answered  by 
plfdntiffii  in  error,  althougli  tbey  were  all  re- 
ceived by  them,  and  are  attached  totheirdep- 
osltion  as  exhibits. 

By  this  It  conclusively  appears  that  de- 
fendant in  error  wns  instructed  by  plaintiffs 
in  error  to  proceed  with  the  demand  against 
the  county,  but  upon  condition  that  he  would 
transact  the  business  for  10  per  cent,  of  the 
amount  actually  received  by  him.  He  at 
first  declined  to  enter  Into  this  agreement, 
but  In  his  letter  of  January  27,  1885,  a 
part  of  which  we  have  hereinbefore  quoted, 
he  clearly  gave  them  to  understand  that  he 
was  proceeding  In  the  case  in  their  behalf, 
and  was  not  in  a  position  to  insist  upon  the 
full  fee  whioh  he  had  previously  demsnded; 
that  no  objection  was  made  to  this  by  plain- 
tiffs in  error,  and  th^t  they  allowed  him  to 
proceed  to  the  final  settlement  of  the  busi- 
ness, knowing  that  they  had  directed  him  to 
do  so  upon  the  terms  contained  in  their  dis- 
patch. Had  they  not  been  willing  for  him 
to  BO  proceed.  It  was  their  duty  to  have  noti- 
fied him  at  onoe,  upon  being  informed  of  his 


a(Alon.  This  evidenoe  was  amply  sufficient 
to  sustain  the  finding  of  the  disMct  court, 
and  to  warrant  the  renditim  of  the  jud^ent 
entered.  It  was  olesrly  insufficient  to  sos- 
tain  a  finding  and  judgment  in  favor  of  d^ 
fendant  in  error  for  the  full  som  of  I^IS, 
claimed  by  him,  but  was  ample  proof  of  the 
proposition  made  by  plaintiffs  tn  error,  and 
of  its  Anal  acceptance  by  defendant  in  error, 
and  the  rendering  of  the  services  by  him  with 
their  knowledge  and  consent  under  such  ao> 
oeptance.  After  having  submitted  the  prop- 
osition made  by  them,  and  having  been  lo- 
torracd  that  defendant  in  error  was  proceed- 
ing to  the  transaction  of  the  business  in  their 
behalf,  If  they  did  not  desire  his  services, 
they  should  have  notified  htm  that  the  offer 
contained  in  their  dispatch  had  been  with- 
drawn, and  that  they  did  not  desire  him  to 
proceed.  Instend  of  doing  so,  however,  they 
silently  permitted  him  to  go  on,  knowing  9t 
all  times  what  he  was  doing,  for  he  kept  them 
fully  apprised  of  the  fact,  and,  as  the  sequel 
shows,  werequlte  willing  toreeelvethe  bene- 
fit of  his  labor.  The  finding  and  judgment 
of  the  district  coort  was  right  and  is  affirmed. 
The  other  judges  conenr. 


SrSBLiB  0t  Ol.  9.  Gocw  St  ol. 
(Supreme  Court  of  JFdmuaia.  Oet  15, 188B.} 

FRkVUVLBST  CO!TVITi.VCBS. 

1.  A  deed  not  fraudulent  at  fint,  may  beoome 
so  atterwardB,  by  being  ooooealed,  or  not  pursued, 
b7  which  meBDs  creditors  have  been  drawn  In  to 
lend  their  money.  HUdretb  v.  Sands,  8  Johns. 
Cb.85. 

2.  Upon  the  faots  stated  In  the  opinion,  held. 
that  tbe  first  set  of  conveyances  therein  referred 
to,  though  not  fraudulent  at  first,  became  so  after- 
wards by  being  withheld  from  the  records. 

8.  Held,  alao,  that  the  second  deed  of  the  farm 
therein  referred  to  should  be  udMld  to  the  extrak 
of  the  money  aotnally  advanoea  and  psid  by  R.  O. 
to  A.  F.  C. 

4.  Held,  fuTOier,  that  the  deed  of  the  home 
stead  from  R.  C-to  A.  P.<V,-uader  the  facta  and 
dronmstances  of  tbe  ease,  oonld  not  be  deemed  a 
oonslderatioa  to  the  extent  of  the  value  of  theaame 
for  the  ooDveyanoe  of  the  farm,  by  A.  P.  C. 

It.  There  beinff  no  evidenoe  of  the  value  of  the 
estate  In  reminder  to  be  vested  In  the  heirs  of  the 
bolder  of  the  general  tlUo  to  s^d  homestead,  upon 
the  death  of  the  survivor,  as  between  husband  and 
wife,  the  same  will  not  be  considered  as  adding  to 
the  other  oonsideraticn  for  the  ocmvayanoeof  tiw 
farm. 

(aytlabut  by  the  Court.", 

5.  ff.  StuU,  R,  B.  Nondlt  and  /.  W.  Jfiv 
Loudt  for  appellants.  7.  O,  HobberU  and 
A,  /.  Svantt  for  ai^llees. 

OoBB,  J.  This  cause  was  appealed  from 
the  judgment  of  the  district  court  of  Butler 
county  UytlieFIrstNational  Bankof  »ewwd, 
Samuel  H.  Steele,  and  David  Belsley,  wlio 
exhibited  their  creditors'  bills  in  tlie  court  be- 
low, agHinst  Archibald  F,  Coon  and  Rebecca, 
his  wife,  Frank  B.  Coon,  a  minor,  and  J.  G. 
Ross,  setting  up  that  on  August  22,  1884, 
Archibald  F.  Coon  was  the  owner  of  the  S. 
W.  ^  of  section  30.  township  15  N.,  range  S 
£.  of  the  sixth  F.  M.,  of  record  in  his  name 
in  said  county,  that  with  William  H.  West- 
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over  HDd  J.  Robert  Williams  he  executed  Iifs 
promissory  note  to  said  bank  for  $1,500,  due 
October  22,  1884.  with  10  per  cent,  interest; 
that  credit  for  aaid  loan  was  given  them  on 
the  faith  of  said  Coon  being  the  owner  of 
■aid  real  property;  that  on  Kovember  17, 
1885,  aaid  bank  recovered  judgment  on  said 
note  against  tlie  makers  in  the  district  court 
of  Seward  county,  Neb.,  for  the  sum  of 
•1,660  and  89.53  oosta,  with  interest  thereon 
at  10  per  cent,  per  annum  from  the  date  of 
judgment,  which  remains  unpaid;  that  on 
June  29,  1886,  a  transcript  of  said  judgment 
was  Died  in  the  district  court  of  Butler  coun- 
ty, and  execution  was  issued  against  said 
Goon,  which  was  duly  served,  and  returned 
"nulla  bona,"  but  was  levied  upon  said 
land;  that  on  June  24, 1878,  the  government 
of  the  United  States  patented  said  land  to 
said  Coon;  that  on  October  13,  1884,  said 
Coon,  and  his  wife,  Rebecca,  without  con- 
sideration, and  with  Intent  to  defraud  the 
First  National  Bank  of  Seward,  and  other 
creditors,  pretended  to  convey  said  land  to 
Jacob  G.  Boss,  witli  like  intent  on  bis  part, 
who,  without  consideration,  and  for  like  pur- 
poses, pretended  to  convey  said  land  to  Re- 
becca Coon  and  Frank  R.  Coon;  that  at  the 
time  of  such  fraudulent  conveyances  Archi- 
biild  F.  Coon  was  indebted  to  various  cred- 
itors.  86,000t  and  the  judgment  debtors, 
Westover  and  Williams,  were  entirely  insolv- 
ent, the  latter  being  out  of  tlie  state,  and  a 
fugitive  from  justice;  that  Archibald  F.  Coon 
has  no  other  property  except  said  land,  which, 
if  free  of  incumbrance,  and  with  an  uncloud- 
ed title,  is  worth  about  68,000,  out  of  which 
said  Judgment  can  be  made,  but  which,  by 
reason  of  said  fraudulent  conveyances,  could 
not  be  sold  to  satisfy  the  same;  with  prayer 
that  the  conveyances  tw  set  aside,  and  for 
general  and  complete  relief.  The  bill  of 
Samuel  H.  Steele  represents  his  judgment 
(by  proceedings  in  att^ichment  commenced 
October  25,  1884)  against  Archibald  F.  Coon 
and  William  H.  Westover  for  the  sum  of 
•1,535.66,  with  interest  at  10  per  cent,  per 
annum,  rendered  in  the  district  court  of  But- 
ler county,  Decembers,  1884,  and  levied  up- 
on tlie  same  property,  with  prayer  for  like 
relief.  That  of  David  Belsley  represents  his 
judgment  against  Archiljald  F.  Coon  and 
William  H.  Westover  for  the  sum  of 
•i,264.'30.  on  note  made  by  the  parties,  Au- 
gust 12.  1884,  for  $990.  with  interest  at  10 
per  cent,  per  annum,  rendered  in  the  district 
court  of  Butler  county,  June  6,  1887,  wit li 
prayer  for  like  relief.  The  record  of  the 
judgment  of  Sumner  &  Co.  on  note  of  West- 
over,  Williams,  and  Coon,  dated  April  22, 
1884.  for  •2,000.  at  10  per  cent,  interest,  in 
district  court  of  Butler  countv,  June  6, 1887, 
for  the  sum  of  82,633.33  and  824.83  costs, 
was  filed  in  the  case  as  lien  against  the  real 
estate  in  the  creditors'  bills  herein. 

The  defendants  answered,  setting  up  that 
on  October  13. 1884.  A.  F.  Coon  and  Rebecca, 
as  liuaband  and  wife,  executed  and  delivered 
certain  deeds  of  conveyance  of  said  land  to 


J.  G.  Boss  at  the  special  instance  and  request 
of  Rebecca.  That  the  same  were  made  in 
good  faith,  and  for  the  valuable  consideration 
of  84,000,  and  on  March  27.  1883,  the  land 
was  deeded  by  Rebecca  Coon  and  said  Ross 
to  Kebeoca  Coon  and  Frank  R.  Conn  Jointly. 
That  Itobecca  Coon  unintentionally  failed  to 
have  her  deeds  recorded,  and  the  same  be- 
came lost  without  the  intention  of  delaying 
or  defrauding  the  creditors  of  A.  F.  Coon,  or 
aiding  him  to  contract  future  indebtedness. 
That  at  the  time  of  said  cooveyancee  to  Ross, 
and  by  him  to  Rebecca  and  Frank  R.  Coon, 
defendant  A.  F.  Goon  was  not  indebted  to 
any  peiwu  or  persons,  and  did  not  after  that 
time  become  indebted,  on  bis  own  account, 
or  that  of  either  of  the  defendants,  or  of  any 
otiier  person  in  whom  be  was  pecuniarily  In- 
terested; and  all  of  the  debts  contracted  after 
the  execution  of  said  conveyances  were  se- 
curity debts  for  others,  from  which  the  de- 
fendant A.  F.  Coon  neither  received,  nor  was 
promised,  nor  expected  any  consideration  for 
himself  or  any  other  person;  and  the  judg- 
ment which  the  plaintifTs  recovered  and  hold 
against  him  is  a  security  debt,  for  which 
these  defendants,  nor  either  of  them,  received 
any  conslderaiion  wtiatever.  That  the  debt 
so  contracted  to  the  plaintiffs,  as  well  as  all 
other  debts  which  A.  F.  Coon  may  now  owe 
as  security  for  others,  were  contracted  witli- 
ont  the  knowledge  or  consent  of  the  co-de- 
fendants, or  either  of  them.  It  is  further 
set  np  that  at  the  time  A.  F.  Coon  firat  con- 
veyed the  land  to  Boss.  Rebecca  Coon  was 
his  wife,  and  the  conveyances  were  made  for 
the  express  purpose  of  being  reconveyed  to 
the  wife  and  her  son,  Frank  R.  Coon.  At 
the  time,  and  prior  thereto,  Rebecca  Coon 
was  the  owner  of  lots  1, 4,  and  5,  in  block  47. 
In  David  City,  which  were  of  the  value  of 
81.600,  purchased  by  her  of  one  Rolph.  with 
her  own  money,  from  her  father's  estate,  in 
the  month  of  June,  I88I.  That  as  part  con- 
sideration for  the  land  in  controversy,  on 
March  27.  1883,  she  conveyed  said  town  lots 
to  Ross,  to  be  conveyed  to  A.  F.  Coon,  which 
was  executed  on  the  same  day.  That  as  a 
further  consideration  for  the  land  she  paid 
A.  F.  Coon,  on  the  same  day,  the  sum  of 
8850,  and  as  a  further  consideration  she  dls- 
ctiarged  and  released  A.  F.  Coon  from  an  ob- 
ligation and  debt  which  was  owing  by  faiin 
to  her  of  81,700,  contracted  as  follows*  in 
cash:  In  the  year  1867,  8500;  in  the  year 
1872,  8100;  In  the  year  1876.  8100;  in  the 
year  1880,  8500:  in  the  year  1883.  8168; 
which  sums  were  received  from  ber  father's 
estate,  and  were  loaned  by  her  to  A.  F.  Coon 
under  an  agreement  between  them,  at  said 
times,  that  the  same  should  be  repaid.  It  la 
also  set  up  that  the  deeds  and  conveyances 
made  on  the  l3th  of  October,  1884,  by  the  de- 
fendants, conveying  the  land  In  controversy, 
were  so  made  in  lieu  and  place  of  those  of 
March  27. 1883,  which  had  beiome  lost.  De- 
fendants deny  all  allegations  of  fraud,  and 
deny  that  A.  F.  Goon  was  the  owner  of  the 
land  in  coniroveray.  at  the  time  of  signing 
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tbe  note  <yi  which  the  plutntiffb*  Jndgmenta 
are  based,  or  that  the  land,  at  Uiat  time,  was 
standing  in  his  name;  with  prayer  for  com- 
plete  discharge  from  the  oompluinta  of  tbe 
petitioner's  bilL 

The  Ftist  National  Bank  of  Sewnnl  maile 
reply,  denying  the  allegHtions  of  the  defend- 
ants' answer,  except  that  the  deeds  mentioned 
were  executed  March  27, 1883,  and  that  those 
of  October  IS,  1884,  were  in  lieu  of  those  of 
March  27, 1883,  and  that  defendant  Coon  was 
a  surety  on  the  note  tatten  by  plaintiffs,  on 
which  tbe  judgment  Is  lused;  and  avers  that 
the  defendants,  by  reason  of  their  failure  to 
place  on  record  in  Uutler  county,  Neb.,  the 
deeds  alleged  to  have  t>een  made  March  27, 
1883,  until  long  after  contracting  tbe  in- 
d6btedn«!8S  to  plaintiff,  whloti  was  conlracted 
upon  the  lesponsibility  of  A.  F.  Coon,  and 
upon  the  faot  that  the  title  to  the  land  men- 
tioned stood  in  his  name,  upon  which  the 
plaintiff  relied  tliat  be  was  the  owner  thereof, 
and  bad  no  means  of  knowledge  that  A.  F. 
Ooon  bad  ever  made  tbe  deeds  of  date  March 
27,  1888,  as  statt^d  in  tbe  answer;  and  by 
reason  of  the  fraudulent  acts  of  the  defend- 
ants in  negligently  and  carelessly  withhold- 
ing from  tbe  records  the  deed  of  March  27, 
If^, — are  estopped  from  claiming  any  rights 
whatever  under  said  deeds,  or  any  interest  In 
•aid  land  as  against  tbe  plaintiffs. 

The  answer  of  defendants  to  the  bills  of 
Steele  and  Belsley  were  of  the  same  tenor 
and  defense  as  that  stated  in  tbe  case  of  the 
bank;  that  of  the  minor  defendant,  Frank 
B.  Coon,  was  by  guardian  ad  litem. 

There  was  a  stipulation  by  the  parties  in 
the  court  below  that  the  several  cases  of  the 
First  National  Bank  of  Seward,  Samuel  H. 
Steele,  David  Belsley,  and  Sumner  &  Co. 
against  Aroi)lbald  F.  Coon  and  others  shall 
be  consolidated  for  the  purposes  of  trial  and 
tbednai  determination  of  tbe  rights  of  the 
several  parties  us  of  the  14th  of  July,  1887. 
That  in  case  of  Sumner  A  Co.  and  Belsley 
the  defendants  shall  answer  as  of  that  date, 
to  the  same  effect  as  in  the  cases  of  the  Iwnk 
and  of  Steele,  and  replies  In  all  cases  shall  be 
to  tbe  effect  of  that  in  the  case  of  the  bank; 
and  that  tbe  parties  in  each  case  may  sever- 
alir  object  to  all  testimony  offered  as  to  com- 
petency and  relevancy,  the  same  as  if  taken 
separately,  with  other  speciitl  provisions  as  to 
tlie  equal  terras  in  the  several  cases  npon 
which  the  merits  of  each  shall  be  considered 
and  adjuillcated,  not  deemed  necessary  to  be 
further  set  out,  the  agreement  to  l>e  filed  and 
treated  as  a  part  of  tbe  record  of  the  console 
Mated  case  as  a  general  stipulation  dated 
February  9,  1888.  There  wad  a  trial  to  the 
court  under  the  terms  of  this  stipulation, 
with  findings  for  all  the  defendants,  and 
Judgment  that  the  consolidated  case  and  the 
several  actions  upon  which  it  is  founded  be 
dismissed  at  the  costs  of  the  plaintiffs,  and 
tliat  the  title  to  tbe  land  in  the  petitions  de- 
scribed be  forever  quieted  and  settled  in  tbe 
defendants  Bebecca  Coon  and  Frank  U.  Coon 
jointly. 


It  appears  from  the  bill  of  exceptions  that 
on  tlie  27th  day  of  March,  1888,  and  for  a  long 
time  prior,  thedefendants  Aruhibald  F.  Coon 
and  Uebecca  Coon  were  husband  and  wife, 
and  that  the  defendant  Frank  Coon  was  their 
infant  and  only  child.  Archibald  F.  Ooon 
was  the  owner  of  a  farm  adjoining  David 
City,  consisting  of  about  160  acres  of  im- 
proved land  of  the  value  of  C5,285.  Be- 
becca Coon  was  the  owner  of  a  liomcstead 
in  David  City,  consisting. of  three  city  lots, 
on  which  was  a  dwelling-house  and  appur- 
tenances, which  were  used .  and  occupied 
by  all  of  tbe  above-named  defendants  as 
their  family  homestead.  The  oconpation  of 
Archibald  F.  Coon  was  ttiat  of  United  States 
postmaster  at  David  City,  and  he  was  not  in  - 
debted.  Bebecca  Goon,  after  her  intermar^ 
riage  with  Archibald,  liad  received  from  het 
father,  during  ills  life,  and  from  bis  ndmln* 
Istratorsafter  his  death,  at  sundry  times,  and 
in  various  amounts,  the  aggregate  sum  of 
about  e4>000.  About  $l,8fiO  of  this  money 
she  iiad,  at  sundry  times,  and  in  different 
amounts,  loaned  to  her  husband,  tbe  said 
Archibald,.  ftl,650  of  wliich  she  had  invested 
in  the  purchase  of  the  homestead  In  David 
City,  occupied  by  the  family  as  above  stated, 
and  about  $500  of  which  she  then  had  in  pos- 
session. It  also  appears  that  at  the  said  date 
Archibald  F.  Coon  and  Ketiecca  Coon  exe- 
cuted a  deed  to  tbe  defendant  J.  G.  Boss  o( 
thefarm  above  referred  to.  and  Boss  executed 
a  deed  of  the  same  property  to  Bebecca  Coon 
and  Frank  Coon,  the  minor.  At  the  same 
time  Bebecca  Ooon  and  Ai*chibald  F.  Coon 
executed  to  said  J.  G.  Boas  a  deed  of  the 
homestead  above  referred  to.  and  Boss  ex» 
cuted  a  deed  of  the  homestead  to  Arciiibiild 
F.  Ooon.  These  deeds  were  all  placed  by  the 
attorney  who  draughted  them  into  the  handa 
of  Bebecca  Ooon.  .  They  were  none  of  them 
ever  recorded.  On  the  12th  day  of  August. 
1884.  Archibald  F.  Coon,  together  with  one 
J.  Bobert  Williams,  and  as  surety  for  him, 
executed  and  delivered  to  the  Flatte  Valley 
Bank  a  promissory  note  for  the  sum  of  $990, 
due  the  1st  day  of  September  tiext  thereafter. 
On  the  1st  day  of  October,  1884.  he,  together 
with  said  J.  Bobert  Williams  and  one  W.  H. 
Westover,  and  as  surety  for  them,  executed 
and  delivered  to  Samuel  H.  Steele  a  promis- 
sory note  for  $2,000,  doe  30  days  from  said 
date.  On  the  22d  day  of  April,  1884,  be,  to- 
gether with  Westover  and  Williams,  and  as 
surety  for  them,  executed  and  delivered  to 
Sumner  &  Co.  a  promissory  note  for  $2,000, 
due  30  days  from  said  date;  and  on  the  22d 
day  of  August,  1884,  he,  together  with  said 
J.  Bobert  Williams  and  W.  H.  Westover,  and 
as  surety  for  them,  executed  and  delivered  to 
the  First  National  Bank  of  Seward  a  prom- 
iitsory  note  for  $1,500,  due  on  the  2'2d  day  of 
October,  1884.  These  notes  were  afterwards 
reduced  to  judgmfnt  by  the  respective  hold- 
ers thereof  as  against  t)ie  said  Archibald  F. 
Coun,  and  which  judgments  ate  soa>rhtto  be 
enforced  by  the  respective  creditors'  tiiils  in 
this  action.   Tbe  note  to  the  I'iatte  Valley 
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Bank  pRSsed  tnto  the  hands  and  becanoe  the 
property  of  the  plaintiff  David  Belsley.  It 
further  Hppears  that  Bome  time  between  the 
1st  and  13th  days  of  October,  lBd4,  the  said 
J.  Hobert  Wliliama  and  W.  H.  Westover, 
who  were  engaged  in  bnsiness  as  copaitners. 
under  the  firm  name  and  style  of  Westover 
&  Williams,  failed  in  business,  became  and 
were  insolvent,  and  one  of  them  absconded. 
Tliereupon  some  of  the  said  creditors  b^gan 
to  press  the  said  Archibald  1^.  Coon  for  pay- 
ment. It  further  appears  that  on  the  ISth 
day  of  October,  1884.  Archibald  F.  Coon  and 
Rebecca  Goon  executed  anotlier  deed  to  J.  G. 
Ko3s  or  the  said  farm,  and  Koes  executed 
another  deed  of  the  same  property  toBebecca 
Coon  and  ITrank  Coon.  At  the  snme  time 
Rebecca  Coon  and  Archibald  F.  Coon  exe< 
cuted  to  said  J.  Q.  Ross  another  deed  of  the 
homestead,  and  Ross  executed  another  deed 
of  tlie  homestead  to  Arcbil>ald  F.  Coon.  All 
of  these  lust- mentioned  deeds  were  immedi- 
ately placed  upon  record.  After  the  record- 
ing of  the  above  conveyances.  Arehibald  F. 
Goon  had  no  property  standing  in  his  name 
out  of  which  the  said  judgments,  or  any  of 
them,  could  be  made  or  collected.  •>. 

It  is  one,  though  not  the  principal,  ground 
of  contention  on  the  part  of  the  defendants 
that  the  case  turns  upon  the  consideration  of 
the  conveyances  made  on  the  27th  day  of 
March,  18ti<J,  and  that,  as  at  that  time  thede- 
fendant,  Archibald  F.  Coon.  Wiis  not  indebt- 
ed to  any  one,  and  especially  not  indebted  to 
any  or  either  of  the  plaintifTs.  imd  did  not 
propose  or  contemplate  entering  upon  or  en- 
gaging In  any  hazardous  enterprise,  and  es- 
pecially not  those  which  resulted  in  the  in- 
debtedness upon  which  plaintiffs'  judgments 
were  rendered,  that  the  conveyance  of  the 
farm  made  on  that  dHy,..even  if  volnntary 
and  without  oonsidenition,  was  not,  nor  could 
have  been,  fraudulent.  Theothpr  and  prin- 
cipid  ground  is  applicable  to  l>oth  seta  of  con- 
veyances,—that  Rebecca  Coon  vfusHb'onafide 
creditor  to  the  extent  of  about  $1,900  for 
money  actually  loaned  to  him  by  her,  which 
she  had  received  from  tier  father  and  from 
her  father's  estnte;  that  this  indebtedness, 
together  with  C500,  which  she  then  had  in 
hand,  derived  also  from  her  father's  estate, 
and  which  she  paid  to  Archibald  F.  Coon  on 
tbe  day  of  tbe  execution  of  the  first  set  of  deeds, 
and  the  homestead,  which  was  worth  and  hud 
actually  cost  her  $1,650,  and  was  conveyed 
to  Archibidd  F.  Coon  as  for  that  sum,  as  a 
considerHtion,  constituted  a  full  and  fair  con- 
sideration for  the  conveyance  of  the  farm 
from  Archibald  F.  Coon  to  Rebecca  Goon  and 
Frank  Coon.  So  that,  as  to  the  last  set  oC  con- 
veyances, although  at  the  date  of  their  exe- 
cution Archibald  F.  Coon  had  incurred  the 
obligations  upon  which  the  several  plaintiffs' 
judgments  were  afterwards  rendered,  as  none 
of  tlie  Hens  had  then  attached,  the  convey- 
ance of  the  farm  was  free  from  fraud  either 
in  fHCt  or  in  law.  Neither  of  the  convey- 
ances of  the  farm  can  be  upheld  as  a  volnn- 
tary conveyance, —the  second  conveyance  fur 


the  obvious  reason  that  at  Its  date  tbe  gran- 
tor, Archibald  F.  Coon,  had  already  incurred 
the  obligations  upon  and  for  which  the  sev- 
eral judgments  of  the  plaintiffs  were  after- 
wards rendered  agiiinsl  him;  and  the  first 
conveyance  for  the  reason  that  the  deed  was 
in  law  concealed,  and  not  pursued,  in  not  be- 
ing placed  upon  record  in  the  due  and  ordi- 
nary course  of  business  in  like  transactions, 
nor  UDtil  after  the  incurring  of  the  obliga- 
tions by  the  grantor,  which  are  now  sought 
to  be  enforced  against  said  farm;  indeed, 
never  was  recorded.  *'A  deed  not  fraudu- 
lent at  first  may  become  so  afterwards,  by 
being  concealed,  or  not  pursued,  by  which 
means  creditors  have  been  drawn  in  to  lend 
their  money."  Hildreth  v.  Sands,  2  Johns. 
Ch.  85.  "A  deed  concealed  from  the  public, 
the  grantor  remaining  in  possession  and  ac- 
quiring credit  on  tbe  strength  of  his  supposed 
ownership  of  the  property,  is  fraudulent." 
Barker  v.  Barker's  Assignee,  2  Woods,  87. 
In  addition  to  cases  cited  in  the  brief  of 
counsel  for  app^aots,  see,  also.  Sexton  v. 
Wheaton.  8  Wheat.  229;  Worseley  v.  De- 
mattos.  1  Burrows,  467;  Leukener  v.  Free- 
man, Freem.  Ch.  236.  But  tbe  conveyance 
of  tlie  farm,  made  on  thelStbday  of  October. 
1884.  will  be  upheld  to  the  extent  of  the  act- 
ual consideration  which  passed  therefor  t>e- 
tween  the  Coons,  husband  and  wife.  In  the 
case  of  Aultniau  v.  Obermeyer,  6  Neb.  260, 
this  court,  in  the  opinion,  said:  "Transac- 
tions between  husband  and  wife,  in  relation 
to  the  transfer  of  property  from  one  to  the 
other,  by  reason  of  which  creditors  are  pre- 
vented from  collecting  their  just  dues,  wilt 
be  scrutinized  very  closely,  and  the  bona  ficM 
of  such  transactions  will  have  to  be  estab- 
lished beyond  question  in  order  to  be  b<is- 
tained  by  a  court  of  equity."  Said  CHse  was 
cited,  and  the  above,  from  the  opinion,  quoted 
in  the  opinion  in  the  case  of  Bank  v.  Bart- 
lett.  8  Neb.  319, 1  N.  W.  Htup.  145, 199,  and  to 
the  quotation  is  added:  "The  reason  is  that 
there  is  such  a  community  of  interest  be- 
tween husband  and  wife  that  snch  transfers 
are  often  resorted  to  for  the  purpose  of  with- 
drawing the  debtor's  property  from  the  rearh 
of  his  creditors,  and  preserving  it  for  his  own 
use.  Therefore,  in  a  contest  between  the 
wife  and  tlie  creditors  of  her  husband,  there 
is  a  presumption  against  her  which  she  must 
ovei-come  by  Hfflrmative  proof."  The  above 
was  reiterated  in  the  case  of  Thompson  v. 
Loenig,  13  Neb.  386.  14  N.  W.  Rep.  168; 
and  again  in  that  of  Lipscomb  v.  Lyon,  19 
Neb.  511.  27  N.  W.  Rep.  731. 

But,  admitting  the  presumption  to  be 
against  Mrs.  Coon,  and  subjecting  the  facts 
of  the  case,  as  shown  by  the  bill  of  excep- 
tions, to  the  severest  scrutiny  and  closest 
exaroiniition,  it  appears  that  she  has  in- 
vested about  #2,400  in  money  derived  from 
her  father,  and  from  his  estate,  in  the  farm 
in  question,  and  that  she  did  this  in  good 
faith.  True,  this  investment  was  consum- 
mated by  the  Hrat  conveyance,  which  was 
never  recorded;  but  this  was  not  a  volun- 
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tary  conveyance,  but  made  opon  a  good 
and  vaJnable,  if  not  upon  a  full,  considera- 
tion. Tiie  failure  to  record  the  deed  was  not 
intentional  on  the  part  of  ttie  grantee,  al- 
tlioiigh  there  la  some  evidence  teniling  to 
prove  that  she  kept  the  deed  off  of  the  rec- 
ords lest  a  lEnowledge  of  the  oonverance 
might  cause  uneasiness  on  the  part  of  the 
bondsmen  of  Archibald  F.  Coon  as  postmast- 
er. This  evidence  is  safflclently  rebutted. 
But  be  that  as  it  may,  ultliough  tlie  flrst  deed 
was  not  recorded  until  Hf  ter  the  incurring  of 
the  obligations  by  Archibald  F.  Coon,  upon 
which  pliiintiffs'  Judgments  were  rendered, 
Mrs.  Coon  was  placeii  in  no  worse  condition 
than  tliougfa  It  had  never  been  made:  and.  it 
having  been  lost  or  accidentally  destroyed, 
tliere  was  no  fraud  on  her  purt  in  receiving 
a  new  conveyance  to  replace  it  to  the  extent 
of  the  money  whicli  she  had  actUHlly  advanc&l 
or  paid  to  her  husband  as  a  consideration 
therefor.  How  was  it  on  the  part  of  Archi- 
bald F.  Coon,  at  the  date  of  tlie  last  convey- 
ance? He  hiul  become  obligated  to  the  plalu- 
tiffs  to  pay  them  large  sums  of  moiiey«  He 
had  also  received  from  his  wife  a  much  Inrger 
sum.  None  of  the  former  had  become  Hens 
upon  the  farm.  The  latter,  by  reason  of  the 
lost  conveyance,  was.  to  say  the  least  of  it, 
an  equitable  lien  upon  the  farm.  It  Wiis, 
therefore,  as  I  conceive,  no  fraud  against  the 
plaintifts  for  him  to  pay  or  secure  the  money 
received  from  and  due  to  his  wife  by  a  recon- 
wi'ance  of  the  farm. 

In  speaking  of  the  amount  of  the  cnnsid- 
eratlon  advanceJ  and  paid  to  Archllmld  F. 
Coon  by  Rebecca  Coon  for  the  conveyance  of 
the  farm,  I  do  not  include  the  value  of  tlie 
homestead.  The  former,  as  the  husband  of 
the  latter,  and  being  in  the  actual  possession 
of  this  property,  they,  together,  as  one  fam- 
ily, residing  upon  and  occupying  it  as  a  home- 
stead, altliougli  the  general  title  was  in  th>> 
wife,  had  an  indefeasible  estate  In  it;  and 
while  I  do  not  say  that  the  conveyance  of 
such  general  tjtle  by  lier  to  him  was  no  con- 
sideration for  the  conveyance  of  the  farm  by 
him  to  her,  it  is  obvious  that  tlie  general  val- 
ue of  the  homestead  as  property  in  tlie  mar- 
ket furnishes  no  measure  or  indU-e  of  the 
value  of  a  conveyance  of  such  general  title 
from  the  wife  to  the  husband.  Berore  such 
conveyance,  as  well  as  after,  no  conveyance 
of  the  homestead  to  a  third  person,  without 
the  assent  and  signatui-e  of  both  husband  and 
wife,  would  be  effective  or  binding  upon 
either,  nor  would  any  Incumbrance  sontrht 
to  be  created  or  suffered;  and  upon  the  death 
of  either  ut  least  a  life-estate  therein  will  vest 
in  the  survivor.  I  therefore  conclude  that 
while,  under  the  facts  and  circumstances  of 
this  case,  the  legal  title  of  the  farm  passed  to 
Bebecca  Coon  and  Frank  Coon  by  virtue  of 
the  deed  of  October  13,  mS4,  they  took 
and  hold  such  title  subject  to  the  equities  and 
liens  of  the  plaintilTs,  or  such  of  them  whose 
claims  or  judgments  became  liens  against 
the  property  of  Archibald  F.  Coon,  prior  in 
point  of  time,  to  the  extent  uf  the  fair  market 


valne  of  said  farm  over  and  above  the  sum 
of  t2,400.  The  decree  of  tlie  district  oonrt 
Is  reversed,  and  a  decree  will  be  entered  in 
this  court  for  the  plaintiffs,  establishing  their 
several  and  respective  liens  upon  the  said 
farm  In  the  order  of  thefr  several  and  re- 
spective priorities,  as  hereinafter  stated,  sub- 
ject, nevertheless,  to  the  prior  lien  and  title 
of  the  said  Bebecca  Coon  and  Frank  Coon, 
to  the  sum,  amount,  and  value  of  92,400, 
thereon.  The  several  and  respective  amoimts 
and  priorities  of  aaid  liens  are  fixed  and  de- 
clared oa  followa:  (1)  Rebecca  Coon  and 
Frank  Coon:  amount,  |;2,400;  date,  March 
27,  1H83.  (2^  Samuel  H.  Steele;  amount. 
81.548.11;  dii£e.  October  25. 1SH4.  (»)  Firat 
National  Bank  of  Sewurd ;  amount  $1,669.53. 
date,  Noveml>er  17, 1885.  (4)  David  Belsley ; 
amount^  •1.264.80;  date.  June  6,  1887.  (5) 
Suinner  &  Co.;  amount,  date, 
Jane  6,  1887.  For  the  purp(Hes  of  such  de-^ 
cree  the  value  of  said  farm  is  found  and  Qxed 
at  45,285.  Upon  the  payment  by  the  defend- 
ants Bebecca  Coon  and  Frank  Coon  to  the ' 
clerk  of  this  couit  within  six  months  from 
the  date  of  tlie  entry  of  this  decree  herein,  of 
the  sum  of  $2,885,  with  interest  thereon  from 
the  date  of  said  decree  at  7  per  cent.,  and  the 
costs  of  this  action  in  both  courts  to  be  dis- 
tributed to  the  plaintiffs  aocoi-dlng  to  the  pri- 
orities of  their  several  and  respective  liens, 
the  said  farm  will  be  fully  and  entirely  dis- 
ehai^ed  of  and  from  said  liens,  and  each  and 
all  uf  them.  Judgment  aocurdlngly.  The 
other  judges  concur. 


Chicago,  B.  A  Q.  B.  Co.  o.  StTLUVAH. 

{Supreme  Court  of  Nebraska,   Oot.  82, 1689.) 
Uastbs  ATfD  Sbbvji^t— Viob-Fbixoipau. 
1.  Id  an  aoUonbyan  administratrix  toraoover 
damages  for  the  death  <tf  the  decedent,  a  charge 

that  "the  jury  are  instructed  that,  if  they  believe 
from  the  eviaenoe  tbat  the  deceased,  James  5oUi- 
van.  oame  to  hts  death  liirough  the  wrongful  txA^ 
default,  or  oegllgenoe  of  defendant,  or  its  servatvta 
or  employes,  ana  not  tbroagh  his  own  wrongful 
act  or  negligence,  then  they  will  find  tor  pl^ntlfl, 
and  assess  Eer  damages  at  such  sum  as  they  be- 
lieve from  the  evidence  she  should  recover,  net 
ezceedtag  the  aum  olaLmed  In  her  petition,  "—is 
too  broad  and  Indefinite,  and  (alls  to  distinguish 
between  the  acts  of  a  vice-prlooipal  and  fellow- 
servant. 

a.  A  persoD  who  Is  olottaed  by  a  oorporatfon 

with  the  control  and  management  of  a  dlstinot  de- 
partment, la  which  hlB  duty  is  that  of  direction 
and  superintendence,  Is  a  viee-prinolpai. 

Rebsb,  C.  J.,  dissenting. 

(SyUab\ia  by  the  Court) 

Error   from  district  court,  Rlcfaardson 

county;  Bkoady,  Judge. 

Marquett  li  Deweese,  for  plaintiff  in  error. 
Frank  Martin,  for  defendant  in  error. 

Maxwell.  J.  This  action  was  brought 
by  the  defendant  in  error  in  the  district 
court  of  Richardson  county,  to  recover  dam- 
ages for  the  death  of  James  Sullivnn,  who 
was  killed  by  the  cars  of  the  plaintiff  in  er- 
ror, through  the  alleged  negligence  of  tlie 
railway  oouipauy.   On  the  trial  ut  the  cause 
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llie  jury  returned  a  rerdict  In  favor  of  the 
plHintiff  below  (defendant  in  error)  for  tbe 
sum  of  61f500,  upon  vhich  judgment  was 
rendered.  It  appears  from  the  testimony 
that  early  in  Marcli.  1888,  one  James  Sulli- 
van entered  into  the  employment  of  the 
plaintiff  in  error  us  car-repairer  at  Falls 
City.  It  also  appears  that  Sullivan  was  in- 
experienced in  that  business,  and  that  he 
was  placed  by  the  master  workman  under  the 
care  of  one  McCarty,  to  learn  liis  duties,  as 
UcGarty  had  given  the  company  notice  that 
he  intended  to  quit  on  April  Ist,  and  Sullivan 
was  to  take  his  place.  The  direct  eKamina* 
tion  of  McCariy  is  as  follows:  '^Qttestion.  Do 
you  remember  the  time  of  his  [Sullivan's] 
death?  ^nff«wr.  Yes,  sir.  Q.  Do  you  know 
the  cause  of  bis  death?  A.  Yes.  sir.  Q. 
Tell  tbe  jury.  A.  Well,  he  was  killed bythe 
cars.  He  was  cruslied  between  two  cars. 
Q.  Whereabouts?  A*  On  the  east  end  of 
the  stock  track.  Q.  How  many  railroad 
cracks  are  there  at  tlie  place  you  speak  of? 
A.  There  are  five  or  six;  I  don't  just  remem- 
ber which.  Q.  Beginning  at  the  south  side 
of  tbe  railroad  tracks,  which  one  was  it  he 
WHS  Injured  on?  A.  The  second  one.  Q. 
Tbe  second  one  from  the  south?  A,  Yes, 
sir.  Q.  Tell  the  jury  where  he  was,  and 
what  he  was  doing,  when  he  was  hurt.  ^1. 
He  was  working  between  two  cars.  The  cars 
were  apart  probably  three  feet  on  the  east 
end  of  the  stock  track,  and  the  train  came  in 
on  the  passenger  track,  am)  pulled  up  and 
set  the  cars  in  from  tlie  west  end  on  the 
stock  track.  There  were  several  8])aces 
along  on  tbe  trade  between  the  can. — I  don't 
remember  just  how  many;  and  they  struck 
them  at  that  end,  and  run  the  cars  down, 
and  he  was  at  work  in  between  tbe  cars,  and  it 
caught  him  right  in  urosa  here  somewhere, 
[witness  indicates.]  Q.  Were  you  ulcmg  In 
there  between  the  cars  when  he  was  hurt? 
A,  Ko,  sir;  I  was  standing  up.  How 
far  a(HUt  were  the  cars. — the  one  he  was 
working  at  and  the  one  next  hlra?  A. 
About  three  feet.  Q.  What  was  his  business? 
j1.  Car-repairer.  Q.  How  long  had  tie  been 
engaged  at  that?  A.  10.  12.  or  14  days;  1 
don't  know  just  how  long.  What  was  he 
required  to  do?  A.  He  was  required  to  do 
anything  there  was  to  do.  Q.  Was  hS  the 
judge  of  what  was  to  be  done,  or  what  was 
his  situation?  A,  No.  sir;  he  was  under 
my  onlers  as  long  as  X  was  tbereu  I  intended 
to  quit  the  first  of  the  month,  and  the  fore- 
man told  me  to  learn  4ilm  all  I  could,  so  he 
could  take  my  place.  Q.  Had  he  any  ex- 
perience on  railroads  before  thai?  A,  Not 
to  luy  knowledge.  Q.  When  he  was  fixing 
that  car  where  lie  was  hurt,  who  had  told 
him  what  to  do.— who  hud  put  him  tlicre? 
A.  I  had  ioM  him.  Q.  Now  what  Was  the 
condition  of  the  cars  on  that  track  west  of 
where  you  were  at  work,  so  far  as  having 
brakes  set?  A.  1  tbink  tJie  first  car  west  of 
us, — there  were  5  or  6  west  of  ua.  and  then  a 
space  of  5  or  6  feet;  and  1  think  the  cars 
didn't  have  any  of  the  brakes  set,  and  I 


know  the  first  car  on  the  east  end  didn't  bare 
the  brakes  set.  because  I  set  the  brakes  my- 
self. Q.  When  you  and  he  went  to  work 
there,  was  there  any  connection  between  the 
track  you  were  working  on  and  any  other 
track,  so  a  car  oould  get  in?  A*  No.  sir;  be- 
cause the  old  main  line  was  blocked.  There 
was  a  train  standing  on  it,  as  there  wasn't 
room  in  the  yard  to  put  it  on  the  side  track. 
Q.  What  do  you  know  about  the  cars  being 
set  in  on  that  track  that  caused  the  other  cars 
to  move?  A.  They  struck  them  at  the  west 
end  with  the  engine.  Q.  How  did  they  set 
them  in?  A.  The  train  camefrom  Atchison 
from  the  east,  and  pulled  up  over  the  Pacific 
track,  and  backed  the  train  right  in.  Q.  Did 
they  have  to  open  any  tracks?  A.  Yes;  they 
had  to  open  one  switch.  Q.  How  far  was  it 
from  where  you  were  at  work?  A.  A  half 
mile,  I  guess.  Q.  What  do  you  know  about 
Ihem  setting  the  cars  in  on  that  track.  A.  I 
don't  know,  only  they  struck  the  cars  at  that 
end,  and  the  cars,  not  having  the  brakes  set. 
run  down  the  track,  and  struck  the  cars  next, 
us,  qjid  they  didn't  have  the  brakes  on. 
Do  you  know  whether  there  was  any  one  on 
tlie  cars  that  were  set  in  at  that  time  to  set 
the  brakes  or  stop  the  cars?  A.  No.  sir;  I 
think  not.  When  I  got  him  out  and  laid 
him  down  by  the  cars,  I  ran  up  along  the- 
track.  and  I  met  a  brakeman.  but  be  was 
on  the  ground.  Q*  Which  brakeman  was  it?- 
A,  I  don't  know  which  ooSk  Where  did, 
lie  come  from?  A.  He  was  on  that  train. 
Q.  A  brakeman  on  the  train  tiiat  set  tbe  cars- 
in  on  the  track?  A.  Yes,  84r;  and  he  after- 
wards said  he  myer  would  set  cars  in  again. 
without  setting  brakes.  How  long  was  it. 
after  he  was  injured  tillhe  died?  A.  Hegot 
hurt  somewhere  between  one  and  two  o'clock,, 
and  he  died  the  next  morning  between  eight 
and  nine.  I  bdieve.  Q.  Do  you  know  about 
his  condition  before  that» — whether  be  was  a> 
reasonably  stout,  hearty  young  man?  A.. 
He  was*  as  far  as  I  know,  and  I  knew  him 
for  several  years.  Q.  Had  yon  been  there- 
witli  him  all  that  night?  A.  Yes,  sir.  Q. 
What  liad  he  to  do  wlien  yon  were  there.  In. 
regard  to  any  of  the  work,  or  anything  to  be- 
done?  A.  Ue  whs  to  help  do  all  the  work 
there  was  to  be  done.  Q.  Under  whose  direc- 
tions? A.  The  f oiemim's.  Q.  Whowasthe- 
fureman.  A.  Culperwas.  Was  be  there 
at  night?  A.  No;  he  was  under  my  charge- 
at  night.  Mr.  Gulper  told  him  to  do  what- 
ever I  would  tell  him,  because  I  wss  to  quit 
at  the  end  of  the  month,  and  he  was  to  take 
my  place." 

In  tlie  case  of  BRilroad  Co.  v.  Boss,  5  Sup. 
Gt  Bep.  184,  the  question  as  to  a  Tlee-prln- 
cipal  of  a  railway  company  was  involved., 
and,  in  a  carefully  prepared  and  elaborate 
opinion.  It  was- held,  in  effect,  that  one  who- 
was  clothed  by  tbe  corporation  with  the  con- 
trol and  management  of  a  distinct  depart- 
ment, in  which  his  duty  is  that  of  direction, 
and  snpertntend«ice.  is  a  vice-principal. 
Justice  FiSLD.  in-  his  opinion  in  that'oase,. 
said:  "There  l8,.in.ourjudgwent|A.cleardls-- 
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tinction  to  be  made  in  their  relation  to  tbeir 
common  piincipal  between  servants  of  s  cor- 
poration exercising  no  supervision  over 
others  engaged  with  them  in  the  same  em- 
pIoyoQent,  and  agents  of  the  corporation 
clothed  with  the  control  and  management  of 
a  distinct  department,  in  which  their  duty  is 
entirely  that  of  direction  and  superintend- 
ence. A  conductor,  liaving  the  entire  con- 
trol and  management  of  a  railway  train,  oc- 
cnpiea  a  very  different  position  from  the 
brakeman,  the  porters,  and  other  subordi- 
nates employed.  He  is  in  fact,  and  should 
be  treated  as,  the  personal  repreaentatlTe  of 
tlie  corporation,  fur  wliose  negligence  It  is 
responsible  to  subordinate  servants.  This 
view  of  bis  relation  to  the  corporation  aeems 
to  us  a  reasonable  and  just  one,  and  it  will 
insure  more  care  In  the  selection  of  such 
agents,  and  thus  give  greater  aecurity  to  the 
servants  engaged  under  him,  in  an  employ- 
ment requiring  the  utmost  vigilance  on  their 
part,  and  prompt  and  unhesitating  obedience 
to  his  orders.  The  rule  which  applies  to 
such  agents  of  one  railway  corporation  must 
apply  to  h11,  and  many  corporations  operate 
every  day  several  trains  over  bundreJs  of 
mites,.at  great  distances  apart,  ench  being 
under  the  control  and  direction  of  a  conductor 
specially  appointed  for  its  management.  We 
know  from  tht-  manner  in  whicti  railways  are 
operated  tliat,  subject  to  the  general  rules 
and  orders  of  die  directors  of  the  companies, 
the  conductor  has  entire  control  and  manage* 
ment  of  the  train  to  wliich  he  is  assigned. 
He  directs  wlien  itsiiall  start;  at  what  speed 
it  shiUl  run;  at  wliat  stations  it  shall  stop, 
and  for  what  length  of  time,  and  everything 
essential  to  its  successful  moverat-nts;  and  all 
persons  employed  on  it  are  subject  to  liis  or- 
ders. In  no  proper  sense  of  the  terms  is  he 
a  fellow-servant  with  the  fireman,  the  brake- 
man,  the  porters,  and  tlie  engineer.  The 
latter  are  fellow-servants  in  the  running  of 
th(4  train  under  his  direction,  who,  as  to  them 
and  the  train,  stands  in  the  place  of,  and  rep- 
resents, the  corporation.  As  observed  by 
Hr.  Wharton,  in  his  valuable  treatise  on  the 
Law  of  Negligence:  •  It  has  sometimes  been 
said  that  a  corporation  is  obliged  to  act  al- 
ways by  servants,  and  that  it  Is  unjust  to 
impute  to  it  personal  negligence  in  cases 
where  it  is  impossible  for  it  to  be  negligent 
personally.  But,  if  this  be  true,  it  would  re- 
lieve corporations  from  all  liability  to  serv- 
ants. Tiie  true  view  is  tliat,  as  corpora- 
tions can  act  only  through  superintending 
officers,  the  negligences  of  those  officers,  with 
respect  to  other  servants,  are  tlie  negligences 
of  the  corporation.   Section  232a.'" 

The  above  Ciise  iff  reported  in  17  Amer.  & 
Eng.  ii.  Cas.  501,  and  in  a  note  it  is  said: 
"Norule  has  yet  been  laid  down  which  can  be 
applied  with  entirely  satisfactory  results. 
Whether  or  not  a  fort-man  orsnpeiintendent 
has  tlie  power  to  employ  and  disctiarge  those 
acting  under  him  has  been  in  some  cases  pro- 
posed as  the  crucial  test  of  whether  he  is  a 
vice-principal  or  not."  Chapman  v.  Bail- 
T.43N.w.no.l4— 27 


road  Co.,  55  N.  Y.  579;  Railroad  Co.  v.  Little. 
19  Kan.  267;  Stoddard  v.  Kailroad  Co.,  65 
Mo.  514;  Hofnagle  v.  Railroad  Co.,  55  N.  T. 
608;  Cook  v.  Railroiid  Co.,  63  Mo.  397;  Rail- 
road Co.  V.  Decker,  82  Pa.  St.  119;  Railroad 
Co.  V.  State,  44  Md.  283;  Railroad  Co.  v.  Sal- 
mon. 11  Kan.  83;  Railroad  Co.  v.  May,  15 
Amer.  &  Eng.  R.  Cas.  320.  But  this  test  is 
unsatisfactory.  It  is,  we  believe,  true  that 
in  every  case  where  the  power  to  employ  and 
discharge  exists,  the  relation  established  has 
been  held  to  be,  not  that  of  a  fellow-servant, 
but  of  vice-principal.  The  correlative  of  this 
proposition  does  not,  however,  obtain.  There 
are  cases  where  the  right  to  employ  and  dia- 
cliarge  is  absent,  in  which,  notwitlistandiug, 
the  relation  of  vice-principal  has  been  held  to 
be  established,  and  liability  has  been  imposed 
upon  the  company  accordingly.  It  Is  in  some 
Ciises  held  that  servants,  who  are  engaged 
in  entirely  diifereut  branches  of  railroaid  em- 
ployment, are  not  to  be  regarded  as  fellow- 
servants,  within  the  meaning  of  the  law. 
Accordingly  some  authorities  are  to  the  effect 
that  a  company  Is  liable  for  injuries  to  train 
hands,  occasioned  by  the  negligence  of  a  r&< 
pair-raan  upon  the  track,  and  vice  7>ersa, 
Kailroad  Co.  v.  Jones,  9  Heislc.  27;  Ryan  v. 
Railroad  Co.,  60  111.  171;  Railroad  Co.  v. 
Powers,  74  III.  341;  Railroad  Co.  v.  O'Con- 
nor, 77  111.  391;  Dick  v.  Railroad  Co...  8 
Amer.  &  Eng.  R.  Cas.  101. 

The  cases  relating  to  the  subject  of  vice- 
principal  and  feUow-servant  are  Involved  in 
great  conflict  and  confusion,  and  it  is  Impos- 
sible to  harmonize  them.  Some  of  these  cases 
seem  to  make  distinctions  without  an  es- 
sential difference  in  the  facts.  The  subject 
is  very  fully  discussed  in  7  Amer.  A  Eng. 
Cyclop.  Law,  838-844;  and  the  general  rule 
to  be  deduced  from  the  later  decisions  is  that 
it  is  not  the  rank  of  the  employe,  but  the 
nature  of  the  duty  with  which  he  is  clothed, 
that  is  decisive,  and  in  our  view  the  classid- 
cation  made  by  the  supreme  court  of  the 
United  SUitea  is  correct,  and  in  consonance 
with  our  own  decisions.  The  above  testimony 
of  McCarty,  therefore,  if  true,  (and  that  is  a 
question  for  the  jury,)  is  sufBcient  lo  consti- 
tute him  a  vice-principal  as  to  Sullivan,  un- 
der the  rule  stated  by  this  court  in  Railroad 
Co.  v.  Lundstrom.  16  Neb.  254,  20  N.  W. 
Rep.  198;  Railroad  Co.  v.  Smith,  22  Neb.  780, 
36  N.  W.  Rep.  285;  Railroad  Co.  v.  Cnck- 
ett,  19  Neb.  145,  26  N.  W.  Rep.  921.  The 
court,  however,  at  the  request  of  the  attor- 
ney for  the  defendant  In  error,  gave  the  fol- 
lowing instruction:  "Tbejuryare  instructed 
that  if  they  believe  from  the  evidence  that 
the  deceased,  James  Sullivan,  came  to  his 
death  through  the  wrongful  act,  default,  or 
negligence  of  defendant,  or  its  servants  or 
employes,  and  not  through  his  own  wrong- 
ful act  or  negligence,  then  they  will  Qnd  for 
plaintiff,  and  assess  her  damages  at  such 
sum  as  they  believe  from  the  evidence  she 
should  recover,  not  exceeding  the  sum 
claimed  in  her  petition."  This  was  duly  ex- 
cepted to,  and  is  now  assigned  for  error. 
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It  will  be  observed,  that  the  instruction  is 
entirely  too  broad  and  general  in  its  terms, 
and  falls  to  distinguish  the  acts  of  a  vice- 
principal  from  those  of  a  fellow-servant,  aod 
was  well  calculated  to  mislead  the  jnxy,  and 
falls  to  state  the  law  correctly.  The  other 
questions  In  the  case  are  questions  of  fact, 
upon  which,  to  some  extent,  there  is  a  con- 
flict of  testimony,  and.  as  there  must  be  a 
new  trial,  they  will  not  be  discussed.  The 
judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  tor  farther  proceed- 
ings. 

Beesb,  C.  J.,  (dissentinff.)  I  do  not 
agree  to  the  conclusion  reached  by  my  asso- 
ciates, that  the  giving  of  the  Instruction 
quoted  in  the  opinion  of  the  majority  was 
necessarily  prejudicial  error,  and  will  briefly 
state  my  reasons  for  such  dissent.  I  think  it 
is  true  that  the  Instruction,  if  talcen  alone, 
and  without  guallQcation,  would  be  insuffi- 
cient, as  nut  fully  stating  the  rule  of  negli- 
gence as  applicable  to  cases  of  .this  kind.  It 
must  be  conceded  that  the  negligence  of  the 
"servants  and  employes"  of  the  defendant 
would  be  its  own  negligence,  for  it  acts  only 
through  Its  servants  and  employes.  It  can 
act  in  no  other  way.  In  addition  to  the  in- 
struction above  referred  to.  the  court,  upon 
the  request  of  defendant  in  error,  gave  in- 
struction number  4  and  instruction  number 
2,  given  upon  its  own  motion,  both  of  which 
we  here  copy:  "(4)  You  are  instructed  that 
the  negligence  of  the  defendant  that  would 
make  it  liable  must  be  the  negligence  of  the 
company  itself,  or  some  superior  agent  who 
stood  in  place  of  the  company,  as  between  it 
and  the  deceased,  Sullivan.  And  if  you  find 
that  a  car-rep^er,  as  a  fellow  laborer, 
working  with  Sullivan,  who  had  more  ex- 
nerience,  and  on  that  account  was  showing 
Sullivan  how  to  do  the  work,  was  negligent, 
and  this  negligence  caused  or  contributed  to 
the  injury,  thedefendant  would  not  be  liable. 
(2)  The  law  of  negligence,  as  applied  to 
this  case,  is  given,  in  the  instruction  given 
at  the  request  of  the  parties,  to  such  an  ex- 
tent that  but  little  need  be  added.  The  de- 
fendant railroad  company  is  liable  for  the 
negllgeuce  of  its  servants,  superior  in  em- 
ployment to  the  deceased  at  the  time  of  his 
dei^tb,  if  the  negligence  of  such  superior 
servant  caused  the  injury  complained  of.  and 
there  was  no  contributory  negligence  on  the 
part  of  deceased.  But  the  defenddnt  would 
not  be  liable  for  negligence  of  a  fellow-serv- 
ant of  deceased.  X  fellow-servant,  within 
the  meaning  of  this  proposition,  means  an 
associate  employe  with  the  deceasedi  in  the 
same  line  of  employment  with  the  deceased, 
and  without  authorlfyoverthedeceased  more 
ttum  the  deceased  bad  over  such  fellow-serv- 
ant in  the  work  in  which  deceased  was  en- 
gaged at  the  time  of  the  Injury.  The  au- 
thority of  a  fellow-servant  to  instruct  anotlier 
felIow<8ervant,  less  experienced  as  to  the  du- 
ties and  dangers  of  the  employment,  of  itself 
^loes  not  prevent  their  being  fellow-servants. 


within  the  meaning  of  the  rule  of  law  above 
mentioned." 

It  is  a  well-established  rule  of  law.  and  one 
which  has  been  repeatedly  recognized  in  this 
state,  that  the  whole  of  the  Instructions  giv- 
en to  a  trial  jnry  must  be  considered  to- 
gether, and  if  none  of  them  mistake  the  law 
as  applicable  to  the  case  on  trial,  and  they  are 
susceptible  of  being  harmonized  when  so 
considered,  they  could  not  mislead  the  jury, 
and  a  new  trial  will  not  be  granted.  Stated 
differently,  if  an  instruction  only  partially 
states  the  rule  to  be  applied,  it  will  not  be 
held  to  constitute  reversible  error,  if  the  rule 
is  fully  and  correctly  stated  In  another  por- 
tion of  the  charge,  and  the  whole  instruction, 
when  thus  considered  together,  presents  a 
correct  and  consistent  statement  of  the  law. 
Parrish  v.  State,  14  Neb.  67,  15  N.  W.  Bep. 
357;  Bailroad  Co.  v.  Finlayson,  16  Xeb.  584, 
20  N.  W.  Itep.  860;  Gray  v.  Farmer.  19 
Neb.  71.  26  N.  W.  Bep.  593.  Applying  this 
well-recognlzed  rule  to  this  case,  I  can  see  no 
difficulty  growing  out  of  the  instructions. 
The  first  one  instructed  the  jury  that  if  they 
found  that  the  injury  was  caused  by  the  neg- 
ligence of  defendant,  its  servants  or  em- 
ployes, and  not  by  that  of  the  deceased,  the 
plaintiff  in  the  action  should  recover;  and 
by  the  others  they  were  informed  what  serv- 
ants and  employes  were  referred  to.  and  that 
all  others  should  be  excluded.  I  think  thli 
could  work  no  prejudice. 


FX2IK  V.  Bepubuoah  Yal.  B.  Go. 
(Supnm*  Coiwl     JMmirto.  Oat.  88,  U8B.) 
Binxnra  DoiLLOr— Comtcnbatioit. 

There  la  no  qaOBUon  of  law  presented  for  de- 
olsion,  the  only  contention  of  plalntifl  In  error  be- 
ing that  the  verdict  of  the  Joir  was  not  suppcvted 
b;  the  evidenoe.  The  oral  endanoa  submitted  to 
the  jur7  was  oonfllctlng,  and,  the  action  being  for 
damaffea  to  real  estate  07  reason  of  the  oonstmo- 
tion  ol  a  railroad  thereon,  the  jui7  were  sent  to 
examine  the  premises.  It  was  Aeto,  upon  an  ex- 
amination of  the  evidence,  that  the  vwdiot  oould 
not  be  set  aside  as  unsupported  thereby. 
(Syllabua  by  the  Court) 

Pembgrton  A  Bugftt  for  plaintiff  in  error. 
Marquett  A  Deioee$0,  for  doFendant  la  error. 

Beese,  G.  J.  This  is  a  proceeding  in  er- 
ror to  the  district  court  of  Gage  county.  The 
action  in  that  court  was  an  appeal  from  the 
award  of  appraisers,  duly  appointed  by  the 
county  court  of  that  county  to  assess  the 
damages  sustained  by  plaintiff  In  error  by 
reason  of  the  conatrnction  of  the  railroad  of 
defendant  tn  error  through  his  land.  A  jury 
trial  was  had,  resulting  in  a  Tenll<-t  and 
judgment  in  favor  of  plaintiff  In  error  for  tha 
sum  of  $173.22.  From  tbia  judgment  he 
brings  error,  alleging  tliat  the  verdict  was 
not  supported  by  the  evidence  sabmitted,  the 
amount  found  due  being  too  small.  We 
have  carefully  examined  the  oral  evidence 
submitted  to  the  jury,  and  find  sufficient  to 
justify  a  finding  that  there  were  four  acres 
of  plaintiff's  land  taken  by  the  railroad  00m- 
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pasty,  including  about  one  acre  and  a  half, 
which  was  cut  off  from  his  fann,  and  ren- 
dered substantiall;  tuelesa  by  being  separated 
tiierefrom,  by  the  railroad  track.  The  value 
flxed  upon  this  four  acres  of  ground  by  the 
witnesses  on  behalf  of  plaiotlfl  in  error  was 
from  §40  to  950  per  acrs,  those  flxing  it  at 
$50  being  phitntifl  in  error,  D.  H.  Fink, 
Aaron  Horn,  Albert  HowelK  John  Iiolble, 
■and  those  putting  it  at  940  per  acre  were  H. 
Lacey.  Fennis  Kefevre,  and  J.  J.  Scrieber. 
On  the  part  of  deCendant  in  ent)rE.  Catshaw 
testiaed  the  kuid  was  worth  from  «30  to  $35 
per  acre*  6.  B.  James,  from  $35  to  $40,  James 
tidgrove  and  O.  M.  Murdock,  $35  per  acre. 
Some  of  the  witnesses  introduced  hy  plaintiff 
in  error  testlBed  that  the  portion  of  the  farm 
immediatdy  Injured  b7  the  construction  of 
the  railroad  was  a  very  daslrable  building 
spot,  and  Uie  most  suitable  of  anj  of  the  land 
Included  in  the  farm  for  the  erection  of  a  res- 
idence, and  by  the  destruction  of  this  ground 
as  such  building  8{M>t  the  whole  farm  was 
damaged  to  the  extent  of  $10  per  acre,  there 
being  160  acres  In  the  farm,  while,  upon  the 
other  hand,  the  witnesses  introduced  by  de- 
fendant Id  error  testiQed  that  the  farm  was 
not  in  any  way  injured  except  to  the  extent 
-of  the  value  of  the  land  actually  taken  and 
used  by  the  railroad,  and  the  small  portion  of 
ihe  comer  separated  from  the  remainder  of 
the  farm  by  the  construction  of  tbe  track. 
By  order  of  tbe  oonrt  the  ju^  were  sent  out 
to  the  farm,  and  viewed  the  land.  This  was 
after  the  construction  of  the  railroad.  While 
it  la  true  that  a  verdict  fw  a  much  larger 
amount  than  that  rrturned  by  the  jury  upon 
the  trial  would  have  been  sustained  by  the 
evidence,  yet  we  are  unable  to  see  that  it 
should  be  molested.  All  presumpttoiu  are  in 
favor  of  the  conclusion  reached  by  the  jury, 
and  their  verdict  cannot  be  set  aaide  unless 
clearly  and  manifestly  wrong.  If  they  adopt- 
ed the  testimony  of  the  witnesses  on  the  part 
of  defendant  In  error  as  a  basis  for  their  find- 
ing, we  must  be  content  therewith.  AnoQier 
difficulty  under  which  we  find  ourselves 
placed  is  that  upon  the  trial  certain  plats  were 
Introduced  in  evidence  and  r^erred  to  by  the 
witnesses  in  their  examination,  almost  all  the 
testimony  having  been  introduced  with  ref- 
erence to  them.  Having  been  Introduced  in 
evidence,  they  should  have  been  made  a  part 
«f  the  record  of  the  case.  litut  we  are  un- 
able to  find  any  of  them  attached  to  the  bill 
of  exceptions.  The  Judgment  of  the  district 
court  must  therefore  be  affirmed.  Tbe  other 
Judges  fionour. 


State  ev  fwl.  Farmek  «.  Obaio)  Iblaiid  & 
W.  0.  B.  Go. 
(Atprams  Court  of  JIMmufta.  Oct  98;  1889.) 
BMnmre  Doiunr— Maitoakus. 
In  a  petition  for  a  mandamut  to  compel  a 
raUw^r  oompanj  to  deposit  with  the  county  jud^ 
the  amonnt  of  an  award  for  damages  asaeaaed  to 
Ihe  relator  hr  rraaon  of  the  looatloa  and  operation 
«f  the  defenduif  B  ndlway  across  his  premises, 
-all  the  neeassary  facta  were  alleged  to  show  thai 


the  right  of  WB7  had  been  lawfully  oondemaed. 
and  the  award  duly  made,  from  which  do  appeal 
had  been  taken,  but  that  the  amount  thereof  nad 
not- been  deposited  with  the  oounty  judge,  as  re- 
quired by  statute.  Held,  that  an  aouon  oy  man- 
aomua  wUl  lie  to  enfotoe  the  dntjy. 
iSyUainu  by  the  Court.) 

Handamus. 

Robert  Ryan,  for  relator.  Marquett  (fr 
DewB^B,  for  respondent. 

Maxwell,  J.  This  action  was  brought 
by  the  pl^ntiff  against  tha  defendant,  to 
compel  the  depositing  witli  the  county  judge 
of  certain  money,  to  which  the  relator  daims 
to  be  entitled  for  damages  for  right  of  way. 
The  defendant  demurr^  to  the  potion  on 
three  grounds,  viz.:  (1)  That  the  relator 
has  not  legal  capacity  to  sue;  (2)  that  the 
petition  fails  to  state  a  cause  of  action;  and 
(3)  that  he  has  a  complete  remedy  at  law. 
The  petition  is  as  follows:  "Tour  relator, 
George  W.  Farmer,  makes  known  that  he  .is 
a  resident  and  citizen  of  the  state  of  Ne- 
braska, and  has  been  such  for  the  last  four 
years.  That  your  relator  Is,  and  has  con- 
tinuuusly  for  the  last  four  years  past  been, 
in  the  possession  €t  tbe  south  half  of  the 
south-east  quarter  of  tbe  soatb^west  quarter, 
and  lot  seven,  all  of  and  in  section  six,  in 
township  twenty-two  north,  range  twenty- 
five  west,  6th  prinolpal  meridian.  That  on 
the  9th  day  of  March,  1885,  your  relator  filed 
upon  said  lands,  under  and  by  virtue  of  tbe 
laws  of  the  United  States  of  America,  for  a 
timber  culture  claim,  and  has  ever  since  re- 
mained in  possession  of  the  same,  in  all  re- 
spects complying  with  the  federal  laws  in  re- 
spect to  such  claims,  and  fully  intends  to  per- 
fect the  title  in  the  relator  by  a  full  com- 
pliance with  the  laws  of  the  United  States 
prescribed  for  that  purpose.  Tour  relator 
further  makes  known  that  while  this  relator 
was  in  possession  of  said  premises  as  afore- 
said, to-wit,  on  or  about  Oiis  15th  day  of 
July,  1886,  tbe  Grand  Island  &  Wyoming 
Central  Railroad  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
ttie  laws  of  tbe  state  of  Nebraska,  of  ito  own 
wrong,  and  without  any  right  whatever,  en- 
tered upon  said  premises  for  the  purpose  of 
constructing  its  line  of  railroad,  and  for  gen- 
eral railroad  purposes,  and  constructed  ita 
line  of  railroad,  and  lias  ever  since,  and  now, 
operates  Its  line  of  railroad  across  and  over 
said  premises;  and  for  tbe  purpose  of  operat- 
ing its  said  line  of  railroad,  said  defendant, 
for  its  use  for  depot  grounds,  has  appropri- 
ated through  said  premises  a  strip  of  land  of 
a  width  not  uniform,  but  of  an  area  of  about 
six  acres.  Tour  relator  says  the  whole  of 
said  appropriation,  use,  and  occupation  by 
said  railroad  company  of  a  strip  thi'uugh  the 
above  premises  was  without  any  compensBp 
tion  to  your  relator,  and  without  any  ad 
quod  damnum  proceedings  whatever  on  the 
part  of  said  railroad  company;  the  said  rail- 
road company  doing  said  acts  under  the 
claim  that  it  tiad  the  ri^ht  to,  and  could  jus- 
tifiably by  law.  deprive  this  relator  of  the 
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occapatlon,  nae,  and  possession  of  said  atrip 
without  making  compensation  fbrtbe  same» 
and  without  resoii  to  any  ad  quod  datni}um 
proceedings  whatever.  Tour  relator  says 
that  vour  relator  demanded  oompenaatton  for 
the  above  appropriation,  use,  and  occupation 
of  said  strip  through  said  premises,  which 
said  railroiid  company  utterly  refused  to 
malte  or  reco;;nlze,  whereupon  your  relator 
filed  his  petition  for  the  appointment  of  six 
qualified  commissioners  with  the  county 
Judge  of  Blaine  county,  Neb.,  (said  land  be- 
In?  situated  in  said  Blaine  county;)  that 
said  commissioners  were  thereupon  duly  se- 
lected, appointed,  and  qualified,  and,  after 
notice  of  the  contemplated  nsaessraent  of 
damages  by  said  appraisera  to  the  defendant, 
said  appraisers  assessed  the  damages  sus- 
tained by  your  relator  by  reason  of  the  prem- 
ises at  four  hundred  dollars,  no  part  of  which 
has  been  paid.  Your  relator  says  said  ap* 
praisement  was  made  by  disinterested  free- 
holders in  the  manner  prescribed  by  law,  and 
has  never  been  appealed  from,  reversed,  or 
modified  fn  any  manner;  notwithstanding 
which,  the  defendant  still  persisis  in,  and 
stilt  occupies,  uses,  and  holds  said  strip  of 
land  for  railroad  purposes.  Your  relator 
herewith  submits,  and  hereto  attaches  a  copy 
of,  the  pleadings  filed  and  proceedings  had 
in  ad  quod  damnum  proceedings  had  at  the 
instance  of  your  relator,  duly  certified  by  the 
county  judge  of  Blaine  county,  Xeb.,  as  Ex- 
hibit A,  and  makes  the  same  a  part  of  this 
Information  and  petition,  with  the  same  ef- 
fect as  though  fully  set  out  herein.  Your 
relator  says  that  the  duty  to  make  said  com- 
pensation results  as  a  duty  on  the  part  of  the 
defendant  by  reason  of  its  assuming  to  act 
under  the  laws  of  the  state  of  Nebraska  gov- 
erning railroad  corporations,  as  the  defend- 
ant dues,  and  availing  itself  of  the  delegated 
right  of  eminent  domain.  Wherefore  your 
r^tor  prays  that  this  honorable  cour^  by 
mandamus,  require  the  defendant  to  pay  tlie 
above  awanl,  with  interest  and  incidental 
oosta  ot  the  same,  as  a  duty  resulting  from 
its  exercise,  as  a  railroad  iwrporatlon,  of  tlie 
franchise  of  taking,  nslng,  and  occupying 
real  property  for  railroad  purposes  across 
your  relator's  premises,  and  for  such  other 
relief  as  the  plaintiff  may  be  entitled  to,  and 
for  costs. " 

Section  97,  c.  16,  Comp.  St.,  provides  that 
eitlipr  party  may  have  the  right  to  appeal  to 
tlie  district  court  of  the  county  where  the 
lands  are  situated,  from  the  assessment  of 
damages  allowed  and  mentioned  in  section 
97,  c.  16,  Comp.  St.  Neb.,  at  the  time  and  in 
the  manner  hereinafter  specified  and  set 
forth.  If  the  allegations  of  the  petition  are 
true,  the  defendant's  railway  is  located  and 
In  operation  across  the  relator's  premises, 
and  the  damages  have  been  lawfully  assessed; 
yet  the  defendant  has  not  deposited  the 
amount  of  the  award  with  the  county  judge. 
This  it  is  in  duty  bound  to  do.  The  relator 
is  alleged  to  have  possession  of  the  land  in 
question  as  a  timber  claim.   He  does  not 


pOBseaa  the  legal  title;  nor  until  his  right  to 
the  same  la  eompleta  umler  the  statute  is  he 
entitled  to  recover  as  owner  of  the  fee.  But 
for  injury  to  his  possession  he  Is  entitled  to 
compensation  now;  and  presumably  tlie 
damages  awarded  were  for  injury  to  it. 
The  amount  of  the  damages  having  been 
lawfully  ascertained,  it  is  unnecessary  for 
the  r^tor  to  bring  an  action  against  the  de- 
fendant to  recover  the  amount  thereof,  as 
that  has  been  dnly  ascertained.  It  being  the 
duty  of  Uie  defendant  to  deposit  the  amount 
at  the  award  with  the  county  judge,  man- 
damu»  will  lie  to  enferce  the  performanoe 
of  that  duty.  The  petition,  therefore,  states 
a  cause  of  ad:lon,  and  the  demurm  is  over^ 
ruled.  We  will  not  issue  a  writ,  however, 
until  the  facts  are  d^rmined.  The  defend- 
ant has  leave  to  uiswer  within  15  days  from 
this  date.  Jodgment  accordingly.  The  oth- 
er judges  concur. 


(Supreme  Court  of  NAraaka.   Oct.  33, 1889.) 
Pbomibb  to  Pat  Debt  ot  Akothbb. 

1.  The  evidence  examined,  and  held  to  snstafai 
the  flndinff  of  the  trial  jury  that  a  direct  asd  an- 
oonditlonai  promise  had  been  made  by  plaintiff  in 
error  to  pay  for  oertain  goods  fumiBbed  a  third 
party  prior  to  their  delivery,  and  upon  the  faith  of 
which  the  property  was  delivered  to  the  pur- 
ohaser. 

2.  In  such  ease  the  prtHnise  was  not  a  waiOr 
Uonal  one  to  answer  tor  the  debt  of  another,  bat 
an  original  undertaking,  whlob  was  not  within  the 
statute  of  frauds. 

8.  The  promise  having  been  made  prior  to  the 
deUvery  of  any  of  the  property  sold,  sod  such  sals 
and  deUveiy  bavingrbeen  made  upon  tbe  faith  of 
the  agreement  of  me  promisor,  it  was  sostidnad 
by  BiuBdent  oonslderatton,  and  tbe  promisor  was 
liable  thereon. 
(Hulldbu*  bv  the  Cowt) 

BiUingslejf  A  Woodward,  for  plaintiff  in 
error.  H.  J.  Wkitmon,  for  dafentSant  In  er^ 
ror. 

Bbesb.  C.  J.  This  a  proceeding  In  error 
to  the  district  court  of  Lancaster  county.  It 
was  alleged  In  the  petition  in  that  court 
that  on  the  13th  day  of  May,  1887.  defend- 
ant in  error  sold  and  delivered  to  plaintiff  In 
error  one  burial  case,  robe,  and  box,  and  f  ur^ 
nished  certain  livery,  and  performed  certain 
labor,  under  an  oral  contract  between  plain- 
tiff and  defendant,  for  which  plaintiff  in  er- 
ror agreed  to  pay  to  defendant  in  error  the 
snm  of  f  100,  and  upon  which  plaintiff  In  er^ 
ror  had  paid  the  sum  of  C20,  and  no  more; 
leaving  due  and  unpaid  the  sum  of  980,  for 
which,  with  interest,  judgment  was  demand- 
ed. The  answer  consisted,  fint,  of  a  gen- 
eral denial  of  all  the  allegations  of  the  peti- 
tion, except  as  to  the  payment  of  the  920. 
For  Bktecond  defense  it  was  alleged  "that  one 
John  Clark  purchased  the  property  described 
in  plaintiff's  petition  from  plaintiff,  and  not 
this  defendant;  thntatthetimesaid  purcbaso 
was  made,  as  aforesaid,  the  said  Clark  was  in 
the  employ  of  defendant,  and  that  defendant, 
without  any  consideration  whatever,  agreed 
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vriltb  plaintiff  that  he  (defendant)  woald  pay 
him,  (plaintiff,)  out  of  said  dark's  wages* 
the  sum  $30  per  month,  and  no  more,  dur- 
ing tlie  time  that  said  Clark  remained  in  de- 
fendant's employ,  untU  said  flOO  was  duly 
paid  to  plaintiff;  that  immediately  thereafter 
the  said  Clark  left  the  employ  of  defendant, 
and  IiHB  not  returned  to  the  same;  that,  at 
the  time  Clark  left  the  employ  of  defendant, 
as  aforesaid,  defendant  was  indebted  to  him 
(the  said  Clark)  in  the  sum  of  $20,  which 
sum  was  duly  pnid  to  plaintiff  by  this  de- 
fendant, in  good  faith,  in  furtherance  of  said 
arrangement  with  plaintiff,  as  aforesaid,  and 
not  on  any  contract  between  plaintiff  and  de- 
fendant, as  alleged  in  plaintiff's  petition. 
Defendant  is  rewiy  and  willing,  and  has  at 
all  times  been  ready  and  willing,  to  do  and 
perform  each  and  every  nndertiiktng  made 
with  plaintiff,  as  aforesaid."  For  a  CAfrtf  de- 
fense it  was  alleged  ttiat  tlie  goods  described 
In  plaintiff's  petition  were  purchased  "by  one 
John  Clark,  and  not  this  defendant;  and  that, 
if  defendant  made  any  contract  to  pay  for  the 
same,  it  was  u  promise  to  pay  the  d^t  of  the 
said  John  Clark,  and  not  defendant's  debt; 
and  therefore  the  enforcement  of  payment 
of  the  same  is  avoided  by  the  statute  of  frauds 
and  perj  iiries. "  A  jury  trial  was  had,  which 
resulted  In  a  verdict  in  favw  of  defendant  in 
error  for  the  sum  of  and  upon  which 
judgment  was  duly  rendered. 

It  appears  Irum  the  evidence  that  defend- 
ant in  error  was  engaged  In  the  undertaking 
business  in  the  city  of  Lincoln,  and  that  one 
Henrietta  Kicks,  who  was  a  friend  or  ac- 
quaintance of  the  said  John  Clark,  died  in  the 
city  prior  to  the  making  of  the  contract;  and 
that  Clark  applied  to  defendant  In  error  for 
a  suitable  burial  case,  in  which  she  might  be 
transported  to  Louisville,  Ky.,  for  interment; 
tliat  defendant  In  error  refused  to  furnish 
the  burial  cme,  and  other  property  required, 
upon  the  cr&i^  of  Clark  alone,  and  that  the 
name  of  plaintiff  in  error  was  suggested  as 
security  for  the  payment  of  the  purchase 
price,  in  case  the  goods  were  furnished.  As 
to  the  contract  beiween  plaintiff  in  error  and 
defendant  in  error,  the  evidence  submitted  to 
the  jury  was  conflicting,  and  the  only  ques- 
tion presentetl  upon  this  part  of  the  case  Is 
whether  or  not  the  evidence  offered  on  betwlf 
of  defendant  in  error  was  sufficient  to  sustain 
the  verdict;  the  jury  being  the  judges  of  the 
weight  of  the  testimony  of  the  various  wit- 
ncAses.  Defendant  in  error  testifled,  in  sub- 
stance, that  he  received  a  telephime  message 
from  Hyatt's  barn  to  go  to  Lindsay's  saloon; 
that  he  went,  and  a  man  In  the  back  part  of  the 
room  cameand  told  liim  that  a  young  woman 
by  the  name  of  Henrietta  Ricks  had  died 
down  on  O  street;  that  he  went  to  the  house, 
and  put  her  on  the  board,  and  was  informed 
that  it  was  the  purpose  to  take  the  remains 
10  Iiouisville.  Ky.,  for  burial;  tliat  he  re- 
marked that,  in  order  to  do  so,  the  i>ody  would 
have  to  bei  mbalmed,  and  they  said  that  they 
would  come  to  his  place  of  business  and  see 
about  it;  that  he  then  went  hack  to  his  store. 


having  been  Informed  in  the  mean  time  that 
Clark  was  irresponsihle.  We  quote  the  fol- 
lowing from  the  testimony:  "I  did  not  do 
anything  when  I  went  down  there,  but  just 
put  heron  the  board,  and  went  batik,  to  my 
place,  and  John  Clark  and  these  two  ladies 
came  there.  They  selected  a  eaaket,  I  think 
060  or  $65,  and  a  robe;  all  of  the  best.  1  tot^ 
Clai'k  into  the  back  toom,  and  asked  him  who 
was  to  pay  for  it.  I  said  I  wanted  it  secured 
before  tliey  went  out  of  the  house.  He  said 
Mr.  '  Bud '  Uodsay  was  to  pay  for  it;  I 
might  go  and  see  Bud.  I  went  to  the  sa- 
loon, but  he  was  not  in  then,  and  I  came  out 
and  met  him  ten  or  twelve  feet  from  thedoor, 
and  told  him  that  Clark  had  been  wiUi  me 
and  the  women,  and  selected  an  outfit  Ha 
asked  me  how  much  it  amounted  to.  I  said 
•100  It  would  be;  the  body  being  put  in  the 
box  lined  with  zinc,  and  delivered  at  the  de- 
pot. Ha  asked  me  the  terms*  and  I  told  him 
•50  eash  and  •SO  In  thirty  days.  He  studied 
a  minute,  and  said  if  I  could  make  it  tiiirty, 
sixty,  and  ninety  days,  equal  payments, — 
«83|.~*  I  wiU  fsLy  it.  and  charge  it  to  him.' 
That  is  what  he  told  me.  I  then  went  to  the 
bank,  and  asked  about  him.  Queation.  What 
bank  did  yon  go  to?  Anstoer.  I  went  to  0. 
C.  Boggs,  cashier  of  the  Lincoln  National 
Bank.  Then  you  furnished  the  goods? 
il.  Idid.  •100  worth?  X  Yes.  sir.  Q, 
State  whether  or  not  you  have  received  any 
portion  of  that.  A.  I  have.  When  the  thirty 
days  were  out,  I  took  a  bill  to  him  for  fSB-SO, 
or  •33.35.  I  made  it  even  money.  I  did 
not  make  it  93^.  1  think  •33.30.  Wlien 
the  sixty  days  were  out,  1  took  a  bill,  and  he 
did  not  pay  that;  did  notsay  why,  but  would 
not.  When  the  ninety  days  were  out,  then 
I  presented  the  bill  forSlOO.  Q,  Did  he  pay 
you  at  tliat  time?  A.  Ko,  sir.  I  kept  after 
him,  then,  every  time  I  saw  him,  almost.  He 
kept  putting  me  off.  saying  he  was  awful 
hard  up.  I  went  once,  and  told  him  I  was 
going  away,  and,  if  he  could  not  get  it  next 
week.  I  asked  him  what  he  was  going  to  do; 
and  be  said  he  did  not  have  the  money  to 
spare,  and  he  could  not  do  it  But  just  be- 
fore 1  went  to  Denver  he  promised  to  let  me 
liave  part  of  It  any  way.  The  day  before  I 
went  to  Denver  he  let  me  have  a  check  for 
820."  The  books  of  account  of  defendant  In 
error,  which  were  introduced  in  evidence, 
show  that  the  charges  were  made  to  "John 
Clark  and  '  Bud '  Linsay. "  The  witness  also 
testifled  that,  at  the  time  the  goods  were  f  ur^ 
nished,  there  was  not,  and  had  not  been,  any- 
thing said  by  plaintiff  io  error  about  the  price 
being  taken  out  of  the  wages  of  Clark,  w1k> 
was  in  the  employ  of  plaintiff  in  error.  If  Clark 
continued  to  work  there.  The  testimony  of 
this  witness  was  not  changed  in  any  material 
part  by  the  cross-examination.  On  the  part  of 
defendantin  error,  the  deposition  of  Claik  was 
taken  and  read  in  evidence,  in  which  he  te^ 
tified,  subatantially,  that  the  contract  between 
defendant  in  error  and  plaintiff  In  error  was 
that  plaintiff  in  error  would  ratal  n  920  per 
month  out  of  his  (Clark's)  wages  during  tha 
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ttme  that  he  should  work  for  plaintiff  In  er^ 
ror,  but  that  ha  had  not  worked  for  plalfitiff 
In  error  since  the  goods  were  furnished.  The 
testimony  of  plaintiff  in  error  was  to  the 
same  effect.  In  sapport  of  the  verdict  of  the 
Jury,  it  must  be  held  that  the  testimony  of 
defendant  in  error  was  sufficient  to  sustain  it 
to  the  extent  of  the  facts  detailed  in  his  evi- 
dence. The  only  quratidh,  therefore,  remain- 
ing for  decision,  ^  whether  or  not  the  prom- 
ise of  plaintiff  in  error,  if  made  as  testifled 
to  by  defendant  In  error,  was  within  the  stat^ 
nte  or  frauds. 

In  this  exaroinatlon,  two  questions  are  pre- 
senter!, which  may  be  stated  to  be— First, 
was  the  alleged  promise  an  undertaking  to 
pay  the  debt  of  another?  and,  if  so,  second, 
was  it  supported  by  aaufflcientconsideration? 
It  must  be  conceded  that  if  the  promise  was 
made  at  the  time,  and  under  the  circum- 
stances, as  testified  to  by  defendant  in  error, 
it  was  not  a  promise  to  pay  a  debt  then  in 
existence,  and  was  therefore  not  a  collateral, 
but  an  original,  undertaking.  1  Reed,  St. 
Frauds.  g§  30,  31.  The  property  had  not 
been  sold,  and  whs  still  in  the  store-house  of 
defendant  in  error.  There  was  no  debt 
against  Clark.  It  may  be  also  stated  as  fun- 
damental that  if  the  credit  was  given  con- 
temporaneously with,  or  after,  and  upon  the 
faith  of,  the  promise  of  plaintiff  in  error  to 
pay  for  the  goods,  tlie  fact  that  the  goods  were 
dell  vei-ed  to,  or  the  benefit  received  by,  Clark, 
would  not  bring  the  promise  within  the  stat- 
ute, and  tt  would  be  binding.  Id.  §  87  et 
seq.  The  question  as  to  who  was  the  party 
to  whom  the  credit  was  given,  was  for  the 
jury.  Id.  §  89.  The  property,  having  been 
delivered  upon  the  faith  of  the  promise,  would 
be  a  sufficient  consideration  to  create  the  lia- 
bility. No  part  of  the  property  had  been  de- 
livered to  Clark,  and  if  the  testimony  of  de- 
fendant in  error  was  true,  and  of  which  the 
Jury  weretlie  sole  judges,  such  delivery  would 
not  have  been  made,  had  it  not  been  for  the 
promise  of  plaintiff  in  error.  Assuming,  as 
we  must,  that  upon  all  these  questions  the 
Jury  found  for  defendant  in  error,  the  verdict 
WHS  sustained  by  the  evidence.  The  judg- 
ment of  the  district  court  is  afflrmed.  The 
other  judges  concur. 


Ejlostebhah  et  oZ.  v.  Olcott. 
(Suprenw  Court  of  Nebraska.  Oot  28, 1889.) 

B03fDH— AOTIONS— iNSTEUOnOKS. 

Wbere  the  court,  In  iiiKtructlQg  the  inry  as 
to  the  issues  iu  the  case,  stated  them  much  more 
broadly  than  was  warranted  by  the  bond  which 
was  the  foundation  of  the  actios,  held,  that  the 
error  was  prejudicial,  and  cause  for  a  new  trlaL 

{Syllabus  by  the  Court) 

On  relienring.   F<»r  former  opin ton*  see  41 

N.  W.  Itep.  250. 

Samiiel  H.  Steele  and  Marquette  Detoeese 
&  Hall,  for  plaintiffs  in  error.  O,  P,  Ma- 
son, Robert  liynn,  and  F.  H.  LetoiSt  tot  de- 
fendant in  error. 


Maxwell,  J.  This  action  was  brought 
before  this  court  at  the  January,  1889,  term 
thereof,  and  an  opinion  filed,  which  is 
ported  In  25  Neb.  882,  41  N.  W.  Bep.  250. 
A  rehearing  was  afterwards  granted,  and  the 
cause  i^aln  submitted.  Particular  objeo* 
(tons  are  urged  to  the  first  instruction,  whiob 
is  as  follows:  "This  action  is  brought  by 
the  plaintiff  against  the  defendants  upon  a 
written  contract  entered  Into  between  the  de- 
fendants and  one  Heniy  E.  Lewis,  by  the 
terms  of  which  defendants,  in  sul»tanee, 
agreed  to  pay  to  said  Lewis,  or  bis  assigns, 
the  amount  due  upon  the  several  promissory 
notes  introduced  in  evidence  upon  this  trial, 
within  thirty  days  after  their  maturity,  in  tho 
event  the  same  were  not  paid  by  the  makers 
thereof."  In  the  former  opinion  It  is  said: 
"We  see  no  error  in  this  instrnction."  A 
more  careful  scrutiny  of  the  bond,  which  )■ 
the  foundation  of  the  action,  however,  con- 
vinces us  that  in  this  we  erred.  The  con- 
dition of  the  bond  Is  that  "the  said  W.  H. 
Westover  and  J.  Robert  Williams  are  about 
to  sell  to  the  said  Henry  £.  Lewis,  within 
the  next  two  years,  promissory  notes  secured 
by  chattel  or  real-estate  mortgages,  and  to 
indorse  such  notes  to  the  said  Lewis,  and 
have  entered  Into  an  agreement  as  parties  of 
the  first  part,  with  said  Lewis  as  party  to 
the  second  part,  for  good  and  sufficient  con- 
sideration therein  expressed,  to  guaranty  to 
the  said  Lewis  and  his  assigns  payment  with- 
in thirty  days  after  maturity  of  each  and 
every  one  of  the  said  promissory  notes  so  sold 
to  said  Lewis  by  them,  and  indorsed  as  afore- 
said, with  accrued  interest,  and  to  collect 
the  said  notes  without  expense  or  charge 
therefor  to  the  said  Lewis,  or  the  assignees 
thereof."  It  will  be  observed  that  the  bond 
is  to  guaranty  notes  which  Westover  and 
Williams  should  sell  to  Lewis.  This  element 
is  entirely  left  out  of  the  instruction  above 
given,  and  it  must  have  beepuprejddiclal,  as 
the  right  to  lecover  is  much  more  broadly 
stated  than  in  the  bond.  One  of  the  defenses 
in  the  case  is  usury^  and  one  of  the  questions 
for  determination  is  whether  or  not  the  alleged 
sale  of  the  notes  was  not  a  device  to  evade 
the  usury  laws.  This  error  could  not  bo 
cured  by  Hnotber instruction  on  behalf  of  the 
plaintiffs  in  error.  Thejudgment  of  the  dis- 
trict court  is  reversed,  and  the  case  remanded 
for  further  proceedings.  Keversed  and  re- 
manded.  The  other  judges  concur. 


HoAOLAND  V.  Van  Ettbn. 
{Supreme  Court  of  Nebraska.  Oct.  34, 1689.) 
AppBi.L— Rbcobd. 
Where  it  is  made  to  appear  In  the  supreme 
court  that  there  are  errors  and  mistakes  In  tae  bill 
of  exceptions,  aad  thateTidenos  is  included  there- 
in which  was  not  in  the  bill  of  exceptions  at  the 
time  It  was  signed  by  the  Judge  of  the  district 
court,  and  that  important  endenoe  has  been  omi^ 
ted  In  making  up  Uie  bill,  the  supreme  oonrt  will 
order  the  bill  to  tie  referred  back  to  the  judge  be- 
fore whom  the  case  was  tried  for  examination  and 
correction. 

{SyUabus  by  the  Court) 
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Appeal  fnun  strict  eonrt.  Bonglu  coun- 
ty.  Motion  to  correct  bill  of  exceptions. 
2>.  Van  Stten,  for  appellant. 

Per  Cttriav.  This  canse  Is  snbrnitted 
npon  a  motion  by  appellant  to  strike  from  the 
record  in  this  case  certain  pages  of  the  bill 
Of  exceptions,  which  it  is  claimed  are  incor- 
lect  in  fact,  and  were  inserted  in  the  bill  of 
exceptions  after  the  same  was  signed  by  the 
judge  of  the  district  court.  The  motion  is 
supported  by  an  affidavit  of  the  facts  therein 
alleged.  The  appellant  also  aslu  an  order 
upon  the  appellee  requiring  him  to  present  to 
this  court  certain  books  of  account,  which  he 
alleges  were  Introduced  in  evidence  on  the 
trial  in  the  district  court,  and  which  are  not 
included  in  the  bill  of  exceptions,  it  being 
alleged  that  they  wereomitted  upon  the  ex- 
press agreement  of  appellee  that  the  boolcs 
referred  to  would  be  presented  to  this  court 
for  inspection  in  connection  with  the  bill  of 
exceptions  as  certified  to  by  the  judge.  By 
the  law  of  this  state  the  duty  of  settling  bills 
of  exceptions  la  imposed  upon  the  judge  of 
the  district  court  before  whom  the  cause  was 
tried*  and  the  supreme  court  must  accept  the 
bill  certified  to  as  correct.  This  court,  in 
the  exercise  of  its  appellate  jurisdiction,  can 
take  no  action  looking  towards  a  correction 
ot  bills  o£  exceptions  wherein  mistakes  of  the 
kind  referred  to  in  the  motion  and  aiBdavit 
are  alleged  to  have  occurred.  That  duty  de- 
volves upon  the  judge  of  the  district  court. 
It  having  been  shown  by  the  affidavit  referred 
to  that  the  bill  of  exceptions  is  not  as  It  was 
when  signed  by  the  judge  of  the  district  court, 
the  appellant  will  be  granted  leave  to  with- 
draw the  same  in  order  that  it  may  be  sub- 
mitted to  said  judge  for  inspection  and  cor- 
rection, upon  due  notice  being  given  to  the 
appellee,  and  that  said  judge  may  certify  the 
facts  in  regard  to  such  exhibits  as  were  not 
attached  to  the  bill.   Judgment  accordingly. 


KoBNio  V.  Ghioago.  B.  &  Q.  B.  Co. 

(Supreme  Court  oT  Kebratka.  Oct  98, 1889:] 

BKIKKrr  DOIUJK— FORSIOX  CoBroaA.Tioi»— 
Pabtibs. 

1.  In  an  action  to  enjoin  a  railway  company 
from  laying  a  side  trsok  across  the  plunUlFii  lot, 
It  was  alleged  that  the  "defendant  was  a  foreign 
and  non-resldeot  railroad  oorponUon,  orgaaUed 
and  iocorporated  under  the  laws  of  Ullnola, "  eta, 
which  allegatlonB  the  defendant,  In  Its  answer  and 
Bapplemental  answer,  admitted  to  be  true.  Held 
that,  under  the  issue  made  la  the  pleadings,  the  de- 
fendaut,  unless  tt  became  m  corporation  under  the 
laws  of  the  state,  was  prohibited  absolutely  by  the 
constitution  from  acquiring  a  right  of  way;  and, 
as  It  could  not  acquire  the  same  directly,  it  oonld 
not  do  so  indirectly  through  a  oorporauon  organ- 
ised under  the  laws  of  the  Ktate,  and  might  be  en- 
joined from  appropriating  the  property. 

8.  Where  a  party  claimtug  right  of  way  under 
A  oontract  was  not  before  the  court  below,  and  it  is 
apparent  that  he  bas  an  interest  in  thesubject-mat- 
ter  of  the  suit,  he  must  be  made  a  party  before  the 
court  will  determine  his  rights  In  the  premises. 
{Hyllatnu  by  the  Court) 

Appeal  from  district  court,  Lancaster  ooun- 
tji  Field,  Judge. 


G.  Jf.  Zambertaonnni  BGUngtley  <£  Wood- 
ward, for  appellant.  Pmmd  &  Burr*  for  ro- 
spondent. 

Maxwell,  J.   This  action  was  brought  in 
the  district  court  of  Lancaster  county  to  en- 
join the  defendant  from  laying  a  side  track 
across  the  plaintiff's  lot  to  reach  thewareliousa 
of  Henry  T.  Clarke,  in  Lincoln.   Mr.  Clarke 
was  not  made  a  party  to  the  suit,  and  his  rigtits 
will  not  be  adjudicated  in  this  action.  On  the 
trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  d^endant,  and  dismissed  tho 
case.   It  is  alleged  In  the  petition  that  "the 
plaintiff,  Herman  Koenig.  a  resident  of  Lin- 
coln, Lancaster  county,  and  state  of  Nebraska, 
complains  of  the  said  defendant,  the  Chicago, 
Buriington  &  Qutncy  B.  B.  Co.,  and  alleges 
that  said  defendant  Is  a  foreign  and  non-resi- 
dent railroad  corporation,  organized  and  in- 
corporated under  the  laws  of  the  state  of  Illi- 
nois, and  operating  a  line  of  railroad  from  the 
city  of  Chicago,  in  the  state  of  Illinois,  to  tlie 
city  of  Lincoln,  in  the  state  of  Nebraska,  and 
from  thence,  either  by  lease  or  otherwise,  . 
various  other  railroads  radiating  in  different 
directions  from  the  said  city  of  Lincoln,  in 
said  stateof  Nebraska.   Thesaid  plaintiff  al- 
leges that  be  is  the  owner  of,  and  has  the  legal 
title  to,  and  is  In  the  possession  of,  lot  two,  la 
block  thirty-one  of  theclty  of  Lincoln,  county 
of  Lancaster,  and  state  of  Nebraska;  that  he 
has  a  house  upon  the  same,  wherein  he  re- 
sides; and  that  said  property  is  of  the  value 
of  $8,000.    Plaintiff  avers  that  the  said  de- 
fendant has  laid  its  railroad  track  across  the 
west  end  of  said  lot  two  in  said  block  thirty- 
one  aforesaid,  and  extended  the  same  from 
its  main  track  across  said  lot  to  the  warehouse 
andstore-builJing  of  one  Henry  T.  Clarke,  sit- 
uated at  the  intersection  of  8th  and  P  streets 
in  said  city  of  Lincoln;  and  the  said  plaintifC 
alleges  that  the  said  defendant  unlawfully, 
and  without  the  assent,  knowledge,  or  per- 
mission of  the  said  plaintiff,  entered  upon  said 
lot  of  the  plaintiff  and  laid  its  track  and  rail-  , 
road  ties  thereon,  and  is  now  operating,  haul- 
ing, and  running  its  freight-cars  over  said 
track,  and  across  the  lot  of  this  plaintiff,  to 
the  said  warehouse  aforesaid  of  the  said  Hen- 
ry T.  Clarke,  without  having  compensated  this 
plaintiff  for  his  damages  or  tendered  payment 
for  the  use  and  occupation  of  stud  premises, 
and  witliout  having  taken  any  steps  to  con- 
demn said  land,  under  the  laws  of  the  ^tate 
of  Nebraska,  or  securing  to  this  plaintiff  com- 
pensfition  in  any  manner  whatsoever  for  the 
damage  occasioned  by  the  occupancy  of  said 
lot,  and  the  use  thereof,  and  for  the  operation 
of  trains  and  cars  across  the  same;  and  the 
plaintiff  avers  that,  by  reason  of  the  building 
and  the  construction  of  the  said  railroad  across 
said  lot,  and  the  operation  of  engines,  trains, 
and  cars  over  the  same,  contrary  to  law,  and 
without  the  consent  and  permission  of  this 
plaintiff,  he  has  suffered  great  and  irreparable 
injury,  and  baa  been  deprived  of  the  peaceful 
enjoyment  of  said  premises,  and  the  life  of 
himself  and  family  has  been  and  is  daily  en- 
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ttangered  by  the  passing  and  repassing  of  cars 
over  said  track.  Plaintiff  also  alleges  that  he 
has  no  adequate  remedy  at  law.  and  that,  ex- 
cept for  the  interposition  of  this  court,  he 
will  be  embroiled  in  a  multiplicity  of  suits. 
Plaintiff  further  alleges  that  the  said  defend- 
anttlireatens  to  continiietheuseof  said  track 
for  said  railroad  purposes*  and  operate  trains 
over  and  across  said  lot.  notwithstanding  the 
request  of  this  plaintiff  to  desist  therefrom, 
unless  restrained  by  the  order  of  this  court." 
This  petition  was  filed  January  29. 1888.  On 
the  28th  of  July.  1888,  the  defendant  Bled  an 
answer  in  said  action,  as  follows:  "Now 
cnmes  the  defendant  above  named,  and  for 
answer  to  the  petition  filed  by  the  plaintiff 
admits  that  ft  is  a  corporation  organized  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
Illinois,  and  that  it  is  operating  certain  lines 
of  railroad  in  the  state  of  Nebraska.  Further 
answering  the  said  petition,  the  defendant 
denies  each  and  every  allegation  therein  con- 
tained." On  February  18,  1889,  the  defend- 
ant filed  a  supplemental  answer,  In  part  as 
•  follows:  "Now  comes  the  above-named  de- 
fendant, and  for  a  supplemental  answer  to 
the  petition  herein  admits  that  it  is  a  corpo- 
ration duly  organized  under  and  by  virtue  of 
the  laws  of  the  state  of  Illinois,  and  that  it  is 
operating  certain  lines  of  railroad  in  the  state 
of  Nebraska.  «  •  *  And  defendant  had 
the  right  to  construct,  maintain,  and  use  a 
track  across  the  said  lot  by  virtue  of  a  con- 
tract duly  executed,  signed,  and  delivered  by 
the  plaintiff  on  the  22d  day  of  June,  18!37, 
wherein  Henry  T.  Clarke  was  party  of  the  2d 
part,  and  wliicb  contract  and  the  terms  and 
condition  thereof  said  Clarke  has  duly  kept 
and  performed,  but  said  plaintiff  now  refuses 
to  keep  and  perform."  And,  after  alleging 
certain  condemnation  proceedings  by  the  Lin- 
coln i,t  Northwestern  Railway  in  its  behalf, 
it  Alleges  that,  "further  answering  the  said 
petition,  the  defendant  denies  each  and  every 
allegation  therein  contained." 

It  will  be  observed  that  the  defendant  is 
charged  in  the  petition  with  being  "a  foreign 
and  non-resident  railroad  corporation,  organ- 
ized and  incorporated  under  the  laws  of  the 
state  of  Illinois,"  and  in  its  answer  and  sup- 
plemental answer  it,  in  effect,  pleads  the  same 
facts.  Section  8,  art.  11,  of  the  constitution, 
provides  that  "no  railroad  corporation  organ- 
ized under  the  laws  of  any  other  state  or  of 
the  United  States,  and  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the  right  of 
eminent  domain,  or  have  power  to  acquire 
the  right  of  way  or  real  estate  for  depot  or 
other  uses  until  it  shall  have  become  a  body 
corporate  pursuant  to  and  in  accordance  with 
the  laws  of  this  state."  Thus,  a  foreign  rail- 
road corporation  can  neither  exercise  tlie  right 
of  eminent  domain  nor  possess  power  to  ac- 
quire the  right  of  way  or  real  estate  for  depot 
or  other  uses  until  itshall  have  become  a  body 
corporate  pursuant  to  and  in  accordance  with 
the  laws  of  the  state.  In  other  words,  a  for- 
eign railway  corporation,  under  our  constitu- 
tion, can  neitlier  acquire  nor  hold  a  railroad 


in  this  state  unless  it  becomes  a  corporation 
under  the  laws  of  the  state  in  some  of  Ihtt 
forms  pointed  out  in  the  statute.  A  railway 
corporation,  being  a  creature  of  statute,  pos- 
sesses no  powers  except  those  conferred  upon 
it  by  law.  This  question  was  very  fully  con- 
sidered in  State  v.  Scott,  22  Neb.  628.  629, 
36  N.  W.  Rep.  121,  and  it  was  held  that  a 
foreign  corporation  Is  prohibited  from  acquir* 
ing  a  right  of  way  or  real  estate  for  depot  or 
other  uses,  and  that  it  cannot  do  indirectly 
what  the  constitution  prohibits  it  from  doing 
directly.  In  other  words,  that,  as  it  cannot 
perform  any  of  the  acts  named,  therefore  It 
cannot  avail  itself  of  the  services  of  another 
corporation  to  accomplish  this  result.  The 
denial  to  a  foreign  railroad  corporation  of  tha 
right  of  eminent  domain,  and  the  power  to 
acquire  right  of  way  tfr  real  estate  for  depot 
or  other  uses,  is  an  absolute  prohibition 
against  such  corporation  either  owning  or 
holding  a  railroad  in  this  state.  The  denial 
of  the  right  to  acquire  right  of  way  is  very 
broad  and  comprehensive,  and  its  meaning 
unmistakable.  "No  foreign  corporation  can 
exercise  the  right  of  eminent  domain  or[can] 
acquire  right  of  way,"  etc  If  it  cannot  ac- 
quire, then  it  is  forbidden  to  hold  what  It  is 
prohibited  from  acquiring,  because  the  effect 
of  the  denial  of  the  right  of  acquisition  is  to 
prevent  it  from  taking  the  property.  And 
as  it  cannot  do  indirectly  what  it  is  prohibited 
from  doing  directly,  it  cannot  acquire  and 
hold  a  leased  line,  and  thus  evade  a  plain 
constitutional  prohibition.  These  provisions 
were  placed  i  n  the  constitution  not  as  a  meas- 
nre  of  hostility  to  railroads,  but  to  protect 
the  citizens  of  tlie  state  in  the  enforcement  of 
tlieir  rights,  and  prevent  corporate  abuses. 
Therefore,  a  foreign  corporation,  to  own  or 
operate  a  lint*  of  railway  tn  this  state,  must 
become  a  corporation  under  the  laws  of  the 
state  in  some  of  the  modes  pointed  out  in  the 
statute.  In  State  v.  Railroad  Co.,  ^  Neb. 
156. 41 N.  W.  Rep.  125,  ina  proceeding  in  quo 
toarranto,  the  defendant  filed  an  answer,  set- 
ting up  the  fact  that  it  had  become  a  domestic 
corporation  under  the  laws  of  this  state,  and 
a  decree  was  rendered  to  that  effect.  That 
decree  was  rendered  at  the  July  term  of  last 
year,  (1888.)  and  after  this  action  was 
brought.  The  first  answer  also  was  filed  be- 
fore the  decree  named.  The  supplemental 
answer,  however,  was  filed  two  or  more 
montlis  after  that  decree.  It  would  seem  to 
have  been  the  duty  of  defendant  to  set  up 
this  decree  in  its  supplemental  answer,  and 
have  amended  its  former  answer.  Why  it 
failed  to  do  so  is  uncertain.  We  cannot  b&< 
lieve  that  it  sought  thereby  to  override  the 
constitution  of  the  state,  and  thus  stek  to 
make  the  creature  of  the  law  greater  than  the 
creator  thereof.  But,  whatever  the  cause,  on 
the  pleadings,  as  we  find  them  before  us,  the 
defendant -cannot  recover.  Mr.  Clarke  is  not 
before  the  court,  and  we  will  not  in  his  al> 
sence  determine  any  matter  affecting  him. 
Neither  will  we  in  the  absence  of  proper  par- 
ties before  the  court  investigate  the  right  to 
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lay  the  side  track  fn  qaestion.  The  judgment 
of  the  district  court  Is  reversed,  and  the  in- 
junction made  perpetnal.  Judgment  Wicrad- 
Ingly.   The  other  judges  concur. 

This  decision  will  not  prevent  the  railroad 
compaoy,  as  a  cori>oration  organized  undei' 
t!ie  Ihws  of  this  state,  from  condemning  and 
acquiring  the  right  of  way  for  necessary  side 
tracks. 


JOBNSON  v.  STATK. 
iSupreme  Court  of  Ntbnuka.  Oot.  SB,  1888.) 
Rlpb— ATTMPt— €urricmcT  ow  BriDBiraB. 

1.  To  Justtfy  or  sustain  a  verdict  of  gnUty, 
the  proof  must  reach  that  degree  of  certainty  as  to 
«xclude  reasonable  doubt.  It  is  not  sufflcieat  to 
show  that  the  aocused  may  be  gnllty,  but  it  must 
clearly  appear  that  be  la  ffull^,  of  uw  speolfio  of- 
fense cbarged. 

2.  Proof  heldiDsnffldenttosustaintheverdiot 
8.  Instructions  set  oat  In  the  opinion  held  to  be 

tfruueons. 
tSyllabu*  by  the  Court) 

Error  to  district  court*  Burt  oounty; 
Wakeley,  Judge. 

H.  Wade  Gillis  and  George  B.  Lake,  for 
plaintiff  In  error.  The  Attonuy  Qeneralttot 
tiie  State. 

Maxwsli.,  J.  The  pltintlff  In  error  wm 
eonvicte<l  in  the  district  court  of  Burt  county 
of  an  assault  with  intent  to  commit  a  rape  on 
his  daughter  Constance  Johnson,  and  sen- 
tenced to  imprisonment  In  the  penitentiary. 
The  offense  is  alleged  to  have  been  committed 
on  the  24th  of  I>ecember,  1887,  up-staini  at 
the  house  of  the  accused,  near  Oakland,  in 
Burt  county,  between  S  and  6  o'clock  P.  h. 
of  that  day.  The  complaining  witness  made 
no  mention  of  the  alleged  assault  to  any  per- 
son for  Beveral  months  after  It  was  said  to 
hare  occurred.  There  were  no  marks  ap(m 
her  person*  nor  any  evidence  that  an  assault 
had  been  made,  except  her  naked,  unsup- 
ported statement,  made  many  months  after 
the  time  above  set  forth.  She  claims  to  have 
called  lier  sister  Annie  from  the  kitchen,  a 
child  nine  years  of  age,  to  the  door  of  laa 
room,  and  when  she  reached  that  point  to 
have  requested  her  to  return  to  the  kitchen. 
This  witness,  Annie,  evidently  had  been  in- 
structed by  some  one  in  regard  to  her  testi- 
mony, as  she  testifies  with  particularity  to 
certain  dates  that  a  child  of  tender  years  would 
not  notice  or  remember,  unless  Instructed 
thereon.  If  the  testimony  of  the  prosecuting 
witness  is  true,  her  mother  was  in  the  room 
below,  and  a  stove-pipe  extended  from  a  stove 
in  her  mother's  room  through  the  floor  of  the 
room  up-atairs  in  which  she  sieges  she  and 
her  father  were;  but  she  made  no  outcry. 
She  also  testifies  that  during  the  evening  of 
that  day  she  played  on  the  organ,  and  sang 
for  the  entertainment  of  company,  till  about 
11  o'clock  p.  H.  The  plaintiff  in  error  testi- 
fied in  his  own  behalf,  and  denies  that  he 
was  up-stairs  at  the  time  stated,  or  that  bla- 
daughter  was  there,  or  that  he  then,  or  at  any 
other  time  or  place,  attempted  to  commit  the 
offense  charg«].  Being  the  evening  before 
Ohristmaa,  a  number  of  persons  were  at  tlM 


house  of  the  accused,  who  testify  "that  he 
returned  home  about  5  P.  h.  of  the  day  named, 
and  that  both  he  and  his  daughter  were  in 
the  kitchen,  and  were  not  up-stairs,  at  the 
time  alleged.  In  addition  to  this,  a  lar^e 
number  of  the  neighbors  and  acquaintances 
of  the  plaintiff  In  error,  who  huve  known  him 
intimately  for  years,  testiBed  that  his  ciiarao- 
ter  for  virtue  and  morality  was  good.  Upon 
such  testimony  as  this  it  is  difficult  to  see 
upon  what  ground  the  jury  could  find  a  ver- 
dict of  guilty.  It  is  evident  thut  they  were 
misled,  or  allowed  their  prejudices  to  Intiu- 
ence  their  action.  The  evidence  required  to 
authorize  and  sustain  a  conviction  Is  not 
that  the  accused  may  be  guilty,  but  It  must 
reach  that  degree  of  certainty  as  to  exclude 
reasonable  doubt.  This  rule  neither  courts 
nor  juries  have  a  right  to  disregard.  Every 
person  is  presumed  to  be  innocent  until  proved 
to  be  guilty,  and  the  degree  of  proof  of  guilt 
must  be  such  as  to  render  it  morally  certain 
that  the  accused  oommitted  the  otTensa 
charged.  In  other  words,  to  justify  the  1^ 
ing  of  the  heavy  hand  of  the  law  upon  a  per^ 
son,  and  branding  him  as  a  felon,  and  bring- 
ing disgrace  upon  him  and  his  kindred,  th« 
proof  must  be  of  such  a  character  as  dearly 
to  establish  Ms  guilt,  and  if  It  fiiUs  below 
that  It  is  not  sufBcient.  In  the  cue  at  bar, 
if  we  give  the  testimony  of  the  prosecutrix 
its  full  force  and  effect,  there  is  a  failure  of 
proof  of  the  degree  force  necrssary  to  con- 
stitute the  offense.  Keitiier  is  there  proof 
of  such  an  attempt  as  Is  contemplated  bv  the 
statute.  In  Hicks  v.  Com..  9  S.  E.  Rep.  1024, 
the  supreme  court  of  Yi  rglnia.  In  coniriderlng 
an  Indictmoit  charging  the  defendant  with 
attempting  to  poison,  with  intent  to  kill,  one 
A.,  by  buying  the  poison  and  delivering  it 
to  one  L.,  and  soliciting  her  to  administer  It 
in  coffee  to  A.*  say:  "  An  attempt  to  commit 
a  crime  Is  compounded  of  two  elements:  (1) 
The  Intent  to  commit  It;  and  (2)  a  direct,  in- 
effectual act  done  towards  It  commission, 
(Code.  §  8S88;  2  Bish.  Grim.  Froc.  §  71;)  or, 
as  Wharton  defines  It:  *An  attempt  is  an 
intended,  apparent,  unflnishedcrime.*  There- 
fore the  act  must  reach  far  enough  towards 
the  accomplishment  of  the  desired  result  to 
amount  to  the  commencement  of  the  consum- 
mation. It  must  not  be  merely  preparatory. 
In  other  words,  while  It  need  not  be  the  last 
proximate  act  to  tiie  consnmmation  of  the 
offense  attempted  to  be  perpetntted,  it  must 
approach  snflaolently  near  to  it  to  stand  either 
as  the  first  or  some  subsequent  step  In  a  di- 
rect movement  towards  the  commission  of  the 
offense  after  the  preparations  are  made.  Uhrs 
Case,  6  Grat.  706;  McDade  v.  People.  29 
Mich.  50;  Bouv.  Law  Diet. 'Attempt.*  Thus 
it  has  been  often  held,  under  statutes  siml> 
lar  to  our  own,  that  the  purchase  of  a  gun, 
with  intent  to  commit  murder,  or  the  pur- 
chase of  poison,  with  the  same  intent,  does 
not  constitute  an  Indictable  offense,  because 
the  actdone  In  either  case  is  considered  as  only 
in  the  nature  of  a  preliminary  preparation, 
and  as  not  advancing  tlte  conduct  of  the  ao- 
cused beyond  the  sphere  of  mere  Intent.   *  To 
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make  the  act  an  indictable  attempt.'  aajs 
Wbarton,  <  it  mast  l>e  a  cause,  as  diatingulslied 
from  a  condition;  and  it  must  go  so  tar  that 
it  would  result  in  the  crime,  aoless  frustrated 
by  extraneous  circumstances.'  1  Wburt. 
Grim.  Law.  §  181.  This  Is  well  illustrated 
by  the  case  of  People  v.  Murray,  14  Cal.  159. 
In  that  case  the  defendant  was  indicted  for 
an  attempt  to  contract  an  incestuous  marriage 
with  his  niece.  It  wasshown  Uiat,  after  de- 
claring his  Intention  to  marry  her,  he  actually 
eloped  with  her,  and  sent  for  a  magistrate  to 
perform  the  ceremony;  and  at  the  trial  be 
was  convicted.  But  on  appeal  the  judgment 
vas  revemed.  the  appellate  court  holding  that 
these  were  mere  preparations,  and  did  not 
constitute  an  attempt,  within  the  meaning  of 
the  statute.  In  delivering  the  unanimous 
opinion  of  the  court.  Field,  G.  J.,  said:  The 
evidence  '  shows  very  clearly  the  intention  of 
the  defendant;  but  something  more  than  the 
mere  intention  Is  necessary  to  constitute  the 
ofFense  charged.  Between  preparation  for 
the  attempt  and  the  attempt  itself  there  is  a 
wide  difference.  The  perpetration  consists 
in  devising  or  arranging  the  means  or  meas- 
ares  necessary  for  the  commlssioti  of  the  of- 
fense; the  attempt  is  the  direct  movement 
towards  the  commission  after  the  prepara- 
tions are  made.  To  illustrate:  A  party  may 
purchase  and  load  a  gun,  with  the  declared 
intention  to  shoot  his  neighbor;  but  until 
some  movement  is  made  to  use  the  weapon 
upon  the  person  of  his  intended  victim,  there 
is  only  preparation,  and  not  an  attempt.  For 
tlie  preparation  be  may  be  held  to  keep  the 
peace,  but  be  is  not  chargeable  with  any  in- 
tent to  kill.  So,  in  the  present  case,  the  dec- 
laiationi*  and  elopement  and  request  for  a 
magistrate  were  preparatory  to  tlie  marriage; 
but  until  the  officer  was  engaged,  and  the 
parties  stood  before  him,  ready  to  take  the 
vows  appropriate  to  the  contract  of  marriage, 
it  cannot  be  said  in  strictness  ({. in  a  legal 
sense)  that  the  attempt  was  made.  The  at< 
tempt  contemplated  by  the  statute  must  be 
manifested  by  acts  which  would  end  in  the 
consummation  of  the  particular  offense,  but 
for  tlie  intervention  of  circumstances  inde- 
pendent of  the  will  of  the  party,'  The  same 
principle  was  recognized  by  the  supreme 
court  of  Pennsylvania  in  a  recent  case,  and 
one  which  bears  a  striking  resemblance  to  the 
case  before  us.  There  the  defendant  was 
Indicted  and  convicted  for  an  attempt  to  ad- 
minister poison,  under  a  statute  the  provis- 
ions of  which  are  substantially  the  same  as 
those  of  our  own  statute.  It  was  proved  at 
the  ti'ial  that  the  defendant,  in  a  conversation 
with  the  witness  Neyer.  stated  his  grievance 
against  his  intended  victim,  Waring,  and  his 
determination  to  be  revenged,  and  then  solic- 
ited Neyer  to  put  poison  in  Waring's  spring, 
so  that  he  and  his  family  would  be  poisoned* 
offering  him  a  reward  therefor.  He  also  eav« 
him  directions  how  to  administer  the  poison, 
and  gave  liim  the  poison  to  be  administered. 
But  the  witness  refused  to  tiave  anything  to 
do  with  it,  and  handed  it  back  to  the  defend- 
ant, and  testiaed  that  be  never  Intended  to 


administer  it.  Upon  these  facts  the  supreme 
court  held  that  all  that  occurred  at  the  inters 
view  with  the  witness,  and  the  legal  infer- 
ences deducible  therefrom,  followed  by  no 
other  act,  were  not  sufficient  to  warrant  a 
conviction  for  an  attempt  to  commit  the 
felony  charged;  that  the  act  proved  did  not 
approximate  sufficiently  near  to  the  oommis* 
Bion  of  murder  to  establish  an  attempt  to 
commit  it,  within  the  meaning  of  the  stab- 
ate;  and  the  judgment  was  accordingly  re- 
versed. « Merely  soliciting  one  to  do  an  act,* 
said  the  court,  '  is  not  an  attempt  to  do  that 
act.  *  *  *  In  a  high  moral  sense,  it  may 
be  true  that  solicitation  is  attempt;  but  in  a 
legal  sense  it  is  not.*  Stabler  v.  Gom.,  95 
Pa.  St.  318.  The  court  in  its  opinion  also 
referred  to  the  case  of  B^.  v.  Williams,  1 
Car.  &  E.  589,  I  Denlaon,  Gr.  Gas.  39,  which 
was  a  prosecution  under  the  third  section  of 
the  act  of  1  Vict.,  from  which  the  Pennsyl- 
vania statute  was  substantially  copied,  and 
in  that  case  it  was  held  that  the  delivery  of 
poison  to  an  agent,  with  directions  to  him  to 
cause  it  to  be  administered  to  another,  was 
not  sufficient  to  establish  an  attempt  to  mur- 
der. In  that  case  the  agent  was  actually 
given  mo;iey  for  his  services,  and  immediate- 
ly proceeded  with  the  poison  to  the  house  of 
the  intended  victims,  but  upon  bis  arrival 
there  he  gave  up  the  poison  to  them,  and  told 
them  all  about  it.  The  prisoners  were  con* 
victed,  but  at  the  ensuing  term  the  case  waa 
considered  by  the  fifteen  judges,  who  held 
the  conviction  wrong." 

This  we  regard  as  a  correct  statement  of 
the  law,  at  least  so  far  as  a  distinction  is 
drawn  between  intention  and  attempt.  The 
testimony  of  the  prosecutrix,  therefore,  if 
given  its  full  effect,  fails  to  show  an  attempt 
within  the  meaning  of  the  statute  to  commit 
the  offense  charged.  Besides,  no  sufficient 
reason  is  given  by  the  prosecutrix  for  her 
failure  to  make  complaint  at  an  earlier  peri- 
od. Great  delay  in  making  complaint  in  a 
case  of  this  kind  is  a  strong  circumstance 
tending  to  show  that  the  charge  is  a  fabrica* 
tion,  made,  in  many  instances,  as  a  means  to 
accomplish  the  personal  objects  of  the  pros- 
ecutrix, or  other  person,  who  may  possess  in- 
fluence over  her.  In  such  cases,  the  court 
should  require  sufficient  testimony  in  cor- 
roboration to  show  that  a  crime  was  In  fact 
committed.  The  offense  charged,  when  in 
fact  committed,  is  of  such  a  nature  as  to  be 
well  calculated  to  shock  the  sensibilities  of 
the  woman  attacked.  It  would  seem  to  be 
well-pigfa  impossible  for  her  to  treat  it  as  a 
light  and  trifling  matter,  which  made  so  liU 
tie  impression  on  her  mind  that  immediately 
thereafter,  and  tor  several  hours,  she  could 
play  on  a  musical  instrument  and  sing  to 
those  assembled  at  her  father's  house.  She 
evidently  was  free  and  unrestrained,  yet  her 
sensibilities  were  so  little  affected  that  for 
months  she  disclosed  the  alleged  charge  to  no 
one.  We  cannot  believe  this  to  be  true  when 
an  offense  has  actually  been  committed.  Ad 
offense  of  this  character,  when  clearly  estab- 
lished.should  beseverely  punished;  batstale 
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charges  will  be  scrutinized  very  closelj,  and 
the  commisaion  of  the  alleged  crime  must  be 
fully  established.  There  evidnitly  is  a  secret 
history  to  this  case,  not  shown  by  the  testi- 
mony, and  there  is  not  a  very  friendly  feel- 
ing between  the  prosecutrix  and  herfittber; 
hence  the  unnatural  charge. 

The  court  Instraeted  the  Jury  as  follows: 
"Iftbeassaalt  was  made,  and  with  the  intent 
to  have  sexual  intercourse  with  the  prosecu- 
trix, the  intent  may  have  been  to  cwtect  the 
purpose  by  prevailing  upon  her  to  submit  If 
this  could  be  accomplished,  or  to  carry  oot 
the  purpose,  if  necessary,  by  force  and  vio- 
lence, and  against  her  will;  and  it  is  this 
latter  mentioned  purpose  which  most  be 
shown  beyond  a  reasonable  doubt  to  warrant 
a  conviction.  Bot  if  the  assault  and  such 
intent  have  been  proven  to  yonr  satlsfncUon 
beyond  a  reasonable  doubt,  it  is  your  duty 
to  find  Uie  prisoner  guilty,  however  unpleas- 
ant it  may  be."  In  this  we  think  the  court 
erred.  The  blending  ct  the  two  propositions 
together,  one  of  which  would  not  authorize  a 
omvictlon,  and  referring  to  sneh  intmt  in 
the  manner  set  fortti,  must  tutve  misled  the 
Jnxy,  and  is  erroneous.  The  judgment  ui  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings.  The  c^er 
Judges  concur. 


Greenwood  i>.  CRAxa. 
(Supreme  Court  of  NebroMka.  Ocst  28, 1889.) 
Bill  or  SIzciptions. 
The  dectBion  of  the  district  court  was  made 
Harcb,  9, 1889:  the  motion  for  a  new  trial  being 
OTermled  on  the  same  day.  Court  adjourned  Hne 
€Ue  on  tbe  16th  day  of  the  same  month,  without 
granting  an  extension  of  time  within  which  to  pre 

Sra  ana  eerve  a  bill  of  ezceptlona. .  On  the  18th 
y  of  April,  ftud  more  than  15  davs  after  the  final 
adjournment  of  court,  the  bill  of  exoeptlons  was 
■erred  apon  defendant  in  error,  who  refuaed  to  ao- 
knowledge  mrlce  on  aooount  of  the  expiratton  of 
time.  On  the  88d  day  of  ICay,  plaintiff  In  error  noti- 
fied defendant  in  error  to  appear  forthwith  before 
the  judge  of  the  district  oourt  before  whom  the  case 
was  tried,  and  ahow  cause  against  Uie  allowanoa 
of  the  bill.  On  that  di^tbe  judm  re  fused  '*to  cor- 
rect the  record"  M  as  to  makelt  appear  that  the 
additional  time  was  granted,  bht  signed  the  bill, 
giving  as  a  reason  therefor  that  the  attorney  for 

elainuff  in  error  was  laboring  under  the  wrong 
apreaslon  that  an  extension  had  been  granted,  u 
was  held  that  the  Judge  bad  no  authority  to  sign 
the  bill,  and  upon  the  motion  of  dafendaot  In  error 
the  exoeptlons  were  qu^hed. 
ISyllabiu  by  the  Court.) 

Error  from  district  court.  Gage  ooanty; 
BsoADY.  Judge. 

Fe^terton  <£■  Bti*h,A.  D,  McCandletSt  and 
Winter  A  JTou^nan,  for  plaintiff  in  error. 
2*.  2>.  Co66«y,  for  defendant  In  error. 

Reese,  C.  J.  This  case  Is  submitted  upon 
a  motion  to  quash  the  bill  of  exceptions. 
The  motion  is  based  upon  the  following 
grounds:  Firet.  "Said  bill  of  exceptions  was 
not  presented  to  adverse  counsel  within  fif- 
teen days  from  the  rising  of  court,  as  by 
statute  provided,  (no  extension  having  been 
granted.)   Beeond*  The  said  bill  was  not 


presented  to  the  Judge  for  bis  signature  for 
more  tlian  sixty  days  after  the  rising  of  the 
coart;  court  having  adjourned  »f7ied^  March 
16, 1889,  and  said  bill  was  not  presented  to 
the  district  jndge  until  May  22d,  when  tie 
signed  and  allowed  the  same,  over  the  pro- 
of  this  defendant."  It  appears  from  the 
I'ecord  that  the  cause  was  tried  in  the  dis- 
trict court,  and  decided  March  9,  1889,  when 
a  motion  for  a  new  trial  was  Died  and  over- 
ruled. Court  adjonrned  Hnedie  March  16tb, 
and  no  extension  of  time  was  granted  In 
which  to  prepare  the  bill  of  exoeptlons.  On 
the  18th  day  of  April,  the  bill  of  exceptions 
was  served  upon  the  attorney  for  defend- 
ant in  emn*,  but  an  usknowledgment  of  serv- 
ice was  refused,  and  the  bill  of  exceptions 
returned.  The  reason  assigned  for  the  re- 
fusal was  that  the  statutory  time  in  which  to 
serve  the  same  hadi  expired,  and  that  no  ex- 
tension had  been  granted  by  the  court.  On 
the  22d  day  of  May,  the  attorneys  for  plain- 
tiff  in  error  notified  the  defendant  1  n  error  to 
appear  before  the  j^norable  J.  H.  Bboady, 
the  judge  of  the  district  court  before  whom 
the  case  was  tried,  forthwith  to  show  oaosei 
if  any,  why  the  bill  of  exceptions  should  not 
be  allowed  in  the  case,  and  wliy  the  records 
should  not  be  amended  to  show  that  40  days 
were  allowed  In  which  to  present  the  bill  of 
exceptions.  We  are  unable  to  find  In  the 
case  any  motion  to  have  the  record  corrected 
so  as  to  show  the  ftets  sn^iested  in  the  no- 
tice. But  in  the  certificate  of  the  judge  the 
following  appears:  '*The  motion  to  correct 
entry  overruled."  In  addition  to  the  words 
above  quoted,  the  certitlcale  to  as  follows: 
"It  appears  from  McOandless*  affidavit  that 
he  was  under  the  wrong  impression  that  he 
had  forty  di^  from  rising  of  court  to  pre- 
pare his  bill,  and  that  he  was  under  such 
wrong  impression  until  the  expiration  of  the 
fifteen  days  allowed  by  law.  The  time  is  ex- 
tended forty  days  additional  to  the  time  here- 
tofore limited  to  reduce  exceptions.to  writ- 
ing. The  above  bill  contains  all  the  evidence, 
and  is  hereby  allowed  and  made  part  of  the 
record.  Plaintiff  excepts.  May  22. 1889.  J. 
H.  Broadt,  Judge."  Attached  to  the  bill 
of  exceptions  is  an  affidavit  made  by  Mr.  Mo- 
Candless,  the  attorney  for  plaintiff  in  error; 
but,  it  not  having  been  made  a  part  of  the 
bill  of  exceptions,  it  cannot  be  here  consid- 
ered.  Tessier  v.  Crowley.  16  Neb.  369.  20 
N.  W.  Rep.  264.  However,  had  it  b(>en  so 
preserved,  it  could  nt^  have  been  considered, 
for  the  reason  that,  as  decided  in  Greenwood 
V.  Cobbey,  24  Neb.  648,  39  N.  W.  Rep.  8:W, 
this  court  will  not  go  back  of  the  action  of 
the  judge  of  the  district  court,  and  inventi- 
gate  as  to  the  grounds  upon  which  an  exten- 
sion was  granted. 

The  question  here  presented  is  as  to  the 
authority  of  the  judge  of  the  district  court  to 
make  the  extension  at  the  time  at  wliich  the 
order  was  made;  the  reason  therefor  ))eing 
aa  stated  in  the  certificate  of  the  judge.  By 
section  311  of  the  Civil  Code  it  is  provided 
that  the  party  excepting  must  reduce  bis  ex- 
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cepUons  to  wrlUng  within  15  days,  or  In  such 
time  as  the  court  ma7  direct,  not  exceeding 
40  days  frwn  the  adjoornment  of  the  court 
Hne  die,  and  suhmlt  the  same  to  the  adverse 
party  or  his  attorney  of  record  for  examine^ 
tion  and  amendment,  If  desired.  The  court 
not  having  extended  the  time  during  its  ses- 
sion from  15  to  40  dnys,  it  then  became  nec- 
essary for  plaintiff  in  error  to  prepare  the  bill 
witbin  the  time  dxed.  by  statute,  to-wit,  15 
d^ys  from  the  fiual  adjournment<^  the  court 
This  he  did  not  do.  It  is  claimed  by  him  in 
his  brief  ti)at»  by  ttie  affidavit  which  he  filed 
with  the  judge»  It  Is  made  to  appear  that  he 
asked  the  extension  of  time,  that  the  same 
was  granted  in  open  court,  but  thut  the  pre- 
siding judge  failed  to  cause  it  to  he  entered 
upon  the  record.  Had  this  been  so  under^ 
■  stood  by  the  judge,  and  had  the  order  grant- 
ing the  extension  been  made  in  open  court, 
the  record  might  have  been  so  amended  as  to 
show  that  fact:  but,  aitet  the  submission  ct 
the  affidavit  to  the  judge,  he  refused  to  order 
a  correction  of  the  record.  Whether  this  re- 
fusal was  based  upon  ttte  supposition  that 
the  court,  only,  had  jurisdiction  to  make  the 
correction,  or  whether  the  judge  was  not  sat- 
isfied from  the  evidence  that  the  order  had 
been  orally  announced  in  court,  it  is  not  nec- 
essary here  to  inquire.  It  is  sufficient  to  say 
that  the  ceuord  does  not  show  the  extension 
of  time;  the  judge  preferring  to  sign  the  bill, 
and  make  it  a  part  of  the  record,  upon  the 
grounds  that  the  attorney  for  p]ainti£F  in  er- 
ror was  laboring  under  a  wrong  impression 
as  to  his  rights.  This,  under  the  statutes,  is 
not  a  sufficient  reason  for  granting  the  ex- 
tension. As  we  have  seen,  court  adjourned 
March  16th.  The  15  days  allowed  by  law 
for  serving  the  bill  of  exceptions  expired 
March  31st.  The  bill  was  presented  to  coun- 
sel for  defendant  in  error  on  the  18th  day  of 
April,  when  he  refused  to  acknowledge  serv- 
ice. It  was  allowed  by  the  judge  on  the  22d 
day  of  J^ay,  which  was  34  days  after  its  re^ 
turn,  and  67  days  after  the  »ljoumment  of 
court  sine  die.  It  must  also  be  remembered 
that  the  extension  was  made  after  the  bill 
had  been  served  upon  the  attorney  of  defend- 
ant in  error,  and  on  the  date  of  its  allowance, 
and  that  it  was  never  served  upon  him  after 
the  extension  of  time  was  granted.  Had  tlie 
extension  been  lawful,  it  would  have  been 
necessary  to  serve  the  bill  of  exceptions  upon 
the  attorney  for  defendant  in  error,  in  order 
that  he  might  make  suggestions  of  amend- 
ment, if  necessary.  But  no  such  service  was 
made.  As  has  been  frequently  said,  the 
whole  matter  of  the  extension  of  time  for  the 
settling  of  bills  of  exceptions  is  regulated  by 
statute;  and,  in  order  to  procure  the  settling 
of  a  bill  of  exceptions,  parties  desiring  such 
settlement  must  bring  themselves  within  the 
law  on  that  subject.  As  said  in  Bank  v. 
Bartlett,  8  Neb.  319,  1  N.  W.  Bep.  199. 
the  design  of  the  law  was  to  allow  a  fixed 
period  for  the  presentation  of  bills  of  excep- 
tions; and.  when  the  Uw  is  not  complied 
with,  the  signing  of  the  bill  will  not  legalize 


it.  If  not  signed  aoeotdlng  to  the  provisions 
of  the  statutes.  The  motion  to  quash  the 
bill  is  therefore  sustained.  The  other  judges 
concur. 


HoDOES  0.  MoDuFF  et  aX. 
(Suiiwne  Court  of  JViAfffon.  Oat.  11, 188B.) 
Covanrr  Dbobu— BjmuBXHO— Tatnrms— Oom- 

PBK8ATIOX. 

1.  Where  a  oonHCnt  decree  h&s  been  entered,  a 
rebearicg  is  properlv  denied  as  to  a  party  who  ap- 
pears to  have  koowa  what  the  decree  was,  and 
who  was  not  induced  to  agree  to  the  same  by  any 
misrepresentations. 

2.  Where  It  appears  that  a  trostee  has  proper- 
ly administered  the  trust-estate,  be  will  be  allowed 
a  rehearing  as  to  a  decree  for  oompensatlon,  which 
was  entered  without  permitting  him  to  prove  the 
value  of  his  sarvloes. 

Appeal  from  drcutt  cooxt,  Wayne  county; 
WiLLiAH  Look,  Judge. 

Hen^  0.  Hodges,  as  goardian  of  Andrew 
UcDaff,  an  Incompetent  person,  filed  a  bill 
a^nst  Gilbert  (}.  McDuff  and  Alexander  OL 
McFedries,  to  set  aside  a  deed  of  trust  «ce- 
onted  by  Andrew  UoDuff  to  defendants.  A 
consent  deoree  was  entered,  and  defendant 
McDuff  appeals  from  an  order  denying  a  ra- 
bearing,  and  from  a  supplemental  decree  al- 
lowing oompensatlon  to  defendants  as 
tees. 

/affK«  IT.  i>oun(f,  for  appelant.  BdwImV, 
Coneltf,  for  appellee. 

Morse,  J.  The  snbstance  of  the  bill  and 
answers  in  this  case  will  he  found  stated  in 
Hodges  V,  McDuff,  36  K.  W.  Bep.  704.  After 
the  filing  of  the  opinion  reported  aa  above, 
and  on  the  5th  day  of  May,  1888,  the  follow- 
ing decree  was  entered  in  the  circuit  court 
for  the  county  of  Wayne,  in  chancery:  "  This 
cause  came  on  to  be  heard  on  pleadings  and 
proofs  taken  in  open  court,  and  the  court  hav- 
ing heard  Edwin  F.  Conely,  solicitor  for  the 
complainant,  and  Henry  M.  Cheever,  solicitor 
for  the  defendants,  it  Is  ordered,  adjudged, 
and  decreed,  and  this  court,  by  virtue  of  the 
power  in  It  vested,  doth  order,  adjudge,  and 
decree,  aa  follows:  (X)  That  the  said  defend- 
ants have  fully  accounted  for  all  the  property, 
and  ail  of  their  doings  in  and  about  the  prop- 
erty, described  in  the  bill  of  complaint  in  this 
cause,  and  in  and  about  the  trust  created  by 
and  vested  In  them  by  virtue  of  the  deed  of 
the  said  Andrew  McDuff  to  the  said  defend- 
ants, mentioned  and  set  forth  in  the  said  bill 
of  complaint;  (2)  that  the  said  defendants, 
Gilbert  O.  McDuff  and  Alexander  G.  Mo- 
Fedries,  being  desirous  of  resigning  their 
trust,  and  conveying  the  property  to  the 
guardian,  do  forthwith,  by  a  proper  deed  of 
quitclaim  and  release,  convey  and  transfer  to 
the  complainant,  as  guardian  as  aforesaid, 
the  premises  described  and  set  forth  in  the 
bill  of  complaint  herein,  and  all  the  right, 
title.  Interest,  power,  and  authority  of  the  de- 
fendants under  and  by  virtue  of  the  trust-deed 
aforesaid;  (3)  that  the  ntatterof  the  oompen* 
satiou  of  the  said  defendants,  or  either  of 
them,  for  services  rendered  In  the  matter  of 
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the  trust  created  by  the  deed  ftforesald,  be,  and 
the  same  is  berebv,  reserved  for  further  iu- 
Tflstigatlon  and  determioationi  (4)  that  rea- 
sonable counsel  fees  tor  services  rendered  by 
Henry  H.  Gheever,  the  B(dlcItor  for  the  de* 
fenduits,  in  the  matter  of  said  trusts,  to  be 
fixed  by  the  court,  shall  be  allowed  and  paid 
out  of  the  property  covered  by  si^d  trust,  as 
soon  as  practicabto  and  reasonable  after  the 
di^  of  this  decree." 

On  the  4th  day  of  June,  1888,  the  petition 
of  the  defendant  Oilbeit  G.  MeDufl  was  aied 
for  a  rehearing  or  reopening  of  the  case. 
The  petiticm  set  tocth,  amoi^  other  things, 
that  the  said  defen^nt's  solicitor,  Henry  M. 
Gheever,  by  misrepresentations  of  what  the 
eoort  would  bold  the  law  to  be.  and  whfU  the 
eompJainant  promised  to  do,  unduly  per- 
■uaded  the  said  defendant  to  consent  to  the 
decree  entered  May  5,  1888;  tlmt  be  whb 
entitled  to  a  decree  exonerating  him  entirely, 
and  allowing  him  to  retain  his  trust  as  set 
forth  in  the  trust-deed  from  bis  father  to 
Um,  but  was  unduly  persuaded  by  the  mis- 
representations of  his  said  Boiicltor  to  consent 
to  a  different  one;  that  the  decree  entered 
was  substantially  different  from  the  one 
drafted  by  said  Gheever  and  shown  to  him. 
and  to  wh'ch  he  consented ;  that  in  the  decree 
he  consented  to  he  waa  to  have  the  care  and 
eostody  of  bis  father,  the  said  Andrew  Mo- 
Duff*  iC  his  father  so  desired  it,  at  the  ex- 
pense and  costs  of  his  said  estate  and  prop- 
erty or  the  said  trust  properly;  that  said 
Henry  G.  Hodges  would  immediately  resign 
bis  trust  as  guardian  of  said  Andrew  Mc- 
Duff,  and  another  guardian  be  appointed  by 
agreement  of  those  interested  in  ms  father's 
estate,  or  by  the  court,  if  agreement  could 
not  be  reached;  that  the  defendants  should 
be  allowed  compensation  for  the  eight  years 
they  had  acted  as  trustees  for  said  estate, 
and  that  they  should  bave  an  opportunity  to 
prove  what  was  the  value  of  their  services  as 
such  trustees;  that  It  was  the  express  wish 
of  the  said  Andrew  McDuft  that  his  son.  011- 
hort  O.  McDuff,  should  bave  the  care  and 
control  and  "management  of  his  said  property 
as  aforesaid;  he  should  be  allowed  to  continue 
the  control  and  management  thereof,  so  long 
as  he  does  so  in  an  honest,  intelligent,  and 
business-like  manner,  which,  if  he  has  not 
already  proven  to  this  court  he  has  done,  he 
can  rt^iiy  do  so,  and  is  anxious  and  desirous 
of  doing  bo;  that  the  appointment  of  a 
stranger  to  the  care  and  custody  of  the  said 
Andrew  McDuR  and  his  property  would  not 
be  to  the  bc»t  interest  of  the  said  trust-estate; 
that  your  petitioner  is  ready  and  willing  to 
execute  a  bond  for  the  faithful  performance 
of  the  trust  imposed  In  him,  if  the  court  so 
desires  it;  that  through  the  inattention  of 
your  petitioner's  said  solicitor,  or  some 
misunderstanding,  your  petitioner  was  not 
allowed  to  prove  the  actual  services  ren- 
dered the  said  estate  and  value  thereof; 
that  your  petitioner  ought  to  be  allowed 
the  privilege  of  showing  to  the  court  just 
what  services  he  baa  rendered  the  said 


estate,  and  the  value  thereof,  by  the  said 
trustees;  that  by  a  supplemental  decree  in 
this  cause  your  petitioner  was  allowed  but 
•100  for  his  services,  and  this,  too.  without 
your  petitioner  being  allowed  to  put  in  proof 
of  what  his  services  actually  were,  by  reason 
of  some  misunderstanding  or  Inattention  on 
the  part  of  his  solicitor,  which  your  petitioner 
repi-esents  as  wholly  Inadequate  and  unjust 
to  your  petitioner;  that  the  said  decree  has 
been  settled  and  entered,  but  has  not  yet  been 
enrolled. "  This  petition  was  supported  by 
the  affidavits  of  John  B.  Morrlssey,  Benja- 
min F.  Stamm.  and  was  contested  and  dis- 
puted by  the  affidavits  of  Edwin  F.  Conely, 
solicitor  for  the  complainant,  and  Henry  M. 
Gheever,  solicitor  for  the  defendants. 

Mr.  Gheever  deposes  that  so  far  as  the  prin- 
cipal decree  is  concerned,  he  Iwlieves  that  Gil- 
bert G.  McDuff  was  perfectly  satisfied  with 
it,  and  fully  understood  it;  that  he  made  no 
objection  to  it  to  him;  and  said  Gheever 
further  denies  that  lie  made  any  misrepresen- 
tations of  law  or  of  fact  to  said  Gilbert  G. 
AfcDuff,  or  of  any  matter  or  thing  connected 
with  said  litigation  in  any  way.  Mr.  Cheever 
f  urthersays:  "Deponent  denies  that  he  ever 
drafted  a  decree,  or  showed  it  to  petitioner,  as 
be  has  alleged.  The  petitioner  has  mistaken 
the  draft  of  a  •  memorandum  of  a  settlement  * 
(which  the  deponent  made  and  submitted  to 
petitioner)  for  a  decree.  This  memorandum 
embraced  other  matters,  which  were  discussed 
between  the  counsel,  but  which  were  not 
proper  to  be  Incorporated  in  the  decree  itself. 
This  paper  was  headed,  '  Mem.  of  Frop<ned 
Settlement'  It  provides  that  petitioner  should 
be  briedy  examined  on  the  stand,  further,  so 
as  to  explain  a  few  items  of  hU  testimony. 
These  items  referred  to  two  months  where 
the  books  showed  that  he  had  received  mure 
money  from  the  estate  than  he  had  expended, 
and  concerning  which  he  had  testified  tliat 
he  must  have  used  it.  He  was  thus  permit- 
ted to  testify  Iwfore  the  decree  was  entered, 
it  also  provided  that  the  complainant  would 
rest  bis  case,  and  ttiat  the  defendant  should 
examine  three  or  four  witnesses  as  to  the 
question  whether  McDuff  had  carefully  at- 
tended to  his  father  and  the  estate,  and  done 
the  t>est  he  could  in  his  trusteeship.  Tliia 
testimony  was  Introduced  twfore  the  decree 
was  eutered.  It  provided  that  no  other  tes- 
timony should  be  introduced,  and  that  the 
court  should  then  decree  without  costs,  and 
that  the  trustee  had  accounted  for  his  trust, 
and  that  there  waa  nothing  in  his  hands  due 
to  the  estate,  and  that  the  court  should  after- 
wards determine  what  compensation  should 
be  paid  to  the  petitioner;  that  upon  entering 
the  preliminary  decree,  McDuff  should  resign 
the  trusteeship,  and  he  and  McFedries  sliould 
quitclaim  to  the  guardian.  It  also  provided 
that '  after  the  appointment  of  a  new  guitrdiun 
there  should  he  an  armngement,  subject  to 
such  guardian's  approval,*  whereby  McDuff 
should  have  the  personal  care  of  his  father,  If 
the  father  desired  it,  for  a  compensation  to 
l>e  paid  by  the  estate.   This  is  the  '  memo- 
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randum*  which  the  petlUoner  has  mistaken 
for  the  draft  of  a  decree.  Deponent  furtlier 
Bays  that  he  does  not  think  the  decree  itself 
was  ever  aubniitted  to  petitioner,  since  It 
waa  not  produced  except  in  court;  but  de- 
ponent fally  explained  to  petitioner  what 
would  be  the  substance  of  sucb  decree,  »nd 
that  the  matter  of  bia  having  the  care  of  his 
father  was  an  understanding  between  the 
counsel,  and  not  a  pi'oper  part  of  the  decree 
In  the  case.  Deponent  further  says  that  It 
was  tacitly  understood  between  the  counsel 
that  the  complainant*  Hodges*  did  not  desire 
the  guardianship,  and  would  shortly  resign, 
after  placing  the  financial  condition  of  the 
estate  upon  a  Arm  basis,  and  especially  pro- 
viding for  the  extension  of  or  the  payment 
by  a  new  loan  of  the  mortgages  then  being 
foieclosed  against  the  estate.  Deponent  fur- 
ther says  that  he  fully  understood  (and  pe- 
titioner is  coiTBct  in  his  statement  as  to  this) 
that  petitioner  should  have  an  opportunity  to 
prove  the  value  of  bis  services  as  trustee 
without  opp(»itlon,  and  that  the  court  should, 
after  hearing  such  testimony,  fix  such  com- 
pensation, and  that  deponent  was  as  much 
astonished  as  petitioner  was  when  the  court 
disposed  of  the  matter  without  hearing  peti- 
tioner's testimony  and  that  of  his  witnesses 
upon  this  question.  Thta  deponent  protested 
against  this  action  as  not  in  accordance  with 
the  understanding  of  the  parties,  and  after- 
wards deponent  earnestly  insisted  to  the  judge 
that  Injustice  had  been  done  to  petitioner  by 
the  finding  of  the  court  in  this  regard;  and 
deponent  further  says  that  this  fixing  of  com- 
pensation, without  hearing  of  testimony  up- 
on the  question,  was  not  in  accordance  with 
the  understanding  of  deponent  or  petitioner. " 
Upon  the  petition  and  affidavits  the  court, 
upon  the  2titb  day  of  July.  1888.  denied  the 
rehearing,  and  on  the  same  day  entered  a  de- 
cree that  ttie  compensation  of  the  said  trus- 
tees he  fixed  and  paid  at  the  sum  of  $100. 
The  defendants  appeal  to  this  court  from  such 
supplemental  decree,  and  also  from  the  order 
denying  a  rehearing. 

The  original  decree  was  one  entered  by 
consent,  and  we  are  not  prepared  to  say  from 
the  record  that  the  defendant  Gilbert  Q.  Mc- 
Duff  was  induced  to  agree  to  the  same  by  any 
misrepresentations  of  his  solicitor.  It  is  ap- 
parent that  he  knew  what  the  decree  waa, 
and  that,  had  the  matter  of  compensation 
been  properly  determined  according  to  his 
understanding  of  the  agreement,  and  been 
suftlcient  in  amount,  he  would  have  been  sat- 
isfied with  it  The  reopening  of  the  matters 
settled  in  the  decree  of  May  5,  1888,  was 
properly  denied. 

But  we  are  satisfied  that,the  supplemental 
decree  ought  not  to  stand  as  far  as  the  com- 
pensation of  defendant  McDuft  Is  concerned. 
The  consent  decree  testifiea  to  the  honesty 
and  integrity  of  Gilbert  G.  McDuff  in  his  ad- 
ministration of  the  trust-estate.  And  the 
record  shows  that  bis  accounts  were  examined 
by  the  complainant,  Hodges,  and  found  to  be 
correct.   The  defendant  McFedries  has  as- 


signed to  the  defendant  McDuff  hla  claim 
fur  compensation  as  trustee,  and  now  claims 
nothing  for  himself.  The  record  sliows  that 
for  about  eight  years  the  property  was  man- 
aged by  the  defendants  In  such  manner  that 
no  serious  fault  can  be  found  by  the  com- 
plainant. For  the  last  IS  months  before  the 
taking  of  testimony  in  the  case,  the  due  ad- 
ministration of  the  trust  required  the  defend- 
ant McDuff  to  close  up  his  business  in  Cin- 
cinnati, Ohio,  where  he  was  living,  and  re- 
move to  Detroit.  Since  such  removal  It 
would  appear  that  nearly  his  whole  time  has 
been  taken  up  with  the  affairs  of  the  estate, 
and  of  his  father  and  mother,  both  old  and 
feeble,  and  requiring  much  time  and  atten- 
tion. He  lias  never  received  any  compensa- 
tion, except,  perhaps,  for  some  day's  labor. 
We  think  he  is  entitled  to  a  rehearing  in  this 
respect.  It  appears  that  no  evidence  was  of- 
fered or  received  before  the  consent  decree 
showing  the  value  of  the  services  of  the  trns- 
tees,  although  the  nature  and  extent  of  the 
services  were  inquired  into  incidentally  in 
the  investigation  of  the  conductor  the  defend- 
ants while  acting  as  trustees.  It  is  evident 
that  the  understanding  was,  as  claimed  by 
the  defendant  McDuff,  that  opportunity 
should  be  given  him  to  establish  the  value  of 
the  services  of  the  trustees  before  their  com- 
pensation was  fixed  by  the  court.  We  are 
satisfied  also  that  the  compensation  cannot  Im 
justly  fixed  upon  the  record  before  as.  Far- 
ther proof  and  explanation  was  necessary 
before  the  court  below  could  well  determine 
the  amount  defendant  McDuff  was  entitled 
to  for  the  work  of  himself  and  his  co-trustee. 
We  are  not  satisfied  from  the  showing  before 
us  that  the  defendant  bad  the  opportunity  of 
proving  the  value  of  such  work  before  the 
supplemental  decree  was  entered.  Ko  testi- 
mony appears  in  the  record  after  the  entering 
of  the  consent  decree,  and  it  would  seem  that 
the  court  fixed  the  amount  upon  the  testi- 
mony taken  before  such  decree.  The  supple- 
mental decree  will  not  be  disturbed  as  far  as 
the  allowance  to  Mr.  Gheever  is  concerned, 
but  the  balance  of  it  is  vacated  and  set  aside, 
and  the  cause  remanded  to  the  circuit  court 
for  the  county  of  Wayne,  in  chancery,  to  take 
further  proofs,  and  to  fix  the  compensation  of 
said  trustees  upon  the  evidence  already  i  n  the 
record,  and  such  further  testimony  as  may  be 
taken  under  thta  order.  The  defendant  Mo- 
Duff  will  recover  his  costs  In  this  court 
against  the  estate  of  the  in<»mpetent.  The 
other  juaticea  concurred. 


BsNSKoaB  9t  ah  ti.  Hznohmah. 

{awpreme  Court  of  Michigan.   Oct.  11, 1880.) 

OONTRAOTB— PROVINCa  OT  JUBT. 

In  an  action  for  breach  of  ooutraot,  plalntUIs' 
erideace  showed  that  they  had  made  aa  aEp*eeinent 
with  the  defendant  whereby  the  latter  was  to  bo- 
come  their  agent  for  the  sate  of  a  certain  article 
In  a  given  territory,  wherein  defendant  was  to  ad- 
vertise and  labor  to  sell  such  article,  wbtoh  the 

{ilaintifla  agreed  to  furnish  him  at  less  than  half 
ts  value,  and  he  waa  to  sell  the  same  nowhere 
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«1m;  that  plalnUfls,  In  pnmuuioe  of  the  agree- 
ment, tarnished  the  defendant  with  a  certain 
quantity  of  such  article,  whereupon  defendant  sold 
Uie  same  outside  of  the  territory  named,  refusing 
to  estabUsh'an  agency,  and  work  up  a  trade  in  the 
•  plaintlfla*  goods  tbereui;  and  that  plalntifls  were 
damaged  several  thousand  dollars  by  such  neglect 
and  f  raudiUent  conduct  of  the  defendant.  Ko  evi- 
denoe  was  introduced  on  behalf  of  defendant. 
Held,  that  the  questions  as  to  the  existenoe  of  tiie 
contract,  and  the  damages  sustained  by  ita  breach, 
should  have  been  submitted  to  the  jury. 

Corliss,  Andrus  di  Leete,  for  appellanta. 
Gwrgt  JET.  Pafm.  for  appellee. 

Shebwood.  G.  J.  This  case  was  tried  in 
the  Wayne  circuit  court  before  Judge  Oari^ 
KBB,  and  a  verdict  was  directed  for  the  de- 
fendant. The  pl^ntiflFs  bring  error.  From 
the  record  It  appears  the  plaintiffs  are  a  firm, 
doii^  business  in  Hew  Yorlc  under  the  name 
of  "StiUtuan  UemediesXotnpany,"  and  were 
the  owners  of  a  valuable  remedy  used  for 
medicinal  purposes*  and  known  as  '*Garfleld 
Tea, "  and  which  the  plaintiffs  had  discovered, 
and  were  selling  throughout  the  United 
States;  that  they  had  an  agency  established 
«t  Detndt  for  the  sale  of  the  tea.  In  1888,  and 
which  was  known  to  the  defendant,  he  hav- 
ing been  prevloudy  employed  in  the  work  of 
■lUd  agency,  and  was  ftoililar  with  said  rem- 
edy, and  knew  the  valne  of  the  same,  and  tlie 
mode  of  vending  the  article.  Defendant,  on 
the  Ist  day  of  Mardi,  1888.  entered  Into  an 
arrangement  with  the  plaintiffs,  whereby  It 
was  understood  and  agreed  between  the  par- 
ties that  said  defendimt  should  become  the 
agent  of  theplaintifb  for  the  sale  of  the  Gar- 
field tea  at  Cindnnati,  Ohio,,  with  the  exclu- 
sive right  to  sell  the  same  In  the  dty  of  Gin- 
cinnatl,  and  state  of  Kentucky;  that  he 
should  go  to  GlnclnDati  about  the  1st  of  April 
of  that  year,  and  eetabllsh  an  agency  for  the 
Sale  of  the  tea  for  the  plaintifh,  and  keep  and 
maintain  the  same  for  three  years,  and  to  can- 
vass,  advertise,  and.  labor  to  sell  said  tea; 
that  he  was  to  parchaae  the  first  year  $1,000 
worth,  the  second  year  91,500  worth,  and 
the  thlid  year  $2,400  worth,  of  tea  of  the 
plaintiffs;  and  he  was  to  sell  said  tea  In  no 
other  places  except  in  said  territory;  and  said 
plaintiffs,  for  the  purpose  of  establishing  said 
agency  in  said  territory  at  Cincinnati,  were  to 
furnish  to  the  defendant  the  tea  at  less  than 
half  the  value  therettf ;  and,  in  pursuance  of 
this  agreement,  the  plaintiffs  contend  they 
furnished  the  tea  claimed  for  in  the  dedara> 
tion ;  and  they  further  Insist  that  the  defeud- 
ant  neglected  and  refused  to  carry  out  said 
agreement  with  them;  that.  In  making  the 
agreement  with  them,  he  traudnlently  in- 
tended to  cheat  and  dehaud  them;  that  he 
neither  used  the  goods  sent  to  him  by  plain- 
tiffs to  establish  the  agency,  nor  did  he  try  to 
work  np  a  trade  in  the  plaintiffs'  goods  with- 
in the  territorynamed.  but  received  the  same 
and  sdd  them  at  Detroit,  and  in  Michigan, 
and  other  places;  and  that  the  pl^ntiffs  were 
damaged  in  the  premises  several  thousand 
dollars  by  the  neglect  and  fraudulent  conduct 
itf  the  d^endaat.  Of  course,  there  Is,  under 


the  cllreotion  the  circuit  court  gave,  but  one 
question  in  the  case,  and  tliat  is,  was  there 
testimony  in  the  case  reasonably  tending  to 
establish  the  facts  mentioned  in  the  declara- 
tion, and  necessary  to  be  maintained  to  au- 
thorize a  recovery? 

We  have  looked  through  the  record  which 
contains  all  the  proceedings  had  in  the  case, 
and  we  are  unable  to  reach  the  conclusion 
announced  by  the  circuit  judge.  Under  the 
testimony  as  it  Is  presented  in  the  record,  it 
would  appear  that  a  gross  swindle  was  at- 
tempted to  be  perpetrated  upon  the  plaintifFa. 
The  testimony,  if  true,  very  strongly  tends 
to  show  that  the  defendant  only  used  the  tea 
obtained  upon  the  arrangement  entered  Into 
for  tlie  purpose  of  disposing  of  the  same  to 
his  advantage,  without  any  regard  to  estatn 
lishing  the  agency;  and,  when  called  to  ac- 
count by  the  plaintiffs,  refused  to  pay  for  the 
tea  received,  or  give  it  hack  to  the  plalntitb. 
The  evidence  also  tends  to  show  that  the 
goods  f  i^nished  to  the  defendant  were  actu- 
ally worth  91,014;  but,  in  view  of  the  agree- 
ment under  which  he  received  them,  he  had 
paid  hut  8338.  We  think  the  evidence  of- 
fered by  the  plaintiffs — no  other  was  offered 
in  the>case— did  tend  to  establiah  a  contract 
between  the  parties,  snch  as  was  claimed  by 
the  plaintiffs,  and  that  It  further  tended  to 
show  that  the  plaintiffs  sustained  damage  by 
the  failure  of  the  defendant  to  perform  the 
same  on  his  part,  and  that  there  was  testt 
mony  In  the  case  from  which  the  jury  could 
have  reasonably  ascertained  the  extent  there- 
of. The  judgment  moat  be  reversed,  and  a 
new  trial  granted.  The  case,  upon  Its  fado. 
was  one  for  the  jury,  and  it  was  error  to  take 
It  from  them.    The  other  justices  concurred. 


McAllibtkb  v.  Dktboit  Free  Press  Co. 
(Supreme  Court  of  JflAlffan.  Oct  11.  18B9l) 
Libu>-Proviiios  ov  Jdbt. 
The  article  oomplained  of  as  libelous  was  as 
follows:  **A  week  ago,  it  will  be  remembered  that 
a  safe  was  cracked  In  Bothwell,  and  that  12,000  in 
money  and  about  tSO  worth  of  stamps  were  stolen. 
Yesterday  two  hard-looking  dtiaens  canvassed  the 
entire  business  part  of  Windsor,  in  the  efCort  to 
sell  stamps  at  half-price.  They  at  last  tried  to  s^ 
the  atamps  to  Postmaster  Wigle,  who  bad  them 
arrested.  They  were  searched  at  the  station,  and 
upon  one  of  them  was  found  $30  worth  of  stamps. 
Tliey  gave  their  names  as  Edward  H.  MoAUlster 
{plaintiff]  and  Lester  B.  French.  Chief  Bains  wlU 
hidd  ttiem  to  awtit  developments. "  It  appeared 
that  plalutlfl  and  French  were  reputable  citizenH 
of  Detroit;  that  ^alntlft  had  purchased  some  Ca- 
nadian stamps  in  Detroit,  and  had  gone  to  Windsor 
In  company  with  French  to  sell  them ;  that  he  took 
the  stamps  first  to  the  post-ofQce,  and  afterwards 
to  several  stationery  stores  to  which  he  was  dl^ 
reeled  by  the  assistant  postmaster;  that  the  post- 
master procured  the  arrest  of  plaintiff  and  Frenc^i 
for  the  unlawful  sale  of  stamps,  but  that  he  soon 
afterwards  became  satisfied  that  there  was  no  in- 
tenUon  to  violate  the  law,  and  he  withdrew  the 
charge.  No  ohaise  was  made  against  pblntUE 
and  Frenoh  in  otmneoUon  with  tbe  xobbaiy  at 
BothweU.  The  srtlcdie  was  received  by  ^fen^t, 
a  daily  paper,  after  plaintiff  was  releaaed,  and  was 
published  on  the  following  morning.  The  false 
statements  in  the  article  were  not  corrected. 
Held,  that  It  was  error  to  direct  a  verdict  for  de- 
fendank 


Digitized  by 


432 


KOBTHWESTEBN  BXFOBTEB.  YoL.  43. 


(Mich. 


Appeal  from  circuit  court,  TTayne  oountj; 
G.  J.  Hkillt,  Judge. 

Corliss,  Andrua  t&  XteeUt  {Sdtoin  F.  Con#- 
ly,  of  counsel)  for  appelant.  Fred  A.  Ba- 
ker, for  appellee. 

Morse,  J.  On  Satarday.  February  11, 
1888,  the  plaintiff  and  one  Lester  B.  Fj-ench, 
two  reputable  citizens  of  Detroit,  crossed 
over  to  Windsor.  French  went  to  Windsor 
to  dispose  of  about  $27  of  Canadliin  postajie 
BttiiDpB  vhich  he  had  purchased  of  Dr.  Ken- 
ned/, of  Detroit.  McAllister  went  with 
French  bei-ause  the  latter  asked  him  to,  and 
did  not  know  what  was  tbeobjectof  French's 
Tlsit.  After  they  arrived  at  Windsor,  they 
met  a  Mr.  Bonsid,  who  resided  there,  and 
walked  ap  to  the  Manning  House,  which  was 
soon  to  be  opened,  for  the  purpose  of  lo(^ing 
through  it,  having  been  invited  to  do  so  by 
Mr.  Booald.  When  they  got  there  the  bouse 
was  locked,  and  Mr.  Bonald  bad  no  key  to  it. 
From  there  they  went  to  the  ppet^fflce. 
French  went  to  the  stamp  window,  and  a^ed 
the  gentlemen  there,  who  proved  to  be  the 
assistant  postmaster,  if  he  would  take  some 
atamps  "that  bad  been  sent  to  as  on  the  oth- 
er side;"  told  him  that  he  got  the  stamps 
from  a  physician  on  tliis  (American)  side. 
The  man  said,  (so  French  teStiSes,  and  It  Is 
not  disputed:)  "No,  we  cannot  take  them 
here;"  and  directed  Um  to  a  book  or  station- 
ery store  a  few  doors  below.  McAllister 
stayed  in  the  pdst-offlce  until  French  was 
through,  but  did  not  know  what  Uhe  latter 
was  doing.  From  the  post-offlce  they  went 
to  the  bu<riE-8tore. '  French  explained  at  tiiis 
store  bow  he  came  to  have  the  stamps,  and 
oflwed  them  for  sale.  The  man  the  store 
said  he  had  so  many  on  hand  he  could  not 
use  them,  and  directed  French  to  another 
bouk-atore.  They  then  went  to  the  second 
book-store,  where  French  B(dd  ^ut  tlO 
wortli  of  stamps,  at  a  discount  of  from  3  to  5 
per  cent.  Before  gtring  to  this  store  they 
stopped  at  auottier  place,  where  French  of- 
fered stamps  for  sale,  but  sold  none.  McAl- 
lister knew  what  French  ,was  doing  after 
they  left  the  post-offlce.  French  might  have 
Bohi  all  his  stamps  at  the  bot^-store  at  10  per 
cent,  discount,  but  declined  to  do  so.  As 
they  came  out  of  this  store,  they  were  arrest- 
ed and  taken  to  jail  \(g  a  policeman,  accom- 
panied by  the  assistant  pcntmaster.  McAl- 
lister wanted  to  know  what  the  trouble  was, 
— what  th^  were  arrested  for, — but  received 
no  answer.  French  said:  "If  there  is  any- 
thing wrong,  if  you  will  take  us  to  the  tele- 
■phone  we  wlli  id*>Dt]fy  ourselves.  Here  is 
the  man  that  owns  the  hotel.  I  can  telephone 
to  him.  He  18  on  the  other  side  of  the  river, 
and  will  come  over.  I  am  well  acquainted 
with  the  business  men  over  there,  and  we 
will  satisfy  you  that  everything  is  all  right." 
The  tifilcer  answered:  "That  dun' t  make  any 
dilterence.  Go  with  us,  and  we  will  take 
you  to  a  telephone  all  right."  They  were 
not  taken  to  a  telephone,  but  to  the  Jail, 
where  they  were  searched,  and  everything 


taken  from  them.  They  told  the  officers  that 
they  lived  In  Detroit,  and  wlio  they  were. 
The  effects  upon  them — letters,  the  mono- 
gram upon  McAllister's  watcli,  and  a  bank- 
book  In  the  possession  of  McAllister — tor-  • 
roborated  their  story,  but  it  whs  of  no  avail. 
The  chief  of  police,  Bains,  came  1o  them  at 
the  station,  dressed  in  citizen's  clothes,  and 
asked  French  where  he  got  the  postage 
stamps.  French  asked  him,  "  Who  are  yon?" 
to  which  Bains  replied,  "None  of  your  busi- 
ness." French  then  said,  "Then  it's  none  of 
your  business  where  I  got  them."  Tliere* 
upon  Bains  fell  into  a  passion,  and  locked 
them  up  in  different  cells.  After  they  were 
locked  up.  Bains  asked  them  who  they  were, 
and  if  they  knew  any  one  in  Detroit.  Mc- 
Allister told  him  where  he  lived,  that  he 
boarded  at  the  Antisdel  House,  but  had  been 
away  from  there.  He  wished  to  send  for 
Mr.  Andrus,  his  attorney,  but  this  whs  de- 
nied him.  Bains  asked,  "Do  you  know  any 
detective  In  Detroit?"  They  could  nut  think 
of  any,  and  then  Bains  said,  "If  you  don't 
know  any  detective  in  Detroit,  you  don't  live 
there,"  and  went  away.  They  were  put  in 
jail  about  half  past  l:^  and  ren»ined  there 
until  about  7  p.  k.  About  3  p.  m..  Detectives 
l^iDonell  and  Koble  oame  over  from  Detroit, 
and  were  a^ed  if  they  knew  them,  and  Mo- 
Donell  said  he  knew  McAllister  well,  and  re- 
lated that  when  McAllister's  house  was 
robbed  he  looked  up  the  case  tor  liim.  He 
also  said  that  he  had  seen  Mr.  French,  but 
could  not  place  him,  bat  knew  his  face  well. 
McAllister  said  to  Bains:  "7ou  have  found 
nothing  at  all  suspicious  on  ma  Can't  yon 
let  us  sit  in  the  office,  instead  of  putting  us 
in  the  celt  again?"  But  Bains  said:  "No; 
you  go  right  back  in  there."  He  refused  to 
let  them  occupy  the  same  cell.  French  told 
Bains  that  he  got  the  stamps  of  Dr.  Kennedy. 
Bains  came  in  tA  one  time  with  a  piece  of  pa- 
per In  his  hand,  and  said:  "French,  you  are 
a  liar.  I  have  telegraphed  to  Dr.  Kennedy, 
and  he  says  he  don't  know  you."  Bains  let 
French  go  to  the  telephone  at  one  time,  but 
torsomereasonhecould  not  get  Detroit;  and 
Bains  said:  "Gome  aw^y  from  there.  I  guess 
you  don't  want  to  see  them  yvry  bsd,  any- 

WV-" 

It  seems  that  Mr.  Wigle,  the  postmaster, 
made  a  compl^nt  before  Alexander  Bartlett, 
the  polios  magistrate  at  Windsor,  against 
French  and  MoAllister,  tor  the  unlawful  sale 
of  postage  stamps,  under  a  Canadian  statute 
reading  as  tUlows:  "No  pei*80Q  other  than 
a  postmaatOT  shall  exercise  the  business  of 
selling  postage  stamps  or  stamped  envelopes 
to  the  public,  unless  duly  licensed  to  do  so  fay 
the  postmaster  general,  and  under  such  con- 
ditions as  be  prescribes;  and  every  person 
who  violates  this  provision  by  selling  postage 
stamps  or  stamped  enviiopra  to  the  public, 
without  a  license  from  the  postmaster  gener- 
al, shall,  on  siimniary  conviction,  incur  a 
penulty  not  exceeding  $40  for  each  offense." 
38  Vic.  c.  7.  §  74,  being  Bev.  St.  Can.  c.  35, 
g  106.   Neither  French  nor  MoAlUster  had 
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any  knowledge  of  this  statute,  or  thnt  tliey 
were  doioK  anything  wrong  in  selling  or  of- 
fering these  stamps  for  Siile.  The  complaint 
WHS  read  to.  French  and  McAllister,  who 
were  taken  before  tlie  niiiglstrate  for  that 
purpose;  but  the  magistrate  sweara  that  Mr. 
'  Wigle  was  convinced  by  the  time  the  com- 
plHiut  WHS  read  that  tl)ey  were  Innocent  of 
any  int»>ntional  violation  of  the  law,  and  with- 
drew it.  No  complaint  was  made  aKainst 
them  for  any  other  ofTense.  There  was  some 
talk  between  Mr.  Wigle  and  tlie  magistrate 
ab«)ut  the  robbery  of  a  post-office  nt  Both  well. 
Ont.  The  magistrate  could  not  swear  that 
the  chief  of  police  informed  him  that  he  sus- 
pected these  men  of  that  robbery,  but  thinks 
It  quite  probable  that  he  did.  There  was,  the 
magistrate  says,  no  hearing  or  adjournment 
on  the  complaint  made  by  Wigle.  Wigle 
*  vitlidrew  U»  and  that  was  the  end  of  it,  as 
for  as  tlie  magistrate  was  concerned.  It  was 
withdrawn  between  8  and  4  o'clock  p.  h. 
But  Mr.  Bains,  as  they  testify,  kept  these 
men  incarcerated  until  after  6  o'clock  p.  h.. 
and  told  them  tlien  tliat  he  was  not  quite  sat- 
isfied, but  they  could  go  If  they  would  come 
back  at  9  a.  m.  on  Monday.  On  Monday 
tliey  went  ovot,  and  were  told  they  were  nut 
wanted.  Bains  swears  that  he  did  not  re- 
quire tbem  to  return  on  Monday,  but  released 
them  unconditionally.  While  In  Canada, 
French  and  MuAilister  received  no  intima- 
tion from  any  one  that  tbey  were  suspect- 
ed of  the  Bothwell  robbery,  and  knew  noUi- 
Ing  almut  it. 

The  Debult  Free  Press  (daily)  on  Snnday, 
Februiiry  12,  lti88,  contained  a  number  of 
tteius  of  news  under  the  heading  of  "  Wind- 
sor.** In  these  items,  and  the  third  one  in 
the  list,  appeared  the  following:  **A  week 
ago.  it  wui  be  remembered  that  a  safe  was 
cradled  in  Bothwell,  and  that  62.000  in 
miin^  and  about  930  worth  (tf  stamps  were 
■tolen.  Yesterday  two  hard-looking  citizens 
canvassed  the  entire  business  part  of  Wind- 
sor, in  the  effort  to  sell  stamps  at  half  price. 
Tbey  St  last  tried  to  sell  the  stamps  to  Post- 
mastw  Wigle,  whohnd  tbem  arrested.  They 
were  searched  at  the  station,  and  upon  one 
of  tbem  was  fonnd  $30  worth  of  stamps. 
They  gave  their  names  as  Edward  H.  McAl- 
lister and  Ijester  B.  French.  Chief  Bains 
will  hold  them  to  await  developments."  On 
Tuesday,  tlie  14th  of  February,  1888,  under 
the  heading  of  "Windsor."  the  Daily  Free 
Press  published,  with  other  items  of  news, 
tbe  following:  "Edward  U.  McAllister  and 
Lester  B.  French,  the  men  who  were  arrested 
on  Satunlay  for  trying  to  dispose  of  stamps 
at  half  price,  have  been  released,  as  there  was 
no  evidence  to  show  that  they  were  the  men 
who  were  wanted  at  Buthwell,**  It  is  not 
shown  lhat  the  Free  Press  ever  made  any 
other  or  furtherallusion  to  the  matter.  The 
plaintiff  brought  suit  against  the  Free  Press 
Company  for  libel,  declaring  u[>on  the  first 
publication.  The  defendant  pleaded  the  gen- 
eral issue,  and  gave  notice  that  on  the  4th 
day  of  February.  1888,  the  post-ofllce  build- 
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ingat  Bothwell,  Ont.,  was  feloniously  broken 
into  and  entered  by  a  person  or  persons  un- 
known, who  did  then  and  there  steal  Cana- 
dian postage  stamps  of  the  value  of  080,  and 
also  money,  jewelry,  goods,  and  other  per- 
sonal property  of  the  value  of  $200;  and 
that  on  the  11th  day  of  February,  1888,  the 
plaintiff  went  to  Windsor,  with  a  companion, 
and  offered  for  sale  a  quantity  of  Canadian 
postage  stamps,  of  tbe  value  of  about  S30,  and 
that  among  other  persons  to  whom  be  offered 
them  was  the  assistant  postmaster  at  Wind- 
sor. That  said  assistant  postmaster  reported 
the  facts  of  said  burglary  and  larceny  at 
Bothwell,  and  the  attempt  of  said  plaintiff 
and  bis  eompanion  to  sell  about  the  same  . 
quantity  of  postage  stamps,  to  a  police  offlcer 
at  Windsor.  That  upon  such  information 
said  police  officer  had  reasonable  cause  to 
suspwt  tlie  said  plaintiff  and  his  oompaaion 
to  have  bsen  gnUty  of  the  felony  aforesaid; 
and  that  thereupon  the  said  police  offloer,  by 
virtue  of  his  power  as  such  officer,  urested 
the  said  plaintiff  and  his  companion,  and  took 
them  before  Alexander  Bartlett,  a  police 
magistrate  in  Windsor,  to  be  dealt  with  ao 
cording  to  law.  And  the  said  defendant  will 
further  insist  and  [ffove  that,  if  it  published 
the  alleged  libelous  article  set  forth  in  the 
plaintlfTs  declamtlon,  tbe  same  was  a  true 
and  correct  account  of  tlie  said  felony,  and  of 
tlie  arrest  of  the  said  plaintiff  and  his  com* 
panion  by  a  police  officer,  on  his  suspicion 
that  they  were  guilty  of  said  felony;  and  s^d 
article  was  and  is  in  that  sense  a  true  and 
correct  statement  of  the  facts,  and  was  pub- 
lished as  a  privileged  publication,  and  for 
good  purposes  and  justifiable  ends.  Upon  a 
trial  liad  In  tbe  circuit  court  for  tbe  eoun^ 
<tf  Wayne,  before  a  jury.  Honorable  C.  J. 
KBTLX.T,  the  presiding  Jud^,  directed  a  rei^ 
diet  for  the  defendant,  and  Judgment  passed 
accordingly. 

It  is  presumed  that  the  trial  judge  hdd 
the  pnbllcatiun  to  have  been  priril^ed;  no 
reason  being  stated  in  the  record  fur  his  ao- 
tton.  In  addition  to  the  facts  M  tbe  arrest 
as  herrinbefofe  stated,  tbe  plaintiff  showed 
that  he  then  lived  in  Bay  City,  Mich.,  where 
he  had  resided  since  October  16, 1888. '  Plu- 
vious to  that  time  he  had  lived  In  Detroit 
14  months;  2  years  before  that  In  Chlcaao;  8 
monUis  before  going  to  Chicago  in  Flint, 
Mich.. and  for2syears  before  living  in  Flint 
he  had  resided  in  Detroit  steadily,  and  for  20 
years  at  one  plaoe, — 244  ^uric  street.  At  the 
time  of  his  arrest  he  was  deal!  ng  in  and  owner 
of  real  estate  in  Detroit;  and  French,  his  com- 
panion, was  also  in  the  same  business,  and 
had  an  office  on  Oriswold  street.  Plaintiff 
first  saw  the  article  In  the  Free  l*res8  on  the 
afternoon  of  Februaiy  12,  1888.  Heaid 
some  parties  speaking  about  it  at  the  house 
where  be  boarded.  After  the  publication, 
people  halloed  to  lilm  upon  the  street  In  de- 
ferent ways,  and  he  also  received  letters  in 
relation  to  it.  At  the  time  be  was  searched 
be  had  two  fifty-cent  American  pieces,  and 
two  flve  and  one  three  dollar  gold  piece,  a 
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dinmond  ring,  and  about  960  In  money.  In- 
eluding  the  gold  pleops.  The  defense  showed 
the  comoileeion  of  the  robbery  at  Botbwell 
by  some  unknown  person  on  the  night  of 
February  4.  1888.  William  Byan,  the  post- 
roaster  at  that  place,  testllied  that  he  discov- 
ered the  robbery  the  next  day,  and  at  once 
notified  the  post-oOice  inspector  at  London, 
Ont.  Bothwell  ia  about60  miles  from  Wind- 
sor. Kegan  testlfled  th»t  about  $110  of  Ca- 
nadian postage  stamps  were  taken,  and  about 
880  in  money. — gold,  silver,  and  bills, — $194 
in  all.  stamps  *and  money.  Some  jewelry 
was  also  taken, — a  watch-chafn  and  some 
charms, — and  some  gold  pieces. — one  flve- 
dollar,  one  two  and  a  half  dollar,  and  two 
one-dollar  gold  pieces.  The  flve-dollar  piece 
was  an  American  coin.  The  defendant 
proved  by  Bartlett.  the  magistrate,  that  this 
robbery  at  Bothwell.  under  the  laws  of  On- 
tario, was  a  felony,  and  theselUng  of  stamps 
without  a  license  a  misdemeanor.  It  also  ap- 
pears from  his  testimony  tliat  the  oompUint 
was  withdrawn  before  McAllister  and  French 
were  required  to  plead  to  it. 

William  Bains,  the  chief  of  police,  was 
also  sworn  on  behalf  of  the  defendant.  His 
main  evidence  was  given  in  the  attempt  to 
justity  bis  conduct  towards  the 'prisoners 
while  In  his  charge,  in  which  ha  was  not 
successful.  He  testified  that  be  gave  no 
directions  to  have  them  arrested,  and  first 
saw  them  at  the  lock-up,  where  be  went  aft- 
«r  hearing  of  their  arrest.  Before  their  ar- 
rest he  had  received  from  Mr.  Parker,  the 
posl-otfice  inspector  at  London,  the  following 
letter:  "Post^Ofllce  Inspector's  Office.  Ten- 
don,? Feby.,  1888.  Dear  Sir:  I  beg  to  in- 
form yon  that  on  the  night  of  Saturday,  4th 
inst.,  the  Bothwell  F.  O.  was  burglarized, 
and  some  9200  in  cash  and  postage  stamps 
stolen  from  the  safe.  There  was  also  a  quan- 
tity of  jewelry  taken.  th«  property  of  the 
poetmasler's  wife,  consisting  of  1  gold  chain, 
long,  with  fancy  link;  2  lockets,  silver,  one 
with  gold  chain  attached;  2  gold  pencil  cases; 
1  85  gold  coin ;  1  82.50  do. ;  2  81  do. ;  1  sov- 
ereign, with  a  bole  in  it,  and  the  name  *£1Ih 
Bose'  stamped  across  the  face;  1  25g  gold 
coin.  I  will  feel  obliged  if  you  will  have 
such  inquiry  made  by  your  staff  for  the  stolen 
goods  as  you  may  deem  necessary,  as  they 
may  be  offered  for  sale  In  your  locality. 
Yours,  truly,  B.  W.  Parser,  P.  O.  Inspector. 
Mr.  Bains.  Chief  of  Police,  Windsor,"  He 
was  present  when  French  and  plaintiff 
were  searched,  and  saw  the  articles  found 
upon  them,  and,  after  they  were  locked  up, 
reported  the  case  to  Mr.  Bartlett.  That  the 
finding  of  the  stamps  and  the  gold  coins  upon 
their  persons,  and  the  letter  he  had  received 
from  Parker,  led  him  to  believe  or  suspect 
that  these  men  might  have  bad  something  to 
do  with  the  Bothwell  robbery.  He  testifies 
that  be  sent  an  ofllcer  over  to  Detroit  to  find 
out  about  them,  and  to  see  Dr.  Kennedy. 
That  the  officer  returned  about  6  o'clock  p.  h., 
and  reported  that  the  doctor  said  he  had  sold 
the  stampB  to  French,  and  also  that  he  had 


been  to  the  magistrate.  Bartlett,  wbo  lo- 
structed  bim  to  release  them.  On  croas-ex- 
amination  ^ias  testified:  "iftusUon.  ZHd 
you  have  any  talk  with  the  newspaper  re- 
porters about  ttiia  nutter?  Annoer,  When 
these  gentlemen  left,  one  of  them — cant  aay 
which — turned  and  said  to  me:  *  Don't  give 
this  to  the  papers.  We  dont  want  this  In  the 
papers;'  and  I  said:  *6eoti[emen,  tbey  wtll 
not  get  it  from  me.*  That  Is  what  passed. 
Shortly  after  they  passed  through  the  front 
door,  a  reporter  came  to  me  and  asked  me 
about  this  matter,  and  I  said:  *  The  gentlin 
men  are  released.  It  appears  there  is  noth- 
ing against  them,  and  I  was  requrated  not 
to  let  the  papers  have  it.'  W  ho  that  reportw 
was  there  for  I  can't  tell  you.  Q.  Do  yoa 
know  his  name?  A.  No,  irir,  I  don't;  and  I 
don't  know  what  paper  he  was  for.  Q.  Y<hi 
can't  say  whether  he  was  r^wrter  for  the 
Detroit  Free  Press?  A.  I  don't  know. 
That  is  the  only  reporter  I  spoke  to  about  it. " 

The  policeman  who  arrested  them  testified 
to  arresting  them  on  information  that  they 
were  selling  stamps  at  less  than  their  face 
value.  He  knew  about  the  Bothwell  rot^ 
bery.  The  assistant  postmaster  told  him  of 
this*  and  pointed  the  men  out  to  him.  He 
also  knew  of  their  trying  to  sell  the  stamps 
at  two  other  places.  He  claims  be  arrested 
them  on  suspicion  of  the  Bothwell  robbery. 
He  swears  that  he  did  not  talk  with  or  give 
any  information  or  statement  about  the  af- 
fair to  any  reporter. 

Ira  W.  Quinby,  exchange  editor  of  the 
Free  Press,  testified  that  at  tlie  time  of  the 
publication  of  the  alleged  Ubel  he  was  a  re- 
porter for  that  paper,  and  bad  been  "doing" 
Windsor  In  that  ca|)aclty  for  about  twoyeara. 
He  wrote  both  the  items  published  In  the 
Free  Press  In  relation  to  the  arrest  of  French 
and  plaintiff.  He  was  in  Windsor  on  the 
day  of  such  arrest,  and  was  in  Bartlett'* 
court-room  about  S  o'clock  p.  u.,  as  near  as 
he  could  remember.  While  there  he  heard  a 
conversation  between  Mr,  Bains  and  the 
magistrate.  He  had  no  conversation  with 
Bains,  but  talked  some  with  Bartlett.  He 
was  not  acquainted  with  plaintiff  or  French, 
and  saw  them  for  the  first  time  when  he  tee- 
tlfled.  He  wrote  the  item  about  6  o'clock 
F.  H.,  and  handed  it  to  the  city  editor  of  the 
Free  Press.  He  was  not  in  Barttett's  court 
over  eight  or  ten  minutes,  and  in  Windsor 
but  half  an  hour.  *'QuMtion.  Wheredldyon 
get  the  information,  which  led  you  to  writer 
this  article?  Annoer.  When  I  came  In,  Mr. 
Bains  was  there  talking  with  the  magistrate 
about  these  two  men.  Mr.  Bains  said  there 
had  been  a  burglary  commuted,  and  he 
thought  that  these  two  men  were  the  ones. 
That  la  what  he  was  telling  Bartlett  at  the 
time.  Mr.  Bartlett  was  not  so  sure,  but  Mr. 
Bains  was  telling  him  the  stuff  he  found  on 
them,  and  he  gave  Bains  permission  to  keep 
them  until  further  developments.  I  think  I 
arrived  there  shortly  after  they  had  been  ex- 
amined and  returned  to  the  cell.  That  Is 
my  impression  now.  Q.  You  didn't  see  these 
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men  in  the  court-room  at  any  time?  A.  No, 
sir.  Q.  Did  you  hear  anybody  else  talking 
about  it  besides  Baina  and  the  magistrate? 
A.  Xo,  sir;  1  did  not.  I  talked  with  Bart- 
lett  Hfterwards,  and  he  read  the  warrant  tliat 
Mr.Wigle  had  sworn  to;  and  Ifr.Bartlett  gave 
me  this  informaticHi  that  I  got.  Q.  He  gave 
yon  the  InformaUon  about  the  Bothwpil  rob- 
bery? il.  Tes,  sir.  Did  you  know  about 
It  before?  A.  No.  sir;  I  hadn't  heard  about 
It.  Q.  Will  yoQ  state  whether  or  not  the 
account  was  based  upon  the  facts  that  yon 
learned  there?  A,  Yee,  sir.  Q.  Will  you 
■tate  what.  If  anything,  waa  a^  in  that  con- 
veisation  about  their  being  hard-looking 
characters?  A.  Yea,  sir.  Mr.  Bains,  I  think, 
said  it.  He  said  they  were  rather  hard-look- 
ing citinns.  The  Idea  that  I  got  from  it 
was  tliat  they  were  a  couple  of  tramps,  such 
as  you  see  most  any  day  on  the  railroad. 
That  is  the  impression  conveyed  to  me."  He 
could  not  say  that  either  Bains  or  Bartlett 
said  that  82.000  in  money  had  been  taken 
from  the  Both  well  post-office,  but  expects  they 
did.  because  he  wrote  it  that  way.  ^r. 
Bartlett  said  that  about  930  of  stamps  had 
been  stolen  at  Butbwell.  He  also  told  wit- 
ness that  the  men  (plaintiff  and  French) 
were  searched  at  the  station,  and  S30  wortli 
of  stamps  found  upon  them.  "QtieMtion.  ho 
told  you  that  they  were  hard-looking  citizens? 
Annoer.  Mr.  Bains  said  it  to  the  magistrate. 
Nobody  told  me.  There  should  be  quotation 
marks  there.  Q.  Who  told  you  that  they 
canvassed  the  business  part  of  Windsor?  A. 
The  magistrate  also.  Q.  Who  told  you  that 
they  were  making  an  effort  to  sell  the  stamps 
at  half  price?  A.  Mr.  Bartlett.  Q.  Where 
did  yon  get  the  names?  A.  Ifoundthemon 
the  warrant."  He  further  testiSes  that  he 
did  not  ask  any  particulars  about  these  men, 
nobody  seemed  to  know  where  they  came 
from.  "I  asked  Mr.  Bartlett  if  he  knew  who 
they  were,  and  he  sfud  no,  he  did  not.  Q.  Did 
you  ask  Mr.  Bains?  A.  No.  sir.  You  can't 
ask  Mr.  Bains  anything  when  he  is  excited. 
Q.  Was  Bains  excited?  A.  Yes,  he  was. 
Whenever  Mr.  Bains  had  criminals  un  hand, 
I  would  always  go  to  Bartlett  for  informa- 
tion, because  be  didn't  get  so  fluatrated." 
This  reporter  made  no  further  effort  to  find 
out  who  these  men  were,  or  the  particulars 
of  the  transaction,  because,  as  he  says,  "there 
Was  no  use."  He  testified  that  Bartlett  was 
not  Bo  strong  in  bta  opinion  that  the  men 
were  connected  with  the  burglary  as  Bains; 
but  Bartlftt  told  the  reporter  that  Bains 
would  hold  them  for  developments.  On 
Monday,  atHJut  3  o'clock  p.  h.,  he  leameil 
that  the  men  had  been  released.  Before  he 
wrote  the  last  Item  he  went  up  to  the  court- 
house at  Windsor.  Bains  and  Bartlett  were 
inside.  Outside  of  the  building  he  met  a 
patrolman, — don't  know  who  he  was. — and 
asked  him  about  "the  McAllister-French 
business."  He  said  they  were  discharged. 
**I  said,  •  What  was  tlie  matter?  '  and  he  said. 
*  No  evidence.'  1  said,  *  Don't  you  know  who 
they  were? '  and  be  said,  '  No.*  "   He  claims 


he  went  back  to  the  town-hall  or  court-faoum 
twice  afterwards  that  day  to  see  Mr.  Bains, 
but  he  and  Bartlett  had  gone  to  Sandwich. 
"Question,  When  did  you  write  that  item? 
Answer.  Monday  night.  It  came  out  Tues- 
day. Q.  Did  you  ever  mftke  any  eCrort  up 
to  that  time  to  find  out  whether  they  were 
reputable  citlz^ens  or  not?  A.  No,  sir.  It 
had  slipped  my  mind, " 

Mr.  Fralick,  the  city  editor,  was  not 
sworn,  but  Quinby  testified  that  he  didn't 
know  that  Fralick  took  any  steps  to  find  out 
about  these  men.  He  heard  nothing  about 
the  matter  afterwards. 

A.  0.  Boynton,  one  of  the  stockhcdders  of 
the  defendant  company,  was  sworn  for  the 
defendant,  and  testified  that  he  resided  on 
Bagg  street,  which  rnns  Into  Park  street, 
"^fuwtion.  Some  allusions  were  made  by 
counsel  in  this  case,  in  his  opening,  to  the 
fact  tliat  you  lived  in  the  same  neighborhood 
with  Mr.  McAllister.  Ansioer,  Mr.  McAl- 
lister lived  a  neighbor  to  niefor  some  years.'* 
He  testified  that  be  was  acquainted  with 
plaintiff  in  a  general  way  for  someyears.  but 
nevw  knew  Mr.  French  until  he  saw  him  In 
the  court-room.  Boynton  never  heard  of  the 
item  complained  of  until  it  was  publislied. 
"QiiesUon.  Did  you  read  the  item  before  it 
was  publisiied?  Answer,  No,  sir.  I  don't 
remember  reading  it  at  all."  It  was  not  an 
item  that  came  in  his  department,  and  he 
knew  nothing  of  it  until  told  that  suit  waa 
brought,  and  then  he  hunted  It  up. 

This  is  the  substance  of  the  material  testi- 
mony taken  in  the  case.  Mr.  Bartlett  hav- 
ing returned  to  Windsor,  plaintiff's  counsel 
asked  the  court  to  adjourn  the  case  until  the 
following  morning,  so  that  he  could  be  pro- 
d  uced  for  the  purpose  of  contradicting  the  wit- 
ness Quinby  as  to  the  source  of  bis  informa- 
tion. The  court  declined  to  allow  an  ad- 
journment, and  exception  was  taken. 

It  does  not  appear  from  the  record  at  what 
time  of  day  this  motion  was  made,  and  tber^ 
fore  we  are  not  entirely  satisfied  that  this  re- 
fusal was  an  abuse  of  discretion ;  but  it  seems 
to  us  that  the  adjournment,  in  the  Interest 
of  justice,  should  have  been  granted.  If  the 
witness  Quinby  was  not  telling  the  truth  as 
to  his  source  of  information,  it  was  a  very 
material  fact  to  be  considered  in  the  case- 
If  the  portions  of  the  article  acknowledged  to 
be  untrue  were  manufactured  by  the  report- 
er, they  were  certainly  not  privileged,  tiach 
fact  would  also  havea  bearing  upon  the  ques- 
tion of  damages.  If,  as  the  reporter  says,  he 
he  did  not  get  to  the  court-room  of  the  magis- 
trate until  after  the  plaintiff  and  French  had 
been  taken  out,  the  warrant  read  to  them, 
and  they  returned  to  their  cells,  it  is  not  llk» 
ly  that  Bartlett  gave  the  reporter  the  infor- 
mation he  claims  he  did,  if  BarLlett's  testi- 
mony on  the  trial  is  true.  Mr.  Bartlett  tes- 
tified as  follows:  "Question.  About  what 
time  upon  tliis  Saturday  did  Mr.  Wigle  make 
the  complaint,  and  swear  to  it?  Answer.  I  < 
think  between  2  and  3  o'clock.  Q.  Were  the 
accused  parties  arraigned  on  tliat  complaint? 
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A .  The  complKtnt  was  read  to  them.  I  think. 

Whut  was  dune  when  It  was  read?  Were 
they  required  to  plead  to  it?  A,  Mr.  Wlffle 
appeared.  I  think,  at  the  same  time  that  they 
were  there,  and  the  complaint  waa  read  to 
these  |)artie8;  hut  Mr.  Wigle,  by  the  time  we 
read  the  complaint,  had  become  conTtnced 
that  they  were  Innocent,  so  far  t»  an  inten- 
tional violation  of  the  law  was  concerned, 
and  he  withdrew  tiie  complaint,  anil  I  think 
he  withdrew  It  in  the  presence  of  these  two 
parties. **  He  also  testified  that  no  Qomplaint 
was  made  against  them  on  account  uf  the 
Both  well  robbery,  and  that  such  robbery  was 
only  a  matter  of  conversation  between  him 
and  the  postmaster,  and  he  could  not  swear 
thnt  Bains,  the  chief  of  poUieo,  informed  him 
tliat  he  suspected  these  men  of  that  robbery, 
but  thouRlit  It  quite  probable  that  he  did. 
Kor  could  he  remember  that  there  was  any 
conversation  between  himself  and  Bains  in 
regard  to  the  circumstance  of  these  parties 
having  postage  stamps  that  they  were  offer* 
log  for  sale.  It  would  appear  from  the  rec- 
ord that  Mr.  Bartlett  was  sworn  for  the  de- 
fense, and  had  gone  back  to  Windsor  before 
Mr.  Quinby  was  examined.  The  pliiintiff 
was  enUtled  to  his  testimony,  unless  the  cit- 
cunistances  were  such  that  it  could  have  been 
procured  that  day  williout  adjournment  over. 

This  CHHe  clenrly  ought  to  have  gone  to  ttie 
Jury.  The  item  confessedly  untrue  In 
several  particulars;  and  these  false  Items  all 
tended,  in  the  connection  used,  to  carry  the 
iA]pres3ion  that  plaintiff  and  French  were 
guilty  of  a  felony.  First.  Tlie  coincidence, 
which  was  not  a  true  one,  thnt  about  $30 
worth  of  stamps  had  been  stolen  from  Both- 
well,  and  the  same  amount  found  upon  these 
parties.  Second.  That  they  were  "hard-look- 
ing citizens,"  carrying  the  impression,  as 
Quinby  admits,  that  they  were  a  **coupl6  of 
tramps."  Third.  Th:it  they  canvassed  the 
entire  business  part  of  Windsor,  in  the  effort 
to  sell  stamps  al  half  price,  which  contains 
two  untruths.  Fourth.  Thitt  they  at  last 
tried  to  sell  the  stamps  to  the  postmaster. 
It  requires  but  a  glance  to  discover  a  vast 
difference  between  the  actual  facts  of  tliis 
transaction,  and  the  story  as  published.  A 
true  account  would  have  sliown  the  arrest  of 
two  reputiil)le  American  citizens  for  the  of- 
fense of  selling  stamps  without  a  license, 
discharge  by  ttie  magistrate  of  such  offense 
as  soon  as  tlie  complaiat  was  read,  because 
the  postmaster  was  satisfied  that  the;  meant 
no  intentional  violation  of  the  law.  but  kept 
by  the  chief  of  police  of  Windsor  for  three 
hours  afterwards,  and  treated  by  him  with 
gross  indignity.  That  he  had  suspicions 
that  they  were  connected  with  the  Bothwell 
robbery,  because  of  the  stamps  and  gold  coin 
found  upon  their  persons,  but  he  refused  to 
let  them  communicate  with  their  friends  or 
counsel  in  Detroit,  and  did  not  release  them 
until  he  was  obliged  to  by  the  order  of  the 
magistrute,  although  he  had  learned  that 
they  were  all  right, — in  short,  im  inexcusa- 
ble outrage  by  the  chief  of  police  upon  hon- 


est men,  guilty  of  no  erime.  and  innocent 
of  any  intentional  wrong.  Tbe  publication 
shows  a  couple  of  tramps,  trying  at  every 
business  place  In  Windsor  to  sell  postage 
stamps  at  half  price,  having  tbe  same  amount 
in  their  possession  that  was  stolen  at  lloth- 
well  the  week  before.  At  Jaat  tbey  try  tbe 
|iostmaster,  who  baa  them  arrested.  "Clilef 
Bains  will  hold  tliem  toawalt  developments.* 
Befbre  or  about  the  time  it  was  handed  to 
the  city  editor,  who,  it  seems,  took  no  steps 
to  ascertain  ita  truth,  tliese  men  had  been  dis- 
charged; and.  when  it  waa  being  read  hf 
people  on  Sunday  in  the  Free  Pi-esfl,  French 
and  the  pkiintlff  were  at  home  in  Detroit,  as 
free  from  any  restraint  of  the  law,  and  from 
any  suspicion  of  wnmg-doing,  except  for  this 
a^cle,  as  tbe  reporter  who  wrote  it  If  it 
were  not  pusslblf,  as  contended,  that  a  true 
statement  of  tbe  whole  of  the  facts  could  have 
been  published  at  that  time,  certainly  a  little 
Inquiry  on  Monday  afterwards  by  this  same 
reporter  might  have  set  the  mHtter  aright. 
But  It  was  a  matter  of  so  srattll  consequence 
to- htm  that  "It  had  slipped  his  mind,"  and  he 
contents  himself  with  the  statement  of  a  po- 
trolnian  on  the  streets  of  Windsor,  and  the 
paper  on  Tuesday  has  an  item  that  French 
and  the  plaintiff  liave  been  discharged  be- 
cause there  was  no  evidence  that  they  were 
the  men  wanted  at  Bothwell.  In  other  words. 
It  is  publislied,  not  that  they  were  disiharfied 
because  their  innocence  was  established, 
which  was  the  fact,  but  because  the  cliarge 
or  suspicion  that  they  were  concerned  In  the 
Bothwell  robbery  was  "not  proven."  If  the 
repoiter  had  contented  himself  with  stating 
that  these  men  had  been  arrested,  and  a  com- 
plaint made  against  them,  for  selling  stamps 
without  a  license,  and  that  the  fact  of  their 
offering  to  sell  the  stamps,  and  having  tliem 
in  their  possession  when  searched,  led  the 
chief  of  police  to  think  that  they  might  be 
c<mnected  with  the  Bothwell  robbery,  and 
that  Chief  Bains  was  holding  them  to  await 
developments.  It  might  have  been  privileged, 
although  not  true  at  tlie  time  it  was  pub- 
lished, and  not  tbe  whole  truth  at  any  time, 
which  the  reporter  had  the  means  and  oppor- 
tunity to  discover,  but  did  not.  But,  as  the 
case  stood,  it  was  not  privileged,  and  the  only 
question  for  the  Jury  was  one  of  damages. 

It  will  be  noticed  that  the  item  as  published 
was  not  In  "quotiition  marks,"  as  the  report- 
er thinks  some  of  it  ought  to  have  been.  It 
was  printed  as  a  matter  of  fact  coming  from 
Windsor,  when  in  fjtct  it  is  written  by  an 
employe  of  the  paper  at  Detroit,  entirely 
from  hearsay.  He  could  have  personally 
investigated  the  matter,  but  did  not  do  so. 
He  did  not  ask  to  see  the  men,  or  go  where 
tliey  were.  He  did  not  talk  with  the  post- 
master. He  heard,  as  he  says,  a  talk  be- 
tween Bains  and  Bartlett,  and  asked  the  lat- 
ter a  few  questions.  The  only  thing  that  he 
saw  with  his  own  eyes — the  complaint— he 
does  not  mention  In  his  publication.  If  he 
had  stated  the  nature  of  it,  it  might  not  have 
carried  so  great  an  impression  of  the  parUes' 
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ga\lt.  The  publication  vai  looking  towards 
a  felony.  The  complaint  he  saw  was  onlj 
for  a  misdemeanor.  Nor  whs  any  care  shown 
hy  the  newspaper.  It  whs,  iib  far  as  the  rec- 
ord shows,  published  aa  handed  in  by  the  re- 
porter, without  thought  of  veriticalion.  It 
is  argued  that  a  newspaper  in  tills  day  and 
age  of  the  world,  when  people  are  hungry 
for  the  news,  and  almost  every  person  is  a 
newspaper  reader,  must  be  allowed  some  lat- 
itude and  more  privilege  than  is  ordinarily 
given  under  the  law  of  libel  aa  it  has  hereto* 
fore  been  understood.  In  other  words,  be> 
cause  the  world  is  thirsting  tor  criminal 
items,  and  the  libel  In  a  newspaper  la  more 
far-reacliing  and  wide-spread  that  it  used  to 
be  when  tales  were  only  spread  by  the  mouth, 
or  through  the  medium  of  books  or  letters, 
there  shuitld  be  given  greater  immunity  to 
gossip  in  the  newspaper,  although  the  harm 
to  the  person  Injured  ia  inOnitely  greater 
than  it  would  be  if  published  otlierwise.  The 
greater  the  circulation  the  greater  the  wrong, 
and  the  more  reason  why  greater  care  should 
be  exercised  In  tlie  publication  of  personal 
items.  No  newspaper  has  any  right  to  trlQe 
with  the  reputation  of  any  citizen,  or  by  care- 
lessness or  recklessness  to  injure  his  good 
name  and  fame  or  business.  And  the  re- 
porter of  a  newspaper  has  no  more  right  to 
collect  the  stories  on  the  street,  or  even  to 
gather  information  from  policemen  or  magis- 
trates out  of  court,  about  a  citizen,  and  to  bis 
detriment,  and  publish  such  stories  and  in- 
formation as  facts  in  a  news^wper.  tlian  has 
a  person  not  connected  with  a  newspaper  to 
whisper  from  ear  to  ear  the  gossip  and  suandal 
of  tlie  street.  K  true,  such  publication  or 
such  speaking  may  be  privileged,  but,  if 
false,  the  newspaper  as  well  as  the  citizen 
must  be  responsible  to  any  one  who  is  wronged 
and  damaged  thereby.  It  is  indignity  enuugh 
for  an  honest  man  to  be  arrested  and  put 
In  prison  for  an  offense  of  which  lie  is  inno- 
cent, and  for  wiilch  indignity  oiftttines  he 
has  no  redress,  without  being  further  Biil>- 
jected  to  the  wrong  and  outrage  of  a  false 
publication  of  the  circumstance  of  such  ar- 
rest and  imprisonment,  looking  towards  his 
guilt,  wttltout  remedy.  And  no  sophistry  of 
reasoning,  and  no  excuse  of  the  demand  of 
the  public  for  news,  or  of  the  peculiarity  and 
magnitude  of  newspaper  work,  can  avail  to 
alter  the  law,  except,  perhaps,  by  positive 
statute,  which  is  doubtful,  so  as  to  leave  a 
party  thus  injured  without  any  recompense 
for  a  wrong  which  can  even  now,  as  the  law 
stands,  never  be  adequately  compensated  to 
one  who  loves  his  reputation  better  than 
money. 

What  is  privileged  In  publications?  The 
truth  is  privileged  when  published  from  good 
motives,  and  for  justiQable  ends.  And  that 
which  is  not  true,  but  honestly  believed  to 
be  true,  and  published  in  good  faith,  by  one  in 
the  performance  of  a  public  or  official  duty,  in 
certain  cases.  Is  also  privilegeil.  This  is  so 
in  the  case  of  communications  made  to  a 
body  or  officer  having  power  to  redress  a 


grievance  complained  of,  or  having  cogni- 
zance of  the  Bubject-matter  ttf  the  oommnnica- 
tion,  to  some  intent  or  purpose;  and  In  cases 
where  the  communication  is  made  conflden- 
tially,  or  upon  request,  where  the  party  re- 
quiring the  information  has  an  interest  in 
knowing  the  character  of  the  person  inquired 
after.  So  may  a  person  be  justified  where  he 
is  honestly  endeavoring  to  vindicate  his  own 
interests,  as  in  tiie  case  of  the  slanderof  title, 
or  guarding  against  any  transaction  which 
might  operate  to  hlsown  injury.  See  Usher 
v.  Severance,  20  Me.  9-16.  Aa  ^  well  said 
by  Chief  Justice  Wjemtuak,  in  that  case: 
"The  case  at  bar  Is  one  of  a  publication  ad- 
dressed to  no  person  or  body  of  men  having 
power  to  redress  a  grievance,  and,  it  is  ratfaw 
superfluous  to  add,  not  a  confidential  com- 
munication to  any  one,  and  does  not  appear 
to  have  been  designed  to  guard  against  any 
injury  imminently  threatening  the  individ- 
ual interests  of  the  publisher;  nor  does  it 
present  a  case  of  words  in  themselves  not 
actionable. "  The  liberty  of  tlie  press,  aa  the 
law  now  stands, Is  only  a  moreextenslveand 
improved  use  of  the  liberty  of  speech  which 
prevailed  before  printing  became  general; 
and.  independently  of  certain  statutory  pro- 
visions, the  law  recognizes  no  distinction  In 
principle  between  a  publication  by  a  piy>pri^ 
tor  of  a  newspaper  and  a  publication  by  any 
other  person.  A  newspaper  proprietor  is 
privileged,  as  such,  in  the  dissemination  of 
the  news,  but  is  liable  for  what  he  pubtlshea 
in  the  same  manner  as  any  otlier  individual. 
Townsh.  island.  &  Lib.  g  252.  The  judg- 
ment of  the  court  below  is  reversed,  and  a 
new  trial  will  be  granted,  with  costs  of  thla 
court  to  plaintifl.  The  other  justices  con- 
curred. 


Fbnton  v.  Stesre,  Judge. 
{Supreme  Court  of  MixHi^Qan.  Oct.  11, 1880.) 

FasTITION — E^AT  TO  ESTABLIBB  TlTUI  AT  IjAW* 

Where  defendant  In  partition  ptosctatiUAbr 
advenve  poBsesBioQ,  and  the  question  to  raised  u 
the  only  issue  in  the  case,  and  it  appears  on  that 
defense  that  the  title  is  donbtful,  proceeding  will 
be  sti^ed  until  oomplainant  establishes  his  title  a4 
law. 

Application  for  mandamua. 
William  Jennt*on,  {Manton,  CoioZet  A 
Jerome,  of  counsel,)  for  relator. 

Morse,  J.  On  the  26th  day  of  Kovember, 
1886,  tht>  relator.  Charles  B.  Fenton,  flled  a 
bill  in  the  circuit  court  for  the  county  of 
Mackinac,  in  chancery,  against  Annie  M. 
Wendell,  Eva  M.  Wendell,  and  Bomiiin  I. 
Wendell,  as  defendants,  setting  forth.  In  sub- 
stance, that  he  was  the  legal  owner,  and  en- 
titled to  the  poasession,  as  a  tenant  in  com- 
mon, of  the  interest  of  four  of  the  seven 
children  of  the  late  Abraham  Wendell,  of 
Mackinac  island,  in  certain  real  estate  on 
said  island  called  the  "Wendell  Homestead," 
and  being  lot  12  in  the  village  of  Mackinac* 
and  wliich  said  Abraham  owned  in  fee-sim- 
ple, and  occupied  at  the  time  of  his  decease; 
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that  TTendell  died  Intestate,  and  that  said 
children  were  liia  legal  hefn,  and  liud  lived 
with  their  aald  fatiur  on  said  hompsteud  since 
thdr  infancy;  that  Blnee  bis  said  death  they 
occupied  the  same  as  tenants  in  conimon, 
and  that  said  premises  had  never  been  di- 
vided; that  said  defendant  Annie  M.  was 
the  widow  of  Theodore  Wendell,  one  of  said 
seven  children;  and  that  said  Eva  and  Ro- 
maln  Wendell  were  hts  minor  children.  He 
tlierefore  asked  for  a  partition  of  the  prem- 
ises. The  minors  filed  a  general  answer,  by 
guardian,  %Dd  said  Annie  M.  Wendell  pleaded 
coster  and  adverse  possession.  Replication 
was  filed,  and  on  the  26th  of  November. 
1888,  said  cause  was  heard  on  the  pleadings 
and  by  examination  of  witnesses  in  open 
court.  The  oomjplainant,  to  sustain  his  al- 
legaUons,  submicled  testimony  consisting  of 
competent  legal  conveyances  from  satd  four 
heirs  of  Abraham  Wendell,  and  otber  proofs 
showing  that  he  was  the  owner  of  the  legal 
title  to  four  undivided  one-seventh  parts  of 
Mid  estate.  The  defendants  also  submitted 
testimonyto  support  the  plea.  Thecase  was 
then  Qiiallysubmitted  to  the  court  upon  plead- 
ing and  proofs. 

February  12,  1889,  the  court  filed  the  fol- 
owing  opinion  in. said  cause:  "This  Is  a  suit 
brought  to  obtain  partition  of  certain  real  es- 
tate on  Mackinac  ishind  known  as  the  *  Wen- 
dell Homestead.'  being  lot  number  twelve, 
(12,)  in  the  village  of  Mackinac,  In  said 
county.  The  property  belonged  to  the  late 
Abi-aham  Wendell,  who  died  fn  1851,  leaving 
seven  children.  He  died  intest-ite.  and  said 
children  inherit  his  real  estate  as  co-tenants. 
The  complainant,  Charles  B.  Fenton,  claims 
title  to  certain  interests  In  the  property  as 
Msignee  of  several  of  the  said  children  of  the 
late  Abraham  Wendell,  and  has  produced  In 
evidence  proper  deeds  of  conveyance  from 
them.  The  defendant  Annie  M.  is  widow 
of  Theodore  Wendell,  deceased,  who  was  a 
son  of  said  Abraham  Wendell,  and  the  other 
two  defendants  are  the  minor  children  of 
Theodore  and  Annie  M.  Wendell.  The  mi- 
nors, through  their  guardian,  have  filed  a 
general  answer,  submitting  the  question  of 
their  rights  to  the  court.  The  defendant 
Annie  M.  Wendell  filed  a  plea  setting  up 
ouster  and  peaceable  adverse  possession  for 
more  than  fifteen  years.  The  only  serious 
issue  presented  to  the  court  by  the  pleadings 
and  proofs  is  that  of  ouster  and  adverse  pos- 
session. Falling  in  that,  counsel  for  the  de- 
fense concede  that  complainant  has  estal>- 
lislied  his  co-tenancy,  and  rijj;ht  to  a  parti- 
tion. They  claim  the  suit  should  beremitted 
to  a  court  of  law  to  determine  that  issue.  In 
1879,  tlie  evidence  shows  that  grantors  of 
complainant  brought  ejectment  against  said 
Theodore  Wendell  to  recover  their  interest  in 
the  property,  which  suit  has  never  been  dis- 
continued, and  Is  as  yet  undisposed  of.  The 
question  of  ouster  and  adverse  possession  Is 
fairly  presented  by  the  pleadings  in  this  suit, 
and  the  conHicting  testiinony  upon  that  issue 
apparently  shows  the  defense  to  have  been 


made  in  good  faith.  The  title  upon  that  de- 
fense Is  doubtful  and  nnoertain,  and  it  is  tbo 
opinion  of  this  court  that  defendants  are  en- 
titled to  have  it  tried  in  a  court  of  taw. 
Hoffman  v.  Beard,  22  Mich.  59.  Let  pro- 
ceedings be  stayed  until  the  complainant  es- 
tablishes his  title  at  law."  An  order  was 
thereupon  entered  March  6,  1889,  in  accord- 
ance with  said  opinion.  The  relator  prays 
that  a  vrrit  of  mandamns  may  issue  from 
this  court  directing  the  Honorable  .Tosepfa  B. 
Steere,  Judge  of  the  circuit  court  for  the 
county  ot  Mackinac  to  set  aside  the  order 
thus  made,  and  to  enter  a  final  deeree  in  the 
cause. 

In  the  record  before  us  we  are  not  pre- 
sented  with  any  of  the  evidence  adduced  in 
favor  of  the  defendant's  plea  of  ouster  and 
adverse  possession.  We  are  Informed,  how- 
ever, by  the  Judge's  opinion,  made  a  part  of 
the  record,  that  this  issue  was  fairly  presented 
by  the  pleadi  ngs  In  the  suit,  the  testimony  con- 
fiictlng,  and  the  defense  apparently  made  In 
good  faith;  and  thnt  the  title.  In  view  of  this 
defense,  is  doubtfal  and  uncertain. 

It  is  claimed  by  the  counsel  for  the  relator 
that  the  finding  of  the  court  below  was  that 
the  defense  offered  by  the  defendants  was 
doubtful  and  uncertain;  and  that  they  hav- 
ing the  affirmative  of  the  issue,  and  therefore 
failing  to  establish  it,  and  the  title  of  the 
complainant  being  conceded  unless  this  de- 
fense prevails,  the  couit  was  bound  to  make 
its  decree  at  the  close  of  the  prooft  in  favor 
of  complainant  as  prayed  in  his  bill.  We  do 
not  so  understand  the  finding  of  the  circuit 
judge,  but  that,  upon  the  testimony  sub- 
mitted under  this  plea  of  the  defendants,  the 
title  to  the  premises  was  doubtful  and  uncer- 
tain. If  so,  the  title  of  complainant  was 
doubtful  and  uncertain.  I  am  satisfied  that 
the  writ  ought  not  to  issue  in  this  case.  If 
the  defendants  are  in  possession  of  these 
lands,  and  claim  adverse  possession,  they  are 
entitled  to  the  same  rights  under  the  law  as 
If  there  was  no  claim  of  co-tenancy  on  the 
part  of  complainant.  They  would  therefore 
be  entitled  to  a  trial  before  a  jury  In  an  ac- 
tion of  fjectraent,  and  to  all  the  privileges 
which  the  legislature  has  seen  fit  to  grant  In 
that  action  in  the  matter  of  new  trials.  And 
this  question  of  adverse  possession  Is  one 
eminently  proper  to  be  determined  by  a  jury. 
The  circuit  judge  followed  the  decision  of 
this  court  in  Hoftman  v.  Beard,  22  Mich.  59, 
and  in  this  I  think  he  was  correct.  The 
counsel  for  relator  attempts  to  distinguish 
the  present  case  from  that  of  Hoffman  v. 
Beard,  on  the  ground  that  this  court.  In  the 
latter  case,  held  expressly  that  the  whole  con- 
troversy related  to  the  legal  title  of  complain- 
ants. But  an  examination  of  the  statement 
of  facts  In  that  case  will  disclose  that  one  of 
the  main  defenses  was  the  exclusive  posses- 
sion of  the  land,  claiming  the  whole  title  for 
20  years,  the  same  in  effect  as  the  defense  in 
the  case  at  bar.  It  is  not  claimed  that  the 
case  of  Hoffman  v.  Beard  has  ever  been 
overruled,  nor  is  any  good  reason  shown  why 
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the  defendants  on  the  lasne  made  are  net  en- 
titled to  a  jury  trial.  The  complainant's 
ease,  it  Benan  to  me.  Is  only  oolorably  one  for 
partition.  The  true  end  and  purpose  ap- 
peals to  be  to  obt^n  a  determination  of  rights 
mpectfng  tiUe  and  possession,  which  are 
paivly  legal,  and  there  is  nothing  about  bis 
didm  of  title  or  the  defense  to  It  showing 
may  obstacle  to  a  fiHh  fair,  and  final  disposal 
of  such  claim  in  a  court  of  law.  In  such  a 
ease  there  is  solid  ground  for  daimlng  that 
the  litigation  ought  to  be  carried  on  in  snch 
•  tribnnal.  Wallace  t.  Harris,  32  Mich.,  at 
page  389.  When  eomplalnwit's  title  is  thus 
establlBhed  in  a  court  of  law.  partition  will 
follow  in  the  present  proceeding  as  a  matter 
of  eoane.  Ifhe  cannot  so  eatablish  It,  he  la 
not  entitled  to  partition.  The  respondent's 
return  shows  that  It  was  shown  on  the  trial 
that.  In  1879,  the  grantors  of  complainant 
bronght  ejectment  (gainst  Tlieodore  Wendell, 
the  husband  of  Annie  M.  Wendell  and  fnUier 
of  the  minor  defendants,  to  recover  tlieir  in- 
terest In  the  property,  which  suit  has  nerer 
yet  been  discontlnueid,  and  is  now  undisposed 
of.  This  was,  of  Itself,  an  admission  thnt 
Theodore  was  in  possession  of  the  premises 
at  that  time,  and  of  their  own  ouster.  The 
writ  will  be  denied,  with  coats  against  there- 
lator.  The  other  justices  eoncuri-ed. 


People  v.  Kbmf. 
(Supreme  Court  of  MicMaan.  Oot.  11, 1889.) 

TOBGBBT  —  bDICrMBST  —  BTmBHCI  —  Rl00BI>»~ 

ELBCnON. 

1.  An  indlotmentforatterfiigafor^ed  Indone- 
ment  of  "an  order  for  monev, "  wblcb  sets  out  the 
order  In  full,  showinf?  it  to  be  a  oheck  is  oommon 
form,  is  8iiiB<dent  unaer  How.  Bt  Uich.  %$  9S18, 
0214,  making  It  penat  to  utter  a  forged  Indorse- 
ment of  a  "biU  of  exobange. " 

S.  On  a  trial  for  uttenog  forged  ladonements 
of  checks,  the  checks,  and  the  invoices  of  the  goods 
in  payment  for  which  the  orders  were  drawa,  may 
be  received  In  eWdeooe  before  the  corpus  delicti 
la  proved. 

8.  Proof  that  defendant  forged  and  uttered 
other  checks  of  a  kind  similar  to  those  In  ques- 
tion, at  or  before  the  time  of  the  forgery  charged 
la  the  ladiotment,  is  competent,  as  part  of  the  res 
gttUB,  to  sbow  the  fraaduleat  character  of  defend- 
anVs  act  in  passing  the  paper  alleged  to  have  been 
forged. 

4.  The  checks  onwhich  the  iDdorsementswere 
otiarfFed  to  have  been  forged  were  sent  by  the 
draw  u>  defendant,  its  agent,  to  be  delivered  to 
the  puyi3c  in  payment  for  goods  shown  by  invoices 
sent  to  the  drawer  to  have  been  purchased  for  it 
from  the  payee.  The  checks,  when  returned  to 
the  drawer,  after  payment,  bore  defendant's  name 
as  second  indoraer.  There  was  evidence  that  no 
snch  person  as  the  one  named  as  pavee  sold  goods 
to  the  drawer,  though  several  witnesses  testified 
that  thm  knew  a  person  of  that  name,  and  de- 
•ciibed  hint.  There  was  also  evidence  that  the 
payee's  name  was  indorsed  on  the  checks  by  de- 
fendant. Held^  that  the  question  of  defendant's 
guilt  was  properly  submitted  to  the  Jury. 

5.  Under  How.  Uich.  S  9771,  requiring  the 
stork  vt  the  state  house  of  oorrectLon  to  give  Dond 
that  he  will  keep  a  true  record  of  the  accounts  of 
the  Institution,  the  records  so  kept  are  public  rec- 
ords, and  are  admissible  in  evidence  as  suoh. 

&  Where  the  several  counts  of  an  Indictment 
flbarga  tbe  forsiog  and  uttering  of  the  same  In- 
donement,  which  is  set  out  in  each  count,  It  la 


pR^terto  refuse  to  reaitfre  the  prosooutor  to  eileot 
on  which  count  he  will  prooaed. 

Srror  to  dreait  eonrt,  Lmla  eoan^;  Ybb- 
NOH  H.  Smith,  Judge. 

eeorge  B.  Nichoit,  {W,  W.  MatOuU,  of 
counsel,)  forappellant.  8,  V,H* Trowbridge, 
Atty.  Qen.,  and  A.  A,  BUi$,  Acting  Pros. 
Atty.,  for  tlie  People. 

GHAXFtiv,  jr.  Tn  1884,  M.  J.  Mui^fay  A 
Oo.  was  a  ctnporatlon,  organized  and  existing 
under  tiie  laws  of  the  stfOe  of  Mlehigan,  hav- 
ing Its  principal  office  for  the  transaction  of 
ita  business  in  the  dty  of  Detroit.  In  that 
year  this  corporation  entered  into  a  contract 
with  the  proper  authorities  tor  the  employ- 
ment of  convicts  in  the  mannfacture  of 
chairs  at  the  state  house  of  correction  and 
reformatory  at  Ionia.  In  carrying  on  this 
brandi  of  its  business  the  corporation  pnr> 
chased  considerable  qnantiUee  of  lumber 
from  dilbrent  parties,  which  wMe  delivered 
at  the  prison.  Tlie  respondent.  Kemp,  was 
a  stockholder  in  the  corporation,  and  from 
November,  1884.  until  July,  1887,  had  entire 
charge  of  Its  business  at  Ionia  as  Its  super- 
intendent and  general  manager.  The  man- 
ner in  which  the  business  was  conducted  in 
the  purchase  of  lumber  was  for  Kemp  to 
make  the  purchases,  and  forward  to  tbe  home 
office  In  I^trolt  tbe  bills  or  invoices  of  pur- 
chase from  time  to  time,  showing  the  date, 
from  whom,  and  the  quantity  and  price;  and 
the  corporation  would  forward  by  mail  from 
the  home  office  a  check  upon  the  People's 
Savings  Bank  of  Detroit  for  the  amount,  pay- 
Al)]e  to  the  order  of  the  person  furnishing  tbe 
lumber.  After  the  business  bad  been  con- 
ducted In  this  manner  for  some  time,  Kemp 
requested  that  the  checks  should  be  sent  di- 
rectly to  him  for  deliyery  to  the  parties,  giv- 
ing as  a  reason  that  the  parties  delivering 
lumber  dislikeii  to  be  obliged  to  be  running 
to  the  post-ufflce  for  their  checks,  and  pre- 
ferred to  get  thera  where  they  delivered  their 
lumber.  After  this  request  the  cliecks  were 
mailed  directly  to  Kemp,  that  he  might  de- 
liver them  to  the  payees  named  therein. 
During  the  time,  and  between  September 
29. 1885.  and  December  15. 18ti6,  Kemp  sent 
to  the  home  office  by  mail  several  invoices  of 
lumber,  purporting  to  have  been  purchased 
of  James  Faber;  the  total  amount  being 
14.'). 713  feet,  at  a  cost  of  Sl.602.68.  Among 
the  checks  sent  to  Kemp  to  pay  James  Faber 
for  lumber  was  one  for  S137.94,  dated  May 
14,  1886.  It  Is  claimed  on  the  part  of  the 
people  that  these  Invoices  were  false  and 
fraudulent;  that  the  person  named  in  the  in- 
voices was  a  myth;  and  that  Kemp,  when  he 
received  the  checks  payable  to  the  order  of 
James  Faber.  either  forged  the  name  "James 
Faber"  upon  the  back  of  the  checks  or  caused 
it  to  be  done;  and  that  he  uttered  tlie  cliecks 
80  forged  as  true  with  a  knowledge  that  the 
name  "James  Faber"  was  forged  with  intent 
todefraud.  Tbesecliecks  camebackto  M.J. 
Murphy  &  Co.,  in  the  regular  course  of  busi- 
ness, through  its  banker,  the  People's  Sav- 
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Ings  Bank  of  Detroit,  and.  when  bo  received 
from  the  bank,  they  were  indorsed  with  the 
name  "James  Faber"  and  below  it  "J.  B. 
Kemp."  The  checks  so  inclosed  were  Hrst  pre- 
sented to  and  paid  by  the  banking;- house  of  W. 
G.  Fage  &  Co.,  at  Ionia,  Mich.,  and  by  thpm 
remitted  to  the  People's  Savings  Bank  of  De- 
troit for  credit  An  information  whs  filed 
against  Kemp  charging  him  with  forgery, 
and  with  uttering  an  order  for  money,  know- 
ing it  to  be  forged,  with  Intent  to  defraud; 
upon  which  he  was  tried  aud  convicted  of 
the  offense  of  knowingly  uttering  a  false, 
forged,  and  counterfeited  indorsement  upon 
the  back  of  an  order  for  the  payment  of 
money,  as  true,  with  intent  to  cheat  and  de- 
fraud OS  charged. 

There  are  fire  counts  in  the  information. 
The  fourth  reads  as  follows: 

"That  said  Joseph  B.  Kemp,  heretofore, 
to-wit.  on  the  Uth  day  of  May,  A.  D.  1886. 
at  the  city  of  Ionia  aforesaid,  having  in  his 
possession  a  certain  other  order  for  money, 
vhose  tenor  Is  as  follows,  to-wit: 
•''•187.94.  No.  8,819. 

"•M.J.  Murphy  &  Co.. 
"•Detroit,  Mich.,  May  14,  1886. 

"•Pay  to  the  order  of  James  Faber  one 
hundred  thirty-seven  and  94-100  dollars. 

"•  M.  J.  MuEPHY  &  Co. 
"•Geo.  E.  Wasbt,  Sec'y  Treasurer. 

•*  •  To  People's  Savings  Biink,Detroit,Mich.' 
— "Upon  which  said  order  for  money  there 
was  tlien  and  there  a  certain  false,  forged,  and 
counterfeited  indorsement  in  the  words  fol- 
lowing, that  is  to  say,  •  James  FalMir,' — felo- 
niously did  utter  and  publish  as  true  said 
faltte,  forged,  and  counterfeited  indorsement 
of  said  order  with  intent  then  and  there  to 
Injure  and  defraud,  he,  (the  said  Joseph  B. 
Kemp,)  at  the  time  he  so  uttered  and  pub- 
lished said  false,  forged,  and  counterfeited 
indorsement  of  said  order,  then  and  there 
well  knowing  the  said  indorsement  to  be 
false,  forged,  and  counterfeited." 

The  stiuule  under  which  the  respondent 
was  charged  reads  hs  follows:  "Every  per- 
son wlio  shall  falsely  make,  alter,  forge,  or 
counterfeit  any  •  •  •  bill  of  exchange, 
promissory  note,  or  any  order  •  •  •  for 
money  or  other  pro[>erty,  or  any  acceptance 
of  a  bill  of  exchange,  or  indorsement,  or  as- 
signment of  a  bill  of  exchange,  or  promissory 
note  for  the  piiyment  of  money,  •  •  • 
with  intent  to  injure  or  defraud  any  person, 
shall  be  punished."  etc.  How.  St.  §  9218. 
"Every  person  who  shall  utter  and  publish 
as  true  any  false,  forged,  altered,  or  counter- 
feited «  *  *  instrument  or  other  writ- 
ing mentioned  in  the  preceding  section,  know- 
ing the  same  to  be  false,  altered,  forged,  or 
counterfeit,  with  intent  to  injure  or  defraud 
as  aforesaid,  stiall.  be  punished,"  etc.  Id. 
g  9214.  Upon  the  trial  of  the  cause  counsel 
for  Kemp  objected  to  the  introduction  of 
any  testimony  under  the  fourth  count  above 
quott'd,  for  the  reason  that  there  is  no  such 
offense  known  to  the  statute,  and  this  objec- 
tion is  insisted  upon  here*  and  the  position  is 


taken  that  this  statute  cannot,  by  its  terms  or 
the  language  tlierein  used,  be  construed  to  cov- 
er the  forging  or  the  uttering  of  an  indorse- 
ment upon  an  order  for  tlie  payment  of  money; 
that  the  statute  does  not  make  it  a  crime  to 
forge  an  indorsement  upon  an  order  for  the 
payment  of  money;  tliat  the  statute  appUea 
only  to  the  forging  of  indorsements  upon  two 
classes  of  instruments,  namely,  bills  of  ex- 
change and  promissory  notes. 

It  is  true  that  the  information  denominates 
the  instruments  "an  order  for  money,**  tnit 
It  sets  out  the  instrument  in  full,  and  the  In- 
dorsements thereon,  and  states  tliat  the  forg- 
ery consisted  of  forging  the  name  "James 
Fatter,"  indorsed  thereon,  so  that  it  makes  no 
difference  by  what  name  the  plfader  calls  the 
instrument,  if  it  sets  forth  In  full  and  Is  em- 
braced in  the  terms  of  the  statute.  All  bills 
of  exchange  are  orders  for  money,  and  an  in- 
formation fur  forging  a  bill  of  exchange,  set- 
ting forth  the  instrument  in  full,  and  stat- 
ing what  particular  part  was  forged,  and  call- 
ing It  an  order  for  money,  would  not  be  bad 
on  tliat  account.  The  instrument  set  forth 
in  the  information  Is  a  check,  and  a  check  is 
a  bill  of  exchange,  drawn  by  a  customer  up- 
on his  banker,  payable  on  demand.  Eyre  v. 
Waller.  29  Law  J.  Kxch.  246;  Hopkinson  v. 
Forster.  L.  B.  19  £q.  74;  Forster  v.  Mack- 
retli,  L.B.  2£xch.  163;  Harkerv. Anderson, 
21  Wend.  372;  Bickford  v.  Bank,  42  111.  238; 
Bowen  v.  Newell,  8  N.  Y.  190;  Attorney 
General  v.  Insurance  Co.,  71  K.  Y.  332;  Cut- 
ter r.  Beynolds,  64  111.  321;  Morrison  v. 
Bailey,  5  Ohio  .St.  13.  All  checks  come  with- 
in the  meaning  and  definition  of  a  bill  of  ex- 
change, but  bills  of  exchange  are  not 
checks.  The  main  distinctions  between  them 
are  pointed  out  in  Bank  v.  Bank,  10  Wall. 
604.  647.  and  other  cases  cited  above.  They 
are  commercial  paper,  and  are  governed  by 
tlie  same  rules  as  to  presentment  and  notice 
of  non-payment  as  inland  bills  of  exchange, 
payalile  on  demand.  Holmes  v.  Roe,  62  Mich. 
199,  28  N.  W.  Rep.  864;  Sweet  v.  Swift,  65 
Mich.  90,  31  N.  W.  Rep.  767;  Freiberg  T. 
Cody.  65  Mich.  108, 20  N.  W.  Rep,  813.  The 
forging  of  the  indorsement  upon  a  check  is 
punishable  under  the  statute  which  makes  it 
a  crime  to  forge  an  Indorsement  upon  a  bill 
of  exchange,  and  tlie  information  In  this  case 
sutflcientiy  cliarges  the  offense. 

It  Is  alleged  tliat  the  court  erred  In  receiv- 
■ing  in  evidence  tlie  orders,  papers,  and  the 
testimony  concerning  them,  before  there  was 
any  attempt  to  offer  proof  of  the  corptu  d«- 
lioti.  We  do  not  tliink  that  any  error  was 
committed  In  this  respect.  The  proof  Intro* 
duced  respecting  the  invoices,  the  drawing 
and  forwarding  of  the  checks,  the  payment 
thereof  by  W.  C.  Page  &  Co.,  and  the  condi- 
tion they  were  in  when  presented  to  and  paid 
by  that  company,  was  all  relevant  testimony 
to  establish  the  forgery  and  uttering  of  the 
paper.  The  point  is  fully  covered  by  the 
opinion  In  People  v.  Marion,  29  Mich.  37. 

The  court  permitted  the  prosecutor  to  In- 
troduce testimony  wtiicb  tended  to  prove  that 
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the  mpODdentliad  forged  and  uttered  other 
clieeks  at  or  prior  to  the  time  of  the  forgery 
altex^  in  information,  for  the  purpose  of 
showlnjc  the  frHuduleitt  ctiaractpr  of  the  act 
of  the  respondent  in  passing  the  paper  al- 
leged to  have  been  forged.  The  couri  said: 
"1  understand  the  rule  tu  be  tliat  the  prior 
utteranceof  forged papers,knowing  them  tu  be 
forged  prior  to  the  commission  of  the  offense 
alleged,  certainly  have  a  'tendency  to  show 
tliHt  there  was  a  scheme  on  the  part  of  the  ac- 
cused to  get  money  in  that  way,  and  would 
be  admissible  in  evidence,  and  upon  that 
theory  I  receive  them."  This  ruling  of  the 
court  Is  supported  by  the  case  of  People 
V.  Marion,  above  cited,  where  it  is  snid  that 
**the  principal  criming  elerapnt  In  forgery 
consists  in  the  fraudulent  purpose,  and  the 
proofs  of  fraud  must  besubatantlally  the  same 
In  criminal  and  civil  cases.  It  can  only  l>e 
made  clear  by  a  full  understanding  of  the  en- 
tire surroundings  of  the  transaction."  The 
other  papers  introduced,  and  which,  the  prose- 
cutor claimed,  had  been  forged  and  uttered 
by  Kemp,  were  of  a  similar  kind  to  those  in 
question*  and  were  a  part  of  the  transaction 
relating  to  the  business  carried  on  at  lunla, 
and  consisted  of  what  was  claimed  to  be  false 
invoices  of  lumber  purchased,  for  which 
checks  were  sent  to  Kemp  by  M.  J.  Murphy 
&  Co.  to  be  delivered  to  the  persona  named  in 
the  invoices.  The  testimony  tended  to  show 
the  scheme  of  respondent,  and  his  Intent  to 
derraud  M.  J.  Murpliy  &  Co.,  and  was  ad- 
missible for  that  purpose  as  part  of  the  rea 
geiftae.  Perkins  v.  People,  27  Mich.  386; 
1  Aruhb.  Crim.  PI.  366:  People  v.  Marlon,  29 
Mich.  88. 39;  Carver  v.  People,  39  Mich.  786; 
People  V.  Henssler,  48  Mich.  49,  11  N.  W. 
Bep.  804. 

After  the  testimony  was  all  introduced  on 
the  part  of  the  ptK>ple,  the  couns^  for  re- 
spondent requested  the  Court  to  take  the  case 
from  the  jury,  or  direct  them  to  render  a  ver- 
dict of  not  guilty.  This  the  court  rightly 
refused  to  do.  There  was  testimony  i^  the 
case  which,  if  believed,  tended  to  show  that 
Kemp  forged  the  name  "James  Faber,"  and 
ako  that  he  uttered  the  che<'k  with  the  forged 
indorsement  of  the  name  o£  the  payee,  know- 
ing it  to  be  forged.  The  prosecutor  intro- 
duced testimony  which  tended  to  prove  (imd 
it  was  for  the  jury  to  say  that  it  did  prove) 
that  there  was  no  such  person  as  James  Fa- 
ber  who  sold  lumber  to  M.  J.  Murphy  &  Co. ; 
that  Kemp  forwarded  to  the  home  office  in 
Detroit  invoices  of  lumber  purchased  by  him 
of  James  Faber;  that  M.  J.  Murphy  &>  Co. 
sent  by  mail  to  Kemp  checks  to  be  delivered 
by  him  to  James  Faber  In  payment  for  this 
lumber,  which  came  back  to  them  through 
the  bank  upon  which  they  were  drawn  with 
the  name  of  J.  B.  Kemp  thereon  as  aecond 
Indorser,  in  the  genuine  handwriting  of  re- 
spondent. Thfse  facts  raised  a  strong  Infer- 
ence that  Kemp  himself  either  forged  the 
name  "James  Faber"  upon  the  check,  or 
caused  it  to  be  done,  ami  there  was  expert 
testimony  to  the  effect  tltat  the  uame  "James 


Faber"  was  written  by  respondent.  The 
weight  of  this  testimony,  and  its  convincing 
effect,  was  for  the  jury.  A  number  of  wit- 
nesses testified  in  behalf  of  respondent  that 
tliey  knew  James  Faber,  and  gave  a  particu- 
lar description  of  his  person,  which  was  pe- 
culiar and  marked;  that  he  is  a  German*  m 
foreigner,  and  was  employed  by  one  Henry 
Wiser,  who  owned  a  saw-mill  at  or  near 
Muir,  in  Ionia  county,  to  draw  lumber  for 
him  to  the  prison  at  Ionia.  At  the  time  of 
the  trial  Wiser  was  dead,  and  it  was  the  the- 
ory of  the  respondent's  counsel  that  this 
James  Faber  hauled  lumber  to  the  prison, 
and  that  the  clieck  was  a  genuine  payment 
for  such  lumber,  and  they  requested  the 
court  to  charge  the  jury  that  "unless  the 
prosecution  have  satisfied  you  beyond  a  rea- 
sonable doubt  of  the  alleged  forgery,  and  that 
there  was  no  such  man  as  James  Fabei'  haul- 
ing lumber  to  M.  J.  Murphy  &  Co.  at  the 
time  of  or  about  the  time  of  the  alleged  Tor- 
gery,  and  that  no  such  man  was  in  existence 
at  that  time,  your  verdict  must  be  not 
guilty."-  On  the  other  hand,  there  was  tes- 
timony introduced  by  the  prosecutor  that  no 
such  man  as  described  by  witness  for  re- 
spondent, or  of  his  name,  worked  for  Wiser 
at  the  time  alleged,  or  any  other  time,  and  it 
was  nut  explained  why,  if  the  lumber  hauled 
to  the  prison  was  Wiser's,  who  was  well 
known  to  the  prison  authorities,  and  bad  re* 
cently  been  employed  thereat,  the  invoice 
should  be  made;  out  in  the  name  of  his  hired 
man,  and  the  checks  delivered  to  him  for 
payment  therefor.  The  question  of  the  ex- 
istence of  such  a  man  as  James  Faber  at  that 
time,  who  was  doing  business  with  M.  J. 
Murphy  &  Co.  at  the  prison,  was  fully  gone 
into  upon  both  sides,  and  was  one  solely  for 
the  jury  to  determine  under  the  testimony. 

The  errors  alleged  upon  the  ground  of  the 
reception  of  testimony,  and  the  refusal  to 
strike  out  immaterial  testimony,  we  think 
should  be  overruled.  It  all  had  reference  to 
the  dealings  between  the  respondent  and  the 
company  in  Detroit,  and  was  relevant  as  hav- 
ing some  bearing  more  or  less  remote  upon 
the  question  at  issue.  It  is  alleged  as  error 
tliat  the  court  permitted  the  prosecution  to 
introduce  incompetent  testimony  before  the 
jury.  These  assignm^ts  relate  to  the  recep- 
tion of  the  official  records  kept  at  the  state 
house  of  correction  at  Ionia,  which  showed 
ithe  time  when  Henry  Wiser  was  employed 
as  keeper,  and  also  the  number  of  days  he 
furnished  a  team  to  that  institution,  and  to 
the  reception  of  the  iKwks  of  account  and 
time-book  of  Henry  Wiser.  It  is  claimed 
that  the  books  kept  by  the  clerk  of  the  state 
house  of  correction,  etc.,  are  not  official  reo 
ords,  and  that  there  is  no  law  making  them 
evidence  in  any  court.  The  respondent  had 
introduced  testimony  tending  to  show  that 
Henry  Wiser  worked  at  the  bouse  of  correc- 
tion during  the  years  1883.  1884,  and  1885, 
and  that  he  had  a  team  which  was  used  In 
hauling  wood'and  lumber  to  the  prison,  and 
that  such  team  was  dri  veu  by  James  Faber, 
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Also,  npon  one  occasion,  in  KoTember,  1884. 
Wiser  introdaeed  Faber  to  a  witness  by  the 
name  of  Warfield,  In  Grand  Rapids.  The 
prosecution  soaght  to  rebnt  this  testimony 
by  the  Introduction  of  the  leoords  kept  by 
tbe  clert;,  showing  that  Wiser  was  present 
and  on  duty  at  the  prison  every  day  in  No- 
vember, 1884,  and  also  tbe  days  and  dates 
that  his  team  was  employed,  and  that  ft  was 
then  driven  by  convicts.  How.  St  g  9772, 
requires  the  clerk  of  the  house  of  eorrecUon 
to  keep  the  books  and  accounts  of  the  insti- 
tution in  such  a  manner  as  to  exhibit  dearly 
all  the  financial  tranaacticms  relating  to  it, 
and  section  9771  requires  the  derk  to  give 
bond  to  the  people  of  the  state  in  the  penal 
euro  of  ftlO,000.  conditioned  that  be  will  keep 
a  true  and  honest  record  of  the  accounts  ot 
the  institution,  etc.  The  record  kept  by  the 
clerk  under  this  statute  Is  a  pabtic  record, 
and  may  be  introduced  in  evidence  whenever 
its  contents  are  material  to  the  Issue;  or  cer- 
tified copies  thereof  maybe  Introduced  un- 
der section  7504,  How.  St.  There  was  no 
error  in  admitting  the  record  in  evidence  tot 
the  objects  stated.  We  also  think  the  books 
of  Henry  Wiser  were  properly  admitted. 

As  Iwfore  stated,  Henry  Wiser  was  dead. 
The  reapondent  had  introduced  testimony 
which  tended  to  prove  that  James  Faber 
worked  for  Wiser  at  or  about  the  time  the 
check  In  question  was  drawn.  Other  men, 
who  were  employed  by  Wiser  at  that  time, 
testified  that,  at  the  same  time  tbey  worked 
for  Wiser,  James  Faber  also  worked  for  him. 
Wiser's  books  were  identified  and  shown  to 
be  in  his  handwriting.  The  books  were  ad- 
mitted merely  to  show  that  the  nameof  James 
Faber  did  nut  appear  upon  them.  He  kept 
the  account  of  the  other  men  employed  by 
him  upon  these  books.  Tlie  fact  thut  Fa- 
ber's  name  did  not  appear  upon  the  books 
did  not  prove  that  he  did  not  work  for  Wiser, 
but  it  was  a  circumstance  which  it  was  com- 
petent to  show,  and  they  would  have  beea 
equally  admiastble  for  respondent  If  Faber's 
name  had  appeared  upon  them.  The  cnse 
should  not  be  reversed  because  of  the  remarks 
of  the  court  respecting  the  witness  Bush, 
nor  under  the  issue  miide  in  this  case,  be- 
cause the  court  limited  the  coun.<tel  upon  each 
side  to  two  expert  witnesses  as  to  the  hand- 
writinfi;  of  the  Indorsement  "James  Faber" 
upon  the  check.  The  court  whs  not  in  error 
in  ri*fusing  to  require  the  prosecutor  to  elect 
upon  whicli  count  he  would  claim  a  convic- 
tion. All  the  counts  were  for  the  forcing, 
and  for  uttering  the  same  identical  indorse- 
ment upon  the  check,  and  the  same  check  »nd 
imtoi-sements  were  set  out  in  each  count  of 
the  information.  In  such  case,  the  prose- 
cutor should  not  be  required  to  elect.  Error 
is  assigned  upon  the  refusal  of  the  court  to 
charge  hs  requested,  and  to  the  churge  as 
given.  It  is  claimed  tliat  the  testimony  whs 
nut  sufllcient  to  convict,  and  that  the  court 
should  so  have  instructed  the  jyry.  The  tes- 
timony is  not  at]  returned  in  the  record,  but 
it  appears  sufficiently  from  wliat  is  returned 


that  the  respondent  was  not  entitled  to  tbe  in- 
struction asked  for  in  this  respect.  The 
other  requests,  not  embraced  in  or  toUj  cov- 
ered by  the  charge  ai  the  court,  were  prop- 
erly refused.  The  ehaige^  as  given,  was  im- 
partial, and  fully  covered  the  lav  ander  the 
teetimony  disclosed  in  the  record.  Tbe  er- 
rors assigned  are  overruled,  and  the  Judgment 
is  affirmed. 

Shsbwood,  0.  J.,  and  Mobsb  and  Oahp- 
BELL,  JJ.,  concurred  with  Ohaxplzh,  J. 
LoNO,  J.,  did  not  ait 


HtJBBBLL  et  al.  0.  Falueb. 
(Supreme  Court  of  MicMgan.   Od.  11,  ISSB.) 

COHTaAOTS— Bt  Hail— RSHlTTITtTB. 

1.  Flaiotifla  sued  defeodant  for  profaMloul 
services,  and  afterwarda  offered  todUmlsB  tbe  salt 
It  defendant  would  pay  a  oertaia  amount  with- 
in 80  days.  Defendant  answered  by  letter,  aooept. 
ing  the  oflter.  PlslntUb  then  wrot^  Mkoowledff* 
iDff  the  letter,  and  adding  "We  wtoh  It  diatlno^ 
understood  that  time  is  m  the  esMaoa  of  this  set- 
tlement.** Defendant  failed  to  pay,  bnt  kept  writ- 
ing tliat  he  would  pay  as  soon  as  possible,  and 
was  tiTlng  to  raise  money.  PlaintUGts  mnKO  o»- 
cadonally  that  tbey  were  in  nead  of  mon^,  awl 
had  waited  anreasonahly  long,eta  field, tbattha 
contract wasablndingoneLaadthefsotthatplalii-  ; 
ttffs  added  in  thehr  letter  ikm  refsvaDee  to  time  dl&f  * 
not  introduoe  a  new  term.  i 

S.  A  defendant  cannot  complain  on  appeal  that  - 
the  Jadgment.  which  was  for  tbe  amount  really 
dne.  was  for  more  than  was  stated  in  the  nd 
damnum  olanse,  where  plaintiff  on  dlsoorering, 
after  the  hill  of  exceptions  was  settled  and  the  as- 
signments of  error  served,  the  mistake  Ixk  the 
pleadings,  remitted  <mthe  reoord  the  amotmt  of 
the  excess. 

Error  from  drcoit  court,  Oakland  county; 
J.  B.  Moore,  Judge. 

Aaron  Perry  and  Soyt  Post,  for  appel- 
lants.  Jf.  S.  BretoeTt  for  respondent. 

IjOnq,  J.  Some  time  prior  to  July.  187S, 
plaintiffs  commenced  an  action  in  the  cir- 
cuit court  of  Wayne  county  airainst  Charles 
H.  Palmer,  to  recover  for  professional  serv- 
ices. The  claim  made  in  the  present  action 
is  that  on  July  22,  1878,  in  cousideration  of 
the  promises  made  by  Charles  H.  Palmer  to 
pay  to  the  plaintiffs  the  sum  of  ^,000  within 
30  days  from  that  date,  the  flrst- mentioned 
suit  was  discontinued,  and  this  action  la 
brought  in  tbe  Oakland  circuit  court  to  re- 
cover that  sum,  with  interest  from  that  date. 
This  suit  was  commenced  against  Charles  H. 
Palmer  la  his  life-time,  but,  he  having  died 
before  trial,  the  suit  was  revived  against 
Betsey  A.  Palmer,  his  executrix.  Tbe  dec- 
laration sets  out  the  promise  of  GhHrles  H. 
Palmer  to  pay  the  said  $3,000.  upon  condi- 
tion of  the  discontinuance  of  the  action;  and 
that  said  action  was  so  discontinued  on 
November  27.  1876,  In  reliance  upon  his 
promise  to  pay  said  sum.  The  declaration 
also  is  upon  tbe  cotomon  counts  in  assump- 
sit. On  the  trial  in  the  court  below  the 
plaintiffs  had  verdict  and  judgment  for  the 
sum  of  $6,091.81.  Defendant  brings  the 
case  here  by  writ  of  error.   On  the  trial  In 
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the  court  below  it  appeared  that  the  plaintrffa 
were,  in  1872  and  1873,  and  prior  thereto, 
lawyers,  doing  a  law  business  In  the  upper 
peninsula  of  this  state.  Said  Charles  H. 
Palmer  was  a  business  man,  residing  in  Oak- 
land county.  It  appears  from  the  undispatr 
ed  evidence  In  the  case  that,  previous  to 
July,  1873,  Mr.  Palmer  had  employed  the 
plaintiffs  to  do  his  legal  business.  There  Is 
some  controversy  as  to  the  extent  of  the  legal 
business  done  by  plaintiffs  for  him,  but  not 
being  able  to  agree  upon  the.amonnt  due  the 
plaintilb  they  commenced  this  action  in  the 
Wayne  circuit  court  lufalnst  Mr.  Palmer, 
claiming  $5,000.  Mr.  Flilmer  Insisted  that 
he  rnu  not  indebted  to  them  in  that  sum,  or 
in  any  amount  whatsoever.  It  seems  that 
some  talk  was  had  between  the  parties, 
whieh  resulted  In  Mr.  Palmer's  writing  to 
Mr.  Hubbell.  aa  f&Ilows:  "L'Anse,  July  22, 
1873.  J.  A.  Hubbell,  Esq.— Dear  Sir:  I  ac- 
cept your  proposition  to  pay  you  three  thou- 
sand dollars  in  full  settlement  of  your  serr- 
icesln  thePalmerand  Williams  suits,  as  well 
as  expenses  incurred  In  the  same.  Truly, 
Oh  AS.  H.  Palmer." 

"Write  me  at  Pontiac  If  this  Is  satisfac- 
tory. I  wiU  arrange  to  pay  this  $3,000  in 
tiilrty  days,  as  I  stated  to  yon  when  1  last 
saw  yon." 

Two  days  after  thto  date,  and  on  July  24th, 
plaintiffs  wrote  Mr.  Palmer  from  Houghton, 
as  follows:  "Dear  Sir:  Wenote  contents  of 
your  iMter  to  onr  Mr.  Hubbeli  of  date  22d 
inst.  accepting  our  proposition  to  my  $3,000 
for  services  In  suit  of  Ghas.  H.  Palmer  vs. 
John  L.  ^urr  et  al..  In  chancery,  the  same  to 
be  Anal  settlement  of  all  disbursementaatid  ex- 
penses in  that  and  the  Williams  suit,  and  have 
to  inform  you  that  we  are  satlsBed  to  accept 
ttiat  sum,  provided  it  be  paid  within  thirty 
days  from  July  22d.  the  date  of  yonr  letter. 
We  wish  it  distinctly  understood  that  time  is 
of  the  essenee  of  this  settlement,  and  that  we 
flh^l  expect  our  money  within  tlie  time  speo- 
Ifled.   Yours,  truly,  Hubbell  A  Qead- 

BOCBMB." 

The  following  oorrespondence  afterwards 
passed  between  the  parties:  "Niles.  August 
18, 1873.  Hon.  Jay  A.  Hubbell~-Dear  Sir: 
I  bare  Just  received  a  telegram  to  attend  a 
meeting  in  17.  Y.,  having  got  so  far  on  my 
way  to  L.  8.  Owing  to  the  failure  of  the 
BnM&lyn  Trust  Co.,  I  shall  not  be  able 
to  pay  you  as  I  promised,  but  can  do  so 
in  sixty  df^.  Mr.  S.  Smith  anderatends 
tills  matter.  I  had  to  pay  to  that  Institution 
$14,000,  taking  all  my  means  at  the  time. 
If  you  prefer,  I  will  transfer  to  you  100 
shares  Spurr.  These  would  be  at  $30,  and 
wouldn't  be  considered  as  a  full  price  of  the 
stock;  but  to  close  that  matter  with  you,  1 
shall  likely  be  at  home  in  a  week,  and  then 
shall  come  up  the  lake.  Since  the  Brook- 
^n  matter  I  have  had  no  time  to  do  more. 
Truly,  Charles  H,  Falmek." 

"Houghton.  Mich.,  Aug.  23,  1873.  Dear 
Blr:  We  note  with  surprise  the  contents  of 
your  favor  of  the  l&th  inst.  addressed  to  our 


Mr.  Hubbell.  Of  our  two  propositions  for  a 
settlement  you  accepted  the  casb  one,  and  we 
made  our  arrangemedts  accordingly.  Now 
we  are  hard  up,  and  must  raise  this  money 
to  pay  assessments  long  deferred  on  Atlantic 
stock.  We  do  nut  consider  Spurr  stock 
worUi  $30  per  share,  but  if  such  Is  the  case 
sell  100  shares,  and  remit  us  the  proceeds. 
This  money  mnst  now  he  raised  on  a  dis- 
count at  bank  at  ten  per  cent.  Send  us  your 
note  at  60  days,  payable  at  First  Xatlonal 
Bank  at  Houghton,  Mich.,  with  interest  at 
10  per  cent.,  and  we  can  use  it.  Yours, 
truly,  Hubbell  A  Ohapbottbnb." 

No  reply  seems  to  have  been  made  to  this 
letter,  when  the  following  was  sent:  "Hough- 
ton, Mich..  May  16, 1874.  Charles  H.  Palm- 
er, Pontiac— I>ear  Sir:  Enclosed  we  band 
yon  onr  bill  of  $S,000,  on  which  Interest  is 
due  from  August  1,  1B73,  the  time  settle- 
ment was  made.  Our  Mr.  Hubbell  informed 
us  that  last  fall,  during  the  stringency  of  the 
money  market,  you  said  you  were  unable  to 
pay  without  great  Inconvenlenoe,  and  we 
Ihwefore  waittti  froiu  that  time  to  this  time. 
We  need  this  money  greatly,  and  h0|ie  that 
you  win  be  able  and  willing  to  pay  immedi- 
ately. Tou  will  please  add  interest  to  date. 
Your  earliest  attention  to  tills  will  oblige 
yours,  truly,  Hubbell  AC^adboubne." 

To  this  Mr.  Palmer  replied:  "Detroit, 
Mich.,  Jane  13.  1874.  Hubbell  ft  Chad- 
bourne  — Dear  Sirs:  Some  time  since  I  re- 
ceived B  letter  asking  for  moni^.  I  am  here 
trying  to  sell  some  Spurr  stock,  but.  so  far, 
witlioat  success.  Since  the  panic  I  have  had 
to  borrow  money  to  mpet  running  expenses, 
and  shall  have  to  do  this  (i  11 1  sell  something. 
Money  Is  dose  here,  and  I  confine  myself  in 
the  closest  manner  from  necessity.  I  shall 
do  the  best  I  can.  and  as  soon  aa  possible, 
I  am  here  In  Fruit's  suit,  and  so  on.  Chab. 
H,  Palhkk." 

On  Jane  20. 1874.  plaintiffs  again  wrote 
Mr.  Palmer:  "We  liave  yours  (rf  the  ISth 
inst..  and  trust  you  will  be  able  to  make  tiie 
arrangements  you  mention,  as  we  greatly 
need  the  money.  We  think  we  have  waited 
much  beyond  a  reasonable  time  already.  It 
Is  nearly  two  yearn  since  the  services  were 
performed  for  wlilch  you  owe  ua.  Yours, 
truly.  Hubbell  ft  CnADBOURNE." 

No  answer  was  made  to  this  letter  until 
September  29,  1874,  wlien  Mr.  Palmer  wrote 
plaintiffs:  "Your  letter  came  when  I  waa 
from  home.  I  shall  do  for  yon  as  soon  as 
pusaible.  You  are  aware  as  well  as  myself 
of  the  difficulty  of  raising  money  in  these 
times.  It  is  next  to  InipossiblK  to  do  it.  I 
have  lately  been  to  Ohio  to  try  and  sell  some 
of  ray  Spurr,  and  have  a  negotiation  that  may 
succeed.  I  shall  go  tliere  again  next  week, 
and  will  then  write  you  the  result.  Yours, 
truly,  Chas.  H.  Palmer." 

The  contention  of  the  plaintiffs  Is  that 
these  letters  constituted  a  contract  for  the 
pityment  of  $3,000,  with  Interest,  after  30 
days  from  July  22.  1873,  valid  In  law,  and 
upon  wlilch  they  had  a  right  to  recover. 
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Defendant's  counsel  contends  that  there 
WH8  no  bindinft  contract  between  the  parties, 
because  the  letter  of  acceptance  by  Hubbell 
&  Chadbounie  introduced  a  new  term,  viz., 
making  tlie  time  expressed  ot  the  essence  of 
the  contract.  The  trial  court,  upon  this  part 
of  ttie  case,  directed  t)ie  jury  aa  follows:  "I 
state  to  you,  as  a  matter  of  law,  that  this 
correspondence  •  *  *  constitutes  a  con- 
tract on  the  part  of  the  defendant  in  this 
case  to  pay  to  the  plaintiffs  lu  this  ease  the 
sum  of  three  thousand  dollars  in  thirty  days 
after  the  22d  day  of  July,  1873,  unless  you 
shall  find  that  this  correspundence  was  in- 
duced and  brought-  about  by  fraud,  or  by  a 
misapprehension  of  material  facts  in  the 
Ciise."  In  this  the  trial  court  was  not  in  er- 
ror. The  letter  from  plaintiffs  of  July  24, 
lti73,  was  an  acceptance  of  Mr.  Palmer's 
proposition  according  to  its  very  terms;  and 
the  fiict  that  they  stated  in  this  letter  ttiat  it 
was  to  be  distinctly  understood  that  time  is 
the  essence  of  the  settlement  amounted  to  no 
more  than  a  statement  upon  their  part  that 
they  should  insist  upun  the  payment  of  the 
money  within  the  time  speciQedln  the  propo- 
sition made  to  them.  The  minds  of  the  par- 
ties met  upon  the  proposition  and  acceptance 
of  the  payment  of  ft3,000  witliin  30  days 
after  July  22,  1873.  Not  only  is  tliis  shown 
by  the  two  letters,  but  all  of  Mr.  Palmer's 
subS'-qiient  letters  show  that  he  recognized 
his  obligation  to  pay  according  to  the  terms 
of  tiie  settlement,  only  he  was  constantly 
asking  an  extension  of  time,  on  account  of 
his  enibiirnissed  tSnancial  condition,  growing 
out  of  what  he  termed  the  panic  in  money 
matters.  Heading  liis  letters  as  a  whole,  it 
wilt  nowhere  appear  during  the  wliole  13 
months  through  wliich  this  correspondence 
was  conducted  that  Mr.  Palmer  gave  the  con- 
tract of  settlement  any  otiier  interpretation, 
or  claimed  that  he  was  not  bound  by  it;  and 
the  chargf  of  the  court  tliat  the  jury  sliould 
find  for  the  plaintiffs  upon  this  contract,  un- 
less it  was  brouglit  about  by  fraud  or  raiaap- 
pretiension  of  material  facts,  was  certainly 
placing  the  contnict  before  the  jury  in  as  fa- 
vorable a  light  as  the  defendant  had  a  right 
to  demand. 

We  fail  to  Snd  in  the  record  any  evidence 
of  fr.iud,  or  misapprehension  of  material 
facts;  and  evidently  the  jury  were  unable  to 
tinil  any,  as  their  verdict  was  for  the  plaln- 
tirTa.  From  July,  1873,  to  the  time  of  the 
trial,  there  is  nothing  appearing  upon  this 
record  to  show  that  the  parties  ever  had  any 
personal  interview.  All  the  facts  appear 
frxm  ihe  letiei's  pas^sing  between  the  parties; 
and,  from  these  letters,  it  does  nut  appear 
that  Mr.  Paltner  was  lalxiring  under  any  mis- 
apprehension ot  the  facts.  The  plaintiffs  liad 
made  claim  against  him  for  professional  serv- 
ices, and  tiad  brought  suit.  He  disputed  the 
claim,  but,  in  consideration  that  they  would 
discontinue  the  suit,  be  made  his  proposition 
to  pay  the  $3,000  within  30 days,  which  plain- 
tiffs accepted;  the  suit  was  afterwards  dis- 
continued, and  before  the  present  action  was 


brought.  The  fact  that  it  was  not  discon- 
tinued until  the  year  1876  does  not  affect  ttie 
rights  of  the  {>arties.  The  proposition  that 
these  letters  constitute  a  valid  and  binding 
contract  is  too  plain  to  need  the  citation  of 
authorities. 

One  other  question  remains.  It  appears 
that  the  ad  damnum  in  ttie  declaration  in 
the  present  action  was  only  for  84,000.  The 
amount  which  the  plaintiffs  were  entitled 
to  recover  under  the  contract,  with  inter- 
est, was  86,091.81.  This  amount  the  jury 
gave.  After  the  bill  of  exceptions  was  set- 
tled in  the  cause,  writ  of  error  issued,  and 
assignments  of  error  served  on  plaintiffs'  at- 
torney, Hon.  A.  C.  Baldwin,  his  attention 
was  called,  as  he  claims,  for  the  tlrst  time  to 
the  amount  of  the  ad  damnum  in  the  decla- 
ration, he  not  having  drafted  it,  or  appeared 
in  the  cause  except  to  appear  in  the  trial  of 
the  cause  in  court,  other  counsel  having  com- 
menced the  suit,  and  prepared  the  case.  Up- 
on the  assignments  of  eri-or  being  served. 
Mr.  Baldwin,  as  counsel  for  plaintiffs,  at 
once  remitted  upon  the  record  the  amount  of 
the  verdict  and  judgment  In  excess  of  the 
ad  damnum  in  the  declaration.  We  find  no 
error  in  this  part  of  the  proceedings.  The 
defnndant  certainly  cannot  find  fault,  liaving 
reaped  the  benefit  of  an  oversight  of  plain- 
tiffs in  not  seeking  an  amendment  of  their 
declaration  upon  the  trial  of  the  cause,  which, 
as  a  matter  of  justice,  would  have  been  grant- 
ed in  the  court  below,  or  upon  application 
here.  We  find  no  error  in  the  record,  and 
the  judgment  of  tlie  coart  below,  leas  the 
amount  of  damages  remitted  by  plaintiffs' 
counsel,  must  be  allirmed,  with  costs.  The 
other  justices  concurred.  . 


Van  Brttnt  v.  Lynch. 

(Supreme  Court  of  Mlchtgan.   Oct.  11. 1889.) 

HlOHWATS — BBTOFPSti. 

Where  a  public  highway  hoa  been  laid  out  hy 
legal  m-ocoediugB,  owners  of  abuttioz  land  are  D(n 
estopped  from  clalmlDK  its  whole  width  as  a  pub- 
lic hiehway  by  the  fact  that  tbeir  grantor  mala- 
talned  a  fence  aoross  a  portion  of  lb  for  a  few 
months,  though  the  public  has  acquired  no  rigbta 
by  user. 

Error  to  circuit  court,  Berrien  county. 

Trespass  by  Hubert  W.  Van  iirunt  against 
John  y.  Lynch.  Judgment  for  plaintiff. 
Defendant  brings  error. 

Lawrence  C.  Fjt/'e*  for  appellant,  Jf.  A. 
Hamilton,  for  appellee. 

Long,  J.  This  is  an  action  of  trespass 
quare  clausum  brought  in  a  justice's  court, 
and  certified  to  the  circuit  court  of  Berripu 
countyon  pleaoftitle.  Tlw  locus  in  quo  is  do- 
scribed  as  the  N.  £.  ^  of  the  K.  £.  ^  of  the  N. 
W.^uf  section  35,  in  township  4  S.,  of  range 
19  W.,  Berrien  county.  The  plaintiff  was  in 
possession  of  these  lands  at  the  time  of  the 
alleged  trespass,  and  claimed  under  a  land 
contriut  from  Ueuben  D.'  Parker,  dated  No- 
vember* 1887.  The  contract  described  the 
Lind  aa  above,  and  immediately  following  the 
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description  the  contract  contdlned  tTiefolTow- 
]ng:  **^Id  second  party  hereby  expressly  tak- 
ing said  land  subject  to  thesavlng  clauses  and 
reserratlons  set  forth  In  a  deed  given  to  said 
I^rker,  and  which  was  recorded  in  the  ofBce  of 
the  register  of  deeds  of  Berrien  county,  of 
Michlgan,Jan.24,1868,Xf6erSIof  Deeds,  pflge 
128.**  Plaintiff claimstohftTetakenpossessiun 
of  tbelnnds  in  controvorsybydoing  some  plow- 
ing thereon  In  the  Bummer  of  1887.  It  ap- 
pears that  one  Josephus  Gard  took  up  from 
the  government  the  W.  ^  <tf  section  35,  and 
on  March  80,  183S,  conveyed  to  Josepli  Gard 
the  N.  W.  i  of  that  section;  and  that  Joseph 
Gard  and  wifp  conveyed  to  Leicester  M.  Olds, 
Oeorge  W.  Olds,  and  Lester  M.  Olds,  on  Au- 
gust 12,  1865,  the  10  acres  of  land  first  de- 
scribed, being  the  N.  E.  i  of  the  N.  E.  J  of  the 
N.  W.  4  of  said  section  35;  this  deed  to  the  said 
Olds  containing  the  following  reservations: 
"Reserving,  nevertheless,  unto  the  said  par- 
ties uf  the  Brst  part,  their  heirs  and  Hsntgns. 
forever,  for  a  highway  a  strip  of  land  two 
rods  wide  along  the  north  line  of  the  al>ove 
described  iHnd."  The  Olds  subsequently 
deeded  this  10  acres  of  land  to  Keut>en  D. 
Parker,  said  deed  t-ontaining  the  same  reser- 
Tatlon  asthe  deed  from  Joseph  Qard  and  wife 
to  them,  reserving  this  two-rod  strip  of  land 
for  a  highwav.  It  appears  tliat  on  July  15. 
187U.  Mr.  Qard  platted  thisN.  W.  ^  of  section 
85,  as  Card's  addition  to  the  village  of  8t.  Jo- 
seph, and  which  plat  was  duly  certified  and 
recorded  on  October  10. 1870,  as  follows: 
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It  appears  that  the  defendant,  on  March  6, 
1879.  obtained  a  deed  of  conveyance  from 
Abel  W.  Wells  and  wife  of  the  N.  W.  J  of  N. 
E.  4  of  N.  W.  \  of  said  section  35,  being  lot 
No.  2  of  the  Hlx>ve  plat,  and  was  in  possession 
of  it  at  the  time  of  the  alleged  trespass,  his 
dwelling- house  being  situated  on  the  north 
end  of  tlmt  lot,  and  he  had  lived  there  some 
10  or  11  years  at  the  time  this  controversy 
arose.  It  will  be  seen  that  this  plat  covers 
the  whole  of  the  K.  W.  ^  of  said  section  35, 
the  plaintiff  and  defendants  lands  together 
being  the  north  half  of  the  N.  £.  J  of  the  N. 
W.  4  of  the  section,  and  both  pieces  being 
owned  by  Joseph  Gard  at  the  time  of  the 
making  of  the  deed  to  the  Olds  containing 
the  reservation  above.  After  defendant, 
John  y.  Lyncti,  went  into  poesession  of  his 


10  acres,  under  the  deed  from  Wells,  he  con- 
tinued to  use  this  two-rod  strip  of  land  as  a 
passage  or  highway  from  his  land  to  the  Nile* 
road,  which  runs  north  and  south  along  the 
east  line  of  plaintiff's  land.  Defendant  has 
used  this  strip  for  passage  to  the  Niles  ruad 
ever  since  he  went  upon  the  land,  sometimes 
three  or  four  times  h  day,  and  claims  that  it 
is  his  principal  way  to  go  to  tlie  village  of  St. 
Joseph,  by  way  of  the  Niles  road.  This  ac- 
tion is  brought  in  trespass  against  defend- 
ant for  passing  over  this  two-rod  strip  of 
land.  It  appears  that  Mr.  Thomas  H.  Botham 
purchased  this  lot  2  from  Mr.  Gard  In  1865, 
and  that  he  got  out  to  the  Niles  road  by  way 
of  this  two-rod  strip  of  land  across  the  north 
end  of  lot  1.  and  at  that  time  it  was  the  only 
way  to  reach  the  Niles  rond.  and  the  only  way 
to  the  village;  that  Mr.  Botlmm  and  a  Mr.  Mor- 
rtson  at  one  time  had  a  lease  of  tiie  hind  now 
owned  by  plaintiff,  and  also  of  the  10  acres 
immediately  north  of  it,  this  lease  ran  from 
November  1.  1874.  for  7  years,  and  that  dur- 
ing a  (lortion  of  this  time  they  put  a  fence 
across  this  two-rod  strip  next  the  Niles  road, 
to  keep  tire  cattle  from  going  in  on  their  lands, 
but  that  during  this  time  the  two-rod  strip 
was  used  for  ingress  to,  and  egress  from, 
these  lots  1  and  2;  and  that  after  Mr.  Buthara 
sold  lot  2  the  parties  went  over  this  two-rod 
strip  to  the  Niles  niad,  and  then  to  the  vil- 
lage; and  that  after  Mr.  Lynch,  the  defend- 
ant, went  into  possession  of  lot  2  he  com- 
plained of  the  gate  tning  there,  and  it  was 
taken  away;  and  thereafter  the  defendant 
was  in  the  continuous  use  of  this  strip  for 
travel  to  the  Niles  road  up  to  the  time  of  the 
commencementof  this  suit.  It  appears  that, 
after  the  plat  was  made  and  recorded  as  at>ove 
described.  Gard,  Crane,  and  Duncan  streets 
were  opened  for  public  travel,  and  that  the 
defendant  thereafter  had,  and  now  has,  a 
way  opened  through  Gard,  Crane,  and  Dun- 
can streets  totlie  villageof  St.  Joseph,  though 
by  tliose  streets  It  is  some  20  rods  further 
than  the  way  by  this  two-rod  strip  and  the 
Niles  road,  but  defendant  has  no  way  of  get- 
ting out  to  theNiles  road  except  through  this 
strip.  There  seems  to  have  been  nu  objec- 
tion to  the  defendant  passing  over  this  two- 
rod  strip  nntll  the  plaintiff  made  the  objeO' 
tion  after  he  claimed  lot  1  under  his  land 
contract.  The  defendant  derives  his  title 
through  Mr.  Botham.  The  half-mile  road, 
named  "Botham  Street"  In  the  plat,  was  nev- 
er opened  nor  worked  west  of  tlie  west  line 
of  lot  1,  while  that  part  of  the  road  east  of 
this  line  was  only  used  by  those  occupying 
or  working  lot  2  to  reach  the  Niles  road  from 
September  25,  1865,  to  January  29, 1875.  and 
during  which  time  a  small  amount  of  public 
road-tax  was  expended  In  work  on  this  part. 
The  portion  of  this  street  west  of  Jot  1  was 
never  in  condition  for  travel  by  teams,  there 
being  a  ravine  crossing  it  on  the  north  line 
of  defendant's  land  to  the  westward  of  his 
house.  It  appears  that  in  1866  a  public  high- 
way four  rods  in  width  was  established  by 
the  commissioner  of  highways  of  the  town- 
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ship,  commencing  at  the  north-west  corner 
of  said  section  35,  continuing  east  along  the 
north  line  of  said  section  for  a  distance  of 
one  lialf  mile,  where  it  opened  into  the  Nilea 
road.  This  four-rod  road  included  the  two- 
rod  strip  in  dispute.  This  two-rod  strip  is 
alsu  included  in  the  plat  of  Butham  street 
made  by  Joseph  Gard  in  1870,  and  duly  filed 
and  recorded,  so  that  the  defendant,  when  he 
entered  into  possession  of  lot  2,  not  only  found 
the  street  platted  as  Botham  street  eastward 
from  his  lut  to  the  Niles  road,  but  also  found 
it  laid  out  as  a  public  highway  across  the 
north  end  of  tils  land,  and  extending  east- 
ward to  the  Niles  road,  though  a  fence  with 
a  gate  was  put  across  it  at  the  entrance  into 
the  Niles  road.  Jt  ap[)eHrs  that  in  1885  it 
was  sought  to  discontinue  this  road  known  aa 
"  Botham  Street, "  but  the  court  below  found, 
and  we  tiiink,  under  the  evidence,  very  prop- 
erly, that  these  proceedfngs  were  iiTegulur 
and  void.  The  cause  was  tried  in  the  court 
below  without  a  jury,  and  the  court  made 
certain  findings  of  fact  and  conduBions  of 
law. 

Tlie  facts  as  above  staled  are  not  much  in 
dispute,  tind  are  subetaiitially  as  found  by 
the  court  below.  From  these  facts  the  court 
below  found  the  following  conclusions  of 
law:  (1)  *' The  reservation  in  the  deed  from 
Gard  to  the  Olds  was  not  intended  to  secure 
a  private  right  of  way  to  remaining  lands  of 
thegrantor.  •  *  •"  (2)  "Oncethe high- 
way was  established  either  by  the  township 
authorities  or  by  his  own  dedication.  Card 
and  his  assigns  liave  the  right  to  travel  over 
it,  and  their  neglect  to  do  so,  if  it  worked  a 
discontinuance  of  the  highway,  will  forever 
estop  them  from  setting  up  any  claim  to  the 
right  originally  reserved."  (3)  "The  pro- 
ceedings aimed  at  a  discontinuance  of  the 
highway  in  1885  were  void.  •  *  •  Al- 
though but  40  rods  were  used  for  travel  be- 
tween 1866  and  1875,  and  then  only  by  Mr. 
Botham,  it  was  yet  a  public  highway  until 
the  erection  of  the  fence  and  gate.  Up  to 
that  time  he  had  a  right  to  use  it  as  a  public 
highway,  but  he  was  not  compelled  to,  and 
the  act  of  fencing  it  must  be  considered  as 
not  only  a  closing  of  the  road  to  the  public 
generally,  but  as  arellnquishment  of  bis  own 
rights  as  one  of  the  public.  Whatever  effects 
such  act  would  have  upon  the  rights  of  others 
he  and  his  assigns  are  bound  by  it."  (4) 
"Even  if  the  rights  of  Mr.  Botham,  acquired 
by  proscription,  bad  not  lapsed  when  be  be- 
came  the  leasee  of  lot  1,  the  complete  inter- 
ruption over  the  way  for  one  or  two  months 
after  the  sale  to  defendant  will  defeat  the 
claim  of  the  latter  to  a  prescriptive  right. 
The  period  it  has  been  traveled  without  in- 
terruption is  not  great  enough."  (5)  "The 
establishment  of  'Lake  View  Avenue'  [called 
on  the  plat  *Gard  Street*]  had  caus^  the 
way  in  dispute  to  become  no  longer  a  way  of 
necessity,  and  the  defendant  herein,  when 
he  finally  began  to  ose  the  way  across  lot  1, 
did  so  under  a  license,  and  this  license  not 
having  been  revoked  during  the  time  Mr. 


Botham  remained  in  possession  of  lot  1,  the 
creation  of  an  easement  by  prescription  could 
nut  have  been  commenced  during  such  pe> 
riod."  (6)  "The defendant  is  bound  by  the 
act  of  his  grantor,  and  Bolham  himself  hav- 
ing closed  the  road  to  the  public,  the  latter 
was  not  at  liberty  to  call  it  a  public  highway 
whenever  it  might  suit  his  convenience  or  oc- 
casion a  sale  of  his  premises.  When  the  de- 
fendant purchased,  there  wan  but  one  public 
highway  along  lot  2,  and  nothing  has  oc- 
curred in  the  mean  time  to  constitute  another. 
Neither  the  Olds  nor  Parker  owned  any  ad- 
joining lands  at  the  time  of  their  respective 
transfers.  The  reservations  In  the  deed  of 
one  and  contract  of  the  other  may  be  disre- 
garded. •  •  •"  (7)  "The  staking  off  of 
two  rods  two  years  ago,  when  the  plaintiff 
was  but  an  ordinary  tenant,  cannot  be  tor- 
tured into  a  continuing  license,  and  it  does 
not  appear  that  uermission  or  license  was 
given  since  plaintiff  last  took  possession. " 

Judgment  is  given  for  plaintiff  against  de- 
fendant for  six  cents  damages,  and  costs. 
From  tliis  judgment  defendant  brings  the 
case  to  this  court  by  writ  of  error. 

It  is  true  that  the  reservations  In  these 
various  deeds  gave  the  defendant  no  right  of 
passage  over  this  two-rod  strip  of  land;  and 
that  the  public  had  acquired  no  rights  there 
of  a  public  highway  by  user;  yet  the  conceded 
facts  upon  this  record  are  that  a  public  high- 
way was  laid  out  there  in  1865,  and  that  this 
public  highway  included  this  two-rod  strip. 
It  is  conceded  that  "all  these  pi-oceedings  for 
the  laying  out  of  this  highway  are  in  due  and 
legal  form. "  The  court  below,  however,  con- 
cluded, as  a  matter  of  law,  tliat  because  Mr. 
Botham,  from  whom  defendant  derived  his 
title  to  lot  2,  put  a  fence  with  a  gate  there 
across  the  east  end  of  this  road  next  to  the 
Niles  road,  be,  as  well  as  his  grantees, 
are  now  estopped  from  making  claim  of  a 
public  highway  there.  In  this  the  court  was 
In  eri-or.  The  fact  that  Mr.  Botham  kept  and 
maintained  a  fence  across  a  portion  of  this 
highway  for  a  few  months,  which  had  been 
duly  laid  out  and  established  by  the  proper 
township  authority,  did  not  deprive  it  of  its 
character  as  a  public  higliway,  and  this  act 
would  not  estop  Mr.  Botham  nor  his  grantees 
from  claiming  it  as  a  public  highway.  Tlie 
fact  being  conceded  upon  the  record  that  this 
two-rod  strip  is  included  in  this  highway,  as 
duly  and  legally  laid  out  and  established, 
must  defeat  the  plaintiff's  recovery  In  this 
action,  irrespective  of  the  other  questions 
raised.  It  appears  that  this  was  regarded  as 
a  public  highway  up  to  the  year  1^5,  when 
an  attempt  was  made  to  discontinue  it;  but 
upon  this  record  It  Is  conceded  tbtUi  this  pro- 
ceeding was  a  nullity,  by  reason  of  the  d^ 
fects  ai>pearing  thei'un.  We  need  not  dis- 
cuss the  other  questions  raised,  as  it  is  wholly 
unimportant  whether  the  reservations  in  the 
deeds  gave  thedeftindantthe  right  of  passage 
over  tliis  two-rod  strip,  or  whether  he  had 
gained  a  right  in  common  with  the  public  to 
such  passage  by  user,  or  had  a  prescrlptire 
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right  there.  It  follows  that  the  judgment  nf 
the  court  below  must  be  set  aside,  and  judg- 
ment entered  faeie  in  favor  of  the  defendant, 
with  costs  of  both  courts.  The  other  justices 
concurred. 


City  or  Deteoit  o.  Detkoit  City  Rt.  Co. 
(Supreme  Court  of  MicMoan.  Oct  11, 18S8.) 

U  DinClPAI.  COUORATIOm— STBRT-Rm.WAT  COH- 

riKiBB— Taxatioh. 

1.  Bow.  St  Ulch.  c.  M,  I  23,  requiring  eveiT 
tram-nUlwaj  oompaD?  to  pay  to  the  state  one-half 
of  I  per  cenL  od  the  capital  stock  In  Uen  of  all 
other  taxes,  was  repealed  by  Laws  1882,  p.  4, 
which  revlMd  the  tax-laws  and  adopted  the  plan 
of  the  tax  oommisslon.  Held,  that  the  xepealin? 
act  was  not  onconstitutioDaL  Following  Kail  way 
Co.  V.  Guthud,  16  N.  W.  Rep.  83tl. 

S.  How.  8L  Uloh.  a  04, 1  anthortaed  tram- 
r^way  companies  to  oonstrnet  th^  railways  in 
cities,  with  the  consent  of  the  eAty  authorities, 
and  on  such  terms  and  conditions  as  they  should 
from  time  to  time  prescribe,  provided  that  after 
consent  should  be  given  and  accepted  the  author- 
ities  should  make  no  regulations  or  conditions  im- 
pairing the  rights  and  franchises.  A  city  passed 
an  ordinance  providing  that  a  certain  company, 
organized  under  the  sot,  should  pay  a  certain  per- 
centage of  its  gross  earnings  In  lieu  of  all  taxes  ex- 
cept land  taxes.  The  ordlnanoe  was  aooepied  by 
the  company,  and  some  of  the  tax  oompnted  on  the 
psrcentase  basis  was  received,  and  largely  ex- 
ceeded the  regular  assessment.  HeUt,  that  the 
contract  vres  oindlng,  and  that  the  city  could  not 
collect  a  tax  on  personal  property  of  the  oompany 
in  addition  to  the  percentage  agreed  on. 

Error  to  circuit  court,  Wayne  county. 

/o/in  IK.  Ifcfi'ratA,  for  appellant.  Brmnan 
d  Domulljf,  {F,  A..  Saker,  ot  counsel.)  for 
appellee. 

Caupbell,  J.  The  city  of  Detroit  sued 
defendant  for  alleged  unpaid  taxes  for  the 
year  18B7.  The  first  count  was  for  taxes  as- 
sessed on  personal  property  to  the  amount  of 
•489,140.  The  second  count  was  for  1  per 
cent,  upon  the  gross  receipts  of  defendant  for 
six  months*  ending  December  31,  1887,  un- 
der an  ordinance  of  November  14,  1879,  ac- 
cepted by  defendant.  The  court  below  found 
for  defendant  under  facts  determined  and 
contained  in  the  record.  Those  facta,  so  far 
as  material,  show  this  condition  of  things: 
Defendant  is  a  company  organized  under  the 
tram-railway  act,  found  in  chapter  94.  How. 
St.  By  section  22  of  that  act  every  such 
company  was  required  to  pay  into  the  state 
treasury  one-half  of  1  per  cent,  on  the 
capital  stock.  In  Iteu  of  all  other  taxes  oo  all 
the  property  of  the  company.  By  amenda- 
tory section  34  it  was  provided  that  no  sucb 
oompany  shoald  construct  its  railway  on  any 
city  street  "witbouttheconsentfrfthe  inunio* 
ipal  authorities  of  such  town  or  city,  and 
under  such  regulations,  and  upon  such  terms 
and  conditions,  as  said  authorities  may  from 
time  to  time  prescribe;  provided,  further, 
that  after  such  consent  shall  have  been  given, 
and  accepted  by'tbe  company  or  corporation 
to  vbicn  the  same  is  granted,  such  authori- 
ties shall  make  no  regulations  or  conditions 
whereby  the  rights  or  franchises  so  grunted 
shall  be  destroyed  or  unreasouably  impaired, 
or  such  company  or  corporation  be  deprived 


of  the  right  of  constructing,  malntsinlng,  and 
operating  such  railway  in  tlie  street  in  such 
consent  ur  grant  named,  pursuant  to  tlie 
terms  thereof. "  Various  arrangements  were 
made  from  time  to  time  between  plaintift  and 
defendant  previous  to  1879,  and  on  Novem- 
ber 14,  1879,  a  new  i^reement  was  made, 
covering  the  management  and  maintenance 
of  defendant's  railways  in  Detroit,  wliereby, 
among  other  things,  it  was  agreed  that  de- 
fendant should  pay  yearly  a  tax  of  1  per 
cent,  on  its  gross  receipts,  and  should  pave 
and  keep  in  repair  the  road- way  coveringthe 
tracks  and  switches,  and  that  this  special  tax 
and  paving  liability  should  be  in  lieu  of 
license  aud  other  tax«  and  paving  charges. 
In  1882  a  law  was  passed  re[)ealing section  22 
of  the  tramway  law,  providing  for  specific 
taxes  payable  to  the  state.  Laws  1882,  p.  4* 
A  controversy  subsequently  arose  concerning 
the  effect  of  ttie  various  changes  In  the  tax- 
log  system,  and  the  validity  of  taxes  assessed 
by  the  city,  and  this  led  to  a  0nal  lUtempt  to 
settle  the  dispute  by  a  new  ordinance  cover- 
ing all  matters  arising  after  July,  1882.  up 
to  the  date  of  the  ordinance,  as  well  as  lay- 
ing down  rules  for  the  future.  This  ordi- 
nance, adopted  January  4, 1887,  and  accepted 
by  defendant,  provided:  First.  Tliat  relat> 
ing  back,  and  running  from  July  1,  1882,  to 
December  SI,  1896,  defendant  should  pay 
1^  per  cent,  annually  on  its  gross  receipts, 
and  thereafter  2  per  cent  thereon.  Seo- 
ond.  That  it  should  pay  usual  municipal 
taxes  on  all  its  lauds  and  buildings,  to  be  as- 
sessed as  is  done  to  individuals.  Third. 
These  payments  were  to  be  in  lieu  of  all 
taxes,  license  fees,  and  charges  ou  the  prop- 
erty, stock,  rights,  and  franclilses  of  the  de- 
fendant, under  present  or  future  laws  or  au- 
thority. FourUi.  In  case  defendant  should 
be  directly  or  indirectly  required  to  pay  any 
other  or  further  tax,  license  fee,  or  charges, 
it  should  be  allowed  on  the  percentage,  and 
defendant  not  be  required  to  pay  any  mora 
than  such  percentage  and  land  taxes,  and 
that  defendant's  liability  should  be  so  con- 
fined, without  its  consent  in  writing  to  the 
contrary. 

On  January  14,  1887,  the  defendant  paid, 
and  the  city  accepted,  all  the  percentage  due 
on  the  basis  of  the  ordinance  up  to  that 
time.  On  July  I,  1887.  defendant  paid  into 
the  city  treasury,  under  the  ordinance,  1^ 
per  cent,  on  Its  gross  earnings  for  the  first 
half  of  that  year,  amounting  to  «3.197.12. 
The  same  percentage  for  the  rest  of  the  year 
1887  was  $3,053.28,  making  for  1887  a  per- 
cent!^ 96,250.40.  The  city  assessors,  in 
addition  to  the  land-tax,  which  is  not  disput- 
ed, assessed  defendant,  on  the  tax-roll  of  1887, 
upon  its  track,  S294,290;  upon  horses,  cars, 
machinery,  and  other  personalty,  (144,850, — 
making  a  total  of  $^9,140,  and  taxes  were 
laid  on  this  basis  to  the  amount  of  95,232.70, 
of  which  93,559.16  was  for  the  tracks.  This 
assessed  tax  was  rather  more  than  91>000 
less  than  the  percentage  on  gross  earnings. 
The  present  suit  covers  nothing  but  what  is 
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dalmpd  by  the  city  for  itself.  The  specific 
Uix  by  section  22  of  the  tnnn-rosd  act  all  went 
into  thp  state  treasury,  where  it  did  nothing 
towards  meeting  either  state  or  local  ex- 
penses. Tlie  purpose  of  section  84,  in  allow- 
ing street  nUiwajre  to  be  organized  under  it 
on  such  terms  as  sliould  be  agreed  upon,  was 
to  enable  the  roads  and  the  cities  to  fix  apon 
some  trquitable  standard  of  local  tHxatlon  for 
munlclfml  purposes,  and  this  was  so  under- 
stood and  acted  on  by  botli  pur  ties  in  express 
terms  by  fixing  1  per  cent,  on  the  earnings 
as  a  tnx  in  lieu  of  all  other  locai  taxes.  The 
cities  in  this  state  have  no  proprietary  Inter- 
est in  city  streets  as  their  private  property, 
and,  whether  the  fee  la  nominally  in  county, 
city,  or  private  owners,  tb«  public  control  is 
only  in  trust  to  secure  to  the  public  those 
rigltts  of  a  public  nnture  that  exist  in  public 
ways  of  that  kind.  While  a  considerable  dis- 
cretion is  vested  in  cities  concerning  the 
terms  of  user,  and  ttie  proper  rate  to  be  paid 
to  the  city  for  permitting  it,  tlie  city  sells  the 
roads  none  of  Its  property,  and  whatever  it 
exacts  must  necessarily  be  by  way  of  tax  or 
license,  which  is  the  same  thing.  In  fixing 
the  1  [>er  cent,  tax  on  gro»i  earnings  in 
1879.  the  city  of  Detroit  and  defendant  made 
that  the  substitute  for  any  otiier  form  or  ex- 
tent of  local  taxation,  and,  so  far  as  cnn  be 
ju(lge<l  from  the  record,  it  whs  a  fair  approx- 
imation to  what  would  have  been  raised  had 
the  usual  Hssessment  been  made  instead.  The 
effect  of  the  repeal  of  section  22,  if  valid,  was 
to  alMlisth  the  specific  tax  laid  by  the  state. 
It  is  now  insisted  that  this  repeal  is  Invalid, 
because  it  formed  a  part  of  the  general  tax 
coiiiniisaion  Acheme  of  1882.  It  only  belonged 
to  that  so  fHr  as  it  turned  over  the  property 
of  tratn-roads  for  taxation  under  the  general 
laws,  and  we  do  not  see  any  dilficulty  in  tiiat 
In  Ilailway  Co.  v.  Guthard.  51  Mich.  180, 
16  N.  W.  Kep.  328.  the  defendant  in  this  case 
brought  before  us  the  validity  of  this  repeal. 
It  was  nut  then  assailed  as  Invalid,  except  as 
claimed  to  be  prevented  by  a  supposed  con- 
tract in  the  railway  act,  and  this  ground 
was  not  regarded  by  ttiis  court  as  tenable. 
The  piirties,  lor  their  own  reasons,  preferred 
not  to  rnise  any  other  questions,  either  as  to 
the  validity  of  the  tax  itself,  or  any  further 
constitutional  objection ;  but  theconstitution- 
ality  of  the  repeal  was  passed  on,  and  we  are 
not' disposed  to  review  it.  Tiie  tax  law  of 
1885  WHS  passed  to  continue  the  scheme  of 
1882.  and  the  tax  assessment  of  1887  was 
made  under  the  law  of  1885.  We  think  the 
state  specific  tax  is  repealed. 

Under  the  charter  of  Detroit  there  Is  only 
one  assessment  made  annually,  and  tlie  city 
assessment  is  made  the  baais  of  levying  taxes 
for  state  and  county  purposes.  Whatever 
Btipuiaiion  the  city  may  make  as  to  its  own 
taxes,  uniU'T  section  34 of  the  tram-roail  law, 
which  is  still  in  force,  it  is  necessary  that  an 
assfKsmentroll  be  made  out  under  the  general 
tax-law,  to  form  a  basis  for  state  and  county 
taxes;  and,  under  the  ordinance  of  January 
14,  1887,  it  seems  to  be  contemplated  that 


city  taxes  maj  be  levied  In  the  same  wi^, 
subject  only  to  the  percentage  limit  referred 
to.  The  oontraot  Is  unequivocal  that  this 
percentage  shall  be  in  lieu  of  all  city  taxes  ex- 
cept the  land  tax.  It  is  therefore  clear  that 
the  city  cannot  collect  both.  The  same  was 
the  case  with  the  old  smaller  percentage, 
which  was  to  be  in  lieu  of  all  local  taxes. 
The  increase  in  1887  was  the  result  of  a  com- 
promise, and  the  old  ordinance  was  repealed 
by  it,  so  far  as  the  percentage  is  concerned. 
Had  there  been  no  state  specific  tax  prior  to 
1882,  it  is  not  at  all  likely  that  the  cities 
would  have  been  allowed  to  fix  local  taxes  in- 
definitely by  agreement;  at  least  there  would 
have  been  less  occasion  for  it.  But  the  pe> 
collar  nature  of  these  corporations  and  of 
their  property  may  create  reasons  for  special 
treatment.  In  the  present  case,  since  the 
general  tax-law  was  passed  the  parties  have 
mutually  agreed  that  a  sum  shall  be  paid  in 
lieu  of  assessable  taxes,  which  turns  out  to 
be  nearly  20  per  cent,  more  than  the  regular 
Msessment.  The  city  cannot  certainly  com- 
plain of  this,  and  cannot  insist  on  having 
both  claims  allowed.  This  was  never  agreed 
on,  and  would  be  an  unjustifiable  extortion. 
It  follows  that  whether  the  reasons  hinted  at 
by' the  circuit  judge  should  stand  as  the  basis 
of  decision  or  not,  the  Judgment  was  correct. 

As  counsel  in  the  present  case,  as  in  the 
former  one.  f  reported  in  51  Mich.  180,  16  N. 
W.  Ilep.  328.)  have  not  seen  fit  to  discuss  the 
peculiar  method  of  assessing  the  defendant's 
track,  we  cannot  pass  upon  it;  but  we  tliink 
It  proper  to  direct  attention  to  the  language 
of  the  tax-laws  In  regard  to  the  place  and 
manner  of  assessing  corporate  property.  It 
is  not  claimed  that  the  tracks  can  he  assessed 
and  dealt  with  as  realty.  Inasmuch  as  in  the 
city  of  Detroit  the  wards  are  not  separate 
municipalities  for  the  purpose  of  expending 
money,  and  it  all  goes  into  one  treasury,  there 
is  in  this  case  no  harm  done  by  the  division 
made  of  various  parcels  In  the  several  wai-ds. 
But  these  tracks  are  only  special  adaptations, 
for  a  particular  use,  of  the  surface  of  public 
highways,  and,  under  our  laws  concerning 
levy  and  sale  on  execution,  each  track  would 
be  sold  as  a  whole  to  the  bidder  for  the  short- 
est term  of  years  to  collect  tolls  for  the  use  of 
it.  Hackley  v.  Mack,  60  Mich.  591, 27  N.  W. 
Bep.  871;  James  v.  Flank-Koad  Co.,  8  Mich. 
91;  How.  St.  §  4871;  McKee  v.liailroad  Co., 
41  Mich.  274.  1  N.  W.  Rep.  873.  The  riiiht 
to  use  the  tracks  is  i  nseparabte  from  the  fran- 
chises, and,  it  not  being  taxable  as  land.  It 
should  properly  be  taxed  as  an  entirety  to  the 
corporation  in  one  place,  so  far  as  within  one 
city.  The  Judgment  should  be  affirmed,  with 
costs.   The  other  Justices  concurred. 

Baboook  9.  McJUBV  9t  oL' 
(Suprsmc  Court  of  Mkhtgan.   OcL  11,  U89.) 
AppEAir— Spkciu.  Dkucrrsb. 
lo  MicbifiraD,  no  appeal  lies  from  an  order 
overruUng  a  special  demurrer  to  a  bill  In  oluuioery. 
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AliMi  C.  Titut  ftnd  3.  B.  Andrews*  for 
appellee.  Hoioeil,  Carr  <£  Bamard,  tot  ap- 
pellanto. 

SuKBWOOD,  C  J.  Appeal  from  St.  Joseph 
circuit,  in  chancery.  Bill  in  this  case  Is  filed 
to  remove  eDcroHchments  upon  a  highway, 
and  for  an  injunction  restraining  highway 
commissioner  from  discontinuing  same. 
"The  prayer  of  the  bill  for  general  lelief  Is 
that  McJury  may  be  required  to  remove  said 
encroachments  from  said  highway,  and  for 
such  other  relief  against  him  as  shall  be 
agreeable  to  equity,"  etc.  This  is  followed 
by  a  prayer  for  an  injunction  against  Smith 
to  prevent  him  from  discontinuing  said  high- 
way. The  defendants  demur,  eJleging  as 
grounds  therefor  "(1)  that  the  complainant 
has  not,  in  and  by  his  said  bill,  set  forth  and 
alleged  any  such  privity  and  connection  by 
or  between  the  defendants  as  wonld  entitle 
him  to  any  relief  against  them  jointly;  (2) 
for  the  reason  that  the  said  complainant.  In 
his  bill  of  complaint,  does  not  set  forth  such 
a  state  of  facts  as  to  give  this  court  any 
jurisdiction  to  make  a  decree  in  the  prem- 
ises; (3)  for  the  reason  that  said  bill  of 
complaint  shows  upon  its  face  that  com- 
plainant has  an  adequate  remedy  at  law 
against  said  defendants;  (4)  for  the  reason 
that  said  bill  of  complaint  presents  no  case 
for  the  Interposition  of  a  court  of  equity ;  (5) 
that  the  complainant  has  not.  in  and  by  his 
said  bill,  made  or  stated  such  a  case  as  entitles 
him,  in  a  o6urt  of  equity,  to  any  relief  from 
or  against  these  defendauts,  or  either  of 
tbem,  touching  the  matters  contained  in  said 
bill,  or  any  of  such  matters;  and,  lastly,  that 
said  complainant,  In  and  by  his  said  bill,  does 
not  ask  fur  sach  relief  in  the  premises  as  this 
court  has  any  jurisdiction  to  grant,  sitting 
as  a  court  of  chancery." 

The  demurrer  in  this  case  is  special,  and 
was  overruled.  Upon  that  ground  no  appeal 
lies  to  this  court  from  such  an  order  or  decree. 
We  are  therefore  not  called  upon  to  consider 
the  several  grounds  of  demurrer.  Pub.  Acts 
1883,  p.  47;  Turck  t.  Soule,  55Mlch.  128.  20 
N.  W.  Rep.  822.  The  appeal  must  be  dis- 
missed, with  costs.  The  ottier  jostlceB  con- 
curred. 


Galloway  t>.  MoFherson's  Estatb. 

(Supreme  Court  of  MUshlgan.    Oct.  11,  1688.) 

■XJWUTOBB  An  AoiUKIBTBA,TOBS— AOOOUHTUIQ— 
LfTERSST. 

In  prooeedlDffs  to  settle  an  ezecntor's  ao- 
eotuts,  tbe  time  allowed  the  executor  for  settling 
the  estate  having  expired,  and  the  numey  there- 
from having  been  received,  tbe  ooort  found  a  cer- 
tain sum  due  tbe  esUte.  and  disallowed  oerttin 
Items  as  tmautborised.  Tlie  decision  was  affirmed 
OD  appeal  of  the  executor.  Held,  thai  a  auhae- 
quent  order  of  the  court  that  tbe  executor  sboald 

S7  interest  on  the  amount  found  due  the  estate 
>m  the  time  of  the  accounting  was  correct. 

Appeal  from  circuit  court,  Wayne  county; 
Qkobob  Oaathsb.  Judge. 

For  former  report,  see  35  N.  W.  Bep.  114. 

Jay  Fuller,  for  appelant.  Alexandtr  Z>. 
Fotolert  for  appellee. 

T.4SN.w.nal4— 29 


Sherwood.  0.  J.  The  question  in  tbli 
case  Is  whether  an  executor  should  be  charged 
Interest  on  a  residuary  legacy  after  tbe  ex- 
piration of  the  year  given  him  for  administer- 
ing and  closing  up  tbe  estate,  where  he  haa 
received  tbe  money.  The  executor  reoeired 
his  letters  from  the  judge  ot  probate  of  the 
eonnty  of  Wayne.  The  estate  consisted  of 
money  and  good  mortgages,  and  there  were 
no  debts.  The  residuary  legatees  were  minors 
under  gnardianahip.  The  probate  court  gave 
the  executor  one  year  to  eloee  the  estate  in. 
He  filed  bis  account  at  ttie  close  of  tbe  year, 
but  not  until  after  the  guardian  had  peti- 
tioned the  ooart  that  he  might  be  required  to 
do  so.  On  the  accounting  a  balance  ot  fl,- 
165.22  was  tonnd  to  be  doe  the  estate,  and 
in  the  executor's  acoonnt.  The  executw* 
wlUiont  any  order  from  the  court,  paid  to 
the  husband  of  the  deoeased  $163  for  her 
funerd  expenaee.  being  the  amount  whldi 
the  husband  had  paid  for  that  purpose;  also 
kept  back  some  amount  as  teea  for  eliUmed 
extra  serrlees.  The  prolttte  oourt  held  that 
the  executor  had  no  right  to  the  amoant  be 
did*  or  anyamonnt,  to  the  husband  for  f nnetal 
expenses,  and  on  appeals  taken  to  tbo  eircnit 
court  and  to  the  suprane  eonrt  those  oonrta 
affirmed  the  deoislon  of  the  pndrnte  eonrt. 

Tbe  tacts  in  thia  eaae  are  all  fOand  by  the 
eonrt,  and  the  contention  on  the  part  of  tbe 
uecutor  la  that  he  should  not  be  obliged  to 
pay  Interest.  The  cironlt  judge  ordered  to 
be  paid  to  the  guardian  tbe  amount  found 
due  the  estate  upon  the  aooonnting  before 
the  judge  of  probate,  with  Interest  from  tloA 
time  untU  April  7. 1887,  at  the  rate  ot  4  per 
cent,  per  annum,  and  from  that  datennttl 
September  26.  1887.  at  the  rate  of  7  per  cent, 
per  annum,  and  from  said  last-named  date  to 
March  6,  1888.  at  the  rate  of  6  per  cent,  per 
annum.  We  think  the  order  was  cornet 
under  the  t»oU  found,  and  we  quite  agree 
with  the  learned  circuit  judge  in  his  conclu- 
sion that  an  executor  should  not  be  permit- 
ted aaotx  an  illegal  claim  as  that  paid  to  Mr. 
McPheraon,  and  then  make  it  the  basis  of  an 
appeal  upon  its  disallowance,  and  thus  pre- 
vent the  settlement  of  an  estate  and  payment 
of  legacies.  The  judgment  at  the  circuit 
must  he  affirmed,  with  eoats  ot  both  courts, 
including  $2iS  for  Texatlons  ^peaL  Tbe 
other  juatlcea  eononrred. 


Stbioklakd  v.  Babbsb. 
(JS»prmu  Court  of  MiOttgan.  OeL  ii,  1880.) 

Baranunmr  ov  Goanuors— Srwnna  PaaioBH. 
uroa. 

1.  By  the  terms  of  her  written  ooatract  oom- 
plalnant  wreed  to  convey  lots  9,  8,  ^  and  9  to  de- 
fendant. It  appeared  that  lot  T  ud  by  mlstato 
been  conveyed  to  the  vlUwe  of  Fenton,  instead  of 
lot  9,  which  was  intended  to  be  conveyed  to  tbe 
villaae;  thai  the  real  agreemeat  of  tbe  parties 
was  that  on  oonveiyBnoe  of  lot  9  to  Mm,  denodant 
wonld  exobange  it  with  the  vlUage  for  lot  7;  that 
at  the  suit  of  the  village,  broDght  after  tbe  Bgre» 
meat  was  entered  into,  the  deed  to  tbe  village  was 
reformed  so  as  to  convey  to  It  lot  0,  of  lot 

7;  and  that  defendant  hud  been  in  possession  of 
the  several  lota,  including  lot  7,  alnoa  the  ooa- 
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tnet,  and  tudmadapATmetitaoo  the  pries,  field, 
thst  tha  contract  w  era  Id  be  reformed  m  m  to  In- 
clude lot  7,  tiut«ad  of  lot  9,  and  specUlo  perfonn- 
uce  decreed  accordingly. 

a.  A  decree,  In  a  suit  for  apecUte  performanoe, 
tlwt  a  deed  be  takar  subject  to  a  mortcafa,  bat 
imnidtng  that  dafaadaat  retain  from  tbe  pnrobase 
l^rloa  tbe  amount  of  tbe  nort^age,  wfaeredefBnd- 
ant  knew  of  tbe  mortange  at  the  time  of  tbe  con- 
tract, and  made  no  objection  thereto,  and  doe*  not 
■et  li  up  as  a  defenae  in  bia  aosww,  worts  no  In- 
jutUce  to  defendant. 

Appeal  from  circuit  court,  Genesee  county; 
WiLLiAH  Newton,  Judge. 

J.  L.  Toppiit&t  for  appelant.  Senrp  C* 
Vanatta,  tot  aj^pellee. 

Morse,  J.  On  the  2d  day  of  Jane.  1882, 
tlie  complainant  was  tbe  owner  tn  fee  of  lota 
Nos.  2.  it.  4,  5,  6,  7,  8.  and  9,  In  block  87.  uf 
tbe  village  of  Fenton,  Genesee  county,  in  this 
state.  On  tliat  day  she  sold  to  the  village  of 
Fenton  lots  6,  8,  and  9,  and  the  south  half  of 
lot  5,  in  said  block,  and  by  a  warranty  deed 
executed  tbe  same  day  she  intended  to  convey 
the  same  to  the  said  village.  By  a  mistake 
in  the  description,  however,  she  deeded  lot  7, 
instead  of  lot  9.  At  this  time  the  defendant 
was  In  the  possession  of  all  these  lots  as  a 
tenant  of  complainant,  and,  after  the  making 
of  the  deed,  continued  in  the  poesesston,  as 
such  tenant,  of  tbe  lots  not  sold  by  com[dain- 
ant  to  the  village.  During  tbe  sammerof 
1884  negotiations  took  place  between  com- 
plainant and  defendant  looking  towards  a 
sale  of  the  land  occupied  by  defendant  to  him. 
Then  the  mistake  in  the  deed  to  the  village 
was  discovered.  It  is  claimed  by  complain- 
ant that  from  the  time  of  the  sale  to  the  vil- 
lage the  defendant  had  occupied  lot  7  as  her 
tenant,  and  did  not  have  or  claim  the  posses- 
sion of  lot  9.  as  it  was  supposed  by  both  of 
them  that  it  had  been  conveyed  and  belonged 
to  the  village.  That  as  supervisor  he  omit- 
ted this  lot  9  from  the  assessment  roll  ns  the 
property  of  said  village.  On  the  80th  day  of 
March,  18ti5,  the  complainant  and  defendant 
entered  into  a  written  contract  by  which  the 
complainaut  agreed  to  sell  to  the  defendant 
tots  2,  3,  4,  and  9,  and  the  north  half  of  lot  5, 
in  said  block  87,  of  tbe  village  of  Fenton.  for 
which  the  defendant  agreed  to  pay  her  t650, 
as  follows:  $200  down,  9100  on  or  before 
April  15.  1885.  and  S350  on  or  before  April 
15,  1B86,  with  interest  at  7  per  cent.  The 
complainant  avers  in  her  bill,  which  Is  Sled 
to  enforce  a  speciflc  performance  of  this  con- 
tract, that  the  satd  defendant  agreed  with  her 
and  the  anld  village  that  he  would  deed  the 
said  village  said  lot  No.  9,  and  receive  from 
them  a  deed  of  said  lot  No.  7.  without  ex- 
pense to  the  complainant;  that,  confiding  in 
the  honesty  and  integrity  of  the  defendant, 
she  did  not  Insist  upon  having  this  agreement 
to  exchange  lot  9  fur  lot  7  with  the  village 
inserted  In  said  land  contract;  that  after  the 
execution  of  this  land  contract  the  defendant 
took  and  kept  possession  of  the  lands  de- 
scribed therein,  except  lot 9,  which  was  in  the 
possession  of  the  village,  and  liad  possession 
also  of  said  lot  7;  that  be  paid  from  time  to 


time  the  sum  of  $988.66  In  all  npon  sidd  con- 
tract; that  be  refused  to  eomplj  with  his 
agreement  to  exdiange  with  the  village,  and 
thereupon  tbe  said  village,  on  or  about  April 
17, 1885,  Qled  a  bill  in  ehaneery  to  reform  and 
correct  thedeed  given  complainant  to  said 
village,  making  complainant  and  defendant 
parties  defendantthereto;  that  on  the  28th  day 
of  November,  1885,  the  drcuit  court  for  tbe 
county  of  Genesee,  in  chanonr,  granted  said 
village  a  decree  reforming  and  correcting  said 
deed  so  as  to  convey  lot  9  to  said  village,  in- 
stead of  lot  7.  The  viUage  deeded  said  lot  7 
back  to  complainant.  On  tbe  4th  day  of  No- 
vember, 1886,  the  complainant  tendered  to  d^ 
fendant  a  deed  of  the  premises  mentioned  In 
the  land  contract,  substituting  lot  7  tor  lot  9, 
and  demanded  of  him  the  balance  dne  upon  the 
contract.  Defendant  refused  to  accept  said 
deed,  or  to  pay  any  more  upon  the  contract. 
The  bill  prays  "tliat  the  defendant  may  be 
decreed  and  ordered  to  pay  to  your  oratriz  the 
full  sum  now  due  by  the  conditions  of  his  said 
contract,  and  acoeptfrom  your  oratrix  adeed 
of  lot  7  In  lieu  and  stead  of  lot  9,  without 
any  deduction  from  the  said  contract  price; 
and  that  said  defendant  may  also  be  decreed 
to  pay  any  sum  found  due  for  state,  county,  or 
corporation  taxes  on  said  property,  and  be 
oi'dered  to  perform  said  contract  within 
such  a  time  as  this  honorable  court  shall  deem 
reasonable,  and  In  default  thereof  that  your 
oratrix  may  be  restored  to  tbe  possession  of 
said  premises,  and  the  said  contract  decreed 
null  and  void,  and  be  set  aside  for  the  non- 
performance  thereof;  and  that  any  and  all 
sums  paid  on  said  contract  by  said  defendant 
may  he  declared  forfeited  as  stipulated  dam- 
ages for  the  non-ful Ailment  thereof  according 
to  the  conditions  of  said  contract;  or.  if  the 
honorable  court  shall  deem  just  and  proper 
in  the  premises,  that  thesaid  above^described 
premises  may  be  sold  at  public  auction  or 
vendue  by  a  circuit  court  commissioner  of 
said  county,  under  a  decree  of  this  honorable 
court,  fur  the  payment  and  satisfaction  of 
the  amount  found  due  on  said  contract  for 
principle,  interest,  and  taxes,  as  well  as  your 
oratrix's  costs  and  charges  incurred  in  bring- 
ing and  carrying  this  suit,  and  that  the  bal- 
ance, if  any,  after  payi  ng  said  debt  and  costs, 
be  paid  over  to  said  Barl>er;  and  that  yeur 
oratrix  may  have  such  other  and  such  further 
relief  In  the  premises  as  may  be  agreeable  to 
equity  and  good  conscience;  and  your  oratrix 
will  ever  pray. "  The  defendant,  in  his  an- 
swer, claims  that  the  village  of  Fenton  never 
bad  possession  of  lot  9  until  aftor  the  decree 
of  November  28, 1885.  That  at  and  from  tbe 
time  of  the  complainant*B  deed  to  tbe  village 
up  to  this  decree  he,  as  the  tenant  of  com- 
plainant, or  under  his  land  contract  with  her, 
had  possession  and  control  of  this  lot.  He 
denies  that  he  agi'eed  to  make  the  exchange 
of  lots,  as  claimed  in  complainant's  bill,  and 
avers  that  he  purchased  the  lots  described  in 
the  land  contract,  and  none  other.  Denies 
that  he  ever  had  possession  of  lot  7  after  the 
execution  of  complainant's  deed  to  the  village 
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of  Fenton.  Avers  that  he  is  ready  to  per- 
form his  contract;  and  further*  that  he  is 
willing  to  take  a  deed  of  Uie  lands,  except  lot 

provided  that  the  valae  of  lot  9  is  deducted 
from  the  contract  pride.  Tliat  lot  9  is  worth 
$250  or  fSOO.  while  lot  7  is  not  worth  to  ex- 
ceed 925*  Denies  that  he  left  anything  out 
«f  the  land  contract,  bnt  aven  that  the  same 
was  drawn  and  executed  in  exact  accordance 
with  the  agreement  between  himself  and 
complainant.  Testimony  in  the  cause  was 
taken  In  open  court,  and  Uie  Hon.  Wizxiah 
ciFcuit  judge,  decreed  that  the 
oomplalnant  have  relief  in  the  premises; 
that  thedefendantpayto  her  $856.66.  thefuU 
sum  due  on  the  land  contract,  less  $199.16. 
amountdue  on  a  mortgage  from  complainant 
to  one  Wightmsn  on  part  of  the  premises, 
the  complainant  to  execute  to  defendant  a 
good  and  sufflsient  deed  of  the  premises  de- 
sorihed  In  the  land  oontvact*  excepting  lot  9, 
for  which  lot  7  should  be  substituted  in  said 
deed,  "In  acomlance  with  the  understanding 
of  the  parties  thereto  at  the  time  of  the  mak- 
ing of  tlie  said  land  contract."  The  decree 
provided  also  for  the  foreclosure  of  said  lat«l 
contract  in  ease  defendant  refused  to  pay  the 
amount  decreed  to  be  paid  by  him.  The. de- 
fendant appeals. 

The  point  is  made  that  the  decree  Is  wrong 
because  it  adjudges  that  defendant  shall  take 
a  deed  subject  totbe mortgage  to  Wiglitman; 
that*  Wightman  not  b^ng  a  party  to  the  suit, 
the  decree  has  no  binding  force  upon  him; 
that  defendant  is  entitled  to  a  deed  free  from 
any  incumbrance.  But  the  defendant  never 
redtused  before  suit  to  take  the  deed  and  per- 
form the  contract  because  of  the  existence  of 
this  mortgage  to  Wightman ;  nor  does  tie  set 
up  the  same  as  a  d^ense  in  his  answer. 
Tlie  whole  difficulty  between  the  parties  re- 
lated to  lote  7  and  9.  The  decr«>e  provides 
that  the  amount  of  the  money  due  to  Wight- 
man — $199.16— shall  be  retained  by  defend- 
ant, and  that  the  deed  shall  he  subject  only 
to  this  sum.  This  amount,  paid  by  defend- 
ant to  Wightman,  will  release  the  raurtgage 
if  the  amount  found  to  be  due  by  the  court 
is  correct.  If  not,  then  the  deed  tvom  com- 
plainant must  be  such  as  to  convey  a  good 
Utte,  except  a  lien  to  that  amount.  It  would 
seem  from  the  record  that  there  can  be  no 
dispiito  but  that  this  sum  is  the  full  amount 
due  on  the  mortgage  attliedato  of  tiie decree. 
The  matter  Is  as  broad  as  it  is  long.  It  can 
make  no  difference  to  the  defendant  whether 
he  pay^  the  f  uU  amount  due  on  the  land  eon- 
tract  to  complainant,  and  she  conveys  the 
land  to  Mm  clearof  the  Wightman  mortgage, 
or  wlietber  she  conveys  to  him  subject  to  the 
mortgage,  and  he  retains  from  tbe  amount 
due  her  the  sum  due  Wightman,  and  him- 
self, with  such  sum.  secures  a  release  of  the 
mortgage.  He  also  testifies  that  be  knew  of 
the  mortgage  being  on  the  premises  when  the 
contract  of  purchase  was  made,  and  that 
there  was  talk  about  it.  He  claims  that  the 
agreement  was  that  complainant  should  pay 
the  mortgage,  and  deliver  him  a  warranty 


deed,  and  she  claims  that  the  mortgage  was 
to  be  paid  when  defendant  paid  up  on  his 
contract  and  out  of  the  moneys  received  from 
him.  The  equities  of  Uils  case  will  not  be 
thwarted  because  of  a  technicality,  the  dis- 
regarding of  which  can  work  no  possible 
harm  to  defendant. 

We  are  further  satisfied  from  all  the  testi- 
mony in  the  case  that  the  decree  is  in  accord- 
ance with  justice.  It  is  plain  that  the  com- 
plainant suppoeed  that  she  had  sold  lot  9  to 
tlie  village,  until  after  her  negotiations  with 
defendant,  and  he  had  procured  an  abstract 
preparatory  to  ^he  execution  of  tbe  contract 
of  purchase.  Lot  9  was  contignooa  to  mid 
belonged  in  location  to  the  ptbo:  land  sold  to 
the  village,  while  lot  7  was  in  the  same  body 
of  land  with  the  lots  purchased  by  defendant, 
Ue  admits  that  when  he  was  talking  of  bay- 
ing the  land,  before  he  procifred  the  abstract, 
he  intended  to  take  tot  7  with  the  other  lots. 
It  is  evident  that  he  agreed  with  her,  as  she 
claims,  to  buy  lot  7,  and  exchange  with  tbe 
viUage,  taking  lot  9  In  the  contract,  repre- 
senting to  her  that  he  would  exchange  it  for 
lot  7.  The  price  agre«l  upon  was  in  refer- 
ence to  the  purchase  of  lot  7,  and  not  of  lot 
9.  Defendant  entered  into  possession  of  lot 
7.  The  contract  has  been  fully  performed  or 
tender  of  performance  made  bty  complainant, 
and  the  defendant  has  part^  performed  hj 
payment  of  over  half  the  purchase  price,  and 
has  had  possession  of  the  premises  ever  since 
the  contract  was  made.  We  see  no  reason 
why  the  contract  cannot  be  reformed,  and 
the  attempted  fraud  of  the  defendant  frus- 
trated. He  bought  lot  7,  but  fraudulently 
induced  the  complainant  to  consent  to  the  in- 
sertion of  lot  9  instead  thereof,  because  of 
the  state  of  the  title  and  his  promise  to  rectify 
it.  The  condition  of  the  premises  Is  such, 
and  the  performance  on  the  part  of  both  ttie 
partieatothe  contract  have  been  such,  that 
justice  cannot  be  done  the  parties,  and  the 
true  intent  of  the  contract  be  carried  out,  in 
any  other  way  tlian  by  affirming  the  decree 
of  the  court  below.  The  written  contract,  as 
it  stands,  Is  a  fraud  upon  the  complai  nant,  for 
which  thedeff>ndant  alone  is  responsible;  the 
verbal  agreement  between  the  parties,  of 
which  the  written  contract  stiould  have  been 
evidence,  has  been  so  far  performed  that 
equity  ought  to  and  will  decree  a  spectflc  per- 
formance of  it,  reforming  tbe  written  con- 
tract to  conform  to  the  real  agreement.  The 
decree  of  tlie  court  below  is  affirmed,  with 
costs. 

Long,  J.,  did  not  sit.  The  other  justices 
concurred  with  Mobsb.  J. 


Blodobtt  et  al.  v.  Dbtboit  Safe  Co. 

{Supreme  Court  of  Michigan.   OoL  18, 1888.) 
Sals—Wa.-r^astt. 
In  an  acUoa  for  a  breadi  of  warranty  It  ap- 
peared that  1&  August,  1888,  plaintifle  bought  of 
defendant  ao  Iron  safe,  "warranted  for  one  year 
ag^oit  swelling  or  bulging  or  waa^^hig,  or  beLng 
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defecUTO  la  oonstrnaUon. "  Id  March,  1888,  plain- 
tiffs found  that  the  door  bulged  so  that  It  was  difll- 
cnlt  to  close  it,  and.  when  sounded  with  a  hammer, 
tbe  door  fell  to  pteoes.  There  was  no  evidence 
tbat  the  safe  was  defectively  constnioted,  or  that 
any  of  the  defects  complained  of  appeared,  or  tbat 
their  causes  existed  within  the  year  of  the  war- 
,  rantv.  Held,  that  verdict  was  properly  directed 
for  defendant. 

Error  to  circuit  court,  Wayne  county; 
Qeorqe  S.  Hosmeb»  Judge. 

Henry  M.  Cheever^  for  ftppellants.  E.  T. 
Swift  and  V.  H.  ZooAuxkm^  tor  appellee. 

Long,  J.  This  to  an  action  of  cutumpsit 
on  the  common  ooonts,  the  declaration  con- 
taining two  apedal  counts  for  breach  of 
warranty  in  the  sale  of  a  flre-proof  safe.  Tbe 
first  special  count  alleges  as  the  contract 
broken  that  "the  said  defendant  undertook 
and  then  and  there  faithfully  promised  the 
said  plaintiffs  tliat  the  said  safe  was  in  good 
condition,  and  made  of  the  best  materials, 
and  in  a  workman-like  manner,  and  that  then 
vasi  and  would  continue  to  be,  a  safe  and 
proper  protection  of  plaintiff's  property." 
Tbe  second  special  count  alleges  as  defend- 
ant's promise  that  "the  said  defendant  un- 
dertook and  then  snd  there  faithfully  prom- 
ised tbe  said  plaintiffs  that  the  said  menUoned 
si^e  at  tbe  time  of  the  said  sale  thereof  was 
of  good  and  lasting  material."  The  plain- 
tiffs are  lawyers  In  Detroit,  and  the  defend- 
ant a  company  that  manufactures  and  sells 
burglar  and  Bre-proof  safes.  Tbe  plaintiffs 
ordered  of  defendant  a  flre-proof  safe,  in 
writing  as  follows:  "Detroit,  Aug.  1,  18»8. 
Detroit  Safe  Co..  Detroit.  Mich.:  You  will 
please  ship  us  as  soon  as  convenient  one  of 
your  No.  15  (Ire-proof  safes,  with  combina- 
tion lock,  to  be  deli  vered  in  office  before  18tb 
inst.  For  thte  safe  delivered  at  Detroit,  room 
^  Seitz  block.  Congress  street  W.,  Detroit, 
we  hereby  agree  to  pay  to  the  order  of  the 
Detroit  Safe  Co..  Detroit,  Mich.,  two  hundred 
dollars  cash  when  safe  is  delivered  as  above. 
Cabinet  as  per  plan  on  back  of  order.  Safe 
to  be  warranted  for  one  year  against  swelling 
or  bulging  or  warping,  or  being  defective  in 
construction.  It  is  hereby  understood  and 
agreed  that  the  title  to  this  safe  shall  remain 
in  yon  until  the  alMve  amount  is  paid  la  full. 
This  order  is  given  subject  to  your  approval. 
In  consideration  of  above  price,  we  hereby 
agree  not  to  countermand  this  order,  but  to 
receive  and  pay  for  the  same  as  above.  No 
agreement  of  any  kind  not  stated  in  this 
order  shall  become  a  part  of  this  contract. 
[Signed]  Blodqett  &  Fatohin.  "  Thede- 
fendiint  accepted  this  order,  prepared  the  cab- 
inet, delivered  tbe  safe,  and  received  a  check 
for  #200  on  August  6, 1883.  Xt  appears  from 
plaintiffs'  testimony  that  no  matt^rial  defect 
was  apparent  or  discovered  by  them  until 
some  time  in  March,  1888.  Some  time  before 
tbat,  and  during  the  winter  of  1887  and  1888, 
it  was  noticed  that  tbe  doors  would  bind  in 
tbe  middle,  and  did  not  shut  easily.  The  de- 
fendant was  notifled  of  this,  and  fixed  it.  A 
little  time  thereafter  ttie  doors  would  not 
shut.   Tbe  defendant  again  sent  a  man,  who 


found  the  doors  bulged  ont,  and  dUBenlt  to 
shut  or  lock.  Upon  Bounding  tbe  doon  with 
a  hammer,  they  flew  to  pieces.  Defendant 
offered  to  repair  it  for  tSS.  or  offered  to  ex- 
cliaiige  a  new  one  for  It  apon  tbe  difflerenoe 
being  paid.  This  the  plainttffia  refused  to  do, 
and  brought  suit  upon  the  above  warranty. 
On  tbe  trial  the  oourt  directed  a  verdict  for 
the  defendant,  holding  that  lbs  written  con- 
tract governed  tbe  oase;  tliat  the  warranty 
was  limited  to  one  year;  that  there  was  na 
evidence  tbat  the  wfa  was  dtfecttvely  con- 
structed, but,  on  the  contrary,  tbe  evidence 
showed  that  it  was  absolutely  fire-proof  dur- 
ing tbe  first  year;  that  the  d^eots  of  bulging, 
swelling,  or  rustlng^id  not  show  themselves 
within  a  year;  and  that  no  claim  of  breach  of 
warranty  was  made  by  plaintiffs  daring  tbe 
year.  Claim  was  made  on  tbe  trial,  and  Uie 
attention  of  the  court  called  to  it  during  its 
charge,  tbat  the  money  was  paid  withoutcon- 
sideration,  or  that  thera  was  a  partial  failara 
of  consideration,  and  the  court  held  tbat  ques- 
tion did  not  arise  in  tbe  case.  The  assign- 
ments of  error  only  raise  two  questions:  (1\ 
That  the  court  erred  in  directing  tbe  verdict 
for  the  defendant;  (2)  tbat  the  oourt  erred 
in  refusing  to  allow  the  plaintiffs  to  go  to  Uw 
jury  upon  the  questioa  of  money  paid  with- 
out consideration. 

The  question  presented  first  is  whether 
there  whs  anything  to  go  to  the  Jury.  It  Is 
undoubtedly  the  general  rule  that  where  one 
sells  an  aiiicle  for  a  particular  purpose  he 
thereby  warrants  It  fit  for  that  purpose. 
Here  tbe  article  was  sold  as  a  flre-proof  safe, 
and  to  be  used  for  sodi  purpose.  The  plain- 
tifTs  exacted  a  written  warranty,  but  limited 
the  time  in  the  warranty  to  one  year.  Over 
four  years  after  the  warranty  and  delivery 
the  doors  were  found  to  have  swollen  so  they 
could  not  be  locked,  and  tbe  coating  of  iron 
surrounding  the  cement  filling  of  the  dooia 
and  jams  whs  corroded  through  in  patches. 
It  bad  until  that  time  been  absolutely  flre- 
proof,  according  to  all  the  testimony.  There 
was  no  evidence  tbat  any  defect  was  dis- 
covered within  the  first  year,  or  that  the 
defects  subsequently  discovered  were  due  to 
any  causes  existing  during  the  first  year, 
though  plaintiffs'  counsel  argues  In  his  brief 
that  the  defect  was  a  latent  one,  and  proba- 
bly existed  at  the  time  of  the  sale.  This  ar- 
gument is  baaed  upon  the  testimony  of  Mr. 
Wiley,  the  vice-president  of  the  defendant 
company,  who  stated  that  in  asingthe  Louis- 
ville cement  they  sometimes  had  trouble,  and 
found  that  perhaps  one  in  five  hundred  would 
give  trouble  of  some  kind  by  expansion;  but 
the  witness  testiflea  tlut  the  safe  is  just  as 
flre-proof  with  this  fllllng  as  though  it  had 
not  been  in  that  condition;  that  Is,  tbe  safe 
is  flre-proof  until  the  filling  has  corroded 
through  or  produced  the  bulging.  From  the 
testimony  in  the  case  it  is  made  apparent 
that  other  safe  companies  were  using  this 
same  cement,  and  it  is  not  disputed  upon  this 
record  but  that  tbe  safe  was  made  In  a  proper 
manner.    Under  tiieae  ciroumstances,  the 
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warranty  only  being  made  for  one  jenr,  the 
court  WRB  correct  in  directing  the  verdict  for 
the  defendant.  The  warranty  was  Umited  to 
one  year.  Dnrtng  that  time  no  complaint 
was  made,  and  no  defect  appeared,  and  there 
Ir  no  evidence  in  the  case  that  any  existed 
during  that  time.  The  plaintiffs  themselves 
Inserted  the  warranty  in  the  order,  and  fixed 
the  time  of  its  continuance,  and  this  must  be 
held  to  be  the  complete  limit  of  liability  In 
point  of  time.  Plaintiffs*  counsel,  however, 
insists  ben  tbat  the  action  may  be  treated  as 
for  f rand  and  deceit.  Thedeclaration  averred 
a  Kcienter,  but  the  proofe  do  not  warrant  the 
assumption  that  the  defendant,  or  its  serv- 
ants and  agents,  bad  any  knowledge  or  infor- 
mation of  any  defects.  We  need  only  add 
that  the  court  was  not  in  error  in  refusing  to 
submit  tiia  ease  to  the  jury  on  the  question  of 
money  paid  without  consideration.  The  de- 
fendant offered  to  repair  It  fort65  at  the  end 
of  four  years'  use.  It  was  not  questioned 
but  that  it  was  of  some  value,  and  had  served 
its  purpose  lor  that  length  of  time.  We  And 
no  error  in  the  record,  and  the  Judgment 
mnst  be  affirmed,  with  costs.  The  other  ]  us- 
ttoes  concuned. 


FntsT  Nat.  Bans  of  Bbtboit  «.  Bvboh 
0t  ah 

{Supreme  Court  of  Michigan.   Oct.  18, 1889.) 

FORSteK  COBPORATIOKS— O-UtNISHMENT. 

Where  garnishee  prooeas  agaloBt  a  forelsa 
oorporsUoD,  to  Bhow  oaoso  why  judgmeot  shomd 
not  be  rendered  agaLnBt  it,  is  served  on  officers  of 
the  corporation,  who  make  affidavit  that  they  are 
not  principal  olBoers,  and  the  corporation  appears 
only  specially  to  move  to  quash  the  prooeedingB  on 
the  ground  of  no  wrvlae,  no  JadsmeDt  oa|i  be  res- 
dered  affalnat  the  oorporation. 

On  eerUorari, 

Wm.  J.  Gfray^  for  plaintiff. 

Sherwood,  C  J.  The  defendant  Barch 
became  indebted  to  the  First  National  Bank 
of  Detroit  upon  a  note,  and  judgment  was 
rendered  upon  the  same  before  a  justice  of 
the  peace  in  Detroit  for  the  sum  oi  6182.27, 
December  27,  188-.  At  the  time  of  taking 
out  the  summons,  the  plaintiff  filed  an  affi- 
davit, and  took  out  a  garnishee  writ,  against 
"The  Supreme  Sitting  of  the  Order  of  the 
Iron  Hall, "  a  foreign  corporation  hav- 
ing its  home  office  at  Indianapolis.  Ind. 
Pialntifl  is  a  resident  of  Detroit.  Service  of 
the  writ  of  garnishment  was  obtained  upon 
the  K^rnishee  defendant  by  serving  it  upon 
one  F.  D.  Somerby,  who  is  claimed  to  have 
held  at  the  time  one  of  the  highest  offices  in 
ttie  corporation.  Mr.  Somerby  so  testifies  in 
an  affidavit  which  was  made  by  him  before 
a  notary  public  in  Philadelphia,  and  in  which 
he  also  says  the  garnishee  defendant  owed 
Burch,  upon  a  certificate  of  membership  in 
the  order,  the  sum  of  about  9700,  and  this 
affidavit  was  filed  before  the  justice  as  the 
disclosure  of  the  garnishee  defendant.  A 
second  summons  was  then  issued  to  gar- 
nishee defendant,  to  show  cause  why  judg- 


ment should  not  be  rendered  against  it;  and 
this  summons  was  served  upon  two  officers 
of  the  defendant  order,  who  made  affidavit 
that  they  were  not  principal  officers  in  the 
order.  Garnishee  defendant  never  appeared 
in  the  case,  except  for  the  purpose  of  special- 
ly moving  the  court,  on  the  return-day  of  the 
second  summons,  to  quash  the  proceedings 
on  the  ground  that  there  was  no  service  of 
the  garnishee  writ.  The  court  overruled 
this  motion,  and  the  justice  entered  judg- 
ment against  the  garnishee  defendant  for 
$183.72  damages,  and  $1.50  costs  of  suit. 
The  case  is  before  as  on  certiorari  for  re- 
view. 

I  think  it  very  clearly  appears  In  this  case, 
whatever  may  be  said  d  the  service  of  first 
summons,  that  the  second  summons  was  not  i 
served  upon  any  person  answering  the  condi- 
tion prescribed  by  the  statute  under  which 
the  phiintiff  took  his  proceedings;  and  the 
motion  to  quash  should  have  been  granted, 
when  defendants'  counsel  appeared  specially 
before  tbe  justice  and  made  it.  I  think  tiw 
case  comes  within  the  ruling  made  in  the 
case  of  Iron-Works  t.  Breroort,  41  K.  W. 
Bep.  215.  Tbe  judgment  rendered  ag^nst 
the  garnishee  was  without  authority,  and 
must  be  reTersed.  and  the  proceedings  dla- 
niiased,  with  costs.  The  other  justices  oon- 
curred. 


Bbown  et  al,  v.  EoBisma  et  aU 
{Supreme  Cawt  ctT,  MUMaan,  Oct.  18, 1889:} 
RiPLavnr— DjUUGSB— Buorion. 

1.  After  plaintiffs  had  sold  tbe  goods  replevied 
beyond  the  jurisdiction  of  the  court,  they  suomltted 
toanonsQlt.  lield,  on  prooeedlngs  at  a  subsequent 
term  to  as  bom  damages,  that  defendants'  election 
to  tain  the  value  of  the  goods,  was  made  in  due 
Ume  after  the  jury  was  sworn. 

2.  Ontheassessmentofdefeodantfl'damageBia 
replevin,  an  election  to  take  the  goods,  or  their 
value,  need  not  be  in  writiiig,  the  reoord  of  It  be- 
iog  sufficient  if  it  appears  ui  the  entry  of  judg- 
ment. 

Broton  4t  Leaton  and  J''.  C.  WaUingU>n» 
forappelhmts.  Jl.  D.  Wheaton,  forappidlees. 

Sherwood.  0.  J.  The  writ  of  error  In 
this  case  was  Drought  to  review  the  prooesd- 
ings  had  upon  an  assessment  of  damages  In 
the  circuit  court  for  tbe  county  of  Isabella  in 
a  replevin  case,  wherein  the  plaintiffs  replev- 
ied a  quantity  of  basswood  and  oak  logs  then 
at  Glute's  mill,  tn  the  township  of  Vernon, 
in  said  county.  Plaintiffs,  after  taking  ttie 
logs,  liad  them  sawed  up  into  lumber,  and 
sold  tiie  basswood  lumber  for  $11  per  thou- 
sand to  Samuel  Morrison,  who  shipped  the 
same  to  Owosso,  which  was  beyond  the  juris- 
diction of  the  Isabella  circuit.  The  case 
came  on  for  trial  at  the  May  term  of  said 
court,  1888.  and,  after  a  jury  had  been  Im- 
paneled to  try  the  case,  plaintiffs  voluntarily 
submitted  to  a  nonsuit,  and  the  court  caused 
the  following  entry  to  be  made  in  the  case: 
"The  parties  in  this  cause  being  in  court 
ready  for  trial,  whereupon  the  said  {datntiflfe 
now  here  ToIuntarUy  submit  to  become  non- 
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salted,  nor  do  thej  further  prosecate  their 
■aid  suit  against  the  said  defendants,  with 
leave  to  more  to  set  the  same  aside  on  the 
first  day  of  the  next  term  of  this  court. 
Thereupon  the  court  adjourned  until  So'clock 
to-morrovr  morning."  At  the  succeeding 
term  of  the  court  the  case  was  noticed  for 
assessment  of  damages,  and  after  the  jury 
was  sworn  defendants  elected  to  take  the 
value  of  the  property,  and  proofs  were  made 
of  the  same,  and  damages  for  detention,  and 
judgment  was  rendered  for  the  defendants 
for  the  Bum  of  $133.30.  Several  exertions 
were  talien  by  defendants*  counsel  to  the  tes- 
timony offered  for  the  purpose  of  proving  the 
value  of  the  property*  but  upon  an  Inspec- 
tion of  the  record  we  find  them  all  without 
^  merit  and  needing  no  further  consideration. 
It  ts  claimed  that  before  the  jury  was  sworn 
there  was  no  deotton  of  defendiuits  to  take 
the  value  of  the  property,  and  that  It  was  er- 
ror tot  the  eoart  to  then  allow  the  election  to 
be  made  and  entered  of  record,  and  the  as- 
sessment thereafter  to  be  made  against  the 
objection  of  pbdntifTs  counsel.  If  the  case 
was  not  in  a  condition  for  assessment  when 
notice  of  the  same  was  given  by  defendants' 
eounsel.  the  objection  to  It  shonld  havecome 
before  ttie  jury  w«e  sworn,  and  it  was  too 
late  after  the  jury  wwe  Impaneled.  There 
was  no  occasion  for  making  any  election  in 
writing.  The  record  of  it  is  suffldent  if  it 
appears  In  the  entry  of  judgment.  Kline  v. 
Kline.  49  Mich.  419. 13^.  W.  Rep.  800.  In 
this  ease  the  plaintiffs  knew  there  could  be 
no  occasion  for  taking  a  judgment  for  a  re- 
turn of  the  logs.  They  had  themselves  caused 
the  logs  to  be  mannfaotnred  into  lumber  and 
sold,  and  they  had  passed  out  of  the  jurisdic- 
tion of  Ihecourt.  They  had  received  a  proper 
notice  of  the  assessment,  and  before  the  tes- 
timony was  given,  thsy  were  informed  of  the 
election  of  the  defendants,  and  the  same  was 
placed  upon  record.  There  had  been  no 
jadgment  upon  the  merits,  and  a  second  jury 
was  properly  summoned  to  make  the  assess- 
ment. It  is  impossible  to  see  how  the  plain- 
tifCs'  right  could  be  prejudiced  by  the  action 
taken  by  the  court,  and  under  the  circum- 
stances we  think  the  election  was  in  time. 
The  cases  relied  upon  by  plaintiffs'  counsel 
to  sustain  their  position  are  where  no  notice 
was  given  of  the  assessment,  and  are  not  ap- 
plicable to  the  present  case.  We  find  no  er- 
ror in  tlie  rulings  of  the  circuit  judge,  and 
tlie  judgment  must  be  affirmed.  The  other 
justices  concurred. 


-  WOOLENSLAai.E  0.  RUHtALB. 
(Suprein«  Court  of  Michigan,   Oct.  18, 18SB.) 
Mkasubb  or  Damaobs  —  Frauditlbnt  Bsfbboh- 

TATIONB— lNSTBC(mOK8— UBFOSITIOM. 

1.  Plaintiff  alleged  that,  acting  on  defendant's 
representations  that  he  owned  in  fee  certain  land 
worth  (1,600,  she  conveyed  to  him  land  owned  by 
her  of  the  value  of  91,100,  and  received  adeed  of  de- 
fendant's land,  giving  back  to  him  a  mortgage  for 
SBOO;  that  defendant  Dad  no  title  whatever  to  the 
land  which  he  represented  as  his,  and  the  conald- 


(HidL 

eratlon  of  her  deed  to  defendant  had  whaSJ^iaSM. 
Held,  that  the  measure  of  damagea  was  the  valae 
of  plalntifTB  land  at  the  time  of  tlie  oonveyance. 

2.  In  an  action  for  fraudulent  representations 
in  proourlog  an  exchange  of  lands,  it  appeared  Uiat 
defendant  had  given  a  deed  to  plaintiff  of  land 
valued  at  tl,<100,  and  that  plaintiff  had  conveyed  to 
defendant  land  valued  at  91,100,  and  had  given 
back  to  defendant  a  mortmge  tortBOO.  Italso  ap- 
peared that  defendant  liaa  no  title  to  the  land  at- 
tempted to  be  conveyed  by  him,  and  that  he  offered 
to  And  plaintiff  other  land.  Held,  that  the  question 
whether  defendant  made  fraudulent  representa- 
tions was  properly  submitted  to  the  jury. 

8.  In  an  action  for  fraudulent  representatlooa 
as  to  the  value  of  land  in  another  state,  sold  by  de- 
fendant to  plaintiff,  the  court  properly  refused  to 
charge  that  K  defendant  tried  to  have  plaintiff 
Tisit  the  land,  and  satisfy  herself  as  to  Its  valae, 
tiUe,  etc,  there  wUl  be  a  strong  presumption  that 
no  fraud  was  intended;  that  if  defendant  told 
plaiDtUt  that  he  had  never  seen  the  land,  and  knew 
nothing  alwut  it,  no  case  of  fraud  was  made  out; 
and  charged  in  lieu  thereof  that  snob  facts  might 
be  considered  by  the  Jury  in  determining  whether 
or  not  plaintiff  was  aecwved  and  defrauded. 

4.  A  deposition  taken  in  an  action  of  OMump- 
Ht,  wliloh  was  afterwards  dlsoontinned,  may.  M 
read  in  ao  action  forfrandalent  representation  be- 
tween the  same  parties,  brought  in  the  same  court, 
on  the  diftooQtinuanoa  of  the  former  action  to  re- 
cover tlie  same  daaucea. 

Error  to  drcnlt  court,  St.  Josepb  county; 
Noah  F.  Lotebidgb,  Judge. 

A.  M.  Qraham,  for  appelant.  T.  0.  Cor- 
pmter,  for  appellee. 

Long,  J.  The  declaration  In  this  eaae  al- 
leges, substantially,  that  on  March  18,  1886, 
the  plaintiff  was  the  owner  in  fee  oeC20acrM 
of  land  off  the  north  side  of  the  S.  |  of  the 
N.  E.  i  of  section  8.  and  the  K.  V. }  of  the 
N.  £.  I  of  section  12,  all  In  the  township  of 
Burr  Oak,  St  Josepb  county,  Mich.  That 
the  flist-mentioned  parcel  Is  of  the  value  of 
•600,  and  the  other  $500.  That  the  defend- 
ant then  and  there  falsely  and  rtaodulently 
represented  and  pretended  to  tbm  plaintiff 
that  he  was  then  and  there  the  owner  in  fee- 
simple,  dear  and  free  from  all  incumbrance, 
of  the  W. }  of  the  S.  W.  |of  section  R,  towik- 
shlp  8  K.,  range  5  W..  Wliite  county,  state 
ot  Arkansas;  that  he  was  then  in  possession 
of  the  land  by  a  tenant,  and  receiving  a  por- 
tion of  the  crops  then  growing.  That  said 
defendnnt,  on  the  day  aforesaid,  applied  to 
the  plaintiff,  and  offered  to  deed  to  her  the 
said  lands  and  premises  in  White  county. 
Ark.,  in  exchange  for  her  said  iands  in  Burr 
Oak,  at  and  for  the  price  of  91,100,  at  a  con- 
sideration for  his  litnds,  to-wit,  of  91.600, 
said  plaintiff  to  give  him  back  a  mortgage  of 
SSOO'on  the  said  Arkansas  lan^  as  an  addi- 
tional consideration  over  and  above  her  said 
lands  in  BurrOak;  and  then  and  there  falsely 
and  fraudulently  represented  that  his  said 
lands  in  Arkansas  were  tlien  worth  81,600, 
improved  and  under  a  good  state  of  culllva^ 
tion,  and  were  clear  and  free  from  Incum- 
brance, lilainti  ff  further  says  that,  t>elleving 
said  false  and  fraudulent  representations  and 
pretenses,  and  relying  upon  the  same,  and  in 
relation  to  his  said  lands,  and  in  consideration 
thereof,  she  did  then  and  there  make,  execute, 
and  ddiver  to  said  defendant  a  warranty  deed 
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of  said  lands  In  Burr  Oak.  and  tbeteby  tlien 
and  there  conveyed  to  htm  In  fee-aiinple  the 
title  to  her  said  lands  in  Burr  Oak;  and  the 
said  defendant  then  and  there  falsely  and 
fraudulently  pretended  to  convey  to  ber  by 
warranty  deed  the  title  to  his  said  lands  la 
Arkflnsas,  clear  and  free  from  all  incum- 
brances; and  said  platntifC  then  and  there  r&: 
ceived  from  said  defendant  said  pretended 
deed,  bdleving  it  to  be  a  warranty  deed  of 
the  same,  and  that  his  title  to  the  same  was 
as  he  had  so  falsely  represented  the  same  to 
be;  and  plaintiff  then  gave  him  back  a  mort- 
gage on  the  same  of  $500  as  a  part  of  the 
purchase  price  of  said  lands.  Plai  ntlff  further 
says  that  in  truth  and  in  fact  said  defendant 
was  not  the  owner  of  said  lands  in  Arkansas, 
and  was  not  then  in  possession  of  the  same 
by  tenant  or  otherwise,  nor  receiving  part  of 
the  proceeds  of  said  lands;  and  said  lands 
were  not  an  improved  farm,  nor  under  a  good 
state  of  cultivation;  and  his  said  pretended 
deed  was  not  a  warranty  deed  of  said  lunds 
and  premises,  but  only  a  special  warranty, 
and  against  his  own  acts.  But  the  plaintiff 
was  induced  to  believe,  from  the  declarations 
and  atatements  of  the  defendant,  that  the  said 
deed  contained  acovenantof  warranty  against 
everybody,  and  relyiug  thereon,  accepted 
said  deed  as  afortisaid.  Plaintiff  furtbersays 
tb^  said  lands  were  not  free  and  clear  from 
Ineambrances,  and  said  defendant  had  no 
right  to  sell  and  convey  the  same;  that  at  the 
time  of  said  pretended  sale  said  lands  were 
the  property  of  the  United  States,  subject  to 
a  homestead  entry,  and  were  entered  by  one 
James  Crawford,  then  in  possession ;  where- 
in, and  by  means  whereof,  said  plaintiff  has 
been  cheated  and  defrauded  out  of  her  said 
lands  above  described  in  Burr  Oak  by  said 
defendant,  and  has  received  no  consideration 
therefor.  And  said  defendant  has  sold  and 
disposed  of  said  lands  in  Burr  Oak,  or  a  por^ 
tion  thereof,  and  converted  the  proceeds  to 
his  own  use;  all  to  thegreatdamageof  plain- 
Uff,  etc. 

The  cause  came  on  for  trial  in  the  circuit 
court  for  the  county  of  St.  Joseph  before  a 
jury,  and  the  plaintiff  had  verdict  and  judg- 
ment for  the  sum  of  tl,2bl.91.  Defendant 
briD}^  the  case  to  this  court  by  writ  of  error. 
At  the  commencement  of  the  trial,  and  after 
the  jury  had  been  impaneled,  plaint! ff'soju n- 
sel  made  his  opening  statement  to  the  jury,  in 
which  he  claimed  as  the  measure  of  recovery 
that  he  wonld  prove  the  value  ot  the  lands 
fint  herein  described  as  the  lands  exchanged 
by  plaintiff  to  defendant,  and  should  ask 
judgment  for  the  value  of  these  lauds.  De- 
fendant's counsel  then  insisted  that  plain* 
tiff's  counsel  should  not  be  permitted  to  go 
on  with  his  case  under  his  opening,  for  the 
reason  that  under  his  declaration  the  plain- 
tiff could  not  recover  for  the  value  of  the 
lands  she  had  traded  to  defendant,  but  must 
rely  upon  and  recover,  if  at  all,  for  the  value 
of  the  lands  in  Arkansas  which  she  had 
traded  for.  or  the  difference  of  the  value  of 
the  lands  traded  by  defendant  to  ber  as  they 


actually  were,  and  what  they  wonld  have 
been  if  they  had  been  as  represented;  that 
the  declaration  was  in  trespass  on  the  ease* 
alleging  fraud  and  deceit,  without  any  alle- 
gation pointing  towards  a  rescission  of  con- 
tract. The  court  overruled  this  objection, 
and  permitted  the  plaintiff  to  proceed  with 
bis  case. 

On  the  trial  the  plaintiff's  evidence  tended 
to  show  that  she  was  the  owner  in  fee  of  the 
lands  flrst  described  in  the  declaration  in 
Burr  Oak,  St.  Joseph  coun^,  and  that  the 
two  pieces  together  were  worth  what  they 
were  called  In  the  exchange,  91,100.  That 
the  defendant  Srst  approached  plaintiff's  hus- 
band on  the  subject  of  the  exchanf^e,  and 
stated  to  him  that  he  had  80  acres  of  land  in 
White  county,  Ark.,  described  as  the  W.  ^  of 
the S. W.  Jof  section 5, townships N.,  R. 5  W.; 
that  it  was  a  nice,  smooth  80,  level,  and  clear 
of  stones;  that  it  was  all  cleared  but  20  acres, 
was  In  mopB,  and  under  cultivation,  all  bat 
20  acres,  and  woi-th  $1,600.  Plaintiff's  hus- 
band then  told  defendant  that  the  lands  for 
which  he  wished  to  exchange  those  Arkansas 
lands  belonged  to  his  wife,  and  a  few  days 
thereafter  defendant  called  to  see  plaintiff 
about  the  exchange,  when  the  husband  said 
to  him,  '^I  think  you  hold  the  lands  too  high 
for  a  new  country;"  when  the  defendant 
took  a  letter  'from  his  pocket  purporting  to 
have  been  written  by  a  Mr.  Hughes,  and 
read  from  It  that  Mr.  Hughes  said  that  the 
land  was,  as  he  thought,  well  worth  f20  an 
acre;  that  he  had  a  tenant  on  the  land  work- 
ing it  on  shares,  and  one-third  of  the  crop 
was  coming  to  him;  and  that  plaintiff.  If  the 
exchange  was  made,  could  have  his  one-third. 
Defendant  also  took  a  photograpli  from  his 
pocket,  and  exhibited  it  to  plaintiff  and  her 
husband,  and  stated  that,  while  it  was  not  a 
picture  of  the  house  upon  the  land,  yet  it  re- 
sembled the  house  there,  though  the  house 
was  not  quite  so  good  a  one  as  shown  in  the 
picture.  Defendant  also  spoke  to  them  about 
the  climate  there,  with  short  winters,  and 
that  it  was  not  necessary  to  cut  hay  for  cat- 
tle, as  they  turned  them  out  into  the  bottoms 
during  the  winter,  where  they  did  well;  that 
the  land  was  situated  near  a  high  school, 
where  plaintiff's  daughters  could  find  em- 
ployment at  good  wages.  Defendant,  in  this 
talk,  agreed  to  give  a  good  deed,  free  and 
clear  of  all  incumbrances;  and  plaintiff  claims 
that,  relying  upon  the  representations  so 
made  by  defendant,  she  was  Induced  to 
change  her  lands  for  those  lands  of  defend- 
ant. The  parties  thereupon  went  to  an  at> 
torney.  had  the  papers  prepared,  plaintiff 
making  and  delivering  to  defendant  a  deed 
of  warranty  of  her  two  pieces  of  land  at  a 
consideration  of  Sl.lOO,  and  taking  the  deed 
from  defendant  of  his  Arkansas  lands,  giv- 
ing back  a  mortgage  thereon  for  S500,  pay- 
able S50  each  year.  Defendant  took  hia 
deed,  placed  it  upon  record,  and  immediately 
thereafter  took  possession  of  the  BurrOfJc 
lands,  and  sold  and  conveyed  the  40-acra 
piece  to  a  third  party. 
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Plaintiff  sent  her  deed  forward  to  White 
county.  Ark.,  for  record,  and  bood  thereafter 
her  husband  went  to  Arkansas  to  see  about 
the  lands*  and  make  repairs  ufion  the  buildings 
preparatory  to  the  plaintiff  and  her  family 
removing  there.  On  reaching  the  land  be 
found  Mr.  Thomas  J.  Crawford  living  upon 
it  will)  his  family,  claiming  to  be  the  owner, 
and  insisling  that  Mr.  Bunat^  the  defend- 
ant, had  no  interest  in  it.  Some  time  later 
in  the  season,  the  husband  of  plaintift  still 
remaining  in  Arkansas,  Mr.  Bunala,  the  de- 
fendant, went  to  Arkansas,  and  with  plain- 
tiff's husband  Tisited  Mr.  Crawford,  where 
he  attempted  to  compromise  with  Crawford, 
and  procure  Ills  title,  and.  failing  In  this,  of* 
fered  as  a  compromise  with  plaintiff  to  pro- 
cure for  her  other  lands  in  Arkansas,  but  re- 
fusing to  redeed  the  Michigan  lands  to  her. 
It  was  then  ascertained  by  the  plaintiff  and 
her  husband  that  the  deed  which  the  defend- 
ant had  given  plaintiff  of  the  Arkansas  lands 
was  not  a  full  covenant  warranty  deed,  but 
a  deed  with  special  covenants  against  defend- 
ant's own  acts.  It  also  appears  that  the  only 
title  wliicli  defendant  had  of  these  Arkansas 
lands  was  a  deed  from  J.  W.  Hughes,  dated 
in  February,  1886,  and  no  attempt  Is  made 
by  defendant  to  trace  title  to  himself  in  the 
lands.  It  appears  also  that  tbQse  lands  were 
occupied  by  Mr.  Thomas  J.  Crawford  from 
May  20, 1882,  as  his  home,  he  having  on  that 
day  eutered  them  as  a  liomestead  from  the 
United  States  government. 

On  the  trial  the  claim  of  the  plaintiff  was 
that  the  defendant,  for  the  purpose  of  induc- 
ing her  to  convey  to  him  the  60  acres  of  land 
then  owned  by  her  in  Burr  Oak,  fraudulent- 
ly represented  to  her  that  he  was  the  owner 
in  fee-aimple.  free  and  clear  from  all  incum- 
brance, of  the  lands  in  Arkansas;  that  he  was 
in  possession  of  the  same  by  a  tenant,  and 
was  receiving  a  portion  of  the  crops,  and  that 
the  land  whs  worth  91.600.  That  she  relied 
upon  these  representations,  and  was  induced 
by  tliem  to  convey  to  him  her  land,  believing 
she  was  receiving  from  him  a  warranty  deed 
conveying  a  good  title  to  the  Arkansas  land, 
while,  in  fHct,  the  representations  so  made 
were  thlae  and  fraudulent.  That  defendant 
was  not  in  possession  of  the  lands,  by  tenant 
or  otherwise,  and  never  had  been;  was  not 
receiving,  nor  entitled  to  receive,  any  portion 
of  the  crops.  That  said  lands  were  not  of 
the  value  of  81,600;  and  that  defendant  bad 
no  title  whatever  to  said  lands,  or  any  part 
thereof.  The  defendant  denied  making  any 
such  representations,  and  claims  that  he 
agreed  to  convey  the  Arkansas  lands  only  by 
deed  containing  a  special  warranty  or  cove- 
nant against  his  own  acts,  and  gave  just 
such  a  deed  as  he  represented  he  would  give. 
Defendant  also  claims  that  he  tried  to  have 
plaintiff's  husband  go  down  to  Arkansas, 
look  at  the  lands  In  question,  together  with 
other  lands,  and  satisfy  himself  as  to  value, 
location,  and  title;  and  that  he  advised  plain- 
tiff and  her  husband  that  he  had  never  seen 
theae  lands,  and  knew  nothing  about  them. 


except  as  he  had  been  advised  by  Mr.  Hughes, 
from  whom  he  purchased. 

At  the  close  of  the  testimony  the  defendant 
requested  the  court  to  charge  the  jury:  (1) 
The  plaintiff  in  this  case  having  failed  to 
prove  any  of  the  misrepresentations  alleged 
and  set  forth  in  her  declaration,  your  Terdiet 
must  be  for  the  defendant.  (2)'  Fraud  can- 
not be  Inferred,  and  must  be  strictly  proven 
by  the  party  claiming  it;  and  in  this  case 
the  plaintiff  must  prove  It  by  a  fair  prepon- 
derance of  evidence.  (3)  Plaintiff  most 
show,  by  a  fair  preponderance  of  evidence, 
that  the  misrepresentations  alleged  in  her 
declaration  were  in  fact  made  by  the  defend- 
ant, or  your  vei'dict  must  be  for  the  defend- 
ant. (4)  If  you  find  that  the  defendant  tried 
to  have  plaintiff  or  her  husband  go  down  to 
Arkansas,  and  look  at  the  lauds,  and  sa^fy 
themselves  as  to  the  value*  location,  and 
title,  this  will  be  a  strong  presumption  that 
no  fraud  was  intended.  (5)  If  you  find, 
from  the  evidence,  that  defendant  stated  to 
plaintiff  and  her  husband,  or  ^tber  tit  them, 
that  he  had  never  seen  the  land,  and  knew 
nothing  about  it,  then  there  can  be  no  case 
of  fraud  made  out  concerning  anything  he 
told  them,  or  either  of  them,  and  your  ver^ 
diet  must  be  for  the  defendant.  (6)  If  yon 
believe,  from  the  evidfflice  given  In  the  case, 
that  the  deed  given  by  defendant  was  read 
over  to  plaintiff  and  her  husband,  and  that 
they  accepted  the  deed  after  eucb  reading, 
then  you  cannot  find  that  there  was  any 
fraud  in  giving  the  deed,  as  the  plaintiff  was 
fully  apprised  of  its  contents;  and  if  yon  be- 
lieve, from  the  evidence,  that  the  deed  was 
read  over  to  plaintiff  before  she  accepted  it, 
then  yon  are  wholly  to  disregard  any  testi- 
mony ^iven  as  to  the  kind  of  deed  that  was 
to  be  given,  as  by  the  giving  and  acceptance 
of  the  deed  any  parol  testimony  to  contradict 
it  could  not  be  given:  and  that  any  matter  or 
thing  that  was  brought  to  the  knowledge  of 
plaintiff's  husband  is  as  binding,  and  has  as 
much  force  against  the  plaintiff,  as  if  the 
same  had  been  brought  to  her  knowledge,  as 
plaintiff  admits  that  her  husband  acted  as 
her  agent,  and  notice  to  the  agent  Is  notice 
to  the  principal.  (7)  In  case  the  defendant 
makes  out,  by  a  fair  preponderance  of  evi- 
dence, that  defendant  told  plaintiff  or  her 
husband  that  he  knew  nothing  about  these 
lands,  then  your  verdict  shall  ba  for  the  de- 
fendant. 

Twenty  errors  are  assigned  by  defendant's 
counsel.  The  first  relates  to  the  motion 
made  by  counsel  to  dismiss  plaintiff's  case 
after  the  opening  of  her  counsel,  and  before 
any  evidence  had  been  offered.  If  this  mo- 
tion WHS  a  proper  one  to  be  made  at  that 
stage  of  the  proceedings,  the  court  was  cor- 
rect in  overruling  It,  and  permitting  the 
plaintiff  to  make  the  case  set  out  in  her  deo- 
laration.  It  referred  solely  to  the  claim  of 
her  counsel  upon  the  measure  of  damages 
under  the  claim  made  in  the  declaration. 
The  claim  made  was  that  there  was  an  en- 
tire failure  of  consideration  for  the  lands 
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deeded  by  plalntlfl  to  the  defendant;  tliiit 
she  had  deeded  him  certain  iands  called  in 
the  exchange  worth  $1,100,  and  actually 
worth  that,  and  for  which  she  had  received 
no  coDBideration.  by  reason  of  the  tact  that 
^e  defendant's  title  absolutely  failed  to  the 
lands  he  pretended  to  convey;  that  in  fact  he 
conveyed  nothing,  and  gave  nothing  for  her 
lands.  The  other  facts  set  up  in  the  declare- 
Uon  were  matters  of  inducement  to  the  ex- 
change, and  relied  upon  as  such;  the  main 
fact  Iwng  that  she  had  been  defrauded  out 
of  her  lands  by  these  representations,  which 
were  falsa  Under  such  circumstances,  the 
rule  is  well  settled  that  the  measure  of  dam- 
ages ia  the  actual  value  of  the  land  or  other 
tiling  lost,  or  out  of  which  the  party  has 
been  defrauded.  There  are  cases  where,  un- 
doubtedly, the  measure  of  damages  would  be 
the  difference  in  value  between  the  property 
obtained  as  it  actually  is  and  what  it  is  rep- 
resented to  bei  but  here  notUng  was  ol>- 
tained.  There  was  an  entire  failure  of  con- 
siderution,  and  she  had  been  induced  to  part 
with  the  title  and  possession  to  it  by  these 
false  and  fraudulent  representations.  In 
this  view  of  it.  the  value  of  the  plaintiff's 
land  became  an  important  Inquiry,  and  the 
court  was  not  in  error  in  admitting  such  evi- 
dence of  value.  We  sliall  not  discuss  all  the 
assignments  of  error,  as  some  of  ttiem  cover 
questions  which  were  properly  and  fairly  aub- 
nitted  to  the  Jury. 

The  first  request  to  chaige  was  properly  re- 
fused by  the  court.  There  was  some  evidence 
of  fraud  and  misTepresentatton,  and  these 
questions  belonged  to  the  Jury,  under  proper 
Instructions.  There  seems  to  be  no  dispute 
upon  this  record  that  the  defendant  bad  no 
titie  to  these  Arkansas  lands.  In  fact,  in  the 
light  of  the  letters  written  by  him  to  plain- 
tiff's husband  long  after  the  exchange  was 
made,  it  is  apparent  that  he  was  not  Insisting 
that  he  could  give  possession,  or  that  the 
plaintiff  was  bound  to  accept  them,  as  he  pro- 
posed to  find  other  lands  for  her  in  Arkansas. 
Neither  does  the  defendantlnstst  that  he  had 
a  tenant  in  possession  at  the  time  of  the  ex- 
change, from  whom  he  was  getting  a  portion 
of  the  crop.  The  case  was  very  fully  and 
fblrly  submitted  to  the  jury  upon  the  question 
of  the  false  representations  by  defendant 
which  were  the  inducement  to  the  exchange, 
and  apparently  the  jury  believed  the  testi- 
mony of  the  plaintiff  and  her  husband  that 
such  representations  were  made.  The  court 
instructed  the  jury  that  fraud  will  not  be  pre- 
sumed, but  must  be  proven,  like  any  other 
fact,  by  the  party  alleging  it,  by  a  fair  pre- 
ponderance of  evidence;  thus  giving  the 
charge  almoat  in  the  language  of  the  defend- 
ant's regueat. 

The  trial  court  refused  to  give  the  defend- 
ant's fifth,  sixth,  and  seventh  requests  in 
charge  to  the  Jury,  but  charged  the  jury  that, 
"if  you  believe  from  the  evidence  that  defend- 
ant tried  to  induce  the  plaintiff  or  her  hus- 
band to  go  to  Arkansas  to  seu  the  land  he 
juroposed  to  trade»and  investigate  the  title*  or 


that  he  stated  Iwfore  the  trade  that  he  had 
never  seen  the  land,  or  that  the  plaintiff  or 
her  husband  or  her  agent  beard  the  deed  read, 
and  accepted  it,  then  these  facts  may  be  taken 
Into  consideration  by  you  in  determining  the 
question  whether  she  was  deceived  and  de< 
franded."  The  contention  on  the  trial,  on  the 
part  of  the  plaintiff  and  her  husband,  was 
that  after  the  deed  to  their  land  had  becm 
drawn  by  the  lawyer  to  whom  all  the  parties 
had  gone  for  this  purpose,  then  the  lawyer 
read  over  the  description  only  in  the  deed 
given  by  the  defendant  of  the  Arkansas  lands, 
and  that  they  had  never  hterd  the  whole  deed 
read.  The  defendant  contended  that  the 
whole  deed  was  read  over,  and  that  it  was 
such  a  deed  as  he  had  agreed  to  give.  Whether 
the  deed  was  fully  read  over  or  not,  it  seems 
to  us,  is  a  question  of  not  very  much  moment, 
under  the  circumstances.  It  is  apparent 
from  the  testimony  in  the  case,  which  is 
wholly  undisputed,  that  the  defendant  ap- 
proached the  plaintiff  and  her  husband  on 
the  subject  of  the  exchange  of  lands,  and  rep- 
resented that  be  was  the  owner  of  these  Ar- 
kansas lands ;  that  he  bad  a  tenant  in  posses- 
sion, from  whom  he  was  getting  a  portion  of 
the  crops,  etc. ;  and  that  they  were  of  the  val- 
ue of  $1,600.  The  further  undisputed  facts 
are  that  be  was  not  the  owner  of  these  lands, 
had  no  title  to  them,  had  no  tenant  in  posses- 
aion,  and  was  not  getting  a  portion  of  the 
crops;  in  fact,  had  neither  title  nor  possession 
to  convey.  The  plaintiff  parted  with  her 
lands  In  full  belief  of  the  truth  of  the  facts 
stated  by  defendant.  Then,  whatever  the 
form  of  the  conveyance  may  have  been,  under 
the  circumstances,  could  not  matter.  The 
representations  were  false  and  fraudulent, 
and  by  means  of  these  the  plaintiff  lost  her 
lands,  and  deFendant  obtained  them,  by  and 
under  a  deed  made  by  plaintiff  suffloient  in 
all  respects  to  convey  the  title.  We  think, 
also,  that  the  trial  court  went  as  far  in  its 
charge  as  the  facts  warranted  upon  the  ques- 
tion of  the  defendant  trying  to  induce  plain- 
tiff's husband  to  go  to  Arkansas  to  look  over 
these  lands  before  the  trade  was  made.  The 
very  purpose  of  the  offer  may  have  been,  as 
its  obvious  effect  was,  to  throw  the  plaintiff 
and  her  husband  off  their  guard,  and  to  allay 
any  suspicion  there  might  have  t>een  In  their 
minds  as  to  the  cliaracterand  condition  of  the 
lands  in  Arkansas.  The  court,  in  its  charge, 
directed  the  jury  to  take  these  matters  into 
consideration,  in  determining  whether  the 
plaintiff  was  deceived  and  defrauded.  The 
court  could  not  say,  as  a  matter  of  law,  that 
by  reason  of  this  attempt  to  induce  plaintiff's 
husband  to  go  to  Arkansas,  no  case  of  fraud 
was  made  out.  It  was  a  question  of  fact  for 
the  jury,  and  very  properly  submitted  to 
tbem. 

Some  question  is  raised  aa  to  the  right  of 
plaintiff's  counsel  to  read  the  testimony  of 
Mr.  Thomas  J.  Crawford  in  the  present  case. 
It  appears  that  an  action  in  assumpsit  had 
been  commenced  by  the  plaintiff  against  d^ 
fcndant  to  recover  for  the  same  damages. 
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While  that  action  was  pending,  the  teetlmonr 
of  Mr.  Crawford  was  taken  in  that  ease. 
That  case  was  eubseqnentlj  diecontinuedt 
and  the  present  action  commenced,  and  the 
testtmony  of  Mr.  Crawford  read.  The  ac- 
tions are  identical  as  to  the  parties,  rom- 
menced  in  the  snme  court,  and  for  a  recoverj 
of  the  same  damagea,  and  they  only  differed 
in  form.  The  eourt  was  not  in  error  in  per- 
mitting the  deposition  to  be  read.  How.  St. 
§  7472. 

Some  question  is  ralsml  by  defendant's 
counsel  that  the  conrt  was  In  error  in  per- 
mitting to  be  read  in  evidence  certain  certifi- 
cates from  the  general  land-offlce.  showing 
title  in  Mr.  Thomas  J.  Crawford  to  the  Ar- 
kaosas  lands.  This  question  might  have 
become  Important  if  the  defendant  had  been 
insisting  upon  the  trial  in  the  court  below, 
or  in  this  court,  that  he  had  any  title  to  these 
lands,  or  any  riglits  of  possession;  but  the 
trial  seems  to  have  proceeded  there  upon  the 
theory  tliat  defendant  gave  plaintlfE  all  the 
deed  he  agreed  to  give,  and  Uiat  he  was  not 
bound  to  protect  hertitle,  and  had  been  guilty 
of  no  fraud  in  the  transaction.  No  claim 
was  made  in  the  court  below  that  the  defend- 
ant had  any  title  to  lands  when  he  made  his 
deed,  or  ever  had,  or  that  he  had  any  right  of 
possession  superior  to  that  of  Mr.  Crawford; 
and  after  the  exchange  was  made  the  defend- 
ant seems  to  have  conceded,  before  the  liti- 
gation commenced,  ttiat  he  had  no  claim  upon 
the  Arkansas  lands,  and  no  title  to  convey. 
The  whole  case  was  very  fully  and  fairly 
submitted  to  the  jury  under  the  theories  uf 
the  respective  parties,  and  we  find  no  error 
in  the  record  of  which  the  defendant  can 
complain.  The  judgment  of  the  conrt  below 
must  be  affirmed,  with  costs. 

Sbbrwood,  C.  J.,  and  Ghahpxjh  and 
Cahfbbli.,  JJ.,  concurred.  Monss,  J.,  did 
not  sit 


State  v.  Zimxbrs^. 
(Suprenw  Court  of  Zoimi-  Ot^  S8, 1889.) 

IKTOXIOATIITO  LlQUOBS. 

1.  On  an  Indictment  for  keepluff  a  liquor  nnl- 
sanoe,  found  September  8, 1888,  eTidenoe  tbat  liq- 
uor was  seized  by  the  staertfl  on  defendant's  prem- 
ises, Aovost  84, 1888,  and  aftertrlal  restored  to  de- 
fendant, is  Inadmissible  to  show  that  the  Uquors 
were  held  for  lawful  purposes. 

2.  The  order  of  the  Jastlce  for  the  return  of 
the  liquor  seized  is  not  an  adjudioatlon  that  de- 
fendant, at  the  time  the  indictment  was  found,  did 
not  keep  Intoxicating  liquors  for  Illegal  sale, 

S.  Intoxicating  liquors  brought  from  another 
state  after  they  reach  their  destination  In  lowaare 
subject  to  the  reBtrictlons  of  the  statute  of  tbat 
state  as  to  intoxicating  liquors. 

Appeal  from  district  court,  Marshall  coun- 
ty; ti.  M.  Weavbb,  Judge. 

Defendant  was  Indicted  and  convicted  of 
keeping  a  nuisance,  by  maintaining  a  place 
for  the  unlawful  sale  of  Intoxicating  liquors. 
He  now  appeals  to  this  court. 

J,  if.  Farheft  tor  appellant.  T,St<me, 
Atly.  Gen.,  and  W,  IV.  mUer,  Oo.  Atty., 
for  the  State. 


Beck.  JT.  1.  The  evidmoe  shows  that  the 
sheriff  or  his  deputy,  before  the  indietment 
in  the  case  was  found,  had  seized,  upon  a 
aearch'Warrant,  a  great  number  of  twttlen  of 
beer,  found  in  defendant's  place  of  business, 
— a  restaurant  kept  at  State  Center.  The 
beer  was  taken  to  Maraballtown.  The  de- 
fendant offered  to  prove  tbat  the  beer  was 
released  from  the  seizure,  and  restored  to- 
defendant,  but  the  grounds  of  such  action 
were  not  stated,  nor  proposed  to  be  shown. 
The  evidence  was  rightly  rejected  for  tbew*- 
rensons. 

2.  It  was  not  proposed  to  show  that  the 
discharge  of  the  liquors  was  made  on  the 
ground  thacthey  were  not  kept  for  unlawful 
sale;  and  no  praaumptlon  of  law  arises  to- 
that  effect.  It  was  not  proposed  to  show 
that  the  itHeged  violations  of  law  charged  in 
the  indictment  were  the  same  as  those 
charged  in  the  proceedings  upon  which  the 
liquors  were  seized.  It  is  veiy  plain  that  de- 
fendant could  have  lawfully  kept  llquom 
which  would  not  have  been  subject  to  seiz- 
ure; and  tberefOTe,  when  seized,  should  have 
been  discharged.  Afterwards  he  could  have 
kept  the  same  or  other  liquors  for  unlawful 
sale,  which  would  have  constttated  the  offense- 
of  maintaining  a  nuisance.  The  liquors 
were  seized  August  24th.  The  indictment 
was  found  afterwards,  September  8th.  It  is- 
plain  that  the  liquors  seized  may  have  been 
lawfully  held  August  24th,  and  prior  to  that 
day;  and  the  same  or  other  liquors  may  iiave 
been  held  for  unlawful  purposes  subsequent 
to  that  day.  and  prior  to  the  Qnding  of  the 
indictment.  The  proposed  evidence- in  no 
view  could  have  tended  to  establish  that  the 
liquors  were  held  for  lawful  purposes,  and 
thus  contradicted  the  evidence  in  support  of 
the  indictment. 

3.  The  order  of  the  jnstioe  for  the  return 
of  the  liquors  seized  could  not  have  been  an 
adjudication  tbat  the  defendant,  at  the  time 
for  which  he  was  held  to  answer  under  the- 
Indictraent,  did  not  keep  intoxicating  liquors 
for  sate  in  violation  of  law,  and  the  offer  ta 
introduce  it  was  not  made  with  a  claim  to- 
that  effect.  The  evidence  in  question  was 
rightly  excinded. 

4.  The  defendant  asked  instructions  to  the 
effect  that  if  the  jury  found  that  the  beer  kept 
by  defendant  was  imported  from  Illinois  or 
Wisconsin,  and  deposited  in  bis  place  of  busi- 
ness— a  restaurant, — no  presumption  would 
arise  thatitwaskeptforuniawfuisale.  Oth- 
er instructions  asked  by  defendant  presented 
the  doctrine  that  if  defendant  imported  the- 
liquor,  or  purchased  it  in  another  state,  or 
caused  it  to  be  shipped  to  him  to  State  Cen> 
ter.  it  was  lawfully  in  his  possession,  and  he 
could  keep  it  in  his  restaurant,  with  intent 
to  sell  it.  without  being  guilty  of  violation 
of  law.  Counsel  bases  his  support  of  these 
instructlotis  upon  the  doctrine  of  Bowman  v. 
Railway  Co.,  125  U.  S.  465,  U  Sup.  Ct.  Rep. 
689.  1062.  But  that  case  goes  no  further 
than  to  hold  that  the  states  have  no  author- 
ity to  interfere  with  or  regulate  commerce' 
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between  the  states  bj  prohibiting  common 
carriers  from  transporting  into  a  state  intox- 
icating Itqnors  to  be  delivemd  to  a  consignee 
not  authorized  to  sell  them  by  the  laws  of 
such  state.  It  does  not  hold  that  the  consignee 
has  the  legal  right  to  sell  sneh  imported  liq- 
uors for  Qsra  forbidden  by  the  state.  The 
point,  it  is  expressly  said  in  the  i^nion*  Is 
not  in  the  esse. 

5.  But  the  precise  question  has  recently 
been  before  this  court,  and  we  held  that  in- 
toadcadng  Itqaors  transported  from  another 
state  Into  tMs  stste  are,  after  they  have 
mcbed  their  destination,  subject  to  the  reg- 
nlattons.  MiEiotkms,  and  prataiblttons  ot  our 
statute  apfdioable  to  intoxicating  liquors  k«>t 
fixr  use  as  a  bevoage.  See  Culllns  Hilu, 
41 N.  W.  Bep.  671,  and  decisions  of  the  court 
following  it  The  doctrine  of  that  eesa  de> 
mandi  no  further  support  ot  arguments  and 
aotfanrit^.  The  judgment  ot  the  dtsferlet 
ooort  touAnued. 


EVERINGHAM  et  tU.  V.  tiBB. 
(Supreme  Ctmrt  of  Iowa.   Oct  84, 1889.) 

EtIDBIIGB— COMFBOiaBS. 

1.  In  a  Buit  for  storagQ  of  oorn,  defendant  al- 
leged that  the  com  was  stored  aoaer  a  contract 
with  W.,  who  owned  the  oriba  before  plaintiffs  ao- 
eolred  any  right  thereto.  Held,  that  a  letter  from 
W.f  aothoiiziag  plaintiffs'  agent  to  take  obanfe  of 
his  Affairs,  sell  his  property,  and  pay  his  debts,  19 
days  before  defendant  acqnlred  the  right  of  stor- 
age from  W.,  was  admissiole  in  evidence. 

S.  Where  defendant  pleads  settlement,  and 
^vea  erldenoe  of  an  alleged  settlement  with  ploin- 
tUb*  attorneys,  Irat  there  is  no  evidence  to  show 
that  plaintUn  accepted  the  alleged  compromise,  or 
ratified  the  nnantborixed  act  of  their  attorneys  In 
making  snob  settlement,  a  charge  as  to  the  effect 
of  such  acceptance  or  ratification  Is  error. 

Appeal  from  district 'Ooort*  Story  oonnty; 
J.  L.  STBTEKSt  Judge. 

Action  at  law  to  recover  for  the  storage  of 
corn.  There  was  a  judgment  upon  a  verdict 
for  defendant.   Plaintiffs  appeal. 

Snton  <fi  JfiUer,  for  appellants.  /.  S. 
Frari§r  and  Ji"iHwo»  <ft  ff^^jmi,  for  appellee. 

Beck,  J.  1.  Tbedefendant  in  bis  answer 
denies  generally  all  allegiitions  of  plaintiffs' 
petition,  and  as  specUil  defense  pleads:  (1) 
That  the  com  was  stored  in  the  cribs  upon 
an  agreement  with  one  WlUiame,  who  whs 
in  the  poeseeaion  thereof,  and  that  the  con- 
tract was  made  and  the  corn  put  in  the  cribs 
before  the  plaintiffs  had  acquired  any  right  to 
them.  (2)  That,  plaintiffs  having  made  a 
claim  for  the  stor^e  of  the  corn,  defendant 
settled  with  plalutift*  in  full  therefor.  From 
this  statement  ot  the  answer  it  appears  that 
these  issues  were  presented:  (1)  That  plain, 
tiffs  acquired  no  right  to  the  crib,  and  defend- 
ant acquirwl  the  right  thereto  from  Williams. 
(2)  Defendant  settled  with  plaintiffs  for  his 
claim  arising  out  of  the  use  of  the  crib. 

2.  The  plaintiffs  offered  to  introduce  in 
evidence  a  letter  from  Williams  to  one  in 
their  employ,  authorizing  him  to  take  charge 
ot  ail  ot  bis  aflaiFi,  sell  off  all  bis  pn^rty. 


and  pay  his  debts,  especially  what  he  owed 
plaintiffs.  Plaintiffs'  employe,  acting  under 
authority  of  plaintiffs,  took  charge  of  Will- 
lams'  property.  This  letter  was  written  19 
days  before  the  time  alleged  in  the  answer  at 
which  defendant  acquired  the  right  to  the 
cribs  from  Williams.  This  letter,  and  other 
evidence  pertaining  thereto,  sought  to  be 
elicited  by  the  plaintiffs'  question,  was  ex- 
cluded. We  think  it  should  have  been  ad- 
mitted. Both  parties  claim  the  crib,  or  the 
right  to  the  possession  thereof,  under  Will- 
iams. It  is  clear  that  the  evidence  irss  per- 
tinent to  thfl  issue,  and  disclosed  facts  which 
would  have  aided  the  jury  in  determining  it. 

8.  The  court,  upon  the  issue  involving  the 
settlement  pleaded,  gave  the  jury  the  follow- 
ing instructions:  "(4)  It  the  plaintiff  au- 
thorized Its  attorneys  or  attorney  to  collect, 
settle,  eompromlse,  oradjnst  its  claim  against 
defoliant,  according  to  their  own  judgment, 
or  if  plaintiff's  attorneys,  without  such  an* 
thority,  went  ahead  and  settled  said  claim,  or 
adjusted  and  compromised  the  same,  and 
plidntlff  aecf^»ted  such  compromise  and  set- 
tlement; or  it  plaintiff,  by  virtue  of  such  s^ 
tlement,  received  any  money  or  property,  and 
appropriated  it  to  its  own  use,— then  plain- 
tiff is  bound  by  every  act  and  promise  wliidi 
his  attorney  made  In  procuring  such  com- 
promise and  setUemmt,  as  much  as  It  plain- 
tiff itaelt  bad  made  sudi  promise  ot  per> 
formed  the  act."  The  authority  ot  the 
plaintiffs*  attorneys  to  make  the  settiement 
is  a  qneati<m  in  dupute.  The  parties  do  not 
agree  as  to  the  taots  disclosed  by  the  record 
on  thUi  pfrint.  There  are  conflbAing  abstracts 
resting  thereto.  We  find  It  unnecessary  to 
resort  to  the  recmd  to  determine  the  dispute, 
as,  tor  errors  in  Uie  instruction  which  we 
shall  now  proceed  to  pcrti^  out,  the  judgmoit 
must  be  reversed. 

4.  We  fall  to  find  a  word  ot  evidence  in  all 
the  abstracts  tending  to  show  that  plalntitts 
accepted  the  alleged  compromise  and  settle- 
ment,  or  did  any  act  which  in  law  wouM  be 
regarded  as  a  ratification  of  the  unauthorized 
act  of  the  attorneys  In  making  the  alleged 
settlement.  Forthls  reason  wethlnk  the  in* 
stf  action  Is  erroneous. 

Other  questions  need  not  be  considered. 
The  disputes  as  to  the  state  of  the  records 
will  cut  no  figure  hereafter  in  the  progress  of 
the  case.  Upon  another  trial  tiie  evidence 
will  be  so  preserved  that  there  can  be  no 
questiun  about  it.  For  the  errors  pointed 
out  the  judgment  of  the  district  court  must 
be  reversed. 


Ellis  tt  al. «.  Bittlbb. 

(Suvreme  Court  of  Iowa.  Oct  S4, 1889.) 

JOPQHBKT  BT  DbTJiITXT— VjlCATIOS. 

1,  A  motion  to  transfer  a  cause  from  the  egnl- 
ty  to  the  law  calendar  was  made  January  2l8t.  It 
was  heard  on  the  momlns  of  January  28d,  and 
sustained  on  the  mornlag  of  the  34th.  On  the  25th 
the  caase  was  reached  for  trial,  and  judgment  was 
rendered  for  plainUffs  in  default  of  an  answer. 
Defendant,  the  same  day,  moved  to  have  tiie  Judg- 
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ment  set  aside  on  an  affidavit  of  his  attorney  that  on 
January  28d  the  attorney  was  called  out  of  town; 
that  he  notified  the  judge  thereof,  and  asked  to  be 
excused  from  attenaanoe:  that  he  did  not  tielieve 
the  canse  would  be  reached  tiiat  tenn;  that,  before 
leaTlng,  he  prepared  an  answer,  a  copy  of  which 
was  attached  to  the  affidavit;  that  he  expected  to 
return  the  evening  of  the  24th,  but  was  delved, 
and  arrived  on  the  25th,  after  jndgment  by  default 
wasrendered.  Held,  that  under  Code  Iowa,  {2518, 
that  provides  that,  where  the  wrong  proceedings 
have  been  adopted,  a  defendant  may  have  toe 
same  corrected  at  or  before  the  filing  of  his  an- 
swer, defendant  bad  a  rigbt  to  a  ruling  on  his  mo- 
tion to  transfer  the  case  before  filing  nls  answer. 

2.  The  affidavit  showed  such  intont  to  appear 
and  defend  on  the  merits,  and  such  diltgenoe  in 
the  preparation  of  the  defense,  as  entitled  defend- 
ant to  have  the  default  set  aside. 

8.  In  a  suit  by  attorneys  for  fees  alleged 
to  be  due  on  a  retaiaer  and  for  services  rendered, 
an  affidavit  of  merits  shows  a  good  defense  wbioh 
•llegea  lliat  defenduitoonBoltea  plaintlfta  for  only 
hall  an  hoar,  never  retained  or  employed  theni, 
and  tendered  them  916  as  payment  for  the  oonsul- 
tation. 

4.  The  affidavit  was  not  insnfflolent  beoanse 
filed  by  the  attorney;  It  appearing  that  he  had 
knowledge  of  the  matters  alleged  ui  the  answer, 
mod  of  the  cause  of  delay  in  filing  it. 

Appeal  from  district  oouzt*  Flojd  oounty; 
John  C.  Shebwih,  Judge. 

Action  to  recover  an  amount  alleged  to  be 
due  by  rtrtue  an  agreement  of  settlement 
for  eexTloeB  lendei-ed  by  [daintlfb  as  attra^ 
neys.  A  judgment  was  rendered  In  fftvor  of 
plaintlffB.  Immdant  appeals. 

ff.  /.  Fitzgerald,  for  appellant.  SttU  A 
Ellis,  for  appellees. 

BoBiHBOH.  J.  The  petition  allwea  ttiat 

gWntiflb  are  attorn^  and  counswuB.  and 
Bve  been  engaged  In  tbe  practice  of  their 
protasioD  at  Charles  Oily  for  more  than  10 
years;  that  about  Febniftry.  1888.  they  were 
retained  by  defendant,  and  employed  by  him 
with  reference  to  a  claim  he  made  against 
one  Griffin,  and  with  reference  to  agreements 
made  and  diffleulties  which  might  arise  be- 
tween him  and  Oriffin;  that  it  was  agreed 
that  tbB  compensation  of  plaii^iffB  should  de- 
pend upon  the  unount  which  should  be  re* 
oeWed  by  defendant  on  his  claim;  that  plain- 
tiftS  spent  a  lai^  amount  of  time  in  iDvesti- 
gating  the  facta  and  the  law  of  the  case, 

Sarsuant  to  their  employment,  and  advised 
Bfendant  as  to  his  legal  rights,  and  as  to  the 
best  methods  to  pursue  in  order  to  procure 
an  advantageous  settlement;  that  defendant 
followed  said  advice,  and  procured  a  settle- 
ment by  which  Griffin  was  to  pay  him  Sl.OOO; 
that  plaintiffs'  services  were  worth  9250; 
that  in  August,  1888,  tliev  demanded  that 
sum  of  defendant;  that  defendant  objected 
to  the  amount  of  ttie  claim,  and  that  it  wan 
finally  agreed  In  Bettiement  that  defendant 
should  pay  plaintiffs  $200  for  their  services. 
On  tiie  15tb  day  of  Januaiy,  1889,  the  peti- 
tion was  attacked  by  motion  filed  by  defend- 
ant. Ttie  motion  was  heard  by  the  court, 
and  taken  under  advisement,  on  the  morn- 
ing of  tlie  17th,  and  overruled  on  the  morn- 
ing of  the  19tb.  On  the  2l8t  day  of  January, 
defendant  filed  a  motion  for  the  transfer  of 
the  cause  from  the  equity  to  the  law  side  of 


the  calendar.  That  motion  was  heard  l^ 
the  court  on  the  morniog  of  the  23d,  and 
sustained  on  the  morning  of  tlie  24th,  day 
of  January.  On  the  next  morning  the  cause 
was  reached  for  trial,  and  defendant  was  ad- 
judged in  default  for  want  of  an  answer. 
The  cause  was  tried  to  the  court,  and  judg- 
ment rendered  in  favor  of  plaintiffs  for  $205 
and  costs.  On  the  afternoon  of  the  same 
day,  defendant  filed  a  motion  to  set  aside  the 
default,  accompanied  by  an  affidavit  and  a 
copy  of  an  answer.  The  motion  was  over* 
ruled.  Defendant  appeals  from  the  order 
overruling  It,  and  from  the  judgment. 

1.  The  affidavit  was  made  by  the  attorney 
for  defendant,  and  shows  that  on  the  even- 
ing of  the  23d  of  January  be  learned  that  it 
was  necessary  for  him  to  go  to  Elma,  in 
Howard  county,  the  next  day,  on  rn^^ent  and 
important  business;  that  he  at  once  called  on 
the  judge  who  was  holding  the  term,  at  his 
hotel,  and  informed  him  that  it  was  neces- 
sary to  go  to  Elma,  as  aforesaid,  requesting 
that  he  be  excused  from  attendance  at  court; 
that  he  was  informed  by  the  judge  that  he 
would  be  protected  so  far  as  it  could  be  done; 
that  he  had  no  reason  to  believe  that  the 
cause  would  be  reached  for  trial  at  tiiat  term, 
and  that  the  court  bad  stated  on  the  morn- 
ing of  the  23d  of  January  that  it  would  not 
be  reached  for  trial  at  that  term;  that  before 
leaving  for  Elma  he  pr^ared  an  answer,  a 
copy  of  which  is  attached  to  and  made  a  part 
of  the  affidavit;  that  he  did  not  file  the  an- 
swer  for  the  reason  that  he  was  awaiting  a 
decision  on  the  motion;  that  before  starting 
for  Elma  he  had  no  reason  to  believe  that  be 
should  not  return  to  Charles  City  on  the 
evening  of  the  24th;  that  he  was  unavoida- 
bly detained  at  Elma  on  that  evening  until 
it  was  too  late  to  reach  Charles  City,  to  which 
he  had  to  drive,  a  distance  of  26  miles;  that 
he  left  Elma  early  the  next  morning,  and  ar- 
lived  at  Charles  City  at  about  11  o'clock  in 
the  forenoon.  It  is  insisted  that  the  MBda- 
vit  does  not  show  due  diligence  on  the  part 
of  d^en^nt,  and  deea  not  excuse  his  default. 
It  is  said  that  the  motion  to  transfer  the 
cause  to  the  law  side  of  the  calendar  did  not 
assail  the  petition;  hence  It  did  not  suspend 
the  necessity  of  pleading.  8ee  Code,  §8  2635, 
2636,  2640.  The  motion  was  filed  under  the 
provisions  of  section  2516  of  the  Code.  That 
provides  that  a  defendant "  may  have  the  cor- 
rection made  bT  motion  at  or  before  the  fil- 
ing of  his  aiwwer,^  where  the  wrong  pro- 
ceedings have  been  adopted.  It  is  dear  that 
defendant  had  a  right  to  insist  upon  a  rnl- 
ing  on  his  motion  before  he  filed  his  an- 
swer; hence  he  was  not  negligent  in  not  fil- 
ing It  until  after  that  ruling  was  made.  Ap- 
pellant relies  in  part  upon  the  alleged  prom- 
ise of  the  judge  to  protect  him  so  far  as  he 
could,  and  upon  the  statement  of  the  court 
tliat  the  case  would  not  be  reached  for  trial 
at  that  term;  but  we  must  presume  that  tlie 
court,  in  ruling  on  the  motion,  considered  all 
matters  of  which  It  had  personal  knowledge, 
and  that,  so  far  as  aach  mattera  may  not 


Digitized  by 


Iowa.) 


SFBINQEB. 


461 


have  becoi  tottj  abowii  by  the  Toeord,  Huj 
tend  to  Bostain  Its  ruling.  -The  coart  knew 
what  it  had  announced  in  regard  to  the  trial 
of  this  cause,  and  what  the  Judge  had  Bald  to 
theatfcoro^to-d^endant;  and  we  must  con- 
clude that  nothing  was  so  announced  or  said 
which  justified  defendant  In  believing  that 
an  answer  would  not  be  required  within  the 
time  fixed  hy  law.  But  the  affldaTit  sbows 
that  the  attorn^  fOr  defendant  was  called 
away  front  court  tm  urgent  and  important 
business;  that  the  motion  to  transfer  to  the 
law  side  of  the  calendar  bad  not  been  deters 
mined;  that  before  he  left  be  prepared  an  an- 
swer, which  set  forth  a  meritorious  defense 
to  most  of  plaintiffs'  claim;  that  when  be 
left  he  expected  to  return  to  Charles  City  In 
the  evening,  when  a  ruling  on  the  motion 
might  be  expected,  and  before  the  case  was 
called  for  trial;  that  be  was  anaToidably  de- 
tained at  Elma,  and  In  consequence  was  not 
able  to  r^ach  Charles  City  until  11  o'clock  of 
the  morning  during  which  the  case  was 
nached  for  trial,  and  default  and  judgment 
were  entered  against  his  client.  These  mat- 
ters euuld  not  have  been  within  the  knowl- 
edge of  the  court.  They  show  an  intent  to 
appear  and  defend  on  the  merits,  and  we  also 
think  they  show  due  diligence  on  the  part  of 
defendant  to  prepare  and  present  bis  defense. 
It  was  within  the  power  of  the  court  to  im- 
pose such  terms  upon  the  setting  aBide  of  the 
default  as  wouH  have  been  Just  to  defend- 
ant, and  as  would  have  protected  the  plain- 
tiffs. We  are  of  the  opinion  that  it  erred  in 
refusing  to  set  the  default  asMe.  See  Code, 
S  2871;  Ordway  v.  Suohard,  81  Iowa,  481; 
Westphal  v.  Clark,  46  Iowa,  264;  Jean  v. 
Hennesay,  74  Iowa,  849. 37  K.  W.  Bep.  771; 
McNulty  T.  Everett,  17  Iowa.  581;  Wishard 
T.  McNeU,  42  N.  W.  iiep.  579. 

2.  It  Is  claimed  that  the  affidavit  of  merits 
was  not  sntBclent.  It  Inoorporated  a  copy  of 
the  answer  which  had  been  prepared,  and 
stated  that  the  all^pitions  of  the  same  were 
true.  The  answer  contains  a  denial  of  all 
averments  of  the  petition  not  admitted,  and 
states  that  defendant  consulted  plaintiffs  for 
about  half  an  hour,  bot  never  sstalned  or 
employed  them  In  regard  to  the  claim  men- 
tioned in  the  petition,  nor  any  other;  that  In 
August,  1888.  be  visited  their  office  to  pay 
for  tlie  consultation,  when  they  demanded  of 
him  •260;  that  he  promptly  refused  to  pay 
that  sum.  and  left  their  uffice.  but  returned 
a  short  time  thereafter,  and  tendered  them 
the  sum  of  015,  which  tender  was  refused ; 
tbac  defendant  has  been,  at  all  times  since 
said  tender  was  made,  ready  and  willing  to 
pay  the  amount  of  the  tender.  We  think  the 
answer  showed  a  good  defense  as  to  the 
claim  of  plaintiff  in  excess  of  S15.  It  not 
only  denied  the  allegations  of  the  petition  so 
tar  as  they  were  not  admitted,  but  set  out 
the  facts  of  the  case  as  claimed  by  defend- 
ant. If  his  claims  are  well  founded,  the 
Judgment  against  him  was  excessive. 

8.  Appellees  object  that  the  affidavit  was 
not  made  by  the  itefendant*  but  by  his  attor- 


ns. The  affldaTit  shows  tiut  the  attorn^ 
fa^  knowledge  of  the  matten  alleged  in  the 
answer,  and  tlwt  he  must  have  had  special 
knowledge  of  the  cause  of  the  delay  in  filing 
It  The  aflBdavit  waa  Uierefore  snffldent. 
Jean  t.  Hennessy.  supra.  Reversed. 


Jaiihet  e.  Sfjunobr  «t  ol. 

(AqnviM  Court  of  Jowa.  Oct  98, 1889.) 
pABTHnSBIF— ZiroiviinTix.  Dhbcs. 

1.  Id  an  sotion  to  racover  for  soods  sold  hy  a 
firm,  where  the  defeoM  Is  that  toe  goods  were 
bought  of  one  memlwr  of  the  firm  as  an  individual, 
and  the  extstenoe  of  ttw  firm  was  proven  with- 
oat  oontradiotion,  It  is  QDneoesearj  to  submit  the 
question  of  ItBezistenoe  to  ttie  Jury. 

3.  Where  goods  of  a  firm  are  taken  to  pay  the 
Indivldoal  debt  of  one  of  the  partners,  the  ared< 
iter  is  liable  to  the  firm  therefor,  unless  It  ^>peaTS 
that  the  other  partner  assented  to  sooh  pajnwntt 
or  ratified  the  aot  after  It  was  dons. 

&.  Where  a  partnership  has  existed  fOr  three 
years  without  any  effort  at  concealment,  It  Is  Im- 
material, in  a  suit  hy  the  firm  to  recover  for  goods 
sold  b7  one  of  the  partners  to  defendant  in  paj> 
ment  of  his  Individual  debt,  that  defendant  had  no 
knowledge  of  the  existence  of  the  partnership. 

Appeal  from  district  court,  Mahaska  coun- 
ty; D.  Rtait,  Judge. 

This  is  an  action  at  law  to  recover  upon  an 
account  for  ground  feed  sold  to  the  defend- 
ants. There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  fduntlff.  Defend- 
ants appeal. 

Liston  MoMillen,  for  appellants.  Bolton 
A  MtCojf,  for  f^>pellee. 

BoTHKOGK,  J.  It  appears  from  the  evi- 
dence that  at  the  time  the  account  accrued  A. 
A.  Paine  ft  Co.,  a  partnership,  were  the 
keepers  of  a  feed  store,  and  that  the  Individ- 
ual members  d  the  partnership  were  A.  A. 
Paine  and  J.  M.  Janney.  pbintiff  in  this  ac- 
tion. W.  W.  Springer  and  C.  F.  WlUard 
were  at  the  same  time  engaged  in  the  busi- 
ness of  importing  and  selling  high-bred 
horses  from  France  under  the  partnership 
style  of  Springer  &  Wiltard.  A.  A.  Paine 
A  Co.  furnished  the  ground  feed  the  value  of 
which  is  in  controversy  in  this  action,  which 
feed  was  consumed  by  the  said  horses.  Some 
time  after  the  account  accrued  the  firm  of 
A.  A.  Paine  A  Co.  was  dissolved,  and  at  the 
dissolution  of  the  firm  the  ground  feed  ac- 
count was  assigned  to  Janney  in  the  settle- 
ment of  the  partnership.  He  brought  this 
action  against  the  firm  of  Springer  ft  Willard, 
and  against  Springer  as  an  individual  mem- 
ber of  the  firm.  The  defendants  claimed 
that  Willaid  bought  the  feed  of  A.  A.  Paine, 
and  paid  him  therefor.  The  real  facts  relied 
upon  as  a  defense  were  that  A.  A.  Paine  was 
indebted  to  Willard  upon  a  promissory  note, 
and  that  Willard  bought  the  feed  of  Paine 
under  the  agreement  that  the  price  of  the 
same  was  to  be  applied  on  the  note  and  in 
payment  thereof.  After  both  parties  had  in- 
troduced their  evidence  the  plaintiff  filed  a 
motion  for  an  order  directing  the  jury  to  re- 
torn  a  verdict  for  the  plaintiff.    The  mo- 
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tion  was  sustained  upon  the  ground  that  an 
agreement  between  WlUard  and  Faine  that 
Wniard  should  purchase  the  feed  and  pay  for 
the  same  by  the  discbarge  of  Faine's  indi- 
vidual Indebtedness,  was  void  as  to  Janney, 
the  other  member  Paine  A  Co.,  unices 
Janney  in  some  way  assented  to  or  ratified 
the  transaction.  We  do  not  understand  tliat 
this  proposition  Is  controverted  by  counsel 
for  appellants.  But  it  is  contended  in  behalf 
of  appellants  that  the  question  as  to  whether 
there  was  such  a  partnership  as  A.  A.  Faine 
A  Co.  should  have  been  submitted  to  the 
jury.  We  do  not  think  this  position  can  be 
sustained.  The  existence  of  the  firm  was 
shown  by  the  testimony  of  these  witnesses, 
and  there  was  no  evidence  to  the  contrary. 
It  is  said  there  was  no  lirm  sign  erected  at 
the  pliice  of  business  of  the  partnership,  and 
that  defendants  had  no  knowledge  of  tlie  ex- 
istence of  the  firm.  This  want  of  knowledge 
and  omission  to  use  a  sign  was  in  no  sense 
conflicting  evidence  upon  the  question  of  a 
partnership  in  £nct.  It  having  been  estab- 
lished beyond  question  that  the  feed  was 
partnership  property,  it  was  incumbent  on 
the  defendants  to  show  that  Janney  in  some 
way  assented  to  the  alleged  agreement  to  pay 
the  Individual  debt  of  I'alne  in  partnership 
property,  or  that  he  (Janney)  in  some  way 
ratifled  the  act  after  it  was  done.  Thomas  v. 
SteUon.  62  Iowa.  537,  17  N.  W.  Rep.  751. 
Tliere  was  no  evidence  of  such  assent  or  rat- 
ification. 

The  only  other  question  necMsary  to  be 
noticed  In  the  case  is  the  claim  of  counsel  for 
appellants  that,  as  they  had  no  knowledge 
that  Janney  was  in  partnership  with  Faine, 
they  had  the  right  to  deal,  with  Faine  as 
though  he  were  the  sole  owner  of  the  feed. 
It  may  be  this  position  would  be  sound  if 
there  were  any  evidence  that  Janney  was  a 
dormant  or  silent  partner.  But  there  is  no 
such  evidence.  The  partnership  existed  for 
some  three  years.  Janney  was  peraonaily 
and  publicly  engaged  in  tlie  business,  and 
his  daughter  was  iMok-keeper  of  the  partner- 
ship. There  was  no  evidence  of  any  act  of 
concealment  of  the  partnership.  It  Is  true 
that  for  part  of  the  time  there  was  no  part- 
nership sign  upon  the  building.  But  there 
was  no  sign  of  any  kind,  and  therefore  no 
effort  to  mislead  any  one  as  to  the  true  rela- 
tion of  the  parties.  We  tliink  that  under  the 
facta  of  the  case  the  question  of  knowledge 
as  to  the  partnership  Is  Immaterial.  In  our 
opinion  the  court  rightfully  directed  a  ver- 
dict for  the  plalntifE.  Affirmed. 


Statb  9.  Cbaio. 
iSupreme  Court  of  Iowa.  Oct,  Si,  1889.) 
Crihisai.  Law— TisTiKOKT  BBPORB  Qbakd  Jdbt 

— iNDIOnCSNT — WlTNESSBS. 

1.  TaBtimony  taken  before  a  grand  Jury  Ib  filed 
la  the  case  when  the  mlnates  thereof  are  given  to 
ttie  clerk  with  the  lodiotanent,  to  be  kept  as  part 
of  the  record,  thoueb  theflliog  is  not  evidenced  bj 
an  Indorsement  with  the  signature  of  the  clerk. 

a.  Code  Iowa,  %  iOO,  provides  tbat  the  clerk,  oa 


the  filing  thereof,  shall  make  oa  the  Mtpearanoa 
docaet  a  memorandnm  of  the  date  of  filing  of  all 
petitions,  pleadings,  "or  paper  of  any  other  de- 
scription In  the  oause ;  and  no  pleading  of  any  de- 
scription Shall  be  considered  as  filed  in  the  oanae" 
nntu  the  memorandum  is  made.  Held  that^  the 
minutes  of  the  testimony  before  the  grand  jary 
not  being  within  the  definition  of  pleadings  in  seo- 
tton  SMS.  the  failure  to  make  a  memorandom  of 
filing  in  the  docket  does  not  deprive  the  state  of 
the  right  to  use  the  witDessea  examined  before 
the  grand  jury  irtien  the  mlnotes  are  filed  with 
the  clerk. 

8.  It  is  not  error  to  examine  wttaesses,  where 
the  minutes  of  their  testimony  before  the  graod 
jury  were  returned  with  the  tndictmeot,  though 
their  names  do  not  appear  thereon. 

4.  Under  Code  Iowa,  %  4491,  providing  that  the 
state  may  call  a  witness,  not  examined  before  the 
grand  jury,  by  serving  defendant  with  a  notice  of 
what  it  expects  to  prove  by  him,  the  state  is  not 
limited  In  its  examination  to  thesubjeat-matter  of 
the  notioe. 

5.  T.  B.  Ross  was  called  as  a  witaeaa,  and  tea- 
tifled  only  to  a  count  charging  sales  to  Burr  Rosa. 
The  name  of  Burr  Ross  was  on  the  Indictment,  bat 
not  T.  B.  Ross.  Held  that,  the  conrt  having  dt 
reoted  a  verdict  for  defendant  oa  that  oooBt,  the 
error  waa  not  pr^adidal. 

ft.  The  fact  that  one  of  the  jurors  during  the 
trial,  in  a  oonversatlott  wltii  a  tidrd  party,  said 
that  no  evidence  had  yet  been  Introduced  tending 
to  convict  defendant,  furnishes  no  ground  of  com- 
plaint by  defeadant,  though  such  ooaduot  Is  rep- 
rehensible. 

Appeal  from  district  court.  Henry  county; 
Charles  D.  Lkooett,  Judge. 

Indictment  for  selling  intoxicating  liquors 
in  violation  of  law.  From  a  judgment  of 
conviction  the  defendant  appeals. 

R.  Ambler  &  Son,  for  appellant.  Jolm  T. 
Stonet  Atty.  Gen.,  and  A.  W.  Kinkeadt  for 
the  State. 

Granger.  J,  The  indictment  contains 
several  counts,  and  each  count  charges  the 
sales  as  having  been  made  by  one  Elijah 
Stearns,  as  agent  for  the  defendant,  and  each 
count  also  charges  the  sates  to  some  partlcu- 
ular  person,  and  several  errors  are  assigned 
as  to  the  proceedings  in  the  district  court. 

1.  Complaint  is  made  that  of  the  witnesses 
used  by  the  state  who  were  examined  before 
the  grand  jury,  some  were  used  without  their 
testimony  having  been  filed  in  the  case,  and 
no  statement  of  the  filing  of  such  minutes 
was  entered  on  the  appearance  docket.  The 
minutes  of  the  testimony  of  such  witnesses 
were  delivered  to  the  clerk  with  the  indict- 
ment, and  kept  there  as  a  part  of  the  record. 
These  minutes  of  testimony  bore,  as  evidence 
of  the  fliing,  a  stamp  impression  with  the 
name  of  the  clerk,  designation  of  oflice  as 
"Clerk,  Henry  County,  Iowa,"  and  over  the 
signature  and  date  were  the  words  "Clerk  of 
District  Court,"and  the  woid  "Filed."  The 
minutes  in  the  appearance  docket  show  the 
filing  of  tlie  indictment,  hut  contain  no  ref- 
erence  to  the  minutes  of  tbetestimony.  The 
points  made  in  argument  are— First,  that 
the  tiling  should  show  the  signature  of  the 
clerk  of  the  district  court ;  and.  esoond,  that 
the  filing  should  be  evidenced  by  an  entry  on 
the  appearance  docket.  Aa  to  the  first  point, 
we  can  say  on  authority  that  the  testimony 
was  hied  when  delivered  to  the  clerk  to  be 
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as  a  part  of  the  record,  md  anoh  filing 
need  not  be  evidenced  by  an  IndorserDent. 
While  the  IniJorsement  fe  adriaable,  it  is  not 
absotntely  required.  State  t.  Briggs.  68 
Iowa,  416,  27  K.  W.  Bn>.  858;  8ame  t. 
Ouisenhause,  ^  Iowa,  227.  As  to  the  sec- 
ond point,  counsel  fOr  appellant  have  not 
favored  us  with  their  reasoning  or  a  refer- 
ence to  authorities;  and  our  reflections  lead 
OS  to  consider  the  effect  of  section  200  of  the 
Code,  where  there  Is  a  failure  to  make  a 
memorandum  in  the  appearance  docket  of 
tlie  01lng  of  such  a  paper.  It  must  be  con- 
ceded that  the  language  of  tiie  section  is 
broad  enough  to  require  the  memorandum 
of  the  filing  of  the  minutes  of  the  testimony, 
as,  after  specifying  pleadings  and  motions, 
It  lias  the  words,  "or  psper  of  any  other  de- 
scription in  the  cause;**  and  then  we  have 
the  words,  "and  no  pleading  of  anydescrlp' 
tlon  shall  be  considered  as  filed  in  the  cause 
*  •  *  until  the  said  memorandum  Is 
made."  Tbemtnutesof thetestimonyarenot 
a  pleading  ot  any  description.  Code,  §  2645. 
This  point  in  the  case  Is  controlled  by  the 
holdings  in  Byington  v.  Moore,  62  Iowa,  470, 
17  W.  Hep.  644.  and  Boyer  v.  Foster,  62 
Iowa.  821. 17  K.  W.  Hep.  516.  The  failure 
to  make  the  memorandum  In  tiie  appearance 
docket  does  not  deprive  the  state  of  the  use 
of  the  witnesses  examined  before  tlie  grand 
jury,  where  the  minutes  are  filed  with  the 
elei^. 

2.  Certain  witnesses  whose  names  do  not 
appear  on  the  indictment  were  examined  in 
the  trial  for  the  state,  and  appellant  urges  the 
point  as  error.  The  rainot^  of  their  teetl- 
mony  were  returned  by  the  grand  Jury  with 
the  indictment.  The  indictment  was  not  as- 
sailed because  of  this  defect.  It  was  not  er^ 
ror  to  permit  the  examination  of  witnesses. 
State  v.  Fowler,  52  Iowa,  103.  2  N.  W.  Bep. 
983;  State  v.Flynn,  42  lown,  164. 

8.  The  state,  desiring  to  use  a  witness  not 
examined  befure  the  grand  jury,  served  no- 
tice, under  the  provisions  of  Code,  §  4421, 
that  It  would  introduce  one  Broadwell,  and 
prove  by  him  tbat  he  saw  Stearns  pay  over 
to  defendant  money  in  Brazelton  House,  etc. 
Afterwards  the  state  recalled  tile  witness, 
and  examined  him  as  to  receiving  beer  and 
whisky  from  defendant ;  and  defendant  urges 
that  the  state  should  have  been  confined  in 
the  examination  to  the  subject-matter  of  the 
notice.  Wtien  such  a  witness  Is  to  be  used, 
the  law  requires  that,  among  other  things, 
the  defendant  shall  have  notice  in  writing  of 
the  substance  of  what  the  state  expects  to 
prove  by  him;  and  we  are  not  advised  of  a 
different  object  of  such  a  notice  tlian  for  the 
minutes  of  the  testimony  to  be  flied  where 
the  witness  is  examined  before  the  grand 
jury.  In  the  latter  case  the  law  requires 
"the  minutes  •  •  •  of  the  evidence  giv- 
en before  it"  to  be  taken  and  presented  with 
the  Indictment  to  the  court,  and  to  t>e  kept 
as  a  record.  Code,  §§  4275,  4293.  In  such 
a  case  the  state  is  nut  limited  in  its  exami- 
nation to  the  points  that  appear  in  the  reported 


minutes  of  the  evident,  but  may  examine  as 
to  otlier  material  matters.  State  v.  McCoy, 
20  Iowa,  262;  Same  v.  Ostrander,  18  Iowa, 
435;  Same  v.  Bowers,  17  Iowa,  46,  We  see 
no  reason  why  these  authorities  should  not 
control  the  question  undra  consideration,  and 
following  them  we  think  the  court  did  not 
err  in. admitting  the  testimony. 

4.  One  T.  B.  Boss  was  examined  as  a  wit- 
ness for  the  state.  The  name  "Burr  Boss" 
WM  on  the  indictment,  but  not  T.  B.  Boss. 
One  count  of  the  indictment  chained  sales  to 
Burr  Ross,  and  the  testlmmy  of  T.  B.  Boss 
was  as  to  th^  count  of  the  Indictment,  and 
no  other.  The  court  afterwards  instructed 
the  jury  to  find  for  defendant  on  that  oount, 
which  was  done,  and  there  could  be  no  preju- 
dicial error  from  such  a  state  of  facts. 

5.  W.  8.  Browning  was  one  of  the  jurors 
who  tried  the  Indictment,  and  as  to  him 
George  W.  Fluke  filed  his  affidavit  as  follows: 
"That  duri  ng  the  time  said  cause  was  on  trial, 
and  while  it  was  In  progress  of  trial,  on  Sat- 
urday night,  Kovemtter  12, 1887,  at  the  Orand 
Opera  House  in  Mt.  Pleasant,  Henry  coun^, 
Iowa.  I  had  a  conversation  with  said  Brown- 
ing relating  to  said  above-named  case,  then 
on  trial  before  a  jury.  I  am  informed  said 
Browning  was  a  member  of  said  jury.  That 
in  said  conversation  said  Browning  said  to 
me  that  there  had  been  examined  several  wit- 
nesses, and  that  as  yet  there  was  nothing 
said  against  defendant  Craig.  That  witness- 
es had  testified  that  they  had  got  soroetliing 
to  drink  up  there  at  the  Brazelton  House,  but 
that  they  bad  not  got  it  from  defendant  Craig. 
That  said  juryman.  W.  S.  Browning,  and 
myself  convened  for  some  moments  on  tHb 
subject  of  said  trial  then  pending."  This 
conduct  of  the  juror  is  a  ground  of  complaint 
by  tlie  defendant.  That  such  conduct  is  rep- 
rehensible, and  should  promptly  meet  with 
reproof  by  the  oourt  whose  orders  are  vio- 
lated, admits  of  no  doubt;  but  that  the  facts 
furnish  no  reasonable  grounds  of  complaint 
by  the  defendant  we  think  very  clear.  If  the 
remarks  had  a  tt'ndency  to  commit  the  juror 
to  any  view  of  the  cttse,  it  was  favorable  to 
the  defendant.  It  is  said  in  argument  that 
"even  the  look  or  gestures  may  have  Imd  Buf< 
flcient  weight,  unconsciously,  to  turn  the 
mind  eitbertotherigbtortiielefC"  In  view 
of  the  facts  as  they  appear  from  the  affidavit, 
we  regard  such  an  apprehension  more  fanci- 
ful than  real. 

6.  No  specific  complaint  is  made  as  to  the 
instructions  given  or  refused,  and  with  our 
examination  of  the  record  we  think  the  case 
was  fairly  submitted,  and  of  the  guilt  of  the 
defendant  there  is  little  room  for  doubt.  Af- 
firmed. 


Duff  v.  Bazek. 
(Suprente  Court  of  Iowa.  Uok  M,  1889i) 
DissoLUTioH  or  pABTaXBsmp. 

Defeadani,  an  owner  of  a  farm,  teams,  and 
machlDery  for  pressing  hay,  coatraoted  with  one 
Brown,  \>f  wbicli  Brown  was  to  have  the  use  of  the 
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land,  macblnerr,  eic,  and  each  of  the  parUee  to 
have  one-half  of  tiie  net  proceeds.  Tbey  also  dealt 
In  hay  and  coal  and  carried  on  the  bnsmess  in  the 
name  of  B.  &  B.  In  JqIt,  1884,  they  signed  a  no> 
tioe  that  the  firm  of  B.  &  B.  was  disaolTod.  The 
notice  was*  not  published.  The  business  was  aft- 
erwards carried  on  in  the  name  of  B.,  butotberwise 
there  was  no  change  in  the  business  methods. 
Eeld,  tbat  defendant  and  B.  were  partners,  and 
defendant  was  liable  to  one  dealing  with  B.,  after 
the  notice  of  July,  without  any  knowledge  thereof, 
or  of  the  dissolntion. 

Appeal  from  district  court,  Hancock  coun- 
ty; John  G.  Shbrwin,  Judge. 

This  is  an  action  to  recover  the  oontnict 
price  for  certain  bay  in  the  stack,  sold  by  the 
plaintiff,  as  be  alleges,  to  a  partnership  Arm 
of  which  the  defendant  was  a  member.  The 
claim  also  includes  an  item  for  the  boarding 
of  certain  employes  of  the  partnership  while 
engaged  in  pressing  said  hay.  The  defend- 
ant denied  that  he  was  a  member  of  any  part- 
nership as  alleged,  and  denied  that  the  plnin- 
tiff  bad  any  valid  claim  against  him  on  ac- 
count of  said  hay.  There  was  a  trial  to  the 
conrt  without  a  jury,  and  a  Judgment  for  the 
plaintiff.   Defendant  appeals. 

Cummins  <&  Wright,  for  appellant.  Bush 
<ft  Wichman,  for  appellee. 

BOTHROOK,  J.  The  only  question  to  be 
determined  upon  this  appeal  is  whether,  un- 
der the  evidence^  the  court  was  warranted  in 
finding  that  the  bay  was  sold  to  a  partner- 
ship of  which  the  defendant  was  at  the  time 
a  member.  It  appears  from  the  evidence 
that  the  defendant  was  the  owner  of  a  farm 
in  Hancock  county,  which  was  improved  to 
some  extent,  and  upon  which  he  had  teams, 
farming  utensils,  a  bam,  and  machinery  nec- 
essary for  pressing  hay.  In  the  spring  of 
1H83  one  T.  M.  Brown  was  living  on  the 
farm,  and  an  oral  contract  was  at  that  time 
entered  into  between  the  defendant  and 
Brown  by  which  Brown  was  to  have  the  use 
of  tbe  land,  teams,  and  implements,  includ- 
ing the  machinery  Cor  pressing  hay,  and 
to  furnish  all  seed  for  planting  crops,  and  do 
all  the  labor,  and  each  one  of  the  parties  was 
to  have  one-half  of  the  net  proceeds  of  the 
enterprise.  If  this  were  all  of  the  contract, 
there  would  have  been  no  partnership;  there 
would  have  been  merely  tbe  relation  of  land- 
lord and  tenant  between  the  parties.  If  an 
agreement  of  that  kind  were  to  be  held  by 
this  court  to  be  a  partnership  it  would  be  a 
great  surprise  to  thousands  of  landlords  and 
tenants  in  this  state;  but  there  is  evidence 
in  the  case  which  tends  to  show  tbat  more 
than  this  was  contemplated  by  the  parties. 
Baker  was  a  resident  of  the  city  of  Des 
Moines,  and  there  was  some  correspondence 
between  the  parties,  and  he  prepared  a  writ- 
ten contract  and  sent  it  to  Brown.  The 
writing  was  not  signed.  In  the  course  of 
this  correspondence  Baker  wrote  to  Brown 
as  follows,  in  reference  to  the  written  con- 
tract which  Brown  did  not  sign:  **Itwa8not 
intended,  nor  does  it  so  state,  that  the  money 
paid  oiit  for  hay,  for  wire,  for  coal,  etc.,  should 


be  borne  by  you.  Tbe  intention  was  to  make 
it  as  neariy  as  possible  your  labor  doing 
work  against  the  use  of  the  property.  The 
wild  hay,  bought  in  stack  or  otherwise,  I,  of 
course,  would  expect  to  stand  my  part  of 
cash."  It  further  appears  from  the  evidence 
that  both  parties  contemplated  the  purchase 
and  sale  of  hay.  Indeed,  the  evidence  tends 
to  show  that  farming.  In  tlie  sense  of  raising 
annual  crops,  was  but  a  small  part  of  the 
business.  Brown  carried  on  the  business  in 
the  name  of  Baker  &  Brown,  and  the  dealing 
with  the  public  in  that  name  was  open,  and 
witliout  any  concealment.  They  also  took 
up  and  carried  on  the  business  of  dealers  in 
coal  to  a  certain  extent.  In  July,  1884,  there 
was  a  dissolution  of  tbe  partnership  agreed 
upon  between  the  parties,  and  they  signed 
the  following  written  instrument:  *'Brltt, 
July  19,  1884.  Notice.  The  firm  of  Baker 
&  Brown  has  been  dissolved  by  mutual  con- 
sent. [Signed.]  Qeo.  0.  Baser.  T.  M. 
Brown.  "  There  can  be  no  doubt  that  if  the 
plaintiff  had  sold  his  hay  to  Brown  before 
July  19,  1884,  Baker  would  have  been  liable 
for  tbe  purchase  as  a  partner,  Tbe  question 
is,  was  there  such  a  change  in  the  business 
after  that  date  as  to  exonerate  Baker  from 
liability  to  third  persons  dealing  with  Brown, 
without  notice  of  the  dissolution,  or,  rather, 
was  there  evidence  from  which  tbe  conrt 
may  have  fairly  found  as  a  conclusion  of 
law  that  Baker  continued  to  be  liable  as  a 
partner?  Upon  this  question  there  Is  evi- 
dence that  Brown,  after  the  turmal  disso- 
lution, used  his  own  name  in  transacting  the 
buaineas  in  wliich  both  were  interested.  The 
notice  of  dissolution  was  not  published,  and 
the  plaintiff,  when  he  sold  the  bay  for  which 
he  claims  a  judgment,  had  no  knowledge  of 
it.  We  think  it  is  fair  to  say  that  aside  from 
tbe  dropping  of  the  partnership  name  there 
was  no  change  in  the  relation  of  Baker  & 
Brown  towards  each  other.  Brown  testified 
as  a  witness  upon  the  trial  that  the  business 
was  carried  on  after  the  19th  day  of  July, 
1884,  the  same  as  it  was  before,  exoept  that 
tlie  name  in  which  it  was  transacted  was 
Brown,  instead  of  Baker  &  Brown.  The 
plaintiff  testified  that  he  knew  the  name  to 
be  Baker  &i  Brown,  and  that  when  he  sold 
his  hay  he  had  no  knowledge  that  the  part- 
nership had  been  dissolved.  In  our  opinion 
the  court  was  warranted  in  finding  tbat  as 
to  persons  dealing  with  Brown  without  no- 
tice of  tiie  dissolution  of  the  partnenhip. 
Baker  was  liable  the  same  as  if  there  had 
been  no  dissolution.  Counsel  for  the  respect- 
ive parties  have  cited  many  authorities  upon 
the  law  of  partnership.  We  have  not 
thought  it  necessary  to  examine  them,  be- 
cause In  our  judgment  the  rights  of  the  par^ 
ties  must  be  determined  by  tbe  fact  that  they 
regarded  themselves  as  partners  from  the 
nature  of  their  business  relations,  and  that 
no  actual  change  in  their  aflnirs  was  effected 
by  tbe  formal  dissolution.  The  judgment  of 
the  district  court  will  be  affirmed. 
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H083  «.  H0S8  et  ti». 
(Supreme  Court  of  Iowa.  Got  2S,  1889.) 
Canckllahok  or  Dud. 
In  an  action  to  set  a^e  a  deed  as  obtained 
by  fraud  it  appeared  that  tbe  grantor,  who  sued 
by  heroeztfneDd,  was  a  woman  of  7S  years  of  age; 
tut  she  had  made  advaQoee  to  all  of  her  children 
eKoept  defendant  and  three  others;  that  she  pro- 
posed to  convey  to  defendant  80  of  70  acres  of  land 
valued  at  1800,  which  she  owned,  as  an  advance- 
ment, and  to  allow  him  to  use  the  40  acres  on  pay- 
ing rent  therefor  to  her,  that  she  went,  with  In- 
tent to  carry  out  such  understanding,  with  him  to 
a  lawver,  who  drew  a  deed  for  the  whole  70  acres 
to  defendant,  who  gave  back  a  mortngie  for  |000, 
payable  in  10, 11, 18,  and  18  years,  witb  Inteieet  at 
0  per  cent.  At  the  trial  the  mind  of  the  grantor 
was  enfeebled,  which  impairment  had  occurred 
•inoe  tbe  making  of  the  deed.  Bhe  testified  that 
the  tmiaaotlon  was  fair  and  honest,  bat  In^ted 
tiut  she  still  owned  the  40  acres,  and  that  her  son 
was  to  pay  rent  for  It.  Beld,  that  the  conveyance 
ftnd  the  mortgage  back  were  in  pursnance  of  an 
agreemeut  fairly  made,  and  the  traasaotloo  was 
aot  opnreaMve  as  to  the  mother,  and  would  be  up- 
held.  BXCK,  J.,  dissenting. 

Appeal  fmm  district  court,  Hoaaitlne 
oounlr;  W.F.  JiSAMAN,  jDdge. 

ActlODln  'chiineeryto  set  MSide  a  deed  to 
certain  lands  executed  bj  plaintiff's  ward. 
After  a  trial  on  the  merits,  pUintifl's  peti< 
Uon  was  dismissed.  She  now  ^>peal8  to  this 
oonrt 

J,  /.  Ru$$eU,  for  appellant.  Cankad- 
linSf  for  appellees. 

Beck,  J.  1.  The  petition  alleges  that 
plaintiff's  ward  was  75  years  of  Mfte,  and  of 
feebla  bodj  and  ml  nd.  at  the  time  of  the  trans- 
actions whicb  constitute  plaintiff's  oanse  of 
action;  that  she  owned  about  70  acres  of 
land  of  the  value  of  about  $300,  and  that  she 
was  the  mother  of  the  guardian  and  of  the 
defendant  Lev!  Muss;  the  other  defendant 
Mng  his  wife.  It  is  further  averred  that 
defendant  Levi,  through  undne  indaence 
whioh  be  exercised  over  his  mother,  and  by 
unfair  advantage  taken  of  heroonflding  re- 
gard for  him,  and  her  Ignorance,  induced  her 
to  execnte  without  consideration  a  deed  to 
him  for  the  land.  The  defendant.  In  his  an- 
swer, denies  that  he  procured  the  execution 
of  tiM  deed  tlie  means  and  in  tlie  manner 
alleged  in  the  petition,  and  alleged  itwasvol- 
antarlljr  executed  by  bis  mother,  witliont  in- 
ducement on  bla  part,  for  the  purpose  of 
mak  Ing  a  disposition  of  her  property  in  a  man- 
ner btfine  determined  upon  by  lier;  and  that 
she  had  full  capacity  to  execute  tlie  deed,  or 
to  make  other  dtspoiition  vf  her  proper^. 

2.  We  Qnd  from  the  evidence  before  us 
that,  tliough  plaintiff's  ward  was  75  years  of 
age,  she  was  not  nnusufdiyfepble  in  mind  or 
body  for  a  person  of  her  age.  biib  had  a  num- 
ber of  children,  all  oi  whom,  except  defend- 
ant Levi  and  three  others,  reralved  advance- 
ments in  lands  or  money.  Plaintiff's  ward 
pro|iosed  to  conn*;  to  defendant  30  of  the  70 
acres  of  land  owned  by  her  as  an  advance- 
ment to  defendant.  She  also  Intended  to 
lease  the  40  acres  to  htm.  or  permit  him  to 
hold  it  upon  pi^mentof  rent  tu  lier.  She  did 
not  propose  to  omvey  to  him  tbe  40  acres. 
T.48H.w.no.l4— 80 


Having  this  intention,  and  snch  an  under- 
standing with  Levi,  she  went  witb  him  to  a 
iHwyer  for  the  purpose  of  having  proper  pa- 
pers executed  to  carry  out  her  intention.  The 
matter  whs  talked  ^verin  tlie  presence  of  the 
lawyer,  but  what  was  said  Is  not  made  to  ap- 
pear. Tbe  lawyer  has  a  very  indistinct  rec- 
ollection of  tbe  conversation  of  the  parties, 
and  seems  wholly  ignorant  of  their  under- 
standing, as  shown  by  their  conversation, 
had  prior  to  their  coming  to  him.  The  deed 
was  executed  on  that  day,  pursuant  to  the 
agreement  of  the  parties  as  understood  by  the 
lawyer,  and  defendant  on  another  day  re- 
turned and  executed  a  mortgage  upon  40 
acres  of  tbe  land  to  secure  four  promissory 
notes  for  9500,  due  in  10,  11,  12,  and  13 
years,  respectively,  and  drawing  interest  at 
6  per  centum  perannum.  Defendant  declares 
tlmt  tbe  agreement  was  changed  in  the  con- 
versation had  in  the  presence  of  the  lawyer, 
but  the  lawyer  does  not  tmtify  to  such  a 
change.  The  mother,  in  her  evidence,  ex- 
hibits a  strong  bias  for  her  son  Levi,  and  in- 
sists that  the  transaction  was  fair  and  hon- 
est, and  in  accord  with  her  wishes.  But  she 
most  positively  Insists  that  she  still  owns  the 
40-acre  tract  ot  land,  and  that  under  the  ar- 
rangement she  was  to  continue  to  own  it,  and 
faer  son  was  to  pay  her  rent  for  it.  She  in- 
sists that  the  purpose  of  executing  tbe  mort- 
gage was  to  secure  to  her  tbe  title  of  the  40 
Hcies  and  rent  therefor.  At  the  trial  her 
mind  was  impaired  to  an  extent  Justifying 
the  appointment  of  a  guardian  for  her.  This 
impairment  occurred  after  the  execution  of 
her  deed  to  her  son. 

3.  A  majority  of  the  court  think  that  the 
evidence  authorizes  a  conclusion  that  tbe 
deed  by  the  mother  and  the  notes  and  mort- 
gage by  the  son  were  executed  in  pursuance 
to  an  agreement  fairly  made  between  the  par- 
ties, which  is  in  no  degree  oppressive  or  un- 
conscionable as  to  the  mother.  They  there- 
fore tliink  that  the  contract  and  conveyances 
should  be  upheld  and  enforced.  Upon  a  con- 
sideration of  the  evidence  I  reach  a  different 
conclusion.  ]  think  that  the  deed  and  mort- 
gage are  not  In  accord  with  tbe  contract  en- 
tered Into  between  the  mother  and  son,  ana 
that  their  minds  never  met  upon  the  terms 
requiringtheirexecutlon.  Shedldnot,  wl»in 
she  gave  4ier  testimony,  believe  that  she  had 
parted  with  the  title  to  the  land,  or  tlmt  she 
had  ever  assented  to  a  contratd  requiring  her 
to  do  so.  I  need  not  inquire  whether  the 
contract  Is  reasonable  and  eonsdonahle,  as  I 
am  clear  the  mother  never  gave  her  assent  to 
It,  and  executed  tbe  deed  in  ignorance  of  its 
effect.  I  would  reverse  the  judgment  of  the 
district  court;  but,  as  the  otiier  members  ot 
the  oonrt  think  the  other  way.  It  is  affirmed. 


MiNTBON  e.  Lewis. 

(Supreme  Court  of  Iowa.   Oct.  28, 1889.) 
Replevin— EvinsrtCB—lN-sTRUonoxs—DAiCAon. 

1.  in  replevin  for  a  span  of  horses  taken  by 
defendant  on  exeoutimi  against  a  third  peraoa, 
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teatimooy  by  a  witness,  wbo  saw  the  team  Id  de- 
fendant's possession  after  tbe  levy,  that  be  saw 
the  team  hauling  wood,  and  that  it  was  slightly 
biemishedf  and  appeared  to  be  '^solid,  satisfactory 
horses, "  is  admissible  to  show  the  value  of  the 
team,  especially  as  defendant  had  ottered  evidence 
of  the  unsonndnesa  of  tbe  horses. 

2.  The  execation  debtor  waa  in  possession  of 
the  horses  when  levied  on;  the  plaintiff  alleging 
that  be  had  purchased  them  as  piaintifl's  agent, 
with  money  famished  by  the  latter.  Defendant 
alleged  that  pMnUlPB  claim  was  merely  to  idd  the 
debtor  to-eecape  his  creditors.  BelA,  that  it  waa 
proper  to  refuse  to  allow  the  sheriff  to  testify  that, 
when  he  made  the  levy,  and  notified  the  debtor,  the 
latter  said  nothing.  The  debtor  was  not  a  party, 
and  he  bad  not  testified  on  tbe  point,  so  thai  the 
testimony  could  contradict  him. 

a.  During  tbe  examination  of  tlie  execution 
debtor,  he  was  asked  If  he  had  not  had  conversa- 
tions with  a  certain  person,  which  witness  denied. 
On  being  asked,"  Will  yon  swear  positively  to  that  1 " 
tbe  court  said :  "This  is  immaterial,  unlesa  yon 
make  it  an  impeaohtng  question. "  Held  not  prejn* 
dl<dal  error,  we  purport  of  the  remark  being  that, 
with  proper  foundation,  the  conversations  might 
be  proven  or  oonsidered  to  discredit  tbe  witness. 
The  fact  that  the  debtor  was  plaintlfTs  agent  to 
purchase  tbe  team  would  not  make  his  statements 
at  all  times  admlsrible  against  plaintiff. 

4.  The  court  limited  Oia  number  of  witnesses 
In  proof  of  statements  made  by  the  debtor,  and, 
after  defendant  had  used  the  number  limited,  he 
made  an  offer  of  several  more  witnesses  on  the 
same  point.  The  court,  In  overruling  the  offer, 
said:  ''The  puipose  of  this  offer,  I  suppose,  is  to 
save  the  right  the  counsel  thinks  waa  infringed  by 
the  ruling  of  the  court.  It  is  only  a  very  little  mat- 
ter any  way.  •  *  *  The  court  has  the  right  to 
limit  the  number  of  witnesses  on  thattoplo,  and  the 
court  has  exercised  that  right.'*  Held,  that  the 
remark  of  the  court  was  nc«  an  lava^n  of  the 
proTlnoe  of  the  jury  as  to  the  Talne  of  certain  facts 
or  proofs  to  be  considered,  as  It  referred  to  the 
offer,  and  not  to  the  testimony,  or  the  fact  sought 
to  be  established. 

5.  There  was  evldenoe  that  plaintiff  gave  B., 
the  execution  delator,  9900  to  purchase  him  a  team, 
and  that  the  team  in  suit  was  boi^bt  with  the 
money.  Held,  that  It  was  proper  to  Instruct  the 
Jury  that,  if  they  found  that  plaintiff  gave  B.  $300 
to  be  used  lu  tbe  purchase  of  a  team  of  horses  for 
plainOfE,  and  if  they  also  found  that  B.  used  the 
money  in  purchasing  tbe  team  in  Question,  plain- 
tiff was  entitled  to  a  verdict,  even  though  the  Jury 
also  found  that  B.  claimed  that  he  was  purobaa- 
faig  the  team  for  himself. 

0.  As  to  the  value  of  the  use  of  the  team  during 
ttie  time  it  was  detained  bv  defendant,  one  witness 
teetifled  that  the  value  of  an  ordinary  team  was 
$L0O  per  day;  another  that  the  ralue  of  the  team 
In  question  at  the  time  was  nothing.  The  testi- 
.mony  as  to  tbe  team's  capacity  was  conflicting. 
Tbe  Jury,  under  the  direction  of  the  court,  found 
specially  as  to  the  value  of  the  use  of  the  team, 
and  flxed  It  at  $1.06  per  day;  the  damages  for  tbe 
detention  for  a  period  of  about  eight  months  being 
placed  at  «260.40.  Held,  that  the  verdict  was  not 
•xoesslve. 

Appeal  from  district  court,  Mitchell  coun- 
ty; J.  B.  Gleland,  Judge. 

Replevin  for  a  span  of  borses.  The  dis. 
trict  court  gave  judgment  for  the  plaintiff, 
and  the  defendant  appeals. 

L.  M.  Hyco,  tot  appellant.  F,  Coffin, 
for  appellee. 

Ghanoer,  J.  The  plaintiff  and  one  Gel- 
Tllle  are  residents  of  Dukuta.  In  January, 
1886,  Belville  Ciiiiie  from  Dakota  to  Mitchell 
county,  luwa,  and  buuglit  the  team  in  gues- 
tiun.  On  tlie  lltli  uf  February  thereafter 
the  defendiint  cauiied  the  leum  to  be  t»ken 
on  execution  to  aaiiaty  a  judgment  in  ilia 


favor  against  Belville.  The  pUntflTfl  claim 
is  that  he  furnished  the  money  to  Belville  to 
bny  the  team,  and  that  It  was  purchased 
for  him,  and  to  be  taken  to  him  In  Dakota. 
Tlie  defendant's  daf m  Is  that  tbe  team  was 
Belville's,  and  that  the  claim  of  plaintiff  fs 
merely  to  aid  Belville  to  eeoape  his  creditors. 
Thus  tbe  issue  of  the  case  Is  as  to  which 
|)arty  owned  the  team  at  the  time  of  the 
levy. 

1.  One  Hatbaway  was  a  witness  for  de- 
fendant  on  rebuttal,  and  gave  testimony  as 
to  the  team  bflng  worked  while  in  defendant's 
possession,  nfter  the  levy  and  before  the  sale, 
on  the  execution.  His  testimony  was  to  the 
effect  that  he  saw  It  hauling  wood  as  often  as 
three  days  In  a  week,  on  ground  partly  bare, 
— large  loads;  that  the  team  was  slightly 
blemished,  and  appeared  to  be  "solid,  satis- 
factory borses."  A  refusal  of  the  court  to 
strike  out  this  testimony  is  urged  as  error, 
and  tbe  prejudice  claimed  for  it  is  that  it 
likely  affected  the  finding  of  the  jury  as  to 
the  value  of  the  horses.  We  do  not  see  why 
it  was  not  proper  for  tliat  pnrtiose.  Of 
course  the  mere  fact  that  tbe  team  worked 
could  not  have  that  effect,  and  there  was  no 
effort  to  show  the  value  of  th»r  work.  Tbe 
fact  that  it  could  work,  and  tlie  character  of 
work  it  could  do,  would  tend  to  show  some- 
thing as  to  Its  value;  and  particularly  in  this 
case,  where  defendant  had  offered  teatimony 
of  the  tmsoundnesa  of  the  horses.  The  testi- 
mony also  bore  directly  on  Uie  value  of  tite 
use  of  the  team  under  plaintiff's  claim  for 
damage. 

2.  Tlie  sheriff  wbo  executed  the  writ  was 
put  on  the  witness  stand  by  defendant,  lo 
prove  that  when  he  made  the  levy,  and  noti- 
fied Belville  of  the  fact,  Belville  said  nothing. 
The  court  refused  tbe  offer,  and  we  thiuk 
rightly.  Belville  was  not  a  party,  and  be 
had  not  testified  on  tlie  point,  so  that  the  tes- 
timony could  contradict  bim;  and  we  do  not 
see  for  what  other  purpose  it  could  be  admis- 
sible. 

3.  During  the  examination  of  Belville  he 
was  asked  if  he  did  not  have  conversa- 
tions with  certain  parties,  and.  among  otii- 
eis,  one  Katz.  and  the  witness  said:  "Did 
not  have  any  talk  with  Ben  Katz  after  I 
bought  the  team.  Have  no  recollection  of 
any  talk  with  him  at  Dalley's  comer  In  Osage. 
Don'tthinkldld.  Quettion.  Willyouswear 
positively  yon  did  not?  Bp  the  Court.  This 
IS  Immaterial,  unless  you  make  It  an  im- 
peaching question."  It  Is  urged  that  this 
observation  of  tbe  court  was  prejudicial  error, 
and  the  argument  imputes  to  the  observation 
a  meaning  "that  the  different  statements 
proven  to  have  been  made  out  of  court  by 
Belville  could  only  have  tbe  limited  effect  <»F 
his  impeachment."  It  Is  doubtful  if  the 
statement  is  fairly  susceptible  of  so  broad  a 
meaning, — that  is,  it  is  doubtful  if  the  court 
sliould  have  l>een  understood  as  applying  its 
remark  to  more  than  the  last  question ;  and. 
with  the  state  of  the  record,  the  remark,  to 
that  effect,  was  correct,  and  it  may  be  further 
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said  that,  as  to  the  procediDg  teBtfmony*  the 
record  doM  not  show  that  the  conTetsHtlons, 
if  had  with  Belville,  could  have  been  proven 
or  considered  as  against  this  plaintiff.  The 
fact  that  he  was  agent  to  purchase  the  team 
would  not  make  his  stateiuents  nt  all  times 
admissible  against  the  plaintiff.  We  oan  see 
no  prejudice  in  the  remark.  The  purport  of 
the  court's  remark  was  that,  with  a  proper 
foundation,  the  conversations  might  be 
looven  or  consiilered  to  discredit  the  witness. 

4.  The  court  limited  the  number  of  wit- 
nesses ia  proof  of  statements  made  b7  Bel- 
ville to  six.  and  complHint  Is  made  of  this  ac- 
tion bj  the  court.  The  record  furnishes  no 
reasons  for  Imputing  to  this  action  an  abuse 
of  discretion.  That  the  oourt  ma.y  limit  tlie 
namber  of  witnesses  on  any  point  in  the  case 
by  a  reasonable  exercise  of  such  power,  see 
Kesee  t.  Hallway  Co.,  30  Iowa,  78;  Bays  v. 
UerriQg.  51  Iqwa.  2B6,  1  N.  W.  fiep.  558: 
Bays  V.  Hunt,  60  Iowa.  251.  14  K.  W.  Bep. 
785:  Evervtt  v  Bailway  Ckk.  £9  lowa, 

18  17.  W.  Bep.  109.  II  appears  that,  after 
appellant  had  used  the  number  of  witnesses 
allowed  noder  the  limitation,  he  made  an 
iriferof  fuarothenonthesame  pdnt,  which 
offer  was  nCuaed.  and  the  oour^  in  making 
Ita  ruling,  made  this  observation:  **^Tbepur* 
pose  of  this  offer,  I  suppose,  la  to  save  the 
liglit  the  counsel  thinks  was  Infringed 
the  rniing  of  the  oourL  It  Is  oalj  a  very 
little  manner,  any  way.  As  I  understand, 
Uie  court  has  the  right  to  limit  the  num- 
ber of  witnesses  tm  that  t(vlo.  and  the  cooirt 
has  exercised  that  right.  (Overruled  or  de- 
n.iecL  Defendant  excepts.)^  Iheobjection- 
aUe  feature  ttf  the  statement  is  that  it  tends 
to  inrada  the  province  of  the  Jury  as  to  the 
value  <rf  certain  facts  or  proofs  to  be  oon- 
sldered;  and,  if  it  had  been  sidd  to  the  Jury, 
It  would  doubtless  be  reversible  error,  if  It 
should  appear  that  it  bad  refereifte  to  proofs 
in  the  ease.  This  was  an  i^er  to  prove  state- 
ments to  certain  persons  namt^,  after  matdi 
other  proof  on  the  same  point  had  been  Intro- 
duced i  Kod  the  precise  point  the  oourt  was 
oonsMerlng  ms  the  refusal  ot  addiUoDal  ev- 
Idenoh  and  it  is  not  unreasonable  to  think 
that  the  remark  of  the  oourt  was  Intended 
and  understood  as  referring  to  the  offer,  and 
not  to  the  testimony  In  the  case,  or  the  faet 
sought  to  be  established.  In  fa^  It  is  our 
duty  to  so  construe  the  remark,  unless  the 
contrary  appears.  -In  any  event,  under  the 
state  of  the  record,  we  do  not  think  there  was 
prejudicial  error  In  the  statements  by  the 
court. 

5.  Appellant  asked  certain  instructions, 
whicli  were  refused,  and  in  aigument  the 
correctness  of  such  instructions  are  not  ques- 
tioned; but  it  is  urgml  IhHt  they  are  sulntan- 
tially  embodied  in  those  given  by  the  court, 
and  we  think  the  view  of  appellee  in  this  re- 
spect la  correct.  It  Is  true  the  instructions 
asked  elaborate  the  rules  stated  to  a  greater 
extent;  but  we  think  those  of  the  court  state 
the  law  with  sutttcient  cletirness  to  be  a  safe 
guide  to  the  jury  under  the  testimony.  A 


brief  statement  will  illustrate  the  difference 
to  some  extent  between  the  instructions  asked 
and  given:  The  refused  instruction  states 
that  it  is  not  necessary  to  establish  fraud  by 
direct  proof,  but  that  it  may  be  shown  by  cir- 
cumstantial evidence,  etc..  the  correctness  of 
which  could  not  be  questioned.  Now  the 
question  of  fraud  Is  the  turaing-pointin  the 
case.  The  testimony  In  the  main  was  directed 
to  that  question.  In  fact  it  was  all  directed  to 
thut,  barring  that  upon  the  question  of  value 
of  the  team  and  the  damage.  The  question 
was.  for  whom  was  the  team  bought  ?  Tlie 
court  submitted  the  question  on  the  evidence 
in  the  case,  a  part  of  which  was  circumstan- 
tial and  Ifearing  on  tlie  question  of  fraud,  and 
directed  the  jury  to  find  the  facts  from  the 
evidence.  In  such  a  case  the  jury  must  be 
presumed  to  understand  that  all  the  testi- 
mony tending  to  establish  a  fact  is  to  be  con* 
sidered.  The  circumstantial  proofs  In  the 
case  were  only  applicable  to  the  question  of  a 
fraudulent  combination  between  phiintiff  and 
Belville,  and  we  do  pot  think  the  instructions 
asked  would  have  been  a  better  guide  to  the 
jury.  Flaintiff  a^ues  a  refusal  to  give  his 
second  and  fourth  instructions  asked,  but 
they  do  not  appear  In  the  record,  and  of  course 
we  cannot  consider  tbem. 

6.  The  oourt's  fourth  Instradion  is  com- 
pUiined  of,  and  is  as  follows:  "(4)  If  yon 
And  that  plaintiff  gave  to  W,  li.  BelvIIle  Uie 
sum  of  two  hundred  dollars  as  claimed,  to  be 
by  said  Belville  used  in  tlie  purchase  of  a 
team  of  horses  for  this  plaintiff;  and  if  you 
also  And  that  said  Belville  used  aiUd  moneiy 
In  the  pnrohaae  of  this  team  In  question, — 
then  it  would  be  your  duty  to  find  a  verdict 
for  plaintiff,  even  though  you  should  also 
Qnd  tliat  aald  Belville  claimed  that  he  was 
purchasing  said  teamfor  himself.''  Inargu- 
ment  the  instruction  is  said  to  be  argumenta- 
Uve,  and  that  It  gives  undue  impurtanoe  to 
parUcuhir  facts.  There  is  evidence  that  at 
Aberdeen.  Dak.,  the  plaintiff  gave  to  Belville 
•200  to  purchase  for  him  a  team,  and  that 
the  tMm  in  question  was  bought  with  the 
money,  and  we  think  the  instruction  a  plain 
and  (uvperstatement  to  the  jury  that  It,  from 
the  evidence,  they  believed  such  to  be  the 
fact,  the  team  belonged  to  tlie  plaintiff,  and 
thi^  no  statements  of  BelvlUe  should  defeat 
hla  right  of  recovery.  Tlie  instruction  is  not 
argumentative,  nor  does  it  give  undue  prom- 
inence  to  the  point.  Two  other  Instructions 
tending  to  guard  the  juiy  against  the  plain- 
tiff's being  bound  by  statements  made  by 
Belville,  whether  contradictory  or  otherwise, 
were  given;  but  In  each  Instance  the  Instruc- 
tion is  guarded  with  a  proviso  that  It  b 
only  applicable  if  from  the  testimony  it  ap- 
pears that  plaintiff  furnished  the  money 
with  which  the  team  was  bought.  This  point 
was  a  particularly  promi  nent  one  In  the  case, 
and  it  does  not  appear  to  us  that  it  was  made 
unduly  so.  It  Is  to  be  kept  In  mind  that 
these  alone  are  nut  the  instructions  of  the 
court.  In  the  ninth  instruction  the  jury  is 
told  that  if  the  claim  of  plaintiff  is  false. 
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that  t!ie  team  belonged  to  Belville,  and  that 
the  purchase  was  a  fraud  to  keep  the  proper- 
ty from  the  possession  of  Belvitle.  then  the 
defendant  should  recover;  and  In  the  tenth 
instruction  the  Jurjr  is  told  that  the  plaintiff 
must  recoveron  the  strength  of  his  own  title, 
and  that,  unless  the  plaintiff  has  wtablished 
his  own  title  under  the  evidence,  the  verdict 
must  he  for  the  defendant.  The  case,  under 
the  instructions  of  the  court,  seems  to  have 
been  very  fairly  submitted. 

7.  It  is  urged  that  the  verdict  of  the  jury 
Is  excessive.  A  point  especially  pressed  in 
argument  Is  that  the  viUue  of  the  team  is 
shown  to  be  0195,  and  the  damage  for  deten- 
tion for  a  period  of  about  eight  months  is 
fixed  by  the  jury  at  8260.40.  On  the  ques- 
tion of  damage  the  court  instructed  the  jury 
that,  in  addition  to  the  value  of  the  team, 
"you  are  also  to  assess  such  additional  sums, 
as  actual  damages  for  the  detention  thereof, 
by  way  of  loss  for  its  use,  as  you  find,  from 
ati  the  evidence,  the  same  to  be  established  in 
the  market  where  purchased,  for  such  a  team 
as  this  one  in  question,  and  tn  its  condition  as 
appears  proven.  (Modified  by  adding  from 
datenntll  now.)"  The  instruction  is  quoted 
as  it  appears  in  the  abstract.  No  exception 
was  talEon  to  this  instruction.  In  factlt  is  said 
In  argument,  and  not  di8puted,that  It  was  giv- 
en at  the  instance  of  the  appellant.  It  will  be 
noticed  that  the  instruction  directs  the  dam- 
age to  be  estimated  on  the  value  of  the  use  of 
the  team  from  the  date  of  the  levy  to  the  time 
of  trial.  With  the  instructions  thus  ap- 
proved by  appellant,  it  is  not  for  us  to  pass 
upoA  the  correctness  of  the  rule;  and  the  only 
query  for  us  Is.  does  the  testimony,  under 
the  rule  given,  sustain  the  finding?  The  Jury, 
under  direction  of  the  court,  found  specially 
as  to  the  value  of  the  use  of  the  team,  and 
fixed  it  at  81.05  per  day.  The  testimony  as 
to  such  value  in  that  locality  is  meager.  One 
witness  fixes  the  value  of  the  use  of  an  ordi- 
nary team  at  81.50  per  day.  Another  thinks 
the  value  of  the  team  in  question  at  that 
period  would  be  nothing.  The  testimony  as 
to  the  capacity  of  the  team  for  work  is  con- 
fiicting.  It  is  certainly  of  a  clinracter  to  sus- 
tain the  special  finding.  Appellant  cites  us 
to  the  case  of  Rom  berg  v.  H  ugbes,  (  N  eb. )  26 
K.  W.  Rep.  851.  With  a  different  recui-d  we 
should  be  disposed  to  consider  that  case  with 
other  cases  seeming  to  announce  a  rule  in  con- 
flict with  it.  The  record  of  this  uase  controls 
the  question.  A  rule,  as  given  by  the  court 
and  accepted,  has  been  followed  by  the  Jury, 
and  we  think  It  now  binding  upon  the  par* 
ties.  Attirmed. 


Hepfhbr  «.  Bsouwelzm 
{Su/preme  Court  of  Iowa.  Oct  35, 1889:) 
Spbcial  Vkxdiot— Disectiok  ot  Court. 
Under  Code  Iowa,  S  2808,  providing  that  "In 
all  actions  tbe  jury,  in  their  discretion,  may  render 
a  ffeneral  or  special  verdict. "  the  rendering  a  Bpe. 
'cial  verdict  is  m  the  discretion  of  the  jury;  and  it 
is  error  for  the  court  to  state  to  the  jury  that  no 
general  verdict  need  be  returned,  and  to  direct  a 


special  verdtot  only,  against  the  objeotloiu  of  one 
of  tbe  parties.  Followiog  Schnltc,  Adm'r  v.  Cre> 
m«-.  18  N.  W.  Bep.  GO. 

Appeal  from  district  court,  Buehanao  coun- 
ty; John  J.  Nxt,  Judge. 

Action  upon  a  promissory  note.  The  an* 
Bwer  set  up  that  the  note  was  usniions,  and 
tiiat  815  of  usurious  interest  was  actually 
paid  to  the  plaintiff.  There  was  a  Mai  by 
jury.and  a  verdict  and  judgment  against  the 
plaintiff,  and  he  appeals. 

Woodward  A  Cooh^  for  appellant.  Lake 
A  Htmwm,  for  appellee. 

BoTHROOE,  J.  The  transaction  alleged  to 
be  usurious  originated  with  tbe  execution  of 
a  promissonr  note  by  defendant  to  plaintifl  in 
the  year  1874  for  the  anm  of  ^00.  Pay- 
ments of  interest  were  made  on  this  note 
from  time  to  time,  and  in  1884  a  payment  of 
principal  was  made,  and  a  renewal  note  in 
the  sum  of  8200  was  executed.  This  suit 
was  brought  on  this  lost  note.  The  first 
note  drew  interest  at  the  rate  of- 10  per  cent, 
per  annum.  Tbe  interest  on  Uw  note  In  suit 
was  at  the  rate  of  8  per  cent,  per  annum. 
The  nsury  as  claimed  defendant  consisted 
in  the  all^^  payment  of  815,  or  5  per  cent., 
for  one  year,  at  the  time  the  first  note  was 
executed;  tliat  amount  being  in  excess  of  the 
10  per  cent,  named  in  the  note.  It  la  claimed 
by  counsel  for  appellant  tliat  there  was  no 
evidence  authorising  a  verdict  or  finding  that 
there  was  any  usury  In  the  trsnsaotion.  As 
the  judgment  must  be  reversed  upon  another 
ground,  and  as  the  evidence  may  not  be  the 
same  on  another  trial,  we  do  not  think  it 
pnqiw  to  pass  upon  the  question  as  to  tbe 
suiHclency  of  Uie  evidence. 

2.  The  court  in  its  ohaive  to  the  Jury  di- 
rected them  that  no  genera?  verdict  need  be 
returned,  but  submitted  certain  spedal  inter- 
rogatories* which,  with  the  answers  thereto 
returned  by  the  jury,  were  as  follows:  "(1) 
How  much  is  due  on  the  note  after  deduct* 
ingthepaymentef  Amuwr.  8284.42.  Two 
hundred  and  eighty.four  dollars  and  forty^ 
twocents.  (2)  Do  you  find  that  plaintiff  au- 
thorized O.  Fonda  to  demand  more  than  ten 
per  cent,  per  annum  on  the  debt  in  his  tie- 
half?  A.  Yes.  (3)  Do  you  find  that  the 
makers  of  the  note,  or  any  of  them,  paid  any 
usurious  interest  on  the  note?  If  so,  to 
whom?  A,  Yes;  to  Orville  Fonda.  (4)  Do 
you  find  that  the  plaintiff  ever  received  any 
usurious  interest  on  tbe  note,  knowing  it  to 
be  such?  and,  if  so.  how  much?  A,  Yes; 
fifteen  dollars."  The  plaidtiff  excepted  to 
the  instructions,  and  assigns  the  giving  of 
the  same  as  error.  A  motion  for  a  ne;iiF  trial, 
in  which  it  was  asked  thattbespecialtlndings 
of  the  jury  be  set  aside,  was  overruled,  and 
the  court  renderedjudgment  against  plaintiff, 
and  in  favor  of  the  state  for  the  b«nefit  of 
the  school  fund,  in  the  sum  of  $237.94. 
It  was  held  by  tliis  court  in  Schultz,  Adm'r, 
T.  Cremer,  59  lown,  1B2.  13  W  Rep.  59. 
that  every  party  hiis  a  right  to  a  general  ver- 
dict if  he  demands  it,  and  the  jury  sees  fit  to 
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rentlpr  it,  and  that  it  Is  error  for  tlie  court  to 
direct  a  8t>ecial  verdict  only,  against  the  ob- 
jections of  one  of  the  parties.  The  authority 
for  rendering  a  specifd  verdict  under  section 
2808  of  the  Code  is  left  solely  In  the  discretion 
of  the  jury.  The  question  presented  in  the 
case  at  bar  is  precisely  the  same  as  that  de- 
termined in  the  cited  case.  Havinj^;  reached 
the  conclusion  that  the  j  udgroeut  must  be  re- 
versed for  the  error  above  pointed  out,  it  is 
unnecessary  to  determine  the  appeal  of  tlie 
defendant  from  the  judgment  a^inst  him  in 
favor  of  the  state  for  the  use  ot  the  school 
fund.  Ileveraed. 


Tabosb  v.  Chioago,  M.  &  St.  p.  B.  Co. 

(Supreme  Court  of  Imoa.  Oct.  25, 1889.) 
Pleading — VKRtncAxrON  ov  Codxtib-Claiii. 
Under  Code  Iowa,  S  2669,  providing  that 
"when  any  pleading  la  a  ease  Bhall  be  verlfled  by 
affidavit  all  lubaequent  pleadings  except  demorrer 
■hall  be  verified, "  when  the  petition  is  verified,  a 
oouDter-cIaim  contained  in  the  answer  must  be 
verified,  as  well  as  the  defense  part  of  the  answer. 

Appeal  from  district  coatt,  Chitftuaw 
county;  L.  0.  Hatch,  Judge. 

This  action  was  commenced  in  jusUc6*s 
court  to  recover  the  sum  of  $2A  claimed  by 
plaintiff  to  be  due  on  account.  The  petition 
was  duly  verified.  Defendant  filed  an  an- 
swer which  contained  a  general  denial,  and 
also  a  oounter-claim  for  the  sum  of  9100  al- 
leged to  be  due  defen^t  from  plaintiff. 
The  answer  was  verified  as  to  all  it  contained 
excepting  the  oounteivclalm.  A  motion  to 
strike  the  counterHUaim  from  the  answer,  on 
the  ground  that  It  was  not  verified  as  re- 
quired by  law,  was  sustained.  Proceedings 
in  error  were  instituted  by  defendant,  and 
the  ruling  and  judgment  of  the  Justice  were 
affirmed.   Defendant  appeals. 

J.  W.  Sandusky  and  ifo6Is  A  Vpdsgrafft 
for  appellant.  Springer  A  Clary,  tot  ap- 
pellee. 

BoBiNSON,  J.  The  question  of  law  which 
we  are  required  to  determine,  as  slated  by 
the  trial  j  udge,  is  as  follows :  "  When  the  pe- 
tition is  duly  verified,  and  the  answer.  Uie 
defense  part  of  which  is  also  duly  verified^ 
contains  a  countet-claim  which  is  not  veri- 
fied, and  a  motion  Is  made  to  strike  out  the 
counter-clHlm  becaust*  it  is  not  verified,  should 
the  motion  be  sustained  or  overruled?"  It 
is  contended  hy  appellant  that  the  counter- 
claim constitutes  no  part  of  the  defense  set 
out  in  the  answer;  that  it  is  a  statement  of 
focta,  constituting  a  new  and  distinct  cause 
of  action  in  favor  of  defendant,  which,  hav- 
ing been  filed  before  the  witJidrawal  of  piain- 
tifl's  case,  may  be  prosecuted  to  judgment 
despite  his  objections;  that  it  is  inserted  in 
the  answer  liecause  the  statute  requires  it; 
but  that,  being  a  primiiry  insertion  of  an  in- 
dependent cause  of  action,  it  does  not  fali 
within  the  provisions  of  the  Code  in  regard 
to  the  vcriHcation  of  subsequeiit  pleitdings. 
It  waa  said  in  effect,  in  Freeman  v.  Flem> 


ing,  5  Iowa,  463,  that  a  counter-chiim  waa 
not  a  defense  to  the  claim  of  the  plaintiff. 
The  same  thought  was  expressed  in  Ilavwnod 
V.  Seeber,  61  Iowa.  576.  16  N.  "W.  Rep.  727, 
where  it  is  said  that  "a  defense  denies  the 
right  of  recovery,  and  shows  that  plaintiffs 
never  had  a  cause  of  action,  or  tliat  it  has 
been  discharged  as  by  payment."  but  that  "a 
counter-claim  does  not  deny  the  cause  of  ac- 
tion or  plaintiff's  right  to  recover  thereon." 
We  do  not  question  the  conclusions  an- 
nounced in  those  cases  so  far  as  they  relate 
to  the  matter  under  consideration.  A  coun- 
ter-chiim  will  not  prevent  the  plaintiff  from 
obtaining  full  credit  for  tlie  amount  due  him, 
and  yet.  if  established,  it  affects  his  right  to 
judgment.  In  a  sense  It  Is  a  defense  to  the 
action,  and  a  plaintiff  would  not  be  entitled 
to  judgment  because  the  cause  of  action  set 
out  In  his  petition  is  not  denied  If  a  counter- 
claim be  pleaded.  Town  v.  Bringolf,  47  Iowa* 
133.  Section  2669  of  the  Code  contains  the 
following  provision :  "  When  any  pleading  In 
a  case  shall  be  verified  by  affidavit,  all  subse- 
quent pleadings  except  demurrers  shall  be 
verified  also. "  The  Code  expmsly  provides 
that  an  answer  may  contain  **a  statement 
of  any  new  matter  eonsUtutlng  a  counter- 
claim,"  and  tMat  a  defendant  may  aet  fortli 
In  hta  answer  as  many  oausee  of  counter^ 
claim  as  he  may  have.  Section  2655.  An 
answer  need  contain  nothing  but  a  counter- 
claim. The  chief  object  of  a'pliUntiff  in  re-  . 
quiring  the  verification  of  the  answer  is  to 
prevent  the  pleading  of  false  olainu  and  the 
making  of  sham  defenses  for  the  purpose  of 
delay,  and  the  reason  for  requiring  the  'veri- 
fication of  a  counter-claim  in  such  a  case 
would  be  as  strong  as  it  would  for  the  verifi- 
cation of  any  other  part  of  the  answer.  In 
this  case  the  answer  was  a  subsequent  plead- 
ing within  the  meaning  of  the  statute,  and 
the  counter-claim  was  a  pait  of  it.  The  peti- 
tion having  been  verified,  the  statute  made 
It  necessaiy  that  the  answer  should  be  veri' 
fied  as  to  all  its  parts.  Hence  the  oounter- 
daim  was  properly  stricken  out  for  want  at 
vorlflcation.  The  conclusion  we  reach  in  this 
t-ase  is  not  in  entire  harmony  with  that  an- 
nounced in  Innes  t.  ^rysher,  9  Iowa,  296, 
but  we  are  of  the  oi^nlon  that,  so  far  aatiwre 
is  cquflict,  the  conclusion  we  now  reiioh  is 
supported  by  reason,  and  is  required  by  ex- 
isting statutes.  The  judgment  of  the  dis- 
trict court  is  affirmed. 


Kettle  Bite&  B.  Co.  t.  Eastbbm  Br.  Co. 

et  aL 
• 

{Supreme  Court  of  MinneaoUu   Oct  4, 1889.) 

KaILROAD  Coifri.ITIBS— CONTRICT  TOB  RlORT  OV 

Wat — CovasANTS  Runnino  with  tbb  Land. 
1.  An  agreement  which,  b7  Its  terms,  gives  the 
ezolnslve  right  of  way  to  a  railway  corporation  in 
or  through  a  certaio  tract  of  land,  In  so  far  as  it 
attempts  to  exclude  other  railway  corporations 
from  acquiring  a  right  of  way  over  the  same  tract, 
upon  land  not  appropriated  or  required  for  its  use 
by  the  ooveiuuitee,  la  against  pubUo  poUqjr,  and 
void. 
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9.  A  third  party,  not  Interested  in  Ian  da  taken 
for  a  right  of  way  by  a  railway  company,  cannot 
raise  the  objection  that  the  corporation  has  no 

Ewer  under  its  charter  to  acquire  the  spedflo 
ids  for  railway  purposes. 
8.  Where  land  is  taken  for  Its  use  by  a  railway 
oorporation  having  the  right  to  ezerctsa  the  power 
of  eminent  domain,  the  question  whether  the  use 
is  pnblio  or  nriTate  depends  upon  the  right  of  the 
pnbUo  to  useHhe  road  and  to  require  the  oorpora- 
tion, as  a  common  oarrlar,  to  transport  f  r^bt  or 
passengers  over  the  same,  and  not  upon  the  amount 
of  business. 

4.  A  covenant  by  a  land-owner,  by  which  he 
agrees  that  the  products  of  a  stone-quarry  shall 
be  transported  to  maricet  ezoiusiTely  orer  one  line 
of  railr(Mul,  is  not  kooTOnant  real*  and  does  not  run 
with  the  land. 

5.  A  purchaser  is  bound  to  inonire  Into  the  ti- 
tle of  his  vendor,  and  is  affected  with  notice  of  any 

aultiee  which  appear  upon  the  same.  And,  In  eq- 
Ij,  covenant*  relating  to  land  or  Ita  mode  of  use 
or  enjoyment  are  frequently  enforced  ag^nst 
grantees  with  notice,  though  there  Is  no  privity  of 
estate,  and  they  are  not  sui^  as,  In  strict  legal  con- 
templation, run  with  the  land.  But  they  must  be 
such  as  relate  to  or  concern  the  land  or  its  use.  It  is 
not  enough  that  a  covenant  afFecta  the  use  of  the 
land  or  its  mode  oi  enjoyment  in  a  collateral  way. 

8.  The  class  of  covenants  falling  within  the  eq- 
uity rule  considered,  and  held  not  to  include  an 
agreement  for  the  eicclu^ve  transportation  of  the 

grodnots  of  land  by  a  railway  oompuiyflKfeended 
t  or  buUt  over  it. 
(SvUalnu  by  the  Court.) 

Appeal  tnm  district  eouit.  Fine  county; 
HoClubr,  Judge. 

Lutk  <ft  Sunn  nnd  €teo.  L,  Bonn,  for  a|H 
pellants.  Jaa.  8mm,  Jr.,  and  W.  A.  Barr^ 
for  respondent; 

Vahderbttroh,  J.  The  plaintiff  was  In- 
corporHted  under  the  General  Laws  In  1886. 
and,  as  is  alleged,  possesses  the  usual  powers 
and  franchises  of  railway  corporations,  and 
is  authorized  to  build  and  opernta  a  rallwnj, 
with  one  or  more  tracks,  from  a  point  on  the 
line  of  the  St.  Paul  ft  Dulnth  Railroad  in  the 
oonnty  of  Pine,  in  township  ^  north  of 
range  20,  extending  thence  to  a  point  on  the 
right  bank  of  Kettle  river,  in  the  same  town- 
ship, with  extensions  to  reach  any  or  all  in- 
dastries  that  are  or  may  be  hereafter  eatab- 
lisbed  in  SHid  township,  and  localities  adjoin- 
ing the  same,  with  all  necessary  and  conven- 
ient tracks,  side  tracks,  or  track  extensions, 
grounils.  etc..  and  with  the  right  to  locate  a 
branch  southerly  to  another  point  on  Kettle 
river,  and  another  to  the  east  line  of  the 
state,  with  all  necessary  stde  tracks,  etc.;  it 
being  the  declared -purpose  of  the  company  to 
operate  such  line  or  lines  m  connection  with 
the  St.  Paul  &  Duluth  Kailro<id.  Prior  to  the 
incorporation  of  tlie  plaintitC,  llie  Kettle  Ki  ver 
Sandstone  Company  had  been  incorporated, 
and  had  become  possessed  of  the  title  in  fee 
to  the  lands  in  townBliip42,  which  are  par- 
ticularly described  in  the  complaint,  iind  up- 
on which  are  large  and  valuable  deposits  of 
merchantable  sandstone,  which,  it  is  Hlleged, 
could  not  be  quarried  and  transported  to  mar- 
ket without  the  construction  of  a  railroad  to 
reach  the  same;  and  thereupon  negotiations 
for  such  purpose  were  entered  into  between 
the  plaintiff  and  the  sand»tone  company, 
which  finally  resulted  in  the  execution  by  tliem 


of  the  following  indenture,  with  mutualcoT- 
enants,  and  which  forms  the  basis  of  this  aty- 
tlon: 

"This  Indenture,  made  and  concluded  this 
first  day  of  Kovember,  1887.  by  and  between 
the  Kettle  Biver  Sandstone  Company,  a  cor- 
poration existing  in  the  state  of  Minnesota, 
party  of  the  Qrat  part,  and  the  Kettle  Blver 
Railroad  Company,  also  a  oorporation  exist- 
ing in  said  state,  party  of  the  second  part, 
witnesseth :  That  wbw^,  the  Hiat  party  !■ 
the  owner  in  fee^imple  <tf  the  following  real 
estate  situate  in  Uie  county  of  Pine  lukl  stst* 
of  Minnesota,  described  as  follows,  to- wit: 
The  south-west  quarter,  and  the  eouUi  half  ot 
the  north-west  quarter*  and  Vba  aoutb-weit 
quarter  of  the  north-eaat  quarter,  and  tha 
north-west  quarter  cX.  the  south-east  quarter, 
of  section  three.  (8;)  also  the  east  half  of  the 
north-west  quarter,  and  tha  east  bait  of  the 
south-west  quartar,  and  tha  west  half  fA  the 
south-east  qnartw,  and  the  lonth-east  quar* 
ter  of  the  north-east  quarter,  of  section  ten, 
(10;)  andthenorth-westquarterofthenortb- 
east  quarter,  and  the  north-weat  quarter  of 
the  aonth-eaat  quarter,  and  the  west  haM  of 
the  South-west  quarter,  and  the  north-east 
quarter  of  the  south-west  quarter,  and  ao 
much  of  the  east  halt  of  the  north-west  quar- 
ter of  section  fifteen  (15)  aa  Is  not  included 
or  embraced  In  the  lown-site  of  Sandstone,  as 
the  same  Is  aurveyed  and  platted,  and  tiie 
plat  thereto  recorded  in  the  office  of  the 
register  of  deeds  of  Pine  county,  —  all  In 
township  forty-two  (42^  north,  of  range 
(20)  west,  aocording  tu  tne  government  sur- 
vey thereof;  upon  which  premises  the  said 
second  party  has,  for  the  purpose  of  afford- 
ing railroad  facilities  for  the  said  first  party, 
constructed  Ita  line  of  railroad,  extending 
from  a  point  of  junction  with  the  main  line 
of  the  St.  Paul  ft  Duluth  Railroad  Company, 
in  section  eighteen,  (18.)  in  said  township 
and  range,  in  said  county  of  Fine,  to  a  point 
on  or  near  the  right  bank  of  Kettle  river,  in 
said  section  ten,  (10.)  town  and  range  afore- 
said, with  side  tntcks  and  other  railroad 
structures  in  and  ut^>on  the  premises  of  the 
said  first  party,  above  described,  so  as  to 
afford  facilities  for  the  transportation  ot 
sandstone  from  the  quarries  of  said  first 
party  now  opened.  And  whereas,  the  prin- 
cipal value  of  the  lands  and  premises  of  tlie 
said  first  party  hereto  consists  of  large  and 
valuable  tleposits  of  marketable  sandstone^ 
and  it  Is  desirable  for  the  said  first  party  to 
secure  the  present  and  additional  facilities  to 
transport  ita  maiitetable  stone  from  •  said 
quarries,  atfd  other  points  of  said  prerblses. 
by  having  the  second  party  extend  its  tracks 
and  other  connections  from  time  to  time,  as 
hereinafter  specifically  provided;  and  such 
quarries  may  be  opened  and  worked  upon  said 
real  estate;  and  in  consideration  thereof,  and 
to  secure  the  said  second  party  the  riglit  of 
way;  and  the  right  of  transporting  all  of  the 
said  stone  over  its  said  line  of  railroad  and 
extensions,  upon  the  payment  to  said  second 
party,  its  lessees,  successors,  and  assigns,  of  a 
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reasonable  compensatfon  for  transporttngthe 
same:  Now,  therefore,  the  said  drat  party, 
in  consideration  of  the  premises  aforesaid,  and 
of  one  dollar  to  it  paid  hy  the  said  second 
party,  the  receipt  whereof  is  hereby  acknowl- 
edged, does,  by  these  presents,  grant,  bar- 
gain, sell,  and  convey  to  said  second  party, 
"^its  suecessors,  lessees,  and  assigns,  forever, 
so  much  of  said  real  estate  and  premises  as 
may  be  -necessary  and  convenient  for  the 
maintenance  and  operation  of  its  line  at  rail- 
road as  the  same  is  now  constructed,  or  as  the 
said  Becond  party  may  hemfter,  from  time 
to  time,  desire  to  relocate  and  construct  tlie 
same,  with  all  the  necessary  or  convenient 
buildings,  depots,  engine-hopses,  waters 
tanks,  turiHtablfls,  and  other  straoturefl, 
with  all  necessary  and  oonventent  tam-outs, 
yards,  and  side  traeka;  and  also  to  construct 
thereon,  and  forever  maintain  and  operate,  a 
line  of  railroad  from  some  convenient  point 
on  its  said  main  line,  to  be  selected  by  said 
second  party;  running  thence  to  a  point  on 
the  west  bank  of  Kettle  river,  in  said  section 
ten,  (10;)  with  all  such  portions  of  said  real 
estate  as  said  second  party,  or  Its  successors 
and  assigns,  may  require  for  additional 
backs,  side  tracks,  depots,  and  standing 
ground,  and  other  structures,  at  such  point 
and  localities  us  said  second  party  or  its  suc- 
cessors may,  from  time  to  time,  select  or 
designate.  And  also  grants  to  said  second 
party,  its  succeuois  or  assigns,  the  exdustve 
right  of  way,  for  railroad  purposes,  of  each 
reasonable  widtli  as  said  second  party,  from 
time  to  time,  require  and  designate,  so  as  to 
extend,  operate,  and  use  the  same,  so  as  to 
reach  lUl  stone^uarrles  that  may  hereafter  be 
opened  or  woned  at  any  point,  place,  or 
locality  within  the  limits  of  the  real  estate 
hereinbtfore  first  described,  and  to  connect 
socb  toaek  or  tracks  with  the  tracks  now  or 
hereafter  to  be  constructed  by  said  first  party, 
with  tlie  light  also  to  bridge  Kettle  river  at 
such  polntB  ur  places  as  may  be  designated  by 
said  Bm>tid  party  from  time  to  Ume,  in  order 
to  react)  the  quarries  that  may  be  opened  on 
the  ertaterly  side  of  said  river:  To  have  and 
to  hold  the  above-granted  premises,  rights, 
and  privileges  to  the  said  second  party,  its  suc- 
cessors and  assigns,  forever;  subject,  however, 
to  the  riglit  of  tlie  said  (irst  party,  its  succes- 
sors, itsltissees,  and  assigns,  to  quarry  and  re- 
move the  stone  from  said  premises  for  trans- 
portation as  aforesaid;  and  for  that  purpose 
tlie  tracks  of  said  second  party  on  said  prem- 
ises, otiier  than  that  of  its  main  line,  shitll, 
from  time  to  time,  be  adjusted  and  extt^nded  so 
as  to  enable  said  first  party,  and  its  lessees, 
successors,  and  assigns,  to  quarry  and  remove 
stone  from  any  of  said  premises  for  transporta- 
tion as  aforesaid.  And  the  said  second  party, 
for  Itself,  its  successors  and  assigtis.covenants 
with  said  first  party.  Its  successors,  lessees, 
and  assigns,  that  it  will  from  time  to  time, 
as  said  first  party,  or  its  successorsor  lessees, 
shall  open  any  quarry  or  locality  upon  said 
pi-emises  hereinbefore  described,  and  to 
which  said  first  p^irty  shall  properly  grade 


and  provide  a  suitable  road-bed  for  such 
track,  or  its  extension,  the  said  second  party 
will,  upon  reasonable  notice  thereof,  tie,  iron, 
and  operate  such  track  or  extension  in  con- 
nection with  Its  main  or  its  othertracks,  and 
so  from  time  to  time,  as  such  track  extension 
is  graded  and  required,  will  tie,  iron,  and 
operate  the  same  as  above  provided,  and  will 
transport  all  stone  so  reached  by  its  said 
tracks,  when  loaded  upon  its  cars  by  said 
first  party,  its  lessees  or  assigns,  over  lt«  sAld 
line  of  railway,  in  connection  vlth  the  rail- 
road of  the  St.  Faol  A  Dnluth  Railroad 
Company;  and  for  that  purpose  it  will,  upon 
request,  from  time  to  time,  and  within  a  rea- 
sonable time^  furnish  to  s^d  first  party,  its 
successors,  lessees,  and  assigns,  upon  Its  said 
tracks,  convenient  forloading,  all  ears  neces- 
sary for  the  transportation  of  sueh  stone.  It 
Is  further  agreed  that.  In  case  the  said  flAt 
party*  <v  Its  successors,  lessees,  or  assigns, 
shall  constriuit  snitable  railroad  track  or 
trades  from  any  ot  Its  quarries,  or  from  the 
main  or  side  traeks  of  the  said  second  party, 
to  its  dnmpbig  grounds,  for  the  removal  of 
offal  and  nnmarketable  atone  and  other  ma- 
terial, the  said  second  party  vlU,  <m  reason- 
able notice,  furnish  oars  therefor,  and  trans- 
port such  Quterlal,  provided  the  same  Is 
loaded  and  unloaded  by  aidd  first  party, 
or  its  successors,  lessees,  and  assigns,  for 
which  said  transportation  said  second  party 
shall  be  paid  a  reasonable  oompensHtion. 
And  the  wUd.  first  party  covenants,  for  itself 
and  Its  successors,  that  all  maiketable  stone 
hereafter  to  be  quarried,  removed,  and  trans- 
ported by  rail,  from  the  lands  or  premises 
heretubtffore  first  desfflihed,  shall  be  worked, 
quarried,  or  transported  over,  and  in  connec- 
tion with,  the  tracks  of  the  said  second  party, 
and  that  the  track  of  the  said  second  pa^ 
shall  be  extended  to  the  same  as  aforesaid,  so 
as  to  secure  to  the  said  second  party,  and  Its 
saocessors  and  assigns,  the  excloslre  right  to 
transport  the  same  ui'...ii  the  terms  and  con- 
ditions aforesaid.  It  is  further  expressly  and 
mutually  agreed  and  covenanted  that  all  and 
singular  the  grants  and  provisions  herelnbe* 
fore  set  forth  shall  be  and  continue  to  be 
binding  and  obligatory  upon  the  respeoUve 
parties  hereto,  iheir  respective  successors, 
lessees,  and  assigns." 

This  instrument,  duly  executed  and  ac- 
knowledged by  both  parties,  was  recorded  in 
the  otfictt  of  the  register  of  deeds  of  Pine 
county,  where  all  the  landa  lie,  on  Novem- 
ber 26,  1887.  And  it  also  appears  that  the 
plaintiff  has  constructed  its  line  of  road  from 
a  point  on  the  main  line  of  the  St.  Paul  ft 
Duluth  Railroad,  through  several  sections, 
into  and  through  seveml  subdivisions  of  sec- 
tion ten,  (10.)  in  township  42,  with  an  ex- 
tension and  spur  track  In  and  through  the 
stone-quarries  referi-ed  to,  and  with  proper 
side  tracks,  so  as  to  accommodate  the  busi- 
ness thereof,  and  "transport  all  stone  and 
other  freights  requiring  transportation  over 
its  said  road  and  Its  connections."  The 
plaintiff  also  alleges  that  it  has  fully  kept  tlia 
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agn>ement  on  Its  part,  and  fnrnlahed  all  nec- 
essary cars  and  rolling  stock,  and  transported 
the  stone  quarried  on  the  premises,  and  has 
procured,  "from  its  connection  with  the  St. 
Paol  A  Diilath  RHilroad  Company,"  the  per- 
petual right  to  transport,  or  have  transported, 
all  stone  quarried  or  to  be  quarried  upon  said 
premises,  from  the  quarries  aforesaid,  to  St. 
I'aul,  Minneapolis,  Stillwater,  and  all  other 
points  and  connections  rrached  by  said  lines 
of  railway  of  said  St.Faul*Duluth  Bailroad 
Company,  at  and  for  a  reasonable  compensa- 
tion." It  also  appears  that  the  right  of  way 
through  certain  portions  of  sections  10  and  15 
referred  to  in  the  deed  has  been  duly  deslgnat* 
ed  and  appropriated.  The  nudn  line  of  the  de- 
fendant corporation,  EHstern  Railway  Com- 
pany, pnsses  througti  the  N.  E.  ^  of  section 
10.  Subsequent  to  the  record  of  the  indent- 
ure above  referred  to,  and  on  the  30th  day  of 
Kovember,  1887,  the  sandstone  company  en- 
tered into  an  agreement  for  a  lease  of  cer- 
tain of  the  lands  in  question,  owned  by  them 
in  sections  10  and  15,  with  the  defendants 

^  Ring  &  Tubin,  for  the  term  of  10  years,  un- 
der which  tliey  were  to  work  the  quarries, 
and  maricet  stone  quarried  from  the  same, 
for  a  royalty  lo  be  paid  to  the  sandstone 
company,  and  which  lease  "was  made  sub- 
ject to  h11  of  the  rights  and  privileges,  and 
the  said  second  parties  (Ring  &  Tobin)  Jiere- 
to  are  entitled  to  all  the  benefits,  which  may 
accrue  to  either  of  the  parties  hereto,  by  vir- 
tue of  the  contract"  with  the  plaintiff,  being 
the  indenture  referred  to.  The  lease  was  re- 
corded April  17,  1888.  In  the  month  of 
July,  1888.  the  Kettle  River  Sandstone  Com- 
pany conveyed  the  lands,  embracing  the 
quarries  in  question,  by  deed  of  bargain  and 

^  tale  to  a  corporation  known  as  the  "North- 
ern Land  Company."  And  on  the  8th  day 
of  September.  1888,  the  Kettle  River  Sand- 
stone Company,  by  an  instrument  under  seal, 
released  and  discharged  the  lessees.  Ring  & 
Tobin,  from  all  obligations  and  liabilities  un- 
der the  lease  to  them  previously  executed. 
A  tripartite  agreement  bearing  date  August 
20,  1888,  was  entered  Into  between  the 
Northern  I^nd  Company  of  tlie  first  part,  de- 
fendants Ring  &  Tobin  of  the  second  part, 
and  the  defendant  Eastern  RhU  way  Comjiany 
of  tlie  third  part.  Under  tliis  agreement  the 
Northern  Land  Company  leased  to  King  & 
Tobin  lands  in  sections  10  and  15  in  ques- 
tion, thereby  giving  them  the  exclusive  right 
to  occupy  the  leas^  premises,  and  to  quarry 
and  transport  stone  therefrom,  and  to  oper- 
ate necessaiy  machinery  thereon,  for  the 
business  of  quarrying  stone  and  loadingit  un- 

^  to  cars.  And  the  lessees.  Ring  &  Tobin,  on 
their  part,  agree  that  tliey  will  ship  all  stone 
to  be  transported  from  the  demised  premises 
by  the  line  or  lines  of  railway  of  the  party  of 
the  tliird  part,  to  all  points  reached  by  the 
same,  and  beyond  said  lines  will,  so  far  as 
.  reasonable  and  practicable,  ship  said  stone 
over  the  line  of  tlie  St.  Paul,  Minneapolis  & 
Manitoba  Company,  "provided  that  the  fore- 
going covenant  shall  nut  be  binding  until 


said  thtxd  party  shall  hare  ronstnid»d  a  suit- 
able llneofrailway intosai'i  premises."  The 
agreement  also  contains  pruper  covenants  for 
the  grant  of  such  right  of  way  to  the  party  of 
the  third  part,  for  its  tracks,  aa  may  be  nec- 
essary for  its  business  in  connection  with 
such  quarries.  And  the  Eastern  Railway 
Company,  party  of  the  third  part,  covenanta 
and  agrees  to  construct  a  branch  or  exten- 
sion of  its  road  into  and  upon  the  premises 
so  leased,  and  to  transport  all  the  stone  quar- 
ried by  the  lessees  to  points  reached  by  It. 
The  plaintiff  obtained  atemporary  injunction  ^ 
on  the  ground  that  the  defendants  were 
threatening  to  grade  and  extend  the  line  of 
the  Eastern  Railway  over  the  tracks,  prem- 
ises, and  property  of  tlie  plaintiff,  and  to  de- 
stroy the  tracks,  and  divert  and  destroy  its 
business,  and  render  its  line  of  no  practical 
value.  The  facts  as  above  stated  are  sub- 
stantially admitted  by  the  defendants  in  their 
answer,  and  they  admit  that,  at  the  com- 
mencement of  this  action,  the  Eastern  Bail- 
way  Company  was  constructlns  a  railroad 
from  its  main  line  Into  the  said  stone-quat^ 
ries,  upon  the  location  indicated  by  the  map 
annexed  to  the  answer,  for  the  purpose  of 
reaching  the  quarries  in  question,  in  order  to 
transport  over  its  road  the  products  thereof; 
and  that  it  has  acquired  the  right  of  way 
therefor,  by  deed,  from  the  Northern  Land 
Company;  and  they  deny  that  the  construo' 
tion  of  their  tracks  has  or  will  injure  the 
tracks,  side  tracks,  or  property  of  the  pUin- 
tiff,  as  alleged  in  the  complaint;  or  that  the 
construction  of  the  said  road  will  in  any  man- 
ner hinder  or  Interfere  with  the  said  roaid  of 
the  plaintiff,  except  that,  by  legitimate  com- 
petition, the  Eastern  Railroad  expects  to  se- 
cure all  or  a  portion  of  the  trafBc  origindting 
in  the  quarry;  and  they  deny  that  the  East- 
ern Railway  Company  has  graded  or  built  its 
railroad  upon  or  touching  any  property  of 
the  plaintiff.  They  allege  that  only  a  part  of 
Its  proposed  line  has  as  yet  been  built,  and 
that  if  built,  as  proposed,  it  will  touch  the 
track  or  property  of  the  plaintiff  at  one  point 
only,  and  involve  but  one  crossing  thereof, 
and  will  result  in  no  substantial  Injury  or 
inconvenience  to  plaintiff's  property  except 
through  the  diversion  of  traffic. 

1.  The  stipulation  in  the  lease  of  the  sand- 
stone company  to  King  &  Tobin,  which 
makes  the  lease  subject  to  the  contract  between 
plaintiff  and  the  sandstone  company  first 
above  referred  to,  was  binding  only  during 
the  continuance  of  the  lease.  The  plaintiff 
was  not  a  parly  to  it.  and  there  was  no  priv- 
ity between  Ring  &  Tobin  and  the  plaintiff. 
The  lease  might  be  terminated  by  their  fail- 
ure to  comply  with  certain  conditions  therein 
specified,  or  by  the  voluntary  act  of  the  par- 
ties thereto,  as  was  done.  Ring  &  Tobin  as-  *^ 
sumed  no  personal  obligation  or  liability,  and 
are  not  bound  by  the  covenants  in  that  con- 
tract, unless  their  present  lessors,  the  North- 
ern Land  Company,  are  so  bound.  McMil- 
lan V.  Scott.  76  N.  Y.  141-144.  And  upon 
ttiis  point  counsel  do  not  appear  to  disagree. 
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2.  It  will  be  obserTed  that  the  indenture  I 
or  contract  with  the  plaintiff,  which  was 
made,  among  other  tliingfl,  "to  eecare  a  right 
of  way"  for  its  road,  assnmes  to  grant  bo 
much  of  said  real  estate  and  premises  as  ma; 
be ' necessary  and  convenient  for  the  main- 
tenance  and  operation  of  its  line  of  raihoad 
as  is  now  ocHlstructed,  or  as  the  sidd  second 
party  may  hmeafter,  from  time  to  time,  de- 
sire to  relocate  and  construct,  with  all  neces- 
saiy  buildings,  side  tracks,  etc  And  also 
**  grants  to  said  second  party.  Its  suecseaors 
or  aasfgns.  the  exclusWe  right  of  way  for 
railroad  purposes  of  such  reasonable  width 
as  said  second  party  may,  from  time  to  tkne, 
require  and  designate,  so  as  to  reach  all  stone- 
quarries  that  may  hereafter  be  opened  or 
worked  at  any  point  or  place  within  the 
limits  ut  tlie  real  estate  hereinbefore  de- 
scribed.** This  ^nt,  being  in  derogation  of 
oomnion  right,  should  receive  a  strict  con- 
struction :  but  we  think,  taking  the  several 
oovenants  together,  it  was  manifestly  the 
purpose  of  the  parties  to  exclude  other  nUl- 
ways  from  aecees  to  the  quarries,  and  from 
any  share  in  the  transportation  of  the  stone 
qnanried  therein.  But  the  plaintUf  did  not, 
and  could  not,  under  the  terms  oi  its  grant, 
acquire  UUe  to  its  right  of  way,  or  other 
lands  necessary  for  Ua  business,  until  the 
same  was  actually  selected,  located,  and  des- 
ignated. Prior  to  such  location,  its  grant 
was  a  mere  "doat,"  and  no  title  passed  to 
any  deBnite  portion  of  the  premises.  There 
was  nothing,  then,  to  prevent  any  other  rail- 
road company  from  acquiring  by  condemna- 
tion a  right  of  way  over  any  portion  of  the 
territory  in  question  not  already  actually  ap- 
propriated by  Ibe  plaintiff.  The  piainUff  has 
no  ground,  therefore,  upon  w  hich  to  base  legal 
prtKordings  against  tbe  Eastern  Railway 
'Company,  except  for  an  injury  or  intei-fer- 
om-e,  actual  or  threatened,  to  its  right  of  way, 
and  grounds  actually  selected  and  designated 
for  its  use;  for  it  is  not  apparent  that  it 
would  ever  want  tiie  particular  land  taken  or 
occupied  by  ttie  Eastern  Cwnpany.  And,  in 
lespect  to  the  continuance  of  the  injunction 
i^inst  the  latter  company,  this  presents  the 
only  practical  question  to  t>e  considered  here 
on  this  branch  uf  tbe  case.  Tlie  question  as 
to  that  company's  ^'orporate  authority,  under 
its  ctiarter.  to  acquire  a  right  of  way  over 
these  particular  lands  for  a  branch  or  exten- 
sion cannot  be  raised  by  a  tliird  party,  wlio 
baa  no  interest  in  the  land  taken,  and  whose 
legal  rights  are  not  affected.  Should  it  at- 
tempt to  take  or  cross  thts  plaintiff's  right  of 
way  under  condemnation  proceedings,  the 
plaintiff  will  then  be  in  a  position  to  raise 
that  question.  But  neither  of  these  corpora^ 
tions  can  enter  into  a  contract  which  courts 
will  recognize  as  valid  for  such  exclusive 
lights  in  the  territory  in  question  aa  tiie 
plaintiff  claims.  Neither  could  altogether 
exclude  the  other  from  the  premises,  or  pre* 
ven'land  not  already  appropriated  or  shown 
to  be  required  fur  its  own  corporate  use  from 
being  taken  or  acquired  in  any  lawful  way 


by  another  oorporatloii  tos  a  nse  which  Is 
recognlzal  as  publie.  Such  oontracta  are 
againstpublicpoiicy,  and  void.  Qreenh.Fub. 
Pol.  672.  and  cases  dtad;  Transportation  Co. 
V.  Pipe-Line  Co.,  22  W^.  Ya.  626.  It  is  in- 
sisted, however,  by  the  plainttfl,  that  tbe 
proposed  branch  lines  totbeaequarites,  which 
are  the  property  of  private  owners,  are  for 
the  accommodation  of  private  loterestB  only, 
and  not  for  a  public  nse,  and  hence  that  ttie 
power  of  eminent  domidn  cannot  be  exet- 
cisftl;  and  that  the  contract  mast  be  deemed 
to  relate  to  private  interests  only,  and  Is  not, 
thei-efore,  subject  to  this  obligation.  But 
these  corporations  are  each  quoii  publie  cor- 
porations, and  are,  under  their  charters,  au- 
thorized to  exerdse  the  right  of  eminent  do- 
main, and  the  question  whwher  the  use  ia 
publie  or  private  does  not  depeud  upon  the 
amount  of  business,  or  Uie  number  of  per- 
sons wlio  have  ocoiisiun  to  use  either  road, 
but  upon  the  right  of  tlie  public  to  require 
the  corporations  to  carry  their  freight.  De 
Camp  v.  BaUroad  Co.,  47  N.  J.  Law.  47.  If 
all  the  people  have  a  right  to  use  the  road,  it 
ia  a  public  nse  or  interest,  though  the  num- 
ber who  have  business  requiring  its  use  may 
be  small.  Phillips  v.  Watson,  63  Iowa.  38. 
IS  N.  W.  Bep.  659;  Clarke  v.  Blackmar,  47 
N.  T.  156;  Lewis,  £m.  Dom.  §  166.  The 
cases  cited  fully  UiustrHte  and  support  the 
principle,  and*  of  Its  correctness  there  can  be 
no  doubt.  And  it  will  be  time  enough  tu  de< 
termina  the  full  extentof  plaintiff's  rights  in 
the  tract  in  question  when  it  shall  attempt  to 
define  tbe  extent  and  limits  of  the  right  of 
way  )inJ  grounds  claimed  to  be  reasonably 
necessary  fur  Its  use. 

3.  But  the  most  important  question  In  tbe  ^ 
ease  Is  whether  the  burden  uf  the  covenant 
in  the  deed  of  the  sandstone  company,  where- 
by that  company  undertakes  "that  all  mar- 
ketable sandstone  hereafter  to  be  quarried, 
removed,  or  transported  from  the  lands  or 
premises  described  in  the  deed  shall  l>e  worked, 
quarried,  or  transported  over  and  in  connec- 
tion with  the  tracts  of  the  plaintiff."  rests 
upon  the  grantees  of  the  sandstone  company. 
Tlie  parties,  undoubtedly,  have  very  clearly 
expressed  their  intention  that  this  covenant 
should  bind  the  asaignees  and  successors  in 
Interest  of  the  parties.  No  mere  form  of 
words,  however,  is  sufficient  for  such  pur- 
pose; but  the  nature  uf  the  covenant  and  its 
i-elation  to  the  estate  must  he  such  that  the 
law  will  permit  the  intention  to  l>e  effectual. 
Masury  v.  Southwortb,  9  Ohio  St.  348. 
Strictly  speaking,  at  law  there  must  lie  prlv-  *^ 
ity  of  estate  existing  between  the  parties 
when  the  covenant  is  made,  and  it  must  con- 
cern the  land  or  estate.  "The  covenant 
must  respect  the  thing  granted  or  demised. 
When  the  thing  done  or  omitted  to  be  done 
concerned  tbe  lands  or  estate,  that  is  the  medi- 
um which  creates  the  privity  between  the 
plaintiff  and  defendant."  Bally  v.  Wells,  3 
Wils.  29.  It  must  inhere  in  or  be  attached  to 
tbe  land,  or  relate  to  its  mode  of  occupation 
or  enjoyment.   And  it  runs  with  the  land 
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when  elth«  the  liRbillt^  to  perform  It  or  the 
right  to  take  advantage  of  It  passes  to  the  as- 
signee of  the  land.  Savage  v.  Hason,  3 
Gush.  505;  Shaber  v.  Water  Co.,  30  Minn. 
182. 14  N.  W.  Bep.  874.  In  some  cases  cov- 
enants In  respect  to  lands  are  construed  as 
equivalent  to  the  grant  of  an  easement  or 
Servitude,  and  ns  such,  held  to  attach  to  the 
land,  and  run  with  it  regardless  of  change  of 
ownership.  Weytnan  v.  Ringold,  1  Bradf. 
Sur.  54;  Bronson  v.  Coffin,  108  Mass.  175. 
Thus  a  covenant  by  a  railwaj  company  to  keep 
its  right  of  way  fenced,  or  a  covenant  by  an 
adjoining  owner  for  himself,  and  hia  heirs  and 
aasigns,  to  maintain  a  division  fence,  is  con- 
strued to  be  a  grant  creating  an  easement. 
Boyle  V.  Tamlyn,  6  Barn.  A;  G.  329;  Blatn  v. 
Taylor,  19  Abb.  Pr.  230;  Easter  v.  Railroad 
Co.,  140hioSt.  51;  Hazlett  v.8inclair.76 Ind. 
492.  In  Pitkin  v.  Railroad.  2  Barb.  Gh.  221, 
an  agreement  by  the  defendant  with  the  own- 
er of  adjoining  land  to  maintain  a  aide  track 
and  depot  at  a  particular  point,  antl  in  Oil- 
mer  v.  liailroad,  79  Ala.  569,  a  similar  agree- 
ment, wltli  the  grant  of  the  right  to  cultivate 
certain  portions  of  the  right  of  way,  were 
supported  on  similar  grounds;  ihe  chancellor 
saying,  in  his  opinion  in  the  first-named  case, 
^hat  "it  was,  in  substance,  the  grant  of  an 
'easement  or  servitude,  which  was  to  be  bind< 
ing  on  the  property  of  the  railroad  company, 
as  the  servient  tenement  for  the  benefit  of 
the  complainant  and  those  who  should  suc- 
ceed him  in  his  estate."  But  in  any  event 
these  were  covenants  that  could  have  been 
upheld  and  enforced  in  equity  against  all 
suLsequent  purchasers  or  owners  with  no- 
tice. But  the  covenant  under  consideration 
is.  In  substance,  a  traffic  agreement,  giving 
to  the  plaintiff  the  exclusive  railway  trans- 
.portation  of  the  productot  thequarriea.  The 
tracic  had  been  laid  to  the  quarry  when  the 
agreement  was  made,  and  it  contains  pro- 
visions for  its  extension  to  other  parts  of  the 
quarry  at  the  joint  expense  of  the  parties. 
To  secure  this  transportation  was  the  con- 
sideration which  induced  the  plaintiff  to  con- 
struct the  road  and  enter  Into  the  contract. 
But  it  is  not  a  covenant  real,  and  does  not 
run  with  the  land  as  such.  It  is  not  of  such 
a  nature  tiiat  it  can  be  said  to  inhere  in  the 
land,  nor  does  it  ^rant  any  right  or  easement 
therein.  As  respects  the  land,  plaintiff's 
grant  is  limited  to  its  right  of  way,  and  the 
right  to  use  and  occupy  such  portions  ef  the 
premises  as  it  may  require  for  its  business. 
But  it  has  no  easement  in  the  rest  of  the 
premises.  It  Is  to  furnish  track  and  cars  for 
the  transportation  of  stone,  as  it  might,  un- 
der other  circumstances,  to  a  lumber-yard  or 
grain  elevator,  under  a  similar  contract.  11 
has  no  right  to  operate  the  quarry,  and  has 
no  other  interest  in  it.  The  quarried  stone 
is  personal  property  which  the  sandstone 
•conpany  covenanted  should  be  transported 
as  freight  by  plaintiff's  railway.  But  con- 
ceding the  personal  liability  of  that  company 
for  the  violation  of  that  covenant,  it  is  not 
binding  on  tlie  Northern  Land  Company,  or 


its  lessees,  if  It  does  not  run  with  the  land, 
or  does  not  constitute  a  charge  uptm  it.  The 
case  of  Hemingway  ▼.  Fernandez,  13  3im. 
228,  cited  and  relied  on  by  the  plaintiff,  i» 
dissimilar  in  important  parlicnlars.  In  that 
case  there  was  a  lease,  and  a  tenure  was  cr^ 
ated,  and  the  stipulation,  i^reeing  to  trans- 
port all  the  coal  mined  from  certain  land,  and 
to  pay  a  certain  rate  per  ton  for  all  the  coal 
so  conveyed,  was  in  the  nature  of  a  covenant 
for  the  payment  of  rent.  1  Smith,  Lead. 
Gas.  (8th  Ed.)  187. 

4.  The  Northern  Land  Company  acquired 
its  interest  with  noHce  of  plaintiff's  rights ;  for 
it  is  a  general  rule  that  a  purchaser  &  bound 
to  inquire  into  the  title  of  his  vendor,  and  is 
affected  with  notice  of  any  equities  that  ap- 
pear upon  the  title.  Leake,  Com.  1230; 
Hazlett  T.  Sinclair.  76  Ind.  488.  And  hex« 
the  deed  containing  the  stipulation  and  cov- 
enants in  quebtion  had  been  duly  recorded. 
It  is  therefore  very  earnestly  contended  by 
the  plaintiff  that,  since  these  parties  have 
acquired  their  title  and  Interest  with  notice, 
equity  will  not  permit  them  to  evade  the  cov- 
enant in  relation  to  the  transportation,  bufc 
will  enforce  it  by  injunction.  There  Is  a 
growing  tendency  to  incorporate  equitable 
doctrines  with  common-law  rules,  and,  in 
equity^  covenants  relating  to  land,  or  its 
mode>of  use  or  enjoyment,  are  frequently  en- 
forced against  subsequent  grantees  with  no- 
tice, though  there  is  no  privity  of  estate,  and 
t-he  covenants  do  not  strictly  run  with  the 
land.  Mr.  Pomeroy  (3  Eq.  Jur.  §  1^5) 
states  the  rule  broadly  as  follows:  Where, 
in  a  deed,  the  grantor  covenants  concerning 
the  land  or  its  use,  restricting  certain  speci- 
fied uses,  subjecting  It  to  easements,  servi- 
tudes, or  the  like,  and  the  land  is  afterwards 
conveyed,  or  passes  to  one  who  has  actual  or 
constructive  notice  of  the  covenant,  the  gran- 
tee or  purchaser  will  take  the  premises  bound 
by  the  covenant,  and  will  be  compelled,  In 
equity,  either  to  specifically  execute  it,  or 
will  be  restrained  from  violating  it.  It  is 
not  material  whether  the  covenant  is  or  is 
not  one  which  runs  with  the  land.  And  in 
the  leading  case  of  Tulk  v.  Moxhay,  2  Phil. 
Ch.  774,  the  doctrine  is  stated  as  follows: 
"A  covenant  between  vendor  and  purcliaser, 
on  the  sale  of  land,  that  the  purchaser  and 
his  ossijirns  shall  use  or  abstain  from  using 
the  land  in  a  particular  way.  will  be  enforced 
in  equity  against  all  subsequent  purchasers 
with  notice."  Under  this  rule, Covenants 
are  sustained  and  enforced  gainst  assignees 
with  notice  stipulating  for  a  particular  mode 
of  Improvemoit,  occupation,  or  use  of  lands, 
and  it  is  especially  applicable  to  restrictive 
covenants,  thus:  Covenants  in  respect  to  the 
mode  of  building  or  occupying  parts  of  a 
once  common  estate;  certain  stipulations 
made  by  the  owners,  or  In  deeds,  as  to  the 
use  of  ways,  for  light  and  air,  etc.;  reserv- 
ing premises  exclusively  for  dwelling-housee; 
prescribing  manner  of  improvement;  not  to 
carry  on  particular  trades  or  business;  as,  for 
iiistiiuce,  not  to  use  pretuises  for  sale  <ji  ii^ 
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'  toxicflting  Ilqtion.  or  for  an  Inn,  tannery* 

fas-faoose.  eic.  2WB8hb.KeftlI^p.(5thEd.) 
28;  Parker  T.  Nightingale,  6  Allen,  841; 
Barrow  ▼.  Richard,  8  Paige,  861;  Trustees 
V.  Lynch,  70  K.  T.  447 ;  Hodge  r.  Sloan,  107 
K.  T.  244,  17  N.  E.  Rep.  836;  Whitney  v. 
Railroad  Co..  11  Qmj,  359;  Wilaon  v.  Hart. 
L.  R.  1  Gb.  <t63;  Luker  t.  Dennis,  L.  R. 
7  Gh.  Dir.  227;  Town  of  Middleton  v.  New- 
port Hospitid.  jR.L}  15  Atl.  Rep.  8U2;  Elrk- 
patrick  t.  Peshine.  24  N.J.  Eq.  214;  Appeal 
of  St.  Andrew^B  Church.  67  Pa.  St  612;  Talk 
T.  Ifoxhay,  supra..  Snch  prlrileges  or  restrlo- 
tlons,  which  are  sometlfnes  called  equitable 
easements,  servitDdes,  or  amenities,  are  en- 
forced by  injunction  irrespective  of  the  ques- 
tion of  privity  of  estHte,  or  the  nature  of  the 
tenure,  but  they  must  be  such  as  relate  to  or 
concern  the  land  or  its  use  or  enjoyment.  It 
is  not  enough  that  a  covenant  affeets  the  use 
of  land,  or  the  enjoyment  of  an  easement 
therein,  or  the  value  or  profitableness  of  the 
use  thereof.  In  a  collateral  way.  Mayor  v. 
PatUson.  10  East,  130.  Thnt  the  plaintllT. 
as  a  common  carrier,  should  have  a  monopo* 
1y  of  the  transportation  ot  the  freight  to  and 
ftom  the  quarries  is  not  a  privilege  Hffecting 
the  land  of  either  party  to  the  covenant,  ex- 
cept in  a  collateral  way,  though  It  might  very 
seriously  affect  the  amount  and  value  of  its 
frdght  business,  and  have  been  the  chief  in- 
ducement for  constructing  the  road.  In  oth- 
er words,  oquity  followsthelawlnthatit  wUI 
not  enforce  a  covenant  as  against  the  beir  or 
assignee  unless  the  obligation  it  imposes  Is  one 
which  attaches  to  or  concerns  the  land  or  its 
use  or  mode  of  enjoyment.  Noroross  v. 
James,  140  Mass.  192,  2  N.  E.  Rep.  946.  In 
Keppell  v.  Bailey,  2  Mylne  &  K.  517,  the  own- 
ers of  the  Beaufoi-t  Iron-Works  covenanted 
with  the  Trevil  Railroad  Company  that  they 
and  their  assigns  would  procure  all  the  lime- 
stone used  in  their  iron- works  from  the  Trevil 
quarry,  and  carry  it  and  the  product  of  their 
furnaces  over  the  Trevil  Kailroad  to  their 
works,  paying  a  certain  toll  therefor.  The 
Trevil  Ballrc»d  was  constructed  in  reliance 
npon  this  covenant.  The  iron-works  were 
assigned,  and  the  assignees  undertook  the 
construction  of  another  niilroad  to  other 
quarries.  The  suit  was  brought  for  an  in- 
junction restraining  the  owners  of  the  iron- 
works from  using  the  new  road  to  transport 
the  limestone.  The  chancellor  refused  the 
relief  asked,  holding  that  the  covenant,  which 
assumed  to  bind  assigns,  was  eesentially  per- 
sonal in  Its  character.  "There  can  be  no 
harm  In  allowing  the  fullest  latitude  to  men 
in  binding  themselves  and  their  representa- 
tives, that  is,  their  assets  renl  tind  personal, 
to  answer  In  damages  for  breach  of  their  ob- 
ligations." But,  in  respect  to  burdens  or 
servitudes  to  be  imposed  permanently  on  the 
land,  "there  are  certain  known  Incidents  to 
property  and  its  enjoyment,  certain  burdens 
wherewith  it  may  be  affected,  •  •  •  in 
favor  of  persons  other  than  the  owner,  all  of 
which  incidents  are  recognized  by  the  law. 
*  *   *   But  it  must  not  therefore  be  sup- 


posed that  incidents  of  a  novel  kind  can  be 
devised  and  attached  to  property  at  the  ftincy 
or  caprice  of -any  owner."  So  in  Transpor- 
tation Go.  V.  Pipe-Line  Co.,  22  W.  Ya.  supra, 
an  agreement  by  a  land-owner  tba^  products 
of  hu  land  (in  that  ease  oil)  should  be  trans- 
ported exduaively  by  one  company  was  not 
a  real  covenant,  and. would  n<^  be  enforced 
against  subsequent  purohasen  with  notice, 
distinguishing  (page  638  et  seq.)  the  cove- 
nant in  that  case  from  those  which  are  held 
to  create  equitable  easements  or  servitudes 
or  interests  in  land  such  as  to  bring  them 
within  the  equitable  doctrine  of  notice.  K^p- 
pell  T.  Bailey  has,  in  several  instances,  been 
referred  to  in  the  books  as  having  been  over- 
ruled, and  it  is  said  that  the  propositions  of 
the  chancellor  therein  laid  down  are  not  su*. 
tained  by  the  oourts  of  chancery.  Whether 
all  that  said  In  that  case  la  or  Is  not  strict- 
ly accurate  we  need  not  now  consider,  but 
we  are  unable  to  find  that  any  court  has  ever 
undertaken  to  say  that  It  was  not  correctly 
determined.  And,  in  so  far  as  the  applica- 
tion ot  the  equitable  doctrine  Is  concerned, 
we  think  that  the  cases  of  Keppell  v.  Bail^ 
and  Transportation  Go.  v.  Pipe-Line  Co.  are 
not  distinguishable  from  the  case  at  bar. 
And.  referring  to  Keppell  t.  Biiiley»  the 
learned  American  editor  of  Smithes  Leading 
Gases  (volume  1,  p.  I9ii)  says,  justly,  we 
think,  that  "the  covenant  In  that  case  failed 
to  run  with  the  land  not  so  much  because  it 
imposed  a  burden,  or  from  the  want  of  priv- 
ity of  estate,  as  because  the  rights  and  r»- 
strictions  which  are  imposed  on  the  one  hand 
or  conferred  on  the  other  went  beyond  the 
limits  of  any  estate  or  interest  in  land  known 
to  the  law,  or  which  it  will  permit  to  be  In- 
vested with  the  capacity  for  assignment  or 
transfer;  and  sound  policy  will  not  allow  an 
end  to  be  attained  by  a  covenant  which  can- 
not be  directly  effected  by  a  grant."  And, 
as  before  Indicated,  though  a  covenant  Is 
made  by  one  for  himself  and  assij^hs,  yet,  if 
the  thing  to  be  done  is  merely  collater^,  and 
does  not  affect  the  land  Itself,  though  its  use 
or  enjoyment  may  thereby  be  rendered  more 
valuable,  an  assignee  is  not  bound  at  law  or 
in  equity.  Biain  v.  Taylor,  19  Abb.  Pr.  230; 
Mayor  v.  Pattison,  10  East,  130.  The  ten- 
dency of  the  later  decisions,  both  in  this 
country  and  in  England,  is,  we  think,  to  re- 
strict rather  than  to  extend  the  equitat)le 
doctrine  of  notice  we  have  referred  to. 
Brewer  v.  Marshall,  19  K.  J.  Eq.  546;  Trans- 
portation Co. 'v.  Pipe- Line  Co.,  supra;  Nor- 
cross  V.  James,  140  Mass.  192,  2  N.  £.  Rep. 
946;  Haywood  v.  Society,  L.  K.  8  Q.  B.  Div. 
408;  Railroad  v.  Gomni,  L.  R.  20  Ch.  Div. 
562;  Austerberry  v.  Oldham,  L.  R.  29  Ch. 
Div.  750;  Urlgg  v.  Landis,  21  N.  J.  Eq. 
502.  The  order  appealed  from  is  reversed, 
and  the  injunction  direct<>d  to  be  dissolved 
as  to  the  defendants  Ring  &  Tubln,  and  mod- 
iQed  and  limited  as  to  the  Eastern  Railwi^ 
Company  so  as  to  restrain  any  interferenoa 
with  the  lands,  rlglit  of  way,  and  property  of 
the  plaintiff. 
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Laxno  0.  Nelsoh. 
(Supreme  Court  of  Minneaota.  Oct  29, 1888.) 
Tbespass— RtOBTS  or  Bailbb. 
The  actual  possessloD  of  personal  property 
by  a  bailoe  U  sofflcieat  to  saitoui  an  aotion  for  an 
injury  thereto  bj  a  mere  treapa— er. 

.    {SylldbMM  by  the  Court.) 

Appeal  from  munioipal  court  of  Minneapo- 
11b;  Mahonbt.  Judge. 

Action  by  James  B.  Laing  against  O.  B. 
Nelson  for  Injuries  to  personal  property. 
Judgment  for  plftintlff,  and  from  an  order  re- 
fusing new  triHl  defendant  appeals. 

Merrtek  A  Jferrtekt  ftor  appellant.  W.  S. 
Adem9  and  B,  8t,  Julian  Cox,  for  respond- 
ent. 

YANDERBimoH.  J.  The  evidence  tends  to 
show  that  the  plaintiff,  a  drayman,  was  load- 
ing furniture  upon  his  wagon  in  the  street, 
and  that  defendant,  who  was  driving  rapid- 
ly, ran  against  the  horse  of  the  former,  and 
caused  bis  wagon  to  be  overturned  and  the 
furniture  injured.  The  jury  were  warranted 
in  finding  Uwt  the  plaintiff  was  lawfully  in 
posarasion  of  the  goods,  and  tliat  the  injury 
was  caused  by  the  wrongful  act  of  the  defend- 
ant* which  amounted  to  a  trespass.  As 
against  a  mere  wrongdoer,  the  plalnti  IT'S  pos- 
session was  suffleient  to  entitle  him  to  main- 
tain the  action.  Edw.  Baf Im.  §  87;  Orser  v. 
Storms,  18  Amer.  Dec.  648*  and  cases;  Cham- 
berlain ▼.  West,  87  Minn.  54,88  N.  W.  Bep. 
214. 

Order  affirmed. 


HozsiB  et  at,  o.  Bmnrb  Luhbbb  Go. 
(Supremir  Court  of  JRnnswta.  Nov.  l,  188&.) 
AccoED  am  Satisvaotion— Trotrr— Dahaqbs— 

PLSADIKe— EviSBMOa. 

1.  An  accord  exetiutoiv  is  no  defense. 

a.  King  V.  Merriouui,  88  Minn.  47,  85  N.  W. 
Rap.  S70,  followed  as  to  the  measure  of  damages 
for  the  conversion  of  timber  unlawfully  out  and 
removed  from  land. 

8.  Where  the  partr  who  out  the  timber,  being 
a  willful  trespasser,  contracts  for  Ita  sale  to  an  in- 
nocent purchaser,  to  be  delivered  at  a  speoifled 
place,  at  which  it  is  subsequently  deliTored,  In  an 
action  for  oooTersion  against  the  purofaaser^  the 
measure  of  damages  is  the  value  of  the  timber  at 
the  time  and  plaoe  of  Ita  delivery  to  him,  and  not 
at  tiie  place  where  It  waa  aitnated  when  the  con- 
tract was  made. 

4.  That  the  trespass  was  not  willful,  bat  was 
committed  under  an  honest  and  reasonable  belief 
in  the  right  to  do  the  act,  being  merely  matter  In 
mitigation  of  damages,  need  not  be  pleaded. 

5.  A  letter  reoelved  by  A,  purporting  to  have 
been  written  by  or  for  B.,  in  reply  to  a  letter  pre- 
viously sent  by  A.  to  B.,  ia  admissible  In  evidence 

Salnst  B.,  without  proof  of  tlie  handwritiag,  or 
the  authority  of  the  person  by  whom  it  was 
written  in  behalf  of  B. 

6.  A  person  whose  business  is  suoh  that,  by 
commercial  reports  or  other  like  means,  be  fa 
familiar  with  the  market  value  of  an  article  which 
is  tne  common  subject  of  sale,  is  competent  to  tes- 
tify as  to  its  value,  although  he  has  no  personal 
knowledge  of  any  particular  sales. 

{SyOabut  ini  the  Court.) 

AppeHl  from  district  oourt,  Bamaey  coun- 
ty; Ki£u:.Y,  Judge. 


Action  by  Hoxaie  &  Jaggar  agidnst  the 
Empire  Lumber  Company  tor  damages  for 
the  conversion  of  timbw.  Judgment  tor 
plaintiflh,  and  from  an  order  den^ng  a  new 
trial  defendant  f^)pe^8. 

C.  P.  Qregoryt  for  appellant.  John  B.  A 
W,  ff,  Sanbomt  for  respondents. 

f 

MrrcHELi.,  J.  The  cause  of  action  al- 
leged in  the  complaint  is  the  unlawful  con- 
version, by  defendant,  in  August,  1888,  of  a 
quantity  of  saw-logs,  the  property  of  plain- 
tiifs,  and  which,  by  way  of  description,  an 
alleged  to  have  been  cut  and  removed  dming 
the  logging  season  of  1887-88,  from  a  cer- 
tain tract  of  land  in  Fine  county.  It  ia 
rather  difficult  to  tell  what  issues  were  In^ 
tended  to  be  tendered  by  the  answer.  Jt 
staits  out  by  allying  that  the  logs  In  quM- 
tion  were  cut  and  removed  from  the  land  de* 
scribed  in  the  compUint  by  one  O'Brien, 
from  whom  defendant  bought  In  good  faith, 
without  notice  of  the  claim  or  right  of  any 
one  else.  The  answer  then  seems  to  attempt 
to  set  up  two  defenses,  the  first  of  which  is 
that,  after  Uie  logs  were  cut.  an  arrange 
ment  waa  made  between  O'Brien  and  a  duly 
authorized  agent  of  plaintiffs  by  which  it 
was  agreed  that  O'Brien  should  settle  for  the 
logs  at  a  certain  price  per  thousand  feet. 
This  amounted  merely  to  an  aroord  execu- 
tory, and  it  la  elementary  law  tliat  this  la  no 
defense.  There  muat  he  a  satisfaction  as 
well  as  an  accord.  The  accord  agreement 
must  be  fully  executed,  and  the  thing  to  be 
taken  must  have  been  received  and  accepted 
in  satisfHCtion,  in  order  to  constitute  a  bar  to 
a  recovery.  The  answer  then  attempts  to 
set  up  by  way  of  defense  that  one  Uice,  and 
not  tlie  plaintiffs,  is  the  real  party  in  inter- 
est, alleging  that  be  is  the  real  owner,  and 
plaintiffs  only  the  "nominal"  owners  of  the 
land.  It  is  not  clear  what  this  means;  but, 
construed  in  the  light  of  other  allegations  in 
the  answer,  and  the  admission  of  defendant 
on  the  trial  that  the  title  was  in  the  plaintiffs, 
the  moat  favorable  construction  for  defend- 
ant that  can  be  put  upon  it  is  that  the 
legal  title  of  the  land  was  in  the  plaintiffs, 
but  that  Bice  waa  the  equitable  owner,  or 
had  some  equitable  interest  in  it.  Tlii»  was 
a  mere  legal  conclusion,  and,  in  the  absence 
of  any  allegation  of  fact  to  support  it, 
amounted  to  nothing.  Moreover,  as  against 
third  persons  who  were  mere  trespassers,  the 
owner  of  the  legal  title  could  raaintaiti  an  ac- 
tion for  the  conversion  of  timber  cut  and  re- 
moved from  the  land.  The  result  is  that  the 
answer  contains  no  defense,  and,  as  the  court 
below  very  properly  instructed  the  jury,  the 
whole  case  came  down  to  a  question  of  the 
amount  or  measure  of  plaintiffs'  damages. 
This  disposes  uf  the  majority  uf  defendant's 
asaignmenis  of  error. 

As  it  was  conceded  that  defendant  bought 
tho  lojjs  of  O'Brien  in  good  faith,  the  outy 
question  left,  bearing  upon  the  proper  meas- 
ure uf  damages,  was  whether  O'Brien  was  a 
willful  trespasser.   If  he  was,  then  under  the 
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rules  adopted  by  this  court  in  such  cases  the 
measure  of  plaintitTs'  dM^raages  would  be  the 
value  of  the  logs  iit  the  time  and  place  they 
were  sold  and  delivered  by  him  to  defendant. 
If,  un  the  other  hand,  O'Brien  was  an  nnin- 
tentional  or  mistaken  trespasser,  honestly 
and  reasonably  believing  that  lie  had  author- 
ity to  cut  and  remove  the  logs,  then  the 
measure  of  plaintiffs'  damages  would  be 
merely  the  value  of  the  standing  timber. 
Whitney  v.  Huntington.  37  Minn.  197.  33 
N.W.Kep.661;  Kingv.  Merriinan,38Mlnn. 
47,  35  K.  W.  Rep.  570. 

Upon  the  trial  defendant  offered  evidence 
to  show  that  O'Brien  was  not  a  willful  tres- 
spasser. Some  of  these  offers  were  clearly 
objectionable,  because  including  other  mat- 
ters that  were  incompetent  for  any  purpose 
under  the  pleadings.  Other  ofFers,  however, 
were  not  aubjfct  to  this  objection;  as,  for  ex- 
ample, that  O'Brien  entered  the  land  and  cut 
the  logs  under  the  authority  of  Bice,  who  as- 
sumed to  act  as  plaintiffs'  agent,  and  enters 
taining  the  belief,  and  having  reasonable 
grounds  for  the  belief,  that  Kice  in  fact  had 
8U0h  authority.  This  evidence  was  all  ex- 
cluded. It  does  not  appear  on  what  ground 
It  was  excluded,  but  we  infer  that  it  was 
either  that  the  answer  admitted  that  O'Brien 
waa  a  willful  trespasser  or  titat  it  was  not 
pleaded  that  he  wits  not.  The  answer  is 
looeely  drawn,  and  rather  calculated  to  mis- 
lead, but  we  find  nothing  In  it  that  could 
fairly  be  construed  as  an  admission  that 
O'Brien's  act  was  a  willful  trespass.  If  not, 
we  do  not  think  it  was  necessairy  to  plead 
that  he  acted  in  good  faith.  This  was  a  mat- 
ter that  went  merely  to  the  measure  of  dam- 
ages. It  was  not  defensive  matter,  bat  sole- 
ly in  mitigation.  The  general  rule  of  plead- 
ing is  that  matter  in  mlcigatlon  of  damages. 
St  least  when  it  could  not  be  u  ted  as  a  bar 
to  plaiatiffs*  cause  of  action,  need  not  be 
pleaded.  Indeed,  in  actions  like  the  present, 
the  complaint  need  not.  and  usually  does  not. 
(as  it  did  not-  in  this  case,)  tender  any  issue 
on  any  such  question.  Of  course,  if  It  ap- 
peared that  the  act  of  cutting  was  a  trespass, 
the  preBumption,  in  the  absence  of  any  con- 
trary showing,  would  bo  that  it  was  willful, 
and  the  burden  would  be  on  the  trespasser 
toshow  that  it  was  not.  But  this  is  wholly 
a  matter  of  proof,  and  not  of  pleading.  For 
the  error  in  exduding  this  evidence  a  new 
trial  mnst  be  granted;  but,  with  reference  to 
another  trial,  it  is  expedient  to  consider  two 
or  three  other  qoestioin. 

The  letter  received  by  plaintlfb  purporting 
to  have  been  written  for  defendant,  and  sent 
In  reply  to  a  letter  previously  sent  by  plain- 
tiffs to  detnidant)  was  properly  received  in 
evidence.  The  question  is  fully  covered  by 
the  case  of  Melby  v.  Osborne,  33  Minn.  492, 
24  N.  W.  Bep.  253. 

We  also  think  that  the  witness  Dozy 
showed  himself  competent  to  testify  as  to 
the  market  value  of  saw-logs  at  Stillwater, 
and  that  liis  testimony  on  tiiat  queition  was 
properlj  admitted.   The  cratenlion  of  de- 
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fendant  seems  to  be  that,9ven  in  the  case  of 
a  commodity  which  is  a  common  subject  of 
purchase  and  sale  in  the  market,  a  witness 
can  only  testify  as  to  market  value  from 
actual  personal  knowledge  of  sales,  which  he 
himself  made  or  saw  made.  This  is  not  cor- 
rect. Yalue  in  a  business  sense  consists 
largely  of  the  opinions  of  persons  familiar 
with  the  market,  and  these  opinions  are 
largely  made  up  of  what  is  said  and  reported 
by  others.  Hence,  if  a  person  shows  that 
his  business  Is  such  that,  by  commercial  r^ 
ports  or  other  means  of  like  nature,  he  is 
familiar  with  the  current  market  prices  of  an 
Hrticle.  he  is  competent  to  testify  on  the  sub- 
ject, although  he  may  hot  have  actual  per* 
Bonal  knowledge  of  any  particular  sales. 
Brackett  v.  Edgerton.  14  Minn.  174,  (Oil. 
134;)  Whart.  Ev.  §§  255,  449. 

It  appeared  from  the  evidence  that  0'  Brien 
contracted  for  the  sale  of  these  lugs  to  be  de* 
livered  to  defendant  in  the  boom  at  Stillwa- 
ter, and  that  was  where  they  were  in  fact  de- 
livered pursuant  to  this  contract.  It  also 
appeared,  however,  that  at  the  time  of  mak- 
ing this  contract  the  logs  were  *'on  the  bank" 
up  in  Pine  county.  On  this  state  of  facts, 
assuming  that  O'Urien  was  a  willful  tres- 
passer, the  court  below  was  right  in  holding 
that  the  measure  of  damages  was  the  value 
-of  the  logs  in  the  boom  at  Stlllwaler,  and 
not  on  the  bank  up  in  Pine  oounty.  Under 
the  contract  the  place  of  delivery  was  the 
place  where  the  sale  and  poiebase  were  ctKn- 
pleted.  Order  reversed. 


AHBUBnL  e.  Matthews. 
{Supreme  Court  of  Mlnnetota.  Nov.  1. 1S89.) 

CUTTBL  lIOBTaAOSB^AO0Oinraim~SBBI><J|}BAIII 
NOTB. 

1.  Held  thBt,  althougb  the  amae  of  actioo  al- 
leged in  the  oomplaint  was  tiie  wrongful  taking 
and  oonversion  of  personal  property,  yet,  by  the 
Uuues  tendered  in  bit  answer,  and  by  bis  course 
on  tbe  trial,  tbe  defendant  must  be  deemed  to  have 
consented  that  the  aotlon  be  converted  into  one 
for  an  accounting  for  tbe  prooeeda  of  the  property, 
and  tbe  adjustment,  on  the  merits,  of  tbe  rights  ox 
tbe  respective  parties  therein. 

a.  Lndlum  v.  Rotbcbild,  ante,  1S7,  followed  as 
to  the  validity  of  mortgages  on  petaonal  property 
net.  in  being  at  the  of  the  exeoutlon  of  the 
mortgage. 

8.  Evidence  held  to  justify  a  finding  that  a 
"aeed-grala"  note  was  given  for  grain  actually 
famianed  by  the  nqree  to  the  maker  to  sow  the 
land  described  in  ue  note. 

(SvltobtM  by  the  Court) 

Appeal  from  district  court,  Korman  coun- 
ty; iMiLLS,  Judge. 

Phelps  c&  CalkirUt  for  appellant.  O,  Mot- 
nwtf,  for  respondent. 

UiTCHELL,  J.  The  short  facts  in  this  ease 
are  that,  in  the  fall  of  1886.  phiintiff  and  one 
Beinbardt  entered  into  a  verbal  contract  by 
which  the  latter  was  to  cnltivate  and  crop  on 
shares,  "for  one  or  two  yean,  *'afarm  belongs 
ing  Jie  former.  Shortly  thereafter,  and  on 
Octoiipr  26,  1»86,  Beinhanlt.  for  valuable 
oonsideration*  and  in  good  faith,  executed  to 
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plaintiff  a  chattel 0iortgage  on  his  share  of 
the  crops  of  grain  to  be  raised  on  tlie  farm  in 
the  season  of  A.  D.  1887.  On  the  next  day  hu 
alsoexccutad  to  plaintiff  wh;it  purported  to  be 
a"seed-grain"  note  for  wheat  furnished  hioi 
byplaintilf  tobe  sown  upon  the  farm.  Both 
these  instrnmeats  were  duty  tiled.  I'ursuant 
to  the  verbal  contract  referred  to,  Beinliardt, 
in  1887,  sowed  the  farm  with  grain,  aud  in 
J une  of  that  year,  while  the  crops  were  f^row- 
ing, executed  aaecondctiattel  mortfiagetliere- 
on  to  the  defendant,  also  for  valuable  consid- 
eration, and  in  good  faith.  In  Kovember, 
188(5,  plaintiff  assigned  to  defendant  his  mort- 
gage against  li«inhardt,and  the  note  secured 
thereby,  as  collateral  security  for  a  debt  ow- 
ing by  plaintiff  to  defendant,  and  payable 
November  1, 1887.  This  debt  plaintiff  paid 
in  full  at  maturity,  but  never  toi>k  from  de- 
fendant any  reassignment  of  tlie  mortgage. 
After  Reinhardt  had  threshed  the  grain 
raised  on  the  farm  in  1887,  and  in  October 
and  November  of  that  year,  he  deposited  his 
share  of  the  grain  In  the  elevator,  and  took 
receipts,  ur  "tickets,"  therefor,  part  of  which 
he  delivered  to  plaintiff  and  part  to  defend- 
ant, which  each  proceeded  to  sell  and  apply 
the  proceeds  upon  their  respective  claims 
against  Belnhardt.  Plaintiff  applied  his, 
firvt,  in  payment  of  the  "seed-grain"  note, 
and,  second,  the  ramainder  on  the  chattel  roort^* 
gage.  Aftersnchapplication  there  remained 
due  on  the  mortgage  a  balance  of  some  881. 
Plaintiff  ctainis  that,  by  virtue  of  the  priority 
of  his  mortgage,  be  is  entitled  to  enough  cut 
the  grain  that  went  into  defendant's  posses- 
sion to  pay  this  balance.  Defendant,  on  the 
other  hand,  claims  the  right  to  retain  and  ap- 
ply on  his  mortgage  all  he  received,  upon  the 
grounils, — First,  that  plaintiff's  mortgage 
was  void  because  executnl  upon  property  not 
then  in  existence,  or  belonging  to  the  mortga- 
gor, even  potentially ;  and.  seconri,  that,  even  if 
this  is  not  su,  at  least  the  "seed-grain"  note 
was  no  lien  on  the  crops,  because  not  given 
for  seed  actually  furnished,  and  sown  on  the 
land  described  in  the  note,  and  therefore 
plaintiff  had  no  right  as  against  him  to  apply 
on  It  any  of  the  proceeds  of  the  grain,  but 
should  have  applied  it  all  on  his  mortgage, 
which,  if  done,  would  have  paid  it  in  full. 

1.  The  first  contention  of  appellant  goes 
merely  to  the  form  of  the  action.  Plaintiff's 
complaint  is  the  usual  form  in  trover  and 
conversion,  charging  the  defendant  with  the 
wrongful  taking  and  conversion  of  the  grain. 
The  court  finds  that  no  demand  whs  made  on 
defendant  before  action  for  the  wheat  or  the 
proceeds.  The  point  is  made  that  an  action 
for  wrongful  conversion  will  not  lie;  that 
the  action  should  have  been  for  money  had 
and  received,  or  for  an  accounting.  Had  de- 
fendant seen  fit  to  rest  on  this  point,  and  con- 
tented himself  with  merely  traversing  the 
allegations  of  the  complaint,  his  present  con- 
tention would  probably  be  available.  But  in 
his  answer  he  gives  a  full  liistory  oC  all  these 
transactions  lietween  the  parties,  and  prac- 
tically leaders  an  ibsue  upon  every  fact  that 
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would  have  been  material  In  an  action  for  an 
accounting  or  for  money  had  and  received. 
All  these  matters  were  gone  into  on  the  trial, 
and  evidence  received  upon  every  fact  essen- 
tial to  a  full  accounting  and  final  adjustment 
of  the  rights  of  the  parties  in  the  proceeds  of 
the  mortgaged  properly,  and  the  court  made 
its  findings,  and  directed  judgment,  on  that 
basis.  In  short,  the  action  was  tried  and 
treated  throughout  as  one  for  an  accounting 
and  an  adjusttoent,  on  the  merits,  of  the 
rights  of  both  parties  in  the  proceeds  of  the 
grain.  It  is  true  that  on  the  trial  defendant 
objected  to  some  of  the  evidence  offered  by 
the  plaintiff,  but  the  court,  presumably  by 
consent  of  parties,  reserved  its  decision,  and 
received  the  evidence  subject  to  objection, 
and  finally  decided  the  case  as  if  all  the  evi- 
dence had  been  admitted,  but  without  form- 
ally ruling  on  the  objections.  As  to  the 
course  which  defendant  should  have  pursued 
had  he  wished  to  avail  himself  of  his  objec- 
tions, Bee  Bitzer  v.  Bobo,  89  Minn.  18,  38  K. 
VV.  Bep.  609;  Herrick  v.  Morrill,  37  Minn. 
250,  S3  N.  W.  Bep.  849.  We  musttlierefore 
assume  that  ail  the  questions  covered  by  the 
tindings  of  the  court  andsiipported  by  the  evi- 
dence were  litigated  by  consent,  and  there- 
fore the  fact  that  they  may  not  be  all  within 
the  allegations  of  the  complaint  1b  no  ^uod 
for  reversal. 

2.  The  point  made  against  the  validity  of 
plaintiff's  mortgage  is  not  well  taken.  Even 
if  it  were  necessary  that  the  property  should 
be  potentially  in  possession  of  the  mortgagor 
at  the  time  of  the  execution  of  the  mortgage, 
we  do  not  now  see  why  the  facts  do  not  bring 
the  case  within  the  rule.  But,  however  tliat 
may  be,  the  mortgage  is  certainly  valid,  un- 
der the  doctrine  of  Ludlum  BoUichild, 
ante,  137. 

3.  Tlie  facts  do  not  support  defendant's 
contentionas  tothe  "seed-grain"  note.  While 
the  matter  is  somewhat  obscured  by  some 
idle  forms  through  which  the  piirties  went, 
yet  the  evidence  clearly  shows  that,  accord- 
ing to  their  original  agreement  for  cropping 
the  farm,  plaintiff  was  to  furnish  the  seed 
grain,  and  designated  a  quantity  of  grain  in 
his  granary  as  that  wlilch  was  to  be  used  by 
Bheinbardt  for  that  purpose;  that  thereafter, 
in  consideration  of  Reinhardt's  being  cred- 
ited with  the  value  of  the  grain  on  the  pur- 
chase price  of  a  span  of  mules  which  he  had 
bought  of  plaintiff,  it  was  agreed  that  be 
himself  shoulil  furnish  the  seed,  and  that  he 
then  went  through  the  form  of  redelivering 
the  grain,  which  had  never  been  removed 
from  the  granary,  to  plaintiff,  and  that  tlien 
plaintiff  actually  furnished  and  delivered  to 
him  this  same  grain  as  seed  to  be  sown  on 
this  fiUTiD.  Hence,  laying  aside  all  previous 
idle  ceremonies,  and  taking  the  contract  as 
the  parties  finally  Ifft  it,  and  the  facts  ao- 
cording  to  their  legal  tenor,  the  transaction 
amounts  to  this:  Beinhardt  was  to  procure, 
at  hi9  own  expense,  the  seed  to  sowthe  farm. 
Plaintiff  sold  and  delivered  to  him  aquantlty 
of  grain  for  that  purpose,  and  took  for  it  the 
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note  in  question.  There  fs  no  positive  and 
direct  evidence  that  the  grain  thus  furnished 
was  actually  sown  on  the  land,  but  we  think 
that  this  fact  can  be  legitimately  inferred. 
Taking  the  testimony  of  plaintiff  and  Bein- 
bardt  together,  it  dearly  indicates  that  it  was 
grain  furnished  by  the  former,  which  was 
sown,  and  from  which  these  crops  were  raised. 
Indeed,  throughout  the  trial  no  question  was 
made  aa  to  this,  hut  it  seems  to  have  been 
taken  for  granted.   Judgment  aiflrmed. 


Woodcock  et  aU  j>.  Gabiaon. 
ifiupretM  Court  of  3f  inrtesota.  TStaw.  1, 1688.) 
Laitdlord  axd  Tbitakt— Crops. 
In  case  of  a  lease  of  a  farm  containing  a  cov- 
enant for  the  paymeot  of  reat  the  lessee,  but 
no  provision  for  a  re-eatry  for  a  breach  of  the  cov- 
enant, the  iMsor,  dalmisg  that  oertatn  rent  vnw 
dne  on  the  lease,  brought  an  action,  under  Gen.  St. 
1878,  c  84,  against  the  lessee  to  recover  possession 
of  the  premises,  which  resulted  in  a  jadgment  In 
bis  favor,  from  which  the  lessee  appealed  to  the 
distriet  oonrt,  giving  the  stay  appeal-bond  required 
bv  statnte,  and  remaining  in  possession.  The  trial 
ox  the  appeal  in  the  district  court  also  resulted  In 
JndgmeDt  in  favor  of  the  lessor  for  the  restitutfOD 
of  the  premises.  After  the  coiomencement  of  the 
action,  out  before  judgment  In  the  district  coort, 
the  lessee,  while  still  in  possession  of  the  prem- 
ises, harvested  and  removed  therefrom  a  crop  of 
grain  sown  br  himself.  Held,  that  the  grain  be- 
longed to  the  lessee,  snd  not  to  the  lessor. 
{SylUOnu  by  the  Court-} 

Appeal  from  district  court,  Goodhue  coun- 
ty; McCujEK,  Judge. 

/.  C.  ItfeCtun,  for  appellants.  O.  M. 
SaUt  for  respondent. 

MiTCHioj.,  J.  We  think  it  was  error  to 
order  judgment  for  defendant  on  the  plead- 
ings, although  it  is  not  surprising  that  the 
court  below  siiould  have  been  somewhat  con- 
fused by  the  mass  of  immaterial  history,  or, 
at  best,  mere  evidence,  by  which  counsel 
liave  extended  the  pleadings,  in  a  simple  ac- 
tion of  trover  and  conversion,  to  the  length 
of  nearly  60  folios.  The  action  is  for  dam- 
ages for  the  wrongful  tali  ing  and  conversion 
of  a  number  of  sacks  of  grain,  which  the 
plalntifls  claim  by  virtue  of  a  chattel  moi-t- 
gage  executed  by  one  Duryea,  in  June,  1886, 
while  the  property  was  still  a  growing  crop. 
The  wrongful  taking  complalited  of  was  the 
seizure  of  the  grain,  after  it  was  harvested 
and  tlireehed,  in  August,  1886.  by  defendant, 
as  sheriff,  on  a  writ  of  attachment  in  a  suit 
by  one  Kayniond  against  Duryea  fur  tlie  re- 
covery of  money.  The  defenses  of  tlie  slier- 
iff  are.  In  legal  effect:  First,  that  he  was 
iDStifled  in  sekjng  it  as  Duryea's  property, 
because  plaintiff's  mort^^age  was  fraudulent 
and  TOid  as  to  creditors  of  the  *mortgagor; 
and,  aeocad,  that  at  the  time  be  seized  it  it 
WHS  in  fact  the  property,  nt^  of  Duryea,  but 
of  Oreeawood. 

As  to  the  first,  it  Is  enough  to  say  that  it 
Is  not  admitted  In  tlie  pleadings  either  that 
the  aiortgage  was  fraudulent  or  that  Green- 
wood was  a  creditor  of  Duryea,  as  respects 
tbe  claim  upon  which  the  attachment  was 
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issued.  Hence,  clearly  defendant  was  not 
entitled  to  judgment  on  the  pleadings  on  the 
first  ground. 

The  short  facts  bearing  upon  the  second 
defense  are  that  Greenwood  leased  to  Duryea 
the  farm  on  which  this  grain  was  grown  for 
a  term  of  five  years,  fiveaud  one-half  months 
from  July  15.  1885.  at  a  stipulated,  annual 
rent  of  9350.  payable  quarter-yearly,  ltdoes 
not  appear  that  this  lease  contained  any  con- 
ditions or  any  covenant  other  than  for  the 
payment  of  rent.  Neither  does  it  appear 
tliat  there  was  any  provision  in  it  tliat  a  de- 
fault in  payment  of  rent  should  work  any 
forfeiture  of  the  lease,  or  give  tlie  lessor  a 
right  to  re*enter.  In  Uay,  1886,  Greenwood 
commenced  in  a  justice's  court  an  action  of 
unlawful  detainer  against  Duryea  to  recover 
possession  of  the  premises,  in  which,  on  June 
11, 1886,  he  obtained  judgment  of  restitution, 
from  which,  on  June  I7th.  Duryea  appealed 
to  the  district  court,  giving  the  stay  appeal- 
bond  required  by  statute,  and  reinaioing  in 
possession  of  the  premises.  This  appeal 
was  tried  in  the  district  court,  on  January 
20.  1887,  and  resulted  again  in  judgment  in 
favor  of  Greenwood.  It  nowhere  appears  on 
what  ground  this  action  was  brought,  or  the 
judgment  of  restitution  rendered,  unless  it 
may  be  inferred  from  a  statement  in  the 
complaint  that  Greenwood  brought  the  ac- 
tion, claiming  that  there  was  |i87.50dueoo 
the  lense;  that  it  was  brought  for  default  in 
payment  of  rent.  Neither  does  it  appear 
(which  perhaps  is  immaterial)  whether  ttie 
action  was  brought  before  or  after  the  grain 
was  sown;  but.  from  the  natural  course  of 
the  seasons,  it  is  to  be  assumed  that  the  ac* 
tlon  was  commenced  before,  but  the  judg- 
ment of  restitution  rendered  after,  the  grain 
was  barvestMl.  It  appears  that  in  Novem- 
ber, 1886.  and  pending  the  appeal.  Green- 
wood entered  and  ejected  Duryea.  and  took 
possession  of  the  premises;  but  as  this  was 
apparently  without  any  legal  right,  and  as  it 
was  after  the  grain  was  severed  and  removed 
from  the  farm,  it  is  unimportant  in  the  pres- 
ent case. 

The  contention  of  defendant  is  that,  upon 
these  facts,  the  commencement  by  Green- 
wood, the  lessor,  of  the  action  to  recover 
possession  of  the  demised  premises  termi- 
nated the  estate  of  Duryea,  the  tenant,  and 
was  equivalent  to  a  re-entry,  and  that  the 
judgment  of  restitution  subsequently  ren- 
dered therein  related  back  to  the  date  of  the 
action,  so  that  all  crops  severed  and  removed 
from  the  land  in  the  intermediate  time  were 
the  property  of  the  landlord  and  not  of  the 
tenant.  Assuming  the  law  to  be  as  defend- 
ant claims,  it  may  at  least  admit  of  doubt 
whether  it  can  avail  him.  Conceding  that, 
as  between  lessor  and  lessee,  the  grain  be- 
longed to  the  former,  yet,  as  against  all  the 
rest  of  the  world,  it  would  belong  to  ttie  ten- 
ant. Greenwood,  tlie  lessor,  is  not  here  call- 
ing in  question  Duryea's  title,  nor  does  it 
appear  that  he  ever  has.  or  ever  will,  as  own- 
er of  the  land,  assert  ai^*  claim  to  the  prop- 
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erty.  On  the  contrarj.  it  appears  from  the 
pleadings  that  be  has  asserted  rights,  and  i-e- 
Borted  to  remedies,  entirely  inconsistent  with 
any  such  claim.  Defendant  took  the  prop- 
erty on  the  writ  from  the  possession  of  Dur- 
yea,  plnintifiTa  mortgagor,  and  as  his  prop- 
erty; and  it  would  st^em  that  it  ia  only  on 
this  ground,  if  any,  that  he  can,  as  against 
Duryea  or  those  claiming  under  him,  justify 
the  taking  and  conversion.  But  waiving 
this  point  we  are  clear  that,  upon  the  farts 
stated,  even  aa  between  Greenwood  and  Dur- 
yea, the  grain  was  the  property  of  the  latter. 
It  must  be  remembered  ttiat  the  right  to  re- 
enter fur  non-payment  of  rent  Is  not  Incident 
to  tlie  estate  of  the  lessor  at  common  law, 
but  must  be  reserved  in  the  lease.  Unless  a 
lease  contained  an  express  proviaiun  to  that 
effect,  a  default  in  the  covenant  to  pay  rent 
would  not  work  a  forfeiture  of  the  lease,  or 
give  the  landlord  the  right  to  re-enter;  but 
he  WHS  pntto  his  remedy  by  distress  or  action 
to  collect  his  rent.  Hence  the  custom  to  in- 
sert in  every  well-drawn  lease  a  clause  of  re- 
entry for  a  breach  of  its  covenant  or  condi- 
tions. Originally  the  method  of  resuming 
poaaession  in  such  cases  was  by  actual  entry 
by  the  lessor,  and  eviction  of  the  tenant 
without  action.  Under  such  a  practice  no 
such  question  as  is  here  presented  could 
arise;  for,  according  to  a  familiar  doctrine, 
the  lease  having  been  terminated  by  the  act 
of  tlie  tenant,  he  would  not  be  entitled  to  the 
outgoing  crop.  This  method  of  actual  entry 
being  in  practice  inconvenient  and  objection- 
able, a  statutory  substitute  whs  provided,  to 
the  effect  that  where,  in  case  of  the  failure 
of  the  tenant  to  pay  rent,  the  landlord  has  a 
subsisting  right  to  re-enter  for  such  failure, 
be  may  bring  an  action  to  recover  possession 
of  the  property,  and  such  action  is  equivalent 
to  a  re-entry.  Gen.  St.  1B78,  c.  75,  g  33.  It 
will  be  observed  that  this  statute.does  not  as- 
sume to  give  a  right  of  re-entry  where  such 
right  does  not  already  exist,  according  to  the 
terms  of  tlie  lease,  but  merely  provides  tliat 
where  tlie  right  ia  already  sulisisting  the 
commencement  of  an  action  shiUI  be  equiva- 
lent to  an  actual  entry.  See  Jackson  v. 
HogelKMm,  11  Johns.  163. 

tiki  far  as  we  discover,  upon  examination  of 
the  authorities,  whatever  has  been  said  in 
any  of  them  tending  to  support  the  present 
contention  of  defendant  has  reference  to  cases 
where  the  lease  contains  express  provisions 
for  a  right  of  re-entry  in  case  of  a  breach  of 
its  covenants  or  conditions,  and  where  the 
lessor  was  Hsserting  that  right  by  action, 
wliich  the  statute  made  equivalent  to  an  act- 
ual entry.  See  Samson  v.  Rose,  t>5  N.  Y. 
411;  Dayton  v.  Vandoozor,  39  Mich.  749; 
Stancer  v.  Boe,  55  Mich.  169.  20  N.  W.  Hep. 
Ij89.  And  even  as  applied  to  such  cases  it 
will  bu  found  that  the  whole  doctrine  rests 
on  a  surprisingly  small  foundation  of  authori- 
ty. For  example,  three  cases  usually  cited 
in  its  support  are  Upton  v.  Witherwit-k,  3 
Bing.  11,  (alflo  reported  in  10  Moore.  267;) 
Hodgson  V.  Uascoigner  5  Barn.  &  Aid.  8tt; 


and  Lane  t.  Kln^,  8  Wend.  584.  In  the  flrat 
case  the  court  merely  refused,  on  considera- 
tions of  public  policy,  to  grant  a  rule,  in  the 
ejectment  suit,  on  the  landlord  to  pay  over 
to  the  tenant  the  value  of  the  crops,  holding 
that  the  tenant  must  assert  his  right,  if  he 
had  any,  by  action.  In  the  second  case  all 
that  was  decided  was  that  the  slieriff  was  not 
liable  to  an  execution  creditor  of  the  tenant 
for  not  selling  a  growing  crop,  whicli  be  had 
previously  levied  on,  but  which  was  still 
standing,  and  unsevered  from  the  land,  when 
the  landlord  was  put  into  possession.  In  the 
third  case,  which  was  one  between  the  pur- 
cliaser  at  a  mortgage  sale  and  the  tenant  of 
the  mortgagor  under  a  lease  subsequent  to 
the  mortgage,  the  fact  was  that,  at  the  time 
of  the  entry  of  the  purchaser,  the  crop  was 
still  growing  and  unripe.  Indeed  the  entire 
theory  that  the  judgment,  in  an  action  to  re- 
cover possession  of  land,  relates  back  to.  and 
takes  effect  as  of.  the  date  of  the  commence- 
ment  of  the  action,  so  as  to  vest  In  the  plain- 
tiff the  property  in  all  crops  severed  and  re- 
moved from  the  premises  subsequently  to- 
that  date,  is  based  on  a  legal  Action.  Fronb 
the  same  premise,  and  by  the  same  tine  of 
reasoning,  some  courts  have  deduced  the  same- 
result  in  the  case  of  a  disseisor  whose  entry 
was  unlawful;  but  It  Is  the  settled  rule  la 
this  state  that,  with  respect  to  crops  which 
are  the  result  wholly  of  the  labor  of  the  dis- 
seisor, and  which  he  has  severed  and  removed 
from  the  premises  while  still  in  possession, 
the  title  is  in  him,  and  that  the  sole  remedy 
of  the  owner  of  the  land  Is  his  action  for 
mesne  profits.  Lindsay  v.  Railroad  Co.,  29- 
Minn.  411,  13  N.  W.  Rep.  191.  It  is  un- 
doubtedly true  that  in  an  action  for  mesne- 
profits  the  judgment  in  the  action  of  eject- 
ment is  conclusive  that  the  plaintiff  was  en- 
titled to  the  possession  from  tlie  date  of  the- 
commencement  of  the  latter  action;  but  it 
does  not  necessarily  follow  from  that  fact 
that  he  is  entitled  to  all  the  crops  grown  on. 
and  removed  from  the  premises  sutaequently 
to  that  date.  It  ia  ditBcult  to  see  why.  on 
principle,  a  more  severe  rule  should  he  ap- 
plied against  a  tenant,  who  holds  over  after 
his  term  expires,  or  after  he  is  in  default  in 
payment  of  rent,  than  Is  applied  to  dis- 
seisor whose  entry  was  a  willful  trespass. 

But.  whatever  may  be  the  rule  wt^re  the 
tease  provides  for  a  forfeiture  and  a  right  of 
re-entry  in  case  of  a  breach  of  its  conditions 
or  covenants,  tlds  is  not  such  a  case.  The 
statute  (Gen.  St.  1878.  c.  84,  g  11}  has  gone 
furtlier  than  the  common  law.  and  has  given 
the  landlord  the  right,  in  any  case  where  the 
tenant  holds  over  "after  any  rent  l>ecomes 
due.  accortling  to  the  terms  of  the  lease  or 
agreement,"  to  bring  an  action  to  recover 
possession  of  the  premises.  But  while  ex- 
tending this  remedy  to  the  tandlordt  it  no- 
where  provides  that  the  commencement  of 
such  an  action  shall  be  equivalent  to  an  en- 
try, or  work  a  forfeiture  ot  the  letise.  On 
the  contrary,  tlie  provisions  of  the  statute- 
are  wholly  inconsistent  with  any  such  theory^ 
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and  an  poSnb  to  tbe  manlftat  legislative  In- 
tmt  thai,  tor  the  unlawful  wltntaoldtng  of 
the  poeseuion  during  the  pendens  of  the  ac- 
tion, the  lessor's  sole  remedy  is  the  rental 
value  of  tbe  premiaes.  TTnder  section  7  the 
defendant,  in  order  to  obtain  an  adjonrnment 
ot  the  trial,  is  required  to  gtvo  a  bond  con- 
ditioned ''for  the  payment  of  uU  rent  which 
may  accrue  during  the  pendency  of  the  ac- 
tion." In  case  a  defendant  appeals,  he  is 
entitled  to  a  stay  of  proceedings,  and  to  re- 
main in  possession  upon  giving,  as  Duryea 
did  in  this  instance,  a  bond  conditioned  for 
the  payment  of  "all  rent  and  other  damages 
justly  accruing  to  the  complainant  during 
t)ie  pendency  of  such  appeal."  It  Is  imma- 
terial wUetlier  this  refers  to  rent,  as  such, 
according  to  the  terioa  of  the  lease,  or  the 
actual  rental  value  of  the  premises  in  the  nat- 
ure of  damaj^es;  for  in  either  case  it  Implies 
tliHt  it  ia  to  be  the  measure  of  his  damagee, 
and  its  recovery  his  only  remedy  for  the  un- 
lawful withholding  of  tbe  possession.  Cer- 
tjiinly  the  landlord  cannot  be  entitled  to  rent 
for  the  land,  and  also  to  all  its  products;  and 
yet  such  would  seem  to  be  the  logical  result 
if  defendant's  contention  be  correct  If  all 
tlie  crops  raised  by  the  tenant*  as  the  result 
of  liis  own  labor,  during  the  pendency  of  a 
protracted  and  perhaps  honestly  contested 
litigation  over  tbe  posiiession,  belong  to  the 
landlord  in  daae  of  his  success  in  the  suit, 
then  the  right  of  appeal  Is  of  less  than  doubt- 
ful value.  We  do  not  think  the  statute  con- 
temfklates  any  such  thing.  Our  conclusion 
therefore  is  that,  upon  the  facts  as  disclosed 
by  tbe  pleadings  in  thia  case,  this  gram  be- 
longed to  Duryea  and  not  to  Greenwood. 
Judgment  reversed. 


Hbsinoeb  «.  HouB  Ben.  Assn. 
{Supnmt  Court  of  SHrmeaota.  Oct  90, 1889.) 

ICCTDAL  BbKBFIT  IHSURAKOB. 

A  oerUfleata  of  insurance  in  a  mntaal  bene- 
fit asBodatioa  coiutnied  to  mafee  tlie  holder*s 
cl^m  payable  only  from  a  particular  fund,  and  to 
limit  his  recovery  to  tbe  amount  la  the  lund,  or 
which  might  be  brought  into  It  by  proper  assesa- 
meata  aooordlog  to  the  plan  of  the  association. 
{Syllabm  by  the  Coun.) 

Appeal  from  district  court,  Bamsey  county ; 
Kerk,  Judge. 

Action  upon  a  certiflcateof  accident  insur- 
ance Joseph  B.  Hesingfr,  plaintiff,  against 
Home  Benefit  Association,  defendant.  The 
portions  of  the  certiAcate  material  in  this  ac- 
tion were  as  follows:  "In  consideration  of 
the  payments  being  made  to  this  association 
as  provided  herein,  *  •  •  If  at  any  time 
during  the  continuance  of  tliis  certificate  In 
force  Joseph  B.  Heslnger,  of  St.  Paul,  state 
of  Minnesota,  shall  sustain  bodily  Injuries, 
effected  through  external,  violent,  and  acci- 
dental means,  •  •  •  and  such  bodily  In- 
juries sustained  by  the  assured  as  aforesaid 
shall  immeiliately  sever  one  hand  or  foot 
above  the  wrist  ur  ankle,  or  render  necessary 
the  amputation  thereof  within  ninety  days 
.  v.43N.w.nal4— 31 


thereafter,  *  *  •  the  association  will 
pay  to  the  assured,  if  he  survive  the  same, 
thesum  of  Ove  hundred  and  twenty  dollars. 
*  *  *  All  payments  for  claims  foi-  in- 
demnity under  this  certificate  shall  be  payable 
fram  the  accident  fund  only  of  the  associa- 
tion, or  from  any  moneys  that  shall  be  real- 
ized to  the  said  fund  from  the  assessment  to 
be  made  as  hereinafter  provided.  The 
amount  received  by  the  association  upon  this 
and  like  certlllcates,  less  legitimate  expenses 
of  the  accident  department,  shall  constitute 
the  accident  fund  of  the  association."  The 
association  was  an  incorporated  "co-operative 
or  assessment  Ijasualty  fisurance"  company. 
The  articles  of  Incorporation  provided  that 
holders  of  certificates  should  be  liable  only 
for  the  voluntary  payment  of  such  fees  and 
assessments  as  should  be  stated  in  such  certifi- 
cates. The  plaintiff  herein,  having  met  with 
an  accident  which  necessitated  the  amputa- 
tion of  one  of  his  feet,  brought  this  action  to 
recover  the  full  amount  of  the  certificate. 
The  derendant  answered,  setting  up  the  cer- 
tificate and  articles  of  Incorporation,  and  de- 
nied liability  beyond  the  amount  of  money 
in  the  accident  fund,  vfz.,  •95.81.  Upon 
the  trial  before  tbe  court  without  a  jury, 
judgment  was  ordered  for  plaintiff.  A  new 
trial  having  been  granted  unless  plaintiff 
should  consent  to  a  reduction  of  ^he  amount 
found  In  his  favor  to  $275,  plaintiff  appeals. 

WalU  Tei»  Smith,  for  appellant.  QilJUlan, 
Betdm  df  WUlardt  tot  respondent. 

QiLFiLLAN,  C.  J.  The  defendant,  being 
an  HKiOciiition  for  the  transaction  of  the 
business  of  life  and  casualty  insurance  upon 
the  co-operati  ve  or  assessment  plan,  was  in 
effect  a  mutual  benefit  society,  the  members 
of  which,  as  said  by  this  court  In  Davidson 
V.  SiKiiety,  39  Minn.  308.  39  N.  W.  Rep.  803, 
must  take  notice  of  and  are  bound  by  its  ar- 
ticles of  association  and  by-laws.  When 
read  in  connection  with  the  articles  of  asso< 
elation  the  certificate  issued  to  plaintiff, 
which  stands  to  blm  as  his  policy  of  Insurance, 
clenrly  made  his  claim  payable  only  out  of 
the  accident  fund  of  the  association,  and  gave 
him  no  riglit  of  recourse  to  any  other  fund 
or  to  the  assets  generally  of  the  association. 
And  as  held  in  Kerr  v.  Association,  39  Minn. 
174.  39  N.  W.  Kep.  312,  a  case  very  like  this 
so  far  as  concerned  the  fund  from  wliich  the 
insurance  was  payable,  his  right  of  recovery 
was  limited  to  the  amount  in  that  fund  and 
wliich  could  be  brought  into  it  by  proper  as- 
sessments, according  to  the  plan  of  the  asso- 
ciation. The  court  below  was  correct  in  so 
deciding.   Order  affirmed. 

Alezandeb  «.  (MxoAOO,  U.  ft  St.  p.  TtIK  Co, 

{Supreme  Court  of  MlmieaotfU   Oct.  90,1888.) 
Stock-Kiu-ivo  Cases. 
Bvldenco  lield  to  sustain  a  vexdtot. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  McLeod  coantiy ; 
Eoeoti,  Judge. 
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ff.  Jf.  Nelson,  for  appellant.  R.  H.  Mo- 
CleUand,  for  respondent. 

GiLFiLLAN,  C.  J.  In  this  case  tlie  ani- 
mals killed  (sheep)  were  of  a  species  that 
might  be  turned  by  a  lawful  fence.  The  evi- 
dence does  not  conclusively  show  that  such 
a  fence  would  not  have  turned  them.  It  was 
therefore  for  the  jury  to  find  whether  the  fail- 
ure ofdefendanttohavealongitaroad  afence 
such  aa  the  law  requires  was  the  cause  of  the 
Injury.  The  error,  if  there  was  any,  in  ex- 
cluding certain  questions  on  cross-examina- 
tion, was  cured;  for  the  subject-matter  of 
such  questions  was  fully  gone  into,  not  only 
by  other  witnesses,  but  by  the  plaintifft  when 
he  was  recalled.   Order  affirmed. 


"Bmos  «.  BoABD  OF  Wateb  CoM'nB. 
iSupTtms  Court  of  Mlmneaota.  Oot  99. 188B.) 
pLBADiira— Statdtort  Cokbitioss. 
1.  Under  a  statute  prescribiae  spedfled  condi- 
UoDS,  to  be  performed  before  a  right  of  action  shall 
aoorue,  s  complaint  is  insulBcient  which  merely 
alleges  that  the  plalntlfl  has  performed  all  of  the 
acts  bv  the  statute  required.   The  facts  showing 
oomplfaQoe  with  the  law  should  be  set  forth. 

a.  The  mle  that  the  facts  ooostttutlns  a  cause 
of  action  should  Iw  dlstinoUy  sUted,  and  not  left 
to  be  ioferred,  applied. 
(Sl/IIabtu  hy  the  CoutU) 

Appeal  from  district  court,  Ramsey  county; 
Brill.  Judge. 

Action  for  damages  by  Olive  Blron  against 
the  Board  of  Water  Ck>mmissioner8  of  St. 
Paul.  Demurrer  to  complaint  sustained  and 
plaintiff  appeals. 

J.  B.  Brishin,  for  appellant.  Simeon  P. 
Fotsom,  {Herman  W.  PhUUpB,  Of  coonsel.) 
for  respondent. 

DiOHiNSON,  J.  The  order  sustaining  the 
demurrer  to  the  complaint  should  be  afflrined. 
The  action  is  for  the  recovery  of  damages  for 
the  drawing  of  water  from  Lake  Vadnals  by 
means  of  an  artlQcial  aqueduct,  diminishing 
the  flow  of  water  in  the  creek  which  is  the 
outlet  of  that  lake.  The  complaint,  with  the 
stipulation  made  upon  the  submission  of  the 
demiuTer,  discloses  that  the  liability  of  this 
board  of  water  commissioners.  In  its  organ- 
ized capacity,  to  an  action,  is  regulated  by 
the  provisions  of  chapter  110,  Sp.  Laws  18B5. 
to  which  reference  is  made  in  the  complaint. 
Section  35  of  that  act  prescribes,  in  efTect, 
among  other  things,  that  no  action  shall  be 
maintained  against  this  board  for  any  cause 
until  the  subject  thereof,  with  the  evidence 
in  its  support,  shall  have  been  first  presented 
to  the  board  for  investigation  and  approval, 
which  must  be  done  within  60  days  after  the 
cause  oC  action  shall  have  accrued.  The 
plaintiff  assumes  to  have  shown  compliance 
with  the  conditions  prescribed  in  this  section 
by  the  allegation  in  the  complaint  "that  all 
of  the  acta  and  things  required  to  be  done  by 
the  plaintilT  by  section  'Sh  of  tlie  said  act  of 
Incorporation  have  been  dune  by  her, "  etc. 


This  is  not  sufficient  aa  an  averment  that  she 
has  done  what  la  specified  In  the  law.  The 
statute'wbich  expreaaly  anthorizes  the  plead- 
ing in  tills  mannerof  theperfonnanceof  con- 
ditions precedent  in  acontract(Gen.Bt.  X878, 
c.  66,  g  109)  haa  no  application,  and  the  com- 
plaint should  set  forth  a  statement  of  the 
facta  showing  a  compliance  on  her  jmrt  with 
the  conditions  precedent  prescribed  In  the 
statute.  Johnson  t.  Howard,  20  Minn.  870, 
(Gil.  322;)  People  v.  Jackson,  24  Cal.  6S0; 
Bliss.  Code  Fl.  §§  SOl,  S02;  and  see  Insur- 
ance Co.  T.  Duke,  43  Ind.  418. 

The  appellant  suggests  the  question  wfaetti- 
er  this  special  statute  of  limitation  la  not  un- 
constitutional, but  presents  no  brief  upon 
the  point.  The  court,  when  its  deciaiun  is 
invoked  upon  questions  Involiring  doubt  or 
requiring  careful  examination,  ia  entitled  to 
tlie  aid  which  may  be  afforded  by  the  learn- 
ing and  research  of  counsel  in  the  cause. 
This  qnesllon  of  constitutional  law,  if  pre- 
sented at  all,  is  of  aufficient  importance  to  re- 
quire of  counsel  more  than  the  bare  anggea- 
tion  of  the  point.  As  no  brief  or  argument 
is  presented  upon  tlie  subject,  we  do  nofe^ 
deem  it  our  duty  to  treat  it  as  a  questfoti 
properly  presented  In  the  case,  and  we  do  not 
decide  it.  It  may  be  added  that  this  question 
does  not  seem  to  have  been  consider«l  or  de- 
cided by  the  court  below. 

The  further  reasons  stated  by  the  court  be- 
low justified  its  order.  It  does  not  appear  by 
averment  that  Lake  Vadnals  Is  a  natural  body 
of  water,  nor  that  its  outlet,  Jerrais  creek.  Is 
a  natural  water-course.  This  la  only  to  be 
inferred  from  the  names  by  which  these 
bodies  of  water  are  designated  in  the  com- 
plaint. It  may  be  added  that  only  by  the  aid 
of  Inference  and  argument  does  it  appear  thai 
the  plaintiff^s  mill  was  situated  on  or  near 
Jervais  creek,  or  that  it  was  operated  by  the 
water  of  that  creek,  or  by  water  llowiog  from 
Lake  Vadnais.  Wliile  one  might  readily  in- 
fer what  was  Intended  to  be  alleged  as  the 
cause  of  action,  the  SactB  are  not  stated.  Or- 
der affirmed. 


Bbtdgmak  e.  Dahblt. 

(Supreme  Court  of  Mimteaota.   Oot.  29. 1889.) 
OpsffiNO  Dmjwt  JimaiaEiTT— Appsai. 
Ad  order  of  the  trial  ooQrt  opening  a  defatUt 
and  extending  the  time  to  answer  will  not  be  dls< 
turbed  on  appeal  except  for  an  abase  of  discretion. 
(.Syilabua  by  the  CowrU) 

Appeal  from  district  court,  Stearns  county; 
Searlb,  Judge. 

Oscar  Taj/lor,  for  appellant  2>.  W,  Brwk- 
artt  for  respondent. 

Per  Curiam.  The  order  appealed  from  is 
a  discretionary  order  extending  the  time  pre- 
viously allowed  defendant  to  answer  and  to 
pay  costs.  It  was  made  upon  notice,  and  up- 
on cause  shown,  auch  orders  will  nut  be  re- 
vised by  this  court  except  in  clear  cases  of 
abuse  of  discretion,  which  is  nut  the  case 
here.   Order  atBrmed. 
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MsBxatAwn*  Nat.  Bank  of  Miniteapolis 

V.  Qaslin. 
{Supreme  Court  of  Xinnewta.  Nor.  B,  1880.) 

JUIWHSKTB  — AOnONB  — NaTIONAI.  BaHKB— LdQUI- 
DATIOK. 

1.  Ab  aettoD  nuv  1m  maintainea  on  •  domsstto 

&  A  naolntioii  rote  of  two-thirds  of  the 
•hareholders  of  a  nattonal  bank  to  go  Into  liquida- 
tion and  close,  certified  to  the  comptroller  of  the 
eorrenoy,  does  not  dUsolve  the  corporation,  nor 
atfeot  ito  capacity  to  collect  Ita  aueta  and  dose  its 
affairs. 

8.  The  appointment  hr  the  shareholders  of 
*'tniBtees'*to  dose  the  affairs  of  the  bank,  the 
title  to  ita  property  not  b^ng  vested  in  them,  does 
not  affect  tbe  right  of  the  oorporatlon  to  bring  anlt 
(Si/Uainu  hy  Oi$  Court) 

Appeal  from  district  eoart,  Hennepin 

county;  Young,  Judge. 

Action  hy  the  Mercliants'  Katlonal  Bank 
of  MinneiipoUs.  against  William  H.  Qaslin* 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Habituon  A  Baker,  for  appellant.  Bart 
<£  Brewer,  for  respondent. 

GiLFiLLAN,  C  J.  It  is  generally  concede<1 
in  the  United  States  that  at  cooimon  law  an 
action  may.  be  brought  on  a  judgment, 
vtaether  fureiffn  or  domestic  The  right  to 
bring  such  an  action  la  recognized  by  the 
statute  in  thla  state.  Section  6,  c.  67*  Gen. 
St.,  in  order  to  prevent  such  actions  being 
brought  vexatiously,  provides  that  "costs 
cannot  be  allowed  in  an  action  on  a  judg- 
ment of  a  court  of  this  state  between  the 
same  parties  unless  such  action  was  brought 
with  previous  leave  of  the  court  for  cause 
shown."  The  fact  that  the  stockholders,  by 
the  vote  of  the  requi.>ite  two-thirds,  resolved 
that  the  bank  go  into  liquidation  and  be 
closed,  ^nd  that  notice  thereof  was  sent  to 
the  comptroller  of  the  currency,  did  not  dis- 
solve the  corporation,  and,  while  it  probably 
disabled  it  to  go  on  with  the  banking  busi- 
ness, it  did  not  affect  its  capacity  to  collect 
its  assets  and  settle  its  affairs ;  and  the  ap- 
pointment by  the  shareholders  of  what  they 
call  "trustees,"  to  close  up  the  affairs  of  the 
bank,  the  title  to  its  assets  and  choses  in  ac- 
'  tion  not  being  vested  in  them,  aud  they  be- 
ing, therefore,  only  agents,  did  not  affect  the 
right  of  the  corporation  to  maintain  actions 
upon  its  dioses  in  action.  Judgment  af- 
hrmed. 

GoLUNs,  J.,  did  not  sit  In  this  case. 


Statk  e.  Glttck. 

(Supreme  Court  of  MinncBota.  Nov.  6,  ISSB.) 
Ihtozicatiko  Liquors  —  Sdxdat  Laws  —  Plbad- 

ItfO. 

A  complaiDt  which  charges  that  defendant 
"did  willfully,  nnlawfally,  and  wrongfully  tail  and 
omit  to  close  and  keep  clOBed"  on  Sunday  a  saloon, 
without  stating  that  be  owned  it,  or  had  charge  or 
control  of  it,  or  of  the  matter  of  opening  or  closing 
it,  does  not  show  a  breach  of  an  ordinance  pre- 
■scriUng  that  every  aaloon,  etc,  shall  be  closed 


and  kept  Closed  daring  the  whole  of  vwvj  Bnoday, 

eta 

(SyUabuB  by  the  Court.) . 

Appeal  from  municipal  court,  city  of  Min- 
neapolis; £h£BY,  Judge. 

Wm*  H.  DoiMhue,  {JarM»  A.  Kellogg,  of 
counsel,)  for  appellant.  Moae»  Clapp, 
Atty.  Gen.,  and  Albert  S,  ffaUt  for  respond- 
ent. 

GiLpiLLAN,  C.  J.  The  complaint  in  this 
case  is  insufficient  to  show  a  breach  of  the 
ordinance.  It  merely  chaises  that  the  de- 
fendant "did  willfully,  unlawfully,  and 
wrongfully  fail  and  omit  to  close  and  keep 
closed  during  the  whole  of  said  day,  the  same 
being  Sunday,  a  saloon,"  etc.,  without  show- 
ing in  any  way  that  he  was  owner  of  It,  ta 
in  charge  of  it,  or  had  any  control  of  it,  or 
of  the  matter  of  opening  and  closing  it.  Of 
course  the  ordinance  cannot  be  deemed  as 
aimed  at  any  but  those  who  are  in  some  wi^ 
responsible  for  the  saloon  being  open^  or 
whose  duty  it  Is  to  keep  It  closed  In  obedience 
to  the  ordinance.  As  the  order  must  be  re- 
versed and  the  prosecution  dismissed  on  thla 
ground,  we  do  not  considw  it  necessary  to 
decide  any  of  the  other  qaeitlous  raised  In 
the  case.  Order  reversed. 

GisBHAKN  D.  St.  Faitl,  M.  ft  M.  Bt.  Co. 

(Supreme  Court  of  Kinnesoto.  Nov.  5, 188d.) 
PBomroH  or  Coubt  avd  Jobt. 
Although  the  evideDce  oa  the  part  of  the 
plaintiff,  standing  i^one,  would  justify  submlttiog 
a  case  to  the  Jury,  yet  If,  on  the  whole  evidence, 
the  court  could  not  permit  a  verdict  for  the  plain- 
tiff to  stand,  it  may  direct  a  verdict  for  the  de- 
fendant. /Following  Abbett  T.  RaUwsy  Cc,  80 
Minn.  481,  lA  M.  W.  Rep.  906,  and  Thompson  t. 
Pioneer  Press,  87  Ulnn.  2§B,  8S  N.  W.  Sep.  SfiA. 

{SyUabw  bu  fhe  Court.) 

Appeal  from  district  court,  Ramsey oounty; 
Wilkin,  Judge. 

Berryhill  &  DavUon,  for  appellant.  M. 
D,  GroverandFlaitdraUtSquireiidtCuteheont 
for  respondant. 

QiLTTLULV,  0.  J.  This  case  comes  here 
on  a  billot  exceptions,  from  which  it  appears 
that  when  the  plaintiff  rested  the  court  d&> 
nied  a  motion  by  defendant  to  dismiss  the  ac- 
tion on  the  ground  tliat  plaintiff's  evidrace 
dUl  not  show  a  cause  of  action ;  and  when  de- 
fendant rested,  and  the  evidence  was  all  iui 
directed,  on  defendant's  motion,  a  verdict  in 
favor  of  the  defendant.  No  evidence  is  set 
out  in  the  bill  of  exceptions,  so  that  we  can- 
not from  a  review  of  it  say  whether  the 
court  was  right  or  wrong  in  ^tber  ruling. 
It  must  be  presumed  to  have  been  right  in 
iMth,  provided  th^  In  a  case  whetfs  the  plaln- 
tiS's  evidence,  standing  alone,  would  justify 
a  submission  to  the  jury,  tlie  court  may 
nevertheless,  when  the  evidence  on  both 
sides  is  in,  direct  a  verdict  for  the  defend- 
ants. «In  reason  tliere  ought  not  to  be  any 
doubt  that  it  may;  for,  the  evidence  on  the 
part  of  tlie  plaintiff  apparently  making  out  a 
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eaase  of  action,  vaxy  be  so  folly  and  saUsfao- 
torily  explained  away,  or  so  overwhelmed  by 
the  evidence  on  the  part  of  the  defendant,  as 
to  show  that  then  is  no  real  bona  fids  ques* 
tions  of  fact,  so  that  a  court  could  not  per- 
mit a  verdict  upon  it  in  favor  of  the  plaintiff 
to  stand.  As  said  by  the  court  below:  "It 
seeniBabsnrd  to  require  a  Judge  to  submit  a 
case  to  the  jury  with  the  full  consciousness 
that,  after  the  verdict  is  In  £avor  of  a  par* 
tlcular  party,  he  will  be  oldiged  to  set  it 
aside."  The  power  of  the  court  to  direct  a 
verdict  In  such  CHsea  Is  fully  affirmed  in  Ab- 
bett  v.  RaUway  Co.,  SO  Minn.  484, 16  K.  W. 
Bep.  266,  and  Thompson  v.  Pioneer  Press,  S7 
Minn.  285,  88  N.  W.  Bep.' 856.  It  is.  in- 
deed, a  power  that.  In  view  of  the  right  to  a 
trial  by  Jury,  should  be  sparingly  and  cau- 
tiously used.  That  right,  however,  does  not 
extend  to  a  CHSe  where  there  is  no  rensonaUe 
question  as  to  the  facta  and  the  rights  of  Hie 
parties.,  Order  affirmed. 


KiiiaEB  t).  Leppel. 
(tfUprsme  Court  of  MkunaoUu  Nov.  8^  1888i} 

OftAL  COHTBMns  NOT  TO  BB  FXBFOBlnD  WZTHIir 

1.  Ybab. 

An  oral  agreement  for  servioes  not  to  be 
performed  within  one  year  1b  not  wholly  void, 
though  no  actioQ  can  be  maintained  on  It.  It  wUi 
control  the  rights  of  the  parties  with  respect  to 
what  they  have  done  under  iL  8o  where  it  Is  for 
services  for  a  specified  time  at  a  specified  P*oes 
sum,  to  be  paid  when  they  are  all  rendered,  u  the 
par^  oommenoea  to  render  the  aerrlossj  and  quits 
without  cause,  he  cannot  reoorer  for  what  he  has 
done. 

(SvUahus  hy  the  GourC.) 

Appeal  from  district  court,  IfoLeod  coun- 
ty; £i>80N,  Judge. 

£.  if.  McCleltandt  tat  appellant.  &.  M, 
Stimont  for  respondent. 

GiLrxLLAH,  C.  J.  This  was  an  action  to 
recover  on  the  quantum  meruit  for  some 
seven  montlifl'  services  as  a  farm  laborer, 
rendered  by  plaintiff  for  defendant.  The  de- 
fense was  that  the  aervtces  were  rendered 
under  a  contract  by  which  plaintiff  agreed  to 
work  for  one  year  at  a  Qxed  gross  price, 
agreed  by  defendHBt  to  be  paid  therefor  at 
the  end  of  the  year,  and  that  the  plaintiff, 
without  just  cause,  ceased  work  before  the 
end  of  the  year.  The  plaintiff  In  his  reply 
denies  the  contract,  and  alleges  good  oause 
for  quitting  work.  On  the  trkil  evidence 
WHS  given  from  which  the  jury  might  have 
found  either  way, — that  an  oral  agreement 
such  as  the  answer  alleges  was  or  was  not 
made,  and  that  the  work  was  or  was  not  done 
under  it, — and  either  way  as  to  good  cause  for 
quitting  work.  It  is  very  apparent  that  if 
made  the  agreement  was  not  to  be  performed 
within  one  year  from  the  time  of  making  it. 
Plaintiff  had  a  verdict,  and  the  court  below 
granted  a  new  trial  on  the  ground,  as  is  evi- 
dent, that  the  verdict  was  not  justified  by 
the  evidence.  > 


Under  the  rale,  so  many  times  aflBrmed  in 
this  court,  that  we  wlU  not  reverse  an  order 
granting  «  new  trial  on  that  ground,  unless 
the  evidence  is  manifestly  and  palpably  iu 
favor  of  the  verdict,  we  cannot  disturb  this 
order,  unless  the  evidence  wss  manifestly 
and  palpably  in  favor  of  some  theory  as  to 
the  facts  that  would  entitle  plaintiff  to  re- 
cover. We  do  not  find  any  such  preponder- 
ance in  |^ntifl*s  favor.  The  evidence  upon 
the  allegations  that  the  agreement,  not  to  be 
perfoi-med  within  a  year,  was  made  as  de- 
fendant allies;  that  the  woric  was  done  un- 
der it;  that  the  defendant  was  ready  to  abide 
t^lt  on  his  part;  and  that  plaintifP  quit  work 
without  cause. — was  not  so  strongly  against 
them  that  we  could,  under  the  rule  referred 
to,  reverse  an  order  setting  aside  a  verdict 
n  the  negative  upon  them,  provided  a  fiod- 
ng  the  other  way  would  prevent  a  recovery 
by  the  plaintiff;  and  that  presents  the  only 
question  <A  law  In  the  case. 

Oral  contracts  of  this  description  are  not 
wholly  void.  Xo  action,  it  is  true,  can  be 
miUntalned  to  enforce  them.  So  far,  how- 
ever, as  the  partlM  have  voluntarily 'acted 
under  and  performed  them,  they  are  to  be 
taken  as  defining  and  measuring  the  rights  cA 
the  parties.  This  was  held  in  Manufaituring 
Co.  V.  La  Du,  36  Minn.  478,  81  N.  W.  Rep. , 
938.  The  proposition  that,  though  not  ao- ' 
tionable,  they  are  to  be  regarded  as  In  force 
to  define  the  rights  of  the  parties  with  re* 
spect  to  what  they  do  under  them,  disposes, 
if  logically  followed,  of  the  claim  of  one  who, 
under  au  agreement  for  services,  within  t^e 
statute  of  Irauds,  renders  part  of  the  serv- 
ices, and  without  causu  refuses  to  complete 
them.  If,  by  the  terms  of  the  agi-eement,  he 
would  be  entitled  to  pay  for  the  part  perform- 
ance, the  rate  fixed  by  it  must  be  the  me  as-  . 
ure  he  is  to  receive;  and,  if  entitled  by  its 
terms  to  pay  only  on  condition  of  performing 
the  whole,  then  he  cannot  recover  unless  he 
performs  the  whole,  or  shows  some  legal  ex- 
cuse for  not  doing  BO.  As  said  in  Galvin  v. 
Prentice,  45  N.  Y.  162:  "When  the  contract 
is  entire,  and  one  pnrty  is  willing  to  complete 
the  performance,  and  Is  not  in  default,  no 
promise  can  t>e  implied  on  his  part  to  com- 
pensate the  other  party  for  a  part  perform- 
ance." Certainly  it  ought  to  be  so  where  the 
failure  to  fully  perform  Is  due  wholly  to  the 
fault  of  such  other  party.  Assuming  that 
there  was  in  this  case  such  a  contract  as  de- 
fendant alleges,  then,  had  it  been  fully  per- 
formed, had  plaintiff  worked  the  agreed  time, 
and  defendant  paid  the  agreed  price,  no  one 
would  suppose  that  plaintiff  a>uld  have  sued 
and  recovered  on  the  quantum  meruit  more 
than  bad  been  paid  him.  The  agreement 
would,  in  such  a  case,  control  the  rights  of 
the  parties  in  respect  to  what  had  l)een  done 
under  it.  Had  the  jury  decided  the  Issues  of 
fact  we  have  mentioned  in  favor  of  the  de- 
fendant, he  would  have  been  entitled  to  a 
general  verdict.  The  order  granting  a  new 
trial  is  therefore  affirmed. 
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Boyd  et  al,  v.  Blake. 
(Supreme  Court  of  Minnesota.  Nor.  6, 1880.) 

MiCHAKiOB'  LiBNft— M>Ran  or  Estates. 

1.  Where  there  is  a  mebbanio't  Hen  upon  a 
Tendee'B  interest  In  land,  and  In'  agreement  be- 
tween the  reader  and  vendee  Buoh  interest  is  sur- 
reodered,  the  TeDdor,  as  a  oonslderation  for  the 
•ntrender,  undertaking  to  pay  the  lien  claim,  the 
oourt,  there  being  no  equitable  oonaideratlon  re- 
quiring it  to  treat  the  vendee's  interest  as  still 
ootatandiog,  will  treat  It  as  merged  in  the  legal 
estate,  and  enforce  the  lien  olaim  af^ainst  the  whole 
estate.   Diokiitsok,  J.,  diaaenting. 

d.  It  is  not  necessary  for  the  lien  claimant  to 
showtliat  fhq  qi^aptltf  of  land  on  which  the  lien 
is  claimed  is  withtb  the  staVntory  limit.  If  the  de- 
fendant a^m  that  it  exceeds  that  limit,  he  must 
show  It,  and  the  conrt  mast  then  carrs  ont  s  tract 
within  the  limit.,  and  confine  the  lien  to  it 
(SullabuB  bu  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; LooHKKH.  Judge. 

Cha9.  8.  CareitUt  for  appellant.  GUffer  A 
Sarriaont  tot  respondent. 

QThTThhASt  C  J.  Action  to  enforce  a  me- 
chanic's lien.  Februar.fr  16, 1887,  defendant 
Jalia  B.  Blake  owned  the  land,  and  executed 
a  cuntract  for  the  sale  and  conveyance  of  the 
same  to  the  defendant  Cook  for  the  consider- 
ation of  $650,  of  which  $5  was  to  be  paid  at 
once,  and  S5  on  or  before  the  Ist  day  of  ev- 
ery month  thereafter.  The  contract  stipu- 
lated that  the  vendee  should  build  a  house 
on  the  iund;  to  begin  the  same  before  March 
15.  1887,  and  complete  it  within  a  year  from 
the  date  of  the  contract;  the  building  to  be 
deemed  part  of  the  real  estate,  no  matter 
how  attached  to  It.  The  vendee  went  into 
possession,  and  m»de  a  contract  with  plain- 
tiffs to  build  the  house  attiie  price  of  dl,050. 
The  plaintiffs  built  the  house,  flnisliing  it 
August  3,  1887.  The  contract  of  purchase 
contained  a  provision  that  in  case  of  default 
for  30  days  in  tl)e  payment  of  any  of  the  sums 
to  be  paid  for  tlie  purchase  price  the  vendor 
might  elect  that  the  whole  price  should  be- 
'  come  due  immediately,  or  to  cancel  and  de- 
liver to  tlie  vendee  the  note  given  by  the  lat- 
ter for  tlie  purchase  money,  and  ttiereupon 
the  contract  should  become  void,  and  all 
rights  under  it  cease.  The  court  below  does 
not  find,  and  we  do  not  see  that  the  evidence 
required  it  to  And,  that  the  vendor  ever  at- 
tempted to  exercise  this  election,  or  to  act 
under  that  provision  of  the  contract.  On  the 
contrary.  It  finds  tliat  on  the  8th  day  of  Oc- 
tober, 1887,  in  consideration  of  the  fact  that 
be  had'  mode  none  of  the  payments  on  the 
conttHct  of  purchase,  though  they  had  often 
bee^  demanded,  and  of  the  promise  of  the 
vendor  to  pay  plaintiffs'  demand  for  the  con- 
Btruction  of  the  building,  the  vendee  surren- 
dered to  her  and  canceled  the  contract  of  pur- 
chase, and  she  surrendered  to  him  the  sHid 
note  for  the  purchase  money.  Though  the 
evidence  of  the  promise  by  her  to  pay  plain- 
tiffs* claim  was  not  very  clear  and  precise, 
yet  we  think  tlie  court  was  justitled  in  find- 
ing from  it  that  the  surrender  was  made  on 
that  undemtaniiing.  On  October  25,  1887, 
plaintiffs'  KCLOunt  und  alfiduvit  for  lien  was 


filed  and  recorded.  The  contracCof  purchase 
providing  that  the  vendee  should  construct  a 
building  on  the  land,  tlie  plaintiffs  were  en- 
titled, within  the  decision  in  Hill  v.  Gill.  42 
K.  W.  Rep.  294,  to  a  lien,  not  only  on  the 
interest  of  the  vendee,  but  also  on  that  of 
the  vendor.  But  within  the  decisions  of  this 
court,  to  the  effect  that  the  affidavit  and 
statement  Sled  to  secure  a  lien  must  contain 
enough  to  show  that  the  party  is  entitled  to 
it,  the  affidavit  and  statement  In  this  case 
are  insufficient  to  bring  the  case  within  the 
rule  in  Hill  v.  Gill,  for  they  do  not  show  that 
the  building  was  constructed  by  virtue  of  any 
requirement  in  the  contract  between  Blake 
and  Cook,  nor  show  in  any  way  authority  in 
Oook  to  ctkarge  ttie  former's  interest  In  the 
land  with  a  mechanic's  lien.  They  contain 
enough  to  show  plaintiffs  entitled  to  a  lien 
ou  the  interest  of  the  vendee  under  the  con- 
tract of  purchase.  That  Interest  was  subject 
to  be  defeated— to  be  forfeited — under  the 
conditions  of  the  contract,  and  any  lien  on 
the  interest  would  necessarily  fall  when  the 
interest  should  be  under  thoee  conditions  de- 
feated or  forfeited.  The  lien  was  on  the  ven- 
dee's interest  Just  as  It  existed,  with  what- 
ever Infirmity  It  was  subject  to  under  the  con- 
tract creating  it.  But  after  the  plaintiff's 
lien  had  attached,  the  parties  to  the  contract 
of  purchase  could  not  add  any  other  condi- 
tion to  it,  so  as  to  impair  the  plaintiffs* 
rights;  nor  could  they,  as  to  them,  though 
they  might  as  between  themselves,  extinguish 
the  vendee's  iutereet  in  any  other  way  than 
as  provided  for  in  the  contract  creating  It. 
By  the  surrender  of  October  8th  the  vendor 
and  vendee,  as  between  themselves,  extin- 
guished the  interest  of  tlie  latter  At  law 
there  was  a  merger  of  the  equitable  in  the 
legal  estate.  In  equity,  however,  the  equi- 
table is  not  merged  In  the  legal  estate  If  it 
be  the  Intention  of  the  owner  of  the  legal  es- 
tate that  there  shiill  be  no  merger,  and,  the 
contrary  not  being  expressed,  such  Is  pre- 
sumed to  be  his  intention  whenever  his  in- 
terest requires  that  they  shall  be  kept  apart. 
In  other  words,  where  tliere  Is  any  equitable 
consideration  of  interest  or  prolectlon  to  him, 
a  court  of  equity  will  not  enforce  the  doctrine 
of  merger.  If  it  be  not  necessary  to  protec- 
tion of  his  Interests,  the  legal  rule  will  be 
followed.  In  acaselikethisthecourt  might, 
notwithstanding  the  merger,  as  between  ven- 
dor and  vendee,  treat  the  vendee's  Interest  as 
still  outstanding  for  the  purpose  of  enforcing 
the  lien  against  it,  and  of  confining  the  lien 
to  It,  if  it  were  inequitable  to  charge  the 
vendor's  other  property  with  the  debt.  But 
as  the  vendor,  by  assuming  to  pay  the  lien 
debt,  has  charged  her  assets  generally  with 
the  debt,  equity  does  not  require  that  the 
vendee's  estate,  which  would  otherwise  be 
merged,  shall  be  kept  alive  merely  for  the 
purpose  of  limiting  the  enforcement  of  the 
debt  to  it.  The  court  below  was  therefore 
right  in  treating  the  vendee's  interest  as  hav- 
ing merg4'd  in  the  legal  estate,  and  in  en- 
forcing the  lien  against  the  entire  estate. 
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The  appellant  elnima  It  was  error  In  the 
court  belnw  to  find  as  n  tact,  there  being  no 
evidence  on  the  point,  that  the  lot  on  which 
tbe  building  vaa  constructed  was  less  than 
one  acre  In  extent.  If  there  was  no  evidence 
that  the  contained  more  than  an  acre, 
there  was  no  need  for  the  court  to  consider 
the  matter  at  all.  Tbe  affidavit  for  lien  and 
the  complaint  must,  of  course,  describe  the 
land  on  which  the  building  Is  constructed. 
Tbe  mechanic  is  entitled  to  a  ll^n,  although 
the  land  exceeds  the  statutory  limit.  If  it 
do  exceed  that  limit  it  Is  for  the  court,  and 
not  the  party,  to  carve  out  of  the  entire  tract 
the  portion  to  which  It  flxe^the  lien.  Iron- 
Works  Go.  V.  Strong,  83  Minn.  1,  21  N.  W. 
Bep.  740;  Smith  v.  Headley.  33  Minn.  384,  23 
N.  W.  Bep.  The  omission  to  do  that  in 
a  case  where  It  whs  necessary  would  undoubt- 
edly be  error.  But  the  coart  Is  not  called 
upon  to  do  it  until  it  appears  that  there  is  a 
necessity  for  it.  And  it  is  for  the  defend- 
ant, if  he  desires  it  done,  to  make  it  appear 
to  tbe  court  that  it  is  necessary. 

We  see  nothing  in  any  other  assignment 
of  error  reqairing  special  mention. 

Dickinson.  J.  I  do  not  assent  to  the  prop- 
osition that  the  legal  estate  oC  Mrs.  Blake  be- 
came chargeable  with  the  plaintiffs'  tien,  the 
lien  statement  being  insiifllclent  for  that  pur- 
pose. I  think  that  tbe  lien  should  have  been 
enforced  only  as  to  the  Intt* rest  of  Cook  un- 
der his  contract,  which  should  be  treated  as 
a  still  subsisting  interest,  for  the  purposes 
of  such  enforcement,  as  though  no  aarrender 
bad  been  made. 


In  n  FuLLSB  «t  al. 
SoHEFrsB  «.  Kbllt  tt  al, 
(Atprsme  Court  of  Jflnnesoto.  Ifov.  Q,  1889.) 
AwioKxiHT  roR  Bbnuit  ot  Craditobs. 
1.  An  assignmeat  made  by  Insolvent  debtors 
ft»r  the  benefit  of  all  of  their  creditors  mast  be  ex- 
eeated,  if  at  aU,  in  aaotndaaoe  wlUi  tbe  terms  of 
tbe  tmrt  as  decwred  In  the  deed  of  asslgnmeot. 
S.  Creditors  of  snch  debtors  oannot  be  com- 

Elled  to  file  releases  of  their  claims  as  a  oonditloa 
r  partiolpatinff  in  the  benefits  of  the  assignmeat. 
TbUowing^  niBivd,  80  Hlna.  fiBOk 40  M.  W.  Bap. 
8S7. 

(Syllabus  by  (he  .Conrt) 

Appeal  from  district  court,  Wright  county; 
HiOKs,  Judge. 

Reynoldif  &  StetoarU  for  appellants.  D. 
W,  Bruekart,  for  respondent, 

Pbb  Cubtam.  Tbls  ^)pea1  Is  from  an  or- 
der of  the  dlstriet  oonrt  requiring  and  direct^ 
ing  creditors  to  file  their  cl^ms  against  cer- 
tain insolvent  debtors,  with  releases  thereof, 
as  provided  by  section  1U»  c.  148.  Gton.  Laws 
1881,  within  a  prescribed  period  of  time,  or 
be  forever  barred  from  claiming  any  tmieflt 
nnder  an  assignment  made  by  said  debtoii  of 
all  of  their  property  not  exempt  from  seizure 
and  sale  upon  e  xecution  In  trust  for  thebe.ne- 
flt  of  all  of  their  creditors.  The  deed  of  as- 
signment does  not  differ  in  form  from  that 


considered  in  Be  Bird.  39  Minn.  520,  40  N. 
W.  Bep.  827.  The  facts  may  have  warranted 
an  assignment  by  the  terms  of  which  releases 
could  have  been  exacted  as  a  condition  for 
participating  in  the  trust  funds,  but  such  an 
assignment  was  not  made.  For  the  reasons 
stated  In  the  case  just  referred  to,  the  order 
must  be  modiQed.  It  is  quite  evident,  how- 
ever, from  the  record,  that  the  point  upon 
which  our  decision  Isliased  was  notjiresented 
by  the  appellants  upon  the  argument  below. 
The  order  appealed  from  is  vacated  in  so  far 
as  it  requires  creditors  to  Ale  rdeases  with 
their  claims. 


HoGbath  v.  O'Brikk. 
(Suprems  Court  of  JUlnncsoto.  Nor.  0, 188It.) 
JuBTioas  or  TBS  Puoi— Plbadikos.  ~ 
An  answer  in  josUoe's  court  oonaidered,  and 
held  to  be  sufficient  under  the  well-settled  rule 
that  pteadlngs  in  Justice's  oonrt  must  be  oonstroed 
wltli  gmt  inwrsllt?. 
(S]/IIabu«  hv  th«  Court) 

Appeal  from  municipal  court,  dty  of  St. 
PanI;  Oobt,  Judge. 

Aammpait  by  Henry  MoGrath  for  the  price 
of  clothes  alleged  to  have  been  purchased  by 
James  O'Brien  in  1888.  The  answer  was  as 
follows:  "Defendantadmitsthepurcbaseora 
suitof  clothesfromMcOratfa  ACo.,  butdenies 
that  any  promissory  note  was  given  therefor 
at  any  time,  whether  as  alleged  In  the  com- 
plaint or  otherwise.  Defendant  alleges  that 
said  goods  were  purchased  In  1875,  and  that 
the  statute  of  limitations  has  fully  run  against 
said  indebtedness,  which  statute  the  defend- 
ant pleads  in  bar  to  this  action.  Therefore 
the  defendant  prays, "  ete. 

Fayette  Mareh,  tot  appellant.  O.  H.  Com- 
fort,  for  respondent. 

Per  GoRrAac.  The  plaintiff,  against  whom 
a  judgment  for  costs  had  been  rendered  In 
Justice's  court,  appealed  to  the  municipal 
court  of  the  city  of  St,  I^ul,  on  questions  of 
law  alone.  There  the  case  was  necessHrily 
tried  on  the  return  of  the  justice,  his  judg- 
ment was  reversed,  and  judgment  ordered 
and  entered  against  tbe  dsfendant,  who 
peals. 

We  assume  that  the  only  question  of  law 
presented  to  the  appellate  court  was  the  suf- 
ficiency or  insufflclenny  of  the  answer.  Fair- 
ly construed,  it  admitted  the  purchase  of  the 
goods  mentioned  in  the  complaint,  but 
averred  the  purchase  to  have  been  in  the 
year  1875,  instead  of  In  tbe  year  1883.  as 
claimed  by  pMntifl.  It  further  alleged  that 
the  statute  of  limitations  had  fully  run 
against  tbe  indebtedness,  pleading  tiie  stat- 
ute In  bar.  Tbe  answer  may  not  have  been 
perfect,  but  it  was  long  ago  settled  in  this 
court  that  the  pleadings  in  justice's  oourt 
must  be  construed  with  great  liberality.  We 
are  of  the  opinion  that  Uie  plradtng  in  ques- 
tion was  sufficient.  It  clearly  indicated  the 
defense.  As  defendant  n^lected  to  appear 
in  municipal  court,  and  there  assert  his 
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lighti.  It  Is  ordered  (liat  no  statutory  costs 
be  Hllowed  to  him  on  this  appeal.  Judgment 
teverwd. 


ElBCBSR  e.  MZLWAVKEE  IIeCRANICB'  MtTT. 

Ins.  Co.  ' 

ISuprmu  Cawrt  e/  Wiaorni^  Oot  15, 1889.) 

l5rsUBA!70C — COITDITIOSB  Of  FOUCT— BvnWHO*— 

GomnHTB  OP  OomiUL— HiBKLBSB  Bbbob. 

1.  The  Qse  by  the  tenants  <tf  the  Moond  story 
ot  "a  direlling'house,  to  be  oooupied  by  tensntsfor 
three  years, "  In  shaving  hoops  u  not  a  substantial 
breeoh  ot  a  eondltion  of  8  Are  tauuranoe  policy, 
that  the  policy  should  be  wholly  void  if  the  prem- 
ises should  at  any  time  'be  occupied  or  used,  in 
whole  or  in  part,  for  any  purpose  different  from 
that  set  forth  in  tne  application  or  poHoy,  or  If  the 
risk  should  be  increased  by  means  wiUun  the  oon- 
Vco\  of  the  assnred,  where  It  appears  that  the  bnlld- 
Inff  was  at  the  time  occupied  by  the  tenants  as  a 
dwelling,  and  that  the  use  of  the  second  story  for 
shaving  hoops  ceased  three  days  before  the  fire, 
and  the  jury  find  that  such  use  did  not  materially 
Increase  the  risk. 

S.  It  is  a  question  of  fact  for  the  Jury  whether 
•nota  nae  materially  Increased  the  haara  and  risk, 
end  Inv^res  no  such  spetrial  skUl  or  knowledge  as 
to  render  the  opinion  of  "men  skilled  in  the  busi- 
ness of  Insurance"  admissible  as  expert  testimony. 

8.  The  fact  that  plaintiff  in  an  action  on  an  insur- 
anoe  polity  is  allowed  to  testify  as  to  the  value  of  the 
insured  bnlldlne,  though  the  questioo  of  value  is 
not  material  to  the  issue,  is  not  an  error  affecting 
the  substantial  right  of  defendant, 'within  Rev.  E(t. 
Wis.  1 2890,  and  Is  not  ground  for  reversaL 

4.  It  is  not  error  to  allow  counsel  to  comment 
en  the  fact  that  defendant  did  not  call  as  witnesses 
persons  who,  according  toe  witness  for  defendant, 
'were  with  him  when  the  events  aa  to  which  the 
witness  testified  occurred. 

Appeal  from  circuitcourt.  Oatnmet  county. 

This  action  is  to  recover  damages  by  rea- 
son of  loss  by  fire  of  a  two-story  frame  dwell- 
ing-house, January  10,  18fi6.  upon  r  policy 
of  insurance  issued  to  the  plaintiff  by  the  de- 
Isndant  on  or  lUwut  (Jctober  1, 1684,  contain- 
ing the  following  provisions:  "It  is  lUso 
agreed  by  «nd  between  the  assured  and  the 
company  that  this  policy  shall  be  wholly' void 
under  any  one  or  more  of  the  following  con- 
ditions, to-wit:  *  •  •  (6)  If  the  prem- 
iaee  sliatl  at  aoy  time  be  occupied  or  used,  in 
wliole  or  in  part,  for  any  purpose,  whether 
manufacturing  ur  otherwise,  differeut  from 
that  set  forth  in  tlie  application,  or  written 
in  this  policy,  without  the  consent  of  this 
company  indorsed  hereon.  •  *  •  (8)  If 
thf)  risk  Shalt  be  increased  by  means  within 
the  control  of  the  HSsured,  without  consent 
thereto  indorsed  hereon."  The  answer  con- 
sisted of  denials  and  an  alleged  forfeiture  of 
the  policy  by  reason  of  mis*occupation  and 
misuse  of  said  dwelling-house,  or  some  ptu-t 
thereof.  At  the  close  of  the  trial  the  Jury 
returned  a  special  verdict  to  the  effect  that 
the  plaintiff's  tenants  used  the  second  story 
(tf  said  building  in  shaving  hoops  for  a  period 
of  one  week  previous  to  the  lire,  but  that 
such  use  ceased  on  Thursday  night  before 
the  Are,  and  that  such  use  did  not  materially 
increasu  the  hazard  and  risk;  that  the  plain- 
tiff paid  or  caused  to  be  paid  to  the  defend- 
ant's agent  for  the  defendant  the  sum  of 
•11.75  as  and  for  the  premium  fur  sitid  in- 


surance, and  tor  the  survey  and  application 
therefor.  Upon  motion  of  the  plaintiff  judg- 
ment was  thereupon  rendered  in  liis  favor 
upon  such  special  verdict*  From  that  judg- 
ment tlie  defendant  brings  this  appeal. 

Winkler^  Flanden,  Smith,  Bottum  A 
Vilas,  for  appellant.  McMullan,  fur 

respondent. 

GassOdat,  J.,  {after  ttattng  thtfaet*  as 
a&ow.)  The  mere  fact  that  the  plaintiff  was 
allowed  to  testily  to  the  value  of  the  building 
was  not  such  an  error  as  should  work  a  re- 
versal. True*  it  was  immaterial  npon  any 
of  the  issues  submitted,  but  It  affected  no 
substantial  right  of  the  defendant,  and  hence 
is  not  ground  for  reversal.  Ijection  2829, 
Bev.  St.  The  same  is  true  respecting  the 
answer  of  the  witness  Dick  as  to  his  seeing 
Xoah  Welch  uid  others  outside  of  the  house 
on  Friday  before  the  fire,  with  hatchets  and 
axes,  and  saying  that  they  were  going  into 
the  woods  to  cut  poles.  So  far  as  the  state- 
ment tended  to  prove  anything  it  was  favor* 
able  to  the  defense,  since  It  might  be  inferred 
therefrom  that  Welch  intended  to  continue 
the  use  ot  a  portion  of  the  building  in  shav- 
ing hoops. 

The  question  whether  such  use  of  the  sec*, 
ond  story  of  the  building  materially  increased 
the  hazard  and  risk  was  one  of  fact  for  the 
jury.  It  was  fairly  submitted  to  them. 
There  appears  to  be  evidence  sufficient  to 
sustain  their  findings.  We  are  unwillingto 
bold  that  the  jury  were  concluded  .upon  that 
point  by  the  testimony  of  "men  skilled  in  the 
business  of  insurance."  In  fact  the  quei- 
tion  presented  involved  no  such  special  skill 
or  knowledge  as  to  render  the  "opinion"  of 
such  alleged  experts  admissible.  Yeerhusen 
V.  Bailway  Co.,  53  Wis.  689. 11  N.  W.  Rep. 
433;  Joyce  v.  Insurance  45  Ue.  ItHi; 
Lawson.  £xp.  St.  203. 

There  was  no  error  In  allowing  counsel  to 
comment  upon  the  fact  that  two  persons  who, 
according  to  one  of  the  defendant's  witnesses, 
went  into  the  room  with  him  where  the  hoop- 
poles  were  being  shaved,  had  not  been  called 
as  witnesses.  Baker  v.  State,  69  Wis.  41.  33 
N.  W.  Kep.  62. 

The  only  question  presented  by  the  record 
requiring  serious  consideration  is  whetlier 
the  use  of  the  second  story  of  the  building  in 
shaving  hoops  by  the  plaintiff's  tenants,  as 
found  by  the  jury,  was  such  as  to  work  a 
forfeiture  of  the  policy.  Such  use  continue4 
for  one  week,  and  terminated  three  days  be- 
fore the  fire.  Such  use  did  not  materially 
increase  the  hazard  and  risk,  and  in  no  way 
contributed  to  the  injury.  In  the  portion  of 
the  policy  quoted  in  Ihe  sttitement  of  facts  it 
was,  in  effect,  agreed  that  if  the  premises 
should  at  any  time  be  occupied  or  used,  in 
whole  or  in  part,  for  any  purpose,  whether 
manufacturing  or  otherwise,  different  from 
that  set  forth  in  the  application  or  written  in 
the  policy,  without  the  consent  of  the  com- 
pany indorsed  thereon,  the  same  should 
wholly  avoid  the  policy.   In  the  contract  ot 
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Insuranoe,  tbe  building  is.  in  effect,  described 
"as  a  dwelilng-houae,  to  be  occupied  bj  ten- 
ants for  tliree  vears;"  and  it  appears  tbot  at 
tbe  time  of  making  the  contract,  it  was  in 
fact  occupied  by  three  different  families  as 
tenants.  Bejond  question  tbe  clause  of  tbe 
policy  referred  to  was  a  continuing  warran- 
ty tbat  such  occupation  or  use  of  the  building 
as  a  d Welti  ng-liouse,  in  whole  or  In  part, 
sbould  not  1)0  "for  any  purpose,  whether 
manufacturing  or  otiierwise,  different  from 
tbnt  set  forth"  in  such  contract  of  insurance. 
Blumer  v.  Insurance  Co.,  45  Wis.  622,  48 
Wis.  536,  4  N.  W.  Kep.  674;  Wakefleld  t. 
Inaurnnce  Co.,  50  Wis.  532,  7  N.  W.  Bep. 
647;  Copp  V.  Insurance  Co.,  51  Wis.  637,  8 
N.  W.  Hep.  127.  616;  Fitzgerald  t.  Insur- 
ance Co.,  61  Wis.  465,  25  S.  W.  Rep.  785; 
Bonneville  t.  Assurance  Co.,  68  Wis.  298, 82 
X.  W.  Bep.  34;  Uanktns  v.  Insumnce  Co., 
70  Wis.  1,  85  K.  W.  Bep.  84.  This  being 
so,  a  sulntHntial  breach  of  such  warranty 
would  avoid  the  policy,  even  where  the  trans- 
action constituting  such  breach  in  no  way 
contributes  to  sucli  loss.  Id.  But  to  pre- 
vent such  forfeiture  the  court  fs  bound  to 
construe  such  contract  "as  strongly  against 
the  insurer,  and  as  favorably  for  tbe  Insured, 
as  its  terms  will  reasonably  permit.**  Id. 
Wakefleld  t.  Insurance  Co.,  supra.  Hence 
the  rule  is  pretty  well  setUed  that  In  order  to 
work  sucli  forfeiturq  a  substantial  breach 
must  be  established.  Insurance  Co.  t.  Cai^ 
pentet,  4  Wis.  29;  Wakefleld  v.  Insurance 
Co.,  supra;  Copp  t.  Insurance  Co.,  supra; 
Billings  V.  Insurance  Co.,  20  Conn.  139; 
Loud  v.Insurance  Co.,  2  Gray,  221;  Hidi  t. 
Insurance  Co.,  6  Gray,  185;  Insurance  Co.  t. 
Simmons,  30  Pa.  St.  299;  Martin  v.Insur- 
ance Co.,  44  N.  J.  Law,  485;  Williams  v.  In- 
surance Co.,  81  Me.  219;  Insurance  Co.  v. 
Foster,  90  III.  121.  The  question  recurs 
whether  the  misuse  here  complained  of  con- 
stituted such  substantial  breach.  It  will  be 
observed  that  the  building  at  no  time  ceased 
to  l>e  occupied  by  the  three  tenants  named, 
nor  at  any  time  ceased  to  be  used  by  tliem 
respectively  as  a  dwelling-house.  It  would 
be  ditilcult  to  prescribe  any  fixed  limita- 
tions to  tbe  ordinary  use,  alike  applicable  to 
all  sorts  of  dwelling-houses,  wheresoever  lo- 
cated and  by  whomsoever  occupied.  In  some 
portions  of  tbe  same  city  tbe  ordinary  use 
would  be  very  different  than  in  other  por- 
tions; and  even  in  the  same  portion  of  a  city 
the  oi-dinary  use  by  some  persons  may  be 
very  different  than  by  other  persons.  The 
difference  is  perhaps  still  greater  in  distant 
portions  of  the  <K)untry.  depending  upon  tlie 
business  and  cbaructer  of  the  occupant,  and 
wbetlier  he  Is  located  In  a  well-established 
community  or  on  the  border,  or  in  a  lumber- 
ing, mining,  or  farming  district.  In  con- 
tracting for  insurance  upon  a  dwelling- 
house  such  diversity  in  the  ordinary  use 
must  be  regarded  as  tnihe  contemplation  of 
tha  parties.  In  view  of  the  authorities  cit- 
ed, and  many  others  which  might  be  cited, 
we  must  hold  that  the  incidentol  use  by  the 


tenants  of  tbe  second  8t<ffy  of  tbe  bnlTding  tn 
siiaving  hoops  for  the  period  mentioned  was 
not  a  substantial  breach  of  the  conditions  of 
the  policy;  specially  where,  as  here,  sudi 
use  in  no  way  contributed  to  the  loss,  and 
did  not  materially  Increase  the  hazard  and 
risk.  We  find  no  material  error  in  the  rec- 
ord. The  judgment  of  tlie  elrcnit  court  is 
i^med. 


Wood  v.  TBELBrsir. 
(fiupreme  Court  of  Wiseontin.  Oct  tSSB:) 

ABBITEA.TIOX  AND  AW1.BD. 

In  prooeedlngB  to  letUe  an  exeeator's  so- 
oonntB,  there  was  a  submUsion  to  arUtmtJoQ  of  all 
aetioas,  causes  of  action,  suits,  controversies, 
claims,  and  demands  whatsoeTer,  pending  and  ex- 
iBting  between  tbe  ezeoQtor  and  decedent^B  nextof 
kin.  Ajudgmeuthadbeea  tberetoforeobt^nedby 
tbe  executor  for  damages  to  land  belonging  to  the 
estate,  from  which,  at  tbe  time  of  the  arbttratioD, 
an  appe«a  had  been  taken.  Tbe  award  directed  the 
executor  to  pay  certain  sums  of  money  and  oonvey 
certain  land  to  tbe  next  of  kin.  On  a  subsequent 
proceeding  for  an  accounting,  tbe  executor  and 
one  ot  tbe  arbitrators  testifled  that  tbe  judgment 
was  considered  in  making  the  sward,  and  there 
was  no  positive  testimony  to  the  contrary,  if  eld, 
tbat  tbe  amount  of  the  judgment  was  Included  la 
tbe  former  accounting,  and  the  execntor  sbould  be 
allowed  therefor. 

Appeal  from  circuit  court.  Fond  du  Lac 

county. 

Action  by  Emma  Wood,  an  beir  to  the  e»> 
tate  of  T.  J.  Woud.  deceased,  against  D.  D. 
Treteven,  executor  of  said  estate,  to  have  the 
account  of  said  executor  disallowed.  Judg- 
ment for  plaintiff.    Defendant  appeals. 

Edward  W.  Fhelps,  {Blthu  Colman,  of 
counsel.)  for  appellant  Kate  Pier,  fur  re- 
spondent. 

Ogle.  C.  J.  Tbe  real  question  in  tbis  case 
is,  was  the  claim  against  the  United  St^s  for 
damages  by  reason  of  the  flowage  of  land 
submitted  to  and  passed  upon  by  the  arbitral 
tors?  Tbe  submission  was  of  all  actions; 
cause  and  causes  of  action,  suits,  controver- 
sies, claims,  and  demands  whatsoever  pend- 
ing and  existing  between  the  parties.  The 
submission  is  surely  broad  enough  in  its 
terms  to  Include  every  controversy  or  demand 
existing  between  the  representative  of  the 
estate  of  Thomas  J.  Wood,  and  tbe  widow 
and  heir  of  that  estate.  The  submission  re- 
cites that  controversies  existed  between  these 
parties  In  relation  to  divers  subject*),  as  we 
understand,  growing  out  of  the  settlement 
of  tbat  estate;  that  Is.  as  we  suppose,  there 
was  a  dispute  as  to  the  indebtedness,  or  tbe 
extent  of  the  indebtedness,  of  the  executor. 
The  parties  agreed  to  submit  the  matters  in 
dispute  to  tbe  decision  of  arbitrators.  No 
mention  is  made  of  any  particular  controvert 
sy,  claim,  or  demand,  but  all  controversies 
and  demands  of  every  nature  were  submitted. 
The  presumption  is  that  the  arbitrators  con- 
sidered every  matter  submitted,  and  made  an 
award  in  respect  to  It.  They  made  a  gener- 
al award,  determining  all  matters  and  con- 
troversies  in  dispute  arising  from  tbe  settle- 
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ment  of  the  estate.  The  executor  was  to  pay 
the  fees  of  the  arbitrators,  and  also  pay  a 
speciBed  sum  of  money  to  Mrs.  Wood  and 
tlie  danghter.  He  wasalso  to  convey  to  Mrs. 
Wood  the  two  lots  named;  or,  if  she  elected, 
to  pay  her  9300,  instead  of  conveying  the 
lots.  Kow,  upon  tliese  facts,  the  presump- 
tion Is  Irresistible  that  the  award  Included 
everything,  and  ddtermined  the  liability  of 
the  executor,  or  the  extent  of  his  liability 
arising  frotn  the  settlement  of  the  estate. 
This  is  the  necessary  presumption  or  infer- 
ence to  be  drawn  from  the  submission  and 
.award.  The  rule  is  that  every  reasonHble 
presumption  will  be  made  for  the  purpose  of 
upholding  the  validity  of  an  award,  so  aa  to 
give  effect  to  it,  and  accomplish  the  ends  of 
justice.  Morse,  Arb.  411;  Buss.  Arb.  264- 
688:  Bancroft  v.  Orover,  28  WIs»  468;  Call 
T.  Ballanl.  65  Wis.  187.  26  W.  Bep.  547. 
TFbis  presumption,' arising  from  the  faceot  the 
awarU  itself,  that  the  claim  for  damages  was 
submitted.  Is  strengthened  by  the  parol  evi- 
dence given  relating  to  that  point,  and  the 
probabilities  of  the  casp.  The  executor  liim- 
sdf  swears  that  the  claim  was  submitted  to 
the  arbitrators.  Tlie  arbitrator  Bartlett  says 
tliat  tlie  dHim  was  considered  by  the  arbitra- 
tors In  making  tlieir  decision.  The  other 
surviving  arbitrator,  Simmons,  has  no  recol- 
lection whether  it  was  considered  or  not. 
MIsa  Wood  thinks  tlw  claim  wsb  not  submit* 
(ed,  but  she  was  present  at  only  one  session 
of  the  arbitrators,  at  the  house  of  her  luoliier. 
It  seems  very  Improbable  that  tlils  clslin  was 
not  aubiDitted.  An  award  of  damages  had 
been  made  in  favor  of  the  estate  to  the 
amount  of  •1.466.  The  United  States  bad 
taken  an  appeal  to  the  circuit  court  from  tliis 
award,  and  tiie  cause  whs  pending  in  that 
court  when  the  submission  was  made  to  the 
arbitrators.  The 'same  attorney  who  prose- 
cuted the  claim  for  damages  was  the  attorney 
of  Mtsa  Wood  before  the  arbitration.  It  la 
incredible  that  this  large  claim  in  favor  of 
the  estate  should  liave  been  overlooked  or  nut 
considered  in  an  Inquiry  tudetermine  the  lia- 
bility of  the  executor  growing  out  of  liis  ad- 
ulnistration  of  the  estate.  It  constituted  tlie 
most  important  item  in  amount  of  the  assets, 
and  it  is  improbable  that  it  was  not  consid- 
ered. True,  no  mention  is  made  of  it,  either 
in  the  submission  or  award;  but  we  cannot 
presume  from  that  fact  that  it  wad  not  con- 
sidered. The  executor  testified  that  every 
Species  of  property,  of  whatsoever  name  and 
n^ure,  was  handed  in  on  botli  sides  by  the 
parties  to  the  arbitration;  and  the  presump- 
tion t9  that  all  these  matters  were  considered 
by  the  arbitrators.  The  arbitrator  ijimmons, 
while  he  has  no  recoltection  of' this  claim 
against  the  United  States  being  considered, 
yet,  in  effect,  says  the  executor  whs  to  take 
the  toll-gate  property,  subject  to  the  mort- 
gage upon  it,  in  part  si^ttleinent.  This  was 
the  land,  a  part  of  which  had  been  overflowed. 
Therefore,  considering  the  whole  case,  theev- 
iden^-e  in  cunclusive  that  ttie  claim  fur  duwage 
was  submitted  and  i>asited  upon  by  the  arbi- 


trators, and  all  the  circumstances  support  that 
conclusion.  It  is  suggested  that  sections  3544 
and  3545  of  the  Bevised  Statutes  would  not 
permit  the  arbitrators  to  consider  this  claim. 
It  is  not  obvious  what  bearing  these  provisions 
have  upon  the  question.  There  Is  no  proof 
that  any  one  of  the  heirs  was  an  infant  nor 
was  there  anything  In  the  nature  of  tliis  claim 
which  would  prevent  it  from  being  a  subject 
for  arbitration.  True,  it  was  In  a  sense  a 
contingent  claim,  subject  to  further  litiga- 
tion ;  but  still  it  might  well  be  a  matter  in 
dispute  be£ween  the  parties  as  to  wlio  was 
really  entitled  to  the  money  which  might 
eventually  be  realized  on  that  dalm.  There 
was  evide'ntly  a  dispute  as  to  the  Indebted- 
ness, or  the  extent  of  the  indebtedness,  ot 
the  executor,  growing  out  of  his  adminletra- 
tiou  of  the  estate  of  Wood;  and  it  Is  appar- 
ent the  award  was  intended  to,  and  did  in 
fact,  include  all  matters  widch  had  a  bearing 
on  that  issue.  The  executor  sliould  be  al- 
lowed the  amount  wliich  he  received  from 
the  government  of  the  United  IStates  for  the 
flowage  as  justly  belonging  to  him,  and  his 
account  should  beaettled  on  that  basis.  The 
judgment  of  the  circuit  court  Is  therefore  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  directions  to  remand  the  same  to 
the  county  court  for  farther  proceedings  ac- 
cording to  law. 


CiTT  OF  ObHBX)8H  c.  Milwavkeb  &  L.  W. 

By.  Go. 

(Saprenu  Court      WUoontfn.  Oct  IS,  1889.)^ 
EiOBWATS— Obstruction— In JDKCTioH. 

1.  A  railroad  oompany  can  be  compeUed  by 
mandatory  injunction  to  restore  a  pnbUo  street, 
which  it  aas  torn  up  in  ooostmotlng'  its  crossing, 
to  its  former  state  of  usefulness,  where  such  res- 
toration U  a  statutory  condition  of  the  right  to 
build  the  orosstog,  and  It  is  no  objection  to  the 
injunction  that  the  city  mlghl  repair  the  Injury, 
ana  recover  damages  of  the  railroad  company. 

2.  Allegations  that  the  company  has  obstructed 
the  street  by  raising  an  embankment  in  many  places 
therein  18  Inches  niffh  above  the  former  grade; 
ihat  It  is  ImpraoticaBle  to  drive  over  the  railrcKid 
between  one  end  of  a  loag  blodi  and  another; 
that  It  is  impossible  to  turn  wltii  aa  ordinary  team 
on  the  street,  or  to  drive  in  and  out  of  the  lots  and 
premises  with  team*  and  heavy  loads,— sufficiently 
'show  an  obstmction  of  the  street  to  entitle  the  tAty 
to  the  Injunction. 

8.  it  is  not  necessary  Uiat  the  city  establish  fk 
permanent  grade  before  calling  OD  the  company  to 
repair,  as  the  company  need  only  repair  the  injury 
which  It  has  dose. 

Appeal  from  circuit  court.  Winnebago 

c»unty. 

Action  by  dty  of  Oshkosh  against  the  Mil- 
wauliee  &  Lake  Winnebago  Xtailway  Com- 
pany for  an'injunction,  etc.  A  demurrt^r  to 
tlie  complaint  was  overruled,  and  defendant 
appeals. 

Chtts,  W.  Felker,  {D.  S,  Wegg  and  Hotth 
ard  Moi-ria,  of  counsel, )  for  appellant. 
M.  H.  Baton,  City  Atty.,  and  M,  Jach- 
«on.  for  respondent. 

Cole.  C.  J.  This  case.  In  principle.  Is 
ruled  by  the  decision  In  Town  of  Jamestown 
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T.  Railway  Co.,  69  Wis.  648.  34  N-  W.  Rep. 
728.  In  that  case  this  court  sustained  a  bill 
brought  by  the  town  to  compel  the  railroad 
company  to  restore  a  public  highway,  which 
It  had  practically  destroyed  in  constructing 
Us  road,  to  its  former  condition  of  usefulness 
for  public  travel.  The  jurisdiction  of  the 
court  was  rested  upon  the  ground  that  a 
C9urt  of  equity  would  compel  a  railroad  cor- 
poration to  perform  the  plain  statutory  duty 
or  restoring  the  highway  which  it  had  In- 
vaded to  its  former  stale  of  usefulness,  as  a 
condition  to  using  it  for  the  purposes  of  its 
road-bed.  This  duty  is  imp(»ed  by  statute 
in  plain  and  positive  language,  and  a  railroad 
corponitlon  has  no  warrant  in  law  to  Invade 
a  iiighway  with  its  track  without  complying 
with  the  law  which  grants  the  privilege  for 
it  to  do  so.  It  is  contumacious  and  wrong- 
ful conduct  for  the  officers  of  a  railroad  cor- 
poration to  occupy  a  public  highwtiy  with  Its 
track,  practically  destroying  the  street  for 
purposes  of  public  travel,  and  then  defy  or 
disregard  all  law  and  alt  authority  invoked  to 
compel  them  to  repair  the  wrung  which  they 
have  done  the  public.  The  courts  would  be 
impotent  indeed  if  they  o}uId  not  correct 
such  flagrant  invasions  of  public  right. 

The  legislature  has  seen  fit  to  authorize  a 
railroad  company  to  construct  its  track  across 
and  along  a  highway,  subject  to  the  express 
condition  that  it  restore  the  highway  to  its 
former  state  of  usefulness,  or  that  it  does  nut 
materially  impair  the  highway  for  public 
imvel,  and  maintains  it  in  that  condition 
afterwards.  But  the  duty  to  restore  and 
keep  in  repair  is  coupled  with  the  privilege 
to  use  and  occupy  the  highway  for  its  track; 
and.  if  the  corporation  will  not  perform  its 
duty,  itsliould  not  enjoy  the  easement  granted. 
These  considerations  are  in  accord  with  the 
most  obvious  principles  of  justice  and  public 
rights.  The  slightest  attention  to  the  facts 
stated  in  the  complaint  will  convince  any  one 
tliat  the  defendant  company  has  very  ma- 
terially impaired  and  injured  Division  street 
by  the  manner  it  has  built  its  track  therein. 
In  constructing  its  road  fn  that  street  It  is 
alleged  that  it  has  obstructed  the  same  by 
raising  an  embankment  in  the  street  in  many 
places  18  inches  high  above  the  grade,  as  it 
WHS  before  the  road-bed  was  built,  and  in 
other  places  varying  from  that  height  to  a  few 
inches,  and  maintains  such  embankment  at 
that  elevation  above  the  grade.  It  is  alleged 
that  it  is  impracticable  to  driveover  the  rail- 
road track  between  one  end  of  a  long  block 
and  another;  that  it  is  impossible  to  turn 
with  an  ordinary  team  and  vehicle  upon  the 
street,  or  to  drive  in  and  out  of  the  lots  and 
premises  along  the  street  with  teams  and 
heavy  loads.  In  view  of  these  facta  it  is  idle 
to  allege  or  say  that  the  street  has  not  been 
nearly  destroyed  by  the  construction  of  the 
railroad  therein;  certainly  its  usefulness  as 
a  public  street  has  been  materially  im- 
paired. The  railroad  company  has  refused, 
though  requested  by  tlie  officers  of  the  city, 
to  put  the  street  in  a  condition  for  public 


(Wis, 

use  as  a  highway.  These,  with  other  facts 
stated,  present  a  case  for  the  exercise  of  the 
jurisdiction  of  a  court  of  equity,  by  way  of 
mandatory  injunction,  to  compel  the  railroad 
company  to  perform  its  duty,  within  the  doc- 
trine of  the  Jamestown  Case. 

It  is  said  the  court  should  not  exercise  its 
extraordinary  powers  by  way  of  mandatory 
injunction  to  compel  the  railroad  company  to 
restore  the  street  for  public  use,  because  the 
city  itself  may  do  the  work  and  reoover  the 
expense  of  doing  it  of  the  company.  Such 
an  objection  surely  comes  with  bnd  grace 
from  the  railroad  company,  insisting  that  it 
should  not  be  compelled  to  restore  the  street 
because  the  city  has  power  to  do  the  work 
which  the  statute  requires  it  should  do.  The 
acts  of  the  railroad  company  constitute  a 
nuisance,  for  it  has  no  authority  to  use  the 
street  for  Its  road-bed  without  restoring  it  to 
its  former  condition.  It  Is  no  excuse  for  Its 
default  to  say  tbtit  the  city  may  make  it  suit- 
able for  public  use.  The  railroad  company 
should  either  abandon  the  street  for  the  use 
of  its  track  or  restore  things  to  their  former 
condition,  as  the  statute  requires.  It  Is  said 
before  the  city  calls  on  the  railroad  company 
to  restore  the  street  it  should  establish  a 
permanent  grade  thereof.  But  it  is  no  con- 
cern of  the  company  whether  the  city  has  es- 
tablished the  grade  of  the  street  or  not.  Its 
duty  is  to  re  air  the  injury  it  has  done  tlie 
highway.  When  the  company  has  restored, 
as  near  as  f)Ossible.  Division  street  to  its  for. 
mer  state  of  usefulness.  It  will  hare  fulQlIed 
the  condition  upon  which  it  has  the  right  to 
occupy  it  with  its  track.  A  mandatory  in- 
junction would  seem  to  be  the  only  adequate 
remedy  to  redress  the  wrong  to  the  public 
rights,  and  Is  fully  warranted  by  the  facts 
stated  in  the  complaint. 

The  order  of  the  circuit  court  OTerruling 
the  demurrer  to  the  complaint  is  affirmed, 
and  the  cause  remanded  for  tuitber  proceed- 
ings according  to  law. 


iMLEa  f}.  Baehisb. 
(Suprme  Court Wiseomln.  Oot  IB,  1880^) 
Tjaitdlobd  and  Tbnakt. 

1.  Defendant  leased  land  of  plaintiff,  the  lesM 
Btipnlatin^  that  if  cither  party  ehcmld  fall  to  per- 
form his  part  be  should  pay  <3B  as  liquidated  dam- 
ages. PlaintLfl;duringtaetenii,  BoldtbepremiHs, 
promising  the  purchaser  that  he  would  rescind  Uw 
lease,  and  pay  the  135,  and  asked  defendant  to  sttr- 
render  the  lease,  which  be  did.  Held,  that  plain- 
tiff was  liable  for  the  195. 

2.  The  term  of  the  lease  began  In  April,  and  the 
cOQsiderutton  was  an  annual  rent,  to  be  paid  in  two 
equal  payments.  Plaiatlff  testifled  thatdefendant 
stayed  In  possession  from  spring  till  Septembw: 
that  after  we  lease  was  delivered  up  dtfendantdla 
not  come  on  the  land  any  more  to  work;  wid  that 
witness  considered  the  lease  ended.  The  purchaser 
took  possession,  and  plowed  the  land  that  fall,  and 
received  bis  deed  tberefor.  Rev.  St.. Wis,  %  SldL 
gives  the  purchaser  of  demised  land  the  risbts  ox 
the  lessor  as  to  reat,  etc.  Held,  that  ^atntiff 
could  not  recover  for  the  rent  of  the  latter  half  of 
the  Tear,  and  it  Is  immaterial  tbat  defendant  got 
lae  f  uU  benefit  of  the  land  in  the  first  half. 


Digitized  by 


wis.)  PENISrSULAB  STOVE  CO.  o.  SACKET.  491 


Appeal  from  circuit  court,  Uanltowoc 
ooonty. 

Action  by  F.  A.  Imler  against  Joseph  Bae- 
sfsh  for  rent  and  dama^^  for  breaoh  of  a 
lease.  Judgment  for  plaintiff,  and  defend- 
ant appeals. 

ff.  .  Sedffwiek,  for  appellank.  ff.  A.  For- 
mt,  for  rasiiondent. 

Obton,  J.  The  appellant  leased  the  re- 
spondent's farm  the  1st  day  of  April.  1886,  for 
fire  years,  at  an  annual  rent  of  $80  a  year, 
to  be  paid  in  equal  parts  on  the  1st  day  of 
January  and  the  Ist  day  of  March.  It  was 
stipulated  tliat  If  either  party  should  fail  to 
perform  the  lease  on  his  part,  he  should  pay 
to  the  other  party  $25  as  liquidated  damages. 
The  respondent's  oomplfdnt  Is  for  the  recovery 
of  #40  for  thelast  half  year's  rent  of  the  flrst 
year,  and  $25,  the  liquidated  damages  for  the 
appellant's  failure  to  perform.  The  appel- 
lant's answerdenies  this  cause  of  action,  and 
coimter-claims  for|l25  liquidated  damages  for 
Uie  respondent's  (allure  to  perform.  The  cir- 
cnit  coart  directed  the  jury  to  render  a  verdict 
fortbe  plaintiff  for  tlS.  which  was  the  remain- 
der after  deducting  the  S25  forf eitu  re  from  the 
•40  for  the  last  half  year's  rent.  It  was  con- 
ceded that  the  Qrst  half  year's  rent  was  paid. 
The  conrt  very  properly  stated  to  the  counsel, 
that  the  only  question  of  fact  in  the  case  on 
which  testimony  should  be  taken  was  which 
of  tlie  parties  first  abandoned  or  rescinded  the 
lease.  After  tbe  plaintiff  had  concluded  the 
exHininalion  of  witnesses  in  hia  behalf,  and 
while  the  counsel  of  the  defendant  was  cross- 
examining  the  plaintiff's  last  witness,  the 
*  court  stated  to  tlie  counsel  as  follows:  "Well, 
is  It  necessary  to  cross-examine  any  more? 
it  appears  from  his  own  testimony*  lie  [the 
plaintiff]  consented  to  terminate  tliis  lease, 
and  it  seems  to  me  under  his  testimony  that 
he  considered  he  must  pay  the  liquidiited  dam- 
ages in  the  sum  of  82^3.  The  question  will 
then  be  mostly  a  question  of  law  in  this  case, 
whether  tbe  defendant  is  not  required  to  pay 
a  whole  year's  rent."  Thereupon  the  coun- 
sel of  the  defendant  moved  for  judgment  for 
said  #25,  which  motion  was  overruled,  and 
be  then  moved  for  a  nonsuit,  which  was  de- 
nied. At  the  conclusion  of  the  testimony  In 
tbe  case  the  counsel  of  tlie  defendant  asked 
the  court  to  submit  to  the  jury  the  questions 
as  to  which  party  abandoned  or  canceled  the 
lease,  and  whether  it  was  canceled  by  tlie  con- 
sent of  both  parties.  T)ie  request  was  re- 
fused, and  the  court  directed  a  verdict  as 
above,  holding  that  tbe  plaintiff  abandoned 
the  lease,  and  was  liable  for  the  $25.  We 
think  the  oourt  was  right  In  so  holding.  The 
evidence  shows  that  some  time  before  tbe  1st 
day  of  October  the  plaintiff  sold  the  premises 
to  one  George  Sobmidt.  and  asked  the  defend- 
ant to  surrender  the  lease,  and  he  did  so.  and 
delivered  it  up  to  him.  He  had  promised 
Sehmidt  that  he  would  rescind  tbe  lease,  and 
pay  the  #25  forfeiture.  The  plaintiff  testi- 
fied that  the  defendant  "stayed  in  possession 
of  tbe  land  from  spring  to  September;"  and 


after  the  lease  had  been  delivered  up  the  de- 
fendant did  not  come  on  the  land  any  mora 
to  work,  and  did  nothing  after  that,  and  that 
he  (the  plaintiff)  considered  the  lease  ended. 
The  deed  to  Schmidt  was  dated  October  4. 
1886.  and  Schmidt  entered  into  possession, 
and  plowed  the  land  that  fall. 

The  only  error  the  court  committed  was  to 
allow  the  plaintiff  the  last  half  year's  rent, 
in  directing  the  verdict.  The  lease  was  re- 
scinded, abandoned,  and  delivered  up  Ijefore 
the  end  of  tlie  flrst  hii}f  year,  and  the  defend- 
ant quit  the  possession  at  the  instance  and  re- 
quest of  tbe  plaintiff;  and  about  the  time  the 
lialf  yearended,  Schmidt  had  bought  tbe  land, 
and  received  a  full  covenant  deed  therefor. 
It  is  the  settled  law  of  this  state,  by  statute 
as  well  as  by  the  decisions  of  this  court,  that 
Schmidt  succeeded  to  all  the  rights  of  tbe 
plalntlfr  under  the  lease,  and  was  entitled  to 
the  rent  in  case  tbe  lease  continued.  Section 
2194,Bev.St.;  WinterBeld  v.Stauss.24  Wis. 
394;  Leonard  t.  Burgess,  16  Wis.  41;  Webb 
V.  Seekins,  62  Wis.  26,  21  N.  W.  Rep.  814. 
The  lease  was  surrendered  before  the  flrst 
half-year's  rent  was  due.  so  that  in  strictness 
of  law  the  plaintiff  was  not  even  entitled  to 
the  Urst  half  year's  rent.  Tayl.  Landl.  A 
Ten.  889,  496,  497.  It  U  impossible  to 
even  conjecture  upon  what  theory  or  princi- 
ple the  circuit  court  held  tliat  the  plaintiff 
was  entitled  to  the  last  half-year's  rent.  The 
theory  of  the  learned  counsel  of  the  respond- 
ent, in  his  brief,  is  that  the  defendant,  as  the 
lessee,  obtained  in  the  flrst  half  year  all  tlie 
use  and  benefit  of  the  premises  that  be  could 
have  received  in  the  whole  year,  and  that 
therefore  he  must  pay  the  whole  year's  rent, 
although  tbe  lease  was  surrendered  and  at  an 
end,  and  the  defendant  had  left  the  premises, 
and  the  land  had  been  sold  and  conveyed  to 
another,  and  the  purchaser  was  in  sole  pos- 
session, before  the  last  lialf  year  had  com- 
menced. Any  tenant  for  a  year,  on  the  same 
principle,  might  be  ejected  at  tlie  end  of  six 
months,  and  made  to  pay  the  full  year's  rent, 
on  tbe  ground  that  he  had  substantially  en- 
joyed the  full  term.  There  is  not  even  equity 
in  such  a  principle,  and  much  less  law.  Tbe 
learned  counsel,  however,  deserves  credit  for 
even  such  an  attempt  to  sustain  the  verdict. 
The  defendant  was  clearly  entitled  to  a  ver- 
dict, and  judgment  for  the  #25,  on  the  plain- 
tiff's own  evidence.  The  judgment  of  tbe 
circuit  court  is  reversed,  and  ttie  cause  re- 
manded for  a  new  trial. 


Faminsular  Stotb  Co.  «.  Sacket  «i  al. 

(Supreme  Court  of  WisooneUi.  Oct  15,  im.) 
AseiasHBHT  roB  Bbkspit  or  Cbbditobs— Fraud. 

Where  a  firm  attaches  and  seUs  property  of 
aaother  flnu,  its  debtor,  on  the  same  day  that  the 
latter  makes  an  assignmeDt  tor  benefit  of  credit- 
ors, but  prior  thereto  the  facts  that  the  legal  ad- 
viser of  both  flrins  was  tbe  same;  thatamemberof 
one  firm  was  a  Inot^r  of  a  member  of  tlie  other; 
tliat  the  business  was  done  with  great  haste  and  dis- 
patch,—have  nn  we!g:ht  Id  an  action  to  set  aside 
the  sale  for  fraud  against  other  creditors,  unless 
there  i»  |woof  ol  some  collusion  or  fraud  in  fact. 
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Appeal  from  circuit  court,  Green  Lake 
county. 

Tbe  Peninsular  Stove  Company  ga'Hished 
Geor^  B.  Sacket  et  hI..  claiming  tbnt  tlie; 
had  moneys  of  the  Arm  of  Smith  Ai  Sacket,  re- 
ceived from  a  sale  under  execution  or  judg- 
ment* charged  to  be  a  part  of  a  fraudulent 
preference  under  a  voluntary  assignment. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. 

Hooper  (£  Hooper,  for  appellant.  Waring, 
Eiehstaedt  A  Hfiahem  and  Charlet  Barber, 
for  respondent. 

Orton,  J.  Themain  facts  in  this  case  are 
briefly  and  substantially  as  follows:  Tlie&rm 
of  Sacket  &  Fitch  obtained  a  judgment  by 
default  against  the  firm  of  Smith  &  SackeU 
The  name  of  the  first  Sacket  is  Q«orge  B., 
and  of  tbe  second  Is  Frederick  W.  Sacket. 
and  tbey  are  brothers.  The  first  firm  are 
l>ankerSt  and  the  second  are  merchants.  On 
tbe  same  day  tbe  Judgment  was  obtained  an 
execution  was  Issued  thereon,  and  levied  up- 
on tbe  goods  of  Smith  &  Sacket,  and  on  that 
day.  but  after  the  levy.  Smith  3b  Sacket  made 
-an  assignment  for  the  benefit  uf  their  cred- 
itors to  one  Robert  G.  Campbell.  The  Hon- 
«rableOeoi^D.  Waring,  tbeleadlng  member 
of  bis  law  firm,  appears  to  ha v«  been  the  legal 
adviser  of  both  firms  in  these  proceeding. 
It  so  happened  that  tbe  levy  had  priority  of 
the  assignment.  Tbe  goods  were  aold  under 
tlie  execution,  and  the  proceeds  were  applied 
to  tiie  payment  of  the  Judgment;  and  costs, 
and  tlie  residue  was  paid  over  to  the  assignee. 
The  appellant  was  a  creditor  of  the  firm  of 
Smith  A  Sa^eU  and  obtained  judgment 
agtdnstthem  after  the  above  proceeding,  and 
garnished  tlie  flrnrof  SaeketA  Fitch.  The 
appellants  charged  ccdlusion  between  thetwo 
firms  by  their  said  legal  adviser,  by  which  the 
priority  of  the  levy  over  the  assignment  was 
obtained  with  intent  to  defraud  tin  creditors 
of  Smith  ft  Sacket.  Tiie  theory  is  that  the 
Judgment  and  levy  and  the  assignment  were 

fiarts  of  one  transaction  to  secure  a  fraudn- 
ent  preference  of  Sacket  &  Fitch  In  the  as- 
signment, and  that  they  are  all  void  for  fraud. 
The  circuit  court  fbnnd  that  there  was  no 
fraud  orcoltualon,  and  dismissed  tbe  proceed- 
ing. 

The  learned  counsel  of  tbe  respondents 
contend  thatthls  proceeding  will  not  He.  The 
argument  is  that  by  the  statute  It  is  tbe  prov- 
ince of  the  assignee  to  take  proceedings  to  in- 
validate the  attachment,  judgment,  and  levy 
of  ttie  gamishem,  Sacket  &  Fitch,  and  that 
a  single  creditor  cannot  do  so.  As  we  view 
this  case  upon  the  facts,  it  is  not  necessary  to 
■decide  timt  question.  It  would  be  useless  tu 
comment  specially  on  tlie  evidence.  It  is 
siitHcient  that  we  fall  to  find  anything  In  the 
ovldence  that  shows  that  Smith  &  Sacket  had 
anything  to  do  with  procuring  the  attach- 
ments, judgment,  or  levy;  or  that  Sacket  ft 
Fitch  had  anything  to  do  in  causing  the  as- 
signment to  be  made;  or  that  llieydid  not 
■act  entirely  independent  of  each  other.  The 


legal  adviser  of  both  firms  having  been  tbe 
same,  the  haste  and  dispatch  in  which  the 
business  waa  done,  and  the  proximity  in  time 
of  the  judgment,  levy,  and  assifcnment,  may 
excite  a  bare  suspicion,  but  tiiese  circum- 
stances have  no  weight  nnless  there  is  some 
proof  of  the  collusion  in  fact,  and  there  Is  no 
such  proof.  The  respondents  had  the  right 
to  secure  a  preference  over  other  creditors, 
by  the  exercise  of  great  diligence,  unless  they 
colluded  with  their  debtor  firm  in  doing  so. 
and  they  actively  aided  them  in  securing 
such  advantage  over  tbur  other  creditors: 
but  there  is  no  aucb  evidence.  In  the  abseadB 
of  such  actual  fraud,  tbe  statutodoes  not  prt^ 
hibit  sach  a  preference.  Chapter  849.  Laws 
1888,  makes  an  ezecut»on  levy  within  6U 
days  inrior  to  an  assignment  void  only  on  a 
judgment  confessed  or  una  judgment  note. 
We  do  not  understand  the  learned  counsel 
of  the  appellants  to  claim  that  such  is  not 
the  law.  But  the^  Insist  that  the  collusion 
and  fraud  were  sufficiently  proved.  In  such 
a  case  It  may  bo  that  the  judgment,  levy, 
and  ass^nment  would,  tt^ther,  constitute 
an  assignment  with  a  preference,  and  thm- 
fure  all  of  them  would  be  The  theory 
may  be  well  enongli,  bnt  the  evidenoe  ia 
wanting.  Thisbeingamerequestlonttf fact, 
on  tbe  eridenoek  and  there  being  no  disagree- 
ment on  the  law  of  the  ease,  as  we  under- 
stand It,  authorities  are  not  necessary.  We 
agree  with  the  elrcnit  ooart  tbat  there  was  a 
want  of  evidence  to  sustain  tbe  oomplaint. 
The  judgment  of  the  cirouit  oonrt  is  alflrmed. 


Babtlbtc  e.  Beardhobe  $t  oZ. 
ifiupremt  Court  of  IFtooonsin.  OoL  16, 188&.) 
TuFASs— BrrosHos— bnTBDonofr. 
1.  In  an  action  for  tjraspus  the  defense  set  up 
was  that  the  route  of  a  public  highway  had  heen 
changed  to  the  locus  in  quo  by  user  under  the 
statnte  of  llmitatioa,  and  un  invalid  order  by  the 
rapervisors  changing  the  route  of  said  highway, 
hut  not  specl^ng  the  looaUon  defloitely,  was  ad- 
mitted In  evidence  as  a  foundation  for  proving  the 
locus  to  be  a  highway  by  user.  The  testimony  of 
a  supervisor  who  had  signed  said  order  allowed 
that  the  route  was  not  changed  or  Intended  to  be 
changed  to  the  locus  in  qiio.  The  oourt  tastruot- 
ed  that  **  the  record  fliat  a  highway  was  attempted 
to  be  laid  out  there  has  beem  in  evidenoe,  not  be- 
cause it  oonstitutes  a  legal  hlghwsj,  but  as  evi- 
dence of  being  a  highway  by  user. "  Held,  tliat 
the  charge  and  the  admission  of  the  order  ware  er- 
ror. 

a.  As  the  preponderance  itf  evldenos  waa 
Bjgainst  thedefendimt,  who  reooversd  jodffBent, 
the  error  will  be  oonslaered  pr^ndlciaL 

Appeal  from  ^utt  f;purt»  Winnebago 
county. 

Qary  dt  Forward,  for  appellant.  GabrM 
Bouck,  for  respondents. 

Tatix>b«  J.  The  appellant,  Baitleit. 
bronghtthis  action  against  the  respondents  to 
recover  damages  fOr  breaking  and  entering 
his  dose,  and  tearing  down  his  fenoes,  and 
doing  other  damages.  The  respondcmts  an- 
swered— Firat,  a  general  den  ial ;  and,  sacomf, 
that  the  fociw      qjm  was  and  is  a  pubUe 
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highway;  that  the  fence  described  in  plain- 
.tiff^B  complaint  was  In  such  public  highwar, 
and  was  an  unlawful  obstruction  tliereof; 
that  the  board  ot  aupervlsors  of  the  town  in 
which  the  same  was  situated  ordered  said 
fence  removed  from  said  highway;  and  that, 
in  pursuance  of  bucb  order*  the  respondents 
removed  the  same,  caoslng  no  naneeessazy 
damage*  ete. 

On  the  trial  there  was  no  question  made  as 
to  the  removal  of  tlie  fence  by  the  respond- 
ents, as  alleged  by  tlie  appellnnt.  nor  aa  to 
the  ownership  of  the  fence,  or  the  lands  upon 
which  the  same  was  situate.  Tlie  only  is- 
sue tried  was  whether  tlie  fence  was  within 
the  boundaries  of  a  public  highway.  There 
was  no  claim  made  by  the  defendants  and  re- 
spondentp  that  a  public-high  way  had  ever  been 
r^ularly  laid  out  and  opened  at  the  place 
where  such  fence  was  situated,  but  it  was 
claimed  that  there  was  a  highway  at  that  place 
by  public  use  for  a  long  numberof  years.  The 
facta  in  regard  to  the  alleged  road  are  as  fol- 
lows: The  plaintiff  is  the  owner  of  the  E.  | 
of  the  S.  W.  i  of  section  8,  in  township  19  1^. 
of  range  16  E.  The  location  of  the  fence  in 
question  was  on,  or  a  very  little  south  of, 
the  north  line  of  the  plaintiff's  80  acres 
of  land,  and  extended  from  a  point  about 
!S5  rods  east  of  the  north-west  corner  of  said 
80  acres,  east  a  little  over  t>  rods.  The  plain- 
tiff has  been  in  the  actual  possession  of  said 
80  acres  from  some  time  pievious  to  1850. 
It  appears  that  in  1850  there  was  a  state  road 
laid  out  along  the  west  end  of  the  north  line 
of  the  plaintiff's  80  acres.  The  record  of  said 
road  describes  the  road  at  this  place  as  "run- 
ning from  the  quarter  poet  on  the  west  side 
of  said  section  8,  townsliip  19,  range  16  east, 
100  rods;  thence  north  56  degrees  east,  61 
rods," — and  it  is  claimed  by  the  plaiutiS  that 
this  road  was  opened  by  the  removal  of  the 
fences,  both  on  the  norttband  south  sides  of 
this  line,  2  rods  from  the  north  line  of  his 
80  acres;  that  such  fence  was  removed  by 
him  south  from  the  north  line  for  the  dis- 
tance of  23  rods  and  20  links,  which  would 
be  nearly  a  rod  further  east  than  was  called 
for  by  the  survey,  if  the  west  quarter  post 
of  said  section  8  was  80  rods  west  of  his  west 
line,  as  It  ought  to  be  by  government  sur- 
vey. He  also  claims  that  Die  original  road, 
as  traveled  from  the  time  it  was  opened  in 
1850.  or  about  tliat  time,  always  diverged  to 
the  nurth-east  from  the  east  end  of  his  fence, 
which  was  23  rods  east  of  the  west  line  of 
bis  land,  as  indicated  in  the  survey.  Upon 
this  question  there  is  no  dispute,  as  the  trav- 
eled track,  which  all  the  evidence  tends  to 
show  is  tiie  same  as  it  was  20  years  ago,  dl- 
verges  to  the  north-east  a  little  west  of  the 
end  of  the  plaintiifs  fenoe,  which  was  re- 
moved two  rods  south  of  his  north  line.  It 
is  also  very  plain  that  if  the  road  dive^ed 
to  the  norUi-east  at  the  point  indtcnted  in  the 
survey  of  1850,  the  fence  which  was  removed 
by  the  defendants  would  not  be  within  the 
bonndsof  thehlghway  four  rods  wide.  This 
question  Is  not  seriously  controverted  by  the 


defendants.  It  is,  however,  claimed  on  their 
part  that,  some  time  after  the  state  road  was 
laid  out  and  opened,  there  was  a  change  made 
In  the  direction  of  the/oad  from  a  point  just 
west  of  plaintiff's  barn,  and  which  was  about 
the  point  of  divergence,  to  the  north-east,  ac- 
cording to  tiie  survey  of  the  state  road .  so  as  to 
carry  the  point  of  divergence  east  of  the  west 
end  of  the  plaintifTs  barn  aboutsix  rods.  If 
the  point  of  divergence  of  the  road  was  either 
changed  by  the  action  of  the  lawful  authori- 
ties, or  changed  practically  by  a  continued 
use  of  the  road  as  a  public  highway  east  to  the 
point  of  divergence  contended  for  by  the  de- 
fendants, then  the  plaintiff's  fence  would  be 
witliin  the  lK)undary  of  the  highway. 

It  is  not  contended  that  there  was  any  law- 
ful change  of  the  point  of  divergence  in  said 
highway  from  that  established  by  the  original 
survey  of  the  state  road,  made  by  the  author- 
ities of  said  town,  hut  it  Is  claimed  that  there 
was  an  attempt  to  make  such  change  in  the 
highway  in  1859;  and  an  order  of  the  super- 
visors of  said  town,  dated  June  16,  1859, 
which  was  supposed  to  make  some  change  in 
said  highway  by  carrying  the  point  of  diver- 
gence of  said  highway  further  east,  was  made 
at  that  date.  It  wasadmitted  that  such  order 
was  not  lawfully  made,  and  the  order  itself, 
unexplained,  is  too  indefinite  to  locate  the 
changeil  direction  of  the  highway  at  this  point. 
The  defendants  offered  this  order  of  the  super- 
visors in  evidence,  and  the  plaintiff  objected 
to  its  receipt  in  evidence  as  being  incompetent 
and  immaterial.  The  defendants  claimed  that 
it  was  competent  to  lay  a  foundation  to  show 
a  user  of  the  road  in  question  for  the  requisite 
time  under  tiie  statute.  Butone  of  the  super- 
visors, whose  names  are  affixed  to  tlie  order, 
was  called  as  a  witness  on  the  trial  of  this 
action,  and  he  testitled  that  the  road  was 
changed  from  some  point  nortb-teasterly  of 
the  school-house,  so  as  to  run  in  a  south- 
westerly direction  until  it  touciied  the  north 
line  of  the  plaintiff's  land,  some  rods  east- 
erly from  his  barn;  and  that  the  plaintiff 
had  at  that  point  afence  on  his  north  line,  run- 
ning westerly  towards  his  barn,  and  that  he 
refused  to  extend  the  road  across  or  south  of 
said  fence  at  all.  So  that  it  appeared  tliat  the 
alteration,  attempted  to  be  made  in  1859,  nut 
only  did  not  change  the  road  at  the  point  in 
controversy,  but  that  it  was  not  intended  to 
be  clianged  at  that  point. 

The  learned  judgelnstrncted  the  jury  upon 
the  illegal  record  offered  in  evidence  by  the 
defendants  as  follows:  "The  record  that  a 
highway  was  attempted  to  be  laid  out  tliere 
has  been  in  evidence,  not  because  it  consti- 
tutes a  legal  highway,  but  as  some  evidence 
of  being  a  highway  by  user."  To  this  in- 
struction the  plaintiff  duly  excepted,  and  the 
appellant  alleges  as  error  the  admission  of 
the  record  as  well  as  the  instrnction  of  the 
court  as  to  its  effect  as  evidence. 

We  do  not  decide  that  an  attempt  to  lay  out 
a  highway  by  the  proper  authorities,  and  the 
making  of  an  order  laying  out  such  highway, 
although  invalid  because  of  some  irregularity 


Digitized  by 


494 


NOBTHWESTEUX  BEFORTER,  VoL.  43. 


(Wis. 


In  the  proceedings,  might  not  be  properly  re- 
ceived in  evidence  upon  the  question  of  h 
highway  by  user,  when  it  appeared  tliat  tlie 
route  described  as  a  highway  in  such  order 
had  been  thereafter  opened  and  used  ns  a 
highway;  but  we  are  unable  to  comprehend 
how  an  attempt  to  lay  out  a  highway,  where 
the  description  of  the  way  in  the  order  does 
not  describe  the  point  in  dispute  as  an  intended 
highway,  and  wlien  the  other  evidence  in  the 
case  dearly  establishes  the  fact  that  there  was 
no  intention  to  lay  out  a  high  way  at  the  place 
in  controversy,  can  tend  to  prove  a  highway 
at  such  point  by  public  user. 

It  might  be  urged  tbattbeerror  of  the  court 
in  permitting  the  introduction  of  this  evi- 
dence, and  his  comment  on  Its  effect  to  the 
Jury,  could  not  have  prejudiced  the  plaintiff's 
case,  and  ought  not  to  reverse  the  judgment. 
Had  the  deiendants  made  a  strong  case  In 
favor  of  their  contention  that  the  Iocub  in 
quo  WHS  a  public  highway  by  user,  we  would 
perhaps  hesitate  to  reverse  the  Judgment  in 
their  favor.  But  after  a  careful  reading  of 
all  the  evidence  in  this  record,  we  think  the 
preponderance  of  the  evidence  Is  against  the 
claim  mad9  by  the  defendants,  and  in  such 
case  we  are  not  at  liberty  to  say  that  this  In- 
admissible evidence,  and  the  comment  thereon 
by  the  learned  judge,  did  not  prejudice  the 
plalutlff. 

As  the  judgment  mast  be  rsversed  for  this 
error,  it  becomes  unnecessary  to  discuss  the 
other  questions  urged  by  the  learned  connsel 
for  the  appellant  as  reasons  for  reversing  the 
judgment. 

The  judgment  of  the  drcnit  court  is  re- 
versed, and  the  cause  Is  remanded  for  a  new 
trlaL 


BfNOHAU  tt  OZ.  r.  iNStTRANOT  Oo.  Or  NOBTH 
AUBBIOA. 

(Supreme  Court     iriicon«ifk  Oefc.  IS,  1889.) 

InuuHoa— Castomlutioii  or  Pouor. 
1.  An  luuxBDoe  poUoy  Issued  to  a  flrm  con- 
tained a  condition  that  it  "may  also  be  at  any  time 
canceled  by  the  compaDy  on  refunding  or  tender- 
ing to  the  MBured  >  <  «  a  ratable  proportion 
of  the  premium,  for  t^  time  nnezpiied. "  Held, 
that  a  return  of  the  policy  by  one  of  the  partner* 
for  cancellation,  without  exacting  payment  of  the 
return  premium,  and  his  agreement  to  wait  for  the 
payment  thereof  until  some  fature  time,  operated 
as  a  cancellation  of  the  policy. 

3.  In  an  action  on  the  poUoy  the  company's 
agent  testified  that  one  of  the  partners,  on  return 
ing  the  policy  for  cancellation,  agreed  to  widt  for 
the  payment  of  the  return  premium ;  that  he  in- 
quirad  the  amount,  and  made  a  memorandum  there- 
of. The  partner  admitted  that  the  agent  had 
spoken  to  him,  after  the  return  of  the  polfcy,  about 
the  amouQtof  tiieretnm  premium.  Held,  that  the 
ury'B  negative  answer  to  the  Question,  "Did  de- 
endant'a  agent  at  any  time  before  the  fire,  and 
after  the  return  of  the  policy.  Inform  said  partner 
of  the  amount  of  unearned  premiuml"  was  oon- 
trary  to  the  evidence. 

Appeal  from  circuit  court.  Winnebago 
county. 

Ttiia  action  is  to  recover  dnniHgea  for  loss 
under  h  policy  of  insurance  issued  by  the  de- 
fendant to  the  firm  composed  of  the  plain- 


tiffs, upon  the  buildings  and  personal  prop- 
erty tliereiu  desciibed,  in  the  aggr^iite  sam 
of  42,500,  for  the  period  of  one  year,  com- 
mencing March  17.  1887,  and  ending  March 
17, 1888.  The  property  was  destroyed  by  (in 
September  17,  1887.  The,  policy  contained 
the  following  clause:  "The  policy  may  also 
be  at  any  time  canc«'led  by  the  company,  on 
refunding  or  tendering  to  the  assured,  his, 
her.  or  their  agent  or  representative,  a  rata- 
ble proportion  of  the  premium  tor  the  time 
unexpired."  The  answer  was  to  the  effect 
that  the  policy  was  surrendered,  givm  up, 
and  canceled  on  or  about  August  16,  1887, 
and  before  the  Bre.  At  the  close  of  the  trlid 
the  jury  returned  a  special  verdict,  in  which 
10  questions  wereanswered,  to  the  effect  that 
the  plaintitib  were  the  owners  of  the  prop- 
erty insured  when  insured  and  at  the  time 
of  the  loss;  that  the  defendant's  local  agent 
notified  the  plaintiffs  that  the  defendant  pro- 
posed to  cancel  the  policy,  and  requested 
them  to  return  it  to  him,  and  thereupon  the 
plaintiff  Ferrin  agreed  to  return  the  policy;  • 
thaU  In  pursuance  of  such  request,  the  plaiu- 
tifEs  did  return  the  pdlcy  to  the  local  agent 
on  or  about  August  16, 1887;  that  the  de- 
fendant's local  agent  did  not,  at  any  time 
before  the  fire  and  after  the  return  of  the 
policy,  inform  the  plaintiff  FciTin  of  tlie 
amount  of  unearned  premium,  nor  did  said 
agent  ask  for  credit  tor  such  unearned  pre^ 
mium,  and  Ferrin  did  nut  agree  to  give  him 
credit  therefor;  that  the  amount  of  the  plain- 
tiffs* loss  on  the  buildings  Insured  was  $4,000; 
that  the  plaintiffs'  loss  on  personal  property 
insured  was  $40,000;  that  the  defendant 
never  paid  or  tendered  payment  of  the  un- 
earned premium;  that  the  plaintiffs  were  en- 
titled to  recover  $2,670.54  as  damages,  if 
anything.  Thereupon  the  plaintiffs  moved 
the  court  for  judgment  upon  the  special  ver- 
dict  so  returned,  ttnd  the  same  was  granted. 
From  the  judgment  entered  thereon  in  flavor 
of  the  plaintiffs,  the  defendant  brings  this 
appeal. 

ffinehea,  Ljfnde  <^  Miller,  {Fineh  A  Bar- 
&«r.  of  counsel.)  for  appellant.  GtUtriei  Bouek, 
for  respondents. 

CAisoDAT,  J.,  {after  stating  ths  faatg  as 
above.)  Under  the  dause  of  the  policy  con- 
tained in  the  foregoing  statement,  the  de- 
fendant was  at  liberty  at  anytime  before  the 
loss  to  cancel  the  policy,  on  refunding  or  toi- 
dering  to  the  plaintiffs  or  their  agent  or  rep- 
resentative a  ratable  proportion  of  the  pr^ 
mium  for  the  time  unexpired.  It  Is  conceded, 
in  effect,  tliat  the  property  insured  wus  lo- 
cated at  Ironwood,  Mich.,  where  the  plain- 
tiffs resided;  that  the  plaintiffs  procured  the 
policy  through  the  defendiint's  agent  Dick- 
inson, located  ut  ^ew  London,  Wis .  some 
200  miles  distant  from  Iron  wood;  that  the 
plaintiff  Ferrin  had  formerly  been  the  de- 
fendant's local  agent  at  New  London,  and 
was  succeeded  by  Dickinson,  who  still  owed 
tiiin  several  hundred  dollara  on  his  purchase 
of  the  business;  that  about  August  1,  1887, 
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the  said  local  agent  informed  the  plaintiff 
Perrin,  at  New  London,  that  the  defendant's 
special  agent  had  ordered  him  to  cancel  the 
policy,  and  requested  him  (Perrln)  to  brlnj; 
the  policy  down  to  New  London  for  that  pur- 
pose, which  Perrin  then  and  there  agreed  to 
do;  that  August  16, 1887.  Perrin  brought  the 
]>oIicy  down  to  New  London,  acd  gave  it  to 
the  agent  through  his  ofl3ce  window  or  door. 
Eight  of  the  ten  ssTeral  questions  constitut- 
ing the  special  verdict  were  answereil  by  ttie 
consent  and  agreement  of  counsel,  and  hence 
were  nut  submitted  to  the  jury.  The  only 
questions  submitted  to  the  jury  were  the  fol- 
lowing: "(3)  Did  Dickinson,  at  any  time  be- 
fore the  fire  and  aft«r  tlie  return  of  the  policy. 
Inform  Perrin  of  the  amount  of  unearned 
premium?"  *'(5)  Did  Dickinson  aslc  for 
credit  for  sach  unearned  premium,  and  did, 
Perrin  iigree  to  give  him  credit  tliereforV" 
Under  the  chaige  of  the  court  euc^  of  tliese 
questions  was  answered  by  the  Jury  in  the 
negfttlTe. 

It  appears  from  the  undisputed  testimony 
of  Dickinson  that  at  the  time  the  policy  was 
returned  to  him  he,  in  effect,  marked  it 
"Canceled,"  and  sent  it  to  the  defendant's 
general  agent  at  Erie,  Pa.,  and  also  entered 
in  the  books  of  the  company  at  New  London 
a  statement  to  tbe  effect  that  the  policy  was 
canceled,  witli  the  seTcral  mnounts  of  the 
premium  paid,  and  the  earned  premium  and 
tlic  unearned  premium.  Dickinson  also  tes- 
tified, in  effect,  that  at  the  time  he  retiuesit-d 
Ferrin  to  bring  tlie  policy  to  New  London 
the  latter  replied  that  he  was  going  up  to 
Ironwood,  where  the  policy  was,  and  that  lie 
wonki  then  get  it,  and  bring  it  down,  and 
that  that  would  give  lilm  time  to  look  np 
some  more  Insurance;  that  when  Pnrin  re- 
turned to  bim  the  policy  he  told  Perrin  that 
he  had  no  funds  then  on  liand  to  .pay  bim 
tbe  return  premium;  that,  If  it  would  not. 
make  any  difference  with  him,  he  would  like 
to  have  him  wait  for  such  payment  until  the 
next  month;  that  he  wanted  to  pay  all  he 
could  on  the  note  Perrin  then  held  against 
htm;  that  Perrin  replied,  "All  right,"  and 
inquired  the  amount  at  the  return  pi^roium, 
which  he  then  gave  him,  and  he  made  a  mem- 
onmdum  of  it;  that  a  slmrt  time  afArwards 
he  met  Perrin  In  the  street  about  meal-time, 
and  told  him  it  would  be  necessary  tor 
him  to  sign  a  cancellatkm  receipt;  that  Per- 
rin tberetipon  directed  htm  to  sign  the  plain- 
tifb'  name  to  the  receipt  for  hlui,  which  he 
did;  that  he  never  paid  to  the  plaintiffs  tlie 
return  premtnm,  and  never  offered  to  pay  it 
until  after  the  fire,  when  he  told  Perrin  he 
would  pay  him  the  amount,  which  he  refused 
to  take.  This  testimony  of  Dickinson  was 
mostly  disputed  by  Perrin,  who  was  the.  only 
wltneason  tbe  part  of  tlie  plaintiffs.  But,  in 
addition  to  the  conceded  and  undisputed  facts 
already  mentioned,  Perrin  in  effect  admitted 
that  two  or  three  days  after  he  left  the  policy 
with  Dickinson  he .  met  the  latter  on  tlie 
street,  and  told  him  "about  the  return  premi- 
nm,  and  spoke  about  paying  itatsome  future 


time;"  that  Dickinson  then  spoke  aliout  hav- 
ing a  note  to  pay  to  him,  (Peri  in , )  and  about 
tiie  amount  uf  tlie  return  premium,  and  his 
paying  it  at  a  future  time,  but  did  not  say 
when,  nor  appoint  any  particular  time;  that 
he  did  say,  however,  that  "he  would  pay  It 
sometime  in  the  future."  From  these  ad- 
missions and  the  testimony  of  Dickinson  it 
was  conclusively  estiiblislied  on  thetriitt  that 
before  the  Are  and  after  the  return  of  the 
policy  the  latter  Informed  Perrin  of  the 
amount  of  the  unearned  premium.  The  an- 
swer of  the  jury  to  thts  contrary,  therefore,  is 
against  the  evidence. 

The  &>art  charged  the  jury,  among  other 
tilings,  in  effect,  that  the  fifth  question,  quot- 
ed above,  WHS  the  vitHl  question  In  the  case. 
That  it  was  composed  of  two  parts:  Firstt 
did  Dickinson  ask  for  credit?  and,  aeoorul^t 
did  Perrin  agreu  to  give  it?  Tlmt  upon  those 
questions  there  was  more  or  less  contlict  be- 
tween Perrin  and  Dickinson,  the  only  two 
witnesses  in  tiie  case,  which  it  was  their  duty 
to  reconcile,  If  they  could,  and,  if  not,  de- 
termine on  which  side  the  trnth  lies.  Tliat 
the  policy  was  not  canceled  "until  the  un- 
earned premium  was  actuidly  received  ortien- 
dered  to  the  plaintiff,  or  its  payment  was 
waived  by  the  plaintiff."  -That  "to  consti- 
tute an  agreement  tbe  minds  uf  both  parties 
must  meet.  That  means,  gentlemen,  that 
one  man  cannot  make  an  agreement  alone; 
that  both  must  understand  the  agreement 
alike,  and  tnust  assent  to  that  agreement;  or, 
to  use  the  term  tbe  law  uses  in  such  a  case, 
the  minds  of  the  parties  must  meet  upon  the 
subject  of  the  agreement."  "That  toanswer 
tlie  lifth  question  *  Ves,'  you  must  find  that 
Dickinstm  asked  Ferrin  to  give  bim  credit 
thei-efor,  and  that  Perrin  gave  Dickinson 
credit  ih^for,  to-wlt,  for  buch  unearned 
premium,  to  which  I  add  the  following:  No 
particular  form  of  words  is  necessary  to  es- 
tahllsli  such  an  agreement  or  understanding, 
but  yon  must  tind  from  the  evidence  that 
Dioklnsou  made  substantially  that  proposi- 
tion, and  that  Perrin  assented  toll."  Under 
these  instructions  and  the  conceded  facts,  it 
is  manifest  that  tbe  jury  must  have  answered 
the  Mill  question  in  the  negative,  upon  the 
theory  either  that  tbe  poU^  continued  In 
force  unless  the  unearned  premium  was  act- 
ually received  by  or  tendered  to  the  plai  ntlfls, 
or  such  payment  expressly  waived  by  them; 
or  else  that  Dickinson  did  not  exprwaly  ask 
for  an  extension  of  the  time  for  tbe  payment 
of  the  return  premium,  and  that  Ferrin  did 
not  expressly  gnint  such  extension.  Tlie  un- 
disputed facts  are  to  the  effect  that  the  spe- 
cial agent  of  the  company  had  ordered  Dick- 
inson to  cancel  the  policy;  that  some  two 
weeks  prior  to  its  return  Ferrin  was  informed 
of  such  direction,  and  requested  to  return  it 
for  that  purpose,  and  agreed  to  do  so;  that  in 
pursuance  of  such  request  and  agreement  he 
did  return  It  for  such  cancellation;  that, 
knowing  he  was  entitled  to  ttie  return  pre- 
mium as  a  condition  precedent  to  such  cancel- 
lation, he  delivered  the  policy  to  Dickinson, 
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without  exacting  any  condition  whatever; 
that  either  then  or  two  or  three  days  after- 
wards Dickinson  informed  Perrln  of  the 
amount  of  such  return  premium,  and  the  fact 
that  he  had  a  note  to  pay  to  Perrin,  and  asked 
that  the  time  of  the  payment  of  such  return 
premium  be  extendn]  to  some  future  time, 
and  that  Perrin  made  no  objection  whatever 
to  any  of  such  requests.  Upon  this  conceded 
state  of  fact!),  is  It  possible  to  liold  that  there 
was  no  cancellation  of  the  policy?  The  de- 
fendant had  the  absolute  right,  under  the  con- 
tract, to  cancel  the  policy  at  any  time  on  re- 
funding or  tendering  the  return  premium. 
That  done  upon  proper  notice,  and  tlie  can- 
cellation would  be  complete  without  any  sur- 
render of  the  policy.  The  surrender  of  the 
policy,  tlierefore,  was  the  voluntary  act  of 
tite  plaintifTs.  Thi'v  had  the  absolute  right 
to  exact  the  payment  of  such  return  premium 
as  a  condition  prece<]ent  to  such  surrender. 
They  did  not  Oiake  any  such  exaction*  but 
voluntarily  surrendered  the  policy  without 
any  condition,  upon  its  being  demanded  for 
the  very  purpose  of  cancellation.  They  at 
least  acquiesced  In  a  request  of  the  local  agent 
for  a  postponement  of  tlie  time  for  the  pay- 
ment of  sucli  return  premium  after  being  in- 
formed of  the  amount,  without  any  objection 
or  hesitation. 

This  is  asimplecontVact  of  insurance.  The 
facts  in  relation  to  such  cancellation  trans- 
pired long  prior  to  the  loss.  Tlie  contract 
was  still  executory.  It  has  always  been  com- 
petent for  the  parties  to  such  a  contract  to 
subsequently  modify,  waive,  dissolve,  or  an- 
nul the  same  by  parol.  Brown  v.  Everhard, 
52  Wis.  207,  8  N.  W.  Bep.  725;  McNish  v. 
Keynolds,  95  Pa.  Ht,  48ti.  In  Hillock  v.  In- 
surance Co.,  54  Mich.  531, 20  N.  W.  Rep.  571. 
the  facts  and  the  clause  of  the  policy  Involved 
were  quite  similar  to  the  case  at  bar :  and  in  the 
opinion  of  the  court  by  Gooleiy,  G.  J.,  it  was 
held  that  "a  partner's  consent  to  the  cancella- 
tion of  an  insurance  policy  in  which  the  Arm 
Is  interested  is  conclusive  on  the  firm,  and  a 
formal  surrender  of  the  policy  is  unimportant, 
except  as  evidence  of  the  cancellation.  Trans- 
actions with  reference  Lo  the  cancellation  of 
an  insurance  policy  are  to  be  construed  rea- 
sonably and  fairly,  and  in  accordance  with 
the  evident  understanding  of  the  parties  at 
th(!  time.  The  actual  tendT  of  unearnetl 
premium  is  unnecessary  to  the  cancellation 
of  an  Insurance  policy  if  tlie  minds  of  the 
parties  have  met  on  the  point  that  the  policy 
is  to  be  canceled."  To  the  same  effect  are 
Stone  V.  Insurance  Co.,  105  N.  Y,  543,  12  N. 
E.  Rep.  45;  Kirby  v.  Insurance  Co..  13  Lea, 
840.  awch  we  regard  as  a  correct  statement 
of  the  law  applicable  to  this  case.  A  similar 
rule  has  been  applied  by  this  court  to  a  sup- 
posed cancellation  by  the  assured.  Walters 
V.  Insurance  Co.,  39  Wis.  4S9.  Portinns  of 
the  charge  and  the  questions  submitted  to 
the  jury  in  the  ca.se  at  bar  are  not  wholly  in 
harmony  with  the  rules  of  law  thus  stated. 
Thr>  undisputed  and  conceded  facts  in  the 
Record  are  such  as  not  to  warrant  a  judgment 


in  favor  of  the  plaintiffs.  A  new  trial  may 
disclose  a  different  state  of  facts.  Of  course 
the  company  is  liable.to  the  plaintiffs  for  the 
return  premium.  Tiie  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  ii  le- 
manded  tor  a  new  trial. 


DwnmcLL  v.  Abbott  et  at, 
(Supreme  Court  of  WUoontln.  Uok  15, 1889.) 
RiiLBOAD  CoMPAjjiE»— AociDBNTs  AT  GaoMiirae— 

iNSTBDCnO^IB— EXPBRT  EVIDBHOB. 

1.  In  an  action  for  personal  injury  It  appeared 
that  plaintiff  was  approaching  defendants'  railroad 
crosflinff  at  the  switch-yarcT  with  his  team  and 
wa^n ;  that  he  observed  the  ■wltch-engino  some 
distance  away,  bat  not  moving  towards  the  crow- 
ing; that  a  number  of  boz^cars  standing  near  the 
crossing  obstracted  a  view  of  the  tnidc  fOr  sow 
distance ;  that  as  plaintiff  oame  to  the  end  of  tbase 
can  a  car  Irom  a  storage  track,  just  behind  or  be- 
yond the  standing  cars,  and  with  no  en^ne  at- 
tached, came  suddenly  in  front  of  plaintltTBDOrBea, 
causing  tbem  totnm  and  tiuowplatnttff  out  of  the 
wagon.  The  oourt  inatructed  the  jury  that  "if, 
when  the  plaintiff  came  near  theoroasing,  he  dldnH 
see  the  moving  car  oroaaing  the  yard,  and  coaldo't. 
see  it  in  time  to  prevent  the  sotndent,  and  the  en- 
gine was  some  distanoe  west  of  the  croaaLng,  stand- 
ing still  or  moving  west^  and  he  knew  where  the 
engine  waa,  and  knew  that  it  was  standing  still  or 
moving  still  further  west,  he  had  the  right  to  sup- 
pose and  believe  Uiat  no  tndn  or  oars  were  coming 
from  the  west  that  would  prevent  him  from  crossing- 
in  safety  under  auob  clroumstanoes,  and  there  waa 
no  occasion  for  him  to  stop  bis  team  so  long  as  the 
engine  was  movli^  west  of  the  orosslng  or  Btand- 
ing  BtUL  *  tf  sId,  that  this  was  error,  as  It  was 
for  the  Juiy  to  say,  from  all  the  olrcamstaooes  of 
the  cose,  whether  it  was  plalntUTs  duty  to  sto^ 
and  look  and  listen  before  attempting  to  cross,  ana 
whether  the  failure  to  do  so  amoanted  to  contrib- 
utory negllgenoB. 

^  Aa  to  the  ne^gence  of  defendants,  the 
court  Instructed  that  "If,  by  the  neglect  or  omis- 
sion of  those  in  charge  of  the  yard  to  give  any 
wamtug  of  the  approach  of  that  car  to  the  crossing 
at  a  time  when  the  engtne  was  standing  still  or 
moving  west,  the  plaintiff's  vigUanoe  was  allayed, 
tbe  defendants  are  not  at  liberty  to  Impnta  thfr 
oonsequenoes  of  their  acta  to  his  want  of  vigllaaoe, 
and  if  their  acts  brought  him  within  thehoundaries- 
of  peril  the  defendants  must  answer  for  the  re- 
sults. "  Held,  that  this  was  error,  as  it  tended  to- 
mlslead  the  jury,  who  might  Infer  from  the  lan- 
guage that,  If  they  found  defendants*  employes- 
guilty  of  negligence  which  in  any  way  inflnenced 
the  actions  of  plaintiff,  then  negUgenoe  on  the  part 
of  plaintiff  should  not  affect  his  right  to  recover, 

B.  Certiun  special  findings  were  ashed  of  the- 
jury.  The  flrnt  waa,  "Were  defendants'  employes 
guilty  kfnegUgenoa  that  caused  the  Injury  f*>  The 
second  was,  **If  you  answoA  the  first  question  la- 
the afSrmatlve,  state  In  what  respect  such  negli- 
gence consistea.  **  In  Inatraoting  the  Jury  oa  tbe 
aecood  question  the  court  said:  "If  you  answer- 
the  first  question  '  Yes,'  then  It  will  become  nec- 
essary for  yoa  to  answer  this  question,  and  specify 
particularly  in  what  that  negUgenoe  consisted,— 
whether  It  was  in  the  management  of  the  oar,  In 
letting  the  car  cross  loose,  not  having  a  brakemsn 
on  the  car.  In  having  no  switchman  or  flagman  at 
the  crossing,  or  whatever  you  find  the  negltgenoe- 
to  be."  The  answer  of  the  jury  was:  "In  ^vlng- 
no  sufficient  warning  as  the  car  approached  the 
crossing,  and  in  having  the  view  of  the  track  abut 
off  by  box-cars  standing  near  the  highway. "  Beldy 
that  the  instruction  was  not  error,  as  it  onl;  In- 
formed the  jury  of  some  of  tbe  matters  they  nilght 
consider  la  determiulog  whether  or  not  derandanta 
were  gullly  of  negligence,  hut  did  not  leave  th«n 
to  infer  that  each  of  the  specified  acts  was  ne^- 
gence.  and  It  was  not  so  understood  by  them,  as- 
shown  by  their  answer. 

4.  Though  the  failure  to  plaoe  any  one  at  the- 
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rftUrosd  onMsing  of  a  street  in  a  city,  wbere  tbe 
view  is  obstructed,  to  warn  people  of  danger  at 
tbat  place.  Is  not  conclusiTe  e^denoe  of  ne^li- 
genoe,  vet  tbe  fact  is  admissible  io  oonneotion 
witb  otber  faets  toooblng  tbe  prudenoe  or  negli- 
gence of  defeedanta. 

6.  A  physician  testi^ng  jm  an  expert  may 

gve  bts  opinion  of  tbe  probable  etTeets  and  dnra- 
m  of  a  known  injnrr,  tnougb  be  bas  not  examined 
tbe  Injured  person  for  s  year  before  testifying: 
and  may  also  give  his  opinion  of  tbe  Injury,  baeed 
on  tbe  testimony  of  another  pbysician  or  snrgeon, 
who  has  testified  in  bis  bearing,  where  sacn  tes- 
timony is  brief,  plain,  and  nncontradlctory. 

Error  to  drcutt  court,  Winnebago  oonntj. 

2>.  8.  Wefffft  Hoioard  HorrU,  and  C.  W. 
FtAktTt  tor  plaintiffs  in  error.  /.  O,  Hay- 
mand  and  CaUt  Jon»»  ift  Banhomt  for  de- 
fendant In  error. 

Tatxx>a.J.  Tbedfifendantinerrortoonght 
hfsaetion  intlieeircuitcoartagainattheplain- 
tifla  in  error,  to  recover  daiuHgee  for  injuriee 
received  by  being  thrown  from  his  wagon 
white  cnoslng  a  railroad  track,  which  was  at 
the  time  operated  by  the  plaintiffs  In  error. 
The  accident  happened  in  the  city  of  Ste- 
Tens  Point,  at  a  place  the  depot  in  said 
city,  fuid  where  tlie  railroad  tracks  cross  Cen- 
ter streft  in  said  city.  The  evidence  in  ttie 
case  iliows  quite  satisfactorily  tliat,  on  the 
2Ulli  of  September,  18b7.  the  plaintiff  was 
driving  a  two-liorse  team  with  a  light  wag- 
on, loaded  with  frutt-trers.  along  Center 
street  in  said  city,  coming  from  the  south 
and  g^Qg  north;  that  when  he  came  near 
tlie  place  where  said  street  is  crossed  by  the 
railroiid  tracks,  plaintiff  saw  the  switch-en- 
gine, eitlier  standing  still  at  tlie  depot,  sev- 
eral hundred  feet  from  the  crossing,  or  mov- 
ing away  from  the  crusslnir;  that  at  the  left- 
hand  side  of  the  street  as  plaintiff  was  going 
north  there  was  a  siding  called  a  "storage 
track,"  which  was  filled  with  frelgtit-cars, 
from  a  point  near  the  street  crossing  for  sev- 
eral hundred  feet  west,  hiding  from  view 
tlie  other  tracks  of  the  railroad  for  several 
hundred  feet  west  of  tbe  street  crossing;  that 
when  the  defendant  saw  the  switch-engine 
standing  near  the  depot  he  started  his  horses 
on  a  trot  to  make  tiie  crussing.  and,  as  soon 
as  the  horses  and  wagon  passed  the  end  of 
tlie  cars  on  the  storage  track,  a  single  box-car 
was  coming  down  unattended  by  any  one.  on 
another  track  of  tlie  railroad,  and  bad  ap- 
proitched  to  within  a  stiort  distance  of  the 
street  crossing;  that  the  horses,  on  discover- 
ing the  oar  appruachins,  were  frightened, 
and  sprang  to  the  right,  and  then  made  a 
short  turn  again  to  the  left,  and  threw  the 
plaintiff  from  the  wagon  nn^l  he  was  injured. 
The  car  neither  struck  the  horses,  wagon, 
nor  plaintiff.  The  plaintiff  did  not  see  the 
approa*  hing  car  until  he  passed  the  end  of 
the  cars  on  the  storage  track.  Fur  the  injuiy 
sustained  under  these  cirL'umstances  the  de- 
fendant in  error  brouglit  his  action.  Upon 
the  trial  in  the  circuit  court,  be  recovered  a 
verdict  for  $2,000.  From  the  judgment  en- 
teretl  on  tbe  verdict  the  defendants  bring  the 
case  into  this  court  by  writ  of  errur. 

The  plaintiffs  in  error  make  tbe  following 
T.48M.w.no.l4— »2 


assignment  of  errors:  "Fint.  It  was  error 
to  permit  the  plaintiff  to  show  that  nobody 
was  stationed  at  tbe  crossing  to  warn  people. 
Smxmd.  It  was  error  to  permit  the  expert. 
Ur.  Bood,  to  testify  as  to  the  probaUe  effect 
of  the  injury,  and  what  might  be  reasonably 
expe(d«d  as  to  the  duration  of  the  injury, 
such  exp*-rt  not  having  examined  the  plain- 
tiff within  a  year.  Third.  It  was  error  to 
permit  Dr.  Phillips  to  testify  as  to  the  prob- 
able result  of  such  an  injury  as  testified  to 
by  Dr.  Bood.  Ftmrth,  It  was  error  to  per- 
mit Dr.  Phillips  to  answer  the  following  ques- 
tions: 'Qwttion.  Suppose  the  injury  pro- 
duced paralysls.mentionedbyDr.Bood.  what 
woald  be  the  Indieations  arising  from  this 
state  and  condition?  Qtteation.  Suppcne  pa- 
ralysis existed  at  that  time  that  tbe  evidence 
and  bruise  and  concussion  mentioned  by  Dr. 
Bood,  what  would  be  Ihe  proluihte  duration 
of  the  injury  affecting  his  powers  of  motion? 
Quegtitm.  State  wbetherin juries aristngfrom 
being  thrown  from  a  wagon,  or  blows  upon 
the  person,  mentioned  by  Dr.  Btiod,  are  like-- 
ly  or  liable  to  be  of  long  standing.  Quea- 
lion.  Would  paralysis,  to  that  extent  discov- 
ered by  Dr.  Hood,  indicate  unmistakably  that 
there  had  been  concussion  of  the  spine  to  any 
extent,  or  might  paralysis  exist  and  tbe  spine 
be  wholly  unaffected? '  Ftjth.  It  was  error 
for  the  court  to  give  the  following  charge: 
•  Whether  it  was  the  management  of  the  cur. 
In  letting  the  car  cross  loose,  not  having  a 
brakeman  on  tbe  car,  In  having  no  swtich- 
man  or  ilagman  at  the  crossing,  0%  whatever 
you  may  find  the  negligence  to  be.*  Sixth, 
It  was  error  fur  the  court  to  cliarge  as  fol- 
lows: 'If,  when  the  plaintiff  came  near  the 
crussing.  he  did  not  seethe  moving  car  crusa- 
ing  the  yard,  and  couldn't  see  it  in  time  to 
prevent  the  accltlent,  and  theengine  was  some 
distance  west  of  the  crossing,  standing  still 
or  moving  west,  and  he  knew  where  the  en- 
gine was,  and  knew  that  it  was  standing  still 
or  moving  still  further  west,  he  had  a  right 
to  suppose  and  believe  that  no  train  or  cars 
were  coming  from  tiie  west  tiiat  would  pre- 
vent him  from  crossing  in  safety  under  such 
cii-cumstances,  and  there  was  no  occasion  for 
him  to  stop  his  team  so  long  as  the  engine 
was  moving  west  of  the  crossing  or  standing' 
still.'  Seventh.  It  was  error  for  tbe  court  to 
charge  as  roUows:  'If,  by  the  neglect  or  omis- 
sion of  those  in  charge  of  tbe  yard  to  give  any 
warning  of  tlie  approach  of  that  car  to  the 
crossing,  at  the  time  when  the  engine  was 
standing  still  or  moving  west,  the  plaintiff's 
vigilance  was  allayed,  the  defendants  are 
not  at  liberty  to  Imputo  the  (Mnsequenee  of 
their  acts  to  his  want  of  vigilance,  and,  if 
their  acts  brouglit  him  within  the  boundaries 
of  peril,  the  defendants  must  answer  for  the 
result.*  Eighth,  It  was  errur  for  the  court 
to  deny  the  motion  for  a  new  trial.  Ninth, 
It  was  errur  for  tbe  coui-t  to  deny  the  niution 
of  the  defendants  for  Judgment  on  the  Ter- 
dlct.** 

This  court  has  repeatedly  held  that  the 
first  assignment  of  error  was  not  well  taken.. 
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AUhougb  the  neglect  to  place  nny  one  at  the 
crossing  for  the  purpose  of  warning  people 
of  danger  at  that  place  raaj  not  be  conclnaiTe 
evidence  of  negligence  on  the  part  of  thecom- 
pany.  still  this  court  holds  that  the  fact  may 
be  shown  as  an  item  of  evidence,  to  be  con- 
Bidered  bj  the  Jury,  in  connection  with  all 
the  other  evidence  in  tfaecase.  upon  tbeqiies- 
tion  of  the  defendants'  prudence  or  negli- 
gence In  moving  the  train  at  the  time  and 
place  in  question.  Hoye  v.  Railroad  Co..  67 
Wis.  1-15.  29  N.  W.  Rep.  646;  Winstanley 
T.  Railroad  Co.,  72  Wis.  375-^81.  39  N.  W. 
Hep.  B56:  Butler  t.  Railroad  Co.,  28  Wis. 
487-49li;  Kinney  v.  Crocker.  18  Wis.  74^82. 
It  was  certainly  competent  evidence,  tending 
to  show  negligence  on  the  part  of  the  de- 
fendants, that  tbey  were  sending  their  cars 
across  a  public  street  in  a  city  at  a  place 
where  the  approach  of  such  cars  to  the  street 
crossing  was  concealed  from  the  view  of  those 
approaching  such  street  crossing,  without 
having  any  person,  either  on  the  cars  or  on 
the  crossing,  to  warn  persona  of  the  danger 
from  such  approaching  cars.  It  is  not  In 
fact  claimed  by  the  learned  counsel  for  the 
plaintiff  in  error  that  the  evidence  of  negli- 
gence on  their  part  was  not  sufficient  to  sus- 
tain the  verdict  upon  that  question. 

The  second  usignment — that  it  was  error 
to  permit  Dr.  R&od,  an  expert  witness,  to 
give  bis  opinion  as  to  the  probable  effects  of  a 
known  injury,  and  the  probable  duration  of 
the  injurious  effects — seems  to  us  equally 
groundless.  The  fact  that  the  expert  witness 
bad  not  examined  the  person  injured  for  a 
year  or  more  before  giving  his  testimony  can- 
not make  bis  answers  objectionable  and  in- 
jidmisslble,  although  that  fact  might  lessen 
-the  weight  which  sach  erldence  should  hare 
-.with  the  jury. 

The  third  and  fourth  assignments  raise  the 
■question  of  the  propriety  of  permitting  an 
expert  witness  to  give  his  opinion,  based  up- 
on the  testimony  of  another  witness  who 
has  given  testimony  in  the  case,  and  whose 
evidence  was  given  in  the  presence  and  hear- 
ing. <^  the  expert  called  upon  for  his  opinion. 
There  was  cei'lainly  no  error  in  permitting 
the  answer  to  thequestion:  **What  would  be 
-the  probable  result  of  such  an  injury  as  tes- 
titied  to  by  Dr.  Rood?"  If  the  question  it- 
self had  been  an  improper  one,  the  answer 
cured  the  defect  in  the  question.  The  an- 
swer was:  "If  the  spinal  cord  was  injured, 
it  would  be  likely  to  leave  him  much  weak- 
ened in  the  buck;  much  weakened  in  the 
limbs,— in  the  use  of  his  limbs;  In  the 
strength  of  tliem, — in  the  sensibility.  Those 
injuries  are  likely  to  get  worse  instead  of 
better."  This  answer  is  not  founded  upon 
anything  testified  to  by  Dr.  Rood,  and  is 
based  wholly  on  the  supposition  that  the 
spinal  cord  of  the  plaintiff  had  been  injured. 
It  WHS  claimed  by  the  plaintiff  that  bis  spinal 
cord  had  been  injured  by  being  thrown  from 
his  wagon,  aud  it  was  claimed  by  him  that 
the  evidence  Introduced  on  his  part  at  least 
tended  to  prove  that  fact.   Under  all  the  aa- 


thoritles  he  would  have  been  entitled  to  put 
to  the  expert  witness  the  hypothetical  ques- 
tion: "Supposing  the  spinal  cord  had  been 
injured  by  the  accident,  what  would  be  the 
probable  result  of  such  injury?"  The  an- 
swer given  by  thd  expert  is  simply  an  answw 
to  this  question.  There  was  noerror,  there- 
fore, even  if  the  question  might  have  been 
objectionable.  From  the  answer  given  by 
Dr.  Phillips,  the  Jury  were  informed  of  the 
exact  foot  upon  which  the  expert  opinion 
was  based,  viz.,  an  injury  to  the  spinal  cord. 
See  Bennett  v.  State.  67  Wis.  84,  14  N.  W. 
Bep.  912. 

The  fourth  assigaraentaf  error  raises  the 
same  question  as  the  third,  viz.,  the  propriety 
of  asking  an  expert  witness  to  give  his  opinion 
upon  the  evidence  of  another  witness  who 
has  testified  in  the  case,  and  whose  testi- 
mony was  heard  by  the  expert  witness  whose 
opinion  is  called  for.  Tiiat  ib  is  proper  to 
propound  such  question  to  the  expert  wit- 
ness, and  have  him  answer  the  same,  was  de- 
cided by  this  court.  Wright  v.  Hardy,  22 
Wis.  348-354.  This  case  has  not  been  over- 
ruled by  any  subsequent  decision  of  this 
court.  It  was  referred  to  in  Bennett  v.  State, 
57  Wis.  82.  14  N.  W.  Bep.  918,  when  it  is 
said,  speaking  of  the  question  propounded  in 
the  case  of  Wright  v.  Hardy,  supra:  "This 
does  not  present  the  same  case  now  before 
the  court.  There  a  single  witness  bad  made 
a  stiitement  as  to  the  amputation  ot  a  leg, 
and  the  subsequent  treatment  thereof.  The 
expert  had  heard  this  statement  when  made 
in  court.  There  is  no  suggestion  that  there 
was  anything  in  the  statement  made  which 
was  contradictory,  or  from  which  different 
inferences  might  properly  be  drawn;  and 
this  court  held  that  upon  such  a  state  of 
facts  the  expOTfc  might  give  his  opinion.** 
That  there  was  no  intention  to  overrule  tha 
decision  in  Wright  v.  Hardy,  in  the  case  ai 
Bennett  v.  State,  is  shown  by  a  further 
statement  in  the  opinion  in  the  tatter  case, 
(57  Wis.  83,  14  N.  W.  Bep.  919.)  viz:  "The 
case  of  Wright  v.  Hardy  should  not,  we 
think,  be  extended  to  cover  a  case  like  the 
one  at  bar.  The  record  [in  the  case  at  bar] 
discloses  that  the  evidence  bearing  upon  the 
question  of  insanity  was  very  voluminous, 
elicited  by  the  examination  of  a  large  num- 
ber of  witnesses.  The  taking  of  the  evidence 
occupied  several  days,  and  it  cannot  be  said 
that  it  was  all  harmonious,  or  entirely  nn- 
contradlctory."  It  was  for  the  reason  above 
quoted  that  this  court  declined  to  apply  the 
rule  In  the  case  of  Wright  v.  Hardy  to  the 
case  then  under  consideration.  The  same  dis- 
tinction between  the  case  of  Wright  v.  Hardy 
and  Bennett  v.  State  was  stated  and  approved 
by  this  court  in  the  case  of  Gutm  v.  Fleischer, 
67  Wis.  504^09.  30  K.  W.  Bep.  674.  and 
the  rule  in  Wright  v.  Hardy  approved,  upon 
fads  of  that  case.  In  the  case  at  bar  the 
testimony  of  Dr.  Bood,  upon  which  the  ex- 
pert witness  Phillips  was  asked  to  give  hia 
opinion,  was  brief ,  plain,  and  uncontradict- 
ory,  so  that  there  could  be  little  ground  for 
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suj^KMlng  that  the  expert  coold  andentand 
tlie  Bame  differently  from  the  jury;  and  we 
think  It  was  a  proper  case  for  implying  the 
rule  in  Wright  t.  Hardy  rather  than  the  role 
stated  in  Bennett  t.  State.  There  was  no 
error,  therefore*  in  permitting  the  questions 
to  be  answtted  by  the  witness. 

The  fifth,  sixth,  and  seventh  errors  as*  I 
signed  relate  to  the  instmctlons  given  by  Ute 
court  to  the  Jury.  Tin  fifth  assignment  is 
that  the  court  erred  in  instructing  the  jury 
apon  the  question  of  the  negligence  oC  the 
defendants.  The  second  question  to  be  aii- 
swond  by  the  jury  was,  "If  you  answer  the 
first  question  in  the  affirmative,  state  In  what 
respe^  snob  negligence  consisted.^  The 
first  qoasUott  was,  "Were  the  defendants' 
employes  guilty  of  negligence  that  caosed 
the  InjnryF"  Id  Inatrneting  the  jnry  upon 
the  second  qnestlon  the  court  said:  ''If  yon 
answer  the  first  question  *  Yes,'  then  it  will 
be  necessary  for  you  to  answer  this  question, 
and  spedfy  particularly  In  wlut  that  negli- 
gence confdsted, — whether  It  was  in  the  man- 
agement of  the  car,  in  letting  the  car  cross 
loose,  not  Invlng  a  brakeiuan  on  the  car,  in 
having  no  switchman  or  fiagmen  at  the 
crossing,  or  whatever  you  find  the  negli- 
gence to  be.**  The  jury  answered  the  ques- 
tion as  follows:  "in  giving  no  sufBcient 
warning  as  the  car  approached  the  crossing, 
and  in  liaving  the  view  of  the  track  shut  off 
by  box-cars  standing  neartfie  highway."  It 
is  claimed  by  the  learned  counsel  for  the 
plaintiff  in  error  that  the  instruction  was  er- 
roneous, because  the  jury  had  the  right  to  in- 
fer from  the  language  used  that  each  and 
every  of  the  matters'set  forth  in  the  charge, 
viz.,  "the  management  of  the  car,  letting 
the  car  cross  loose,  not  having  a  bralieman 
«n  the  car,  having  no  switchman  nor  flag- 
man at  the  crossing,"  was  negligence  as  a 
matter  of  law.  We  Uiink  the  criticism  of 
the  learned  counsel  upon  this  instruction  is 
ufA  just,  and  the  answer  of  tlie  jury  shows 
Uiey  did  not  understand  it  as  interpreted  by 
the  eounsd.  The  instruction  simply  in- 
formed the  jury  as  to  some  of  the  matters 
they  might  consider  in  declaring  in  what  re- 
spect the  defendants  were  negligent;  and  it 
is  clearthat  all  the  matters  stated  were  proper 
to  be  considered  in  determining  that  ques- 
tion. 

The  sixth  assignment  of  errer  takes  excep- 
tion to  the  instructions  of  the  court  upon  the 
subject  of  contributory  negligence  on  the 
part  of  tlie  plaintiff.  It  is  urged  by  the 
learned  counsel  fur  the  plaintilTs  in  error 
that  the  court  instructed  the  juiy  that,  if 
they  found  that  certain  facts  existed  at  the 
time  the  plaintiff  crossed  the  track,  then  as  a 
matter  of  law  he  was  not  to  be  charged  witli 
contributory  negligence.  The  facts  from 
which  this  legal  inference  is  drawn  were 
stated  by  the  court  as  follows,  viz.:  "If, 
when  the  plaintiff  came  near  the  crossing, 
he  did  not  see  the  moving  car  crossing  the 
yard,  and  could  not  see  It  in  time  to  prevent 
the  accident,  and  the  engine  was  some  dis- 


V,  ABBOTT.  489 

tance  west  of  the  crossing,  Btandlng  still  or 
moving  west,  and  he  knew  that  fact,  he  had 
a  right  to  suppose  and  bdieve  Uiat  no  train 
or  cars  was  coming  from  the  west  that  could 
prevent  bim  from  crossing  in  safety  under 
the  circumstances,  and  there  was  no  occasion 
for  him  to  stop  his  team  so  long  as  the  en- 
gine was  moving  west  of  Uie  crosting  or 
standing  still.  **  The  facts  stated  were  un- 
doubtedly facts,  if  proven,  to  be  taken  into 
consideration  by  tlie  jury  in  determining  the 
question  as  to  the  negligence  or  absence  of 
negligence  on  the  part  of  the  plaintiff  in 
driving  upon  the  track  in  the  way  he  and 
his  witneeses  show  he  did;  but  we  do  not 
think  tliat,  upon  the  facts  stated,  the  ab- 
sence ot  negligence  on  his  part  can  be  predi- 
cated as  a  question  of  law.  It  is  only  in  ex- 
ceptional cases  tlutt  negligence  or  the  ab- 
sence of  negligence  beoomesaquestlon  oflaw. 
Usually  thue  queetlons  axe  questions  of  fact, 
to  be  determined  by  Uie  jury  upon  all  the 
evidence  lo  the  case;  although  the  burden  of 
proving  the  contributory  negligence  of  the 
plaintiff  is  on  the  side  of  the  defendant, 
titill  if  there  be  facts  proven  in  the  case 
which  tend  to  show  such  contributory  negli- 
gence, then  the  question  becomes  a  question 
of  fact,  and  it  Is  error  to  take  the  case  from 
the  Jury. 

It  is  urged  by  the  counsel  for  the  defence* 
ant  in  error  that  the  general  question  of  the 
contributory  negligence  of  the  plaintiff  was 
submlited  to  the  jury  under  Instructions  from 
the  court,  to  which  no  exceptions  were  taken, 
and  to  which  there  could  be  in  fact  no  just 
exception;  and  for  that  reasm  the  insto^oo- 
tion  excepted  to  should  not  work  a  reversal 
of  the  judgment,  even  If  it  wera  erroneous. 
The  court,  among  other  things,  did  instruct 
the  jnry  as  follows:  **If,  under  all  the  oir> 
oumstances,  ordinary  care  and  prudence  re- 
quired him  not  only  to  look  and  listen,  but  to 
stop  his  team  before  attempting  to  cross,  and 
he  did  not  stop  them,  then  you  should  an- 
swer the  fourth  question  in  the  affirmative. " 
You  wHl  notice  this  Instruction  begins:  "If, 
under  all  the  ciroumstancea,  ordinary  can 
and  prudence  required  him  to  do  that,  that 
is  a  question  for  you  to  determine  from  all 
the  evidence."  This  instruction  would  not 
cure  the  error  in  the  instmctiun  excepted  to, 
if  it  be  erroneous,  for  the  reason  that  in  it 
he  had  stated  that  if  certain  facts  were  found 
to  exist  at  the  time,  then  he  was  not  bound 
to  stop  his  team.  The  second  instruction 
must  be  considered  In  connection  with  the 
first,  and  the  first  would  necessarily  limit  the 
second  in  the  minds  of  the  jury.  Under  the 
decisions  of  this  court,  as  well  as  of  many 
other  courts,  the  question  aa  to  whether  or 
not  a  person  approaching  a  railroad  crossing 
should  stop,  as  well  as  look  and  listen.  Is 
usualijr  a  question  of  fact  and  not  of  law. 
This  court  has  held  that  when  the  railroad 
track  is  hidden  from  the  view  of  the  ap- 
proaching traveler  for  some  considerable  dis- 
tance, and  the  noise  made  by  the  wagon  U[h 
on  whicli  the  traveler  is  riding  is  such  as  to 
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intwrere  with  lils  hmring  the  approach  of  a 
train,  it  fa  bis  absolute  duty  to  stop  his  team 
and  listen  before  attempting  to  cross  the  rail. 
roHd  tTHck.  Seefeld  v.  Railway  Co.,  70  Wis. 
216.  35  N.  W.  Rep.  278. 

In  the  case  of  Duame  v.  Railway  Co.,  72 
Wis.  523, 40  N.  W.  Rep.  894,  this  court  held 
that,  under  certHin  circumstances,  it  was  not 
tlie  imperative  duty  of  the  approaching  trav- 
eler to  stop  and  listen  for  the  train  before 
crossing;  and  reversed  a  judgment  of  non- 
suit in  the  court  below,  which  was  apparent- 
ly ordered,  because  the  plaintiff  was  guilty 
of  contributory  negligence  for  not  stopping 
and  listening  before  attempting  to  cross. 
While  this  court  has  held.  In  the  case  tirsl 
above  ci  ted,  that,  under  a  certai  n  state  of  facts, 
the  traveler  will  be  guilty  of  contributory  neg- 
ligence if  he  does  not  stop  and  listen  before 
attempting  to  <Toas  a  railroad  track;  and  in 
the  second  case  has  held  that,  under  other 
ciruumstHnces,  he  may  cross  the  track  with- 
out stopping  to  listen,  without  being  guilty 
of  any  negligence  on  bis  part.  Both  cases 
are,  by  tlie  circumstances  attending  them, 
taken  out  of  the  ordinary  rule  that  not  stop- 
ping to  listen  before  crossing  ts  not,  as  a 
matter  of  law,  conclusive  as  to  the  negli- 
gence of  the  traveler.  Kor  Is  the  fact  that 
the  circumstances  stated  in  the  instruction 
excepted  to  existed  at  the  time  conclusive  ev- 
idence that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  These  facts  were 
simply  evidence  in  favor  of  the  plaintiff,  to 
be  considered  by  the  Jury  in  deciding  the 
question  of  his  negligence.  It  was  for  the 
jury  to  say,  under  all  the  circumstances, 
whether  the  plaintiff  ought  to  have  taken  the 
precaution  to  stop  and  listen  before  crossing. 
The  evidence  shows  that  the  railroad  tracks 
over  which  he  was  about  to  cross  were  ob- 
scured from  bis  view  by  a  long  line  of  cars 
standing  on  the  storage  track.  Whether,  by 
reason  of  that  fact,  he  was  Justified  in  cross- 
ing without  stopping  to  listen  for  approach- 
ing cars  before  crossing,  because  he  observed 
that  the  switch-engine  was  some  distance 
from  the  crossing,  was  a  question  of  fact  for 
the  Jury,  and  not  of  law  Tor  the  court.  We  are 
constrtdned  to  hold  that  the  exception  to  this 
Instruction  was  well  taken,  and  that  it  might 
have  influenced  Idle  jury  against  the  plain- 
tiff In  error. 

The  otiier  Instruction  excepted  to.  It  seems 
to  us.  had  a  tendency  to  mislaid  the  jury. 
They  might  have  inferred  from  Its  language 
that  if  they  found  that  the  employes  of  the 
defendants  were  guilty  of  negligence,  and 
that  such  negligence  in  any  way  tended  to 
Induence  the  action  of  the  plaintiff,  then,  al- 
though they  might  have  thought  that  the 
plaintiff  was  guilty  of  negligence  on  his  part, 
such  negligence  should  not  affect  his  right  to 
recover.  The  Juiy  would  probably  under- 
stand from  this  instruction  that,  if  the  de- 
fendants or  their  employes  omitted  to  give 
any  warninf;  of  the  approach  of  the  car  that 
frightened  the  plaintiff's  horses  then  the 
plaintiff  was  justified  in  drivhig  upon  the 


track  without  stoppings  listening,  and  that 
his  neglect  in  this  respect,  if  he  was  nejili- 
gent,  should  not*be  attributed  to  the  plaintiff, 
but  to  the  defendants.  We  are  Inclined  to 
hold  that  the  exception  to  this  Instruction 
was  also  well  taken. 

The  judgment  of  the  elrcuU  ooart  Is  re- 
versed, and  tlie  case  is  remanded  for  a  new 
trial. 


Oehmav  Mvt.  Fabhbrs*  Firb  Im.  Oo.  «. 
Bbckeb  et  al.  Jonas  d.  Saub.  Sghuler 
0.  Saub. 

(Supreme  Court  of  WiMOOnMn.   Oct  IS,  1888.) 

HOBTGAQIS  —  FORBOLOSUBB  —  SoKlCOira  — APHAB- 

Asca— Costs— Appeal. 

1.  In  a  suit  of  fore<doBure,  where  serrloe  is 
made  by  a  persOD  ot^r  than  the  sheriff,  and  bis 
affidavit  of  servloe  states  that  the  defendants, 
naming  them,  are  "personBlly  known"  to  him, 
"and  are  the  Identical  persons  named  in  aald  sum- 
mens  OB  defendants  therein, "the  return  shows  a 
substantial  comptianoe  with  section  SMD,  Rev.  Bt. 
Wis.,  roquhiipg  the  afflaot  to  suto  "that  he  knew 
the  peraoD  served  to  be  the  defendant  mentioned 
in  the  B  immons,  ** 

8.  The  return  of  the  servloe  on  defendants  was 
defective,  and  they  made  no  appearaooe  before 
Judnnent.  Subsequently  their  attorneys  served 
on  plaintUTs  attorney  a  general  notioe  of  retainer, 
ana  a  demand  that  papers  In  the  aoUon  be  there- 
after served  on  them,  and  filed  snob  notice  witik 
the  olerk  at  the  same  time  notice  of  appeal  was 
served  on  him.  Pursuant  to  this  notioe  and  de- 
mand defendants'  attorneys  were  served  with  an 
order  to  show  cause  on  a  motion  to  modify  the 
judgment,  and  they  appeared  and  cooteatea  the 
motion  on  its  merits,  without  raislngaoy  question 
as  to  defect  In  the  proof  of  service.  Held,  that  the 
appearance  of  defendants  was  a  general  one,  and 
cured  the  defective  return. 

8.  Where  a  Jadgokent  allows  an  eroeiSlve  rate 
of  interest,  and  after  notioavf  appeal  Itis  modified 
while  the  records  remain  In  the  lower  court,  the 
reversal  on  appeal  of  this  erroneous  part  of  the 
judgment,  as  originally  entered,  will  only  affect 
the  question  of  costs,  and  wUl  be  merely  formal, 
the  residue  of  the  judgment  being  afBrmed. 

4.  Where  notice  of  appeal  tpecifles  tliat  It  is 
taken  "from  the  judgment,**  desoriblog  it,  "and 
from  that  part  thereof  which  adjadges  that  said 
plaintiff  recover  Interest  on  s^d  judgment  from 
the  Ume  of  rendition  thereof  at  the  rate  of  10  per 
oeat.  per  annum, "  it  sufficiently  appears  that  the 
appeal  is  taken  from  the  whole  judgment. 

6.  One  who  has  reoovered  Jodgmait  may  at 
any  time  remit  any  portico  of  it  without  an  order 
of  court,  or  the  oourt  may  make  such  order  on  an 
ex  parte  application;  but  where  a  modification  of 
the  judgment  is  asked  by  plaintiff,  and  defendant, 
who  has  given  notioe  of  appeal,  appears  and  re. 
slats  it.  and  the  court  makes  the  order,  and  re- 
quires defendant  to  dismiss  his  appeal,  or  pay 
oosta  of  the  hearing,  that  portion  of  the  order  re- 
lating to  the  oosta  exceeds  the  limits  of  sound  ju- 
dUdaldlsorelion,  and  must  be  reversed. 

Appealed  from  circuit  court,  Kewaunee 
county;  N.  S.  Gilson.  Judge. 

Each  of  the  three  actions  above  entitled 
were  brought  to  foreclose  a  mortgage  execut- 
ed by  the  defendants  Joseph  Icbleiss  and 
wife  on  the  same  real  estate  in  the  county 
of  Kewaunee.  Judgment  of  foreclosure  and 
sale  was  rendered  therein  at  the  May  ternif 
1889,  of  the  Kewaunee  circuit  court,  and  be- 
fore May  28,  1889.  Neither  of  tbe  above- 
named  defendants  appeared  tn  either  action 
before  judgment.  The  defendants  Decker, 
Duvall,  and  Grimmer  were  made  parties  to 
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such  actions  as  snbseqaent  incumbrancers  of 
tbe  mortgaged  premises.  On  May  28.  1889. 
ttiey  appealed  from  such  judgments.  Each 
judgment  prorlded  that  the  amount  thereof 
should  draw  Interest  at  the  rate  of  10  per 
cent,  per  annum,  and  that  in  case  of  redemp- 
tion interest  should  be  computed  at  that  rate. 
One  of  the  mortgages  drew  interest  at  the 
rate  of  7  per  cent,,  and  the  other  two  at  8  per 
cent.,  per  annum.  At  the  June  term  of  the 
eircutt  coart  of  Manitowoc  county,  whicb  is 
a  special  term  ot  the  circuit  oonrt  for  Ke- 
waunee eountgr.  and  on  June  14. 1889,  the 
court,  on  motion  ot  the  philntlff*  made  an 
ctder  in  each  case  to  so  modify  the  Judgment 
tiierein  that  it  should  draw  interest  only  at 
the  rate  apedaed  la  the  mortgage,  aa  provid- 
ed in  chapter  186,  Laws  1889.  The  order 
also  gaTC  tlie  defendants,  who  had  thereto- 
fore applied  from  the  judgment,  the  right 
to  dismiss  snch  appeal  in  20  days,  without 
costs  to  either  party,  and  imposing  910  costs 
npon  the  appettents  should  th^tail  to  do  so. 
They  did  ncit  discontlnoe  their  appeals,  and 
have  appealed  from  such  mder. 

Syran  <ft  Ddoker  and  0.  &.  SddgwSdtt  for 
4up^lant8.  John  Weatawa  and  2fa$h  A 
atuh,  for  respondent. 

Lton,  J.,  ia/t$r  ttatlng  the  facts  as 
o&oes.)  We  have  before  us  two  appeals  in 
each  of  three  acUons,  but  thm  may  all  be 
conrenipntly  considered  and  disposed  of  in 
cm  opinion. 

I.  The  appeate.from  the  Judgments  will 
Aist  be  determined. 

1.  Neither  of  the  ai^lants  Decker,  Du- 
Tall,  nor  Qrimmer  made  any  appearance  in 
the  dreait  court  In  any  of  the  actions  before 
lodgment.  It  is  now  maintained  on  th^r 
beliHlf  that,  in  two  of  the  actions,  there  Is 
no  sufficient  proof  oi  service  of  the  summons 
on  either  of  them  to  give  the  court  jorisdic. 
tion  to  render  a  judgment  agninst  them.  The 
service  In  each  of  these  two  cases  was  made 
by  a  person  other  than  the  sheriff,  and  the 
alleged  defect  in  such  proof  thereof  Is,  it  fails 
to  show  that  the  perscm  making  the  service 
*knew  the  person  served  to  be  the  defendant 
nentioned  In  the  summons,**  as  required  by 
aecUon  2642.  Bev.  St. 

In  one  of  these  cases  (the  Jonas  Case)  the 
affidavit  of  service  upon  the  mortgagor 
Schleiss  and  the  three  appellants  states  that 
those  defendants  are  all  **peisoDally  known 
to  him. "  (the  aillant  who  made  such  service,) 
"and  are  the  Identical  persona  named  in  said 
aammons  as  defendants  tlierein."  This  stnte- 
ment  is  equivalent  to  saying  "that  he  knew 
the  persons  served  to  be  tlie defendants  men- 
tioned In  the  summons."  If  there  Is  any 
substantial  difference  between  the  expres- 
sions, **I  know  him,  and  he  Is  the  defendant 
named  In  the  summons,"  and  "1  know  him 
to  be  the  defendant  mentioned  (n  the  sum- 
mons," we  are  quite  unable  to  perceive  it. 
Orantler  v.  Kosecrance,  27  Wis.  488,  is  not 
authority  to  the  contrary.  In  that  case  the 
affidavit  of  the  pnson  serving  the  summons 


stated  that  the  affiant  "served  the  witliin 
summons  on  'Martin  Rosecrance,  to  him 
known  as  the  defendant  therein  named,"  etc. 
That  Is  no  more  than  saying,  "i  believe  or 
suppose  him  to  be  the  defendant."  and  falls 
far  short  of  the  pmitive  statement,  "I  know 
him  to  be  the  defendant,"  required  by  the 
statute.  We  must  hold  the  proof  of  service 
sufficient  In  the  Jonas  Case. 

In  the  other  case  (that  of  the  fire  Insurance 
company)  the  proof  of  service  of  the  sum- 
mons on  appellants  Is  defective  in  the  partic- 
ular claimed.  The  required  statement  that 
the  affiant  knew  the  persons  served  to  be  the 
defendants  mentioned  in  the  summons  ia 
entirely  omitted  therefrom.  This  omission 
would  be  fatal  to  the  judgment  in  that  case 
were  It  not  for  the  facts  that,  before  taking 
such  appeal  from  the  Judgment,  the  attorneys 
for  the  appellants  served  upon  the  attorney 
for  plaintiff  a  general  notice  of  retainer,  and 
a  demand  that  aubsequent  papers  in  the  ac- 
tion be  served  upon  them,  and  filed  such  no- 
tice with  the  derk  at  the  same  time  the  no- 
tice of  appeal  was  served  on  him,  to-wit. 
May  28,  1889.  at  2:S0  F.X.;  and  that,  pursu- 
ant to  such  notice  and  demand,  such  attorn 
neys  were  duly  served  with  Uie  order  to  show 
cause  why  the  Judgment  should  not  be  modl- 
Qed,  and  the  affidavit  upon  which  the  order 
was  issued,  and  appeared  and  contested  the 
motion  on  the  merits,  without  diumin);  any 
right  or  benefit  founded  on  the  defect  in  the 
proof  of  service  of  the  summons,  or  making 
any  suggestion,  so  far  as  appears*  that  such 
d«ect  existed.  We  bold  that  the  foregoing 
proceedings  on  the  part  of  tlie  appellants  con- 
stituted a  general  appearance  by  them  in  the 
action,  and  gave  tlie  eunrt  Jurisdiction  of 
their  persons.  It  is  immaterial  that  such  ap- 
pearance was  made  after  judgment.  This 
court  has  repeatedly  held  that  the  effect  of  it 
is  to  cure  defective  serrloe,  or  proof  of  serv* 
Ice.  of  the  summons,  and  make  the  Judgment 
valid,  which  otherwiee  would  have  been  void. 
Orantier  v,  Rosecrance,  supra,  and  cases 
there dted;  Anderson  v.  Cobum,  27  Wis.  558; 
Alderson  v.  White,  82  Wis.  808;  Gray  t. 
Gates,  87  Wis.  614.  It  Is  also  a  conclusive 
inference  from  the  above  cases  that  an  appeal 
from  a  Judgment  biings  up  idl  proceedings 
In  the  action  subsequent  to  the  judgment, 
and  prior  to  making  the  return  to  the  appeal, 
which  affects  the  judgment  in  any  manner. 
Such  proceedings  are  not  brought  up  for  re- 
versal or  affirmance,  or  for  review,  but  that 
the  appellate  court  may  know  whether  any- 
thing has  transpired  In  the  case,  after  judg- 
ment, which  will  affect  the  ..et:;rminiition  of 
the  appeal.  We  conclude,  therefore,  that 
neither  of  the  judgments  oujtht  to  be  reversed 
because  of  any  defect  in  the  proof  of  service 
of  ttte  summons  upon  the  appellants,  or  any 
necessary  party  to  the  action. 

2.  No  objection  is  made  to  either  judgment 
on  the  merits,  except  that  each  awanied  too 
high  a  rate  of  Interest.  Theobjection  Is  well 
taken,  and  that  portion  of  each  judgment,  as 
originally  entered.  Is  erroneous,  and  must  be 
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nrened.  wbfle  the  tesldae  of  the  judgment 
will  be  affirmed.  But  such  reversal  ia  merely 
formal,  affecting  nnly  the  question  of  costs, 
because,  as  we  shall  presenUysee,  each  judg- 
ment was  regularly  corrected  in  that  particu- 
lar, and  the  error  expunged  therefrom,  while 
the  record  remained  in  tlie  circuit  court. 
State  T.  Detafleld.  69  Wis.  264. 34  K.  W.  Rep. 
123;  Kelly  v.  BaUway  Co.,  70  Wis.  835,  35 
N.  W.  Bep.  538. 

Tlie  question  baa  been  saffgeated  whether 
the  appeal  fs  from  the  whole  judgment,  or 
onlyfrom  that  portion  which  awards  interest 
thereon  at  10  per  cent  The  notice  of  appeal 
in  each  case  specifies  that  it  is  taken  **froffl 
the  judgment,  (dracriblnx  it.)  and  from  that 
part  thereof  which  adjudges  that  said  plain- 
tiff recover  interest  on  sidd  judgment,  from 
the  time  of  the  rendition  thereof,  at  the  rate 
of  ten  per  cent,  per  annum. "  CUearly  the  ap- 
peal la  from  the  whole  judgment.  This  view 
is  emphasized  by  an  averment  in  an  affidavit 
of  counsel  for  appellants  read  on  the  hear* 
log  of  and  in  opposition  to  a  moUon  to  this 
court  for  leave  to  file  amended  proof  of  serv- 
ice of  the  summons.  The  averment  Is  "that 
Bald  appeal  was  taken  for  the  purpose  of  ob> 
talninga  reversal  of  the  judgment  upon  such 
errors  as  might  appear  on  the  face  ctf  the  rec- 
ord." 

II.  It  only  remains  to  determine  the  ap- 
peals from  the  orders  modifying  the  judg- 
ments. A  party  who  has  recovered  judg- 
ment against  another  may,  atany  time,  remit 
any  portion  thereof.  It  requires  no  order  of 
the  court  allowing  him  to  do  so.  The  plaintiff 
in  each  of  these  cases  could  have  remitted  the 
excess  of  interest  in  the  manner  pointed  out 
in  Duffy  V.  Hlckey.  68  Wis.  380.  32  N.  W. 
Bep.  54.  and  Killops  v.  Stephens.  73  Wia.  Ill, 
40  N.  W.  Bep.  t}52;  that  is,  by  filing  with 
tbe  clerk  a  remission  of  the  Illegal  Interest 
awarded  fn  the  judgment,  and  giving  notice 
thereof  to  the  defendants.  The  plaintiff  pur- 
sued another  course  to  accomplish  the  same 
result.  He  applied  to  the  court  for  a  modl- 
flcatiOQ  of  the  judgment  in  that  belialf.  and 
gave  notice  of  his  motion  to  tbe  defendants. 
No  such  notice  was  necessary.  It  was  entirely 
competent  for  tbe  court  to  m»ke  tlie  order 
at  any  time,  and  on  an  ex  parte  application. 
Tlie  whole  proceeding,  except  the  awarding 
of  costs  agaiust  appellants,  amounts  only 
to  a  remission  of  the  excess  of  interest,  and 
the  methods  by  whicti  it  was  accomplished  are 
of  no  importance.  Hence  all  the  objections 
and  exceptions  taken  to  the  order  (and  there 
are  raiiny  of  them)  are  entirely  Immaterial. 
There  Is,  however,  one  valid  exception  to  the 
orders  appealed  from.  Each  of  them  requires 
tbe  appellants  either  to  dismiss  their  appeal 
from  the  judgment  or  pay  ftlO  costs  of  mo- 
tion. The  orders  were  made  as  a  favor  to  the 
plnintiff,  and  the  appellants  had  the  undoubt- 
ed right,  after  liaving  been  served  with  notice 
of  the  motion  tbereror.  to  appear  and  oppose 
them.  The  fact  that  tliey  did  so  oppose  Ihem 
does  not  justify  the  Impoailron  ot  ousts  upon 
them  inaucbacaae.  We  think  the  court  ex* 
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ceeded  the  limits  ot  sound  legal  discretion 
when  it  imposed  costs  of  these  motions  upoD 
the  appellants.  It  msults,  from  wlut  has  been 
said,  that  In  each  of  the  three  caaea  the  judg- 
ment must  be  reversed  as  to  the  mteesB  of  iiH 
terost  awarded,  and  aflirmed  as  to  the  residue; 
and  that  tbe  portion  of  theorder  modifying  th« 
judgment,  which  Imposea  costs  upon  tbe  ap- 
pellants unless  theydismlsstfaeirappeal  from 
the  judgment,  must  be  reversed,  and  the 
residue  ot  the  order  affirmed.  No  eosta  ara 
awarded  to  either  party,  on  either  appeal,  ex- 
cept the  appellants  must  pay  the  cleA'a  fen 
on  the  appeals  from  the  judgments,  and  the 
plaintiff  most  pay  tbe  derk'a  feea  on  the  ap- 
peals from  tbe  orders. 


T.  T.  Hatdook  Oabsxaob  Go.  «.  Fisr. 
(Supreme  Omat  of  Wtaeonutn.  Oob  U,  1880.) 
AssiQHianiTVOBBxinEnTorCaaDnoBS— MAaaiiD 

WOMBM. 

The  Wlicoasln  statate*  ftQthortiliig  married 
women  to  bold,  use,  sell,  and  dispose  of  real  and 
persoQal  property,  and  to  enra^  ia  trade  and  bu»- 
iness,  ana  securing  to  them  uielr  Indiridual  earn- 
ings, do  not  authoriie  a  married  woman,  who  Is  a 
practicing  lawyer,  to  bind  herself  by  executtnff,  as 
an  assignee  tor  benefit  of  creditors,  the  bona  re- 
quired oy  law,  and  the  assignment  to  her  Is  void.' 

Appeal  from  cireait  oonrt.  Fond  dn  Lac 
county. 

Bdumrd  W.  Phtips,  for  i^ipeUant.  JTote 

Pier,  pro  «. 

Tatlor,  J.  On  the  20th  of  January. 
1888,  the  appellant  commenced  an  action  oo 
a  promissory  note  of  Bartell  Bros.,  a  Arm 
consisting  of  J.  M.  BarteU  and  P.  G.  Bartell. 
Judgment  was  obtained,  in  said  action, 
against  the  said  Bartelh>,  for  the  sum  of 
•823.17.  At  the  time  said  action  was  com- 
menced, the  appellant  also  commenced  a 
garnishee  action  against  the  respondent* 
claiming  that  she  hi^  property  or  money  in 
her  hands  belonging  to  said  Bartell  Bros.,  or 
to  one  of  them.  The  respondent  answered 
in  said  garnisliee  action,  and  denied  any  In- 
debtedness to  the  said  Bartell  Bros.,  or  to 
either  of  them,  and  also  denied  that  she  had 
in  her  possession,  or  under  her  control,  any^ 
real  estate,  pei-sonal  prctperty,  effects  or  cred- 
its of  any  description,  belonging  to  the  said 
defendants,  the  Bartells,  or  to  either  of  them; 
and  she  further  answered  that  P.  G.  Bartell 
was  doing  business  as  a  dealer  in  sewing- 
machines,  ete.,  and  that  on  December  22» 
1887,  the  said  P.  0.  Bartell  made  an  assign- 
ment to  her  as  assignee  for  the  benefit  of  bia 
creditors,  setting  out  at  lenglb  such  assign- 
ment, and  that  by  virtue  of  such  assignment 
site  had  taken  possession  of  tbe  property 
of  the  said  P.  G.  Bartell,  and  was  so  in  tbe 
possession  at  the  time  tbe  garuU.iee  sum- 


>  Concerning  tbe  power  of  married  women  to 
contract  under  the  various  "married  women's 
acts, »  see  Witters  v.  Sowlea,  88  Fed.  Rep.  TOO: 
Flaum  T.  Waliaoe,  (N.  C.)  9  8.  B.  Rep.  067,  and 
note;  LltUefleldv. Dingwall,  <Mloh.)  W. Baph 
88,  and  note;  BuUockv.Tano,  (Ala.)  fl  South. 


Digitized  by 


Wis.) 


T.  T.  HAXSOGE  CARBIAOE  GO.  v.  FIEfi. 


603 


moM  was  servecl  on  her.  Upon  this  uiswer 
iA  the  garnishee  the  appellant  took  issue. 
The  issue  between  the  appellant  and  the  garn- 
nishee  was  tried  by  the  court  and  a  jury. 
Upon  the  tritil  lu  the  circuit  court.  It  appeared 
that  the  respondent  bad  property  in  her  hands, 
at  the  time  the  garnishee  action  was  com- 
menced, appraised  at  02.870.82;  book-ac- 
counts.  9617A9.  Tliat  $739.36  of  this  prop- 
erty was  taken  from  her  possession  upon  chat- 
tel mortgages  existing  un  it  at  the  date  of  the 
assignment;  and  $310  were  goods  held  on 
commission,  which  were  alao  taken  from  her 
possession.  Tlie  balance  of  the  goods  were 
sold  by  her,  and  that  she  realized  from  the 
goods  sold  and  amounts  collected  the  sum  of 
$606.04.  It  also  appeared  that  nearly  all  the 
property  that  came  to  the  hands  of  the  re- 
spondent was  goods  which  belonged  to  the  firm 
of  Bartell  Sroe.  at  the  time  the  note  was  gi  ven 
apon  which  the  action  against  Bartell  Bros, 
was  brought.  The  appellant  contended,  on 
the  trial  In  the  circuit  court,  that  the  awign-  \ 
meat  was  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of 
Barteil  Bros.,  and  was  therefore  void;  and 
it  was  also  contended  tliat  tlie  assignment 
was  void  in  law,  for  the  reason  tliat  the  as- 
signee, at  the  time  the  assignment  was  made 
to  her,  was,  and  still  is.  a  married  woman. 
After  hearing  all  tlie  evidence,  the  learned 
circuit  Judge  nonsuited  tbeplalntiCt.  and  ren- 
dered judgment  against  it  for  costs.  From 
this  Judgment  the  plaintiff  appealed  to  this 
court,  and  seeks  a  reversal  of  the  Juilgment 
of  the  circuit  court  upon  the  two  grounds 
taken  on  the  trial:  FiT»t,  that  the  evidence 
shows  that  the  assignment  was  fraudulent 
and  void,  because  made  to  hinder,  delay,  and 
defraud  tiie  creditors  of  the  assignor;  and, 
seooncf,  that  It  was  void  In  hiw,  iMcause  the 
assignee  was  at  the  date  of  the  assignment, 
and  still  is,  a  married  woman. 

As  we  have  cuncluded  that  a  married  wo- 
man cannot  lawfully  be  an  assignee  of  a 
debtor  under  an  assignroent  made  for  the 
benefit  of  his  creditors  under  our  statute,  we 
do  not  feel  called  upon  to  express  an  opin  ton  as 
to  wli^her  the  learned  circuit  Judge  waajusti- 
*fied  in  nonsuiting  the  plaintiff  on  the  ques- 
tion as  to  whether  the  assignment  was  void 
because  made  to  hinder,  etc..  the  creditora  of 
the  assignor.  It  was  shown  on  the  trial  that 
the  assignee  was  possessed  of  a'seiwrate  estate 
ol  her  own,  that  she  was  an  attorney  at  law, 
and  that  she  had  done  business  on  ber  own  ac- 
count for  several  years  before  this  assignment 
was  made.  It  is  contended  by  the  Ivarned 
counsel  for  the  appellant  that  the  statute 
under  which  this  assignment  was  made,  evi- 
dently contemplates  that  the  assignee  stiall  be 
a  person  who  can  bind  himself  or  herself  by 
bis  or  iier  personal  bond,  and  that  a  person 
who  is  incapable  of  binding  himself  or  hers«tf 
by  a  personal  obligation  or  bond  Is  disquali- 
fied to  act  as  assignee;  that  an  assignment, 
therefore,  to  a  minor  or  an  insane  person 
would  be  void ;  that  it  is  equally  clear  that  a 
married  woman  cannot  lawfully  be  appointed 


asdgnee,  under  the  statute,  unless  she  can 
bind  herself  and  her  property  by  the  execu- 
tion of  tlie  personiU  bond  required  by  such 
statute^  We  think  It  very  ^ear  that  our 
statute  regulating  assignments  contemplates 
that  the  assignee  must  be  a  person  who  Is 
competent  to  bind  himself  or  herself  by  a 
personal  obligation  such  as  is  required  by  the 
law  to  be  given  by  the  assignee.  The  main 
object  of  the  statute  was  to  so  regulate  as- 
signments as  to  protect  the  interests  of  the 
creditors.  Under  the  common  law,  and  be- 
fore tlie  legislature  intervened  to  regulate 
assignments,  the  crying  evil  of  assignments 
was  that  no  interest  was  secured  or  protected 
except  that  of  the  assignor.  ■  Under  the  pres- 
ent statute,  the  assignee  is  required  to  give 
a  pei-sonal  bond;  and  it  certainly  contemplates 
that  when  the  bond  is  given  by  the  assignee, 
he  or  she  shall  be  bound  by  such  bond.  Tha 
material  inquiiry  is  whether  amarrled  woman 
can  bind  herself  by  a  personal  bond,  given 
in  an  assignment  proceeding  under  the  stat- 
ute. On  the  part  of  the  learned  counsel  for 
the  respondent,  it  U  contended  that  stie  can 
so  bind  herself.  It  ia  unnecessary  to  cite 
authorities  to  support  the  proposition  that  a 
married  woman  could  not,  under  the  rules  ctf 
the  common  law,  bind  herself  by  such  bond. 
Is  there  anything  in  our  statute  that  has 
given  a  married  woman  Uie  privilege  of  as- 
suming this  responsibility,  and  subjected  her 
to  respunsibllities  against  which  the  common 
taw  protected  her?  The  immunity  wliicb  the 
common  law  gave  to  tlie  married  woman  of 
not  being  bonnd  by  her  personal  oliligatlons 
was  rattier  in  the  nature  of  a  privilege  and 
protection  than  of  adisability,  and  this  court, 
as  well  as  all  others,  in  giving  construction 
to  statutes  wliich  are  intended  to  remove  the 
disabilities  of  married  women,  has  been  care- 
ful not  to  construe  them  so  as  to  remove  the 
protection  which  the  common  law  afforded; 
and  it  has  only  held  that  personal  contracts 
shall  bind  the  married  woman  wiien  they  re- 
late to,  and  are  necessary  to  protect  her  In 
the  enjoyment  of,  the  benefits  of  the  enabling 
statutes.  These  statutes  having  given  tlie 
married  woman  the  right  to  hold,  use,  sell, 
and  dispose  of  real  and  personal  property  as 
though  she  were  single,  the  court  holds  that 
stie  may  bind  herself  by  peraonal  contracts 
in  regard  to  such  property.  So  she,  having 
the  power  to  engage  in  trade  and  business, 
may  bind  herself  in  respect  to  such  trade  and 
business.  Conway  v.  Smith,  13  Wis.  125; 
Leonard  t.  Rogan.  20  Wis.  540;  Beard  v, 
Dedolph,  29  AVis.  136;  Meyers  v.  Bahte,  46 
Wis.  655,  653,  1  N.  W.  Bop,  353;  Dayton  v. 
Walsh,  47  Wis.  113,  2  N.  W.  Rep.  65; 
Cramer  v.  Hanaford,  63  Wis.  86,  10  K,  W. 
Rep.  15;  Bouck  v.  £nos,  61  Wis.  660.  21 
W.  Rep.  825;  Krouskop  v.  Shontz.  51  Wis. 
204.  8  N.  W.  Rep.  241;  Honghton  v.  Mil- 
burn,  54  Wis.  554,  12  N.  W.  Rep.  23,  and 
11  N.  W.  Rep.  517;Brickley  v.  Walker,  68 
Wis.  563,  32  K.  W.  Kep.  773.  Ttieae  cases 
Illustrate  tlie  extent  to  which  this  court  has 
goue  in  holding  the  married  woman  liablo 
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tipon  her  personal  contracts;  bnt  an  examina- 
tion of  them  will  show  that  the  contracts  hy 
vhlch  she  was  held  personally  bound  were 
all  such  as  related  to  her  indlvidnal  property, 
or  to  her  earnings,  or  her  lawful  business 
transactions.  Previous  to  the  statute  wliich 
gave  her  the  rlftht  to  her  earnings,  she  could 
not  be  held  liable  in  an  action  at  law  in 
lelation  to  matters  which  concerned  her  sep- 
arate business.  SeeToddT.Iiee,15  Wi8.365; 
Heyers  t.  Bahle,  46  Wis.  655,  658,  I  N.  W. 
Bi^.  353.  The  married  woman  in  this  state  is 
ttlll  protected  bT  the  rules  of  the  common  law 
in  all  transactions  which  do  not. relate  to  her 
separate  estate,  her  separate  trade  or  business, 
or  to  contracts  relating  to'  her  personal  serv- 
ices. Her  liability  upon  a  bond,  note,  or  other 
contnict  which  is  not  given  or  made  by  her  in 
relation  to  the  matters  above  stated,  must  be 
determined  by  the  rules  of  the  common  law. 
Kavanagb  t.  O'Neill*  53  Wis.  101-105.  10 
2^.  W.  Kep.  869;  Pt>teecb  r.  Hambnch,  48 
Wis.  443-449.  4  N.  W.  Bep.  565;  ElUott  v. 
Feirsol.  1  Pet.  328;  Sunk  v.  Partee.  99  U.  S. 
825-330;  Gosman  v.  Crtiger.  69  K.  Y.  87; 
Morse  v.  Toppan.  8  Gray,  411;  Norton  v. 
Header,  4  Sawy.  620-624;  Caldwell  v.  Wal- 
ters, 18  Pa.  at.  79;  Dorrance  t.  Scott,  8 
Whart.  313.  That  this  rule  extends  to  of- 
ficial, judicial,  or  other  bonds,  when  sucii 
bonds  are  not  executed,  in  procfedings  relat- 
ing to  her  separate  estate,  is  also  wdl  estab- 
lished. Harris,  iii  his  work  Contracts  of 
Married  Women,  §  299,  says:  "Generally, 
where  her  separate  property  is  involved  in 
litigation,  and  it  becomes  necessary,  under 
the  law  or  rules  of  the  court,  to  execute  ju- 
dicial bonds,  such  as  injunction  bonds,  re- 
plevin bonds,  attachment  trands.  appeal-bonds, 
bonds  for  cost,  and  the  liic^.  the  power  will 
be  implied  as  a  necessary  incident  to  the  pro- 
tection or  preservation  of  her  separate  estate. 
Except  for  such  purposes,  she  cannot  gener- 
ally execute  a  bond." 

Willie  11  is  admitted  that  the  law  is  as 
above  statt^,  it  is,  however,  insisted — First, 
that  at  common  law  a  married  woman  could 
act  as  trustee;  and,  itecond,  that  under  our 
statute  she  is  antliorlzed  to  act  in  tlie  capac- 
ity of  a  trustee,  and,  as  a  necessary  incident 
to  her  riglit  to  act  as  trustee,  she  can  bind 
herself  by  executing  the  bond  required  bylaw 
to  qualify  her  to  act  as  such  trustee.  We 
think  the  authorities  are  clear  that  at  com- 
mon law  a  married  woman  was  not  a  com- 
petent trustee  in  any  case  in  which  the  law 
required,  as  a  prerequisite  to  the  i>ower  to  act 
as  trustee,  tlie  execution  by  the  trustee  of  a 
personal  bond  for  the  faithful  execution  of 
such  trust.  Ferry  in  his  work  on  Trusts,  (3d 
Ed.)  §  50.  says:  "Another  inconvenience 
arises  In  probate  and  other  trusts  where  the 
trustee  may  be  required  to  give  bonds  for  the 
faithfuladministrationof  thetrust.  •  *  « 
A  married  woman  can  enter  into  contracts 
only  in  relation  to  her  sole  and  separate  es- 
tate; and  how  far  she  can  bind  herself  or  her 
estate  by  a  bond  to  execute  a  trust  in  prop- 
erty, tlie  benedcial  interests  in  which  trelong 


to  another,  would  always  be  a  perpl«ting 
question,  although  tlie  sureties  in  such  a 
bond  might  be  liable."  Again.in  aectlonfil, 
he  says:  Courts  "will  not  appoint  married 
women  to  snob  offices."  (meaning  trusts 
where  the  trustee  is  required  to  give  a  per- 
sonal bond  for  the  faitlifal  execution  of  the 
trust.)  That  this  rule  of  not  permitting  a 
married  woman  to  be  a  trustee  in  cases  where 
by  law  It  became  necessary  tor  the  trustee  to 
give  a  personal  bond  to  seeure  the  faithful 
performance  of  the  trust  was  the  eatabllahed 
policy  of  this  state,  wevioos  to  the  enact- 
ment of  chapter  68.  Laws  1889,  Is  clearly 
shown  by  the  fact  that  a  married  woman  was 
not  permitted  to  act  as  an  executrix  or  ad- 
ministratrix, nor  to  act  as  a  guardian  of  mi- 
nors, except  of  her  own  children.  Seetiona 
3802.  8992.  Ber.  St.  1878.  It  is  true  that 
this  disabill^  was  removed  by  said  itfiapter 
68,  Laws  1889;  but  such  removal  of  disabil- 
ity cannot  validate  an  appointment  which 
was  made  in  violation  of  the  law  as  It  was 
at  the  time  of  such  appointment.  Thesesec* 
tions  of  the  Bevised  Statutes  of  1878  were 
clearly  notsuppoaed  to  be  in  conflict  with  the 
law  r^nlatlng  the  rights  of  married  women 
which  appear  in  a  previous  chapter;  and,  if 
they  are  in  conflict,  still,  as  to  tliose  particu- 
lars, the  sections  alwve  quoted  must  prevail. 
See  subdivision  14,  §  4972,  Bpv.  St.,  as  to  the 
construction  of  statutes.  It  is  cbiimed  that 
these  sections  are  not  to  be  considered  as  a 
statutory  declaration  of  the  disabilities  of  a 
married  woman,  but  as  limitations  of  her 
rights  in  certain  specified  cases,  and.  conse- 
quently, that  there  can  be  no  fair  deduction 
drawn  from  this  legislation;  that  It  was  in- 
tendeil  to  prevent  a  married  woman  from 
perrorming  the  duties  of  a  trustee  In  other 
cases,  although,  in  such  other  cases,  it  be- 
came necessary  for  her  to  givo  a  personal 
bond  in  order  to  be  appointed.  This  conten- 
tion would  have  great  force  if  either  by  the 
statutes  regulating  the  rii'hts  of  married  wo- 
men, or  by  the  common  law,  it  could  be 
fairly  held  that  she  waa  legally  authorized  to 
take  upon  lierself  the  performance  of  a  trust 
which  required  from  her  the  execution  of  a 
personal  twnd.  We  have  seen,  from  what  is 
stated  above,  that  she  was  not  considered  by 
the  courts  competent  to  take  upon  herself  the 
execution  of  a  trust,  when  by  law  no  one 
could  be  trustee  without  giving  a  personal 
obligation  for  the  faithful  execution  of  such 
trust,  and  that  tlie  courts  would  refuse  to 
appoint  her,  in  such  case,  when  the  appoint- 
ment  was  to  be  made  by  a  court. 

The  othtT  argument  in  favor  of  her  power 
is  that  the  statutes  regulating  the  rights  of 
married  women,  by  a  just  construction,  give 
her  the  right  to  become  such  trustee,  and  con- 
sequently the  right  to  biud  herself  personally 
by  giving  the  bond  required  by  law.  It  is 
claimed  that  such  power  Is  conferred  by  sec- 
tions 2348,  2345,  Rev.  St.  1878,  which  se- 
cures to  tiie  married  woman  her  individual 
earnings.  It  is  said  that  securing  to  her  her 
individual  earnings  necessarily  implies  a  right 
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on  hw  part  to  enter  Into  bnslneu  from  which 
Blie  may  derive  ettrnings;  and  that  such  con- 
struction of  the  statute  has  been  approved  bj 
this  court  See  Btlckley  t.  Walker,  68  Wis. 
£63-671,  672,  82  N.  W.  Rep.  778.  and  cases 
cited  in  the  opinion.  Although  this  court 
has  shown  a  disposition  to  give  a  liberal  con- 
strootlon  to  the  provisions  of  the  statute 
which  remove  the  burdens  whleh  the  com- 
mon law  imposed  upon  married  women, 
there  has  been  no  disposition  to  so  construe 
the  law  as  to  take  away  the  protection  which 
such  law  gave  to  her  In  relieving  her  from 
liability  on  her  personal  oontraots;  rad  It  is 
only  when  the  removHl  of  such  protection 
as  to  her  personal  liability  upon  her  contracts 
becomes  necessary  to  the  full  enjoyment  of 
her  rights  under  the  statute  that  she  has  been 
held  capable  of  binding  hemelf  by  a  personal 
contract.  See  cases  above  cited.  The  stat- 
ute which  secures  to  a  married  woman  her 
Individual  earnings,  and  which,  by  a  most 
liberal  construction,  authorizes  her  to  engage 
In  the  oniinary  puisnits  from  which  earn- 
ings may  be  derived,  cannot,  we  think,  be 
fairly  construed  to  authorize  her  to  assume 
the  execution  of  offlclHl  trusts,  when  the  law 
requires  that  the  person  assuming  such  trusts 
sliall  execute  a  peraonal  bond  to  secure  the 
faithful  performance  thereof.  Such  con- 
atruction  would,  as  we  tbink,  be  detrimental 
to  her  interests,  rather  than  benedclal  to 
them,  and  would  subject  her  to  burdens  and 
liabilities  against  which  she  was  protected  by 
the  common  law.  If  chapter  68.  Laws  lUfj9, 
makes  a  married  woman  competent  to  as- 
sume the  execution  of  every  trust,  and  there- 
fore, by  implication,  makes  her  comtwtent  to 
bind  herseli  by  the  execution  of  any  bond  re- 
quired by  law  to  be  executed  by  the  trustee, 
it  might  be  urged  with  considerable  force 
that  the  enactment  of  said  chapter  was  an- 
other legislative  deolaration  that  such  right 
to  act  aa  trustee  did  not  exist  in  this  state 
under  the  laws  theretttfore  in  force. 

In  view  of  all  the  laws  in  force  in  this 
state  regulating  the  rights  of  married  women 
at  the  time  the  respondent  undertook  to  as- 
sume the  duties  of  assignee  of  the  said  P.  0. 
Bartell,  we  are  oonstr^ned  to  hold  that  the 
bond  executed  by  her  was  void,  so  far  as  she 
was  concerned,  and  that  in  consequence 
thereof  the  assignment  was  void,  and  that 
slw  must  reepond  to  the  appellant  for  the 
money  and  property  In  her  hands  belonging 
to  the  said  P.  C.  kartell,  or  to  the  said  0rm 
of  Bartell  Bros.,  at  the  time  of  the  service  of 
thegarnisheeaummonsupon  her.  Of  course, 
she  will  not  be  held  liable  for  property  which 
she  received  as  such  assignee,  and  which  was 
taken  from  her  possession  by  title  paramount 
to  tbe  title  of  the  skid  Bartetls,  or  either  of 
them.  Whether  she  should  be  held  liable  be- 
yond the  amount  she  has  received  upon  the 
Bale  of  said  property  must  depend  upon  her 
good  faftb  in  maklngsuchsale.  Thismatter. 
we  tbink,  should  be  adjusted  by  the  circuit 
court.  Tbe  Judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  to  the 


drcnlt  court  to  enter  Judgment  as  indicated 
In  this  opinion.  The  court  may.  if  it  is 
deemed  necessary,  take  f  nrUier  testimony  as 
to  the  amount  of  money  or  property  in  the 
hands  of  the  respondent  subject  to  garnish- 
ment by  the  phUntifl. 


Adlbr  o.  Mbndelson. 

(Supreme  Court  of  WUconHru  Oct  15, 1889.) 
Landlord  ash  TcyxnT— Holding  Ovaa. 
The  lessee's  household  goods,  ready  for  re- 
moval,  remained  upon  tbe  premises  for  three  days 
after  the  ezplratloa  of  the  lease;  the  lessor  being 
abeeot  froiu  home,  and  hU  agent  refusing  to  ae* 
oept  the  key  of  tbe  bouse  and  tbe  reot  due.  Upon 
lessor's  return,  the  key  was  promptly  surrendered 
to  blm,  the  goods  having  been  removed  theretofore. 
Held,  that  lessee  could  not  be  treated  as  a  tenaot 
holding  over,  nader  the  terms  o(  the  lease. 

Appeal  from  superior  oonrt,  Milwaukee 

county. 

A(AioDl7  David  Adier  against  Morris  Men- 
delson  to  recover  rent.  There  was  a  judg- 
ment  for  defendant,  and  plBintiff  appeals. 

Bmith  A  -BosendaJs,  for  appellant.  A,  0, 
WtSuorU  for  respondent. 

Tatlor,  J.  This  is  an  action  bronght  1^ 
the  appellant  to  recover  of  the  respondent 
rent  for  the  premises  described  In  the  com- 
plaint, which  is  alleged  to  have  accrued  after 
the  1st  day  of  May,  188tj.  The  evidence 
shows  that  tbe  premisea  "had  been  occupied 
by  ttie  respondent,  as  the  tenant  of  the  ap- 
pellant, under  a  written  lease  for  6ve  years, 
commencing  on  the  1st  of  May,  1883,  and 
ending  on  tbe  1st  of  May.  1888.  The  appel- 
lant claims  to  recover  for  the  rent  after  the 
1st  of  May,  1888,  on  the  ground  that  tbe  re- 
spondent did  not  deliver  up  the  possession  of 
said  premises  to  the  plaintiff  at  tiie  expiration 
of  the  terra  of  said  lease,  and  that  the  appel- 
lant elected  to  hold  the  respondent  as  tenant 
of  said  premises  f  lom  year  to  year,  upon  the 
terms  of  said  lease.  Tlie  defendant  denied 
any  holdins  over  of  the  luased  premisea  after 
the  expiration  of  his  lease.  The  material  ev- 
idence  of  the  respective  parties  given  on  the 
trial  may  be  brieily  stated  as  follows:  Tlio 
plaintitt  testitled  that  he  was  at  the  house  oc- 
cupied by  the  defendant  as  his  t^ant  on  the 
28th  of  April,  1888.  That  the  defendant's 
wife  was  tliere.  She  said  she  did  not  know 
whether  they  intended  to  take  the  place  for 
another  year;  that  she  expected  a  letter  from 
her  husband,  who  was  at  tbe  Sault  Ste.  Marie 
on  business.  **X  told  her  that  I  must  leave 
town  that  afternoon,  and  wished  to  know  one 
way  or  the  other;  that,  if  they  should  not 
want  to  stay,  they  must  let  my  folks  in  the 
store  know  a  day  or  two  before  tbe  1st  of 
May.  She  said  she  would  let  us  know  by 
next  Monday,  the  80tb  of  April.  I  left  town 
that  afternoon,  and  did  not  return  until  the 
7th  of  May. "  The  defendant's  wife  testided 
that,  when  tbe  plaintiff  was  at  the  house  on 
tbe  28th  of  April,  she  said,  "My  husband  will 
be  home  to-night  or  Sunday  morning,"  and 
she  asked,  "Where  shall  I  leave  the  key?" 
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He  replied,  "Wlieo  yonr husband  cornea badE, 
Bend  the  key  to  the  store."  "I  told  bim  that 
we  should  go.  *  *  *  '  I  leave  the  house 
on  the  1st  of  May/  "  The  defendant  testi- 
fied that  on  the  Sd  or  4th  of  FebruHrr,  before 
the  1st  of  May,  1888,  he  told  the  plaintiff 
that  he  was  going  to  Sault  Ste.  Marie  to  com* 
mence  business;  that  be  was  going  to  move 
there,  and  that  the  house  would  be  at  his  dis- 
posal from  the  1st  of  May,  when  his  lease  ex- 
pired; and  that  the  plaintiff  then  put  up  a 
sign  on  the  house  that  the  same  was  to  let. 
This  sign  remained  on  the  house  on  the  1st  of 
May  and  afterwards.  He  farther  testitted 
that  all  Ills  goods  were  packed  ready  to  remove 
on  the  29th  of  April,  and  tliat  they  were  re- 
moved from  the  bouse  on  tlie  3d  and  4th  days 
of  May.  That  on  the  30th  of  April,  which 
was  Monday,  be  went  to  the  plaintiff's  store, 
and  offered  to  pay  the  rent  to  the  assistant 
book-keeper,  and  he  told  blm  that  Mr.  Adler 
had  left,  and  that  be  bad  better  give  the 
money  to  Oberndorfer.  He  was  not  at  the 
time  in  the  store.  "I  came  round  again  in 
the  afternoon*  and  told  Mr.  Oberndorfer, 

*  Here  Is  the  key,  and  here  is  the  rent; '  that 
they  can  rent  the  liouse.  *  I  am  moving  now.* 
He  declined  to  take  the  key  or  rent,  and  said, 
'  You  better  wait  until  Mr.  Adler  comes 
home.'  Oberndorfer  was  the  book-keeper. 
I  had  paid  bim  rent  before,-— large  sums. 
When  Mr.  Adler  came  home,  on  tlie  6th  or 
7tb  of  May,  I  went  down  in  the  morning, 
and  says,  *Here.  Mr.  Adler.  there  is  the 
check,  and  there  is  the  key. '   Mr.  Adler  says, 

*  Well,  tliat  will  be  a  bard  thing  for  me  to  rent 
the  house.'  I  says,  <1  can't  help  it.*  "  The 
defendant  denied  that  Mr.  Adler  said  "he 
supposed  lie  had  to  take  the  key.  but  he  would 
hold  me  responsible  for  the  rent;"  tliat  he 
would  "rent  the  place  for  me  as  soon  as  he 
could."  Mr.  Adler  testified  that  when  tlie 
defendant  brought  him  the  key  and  the  rent 
it  was  the  8th  of  May,  and  that  he  then  told 
the  defendant:  "I  presume  1  will  have  tu  ac- 
cept the  key  of  you,  hut  I  will  try  to  rent  the 
house  for  you  as  well  as  I  can,  and  as  quick 
as  1  can.  and  1  shall  hold  you  responsible  for 
the  rent."  Mr.  Oberndorfer  testified,  in  re- 
gard to  this  matter:  "I  heard  the  conversa- 
tion betweSn  pUintiff  and  defendant  when 
defendant  brought  the  key.  and  gave  it  to 
Mr.  Adler.  Mr.  Adler  told  him :  *  I  suppose 
I  will  have  to  take  the  key.  I  will  try  to  rent 
the  house.  I  will  hold  you  responsible  for 
what  rent  we  lose.'  " 

The  only  material  contradiction  in  the  tes- 
timony of  the  respective  parties  Is  as  to  what 
was  said  by  Adler  to  defendiint  at  the  time 
he  paid  the  rent  and  delivered  the  key  on  the 
7th  or  8th  of  May.  That  the  defendant  of- 
fered the  key  and  the  rent  to  Mr.  Obern- 
dorfer on  the  SOtb  of  April.  1888,  and  that 
Mr.  Oberndorfer  declined  to  receive  them, 
and  stated  that  tlie  defendant  had  better 
wait  until  Mr.  Adler  returned,  or  until  lie 
came  home.  \a  not  contradicted.   24^or  la  it 


contradicted  that  defendant  had  bis  things 
packed  ready  for  removal  on  or  before  the 
30th  of  April;  nor  ttiat  the  goods  were  re- 
moved as  early  as  the  4th  of  May;  nor  that 
the  plaintiff  had  been  informed  some  time  in 
February  or  March,  by  the  defendant,  that 
he  would  not  want  the  house  after  the  expi- 
ration of  his  lease  on  the  Ist  of  May,  1888; 
nor  that  the  plaintiff  had  put  a  sign  upon 
the  premises  previous  to  the  1st  of  May  that 
they  were  to  rent.  Upon  this  evidence,  and 
under  the  instructions  of  tlie  learned  court, 
the  jury  found  a  verdict  in  favor  of  the  de- 
fendant, and  from  the  judgment  entered 
upon  such  verdict  the  plaintiff  appeals  to 
this  court. 

The  learned  counsel  for  the  appellant  as- 
signs a  long  list  of  errors  in  the  court  below: 
First,  the  refusal  of  the  court  to  submit 
certain  questions  to  the  Jury  as  a  special  ver- 
dict; seoondi  in  refusing  to  give  Instructions 
requested  by  tlie  plaintiff;  and,  thirds  In  giv- 
ing instructions  to  the  jury.  In  our  view  of 
the  case.  It  seems  to  us  wholly  unnecessary 
to  consider  the  exceptions  taken  by  the  ap- 
pellant. Upon  the  undisputed  evidence  in 
tlie  case,  it  appears  to  us  very  clear  that  the 
plaintiff  failed  wholly  to  make  a  case  against 
the  defendant,  and  that  the  learned  judge 
would  have  been  justiSed  in  directing  a  ver- 
dict for  the  defendant.  The  only  occupan<7 
of  the  leased  premises  by  the  defendant  after 
the  expiration  of  the  term  of  the  lease  was 
that  his  household  goods  remained  in  the 
house,  packed  up,  ready  for  removal,  for 
three  days  after  the  Ist  day  of  May,  1888, 
and  that  this  occupancy  was  after  the  agent 
of  the  plaintiff  had  refused  to  receive  the 
rent  due  under  the  lease,  and  to  receive  tbe 
key  of  the  leased  premises.  This  possession 
was  in  the  absence  of  the  plaintiff,  and  when 
no  surrender  of  tbe  key  and  poesession  could 
be  made,  except  to  tbe  plaintiff's  agent,  and 
that  Buc-h  agent  refused  to  accept  either  the 
key  or  tlie  rent,  and  directed  tbe  defendant 
to  wait  for  the  return  of  the  plaintiff.  The 
evidence  establishes  the  fact  that,  before  th» 
return  of  the  plaintiff,  tlie  goods  of  the  de- 
fendant liad  all  been  moved  from  the  prem- 
ises, and  that  defendant  promptly  surren- 
dered tbe  key  of  tbe  premises  to  the  [daintiff 
on  bis  return,  and  that  the  pteinUfl  aooqited 
tbe  same. 

We  are  very  clear  ttiat  there  was  no  such 
holding  over  of  tbe  leased  premises  as  .would 
j  ustify  tbe  court  or  the  j  ury  in  finding  that  the 
plaintiff  might  elect  to  treat  him  as  a  tenant 
holding  over  upon  the  terms  of  the  original 
lease.  We  think,  as  atwve  stated,  that  the 
trial  court  might  properly  have  directed  a 
verdict  fur  the  defendant  upon  the  undis- 
puted evidence  in  the  case.  It  is  therefore 
wholly  immaterial  what  instructions  were 
refused  or  given  to  tbe  jury,  so  long  as  the 
verdict  was  in  favor  of  the  defendant.  The 
judgment  of  tlte  superior  court  of  Milwaakee 
county  is  affirmed. 


Digitized  by 


Wis,)  COBNISH 

Brtaht  et  oH.  V,  RoBBras  et  al. 
(Supreme  Court  of  Wl8eon$ln.  Oct.  15, 18S9.) 
Drainxob — Apfbal. 
Where  the  erldenoe  Is  confllctiag,  and  there 
It  evidence  to  sustsis  the  findings  of  the  tilrouit 
eonrtin  prooeediDfT*  fortbeooDBtraotioaof  dr^ns, 
ttitder  Laws  Wis.  1887,  a  52S,  the  fladings  will  not 
be  disturbed  on  appeal 

Appeal  from,  circnit  court,  Dane  county. 

Action  by  Georve  £.  Bryant  and  otUera 
against  James  W.  Bobbins  and  another. 
Judgment  was  rendered  for  defendants,  and 
plaintifTs  app»'a1. 

Koffert  (fi  ffall,  for  appellanto. .  Fkmeg  tfr 
Aoniom,  for  respondents. 

Ortoit.  J.  This  appeal  brings  before  this 
court  for  review  the  findings  and  order  dis- 
missing the  proceedings  of  the  clrcoit  court 
on  the  prellininary  hwring  of  the  petition  ,- 
under  the  act  **to  amend  chapter  4^,  Laws 
of  1885,"  entitled  "An  act  to  provide  for 
drainage  and  reclamatfon  of  eertaln  lands  In 
Dane  ominty.'*  iq^roved  April  14,  1887,  as 
chapter  525  of  the  T^awB  of  that  yew.  The 
findings  are  as  follows:  **Upon  the  question 
whether  the  work  would  be  of  public  utility 
b^ond  any  dami^es  to  individuals  to  result 
therefrom,  I  do  not  And  that  it  would  be  of 
public  utility  beyond  sucb  damagps."  **Upon 
the  question  of  wlietlier  the  public  benlth 
would  be  likely  to  be  Improved  thereby,  I 
find  that  the  public  health  would  not  be  im- 
proved; but  that  for  n  considerable  time  it 
would  be  likely  to  be  detrlmpntal  to  the  pub- 
lic health."  "Upon  thequeatioD  of  whether 
any  highways  or  public  streets  of  any  town 
or  city  would  be  benedted  thereby,  I  find  that 
the  highways  and  streets  of  the  city  of  Mad- 
ison would  be  somewhat  beneBted;  but  such 
benefit  would  not  be  of  as  much  value  as 
mills  and  mill-dams  in  Madison  and  Stongh- 
ton  wunld  be  damaged.  I  do  not  find  that 
the  proposed  system  would  be  of  permsment 
public  benefit."  "I  find  that  the  exists,  dam- 
ages, and  expenses  would  be  less  than  the 
benefit  which  would  result  to  the  owners  of 
the  land  likely  to  be  benefited  thereby."  "As 
a  conclnsion  of  law,  I  find  tliat  the  order 
asked  for  should  be  denied,  and  the  proceed- 
ings dismissed."  On  this  preliminary  In- 
quiry there  was  much  testimony  taken,  and 
on  some  of  the  questions  it  was  contradictory. 
The  witneeaea  were  unusually  intelligent, 
and  experts  in  the  matters  concerning  which 
th^  were  examined.  Special  reference  to 
this  large  volume  of  testimony  is  not  necM- 
sary,  or  of  any  use.  It  is  sufficient  to  say 
that,  in  our  opinion,  the  testimony  sustHlns 
the  findings  of  the  circuit  court.  At  least 
there  is  no  preponderance  of  the  evidence 
against  them.  The  most  important  finding 
is  in  respect  to  the  public  health.  That  seems 
to  be  sustained  by  the  testimony  of  very  able 
and  intelligent  medical  witnesses.  It  would 
be  useless  to  comment  on  this  testimony,  or 
recite  It  In  this  opinion.  That  finding  seems 
to  be  sustained  by  overwhelming  medical 
testimony.    It  is  an  important  question 
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whether  these  findings  are  not  eonelusiva 
with  the  circuit  judge,  for,  if  ha  had  found 
the  other  way,  it  seems  even  then  he  might 
appoint  commission ers,  "if  lie  deem  proper." 
Section  2.  But,  without  paflsiI^E  upon  that 
question,  we  think  the  findings  are  sustained 
by  the  evidence.  The  judgment  of  the  cir- 
cuit court  Is  affirmed. 


Cornish  v.  Frees  et  al. 
(Supreme  Court  of  Wiaconaliu  Oct  15, 1889.) 

UoBTaAOU — CO!n>ITION8— HOMESTBAJ>. 

1.  A  testator  haviog  devised  his  property  to 
hie  wife  for  life,  with  reminder  to  two  of  tals  sons, 
it  was  agreed  between  the  latter  that  one  of  then 
should  support  the  mother,  and  the  other  surren- 
dered to  him  all  his  interest  in  his  father's  per- 
Boualty,  and  gave  him  a  quitclaim  deed  of  his  In- 
terest in  the  realty,  in  consideration  of  $400  se- 
cured by  mortgage  upon  the  whole  of  the  realty, 
the  mortnwe  to  M  void  if  Um  mortgasee  failed  to 
secure,  mtfiln  a  given  time,  a  good  and  perfeot  ti- 
tle to  the  land  oonv^ed  therein :  and  according^ 
the  mortgagee  procured  the  hcdder  of  the  logsl  ti- 
tle to  oouvey  the  same  to  the  mortptgor.  The  fa- 
ther, In  his  life-time,  while  in  possession  of  this 
land  by  permission  of  the  owner,  and  having  no 
tltte  tbereto  himself,  mortgaged  the  same  to  a  ndl- 
road  oompany,  which  mortgage  was  foreolosed. 
and  the  land  sold,  about  the  time  of  the  atwve- 
mentioned  transaction  betweea  his  deirisees.  The 
existence  of  this  mortgage,  and  the  fact  that  the 
father  had  no  title,  was  well  known  to  both  of  the 
SOD*.  They  were  upon  even  terms,  each  being  tbe 
devisee  of  half  his  father's  property,  subject  to 
such  railroad  mortgage,  ana  the  grantee  in  tbe 
quitclaim  deed  only  purohased  such  interest  as  his 
brother,  the  grantor,  had.  The  amount  due  upon 
the  railroad  mortgage  was  nearly  twice  as  mooh 
as  that  received  by  tbe  mortgagee  under  the  flrst- 
menttoned  mortgtu^  for  alt  tiis  interest  la  bla  fa- 
ther's estate.  Seta,  that  the  parties  to  the  trans- 
action did  not  contemplate  the  satisfaction  of  this 
railroad  mortgage  as  part  of  tbe  condition  upon 
which  the  mortgage  between  them  was  to  take  ef- 
fect. 

2.  Upon  noeAviuK  a  oonveyanoe  of  the  legal  tt> 
tie  to  the  land  deTlsea  hy  his  f  aUier,  the  mortgagor 
placed  upon  record  the  quitclaim  deed  he  had  re- 
ceived from  the  mortgagee,  aod  the  mortgage  was 
recorded  at  the  same  time ;  and.  In  the  suit  to  fore- 
close t^  railroad  mortgage,  he  answered,  aoder 
oath,  that  he  had  a  perfect  title  to  the  land.  Htld 
that,  these  facts  showing  that  both  parties  regard- 
ed toe  condition  as  hanng  been  f  luly  performed, 
the  mortgagor  was  esto^Md  from  olalmtng  that  b* 
had  not  a  perfect  titie. 

8.  As  the  father  had  no  title  whatever  when 
he  executed  themortgageto  the  railroad,  the  same 
Is  veld,  and  does  not  constitute  a  cloud  upon  the  ti- 
tie to  the  land  attempted  to  be  oonreyea  therein. 

4.  Devisees  occupying  land  under  the  testa- 
tor's wldo^r,  who  remains  in  possession  after  her 
husband's  death,  haiHng  a  life-estate  therein,  do 
not  own  and  oooopy  the  land  In  the  eense  ot  the 
Wlaoonain  homeatead  law. 

5.  Personsoannot  claim  land  oocupied  by  them 
as  a  homestead,  when  they  have  another  home- 
stead In  the  same  section. 

6.  Where  a  mortgage  has  been  given  to 
cure  the  purobaae  money  of  an  undivided  half  of 
the  land  therein  conveyed,  the  same  cannot  be 
claimed  by  the  mortgagor  as  his  homestead. 

7.  A  homestead  cannotbo  Jointly  held  vrlfhan- 
other. 

8.  Where  a  mortgagor  has  no  tlUe,  and  it  i* 
agreed  that  the  mortgage  shall  not  take  effect  un- 
til the  mortgagee  has  procured  for  him  a  good  and 
perfeot  titie  to  tbe  land,  snob  title^  when  acquired, 
passes  under  the  mortgage. 

Appeal  from  circuit  eoart,  Winnebago 
county. 
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^ouffA<on  A  TAorn,  for  appellant.  Bottoft 
4ft  HUton,  for  respondents. 

Orton,  J.  Tills  action  Is  to  foreclose  a 
mortgage  npon  the  S.  W.  ^  of  the  B.  W.  i  of 
section  16.  townsliip  17,  range  15  E.,  in  Win- 
nebago county,  Wis.,  executed  by  the  defend- 
ant U.  W.  Frees  to  one  Angel  B.  Frees,  on  the 
17th  day  of  June,  1869.  to  secure  tlie  payment 
of  the  sum  of  S400,  8200  of  which  was  to  be 
paid  December  1, 1U72,  and  S200.  December  1, 
1873,  without  Interest,  of  which  the  plaintiff 
has  become  the  owner.  The  following  are 
substiintially  the  facts:  A.  B.  Fre&s,  tlie  fa- 
ther, entered  Into  possession  of  said  prem- 
ises In  1852.  Alpheus  O.  Frees,  his  son,  l>e- 
came  the  owner  of  the  same  by  patent  from 
the  state  in  May,  1852.  A.  B.  Frees  died  in 
and  by  his  will  devised  the  premises  to 
bis  widow  for  life,  and  on  her  death  to  his 
two  sons,  K.  W.  Frees  and  Angel  B.  Frees.' 
£.  W.  Frees  went  into  possession  under  his 
mother,  and  an  agreement  with  Angel  B.  that 
he  would  support  her  during  life,  executed 
at  the  same  time  of  the  mortgage  in  suit.  At 
the  same  date,  Angel  B.  Frees  quitclaimed 
bis  Interest  in  the  premises  to  K.  W.  Frees, 
and  surrendered  to  him  his  interest  In  cer- 
tain personal  property,  as  the  consideration 
fur  the  payment  of  SHid  $400*  and  the  mort- 
gage In  suit  to  secure  the  same.  In  said 
agreement  it  was  further  provided  that  said 
mortgage  moneys  should  be  paid  only  on  con- 
ditiun  that  the  said  Angel  B.  Frees  secure 
"a  gi>od  and  perfect  title  to  the  said  land" 
on  or  before  the  1st  day  of  December,  1872. 
To  carry  out  this  agreement,  Angel  H.  Frees 
procured  the  said  Alpheus  O.  Frees  to  con- 
vey said  land  to  the  said  R.  W.  Frees  on  the 
27Lh  day  of  April,  1871,  and  the  deed  was  re- 
coL^led  June  5, 1871.  Angel  B.  Frees  caused 
said  mortj^age  to  be  recorded  May^  8,  1871; 
and  in  February,  18B7»  the  said  B.  W.  Frees 
caused  said  quitclaim  deed  from  Angel  U. 
FreestotMrecorded,  The  effectof  theagree- 
ment  was  such  that  If  the  title  was  not  so 
perfected  by  December  1,  1872,  the  money 
was  not  to  be  paid,  and  the  deed  and  mortgnge 
were  to  be  void  and  of  no  effect.  So  far, 
there  is  no  trouble  with  the  case.  The  title 
was  perfected  in  time,  and  the  mortgage 
took  effect.  Bat,  In  1854,  A.  B.  Frees,  the 
father,  and  his  wife,  mortgiiged  ttie  premises 
to  a  railroad  company,  and  that  mortgage 
was  forraloaed  in  1871,  and  the  premises  sold 
to  one  I.  B.  Ficklin,  and  deeded  to  falm,  in 
January,  1872.  The  material  defense  is  that 
the  Utie  lias  not  lieen  made  good  and  perfect 
by  removing  tlifs  apparent  cloud  upon  it. 
Another  defense  Is  that  the  premises  at  the 
time  of  the  execution  of  the  mortgage  in  suit 
were,  nnd  still  are,  the  homestead  ia  the  de- 
fendant R.  W.  Frees,  he  being  at  the  time 
the  husband  of  the  defendant  Clara  J.  Frees, 
who  together  lived  upon  and  occupied  the 
same  as  thrir  homestead.  The  circuit  court 
found  that  the  said  Angel  B.  Frees  did  not 
and  lias  not  secured  to  the  said  B.  W.  Frees 
a  good  and  perfect  title  to  said  land,  and 


that  he  is  not,  therefore,  in  default  on  said 
mortgiige,  and  there  is  notliing  due  or  un- 
paid lliereon.  and  that  said  premises  were 
and  are  the  homestead  of  the  said  A.  B.  and 
Clara  J.  Frees,  and  dismissed  the  complaint. 

We  think  tlie  circuit  eourt  eired  in  both  of 
these  findings. 

1.  The  quitclaim  deed,  the  agreement, 
and  the  mortgage  were  one  transaction, 
and  are  all  equally  affected  by  the  condi- 
tion, and  became  Inoperative  and  of  no 
effect  on  failure  to  perform  It.  The  interest 
of  Angel  B.  Frees  in  the  personal  property 
of  the  estate  of  his  father  also  passed  to  B. 
W.  Frees,  by  the  agreement,  as  part  of  the 
consideration  of  the  mortgage.  (1)  We  do 
not  think  it  was  contemplated,  or  within  the 
intention  of  the  parties  by  the  condition,  that 
any  pretended  cloud  or  Incumbrance  by  rea- 
son of  the  railroad  mortgage  should  be  re- 
moved, in  order  to  perfect  the  title  in  H.  W. 
Frees.  That  mortgage  was  given  in  1854. 
for  9300,  payable  in  10  years,  at  8  per  cent, 
interest;  and  in  1869,  the  date  of  this  trans*- 
action,  there  appears  to  have  Iwen  due  there- 
on at  least  over  $600.  The  condition  of  the 
title  and  this  mortgage  were  well  linown  to 
both  of  the  parties  alike.  If  it  was  contera- 
plHted  that  Angel  B.  Frees  should  pay  and 
satisfy  tids  moi'^age.  then,  for  his  interest  in 
the  estate  of  his  father,  both  real  and  per- 
sonal, he  is  to  receive  the  (400  secured  by 
the  mortgage,  and  the  benefit  of  being  re- 
lieved frum  one-hair  of  the  expense  of  sup- 
porting his  mother,  on  his  purchasing  or  pro- 
curing the  fee-simpla  title  of  the  land  held' 
by  A.  O.  Frees,  and  pitying  or  satisfying  the 
railroad  mortgage  of  nearly  twice  as  much 
in  amount  as  the  mortga}^  he  was  receiving. 
Such  a  cunstrucliun  of  the  condition  would 
be  most  unreasonable  and  oppressive.  (2) 
B.  W.  Frees  was  in  possession  of  the  prem- 
ises, under  and  with  his  mother,  and  in  the 
enjoyment  of  all  the  estate  hts  father  had  in 
it,  and  of  the  personal  property  used  on  it, 
and  kuew  what  the  estate  was  in  every  re- 
Sjiect.  By  ids  father's  will  he  held  one-halt 
of  the  land  by  such  title  as  his  father  had, 
subject  tu  the  railroad  mortgage,  one-half  of 
which  he  was  bound  to  pay  as  an  ineumbiHuce 
on  his  own  interest;  and  he  and  his  brother 
Angel  fi.  Frees,  in  tlils  respect,  were  on  even 
terms.  He  ol>talned  from  Angel  B.  bis  half 
interest  by  qultdalm  deed.  Tliat  interest 
was  all  that  he  could  have  supposed  he  was 
receiving  by  his  quitclaim  deed.  That  was 
all  he  purcliased.  and  he  reodved  it.  and  be 
continued  in  the  uninterrupted  enjoyment  at 
it.  Qin  it  be  possible  tttat  by  the  ooudlticm 
he  WHS  to  receive  any  better  title  than  he  aU 
ready  had.  excepting  the  fee-simple  title  held 
by  A.  O.  Frees?  (3)  They  both  knew  tliat 
thetr  father  held  no  title  whatever  when  he 
gave  the  mortgi^  and  that  the  mortgage 
was  voiil.  1  herefure  the  condition  could  not 
have  been  made  with  reference  to  it.  They 
both  liad  the  same  means  of  getting  rid  of  1^ 
or  of  having  it  set  aside  as  a  cloud  np<m  the 
title,  if  it  amounted  to  that.  He  had  reason 
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to  expect  that,  by  force  of  the  eondition,  he 
would  obtHin  tht>  fee-simple  title  of  A.  O. 
Frees,  and  then,  he  betngiii  possession  iiniler 
it,  he  would  be  the  only  party  to  take  the 
proper  means  to  get  rid  of  this  void  mort- 
gage. Angel  B.  was  left  without  either  title 
or  possession.  (4)  H.  W.  Frees  appeared  to 
be  satlsflHl  with  tlie  title  after  tlie  deed  from 
A.  O.  Frees,  and  he  then  for  tlie  flrst  time 
pot  his  quitclaim  deed  on  record,  and  has 
rested  quietly,  until  this  suit  was  brought. 
In  the  suit  to  foreclose  the  railroad  mortpige, 
the  said  K.  W.  Frees  appeared,  and  answereti 
under  oath,  alleging  that  he  held  a  perfect 
title  in  fee-simple  to  the  land*  under  a  deed 
from  the  patentee  thereof.  (A.  O.  Free8»}and 
that  it  was  not  subject  to  the  mortgage.  (5) 
The  circumstances  at  the  time,  and  the  sub- 
sequent conduct  of  the  parties  in  relation  to 
the  transaction,  show  very  clearly  that  the 
removal  of  this  pretended  cloud  was  not  in 
the  uaderstandiDg  or  contemplation  of  tlie 
parlies  at  the  time.  When  the  deed  from  A. 
O.  Frees  was  obtained,  and  not  until  then, 
was  the  quitclaim  deed  or  the  mortgage  plaL>ed 
upon  record,  and  since  then  both  have  been 
recorded  by  the  retipective  holders  thereof; 
evincing,  very  clearly,  that  both  of  them  un- 
derstood that  the  condition  had  been  per- 
formed. (6)  The  mortgagor,  B.  W.  Frees, 
is  estopped  by  the  atwve  facts,  and  by  hLs 
conduct  otherwise,  from  claiming  that  his 
title  is  not  good  and  perfect.  He  has  re- 
tained all  Ihe  fruits  of  the  transaction,  and 
fam  olTered  to  return  none  of  them.  {7)  Tlif 
eondition  was  fully  performed.  The  railroad 
mortgage  was  not,  and  the  foreclosure  and 
sale  Uiereunder  are  not,  a  cloud  eve^  upon 
the  title.  From  anything  appearing  in  this 
case,  the  fMlier.  A.  B.  Frees,  bad  no  title 
wiiatever  when  be  gave  the  mortgi^e.  His 
possessiun,  even,  must  be  referred  to  the 
legal  title  of  A.  O.  Frees,  the  patentee  from 
the  state;  and  what  possession  he  had  was  by 
bis  favor  and  permission.  The  mortgage 
was  nut  such  a  duud  or  incumbrance  on  the 
legal  title  as  a  court  of  chancery  could  be 
asked  tu  remove.  Tlie  test  universally  ap- 
plied in  such  cases  is  that  ttie  outstanding 
title  or  claim  must  tie  at  least  an  apparent 
cloud  upon  the  real  title.  The  mortgage  is 
•nut  an  apparent  cloud  upon  the  tlUe.  It  rests 
ui»on  no  title  whatever  in  the  mor^agor,  It 
was  given  by  an  entire  stranger  to  the  title. 
The  chiim  Is  too  transparentt  gauzy,  and 
fiiuisy  to  be  a  cloud.  The  title  against  the 
mortgage  is  as  good  and  perfect  as  it  can  be 
made  by  a  court  of  chancery;  for  in  such  a 
case  "it  must  he  apparently  good  against  the 
title  fur  which  the  relief  Is  sought."  Qam- 
bie  v.  Loop,  14  Wis.  466.  "If  the  invalidity 
of  that  which  is  alleged  as  a  cloud  appears  on 
face  uf  the  record  by  which  it  Is  shown  to 
exist,  equity  will  not  interfere.  It  would  be 
idle  to  set  in  motion  the  macitlnery  of  the 
law  to  nullify  that  which  appears  on  lis  face 
to  lie  null."  Meioy  v.  Duuglitrty,  16  Wis. 
2t)9;  Truesdell  v.  Khoded,26  Wis.  215;  Max. 
on  T.  Ayers,  28  Wis.  612.    "It  must  ap- 


0.  FREES.  609 

parently  constitute  a  good  title."  Moore  t. 
Cord,  14  Wis.  213.  "Unless  it  was  made 
to  appear  that  the  cloud  complained  of  waa 
an  apparent  incumbrance  of  the  land,  ren- 
dering a  resoi*t  to  evidence  aliunde  the  rec- 
ord necessary  to  show  that  it  was  Invalid, 
the  court  would  refuse  relief. "  Pier  v.  Fond 
du  Lao,  88  Wis.  470.  If  the  pretended  In- 
cumbrance la  so  clearly  void  as  tu  tie  lieyond  all 
doubter  question,  then  It  is  no  cloud  upun  the 
real  title;  and  so,  if  the  title  is  beyond  all  doubt 
or  question  a  good  and  perfect.one,  nothing 
need  be  done  to  make  it  so, — are  axioms;  and 
this  Is  the  precise  character  of  this  pretended 
inoarabrance,  and  of  the  real  title  which  the 
said  B.  W.  Frees  has  obtained  from  A.  O. 
Frees.  This  principle  is  so  reasonable  and 
self-evident  that  other  authorities  need  not 
be  cited.  There  is  nothing  in  this  case  to 
show  that  A.  B.  Frees,  the  father,  did  nob 
occtipy  the  land  by  mere  permission  of  A.  0. 
Frees,  the  real  owner,  and  under  him  and  his 
title,  it  is  title,  and  notiiiiig  else,  or  a  good 
and  perfect  title,  that  Is  within  the  condition* 
and  that  waa  secured. 

2.  It  seems  to  us  that  there  was  no  evi- 
dence that  the  land  was  the  liomestead  of 
a.  W.  Frees  and  his  wife.  Clara.  (1)  They 
dill  not  occupy  the  land,  except  as  under  the 
widow  of  A.  B.  Frees,  deceased,  who  re- 
mained in  possession  after  the  husband's 
death,  and  who  bad  a  life-estate  in  it  by  his 
will.  They  did  not  "own  and  occupy"  the 
premises  in  the  sense  of  the  bomestOHd  law. 
By  the  agreement,  she  was  to  continue  to 
live  on  the  premises  during  her  life,  and  she 
did  so  occupy  it  until  she  died.  In  187^.  (2) 
They  appear  to  have  had  another  homestead 
in  the  same  section.  (3)  The  mortgage  in 
suit  was  to  secure  the  payment  of  the  pur- 
chase money.  The  mortgage  recites  that 
"this  mortgage  Is  given  to  secure  the  pur- 
chase money  of  the  above  premises."  It  was 
at  least  and  strictly  given  for  Uie  purchase  of 
an  undivided  half  of  the  premises  at  the  time; 
and  the  agreement  contemplated  that  Angel 
B.  Frees  should  procure  the  fee-sLmple  title 
to  the  whule,  as  the  consideration  of  the 
mortgage.  The  mortgage  correctly  called  it 
the  "purchase  money."  (4)  A  homestead 
oannot  be  jointly  held  with  another.  West 
V.  Ward.  26  Wis.  579. 

The  question  is  raised  and  ai^ued  in  the 
briefs  of  counsel  whether  the  mortgage  em- 
braced the  title  acquired  from  A.  O.  Frees. 
We  think  that  the  mortgage  does  embrace 
that  title.  It  was  within  the  agreement,  as 
a  patt  of  the  contract.  When  the  morti^age 
was  given,  the  mortgagor  had  no  title;  and 
it  was  agreed  that,  before  the  quitclaim  deed 
and  the  mortgage  should  take  effect,  a  good 
and  perfect  title  should  be  procured.  When 
tlie  title  waa  phxiured.  the  mortgage  took 
effect  in  fact  and  by  relation  only  at  Its  date. 
Angel  B.  Frees  sold  to  K.  W-  Frees  a  good 
and  perfect  title,  and  caused  such  title  to  be 
conveyed  to  him  as  the  consideration  of  the 
mortgage;  and  it  was  a  part  of  the  agree- 
ment. Implied,  at  least,  that  the  mortgage 
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flhould  be  co-extensive  with  the  purchiisp  and 
conveyance,  as  security  for  the  purchase 
money.  It  was  clearly  intended  that  it  was 
the  title  to  be  acquired  that  was  mortgageil ; 
else  the  mortgage,  as  a  security,  was  nbdo- 
lutely  void  for  wiint  of  title  in  the  mortga- 
gor. The  title  was  not  subsequently  acquired 
in  this  case,  for  it  was  acquired  before  any 
purchHse  money  w;i8  owing,  or  the  mortgage 
became  a  security  therefor.  But  if  it  could 
be  called  "after-acquired  pro|>erty"  or  title, 
we  think  it  was  clearly  within  the  agreement. 
Trust  Co.  V.  Fisher,  17  TVia.  114;  Pierce  v. 
Kiiilroad  Co.,  24  Wis.  551.  It  was  a  part  of 
the  agreement  that  the  title  should  be  pro. 
cured,  and  made  good  and  perfect,  and  the 
agreement  and  quitclaim  de^  and  mortgage 
are  parts  of  one  transaction,  and  the  condi- 
tion for  a  perfect  title  was  equivalent  to  a 
covenant  of  warranty,  or  for  further  a^ur- 
ance.  The  learned  counsel  of  the  respondent 
says,  in  his  brief,  that  "he  does  not  wish  to 
be  understood  to  claim  but  that  there  are 
cases  where  a  court  of  equity  will  hold  after- 
acquired  interest;  but  this,  only  upon  an 
equitable  claim,  and  between  the  parties  to 
the  mortgage."  If  there  can  be  a  case  in 
which  such  an  equity  may  be  enforced.  It 
would  seem  to  be  this;  for  there  is  every 
reason  of  fairness,  justice,  and  good  con- 
Bcieticethat  all  the  title  conveyed  should  pass 
buck  to  the  grantor  under  the  mortgage  for 
the  purchase  money.  The  mortgage  of  the 
defendant  llonau  was  given  long  after  the 
mortgage  in  suit  took  effect  upon  the  title  ac- 
quired from  A.  O.  Frees,  and  after  its  regis- 
tration. It  is  not  perceived  how  she  can 
claim  priority  for  her  mortgage  on  such  title. 
The  anthorities  cited  by  the  eminent  counsel 
of  the  respondents  do  not  appear  to  be  applica- 
ble to  the  facts  of  the  case.  The  judgment 
of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  direction  to  render  judgment 
of  foreclosure  agalDst  the  defendants. 


BoOEBS  V.  Priest  et  al, 
(Supreme  Cow*  of  Wiacomin.  Oct.  15, 1889.) 
Attobxst  and  CuHin'— Estoffel— Intbrkst— Et- 

IDBNCB. 

I.  In  an  action  aKalnst  a  firm  of  attorneys,  on 
a  note  and  for  moneyheld  IntruKt,  it  appeared  Uiat 
pl^nttff  had  left  money  with  defendants  nnder  a 
contract  that  it  should  be  loaned  by  them  at  10  per 
cent,  interest  on  good  secuiity;  that  they  dealt 
with  it  as  their  own,  retaining  tbe  securities,  ool- 
lecting  the  loans  and  interest,  using  a  portion  of 
the  proceeds,  and  loaning  some  of  the  money  to 
themselves;  that  tbey  paid  plainttff,  from  time  to 
time,  various  small  sums,'  out  that  the  whole 
amount  did  not  realize  10  per  bent,  interest,  and 
tbst  the  securities  were  not  good.  Held,  that  de- 
feudants  failed  in  tbelr  dutyas  plalatifl'a  trustees, 
and  were  not  entitled  to  commissions  on  the  loans 
made. 

3.  Nor  were  defendants  entftled  to  attorney's 
fees  tor  foreclosure  of  pUdntlfTs  mortgages,  in  the 
absence  of  a  contraoti  as  they  had  received  the 
statutory  fees,  taxable  as  costs,  and  bad  made  no 
chai^  00  their  books  of  acoount  for  such  services 
at  the  time. 

8.  One  partner  of  a  firm  of  attorneys  has  no  im- 
plied authority  to  give  a  Brm  note,  but  in  a  suit  on 
a  note  so  given  the  partner  who  signed  it,  and  ro- 
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celred  the  idoney  for  which  It  was  given.  Is 
estopped  to  deny  its  validly. 

4.  Where  one  receives  money  under  a  oontract 

to  invest  it  at  10  per  cent,  interest,  and,  failing  to 
invest  It  all,  uses  part  of  the  balance,  he  is  liable 
for  interest  at  10  per  cent,  on  the  amount  so  used, 
and  demand  ia  not  necessary  to  charge  him  with 
interest,  as  the  money  was  due  from  aim  as  soon 
as  he  failed  to  Invest  it  according  to  contract;  but 
in  accounting  for  that  portion  retained  by  him,  and 
not  invested  or  used,  be  is  only  chargeable,  In  Wla> 
congin,  with  interest  at  7  per  cent. 

6.  Defendantproduoeaincourtadiarycontfdn- 
ing  a  charge  corresponding  with  one  in  hUoouoter- 
clalm,  and  plainttff  swore  poalUvely  that  she  had 
not  receivaa  the  money  charged.  Held  that  it 
could  not  be  sidd  that  the  preponderanoe  of  testi- 
mony olearly  established  payment  of  the  disputed 
sum. 

Appeal  from  circuit  court,  Winnebago 
county;  George  W  Burnell,  Judge. 

Action  on  a  promissory  note,  made  by  de- 
fendants,  as  partners,  in  their  Arm  name,  to 
the  plaintiff,  for  4105  and  10  per  cent,  inter- 
est, dated  July  10,  1877,  and  indorsed  $10.50 
paid  thereon  August  15,  1878,  and  $10.  July 
5,  1879.  Also  to  recover  certain  moneys  al- 
leged to  be  held  by  the  defendants  in  trust  for 
the  useof  the  plaintiff.  Theaction  was  com- 
menced in  1884.  Defendants  interposed  a 
counter-claim  for  services  rendered  by  them 
for  plaintiff,  and  for  moneys  paid  to  her. 
They  al.io  answered  the  statuteof  limitations. 
Plaintiff  replied  to  the  counter-claim,  which 
reply  is,  In  substance,  a  general  denial  of  the 
averments  thereof.  The  cause  was  referred 
to  Judge  Cleveland  to  hear,  try,  and  deter- 
mine. The  referee  filed  his  report,  dated  Oc- 
tober 14,  1888.  in  favor  of  the  plainliff,  and 
slated  anaccountof  the  transacUuna  between 
the  parties.  The  courtconflrmed  the  report, 
and  gave  judgment  for  the  plaintiff  in  accord- 
ance therewith.  A  more  speciQc  statement 
of  the  case  is  contained  in  the  opinion.  The 
defendant  Priest  appeals  from  the  Judgment. 

De  W.  C.  Prtett,  pro  m.  Bpenoe  <ft  ££iaer, 
for  respondent. 

Lyon,  J.,  (t^/Ysr  stating  tJte  factt  at 
abo-oe,)  The  note  described  in  the  complaint 
was  put  in  evidence,  and  the  payment  of  the 
sums  indorsed  thereon  at  or  about  the  date 
of  the  indorsements  was  dnly  proved.  This 
takes  the  note  out  of  the  operation  of  the 
statute  of  limitations.  It  was  claimed  in  the 
argnment  that  one  partner  in  a  firm  of  attor-' 
neys  has  no  implied  authority  to  give  a  firm 
note.  No  doubt  such  is  the  general  rule  of 
law.  Smith  v.  Sloan,  37  Wis.  285.  But  in 
this  case  the  note  was  signed  in  the  firm 
name  by  the  appellant  himself ,  and  the  plain- 
tiff testified  that  she  paid  to  him  the  money 
for  which  it  was  given.  Under  these  circum- 
stances the  appellant  cannot  be  heard  to  deny 
the  validity  of  the  note.  From  1874  to  1877 
the  defendants  were  partners  tn  the  business 
of  practicing  attorneys  in  the  city  of  Fond 
du  Lac  Tlieplalntiff  intrusted tothem  mon- 
eys for  investment,  as  follows:  September 
5,  1874,  $1,068.73;  May  22.  187£,  $135;  and 
June  8,  1376,  $320.  Th'e  contract  was  that 
the  money  should  be  loaned  by  them  at  10 
per  oenL  Interest,  on  good  security.   The  de- 
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fendflnts  dealt  witli  the  money,  or  part  of  it. 
as  their  own;  and,  altliongh  they  loaned  con- 
siderable portiona  of  it,  thej  retiiined  the  so* 
curities,  collected  such  loans,  and  used  the 
proceeds  for  their  own  purposes,  except  a  loan 
of  $150.  to  one  Cnrtis;  another  of  SlOO,  to 
oneYoumans;  and  a  balance  of  863.  to  one 
Mason;  and  ex<ept  also  certain  payments 
made  to  the  plaintiff  by  the  defendants,  to 
be  hereinafter  noticed.  The  securitiea  for 
the  loans  last  mentioned  were  delivered  to 
plaintiff,  and  the  defendants  had  nothing  fur- 
ther to  do  with  them.  The  defendants,  un- 
der date  of  June,  1876,  made  formal  entries 
in  their  books  of  loans  to  the  amount  of  ft270 
of  piaintiff's  money  in  their  bands  to  them- 
selves, and,  in  December  of  that  year,  of  #202 
in  like  manner.  Tliey  also  entered  on  their 
books,  from  time  to  time,  computations  of  in- 
terest thereon  at  the  rate  of  10  per  cent,  per 
annum.  During  the  yeaiB  1875  an<l  1876  tbe 
defendants  collected  interest  on  such  loans  to 
others  to  the  amount  of  •176.84,  and  applied 
the  same  to  their  own  use. 

Tbe  foregoing  fiicta  were  proved  on  the 
trial,  and  found  by  the  referee.  Hence, 
after  these  transactions,  say  on  January  1, 
1877,  the  accounts  between  the  parties,  aside 
from  payments  to  plaintiff,  (wblcb  will  be 
considered  la^,)  stood  tbus: 

AmoQDt  of  plaintiff's  money  thus  placed 
la  defendaQto'  bands  for  InTeBtment. .  78 

Interest  collected  by  them  on  loans   176  SI 

Interest  for  six  months  at  10  per  oent  on 
tisn  loaned  by  defendants  to  themselves 
la  June,  1876   18  BO 
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AU  the  Items  charged  in  tbe  complaint  and 
answer,  including  those  In  the  counter- 
claim, are  involved  in  the  accounting.  The 
pleadings,  taken  t(^ther,  demanded  a  state- 
ment of  an  account  between  these  parties. 
When  prope/ly  stated,  the  account  necessari- 
ly will  include  all  matters  In  issue  between 
them. 

It  will  be  convenient  to  notice  here  some 
objections  to  the  report  of  the  referee.  One 
Is  that  he  did  not  expressly  pass  upon  the 
charges  for  services  contained  in  the  coun- 
ter-claim. True,  his  report  is  silent  as  to 
these,  but  he  did  not  allow  them,  and  the 
effect  thereof  is  that  he  disallowed  them  en- 
tirely. They  will  therefore  be  regaided  as 
having  been  disallowed  by  him.  These 
charges  are  for  oommlsslonB  for  loaning  a 
portion  of  the  money  so  left  with  the  defend- 
ants for  investment,  and  for  professional 
services  in  the  foreclosure  of  certain  mort- 
saffes  for  the  plaintiff  in  1874,  1875,  and 
1877.  The  charges  for  commissions  cannot 
be  allowed.  The  defendants  were  trustees 
and  agents  of  the  plaintiff  to  loan  her  money 
for  her  on  good  security.  They  failed  in 
their  duty  to  her  In  respect  to  the  most  of  It, 
and  the  result  is  she  has  had  five  years  of 
litigation  to  get  her  money  back,  and  has  not 


yet  fully  succeeded.  The  Idea  of  giving  them 
a  commission  for  loaning  a  few  hundred 
dollars  which  they  properly  loaned  for  her 
benent  cannot  be  entertained.  They  failed 
essentially  in  their  duty  to  the  plaintiff,  and 
have  no  legal  or  moral  claim  for  com  missions. 

In  all  the  dealings  between  tbe  parties, 
running  through  several  years,  an  intention 
to  make  any  charges  in  the  foreclosure  ao* 
tlons,  beyond  taxable  costs,  was  not  suggested 
to  the  plaintiff.  There  la  no  charge  for  these 
services  on  defendants'  books  of  account,  ex- 
ceptthat  after  this  action  was  commenced, 
and  probably  eight  or  ten  years  after  the 
services  were  rendered,  entries  of  such  charges 
were  ma  le  by  some  one  at  the  foot  of  other 
entries  in  those  eaeea  in  the  ofBce  docket  of 
the  defendants.  It  is  reasonable  to  believe 
the  referee  inferred  from  these  facts  that 
the  defendants  were  content  to  take  the  tax- 
able costs  of  the  statute  (which  they  received) 
as  their  compensation,  and  declined  to  allow 
them,  years  afterwards,  to  sarcharge  their 
account  pending  this  litigation.  But,  what- 
ever may  have  b^n  the  grounds  upon  which 
the  referee  rejected  the  charges,  we  think 
they  come  altogether  too  late  to  be  considered 
with  favor.   They  must  stand  rejected. 

The  referee  allowed  the  plaintiff  10  per 
cent,  interest  on  9472  thus  formally  loaned 
by  the  defendants  to  themselves,  and  7  per 
cent,  on  all  other  sums,  for  which  they  are 
accountable  to  the  plaintiff.  There  is  no  er- 
ror in  this  Interest  charge  of  which  the  de< 
fondants  can  justly  complain.  Their  ooa- 
tract  was  to  loan  the  plaintiff's  money  on  10 
per  cent.  Interest,  and  they  constantly  recog- 
nized their  obligation  to  pay  that  rate  on  the 
unauthorized  loan  to  themselves.  Indeed,  in 
a  brief  statement  of  their  accounts,  made  by 
the  defendant  Carter  in  I879i  when  the  par- 
ties were  endeavoring  to  adjust  tbe  account, 
which  statement  the  plaintiff  has  put  in  evi- 
dence, the  defendants  aeem  to  recognize  their 
liability  to  pay  that  rate  of  interest  on  all 
moneys  of  the  plaintiff  for  which  they  are 
accountable  to  her.  The  balance  due  the 
plaintiff  was  ascertained  in  that  statement, 
and  the  defendants  execnted  their  note  to 
her  for  the  amount  of  it,  and  gave  such  note 
to  her,  bnt  she  refused  to  retain  it.  The 
note  WHS  for  SI, 100.  Had  she  kept  it,  the 
statement  would  probably  have  the  conclu- 
sive effect  of  an  account  stated.  The  referee 
did  not  give  it  that  effect,  and  on  this  appeal 
by  one  of  the  defendants  we  eannot  disturb 
his  ruling.  It  was  claimed  the  appellant 
in  his  argument  in  this  court  that  no  interest 
could  lawfully  be  charged  against  the  de- 
fendants until  due  demand  of  the  money,  and 
that  no  demand  at  any  particular  time  was 
found  by  the  referee.  Tbe  point  is  not  well 
taken.  The  monoy  was  due  the  plaintiff  as 
soon  as  the  defOndants  failed  to  Invest  it  as 
they  agreed,  and  no  demand  was  necessary  to 
entitle  her  to  interest  thereon  from  Uiattime. 

The  referee  found  that  defendants  had 
made  payments  to  plaintiff  aggregating  in 
each  year  as  foUows:  In  1875,  S61;  in  1876, 


Digitized  by 


512 


NORTHWESTERN  BEFOBTER,  Vol.  43. 


(Wis. 


•387.80;  In  1877.  9110.36;  In  1878.  S95:  in 
1879,  1157;  in  1880,  S112;  in  1881,  $100;  in 
1882,  977;  in  1883.  «100;  and  in  1884.  «t 
The  tiate  and  specific  amount  of  each  item  is 
reported.  We  have  examined  the  pleadings 
and  testimonj  with  much  care,  and  are  quite 
una)>Ie  to  any  thai  any  item  in  defend:ints' 
account,  which  bIiouM  liave  been  allowed, 
was  disallowed  or  omitted  hj  the  referee,  or 
that  any  amount  has  been  allowed  to  the 
ptaiiittll  to  which  she  Is  not  legally  entitled. 
The  testimony  is  somewhat  confused  in  re> 
spect  to  dates,  and  In  some  cases  it  ba^  been 
difficult  to  identify  the  items  in  the  account 
to  which  it  refers,  but  the  best  scrutiny  we 
have  been  able  to  exenrise  Butisfiea  us  that 
all  the  items  of  payments  admitted  in  the 
complaint,  (and  they  are  quite  numerous,) 
and  all  the  items  charged  In  the  derendants 
r^uiar  books  of  account,  and  many  more, 
and  all  that  are  fairly  sustained  by  proof, 
were  allowed  the  defendants  by  the  xeferee 
and  court. 

Only  a  single  item  in  the  account  requires 
special  notice.  The  appellant  produced  in 
court  a  diary,  or  book  of  memorantla,  con- 
taining a  charge  to  the  plairuifF  under  date  of 
November  8, 1877,  of  cash,  SI  10.50.  He  tes- 
U&ed  on  cross^examinntion  that  he  could  not 
remember  the  item  without  the  Hid  of  his  di- 
ary. The  plaintiff  teatlQed  positively  that 
she  never  received  the  money.  On  litis  tes- 
timony the  referee  rejected  the  item.  We 
cannot  say  that  there  is  such  a  clear  prepon- 
derance of  evidence  In  support  of  It  that  we 
should  be  Juatifled  in  disturbing  bis  lultng  in 
that  behalf. 

The  report  of  the  refwee  is  silent  as  to  the 
mode  of  computing  Interest.  It  seems  neo- 
flssary,  therefore*  that  this  coutt  should  indi- 
cate the  propT  basis  for  such  computation. 
The  balance  with  which  the  defendants  were 
chargeable  January  1,  1877*  has  alreaily  been 
stated  to  be  •1.401.07*  without  the  deduction 
for  payments  mad«  to  that  date.  The  amount 
of  such  payments*  bdng  8418.80*  should  be 
deducted,  which  leaves  a  balance  of  •952.27 
due  January  1, 1877.  To  that  balance  inter- 
flston  ^472  atlO  percent., and  on  tlie residue 
thereof  at  7  per  cent.,  for  one  year,  should  be 
added*  and  the  amuunt  of  payments  for  that 
year*  (1877.)  with  interest  thervon  at  7  per 
cent,  for  six  months,  (that  being  the  fiiir 
equated  time  of  such  payments,)  should  be 
deducted.  The  balance  is  the  amount  due 
January  1, 1878.  The  same  process  should 
be  continued  until  January  1*  1885*  and  on 
the  balance  found  due  at  tliat  date  inters 
eet  at  the  same  rates  should  Iw  computed  to 
the  date  of  the  referee's  report*  October  14* 
1886.  It  will  be  olnerved  that  no  interest 
Is  allowed  on  payments  to  plaintiff  preceding 
January  1.  1877.  Tlie  rMson  is  Umt  the  in- 
terest allowed  pliUnllff  to  that  date  does  not 
Include  any  Interest  on  sums  for  which  the 
defendants  are  ctiargnabie*  except  on  the 
•472.  It  is  believed  that  such  omitted  inter- 
est will  equal  ttuue  on  ptiyments  omitted 
from  the  other  side  of  the  account.  Comput- 


ing interest  on  the  t>a8ls  aforesaid,  and  apply- 
ing the  foregoing  rules,  the  account  from 
January  1,  1877,  should  be  stated  as  follows: 

Dne  plaintiff,  JanoBrj  1, 1877   fSBB  27 

Interest,  1  year,  on  (473,  at  10  per 

oenl  |«7  90 

And  cniM80.37,  at  7  per  cent....    88  f 


Payntentain  1877.  «U0  86 

Six  months'  Intereat   8  88 


80  88 

•1,088  oe 


114  as 


Due  January  1, 1S78   8918  S7 

7848 

•89788 


Payments  In  1881  $100  00 

iQierest,  0  numths   8  50 


08  88 

1800  (» 

77  OB 

1078  11 

fiO  00 

•017  11 

78  8ft 

1886  47 

115  08 

1879  05 

78  85 

1865  80 

108  80 


Dae  Jannaty  1,  HBS   |888  80 


Interest  as  above 


Payments  in  1889   877  00 

Interest,  0  months   a  70 


78  83 
1888  U 


7»m 


Due  JauuuT  1. 1888   8848  48 

Fa^nento  In  1&88   8100  00 

Interest,  6  months   8  SO 

lOS  SO 

Dne  January  1*1884   8743  OS 

88  18 

8800  08 


Interest  as  above 


Faymeats  In  1884   880  00 

Interest,  6  months   9  80 


89  80 


Doe  January  1,1888  ,    $M  88 

Interest  as  above  to  Ootober  14, 1886   110  08 

Due  at  date  ot  refnee*s  r^iot   88^  86 

There  was  also  due  on  the  note  for  •105, 
descrlbpd  In  the  complaint,  at  the  date  of  the 
referee's  report,  •177.71.  The  referee  made 
It  •181.74.  He  also  fOund  the  balance  in 
favor  of  the  pbUntiff  on  the  accountststed  to 
be  •943.68;  amounting,  together*  to  the  sum 
of  91. 125.37.  These  sums  are  too  large.  The 
iMsIs  ot  the  judgment  should  be  the  balance 
found  due  the  plaintiff  on  the  account  above 
stated*  to-wit,  •842.36,  and  •177.71,  the  sum 
due  on  the  note,  amounting  to  •1.020.07* 
with  interest  at  10  per  cent,  per  annum  on 
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•649.71  thereof,  and  at  7  per  cent,  for  the 
leridue  (S370.36)  from  the  date  of  the  ref- 
eree's repwt.  October  14, 1886,  to  the  date  of 
Jadgment.  The  cirouit  court  is  at  liberty  to 
correot  any  errors  In  the  above  computation 
which  m»7  be  discovered.  The  Judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
will  be  rcnmnded.  with  directions  to  eater 
judgment  for  plaintiff  as  indicated  herein. 


Jtmo  0.  GiTT  OP  Stetjehb  Foikt. 

(Supreme  Court  of  Wisconsin.   Oct.  15, 1889.) 

DBrECTlTE  HTKEETB—CoaTBUUTOST  NbOLIOBKCB. 

1.  The  word*  "claim  or  demsnd, "  In  a  cl^ 
charter  (Laws  Wis.  1877,  o.  iMO,  snbc.  6,  S  8j  which 

Jrovidef  that  "no  aouon  BhalL  be  maintained 
•  •  against  the  city  •  •  •  npoo  any  claim 
or  demand, "  unless  the  daim  shall  nave  been  first 
presented  to  the  eitor  connoU,  apply  to  oMms  aris- 
ing npon  contract,  and  not  to  those  arising  out 
of  tort;  and  the  construction  of  this  section  »  not 
changed  br  an  amendment  thereto  which  makes  It 
the  duty  of  the  owner  to  keep  the  sidewalk  In  front 
of  his  lot  In  repair,  and  to  pay  to  the  city  any  dam- 
ages It  mar  be  compelled  to  pay  by  reason  of  his 
ncfflcct^  Bradley  v.  Eao  Claire,  14  N.  W.  Rep.  10, 
foOowed. 

2.  In  an  action  for  personal  injarles  sustained 
on  the  highway  of  a  city,  the  evidence  showed  that 
the  place  where  such  injuries  were  received  had 
been  submerged  for  several  days,  and  the  dty  au- 
thorities had  placed  no  barriers  nor  warning  sig- 

there.  Tne  line  of  the  road  was  plainly  Indi- 
cated by  a  fence  on  the  land  side,  and  platnttfCknew 
that  a  team  and  wagon  had  Just  passed  over  the 
submerged  road  safely;  and  the  evidence  tended 
to  show  that  the  onrrent  In  the  road  was  not  rap- 
id. Held,  that  plaiatifl's  contributory  negUeenoe 
iaaUempUngtO  drive  along  suoh  submerged  road 
waa  a  ouestlon  for  the  jury, 

S.  The  court  instructed  the  jury.  In  substance, 
that  .the  question  was  wbetber  the  plaiutifT  was 

SUty  of  negligence  which  contributed  directly  to 
)  Injury.  The  defendant  had  previooalyreqaest- 
«d  the  court  to  submit  the  oaeatlon  whether  the 
pl^nttffwas  guilty  of  a  slight  want  of  ordinary 
care  which  contributed  to  the  Injury.  Held,  that 
the  Instruction  giren  was  losufflcient  In  not  defln- 
Ing  the  term  "  negligenoe ; "  and,  defendant's  ques- 
tion being  eqolvalent  to  a  request  for  an  instruc- 
tion to  the  same  effect,  it  was  the  duty  of  the  court 
to  Instruct  the  jury  particularly  as  to  what  degree 
-of  negligence  on  the  part  of  plwntlft  would  defeat 
Ills  action;  and  suoh  omLsslon  was  not  remedied 
by  partial  explanatloQs  of  negligence  in  other  In- 
structions which  did  not  relate  to  plaintiff's  neg- 
ligenoe. 

4.  An  instruction  as  to  oontribntory  negligence 
Is  properly  refused  where,  upon  the  facts  stated 

therein,  it  would  be  a  question  of  fact,  and  not  of 
law,  whether  plaintiff  was  guilty  of  such  negligence 
as  would  defeat  his  action,  and  where  all  tne  facta 
proved  at  the  trial  are  not  stated  therein. 

Appeal  from  circuit  court,  Winnebago 
county. 

Jt.  B,  Park  and  Cate,  Jones  A  SanboiHt  for 
appellant.   Burke  A  HfUs,  for  respondent. 

Taylor,  J  The  respondent  brought  nn 
action  in  the  circuit  court  to  recover  damages 
of  tlifl  appellant,  for  injuries  Bustaiiied  by 
him  white  traveling  along  one  of  the  public 
bigbways  of  said  city.  He  charges  that  he 
sustained  tlie  injury  by  reason  uf  the  negle<it 
of  tlie  defendant  to  keep  such  highway  in  a 
reasonably  safe  condition  for  public  travel. 
The  higliwiiy  upon  which  the  injury  whu  stis- 
-taine*^  was  within  the  city  limits,  but  outside 
v.48H.w.no.l6— ^3 


(tf  the  densely  populnted  part  (tf  the  city.  At 
the  point  in  the  highway  where  the  Injury 
was  sustained,  it  ran  along  very  near  the 
iDanks  of  the  Wisconsin  river.  There  waa  a 
fence  along  the  road  on  ttie  land  side  thereof, 
but  on  the  side  next  the  river  there  was  no 
fence  or  any  other  barrier.  The  accident 
happened  on  the  17th  of  April,  1886.  At  the 
time  of  the  accident,  and  for  some  time  pre- 
vious thereto,  the  water  of  the  river  had  risen 
above  its  banks,  and  overflowed  the  higliway 
in  question  at  the  place  where  the  Injuiy 
occurred,  and  for  about  60  rods  in  length 
along  the  road  it  waa  overflowed  to  the 
depth  of  3  feet  or  more.  The  evidence  tends 
strongly  to  show  that  the  water  was  tiniisu- 
ally  high  that  spring,  and  at  the  time  of  the 
accident.  The  narrowest  places  on  the  over- 
flowed road  from  the  fence  to  tlie  bank  of 
the  river  was  from  9  to  20  feet.  On  the  day 
of  the  accident  tlie  plaintiff  and  another  man 
were  driving  along  this  river  road  In  a  two* 
wheeled  vehicle,  drawn  by  one  horse.  The 
plaintiff  WHS  driving.  Just  before  coming 
to  the  overflowed  part  of  the  highway,  they 
met  a  man  with  a  team,  who  had  just  passed 
along  the  overtlowed  road.  As  he  passed 
tbem  he  testiQed  that  he  told  them  to  keep 
close  to  tiie  fence.  The  plaintiff  testifled  that 
ho  did  not  hear  him  say  anything.  FIuintlfT 
testiHed  that  when  he  came  to  the  overllowed 
part  of  the  road  he  sjiw  the  wagon  tracks 
coming  out  of  the  water,  and  drove  right 
along.  After  driving  some  distance,  the  man 
riding  with  him  said  "Ejtop  now;"  that  he 
stopped  there,  and  undertipokto  turn  around, 
and,  in  turning,  the  horae  went  over  the  bank 
into  the  river,  and  be  was  also  thrown  into 
tlie  river.  He  was  afterwards  taken  out  ot 
the  water  insensible,  and  very  nearly  drowned. 
On  his  cross-examination  he  said  that,  when 
the  horse  got  belly-deep  in  the  water,  then 
he  turned  back,  and  more  he  did  not  know. 
When  the  horse  got  belly-deep,  he  suddenly 
went  down.  Whether  there  was  a  cross  cur- 
rf  nt  at  the  place  where  he  stopped  and  turned 
he  could  not  tell.  Upon  the  trial  in  the  cir- 
cuit court,  the  plaintiff  had  a  verdict  in  his 
favor;  and  from  the  judgment  entered  on 
such  verdict  the  defendant  appeals  to  this 
court  The  learned  counsel  assign  for  errors: 
(1)  That  the  court  erred  in  overruling  the 
plea  in  abatement  of  the  action  pleaded  by 
the  defendant;  (2)  that  the  motion  fur  a  non- 
suit should  liave  been  granted;  (3)  tltat  the 
court  erred  in  refusing  to  submit,  as  a  part 
of  the  special  verdict,  a  question  propounded 
by  the  defendant,  and  submitting  in  iti  place 
one  drawn  by  the  court;  (4)  tliat  the  court 
refused  to  give  an  instruction  asked  bv  the 
defendant;  (5)  that  the  coui-t  erred  In  over- 
ruling the  motion  of  the  defendant  to  set 
aside  the  verdict  as  contrary  to  the  law  and 
evidence. 

The  question  raised  by  the  fli-st  assignment 
of  error  is  whether,  under  the  cliarter  uf  the 
city  of  Stevens  Point,  it  was  not  the  duty  of 
the  plaintiff  to  present  his  claim  to  the  com- 
mon council  for  allowance,  and  whether  tbi^ 


Digitized  by 


B14  NORTHWESTERN  REPORTEK,  VOL.  43.  (Wfa. 


was  not  bis  only  remedy.  The  charter  of  said 
tity  has  the  following  provisions:  **Th»t  no 
nctlon,  hereafter,  shall  be  maintained  by  any 
person  against  the  city  of  Stevens  Point  upon 
any  claim  or  demand  other  than  a  city  bond 
or  order,  unless  such  person  shall  have  first 
presented  his  claim  tu  the  city  council."  Sec- 
tion 8.  subc.  6,  c.  2(50,  Laws  1877,  and  section 
1.  c.  191,  Iriiws  1881.  Section  9  of  said  sub- 
chapter  6  pruviJea  that  **the  determination 
of  the  common  council  disallowing  •  •  • 
any  claim  of  any  person  shall  lie  final  and 
toncltisive,  and  a  perpetual  bar  to  any  action 
tn  any  court,  *  *  *  unless  an  appeal 
shall  be  taken  from,"  etc.  The  provisions 
of  the  charter  of  Stevens  Point  above  refernnl 
to  are  substantially  and  almost  literally  the 
same  as  the  like  proviHions  in  the  charters  of 
the  city  of  Maillson,  and  of  the  city  of  Eau 
Claire.  Tliis  court  considered  and  construed 
tbe  meaning  of  the  words  "claim  and  demand" 
as  used  in  »iid  charters,  and  it  was  held  that 
the  words  as  used  in  said  charters  must  be 
<»)nstrued  to  m^an  claims- and  demanrls  aris- 
ing upon  contract,  ami  not  arising  out  of  a 
wron^  or  tort.  See  Kelley  v.  Miidison,  43 
Wis.  638;  Bradley  v.  Eau  Claire,  56  Wis.  168, 
14  X.  W.  Rep.  10.  The  reasons  given  for 
such  construction  of  the  words  usfil  will  be 
found  in  the  opinions  in  said  decisions,  and 
need  nut  be  repeated  here.  Such  reasons  ap- 
ply with  the  same  force  to  the  charter  of 
t^tevens  Point  as  to  the  charters  considered  in 
the  cases  cited.  The  learned  counsel  for  th« 
appellant  admit  that  the  language  used  in 
the  original  charter  of  Stevens  Puint  Is  tbe 
same  as  that  used  In  the  Maditton  and  Eau 
Claire  charters,  and  should  receive  tbe  same 
construction;  but  contend  that  the  amend- 
ment of  said  section  8,  subc.  6,  c.  260,  Laws 
1877,  shows  that  the  legislature  Intended  to 
enlarge  the  meaning  of  the  words  "claim  and 
demand"  so  as  to  include  claims  arising  out 
of  tort,  as  well  as  upon  contract.  Theamend- 
ment  added  to  said  section  8  by  section  1, 
c.  191,  l^ws  1881,  has  no  necessary  connec- 
tion with  the  subject-matter  of  the  original 
section;  and  it  would  have  been  more  in  har- 
mony with  correct  legislation  had  It  been  en- 
acted as  a  separate  section.  The  object  of 
tbe  amendment  is  twofold:  First,  to  make  it 
the  duty  of  the  adjoining  owner  to  keep  the 
sidewalk  in  front  of  his  lot  or  lots  in  repair; 
and,  second,  to  make  him  pay  to  the  city  any 
damages  which  it  might  be  compelled  to  pay 
for  any  injuries  received  by  reason  of  the 
owner's  neglect  to  keep  the  sidewalk  in  front 
of  Ills  premises  in  repair.  We  are  unable  tu 
understand  how  this  addition  to  the  section 
,  can  in  any  way  change  the  construction 
which  should  be  given  tu  the  original  section. 
This  case,  su  far  as  the  meaning  of  the  words 
'*<:lalm  and  demand"  Is  ccmeerned,  is  ruled 
by  the  cases  above  cited.  There  was  no  error, 
therefore,  i  n  overruling  the  plea  In  abatement 
of  the  action.  The  action  was  properly  com- 
menced in  the  circuit  court. 

Upon  the  second  assignment  of  error,  the 
learned  counsel  for  the  appellant  insist  that. 


upon  the  whole  evidence,  ft  Is  oldar  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence tn  attempting  to  drive  along  the  sub- 
merged part  of  the  highway  where  the  acci- 
dent happened.  Upon  all  the  evidence  in  tbe 
case,  we  are  very  ciear  that  tbe  question  of 
contributory  negligence  in  attempting  to 
drive  along  the  submerged  way  was  a  ques- 
tion of  fact  for  the  Jury,  and  not  of  law  for 
the  court.  The  evidence  shows  that  the  place 
had  been  submerged  for  several  days,  per- 
haps a  week;  that  the  city  authorities  bad 
placed  no  barriers  or  warning  signals  at  the 
place  where  the  road  was  submerged.  The 
line  of  the  road  was  clearly  indicated  by  the 
fence  along  the  land  side,  which  had  nut  been 
washed  away;  and  it  was  known  to  the  plain- 
tiff that  a  team  and  wagon  had  just  passed 
over  the  submerged  way  in  safety.  There  is 
no  evidence  that  there  was  a  rapid  current  of 
water  In  tbe  highway;  on  the  other  hand, 
the  evidence  tends,  at  least,  to  prove  that  the 
water  in  the  way  was  not  moving  rapidly. 
The  evidence  does  not  present  a  situation  of 
affairs  like  that  presented  in  the  case  of  Hop- 
kins v.  Town  of  Rush  River,  70  Wis.  10,  31 
N.  W.  Rep.  909.  and  3&  N.  W.  Rep.  939. 
We  think  there  was  no  error  in  refusing  to 
nonsuit  the  plaintiff. 

Tbe  third  error  assigned  Is  the  refusal  of  the 
court  to  submit  the  following  question  to  the 
jury  as  apart  of  their  spedtU  verdict,  viz.: 
"Was  the  plaintiff  guilty  of  a  slight  want  of 
ordinary  care  which  contributed  to  or  caused 
the  inj  u  ry  complained  of  ?  "  and  for  subm  i ttlng 
in  its  stead  the  following  question:  "  Was  the 
plaintiff  guilty  of  negligt-nce  which  oontiib- 
uted  proximately  to  the  injury?"  It  is  evident 
that  a  most  material  question  in  this  ciise  was 
the  question  of  the  negligence  of  tbe  plaintiff. 
It  was  a  question  which,  upun  all  the  evi- 
dence in  tbe  case,  the  Jury  might  have  fuund 
for  or  against  tbe  plaintiff;  and  their  verdict 
could  not  have  been  set  aside  as  being  unsup- 
ported by  the  evidence.  In  this  state  of  the 
evidence.  It  was  highly  important,  to  tbe  de- 
fendant at  least,  that  tbe  law  in  regard  to 
what  would  be  ctmtributory  negligence  on 
tbe  part  of  the  plaintiff  should  be  clearly 
stated  to  tbe  jury.  While  we  are  not  inclined 
to  hold  that  it  was  errur  to  decline  to  submit 
the  question  in  the  form  presented  by  the  de- 
fendant, or  to  submit  it  in  tlie  form  in  which 
it  was  submitted  by  the  court,  we  are  of  the 
opinion  that,  where  thequestlon  issubmltted 
in  the  general  form  used  in  this  case,  it  Is 
the  duty  of  the  judge,  when  hlsattention  has 
been  called  to  the  matter  by  the  defendant,  in 
requesting  a  submission  in  tbe  form  stated 
by  him,  to  deOne  what  want  of  care  on  the 
part  of  the  plaintiff  would  cnnstitute  ne);ll- 
gence.  There  can  be  no  doubt  that  it  would 
have  been  errur  if  the  conrt,  upon  the  express 
request  of  the  defendant,  had  refused  to  in- 
struct the  jury  tbata  slight  want  of  ordinary 
care  on  bis  part,  which  contributed  proxi- 
mately to  the  Injury,  would  be  such  negli- 
gt^iiL-e  on  his  part  as  would  defeat  his  action, 
and  that  such  want  of  ordinary  care  would  be 
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negligence,  within  the  meaning  of  the  qnea- 
tioQ  propounded  to  the  jury  by  the  court, 
Ward  V.  Railroad  Co.,  29  Wis.  144-161;  Dre- 
her  V.  Fitchburg,  22  Wis.  675-«78;  Bloor  v. 
DelaQeld,  69  Wis.  273-279,  34  N.  W.  Bep.  116; 
Cremer  v.  Town  of  Portliind,  36  AVis.  9^-100. 
Ordinary  care  In  a  given  case  Is  that  care 
which  the  great  majorily  of  men  would  exer- 
cise under  like  circumstances.  "Sliglit  neg- 
ligence" and  "slight  want  of  ordinary  care" 
are  not  convertible  terms.  A  man  may  be 
slightly  negligent  in  a  given  case,  and  may 
atill  be  in  the  exercise  of  that  ordlnury  care 
which  most  men  would  exercise  nnder  the 
same  circumstances;  but,  if  he  is  guilty  of  a 
slight  WHnt  of  ordiniiry  cure,  then  he  does  not 
act  as  men  of  ordinary  care  would  act  under 
the  same  circumstances.  It  is  only  thf  ex- 
tremely cautious  man  who  does  not  commit 
slightly  nefiligent  acts;  but  the  law  does  not 
defeat  th(*  recovery  of  damages  caused  by  the 
negligence  of  another,  unless  the  complaining 
party  has  himself  been  guilty  of  some  upglpct 
or  want  of  care,  which  contributed  to  the 
injury,  which  men  of  ordinary  caution  would 
not  liave  cummitted  under  lilte  circum- 
stances. 

In  submitting  the  question  to  the  jury  as 
to  the  contributory  negligence  of  the  plain- 
tiff, the  court  instructed  the  jury  as  follows: 
"It  is  claimed  by  counsel  for  defendant,  and 
evidence  has  been  given  tending  to  prove, 
that  the  plaintiff  himself  was  guilty  of  con- 
tributory negligence.  Contributory  negli- 
gence means  that  he  himself  was  guilty  of 
Begligence  which  contributed  proximately  to 
the  injury.  'Proximate*  means  'direct*  or 
'immediate.*  This  question  meHD»,  was  the 
plaintiff  guilty  of  negligence  which  contrlb* 
uted  proximately  to  the  Injury?  In  answer- 
ing that  question,  you  take  into  eonsldera- 
ttoD  all  the  evidence  bearing  upon  the  sub- 
ject. You  will  take  into  considemtion  the 
"height  of  the  water  at  the  time,  the  manner 
-in  which  lie  drove  in  there,  and  all  the^sur- 
rounding  circumstances  as  sliown  hy  the  ev- 
idence, and  then  answer  the  question  as  you 
-may  find  the  fact  to  be,  from  the  evidence." 
This  instruction  is  not  in  itself  objectionable. 
Still  it  is  most  general  in  its  terms,  and  in 
•no  way  enlightens  the  jury  as  to  what  is 
meant'by  the  term  "negligeuce"  found  in 
the  question.  It  does  not  pttint  out  what  de- 
gree  of  negligence  on  the  part  of  the  plaintiff 
wutild  defeiit  his  action.  It  might  be  urged 
■that.  If  the  defendant  did  not  think  the  in- 
struction given  BUtHciently  full  and  explloit, 
It  was  hLi  duty  to  call  the  attention  of  ttte 
court  to  that  lact,  and  request  more  definite 
■Instrncttons.  In  this  case,  we  think  the  de- 
fendant liad  in  fact  called  the  attention  of 
the  court  to  the  instruction  desired  by  bim 
by  pro|KMing  the  question  he  desired  the  jury 
to  answer;  and  when  that  question  was  re- 
fused, and  a  general  question  of  negligence 
'snbmitted,  it  became  the  duty  of  the  court  to 
Instruct  the  jury  particularly  as  to  what  de- 
gree of  negligence  on  the  part  of  the  plaintiff 
-iroald  defeat  bis  right  of  acllon.   Sea  Hart 


V.  Red  Cedar,  63  Wis.  634,  24  K.  W.  Rep. 
410.  Proposing  the  question  by  the  defend- 
ant to  he  submitted  to  the  jury  was  equiva- 
lent to  a  request  to  instruct  the  jurysnbetan- 
tially  as  stated  in  the  proposed  question.  It 
is  urged  that  in  other  parts  of  the  instruc- 
tions the  court  did,  to  some  extent,  explain 
what  was  meant  by  "negligence."  We  do 
not  think,  if  such  be  the  fact,  that  it  cures 
the  difficulty.  Tliese  instructions  were  given 
as  applicable  to,  and  explanatory  of,  the  oth- 
er questions  submitted,  and  not  to  this  par- 
ticular question  as  to  the  negligence  of  the 
plaintiff.  The  jury  would  be  guided  by 
what  the  court  said  as  applicable  to  this  par- 
ticular qnestion,  and  would  not  be  likely  to 
consider  what  bad  been  said  upon  the  snb- 
mission  of  the  other  questions  in  the  case. 

The  fourth  error  assigned  Is  the  refusal  of 
the  court  to  give  an  instruction  asked  by  the 
defendant.  We  think  the  instruction  was 
properly  refused — ffint^  because,  upon  the 
facts  stated  in  the  instruction,  it  would  still 
be  a  question  of  fact,  and  not  of  law.  wheth- 
er the  plaintiff  was  guilty  of  negligence 
which  would  defeat  his  action;  and,  sseondt 
because  all  the  established  facts  proved  on 
the  trial  were  not  stated  in  the  proposition. 
The  important  fact  omitted  is  that  the  plain- 
tiff, at  the  time,  knew  that  a  double  team 
and  wagon  had  just  passed  safely  along  the 
road,  and  throngh  the  overflow.  As  there 
must  be  a  reversal  of  the  judgment  for  the 
neglect  of  the  court  to  properly  instruct  the 
jury  upon  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  it  becomes 
unnecessary  to  pass  upon  the -other  questions 
discussed  by  the  learned  couuse)  for  the  ap- 
pellant. The  judgment  of  the  circuit  court 
is  reversed,  and  the  case  is  remanded  for  a 
new  trial. 

Booa  V.  Boo«  €t  tm. 

(Supreme  Court  of  Iowa.  Oct  IT,  18S9.) 
AuMO^— Pbacdulbst  Contbtanobb. 
The  plaintiff  obtained  a  divorce  from  de- 
fendant, ana  an  award  of  alimooy.  The  defend- 
ant married  again,  and  the  seoood  wife  parchued 
certain  lands.  la  an  action  to  Babjeot  these  laodt  to 
tbe  iudgmeat  for  allmoay.  It  appdured  that,  prior  to 
the  conunencemeDt  of  toe  probeedlnn  for  cuvoroSk 
defendant  had  disposed  of  all  his  real  and  personal 
property,  reoeivliig  in  part  vajmeot  therefor  oer- 
t^D  Dotas;  that  the  land  euoseqaently  parobased 
was  paid  for  by  these  notes;  thattbedefeDdantcoa- 
dncted  tbe  nego^tions  for  the  purebase,  bat  di- 
rected that  the  deed  should  be  made  to  Us  wife,  as 
he  oonld  not  hold  property  in  Us  own  name.  It  did 
not  appearthattbe  wife  had  any  means  of  berown. 
Held,  that  the  transfer  to  the  wife  was  fraudulent. 

Appeal  from  district  court,  O'Brien  coun- 
ty; SooTT  M.  Ladd,  Judge. 

Action  to  subject  certain  lands  to  the  pay- 
ment of  ajndgmentforalimony.   There  was 
a  decree  for  plaintiff,  and  the  defendants 
peal. 

D,  D.  JtfeCoI/bfn,  tot  appellants. 

Gbahoer,  J.  The  plaintiff  and  the  de- 
fendant John  Boog  were  husband  and  wife, 
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and  on  the  13tfa  day  of  September.  1886.  tbey 
were  dlvon  ed  on  the  petition  of  the  plain- 
tiff in  this  Bult,  and  she  whs  awarded  as  ali- 
mony the  sum  of  $2,000,  besides  attorneys' 
fees  and  costs.  In  the  divorce  proceeding 
she  was  defendant,  and  her  relief  waa  upon 
cross-petition.  Before  John  Bot^commencpd 
bis  divorce  suit  against  the  plaintiff  In  this 
Bult  he  owned  certain  lands,  which  he  sold 
prior  to  the  commencement  Ot  such  suit  to 
one  Nichols,  for  which  he  received  in  money 
and  notes  92,100,  and,  in  the  fall  of  1885. 
he  converted  hisiiersonal  pn^erty  into  mon- 
ey  and  notes,  from  which  he  realized  a  large 
sum.  In  the  spring  of  1887  John  Boog  map 
ried  his  co-defendant,  Giertrnde  Boog.  In 
April,  1887,  and  after  her  marriage  to  Jolin 
Boog,  one  Leroy  Dunn  conveyed  to  Gertrude 
Boog  the  land  in  question,  for  an  agreed  oou- 
ftideration  of  88,100.  There  was  an  incum- 
brance on  the  land,  which  was  assumed  by 
the  grantee.  The  only  payment  to  Dunn 
was  the  delivery  to  him  of  41,500  of  notes, 
which  were  made  by  Nichols,  to  John  Boog 
for  the  land  sold  by  htm  before  thedivon-e 
suit.  The  claim  of  plaintiff  is  that  the  con- 
veyance of  the  land  by  Dunn  to  Goirude 
Boog  was  fraudulent  as  to  lier  as  a  judgment 
creditor  of  John  Boog*  and  that  John  Boog 
la  really  the  owner  of  the  land,  and  she  asks 
a  decree  subjecting  It  to  the  payment  of  her 
judgment.  The  slatementof  other  facts  will 
he  necessary  in  the  consideration  of  the  case. 

The  only  question  in  the  easels,  was  the 
land  bought  by  John  Boog  or  his  wife  Ger- 
trude? under  the  theory  on  which  the  case 
is  tried  the  question  Is  to  Iw  settled  by  a  tlnd- 
Ing  under  the  evidenoe  as  to  which  paid  for 
it.  Both  llie  testimony  and  the  argument 
are  directed  to  that  point  in  the  case. 

The  solution  of  the  question  to  our  minds 
Is  easy  and  satisfactory.  The  agreed  facts 
and  the  undisputed  evidenoe  show  that,  be- 
before  John  Boog  commenced  his  divorce  suit 
against  the  plaintiff,  he  realized  a  large 
amount  of  money  by  converting  his  farm 
and  all  his  personal  property  into  notes  and 
money.  No  explanation  for  such  a  step  is 
given  by  blm,  and  shortly  afler  he  com- 
menced his  divorce  suit,  which  resulted  in  a 
decree  for  divorce  and  alimony  in  favor  of 
the  wife  on  her  cross- petition.  Fending  this 
divorce  proceeding  he  paid  to  the  ptainlifF, 
under  orJi'rs  from  the  court,  4700.  This  is 
the  only  disposition  of  the  money  or  notes 
received  fur  Itis  properly  as  disclosed  in 
the  record.  The  sale  of  the  projierty  by 
Buog  WHS  in  1885,  the  decree  of  divorce  in 
1886,  and  the  purchase  of  the  property  In 
question  in  the  spring  of  1887.  At  the  time 
uf  the  luartiage  of  Gertrude  to  John  Boog  she 
was  recently  from  the  "old  country,"  and 
could  not  speak  the  English  binguage.  'i  he 
negotiiitiuns  for  the  purchase  ot  the  land 
were  conducted  on  the  part  of  Geiirude  by 
her  husband,  one  reason  assigned  therefor  be- 
ing Iier  inability  to  speak  English.  Ger- 
trude ]}oog  is  not  a  witness  in  tlie  case,  and 
the  only  proof  as  to  her  having  money  in  her 


own  right  is  the  statements  of  John  Boog, 
in  bis  testimony.  In  whieh  he  said  his  wife 
bad  some  money.  The  record  affords  no 
means  of  knowing  how  much  money  Mrs. 
Boog  broughtf  rom  the  old  country.  Itseema 
tliat  after  she  came  here  she  wotted  by  the 
week  for  John  Boog.  In  his  testimony  be 
says:  "Before  I  married  my  present  wife  I 
sold  out  all  my,  stock  to  her,  and  quit  farming. 
She  was  just  working  for  me  by  the  week  at 
that  time,  and  after  we  were  married  she 
bought  the  land  in  controTeny." 

It  is  undisputed  that  the  wily  payment 
made  to  Dunn  on  the  land  was  the  d^very 
to  him  of  the  $1,500  In  notes  taken  by  John 
Boog  from  Nichcds.  There  Is  no  dispute  but 
that  $1,500  of  such  notes  were  turned  over  to 
Dunn.  HowMr8.Boogcamelnp<»sessIonof 
the  notes  does  not  satisfactorily  appear.  Boog 
says  he  sold  the  notes  at  the  Union  Bank  at 
Sheldon  to  W.  H.  Sleeps,  and  that  his  wife 
borrowed  $700  of  one  Peck,  and  boiiglit  the 
notes:  that  she  secured  Feck  by  a  mortgage 
on  property  he  sold  her  before  he  maiTted 
her,  and  that  he  signed  the  notes  with  her. 
He  says  $700  was  ail  she  paid  for  the  notes; 
that  the  "notes  wasn't  $1,500  then."  His 
testimony  shows  that  be  sidd  all  of  the  notes 
to  the  bank,  and  received  $1,800  or  $1,900 
for  them.  In  his  testimony  he  does  not  fix 
the  amount  of  notes  bougiit  for  the  $700. 
nor  Is  thwe  anything  to  show  how  or  where 
Mrs.  Boog  obtfldned  the  balance  of  the  $1,500 
of  notes  turned  over  to  Dunn.  Mr.  Sleeper 
Is  a  witness,  and  testified  that  he  nor  tlie 
bimkdld  not  buy  the  Nichols  notes;  but  only 
held  them  as  collaterals  to  a  note  of  John 
Boog,  and  that  they  ivere  redeemed  by  John 
Boog  and  his  wife.  Tliere  is  no  harmonis- 
ing the  statements  of  John  Boog  In  his  tes- 
timony. His  testimony  is  desultory,  unrea* 
sonable  in  many  respects,  and  manifestly  un- 
truthful. One  Veednr  was  the  agent  for 
Dunn  in  the  sale  of  the  land.  Ho  says  in  his 
testimony  he  sold  the  land  to  Gertrude  Boog, 
and  then  said:  "I  made  a  contract  with  John 
Boog.  He  said  he  wanted  the  deed  made  out 
in  his  wife's  name.  He  said  he  couldn't  hold 
property  in  bis  own  name."  This  is  denied  by 
Boog,  hut  tie  stands  discredited  in  so  many 
respects  that  the  statement  of  Yeeder  musk 
prevail  In  that  inspect.  A  strange  feature  of 
the  case  is  that  with  these  discrediting  cir- 
cumstances Gertrude  Boog  was  not  made  a 
witness  to  show  at  least  ttiat  she  had  means 
to  or  ever  designed  to  make  the  purirhnse. 
Another  fact  is  that  John  Boog  says  that  at 
tlie  time  of  the  decree  in  the  divorcesuit,  and 
hIso  at  tlie  time  of  the  purchase  of  the  land 
from  Dunn,  he  had  no  money  or  property. 
In  view  of  other  evident  misstatements,  we 
are  not  disposed  to  credit  his  statements  in 
this  respect,  without  some  explanation  of  how 
he  has  lust  the  large  amount  he  surely  had 
jirst  prior  to  the  divorce  proceeding,  and 
the  rec(H-d  is  entirely  silent  In  this  respect* 
aside  from  tlte  payment  of  the.$700  as  tem- 
ptirary  alimony. 

There  wasaurely  a  motive  for  a  fraudulent 
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oonveyance,  and  we  think  8  frandulent  pur- 
pose is  scarcely  less  evident.  The  decree  of 
the  district  court  U  right.  Affirmed. 


61.EA8ON  «.  Ghxoaoo,  M.  &  St.  P.  B.  Co. 

(Supreme  Court  of  Iowa.  OoL  17, 1880.) 
Fdbuo  Fouct— Pjlbthirship— AfPSAii— -Bicord. 

L  Tbe  plJdntiff  and  on«  H.  were  equal  partners 
In  aa  option  for  tbe  purcbase  of  land.  The  defend- 
ant contracted  with  them  for  its  purchase  within 
a  specified  time,  and  at  a  speolfled  price.  The  ne- 
Kouations  were  carried  on  mainly  plaintiff,  on 
btiutlf  of  himself  and  H.,  and  the  defendant  prom- 
ised to  pay  bim.  a  ociHain  amount,  In  addition  to  the 

Snrohase  price  of  the  land,  If  be  would  secure  aad 
ellver  to  It  a  contract,  signed  hy  bbnseU  and  H. 
To  tbte  plaintifT  e«reed,  on  condition  that  the 
■freement  should  be  concealed  from  H.  Held^ 
that  this  agrreement  was  in  fraud  of  H.'s  rights  aa 
•n  equal  partner  with  the  plaintiff,  and  void  as 
■gainst  public  policy. 

2.  Tne  facta  that  the  thinR  contracted  for  was 
Id  itself  lawful,  and  that  the  defendant  was  Ijene- 
flted  by  the  agreement,  do  not  give  tbe  plaintiff 
any  rlfrht  of  recovery. 

8.  On  appeal,  it  appeared  that  the  short-hand 
notes  of  the  evMenoe  were  cerUfled  and  filed  by 
the  r^rter,  and  afterwards  a  transorlpt  of  the 
Dotea  was  also  certified  and  filed  by  him,  and  that 
the  offers  of  documentary  evidence  were  noted  by 
the  reporter,  and  identified  by  blm  at  the  trial. 
Tbe  bill  of  exceptions  recited  that  the  evidence  tak- 
en in  the  case  by  the  offl<dal  reporters,  and  the  ex- 
hibits, docementary  evidence,  and  depositions 
therein  referred  to,  were  all  the  evidence  intro- 
duced on  trial;  that  the  report  of  evidence  "oor- 
recUy  shows  what  evidence  has  been  inti^uosd 
*  *  *  prior  to  tbe  snbrnlsslon  of  said  cause  to 
tbe  ooort,  •  •  •  and  also  what  evidence  was 
iutrodtioed  *  •  *  after  plsintifl's  motion  to 
open  up  the  case  was  snstainea;  *  *  *  that  the 
offers  of  evidence,  questions  asked,  objections 
thereto,  ruling  of  the  court,  and  exceptions  of  de- 
fendant *  *  •  an  each  and  all  correctly  stated 
therein.  •  *  •>•  £eId,thattblewasaBufil^nt 
identification  of  the  evidence. 

4.  Where  the  records  €S  certain  deeds  are  In- 
troduced In  evidence,  it  Is  a  sufficient  identiflca. 
tion  of  such  records  i^  they  are  referred  to  in  the 
report  of  tbe  evidence  by  the  titie  of  the  record 
and  page  thereof,  sod  it  is  not  necessary  that  a 
copy  of  the  record  be  set  out  in  the  report. 

5.  Where  a  cause  lias  l>een  submitted  to  ^he 
court,  and  taken  under  advisement,  and  the  court, 
on  motion,  opens  the  case,  and  allows  both  parties 
to  introduce  additional  evidence,  it  fs  not  assigna- 
ble as  error,  unless  it  appears  that  it  subject*  one 
«t  the  parties  to  surprise  or  pr«(|iidice. 

App^  frum  district  court,  Keokuk  coan- 
tyi  J.  K.  JoHMSOK.  Judge. 

Action  upon  an  oral  agreement  to  recover 
•4,000,  with  interest.  A  jury  being  waived, 
the  t  aiise  was  submitted  to  the  court,  and, 
without  any  finiMng  of  fai^.  Judgment  was 
entered  for  the  plaintiff.   Defendant  appeals. 

Chamberxt  MeBlroy  lioberUt  for  Appel- 
lant. Lafferty  A  Morgan  and  B,  8.  Samp- 
ton,  for  appellee. 

Given.  C.  J.  1.  It  is  contended  in  behalf 
of  appellee  th;it  the  evidence  Is  not  bo  identi- 
fied bill  of  exceptions  or  certiticate  of  the 
Judge  as  to  authorize  this  cuiiri  to  consid- 
er the  only  error  assigned  and  urged  in  argu- 
ment by  appellant,  to- wit,  tliat  iiiuler  the  ev- 
idence the  finding  and  Judgnient  should  hnve 
been  for  defendant.  The  evidence  wite  tak- 
en on  tlie  triiU  by  the  sliurt-hand  reporter. 


and  the  short-hand  notes,  certified  by  him- 
self, filed  with  the  derk;  after,  which,  a 
transcript  of  the  short-hand  notes,  duly  cer- 
tiSed  by  the  reporter,  was  also  filed.  In  the 
taking  of  testimony,  the  reporter  noted  all 
offers  of  documentary  evidence;  each  of 
which,  under  the  direction  of  the  court,  was 
at  tbe  time  unmistakably  identified.  The 
bill  of  exceptions  recites:  "Be  it  further  rei- 
membered  that  the  evidence  taken  In  this 
case  by  E.  H.  Waring,  official  reporter  of 
this  court,  and  the  exhibits  and  documentary 
evidence  and  deposition  therein  referred  to, 
was  all  ttie  evidence  introduced  on  the  trial 
of  the  oaase;  that  said  report  of  evidence  cor- 
rectly shows  what  evidenoe  has  been  intro- 
duced on  the  trial  of  said  cause  prior  to  the 
sDbmlealon  of  said  ease  to  the  court,  on  Jan- 
uary 27,  1888,  and  also  what  evidence  whs 
introduced  In  said  cese  after  plaintiff's  mo- 
tion to  open  up  the  case  was  sustained,  on 
February  8, 1888;  that  the  offers  of  evidence, 
questions  asked.  obje<Alons  thereto,  mllngsof 
tlie  court,  and  exceptions  of  defendant  to 
such  rulings,  as  stated  and  shown  in  said  re- 
port of  evidence,  are  each  and  all  correctly 
stated  therein.  Said  report  of  evidence  is 
entitled  in  this  cause,  and  filed  therein,  and 
certified  to  by  said  reporter  and  the  Judge  <rt 
this  eourt.'*  We  think  this  is  a  suflleient 
identification  of  the  evidence.  By  tbe  iden- 
tification in  the  reporter's  notes,  ^lie  doen- 
mentary  evidence  offered  and  admitted  whs 
identified  from  all  similar  documents.  This 
evidence  of  tlieir  identifiosUon  was  not  only 
on  file  in  the  form  of  the  reporter's  short- 
hand notes,  but  also  the  transcript;  and  there- 
by the  identification  was  unmistakable.  See 
Town  of  Manson  v.  Ware,  6S  Iowa,  846, 19 
N.  W.  Rep.  £75;  Miller  v.  Railway  Co.,  70 
Iowa.  802.  SO  X.  W,  Rep.  580. 

2.  On  the  trial,  the  proper  foundation  be- 
ing laid,  the  records  in  full  of  17  deeds  were 
introduced  in  evidence,  being  deed  records  of 
Mabaslta  county.  Appellee  complains  that  tbe 
records  of  these  deeds  were  not  snffidentiy 
Identified,  and  were  not  copied  Into  the  re- 
porter's report,  or  into  the  transcript.  The 
identification  was  by  naming  the  title  of  the 
record  and  the  pi^es  offered.  This  is  a  snfr 
flcient  Identification.  It  is  not  required  Vkat 
the  reporter  copy  such  doeamentary  evidence 
into  his  report.  They  being  unmistakably 
identified  in  the  bill  of  exceptions,  they 
stiould  be  Incorporated  in  the  transcript 
either  by  inserting  a  certified  copy  from  the 
Officer  having  charge  of  the  record,  or  by  the 
clerk  transcribing  the  same.  If  It  were  at 
all  necessary  that  these  deeds  be  bf'fore  us  In 
considering  the  case,  they  could  be  made  a 
part  of  the  transcript,  under  the  provisions 
of  section  3185,  Code.  No  question  what- 
ever is  made  with  respect  to  these  deeds; 
hence  we  think  It  is  unnecessary  that  they 
be  incorporated  in  the  transcript. 

3.  After  the  cause  had  been  fully  submit- 
ted and  taken  under  advisement,  the  court 
sustained  appellee's  motion  to  open  the  case, 
and  hear  additional  evidence.  Appellant 
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claims  that  tbis  was  error.  On  the  hearing, 
both  parties  offered  additional  evidence,  and 
neither  was  subject  to  any  surprise  or  preju- 
dice by  this  action  of  the  court, 

4.  The  only  other  error  assigned  Is  that* 
upon  tlie  evidence,  the  court  should  have 
fuond  for,  and  rendered  judgment  In  favor 
of,  tlie  defendant,  instead  of  for  the  plaintiff. 
Appellant's  contention  is  that  tlie  oml  agree- 
ment sued  upon  Is  against  public  policy,  and 
void.  The  case  as  shown  by  the  abstracts 
before  the  court  is  this:  Plaintiff  and  W. 
N.  Hoover,  as  partners,  owned,  jointly^  op- 
tions on  about  1,250  aorM  of  coal  land;  that 
la.  Uiey  bad  procured  contracts  from  the 
owners  of  the  lands,  wherel^  they  had  the 
right  to  buy  the  lands  within  a  certain  speci- 
fied time  at  an  average  of  about  fSO  an  acre. 
Their  Interpsta  were  equal.  Th^  sold  out 
to  the  defendant  by  written  contract.  By 
this  contract  the  defendant  acquired  the  right 
to  purchase,  within  aspecifled  time,  the  whole 
1,250  acres  at  S150  per  acre.  During  Uie  ne- 
gotiations, the  defendant,  tlirough  the  agent. 
UcNeill.  wlio  made  th«  contract  on  the  part  uf 
thedefendant,  promised  plaintiff,  if  be  would 
deliver  to  defendant  the  written  contract  of 
the  cliaracter  above  indicated  signed  by  him- 
self and  Hoover,  the  defendant  would  pay 
bim  •1,000  down,  and  $4,000  when  the  title 
to  the  land  was  obtained.  It  was  agreed  be- 
tween the  plaintiff  and  McNeill,  at  the  time, 
that  this'  f^eeraent  to  pay  plaintiff  $5,000 
should  be  kept  secret  from  Hoover.  On  the 
delivery  of  the  contract,  signed  by  plaintiff 
and  Hoover,  the  81,000  was  paid  to  plaintiff. 
The  defendant  subsequently  exercised  the 
election  to  take  the  land,  and  it  whs  all  con- 
veyed, under  its  direction,  to  S.  S.  Merrill, 
trustee.  The  negotiations  with  McNeill 
were  mainly  by  the  plHintiff.  on  behalf  of 
himself  and  Hoover.  Plaintiff  was  bonnd  to 
aot  in  good  faith  in  these  negotiations,  to- 
wards his  partner.  Hoover.  "It  is  a  viola- 
tion of  good  faith  for  any  partner,  in  con- 
ducting the  partnership  business,  to  stipu- 
late climdestinely  with  third  persons  for  any 
private  and  selfish  advantnge  and  benefit  to 
himself  exclusive  of  the  partnership;  for  all 
the  pitrtnerstiip  property  and  partnership 
contrncts  should  be  managed  fur  the  equal 
benefit  of  all  partners,  according  to  their  re- 
spective interests  and  shares  therein." 
Story,  Partn,  (7lh  Ed.)  §  174.  Appellee  con- 
tends that  it  was  not  his  purpose  or  inten- 
tion to  defraud  Hoover  out  ot  his  share  of 
the  95,000.  Tbis  claim  is  not  sustained  by 
the  eviilence.  That  there  was  an  agreement 
between  him  and  McNeill  that  the  matter 
should  be  concealed  from  Hoover  is  testified 
to  by  both.  McNeill  could  have  no  purpose 
in  concealing  it  from  Hoover.  It  could  make 
no  difference  to  him  or  his  principal  that 
Hoover  should  share  in  the  85,000.  Plain- 
tiff himself  testified:  *'He  offeied  me  that 
85,000  before  we  signed  the  contract,  and  I 
went  to  see  Mr.  Htxiver  undtold  hira  McNeill 
wanted  substantially  the  B»me  kind  of  option 
we  gave  hioj,  and  lie  agreed  to  it.   1  did  not 


say  anything  to  him  about  the  85.000.  I 
kept  that  all  from  him."  The  plalntlfTs 
statement,  on  recall,  that  **I  novo:  bad  any 
other  Idea  but  to  divide  that  with  Mr.  Hoov- 
er," is  not  sustained  by  his  fonner  examUur 
tion. 

Appellee  claims  that  there  was  a  settle- 
ment between  him  and  Hoover,  at  which  be 
was  allowed  tbe  81i000  zeceived.  In  Ilea  of 
his  share  of  commissions  on  lands  belonging 
to  Hoover  uid  to  his  brother  that  went  Into 
the  oontract.  It  does  not  appear  from  his  tes- 
timony  that  even  then  he  disclosed  to  Hoover 
the  existence  of  tbis  agreement  for  85.000. 
His  statement  la  that.  Hoover  harlng  said, 
"I  must  give  you  a  check  for  one-half  the 
commission  on  these  two  pieces  ot  land."  **I 
told  him,  •  No;  you  need  not  do  tliat.*  I  had 
an  arrangement  with  iSr.  McNeill  that  I  had 
:got  something  outside,  and  the  commission 
on  these  two  ^eces  of  land  would  amount  to 
about  82.100;  that  is,  my  share  of  commis- 
sion on  these  two  pieces  of  land.  And  I  said 
toliim:  'I  have  an  arrangement  with  Mr. 
McNeill  whereby  I  get  something  outside.' 
He  said:  «8o  I  underatood.  I  did  not  know 
that  you  would  say  anything  about  it.' 
•  Well,*  I  said.  •  he  did,  and  I  am  willing  for 
you  to  keep  this  commission  as  an  offset  to 
the  other.* "  This  is  denied  by  Hoover  in  his 
testimony;  he  disclaiming  any  knowledge  of 
the  85,000  agreement  until  it  was  disclosed 
on  the  trial.  Haskell,  who  was  called  after 
the  case  was  opened  for  further  evidence, 
testified  to  something  being  said  between 
plaintiff  and  Hoover  about  84,000  or  84.500 
at  the  time  the  deeds  were  drawn  and  the 
transfer  made.  This  could  not  have  referred 
to  the  settlement  between  the  parties,  and 
must  have  related  to  some  other  84,000  or 
84,500  than  that  In  question.  We  are  en- 
tirely satisfied  that  the  plaintiff  and  McNeill 
entered  Into  the  agreement  for  the  payment 
of  the  85,000  with  the  understanding  and  in- 
tention that  it  shouhi  be  concealed  from 
Hoover.  We  are  the  more  readily  convinced 
of  this  because  of  another  equally  fraudulent 
arrangement  entered  into  between  them. 
When  the  time  of  the  defendant's  option  was 
nearly  expired,  and  the  plaintiff  whs  Hnxiuus 
that  it  should  be  accepted,  he  agreed  with 
McNeill,  the  agent  of  the  defendant,  to  pay 
to  him  a  bribe  of  85,000  if  he  would  induce 
the  defendant  to  accept  the  option.  These 
two  men  were  willing  to,  and  did,  basely 
combine  to  defraud  the  partner  of  the  one 
and  tbe  principal  of  the  other. 

5.  Having  seen  what  the  contract  was,  we 
now  inqnire  whether  it  is  void  hs  against, 
public  policy.  Mr.  Oreenhood,  in  his  work 
on  Public  Policy,  (pages  I.  136,  152.)  biys 
down  the  following  rules:  "Uulel.  Any  con- 
tract made  by  a  competent  party,  upo#val- 
uabte  consideration,  when  made  fi'eely  and 
intelligently,  is  valid,  unless  it  comes,  within 
rule  2.  Kule  2.  But  if  such  contract  bind 
the  maker  to  do  souiethini;  opposed  to  tbe 
public  policy  of  the  state  or  nation,  or  con- 
tUcts  with  the  wants,  interests,  or  prevalUug 
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Bentiment  of  the  people,  or  our  obligations  to 
the  world,  oris  repugnant  to  the  morHls  of 
the  times,  it  is'Toid,  however  solemnly  the 
same  maybe  made."  "Bulel52.  Any  prom. 
ise  which  secures  to  one  of  several  who  are 
Hcting  with  others  in  a  matter  of  common  in- 
terest, or  who  are  signing  a  common  agree- 
ment with  the  same  object,  any  secret  ad- 
vantage over  his  associates,  which  moves  the 
former,  but  is  purposely  withheld  from  the 
latter,  la  void.*'  "Uule  159.  Any  contrHc| 
which  has  for  its  object  the  practice  of  decep- 
tion upon  the  public  or  public  offlcers.  or  up- 
on any  pnrty  In  interest,  as  to  ownership  of 
property.  Bnanclai  condition,  the  nature  of  a 
transaetion,  the  indebtedness  of  a  bankrupt 
or  of  an  estate,  the  responsibility  assumed 
by  an  obligation,  the  pei-sonal  condition  of 
the  parties,  the  motives  of  an  adviser,  the 
producer  or  manufacturer  of  goods,  the  loss 
Bustnineil  by  a  marriage,  the  gain  of  a  hus> 
band  by  marriage*  qualltlcations  for  office, 
the  character  of  vessels,  or  which  is  made  In 
order  to  consummate  a  fraud  upon  Uie  peo- 
I^e,  or  upon  the  public  tratsury,  or  upon 
third  persons,  is  void,"  These  rules  are 
founded  in  reason,  and  well  sustained  by  au- 
thority. On  page  2  the  author  says:  "The 
strength  of  every  contract  lies  in  the  power 
of  tlie  promisee  to  appeal  to  the  courts  of 
public  justice  for  redress  for  its  violation. 
The  administration  of  Justice  is  maintained 
at  the  public  ex|ien8e.  The  courts  will  nev-' 
er, .  therefore,  recognize  any  transaction 
which,  in  its  object,  operation,  or  tundenoy. 
Is  calculated  to  be  prejudiclHl  to  the  public 
welfare."  Quoting  from  WiLHrvr,  G.  J.,  he 
says:  "  ■  It  is  the  duty  of  all  courts  of  justice 
to  keep  their  eye  steadily  upon  Ute  interests 
of  the  public,  even  In  the  admin istration  of 
commutative  justice;  and  when  they  And  an 
action  is  founded  upon  a  claim  Injurious  to 
the  public,  and  which  has  a  bad  tendency,  to 
give  no  countenance  or  assistance  in  foro 
oivUt.*  'Though  the  branch  of  the  law 
relating  to  public  policy, 'sa^  another  judge, 
*  is  liable  to  be  misunderstood,  and  extended 
beyond  its  proper  dimensions,  still  it  must 
not  on  that  account  be  neglected  or  dlspar* 
aged.  The  rule  that  contracts  and  agree- 
ments, when  contraiy  to  public  policy,  when 
properly  understood  and  applied,  is  one  of 
tlie  great  preservatives  of  a  state.  Sound 
morality  is  the  corner-stone  of  the  social 
edifice.  Wbateverdisturbsthatiscoridemned 
under  the  fundamental  rule.*  And  another 
court  thus  expressed  itself:  *We  may  take 
11  as  well  settled  that  In  the  law  of  contracts 
the  first  purpose  of  the  courts  is  to  look  to 
ttie  welfare  of  the  public,  and.  If  the  enfbrce- 
ment  of  the  agreement  would  be  inimical  to 
its  interests,  no  relief  could  be  granted  to  the 
part^injured.  and  even  tbougli  it  might  re- 
salt  beneficially  to  the  party  who  made  and 
violated  the  agreement.* "  We  think  the 
agreement  in  question  comes  cle(u>ly  within 
the  class  of  contmcts  v(rfd  as  against  public 
ptdicy. 

6.  It  is  maintained  on  behalf  tof  appellee 


that  even  if  the  agreement  Is  void  as  against 
public  policy,  the  thing  contracted  for  being 
in  itself  lawful  and  beneficial,  and  the  de- 
fendant company  having  received  the  benefit, 
It  is  unjust  to  allow  it  to  avoid  the  contract, 
and  retain  the  benefit.  The  Illegality  of  the 
asireements  rests  in  the  intent  to  defraud 
Hoover.  Had  it  been  made  for  the  benefit 
of  both  partners,  it  would  have  been  lawful. 
There  is  a  confiict  In  the  authorities  on  this 
question,  several  respectable  authoritips  sus- 
taining the  view  contendtid  for.  See  Greenh. 
Fub.  Pol.  7,  and  cases  cited.  It  is  nut  an 
open  question,  however,  in  this  state.  In 
ijangan  v.  Sankey,  55  Iowa,  52, 7  N.  W.  Rep. 
393.  wherein  It  was  insisted  that  a  oontnict,. 
held  to  be  void  as  against  public  policy,  may 
be  relied  on  as  an  estoppel,  and  a  recovery., 
therefore,  had.  this  court  say:  "We  do  not 
believe  tliia  is  correct,  and  are  unwilling  to 
hold  that  a  contract,  void  as  Iwing  against 
public  policy,  has  any  vitality  whatever.  It 
matters  not  how  it  may  be  pleaded,  a  sub- 
stantial right  cannot  t>e  enforced  thereunder. 
That  which  cannot  be  recovered  in  an  action 
on  t^e  contract  should  not  be  permitted  to  be 
done  by  indirection. "  In  Steever  v.  Railway 
Co.,  62  Iowa,  871,  17  N.  W.  Rep.  695,  this 
court  said:  "Thequestion  for  our  determina- 
tion, which.  In  our  view,  is  decisive  of  the 
^e,  is  this:  Does  the  doctrine  of  pari  da- 
lic^m  defeat  recovery  by  plaintiff  in  this  afr 
tlon?  Under  this  ftimiliar  doctrine,  parties 
equally  in  fault,  or  equally  violators  of  law. 
can  have  no  remedy  against  each  other  based 
upon  contracts  or  tranaactionB  which  are  es- 
teemed unlawful."  One  of  the  conditions  of 
the  agreement  sued  upon  was  that  it  should 
be  kept  secret  from  Hoover.  Tliis  was  a 
base  fraud  upon  Hotiver,  and  rendera  the 
agreement  void  as  being  against  publle 
policy.  The  law  leaves  the  parties  where  it 
finds  them,  and  will  afFq|-d  no  relief  to  either 
upon  such  an  agreement.  The  judgment  of 
the  district  court  Is  reversed. 


Cook  e.  UoFablazr)  H  al, 
(Supreme  Court      Iowa.  Oct  17. 188(k) 

COXTBBSION  OP  JVDOHBNT— RBDBXTTIOlt. 

1.  Wbereaconfesftioa  of  judgment  autborisins' 
tbe  entry  of  a  decree  of  foreoLosure  of  a  deed  of 
trust  contains  an  agreemeot  that  the  sale  under 
the  decree  shall  be  absolute,  with  no  right  of  re- 
demption, a  decree  and  sale  In  oeeordanoe  vrlth 
the  terms  of  sucb  agreement  Is  conclusive  agatoat 
a  snbsequent  judgment  creditor. 

2.  Sacb  agreement  Is  not  invalidated  bj  the 
proviBiona  of  U)de  Iowa,  8101-11119,  regarding 
the  rights  of  holders  of  junior  liens  to  redeem  from 
prior  judgments  and  sues  t^reander. 

Appeal  from  district  court.  Boone  county; 
J.  L.  I^EVEMB,  Judge. 

Action  in  chancery  to  enforce  the  all-ged 
right  of  plaintiff  to  redeem,  as  a  junior  judg- 
ment creditor,  from  a  sale  of  lands  upon  a 
senior  judgment.  The  relief  sought  in  the 
petition  was  granted  by  the  decree.  Defend- 
ants appeal. 

8,  B,  Dyer^  for  appellants.  Berrt/httl  ifr 
BetiTj/,  for  appellee^ 
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BeoK,  J.    1.  The  undisputed  facts  of  the 
■case  are  these;   Hoover  and  anot)ier.  being 
«  Indebted  to  2foFarland.  defendant,  in  large 

-sn:ns.  which  wen  secured  hj  certeln  trnst 
-deeds  executed  by  the  debtors  on  the  17th 
tiny  of  April,  1885,  execnted,  In  the  form 
lireHcribed  by  statute,  a  confession  or  war- 
rant authorizing  h  judgment  to  be  entered 
agnlnst  Lhe  deblurs  in  favor  of  the  creditors, 
and  a  decree  foreclosing  the  riglits  of  redemp* 
tlon  under  the  (le»)s  of  trust.  The  confes- 
sion of  judgment  prescribes  that  execution 
shall  be  stayed  without  bonds  for  a  time 
named,  and  that,  upon  expiration  of  the  stay 
provided  for,  llie  land  sliall  be  sold  upon  ex- 
ecution, and  the  sale  shall  be  absolute,  and 
wlthoat  redemption.  The  judgment  remain- 
ing unpaid  lifter  the  expiration  of  the  stay, 
on  August  11th  an  execution  was  issued  on 
the  judgment,  and  the  property  descril)ed  in 
the  decree  of  foreclosure  was,  on  the  18tb 
day  of  September  following,  sold  to  the  cred- 
itor, the  defendant  in  this  suit,  and  a  sher^ 
ifiE's  deed  therefor  was  Immediately  executed. 
On  the  22d  day  of  January,  1887.  plaintiff 
recovered  judgment  by  confession  against 
one  of  the  parties  oonfessing  the  judgment 
to  defendant  in'thls  action,  and,  on  the  bth 
day  of  July  following,  made  a  tender  to  the 
clerk  of  a  sum  sufficient  to  redeem  from  de- 
fendant lierein,  Hud  from  another  judgment 
creditor,  were  redemption  therefrom  allow- 
able. The  clerk  refused  to  accept  the  sum 
tendered  and  permit  the  redemption.  Upon 
these  facts  tlie  district  court  entered  a  decree 
requlringlhe  redemption  to  be  permitted  and 
made. 

2.  In  our  opinion,  the  decree  of  the  district 
court  is  nut  authorized  by  the  facta  of  the 
case.  "We  tliink  the  rights  of  the  parties 
as  to  the  redemption  are  not  determined  by 
the  statute  prescribing  redemptions  under 
judicial  Sides,  but  ^ther  by  the  decree  of 
the  court  entered  in  the  proceeding  by  con- 
fession it)  f»vor  of  defendant.  The  statute 
provides  that  redemption  may  be  made  in 
cases  therein  contemplated.  It  cannot  be 
claimed  that  these  pruvisions  defeat  redemp- 
tions authorized  by  the  Agreements  of  the 
parties  to  the  action,  and  provided  for  by  the 
•decrees  made  tlierein,  when  sucli  agreements 
■and  decrees  are  not  in  conflict  with  the  pro- 
visions of  the  statute.  It  cannot  be  doubted 
tliHt  parties  to  an  action  of  foreclosure  may 
stipulate  that  sales  of  real  property,  made 
ujion  a  decree  rendei  ed  tlierein,  shall  be  ab- 
solute, and  without  redemption;  and,  when 
such  stipulations  are  the  basis  of  tlie  provis- 
ions of  the  decree,  it  cannot  be  doubted  that 
it  is  In  effect  an  adjudication,  binding  upon 
the  parties,  which  will  affect  or  dispose  of 
titles  of  iand  subject  to  such  adjudication 
against  all  persons  not  holding  liens  or  supe- 
rior titles  or  equities.  In  other  and  prob- , 
ably  plainer  language,  paities  to  an  action  of 
foreclosure  may  stipulate  that  a  sale  of  land 
upon  the  judgment  to  l>e  rendered  therein 
shall  be  absolute,  and  without  redemptitm. 
The  court  liaving  cognizance  of  the  actiou 


may  enforce  the  stipulation  by  adjudication, 
making  it  s  part  of  the  decree  in  the  case. 
A.  sale  and  deed  nnder  this  decree,  as  against 
the  parties  and  others  not  holding  8nperi<n- 
liens  and  equities,  would  pass  ihe  tiUe  to  the 
purohaser.  It  is  simply  the  case  of  a  dispo- 
sition  of  land  by  the  decree  of  the  coart  upon 
agreements  of  the  parties.  It  the  defendant 
could  have  executed  a  deed  for  the  land  in 
satisfkietion  of  his  debt  which  would  iiave 
uissed  Uie  title,— and  it  cannot  be  doul)ted 
that  he  could, — surely  a  oonTeyance  made 
pursuant  to  a  jadicial  proceeding  wonld  be 
equall|r  effective.  The  plaintiff  In  the  ease 
liad  no  lien  on  the  land  when  the  decree  was 
entered  and  the  land  was  sold.  He  was  sim- 
ply a  creditor  witbont  a  lien  or  an  equity 
which  would  forbid  the  transfer  of  the  land 
by  the  debtor  in  payment  of  bis  debts. 

3.  But  it  Is  insisted  that  the  statute  pro- 
vides that  the  holder  of  a  judgment  lien  may 
redeem  from  a  sale  on  s  senior  judgment. 
That  Is  true  it  the  rlght<tf  redemption  exists. 
It  cannot  exist,  of  course.  If  the  pnrchaser 
has  acquired  a  valid  title  free  from  lien  and 
equities.  In  this  case  he  had  acquired  such 
a  title  through  the  agreement  of  the  jiartiea 
in  the  action,  the  adjudication  of  the  eourt- 
upon  that  agreement  resulting  in  a  decree 
declaring  that  the  sale  of  land  shall  be  ahao- 
lute^  and  without  redemption,  and  the  sale 
and  deed  pursuant  to  the  decree.  Surely  the 
'^reement  of  the  parties,  the  decree,  the  sale, 
and  deed  will  not  be  disregarded  in  favor  of 
one  who  bad  no  lien  or  equity  when  defend- 
ants* title  ripened  into  perfection  by  the  ex- 
ecution of  the  deed.  In  our  opinion,  these 
views  irresistibly  lead  to  the  conclusion  that 
the  district  court  ought  to  have  held  that 
plaintiff  neither  in  law  nor  in  equity  was  en- 
titled to  redress,  and  on  that  ground  should 
have  dismissed  bis  petition.  Beversed. 


HcGlBBONS  fi.  WlLBBB. 

(Supreme  Court  <^  Iowa.  OoL  17, 1880.) 
Dsoirr. 

In  an  action  for  damages  for  false  npn- 

sentatioBfl  concerning  the  location  of  oertaln  lands, 
it  appeared  that  defendant  formerly  owned  tbe 
land,  but  bad  sold  it  to  L. :  that  at  tbe  request  of 
L.'B  agent  he  went  with  him  and  plaintiff  to  point 
out  the  location  of  the  tracts  plgdntiff  wished  to 
buy,  the  locatioo  being-  unknown  to  tbe  agent; 
that  he  pointed  out  certain  tracts  as  the  ones  plain- 
tiff bad  agreed  to  buy;  tbat  bis  repreBentatlona 
were  false,  and  tbat  be  knew  tbey  were  false  wbeo 
he  made  them.  Tbere  was  no  evidence  of  oollo- 
Blon  between  defendant  and  tbe  Meat,  and  defend- 
ant received  no  oompensaUOD  tor  his  servloea. 
Held,  tbat  plaintiff  was  enUtled  to  rely  wholly  on 
tbe  representations  of  tbe  defendant  as  to  the  lo- 
cation of  tbe  lands,  and  an  instruction  tbat  failara 
on  ber  part  to  make  further  ini^uiry  would  defeat 
her  recovery  was  erroneous. 

Appeal  from  district  court,  Woodbury 
county;  C.  H.  Lbwis,  Judge. 

Action  at  law  to  recover  dam^es  for  al- 
leged false  and  fraudulent  representations 
made  by  the  defendant  to  the  plaintiff,  by 
whictt,  it  is  claimed,  plaintiff  was  induced  to 
purchase  certain  real  estate  with  a  mistalcen 
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4)elief  M  to  Its  location.  There  was  a  trial  by 
Jury,  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  Plaintiff  appeals. 

liallam  A  ffallam,  tor  appellant.  /.  P. 
Stood,  for  ai^lee. 

BoiHROOK,  J.  1.  Two  acttons  were  com- 
menced by  the  plaintiff  against  the  defend- 
4ttt  tm  false  representations  as  to  the  loca- 
tton  uf  two  tracts  of  land.  Tbe  notions  were 
■ounstflidated  and  tried  as  one.  The  conrt,  in 
its  iostrucUons  to  the  jury,  directed  a  verdict 
for  tlie  defendant  as  to  one  of  the  actions. 
Vo  oomplnint  is  made  by  the  plaintiff  ot  tliis 
rating  of  thecourt.and  noconslderation  need 
he  given  ti>  that  cause  of  action.  The  cause 
Bubmiltwl  to  the  jury  was  based  upon  alleged 
fslseand  fmudnlentrepi'esentatlons  as  to  the 
locniion  of  a  tract  of  land  dracribed  ns  the 
W.  I  of  block  52.  In  Kustln  ft  Co.*8  addition 
to  8iuux  City.  The  court  submitted  certain 

rial  intem^atorifls  to  the  jury  in  connec- 
wlth  the  inslraetlon.  Tbe  fbllowlng  is 
act^y  of  said  tnterrc^ttnies,  with  the  an- 
•wers  relumed  by  the  jury:  **(!)  Did  the  de- 
fendant. Wilder,  just  prior  to  the  purchase  of 
tlie  west  half  of  block  52,  Bustln  A  Oo.'b  ad- 
^litioor  by  plHlntiff,  make  to  plaintiff's  hus- 
band, while  he  was  acting  as  her  agent,  the 
representations  and  statements  which  plain- 
tiff In  Iter  pelttlon  snys  defendant  did  make 
to  him?  Afumer.    Yes.  (2)  Did  defendant, 

Srior  to  the  purchase  of  the  west  half  of  said 
lock  52,  make  to  the  plaintilf  herself  the 
atatements  and  representations  which  she 
■vers  in  her  petition  be  did  mnke  to  her?  A. 
Yes.  (8)  Did  defendant.  Wilder,  juat  before 
tlie  purchase  of  snid  block  52  by  plaintiff,  des- 
ignate a  corner  as  the  corner  ot  said  block  52, 
■and  did  he  designate  a  tract  as  block  52, 
which  comer  and  tract  were  not  the  true  cor- 
ner and  bl(x:k?  A.  Yea.  (4)  Ifhedldmake 
Ihe  statements  and  representations  as  claimed 
by  plaintiff,  and  designate  the  corner  and 
tract  as  claimed  by  her,  then  were  such  rep- 
resentations, atatemt^nts,  and  designations 
false?  and  did  he  then  know  them  to  be 
false?  A.  Yes.  A.  Yes.  (5)  If  defendant 
made  the  representations,  statements,  and 
■designations  as  plaintiff  claims,  then  did 
plaintilf  believe  the  same  to  be  true?  and, 
Meond,  if  she  did  so  believe,  did  she  rely  up. 
on  the  same,  and  hv  reason  thereof  purchase 
the  west  half  uf  block  52?  A.  Yes.  (ti)  If 
tbe  defendant  made  the  statements  and  rep- 
resentations, and  designated  the  comer  and 
tract,  as  plaintiff  claims,  then  could  the  plain- 
tiff, by  herself  or  husband,  by  the  exercise  of 
reasonable  diligence,  have  ascertained  the 
truth  with  respect  to  such  statements,  rep- 
resentations, and  designations?  A*  Yes.  (7) 
If  defendant  pointed  out  to  plaintiff's  hus- 
band a  tract  as  the  west  half  uf  block  52 
which  in  fact  was  not  said  west  half  of  block 
52,  then  what,  at  said  time,  was  the  difTer- 
-enue  in  value  between  the  real  west  half  of 
block  52.  fEustln  &  Co.'s  addition,  and  the 
tract  by  the  ilefendant  designated  as  such 
west  half  of  said  block?   A.  «300.   C.  H. 


MiLvxRSTBD,  Foreman."  It  win  beohserved 
by  the  answers  to  the  interrogatories  that  the 
jury  found  for  the  plaintiff  upon  every  tact 
essen  tlal  to  a  recovery  on  the  ground  ctf  fraud* 
except  that,  in  answer  to  the  sixth  qumtiont 
it  was  found  that  the  plaintiff  or  her  husband, 
by  the  exercise  of  reasonable  diligence,  could 
have  ascertained  the  truth  with  respect  to 
the  false  representations.  This  finding  <tf 
the  jury  wan  doubtless  based  upon  an  1b- 
structlon  of  tha  court  which,  upon  the  ques- 
tion of  reasonable  diligence,  was  as  foUows: 
"If  the  defendant  made  the  representations, 
statements,  and  designation  as  to  corner  and 
tract  of  block  as  by  the  plaintiff  in  her  peti- 
tion alleged,  and  the  same  were  false,  and  tf 
the  plaintiff  had  ready  means  of  Information 
as  to  the  facts  with  reference  tliereto,  or 
reasonable  diligence  could  have  obtained  tbe 
same.  It  was  her  duty  to  have  done  so,  and 
not  have  relied  upon  the  statements  of  de- 
fendant; and  if  she  had  such  means  of  in- 
formaUon,  and  failed  to  exercise  and  use  the 
same^  and  wholly  rdied  upon  defendant's 
statements,  representations,  and  designation, 
and  by  reason  thereof  made  the  purchase,  and 
was  damaged,  still  she  cannot  recover. " 

Tbe  only  real  question  in  thecase  Is  whethf  r 
there  were  any  facts  attending  the  transac- 
tion complained  ot  which  warranted  the  f^v- 
Ing  of  this  instruction,  and  whether  the  jury 
were  authorized,  from  the  evidence,  in  find- 
ing, Id  effect,  that  the  plaintiff  could  not  re- 
cover becanse  she  did  not  exwcise  reasonable 
diligence  to  ascertain  the  facts  as  to  the  loca- 
tion of  the  land.  It  appears  from  the  evi- 
dence that  the  defendant  was  at  one  time  the 
owner  of  the  land.  He  sold  the  same,  and, 
at  the  time  of  the  false  representations  com- 
plainedof,  it wasowned  byoneLlnn.  Wilder 
was  not  the  agent  of  Linn  for  the  sale  of  the 
property.  One  Ferris  was  Linn's  agent,  and 
the  defendant  went  upon  the  land  with  the 
plaintiff's  husband  and  Ferris  at  the  request 
of  Ferris.  There  Is  no  evidence  of  any  col- 
lusion between  Wilder  and  Ferris.  Ferris 
did  not  know  where  the  corners  of  the  land 
were,  and  Wilder  was  taken  upon  tbe  groand 
to  point  them  out.  He  had  a  map  with  him 
which  described  Rustin  &  Co.'s  addition. 
He  receive<l  no  ctimpensation  for  his  services 
in  pointing  out  the  location  of  the  property, 
hut  it  appears  that  he  did  so  as  a  favor  to 
Ferris.  Ferris  and  Wilder  are  both,  by  oo- 
cupation,  dealers  in  real  estate,  or  real-estate 
affents.  The  fact  is  undisputed  that  Ferris, 
who  was  the  accredited  agent  of  Linn  for  the 
sale  of  the  real  estate,  did  not  know  where 
the  corners  were ;  and  all  the  evidenr-eshows 
that  even  with  a  niitp  of  the  addition  a  per- 
son exercising  ordinary  diligence  could  not 
locate  the  corners.  The  court  did  not  under- 
take to  define  what  would  constitute  ordinary 
diligence  under  the  facts  in  the  case.  It  is 
very  plain  thai  nothing  less  than  the  employ- 
ment of  a  competent  surveyor  to  go  upon  the 
ground,  and  possibly  the  adjacent  ground* 
with  his  instruments,  would  have  enabled 
the  plaintiff  to  have  ascertained  the  true 
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corners  of  the  land.  Is  there  any  l^al  re- 
qiiirfinent  that  a  purchaser  of  real  estate 
sball  do  this,  to  the  end  that  he  may  protect 
himself  against  fraudulent  representations 
as  to  the  location  ofthelaiid?  Wethinknot. 
Iji  the  case  of  Slaughter's  Adm'r  v.  Geraon, 
13  Walt.  379,  it  is  said :  "Where  the  means 
of  knowledge  are  at  hand,  Hnd  equally  avail- 
able to  both  parties,  and  the  subject  of  pur- 
chase Is  alike  open  to  their  inspection,  if  the 
piircliHser  does  not  avail  himself  of  .these 
means  and  opportunities  be  will  not  be  heard 
to  say  that  he  has  been  deceived  by  the  ven- 
dor's misrepresentations.  If.  having  eyes, 
he  will  not  see  matters  directly  before  them, 
where  no  concealment  is  made  or  attempted, 
he  will  not  be  entitled  to  favorable  consider- 
ation when  he  complains  that  he  has  suffered 
from  his  owti  voluntary  blindness,  and  been 
tnislpd  by  overcunlidence  in  the  statements 
of  another."  In  5  Amer.  &  Eng.  Cyclop. 
Law,  340,  It  is  said :  *'  It  is  the  duty  of  every 
person,  in  transacting  business,  to  use  ordi- 
nary care  ami  prudence.  If  false  representa* 
tions  are  made  regarding  matters  of  fact,  and 
the  means  of  knowledge  is  equally  open  to 
both  parties,  and  then  one  party,  instead  of 
informing  himself,  sees  Rt  to  put  himself  In 
the  hands  of  the  other,  whose  intent  it  is  to 
mislead  him,  the  law  will  give  him  no  rem- 
edy fur  his  injury."  There  is  no  doubt  that 
the  above  citations  state  the  correct  rule  as 
•  to  the  diligence  required  of  the  purchaser  of 
property  to  protect  himself  against  false  rep- 
resentations, and  that  rule  has  been  adopted 
by  this  court.  Bell  v.  Byerson,  11  Iowa,  233. 
It  has  been  held  that  wliere  the  seller  of  a 
horse  falsely  and  fraudulently  represents  the 
animal  to  be  perfect  and  sound,  when  in  fact 
he  has  no  tail  or  has  lost  an  ear,  there  csn 
be  no  recovery  for  audi  representation,  be- 
cause the  defect  is  as  open  and  obvious  to  the 
buyer  as  it  Is  to  the  seller.  On  the  other 
hand,  it  is  said  that  "a  man  to  whom  a  par- 
ticular and  distinct  representation  has  been 
made  is  entitled  to  rely  on  the  representation, 
and  need  not  make  any  further  Inquiry^  al- 
though there  are  circumstances  in  the  case 
from  which  an  inference  inconsistent  with 
the  represetitaiiun  might  be  drawn."  Kerr, 
Fraud  &  M.  HQ.  This  court  has  repeittedly 
lield,  in  etTect,  that  a  party  may  rely  upon 
representations  as  to  the  ownership  of  prop- 
erty, its  location,  and  the  like;  and  that,  to 
entitle  him  to  recover  for  fraudulent  repre- 
sentations, be  is  not  bound  to  show  that  he 
instituted  inquiry  by  consulting  records  or 
plats,  or  employing  a  surveyor,  or  the  like. 
Utile  v.  Philbrick,  42  Iowa,  HI;  Carmichael 
v.  Vandebnr,  50  Iowa,  651;  State  v.  Mc- 
Conkey,  49  Iowa,  499.  In  the  last-named 
case  the  defendant  wa^  imprisoned  in  the 
penitentiary  for  nine  months  for  taking  one 
Hunt  tu  a  locality  in  the  city  of  Des  Moines 
where  he  stepped  and  marked  off  by  stakes 
at  the  corners  a  lot,  and  represented  that  he 
owned  it;  that  it  was  block  2  in  an  addition 
to  the  city.  Hunt  relied  upon  the  represen- 
tation, and  took  a  conveyance  of  the  lot,  and 
afterwards  ascertained  ibat  lot  2  in  said  ad- 


dition was  in  the  middle  of  Coon  river,  and 
worthless.  This  court  held  that  the  district 
court  did  not  err  In  that  case  by  refusing  to 
instruct  the  jury  that  they  must  find  that 
Hunt  exercised  ordinary  prudence  and  dili- 
gence to  inform  himseir  of  the  truth  or  fals- 
ity of  the  representations ;  and  the  holding 
is  that  Hunt  was  not  bound  to  consult  maps 
or  plats,  or  use  the  knowledge  and  skill  nec- 
essary to  correctly  locate  the  lot.  We  have 
said  the  defendant  had  no  interest  in  the  land 
sold  to  the  plaintiff.  It  is  not  claimed  that  he 
is  not  liable  i  n  damages  for  that  reason .  That 
he  is  answerable  in  damages,  see  Endsley  v. 
Johns,  (III.)  12 N.  £.  Rep.  248;  Busterud  v. 
Farrington,  (Minn.)  31  N.  W,  Rep.  360;  Av- 
ery V.  Chapman,  62  Iowa,  144,  17  N.  W. 
Rep.  454;  McKown  v.  Forgaaon,  47  Iowa, 
636. 

We  are  united  in  the  conclusion  that  the 
evidencedid  not  autlioriKO  the  instruction  to 
the  jury  which  we  have  been  considering, 
and  tliat  interrogatory  No.  6  ought  not  to 
have  been  submitted  to  the  jury,  and  that  the 
answer  thereto  finds  noaupport  in  the  undis- 
puted facts  of  the  case.  As  the  answers  to 
the  other  interrogations  require  a  general 
verdict  for  the  plaintiff,  the  court  erred  In 
overruling  a  motion  made  by  the  plalntiCE  for 
a  judgment  on  the  special  findings  notwith- 
standing the  general  verdict.  The  cause  is 
reversed,  and  remanded  to  the  court  below^ 
with  directions  to  render  a  judgment  for  the 
plaintiflfor$300.  with  Interest  at  6  per  out. 
iroiu  the  7th  day  of  September,  1888. 


HlNTRAQBB  V.  MaHON£T  9t  ah 

(Supreme  Court  of  Iowa.  Oat,  18, 1889.) 
Tax-8xlbs— Redemptiok— Appuj. 

1.  Wbereaperaonentitledtoredeeinlatidssidd 
for  taxes  applies  to  the  proper  dBoer  fcnr  the  amoant 
neoesBary  to  redeem,  and,  on  being  informed  of 
the  amcmnt.  pays  It,  aod  reoeives  a  certificate  of 
redemption,  the  oerliflcate  is  not  iDTalidated  by  the 
fact  that  the  officer  made  a  mistake  lo  oomputing 
the  amount  due,  and  a  deed  aubaequently  issued 
to  the  purchaser  at  the  tax-sale  Is  void. 

2.  Nor  is  a  mere  notice,  sobBequently  given  to 
the  redemptioner,  of  the  mistake  made  oy  the  <d- 
flcer,  Buffldent  to  avoid  the  certificate. 

8.  When  a  decree  in  defeudaot's  favor  is  on 
oonditioD  that  they  pay  certain  money  into  conrt 
for  plaintiff  within  a  certain  time,  payment  within 
the  required  time  is  a  perforinanoe  of  the  judg- 
ment, and  an  appeal  by  aefeadaots  will  not  lie. 

Appeal  from  district  court.  Bubuqaecoan- 
ty;  C.  F.  Couch,  Judge.  # 

Action  to  quiet  titl«  of  real  estate.  From 
a  judgment  for  defendants,  plaintiff  appeala. 

Powers  &  Laejf,  tot  appellant.  Utt  3ro»., 
for  appellees. 

Granobb,  J.  The  controversy  involves 
the  title  to  certain  lots  in  the  dty  of  Du- 
buque. The  basis  of  the  plaintiff's  title  is  a 
tax-deed  signed  by  tlie  treiisurer  of  said  city* 
When  the  lots  were  gold  fur  taxes,  D.  A. 
Mahoney  and  others  were  tiie  owners,  as 
heirs  to  C.  Hahoney,  deceased.  Within  the 
stitutory  period  fur  redemption,  D.  A. 
honey  paid  to  the  proper  uftlcer  the  amount 
claimed,  and  received  a  certificate  of  redemp- 
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tlon.  Some  yean  thereafter  the  citv  treas- 
urer issued  to  plaintiff  a  deed  in  piirsunnce 
of  the  sale  for  taxes.  Plaintiff  in  this  pro- 
ceeding seeks  to  quiet  tlie  title  to  lots  by  vir- 
tue of  liiB  deed,  and  to  avoid  the  effect  of  de- 
fendant's certificate  of  redemption,  hy  stiow- 
ing  that  at  the  time  of  the  redemption  Ma- 
honey  did  not  pay  the  amount  necpssary  to 
redeem,  and  afterwarda  neglected  to  mnke 
such  payment,  when  requested  by  the  city 
treasnrer  to  do  so.  We  think  it  must  bdcoa- 
ceded  that  the  requiHite  amount  was  not 
paid.  The  record.  In  tfata  respect,  hardly  ad- 
mits of  a  question.  The  particular  facta  in 
brief  are  that  Mahoney  went.to  the  treiisurer, 
and  asked  the  amount  necessary  to  redeem. 
The  treasurer  examined  the  books,  and  stated 
the  amount,  which  was  paid  wittiout  ques- 
tion. Malioney  took  no  part  in  ttie  exami- 
nation of  the  iKioks.  and  wholly  relied  on  the 
information  given  him  by  the  treasurer  as  to 
the  amount  to  be  paid.  The  amount  neces- 
sary for  redemption  was  #63.70,  and  the 
amount  actually  paid  was  $47.29.  No  ques- 
tion of  fraud  or  deception  is  made  as  against 
Mahoney.  Within  a  month  after  redemp- 
tion, the  treasurer  noticed  Mahoney  of  the 
mistake,  and  requested  him  to  make  the  ad- 
ditional payment,  which  he  n^lected  to  do. 
No  effort  WHS  made  to  sot  aside  or  avoid  the 
redemption;  but  the  treasurer,  because  of  the 
deficiency  in  payment,  treated  the  redemp- 
tion Its  of  no  effect,  and  made  the  deed  to  the 
plaintiff. 

The  record  presents  the  question  if  a  treas- 
urer's deed,  under  such  circumstances,  is 
valid  to  convey  title.  The  specific  point 
urged  in  argument  is  that  there  was  a  "  re- 
demption, or  no  redemptioD;^  and,  as  we 
understand,  if  a  redemption,  no  deed  could 
issue,  if  no  redemption,  then  the  deed  could 
issue.  If  the  expression  is  designed  for  ac- 
ceptance without  qualification,  its  correct- 
ness might  be  doubted;  that  is,  if  coun- 
sel claim  tliat  a  redemption  that  would  save 
the  Issuing  of  a  deed  must  be  one  that 
could  not  be  set  aside  because  of  defects  in 
the  proceeding,  we  are  not  ac  present  pre- 
pared to  accept  it  as  a  correct  expression  of 
tlie  law.  A  petaon  desiring  to  redeem  land 
from  a  sale  for  taxes  must  apply  to  the  otDcer 
designated  by  law;  the  amount  necessary 
fur  redemption  must  be  determined  from  cal- 
culations based  upon  data  from  boolcs  or  nty 
ords  of  theotflce;  and,  of  necessity,  the  ques- 
tion of  amount  must  be  determined  by  tlie 
ofHcer.  In  this  respect  he  must  act  for  the 
tax-sate  purchaser  and  the  redemptloAer. 
The  laws  prescribing  the  forms  and  methods 
for  redemption  are  enacted  In  the  light  of 
the  existing  facts  that  many  persons  apply- 
ing to  redeem  are  not  competent  to  make  the 
calculations,  nor  to  ascertain  from  the  rec- 
ords the  data  necessary  therefor;  and  an  at- 
tempt 86  to  do  would  result  in  confusion  and 
fidlure.  Many  who  are  competent  to  make 
the  calculations  with  the  proper  data  are  un- 
familiar with  the  records  of  the  office;  and 
an  attempt  to  trace  the  records  would  be  im- 


practicable, and  often  a  serioas  impediment 
to  the  business  of  the  office.  The  case  of 
Town  Co.  v.  Davis,  44  Iowa,  622,  may  be 
profitably  consulted,  on  this  branch  of  tlie 
case,  as  to  duties  of  officers,  and  reliance 
thereon.  Now,  when  a  party  entitled  to  re- 
deem applies  to  the  proper  officer,  and  aska 
for  the  proper  amount  to  redeem,  and,  upon 
inrormation,  pays  it,-  and  takes  his  certifl- 
cate,  and  by  mistake  ot  the  officer  the  amount 
paid  is  too  small.  Is  it  a  redemption? 

Barring  one  feature  of  the  case  to  be  here- 
after noticed,  the  supreme  court  of  Peni^ 
sylvanfa  seems  to  have  had  thesamequestioa 
before  it.  In  the  case  of  Bubb  v.  Tompklu, 
47  Fa.  St.  859.  by  mistake  of  the  officer,  sub- 
sequent taxes  paid  by  the  purchaser  were  not 
Included  in  the  redemption.  This  is  the  mis- 
take that  the  appellant  claims  thftt  the  officer 
made  in>the  case  at  bar.  The  court  held  that 
this  was  a  complete  redemption,  and  divested 
the  lien,  and  that  the  deed  which  afterwards 
isBuedwas  void.  Tbecourtsaid:  "Wethlnk 
this  land  was  well  redeemed.  The  owner 
came  in  the  proper  timd  to  the  proper  officer, 
and  offered  to  pay  all  charges  that  were 
against  the  land;  and  it  was  by  mistake  of 
the  officer  that  he  did  not  pay  all.  His  re- 
demption is  not  invalidated  by  the  mistake  of 
the  public  officer..  It  was  very  natural  to 
trust  him.  Most  people  do  so,  and  the  law 
cannot  declare  such  trust  wrong.  If  the  pur- 
chasers did  not  get  all  they  are  entitled  to  by 
the  redemption,  their  remedy  is  against  the 
treasurer."  The  same  question  was  again 
before  that  court  in  the  case  of  Fricv'^.  Mott. 
52  Pa.  St.  315,  and  the  case  of-  Bubb  v. 
Tompkins  was  cited  and  approved.  The 
case  of  Dietriok  v.  Mason,  57  Pa.  St.  40*  la 
also  directly  in  point.  In  that  case  the  olfr- 
cer  also  accepted  a  less  sum  than  was  neces- 
sary to  redeem,  and  a  deed  Issued,  and  it  was 
held  that  the  deed  was  void.  The  court  said: 
"But  it  seems  that  in'making  out  the  state- 
ment the  treasurer  by  miscalculation  made  it 
$1.66  less  than  the  ferue  amount.  It  is  argued 
tliat  Dart  and  Fitch  were  bound  to  render 
the  full  amount,  and  that  no  duty  lay  upon 
the  treasurer  except  to  receive  what  might 
be  offered  him.  This  Is  not  the  law.  The 
parties  acting  in  the  redemption  are  the  own- 
er and  the  officer.  The  owner  must  apply 
for  the  redemption,  but  the  treasurer  must 
furnish  him  with  the  means  of  making  t^iB 
tonder.  The  treasurer  is  the  legal  custoJian 
of  the  books,  and  the  entries  of  the  taxes  and 
costs,  containing  the  information  Decessary 
to  know  the  same  to  he  tendered.  This  in- 
formation it  is  his  duty  to  give,  and  he  can- 
not even  simply  lay  the  books  before  theown- 
er,  and  compel  him  to  search  them  for  him- 
self. The  knowledge  of  the  lattor  may  not 
be  adequiito  to  find  what  he  needs.  It  is 
therefore  tlie  duty  of  the  treasurer  to  state 
tlte  taxes  and  costs  to  be  paid,  and.  if  he  mis- 
state the  amount,  his  miscalculation  or  omis- 
sion shall  not  defeat  the  redemption.  The 
owner  having  called  for  the  amount,  and 
paid  all  demanded  for  the  redemption,  cannot 
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be  InTOlTed  in  the  loss  of  his  Innd  by  the 
mistake  of  the  officer;  but  the  treasurer  must 
make  good  the  defielent^  to  the  purchaser. 
The  8»me  principles  apply  to  taxes  subse- 
quent to  the  sale." 

The  criticism  by  Appellant  upon  these  casea 
M  authority  is  that  "there  was  no  negligence 
or  fault  of  the  fetH>wner.  It  was  entirely 
tlie  fault  of  theofficer."  We  niustinfertbat. 
but  for  the  fault  or-  negligence  urged  as 
against  appellees,  the  cases  would  be  good 
authority.  Now,  the  fault  or  negligence  on 
the  part  of  appellees  is  the  failure  to  make 
the  additioniii  payment  when  notified  of  the 
mistake  after  the  redemption.  There  Is  no 
pretense  of  fault  or  negligence  on  the  part  of 
Malioney  at  the  time  uf  redemption,  or  that 
he  knew  of  a  mistake  in  amount  till  notified 
thereafter.  '  If,  then,  there  had  been  no  no* 
tice  to  Mahoney,  and  a  failure  to  pay,  the 
cases  cited  and  the  one  at  bar  would  be  par- 
allels on  principle,  and  the  redemption  valid. 
We  must,  then,  meet  the  question  if  a  valid 
redemption  will  be  avoided  by  a  mere  notice 
by  the  officers  to  the  redemptloner  that  there 
was  a  mistake  In  the  amount  paid,  and  a  re- 
quest for  payment  refused.  The  dangers  to 
i>e  reasunfU)ly  anticipated  from  the  establish- 
ment of  such  a  rule  are  too  manifest  to  re- 
quire reference.  If  a  certificate  may  be  thus 
avoided  within  one  month,  mayitnotbedone 
within  a  year,  or  Ave  or  ten  years;  and*  in 
the  mean  time,  what  is  the  condition  of  the 
land  as  to  title?  If,  upon  such  notice,  for 
any  reason,  the  redemptioner  refused  pay- 
ment, the  deed  may  issue,  and,  with  uncer- 
tainties as  to  an  actual  liability  for  payment, 
bis  land  is  lost,  or  at  best  the  title  involved. 

It  is  urged  with  much  earnestness  that  it 
Is  the  payment  that  constitutes  the  redemp- 
tion, and,  inferential ly,  tiiat  it  must  be  the 
full  amount  required  by  law,- and  that  with- 
out such  payment  there  can  be  no  redemp- 
tion. We  can  add  noiliingtotheforceof  the 
Pennsylvania  cases  on  that  subject.  They 
appear  to  be  direct  in  point,  and  very  conclu- 
sive in  argument.  There  can  be  no  contro- 
versy with  the  quotation  from  BlHckwell  on 
Tax-Titles,  to  the  effect  that  it  is  the  pay- 
ment that  makes  the  redemption;  but  when 
the  party  applies  for  redemption,  and  makes 
the  payment  demanded,  he  has  answered  the 
full  spirit  of  the  law  as  cited.  The  query  is 
submitted,  would  there  be  a  redemption  If 
the  treasurer  issued  a  certificate  without  any 
payment?  The  facts  in  such  a  case  would 
t>e  BO  widely  different  as  to  divest  It  of  all  ap- 
plicability to  the  c&^e  in  hand.  As  bearing 
on  the  argumentative  force  of  the  query,  it 
may  be  said  to  be  at  least  doubtful  if,  with  the 
certificate  issued,  and  the  record  disclosing  a 
redemption,  the  deed  could  issue  without 
some  proceetlingfor  its  correction.  It  seems 
to  un,  both  on  authority  and  reason,  that, 
when  tlie  certificates  issued,  there  was  such 
a  redemption  as  would  prevent  the  Issuing  of 
a  deed,  and  that  the  refusal  to  pay  the  defi- 
ciency when  notified  by  the  treasurer  did  not 
Avuid  the  redemi^ion^ 


In  the  district  court  Che  amount  neoessarj 
to  redeem  fully  at  that  time  was  ascertained, 
and,  as  a  condition  upon  which  the  decree 
favorable  to  defendants  was  entered,  they 
were  to  pay  the  ascertained  amount  Into 
court  for  plaintiff  within  a  specified  time. 
From  that  part  of  the  judgment  the  defend- 
ants appealed.  However,  within  t^e^reqaiied 
time,  the  amount  was  paid.  The  payumt 
was  8  performance  of  the  Judgment,  and  from 
a  Judgment  which  had  been  perfonned  an  ap- 
peal will  not  lie;  and  hence  the  defendants* 
^peat  is  diamlsaed.  On  plaintiil's  appeal  tbe 
case  is  afflrmed 


Skktohut  «.  Smith  tt  aL 
(Supreme  Court  of  Iowa.  Oot  18,  18B8l) 

Vbhui— Paktxkbship— Rbb  Adjtdicata, 
1.  In  an  action  against  a  firm  or^nlzed  and 
doing  bastoess  in  another  state,  where  it  appears 
that  no  relief  Is  soaght  against  the  partners  as  in- 
dividuals, the  fact  that  one  of  the  partners  resides 
in  the  same  state  where  the  action  was  brought, 
thoogh  In  a  dlflermt  cooaty,  will  not  entitle  him  to 
a  change  of  veane  to  the  ooon^  In  which  be  re- 
sides. 

-2.  In  an  action  on  aooonnt  for  services  rendered 
in  taking  charge  of  and  selling  a  stock  of  goods, 
where  it  appears  tliat  in  a  former  action  between 
the  same  parties  the  title  to  the  goods  was  direct- 
ly in  Issoe,  and  speidfloaily  passed  upon  by  the 
court  to  the  effect  that  the  goods  were  the  proper- 
ty of  the  plalntlflF  in  the  present  action,  anch  judg- 
ment is  an  adjudication  of  tbe  ownership  of  the 
goods,  and  will  bar  the  plaintiff  from  a  recovery 
for  senrioes  rendered  in  taking  charge  thereof. 

Appeal  from  district  court.  Harrison  coun- 
ty; G.  H.  Lbwis,  Judge. 

Action  on  account,  aided  by  attachment 
against  the  defendant  as  a  non-resident  of 
the  state.  Plaintiff  filed  his  petition  asking 
to  recover  an  account  for  services  rendered, 
and  for  attachment,  on  the  ground  that  de- 
fendant was  a  non-resident  of  the  state.  The 
original  notice  .is  indorsed:  "I  hereby  accept 
service  of  the  within  notice.  M.  £.  Smith." 
Smith  appeared,  and  moved  for  change  of 
place  of  trial  to  Pottawattamie  county,  upon 
the  ground  that  he  was  a  resident  of  that 
county;  which  motion  was  overruled,  and 
Smith  excepted.  Smith  A  Co.,  M.  £.  Smith, 
and  E.  A.  Houghton  appeared,  and  moved 
for  a  clianga  of  place  of  trial  to  the  same 
county,  upon  an  affidavit  that  M.  £.  Smith 
&  Co.  is  and  was  a  copartnership,  composed 
of  £.  A.  Houghton  and  M.  £.  Smith,  doing 
business  in  Omaha,  Neb.,  at  and  ever  since 
the  commencement  of  this  action;  tliat  M.  JB. 
fimitb  was  and  is  a  resident  of  Council  Bluffs, 
Iowa,  and  £.  A.  Houghton  of  Omaha,  Neb. 
The  motion  was  overruled,  and  defendant 
excepts.  M.  £.  Smith  and  £.  A.  Houghton, 
of  the  firm  of  M.  E.  Smith  &  Co.,  answered, 
denying  generally,  and  alleging  that  the  mat- 
ters in  controversy  were  fully  adjudicated  in 
an  action  In  the  district  court  of  Pottawat- 
tamie county,  wherein  M.  E.  Smith  A  Co. 
was  plaintiff,  and  F.  H.  Sketchley  and  wife 
defendant.  The  ease  was  sabmitted  to  a 
Jury.  Verdict  and  judgment  for  phttBtlfl. 
Defendant  appeals. 
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Fleokinger  Brot.^  for  appellant.  Cy.  Amdt 
and  5.  ff.  CocAron,  for  appellee. 

GiVKN,  C.  J.  1.  Appellant  contends  that 
this  is  a  personal  action  against  M.  E.  Smith, 
and*  be  bein^  a  resident  of  Fottawattamie 
county,  the  change  of  place  of  trial  should 
have  been  granted  upon  either  uf  the  applica- 
tions; citing  sections  2586  and  !i553  of  the 
Code.  The  action  is  against  M.  £.  Smith  & 
Co.,  of  Omaba,  Neb.,  and  not  against  any  of 
the  individuals  compwlng  tbat  copartner^ 
ship.  No  relief  is  asked  against  M.  E.  Smith 
individually.  Langworthy  v.  Boot,  10  Iowa, 
2t>U,  cited,  has  no  application.  That  was 
an  action,  aided  by  attachment,  on  the 
gronnd  that  the  defendant  had  ubsconded, 
and  does  not  relate  to  the  question  before  us. 
The  same  is  true  of  Wasson  v.  Millsapp,  70 
Iowa,  348.  30  N,  W.  Hep.  612.  If  this  ac- 
tion was  agiiinst  M.  £.  Sinitli,  those  authori- 
ties would  be  ill  point.  The  action  being 
against  Smith  &  Co.  nlone,  a  copartnership 
not  residing  nor  doing  businesstin  this  state, 
there  was  no  error  in  overruling  the  applica- 
tions for  change  of  place  of  trial.  This  con- 
clusion renders  it  unnecessary  that  in  this 
connection  we  notice  appellee's  contention 
that  M.  £.  Smith  &  Co.  could  be  sued  in 
Harrison  county  because  of  its  doing  business 
there  tliruugb  its  agent  Sketchtey. 

2.  To  a  correct  understanding  of  the  ques- 
tions presented  on  the  plea  of  former  adjudi- 
cation, it  is  necessary  that  we  notice  more 
fully  the  basis  of  the  plaintiff's  claim  in  this 
action,  and  the  matters  adjudicated  in  the 
other,  as  shown  by  the  record  thereof.  Plain- 
tiCt's  claim  is  that  from  April  1,  1885,  to  the 
commencement  of  this  action,  February  29, 
1888,  defendant  was  thn  owner  of  a  stock  of 
goods  kept  at  Missouri  Vallfy,  Harrison 
county,  Iowa;  and  that  in  April,  1885.  at  the 
instance  and  request  of  the  defendant,  be 
touk  charge  of  said  goods,  and  entered  upon 
the  sale  thereof  for  the  defendant;  that  there 
was  no  agreement  as  to  compensation  which 
the  plaintiff  was  to  have  for  his  work  In  and 
about  the  sale  and  care  of  said  goods;  that 
his  services  were  reasonably  worth  91,800. 
It  appears  that  prior  to  April,  1885,  the 
plaintiR  was  running  a  mercantile  business 
at  Marquette.  That  lie  gave  Ihe  defendant 
mortgHges  upon  certain  real  estate,  and  upon 
his  stocK  of  goods.  That  the  goods  were  re- 
moved to  Missouri  Yalley,  and  put  upon  sale 
there:  the  defendant  furnisliing,  from  time 
to  time,  additional  merchandise,  that  was 
added  to  the  stock,  and  with  which  stock 
business  was  carried  on  under  the  manage- 
ment and  control  of  the  plaintifT, — the  plain- 
ti£[  claiming  to  have  done  so  as  agent  for  the 
defendant;  the  de^endant  clHiming  he  did  so 
for  himself.  It  appears  from  the  record  of 
the  proceedings  had  in  the  district  court  of 
FottHwatiumiecountythat  on  March  4, 1838, 
M.  £.  Smith  &  Co.  tiled  their  petition  against 
T.  H.  SItetchley,  asking  the  foreclosure  of 
said  real-estate  mortgage;  to  wliich  Sketch- 
anaweri^d,  averring  payment,  and  setting 


up  counter-claim  on  account  for  servlceft 
rendered  by  Manerva  N.  Sketchley,  assigned 
to  him,  $1,000;  and  for  safe,  book-accounts, 
and  notes,  8675:  and  for  30  days'  services- 
rendered  by  himself  in  February  and  March, 
1885,  in  taking  charge  of  stock  of  goods  in 
Nebraska,  and  work  and  labor  with  reference 
thereto,  «100.  Smith  &  Co.  Died  an  amend- 
ment asking  a  foreclosure  of  the  chattel 
mortgage  given  by  Sketchley  on  "my  entir* 
stock  of  merchandise  at  Marquette,  Neb., 
•  •  •  and  all  future  advances  to  be  made 
on  said  stock ;  *  *  *  that  said  mortgagor 
consents  to  give  mortgagee  possession  undev 
said  mortgage  immpdiately,  and  consents  that 
mortgHgee  may  sell  at  private  sale  until  bl» 
indebtedness  Is  fully  BatisQed.  or  until  a  suf- 
ficient amount  is  sold  to  pay  t^e  amount  due., 
as  the  case  may  be,  with  reasonable  altorney'» 
fees,  and  all  costs  pertaining  to  taking,  keep- 
ing, advertising,  and  selling  of  said  property;, 
any  suns  remaining,  to  be  paid  on  demand 
to  tlie  party  of  the  brst  pjirt" 

In  said  amended  petition.  Smith  So  Co.  al- 
leged that  about  May,  1885,  under  an  oral 
agreement  between  the  parties,  the  property 
embraced  in  the  chattel  mortgage  was  re- 
moved to  Missouri  "Valley,  Iowa,  jind  the  de- 
fendant placed  in  charge  tiiereof  as  mortga- 
gor; that  lie  was  to  proceed  with  the  sale  of 
the  said  mortgaged  property,  and  account  for 
the  same  promptly,  until  the  mortgage  In- 
debtednfss  was  fully  paid;  that  in  order  ta 
expedite  the  ^le  of  said  goods,  and  assisk 
Sketchley  In  realizing  thereon,  i<miCh  &  Co. 
would  advance,  from  time  to  time,  at  current 
wholesale  rates,  such  merchandise  as  was 
deemed  necessary  by  Sketchley,  a  separate  ac- 
count of  which  WHS  to  be  kept  by  htm;  that 
the  merchandise  so  advanced  was  to  be  in- 
cluded in  the  chattel  mortgage  as  additions 
to  the  oiiginal  stuck,  and  Smith  Sc  Co.  were 
to  have  a  lien  on  the  same  for  the  payment 
of  the  advances,  as  well  as  for  the  notes  de- 
scribed in  th«  mortgage;  that  neither  tiketch- 
ley  nor  his  agents  were  to  receiveany  compen- 
sation for  services  in  disposing  of  said  stock;, 
that  under  this  agreement  Suiith  &  Co.  ad- 
vanced merchandise  to  the  sum  of  96,000. 
Smith  &  Co.,  in  addition  to  the  relief  prayed, 
for  in  its  original  petition,  asked  Judgment- 
for  S1.292  and  interest,  and  that  its  chattel 
mortgage  be  foreclosed  on  said  stock  of  goods, 
and  for  special  execution.  Sketchley  an- 
swered this  amendment,  admitting  the  execu- 
tion of  the  chattel  mortgage,  and  alleging 
that  the  same  was  fully  paid;  that  Smith  & 
Co.  had  converted  the  safe,  notes,  and  book- 
accounts  described  therein,  and  had  received 
the  proceeds  of  all  the  goods  described  in  said 
mortgage,  to  the  value  of  SltSOO;  and  deny- 
ing "each  and  every  ullegation  pertaining  to< 
an  alleged  agreement  as  set  out  in  said  amend- 
ment." 

Upon  these  Issues  and  the  proofs,  the  dis- 
trict court  of  Pottawattamie  county  found 
that  Sketchley  executed  the  mortgages,  and- 
the  notes  secured  thereby;  tlial  there  wasdue 
on  said  notes-  •Z02.32,  and  »41.60  attorney's. 
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fees;  and  further fonnd as  follows:  "(4)  That 
subsegaeiit  to  the  execution  and  deliverj  of 
said  notes  and  securities,  by  mutual  armnge- 
ntent  between  the  partiea,  the  defendant's 
stock  of  goods  at  Marquette,  Neb.,  was  re- 
moved to  Missouri  Valley,  Iowa;  the  de. 
fendant  Sketchley  bUII  remaining  in  posses- 
flion  and  charge  thereof  as  the  owner.  (5) 
That,  under  and  by  virtue  of  an  oral  agre&> 
ment  had  with  plaintiff,  defendant  was  to  re- 
miiin  in  possession  of  said  stock  of  goods,  and 
sell  the  same,  and  apply  the  proceeds  on  the 
mortgage  Indebtednesa.  (6)  That  plaintiff 
was  to  furnish  defendant  additions  to  said 
stock,  from  time  to  time,  as  should  be  de- 
manded, which  additions,  under  and  by  Tir- 
tue  of  said  chattel  mortgage  and  oral  agree- 
ment* were  included  in  the  lien  of  said  mort- 
gage; and  plaintiff's  security  for  such  ad- 
vances was  embraced  and  included  in'  the 
Hen  of  laid  chattel  mortgage,  together  with 
the  notes  secured  thereby.  (7)  That,  under 
and  by  virtue  of  said  agreement,  plaintiff  sold 
and  delivered  to  defendant  at  Missouri  Val- 
ley, Iowa,  merchandise  aggregating  the 
amount  of  $6,176.35.  on  which  account  there 
remains  due  and  unpaid  the  sum  of  $1,292.88, 
for  which  amount  ptaintl&  are  entitled  to  ii 
foreclosure  ot  their  chattel  morte^e.  (8) 
That  the  property  on  which  the  plaintiffs  are 
entitled  to  a  foreclosure  of  their  chattel  mortr 
gage  herein  Is  the  Identical  properly  and  the 
SiiMie  taken  by  plaintiffs  un>ler  a  delivery 
bond  given  by  them  in  certain  attachment 
procee«ling9  had  in  the  district  court  of  Har- 
rison (oiinty,  Iowa,  In  an  action  therein  pend- 
ing wtierein  Thomas  H.  Sketchley  is  plaintlfF, 
anil  M.  E.  Smith  &  Co.,  plaintiffs  herein,  are 
tlie  defenciants."  It  was  decreed  that  Smith 
&  Co.  recover  $702.ii2  as  debt,  and  $41.60  at- 
torney's fees  and  cost;  that  tlie  mortgage  on 
the  reiil  estHte  tie  foreclosed;  that  Smith  & 
Co.  have judgnienton  accountagainst Sketch- 
ley  for  3i,2iJ2.88.  and  a  decree  estublishtng 
find  decltirlnjf  his  chattel  mortgage  lien  to  be 
a  lien  on  all  of  the  personal  property  of  the 
defendant,  T.  H.  Sketchley,  at  Missouri  Val- 
ley, Iowa,  in  his  store  in  said  place,  more  par- 
ticularly described  as  the  property  taken  by 
M.  E.  Smith  &Co.  under  a  delivery  bond  in 
attachment  proceedings  from  Harrison  coun- 
ty district  court,  wherein  T.  H.  Sketchley  is 
plaintiff,  and  M.  E.  Smith  &  Co.  defendants, 
Hnd  that  si)ecial  execution  issue  for  the  sale 
of  said  property,"  etc. 

3.  This  action  is  to  recover  for  services 
rendered  by  plaintiff  himself  at  Missouri  Val- 
ley. No  claim  was  made  for  these  services 
in  the  adjudicated  case,  but  appellant's  con- 
tention is  that  "a  party  cinnot  split  and  di- 
vide up  his  CHUses  of  action  into  different 
divisions,  and  bring  separate  actions;"  citing 
Freera.  Judgm.  239,  240.  That  author- 
ity says:  "The  plaintiff  cannot  be  allowed  to 
split  up  the  various  covenants  or  promises 
contained  in  one  contract,  and  to  recover 
upon  each  separately.  It  can  have  but  one 
recovery  upon  one  contract."  The  recoveries 
Bought  In  the  adjudicated  case  were  upon 


other  and  dIfFerent  contracts  from  that  upon 
which  recovery  is  sought  in  this.  This  ac- 
tion was  commenced  March  3,  and  that  March 
4.  1888.  Had  this  claim  been  ple:ided  in 
that  case,  it  would  have  been  a  sufficient  an- 
swer that  it  was  pending  In  this.  Dalter  v. 
Laue,  13  Iowa,  538,  and  Street  v.  Beckman, 
43  Iowa,  496.  cited  by  counsel,  are  not  In 
point  on  tills  question.  In  the  former,  the 
court  held  that  a  defendant  in  chancery  will 
not  lie  permitted  to  set  up  a  defense  which 
he  has  neglected  to  Interpose,  and  which  he 
should  have  interposed,  to  an  action  at  law 
involving  the  same  subject-matter;  in  the 
latter,  tiiat  an  adjudication  of  indebtedness 
upon  an  item  of  account  by  one  court  will  be 
a  bar  to  an  action  upon  it  in  another,  not- 
withstanding it  was  not  the  intention  of  the 
plaintiff  to  include  It  in  the  former  action. 

4.  The  plaintiff  bases  his  right  of  reoovei? 
upon  the  daim  that  the  goods  in  the  care  and 
sale  of  which  he  rendei'ed  the  services  sued 
for  were  the  defendant's  goods ;  while  the  de- 
fendant claims  tliat  it  was  only  mortgagee  of 
the  goods,  and  that  plalotiff  was  in  posses- 
sion as  owner,  nnder  the  oral  agreement  al- 
ready stated.  FlaintlfTs  right  to  recover 
wages  depends  upon  whether  he  was  caring 
ftor  and  selling  the  goods  for  himself,  or  for 
the  defendant.  That  controversy  between 
these  parties  was  directly  in  issue,  and  spe- 
cifically pHSSi^  upon  by  the  district  court  of 
Pottawattamie  county.  That  court  found 
that  there  was  an  oral  ^reement  between 
the  parties;  that  the  goods  at  Marquette 
should  be  removed  to  Missouri  Valley;  that 
Sketchley  was  to  remain  in  possession  of  the 
goods,  and  sell  the  same,  and  apply  the  pro* 
ceeds  upon  the  mortgage  Indebtedness;  that 
Smith  &  Co.  were  to  furnish  additional  goods, 
which,  under  the  mortgage  and  agreement, 
would  be  Included  In  the  lien  of  the  mort- 
gage; that'tliey  did  furnish  additional  goods; 
and  that  the  property  on  which  Smith  &  Co. 
were  entitled  to  a  foreclosure  of  their  chattel 
mortgage  was  the  same  t;iken  by  them  uuder 
a  delivery  bond  In  this  suit;  and  decreed 
Smith  &  Co.  a  lien  upcm  all  of  said  goods. 
Appellant  asked  instructions  to  the  effect 
that,  under  tills  adjndicaEion,  the  Jury  shonld 
find  for  the  defendant,  but  the  Instructious 
were  refused.  The  court  instructed  the  jury 
"that  in  so  far  as  the  plaintiff  in  this  action 
seeks  to  recover  for  the  care  of  or  sale  of  the 
goods  which  were  covered  by  the  Marquette 
mortgage,  or  the  remnants  of  the  same  which 
were  placed  in  the  store  at  Missouri  Valley. 
Iowa;  I  say.  in  so  far  as  the  claim  seeks  to 
recover  tor  work  and  labor  In  reference  to 
these  goods, — it  Is  adjudicated  that  nothing 
can  be  allowed  plaintiff  herein  on  account  of 
any  work  or  labor  done  in  the  way  of  caring 
for  or  selling  the  remnant  of  goods  brought 
from  Nebraska,  which  goods  were  covered 
by  what  is  known  as  the  'Marquette  mort- 
gage? '  In  reference  to  the  claim  aa  present 
ed  by  the  plaintiff  for  the  care  of  and  sale  of 
goods  other  than  those  which  were  covered 
by  the  Marquette  mortgage  and  shipped  from 
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Xebniska  to  Ulssourl  ViUl^t  tbe  dalm  is  not 
adjudicated.  It  wUI  be  your  duty  to  ascer- 
tain from  tbe  evidence  whether,  as  to  this 
porilon  of  the  claim,  anything  is  due  the 
plaintiff. "  The  district  court  of  Fottawntta- 
mie  counfy  held  that,  under  the  provisions 
of  the  mortgage,  it  extended  to  "all  future 
additions  to  be  made  to  said  stock;"  that, 
under  the  otbI  agreement,  the  gomia  ndded  to 
the  Btock  at  IfissouH  Valley  from  time  to 
time  wtire  advances,  and  secured  by  the 
mortgage;  while  in  this  case  tbe  court  in- 
structed that  tlie  additions  to  the  stock  made 
at  Missouri  Vallf^  were  not  covered  by  the 
mortgage.  We  are  not  called  upon  to  say 
which  ouurt  ta  right,  but  think  it  very  clear 
tlcit  tbe  question  as  to  the  rflation  of  tiiese 
partita  to  the  stock  of  goods  was  fully  adjudU 
cated  upon  the  issu<-s  joined  between  them  in 
the  district  court  of  Pottawattamie  county; 
that  plaintiff  iiereln  h;id  no  claim  for  recov- 
ery, except  upon  a  readjudication  of  that 
question;  and  that  tbe  court  should  have  in- 
struct*^ the  jury  to  find  for  the  defendant. 
The  judgment  of  the  district  court  is  rOTei  sed. 


Hanoock  et  al.  v.  District  ToWNsniP  of 
Pebbt  tt  al. 
(Supreme  Court  of  Iowa.  OoL  IS,  1889.) 

HaXDAMUS— SCHOOLrDlSTHICra. 

Where  tbe  directora  of  a  school-district  refoso 
to  recoguiie,  as  a  part  of  the  di&irict,  territory  al- 
leged by  the  inhaoltonts  thereof  to  be  a  part  of 
each  district,  and  to  provide  suoh  territory  with 
proper  school  facilities,  mandamus  wlU  lie  to 
oompel  them  to  grant  the  relief  aslted. 

3.  Where  a  portion  of  a  clvtl  township  had 
been,  for  geographical  reasons,  attached  to  ao  ad- 
joining distriot  township  for  school  purposes,  un- 
der the  provisiooK  of  Revision  Iowa  1860,  |  2084, 
and  Laws  Iowa  lH6St,  a.  173,  %  76,  relating  to  school- 
districts,  and  afterwards,  under  the  provision  of 
Laws  Iowa  1866,  o.  148,  $  lOt  declared  a  legal  sub- 
district  of  such  distiiot  township,  its  status  as 
such  Bubdistrict  was  not  changed  by  the  provision 
of  Code  Iowa  1878, 1 1718,  declaring  that  each  civil 
township  shall  oonstltute  a  school-district. 

Appeal  from  district  court,  Davis  county; 
Chakles  D.  Lgooett,  J  udge. 

Action  of  mandamua.  The  facts  are 
stated  in  the  opinion. 

Payne  A  Biehelberger,  for  appellants.  8. 
S.  Carrothert,  for  appellees. 

Robinson,  J.  The  plaintiffs  are  residents 
and  tax-payers  of  the  township  of  Perry,  in 
the  county  of  Davis.  The  defendants  are 
the  district  townahip  of  Perry  and  its  hoard 
ef  directors.  Pl.iintiffs  reside  upon  sections 
5  and  6,  In  township  69  N.,  of  range  13  W., 
which  constitute  a  part  of  the  civil  township 
of  Perry.  Seventeen  children  over  the  a.;e 
of  five,  and  under  the  age  of  twenty^oue, 
years,  reside  upon  these  sections.  Tiiere  Is 
no  school-house  In  tiie  township  of  Perry 
within  two  and  one-half  miles  of  the  center 
of  said  sections.  Tbe  defendants  refuse  to 
recognize  them  as  constituting  any  part  of 
the  district  township  of  Perry,  and  refuse  to 
provide  a  Scho'il  for  the  cliiiilren  residing 
thereon.   Plaintiffs  ask  that  defendants  be 


commanded  to  recognize  said  sections  as 
forming  a  part  of  the  district  townahip  of 
Perry,  to  organize  them  as  a  subdisirict,  or 
to  make  them  u  part  uf  a  subdistrict,  and  to 
provide  a  school  for  the  children  aforesaid. 
The  action  was  tried  to  the  court,  and  an 
order  was  granted  as  demanded  by  plalntifib. 
The  defendants  appeal. 

1.  It  is  contended  by  appellunts  tliat  the 
action  of  maudamtu  is  not  the  proper  means 
for  obtaining  the  relief  sought  by  plaintiffs; 
that  two-thirds  of  the  electors  residing  upon 
tbe  territory  in  controversy  should  have  ap- 
plied to  the  defendant  directors  fur  the  relief 
demanded,  or  application  should  have  been 
made  to  the  boards  of  directors  of  tlie  district 
townships  interested.  If  tiie  claims  of  ap- 
pellees in  regard  to  the  facts  of  this  case,  and 
in  regard  to  the  law  applicable  to  the  terrl* 
torfal  formation  of  district  townships,  be  cor- 
rect, then  tlie  two  sections  in  question  now 
constitute  a  part  of  the  district  township  of 
Perry,  and  It  is  the  duty  of  its  board  of  dl- 
Frtcturs  to  give  substantially  the  relief  asked 
by  plaintiffs.  Thnt  being  true,  the  action  of 
mandamua  furnishes  the  only  adequate  rem- 
edy. Benjamin  v.  District  Tp.,  50  Iowa, 
6^;  Perkins  v.  Directors,  66  Iowa,  476,  9 
N.  W.  Eep.  856. 

2.  In  the  year  1358  the  territory  in  contro- 
versy, and  certain  territory  In  the  township 
of  Lick  Greek,  were  formed  into  a  scliuol-dis- 
trict  by  the  school  fund  commissioner  of  Da- 
vis county,  by  virtue  of  the  provisions  of 
section  1106  of  the  Code  of  1851.  A  school-  ' 
house  WHS  built,  soon  after  tbe  formation  of 
the  district,  on  a  site  in  Lick  Greek  town- 
ship. A  school  has  been  maintained  therein 
since  that  time,  and  the  boundaries  of  the 
district  have  remained  as  originally  fixed, 
unless  they  have  been  changed  by  stiitute. 
It  is  contended  by  appellees  that  chapter  52  of 
the  Laws  of  1858  and  the  Code  uf  1878  had 
the  effect  to  attach  the  territory  in  contro- 
versy to  the  district  township  of  Perry.  This 
is  denied  by  appellants.  It  is  undoubtedly 
true  tliat  It  Is  the  policy  of  our  law  to  re- 
quire the  boundaries  of  civil  and  district  * 
townships  to  coincide,  where  the  conven- 
ience of  the  iniiabltants  will  permit.  One  of 
the  chief  objects  which  was  designed  to  be 
accomplished  by  the  act  of  1858,  above  cited, 
was  the  adoption  of  the  district  township 
system;  but  whether  section  1  of  that  act 
had  the  effect  to  transfer  the  land  in  question 

to  the  district  township  of  Perry  we  need  not 
determine.  The  district,  as  formed  in  the 
year  1853.  was  In  existence  when  that  act 
took  effect,  and  was  within  the  provisions 
of  section  2084  of  the  Hevision  of  1860.  and 
section  78,  c.  172,  of  the  Laws  of  1862.  If 
it  was  not  before  a  part  of  the  district  town- 
ship of  Lick  Greek,  it  became  a  subdistrict 
of  that  district  township  by  virtue  of  those 
provisions.  The  evidence  shows  quite  satis- 
factorily, and  it  does  not  appear  to  be  contra- 
dicted, that  all  but  a  nmall  part  of  section  5, 
and  all  of  section  6,  in  the  township  of  Per- 
ry, were  separated  from  the  district  south  by 
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satream  called  the  "  Chequest, "  which  formed 
H  natural  obstacle,  at  times  difficult,  if  not 
impossible,  for  cliildren  to  cross;  and  that 
the  said  tracts  were  oi-iginally  attached  to  the 
territory  north,  for  that  reason.  We  do  not 
understand  thiit  any  claim  to  the  contrary  is 
made.  That  being  true,  the  district  so  formed 
wag  within  the  purview  of  the  legHlizing 
cIhus*^  of  section  16,  c.  143,  Laws  1866^  and 
was  thereby  declared  to  be  a  legal  Bubdis- 
trict. 

But  it  la  insisted  that  even  if  tlie  district, 
as  originally  founded,  was  established  and 
confirmed  as  a  subilistrict  by  the  act  of  the 
iMKLrd  of  eduoition  of  1859,  as  found  in  sec- 
tion 2084  of  the  Revision  of  1860  and  the 
acts  of  1862  and  1866.  cited,  yet  the  Code  of 
1873  had  the  etTect  to  restore  the  territory  in 
question  to  the  district  township  of  Ferry. 
Whetlier  it  was  so  restored  or  not  is  theques- 
tion  we  are  really  called  upon  to  determine. 
The  provisions  of  the  Code  which  we  need  to 
examine  are  as  follows:  "Sec.  1713.  Each 
civil  townsliip  now  or  hereafter  organized, 
ami  each  independent  school-district  organ- 
ized as  such  prior  to  tiie  taking  effect  of  this 
Code,  is  hereby  declared  a  scliool -district  for 
all  the  purposes  of  this  chapter,  subject  to 
the  provisions  hereinafter  made."  "Sec. 

1797.  In  cases  where,  by  reason  of  streams 
orotlier  natural  obstacles,  any  portion  of  the 
Inhabitants  of  any  school-district  cannot,  in 
the  opinion  of  the  county  superintendent, 
with  reasonable  facility  enjoy  the  advantages 

*  of  any  scliool  in  their  township,  the  said 
county  superintendent,  with  the  consent  of 
the  board  of  directors  of  such  district  as  may 
be  affected  tliereby,  may  attach  such  part  of 
■Hid  township  to  an  adjoining  township,  and 
the  order  theraror  shall  be  transmitted  to 
the  secretary  of  each  district,  and  be  by  hiro 
recorded  in  bis  records,  and  the  proper  en- 
tey  made  on  his  plat  of  the  district.  Sec. 

1798.  In  all  eases  where  territory  has  been 
or  may  be  set  into  an  adjoining  county  or 
township  for  school  purposes,  such  territory 
may  be  restored  by  the  concurrence  of  the 

•  respective  boards  of  directors;  but,  on  the 
written  applit-atiun  of  two-tldrds  of  the  elect* 
ors  residing  upon  the  territory  wltliin  the 
townsliip  in  which  the  school-house  is  not 
situated,  the  sfdd  boards  sliall  restore  the  ter- 
ritory to  thedistrict  in  which  it  geographical- 
ly belongs. "  We  have  omitted  from  the  last 
section  amendments  made  thereto  since  the 
adoption  of  the  Code,  as  not  material  to  our 
present  purpose. 

It  Is  a  familiar  rule  that  a  statute  should 
be  so  construed,  when  practicable,  as  to  give 
force  and  effect  to  all  its  provisions.  If  it  be 
true  that  section  1713  of  the  Code  had  the 
effect  to  divide  all  subdistricts  which  were 
formed  from  territory  belonging  to  two  or 
more  towushipa,  then  section  1798,  so  far  as 
It  relates  to  cases  in  which  territory  of  one 
township  had  been  set  into  an  adjoining 
township  for  school  purposes  prior  to  the 
takingeffect  of  the  Code,  was  without  effect, 
and  tlie  words  "has  been,  or,"  are  mere  sur^ 


plu.i»ge.  There  is  nothing  to  indicate  that 
section  1713  was  designed  to  have  the  effect 
claimed  for  it  by  appellees.  It  is  in  terms 
subject  to  other  provisions  of  the  Code, 
among  which  are  the  sections  we  have 
quoted.  It  has  been  the  general  policy  of 
the  state  at  all  times  to  provide  for  sucti  dis- 
tricts as  would  best  serve  the  interests  and 
convenience  of  the  people.  Some  of  tlie  pro- 
visions of  law  in  regaid  to  the  formation  of 
districts  from  the  territory  of  different  civil 
townships  wtiich  formerly  existed  have  been 
repealed;  but  section  1797  provides  for  a 
case  where  the  general  policy  of  the  state  in 
regard  to  boundary  lines  is  made  to  yield  to 
the  convenience  of  the  people.  If,  however, 
the  claim  of  appellees  be  well  founded,  dis- 
tricts formed  in  substantial  compliance  witli 
the  provisions  of  tliat  section,  under  similar 
provisions  of  law,  were  divided  by  the  talcing 
effect  of  the  Code.  That  such  a  r^ult  would 
have causedmuch confusion, and  would  havo 
made  a  reorganization  of  many  districts,  by 
virtue  of  section  1797,  necessary,  is  evident; 
and  no  possible  benefit  to  compensate  for  tho 
confusion  and  labor  of  tlie  change  la  sug> 
gested. 

It  is  urged  that  the  various  laws  to  wblch^ 
we  have  referred,  enacted  prior  to  1873,  were 
revised,  and,  when  not  incorporated  therein, 
repealed,  by  tlie  Code.  It  must  be  admitted,, 
however,  that  districts  Illce  the  one  in  ques- 
tion were  valid  from  1860  to  the  taking  effect 
of  the  Code.  If  they  ceased  to  exist  by  vir^ 
tue  of  the  act  of  1858,  they  were  re-created 
by  tl^e  act  of  the  board  of  education  of  1859. 
the  Revision  of  1860,  and  the  acta  of  1862 
and  1866.  The  curative  portion  of  secUou. 
16  of  the  act  of  1866  was  omitted  from  th» 
Code,  it  is  true;  but  in  other  respects  the  law 
as  it  existed  In  1866.  so  far  as  U  mlates  to- 
the  question  In  controversy,  was  incorpO' 
rated  in  substance  in  the  Code.  **  When  stat- 
utes are  repeided  by  acts  wliich  substantially 
retain  the  proTislons  of  the  old  laws,  the  lat- 
ter are  held  not  to  lutve  been  destroyed  or  In- 
terrupted in  their  binding  force.  *  In  prao- 
tlcal  operation  and  effect,  they  are  ratlier  to- 
be  considered  as  a  continuance  and  modiflca* 
tion  of  old  laws,  than  as  an  abrogation  of 
those  old,  and  the  re^nactment  of  new, 
ones.'"  Association  T.Benshtmol,  130  Mass. 
327.  In  the  case  cited,  ft  was  held  that  the- 
rights  of  corporations,  organized  under  a  stat- 
ute which  had  been  repealed  without  reserva- 
tion, were  preserved  by  the  repeating  statute, 
which  substantially  re-enacted  the  provisions 
of  the  first  statute  nnder  wliich  theorgaoiza-- 
tion  had  been  made.  Applying  the  rule  oC 
that  case  to  this,  we  conclude  that  the  Code 
of  1873  was  nob  designed  to  affect  the  terri- 
tory of  districts  or  subdistricts  formed  from 
teriitory  situate  in  different  civil  townships, 
as  eontemplated  by  section  16  of  the  act  of 
1866,  and,  consequently,  titat  the  territory 
in  dispute  belongs  with  the  tei'ritory  in  U<^ 
Greelc  townsliip,  to  wldoh  it  was  originally 
attachetl  for  school  purposes.  The  question 
we  now  determine  was  not  involved  in  Ibe- 
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case  of  Large  t.  District  Tp.»  53  lown,  668, 6 
N.W.  Rep.  1.  The  territory  in  dispute  In  that 
case  bad  not  been  set  off  by  reason  at  any 
streams  or  other  natural  obstacles.  This  case 
Is  also  readily  distinguishable  from  that  of 
District  Tp.  V.  District  Tp.,  53  Iowa,  667,  6 
N.W.  Rep.  34.  It  follows,  from  what  we  have 
said,  that  the  territory  in  controversy  does 
not  belong  to  the  district  township  of  Perry, 
and  that  it  can  be  restored  to  it  only  by  pur- 
suing one  of  the  methods  provided  by  section 
179y  of  the  Code*  It  does  not  appear  that 
defendants  have  neglected  to  peifOrm  any 
duty;  hence  plaintiffs  are  not  entitled  to  the 
relief  asked.  The  Judgment  of  the  distarlct 
court  Is  therefore  reversed. 


Beown  t>.'  Grundy  County. 
(Supreme  Court  of  lotoo-  Ook  19. 1889.) 
Appuii — Cbbtifixd  Qusnioir. 
Under  Code  Iowa,  t  UTS,  renUtlng  appeals 
from  the  dlstriot  ooart,  and  proriding  that  no  ap- 
peal shall  be  taken  in  any  cause  where  the  amount 
In  controversy  does  not  exceed  tlOO,  unless  the 
trial  judge  shall  certify  that  the  cause  inroLves  a 
queeuon  of  law  on  which  it  ia  desirable  to  have  the 
opinion  of  the  supreme  court,  anoh  oerUfloate  must 
be  made  at  the  time  of  the  tnal,  aud  then  made  a 
put  of  the  record. 

Appeal  from  district  court,  Orundy  coun- 
ty;  C  F.  Couos,  Judge. 

Action  to  recover  fees  alleged  to  be  due 
plaintiff  as  sheriff  of  Grundy  county.  Judg- 
ment for  plaintiff,  and  the  defendant  appeals. 

/.  WUliamtont  for  appellant.  Sea  A 
Hayes,  for  appellee. 

Qbakoer,  J.  The  amount  in  controversy 
in  this  case  is  less  than  tlOO.  The  cause 
was  tried  wid  determined  on  the  7th  day  of 
December,  18S8,  and  on  the  following  day 
the  certiflcate  required  by  Code,  g  3173.  was 
filed.  Appellee  insists  that  it  was  not  filed 
in  the  time  required  by  law.  Appellant  in 
argument  does  not  contradict  the  point*  and 
it  is  quite  probable  that  it  is  conceded.  It 
has  been  held  that  the  certificate  in  such 
cases  must  be  made  at  the  time  of  the  trial, 
and  then  made  a  part  of  the  record.  Hersli- 
field  V.  Bank,  39  Iowa.  699;  Foye  v.  Walker, 
62  Iowa,  251,  17  W.  Bep.  494.  The  rule 
Is  too  well  established  to  deserve  comment  in 
its  support.  These  oitatlons  are  agiUn  made 
with  a  view  to  make  the  rule  so  conspicuous 
as  not  to  be  overlooked,  llie  appeal  is  dis- 
missed. 


Jahisoh  v.  BuRLmoTON  isW.B.  Co. 
(Supreme  Court  of  Iowa.  Oct.  10, 1889.) 
Kmixbht  Domaik— Actions — Cossolidatioh. 
1.  Id  condemnation  proceedings,  where  the 
r^lroad  company,  pending  Its  appeal  from  the 
award  Ot  the  jury,  deposits  tiie  amount  so  awarded 
with  the  shenfL  and  the  award  is  affirmed,  and  the 
cause  remanded  by  procedendo,  the  owner  of  the 
land  cannot  maiatain  a  separate  action  to  recover 
the  interest  on  the  amount  so  deposited,  but  all  the 
rights  of  the  parties  will  be  adjusted  in  the  origi- 
nal proceeding. 

a.  Code  Iowa,  |  2514,  providing  that  an  error 
v.43N.w.nal5— 34 


of  the  plalntlft  as  to  the  kind  of  proceedings  adopt- 
ed shall  not  cause  the  abatement  or  dismissal  of  the 
aotloD,  but  merely  a  change  into  the  proper  pro- 
ceedlnfr,  and  a  transfer  of  the  action  to  the  proper 
docket^  has  no  uipUoatJon  to  double  acttons  seekbg 
the  same  relief,  and  a  motion  to  consolidate  ■uen 
actioas  Is  rightly  refused. 

Araeal  from  district  court,  Mahaska  coun- 
ty; w.  B.  IjBWIs,  Judge. 

ThlB  is  an  action  to  recover  interest  on  a 
certain  amount  of  money  which  was  d^tos- 
ited  by  tlie  defendant  as  compensation  for  a 
right  of  way  for  Its  railroad  over  cwt^n  land 
of  the  plaintiff.  The  money  was  deposited 
with  the  sheriff,  in  pursuance  of  tow,  after 
the  amount  had  been  ascertained  by  the  tw- 
dlct  of  a  Jury  in  the  district  court,  and  pend- 
ing an  appeal  to  this  court  The  cause  was 
tried  to  the  court  without  a  jury,  and  there 
was  an  order  of  abatement  or  dismissal  upon 
the  ground  that  there  was  another  action  or 
trial  pending  "in  which  the  same  matters 
were  invcdved."  Halntlff  appeals. 

Bolton  A  MbCoj/,  for  appellant.  KeUep  A 
Cooper  and  7.  J?,  d  W.  R.  Lacey,  for  appellee. 

BoTHBOcx,  J.  The  original  proceeding 
for  the  condemnation  of  the  land  was  aX- 
flrmed  by  this  court.  See  29  K.  W.  Bep.  774. 
The  cause  was  remanded  by  proeedendo. 
The  plaintiff  was  desirous  of  recovering  the 
interest  on  the  deposit  made  with  the  sheriff 
pending  the  appeal.  It  was  sought  to  accom- 
plish this  by  two  proceedings:  Ptrst,  by  a 
motion  to  redocket  the  original  case,  ana  a 
pleading  demanding  the  intwest ;  and.  saxmd. 
Of  this  independent  action.  It  is  very  plain 
that  the  plaintiff  had  no  right  to  maintaio 
both  actions  at  the  same  time.  They  sought 
precisely  the  same  relief.  It  is  equidly  plain 
that,  in  the  proceedings  to  condemn  the  land, 
all  of  the  rights  of  the  parties  should  be  ad- 
Justed.  There  was  no  reason  for  bringing  an 
independent  action.  The  plaintiff  sought  to 
avoid  the  dismissal  of  this  action  by  moving 
to  consolidate  It  with  the  condemnation  pro- 
ceedings. The  court  rightly  refused  to  sus- 
tain the  motion  to  consolidate.  Plaintiff's 
counsel  claim  the  motion  should  have,  been 
sustained  on  the  ground  that,  under  section 
2514  of  tlie  Code,  "an  error  of  the  plaintiff  a& 
to  the  kind  of  proceedings  adopted  shall  not 
cause  the  abatement  or  dismissal  (tf  the  ac- 
tion, but  merely  a  change  into  the  proper  pro- 
ceeding, and  a  transfer  of  the  action  to  the 
proper  docket."  This  provision  of  the  law 
has  no  application  to  double  actions  for  the 
same  thing.  A  party  has  no  right  to  harass 
another  by  mOre  than  one  action  at  the  same 
time  for  the  same  cause,  and  cannot  maintain 
more  than  one  action  by  consolidation.  The 
order  of  dismissal  will  be  affirmed. 


Grahlsan  b.  CnicAoo.  St.  F.  &  K.  G* 
By.  Co. 

(Supreme  Court  txf  Iowa.  OoL  19, 1868.) 
Bjjlboad  CoMPjkHiBB— Stogx-Eiujiio  Casss. 
1.  In  an  action  against  a  railroad  oompany  for 
damages,  where  it  appaara  that  a  oattls-guard  on. 
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defeDdsnt's  ro«d  had  beeomo  fined  and  packed 
with  mow  80  that  plaintiff's  horse  had  walked 
across  It  onto  defendaat's  track  and  been  killed. 
It  is  not  error  to  charge  that  it  was  the  daty  of  the 
defendant  to  nse  ordinary  care  and  dll^nce  to 
keep  Its  oattle-niards  free  from  snow;  and  that. 
If  defendant  haa  notice  that  the  cattle-guard  was 
packed  with  snow,  or  if,  hj  the  exercise  of  ordi- 
nary care  and  diligence,  it  could  have  had  such  no- 
tice, it  was  its  duty  to  excavate  the  snow  from  the 
catue-gnard  within  a  reasonable  time, 

8.  Testimony  to  the  effect  that,  dnriog  the 
winter,  and  aftm-  tbs  aotddeut^  defenaanVa  cattle- 
goarda  were  filled  with  anew,  and  that  defendant 
made  no  attempt  to  remove  the  same,  is  compe- 
tent, as  tending  to  show  a  failure  on  the  part  of 
the  defendant  to  exercise  due  care  and  diligenoe 
in  the  operation  of  its  road. 

8.  But  questions  as  to  the  time  nsnallT  re- 
gnired  to  fill  a  oattle-guard  with  snow  are  not  com- 
petent, as  they  call  for  the  opinions  of  tlw  witness, 
and  not  for  facts. 

Appeal  from  district  coart.  Chickauw 
eonntj;  L.  O.  Hatch,  Judge. 

Action  to  recover  the  valae  of  a  certain 
horse  killed  while  upon  defendant's  railroad 
track*  by  a  train  operated  thereon.  There 
was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

J.  H.  Bain,  for  appellant.  /.  If.  jSondtu- 
hy,  for  appellee. 

Beck.  J.  1.  The  evidence  tenda  to  sup- 
port the  allegations  of  the  petition  to  the  ef- 
fect that  the  horses  of  plaintiff  killed  by  the 
railroad  train  went  upon  the  traiA  over  a  cat- 
tle-guard, which  was  filled  with  enow  so 
packed  as  to  enable  the  horses  to  cross  tiie 
cattle-guard  and  reach  the  track.  It  is  al- 
leged that  the  snow,  through  negligence  of 
defendant,  was  permitted  to  accumulate  in 
and  npon  the  cattle-guard. 

2.  The  defendant  asked  instructions  to  the 
effect  that  defendant  waa  not  required  to  ez- 
erdse  any  care  or  diligenoe  to  keep  its  cattle- 
guards  free  from  snow;  and  uiat,  if  tiie 
horses  ol  plaintiff  were  enabled  to  enter  the 
railroad  track  of  defendant  by  reason  of  snow 
in  the  cattle-guard*  It  ia  not  liable  in  this  ac- 
tion. These  Instructions  were  refused,  and 
an  instruction  In  the  following  language  waa 
given: .  "If  you  &nd  Jttaat  the  cattle-guard 
was  packed  full  of  snow*  you  will  carefully 
Inquire  whether  this  condition  was  the  fault 
of  the  defendant.  The  law  did  not  require 
the  defendant  to  keep  its  cattle-guards  free 
from  snow,  regardless  of  circumstances*  but 
did  require  the  defendant  to  use  ordinary  care 
and  diligence  to  do  so.  If  such  care  was 
used*  the  defendant  did  its  whole  duty;  oth- 
erwise not.  The  defendant  was  not  required 
to  excavate  the  snow  from  the  cattle-gnard 
unless  it  had  notice  that  it  was  tilled,  or  un- 
less it  might  have  had  such  notice  by  the  use 
of  ordinary  care  in  looking  after  its  road; 
and  after  such  notice  the  law  would  give  the 
defendant  a  reasonable  time  and  opportunity 
to  make  the  proper  excavation  before  it  would 
bold  the  defendant  liable  for  the  omission. 
Nor  would  the  law  require  the  defendant's 
servants  to  expose  themselves  to  extreme 
e(dd,  or  hard  storms,  (in  which  the  ordinary 
man  would  not  regard  it  safe  to  work,)  in 


order  to  remove  snow  from  a  cattle-guard." 

3.  It  will  be  observed  that  the  instruction 
given  requires  the  defendant  to  nse  ordinary 
care  and  diligence  to  keep  the  cattle-guards 
free  from  snow.  Surely  defendant,  in  the 
operation  and  management  of  its  road,  can 
omit  nothing,  which  may  be  accomplished  by 
the  exercise  of  ordinary  care  and  diligence, 
that  will  proteet  property  in  any  way  exposed 
to  dangers  in  the  i^rations  of  Its  trains.  If 
the  snow  oould  have  heea  removed  from  the 
cattle-guards,  or  its  accumulation  there  could 
have  been  prevented  by  the  exerdae  of  or^ 
dinary  care  and  diligence.  It  cannot  be 
claimed  ihat  It  was  not  defendant's  duty  to  re- 
move the  snow,  or  prevent  Its  accumulation. 
Indeed  we  cannot  imagine  a  thing  can  be 
done,  in  the  exercise  of  wlinaiy  care  imd  dil- 
igence, that  removes  or  prevents  dangers 
arising  from  the  operatton  of  defendant's 
railroad  which  It  is  not  its  duty  to  do.  We 
think  this  proposition  no  one  will  attempt  to 
deny.  The  same  rule  ia  applicable  alike  to 
the  transactions  ct  individuals  and  corpora- 
tions, and  lies  at  the  very  base  of  the  doc- 
trines of  the  law,  which  hold  the  negligent 
liable  ftn*  the  consequences  of  their  negligent 
acts.  If  the  exercise  of  care  may  be  omitted  * 
when  it  would  prevent  injury  to  another, 
there  can  be  no  Ilabili^  for  negligence.  These 
conclusions  are  not  In  conflict  with  Fatten  t. 
Railway  Co..  75  Iowa,  459.  89  K.  W.  Bep. 
708.  That  case  holds  that  a  rdlroad  com- 
pany was  not  liable  absolutely  fbr  failure  to 
build  Its  fences  higher  than  the  snow,  and 
failure  to  remove  snow-drifts.  STo  qnortifHi 
of  the  oblfgation  of  the  company  to  exercise 
ordinary  care  and  dlligAice  Is  hi  tbat  case. 
We  rightly  held  that  the  company  waa  not 
liable  on  account  of  snow-drifts,  which  en- 
abled livestock  to  cross  Its  fences.  We  did 
not  hold,  for  the  question  was  not  in  the  case, 
that  it  was  not  the  duty  of  the  company  to 
exercise  ordinary  care  and  diligence  to  pre* 
vent  or  remove  tiie  snow-drifts.  Blais 
Bailway  Co.,  24  K.  W.  Bep.  558,  cited  by  de- 
fendant's counsel.  Is  directly  in  accord  witb  ' 
the  views  we  have  expressed. 

4.  The  plaintiff  was  permitted  to  prove 
that,  during  the  winter,  and  after  the  acci- 
dent the  cattle-guards  were  filled  with  snow. 
The  admission  of  this  evidence  Is  now  made 
the  ground  of  complaint.  In  connection  with 
the  evidence,  it  was  shown  that  defendant 
made  no  attempt  to  remove  the  snow.  These 
facts  together  tended  to  show  a  failure  to  ex- 
ercise any  diligence  or  degree  of  care,  and 
werecompetentfor  that  purpose.  But,  should 
it  be  assumed  that  the  evidence  is  not  perti- 
nent or  competent*  we  fail  to  discover  any 
prejudice  resulting  to  defendant  from  its  ad- 
mission. 

5.  Questions  were  asked  a  witness  as  to 
the  time  usually  required  to  fill  a  cattle-guard 
with  snow.  The  question  sought  to  elidt 
opinions  rather  than  facts,  and,  for  that  rea- 
son, the  court  correctly  refused  to  permit  an- 
swers thereto. 

6.  We  think  the  verdict  does  not  so  lack 


Digitized  by 


Iowa.) 


GUCE  V. 


BBAHEB. 


581 


BQpport  of  the  evidenco  as  to  require  us  to 
interfere.  The  judgment  of  the  distriot  court 
is  affirmed. 


GXiioE  e.  Braheb  at  al. 
{Supreme  Court  of  Iowa,  Oct  19, 1889.) 
Fbikcipai.  axd  Aoknt— Uburt. 

1.  Iq  an  action  on  a  promissory  note,  it  ap- 
peared that  the  loan  for  -wbioh  the  note  was  Riven 
was  made  by  L ;  tiiat  ha  conducted  hlmseK  Id  the 
negotiations  as  the  real  oredltor,  hut  the  notes 
were  made  payaUe  to  B.,  a  brother  of  L ;  that  de- 
fendant, being  unable  to  read  English,  was  igno- 
rant of  this  fact,  and  supposed  L  was  the  creditor. 
Held,  that  defendant  not  being  guilty  of  negll* 

even  If  B.  was  the  real  creditor  he  was 
by  the  acts  of  L 

2.  In  an  action  on  two  promissory  notes,  it 
appeared  that  one  of  the  notes,  for  $86.50,  was  giv- 
en for  a  loan  of  166,  and  by  its  terms  bore  interest 
from  September  1, 1884,  though  dated  October  1, 
1884;  and  that  the  second  not^  for  910(^  was  given 
for  a  loan  of  tSOO.  Held,  that  both  notes  were 
vsnriooa. 

Appeal  from  district  court*  Marshall  coun- 
ty; S.~M.  Weaver,  Judge. 

Action  to  recover  an  amount  alleged  to  he 
due  on  two  promissory  notes,  and  to  foreclose 
a  mortgage  given  to  secure  their  payment. 
Defendants  August  and  Mary  Bramer  admit 
the  making  of  tiie  notes,  and  the  exeoution 
«f  the  mortgage,  but  allege  that  the  notes 
wen  usurious,  and  that  the  amount  for  which 
they  were  responsible  thereon  has  been  fully 
paid.  The  district  court  found  for  the  de- 
fendants afbresafd,  and  rendered  judgment 
lu  their  favor  for  costs.   Flaintiff  appeals. 

Bii^ford  A  Snellingt  for  appellant.  Brmon 
A  Carwjf,  for  appelleee. 

BoBisnoH,  J.  Each  of  the  notes  in  suit  is 
4ated  October  1. 1884,  and  is  payable  to  B. 
F.  E3erulff  or  order  at  the  office  of  L  K. 
Kieruia.  One  is  for  the  sum  of  $86.50,  pay^ 
able  six  months  after  its  date,  with  interest 
«t  10  per  cent,  per  annum  from  September  1, 
1884*  payable  annually;  and  payments  are 
indorsed  thereon  as  follows:  September  1, 
1886,  tie;  December  2S*  1886.  $20.60;  Jan- 
uary 24,  1887,  S21.  The  other  is  for  the 
sum  of  9400,  payable  six  months  after  April 
1,  1885,  with  interest  at  10  per  cent,  per  an- 
num from  its  date,  payable  semi-annual!;; 
and  payment  of  interest  to  December  1, 1886, 
is  indorsed  thereon.  Flaintiff  purchased  the 
notes  in  the  summer  of  the  year  1886. 

1.  It  is  claimed  by  appellees  that  the  notes 
in  suit  were  taken  by  I.  X.  Kierulfl,  and  in 
fact  belonged  to  him;  that  they  were  unable 
to  read  the  notes,  and  trusted  to  I.  N.  Kier- 
ulff  to  draw  them;  that  they  had  no  knowl- 
edge that  the  name  of  B.  F.  KierulfT  was  in- 
serted in  them  as  payee;  that  his  name  was 
not  mentioned  during  the  negotiations  which 
led  to  the  making  of  the  notes,  and  that  he 
was  not  known  to  them  to  be  in  any  manner 
concerned  in  the  transaction;  that  the  notes 
were  treated  by  I.  K.  Kierulff  aa  belonging 
to  him;  and  that  be  received  payments,  and 
extended  tbem  from  time  to  time.  Appellees 
■also  oltim  that  the  note  for  $86.50  was  given 


in  renewal  of  a  note  for  a  like  sum,  which 
was  given  about  Marcli  28,  1884,  payable  six 
months  thereafter,  for  a  loan  of  $65;  and  that 
the  $400  note  was  given  for  a  loan  of  $360* 
There  is  much  conflict  in  the  evidence,  but 
we  think  it  fairly  shows  the  following  facts: 
When  the  notes  in  suit  were  given,  and  when 
payments  were  made  thereon,  I.  N.  Kierulff 
was  engaged  in  the  business  of  practicing 
law  and  loaning  money  In  HarBlialltown. 
His  brother,  B.  F.  Kierulff,  was  a  physician, 
occupying  an  office  In  the  same  building.  The 
offices  of  the  two  were  separated  only  by  a  halL 
Dr.  Kierulfl  was  not  known  to  appellees  aa  a 
party  to  the  transaction,  and  said  nothing  to 
them  about  the  notes  until  September,  1886. 
I.  X.  Kierulfl  negotiated  the  loan,  transacted 
all  the  business,  claimed  to  own  the  notes, 
and  extended  them  from  time  to  time.  Ap- 
pellees could  not  read  them,  and  had  no  reap 
son  to  believe  that  Bri,  Kierulfl  was  inter- 
ested in  them  until  after  they  were  purchased 
by  plaintiff.  I.  X.  Kierulff  spoke  about 
charges  and  commissions  for  m^ing  the  loan 
and  extending  the  notes,  but  it  is  evident 
that  appellees  understood  him  to  mean  com- 
pensation lie  was  to  receive  in  addition  to  the 
interest  on  Uie  money.  Appellees  were  not 
told,  and  did  not  know,  that  I.  K.  Kierulfl 
claimed  to  be  acting  for  tiis  brutlier.  In 
making  the  notes  and  payments  In  queaUon, 
appellees  supp(»ed  they  were  dealing  with 
the  real  creditor  in  person;  and  the  facts  of 
the  case  are  such  that  we  think  they  were  not 
guilty  of  such  n^llgenceas  to  prejudice  their 
lights' in  the  transactions  involved  in  this  ac- 
tion. In  onr  opinion*  the  acts  and  agreements 
of  I.  N.  Kierulfl  must  be  held  to  have  been 
made  with  the  knowledge  and  consent  of  his 
brother,  if  the  money  of  the  latter  was  really 
used  to  make  the  loan.  See  Erickson  t.  Bell. 
63  Iowa,  627,  6  W.  Bep.  19.  It  appears 
that  the  note  for  $86.50  was  given  in  renewal 
of  a  usurious  loan  which  was  made  in  the 
name  of  B.  F.  Kierulfl  in  March,  1884.  The 
amount  of  the  original  loan  was  $iB5,  to  which 
was  added  $1.65  at  the  time  of  the  renewal. 
The  note  in  suit  provides  for  seven  months* 
interest  for  a  six-months  loan.  The  amount 
for  which  the  $400  note  was  given  was  $360. 
We  conclude  tliat  both  notes  are  usurious. 

2.  It  Is  contended  by  appellee  that,  if  the 
notes  are  found  to  be  usurious,  he  would  be 
entitled  to  a  judgment  for  $310.63.  The 
amount  of  the  loans  represented  by  the  two 
notes  is  $426.65.  There  is  a  conflict  of  the 
evidence  as  to  a  portion  of  the  payments 
claimed  to  have  been  made  by  appellees. 
Some  were  made  in  notes  payable  to  Dr.  Kier- 
ulfl, and  some  in  notes  payable  to  L  K.  Kier- 
ulff to  secure  extension.  Appellees  did  not 
know  that  any  of  the  notes  were  made  paya- 
ble to  the  doctor,  and  supposed  that  all  be- 
longed to  his  brother.  It  Is  sliuwn  that  ap- 
pellees could  not  read  English;  that  I.  K. 
Kierulff  always  spoke  of  and  treated  the  notea 
in  suit,  and  other  notes  given  on  account  of 
them,  as  his  property,  so  far  as  appellees  had 
knowledge.   In  fact,  there  is  much  in  the 
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record  to  canse  doabt  as  to  tbe  extent  of  Dr. 
EieruJfTs  interest  in  the  notes  in  controvpraj; 
bat,  as  they  were  payable  to  him,  the  burden 
Is  on  appellees  to  show  that  he  did  not  own 
them,  and  tliat,  we  think,  tbey  have  failed  to 
do.  If  he  at  any  time  had  them  In  his  pos- 
session, they  were  given  to  his  brother  for 
use  when  he  desired  them,  and  the  latter  was 
given  the  apparent  right  to  make  such  ar- 
rangements in  regard  to  them  as  he  thought 
desirable.  Of  the  payments  claimed  by  the 
answer  of  appellees  to  have  been  made  on  ac- 
count of  the  notes  in  suit,  we  find  that  the 
sum  of  ^3.50,  alleged  to  have  t>een  collected 
by  I.  N.  Kierulff.  has  not  been  paid  to  him; 
that  nothing  should  be  allowed  on  a  washing 
bill  alleged  to  be  due  from  L  N.  EierulfF,  for 
the  reason  that  some  credits  seem  to  have 
been  given  on  account  of  It,  and  the  prepon- 
derance of  tbe  evidence  shows  that  it  has 
been  settled.  It  is  not  clear  that  any  allow- 
ance, therefore,  should  be  made  on  the  notes 
in  suit  in  any  event.  We  also  find  that  ap- 
pellees are  not  entitled  to  credit  on  the  notes 
in  suit  for  the  $14.75  note,  nor  for  the  one 
for  847.75,  as  they  are  not  shown  to  have 
been  given  as  a  part  of  the  transactions  in- 
volving the  notes  in  suit;  the  weight  of  the 
evidence  indicating  that  they  were  not  so 
given.  We  find  that  credits  should  be  al- 
lowed appellees  to  the  amount  of  $283.54,  In- 
cluding the  indorsement  .admitted  by  appel- 
lant* and  that  there  is  a  balance  due  the  plain- 
tiff of  8143.11.  Judgment  and  decree  will 
be  rendered  accordingly.  Reversed. 


HOWOBTH  V*  8BET£R8  MANUF*a  GO.  tt  tU. 
(fii/^pnme  Cowrt  of  lovMU  Oot9S,188e.) 
Rboord  ok  Afpkal. 
On  appeal,  tbe  appellants  filed  an  abstract 
of  the  case  oelow,  and  an  assifrnment  of  errors. 
The  appellee  filed  an  additional  abstract,  denying 
tbeoorrectnessofappeUanta' abstract.  Appellante 
filed  a  second  abstract,  alleging  the  correctness  of 
their  first  abstract,  and  denying  the  oorrectness  of 
appellee's  abstract-  Rules  Sup.  Ct.  Iowa,  {  12, 
provides  that  when  there  is  a  oontroversy  as  to  the 
record  the  appellant  shall  have  a  reasonable  time 
after  the  necessity  thereof  appears  to  file  a  tran- 
script Held  that,  aa  appellants  failed  to  file  a 
transOTipt  within  a  reasonable  time,  the  judgment 
of  tbe  court  below  must  be  affirmed. 

Appeal  from  district  court,  Mahaska 
county;  D.  Ryan,  Judge. 

Action  to  recover  damages  for  personal 
injury;  trial  to  a  jury;  verdict  for  defendant; 
motion  by  plaintiff  for  new  trial;  motion 
sustained,  and  defendant  appeals. 

J.  F.  (£  W.  R.  Latxjft  for  appellants. 
SUmohara  A  Frutorit  tor  appelleeu 

Given,  0.  J.  January  22.  1889,  appel- 
lants Bled  an  abstract,  showlngthat  after  ver- 
dict plaintiff  filed  a  motion  for  new  trial,  on 
several  different  grounds,  among  which  are 
the  following:  "(5)  Because  of  the  miscon- 
duct of  the  juror  Ed.  Fitzsimmons,  as  shown 
by  the  affidavit  or  evidence  of  said  juror, 
hereto  attached,  marked  'Exhibit  A,'  Riul 


made  a  part  of  this  motion.  (6)  Because  ai 
the  misconduct  of  one  of  the  defendants* 
Thos.  Seevers,  as  shown  by  tbe  affidavit  of 
Ed.  Fitzsimmons,  hereto  attached,  marked 
'Exhibit  A.'  and  made  a  part  thereof." 
Following  this  is  set  up  what  pnrports  to  be 
evidence  in  support  of  the  motion,  counter- 
affidavits,  and  rebutting  affldavitSr  after 
which  Is  a  statement  as  follows:  "No  evi- 
dence was  Introduced  on  said  motion  except 
the  foregoing  affidavits  and  certificates  of 
the  clerk,  ^id  affidavits  were  all  made  of 
record  by  bill  of  exceptions,  duly  signed,  and 
filed  at  the  time.  Said  affidavits  were  all 
filed  and  submitted  with  the  motion  for  new 
trial,  and  on  October  19,  1888,  the  court 
sustained  the  «idd  motion  on  the  ground  of 
the  misconduct  of  said  juror,  and  granted  » 
new  trial,  and  defendants  at  the  time  ex- 
cepted." The  errors  assigned  relate  entirely 
to  sustaining  the  motion  for  new  trial  on 
the  grounds  of  the  alleged  mlscondnct. 
April  19,  1889.  appellee  filed  an  additional 
abstract,  denying  the  correctness  of  appel- 
lants* abstract,  denying  the  statement  that 
the  court  sustained  the  motion  for  new  trial 
on  the  ground  of  misconduct  of  said  juror, 
averring  that  it  was  sustained  generally,, 
and  denying  the  statement  that  "said  affi- 
davits were  all  made  of  record  by  hill  of  ex- 
ceptions, duly  signed,  and  filed  at  the  time." 
Appellee's  original  abstract  shows  that  the 
record  on  tbe  ruling  on  tbe  motion  was: 
"The  motion  Is  by  the  cmrt  sustained. 
Defendants  are  given  forty  i.ays  in  which  to 
prepare  and  file  bill  of  exceptions."  That 
the  bin  of  exceptions  was  what  is  known  as 
a  "skeleton  bill,"  with  no  other  identifica- 
tion uf  the  evidence  to  be  incorporated  In  it 
than  this:  "[Here  clerk  will  insert  all  the 
evidence  of  the  plaintiff  in  snpport  of  the 
motion.]"  "[Here  the  clerk  will  insert  the 
evidence  of  the  defendant  resisting  the  mo- 
tion.]" April  29,  1889.  appellants  filed  ad- 
ditional abstract,  alleging  that  the  original 
abstract  is  correct,  denying  the  abstract  of 
appellee.  "They  aver  that  the  grounds  of 
the  ruling  were  pointed  out  and  made  of  rec- 
ord by  bill  of  exceptions  filed  wltliin  tbe  time 
fixed  by  the  order  of  tbe  court;  that  the  affi- 
davits on  which  the  motion fornew  trial  was 
submitted  were  all  reduced  to  writing,  and 
attached  to  the  motion ;  that  said  affldavits 
were  filed  and  entered  upon  the  appearance 
docket;  that  all  said  affidavits  were  atttched 
to  a  motion  as  a  part  thereof;  that  a  tran- 
script sliowing  the  correctness  of  appellants' 
abstract  will  be  filed  in  support  thereof." 

Section  12,  Rules  Sup.  Ct.,  provides  that 
"causes  shall  be  submitted  upon  the  abstract 
of  the  parties,  except  when  a  controversy 
arises  as  to  tlie  record.  In  such  case  the 
controversy  shall  be  determined  by  reference 
to  the  transcript;  but  the  appellant  shall 
have  a  reasonable  time  after  tbe  necessity  for 
a  transcript  appeai-s  to  file  a  transcript  where 
one  has  not  already  been  filed."  The  appel- 
lant has  bad  reasonable  time,  but  has  omit- 
ted to  file  a  transcript;  hence  we  have  nutb- 
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log  from  which  to  determine  the  true  state 
of  the  record,  nor  whether  the  district  court 
erred  or  not  in  the  respects  allpged.  The 
judgment  of  the  district  court  must  therefore 
be  ifflrmed.  Affirmed. 


State  v.  Sbtsbson. 
{Supreme  Court  cf  Iowa.  Oct.  25, 1889.) 

BaSTABDT— TbIAL— WrtHBSB. 

1.  While  defendaot  In  a  bastardy  prooeedlng 
was  testifyinff  as  to  having  seen  prosecutrix  sev- 
eeal  months  before  the  alleged  interoonrae,  the 
ooart  stated  that  defeodant  need  not  be  aooonnted 
for  ezoept  dorlnff  the  time  wltliln  which  the  in- 
terconrae  was  alleged  to  bare  occurred.  Held, 
that  there  was  no  error  in  refusing  to  strikeout  ev- 
idenoe,  introduced  by  proeeoutriz  In  rebuttal,  that 
defendant  was  at  the  noose  of  proseontrlx  shortly 
before  the  time  of  the  alleged  intercourse,  where 
It  appears  that  defendant  teetlfled  fully  as  to  the 
times  when  be  was  at  the  house  of  proBeootrlx, 
and  that,  after  the  admission  of  the  evldenoe 
sought  to  be  stricken  out,  be  made  no  effort  to  in- 
troduce evidence  on  that  point. 

2.  It  is  in  the  discretion  of  the  court  to  allow  a 
witness,  who  has  a  very  imperfect  knowledge  of 
Xn^bl  to  teatlfy  throncdi  u  inteiweter. 

8.  where  a  wttnesa  Is  a  boy  19  years  of  age, 
possessed  of  the  ordinary  intelligence  of  boys  of 
that  age,  and  his  answers  Uirougn  an  interpreter 
to  queeUons  relative  to  bis  understanding  of  Uie 
oUigations  of  an  oath  are  satlsteotory  to  the  court, 
error  cannot  be  predicated  on  the  admission  of  his 
teetimony. 

Appeal  from  district  conit,  TVlnnebago 
county;  G.  W.  Uitddiok.  Judge. 

Proceedings  under  the  bastardy  act  to  com- 
pel the  defendant  to  maintain  his  alleged 
Ulegltimato  child.  There  was  a  verdict  of 
guilty,  and  from  a  Judgment  of  maintenance 
the  defendant  appeals. 

L.  S.  BuUer  and  W,  A.  CAopman.  for  ap- 
pellant. 

Gbanoeb.  J.  1.  We  are  asked  to  set 
aside  the  verdict  in  this  case  because  It  is  not 
sustained  by  the  evidence.  It  is  not  claimed 
tliat  the  evidence  Is  not  conflicting.  There 
is  a  decided  conflict  of  evidence,  and  the  tes- 
timony cannot  be  read  by  a  disinterested 
party  without  a  feeling  of  uncertainty  as  to 
what  is  a  proper  result.  This  Is  a  proceed'- 
ing  to  estabUsh  a  civil  liability,  and  the  is- 
sue is  to  be  determined  by  a  preponderance 
of  the  evidence.  State  v.  McGIothlen.  56 
Iowa,  644.  9  K.  W.  Bep.  893.  The  weight 
of  the  evidence  and  tlie  credibility  of  the 
witnesses,  are  argued  to  us  in  support  of  ap- 
pellant's claim  for  a  reversal.  These  wit- 
nesses were  before  the  Jury  and  the  distrlrt 
Judge.  Their  opportunity  was  better  than 
ours  to  judge  of  their  credibility,  and  the 
value  of  their statemente.  Thedistrictcourt 
has  H  discreUou  as  to  awarding  new  trials 
that  this  court  luts  not;  and  wis3y  ao,  as  its 
presence  enables  it  to  olnerve  facte  not  pos- 
sible of  reproduction  here,  and  to  better 
know  if  the  intoreste  of  justice  demand  a  re- 
hearing of  issues  of  fact  This  court  has 
said:  It  is  not  our  province  to  overrule 
both  the  jury  and  the  court  in  the  conclusion 
reached  as  to  who  was  mistaken,  when  all 


the  facte  before  them  are  not  before  us." 
This  statement  was  made  merely  in  view  of 
the  fact  that  the  testimony  was  conflicting. 
Sloan  V.  Railway  Co.,  62  Iowa,  728,  16  N. 
W.  liep.  331.  £veu  though  we  might  dis- 
believe the  testimony  of  the  witnesses  for 
the  prosecution,  we  cannot,  for  that  reason, 
grant  a  new  trial.  The  jury  believed  the 
witnrases;  and  the  district  court,  with  ite 
discretion,  refuses  to  disturb  the  finding. 
Jolinson  v.  Railway  Co.,  58  Iowa,  348,  12 
W.  Rep.  829.  We  cannot  reverse  the  judg- 
ment in  this  case  for  insutficiency  of  proofs 
without  disregarding  these  with  other  prece- 
de nto. 

2.  While  the  defendant  was  being  exam- 
ined, and  on  the  redirect,  he  wiis  giving  tes- 
timony as  to  his  having  seen  the  prosecuting 
witness  in  February  before  the  alleged  inter- 
course, and  the  court  made  this  remark:  "I 
don't  think  you  need  to  account  for  this  do. 
fendant  at  an  earlier  date  than  the  20th  of 
June,  or  later  than  the  4th  of  July."  This 
remark  was  based  on  the  testimony  as  to  the 
time  of  the  intercourse,  fixing  it  about  the 
Thursday  before  the  4th  of  July.  There  was 
testimony  given  by  Nelson  and  Johnson  tend- 
li^  to  show  that  the  defendant  was  at  the 
bouse  of  Nelson,  where  the  prcnecutlng  wit- 
ness lived,  on  a  night  earlier  in  June  than 
the  alleged  intercourse  took  place,  and  be* 
fore  June  20tb.  The  court  refused,  on  mo- 
tion of  defendant,  to  strike  out  this  testi- 
mony, and  defendant  complains  that  because 
of  the  remark  ct  the  court  he  was  misled,  and 
did  not  examine  defendant  or  other  witnesses 
on  tiiat  point.  The  defendant  was  tnlly  ex- 
amined as  to  being  at  the  house  at  the  time 
testified  to  by  the  witnesses.  In  £u>t.  his 
testimony  very  fully  covers  the  ground  of 
his  being  there  at  any  time.  Thera  was  no 
claim  of  any  act  of  intercourse  at  the  time 
he  was  said  to  be  there  before  Jnne  20th» 
and  the  purpose  of  the  testimony  could  only 
have  been  to  show  an  aoqnaintance  with 
Anna  Nelson  and  the  premises,  and.  to  some 
extent,  his  purpose  in  oeing  there;  the  testi- 
mony being  given  on  lebuttal.  and  to  contra- 
dict the  defendant.  But,  further,  the  re. 
mark  of  the  court  was  not  predusive,  and 
could  nc^  have  misled  the  defendant,  after 
the  other  testimony  was  produced,  and  the 
record  discloses  no  effort  to  then  use  the  wit- 
nesses. If  this  bad  been  done,  and  the  tes- 
timony reused,  the  grounds  of  oomphiiut 
would  be  more  tenable. 

8.  One  Tedro  Ingerbretaon  was  a  witness 
for  [didntiff,  and  gave  part  of  his  testimony 
in  English,  after  which  an  interinretor  was 
used,  and  thn  witness  gave  testimony  in  the 
Norwegian  lai^^uage.  Of  this  the  defendant 
compUlns.  The  testimony  discloses  a  very 
imperfect  knowledge  of  the  English  language 
by  the  witness;  and,  again,  it  was  a  matter 
wholly  within  the  discretion  of  the  court. 

4.  It  is  also  urged  that  the  witness  Tedro 
Ingerbretson  was  incompetent  as  a  witness, 
not  being  of  sufficient  capacity  to  understand 
the  obligations  of  an  oath.  The  witness* 
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when  Bworn,  was  by  defendant's  counsel, 
and  also  by  the  court,  examined  as  to  his  un- 
derstanding in  this  respect.  His  age  was  12 
years,  and,  so  far  as  appears*  he  had  the  or- 
dinary underatnndingand  Intelligence  of  boys 
of  that  age.  It  is  true  he  did  not  compre- 
hend questions  in  the  English  language,  and 
while  thus  examined  his  answers  were  on- 
satiflf actory ;  but  with  the  interpreter  his  an- 
swers seemed  satisfactory  to  the  court,  and 
evidenced  a  fair  understanding.  We  see 
nothing  in  the  record  to  justify  an  interfer- 
ence with  the  judgment  <k  the  district  court, 
and  It  is  affirmed. 


State  d,  Pottb. 

(Supreme  Court  of  Iowa,   OcU  90, 1889.) 
BUBBBT — iNDicnuirr — Witness  —  Iicfha.chkbht. 

1.  An  iDdiotment  suflioieDtlf  oharKes  the  tak- 
ing of  ft  bribe  whlob  allegfes  that  defenaant,  a  con- 
stable, received  money  to  release  liquor  seized  and 
held  him  under  the  law  prohibiting  trafflo  in 
intoxicating  liquors,  thoagh  ft  does  not  show  that 
ha  was  auutorized  by  law  to  release  it. 

An  Indictment  containing  two  counts,'— one 
charging  that  defendant  received  money  from  C. 
for  releasing  liquor  held  by  him  as  an  offloer;  the 
other  charging  the  same  thing,  and  all^og  that 
the  crime  was  committed  by  means  of  a  conspiracy 
between  defendant  and  one  H.  and  one  W.,— and 
further  stating  that  the  two  counts  describe  bnt 
one  transaction,  and  charge  but  one  offense,  is  not 
bad  for  duplicity,  as  Code  Iowa,  8  4300,  allows  the 
same  offense  to  be  charged  in  different  forms  to 
meet  the  testimony. 

8.  A  vrltness  who  has  lived  In  one  place  for  five 
years  next  preceding  a  trial,  and  Is  well  known 
there,  csnuot  be  impeached  by  witnesses  from 

E laces  where  he  bad  formerly  lived,  testifyinR  that 
Is  reputation  was  bad  when  he  lived  at  those 
places. 

Appeal  from  district  court.  Polk  ooanty ; 
Marcus  Katanauoh.  Judge. 

The  defendant  was  tried  and  convicted 
upon  an  indictment  for  receiving  a  bribe,  and 
he  appeals. 

W.  A.  Spurrier  and  Seth  Morgan,  for  ap- 

SBllant.  John  Y.  8Ume,  Atty.  Oen.,  for  t^e 
tate. 

BoTHROCE,  J.  1.  The  indictment  Is  In 
two  counts.  In  the  first  count  it  is  alleged 
that  on  the  4th  day  of  February,  1888,  the 
defendant  was  a  duly-qiialffied  constable  in 
and  for  Saylor  township,  in  Folk  county,  and 
that,  as  such  officer,  he  had  seized  and  bad  in 
his  possession  a  large  amount  of  Intoxicating 
llquorB,  Uie  property  of  one  John  Connelly; 
that  said  liquors  were  seized  and  held  by  de- 
fendant under  a  search-warrant  issued  by  a 
Justice  of  the  peace  in  pursuance  of  the  pro* 
visions  of  the  law  prohibiting  the  traffic  in 
intoxicating  liquors;  and  that,  while  in  the 
possession  of  the  same,  the  defendant  wiU- 
luUy,  corruptly,  and  unlawfully  received 
from  said  Connelly  the  sum  of  $100  as  a  bribe, 
reward,  or  consideration  for  omitting  to  per- 
form his  official  duties  in  undertaking  and 
promising  said  Connelly  to  procure  the  release 
and  discharge  of  said  liquors  so  held  by  him. 
The  second  count  purports  to  charge  the  de- 
fendant with  the  same  offense;  that  is,  it  is 


averred  therein  that  defendant  is  charged 
with  the  crime  of  receiving  a  bribe  from  John 
Connelly  under  an  agreement  to  procure  the 
release  of  said  liquors.  It  is  also  alleged  that 
said  crime  was  committed  by  means  of  an 
unlawful  conspiracy  entered  into  between 
the  defendant  and  one  Q.  B.  Hamilton  and 
O.  C.  West,  and  In  reference  to  the  crime 
charged  against  the  defendant  the  following 
language  is  employed:  "The  two  counts  in 
this  indictment  describe  but  one  transaction, 
and  are  Intended  to  charge  but  one  ofFense." 
The  defendant  demurred  to  the  indictment 
on  the  ground  that  it  is  not  shown  therein 
that  the  defendant  had  any  power  or  authority 
to  release  the  liquors  held  by  him,  and  that, 
having  no  such  power,  he  could  not  be  guilty 
of  receiving  a  bribe  as  alleged.  The  demur, 
rer  was  overruled.  It  is  true,  the  defend- 
ant had  no  power  to  issue  an  order  for  the 
discharge  of  the  property;  hut  it  was  In  his 
possession  and  under  bis  control  as  an  officer, 
and  we  think  that  any  agreement  by  which 
he  undertook  to  thwart  the  ends  of  justice  by 
using  his  official  position  in  procuring  the  r^ 
lease  of  the  Intoxicating  liquors  would  sub- 
ject him  to  the  penalties  of  the  crime  of  re- 
ceiving a  bribe.  In  our  opinion,  the  ruling 
on  the  demurrer  was  clearly  correct. 

2.  It  was  claimed  in  the  court  below,  and 
is  claimed  here,  that  the  Indictment  is  bad 
for  duplicity,  in  that  ircbarges  the  crime  of 
receiving  a  bribe,  and  also  a  conspiracy  be- 
tween two  or  more  persons  to  do  an  unlawful 
act.  We  have  stated  the  substance  of  the 
two  counts  in  the  indictment.  It  will  be  ob- 
served that  the  pleader  did  not  Intend  to 
charge  the  defendant  with  the  commission  of 
two  crimes.  It  is  expressly  so  stated  in  the 
second  count.  The  court  so  regarded  It, 
and  the  defendant  was  tried  for  but  one  of- 
fense. It  is  true,  there  la  language  in  tbe 
second  count  which,  considered  alone,  with- 
out reference  to  tbedlstinct  charge,  might  be 
regarded  as  an  attempt  to  charge  tbe  defend- 
ant with  tbe  crime  of  consp^cy;  but  the 
whole  count  is  no  more  than  a  charge  for  ac- 
cepting a  bribe,  and  the  evident  intention  was 
to  charge  tbe  same  offense  in  different  forms 
to  meet  the  testimony,  as  may  be  done  under 
section  ^00  of  the  Code.  This  is  apparent 
from  the  evidence  introduced  upon  the  trial. 
It  appears  therefrom  that  some  tliree  or  four 
stocks  of  liquors,  belonging  to  different  par- 
ties, were  seized  and  held  by  the  defendant 
at  the  same  time,  and  all  were  released  at 
about  the  same  time.  There  was  evidence 
tending  to  show  that  defeadantand  said  Ham- 
ilton, another  constable,  and  West,  who  made 
affidavit  to  the  informations  upon  which  tbe 
search-warrants  were  issued,  all  participated 
in  the  negotiations  for  the  release  of  tlie  liq- 
uors. It  was  not  claimed  by  counsel  for  the 
state.  In  the  trial  In  the  court  below,  that  the 
sum  of  9100  was  actually  paid  by  Oonnelly 
to  the  defendant  Connelly  testifled  that  he 
paid  It  to  Hamilton;  taut  it  was  claimed  that 
the  defendant  had  knowledge  of  it,  and  was 
a  party  to  the  transaction,  and  xeceived  part 
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of  the  money.  We  think  that  all  of  this  ev- 
idence might  tiave  been  introduced  without 
alleging  h  conspiracy  or  collusion  between 
theiie  parties^  upon  the  principle  that  what  a 
person  does  by  another  he  does  himself;  but 
that  is  no  reason  for  holding  the  indictment 
bad  for  duplicity.  The  second  count  was  no 
doubt  intended  to  vary  the  charge  so  as  to 
meet  the  proof,  and  designating  it  as  a  con- 
spiracy was  no  more  than  charging  that  the 
defendant  was  aided  and  abetted  by  others  in 
the  commission  ot  the  crime  of  receiving  a 
bribe. 

3.  The  trial  was  had  in  the  court  below  in 
the  month  of  April,  1888.  It  was  claimed  In 
behalf  of  the  state,  and  there  was  evidence 
tending  to  show,  that  the  defendant  received 
part  of  the  money  which  It  was  claimed  was 
paid  by  Connelly  to  Hamilton;  but  every 
criminating  fact  in  the  case  was  directly  dis- 
puted by  Hamilton,  West,  and  the  defendant 
The  defendant  testified  as  a  witness  in  blS 
own  behalf.  After  he  had  been  examined  as 
a  witness,  the  state  sought  to  impeach  him 
generally  by  the  testimony  of  wltnessee  to  the 
effect  that  his  reputation  for  truth  in  the  city 
of  Des  Moines  was  bad.  It  appears  that  at 
the  time  of  the  trial,  and  for  some  years  prior 
tliereto,  he  was  a  resident  of  Des  Moines. 
Before  his  removal  to  Des  Moines  he  resided 
at  Kewton,  in  Jasper  county,  and  for  a  short 
time  at  Brooklyn,  iuToweahiek  county.  The 
state  called  11  witnesses,  residents  of  the  two 
last-named  places,  who  testified  tliat  they 
knew  the  defendant  when  lie  resided  In  those 
places,  and  that  his  reputation  when  be  re- 
aided  there  was  bad.  This  testimony  was 
objected  to  by  defendant,  and  the  objection 
was  overruled.  Oounsel  for  the  defendant 
claims  this  was  error.  We  are  of  the  opinion 
that  the  position  of  counsel  is  correct.  In  1 
Greenl.  Ev,  g  461 .  it  Is  said  that  **  the  regular 
mode  of  examining  into  the  general  reputa- 
tion is  to  Inquire  of  the  witness  whether  he 
knows  the  general  reputation  of  the  person  in 
question  among  his  neighbors,  and  whatthat 
xeputalion  hi;"  and'*he[theimpeachingwlt- 
nras]  must  be  able  to  state  what  Is  generally 
aaid  ai  the  person  by  those  among  whom  he 
dwells,  or  with  whom  he  Is  chiedy  oon- 
versant."  In  1  Whait.  £v.  §  56S,  it  is  said: 
**It  la  inadmissible  to  ask  what  character  or 
reputation  the  impeached  witness  bad  in  a 
neighborhood  in  which  be  was  a  non-resi- 
dent.**  In  Webber  v.  Hanke,  4  Mich.  198.  a 
witness  testified  that  he  knew  the  reputation 
for  truth  of  the  witness  sought  to  be  im< 
peached  in  the  old  country  five  years  before 
the  trial.  It  was  held  that  the  question  as  to 
what  that  reputation  was  ought  not  to  have 
been  allowed.  There  is  no  doubt  that  the 
general  rule  la  that  the  inquiry  must  be  con- 
fined to  the  place  of  residence  at  the  time  of 
the  trial;  but  this  is  subject  to  the  exception 
that  the  present  residence  may  be  of  so  brief 
duration  that  nosufficient  time  has  elapsed  for 
a  reputation  to  have  been  acquired.  In  such 
cases  as  these,  it  is  said  in  Greenleaf  on  Ev- 
idence, the  inquiry  should  be,  what  ia  his 


reputation  where  he  Is  best  known?  But  In 
the  case  at  bar  there  was  no  reason  for  such 
an  exception.  The  defendant  had  not  resided 
at  Brooklyn  nor  Kewton  for  about  five  years. 
His  residence  had  been  at  Des  Moines,  and 
there  was  abundant  evidence  as  to  his  reputa- 
tion at  the  last-named  place.  A  number  of 
witnesses  were  examined  by  the  state  who 
testified  that  his  reputation  for  truth  at  Des 
Moines  was  bad,  and  quite  as  many  testified 
in  his  behalf  to  the  effect  that  It  was  good. 
Indeed,  from  the  evidence  in  the  case,  the  de- 
fendant was  well  known  at  Des  Moines,  and 
his  character  appears  to  have  been  quite  fre^ 
discussed  among  bis  neighbors. 

.4.  The  defendant's  counsel  complin  of  the 
following  instruction  given  by  the  court  to 
the  jury:  "(4)  The  acts,  conduct,  dedara- 
tions,  and  agreements  with  the  said  John 
Connelly,  made  by  O.  C.  Westor  G.  B.  Hamil- 
ton, in  relation  to  said  stock  of  liquors,  or  the 
release  thereof.  It  made  with  the  knowledge 
and  consent  of  the  saldG.  W.  Potts,  or  by  the 
authority  of  the  said  6.  W.  Potts,  would  be 
the  acts,  conduct,  declaration,  or  agreement 
of  said  G.  W.  Potts  hlmsdf."  Thlslnstmo< 
tton  is  erroneous.  It  assumes  that  0.  C.  West 
and  G.  B.  Hamilton  did  acts  and  made  deo- 
laratlons  and  agreements  wltn  Connelly  in 
relation  to  the  said  stock  of  UquOTS.  The  ev- 
idence upon  this  question  is  conflicting,  and 
the  jury  should  have  been  directed  that  they 
must  find  said  acts  and  declarations  were 
proven  before  they  could  impute  any  of  them 
to  the  defendant;  and  the  jury  should  have 
been  instructed,  in  Uiat  connection,  that,  be- 
fore the  defendant  could  be  held  criminally 
liable  for  any  of  the  acts  or  declarations  of 
Hamilton  or  West,  it  must  be  shown  that  a 
corrupt  combination  existed  between  these 
parties  to  effect  the  release  of  the  liquors  fur 
a  bribe,  and  that,  when  this  fact  was  found, 
then  each  one  of  them  was  responsible  for  all 
the  acts  and  declarations  of  the  others  done 
pursuant  tothecommondesign.  For  the  er- 
rors above  pointed  out  the  judgment  of  the 
district  court  will  be  reversed. 


DooLrrrLB  o.  Hai.i.,  Sheriff. 
{SupreiM  Court  of  Iowa.  Oct.  31, 1889.) 

BZEODTION— ClaiXS  BT  ThIBI)  PeBSOKS. 

TjDder  Code  Iowa,  S  30^,  providing  that  a 
Btaerlff  is  bound  to  levy  an  execution  on  any  prw- 
erty  be  baa  Mason  to  beliore  bdonga  to  the  aa- 
fendaot,  unless  he  has  recdved  noUoe  from  some 

other  person  that  such  property  belonged  to  him, 
a  notice  which  states  merely  that  he  must  not 
"make  levy  on  •  •  *  any  personal  property 
situated  on  [certain  lands]  the  same  being  my  own 
undividedpropertT,orttiatwhlchIbave  leased,  and 
which  I  am  in  full  posseBslon  of, "  is  indefinite  at 
to  the  ownership  of  the  property,  and  cannot  ba 
mode  the  basis  of  replevin  against  the  sherliL 

Appeal  from  district  court,  Howard  coun- 
ty; C.  T.  Grangek,  Judge. 

Action  of  replevin.  The  case  was  tried 
without  a  jury,  and  a  judgment  for  defend- 
ant rendered  upon  facts  found  by  the  court. 
Plaintiff  appeals. 
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W,  IT,  Barlt«r,  tor  appellant.  S,  T.  Beed^ 
tor  appellee. 

BsoKtJ.  1.  Thedetendantttiieaberiff  of 
the  county,  levied  an  execation  issued  upon 
a  judgment  against  If.  B.  Doolittle  upon  the 

firoiiertjinoontroversy.  The  plaintiff,  claim- 
ng  the  ownership,  brought  this  action  ngainat 
the  fliierlff  to  recover  the  property.  The  dis- 
trict court  made  tbefollowing findings  of  fact 
and  or  law,  and  thereon  rendered  judgment 
against  plaintiff:  "(1)  That  the  defendant  is 
sheriff  of  Howard  county,  Iowa,  and,  as  such, 
on  August  26, 1888,  held  an  execution  issued 
trom  the  district  court  of  Howard  county, 
Iowa,  in  a  cause  whoein  M.  B.  and  Jane  F. 
Doolittle  were  defendants,  to  recover  the  sum 
of  S128.35.  (2)  That  on  said  day,  by  virtue 
of  said  execution,  he  levied  npon  and  took 
into  his  possession  one  mare  and  two  colts, 
the  property  in  question;  that  the  mare  and 
colts  were,  at  the  time  of  such  levy,  the  prop- 
erty of  the  plaintiff,  J.  C.  Doolittle,  but  run- 
ning on  the  furm  of  H.  B.  Doolittle.  which 
was  leased  by  the  plaintiff,  though  not  liv- 
ing thereon,  but  that  said  U.  B.  Doolittle 
was  living  on  said  premises.  (8)  That,  prior 
to  the  said  levy,  the  plainUfl  served  on  de- 
fendant written  notice,  in  evidence,  marked 
'Exhibit  A/  (4)  That  thereafter  the  plain- 
tiff took  said  properly  from  the  defendant  by 
virtue  of  a  writ  of  replevin  in  said  suit,  and 
Still  holds  the  same.  (5)  That  tbe  interest 
of  the  defendant  in  said  property  is  a  quail- 
Red  one,  by  virtue  of  said  execution,  and  Is 
of  the  value  at  8128.85.  I  find,  as  a  conclu- 
sion lit  law,  that  the  notice  served  on  the  de- 
fendant is  not  sufficient,  under  section  8055 
of  the  Code,  and  ttiat  the  plaintiff  is  not  en- 
titled to  recover,  and  Judgment  ia  ordered  for 
the  defendant  for  the  possession  of  the  prof^ 
erty,  which  Is  valued  at  $185.**  The  notice 
referred  to  In  third  Qndlng  of  fact  is  in  this 
language:  "To  J.  A.  Hall,  sheriff,  Howard 
county,  Iowa— Sir:  Tou  are  hereby  notified 
not  to  make  levy  on,  or  molest,  or  remove  any 
personal  property  situated  on,  or  running  at 
pasture  upon,  S.  W  S.  W.  29, 99,  11,  and  the 
6.  E.  ^  of  30,  99, 11,  the  same  being  my  own 
individual  property,  or  that  which  I  have 
leaded,  and  in  which  I  am  In  full  possession 
of.  Dated  August  25,  1888.  J.  £.  Doolit- 
tle." 

2.  Code,§3055.isinthefollowinglanguage: 
"An  officer  is  bound  to  levy  an  execution  on 
any  personal  property  in  the  possession  of,  or 
that  he  has  reason  to  believe  belongs  to,  the 
defendant,  or  on  which  the  plaintiff  directs 
him  to  levy,  unless  be  has  received  notice  In 
writing  from  some  other  person,  his  agent  or 
attorney,  that  such  property  belongs  to  him, 
or  if,  after  levy,  he  receives  such  notice,  such 
officer  may  release  the  property,  unless  a  bond 
is  given  as  provided  in  the  next  section;  but 
the  officer  stiaU  be  protected  from  all  liability 
by  reason  of  such  levy  until  he  receives  snch 
written  notice."  This  court  lias  held  that 
an  action  against  a  slieriff  to  recover  property 
seized  upon  execution  cannot  be  maintained. 


unless  the  notice  provided  for  In  thto  section 
has  been  given.  Kaster  v.  Pease,  42  Iowa, 
488;  Finch  v.  Hollinger,  43  Iowa,  598;  P&- 
terson  v.  Eapeset.  48  Iowa,  262. 

3.  In  our  opinion,  the  district  court  cor- 
rectly held  that  the  notice  served  npon  de- 
fendant Is  insufficient.  It  does  not  comply 
with  the  statute  In  these  particulars:  (1)  It 
does  not  describe  the  property  wliich  plain- 
tiff therein  cl^ms  is  his  property,  and  there- 
fore is  not  liable  to  seizure  upon  the  execu- 
tion. It  rovers  all  personal  property  found 
upon  two  separate  tracts  of  land. — a  40-aore 
tract,  and  another  of  160  acres, — in  different 
sections,  which  are  not  adjacent  to  each  other. 
(2)  It  covers  property,  not  owned  1^  plaintiff, 
of  which  he  has  possession  under  a  lease.  It 
is  plain  that  the  statute  requires  tlie  property 
to  be  described  so  that  the  officer  would  be 
able  to  identify  it,  to  the  end  that  he  might 
be  guided  in  making  bis  levy.  Surely  it  can- 
not be  claimed  that  the  notice  applying  to  all 
propei-ty  upon  certain  tracts  of  land  is  good 
when  it  does  not  allege  ownership  in  plaintiff 
of  all  such  property.  The  property  whidi 
plaintiff  had  leased,  and  which  was  In  his  pos- 
session, if  owned  the  defendant  ih  execu- 
tion, may  have  been  subject  to  levy  as  the 
property  of  defendant  in  execution.  Thestat- 
ute  does  not  require  the  sheriff  to  retaUn 
from  levying  upon  such  [uwperty  upon- the  no- 
tice given  that  plaintiff  is  in  possession  of  it 
under  a  lease.  It  la  nnnecessaiy  to  oonsida' 
other  questions  In  the  case,  as  tbe  Judgment 
must  he  affirmed  without  regard  toother  find- 
ings of  tbe  court  below.  Affirmed. 


FnuT  Nat.  Bank  op  Stdabt  v.  ^ujns- 

VOBTH. 

iSugprane  Court  ef  Iowa.  Oot  Si,  1880i) 
HaicB8TU]>— Appucultkht  or  FAVionns. 

1.  Here  improvement  of  premises  with  the  In- 
tention of  occupying  them  aa  a  homestead,  but 
witfaoat  Bctaal  ocoapancy,  Is  not  sufflolent  to  give 
them  the  homestead  oharaoter.^ 

2.  Wtiere  a  porUon  of  a  debt  by  %  note  is  a  lien 
on  the  homestead,  having  been  contracted  before 
the  homestead  was  aoqulred,  and  payments  have 
been  made  on  the  note  which  exoeed  the  portion 
of  the  debt  thus  contracted,  but  no  application  at 
pavments  has  been  made  by  either  party,  the  law 
will  80  apply  them  as  to  protect  the  homestead. 

8.  The  Uabillty  of  the  homestead  for  certain 
debts  is  not  a ''security,'*  within  the  meaning  of 
tbe  law  governing  the  application  ot  paymenta  to 
secured  and  nnsecnred  aaota. 

I 

Appeal  from  district  court,  Gothne  coun- 
ty; A.  B.  Atbes,  Judge. 

Action  to  Bubjpct  certain  premises  claimed 
AS  a  homestead  to  the  payment  of  a  judgment. 
There  was  judgment  tor  defendant,  and  tbe 
plaintiff  appeals. 

Fogy  A  Binksout  for  appellant.  AppU' 
gate    Brown,  for  appellee. 


^Concerning  the  occupancy  of  land  necessary  to 
support  a  claim  of  homestead  exemption,  see  Ut- 
Ue  V.  Baker,  (Tex.)  11  S.  W.  Rep.  6»,  and  note: 
Parr  v.  Newby,  Id.  490;  UUla  v.  Bbbba,  (MloM 
4311.  W.  Bep.  lOSl. 
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QBAsasBt  J.  On  the  16th  of  February, 
the  plaintlfl  obtained  a  judgment 
■against  tlie  defendant  for$3»542.8Son  an  un- 
paid imlance  of  a  promissory  note  for  $5,000, 
dated  June  16,  1886.  The  consideration  for 
the  95,000  note  was  made  up  In  part  of  pri- 
or loans,  the  earlif«t  of  which  was  •1,500, 
loaned  May  5,  1888.  Prior  to  the  entry  of 
the  judgment,  there  had  been  paid  on  the 
•5.0U0  note  $1,833.96.  but  no  application  of 
such  payments  had  been  made  by  indorse- 
ments. 'The  defendant  for  years  prior  to 
May  5, 1883,  had  owned  and  occupied  a  home- 
stead in  Guthrie  county,  and  during  the  sea- 
son of  1882  and  1B83  he  built  his  present 
homestead,  and  moved  into  it  in  October  of 
the  Intter  j  ear,  from  the  old  homestead. 

1.  The  case  deals,  to  some  extent,  with  the 
■question  as  to  when  the  homeatead  character 
attiiched  to  the  new  home,  the  point  of  con- 
tention being  as  to  Its  having  that  character 
on  May  5,  1883,  when  the  $1,500  was  loaned. 
The  record  disclose  that  the  house  and  barn 
were  inclosed  in  1882,  that  some  stock  whs 
kept  on  the  place,  and  other  facts  on  wliich 
appellee  bases  the  homestead  character;  bat 
to  our  minds  there  was  not,  prior  to  October, 
1883,  ft  change  of  homesteads.  It  is  true,  the 
premises  were  heing  improved  wltb  a  design 
to  use  them  for  a  homestead;  but  something 
more  than  the  improvement  of  property  with 
such  a  design  Is  necessary  to  give  it  the 
homestead  character.  The  occupancy  dis- 
closed In  the  record  is  entirely  consistent,  or 
might  be,  with  a  purpose  to  retain  the  old 
homestead,  and  merely  improve  the  premises 
in  queiitlon.  The  facts  do  not  bring  the  case 
within  any  of  the  cases  defining  actual  oc- 
-cupancy.  There  must  be  actual  occupancy, 
to  give  the  homestead  character.  Givans  t. 
Dewey,  47  Iowa,  414;  Elaton  v.  Robinson,  23 
Iowa,  408;  Charles  t.  Lamberson,  1  Iowa, 
435. 

2.  With  the  fact  established  as  to  when 
the  homestead  character  attached,  it  is  a 
question  of  the  liability  of  the  homestead  for 
any  part  of  the  judgment.  This  branch  of 
the  case  incidentally  involves  a  question  of 
the  application  of  payments.  There  is  no 
-claim  that  any  part  of  the  debt  represented 
In  tht>  judgment  was  contracted  prior  to  the 
occupancy  of  the  homestead,  except  tbe$l|500 
loaneil  May  5.  1883;  and,  conceding  that 
without  any  payments  the  homestead  would 
be  liable  for  as  much  of  the  judgment  as  rep- 
resented the  indebtedness  contracted  before 
the  homestead  character  attached,  the  ques- 
tion is  presented  as  to  how  the  payments,  ag- 
gregating $1,833.96,  made  before  judgment, 
shall  be  applied.-  If  It  is  to  be  applied  to  the 
part  of  the  note  representing  the  $1,500  of 
May  5th.  then  the  judgment  represents  no 
indebtedness  contracted  twfore  the  property 
In  question  became  a  homestead;  but  if,  as 
claimed,  it  should  be  applied  to  the  oth&c 
part  of  the  indebtedness  represented  by  the 
note,  then  the  judgment  would  represent  an 
indebtedness  contracted  before  the  property 
was  a  homestead.   It  is  conceded  that  no 


special  application  of  payments  was  directed 
by  the  denCendanti  nor  was  any  such  applica- 
tion made  by  the  plaintiff.  The  money  was 
received  and  passed  to  the  credit  of  the  de- 
fendant without  even  Indorsement  on  the 
note.  The  case  presents  the  question  of  what 
application  the  law  will  make,  under  the  cir- 
cumstances of  the  case.  The  authorities 
furnish  different  rules  as  applicable  to  cases 
controlled  by  different  circumstances.  It  Is 
contended  by  appellee  that  the  rule  govern- 
ing payments  on  an  open,  running  account 
should  apply,  which  is  that  the  payments  are 
to  be  applied  to  the  extinguishment  of  the 
items  in  the  order  of  their  dates;  and  the 
rule  is  fully  supported  by  authority.  Field 
V.  Holland,  6  Cranch,  8;  Schulenburg  v. 
Martin,  2  Fed.  Rep.  747;  Pardee  v.  Miirkle, 
(Pa.)  5  Atl.  Rep.  36;  Mack  v.  Adler,  22  Fed. 
Rep.  570;  Hersey  v.  Bennett.  (Minn.)  9  JT. 
W.  Rep.  590;  Hannon  v.Engelmann,  (Wis.) 
5  K.  W.  Rep.  791.  In  fact,  it  is  doubtful 
if  any  authority  can  be  found  contravening 
the  prop<Med  rule.  We  think,  however,  thu 
the  rule  Is  not  applicable  to  the  case  at  bar, 
as,  under  the  autboritifs  cited,  the  rule  is 
applicable  only  to  open  accounts;  and.  if 
there  vras  ever  a  strictly  open  account  be- 
tween  these  parties  to  which  the  rule  wouU 
apply,  it  had  been  settled  by  the  note  in  ques- 
tion, after  which  the  payments  were  made. 
The  different  transactions  between  the  par- 
ties, giving  rise  to  the  different  items  of  in- 
debtedness which  finally  culminated  in  the 
note  In  question,  were  loans  upon  notes  in 
such  manner  that  we  incline  to  the  view  that 
they  were  "distinct  debts,"  rather  than  be- 
ing items  of  an  open  account. 

3.  Viewing  the  Items  of  indebtedness 
which  made  up  the  aggregate  of  the  $5,000 
note,  as  above  stated,  we  are  led  to  the  rule 
of  the  applioatlon  of  payment  under  that 
state  of  ^ts.  If  the  items  of  indebtedness 
had  continued  as  separately  evidenced  before 
the  $5,000  note  was  given,  the  defendant,  in 
making  the  payments,  had  a  right  to  elect  on 
which  it  should  apply.  If  he  tailed  to  do 
this,  the  plaintiff  could  make  the  application. 
If  neither  made  the  application,  then  the 
law  applies  it  according  to  its  own  notions  of 
justice. "  Whiting  v.  Elchelberger,  16  Iowa, 
^!^.  This  rule  has  abundant  support  in  au- 
thorities before  cited,  as  well  as  many  others. 
Neither  the  quite  elaborate  briefs  of  counsel 
on  this  branch  of  the  case,  nor  our  own  re- 
search, have  brought  to  our  notice  a  case  In 
which,  after  distinct  debts  are  so  united  as 
to  In  evidenced  by  a  single  note,  an  applica- 
tion of  payments  not  Indorsed  on  the  note 
was  sought  as  to  a  distinct  part  of  the  debt; 
and  as  the  interest  of  both  parties  in  this  case 
lead  to  the  discussion  of  the  question  of  such 
particular  application  rather  than  to  an  appli- 
cation gener^y,  and  governed  somewhat  by 
the  fact  that  on  the  question  of  general  appli- 
cation, without  any  reference  to  particular 
parts  of  the  debt,  we  desire  to  be  better  in- 
formed by  arguments  and  briefs  directed  to 
that  question,  we  dispose  of  the  case  on  the 
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line  of  argaments  presented*  and  in  ao  doing 
we  leave  undecided  the  question  If  the  appli- 
cation should  be  general.  A  case  in  wtiich 
Bome  light  la  given,  where  the  application  is 
made  hj  indorsement,  is  Sheldon  v.  Bennett, 
(Mich.)  7  N.  W.  Rep.  223.  Appellant's  view 
of  the  caae  is  that,  inasmuch  hs  neither  partj 
has  directed  the  application,  it  is  to  be  made 
under  the  rules  of  law  applicable  to  such 
failure;  and,  as  fixing  the  duty  of  the  court 
under  that  rule,  it  chiims  that  the  application 
should  be  so  made  as  to  preserve  to  plaintiff 
its  security,  and  best  enable  it  to  collect  its 
entire  debt;  and  to  that  end,  if  any  part  of 
the  debt  is  unsecured,  the  payment  should  be 
applied  to  the  unsecured  part,  and,  if  all  is 
secured,  then  the  payment  should  be  applied 
to  the  part  where  the  security  is  most  pre- 
carious. The  rule,  with  a  slight  modiBcation, 
has  strong  support  on  authority.  Leeds  v. 
Gifford,  (N.  J.)  5  Atl.  Rep.  795;  Hersey  v. 
Bennett,  9  N.  W.  Rep.  590;  Coons  v.  Tome,  9 
Fed.  Rep.  532:  Schulenburg  v.  Martin,  2  Fed. 
Rep.  747;  Sanborn  v.Staik,  31  Fed.  Rep.  18; 
Field  V.  Holland,  6  Cranch.8.  Quite  an  ex- 
tended collection  of  authorities  is  to  be  found 
in  Holes  to  Nichols  v.  Knowles,  17  Fed.  Rep. 
494,  many  of  which  support  the  rule.  The 
modification  of  the  rule  as  claimed  is  that  it 
is  not  arbitrary,  but  is  to  be  applied  only  un- 
der equitable  considerations  applicable  to 
particular  cases.  It  may  be  conceded  as  the 
law  that.  In  the  absence  of  facta  showing 
equitable  demands  otherwise,  the  application 
of  payments  under  the  law  should  be  with  a 
view  to  preserve  to  the  creditor  the  full  bene- 
fit of  his  security;  but  the  rule  goes  no 
further.  Most  of  the  cases,  In  making  men- 
tion of  the  rule,  use  some  modifying  term; 
R8  "the  rule  generally  is,"  or  "ordinarily is," 
or  unless  there  are  "oontrolllng  equities,"  or 
that  **the  question  reats  largely  la  the  discre- 
tion of  the  oliancellor."  in  some  cases  the 
rule  is  stated  without  the  qoaliflcation,  but 
it  is  believed  that  it  is  because  of  the  peculiar 
facts  at  the  case  rendering  It  unnecessary. 
Ve  think  it  may  be  stated  on  authority  that 
the  rule  with  the  modification  is  unlTeraal. 

The  particular  facta  upon  which  app^ant 
relies  for  the  benefit  of  the  rule  in  his  behalf 
ia  that.  If  the  91,500  was  loaned  before  the 
occupancy  of  the  homratead,  the  homestead 
is  not  exemptt  but  stands  as  a  security  for  its 
payment;  and  tliat,  as  to  the  payments,  the 
law  will  apply  tliem  to  the  later  items  of  debt, 
with  a  view  to  preserve  the  homestead  as  se- 
curity for  the  balance.  The  only  security 
claimed  in  the  case  is  the  alleged  liability  of 
the  lioraestead  on  the  ground  of  its  liability 
for  the  debt  because  of  occupancy  after  the 
debt  was  contracted.  Counsel  hare  ^ven 
considerable  attention  to  the  term  "security.  ** 
Appellant  urges  that  the  homestead  stands 
as  security  for  a  part  of  the  debt,  because  the 
law  authorizes  it  to  be  sold  for  antecedent 
debts.  Counsel  quote  from  Hap.  &  L.  Law 
Diet.:  "Asecurity  Is  something  which  makes 
the  enjoyment  or  enforcement  of  a  right 
more  secure  or  certun.  «   «   *  Asecurity 


on  property  is  where  a  right  over  proper^ 
exists,  by  virtue  of  which  the  enforcement  <d 
a  liabili^  or  promise  is  facilitated,  pt  made 
more  certain."  Then,  as  applying  thedefinl- 
tion,  the  argument  states:  "The  right  to 
have  the  homestead  sold  for  antecedent  debts 
is  expressly  given  by  statute."  The  state- 
ment is  of  doubtful  accuracy,  if  the  meaning 
is  that  the  homestead,  merely  as  such,  where 
liable  for  debts  only  because  previously  con- 
tracted, bears  the  same  relation  to  the  debt 
as  mortgaged  or  pledged  property  does  to  the 
debt  it  secures;  or,  in  other  words,  if  the 
meaning  is  that  the  law  makes  any  apeciflo 
pledge  of  the  homestead  as  security.  The 
law  exempting  the  homestead  Is  an  exception 
to  the  general  law  as  to  the  liability  of  prop- 
erty, and  the  provision  making  it  liable  for 
certain  debts  Is  but  a  limitation  on  the  ex- 
ception, and  leaves  it,  in  such  cases,  under 
the  general  laws;  and  hence  we  say  that  a 
homestead,  when  liable,  stands  no  more  as 
security  than  any  other  property  liable  to  ex- 
ecution, and  not  specifically  pledged.  But 
we  think  the  definition  comes  short  of  the 
purpose  intended.  The  language  of  the  defi- 
nition is  that  it  makes  the  "enforcement"  ac 
"promise"  morecertaln.  More  certain  than 
what?  We  are  not  informed,  and  our  infer- 
ence is  that  the  security  makes  the  enforce- 
ment or  promise  more  certain  than  the  mere 
personal  obligation  of  the  debtor  or  prom- 
isor, whatever  may  be  his  possessions  or 
financial  standing.  It  may  !»  a  pledge  of 
property,  or  an  Mditlonal  personal  obliga- 
tion; but  it  means  more  than  a  mere  promise 
of  the  debtor  with  property  liable  to  general 
execution.  It  is  tone  tliat,  the  greater  th» 
possessions  of  the  promisor,  the  mora  certal  n 
the  enforeement  of  his  promise,  and  In  a  sense 
the  creditor  is  more  secure;  but  such  is  not 
the  security  known  and  expressed  In  the  law. 
"Security,"  as  applied  to  commerdal  trans- 
actions, is  less  comprehensive  than  when 
genaraliy  used,  and  has  a  known  I^al  signif- 
icance. We  are  clearly  of  the  opinion  that 
no  part  of  the  debt  was  secured  within  the 
meaning  of  the  law  with  reference  to  the  ap- 
plication of  payments. 

It  remains  to  be  detwmined  if  the  pay- 
ments of  the  91,^.96  shall  be  so  applied  as 
to  cancel  the  $1,500  indebtedness  that  might 
otherwise  be  a  lien  on  the  homestead  of  the 
defendant.  The  case  under  our  finding  is 
one  where  there  is  an  entire  unsecured  claim, 
for  a  part  at  which  the  homestead  might  bs 
liable,  and  payments  are  made  without  ap- 
plication by  either  party;  and  the  qnery  is, 
will  the  law  so  apply  it  as  to^ubserve  the  in- 
terest of  the  creditor,  and  exhaust  the  home- 
stead of  the  debtor  In  so  doing,  or  will  it  so 
make  the  application  that  the  part  which 
could  be  made  a  lien  on  tlie  homestead  shall 
be  paid,  and  leave  the  debtor  his  homestead? 
Were  we  to  adopt  the  former,  we  should  go 
beyond  the  spirit  or  reasoning  of  any  case 
wliich  has  come  to  our  notice,  and  to  our 
minds  contravene  the  true  spirit  and  policy 
of  the  laws  of  the  state  on  the  question 
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homestead  rights.  This  court.  In  consonance 
with  the  legislative  purpose,  has  at  all  times 
adopted  a  liberal  construction  of  the  law  for 
the  preservation  of  the  homesteads  of  debtors, 
both  from  considerations  of  individual  and 
public  good.  The  spirit  of  our  homestead 
law  goes  further  than  to  subserve  the  design 
or  purpose  of  the  debtor  and  owner  of  the 
homestead.  It  looks  to  the  protection  of  the 
familv  of  which  the  debtor  is  the  head,  and 
will  not  allow  him,  except  by  the  concurrence 
of  his  wife,  to  make  a  valid  pledge  or  dis- 
position of  it.  The  law  undertakes  to  guard 
it  for  the  family.  It  is  certainly  the  spirit 
and  purpose  of  the  law  to  guard  it  against 
indebtedness,  except  for  debts  contracted  be- 
fore its  purchase;  and  if  it  may  be  said  that 
both  the  creditor  and  the  debtor  have  had 
the  opportunity,  in  this  case,  to  make  the  ap- 
plication, and  each  has  failed,  will  not  the 
law,  in  applying  the  equitable  rule,  look  be- 
yond the  act  of  the  debtor,  and  save  to  the 
femily  Its  home?  It  is  to  be  kept  In  mind 
that  the  wife  is  a  party  against  whom  this 
relief  is  sought,  and  has  in  no  manner  re- 
linquished her  homestead  privilege.  In  view 
of  the  authorities  cited,  and  of  our  own  laws 
on  the  subject  of  homestead  protection,  we 
think  the  application  of  the  payments  should 
be  such  as  to  preserve  the  homestead  right. 

Under  Ihe  head  of  "The  Justice  of  the 
Case."  appellant  calls  attention  to  the  char- 
act«r  of  the  homestead  in  this  case;  it  being 
stated  ttial  it  contains  about  40  acres,  with 
buildings  costing  about  •lU.OOO,  with  ter- 
races, drives,  etc.,  and  that  the  homestead 
was  built  in  part  with  the  money  obtained 
from  plaintiff.  It  has  seemed  to  be  the  pol- 
icy of  legislation  in  this  state  not  to  place  re- 
strictions on  the  value  of  homesteads.  We 
have  no  greater  discretion  in  the  application 
of  the  law  in  a  case  like  this  than  in  a  case 
where  the  homestead  as  to  value  would  be  at 
the  other  extreme.  In  either  case  the  rule 
as  applicable  to  the  facts  is  the  same.  Again, 
while  the  statement  as  to  the  cost  may  be 
true,  it  is  doabtful,  in  view  of  the  record,  if. 
after  discharging  the  (4.000  incumbrance, 
there  remains  a  homestead  of  extravagant 
value.  The  house  seems  to  have  been  built 
when  the  defendant  was  thought  to  be  solv- 
ent and  prosperous  in  business.  There  is  no 
evidence  of  fraud  or  design  to  cheat  in  mak- 
ing the  expenditures.  The  former  home- 
strad,  after  its  abandonment,  was  exhausted 

his  creditors.  It  is  conceded  that  the  de- 
fendant is  insolvent,  and  that  his  other  prop- 
«rty  has  been  applied  to  the  payment  of  lils 
debts.  To  us  it  does  not  seem  a  greater 
bardship  to  the  ptointiS  than  the  other  cred- 
itors. Affirmed. 


BOGKHOLT  «.  Kraft  et  ux. 
(Stq^reme  Court  of  Iowa.  Oot  28, 1880.) 

HOHESTUT) — MORTOAOZ. 

Code  Iow»,  S  1998.  provides  that  the  home- 
stead may  be  sold  for  debto  created  by  written  uon- 
traoti  flxecuted  by  the  persona  havioK  the  power 


to  convey,  and  expressly  stipulating  that  the  home- 
stead  Is  liable  therefor;  but  it  shall  not,  in  such 
case,  be  sold,  except  to  snpply  the  deflcieai^  re- 
maininff  aft«r  exhausting  the  other  property 
pledged  for  the  {wrment  of  the  debt  in  the  same 
written  contract  Siection  8089  provldea  ^at,  when 
a  judRment  Is  against  a  principal  and  his  surety, 
the  officer  having  the  collection  thereof  shall  ex- 
haust the  proper^'  of  the  principal  before  proceed- 
ing to  sell  that  of  the  surety.  In  an  action  to  fore- 
close a  mortgage,  it  appeared  that  it  had  been  ex- 
ecuted by  a  husband  and  wtte,  to  secure  his  indebt- 
edness to  plaintiff;  that  It  conveyed  the  lands  of 
each.  Including  the  homestead,  which  belonged  to 
the  husband;  that  snbsequenthr  plaintiff  reieaBed 
from  the  lien  of  the  mortgage  the  wife's  land,  the 
value  of  which  was  greater  than  the  debt.  Held, 
that  the  homestead  could  not  be  subjected  to  any 
part  of  the  debt,  as  Uie  statute  fHviaa  proteotion 
to  sureties  will  be  oonstrued  an  subject  to  the 
homestead  law.  Robinson,  J.,  dissenting. 

Appeal  from  district  court,  Buchanan  oonn- 
ty;  J.  J.  Net,  Judge. 

Action  inchancerytoforecloseamortgage. 
There  was  a  Judgment  for  the  debt  secured, 
and  a  decree  foreclosing  the  mortgage  as  to  a 
part  of  the  land  covered  thereby.  Platntifl 
and  defendant  Antoinette  Kraft  appeal. 

Basner  A  MoKee,  fur  appellant  Jolvtnna 
Rockholt.  C.  B,  Kanaier,  for  appellant  An- 
toinette Kraft.  Boies,  Huitsd  A  Boiet,  for 
appellee,  William  Kraft. 

Beck,  J.  1.  The  facts  which  are  not  dis- 
puted, or  are  established  by  preponderance  of 
the  evidence,  are  these:  The  defendants  are 
husband  and  wife.  The  father  of  the  hus- 
band gave  him  80  acres  of  land,  and  tlie 
wife's  father  gave  her  an  equal  amount  ad- 
joining the  husband's  land.  There  was  but 
little  improvement  on  either  tract.  A  house 
of  little  value  was  upon  the  husband's  land, 
which  he  and  his  wife  occupied  until  be  built 
a  better  one  on  the  same  tract  of  land,  cost- 
ing $600  or  $800.  with  money  which  he  bor- 
rowed from  the  wife's  father.  He  borrowed 
other  sums  from  his  father-in-law,  which 
were  expended  in  improving  both  his  own 
land  and  his  wife's  land,  and  in  paying  the 
wages  of  his  hands  employed  on  his  farm, 
consisting  of  both  his  wire's  land  and  his 
own.  After  the  death  of  his  wife's  father, 
who  bequeattied  to  plaintiff  the  claim  upon 
the  husband,  he,  with  bis  wife,  executed  to 
her  a  new  note  fbr  his  indebtedness  to  the 
estate,  and  a  small  amount  to  her  for  money 
loaned  to  him.  They  also  joined  in  a  mort- 
gage to  secure  these  notes,  conveying  the 
land  (MF  each.  Subsequently  the  plaintiff  re- 
leased from  the  lien  of  the  mortgi^  the  land 
of  the  wife,  and  now  prosecutes  this  suit  to 
foreclose  the  mortgages  upon  the  husband's 
land  alone.  He  insists  that  all  the  property 
covered  by  the  mortgage,  other  than  ttia 
homestead,  must  be  first  exhausted  before 
the  homestead  can  be  sold,  and  that,  as  plain- 
tiff has  released  the  wife's  land,  the  value 
whereof  is  greater  than  the  debt,  she  cannot 
subject  the  homestead  to  the  payment  of  any 
part  thereof.  The  decree  of  the  court  below 
is  tothiseffeot.  Theplaintiff  and  herdaugb- 
ter,  defendant's  wife,  insist  that  the  wife  ia 
to  be  regarded  as  a  surety  for  the  husband. 
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and  it  was  therefore  competent  for  plaintifF. 
without  prejudice  of  her  right,  to  subject  all 
•of  the  huBband'B  land  to  her  daim,  to  release 
her  daogbter*s  land,  and  to  look  alone  to  the 
security  of  the  mortgage  upon  the  huBband's 
land. 

2.  Code,  g  1988,  provides  that,  **  where 
there  is  no  special  decIariitioD  of  the  statute 
to  the  contrary,  the  homestead  of  every  fam- 
ily, whether  owned  by  the  husband  or  wife, 
is  exempt  from  judicial  sale."  Section  1993 
declares  that  the  homratead  may  be  sold  for 
-debts  under  these  conditions:  "The  home- 
stead may  be  sold  for  debts  created  by  writ- 
ten contract  executed  by  the  peraons  having 
the  power  to  convey,  and  expressly  stipulat- 
ing that  the  homestead  is  liable  therefor;  but 
it  shall  not,  in  such  case,  be  sold,  except  to 
supply  the  deficiency  remaining  after  ex- 
hausting the  other  property  pledged  for  the 
payment  of  the  debt  In  th^  same  written  con- 
tract." Under  this  statute  the  homestead 
must  remain  exempt  until  all  other  property 
Is  exhausted  which  is  pledged  for  the  debts 
in  the  same  written  contract.  The  creditors 
wh</tuke  the  security  on  the  homestead,  and 
a  surety  who  gives  a  lien  on  his  own  proper- 
ty, does  so  in  view  of  this  provision,  which 
«nters  into  the  contract.  The  creditor  t^es 
security  on  the  homestead,  and  upon  other 
property  owned  by  a  security,  which  is  in- 
tended to  be  only  security  for  the  debtor;  but 
the  plain  language  of  the  statute  declares 
that  such  property  shall  be  exhausted  before 
the  homestead  is  sold.  The  debtor,  by  enter- 
ing into  the  contract,  assents  to  the  provision 
-of  the  statute,  and  the  surety  does  the  like, 
when  he  unites  in  putting  a  lien  upon  his 
property.  They  both  assent  to  the  exemp- 
tion of  the  homestead,  and  that  all  other 
property  covered  by  the  security  shall  be  sold 
before  the  homestead  can  be  made  subject  to 
the  debt.  They  cannot  complnin  that  the 
provision  of  their  contract  created  by  the 
statute  is  sustained.  The  statute  giving  pro- 
tection to  sureties  we  have  not  overlooked. 
It  is  to  be  construed  in  view  of  the  homestead 
statute  we  have  cited,  and  is  not  to  be  applied 
so  as  to  require  homesteads  to  be  sold  before 
all  other  property  is  exhausted,  in  violation  of 
that  statute.  By  such  a  construction,  both 
statutes  stand  and  are  operative.  The  plain- 
tiff in  this  case,  by  voluntarily  releasing  a 
part  of  the  land  mortgaged,  Ciuinot  defeat  the 
lieneftcent  purpose  of  the  statute  to  secure  a 
home  to  the  family,  and  cause  the  home  to 
be  sold,  which  the  statute  declares  shall  be 
exempt.  These  rules  prevail  in  all  cases  of 
sureties  for  homestead  owners.  In  the  case 
-of  the  wife  who  becomes  the  surety  for  her 
husband,  there  iire  persuasive  equities  which 
require  lier  to  stand  by  the  contract  which  the 
law  made  for  her.  She  ought  not  to  be  a 
paity  to  an  attempt  to  rob  her  husband  and 
her  family  of  their  home.  Her  duty  to  her 
family  demands  that  she  should  preserve 
their  home,  rather  tluin  her  individual  prop- 
erty. Besides  all  this,  she  herself  is  interest- 
ed in  the  home;  and  it  may  be  presumed  that 


her  interests  would  be  better  protected  by 
preserving  to  her  and  her  family  a  home- 
stead, rather  than  other  lands  owned  by  lier 
of  equal  value.  These  considerations  lead  us 
to  the  conclusion  that  the  husband  and  hla 
family  ought  to  hold  his  homestead  exempt 
from  plaintiff's  claim.  The  decree  of  the  dis< 
trict  court  is  affirmed. 

Robinson,  J.,  {dissenting.)  In  the  ab- 
sence of  a  contract,  the  property  of  the  wife 
would  not  have  been  liable  for  the  debt  in 
suit.  Code,  g  2212.  A  wife  who  mortgages 
her  separate  property  for  tlie  debt  of  her  hus- 
band is  a  surety,  and  is  entitled  to  ail  the 
rights,  legal  and  equitable,  which  are  incident 
to  that  relation.  Agnew  v.  Merritt,  10  Minn. 
312,  (Gil.  242;)  Spear  v.  Ward,  20  Cal.  673; 
Neimcewlcz  v.  Gahn,  3  Paige,  640;  Bank  t. 
Burns,  46  K.  Y.  174;  Hodgson  v.  Hodg-son,  2 
Keen,  704 ;  Wheelwright  v.  De  Peyster,  4  Edw. 
Ch.  239;  James  r.  Jacques,  26  Tex.  320;  Mo- 
FtUin  V.  Hoffman,  42  K.  J.  Eq.  145,  7  Atl. 
Bep.  665.  Sections  3039.  3041,  3042,  of  the 
Code,  are  as  follows:  "(3039)  When  a  judg- 
ment is  against  a  principal  and  his  surety,  the 
officer  having  the  collection  thereof  shall  ex- 
haust the  property  of  the  principal  before  pro- 
ceeding to  sell  that  of  the  surety."  "(3041) 
After  exhausting  the  property  of  the  princi- 
pal, the  officer  shall  subject  the  property  of 
the  other  parties  in  the  order  of  their  liabili- 
ty in  the  execution;  but  the  party  subse- 
quently liable  shall,  if  requested  by  the  officer, 
show  pr9perty  of  the  party  liable  before  him, 
BO  as  to  entitle  himself  to  the  l)enefit  of  this 
provision.  (S042)  But  all  the  parties  will 
be  considered  as  equally  liable  in  all  cases, 
unless  the  order  of  liability  is  shown  to  the 
court,  and  recited  in  the  judgment;  and  the 
clerk  issuing  execution  on  the  judgment  con- 
taining such  recital  shall  state  the  order  of 
liability  in  the  execution. "  It  is  evident  that 
there  is  a  conflict  between  some  of  the  pro- 
visions of  these  sections;  and  section  1993, 
set  out  in  the  opinion  of  the  majority,  when 
applied  to  a  case  of  this  kind,  if  a  literal  con- 
struction of  all  be  adopted.  An  exception 
must  be  held  to  exist  by  implication,  and  In 
determining  that  exception  it  is  the  duty  of 
the  court  to  adopt  that  construction  of  the 
provisions  in  question  which  harmonizes  best 
with  the  settl^  principles  of  law,  and  which 
will,  as  a  general  rule,  operate  equitably. 
It  has  been  said  that  "a  rule  never  to  be  lost 
sight  of  in  determining  the  liability  of  asurety 
or  guarantor  Is  that  he  is  a  favorite  oC  the 
law,  and  has  a  right  to  stand  upon  the  strict 
terms  of  his  obligation,  when  such  terms  are 
ascertained.  This  is  a  rule  universally  reo- 
ognized  by  the  courts,  and  is  applicable  to 
every  variety  of  circumstances."  Brandt, 
Sur.  g  79.  When  a  surety  pays  the  debt  of 
his  principal,  he  is  subro^ted,  by  operation 
of  law,  to  all  the  rights  of  the  creditor  against 
the  principal,  and  also  to  other  rights  which 
the  creditor  may  have  held  with  respect  to 
the  debt  so  paid.  City  of  Keokuk  v.  Love,  31 
Iowa,  123;  Bi-aught  t.  Griffith,  16  Iowa,  26i 
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Sears  t.  latoroe,  17  Iowa>  473.  See,  also, 
Johnston  V,  Belden.  49 Iowa,  801;  Senrlng  t. 
Berry,  58  Iowa.  23.  11  K.  W.  Rep.  708;  1 
Jones,  Mortg.  gg  874,  876;  Brandt.  Sur.  gg 
260,  264,  275;  Ba3rIie8,Sur.356;  Sheld.Subr. 
81.  lo  Braught  t.  GrlfBth,  supra,  the  fol- 
fowlng  language  was  approved:  "As  soon 
as  the  surety  has  paid  the  debt  an  equity 
arlaea  In  his  favor  to  have  all  the  securities, 
original  and  collateral,  which  the  creditor 
held  agaliut  the  person  or  properly  of  the 
principal  debtor,  transferred  to  him,  and  to 
avail  himself  of  tbem  as  fully  as  the  creditor 
coald  have  done.  For  tbe  purpose  of  ob- 
taining indemnity  from  the  principal,  he  is 
considered  as  at  once  subrogated  to  all  the 
rights,  remedies,  and  securities  of  the  cred- 
itor, as  substituted  in  the  place  of  the  cred- 
itor, and  entitled  to  enforce  all  his  liens,  pri- 
orities, and  means  of  payment  as  against  tbe 
principal,  and  to  have  the  benefit  of  securities 
that  were  given  without  his  knowledge." 

The  ordinary  contract  of  suretyship  In- 
cludes the  right  of  tbe  surety  to  insist  that 
tbe  property  of  liis  principal  subject  to  execu- 
tion be  exhausted  before  his  own  property  is 
taken,  and.  in  case  he  pays  the  debt,  that  he 
be  subrogated  to  all  the  rights  of  the  creditor, 
and  permitted,  so  far  as  is  practicable,  to  in- 
demnify himself  by  means  of  the  securities 
held  by  the  creditor.  The  construction 
adopted  by  tbe  majority  does  not  defeat  the 
right  of  subrogstlon,  unless  an  exception  to 
the  general  rule  be  created  in  favor  of  the 
homestead;  for  the  surety  who  does  not  mort* 
gage  his  property,  but  who  pays  the  debt, 
would  be  entitled  to  enforce  the  securities 
held  by  the  creditor  to  the  same  extent  he 
could  have  enforced  them.  But  the  law  does 
not  favor  a  multiplicity  of  suits,  nor  a  cir- 
cuity of  action ;  hence.  If  the  homestead  of 
the  principal  can  be  appropriated  to  indem- 
nify the  surety,  he  should  t>e  permitted  to  in- 
sist that  it  be  sold  before  his  own  property  is 
offered  for  sale.  If  the  contract  provided  fn 
express  terms  that  the  homestead  should  be 
sold  before  the  property  mortgaged  by  the 
surety  could  be  appropriated  for  the  payment 
of  the  debt,  probably  its  validity  would  not 
be  questioned;  and  yet  it  would  be  contrary 
to  section  1993.  if  literally  construed.  The 
property  of  the  surety  would  be  "pledged  for 
the  payment  of  the  debt  in  the  same  written 
contract. "  It  is  my  opinion,  that  section  1993 
was  not  designed  to  affect  the  relative  rights 
of  principal  and  surety,  but  those  of  debtor 
and  creditor;  that  the  ristit  of  parlies  to  a  con- 
tract of  payment  to  fix  the  order  in  which  the 
mortgaged  propei-ty  shall  be  sold  to  pay  the 
debt  is  unimpaired,  and  that  the  agreement 
of  parties,  whether  expressed  in  words  or  im- 
plied by  law.  should  be  respected  and  en- 
forced. As  between  the  right  of  the  debtor, 
who  has  voluntarily  pledged  his  homestead 
for  the  payment  of  his  debt,  to  hold  It  as 
against  his  surety,  and  the  right  of  the  sure- 
tyto  have  it  appropriated  to  repaythe  money 
he  has  paid  fur  his  prindpal,  tbe  equities,  it 
seems  to  me*  are  with  the  surety.  In  the 


absence  of  a  showing  to  the  contrary,  the 
parties  should  be  presumed  to  have  contract- 
ed with  reference  to  the  known  duties  of  the 
principal  and  rights  of  the  surety. 

Something  Is  said  In  the  opinion  of  the 
majority  as  to  the  duties  of  the  wife  In  the 
case.  She  insists  that  the  homestead  be  sold 
before  her  separate  property  is  taken. 
Whether  she  is  justified  in  so  doing.  In  any 
other  than  a  legal  sense,  the  record  does  not 
show ;  no  inquiry  as  to  that  having  been  made 
in  the  court  below.  It  is  clearly  shown  that 
she  Is  a  surety  only.  The  husband  used  but 
a  small  part  °^  borrowed  money,  if  any, 
in  improving  her  land.  He  claims  to  have 
broken  a  few  acres  of  it,  to  have  built  four 
or  five  hundred  rods  of  wire-fence  on  It,  and 
to  have  paid  some  taxes;  but  it  appears  that 
he  used  it  as  his  own  for  six  or  seven  years* 
accounting  for  rent  for  but  one  year  of  that 
time,  and  that  he  pastured  cattle  upon  it,  and 
sold  a  considerable  amount  of  wood  from  it» 
without  accounting  for  the  proceeds.  The 
plaintiff  gave  as  a  reason  for  releasing  the 
wife's  land  that  the  husband  was  "running 
through  with  everything."  It  also  appears 
that  be  permitted  judgments  to  be  rendered 
against  his  wife  for  household  expenses, 
which  she  paid,  and  tfaat  plaintiff  paid  some 
money  for  her  on  a  store  bill.  In  view  of 
these  facts,  and  in  the  absence  of  evidence  to 
show  the  circumstances  of  the  parties,  and 
their  relations  in  other  respects,  I  do  not  think 
itshould  be  found  that  the  wife  Is  notjustified 
in  her  course,  nor  that  the  decision  should 
rest  to  any  extent  upon  such  a  finding.  In 
my  opinion,  the  husband  was  not  prejudiced 
by  the  release  of  his  wife's  land  from  the 
mortgage.  The  decree  of  the  district  court 
should  be  reversed,  and  the  homestead  sub- 
jected to  the  payment  of  the  plaintiff's  claim 
after  the  remainder  of  bis  mortgaged  land  is 
exhausted. 


COMWAT  «.  SHSaBMAN. 

(Supreme  Court  cf  Iowa.  Oct  S8, 1889.) 
MoBTQAOBs— RspKHPnoir— Dahageb. 

Under  a  stipolation  for  the  settlement  of  ao- 
ttoDS  to  CoretdoM  mortgages  against  a  mine,  anit 
personal^  used  In  its  operatioa.  It  was  agreed  that 
the  personalty  should  be  turned  over  to  the  mort- 
gagee, and  that,  if  the  mortgagor  should  be  able  to 
redeem  from  the  sale  of  tbe  mine,  under  the  for»- 
oloanre,  the  whole  property  should  be  returned  to 
him  in  tiie  same  oonoltlon  it  then  was,  natural 
wear  and  decay  excepted.  Held  that,  the  only  io- 
tereat  the  mortgagor  had  in  the  property  being  the 
right  of  redemption,  be  oonld  not  reoover  for  dam- 
ages to  tbe  property  without  sbowlnf  that  he  made 
an  effort  to  redeem,  and  was  unable  to  do  so  be- 
cause  of  Ite  damaged  condition. 

Appeal  from  district  court,  Boone  oounty; 
J.  L.  Stetbns,  Judge. 

Action  for  damages  to  a  coal  mine  and 
certain  personal  property.  Judgment  for  de- 
fendant, and  plaintiff  appeals. 

Ramaey  &  BrookeU  for  appellant.  B*  X. 
Greene,  for  appellee. 

Oranoeb,  J.  In  some  respects  the  record 
of  tbe  case  is  not  speciflo  as  to  Important 
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facts;  but,  with  onr  undexstandiDg,  they  are 
that  prior  to  the  commencement  of  this  suit 
there  was  pending,  in  the  district  court  of 
Boone  county,  two  suits  of  the  defendant  in 
this  suit  Against  the  plalnUfl  herein.  These 
fliiits  are  designated  In  the  record  as  Kos. 
2.671  and  2.672.  "So.  2,671  was  for  a  fore- 
closure of  a  chattel  mortgage,  and  2,672  for 
the  foredosure  of  a  real-estate  mortgage. 
The  two  cases  were  dlspoaed  of  in  the  dis- 
trict court  by  stipul^ton;  No.  2,671  being 
dismissed,  and  judgment  of  foreclosure  being 
taken  in  No.  2.672.  The  pn^ierty  covered  by 
the  real-estate  mortgage  Included  a  coal  mine, 
and  a  part  of  the  property  embraced  in  the 
chattel  mortgnge  was  property  used  in  the 
operation  of  the  coal  mine.  By  the  terms  of 
settlement  the  personal  property  used  in  the 
operation  of  the  mines  was  turned  over  to 
the  defendant  herein  as  additional  security 
for  the  claim  secured  by  the  real-estate  mort- 
gage, and  to  be  held  under  these  circum- 
stances: The  real  estate  was  to  be  sold  un- 
der the  foreclosure  judgment,  and  if,  during 
the  statutory  period,  Conway  should  be  able 
to  redeem,  then  the  personid  property  so  se- 
cured was  to  be  returned.  If  there  was  no 
redemption,  the  title  to  the  personal  property 
passed  to  Sherman.  The  following  is  the 
language  of  the  stipulation  as  to  the  return 
oC  the  property:  "Should  said  Peter  Conway 
be  able  to  redeem  from  the  foreclosure  sale 
under  said  real-estate  mortgage,  then  the  pos- 
session of  the  property  herein  before  described 
in  this  paragraph  shall  be  returned  to  hira  or 
his  assigns  by  the  plaintiff  in  the  same  condi- 
tion as  they  now  are  in,  less  natural  wear 
and  decay  thereof. " 

Prior  to  the  expiration  of  the  year  for  re- 
demption this  suit  was  instituted,  and  the 
alleged  grounds  for  recovery  are  that  the  de- 
fendant negligently  allowed  the  mine  and 
personal  property  to  become  greatly  damaged 
in  consequence  of  which  plaintiff  was  unable 
to  effect  a  redemption.  Issue  was  taken  by 
an  answer  to  the  petition,  and  a  jury  impan- 
eled to  try  it.  At  the  conclusion  of  the  plain- 
tiff's testimony  the  court,  on  motion  of  the 
defendant,  directed  a  verdict  for  him,  and 
the  plaintiff  assigns  such  ruling  as  error. 

The  record,  without  question,  shows  that 
both  the  mine  and  the  personal  property  were 
damaged  during  the  year  of  redemption ;  and 
the  specific  complaint  by  appellant  is  that 
because  of  such  damage  be  was  unable  to  ob- 
tain money  to  redeem  by  a  pledge  of  the 
property.  The  only  interest  of  the  plaintiff 
in  the  property  was  his  right  of  redemption, 
and  any  damage  hesustafned  must  have  been 
to  that  right.  To  justify  a  recovery  there 
must  be  testimony  to  show  that  because  of 
the  damage  he  could  not  redeem.  There  is 
very  little  testimony  tending  to  show  that 
plaintiff  tried  to  get  money  to  redeem  the 
property.  In  some  places  in  his  testimony 
he  uses  the  word  "redeem,"  but,  taking  his 
testimony  together,  his  purpose  seems  to 
have  been  to  make  another  settlement  with 
Sherman,  thinking  he  had  been  wronged  in 


the  seUlement  at  his  soita.  He  apeaka  of 
only  one  man  by  name  who  talked  at  letting 
him  have  money;  but  he  does  not  say  that  it 
was  to  redeem,  or  that  he  refused  to  let  blm 
have  it  because  of  the  condition  of  the  prop- 
erty. He  says:  **I  tried  in  Boone  to  get  a 
man  to  raise  mon^  for  me  to  redeem  it,  if 
I  conld  settle  it,  and  went  to  Ur.  Sherman 
to  see  if  he  wonld  settle  it  in  May.  I  believe." 
He  also  says:  "They  allowed  it  was  not 
worth  as  much  as  it  would  take  to  redeem  it. 
They  would  not  give  It  on  11  It  was  reported 
bad."  In  the  testimony  it  nowhere  appears 
that  any  person  would  have  furnished  the 
money  to  redeem  but  for  the  damage,  or  that 
the  property,  because  of  its  value,  would  jus- 
tify redemption.  The  record  is  a  confession 
that  the  plaintiff's  only  hope  of  redemption 
was  by  securing  money  from  others  by  a 
pledge  of  the  property;  and,  to  show  that  his 
redemption  was  lost  by  reason  of  the  damage, 
it  must  appear  from  the  testimony  that  but 
for  the  damage  some  person  could  be  found 
to  accept  the  pledge,  and  there  is  not  a  word 
of  testimony  to  show  that.  Such  fact  cimnot 
be  inferred  from  statements  of  parties  tliat 
the  property  is  in  bad  condition,  and  not 
worth  redeeming,  or  like  expressions.  Again, 
there  is  no  testimony  on  which  damage  to 
plaintiff  could  bavelwen  estimated  by  the  ju* 
ry.  There  is  testimony  as  to  the  damage  to 
the  property,  but  that  is  not  the  measure  of 
plaintiff's  damage  in  such  a  case.  If  he  lost 
his  right  of  redemption,  his  damage  is  the 
value  of  such  right,  and  that  value  £  the  ex- 
cess in  value  of  the  property  over  the  cost  of 
redemption.  There  is  no  proof  tending  to 
show  this.  The  record  does  not  show  the 
amount  necessary  to  redeem,  or  the  value  o£ 
the  property  with  or  without  the  damage; 
and  If  the  case  bad  l>een  submitted  there  was 
no  possibility  that  the  juiy  could  have  esti- 
mated damage.  It  would  not  do  to  Ibave  such 
matters  to  mere  conjecture.  Affirmed. 


Sbawaxu)  e.  Gabmazt. 
(Suprems  Otntrt  of  Jouu.  Oct.  SB,  188B.) 
Tbbtakentabt  CiPAorrr.  -' 

Where  the  evidence  is  oon&icting,  the  ver- 
dict of  the  jury  as  to  testamentary  oaj^vdty,  will 
not  be  reviewed  on  appeal,  on  the  ground  that  the 
evidence  U  Inaofflolent  to  support  the  verdict. 

Appeal  from  district  court,  Jackson  coun- 
ty; W.  F.  Brannan,  Judge. 

What  purported  to  he  the  last  will  and  tes- 
tament of  Juliet  Carman  was  made  and  exe- 
cuted on  the  25th  day  of  April,  1887,  and  she 
died  on  the  15th  day  of  June  in  the  same 
year.  The  will  was  presented  for  probate  by 
her  daughter,  Maria  J.  Seaward.  Charles  P. 
Carman,  a  son  of  the  deceased,  contested  the 
will  upon  the  grounds  that  it  was  procured 
to  be  executed  by  undue  Influence,  and  that 
at  the  date  of  the  instrument  said  iuliet  Car- 
man was  incapable  of  making  a  valid  will  by 
reason  of  the  impaired  and  unsound  condition 
of  her  mind.   There  was  a  trial  bj  juzy. 
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which  resulted inaTerdictforthecontestant. 
Maria  J.  Seaward,  the  proponent,  appeals. 

Silts  A  McCoy  and  ff.  L,  Johnson,  for  ap- 
pellant. W.  9.  Thompson,  D.  A.  Wpnkoop, 
and  Murray    Farr,  for  appellee. 

BOTHROOE,  J.  I,  It  appears  from' the  rec- 
ord that  the.cause  was  twice  tried  to  a  jury  in 
the  dbtrict  court.  In  the  first  trial  the  jury 
failed  to  agree,  and  in  the  last  the  instrnment 
in  question  was  adjudged  not  to  be  the  last 
will  and  testament  of  toe  deceased.  The  rec- 
ord, as  presented  In  this  court,  is  very  volu- 
minous. The  appellant's  abstract  consists  of 
more  than  250  pages  of  closely  printed  matter. 
In  the  trial  of  the  case  nearly  all  of  the  evi- 
dence Introduced  by  the  contestant  was  ob- 
jected to  by  the  proponent.  Indeed  excep- 
tions were  taken  to  nearly  all  the  rulings  of 
tiie  court,  and  about  the  only  thing  which 
was  conceded  by  proponent  was  the  fact  that 
Uie  court  was  in  aession,  and  engaged  in  the 
trial  of  the  cause.  Objections  and  exceptions 
weza  also  taken  to  the  instructions  given  by 
the  court  to  the  Jury.  If  we  were  to  under- 
take to  review  and  discuss  all  of  the  qaestlonB 
made  by  counsel  for  appellant.  It  would  re^ 
quire  more  time  and  labor  than  we  think  nec- 
essary to  properly  dispose  of  tite  appeal,  and 
we  deem  it  sufflcient  tosay  of  the  Instructions 

f[lTeu  by  the  court  to  the  Jury  ttiat  they  are 
n  full  accord  with  the  decisions  of  this  court 
In  a  long  line  of  cases,  from  the  case  of  Bates 
V.  Bates,  27  Iowa,  110,  to  the  case  of  Stephen- 
son T.  Stephenson,  62  Iowa,  16S>  17  K.  W. 
Bep.  456.  All  of  these  cases  wlU  be  found 
collected  in  2  McGlain's  Iowa  Big.  664  et  seq.. 
and  every  question  made  upon  rulings  upon 
the  admission  and  exclusion  will  also  be  found 
to  be  settled     the  cited  cases.  The  evidence 

S roper  to  be  considered  as  showing  undue  in- 
uenceand  want  of  mental  capacity  has  been 
so  repeatedly  and  fully  considered  by  tills 
court  that  we  deem  it  unnecessary  to  repe^ 
what  has  so  often  been  determined.  With 
all  due  respect  to  the  learned  counsel  for  ap* 
pellant,  it  is  not  too  much  to  say  that  the  ob- 
jections to  the  rulings  of  the  court  upon  the 
evidence  and  instructions  may  justly  be 
termed  hypercritical.  Tbey  are  evidently  born 
of  a  conviction  in  the  minds  of  counsel  that 
the  evidence  is  insufficient  tosupportthe  ver- 
dict, and  Uiat  this  court  should  seek  some 
ground  in  the  rulings  of  the  court  upon 
which  the  case  may  ba  reversed,  without  en- 
tering upon  the  only  real  ground  for  debate 
presented  in  the  record. 

2.  In  addition  to  tbe  printed  arguments, 
the  case  was  argued  orally  by  counsel  for 
the  respective  parties,  and  the  question  of 
the  sufficiency  of  the  evidence  was  quite 
fully  discussed.  We  have  given  careful  at- 
tention to  this  feature  of  the  case,  as  it  is  tbe 
only  real  question  presented  by  the  record. 
It  is  not  our  purpose  to  set  out  the  evidence, 
or  enter  upon  a  discussion  of  tbe  facts  in  de- 
taiL  It  appears  from  the  evidence  that  the 
deceased  was  about  73  years  of  age  at  the  time 
she  executed  the  Instrument  claimed  to  be  her 


last  will  and  testament  She  had  for  many 
years  owned  a  farm,  valued  at  about  910,000, 
and  at  tha  time  of  her  d«ith  she  had  about 
94,500  in  mon^  and  personal  effects.  She 
was  a  widow,  her  husband  having  died  some 
three  years  before  the  will  was  made.  The 
proponent,  Maria  J.  Seaward,  and  tha  con- 
testant, Charles  F.  Carman,  are  her  only  liv- 
ing children  and  heirs.  Withoutawlll,  each 
would  have  been  entitled  to  an  undivided 
half  of  the  estate.  Both  of  tbe  heirs  an 
married.  Mrs.  Seaward  is  the  mother  ot 
children,  and  the  contestant  has  no  children 
living.  By  tbe  will  in.  question,  after  mak- 
ing two  devises  of  $50  each  to  other  parties, 
the  undivided  half  of  her  estate  is  bequeathed 
to  her  daughter  absolutely,'  and  tbe  rents, 
profits,  and  use  of  tbe  other  undivided  half 
is  given  to  her  son  during  bis  life,  with  the 
provision  that  at  his  death  the  said  half  is  to 
become  tbe  sole  and  absolute  property  of  her 
daughter  and  her  heirs.  As  is  usual  in  such 
cases,  the  evidence  took  a  very  wide  range. 
A  large  number  of  the  personal  acquaintances 
and  friends  of  the  deceased  were  examined  as 
vrltnesses,  and  the  acts  and  convmsatlon  of 
the  deceased  were  detailed  to  the  jury.  Some 
of  the  witnesses  were  of  opinion  that  her 
D^nd  was  unsound,  and  they  gave  the  facts 
upon  which  they  bued  their  belief.  Others 
saw  nothing  In  her  walk  and  conversation  to 
denote  mental  unsoundness.  The  medical 
experts  were  examined,  and  their  opinions 
taken  upon  hypothetical  questions,  based 
upon  the  evidence,  and  their  opinions  as  to 
her  mental  capacity  differed  widely.  All  the 
evidence  was  submitted  to  tbe  jury.and,  after 
proper  deliberation,  th^  found  for  the  con- 
testant. This  finding  received  the  sanction 
of  the  learned  district  judge  who  presided  at 
the  trial,  and  heard  and  saw  the  witnesses, 
and  we  do  not  think  the  case  presents  that 
want  of  support  in  the  evidence  which  re- 
quires  this  court  to  interfere.  It  Is  true  the 
jury  may  have  been  influenced  to  some  ex- 
tent by  the  idea  that  an  equal  division  of  the 
property  between  the  parties  was  fair  and 
equitable,  and  there  is  much  ground  for  en- 
tertaining that  belief;  but,  aside  from  that 
consideration,  and  independent  of  it.  in  view 
of  tbe  conflict  In  tbe  evidence,  it  appears  to 
us  to  be  our  dat7  to  sustain  the  verdict. 
Affirmed. 


Habdin  0t  at,  V.  Iowa  Bt.  ft  Const.  Co. 
etaL 

{Supreme  Court  of  lawa.  Oct.  80, 1889.) 

COBPORATIOirs  —  PbOMIUOBT   NOTBfl  —  RuLBOiB 

MoxTOAOBM— FouoLOBVu— OomsuANoa— At- 

TGENBT  AKD  CUBNT. 

1.  In  an  action  M^lnst  a  oorporaticm  upon  a 
note  sl^ed  by  Its  offlcers,  where  ft  appears  that 
the  execution  of  the  note  was  expressly  authorized 
at  a  meetinff  of  the  board  of  directors,  It  will  be 
presumed,  in  the  absence  of  say  proof  to  the  con- 
trary, that  the  board  was  rightfully  In  session  at 
the  time  such  authority  was  given. 

3.  Where  the  board  of  directors  auttkOTiies  the 
oompany's  olhoers  to  execute  a  note  for  a  certain 
■urn  at  a  given  rate  of  interest,  the  olSoars  have  no 
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power  to  stipulate  for  the  pavment  of  attorney's 
xeeB  lo  the  event  of  suit  to  ooUeot  sneh  note. 

8.  Where  a  railrottd  conHtructlon  company,  be- 
fore the  road  Is  tamed  over  to  the  company  for 
which  It  is  being  built,  mort^ges  the  rolling  stock 
as  security  for  money  used  In  building  the  road, 
It  cannot  afterwards  avoid  the  mortgaga  on  the 
ground  that  itwaanottha  owner  of  the  property 
at  the  time  the  mortgage  was  given. 

4.  On  the  foreclosure  of  a  deed  of  trust  given 
by  a  railway  company,  where  it  appears  that  the 
T^lroad  orosaed  some  of  the  tracts  conveyed  by  the 
deed,  but  ndther  the  deed  nor  the  trust  created 
thereby  made  naj  ^caption  as  to  the  company's 
right  of  way,  aod  there  was  nothing  to  show  that 
the  company  held  Its  right  of  way  by  a  title  supe- 
rior to  the  trust-deed,  the  entry  of  an  order  that 
the  sale  under  the  decree  should  be  subject  to  the 
defendant's  right  of  way  Is  error. 

5.  Where  ample  Ume  has  been  given  for  the 
producUon  of  erldenoe,  a  motion  for  continuance 
to  enable  cue  of  the  parties  to  an  action  to  take  ad- 
ditional evidence isiroperly  overruled. 

A.  Under  Code  Iowa  187B,  %  218.  relatii^  to  the 
power  of  attorneys  to  Und  tbelr  aienta  by  agree- 
ments as  to  the  management  of  a  case,  irrogulari- 
ties  in  the  taking  of  depositions  cannot  be  cured  by 
the  alBdavit  of  counsel  offering  such  deposiUons, 
settin  g  out  an  oral  agreement  or  understaiiding  be- 
tween the  oouniel  waiving  suoh  defects. 

Appeal  from  district  court,  Hardin  county; 
6.  M.  Weaver,  Judge. 

This  ia  an  action  upon  a  promissory  note 
executed  by  the  defendant  the  Iowa  Railway 
&  Construction  Company  to  the  plalntifA, 
and  to  foreclose  certain  trust-deeds  upon  real 
estate,  and  a  chattel  mortgage,  and  to  appro- 
pTinte  and  foreclose  the  right  of  the  defend- 
ants in  certiiin  railroad  bouds,  all  of  which 
are  held  by  the  plaintiffs  to  secure  the  pay- 
ment of  the  note.  There  was  a  decree  for 
the  plaintiffs,  from  which  they  appeal*  and 
the  defendants  also  appeal. 

if.  8.  Huf,  for  plaintiffs.  John  Porter 
and  C.  E.  Albrook,  for  defendants. 

RoTHROCK,  J.  1.  The  appeal  of  the  de- 
fendants will  first  be  considered.  They  com- 
plain that  a  motion  for  a  continuance  made 
by  defendants  was  improperly  and  erroneously 
overruled  by  the  court.  This  objection,  it 
appeal's  to  us,  cannot  be  sustained.  The 
continuance  was  asked  to  enable  the  defend- 
ants to  take  additional  evidence.  The  record 
shows  that  the  court  was  authorized  In  hold- 
ing that  ample  time  had  been  given  for  that 
purpose. 

2.  Next  it  is  claimed  that  the  court  erred 
in  suppressing  certain  depositions  of  wit- 
nesses taken  by  the  defendants.  These  depo- 
sitions were  taken  upon  notice  that  was  both 
insufficient,  as  having  been  served  upon  a 
a  clerk  or  employe  of  plaintiffs,  and  as  not 
having  been  served  a  sufficient  time  before 
the  depositions  were  taken.  On  this  objec- 
tion, as  well  as  upon  the  question  as  to  the 
continuance,  we  are  invited  to  a  perusal  of  a 
number  of  affidavits  of  counsel  as  to  oral 
agreemt>nls  and  understandings  between 
them  touching  the  taking  of  ttie  evidence  and 
the  management  of  the  case.  It  is  scarcely 
necessary  to  say  that  these  affidavits  must  be 
disregarded,  at  least  so  far  as  they  are  in 
conflict.   Code,  §  213. 

3.  Both  of  the  defendants  are  corporations, 


and,  as  the  names  indicate,  they  are  railroad 
companiea.  As  is  usual  when  the  build!  ng^ 
of  a  railroad  is  in  contemplation,  two  compa- 
nies were  formed.  One  was  the  railroad 
company  proper;  that  is,  the  projector  of  the 
enterprise.  The  other  was  the  railroad  con- 
struction company.  The  construction  com- 
pany undertook  to  build  the  railroad  for  a  cer- 
tain amount  of  the  stock  and  bonds  of  the 
railroad  company.  But  stock  and  bonds  are 
not  In  and  of  themselves  available  for  pro- 
curing right  of  way  and  iron,  and  making 
road-bed,  and  building  bridges,  and  furnish- 
ing materials  necessary  to  construct  a  rail- 
road. It  requires  money.  The  plaintiffs  are 
bankers,  and  they  advanced  money  to  the 
construction  company,  and  it  gave  the  note 
in  suit  for  ttfe  money,  and  also  gave,  or 
caused  to  be  given,  the  securities  now  sought 
to  be  foreclosed.  Among  other  objections 
raised  by  defendants  to  the  decree,  it  is 
claimed  that  the  president  and  secretary  were 
not  authorized  to  execute  the  note.  This 
claim  is  not  well  founded.  It  appears  that 
the  execution  of  the  note  was  expressly  au- 
thorized at  a  meeting  of  the  board  of  direct- 
ors of  the  corporation.  It  is  claimed  that  it 
does  not  appear  that  there  was  any  notice  to 
the  directors  that  a  meeting  would  be  held. 
If  this  was  material,  It  was  for  the  defend- 
ants to  show  that  there  was  no  notice.  The 
record  shows  that  they  met  and  took  official 
action,  and  it  should  be  presumed  that  they 
were  rightfully  in  session.  The  chattel  mort* 
gage  given  aa  security  for  the  debt  was  upon 
certain  rolling  stock  or  cars.  It  is  claimed 
the  mortgage  is  void  because  the  rolling  stock 
was  not  the  property  of  the  construction  conv 
pany  when  the  mortgage  was  executed.  We 
do  not  think  this  claim  is  well  founded.  The 
contract  between  the  companies  required  that 
the  road  should  be  finished,  and  turned  over 
to  the  railroad  company.  The  evidence 
shows  that  the  title  to  the  property  had  not 
passed.  The  construction  company  was  In 
possession  of  the  road,  and  operating  it,  when 
the  mortgage  was  given.  We  discover  no 
ground  for  reversing  the  decree  upon  the  de- 
fendants' appeal. 

4.  The  phiiutiffs  complain  of  the  decree  be- 
cause the  court  refused  to  allow  an  attorney's 
fee  for  the  collection  of  the  note.  It  con- 
tained a  stipulation  for  an  attorney's  fee  if 
collected  by  an  attorney,  by  suit  or  other- 
wise. The  learned  judge  who  presided  at  the 
hearing  must  have  been  of  opinion  that  the 
president  and  secretary  of  the  company  who 
executed  the  note  were  not  authorized  to  con- 
tract for  an  attorney's  fee.  The  authority 
given  by  the  board  of  directors  to  execute  the 
note  was  in  these  words:  "Eldora,  Iowa, 
December  30th,  1884.  Moved  by  Moorman 
that  the  president  and  secretary  of  the  com- 
pany be,  and  they  are  hereby,  authorized  to 
execute  to  the  City  Bank,  or  G.  Hardin  & 
Sons,  of  Eldora,  this  company*8  note  fbr 
89,000,  and  a  chattel  mortgage  upon  the  roll- 
ing stock  of  this  company,  to  secure  payment 
of  the  same  due  March  1st,  1S85,  at  10  per 
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cent,  interest,  being  for  advances  heretofore 
made,  with  interest,  as  well  as  for  a  81,000 
additional  to  be  advanced.  Motion  canied. " 
This  was  an  explicit  direction  to  execute  a 
note  for  (9.000  and  interest,  and  no  more. 
The  company  did  not,  bj  any  official  action, 
authorize  the  execution  of  a  note  in  any 
amoant  exceeding  said  sum  In  any  event. 
We  think  the  court  correctly  held  that  the 
measure  of  liability  was  $9,000  and  interest. 

5.  In  pioviding  for  the  sale  of  the  property 
nnder  the  decree,  the  court  made  the  follow- 
ing order,  and  entered  it  as  part  of  the  de- 
cree: **The  sale  of  any  real  estate  under  tUs 
decree  ahnll  be  made  subject  to  the  right  of 
way  of  the  Chicago,  Iowa  &  Dakota  Railway 
Company.  100  feet  in  width,  so  far  as  such 
premises  are  now  occupied  and  used  for  the 
purpose  of  such  right  of  way;  and  defend- 
ants abaU  have  the  right,  if  they  so  elect,  to 
determine  the  order  in  which  the  several 
items  of  property  hereinbefore  referred  to 
shall  be  offered  foi  sale.  To  all  which  Doth 
parties  except."  It  is  urged  that  the  order, 
in  80  far  as  it  provided  for  a  sale  subject  to 
the  right  of  way  of  the  defendant  the  Chl- 
cat^o,  Iowa  ft  Dakota  Bailroad  Company,  is 
erroneous.  It  appears  to  be  conceded  that 
the  railroad  runs  across  some  of  the  tracta  of 
land  against  which  the  decree  operates;  but 
in  the  deeds  for  the  land,  and  the  trust  cre- 
ated therein,  no  exception  is  made,  and 
there  is  nothing  in  the  record  from  which  it 
can  be  ascertained  why  this  order  was  made. 
We  do  not  think  the  court  was  authorized, 
from  the  record  and  evidence,  to  make  the 
order  complained  of.  If  the  railroad  compa- 
ny held  its  riglit  of  way  by  a  title  superior  to 
the  trust-deeds,  it  should  have  made  some 
shuwing  of  that  Tact.  So  far  as  appears  from 
this  record.  It  has  no  right  of  way  through 
the  lands.  That  part  of  the  above  order 
which  gives  the  defendants  the  right  to  elect 
as  to  the  order  of  sale  of  the  property  will  be 
affirmed,  and  as  to  the  order  excepting  the 
right  of  way  from  the  foreclosure  sale  the 
decree  will  be  reversed.  In  all  other  respects 
the  cause  will  be  affirmed. 


SMTEH  «.  HVHBSTOH  &  8.  B.  Go. 
(SufvwM  Court  of  Iowa.  Oofc.  fll.  1889.) 
Btn.iioiT>  CoKPAHiBS— IvmnH  vo  Bmplotm. 
Under  Gode  lows,  { 1807,  provldtng  Uwt  rail- 
way oompanles  are  liable  for  damages  sustalaed 
by  employes  i&  oonaequetioe  ol  the  neglect  ot 
•gents,  or  mlfimanagemeDt  of  englaeerH  or  other 
employes,  or  of  wiimil  wroags  oi  oommisftion  or 
omualon  In  any  way  connected  with  the  use  and 
operation  of  Its  road,  a  railway  oompany  la  liable 
for  injurlea  resaltlDg  from  auch  negligenoe  or  mia- 
management  anstatned  by  a  laborer  employed  to 
keep  the  track  free  from  snow,  where  it  appears 
that  it  waa  bia  duty  to  ride  on  the  train,  and  re- 
move obstmctiona  as  they  were  encountered, 
though  the  train  was  not  actually  In  motion  at  the 
time  the  Injnry  was  received. 

Appeal  from  district  court,  Wayne  coun- 
ty; J.  W.  Habvet,  Judge. 

Action  to  recover  damages  for  an  injury 
i(a  which  defendant  Is  alleged  to  be  reqxnisi- 
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ble.  After  the  evidence  had  been  fully  In- 
troduced, the  court  withdrew  the  case  from 
the  jury,  and  rendered  judgment  in  favor  ot 
defendant  for  costs.   The  plaintiff  appeals. 

T,  M.  Fee  and  R,  C.  Poaton,  for  appdUant. 
W,  W.  Ifonman,  for  appellee. 

Robtnson,  J.  On  the  3d  day  of  February, 
1886,  the  plaintiff  and  others  were  employed 
by  defendant  to  remove  snow  and  ice  from 
it»  track.  On  that  day  the  men  so  employed 
left  Humeston  on  a  train  of  defendant,  and 
worked  westward,  arriving  at  Weldon  atmut 
midnight.  When  not  actually  engaged  in 
shoveling,  the  men  sat  in  a  caboose  attached 
to  the  ti-ain,  and  rode  therein  from  point  to 
point  where  their  services  were  required. 
At  Weldon  a  passenger  and  a  freight  train 
were  met,  and  at  about  1  o'clock  in  the  morn- 
ing of  the  4th  the  freight  train  left  Weldon, 
going  east,  followed  by  a  train  made  up  of 
two  engines,  the  caboose,  and  a  passenger, 
and  perhaps  other,  cars.  The  shovelers  rode 
in  the  caboose,  and  were  compelled  to  shovel 
the  freight  train  out  of  the  snow  once  or 
twice  before  It  reached  Le  Roy.  It  was  a  cold, 
dark  night,  and  the  snow  was  drifting.  At 
a  point  about  half  a  mfle  east  of  Le  Boy,  and 
between  3  and  4  o'clock  in  the  morning,  the 
train  on  which  plaintiff  rode  was  stopped  at 
a  bridge  in  such  a  manner  that  the  front  end 
of  the  caboose  stood  on  the  bridge,  20  feet  or 
more  above  the  level  of  the  ground  below. 
A  water-closet  Was  located  in  the  north-east 
corner  of  the  caboose,  and  was  partially  filled 
with  shovels  and  picks,  so  that  it  could  not 
be  used  for  the  purpose  for  which  It  was  de- 
signed without  removing  them.  Just  south 
of  the  water-closet  was  the  east  door  of  the 
caboose.  The  front  of  the  engine  to  which 
the  caboose  was  attached  was  to  the  west. 
When  the  train  had  been  stopped  about  Iialf 
an  hour,  the  plaintiff,  urged  by  a  pressing 
necessity,  sought  to  use  the  water-closet,  but 
finding  that  it  was  not  in  condition  for  use, 
and  having  no  knowledge  that  the  caboose 
was  on  a  bridge,  opened  the  east  door,  and 
went  upon  the  pUitform,  for  the  purpose  of 
relieving  himself.  The  platform  was  covered 
with  ice  and  snow  to  the  depth  of  two  or 
three  inches,  and  was  slippery.  When  plain- 
tiff stepped  upon  the  platform  he  was  blinded 
for  a  moment  by  the  head-light  of  the  en- 
gine next  to  the  caboose.  He  did  not  see  the 
bridge.  His  feet  slipped,  and  he  fell  to  the 
ground  below.  The  fall  fractured  the  f em  ur 
of  his  right  teg  in  two  places,  and.re3ulted 
in  permanently  disabling  him.  Defendant 
Is  charged  with  negligence  in  stopping  the 
caboose  on  the  bridge;  in  not  notifying  its 
occupants  that  it  was  stopped  on  a  bridge; 
in  permitting  the  tools  to  he  placed  in  the 
water-closet;  and  in  allowing  ice  and  snow 
to  accumulate  on  the  east  platform.  The 
answer  is  a  general  denial. 

1.  Appellant  contends  that  defendant  Is 
liable  in  this  action,  by  reason  of  the  facts 
we  have  stated,  under  that  section  of  the 
Gode  which  reads  as  follows:  "Sec.  1807. 
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Ever;f  corporation  operating  a  nUlway  shall 
be  liable  for  all  damages  sustained  by  any 
persoDt  indodlng  employes  of  such  coi-pora- 
tlon,  in  consequence  of  the  neglect  of  agents, 
or  by  any  mlsmanHgement  of  the  engineers 
m  other  employes  of  the  corporation,  and  in 
consequencw  of  the  wlliful  wrongs,  whether 
of  commission  or  omission,  (k  such  agents, 
engineers,  or  other  employeSt  when  such 
wrongs  are  In  any  manner  ccHinected  with 
the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed,  and  no 
contract  wiitch  restricts  sncfa  liability  shall 
be  legal  or  binding."  It  has  been  repeatedly 
held  by  this  court  that  the  employes  who  are 
entitled  to  the  benefit  of  that  section  are 
ttioee  who  are  engaged  in  the  business  of 
operating  railroads.  Deppe  t.  Bailroad  Co., 
So  Iowa,  52;  Malone  v.  Railway  Co.»  65 
Iowa,  417,  21  W.  Rep.  756,  and  case 
therein  cited;  Luce  t.  Railway  Co.,  67  Iowa, 
75.  24  N.  W.  Rep.  600;  Smith  v.  Bailroad 
Co.,  59  Iowa.  74.  12  N.  W.  Rep.  763;  Stroble 
■V.  Railway  Co.,  70  Iowa,  569,  31  K.  W.  Rep. 

It  has  also  Ijeen  held  that  employes  who 
.are*  by  the  nature  of  their  employment,  ex- 
posed to  the  hazards  incident  to  moving 
trains,  are  within  the  statute,  even  tbougti 
they  are  not  engaged  In  operating  them. 
Pyne  T.  Railway  Co.,  54  Iowa.  225,  6  N.  W. 
Rep.  281;  Frandsen  t.  Railroad  Co..  S6 
Iowa,  372;  Pierce  y.  Railway  Co..  73  Iowa, 
142,  34  X.  W.  Rep.  783;  Nelson  v.  Railway 
Co..  73  Iowa,  576.  35  N.  W.  Rep.  611.  In 
Foley  T.  Railway  Co.,  21  N.  W.  Rep.  124,  it 
was  held  that  the  wrongs  for  which  corpora- 
tions operating  railways  were  liable  under 
section  1307  include  the  neglect  of  agents, 
and  the  uilsmanagement  of  euKineers  and  oth- 
er employes.  That  construction  was  followed 
in  Malone  t.  Railway  Co..  supra,  and  may 
now  be  regarded  as  settled.  The  question 
we  are  required  to  determine  is  whether 
plaintiff  has  shown  himself  to  be  within  the 
statute.  In  the  Foley  Case  atteutlon  was 
called  to  the  fact  that,  with  the  exception  of 
the  Deppe  Case,  all  the  actions  in  which  this 
court  has  determined  that  railway  companies 
are  liable  in  this  class  of  cases  are  those 
where  the  injury  was  received  by  the  move- 
ment of  cars  or  engines  on  the  track,  but  it 
was  not  held  that  there  could  be  no  recovery 
unless  the  injury  complained  of  was  so  re- 
ceived. The  statute  authorizes  a  recovery 
by  an  employe  for  damages  sustained  in  con- 
sequence of  a  wrong  "in  any  manner  con- 
nected With  the  use  and  operation  of  any 
railway"  on  or  about  which  the  person  in- 
jured is  employed.  It  has  been  held  that  em- 
ployes who  are  injured  in  rail  way  coal-houses, 
while  hoisting  coal,  are  not  within  the  stat- 
ute. Stroble  v.  Railway  Co.,  70  Iowa.  559, 
31  N.  AV.  Rep.  63;  Luce  v.  Railway  Co.,  67 
Iowa,  75,  24  K.  W.  Rep.  600.  Also  that  an 
engine-wiper  who  received  injuries  in  the 
line  of  his  duty,  while  assisting  la  doalDg  a 


door  after  the  passage  of  an  engine,  was  not. 
Malone  v.  Railway  Co..  65  Iowa.  417,  21 
W.  Bep.  756.  Nor  is  an  employe  injured  in 
a  railway  shop,  while  assisting  others  In 
moving  a  driving  wheel,  within  the  statute. 
Potter  V.  Railway  Co..  46  Iowa.  400.  The 
same  is  true  of  persons  employed  to  load  and 
unload  cars,  who  are  not  required  to  ride  up- 
on trains.  Schroeder  v.  Railroad  Co.,  41 
Iowa.  344;  Smith  v.  Raibx)ad  Co.,  59  Iowa, 
74,  12  K.  W.  Rep.  763.  In  the  Foley  Case 
the  duties  of  the  plaintifT  required  him  to 
ride  upon  trains,  but  the  injury  of  which  be 
complained  was  not  in  anymanner  the  result 
of  or  connected  with  the  nse  and  operation 
of  a  train. .  He  was  injured  while  helping  to 
malce  repairs  on  a  car  which  was  standing  on 
the  repair  track  in  the  yards  of  the  company. 
In  this  case  plaintiffs  duties  required  him  to 
ride  on  the  train,  and  at  the  time  of  receiv- 
ing the  injury  be  was  on  the  train  in  the 
discharge  of  the  duties  of  his  employment 
The  evidence  as  to  negligence  was  snob  that 
the  jury  might  have  found  that  the  Injury 
was  the  result  of  negligence  or  mismanage- 
ment on  the  part  of  employes  of  defendant. 
The  placing  of  toots  In  the  water-closet,  the 
stopping  of  the  caboose  on  the  bridge,  the 
failure  to  notify  the  occupants  of  Ito  position, 
and  permitting  Ice  and  snow  to  accumulate 
on  the  platform  were  matters,  connected  with 
the  use  and  operation  of  the  train,  and  hence 
of  the  railway.  We  do  not  think  the  fact 
that  the  train  was  not  in  motion  when  plain- 
tiff was  Injured  ought  to  defeat  his  recovery. 
He  would  not  have  been  hurt  had  be  not  been 
on  the  train  in  the  discharge  of  bis  duties. 
The  servicefl  of  himself  and  others  were  re* 
quired,  in  order  that  the  train  might  be 
moved,  and  when  the  track  was  cleared  of 
obstructions  he  was  obliged  to  ride  on  the 
train.  We  think  he  was  within  the  statute. 
We  do  not  think  our  conclusion  is  in  conflict 
with  any  question  determined  in  any  of  the 
cases  to  which  our  attention  has  been  called, 
while  it  finds  support  In  Deppe  v.  Railroad 
Co..  86  Iowa,  52;  Schroeder  v.  Railroad  Co.. 
47IowH,  375;  and  Smith  v.  Railroad  Co.,  59 
Iowa.  74.  12  N.  W.  Rep.  763.  Much  that 
was  said  in  Pyne  v.  Railway  Co.,  supra,  Is 
in  harmony  with  the  views  we  now  express. 
In  that  case  it  was  said  that  the  proper  test 
in  determining  the  question  is,  "does  the 
duty  of  the  employe  require  him  to  perform 
service  which  exposes  him  to  bazHrd  peculiar 
to  the  business  or  using  and  operating  a  rail- 
road?" In  this  case  plaintiff  was  performing 
service  for  the  defendant  when  he  was  in  tbe 
caboose  to  be  conveyed  to  the  next  obstruc- 
tion, as  well  as  when  he  was  actually  mgagei 
in  shoveling  ice  and  snow. 

2.  The  conclusion  we  have  reached  renders 
a  decision  of  other  questions  discussed  by 
counsel  unnecessary.  For  tbe  error  of  the 
court  in  withdrawing  the  case  from  the  jury 
its  judgment  is  reversed. 
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(/Supreme  Court  of  loioa.  Oct.  23, 1889.) 
TmAjniraAKT  Cafaoitt. 
In  a  proceeding  for  the  probata  of  s  wlU,  it 
appeared  tbat  testator,  who  was  67  vears  old,  poa- 
■eseed  property  amounting  to  S3,000;  that  he  nad 
always  oera  on  friendly  temu  with  his  relatiooa, 
and,  about  a  year  before  hla  death,  bad  said  be  ia- 
tended  to  leave  his  property  to  them ;  that  bis  phy- 
sician called  to  see  him  about  9  o'clock  at  night, 
and  told  him  he  oonld  live  but  a  few  hours;  Uiat 
he  thereupon  made  the  will  in  quealioa,  leaving 
legacies  to  the  amount  of  11,500  to  his  relatives, 
and  the  balance  to  the  bod  of  a  friend,  in  whose 
house  lie  was  living;  that  he  was  raflenng  from 
exhausting  diseases,  one  of  which  tended  to  pro- 
duce coma;  tiut  hi^  an  hour  after  the  will  was 
made  the  priest  came  to  admioigter  sacraments, 
and  found  bim  in  a  stupor,  from  which  It  was  dif- 
flonlttoanmHtalm;  tnatne  beoame  uoconsolous 
before  the  sacraments  were  finished,  and  died  the 
next  afternoon.  Held,  tbat  the  question  whether 
the  testator  was  of  sound  mind  wnen  the  will  was 
made  should  have  been  submitted  to  the  jury. 

Appeal  from  district  court,  Dubuque  coun- 
ty; C.  F.  CovoH.  Judge.  • 

This  is  a  proceeding  1^  Mlchitel  Doggan 
for  the  probate  of  an  hutrDmeat  in  writing 
allied  to  be  the  will  of  James  McBreen,  de- 
ceased. After  the  parties  to  the  proceeding 
bad  rested  tbelr  case,  the  oourt  instructed 
the  jarytoretttrn  averdlctfor  the  proponent. 
A  Tradlct  was  returned  in  accordantte  with 
the  instructions,  and  the  instrament  was  ad- 
mltted  to  probate  as  the  will  of  decedent. 
The  oontestanta  appeal. 

lloCme^  (ft  O'DonneUt  fsr  appdlants. 
Jas,  C.  LonguavUlt  and  /.  S,  BAielda,  for 
a^tilee. 

BoBimoN,  J.  James  MoBreen ,  a  wMo wer. 
died  at  the  age  of  67  years,  possessed  of  an 
estate  of  the  ralae  of  between  87,000  and 
•8,000.  The  day  b^re  his  death  he  exe- 
cuted the  InstrDmoit  in  controversy.  That 
pmrtion  of  It  which  we  need  to  consider  is  as 
follows:  «  «  •  *  I  give  and  bequeath  as 
follows:  (1)  To  Mn.  KUen  Peters,  of  Penn- 
sylvania* uesam  of  three  hundred  dollars. 
(2)  To  Bridget  Devlin,  the  sum  of  two  hun- 
dred doUars;  residenoe,  Steubenville.  Ohio. 
(8)  To  the  heirs  of  Andrew  McBreen.  fifty 
dollars  each.  (4)  To  my  brother  Peter  Uo* 
Breen,  two  hundred  and  fifty  dollan.  (S) 
To  my  sister  Bridget  Carroll's  children,  fifty 
dollars  each.  (6)  To  Sarah  McCaffrey,  my 
adopted  daughter,  the  sum  of  fifty  dollars. 
(7)  To  Mrs.  L.  Daggan,  my  friend,  the  sum 
of  two  hundred  d(dlu8.  The  residue  of  my 
property  after  all  the  above  sums  are  p^d  Z 
give  and  bequeath  to  my  friend  Michael  Dug- 
gan.tohaveandtoholdforever.  Andlhereby 
appoint  Michael  Duggan  as  my  sole  Rxecutor 
of  this,  my  last  will  and  testament,  witliout 
bonds,  or  any  recourse  to  the  courts  what* 
ever,  or  security  to  any  one."  Decedent  had 
made  his  home  with  L.  Duggan  for  about 
four  years  prior  to  bis  death.  Mrs.  L.  Dug- 
gan was  the  wife,  and  Michael  Duggan  was 
the  SOD,  of  L.  Duggan.  Andrew  McBreen 
was  a  brother,  and  Mrs.  Peters  and  Mrs.  Dev- 
Utt  were  aiatera,  of  decedent*  He  had  also 


had  a  sister  named  Anna  Carroll,  but  none 
named  Bridget.  Tbeamountof  the  bequests 
named  In  the  instrument  In  queetiou,  exclu- 
sive of  that  specified  for  proponent,  seems  toi 
have  been  about  •1,500.  There  were  two 
trials  in  ttie  court  below.  On  the  first  trial 
the  jury  returned  a  verdict  in  fovor  of  con- 
testants; but  that  verdict  was  set  aside  on 
tlie  application  of  proponent,  and  a  new  trial 
granted. 

1.  It  is  contended  by  appellants  that  some 
of  the  evidence  showed  that  decedent  was  not 
of  sound  mind,  and  did  nut  possess  testa^ 
mentary  capacity,  when  the  instrument  in 
question  was  executed,  and  that  it  was  their 
right  to  have  the  jury  decide  that  question. 
It  appears  that,  at  the  time  the  instrument 
was  executed,  decedent  was  suffering  from  a 
complication  of  diseases,  among  which  was  a 
kind  of  diabetes,  which  was  the  chief  cause 
of  his  death,  but  it  was  aggravated  by  a^f- 
ula  and  gravel.  These  diseases  tended  to 
exhaust  bis  system,  and  the  diabeteg,  in  its 
last  stages,  to  produce  ouma.  On  the  day  pre- 
ceding bis  death,  bis  physician,  Dr.  Lambert, 
was  called  to  treat  bim.  It  was  8  or  9 o'clock 
in  the  evening  when  the  doctor  readied  the 
house,  and  some  time  after  that  before  he 
visited  the  room  of  McBreen.  After  making 
an  examination,  the  doctor  informed  his  pa- 
tient that  lie  was  a  very  sick  man.  and  ad- 
vised him  to  arrange  bis  business  affairs  as 
soon  as  he  could.  McBreen  said  he  had  not 
attended  to  them,  but  would.  The  doctor 
thinks  he  told  him  he  could  not  live  longer 
than  nnttl  sunrise  of  the  next  morning.  It 
does  not  appear  that  McBreen  had  known  the 
fatal  natureof  his  Illness  until  that  time.  It 
was  a  stormy,  bad  night,  and.  no  other  per- 
son bting  availably-.  Dr.  Lambert  drew  the 
instrument  in  suit,  and  it  was  exeonted  and 
witiwssed  as  the  will  of  McBreen.  The  time 
when  that  was  done  is  not  definitely  fixed, 
but  it  may  have  been  as  late  as  10  o*cIo^. 
At  half  past  10  o'clock.  Father  Toohls,  the 
parish  priest,  was  oalled  Into  the  room,  and 
found  McBreen  breathing  heavily,  uid  in  a 
stupor,  from  which  it  required  an  effort  to 
arouse  him.  The  sacraments  of  penance, 
communion,  and  extreme  anction  were  adp 
ministered.  The  priest  is  poslUve  tbat  he 
was  conscioas  wlille  two  were  being  admin- 
istered, 'and  the  physicdan  is  <tf  the  opinion 
tbat  he  was  of  soun'l  mind  when  the  writing 
was  exeeuted,  and  it  may  be  that  a  prepon- 
derance of  the  evidence  was  to  that  ^eet. 
We  are  of  the  opinion,  however,  that  there 
was  some  evidence  to  the  contrary.  Mo- 
Breen died  at  2  o'clock  In  the  afternoon  of 
the  next  day.  When  ttie  physician  arrived, 
he  was  sufEering  much  pain.  His  brother 
arrived  at  midnight,  bat  he  spoke  no  more  in 
bis  presence,  and  it  is  not  shown  that  faa  was 
conscious  after  the  second  sacrament  was  ad- 
ministered. Some  of  the  expert  testimony 
tended  to  show  that  the  mental  powera  it 
McBreen  must  have  been  .weakened  and 
greatly  impaired  when  the  writing  was  ex»> 
cated.  He  failed  to  give  the  name  of  (me 
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Bister  correctly.  He  had  entertained  only 
friendly  feelings  for  his  relatives,  and  often 
visited  them.  Within  about  a  year  before  he 
died*  he  had  expressed  an  intention  to  leave 
all  bis  property  to  them,  and  no  reason  for 
any  change  of  purpose  is  shown.  He  had 
made  his  home  with  the  Duggans  for  several 
years,  bnt  bad  paid  for  his  board,  and  for 
services  rendered  him.  When  he  was  In- 
formed of  bis  approacbing  death,  and  advised 
to  arrange  bis  affairs  in  preparation  for  it, 
be  doee  not  appear  to  have  bad  any  definite 
plan  for  the  distribution  of  his  property. 
While  the  writing  was  being  prepared,  he 
asked  Mrs.  Duggan  if  she  would  not  accept 
bis  property,  but  she  refused,  and  the  pro- 
vision in  regard  to  her  son  was  then  drawn. 
It  does  not  appear  that  there  was  any  par- 
ticular reason  for  that  provision.  It  Is  not 
shown  that  McBreen  bad  any  special  regard 
for  the  son,  nor  that  their  relations  had  been 
intimate.  None  of  these  facts,  considered 
alone,  would  establish  testamentary  incapaci- 
ty, and  all  of  Ihem,  taken  together,  may  not; 
bat  we  think  their  weight  should  have  been 
submitted  to  the  Jury  for  determination. 

2.  It  is  claimed  that  the  writing  in  ques- 
tion was  the  result  of.  undue  influence.  In 
view  of  the  conclusion  already  stated,  we 
need  not  review  the  evidence  on  that  point. 
It  is  only  necessary  to  say  that  the  record 
submitted  to  us  does  not  show  evidence  which 
would  Justify  a  verdict  for  contestants  on 
that  ground.  Other  questions  discussed  by 
counsel  are  not  likely  to  arise  on  another 
trial,  and  will  not  be  determined.  Beversed. 


StATB  t».  FOBSYTHK. 

(Suprenw  COiMt  of  lawu  Oct  S9, 1889.) 

Imnnmnns  vob  Pboovoino  Abobtioit. 
Under  Acts  Slat  Gen.  ABsam.  Iowa,  o.  177, 
1 1,  providing  for  the  paaistameDt  of  persons  giving 
awaj,  or  bavlng  la  possession  with  intent  to  give 
away,  instruments  designed  or  Intended  for  pro- 
ouring  an  abortion,  evidence  showing  that  the  de- 
fendant gave  to  a  pregnant  woman,  with  Intent 
that  she  should  use  it  tor  producing  an  abortion, 
an  English  catheter,  is  iasufflole&t  to  sustain  an  la- 
dlotmen^  where  it  appears  that  such  instroment, 
though  often  used  for  that  porpose,  was  designed 
and  nuraufaotDied  for  a  dUnrent  paipose. 

Appeal  from  district  court,  Benton  eounlr; 
L.  G.  KiNNB,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  furnishing  to  a  pregnant  woman  a  certain 
article  or  thing  designed  and  intended  for 
procuring  an  abortion.   He  appeals. 

/.  D.  Niehoigt  for  appellwit.  A*  J,  Saker, 
Atty.  Qen.,  for  the  State. 

BoTHBOOK.  J.  -1.  The  charging  part  of 
the  indictment  is  as  follows:  "That  Frank 
Forsythe.  at  and  within  said  county,  on  or 
about  the  1st  day  of  November,  A.  D.  1887, 
did  give  and  furnish  to  one  Cora  Rowan,  be- 
ing thm  and  there  pregnant  with  child,  a 
certain  article  or  thing  designed  or  intended 
for  procuring  an  abortion,  to-wit.  a  tubular 
instrument  with  a  small  wire  inserted  in  It, 


commonly  called  a  *  catheter,*  and  did  rep- 
resent to  said  Cora  Howan  that  said  instru- 
ment would  produce  an  abortion,  and  was 
designed  and  intended  for  such  purpose." 
There  was  evidence  in  the  case  to  the  effect 
that  Cora  Buwan  was  unmarried  and  preg- 
nant, and  that  the  defendant  was  the  father 
of  her  unborn  child.  That  the  defendant 
was  not  a  druggist,  but  was  engaged  In  driv- 
ing a  street  sprinkler,  and  that  when  the  wo- 
man became  pregnant  she  made  the  fact 
known  to  the  defendant,  and  he  gave  her  an 
English  catheter,  and  stated  to  her  that  she 
could  produce  an  aix>rtion  by  using  it,  and 
gave  her  directions  as  to  its  use.  It  was  not 
used,  and  the  ^oman  was  afterwards  deliv- 
ered of  a  living  child.  The  indictment  was 
found  under  section  I  of  chapter  177  of  the 
Acts  of  the  2lBt  Oeneral  Assembly,  which  is 
as  follows:  "  Whoever  sells,  or  offers  for  sale, 
or  gives  away,  or  has  in  his  possession  with 
intei^  to  sell,  loan,  or  give  away,  any  obscene, 
lewd,  indecent,  or  lascivious  book,  pamphlet, 
paper,  drawing,  lithograph,  engraving,  pict- 
ure, photograph,  model,  cast,  or  any  instru- 
ment or  article  of  indecent  or  immoral  use, 
or  any  medicine,  article,  or  thing  designed  or 
Intended  for  procuring  al>ortion  or  prevent* 
ing  conception,  or  advertises  the  same  for 
sale,  or  writes  or  prints  any  letters,  dreulan, 
hand-bill,  card,  book,  pamphlet,  advertise- 
ment, or  notice  of  any  kind,  giving  informa- 
tion, directly orindirectly,  when,  where,  how, 
or  by  what  means  any  of  the  articles  or  things 
hereinbefore  mentioned  can  be  purchased  or 
otherwise  obtained  or  made,  on  conviction 
thereof  shall  be  punished  by  a  fine  of  not 
more  than  one  thousand  dollars,  nor  less 
than  fifty  dollars,  or  by  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  both 
such  flne  and  imprisonment,  at  the  discretion 
of  the  court."  The  evidence  shows  that  the 
instrument  furnished  to  the  woman  was  a 
common  English  catheter,  and  that  it  was 
manufactured,  designed,  and  intended  for 
the  purpose  of  drawing  water  from  the  male 
bladder. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  direct  a  verdict  of  not 
guilty,  upon  the  ground  that,  under  the  un- 
disputed evidence,  no  crime  was  committed. 
It  will  be  observed  from  reading  the  section 
of  the  statute  above  cited  that  its  object  and 
aim  Is  in  part  to  punish  the  selling  or  giving 
away  of  any  article  or  thing  designed  or  In- 
tended fiv  procuring  abortion.  It  is  also 
made  a  crime  to  advertise  such  articles  fur 
sale.  It  is  not  pretended  Uiat,  if  the  defend- 
ant had  advertised  English  catheters  for  sale, 
he  would  have  been  guilty  of  any  (»rime. 
They  are  not  "designed  and  Uitended"  for 
procuring  abortion  upon  pregnant  females. 
The  crime  denounced  by  the  statute  is  the 
selling  or  giving  away  of  any  article  or  in- 
strament  which  Is  manafactured,  designed, 
or  intended  for  the  unlawful  purpose.  The 
evidence  shows  that  an  English  catheter  Is 
not  that  dncription  of  instrument.  It  is  de- 
signed and  intended  for  a  lawful  purpose, 
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HQd  may  be  Bold  the  same  as  any  other  articles 
of  commerce.  That  the  statute  was  not  in- 
tended to  apply  to  instraroents  of  this  char- 
acter apprars  to  us  to  be  apparent  from  otlier 
provisions  of  the  act.  By  section  5  it  Is  pro- 
vided that  a  search-warrant  may  issue,  and 
such  articles  may  be  seized  and  destroyed. 
It  would  IM  a  most  remarl{:abie  proceeding  to 
search  premises,  seize  and  confiscate  JBngliBh 
catheters,  because  some  ignoramus  at  some 
time  conceived  the  idea  ttiat  by  their  use  an 
abortion  coald  be  produced.  Upon  the  same 
ground,  lead  pencils,  iialtting  needles,  or  any 
other  instruments  which  might  be  used  to 
enter  the  womb  would  be  contraband,  and 
liable  to  be  seized  and  destroyed.  The  object 
of  the  statute  appears  to  be  to  prevent  the 
selling  or  giving  away  of  articles  or  instru- 
ments which  are  manufactured  and  intended 
as  efficient  aids  to  accomplish  the  crime  of 
abortion.  It  is  true,  there  is  evidence  iu  the 
case  to  the  effect  that  the  defendant  told  the 
woman  that  the  use  of  the  instrument  would 
produce  an  abortion;  but  he  might  have  made 
the  same  stat«ment  of  many  other  legitimate 
articles  of  commerce.  It  is  correct  also,  that 
there  was  testimony  In  the  case  to  the  effect 
that  the  instrument  In  question  is  frequently 
obtained  and  used  for  the  purpose  of  procur- 
ing abortion,  generally  without  success.  The 
same  may  be  said  of  other  instruments  which 
may  be  inserted  in  the  womb.  But  we  think 
the  test  is,  was  the  Instrument  such  as  is 
designed  by  the  manufacturer  for  the  unlaw- 
ful purpose?  In  our  opinion,  the  evidence 
showed  that  the  defendant  was  not  guilty  of 
tiie  crime  charged,  and  the  motion  should 
have  been  sustained.  Keveised. 


UimRAY  V.  BORIBNKB. 
(Supreme  Court  of  WUwngin.   Oct.  IS^  1889.) 

Dams — Flowasb — Limitatioit  or  Actions. 

1.  In  an  action  for  damages  for  the  alleged 
flowage  of  land  by  defeodaat's  dam,  an  answer  al- 
leging that  neither  defendant's  dam,  nor  the  water 
therrai,  DOT  the  i>ond  thereof,  has  been  changed  In 
height  within  the  last  10  year^  la  not  a  good  plea 
of  the  statute  of  limitation,  as  It  does  not  allege  an 
easement  or  use  on  the  land  of  another. 

S.  Where,  however,  evidence  is  admitted, 
wltbont  objection,  and  the  jury  Instruoted  on  that 
point,  snch  answer  will  he  treated  on  ^weal  as  If 
amended  under  Rev.  Bt  Wis.  i  2880,  which  pro- 
vides that  the  court  may,  in  furtherance  of  jus- 
tice, before  or  after  Judgment,  amend  any  plead- 
ing. '*when  the  amendment  dooa  not  change,  sub- 
stantially, the  claim  or  defense^  byoonforming  the 
pleading  or  orooeeding  to  the  facta  proved. " 
^  3.  A  flnmng  by  the  jury  that  defendant's  dam 
^  and  pond  have  men  muntuned  at  theaameheight 
for  a  period  longer  than  that  of  the  statute  of  lim- 
itation la  not  conclusive  of  the  Issue  of  how  long 
the  defendant  bad  coatinuouaty  flowed  plaintllTa 
lud,  and  not  inconsleteat  with  a  negative  finding 
to  the  question  whether  plaintifl'slandB,  or  any 
part  thereof,  were  oonUnnonsly  flowed  or  other- 
wise injured  during  such  period. 

4.  Although  such  queation  to  the  Jury  did  not 
include  the  quallfiostlon,  "except  when  prevented 
by  casualty, leakage,  evaporation,  and  use  of  the 
water  for  the  mill,  yet,  as  the  court  fully  charged 
tlie  Jury  to  consider  such  exoeptiooa,  and  explained 
that  they  would  not  break  the  continuity,  and,  on 
a  similar  queatlon,  told  them  to  except  "neat  and 
vouaualfresbeta,**  it  will  he  presumed  tbatiaan- 


Bwering  sndh  qneetloa  the  Jury  eonsideiwdsuch  ex- 
ceptions. 

6.  Testimony  as  to  the  height  of  the  water  be- 
fore the  present  dam  was  built,  the  effect  upon 
other  contiguous  lauds,  and  the  record  title  show- 
ing the  lawful  height  of  the  dam,  la  relevant  to 
the  issue. 

Appeal  from  circuit  court,  Green  Lake 

county. 

Action  for  damages  by  Tbeophilua  Murray 
against  James  K.  Scribner  for  damages  for 
the  alleged  flowage  of  plaintiff's  land  by  de- 
fendant's millHiam.  Bev.  St.  Wis.  §  2830, 
provides  that  the  court  may,  io  furtherance 
of  justice,  before  or  after  judgment,  amend 
any  pleading,  "when  the  amendment  does 
not  change,  substantially,  the  claim  or  de- 
fense, by  conforming  the  pleading  or  proceed- 
ing to  the  facts  proved."  Verdict  for  plain- 
tiff, and  from  judgment  thereon  defendant  ap- 
peals. 

Charia  E.  Shepard,  for  appellant.  Q^orge 
P.  Knowlea,  for  respondent, 

Obton,  J.  Thia  is  an  action  under  the 
statute,  or  mill-dam  act,  to  recover  the  dam- 
ages to  the  plaintiff's  lands  caused  by  the 
mili-dam  of  the  defendant,  located  across  the 
west  branch  of  the  Fond  du  Lac  river,  below 
said  lands.  The  complaint  is  in  the  ordinary 
form.  The  answer  tirst  denies  the  title  of 
the  plidntiff  to  the  lands  In  question,  and  that 
the  same  have  been  flowed  or  injured  bj 
meansof  said  dam.  The  answer  and  amend- 
ed answer  then  set  up,  substantially,  that  nei- 
ther the  dam,  nor  the  water  therein,  nor  the 
pond  thereof,  has  been  changed  In  height  or 
levd  within  the  last  10  years  preceding  the 
commencement  ot  the  suit,  and  that  they 
have  been  kept  and  maintained  at  the  same 
height,  continuously,  during  said  10  years. 
This  last  part  of  the  answer  raises  the  Ont 
question,  and  the  one  on  which  binge  other 
Important  qnestiona  In  the  ease; 

The  contention  of  the  learned  connsd  of 
the  respondent  Is  that  this  part  of  the  answer 
does  not  set  np  the  statute  of  limitations  of 
10  yearsi  and  the  learned  counsel  o<  the  ap- 
pellant contends  that  It  is  a  aoffloleot  plead- 
ing of  the  statute  of  limitati<nu,  at  of 
scription,  or  advene  possession,  or  user,  or 
whatevw  it  may  be  called,  of  10  years,  and, 
if  proved,  wou^  defeat  the  action.  It  is  quite 
immaterial  whether  this  defense,  or  pretend- 
ed defense,  is  called  ''limitation,'*  "preacrlp- 
tixm'*  or  "adverse  user."  These  terms  may 
be  used  interchangeHbly,  for  they  mean  sub- 
stantially the  same  thing,  when  applied  to  an 
easement  of  water  in  the  land. of  another. 
Prescription  propwJy  applies  only  to  tnoor^ 
poreal  hereditaments,  and  Is  of  the  same 
length  of  time  as  limitatloo  by  statute,  and 
adverse  user  Is  the  same.  It  Is  not  worth 
wlille  to  spend  any  time  on  distinctions  that 
do  not  exist.  The  statute  of  limlt^ons  to: 
"An  action  for  the  reuovery  of  damages  for 
flowing  lands,  when  such  lands  have  been 
flowed  by  reason  of  the  construction  or  main- 
tenance of  any  mill-dam,"  must  be  com- 
menced within  10  years.  Section  4221,  Ber. 
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St.  Whether  the  ena  of  this  period  of  lim- 
ttstion  will  confer  a  rightOD  the  adverse  par- 
ty the  same  as  prescrlptioii  is  also  immaterial. 
One  indispensable  element  mast  exist  in  both. 
The  easement  or  use  must  be  of  the  land  of 
another  or  adverse  party.  The  owner  cannot 
acquire  such  right  or  protection  In  or  over 
his  own  land.  In  this  case  the  defendant 
seeks  to  acquire  the  right  to  flow  or  injure, 
byliis  mill-dam,  the  land  of  the  plaintiff,  or 
to  defeat  his  recovery.  The  answer  would 
set  up  prescription,  or  the  statute  of  limita- 
tions, by  averring  that  his  own  dam  or  pond 
on  his  own  land  had  t>een  kept,  maintained, 
or  enjoyed  by  him  precisely  in  the  same  way 
for  10  years  before  the  commencement  of  the 
action.  This  does  not  relate  in  any  way  to 
the  land  of  the  plaintiff,  or  that  part  of  it  so 
flowed  and  injured.  The  defendant  has  kept 
his  dam  at  the  same  height,  and  head,  and 
capacity  to  hold  the  water,  for  10  years.  Does 
that  give  him  his  right  to  his  dam  or  water- 
power?  By  no  means.  I^e  had  that  right 
before.  Irrespective  of  the  flowage  of  the 
plaintiff's  innd.  Prescription,  or  the  statute 
of  limitation,  in  such  a  case,  lies  upon  the 
actual  flowage  or  use  of  the  plaintiff*8  land, 
and  not  upon  the  defendant's  dam  or  pond ; 
but»  when  he  commences  to  flow  the  land 
of  the  plaintiff  by  means  of  his  dam,  be 
has  Invaded  a  right  that  he  may  acquire  by 

Srescriptlon,  or  defeat  by  limlttUion  of  a  suf- 
dent  length  of  time.  The  question  to  not 
how  long  the  dam  or  pond  has  been  kept, 
maintained,  or  enjoyed,  but  how  long  he  has 
flowed  the  land  of  the  plaintiff  by  means  of 
his  dam  or  pond.  Oonoeroing  this  only  ma- 
terial question,  the  answer  is  entirely  silent, 
and  it  therefore  sets  up  no  defense  to  the  ac- 
tion by  the  statute  of  limitation  or  by  pre- 
sorlption.  Bat  we  do  not  think  that  the  de- 
fendant has  therefore  lost  the  beneflt  of  that 
defense,  as  contended  by  the  learned  counsel 
ot  the  respondent.  There  was  considerable 
testimony  in  the  case  that  had  a  direct  bear- 
ing upon  that  question,  and  which  was  re- 
ceived without  objection,  and  the  oourt  pre- 
sented the  question  to  the  Jury  as  a  part  of 
their  special  verdict,  and  instructed  the  jury 
thereon,  and  the  jury  answered  snch  ques- 
Uon.  The  answer  to  the  complaint  should 
therefore  stand  as  amended*  in  that  respect, 
"l^conforming  it  to  the  facts  proved."  Sec- 
tion 2830,  Bev.  St.  The  facts  set  up  in  the 
answer,  of  the  length  of  time  tlie  dam  and 
pond  had  been  maintained  at  the  same  height 
and  hei^t  may  be  evidence  having  a  bearing 
on  the  question  of  how  long  the  lands  ^  the 
plaintiff  had  been  flowed  thereby,  although 
in  themselves  they  constituted  no  defense; 
and  the  same  facts  in  the  testlmquy,  and  in 
the  findings  of  the  jury,  may  have  the  same 
bearing  upon  the  question,  but  ttieyare  by 
no  means  conclusive  of  it.  These  observa- 
tions seemed  to  be  necessary  in  explanation 
of  the  special  findings  of  the  jury,  and  before 
oonsidering  the  exceptions  of  the  appellant 
relating  to  the  same  question. 
The  questions  propounded  to  the  jury  in 


this  case,  and  often  In  other  cases,  are  two* 
fold.  Some  of  them  relate  to  Isolated  facts 
proved,  which  have  a  bearing  upon  the  is- 
sues merely,  and  others  relate  to  issuable 
facts,  or  snch  as  are  conclusive  of  the  issue. 
In  the  former  class  fall  the  tenth,  eleventh, 
twelfth,  and  several  other  findings  of  the 
jury.  They  are  substantially,  and  without 
any  material  difference,  that  the  defendant's 
dnm,  and  the  pond  by  means  of  the  dam, 
have  been  kept  and  maintained  at  the  same 
height  for  a  period  longer  than  that  of  the 
statute  of  limitation.  Those  are  facts  found 
by  the  jury,  which  relate  to  and  have  a  bear- 
ing upon  the  material  issue  of  how  long  the 
defendant  had  continuously  flowed  the  land 
of  the  plaintiff,  if  at  alt,  by  means  of  his 
dam,  but  they  ar&not  conclusive  of  that  is- 
sne.  The  learned  counsel  of  the  appellant 
contends  that  they  are  conclusive  of  it,  and 
are  therefore  inconsistent  with  or  contra- 
dictory to  the  answer  of  the  jury  to  the 
twenty-ninth  queetion,  viz.:  "Were  the 
lands  of  the  plaintiff,  or  any  part  thereof, 
continuously  flowed  or  otherwise  injured  for 
a  period  of  ten  years  next  prior  to  this  action 
by  reason  of  the  mill-dam  in  question?"  In 
the  above  view,  these  findings  are  consist- 
ent, and  may  well  stand  together.  The  jury 
answered  **Tes"  to  the  former  questions, 
and  "Ko**  to  the  last  question.  In  other 
words,  those  facts  in  respect  to  the  dam  and 
pond  were  proved;  and  yet  the  lands  had  not 
been  flowed  10  years  by  means  of  the  dam 
and  pond,  but.  according  to  the  answer  to 
the  second  question,  the  lands  had  been 
flowed  by  that  means  within  10  years,  or 
since  July  1.  1879.  This  question  is  hut  a 
repetition  of  the  same  one  in  Smith  v.  Buss, 
17  Wis.  227,  and  Sabine  v.  Johnson,  85  Wis. 
185,  and  other  cases  in  this  oourt,  and  hss 
been  lung  settled. 

We  have  seen  that  there  is  no  inconslst* 
ency  in  the  fact  that  the  dam  and  pond  had 
been  maintained  of  the  same  height  for  over 
10  yeiurs  before  the  action,  and  the  fact  that 
the  lands  of  the  phiintiff  had  not  been  flowed 
for  that  period ;  but,  to  place  the  question  be- 
yond all  doubt  or  cavil,  the  findings  of  the 
jury  explain  themselves  by  the  fact  that  the 
methods  and  machinery  by  which  thedefend- 
ants  made  use  of  the  water  may  have  been 
changed  so  as  to  cause  Uie  flow^e.  But 
that  is  not  all.  The  court  Instructed  the 
jury,  on  these  questions,  that  tb^  might 
take  into  consideration  the  fact  that  the 
stream  above  the  dam  and  lielow  the  lands 
bad  been  gradually  filling  up  with  dirt  and 
v^etation  caused  by  the  dam,  and  which 
would  not  have  existed  without  it.  There- 
fore, althQugh  the  dam  and  pond  had  not 
been  raised  in  height,  they  caused  these  grad- 
ual accumulations  and  obstructions  in  the 
stream,  wliich  in  time,  and  within  the  last 
10  years,  caused  the  waters  of  the  pond  to  set 
b&tk  on  the  lands  of  the  plaintiff. 

This  really  disposes  of  the  material  ques- 
tions in  the  case.  The  findings  ot  the  jury 
are  troublesome  and  confusing,  to  si^  the 
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least.  The  qaestlons  to  Um  juzy  aboald  have 
emlvaced  only  the  plain,  distinct,  snd  mate- 
rial Issuable  facts.  The  findings  in  relation 
to  the  height  of  the  dam  or  pond  are  immate- 
rial, and  should  have  been  disposed  of  on  de- 
murrer. 

The  learned  counsel  of  the  appellant  con- 
tends, further,  thai  the  twenty-ninth  ques- 
tion, as  to  the  time  the  lands  had  been 
flowed,  should  have  had  the  following  quali- 
fleation:  "Except  when  prevented  by  casu- 
alty, leakage,  evaporation,  and  use  of  the 
water  for  the  mill.**  The  court  very  clearly 
and  fully  charged  the  Jury  to  consider  these 
exceptlonfl  in  answering  said  question,  and 
explained  that  they  would  not  brenk  the  con- 
tinuity of  the  time.  It  was  a  question  of 
law  for  the  court  In  the  same  way  the  sec- 
01^  question  was  explained,  and  the  Jury 
were  charged  Uiat  they  must  except  "great 
and  unusual  freshets."  The  controverted 
qneetton  of  fact  was  submitted,  and  the  evi- 
dence and  exceptions  to  be  considered  by  the 
Jury  In  answenng  It  were  explained.  Tbnt 
was  sofflcient.  Pratt  v.  Peck.  65  Wis.  463, 
27  X.  W.  Bep.  180.  We  must  presume  that 
the  jury  considered  these  exceptions,  in  an- 
swering the  twenty-ninth  question,  accord- 
ing to  the  instructions  of  the  court.  The 
material  questions  and  answers  which  con- 
stitute special  verdict  appear  to  be  sus- 
tained by  the  evidence,  and  warranted  the 
judgment.  As  in  moat  cases  of  this  sort, 
the  evidence  was  conQicting,  and  the  issues 
are  peeuliurly  within  tlie  province  of  the 
Jury,  and  their  verdict  upon  the  facts  ought 
not  to  be  disturbed,  unless  it  is  againsta  clear 
preponderance  of  the  evidence.  The  charge 
of  the  court  was  very  clear,  full,  and  ex- 
pliuit,  and  we  think  substantially  correct,  and 
not  liable  to  the  exceptions  taken.  The  tes- 
timony in  relation  to  the  hejght  of  the  water 
in  the  stream  before  the  present  dam  was 
built,  the  eftect  upon  other  lands  in  the  vi- 
cinity, and  the  record  title  showing  the  law- 
ful height  of  the  dam,  objected  to  by  the  ap- 
pellant's counsel  and  admitted,  had  a  bear- 
ing upon  the  questions  at  issue.  A  very  wide 
range  of  examination  and  inquiry  is  neces- 
sary in  such  a  caite,  depending  upon  so  many 
facts  and  circumstances  of  personal  observa- 
tion, history,  situation,  and  measurement. 
We  do  not  think  that  any  of  the  material  ex- 
ceptions are  sustained.  The  Judgment  of  the 
drcttit  court  is  affirmed. 


State  m  rel,  Graxf  v.  Forest  Couhtt. 
(fiupreme  Cowt  of  WUcimain.  OeU  U,  1889.) 

OOUHTIBB— TOWKSmPS— COHSTITDTIOIUI,  LaW— 

CKBTI0IU.BI. 

1.  Const  WlB.  art.  4,  S  33,  prorldei  that  "the 
l^slatare  may  confer  upon  the  boards  of  super- 
vuorsof  the  Heveral  counties  *  *  *.  such  pow- 
ers, of  a  local,  legrlslatlTe,  and  adminlBtrative  ohar- 
aoter,  as  they  shall  from  time  to  time  prescribe. " 
Bev.  St.  SS  471,  delegated  to  (be  countr  boards 
of  the  several  oountles  in  the  state  the  power  "to 
set  off,  organize,  vacate,  and  change  the  bound- 
aries of  the  towns  In  tbeir  resDeouve  counties. " 
Iaws  Wis.  1887t  a  870,  divided  Forest  county  into 


three  towns,  and  provided  that  none  of  said  towns 
shonld  "be  divided,  vacated,  or  have  the  bound- 
aries thereof  obaDjafed  \sy  the  board  of  aapervisors 
of  said  oouDlgr  until  the  gnestion  of  said  alvision, " 
etc,  **be  submitted  toe  voteof  the  legal  electors  of 
the  town  or  towns  to  be  affected  therebjr**  on  peti- 
tion of  two-flftha  of  sach  legal  voters.  Beldy  that 
such  act  was  not  unconstitutional  because  It  was  a 
discrimination  between  counties,  as  the  legislatars 
has  power  to  resume  the  authority  confomd  by 
sections  670,  071,  upon  the  county  boards. 

3.  Such  statute  was  not  In  violation  of  Const. 
Wis.  art  4,  {  28,  prohibiting  the  legislature  from 
establishing  more  than  "one  system  of  town  and 
county  government, "  which  is  required  to  "  be  as 
nearly  uniform  as  practicable,"  as  It  was  not  aa 
exercise  ot  governmental  powers,  within  the  mean- 
ing of  that  section. 

8.  Nor  was  It  the  "enacting  of  any  special  or 
private  laws  •  •  *  for  incorporating  any  town," 
within  the  prohibition  of  Const  Wis.,  amendment 
to  art.  4,  S  31,  par.  9. 

A.  Coast.  Wis.  art.  7,  %  8,  ^vea  to  circuit  courts 
tiie  power  to  Issue  certiorari  to"inferior  courts 
and  jurisdictions."  Laws  Wis.  1888,  o.  54.  pro- 
vides that  the  validity  of  any  ordinance  purporting 
to  organiie  or  set  off  any  new  towos,  or  to  change 
the  boundaries  of  any  existing  town  or  towns,  may 
be  tested  by  certtomH.  Hefo,  that  an  ordinance 
of  the  boart  of  snpervlsors  of  Forest  cou&tr,  dl^ 
viding  towns,  and  creatine  a  new  one,  being  ui  vi- 
olation of  Laws  1887,  a  iSro,  was  reviewable,  on 
certlorart,  by  the  drcnlt  court 

Appeal  from  circuit  courts  Forest  oonnty; 
Geobgb  H.  Mtebs,  Judge. 

It  appears  from  the  record  that  the  oouoty 
board  o<  supervisors  of  Forest  county,  at  an 
adjourned  meeting  thereof,  held  March  21. 
18ii9,  passed  and  ulopled  in  due  form  an  or- 
dinance altering  the  boundaries  of  two  towns, 
and  creating  a  new  town,  as  stated  In  the 
opinion  of  the  court;  that  June  14,  1889, 
said  Henry  Graef  made  an  affidavit  for  a  writ 
of  certiorari.  In  the  usual  form;  that  there- 
upon the  judge  of  tlie  circuit  court  for  said 
Foreet  county  allowed,  such  writ  in  the 
usual  form,  and  the  same  was  issued  by  the 
clerk  of  siild  court,  under  tlie  seal  thereof, 
June  17.  1889,  and  directed  to  the  county 
board  of  supervisors  of  Forest  county,  and  to 
C.  C.  Be  Long,  county  clerk  of  said  county; 
tliat  thereupon  said  county  board  of  super- 
visors, and  said  Be  Long,  as  such  county 
clerk,  made  return  to  said  writ,  under  the 
seal  of  said  county,  of  which  Uie  following  is 
a  copy,  to-wit: 

"ileturnto  Writ.  The  answer  or  return  <tf 
the  county  t)oa>'d  of  supervisors  of  Forest 
county,  and  C.  G.  Be  I^ng,  county  clerk  oi 
Forest  county,  Wisconsin,  to  the  writ  of  cer- 
tiorari hereunto  annexed,  by  virtue  of  and 
in  obedience  to  the  writ  of  certiorari  hereto 
annexed,  and  directed  to  the  county  board  of 
supervisors,  and  C.  C.  Be  Long,  county  clerk, 
by  order  of  the  county  board.  I,  C.  C.  Be 
Long,  county  clerk  of  Forest  county,  do  here- 
by certify  and  return  to  the  judge  of  the  cir- 
cuit court  of  Forest  county  that  on  the  21st 
day  of  March,  A.  B.  1889,  the  county  board 
of  supervisors  passed  an  oi'dinance  (a  true 
copy  of  said  ordinance,  and  of  all  the  procet-d- 
ings  of  the  board  in  relation  thereto,  is  hei-e- 
to  annexed)  creating  the  town  of  Cashmun, 
and  changing  the  boundaries  of  the  towns  of 
Gagen  and  Crandon,  and  that  they  caused  a 
plat  and  record  of  said  town  of  Oashman,  and 
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of  the  towns  affected  hj  said  ordinance,  to  be 
made,  (a  true  copy  of  which  is  ber^  an- 
nexedt)  apecifying  the  names  and  boundariea 
vi  said  towns,  and  that  said  plat  and  record 
is  now  on  flle  in  my  office;  that  I  caused  a 
certiBed  copy  ot  said  ordinance  to  be  pub- 
lished in  the  Forest  Republican,  March  26, 
1889,  a  newspaper  published  in  Forest  coun- 
ty;  that  I  distributed  copies  of  snld  p»per  to 
the  several  town-clerks  in  said  county,  and 
also  Qled  a  copy  of  same  in  my  office,  (a  copy 
of  such  paper  is  hereto  annexed.)  And  I 
further  certify  that  there  was  no  petition 
ever  presented  to  the  county  board,  or  filed 
in  my  office,  asking  that  the  question  of  the 
division  of  Uie  town  ot  Qagen  or  the  town  of 
Grandon»  or  either  of  them,  or  the  setting  off 
of  said  town  of  Cashman,  be  submitted  to  a 
vote  of  the  people;  that  there  was  no  certifi- 
cate or  other  evidence  presented  to  the  coud- 
tv  board,  or  filed  in  my  office,  showing  that 
tile  people  ever  voted  on  said  question,  or 
dther<rf  them ;  that  the  only  petition  in  rela- 
tion to  the  setUng  off  of  the  town  of  Three 
I^akes,  or  Cashman,  filed  in  my  office,  was 
presented  to  the  board,  June  18, 1888,  (atrue 
copy  of  which  in  attnched  hereto,)  and  that 
there  was  no  action  taken  on  said  petition, 
except  a  motion  to  lay  it  on  the  table  until  the 
annual  meeting;  and  that  there  was  no  reso- 
lution, ordinance,  or  other  action  or  proceed- 
ing of  the  county  board  that  ever  submitted, 
or  jiwrported  to  submit,  to,  any  vote  of  the 
electors  of  said  towns  of  Oagen  or  Grandon, 
or  either  of  tht>m,  or  to  any  portion  of  them, 
or  of  either  of  them,  the  question  of  the  di- 
vision, or  of  the  change  of  said  towns,  or 
either  of  them.  All  of  which  1  do  hereby 
certify  and  return,  as  within  I  am  command- 
ed. In  testimony  wh^-reof  I  have  hereunto 
set  my  hand  and  seal,  and  affixed  the  seal 
of  the  county  board  of  supervisors,  this  sec- 
ond day  of  July,  A.  D.  1889. 

"C.  C.  De  Long,  County  Qerk." 
Board  of  Supervisors.  1 
Seal.  V 
Forest  County,  Wis.  ) 
That  July  11,  18ti9,  said  matter  came  on 
to  be  heai-d  before  said  court,  and.  upon  the 
bearing  thereof,  the  said  court  made  and  en- 
tered a  judgment,  in  which  it  was  adjudged 
that  said  ordinance  was  null  and  void,  and 
thereby  vacated,  annulled,  and  set  the  same 
aside.   From  that  judgment  the  said  county 
of  Forest  brings  this  appeal. 

Egbert  Hyman,  {Pinney  A  Sanborn,  of 
tionnself)  for  appellant.  Lent  J.  BUlings  and 
SllU,  Greene  A  Merrttlt  for  respondent. 

Cabsodat,  J.,  (after  elating  the  facte  as 
above.)  Forest  county  was  created  by  chap- 
tor  436.  Laws  1885.  As  thus  created.  It  con- 
sisted of  two  towns,  therein  named,  respect- 
ively. Sand  Lake  and  Pelican.  By  chapter 
270,  Laws  1887.  the  territory  of  the  county 
WHS  divided  into  three  towns,  named  therein, 
respectively.  Pelican,  Crandon,  and  Gageii. 
Id.  §  1.  The  same  section  provided,  in  effect, 
that  none  of  the  said  towns  should  **be  di- 


vided, vacated,  or  have  the  boundaries  tbere- 
ot  changed,  by  the  board  oi  aupervisora  of 
said  county,  nntil  the  question  of  said  divis- 
ion, vacation,  or  change  of  boundaries  be  sub- 
mitted to  a  veto  ot  the  l^al  electors  ot  the 
town  ortowns  tobeaffected  thereby;  nor  un- 
less a  majority  of  such  electors  In  each  town 
shall  Toto  in  favor  ot  such  division,  vacation, 
or  change  ot  boundaries;  and  the  same  sh^ 
only  be  submitted  to  a  voto  of  the  electors  at 
an  annual  town-meeting."  The  act  required 
such  submission  upon  peUtion  of  two-fifths 
of  the  legal  voters  of  the  territory  affected. 
In  disregard  ot  this  provisimi,  the  ordinance  of 
the  county  board  in  question  was  passed  and 
adopted  by  the  supervisors  ot  the  county,  not 
at  an  annoal  meeting,  but  at  an  adjourned 
meeting  thereof,  March  21, 1889,  without  any 
such  petition,  submission,  or  voto.  That  or- 
dinance purports,  in  effect,  to  set  off  five 
townships  from  the  town  of  Ckigen,  and  to 
create  them  Into  the  town  of  Cashman ;  t9  set 
off  four  and  one-halt  townships  from  the  ttfwn 
ot  Crandon,  and  annex  them  to,  and  create 
them  into  a  part  of,  the  town  of  Qagen;  to 
set  off  halt  a  townsltip  from  Qagen,  and  an- 
nex it  to,  and  create  it  Into  a  part  ot,  the 
town  of  Crandon;  and  to  apportion  the  in- 
debtedness of  Gagen  and  Grandon  between 
Qagen,  Crnndon,  and  Cashman,  leaving  the 
town  of  Pelican  unaltered  and  as  befo*^  On 
certiorari,  the  trial  court  held  that  such  ac- 
tion of  the  board  of  supervisors,  In  the  adop- 
tion of  the  ordinance,  was  void,  hs  being  with- 
out authority  of  law,  and  In  direct  confiict 
with  the  provision  ot  chapter  270,  Laws  1887, 
quoted  above. 

The  learned  counsel  for  the  appellant,  with 
his  usual  ability,  strenuously  contends  ttiat 
such  provision  of  chapter  270,  Laws  1887,  la 
In  confiict  with  the  constitution,  and  there- 
fore void,  and  hence  furnished  no  limitation 
upon  the  powers  thus  exercised  by  the  coun- 
ty board.  The  constitution  repeatedly  recog- 
nizes the  existence  of  towns  and  counties,  and 
hence  presupposes  their  creation  and  organi- 
zation. The  fact  of  such  previous  creation 
and  organization  implies  the  previous  exist- 
ence of  a  local  government  in  each.  Such  lo< 
c-al  government  manifestly  included  the  ordi- 
nary affairs  and  business  of  such  organiza- 
tions, respectively,  and  nothing  more.  The 
framers  of  the  constitution  must  have  fore- 
seen that  from  time  to  time,  as  the  state  be- 
came older  and  communities  more  thickly 
populated,  public  convenience  might  require, 
or  the  popular  will  demand,  a  change,  not 
only  in  the  system  of  town  and  county  gov- 
ernment, bat  in  the  boundaries  of  counties 
and  towns,  and  also  tlie  creattou  and  organ- 
ization of  new  counties  and  new  towns. 
These  things  necessarily  required  an  exercise 
of  the  ICKislaltve  functions  of  the  govern- 
ment. The  constitution  vests  "the  legiskk 
tive  power"  of  the  state  "In  a  senate  and  as- 
sembly." Section  1,  art.  4.  "Cnder  this  gen- 
eral grant  or  designation  of  power,  the  stete 
legislature  were  and  are  authorized  to  exer- 
'  else  any  and  all  legislative  powers  not  dele- 
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gated  to  the  general  goTeniment.  nor  ex- 
presslyor  by  necesaaryimplication  prohibited 
by  the  national  or  state  constitution.  Sub- 
ject to  such  limitations,  the  authority  of  the 
state  I^^latare  over  towns  and  countdee — in 
enlarging  or  diminishing  tlieir  powers,  in  ex- 
tending or  restricting  their  boundaries,  in  di- 
Tidiog  or  consolidating  them — seems  to  be 
plenary.  Railway  Co.  t.  Langlade  Co.,  56 
Wis.  a21, 14  N.  W.  Bep.  844;  Railroad  Co.  t. 
Taylor  Co..  52  Wis.  86.  8  N.  W.  Bep.  833; 
Laramie  Co.  v.  Albany  Co..  92 17.  S.  308. 

While  It  may  be  said.  In  a  general  way, 
that  our  state  constltuf^is  not  a  grant,  but 
a  limitation,  of  powers,  nevertheless  it  ts 
tnie  that  the  general  powers  vested  In  each 
of  the  three  departments  of  the  state  govern- 
ment  are.  in  certain  particulars,  enlarged  and 
extended  by  specific  grants  of  power,  as  well 
as  being  specifically  limited  and  restricted  In 
certain  other  particulars.  This  Is  certainly 
true  respecting  the  powers  vested  In  the  leg- 
islative department,  whldi  is  the  one  here 
under  consideration.  Thus  the  fnimers  of 
,  tlie  constitution  foresaw  that  it  would  not 
always  be  convenient  nor  practical  for  the 
legislature  to  directly  exercise  all  "the  pow- 
ers of  a  local,  legislative,  and  administrative 
character,"  pert^ning  to  "the  several  conn- 
ties  of  the  state;"  and  hence  the  constitution 
expreasly  provides  that  "the  legislature  v(i»y 
cimter  upon  the  boards  of  snpervisorfl  of  the 
several  counties  pf  the  state  such  powers  of 
a  local,  legislative,  and  administrative  char- 
acter as  th^  shall  from  time  to  time  pre- 
scribe." Section  22.  art.  4.  Under  this  ex- 
press authority,  the  legislature  early  dele* 
gated  to  the  county  boards  of  the  several 
counties  in  the  state  certain  prescribed  gen- 
eral powers.  Section  669.  Rev.  tit  In  ad- 
dition to  the  general  powers  and  duties  of 
the  several  county  boards,  enumerated  In 
that  section,  the  legislature  also  conferred 
upon  them  certain  prescritMd  "special  pow- 
ers;** "subject, "  however,  "to  such  modifi- 
cations and  restriciions"  as  the  legislature 
should  "from  time  to  time  prescribe."  Sec- 
tions 670.  671,  Rev.  St.  The  "special  pow- 
ers" therein  enumerated,  included  the  power 
**to  set  off.  OTganize,  vacate."  and  change 
"the  boundaries  of  the  towns  in  their  re- 
spective counties,  subject  to  the  limitations" 
therein  prescribed.  Id.  "Of  course,  the  leg- 
islature enacting  that  statute  could  not  there- 
by take  away  nor  abridge  the  powers  of  sub- 
sequent legislatures  to  legislate  upon  the 
same  subject."  liailway  Go.  v.  Langlade 
Co..  56  Wis.  622,  14  K.  W  Rep.  844.  In 
fact,  they  did  nut  attempt  to  do  so.  The 
contenlloQ  is,  that  while  the  legislature  were 
expressly  authorized  to  confer  such  special 
powers  upon  every  county  in  the  state  by 
general  statutes,  yet  they  were  powerless, 
in  the  matter  of  such  delegation  of  au- 
thority, to  discriminate  between  counties  by 
withholding  from  one,  or  more,  special  pow- 
ers which  were  thus  conferred  upon  the  oth- 
ers. Hut  the  section  of  the  constitution  un- 
der ooDsideraUon  contains  no  such  restrio- 


tion.  The  language  Is  expressly  permissive: 
"Thelegislaturemayconfer  «  «  *  such 
powers"  as  are  therein  designated  "as  they 
shall  from  time  to  time  prescribe."  The 
matter  of  delegating  or  withholding  such 
powers  is  left,  by  that  section,  to  the  wis- 
dom of  the  legislature.  "This  authority  for 
conferring  such  powers  upon  county  boards 
contains  within  itself  an  express  reservation 
of  the  same  powers  to  be  exercised  from  time 
to  time  in  prescribing  other  and  dlfFerent 
laws."  Railway  Co.  v,  Langlade  Co..  56 
Wis,  622,  14  N.  W.  Rep.  844.  Hence  It  was 
held  in  that  case  that,  notwithstanding  such 
"special  powers"  conferred  upon  the  several  ■ 
counties  of  the  state  by  such  general  stat- 
utes, yet  that  it  was  competent  for  the  legis- 
lature, by  direct  action,  to  divide  a  county 
into  towns,  and  to  provide  for  their  organi- 
zation. So  It  has  been  held  that  the  legis- 
lature may.  by  such  direct  action,  divide  an 
existing  town,  and  create  out  of  It  new 
towns,  in  a  county  previously  organized, 
Oathcart  v.  Comstock,  56  Wis.  590, 14  N.  W. 
Bep.  883;  Yorty  v.  Paine.  62  Wis.  154,  22  K, 
W.  Rep.  137.  This  is  upon  the  theory  that 
the  power  of  the  legislature  in  such  matters 
being  plenary,  subject  to  the  li  mltattotis  men- 
tioned, it  is  for  them  to  determine  whether 
they  will,  In  a  given  case,  exercise  such  pow- 
er directly,  or  leave  the  county  board  to  ex- 
ercise the  same  under  the  general  delegation 
of  powers  mentioned.  In  other  words;  the 
l^lsLature  are,  so  far  as  the  section  of  the 
constitutton  quoted  is  concerned,  left  free  to 
resume,  at  pleasure,  any  or  all  of  stich  sp& 
cial  powers  previously  conferred  upon  the 
boards  of  supervisors  of  the  several  counties 
by  general  statutes  as  tliey  may  from  time  to 
time  prescribe.  Since  the  legislature  may, 
in  their  wisdom,  assume  the  exclusive  pow- 
er of  changing  the  boundaries  of  existing 
towns,  and  create  new  towns,  in  any  county 
already  organized,  it  logically  follows  that 
they  may  resume  such  power  in  part  by  lim- 
iting the  autliorlty  conferred  npon  the  coun- 
ty board  In  such  matters,  and  requiring  a 
submission  to,  and  a  majorit7  vote  of,  ths 
electors  of  the  town  or  towns  to  be  thereby 
affected,  unless  restricted  by  some  other  pn>> 
vision  of  the  constitution. 

It  is  claimed  that  chapter  270,  Laws  1887, 
Is  in  violation  of  that  section  of  the  constitu- 
tion which  prohibits  the  legislature  from  es- 
tablishing more  than  "one  system  of  town 
and  county  government,"  which  is  required 
to  "be  as  nearly  uniform  as  practicable." 
Section23,  art. 4.  But  this  court  has  already 
held  that  the  changing  of  the  boundaries  of 
existing  towns  and  creating  new  towns,  by 
the  direct  action  of  the  legislature,  was  not 
in  contravention  of  such  unifortoity  of  such 
system  of  town  and  coun^  government. 
Gathcart  v.  Comstock,  56  Wis.  603.  613,  14 
N.  W.  Bep.  842;  Railway  Co.  v.  Langlade 
Co.,  66  Wis.  622,  623,  14  N.  W.  Rep.  844. 
The  reasons  for  such  holding  are  sufficiently 
given  in  those  cases,  and  need  not  be  here 
repeated.   As  there  Indicated,  such  change 
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of  bonndftrlee,  and  such  creation  of  new 
towns.  Is  no  part  of  the  system  of  county  gov- 
ernment»  within  the  meaning  of  this  consti- 
tntiooal  provision,  notwithstanding  the  spe- 
cial powers  conferred  upon  the  boards  of  su- 
pervisors of  the  several  counties  by  statutf. 
The  precise  point  is  that  such  change  of 
boundaries,  and  such  creation  of  new  towns, 
b  not  an  exercise  of  the  governmental  pow- 
ers of  Buch  county,  within  the  meaning  of 
this  constitutional  provision.  On  the  con- 
trary, it  is  the  exercise  of  such  legislative 
power  as  no  county  has  any  authority  to  ex- 
ercise, merely  by  virtue  of  its  existence  as  a 
county,  but  only  when,  and  solar  as,  speci- 
ally conferred  by  the  legislature.  Tiiis  dis- 
tinction between  the  ordinary  governmental 
powers  which  are  necessarily  embraced  in 
the  one  system  of  county  government,  and 
such  special  powei-s  as  are  conferred  for  <'on- 
venience,  because  they  could  not  otlierwise 
be  exercised  by  the  county,  has  often  been 
recognized  by  this  court,  not  only  in  the  cases 
cited,  but  in  numerous  others  which  might 
be  cited.  We  must  therefore  hold  that  the 
section  of  the  constitution  last  cited  consti- 
tated  no  bar  to  the  enactment  of  the  clause 
of  chapter  270,  Laws  1887,  quoted  above. 

So  it  has  been  held  in  the  oases  cited  that 
the  division  of  existing  towns,  and  the  cre- 
ation of  new  towns,  by  direct  action  of  the 
legislature,  is  not  the  ''enacting  of  any  spe- 
cial  or  private  laws  *  •  •  (9)  for  incor- 
porating  any  town,"  within  the  meaning  of 
section  81  of  the  amendment  to  article  4  of 
the  constitution.  It  foilows,  from  what  has 
been  said,  that  the  enactment  of  the  provis- 
ions of  chapter  270,  Lnws  1887,  in  question, 
was  and  is  a  valid  exercise  of  legislative 
power. 

It  is  claimed  by  counsel  that  the  action  of 
the  county  board  In  dividing  towns,  and  cre- 
ating a  new  one,  was  not  an  exercise  of  any 
power  judicial  in  its  nature,  but  purely  legisla- 
tive, and  hence  is  not  reviewable  on  certiorari. 
Had  the  action  of  the  board  of  sapervlsota 
complained  of  been  within  the  scope  of  the 
powers  conferred  upon  them,  and  not  in  di- 
rect violation  of  a  valid  statute,  there  might 
possibly  have  been  force  in  this  objection. 
But,  s  we  have  seen,  it  was  in  direct  viola- 
tion uf  the  statute.  The  constitution  gives 
to  circuit  courts  the  power  to  Issue  writs  of 
certiorari  to  "inferior  courts  and  jurisdic- 
tions. "  Section  8,  art.  7;  State  v.  Mayor,  etc., 
71  Wis.  506,  87  N.  W.  Rep.  809.  The  stat- 
ute expressly  provides  that  the  validity  of 
any  ordinance  purporting  to  organize  or  set 
off  any  new  town,  or  to  change  the  bound- 
aries of  any  existing  town  or  towns,  may  be 
tested  hy  eei  tiorari,  brought  directly  for  the 
purpose  of  vacating  such  ordinance,  in  a 
court  of  competent  jurisdiction.  Chapter  54» 
Laws  1883.  This  statute  has  been  repei^edly 
lecognized  as  an  existing  law  by  this  court. 
Sherry  v.  OUmore.  68  Wis.  882,  17  N.  W. 
Bep.  252;  Schriber  v.  Town  of  Langlade,  66 
Wis.  625.  29  ST.  W.  Rep.  617,  654.  It  has 
also  been  so  recognized  by  the  United  States 


court  for  this  district.  Aostrian  y.  Guy,  21 
Fed.  Rep.  508.  We  must  hold  that  the  trial 
court  had  authority  to  determine  the  valid- 
ity of  the  ordinance  on  certiorari.  The  judg- 
ment ci  the  circuit  court  is  affirmed. 


Edwabds  «.  ROEPEB  et  al, 

(Supmne  Court  of  (TiiooTMifi.  Oct  IS,  1888.) 
Oarnishmbnt— Fbopbbtt  Bubjbot. 
1.  Uoder  Rev.  St.  Wis.  t  SISB,  m^dng  ganiish- 
ees  liable  to  the  plaintiff  to  tneamoant  of  property, 
money,  credits,  and  effects  in  their  possemlon  or 
control,  belonoing  to  the  debtor,  or  io  which  heisln- 
terestad,  to  the  extent  of  bis  lotereet,  aad  of  all 
debts  due  or  to  become  dae  to  him,  money  agreed 
to  be  paid  on  oompletioo  of  a  oert^n  job  of  work 
to  the  satisfaction  of  a  deBlgnated  inspector  is  not 
subject  to  garnishment  by  the  contractor's  ored- 
itors  before  the  completion  of  the  work. 

The  contract  by  which  the  debtor  agreed  to- 
perform  the  work  provided  that  the  first  payment 
should  be  made  thereon  at  the  happeniog  of  a  cur- 
tain event,  and  at  that  time  a  pigment  was  made 
in  cash.  It  also  provided  that  certain  proporty 
owned  by  the  employers  should  be  delivered  ay 
them  to  the  debtor,  provided  that  the  omployera 
might,  "at  any  time  before  the  completion  of  the" 
work,  sell  such  property,  paying  the  debtor  a  stip- 
ulated amount.  Such  property  remained  as  a  fixt- 
ure In  the  mills  of  the  employers  nntil  at  or  about 
the  completion  of  the  work.  Held,  that  the  title 
to  such  property  did  not  pass  to  the  debtor  until 
the  completion  of  the  wora,  and  was  notaubjecttO' 
garnishment  before  that  time. 

Appeal  from  circuit  court,  Ibnttowoc 
county;  K.  S.  Gijjsom,  Judge. 

It  appears  in  the  reco^  that  December 
11,  1884,  the  defendant  Cumberlidge  entered 
into  a  contract  in  writing  with  the  garniab- 
eee,  Diedrick  Roeplie  &  Bros.,  aa  partners,  to 
the  effect  that  Cumberlidge  was  to  build  and 
furnish  to  and  for  said  Diedrick  Koepke  & 
Bros,  one  steam-boiler  and  all  fixtures  de- 
scribed, to  be  completed  without  delay;  and 
in  consideration  therefor  Diedrick  Roepke  & 
Bros,  therein  agrmi  to  pay  to  Cumberlidge 
the  sum  of  41. 000  in  terms  and  rates  as  fol- 
lows: $500  at  the  time  of  the  arrival  of  the 
iron  in  Manitowoc,  S200  two  weeks  after  the 
work  on  the  boiler  should  becommenced,  ihe 
balance  after  and  as  soon  as  the  work  liad 
been  completed.  Diedrick  Roepke  &  Bros, 
also  agreed  to  furnish  and  deliver  free,  at 
Manitowoc  City,  the  toiler  then  in  their  mills 
in  the  town  of  Manitowoc  Rapids,  together 
with  all  the  fixtures  then  attached  and  be- 
longing to  said  boiler,  and  also  to  transport 
the  new  boiler  from  Manitowoc  to  their  mills, 
provided,  however,  that  said  Diedrick  Roepke 
&  Bros,  might  at  any  time  before  the  com- 
pletion of  the  new  boiler  sell  the  old  one, 
paying  to  Cumberlidge  therefor  the  sum  of 
$225;  and  it  was  therein  further  agreed  and 
mutually  understood  that  the  work  on  said 
boiler  should  be  done  in  good  workman-like 
order  ot  the  first  class,  and  that  the  material 
and  workmanship  shQuld  be  sobjeot  to  the 
Inspection  ot  a  persfm  therein  named,  and 
subject  to  bis  rejection.  That  July  13»  1885, 
this  action  was  coQuneneed  against  the  prin- 
cipal defendant.  Qumberlidge,  and  also 
against  Diedrick  Rof^e  A  Bros.,  as  garnish- 
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eea.  That  Aagust  3,  1885,  the  garnishees 
answered,  denying  all  liability  as  such  gar- 
nishees. The  defendant  Gumberlidge  de- 
faulted AngnstS,  1885.  The  plaintiff  served 
notice  on  the  garnishees  and  on  the  attorney 
for  Cnmberlidge  that  he  elected  to  take  issue 
on  the  answer  of  the  garnishees,  and  that 
the  plaintiflF  would  maintain  that  said  gar- 
nishees were  liable  as  such  in  this  action. 
In  Janoarj,  1886.  the  cause  was  referred  to 
a  referee  to  hear,  try,  and  determine.  After 
the  trial  belfore  said  r^eree,  and  on  January 
8. 1889»  tlie  referee  filed  bis  report  in  writ- 
ing, to  the  eilect  that  he  found,  as  matters  of 
fact:  (1)  That  December  11.  1884,  Cumber- 
ledge  and  Diedrick  Boepke  &  Bros,  made  the 
contract  mentioned;  (2)  that  December  11, 
1884,  Diedrick  Boepke  &  Bros,  sold  to  Gum- 
berlldge  one  old  boiler,  which  was  then  in 
posseeaion  of  the  Boepkes,  for  the  agreed 
sum  of  9225,  which  sum  was  a  fair  valuation 
thereof,  and  which  sum  It  was  then  worth; 
(3)  that  Cnmberlidge,  soon  after  the  execution 
of  said  contract,  comroenced  work  upon  the 
boiler,  and  had,  at  the  date  of  the  service 
on  the  garnishees,  been  at  work  on  the  same 
for  at  least  four  months;  (4)  that  the  pay- 
ments of  1(500  and  9200,  reepectively,  were 
to  be  made  on  the  new  boiler,  as  stated  in  the 
contract,  and  that  the  old  boiler  should  apply 
as  a  payment  of  9225  at  the  time  of  the  exe- 
eotlon  of  the  contract;  (5)  that  prior  to  the 
time  when  the  garnishee  papers  were  served, 
to-wit.  July  13,  1885.  Diedrick  Boepke  A 
Bros,  bad  paid  to  Cnmberlidge  on  said  con- 
tract various  sums,  amounting  In  the  aggre- 
gate to  9691.50,  besides  the  old  boiler, 
amounting  to  9225,  leaving  a  balance  due 
upon  said  contract,  according  to  the  terms 
thereof,  at  the  time  of  said  service  of  said 
garnishee  papers,  of  98.50,  which  said  old 
boiler,  the  property  of  Cnmberlidge.  was  in 
the  hands  of  the  garnishees  at  the  time  of 
the  service  of  said  garnishee  papers;  (6)  that 
after  the  service  of  thegamlshep  papers  there 
was  necessarily  paid  by  Diedrick  Boepke  & 
Bros.,  for  the  completion  of  the  new  boiler, 
pursuant  to  theoontra<^,  the  sum  of  9248.50, 
and  that  the  same  should  be  allowed  the  gar- 
nishees as  having  been  necessarily  expended. 
In  order  to  secure  the  completion  of  said 
boiler;  {7y  that  the  amount  to  become  due 
on  said  contract  upon  the  completion  of  said 
boiler  was  tlie  farther  sum  of  9308.50;  (8) 
that  the  contract  was  folly  executed  and  oom- 
pleted*  and  the  new  boiler  therein  mentioned 
aooepted.  as  completed  by  the  garnishees,  in 
November.  1885;  (9)  that  January  25,  1888. 
Judgment  was  rendeired  and  docketed  against 
Combo'lidge  and  in  favor  ot  the  plaintiff  for 
9281.62.  and  has  never  been  paid  nor  satis- 
fled,  nor  any  part  thereof;  (10)  that  the  old 
boiler  was  in  the  hands  of  Diedrick  Boepke 
A  Bros,  until  November,  1885,  when  it  was 
by  them  tamed  oat  to  Cnmberlidge.  or  upon 
bis  order,  and  has  never  since  been  iu  tlie 
possesirion  of.  or  under  the  control  of.  the 
sarnislieeB;  (11)  that  Diedrick  Boepke  A 
Bros,  were  UaUe  as  garnishees  in  the  full  sum 


of  the  judgment  against  Cnmberlidge,  with 
Interest  at  7  per  cent,  per  annum  from  Janu- 
ary 25, 1888;  and  that  the  garnishees,  having 
deuied  all  liability,  were  liable  to  the  plaintiff 
herein  for  his  costs  and  disbursements  in  tliis 
garnishee  action.  And  as  conclusionsof  l»w 
the  referee  found  that  judgment  for  9300.23 
and  costs  should  be  enter^  in  favor  of  the 
plaintiff  and  against  the  garnishees.  June 
11,  1889,  the  trial  court,  on  proper  motions 
aiul  application,  modified  said  findings  of 
fact  and  conclusions  of  law  of  the  referee  in 
the  following  particulars,  to-wit:  The  court 
found:  (1)  That  the  old  boiler  belonging  to 
the  garnishees  was  to  be  delivered  to  Cum- 
berlidge  in  part  payment  for  the  new  boiler; 
and  from  the  terms  of  the  contract,  and  from 
the  evidence  proper  to  be  considered.  It  ap- 
peared, and  therefore  the  court  found,  that 
the  real  intention  of  the  parties  was  that  the 
title  to  the  old  boiler  should  not  vest  in  Cum- 
berlidge  until  the  contract  had  been  fuily 
performed  on  his  part.  (2)  That  at  the  time 
the  garnishee  summons  was  served  there  was 
actually  due  Cnmberlidge  on  the  contract  the 
Bum  of  98.5U.  for  which  amount,  and  for 
that  only,  the  plaintiff  was  entitled  to  judg- 
ment; and  that,  as  the  garnishees  in  tJieir 
answer  denied  all  liability,  they  must  pay  the 
costs  of  this  garnishee  action.  And  as  con- 
clusions of  Ism  thecourt  found  and  held  that 
the  plaintiff  should  recover  of  the  garnistiees 
98.50  damages,  and  his  costs  and  disburse 
meuts  in  this  action,  to  be  taxed.  That  the 
findings  of  the  referee  which  were  inconsist- 
ent with  such  findings  of  the  court  were 
therein  overruled,  and  the  exceptions  to  the 
findings  of  the  referee,  filed  by  the  defend- 
ants, suslained.  so  far  as  a  charge  for  the 
old  boiler  is  concerned,  and  so  far  aa  a  charge 
for  951.50,  not  necessarily  paid  by  the  gar- 
nishees to  Cumberlidge,  after  the  servii  e  of 
the  garnishee  papers  herein,  for  the  comple- 
tion of  the  trailer;  and  the  other  exceptions 
were  overruled.  The  court  thereupon  or- 
dered judgment  in  favor  of  the  plaintiff  and 
against  the  garnishee  for  98.50,  and  costs  to 
be  taxed.  From  the  judgment  entered  there- 
on accordingly  the  plaintiff  brings  this  ap- 
peal. 

&.  9.  Sedgwick,  for  appellant.  /.  S,  An- 
denon*  {Q.  A,  Fomatt  ot  coansel,)  fbr  re- 
spondents. 

Cassooat.  J.,  {t^fter  stating  the  faeU  as 
above. )  The  statute  madethe  garnishees  lia- 
ble to  the  plaintiff  to  the  amonnt  of  the  pro[H 
erty,  moneys,  credits,  and  effects  In  their  pan- 
session  or  under  tiielr  control  belonging  to 
Cumberlidge.  or  in  which  he  was  then  Inter- 
ested, to  the  extent  of  his  right  or  interest 
therein,  and  of  all  debts  due  or  to  beecnne  due 
to  him,  except  such  as  might  be  by  law  ex- 
empt from  execution.  Section  2768.  Kev.  St. 
The  corresponding  section  6t  the  statute  ap> 
plioable  to  garnishment  in  jastlce^s  court  con- 
tains sabstantlally  the  same  language.  Sec- 
tion 8719,  Id.  Under  this  last  section  it  has 
been  held  by  this  court  that  "a  specified  sai- 
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ary  per  montb,  to  be  pnid  to  an  emjAoye  at 
the  end  of  each  moiith,  is  not  liable  to  process 
of  garnishment  served  before  the  end  of  the 
month  tn  which  It  is  to  be  earned.  It  is  nei- 
ther then  *  due,*  nor  ts  it  within  the  meaning 
of  the  section  *  ■k  *  'to  become  dae,' 
because  its  becoming  due  depends  upon  a  con- 
tingency. "  Foster  v.  Singer.  69  Wis.  892, 81 
N.  W.  Uep.  895.  It  is  there,  in  effect,  said 
that  the  liability  or  non-liability  of  the  gar- 
nishee becomes  flxed  at  the  time  of  the  serv- 
ice of  Uie  garnishee  process,  and  depends  upon 
whether  at  the  time  of  sach  service  the  prin- 
cipal defendant's  right  to  such  property, 
money,  cndit.  effects,  or  debt  has  become 
flxed  and  absolute  as  against  such  garnishee; 
that  "debts  *  *  *  to  become  due"  to 
such  principal  d^ndant,  relates  only  to  such 
as  the  garnishee  owes  absolutely  at  the  time 
of  such  service,  though  payable  subsequently. 
Such  is  the  logical  resultof  other  decisions  of 
this  court.  Onode  t.  Barr*  64  Wis.  659.  26 
N.  W.  Bep.  114;  Drake  v.  Harrison.  69  Wis. 
99,  88  N.  W.  Bep.  81;  Ingrsni  t.  Osborn,  70 
Wis.  192,  85  W.  Bep.  804.  It  is  mani- 
festly the  true  coi^rut^on  of  the  section  of 
the  statute  here  involved.  It  only  remains 
to  ap[dy  such  construction  to  the  case  at  bar. 
It  appears  from  the  evidence  and  the  terms  of 
tlie  ccMitract  that  only  9700  had  become  due 
thereon  from  the  garnishees  to  Cumberlidge 
at  the  time  of  the  service  of  the  garnishee 
process.  Prior  to  that  time,  as  found  by  the 
referee,  the  gHinlshees  had  paid  Cumberlldge 
on  the  contract  In  numerous  items  of  cash 
and  flour  amounting  in  the  aggregate  to 
•691.50,  leaving  only  48.60  due  and  unpaid 
thereon  at  the  time  of  such  service.  By  the 
terms  of  the  contract  nothing  more  became 
due  thereon  untli  the  new  lioiler  and  work 
thereon  were  fully  completed  in  good  work- 
man-Ukeorder  of  the  flrstdass,  with  material 
and  workmanship  which  should  be  acceptable 
to  tlie  inspector  therein  named.  That,  as 
found  by  the  referee,  did  not  occur  until  in 
Hovember.  1885,  some  four  months  after  the 
service  of  the  garnishee  process.  At  the  time 
of  such  service  there  was  no  certainty  as  to 
whether  It  would  ever  occur  or  not.  The 
right  to  such  balance,  therefore,  had  not,  at 
the  time  of  such  service,  become  flxed  and  ab- 
solute as  against  the  garnishees  or  In  £svor 
of  Cumberlldge,  and  benoe  was  not  subject  to 
garnishment. 

But  it  is  claimed,  and  the  referee  found, 
that  the  title  to  the  old  boiler  mentioned  !n 
the  contract  became  vested  in  Cnmberlidge 
at  the  time  of  the  Hxeoutlon  of  that  contract, 
—December  II,  1884, — as  a  payment  there- 
on of  $225.  the  agreed  valuation  thereof. 
There  are  several  good  reasons  why  this  con- 
tention was  properly  rejected  by  tlie  trial 
court.  At  that  time  there  was  nothing  due 
on  tie  contract.  By  the  terms  of  the  con- 
tract nothing  was  to  become  due  thereon  un- 
til the  arrival  of  the  iron  for  the  new  boiler 
In  Manitowoc,  which  might  never  occur. 
The  flrst  payment  was  foradifferent amount, 
and  was  paid  in  cash,  which  indicates  the 


construction  which  the  piutles  themselves 
pnt  upon  the  contract  to  be  entirely  differ- 
ent. The  contract  describes  the  old  boiler  as 
then  being  in  the  mills  of  the  gamisliees  at 
Manitowoc'  Baplds,  and  whidi  they  therein 
agreed  "to  furnish  and  deliver  free  at  Mani- 
towoc aty,  •  •  *  together  with  all  the 
flxturea"  then  "attached  and  belonging  to 
said  boiler.  •  *  •  provided,  however.*' 
that  said  garnishees  might  "at  any  time  be- 
fore the  completion  at  the  new  boUer  sell  the 
old  one,  paying  to  the"  said  Cumberlldge 
therefor  the  sum  ^25.  It  uppears  from 
the  evidence  that  the  old  Iwiler,  together  wiUi 
all  the  flxtures  thereof,  remained  as  fixtures 
in  the  mills  of  tlie  garnishees  until  or  about 
the  time  of  the  completion  of  the  new  boUer. 
During  the  time  of  such  reserved  right  of  sale 
It  is  very  evident  that  lAe  title  to  the  old 
boiler  did  not  vest  in  Cumberlldge,  but  re- 
mained in  the  garnishees,  especially  so  long 
as  It  continued  to  remain  a  fixture  in  their 
miUs.  The  fact  that  the  oontract  provided 
that  in  ease  the  garntolien  sold  the  old  boHer 
before  the  completion  of  the  new,  then  they 
should  pay  CqmlKrlidge  therefor  the  sum  m 
9225,  necessarily  implies  that,  if  th^  should 
not  so  sell  before  such  completion,  th«n  it  and 
such  flxtures  should  apply  as  a  payment  of 
that  amount  at  the  Mme  of  such  completion. 
The  constractlon  given  to  the  oontract  by  the 
trial  court  is  manifeetly  the  only  true  con- 
struction. The  ju^^mtof  the  clreuiteourt 
is  affirmed. 


Hooper  9.  SiirrH. 
(Atprsme  CCwt  cff  Wtteonaln.  Oct  16, 1880.) 
Tacatiho  JciwnKTB— Lacpbs. 
A  motion  to  vacate  a  Judgment  for  a  defl- 
(dency  after  forecloiure,  and  to  set  atide  a  sale 
made  thereunder,  made  more  thaa  nlae  monthi 
after  such  sale,  more  tbon  eight  and  one-half  yean 
after  rendition  of  snch  Jndgmeat,  and  more  than 
eleven  and  one-half  years  after  rendition  of  the 
foreoloanre  Judgment,  based  on  facts  said  to  esltt 
In  part  before  the  foreclosure  judgment  and  in  part 
before  Uiedefltdency  judgment,  the  rights  of  ttdrd 
persons  being  inTolved,  is  proper^  denied  without 
a  hearing,  without  prejndioe  to  uie  mover's  right 
to  sne  for  the  relief  sought. 

Aiq>e8l  from  circuit  court,  Winnebago 
county;  Obobob  W.  Bubhell.  Judge. 

It  appears  from  the  record  that  this  action 
was  commenced  August  4,  1876,  for  the 
foreclosure  of  a  note  and  mortg^  for  •2.600, 
dated  May  1, 1874:  and  that,  after  a  trial  up- 
on the  merits,  judgment  of  foreclosure  and 
sale  was  entered  in  favor  of  the  plaintiff,  and 
against  the  defendants,  in  the  uircult  court 
for  Winnebago  county,  December  30,  1876, 
in  wblcb  there  was  found  to  be  due  the  plidn- 
tiff  <2,050;  that  on  the  same  day  there  was 
remitted  from  the  amount  so  found  due,  on 
account  of  payment  and  collection,  the  sum 
of  6613,  leaving  a  balance  due  of  91.437; 
that  March  S,  1877,  the  mortgaged  prem- 
ises were  sold  on  that  judgment  to  the  plain- 
tiff for  S800;  that  April  9.  1877.  such  sale 
was  confirmed,  and  a  deficiency  reported  of 
•801.06;  tbat  Febmaiy  13, 1880,  a  ladgment 


Digitized  by 


Wia.) 


HOOI^B 


c.  SMITH. 


857 


tor  aaeh  deficiency  was  entered,  and  the 
same  was  docketed  in  Winnebago  county  Oc- 
tober 16, 1880 ;  that  April  10, 1882.  the  plnin- 
USt  assigned  said  jtidgnient  to  Henry  Sherry, 
and  such  assignment  was  thereilpon  filed  in 
the  records  ot  said  court;  that  June  5,  1887, 
soldi  judgment  for  deficiency  was  docketed 
with  the  clerk  of  the  circnit  court  for  £au 
Claire  county;  that  September  9,  1887.  on 
application  to  the  circuit  court  for  Winne- 
b^o  county,  an  order  was  entered  directing 
execution  to  issue  for  such  deficiency,  and  on 
the  same  day  execution  was  issued  thereon, 
and  directed  to  the  sheriff  of  Eau  Claire 
county,  who  received  the  same  September  16, 
1887.  and  thereupon  levied  upon  certain  lands 
In  £aa  Claire  county,  and  sold  the  same  No- 
vember 18, 1887,  and  returned  said  execution, 
with  $35S.75  made  thereon  by  snch  sale; 
that  August  28,  1888,  the  appellant.  Smith, 
gave  notice  of  a  moticm  to  tw  made  Septem- 
ber 7,  1888,  to  set  aside  said  judgment  for 
deficiency,  and  also  to  set  aside  and  vacate 
the  sale  of  such  lands  in  Eau  Claire  county, 
by  reason  of  certain  transactions  alleged  to 
have  occurred  prior  to  the  rendition  of  the 
original  judgment  of  foreclosure  and  sale, 
and  also  by  reason  of  certain  other  transac- 
tions which  subsequently  occurred,  and  par- 
ticularly by  reason  of  an  alleged  settlement 
in  fact  in  the  month  of  April,  1879;  that,  up* 
on  the  bearing  of  said  motion,  the  appellant. 
Smith,  filed  ct^tain  additional  proofs,  and  the 
plaintiff  also  filed  certain  affidavits  and  proofs 
in  opposition  thereto;  that  said  motion  was 
thereupon  continued  from  time  to  time  until 
December  29,  1888,  at  which  time  the  ap- 
pelant. Smith,  by  leave  of  the  court,  filed 
certain  additional  affidavits  and  proofs,  and 
the  plaintiff  also  filed  certain  additional  affi- 
davits and  proofs;  that  said  motion  was 
thereupon  continued  until  January  19,  1889, 
and  on  that  day  it  was  again  continued  on 
■aid  Smithes  application;  that  the  court  there- 
apon  entered  an  order,  on  motion  of  said 
Smith,  to  the  effect  that  the  hearing  be  con- 
tinned  until  February  11,  1889.  at  10  o'clock 
A.  u.,  at  which  time  the  court  was  to  deter- 
mine whether  such  motion  should  or  should 
not  proceed;  and  that,  if  the  court  should 
then  determine  to  hear  the  motion  on  the 
merits,  all  affidavits  should  be  filed  by  the 
plaintiff,  which  he  proposed  to  use  in  opposi- 
tion to  such  motion,  aod  thereafter  the  said 
Smith  should  have  20  days*  further  time  to 
file  and  serve  on  the  plaintiff  his  argument 
in  writing,  which  might  be  answered  in  writ- 
ing in  20  days  thereafter,  by  the  plaintiff, — 
such  answer  to  l>e  filed  and  served;  and  it 
was  further  ordered  that,  at  any  time  on  or 
before  February  11,  1889,  the  said  Smith 
might  withdraw  the  motion,  without  preju- 
dice to  a  bill  in  equity  to  set  aside  said  judg- 
ment, but  in  that  case,  or  in  case  of  an  order 
refusing  to  bear  such  motion  on  the  merits, 
all  affidavits  and  papers  filed  on  such  motion 
should  remain  on  file,  and  in  the  custody  of 
the  court;  that  February  11,  1689.  the  said 
Smith  declined  to  withdraw  his  motion,  and 


Insisted  upon  a  hearing,  and  the  conrt  there- 
npon  determined  not  to  hear  said  motion  up- 
on the  merits,  itnd,  on  its  own  motion,  made 
and  entered  therein  an  order  to  the  effect 
that  this  motion  be.  and  the  same  is  hereby, 
denied  without  prejudice  to  any  action  on 
the  part  of  said  Smith  by  complaint  seeking 
the  relief  sought  In  this  motion,  or  any  part 
thereof;  and  it  was  further  ord^ed  that  said 
Smith  pay  to  Henry  Sherry,  assignee  of  said 
judgment,  and  the  real  party  in  interest 
herein,  in  opposition  to  said  Smith,  or  to  bis 
attorneys,  910  costs  at  this  motion ;  and,  on 
motion  of  said  Smith,  the  court  furtlier  or^ 
dered  that  the  sheriff  of  Eau  Claire  county 
and  his  predecessor  do  refrain  from  making 
any  deed  baaed  on  said  sale  of  said  lands  in 
said  Eau  Gaire  county  until  April  1,  1889. 
From  that  part  of  said  order  denying  Smith's 
motion  with  costs  the  said  Smith  bnnga  this 
appeaL 

Silas  SvZlard  and  Ooltzhausen,  Sylvester 
A  Seheiber,  for  appellant,  if oop«r  A  Sooper, 
for  respondent. 

Cassodat,  J.,  (after  stating  the  foots  as 
aboDs.)  This  motion  to  set  aside  the  sale  of 
the  Ban  Claire  lands,  and  the  judgment  for 
defidtincy,  was  not  made  until  more  than 
nine  months  after  such  sale,  and  more  than 
eight  years  aod  a  half  after  the  entry  of  such 
judgment,  and  more  than  eleven  years  and  a 
half  after  a  trial  upon  the  merits,  and  the 
rendition  of  the  foreclosure  judgment.  The 
grount^  for  such  motion  consist,  in  part,  of 
facts  said  to  have  existed  prior  tQ  such  fore- 
closure judgment,  and,  in  part,  of  facts  said 
to  have  transpired  afterwards,  and  particu- 
larly an  alleged  settlement  made  In  April, 
1879. — some  10  months  prior  to  the  entry  of 
such  judgment  for  deficiency.  Certainly  such 
motion  could  not  be  made  to  perform  the  of- 
fice of  an  appeal.  This  has  frequently  been 
decided  by  this  court  The  aSldavIts  and 
proofs  presented  on  the  hearing  were  very 
voluminous  and  confiicting,  and  others  were 
to  be  filed  in  case  of  a  hearing  upon  the 
merits.  These  things  being  so,  it  would 
have  been  Improper  to  have  determined  the 
controversy  upon  such  affidavits,  and  with- 
out a  trial  upon  the  merits.  McDonald  v. 
Falvey,  18  Wis.  571.  The  court  might,  pos- 
sibly, have  been  justified  in  directing  an  is- 
sue and  trial  upon  the  merits.  Id. ;  Cooley  v. 
Gregory,  16  Wis.  303;  Williams  v.  Troop,  17 
Wis.  463.  It  appears  from  the  affidavits* 
however,  that  the  rights  and  Inten^ts  of  cer- 
tain persons,  who  were  strangers  to  the  rec- 
ord of  the  foreclosure  judgment,  are  involved 
in  the  controversy.  This  being  so,  it  seems 
td  be  an  Improi)er  case  to  determine  upon 
such  motion.  If  the  judgment  for  deficienc>y 
was  wrongfully  obtained,  and  Is  Inequitable, 
and  the  grouncU  of  the  appellant's  motion  are 
meritorious,  and  he  has  not  lost  his  rights, 
by  laches  or  otherwise,  then  there  would 
seem  to  tie  no  good  reason  why  he  should  not 
be  relegated  to  his  remedy  by  action.  That 
such  an  action  may  l>e  maintained  in  a 
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proper  case  has  frequently  been  determined. 
Itowell  V.  Eldred.  26  Wis.  504;  Barber  v. 
KukevBer,  89  Wia,  590;  Hlles  v.  Mosher.  44 
Wis.  601;  NevU  v.  CliifortJ,  55  Wis.  161.  12 
N.  W.  Sep.  419;  Ketehum  v.  Breed.  66  Wis. 
85,  2e  N.  W.  Eep.  271.  The  order  in  ques- 
tion wnfl  made  without  prejudice  to  the  ap- 
pellant's right  to  mafntain  such  an  action. 
There  seems  to  have  been  no  abase  of  discre- 
tion in  making  the  OTdtr.  The  order  of  the 
circuit  court  is  affirmed. 


SPAirunHG  «.  Town  of  Sberhav. 

(Supreme  Court  of  WUconain.   Nov.  6, 1889.) 

DSFECTIVB  BrIDOBS — ^TOWKS. 

1.  In  an  action  against  a  town  for  injaries  re- 
oelTed  white  driving  across  a  bridge  with  a  load, 
where  the  evidence  shows  that  tbe  bridge  fell, 
that  one  of  the  szle»  broke,  and  that  the  wagon 
tipped  over,  wherebr  plaintiff  was  thrown  ontand 
injored.  but  it  is  doubtful  whether  the  falling  of 
tiie  bridge  caused  the  axle  to  break  and  the  wagon 
to  tip  over,  or  whether  the  breaking  of  the  axle 
can  Bed  the  wagon  to  tip  over,  and  thns  broke  the 
bridge  down,  that  qnestitm  should  be  left  to  the 
jury,  and  it  is  error  to  charge  that  the  injury  was 
caused  by  the  falling  of  the  oridge. 

9.  Knowledgebytownauthorltlesthatabridge 
Is  in  a  defectiveoondlUon  Imposeson  tliein  ttie  du- 
ty of  nuJdng  a  thorough  inspection  of  It. 

Appeal  from  circuit  court,  (9ark  ooantj; 
A.  W.  Newman,  Judge. 

Action  by  Amos  W  Spauldlng  against  the 
town  of  Sherman,  for  personal  injuriee  al- 
leged to  havebeen  caused  by  adefective  bridge 
in  defendant  town.  Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals. 

Charles  JP,  Grow  and  R.  J.  MaeBride,  for 
appellant.  Sturdevant  <&  SturdMont  and  A. 
It.  Sanborn,  for  respondent. 

Cole,  O.  J.  While  we  think  one  excep- 
tion taken  to  the  charge  of  the  circuit  court 
is  good,  and  must  work  a  reversal  of  the 
judgment,  we  cannot  say,  on  the  proofs  ad- 
duced on  the  trial,  that  there  can  be  no  recov- 
ery against  the  town  for  the  injuries  sus- 
tained by  the, plaintiff.  This  is  what  the 
learned  counsel  for  the  defendant  asks  us  to 
declare  upon  all  the  facts  submitted.  There 
was  certainly  ample  testimony  in  the  case 
from  which  the  jury  might  find  that  the 
bridge  in  question  was  unsafe,  and  that  the 
officers  of  the  town,  in  the  exercise  of  reason- 
able care  and  diligence,  conld  have  discov- 
ered the  defect  and  repaired  it.  It  is  an  in- 
disputable fact  that,  a  short  time  before  the 
accident,  the  town  authorities  had  actual 
knowledge  that  the  bridge  was  in  a  defect- 
ive condition,  and  had  caused  repairs  to  be 
made  upon  it.  This  was  certainly  notice  to 
them  that  the  timber  in  the  bridge  was  de- 
caying, and  required  them  to  make  a  thor- 
ough inspection  of  the  structure,  or  hare  it 
examined  by  a  competent  bridge  builder,  to 
ascertain  tta  true  condition.  This  degree  of 
responsibility  was  imposed  upon  them  by 
what  they  bad  learned  or  knew  about  the 
bridge.  Such,  In  effect,  was  the  decision  of 
this  court  in  Bbaw  v.  Prealdent,  etc.,  42  N. 


W.  Bpp.  271,  which  involved  a  kindred  ques- 
tion as  to  latent  defects  in  the  sidewalk,  by 
which  the  plaintiff  was  injured.  This  rule 
does  not  impose  too  great  diligence  and  care 
upon  town' authorities  under  such  circum- 
stanceB.  In  this  case  the  jury  found,  in  an- 
swer to  questions  submitted,  that  the  officers 
of  the  town  did  not  exercise  ordinary  and 
reasonable  care  to  keep  and  maintain  a  bridge 
where  the  accident  occurred;  that  it  was  not 
reasonably  safe ;  and  that  the  officers,  in  the 
exercise  of  due  care,  could  have  discovered 
the  defect.  There  was  abundant  evldenceto 
sustain  these  findings,  but,  as  there  must  be 
a  new  trial,  we  shall  not  discuss  it. 

We  will  now  proceed  to  notice  the  error  in 
the  charge  of  the  court  to  which  we  have  re- 
ferred. Tt  appears  that  the  plaintiff  was  in- 
jured while  crossing  the  bridge,  driving  a 
team  and  wagon  lowled  with  shingles.  He 
was  traveling  in  a  northerly  direction,  and 
had  passed  over  the  greater  portion  of  the 
bridge.  He  de8crit>es  the  cause  and  manner 
of  the  accident  in  his  testimony  as  follows: 
**  There  was  a  post  mortised  into  the  mud-sill, 
and  a  beam  rati  across  the  mortise  into  this 
post,  and  the  end  of  tills  tenon  was  rotted 
off,  and  let  the  beam  drop,  And  the  pent 
dropped  out  this  way  to  the  ground,  and  this 
lieam  dropped  down,  and  the  plank  dropped 
down,  and  my  feet  caught  under  the  plank. 
On  the  bridge  there  was  a  railing  on  the  top 
of  a  post,  and  this  railing  swung  off  to  one 
side,  and  my  feet  caught  under  the  plank  of 
the  bridge,  and  this  railing  swung  over  them. 
It  was  the  cross-beam  that  gave  way.  Iwas 
thrown  to  the  left.  It  was  the  west  side  of 
the  bridge,  or  the  nigh  aide,  tliat  broke  down. 
Tills  tipped  the  load  over,  turned  the  wagon 
bottom  side  up,  and  scattered  the  load  all 
along  the  side  of  the  bridge.  *  *  *  At 
tlte  time  of  the  accident  I  was  sitting  on  the 
front  end  of  the  load.  Portions  of  that  load 
of  shingles  fell  upon  me  when  I  fell.  The 
load  turned  tmttom  side  up,  and  the  shingles 
went  over  onto  me.  There  were  four  bunches 
of  shingles  lying  on  my  broken  limb.  *  «  • 
The  l(»d  turned  bottom  side  up,  and  the 
wagon  turned  upon  its  side,  and  that  turned 
the  rack  so  that  it  laid  t>ottom  side  up.  It 
laid  directly  over  me;  broke  the  front  axle 
out  of  the  wagon. "  In  another  part  of  his 
testimony  he  says,  on  cross-examination, 
"that  tliis  axle  broke  in  the  wagon  at  the 
time  the  bridge  broke.  I  do  not  know  what 
caused  the  break  of  the  axle;  whether  the 
breaking  of  the  bridge  caused  it  or  not. "  In 
its  charge  the  court,  among  other  things, 
said  to  the  jury  that  there  was  no  dispute  up- 
on the  testimony  of  the  fact  that  the  plaintiff 
received  an  injury  by  reason  of  the  falling  of 
the  bridge;  that  there  was  no  dispute  upon 
the  testimony  that  the  bridge  was  defective. 
This  charge  was  excepted  to,  and  it  is  now 
insisted  tliat  it  related  to  mere  questions  of 
fact,  which  sbouid  have  been  submitted  to 
the  jury  on  the  evidence,  and  should  not  have 
been  decided  by  the  court  as  matters  of  law. 
We  are  dearly  of  the  opinion  that  thtte  ques- 
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tionB  ahonld  not  bave  beon  withdrawn,  hb 
they  were,  from  the  consideration  of  the 
jury.  The  evidence  in  r^ard  to  them  is  not 
so  clear  and  andisputed  aa  justified  the  court 
in  deciding  them  as  questions  of  law.  Fur^ 
ttwrmore,  we  think  it  was  for  the  jury  to  de- 
terraiue  whether  the  bridge  was  defective; 
and.  in  view  of  the  plaintifTs  testimony  hs  to 
the  breaking  of  the  axle,  the  jury  should  liave 
been  instructed  to  determine  whether  the 
breaking  of  the  axle  or  the  falling  of  the 
bridge  was  the  proximate  causeof  the  injury. 
The  evidence  is  very  obscure  as  to  how  the 
breaking  of  the  axle  affected  the  load  upon 
the  wagon.  If  it  was  the  efUcient  cause  of 
throwinlf  the  wagon  over,  with  its  load,  up- 
on the  bridge,  It  may  have  broken  that 
structure  down,  when  otherwise  the  plaintiff 
would  have  crossed  it  in  safety  if  the  axle 
had  not  broken. 

It  is  said  on  the  part  of  the  plaintiff  that 
thete  is  not  a  particle  of  testimony  which 
tends  to  show  that  the  breaking  of  the  axle 
had  any  effect  whatever  upon  the  load  in  the 
wagon;  that  the  axle  broke  as  a  consequence 
of  the  bridge's  falling;  and  that  no  other  in- 
ference can  be  made  on  the  facts.  On  the 
otlier  aide  it  js  insisted  that  it  was  the  broken 
axle  which  caused  the  injury;  that  when  it 
broke  it  threw  the  load  of  shingles  violently 
upon  the  bridge,  and  broke  it  down.  At  Orst 
we  had  some  doubt  whether  there  was  suffi- 
cient evidence  to  carry  the  question  to  the 
jury  as  to  whether  the  breaking  of  the  axle 
did  cause  the  inj  ury ;  but,  after  a  careful  ex- 
amination of  all  the  evidence,  we  think  that 
question  should  have  been  submitted,  and 
that  the  court  should  have  directed  the  jury 
to  determine  whether  the  breaking  of  the  axle 
or  the  falling  of  the  bridge  was  the  prox- 
imate cause  of  the  injury,  and  that  it  was 
error  not  to  so  charge  upon  the  testimony 
which  had  been  adduced  on  the  trial.  So. 
without  considering  any  other  question  dis- 
cussed, we  reverse  the  judgment  for  this  er- 
ror in  the  charge,  and  send  the  case  iMCk  for 
a  new  trial. 

Judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  la  remanded  for  a  new  trial. 


Bbilz.  «.  IDB'8  Estate. 
(avsmma  Court  of  Witconalin.  Nov.  B,  1889.) 

CLAHU  AftUHST  ESTATSS. 

1.  Under  Rev.  St  Wig.  {  8889,  providing  that 
the  oouDty  c»urt  sball  appoint  convenient  times 
mi  places  when  and  where  the  court  will  receive, 
ezamlne,  and  adjust  claims  against  decedents'  es- 
tates, the  orlKlnal  order  requiring  creditors  to 
present  their  claims  must  designate  the  times  and 
l^aoes,  and  Its  failure  to  do  so  is  a  fatal  defect 
which  is  not  cured  hy  suhaequent  publication  of  a 
noUoe,  in  pursnanoe  of  the  order,  designatiiig 
moh  times  aad  places. 

3.  Where  the  published  notice  extends  the  time 
within  which  claims  may  be  presented,  beyond 
that  speolfled  In  the  order,  the  proceedings  are  fa- 
tally defective. 

Appeal  from  circuit  court.  Portage  county; 
-Chakles  M.  Webb.  Judge. 

IjQuis  Brill  petitioned  the  county  court  for 


an  extension  of  time  within  which  claims 
against  the  estate  of  Spencer  Ide,  deceased, 
might  be  presented  after  the  expiration  of 
the  time  theretofore  designated  by  the  county 
court  in  which  claims  should  be  presented. 
From  an  order  granting  such  petition  the 
executor  of  deceased  appealed  to  the  circuit 
court,  which  affirmed  the  order,  and  he  now 
appeals  to  this  court, 

Synon  <£  Progt,  for  appellant.  CaU,  Jonet 
A  aanbom,  for  respondent. 

Cole.  C.  J.  This  court  has  frequently 
held  that,  to  bar  a  claim  against  an  estate, 
the  provisions  of  a  statute  upon  the  subject 
must  be  substantially  complied  with.  In  tlila 
case  the  county  court,  upon  the  application 
of  the  executor,  made  an  order  on  the  5th 
day  of  May,  1887.  requiring  creditors  to  pre- 
sent their  claims  and  demands  to  the  court 
for  examination  and  allowance  within  six 
months  from  that  date.  But  the  order  did 
not  appoint  or  designate  any  time  and  place 
when  and  where  the  court  would  receive, 
examine,  and  adjust  such  claims,  as  Is  re- 
quired by  section  3839.  Rev.  St.  That  sec- 
tion expressly  provides  that  the  county  court 
shall  appoint  convenient  limes  and  places 
when  and  where  the  court  or  commissioners 
will  receive,  examine,  and  adjust  claims 
against  the  estate.  The  language  is  clear 
and  distinct,  and  evidently  contemplates  that 
the  order  itself  shall  designate  or  fix  "the 
times  and  places"  for  such  examination  of 
claims.  It  is  true  the  order  further  pro- 
vided that  notice  of  the  time  and  place  when 
and  where  the  court  would  receive,  examine, 
and  adjust  the  claims  should  be  given  by 
publishing  the  same  in  the  newspaper  named; 
accordingly  a  notice.  si{(ned  by  the  county 
judge,  which  did  designate  such  times  and 
places,  was  published.  But  this  designation 
of  the  "times  and  places"  In  the  published 
notice  did  not,  and  could  not,  operate  to  cur6 
the  defect  in  the  original  order,  which  omit- 
ted these  important  requisites.  For.  as  we 
have  s;tid,  the  statute  contemplates  that  the 
"times  and  places  when,"  etc.,  shall  be  stat- 
ed in  the  order  itself,  and  thus  become  apart 
of  the  records,  to  which  interested  parties 
may  resurt  for  informatiun. 

But  there  is  a  further  objection  to  the  no- 
tice as  published,  which  is  that  it  attempts 
to  enlarge  the  time  within  which  claims 
could  be  presented.  By  the  order  creditors 
were  limited  to  six  months  from  May  5th. 
The  time  would  of  course  expire  on  the 
5tb  of  the  following  November.  But  the 
published  notice  is  that  the  county  court  will, 
on  the  first  Tuesday  of  July,  being  the  5th 
day  of  the  month,  and  on  the  first  Tuesday, 
being  the  6th  day.  of  December.  1887,  at  the 
probate  office  in  the  city  of  Stevens  Point, 
Wis.,  receive,  examine,  and  adjust  the  claims 
of  all  persons  against  the  estate  of  the  de- 
ceased. Thus  the  published  notice  and  or- 
der are  In  direct  conflict  as  to  the  limita- 
tion of  the  time  for  the  presentation  of  the 
claim.   There  should  be  no  such  confusion 
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or  uncertainty  In  tfae  proceedings  which  bar 
a  creditor  of  his  right  to  collect  a  claim 
against  an  estate.  The  statute  does  not  sanc- 
tion or  warrant  it.  It  is  said  the  county 
judge  had  no  power  to  give  the  notice,  and 
appoint  the  times  and  places  where  claims 
would  be  received,  but  that  these  things 
should  be  fixed  by  the  court  itself.  We  have 
already  indicated  that  this  is  a  correct  view 
of  the  statute,  and  that  the  **times  and  places 
when."  etc.,  should  be  set  forth  in  the  order 
made  by  the  court.  In  Ashley  v.  Eggers,  59 
Wis.  563>  18  K  W  Bep.  471,  it  was  claimed 
that  the  county  court  should  give  the  notice, 
but  the  point  was  not  then  decided,  and  it  is 
not  necessary  to  decide  it  here.  The  defect- 
ive order  and  notice  cannot  operate  to  limit 
or  bar  the  right  of  a  creditor  to  present  his 
oialm  against  the  estate  for  examination  or 
allowance.  The  proceedings  have  been  so 
irregular  and  defective  that  no  such  legal 
conseqaences  can  be  attached  to  them.  It 
follows,  from  this  view,  as  the  time  for  the 
presentation  of  claims  against  the  estate  lias 
not  been  legally  limited,  the  county  court  had 
power,  under  section  3840,  to  make  an  order 
to  examine  and  adjust  a  claim,  tCs  it  did  do  by 
tfae  order  of  April  4,  1888.  Large  v.  Large. 
29  Wis.  60.  The  order  of  the  circuit  court  is 
affirmed. 


Beed  9t  a2.  «.  Wilson. 
(SupreiM  Cowri  of  WiseonHn.  Sav.  5, 188B.) 
EzBCDTOBs— Aoooumnrs— Amux. 

1.  On  the  maklnK  of  am  order  by  the  dnmlt 
oonrt  In  a  case  taken  to  it  by  appeal  from  tbe  ooan- 
ty  court,  the  papers  were  transmitted  to  the  oouo- 
by  ooart.  Afterwards  notice  of  au  appeal  to  the 
mpreme  ooiirt  from  the  order  of  the  tntxmlt  court 
was  served,  and  In  pursuancn  of  an  order  of  tfae 
^rcait  Judee  the  clerk  made  a  return  of  oertlfled 
oopies  of  the  papers  and  records  which  were  bo- 
fore  the  (drcttlt  court.  Held^  that  it  would  be  pre- 
sumed that  the  clerk  had  lawful  oustodr  of  the 
papers  and  records  when  fae  made  tfae  return. 

9.  Where  an  order  of  the  droult  court  direoU 
ing  a  settlement  of  the  accounts  of  a  deoMwed  ez- 
ecutor  was  reversed  so  far  as  it  required  the  ex- 
ecutrix of  tfae  deceased  executor  to  render  tfae  ac- 
count, tfae  circuit  court  properly  directed  the  coun- 
ty  court  to  proceed  to  settle  tbe  aooounts  of  tfae  de- 
oeaaed  executor  aooordlng  to  Its  former  order,  so 
far  aa  tbe  same  was  not  reversed  or  modified,  and 
that  tfae  executrix  appear  before  the  oouttty  court 
and  submit  to  an  examinatloii  In  referenoe  to  the 
mattors  In  qaestlon. 

Appeal  from  circnit  court,  Iowa  county. 

Petition  by  Jane  E.  Beed,  Carrie  Terry 
Eelsey,  William  V  Baker,  and  Sarah  F.  Ba- 
ker, legatees  and  devisees  ot  tbe  ^tate  of  John 
B.  Terry,  deceased,  and  John  H.  Vivian,  ad- 
ministrator de  bonia  noi»  of  said  estate,  and 
James  Hutdiison.  against  Frances  H.  Wil- 
son, as  executrix  of  the  last  will  of  Alexan- 
der Wilson,  deceased.  Defendant  appeals 
from  an  order  requiring  ber  to  submit  to  an 
examination.  For  former  report,  see  41  K. 
W.  Bep.  7I&. 

Orton  (ft  Oebom,  for  appellant.  Spetuley 
d  MoHhon  and  W,  M,  Bpoonert  for  respond- 
ents. 


Cole,  G.  J.  A  motion  was  made  to  dis- 
miss this  appeal  on  two  grounds:  (1)  Be- 
cause the  order  is  not  appealable;  and  (2)  be- 
cause no  proper  return  baa  been  made  to  this 
court  within  the  time  required  by  law.  As 
to  the  second  ground  relied  on,  it  is  sufficient 
to  say  that  we  have  a  return  made  by  the 
clerk  of  the  circuit  court,  consisting  of  certi- 
fied copies  of  all  papers,  flies,  and  records  ap- 
pertaining to  the  appeal  which  were  before 
tfae  circuU  court,  and  these  certified  copies 
were  made  and  returned  pursuant  to  the  or- 
der of  the  circuit  court.  It  is  said  that  all 
the  papers  in  the  case  had  been  theretofore 
regularly  reniitled  to  the  county  court,  so  that 
the  clerk  of  the  circuit  couit  could  not  send  up 
certified  copies  of  the  original  papers,  as  they 
were  no  longer  under  hia  custody  and  control. 
It  appears  that  directly  after  the  order  ap- 
pealed from  was  made,  and  before  notice  of 
appeal  was  served,  the  records  and  papers  on 
which  the  circuit  court  acted  had  been  deliv- 
ered to  the  count;  judge  of  Iowa  county.  The 
judge  of  the  circuit  court  was  of  the  opinion 
that  section  4037  of  the  Revised  Statutes  did 
not  contemplate  that  the  papers  and  records 
upon  which  that  court  had  heard  the  appeal 
should  be  transmitted  to  the  county  cour^  but 
that  only  a  certified  copy  of  its  dtder  or  Judg- 
ment should  be  transmitted  to  the  county 
court.  However  this  may  be,  the  clerk  of  the 
circuit  court  was  directed  to  send  up  certified 
copies  of  all  papers  and  records  before  the  cir- 
cuit court  on  the  hearing  and  the  making  of 
the  order  appealed  from  as  the  return  to  this 
court.  Tbe  circuit  court  had  undoubted  au- 
thority to  direct  tbe  clerk  to  send  on  tbe  re- 
turn to  this  court  copies  in  lieu  of  the  orig- 
inals. Section  3050.  The  clerk  of  the  cir- 
cuit court  has  made  a  return  In  obedience  to 
this  direction,  and  we  must  presume  he  had 
lawful  custody  of  the  papers  and  records,  so 
as  to  make  it.  If  the  papers  and  records  had 
been  prematurely  or  improperly  passed  from 
his  custody,  tbe  circuit  court  could  order 
them  back,  so  as  not  to  defeat  or  prejudice 
tlie  right  of  a  party  to  an  appeal.  As  the 
case  stands,  we  hold  that  we  have  a  sufficient 
return  before  us. 

As  to  the  other  ground,  we  have  considera- 
ble doubt  whether  tfae  order  is  appealable. 
Only  certain  portions  of  the  order  of  May  31, 
1889,  are  appealed  from,  and  they  do  not  seri- 
ously affect  the  appellant,  or  any  substantial 
right  of  hers.  They  are  quite  harmless. 
Therefore,  waiving  the  question  aa  to  their 
appealability,  we  will  proceed  to  consider 
them  on  the  merits.  On  the  former  appeal 
(73  Wis.  497.  41  N.  W.  Bep.  716)  this  court 
decided  that  tbe'coiinty  court  had  no  author- 
ity under  the  laws  of  this  state  to  compel  the 
executrix  of  the  deceased  executor  of  tfae  will 
of  Terry  to  render  and  settle  the  account  of 
her  testator  as  executor  of  said  will.  Tht 
reasons  for  tfaia  conclusion  are  fully  stated  in 
the  opinion  by  Mr.  Justice  Tatlob.  and  need 
not  be  dwdt  on  here.  Consequently  this 
court  reversed  tfae  order  of  the  circuit  court, 
which  had  affirmed  tfae  power  of  tbe  county 


Digitized  by 


SIMMONS  V.  OLIVES. 


6dl 


court  to  compel  the  executor  ot  a  deceased  ex- 
ecutor to  render  and  eettlethe  account  of  the 
latter.  The  cause  was  remanded  to  tlie  cir- 
cuit court  with  instructions  to  that  court  to 
enter  an  order  reversing  so  much  of  the  order 
of  the  county  court  appealed  from  as  required 
the  executrix  to  render  and  file  a  complete  ac- 
count of  her  linahand  as  executor  of  the  will 
of  Terry.  In  the  order  of  May  81. 1880,  the 
circuitcourt  fully  complied  with  and  executed 
the  instructions  of  tlils  court  as  conbUned  In 
its  remittitur.  But  the  circuit  courtfurther 
ordered  that  the  county  court  proceed  accord- 
ing to  law  under  its  former  order,  noticci  and 
citation,  so  far  as  the  same  had  not  been  mod- 
iSeil  or  reversed,  and  settle  the  accounts  of 
the  executor  of  the  will  of  Terry;  that  notice 
be  given  of  the  liearlng  to  ail  parties  interest- 
ed, and  on  the  day  iippuinted  the  county  court 
hear  tiie  evidence  and  proofs  offered,  and 
tiiereon  state  and  settle  the  account  of  the 
executor  of  the  will  of  Terry.  It  was  further 
ordered  tliat  the  appellant  appear  before  tlie 
county  court  at  this  hearing,  and  submit  to 
an  examination  in  refert-nce  to  the  matters 
relating  to  tlie  subject  or  inquiry.  Now,  we 
are  at  a  loss  to  understand  bow  tlie  appetlaut 
can  be  injured  by  tliis  provision  in  tlie  order. 
It  seems  to  us  clear  that  she  may  be  requirfd 
by  the  county  court  to  appear  before  It  with 
all  books  and  papers  in  lier  possession  or  un- 
der hfr  cunirol,  and  submit  to  such  an  exam- 
ination to  the  end  that  the  county  court  may 
stale  and  si  ttle  the  account  of  the  deceaseil 
executor.  Parties  Interested  in  the  Terry  es- 
tate have  the  right  to  have  that  account 
made  and  settled,  and  the  county  court  can 
only  stale  and  settle  it  upon  proufs  produced, 
which  may  be  documentary  evidence,  or  tlie 
testimony  of  witnesses.  Any  person,  there- 
fore, who  has  any  knowiedf^e  on  the  subject, 
may  be  called  to  give  testimony,  and  the  ap- 
pellant, as  the  representative  of  the  deceased 
executor,  may  give  important  information 
bearing  upon  the  matter  of  the  account.  At 
all  events  we  see  no  valid  reason  for  holding 
that  she  should  not  submit  to  such  examina- 
tion in  this  proceeding,  and  disclose  all  facts 
within  her  linowledge  relating  to  the  admin- 
istration or  her  husband  of  the  Terry  estate. 
She  can  do  that  as  well  in  this  proceeding  as 
any  other.  She  may  be  able  to  furnish  very 
material  facts  upon  which  the  account  could 
be  stated  and  settled  by  tlie  county  court. 
Hfr  counsel  say  that  the  original  purpose  of 
the  pn>ceeJing  was  to  compel  her  to  render 
and  settle  the  account  of  a  deceased  executor, 
and,  as  that  object  has  confessedly  failed,  the 
entire  matter  should  be  dismissed.  The  pro- 
ceeding WHS  instituted  to  obtain  a  settlement 
of  Wilaun's  account  as  executor,  on  the  peti- 
tion of  Mrs.  Beeil,  who  is  interested  in  the 
Terry  estate.  Now,  because  it  hits  been 
held  that  Mrs.  Wilson  cuuld  not  be  compelled 
to  settle  that  account,  it  does  not  follow  that 
the  county  court  has  no  power  to  settle  it. 
As  was  said  by  Mr.  Justice  Taylob  in  his 
opinion,  parties  desiring  to  have  the  account 
of  a  deceased  executor  settled  and  adjusted 
v.43N.w.no.  15—86 


must  produce  the  evidence  from  which  the 
county  court  may  state  and  settle  it,  and 
Mrs.  Wilson  can  be  called  as  a  witness  and 
be  compelled  to  produce  all  books,  accounts, 
or  other  documentary  evidence  In  her  posses- 
sion, or  under  her  control,  to  enable  the 
court  to  perform  that  duty.  The  county 
court  Is  tbe  proper  tribunal  to  settle  the  ac- 
count of  the  deceased  executor,  and  it  lias  all 
parties  Interested  in  the  matter  before  it,  and 
there  la  no  reason  why  It  should  not  proceed 
and  accomplish  tlie  object  originally  intend- 
ed. It  would  seem  idle  to  dismiss  this  pro- 
ceeding and  Institute  some  other,  and  go  over 
the  same  ground,  to  reach  the  result  which 
can  be  as  fully  and  effectually  attained  In 
this  as  in  any  other.  We  think  tlie  circuit 
i  court  was  correct  in  ordering  the  county 
court  to  proceed  according  to  law  and  settle' 
the  accounts  of  Alexander  Wilson  as  execU' 
tor  of  the  will  of  Mr.  Terry  from  the  time  of 
his  appointment  as  such  executor  to  the  time 
of  his  death,  and  to  that  end  the  court  should 
hear  the  evidence  and  proofs  offered,  and 
consider  the  same,  and  thereon  state  and  set- 
tle the  account.  We  can  perceive  no  possi- 
ble objection  to  this  proceeding  in  the  matter 
to  settle  an  account  which  it  would  seem 
should  have  been  settled  and  adjusted  before 
now.  and  doubtless  would  have  been  had  not 
Mr.  Wilson  died.  This  is  the  principal  feat- 
ure in  tiie  order  which  is  objected  to,  and  as 
we  think  it  correct  Ihe  portions  of  the  order 
appealed  from  are  affirmed. 


Simmons  e.  Olivscb  «t  aZ. 
(Supreme  Court  ^  WiBcotiatn.  Nov.  B,  1889^) 

laVMTitBNT  or  Trust  Ftnros. 

A  trustee,  who,  without  directloDS  as  to  the 
mode  of  iDveBtiDg  trust  fuads,  loaas  them  to  a 
private  mauufacturiuf  corporation  on  mere  peiv 
■onal  seoority,  ia  llsble  for  any  loss  oooa^oned 
thereby,  though  he  aots  In  good  laith. 

Appeal  from  circuit  court.  Fond  da  Lao 
county;  N.  8.  Gilson.  Judge. 

Accounting  and  petition  to  be  discharged 
by  M.  W.  Simmons,  trustee  of  the  esfcite  of 
William  Oliver,  deceased.  Elizabeth  Oliver 
and  others,  beneficiaries,  objected  to  the  ac- 
count, and  opposed  the  petition.  From  a 
Judgment  holding  the  trustee  liable  forcer- 
tain  losses,  he  appeals. 

Knotoles  dt  Phelpg,  for  appeUant.  iT.  (7» 
ff(^n,  for  res{>oudeutB. 

Cole,  C.  J.  M.  W.  Simmons,  as  trustee, 
received  the  funds  mentioned  in  his  account 
from  the  former  trustee,  Smith,  to  invest 
and  to  keep  invested  for  the  benelit  of  the 
beneficiaries  named.  The  income  was  to  be 
paid  to  tbe  widow  during  her  life,  and  $1,000 
was  to  be  paid  the  children  In  equal  portions 
when  the  youngest  should  arrive  at  age.  No 
directions  were  given  in  the  order  appointing 
Simmons  as  to  how  the  trust  funds  should  be 
invested.  It  ajipears  tliat  in  18B3  the  trustee 
loaned  to  the  McDonald  Manufacturing  Corn- 
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pany  a  portion  of  the  fund,  taking  Its  In- 
dorsed note,  which  note  was  taken  up  in 
February,  1884,  by  a  new  note  for  the  amount 
of  the  loan  unpaid*  such  note  running  one 
year,  which  was  indorsed  by  the  president 
and  secretary  of  the  company.  The  company 
at  this  time  was  in  good  financial  standing, 
and  tlieindorsers  were  reputed  to  be  perfect- 
ly responsible,  and  men  of  ample  means.  In 
a  few  months,  however,  the  company  failed, 
and  turned  over  its  property  tea  trustee,  and 
the  president,  who  was  supposed  to  have  the 
most  property  of  either  at  the  indomeis,  be- 
came unable  to  pay  his  debts.  The  claims 
against  the  manufacturing  company  were 
finally  compromised  at  50  cents  on  the  dollar, 
in  cash  and  notes,  and  60  cents  in  mining 
stock  at  96  a  share.  Simmons  at  first  de- 
clined to  take  the  mining  stock*  not  con- 
sideling  it  of  any  Talue.  but  after  a  few 
months,  thinking  it  might  turn  out  to  be 
vorLh  something,  decided  to  take  it  and  pay 
an  assessment  ot  950  upon  it,  ftir  wbicb  it 
was  advertised  for  ule.  The  testimony  clear- 
ly shows  that  the  compromise  made  by  the 
creditors  of  the  manufacturing  company  was 
the  best  that  could  be  reaUzed  at  the  time; 
and  that  the  mining  stock,  whldi  proved  to 
be  worthless,  was  considered  of  some  value. 
The  trustee,  in  his  account  filed,  wishes  to 
tw  credited  and  allowed  for  the  mining  stock 
at  Its  face  value  and  interest  thereon  since 
Jane  22, 1888,  and  the  amount  paid  upon  it 
as  an  assessment,  together  with  another 
small  item  of ,911.  The  ben^daries  object 
to  the  allowance  of  these  items,  and  the  court 
below  decided  that  the  estate  of  the  trustee 
mast  make  good  the  loss  resulting  to  the 
^st-estate  by  reason  of  the  loan  to  tnie  manup 
Xacturing  company. 

Ve  think  tiie  dnmit  oourt  was  dearly 
Tight  In  holding  the  trustee  liable  for  the  loss 
■of  tiie  trust  funds  under  the  drcumstanoee. 
.He  made  a  loan  to  a  mraafecturing company 
.upon  Its  note  and  the  personal  security  ik 
tvo  indoraera.  It  is  true,  when  the  note  for 
the  amount  of  the  loan  nnpiUd  was  given  in 
February,  1884,  In  addition  to  the  security 
of  the  Indorsers.  the  company  had  assigned 
to  the  trustee  as  cdlateral  for  the  payment 
<x)f  the  note  a  bond,  which  was  supposed  to 
!be  a  lien  upon  real  estata.  but  whldi  was  aft- 
•erwards  held  by  this  court  to  be  invalid,  and 
not  a  lien  upon  its  property.  So  it  eventual- 
ly tamed  out  that  the  loan  was  made  to  a  pri- 
vate business  corporation  upon  personal  se- 
curity alone.  While  there  Is  no  evidence 
that  the  trustee  did  not  act  in  good  faith  in 
making  the  loan,  doubtless  deeming  it  en- 
tirely safe,  and  amply  secured,  yet  he  cannot 
be  protected  against  the  loss.  We  are  dis- 
posed, on  this  subject,  to  follow  the  English 
rule  which  has  been  adopted  in  some  of  our 
Bister  states,  and  hold  that  the  trustee  can- 
not invest  trust  funds  in  personal  securities. 
And  that  it  Is  not  an  exercise  of  sound  discre- 
tion to  so  invest  them.  Says  Parker,  Y.  C, 
in  Ackerraan  v.  Emott,  4  Barb.  626-636: 
**It  is  a  well-settled  rule  of  the  English  court 


of  chancery  that  the  trustee  can  only  protect 
himself  against  risk  by  Investing  the  trust 
fund  in  real  estate,  or  governmental  secu- 
rities. He  must  either  take  security  on  real 
estate,  or  invest  In  a  fund  approved  by  the 
court;  and  no  other  fund  is  there  approved 
by  the  courts  except  the  public  funds.**  The 
learned  counsel  on  behalf  of  the  trustee  can- 
didly admits  that  it  hi  the  rule  of  the  earlier 
decisions,  and  the  one  which  is  laid  down  la 
some  of  our  dementaiy  works  on  this  sub- 
ject, which  say  that  the  trustee  is  personally 
liable  in  case  of  any  loss  from  Investments  in 
personal  securities,  no  matter  how  safe  they 
may,  at  the  time,  seem  to  be.  The  conces- 
don  is  according  to  the  fiwit,  as  an  examina- 
tion at  the  authorities  will  show  But  he 
insists  tiiat  this  well-established  rule  shall  be 
changed  to  meet  the  conditions  and  needs  of 
present  business  and  methods  of  investment. 
Investments,  he  says,  in  nerstmal  securities, 
are  deemed  qaite  as  safe  and  rdiable,  by 
good  business  men,  as  loans  upon  real  estate, 
which  is  subject  to  great  changes  In  value 
from  one  cause  or  another.  Tliis  remark 
may  be  true  when  applied  to  new  towns  or 
dties  where  there  Is  more  or  less  speculation 
in  real  estate;  but  as  a  general  mle  the  com- 
merclid  world  regards  loans  made  uptm  ad- 
equate real  estate  security  as  more  safe  and 
desirable  than  upon  personal  security.  Of 
course  It  is  not  practicable  for  a  trustee  al- 
ways  to  find  government  securities  In  which 
to  invest,  but  he  can  usual^  find  oppor^ 
tunlties  to  make  loans  upon  safe  and  ade- 
quate real  estate  securities,  and,  lu  view  of 
the  hazards  of  other  Investments,  of  which 
this  case  furnishes  a  good  illustration,  we 
are  disposed  to  bold  that  the  trustee  should 
not  be  protected  against  loss  in  Investing 
trust  funds  unleu  he  loans  on  real  estate 
security,  or  invests  in  some  other  secur- 
ity approved  by  the  court  to  which  he  is  ao- 
countable  for  the  manner  be  executes  his 
trust.  If  this  rule  shdl  be  found  inconven- 
lent,  or  on  the  whole  not  best  adapted  to  the 
new  condition  of  things,  or  to  the  necessities 
oCpresent  business  arrangements,  the  legisla- 
ture can  change  it  by  authorizing  the  invest- 
ment of  trust  funds  in  shares  or  stocks,  or 
on  the  credit  of  business  corporations,  or  on 
the  personal  security  of  individuals.  We 
prefer  to  adhere  to  the  well-established  rule 
in  relation  to  the  investment  of  trust  funds, 
and  if  a  change  is  to  be  made  let  the  legislar 
ture  make  it.  We  do  not  enter  upon  a  dis- 
cussion of  the  doctrine  wbicb  makes  an  in- 
vestment on  private  or  personal  security  at 
the  risk  of  the  trustee,  because  the  taw  is  elfr 
mentary.  The  prevailing  rule  in  the  United 
States  and  In  England  Is  to  prefer  either  pub- 
lic securities  or  real  estate  securities  to  per^ 
sonal  security,  and  this,  we  think.  Is  a  wise 
and  salutary  rule  to  follow.  HID,  Trustees, 
868  et  aeq..  and  cases  referred  to  In  the  notes; 
1  Ferry,  Trusts,  §  458  etseq.;  2  Fom.  Eq. 
Jur.  8  1074:  Clarlc  v.  Garfield,  8  Allen,  427. 

It  Allows  from  these  views  that  the  judg- 
ment of  the  circuit  court  must  be  affirmed. 
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Faibchild  ti  (U  9.  MAB8HAU» 

{Supreme  Court  of  Minnesota.  Nov.  S,  1S80.) 

RBT-TtAffii  or  DowBB— 'Eutcnoir  bt  Wumw. 

1.  Tbaaeoeptanoebyawidowof  theproTtsioiiB 
Bade  for  tier  m  hwr  hnsband'B  will  coDstitutes  a 
bar  to  her  claim  of  "dower, "  so  called,  la  lands 
conveyed  by  him,  during  coverture,  by  deed  of 
warranty,  In  which  the  wife  did  not  join;  Buch 
claim  of  dower  appearing  to  be  inoonaUtent  with 
the  proTlBions  of  the  wilL 

a.  The  appellant  entered  into  a  contract  with 
the  reapondents  for  the  purchase  of  a  certain  tract 
of  land,  and  then  refused  to  perform,  upon  the 
sround  that  the  title  was  doubtful  and  unmarketa- 
Dle.  The  respondents'  title  was  derived  through 
mesne  oooveyaaces  from  one  W.,  who  had  coo- 
TC^ed  by  deed  oontalnlnff  full  eovenante  of  war- 
ranty, during  covertarft  Bis  wife  did  not  join  In 
tbis/leed,  has  never  conveyed  her  interest  in  the 
landTis  still  living,  and  is  the  widow  whose  rights 
were  involved  in  the  case  of  Wasbbum  v.  van 
8teenwyk.88Ulnn.886.20ir.  W.Bep.884.  Held, 
that  in  view  of  the  deoislon  in  that  case,  and  of 
what  this  court  regards  as  a  conclusive  line  of  au- 
thorities in  this  country  supportlsgthe  rule  stated 
In  the  first  paragraph  of  this  syllabus,  the  respond- 
ents' tlUe  to  said  tract  of  land  waa  and  la  not 
doubtful  or  unmarketable. 
[SyUatnu  bv  th«  Court.) 

Appeal  from  district  court,  Bamaiy  ooud- 
ty;  ^SLLY,  Judge. 
Jamu  H.  Foote,  for  appeUant.  WUliami 

it  Ooodenoto,  for  reBpondents. 

Collins,  J.  The  respondentB  brought  this 
action  to  compel  the  appellnnt  to  speclflcuUy 
perform  hia  contract  with  them  for  the  pur- 
chase of  certain  real  est»te.  The  defendant 
reslBted.  upon  the  ground  that  plaintiffs  were 
'  unable  to  convey  a  good  and  marketable  title 
to  the  property.  In  the  year  1881,  the  late 
Cadwalader  C.  Washburn,  tlien  a  married 
man,  was  the  owner  in  fee  of  aaid  premises. 
He  tben  conveyed,  by  warranty  deed,  with 
the  usual  covenants, — as  was  admitted  upon 
the  argument  in  this  court, — to  another  per- 
son, from  whom,  through  certain  mesne  con* 
▼^ances,  these  plaintiffs  obtained  their  title. 
Mrs.  Washburn  did  not  join  In  the  deed,  has 
never  conveyed  her  Interest  in  the  premises, 
and  is  still  living.  She  baa  been  insane, 
without  lucid  interval,  for  more  than  25 
jears.  Mr.  WBshbum  died,  testate,  in  the 
month  of  May,  1882.  Litigation  over  a  cer- 
tain provision  mtide  in  fals  last  will  and  tes- 
tament in  behalf  and  for  the  unfortunate 
wife  followed,  ending  in  a  decision  of  the  su- 
mreme  court  of  Wisconsin,  in  which  state  Mr. 
Washburn  resided  In  his  Ufe-tlme,  wherein 
It  was  determined  that  the  provision  of  the 
will  before  mentioned  was  intended  by  the 
testator  to  be  in  Ueu  of  the  widow^s  dower 
and  her  ono-third  Interest  in  the  personal  es- 
tate; that  the  statute  requiring  a  widow  to 
elect  undersuch  circumstances  applied  to  one 
insane;  and  timt  the  election  should  not  be 
made  by  her  guardian,  but  by  the  court.  The 
court  thereupon  elected,  in  bebalf  of  said 
widow,  to  take  under  the  will.  Van  Steen- 
wyek  T.  Washburn,  59  Wis.  488, 17  IS.  W. 
Bep.  289.  Subsequently,  in  the  course  of  an 
administration  of  the  testator's  estate  In 
Minnesota,  this  conrt  determined  ttiat  the 
election  aforesaid,  made  and  declared  In  Wis- 


consin, waa  effectual  everywhere  as  an  elec- 
tion by  the  widow  to  take  under  the  will,  and 
precluded  any  different  action  in  reBpect  to 
lands  in  this  state.  Washburn  v.  Van  Steen- 
wyk,  82  Mina.S36,20N.W.Rep.324.  Pro- 
ceding  the  opinion  of  the  court  In  that  case 
will  be  found  a  history  of  the  litigation  re- 
ferred to,  and  a  statement  of  so  much  of  the 
will  as  was  pertinent  thereto. 

The  Qrst  question  raised  by  the  appellant 
herein  is,  does  the  acceptance  by  tlie  widow 
of  the  provision  made  for  her  in  her  hus- 
band's will  bar  her  of  such  legal  rights  as  are 
fixed  by  section  S.  c.  46,  Gen.  St.  1878,  In 
real  estate  sold  and  conveyed  during  covert- 
ure by  the  husband  alone?  Whether  a  per- 
son is  required  to  elect  between  a  provision 
in  his  favor  in  a  will  and  aright  independent 
of  it  depends  wholly  on  the  intention,  ex- 
pressed or  implied,  of  the  testator.  If  it  be 
expressed  In  terms,  or  clearly  appears  from 
the  entire  will,  that  the  testator  intended  a 
provision  made  by  it  in  favor  of  a  devisee  or 
legatee  to  be  in  lieu  of  any  other  right  or 
claim  affecting  the  estate,  the  latter  must 
elect  which  he  will  take;  and  If  he  accepts 
what  the  will  provides  he  is  precluded  from 
asserting  such  other  right  or  claim.  Other- 
wise he  might  nccept  the  will  so  far  as  it  ben- 
eflted.  and  defeat  it  as  to  other  provisions. 
This  court  decided,  in  Washburn  v.  Van 
Steenwyk,  supra,  as  before  stated,  that  a 
will  such  as  that  under  consideration  made  a 
case  for  election  on  the  part  of  the  widow  be- 
tween the  provision  made  by  It  in  her  favor 
and  that  which  the  law  makes  to  a  widow 
out  of  the  estate  of  her  deceased  husband. 
That  is  to  be  taken  as  the  settled  law  of  this 
state. 

The  only  question,  save  as  hereinafter 
stated,  left  for  this  case  by  that  decision  is 
as  to  the  extent  to  which  she  should  be  re- 
quired to  elect.  Is  she  compelled  to  elect 
only  as  to  rights  given  by  law  in  the  estate 
of  which  the  husband  died  actually  selSKl.w 
estates  which  he  assumed  todisposeof  by  the 
will,  or  must  she  go  further,  and  elect  as  to 
similar  statutory  rights  in  rml  property  con- 
veyed by  him  In  his  life-time,  but  the  title  to 
which  his  general  estate  must  make  good  If 
the  title  prove  defectire?  The  question 
points  out  the  answer.  The  reason  why  it 
was  held  to  be  contrary  to  the  intention  of 
tbe  testator  that  the  widow  should  have  both 
the  testamentary  and  the  statutory  or  legal 
provlsiona  in  her  favor  was  that  the  assertton 
of  the  latter  by  her  would  be  hostile  to  and 
tend  to  defeat  the  general  purpose  of  the  wilL 
This  reason  applies  with  as  much  force  to 
rights  to  which  the  law  entitles  her  in  real 
estate  which  the  husband  had  conveyed  dur- 
ing coverture,  with  covenants,  and  which 
the  general  estate  left  by  him  was  bound  by, 
as  it  does  to  such  rights  in  estates  of  which 
be  died  seised.  The  assei-tton  by  the  widow 
of  tlie  legal  right,  in  the  one  case,  would  di- 
miniah  the  estate  to  be  distribnted  under  tlie 
will,  and  so  tend  to  defeat  its  provisions  pre- 
cisely us  it  would  in  the  other.   The  usser- 
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tion  of  the  riglit  would  be  adverse  to  the  pb- 
tate  left  by  the  testator  for  distribution  under 
the  wiUvnd  according  to  its  terms.  We  tliere- 
fore  conclude  that  the  acceptance  by  the 
widow  of  C.  C.  Washburn,  deceaned,  of  the 
provisions  made  for  her  in  hfs  will*  was  and 
is  a  bar  to  any  legal  claim  in  land  aliened 
by  him  during  coverture  and  by  warranty 
de<'d.  This  view  of  the  law  commends  it- 
self to  US,  and  seems  to  be  su|>portfr  )  by  an 
unbroken  line  uf  authorities  upon  this  pre- 
cise question.  Steele  v.  Fisher,  1  Edw.  Ch. 
435;  Allen  v.  Pray.  12  Me.  138;  Honisey  v. 
Casey.  21  Mo.  545;  Butlinton  v.  Banl£,  113 
Mass.  246;  Raines  v.  Corbin.  24  Ga.  1U5: 
Haynie  v.  Dickens,  68  111.  267.  Two  cases 
citeil  by  appellant  to  the  contrary  (Borland 
V.  Nichols.  12  Pa.  St.  38.  and  Westbrook  v. 
Vanderburgh,  3()  Mieh.  30)  simply  construe 
statutes,  and  have  no  bearing  u[K)n  the  issue 
here.  In  another  case  to  which  the  appel- 
lant has  called  attention  (Higglnbotham  v. 
Cornwell,  8  Grat.  83)  a  recovery  was  per- 
mitted evidently  because  the  devise  whs  un- 
conditional, and  its  acceptancedid  not  require 
nor  involve  an  election  by  the  widow. 
Neither  by  implication  nor  by  the  express 
terms  of  the  will  could  that  which  she  had  ac- 
cepted be  declared  a  suhstitute  for  duwer. 
Another  case  upon  wliich  appellant  relied 
(Braxlim  v.  Freeman,  6  Rich.  Law,  35)  Is  to 
the  same  effect,  and  the  court  concludes  its 
opinion  with  the  proposition  that,  as  a  right 
to  dower  may  be  extinguished  by  the  accept- 
ance of  something  which  may  be  given  for  ttie 
pur[iose  of  satisfying  it,  such  purpose  in  a 
will  must  appear  byexprfss  terms  or  by  nec- 
essary Implication.  It  is  evident  from  these 
decisions  that  the  common-law  rule  in  respect 
to  the  doctrine  uf  election  by  a  widow,  which 
prevailed  in  Virginia  and  South  Carolina  when 
tiieae  opinions  were  written,  was  given  a  very 
narrow  and  restricted  construction.  The 
same  rule  of  law  in  this  state  Is  loss  rigor- 
ouslytand  technically  applied.  In  re  Gotzian, 
84 Minn.  159.  24  N.  W.  Rep.  920. 

It  is  further  urged  by  the  appellant  that  in 
00  event  should  speelUc  performance  be  de< 
creed  in  this  case,  because  the  title  to  the 
premises  Is  doubtful  and  unmarketable.  Is 
dependent  upon  a  quest.on  of  law.  which  is 
being  litigated  by  tliese  parties  incidentally, 
and  in  the  absence  of  the  person  primarily 
interested, — a  person  who  will  not  be  fore- 
closed by  its  determination.  It  is  said  that 
a  title  may  be  doubtful  because  it  depends 
upon  a  doubtful  question  of  law,  not  settled 
by  any  binding  authority,  of  which  different 
courts  may  take  opposite  views,  and  in  cases 
where  those  who  have  an  interest  in  the 
property  will  not  be  concluded  by  the  decree, 
but  may  assert  their  claims  in  the  future. 
Wat.  Spec.  Perf.  550.  To  be  marketable,  the 
title  must  be  free  from  reasonable  doubt; 
but,  if  it  rests  entirely  upon  record  evidence, 
and  tlie  muniments  of  titleare  preserved  and 
accessible,  it  will  be  a  question  fur  the  court 
to  determine  upon  their  inspection, — a  ques- 
tion of  legal  construction.   If  the  title  is  to 


be  established  by  proof  of  mattov  ot  fact, 
not  of  record,  the  case  must  be  made  rerj 
clear  by  the  vendor  to  warrant  the  court  tn 
ordering  specific  performance.  Townshend 
V.  Goodfellow,  (Minn.)  41  N.  W.  Rep.  1056. 
And  tliere  may  l>e  found  collected  in  a  note 
attached  to  Cornell  v.  Andrews.  35  N.  J.  Eq. 
7,  a  large  number  of  cases  showing  what  de- 
fects  In  title  the  courts  consider  doubtful  or 
unmarketable.  The  rights  and  claims  of 
Mrs.  Washburn  toa  distributive  share  of  her 
husband's  estate  in  Minnesota  were  finally 
disposed  of  in  Washburn  v  Van  Steenwyk» 
supra;  it  there  being  held  that  she  had  elect- 
ed to  take  under  the  will,  and  not  aa  dower- 
ess.  In  view  of  that  determination,  and  oi 
what  we  regard  as  a  conclusive  line  of  au- 
thorities upun  tlie  question  now  before  us  in 
this  country,  can  It  be  said  that  the  title  held 
by  the  respondents,  and  which  they  offered 
to  confer  upon  the  appellant,  is  or  has  been 
doubtful  or  unmarketable?  We  think  not, 
and  that  it  is  obvious  that  there  can  be  no 
reasonable  duubt. — no  doubtful  question  of 
law, — standing  between  the  appetlant  and  a 
marketable  title  to  the  estate  sold  to  him  by 
the  respondents.  The  derision  of  tliia  court 
announcing  the  rule  and  settling  the  doctrine 
must  be  binding  upon  all  subSMjuent  cases. 
It  is  the  law  for  all  litigants,  and  clears  up 
the  donht,  if  any  ever  existed. 

Finally,  we  may  remark,  without  express* 
ly  sanctioning  the  rule  laid  down,  that  In 
England  it  is  now  considered  as  settled  that, 
when  there  is  a  duubt  upon  the  validity  of 
a  title  arising  from  a  construction  of  an  act 
of  parliament  or  the  wurds  of  an  instrument 
or  will,  it  is  the  duty  of  the  court  to  remove 
the  duubt  by  deciding  it.  The  decision  re- 
moves the  doubt,  and  specific  perturmance 
will  be  adjudged.  Bell  v.  Holtbj,  L.  R.  15 
Eq.  178.  Older  affirmed. 


lu  re  Dalpat, 
(Suprsme  Oomrt  of  Mtmutota.  OoL  99, 188>.) 

AssioinfBKT  FOR  Bbitxfit  or  Csbditobs— Cov- 
FLicT  OT  Laws. 
1.  AsageD6ntlrul8,aDB8siniiDeotofperaotial 
property,  valtd  by  the  laws  of  the  state  or  oooatnr 
where  made,  la  valid  everywhere.  But  the  rule  u 
subject  to  exceptions :  and.  a  transfer,  giving  pref- 
erenoes  to  certain  creditors,  made  lo  another  state, 
will  not  be  upheld  in  this  state,  as  to  property  sit- 
uated ttiereis,  if  la  oootraventlon  of  the  policy  and 
laws  of  the  state. 

3.  In  protseedlngs  in  Insolvency,  debt*  due  aa 
insolvent  who  has  ofsdomlclle  in  this  state  will  be 
deemed  to  have  a  sttua  therein. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Marshall  coun- 
ty; Mills.  Judge. 

The  fbllowing  is  the  stipulation  of  facts  re- 
ferred to  in  the  opinion: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  to  the  above-entitled  pro- 
ceeding that  the  motion  of  said  petitioners 
for  tlie  appointment  of  a  receiver  of  the  prop- 
erty of  said  debtor  may  be  heard  and  consid- 
ered upon  the  statement  of  the  facts  follow- 
ing, which  said  parties  do  hereby  stipulate 
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and  ■gne  apoo:  That  the  petitioners  Bur- 
bank*  Bloomlngdale,  and  Campbell  were  and 
are  copartners,  and  that  Kellof^g.  Johnson  & 
Company  was  and  la  a  corporation,  as  In  their 
petition  alieged.  That  Joseph  Dalpay  has 
been  for  two  years  last  past,  and  now  is,  en- 
gaged in  doing  business  as  a  general  mer- 
chant  at  Argyle,  in  the  state  of  Minnesota, 
and  now  has  and  has  had  there  his  pliice  of 
residence.  That  up  to  December  5,  1888. 
Dalpay  was  a  member  of  the  Brm  of  M.  D. 
Atlnrd  ft  Company,  which  firm  was  then  com- 
posed of  U.  D.  AUard  and  said  Dalpay,  and 
that  said  firm  was  engaged  in  business  as 
general  merchants  atAoburn,  In  the  terri- 
tory of  Dakota,  but  not  elsewhere.  That  on 
or  about  December  5, 1888,  said  firm  of  Allard 
A  Company  was  dissolved,  and  tliat  Dalpay 
snrceeded  to  the  business  of  the  firm,  tooic 
and  received  the  assets,  and  assumed  the  ila- 
billtles  thereof.  That  said  tf.  D.  Allard  A 
Company  became  indebted  to  the  petitioners 
aa  in  their  petition  alleged,  and  tliat  Joseph 
Dalpay  became  individually  indebted  to  the 
several  petitioners  as  in  their  petition  alleged, 
and  that  said  indebtedness  remains  unpaid, 
except  as  therein  stated.  That  said  indebt- 
adneas  of  M.  D.  Allard  &  Company,  aileged 
in  said  petition,  Is  for  merchandise  sold  and 
delivered  to  said  Arm  at  Auburn  aforesaid; 
and  the  indebtedness  by  Dalpay  intllvlilually 
incurred  ia  for  merchandise  sold  and  delivered 
to  him  at  Argyle,  In  the  state  of  Minnesota. 
That  an  indebtedness  was  contracteil  by  M. 
D.  Allard  &  Curapany  to  Wyman,  Mullin  & 
Company,  a  copartneialilp,  for  merchandise 
•old  and  delivered  to  said  Allard  A  Company, 
at  Auburn  aforesaid,  In  the  sum  of  about 
4K.500,  and  that  an  indelitedness  was  con- 
tracted  by  J.  Dalpay  to  Wyman,  Muilin  A 
Company  for  merchandise  sold  and  delivered 
to  him,  at  Argyle,  in  the  sum  of  $2,700;  all 
«f  which  remains  unpaid,  except  as  herein 
stated.  That  Dalpay  is  now  insolvent,  and 
that  he  has  not  atany  time  since  the 27th  day 
of  December.  1888,  been  possessed  of  assets 
sufficient  to  pay  in  full  his  debts.  That  on  or 
about  tlie  27th  day  of  December,  1888,  a  dre 
occurred  at  Auburn.  DalE.,  whereby  the  stock 
of  goods  there  situate  was  destroyed  by  Qre. 
Tliat  Dalpay  held  policies  of  insurance  there- 
on Aggregating  •4,750,— $2,000  of  wliich  was 
in  the  Syndicate  Insurance  Co.  of  Minneap- 
olis, Minn.;  «2,000  in  the  Huron  of  Huron. 
Dak.;  and  9750  in  the  Mitchell  of  MitclieU, 
Dak., — the  home  offices  of  which  companies 
were  of  the  places  named.  That  none  of  said 
policies  contained  any  provisions  a?  to  a  par- 
ticular place  of  payment  in  case  of  loss.  That 
all  said  companies  had  local  agencies  at  Graf- 
ton, Dak.  That  on  or  about  the  2Uth  day  of 
December.  1888,  at  Auburn,  Dak..  Dalpay 
assffined  said  policies  of  insurance  to  Wymau, 
Mullin  A  Company,  and  then  and  there  deliv- 
•ered  to  them  possession  thereof,  and  that  tliey 
now  have  the  same,  or  the  avails  thereof, 
aave  the  sum  of  #1,100.  collected  shortly  after 
said  assignment,  and  returned  to  Dalpay  at 
Ilia  instance  and  request,  and  pursuant  to 


agreement,  to  enable  bim  to  repay  an  over- 
draft of  town  funds,  of  which  he  had  been 
the  custodian.  That  said  policies  were  so  as- 
signed to  secure  said  Wyman.  Mullin  A  Com- 
pany's indebtedness,  as  aforesaid,  owing 
them.  That»nthe26thday  of  January.  1889, 
pursuant  to  a  verbal  agi'eem^t  tlieretofore 
made  between  said  Wyman,  Mullin  A  Com- 
pany and  Dalpay,  at  Auburn,  Dak.,  the  said 
Dalpay,  at  Minneapolis,  Minn.,  executed  an 
instru  ment  wherein  and  whereby  he  assigned, 
transferred,  set  over,  and  delivered  at  Au- 
burn. Dak.,  to  said  Wyman,  Mullin  A  Co.,  as 
collateral  to  and  to  secure  the  payment  ot 
their  said  indebtedness,  certain  notes  and  ac- 
counts then  in  hia  possession  at  Auburn, 
Dak.,  which  said  notes  and  accounts  arose 
out  of  transactions  as  follows,  to-wit:  The 
sale  of  goods  and  merchandise  upon  credit, 
and  in  the  usual  course  of  business,  by  said 
M.  D.  Allard  A  Company  to  persons  then  and 
now  residents  of  the  territory  of  Dakota. 
That  the  notes  and  accounts  aforesaid  were 
each  and  all  of  them  due  and  owing  from  cit- 
izens of  the  territory  of  Dakota,  residing  in 
and  abtiut  Auburn,  Dak.  That  the  same,  or 
thebulk  thereof,  bad  been  given  to,  or  charged 
by,  the  firm  of  Allard  A  Company,  to  said 
persons,  in  the  usual  and  ordinary  course  of 
business,  and  npon  credit  sales.  That  utter 
tbe  purchase  by  Dalpay  of  Allard's  int-erest, 
on  December  5th,  the  notes  and  accounts,  ex- 
cepting those  in  the  bank  hei  einafter  referred 
to.  remained  In  tbe  possessiun  of  Allard,  aa 
the  agent  of  Dalpay,  who  continued  to  act 
there  as  the  agent  of  Dnlpay  until  the  27lh 
day  of  December,  when  the  fire  occurred. 
Thxt  after  the  fire  they  were  turned  over  and 
remained  in  tbe  poesession  of  one  Calvin 
Morck.  who  waa  the  agent  of  DHlp;iy,  at  Au- 
burn, Dak.,  and  continued  in  his  sole  fiosses- 
sion  and  charge  until  the  transfer  to  Wyman, 
Mullin  A  Company.  That  the  notes  were  all 
made  payable  at  Auburn,  Dak.  That  the 
books  were  the  sole  evidence  of  the  accounts. 
That  Dalpay  had  no  knowledge  of  the  ao 
counts,  except  as  shown  by  the  books.  Tliat 
Dalpay  did  not  know  the  names  uf  the  per^ 
sons  owing,  or  the  amounts  owing,  only  that 
tbe  books  showed  debits  to  a  certain  amount. 
That  Dalpay  would  have  rer]ulred  the  books, 
in  Older  to  settle  or  adjust  any  account  That 
said  accounts  were  of  tlie  estimated  value  of 
$1,100,  and  sal^  notes  of  the  estimated  value 
of  $3,900,  but  had  l>een  pledged,  and  were, 
and  still  are,  in  possession  of  the  bank  at 
tirafton,  Dak.,  as  security  for  the  payment 
by  Allard  A  Company  of  a  note  for  alwnt 
$2,000  money  borrowed.  That  on  the  26th 
day  of  January,  pursuant  to  the  verbal  agree- 
ment hereinbefore  recited  with  reference  to  a 
transfer  of  the  notes  and  accounts  at  Minne- 
apolis, Minn..  Dalpay  executed  deeds  of  con- 
veyance to  Wymau,  Mullin  A  Company  of 
three  lots  in  Auburn,  Dak.,  of  the  estimated 
value  of  $300;  also  one  house  and  lot  in  Au- 
burn, DHk..  of  the  estimated  value  of  $300; 
and  a  parcel  in  Cavalier  county.  Dak.,  of  the 
estimated  value  of  $500, — which  suid  parcels 
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of  land  were  bo  deeded  to  Wymnji,  Mullin  & 
Company  to  further  secure  the  pnyment  of 
the  indebtedness  aforesaid  owing  them.  Thitt 
there  was  no  present  consideration  for  said 
several  transfers  hereinbefore  mentioned,  but 
the  same  were  made  to  secure  the  pre-existing 
indebtedness/as  aforesaid,  owing  to  Wymao, 
MuUin  &  Company  by  said  Allard  &  Com- 
pany and  Dalpay.  That,  excepting  as  afore- 
said, no  property  has  been  transferred  to  said 
'Wyman,  MulUn  &  Company.  That  the  busi- 
ness at  Auburn,  Dak.,  was  entirely  distinct 
from  the  business  at  Argyle,  Minn.  That; 
after  the  transfer  by  Allard  the  business  at 
Auburn  was  (inducted  without  change,  and 
was  kept  entirely  distinct  from  the  business 
at  Argyle.  That  Dalpay  owns  personal  prop- 
erty In  Minnesota  of  the  estimated  value  of 
at  least  $7,000.  That  there  Is  no  insolvent  or 
other  law  in  Dakota  whereby  the  securing  or 
giving  of  a  preference  by  an  insolvent  debtor 
is  prohibited,  or  can  be  annulled.  That  un- 
der the  laws  of  Dakota  a  debtor  may  pay  one 
creditor  in  preference  to  another,  or  may  give 
to  one  creditor  security  for  the  payment  of 
his  demand  in  preference  to  another.  That 
nothing  here  stipulated  shall  be  osed  or  of- 
fered in  evidence  by  or  against  the  parties 
hereto  as  an  admission  wliereby  to  estop  or 
prejudice  them  in  any  other  proceeding,  casOt 
or  trial,  growing  out  of  the  matters  and  things 
to  this  proceeding  pertaining.  Further  tes- 
timony may  be  produced  by  either  party  here- 
to of  any  matter  of  fact  not  inconsiBtent  with 
those  herein  stipulated. 

**AlF.  £.  BOTESEN, 

Attorney  for  Petitioners. 
**H.  B.  DoDOE, 

Attorney  for  Dalpay." 
Fred  B.  Dodge,  for  appellant.    Aff-  B. 
Boyegm  and  Riehardaon,  Markham  (ft  May^ 
for  respondents. 

YANDBRBimaH,  J.  The  facts  upon  which 
tlie  court  made  the  order  appealed  from  ap- 
pear in  the  stipulation  of  the  parties  in  the 
record.  The  appellant's  contention  is  that 
no  case  was  made  for  the  appointment  of  a 
receiver  in  these  proceedings,  on  the  ground 
that  the  property  transferred  to  certain  cred- 
itors by  him,  and  securing  to  them  a  prefer- 
ence, was  situated  in  Dakota  territory,  where 
the  assignment  thereof  whs  made,  and  that 
by  the  laws  of  that  territory  such  transfer  is 
reougnized  as  lawful.  Among  the  assigned 
prt^erty,  however,  was  a  policy  of  Insurance 
issued  to  the  appellant  by  the  Syndicate  In- 
surance Company  of  Minneapolis,  in  this 
state,  covering  property  owned  by  appellant 
In  Dakota,  which  had  previously  been  de- 
stroyed by  Are;  so  that  Uie  claim  due,  or  to 
become  due,  under  such  policy,  passed  to  the 
credittm  so  preferred,  being  the  Arm  of  Wy- 
inau,  Mullen  ft  Co.  of  Minneapolis.  At  the 
time  of  this  alleged  transfer,  the  appellant  re- 
sided and  had  his  domicile  in  this  state.  The 
insurance  company  Is  a  local  corporation,  do- 
ing business  in  the  same  state;  and  the  debt 
or  claim  in  question  Is  subject  to  be  reached 


by  judicial  proceedings  here.  The  petition 
in  the  insolvency  proceedings  is  made  by  and 
on  behalf  of  other  creditors  residing  in,  and 
doing  business  In  this  state,  and  is  rested 
upon  the  alleged  preference  so  given  to  Wy- 
man,  Mullen  &  Co.;  and  it  is  claimed  that  the 
transfer  was  fraudulent,  u  nder  the  i  nsol vency 
act,  and  that  the  order  appointing  a  receiver 
herein  was  therefore  jusUQed.  As  between 
the  parties  to  the  assignment,  if  valid  by  tlia 
lex  loci  contractust  it  would  be  upheld  here. 
It  would  also  be  sustained  against  creditors, 
if  valid  where  made,  and  not  in  contraven- 
tion of  our  laws,  both  as  to  property  situated 
in  the  foreign  jurisdiction  and  property  with- 
in this  stiite.  But  the  courts  of  this  state 
cannot  be  required  to  give  effect  to  an  as- 
signment or  transfer  on  property  within  it,  or 
of  debts  dueto  its  citizens,  which  is  found  to 
be  contrary  to  the  policy  and  laws  of  the 
state.  -  To  uphold  the  opposite  doctrine 
wonld  be  to  encourage  fraudulent  contriv- 
ances to  defeat  the  operation  of  our  insolvent 
or  collection  laws.  Zipcey  v.  Thomitson,  1 
Gray.  245;  Foster  v.  Goulding.  9  dray,  52. 
53.  A  different  rule,  which  has  no  applica- 
tion in  this  case,  is  suggested  as  to  citizens 
of  the  Jurisdiction  where  the  assignment  is 
made,  who  are  seeking  a  remedy  against 
property  In  another  state.  May  v.  Wanne- 
macher.  111  Mass.  209.  As  a  general  rule, 
a  debt  or  chose  in  action,  being  incorporeal., 
is  deemed  to  follow  the  person  of  the  owner, 
and  to  be  present  with  him;  but  for  some 
purposes  the  courts  treat  such  property  or  in- 
terests as  having  a  at  the  place  of  the 
owner's  domicile.  It  is  so  for  the  purposes 
of  taxation,  and,  for  reasons  already  stated, 
in  insolvency  or  other  proceedings  by  credit* 
ors.  Smith  v.  Bailroad  Co..  ^  Wis.  269; 
Whart.  Conll.  Laws,  §  363.  The  facts  in  the 
case  are  therefore  sufficient  to  support  the 
order  appointing  a  receiver,  which  is  accord- 
ingly alDrmed. 


BUZXITT  0.  Fabbab. 
(Supreme  Court  of  Minnetota.  Nor,  6,  me.> 
Fkauo— Iktbmt. 
1.  If  one  makes  ao  Tintrue  representation  as  of 
tats  own  knowledge,  not  knowing  whether  It  Is  true 
or  false,  it  Is  a  frand.  An  nnqoaUfled  ■fflnaatloB 
amounts  to  an  affirmation  as  of  one's  own  knowl- 
edge. 

9.  A  charge  of  fraadolent  Intent  in  an  action 
for  deoelt  may  be  maintained  by  proof  of  a  state- 
ment made  as  of  the  party's  own  knowledge,  which 
is  false,  provided  the  thing  stated  1>  not  merely  a. 
matter  of  opinion,  estUnate,  or  jn^^ment,  but  ia 
Buso^tltde  of  aotual  knowlei^  ana  In  sn«i  ease 
it  Is  not  necessary  to  make  proof  of  an  actual  in- 
tent to  deoeive. 

8.  It  Is  immaterial  whether  such  statementa 
are  made  innocently  or  knowingly.  It  Is  as  frand- 
ulent  to  alBrm  the  existenoe  of  a  fact  about  wUolt 
one  is  in  entire  igaoranoe  as  it  is  to  affirm  what  ia 
false,  Imowing  it  to  be  so. 
(SvUohuf  iry  0w  CmirU) 

Appeal  from  district  oonrt;  lUmsqy  conn- 
ty;  KsLLYt  Judge. 

Soffent  HadUy  eft  SeZmef,  for  appellaot. 
Senry  O,  Jamet,  tor  respondeat. 
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OoLLiNS,  J.  AcUon  to  recover  damages 
for  deceit  in  the  sale  of  a  dty  lot.  Ab  claimed 
1^  plaintiff,  the  deceit  oonslsted  in  false  and 
tmudulent  statementB  and  representations 
made  by  the  defendant— who  made  the  sale 
as  the  agent  or  broker  of  another  person — as 
to  the  grade  of  the  lot.  The  plaintiff  ob- 
tained a  verdict,  aod  bis  appeal  is  from  an 
nder  granting  defendant's  motion  for  a  new 
trlaL  There  is  nothing  in  the  record  tending 
to  indicate  that  the  court  below  did  not  con- 
sider each  of  the  grounds  urged  in  defend- 
ant's motion,  viz.,  that  the  verdict  was  not 
ju8ti0ed  by  the  evidence,  and  that  error  in 
law  occurrod  apon  the  trial,  which  was  duty 
excepted  to;  bat  it  seems  evident  that  a  new 
trial  was  granted  because  the  court  was  of 
the  opinion  that  it  had  erred  in  refusing  to 
charge  the  jury,  upon  defendant's  request,  as 
follows:  '*FiTst.  In  order  to  entitle  the 
plaintiff  to  recover  in  this  action  you  must 
find  that  the  defendant  made  to  the  plaintiff 
tlie  representations  alleged  in  the  complaint, 
and  that  at  the  time  of  making  such  repre- 
sentations the  defendant  knew  they  were 
false.  Of)  having  no  knowledge  of  their  truth 
or  falsity,  he  did  not  believe  them  to  be  true, 
or  that,  liaving  no  knowledge  of  their  truth 
or  falsity,  be  yet  represented  them  to  be  true 
of  his  own  knowledge."  It  will  be  seen, 
upon  an  examination  of  Humphrey  v.  Mer- 
riam,  32  Minn.  197,  20  K.  W.  Bep.  138,  that 
the  principal  portion  of  this  request  was  tak- 
en bodily  from  the  opinion  in  that  case, 
which,  on  the  facts,  was  wholly  different 
from  the  one  at  bar.  There  the  deceit  con- 
sisted, as  claimed  by  plaintiff,  in  false  and 
fraudulent  representatioos  made  by  defend- 
ant's i^ent,  making  the  sale  of  mining  stock, 
as  to  the  value,  condition,  and  productive- 
ness of  a  mine,  and  as  to  the  company's  in- 
debtedness. From  the^laintlff's  own  show- 
ing, the  agent  bad  never  lieen  at  the  mine, 
and  hence  had  no  personal  knowledge  ot  its 
character  or  condition,  but  made  hts  state- 
menta  from  reports  received  and  information 
derived  from  others;  all  of  which  was  known 
by  the  plaintiff.  The  testimony,  in  the  Judg- 
ment of  the  court,  entirely  failed  to  show 
that  this  agent  knew  the  representations  to 
be  false,  or  that  he  did  not  honestly  believe 
them  to  be  true,  or  that  he  misstated  the  ex- 
tent or  sources  of  his  information.  Under 
such  a  showing  It  was  held  that  the  plaintiff 
could  not  recover.  Here,  however,  accord- 
ing to  the  allegations  of  the  complaint,  the 
deceit  consisted  of  positive  and  unqualiQed 
statementa  made  by  the  defendant,  amount- 
ing almost  to  a  warranty,  that  the  lot  in 
question  was  no  more  than  seven  feet  below 
street  grade  in  front,  and  was  above  said 
grade  in  the  rear;  and  the  plaintiff's  proofs 
tended  to  support  the  unequivocal  allegation 
of  bis  complaint  on  this  point.  So  far  as  the 
rules  of  law  laid  down  in  Humphrey  v.  Mer- 
riara  werepertinent  to  the  facts  then  In  hand, 
they  were  correctly  stated,  but  the  one  bear- 
ing upon  the  case  now  before  us  may  appear 
somewhat  narrow  and  misleading  when  ap* 


plied  to  other  and  different  dreumstances. 
As  was  said,  the  intent  to  deceive  must  ex- 
ist, and  must  be  proved,  in  every  case.  If  it 
is  absent,  there  can  be  no  fraud.  In  this  case 
the  defendant  clirims  that  he  had  no  knowl- 
edge of  the  facts,  and  there  was  no  testimony 
indicating  that  he  had.  Therefore  he  did 
not  know  his  statements,  assuming  them  to 
have  been  made  as  contended  by  plaintiff,  to 
be  false;  nor  was  it  shown  that  he  did  not 
believe  them  to  be  true,  save  as  this  might 
be  inferred  from  the  fact  that  he  seems  to 
have  had  no  knowledge  upon  the  subject. 
But,  under  the  circumstances  of  this  case, 
and  from  the  plaintiff's  testimony  as  to  what 
was  said  by  defendant  when  plaintiff  bought 
the  lot.  which  is  conridered  by  ns  as  a  posi- 
tive and  unequivocal  assertion  in  regard  to 
the  grade  mnde  as  of  the  defendant's  own 
knowledge,  the  request  to  charge,  rejected  by 
the  court,  which  included  the  proposition 
that,  having  no  knowledge  of  the  truth  or 
falsity  of  the  alleged  statements,  a  recovery 
could  not  be  bad  unless  the  defendant  repre- 
sented the  statements  to  be  true  of  his  own 
knowledge,  might,  if  given,  have  misled  the 
jury.  It  might  have  been  understood  as  pro- 
hibiting a  recovery  unless  it  appeared  that 
defendant  bad  unqualiQedlydeclared  himself 
possessed  of  knowledge, — had  asserted  in  so 
many  words  that  be  knew  his  statements  to 
b^thetruth.  Positive  assertion  of  knowledge 
is  not  required.  If  a  man  makes  an  untrue 
representation  of  a  material  fact  at  ot  bis  own 
knowledge,  not  knowing  whether  it  be  true 
or  false,  it  is  a  fraud.  The  falsehood  Is  in- 
tentional. And  an  unqualified  affirmation 
amounts  to  an  affirmation  as  of  one's  own 
knowledge.  Stone  v.  Denny,  4  Mete  151; 
Wilder  V.  De  Cou,  18  Minn.  470,  (Gil.  421.) 
The  fraud  is  as  great  aa  if  the  party  knew 
his  statement  to  be  untrue.  It  Is,  in  law.  a 
willful  falsehood  for  a  man  to  assert,  as  of 
his  own  knowledge,  a  matter  of  which  he  has 
no  knowledge.  Kerr,  Fraud  &  M.  54.  A 
charge  of  fraudulent  intent  in  an  action  for 
deceit  may  he  maintained  by  proof  of  a  state* 
ment,  made  as  of  the  party's  own  knowledge, 
which  is  false,  provided  the  thing  stated  Is 
not  merely  a  matter  of  opinion,  estimate,  or 
judgment,  but  is  susceptible  of  actual  knowl- 
edge; and  in  such  case  it  is  n<^  necessary  to 
nuike  proof  of  an  actual  intent  to  deceive. 
Furnace  Co.  v.  Moffatt,  147  Mass.  403,  18  N. 
£.  Bep.  168,  and  cases  cited.  If  the  false 
representations  are  made  as  of  one's  own 
krowledge,  or  unqualifiedly,  being  such  a» 
might  and  did  mislead,  they  are  unjustifiable 
and  fraudulent.  Meriiam  v.  LumberCo.,  23 
Minn.  314.  As  the  language  used  in  the  re- 
quest  might  have  t)een  construed  by  the  jury 
as  confining  them  to  a  consideration  of  state- 
ments whereby  the  defendant  expressly  rep- 
resented that  he  knew  the  grade  of  the  lot, 
(of  which  there  was  no  testimony.)  and 
eliminated  all  consideration  of  afflrinatiuns 
wherein  the  defendant,  without  asserting 
actual  knowledge  in  express  terms,  assumed 
to  liave  it  and  to  speak  from  it,  or  intended 


Digitized  by 


£68 


NORTHWESTERN  REPORTER,  Tol.  43. 


(Minn. 


to  and  did  convey  the  Impression  that  he  had 
actual  knowledge  of  the  truth,  though  con- 
BcloQB  that  he  had  not,  the  court  was  right  In 
declining  bo  to  instruct  th«  jury. 

Although  the  general  charge  might  hare 
been  more  explicit  and  exact,  it  fairly  cov- 
ered the  law  applicable  to  the  testimony,  and 
no  part  of  it  was  erroneous.  Among  other 
matters,  the  court  said,  the  defendiint  ex- 
cepting, that  if  the  Jury  found  from  the  evi- 
dence that  the  statements  and  representations 
complained  of  were  made  as  claimed  by  plaln- 
tiif, — that  is,  if  they  were  p(»itive  and  une- 
quivocal assertions  as  to  the  grade  of  the  lot, 
— ^it  made  no  difference  whether  the  defend- 
ant Icnew  the  real  facta  or  not.  This  was 
correct.  Whether  the  representations  were 
made  innocently  or  knowingly  they  would 
equally  0|ierate  as  a  fraud  upon  the  plaintiff, 
provided  they  were  made  unqualltiedly,  or  as 
of  defendant's  own  knowledge.  Merrinm  v. 
Ijuml>er  Co.,  supra.  It  Is  fraudulent  to  af- 
firm what  is  false,  knowing  it  to  be  false.  It 
is  equally  as  fraudulent  to  affirm  what  Is  false 
knowing  that  the  affirmation  is  of  the  exist- 
ence of  a  fact  about  which  one  Is  in  entire  ig^ 
DorHnce.   Wilder  v.  De  Cou,  supra. 

The  remaining  assignments  of  error  need 
no  special  mention.   Order  reversed. 


Jn  n  Lyons. 
Fakwbll  et  al.  e,  Lyons. 

(Supreme  Court  of  Minnesota.   Nov.  fi,  1889.) 
Rb(X>bd  0:9  Appeal— FRAUDtJLBXT  Ck>.vviTANOEs. 

1.  It  U  not  necessary  to  include  In  a  settled 
f»8e  ooptes  of  the  exhibits  Introdaeed  in  erldenoe, 
when  U  olearly  appears  that  saoh  exhibit*  were 
not  material  for  a  proper  determination  of  the  con- 
troversy. 

8.  Qpon  an  examination  and  consideration  of 
the  testimony  taken  in  a  prooeedlng  under  section 
10,  a  148,  Oen.  Laws  1881,— the  insolvent^  act,— it 
b  heUl,  that  the  court  below  did  not  err  in  flndlog 
that  the  insolvent  had  not,  prior  to  his  assi^Dment, 
fraudulently  disposed  of  or  concealed  bis  property. 
(Syllabus  bv  the  CourU) 

Appeal  from  district  court,  Ramsey  county; 
Keub,  J  iidge. 

Howard  L.  Smith,  for  appellants.  H.  L. 
WUliama,  fur  respondent. 

Collins,  J.  The  appellants,  creditors  of 
the  insolvent  assignor,  chnrged  him  with  hav- 
ing fraudulently  conveyed  and  disposed  of  his 
property  prlur  to  the  assignment,  and  applied 
for  an  order  of  the  district  court,  as  provided 
bysfction  10,  c.  148,  Gen.  Laws  1^81,  per- 
mitting creditors  to  p!irti' ipate  in  the  pro- 
ceeds of  the  assigned  estiite  without  tiling  re- 
leases uf  their  claims.  The  testimony  bear- 
ing upon  the  application  was  taken  by  a  ref- 
eree, duly  returned,  and  upon  a  consideration 
thereof  the  court  refusi^  the  order. 

1.  It  is  cliiiined  by  the  respondent  that,  as 
all  of  the  tfstlmony  taken  and  returned  by 
the  referee  is  not  before  us  upon  the  appeal, 
the  order  In  question  must  be  affirmed.  Oon- 
cededly  several  of  the  exhibits  introduced  In 
evidence  (an  inventory  of  stock  on  tiand  in 


January,  1888,  cash,  and  account-books  kept 
by  the  insolvent,  who  was  a  retail  merchant) 
were  omitted  from  the  settled  case;  hut  none 
of  them  seem  to  have  been  used  except  by  the 
insolvent,  when  testifying,  to  obtain  dates, 
values,  and  amounts.  The  resultof  his  exam- 
ination of  the  books  and  papers  on  these  points 
clearly  and  concisely  apiteared  in  his  testi- 
mony, rendering  an  examination  bythecourt 
unnecessary.  These  exhibits  were  not  map 
teriai  to  the  insolvent,  except  as  showing  that 
he  kept  such  books,  in  which  might  be  found 
a  daily  record  of  his  business,— all  of  which 
was  admitted  by  the  appellants.  The  ex- 
hibtts  do  not  seem  to  have  been  material  to 
the  controversy,  and  the  appellante  were  ]>ia- 
tided  inomittingthemfromtlierecord.  The 
cases  cited  (Acker  Post  v.  Carver,  23  Minn. 
567,  and  In  re  Post,  83  Minn.  478,  24  N.  W. 
Rep.  184)  do  not  establish  a  different  rule. 

2.  Counsel  for  appellants  claim  this  trans- 
action, as  developed  by  the  testimony,  to  be 
the  same,  practically,  hs  thnt  considered  by 
this  court  In  Re  Rees.  39  Minn.  401,  40  N. 
W.  Itep.  370.  The  salient  features  of  that 
ease,  j^rouped  together  in  the  opinion,  and 
mentioned  as  being  quite  sufficient  to  justify 
a  declaration  that  the  insolvent  had  perpe- 
trated a  fraud  upon  his  creditors,  need  not  be 
repeated  here.  It  Is  enough  for  us  tosay  that 
there  is  very  little  witich  Is  common  in  the 
two  CHSPS.  Here  the  insutvent's  methods  of 
doin.i;  business,  keeping  his  accounts,  deposit- 
ing his  moneys  in  bank,  and  paying  his  bills 
by  check,  remained  unnltered  to  the  day  of 
his  fniUire.  He  kept  full  and  accurate  books 
of  account,— 4it  least  the  accuracy  of  these 
books  has  not  been  asssiiied.  Tliese  he  duly 
turned  over,  with  papers  relating  to  his  busi- 
ness, to  his  assignee.  The  cash  receipts  of 
his  store  seem  to  have  been  entered  In  his 
cash-book  daily,  andfas  we  are  adviseil,  all 
moneys  therein  entered  were  properly  s  -count- 
ed for.  None  of  his  business  transactions 
seem  to  have  been  concealed,  and  his  testi- 
mony before  the  referee  does  not  indicate  ig- 
norance or  indifference.  Some  of  the  ques- 
tions he  declined  to  nnswer,  upon  the  advice 
of  counsel,  at  the  same  time  expressing  a 
wisii  to  have  them  certified  tu  the  court  for  a 
ruling,  and  professing  a  readiness  to  answer 
should  the  court  so  direct.  If  answers  to 
tliose  questions  were  material,  In  the  opinion 
of  counsel,  to  a  proper  determination  of  his 
appliciition,  the  insolvent  poi  nted  out  ttie  way 
by  which  they  might  be  obtained.  It  is  true 
that  within  a  few  months  there  was  a  change 
from  an  apparently  dounshmg  condition,  as 
indicated  by  an  inventory  of  the  stock  In 
store  and  a  statement  of  the  insolvent's  lia- 
bilities, to  one  uf  bankruptcy.  There  was  a 
great  shrinkageof  property.  The  stock  con- 
sisted of  dry  gooils,  furnishing  goods,  and 
fancy  articles,  some  of  which  had  been  upon 
hand  for  several  years.  The  inventory  be- 
fore mt>ntloned  was  taken  at  cost  price,  while 
no  attention  was  paid  to  the  cost  of  the  goods 
when  they  were  inventoried  immediately  aft- 
er the  assignment.  A  very  perceptible  shrink- 
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■ge  In  tbIom  might  be  anticipated  for  aeveral 
teaaons.  White  It  aeema  ver^r  great  In  this 
inotanee,  it  bus  been,  in  part,  expUlned  to 
the  satisfaction  of  the  court  below,  and  we 
are  not  prepared  to  my  that,  from  a  circnm- 
BtRnce,  which  may  be  said  to  stand  alone 
against  the  Insolvent,  there  was  error  in  the 
tadxnr  appealed  from,  and  It  Is  affirmed. 


Dole  v.  Sherwood  et  aU 
(lEJupreme  Court     MinneMota.  Nov.  1,  1880.) 

RBAZ.>BflTAn  AOIHTB. 

1.  In  (MM  of  an  agenoy  to  sell  real  estate  on 
oommiwloD,  tbe  ezcluflire  right  to  sell  not  being 
gtven,  the  owner  himself  has  still  the  right  to  make 
■  nUe  independent  of  the  agent,  and  lo  such  case 
will  not  be  liable  to  the  agent  for  oommiaslons  un- 
lesa  he  sells  to  a  purchaser  procured  by  the  agent. 

2.  An  exclusive  agency  to  sell  merely  prohib- 
its the  ^poinunent  of  another  agenoy  for  the  sale 
of  tbe  property,  bat  does  not  prevMit  the  owner 
himself  from  making  a  sale. 

(HyllabuM  bv  the  Court.) 

AppetU  from  district  ooort;  St  Lonis  conn- 
ty;  Utearns.  Judge. 

This  was  ao  action  originally  brought  by 
Alexander  M.  Dole  to  recover  $500,  alleged 
to  have  been  paid  deCentlants  as  liis  agents. 
The  defendant  Sherwood  admitted  the  receipt 
of  the  9500,  bat  set  up  a  counler<olalm  for 
9640,  for  servtoes  rendered  as  the  exclusive 
agent  for  the  sale  of  certain  real  estate  of 
plaintiff;  the  facts  Ujion  which  the  counter- 
claim was  based  being  etited  In  the  opinion. 
Subsequent  to  the  trial  below  the  plHintiCF 
died ;  and  thpreal  ter,  judgment  being  ordered 
for  defendHnt  for  his  costs  and  d  isburaements, 
tbe  present  plaintid  wits  substituted,  and 
Jodgueut  entered  against  him.  Plaintiff  ap- 
peals. 

Wooda*  Htthn  (ft  Kingi»Mit  for  appellant. 
SnHgn,  Caah  A  Willianu,  for  respondent. 

MrrcHRLL,  J.  The  only  question  presented 
by  this  appeal  is  whether  tlie  findings  of  fact 
8upt>ort  the  conclusions  of  law.  The  facts 
are  that,  on  March  14, 1887,  plaintiff  gave  to 
defendant  "the  exclusive  agency,  for  thirty 
days  from  and  after  that  date,  for  the  snie"  of 
certtun  real  estate  on  speclQed  terms,  and 
agreed  to  pay  defendant,  in  case  he  made  a 
sale,  a  commission  of  0640;  that  defendant 
accepted  the  agency,  and  commenced  tbe  ex- 
penditure of  time  and  labor  in  efforts  to  And 
»  purchaser;  that  on  March  16th  plaintiff  In- 
formed defendant  that  he  himself  hrid  sold  the 
land,  and  requested  him  to  take  it  off  his  list, 
which  defendiint  did,  and  ceiis*Hl  hts  efforts 
to  And  a  purctiaser;  that  plaintiff  had  not  in 
fact  made  a  sale  uf  tbe  property,  but  had  made 
a  verbal  agreement  of  sale,  on  which  the  pro- 
posed purchaser  had  paid  some  earnest  mon- 
ey* but  the  purchase  was  never  completed. 
-  It  is  settled,  at  least  In  this  state,  that 
Hrhere'an  agency  to  sell  real  estate  on  com- 
misidon  Is  given,  the  exclusive  right  to  sell 
not  being  given,  the  owner  himself  has  still 
the  right  U>  make  a  sale  Independent  of  the 
agent,  and  in  auch  case  will  not  be  liable  to 


the  agent  for  commlRsioiis  unless  he  sells  to 
a  purchaser  pitwured  by  the  agent.  Arm- 
strong V.  Wann,  29  Minn.  126, 12  N.  W.  Rep. 
345:  Putnam  v.  How.  39  Minn.  86a  40  K. 
W.  Rpp.  258.  Tliis  right  on  the  part  of  the 
owner  is  an  Implied  condition  of  the  agency, 
BQbject  to  which  the  agent  accepts  it,  and,  as 
his  eommisshm  Is  payable  only  In  case  ol  his 
BDccess  in  finding  a  purcliaser.  the  agent 
takes  his  chances  of  the  owner  himself  mak- 
ing a  sale.  Such  a  case  differs  from  the  pres- 
ent only  in  the  fact  that  the  agency  In  the  lat- 
ter Is  exclusive.  The  court  below  seems  to 
have  treated  this  as  giving  the  exclusive  right 
to  selL  In  this  we  think  the  learned  judge 
erred.  It  merely  prohibited  the  placing  of 
the  property  for  snle  In  the  hands  of  any  oth- 
er agent,  but  not  the  snle  of  the  property  by 
tiieuwner  himself.  Packing  Co.  v.  Farmers' 
Union.  55  Cal.  606.  This  view  is  entirely 
ctmsistent  with  Fairchlld  v.  Rogers,  82  Minn. 
269,  20  N.  W.  Hep.  191,  for  in  that  case  the 
agent  was  given  the  exclusive  right  to  sell, 
and  that,  too,  for  a  valuable  consideration  paid 
by  him  to  the  owner  of  the  property.  We 
have  treated  the  case  precisely  as  if  the  verbal 
contract  of  sale  made  by  the  plaintiff  had 
been  a  binding  one,  and  had  been  carried  out, 
for  that  is  the  view  most  favorable  to  the  de- 
fendant In  view  of  the  findings  of  the  court. 
Judgment  reversed,  and  cause  remandei, 
with  dltections  to  the  court  below  to  enter 
judgment  In  favor  of  the  plaintiff  for  the 
amonnt  claimed  in  the  eomplalnt. 


WARDER-BlTSaNELL  &  GlBSSMIB  Oo.  «. 
KnBI.EE  9t  OZ. 

(Supreme  COwt  of  Jffniictot&  Nov.  12, 1889.) 
FacrciPAL  AHD  Aoaira-^9u.B. 
Tenliot  held  not  justified  hj  the  arldeooe. 
(5vUnbu*  bu  Ihe  Court.) 

Appeal  from  district  court,  Houston  coun- 
ty; Farhkr,  Judge. 

S.  H.  Smallep,  (Boyeaon  A  Latorenee,  of 
counsel,)  for  appellant.  W.  If.  Harriett 
(Losey  d:  Woodward^  of  oouomI,)  for  re- 
spondents. 

MrroHELL,  J.  The  assignments  of  error 
are  quite  numerous,  but  the  only  question 
which  we  find  It  necessary  to  consider  is 
whether  the  verdict  was  justified  by  the  evi- 
dence. The  action  was  brought  to  recover 
possession  of  certain  personal  property,  of 
which  plaintiff  claimed  to  be  the  owner. 
The  answer  sUeged,  by  way  of  defense,  that 
the  defendant  Marks  Bublee,  for  a  valuable 
consideration,  and  in  good  faith,  purchased 
the  property  '.'from  one  Conrad  LauCer,  who 
was  then  In  possession  of  the  same  as  owner 
thereof,  and  who  then  liad  legal  right  and 
lawful  authority  to  sell  the  same,"  and  Ch»t 
thereafter  the  defendant  Abraham  Kublee 
tiought  the  property  from  Marks.  There  is 
no  doubt,  on  the  evidence,  that  at  the  time 
of  the  pretended  purchase  by  defendant 
Marks  from  Laufer  the  property  In  question 
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belonged  to  plaintiff,  and  was  In  the  posaes- 
slpn  and  custody  of  Laufer,  as  its  agent. 
The  undisputed  evidence  also  shows  that 
plaintiff  was  a  manufacturer  of  farm  ma- 
chinerj,  consisting  of  binders,  reapers,  and 
mowers,  .and  that  Laufer  was,  or  had  been,  its 
local  agent  at  a  small  place  called  "£itzen"  for 
the  sate  of  these  machines;  also  that,  in  ac- 
cordance with  the  usual  and  well-known  us- 
age in  that  business,  the  plaintiff  delivered 
to  Laufer  a  considerable  quantity  of  what 
are  known  in  the  trade  as  "commission  ex- 
tras," to  be  sold  by.him  as  its  agent.  These 
extras  consisted  of  castings  ailf^ited  and  In- 
tended to  supply  the  place  of  corresponding 
parts  of  mactiines  of  plaintiff's  make  wliich 
might  be  broken  or  worn  out.  Tliey  were 
listed  to  Laufer  at  the  prices  at  wbicb  be 
was  to  Sfll  tbem,  and  be  was  to  receive  for 
his  services  in  selling  a  commissioa  percent* 
age  on  the  amount  of  sales,  and  on  an  account- 
ing <tf  this  commission  business  the  ntras 
wlilch  remained  unsold  were  to  be  delivered 
back  to  plaintiff.  The  written  contract  of 
agency  contains  no  express  Itmitattoa  as  to 
this  quantities  In  which  these  extras  were  to 
be  sold  by  Laufer,  bnt  its  provisions  imply, 
and  the  other  evidence  In  the  case  shows, 
that  it  was  the  intention  and  understanding 
tlut  they  were  to  be  sold  at  retail,  as  persons 
who  had  purchased  machines  of  plaintiff's 
manufacture  might  from  time  to  time  call 
for  them.  Iiideed  we  think  a  court  would 
be  justiflablein  taking  notice  of  the  fact  that 
such,  and  not  job»  sales  of  the  whole  stock  in 
mass  by  local  agents,  fs  the  usual,  it  not  the 
universal,  mode  of  conducting  the  business; 
also  that  the  only  demand  for  such  extras  for 
actual  use  comes  from  those  wlw  have  m»> 
eblnea  ci  that  make,  for,  except  to  supply 
breakages  on  such  machines,  such  extras  are 
of  no  value  except  as  iron.  There  was  some 
evidence  in  the  case  showing  that,  prior  to 
the  sale  to  defendant  Marks,  Laufer's  agency 
to  sell  had  been  terminated,  and  that  ttie 
property  was  thereafter  left  with  him  as  a 
mere  bailee  or  custodian.  As  there  was  ap- 
parently notliing  to  adTise  third  parties  of 
this  fact,  we  pass  this  evidence  by  as  unim- 
portHnt  for  present  purposes.  In  Februiiry. 
llitiS,  Laufer  assumed  to  sell  out  the  whole 
Slock  of  extras  in  his  possession,  amounting 
in  value  to  946b,  to  defendant  Marks  for  875 
in  cash  and  925  in  trade,  appropriated  ttie 
proceeds  to  his  own  use,  and  left  the  state. 
There  can  be  no  doubt,  on  these  facts,  tliat 
this  sale  was,  on  part  of  Laufer,  a  fraud  on 
plaintiff,  and  would  pass  no  title  to  the  prop- 
erty unless  the  sate  was  within  the  apparent 
authority  of  Laufer,  and  defendant  Marks 
was  a  purchaser  in  good  fal^h  for  value. 
The  undisputed  evidence  Is  tliat  Marks  was 
a  peddler  in  a  small  way,  not  engaged  in,  or, 
so  far  HS  appears,  expt^cting  to  engage  In.  the 
machinery  business;  that  he  was,  and  for  a 
year  and  a  half  had  been,  a  member  of  Lau- 
fer's  family,  and  hence  presumably  had  some 
knowledgeof  hin  business;  tliat  he  knew  that 
Laufer  was  the  local  agent  of  plaintiff  for 


the  sale  of  its  farm  machinery,  and  had  seen 
its  traveling  agent  there  transacting  business 
with  him  in  relation  to  such  agency;  that  he- 
fore  he  bought  iie  knew  that  Laufer  was 
about  to  leave  the  state,  and  had  heard  that 
he  had  some  difficulty  with  plaintiff;  also 
that  he  knew  that  the  property  which  he  was 
buying  for  $100  was  worth  •465.  While  he 
pretended  to  dalm  on  the  trial  that  be  sup- 
posed the  extras  belonged  to  Laufer,  yet  he 
does  not  pretend  that  he  did  not  know  that 
they  came  from  plaintiff.  Indeed,  if  he  knew 
that  the  machines  were  manuftictured  by  it, 
he  could  not  well  be  ignorant  of  the  fact  that 
the  extras  were  also.  In  view  of  all  these 
tacts,  and  <»pedally  that  the  transaction  was 
so  unusual  an  one.  and  that  Laufer  was  aao- 
rlfldngthe  property  for  one-flftfa  of  its  value, 
it  is  dilBcuIt  to  understand  how  any  man  of 
ordinary  intelligence  could  have  failed  «t 
least  to  have  been  put  on  inquiry  as  to  the 
authority  and  good  faith  of  Laufer.  And 
yet,  with  all  these  facts  before  him,  Harics 
purchased,  not  only  without  making  any  such 
inquiry,  hut  apparently  studiously  avoiding 
to  80  do.  His  subsequeot  conduct  emphasizes 
tliese  donbts  as  to  his  good  faith,  for  a  few 
days  afterwards  be  sella  the  prqwrty  whoUy 
on  credit  to  his  brother  Abraham,  a  young 
man  without  a  dollar  of  property,  who  was'' 
working  for  $25  per  month,  and  who  was  en- 
gaged in  no  business,  and  was  possessed  of  no 
facilities,  which  would  enable  blm  to  use 
the  property  to  any  advantage;  and  then  the 
two  brothers  together  remove  the  property 
(for  which  they  gave  a  very  nnsatiafaotory 
reason)  across  into  Iowa,  and  only  bring  it 
back  apparently  after  they  had  been  threat- 
ened with  criminal  prosecution.  It  Is  un- 
necessary to  say  anything  regarding  the  good 
faith  of  defendant  Abraham,  as  he  confess- 
edly bad  notice  of  every  fact  that  his  brother 
had.  In  view  of  another  trial,  we  do  not 
wish  to  characterize  this  transaction  further 
than  to  Bi^  that  in  our  judgment  the  verdict 
ought  not  to  stand.  It  Is  a  welKknown  fact 
that  lay  jurors,  however  honest  or  intelligent, 
are  very  liable, in  eases  of  this  kind,  to  "stick 
in  the  bark"  of  the  transaction,  and  to  fall 
to  give  due  weight  to  circumstantiHl  evidence 
constituting.  In  legal  language,  ear-marks, 
or  badjzes  of  fraud.  In  the  present  case  it 
seems  to  us  that  the  jury  must  have  fallen 
into  this  error  to  such  an  extent  as  to  call  for 
the  exercise  of  the  corrective  power  of  the 
court  so  far  at  least  as  to  require  that  the 
case  be  submitted  to  anotlier  jury.  We  may 
also  be  excused  for  suggesting  tliat  the  aUen> 
tlon  of  the  jury  seems  to  hare  been  diverted 
from  the  main  question  in  the  case  to  a  oon- 
sideratlon  of  provisions  in  the  contract  be- 
tween plHintlff  and  Laufer,  and  of  atutraot 
propositions  of  the  law  of  agency,  which  had 
little  or  nothing  to  do  with  the  Issues,— a 
fact  for  which  counsel  themselves  were  lai^ 
ly  responsible.  This  renders  it  unnecessary 
to  conaider  the  various  assignments  of  alleged 
errors  of  law  occurring  on  the  trial.  We 
suggest,  however,  that  in  one  part  ai  his 
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eharge  to  the  Joiy  the  learned  Judge,  In  our 
opinion,  fell  into  serious  error.  He  charged, 
in  substance,  that  if  a  man  deals  with  an 
agents  knowing  him  to  be  an  agent,  be  Is 
bound  to  ascertain  the  extent  of  his  author- 
ity; but  if  he  deals  with  one  who  is  really  an 
agent,  but  deals  with  him  as  a  principal, 
honestly  believing  him*  to  be  such,  the  rule 
does  not  apply;  therefore.  If  they  believed 
that  Maries  purchased  the  goods  of  Laufer  as 
the  owner  of  them,  honestly  believing  him  to 
be  such,  and  in  good  faith,  then  the  verdict 
should  be  for  the  defendants.  The  last  part 
of  the  charge  implies  that  if  the  owner  of 
property  delivers  ihe  possession  of  it  tp  an- 
other fur  iiny  purpose,  even  as  a  naked  biiilee, 
and  if  he,  pretfndiiig  to  be  the  owner, 
sells  it  to  another,  who  buys  honestly  believ- 
ing him  to  be  the  owner,  the  vendee  can  bold 
It  as  against  the  rightful  owner.  2^o  doubt 
the  owner  of  property  may  by  his  conduct  so 
clothe  another  with  the  indiaia  of  owner- 
ship, and  the  right  to  dispose  of  it,  that  he 
would  be  estopped  from  asserting  his  actual 
ownership  agninat  an  innocent  purchaser  for 
value;  but  it  was  never  held  that  such  an  es- 
toppel would  arise  from  the  mere  fact  that 
the  rightful  owner  had  intrusted  the  posses- 
sion of  personal  property  to  another.  If  such 
were  the  law  it  would,  as  is  said  in  Greene  v. 
Dockendorf.  13  Minn.  70,  (Gil.  66.)  render 
the  employment  of  an  agent  so  hazardous 
that  a  prudf  nt  man  would  hardly  dare  employ 
one.  Order  denying  a  new  trial  reveraed. 


Btatb  «v  rti,  Ortloff  «.  Lxntoh,  Justice 
of  the  Peace. 

{Supreme  Court  of  Minnesota.  Nov.  IS,  1S89.) 
Uastabdt— Cbrhobabi. 
The  disoharge  of  a  defendant  by  a  JnsUoe  of 
ttie  peaoe,  after  an  ezamlDatlon  under  tba  proTis- 
lops  of  Oeo.  St.  1878,  0.  17,  relaUng  to  basUrds,  Ib 
DO  bar  to  a  sabsegtient  oomplalut  and  examination 
before  another  justice;  sod  hence,  not  being  a 
flnal  adjadioatlon  of  any  legal  right  of  the  paruee, 
wUl  not  bo  reviewed  on  oertiorarl. 
(SyUabta  by  the  Court) 

"Writ  of  certiorari, 

ff.  F.  Schoregge,  for  relator.  JB.  H,  Jfe- 
Clelland,  for  respondent. 

Mitchell.  J.  It  Is  here  songlit  by  writ 
of  eertiorari  to  review  the  action  of  the  re- 
spondent as  a  justice  of  the  peace  in  dia- 
<^arging,  after  nn  examination,  a  defendant 
brought  before  him  on  complaint  and  war- 
rant under  the  provisions  of  Gen.  St.  1B78, 
c.  17,  relating  to  bastards.  The  office  of  this 
writ,  which  is  in  the  nature  of  appeal,  is  to 
bring  up  for  review  the  final  determinations 
of  an  Inferior  tribunal,  which,  if  unreversed, 
would  stand  as  a  final  adjudication  of  some 
legal  right  of  the  relator.  As  a  reversal  of 
the  action  of  the  justice  in  the  present  case 
coold  not  reinstate  the  proceeding  for  further 
action  by  him.  the  only  ground  upon  which 
bis  action  in  discharging  the  defendantconld 
be  reviewed  on  this  writ  would  be  that  such 


discharge  U  a  bar  to  another  complaint.  W* 
are  clearly  of  opinion  that  It  IB  not.  In  bas- 
tardy proceedings  a  justice  has  no  power 
either  to  convict  or  acquit.  The  proceedings 
before  him  are  analQgous  to  examinations  in 
criminal  cases,  with  a  view  to  commitment 
or  discbarge  on  bail,  the  only  power  of  the 
justice  being  to  ascertain  whether  there  i» 
probable  cause  to  believe  that  the  defendant 
is  the  father  of  the  child,  and  if  so  to  require 
him  to  enter  into  a  recognizance  to  answer 
the  com^ilalnt  at  the  next  term  of  the  district 
court,  the  sole  object  of  which  is  to  secure 
his  appearance  in  that  court,  which  alone  liaa 
jurisdiction  to  try  and  determine  the  Ciise. 
If  a  defendant,  who  is  thus  put  under  re- 
cognizance, entered  the  trial  of  his  cause  in 
the  district  court  with  the  fact  standing  as 
ree  adjudicata  against  him  that  tliere  was 
probable  cause  for  believing  him  guilty,  there 
would  be  good  reason  for  holding  that  his 
ilischarge  by  the  justice  was  ret  adjiUlicata 
in  his  favor,  and  a  bar  to  another  complaint. 
But  the  act  of  the  justice  in  binding  him 
over  adjudicates  nothing  as  to  his  guilt  or  In* 
nocence.  and  has  no  weight  either  as  a  judg- 
ment or  as  evidence  on  that  question.  If  his 
discharge  be  a  bar  to  another  complaint,  we 
think  it  would  be  the  first  and  only  instance 
in  the  history  of  jurisprudence  where  judicial 
proceedings  are  ten  adjudicata  In  favor  of 
one  party  to  a  litigation,  and  not  as  to  the 
other.  The  fact  that  the  district  court  can 
acquire  jurisdiction  to  try  bastardy  cases  only 
when  there  has  been  a  previous  complaint 
before,  and  commitment  by,  a  justice  has  no 
pertinency  to  the  question.  Except  in  cases  of 
misdemeanors,  triable  by  a  justice,  a  criminal 
case  can  only  reach  the  district  court  for  trial 
through  an  indictment  by  a  grand  jury;  but 
it  was  never  heard  that  the  dismissal  of  a 
criminal  charge  by  one  grand  jury,  by  its  re- 
fusal to  find  an  indictment,  would  prevent 
Its  being  again  submitted  to  anotlier  grand 
jury;  and  in  some  jurisdictions  a  grand  jury 
can  only  consider  cases  wliere  the  accused 
has  been  previously  committed  by  an  exam- 
iniiig  magistrate;  yet  it  was  never  suggested 
that  a  discharge  by  one  magistrate  was  any 
bar  to  a  subsequent  examination  before  an- 
other magistrate.  We  are  referred  to  the 
case  of  State  v.  Brann,  SI  Wis.  600,  as  hold- 
ing tliat,  under  a  bastardy  act  simihir  to 
ours,  a  discharge  by  one  mi^strate  after  ex- 
amination Is  a  final  adjudication,  and  a  bar 
to  a  subsequent  trial  of  the  same  issue  before 
another  justice.  An  examination  of  that  case 
will  show  that  what  is  said  on  the  question 
was,  in  view  of  the  ground  on  which  the  case 
was  decided,  really  witer,  and,  notwithstand- 
ing our  high  respect  for  the  opinions  of  that 
learned  court,  we  must  say  that  the  reasons 
given  are  not  convincing  to  our  minds.  Our 
conclusion  is  that  the  discharge  of  the  d^ 
fendant  by  the  respondent  justice  is  no  bar 
to  a  subsequent  complaint  and*examinatloQ 
before  another  justice,  and  hence  that  his  ac- 
tion Is  not  reviewable  on  this  writ.  Writ 
qnashed.   Coluns.  J.,  absent,  took  no  part. 
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State  «0  nZ.  Deucsha  v.  MoMabtin  et  aZ. 
{Supreme  Court  o/  Mtnneaota.  Nov.  IS,  1889.) 
TiTLB  TO  Oftiob— Writ  ov  PHOHXBitioir. 
A  writ  of  problbitiOD  will  not  lie  to  test  tbe 
title  of  a  d«  facto  judicial  officer  to  the  offloo. 
(SyUabUM  by  the  Court.) 

Writ  of  prohibition. 

Howard  L.  Smith,  for  relator.  WUHanu 
4ft  Bohoonmaker  and  Dodd  A  Bowman,  tor 
nspondents. 

MiTOHELL,  J.  By  chapter  403,  Sp.  Lawi 
1889.  tfae  legislature  establialied  a  justice's 
court  in  the  sixth  ward  of  the  city  of  St. 
X*au],  and  provided  for  the  election  of  such 
justice  at  the  next  general  city  election,  and 
«vei7  two  years  thereafter.  By  the  fourth 
section  of  the  act  the  mayor  of  tlie  city  was 
auttiorized  to  appoint  the  first  justice,  wlio 
should  hold  the  office  until  the  next  city  elec- 
tion, and  until  his  successor  should  be  elects] 
and  qualiiled.  The  respondent  McMartin  Is 
occupying  the  office,  and  performing  its 
duties,  underappointment  by  the  mayor,  pur* 
Buant  to  the  provisions  of  tliia  act.  A  civil 
action,  within  the  jurisdiction  of  justices  of 
tlie  peace,  was  commenced  against  the  relator 
before  the  respondent  as  such  justice,  in 
which  a  summons  has  been  issued.  Tlie  re- 
lator asks  forawritof  prohibition  to  restrain 
and  prevent  the  respondent  from  proceeding 
further  in  tlie  action,  on  the  ground  that  he 
is  not  a  justice  of  the  peace,  and  has  no  au- 
timrity  to  a'  t  as  such,  for  the  reason  that  the 
provision  of  tiie  act  In  question,  assumln>;  to 
confer  upon  the  mayor  the  power  to  mi  the 
ottice  by  appointment,  is  unconstitutiunal. 
Tills  part  of  the  act  is  entirely  separate  and 
distinct  from  the  provisions  creating  the 
court  or  office,  and  hence,  even  assuming 
that  the  former  is  invalid,  the  latter  are 
valid.  We  have,  then,  a  case  wht^re  the 
court  or  office  whs.  legally  created,  and  the 
Illegality,  if  imy,  consists  in  an  attempt  to  till 
it  by  apiK)inlment,  for  the  period  indiciited, 
in  a  way  nub  auttiorized  by  the  conatitulton. 
On  tliese  facts,  according  to  all  the  author- 
ities, the  respondent  is  a  justice  de /avto. 
Tliat  his  title  to  tiie  office  cannot  be  tried  on 
a  writ  of  pruliiliition,  but  only  on  inforiua- 
tion  in  the  nature  of  qno  warranto,  is  too 
well  settled  to  require  discussion.  The  of- 
fice of  tlie  writ  of  prohibition  is  to  prevent 
inferior  tiihunals  from  usurping  a  jurisdic- 
tion witti  which  they  are  not  legally  vested. 
It  may  also  issue  to  a  persim  or  body  of  per- 
sons assuming  to  exercise  the  functions  of  a 
pretended  court,  when  in  fact  no  such  court 
had  ever  been  conslitutiunuliy  established, 
for.  as  is  said  in  State  v.  Young,  29  Minn. 
523.  9  N.  W.  Kep.  737,  the  same  reasons 
niiglit  exist  for  arresting  their  action  as  in 
the  case  of  a  court  exceeding  its  juris  liction. 
In  bulb  cases  there  is  the  exercise  of  unau- 
thorized judicial  power,  which  is  regarded  as 
a  contempt  of  the  sovereign.  But  in  the 
present  case  neither  of  these  conditions  ex- 
ist, fur  it  is  conceded  that  the  court  was  law- 


fully established,  and  it  Is  not  pretended 
that  respondent  has  done  or  is  threatening  to 
do  anything  in  excess  of  the  jurisdiction  of 
that  court.  Counsel  argues  that  relator  has 
no  other  available  reme^ly  for  the  wrong  that 
is  about  to  be  done  to  him,  and  that,  inas- 
much as  there  must  be  a  remedy  for  every 
wrong,  therefore  a  Writ  of  prohibition  will 
lie.  But  the  fallacy  consists  in  the  assump- 
tion that  relator  Is  threatened  with  any  wrong. 
Bespondent  being  a  justice  de  facto,  his  acts 
are  as  valid  as  if  he  was  a  justice  de  Jure. 
In  fact,  as  to  everybody  except  the  state  in 
proceedings  by  quo  warranto,  to  test  his 
right  to  ttie  office,  lie  is,  in  effect,  a  justice 
d0  jwn.  Bale  discfawged. 


Elsbarg  e.  Mtshan  9%  al, 

{Supreme  Court  of  Mimneaotii.  Nov.  1, 1889.) 
Rscbipt^Pakol  BviDsycs. 
Beld,  that  the  verdict  was  jueUfled  by  the 
evidence. 
(jSiyiUaut  bv  the  Court) 

Appeal  from  municipal  court,  citj  of  Min- 
neapolis; Bailey,  Judge. 

Action  by  K.  Blsbai^,  plaintiff,  against 
Gus.  Myrman  and  others,  defendants,  to  re- 
cover balance  due  for  work  and  hibor  per- 
formed for  defendants  in  jirading  a  portion  of 
the  Ghicago.Burlingtun&Northern  liailway. 
The  defendants  were  subcontractors,  undei 
D.  G.  Sliepard  &  Go.  Tliree  items  of  ac> 
count,  aggregating  •250.48,  were  litigated, 
and  evidence  offered  by  plaintiff  temllng  to 
show  that  the  same  were  unpaid.  Defend- 
ants alleged  a  settlement,  and  offered  in  evi- 
dence on  the  trial  a  receipt  given  by  plaintiff 
to  Shepard  &  Co.,  the  same  purporting  to  be 
in  full  of  the  account  between  plaintiff  and 
delendants.  Evidence  whs  offered  contradict- 
ing and  explaining  the  receipt.  FlaintiEI  had 
a  verdict  for  $170.  From  an  order  denying 
a  new  trial  defendants  appeal. 

Ueland,  Shores  &  Holt,  tot  appellants.  8. 
Meyers,  fur  respondent. 

Feb  CuRtAM.  We  are  of  opinion  that  the 
verdict  in  this  case  was  justified  by  the  evi- 
dence, and  we  see  no  reason  for  sujiposing 
that  the  amount  of  it  was  purely  arbitrary, 
as  contended  by  appellants.  It  is  entirely  rec- 
oncilable with  the  evidence  and  the  law  as 
given  by  tlie  trial  jtidge  upon  substantially 
the  grounds  suggested  in  res|)oiident's  brief. 
The  receipt  given  by  plaintiff  to  Eshepard 
Co.,  being  a  mere  acknowledgment  of  pay- 
ment, was  subject  to  parol  explanation  or 
contradiction,  and  there  wjia  ample  evidence 
to  justify  tlie  jury  in  tindiiig  that  there  was 
no  settlement  of  plaintiff's  claim,  but  that  the 
receipt  was  merely  gi  ven  to  enable  him  to  ob- 
tain the  money  in  the  hands  of  Shepard  St 
Co.  belonging  to  defendants.  Morris  v.  Bail- 
way  Co.,  21  Minn.  91.   Older  affirmed. 
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Waub  v.  Watub  Circuit  Judos. 
VBupnme  Court  of  Miavtgan.  Oct  Ifl^  1880.) 

JUDOMBXT  BT  DlVAtrLT— FIU.CTICB. 

Defendant,  before  the  time  had  expired  for 
him  to  plead,  obtained  10  days'  further  time,  but 
failed  to  serve  notice  of  auoh  extension  npon  plain- 
tilTs  attorners,  who  entered  their  default  for  want 
of  a  plea,  within  the  lo  days  defendant  filed  a 
demurrer,  which  was  atricken  from  the  flies,  and 
the  oourt  denied  his  motion  to  set  aside  the  de- 
taalt,  as  he  had  not  complied  with  the  rules  by 
fllliiff  an  affldaTltof  merits,  pleading  Issnably,  and 
tendering  the  costs  of  the  default.  Held,  that  an 
application  for  mandamus  to  oompel  the  court  to 
set  aside  the  order  denying  defenmnVs  motloo  to 
set  aside  the  default,  and  to  grant  the  same,  would 
be  refused,  without  prejudfoe  to  the  defendant's 
proceedlnK  under  the  rulea  of  procUoe  to  set  aside 
the  default  in  10  days,  the  delaj  nader  the  otrcum- 
•tances  being  excusML 

Application  ten  mantfantu. 
O,  F.  Hunt,  for  relator.   Frater  A  0atei, 
tor  leapondeiit. 

Per  CuitiAu.  MoUod  to  Bet  aside  de- 
faultt  and  pprmit  defendant  to  plead.  In 
this  CHUBc,  before  the  time  had  expired  for  dp- 
fendant  to  plead  he  obtained  from  the  court 
tx  parte  10  days'  further  time,  but  neglected 
to  serve  notice  of  such  extens.on  upon  plain- 
tiff's attorneyn.  and  the  piHintifl's  attorneya 
entered  their  default  for  want  of  a  plea. 
AVitliin  the  10  days,  the  defendant  flied  and 
served  a  demurrer,  which,  on  uppticiition  to 
us.  we  directed  the  couit  to  strike  from  the 
files.i  The  case  then  stood  on  default.  The 
defendant,  instead  of  complying  with  the 
rules  of  court,  ignored  them,  and  moved  the 
court  to  set  aside  the  default,  and  for  leave 
to  plead  or  demur.  The  court  denied  the 
motion  on  the  ground  that  defendant  bad 
nut  comj'lied  witli  the  rules,  by  filing  an  aifl- 
davit  of  merits,  pleading  issuabty,  and  ten- 
dering the  costs  of  the  default.  A  manda- 
mtu  is  asked  to  compel  the  court  to  set  aside 
the  order  denying  defenaant's  motion,  and  to 
grant  the  motion  to  set  aside  the  default  with 
leave  to  defendants  to  plead  or  demur.  We 
deny  the  motion  for  maiidamwi,  with  costs, 
but  without  prejudice  to  the  defendant's  pro- 
ceeding under  the  rulea  of  practice  to  set 
aside  tlie  default  in  10  days.  We  think  that, 
under  the  ciixiumstances,  the  delay  way  be 
considered  as  excused. 


BouoH  e.  WouEB  et  al. 

(Svpreme  Court  q/  MicMaaiu   OoL  11. 1889.) 

Puwaas  or  Ezbcdtors— Fossbssioit  of  Assets. 
How.  St.  Mich.  I  5875,  provides  that  the  ex- 
ecutor or  administrator  shall  have  a  right  to  the 
pOBsession  of  all  the  real  as  well  as  personal  es- 
tate of  the  deceased,  and  may  receive  the  rents, 
issues,  and  proflts  of  the  real  estate  until  the  es- 
tate shall  have  been  settled,  or  until  delivered  over 
by  an  order  of  the  probate  court  to  the  heirs  or  dev- 
isees, which  ordt^rmaytw  made  when  such  heirs 
or  devisees  shall  show  to  the  court  that  there  are 
no  claims  or  liabilities  outetanding  against  the  ea- 
tale,  or  that  the  personal  estate  Is  ample  to  pay 
the  same.  Held,  that  such  right  of  possession  of 
the  real  estate  is  only  exercisable  when  it  Is  oeces- 
•ary  for  the  purposes  mentioned,  and  wtum  exeo- 


>No  opinion  filed. 


Qtors,  having  in  their  hands  personalty  saflBdent 
to  DM-  all  claims  wafnst  the  estate,  enter  npon 
land  In  the  hands  of  a  devisee,  and  forcibly  carry 
away  the  landlord's  share  of  a  wheat  crop  planted 
in  the  life-time  of  the  testator,  they  are  liable  to 
the  devisee  for  the  value  of  the  wheat  at  the  time 
when  he  demanded  its  return. 

Appeal  from  circuit  court,  Berrien  county; 
Thomas  O'Hara,  Judge. 

Trover  by  Frank  E.  Rough,  who  sues  by 
Susan  G.  Rough,  his  next  friend,  against 
Pfter  Womer  and  Stephen  Arney,  executors 
of  George  G.  Rough.  There  was  a  juilginent 
for  plaintiff  for  nominal  damages,  and  he  ap- 
peals. 

F.  J,  Lewis  Meyer  and  Sdward  Bacon, 
for  appellant.  J,  J,  Van  Kiper,  for  ap- 
pellees. 

SnEBWor  D,  G.  J.  The  contest  in  this  case 
is  between  an  infant  devisee,  18  years  of  age. 
and  the  executors  of  the  will  of  George  O. 
liough,  wlio  died  at  his  home  in  Bertrand. 
Berrien  county,  October  26,  IS87.  Tlie  case 
was  tried  in  the  Berrien  circuit  court  before 
Hon.  TnOHAs  O'Uara.  circuit  judge,  in  Feb- 
Buary  last,  without  a  jury,  who.  after  the 
ease  WHS  submitted,  made  the  following  flnd- 
init  of  facts,  among  others:  Tlie  will  of 
George  G.  Rough  was  admitted  to  probata 
December  27. 1887.  The  plaintiff  is  bis  son, 
and  his  next  friend  in  this  suit  is  the  plain- 
tiff's mother,  and  widow  of  deceasetl.  The 
will  "provided  fur  the  Apeedy  payment  of 
decedent's  just  debts  and  funeral  expenses, 
and  Ilia  widow  and  six  children  were  tlie  only 
lieneQc.arles  under  the  will.  The  plaintiff 
herein,  one  of  the  children,  was  18  years  of 
age  at  the  time  of  his  father's  death,  and  his 
mother,  the  widow  aforesaid,  was  duly  ap- 
[)ointed  to  act  as  his  guardian,  on  January  23, 
1888.  The  widow  was  bequeathed  six  thou- 
sand dollars  in  money,  to  l>e  paid  within  a 
year,  and  also  all  the  household  goods  and 
furniture.  She  was  to  have  the  use  of  the 
dwelling-house  on  the  home  farm  until  the 
plaintiff  was  21,  when  she  was  to  have  the 
use  for  life  of  certain  premises  described  In 
the  will  by  metes  and  bounds.  Tlie  bequests 
to  the  win  were  to  be  in  lieu  of  all  dower." 
Tlie  wife,  however,  waived  the  provision 
made  for  her  in  the  will,  and  elected  to  take 
under  the  statute.  On  February  18,  1888, 
the  defendants  filed  an  inventory  sliowing 
»6U,  176.44  in  personalty,  and  942,350.50  in 
real  estate,  and  of  the  real  estate  1^,975  was 
nut  specifically  devised;  and  on  tlie  same  day 
the  defendants  filed  a  petition  in  probate 
court,  in  which  they  stated,  under  oath,  that 
the  persouHl  estate  was  of  the  value  of  more 
than  S60,000.  Of  this  personal  property 
there  was  140  acres  of  wheat  then  growing, 
appraised  at  6750,  62  acres  of  which  stood 
upon  the  home  farm,  of  about  170  acres, 
which  the  testator  specltically  devised  to  his 
son,  Frank,  the  plaintiff.  All  thedebts  owing 
by  the  deceased,  including  funeral  charges 
and  expenses,  would  not  exceed  S500,  and* 
prior  to  August  30, 18^,  the  defendants  paid 
legacies  to  the  extent  of  950,000,  and  then 
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bad  la  tlielr  hands  •5.000  undistributed. 
I'he  farm  willed  to  Frank  was  the  liomestead 
of  the  deceased,  upon  which  he  lived  with 
bis  family  when  he  died,  and  from  that  time 
on  Frank  had  had  the  undisputed  possession 
of  the  same,  and  the  house  thereon  was  liis 
home,  and  his  mother  lived  with  bltn,  and 
his  right  as  owner,  and  the  posspsalon  he  as- 
flumed  as  such  under  the  will,  has  never  been 
doubted  or  contested.  The  deceased  before 
ha  died  allowed  Mr.  Drapler  to  put  in  the 
wheat  on  the  farm,  and  he  was  to  receive  a 
share  of  same  at  the  mat^ine  when  the  grain 
was  threshed.  The  plaintifF,  learning  that 
the  defendants  Intended  to  daim  the  wheat, 
and  take  possesion  thereof  at  some  time, 
gave  them  notice  tliat  he  owned  the  land  and 
the  landloid's  share  vA  the  crop  of  wheat 
thereon  growing,  and  forbade  the  defendants 
coming  upon  the  premises  or  in  any  manner 
meddling  with  the  same.  Kotwithstanding 
this  admonition,  the  defendants  came  upon 
the  farm  when  the  wheat  was  twing  threshed, 
and  with  furce  and  violence  seized  the  plain- 
tiff and  drove  him  away  from  the  machine, 
and  took  and  carried  away  his  part  of  thd 
wheat,  amounting  to  685  bushels,  which  was 
worth  at  that  time  85  cents  per  bushel.  In 
the  month  of  October,  1888,  the  plulntiff,  by 
his  guardian,  demanded  the  wheat  taken  of 
each  of  the  defendants  wlio  then  Itad  posses- 
sion of  the  same,  with  the  exception  of  24 
bushels,  which  they  had  sold,  and  the  wheat 
was  worth,  at  the  time  the  demand  was  made, 
•1.08  per  bushel,  and  defendants  refused  to 
comply  with  the  demand. 

The  following  findings  of  law  were  also 
made  by  the  circuit  Judge.  In  speaking  of 
the  wheat,  and  statute  of  1887,  be  said:  "It 
is  immaterial,  however,  whether  it  be  re- 
garded ns  a  chattel  specifically  bequeathed,  or 
whether  it  was  to  be  administered  aa  person- 
al assets,  and  applied  towiirds  the  payment  of 
general  legacies.  The  statute  gives  the  exec- 
utor or  f^ministrator  the  right  to  receive 
rents,  profits,  and  Issues  of  the  realty  de- 
vised, or  otherwise,  until  the  estate  shall 
have  been  settled,  or  shall  have  l^en  deliv- 
ered over,  by  the  probate  court,  to  the  heirs  or 
devisees,  and,  no  such  settlement  or  delivery 
having  been  made  in  this  case,  the  defend- 
ants might  lawfully  have  taken  possession  of 
the  crop,  whether  it  had  been  sown  in  the 
life-time  of  the  testator  or  not.  The  defend- 
ants might  either  have  taken  possession  of 
the  land  itself,  or  have  required  tlie  devisee  to 
account  for  all  rents  and  profits,  and  the 
latter  cannot  complain,  if  they  have  seen  fit 
to  exact  but  a  portion  of  the  profits.  In  per- 
mitting the  devisee  to  enjoy  the  possession  of 
the  land  and  all  of  its  fruits  but  the  whent  in 
question,  the  devisee  alone  was  benefited, 
and  a  waiver  by  the  defendants  of  their  stat- 
utory right  in  one  particular  does  not  estop 
them  from  asserting  it  in  another.  The  de- 
fendants were  guilty  of  no  laches  in  assert- 
ing their  right  to  the  possession  of  the  wheat, 
inasmuch  as  they  had  not  consented  to  its 
harvest,  and  were  not  advised  that  it  was  to 


be  ent  on  a  oertalnday.  Their  right  to  pos- 
session was  clidm«d  within  a  reasonable  time^ 
and  the  plaintiff  was  subjected  to  neither  an- 
noyance nor  damage  by  reason  of  the  trivial 
delay.  The  plaintiff  cannot  recover  fdr  the 
valne  of  the  wheat.  There  was  no  necessity, 
however,  for  the  taking  of  this  wheat.  The 
defendants  had  distributed  mure  than  $50.- 

000  among  the  legatees,  of  which  at  least 
930,000  was  distributed  to  residuary  lega- 
tees, and  the  amount  (tf  personalty  still  re- 
maining in  their  hands  was  vastly  dispro- 
portionate to  the  debts  and  expenses.  The 
proceeding  was  not  only  inexcusably  arhi- 
trazy,  but  it  was  nnjust.  Four  of  the  other 
children  had  long  been  in  the  full  enjoyment 
of  large  estates  derived  from  their  father,  and 
to  take  from  this  young  man  flTO«lx^  of 
his  crop  for  distribution  among  the  others 
was  manifestly  in  violation  of  toe  testator's 
intention.  It  was  never  Intended  that  exec- 
utors should  capriciously  take  possession  of 
either  realty  or  personalty,  the  right  being 
one  to  be  exercised  only  when  there  Is  no 
reasonable  escape  from  its  assertion,  and  In 
this  case  the  wheat  could  only  have  been 
taken  for  distribution,  tlie  known  debts  be- 
ing insignificant,  the  expenses  far  below  the 
amount  of  personalty  in  the  hands  of  defend- 
ants, and  the  probate  debts  fantastically 
chimerical.  This  court,  however,  Is  powers 
less  to  remedy  the  wrong.  Defendants, 
doubtless,  might  have  been  enjoined  from  in- 
terfering with  the  grain,  or  disposing  of  It, 
to  tlie  injury  of  plaintiff,  as  they  may  now 
be  enjoined  from  distributing  the  proceeds, 
but  they  have  the  technical  right  to  the  pos- 
session under  the  statute,  and  the  relief  indi- 
cated can  only  be  afforded  in  a  court  of  chan- 
cery, unless  the  probate  court  shall  make 
such  order  in  the  premises  as  it  undoubtedly 
has  the  right  to  makf  and  the  power  to  en- 
force. Plaintiff  was  not  only  In  the  lawful 
possession  of  the  field  and  bam  from  which 
the  wheat  was  removed,  but  of  the  wheat  as 
well,  and,  while  the  defendants  had  ttie  right 
lo  take  possession  of  it,  the  means  employed 
were  unlawful,  and  the  plaintiff  is  entitled 
to  nominal  damages,  together  with  his  costs 
and  charges,  it  hung  hereby  certified  that  the 
acts  of  the  defendants  were  willful  and  ma- 
licious." Judgment  for  nominal  damages 
was  entered  for  plaintiff,  and  for  costs. 

The  plaintiff's  counsel  contend  that  such 
judgment  is  erroneous,  and  that  upon  the 
findings  of  fact  the  judgment  should  have 
been  for  the  plaintiff;  and  in  this  contention 

1  think  they  are  correct.  The  action  is  tro- 
ver, and  the  case  is  before  us  upon  the  find- 
ings of  the  circuit  judge.  Kone  of  the  testi- 
mony appears  in  the  record.  By  these  find- 
ings of  fact  it  however  does  appear  tiiat  it 
was  entirely  unnecessary  for  the  executors 
to  take  possession  of  any  of  the  real  estate, 
or  of  any  of  the  crops  grown  thereon,  or  to 
take  the  rents  and  profits  thereof  to  pay  the 
debts  of  theestate,  the  funeral  charges  or  ex- 
penses, or  the  expenses  of  administration,  or 
to  pay  the  statutory  allowances  of  the  widow, 
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or  for  Ihe  support  of  the  family;  neither  was 
such  poasession  or  control  of  the  land  or  crops 
•ver  taken  by  the  executors  before  they  en- 
tered and  converted  the  plaintiff's  wheat. 
Indeed  they  knew  that  there  was  no  neces- 
sitjfor  them  to  take  possession  of  the  real  es- 
tate or  crops  tliereon,  or  the  rents  and  profits 
thereof,  in  order  to  pay  debts  or  char^jes  of 
any  kind  In  administering  and  settling  the 
estate  under  the  will  of  the  testator;  and  this 
fact  was  notified  by  them  substantially  to  the 
judge  of  probate  by  petition  as  early  as  April, 
1878;  and  thecircult court  finds  notonly  was 
there  no  necessity  for  the  defendants  to  take 
the  wheat  in  question,  bat  that  the  tailing 
was  inexcusable,  arbitrary,  and  unjust,  and 
In  violation  of  the  intention  of  the  testator; 
and  that  their  af^lon  In  so  doing  might  have 
been  enjoined  in  a  court  of  chancery;  that 
the  plaintiff  was  in  the  lawful  possession  of 
the  laud  and  wheat  at  the  time  the  latter  was 
taken;  that  the  means  employed  by  defend- 
ants In  taking  the  grain  were  unlawful,  and 
the  acts  of  the  defendants  In  so  doing  were 
willful  and  malicious,  but  still  the  ptaintlfl 
oould  recover  only  nominal  damages;  and 
that  the  defendana  were  technically  entitled 
to  the  possession  of  the  wheat,  If  they  chose 
to  take  it  and  hold  it  until  the  estate  was  set- 
tled, unless  the  plaintiff  obtained  an  order 
ftom  the  probate  court  to  the  contrary.  It 
would  be  a  strange  thing  indeed  that  a  prop- 
er constructiim  of  the  law,  written  or  ua- 
written,  would  compel  a  court  to  enforce  a 
technicality  which  has  the  effect  to  destroy  a 
party's  rights  to  his  property  wltliout  any 
pretense  of  cause  or  nec^Ity  therefor,  and 
stranger  sUIl  would  It  appear  when  the  rights 
involved  are  those  of  an  infant,  and  the  at- 
tack made  thereon  Is  willful  and  malidons, 
and  by  pOTSons  acting  in  a  trust  capacity, 
whose  duty  Is  to  give  protection  to  the  very 
rights  which  is  sought  to  be  dmtroyed.  It 
Is  very  evident  that  such  a  construction  of 
the  law  is  not  tu  be  allowed,  and  is  erroneous. 
No  matter  what  the  language  of  the  stittute 
maybe,sueh  a  construction  cannot  be  within 
Its  spirit,  which  must  always  govern  courts 
in  the  interpretation  of  a  statute.  The  stat- 
ute which,  it  is  ttiought  by  the  counsel  for 
the  defendants  and  the  learned  circuit  judge, 
requires  sucli  a  technical  construction  as  was 
given  to  it  at  the  circuit  in  tliiR  case  reads  as 
follows:  **The  executor  or  administrator 
shall  have  a  right  to  the  possession  of  all  the 
real  as  well  as  personal  estate  of  ttie  de- 
ceased, and  may  lease  the  same  from  year  to 
year,  and  cancel  or  modify  any  existing  lease 
or  leases  given  by  the  deceased  in  the  same 
manner  that  the  deceased  might  i)ave  done  in 
his  life-time,  and  may  receive  the  rents,  is- 
sues, and  profits  of  the  real  estate  until  the 
estate  shall  have  been  settled,  or  until  deliv- 
ered over  by  order  of  the  probate  court  to  the 
heirs  or  devisees;  and  shall  keep  in  good  ten- 
antable  repair  all  houses,  buildings,  and 
fences  thereon,  which  are  under  his  control: 

Erovlded  that  whenever,  on  aitplication  of  the 
eirs  or  devisees,  or  any  of  them,  it  shall  be 


made  to  appear  to  the  said  probate  court  that 
ther^  are  no  debts  or  liabilities  outstanding 
and  unpaid  against  said  estate,  or  that  the 
personal  estate  of  said  deceased  is  amply  suf- 
ficient for  the  payment  of  all  claims  or  liabil- 
ities outstanding  or  allowed  against  the  said 
estate,  the  said  probate  court  shall  thereupon, 
by  order,  deliver  over  the  said  real  estate  of 
said  deceased  to  the  heirs  or  devisees  of  said 
estate,  although  the  said  estate  shall  not  then 
have  been  finally  settled,  and  thereupon  the 
right  of  the  said  executwor  administrator  to 
the  possession  of  the  real  estate  of  said  de* 
ceased,  and  to  receive  the  rents.  Issues,  and 
profits  thereof,  shall  cease:  provided  further, 
that  the  provisions  of  this  act  shall  not  be 
construed  to  Interfere  with  the  possession  of 
the  homestead."  How.  i3t.  §  5875.  It  will 
be  noticed  that,  while  the  executor  has  the 
right  to  the  possession,  that  right  Is  given  in 
contemplation  that  It  may  become  necessary 
to  exercise  It  in  the  settlement  of  the  estate 
for  the  puipose  of  the  payment  of  claims 
against  uie  estate.  Honee  It  is  that  the  duty 
of  the  executor  Is  not  made  Imperative  to  ex- 
ercise the  right  in  all  cases,  but  Is  only  per- 
missible when  the  necessity  arises  for  Its  ex- 
ercise, and  until  such  occasion  does  arise  the 
heir  or  devisee,  who  has  entered  upon  the 
enjoyment  of  property  and  estate,  ought 
not  to  be  and  cannot  be  lawfully  disturbed. 
In  other  words,  the  right  Is  given  to  the  ex- 
ecutor, and  only  accompanies  the  necessity  for 
Its  exercise.  Any  other  oonstruction  of  this 
statute  would  give  to  It  an  Intention  never  in 
the  mind  of  its  makers,  and  the  exercise  of 
the  power  and  right  given  would  be  mani- 
festly wrong  and  unjust  and  an  unlawful  in- 
terference with  another's  property  and  vested 
rights.  Streetor  v.  Faton,  7  Mich.  851; 
Sheldon  v.  lUce,  30  Mich.  302;  HcDanieis  v. 
Walker,  44  Mich.  83,  6  N.  W.  Rep.  113; 
Foote  v.  Foote,  61  Mich.  189,  28  K.  W.  Bep. 
90;  Pitcher  v.  Douglas,  87  Mich.  341;  Van 
Fleet  V.  Van  Fleet.  49  Mich.  612. 14  K.  W. 
Bep.  666;  HolbrotAv.  Gampau,  22  Mich.  291; 
Campau  v.  Campau,  25  Mich.  127;  Howard 
V.  Patrick.  88  Mich.  802.  Of  course  there 
wm  no  occasion  for  the  devisee  in  this  case, 
who  was  ttie  owner  of  the  land  and  the  wheat 
under  the  will,  and  in  possession  of  the  same, 
to  apply  to  the  judge  or  probate  to  obtain  such 
possession  under  the  proviso  contained  In  the 
section.  There  was  no  occasion  for  the  exec- 
utors in  this  ciise  to  take  possession  of  the 
land  or  the  crop  to  turn  the  proper^  over  to 
the  devisee.  It  was  already  in  his  posses- 
sion. The  finding  Is  that  this  crop  was  owned 
by  the  plaintiff.  The  title  to  It  vested  in  the 
plaintiff  as  soon  as  the  testator  died,  the  same 
as  did  the  title  to  the  farm  upon  which  It 
grew.  It  was  really  a  part  of  the  realty,  and 
this  statute  contemplates  the  rents  and  prof- 
its are  to  be  controlled  by  the  executors  only 
after  possession  of  the  realty  Is  taken,  which 
tliey  never  did  in  this  case.  It  was  not  nec- 
essary to  the  complete  enjoyment  of  this  projH 
erty  by  the  devisee  ttiat  he  should  have  the 
consent  of  the  execuUvs,  express  or  implied. 
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or  the  consent  of  anybody  elae,  under  the  cir- 
eumstHnces  of  this  ease.  His  Tights  were 
complete  without  it.  Atwood  t.  Frost,  51 
Mich.  360,  16  N.  "W.  Epp.  685;  Eberateiii  v. 
Camp,  »7  Mich.  178;  Kennedy  t.  Shaw,  43 
Mich.  S61,  2  N.  W.  Rep.  39&  The  entering 
upon  the  plaintiff's  property  in  the  unlawful 
manner  the  defendan la  did  in  this  case,  and 
taking  posa^ion  of  the  plaintiff's  property 
by  force,  and  the  commission  of  a  trespass 
and  assault  and  battery  upon  the  plaintiff, 
gave  the  defendants  no  riglits  which  they 
could  set  up  or  enforce  na  a  defense  af^alnst 
this  plHintiCT's  action.  An  executor  has  no 
power  assuch  toinvade  at  pleasure  the  prem- 
ises of  a  person  in  peaceable  possession  of 
property,  even  thoufth  it  belonged  to  the  es- 
tate, and  take  it  therefrom,  by  force,  without 
process,  and  especially  raiis^  this  be  so  when 
the  pf rson  from  wliom  it  Is  taken  is  the  own- 
er of  the  property,  and  makt^  his  contention 
to  protect  tliat  ownership.  Waldo  t.  Waldo, 
62  Mich.  94,  17  N.  W.  Rep.  710;  Bailey  v. 
Wright,  89  Mich.  96;  Wales  v.  Newbould,  9 
Mtcli.  87;  Anthony  v.  Haneys,  8  Bing.  186; 
Dixon  V.  Clow.  24  Wend.  lUS;  Newkirk  v. 
Sabler,  9  Bxrb.  652;  McLeod  v.  Jones,  105 
Miiss.  403;  Hiippert  v.  Morrison,  27  Wis.  365; 
Diinifls  V.  Brown,  34  N.  U.  454;  Sampson  v. 
Henry,  11  Fii-k.  379;  Public  Administrator 
T.  Ward,  3  Bradf.  Sur.  244.  In  this  case 
the  acts  of  the  defendants  are  found  to  be 
unjust,  wrong,  willful,  and  malicious,  and 
they  must  not  be  permitted  to  take  anything 
tu  their  benefit  resulting  from  their  own 
wrong'.  Neither  is  it  necessary  to  turn  tlie 
plaintiff  over  to  another  action  for  proper  re- 
dress against  these  defendant  wrong-doers. 
Tliey  must  not  only  pay  for  the  wheat  taken 
by  their  violence,  but  must  pay  the  price  it 
was  worth  at  the  time  it  was  demanded  by 
the  plaintiff's  guardian,  which  was  S1.08  per 
bushel,  and  interest  on  thut  sum  at  6  per 
cent,  to  the  date  of  the  entry  of  Judgment  In 
this  court.  The  judgment  must  be  reversed, 
and  a  new  judgment  entered  in  this  court  for 
plaintiff  in  accordance  with  this  opinion, 
with  costs  to  plaintiff  In  both  courts.  Tiie 
other  justices  concurred. 


John  Stbt  Lumber  Go.  9.  Tbk  0.  H. 
Obsbm. 

{Supreme  Court  ef  MUSUgan.  Oot  11,  1889l) 

Collision— J  iTRifinicnoK. 

1.  Where  8  boom  Is  attacfaed  at  both  ends  to 
the  realty,  and  is  an  iadispeDsable  appDrtenaooe  to 
a  aaw-mul,  and  passes  with  a  grsot  of  such  mill, 
the  piles  by  which  It  Is  secured,  and  which  con- 
stitute a  part  of  the  boom,  are  real  estate;  and 
where,  la  an  aotioo  s^inst  a  vessel  for  breaking 
snch  boom,  the  evidenoe  la  oonolnslve  that  it  was 
broken  by  reason  of  the  piles  belne  wrenched 
from  their  pouition,  it  Is  a  case  within  the  juris- 
diction of  the  state  courts. 

2.  The  boom  was  not  an  Impediment  to  naviga- 
tion,  but  was  rightfully  in  the  place  where  the  col- 
lision occurred;  and,  with  the  dock  to  which  it 
wasattached,  could  be  plainly  seen  from  tbevesseL 
The  muster  attempted  to  drop  alon?-Btde  another 
vessel  for  the  night,  knowing  that  the  force  of  the 
wind  aud  current  was  unusual  at  the  time,  and 


brought  tals  vessel  wltbin  three  lengths,  and  an- 
chored his  tow  within  600  feet,  of  the  dock.  By 
reason  of  the  cnrrent  and  wind  and  bis  tow-line, 
which  was  fastened  to  the  other  vessel,  the  power 
of  his  rudder  was  overcome,  and  bis  vessel  swung 
down  with  the  current  He  still  held  onto  the 
tow-line,  and  struck  the  boom.  Hetcf,  that  the 
master  taOnA  to  exercise  snch  ordinary  care  and 
skltl  as  the  oircnmstaDce*  required. 

Appeal  from  circuit  court,  Chippewa  coun- 
ty ;  Joseph  H.  Steere,  Judge. 

Tarmey  Wendork,  {F.  H,  Canfleld,  of 
counsel,)  for  appellant.  J.  H.  Qoff,  {Shep- 
ard  A  Lyon  and  C  B.  Kremer»  of  counsel.) 
for  appellecL 

Chamflin,  J.  This  proceeding  was  com- 
menced in  the  court  below  under  chapter  285 
of  Iloweirs  Statutes,  entitled  "Collection  of 
Demands  against  Water-Craft,"  to  enforce  a 
lien  claimed  to  be  created  by  the  stHtute 
against  the  steam-barge  C.  H.  Green  for  dam- 
ages for  a  tort  alleged  to  have  been  committed 
by  the  steam-barge  in  running  into  and  break- 
ing a  boom  of  pine  logs  belonging  to  com- 
plainant, which  boom'  was  at  the  time  In  St. 
Mary's  river,  causing  damage  to  the  John 
S|>ry  Ijumber  Company  to  the  amount  of 
$15,000,  wliich  damages,  it  was  alleged,  was 
occasioned  solely  by  the  negligence,  miscon- 
duct, unskillfulness,  and  carelessness  of  ttie 
master  and  persons  navigating  said  steam- 
l>arge  C.  H.  Green,  and  not  by  or  through 
the  fault,  negligence,  or  misconduct  on  the 
part  of  said  John  Spry  Lumber  Company,  its 
assents  or  employes.  Upon  the  complaint  a 
warrant  was  issued  against  the  steam-barge, 
as  provided  by  section  4  of  the  act,  by  virtue 
of  which  the  sheriff  was  commanded  to  seize 
the  steam-barge,  her  tackle,  apparel,  eto.,  to 
"answer  any  and  all  liens  there  shall  be  estab* 
lislied  against  it,  according  to  law,  and  to  de- 
tain the  same  in  custody  until  the  further 
order  of  the  court."  Underthis  warrant  the 
vessel  was  seized  and  lield  until,  having  been 
bonded  under  sections  Hand  15.  she  was  re- 
leased under  a  writ  of  restitution  pursuant 
to  section  17.  There  was  also  a  summons 
issued  under  section  10  of  theact,  which  was 
served  upon  the  master  of  the  vessel.  An- 
swer was  filed,  denying  the  jurisdiction  of  the 
court.  It  also  denied  any  collision  with  a 
boom,  as  alleged;  averred  that  If  any  collision 
occurred  it  was  with  a  raft  of  saw-logs  which 
the  complainant  left  negligently  and  care- 
lessly afltwt  in  the  navigable  waters  of  the 
river,  in  an  exposed  condilion,  and  was  not 
within  any  boom  belonging  to  said  complain- 
ant, and  was  not  within  the  lines  of  any  dock 
owned  by  complainant;  but,  on  the  contrary, 
said  raft  of  logs  with  which  saidsteam-iiarge 
came  in  contact,  if  any  collision  occurred, 
was  afloat  and  adrift  a  great  distance,  to-wit, 
100  feet  from  tlie  dock  of  tlie  complainant, 
out  In  the  navigiible  waters  of  St.  Mary's 
river,  and  that,  had  said  raft  of  logs  or  tim- 
ber been  near  to,  or  within  the  bourn  limits 
of.  complainant's  said  dock,  no  damage  of 
any  kind  would  have  been  caused  eitiier  to 
said  logs  or  timber  of  said  complainant.  At 
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the  trial  In  the  eoart  Mow,  after  the  terti* 
monjr  was  dosed*  mpondents  moved  to  die- 
mlss  the  complaint  and  proceedings  there- 
under (or  want  of  jarisdicUon.  Tliis  motion 
was  denied,  and  a  decree  was  rendered  In 
favor  of  the  complainant  for  S3,50O.  with 
costs,  from  wbloh  decree  respondents  ap- 
pealed. 

8ince  tbe  cause  came  Into  this  court  both 
rides  ^Hve  taken  additional  testimony.  It 
appcara  from  tbe  testtmony  that  on  October 
8,  1887,  the  propeller  G.H.  Oreen,  laden  with 
1,165  tons  of  iron  ore,  a  vessel  of  tbe  United 
States,  enrolled  and  licensed  for  the  coasting 
trade,  and  engaged  in  the  business  of  com- 
meroe  and  navigation  between  ports  of  dif- 
ferent states,  Iwine  properly  officered  and 
manned,  and  being  In  all  respects  seaworthy 
and  fit  for  the  voyage  which  she  had  under- 
taken, was  bound  from  Marquette,  Mich.,  to 
AsbtabulN.  Ohio.  6)ie  Is  a  vessel  of  724  tons. 
Her  draft  was  from  15  to  15|  feet.  She  had 
in  tow  the  schooners  or  barges  Hosa  Sonsmlth, 
drawing  14  feet,  8  Inches,  and  tbe  Mattie 
Bell,  drawing  14  feet,  10  Indies,  attached  by 
lines  astern,  f  n  tbe  usual  manner.  The  cargo 
of  each  schooner  was  about  1,3U0  tons  of  Iron 
ore.  The  entire  iengtbof  tbe  tow  was  about 
1,560  feet.  She  reached  the  ship  canal  at  the 
Sault  Ste.  Marie  about  2  o'docic  In  the  morn- 
ing of  Octol)er  3d.  Tbe  canal  was  crowded 
w£bh  vessels.  A  severe  storm  commenced 
early  In  tlie  day,  and  continued  until  night. 
Tbe  wind  was  from  the  north-west,  and  at  the 
United  States  signal  station  it  registered  a 
velocity  of  from  40  to  50  miles  an  hour.  In 
the  river  below  tbe  lock  the  wind  was  de- 
scribed as  a  stiff  breeze,  but  not  of  the  veloc- 
itylndlcated  bytfaesignalservioe.  By  reason 
of  the  ditticulty  in  navigating  the  St.  Mary's 
river  b«low  the  locks,  it  was  not  usual  to 
proceed  down  the  river  at  night,  and  vessels 
bound  down  usually  laid  up  until  morning. 
The  Green  and  her  tow  were  locked  through 
the  canal  about  6  o'clock  P.  m.,  and  passed 
down  the  river  opposite  the  John  Spry  Lum- 
ber Company's  dude,  and  rounded  to;  and, 
after  her  tow  had  come  about,  and  was 
straightened  and  headed  up  stream,  the  head 
barge  or  sehooner.  Sonsmlth,  dropped  her 
anchor,  the  Oreen  Intending  to  drop  along- 
side and  make  fast  to  her,  as  is  usually  done 
under  such  circumstances,  the  stem  schooner 
still  holding  onto  her  line  with  theSonsmith. 
Tbe  place  where  the  anchor  was  dropped  was 
about  600  feet  from,  and  nearly  opposite  to, 
the  dock  of  the  John  Spry  Lumber  Company. 
This  dock  is  749  feet  in  length,  and  extends 
Into  the  water  of  the  river  about  460  feet 
from  the  shore  line,  and  from  1.000  to  1,500 
feet  from  the  steam-boat  channel  in  the  mid- 
dle of  the  river.  The  dock  was  constructed 
of  wooden  piles,  which  were  driven  into  the 
bed  of  the  river  In  rows  forming  the  water- 
front of  the  wharf.  Upon  these  rows  of 
plies  rested  timbers,  which  formed  a  cap  for 
the  plies,  and  this  cap  was  bolted  into  the 
bead  of  tbe  plies  by  iron  drift-lwlts.  so  that 
tbe  front  row  of  the  piles  was  connected  with 
T.48s.w.nalfr— 87 


the  second  row,  driven  several  fset  back  w 
inside  of  the  outer  row.  Upon  thecapsrnn- 
nlng  from  the  front  to  the  back  row  of  pilea 
was  placed  a  long  timber,  wbicb  extended 
along  the  face  of  the  front  of  the  dock,  rest- 
ing upon  tbe  caps.  This  was  bolted  with 
iron  bolts  to  the  caps  over  the  piles,  so  that 
the  outer  row  of  the  piles  was  held  in  place 
and  in  ai^  upright  position  by  tbe  cap  and 
stringer.  The  cap  timber  prevented  tlie  piles 
from  being  shoved  inward  or  pulled  outward, 
and  the  top  timber  stayed  them,  and  pre- 
vented them  from  being  moved  from  one  side 
to  the  other.  Along  the  face  of  the  dock,  and 
fastened  to  the  front  row,  and  near  the  edge 
of  the  water,  was  a  stringer  or  guard-rail. 
This  was  formed  of  round  pieces  of  timber, 
from  8  to  12  inches  in  diameter,  and  firmly 
drift-bolted  into  each  pile,  and  projecting  uut 
beyond  the  face  of  the  dock.  The  twomlng 
grounds  of  complainant  were  between  the 
dock  and  the  shore,  and  extended  east  several 
hundred  feet,  and  were  formed  by  clumps  <A 
piles,  six  or  seven  in  number,  haing  driven 
at  intervals  on  a  line  with  the  enter  line  of 
tbe  dock,  and  from  the  eastern  extremity  to 
tlis  shore.  This  portion  of  the  boom  is  called 
the  "store-boom,"  and  that  portion  between 
the  dock  and  the  shore  is  called  the  "mill- 
boom,"  from  which  the  logs  are  supplied  to 
the  company's  saw-mill  upon  the  shore.  The 
boom  timbere  which  incloeed  the  store*boora 
were  not  permanently  fastened  to  the  piles, 
but  were  BO  arranged  that  they  could  be  re- 
moved at  pleasure.  At  the  lower  or  eastern 
end  of  the  slore-boom  a  clump  of  pllfs  were 
driven  about  50  feet  from  the  shore,  and  a 
boom-stick  was  fastened  to  these  piles,  ex- 
tending to  the  shure.  The  logs  were  brought 
to  the  store-boom  In  what  are  called  "sack  or 
bag  rafts."  These  rafts  are  balloon  shaped, 
and  are  formed  by  incioslng  loose  logs  with 
boom-sticks,  and  in  thatshafiearetransported 
by  being  towed  by  tugs  to  the  desired  place. 
The  accident  occurred  on  Monday,  tbe  3d  day 
of  October.  On  the  Saturday  preceding,  a 
sack  raft  containing  about  one  and  one^half 
million  feet  of  saw-logs  was  brought  up 
from  the  booming  grounds  below  the  stor»- 
boom,  a  distance  of  about  one-third  of  a  mite, 
and  made  fast  to  the  second  dump  of  piles  of 
the  store-boom  below  or  east  of  thedock,  and 
was  permitted  to  remain  moored  to  these 
piles  until  Monday  morning.  At  this  time 
there  were  no  boom-stioks  connecting  or 
fastened  to  the  several  clumps  of  piles  of  the 
8tore-l)oom,  except  tbe  one  before  mentioned 
from  tbe  shore  to  the  Brst  clump  at  the  foot 
of  the  store-botim.  The  sack  raft  lay  outside 
of  the  line  of  piles  of  tbe  store-boom,  and  ex- 
tended a  considerable  distance  below  It.  On 
Monday  morning  CapU  Long  of  tbe  tug  Lark 
went  to  tbe  lower  end  of  the  raft,  and  pushed 
it  around  towards  the  shore,  and  made  the 
boom-stick  inclosing  It  fast  to  the  clump  of 
plies  nearest  the  shore.  He  then  cut  the 
inner  boom-sticks  on  the  raft  next  to  the 
lower  end  of  the  boom,  so  as  to  permit  the 
logs  to  esa^  and  float  Into  tbe  store-boom. 
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He  then  made  fast  his  tag  to  the  upper  end  [ 
of  the  raft,  let  loose  from  the  piles  where  It 
was  moored,  and  drew  the  outer  boom-sticks 
which  inclosed  the  logs  up  the  rtver,  thus 
forcing  the  logs  into  the  store-boom.  He 
made  the  boom-sticks  fast  to  a  pile  in  the 
front  side  of  the  dock  at  about  4  o'clock 
in  the  afternoon.  The  fastening  of  the  boom 
.to  this  pile  was  not  Intended  to  be  perma* 
nent,  but  as  the  logs  were  passed  into  the 
mill-boom  and  sawed,  and  room  thus  made  at 
the  upper  end  of  the  boom,  this  upper  end  of 
this  boom-stick  would  be  towed  further  up 
and  made  fast  again,  thus  forcing  more  logs 
into  the  8 tore- boom  and  retaining  them  there. 

The  condition  of  the  boom  at  the  time  of 
the  collision  was  as  follows:  The  upper  end 
of  the  boom  timber  was  fastened  by  a  chain 
to  piles  in  the  dock,  and  the  boom  timbers 
thence  extended  down  the  river  outside  of 
the  piles  driven  to  make  the  store-boom,  and 
extending  further  out  Into  the  river  as  the 
line  proceeded  east,  and  passing  around  the 
east  end  a  distance  of  some  30  feet  from  the 

Slles  driven  for  the  store-boom.  The  C.  H. 
reen,  after  her  tow  had  anchored,  started 
towards  the  dock  with  her  tow-line  still  fast 
to  the  Sonsmith,  The  wind  was  blowing 
down  the  river,  and  she  atrnck  the  boom- 
itick.  where  it  was  about  20  feet  from  the 
dock,  with  such  force  that  one  of  the  piles  to 
which  it  was  fastened  was  torn  out  entirely, 
and  another  was  pulled  over  so  that  the  chain 
slipped  off,  thus  releasing  the  boom-sticks, 
which  floated  down  the  river,  and  permitted 
the  logs  to  escape.  The  structure  formed  by 
Ahe  boom  timbers,  it  will  be  seen,  did  not,  at 
(the  time  of  tiie  collision,  form  a  raft,  but  bad 
'been  changed  into  a  boom,  in  which  the  logs 
were  held  for  storage. 

The  first  question  to  be  determined  is 
whether,  under  the  facts  above  stated,  this 
^as  a  maritime  tort,  over  which  the  federal 
courts  alone  have  jurisdiction.  Locality,  by 
all  the  authorities,  is  the  test  in  cases  of  tort 
i>y  which  to  determine  whether  the  wrongful 
act  is  one  of  admiralty  cognizance.  The 
■Commerce.  1  Black,  579;  Leathers  v.  Bless- 
ing, 105  U.  S.  626;  The  Plymouth.  3  WaU. 
86;  Bailroad  Co.  v.  Tow-Boat  Co.,  23  How. 
209 ;  Hock  Island  Bridge,  6  Wall.  213.  It  was 
said  in  the  case  of  The  Commerce,  1  Black, 
580:  "Whetberawrongfulactcommitted up- 
on the  person  or  property  of  another  was  of 
a  character  to  be  denominated  a  marine  tort, 
and  consequently  to  be  regarded  as  the  proper 
foundation  of  a  suit  cognizable  in  the  admi- 
ralty, undoubtedly  depends  open  the  locality 
wliere  the  wrongful  act  was  committed,  as 
already  explained.  But  marine  torts  are  in 
the  nature  of  trespassea  upon  the  person  or 
upon  personal  property,  and  th^  may  be 
prosecuted  in  pownatn  In  any  district  where 
the  offending  party  resides,  or  in  rem  wher^ 
ever  the  offending  thing  is  foond  to  be  with- 
in the  jurisdiction  of  the  court."  And  the 
case  of  Bailroad  Co.  t.  Tow-Boat  Co.,  23 
How.  209,  is  authority,  holding  that  the  defl- 
nltfon  of  the  term  ""tortSt"  when  used  In  ref- 


erence to  admiralty  Jurisdiction,  Is  not  oon- 
tined  to  wrongs  or  injuries  committed  by  di- 
rect force,  but  that  it  includes,  also,  wrongs 
suffered  In  consequence  of  the  negligence  or 
malfeasance  of  others,  where  the  remedy  at 
common  law  is  by  an  action  on  the  case. 
The  contention  of  the  complainant  in  tlds 
court  is  that  the  trespass  committed  was  up- 
on its  real  estate,  and  consisted  in  breaking 
its  dock,  and  pulling  out  'the  piles  that  sup- 
ported it,  thus  causing  the  chain  which  held 
the  boom  to  become  loosed,  and  that  the  loss 
of  the  logs  was  the  direct  result  of  this  injury 
to  its  real  estate.  Counsel  for  complainant 
cites  and  relies  upon  the  caae  of  Johnson  v. 
Elevator  Co..  119  U.  6.  388,  7  Sup.  Ct.  Bep. 
254,  as  decisive  of  the  point  taken  against  the 
Jurisdiction  of  the  court.  That  case  arose 
under  a  statute  of  the  state  ofBlinois  quite 
similar  to  our  own,  for  an  injury  done  to  an 
elevator  by  a  vessel  in  navigating  the  Chi- 
cago river.  The  jib-boom  of  the  vessel  pen- 
etrated the  wall  of  the  elevator,  whereby  a 
large  quantity  of  com  stored  therein  ran  out 
and  was  lost  in  the  river.  The  position  was 
tnken  that  the  federal  court  in  admiralty 
alone  had  jurisdiction  of  a  tort  of  that  kind. 
Mr.  Justice  Bi^atohford,  speaking  for  the 
court,  said:  ** Under  the  decisions  of  this 
court  in  The  Plymouth.  3  Wall.  20.  and  in 
Ex  parte  Insurance  Co..  118  U.  S.  610,  7 
Sup.  Ct  BepL  25,  [at  the  present  term,*]  it 
must  l>e  held  that  the  cause  of  action  In  uiis 
case  was  not  a  maritime  tort  of  which  a  dis- 
trict court  of  the  United  States,  as  a  court  of 
admiralty,  would  have  Jurisdiction;  and  that 
the  remedy  belonged  wholly  to  a  court  of 
common  law,  the  substance  and  consumma- 
tion of  the  wrong  having  taken  place  on  land, 
and  not  on  navigable  water,  and  the  cause  of 
action  not  having  been  complete  on  such 
water.  This  being  so,  no  reason  exists  why 
the  remedy  for  the  wrong  should  not  be  puiv 
sued  in  the  state  court  according  to  the  stat- 
utory method  prescribed  by  the  law  of  the 
state,  even  though  that  law  gives  a  lien  on 
the  vessel.  The  cases  in  which  state  statutes 
have  been  held  void  by  this  court,  to  the  ex- 
tent in  which  they  authorized  suits  in  rem 
against  vessels,  because  they  gave  to  the 
state  courts  admiralty  jurisdiction,  were  only 
cases  where  the  causes  of  action  were  co^ 
nizable  in  admiralty.  Necessarily  no  other 
cases  could  be  embraced.  The  Moeea  Tay- 
lor, 4  Wail.  411 ;  The  Hine  v.  Trevor,  Id.  555; 
The  Belfast,  7  Wall.  624.**  After  reviewing 
the  petition,  and  showing  that  the  proceed- 
ings were  really  in  personam,  he  aays: 
"There  being  no  lien  on  the  tug,  by  the  mai^ 
ittme  law,  for  the  Injury  on  land  inflicted  in 
this  case,  the  state  oould  oreate  such  a  lien 
therefw  aa  it  deemed  expedient,  and  could 
enact  reasonable  rules  tot  ita  enf(»oement, 
ni^  amoonting  to  a  regulation  of  oommeTGe.** 
Oar  fltatnte  provides  that  npon  filing  the 
complaint  the  clerk  at  the  court  shall  issue  a 
warrant  to  the  sheriff  of  the  oounty  under  ibt 
seal  ot  the  court,  returnable  not  less  than  14 
nor  more  than  80  days  trom  its  date^  oon- 
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tnlDlng  a  brief  statement  of  the  claim  filed, 
flOmmaDcUng  him  to  seize  and  safely  keep 
such  watermraftt  bar  taokle,  apparel,  and  f  ur> 
niture,  to  answer  all  such  liens  ss  shall  be 
flstabltohed  against  it  according  to  law,  and 
to  make  return  of  his  proceedings  undf^r  snch 
warrant  within  10  days  after  seizure;  and  the 
etork  is  also  required  to  issue  a  summons  to 
the  owner  or  master  of  such  cnift,  containing 
a  similar  statement,  and  returnable,  as  afare- 
said,  at  the  same  time  as  the  warrant,  which 
said  warrant  and  summons  shall  be  served  at 
least  14  diqn  before  tlw  return-day  thereof. 

The  statute  also  provides  for  notice  and 
for  intervening  creditors,  and  also  for  the 
bonding  of  tlt«  vessel  by  the  master  or  any 
person  interested  at  any  time  before  Judg- 
ment or  decree  of  sale;  and,  in  case  ttie  bond 
Is  executed,  a  writ  of  restitution  is  to  be  is- 
sued, and  the  vessel  is  thenceforth  discharged 
from  all  liens.  If  judgment  or  decree  passed 
for  complainant  after  the  vessel  is  discharged, 
it  Is  to  be  enter>d  against  the  principal  and 
sureties  In  the  bond,  but  in  no  case  shall  the 
judgment  exceed  the  penalty  of  the  bond; 
and  it  Is  provided  "  that  tbe  subsequent  pro- 
ceedings shall  be  the  same  as  now  provided 
by  law  in  personal  actions  in  tbe  drcuit 
courts." 

In  all  these  respects  our  statute  is  substan- 
tially the  same  as  that  of  the  state  of  Illinois. 
The  vessel  having  been  bonded,  the  lien  is 
discharged,  and  the  proceedings  are  in  per- 
tonam. 

The  case  at  bar  Is  not  an  exact  parallel 
with  tlwt  of  Johnson  v.  Elevator  Co.  The 
tiespass  in  the  latter  case  was  t>eyond  ques- 
Uon  an  injur;  to  real  estate.  Here  tbe  in- 
Jury  complained  of  was  to  the  boom,  and  the 
question  is  presented  whether  the  boom  was 
rani  estate  at  the  time  ol  the  injury.  The 
point  involved  is  one  of  considemble  doubt. 
In  solving  it  we  must  look  to  the  surround- 
ing circumstances,  the  situation,  and  use  to 
which  the  real  estate  wasapplied.  Tliecom- 
plainant  was  the  owner  of  a  saw-mill,  with 
all  the  necessary  outfit  and  appurtenances  for 
the  manufacture  of  saw-logs  into  lumber. 
The  testimony  shows  that  the  logs  which 
were  to  l>e  manufactured  at  the  mill  were  put 
into  the  booms,  as  above  described,  and  It  is 
clear  to  any  person  thai  the  operations  of  the 
mil)  could  not  be  carried  on  without  tbe  use 
of  these  booms  In  which  to  store  and  hold  the 
logs.  The  dock  upon  which  the  lumber  was 
piled,  and  from  which  it  was  shipped  to  mar- 
ket, was  also  necessary  to  tbe  operation  of 
the  saw-raill.  Had  the  John  Spry  Lumber 
Company  made  a  general  grant  of  this  saw- 
mill,  the  dock  and  booms  used  in  the  opera- 
tion of  the  mill  would  have  passed  to  the 
grantee,  under  the  ancient  and  well  recog- 
nized rule  that,  where  the  grant  Is  a  general 
one.  whatever  belongs  to  the  thing  granted, 
as  a  constituent  part  or  element,  passes  there- 
by. 1  Shep.  Touch.  96.  And  in  Farrar  v. 
Staokpole,  6  Me.  154.  it  was  held  that  the 
grant  of  a  saw-mill  with  privileges  and  ap- 
purtenances passes  the  machinery  used  in  it, 


and  would  inclnde  a  mill-chuin,  logs,  and 
bars  therein,  by  which  the  logs  are  drawn 
tliereiu  and  secured  for  sawing;  and  general- 
ly whatever  things  are  fitted  and  prepared  to 
be  used  with  real  estate,  and  have  been  ap- 
plied thereto,  pass  with  the  realty  to  which 
they  have  Uius  become  acceswry.  So  in  tho 
case  Tbe  City  ofErie  v.  Ganfleld.  27  Mich.  480, 
whrare  the  brig  collided  with  a  boom  located 
In  the  navigable  waters  of  the  Manistee  river, 
wh«*eby  the  boom  was  broken,  aHd  the  saw- 
logs  therein  were  released,  scattered,  and 
damaged  and  lost,  the  question  of  jurisdiction 
was  raised  In  a  proceeding  under  this  act. 
This  court  held  that  the  toii  consisted  in  an 
Injury  to  a  structure  which  pertained  to  the 
adjacent  land  Just  as  much  as  a  wharf  or  a 
building  erected  thereon  would  have  done, 
and  a  wrongful  injury  to  it  would  not  be  a 
marine  Injury,  and  could  not  be  redressed  in 
a  court  of  admlnUty.  In  Ice  Go.  v.  Tbe  Ex- 
celsior, 43  Mich.  336,  5  N.  W.  Bep.  398, 
which  was  a  proceeding  under  this  law,  the 
injury  complained  of  was  the  destruction  of 
the  ice  formed  on  the  premises  of  complainant 
within  its  boom  at  Belle  Isle.  No  injury 
was  done  to  the  boom,  but  the  damage  was 
done  hy  running  tbe  vessel  rapidly  up  and 
down  the  Detroit  river  close  to  tbe  boom,  so 
that  the  swell  thereby  created  broke  up  the 
ice  field.  Here  the  subjectinjured  was  float- 
ing upon  the  water,  and  the  court  held  that 
the  complaint  set  up  a  cause  of  damages  very 
clearly  within  tbe  statute.  In  applying  tbe 
test  of  jurisdiction,  namely,  the  locality  of 
the  tort,  we  must  ascertain  the  locality  of 
tbe  thing  injured,  and  not  of  the  offending 
instrument  by  which  the  Injury  is  done. 

The  facts  of  this  case  locate  the  thing  in- 
jured as  a  boom  inclosing  about  one  and  one- 
half  million  feet  of  saw-logs,  attached  at  both 
ends  to  the  realty,  and,  in  ibself,  considering 
Its  nature  and  use,  at  the  time  of  the  injury 
a  part  of  the  real  estate  to  which  it  was  at- 
tached. A  boom  consists  not  only  of  the 
timbers  by  which  the  commodity  boomed  is 
inclosed,  but  also  of  the  piers,  piles,  or  other 
thing  by  which  it  is  held  in  place.  The  piles 
to  which  the  boom-stick  was  secured  at  the 
eastern  extremity  were  a  part  of  the  boom, 
as  also  were  the  piles  in  the  dock  to  which 
the  other  extremity  of  the  boom-stick  was 
fastened.  It  cannot  be  questioned  that  these 
piles  were  real  estate,  and  that  the  injury  to 
them,  if  wrongfully  done,  would  constitute 
a  trespass  upon  real  property.  Tbe  proof  is 
conclusive  that  the  part  of  the  boom  consist- 
ing of  the  piles  to  which  the  chain  was  aU 
tached  was  wrenched  from  its  position,  one  * 
pile  pulled  entirely  out,  and  the  other  over, 
and  in  consequence  the  boom  became  broken 
and  the  logs  escaped,  l«ing  carried  down  the 
river  by  the  force  of  the  current.  Under  the 
facts  of  this  case,  and  the  decisions  above  re- 
ferred to,  we  must  hold  that  the  circuit  court 
had  Jurisdiction. 

The  next  question  to  be  determined  is 
whether  the  damages  arising  from  the  in- 
juries done  occurred  through  the  negligence 
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or  miaronduct  of  the  master  at  the  vessel. 
Upon  this  question  the  testimony  is  conflict- 
ing, and  additional  testimony  fa«s  been  taken 
since  the  case  was  decided  in  the  court  be- 
iow.  The  John  Spry  Lumber  Company's 
dock  was  not  a  pablic  dock,  althongh  Teasels 
frequently  stopped  there  for  passengers  and 
freiglit.  The  dock,  however,  was  mainly 
used  for  shipping  lumber  manufactured  at 
the  saw-mill,  and  was  frequently  used  to 
moor  rafts  ot  logs  to.  which  were  to  besawed 
at  the  mill.  There  was  plenty  of  navigaUe 
water  In  front  of  the  do(^,  and  between  it 
and  the  Canada  side  of  the  river,  and  the 
boom,  as  it  existed  at  the  time  of  tbecoUision, 
waa  not  an  impediment  to  the  navigation  of 
the  rtvn,  and  extended  no  further  out  into 
the  river  than  was  reasonable  under  the  cir- 
cumstances, and  must  t»e  held  to  have  been 
rightfully  there.  It  is  claimed  by  the  owners 
<nt  the  C.  H.  Green  that,  after  the  leading 
tow,  which  was  the  Sousmith,  had  rounded 
to  and  dropped  her  anchor,  the  C.  H.  Green 
endeavored  to  drop  down  along-side  the  Bon- 
amtth  and  make  fast  to  her  for  the  night.  In 
doing  so  the  tow-line  was  not  cast  off  from 
either  vessel,  and  ttie  owners  claim  that  on 
account  of  tiie  force  of  the  wind  and  the  cur- 
rent tlie  G.  H,  Green  was  unable  to  accom- 
plish her  object;  that  the  wind  and  current 
were  on  her  starboard  bow,  and,  both  being 
too  strong  fur  her  to  overcome,  the  head  of 
the  propeller  was  by  reason  thereof  swung  to 
the  port  or  towards  the  dock,  in  such  man- 
ner as  to  make  it  necessary  for  her  to  start 
ahead;  that  this  was  done  with  her  wheel 
bard  aport;  that  after  straiglitening  up  as 
much  as  possible  she  again  attempted  to  back 
down  along-side  the  Sonsmith,  but  the  wind 
and  current,  still  being  on  her  starboard  bow, 
were  so  strong  that  she  sagged  against  the  raft 
"which  lay  along-side  the  dock,  and  that  it 
was  impossible  for  her  to  avoid  coming  in 
contact  with  the  raft;  that  the  angle  at  which 
she  headed  towards  the  dock  was  about  45  de> 
grees. 

All  that  the  law  requires  of  the  master  is 
the  exercise  of  ordinary  care  and  ordinary 
skill  under  the  circumstances,  and  the  bur- 
den of  proof  of  showing  the  failure  to  exer- 
cise ordinary  care  and  skill  Is  upon  the  party 
alleging  it.  The  preponderance  of  the  evi- 
dence shows  that  It  was  not  yet  dark  when 
the  C.  H.  Green  approached  the  dock;  that 
both  the  dock  and  boom  of  logs  could  be 
plainly  seen  from  the  propeller.  The  partic- 
ular negligence  and  failure  to  exercise  ordi- 
,  nary  skill,  as  shown  by  the  testimony  and 
relied  upon  by  complainant,  is  in  bringing 
his  tow  around  too  near  to  the  dock  of  com- 
plainant, being  within  three  lengths  of  the 
propeller  from  the  dock.  That  the  master 
bad  determined  before  leaving  the  canal  lock 
to  round  to,  and  fasten  to  the  Sousmith  for 
the  night;  and,  havingdetermined  upon  this, 
and  knowing  the  unusual  force  of  the  wind 
and  of  the  current,  he  should  have  kept  more 
to  the  Canadian  shore,  in  order  to  have  plenty 
(rf  sea- room  to  bring  the  tows  around,  and 


permit  the  propeller  to  back  down  In  safety* 
That  he  might,  under  the  circumstanees.  ex- 
pect to  encounter  difficulty  from  the  unusual 
force  of  the  wind,  and  ahould  have  acted  ac- 
cordingly, but,  iiutead  of  exercising  due  cau- 
tion in  this  regard,  he  brought  his  tow  to 
anchor  within  600  feet  ot  eompliUnant's  dock, 
and  experienced  the  difficulty  whieh  he  ought 
to  liave  anticipated.  But  the  greatest  ne^i- 
gence  shown  by  the  testimony  consisted  of 
this:  After  he  found  himself  In  the  situa- 
tion described  by  himself,  with  his  wheel 
hard  aport,  and  the  power  his  rudder  over- 
come by  the  wind  and  current  upon  his  star- 
board bow,  swinging  the  propeller  down  the 
river,  he  still  held  onto  the  tow-line,  which 
was  400  feet  long,  and  nearly  S  inches  in 
diamet^,  which  slacked  Into  the  water,  and 
operated  as  an  efficient  aid  to  the  wind  and 
current  in  overcoming  the  effect  of  the  pro- 
peller's rudder.  The  Sonsinith  being  an- 
chored abreast  of  the  lower  part  of  the  dodc, 
the  propeller,  when  she  backed  down,  was 
opposite,  or  nearly  so,  the  apper  end  of  the 
boom,  and  as  she  swung,  and  was  carried 
down  somewhat  by  the  current  and  wind, 
mnst  have  approached  the  dock  at  nearly 
right  angles.  It  could  not  well  be  otherwise 
than  that,  as  the  propeller  backed  down  op- 
posite the  Sonsmith,  this  400 feet  of  tow-line, 
resting,  in  a  great  measure,  upon  the  bottom 
of  the  river,  would  operate  to  hold  the  stern 
of  the  propeller  up  against  the  wind  and  cur- 
rent, and  prevent  her  from  being  maneuvered 
so  as  to  bring  her  stem  Into  tlje  wind  with 
the  same  facility  as  she  could  have  been,  bad 
the  tow-line  been  cut  off.  No  considerHtions 
of  convenience  in  starting  in  the  morning 
should  have  been  permitted  to  influence  the 
master  of  the  propeller  to  hold  on  to  the  tow- 
line  under  the  circumstances  in  which  he 
was  placed.  We  think  he  did  not  exercise 
that  ordinal?  care  and  skill  which  was  re- 
quired of  him  by  the  circumstances  in  which 
be  was  placed. 

Upon  the  question  of  damages  we  see  no 
reason  from  the  testimony  to  disturb  tbe 
judgment  of  the  court  beluw,  and  the  judg- 
ment will  beafflrmed,  with  costs.  The  other 
justices  concaxied. 


Bbogk  et  o;.  v.  Bioh  «t  at, 
(Supreme  Court  of  MicMgan.  Oct.  18, 188B:) 
CaaDiTOBs*  Biu<— Bbmbot  ai  Law. 

1.  A  oredltors*  bill  aUwed  that,  after  oom- 
plainants*  olatm  had  accmed,  out  before  judgment, 
tbe  debtor  fraudulently  assigned  bis  contract  for 
tbe  porchaae  of  oertain  UocTto  his  wife;  that  ths 
vendor  executed  a  deed  to  her,  the  debtor  paying 
the  price;  that  debtor's  wife  mortgaged  tbe  land 
on  tab  daythe  Bherifl  levied  his  execution  on  tb« 
same ;  that  debtor  ezecated  a  chattel  mortgage  oa 
his  Btock  in  trade,  in  traatfor  certain  oreditors; 
that  tbe  trustees  sold  the  stock  to  debtor's  wife^ 
who  executed  a  chattel  mortgage  on  the  same  to 
them;  that  the  sale  of  the  stock,  the  chattel  mort- 
nge,  and  the  real  estate  mortgage  were  shams. 
The  bill  prayed  that  Uie  assignment  of  the  con- 
tract, the  vendor's  deed,  and  the  mortgage  be  held 
void,  and  oomplainanta  authorized  to  levy  on  the 
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liiid.  Held,  fhst  Qie  Ull  would  notbe  iDstaloed, 
M  the  remedy  at  law  was  adequate. 

8.  A  oreoLton'  bill  will  not  be  suttaiued  where 
there  wm  mily  »  demand  of  payment,  and  the  ex- 
ecution had  not  been  returned  unaatisfled. 

8.  Where  the  debtor's  personal  property  Is  luf- 
flcient  to  satisfy  the  judgment,  and  the  creditors' 
remedy  br  ft  resort  thereto  la  not  unoertaln,  the 
oreditora  oaanot  resort  to  the  land,  sren  though 
firandolently  conTeyed. 

Appeal  from  circuit  court,  Jxmco  county; 
WiLLUH  H.  fiufPSON.  Judge. 

0.  jr.  MCuicheon,  {Dickinson,  Thurber 
A  SomaTt  of  counsel,)  for  appellants.  Sm- 
ft  4  Com^U*-  tot  appeUeei. 

Shbbwood,  C.  J.  This  la  an  appeal  from 
«  decree  of  th«  circuit  court  for  the  county  of 
Iosco,  in  chancery,  overruling  a  demurrer. 
Complainants  obtained  a  judgment  against 
defendant  Bernard  Rich,  on  the  23d  day  of 
October,  1885.  in  said  drcidt  ooart,,imd 
March,  1886,  an  execution  was  Issued  and 
placed  in  the  hands  of  the  Blierlfl,  returnable 
on  the  25th  day  of  May  thereafter.  On  the 
9th  of  Marcli  the  sheriff  made  a  levy  upon 
oertain  lands  described  in  the  bill  of  com- 
fdaint,  lying  In  the  village  of  Au  Sable,  and 
purchased  by  said  Rich  of  Donald  A.  McDoih 
ald  underacontruct,  dated  the  day  of  Au- 
gust, 1882,  and  Bled  notice  of  said  levy  with 
the  register  of  deeds  in  said  county.  On 
March  2Utb  complainants  filed  their  bill  In 
this  case,  and  to  which  the  defendants  flled 
a  general  demurrer.  The  case  was  heard  be- 
fore Judge  Simpson,  on  ttie  20th  day  of 
March,  1B88.  who  overruled  the  demurrer, 
and  granted  the  defendants  20  days  within 
which  to  make  their  ans  wer.  All  the  defend- 
ants appeal.  The  bill  is  very  long.  After 
alleging  tlie  rendition  of  the  judgment  for 
$370.56,  and  the  purchase  by  Mr.  \iidh  of  the 
Au  Sable  property,  tbettiking  possession  of 
the  same,  and  the  use  of  the  same  by  Bernard 
Rich  as  a  store  and  dwelling  by  himself  and 
tenants,  and  the  payment  by  him  of  SS.OUO 
upon  the  contract,  and  that  the  property  is 
now  worth  S4,000,  and  the  issuing  of  the  ex- 
ecution upon  the  judgment,  it  then  avers 
that,  before  the  judgment  was  rendered,  but 
after  the  debt  accrued,  and  on  the  16th  of 
Kovember,  1885,  Mr.  Rich  made  an  assign- 
ment of  his  contract  for  the  purchase  of  the 
Au  Sable  property  to  his  wife,  Sarah  Rich, 
the  defendant,  for  the  consideration  named 
as  93,000;  and  further  alleges  that  said  as- 
signment was  not  real,  but  a  sham;  and  that 
fda  wife  holds  the  property  thereunder  in 
trust  for  her  husband,  Bernard;  that  Mrs. 
Rich  was  irresponsible,  and  possessed  of  lit- 
tle or  no  property  other  than  what  was  fraud- 
ulently conveyed  to  her  by  her  husband.  The 
bill  further  avers  that  on  the  17th  of  Decern* 
ber,  1884,  Bernard  Rich  made  a  chattel  mort- 
gage to  defendant  Seligraan  Schloes  on  his 
(Rich's)  stock  in  trade,  in  trust  for  certain 
named  creditors  of  Rich,  to  secure  the  sum 
total,  stated  in  the  mortgage,  of  83,781.18. 
which  said  mortgage  was  kept  renewed  from 
year  to  year,  as  provided  by  statute.  And  it 
is  further  averred  that  on  February  27, 1886, 


the  defendants  Sehloas  Bnn.  ft  Ga  made  a 
bill  of  sale  of  the  same  stock  of  goods  for  the 
stated  eonaideratlon  of  »4,904.70,  to  Mn. 
Rich,  and  the  same  was  filed  March  10, 1880, 
and  Sarah  Rich,  on  the  9th  dv  ci  March, 
1886.  nmde  a  chattel  mortgage  on  the  same 
stock  of  goods  to  Schloss  Bros.  A  Co..  pur* 
porting  to  secure  62,000,  and  said  mortgage 
was  filed  March  10,  1886.  It  further  avers 
that  Bernard  Rich,  on  the  9th  day  of  March, 
1886,  paid  the  balance  due  on  the  ooutraot  for 
the  Au  Sable  property,  and  received  a  deed 
from  McDonald  therefor,  ronnlng  to  Mrs. 
Rich,  and  which  was  recorded  March  10, 1886; 
that  on  the  9th  day  of  March  Mrs.  Rich 
mcotgaged  said  real  estate  to  Schloss  Bros,  ft 
Co.  for  the  sum  stated  In  the  mortgage,  of 
$3,000.  which  mortgage  was  idso  recorded 
March  lOtb ;  that  on  the  day  this  mortgage  was 
made  the  sheriff  levied  his  execution  upon 
the  same  real  estate,  or  rather  Bernard  Rich's 
interest  in  the  same,  to  satisfy  said  judgment. 
Complainants  aver  tliat  said  chattel  mort- 
gage, renewals,  bill  of  sale,  and  real  estate 
mortgage  were  not  real,  bat  shanu,  and  made 
to  defrand  complainants  and  other  creditors 
of  Bernard  Rich,  who  has  no  property,  real 
or  personal,  liable  to  levy  and  sale,  except  the 
premises  and  property  mentioned,  and  that 
the  sheriff  has  demanded  payment  of  the 
judgment,  which  has  been  refused;  that  the 
premises  are  now  occupied  by  Sarah,  who  Is 
conducting  the  mercantile  business  in  her 
name  by  "Bernard  Rich,  manager;"  that  a 
portion  of  the  premises  is  now  occupied  by 
tenants,  and  a  portion  by  Mr.  Rich  and  wife. 
The  prayer  of  the  bill  is  that  the  assignment 
of  the  land  contract  from  Rich  to  his  wife, 
the  deed  from  McDotudd  to  Sarah  Rich,  and 
the  mortgage  upon  the  real  estate  given  by 
Mrs.  Rich  to  the  Schloss  Brothers,  be  held 
void  as  to  complainants,  and  that  complali^ 
ants  be  authorized  to  sell  the  real  estate  leT- 
ied  upon,  or  so  much  thereof  as  may  be  neo- 
essary  to  satisfy  the  Judgment. 

The  foregoing  are  the  principal  facts  stated 
in  the  bill,  and  siiflBcient  at  least  to  give  a 
correct  understanding  of  the  disposition 
which  must  be  made  of  the  case.  The  store 
in  which  the  stock  of  goods  was  kept,  and 
in  which  Bernard  Rich  and  his  wife  carried 
on  their  mercantile  business,  was  located  on 
the  real  estate  levied  upon.  It  was  their 
home,  where  they  had  all  the  time  lived;  and, 
if  the  statements  in  the  bill  are  true,  both  It 
and  the  stock  of  goods  all  the  time  belonged 
to  Mr.  Rich,  and  no  reason  is  apparent  why 
the  stock  of  goods  was  not  and  should  not 
have  been  levied  upon  to  satisfy  the  com- 
plainants' Judgment.  The  alleged  fraud  in 
the  sale  could  have  been  disposed  of  in  an  ac- 
tion at  law,  and  there  would  have  been  no 
oocaaion  tor  resort  to  a  suit  in  equity.  In- 
deed it  was  the  complainants*  duty  to  make 
their  claim  out  of  the  peraonal  property  of 
Bernard  Rich  before  levying  upon  his  real 
estate.  In  this  case  the  facts  stated  in  the 
bill  must  be  taken  as  true,  as  though  they 
had  been  the  findings  of  the  court,  and  are  no 
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longer  subject  to  contest.  By  these  It  Ap- 
pears beyond  question  tbat  the  personal  prop- 
erty belonged  to  Bernard  Bfch,  the  defendant 
in  thoezecntion,  that  it  was  abundantly  suf- 
ficient in  amount  tosatisfy tbejudftnient  and 
all  costs;  that  the  complainants*  remedy  by  a 
resort  to  the  personal  property  was  neitlipr 
uncertain  nor  insufficient  nor  doubtful,  and, 
when  such  Is  the  case,  ttaere  is  nothing  which 
would  justify  a  resort  to  the  real  estate,  even 
though  fraudnlentlyeonveyed.  Noereditors' 
bill  was  necessary  to  eniUile  the  complainants 
to  make  ttieir  debt,  under  the  facto  stated; 
and,  if  it  vaSithia  bill  could  not  be  sustained 
as  such.  The  execution  had  never  been  re- 
turned unsatisfied.  Aaimple  demand  of  pay- 
ment is  not  sufficient  when  there  is  property 
to  be  levied  upon,  and  a  levy  has  been  act- 
ually made. 

No  view  that  we  have  been  able  to  take  of 
Uils  «isehas  presented  to  usanygroundapon 
which  we  have  felt  at  liberty  to  sustain  the 
decree  made  by  the  learned  circuit  judge. 
The  authorities  cited  by  counsel  for  com- 
plainants are  not  applicable  to  the  tacts  con- 
tained in  complainants*  bill. 

The  decree  must  be  reversed*  and  ttie  bill 
dismissed,  with  costs  of  both  courts  to  the  de- 
fendants. The  other  J  ustioes  conenrred. 


Fnwn  et  aL  v.  Rich  et  oL 

JSupreme  Court  of  Mlahigan.   Oct  18,  1889.) 

Appeal  from  circuit  court,  Iosco  oonntj;  WiUc 
H.  SuiPSoH,  Judge. 

^BRwooDf  C.  J.  ThU  caae  lnT<dv«*  snbctaa- 
tlally  the  Bame  gueetioDs  disposed  of  Id  the  ease  of 
Brock  T.  Rich,  aste,  580,  (decided  at  the  present 
teroi  of  this  court)  It  was  heard  together  with 
this  case  at  the  last  term  of  the  court,  and  argued 
hy  the  same  couuseL  With  the  exception  of  dif- 
ferent oomplalnaata,  and  jadgmeut  rendered  JUI7 
tP,  1886,  and  date  of  levy,  the  allegations  of  the 
bill  are  snbslantlallT  the  sama  The  date  of  the 
levy  is  not  given.  It  avers  Rich  Is  insolvent,  but 
nothing  is  said  as  to  the  responslbilltv  of  Mrs. 
Rich.  It  does,  however,  aver  tbat  Rich  was  the 
owner  of  the  stock  of  goods  on  the  iOtta  of  Decem- 
ber. 1886.  An  ezaminatlon  of  the  record  disoloses 
notmnjg  new  which  would  take  the  case  outdde 
the  nulnga  of  this  court  In  the  other  oanae  referred 
ta  The  demurrer  waa  overruled,  with  leave  to 
defendants  answer  the  same,  as  In  the  other 
case. 

The  decree  must  therefore  be  reversed,  and  com- 

SlainantB*  bill  dismissed,  with  costs  of  both  courts 
>  defendants.  The  other  justices  concurred. 


In  re  DtjpoNT. 
(Supreme  Court  of  MiOvtgan.  Oct  IS,  1889.) 

CHAiraL  MORTOAOBS— ASSIQNMBKT  Or  HOBTOAOSD 

Fbopebtt. 

An  assignee,  under  a  common-law  assign- 
ment, sold  a  stock  of  goods  mortgaged  by  his  aa- 
•ignor  to  secure  money  borrowed  by  the  assignor 
and  used  in  taia  business.  The  mortgagee  filed  a 
petition  asking  that  pigment  of  the  mortgage  debt 
oe  decreed  oat  of  the  proceeds  of  such  stock.  The 
assignee  answered  that  he  had  no  knowledge  of 
the  nature  of  the  cdaim-,  that  he  had  been  notified 
by  creditors  of  the  assignor  to  contest  it ;  and  asked 
that  the  detonninatlou  of  the  matter  alleged  in 
the  petition  be  postponed  until  the  deuislon  as  to 
ttie  merita  of  the  olumi,  as  requested  by  the  cred- 


(Mich. 

Itors.  The  evidence  showed  that  the  mortgagee's 
claim  was  bona  fide.  There  was  no  evidence  that 
the  mortgeffe  consUtuted  an  illegal  preference,  or 
as  to  how  great  a  part  at  the  assignor's  assets  it 
covered,  orUie value  ofthe assets  assigned,  orwhat 
creditors  the  assignor  had,  or  when  they  became 
such.  Held,  that  payment  of  the  mortgagee's 
claim  was  properly  decreed  at  the  hearing  on  the 
petition  and  answer. 

Appeal  from  circuit  court,  Wayne  county; 
Georoe  Gartmes.  Judge. 

Bdward  W,  Fendletont  for  appellant. 
Barry  F,  Chipman,  for  appellee. 

Cbamplik.  J.  (hi  December  81,  1887> 
George  A.  Shelby,  of  the  city  of  Detroit, 
borrowed  from  Charles  Dupont  S2,500  in 
'  money,  and  secured  the  payment  of  the  same 
by  liis  note,  and  a  chattel  mortgage  bearing 
date  that  day.  At  Shelby^s  request  Dupont 
did  not  file  his  chattel  mortgage.  Shelby  was 
engaged  in  trade,  in  the  line  of  fancy  goods* 
brtc-arbrac,  and  novelties,  and  stated  to  Du- 
pont tiiat  if  he  filed  the  mortgage  It  might 
injure  his  credit.  Two  thousand  of  the 
twenty-five  hundred  dollars  was  used  in  his 
business.  In  the  eatiy  part  of  June,  1888* 
Shelby  told  Dupont  that  he  thought  he 
should  be  obliged  to  make  an  assignment; 
and  that  he  would  make  him  a  new  mortgage 
as  securi^,  so  as  to  cover  all  the  stock  in 
trade  he  then  hod.  Accordingly,  on  the  5th 
day  of  Joni',  1888,  they  computed  the  inter- 
est to  that  date,  and  be  executed  a  new  chat- 
tel mortgage  upon  **all  his  stock  of  gas  fixt- 
ures, fittings,  fancy  goods,  brlo4-brac,  and 
novelties  constituting  his  stoclc  in  trade; 
also  his  store  fixtures  of  every  kind." — condi- 
tioned for  the  payment  of  $2,5t!4.58.  on  de- 
mand, which  mortgage  was  duly  filed.  On 
the  6th  day  of  June.  Shelby  executed  a  com- 
mon-law assignment  to  William  F.  McCorkle 
of  all  and  singular  his  lands,  tenements, 
hereditamento,  and  appurtenances,  goods, 
chattels,  accounts,  promissory  notes,  bonds, 
bills,  debts,  choses  in  ac  tion,  claims,  do* 
mands.  property,  nnd  effpcts  of  every  kind 
and  description,  real,  personal,  and  mixed. 

The  assignee  took  possession  of  all  the 
property  of  bis  assignor,  Including  the  prop- 
erty covered  by  the  chattel  mortgage,  and 
has  converted  the  same  Into  cash.  Tlie  pe- 
titioner filed  his  petition  in  the  circuit  court 
for  the  county  of  Wayne,  in  chancery,  set- 
ting forth  the  fact  of  the  assignment,  the  in- 
debtedness uf  Shelby  to  him,  and  his  security 
by  chattel  mortg^  on  the  stock  in  trade; 
that  the  assignee  had  converted  the  stock  inta 
money  sufiicient  to  pay  such  indebtedness; 
and  asking  for  an  order  that  the  assignee  be 
directed  to  pay  the  full  sum  of  money  due 
him  from  Shelby.  McCorkle  answered  the 
petition,  admitting  his  appointment  as  as- 
signee, and  the  conversion  of  the  principal 
part  of  the  assets,  which  he  held  on  deposit; 
that  Dupont  hitd  filed  a  cMm  against  the 
estate  for  $2,564;  that  as  assignee  he  had  no 
knowledge  of  the  nature  of  the  claim;  tbat 
certain  creditors  of  Shelby  had  notified  him 
in  writing  to  contest  the  claim  of  Dupont; 
and  that  therefore  be  asked  that  the  detei^ 
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ml&atlon  of  tlie  matter  set  forth  in  tbe  pelU 
Uon  might  "be  postponed  nnttl  the  deolalon 
M  to  the  merits  of  the  olalm,  as  requested  by 
ontaln  crediton."  A  hearing  was  had  upon 
ttie  petition,  and  answer  upon  proofb  tak«i 
in  open  ooort,  and  a  decree  was  rendered 
thcndn  ordering  the  assignee  to  v«y  the  pe- 
tttioner  •3.564.68,  with  interest  from  June 
5. 1888,  at  the  rate  <Ht  6  per  cent,  to  date  of 
payment,  within  two  days  from  the  making 
oi  the  order.  The  testimony  introduced 
shows  that  the  dalm  of  Dopont  is  a  Just  and 
bona  fide  cH^m  against  Shelby,  and  no  proof 
has  been  produced  to  show  that  the  chattel 
mortgage  couUtutes  an  illegal  preference. 
There  was  no  testimony  Introdnoed  tending 
to  show  whether  the  chattd  mortgage  cor- 
ered  the  wlu>le  or  any  considerable  part  <^ 
the  assignor's  property,  nor  the  value  of  the 
assets  assigned,  nor  what  creditors  Shelly 
bad  at  ttie  time  of  the  assignment,  nor  when 
they  became  snch.  The  asslKnee  represent- 
ing the  creditors  has  not  placed  himself  In  a 
pasiUra  ^tlier  by  his  pleadings  or  proofs  to 
attH^  the  validity  of  the  petltlonw's  nunt- 
gage  securitor>  The  decree  of  the  circuit 
court,  as  this  record  stands.  Is  correct  and 
must  he  affirmed.  The  other  justices  oon- 
enrred. 


DtTRAND  §t  al,9,  Oaos.  Judge. 

(Supreme  Court  of  MitMgan.  Oct.  18, 1880.) 

KXICUTOBS  IHD  ASHIKtSTRATOBft— ALLOWANCT  Of 
Cunu— APPBAIi— AB^DOmCKKT. 

1.  Od  sn  appeal  by  a  olalmaot  against  a  de- 
eedent's  eatato  nrom  tbe  probata  oonrt  to  tba  oir- 
onit  court  on  dtaallowance  of  hla  claim,  it  appeared 
that  the  two  oommlMionom  on  olaima  agafnst  the 
eatate  had  reJectad  two  Itami  of  the  claim,  and  dis- 
agreed aa  to  tbe  third;  that  on  the  ex  parte  appH- 
eation  <rf  claimant  a  third  oommiistoner  was  ap- 
pointed, who  with  the  othertwo  again  oonsidered 
the  disputed  item,  and  found  for  claimant;  that, 
before  the  appointment  of  the  third  oommiBsioner, 
claimant  had  in  the  probate  coart  perfected  his  ap- 
peal from  the  decision  of  the  first  commission; 
that  ttie  admioistrator  had  appealed  from  the 
declsIoQ  of  the  second  oommlsnon  to  the  circuit 
court,  where  it  was  sustained,  then  to  this  court, 
where  It  waa  held  that  tin  woond  commiBston 
had  so  forladiotlon  of  tbe  oltim;  that  therenpon 
claimant  filed  in  the  droatt  court  the  papers  pra- 
aerlbed  by  statute  to  i»>Dfer  jurtsdicttoD  on  tbat 
eonrt  In  his  appeal,  and  notice  thereof  was  given 
the  administrator;  that  several  terms  of  thedr- 
cult  court  had  eliqiaed  between  the  allowanoe  of 
the  appeal  by  the  probate  oonrt  and  the  filing  of 
these  papers.  How.  St.  Mich.  |  SOU,  provides  uiat 
a  party  appealing  from  the  probate  court  shall  file 
In  the  etrouit  <?ourt  to  which  an  appeal  is  taken,  at 
or  before  the  next  term  of  sooh  oourt  after  the  ap- 
peal is  allowed,  certain  papers,  but  no  penalty  Is 
prescribed  for  failure  to  file  them  within  the  time 
specified.  Hefd,  that  it  waa  In  tbe  discretion  of 
the  court  to  retain  the  appeal  though  the  papers 
were  filed  later  than  the  next  term. 

8.  Failure  of  the  claimant  to  prosecute  his  ap- 
peal while  the  appeal  by  the  admiulstrator,  in- 
vtdTiog  the  same  claim,  was  pending,  when  the 
probate  and  oirauitcourta  had  hold  thM  the  second 
oommissioii  oonld  consider  the  claim,  was  ui  ex- 
cusable error,  and  did  not  constitute  laohee. 

8.  On  an  objection  bj  the  administrator  to  the 
jorisdiotlon  of  tbe  second  commission,  on  the 

Caud  tbat  claimant  had  appealed  from  the  decla- 
of  the  first  commlsrion,  claimant's  contention 
that  the  papers  necessary  to  confer  jurlsdlotloD  of 


his  appeal  OS  the  olrcoit  oonrt  bad  not  bees  AM 
therdn  doea  not  ebow  an  abandonment  of  bla 
peaL 

Petition  for  writ  by  Lorenzo  T.  Duiand. 
administrator,  and  William  H.  Uoyd,  sole 
heir,  of  the  estate  oi  William  Lloyd,  deceased, 
to  compel  tbe  circuit  Judge  c£  Saginaw  coun- 
ty to  grant  rdators'  motion  to  dismiss  an  ap- 
peal from  tbe  deotaion  of  commissioners  of 
probate. 

Durand  d  Bmeer,  tax  xelators.  Camp  <ft 
Brooks^  for  respondent. 

UoBSB,  J.  Application  fbr  mandamua. 
December  25,  1885,  William  Lloyd  died  in- 
testate. January  28, 1886.  Lorenzo  T.  Du- 
rand was  fl4>pfrinted  his  administrator.  On 
the  same  day  William  B.  Kendridc  and  Isaac 
Delano  wer^  Hpp(dnted  commisslonere  on 
daims  against  the  estate,  and  afterwards 
qnallBed.  Marshall  O.  Smith  flled  a  claim 
i^fHlnst  IiIoyd*8  estate,  consisting  of  three 
items.  Aoffust  25, 1886,  the  commissioners 
reported,  rejecting  two  of  the  items,  and  dis- 
agreeing upon  the  other;  Delano  flndlng 
against  the  whole  claim.  October  6,  1886, 
Smith  petitioned  the  probate  court  for  Sag^ 
inaw  county  for  the  appointment  of  a  thira 
commissioner  to  act  with  Kendrick  and  De- 
lano, for  a  revival  of  the  eommission,  and  a 
rehearingof  Smith'sclalm.  Thepetltlon  was 
granted,  without  notice  to  the  administrator, 
and  Archibald  Brown  appointed  such  com- 
missioner. These  commissioners  again  met 
in  December,  and  the  administrator  ap- 
peared before  them,  and  objected  to  their  ju- 
risdiction for  two  reasons:  ^<nf,becau8eof 
the  want  of  notice  to  bim  of  the  application 
for  and  appointment  of  the  third  commis- 
sioner; Momdt  because  of  the  steps  talcen  by 
Smith  to  appeal  from  the  report  of  the  two 
commissioners.  It  appears  that  on  the  23d 
day  oF  October,  1886,  and  within  the  time  al- 
lowed by  statute.  Smith  had  Sled  his  applicap 
tion  for  appenl  in  the  probate  oonrt,  and  flled 
bis  bond  on  nppeal.  An  order  was  made  by 
said  court  allowing  tbe  appeal,  and  the  re- 
quired notice  was  duly  served  upon  the  ad- 
ministrator. The  administrator  olnimedtbat 
an  appeal  had  been  taken,  and  the  clalnmnt 
answered  that  oertiaed  copiee  of  tbe  reportof 
the  commissioners,  and  the  order  allowing 
the  appeal,  had  not  yet  been  flled  in  the  cli^ 
oait  oourt,  and  that  therefore  jurisdiction  of 
the  claim  was  still  in  the  probate  court,  and 
the  commissioners  were  authorized  In  law  to 
act  upon  It.  A  majority  of  tbe  commission- 
ers decided  to  hear  tlie  case,  and  in  May, 
1887.  allowed  Smith's  claim  at  the  sum  of 
S538.20.  Tbe  administrator  thereupon  np- 
pealed  to  the  circuit  court.  March  8, 1888, 
this  appeal  waa  tried  In  the  circuit.  Smith 
prevailed,  and  bis  claim  was  flxed  at  the 
sura  of  •524.11.  Thecase  came  to  this  court, 
and  was  decided  October  12.  1888.  It  was 
held  here  that  the  whole  notion  of  tbe  three 
commissioners  was  void.  It  waa  claimed 
upon  the  argument  that  the  item  of  the  claim 
upon  which  Smith  prevailed  in  the  probate 
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and  circtalt  courts  wu  already  pending  in  tbe 
circaitcourt  of  Saginaw  county  upon  the  ap* 
peal  flrQt  made,  wbich  bad  not  been  aban- 
doned. This  claim  was  made  by  tbe  counsel 
for  tbe  administrator.  We  held  that  the  dis- 
agreement of  the  oommisBtonets  upon  this 
item  was  a  virtual  finding  tmcalnst  it,  and 
that  an  appeal  would  lie  tliereupon,  although 
we  did  not  undertake  to  decide  upon  the  va- 
lidity or  standing  of  theappeal  th^  had  been 
taken,  and  was  tlien  apprtrently  pending. 
See  Smith  v.  Lloyd's  Adm'r.  39  N.  W.  Rep. 
756.  After  the  llling  of  the  above-named 
opinion,  and  on  the  17th  day  of  Kovember, 
1U88.  Smith  Qled  in  the  circuit  court  for  the 
county  of  Saginaw  a  certified  copy  of  the  re- 
port of  the  Qrst  commission,  and  of  his  ap- 
pliciitinn  for  leave  to  appeal,  and  of  the  order 
allowing  ttie  same,  and  on  the  19th  day  of  the 
same  month  served  upon  the  administrator 
tbefollowing  notice:  "Marshall  O.  Smith  vs. 
The  Estate  of  William  Lloyd,  Deceased. 
Tou  are  hereby  notified  that  certified  copies 
of  records,  reports,  files,  and  papers  required 
to  be  filed  In  the  circuit  court  to  perfect  an 
appeal  from  the  decision  of  the  first  commis- 
tioners  in  this  cause  have  this  day  bran  filed 
In  the  office  of  the  clerk  of  the  circuit  court, 
and  said  cause  is  now  ready  for  trial  on  ap- 

g^al  from  first  commissioners^  Cakp  & 
ROOKS,  PlaintifC's  Attomevs.  Nov.  19. 
ISBS."  November  30,  1888,  Durand  & 
Brewer,  attorneys  for  the  estate,  mov«d  the 
dismissal  of  the  appeal  upon  four  grounds, 
to-wit:  First,  the  certified  copy  of  tlie  rec- 
ord of  the  allowance  or  disallowance  appealed 
fi-om,  and  other  papers  necessary  to  be  filed 
on  such  appeal,  were  not  filed  the  next  term 
of  the  court  after  said  appeal ;  aeoond,  said  ap- 
peal had  been  waived  or  abandoned  by  Smith, 
and  said  appeal  dismissed,  on  bis  motion,  be- 
fore the  filing  of  said  appeal  papers  in  said 
circuit  oourl;  thirds  said  Smith  lias  been 
guilty  of  inexousable  laches  In  entering  his 
said  appeal,  and  filing  said  appeal  papers.  In 
the  circuit  court,  and  has  failed  to  prosecute 
such  appeal  hs  required  by  law; /ourtA,  the 
circuit  court  has  acquired  no  Jurisdiction  to 
entertain  said  appeal.  Upon  hearing  this  mo* 
tlon,  the  circuit  judge  refused  to  duimiss  the 
appeal.  This  court  is  now  asked  to  issue  its 
writ  of  mandamus  requiring  the  circuit  court 
of  Saginaw  county  to  vacate  its  order  denying 
said  motion  to  dismiss  the  appeal,  and  to  ren- 
der an  order  that  said  appeal  be  dismissed,  and 
that  the  claim  of  said  Smith  be  forever  barred 
against  said  Lloyd's  estate. 

It  will  be  seen  from  the  foregoing  state- 
ment of  the  facts  regarding  the  litigation  be- 
tween Smith  and  the  estate  of  Ltuyii  that  the 
claimant  has  as  yet  had  no  opportunity  of  try- 
ing said  claim  upon  its  merits  except  before 
the  first  commissioners,  as  tbeproceedlngs  tak- 
en l>eforethe  last  commission,  and  afterwards 
In  the  circuit  court,  where  Smith  prevailed, 
have  been  declared  by  this  court  to  be  null 
and  void  because  of  want  of  authority  to  ap< 
point  said  commission.  If  the  prayer  of  tlie 
relators  be  granted,  and  the  writ  issues,  the 


claim  of  Smith  Is  forever  barred*  vrilHunrt  his 
having  an  opportunity  to  establish  it. 

We  do  not  think  the  Uilrd  ground— that  d 
laches  upon  tbe  part  of  Smith— la  tenable. 
He  may  well  be  exensed  from  pushing  this 
appeal  while  the  second  one  was  in  progress 
and  being  litigated;  and  the  fact  that  he  pre- 
vailed iwth  in  the  probate  and  circuit  oourts 
upon  his  idea  that  it  was  pnmer  to  reopen  the 
commisdon,  and  appoint  a  third  oommiaaion- 
er  to  sit  with  the  others  upon  the  item  as  to 
which  the  first  commission  dtoagreedt  sbom 
that  his  error  as  to  the  law  waa  not  an  inex- 
cusable one.  Kor  do  we  understand  that  he 
ever  abandoned  his  first  appeal.  HU  claim 
in  the  circuit  court  was  that  the  api«al  luid 
not  yet  reached  the  circuit  court,  btwause  tbe 
proper  papers  showing  jurisdiction  in  that 
court  had  not  yet  been  filed  therein;  andaudi 
was  the  judgment  of  ttie  circuit  court  in 
passing  upon  the  motion  to  dismiss  the  see- 
ond  appeal,  because  of  the  pendency  of  the 
first  one-  We  held  In  Smith  v.  Lloyd's 
Adm'r,  supra,  that  tbe  court  below  was 
wrong  in  tliia  holding,  and  that  by  taking  his 
first  appeal  Smith  waived  any  right  to  ask  a 
new  appointment  of  acommission.  To  turn 
around  now,  and  hold  that  by  tbe  taking  ot 
the  second  appeal,  which  we  have  held  lie 
had  no  right  to  take,  he  has  waived  and 
abandoned  his  first  appeal,  would  deprive 
him  of  ail  oppoi-tunlty  to  press  his  claim 
against  the  estate,  and  also  be  not  only  a 
failure,  but  a  deprivation,  of  justice.  The 
writ  of  mandamim  is  not  one  of  right,  and 
we  are  not  disposed  to  use  it  on  tecliiiical 
grounds  to  deprive  a  suitor  of  his  day  la 
court. 

The  only  remaining  question  to  be  deter- 
mined is  this:  Was  the  right  of  appeal,  per- 
fected and  granted  In  the  protiate  court,  lost 
by  the  failui-e  of  Smith  to  file  the  necessary 
papers  in  time  in  the  circuit  court,  under  the 
statute  provided  for  and  regulating  such  ap- 
peals? It  Is  admitted  that  all  the  docu- 
ments necessary  to  confer  jiirladiction  upon 
the  circuit  court  were  filed  before  the  motion 
to  dismiss  was  made,  but  it  Is  insisted  by  ttie 
relators  that  they  should  have  been  itled  be* 
fore  the  next  term  of  such  court  after  the  or- 
der allowing  the  appeal  was  granted  In  the 
probate  court.  The  fact  is  that  several 
terms  of  tbe  court  elapsed  before  the  papers 
were  filed.  The  statute  In  force  at  the  time 
this  appeal  was  taken,  after  providing  for 
the  application  for  and  atluwance  of  appeal 
in  the  probate  court,  (How.  St.  §^  6907- 
5910,)  further  provides  tliat  "the  party  ap- 
pealing shall  procure  and  file  in  the  circuit 
court,  to  wliich  tbe  appeal  is  taken,  at  or 
before  the  next  term  of  such  court  after  the 
appeal  Is  allowed,  a  certified  copy  of  the  rec- 
ord of  the  allowance  or  disallowance  appealed 
from,  of  tbe  application  for  the  appeal,  and 
tbe  allowance  of  the  same,  together  with  the 
proper  evidence  that  notice  has  been  given 
to  the  adverse  party  according  to  the  order 
of  the  probate  court,"  (How.  St.  g  5911.) 
Section  5912  provides  for  the  trial  of  such 
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appeal  after  such  filing,  and  farther  provides 
that  Id  ease  the  claf  maiit  fall  to  appear  nt  the 
next  term  after  auoh  appeal  shall  have  been 
perfected*  or  within  such  further  time  aa  the 
emirt  shall  direct,  such  claim  shall  be  disal* 
lowed.  Another  section  provides  that,  in 
case  a  claimant  shall  fail  to  prosecute  his  ap- 
peal In  the  circuit  court,  such  claim  shall  be 
forever  barred.  Id.  6  5914.  It  is  contended 
by  the  relatora  that  these  sections  of  the  stat- 
ute clearly  require  the  claimant,  not  only  to 
file  hia  transcript  In  the  appeltute  court  at  or 
before  the  next  term  after  the  allowance  of 
the  appeal,  but  also  to  appear  there,  and  be 
ready  to  prosecute  liis  claim,  and  tliat,  fail- 
ing to  do  so,  his  appeal  miut  be  dismissed, 
and  bis'  dalm  forever  barred;  and  that  the 
appellate  court  has  no  discretion  in  the  case, 
«Mt  no  power  to  enlarge  or  extend  the  time 
for  the  liling  of  the  transcript,  or  for  ap- 
pearance, af^  such  first  term  Ims  passed. 
It  will,  however,  be  noticed  that  the  statutes 
nowhere  provide  that  a  failure  to  file  the 
transcript  before  or  at  the  next  term  of  the 
circuit  court  aft^  the  allowance  of  the  ap- 
peal shall  bar  the  claim,  or  entitle  the  estate 
to  a  dismissal  of  the  appeal;  and.  as  bearing 
on  this  question,  the  legislative  action  of 
1SS7  has  some  significance.  In  the  Public 
Acts  of  that  year  (pages  182,  183)  we  And 
an  amendment  to  seoilon  5911,  How.  St, 
providing  for  the  dismissal  of  the  appeal, 
and  the  barring  of  the  cisim,  if  the  tran- 
script is  not  filed  within  30  days  after  the  or- 
der in  the  probate  court  allowing  the  appeal, 
with  a  proviso  that  the  circuit  court,  upon 
application,  within  the  first  10  days  of  the 
term  of  court  next  succeeding  tite  expiration 
of  tlie  said  30  days  for  filing  said  transcript, 
may  reinstate  said  appeal  where  appellant 
has  been  prevented  from  perfecting  the  same 
by  circumstances  not  under  his  control.  It 
would  seem  from  this  legislation  that  the 
law-making  power  deemed  it  neceasary  to 
make  the  failure  to  file  the  transcript  within 
the  time  stated  by  the  statute  a  dismissal  of 
the  appeal  by  express  words,  and  not  leave 
It  to  implication.  It  is  also  an  argument  in 
favor  of  tlie  position  taken  by  Smith's  coun- 
sel that  the  direction  of  the  statute  (section 
5911,  How.  St.)  was  directory  and  not  manda- 
tory, and  that  the  circuit  court  had  power  to 
entertain  the  appeal  although  the  transcript 
was  not  filed  within  the  period  directed  by 
the  statute. 

I  think,  under  the  statutes  existing  when 
this  appf  al  was  taken,  that  it  was  wit£ln  the 
discretion  and  jurisdiction  of  the  circuit 
court  to  retain  the  appeal.  Sufficient  excuse, 
In  my  judgment,  was  shown  for  the  delay  In 
filing  the  transcript.  It  certainly  was  not  de> 
•trable  that  two  appeals  involving  the  same 
claim  should  be  prosecuted  at  the  same  time. 
Under  the  circumstances,  the  claimant.  Smith, 
was  justified  lu  waiting  the  final  termination 
^f  the  second  app«d,  which  was  being  prose* 
cuted  by  the  administrator.  The  writ  will 
therefore  be  denied,  with  oostji.  The  other 
justloee  concurred. 


BUPBBAV  «.  HlBSBNlA  J3SS.  Co. 
(Supreme  Court  of  MUMgan.  Oct  18, 1889.) 
iHsnn^irca— GomHTioirs  or  Fouor. 
Under  a  stlpnlatlon  avotdlng  aa  Insnraaoa 

poUoyoD  a  baildlng  Id  case  the  iQeared  to  not  tba 
BOle  and  unoonditional  owoer  of  the  land  oa  which 
the  buildlnff  is  in  fee-simple  the  policy  is  valid, 
tboufrh  theiDBUred  has  bat  an  equitable  iDterest, 
being  in  possession  under  a  contract  of  purobSM 
from  the  owner  la  fee,  and  bavingpald  part  of  the 
purchase  money. 

Error  to  circuit  court,  Saginaw  county;  G. 
H.  Oaoz,  Judge. 

WUber  A  Brueker,  for  plaintiff  in  error. 
Durand  A  Bnum,  for  defendant  in  error. 

LONO,  J.  Defendant  Issued  its  policy  of 
Insurance  to  plalntiCE  on  April  7.  1888,  fur 
the  sum  of  $500, — $400  upon  his  dwelling- 
house,  and  $100  on  his  barn.  The  applica- 
tion was  verbal,  and  was  made  to  Schoenen- 
berg  &  Knight  at  East  Saginaw,  this  state, 
who  were  the  local  agente  of  the  defendant 
company  there.  They  were  required  to  make 
their  reports  and  remittances  to  John  Kagh- 
ten  &  Co.,  general  agents  of  the  western  de- 
partment at  Chicago,  HI.  The  policy  was 
Issued  and  delivered  to  the  plaintiff  on  the 
above  date,  and  a  premium  of  $7.50  duly 
paid,  the  policy  to  continue  in  force  for  three 
years  from  May  15,  1888.  July  16.  1888,  the 
property  was  totally  destroyed  by  fire.  No- 
tice was  duly  given  of  the  fire  and  loss,  and 
on  the  27tb  day  of  July,  1889,  the  defendant 
company,  by  its  general  agtmt,  refused  pay- 
ment by  reason  of  the  tact,  then  claimed  by 
It,  that  the  plaintiff  was  not  the  owner  of  the 
property  at  the  time  of  tiiking  the  Insurance. 
The  cause  was  tried  in  the  Saginaw  circuit 
court,  before  a  jury,  where  tlie  plaintiff  had 
verdict  and  judgment  for  the  amount  of  the 
policy  and  interest.  Defendant  brlngserror. 
The  policy  contained,  among  other  condi- 
tions, the  following:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon,  or  added  hereto,  shall  be  void, 
if  the  interest  of  the  insured  be  other  tturn 
unconditional  and  sole  ownership,  or  if  the 
subject  of  Insuranoe  be  a  building  on  ground 
not  owned  by  the  insured  In  fee-simple,  or 
If  the  subject  ct  insurance  be  personal  prop- 
erty, and  be  or  become  incumbered  by  chat- 
tel mortgage."  It  appears  that  the  plaintiff 
held  the  promisee  upon  which  the  buildings 
were  situate  and  the  buildings,  under  a  land 
contract  of  purchase,  dated  May  15, 1888. 
This  contract  specifioilly  describe  the  prop- 
erty, and  provides  for  the  annual  payments 
of  $100  until  the  whole  amount  of  the  pur- 
chase money  ($500)  Is  paid;  $100  being  paid 
down  at  the  time  of  the  purchase.  The 
plaintiff  went  into  the  actual  possession  of 
the  premises  immediately  upon  the  execu- 
tion of  this  contract.  Upon  the  payment  of 
$100  additional  the  conti-act  provided  for  the 
execution  and  delivery  of  a  deed  of  the  prem- 
ises to  the  plaintiff.  The  contract  Itself  pro- 
vided for  the  taking  poesession  of  the  prem- 
ises by  the  plaintiff.  On  the  trial  in  the 
court  below  the  court  charged  the  jury  that 
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the  clause  In  the  policy  relative  to  the  title 
would  not  violate  the  policy,  as  it  appeared 
that  the  plaintiff  was  the  equitable  owner  in 
fee  of  the  premises.  The  court  thereupon 
directed  the  verdict  In  favor  of  the  plaintiff. 
It  does  not  appear  that  any  representations 
as  to  title  and  ownership  were  made  by 
the  plaintiff  at  the  time  of  taking  the  policy, 
but  counsel  for  the  defendant  contends  that, 
by  the  terms  of  the  policy  itself  upon  whicli 
the  action  is  brought,  the  plaintiff  cannot  re- 
cover, as  he  has  no  such  title  in  fee  as  con- 
templated by  the  contract.  The  land  con- 
tract, under  which  the  plaintiff  held,  provid- 
ed that  he  should  keep  the  buildings  thereon 
insured  against  loss  and  damage  by  fire  by 
Insurance,  and  in  amount  approved  by  the 
first  party,  and  to  assign  the  policy  and  the 
certificates  thereof  to  the  first  party.  The 
omlssioDOf  the  owner  of  the  equitable  title 
to  state  the  nature  thereof  wHl  not  render 
the  policy  of  insurance  invalid,  under  a  con- 
dition tlierein  forfeiting  the  insurance  In  case 
the  interest  Is  other  than  the  entire  uncondi- 
tional and  sole  ownership,  If  the  fact  is  not 
80  represented  to  the  company.  Insurance 
Go.  T.  Fogelman,  35  Mich.  481.  It  is  In- 
sisted, however,  that  by  the  terms  of  the 
policy  the  title  must  be  a  legal  estate  in  fee- 
simple,  and  that  an  equitable  estate  in  fee 
would  not  satisfy  its  terms;  and  that  there- 
fore the  court  was  in  error  In  directing  the 
verdict  in  favor  of  the  plaintiff.  We  are; 
satislled  that  thecourt  was  not  in  error.  The 
plaintiff  had  paid  quite  a  sum  of  money  on 
the  purchase  price,  and  entered  into  an  un- 
dertaking to  pay  the  balance,  and  was  to  have 
Immetliate  possession  of  the  premises  under 
the  terms  of  the  contract,  and  was  to  keep 
the  buildings  therem  Insnred.  He  was  in 
actual  possession  at  the  time  of  taking  the 
policy,  and  equitably  the  owner  in  fee,  and 
we  tliink  he  may  be  said  at  that  time  to  have 
been  the  entire  unconditional  and  sole  owner, 
within  the  meaning  uf  the  terms  of  the  pol- 
icy. We  think  this  doctrine  is  fully  sup- 
ported by  numerous  decisions.  If  loss  oc- 
curred. It  would  fall  upon  the  insured.  He 
was  in  possession,  having  paid  part  of  the 
purchase  price,  and  under  a  valid  agreement 
for  the  payment  of  the  balance,  and,  by  the 
very  terms  of  his  contract,  be  was  the  very 
party  who  had  the  insurable  interest  in  It. 
In  the  case  of  Insurance  Go.  v.  Dunham. 
12  Atl.  Rep.  668,  (a  Pennsylvania  case,)  the 
language  of  the  policy  was:  "This  policy 
shall  be  void  andof  no  effect  if,  without  no- 
tice to  this  company,  and  permission  tlierefor 
in  writing  indorsed  hereon,  tlie  assured  shall 
now  have,  or  hereafter  make  or  procure,  any 
ot))0r  insurance,  whether  valid  or  not,  on  the 
property  hereby  insured,  or  any  part  thereof, 
or  ir  this  policy  be  assigned  before  a  loss,  or 
If  the  interest  of  the  assured  be  other  than 
theentlre,  unconditional, and aoleownership, 
or  if  the  property  insured  be  a  bnildingstand- 
Ing  on  ground  not  owned  by  the  insured  in 
fee-simple,*'  The  court,  in  passing  upon  this 
provision  of  the  policy,  said:  "He  was  the 


equitable  owner  in  fee,  and,  in  respect  tottie 
insurance  we  tliink  he  may  be  said  to  liave 
been  the  entire,  unconditional,  and  sole 
owner.  This  provision  of  the  policy  does  not 
necessarily  distinguish  between  the  legal  and 
equitable  estate. "  This  seams  to  be  the  s^ 
tied  doctrine  in  most,  it  not  all,  of  the  states. 
We  find  no  error  in  the  record.  The  judg- 
ment of  the  court  below  must  be  affirmed* 
with  oostB.    The  otberjusUoes  ooncnned. 


Lton  e.  Lyon. 
(Supreme  Court  of  MioMaan.  Oct.  18, 1889.) 
QmBTnra  Tttlb. 
Complainant  raed  to  set  aride  two  deeds 
made  hy  his  deoeased  wife  to  their  boh,  ocmveytng 
land  on  which  complainant  aod  his  wife  haa  re- 
Bided  as  a  homestead,  claiming  that  the  land  was 
originally  paid  for  by  himself,  and  ooDveyod  to  his 
wife,  who  had  devised  it  to  him.  It  appeared  that, 
while  defendant  lived  in  the  house  witn  his  father 
and  mother  when  the  deeds  were  made,  he  knew 
nothing  of  their  existence  until  after  his  motor's 
death.  He  paid  nothing  for  the  property  oonTeyed, 
and  the  deeds  were  never  dellverea  to  any  one  for 
defendant,  and  the  first  he  knew  of  their  existence 
was  when  they  were  placed  on  record  by  one  P., 
who  had  posseasioD  of  them,  bat  who  had  do  in- 
struotions  to  deliver  them  to  defendant  for  hia 
mother.  She  always  reoognited  the  interest  of 
complainant  in  the  land,  ana  treated  the  deeds  as 
IneffectuaL  Held,  that  ctanplalnaot  shoald  be' 
quieted  In  his  possaaalon  of  the  land,  the  deeds 
never  having  become  operative  by  deUveiy. 

Appeal  from  circuit  court,  Wayne  county; 
Gboroe  Gabtneb,  Judge. 

Atkinaon,  Carpenter  Brooke,  for  appel^ 
lant.   Moore  <&  CanfitMt  for  appellee, 

Sherwood,  C.  J.  This  snit  is  a  bill  filed 
to  quiet  title  to  a  homestead  consisting  of 
two  and  one-half  acres  of  land  situate  in 
PiTmouth,  in  the  county  of  Wayne.  The 
complainant  is  80  years  of  age;  has  lived  up- 
on the  homestead  45  years,  and  with  his  wife 
until  she  died  in  September,  1885.  The  de- 
fendant, Hiram  Lyon,  Is  his  son,  now  46 
years  of  age.  unmarried.  Haa  lived  or  had 
his  home  with  his  father  and  mother  all  his 
life,  and  has  been  arrested  twice  within  the 
past  eight  years,  and  convicted  and  fined  for 
assaulting  and  beating  his  old  father;  and 
after  his  mother  died  tried  to  eject  the  old 
gentleman  from  his  homestead,  who  has  no 
other  home  or  property  to  go  to,  or,  so  far  as 
the  record  sliows,  any  other  means  of  sup- 
port. The  family  once  consisted  of  the 
fattier  and  mother  and  three  sons,  the  other 
two  being  Albert  and  Luther,  who  are  mar- 
ried and  have  homes  of  their  own.  The  de- 
fendant had  always  had  his  home  with  his 
parents.  So  far  as  the  record  shows  the  old 
people  had  always  lived  comparattrely  hap> 
pily  together  except  as  some  little  dlfBcultlea 
arose,  usually  oocasioned  by  the  defendant* 
or  in  some  way  attributable  to  his  conduct  or 
influence.  It  would  appear  also  witliont 
controversy  that  the  complainant  purchased 
the  property  when  It  was  bought,  and  paid 
for  it  with  his  own  money  and  property;  and 
that  the  title  was  taken  in  bia  wife's  name  to 
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Mcura  her  ilgnatare  to  the  deed  to  releaao  her 
dower  Id  the  propertj  whfcb  was  given  In  ex- 
ehange  for  it,  and  with  the  expresa  iinder- 
Ktanding  between  them  that  neither  should 
convey  his  or  her  interest  in  the  property  in 
questton  without  tlie  consent  of  the  other. 
Also  that  complainant  and  his  wife  occupied 
the  place  together,  so  long  as  ehe  lived,  hb 
their  homestead.  And  that  since  her  death 
he  has  conttDued  to  occupy  the  same  as  his 
homestead,  and  now  olaimis  to  hold  ttie  title 
thereto  by  virtue  of  his  wife's  will,  which 
was  made  on  the  25th  day  of  September, 
1B85,  three  days  before  her  death,  and  admit- 
ted to  probate  on  the  22d  day  of  December. 
1885,  in  the  county  of  Wayne,  unless  the  two 
deeds  hereafter  mentioned  are  valid,  and 
prevent  the  operation  of  the  will.  As  a  pre- 
tense for  the  claim  made  and  action  taken  and 
threatened  by  the  defendant,  by  which  he 
seeks  the  exclusive  ownership,  possession, 
and  contnd  of,  and  the  right  to  drive  out  his 
cAd  father  from,  this  homestead,  he  presents 
two  deeds  made  by  his  mother  purporting  to 
convey  defendant  the  property,  both  appear- 
ing to  be  dated  and  signed  January  7,  1885. 
and  acknowledged  on  the  18th  day  of  Febru- 
ary, 1885.  One  was  recorded  on  the  2Ist  of 
February,  1886,  and  the  other  the  28th  day  of 
February,  thereafter.  These  deeds  were  Ixith 
placed  on  record  by  Andrew  Passage,  cousin 
of  the  defendant,  and  with  witom  be  was  on 
Intimate  terms,  and.  If  what  the  defendant 
V  says  Is  true,  without  any  knowledge  of  the 
facts  on  part  of  defendant. 

Among  the  undisputed  facts  appearing  in 
the  reco^  we  may  also  mention  the  follow- 
ing: (1)  The  defendant,  at  the  time  these 
deeds  were  made,  was  living  with  his  father 
and  mother,  and  no  doubt  saw  his  mother 
every  day.  (2)  That  Mrs.  Lyon  nevet  had  a 
word  of  conversation  about  the  deeds  with 
the  defendant,  or  respecting  them.  (8)  De- 
fendant never  paid  anything  for  these  con- 
veyances, or  for  the  property  therein  de- 
scribed. (4)  Defendant  never  knew  of  the 
existence  of  these  deeds  until  after  bis 
mother  died,  and  they  were  placed  upon  rec- 
ord. (5)  That  prior  to  Mrs.  Lyon's  death  the 
deeds  were  either  in  her  custody,  the  custody 
of  Hedden,  the  Justice  who  draughted  tliem, 
or  in  possession  of  Mr.  Passage,  the  cousin 
of  defendant;  and  that  neither  Passage  nor 
Hedden  ever  bad  any  direction  from  Mrs. 
Lyon  to  deliver  them,  or  either  of  them,  to 
the  defendant;  and  that  Mrs.  Lyon  never 
made  any  snch  delivery  of  them  to  the  de- 
fendant herself.  (6)  That  on  al!  occasions 
whenever  Mrs.  Lyon  said  anything  about 
the  relation  of  the  complainant  to  the  prop* 
erty,  aside  from  what  appears  in  the  two 
deeds,  she  never  failed  to  recognize  his  intei^ 
est  therein,  and  said  that  she  wished  him  and 
her  son,  the  defendant,  to  occupy  the  prem- 
ises together*  as  long  as  complainant  lived. 
SiM  wished  him  to  occupy  one  part  of  the 
house,  and  Iter  son  the  other,  and  this  she 
was  heard  to  say  up  to  a  few  days  before  her 
deathf  aod  even  in  the  last  conversation  she 


had.  She  made  this  statement  to  Hedden* 
who  had  drauglited  the  deeds,  and  i^er  Mr. 
Hedden  called  her  attention  to  the  foct  that 
she  had  executed  these  two  deeds.  She 
treated  them  as  of  no  a«;ount.  After  being 
informed  of  what  the  full  effect  would  be  if 
the  execution  of  the  will  was  fully  completed, 
she  then  made  her  will,  under  which  the 
complainant  claims,  and  her  competency  to 
make  such  will  is  piaoed  b^ond  questitm  by 
the  proper  probate  thereof.  It  would  seem 
diflicult  to  wake  proof  stronger  than  was 
done  in  this  case,  showing  that  Mrs,  Lyon 
never  intended  that  said  deeds  should  be'de- 
livered  so  as  to  affect  either  her  or  her  hus- 
band's rights  while  she  or  her  husband  lived, 
or  that  they  should  deprive  her  of  making 
such  disposition  of  the  property  as  she  mifrht 
thereafter  desire  to  make  by  her  will.  The 
defendant  claims  that  by  virtue  of  the  deeds 
above  stated  he  is  entitled  to  the  fee  of  said 
property;  that  be  is  entitled  to  the  possession 
and  has  the  right  thereof,  and  the  testimony 
tends  to  show  that  he  has  attempted  to  ex- 
clude the  complainant  therefrom,  and  the 
complainant  asks  the  interposition  of  this 
court  to  protect  him  against  the  claims  of  the 
defendant  under  said  two  deeds,  and  against 
his  action  taken,  and  threatened  to  ouat  him 
from  his  homestead,  and  his  rights  secured 
to  him  under  his  wife's  will.  We  think  the 
complainant  in  this  case  is  entitled  to  the 
protection  he  asks;  that  the  provisions  of  the 
will  are  not  affected  by  the  deeds,  or  either 
of  tliem;  and  that  he  is  entitled  to  have  and 
enjoy  such  Interest  and  title  and  such  posses- 
sion of  the  property  as  is  given  him  by  virtue 
of  the  will,  unaffected  and  unincumbered  by 
said  deeds;  and  that  the  decree  made  In  the 
case  by  the  circuit  judge  should  l>e  set  aside* 
and  a  new  decree  entered  accordingly  in  the 
circuit  court;  and  th»t  complainant  recover 
the  costs  of  both  courts.  We  think,  by  a 
clear  preponderance  of  the  proofs,  the  facts 
are  establislied  authorizing  such  decree  to  be 
made  when  the  testimony  is  carefully  exam- 
ined; and  that  no  other  coutd  be  made  which 
would  do  justice  between  these  parties,  and 
properly  respect  the  feelings,  wishes,  and 
will  of  Mrs.  Lyon.  The  authorities  cited  by 
defendant's  counsel  have  no  application  to 
the  facts  as  established  by  the  preponderance 
of  the  evidence  in  this  case.  Tlie  action  of 
the  defendant,  and  the  defense  he  makes,  is 
not  one  commending  itself  very  strongly  to 
the  equitable  consideration  of  any  court.  Thft 
other  justices  concurred. 


STBHN  ^  ai.V.  MiCBIOAH  CXNT.  R.  Co. 

(SuprvTM  Court  of  KicMffom.   Oat  18, 1889.) 
RuLXOAB  CovPAinas— Fbncks— KiLLtNO  Stock. 

1.  Od  each  side  of  defendaot's  railroad  track 
was  what  was  known  as  *'F.  Street, "  and  nsed  as 
a  public  Btreet,  though  it  was  not  Bhown  to  have 
been  regularly  laid  out  or  extended  over  the  tracka. 
Its  general  direction  was  due  north  and  south,  but 
on  the  soutti  side  of  the  tracks  it  deflected  to  the 
west,  and  ended  at  the  station  grounds,  so  that^  it 
it  had  been  extended  acnws  the  tracto  in  the  same 
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direction.  It  would  not  have  cooneeted  with  that 
which  was  called  "F.  Street"  on  the  oorth  side, 
field,  that  there  was  no  continuous  street  at  that 
point,  and  therefore  Pub.  AoU  Mloh.  1887,  p.  889, 
requiring  streeta  crosslns  ndlwi^  tradks  to  be 
fenced,  and  provided  wlta  oftttt^-guards,  did  not 
•ppbr. 

8.  A  i^lroad  eompaoy*!  mlea  proUMtad  Its 
trains  from  passing  stations  at  greater  speed  than 
15  miles  per  honr,  and  required  the  watobtoan  to 
signal  the  engineer  whether  the  track  was  clear. 
A  passenger  train  passed  at  80  miles  per  hour,  and 
the  watchman  signaled  that  the  trade  was  olear, 
when  in  faot  there  were  a  number  of  sheep  on  the 
track,  witiiont  the  oompany^s  fault,  150  rods  from 
the  station,  which  sheep  were  run  over  and  killed. 
The  night  was  brtght,  uid  the  watchman  stated 
that  he  looked  and  saw  nothing  ahead.  It  was  not 
shown  that  the  sheep  coold  have  been  aeen  at  that 
distance.  Held,  that  the  company  waa  not  negll- 
geat,  as  the  rate  of  speed  was  not  unusual,  and  the 
rules  mentioned  were  Intended  only  for  the  protec- 
tion of  persons  and  property  at  stations. 

Error  to  circnit  court.  Van  Buren  conntj; 
George  M.  Buck,  Judge. 

Action  by  Levi  Stern  and  others  against 
the  Michigan  Central  Railroad  Company  to 
recover  for  the  negligent  killing  of  idaintiffs* 
Bheep.  Judgment  tor  jdaintlffa.  and  defend- 
ant brings  error. 

Bdwardi  A  Stetoarit  {Ashley  Pond,  of 
oounsfl,)  for  plaintiff  in  error.  L.  A..  Tabor, 
for  defendants  In  error. 

Chahplin,  J.  The  plaintiffs'  sheep  strayed, 
and  entered  upon  defendant's  depot  grounds, 
in  the  village  of  Lawton.  at  a  point  where  de- 
fendant was  not  obliged  to  mHlntain  a  fence. 
They  then  went  east  along  defendant's  right 
of  way  a  distance  of  nearly  93  rods,  where 
they  were  nm  into  by  a  train  of  defendant's 
curs,  and  34  of  them  killed.  It  waa  claimed 
by  pliiintifls,  but  not  concedetl,  but  disputed, 
by  defendant,  that  a  public  street  crossed  the 
railroad  at  a  point  east  of  where  the  sheep  en- 
tered upon  the  depot  grounds,  and  that  on 
the  east  line  of  this  street  there  had  been  con- 
structed in  time  pasta  spur  of  fence  from  the 
fence  Inclueing  defendant's  right  of  way  to 
the  track,  and  a  cattle-guard  had  been  con- 
structed at  that  point.  Tiiat  tlie  fence  still 
remained,  and  that  the  cattle-giiard  had  been 
tiiken  up  and  removed  some  years  before,  waa 
not  disputed;  but  the  existence  of  the  public 
highway  crossing  the  tracks,  called  "Frank- 
lin Street,"  was  a  disputed  fact  in  the  case. 
The  plaintiffs  claimed  that  the  depot  grounds 
extended  no  further  east  than  Franklin  street. 
The  derendant  contended  that  its  station 
grounils  extended  further  east  than  the  point 
wliere  the  sheep  were  killed;  and  it  showed 
that,  about  30  rods  east  of  what  plaintiffs 
called  "Franklin  Street,"  the  company  main- 
tained a  coal-shed,  where  coal  was  almost  daily 
unloaded  from  cars,  and  was  daily  used  by 
the  company  in  supplying  coal  to  its  engines. 
There  were  several  tracks  and  switches, 
for  the  purposes  of  Its  busings,  within  the 
right  of  way  east  of  Franklin  street;  two  of 
them  extending  east  of  the  place  where  the 
sheep  were  killed.  Tlie  right  of  way  east  of 
tlie  east  line  of  Franklin  street  was  fenced 
upon  both  tides,  and  the  publio  excluded 


therefrom,  and  there  was  no  occasion  for  th-* 
public  who  had  dealings  with  the  railroad 
company  to  enter  upon  this  portion  of  de- 
fendiant's  right  of  way  to  transact  business 
with  it.  The  judge  instructed  the  jury  that 
the  defendant  was  not  liable  to  the  plaintiffs 
for  the  killing  at  th^  sheep  on  account  of 
not  liaving  maintained  a  fence  at  the  poin& 
where  theyentered  upon  defendant's  grounds; 
but,  if  they  found  that  there  was  a  pnblio 
street  owing  the  track  at  Franklin  atrert, 
then  they  most  determine  whether  defend- 
ant's depot  grounds  extended  further  east 
than  such  strert;  and  If  they  fonnd  either 
that  Franklin  street  did  not  eroes  such  tracks, 
or,  if  It  did,  if  defendant's  depot  and  station 
grounds  did  extend  east  olt  such  street,  then 
the  plaintiflta  could  not  Tcoover;  but  if  there 
was  a  public  street  crossing  the  railroad 
called  "  Franklin  Street, "  and  the  defendant's 
depot  and  station  grounds  did  not  extend  east 
of  such  street,  then  it  was  the  duty  of  dtt- 
fendant  ta  maintain  a  cattle-guard  at  that 
point;  and  if  plaintiif  s  sheep  strayed  east  on 
defendant's  right  of  way.  and  were  killed,  by 
reason  of  the  neglect  and  failure  of  defend- 
ant to  miuntain  such  cattle-guard,  then  the 
defendant  was  liable  to  plaintiffs  for  the 
value  of  the  sheep  killed.  After  the  court 
had  concluded  his  charge  to  the  jury,  the 
counsel  fur  defendant  submitted  the  follow- 
ing qupstions  in  writing,  and  asked  that  the 
jury  makespecial  findings  thereon,  viz.:  "(1) 
Did  pliiintiffs'  sheep  enter  defendant's  right , 
of  way  on  iis  station  grounds?"  The  jury 
answered  this  question.  "Ves.'*  "(2)  Did 
the  sheep  stray  from  the  place  where  they 
entered  on  the  station  grounds  along  the  right 
of  way  to  where  they  were  killedV"  The  jury 
answered.  "Yee."  "(3)  Was  there  a  road 
or  street  crossing  over  the  right  of  way,  open 
to  public  use,  between  wiiere  the  sheep  en- 
tered the  station  grounds  and  where  they 
were  killed,  at  the  time  they  were  killed?" 
The  jury  answered,  '*Ves."  "(4)  Did  the 
station  grounds,  at  the  time  of  the  accident, 
extend  east  of  and  include  the  ooal-shed  of 
defendant?"  The  jury  answered,  "No." 
"(5)  How  far,  or  about  how  far,  east  of  the 
coal-shed  did  the  station  grounds  extend,  with 
reference  to  where  the  sheep  were  struck?" 
Not  answered.  "  (6)  l)id  tbedefendant  make 
daily  use  of  its  right  of  way  eastward  from 
its  station-house,  so  as  to  include  the  cual- 
shetl  and  tracks  running  past  it,  in  the  busi- 
ness of  rect^iving  at  its  coal-sheds,  and  dis- 
tributing therefrom  coal  to  its  trains  for  their 
use,  and  also  for  switching  its  trains  and 
storing  its  cars?  "  The  j  ury  answered. "  Ves. " 
it  thus  apiiearsthat  the  disputed  questions  of 
fact  as  to  the  existence  of  the  highwaj:  cross- 
ing, and  the  extent  of  the  station,  were  deS- 
nitely  settled  adversely  to  the  defendant's 
claim ;  and  the  special  Hndi  ngs  are  consistent 
with  the  general  verdict  in  plaintiffs'  favor, 
and  the  verdict  must  stand,  unless  there  is  a 
,  total  want  of  testimony  to  support  some  ma- 
j  terial  finding. 

'    But  it  ia  claimed  bj  defendant's  counsel 
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that  there  Is  no  testimony  to  support  the 
finding  of  the  jiiry  that  FniDklin  street 
crossed  the  defendant's  tracks.  A  plat  or 
diagram  of  the  premises  was  introdueed  In 
evidence  bj  the  plaintiffSt  which  witnesses 
tsBtifled  was  snbetantially  correct.  This  dia- 
gram* taken  from  the  plaintifb'  brief*  we  in- 
Kttt  tIs.: 


The  witnesses  substantially  i^free  respect- 
ing this  diagram,  except  that  defendant's 
witnesses  show  that  the  location  of  the  "old 
depot**  was  at  instead  of  at  "a,"  as 
marked  upon  this  diagram.  **&"  represents 
Franklin  street;  "e,"  a  part  of  the  depot 
grounds,  inclosed  by  a  wt  re  fence,  as  a  yard  for 
cattle;  the  new  depot;  and  the  point 
where  the  sheep  were  killed.  represents 
the  (Kiint  where  tlie  sheep  entered  upon  the 
depot  grounds  of  defendant.  To  the  diagram 
Introduced  by  plaintiffs  may  be  added  "A," 
which  represents  the  location  of  the  ooal- 
shed;  "A/' which  represents  a  stock-yard  used 
by  defendant.  The  record  states  that  the 
counsel  for  plaintiffs  said  lie  would  Introduce 
the  (Higlnal  plat  of  the  tIIIi^,  wlilch  would 
show  that  Franklin  street  was  laid  out  and 
extended  across  defendant's  right  of  way; 
but  he  did  not  do  so,  and  no  evidence  was 
introduced  of  a  highway  legally  laid  out  acxoas 
defendant's  tracks.  It  will  be  seen  from  the 
diagram  that  Fmnklin  street  does  not  form 
a  continuous,  straight  street;  but  from  the 
south  it  appears  to  end  at  the  depot  grounds 
of  defendant,  and  from  the  north  it  approaches 
the  defendant's  track  directly  In  front  of  Its 
stock-yard.  It  also  appears  from  the  teetl- 
mony  that  at  some  time  plank  had  been  laid 
b^wcfu  the  tracks  to  enable  teams  to  pass  to 
defendant's  freight-house,  and  that  the  public 
had  used  this  crossing,  more  or  less,  for  sev- 
eral years;  bot  the  testimony  does  not  def- 
initely locate  this  crossing,  <»*  show  that  It 
connected  Franklin  street  on  the  north  with 
Uiat  street  on  the  south  of  the  track,  or  was 
used  as  making  a  oontlnuous  street  for  travel. 
The  statute  creating  the  liability  of  railroad 
companies  for  neglect  to  fence  their  railroads 
provides  "Such  right-of-way  fences  shall  be 
provided  with  suitable  connecting  fences  and 
cattle-guards  at  all  highway  and  street  cross- 
ings, which  shall  at  all  times  be  kept  in  ef- 
fective repair*  and  sufficient  to  prevent  stock 


of  all  kinds  from  passing  upon  the  track  of 
the  railroad  at  such  highway  or  street  unws- 
ings."  Pub.  Acts  1887,  p.  339.  The  sheep 
having  entered  upon  defendant's  depot 
grounds  where  it  was  not  obliged  to  fence,  it 
was  incumbent  upon  the  plaintiffs  to  show 
some  neglect  of  a  statutory  duty  on  the  part 
of  the  defendant  as  a  basis  of  liability.  The 
only  neglect  claimed  under  the  statute  was 
that  of  not  putting  In  and  maintaining  a  cab- 
tie-guard  at  what  they  clahned  was  a  high- 
way cr(»sing,  known  as  "Franklin  Street.** 
It  became  material*  therefore,  for  the  plain- 
tifb  to  establish  the  fact  that  there  was  s 
highway  or  street  crossing  at  the  point  where 
they  claim  the  cattle-jiuard  should  have  been 
placed.  We  do  not  think  the  testimony  es- 
tablishes that  fact.  The  diagram  does  not 
show  a  continuous  street.  It  is  certain  that 
the  depot  grounds  included  the  cattte-yHrd, 
"  ft, "  and  that  extendeil  east  of  where  Frank- 
lin street  connected  with  the  depot  grounds 
on  the  south;  and  railroad  companies  are  not 
liable  for  not  inserting  cattle-guards  at  such 
street  crossings  as  are  within  their  depot 
grounds,  and  in  nse  by  them,  and  the  public 
transacting  business  with  them.  Where  a 
railroad  company  Is  not  obliged  to  fence,  thej 
are  nut  obliged  to  place  cattle-guards. 

A  count  was  inserted  In  the  declaration 
based  upon  the  liability  of  the  company  for 
negligence  in  running  Its  train  at  an  excess- 
ive rate  of  speed  past  the  station  at  Lawton. 
The  plaintiffs  were  permitted  to  introduce 
the  rulee  adopted  by  the  company  for  the  con- 
duct of  its  employes  in  running  trains.  One 
of  these  prescribed  that  engineers  should  not 
run  their  trains  at  a  speed  exceeding  15  miles 
an  hour  in  passing  stations.  Another  rule 
required  the  watchman  employed  at  the  sta- 
tion to  signal  the  engineer  whether  or  not 
the  track  was  unobstructed  when  the  train 
was  approaching  the  station.  On  this  occa- 
sion the  watchman  gave  the  signal  showing 
that  the  track  was  unobstructed,  and  the  en- 
gineer ran  the  train  past  the  station  at  the 
rate  of  80  miles  an  hour;  in  both  of  which 
respects  the  plaintiffs  claim  that  the  defend- 
ant was  guilty  of  negligence.  The  accident 
occurred  about  halt  past  6  o'clock  p.  h.,  upon 
a  moonlight  night.  The  watchman  testified 
that  the  track  was  unobstructed  so  far  as  he 
could  see,  and  there  was  no  testimony  which 
tended  to  show  that  the  sheep  could  be  seen 
at  the  distance  of  150  rods,  or  over,  from  the 
depot.  The  train  which  did  the  killing  was 
a  passenger  express  train,  and  SO  miles  an 
hour  was  not  an  unusual  rate  of  speed  for 
such  train.  There  is  no  law  requiring  such 
trains  to  run  at  a  rate  of  speed  not  exceeding 
15  miles  an  hour  past  stations.  The  rules 
promulgated  by  the  company  for  the  regula- 
tion of  the  conduct  of  its  employes  were  de- 
signed for  the  protection  of  passengers  and  of 
persons  and  property  more  ifabia  (o  be  ex- 
posed to  dangtt  at  aucb  places  than  else- 
where. 

We  do  not  think  that  the  common-law  ac- 
tion for  negligence  will  lie*  under  the  facts 


Digitized  by 


m 


NORTHWESTERN  REPORTER.  Vol.  43. 


(Mich. 


of  this  case.  The  defendant  owed  no  daty 
towards  the  plaintiffs  whifh  it  faiied  to  ob- 
serve or  perform.  The  sheep  were  unlaw- 
fully upon  defendant's  right  of  way,  and  it 
had  no  reason  to  expect  tliat  they  would  be 
there.  The  testimony  fails  to  show  that  the 
defendant  did  not  do  all  that  It  could  to  pre- 
vent Injury  to  the  sheep  after  they  were  dis- 
covered upon  the  track.  We  have  held  that 
negligence  will  not  be  presumed  from  the 
mere  fact  of  accident.  The  fact  of  accident 
alune  Is  as  consistent  with  the  presumption 
that  it  was  unavoidable  as  it  is  with  negli- 
gence, and  there  should  be  some  evidence  that 
it  could  have  been  avoided  with  proper  dili- 
gence or  precaution;  in  other  words,  some 
evtilence  of  negligence  other  than  the  mere 
fact  of  accident.  We  do  not,  however,  con- 
sider it  necessary  to  enter  into  a  full  discus* 
aion  of  this  branch  of  the  case,  as  It  is  evi- 
dent from  the  findings  that  tlie  jury  based 
their  verdict  upon  the  negligence  of  the  de- 
fendant Id  not  observing  a  statutory  duty  In 
the  erection  of  cattle-guards  at  a  highway 
crossing. 

The  judgment  will  be  reversed,  and  a  new 
trial  granted.   The  other  jusUces  concurred. 


BbOWV  9t  OZ.  «.  DOBKN  tt  (rf. 

(Supreme  Court  of  JClehiffon.  Oct  18, 188B.) 
Ordbbs— CoimBVOTioH— Amu. 
Plaintiffs  fumUhed  brick  to  a  subcontractor, 
to  be  used  in  building  a  house.  Defeodanta,  the 
principal  contraotors,  had  agreed  to  par  the  sob- 
oontractor  when  the  building  was  oompleted  and 
the  work  accepted.  Defendants,  after  a  portion  of 
the  brick  had  been  furnished,  accepted  an  order 
drawn  on  them  by  the  nuboontraotor,  requesting 
payment  to  plaintiffs  of  flOO  oo  the  estimate  for 
that  month;  also  for  "the  balance dne  [plaintiffs] 
for  brick,— Bald  amount,  when  aacerUined,  to  be 
taken  oat  of  estimate  or  eattmatea  to"  the  subcon- 
tractor. AftenraxdaplaintUb  f umUbed  tbe bal- 
ance of  the  brlok.  There  was  evidence  that  the 
order  was  intended  to  cover  all  the  brick  which 
should  be  purchased  of  plaintiffs  for  the  building. 
Held*  that  a  juctoment  for  plalutiiEs  for  the  price 
«f  all  the  brlok  famished  6y  them  would  not  be 
disturbed. 

Appeal  from  circuit  court*  Kent  coDnty; 
MoNTOOHBRT,  Judge. 

ThompBon,  Kenedy  <ft  ZVmp2«,  for  appel- 
lees. 

Sherwood.  C.  J.  The  plaintiffs  in  this 
case  bring  suit  in  a$aumpitit  against  the  de- 
fendants for  the  recovery  of  a  claim  made 
against  them  for  the  sum  of  about  SI, 000 
under  the  following  circumstances:  The  de- 
fendants, in  188(i,  were  constructing  a  house 
,  in  the  city  of  Grand  Rapids  for  Ann  £.  Aber. 
In  ±>eptember  d  that  year  they  entered  into 
a  contract  with  E.  Maunder  &  Co.  to  do  all 
the  mason-work  in  the  construction  of  the 
building,  and  furnish  the  materials  therefor, 
and  to  furnish  the  necessary  materials  for 
and  build  a  dstem,  for  the  sum  of  «3,669. 
Final  payment  was  to  be  made  when  tlie 
building  was  complete))  and  the  work  accept- 
ed. Maunder  &  Co.  obtained  the  brick  they 
,     used  In  the  hulldii^  from  the  piaintlfls;  and 


about  the  Ist  of  November  there  was  claimed 
to  be  dne  to  the  plaintiffs  from  Maunder  & 
Co.,  for  material  furnished,  between  $450 
and  8500,  and  Maunder  A  Co.  gave  to  plain- 
tiffs the  following  order:  "Qrand  Rapids, 
Mich.,  Nov.  1,  188b.  Messrs.  H.  B.  Ooren 
&  Co.:  Please  pay  Brown,  Clark  ACo.  9100, 
thi»  estimate,  Octul>er  30,  1886.  Also  pay 
the  balance  due  Brown,  Clark  &  Co.  for 
brick;  said  amount,  when  ascertained,  to  be 
taken  out  of  estimate  or  estimatca  to  Maun- 
der &  Co."  This  order  was,  at  its  date,  pre- 
sented to  Doren  &  Co.,  who  accepted  it;  but 
relying,  as  they  claim,  uptm  tlie  statement  of 
plaintiff  Davidson,  and  with  the  understand- 
ing that  the  bahincedue  plaintiffs  for  brick 
furnished  by  Maunder  A  Co.  did  not  exceed 
8500.  The  defendants  Immediately  paid  tlie 
$100  called  for  by  the  order.  The  building, 
at  tiie  date  of  the  order,  was  not  completal 
but  more  bricks  were  required  to  do  the  work. 
The  plaintiffs,  after  the  acceptance  of  the  or- 
der, delivered  more  brick  to  Maunder  &  Co. 
for  the  buUdtng.  On  the  20th  of  November, 
1886.  the  plaintiffs  caused  a  measurement  of 
all  the  blocks  in  the  walls  to  be  made,  and 
found  the  amount  used  in  the  building  to  be 
201,404,  and,  at  84.50  per  thousand,  amount- 
ed to  8906.31.  This,  less  the  amount  of  the 
order,  8L00,  and  lees  coat  from  Maunder  & 
Co.,  $75,  left  the  balance  due  plaintiffs,  as 
as  they  claimed,  8731.31,  and  for  this  amount 
they  brought  their  suit  in  the  Kent  circuit, 
and  it  was  for  this  amount  and  interest  tliat 
plaintiffs  had  judgment.  The  declaration 
counted  specially  upon  the  order  and  accept- 
ance, and  contained  also  the  common  counts, 
accompanied  by  a  bill  of  particulars,  the 
items  of  wtilch  were  the  money  paid  upon 
the  order,  and  bricks  sold  and  delivered  to 
the  amount  above  mentioned.  The' defend- 
ants pleaded  the  general  issue,  and  gave  no- 
tice that  they  would  show  that  the  order  was 
obtained  of  the  defendants  by  faUeand  fraud- 
ulent representations  of  the  plaintiffs,  at  the 
time  the  same  was  obtained,  as  to  the  amount 
due  the  plaintiffs  from  Maunder  &  Co.  for 
brick.  The  cause  was  tried  by  Judge  Momt- 
CK>HBBY.  who  made  special  findings  of  both 
the  facts  and  law  upon  which  the  judgment 
was  rendered. 

The  controversy  in  the  case  arises  princi- 
pally upon  the  proper  construction  to  lie  giv- 
en to  the  second  clause  contained  in  the  or- 
der, and  to  ttie  amount  for  which  the  defend- 
ants are  liable  thereunder.  lb  was  the  con- 
tention on  the  trial  that  in  no  event  could 
the  defendants  be  made  liable  for  more  than 
the  amount  due  from  Maunder  &  Co.  to 
Brown,  Clark  &  Co.  at  the  time  the  defend- 
ants accepted  the  order;  and  they  now  claim 
that  at  least  8331.31  became  due  from  Maun- 
der &  Co.  to  plaintiffs  after  that  time,  and 
for  which  the  circuit  judge  erroneously  gave 
judgment.  On  the  contrary,  the  plaintiffs 
claim  that  it  was  understood  by  all  the  par* 
ties  that  E.  Maunder  ft  Co.  were  to  purchase 
all  the  brick  necessary  for  the  building  of 
plaintiffs,  and  tlut  the  order  was  intended  to 
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oover  all  brick  delivered,  or  to  be  delivered, 
by  both  Maunder  &  Co.  and  the  plaintiffs; 
and  that  the  plaintiffs,  after  receiving  such 
order,  went  on,  relying  upon  the  aame,  and 
delivered  the  balance  of  the  brick  necessary 
to  complete  the  job.  The  circuit  Judge  took 
this  view  of  the  case  in  tlie  findings.  We 
have  examined  the  findings  made,  aud  the 
testimony  upon  which  they  were  based,  and 
which  is  all  given  in  the  case,  and,  without 
going  Into  detail  in  regard  to  each,  are  satis- 
fled  that  there  is  evidence  tending  to  support 
all  of  them.  We  have  also  examined  the 
exceptions  taken  to  the  rulings  of  the  court 
in  receiving  the  testimony,  and  have  found 
no  ruling  of  the  court  so  far  prejudicial  to 
the  interests  of  defendants  as  to  require  a 
reversal  of  the  Judgment,  and  it  will  there- 
fore be  afflrmed.  The  other  iustioee  con- 
eurred. 


Glare  v.  Phblps. 
(Supnme  Court  pf  Michigan.  Oct  18, 1S89.) 
Fiuim— BviDBiicK. 
In  replevlD  for  a  borse  seized  under  an  at- 
tachment agaioit  plalDtilPB  hDBtand,  it  appeared 
that  the  buBband  ood  made  the  cootraot  of  par- 
cbase:  that  he  paid  part  of  the  purchase  money; 
■tffoea  platntilTs  name  to  a  note  tor  the  residue, 
on  whioh  he  made  a  p^meat;  and  that  idi^ntlff 
afterwards  paid  the  balance  due  on  the  note.  It 
also  appeared  that  after  the  purchase,  at  the  hus- 
baod's  reqaest,  a  bill  of  sale  was  made  to  pUintlfl. 
FlalntlfC  and  her  husband  both  tastifled  that  plain- 
tiff had  received  fSM  from  her  father'*  estate,  of 
which  she  gave  her  husband  $150  to  buy  the  horse 
in  question.  There  was  no  evidence  that  the  Iden- 
tloal  money  recdved  by  plalntilf  from  her  father's 
estate  waa  not  used  in  piling  for  tliehorae.  BelcL 
that  the  evidence  did  not  Josttty  theanhmiadon  ox 
the  qnestion  of  fraud  to  the  Jury. 

Error  to  circuit  court,  Ogemaw  eoaaty; 
WiLUAM  H.  SiHFSON,  Judge. 

F.'  L.  Snodgrasa,  for  appellnnt.  NeUon 
Bharpst  {Marhej/  A  Hall,  at  counsel,)  for 
at^eUee. 

Long.  J.  This  action  of  replevin  was 
brought  in  Justice's  court,  where  defendant 
had  judgment.  Pluintifl  appealed  to  the  cir- 
cuit court  ot  Ogemaw  county,  where  the  case 
was  tried  before  a  Jury,  and  defendant  again 
prevailed.  Plaintiff  brings  the  case  to  this 
court  by  writ  of  error.  The  defendant  is  the 
sheriff  of  Ogemaw  county.  The  property  in 
controversy  is  a  horse,  which  the  defendant, 
as  sheriff  of  the  county,  took  on  a  writ  of  at- 
tachment against  Dayton  D.  Clark,  the  hus- 
band of  plaintiff.  The  horse  was  taken  from 
the  possession  of  the  defendant  under  the 
writ  of  replevin.  Plaintiff  claims  that  the 
court  erred  in  permitting  certain  questions 
to  be  asked  and  answered  on  the  cross'exam- 
ination  (rf  the  plaintiff  and  of  her  husband. 
Dayton  D.  Clark,  and  also  in  refusing  to  give 
certain  of  plaintiff's  requests  in  cbaige  to  the 
jury.  The  theory  of  the  plaintiff  was  that, 
abont  September  11,  1887i  she  purchased  the 
bone  of  one  Cburles  Woods,  at  North  Branch, 
paid  $150  therefor,  and  to(^  a  bill  of  sale 
from  Woods  to  herself.  Upon  a  cross-exam- 


ination of  some  of  the  plaintiff's  witnesses, 
however,  it  appeared  that  the  husband  of 
plaintiff  made  the  arrangement  for  the  pur- 
chase for  the  plaintiff,  as  it  is  claimed,  with 
one  Charles  A.  Hakes,  acting  for  Mr.  Woods, 
and  paid  the  money  to  Hakea;  and  that  short- 
ly afterwards  Mr.  Clark  asked  Uttkes  to  have 
a  bill  of  sale  made  out  for  the  horse,  running 
from  Woods  to  plaintiff;  that  some  two  weeks 
after  the  purchase  the  bill  of  sale  was  pro- 
cured to  be  drawn  by  a  lawyer,  signed  by  Mr. 
Woods,  and  delivered  by  Mr.  Hakes  to  Day- 
ton D.  Clark.  At  the  time  the  purchase  was 
made  only  a  portion  of  the  money  was  paid 
by  Mr.  Ciark,  and  the  balance  was  paid  some 
time  therealter  by  Mra.  Clark.  At  the  time 
of  the  purchase  only  890  was  paid  down,  and 
the  note  of  Mrs.  Clark,  signed  in  her  name 
by  her  husl>and,  with  two  sureties,  taken  for 
the  balance.  Mr.  Clark  paid  the  $90,  and 
afterwards  paid  $20  on  the  note,  Mrs.  Clark 
paying  the  balance,  though  it  is  claimed  that 
all  the  money  came  from  Mrs.  Clark,  and  was 
money  received  by  her  from  the  estate  of  her 
father,  and  money  given  her  by  her  brother. 
The  theory  of  the  defendant  was  that  this 
money  paid  down  for  the  horse,  as  well  as 
the  money  afterwards  paid  in  taking  up  this 
note,  was  the  money  of  Mr.  Clark,  and  not 
the  money  of  the  pfaintlff. 

A  very  thorough  and  searching  cross-ex- 
amination of  the  plaintiff  and  her  husband 
was  allowed  by  the  court.  We  see  no  error 
in. this,  as  the  defendant's  claim  on  the  trial 
was  that  the  trorse  was  the  property  of  the 
husband,  purchased  by  him  from  Mr.  Woods, 
through  Mr.  Hakes,  and  the  moneys  paid 
therefor  were  the  husband's  moneys,  the  bill 
of  sale  being  taken  to  the  wife  for  the  pur- 
pose of  covering  up  the  real  transaction,  and 
for  the  purpose  of  defrauding  the  creditors 
of  Dayton  D.  Clark,  of  whom  Mr.  Morton 
was  one.  The  whole  case  was  submitted  to 
tbe  Jury  upon  the  theory  of  each  of  the  par- 
ties by  the  trial  court,  the  court  directing  the 
jury  that,  if  they  found  ttie  horse  was  paid 
for  by  the  money  of  Mrs.  Clark,  and  she 
bought  and  paid  for  it  in  good  faith,  then 
their  verdict  must  be  for  the  plaintiff;  but, 
if  they  found  tliat  she  did  not  buy  it  in  good 
faith,  and  that  the  title  to  the  horse  was  put 
in  her  name,  sold  or  transferred  to  her  by  Mr. 
Clark,  in  order  to  defraud  Mr.  Morton,  and 
when  the  sheriff  seized  it  Mrs.  Clark  Itad  no 
interest  in  It  except  to  bold  It  at  that  time  as 
hers,  as  a  fraud  upon  Mr.  Morton, — in  that 
case  the  Side  is  void,  and  Mr.  Clark  owned 
the  horse  as  much  as  if  it  had  not  gone  into 
her  name,  and  their  verdict  should  be  for  the 
defendant  for  tbe  amount  of  Mr.  Morton's 
claim.  As  an  abstract  proposition,  this  part 
of  the  charge  is  not  erroneous.  The  record, 
however,  purports  to  contain  all  the  evidence, 
and,  ^m  a  careful  reading  of  it,  we  find  no 
evidence  that  would  warrant  the  court  ia 
submitting  the  question  of  fraud  to  tbe  Jury, 
and  no  evidence  which  would  warrant  a  ver- 
dict In  favor  of  ttie  defendant.  Mr.  Clark 
and  his  wife  both  tesUfy  tlutt  Mrs.  Clark  re- 
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ceived  from  her  brother  $220,  which  money 
the  brother  had  received  from  the  settlement 
of  his  father's  estate,— $20  being  paid  to  her 
In  July,  1887.  and  $200  In  August,  follow- 
ing; that  Mrs.  Clark  let  her  husband  have 
$100  uf  this  monej  to  purchase  this  identical 
horse.  Instead  of  paying  the  whole  of  the 
$150  given  him  to  make  the  purchase,  he  paid 
$90  of  it  down,  and  gave  the  note  of  his  wife 
for  $60  for  the  balance  of  the  purchase  price. 
This  fact  was  afterwards  commnnicHted  to 
faer.  Slie  recognized  the  validity  of  tlie  trans- 
action, took  the  bill  of  sale  to  herself,  and 
afterwards  paid  the  balance  of  the  note. 
These  facts  appear  apon  this  record  undis- 
puted. Though  the  court  allowed  a  very 
searching  croaa-exami nation  of  Mr.  and  Mrs. 
Clark  aa  to  how  she  came  possessed  of  the 
moneys,  as  well  as  the  manner  of  conducting 
the  entire  business  of  the  parties,  yet  it  no- 
where appears  that  this  money  that  was  paid 
for  ttie  horse  in  controversy  was  not  the  Iden- 
tical money  given  by  the  brother  of  the  plain- 
tiff to  her.  It  is  not  tlie  province  of  this 
court  to  weigh  the  evidence,  and  from  it  ar- 
rive at  a  conclusion  upon  the  facts  different 
than  that  reached  by  the  jury;  but  there  most 
be  some  evidence  to  support  the  verdict,  or 
it  must  be  set  aside  as  unwarranted  under 
the  facts  shown.  Here  there  Is  certainly  no 
evidence  to  Justify  tiie  charge,  or  uphold  the 
verdict.  No  fraud  is  proved,  and  no  evidence 
given  tending  to  prove  It.  From  a  careful 
review  of  the  whole  case.  It  is  apparent  that 
the  verdict  and  judgment  cannot  be  upheld. 
Tlie  judgment  must  therefore  be  set  aside, 
with  costs,  and  a  new  trial  granted. 

MoBSE,  J.,  did  not  sit.  The  other  jostices 
eonuurred. 


HOBTLOGE  9  WiLUAMS  «t  al. 
(Suprvms  Court  ef  MUMgan.  Ook  1880.) 

AoooRD  Ajn>  Bathiaotioit— PaoDDonox  ov  hws 
nas. 

1.  Defendants,  by  a  contract  dated  January 
S5, 1888,  employed  plainUff,  agreeing  to  my  hito  a 
oertaio  salary  "for  tbe  year  1888."  They  dis- 
Cbaived  him  on  June  12t1),  and.  gave  him  a  oheok 
for  uie  amount  doe  from  January  asth  to  that  date, 
which  plaiotiff  accepted  without  objectloa.  Flaia- 
tlff  testified  that  bis  employment  began  on  Janu- 
ary 8d,  and  that  by  reason  of  defendants'  breach 
of  contract  he  was  out  of  employment  antU  Jnly 
90th.   Held,  that  It  is  not  a  matter  of  law  that 

filaiotUTB  acceptance  of  such  check  will  bar  his 
artber  recovery,  bat  the  whola  ease  should  be 
snbmitted  to  tbe  jaiy. 

a.  A  oop^  of  a  letter,  sent  by  plaintiff  to  de- 
fendants, is  inadmissible  for  want  of  reasonable 
notice,  where  ptalntiJI,  on  the  morning  of  the  day  of 
the  ofror,  gave  notice  to  defendants*  counsel  to  pro- 
duce tike  originals,  the  defendants  being  outside 
the  state,  and  appMrlng  only  tqr  ooonael,  who  had 
not  such  originals  in  hand. 

Error  to  circuit  court,  Wayne  county. 
£.  7.  Wood,  for  appellant.   SUiott  &. 
8tewruon,  tor  appellees. 

Long.  J.  Flalntifb  brought  suit  In  tiie 
eireuit  coart  for  Wayne  oranty.  The  dec- 


laration was  on  the  common  oonnts  In  at 
sumpgit;  and  also  a  special  count  setting  np 
a  written  contract  in  tbe  following  temia: 
"Utica,  N.  Y.,  25th  Jan.,  188&  We  do  here- 
by agree  to  pay  E.  Mortlock  a  salary  of  one 
thousand (l,000.00)dollaraforyear  1888;  also 
foor  (4)  per  cent,  on  aU  goods  sold  and  de> 
livered  in  excess  of  twenty-five  thousand 
(25.000)  doUars.  AU  goods  returned  to  be 
deducted.  Also  to  pay  said  Mortlock's  trav- 
eling expenses  white  on  the  road  selll  ng  goods 
from  samples.  Wiluaus  A  Wight.  Ac- 
cepted. E.  MOBTiiOGE."  Breach  of  this 
contract  is  alleged  in  that  the  defendants 
wrongfully  discharged  the  plaintiff  from 
their  employ,  and  terminated  the  contract. 
Plaintiff  filed  a  bill  of  parUcnlara  of  his  daims 
as  f<^ow8: 

To  balanoe  due  plalntUI  pro  rata  on  oos- 
traot  and  traveling  expenses.  $KN>  W 

To  damages  due  plaintiff  on  aooount  of  f  aU- 
nre  on  part  of  defendants  to  oarzj  oat 
eontraot  on  their  part   60000 

SSOO  00 

On  the  trial  before  a  jury  the  court  direct- 
ed verdict  In  favor  of  defendants.  Plaintiff 
brings  error.  The  claim  of  the  plaintiff  np- 
on  the  trial  was  that  he  entered  into  this  con- 
tract with  defendants,  and  went  upon  the 
road  selling  goods  for  them.  The  defendants 
resided  at  Utica,  K  Y.,  and  plaintiff  at  De- 
troit. That  berore  the  contract  was  put  in 
writing  he  had  done  some  work,  and  that  the 
contract  was  to  cover  the  year  1888.  He  con- 
tinued In  the  employ  of  the  defendants  until 
June  12,  1888,  when  they  wrote  him  to  re- 
turn his  samples,  and  discharged  him  from 
their  employ;  and  this  without  any  fault  up- 
on his  part.  It  appears  that  some  corres- 
pondence was  had  between  the  parties  during 
the  time  of  this  service,  from  which  it  ap- 
pears ttiat  either  the  services  performed  by 
the  plaintiff  or  the  amount  of  business  he 
was  able  to  do  was  unsatisfactory  to  the  de- 
fendants, and  they  made  several  complaints 
to  him  by  letter  advising  him  they  were  dis- 
satisfied with  his  work,  and  his  disregard  of 
their  i  nstructlons.  On  May  2a  1888,  the  plain- 
tiff wrote  defendants  as  follows.  "Messrs. 
Williams  &  Wight— Gentlemen :  Your  fa- 
vor of  tlia  9threceived,  with  check  for  $25.  I 
will  follow  the  route  as  made  up,  and  will 
do  my  very  best  to  sell  goods,  and  if  I  don't 
you  can  get  some  one  else.  Get  a  crockery 
man,  or  any  one  else,"  etc.  This  letter  was 
written  from  Grand  Baplds  to  d^endants  at 
Utica,  N.  Y.,  and  on  the  same  day  the  defend- 
ants wrote  from  Utica  directing  him  to  re- 
turn his  trunks  and  samples,  aiK)  expense  ao- 
count  to  date,  and  all  mileage  books  which 
had  unexpired  mileage  in  them.  In  answer 
to  this,  on  May  28,  1888,  plaintiff  wrote  de- 
fendants from  Detroit,  in  which,  after  re- 
ferring to  the  directions  to  return  samples, 
he  said:  "If  you  wish  to  close  our  contract, 
(and  I  judge  you  do  from  the  tone  of  the 
letter,)  which  contract  is  for  the  year  1888* 
1  will  do  so,  if  you  will  pay  me  up  to  July  1, 
as  per  statement,  as  follows: 
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Trar^lng  expenMi  to  dita.  t48S  39 

Ssluyto  jQl^Ut.   600  00 

•8»99 

CMhnceiTed   748  60 

Balanoe  SlO]  79" 

la  reply  to  tbls  letter  defendaatB  wrote 
him  on  Jnne  12th:  '*We  have  Just  figured 
np  the  result  of  your  salra  ao  for,  and  fiod 
that  80  far  there  la  a  loos  to  us  of  over  $200 
on  the  bualDesB  yon  hare  done.  Under  these 
olrcamstanoes  we  bava  decided  to  accept 
your  release  of  our  contract  as  contained  in 
your  letter  of  May  20th,  dated  from  Sweet's 
Hotel*  Grand  Bapida,  in  which  you  tell  ub» 
*  Yon  can  get  aome  one  else.  Get  a  crockery 
man,  or  any  one  else;'  and  inclosed  band  you 
check  for  52  82-100,  in  full  settlement  of 
account  from  date  of  contract,  January  25, 
to  June  12,  and  Cor  which  please  send  receipt. 

To  cash  as  per  Btatament  |7B1  BO 

Or.  == 

By  ezpenseB  as  per  statement.   $485  49 

By  salary  to  June  IS,  4 1110.18  da.,„   888  89 

1818  69 
781  BO 

•  67  88 

1  Dunn's  {•portoflUob.,  not  returned...     6  00 

BaL  »  52  83" 

The  plaintiff  teatlfled  that  he  received  this 
letter  and  check,  understanding  that  it  dis- 
charged liim  from  the  employ  of  the  defend- 
ants, and  with  the  statement  from  them  ttiat 
it  was  in  full  for  all  they  claimed  they  owed 
him.  Plaintiff  indorsed  the  check,  and  re- 
ceived the  money  upon  it,  and  upon  the  next 
day  commenced  this  suit.  The  contention  of 
the  defendants'  counsel  in  the  court  below 
waa  and  is  here  that  the  plaintiff,  having  re- 
ceived titia  check  with  the  full  knowledge 
and  underatanding  that  it  was  aent  to  him  as 
the  tinal  balance  due  him  upon  the  termina- 
tion of  the  contract  referred  to,  accepted  the 
check,  and  obtained  the  money  upon  it  with- 
out making  any  protest  or  objection  as  to  the 
basis  of  settlement;  and,  recognizing  that  it 
was  tendered  upon  the  underatanding  and 
basis  that  they  were  accepting  bis  releaae  of 
their  liability  under  the  contract,  he  was 
hound  by  such  acceptance,  and  the  check  was 
a  full  discharge  of  their  liability  to  bim.  It 
is  evident  from  the  reading  of  tbe  record  that 
this  WHS -the  view  taken  by  the  court  below, 
and  upon  wtilch  the  court  directed  the  ver- 
dict for  the  defendant.  The  plaintiff's  con- 
tention in  tbe  court  below  was  that  he  had 
provTd  his  contract,  and  in  addition  to  that, 
tlie  contract  being  for  thes^^ason  of  1888.  and 
the  plaintiff  huving  commenced  his  work  on 
January  3, 1888,  the  contract  must  be  con- 
atrued  as  covering  the  time  prior  to  the  actual 
diitf  of  the  contract;  tiiat  he  was  in  the  con- 
tinuous employ  of  defendants  from  January 
3d  to  June  i2th,  and  out  of  employment  from 
June  12th  to  July  22d,  when  be  commenced 
work  for  other  parties.  That  the  check  sent 
v.43N.w.no.lft— 38 


him  did  not  cover  his  time  from  Januaiy  8d 
to  January  25th,  the  date  of  the  contract,  nor 
from  June  13th,  the  date  of  his  discharge,  to 
July  20th.  when  he  found  other  emplc^nnent 
Is  not  disputed  Upon  this  record.  And  it  no- 
where appears  in  this  record  that  defendanta 
had  any  good  leasoa  to  discharge  the  plains 
tiff,  except  the  statements  In  defendants*  let- 
ters. After  the  lettor  of  defendants  ot  June 
12th,  inclosing  the  check,  had  been  offered 
and  received  In  evidence,  it  appears  that 
plalntlfC'a  counsel  offered  a  copy  of  the  letter 
sent  by  plaintiff  to  the  defendants,  in  answer 
tliereto.  This  the  court  excluded,  on  the 
ground  that  no  foundation  had  been  laid  for 
this  evidence.  It  appears  that  plaintiff's 
counsel  In  the  morning  of  the  same  day  had 
gi  ven  written  notice  to  the  counsel  of  defend- 
ants to  produce  the  original  of  that  and  other 
letters  on  the  trlaL  The  court,  hdwever,  beild 
that  the  notice  waa  not  given  in  time,  and 
in  thia  the  court  was  not  in  error,  under  the 
case  of  Optical  Co.  v.  Treat,  40  N.  W.  Bep. 
912.  Tbe  defendants  were  not  in  court,  and 
only  appeared  there  by  counsel,  who  dis- 
claimed having  the  lettera  in  band,  and  In- 
sisted that  the  lettera,  if  any  such  exteted, 
were  in  the  hands  of  defendants,  then  in 
Utlca,N.Y.  Theplaintiff, however, gave evl. 
dence  upon  the  trial  which  should  have  been 
submitted  to  the  jury.  He  testlQed  that  he 
worked  for  defendants  from  about  January 
3d  to  time  of  making  the  written  contract, 
for  which  time  he  had  not  been  paid;  and 
tha^  though  he  had  us^  some  diligence  to 
find  employment  after  bis  discharge,  lie  was 
not  able  to  do  so  until  about  July  20,  1888; 
and  th^  he  faitd  been  put  to  some  additional 
expense  by  reason  of  auch  discharge.  It  is 
not  claimed  that  the  amount  oontained  in 
the  check  covered  these  amounts,  but  oonn- 
sel  fordefendants  insists  that  the  acceptance 
of  the  check,  under  the  circumstances  stated, 
estqiped  him  from  any  auch  recovery,  aa  it 
amounted  to  an  acceptance  of  the  proposed 
settlement.  We  do  not  think  the  circunn 
stances  warrant  this  conclusion  as  a  matter 
of  law,  but  that  tbe  whole  case  should  have 
gone  to  tbe  jury  under  proper  instructions. 
For  thia  reason  the  judgment  of  tbe  court 
below  must  be  reveraed,  with  costs,  and  new 
trial  ordered. 


MoBSB,  J.,  did  not  ttt.  The  other  Jnstioes 
concurred. 


DBTBorr  Home  and  Dat  School  v.  Oitt 

OF  Detsoit  et  al. 

(SupreiM  Court  of  MkMoan.  Oak  18, 188>.> 
Taxation— EzBHFnoiT. 

1.  The  Detroit  Home  and  Day  School  waa  !&• 
oorporated  under  an  act  "to  eBtablish,  maintain, 
and  conduct  a  seminary  of  learning,"  Its  only 
business  has  been  tbe  maintenance  oi  suob  a  sem- 
inary, witb  the  usual  studies  pursued.  Its  ex- 
penses are  met  by  tuition  charges,  and  its  real  es- 
tate is  all  occupied  by  the  school  buildings.  Held, 
that  its  real  estate  was  exempt  txam  tantloaiia* 
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der  Lawf  Hioh.  1885,  p.  176,  exempting  mieb  real 
estate  of  ''scientlflo  lnBtituuoQs"as  Ib  ocoapied  by 
them  for  the  purposes  for  whlcb  they  were  incor- 
porated. Morse,  J.,  disseating. 

2.  The  fact  that  the  iDStitation  has  at  one  time 
declared  a  dirldend  does  sot  remora  Hie  ei»mp- 
tloD,  ae  the  remedy.  If  sach  was  »  mUase  of  Its 
funds.  Is  by  a  direot  proceeding  to  restrain  and 
punish  tbe  corporate  abuse,  and  not  by  taxation. 

Appeal  from  circuit  conrt,  Wsyne  county. 

Suit  in  chancery  by  the  Detroit  Home  and 
Day  School  against  the  city  of  Detroit  and 
Simon  G.  Karrer,  receiver  of  taxes,  to  have 
certain  real  estate  declared  exempt  from  tax- 
ation, etc.  Judgment  for  defendants,  and 
plaintiff  appeals. 

Affr«d  Rimell,  for  appellanL  /oAn  W. 
McQrath,  for  appellees. 

Oamfbexx,  J.  Tbe  only  question  in  this 
case  is  whether  tbe  corporation  complainant 
Is  taxable  for  its  realty  in  the  city  of  Detroit, 
In  reference  to  tbe  tax<law,  which  provides 
for  exemption  from  taxation  of  tbe  personal 
property  of  "library,  benevolent,  charitable, 
and  scientific  Institutions  incorporated  un- 
der tbe  laws  of  this  state,  and  such  real  es- 
tate as  shall  be  occupied  by  them  torthe  pur- 
poses for  which  they  were  incorporated." 
Laws  1885,  p.  176,  p  S,  Bubd.  2.  This  cor- 
poration was  organized  nnder  an  act  to  pro- 
vide for  the  incorporation  of  institutions  of 
learning,  approved  February  9,  1855,  (How. 
SL  c.  138.)  and  subsequei  tly  amended  in 
some  particulars.  The  only  corporate  pur- 
pose named  In  its  jiharter  is  "to  establish, 
maintain,  and  conduct  a  seminary  of  learn- 
ing" in  Detroit.  Its  only  actual  business 
has  been  the  maintenance  of  such  a  seminary, 
with  tbe  usual  studies  pursued  in  such  in- 
stitutions, and  its  real  estate  is  all  occupied 
by  tbe  school  buildings.  Its  expenses  are  met 
by  tuition  charges,  and  those  have  been  ex- 
clusively used  for  its  maintenance,  except 
that  one  year,  in  1886,  a  dividend  of  8  per 
cent,  was  paid  to  tbe  stockholders.  Unless 
the  term  "scientlBc  Institutions"  includes 
educational  corporations,  there  is  no  statute 
exempting  from  taxation  any  schools,  unless 
tliose  in  the  hands  of  the  public  authorities, 
and  those  are  only  exempt  by  implication ; 
and,  if  it  does  not  include  the  seminaries  of 
learning,  there  is  practically  nothing  ex- 
empted, for  there  are  no  other  scientific  in- 
stitutions, properly  so  called.  But  it  is  a 
matter  of  common  knowledge  that  alt  gen- 
eral educational  establishments  have  univers- 
ally been  known  as  "scientific  institutions," 
ftnd  fall  naturally  and  directly  within  it.  A 
"scientific  institution,"  under  the  language 
of  all  civilized  countries,  means  an  institu- 
tion for  the  advancement  or  promotion  of 
knowledge,  which  is  the  English  rendering 
of  "science."  Weneed  not,  incur  history,  go 
beyond  the  ordinance  of  1787,  which  declares 
that  "religion,  morality,  and  knowledge  be- 
ing necessary  to  good  government  and  the 
happiness  of  mankind,  schools  and  the  means 
of  education  shall  forever  be  encouraged." 
£xeinption  from  taxation  la  the  only  form  <tf 


encouragement  that  onr  laws  provide.  That 
they  have  always  provided,  and  they  have 
not  required  tuition  to  be  free,  even  in  onr 
public  institutlonB,  most,  if  not  all,  of  which, 
except  in  favored  circumstances,  derive  con> 
siderable  revenue  from  pupils.  The  advan- 
tage of  multiplying  the  facilities  of  learning 
has  been  rightly  r^arded  as  worth  to  any 
decent  community  very  much  more  than  can 
be  counted  in  money.  The  only  oondition 
imposed  on  the  exemption  is  that  the  land 
exempted  shall  be  "occupied  for  the  purposes 
for  which  they  were  incorporated."  That 
condition  is  fulfilled  in  this  case,  and,  under 
repeated  decisions  of  this  court,  the  line  is 
very  easily  drawn.  Society  v.  Detooit,  8 
Mich.  172;  Sisters  of  Charity  v.  Detroit,  9 
Mich.  94.  It  is  worthy  of  remark  that,  after 
the  court  equally  divided  in  tbe  last  case  up- 
on the  question  whether  property  held  by  one 
corporation  under  lease  from  another  could 
be  regarded  as  belonging  to  the  lessee,  the 
statute  was  amended  to  its  present  form  by 
making  an  exemption  of  the  whole  estate 
actually  occupied  for  the  purposes  declared 
in  tbe  law,  although  the  owners  of  the  fee 
might  collect  rent.  The  laws  for  the  incorpo- 
ration of  libraries,  all,  so  far  as  the  statute 
books  show,  contemplate  associations  for  the 
benefit  of  the  stockholders  alone;  and  while 
dividends  are  not  usually,  if  at  all,  allowed 
directly  on  the  stock,  the  funds  all  go  to  tbe 
augmentation  of  the  private  property  of  the 
shareholders.  Yet  there  is  no  exception  to 
library  exemptions.  In  all  these  cases,  the 
legislature,  by  confining  tbe  exemption  to 
corporations,  have,  by  the  incorporating  acts, 
thrown  such  safeguards  as  they  deemed  nec- 
essary around  the  management  of  the  basi- 
ness,  so  as  to  prevent  its  being  abused  into  a 
mere  scheme  for  money  getting.  If  any  cor- 
poration misuses  its  funds,  the  remedy  is  not 
by  the  action  of  assessing  officers,  who  have 
no  authority  to  punish  it  by  taking  away 
its  exemption,  but  by  direct  proceedings  to 
restrain  and  punish  any  corporate  abuses.  If 
it  is  true  that  the  dividend  made  was  not  law- 
fully made,  the  recipients  can  be  made  to  r^ 
fund  it,  and  any  one  legally  at  fault  can  be 
made  responsible  according  to  law.  But  the 
assessment  of  taxes  on  exempt  property  is  not 
a  legal  remedy.  Where  language  is  so  plain 
as  to  convey  a  clear  and  intelligible  meaning, 
we  have  no  right  to  go  beyond  it,  and  Impose 
another  meaning.  The  language  of  the  legis- 
lature in  exempting  from  taxation  is  as  much 
entitled  to  obedience  as  that  imposing  taxa- 
tion. This  law  has  been  In  force  for  a  very 
long  time,  and  has  never  been  amended,  ex- 
cept to  enlarge  the  scope  of  the  exemption. 
Its  purpose,  as  expressed,  does  not  appear 
ambiguous,  and  in  the  continued  application 
of  it  has  not  impressed  any  legislature  as  too 
liberal.  When  it  is  so  regarded,  it  will  have 
to  be  changed  in  form  to  narrow  it.  The 
taxation  was  in  violation  of  the  exemption  in 
the  statute,  and  the  court  below  erred  In  sus- 
taining it,  and  tbe  decree  should  be  reversed, 
and  relief  granted,  with  costs  of  both  courts. 
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Sbebwood,  C.  J.,  and  Champlin  and 
LoN0,  JJ.,  concurred  with  Cahfbbix,  J. 

MoBSB,  J.*  {dfssmting.)  The  complain- 
ant flies  its  biu  in  the  circuit  court  for  the 
county  of  Wayne,  in  chancery*  praying  that 
certain  real  estate  held  by  it  In  Uie  city  of 
Detroit  may  be  dedared  exempt  from  taxa- 
tion, and  that  the  defendants  may  be  enjoined 
by  preliminary,  and  also  perpetual,  injunction 
from  advertising  or  selling  said'  real  estate 
for  taxes  levied  upon  the  same  In  1888.  or 
from  attempting  in  any  way  to  collect  the 
same.  The  blU  alkgee  that  the  complainant 
is  a  soientlflo  aasoc^ion  incorporated  under 
an  act  of  the  legislatnte  ct  this  state,  entitled 
"An  act  to  provide  for  the  incorporation  of 
institutions  of  learning, **  approved  February 
9, 1885,  and  being  secUon  4375  of  HowelPs 
St^ntes.  The  course  of  studies  and  diBci< 
pllne  in  the  oomplainant'a  insUtutlon  Is  such 
as  is  usual  in  academies,  and  comprises  the 
seven  sciences,  grammar,  logic,  rhetoric, 
arithmetic,  geometry,  miu^c,  and  astronomy. 
The  complainant  is  subject  to  the  visiti^n 
and  examination  of  the  super!  otendent  of 
public  instruotio|^  and  of  a  board  of  visitors 
4q)pointed  by  him.  The  complainant  is  tte. 
owner  in  fee  of  certain  real  estate  in  the  oltj 
of  Detroit,  with  scliool  buildings  thereon,  and 
oecapies  the  same  for  the  purposes  fbr  which 
It  was  incorporated.  It  Is  further  averred 
that,  "by  act  "So.  801  of  the  Session  Laws  of 
this  state  of  1887,  said  real  estate  is  exempt 
from  taxation.  SiUd  law  is  a  re-enactment 
of  the  Laws  of  1871.  1867,  1846,  1835,  and 
1827  In  that  regard."  The  bill  alleges  that 
the  practical  ooiutruetlon  of  said  laws  in  this 
State,  during  its  entire  existence,  has  been 
that  it  includes  insUtutions  like  this  of  com- 
plainant; and  this  institution  has  been  ex- 
empted by  the  board  ot  assessors,  and  by  the 
common  council  of  Detroit,  from  payment  of 
tiixes  upon  said  real  estate  for  every  year 
since  the  complainant  owned  and  occupied 
the  same  ap  to  the  year  1888.  The  complain- 
ant shows,  upon  information  and  betiefi  tliat 
other  like  institutions  in  the  state  have  always 
uniformly  been  held  exempt  from  taxation, 
as  respects  their  real  and  personal  property, 
to- wit:  The  Seventh  Day  Baptist  School  at 
Battle  Creek,  the  Michigan  Female  College 
at  Kalamazoo,  the  German  American  Semi- 
nary at  Detroit,  the  Detroit  Female  Semina- 
ry, Olivet  College,  Albion  College,  and  Kala- 
mazoo College.  It  avers  that  Its  real  estate 
has  been  assessed  for  the  year  1888  as  tlie 
property  and  In  the  name  of  D.  Whitney, 
Jr.,  who  has  no  interest  whatever  in  said 
real  estate.  The  complainant  duly  protested 
against  such  assessment,  and  appealed  to  the 
common  council  of  the  city  of  Detroit,  stating 
that  It  was  exempt  by  its  ownership  and  oc- 
cupancy for  said  parpose  for  which  complain- 
ant was  incorporated.  The  common  council 
confirmed  said  assessment,  and  rejected  said 
appeal.  Thereupon  said  real  estate  has  been 
ratably  taxed,  upon  the  tax  rules,  for  the  va- 
rious taxes,  in  the  sum  total  of  #406.07 ;  and 


the  defenduit  l^rrer,  receiver  of  taxes,  has 
duly  published  the  same  for  payment.  The 
Ist  day  of  August,  1888.  has  passed,  and  said 
receiver  is  now  charged  with  the  collection 
of  tliat  amount,  and  t£e  same  is  a  lien  and  a 
cloud  upon  the  said  real  estate  of  the  com- 
plainant; and  further  alli^es  that  the  de- 
fendants threaten  to  sell  said  real  estate  for 
the  payment  of  said  taxes.  The  defendants 
answered.  They  deny— Ftnt.  That  the  com- 
plainant is  a  scientific  Institntion  inthesense 
in  which  the  word  Is  used  in  the  statute  re- 
hittng  to  exemptions,  or  in  any  other  sense 
whatever.  Seeond.  Thtdthe  coarse  of  study 
and  discipline  is  such  as  is  usual  in  academies. 
Deny  that  any  Instruction  Is  given  in  English 
grammar  or  logic.  Third.  That  said  prop- 
erty Is  exempt  from  taxation  underact  801 
of  the  Session  Laws  of  1887.  They  neither 
admit  nor  deny  that  the  insUtutlon  has  here- 
tofore been  exempted  from  taxation.  Tb^ 
admit  that  complainant  has  filed  articles  of 
association  in  the  form  prescribed  by  tee  act 
referred  to  in  complainant's  bill;  that  the 
complainant  is  the  owner  In  fee  ot  the  real 
estate  taxed,  but  deny  that  it  Is  occupied  for 
the  purposes  for  which  complainant  was  in- 
corporated. They  admit  its  assessment,  the 
rojeotlon  of  the  appeal,  and  cODflnnation  ot 
the  assessment  by  the  common  council,  and 
that  the  real  estate  is  taxed  as  averred  in  the 
bill,  and  for  the  amount  ther^  stated,  and 
that  th^y  propose  to  eollect  it,  if  possible. 
They  further  aver  that  the  complainant's  in- 
stitution Is  not  in  any  sense  a  free  school  or 
academy;  that  it  was  not  established  as  a  free 
school  or  academy,  or  as  a  benevolent  school 
or  academy,  nor  is  it  at  present  conducted  or 
carried  on  as  a  benevolent  school  or  academy; 
that  said  school  or  academy  was  not  estab- 
lished, nor  is  it'  sustained,  in  whole  or  in 
part,  by  contributions  or  donations  or  endow- 
ments; that  It  is  a  purely  commercial  ente> 
prise,  conceived,  established,  and  operated  for 
pecuniary  resulta  and  gain  solely;  that  partie> 
ular  attention  is  given  in  said  school  to 
French,  German,  music,  drawing,  painting, 
and  dancing;  th^  the  fees  are  large  for  boanl 
and  tuition ;  that  they  cover,  and  are  intend- 
ed to  cover,  the  entire  expense  of  the  mainte- 
nance of  the  school,  and  are  fixed  so  as,  in  addi- 
tion, to  afTord  a  profit  to  the  stock  holders;  "that 
the  persons  establishing  said  school  are  its 
stockholders;  that  the  articles  of  association 
Hied  by  complainant  show  but  $5,000  worth  of 
stock  subscribed,  and  but  one>half  of  that  sum 
paid  in,  while  the  cost  of  said  building,  and 
the  real  estate  upon  which  it  stands,  exceed- 
ed 834,000;  that  the  trustees  of  complainant 
bear  the  same  relation  to  complainant  cor- 
poration that  a  board  of  directors  of  an  or- 
dinary corporation  bear  to  such  corpora- 
tion; that  the  act  under  which  complainant 
purports  to  be  Incorporated  provides  tiiiitthe 
persons  who  have  sulMcribed  the  articles  of 
association,  *  with  such  other  persons  as  may 
from  time  to  time  become  donors  to  such  in- 
stitution,* shall  be  a  body  corporate,  etc.. 
but  the  articles  of  association  filed  by  corn- 
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plalnant  provide  that  truBtees  to  succeed  those 
nampd  in  the  articles"  shall  be  chosen  by  the 
Bubscribera  heretofore  nnmed.  or  by  such  per- 
sona as  mny  become  owners  of  the  stock  thus 
sutncribed,  and  by  such  other  persons  as  may 
become  corporators.  In  accordance  with  the 
by-laws  hereafter  to  be  adopted,  ^ther  by 
siibBcrfption  to  the  stock  of  said  Institution, 
or  by  douHttons  to  the  same,  or  otherwise. 
They  aver  that  the  institutions  in  this  state 
mentioned  In  the  Mil  of  complaint  as  being 
exempted  from  taxation,  such  as  Albion  Col- 
lege and  Kalaratizoo  CoU^,  are  each  and  ev- 
ery of  them  institutions  established  and  main- 
tained by  religious  denominations,  subscrip- 
tions) endowments,  bequests,  and  contribu- 
tions ;  that  they  have  no  stockholders  or  trus- 
tees who  are  personally  interested,  directly  or 
indirectly,  in  the  proBts  or  revenues  of  the 
institution  with  which  he  or  she  is  connected; 
that  the  fees  cbHrged  by  said  institutions, 
and  by  each  and  every  of  ttiem.  are  but  nom- 
inal, and  do  not,  and  are  not  intended,  to 
pay  the  expenses  of  instruction,  even;  that 
said  institutions  are,  each  and  every  of  them, 
free  institutions,  and  are  practically  benevo- 
lent institutions;  that  said  institutions  are  the 
property  of  the  denominations  establishing 
them,  and  such  denominations  have  the  right 
to  prevent  their  sale  or  diversion,  but  the 
stockholders  of  complainant  are  the  only  per- 
sons interested  therein.  The  patrons  have 
no  interest,  except  that  which  grovrs  out  of 
contract  relations,  and  the  stockholders  may 
sell,  ti'ansfer,  or  divert  any  of  the  property 
owned  by  complainant;  in  other  words,  tlie 
stockholders  are  not  managers  merely,  but 
are  sole  owners.  These  defendants  submit 
that  it  is  nob  the  intention  of  the  statute  to 
exempt  from  taxation  Fnstltutions  which,  al- 
though educational,  are  purely  commercial 
in  their  purpose;  that  the  complainant  has 
no  greater  right  to  claim  an  exemption  than 
a  business  college,  or  school  of  telegraphy,  or 
school  of  stenography,  which  is  established 
as  a  purely  commercial  enterprise;  that  com- 
plainant is  not  such  an  institution  as  is  con- 
templated by  provisions  of  the  act  imder 
which  it  is  claimed  that  complainant  is  in- 
corporated, and  the  complainant  does  not 
come  within  the  intent  or  purview  of  said 
act,  and  said  complainant  is  not  entitled  to 
exercise  corporate  rights  thereunder,  or  by 
vii-tue  of  the  filing  of  the  articles  of  associa- 
tion aforesaid. 

It  WHS  stipulated  In  the  court  below  that 
the  cause  might  be  heard  on  bill,  answer,  and 
replication,  and  the  following  statement  of 
facts:  (1)  The  articles  of  incorporation  an- 
nexed (to  the  bill  of  exceptions)  are  copies  of 
the  original,  duty  Qled  In  the  office  of  the  sec- 
retary of  state,  (2)  The  complainant  pos- 
sesses certain  property,  which  is  taxed  as  set 
forth  in  the  bill,  and  huUt  brick  buildings  on 
said  land,  at  a  cost  of  over  $30,000,  and  uses 
said  property  Cor  a  seminary  of  learning.  (8) 
The  said  school  is  operated  for  two  terras  in 
each  year,  to-wit,  the  September  term,  cover- 
ing   weeks;  and  the  February  term, 


covering  weeks.  That  the  fees  for 

tuition  areasftdlows:  Tuition  in  theklnder- 
garten  department,  $25  per  term;  tuition  in 
the  primary  department,  825  per  term;  tui* 
tion  in  the  pr^ratozy  department,  S40  per 
term;  tuition  in  the  eoUegiate  department* 
S50  per  term;  muslo.  950  per  term.  In  the 
home  department  the  fees  for  board  and  tui- 
tion are  $260  per  term.  That  the  course  of 
study  In  said  school  Is  as  follows:  In  the- 
prlmary  and  preparatory  course,  arithmetic* 
geography,  language  lessons,  reading,  spell- 
ing, penmanship,  English  composition,  his- 
tory of  the  United  Slates ;  In  the  other  ootini- 
es,  algebra,  geometry,  trigonometry,  physi- 
ology, botany,  physics,  astronomy,  chemistry, 
French,  German,  Latin,  Greek,  rhetoric, 
English  literature,  French,  Itoman,  and 
Grecian  history,  music,  dancing,  drawing, 
ininting,  and  a[>ecial  topics  in  American  his- 
tory. (4)  The  amount  ofstock  issued  by  said 
corporHtion  is  $34,500,  which  is  held  by  sev- 
enteen stockholders,  one  of  whom  owns  $200 
worth,  two  of  whom  hold  $500  worth  each^ 
one  who  holds  $1,000  worth,  one  who  holds 
$1,300  worth,  four  who  own  $1,500  worth 
each,  three  who  hold  $2,50Q  worth  each,  two 
who  own  $3,000  worth  each,  one  who  holds 
$4,000  worth,  and  one  who  owns  $7,500 
worth;  that  no  other  persons  have  taken 
stock  or  donated  any  moneys  to  said  institu- 
tion, or  have  any  pecuniary  interest  In  thfr 
same.  (5)  That  for  the  academic  year  1886 
and  1887  the  receipts  of  complainant  from 
fees  aggregated  the  sum  of  $15,622.07.  and 
the  expenses  of  said  year  aggregated  the  sum- 
of  $14,223.09.  (6)  That  said  school  is  not  a 
free  orbenevolentschool,  but  is  sustained  by 
tuition  and  board  fees,  and  any  excess  over 
cost  of  maintenance  is  divided  among  the- 
atockholders.  (7)  That  said  corporation  has 
a  code  of  by-laws,  which  provide  —  Firstt 
when  the  annual  meeting  shall  be  held;  «eo- 
ond,  for  the  election  of  a  president,  vice-pres- 
ident, treasurer,  and  secretary;  third,  that 
the  above  ofHcers  shall  constitute  the  execu- 
tive committee,  who  shall  have  the  oversight 
of  all  the  afiFairsof  the  corporation,  call  meet>- 
ings,  etc.  That  said  corporation  has  no  oth- 
er by-laws.  Upon  such  hearing,  the  hill  of 
complaint  was  dismissed,  with  costs.  The 
complainant  appeals  to  this  court. 

Subdivision  2,  g  S,  Act  301,  Pub.  Acts 
1887,  provides  that  **the  personal  property  of 
all  posts  of  the  Grand  Army  of  the  Republic, 
library,  benevolent,  charitable,  and  scientillo 
institutions  incorporated  under  the  laws  of 
this  stale,  and  such  real  estate  as  shall  be  oc- 
cupied by  them  for  the  purposes  for  which 
they  were  incorporated,"  shall  be  exempt 
from  taxation.  Pub.  Acta  1887,  p.  415.  By 
an  examination  of  this  act,  which  is  an 
amendment  to  section  3,  act  Ko.  153,  Sess. 
Laws  1885,  being  the  general  tax-law,  It  wilt 
be  found  that  private  educational  institutions 
or  schools,  whether  owned  and  managed  b^ 
corporations  or  individuals,  are  not  exempted 
from  taxation  by  the  laws  of  this  state  as 
such,  and  cannot  claim  exemption  unless  they 
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cm  properly  be  classed  as  "library,  benev- 
olent, charitable,  or  acientiflc  iDstitulions." 
See  Fab.  Acts  1887.  pp.  414,  415.  See  Pab. 
Acts  1885.  act  No.  158,  pp.  175-210.  The 
compkiinant  cannot  claim  that  It  Is  either  a 
library,  benevolent,  or  cliHiitablelDBtitutiun. 
There  is  no  benevolence  or  charity  about  It. 
or  in  its  method  of  doing  business.  It  is 
simply  Hn  enterprise  entered  into  for  gain,  as 
a  private  person  would  open  a  school  for 
profit  or  a  livelihood.  That  the  persons  en- 
gaged therein — the  stockholders — mny  lose 
money  in  some  yeare  on  their  venture  does 
not  alter  at  all  the  $tatu»  and  character  of 
the  enterprise.  They  simply  take  the  chances 
of  profit  and  loss  as  otiier  business  men  and 
corporations  do.  If  the  complaiiient  bus  any 
Tight  to  have  its  real  estate,  under  the  law, 
oxempted  from  ^ts  share  in  the  burdens  of 
taxation.  It  must  be  as  a  scientilic  institution, 
and  on  no  other  ground.  Outsideof  the  fact 
that  it  purports  to  be  incorporated,  and  haa 
filed  its  articles  of  association  under  chapter 
138  of  Howell's  Statutes,  which  relates  to 
the  Incorporation  of  educational  institutions 
and  associations,  such  as  colleges,  seminaries, 
academies,  and  other  institutions  of  learning, 
it  lias  no  more  claim  to  be  classed  as  a  scien- 
tific Institution  than  tias  any  private  school 
established  and  taught  for  profit;  and  unless 
this  incorporation,  or  pretended  incorpora- 
tion, makes  it  a  scientific  association  in  the 
senile  of  the  exemption  statute,  it  has  no 
mure  claim  or  right  to  exemption  from  taxa- 
tion than  such  private  school.  The  com- 
plainant comes  into  a  court  of  equity,  and  asks 
relief  upon  the  ground  that  it  is  so  situated 
under  the  law  that  its  property  is  exempt. 
The  burden  is  upon  it  to  show  that  it  is  a 
scientific  institution  in  the  eye  of  the  sttitute 
exempting  the  real  estate  of  such  institu- 
tions, and  it  must  also  show  that  such  real 
estate  is  occupied  for  the  purposes  of  a  sci- 
entific institution.  Tliere  is  another  chapter 
{How.  St.  c.  144)  which  provides  for  the  in- 
corporation of  associations  for  literary  and 
acieiitific  purposes:  and  the  query  at  once 
arises,  what  is  meant  by  the  term  "scientific 
institutions"  as  used  In  the  exemption  stat- 
utes? Does  it  have  reference  solely  to  Insti- 
tutions incorporated  under  chapter  144,  Id. 
pp.  1136-1138.  or  does  it  embrace  the  col- 
leges, seminaries,  and  other  institutions  of 
l&irning  organized  and  existing  under  chap- 
ter 13a,  Id.  pp.  1126-1129? 

It  is  contended  by  the  counsel  for  the  cum- 
plaliiant  that  this  exemption  of  scientific  in- 
fltitutions  has  existed  in  this  state  since  1827, 
while  the  associations  (literary  and  scientific) 
authorized  by  chapter  144  were  not  provided 
for  by  any  statute  until  in  1865;  that  there- 
fore the  exemption  could  not  have  been  in- 
tended to  apply  to  them ,  but  to  incorporated 
institutions  of  learning,  which  are  in  fact 
Scientific  institutions  where  the  sciences  are 
tauglit.  And  it  Is  also  urged,  in  support  of 
complainant's  claim  to  exemption,  that  a 
fliiiiilar  exemption  clause  in  Massachusetts 
has  uniformly  been  construed  by  the  courts 


of  that  state  to  indade  incorponited  schools. 
If  it  be  granted  that  colleges  and  schools  prop* 
erly  incorporated  under  chapter  188,  and  ex- 
isting and  operating  under  said  chapter,  are 
exempt  from  taxation  as  scientific  institu- 
tions, still,  in  my  opmion,  the  complainant, 
on  Its  showing,  is  not  entitied  to  such  ex- 
emption. Under  a  like  exemption  clause  in 
HassacliusettB,  and  the  one  referred  to  by 
the  counsel  for  complainant,  it  was  held  by 
the  supreme  judicial  court  of  that  state  thfU; 
if  the  real  estate  sought  to  be  exempted,  in 
the-sbafwoC  a  farm,  was  carried  on  for  profit, 
it  would  not  come  within  the  statute,  and 
must  bear  its  proper  share  of  the  burden  of 
taxation,  even  if  the  profits  of  the  farm  went 
into  the  funds  of  the  institution,  which  was 
conceded  to  be  one  having  a  benevolent  as 
well  as  an  educational  object;  It  being  d^ 
signed  and  carried  on  for  the  benefit  of  poor 
students.  Trustees  v.  Willnrabam,  99  Mass. 
599.  In  no  case  that  I  can  find  has  an  insti- 
tution, confessedly  run  for  gain  and  profit, 
even  for  educational  purposes,  been  held  ex- 
empt ^m  taxation  under  statutes  similar  to 
ours,  nor  is  it  right  that  It  slionid  be.  "Tax- 
ation is  an  act  of  sovereignty,  to  be  per^ 
formed,  so  far  as  it  conveniently  can  be.  with 
justice  and  equity  to  all.  Exemptions,  no 
matter  how  meritorious,  are  of  grace,  and 
must  be stricUy  construed."  Cooley,  Tax*n. 
p.  146,  note  1.  It  will  be  noticed  that  the 
complainant,  while  pretending  to  organize 
and  to  become  Incorporated  under  chapter 
138.  does  not,  in  its  articles  of  association, 
comply  with  the  term^  of  such  ctiapter,  and 
is  not  operating  or  using  its  property  in  con- 
formity therewith.  The  fact  that  it  has 
filed  its  articles  of  association  under  this 
chapter  does  not  preclude  the  city  of  Detroit 
or  the  tax  assessors  from  questioning  the 
good  faith  or  ttie  legality  of  such  incorpora- 
tion. But,  furthermore,  in  the  present  suit 
the  complainant  comes  into  a  court  of  equity, 
and  asserts  that  it  Is  Incorporated  under  such 
chapter  138.  and  that  It  is  using  its  real  es- 
tate for  the  purposes  of  such  iucorporation. 
This  is  deniol  by  the  answer,  and  therefore 
put  in  issue.  Upon  the  a£Brmative  of  this 
Issue  depends  the  right  of  exemption  which 
the  complainant  claims.  It  is  said  that  no 
one  but  the  people  of  the  state,  acting 
through  the  attorney  geneial  by  qw  toar- 
ranto,  can  question  the  legality  of  complain- 
ant's'  incorporation ;  that  the  tax  gatherer 
must  treat  it  as  a  corporation  de/acto,  and 
assess  It  accordingly.  There  are  two  answers 
to  this  claim:  Firtt,  the  assessor  certainly 
has  a  right,  even  if  the  corporation  was  le- 
gally and  properly  incorporated  under  chapter 
133,  to  inquire  whether  or  not  its  real  estate 
is  being  used  for  the  purposes  of  Its  incorpo- 
ration; and,  Me&md,  when  the  complainant 
oomes  into  court  asserting  its  due  and  proper 
Incorporation  as  the  basis  of  its  rights  and 
relief  asked,  it  must  show  such  incorpora- 
tion before  it  can  demand  such  rights  or  re- 
lief, depending  entirely  upon  audi  incorpoiar 
tion. 
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Corporations  cannot  exempt  tbemselTes  or 
their  property  from  taxation,  or  from  any  oth- 
er liability,  by  organizing  In  form  under  a 
statute  of  incorporation  which  so  exempts 
them,  when  it  is  evident,  not  only  from  the 
articles  of  association,  but  from  the  charac- 
ter of  the  business  actually  transacted,  that 
the  primary  object  of  the  organization  and 
existence  is  the  carrying  on  of  a  business 
wholly  foreign  to  the  statute  under  which 
thev  were  incorporated.  See  Mohr  v.  Ele- 
vator Co.,  41  N.  W.  Rep.  1074,  and  State  v. 
Manufacturing  Co.,  Id.  1020.  The  slatute 
(cliapter  IStj,  How.  St.)  under  which  the  com- 
plainant is  ostensibly  incorporHted  evidently 
was  intended  for  the  incorporation  of  those 
institutions  of  learning  established  main- 
ly by  donations,  legacies,  and  bequests,  and 
not  for  the  incorporation  of  business  enter- 
prises for  gain.  And  It  will  be  seen  by  the 
first  section  (section  4373,  Id.)  that  it  Is  not 
designed  that  the  institution  thus  incorpo- 
rated shall  be  a  close  corporation,  whose 
stockholders  shall  be  cpmposed  entirely  of  the 
original  corporators,  and  such  other  persons 
as  they  may  see  fit  to  sell,  give,  or  bequeath 
stock  to;  but  i.t  expressly  provides  that  the 
persons  who  have  subscribed  to  said  articles, 
with  such  other  persons  as  may  from  time  to 
time  become  donors  to  such  institution,  or, 
if  such  articles  of  association  so  declare,  the 
trustees  elected  as  herein  provided,  shall  be  a 
body  corporate,  etc.  But  the  articles  of  as- 
sociation tiled  by  complainant  provide  that 
the  trustees  to  succeed  the  trustees  incorpo- 
rating the  institution  shall  be  chosen  by  the 
original  subscribers  to  the  stock  or  by  such 
pert<on3  as  may  become  owners  of  the  stock 
thus  subscrit)ed,  and  by  suoh  ' other  persons 
as  may  become  corporators  in  accordance 
with  the  by-laws  liereafter  to  be  adopted, 
either  by  subscription  to  the  stock  of  said  in- 
BtitutLon,  or  by  donations  to  tht>  s;ime,  or  oth- 
erwise. And  no  by-laws  have  been  adopted 
specifying  how  persons  can  become  corpora- 
tors, though  the  incorporation  was  in  1882, 
and  the  stipulation  of  facts  shows  that  there 
have  been  no  donations,  bequests,  or  legacies 
to  the  institution,  but  stock  has  been  sold  or 
taken,  and  the  persons  buying  or  taking  the 
same  are  stockholders.  Section  4879,  How. 
St.,  (section  7,  c.  138.)  provides  that  the  trus- 
tees shall,  under  the  provisions  of  that  act, 
"apply  all  funds  and  property"  belonging  to 
the  institution,  "accordingto  their  bestjudg- 
meiit,  to  the  promotion  of  its  objects  and 
interesis."  The  sti|)ulatlon  of  facts  shows 
that  the  complainant  "is  not  a  free  or  benev- 
olent school,  but  is  sustained  by  tuition  and 
board  fees,  and  any  excess  over  costs  of  main- 
tenance is  divided  among  the  stockholders." 
This  of  itself  precludes  donations,  bequests, 
or  legacies  by  charitable  persona;  and  it  Is 
also  stipulated  that  for  the  academic  year 
1886  and  1887  there  was  an  excess,  which 
was  divided  among  the  stockholders;  and  it 
cannot  be  successfully  maint<uned  that  the 
division  of  the  prodts  of  the  Institntion 
among  its  stuLklioIders  is  "applying  the  funds 


and  property**  belonging  to  the  institution 
for  the  promotion  of  its  objects  and  interests. 
A  glance  at  the  board  and  tuition  fees  will 
at  once  show  that  this  school  is  not  for  the 
benefit  of  poor  people;  and  it  is  difficult  to 
perceive  why  a  school  that  must  be  patron- 
ized by  the  rich,  and  that  has  not  an  element 
of  charity  or  benevolence  about  it,  but  Is 
simply  nothing  more  nor  less  than  a  business 
enterprise  for  the  purposes  of  gain  and  proflt, 
should  be  exempted,  with  its  real  and  per- 
sonal property,  from  taxation,  the  burden  its 
stockholders  ought  to  bear  being  thrown  up- 
on the  rest  of  the  community,  rich  and  poor 
alike;  while  the  man  or  woman  who  opens  a 
school  that  is  accessible  to  the  children  of 
nearly  all  of  the  community^  for  the  purposes 
of  an  honest  livelihood,  must  pay  his  or  her 
share  of  taxation  upon  everything  used  in 
keeping  up  and  carryii^  on  such  privala 
school.  Therefore,  unless  the  complainant 
can  clearly  show,  not  only  that  It  Is  organ- 
ized, but  also  that  it  is  operating,  under  cliap- 
ter 138,  there  is  no  good  reason  why  its  proi^ 
erty  should  be  exempted  from  taxation. 

Chapter  138  contemplates  that  the  trustees 
shall  be  a  body  corporate,  or  the  persons  sub- 
scribing the  articles  in  the  first  place.  "  with 
such  other  persons  as  may  from  time  to  time 
become  donors  to  such  institution.**  This 
corporation,  the  complainant,  is  composed  of 
the  stockholders,  who  became  such  in  exact- 
ly the  same  way.  and  upon  the  same  terms 
and  conditions,  as  if  the  corporation  had  been 
organized  for  selling  furs,  or  carrying  on  any 
other  business  for  profit.  A  person  becomes 
a  stockholder  by  buying  stock.  There  is  no 
provision  by  which  a  donor  can  become  a 
stockhclder,  and  nowhere  in  the  articles  of 
association  or  by-laws  is  found  anything 
which  invites  donations,  or  furnishes  a  mo- 
tive for  gifts  or  charity.  Chapter  138  con- 
cludes with  this  section,  (section 4384,  How. 
St.  §  12:)  "Nothing  in  this  act  shall  becon- 
strued  as  granting  banking  powers,  or  as  al- 
lowing the  business  ot  brokerage,  or  anyoth- 
er  powers  not  usually  granted  to  or  exercised 
by  institutions  for  educational  purposes.** 
It  was  not  intended  that  schools  should  be 
organized  and  operated  under  this  chapter  for 
the  purposes  of  taking  money  to  be  divided 
among  the  stockholders  of  the  corporation. 
There  Is  another  chapter  for  incorporations 
of  this  kind.  Exemption  laws  of  this  char- 
acter, though  beneficial  in  their  objects,  are 
in  derogation  of  equal  rights,  and  must  be 
construed  strictly.  Society  v.  Mayor,  etc.,  S 
Mich.  182.  citing  College  v.  State,  19  Ohio, 
110.  "By  the  terms  of  the  law,  all  property 
not  expressly  exempted  therefrom  is  aubjet^ 
to  taxation ;  and  any  exemption  cUimed  must 
come  plainly  within  the  meaning  of  the  stat- 
ute. "  See  opinion  of  Gaupbbli.,  J.,  Sisters  of 
Charity  v.  City  of  Detroit,  9  Mich.  100.  It 
was  also  said  by  the  same  justice  in  that  case 
that  the  occupation  of  the  real  estate  to  be 
exempted  Is  not  constructive,  but  actual,  and 
must  be  by  the  Institution,  and  for  its  coipo- 
rate  purposes,  and  tltose  purpose  most  be 
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those  coming  vifchln  the  act  ander  which  It 
waa  int^rporated.  It  seems  to  ise  that  the 
act  umler  which  this  complainant  clHims  to 
be  incorporated  expressly  precludes  the  idea 
that  the  institutions  organized  under  it  shall 
be  perpetually  controlled  by  their  founders 
and  their  assigns,  or  that  there  shall  be  a  re- 
turn of  revenue  to  the  fonndets.  But  this 
institution,  the  complainant.  Is  builded.  by 
its  articles  of  association  and  Its  by-laws,  up> 
on  the  idea  that  the  original  incorporatora 
and  their  assigns  shall  forever  dominate  it 
and  control,  and  that  the  capital  Invested  in 
it  shall  pay  dividends.  The  decree  of  the 
court  below,  dismissing  complainant's  biU, 
is  right,  and  ought  to  be  aflBrmed. 


O'GONNELI.  0.  SOHWANABACX. 

(Supreme  Court  of  MUsMgan.  Oct.  18, 1888.) 

ACTIOH  BT  SUBVTVINO  Parthbk  —  Boou  OT  Ac- 
OOUKTS. 

1.  Whereas  action  ba»  been  eommeDoed  in  the 
name  of  persoQB  who  bad  previously  been  part- 
nera,  and  one  of  the  partners  was  dead  when  the 
suit  was  commenced.  It  Is  proper  in  Miobigan  to 
allow  the  other,  by  amfindment,  to  declare  as  sur- 
viving partner,  and  in  such  action  plaintiff  mav 
recover  for  all  work  done  in  completion  of  a  job 
undertaken  the  partnership,  and  partly  per- 
formed  before  the  other  partner  died. 

2.  Where  a  copy  Of  plaiotifPt  books  were  used 
at  the  trial,  and  were  referred  to  by  him  In  his  tes- 
timony upon  certain  matters  as  to  which  defend- 
ant also  testified,  it  is  proper  to  charge  the  jury 
that  they  were  to  say,  from  the  evidence,  whether 
plaintiff's  books  were  kept  in  a  proper  condition, 
and  were  satisfactory  to  them. 

Appeal  from  circoit  court,  Wayne  county; 
Hemrt  N.  Brevoort.  Judge. 

Henry  Plass,  {Atkinson  &  Wetat,  of  coun- 
sel,) for  ^pellant.  Qr^n,  Warner,  Hunt 
A  Berry,  for  appellee. 

Sherwood,  C.  J.  This  case  was  com- 
menced in  a  justice's  court  In  the  name  of 
Henry  P.  O'ConneU  and  Patrick  O'Connell, 
who  had  previously  been  partners.  It  ap- 
peared upon  the  first  trial  in  the  circuit,  by 
the  testimony  then  given,  that  Patrick  was 
dead  when  the  suit  was  commenced,  and 
shortly  before  the  last  trial  the  plaintiff  was 
allowed  to  amend  his  declaration  by  declar- 
ing as  surviving  partner.  This  was  objected 
to,  and  is  now  made  a  ground  of  error.  We 
think  the  amendment  was  allowable  under 
the  statute.  There  was  no  error  in  allowing 
the  plaintiff  to  recover  for  all  the  work  done 
necessary  to  complete  the  job  taken  by  the 
partners,  and  which  was  partly  pprformed 
when  the  partner  died.  The  facts  in  the  case 
of  Mead  v.  Raymond,  52  Mich.  14.  17  N.  W. 
Rep.  221,  are  difterent,  and  the  case  Is  not, 
as  supposed  by  counsel,  in  point.  Patrick 
was  the  father  of  the  plaintiff,  and  in  bis 
life-time  he  and  his  son  were  builders'in  De- 
troit, and  in  1885,  about  the  middle  of  Ko- 
vember,  took  a  contiact  of  defendant  to  re- 
build and  enlarge  his  hotel,  by  which  Henry, 
the  son,  was  tu  give  what  time  he  could  in 
supervising  the  work,  and  was  to  receive  80 
cents  an  hour  therefor,  to  be  charged  from 


the  time  he  left  home,  which  was  about  seven 
miles  from  the  wol-k.  The  plaintiff  was  also 
to  hire  men  and  pay  them,  and  charge  it  to 
defendant,  or  allow  the  defendant  to  pay  the 
men  himself.  While  the  work  was  being 
done  for  the  defendant, — viz.,  from  the  18th 
of  November,  1885.  until  sometime  in  April, 
1886,— Patrick  died,  the  date  of  his  death  be- 
ing January  3, 1886.  The  whole  job  of  work 
done  and  money  and  material  furnished,  as 
the  plaintiff  claims,  amounted  to  the  sum  of 
$1,695,  and  all  was  done  and  furnished  un- 
der the  contract  as  above  stated;  and  that  of 
this  amount  but  9525  worth  had  been  done 
and  furnished  at  the  time  that  Patrick  died. 
The  balance  which  plaintiff  claims  is  his  due, 
and  he  ought  to  recover  in  this  suit  against 
the  defendant,  is  9170.67.  Plaintiff  obtained 
a  verdict,  which  defendant  seeks  to  set  aside 
on  six  grounds  besides  those  already  stated 
and  considered. 

The  first  relates  to  the  amount  for  which 
plaintiff  received  two  notes  indorsed  by  de- 
fendant. This  was  not  much  argued  by  de- 
fendant in  his  brief,  bnt  we  see  no  fault  in 
what  was  said  and  done  by  the  court  in  this 
matter.  The  questions  raised  were  properly 
submitted  to  the  jury.  The  second  is  that 
"the  court  told  the  jury  in  the  charge  that 
the  work  has  been  done,  is  beyond  dispute; 
and  that  the  amount  agreed  upon*  by  the 
plaintift  and  defendant  Is  also  beyond  dis- 
pute." We  fail  to  discover  any  error  in  this 
in  connection  with  the  Qther  portion  of  the 
charge  upon  that  subject.  The  court  con- 
fined the  latter  part  of  the  clause  to  the 
agreed  price  per  hour  for  the  plaintiff's  work, 
and  the  first  part  is  clearly  supported  by  the 
record.  The  third  and  fourth  of  these  assign- 
ments are  baaed  upon  the  ground  that  tliere 
was  no  evidence  to  support  them.  We  think, 
however,  they  were  supported  by  the  testi- 
mony, and  which  was  properly  submitted  to 
the  jury.   There  Is  no  fault  in  these  charges. 

The  remaining  two  assignments  relate  to 
the  following  charges:  (1)  "Now,  gentlemen, 
in  the  first  place,  you  are  to  say,  from  the 
evidence,  were  the  books  kept  by  O'Connell 
kept  in  a  proper  condition?  Were  they  satis- 
factory to  you,  and  was  his  evidence  given 
you  in  a  straightforward  and  honest  manner? 
Tou  have  seen  the  witness,  you  have  seen 
his  appearance  on  the  stand,  and  you  have 
heard  all  the  facts.  You,  on  the  other  hand, 
have  seen  Mr.  Schwanabeck;  you  have  heard 
his  evidence,  and  from  that  evidence  as  I  said, 
before,  you  are  to  be  guided.  If  there  were 
no  disputes  here,  gentlemen,  there  would  t}e 
no  lawsuit.  There  is  no  question  about  that, 
and  it  is  left  for  you  to  decide."  (2)  "Now, 
all  I  can  say  to  you  to  guide  you  is  simply 
this:  You  want  to  do  justice  between  tlie 
parties.  You  want  to  take  this  case, — do 
not  be  hasty  about  it, — give  it  such  consider- 
ation as  you  think  it  is  entitled  to.  If,  from 
all  the  evidence, — and  1  will  state  that  I  shall 
not  attempt  to  recall  it,  because  it  is  as  fresh 
in  your  Tnind  as  in  mine, — but  if  from  all 
this  evidence  you  are  satisfied  he  is  entitled 
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to  all  his  claim,  sny  so.  ,If  yoa  think  there 
)B  a  dispute  in  regard  to  the  boaM  bill,  or  a 
misunderstanding  there,  then,  gentlemen, 
you  are  lo  deduct  such  part  of  that  as  yon 
think  necessary.  You  are  to  deduct  956,  or 
such  amount  of  meals  as  O'Connell  says, 
lie  says  he  liad  111  meals,  at  9  for  two  dol- 
lars, which  would  make  it  about  22  2-9  cents 
a  mciil.  However,  you  are  to  deduct  such 
things  from  this  bill  as  necessary." 

In  regard  to  the  first  oC  these  charges,  a 
copy  of  the  plaintiff's  books  had  been  used 
on  the  trial,  and  referred  to  by  the  plaintiff 
in  giving  his  testimony,  both  upon  thedlrect 
and  cross  examination.  The  account  kept 
was  of  the  hours  of  labor  performed  by  the 
plaintiff  for  the  defendant,  both  before  and 
after  the  death  of  Patrick;  also  the  various 
expense  accounts  of  plaintiff  for  money  paid 
to  help,  for  horse  hire,  and  for  materials  in 
the  several  amounts  before  stated,  before  and 
after  his  death.  Mr.  Schwanabeck.  the  de- 
fendant, had  also  testified  concerning  these 
same  matters,  and  we  see  nothing  improper 
in  the  court  calling  the  jury's  attention  to 
the  testimony  relating  to  them  in  the  way  he 
did.  and  saying  to  them  they  mnst  beguided 
In  their  conclusions  by  the  evidence. 

In  regard  to  the  second  of  these  two 
charges,  the  last  clause  is  deemed  most  ob- 
jectionable; but  we  think,  after  such  a  re- 
view of  the  case  and  the  testimony  and  state- 
ments of  the  various  i^ma  the  jury  would  be 
obliged  to  pass  upon,  there  was  nothing  ob- 
jectionable in  the  closing  sentence.  It  is  In 
substance  that  If,  after  you  have  gone  through 
with  the  case,  you  find  it  difficult  to  deter- 
mine upon  the  testimony  what  deductions  to 
make  from  the  parties'  claims,  still  you  are 
to  make  such  deductions  as  you  may  find 
necessary,  under  the  evidence,  to  do  justice 
between  the  parties.  We  find  no  error  com- 
mitted by  the  court  to  the  prejudice  of  either 
party,  and  the  judgment  must  be  affirmed. 
The  other  justices  concurred. 


OlTT  OF  DeTBOIT  «.  UOBB. 
(Supreme  Cowt  ttf  MicMgan.  OcL  18, 1889.) 

HUKIOIFIX.  lUFBOVmiENTS, 

Upon  a  finding  for  the  necessity  of  extend- 
ing: and  opening  a  street,  which  reqnu'es  the  tak- 
ing Of  defendant's  land,  and  judgment  thereon,  a 
failure  to  find  and  enter  upon  the  record  the  value 
of  soch  land,  and  benefits  thereto,  as  well  as 
the  damages,  Is  error,  for  which  the  judgment  wlU 
be  reversed. 

Appeal  from  recorder's  court  of  Detroit. 

Upon  proceedings  for  the  opening  and  ex- 
tending of  Superior  street  in  the  city  of  De- 
troit, the  land  of  the  respondent.  Hulda  More, 
was  taken  for  such  street,  and  she  appeals. 

Thomtu  Hialopt  for  appellant.  Wm.  8. 
8heeran»  City  Atty.,  and  John  W,  MoQratht 
City  Counselcnr.  for  appellee. 

Shebwood,  C.  J.  In  this  case  the  proceed- 
ings had  were  for  opening  and  extending  Su- 
perior street,  in  the  city  of  Detroit,  under  act 


No.  854,  Iaws  1885.  The  matter  was  heard 
in  the  recorder's  ootirt.  before  a  jury.  The 
usual  proceedings  in  such  cases  were  had. 
and  the  jury  found  in  favor  of  the  petition 
for  the  necessity  of  extending  and  opening 
the  street,  which  required  the  taking  of  Mrs. 
More's  lot,  described  as  follows:  "All  that 
part  of  outlet  sixty-eight  (68)  of  the  snltdl- 
vlsion  of  the  Riopelle  farm,  north  of  Gratiot 
street,  described  as  follows:  Commencing  at 
the  northwesterly  comer  of  said  outlet  sixty- 
eight,  (68;)  thence  north,  sixty-four  (64)  de- 
grees east,  one  hundred  and  forty-nine  and 
sixty-four  hundredths  (149.64)  feet;  thence 
south,  twenty-six  (26)  degrees  east,  fifteen 
and  twelve-hundreths  (15.12)  feet;  thence 
south,  sixty-four  (64)  degrees  west,  one  hun- 
dred and  forty-nine  and  sixty-four  bundreths 
(149.64)  feet:  thence  uorth.  twenty-six  (26) 
degrees  west,  fifteen  and  twelve-hundretha 
(15.12)  to  the  place  of  beginning."  Among 
the  errors  relied  upon,  and  properly  presented 
in  the  record.  Is  the  following:  That  "the 
jury,  in  their  finding  under  the  instruction  of 
the  judge  of  the  recorder's  court  of  the  city 
of  Detroit,  •  •  •  did  not  show  what 
they  allowed  for  the  value  of  the  land,  or  how 
much  was  deducted"  for  benefits.  From  an 
lusuectton  of  the  I'ecord.  it  is  manifest  th^ 
the  court  and  jury  failed  to  comply  with  the 
requirements  of  the  law  in  this  respect. 
They  found  her  entitled  to  compensation  for 
her  damage  after  including  benefits  to  the 
amount  of  one  dollar.  They  did  not  find 
what,  in  their  judgment,  the  land  taken  was 
worth,  nor  does  the  record  show  anywhere 
the  amount  at  which  the  jury  fixed  her  bene- 
fits, If  she  was  charged  with  any.  This  is 
important  in  all  these  cases,  and  its  omission 
is  error,  for  which  the  judgment  must  be  set 
aside,  and  the  proceedings  quashed,  with 
costs  to  Mrs.  More.  See  Detroit  v.  Daly, 
68  Mich.  508,  37  N.  W.  Bep.  11;  Same  v. 
Chaffee.  68  Mich.  635,  37  W.  Bep.  882; 
Same  v.  Saner,  69  Mich.  — ,  37  N.  W,  Bep. 
18;  Same  v.  Beecher.  69  Mich.  — ,  37  K.  V. 
Bep.  17    The  other  justices  concurred. 


Ga»theb  «.  Jambs  Jshks  ft  Go. 

{SMVrenxe  Court  of  MiOiAgaiu   Oct.  18,  1888l) 
AssDMPSiT— Foe  Wao«8— BviDBiroa. 

1.  '  In  an  action  s^nst  a  corporation  for  serv- 
ices, evidence  of  plaintiff's  previous  employment 
by  a  person  who  was  mnning  the  business  before 
the  organization  of  the  corporation  Is  not  admissi- 
ble to  show  the  agreement  by  defendant  as  to  com- 
pensation by  showing  that  it  was  to  be  the  same  as 
under  the  former  emph^ment,  where  tiiat  Is  atiU 
in  dispute  between  the  parties  thereto. 

2.  Evldenceastothehuslnessoftheformerem- 
ployer  before  the  organisation  of  the  corporation, 
as  to  plalatiffs'  skill  and  service  while  in  his  em- 
ploy, and  as  to  what  would  be  a  low  average  rate 
of  wages  for  suoh  woric  at  that  tlme^  ia  laoomi» 
tent. 

8.  Defendant's  books,  properly  Irapt  by  Ita 
proper  olfioera,  are  Bdmiasible  in  evidenoa  to  show 
entries  of  payments  made  to  plalnUJ  on  aooonnt 
of  servloes. 

Appeal  from  circuit  court,  Wajrne  county; 
GfiOBaE  Gartnsb,  Judge. 
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Boiomt  Lougku  <ft  WhMi^  and  Chorge 
W.  Rat^oTd,  tor  appellant.  /.  W.  Donovan, 
tor  appellee. 

Shebwood,  C.  J.  The  defendant  is  a  cor- 
poration in  Detroit,  and  was  organized  Octo- 
ber 22,  1883.  Prior  to  the  organization  of 
the  corporation,  James  Jenks  had  for  many 
years  individuaJly  carried  on  the  same  busi- 
nesa,  which  consisted  largely  in  the  manu- 
fiicture  of  steam  injectors  under  certain  pat- 
ents of  which  he  was  the  inventor.  The 
plaintiff  first  entered  the  employment  of  Mr. 
Jenks  upon  the  latter'a  solicitation,  induced 
by  the  recommendation  of  a  mutual  friend. 
The  terms  of  the  plaintiff's  employment  were 
In  writing.  The  following  correspondence 
contains  all  that  is  important  relating  to  that 
contract:  "May  29. 1882.  BenJ.  F.  Ganther, 
Esq..  No.  61  South  Illinois  street,  Indianap- 
olis. Ind. — Dear  Sir:  My  agent,  Mr.  Myers, 
gives  me  your  address,  as  I  am  in  want  of  a 
canvasser  to  sell  injectors.  1  want  a  man 
who  can  not  only  sell  machines,  but  who  can 
look  after  the  practical  part  of  the  business 
as  well.  I  understand  that  you  were  with 
Kathan  &  Dreyfus,  handling  the  Friedman, 
for  a  short  time,  and  went  south  with  it.  If 
yon  are  at  liberty,  I  should  be  pleased  to  hear 
from  you  with  references  as  to  ability, "  etc 
To  this  letter  Ganther  made  the  following  re- 
ply: "Indianapolis.  May  31st,  1882.  Mr. 
James  Jenks,  16  and  18  Atwater  St.  East, 
Detroit,  Mich. — Dear  Sir:  Your  favor  of 
Hay  29th  just  received  and  carefully  noted. 
Would  say  that  I  am  selling  new  and  second- 
band  madiinery  on  commission,  but,  If  satis- 
factory  arrangements  can  be  made  between 
us,  I  would  accept  a  position  under  your 
charge.  I  having  learned  the  machinist 
trade  when  young,  and  working  at  it  ever 
since,  being  employed  at  Indianapolis  Gas- 
LigtU;  and  Coke  Co.  alooe  for  five  yeai-s  in 
machine  and  pipe-fitting  department,  and  I 
think  there  is  no  quealion  bat  what  I  can 
favorably  do  the  work  you  leqnire.  For  any 
information  yon  may  desire  In  regard  to  my 
vbaraeter,  address  any  of  the  following  named 
gentlemen  and  business  men  of  this  city." 
<Here  ftdlow  the  names  of  several  individuals 
and  firms.)  To  this  lettw  Mr.  Jenks  replied 
as  fidlows:  "June  Ist.  1882.  Ben.  F.  Gan- 
ther, Esq..  No.  61  South DUnois  St.,  Indian- 
apolis, Ind.— Dear  Sir:  I  haveyonrfaror  of 
the  Slst  ult.,  and  note  contents.  Provided 
your  referenoes  are  satisfactory,  which  I  hare 
no  doubt  Uiey  will  be,  I  will  ^ve  you  for  the 
llrst  four  (4)  months  (to  see  what  yon  can  do) 
•50  per  month  and  your  expenses.  If  you 
prove  Wlsfaotory,  and  can  sell  the  goods  to 
advantage.  I  will  for  the  remaining  8  months 
pay  you  975.00  per  month  and  expenses,  and 
at  the  end  ai  the  year  make  new  arrange- 
inents  with  yon.  Awaiting  your  re^.  I  re- 
main." Subsequently.  Mr.  Jenks  wroteUr. 
Ganther  again,  saying:  **  Your  references  are 
satisfactory,  so  far  as  they  go,  but  they  do 
not  give  me  any  light  as  to  your  ability  as  a 
salesman.  I  would  like  to  see  you,  and  would 


therefore  ask  yon  to  oome  to  Detroit  on  re- 
ceipt of  this,  and  we  can  then  talk  over  the 
matter,  and,  if  no  arrangement  is  made,  I 
will  cheerfully  pay  your  expenses  up  and  back. 
If,  on  talking  with  you,  I  think  you  can  fill 
the  bill,  I  'will  carry  out  my  proposition  of 
the  let  inst.,  and  put  you  to  work  immedi- 
ately. ^ 

Ganther  commenced  work  for  Jenks  under 
the  terms  contained  in  the  letter  of  June  Ist, 
and  continued  work  for  Jenks,  and  the  cor- 
poration after  its  organization,  until  October 
22,  1887,  and,  as  Ganther  claims,  all  the 
time  under  the  terms  contained  in  said  letter. 
This  is  denied  by  defendant  Jenks,  who 
claims  the  employment  of  Ganther  by  him 
was  by  the  letter  as  an  agent  or  canvasser  to 
sell  injectors;  that  he  did  not  prove  a  success 
as  such,  and  within  the  time  provided  for  in 
the  letter  of  June  Ist,  viz.,  four  months,  he 
was  noticed  that  his  services  were  not  satis- 
factory, and  be  was  recalled,  and  on  his  re- 
turn to  Detroit,  being  unable  to  fill  his  con- 
tract, he  was  given  an  Inferior  position, — 
that  of  shipping  clerk.— his  duties  being  to 
pack  and  ship  goods,  and  to  go  out  occasion- 
ally and  look  alter  some  Injector  which  for 
some  reason  was  reported  as  not  working; 
and  that  the  agreed  price  of  this  new  work 
was  to  be  #40  per  month.  The  plaintiffs 
claim  Is  now  not  for  the  service  performed 
for  Jenks,  but  for  his  services  rendered  for 
the  corporation  for  a  period  of  48  months; 
bis  bill  of  particulars  being  for  the  period 
from  October  22,  1883,  to  October  22,  1887. 
The  declaration  is  in  assumpsit  upon  the 
common  counts,  and  the  Items  for  which  re- 
covery is  sought  are  stated  as  follows: 

To  48  months,  Oct.  3B,  1888,  to  Oct.  98, 
1887,  servloesas  traveUnc  agent  in  put- 
tlog  np  machinery  and  labor  dose,  at 
rateof  875.00  permonth  $8,000  00 

To«zpease8pala,at|80.00permonth..,.     980  00 

Dednet  paymoit   1,81S  00 

Balanoe  dae  |8,MB  00 

The -defendant  ^eaded  the  general  issue. 
The  jury  ^ve  their  verdict  for  the  plaintiff 
for  $1,985.  The  court  directed  the  jury  to 
disallow  the  Item,  0960,  charged  for  expenses ; 
and  it  will  be  noticed,  with  this  stricken  out, 
the  balanoe  of  the  account  is  awarded  to  the 
plaintiff  as  presented,  deducting  the  amonnfc 
admitted  to  have  been  paid  plaintiff.  In  oth- 
er words,  tlie  pl^ntiff  was  flowed  to  recover 
for  his  four  years'  service  at  the  rate  of  #75 
per  month.  The  defendant  admitted  that 
there  was  due  to  the  plaintiff  #175.  allowing 
Um  #40  per  month  for  his  service;  and  it  aip- 
peared,  further,  ttiat  this  amount  was  ten- 
dered to  plaintiff  before  this  suit  was  com- 
menced. Four  errors  are  assigned  by  the 
fso^nt  tor  reveraal. 

The  first  assignment  relidw  to  ttie  testi- 
mony showing  the  empU^ment  of  plaintiff  by 
Mr.  Jenks  bobra  the  corporation  was  organ- 
ized. There  was  something  Teiymlschievons 
about  this  testimony.  The  plausible  reasons 
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for  Its  admission  on  flrst  Impression  would  I 
seem  to  make  It  imperative;  but  n  little  re-| 
flection,  I  tliink,  must  convince  all  that  it  was 
erronpously  admitted.  It  was  ofCered  by 
counsel,  and  received  by  the  learned  circuit 
jud^e,  as  tending  to  show  what  'the  under- 
standing was  between  the  parties  to  this  suit 
as  to  the  monthly  pay  of  plaintiff;  and  this 
was  done,  it  was  claimed,  by  showing  that 
plaintiff  was  to  have  the  same  as  was  agreed 
upon  under  his  agreement  with  Jenka.  Bot 
thedifflcultyof  this  position  is  that,  notwitti- 
standing  there  was  some  testimony  tending 
in  that  direction,  what  plaintiff  was  to  have 
under  his  contract  with  Jenka  had  not  yet 
been  ascertained.  It  was  still  in  dispute  be- 
tween those  parties,  and  the  testimony  ob- 
jected to  raised  a  collateral  issue  which  could 
not  be  tried  in  this  case.  Had  there  been  no 
question  made  as  to  what  Jenka  was  to  give 
plaintiff,  then  I  think  the  testimony  would 
have  been  adbiissible;  but,  aa  it  was  not,  the 
testiuiony  was  erroneously  admitted.  This 
Is  sufficient  alone  to  reverse  the  Judgment. 

The  second  assignment  of  error  relates  to 
three  questions  propouiided  by  plaintiff's 
counsel  to  his 'witness,  and  objected  to  by  de- 
fendant's counsel.  The  first  of  these  refers 
to  the  business  of  Jenks  before  ttie  corpora- 
tion was  formed.  The  second  relates  to  his 
skill  and  service  while  in  the  employ  of  Jenks, 
and  llie  third  asks  what  would  be  a  low  aver- 
age rate  of  wages  for  that  class  of  work  at 
that  time.  All  these  questions  were  objec- 
tionable. It  was  the  services  for  the  defend- 
ant that  should  have  been  inquired  after,  and 
their  value.   This  alone  was  competent. 

The  third  error  assigned  is  the  refusal  to 
give  the  defendant's  five  requests  to  charge. 
I  think  all  should  have  been  given,  under  the 
circurostHnces  and  testimony  in  this  ease, 
which  were  proper  to  go  before  the  jury,  ex- 
cept the  fourth.  I  do  not  think  the  case,  if 
properly  tried,  was  one  in  which  tiie  court 
should  have  directed  the  verdict. 

Tlie  fourth  assignment  of  error  is  based 
upon  the  refusal  of  the  court  to  allow  the 
pityment  of  the  moneys  claimed  to  have  been 
made  by  the  defendant  to  the  plaintilf  fur  his 
service  to  be  shown  by  the  introduction  of  the 
books  of  the  company  in  evidence  upon  which 
the  account  of  such  payments  had  been  kept. 
Such  books,  wliere  properly  kept  by  the  prop- 
er uihcers  or  agents  of  the  company,  are  com- 
petent testimony  to  prove  aucli  entries;  and 
that  seems  to  have  been  the  case  here.  This 
question  is  also  raised  under  tlie  third  request 
to  charge.  The  jury's  attention  should  have 
been  challenged  to  the  books  upon  the  subject 
of  amount  paid  plaintiff  at  the  time  requested, 
that  it  might  have  been  considered  with  the 
other  testimony  in  the  case  showing  payments 
made  to  the  plaintiff  by  the  company.  For 
these  several  errors  noticed  we  tliink  the 
judgment  should  bo  reversed,  and  a  new  trial 
granted. 

Long,  J.*  did  not  Bit.  The  other  JueUces 
concurred. 


EOBoavx  et  eU.  «.  Jackbon  Iboh  Co. 
(Supreme  Court  of  JflcMffon.  Oct  16, 188».) 
CoBPOHJLTioxs— Stookholdiks — Laohkb — Ikduji 
Mabiuaocs. 

1.  The  lights  of  a  holder  of  a  eertiflcste  enti. 
tling  blm  to  a  paid-up  Inteiest  in  a  corporation, 
which  has  been  reci^Ised  on  its  reooras,  wbioa 
la  uon-assesBable,  and  which  has  never  been  Bur- 
rendered,  cannot  be  barred  by  laches  until  they 
are  repadiated  by  the  corporation,  as  the  latter  ia 
a  trustee  tor  the  oertifloate  holder. 

S.  ICarriages  between  members  of  Indian  tribe* 
in  tribal  relatdons,  valid  by  the  Indian  laws,  and 
contracted  at  a  time  when  there  was  no  law  of  the 
United  States  on  the  sobjeot  of  Indian  marriuee, 
must  be  reoc^nised  by  the  state  oourte,  a*  Indiaiia 
in  tribal  Telationa  are  not  subject  to  state  laws. 

Appeal  from  cfrcnit   court,  Harquetta 

county;  G.  B.  GRANT,  Judge. 

Bill  in  equity  by  Charlotte  Kobogum,  Fred 
Cadotte  and  Mary  Tebeaux,  a  minor,  by  her 
next  friend.  Frank  Tebeaux,  against  the 
Jackson  Iron  Companjt,  Decree  for  com- 
plainants, and  defendant  appeals. 

W.  P.  Heaiy  (C,  /.  WalJter,  of  counaek) 
for  appellant.  O.  Clark,  {laaaa  Manton^ 
of  cdUnsel,)  for  appellees.  ^ 

Caufbbll,  J.  This  litigation  is  subetan- 
tlally  the  same  that  was  once  before  this 
court  In  the  name  of  Jeremy  Compo  as  com- 
plainant. 49  Mich.  44, 12  N.  W.  Sep.  901; 
50  Mich.  580,  16  N.  W.  Rep.  295.  Mr. 
Compo,  having  held  the  title  of  Charlotte 
Kobogum  for  her  benefit,  has  reconveyed  ft 
to  her,  and  the  other  complainants  come  in 
under  the  suggestion  of  this  court  that  they 
were  necessary  parties,  and  all  now  sue 
jointly.  Except  as  to  their  title,  there  is  no 
important  change  in  the  facts.  The  circuit 
court  for  the  county  of  Marquette  gave  a  de> 
cree  In  favor  of  complainants,  and  defendant 
appeals.  As  the  facts  have  been  referred  to 
sufficiently  In  the  former  case  to  make  the 
nature  of  the  controversy  understood,  It  will 
not  be  necessary  now  to  do  more  tlian  gi  va 
an  outline  of  them.  In  1845,  an  unlncorpo- 
rated  association  was  formed  at  Jackson,  in 
th  is  state,  with  the  purpose  of  mining  on  Lake 
Superior,  the  country  not  having  then  been 
surveyed.  The  Indian  title  had  been  ceded 
by  treaty  promulgated  in  March,  1843,  and 
the  Indians  were  thereby  allowed  to  remiUn 
in  occupancy  of  the  mineral  lands  until  oth- 
erwise ordered  by  the  president.  Upon  other 
lands  they  were  also  to  remain  antU  removed; 
and  some  sulisequent  treaty  provisions,  not 
here  Important,  were  adopted  for  their  bene- 
fit. The  treaty  of  Fond  du  Lac.  of  1826,  (In- 
dian Treaties,  290,)  had  authorized  the  gov- 
ernment to  search  for  and  take  ont  minerals^ 
with  an  express  saving  that  it  should  not  af- 
fect title  or  jurisdiction.  By  some  regulation 
wiiich  waa  probably  military  or  executive, 
the  supervision  of  these  lands  had,  some  time 
after  I84S,  been  placed  in  the  war  deparU 
ment,  and  at  this  time  mining  permits  were 
issued  by  that  department,  on  which  renew- 
able leases  were  given  until  legislation  should 
be  passed  on  the  subject.  By  act  of  congress 
of  March  1,  1847,  the  persons  holding  per- 
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mits  or  leases  were  authorized,  as  soon  as  the 
lands  should  be  surveyed,  to  purchase  their 
locations  at  $2.50  per  acre,  the  minimum  price 
to  allotliers  being  $5;  and  the  Iniids,  leased  or 
not  leased,  were  transferred  from  the  war 
to  ttie  treasury  department.  9  U.  S.  St. 
146.  This  same  act,  for  the  first  time.  pro- 
Tided  for  the  creatiou  of  a  new  land  district, 
and  a  geological  survey  and  designation  of 
the  mineral  lands,  before  the  public  lands 
should  be  brought  Into  market,  contemplat- 
ing considerable  delay  in  the  completion  of 
land  titles.  The  Jackson  Company  sent  up 
persona  to  explore  and  secure  mining  lands. 
These  gentlemen  heard  there  was  a  valnable 
iron  deposit,  of  which  one  Lewis  N^olin,  a 
half-brwd,  knew  something.  Not  being  able 
to  Bnd  it,  they  were  recommended  to  go  to 
L'Anae.  and  find  an  Indian  chief  named  in 
the  record  Marji  Gesick,  in  whose  territory  the 
land  lay,  and  who  could  take  them  directly  to 
it.  Without  inakijig  any  definite  bargain 
about  his  pay,  they  told  him  he  would  be  re- 
warded; and  he  went  with  them,  and  took 
them  to  a  remarkable  and  valuable  Iron  bluff 
or  mountain,  since  known  as  the  "Jackson 
Mine,  *' near  Teal  lake.  This  was  immedi- 
ately located  in  the  name  of  James  Ganson, 
under  a  permit  held  in  his  name  for  the  com- 
pany: and  his  selection,  dated  October  4, 1845, 
was  approved  by  the  mineral  land  superin- 
tendent. Col.  John  Stockton,  on  the  5th  of 
December  in  the  same  year,  and  a  lease 
granted.  In  process  of  time,  the  mineral 
lands  were  surveyed;  and  on  September  21, 
ltj50,  while  the  law  of  1847  remained  un- 
changed, the  land  was  paid  for,  and  patent 
issued  to  the  incorporated  Jackson  Iron  Com- 
pany, claiming  under  the  Ganson  lease,  which 
vaa  tlie  only  method  of  entry  then  allowable 
un  tliQse  terms. 

After  the  land  had  been  secured  under  the 
permit  and  location,  the  president  and  secre- 
tary of  the  association,  Abram  V.  Berry  and 
Frederick  W.  Klrtland,  acting,  as  Mr.  Berry 
says,  under  direct  authority  of  the  associa- 
tion, i^aye  to  Marji  Gesick  this  document: 
"Kiver  du  Mort,  Lake  Superior,  May  30, 
1846.  This  may  certify  that  in  considera- 
tion of  the  services  rendered  by  Marji  Gesick, 
a  CbippewH  Indian,  in  hunting  ores  of  loca- 
tion Ho,  508  of  the  Jackson  Mining  Com- 
pany, that  he  Is  entitled  to  twelve  undivided 
thirty-one  one-hundredths  parts  of  the  inter- 
eat  of  said  mining  company  in  said  location 
No.  503.  [Signed]  A.  V.  Berry,  Pres.  J. 
"W.  KiETLAND.  Secy."  It  is  testified  that 
tbfre  WHS  a  further  understanding  thiit  his 
son,  a  brother  of  complainant  Charlotte, 
should  be  educated,  but  his  death  by  drown- 
ing prevented.  He  whs  also  allowed  a  suit 
of  clothes  and  some  other  trilling  article. 
Thin  paper  was  retained  by  Marji  Gesick, 
and  was  found  some  time  after  his  death  in 
a  box  containing  some  of  his  possessions  by 
his  daughter  Charlotte  Kobogiiin.  Neither 
he  nor  any  of  his  family  or  relatives  could 
read  or  write.  Francis  Nolin,  a  Cree  half- 
breed,  who  bad  married  a  Chippewa  woman 


related  to  Charlotte,  testifies  that  they  were 
talking  about  the  Iron  location,  and  Eubo- 
gum  showed  this  paper,  which  they  thought 
related  to  it,  and,  for  the  purpose  of  finding 
out,  showed  it  to  Mr,  Everett,  one  of  the 
original  parties  who  had  dealt  with  Marji 
Gesick,  and  Mr.  Everett  made  an  endeavor 
to  get  matters  righted  in  her  behalf.  In  1848, 
the  Jacksou  Iron  Company  or  Mining  Com- 
pany became  incorporated  by  special  act  of 
the  legislature,  under  the  name  of  the  Jack- 
son Mining  Company,  for  80  years  from 
April  3, 1848.  Laws  1848,  p.  337.  At  one 
of  the  early  meetings  of  the  new  corporation, 
inquiry  was  made  concerning  the  reservation 
of  18  shares  of  unassessable  stock  for  tl>e  In- 
dians, and  the  meeting  was  informed  of  the 
oertiticate  given  to  Marji  Gesick  by  Berry 
and  Kirtland,  and  to  other  Indians  not 
n;imed.  A  resolution  was  then  unanimous- 
ly adopted  reciting  Ibe  issue  of  18  shares  of 
unassessable  stock  to  the  Indians,  and  di- 
recting a  committee  to  report  some  provis- 
ion for  issuing  stock  certificates  to  them  or 
their  assigns.  No  further  steps  were  ever 
taken,  and  nothing  was  ever  said  to  Marji 
Gesick  about  it.  In  August,  1877,  in  con- 
templation of  the  approach  of  the  end  of  the 
charter  of  the  corporation,  resolutions  were 
adopted  for  the  transfer  of  the  assets  to  a 
new  organization,  and  that  all  debts,  de< 
raands,  and  liabllitlra  existing  against  the 
old  corporation  should  continue  against  the 
new  one.  Defendant  !s  that  successor.  It 
appears  that  at  that  time  the  officers,  and  all 
but  one  of  the  directors,  resided  in  other 
states:  and  that  as  early  as  1864,  and  ap- 
parently earlier,  the  books  and  business  ar- 
rangements were  all  in  New  York  city,  where 
the  president  and  other  officers  were  located. 
Marji  Gesick  died  near  Marquette  at  a  time 
not  ascertainable  by  reason  of  the  inability 
of  the  Indians  to  fix  it  definitely  by  our  metl^ 
ods.  It  was  apparently  In  1857,  or  there- 
abouts. He  left  children  by  two  wives. 
Charlotte  Kobogum  whs  bis  daughter  by  a 
wife  of  foil  blood,  to  whom  the  American 
name  of  Susan  is  given  in  the  record.  The 
other  complainants  are  son  and  grandson  of 
another  daughter  of  a  wife  named  Odonebe- 
qua.  All  of  these  persons  were  Indians  be< 
longing  to  the  Chippewas,  and  in  the  Indian 
tribal  relations,  and  the  marriages  were  be- 
fore the  cession  of  any  of  the  Lake  Superior 
lands  1^  treaty.  The  testimony  stiows  that 
the  wives  were  considered  lawful  wives,  and 
the  children  lawful  children,  by  the  Indian 
usages,  and  so  recognized  by  Marji  Gesick. 
Tlie  document  given  to  Marji  Gesick  gave 
him  an  equitable  title  to  the  share  therein 
mentioned  of  the  location  described.  It  ap- 
pears to  have  corresponded  in  its  subdivision 
to  12  shares  in  the  enterprise,  and,  as  it  is 
absolute,  would  have  represented  full-putd 
shares,  and  therefore  unassessable,  and  was 
so  regarded  by  the  corporation  when  organ- 
ized. It  is  equally  manifest  that  until 
changed  into  share  certificates,  which  might 
be  done  by  mutual  agreement,  it  must  stand 
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a8  an  undivided  interest  in  thnt  location,  and 
in  nothing  else  but  that,  and  whatever  may 
have  been  obtained  as  a  result  of  working 
the  mine.  When  ttAa  controversy  arose,  it 
included  a  large  amount  of  accrued  proQts. 
These  complainants,  if  heirs  of  Marji  Gesick, 
would  have  a  right  to  their  share  in  the  prop- 
eity  and  its  results,  unless  barred  by  some 
rule  of  law.  The  only  questions  of  any  ac- 
count are  whether  they  are  heirs,  and,  if  so, 
whether  they  have  lost  their  rights.  The 
court  below  decided  in  their  favor,  and  gave 
them  relief,  and  unless  there  was  error  in  so 
doing  the  decree  mast  be  sustained. 

The  first  qaesttoD  to  be  considered  is 
whether  they  have  lost  their  rights.  It  Is 
claimed  the  rights  have  been  lost  by  laches. 
There  is  no  statate<^  limitations  in  the  way; 
and  the  question  is  whether  the  rules  of  eq- 
uity, by  analogy  otherwise,  have  barred 
the  right  to  have  relief.  The  [oesent  defend- 
ant, when  organized,  stepped  into  the  shoes 
ot  the  former  company,  and  became  bound  by 
the  trust  relation,  it  one  then  existed.  That 
one  existed  when  the  first  oorporatlon  obtained 
title  is  very  clear,  and,  if  now  extinguished, 
the  inquiry  must  be  when  and  how  the  tru»> 
tee  became  authorized  to  disregard  the  ben- 
eficiary. As  alroidy  notioed,  Marji  Gesick 
was  recognized  by  name  on  the  records  of  the 
«orporation  as  holder  of  a  certificate  entitling 
bim  to  a  paid-up  interest  in  the  company,  and  a 
committee  wasappointed  to  provide  for  giving 
liim  new  evidences  of  it.  The  rocognition  was 
tinconditional  and  absolute.  The  records  do 
not  show  that  any  further  action  was  ever 
taken.  The  continued  possession  of  the  cer- 
titicate  shows  Uiat  it  was  never  snrrendered. 
It  does  not  appear  that  Marji  Gesick  was  ever 
notified  to  change  his  papers.  He  could  not, 
«n  such  an  intiwest,  be  required  to  pay  any 
assessments.  Nothing  further  was  needed 
on  his  part  to  inform  the  corporation  of  his 
xights.  and  there  wen  no  steps  necessary,  at 
law  or  in  equity,  so  long  aa  his  rights  appear- 
ing of  record  were  not  repu^toi.  If  divi- 
dends  were  earned,  and  proper  notice  given 
'  <A  them,  the  lapse  of  time  might  act  on  their 
recovery.  Bat  it  ia  difScult  to  see  what  oth- 
«r  effect  could  be  created  or  could  follow. 
The  corporation  held  all  its  property  in  trust 
for  the  parties  interested;  and  whether  treat- 
ed as  equitable  tenants  in  common,  or  as 
fltockholders,  could  make  no  particular  differ- 
ence. There  is  no  law  which  terminates  the 
interest  of  a  stockholder  without  some  ad- 
vei'se  action  asserting  its  extinction  or  deny- 
ing its  existence,  or  which  compels  him  to 
«eek  aid  from  courts  when  no  such  adverse 
position  is  taken.  The  first  time  when  any 
pretense  was  set  up  against  this  Interest 
must  have  been,  if  at  all,  when,  in  1866,  Mr. 
Everett  called  the  attention  of  Mr.  Stewart, 
the  president  of  the  company,  to  the  paper 
given  to  Marji  Gesick.  We  are  disposed  to 
believe  the  claim  tliat  Mr.  Stewart  proposed 
or  promised  to  lay  it  before  the  directors. 
Whetlier  he  so  promised  or  not  it  was  his  le- 
gfd  duty  lo  do  so,  and  be  had  no  official  au- 


thority to  subject  the  corporation  to  the  con- 
sequences of  a  refusal.  His  attempt  to  get 
rid  of  the  claim  by  a  small  sum  of  money 
would  no  doubt  have  inured  to  the  benefit  of 
the  company,  had  it  succeeded.  But  he  ad- 
mits he  expected  the  paper  to  be  given  up 
for  ,any  sum  which  he  gave,  and  which  was 
accepted.  This  would  have  been  a  compro- 
mise, and  not  a  gift.  It  appears  afflrmativfr> 
ly  that  he  said  nothing  to  the  corporation  at 
its  directors  about  this  claim;  and  it  also  ap- 
pears that  he  saw.  or  should  have  seen,  the 
record  of  its  recognition.  Whether  be  rep- 
resented the  company  or  not,  there  was  then, 
at  least,  no  corporate  repudiation.  The  next 
claim  was  made  in  1871  hy  Mr.  Mapes,  and 
led  to  no  more  definite  results.  It  cannot  be 
said  that  there  was  ever  any  repudiation  of 
the  claim  UU 1877,  when,  in  the  new  organi- 
zation, it  was  Ignored.  Since  that  time  it 
cannot  be  nmd  that  tliere  has  been  any  such 
laches  as  ou^t  to  Interfere  with  equitable  re- 
lief. Charlotte  Ebbogum's  rights  were  pat 
In  litigation  almost  immediately,  and  the 
case  reached  this  court  by  ^peal  on  demnr- 
rer,  and  was  argued  in  June,  1882.  The  oth- 
er complainants  were  both  Infants  in  1877.  if 
the  girl  was  tlien  bom.  There  has  never 
been  any  aoqutee(»nce  in  the  denial  of  their 
rights;  and,  unless  some  Inflexible  rule  of  law 
requires  it,  the  courts  should  net  go  out  of 
their  way  to  cot  off  ignorant  people  like 
these,  who  sn  outside  <tf  the  ordinary  laws 
and  habits  of  the  whites.  It  was  held  In  ttie 
case  on  demurrw,  by  a  majority  of  the  court, 
that  there  was  no  such  legal  dlSlcuHy;  and, 
inasmuch  as  it  has  beenseveral  times  decided 
by  us  that  equity  will  deal  with  each  case  on 
its  own  facts,  there  should  be  no  unreasona- 
ble distinction  of  equitiee.  The  cases  of  In- 
geiBoU  T.  Horton.  7  Uich.  405.  and  Abbott 
V.  Godfr^,  1  Uich.  182,  go  so  far  beyond 
the  delays  in  this  case  as  to  render  discussion 
needless.  It  must  be  remembered,  further, 
that  this  is  a  case  where  a  trustee,  with  no- 
tice on  its  own  records  of  Marji  Geslck'i 
rights,  la  seeing  to  get  rid  of  his  rights. 
While  we  do  not  find  It  necessary  to  hold 
that  no  lapse  of  time  will  exonerate  a  trus- 
tee, it  is  not  equitable  to  favor  such  dis- 
cbai^  of  responsibility  b^rond  their  merit8» 
where  tliere  has  been  no  actual  fault  In  the 
delay.  In  view  the  corporate  recognition, 
we  can  give  no  weight  to  the  fact  that,  after 
they  had  got  the  benefit  of  Marji  Ck^ick's 
services,  some,  and  perhaps  several,  parties 
were  displeased  with  the  arrangement  to  pay 
him.  If  they  were,  they  ought  to  have  been 
ashamed  of  it.  If  he  had  been  a  white  man, 
no  one  would  have  r^farded  him  as  entitled 
only  to  such  a  small  share  in  the  discovery 
due  to  his  information,  and  whitA  no- white 
guide  ever  would  have  accepted.  The  nse- 
lessness  of  the  ordinary  compass  enhanced 
the  difficulties  of  exploring.  It  is  undoubt- 
edly true  that  Indians  may  be  easily  led  to 
make  bad  bargains,  and,  when  made,  usually 
stick  to  them.  But  this  bargain  was  actually 
made,  and  it  cannot  be        that,  because 


Digitized  by 


Hich.) 


KOBOOUU  «.  JACKSON  IBON  CO. 


605 


Vaxjl  Gesick  might  perhaps  have  been  fn- 
dnced  to  give  it  up  as  of  no  great  supposed 
Talne  to  him,  be  and  his  heira  ought  to  be 
deprived  of  it  altogether.  It  is  certain  that 
be  held  on  to  it*  and  that  there  was  an  Idea 
in  the  family  that  they  had  some  interest  In 
the  iron  mine.  He  was  never  asked  to  give 
it  np,  and  he  never  gave  It  up. 

The  only  qneeUon  remaining  Is  whether 
Marji  Ctoaick  s  interests  passed  to  his  de- 
scendants recognized  by  the  Indian  laws  and 
usages.  If  they  did,  there  is  no  doubt  of  the 
rights  of  these  complainants.  Upon  this 
question  enough  was  said  in  the  opinion  in 
fiO  Mich.  680. 16  K.  W.  Rep.  295,  to  render 
;ruU  discussion  unprofitable.  The  United 
States  supreme  court  and  the  state  courts 
have  recognized  as  law  that  no  state  laws 
have  any  force  over  Indians  in  their  tribal 
relations.  Kansas  Indians,  5  Wall.  787 ;  Kew 
York  Indians.  Id.  761;  U.  S.  v.  Kagama.  118 
U.  S.  375.  6  Sup.  Ct.  Bep.  1109;  U.  S.  v. 
Holliday,  8  WaU.407;  Dole  v.  Irish,  2  Barb. 
639;  U.  S.  V.  Shanks,  15  Minn.  369,  {Gil. 
802;)  Hastings  v.  Parmer,  4  N.  Y  293; 
Cherokee  Nation  v.  Georgia,  5  Pet.  1 ; 
Worcester  v.  Georgia,  6  Pet.  516 ;  Wall  v.  Will- 
iamson, 8  Ala.  48;  Wall  v.  Williams,  11  Ala. 
826;  Morganv.  McGhee,  5Hiimph.  13;  John- 
son V.  Johnson,  30  Mo.  72;  Boyer  v.  Dlvely, 
68  Mo.  510;  Tuten  v.  Byrd.  1  Swan,  108; 
Jones  V.  Laney,  2  Tex.  342.  There  was 
not,  during  any  of  the  period  involved  in 
these  inheritances,  any  law  or  trea^  of  the 
United  States  on  the  subject  of  Indian  mar- 
riages, or  in  any  way  interfering  with  In- 
dian usages  on  the  subject.  The  testimony 
now  in  this  case  shows  what,  as  matter  of 
history,  we  are  probably  bound  to  know  ju- 
dicially, that  among  these  Indians  polyga- 
mous marriages  have  always  been  recognized 
as  valid,  and  have  never  been  confounded 
with  such  promiscuous  or  informal  temporary 
intercourse  as  is  not  reckoned  as  marriage. 
While  moat  civilized  nations  in  our  day  very 
wisely  discard  polygamy,  and  It  is  not  proba- 
bly lawful  anywhere  among  English  speak- 
ing nations,  yet  it  is  a  recognized  and  valid 
Institution  among  many  nations,  and  in  no 
way  unlvprsally  unlawful.  AVe  must  either 
hold  that  there  can  be  no  valid  Indian  mar- 
riage, or  we  must  hold  that  all  marriages 
are  valid  which  by  Indian  usage  are  so  re- 
garded. There  is  no  middle  ground  which 
can  be  taken,  so  long  as  our  own  laws  are 
not  binding  on  the  tribes.  They  did  not 
occupy  their  territory  by  our  grace  and  per- 
mission, but  by  a  right  beyond  our  control. 
They  were  placed  by  the  constitution  of  the 
.  United  States  beyond  our  jurisdiction,  and 
we  had  no  more  right  to  control  their  do- 
mestic usages  than  those  of  Turkey  or  India. 
Tbe  treaties  made  between  the  United  States 
and  this  very  tribe,  which  are  quite  numer- 
ous, all  recognize  heritable  relations  among 
them,  and  in  many  Instances,  familiar  to  all 
old  residents  of  the  country,  provided  for  the 
Indian  families  of  persons  who  had  other 
families;  recognising  tbe  Indian  nation  as 


entitled  to  say  who  should  share  In  tribal 
benefits.  As  white  men  cannot  withdmw 
themselves  from  state  law,  we  sliould  have 
no  great  dlfBoullgr  in  determining  their  per- 
sonal ttattu;  but  Indians  who  were  members 
of  their  tribes  were  not  obliged  or  authorized 
to  look  to  state  laws  in  govonlng  their  own 
afTalrs.  The  decisions  in  Alabama,  Tennes- 
see, Missouri,  and  Texas,  above dted.idl  sus- 
tain the  right  of  Indians  to  regulate  their 
own  marriages,  and  there  is  no  respectable' 
body  of  authority  against  it;  on  thecontraryr 
it  is  a  principle  of  universal  law  that  mar- 
riages valid  by  the  law  governing  both  par- 
ties when  made  must  be  treated  as  valid 
everywhere.  Even  the  English  courts,  which 
asseri;  some  extraterritorl^  power  over  En- 
glishmen which  is  contrary  to  our  American 
rules, have  neverdoubtedthisdoctrine.  They 
have  held  for  peculiar  reasons  that  their  ec- 
clesiastical law  did  not  usually  operate  on 
any  marriages  not  governed  by  English  law 
but  at  the  same  time  it  has  been  held  that, 
except  for  these  peculiar  reasons  and  thesfr 
peculiar  cases,  marriages  under  other  laws 
must  be  recognized  as  governed  by  the  law  of 
the  place.  There  Is  no  doubt  that  any  rul& 
which  holds  that  a  man  Is  lawfully  married 
to  one  wife  at  one  place,  and  to  another  at 
another  place,  is  more  In  favor  of  polygamy 
than  agiUnst  it;  and  this  Is  the  direct  result 
of  some  of  the  European  dedstons,  like  that 
upon  the  Jerome  Bonaparte  marriage,  as  well 
as  some  English  decisions.  It  is  oitireiy  in- 
telligible that  a  system  of  procedure,  operat- 
ing directly  on  maiTied  parties,  to  compel 
tliem  to  observe  their  mutual  relations,  is 
not  consistent  with  plural  or  dissoluble  mar- 
riages, and  it  has  been  so  held.  In  Ardas- 
eer  Curaetjee  v.  Perozelmye,  6  Moore,  Ind. 
App.  848,  it  was  held  that  Indian  marrlagea 
did  not  come  within  tlie  jurisdiction  of  the 
ecclesiastical  courts;  but  It  was  admitted 
they  were  valid,  and  that  the  courts  created 
In  India  to  administer  Indian  laws  would  rec- 
ognize and  enforce  all  rights  arising  under 
them.  In  the  notes  It  appears  that  this  case 
seems  to  have  involved  a  great  deal  of  lit- 
igation, and  there  is  no  doubt  that  the  par- 
ticular questions  passed  on  by  the  privy 
council  were  correctly  decided.  So,  lnLind& 
V.  Bellsario,  I  Hagg.  Const.  216,  and  Gold- 
smid  V.  Bromer,  Id.  324,  and  Ruding  v. 
Smith,  2  Hagg.  Const.  371,  the  distinction 
between  the  validity  of  marriages,  and  th& 
applicability  of  certain  remedies  to  them, 
is  well  deflned.  And  see  Guthier's  edition 
of  Savigny's  Private  International  Law, 
18-20,  for  further  explanations  concerning 
tlie  laws  of  separate  tribes.  We  have  here 
marriages  had  between  members  of  an  Indian 
tribe  In  tribal  relations,  and  unquestionably 
good  by  the  Indian  rules.  The  parties  were 
not  subject  In  those  relations  to  the  laws  of 
Michigan,  and  there  was  no  other  law  in- 
terfering with  the  full  jurisdiction  of  th& 
tribe  over  personal  relations.  We  cannot 
Interfere  with  tbe  validity  of  such  marriages 
without  subjecting  them  to  rules  of  law  whicl^ 
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never  bound  them.  We  think  the  complain- 
ants Rre  the  lawful  holders  of  Marji  Gestck's 
Interest,  and  that  the  decree  should  be  af- 
firmed. Ths  other  justices  concnrred. 


Gbaio  v.  Wbbthuuelleb  et  ah 
Sahb  v.  Bosoh  et  al. 

(Suprvnw  CiMrt  cf  loaa.  Oct.  88, 1888.) 
Intodoatimo  LiqDOBs— Numiras. 

1.  In  an  action  for  matntatning  a  oalsBnce 
for  the  anlawful  manufactore  and  sale  of  intox- 
icating liquors,  it  appeared  that  defendants  held 
a  permit  from  the  Doard  of  supervisors,  issued 
in  June,  1887,  and  expiring  in  one  year.  Laws 
Zowa  1888,  c.  71,  J 17,  provided  that  persons  hold- 
ing pennits  under  former  laws  might  oontinue  to 
manufacture  and  sell  until  a  new  permit  could  be 
issued  under  that  act,  but  not  later  than  October 
1, 1888.  It  appeared  that  defendants  continued  to 
manufacture  np  to  October  17,  188S.  Held,  that 
BQch  manufacture  was  unlawful,  and  that  defend- 
ants were  thereby  guil^  of  maintaining  a  nuisance. 

9.  But  in  such  case,  where  it  appears  that  the 
earliest  date  at  which  defeadants  oonld  have  re- 
newed their  permit  was  September  10, 1888,  sales 
made  np  to  August  3S,  188S,  were  not  unlawful. 

&  HcOain~8  Code  Iowa  1888,  fi  9888,  relating 
to  Intoxicating  Itguors,  which  provides  that,  if  the 
existence  of  a  nuisance  is  established  in  either 
criminal  or  olvll  proceedings,  it  shall  be  abated 
under  Judgment  of  the  court,  and  that  the  fixtures, 
furniture,  etc.,  used  about  the  premises  for  the 
manufacture  or  sale  of  liquors,  shall  be  removed 
and  sold,  is  notin  conflict  with  Amend.  Const.  U.  S. 
arts.  4,  14,  and  Const.  Iowa,  art  1,  %i  8,  0,  relating 
to  the  rights  of  property. 

4.  An  order  of  court  directing  that  the  liquor 
found  in  a  certain  place  shall  be  destroyed,  and 
that  all  fixtures,  furniture,  vessel^  and  Ml  mova- 
ble properly  on  the  premises,  used  in  the  unlaw- 
ful busiaess,  shall  be  removed  and  sold,  sufBcient- 
ly  describes  the  property  to  be  so  removed  and  sold. 

5.  Section  28S9,  which  provides  that,  where  a 
place  used  for  the  unlawful  manufacture  and  sale 
of  intoxicating  liquors  is  declared  a  nuisance,  the 
court  shall  order  the  same  to  be  securely  closed 
"against  the  use  and  occupation  of  the  same  for 
bbIooq  punK>ses, "  applies  not  only  to  such  places 
as  are  nsed  for  retailing  intoxicating  liquors,  but 
also  to  all  places  used  for  the  unlawful  manufact- 
ure, sale,  or  keeping  for  sale,  of  Intoxicating  liq- 
uors. 

6.  Under  motion  2385,  which  provides  tliat,  in 
actions  for  maintaining  a  nuisance  for  the  un- 
lawful manufacture  or  sale  of  Intoxicating  liq- 
uors, the  pl^ntiir,  if  successful,  is  entitled  to  not 
less  than  <26  as  attorney's  fee,  it  is  the  duty  of  the 
court,  if  there  is  any  oonteotlon  as  to  the  aeumnt 
to  be  taxed  as  such  attorney's  fee,  to  hear  testi- 
mony as  to  the  value  of  the  services  rendered. 

Appeal  from  district  court*  Des  Moines 
Goutit>';  G.  H.  Phelps,  Judge. 

May  13.  1886,  the  plaintifF  filed  his  peti- 
tions agiifnst  each  of  the  defendants,  charg- 
ing them,  respectirel;,  with  keeping  and 
maintaining  a  place  for  the  sale,  and  selling, 
intoxicating  liquors  as  a  buverage,  contrary 
to  law,  thereby  creating  a  nuisance,  and  pray- 
ing that  the  same  be  abated.  The  defendants, 
having  answered,  filed  their  petitions  for  r^ 
moval,  and  the  cases  were  removed  to  the 
federal  court  On  January  17, 1888,  the  cases 
'  were  remanded,  and,  having  been  redodceted, 
June  27, 1888.  the  plaintiff  filed  amendments 
to  his  petitions,  charging  "that  defendant, 
upon  the  premises  descrilMd  in  the  petition, 
has  established,  and  is  now  keeping  and 
maintaining,  a  brewery  for  the  manu&cture 


of  intoxicating  liquors,  and  defendant  has 
heretofore  unlawfully  manufactured,  and  con- 
tinues from  day  to  day  to  unlawfully  manu- 
facture. Intoxicating  liquors  at  said  place, 
whereby  defendant  has  created  and  estab. 
lished,  and  now  keeps  and  maintains,  and 
continues  from  day  to  day  to  keep  and  main- 
tain, a  nuisance," — wherefore  plaintiiT  pra^-s 
for  temporary  injunction  and  for  other  re- 
lief, as  prayed  for  in  the  original  petition. 
Defendants  answer,  admitting  ownership  of 
the  premises  described,  denying  every  "ma- 
terial allegation"  contained  in  the  amend- 
ment, and  averring  that  at  the  commence- 
ment of  this  action,  and  each  year  since,  a 
permit  to  manufacture,  buy,  and  sell  intoxi- 
CHting  liquors  at  said  premises  has  been  duly' 
issued  to  them.  They  also  aver  that  certain 
sections  of  the  statutes  are  unconstitutional. 
The  cases  were  submitted  together,  on  the 
following  agreed  statement  of  facts  and  evi- 
dence: "It  is  conceded  tiiat  plaintiff  is  a  cit- 
izen and  resident  of  Des  Moines  county,  Iowa, 
plaintiff  in  these  cases.  It  la  conceded  that 
the  defendants  are  the  owners  of  the  prem- 
ises, and  that  upon  said  premises,  since  the 
enactment  and  taking  effect  of  chapter  71  of 
the  Laws  of  the  Twenty-Second  General  As- 
sembly of  Iowa,  defendants  have  manufact- 
ured beer,  and  no  other  intoxicating  liqaors. 
It  Is  further  conceded  that  defendants,  and 
each  of  them,  were  duly  authorized  to  manu- 
facture beer  upon  said  premises,  under  per- 
mits issued  to  them  by  the  board  of  supervis- 
ors of  Des  Moines  connty,  Iowa,  at  the  June 
session,  1887,  to  rem^n  uid  be  in  fbroe  for 
one  year  from  that  date.  It  is  f urtlier  con- 
ceded that  from  thetakingeffectof  thelaw  of 
1888,  to- wit,  chapter  71,  Acts  22d  Qen.  Assem. 
Iowa,  up  to  the  expiration  of  the  permlla 
granted  by  the  board  of  superrisors  of  Des 
Moines  connty,  Iowa,  defeadants  claimed  the 
right  to  manufacture,  and  did  manufacture, 
beer  under  the  authority  granted  in  said  pei^ 
mils,  and  that,  after  the  expiration  of  each  of 
said  permits,  they  have  continued  to  manu- 
facture beer  up  to  the  present  time  on  said  per^ 
mits,  for  the  purpose  of  exptntation  from  the 
state  only.  It  is  further  conceded  that  the  de> 
fendnnts  were  the  owners  of  the  premises  and 
property  in  question  prior  to  the  year  J.884, 
and  that  prior  to  said  year  said  premises 
were  fitted  up  and  adapted  as  breweries  only, 
and  used  for  the  sole  purpose  of  manufaMur- 
ing  »nd  lirewing  beer;  that  the  property  and 
premises  are  still  in  the  same  rondltion;  nnd 
that  defendants  are  now,  and  have  been  since 
the  year  1884,  the  owners  of  said  property, 
and  that  each  of  said  premises  and  property 
described  in  each  of  the  petitions  herein  are 
of  the  value  of  more  than  forty  thousand 
(40,000)  doUani,  including  the  machinery, 
fixtures,  vaults,**  etc. 

Plaintiff  offered  in  evidence  the  monthly 
reports  of  intoxicating  liqnois  manoftuitared 
and  sold  by  each  of  the  defendants,  begin- 
ning February  27,  and  ending  August  25> 
1888.  Upon  this  evidence  the  court  decreed 
that  the  defeodauts  be  perpetually  enjoined 
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from  maintaining  a  nuisance,— to-wit.  **a 
place  for  the  manufacture  of  intoxicating 
liquors  as  a  tieverage, — at»  in»  or  upon  the 
premises  liereinbeforedefwribed,**  and  enjoin* 
ing  the  premises  from  being  used  for  the 
manufacture  of  liquors  as  a  beverage,  and 
rendered  judgment  against  the  defendant  for 
costs.  Including  $50  attorney's  fees.  Upon 
announcing  the  opinion  plaintiff  offered  to 
jffove  that  the  reasonable  value  of  the  service 
rendered  fn  each  case  hy  bis  attorn^  was 
•100.  Tlie  court  ref  Osed  to  receive  said  evl- 
denoe.   Plaintiff  appeals. 

Ifewman  &  Blake,  for  appellants.  S,  L. 
Qlasgow,  for  appellees. 

Given,  C.  J.  1.  Appellants*  counsel  have 
assigned  errors,  and  seemingly  argued  the 
case  upon  the  theory  that  we  are  to  review 
the  proceedings  in  the  district  court  upon  the 
aasigoment  of  errors.  These  cases,  being  In 
equity,  are  before  us  to  be  tried  anew. 

Under  the  issues  our  first  inquiry  Is,  does 
the  tefltimony  show  that  the  defendants  sold 
or  kept  intoxicating  liquors  for  sale  within 
this  state  contrary  to  law?  The  only  testi- 
mony before  us  is  the  agreed  statement  of 
facts  and  the  monthly  reiwrts  of  the  defend- 
ants. The  montlily  reports  of  Wertbmueller 
&  Ende  show  continuous  sales  from  March 
SI  to  August  25,  1888.  and  the  report  of 
Bosch  from  February  27  to  August  25. 1888. 
Fermits  were  granted  to  the  defendants  in 
June,  1887,  for  one  year,  wliicfa.  under  sec- 
Uon  17,  c.  71,  Acts  22d  Gen.  Assem.,  were 
extended  "until  such  time  as  a  permit  can 
be  obtained,"  not  beyond  the  Ist  day  of  Oc- 
tober, 1888.  The  first  term  of  court  in  that 
county  convened  September  10,  1888;  hence 
the  permits  extended  at  least  to  that  time. 
The  statement  of  facts  showed  that  the  de- 
fendants manufactured  t)eeT  from  the  taking 
effect  of  said  chapter  71  (April  13.  1888)  un- 
til the  time  of  trial,  but  shows  nothing  as  to 
sales.  We  have  no  evidence  of  sales  except 
as  shown  by  tlie  monthly  reports,  and,  as 
this  eotire  period  was  covered  by  the  per- 
mits, we  are  to  determine  this  question  as  to 
defendants*  holding  permits.  There  are  sev- 
eral instances  in  which  the  reports  do  not 
conform  to  the  statute,  but  none  of  which 
tend  to  show  Illegal  sales.  There  is  nothing 
from  which  to  find  illegal  sates  unless  it  be 
the  quantity  sold.  The  extent  of  business 
done  by  different  dealers  is  so  variable  that 
the  legality  or  illegality  of  their  sales  cannot 
be  determined  alone  from  the  quantity  sold. 
We  think  the  testimony  fails  to  show  that 
the  defendants  were  maintaining  a  nuLsance 
by  keeping  a  place  for  the  unlawful  keeping 
for  sale,  or  selling,  of  intoxicating  liquors. 

2.  Our  next  inquiry  is  whether  the  defend- 
ants maintained  a  nuisance  by  keeping  a  place 
for  the  unlawful  manufacture  of  liquors. 
As  we  have  seen,  the  agreed  statement  shows 
that  they  continuously  manufactured  beer  on 
the  premises  described  from  April  13,  1888, 
to  tlie  time  of  trial,  October  17.  1888.  Their 
permits  authorized  tliem  to  manufacture  for 


lawful  purposes,  and  there  is  nothing  to 
show  that  they  manufactured  for  any  other 
during  the  time  covered  by  their  permits, — 
to-wit,  until  September  10,  1888.  It  does 
appear,  however,  that  they  continued  to 
manufacture  after  September  10,  to  the  time 
of  trial,  October  17, 1888,  assuming  they  had 
a  right  to  do  so  for  purposes  of  exportation 
from  the  state.  That  such  manufacture  whs 
unlawful,  and  that  tlie  defendants  thereby 
created  and  maintained  a  nuisance,  will  hard- 
ly be  questioned  In  the  light  of  recent  decis- 
ions. See  Pearson  v.  Distillery,  72  Iowa, 
349,  34  N.  W.  Rep.  1.  Our  conclusion  from 
the  testimony  is  that  the  defendants  did  each 
maintain  a  brewery  for  the  manufacture  of 
intoxicating  liquors  contrary  to  law  upon  the 
premises  described,  and  thereby  each  created 
and  maintained  a  onisance,  as  charged  in  the 
amendment  to  the  petition. 

3.  Appellees  contend  that  though  they  did 
create  and  maintain  nuisances,  as  alleged  in 
the  amendment  to  the  petition,  no  decree 
should  be  entered  against  them  for  the  seiz- 
ure and  destruction  of  their  liquors,  nor  for 
the  removal  and  sale  of  furniture,  fixtures, 
etc.,  because  the  law  authorizing  the  same 
is  in  conflict  with  amendments  4  and  14 
to  the  constitution  of  the  United  States, 
and  sections  8  and  9,  bill  of  rights,  and 
article  3,  Const.  Iowa.  Their  contention  is 
that  property  of  an  Individual  cannot  be 
confiscated  or  forfeited  by  legislative  enact* 
ment,  but  only  by  the  judgment  of  a  court, 
in  accordance  with  due  process  of  law;  and 
that  by  said  laws  the  legislature  forfeits  the 
property  In  question,  and  does  not  leave  such 
forfeiture  to  the  court;  that  property  can- 
not be  forfeited  by  an  action  against  the  per- 
son, but  must  be  by  action  against  the  thing, 
and  that  in  a  criminal  case  for  nuisance  the 
property  is  not  involved,  and  that  the  de> 
fendant  Is  entitled  to  his  day  in  court  upon 
the  question  of  the  forfeiture  of  his  property. 
We  understand  the  lawto  be  that  property  of 
individuals  cannot  be  forfeited  by  legislative 
enactment;  that  such  forfeitures  can  ohly  \m 
by  the  judgment  of  a  court  of  competent  ju- 
risdiction, in  &  proper  case,  after  due  notice. 
Section  2389,  McClain's  Code  1888.  under 
which  decree  is  asked  in  this  case,  is  as  fol- 
lows: "If  the  existence  of  the  nuisance  be 
established  either  in  criminal  or  equitable  ac- 
tion, it  shall  be  abated  under  the  judgment 
and  order  of  the  court  by  seizing  and  destroy- 
ing the  liquor  therein,  and  removing  from 
the  building,  erection,  or  place  all  fixtures, 
furniture,  vessels,  and  all  movable  property, 
used  in  or  at)out  the  premises,  in  carrying  on 
the  unlawful  business,  and  selling  the  same 
in  the  manner  provided  for  sale  of  chattels 
under  execution,  and  by  securely  closing  the 
said  building,  erection,  or  place  as  against 
the  use  or  occupation  of  the  same  for  saloou 
purposes."  This  statute  does  not  forfeit 
property  hy  legislative  enactment,  but,  as  in 
many  other  instances,  authorizes  and  re- 
quires the  courts,  in  cases  where  it  has  been 
established  upon  judicial  investigation  that 
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property  Is  saeb,  or  has  been  so  used,  as  to 
constitute  a  nuiaance,  to  abate  the  nuisance 
bj  destroying  and  selling  the  property.  It  is 
only  by  the  judgment  of  a  court  that  any  per- 
son may  rightfully  destroy  liquors  found  up. 
on  the  defendants'  premises  described,  or  re< 
move  therefrom  and  sell  the  furniture,  fixt- 
ures, etc.,  therein. 

In  actions,  either  criminal  or  equitable, 
wherein  the  existence  of  a  nuisance  is  estab- 
lished under  the  law  in  question,  the  action 
is  afiainst  the  thing— the  place — as  well  as 
against  the  person.  In  either  case  the  ques- 
tion is  whether  the  place  wag  a  nuisance, 
and,  if  so.  then  whether  the  person  was  en- 
gaged in  keeping  it.  Such  actions  are 
against  the  thing  as  well  as  the  person,  and 
the  person  has  due  notice,  and  his  day  in 
court,  in  which  to  defend  against  the  for- 
feiture of  his  property  as  well  as  the  punish- 
ment of  himself. 

Numerous  authorities  are  cited  by  counsel 
for  appellees  in  support  of  their  position.  As 
our  conclusions  above  expressed  are  largely 
in  harmony  with  the  views  of  counsel,  we 
need  not  refer  to  the  authorities  cited  further 
than  to  say  that  there  is  nothing  therein  in 
conflict  with  the  views  that  we  have  ex- 
pressed. Our  conclusion  is  that  the  statutes 
under  notice  are  not  in  conflict  with  any  of 
the  provisions  of  the  constitution  of  the 
United  States,  of  the  state  of  Iowa,  or  the 
bill  of  rights. 

4.  Aiipellees'  further  contention  Is  that 
the  court  has  no  authority  to  order  the  sher- 
iff to  destroy  whatever  property  may  be 
found  in  a  certain  building,  as  such  an  or- 
der would  leave  to  the  discretion  of  the  offi- 
cer what  to  destroy  and  what  not;  that  it 
is  for  the  courts  to  determine  what  shall  be 
destroyed.  It  appears  without  question  that 
the  defendants  each  owned  the  brewery  prop- 
eity  described  in  the  respective  petitions,  and 
were  using  and  were  operating  the  same  as 
breweiies.  and,  as  we  have  found,  so  in  viola- 
tion of  law  as  to  render  each  of  said  places  a 
Diiisance.  No  question  is  made  as  to  the  iden* 
tity  of  the  real  estate,  as  it  !s  speciflcalty  de- 
scribed. We  have  no  difficulty  in  finding 
from  the  testimony  that  all  intoxicating  liq- 
uors on  the  premises  described  are  subject  te 
seizure  and  destruction.  It  is  a  sufficient 
identification  of  them  that  they  are  found  on 
the  premises.  Neither  have  we  any  difficul- 
ty in  tindin^r  that  all  fixtures,  furniture,  ves- 
sels and  all  movable  property,  used  on  or 
about  the  premises  In  carrying  on  the  un- 
lawful biiBiness,  should  be  seized  and  sold. 
We  ai-e  unable,  from  the  pleadings  and  proofs, 
to  more  detinitely  describe  the  fixtures,  fur- 
niture, vessels,  and  movable  property  to  be 
removed  and  sold,  than  to  say  thut  it  is  that 
which  was  used  on  or  about  the  premises  in 
carrying  on  the  unlawful  business  of  manu- 
facturing intoxicating  liquors.  An  officer, 
holding  the  warrant  of  this  court  to  abate 
these  nuisances  by  seizing  and  destroying 
the  liquors  on  the  premises,  and  removing 
from  t)ie  buildings  all  fixtures,  furniture, 


vessels,  and  movable  property  used  on  or 
about ^the  premises  in  carrybig  on  the  unlaw- 
ful business  of  manufacturing  intoxicating 
liquors,  and  to  sell  the  same,  would  not  be 
at  liberty  to  remove  and  sell  property  indis* 
criminately.  but  only  that  which  was  used  on 
or  about  the  premises  described,  and  in  the 
unlawful  business  of  manufacturing  intoxi- 
cating liquors.  This  describes  the  property 
to  be  destroyed  and  removed  and  sold  as  near 
and  "particularly  as  may  be."  Such  a  d^ 
scription  of  the  property  to  be  destroyed  and 
removed  Is  more  definite  than  is  given  to  of- 
ficers in  many  other  writs,  as,  for  instance, 
an  execution  or  attachment.  If  an  officer 
should  assume  to  seize  property,  under  such 
an  order,  that  was  claimed  not  to  be  covered 
by  the  warrant,  the  remedy  of  the  owner  is 
complete  either  by  proceedings  against  the 
officer  or  by  applying  to  the  court  for  proper 
order  in  the  premises.  These  cases  are  un- 
like Jeck  T.  Anderson,  57  Cat.  251,  cited  by 
counsel.  In  these  cases,  the  officer  acta  un- 
der the  warrant  of  the  court,  based  upon  an 
adjudication;  in  that,  the  statute  held  to  be 
unconstitutional,  authorized  the  destruction 
of  property,  used  in  catching  fish  in  violatioa 
of  law,  by  the  peaoe-oflBoer  withoat  any  adjn- 
dlcation. 

5.  It  wUl  be  noticed  that  section  2389, 
quoted  above,  in  directing  the  manner  in 
which  the  nuisance  shall  be  abated,  pre- 
scribes, in  addition  to  the  destruction  of  liq- 
uors, and  removal  and  sale  of  fixtures,  etc., 
that  it  shall  be  by  securely  closing  the  build- 
ing "as  against  the  use  or  occupation  of  the 
same  for  saloon  purposes."  Appellees'  con- 
tention is  that  their  premises  were  not  used 
as  saloons,  nor  for  saloon  purposes,  but  as 
breweries  for  the  manufacture  of  beer;  and 
hence  that  there  Is  no  authority  for  closing 
the  same.  The  law  is  imperative  that  if  the 
nuisance  is  established  it  sliall  be  abated. 
The  words  "saloon  purposes,"  as  here  used, 
mean  more  than  simply  a  place  for  the  retail  of 
intoxicating  drinks.  The  evident  intent  of 
the  legislature  is  that  the  court  should  order 
the  abatement  of  every  place  established  to  be 
a  nuisance,  either  by  l>eing  maintained  for  the 
unlawful  manufacturing,  selling,  or  keeping 
for  sale  of  intoxicating  liquors.  It  woijld  be 
a  manifest  disregard  of  the  legislative  intent 
to  say  that  these  nuisances  should  not  be 
abated  by  being  cloaed,  as  provided  in  the 
statute,  simply  l)ecause  they  are  not  gener- 
ally designated  as  "saloons."  The  term  "sa- 
loon," though  often  difTei-ently  applied,  as 
used  in  this  statute  has  reference  to  places 
that  are  nuisances  by  reason  of  the  unlawful 
manufacturing,  selling,  or  keeping  for  sale 
of  intoxicating  liquors. 

6.  The  statute  provides  that  "if  successful 
in  the  action  the  plainllff  shall  be  entitled  to 
an  attorney's  fee  of  not  less  thantwenty-flve 
dollars,  to  be  taxed  and  collected  as  costs 
against  the  defendant."  McClain's  Code 
IHHS,  g  2385.  It  la  not  questioned  but  that, 
if  a  greater  sum  than  825  Is  to  be  taxed,  the 
court  must  fix  the  amount.  Appellant  claims 
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a  iHi^r  sum  than  925  In  each  case,  and  of- 
fered to  prove  that  tbe  value  of  the  service 
was  SlOOt  which  evlilenee  the  conrt  refused 
to  receive,  but.  upon  Its  own  motion,  ordered 
that  $50  attorney's  fee  be  taxed  in  each  case. 

We  think  tloA,  where  there  18  no  contro- 
versj  as  to  the  wnount,  the  lodge  mf^,  upon 
the  record  nnd  his  own  knowledge  of  the  serv- 
ioes  rendei«d  In  the  case,  fix  the  amount 
without  testimony;  bnt*  where thereisacon- 
tention  as  to  the  amount  to  be  taxed,  tes- 
timony Bhonid  be  heard,  and  the  amount  de- 
termined from  the  testimony  and  record  alone. 
To  proceed  otherwise  wonld  leave  the  parties 
wltiinnt  any  record  of  Uie  evidence  upon 
which  the  amount  was  determined.  The 
court  should  have  heard  the  evidence  offered 
by  either  party  as  to  the  value  of  the  attor- 
ney's services,  and  decided  therefrom  and 
the  rtfcnrti  the  amount  to  be  taxed. 

The  dpcrefs  entered  iu  each  case  in  the  dis- 
trict court  are  reversed,  and  the  cases  are  re- 
manileil,  with  direction  to  enter  decree  in 
each  against  the  defendants  therein,  finding 
thatthey crei^ted,  established,  and  maintained 
in  and  u|*on  tiie  respective  premises  described 
«  nuisance,  to-wit,  a  place  for  the  unlawful 
manufacture  of  Intoxicating  liquors,  as 
charged  in  the  amendments  to  the  petitions : 
and  ordering  and  adjudging  that  said  nui- 
sances be  abated  by  seizing  and  destroying 
an^  intoxicating  liquors  found  Dn  said  prem- 
ises, and  by  removing  from  the  buildings 
thereon  all  fixtures,  furniture,  vessels,  and 
all  movable  property  used  In  or  about  the 
premises  in  carrying  on  the  unlawful  busi- 
ness of  manufacturing  Intoxicating  liquors, 
and  for  the  sale  of  the  same,  and  the  applisa- ' 
tion  of  the  proceeds  of  the  sale  as  provided 
bylaw;  that  said  buildings  be  secu  rely  closed 
as  against  the  use  or  occupation  of  the  same 
'  for  the  unlawful  manufacture  of  intoxicat- 
ing liquors,  as  provlde<I  by  law;  and  that  the 
defendants,  respectively,  be  perpetually  en- 
joined and  restrained  from  creating,  estab- 
lishing, kee^iing,  or  maintaining  said  nui- 
sance; and  that  the  premises  be  enjoined 
from  being  used  for  the  illegal  nianitfHCture 
of  intoxicating  liquors.  The  district  court 
will  hear  testimony  aa  to  the  value  of  tbe 
services  rendered  by  plaintiff's  attorney  In 
each  case,  and  enter  Judgment  against  the 
defendants,  respectively,  for  costs,  including 
such  amount  aa  attorney's  fee  as  U|iOn  the 
record  and  the  evidence  the  court  may  allow, 
which  costs,  together  with  all  costs  incurred 
in  the  abatement  of  said  nuisance,  and  the 
sale  of  said  property,  shall  be  declared  to  be 
a  lien  upon  tlie  real  estate  described  in  the 
respeotiva  petitions.  Beversed. 


WoOLOUT  V.  Lebd^li.  et  ux. 
{Supreme  Court  of  Iowa.  Oct.  SO,  1S89.) 

Dssn-^BUVBaT— Sraoma  Firvobiuxo*-  ' 
Homestbad. 

1.  Defendants  made  aa  agreemetit  witb  plain- 
tiff, uiidcrwhich  they  executed  aquLtolalm  deed  ot 
MTtaln  premlBes  belODgiuR  to  the  estate  of  their 
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deceased  son,  and  transferred  certain  personal 
property  to  plalotifl.  The  value  of  the  land  was 
fixed  at  t8S5,  and  the  pereoual  property  at  1113. 
ThQ  sale  of  both  kinds  of  property  was  one  trana- 
action.  At  the  time  of  the  agreement,  9115  was 
paid  defendants.  The  deed  was  handed  to  plain- 
tiff, and,  after  being  ex&mlned,  was  passed  oacdc 
It  was  not  claimed  that  the  land  was  sold  on  time. 
The  deed  was  at  the  banfc  the  next  day,  to  be  de- 
livered if  plaintiff  paid  tbe  balance,  which  be  did 
not  do.'  Held,  that  there  was  no  delivery  of  tbe 
deed. 

9.  Defendants,  husband  and  wife,  lived  with 
tbetr  son  on  certain  premises,  and  had  no  other 
luwne.  At  his  deatb  they  inherited  the  premises, 
and  continued  to  live  thercL  with  the  intention  of 
midriag  it  Uielr  home,  unless  it  should  be  sold. 
They  mially  left,  because  of  trouble  with  plaintiff, 
who  was  living  with  them,  and  not  from  a  desire  or 
purpose  to  abandon  tbe  premises  as  a  home.  Held, 
that  the  premises  were  defendants'  homestead, 
and  speclflo  performance  would  not  be  decreed  ox 
a  contract  to  sell  the  premises,  executed  by  the 
husband  s^e,  several  moo^  before  tbegr  left. 

Appeal  from  district  oourt,  Smmet  coun- 
ty; Gbdroe  H.  Cabs,  Judge. 

Action  to  enforce  spedifio  perfonnance  in 
the  sale  of  real  estate,  and  quiet  the  tiile 
thereto.  The  district  conrC  gft\-e  Judgment 
fur  the  defendants,  and  the  plaintiff  appeals. 

W.  Corjff  for  appellant.  /,  6*.  Meyvrly, 
for  appellees. 

Granger,  J.  The  defendants  were  the 
parents  of  Henry  Lerdell,  who  died  Intestate 
in  January,  188b,  seised  of  tlie  real  estate  In 
question,  situated  in  £mmet  county,  Iowa. 
Tlie  plaintiff  is  a  aon-in-Iaw  of  the  defend- 
ants, who,  at  the  death  of  Henry  Lerdell,  lived 
in  Minnesota.  Henry,  at  the  time  of  his 
death,  lived  with  his  parents  on  the  land  in 
question.  After  the  death  of  Henry,  the 
plaintiff  ami  his  wife,  in  pursuance  of  an 
agreement  to  furnish  rooms  for  the  defend- 
ants, and  certain  provisions  and  money,  as  a 
support,  moved  on  the  land,  and  have  since 
resided  tliere,  and  were,  fur  tlie  consideration 
named,  to  own  the  pivmises.  Borne  two  or 
three  months  thereafter,  this  agreement  was, 
by  oonseut,  set  aside,  and  another  made,  the 
terms  as  to  which  the  parties  are  not  exactly 
Hf^reed,  but  in  pursuance  of  which  a  quit. 
claim  deed  of  the  premises  was  executed  by 
both  defendants.  As  to  the  delivery  of  this 
deed  there  Is  a  dispute,  and  the  fact  is  to  be 
found  from  the  evidence.  At  tbe  time  of 
making  the  contract  under  which  the  deed 
was  signed,  there  was  a  transfer  of  certain 
personal  property  from  defendants  to  plain- 
tiff, the  value  of  the  land  t)elng  fixed  at  $885, 
and  that  of  the  personal  property  at  8115;  the 
sales  of  botii  kinds  of  property,  however,  be- 
ing one  transaction.  The  pl^ntlff's  claim  is 
that,  at  the  time  of  making  tbe  quitclaim 
deed,  it  was  agreed  that  the  defendants  were 
afterwards,  wh**n  the  settlement  of  the  estate 
of  Henry  Lerdell  would  permit,  to  maite  him 
a  warranty  deed  for  the  premises;  and  that 
afterwards,  on  the  2d  of  October,  1886.  the 
plaintiff  and  the  defendant  T.  T.  Lerdell  ex- 
ecuted a  written  agreeuieut  for  the  sale  of 
said  premises  ami  personal  property  for  the 
agreed  price  of  81,000,  and  for  the  execution 
'  of  a  warranty  deeil  therefor  as  soon  as  tiia 
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title  WHS  Approved;  which  agreement  waa  not 
signed  by  the  defendant  Agiitha  Lerdell. 
The  plaintift  aaks  that  the  defendHnts  be  de- 
creed to  specifically  perform  the  contract  to 
convey,  and  that  the  title  to  the  land  be 
quieted  in  him.  Defendants  claim  the  prem- 
ises as  a  homestead,  and  insist  that  there 
never  was  a  delivery  of  the  quitclaim  deed, 
and  no  valid  agreement  to  convey,  under  the 
law. 

1.  We  first  inquire  as  to  the  effect  of  the 
quitclaim  deed.  It  is  not  disputed  but  that. 
If  delivered,  it  would  pass  the  title:  and  we 
nuiRt  look  to  the  evidence  to  find  the  fact. 
To  us.  in  view  of  the  evidence,  the  question 
is  not  doubtful.  It  very  clearly  preponder- 
ates in  favor  of  the  defendants.  There  is  no 
pretense  thitt  tbp  land  was  to  be  solct  on  time, 
but  the  sale  was  to  be  for  cash.  The  piHinttff 
nowhere  says  he  wm  to  have  the  deed  except 
upon  payment  for  the  land  in  full.  There 
was  a  payment  of  9115,  which  defendants  re- 
gard aa  a  payment  for  the  personal  property, 
and  the  plaintiff  as  a  payment  on  both  the 
personal  and  real  property;  that  is,  a  part 
payment  of  the  S1,(K)0  agreed  upon  as  a  con- 
sideration for  all  the  property.  Ilhe  plaintiff, 
in  his  testimony  on  cross-examination,  says: 
**I  ttought  the  personal  property  in  the  fall 
of  1B86.  and  tlie  price  was  $115,  and  the  land 
WHS  $885.  That  is  the  way  each  was  reck- 
oned. The  land  and  personal  property  was 
one  contract,  and  tliere  was  no  separate  con- 
tract. I  bought  the  whole  thing."  In  the 
same  connection,  he  says:  "The  qnitclaim 
deed  was  handed  to  me  by  T.  T.  Lerdell,  Sr.. 
when  it  was  made.  I  handed  it  buck  to  him 
after  Armstrong  said  it  waa  all  right.  I 
thought  they  ought  to  keep  tiie  deed  until  I 
paid  the  balance.  I  thought  the  deed  was 
mine.  I  was  to  pay  $885  when  they  gave  lue 
the  warranty  deed.  The  quitclaim  deed  was 
to  convey  the  land  to  me.  I  was  to  pay  the 
balance  when  they  gave  me  a  deed  and  I  could 
make  a  loan  on  the  land,  and  not  until  then." 
Further  on  in  hia  testimony,  he  suys:  "I 
thought  1  could  get  a  loan  on  the  quitclaim 
deed." 

Before  referring  to  other  testimony.  It  may 
be  said  that  plaintiff's  testimony  as  to  the  de- 
livery of  the  deed  is  not  entirely  consistent. 
If  defendant  Lerdell  delivered  to  him  the  deed, 
and  be  expected  to  use  it  to  secura  a  loan  on 
the  land,  why  should  he  return  it  to  Lerdell 
to  await  the  payment  of  the  balance  of  the 
purchase  money?  To  our  minds,  it  is  a  strong 
concesalon  that  the  delivery  of  the  deed,  and 
the  payment  of  the  balance,  were  lo  beat  tlie 
same  time.  Other  testimony,  added  to  this, 
jilaces  theqiiestion  really  beyond  controversy. 
Mr.  and  Mrs.  Lei'dell  (defendants)  both  say 
that  it  was  agreed  that  the  payment  was  to 
be  wliea  the  deed  waa  delivered,  and,  if  the 
payutent  waa  not  made  the  next  day,  the 
deed  WHS  to  l)e  burned.  T.  T.  Ijerdell,  Jr.,  a 
son  of  defendants,  a  man  of  45  years,  says: 
"I  was  present  when  the  defendants  made 
the  quitclaim  deed  for  the  land  in  suit.  I 
beard  the  contract  for  the  Bale  of  the  land. 
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The  old  folks  sold  the  land  for  $885  cash, 
which  was  to  be  paid  the  next  day.  and,  if 
not,  the  deed  was  to  be  destroyed.  The  old 
folks  were  to  hold  the  deed  until  they  got  Ibe 
money,  which  was  to  be  the  next  day.  This 
is  what  Armstrong*  the  man  who  made  the 
deed.  said. "  Armstrong,  who  wrote  the  deed 
and  took  the  acknow^ledgment,  says:  "It  was 
agreed  at  the  time  the  deed  was  made  that  the 
plaintiff  waa  to  Iiave the  said  deed  when  he  paid 
the  balance  due  on  the  purchase,  which  he 
was  to  get  by  making  a  loan  on  the  land.  I 
was  present  witen  the  sale  was  made.  •  •  * 
I  know  the  quitclaim  deed  was  made  to  con- 
vey absolutely  the  land  to  the  plaintiff,  and 
not  fur  any  other  purpose. "  Mrs.  Woolcut, 
wife  of  plaintiff  and  daughter  of  defendanta, 
was  pi-esent  at  the  sale  and  nsaking  of  the 
deed,  and  says:  **I  aaw  the  deed  made  and 
delivered  to  the  plaintiff,  and  it  was  talked 
between  them,  and  agreed  that  the  plaintitf 
should  pay  the  balance  when  he  could  make 
a  loan  on  said  land,  and  when  he  got  a  war- 
ranty deed  from  the  defendants  for  the  same. 
There  was  nothing  said  or  agn-ed  between 
plaintiff  and  defendants  that  the  deed  shouM 
be  burned  or  destroyed  if  the  $885  was  not 
paid  the  next  day.  L  was  present  at  all  times 
when  the  sale  was  made." 

It  is  to  be  kept  in  mind  that  we  are  now 
considering  the  single  point  if  the  deed  whs 
delivered.  Other  points  will  be  noticed  in 
order.  The  testimony  of  Mrs.  Woolcut  is  di- 
rectly in  condict  with  that  of  defendants, 
Armstrong,  and  T.  T.  Lerdell,  Jr..  and  to 
some  extent  with  that  of  her  husband,  and  to 
Bomi^  extent  she  corroborates  her  husband. 
The  preponderance,  however,  as  before  said, 
is  largely  with  the  defendants.  The  most 
that  can  be  clairhed  for  t)ie  testimony  is  that 
it  shows  that  the  deed  was  to  be  delivered  on 
payment  of  the  balance,  but  that  the  money 
was  to  be  raised  by  a  pledge  of  the  land  us 
security;  and  the  proofs  show  that  the  deed 
was  at  the  bank  on  the  next  day  for  delivery, 
if  the  loan  could  be  obtained  on  such  a  title, 
which  could  nut  be  done,  and  there  was  no  de- 
livery of  the  deed.  The  authorities  cited  by 
appellant  are  far  frum  applicable  to  such  a 
state  of  facts,  an'd  we  only  understand  them 
to  be  urged  under  a  different  view  of  the  tes- 
timony. 

2.  In  view  of  the  fact  that  defendants  re- 
sist the  claim  of  plaintiff  for  a  decree  fur  sp^ 
cific  performance  to  convey  nnder  an  agree- 
ment BO  to  do,  it  Is  important  to  inquire  if 
the  premises  were  invested  with  the  home- 
stead character.  Before  Henry  Lerdeirs 
death,  his  parents  (defendants)  lived  with 
him  on  the  premises.  They  had  no  other 
home.  At  his  death  the  title  of  the.  land 
passed  to  them .  They  were  aged  people,  and 
at  once  commenced  to  arrange  to  live  on  the 
premises,  and  tathat  end  agreed  with  plain- 
tiff to  come  there  with  his  family,  and  fur- 
nish them  a  warm  room  to  live  In  dur- 
ing their  lives,  with  certain  provisions  and 
money,  and  plaintiff  was  to 'have  the  farm. 
The  evidence  does  not  in  terms  disclose 


Digitized  by 


Iowa.) 


STATE  JUS.  CO.  e.  WATEBHOUSE. 


611 


whetheFt  undfr  this  ngreement,  the  home  of 
the  defendant  was  to  1^  on  the  premises,  but 
aucb  is  a  reasonable  inference  from  the  sur- 
rounding facta;  but,  inasmuch  as  the  agree- 
ment was  soon  abandoned,  the  importance  of 
the  i>articular  understanding  in  that  respect 
Is  nut  worthy  of  further  inquirv.  It  Is  a  fact 
that  boti)  plaintifT  and  defendants  continued 
to  reside  there  tiU  the  change  of  contract,  and 
then>a(ter  till  November,  1»86.  At  the  time 
of  making  the  quitd^m  deed  in  question, 
there  was  n  reservation  of  five  acres  for  the 
use  of  the  defendants;  and  all  the  testimony 
shows  that,  unless  sold,  these  defendants  ex- 
pected to  continue  ttie  occupiincj  of  the  prem- 
ises as  a  home.  There  is  no  fact  l>etter  estab- 
lished in  the  case.  They  left  the  premises  In 
Xoveuib' r,  1B86,  but  It  was  because  of  the 
unfriendly  relations  between  the  plaintiff's 
family  and  them,  and  not  from  a  desire  or 
purpose  to  abandon  the  premises  as  a  home, 
but  merely  as  h  present  expedient. 

3.  With  the  homestead  chHiacter  estab- 
lished, is  theie  any  remaining  ground  on 
which  there  can  be  a  decree  for  speciQc  per- 
formance, or  the  title  quieted  in  plaintiff? 
The  homestead  bad  not  been  platted  under  the 
provisions  of  Code,  §  19^,  and  hence  the 
homestead  right  extended  to  every  pHrt  of  the 
premises.  Goodrich  v.  Brown, 63  Iowa,  247, 
IB  X.  W.  Rep.  893.  Tlie  written  agreement 
signed  by  T.  T.  Lerdell,  October  2. 1886.  was 
not  signed  and  concurred  in  by  the  defend- 
ant Agatha  Lerd^ell.  and  as  to  a  homestead 
the  contract  was  void.  Barnelt  v.  Menden- 
hall,  42  luwa,  296,  and  cases  dted.  With  the 
facts  establislied  as  to  a  homestead  right,  and 
the  non-delivery  of  the  quitclaim  deed,  there 
Is  no  basis  for  the  plainllfl^s  recovery,  and 
the  judgment  of  the  district  court  is  affirmed. 


Statji  Ins.  Co.  o.  Watbbhousb  et  al, 

{Suprtmt  Comt  of  Iowa.  Got  9S,  1880.) 

BaanoB  or  Pbociss— Cohporitio:i8— JtmoniiT 
— Injunctiox. 
1.  The  raoordioff  agemt  of  an  lasoranoe  oom- 
paoT,  whose  bnslaeas  Ts  merely  to  write  pdllcfes 
and  look  after  the  Interests  of  toe  company  in  con- 
neetlOD  with  property  Insured  by  him,  is  not  ao 
agent  employed  in  the  general  manaffement  of  the 
bosloesa,  within  the  meaninff  of  Code  Iowa,  1878, 
i  9813,  relating  to  service  of  process  on  corpora- 

8.  When  a  Judgment  rendered  on  default  is 
void  for  lack  of  service  of  the  original  notice  on 
the  defendant,  the  fact  that  the  court  in  rendering 
judgment  passed  on  the  Bufflcteocy  of  the  service 
of  the  notice  Is  not  a  har  to  a  read  judication  of  the 
quesiion  in  an  acUoo  to  restrain  toe  levy  of  an  ex- 
eoatioD  on  such  Judgment 

8.  Whereajudgmentisabsolutelyvoldforlack 
of  service  of  notice  on  the  defendaat,  an  aoUon  in 
equity  to  cancel  such  judgment  may  be  maintained 
In  any  court  of  competent  jurisdiction. 

4.  Where  a  judgmont  ren<lered  on  default  Is 
void  for  lack  of  Jurisdiction,  the  acta  of  the  defend- 
ant In  filing  a  qemurrer  in  the  belief  that  default 
had  not  t>een  entered,  and  afterwards  filing  a  mo- 
tion to  set  aside  the  default,  which  motion  was 
abundonod,  cannot  bo  construed  as  a  w^verof  the 
question  of  Jurisdiction. 

Appeal  from  superior  court  of  Keokuk;  H. 
Bask,  Judge 


This  is  an  action  in  equity  by  which  the 
plaintiff  seeks  to  vacate  and  annul  a  judg- 
ment rendered  against  it  in  the  court  bi-luw 
at  the  suit  of  the  defendant  Thomas  Water- 
house.  Before  this  action  was  commenced 
an  execution  had  been  issued  upon  the  judg- 
ment, and  an  injunction  was  Issued  restrain- 
ing the  slierifl  from  proceeding  to  collect  the 
same.  An  answer  and  a  motion  to  dissolve 
tlie  Injunction  were  filed,  and  upon  a  bearing 
on  the  motion  the  court  dissolved  the  injunc- 
tion.   Plaintiff  appeals. 

Cummina  t&  Wright  and  Craig,  McCrearj/t 
&  Craig,  for  appellant.  John  P,  Hominh 
and  Jmmet  H,  Anderson,  for  appellees. 

HoTHROCE,  J.  1.  The  plaintiff  Is  a  Are 
insurance  company,  organized  as  a  corpor*- 
tion  under  the  laws  of  tbis  state.  On  the  6th 
day  of  April,  1885.  the  defendant  Waterhouse 
was  the  owner  of  a  one-story  frame  building 
in  wttich  he  kept  a  general  store.  On  that 
day  one  Farel  took  an  application  from  Wa- 
terhouse for  a  policy  of  insurance  in  the 
plaintiff  .company  on  the  said  building  and 
stock  of  goods.  The  application  was  for- 
warded by  Farel  to  the  insurance  company, 
and  was  received  at  the  office  of  the  company 
at  the  city  of  Des  Moines  on  the  10th  day  of 
April.  1885.  The  application  provided  that 
no  liability  of  the  company  should  attach  un- 
til the  insurance  should  be  approved  by  the 
secretary  of  the  company.  On  the  13th  day 
of  April,  1S85,  the  risk  was  declined  by  the 
company,  and  the  application  was  returned 
to  Fare],  who  afterwards  returned  it'to  Wa- 
terhouse. together  with  a  promissory  note 
which  Waterhouse  had  given  for  the  premi- 
um for  the  insurance.  The  rate  of  insurance 
was  fixed  by  the  application  at  1^  per  cent, 
and  the  risk  was  relused  iKcause  the  osual 
and  customiU'y  rate  for  risks  of  that  charac- 
ter WHS  2  pi-r  cent.  The  store  and  stock  of 
goods  were  consumed  by  fire  on  the  14th  day 
of  April.  1885,  as  appears  from  the  judgment 
which  the  {ilalntitT  seeks  to  vacate.  There  is 
some  doubt  about  the  correctness  of  this 
date,  but  it  is  immaterial,  as  it  appears, 
without  conflict  In  the  evidence,  that  the  offi- 
cer of  the  plaintiff  whose  business  it  was  to 
pass  upon  and  accept  or  reject  the  risk  had  no 
knowledge  tliat  the  property  was  destroyed 
when  the  risk  was  rejected.  On  the  14th 
day  of  March.  1887.  nearly  two  years  after 
the  loss  by  fire,  Waterhouse  commenced  an 
action  in  the  court  l>elow  to  recover  tlie 
amount  named  in  the  application,  and  on  the 
7th  day  of  April.  1887.  a  default  was  entered 
against  the  insurance  company,  and  on  tlie 
next  day  a  judgment  by  default  was  rendered 
against  the  company  forS2,210.  On  the  15th 
day  of  the  same  month  this  action  was  com- 
menced to  vacate  tlie  judgment  upon  the 
ground  that  it  is  absolut^y  void,  because 
there  was  no  service  of  an  original  notice  of 
the  action  upon  the  insurance  company. 

The  facts  with  regard  to  the  original  no- 
tice areas  follows:  Tlie  man  Farel  whoto(A 
Uw  application  for  the  insurance  was  not  an 
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agent  of  the  company  for  my  parpose.  He 
WHS  a  mere  volunteer.  No  attempt  was  made 
to  servean  original  notice  upon  liim.  Service 
was  had  upon  one  H.  B.  Blood,  in  the  city  of 
Keokuk,  At  that  time  Blood  was  what  1b 
known  as  a  recording  agent  of  the  company 
at  Keokuk.  He  had  nothing  to  do  with  the 
business  of  the  company  except  to  write  pol- 
icies, and  give  attention  to  such  policies  as 
he  had  issued,  and  to  look  after  the  Intereate 
of  the  company  In  connection  with  the  prop- 
erty insured  hy him.  Theoriginal  noticeand 
the  return  thereon  are  in  proper  form,  and 
the  only  question  in  connection  therewith  is, 
was  the  service  upon  Blood  binding  on  the 
company?  It  Is  provided  by  section  2618  of 
the  Code  that "  when  acorporation,  company, 
or  individual  has.  for  the  tranSMction  of  any 
business,  an  office  or  agency  in  any  county 
other  than  that  in  which  the  principal  re- 
sides, service  may  be  made  on  any  agent  or 
derk  employed  in  such  office  or  agency,  in  all 
actions  growing  out  of  or  connected  with  ttie 
business  of  that  office  or  agency." 

There  la  no  claim  that  the  application  for 
insurance  in  controversy  in  thia  case  had  any 
connection  with  the  business  ot  the  office  or 
agency  of  Blood  at  Keokuk.  It  la  claimed, 
however,  that  Biood  was  an  agent  employed 
in  the  general  management  of  the  biisineas 
of  the  company,  and  that,  under  section  2612 
of  the  Code,  the  service  was  good.  In  the 
case  of  Insurance  Co.  v.  Granger,  62  Iowa, 
272.  17  N.  W.  Rep.  504.  ft  was  held  that  the 
service  of  an  original  notice  upon  one  Bish- 
op, who  was  a  recording  agent  of  the  insur- 
ance company  at  Culo,  in  Stony  county,  was 
not  sufficient  to  confer  Jurisdiction  upon  the 
court,  it  is  true  that  it  Is  stated  in  the  opin- 
ion in  that  case  that  it  was  nut  claimed  thHt 
Bishop  was  an  agent  employed  in  the  general 
man^ement  of  the  business  of  the  company, 
upon  whom  notice  was  authorized  to  be 
served  under  section  2612  of  the  Code.  The 
question  whs  in  the  case,  however,  and,  if 
this  court  had  been  of  opinion  that  Bishop 
was  such  agent,  the  cause  would  have  been 
affirmed  and  not  reversed.  The  question  was 
necessarily  determined,  and  It  appears  to  us 
now  that  it  is  so  plain  that  a  mere  local  In- 
surance agent  is  not  employed  in  the  general 
management  of  the  business  of  the  company 
that  it  is  not  at  all  strange  that  the  opinion 
In  the  cited  case  assumes  such  to  be  the  fact. 
We  are  cited  to  the  case  of  Viele  v.  Insur- 
ance Co..  26  Iowa,  9,  and  other  cases,  as  au- 
thority for  holding  that  Blood  was  engaged 
in  the  general  management  of  plaintiff's  busi- 
ness. There  is  not  one  of  the  cited  cases 
in  which  tlie  question  now  under  considera- 
tion is  jnvolvwl.  Thpyinnomannerinvolve 
a  construction  of  section  2612  of  the  Code. 
They  are  cases  where  the  powers  of  agents 
lire  discussed  in  connection  with  Insurance 
contracts  made  by  them,  and  the  like.  We 
have  no  hesitancy  in  holding  that  the  court 
below  acquired  no  jurisdiction  of  the  Insur- 
ance company  by  service  of  the  original  no- 
tice on  Biood.   To  hold  otlnirwise  would,  in 


onr  opinion,  be  a  manifest  pernraion  of  the 
plain  provisions  of  the  statute. 

2.  Counsel  claim  that,  becauaetheanperlor 
court  determined  that  the  servlee  upon 
Blood  was  binding  upon  the  company,  the 
question  cannot  be  again  considered  in  this 
action.  It  is  to  be  remembered,  however, 
that  this  Is  not  a  case  of  a  defective  notice 
nor  defective  service.  As  we  have  said,  they 
are  not  defective  in  form;  but  there  was  no 
servico  upon  the  defendant  in  the  action. 
The  court  did  not,  therefore,  acquire  jurisdic- 
tion of  the  person  of  the  defendant,  and  its 
adjudication  was  void. 

It  appears  from  the  record  that  a  transci1|it 
of  the  judgment  was  filed  in  the  office  ot  the 
clerk  of  the  dtstrictcourt.and  that  the  execu- 
tion sought  to  be  enjoined  Issued  from  that 
court.  It  is  claimed  that  the  action,  if  main- 
tainable at  all,  should  have  been  brought  in 
that  court.  It  was  held  in  Arnold  v.  Haw- 
ley.  67  Iowa,  313,  25  N.  W.  Rep.  259.  that, 
where  a  judgment  is  absolutely  volil  because 
no  notice  was  served  on  the  defendant,  an 
original  action  In  eqaHiy  to  cancel  the  judg- 
ment may  be  maintained  in  any  court  having 
jurisdiction  of  such  matters.  It  Is  not  die* 
puted  that  the  superior  court  has  jurisdiction 
in  chancery,  and,  following  the  case  above 
cited,  it  must  be  regarded  aa  srttled  that  the 
action  may  be  maintained. 

8.  We  do  not  propose  to  follow  counsel  into 
a  discussion  as  to  whether  tills  judgment  by 
default  should  not  have  been  taken  because 
of  certain  correspondence  between  counsel  in 
the  case  at  or  abont  the  time  the  default  was 
entered.  Counsel  for  the  insurance  compa- 
ny Bled  a  demurrer  after  the  judgment  was 
rendered,  and  afterwards  filed  a  motion  to 
set  aside  the  default.  We  do  not  regard  the 
demurrer  and  motion  as  in  any  respect  waiv- 
ing the  question  of  jurisdiction.  The  de- 
murrer was  filed  in  the  belief  that  no  default 
had  been  taken,  and  the  motion  to  set  aside 
the  default  appears  to  have  been  abandoned. 
The  petition  in  this  case  was  filed  within 
four  days  after  the  motion  to  set  aside  the 
default.  The  order  disaolrlng  the  injuno- 
tion  wlU  be  reversed. 


Kaitfhak  9t  aZ.  e.  Faxlet  MAxmr'e  Go. 

(Supreme  Court  of  Iowa.  Oct  38, 1889.) 
AuTHOBiTT  or  AoBXT— CovsrauonoiT  or  Gov- 

1BAGT— APPBAZ.. 

1.  la  an  action  for  the  breach  of  a  oontract 

made  by  vendor's  acont  for  the  delivery  of  certaia 
goods,  and  giving  the  vendee  the  exclusive  right 
to  Bell  the  goods  in  a  certain  territory,  where  there 
is  evidence  that  it  was  the  custom  m  that  line  of 
trade  for  agents  to  give  dealers  the  exclusive  oon- 
trol  of  certain  territory,  the  question  whether  ven- 
dor's agent  had  authority  to  make  such  oontract 
should  nave  been  submitted  to  the  jury. 

2.  In  such  action,  wbere  there  is  evidence 
showing  ttiercndce  was  to  have  the  goods  for  a^ 
as  long  as  be  "pushed  them,  "the  question  whether 
there  wa^  an  agreement  on  the  paii;  of  the  vendee 
to  send  mea  ioto  tbe  territory  to  cauvaas  and  work 
up  a  trade  In  the  goods  should  be  submitted  to  tbe 
jury. 

&  A  provision  in  such  contract  that  vendea 
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should  have  the  exclusive  sate  of  the  goods  "in  D., 
and  the  territorr  tributary  thereto, "  is  sufScleutly 
definite  as  to  tne  territory  In  which  vendee  had 
the  excluBiTO  right  of  sale. 

4.  The  testimony  showed  that  the  vendor  gave 
vendee  the  exclusive  right  to  sell  the  goods  In  cer- 
tain terrttorv,  and  agreed  to  send  him  the  goods 
as  he  ordered  them,  and  as  long  as  he  had  aale  for 
tiieiD.  Hetd  that,  under  snob  oontraet,  the  vendor 
was  obliged  to  fumlah  the  good*  M  they  were  or- 
dered by  the  vendee,  and  not  merely  to  fill  sooh 
orders  as  the  vendee  took  In  canvassing  for  the 
goods. 

6.  Under  such  oontraot  the  vendor  cannot  ter^ 
minate  the  contract  at  any  time,  hut  must  furnish 
the  goods  as  long  as  the  vendee  orders  them,  or 
has  sale  for  them. 

0.  Where  a  contract  provides  that  the  vendor 
wlii  famish  the  vendee  With  certain  goods  as  long 
as  he  has  sale  for  them,  and  as  long  an  he  orders 
them,  a  delivery  of  goods  on  the  order  of  the  ven* 
dee  is  such  part  performance  as  will  take  the  con- 
tract out  of  the  statute  of  frauds,  under  Code  Iowa, 
1878,  t  8664,  relating  to  oontracta  for  the  sale  of 
personal  property, 

7.  On  appeal,  where  It  appears  that  the  motion 
for  new  trial  was  not  filed  within  the  time  pre- 
scribed by  statute,  the  supreme  court  mi^,  how- 
ever, cotiaider  other  assignments  of  error,  not 
based  on  such  motion,  under  Code  Iowa  1878,  |oU0, 
relating  to  proceedings  on  appeal. 

8.  Ad  assignment  of  error,  "that  the  court 
erred  In  sustaining  the  motion  oiade  by  plaintiff  at 
the  close  of  defendant's  testimony,  and  directing 
a  verdict  for  plaintiff, "  is  suffloiently  speolflo  with- 
out stating  what  the  motion  was. 

Appeal  from  district  court.  Dabuqne  conn- 
t/;  D.  J.  L&NEHAN,  Judge. 

rinlnliffs  sue  for  the  purchase  price  of  a 
quantity  of  cigars.  Defendaut  admits  the 
claim,  and,  hy  way  of  cross-action,  clHlma 
damages  for  breach  of  contract  for  the  deliv- 
ery uf  cigars.  From  a  judgment  for  jdain- 
tiffs,  the  defendant  appeals. 

Utt  Broif,  i£  Michel,  for  appellant.  Poto> 
«ra  A  Laoff,  for  appellees. 

Grakoer.  J.  This  action  was  brought  to 
recover  of  defendant  the  value  of  a  quantity 
of  cigars.  The  claim  of  plaintifEs  is  admit- 
ted, and  the  issuee  are  upon  the  answer  and 
reply.  FiaintifEs  are  manufacturers  and 
wholesale  dealers  In  cigars  in  the  city  of  New 
York.  Tlie  defendant  is  a  corporation  doing 
business  in  Bubuqne,  Iowa,  as  Jobbers,  and 
tlieir  business  includes  the  sale  of  cigars  in 
Dubuque  and  tiie  country  tributary  thereto. 
The  averments  of  the  cro^s-p«tition,  in  brief, 
are  that  in  March,  ISHb,  the  plaintifE  company 
agreed  to  give  to  thedefendunt  the  exclusive 
right  to  sell  in  Dubuque,  and  country  tribu- 
tary thereto,  a  certain  brand  of  cigars  known 
as  "Our  Hob,"  wtiiuh  brand  the  plaintiffs  bad 
the  exclusive  right  to  manufacture;  that  in 
consideration  of  the  plaintiffs* agreement  the 
defendant  was  to  employ  men  to  travel  and 
sell  such  cigars,  and  establish  a  ti'ade  therein 
in  said  territory;  that  in  pursuance  of  such 
agreement  tUe^del^endant  did  employ  men  so 
to  travel,  who  expended  time  and  money  in 
building  up  a  trade  for  said  cigars;  that  for 
tlie  purpose  of  such  trade  plaintiffs  were  to 
ship  tlie  defendant  cigars  wlien  ordered,  and 
so  long  as  dtfendant  desired  to  deal  in  the 
cigar,  or  so  lung  as  the  trade  continued;  that 
the  agreement  was  observed  by  twth  piirties 


to  the  2Sd  of  June,  1885,  when  the  plaintiflh 
violated  the  agreement  by  ref  usi  ng  to  furnish 
cigars  to  the  defendant  for  such  trade.  The 
plaintiffs  deny  these  allegations  of  the  cross- 
petition.  At  the  trial  in  the  district  court 
the  defendant  introduced  evUence  tending 
to  establish  the  contract,  the  breach,  and 
damage.  At  the  close  of  the  defendant's  tes- 
timony, on  motion  of  plaintiffs,  the  court 
struck  out  of  the  evidence  introduced  on  the 
question  of  damage,  and  as  to  the  refusal  of 
plaintiffs  to  furnish  cigars,  and  directed  the 
jury  to  return  a  verdict  for  plaintlfb  for  the 
amount  of  their  claim. 

1.  Appellees  claim  that  alleged  errors  In  the 
case  cannot  be  considered,  because  tbe  assign- 
ment la  not  BuSciently  specific.  One  assign- 
ment Is  that  "the  court  erred  tn  sustaiiUng 
the  taotlon  made  by  plaintiff  at  the  close  m 
defendant's  testimony,  and  directing  a  ver- 
dict for  the  plaintiff."  The  argument  treats 
this  assignment  as  Involving  a  ''misappre- 
hension"  of  appellees'  motion,  to  the  extent 
of  assuming  tluit  the  motion  a^ed  the  court 
to  direct  a  verdict  fbr  plalaUfEs.  It  Is  true 
the  motion  does  not  ask  that,  and  we  think 
It  equally  true  that  the  assignment  does  not 
convey  socfa  a  meaning.  It  merely  assigns 
error  In  sustaining  the  motion,  whatever  it 
was,  and  In  dlret^ing  the  verdict  as  the  court 
did.  Thus  nnderst^  th^  Is  no  mI8.■^)p^e- 
henslon.  and  the  assignment  calls  attention 
directly  to  tbe  error  complained  uf,  whioh  li 
tlie  purpose  of  the  assignment.  It  is  true 
that  of  tiie  assignments  made  some  are  un- 
necessary, being  the  same  assignment  made 
tn  different  forms.  This  practice  is  quite 
common,  and  induced  by  a  spirit  of  caution 
to  avoid  fulure  in  having  the  assignment 
considered.  Other  assignments  we  think  ara 
sufflcient,  and  will  receive  notice. 

2.  We  first  notice  the  error  assigned  as  to 
ruling  on  motion  to  strike  tlie  testimony. 
The  testimony  Is  so  directly  involved  In  the 
consideration  of  this  point  that  we  set  out  a 
part  of  It,  and  will,  as  It  becomes  important, 
refer  toother  points.  J.  K.  Farley,  for  de- 
fendant, said:  "Defendant  company  is  and 
has  been  engaged  for  the  past  seven  years  in 
jobbing  teas,  coffees,  and  other  like  groceries; 
also  cigars  and  crackers.  During  all  of  that 
time  I  have  Iwen  its  secretary,  treasurer,  and 
business  manager.  The  territory  we  covered 
is  northern  Iowa,  southern  I^kota,  Min- 
nesoU  as  far  as  Red  Wing,  and  southern 
Wiscousln,  and  nortliern  Dlioois.  Forover 
seven  years  we  have  jobbed  cigars  over  this 
territory,  and  have  kept  aliout  five  men  on 
tiie  road.  We  buy  our  cigars  from  the  manu- 
facturers in  the  east.  Tlie  first  business 
transaction  we  ever  had  with  the  plaintiffs 
was  in  relation  to  tlieir  'Our  Bob'  cixars. 
Mr.  Katz,  representing  plaintiffs'  firm,  called 
nn  me  in  forepart  of  March,  1885.  He  told 
me  he  had  a  special  brand  of  cigars  he  would 
like  for  us  to  take  hold  of,  and  talked  a  good 
deal  almut  tbe  merits,  as  being  the  finest 
tiling  on  tlie  market.  It  was  having  a  big 
trade  in  the  east,  and  he  would  like  to  liave 
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OS  take  hoM  nf  It.  He  said  It  was  the  finest 
five-cent  cigar  made  In  New  York  city.  That 
lie  wanted  ns  to  take  hold  of  them,  and  tatk 
of  that  character,  and  he  would  guaranty  us  a 
bigsaleon  them, and  that  he  would  give  iistbe 
exclusive  sale  of  the  cigar  in  Dubuque,  and 
the  territory  tributary  to  it.  That  he  wouldn't 
sell  to  anybody  else  in  Dubuque;  and  Mr. 
Kalz  said  that  he  would  not  sell  the  cigars 
any  nearer  than  Omalia,  on  the  west,  St. 
Louis,  on  the  south,  Chicago  on  the  east,  and 
St.  Paul,  on  the  north,  so  that  they  woudn't 
conflict  with  us;  and  insisted  in  thnt  way  on 
me  taking  hold  of  the  cigars.  I  told  him  that 
we  had  a  large  stock  of  cigars,  and  that  we 
could  not  take  hold  of  tlietn  without  dropping 
something  out;  that  it  was  an  injury  to  ns 
to  do  so;  and  he  insisted,  and  at  last  we  j^ave 
him  an  order,  with  the  understanding,  as 
stated,  that  we  were  to  have  the  exclusive 
control  of  the  cigars  for  Dubuque,  and  terri- 
tory tributary,  and  he  would  nut  sell  anybody 
else,  as  stated;  and  the  cigars  came  in  due 
time.  A  lot  of  advertising  matter  was  also 
sent  as, —  street  signs  and  such  things. 
When  Mr.  Eatz  made  these  representations  to 
me,  I  told  him  if  his  honse  would  furnish 
na  with  goods,  give  us  the  exclusive  sale  for 
Bubuquf,  and  the  territory  tributary,  he 
could  ship  us  a  case  of  goodit.  He  said,  *  The 
house  will  do  bo,*  and  took  the  order.  He 
aald  they  would  furnish  as  ttie  goods  as  long 
as  we  pushed  them.  He  [Katz]  said  they 
would  furnish  us  the  goods  as  long  as  we  had 
a  sale  for  them»  and  as  we  ordered  them,  and 
as  long  as  we  ordered  them.  The  price  was 
to  be  $28  per  thousand.  We  were  to  make  a 
large  profit.  After  this  agreement  I  gave 
an  Older  to  Mr.  Katz  for  ten  thousand  ci- 
gars. Plaintiffs  acknowledged  the  receipt  of 
the  order  in  writing."  It  there  was  a  con- 
tract, as  alleged.  It  was  made  by  an  agent  of 
the  plaintifTs,  and  a  ground  of  the  motion  is 
that  it  does  not  appear  that  snch  agent  had 
authority  to  make  the  contract:  It  appears 
that  one  Katz  was  the  agent  of  the  plaintiffs, 
and  as  such  was  at  Dubuque  at  the  time  the 
contract  is  alleged  to  have  been  made,  and 
thiit  he  was  selling  plaintiff  Job  lots  of  ci- 
gars, and  ]i  ton-thousand  lot  was  shipped  to 
defendant,  and  the  receipt  for  the  order 
speaks  of  it  as  being  "through  our  Mr.  Katz;" 
and  of  the  fact  of  this  i^enoy  we  think  there 
Is  no  dispute;  that  the  dispute  is  merely  as 
to  the  extent  of  the  agency.  Such  a  question 
is,  of  course,  one  of  fact.  Was  there,  then, 
tmtimony  such  as  to  entitle  the  jury  to  pass 
on  that  question? — the  precise  question  ha- 
Ing,  did  the  agent  have  authority  to  bind  the 
plaintiffs  to  a  contract  as  alleged? 

Mr.  D.  D.  Meyer  was  a  witne  s  for  defend- 
ant, and  gave  testimony  as  follows:  "Live 
in  city  of  Dubaque.  I  have  been  engaged 
in  manufacturing,  jobbinjr,  and  retailing 
cigars  here  and  in  this  territory  for  twenty 
years.  We  procare  most  of  oar  cigars 
from  manufacturers  in  New  York.  We  buy 
from  their  traveling  salemen  who  visit  us.  I 
know  a  general  usage  and  custom,  relating 


to  the  authority  of  these  agents,  giving  ex- 
clusive right  to  sell  a  certain  brand  of  cigars 
in  a  certain  territory.  This  usage  extends  all 
over  the  country.  I  never  did  business  in 
any  other  town,  but  havedone  business  with 
men  representing  houses  all  over  thecountry. 
The  usage  or  custom  is.  ttie  traveling  men 
have  the  right  to  make  contracts  giving  the 
jobbers  exclusive  right  to  certain  territory. 
They  all  do  it.  Cross- Examination.  It  they 
did  not  give  the  exclusive  rigtit,  the  jobbers 
would  not  take  hold  of  it;  they  would  not  do  it 
under  any  circumstances."  We  then  have 
the  case  of  an  agent  engaged  In  introducing 
a  brand  of  cigai-s  in  the  west,  and  dealing 
with  a  local  jobbing  house  in  the  discharge 
of  his  duties.  Under  such  circumstances, 
what  authority  had  the  defendant  a  right  to 
presume  the  agent  possessed?  Thepowerand 
authority  usually  exercised  in  like  cases. 
While  the  point  is  not  so  ruled,  it  is  recognizeil 
in  Strickland  v.  Insurance  Co.,  66  lo.wa,  466 
23  N.  W.  Bep.  926.  and  is  supported  by  City 
of  Davenpoi-t  v.  Insurance  Co.,  17  Iowa,  276. 
In  1  Watt,  Act.  &  Def .  221,  the  rule  is  stated 
as  follows:  "In  determining  what  authority 
has  been  given,  it  may.  as  a  general  rule,  be 
assumed  that  the  principal  Intended  to  give, 
and  that  the  authority  conferred  includesand 
carries  with  it.  the  power  to  employ  all  the 
usual  and  necessary  means  of  executing  it  in 
such  manner  as  to  accomplish  the  objects 
which  the  principal  had  in  view  in  creating  the 
agency."  The  author  cites  abuudantauthor- 
ities  for  Its  support,  and  we  think  the  rule  Is 
nowhere  questioned  on  authority.  With  this 
rule  to  guide  there  should  be  no  question  but 
that,  with  tlietestimony  of  Meyer,  the  question 
as  to  the  authority  of  the  agent  was  one  for  tlie 
jury.  If  his  testimony  is  true,  other  agents 
in  tike  business  generally  possessed  the  au- 
thority claimed  to  have  been  exercised  by 
Katz,  and  tlie  authority  exercised  was  a  nec- 
essary means  to  accomplish  the  purpose  of 
his  agency. 

In  defense  of  the  rnltng  on  the  motion  it 
is  urged  that  the  contract  under  which  the 
damage  Is  claimed  is  too  Indefinite  and  nn- 
certain,  and  among  the  ivasons  specified  are 
these:  "There  is  no  agreement  on  the  part 
of  defendants  to  work  up  the  trade,  nor  to  put 
men  into  the  field  to  canvass. "  The  evidence 
dues  not,  in  terms,  state  such  an  agreement, 
but  it  does  show  that  defendant  bought  ci- 
gars  for  sale  in  tliat  territory,  and  ttiat  de- 
fendant was  to  have  the  goods  for  sale  as 
long  as  it  **pushed  them."  This  is  surely  ev- 
idence of  the  fact  of  snch  an  agreement. 
Whether  sufficient  or  not  was  a  question  for 
the  jury,  and  the  testimony  very  plainly 
shows  that  men  were  making  the  canvass, 
and  that  expenses  wera  incurred  in  so  doing. 

The  point  is  made  that,  if  there  was  such 
a  coiitriict,  plaintiffs  were  only  required  to 
furnish  cigars  to  fill  orders  taken  by  the  de- 
fendant; but  no  such  agreement  is  alleged  or 
attempted  to  be  proved.  The  disclosui'ea  by 
the  record  as  to  the  contract  in  that  respe^ 
are  that  the  cigars  were  to  be  furnished  as 
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ordered  by  defendant,  and  the  shipments 
made  purpoi-t  tahave  been  made  In  pursuance 
of  such  orders.  The  orders  spoken  of  are  the 
orders  of  defendant. 

It  is  also  said  that  plaf  ntiffs  had  the  right 
to  terminate  tlie  contract  at  any  time,  and 
tlmt  they  did  so  by  refusing  to  furnish  more 
cigars.  The  record  does  not  sustain  tlie 
claim.  The  averments  of  the  petition  are, 
and  also  the  proofs,  that  the  cigars  were  to  be 
furnished  as  long  as  defendant  wanted  or  or- 
dered  and  bad  sale  for  them.  In  this  respect 
the  contract  la  not  so  indefinite  aa  to  be  void. 

in  defense  of  the  motion  to  strike,  it  is  also 
urged  that  tlie  contract  is  within  the  statute 
of  frauds,  and  the  proofs  offered  are  not  com- 
petent, not  being  In  writing.  Tlie  Code  on 
that  subject,  referring  to  contracts  to  be  evi- 
denced in  writing,  ts.  (section  3664:)  "Such 
contracts  embrace  (1)  those  in  relation  to 
tlie  sate  of  pereunal  property,  when  no  part 
of  the  property  is  delivered,  and  no  part  of 
the  price  is  paid."  For  the  purpose  of  this 
question  we  must  consider  that  the  contract 
was  made,  aa  it  turns  upon  the  query,  if  any 
part  of  tlie  property  was  delivered,  or  any 
part  of  the  price  paid.  Conceding,  for  argu- 
ment*  that  the  contract  was  made,  we  then 
have  the  undisputed  facts  thnt  two  lots  of 
cigars  were  ordered  and  delivereil. — the  lots 
being  10,000  cigars  ettch, — and  one  iut  was 
paid  for.  We  tliink  this  clearly  a  part  per^ 
formance  of  the  contract.  The  contract  was 
to  deliver  or  furnish  cigars  to  establish  and 
supply  the  trade  in  a  certain  section.  A  part 
of  the  goods  was  furnished  and  applied  to 
the  purpose,  and  a  part  paid  for.  The  spirit 
of  the  law  as  to  the  exceptions  in  proving 
such  oon  tracts  would  be  violated  to  hold  that 
each  lot  was  a  separate  transaction  or  con- 
tract. If  the  contract  was  made,  tlie  plaintiffs 
bad  no  discretion  as  to  supplying  the  orders 
if  the  trade  continued.  Each  onler  was  not 
a  new  contract,  but  In  fulfillment  of  the  old 
one.  With  these  rulings  the  testimony  of 
Farley  and  Meyer  cerlatnly  presented  a  qneft- 
tion  for  the  jury  as  to  whethfr  there  was  a 
contract,  and  a  breach  thereof;  and,  if  so,  it 
was  error  to  strike  out  the  testimony  tending 
to  show  the  damage. 

8.  Again,  It  Is  said  that  the  contract  is  too 
indefinite  to  be  valid,  because  of  the  uncer- 
tainty as-  to  territory  embraced  in  its  terms. 
The  point  doea  not  receive  eliOwratlon  in  ar- 
gument, and  we  doubt  if  much  reliance  is 
placed  upon  it.  The  contract,  as  alleged,  is: 
"Dubuque,  and  Uie  territury  tributary  there- 
to." There  Is  certaiiily  a  section  of  country 
tributary  to  Dubuque  for  the  purpose  of  such 
a  trade,  and  it  is  certainly  a  matter  not  in. 
susceptible  of  proof;  and,  again,  the  parties, 
by  their  contract,  seem  to  have  eliminated 
mueh  of  the  difllculty  anticipated,  for  It  ap- 
pears in  the  testimony  above  quo^  that 
there  was  an  agreement  that  the  plaintiffs 
ehould  not  sell  nearer  Uian  Omaha,  on  the 
west,  St.  Louis,  on  the  south,  Chicago,  on  the 
east,  and  St.  Paul,  on  the  nurtli.  While, 
perhaps,  with  Uils  aud  other  testimony,  it 


would  be  very  difficult,  if  not  impossible,  to 
establish  deHnite  lines  as  bounding  the  terri- 
tory intended,  the  regulations  of  trade,  and 
the  experience  of  tradesmen,  would  enable 
the  court  to  so  find  the  fact  as  to  meet  the  in- 
tent of  all  parties,  and  enfurce  the  contract 
with  reasonable  certainty.  If  A.  should  em- 
play  ti.  as  a  traveling  salesman  In  Dubuque, 
and  the  territory  tributary  thereto,  we  do  not 
think  it  would  be  held  that  either  could 
avoid  the  contract  merely  because  of  indefi- 
niteness  as  to  the  territory.  The  law  as- 
sumes that  the  parties  contracted  underatand- 
ingly  upon  the  question,  and  tlie  court  will 
not  dismiss  them  without  inquiry  as  to  the 
fact,  where  its  aHceitainment  is  a  matter  of 
reasonable  certainty.  The  case  should  not  be 
confounded  with  the  rule  as  to  contracts  .be- 
ing disregarded  because  of  Indeflniteness 
arising  from  the  terms  or  language  used  in 
the  contract,  where  the  ioieiit  of  the  parties 
cannot  be  understood. 

4.  Errors  are  assigned  as  to  the  rulings  on 
the  introduction  of  testimony.  Several  ques- 
tions were  asked  Mr.  Farley  bearing  on  the 
question  of  damage,  and  from  appellees'  ar- 
gument we  infer  that  the  rulings  excluding 
the  testimony  were  based  on  the  order  <n 
proofs,  as  to  which  the  court  has  adiseretioin 
and,  as  the  rule  as  to  the  proper  measure  of 
damage  is  not  before  us,  we  think  it  unnece»- 
sary  to  consider  the  assignments. 

5.  The  verdict  in  the  case  was  returned  on 
the  14th  of  November,  and  the  motion  for  a 
new  trial  was  not  filed  until  the  18th,  which 
was  afterwards  overruled,  and  it  is  urged 
that  no  error  can  be  based  thereon  because 
not  filed  within  the  time  provided  by  law. 
The  position  is  likely  correct  as  to  errors 
Imsed  on  the  motion,  but  exceptions  were 
taken,  and  errors  asslgnedi  independent  of  the 
motion  for  a  new  trial,  and  with  such  a  rec- 
ord this  court  may  review  and  reverse  the  ho> 
tion  of  the  court  below.  Code,  §  3169;  Dre- 
fahl  V.  Tuttle,42  Iowa,  177;  Brown  v.Bose^ 
55  Iowa.  734, 7  N.  W.  Kep.  133.  Other  cases 
an  to  the  same  effect. 

The  foregoing  disposm  of  the  necessary 
questions,  and  the  judgment  is  reversed. 


McQuADB  V.  Chioago,  11. 1.  &  P.  Rt.  Oa 

{Supreme  Court  of  ItAoa.   Oel.  28, 1889.) 
Ambkdment  of  Petition— Answer. 
Where  an  ameadmeot  to  a  petltioa  is  filed  whlcli 
does  not  tend  to  cbange  the  Issue  la  an  action,  a 
default  should  not  be  entered  for  failure  to  answer 
fluch  amendod  petition. 

Petition  for  rehearing. 

For  original  opinion,  see  McQuade  v.  Bail- 
way  Co.,  42  N.  W.  llep.  520. 

Parsons  Dolan,  for  appellant.  Craiff, 
McCrearjf  Craty  and  T.  Wright,  for  ap- 
pellee. 

BOTHROOK,  J  The  plaintiff,  in  a  petition 
for  rehearing,  insists  that  the  foregoing  opin- 
ion is  inconsistent  with  the  opinion  of  this 
court  in  the  case  of  Palmer  v.  Kogei?,  70 
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Iowa,  381,  30  N.  W.  Rep.  645.  In  that  case 
it  appeared  that 'a  judgment  was  rendered 
for  the  plaintiff  upon  a  default.  The  court 
set  aside  the  default  and  judgment  upon  an 
insufficient  showing  of  merits.  This  was 
held  to  be  error.  It  is  true  that  In  that  case, 
as  in  this,  there  was  a  trial  after  the  default 
was  set  aside,  which  trial  resulted  in  a  judg- 
ment for  the  defendant ;  but  in  the  case  at 
bar  no  judgment  was  rendered  on  the  de- 
fault. We  do  not  determine  in  the  forego- 
ing opinion  that  an  erroneous  ruling  upon  a 
motiun  to  set  aside  a  default  and  judgment 
may  not  be  error,  even  when,  upon  a  trial, 
there  was  a  judgment  for  the  defendant. 
We  repeat  what  is  said  in  the  opinion,  that 
"it  is  apparent  on  the  face  of  the  pleadings 
on  Qle,  and  thesliowing  made  to  set  aside  the 
default,  that  the  court  did  not  abuse  its  dis- 
cretion in  making  the  ruling  complained  of;" 
and  the  statetnent^f  the  facts  in  the  opinion 
shows  that  no  default  should  have  been  en< 
tered.  because  the  amendment  to  the  petition 
upon  which  the  default  wits  entered  did  not 
change  the  issue.  This  was  thought  to  be 
BO  plain  that  no  eIat>oratiun  was  necessary. 
The  reference  to  the  rfsult  of  the  trial  upon 
the  meiits  was  an  additional  reason  for  hold- 
ilig  that  the  coui't  did  not  abuse  its  discre- 
tion. The  petition  for  a  rehearing  will  be 
overruled. 


DOOLITTLB  t>.  DOOLITTLE. 
(Supreme  Court  of  Iowa.   Oct.  38, 1889.) 
DiTOBCK — Cbueltt — Dbsbbtion — Alimont. 

1.  la  an  action  by  the  wife  for  divorce,  it  ap- 
peared tbat  defendant  bBbitually  abused  her,  od- 
aressing  her  In  profane  and  obaoene  language,  ap- 
plying opprobrious  epithets  to  ber,  and  on  several 
occasions  treating  ber  witbpbTsical  violence ;  tbat 
be  falsely  accused  her  of  infldaUty,  and  mlsiiBed  the 
ohildroD  In  ber  presence;  tbat  she  was  stricken 
with  paralysis,  and  during  her  illness  he  showed 
the  otmost  indiflerenoe.  and  tried  in  many  ways  to 
irritate  and  annoTher.  Held  that,  while  no  single 
act  of  bis  was  anfficfent  to  endanger  her  life,  yet, 
since  the  general  effect  was  to  undermine  tier 
health,  Us  conduct  was  sulllcient  groand  for  di- 
vorce. 

2.  An  action  for  divorce  on  the  ground  of  de- 
sertion cannot  be  maintained  by  a  husband  when 
it  appears  tbat  the  wife  left  him  because  of  the  in- 
human treatment  to  which  she  was  subjected. 

8.  In  an  action  for  divorce,  where  it  appears 
that  the  defendant  has  property  to  the  amount  of 
914,000,  and  tbat  platntifc  ia  a  helDless  Invalid,  and 
possessed  of  notmore  than$2,0U0  in  her  own  name, 
an  allowance  of  $3,5U0  alimony  is  not  excessive. 

4.  An  additional  abstract  and  argument  on  ap- 
peal will  not  be  struck  from  the  files  on  the  ground 
that  it  was  not  served  within  the  time  prescribed 
in  Bales  Fr.  Sup.  CU  Iowa,  §S  19.  when  it  ap- 
pears tbat  the  final  submission  was  not  delayed 
thereby.  Following  Thomas  v.  McDoaald,  41  N. 
W.  Rap.  59i 

Appeal  from  district  court,  Howard  coun- 
ty; L.  O.  Hatch,  Judge. 

Action  by  plaintiff  for  divorce  and  ali- 
mony. Defendant  denies  the  grounds  for  a 
divorce  alleged  by  plaintiff,  and  by  cross-pe- 
tition demands  a  divorce  from  plaintiff,  and 
asks  that  the  title  to  a  40-acre  tract  of  land 
be  quieted  in  htm.  After  a  hearing  on  the 
merits,  the  district  court  rendered  a  decree  in 


favor  of  plaintiff,  divorcing  her  from  defend- 
ant, confirming  ber  tllle  to  all  personal  and 
real  estate  to  which  she  holds  the  legal  title, 
including  the  tract  of  land  claimed  by  de- 
fendant, and  requiring  blra  to  pay  to  her  the 
sum  of  $3,500  as  permaneat  alimony.  The 
defendant  appeals. 

W.  K.  Barker,  tax  appellant.  B,  T,  Sted, 
for  appellee. 

BoBiNsoN.  J.  Plaintiff  was  married  to  de- 
fendant on  the  3d  day  of  February,  1857.  and 
lived  with  him  as  his  wife  until  the  spring 
of  1886.  when  she  left  him.  At  the  lime  of 
their  marriage,  defendant  owned  a  farm  of 
160  acres  in  Howard  county,  a  small  amount 
ot  personal  property,  and  some  money.  Plain- 
tiff also  had  about  $125  in  money.  They  at 
once  moved  onto  the  farm;  and  continued  to 
reside  thereon  most  of  tlie  time,  and  to  malce 
it  their  home,  until  plaintiff  left  defendant 
as  aforesaid.  Both  were  economical  and  in- 
dustrious, and  they  succeeded  in  accumulal>- 
ing  considerable  property,  the  title  tu  the 
most  of  which  was  taken  in  the  name  of  the 
husband.  Six  children  were  born  to  them, 
all  of  whom  have  reached  their  majority.  A 
few  years  after  their  marriage,  the  defendant 
caused  to  be  conveyed  to  plaintiff  40  acres  of 
his  farm,  to-wit,  the  N.  £.  ^  of  the  S.  W.  ) 
of  section  29,  township  99.  range  11,  whicb 
is  the  tract  now  in  dispute.  Defendant 
claims  that  the  conveyance  was  made  as  a 
precautionary  measure  to  insure  a  living  in 
case  he  should  become  Qnancially  embar- 
rassed, lu  May,  1885.  plaintiff  was  stricken 
with  paralysis,  and  for  a  considerable  time 
was  confined  to  her  bed,  and  is  still  suffering 
from  that  cause.  Plaintiff  seeks  a  divorce 
from  defendant  on  the  ground  of  inhuman 
treatment  aud  demands  alimony.  Defend- 
ant asks  a  divorce  from  plaintiff  on  the 
ground  of  desertion,  and  that  his  title  to  the 
tract  of  land  herein  described  be  quieted. 

1.  The  parties  to  this  action  appear  to  have 
lived  together  in  harmony  for  a  few  years 
after  their  marriage,  but.  as  time  passed, 
troubles  arose  between  them,  and,  for  15 
years  before  their  separation,  quarrels  were 
frequent,  and  they  lived  In  a  state  of  discord 
a  large  portion  of  the  time.  The  children 
became  involved,  and  were  sometimes  the  oc- 
casion of  tlie  diiHcuIties  of  the  parents.  The 
eldest,  a  son,  appears  to  have  taken  the  part 
of  the  father,  while  the  others^  one  son  and 
four  daughters,  espoused  the  cause  of  the 
mother.  Plaintiff  was  not  at  all  times  with- 
out fault,  but  her  conduct  did  not  authorize 
or  excuse  that  of  deiendant.  He  abused  her 
frequently,  and  we  think  habitually,  addr^s- 
ing  her  with  profane  and  obscene  language, 
applying  to  ber  opprobrious  epithets,  and  on 
several  occasions  treating  her  with  physical 
violence'.  On  one  occasion,  in  the  presence 
of  several  of  their  children,  he  falsely  accused 
her  of  improper  relations  with  a  farm  band. 
He  denied  her  many  of  the  necessaries  of  life, 
failed  to  providtr  her  with  proper  clotliiog. 
aud  directed  laercliants  to  refuse  ber  guoda. 
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lie  refused  to  pay  the  pbysician  for  the  serv- 
ices  he  rendered  to  plaintifl  during  her^  sick- 
ness of  ISaS,  until  after  this  action  was  com- 
menced. He  misQSed  the  children  in  ber 
presencH}.  He  was  indifferent  to  her  in  her 
sickness,  ioviteil  farm  handa  to  sit  in  the 
room  which  she  was  occapytngt  with  aggra- 
vating laiignagB  and  irritating  naanner.  At 
length  his  conduct  became  unendurable,  and 
plaintiff  left  bim.  In  tbls  we  think  she  was 
Justiaed.  It  ia  true  that  no  single  act  of  de- 
fendant waa  sufficient  to  endanger  Iter  life, 
«nd  many  ot  them  together  might  not  have 
liad  tliat  effect;  but  there  is  an  intimate  re- 
lation brtween  the  conditions  of  the  mind 
■and  body,  and  the  life  of  the  body  may  be 
threatened,  and  even  dwtroyed.  throi^li  in- 
fluences brought  to  bear  upon  the  mind.  A 
long-continued  course  of  Hi  treatment,  even 
^itliont  pliysienl  Tiolence.  may  be  made  as 
effectual,  in  many  cases,  to  destroy  lifb  as  any 
<leadly  weapon  would  be.  If  the  treatment 
of  plaintiff  by  defendant,  considered  as  an 
-entirety,  is  of  a  nature  to  affect  her  mind, 
nndernilue  Iwr  health,  and  thereby  endanger 
her  life,  it  is  sufHelent  to  entitle  her  to  the  re- 
lief slie  demands.  See  E^Ackrider  t.  Sackrider, 
^  Iowa.  897. 14  N.  W.  Bep.  736;  Oole  t.  Cole, 
23  Iowa.  436;  Caruthers  t.  Garuthers,  13 
Iowa.  266;  Beebe  t.  Beebe.  10  Iowa.  183; 
AVheeler  t.  Wheeler,  53  Iowa,  511,  6  N.  W. 
Uep.  689;  Harnett  v.  Harnett.  55  Iowa,  45, 
7  N.  W.  Bep.  394.  The  condition  of  plaintiff 
Improved  somewhat  after  she  was  stricken 
4u  May.  1885t  and  liefureslie  left  defendant, 
the  next  spring;  and  It  is  therefore  urged 
that  her  partial  recovery  is  evidence  that  the 
treatment  of  defendant  did  not  endanger  her 
life.  Theevidenoesatisfles  tisthat  bwhealth 
is  much  broken,  and  tliat,  whiie  she  lias  par- 
tially recovered  from  the  ttrst  attack  of  paral- 
ysis, yet  her  physical  condition  is  snch  that 
ahe  could  not  endure  the  treatment  to  which 
she  has  been  subjected  by  defendant  for  many 
years,  and  which  we  satisfied  she  would 
4igain  have  to  suffer  if  she  returned  to  him. 
We  are  of  the  opinion  that  plaintiff  has  fully 
aliown  a  sufficient  ground  for  divwce. 

2.  Appellant  contends  tliat  the  amount  al- 
lowed plainti  IT  as  alimony  is  excessive.  Be 
claims  tliat  hts  property  is  woitli.  in  the  ag- 
gregate, less  than  810,000,  and  that  plaintiff 
tias  a  large  amount  of  property  in  her  own 
right.  In  hi:i  Hrst  answer,  ilefendiint  fixed 
the  vitlue  of  his  property  at  914,300.  Malc- 
tng  due  alluwanre  for  depreciation  in  values, 
-ai^  expenses  of  litigation.  Including  amounts 
paid  to  plaintiff  a»  temporary  alimony,  we 
are  satisfied  that  hla  property  is  worth  not 
less  thiin  614,000.  The  property  of  plaintiff 
is  worth  less  than  $2,000.  Slie  is  nenrly  help- 
less, requiring  the  constant  attendance  of  an 
■assistant,  and  is  not  likely  to  recover  her 
health.  Her  current  expenses  are  necessarily 
somewhat  burdensome,  and  will  probably  con- 
tinue to  be  80.  The  decree  of  the  district 
«ourt  was  rendered  on  the  Slat  day  of  July, 
1888,  and  provided  for  the  payment  of  $2o6 
in  thirty  days.  8250  in  six  months,  $500  in 


one  year,  81,000  In  two  years,  and  81.509  In 
three  years,  with  interest  at  6  per  cent,  per 
annum,  payable  annually.  We  do  not  think 
the  amount  allowed,  in  view  of  all  the  cir- 
cumstances of  the  case,  was  in  any  sense  ex- 
cessive. 

3.  The  act  of  plaintiff  in  leaving  defend- 
ant, having  been  for  cause,  whs  not  deser- 
tion, within  tite  meaning  of  tlie  law.  The 
preponderance  of  the  evidence  shows  that  the 
transfer  of  the  40-acre  tract  of  land  in  con- 
troversy was  absolute,  without  condition,  and 
.tliat  defendant  ia  not  entitled  thereto.  Har- 
iDg  failed  to  show  himself  entitled  to  relief, 
it  was  properly  denied. him  by  the  district 
conrt. 

4.  Appellant  Qled  amotion  in  tills  court  to 
strike  from  lt»  flies  the  additional  abstract 
and  argument  filed  by  appellee,  and  to  tax 
the  costs  of  printing  the  same  to  her.  on  the 
ground  that  they  were  not  served  on  appel- 
lant wltiiin  the  time  required  by  the  rules  of 
this  court  The  facts  of  this  case  bring  it 
within  the  rale  announced  in  Thomas  v.  Mo* 
Donald,  41  K.  W.  Kep.  S92,  and,  following 
that  rule,  the  motion  will  be  overraled. 

5.  Appellee  asks  the  allowance  by  this 
court  of  a  rea8oniU>1e  sum  for  an  attorney's 
fee  for  the  prosecnUon.  on  her  part,  of  this 
appeid.  We  think  she  Is  entitled  to  such  an 
allowance.  Ol^e  t.  Feavy,  74  fowa,  48,  36 
N.  W.  Bep.  883;  Prastoo  t.  Jofansfin.  65 Iowa. 
285.  21  K.  W.  Bep.  606.  The  lecoid  of  the 
case  is  voluminous,  the  transcript  containing 
nearly  1.000  pages,  the  most  of  which  was 
prepared  with  a  type*writer,  and  the  several 
abstracts  cont^ning  over  200  pages.  ITo  in- 
tricate questions  of  law  were  hivodved,  but  a 
laige  amount  of  work  was  neoessarily  re- 
quired of  plaintiff's  attorney  to  prepare  the 
CHSB  for  submlsdon  in  this  court.  One  hun- 
dred dollars  was  allowed  plaintiff  at  the  hat 
January  term  of  this  court  for  the  purpose  of 
aiding  to  pr^ara  the  cause  on  her  part  for 
submission.  We  now  make  a  further  allow- 
ance of  8100.  In  addition,  all  costs  of  the 
appeal,  including  printing,  will  be  taxed  to 
appellant.  Affirmed. 

GRAHaEB,  J.,  took  no  part  in  the  decision 
of  this  cause. 


Beck««.  The  German  Klinik  et  at, 
(Supreme  Court  of  Iowa.  Oct.  28,  1889.) 
Malpractick. 
In  an  action  for  malpractice  la  the  treat- 
ment of  a  broken  leg  It  appeared  that  Id  sottlnff  the 
leg  and  in  its  treatment  defendants  exercised  or- 
dinary care  and  skill,  and  used  means  and  appli- 
ances usually  used  by  skiltful  physicians  in  such 
cases;  but  when  the  patient  was  discharged  they 
Rave  him  no  Instructions  as  to  the  care  of  the  in- 
jured leg.  There  was  also  evidence  to  show  that 
the  bones  were  not  well  knit  when  the  patient  waa 
discharged.  The  \eg  soon  became  bent,  and  finally 
had  to  be  amputated.  Held,  that  the  f^lure  to 
give  instructions  as  to  the  care  of  the  le^  was  neg- 
ligence for  whlcb  they  were  liable.  ROBiasox  and 
Gkasoeb,  JJ.,  dissenting. 

Appeal  from  district  court,  Scott  county; 
W.  F.  Brahnah,  Judge.  ' 
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Action  to  recover  for  malpractice  and  want 
of  care  in  the  treatment  of  a  broken  of 
plaintiff.  There  was  a  trial  to  a  jury  and 
venllct  for  plaintlfF.   Defendants  appeal. 

ffnw  A  Hinohl,  for  appellants.  B.  Peters, 
D.  B.  Nasht  and  Oeorge  E.  ZTufifteZJ,  for  ap- 
pellea 

Beck,  J.  1.  The  defendant  the  German 
lUlnilE  is  an  Inconnration,  whose  business 
Hppears  to  be  connected  in  some  way  with  the 
tceatment  of  dlsmsed  and  injured  persons. 
The  defendants  OnataTeHoepfnerand  others, 
are  members  of  the  incorporation,  and  sur- 
geons and  physicians  fanving  charge  of  tlie 
imticiits  treat^  by  the  Incorporation.  Plain- 
tiff, by  sume  accident,  bnthe  the  bones  his 
l**ft  leg,  and  employed  defendants  to  treat 
liim.  After  treatment,  according  to  the  usu- 
al coarse  pursued  by  surgeons,  which  was 
once  or  twice  renewed,  by  reason  of  the  fact 
that  the  patient  had  not  wholly  recovered, 
tlie  plaintlH  was  finally  discharged  from  treat- 
ment by  defendants,  or  ceased  further  to  em- 
ploy or  consult  tliem.  His  leg,  not  being 
wholly  cured,  became  bent  and  crooked,  and 
hnally,  after  this  suit  was  commenoed.it  was 
Hiupiitjtted  byothersui^eotis.  This  iiction  is 
brought  to  recover  for  the  injuries  plaintiff 
sustained  by  defendanls*  nef^Iect  and  want  of 
skill  in  the  treatment  of  his  broken  limb. 
The  pau»e  was  upon  the  evidence  submitted 
to  tlie  jury,  under  instructions  of  which  no 
compliiint  is  raa<le  in  this  court.  A  general 
verdict  was  bad  for  plaintiff,  and  special  find- 
ings in  response  to  questions  propounded  by 
the  court  were  returned  by  the  jury.  They 
are  in  the  following  language:  "(1)  Did  liie 
defendants,  or  either  of  them,  properly  set 
the  plaintiff's  leg  on  December  21.  1B85? 
Aimtoer.  Yes.  (2)  Did  tbe  said  defendants 
Jaenicke  and  Hoepfner.  or  either  of  them, 
properly  treat  the  plaintiff  from  the  day  on 
which  they  set  his  leguptothe  time  at  which 
they  released  him  from  tbe  splint  and  band- 
ages? A.  Yes;  but  we  do  not  consider  it  a 
perfect  cure  when  discharged.  (3)  Were  the 
methods  and  appliances  which  defendants 
used  in  plaintiff's  treatment  such  aa  are  found 
among  the  different  methods  and  appliances 
used  and  approved  of  by  physicians,  who  were 
possessed  of  and  who  exercised,  at  least,  the 
average  skill  uf  the  medical  profe^ion  as  a 
hotly  at  that  time?  A.  Yes.  (4)  Wasplain- 
tifl's  leg,  when  taken  from  the  splint  and 
bandages,  as  crooked,  or  nearly  as  crooked, 
as  when  amputated?  A,  No.  (5)  Did  plain- 
tiff exeicise  oi'dinary  care  in  tbe  use  of  his 
leg  after  being  released  from  the  bandages? 
A.  Yes."  Defendants  moved  that  the  geiienil 
verdict  be  set  aside,  and  that  judgment  be 
rendered  for  them  upon  the  special  tindiugs. 
This  motion  was  overruled,  and  judgment 
was  rendered  for  plaintiff  on  the  gent-ral  ver- 
dict. This  action  of  the  court  constitutes 
the  only  ground  of  complaint  of  defendants  on 
this  appeal. 

2.  It  is  insisted  that  the  special  findings 
are  inconsistent  with  the  general  verdic-t,  and 


are  such  as  show  that  defendants  are  not  lia- 
ble in  this  action,  and  therefore  a  Judg- 
ment thereon  should  have  been  rendered  for 
defendants.  The  instructions  given  to  the 
jury  are  not  complained  of  by  defendants. 
Among  others  the  foUowing  was  given: 
"When  thedefendaota  undertook  the  treat- 
ment of  this  case,  tlie  duty  rested  upon  tiiem 
to  give  to  It  such  care  and  skill  as  the  ordi- 
narily educated  and  skilled  members  of  their 
profession,  at  the  time,  would  have  given  to 
it,  and  to  give  to  the  patient  proper  Instruc- 
tions for  the  care  and  use  of  the  wounded 
limb.  If  the  evidence  satisfies  yon  that  they 
did  this,  then  they  did  all  that  the  taw  re- 
quired of  them,  and  they  would  not  be  liable. 
It  is  for  yon  to  say,  from  the  evidence  before 
you,  whether  tbey  gave  to  the  treatment  of 
the  case  such  skill,  care,  and  attention,  or 
not,  and  to  the  patient  proper  Instructions 
for  the  care  and  use  of  tbe  wounded  leg.  If 
they  did  not,  tliey  were  guilty  of  negligence, 
and  would  be  liable  for  injury  resulting  from 
such  negligence,  unless  the  evidence  satisfies 
you  that  the  plaintiff  contributed  to  such  in- 
jury by  his  own  n^ligence  and  want  of 
care."  It  will  be  observed  that  this  inatmo- 
ti(m  declares,  rightly  enough,  that  defend- 
ant were  charged  with  the  duty,  among 
others,  of  giving  plaintiff  "proper  Instruc- 
tions for  the  care  and  use  of  the  wounded 
leg, "  and  that,  if  they  omitted  this  duty,  they 
were  guilty  of  negligence,  and  would  be  lia- 
ble for  injury  resulting  therefrom.  The  rule 
of  law  is  doubtless  correct.  At  all  events,  it 
is  the  law  of  this  case,  and  so  recognized  by 
both  parties,  neither  objecting  to  it.  Now, 
if  the  jury  found  that  defendants  failed  in 
tbe  discharge  of  duty  stated  in  this  instruct 
tion,  they  rightly  found  for  plaintiff  upon 
the  general  verdict.  There  was  evidence 
tending  to  authorize  such  a  Snding,  which  is 
sufficient  to  support  it.  A  brief  reference  to 
the  evidence  found  in  the  original  and 
amend&l  atntract  fully  sustains  this  conclu- 
sion. The  plaintiS  and  two  or  more  wit- 
nesses testify  that  the  defendants  directed 
plaintiff  to  use  his  limb  after  the  gypsum 
bandages  used  to  keep  the  bones  fn  place 
were  removed,  and  to  walk  with  crutches, 
and  that  they  gave  no  directions  f  urtlier  as 
to  the  manner  or  extent  of  such  use.  There 
was  evidence  tending  to  show  that  the  br<A- 
en  bone  had  not  well  united,  either  because 
of  improper  treatment  or  because  of  its  dis- 
eased condition,  and  that  when  the  bandage 
was  removed,  or  soon  thereafter,  tite  iimu, 
at  the  wounded  part,  was  crooked.  These 
facts  the  jury  were  authorized  to  find  from 
tbe  evidi^nce.  They  are  shown  by  the  testi- 
mony of  physicians  and  surgeons  and  other 
witnesses,  who  testified  in  the  case.  One  of 
the  surjreons,  Dr.  Grant,  testities,  upon  an 
examination  of  the  limb  after  amputation, 
that  tbere  was  a  diseased  condition  of  llie 
bone,  which  might  have  been  caused  by  "a 
splinter  or  a  muscle  getting  between  the 
l>ones,"  and  in  that  case  walking  would  irri- 
tate and  pra.luce  a  teudency  to  disease,  lie 
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farther  declares:  "I  would  instruct  my  pa- 
tient not  to  wHlk  on  a  leg  I  found  not  unit- 
ed. The  least  weight  of  the  foot  after  pa- 
tient commenced  walking  would  tend  tosep- 
erate  that  at  the  top,  [pointing  to  a  portion 
of  the  bone,  having  the  amputated  limh  be- 
fore hi  m.  J  If  the  bone,  when  set  confined 
in  Its  apparatus  for  eight  weeks,  came  out  in 
that  crooked  condition  or  form,  then  the  ten- 
dency of  the  use  of  that  limb  in  M-alking 
woald  impair  its  efficiency,  and  would  in- 
duce disease. "  The  recitation  of  other  evi* 
dence  in  the  case  is  not  demanded  to  support 
our  conclusion.  Upon  the  evidence  we  have 
quoted  from  tlie  abstracts  and  other  evidence 
found  therein  the  jury  were  authorized  to 
find  that  plaintifT  had  no  correct  instruction 
:is  to  to  the  proper  care  and  use  of  his 
wounded  leg;  that  he  had  wrong  instruc- 
tions, which  directed  him  to  use  his  leg; 
thiit  tl]e  diseased  condition  of  the  bone  was 
caused  or  aggravated  by  use  of  theleg,  which 
defendants  (iirecte<1;  and  that  with  proper 
inxtroctiuns,  wliicii  we  will  presume  plaili- 
tifl  would  liave  followed,  his  leg  would  have 
been  saved,  or  at  least  the  diseuseof  the  bone 
would  have  been  amellomted,  and  he  would 
have  escaped  much  suffering.  There  is 
notliing  in  the  special  findings  of  the  jury  in 
conflict  witli  the  finding  of  negligence  in  the 
failure  of  the  defendants  to  give  plaintiff 
proper  instructions,  or  In  giving  improper 
instructions  as  to  the  care  and  use  of  tiis 
wounded  leg,  upon  which  the  general  verdict 
WHS  undoubtedly  based.  The  jury  found 
specially  tliat  defendants  properly  set  plain- 
tiff's leg;  that  they  properiy  treated  It  until 
he  was  discliarged;  and  that  they  used  prop- 
er and  approved  methods  and  apptiancps  in 
the  treatment  of  tlie  leg, — but  it  is  nowhere 
found,  directly  or  by  implication,  that  they 
gave  plaintiff  proper  instructions,  or  did  not 
give  him  improper  instructions,  for  the  care 
and  use  of  his  injured  leg.  Defendanta  may 
have  exercised  proper  care,  and  used  proper 
ski)]  in  all  things,  yet,  andnr  the  law  of  the 
Ciise.  if  they  omitted  to  give  plaintiff  proper 
instructions  for  the  care  and  use  of  his 
wounded  leg,  tliey  were  rightly  lield  liable  by 
the  jury.  As  we  have  said,  the  ]ury  were 
authoiized  to  And  for  plaintiff  under  the  evi- 
dence, on  the  ground  of  defendants'  negli- 
gence in  the  omission  to  discharge  their  duty 
to  instruct  piaintiff  as  to  the  care  and  use  of 
his  Injured  leg.  For  tliese  reasons  we  reach 
the  satisfactory  conclusion  that  tlie  judgment 
of  the  district  court  ought  to  be  affirmed. 

Robinson,  J.,  (dUnentinff,)  Tlie  speoiai 
findings  show  thntdefendants  discharged  ful- 
ly ail  duties  which  devolved  upon  them  to  the 
time  when  plaintiff  was  released  from  the 
splint  and  bandages.  They  had  properiy  set 
the  broken  hones,  and  hail  given  the  injured 
limb  their  personal  supervision  for  eight 
weeks.  Plaintiff  was  young  and  healthy, 
and  the  uncontradirted  evidence  proves  that, 
under  the  conditions  siiown,  the  broken  bones 
should  iMve  been  healed  when  the  splint  and 


bandages  were  removed.  When  that  was 
done  defendants  instructed  piaintiff  to  pro- 
cure and  use  crutches  in  walking.  Tiie  special 
flnding!^  show  that  ptainti  If  exercised  ordinary 
care  in  the  use  of  his  leg  after  that  time. 
The  instructions  wliich  plaintiff  admits  liav- 
ingreceiveii  from  defendants  necessarily  in- 
formed him  that  the  injured  limb  was  not 
entirely  cured;  that  he  should  nse  crutcliea 
i  n  walking,  and  should  be  careful  in  using  it. 
Wh{it  further  instructions,  If  any,  should- 
have  been  given,  the  record  nowhere  dis- 
closes. No  evidence  whatever  was  offered  as 
to  the  Instructions  which  should  have  been 
given  plaintiff  when  the  splint  and  bandageft 
were  removed.  The  jury  were  left  wholly 
without  the  aid  of  evidence  to  determine  that 
matter.  As  they  were  not  experts,  the  plain- 
tiff was  ns  competent  to  determine  what  in- 
structions sliould  have  been  given,  and  con- 
sequently the  care  and  use  of  bis  injured 
limb,  which  would  have  been  proper  as  were 
the  jury,  hut  the  jury  found  that  he  used 
ordinary  care.  Therefore  no  damage  could 
have  resulted  from  the  failure  of  defendants 
to  give  such  instructions  as  the  jury  were 
competent  to  find  should  have  been  given. 
The  fact  that  a  perfect  cure  bad  not  been 
effected  when  the  splint  and  bandages  were 
discarded  does  not  alter  the  case  under  the 
law  as  announced  to  the  jury.  They  were 
charged  that  "aphysician  or  surgeon,  in  un- 
dertaking the  treatment  of  a  patient,  does  nut 
thereby  insure  a  cure."  Plaintiff  was  not 
under  the  personal  care  of  defendants,  but 
was  treated  at  bis  own  home.  The  spiint 
and  bandages  were  removed  about  the  1st  of 
February,  1886.  Flaintiffdid  notseedefend- 
ants  from  that  time  until  the  month  of  June 
following,  wlien  he  went  to  them  with  a 
brother,  who  had  an  injury  which  required 
surgical  attention.  Defendants  then  noticed 
that  the  limb  was  crooked,  and  advised  plain- 
tiff that  be  should  have  treatment  at  bis 
home  or  In  hospital.  He  refused  to  have  it 
so  treated,  but  consented  to  have  defendants 
place  around  the  limb  a  plaster  of  Paris  band- 
Hge,  which  was  designed  as  a  support.  That 
was  removed  in  about  one  month,  and  de- 
fendants did  not  again  see  plaintiff  until  near 
the  end  of  that  year.  It  was  then  found  tliat 
the  limb  had  continued  to  grow  worse,  but 
defendants  were  refused  permission  to  treat 
it  further.  It  thus  appears  that  plaintiff  re- 
fused to  follow  the  advice  of  defendants 
when  given.  The  opinion  of  the  majority 
ignores  the  fact  that  even  if  defendants  neg- 
lected to  give  proper  instruction  to  the  plain- 
tiff, yet  they  would  not  be  liable  for  such  neg- 
lect unless  injury  resulted.  The  record  be- 
fore us  contains  no  evidence  which  even 
tends  to  show  that  the  condition  of  which 
plaintiff  complains  would  have  been  avoided 
had  defendants  given  instructions  which  were 
not  given.  It  seems  to  me  that  the  majority 
opinion  casts  upon  defendants  the  burden  of 
proving  what  instruction,  if  any.  should  have 
been  given  plaintiff;  that  such  instructions 
were  in  fact  given,  or,  if  omitted,  that  none 
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of  the  damage  of  which  plaintiff  com|dain8 
rasultetl  from  Buoh  omission.  ,  That  the  law 
does  not  impose  8U<A  burden  upon  defend- 
ants la  evident.  Defendants  are  pnaumed 
to  have  dischai^^  all  obligations  which 
rested  upon  them  until  the  contrary  Is  shown. 
A  part  of  the  relief  aslied  hj  defendants  is 
thst  the  general  verdict  be  set  aside  because 
not  supported  by  tlie  evidence,  and  to  that, 
I  think,  they  are  entitled.  This  does  not 
,  «e«m  to  me  to  be  a  case  where  there  Is  a  oo  n- 
flict  in  the  evidence,  but  rather  one  where 
tliere  is  an  entire  absence  of  evidence  on  the 
material  issues  not  settled  by  the  special  find- 
ings to  support  the  general  verdict* 

GuANOEO,  J.,  oincurs  in  this  dissent. 


Dickinson  t>  Eichorn. 

tSupreme  Court  of  Iowa.   Oct  29, 18SB.) 
LiQVOK  NmsAKCB— IiMimcnoN— Bes  AiKrui>iaA.TA. 

An  injuDctioD  granted  to  restrain  defendant 
from  maiBtainlng  a  nuisance  by  keeping  a  place 
for  the  unlawful  sale  of  Intoxicatlog  liquors, 
though  not  enforced,  is  a  bar  to  a  secona  action  by 
Another  plaiotifC  seeking  the  same  reUef.  Geah- 
^EB  and  Bbck,  JJ.,  dissenting. 

Appeal  from  district  court,  Dnbaque  coun- 
ty; D.  J.  LiNEHAN.  Judge. 

This  is  an  action  in  equity  by  which  the 
plaintitr  seeks  to  enjoin  the  defendant  from 
keeping  and  maintaining  a  nuisance  by  un- 
lawfully selling  iiituxicating  liquors  in  acer- 
taln  room  in  a  building  in  the  city  of  Du- 
buque. The  defendant,  among  other  de- 
fenses, pleaded  tliat  by  the  decree  of  said 
court,  entered  at  the  May  term,  1886,  in  a 
«ertHin  action  for  nn  injunction  against  the 
defendant  in  which  one  LunUbecIt  was  plain- 
tifF,  the  same  was  granted  against  the  de- 
fendant, which  is  prayed  for  in  this  action, 
wliich  decree  remains  in  full  force.  There 
was  a  hearing  upon  the  merits,  and  from  a 
•decree  dismissing  the  petition  the  plaintiff 
appeals. 

<S.  P.  Adamst  for  appellant.  Fouke  A 
Lyon  and  McCeney  0*J>onaeU,.  for  appel- 
lee. 

'  EoTHROGK,  J.  It  is  not  denied  by  the  ap- 
pellant that  the  Iceeping  of  the  identical  sil- 
icon was  enjoined  by  a  decree  of  the  district 
court,  entered  on  the  4th  day  of  September, 
1888,  and  that  said  decree  is  still  in  full  force, 
and  there  is  neither  Rliegation  nor  proof 
tending  to  show  that  said  decree  may  not  be 
Itiily  enforced.  In  utldition  to  this  state  of 
the  record  the  plaintifF  and  the  defendant  en- 
tered into  the  following  written  stipulation 
of  facts,  to-wit:  "It  is  stipulated  that  here- 
tofore, to-wit,  in  tiie  September  term,  1885. 
of  this  court,  a  suit  was  commenced  in  the 
name  of  J.  B.  Lundbeck  against  the  present 
defendant;  that  the  petition  was  Hied  Au- 
gust 4,  1885;  that  the  objects  of  said  suit 
and  the  present  one  are  the  same,  to-wit,  the 
suppresaion  of  the  sale  of  intoxicating  liq- 
uors upon  said  premises  us  a  saloon;  that, 
whilst  the  nominal  plaintiff  is  different,  Uie 


suits  were  instituted  at  the  instance  of  the 
citizens*  law  and  order  league  of  Dubuque,  an 
unincorporated  society,  whose  object  was  the 
suppression  of  the  saloons  of  Dubuque  as 
public  nuisance;  that  the  attorney  in  both 
suits  is  the  same,  and  that  no  one  is  person- 
ally responsible  for  attorney's  fees  in  said 
suits,  said  attorney  looking  solely  to  what 
may  be  ol>tained  by  way  of  costs  in  said  suits 
for  his  compensation;  that  no  change  had 
been  made  in  the  business  of  said  defend];Lnt 
from  the  time  said  first  suit  commenced 
down  to  the  time  of  the  trial  of  the  present 
action;  that  no  new  saloon  has  been  estab- 
lished upon  said  premises  since  the  com- 
mencement of  the  present  action ;  that  said 
drat  suit  was  tried  at  the  May  term,  1838,  of 
this  court,  and  decree  rendered  therein  on  the 
4tb  day  of  September,  1888,  of  which  the  fol- 
lowing is  a  copy:  'Decree  and  writ  of  in- 
junction as  prayed,  restraining  defendant 
from  maintaining  the  nuisance  described  in 
plaintiff's  petition,  and  restraining  the  use 
of  the  building  described  for  the  purposes  of 
said  nuisance,  and  that  said  nuisance  be 
abated  In  the  manner  provided  by  law. 
Judgment  against  defendant  for  costs,  in- 
cluding attorney  fee  of  $35.  Execution.*  ** 
The  foregoing  stipulation  of  facts  was  intro- 
duced in  evidence  upon  the  trial.  The  ques- 
tion for  determination  is,  can  this  second  ac- 
tion be  maintained  and  anotlier  decree  en* 
tered  for  precisely  the  same  thing?  tliat  is, 
for  enjoining  and  abating  the  same  nuisance 
wliich  is  already  enjoined  and  ordered  to  be 
abated.  It  is  to  be  observed  that  it  is  con- 
ceded that  the  former  decree  is  in  full  force, 
and  no  reason  is  stated  anywhere  in  the  rec- 
ord, nor  even  suggested  in  argument,  why 
it  iias  not  been  enforced.  If  a  showing  were 
made  that  the  decree  was  obtained  by  collu- 
sion with  the  defendant,  for  the  purpose  of 
allowing  it  to  remain  without  enforcement, 
and  that  tlie  same  is  therefore  a  fraud  upon 
tho  court,  and  intended  as  an  evasion  of  the 
law,  there  might  be  some  ground  for  main- 
taining this  action;  but  we  need  not  deter- 
mine t!>at  question,  because  it  is  not  pre* 
sented  in  this  record. 

Counsel  for  appellant  appear  to  be  of  opin- 
ion that  the  action  may  be  maintained  lie- 
cause  the  time  alleged  in  tlie  petition  during 
which  the  nuisance  was  maintained  is  not 
the  same  its  in  the  Qrst  action.  The  rule  in- 
voked has  no  application  in  an  action  like 
this.  If,  in  an  action  to  recover  damages  for 
a  nuisance,  the  plaintiff  recovers  a  judgment, 
and  that  defendant  continues  to  maintain 
the  nuisance,  successive  actions  may  be  main- 
tained; but  it  is  apparent  that  in  this  class 
of  actions  one  valid  injunction  is  as  effective 
as  a  thousand  would  be.  In  Livingston  v. 
Gibbons,  4  Johns.  Gh.  570,  it  was  held  tliat. 
where  an  injunction  has  been  already  grant- 
ed, a  Second  injunction  will  not  -be  granted 
while  the  Qrst  is  in  force.  It  is  true  that  the 
plaintiffs  in  the  two  actions  are  not  the  same, 
but  it  is  stipulated  by  the  parties  that  botli 
are  prosecuted  in  the  same  interest,  and  ttu 
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attorn^  tor  Uie  pUdnttfEs  In  both  of  the  ac- 
tiona  is  the  same.  It  Is  not  stlpnlated  that 
the  ftttornejr  was  the  same  in  both  actions, 
but  that  he  Is  now  the  attorney  in  both.  It 
1b  therefore  a  pertinent  inquiry,  why  does  he 
not  order  process  upon  the  decree  he  already 
controls?  It  is  to  be  remembered  that  these 
■re  not  actions  for  private  nuisances.  The 
plaintiff,  as  a  dtizen  of  the  county,  stands 
for  and  represents  the  public.  Littleton  v. 
Fritz,  65  Iowa,  488.  22  K.  W.  Bep.  641. 
If  the  claim  made  by  counsel  for  appellant 
should  be  sustained,  every  citizen  of  a  county 
might  maintain  an  action  for  an  Injunction 
at  the  same  time,  and  each  demand  a  decree 
in  his  action  enjoining  and  abating  the  same 
liquor  nuisance.  We  cannot  consent  to  es- 
tablish a  rule  which  might  lead  to  a  multi- 
plicity of  suits  when  one  action  will  aocom- 
plislt  the  same  result. 

It  is  said  tlint  the  defendant  Is  a  persistent 
Tlolatorof  the  law.  If  so,  the  decree  entered 
more  than  one  year  ago  should  havp  been  en- 
forced instead  of  seeking  another  decree, 
which  win  be  of  no  more  bimling  force  than 
the  BrsL  Because  a  defendant  Is  a  criminal, 
is  no  reason  why  the  plainwt  principles  of 
the  law  of  former  adjudication  should  be  dl»- 
r^arded.   ACQ  rued. 

Granger,  J.,  (dimentfn^.)  lam  unable 
to  concur  in  the  conclusion  announced  in  the 
majority  opinion.  1  think  the  opinion  fairly 
announces  the  question  to  be  determined  in 
the  case,  which  is:  Is  a  decree  for  an  in- 
junction, and  the  abatement  of  a  saloon  nui- 
sance, obtained  by  a  citizen  of  a  county, 
which  is  not  enforced,  a  bar  to  a  suit  for  the 
same  purpose  by  another  citizen  of  the  coun- 
ty for  the  abatement  of  the  same  nuisance? 
To  have  the  case  well  In  mind  let  tlie  facts 
be  again  briefly  stated :  Lundbeck  obtained 
a  decree  for  an  injunction,  and  the  abatement 
of  the  nuisance  in  question,  against  this  de- 
fendant. That  decree,  so  far  as  the  record 
discloties,  la  enforceable,  but  not  enforced, 
and  the  record  makes  no  showing  why  it  Is 
not  done.  The  nuisancestllloontinues.  The 
theory  of  the  majority  opinion  is  that  Lund- 
beck, in  obtaining  the  decree,  acted  on  behalf 
of  tlie  public,  and  that  one  decree  or  injunc* 
tion  is  ns  good  as  a  thousand.  1  readily  ac- 
cede to  the  proposition  that,  as  a  general  rule, 
a  judgment  in  behali  of  a  party,  whether  ob- 
tained by  himself,  or  another  in  bis  interest, 
is  a  bar  to  another  proce-  ding  in  the  interest 
of  the  same  plaintifT  against  the  same  de- 
fendiint  for  the  same  purpose,  and  for  the 
reason  stated  in  the  majority  opinion,  tliat 
one  judgment  is  hb  "effective  as  a  thousand;** 
an>l  if  that  statement  is  true,  as  applied  to 
this  class  of  cases,  then,  on  principle,  the 
holding  of  the  roiijorlty  in  this  case  la  right. 
The  case  of  Llvinj^ston  v.  Gibbons,  cited 
from  Johnson's  Chancery  Keports,  is  only  as 
to  individual  interests,  and  tiie  rule  in  susti 
cases  is  not  questioned. 

1  do  not  accept  the  statement  as  to  the 
efficiency  of  a  judgment  as  correct,  when  ap- 


plied to  this  olasa  of  cases,  and  my  reasons 
will  appear  farther  on  In  tiie  opinion.  To  a 
logical  determination  of  the  question,  I  think 
we  should  first  look  to  the  law  authorizing  a 
citizen  to  maintain  such  a  suit,  and  in  its 
construction  we  should  recur  to  the  history 
of  its  enactment,  and  the  evil  which  it  seeks 
to  remedy.  For  nmny  years  the  ppforcemeut 
of  the  law  against  the  sale  of  intoxicating 
liquors  devolved,  in  the  main,  upon  public 
officials,  and  it  is  a  matter  of  common  knowl- 
edge  that  in  parts  of  the  state  the  law  stood 
unenforced  because  of  a  sentiment  against 
the  law  and  its  enforcement.  Grand  juries 
would  nut  indict,  even  when  testimony  be- 
fore them  was  conclusive;  and  it  is  equally  ' 
true  that  petit  juries.  In  many  cases  with  a 
like  showing,  would  not  convict.  It  was  to 
meet  these  conditions,  and  avoid  the  influ- 
ence of  such  a  sentiment,  that  a  change  Id 
the  law  was  made.  A  necessity  was  appar- 
ent feu-  escaping  such  qncstiooable  conduct 
on  the  parts  of  jurlra,  and  provide  a  means 
by  which  those  friendly  to  the  law,  even  if 
in  a  minority,  could  ehforce  it.  To  do  this 
the  legislature  provided,  what  has  been  re- 
garded as  an  extraordinaiy  remedy,  that  any 
citizen  of  a  county  when  a  saloon  nuisance 
**xi8ted  might  maintain  a  suit  in  Ids  own 
name  for  its  abatement,  and  enjoin  its  fur- 
ther continuance.  The  law  is  that  any  citi- 
zen may  maintain  such  a  suit.  Now  I  do 
not  desire  to  place  any  strained  construction 
on  the  wordd  "any  citizen,"  for  I  can  imag- 
ine cases  where  a  right  or  privilege  might  be 
given  or  conflded  to  "any  citizen  of  a  coun- 
ty," and,  in  the  very  nature  of  the  case,  the 
right  or  privilege  would  be  available  to  but 
one,  who  might  be  the  flrst  to  act  or  accept. 
But,  uniess  thus  limited  by  circumstances, 
the  rule  of  construction  is  broader,  and  the 
language  is  to  be  construed  in  its  ordinary 
acceptation.  I  think  no  readtfr  of  the  legis- 
lative history  of  Iowa  will  question  that  the 
purpose  of  the  l^islation  in  question  was  the 
abatement  of  tlie  nuisance,  and  that  the  door 
for  prosecutions  was  to  beopenedsulBeiently 
wide  for  its  accomplishment.  In  fiict,  in  legis- 
lative councils  the  query  has  been,  what  char- 
a<^r  of  a  law  will  prove  elhcient  to  close  the 
saloon?  and  thai  purpose  has  been  the  guid- 
ing star  .of  legislation  on  that  subject.  I 
think  the  courts  should  l>e  very  careful  in 
construing  the  law  not  to  close  the  very  door 
which  the  legislature  opened  with  a  view  to 
render  the  law  effective. 

The  majority  opinion  holds. in  effect,  that, 
under  tlie  provisions  of  the  law,  if  one  citizen 
of  a  county  acts,  and  procures  a  judgment,  it 
stands  as  a  bar  to  all  other  citizens  of  the 
county  from  maintaining  a  suit  for  the  same 
purpose,  even  though  the  Judgment  is  not 
enforced.  The  effect  of  sueb  a  holding  is 
manifest  In  the  case  at  bar.  Lundbeck  has 
a  judgment  wliich,  for  reasons  unknown  to 
us,  he  does  not  enforce.  The  defendant  says 
he  is  still  maintaining  the  nuisance  in  viola- 
tion of  a  decree  for  injunction;  and  just  as 
long  as  Luodlwck  will  pwmlt  the  judgment 
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to  alAnd  n&enfbrced*  other  citizens  of  'the 
county,  and  the  public,  so  far  as  Uiis  remedy 
is  concerned,  must  submit  to  the  prevalence 
of  a  nuisance  in  tlieir  midst.  It  seetns  to  me 
that  such  a  holding  is  plausable  only  because 
tlie  saloon  nuisance  ia  one  that  is  in  a  meas- 
ure tolerable.  Let  us  suppose  that  a  senti- 
ment was^equally  favorable  to  the  maintain- 
ing of  distiUeries  in  localities  wliere  the 
stench  from  decaying  substances  was  spread- 
ing disease  and  deatli  in  communities,  and, 
with  like  difficulties  for  their  suppression, 
the  legislatui-e  had  provided  the  same  laws 
for  their  abatement,  and  some  citizen  should 
obtain  a  judgment  for  their  abatement,  and 
nejrlect  its  enforcement,  would  it  then  be 
held  that  such  a  judgment  must  stand  as  n 
bar  to  other  proceedings  of  a  like  character, 
and  thus  jeopardize  tlie  lives  and  health  of 
the  people?  It  would,  in  sucli  a  case,  be 
plainly  understood  that  the  legislature  in- 
teniled  to  invest  any  citizen  with  the  right  to 
see  that  the  lives  and  faealtli  of  the  people 
were  protected  from  the  ravages  of  the  nui- 
aance,  and,  in  such  a  case,  I  do  not  tliink  the 
word  "any"  would,  in  effect,  be  construed  to 
mean  the  one  who  might  first  assume  to  act. 
The  more  reasonable  construction  is  that,  as 
h>ng  as  the  nuisance  exists,  any  citizen  has 
the  right  to  employ  the  means  devoted  by  the 
law  for  its  alMteraent,  and,  in  my  judgment, 
suits  may  be  instituted  and  multiplied  till 
the  result  Is  accomplished.  Tlie  saloon  in 
contemplation  of  law  is  as  veritable  a  nui- 
sance as  a  slaughter-house  or  distillery,  so 
situated  as  to  be  dangerous  to  the  health  or. 
enjoyment  of  a  community. 

In  cases  of  obstructions  to  highways,  or 
other  nuisances,  any  person  having  an  inter- 
est distinct  from  thnt  of  the  public  may  maln- 
tnin  a  suit  fur  its  abatement;  and  in  such  a 
rase  as  many  persona  as  are  thus  affected 
may  maintain  a  suit  for  the  same  purpose, 
and  it  would  not  be  contended  in  bucIl  a  case 
that  a  suit  by  one  would  bar  the  otlters.  One 
judgment  for  abatement  enforced  in  such  a 
case  would  be  as  effective  as  a  thousand,  and 
the  same  would  be  true  of  one  not  enforced. 
But  a  judgment  not  enforced  at  the  suit  of 
one  would  not  be  as  good  as  one  at  the  suit 
of  another  that  wouJd  be  enforced,  and  hence 
any  person  wht^e  interest  is  suqh  that  be 
may  maintain  a  suit  is  not  deprived  of  that 
right  except  upon  one  plea,  and  that  is  the 
abatement  of  the  nuisance.  I  know  it  can 
be  s»id  that  in  sudi  cases  the  plaintiffs  have 
H  personal  interest  dlsiinct  from  the  public, 
which  is  the  liasis  of  the  right  of  each  to  sue; 
but  if  the  statute  should  remove  that  require- 
ment as  to  the  distinctive  interest,  and  leave 
the  right  to  any  citizen  to  sue  for  the  abate- 
ment. Is  there  any  reasoning  upon  which  it 
can  be  said  that  a  suit  by  one  of  those,  who 
might  lie  especially  interested,  would  bar  the 
right  of  another  to  sue?  Now  I  think  the 
statute  in  these  nuisance  cases  simply  re- 
moves tiie  requirement  as  to  a  distinctive  in- 
terest, and  assumes  an  interest  on  the  part 
uf  any  citizen  of  a  county,  in  the  interest  of 


his  own  and  the  public  welfare,  to  malDtain 
such  a  suit.  I  regard  the  law  as  an  invita- 
tion to  such  persona  to  aid  the  pubUo  in  the 
enforcement  of  the  law*  and  I  do  not  think 
the  invitation  oeasea  merely  because  one 
makes  the  attempt  and  fails,  from  neglect  or 
for  any  other  cause. 

I  know  of  no  holding  that  any  other  per- 
son has  such  an  interest  in  such  judgments 
thiit  they  can  control  them  as  against  the 
plaintiff.  It  has  t>een  held  that  another  citi- 
zen of  the  county  has  not  such  an  interest  as 
will  permit  him  to  intervene  In  this  class  of 
cases,  because  he  has  not  that  private  inter- 
est therein^hat  is  contemplated  by  the  stat- 
ute governing  interventions.  Conlev  v.  Zer- 
ber.  74  Iowa,  699.  89  X.  W.  Bep.  113.  If 
this  Is  true  what  is  there  to  prevent  one 
friendly  to  continuing  the  saloon  from  bring- 
ing the  suit,  and,  with  the  right  .to  control  ■ 
it,  leave  a  judgment  as  a  shield  to  the  viola- 
tor of  the  law?  1  know  the  majority  opinion 
is  guarded  by  a  statement  that,  if  a  showing 
were  made  of  collusion  with  the  defendant 
to  defraud  the  court,  there  might  be  some 
ground  for  maintaining  the  action.  But  wtiy 
devolve  the  burden  of  such  a  showing  on  the 
plaintiff  in  this  suit?  He  knows  of  the 
Lundbeck  judgment.  He  knows  it  stands 
unenforced,  and  that  this  nuisance  contin- 
ues. In  fewer  words,  he  knows  that  the  law 
and  the  judgment  of  the  court  is  in  fact 
evaded.  What  better  prima /(ic/e  showing 
of  a  fraud  on  the  court  should  be  required? 
It  is  an  express  provision  of  the  law  on  this 
subject  that  courts  shall  so  construe  it  as  to 
prevent  evasion,  and  to  my  mind  the  case  at 
hiiT  calls  loudly  for  the  application  of  the  rule. 

To  the  point  that  one  decree  is  as  effective 
as  a  thousand,  I  can  only  say  that  it  assumes 
tliat,  because  one  plaintiff  refuses,  or,  for 
some  cause,  neglects,  the  er.forcement  of  his 
judgment,  others  will  do  the  saiucL  Such  an 
i  nf erence  does  not  necessarily  follow.  I 
have  no  reason  fur  saying  or  t)elieving  that 
the  plaintiff  in  this  suit  will  fail  of  his  duty 
Iwcause  others  haVe;  and,  if  he  does,  the 
door  should  be  kept  open  for  tlie  citizen 
equal  to  the  emergency. 

It  ia  said  in  the  majority  opinion  that  the 
attorney  in  this  case  is  also  attorney  in  the 
Lundbeck  Case,  and  submits  a  que'ry  why 
he  does  not  oixier  process  upon  the  decree  he 
already  controls.  There  is  nothing  In  the 
record  from  which  we  should  infer  that  the 
attorney  controls  the  actions  of  his  client  in 
this  matter,  and,  if  he  does  in  that  case,  it  by 
no  means  follows  that  he  can  in  this.  The 
argument  of  the  case  on  the  part  of  the  d&* 
fendant  makes  no  reference  whatever  to  bad 
faith  or  neglect  on  the  part  of  the  attorney, 
and  my  observation  is  much  at  fault  if  tlie 
parties  in  these  cases,  as  in  others,  leave  un- 
said any  truths  that  will  avail  their  cause. 
The  arguments  of  the  case  present  but  a 
single  fact  in  support  of  this  defense,  and 
that  is  that  the  i^undbeck  judgment,  without 
regard  to  iniaoonduct  or  frau^  is  a  legal  de- 
fense. 
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I  attach  importance  to  the  fact  that  in  this 
case  the  defendant  sianda  before  ttie  court  a 
conff  Bsed  violator  of  the  law.  and  of  a  decree 
of  the  court  which  he  is  l^liy  boand  to  re- 
spect. He  seems  to  understand  that  he  can 
disregard  the  present  decree  with  impunity, 
and  asks  that  it  be  made  a  barrier  against 
other  interference.  To  my  miml  the  situa- 
tion plainly  Illustrates  the  effect  of  the  rule 
announced  in  the  majority  opinion. 

The  equities  of  the  case  demand  a  rule 
more  in  harmony  with  the  enforcement  of 
the  law  and  tlie  protection  of  the  public 
against  such  wrongs.  I  would  reverse  the 
Judgment. 

Mr.  Justice  Bbok  concurs  in  this  dissent. 


Sbatek  Wagon  &  Carriage  Co.  v.  Hal- 
STED  et  at. 

{Supreme  Court  of  Iowa.   Oct.  80, 1889.) 

llTBOLTSNOT— EQDITABLB  AaSIOmtEMT— PRIORITIES. 

1.  In  en  action  to  determine  the  priority  of 
el^ma  on  the  ueets  of  defendant,  it  appeared 
that  defendant  assigned  certain  assets  to  ms  wife, 
to  be  applied,  first,  to  the  payment  of  specifled 
debts,  and  the  balance  to  be  applied  to  the  pay- 
ment of  an  alleged  debt  to  the  wife,  which  was  In 
fact  Irandulent.  She  assigned  the  assets  to  a  hank 
u  collateral  security  for  money  horrowed  to  pay 
the  debts  specifled  In  the  asstgnttaeot  to  her.  Aft- 
erwards she  (t&'ve  \>.  an  order  on  the  bank  for  the 
payment  of  his  claim  against  the  defendant.  Prior 
to  the  assignment  to  the  bank,  plaintiff  garnished 
tbeassetsm  the  hands  of  the  wife.  SeH,  thatthe 
garnishment  gare  btm  a  Ueo  on  tlieaMets  which 
was  inrlor  to  that  of  D.,  and  mbleot  only  to  the 
claim  of  the  bank  for  the  amount  uMuied  by  It. 

3.  But  the  order  to  D.  gave  him  a  Hen  on  the 
assets  prior  to  that  of  a  creditor  who  did  not  begin 
action  on  his  claim  until  after  the  aaalgnment  and 
order  were  given. 

8.  An  action  to  detennlne  the  priority  of  the 
elalmsofvarlous  creditors  of  an  Insolvent  is  an  eq- 
uitable proceeding,  and  its  character  is  notohangea 
by  the  fact  that  the  Issues  presented  grew  out  of 
attachmeot  and  gamishmeDt  proceedings. 

Appeal  from  district  court,  Webster  coun- 
ty; O.  B.  Ayeks,  Judge. 

This  cause,  and  four  other  cases  Involving 
what  is  claimed  to  Iw  simitar  questions,  were 
tried  at  one  time,  in  the  court  below,  as  equi- 
table aetioiM.  They  involve  conliictiiig 
claims  of  creditors  to  priority  in  tbe  assfts 
of  the  defendant  D.  W.  Hnlsted,  who  failed 
in  business  about  February  5,  1B87.  The 
plaintiffs  in  the  action  are  creditors,  who 
base  their  claiios  upon  certnin  attachments 
by  garnisliment.  Other  creditors  intervened 
in  the  uftions,  nnd  claim  under  certain  or- 
dpia  of  un  assignee  of  Hulsted,  upon  the 
Alleged  ground  ttiat  tbe  orders  appropriated 
ttie  itssete  in  controversy  to  the  (myinent  of 
their  claims.  TUere  was  a  decree  in  favor 
of  the  plaintiffs,  and  the  intervenors  and  de- 
fendant H.  F.  Ualsted  appeal. 

Wright  A  Farrel,  for  appellants.  A.  JV. 
Bot^ordt  Heaiey  c&  Healejf,  and  DoUiwr  & 
Moon,  for  appellees. 

BoTURCX^K.  J.  1.  For  some  years  prior 
to  February  5.  1887,  tbe  defendant  0.  W. 


Halsted  was  enganc^d  in  the  business  of  sell- 
ing agricultural  implements  anil  farm  ma- 
chinery at  the  city  of  Fort  Doilge.  On  said 
day  his  place  of  business  and  his  stock  of 
merchandise  were  destroyed  by  fire.  He  was 
largely  in  debt.  He  lield  four  policies  of  in- 
surance against  loss  by  fire  in  the  sum  of 
$2,000  each.  Immediately  iifter  the  Are  tie 
assigned  said  Insurance  policies  to  his  wife, 
H.  F.  Halsted.  The  insurance  was  In  part 
for  the  benefit  of  certain  persons  who  were 
the  owners  of  implements'  and  machinery 
which  the  said  Huhiled  had  in  his  pmsession 
for  sale  on  commission,  and  some  of  which 
had  been  sold.  It  was  provided  in  said  as- 
signment that  said  H.  F.  Halsted  should  pay 
for  said  contmission  goods,  and  that  the  bal- 
ance due  uD  said  poltciea  should  be  applied 
on  a  promissory  note  of  80.OOO  held  by  H. 
F.  Halsted  against  said  D.  W.  Halsted.  H. 
F.  Halsted  was  indebted  to  the  First  National 
Bank  of  Fort  Dodge,  defendant,  in  tbe  sum 
of  84.000.  Some  of  this  Indebtedness  was  for 
money  borrowed  to  pay  some  of  tbe  claims 
for  the  commission  goods,  wliich  were  cover- 
ed by  the  policies  of  insurance.  On  tbe  SOth 
day  of  July,  1887,  said  H.  F.  Halsted  as- 
signed the  policies  of  insurance  to  said  bank 
as  collateral  security,  and  on  the  5th  day  of 
August  in  tbe  same  year  she  gave  an  order 
to  the  bank  to  pay  one  Garmoe  ft410  out  of 
tbe  avHits  of  tlie  insurance  jioticies,  and  on 
the  25th  day  of  ttie  siime  month  she  gave  an 
order  to  D.  D.  Halsted  on  said  bank  for  the 
payment  of  some  93,600.  The  sums  intended 
tu  t>e  secured  by  these  oi'ders  were  claims 
against  U.  W.  Halsted,  as  well  as  against  H. 
F.  Halsted,  his  wife.  It  will  thus  be  seen 
that  by  the  assignment  of  the  policies  to  the 
bank,  ami  by  llie  sulisequent  ontei-s  to  pay 
the  claims  of  Garraoe  and  D.  D.  Halsted  from 
the  pi-oceeds  of  the  policies,  H.  F.  Halsted 
abandoned  tlie  appropriation  of  any  of  the 
insurance  money  for  tbe  payment  of  any  part 
of  the  95.000  held  by  her  against  her  hus- 
band. The  plaintiff  is  a  creditor  of  D.  W. 
Halsted.  and  on  the  11th  day  of  May,  1887, 
recovered  a  judgment  against  him.  Execu- 
tion was  issued  on  the  judj^ment,  and  H.  F. 
Halsted  was  garnished  on  tlie'17th  of  that 
month,  and  the  Insurance  companies  were 
garnished  on  tite  execution  at  different  dii'^s 
in  that  month  and  in  the  following  muiitli 
of  June.  Anotlier  execution  was  issued  on 
tlie  SOth  day  of  November,  1887,  and  the  bank 
WHS  garnislied  on  the  same  day.  Actions 
were  commenced  on  the  claims  of  the  other 
creditors,  plaintiffs  herein,  after  all  of  the  as- 
signments above  referred  to  were  niade,  anil 
no  attempt  was  made  by  attachment  to  auli- 
ject  the  proceeds  of  the  policies  to  tbe  pay- 
ment of  said  pUintifTs'  claims  until  in  No- 
vember and  December,  1887.  It  appears 
tliai  tlie  insurance  companies  gave  no  atten- 
tion to  the  garnishments,  but  paid  tbe  avails 
of  the  policies  to  the  clerk  of  tbe  court  to 
abide  the  decision  of  the  court.  The  bank 
answered,  setting  up  the  facts  as  above 
stated;  and  H.  F.  Halsted  answered,  claim- 
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Ing  to  be  the  owner  of  the  insurance  policies 
by  the  assignment  to  her.  D.  D.  Halsted  as- 
8if;necl  his  claim  to  the  proceeds  to  B.  M.  Hal- 
sted, bis  wife;  and  Garmoe  and  B.  M.  Hal- 
flted  intervened  in  the  actions,  and  claimed 
that,  under  their  orders  upon  the  fund,  they 
were  entitled  to  priorEtj  over  the  plaintifiFs. 

Some  question  is  made  by  counsel  as  to  the 
right  of  plaintiffs  to  maintain  the  notions,  and 
try  them  as  equititble  proceedings.  The 
pleadings  filed  by  the  creditora  atta^tng  and 
controverting  llie  answers  of  the  garnishees, 
anil  the  intervention  of  the  holders  of  the 
ortlers  upon  the  fund,  pr^ented  equitable 
issues;  and  we  can  see  no  reason  wiiy  such 
issues  could  not  be  properly  tried  as  thus 
made  up.  Tlie  guestiona  presented  were 
purely  equitable,  and  because  they  grew  out 
of  attachment  and  giirnisliment  proceedings 
is  no  reason  why  th*>y  should  l>e  dismissed. 
Tlie  court  had  complete  jurisdiction  of  the 
parties  and  of  the  subject-matter,  and  was 
authorized  to  proceed  and  try  and  determine 
the  causes. 

2.  Our  attention  Is  next  directed  to  the 
question  wlietlier  tlie  transfer  of  the  policies 
from  D.  W.  Halsted  to  his  wife,  so  far  as  the 
assignments  or  transfer  purported  to  be  for 
lier  benefit,  was  a  fmud  upon  the  creditors 
of  D,  W.  Halsted.  It  is  not  necessary  to 
set  out  the  evidence  on  this  branch  of  the 
c:i3e.  It  is  enougli  to  say  that  It  appejirs  that 
the  wile  had  no  valid  claim  against  her  hus- 
band. The  transaction  appears  to  have  been, 
in  its  Inception,  part  of  a  plan  to  allow  the 
wife  to  profit  by  a  clniin  which  was  without 
any  merit  as  against  the  cretlitors  of  the  hus- 
bimd.  We  have  rarely  been  called  upon  to 
consider  a  case  where  a  transaction  of  this 
kind  has  lieen  so  clearly  aliown  to  be  fraud- 
ulent as  to  creditors. 

3.  There  is  really  but  one  debatable  ques- 
tion in  the  case,  and  that  is  whether  the 
pliiintifFs,  or  any  of  tliem,  are  entitled  to 
priority  over  tlie  claim  of  B.  M.  Halsted,  tiie 
assignee  of  B.  D.  Halsted,  to  whom  the 
urder  appropriating  part  of  the  proceeds  of 
the  insurance  was  given.  It  uppears  that 
the  claim  of  Garmoe  was  recognized  by  the 
court,  and  provided  for  in  the  decree,  and 
he  does  not  appeal.  We  have  liad  very  great 
diiflcuity  in  arriving  at  the  precise  facta  in 
the  case,  and  have  l«en  cumpelled  to  rely  to 
sume  extent  upon  the  stHtements  of  counsel 
in  argument  as  to.tlie  essential  and  control- 
ling facta  upon  the  real  question  in  the  case. 
One  material  fact  is  that  there  is  no  evidence 
in  any  vray  controverting  the  validity  of  tlie 
claim  of  D.  I>.  Halsted  upon  which  the  order 
on  tlie  banlc  was  made.  On  the  contrary,  it 
appears  that  it  was  based  upon  actual  cash 
paid  to  D.  W.  Halsleil,  and  used  in  carrying 
on  the  business.  D.  D.  HalBted  was  tlie 
father  of  1>.  W.  Halsted,  but  there  is  no  evi- 
dence that  he  intended  to  make  an  advance- 
ment to  him.  On  the  contrary,  he  tooli 
promissory  notes  for  the  money  loitneil,  and 
the  loan  was  made  and  the  notes  taiien  long 
before  the  jfoods  were  destroyed,  and,  for 


anght  that  appears,  before  any  one  appre- 
hended thai  D.  W.  Halsted  would  fall  in  boa- 
iness.  And  there  is  nothing  shown  in  evi- 
dence  touching  his  acts  and  conduct  after  the 
ftre  and  failure  from  which  it  can  fairly  be 
found  tliat  he  should  be  charged  with  fraud 
so  as  to  invalidate  his  claim  as  between  him 
and  other  creditors.  We  think  It  may  fairly 
be  said  he  acted  in  good  faith  in  taking  the 
order  from  H.  F.  HaJsted  by  which  the  avails 
of  the  policies  were  appi-opriated  to  the  pay- 
ment of  the  debt  due  to  him.  In  pursusnoe 
of  this  order,  be  deposited  his  n<^  with  the 
banb,  whpre  they  remained  for  payment 
when  the  money  should  be  paid  to  the  bank. 
There  can  be  no  doubt  that  the  order,  taken 
in  good  faith,  operated  as  an  equitable  assign- 
ment of  the  proceeds  of  the  insurance  after 
payment  of  the  debt  doe  the  bank,  and  the- 
claims  arising  out  of  the  commission  goods. 
This  must  surely  be  so  as  to  all  of  the  plain- 
tiffs except  the  Shiiver  Wagon  &  Carriage- 
Company,  because  tliey  had  not  even  com- 
menced any  actions  when  the  orders  were- 
given.  These  claims  had  not  in  any  way  at- 
tachetl  to  the  innurance  policies,  nur  to  their 
procefds,  until  long  after  the  orders  were- 
made.  It  is  to  be  remembered,  too,  that  the 
orders  were  given,  ami  the  notes  were  de- 
posited with  the  bank,  at  the  instance  of  O. 
W.  Halsted,  the  real  owner  of  the  policies. 

The  right  to  priority  l>etween  the  Shaver 
Wagon  &  Carriage  Company  and  B.  M.  Hal- 
sted remains  to  he  considered.  It  is  well 
settled  that  no  attaching  creditor  can  acquire 
through  his  attachment  a  higher  or  better 
right  to  the  property  or  assets  attached  than 
tlie  defendant  had  when  the  attachment  was 
levied,  unless  he  can  show  some  fraud  or 
collusion  by  which  his  rights  have  been 
impiured;  and  this  is  equally  as  applicable- 
wliere  the  lien  is  acquired  by  garnishee  pro- 
cess, as  when  the  property  is  directly  seized^ 
Thomas  v.  Hilltiouse,  17  Iowa,  €7;  Drake, 
Attachra.  §  223.  But  the  Shaver  Wagon 
Carriage  Company  garnished  the  defendant 
H.  F.  Halsted  and  the  company  before  she 
gave  the  order  to  D.  D.  Halsted.  She  waa 
the  pro[ier  person  to  garnish,  because,  by  the 
assignment  of  the  policies  to  ber,  she  held 
the  legal  titles  thereto,  and,  in  the  absence 
of  interference  by  creditors,  she  had  the  right 
to  collect  and  control  the  proceeds.  We  in- 
cline to  think  that,  when  the  insurance  com- 
panies and  Mrs.  Halsted  were  garnished,  the 
plaintiff  acquired  a  lien  upon  the  assets  or 
proceeds  of  the  policy,  and  that  Mrs.  Halsted 
had  no  right  nor  power  to  dispose  of  the 
money  by  the  order  to  D.  D.  Halsted.  The 
fund  was  then,  in  a  certain  sense,  in  the  cus- 
tody of  the  law;  and  in  the  race  between 
creditors  it  seems  to  us  that,  if  the  attach- 
ment was  a  lien  on  wliat  the  defendant  and 
garnisliee  really  bad,  it  follows  that  the  or- 
der on  the  fund  was  valid  only  upon  any  bal- 
ance whicli  had  not  been  seized  by  the  process 
of  altacliment.  And  it  is  to  be  remembered 
that  when  Mrs.  Halsted  was  garnished  she 
was  not  merely  a  debtor  ot  her  husband. 
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Sh«  had  control  of  property  belonginirto  blm. 
and  she  had  no  right  to  mnke herself  iiis  debt- 
or by  diaposinft  of  the  propertji  and  compel- 
ling creditors  to  take  merely  a  petsonal  Judg- 
ment i^inst  her.  And,  as  the  Insurance 
fXHSpaniea  paid  the  fund  In  controTersy  Into 
court  to  abide  the  result  of  tbe  litigaUon,  the 
right  of  the  plaintiff  to  a  sufflctent  amount 
of  the  fund  to  pay  its  debts  became  complete 
by  leason  of  the  garniahment.  It  is  only 
where  a  debtor  of  the  defendant  In  execu- 
tion is  garnished  tliat  the  relation  of  debtor 
and  creditor  exists  bbtw<>en  tbe  creditor  and 
ttifl  gHrnishea.  Pit  kle  Co.  v.  Hannfacturlng 
Co.,  40  X.  W.  Bep.  705.  Our  cooolasion  is 
that  tbe  decree  in  favor  of  the  pliUntiffs.  the 
8h  iTer  Wagon  St  Carriage  Company,  should 
be  aiHnued,  and  as  to  tbe  other  plaintiffs  it 
should  be  reversed. 


Black  o.  Db  Gaxp  H  oI 

(Suprrme  Court  of  Iowa.   Oct  29, 1880.) 

KOTATIO^I— RXLSASB  OT  BORETT— DAHA.GBB— AT- 

TORNKT's  Fees. 

1.  Defendant  contracted  to  deliver  to  plaintiff 
a  certain  number  of  ponies,  on  or  before  a  date 
stated.  Plaintiff  gave  W.  an  order  on  defendant  as 
follows:  ** Please  deliver  to  W.,  or  orde^  80  head 
of  ponies,  on  or  before  July  15, 188tt,  «  «  •  and 
charge  the  same  to  our  oontnot.  *  *  *  I  mIso 
agree  that,  on  f  idlnre  of  delivery  of  aay  or  all,  tbe 
srice  to  be  paid  tbe  defiolenQy  shall  be  986  per 
aead. "  Held,  that  the  aooeptance  of  tbls  order  by 
defendantdld  not  effect  a  novatioD  of  the  contract, 
nor  release  bis  Uobilltv  to  plaintiff  therennder. 

8.  Nor  is  the  order  wstd  aooeptanoe  SDoh  a 
ebange  in  the  original  oontraot  as  will  release  a 
sare^  on  a  ooUateral  note  glrea  to  seoure  the  per- 
f  (oraance  of  the  contract. 

8.  On  the  ftiUure  of  dtf endsnt  to  onnplT  with 
the  terms  of  the  order,  the  measure  of  plaintiff's 
damage  was  the  price  fixed  In  the  original  con- 
tract, and  not  the  price  he  agreed  to  pay  a  third 
party  in  case  of  DOO-deUrery  of  the  ponies. 

4.  in  an  action  on  a  promissory  note,  oontain- 
Ing  a  stipulation  for  attorney's  fees,  it  is  not  nec- 
e^U7  that  tbe  offldavit  required  by  the  lows  stat- 
ata  snould  comply  strictly  with  the  requirements 
of  tba  statute,  but  is  snfUoieat  if  from  it  the  court 
oan  ilnd  the  neeessary  facts  on  whloh  to  base  the 
allowance. 

Appeal  from  district  conrt,  Marshall  ooan- 

ty;  J.  L.  Utbtshs.  Judge. 

Action  upon  a  noto  given  as  collateral  se- 
Mrity  for  the  performance  of  a  contract  to 
deliver  a  certain  number  of  Tuxhs  ponies. 
From  a  Judgment  for  plaintiff  the  defendants 
appeal. 

ticott  A  Ciute  and  /.  £.  Camsy,  for  ap- 
pellants.  /.     Mtelur,  for  appellee. 

Oranorr,  J,  This  court  has,  to  some  ex- 
tent, construed  the  oontracts  involved  in  the 
Issues  on  this  trial  on  a  former  appeal.  The 
opinion  is  to  be  found  In  75  Iowa,  105,  39 
N.  W.  Kep.  215.  On  the  6th  day  of  Janu- 
ary, laaQ.  the  plaintiff  entered  into  a  contract 
with  J.  W.  Blackwood  and  £.  Da  Camp,  as 
follows:  "MarshaUtown.  la.,  Jan.  6,  1886. 
This  contract  and  agreement,  entered  into 
this  ^ay  bftween  John  W.  Blackwood  and  £. 
De  Camp,  of  the  flrst  part,  and  John  8.  Blsclc, 
d  tbe  second  part,  is  to  certify  that  the  party 
v.41lN.w.nu.  16^40 


of  the  Qrat  part.  In  consideration  of  two  thou- 
sand dollars  (1^.000)  paid  by  the  party  of  the 
second  part,  the  receipt  of  which  is  hereby 
acknowledged,  agrees  to  deliver  to  the  party 
of  the  second  part  Ofty  (50)  head  of  Texas 
ponies,  thirty  (80)  bead  to  be  mares  and 
twenty  (20)  head  to  be  geldinf^s,  to  be  from 
three  (8)  to  six  (6)  years  old,  and  from  thir- 
teen (IS)  to  fifteen  (15)  hands  high,  and  sound 
and  smooth.  Colors  to  be  black,  bay,  roan, 
itnd  gray,  and  s^d  horses  to  be  in  good,  • 
healthy  condition  when  delivered  here^  And 
said  party  of  the  first  part  agrees  to  deposit 
two  thousand  doUan  ($2,000)  in  notes  as  col- 
lateral security.  J.  W.  Blackwood  &  B. 
DeCamp.  Johh  8.  Black."  On  the  same 
day  a  note  was  executed  to  the  plaintiff,  as 
follows:  "92,000.  Marshalltown,  la.,  Jan.  6, 
1886.  On  or  before  July  15th,  afterdate,  for 
value  received,  we  promise  to  pay  to  the  order 
of  John  S.  Black,  at  Marshalltown.  Iowa, 
two  thousand  dollars,  ($2,000,)  with  interest 
from  date  until  paid  at  the  rate  of  ten  (10) 
per  cent,  per  annum  after  due,  payable  an- 
nually, and  a  reasonable  attorney's  fee  if  suit 
tie  instituted  on  this  note.  It  is  hereby  un- 
derstood and  agreed  that  this  note  shall 
come  null  and  void-  upon  the  delivery  of  fifty 
(50)  head  of  Texas  ponies,  as  per  contract 
bearing fven  date  herewith,  to  Johns.  Black; 
it  being  understood  that  this  note  is  given  as 
collateral  security  for  the  fHlLhful  discharge 
of  said  contract.  J.  W.  Blackwood  A  Dfs 
Cauf.  M.  DeCahp."  On  the  23d  of  the 
name  month  another  contract  and  note,  of 
like  import,  were  executed  between  the  same 
parties,  except  that  the  contract  was  for  the 
delivery  of  25  ponies  for  the  consideration  of 
81,000.  and  the  collateral  noto  was  for  Sl.OOO 
instead  of  $2.0UU.  The  ponies  thus  con- 
tracted for  were  by  the  plaintiff  sold  to  three 
different  partiea.~-30  to  otie,  25  to  another, 
and  20  to  the  other.  To  one  of  the  purchas- 
ers, N.  W.  Wood,  was  given  an  order  as  fol- 
lows: "Jan.  12, 1886.  John  W.  Blackwood 
ami  E.DeCaiDp:  Please  deliver  to  N,  W. 
Wood,  or  Older,  thirty  (30)  head  of  sound 
Texas  ponies  on  or  before  July  15, 1886,  sev- 
enteen (17)  head  to  be  mares  anil  thirteen  (13) 
head  to  he  horses,  all  to  Ik  from  three  (3)  to 
six  (6)  years  old,  and  from  thirteen  (13)  to 
flfteen  (15)  hands  high,  and  chai^  tlje  same 
to  our  contract  of  Jan.  6.  1886.  1  also  agree 
that,  on  failure  of  delivery  of  any  or  all,  the 
price  to  be  paid  tbe  deficiency  shall  he  thirty- 
live  (935)  per  head.  John  8.  Black."  J. 
W.  Blackwood  and  E.  De  Camp  each  indorsed 
the  order  by  writing  his  name  aoroes  the  face. 
A  like  order  was  given  to  each  of  the  utlier 
purchasers.  There  was  a  failure  to  deliver 
the  ponies,  and  the  plaintiff,  having  paid  to 
his  vendees  9S5  each  for  the  ponies  to  be  de* 
livered,  brings  this  action  on  tbe  collateral 
notes  above  referred  to. 

Tbe  defense  urges  that  the  acceptance  of 
the  orders  for  the  delivery  of  the  ponies  to 
tbe  purchasers  from  the  plaintiff  was  a  satis- 
factiun  of  tbe  plaintiff's  claim  as  against  de- 
fendants* and  their  release  as  to  him.   In  the 
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former  appeal  tbe  cxden  for  delivery  were 
not  in  the  case,  but  tbe  contract  of  sale  and 
the  collateral  notes  were*  and  the  two  were 
held  to  be  parts  of  the  same  contract;  that 
the  collateral  note  was  in  the  nature  of  an 
Indemnity,  on  which  M.  De  Camp  was  a 
surety,  he  not  being  a  party  to  the  original 
contract. 

1.  We  Qrsb  notice  the  point  as  to  the  legal 
effect  of  the  acceptance  or  indorsement  hy 
•  Blackwood  and  De  Gamp  of  the  order.  Ap- 
pellants, in  argument,  place  much  Btress  up- 
on tbe  fact  that  the  orders  accepted  provide 
for  the  payment  of  $35  each  for  the  ponies 
on  failure  of  delivery,  and  it  is  their  coiistruo- 
tion  that  by  tbe  acceptance  of  the  orders  they 
assumed  such  payment,  which  worked  a 
change  In  the  contract,  and  operated  to  dis- 
charge tbe  first  contract.  We  are  not  re- 
ferred to  an  authority,  nor  do  we  know  of 
one,  that  would  sanction  tbe  construction 
urged.  It  is  true,  tbe  contract  of  sale  did 
not  fix  a  price  to  be  paid  for  a  failure  of  de- 
livery, but  it,  tn  legal  effect,  did  provide  for 
ft  payment  of  tbe  value  of  the  property,  and 
tbe  new  contract  does  no  more,  except  that 
it  fixes  the  value  instead  of  leaving  it  for  aft- 
er determination.  The  unmistakable  facts 
are  that  plaintiff  bought  tbe  ponies  of  Black- 
wood  and  De  Gamp,  to  be  delivered,  and  then 
sold  them  to  other  parties  for  futuredellvery, 
and  gave  a  direction  or  order  to  his  vendors 
to  make  tbe  deliveries  to  bis  vendees,  and 
agreed  that  If  his  vendors  failed  to  make  the 
delivery  he  would  pay  $35  for  each  pony  not 
delivered,  and,  accepting  plainti£F's  construc- 
tion, plaintifTs  vendors  agreed  to  pay  such 
price  if  they  failed  in  delivering.  The  ac- 
<»pted  order  also  provided  that  tbe  deliveries 
•or  payments  by  Blackwood  and  De  Camp 
should  be  applied  to  tbe  discharge  of  tbeir 
obligation  to  the  plaintiff.  Tbe  accepted  or- 
der is  susceptible  of  no  other  cooBtructlon. 
Its  language  Is  to  deliver  the  ponies,  etc., 
and  charge  the  same  to  our  contract  of  Jan- 
uary 6,  1886.  Such  language  Is  entirely  in- 
consistent with  tbe  idea  of  supplanting  tbe 
former  contract.  It  is  a  plain  acknowledg- 
ment of  its  continued  existence.  For  as 
many  ponies  as  were  delivered,  or  payments 
therefor  made,  the  defendants  were  entitled 
to  charge  the  same  to  plaintiff  and  receive 
credit  on  their  contract  with  him.  Keittiei*  the 
accepted  order  nor  the  testimony  in  the  case 
tends  to  show  that  there  was  a  thought  that 
plaintiff  was  not,  after  the  acceptance  of  the 
order,  liable  for  any  default  of  the  acceptors. 
The  contrary  is  clearly  apparent.  The  con- 
tract has  not  the  essential  requisites  of  a  con- 
tract of  novation.  The  claim  of  appellant 
has  no  support  in  the  cases  of  Foster  v.  Faine, 
63  Iowa,  85,  18  K.  W.  Bep.  699.  or  Lester 
V.  Bowman,  39  Iowa.  611.  It  is  urged  that 
under  the  contract,  by  virtue  of  the  accepted 
order,  the  defendants  might  have  been  sub- 
jected to  three  separate  suits  for  Its  perform- 
ance, and  hence  that  it  is  a  different  contract. 
It  Is  true  that  in  some  resppcts  the  order  and 
aco^tance  made  the  contract  different,  but 


the  fact  of  such  dtfldreftoe  would  not  cancel 
their  obligation  to  the  plaintiff.  In  this  n- 
spect  we  are  speaking  of  the  obligations  of 
Blackwood  and  E.  De  Camp. 

2.  M.  De  Gamp  was  a  surety  on  tbe  collat- 
eral notes,  and  it  is  urged  especially  in  bis 
behalf  that  tbe  change  in  the  contract  was 
such  as  to  release  him  from  liability.  In  this 
respect  the  question  is  one  of  greater  doubt. 
We  are  now  to  inquire  if  any  material  change 
of  the  contract  was  made  by  the  oiider.  In 
the  former  division  of  tbe  opinion,  for  the 
pnrpose  of  argument,  we  treated  tbe  agre^ 
ment  in  the  order  as  to  tbe  payment  of  the 
$35  per  head  for  ponies  not  delivered  as  bind- 
ing on  tbe  acceptors,  but  It  was  only  for  ar^ 
gument,  aA  we  do  not- believe  such  to  be  the 
l^al  effect  of  the  instrument.  Tbe  names 
across  the  face  of  the  order  have  Iwen  Seated 
In  argument  as  an  acceptance,  and  we  do  not 
see  why  not  properly  so.  It  is,  then,  a  ques- 
tion of  what  the  acceptance  imports.  It  is  a 
mere  nndertaking  to  comply  with  the  re- 
quests or  directions  in  tbe  order.  The  direc- 
tions In  tbe  order,  as  to  tbe  acceptors,  are 
only  to  deliver  tbe  ponies  to  certain  persons. 
The  plaintiff  is  a  party  to  tlie  instrument, 
and  It  is  signed  by  blm  and  delivered  to  the 
purchasers,  and  it  contains  this  provision: 
**I  also  agree  that,  on  failure  of  delivery  of 
any  or  all,  the  price  to  be  paid  the  deficienciy 
shall  bel^  per  head."  This  was  a  mere  un- 
dertaking by  the  plaintiff  that  if  the  ponies 
were  not  delivered  under  the  order  he  would 
pay  tbe  $35  per  head.  By  the  acceptance  the 
acceptors  undertook  to  perform  tbe  orders  to 
them,  and  not  an  agreement  by  the  plaintiff. 
Is  the  undertaking  to  ddiver  the  ponies  to 
the  purchasers  from  plfUntiff  a  material 
change  In  the  contract?  We  tliink  not.  Let 
us  look  at  ita  legal  effect.  There  is  no  change 
as  to  the  place  or  time  of  delivery.  In  effect, 
by  tbe  sale  of  plaintiff  to  Wood  and  others 
the  ponies  on  delivery  were  to  be  theirs. 
The  order  was  merely  authority  for  their  re- 
ceipt and  delivery,  and  the  acceptance  was  a 
mere  undertaking  to  deliver  to  the  assignee 
of  plaintiff  instead  of  blm.  The  plaintiff  had 
the  right  to  transfer  his  interest  in  the  con- 
tract for  the  delivery  of  the  ponies,  and  upon 
notice  to  Blackwood  and  De  Camp  It  wfts 
their  duty,  at  the  time  and  place  specified  in 
the  contract,  to  respect  the  rights  of  the  pur- 
chasers, and  deliver  the  pontes  to  them.  It 
oould  not  be  reasonably  urged  that  such  a 
transfo:  by  the  plaintiff  would  discharge  the 
sarety.  Such  a  right  and  duty  would  be  a 
legal  incident  to  the  contract  first  made.  It 
would  be  no  change.  The  acceptance  of  the 
order  by  writing  Uie  names  is  not  different 
in  Its  legal  effect.  It  was  a  mere  expression 
of  their  obligation  to  deliver  to  the  assignee 
of  the  plainlifl  instead  of  to  him.  Tbe  books 
atwund  with  cases  on  the  subjects  of  material 
changes  in  contracts  and  the  release  of  sure- 
ties, but  our  attention  baa  not  been  called  to 
one.  nor  with  much  research  do  we  find  a 
ease  to  justify  a  holding  tliat  a  mere  agree- 
ment to  deliver  to  Uie  assignee  of  a  pur- 
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etutaer  Is  sach  a  change  as  would  releoM  a 
surety.  It  is  not  essentially  different  in  prin- 
ciple from  the  transfw  of  a  non-negotiable 
Instrument  for  the  payment  of  money,  and  a 
sarety  shooM  claim  a  rdesse  from  his  obli- 
gation for  pigment  merely  because  of  its 
ti-Hnsf  er.  Some  confusion  ss  to  principle  has 
arises  from  the  consultation  of  authorities 
bearing  on  the  qaestton  of  alterations  on  the 
fkce  of  written  tnstmmaits,  which  la  many 
respects  are  governed  1^  an  entirely  different 
rule  of  law. 

8.  The  court  laatructed  the  Jury  that  the 
measure  of  plaintiff's  damage  was  the  fair 
and  reasonable  market  value  of  the  ponies  at 
the  time  and  place  for  delivery,  and  appellant 
coroplalns  and  urges  that  the  S35  which  plain- 
tiff |iaid  to  his  purchasers  wds  the  true  meas- 
ure of  damage.  Under  the  rule  given  by  the 
court  the  Jttcy  assessed  the  damage  on  the 
basis  of  $40  as  the  value  of  each  pony. 
The  record  shows  that  such  was  the  price 
fixed  by  the  parties  when  plaintiff  made 
his  pnichase.  The  plaintiff's  damage  was 
the  amount  be  paid,  with  interest  thereon. 
Under  the  nile  given  by  the  conrt  exactly 
the  same  result  was  reached,  and  no  prej- 
udice could  result.  The  liability  of  the  de- 
•  fendants  is  not  to  be  measured  by  the  fact 
of  whether  plaintiff  f^ned  or  lost  in  his 
^nsaetion  with  others. 

4.  Quite  a  number  <rf  assignments  are 
based  on  the  admission  and  rejection  of  tes- 
timony. During  the  progress  of  the  trial  the 
issues  were  somewhat  changed  by  striking 
from  the  pleadings,  and,  fdlo  wing  this,  much 
of  the  testimony  was  excluded  or  stricken  out 
on  motion.  The  issues  embraced  many  ques- 
tions not  pertinent  to  the  case  under  our 
holdings  as  to  the  legal  effect  of  the  instru- 
ments. In  fkct,  with  such  holdings  then 
must  be  a  conceded  liability  of  both  defend- 
ants on  the  contract.  The  contract  and  de- 
tonlt  In  delivery  are  admitted.  This  practi- 
cally leaves  but  the  question  of  amount  of 
damage,  under  the  rale  of  asoertainment  as 
held  by  the  conrt,  and  as  the  result  was  an 
absolutely  oomot  one  these  oould  be  no  prej- 
udice. 

6.  The  note  provided  for  an  attorney's  fee 
In  case  of  aulL  The  court  allowed  •70.85. 
The  allowance  is  assigned  as  error  on  the 
ground  that  no  sufficient  affidavit  was  filed. 
The  affidavit  II  led  was  made  by  an  attorney 
in  the  cause,  and  did  Hot  fully  contain  the  re> 
gutrementa  of  the  statute  by  stating  every 
fact  provided  for,  but  we  think  It  did  state 
facts  from  which  the  court  below  could  reach 
a  conclusion  that  there  was  no  agreement  for 
an  unlawful  division  of  fees.  If  it  was  an 
affidavit  Ttom  which  the  court  conld  find  the 
necessary  facts,  we  cannot,  in  this  case,  re- 
verse or  set  aside  its  flnding  merely  because 
we  might  think  otherwise.  The  fact  of  the 
court's  making  the  allowance  shows  that 
from  the  affidavit  it  was  satisfied  there  was 
no  unlawful  agreemenL  In  the  case  of  Wil- 
klns  V.  Troutner.  66  Iowa,  557.  24  N.  W. 
Bep.  37,  and  Sweney  v.  Davidson,  68  Iowa, 


386.  27  N.  W.  Bep.  278.  thsM  was  no  affida- 
vit tiled  as  required  by  law,  and  there  was 
an  absence  of  all  evidence,  and  hence  the 
court  could  not  be  satisfled  by  affidavit  ot  th« 
necessary  facts.  Because  of  our  construction 
of  the  contracts  it  is  un necessary  to  consider 
other  qnestions  argaed.  Affirmed. 


Spratt  9t  a2. 0.  Spbatt  et  oZ. 
(Supreme  Court  of  MicMgcm.  OcL  11. 1889.) 
WiLU— TasTiJiKimBT  CAPAortT— Kiboottow. 
1.  While,  Id  order  to  possess  testamentary  oa- 

fiaoltr.  the  testator  must  understand  the  husniess 
n  which  he  is  engaced:  mast  know  and  ander^ 
stand  the  extant  and  vuoe  of  his  property,  and 
how  he  desires  to  dispose  of  It;  and  mnst  nave 
suffloient  memory  to  keep  ^ese  laets  In  bis  mind 
long  enongh  to  dlotate  or  write  his  will  without 
prompting  from  others,— yet  it  Is  not  neoessary 
that  be  shoold  know  the  number  and  ooadltion  n 
bis  relatives,  their  claims  npon  his  bounty,  or 
should  understand  the  reason  for  giving  or  intb- 
holdlng  his  boanty  from  any  of  snob  relatives. 

S.  where  eaoh  of  the  witnesses  to  a  will  testi- 
fy that  they  were  all  present  uid  saw  the  testator 
sign  the  same,  and  that  each  subsodbed  it  in  the  tea* 
tat«r*s  presence^  and  there  was  no  testimony  tiiat 
testator  did  not  or  conld  not  aae  eaoh  witness  sub- 
scribe his  name,  a  obar^e  as  to  the  effect  of  snob 
failure  or  inability  of  testator  to  see  such  attesta- 
tion Is  erroneous,  as  raising  a  false  Issue,  and  is 
misleading. 

Appeal  from  circuit  conrt,  Jackson  ooun^; 
Erabtus  Pbcx,  Judge. 

The  court  of  probate  having  disallowed  an 
Instrument  offered  for  probate  as  the  last 
will  of  Allwrt  li.  Spratt,  the  probate  being 
opposed  by  Charles  Spratt  and  Erbert  O. 
Spratt,  Adella  M.  Spratt  and  others,  heirs  and 
legatees  of  Albert  L.  Spratt,  appeal  from  a 
Judgment  of  the  circuit  court  affirming  said 
order  of  the  probato  court. 

Blair,  Wilton  &  Blair  and  Thomat  A. 
Wilgon^  for  appellants,  Bammondt  Barh- 
toorth  (ft  Cobb  and  Cfibton  A  Parkinmm,  for 
appellees. 

Cbamfun,  J.  Albert  Ih  Upratt  was  a 
farmer,  unmarried,  and  at  the  time  of  bis 
death  was  71  years  of  age.  He  died  Novem- 
ber 19,  1886,  of  pneumonia,  having  made  the 
will  in  question  on  the  16th  of  the  same 
month.  At  the  time  of  his  death  he  had  ac- 
cumulated property  which  inventoried  about 
•128,878.  consisting  of  farms,  bonds  and 
mortgages,  notes,  and  other  personal  proper- 
ty. He  had  resided  on  a  farm  in  the  town 
of  Spring  Arbor.  Jackson  county,  Mich,, 
nearly  all  his  life,  with  a  maiden  sister,  who, 
at  the  time  of  hie  death,  was  67  years  of  age, 
named  Adelia  M.  Spratt.  His  parents  were 
dead,  and  he  left  no  issue  surviving  him. 
Had  he  died  intestate  his  property  would 
have  descended,  under  subdivision  3,  §  1, 
c.  219.  How.  St..  to  Adelia  M.  Spratt  and  El- 
mira  M.  French,  two  sisters  who  were  living, 
and  to  the  children  of  thai^  deceased  broth- 
ers. Aside  from  92,000  to  build  a  monu- 
ment, and  92,000  given  to  his  brother-in-law, 
he  made  specific  bequests  In  property  and 
money  to  his  sisters,  and  to  the  descendants 
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of  his  brothera  And  sister  to  the  nnmbpr  of  16, 
whom  he  mentioned  hj  name,  extending  his 
bounty  to  grand-nephews  and  grand-nieces. 
The  doctor  was  first  called  to  attend  the  tes- 
tator in  his  last  sickness  on  the  10th  of  No- 
Tember.  On  Momlay,  the  I5th,  the  attend- 
ing phyaidan  informed  Mr.  ^ratt  that  his 
dlsnue  would  prc^bly  terminate  ftitallj,  and 
asked  liim  If  there  was  any  business  that  he 
would  like  to  do,  and  he  replied:  **  Why,  yes; 
I  want  to  make  my  will. "  On  that  eronlng 
Mr.  Spmtt  requrated  his  nephew,  William 
H.  Spratt,  to  go  in  the  morning  for  some  one 
wliiise  name  he  did  not  understand.  In  the 
morning  Mr.  Spratt  requested  this  nephew 
to  get  Mr.  Darling,  and  ha  did  so.  Darling 
was  a  Justice  of  the  peace,  and  lived  about 
three  miles  distant.  When  he  arrived  Mr. 
Sprwlt  requested  lilm  to  draw  his  will.  He 
b^;an  preparations  between  8  and  9  o'clock, 
and  It  was  completed  aboat  3  o'clock  in  the 
afternoon.  During  the  time  there  was  an 
interval  of  about  nn  liour  while  parties  were 
looking  ovw  notes  at  the  request  of  Mr. 
Spriitt  to  ascertain  their  amount,  Hnd  another 
Interval  of  about  an  hour  for  dinner,  during 
which  time  nothing  was  done  by  Mr.  Darling 
in  writing  the  will.  The  will  whs  dictated 
by  Mr.  Spratt,  and  written  down  by  Mr. 
Darling  from  sucli  dictation,  and,  while  do- 
ing so,  Mr.  Spratt  sal  most  of  the  time  in  a 
chair,  leaning  forward,  and  supporting  his 
head  upon  the  back  of  anotliercliair  in  front 
of  lilm.  He  was  afflicted  with  a  "hare  lip," 
which  affected  liis  enunciation,  and  rendered 
it  dilHcult  for  those  not  familiar  with  his 
speech  to  understand  him.  William  W. 
Spratt  remained  in  the  room  during  the  prep- 
aration of  the  will  at  Mr.  Spratt's  request, 
and  at  times,  when  Mr.  Darling  did  not  un- 
derstand distinctly  what  was  said,  repeated 
what  Mr.  Spratt  had  aald.  The  remedy  ad- 
ministered by  the  attending  physician  was 
quinine  and  whisky  and  ammonia.  During 
the  day  when  the  will  was  being  drawn,  the 
doctor  testiHed  to  administering  three  doses, 
and  Mrs.  Ann;  Spratt  testifies  to  administer- 
ing one  dose.  The  medicine  was  given  from 
a  spoon,  but  whether  a  tea-spoon  or  a  table- 
spoon full  was  a  dose  does  not  appear  from 
the  record. 

The  story  told  by  the  physician  who  at- 
tended Mr.  Spratt  in  his  last  sickness  is  sin- 
gularly inconsistent.  HetestlDed,  when  first 
upon  the  witness  stand,  that  on  the  day  the 
will  was  made  he  administered  three  doses  of 
medicine  to  Mr.  Spratt  during  the  forenoon. 
That  he  first  saw  him  that  morning,  when 
he  first  returned  to  the  house,  about  11 
o'clock  In  the  forenoon,  and  again  at  the  time 
of  the  execution  of  the  will;  and  that  his 
condition  then  was  about  the  same  It  was 
when  he  first  saw  him  in  the  forenoon. 
Later  on  he  testified  that  he  gave  Mr.  Spratt 
a  remedy  the  flAt  time  he  went  into  the 
room  that  day,  consisting  of  whisky,  quinine, 
and  carbonate  of  ammonia,  which  was  the 
remedy  he  had  been  giving  him  all  along. 
In  another  place  in  the  record  he  testified 


that  he  was  only  in  the  room  three  or  foar 
times  that  day  previous  to  the  time  the  will 
was  signed.  That  he  went  there  in  the 
morning  and  went  away  again.  Tliat  be 
came  hack  in  the  afternoon.  Tliat  be  was 
not  aware  that  any  will  was  being  drawn  un- 
til the  ftftemoon.  That  he  was  not  called  In 
as  a  witness  to  the  will,  bat  happened  to  call 
on  his  patient  at  the  Ume  it  whs  being  exe- 
onted.  That  in  the  0|dnion  at  the  witnesa 
he  talked  with  tbe  testator  enough  on  tiut 
day  to  form  an  opinion  as  to  hfs  mentiU  eon- 
ditlon,  and  that  In  tbe  opinion  of  the  witness 
he  repirded  him  aa  being  flighty  some  of  tlw 
time,  but  most  of  the  Umo  aane  ami  rational. 
He  was  reealled  latw,  and  nosa-examined  bf 
counsel  fbr  contestants,  and  tesUtted  tiiat 
during  the  time' they  were  drawing  tbe  will 
he  went  to  sleep  in  an  adjoining  room.  That 
he  woke  up  but  once  before  getting  nn,  when 
William  Spratt  oame  to  him  and  stated  that 
dinner  was  ready,  and  that  he  replied  that  he 
preferred  to  sleep,  and  did  not  want  any  din* 
ner.  That  the  next  time  be  awoke  he  heard 
some  one,  but  who  he  oould  not  say,  make 
the  remark,  "What  are  y»u  going  to  do  with 
the  rest  y  There  is  some  other  things."  That 
he  did  not  hear  tbe  answer,  and  did  not  bear 
what  property Jthey  were  talking  about.  He 
also  testified.  In  answer  to  interrogatories 
put  by  contestants*  counsel,  that  he  was  of 
the  opinion  that  the  physical  condition  of  tlie 
testator  on  the  dny  the  will  was  made  was 
surh  that  he  could  not  have  been  able  to  car- 
ry In  his  mind  any  lengthy  statement  of  fa  -ts, 
owing  to  tlie  effects  the  disease  had  had  upon 
his  physical  system.  Tliat  he  examined  tlie 
testator  several  times  after  be  returned  to 
tbe  house,  and  while*  the  will  was  being 
made;  and  was  of  opinion  that  he  was  rapid- 
ly approaching  dissolution,  and  that  lie  jpive 
him  stiraulanta  to  keep  him  up.  He  abo  tes- 
tified that  there  bad  been  some  difficulty  all 
along  in  making  him  hear  that  he  was 'to 
take  some  medicine.  That  there  was  no 
more  difficulty  In  that  regard  on  this  occasion 
than  on  any  other.  That  when  lie  was  made 
to  hear  he  comprehended  what  was  said. 

The  testimony  of  this  witness  shows  of 
what  little  value  is  opinion  evidence.  In  his 
opinion  the  testator  was  a  little  flighty,  bat 
most  of  the  time  sane  and  rational.  The  only 
facts  upon  which  he  based  his  opinion  that 
he  was  at  times  a  little  flighty  were  that  tbe 
evening  before  tbe  will  was  drawn,  when  he 
told  him  he  eould  not  noover,  Mr.  Spratt 
blamed  him  for  not  telling  tilm  before,  and 
asserted  that  he  had  promised  to  give  him 
three  days'  notice,  and  had  not  done  so,  which 
the  witness  says  was  not  true.  He  also 
blamed  the  doctor  to  a  Mr.  Dead,  and  said 
he  had  promised  to  give  him  three  days'  no- 
tice. But  the  facts  show  that  tbe  doctor  had 
then  been  attending  blm  for  four  days,  and 
that  he  regarded  his  illness  very  serious  from 
the  first.  Another  fact  upon  which  he  liases 
that  opinion  is  that  after  the  wilt  was  exe- 
cuted the  testator  wanted  to  put  on  his  boots 
and  walk  outdoors,  and  said  that  be  thought 
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it  would  do  btm  good;  imd  the  third  ftwt  was 
that  Uie  tnUtor  muttered  to  hlmseU  a  good 
deal.  It  IB  difficult  to  see  anytbfng  In  these 
fficts  to  Indlcnte  that  tbe  testator  was  fligbty. 
A  sane  and  rational  man  may  take  lasne  with 
bts  pliyslcian  with  respect  to  thefact  whether 
tbe  physician  had  been  derelict  in  not  inform- 
ing him  of  the  serious  nature  of  his  malady, 
especially  when  bis  estate  whs  large,  and  he 
wisiied  to  dispose  of  it  by  will.  He  might 
also  be  of  opinion  that  outdoor  air  would  do 
him  good,  especially  when  be  was  able  to  sit 
up,  and.  with  assistance,  walk  from  the  bed 
to  his  chair.  Tbe  mntteringsof  a  man  af- 
flicted with  pneumonia  may  be  as  well  attrib- 
uted to  physical  pain  and  suffering  as  to  a 
disordered  mind.  Tbe  opinion  expressed  as 
to  bis  incapacity  to  make  a  will,  owing  to  his 
pbyatcal  condition,  Ls  based  upon  examina- 
^ons  which  he  made  that  day,  from  which  he 
formed  the  opinion  that  be  was  rapidly  ap- 
proaching dissolution.  The  facts  appear, 
however,  that  this  was  on  the  Idth,  and  he 
did  not  die  until  tbe  ^9th.  and  that  he  was 
able  to  sit  up  tbe  most  of  tbe  time  during  the 
day.  But  wliat  weight  is  opinion  evidence 
entitled  to  where  it  appears  that,  unaided  by 
any  one,  be  does  in  fact  make  a  will  disposing 
of  h11  his  property,  dictating  consecutively  the 
bequests  and  devises  be  sees  flt  to  make  to  a 
large  number  of  relatives,  near  and  remote? 
What  weight  or  reliance  sliould  be  given  to 
tbe  opinion  of  persons,  interested  ordisinter- 
eated,  professional  or  lay,  to  the  effect  that  a 
person  who  basin  factdictated  a  will  dis[)os< 
Ing  of  all  liis  property  by  successive  bequests 
and  devises,  requiring  conssL-utlve  thought, 
and  the  exercise  of  memory,  to  tbe  effect  that 
be  was  unaltle  to  transact  any  matter  of  busi- 
ness which  required  for  Its  completion  several 
hours  of  time,  recalling  of  various  people  and 
facts,  or  that  he  was  mentally  incapacitated  to 
understand  tbe  natnreand  extent  of  his  prop- 
erty, and  the  numlwr  and  relation  of  those 
who  were  the  proper  objects  of  his  bounty,  so 
as  to  make  a  will  devising  bis  estate?  The 
court  rightly  instructed  the  jury  that  tliere 
was  no  claim  in  the  case  that  there  was  any 
fraud  or  undue  Influence  practiced  upon  tiia 
testator  in  making  tbe  instrument,  and  be 
also  instructed  tliem  that,  beyond  the  ques- 
tions incident  to  its  execution,  the  only  ques- 
tion waa  wfaetber,  at  the  time  the  will  was 
executed  by  Mr.  Spratt,  be  waa  competent  to 
make  it, — whether  he  was  of  sound  mind. 
Now  when.  In  tbe  absence  of  fraud  or  undue 
influence,  it  is  shown  that  tbe  testator  either 
wrote  or  dictated  the  will  produced,  the  fact 
Is  established  that  be  was  capable,  mentally 
and  physically,  of  doing  whatever  tbe  in- 
eti'ument  shows  was  done;  and  the  only  ques- 
tion is,  does  the  instrument  on  its  face  indi- 
cate that  it  is  the  emanation  of  an  unsound 
mind,  when  applied  to  the  facts  and  circum- 
stiinces  upon  which,  and  under  which.  It  was 
intended  to  operate,  namely,  the  estate  dia- 
posed  of,  and  the  manner  of  disposition? 
'i'bu  extent  of  his  estate  and  his  next  of  kin, 
and  also  the  relations  existing  between  the 


testator  and  any  beneQciary  under  tbe  will, 
may  be  shown,  as  bearing  upon  the  question 
of  mental  capacity;  and,  while  it  may  be  said 
that  a  testator's  blood  relations  are  tbe  nat- 
ural objects  of  hia  bounty,  his  bounty  is  not 
limited  by  blood  relationship,  nor' have  bis 
blood  relations  any  natural  or  inherent  right 
to  his  property.  He  may  dispose  of  his  prop- 
erty as  he  pleases,  and  it  is  not  an  indication 
of  mental  incapacity  that  be  distributes  it 
among  certain  of  his  relations  and  entirely 
omits  otiiers. 

After  carefully  reading  the  testimony  In 
this  case,  we  feel  justified  in  repealing  what 
was  said  la  the  case  of  Fierce  v.  Pierce,  S8 
Mich.  420.  viz.:  "We  referred  in  Latham  v. 
Udell.  [Id.  23B.]  and  we  think'it  not  Improp- 
er  to  refer  again,  to  the  wrongs  done  under 
color  of  law  by  tlie  attempts,  which  are  bo- 
coming  so  common  as  to  be  dangerous  to  the 
security  of  private  property,  to  overthrow 
wills  because  they  do  not  suit  tbe  notions  of 
those  who  determine  their  validity.  The 
right  to  make  a  will  as  a  testator  chooses  is 
as  sacred  as  any  otbfx  right,  and  a  finding 
that  tbe  will  is  not  valid,  which  is  based  on 
any  other  foundation  than  a  conscientious 
conviction  of  actual  incapacity,  shown  by  Uio 
testimony,  is  a  disgraceful  outrage  on  justice, 
and  a  plain  violation  of  the  oath  under  wlilch 
the  conclusion  is  asserted."  It  isthedutyot 
tlie  court  to  instruct  the  juty  in  plain  teruia 
what  is  meant  by  testamentary  capacity. 

Under  the  facts  of  this  case  the  law  upon 
this  question  is  embraced  in  a  small  cum  pass. 
If.  at  the  time  he  executed  the  will,  the  tea* 
tator  bad  sufficient  mental  capacity  to  under- 
stand tlie  business  in  which  he  was  engaged; 
to  know  and  ondei-atand  the  extent  and  value 
of  his  property,  and  how  be  wanted  to  dis- 
pose of  it;  and  to  keep  those  facts  in  his 
mind  lung  enouijh  to  dictate  bis  will  without 
prompting  from  others, — he  had  suttlcient 
capacity  to  nuike  a  will.  Tbe  circuit  jiulge 
substantially  charged  tliis;  but,  to  fix  in  their 
minds  wtiat  he  considered  tlie  governing 
principle  applicable  to  the  case  In  this  re- 
spect, be  modified  tbe  subject  consideralily, 
and  in  some  respects  very  much  qualified 
what  he  had  previously  said  upon  the  sub- 
ject, and  applied  much  severer  tt.'sts  to  tes- 
tamentary capacity.  He  charged  the  Jury, 
and,  among  other  instructions,  said:  "Aver- 
age  mental  capacity  at  the  time  of  the  execu- 
tion is  not  necessary  to  tbe  validity  of  a  will. 
A  less  degree  of  mind  or  capacity  is  requisite 
to  execute  a  will  than  a  contract,  and  though 
the  testator  must  understand  substantially 
the  extent  of  his  property,  his  relations  to 
others  who  may  or  ought  to  be  objects  of  bis 
Iwunty,  and  the  scope  and  bearing  of  tbe  pro- 
visions of  his  will,  and  must  have  sufiicient 
activity  of  memory  to  collect  in  his  mind, 
without  prompting,  the  elements  of  the  busi- 
ness to  be  transacted,  and  to  hold  them  la 
his  mind  a  sufiicient  length  of  time  to  per- 
ceive as  well  their  obvious  relations  to  each 
other,  and  be  able  to  form  some  rational 
judgment  in  relation  to  tbem,  yet  be  need  not 
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bare  the  same  perfect  and  complete  under- 
standing and  appreciation  of  any  of  these 
matters,  in  all  their  bearings,  as  a  person  in 
sound  and  vigorous  health  of  body  and  mind 
would  hare.  Nor  Is  he  reqaired  to  know 
the  precise  l^al  effect  of  every  pruvislon 
contained  in  hia  will."  He  further  chareed 
the  jury  upon  this  subject  as  follows:  "The 
law,  gentlemen,  does  not  require  property  to 
be  disposed  of  equally  among  those  who  would 
be  heirs  in  case  of  a  person's  death,  but  leaves 
every  one  who  has  a  sound  mind  to  dispose 
of  his  property  as  he  chooses;  and  the  fact 
that  he  preferred  one  to  another  can  have  no 
bearing  on  the  validity  of  his  voluntary  and 
Intelligent  action.  It  concerns  no  one  what 
his  reasons  may  be  for  doing  what  he  has  a 
right  to  do.  Courts  and  juries  have  no  right 
to  substitute  their  judgment  for  bis,  or  to  de- 
termine upon  the  wisdom  or  justice  of  bis 
reasons.  Whether  they  are  wise  or  unwise, 
just  or  unjust,  they  are  for  him,  and  for  no 
one  else,  to  determine;  assuming  that  when 
be  executes  a  will  he  is  of  sound  mind,  and 
tlie  wUl  is  in  proper  form.  Now,  soundness 
of  mind,  gentlemen,  implies  such  a  mental 
condition  as  enables  the  testator  to  under- 
stand and  oomprehend  his  act,  and  nil  the 
conditions  which  would  enter  into  its  rational 
performance.  It  is  not  enough  tliat  he  un- 
derstands some  of  these,  or  some  part  of 
them,  or  that  he  could  form  some  rational 
Idea  upon  a  branch  of  the  subject,  but  he 
must  have  mind  enough  to  oomprehend  and 
understand  the  scheme—the  general  plan — 
of  the  entire  transaction.  He  need  not  be 
able  at  the  moment  to  carry  in  his  mind  the 
details  of  his  estate  in  a  case  like  this,  where 
the  estate  is  large,  but  be  must  have  a  gen- 
eral comprehension  of  It.  of  wluit  he  is  do- 
ing, of  the  effect  of  the  will  he  is  malcing. 
and  must  at  the  same  time  be  able  to  under- 
stand who,  among  those  who  are  the  natural 
objects  of  bis  bounty,  be  is  excluding  from 
partit^palion  therein.  Now,  in  order  to  bus- 
taia  the  will  offered  to  you  here,  you  must 
find  that  the  testator  knew  and  understood 
the  extent  and  character  of  his  property ;  the 
number  and  condition  of  his  relatives,  and 
their  relaUve  claims  upon  his  bounty;  to 
«bom  he  was  giving  his  property*  and  in 
what  proportions;  whom  he  is  cutting  off. 
from  it  who  would  otherwise  have  inherited' 
it,  and  the  reason  for  giving  or  withholding 
hU  bounty  oa  to  any  and  every  of  them;  and 
be  must  have  been  capable  of  continuous, 
eonsecutive  thought  so  as  to  enable  him  to 
retain  the  provisions  of  the  instrument  in 
hia  mind  during  the  time  of  its  preparation, 
and  to  perctive  their  relations  to  each  otlier 
and  to  the  whole  subject " 

A  large  porUon  of  the  language  contained 
In  these  Inrtructiona  has  received  the  sanc- 
tion of  this  court  in  AUdn  v.  Weekerly,  19 
Hich.  492,  606;  Kempsey  v.  McOlnniss.  21 
Mich.  U2;  Fraser  v.  Jenuison, 42  Mich.  236. 
8N.  W.Kep.882;  andBeaubien  v. Cicotte,  12 
Uieb.  490.  In  Beaubien  v.  Cicotte.  spwking 
of  the  capacity  which  a  testator  should  pos- 


sess to  make  a  valid  will, this  courtsaid:  "It 
cannot  be  claimed  that  a  will  is  valid  unless 
the  testator  not  only  intends,  of  his  own  free 
will,  to  make  such  a  disposition,  but  is  capa- 
ble of  knowing  what  lie  Is  doing,  of  under- 
standing to  whom  he  gives  bis  property,  and 
in  what  proportions,  and  whom  he  is  depriv- 
ing of  It  as  heirs  or  devisees  under  tlie  will 
he  revokes."  In  Aikin  v.  Weekerly  this 
court  held  the  following  charge  to  state  the 
law  correctly,  viz.:  **To  make  the  testator 
competent  he  must  have  sufficient  active 
memory  to  recollect  In  hia  mind,  without 
prompting,  the  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a 
sufficient  leilgth  of  time  to  perceive  their  ot>> 
vious  relations  to  each  other,  and  to  be  able 
to  form  a  rational  judgment  in  regard  to 
them ;  and  that  it  Is  not  sufficient  in  law  that 
the  butator  be  of  memory  when  he  makes  his 
will  to  answer  familiar  and  usual  questions." 
In  Kempsey  V.  McGinnIss,21  Mich.  141,  142, 
it  was  said  that  **tlie  rule  settled  by  the  weight 
of  authority  undoubtetlly  is  that  a  lees  degree 
of  mind  is  requisite  to  execute  a  will  than  a 
contract;  and  though  the  testator  must  un- 
dei-stand  substantially  the  nature  of  the  act, 
the  extent  of  his  property,  his  relations  to 
others  wlio  might  or  ought  to  be  objects  of 
his  bounty,  and  the  scope  and  bearing  of  the 
provisions  of  his  will,  and  must  have  suffi- 
cient active  memory  to  collect  in  bis  mind, 
without  prompting,  the  elements  of  the  bue- 
iness  to  be  trHUsacted,  and  to  hold  them  in 
his  mind  a  sufficient  length  of  time  to  per- 
ceive at  least  their  obvious  relations  to  each 
other,  and  be  able  to  form  some  rational  judg- 
ment in  relation  to  tliem,  •  •  •  yet  it 
is  quite  clear,  from  the  great  weight  of  au- 
thority, tliat  he  need  not  have  the  same  per- 
fect and  complete  understanding  and  appre- 
ciailon  of  any  6f  these  matters  In  all  their 
bearings  as  a  person  in  sound  and  vigorous 
health  of  body  and  mind  would  have,  nor  is 
he  required  to  know  tlra  precise  1^1  effect 
of  every  provision  contained  in  his  will,  for 
upon  this  even  the  draughtsman  of  the  will, 
though  competent,  and  in  full  possession  of 
all  his  faculties,  may  often  foil,  and  even  the 
best  lawyers  may  not  be  tble  to  pronounce 
with  certainty  nnUl  the  qoestion  is  seUled  by- 
judicial  aothority."  In  Fraser  t.  Jennison» 
42  Mich.  221.  8  N.  W.  Bep.  882.  the  circuit 
court  embodied  in  his  instructlona  wiiat  has 
been  above  qnoted  from  Kempsey  t.  MoGin- 
niss  and  Bnubien  Giootte.  and  added: 
"  When  a  man  has  mind  enough  to  know  and 
appreciate  the  natural  objects  ct  hts  bounty, 
and  the  character  and  ^ect  of  the  dlspo^tion 
at  the  will,  then  be  has  mind  suffiolently 
soond  to  enable  him  to  m»ke  a  valid  will;" 
and  this  court  approved  of  Uie  instmctiona 
so  given. 

Comparing  the  d^ree  <tf  legal  capacity  re- 
quired to  make  a  vidid  will,  above  laid  down, 
with  that  required  by  the  learned  judge  Id 
this  case,  it  will  be  seen  that  the  rule  laid 
down  by  him  required  a  higher  degree  of 
mental  capacity  than  has  heretofore  been  laid 
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down  by  this  court.  It  is  not  required  that 
a  testator  should  know  and  underatind  the 
number  and  condition  of  his  relatives,  nor 
their  relative  claims  upon  his  bounty,  nor 
that  he  should  know  and  understand  the  rea- 
son for  giving  or  withholding  his  bounty  as 
to  any  and  every  relative.  The  object  of  in- 
structing the  Jury  as  to  what  degree  of  men- 
tal capacity  Is  required  in  order  to  enable  a 
testator  to  make  a  vnlid  will  is  that  the  jury 
m»y  take  the  rule  of  law  liild  down  by  the 
court,  and  apply  the  facts  as  proved  by  the 
testimony,  and  ascertain  whether  Mr.  Spratt 
possessed  that  degree  of  raentai  capacity  re- 
quired by  the  rule.  And  under  the  instruc- 
tions given  they  would  Inquire:  "Did  Mr. 
Spratt  know  and  understand  the  number  and 
condition  of  his  relatives?  Did  heknownnd 
understand  their  relative  claims  upon  his 
bounty?  Did  he  know  and  understand  the 
reason  for  giving  to  those  he  did  give  to,  and 
the  reason  why  he  did  not  give  to  two  of  his 
nieces?"  These  questions  are  too  remote 
and  conjectural  to  be  applied  as  tests  of  men- 
tal capacity.  The  rule  as  laid  down  by  this 
court  is  sulBcientiy  stringent  for  all  practical 
purposes,  and  needs  to  t>e  applied  to  particular 
cases  with  some  decree  of  care.  Tolaydown 
such  rule  to  a  jury  m  abstract  terms,  without 
instructions  as  to  its  application  to  the  Ciise 
in  hand,  would  be,  in  eftect,  to  overthrow 
nearly  every  will  that  is  contested.  This 
court  has  had  occasion  to  advert  to  this  sub- 
ject before.  Frasur  v.  Jeanison.  42  Mich. 
227  etseq..  3  N.  W.  Rep.  882;  Rice  v.  Rice,  50 
Mich.  448,  16  N.  W.  Rep.  545:  Pierce  v. 
Pierce.  38  Mich.  420;  Hubnn  v.  Piquelte,  52 
Mich.  361,  17  N.  W.  Rep.  79/.  Tlie  testi- 
mony in  this  case  shows  that  Mr.  Spratt 
commenced  life  a  poor  boy,  and  by  indus- 
try, economy,  and  business  tact  amassed  a 
fortune.  It  had  never  been  8upp<Med,  down 
to  the  time  of  his  last  illness,  that  he  was 
not  capable  of  making  valid  contracts.  He 
had  formulated  and  signed  a  wilt  in  1872,  but 
the  same  was  not  witnessed  nor  publishi'd, 
in  which  he  made  AdeliaM.  Spratt  iiis  residu- 
ary legatee.  He  also  gave  speciQc  legacies  to 
sevenU  uf  his  relatives,  ail  of  whom  are  l^a- 
tees  named  In  the  wUl  in  contest  here;  and  it 
is  worthy  of  note  that  the  two  nieces  who  were 
not  mentioned  in  the  last  will  are  also  omit- 
ted in  the  draft  made  by  him  In  1872.  There 
is  no  claim  made,  and  no  testimony  showing, 
that  any  undue  influence  was  exerted  upon 
him  at  the  time  or  before  he  made  his  will, 
and  but  two  questions  were  presented  to  the 
jury  by  the  court,  viz.,  the  d  ue  execution  of  the 
will,  and  the  mental  capacity  of  the  testator. 
He  dictated  the  provisions  of  his  will  to  a 
justioe  of  the  peace,  who  seems  to  liave  writ- 
ten down  quite  literally,  and  who  failed  to 
put  the  formal  conclusion  to  It.  There  Is 
nothing  complex  about  the  wilL  He  makes 
eertwn  speciflc  legacies  to  certain  specifled 
persons,  and  in  two  or  tliree  Instances  In- 
creases them  before  he  devises  the  residuary; 
but  hestates  that  he  gives  tliera,  in  ad<lltlonto 
what  he  had  before  given,  sfaowi  ng  tliat  he  had 


sufficient  active  memory  to  collect  and  retain 
in  bis  mind  the  elements  of  the  business  he 
was  transacting,  and  to  perceive  their  obvious 
relation  to  each  other.  Looking  upon  the 
transaction  as  a  whole,  and  testing  it  by  the 
rules  laid  down  by  tliis  court,  it  is  difficult  to 
perceive  wherein  he  lacked  that  degree  of 
mental  capacity  required  to  the  execution  of 
a  valid  will.  Judge  Gbui8tia.nct,  in  Kemp* 
sey  v.  McOinniss,  says:  "But  what  degree 
of  mental  capacity  is  necessary  to  enable  to 
make  a  valid  will;  to  what  extent  and  to 
what  degree  of  perfection,  he  must  under- 
stand the  will,  and  the  pei'sons  and  property 
affected  by  it;  or  to  what  extent  his  mind 
must  be  impaired  to  render  him  incapable, — 
is  a  question  of  law  exdosively  for  the  court, 
and  with  which  the  witnesses  have  nothing 
to  do." 

When  no  question  of  fraud  or  of  nndne  in- 
fluence is  involved,  but  the  question  is  one 
solely  of  mental  capacity,  and  tlie  fact  is 
shown  that  the  tesbitor  wrote  or  dictated  the 
will  without  being  prompted,  and  the  will  it- 
self is  intelligible  and  consistent  in  it  provis- 
ions, aud  disposes  of  all  the  testator's  prop- 
erty, and  there  is  nothing  upon  the  face  of  it 
to  indicate  mental  unsoundness*  the  testimo- 
ny as  to  mentiil  incHpacity  would  have  to  be 
very  strong  and  convincing  to  defeat  such 
will.  1  do  not  mean  to  say  that  more  than  a 
preponderance  would  be  required,  but  that 
the  facts  suggested  make  a  very  strong  case 
in  favor  of  mental  capacity. 

The  court  charged  the  jury  that  the  attes- 
tation of  the  will  in  the  presence  of  the  testa- 
tor by  two  or  more  subscribing  witnesses  pre* 
sented  one  of  the  principal  points  of  conten- 
tion in  the  case.  This  portion  of  his  charge 
was  as  fdlluws:  "New  it  is  not  disputed  that 
three  competent  persons  signed  Uie  will  as 
witnesses  soon  after  seeing  the  deceased,  Al- 
bert Spratt,  sign  it.  The  physical  act  of  sign- 
ing by  the  witnesses  Is  not  disputed,  but  it  is 
contended  by  the  contestants  that  such  sign- 
ing, under  the  circumstances  and  conditions 
shown  by  the  evidence  to  have  attended  and 
surrounded  Mr.  Spratt  at  the  time  the  same 
wan  done,  cannot  be  said  to  have  been  an  at- 
testation and  subscription  by  the  witnesses 
in  tlie  presence  of  the  testator,  within  the 
mciining  of  that  expression  as  used  in  the 
statute.  Now,  gentlemen,  as  affecting  this 
question,  and  to  enable  you  to  apply  properly 
the  law  to  the  evidence  in  the  case,  1  instrn<^ 
you  with  reference  to  this  subject  of  the  sign- 
ing in  the  presence  of  the  testator  In  tlie  (ol* 
lowing  language:  *The  condition  and  pcal- 
tion  of  Mr.  Spratt  when  the  witnesses  attest- 
ed and  subscribed  the  will  must  have  been 
such,  and  the  position  and  locality  of  the  wit- 
nesses themselves  when  In  the  act  of  signing 
must  have  hern  such,  that  Mr.  Spratt  had 
knowledge  of  what  was  going  forwan^,  and 
was  mentally  observant  uf  the  speciflc  acts 
in  progress;  and  the  signing  by  the  witnesses 
must  have  occurred  where,  and  under  such 
circumstances,  that  Mr.  Spratt  might  have 
seen  them  sign  it  if  he  had  chosen  to  do  so. 
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If  In  this  state  of  things  some  change  in  Vr. 
Spratt's  position  was  requisite  to  bring  the 
action  of  the  witnesses  while  signing  within 
his  scope  of  vision,  and  such  a  change  or 
move  was  not  prevented  by  Mr.  Spratt's  phy- 
sical InSrmitit^,  but  was  caused  by  an  indis- 
position or  Indifiterence  on  liis  part  totalte  vis- 
ual notice  of  the  proceedings,  the  act  of  the 
witnesses  should  be  considered  by  you  as 
done  in  hta  presence.  If,  however.  Mr, 
Spratt's  ability  to  see  the  witnesses  subscribe 
depended  upon  his  ability  to  make  the  requi- 
site movement  or  change  in  his  position,  then 
if  bis  fdlntent  or  sickness  so  operated  upon 
.bim  as  to  prevent  this  movement, — to  pre- 
vent his  making  tlie  newssary  movement 
aeeessary  to  his  visual  notice,  If  he  hail  rhos- 
en  to, — and  on  tlits  account  he  did  not  see 
the  witnesses  subscribe,  then  the  wiU  vhs 
not  witnessed  in  his  presence.  If  the  wit- 
nesses, wlien  they  subscribed  the  will,  were 
where  Mr.  Spratt  could  have  Sfen  them  do  it 
1^  some  slight  movement  of  bis  head,— as  by 
laising  up  his  head,  and  opening  his  eyes, — 
end  bif  was  at  that  time  able  to  raise  his  head 
and  open  liis  eyes,  but  did  not  do  so  becatise 
he  had  no  desire  to  see  it,  and  was  careless 
(X  indifferent  about  It,  the  signing  by  the 
witnesses  was  In  Mr.  Spratt's  presence.* " 

Ea<!h  of  the  witnesses  to  the  will  testlQed 
that  they  were  all  present,  and  saw  the  tes- 
tator sign  the  will;  tliat  he  was  sitting  In  a 
chair  at  the  time;  and  that  they  each  sub- 
scribed It  as  witnesses  in  the  presence  of  ttie 
testator.  There  was  no  testimony  that  the 
testator  did  not  see  each  wibiess  subscribe 
bis  name  as  a  witness,  or  that  he  was  in  a 
position  wliere  he  could  not  see,  or  did  not 
see,  them  do  so;  and  the  contention  upon 
that  p(riBt.  and  ttie  eliarge,  raised  altalse  Is- 
sue which  must  have  mlsleil  tbe  jury  Into 
rendering  the  verdict  they  did.  It  was  ei> 
lor  to  subm  t  questions  of  fact  to  tbe  jury  as 
eontroverted;  alwut  which  there  was  no  con- 
tradictory testimony.  Tlte  uncontrailicted 
testimony  showed  a  due  execution  of  the  will 
in  the  pres  'nee  of  the  witnesses,  and  that 
they  signed  It  as  such  in  the  presence  of  tlie 
testator.  The  fact  tliat  witnesses  testlQed 
tliiit  during  tbe  time  the  will  was  being  drawn 
the  testator  sat  In  a  oliair,  and  mtwc  of  tlie 
time  witit  his  head  resting  upon  the  back  of 
a  chair  in  front  of  him,  and  that  tie  was 
drowsy,  liad  no  tendency  to  prove  that  he 
was  in  that  position  wiien  the  witnesses  sul>< 
8cri>>ed  the  will.  As  to  wtiat  Is  a  signing  in 
the  presence  of  a  testntor,  see  Maynard  v, 
Vinton,  59  Mich.  139. 26  N".  W.  Kep.  401. 

The  order  of  the  circuit  court  disallowing 
the  will  must  be  set  aside,  and  a  new  trial 
or.lered,  Tlie  proponents  will  recover  oosts 
of  this  court. 

SHBttvnwD,  C.  J.  I  concur  in  the  result. 

Gamfbeli.,  J.,  did  not  sit. 

Morse  and  Lonu,  JJ.,  concurred  with 
CuAxruN,  J. 


Youno  e.  Toledo  &  S.  H.  B.  Oo.  et  al, 

{Supreme  Court  of  MicMgan,  Oct  18, 1880.) 
Sua  of  Railboadb — Rights  of  Stockholdbrs. 

1.  A  Michigan  statata  authorizes  any  railroad 
company  whictk  shall  have  bemtn  the  construction 
of  it«  road,  and  become  unablB  to  oomplete  It,  or 
any  part  of  it,  to  sell  and  convoy  the  same,  with 
the  franchises  oonneoted  therewith,  to  any  other 
company  not  a  oompetlnsUoe,  on  ooasent  of  atock- 
bolders  oirninff  two'thirda  of  VtM  »toe3L,  given  at  a 
meeting  oallea  for  that  purposei  At  a  meetior  of 
stoobholders  of  an  aooompleted  railroad,  held  after 
a  proposition  for  Ita  purchase  had  been  made,  at 
whiob  aweting  stookliolden  repreeeatiiig  660^  out 
of  760,  shares  of  stook  wen  tureaent,  a  reBt^ntloa 
accepting  the  proposition,  ana  authorising  the  sale 
of  the  nwd  by  the  lM>ard  of  direotora,  was  passed 
unanimously.  Held,  that  a  sale  of  the  road  the 
president  and  secretary,  la  pursaaooe  of  a  reaotn- 
tion  passed  by  the  dlreotors  vndw  the  fbregoinf 
authority,  was  legal. 

9.  Arallroadwhioh  has  neither  station-hoosea. 
side  trades,  tum-tableB,  nor  rolling  stock,  and 
which  has  leased  what  it  uses  about  as  long  aa  it 
can,  and  is  unable  to  furnish  what  Is  necessary 
for  its  successful  operation,  is  uncompleted,  witlf- 
in  tbe  meaning  of  toe  statntei 

8.  While  a  stockholder  wlio  was  not  prasant 
nor  represented  at  such  meeting,  and  had  no  no- 
tloe  thereof.  Is  not  bound  by  the  terms  of  pur- 
chase, yet,  where  he  bought  nis  stock  tbe  day  be- 
fore the  meeting  from  one  who  had  agreed  to  sell 
it  to  tbe  sellliig  company  to  enable  it  to  make  the 
sale,  and  had  hlmseu  been  in  the  oonfidential  em- 
ployment of  both  companies,  lie  cannot  attack  the 
sale  in  equity,  and  will  be  required  to  transfer  his 
atook  to  the  purohulofr  oompany  on  pavmeut  of 
ita  value,  or,  atbiselaotlon.  toatudeby  thesatew 

Appeal  from  circuit  oonrt.  Van  Buren 
county;  A.  J.  Mills.  Jud^e. 

Tennt^,  Bash/ord  A  Tenney  and  B.  R. 
Annable,  for  appellSDt  John  /.  Brack  and 
DaUas  Bondetnan,  for  appellea 

Shebwqqd,  G.  J.  The  complainant,  as  a 
stockholder,  owning  7fi  shares  of  stodE  in  the 
Paw  Paw  Uaiiroad  Oompany,  filed  the  bill  in 
this  case  on  the  2lBt  dbiy  of  January,  1887, 
and  prayed  the  court  to  set  aside  the  sale  of 
the  I'aw  Paw  Ballroad  to  tbe  Toledo  ft  South 
Haven  Railroad  Company,  made  on  tbe  9th 
day  of  September,  1886,  and  that  the  subae- 
quent  mortgage,  given  on  the  Slst  day  of 
Outober  to  the  Farmeia*  Loan  ft  Trust  Com- 
pany by  tbe  Toledo  ft  South  Haven  Railroad 
Company,  be  annulled,  and  that  the  sale 
the  bonds  secured  thereby  be  enjoined,  and 
that  a  reoonv^ance  of  tbe  Va,w  Paw  Rail- 
road be  decreed  to  the  company;  that  an  ao- 
countlng  be  had  oi  the  rents  and  proBts  ac* 
crulng  from  the  use  of  the  Paw  Bkw  road 
since  the  sale  to  the  Toledo  ft  South  Haven 
Railroad  Company  on  the  9th  of  September, 
1886;  and  tluit  a  receiver  be  appointed  for 
that  purpose.  The  two  nmroiid  companies 
were  served  with  process.  The  trust  com- 
pany WHS  not  served,  and  the  ToledoftSouth 
Haven  Railroad  Company  aloneappearedaud 
made  answer.  In  its  answer  the  Toledo  ft 
South  Haven  Company  averred  the  validity 
of  its  purchase  from  the  Paw  Paw  Railroad 
Company  on  the  9th  of  September.  1886,  and 
of  tlie  bunds  subsequently  issued,  and  charged 
that  complainant  pnrobased  his  stock  in  bad 
faith,  and  for  the  purpoae  of  oompeliing  ita 
purchase  at  an  exorldtant  price  by  the  Tola- 
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do  A  South  Haven  Oonipany.  After  repllca- 
Uon  had  been  filed,  and  the  eauie  whb  at  is- 
sue, the  several  railroad  oompaniea  interested 
were  ronaolidated.  under  section  8848,  How. 
8t.  The  bonds  previously  issued  were  rati- 
fied, as  were  the  other  terms  of  the  Septem- 
ber  purchase,  and.  so  far  as  the  cmnpanies 
couldt  both  were  ratified.  After  the  consoli' 
dation  was  oomideted,  the  TtMo  ft  South 
Havan  Companj  set  up  the  oonsoIidaUon  pro- 
ceedings SB  a  defense,  "puis  darrein  ooAp 
Unuauoet*'  by  croas-bUI,  and  which  was  sub- 
sequently brought  to  on  issue.  The  testi- 
mony waa  talcen  In  open  court,  and,  upon  the 
hparing.  the  oirouit  judge  rendered  a  deeiee 
granting  the  complainant  tn  tbo  original  bill 
relief  substantially  as  asked,  cxo^  as  to  the 
appointment  of  a  reoelvwr.  and  dismissed  the 
cn)aa-bill»  witliout  passing  upon  the  validity 
«f  the  oonsolldatlon  proeeedtnga.  The  Ttrte* 
do  ft  South  Uavan  Bailroad  Company 
peals  to  this  oourt 

The  Paw  Faw  Bailroad  Company  waa  in- 
corporated under  the  General  Ijiws  of  the 
state  In  1866.  and  runs  from  th«  village  of 
Lawton  to  Bsw  PtkW*  The  company  com- 
menced running  tndas  upon  its  road  In  1867, 
which  it  continued  to  do  until  about  tbc  dtb 
of  »eptember.lB86.  The  capital  stock  of  tbe 
company  consisted  <tf  750  shares,  of  9100 
each.  It  Is  claimed  by  complainant  that  the 
road  was  fully  buUt,  equipped,  and  onn- 
pJeted.  This,  however,  is  denied  by  the  de* 
fendant,  in  its  answer;  and,  as  to  this,  de- 
fendant sajra  tliat  the  Biw  Paw  Railroad 
Company,  a  hmg  time  prevloua  to  September 
9, 18tl6,  had  been  engaged,  in  good  faith,  in 
CMistructing  Its  road  and  tracks,  but  had  not 
been  at  that  time,  and  never  warn  able  to 
eonipl*-te  the  construction  of  the  same;  that 
only  ibe  road-bed  was  constracted,  and  that 
Tvry  imperrectly;  that  It  bad  no  aide  tracks, 
no  turn-tables,  no  statioii-honaea,  and  no 
rolling  stuck;  that  all  of  those  in  use  by  it 
were  constructed  by,  and  belonged  to,  the 
Toledo  A,  South  Haven  Railroad  Company. 
The  Tuledo  A  South  Haven  Bailroad  Com- 
pany waa  organized  in  1876.  It  extends 
from  LMWtou  to  South  Haven,  as  completed, 
— «  distance  of  86  miles.  It  passes  tbrouftb 
Paw  l^w,  Lawrence,  and  Hartford.  Tbe 
road  Is  a  narrow  .gauge,  9  mllca  of  which, 
between  Faw  I'aw  and  Lawrence,  was  built 
In  1876;  and  in  1888  it  completed  Its  road 
from  Lawrence  to  Hartford,— a  distance  of  6 
miles;  and  on  September  9,  1886,  It  pur^ 
cliHsed  of  tbe  Lske  Micbigan  dl  vision  of  the 
Toledo  ft  South  Haven  liailroad  Company  a 
partiiilly  completed  extension  between  Hart- 
ford and  South  Haven,— a  distance  of  16 
miles, — and  at  the  same  date  purchased  the 
Paw  Paw  road,  as  before  stated.  The  Paw 
Paw  road  was  at  this  time  mortgaged  for 
/  •3,0OU.  In  1876  its  stock  was  worth  but 
about  40  per  cent.;  and  in  1878  it  leased  Its 
road-bed  to  the  Toledo  &  South  Haven  Bail- 
road Company  for  8  per  oent.  on  880.000,  or 
40  |>er  cent,  of  the  par  value  of  the  stock. 
At  an  eai^  day  it  became  very  desirable  tot 


tbe  Toledo  ft  South  Haven  Kallroad  Company 
to  make  its  connection  with  the  Michigan 
Central  on  the  east,  at  Ijawton,  and  wiUi  the 
lake  on  the  west,  at  South  Haven;  and  on 
the  2lst  vS  June,  1884,  Uie  complainai^  in 
this  case  went  Into  the  employment  of  that 
company  and  the  Paw  Paw  C<Hnpany  to  aid 
In  accomplishing  this  result.  This  agree- 
ment will  be  seen  in  the  margin.  >  Under 
this  agreement,  it  would  appear,  the  oonsid- 
erathm  tbe  complidnant  waa  to  receive  for 


lOOXTBAOT. 

The  following  acreement  U  this  eatered  Into 
between  F.  B.  Aaamv,  presidOQt,  Edwin  Martin, 
treasarer,  John  IhUng;  Buperlntendent,  of  the  Paw 
Paw  and  tbe  Toledo  &  Sooth  Haven  Railroad  Com- 
panv>  psrtiea  of  the  first  part,  and  Cbaa.  F.  Young, 
of  Paw  Paw,  Mlohigao,  party  of  the  leoond  part: 
The  provisioDB  of  this  agreement  are  that  the 
party  of  the  second  part  snail  place,  on  or  before 
September  1st,  18S4,  one  bandred  and  fifty  thou- 
sand dollars  (S160,000)  of  4  per  oent.  twenty  (or 
thirty)  year  first  mortfase  bonds  of  the  Toledo  ft 
SoatQ  Haven  Railroad  Company,  (both  corpora- 
tions to  be  ooDBoUdated  under  the  one  name,  and 
title  perfected:)  said  bonds  to  be  sold  at  ten  per 
oent.  discount  (or  90-100)  from  their  face  value,  or 
one  hundred  and  thlrty-flre  thousand  dollars 
(1186,000)  net.  The  prooeeds  from  such  sale  of 
bonds  shall  be  used  as  follows,  to- wit,  tIx.  :  First. 
[150,000,1  Fifty  thousand  dollars  to  pay  up  la  f  uU 
the  fuDded  and  compounded  indebtedness  of  tbe 
"Toledo  tc  South  Haven  IL  R.  Cow"  Sxond. 
[180,000,]  Twenty  thousand  dollars  to  jrarctaane  the 
interest  of  parties  of  the  first  part  'n  and  to  tbe 
"Paw  Paw  R.  K.  Co."  ITilnL  [S13,000,J  Twelve 
thousand  dollars — this  amount  being  one-half  (}{) 
tbe  purchase  prioe;  balance  to  be  paid  in  new 
stoca— to  apply  on  purohase  of  the  Toledo  ft  South 
Haven  Railn>ad.  Fourth.  [t68,000.j  Fifty-three 
thousand  dollars  to  be  used  as  a  sinking  fund  for 
tbe  completion  of  ten  miles  (or  more)  of  new  rail- 
road to  some  point  east  of  Lawton,  or  west  of 
Hartford,  as  may  be  deemed  to  the  best  interest  of 
the  company  hereafter.  This  estimate  iadudoa 
cost  of  ten  miles  of  "tubular  rail"  to  be  oootraoted 
for  by  party  of  second  part  at  times  of  placing 
bonds,  cost  of  said  tubular  rail  not  to  exoeedoost  of 
standard  T  rail  of  same  weight  Of  the  said  SI85,- 
000  proceeds  of  tbe  sale  of  Hdd  bonds,  t90,0U0  shall 
be  subject  to  oaU  of  said  parties  of  the  first  park 
tmmediately  after  the  Issue  of  said  bonds,  duly  ez< 
eouted  and  accepted;  prorlded,  that  $60,000  of  the 
said  190,000  shall  be  deposited  with  the  trustee  or 
trustees,  or  as  may  be  hereafter  agreed  upon,  few 
the  purpose  ot  paying  np  the  entire  funded  and 
oomponnded  Indebtedness  of  tiie  said  railroad  Co. 
The  oalanoe  of  the  amount  (ttfjOOO)  shall  be  drawn 
upon  at  the  rata  of  t5,000  per  mite  as  new  road  be* 
domes  completed ;  such  amount  to  be  paid,  on  cer^ 
tlflcate  of  engineers  in  charge,  to  tbe  trustee  or 
trustees.  Parties  of  the  first  part  agree  to  hold  in 
reserve,  subject  to  tbe  call  m  the  company,  the 
tSd,000  arising  from  the  saleof  tbelr  nndlvldad  in> 
terestin  said  raUroada,  as  acwital  fund  to  assist, 
if  necessary,  in  completing  said  ten  miles  of  new 
railroad:  provided,  that  under  no  oircumstanoes 
shall  they  individually  be  called  upon  to  fumiab 
from  theur  private  means  at  any  one  time,  or  dup* 
Ing  the  Cinnpletlon  of  taAA  ten  miles  of  road,  muf 
moneys  in  excess  of  the  said  $33,000,  and  upon  sucw 
amount  as  may  be  furnished  from  time  to  time,  by 
parties  of  first  part,  from  the  satd  182,000,  during 
the  building  of  said  ten  miles  of  road.  Parties  of 
first  part  shall  receive  interest  at  the  rate  of  4  per 
cent,  per  annum ;  such  Interest  to  be  paM  from  tlis 
earnings  of  the  road;  time  of  pvmratitf  prtaitdpal 
to  be  dictated  by  parties  of  first  part.  Imme- 
diately after  the  Issue  of  the  said  tlW,000  bonds, 
and  the  acceptance  of  same,  and  deposit  of  $00,- 
000  in  cash  by  the  purchasers  snbject  to  the  call  of 
the  company,  as  before  mentioned,  then  there  shall 
be  Issued  two  hundred  and  twenty-five  thousand 
doUaca  of  stock  upon  the  thirty  mlllM  of  road,  and 
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his  se^rioeB  depended  upon  theBttcceseof  the 
enterprise.  About  the  let  of  August  follow- 
ing* complainant  refused  to  go  further*  un- 
der the  contrsct,  without  pajr;  and  from  that 
time  on  he  was  in  the  employ  of  the  com- 
panies, and  under  their  pi^,  for  what  he  did 
to  accompliah  the  same  general  result  con- 
templated by  the  oontoict. 

J.  Rely  Bangs,  of  Paw  Faw,  at  the  time 
the  contract  whs  made,  owned  75  shares  of 
stock  in  the  Faw  Paw  Bailroad  Company, 
which  he  purchased  on  the  8d  day  of  April, 
1884,  of  G.  W.  Longwell.  who  obtained  It 
from  the  company  In  Angnst,  1875.  This  is 
the  stock  now  hdd  by  complainant.  It  no* 
where  appears  that  eitlier  of  these  owners 
objected  to  anything  that  was  done,  or  which 
the  company  proposed  to  do,  while  they  were 
stockholders.  On  the  6th  day  of  February, 
1886,  Bangs  sold  this  stock  to  Thomas 
Walcii.  He  lived  in  Paw  Faw,  and  the  Faw 
Faw  Riiilroad  Company  had  its  otHce  there. 
He  beld  the  stock  during  the  entire  period 
the  complHlnant  was  in  the  employment  of 
the  two  defendant  companies,  and,  so  far  as 
appears,  be  knew  of  all  tlie  action  and  doings 
of  both  companies,  and  what  was  contem- 
plated and  desired  by  both;  and  it  Is  claimed 
by  the  defendant  nnswering  that,  knowing  of 
the  contemplated  sale  of  tlie  Faw  Faw  road 
to  the  Toledo  &  South  Haven  Bailroad  Com- 
pany, he  not  only  approved  of  it,  but  actually 
agreed  to  sell  and  transfer  the  said  75  shares 
of  stock  to  tlie  Faw  Faw  Company,  or  to 
those  representing  it,  to  aid  in  the  accom- 
plishment of  the  sale,  at  40  per  cent,  of  the 
{or  value;  that  the  complainant  knew  of  this. 


■^d  $335,000  of  stock  shaU  be  divided  as  follows, 
to-wit,  viz. :  First.  [$19,000,]  Twelve  thousand  dol- 
lars  to  parties  of  first  part  {as  balance  of  purchase 
moDOj  Wore  mentiooed)  to  pay  lo  full  for  Toledo 
&  B.  H.  R.  R.  Second.  r«!}6,000,]  Twenty-five 
thousand  dollars  (to  be  held  as  a  reserve  fund  by 
all  parties  to  this  agreement)  witb  wbiob  to  buy 
up  all  Interests  in  the  Paw  Paw  Railroad  held 
outside  of  parties  of  first  part,  and  which,  when 
bought  op,  sball  be  divided  equally  between  all 
parues  to  the  contract.  TMrd.  f|18S,000,1  One 
hundred  and  eighty-eight  thousand  dollars  shall  be 
divided  eoually  between  the  parties  to  this  con- 
tract, or  forty-seven  thousand  dollars  ($17,000) 
each.  And  It  la  agreed  and  understood  that  suob 
paymeDts  of  oasfi  and  stock  as  ars  hM«ln  pro- 
vided for  shall  cover  in  full  all  of  the  Indiviaual 
interest  of  said  parties  of  the  first  part  In  and  to 
said  railroad  corporation.  In  consideration  of  one 
dollar,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  the  sale  of  said  bonds  being  made  by 
the  party  of  the  second  part,  parties  of  first  part 
agree  to  convey  and  make  over  to  the  party  of  tbe 
second  part  forty-seven  thousand  dollars  in  stock, 
and  a  one-fourth  (|^)  interest  in  all  the  real  and 
personal  property  of  said  railroad  corporation; 
said  stock  to  be  issued  and  transfer  made  as  soon 
as  bonds  have  been  accepted,  and  the  deposit  of 
$00,000  made  as  herein  speoifled.  It  is  understood 
and  agreed  upon  by  all  parties  of  the  contract  that 
the  failure  upon  the  part  of  party  of  second  part  to 
place  said  bonds  shall  make  this  contract  null  and 
void,  and  parties  of  the  first  part  sball  be  underno 
oblieation  to  pay  any  expenses  In  case  of  faQure. 

Witnessour  nandand  seals  tbis  twenty-first  day 
of  June,  ^hteen  hundred  and  eighty-four. 

F.  B.  Adams,  President.         l.  a 

Edwin  Martin,  Treasurer,     u  s. 

John  Iklino,  Kupt.  u  s. 

Ohab.  F.  Yodmc  l.  s. 


and  that  be  was  empU^vd  by  the  eompanlea 
defendant  to  accompUsh  this  ob^;  ttuU 
instead  of  doing  this,  however,  in  viaihiUon 
at  tbe  trust  and  otmfidenoe  placed  In  him  by 
his  employws,  knowing  that  these  shares 
were  tbo  only  outstanding  ato^  not  pur* 
chased  in  the  Interest  of  the  oompany,  to  en- 
able it  to  comply  ttie  sale  to  the  Toledo  A 
Sonth  Haven  Company,  and  witb  a  view  to 
compel  the  Faw  Biw  Oompany  to  pay  more 
for  the  BtoA.  than  it  liad  to  any  of  tha  otlwr 
stockholders  tor  their  stock,  he  purchased  of 
Walch,  ODly  the  di^  before  he  had  agreed  to 
sell  the  same  totiie company,  said  stock,  and. 
instead  of  taking  the  tranOter  of  Uie  same 
to  or  for  use  of  the  company,  took  it  di- 
rectly to  himself,  and  now  holds  the  same,  as 
defendant  claims,  in  violation  of  tbe  equi- 
table rights  of  the  defei^ant  companies,  and 
refuses  to  sell  or  to  transfer  the  same  to 
either  of  them  for  less  than  iU  par  value. 
It  is  true  that  many  of  these  statements  are 
denied  by  the  complainant,  but  in  the  main 
1  think  tltey  are  borne  out  by  the  circum- 
stances and  testimony  in  the  case,  and  for 
this  reason,  the  defwdant  claims  the  com- 
plainant asks  unconscionable  relief;  that, 
while  he  asks  equitable  relief,  he  tuu  violated 
good  faith  with  both  companies,  and  has 
failed  and  refused  to  do  equity,  and  that  his 
action  and  conduct  have  been  such,  in  the 
premises,  as  to  estop  him  from  asking  the 
remedy  he  now  seeks;  that  to  do  so  would  bo 
to  seriously  affect  injuriously  large  public  aa 
well  as  private  interests,  obtained  and  now 
enjoyed  in  perfect  good  btith,  and  could  sub- 
serve no  good  or  equitable  purpose,  or  pro- 
tect any  just  rigtits  of  the  complainant. 
And  thev  Is  much  ground  for  tliis  oonten- 
tion  of  defendants.  If  the  legal  ttotta  of  the 
defendant  companies  can  be  sustoined.  On 
the  lat  day  of  November,  1886,  tiie  Toledo  ft 
South  Haven  Bailroad  Company  executed 
bonds  of  tLOOO  each  to  the  amount  of  9216,- 
000.  Said  bonds  are  n^tiable,  and  draw 
interest  at  the  rate  of  6  percent,  per  annum, 
and  tbe  bonds  are  secured  by  a  mortgage 
upon  all  the  property  of  tbe  oompany,  which 
includes  the  Faw  Paw  Bailroad,  running 
to  the  Farmers'  Loan  A  Trust  Company, 
which  Is  made  a  defendant  In  the  bill.  And 
the  complainant's  counsel,  on  tlie  hearing  in 
the  court  below,  claimed  that  the  relief  com- 
plainant was  entitled  to,  If  he  prevailed,  as 
aj^Inst  the  defendants,  was  an  injunction  re- 
straining defendants  from  negotiating  said 
bonds  until  they  should  purchase  the  75 
shares  of  stock,  and  pay  him  such  sum  as  tbe 
court  might  deem  rfssonable  tlierefor.  It 
will  be  recollected  thiat  the  consideration  the 
Toledo  &  South  Haven  Railroad  Company 
paid  for  the  Faw  Faw  road  was  stock  in  the 
former  road  at  par.  The  stock  of  the  one 
was  to  be  exchanged  for  tbe  stock  of  the  otlier. 

In  this  court  the  contention  of  the  com- 
plainant iB—FirH,  That  the  sale  made  by 
tlie  Faw  Paw  Bailroad  Gompanytothe£joutb 
Haven  Railroad  Company  was  void  for  two 
'  reasons:  (1)  Such  sale  is  only  authorized 
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the  sttitate  of  an  nncompleted  road,  and  com- 
plainant claims  the  Paw  Ptkyt  BaUroad,  at  the 
time  of  tlie  sate,  was  a  completed  road;  (2) 
That  the  complainant  was  a  stockholder  in 
the  road,  and  neither  he  nor  Mr,  Waich,  of 
whom  complainant  purchased  his  stock*  had 
any  notice  of  the  meeting  of  the  stockholders 
at  which  the  resolution  was  passed  aatboriz* 
ing  tbe  sale  of  the  road.  As  already  in- 
timated, I  hare  no  doubt,  upon  Uie  testi- 
mony, but  that  the  Paw  I'aw  BaUroad  was 
uncompl^ed  at  the  time  tbe  sale  was  au- 
thorized. It  had  neither  station-houses,  side 
tracks,  nor  turn-tables;  neither  had  It  any 
xolllng-Btock  that  was  fit  tor  use,  and  it  had 
leased  what  It  used  about  as  long  as  it  could ; 
and  I  think  It  is  quite  clear,  from  tbe  testi- 
mony, that  tbe  oompany  was  unable  to  com- 
plete its  construction  hy  furnishing  what 
was  necessary  for  Its  suoceesfal  operation, 
and  this  is  what  I  nuderstand  to  be  neces- 
,  sary  for  tbe  completion  of  any  railroad.  Tbe 
section  of  tlie  statdte  under  wbtch  it  Is 
claimed  tbe  sale  was  authorized  and  msde 
leads  aa  follows:  "SecUon  1.  ThatltshaUbe 
lawful  (or  any  railroad  company  in  this  state 
vbleb  aball  hftVe  entered  in  good  faltb  upon 
the  work  of  oonatmctlng  its  road,  and  shall 
have  become  unable  to  complete  the  oon- 
Bfa-uction  of  the  same,  or  of  any  part  thereof, 
to  sell  and  convey  the  whole,  or  any  part,  of 
its  road  so  partially  completed,  t<^^ber  with 
the  rights  and  franchises  connected  there- 
with, U>  any  other  lallroad  company  or  cor- 
poration of  this  state  not  having  the  same 
terminal  points,  and  nut  being  a  competing 
line:  provided,  that  at  any  general  or  apeoial 
meeting  duly  called  for  that  purpose  the 
■tookbolders  carrying  [owning]  two-ttiirds  of 
the  stock  or  said  oompany  shall  oonsent 
thereto:  and  provided,  further,  that  the  com- 
pany or  corporation  so  purebasing  shall  iiold 
sncb  property  and  franchises  subject  to  all 
the  iMI^itionB  and  duties,  and  with  all  the 
rights  and  privileges,  prescribed  by  the  gen- 
eral latlroad  law  of  this  state."  The  forft- 
going  proTision  of  the  statute  was  sufficient 
to  aulhorice  the  proper  proceedings  to  make 
the  sale  of  the  nw  Paw  BaUroad  to  the  de- 
fendant, and  there  is  no  doubt  but  that  tlie 
sale  was  authorized  by  the  stockholders  own- 
ing two-thirds  of  the  stock.  Tbe  stock  con- 
sisted of  750  sharea,  and  the  stockholders 
representing  680  of  the  750  were  present  at 
the  meeting  at  which  the  action  was  had.  and 
voted  for  tbe  resolution  authorizing  the  sale, 
and  the  vote  was  unanimous.  This  meeting 
was  held  after  the  Toledo  &  South  Haven 
Railroad  Company  had  made  its  purchase  of 
tbe  Lake  Michigan  division  of  said  road,  and 
a  proposition  had  been  made  by  the  Toledo 
ft  South  Haven  Bailroad  Company  to  the 
Paw  Paw  BaUroad  Company  to  purchase  its 
road.  The  proposition,  and  the  action  taken 
upon  it.  appears  by  the  following  preamble 
and  resolution,  adopted  by  the  stockholders 
when  all  were  present  but  complainant,  viz.: 
Whereas,  the  Toledo  ft  South  Haven  Rail- 
load  Company  has  proposed  to  buy  the  fran- 


chiaes  and  property  of  this  company,  and  to 
pay  for  the  same  in  full-paid  stock  of  that 
company,  in  amount  equal  to  the  outstanding 
stock  of  this  company,  on  terms  that  this 
company  will  procure  Its  stock  to  be  trans- 
ferred to  that  company,  and  exchange  its 
stock  therefor,  dollar  for  dollar,  with  the 
present  holders  of  the  stock  of  this  company; 
and  it  appearing  to  be  for  the  manifest  in- 
terest of  this  company  to  make  such  sale  at 
that  price  and  on  those  terms:  therefore,  re* 
solved  by  the  stockholders  of  tbe  Paw  Paw 
Railroad  Company,  all  present  concurring, 
that  said  proposition  of  the  Toledo  ft  South 
Haven  BaUroad  Company  be,  and  the  same 
is  hereby,  accepted;  and  the  direetora  of  this 
company  are  liereby  autliorized  and  directed 
to  consummate  said  sale  without  delay." 
This  action  seems  to  have  been  by  a  quorum 
of  the  stockholders,  and  places  the  further 
proceedings  to  consummate  the  sale  In  the 
hands  of  the  directors,  and  whlcb  was  finally 
oomt^ted  bv  tbe  execution  of  a  proper  con- 
veyance of  the  Pnw  Paw  Bailroad  property  to 
the  Toledo  A  Sooth  Haven  Bailroad  Company 
on  the  9tb  day  of  September,  1886.  The  con- 
veyance was  made  by  the  president  and  sec- 
retary of  the  oompany,  under  the  foUowing 
resolution  passed  by  the  board  of  directors  of 
the  Paw  Paw  Oompany,  viz.:  "Resolved  by 
the  directors  of  the  Paw  I^w  BaUroad  Com- 
pany that,  in  pursuance  of  the  authorization 
of  the  stockholders  of  said  company,  the  presi- 
dent and  secretary  an  authorized  and  directed 
to  sell,  transrer,  grant,  convey,  deliver,  and 
assure  to  the  Toledo  ft  South  Haven  Railroad 
Company  in  the  franchises  and  property  of 
the  Paw  Paw  liailroad  Oompany,  and  to 
make,  exeenle,  acknowledge,  and  deUver  all 
necessary  and  usual  deeds,  assignments,  and 
tmnsfers,  under  th^r  hands  and  the  seal  of 
this  company,  to  aeoompllsh  and  cmnplete 
such  sale,  wiUi  usual  oovenants,  in  consider- 
ation of  the  sum  of  seventy^two  thousand 
five  hundred  ^lars  of  the  fuU-p^l  capital 
stock  of  tbe  Toledo  ft  South  Haven  BaUroad 
Oompany,  the  same  to  be  issued  on  demand 
to  tlw  present  stockholders  of  this  company, 
dollar  for  dollar,  in  exchange  for  the  shares 
now  held  by  Uiem  In  this  company,  upon  the 
transfer  of  such  shares  and  delivery  thereof 
to  said  Toledo  ft  Sooth  Haven  Railroad  Com- 
pany." These  proceedings  show  a  legal  sale 
of  the  Paw  Paw  Railroad  to  the  Toledo  ft 
South  Haven  Railroad  Company. 

Under  seeond  ground,  complainant  con- 
tends that  he  had  no  notice  of  the  mt* eling  at 
tbe  time  the  proposition  for  sale  was  com- 
menced, and  that  none  was  given,  as  required 
by  law;  and  that  he  was  not  present  in  per- 
son, nor  represent«>d  by  proxy,  at  such  meet- 
ing; and  that  he  In  no  way  bos  consented  to 
the  action  taken  at  that  time.  He,  however, 
does  not  aver  that  he  would  not  have  voted 
for  such  sale  had  be  been  present.  The  fact 
appears  that  he  purchased  bis  75  shares  of 
stock,  the  day  before  the  meeting,  of  Mr. 
Walcb,  who,  as  I  think  the  testimony  shows, 
had  reason  to  know  that  the  Paw  t^w  oom- 
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pany  desired  to  make  the  sale,  and  had  him- 
self agreed  to  sell  to  the  company  said  stock 
to  enable  it  to  make  the  sale,  and  he  was  hon- 
orably bound  to  carry  out  such  agreement  at 
the  time  he  made  the  transfer  of  his  stock  to 
the  complainant.  It  is  forthe  wantof  notice 
of  this  meeting  that  the  complainant  clntms 
the  sale  is  void,  and  upon  this  ground  insists 
that  It  should  be  so  decreed,  to  save  bis  equi- 
table rights.  In  view  of  tlie  relations  the  com- 
plainant had  previously  sustained  to  the  two 
defendant  compnnies.  and  of  what  must  have 
been  bis  knowledgeof  tiieobjectof  the  action 
they  had  taken  in  the  pTemises,  I  think  be 
should  be  r^arded  as  holding  subject  to  the 
equitable  considerations  growing  out  of  the 
arrangement  made  by  his  vendor  of  the  stock 
with  the  parties  acting  in  the  interest  of  the 
Paw  Paw  Company,  and  that  the  most  that 
eotoplainant  could  claim,  under  the  circum- 
stances, in  equity  and  Justice,  against  the 
company,  would  be  what  the  defendant  of- 
fered to  pay  him*  stated  in  the  answer  to  com- 
plainant's bill,  viz.:  the  fair  value  of  the  75 
flhares  of  stot:k  at  the  time  the  Toledo  &  South 
Haven  Company  purchased  the  Paw  Paw 
Uailroad.  I  can  discover  no  fraud  or  any 
attempt  to  defi-aud  the  complainant  on  the 
part  of  the  company  answering  the  bill;  but 
all  tlie  circumstances,  I  think,  quite  clearly 
show  a  want  of  good  faith  in  the  demands 
made  by  the  complainant  upon  the  Toledo  & 
South  Haven  Railroad  Company.  The  com- 
plainant appears  In  a  court  of  equity  to  seek 
and  enforce  what  he  conceives  to  be  his  equi- 
table riglits,  and  in  so  doing  he  must  submit 
todu  wiiat  is  right  and  just;  and  in  my  Judg- 
ment his  counsel  at  the  circuit,  insubmiltlng 
the  case  to  the  learned  circuit  judge,  was  not 
far  out  oC  the  way  when  he  stateil  to  tlie  court 
the  claim  of  his  client  should  be  satistied 
with  Uie  payment  of  such  amount  as  tlie 
stock  he  held  whs  worth;  and  white  he  can- 
not be  held  to  the  mode  of  payment  provided 
by  the  terms  of  purchase  by  the  Toledo  &, 
8outh  Haven  Railroad  Company,  because  of 
his  consent  never  having  been  obtained 
thereto  in  any  legal  way.  equity  jind  justice 
requires  that  he  should  transfer  to  said  com- 
pany his  75  shares  of  stock  upon  receivlngor 
being  tendered  the  value  of  the  same  at  the 
time  the  company  made  its  purchase  in 
money;  and  we  think  it  is  not  necessary  to 
refer  the  case  back  to  take  further  proofs  as 
to  the  value  of  the  stock,  but  will  tUlow  the 
amount  at  the  sum  of  83,500;  or,  in  lieu 
thereof,  the  complainant  shall  be  at  liberty, 
if  he  shall  elect  so  to  do,  to  surrender  the  75 
aliares  to  the  Toledo  &  South  Haven  Railroad 
Company,  and  take  the  stock  of  that  company 
for  an  equal  amount. 

The  decree  entered  must  be  reversed,  and 
a  new  decree  made  In  this  court  in  accord- 
ance with  this  opinion,  with  coats  to  defend- 
ant in  this  court  Neither  party  will  recover 
costs  as  against  the  other  at  the  circuit.  We 
do  not  deem  it  necessary  to  discuss  the  other 
ground  relied  on  for  affirmance  by  eoraplaln- 
ant'a  ouunsel.   Theotlier justices  cuucuri'ed. 


Fo«r  e.  UHnzD  States  Exp.  Co. 
(Supreme  Comi  of  MUSMqcm.  Oot  18>  1880.) 
NasLiOBiroB  or  Ssevaitt— PLurnKO. 

1.  In  ao  actloD  agaiDst  an  express  oompanyfiiv 
negUgeooe  of  ite  sarvaot  in  driving  over  pWnUfl 
with  ahorse  and  wagon,  where  the  sarrant  Laeti- 
fled  that  the  hone  was  nervous  and  pranulng,  aad 
other  evidenoe  tended  to  show  that  be  apparent- 
ly harried  acrow  the  track,  when  plaiDtiff  was 
knocked  down.  It  Is  a  qnesttoa  for  the  jury  whether 
d^endant  drove  at  too  bl^h  a  rate  of  speed. 

%.  In  such  an  af^on,  where  the  declaration  al- 
leges  that  defendant,  by  ita  aerrant,  so  carelessly 
drove  its  horse  sod  wagon  tbatby  thecarelesaneas 
and  improper  oondact  of  snob  aerraot  the  horse 
and  WBffOQ  were  driven  over  plaintiff  while  be  was 
iswf  utiy,  and  with  all  due  care,  walking  along  tbe 
highway  there,  It  is  a  safficlent  averment  that  the 
servant  was  nwUgent  in  that  he  was  driving  at  all 
In  the  plaoe  where  the  accident  occurred  at  that 
time,  and  under  tbe  surrounding  circumstances. 

8.  In  such  an  action,  where  the  evidenoesbows 
that  plaintiff  was  orosung  tbe  railroad  trsoli  upon 
the  nsoalljr  traveled  patb  for  teotmen,  whliA  was 
known  to  defendant^  servaat  as  each;  that  the 
servant  was  w^ttng  to  cross  the  track,  being  In  a 
position  where  a  train  prevented  btm  from  seeing 
pl^ntlff;  and  that  immediately  apon  the  bacUng 
of  sueh  tnUn  he  started  across  In  tbe  face  of  llie 
steam  and  smoke,  and  drove  over  the  plaintiff,— ft 
is  a  question  for  the  jury  whether  the  servant  was 
n^ligant  In  drivfog  aoioBa  tbe  track  at  all  at  that 
time. 

Hammond,  Barkworth  A  Colib*  tot  appel- 
lant.  Ifark  8.  Wolcott,  for  app^ee. 

Long.  J.  Tlils  is  an  action  for  negligence 
in  driving  a  certain  burse  and  express  wagon 
over  and  upon  the  plaintiff  near  the  Central 
depot,  in  the  city  of  Jackson.  The  cause 
was  tried  in  the  circuit  court  for  tbe  county 
of  Jackson,  wheie  tlie  plaintiff  bad  verdict 
and  judgment  for  the  sum  of  4500.  Defend- 
ant brings  the  ctise  to  this  court  by  writ  of 
error.  The  declaration  alleges,  substantially, 
that  on  November  24, 18U6,  the  plaint.ft  was 
traveling  along  upon  a  certain  highway  and 
public  street  in  tbe  city  of  Jackson,  known  as 
"Park  Avenue,"  and  that  defendant's  liorse 
and  wa^on,  which  was  then  and  there  under 
the  care,  government,  and  direction  of  a  cer- 
tain  servanLof  said  defendant,  were  then  and 
there  passing  and  traveling  along  and  upon 
the  same  highway.  Nevertheless  the  said 
defendant,  by  its  said  servant,  then  and 
there,  while  said  plaintiff  was  exercising  due 
and  reasonable  care  and  caution,  so  careless- 
ly, negligently,  and  improperly  drove,  gov- 
erned, and  directed  ita  said  horse,  and  said 
wagon  that  by  and  through  the  carelessness, 
negligence,  and  im|iroper  conduct  of  the  aaid 
delendant,  by  lis  said  servant,  in  that  belialf, 
and  without  tbe  fault  of  the  plaintiff,  the 
said  Ixirse  and  aaid  wagon  of  the  defendant 
then  and  there  ran  and  struck  with  great 
force  and  violence  against  the  said  plaintiff, 
and  thereby  the  said  plai  itiff  was  then  and 
there  thrown  witli  great  force  and  violence  to 
and  upim  the  ground  there,  and  by  me^ms  of 
the  aaid  several  premises  aforesaid  the  said 
plaintiff  was  then  wid  there  greatly  hurt,  etc 
Tlie  circumstances  of  the  Injury  were  de- 
tailed at  some  length  by  Uie  witnesses  who 
saw  the  injury  Indicted,  and  tbe  questions 
arising  therefrom  were  submitted  to  the  jniy 
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bj  the  court.  .  Tbe  eontentlon  oi  ooansal  for 
the  defendant  is:  (1)  Thatthere  wn  no  Cvl- 
dence  of  negligence  in  tbe  parUcular  aver- 
ment In  the  deolaratlon;  that  the  horse  was 
being  driven  in  a  proper  mannert  and  was 
onder  foil  oontrol.  Hounding  to  the  evMence 
of  all  the  wltneraes.  both  for  tbe  idalntiff  and 
defendant;  that  then  was  no  evidence  of 
any  unusnal  or  unreasonable  rate  of  speed, 
uid  tbat  tbe  fact,  as  shown  by  the  evfdenoe, 
eondosively  and  without  oontroversy  shows 
tiiat  tbe  horse  was  stopped,  and  Mr.  Brown. 
Uie  agent  of  defendant^  who  was  driving  tbe 
horse,  bad  left  the  wagon,  before  the  wheels 
of  the  wagon  had  reached  the  body  of  tbe 
plaintiff;  that  therefore,  under  tbe  evidence 
and  averments  in  the  declarntton,  the  case 
should  not  have  been  submitted  to  the  jury. 
(2)  That  the  court  was  in  error  In  BubnsUtini; 
to  tbe  jury  the  question  wtiether  it  was  neg- 
Ugenoe  in  the  servant  of  the  defendiint  in 
drti^ng  across  the  street  at  that  particular 
Ume,  and  In  the  manner  he  did.  The  plain- 
tiff's testimony  tended  to  show  that  on  No- 
vember 24.  ISt^B,  the  plaintiff,  a  man  about 
72  years  of  agB,  was  paasing  from  the  Michi- 
gan Central  freight  depot  to  Uie  bagKaKO* 
room  at  the  east  end  of  the  passenner  d^ 
pot.  to  reach  wltich  he  was  compelled  to 
cross  the  trar-ks  of  the  Michigan  Central 
Bailrond.  That  be  started  from  the  north 
side  of  the  freight  house  and  proceeded  west 
to  the  walk  on  the  west  line  of  Park  avenue; 
tben  turned  and  crosHed  the  track  towards 
tbe  depot  on  the  west  side  of  the  planking,  o^v 
poslte  the  walk  on  the  west  line  of  Park 
avenue.  That  when  ha  had  arrived  at  tbe 
north  track  of  the  Michigan  Central  Railroad 
he  was  struck  down  by  the  defendant's  horse 
and  wagon.  It  appears  that,  just  before  the 
accident,  the  Baginaw  train  stood  upon  the 
north  tntck,  taking  on  baggage,  and  blocked 
tbe  street.  At  the  same  time  the  Grand 
River  Valley  train  was  approaching  tbe  de- 
pot from  tbe  west.  The  driver  of  defend- 
ant sat  in  bis  wagon,  holding  his  hurse,  a 
few  tetA  from  the  S^inaw  train,  wiUting 
for  It  to  move,  so  that  he  might  cross  tbe 
track  to  the  south.  These  two  trains  were 
headed  in  <^po6ite  directions.  The  defend- 
ant's driver  claims  that  there  was  also  a  lone 
engine  standing  on  the  middle  track  on  the 
east  sideof  Park  avenue,  which  was  exhaust- 
ing quite  an  amount  of  steam,  and,  as  the 
Baginaw  train  backed  up.  be  started  his  horse 
and  w^n  across  t)ie  street,  and  just  as  the 
horse's  nead  got  to  a  point  opposite  this  en- 
gine the  wind  puffed  the  steam  and  smoke, 
and  rolled  it  up  over  him,  and  at  this  moment 
be  saw  the  plaintiff  In  front  of  his  wagon, 
and  he  seemed  to  be  crossing  tbe  track  from 
tbe  south  side  of  the  engine  towards  the  depot, 
when  the  shaft  of  the  wagon  struck  him,  and 
threw  him  quartering  between  the  wheels 
and  the  horse's  heels.  This  witness  says 
thai  his  horse  was  a  little  nervous  on  account 
of  the  steam  and  smoke  there,  though  he  was 
a  quiet  horse  generally,  and  had  been  driven 
there  on  tbe  express  wagon  some  three  yean 


or  more.  The  oonrt  charged  the  jury  at  great 
length,  and  with-  much  particularity,  upon 
the  questions  of  n^IIgence.  and  the  grounds 
upon  which  plalnttff  m^bt  recover  in  the 
case,  if  the  ftutts  suppcnled  plaintiff's  theory. 
Among  other  matters,  the  court  ciiarged  the 
jnryas  follows:  *'Tbe  plaintiff  allies  here 
that  under  the  evidenoe  it  is  shown  that  Mr. 
Brown  was  n^gmt  and  careless  in  two  re- 
spects: Finti  in  driving  between  tlie  two 
trains  and  across  tbe  track  at  ^1  at  the  time 
aiul  under  the  circumatanoea  wlwn  tbe  acci- 
dent occurred;  *  •  •  second,  he  also 
claims  that  there  was  negligence  in  driving 
at  too  high  rate  of  speed."  It  is  Insisted  by 
d^endMit's  cotinsti  tbat  tbe  court  was  in  er- 
ror upon  both  tbese  propositions. 

It  seems  to  us  that  upon  the  second  propo- 
sition there  can  be  no  question  but  that  there 
was  some  evidence  to  go  to  tbe  jury,  and  that 
the  question  was  very  fairly  submitted  by 
tl>e  eourt.  The  agent  of  defendant  teetlflea 
that  the  liorse  was  nervous  and  prancing,  and 
otiier  evidence  is  given  tending  to  show  that 
he  apparently  hurried  across  the  track;  and 
we  cannot  say  from  the  facts  disclosed  tliat 
this  was  not  a  question  of  fact  for  tbe  jury. 

Greater  contention  is  made  by  counsel  for 
the  defendant,  however,  upon  the  first  propt^ 
sition.  It  Is  contended,  Srst,  that  there  Is  no 
suiflcient  averment  In  ttte  declaration  to  war- 
rant this  part  of  the  charge.  We  think,  how- 
ever, the  declaration  contains  sufficient  mat- 
ter to  appr.ae  the  defendant  of  the  claim 
made,  that  Its  agent  was  guilty  of  negligence 
in  driving  there  at  tliat  particular  time,  and 
under  the  circumstances.  Tbe  deolaratiuu 
avers  that  the  defendant,  by  Its  agent,  so 
carelessly  drove,  governed,  and  directed  its 
said  horse  and  wagon  that  by  and  through 
the  carelessness  and  Improper  conduct  of  said 
agent  the  said  horse  and  wagon  were  driven 
over  and  upon  the  plaintiff  while  he  (the  said 
plaintiff)  was  lawfully,  and  with  all  due  care 
and  diligence,  walking  along  the  highway 
there.  There  being  sofflcient  averment  in  tbe 
deelaralion  to  warrant  this  portion  of  tbe 
charge,  it  Is  contended  tbat  t)ie  prootadid  not 
warrant  it;  that  if  Mr.  Brown,  defendant's 
agent,  was  driving  In  a  proper  manner  there, 
having  full  control  of  his  horse.  It  was  not 
n^ligence  upon  his  part  to  drive  across 
in  front  of  these  engines  through  this  steam 
and  smoke.  The  determination  of  this  quea- 
Uon  would  depend  upon  all  the  surrounding 
circumstances  as  they  actually  existed  at  the 
time.  Some  evidence  was  given  that  this 
was  the  usually  traveled  track  for  footmen 
In  going  to  and  from  tbe  Southern  depot  and 
the  baggage-ruom  of  the  Michigan  Central 
depot,  and  that  this  was  known  to  the  defends 
ant's  agent.  There  is  also  some  evidence  that 
from  where  defendant's  agent  was  standing, 
holding  his  horse,  waiting  for  the  backing  up 
of  the  Saginaw  train,  he  could  not  see  the 
position  of  plaintiff  or  any  other  person  who 
might  be  passing  there,  and  that  immediately 
upon  tbe  backing  of  the  train  he  started  up 
bis  horse  in  tlie  laoe  of  tbe  steam  aud  smok^ 
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and  drove  in  there,  snd  oTor  the  plalnlifl,  in- 
fltcting  tlie  injuiies  complained  of.  Under 
the  circuoiBtanceB  here  stftted,  we  think  it 
was  a  question  ctf  fact  for  the  jtiry,  and  very 
fairlj  ROd  very  properly  submitted  to  them. 
The  question  of  contrihutory  negligence  of 
the  plaintiff  weneed  notdiscuse.  TMsqueB- 
tion  was  .stated  hy  the  court  to  the  jury  at 
great  length,  and  we  And  no  error  in  the 
charge.  The  judgment  of  the  court  below 
must  be  afflrmedt  with  costs.  The  other  jus- 
tices oonouned. 


Eaton  v.  Walker  et  ah 
(Supreme  Court  of  Michtnan.  Oct  18, 1889.) 

COKSTITDTIONAI.  LaW— TlTLB  OW  Aot— COBFOBA- 
TIOHB— PaRTHBRSHIP. 

1.  Pub.AotaHiaIi.l88L,No.274,amenctiagPut>. 
Act*  1875,  No.  187,  so  aft  to  include  oorporatlooB  for 
mercaotile  busineas,  the  title  of  tbe  amended  act 
being  **An  act  for  the  Inoorpontlon  of  manufaot- 
oring  oompanieft, "  and  being  aochanged,  Is  void 
as  being  in  violation  of  Const.  Miob.  art  4,  S  20, 
pr07idinK  that  no  law  shall  embrace  more  than  one 
object,  which  shall  be  set  forth  In  its  title. 

2.  Snob  law  being  void,  an  asaooiation  voder 
its  provisions,  each  member  sharing  In  the  proflta 
and  losses  of  the  busioew  fn  proportion  to  the 
money  he  has  pat  into  tbe  capital  stock,  will  not 
constitute  tbe  parties  thereto  a  oorporatlon  de  fac- 
to, and  their  cariTing  on  boatQesa  la  tbeoorporate 
name  Is  not  evidence  of  user  wblclh  can  be  consid- 
ered in  aid  of  their  legal  ezlstenoe ;  but  they  are 
liable  as  partners  for  debts  contracted  by  them. 

8.  In  an  aotloa  against  certain  persons  who  al- 
lied that  they  were  a  corporation.  It  Is  error  to 
exclude  the  testimony  of  plaintiff  that  he  did  not 
know  defendants  to  be  a  corporation,  nor  did  be 
deal  with  them  as  snob,  bnt  tnat  he  was  informed 
by  one  of  tbe  defendants  tbat  tbey  were  a  partner- 
ship, and  in  the  belief  that  they  were  so  he  dealt 
with  them. 

4.  In  such  an  aotlon,  a  flndiag  that  defendants 
were  a  oorporattou.  and  that  plaintifl  knew  It,  and 
dealt  with  them  as  sDCb,  la  not  sustained  t>y  evi- 
dence that  defendants  published  their  alleged  in- 
corporation In  the  public  press,  and  milled  to  pUan- 
tllta  olrcularsand  letter  beads  showing  such  Incor- 
poration, which  It  is  not  shown  that  he  ever  re- 
eeived. 

Appeal  from  circuit  court,  Wayne  county; 
Hbnrt  N.  Brevoobt,  Judge. 

Henry  M.  Duffield,  for  appellant.  ZXoMn- 
soft.  Thurher  A  Hotmtr  and  BlUott  0.  BU- 
•eiuon,  for  appellees. 

Long,  J.  Plaintiff,  in  the  year  1883.  was 
a  dealer  in  grain  and  produce,  residing  at 
Mason,  in  this  state.  Defendants  were  the 
sole  parties  interested  in  a  baslness  of  buy- 
ing and  selling  grain  and  provisions  for  im- 
mediate and  future  delivery  for  themselves 
and  other  persons  on  commission  at  Detroit, 
and  were  members  of  the  Board  of  Trade  of 
Detroit.  This  action  is  brought  upon  an  ac- 
count stated  by  defendants  to  plaintifl  in  the 
sum  of  $3,562.68.  The  account  was  errone- 
ously made  out  in  the  name  of.  the  firm  of 
Walker,  Summer  A  Co..  with  whom  plaintiff 
had  formerly  done  business,  and  of  whom 
Mr.  Walker  was  at  that  time  a  member.  No 
question  was  made  on  tlie  trial  as  to  the 
amount  due  the  plaintiff  from  Walker,  Hop- 
kins A  Co.,  but  the  defense  rested  on  the  sin- 
gie  ground  that  Walker,  Hopkins  &  Co.  were 


a  corporation,  and  not  liable  as  individuals. 
The  cause  was  tried  before  tbe  court  without 
a  jury,  and  the  court  made  the  following 
finding  of  facts  and  conclusions  of  law: 

"(1)  On  the  3d  day  of  May.  1882.  the  de- 
fendants organized  a  corporation  under  the 
name  of  Walker,  Hopkins  8c,  Co.  by  execut- 
ing articles  of  association,  and  hnvlng  the 
same  duly  filed  In  the  olflces  of  tbe  clerk  for 
the  county  of  Wayne  and  the  secretary  of 
state  tor  tlie  state  of  Michigan.  The  object 
of  such  corporation,  as  described  In  such  ar- 
ticles of  association,  was  •  to  carry  on  mercan- 
tile business  in  buying  and  selling  grain  for 
immediate  or  future  delivery.'  (2)  This  cor- 
poration assamed  to  organize  under  act  Ko. 
187  of  the  Session  Laws  of  1875,  as  amended 
by  act  No.  274  of  the  Session  Laws  of  1881. 
The  capital  stock  of  the  corporation  was  filed 
at  S50,000;  each  of  the  defendants  subscrib- 
ing for  an  equal  portion  of  the  same.  (3) 
Tbe  defendants  Livingston  and  Hopkins  paid 
for  their  stock.  The  defendant  Livingston, 
on  the  6th  of  May,  1882,  paid  •10.000  on  ac- 
count of  his  stock;  on  the  29th  day  of  May, 
$1,000;  Ist  day  of  June,  $1,000;  on  the  12th 
day  of  July,  $325;  on  June  9,  1883,  $1,000; 
and  on  July  25.  1883.  $1,675.  The  defend- 
ant Hopkins  paid  for  his  stock  in  cash  at  or 
about  the  time  of  the  organization  of  the  cor- 
poration. (4)  Prior  to  the  oi^nlzation  of 
the  corporation,  a  copartnership,  of  which 
the  defendant  Gtuirles  H.  Walker  was  one  of 
tbe  copartners,  conducted  a  business  in  buy- 
ing and  selling  grain,  and  doing  a  general 
commission  business,  under  the  name  of 
Walker.  Summer  ft  Co.  Nether  thedefeml- 
ant  HofMns  nor  the  def«-ndant  Livingston 
was  connected  with  this  oopartoershlpk  Priw 
to  the  organization  of  the  corporation  of 
Walker,  Hopkins  &  Oo.,  the  defendant  Walk- 
er purchased  all  the  assets  of  the  firm  of 
Walker,  Summer  ft  Co.,  and  transferred  such 
assets  to  Walker,  Hopkins  ft  Go. ;  an  agree- 
ment being  executed  between  the  defendant 
Walker  and  Widker,  Hopkins  ft  Go.  provid- 
ing.  In  effect,  that  the  stock  of  the  defisndant 
Walker  should  be  paid  for  out  of  coltectiont 
to  be  made  out  of  the  assets  thus  tran^med 
to  Walker,  Hopkins  ft  Co.;  but  it  does  not 
appear  that  collections  to  any  considerable 
amount  were  ever  made  upon  the  assets  thus 
transferred  to  Walker,  Hopkins  ft  Co..  or 
that  the  stock  of  the  defendant  Walker  was 
ever  paid  for.  (5)  Soon  after  the  organiza- 
tion of  the  corporation  of  Walker,  Hopkins 
ft  Co.,  as  above  stated,  it  commenced  to  do 
business  as  a  corporation  In  buying  and  sell- 
ing grain  and  provisions  for  Immediate  or 
future  delivery;  the  defendant  Mark  Hop- 
kins, Jr.,  liaving  been  elected  president  of  the 
corporation,  the  defendant  Walker  secretary 
and  treasurer,  and  defendantLivingston  vice- 
president.  The  three  defendants  herein  were 
elected  a  board  of  directors,  and  records  of 
tbe  meetings  of  such  corporation  were  duly 
kept,  a  corporate  seal  liad  and  used,  and  reg- 
ular stock  certificates  issued,  and  the  fact  of 
its  Incorporation  du^anoouoced  through  the 
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public  press  and  hf  circular.  Snch  business 
was  continued  by  said  Walker.  Hopkins  A 
Go.,  as  such  corporation,  till  the  27tii  dny  of 
July,  when  it  made  an  assignment  for 
the  benefit  of  its  creditors  to  Charles  M. 
Swift  as  assignee,  who  qualified  as  suoh  as- 
signee, and  executed  the  trust  under  such 
assignment  so  made  by  such  corporation.  (6) 
The  business  of  said  corporHtlon  during  the 
time  it  80  conducted  said  business  was  man* 
aged  by  tlie  defendants  Hopkins  and  Walker 
as  president  and  secretary  and  treasurer  of 
said  corponttion.  The  defendant  Livingston 
took  no  part  in  the  transaction  of  the  ordi- 
nary business  of  the  oorporntlon.  (7)  The 
plaintiff,  who  bad  been  a  customer  of  tbe 
firm  Walker,  Summer  A  Oo.,  upon  the  or- 
ganization of  the  corporation  of  Walker,  Hop- 
kins A  OOl  continued  to  do  business  with  it 
as  be  had  done  business  with  Walker,  Sum- 
mer ft  Co.  prior  to  the  organization  of  Walk- 
Hopkins  A  Co.  (8)  At  the  date  of  the 
execution  of  the  assignment  aforesaid,  Walk- 
er, Hopkins  A  Co.  whs  Indebted  to  the  plain- 
tiff In  the  sum  of  $8,562.68.  (9)  At  the 
time  Walker,  Hopkins  A  Co.  commenced 
business  as  aforesaid,  and  during  the  time  it 
continued  to  do  business,  the  plaintiff  had 
full  notice  that  Walker,  Hopkins  A  Co.  was 
a  corporation  and  not  a  copartnership,  and 
he  continued  to  do  business  with  said  Walk- 
er, Hopkins  A  Co.  as  such  corporation. 
(10)  That  the  plaintiff  transacted  his  busi- 
ness with  Walker,  Hopkins  ft  Co.  as  a  cor- 
poration, and  the  Indebtednees  sued  for  here- 
in was  contracted  while  said  plaintiff  was 
dealing  with  said  Walker.  Hopkins  ft  Co.  as 
such  corporation.  (11)  Tbe  defendant  Liv- 
ingston t>ecame  a  party  to  the  oraanlzatlon 
of  said  corporation  of  Walker,  Hopkins  ft 
Co..  and  a  subscriber  to  lis  stock,  In  entire 
good  faith,  and  all  his  dealings  had  with 
Biiid  corporation  were  had  In  good  faith,  and 
he  never  after  the  organization  at  said  oor^ 
poratlon  received,  directly  or  indirectly,  any 
benefit  therefrom  by  way  of  return  of  stock 
subscribed  and  paid  for,  or  dividends  there- 
on, and  never  at  any  time  while  said  corpo- 
ration  continued  to  do  business  had  any  sus- 
picion that  the  organization  of  said  eorpmof 
tion  was  In  any  wise  defective. 

"CONCLrsIONB  OF  LAW. 

**  Whether  act  No.  274  of  the  Session  Laws 
of  1881,  under  which  the  corporation  of 
Walker,  Hopkins  ft  Co.  assumed  to  organize, 
was  a  valid  law  or  not,  by  reason  of  the  al- 
leged defect  or  imperfection  In  its  title,  the 
plaintiff  is  not  entitled  to  recover  In  this 
cause.  The  defendant  Livingston  having 
acted  in  good  faith  with  reference  to  the  or- 
ganization of  said  corporation  and  the  trans- 
action of  its  business,  and  the  plaintiff  hav- 
ing dealt  with  it  as  a  corporation,  he  is  now 
estopped  to  question  tbe  validity  of  Its  Incor- 
poration. The  defendants  are  entitled  to 
Judgment." 

The  court  subsequently  filed  the  following 
conclusions:  "From  these  facts  found.  I  am 
clearly  at  opinion  that  Walker,  H<^ins  ft 


Co.,  with  whom  the  plaintiff  dealt,  and  by 
whom  the  account  was  rendered,  was  a  cor- 
poration de  /aoto,  it  not  de  Jure*  and  that 
the  plaintiff  knew  that  Walker,  Hopkins  ft 
Co,  was  a  corporation.  He  never  dealt  with 
them  as  partners,  and  under  tbe  weight  of 
authority  I  think  the  plaintiff  Is  estopped  to 
deny  that  Walker,  Hopkins  ft  Co.  was  a  cor- 
poration, or  to  claim  that  the  defendants, 
who  were  stockholders  therein,  are  liable  as 
partners. " 

Judgment  was  entered  upon  these  findings 
in  favor  of  defendants.  Plaintiff  brings  the 
case  to  this  court. 

The  defendants  claim  to  be  incorporated 
underact  No.  187  of  the  Public  Acts  of  Mich- 
igan of  1875.  The  title  of  this  act  is  "An 
act  for  tbe  incorporation  of  manufadiuring 
companies."  The  first  section  authorizes  a 
number  of  persons,  nut  less  tlian  three,  to  as- 
sociate, according  to  tbe  provisions  of  tbe 
act,  "for  the  purpose  of  engaging  In  and  car- 
rying on  any  kind  of  manufocturing  busi- 
ness, and  who  shall  comply  with  all  the  pro- 
visions of  this  act,  shall,  with  their  succes- 
sors and  assigns,  constitute  a  body  politic  and 
corporate  under  the  name  assumed  by  them 
in  their  articles  of  association."  Act  No. 
187,  Pub.  Acts  1875.  This  section  was 
amended  by  act  No.  274,  Pub.  A.ct8  1881,  so 
as  to  read,  "tot  the  purpose  at  engaging  In 
and  carrying  on  any  kind  of  manufacturing 
or  meroanti^  business,  or  any  union  of  the 
two;"  the  act  in  other  respects  being  un- 
changed. The  title  of  tbe  amending  act  is 
"An  act  to  amend  section  one  of  an  act  en- 
titled *  An  act  for  the  Incorporation  of  man- 
ufacturing companies,  *  approved  May  1, 1875, 
being  act  No.  mie  hundred  and  eighty-seven 
of  the  Laws  of  Eighteen  Hundred  and  Sev- 
enty-Five, so  as  to  Include  mercantile  busi- 
ness." Tbe  title  of  the  act  of  1875  remains 
unchanged,  and  only  provides  for  the  incor- 
poration of  manufacturing  companies.  The 
act  of  1881  provides  for  the  incorporation  of 
companies  to  carry  on  a  mercantile  business, 
— a  business  entirely  foreign  to  the  act  of 
1875,  which  it  purports  to  amend, — and 
therefore  introducing  matters  not  embraced 
in  the  purposes  indicated  iu  the  title  to  the 
act  amended.  Secti<m  20,  art.  4,  of  the  con- 
stitution provides  that  "no  law  shall  em- 
brace more  than  one  object,  which  shall  be 
embraced  In  its  title."  This  attempt  to  in- 
corporate a  new  business  Into  the  act  of  1875 
by  the  amendmentof  1881  falls  plainly  with- 
in the  prohibition  of  this  section  of  article  4 
of  the  constitution.  Tbe  amendment  is.  In 
effect,  an  independent  statute,  and  provides 
for  the  incorporation  of  companies  that  are 
not  mentioned  or  provided  for  by  the  act  of 
1875.  As  was  said  by  this  court  in  Stewart 
V.  Society,  41  Mich.  67,  1  N.  W.  Bep.  931, 
"no  one  can  hesitate  to  see  that  the  purpose 
of  the  statute  of  1867  was  to  introduce  an 
entirely  new  object  of  legislation,  foreign  to 
the  existing  statute,  and  Incapable  by  the 
most  liberal  construction  of  falling  within 
its  terms.   The  constitutional  provision  that 
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*  no  law  ■hall  embrace  more  than  one  object, 
which  Bhall  be  expressed  in  Its  title,'  is  vto- 
lated  if  aa  act  is  amended  so  as  to  embrace  a 
purpose  outside  of  its  title,  and  inconsistent 
witb  provislona  remainiog  unrepealed.  As 
amended,  this  statute  plainly  covera  objects 
having  no  necesasry  connection,  and  there- 
fore void."  Thererore  there  was  no  statute 
under  which  defendants  could  lawfully  in- 
corporate  as  a  mercantile  company,  and  their 
acts  aa  such  are  wholly  void. 

Defendants^  counsel,  bowcTer,  insists  that 
Wnlker,  Hopkins  &  Co.  were  a  corporation 
de  facto,  if  not  dejure.  But  there  being  no 
Taltd  law  of  this  state  under  which  Uie  de- 
fendants ooald  legally  be  incorporated,  could 
they,  even  colorably.  become  a  corporation, 
or  have  any  existence  as  a  corjionition  de 
faePu  or  would  the  plaintiff  be  estopped  from 
Inquiry  Into  tlieir  corporate  existence  under 
such  circurastHnces?  Two  things  are  neces- 
sary to  be  shown  in  order  to  establish  a  cor- 
poration de  facto,  viz.:  (1)  The  existence 
of  a  charter  or  some  law  under  which  a  cor- 
poration, with  the  powers  assumed,  might 
lawfully  be  created;  and  (2)  a  user  by  the 
party  to  the  suit  of  the  rights  claimed  to  be 
conferred  by  such  charter  or  law.  Bank  v. 
Btearns.  15  Wend.  814.  If  the  law  exists,  and 
tbe_  record  exhibits  a  bona  fide  attempt  to 
offfanize  under  it.  very  slight  evidence  of 
user  beyond  this  Is  all  that  can  be  required. 
Gliuruh  V.  Pickett,  19  N.  Y.  487.  In  Ueas- 
ton  T.  lUilruad  Co.,  16  Ind.  275,  the  court 
says:  "The  estoppel  goes  to  the  mere  de 
facLo  organization;  not  to  the  question  of 
legal  authority  to  make  an  organization.  A 
de  faeto  corporation,  that  by  regularity  of 
organization  uiiglit  be  one  de  Jure,  can  sue 
and  be  sued.  And  a  person  who  contracts 
with  such  corporation  while  it  is  acting  un- 
der its  de  facto  organization  —who  contracts 
with  it  as  an  organized  corporation— la  es- 
topi>ed,  in  a  suit  on  such  contract,  to  deny 
its  de  facto  organization  at  the  date  of  the 
contract;  but  this  does  not  extend  to  the 
question  of  legal  power  to  organize.  Hence. 
If  an  organization  Is  completed  where  tliere 
Is  no  law.  or  an  unconstitutional  law,  author- 
izing an  organization  aa  a  corporation,  the 
doctrine  of  estoppel  does  not  apply."  Ttie 
same  rule  was  laid  down  by  implication  by 
this  court  tn  Swartwout  t.  Bailroad  Co..  24 
Mich.  893,  as  follows:  "  Where  there  is  thus 
a  corpuratiott  dt  facto,  with  no  want  of  leg- 
Islative  power  to  its  due  and  legal  existence; 
where  it  is  proceeding  in  the  perfurmance  of 
corporate  functions,  and  the  public  are  deal- 
ing with  it  on  the  supposition  that  it  is  what 
it  professes  Co  be;  and  the  questions  sug- 
gested are  only  whether  there  has  been  exact 
regularity  and  strict  compliance  wlthtlie  pro- 
visions of  the  law  relating  to  incorporation, 
— it  is  plainly  a  dictate,  alike  of  justice  and 
of  public  policy,  that  in  controversies  be- 
tween the  de/octo  corporation  and  tho^e  who 
have  entered  into  contract  relations  with  it, 
as  corporators  or  otherwise,  that  such  ques- 
tions should  not  be  suffered  to  be  raised." 


And  again  it  was  said:  "But  both  In  reason 
and  on  authority  the  ruling  should  be  the 
same  where  an  attempt  has  been  made  to  or- 
ganize a  corporation  under  a  general  law  per- 
mitting it.  If  due  authority  existed  for  the 
oi^anizatlon.  and  the.question  ia  one  of  r^ 
ularlty  merely,  ■  the  rule  established  by  law, 
as  well  as  reason.  Is  that  parties,  recc^nizing 
the  existence  of  corporations  by  dealing  with 
tltem,  have  no  right  to  object  to  any  irregu- 
larity in  their  organization.*"  In  the  pres- 
ent case,  however,  there  waa  no  law  authoi^ 
izing  the  parties  to  file  their  articles  of  asso- 
claiion,  or  to  become  Incorporated;  and  there 
could,  under  such  circumstances,  be  no  cor- 
poration de  faato.  It  cannot,  therefore,  in 
any  proper  legal  sena^  be  said  that  the  carry- 
ing on  of  the  business  in  the  corporate  name 
is  evidence  of  user  which  can  be  considered 
In  aid  of  Ihelr  legal  corporate  existence. 

Counsel  for  the  defendants  contends  that 
the  case  of  Bank  v.  Stone.  88  Mich.  779.  is 
decisive  of  this  case.  In  that  case  the  de- 
fendants claimed  to  be  incorporated  as  the 
Charles  Stone  Timber  Company.  It  appeared 
that  the  plaintiff  transacted  a  large  amount 
of  business  with  tlie  defendants,  upon  the 
speciUc  understanding  that  the  ooncern  was 
ountracting  as  a  corporation,  and  not  other- 
wise; and  this  court  said:  "Now.  tlie  proof 
that,  as  matter  of  fact,  the  company  carried 
on  business  aa  a  corporation  in  the  name  of 
the  Cbarl»  Stone  Timber  Company  when  the 
bank  dealt  with  It,  established,  prima  facie, 
that  it  was  a  corporation  purauant  to  law; 
and  certainly  the  evidence  the  bank  adduced 
in  XKgaxd  to  the  operations  of  the  company, 
the  attitude  it  maintained,  and  the  character 
in  which  the  two  concerns  dealt  together, 
showed  that  the  company  was  a  corporation 
de  facto,  and  so  acknowledged  by  the  bank." 
In  the  present  case  tlie  plaintiff  offered  evi- 
dence to  show  that  he  never  knew,  or  had 
any  information,  that  the  defendants  claimed 
that  Walker,  Hopkins  A  Co.  was  a  corpora- 
tion, but,  on  the  contrary,  that  Mr.  WiUker, 
of  that  ftrm*  asked  him  to  continue  his  busi- 
ness with  the  Arm  as  he  bad  carried  it  on 
formerly  with  Walker.  Bummer  A  Co.,  and 
that  the  firm  was  composed  of  himself,  Will- 
iam Livingston,  Jr..  and  Mark  Hopkins,  Jr., 
and  that  lie  always  believed  and  understood 
tliat  Walker,  Hopkins  A  Co.  was  a  firm. 
This  testlmonytbecourtbelow excluded.  In 
addition  to  this,  and  upon  this  point,  this  case 
differs  radically  from  the  case  of  Bank  v. 
Stone.  The  whole  facts  show  that  the  firm 
never  had  any  corporate  existence,  and  never 
was  a  corporation,  even  de  faeto.  It  is  very 
evident  to  us  that  the  facts  here  presented  do 
not  bring  this  case  within  the  ruling  of  the 
former  case.  In  the  present  case,  as  ia  that, 
the  name  would  not  indit-ate  that  the  tirm 
was  a  corporation.  It  gave  no  clue  to  the 
nature  of  the  company  as  being  corpora  ted 
or  incorporated,  and  there  Is  no  pretense  of 
proof  tliai  the  phdntiff  dealt  with  it  as  a  cor- 
poration, except  the  fact  that  defendants 
we.e  doing  business  as  a  corpomtiooi  and  had 
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puUUBbed  such  fact  In  two  of  the  Detroit 
pa^gen,  and  mailed  circulars  to  its  customers 
annonnoing  that  they  had  organized  as  a  cor- 
poration under  tbe  laws  uf  the  state  of  Mich- 
Igaoit  and  that  also  their  letter  heads  showed 
1^  fact;  some  of  the  circulars  beln^  mailed 
to  plaintiff,  and  tbe  corporation  having  also 
Bent  by  mall  statements  of  its  accounts  to 
pluintifit  written  upon  such  letter  heads.  The 
plaintiff  testified  that  he  Imd  no  recollection 
of  receiving  such  circulars,  or  of  ever  having 
seen  soch  announcements  in  the  public  press. 
Plaintiff  also  testified  that  he  bad  no  recol- 
lection of  ever  having  received  any  letter 
beads  containing  the  information  that  defend- 
ants were  a  corporation;  and  it  appears  that 
when  tlie  account  was  made  up  by  defend- 
ants showing  their  Indebtedness  to  plaintiff, 
and  transmitted  to  him.  it  wns  upon  the  let- 
ter head  of  'Walker,  Summer  &  Co.,  which 
did  not  contain  any  showing  that  Walker, 
Hoplcins  &  Co.  was  a  corporation.  Plain- 
tiffs' counsel  also  offered  to  show  by  tlie  tes- 
timony of  the  plaintiff  that  Mr.  Walker  solic- 
ited the  plaintiff  to  do  business  witli  Walker, 
Hopkins  &  Co.,  stating  to  him  that  it  was  a 
partnership  composed  of  Walker,  Livingston, 
and  Mark  Hopkins,  Jr.,  and  that  In  tbe  faith 
of  that  statement  the  plaintiff  commenced 
business  with  itbem.  This  testimony  tbe 
court  excluded.  Defendants*  counsel,  how- 
ever, contend  that  inasmuch  as  the  trial  court 
found  as  a  fact  that  Walker,  Hopkins  &  Co. 
was  a  corpomtion.  and  that  during  the  time 
it  continued  to  do  business  plaintiff  had  full 
knowledge  that  they  were  a  corporation,  and 
not  a  copartnership,  and  continued  to  do  busi- 
ness with  them  as  a  corporation,  such  find- 
ing is  conclusive,  and  will  not  be  dis- 
turbed by  this  court.  It  would  be  true  that, 
if  there  was  any  proof  to  support  tbe  finding, 
this  court  would  be  bound  by  it,  tliougb,  up- 
on tbe  facts,  it  might  not  be  able  to  agree 
with  the  circuit  court  in  its  conclusions. 
But  the  fact  is  made  to  appear,  by  the  evi- 
dence returned,  that  the  court  excluded  the 
evidence  of  the  plaintiff  that  he  did  not  know 
they  were  a  corporation,  and  did  not  deal 
with  them  as  sucli.  but  was  informed  by 
Walker  that  they  were  a  partnership,  and 
dealt  with  them  In  the  belief  that  they  were 
a  partnership;  and  yet  the  court  below  finds, 
under  tbe  evidence  which  defendants  were 
permitted  to  offer,  that  idaintifC  did  deal  with 
them  as  a  corporation,  and  had  fuU  knowl- 
edge that  they  were  such,  and  bases  such 
finding  and  conclusion  upon  the  fact  that  de- 
fendants published  the  fltatements  in  tbe 
public  press,  and  mailed  drculara  and  letter 
heads  to  plaintiff  which  it  is  not  alwwn  be 
ever  received.  Under  such  drcumstances, 
the  court  was  in  error  in  excluding  tbe  testi- 
mony, and  we  think  there  is  no  proof  to  soa- 
tain  the  finding. 

It  is  undoubtedly  well  settled  that  a  person 
who  has  entered  Into  contract  relations  with 
a  de  faoto  oorporatton  cannot,  in  an  action 
tliereon,  d»'ny  its  corporate  character,  or  set 
up  any  infurmality  in  its  organization*  to  dfr 
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feat  the  action.  The  distinction  between 
such  cases  and  tbe  present  one  is  to  my  mind 
clear.  If  there  had  been  any  law  under 
which  defendants  bad  a  right  to  incorporate, 
and  the  offer  had  been  to  show  a  mere  abuse 
or  excess  of  its  corporate  powers,  or  had  It 
appeared  that  it  was  a  de  facto  corporation, 
and  the  question  related  to  the  regularity  of 
its  organization  merely,  there  could  be  no 
doubt  that  the  plaintiff  would  be  estopped 
from  questioning  its  corporate  existence. 
But  the  two  things  necessary  to  show  a  cor- 
poration, even  de  facto,  do  not  exist.  There 
is  no  law  under  which  the  powers  they  as- 
sumed might  lawfully  t}e  created;  and  the 
mere  fact  that  they  assumed  to  act  as  such, 
even  in  the  full  belief  that  they  were  l^ally 
incorpoi-ated,  would  not  constittite  them  a 
corporation  de  facto. 

It  is  submitted  upon  this  record  that  an 
indebtedness  was  due  to  the  plaintiff  in  the 
sum  of  e3,562.68  at  the  date  of  tbe  trial,  July 
19,  1888,  and  plaintiff  seeks  to  hold  defend- 
ants liable  therefor  as  partners,  and  in  this 
contention  we  think  he  is  right.  The  defend- 
ants were  not  a  corporation.  They  had  as- 
sociated together,  each  sharing  the  profits 
and  losses  of  the  business  equally,  according 
to  the  money  each  put  in  as  capital  stock, 
each  holding  and  owning  one-third  part  of 
tlie  shares.  The  fact  that  they  took  counsel 
and  acted  in  good  faith  in  organizing  under 
what  they  were  advised  was  a  valid  law  does 
not  relieve  them  of  their  liability.  It  is  well 
settled  ttiat  obligors  are  bound,  not  by  the 
style  which  they  give  to  themselves,  but  by 
the  consequences  which  they  incur  by  reason 
of  their  acts.  They  have  had  tbe  benefit  of 
the  plaintiff's  means;  they  are  indebted  to 
him,  as  is  conceded;  but  have  sought  to  shift 
individual  liability  toa  corporate  one.  There 
is  no  such  corporation,  and  the  mere  fact 
tliat  defendants  assumed  to  act  as  such  does 
not  relieve  them  from  personal  liability. 
Under  tbe  circumstances  of  this  ease  the  de- 
fendants must  be  held  liable  as  partners. 
The  judgment  of  the  court  below  must  be  set 
aside  and  vacated,  and  Judgment  entered 
here  in  favor  of  plaintiff  for  the  sum  of 
93,562.68,  with  interest  from  July  27.  1888, 
being  the  date  when  the  parties,  claiming  to 
be  a  corporation,  made  an  assignment  for  the 
benefit  of  their  creditors,  together  with  costs 
of  both  this  and  the  eiiouit  coart. 

Shbbwood,  0.  J.,  and  Mobse,  J.,  did  not 
sit.  Oahpbsll  and  Chauplin,  JJ..  oon- 
enrred  with  Long,  J. 


Kennedy  «.  MgLellak  «t  ol. 

(Supreme  Court  of  MicMgan.   Oct  18, 1889.) 

OABKISHUKirr^OINT  IKTBBB3T— PBOGBDtTBa. 

1.  How.  St.  Mloh.  %  8064,  provides  that  written 

fpromlBes  to  pay  money  or  deuver  property  belong> 
Dg  to  tbe  principal  defendant,  wolca  are  in  this 
h&ndi  of  the  gamishee,  shall  m  deliverad  to  a  re- 
ceiver appointed  for  that  purpoee.  Fub.  Acts 
Mloh.  188)s  pp.  249,  MB,  provictos  for  bringing  into 
the  caw  any  person  Shown  by  the  dlsdosores  of 


Digitized  by 


I 


KOBTHWSSTEBN  BEFOBTBB,  Vox,.  48.  (Mich. 


642 

-the  garninhee  to  hare  s  OUlm  to  the  Indebtedneni 
or  property  in  his  handt,  or  s  part  thereof.  Held, 
that  ioRDnuice  policies  m  wluch  defendant  only 
has  a  Joint  Interest,  and  wbichcame  Into  the  hands 
of  the  garnishee  as  the  oollateral  secarltT  of  the 
other  joint  owner,  cannot  be  snbjected  to  tbe  tmj- 
ment  of  a  jnd^ent  a^nst  defendant  wttbout 
makine  such  joint  owner  a  party. 

3.  Nor  does  a  Btlpnlatiou  between  the  parties 
In  interest  to  hold  the  proceeds  of  tbe  polfdes  sub- 
ject to  the  rMUlt  of  this  suit  aflef^t  their  rights,  as 
by  its  terms  It  proridea  that  these  rights  are  to  be 
determlaed  on  tbe  issae  raised  by  the  ditotosDres 
of  the  garnishee. 

Error  to  circuit  court,  Wayne  county. 
Geo.  W.  Radford,  for  appellant.  Parker 
<6  Burton,  for  appeUees. 

Morse.  3.  May  16, 1888,  the  plaintiff  sued 
out  a  writ  of  attachment  against  the  princi- 
pal defendant,  George  Kennedy*  In  the  cir- 
cuit court  for  Wayne  county.  Aa  a  basis 
for  such  writ,  she  made  affidavit  that  he  was 
Indebted  to  her  in  the  sum  of  $2,500,  as  near 
8S  she  could  eetimnte  the  same,  over  and 
above  all  legal  setoffs,  and  that  the  same  was 
due  upon  implied  contract;  and  that  "she 
bad  good  reasons  to  believe  that  the  said 
George  Kennedy  is  not  a  resident  of  the  state 
of  Michigan,  and  has  no^  resided  therein  for 
three  months  immediately  preceding  the  time 
of  making  this  affidavit."  The  writ  was 
made  returnable  on  Saturday,  May  26, 1888, 
at  9  o'clock  A.  M.  On  the  same  day  the  at- 
tachment was  Issued.  May  16, 1888,  she  made 
affidavit  for  writ  of  garnishment,  and  the 
same  was  issned  against  MoLellan  and  An- 
derson, returnable  June  2, 1888.  This  writ 
was  served  personally  May  16, 1888,  and  on 
the  next  day  the  sheriff  returns  that  he  at- 
tached the  following  property  by  virtue  of 
the  writ  of  attachment,  to- wit:  **A11  the 
right,  title,  and  Interest  of  George  Kennedy 
In  and  to  two  certain  life  insurance  policies, 
described  as  follows,  to-wlt:  Policy  number 
157,819,  issued  by  the  Connecticut  Mutual 
Life  Insaranee  Company  upon  the  life  of 
James  H.  Kennedy,  (deceas^,)  and  paid  np, 
for  one  thousand  and  twelve  ($1,012^  dollars; 
and  policy  numbered  6,436,  Issuea  by  the 
Mutual  Life  Insurance  Company  of  New 
York  on  tbe  life  of  James  H.  Kennedy,  (de- 
ceased,) for  thesumof  one  thousand  (81.000) 
dollars,  with  additions  to  the  same  now 
amounting  to  eleven  hundred  and  flfty-elght 
(81|158)  dollars,  which  I  could  not  cause  to  be 
appraised,  the  defendant's  interest  being  an 
unknown  and  Indefinite  quantity."  He  also 
returned,  of  date  May  28.  1888,  that  he  was 
nnable  to  find  the  defendant  George  Kennedy 
within  his  bailiwick.  June  16,  1888,  the 
plaintiff  filed  her  declaration  against  the  de- 
fendant in  the  attachment  suit.  June  18, 
1888.  the  plaintiff  caused  to  be  personally  de- 
livered to  the  defendant  George  Kennedy  true 
copies  of  the  original  affidavit  filed  and  writ 
of  attachment  issued,  and  the  original  affida- 
vits filed  and  writs  of  garnishment  issued, 
upon  which  copies  of  said  writs  of  garnish- 
ment true  copies  of  the  return  of  service  were 
Indorsed;  and  also  caused  to  be  personally 
served  upon  him  a  notice  to  appear  and  de< 


fend  said  suit  within  SO  days  after  the  serv- 
ice of  said  notice,  ot  his  default  would  be  en- 
tered in  the  same.  July  23, 1888,  the  default 
of  said  defendant  was  entered,  which  was 
made  absolute  on  the  28th  day  of  July,  same 
year.  August  1,  1888,  judgment  on  said  de- 
fault In  theattaohment  suit  was  rendered  be- 
fore Judge  Brbtoort  In  favor  of  the  plain- 
tiff, against  said  defendant  George  Kennedy, 
in  the  sum  of  $3,287.50  and  costs  of  suit. 
August  4,  1888,  Charles  H.  Fisk,  as  attor- 
ney for  said  defendant  Kennedy,  entered  a 
motion  to  set  aside  said  defaoltand  judgment 
for  the  following  reasons:  Fir»t,  tbe  court 
had  no  jarlsdictlon  over  the  defendant;  «ee- 
ond,  no  declaration  was  filed  before  default, 
or  at  any  time;  fA/ni.  the  time  within  which, 
by  the  rules  of  the  coart,  the  defendant  might 
appear,  had  not  expired  when  said  default 
was  taken.  This  motion  was  heard  on  affi* 
davits,  and  the  Alea  and  records  of  the  court 
In  the  case,  and  denied,  with  costs,  August 
28.  1888.  In  the  mean  lime,  and  on  the  9tfa 
day  of  June,  1888,  McLellan  and  Anderatm 
filed  their  dtscloeure  to  the  writ  of  garnish- 
ment, denying  that  they  were  owing  any- 
thing to  George  Kennedy,  and  averring  that 
they  had  no  money,  property,  goods,  chattels, 
credits,  or  effects  in  their  hands,  or  within 
their  custody  or  control,  belonging  to  him. 
They  further  disclosed  "  that,  some  time  in 
April  of  1887,  one  Henry  Kennedy,  whom 
these  deponents  hare  been  Informed  la  a 
brother  of  said  George  Kennedy,  came  to  de- 
ponent, having  In  his  possession  two  policies 
of  life  insurance, — one  issued  by  the  Connect- 
icut Mutual  Life  Insurance  Company  as  a 
paid-up  policy,  or  one  upon  which  no  further 
premiums  will  become  doe,  and  agreeing  to 
pay  the  sum  of  ten  hundred  and  twelve  dol- 
lars ($1,012.00)  upon  the  death  of  James  H. 
Kennedy;  the  other  one  issued  by  the  Uul^ 
ual  Life  Insurance  Company  of  New  Tork, 
In  and  by  which  that  company  agreed  to  pay 
the  sum  of  one  thousand  dollars  ($1,000.00) 
upon  the  death  said  Jamefl  H.  Kennedy, 
the  said  last-mentioned  policy  h  wing  become, 
by  its  terms,  self-susttdnlng,  or  one  in  which 
no  further  premiums  would  1m  called  for. 
And  the  said  Henry  Kennedy  assigned  to  de- 
ponents whatever  interest  he  had,  or  might 
thi>reafter  have,  and  all  sums  of  money  that 
he  expected  to  get  by  reason  of  the  said  two 
policies  of  insurance,  of  which  he  and  his 
brother,  George  Kennedy,  were  the  Joint  ben- 
eficiaries." And  that  they  hare  been  in- 
formed that  the  assured,  Jaraes  H.  Kennedy, 
died  May  11, 1888.  And  that  they  were  no- 
tified, after  the  service  upon  them  of  the  writ 
of  garnishment,  that  George  Kennedy  bad 
assigned  his  interest  in  said  policies  of  in- 
surance. This  assignment,  however,  turns 
out  to  hare  been  made  subsequently  to  the 
service  of  the  writ  of  garnishment  upon  them. 
An  issue  was  framed  on  this  disclosure,  and 
a  trial  had  in  November,  1888.  before  Judge 
HosHER  of  the  Wayne  circuit  court.  Verdict 
and  judgment  for  the  defendants  was  direct- 
ed; the  oircuit  judge  boldlogtbat the  policies 
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of  insurance  were  not  sasceptlble  of  being 
reached  in  this  way.  He  also  held  the  judg- 
ment tn  the  attachment  suit  invalid.  That, 
Then  the  writ  was  returned  unserved,  it  be- 
came the  duty  of  the  plaintiff,  and  it  was  ee- 
sential,  to  issue  an  aliaa  writ,  in  order  to 
keep  the  garnishment  suit  alive,  and  "that 
there  was  such  an  hiatus  after  the  return  of 
the  Writ  of  attachment,  and  tSe  return  of  the 
writ  in  garnishment,  that  all  the  proceedings 
went  down."  The  plalatiff  brings  error. 

To  sustain  this  judgment,  the  counsel  for 
the  defendants  assert — First,  that  there  was 
no  jurisdiction  over  the  principal  defendant, 
and  consequently  no  valid  judgment  ever  ren- 
dered; and,  secondly,  the  policies  in  defend- 
ants* hands  were  not  proper  subjects  of  gar- 
nishment. TTnder  the  second  contention, 
the  point  is  made  that  these  policies  were 
payable  jointly  to  Henry  T.  Kennedy  and 
George  Kennedy.  The  proofs  disclose  that 
the  policies  were  payable,  at  the  death  of 
James  H.  Kennedy,  one  to  "George  and  Hen- 
ry T.  Kennedy,  sons  of  Hannsi  M.  Kennedy, 
deceased  wife  of  said  insured,  or  their  legal 
representatives,**  90  days  after  due  notice  to 
the  company  of  auch  death;  and  the  other 
was  issued  in  favor  of  Hanna  M.  Kennedy, 
and  payable  to  hershould  she  be  Uvingat  the 
time  of  said  James  H.  Kennedy's  death,  and 
otherwise  to  her  children.  The  children 
were  not  named  in  the  policy.  These  policies 
were  in  the  hands  of  the  garnishee  defend- 
ants, not  by  any  act  of  the  defendant  George 
Kennedy,  with  whom  they  had  no  dealings 
or  relations  whatever,  but  by  the  act  of  Hen- 
ry T.  Kennedy,  who  had  an  interest  with 
George  in  them,  and  who  bad  assigned  his 
Interest  in  them  to  the  garnishee  defendants, 
and  placed  them  In  their  possession,  as  col- 
lateral security  for  the  payment  of  a  loan 
which  he  had  made  of  the  said  defendants. 
If  these  insurance  policies  can  be  reached  at 
all  by  garnishment,  the  proceedings  to  recover 
and  transfer  to  the  plaintiff  the  interest  of 
the  principal  defendant,  George  Kennedy, 
therein,  must  be  taken  under  section  8064 
of  Howell's  Statutes,  which  provides:  "Sec. 
8064.  If,  upon  the  disclosure  of  the  trial  of 
the  statutory  Issue  hereinafter  provided  for. 
it  shall  appear  that  tlie  garnishee  bad  in  his 
possession  at  the  time  of  the  service  of  the 
process  upon  him,  or  thereafter,  any  prom- 
issory note,  bill  of  exchange,  order,  receipt, 
bond,  or  other  written  promise  for  the  pay- 
ment of  money,  or  the  delivery  of  property 
belonging  to  the  principal  defendant,  the  gar- 
nishee shall  deliver  the  same  to  the  commis- 
sioner, or  other  person  appointed  by  the 
judge  or  commissioner  as  a  receiver,  if  by 
bim  or  the  courts  so  ordered;  and  it  shall  be 
bis  duty,  under  the  direction  of  the  court,  to 
collect  and  apply  the  proceeds  upon  any  exe- 
cution in  favor  of  the  plaintiff,  and  against 
the  garnishee,  and  to  pay  him  the  surplus,  if 
any."  Xo provision  is  made  by  this  statute 
to  reach  a  promissory  note,  or  other  promise 
for  the  payment  of  money,  which  belongs 
jointly  to  the  defendant  and  a  third  person. 


It  was  held  in  Markham  v.  Gehan,  42  Mich. 
74,  3  K.  TV.  Hep.  262,  that  the  process  of  gai^ 
nishment  would  not  reach  a  demand  due  in 
part  only  to  the  principal  defendant.  Under 
this  holding,  it  is  doubtful  if  the  insurance 
companies  issuing  the  policies  could  have 
been  garnished  by  the  plaintiff,  us  the  debt 
owing  by  them  upon  these  policies  was  due. 
not  to  George  Kennedy  alone,  but  to  George 
and  Henry  T.  jointly.  If  it  be  said  that 
plainly,  under  the  terms  of  these  policies, 
one-half  of  the  sum  due  upon  them  was  pay- 
able to  George  Kennedy,  and  there  could  be 
no  difficulty  in  determining  and  separating 
out  the  amount  to  be  reached  as  belonging  to 
him,  still  another  difficulty  arises  in  the  case. 
It  is  clear  that  Henry  T.  Kennedy  had  as 
much  right  to  the  possession  of  these  policies 
as  George.  They  were  in  his  possession,  and 
presumedly  rightfully  so,  at  the  time  of  his 
assignment  of  his  right,  title,  and  interest 
in  them  to  the  garnishee  defendants  to  secure 
the  loan  made  by  them  to  him.  The  record 
shows  that  the  payment  of  the  loan  would 
not  exhaust  his  interest  in  them.  He  was 
therefore,  at  the  time  of  the  trial,  a  party  in- 
terested In  the  disposition  of  these  securities, 
and  had  a  right  to  be  beard  in  reference  ther^ 
to.  What  the  plaintiff  asked,  and  alt  he  could 
ask  under  the  statute,  in  the  court  below, 
was  that  a  commissioner  be  appointed,  and  an 
order  made,  under  the  provisions  of  section 
8064,  above  referred  to.  Could  the  court, 
under  the  circumstances,  make  such  an  or- 
der without  notice  to  Henry  T.  Kennedy,  and 
take  these  policies  out  of  his  hands,  or  the 
hands  of  his  depositaries,  without  his  being 
heard,  or  being  given  a  ohance  to  be  heard, 
in  the  premises?  We  think  not.  It  was 
aaiil  in  Lyon  v.  Ballentlne,  63  Mich.  97-106, 
29  K.  W.  Rep.  837.  that  the  proceedings  in 
garnishment  must  be  "governed  by  equitable 
principles;  and  It  never  can  be  done  in  this 
proceeding,  or  any  other,  until  all  persons, 
whether  natural  or  artificial,  who  have  sub- 
stantial interests  in  the  property,  have  l>een 
in  some  manner  properly  brought  before  the 
court."  Provision  was  made  in  the  Public 
Acts  of  1885  for  bringing  into  the  case  any 
person  shown,  by  the  disclosure  of  the  gar- 
nishee, to  have  a  claim  to  the  indebtedness 
or  property  in  his  hands,  or  a  part  thereof. 
Pub.  Acta  1885.  pp.  242.  243.  But  In  the 
present  case  no  steps  were  taken  to  notify 
Henry  T.  Kennedy  of  the  pendency  of  the 
proceedings,  or  to  make  him  a  party  thereto, 
under  this  statute. 

It  is  contended  that  a  stipulation  signed  by 
the  parties  in  this  cause,  and  also  by  Charles 
H.  Flak,  as  assignee  of  George  Kennedy,  and 
by  George  C.  Meatherbee,  guardian  of  Lida 
M.  Kennedy,  who  Is  now  the  owner  of  Henry 
T.  Kennedy's  Interest  In  these  policies,  flied 
May  6,  1889,  obviates  the  difficulty,  as  it  Is 
provided  In  such  stipulation  that  the  gar- 
nishee defendants  may  collect  themoney  upon 
the  policies,  and  pay  one-half  of  the  same  to 
the  said  guardian  of  Lida  M.  Kennedy,  and 
the  balance,  being  the  interest  of  George 
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Kennedy,  mi^  be  held  by  them  to  awiUt  and 
abidf  the  issue  of  tlils  snit,  **«id  that  their 
liatiUity  iherefor  in  this  suit  shall  be  the  same 
as  thPir  llnbility  for  the  policies  themselTes.** 
But  the  case  here  must  stand  as  it  was  at  the 
time  of  tlie  trial  in  the  court  below;  and  it  is 
evident,  from  the  last  clause  in  said  stipula- 
tion above  quoted,  tliat  the  parties  so  under- 
stood and  intended  the  effect  of  the  stipula- 
tion wiien  It  was  entered  Into.  It  has  been 
hettl  80  many  times  in  this  state  that  gar- 
nishee proceedings  must  follow  the  statutes 
strictly,  and  cannot  be  extended  berand  the 
plnin  letter  of  them*  that  it  is  unnecessary  to 
cite  the  numerous  decisions  so  holding. 

We  are  not  inclined  to  go  any  further  into 
the  case  to  discuss  the  validity  of  the  Judg- 
ment Hgainst  the  principal  defendant.  It  is 
clear  that  the  policies  of  Insurance  could  not 
be  taken  away  from  the  garnishee  defeod- 
ants,  the  deposltariee  of  Henry  T.  Kennedy, 
and  put  in  the  hands  of  a  commissioner  for 
collection,  without  his  consent,  or  his  being 
made  a  party  to  the  proceedings,  as  contem- 
plated by  the  statute  of  1H85.  This  is  so,  for 
the  simple  reason  thiit  the  statute  nowhere 
authorizes  it  to  be  done.  The  statute  quoted 
in  full  in  this  opinion  (How.  St  g  8064)  only 
gives  this  power  In  case  the  note,  bill  of  ex- 
change, receipt,  bond,  or  other  written  prom- 
ise for  the  payment  of  money  belongs  to  the 
principal  defendant.  It  does  not  reach  a  case 
where  such  instruments  belong  to  the  prin- 
cipal defendant  and  another  jointly,  unless  it 
may  do  so  wJien  supplemented  by  the  proceed- 
ing's prescribed  In  the  Public  Acts  of  1885. 
Nothing  was  done  in  this  case  under  the  law 
of  1885. 

It  is  suggested  that  It  did  not  appear  until 
Uie  trial  that  the  assignment  from  Henry.  T. 
Kennedy  was  as  a  security,  and  not  absolute; 
that  Kennedy's  interest  was  thus  disclosed 
for  the  first  time;  that  then,  on  the  trial, 
when  such  fact  was  ascertained,  the  plaintiff 
would  have  been  entitled  to  an  order  to  bring 
said  Kennedy  into  court,  under  tliis  statute 
of  1885:  and  that.  If  it  be  found  that  the 
judgment  against  the  principal  defendant  is 
a  valid  one.  the  judgment  of  the  court  below 
in  this,  the  garnishee,  case  should  not  be  af- 
firmed, but  reversed,  In  order  that  the  plain- 
tift  may  bring  the  said  Henry  T.  in,  and  pro- 
ceed under  the  law  of  1885.  This  we  cannot 
do.  The  attorney  for  plaintiff  saw  fit  to  sub- 
mit ills  case  In  the  court  below  without  tak- 
ing, ur  attempting  to  take,  advantage  of  this 
statute.  The  judgment  as  rendered  in  the 
circuit  was  right  as  the  case  stood,  and  all  we 
can  do  is  to  affirm  it.  It  wilf  be  so  aiflrmed, 
with  costs.   The  other  justices  concurred. 


MooEK  e.  Oapewkll  Hobsb-Xail  Co. 
{Supreme  Court  of  Michigan.  Oct  18, 1889.) 
AsauKPStT— Statutb  of  FRxaDS— Etidbbtob. 
In  aaeumpaU  for  Bervloes  rendered  under  a 
contract  to  pay  therefor  a  certain  amount,  evi- 
dence of  the  contract  as  alleged  is  admissible  to 
•bow  the  value  of  the  services,  though  the  oontract 
Is  within  the  statute  of  frauds,  aad  void. 


Error  to  drcult  court.  Wayne  county; 
HosHSE.  Judge. 

D.  F.  tHiddmif  for  appellant.  Oonley, 
1fa§fburtf  A  Lueking,  for  appellee. 

Shebwoob,  0.  J.  This  suit  is  aasumpnit 
to  recover  for  labor  and  services^  the  plain- 
tiff rendered  for  the  defendant,  and,  as  the 
plaintlfF  claims,  under  a  oontract  be  made 
with  the  defendant  for  one  year  on  or  about 
the  15th  day  of  March.  1887.  Uie  year  to 
commence  the  ^h  day  of  that  month,  and 
plaintiff  was  to  have  C75  per  month  or  more, 
in  the  discretion  of  defradant's  agent,  and 
plaintiff  claimed  that  be  was  discharged  by 
defendant  on  the  7th  day  of  Novem^  fol- 
lowing. Plaintiff  fnrther  claimed  that  there 
was  a  balance  due  him  of  $182.64  at  that 
time.  It  was  the  contention  of  defendant's 
counsel  that  the  agent,  a  Mr.  BulUStWho  was 
manager  of  defendant  corporation,  employed 
him,  and  that  by  the  agreement  he  was  to 
serve  the  defendant  at  $60  per  month  for 
such  length  of  time  only  as  Mr.  BuUis  might 
desire  to  retain  him,  and  that  plaintiff  was 
discharged  on  the  7th  day  of  October,  1887, 
instead  of  November,  as  claimed  by  plaintiff. 
This  suit  was  commenced  and  trial  had  In 
justice's  court,  where  the  plaintiff  recovered. 
On  appeal,  it  was  tried  In  the  Wayne  circuit, 
before  JudgeHosHsB.  by  jury,  and  theplaln- 
tiff  again  prevailed.  The  defendant  asks  for 
a  review  on  error  to  this  court. 

Two  errors  are  assigned  upon  the  rulings 
of  the  judge  in  taking  the  testimony,  and 
three  refer  to  the  charge  of  the  court.  The 
first  exception  relates  to  the  proof  offered  to 
show  the  contract  as  claimed  by  theplaintiff, 
and  to  the  refusal  of  the  court  to  strike  it  out 
on  defendant's  motion.  The  ground  of  the 
motion  was  that  the  contract  was  void  by  the 
statute  of  frauds.  Certainly,  there  could  be 
no  objection  to  making  the  proof  for  thepni^ 
pose  of  showing  the  value  of  the  plaintifTs 
services  as  agreed  upon  between  the  parties, 
and  the  ruling  was  correct.  The  second  ex- 
ception Is  to  the  ruling  of  thecourtadmitting 
the  testimouy  offered  by  plaintiff  for  the  pur- 
pose of  proving  the  value  of  the  plaintiff's 
services  actually  rendered  while  In  the  em- 
ployment of  the  defendant  as  a  salesman  un- 
der the  quantum  meruit.  We  think  the 
plaintiff  was  entitled  to  make  this  proof,  if 
he  was  entitled  to  make  any  to  support  his 
claim,  and  he  was  entitled  to  offer  all  the  dif- 
ferent kinds  of  testimony  competent  for  that 
purpose.  We  have  looked  into  the  charge, 
and  find  no  fault  with  it.  The  exceptions 
taken  to  It  by  the  learned  counsel  for  defend- 
ant are  without  merit.  No  error  appearing 
in  the  record  presented,  the  judgment  must 
be  aflBrmed.  The  other  justtces  ooncartsd. 


Dewet  o.  Pabeb,  Datxs  ft  Co. 
(Atprmie  Oawrt  txf  MidMgan.  Oot  18, 18S8.) 
NaaLioBHoa  or  Mastkr— FBLLOw-SBftVAHTS. 
Where  an  experienced  carpenter  Is  Injured 
1^  ths  breaking  (A  a  loaflold  jdaiut,  on  which  hs  is 
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working,  and  in  an  action  for  damages  It  appears 
that  the  plank  was  put  in  place  \yj  a  fellow-work- 
man, or  liy  direction  of  a  mere  foreman  of  the  mas- 
ter without  discrBdonai7  power,  It  1*  not  atror  to 
direct  a  rardiot  for  the  muter. 

Error  to  circuit  court,  "Wayne  coanty. 
Washington  I.  Robinson,  for  appellant. 
Russel  A  Campbell,  for  appellee. 

Champlim,  J.  Alexander  Dewey  was  a 
Carpenter,  and  was  in  the  employment  of  the 
defendant  corporation,  which  was  eng^;ed  in 
a  business  that  in  one  of  its  departments  re- 
quired the  services  of  carpenters,  and  from 
three  to  six  were  kept  in  employment  ail  the 
time.  One  Wetzel  waa  supenntendent  of  de- 
fendant corporation,  and  one  William  Lodge 
was  the  foreman  over  the  carpenter  depart- 
ment. If  a  carpenter  was  needed.  Lodge  r^ 
ported  to  Wetzel,  and  he  would  authorize 
Lodge  to  employ  him.  Lodge  had  authority 
to  dischai^e  carpenters  in  his  discretion. 
When  carpenter  work  was  to  be  done  in  hts 
department.  Lodge  would  report  to  Wetzel 
what  he  regarded  as  needful,  and  Wetzel 
would  give  orders  with  reference  thereto. 
All  of  the  departments  were  under  the  con- 
trol of  WetzeL  The  orders  from  Wetzel  to 
the  foreman.  Lodge,  to  perform  work  were 
issued  by  Wetzel  in  writing,  and  the  fore- 
miin's  duty  was  confined  to  carrying  out 
AVetzel's  instrucUons.  In  February,  1888, 
some  alterations  were  being  made  in  the  busl- 
jiesa  offices  of  defendants  in  the  second  story 
of  a  block  owned  or  used  by  them,  which  in- 
volved the  removal  of  some  partitions  from 
one  portion  of  the  rooms  to  another.  The 
rooms  were  from  twelve  to  fourteen  feet  in 
height,  and,  to  enable  the  carpentera  em- 
ployed to  do  tlie  work,  a  scaffold  was  neces- 
sary. Theforeman,  I^ge,took  two  oi'dinary 
bri<:k-layer's  horses,  which  were  about  five 
feet  in  height,  and,  to  make  them  still  higher, 
securely  fastened  a  plank  lengthwise  upon 
each  of  them,  about  one  foot  in  width,  for 
the  purpose  of  supporting  the  plank  to  be 
laid  across  them.  There  were  plenty  of  two- 
inch  plank  lying  upon  the  tloor  in  the  room. 
After  preparing  these  supports,  Lodge  di- 
rected the  carpenters  present,  among  whom 
WHS  Dewey,  to  use  at  least  two  planks  for  the 

{)Iatforra  for  them  to  work  upon,  and  then 
eft  the  room  to  attend  to  his  other  duties. 
Tlie  platform  was  used  iu  taking  downa  par- 
tition In  the  forenoon,  and  three  men  worked 
npon  it  at  a  time.  In  the  afternoon  it  had 
been  moved  to  where  a  partition  was  to  be 
placed;  but  at  this  time  it  had  but  one  plank, 
about  twelve  feet  long,  supported  by  these 
horses,  which  stood  about  six  feet  apart. 
Who  removed  the  horses,  and  placed  this 
single  plank  upon  tbem,  does  not  appear. 
Dewey  was  doing  work  upon  this  partition 
which  required  that  he  should  stand  upon  the 
platform.  He  called  to  another  carpenter  to 
assist  him.  They  t>oth  stood  upon  this  single 
plank,  less  than  two  inches  in  thickness  and 
one  foot  wide,  when  the  plank  broke,  and 
they  fell  to  the  floor.  Dewey's  knee  was 
hadly  injured.   He  was  taken  to  his  borne, 


and  within  two  weeks  died,  aa  is  alleged* 
from  the  effects  of  Ua  injury.  Dewey  had 
worked  at  his  trade  tar  many  years,  and  was 
an  experienced  carpenter,  as  were  also  his 
co-employes.  The  defendants  introduced  no 
testimony,  and  requested  the  court  to  direct 
a  venlict  for  defendant  on  the  ground  that 
no  negligence  on  the  part  otthe  defendiint 
had  been  proven,  and  that,  if  I^odge  was 
guilty  at  all  of  negligence  in  the  construction 
of  the  platform,  it  was  the  negligence  oC  a 
fellow-servant  of  the  deceased.  The  court 
complied  with  the  request.  We  are  all  agreed 
that  the  plaintiff  failed  to  make  out  a  case  of 
negligence  against  defendant.  Hoar  t.  Mer- 
ritt,  62  Mich.  390,  29  K.  W.  Bep.  16.  The 
judgment  is  affirmed. 

Oahfbbll.  J.,  did  not  sit.  The  other  jns- 
ttoOB  ooncnrred. 


KxNDXLL  «.  Bishop,  Sheriff. 
(Supreme  Cburt  of  lUcMgan.  OoL  18, 1888.) 

FaAUDULBKT  AsaiONHBHT. 

1.  A  vote  of  the  directors  of  a  corporation  an- 
thorislng,  for  the  purpose  of  seourlnff  oertaln  cred- 
itors, a  chattel  mortgage  on  all  the  cnnpany's 
proper^  to  be  glvan  to  a  trostee,  reaarvlng  to  the 
company  the  rulit  to  sell  its  goods  and  manufaot- 
nres  in  the  ordinary  course  or  buslaeas,  does  not 
authorise  a  clause  in  the  instrument  giving  the 
trustee  the  power  to  take  possession,  if  he  should 
deem  himself  insecure;  tu  continue  the  business 
of  the  corporation :  tobny  new  stockand  material; 
to  complete  mannfaotnres;  to  dispose  of  the  prop- 
erty, and  out  of  the  proceeds  to  pay  certain  debt*, 
and  tnm  over  the  surplus  to  the  corporation. 

3.  The  transaction  is  void  as  to  other  creditors, 
as  being  an  assignment  with  preferences,  which 
are  forblddea  bv  the  Michigan  statute;  as  giving 
the  surplus  to  the  debtor  hetcn  paying  all  debto; 
and  as  being  a  transfer  made  in  trust  tor  the  use 
of  the  grantor,  in  violation  of  Uow.  Bt.  {  6181. 

Error  to  circuit  court,  Kent  connty;  Will- 
iam E.  Gbote,  Judge. 

Action  by  Eugene  M.  Kendetl  against 
Jjoomis  £.  Bishop,  sheriff.  Judgment  for 
plaintiff,  and  defendant  brings  error. 

Taggart  <£  Venison  and  Wm*  Aldriah  Tate- 
wn,  for  iQipeUant.  Jfors  A  Wilean,  for  ap- 
pellee. 

Cahpbbll,  J.  Defendant,  as  sheriff  of 
Kent  county,  levied  on  the  machinery,  fixt- 
ures, and  stock,  flnisbed  and  unfinished,  and 
personal  property,  of  the  Sherwood  Manufact- 
uring Company,  so  far  as  remaining  In  the 
factory,  under  attachments  for  debts  to  the 
amount  of  •938.47.  on  the  8th  of  June,  1888, 
and  plaintiff  replevied  them.  The  only  ques- 
tion in  the  case  is  whether,  as  against  cred- 
itors of  the  attachment  debtor,  the  arrange- 
ment under  which  Kendell  held  the  property 
was  valid.  He  set  up  his  chiim  under  a  Uoe- 
ument  in  writing,  executed  by  the  president 
and  treasurer  of  the  manufacturing  company 
on  the  4th  of  April,  1888,  which  is  claimed 
to  have  been  lawfully  authorized  by  a  vote  of 
the  board  of  directors  on  April  3d.  On  that 
day  the  board  authorized  a  chattel  mortgage 
of  the  entire  assets  to  be  made  to  Kend^  to 
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secure  certain  didmB,  and  Kendell  relies  on 
tbe  iostrument  made  as  no  more  than  a  valid 
chattel  mortgage.  Defendant  attacks  its  Ta- 
Udity  as  not  being  a  chattel  mortgage,  prop- 
erly so  called,  but  a  transfer  In  trust,  which 
is  in  fact  not  only  a  trust  for  the  benefit  of 
the  grantor*  and  so  void  aa  against  creditors* 
but  is  also  an  assignment  of  all  the  assets  for 
the  benefit  of  preferred  creditors,  and  of  no 
others.  It  is  not  urged  that  there  was  any 
dishonest  purpcne  immediately  intended  to 
defraud  which  would  amount  to  fraud  in  fact 
The  fraud  set  up  is  what  would,  if  illegal, 
become  ao  without  necessary  reference  to  any 
consciously  wrong  designs,  as  contrary  to 
law.  and  therefore  constructively  fraudulent. 
The  debts  were  honwt,  and  the  parties  are 
admitted  to  be  honest  holders  of  them.  But 
defendant,  representing  attaching  creditors, 
insists  they  had  no  right  to  put  the  property 
in  Mr.  Keiidell's  hands,  as  the  record  shows 
was  attempted.  It  is  evident  from  the  rec- 
ord that  this  corporation  was  practically  in- 
solvent. But  no  steps  had  been  taken  against 
it  as  an  insolvent  corporation ;  and  it  was  held 
in  Town  v.  Bank,  2  Doug.  (Mich. )  530,  that  a 
corporation  may  assign  on  the  same  terms  as 
a  private  person.  It  must  follow  that  an  as- 
signment will  be  void  against  creditors  In  the 
same  way.  It  is  also  well  settled  that  whether 
an  instrument  is  a  general  assignment  de- 
pends on  its  character,  and  not  on  the  name 
which  parties  see  fit  to  give  it;  and  in  the 
present  case  we  must  look  to  all  the  facta  as 
found.  The  debts  provided  for  being  valid 
debts,  no  question  arises  concerning  them, 
except  so  far  as  one  is  raised  on  the  right  to 
provide  preferences  for  corporation  oUlcers; 
but  there  seems  to  be  no  reason  why  one  hon- 
est creditor  should  be  on  a  worse  footing  than 
another,  and  we  do  not  find  In  our  law  any 
such  distinction.  We  are  therefore  remitted 
to  an  examination  of  the  legal  quality  of  the 
dealings. 

II  la  claimed  on  both  sides  that  whatever 
power  existed  in  tbe  president  and  treasurer 
to  make  the  Inatrnment  in  question  was  de- 
rived from  tlie  resolution  of  ttie  board  of  di- 
rectors of  April  3.  1888.  The  form  of  this  is 
material.  "It  was  moved  by  Mr.  Drmy,  and 
supported  by  Mr.  Jenks,  that  in  view  of  the 
unsatisfactory  condition  of  the  Onances  of  the 
company,  and  to  secure  the  National  City 
Bank  of  Grand  Rapids,  Michigan,  and  Sam- 
uel B.  Jenks  and  Eugene  M.  Kendell,  as 
holders  of  commercial  paper  and  notes  of  this 
company,  and  all  debts  for  labor  which  are 
now  or  may  hereafter  become  due.  a  ctiattel 
mortgage  be  immediately  executed  and  deliv- 
ered by  the  proper  offlcers  of  the  Slierwood 
Manufacturing  Company  to  Eugene  M.  Ken- 
dell, as  trustee,  for  the  National  City  Bank 
of  Grand  liapids,  Michigan,  8am(iel  B.  Jenks, 
and  Eugene  M.  Kendell,  aa  holders  of  said 
notes,  and  all  persons  in  the  employ  of  this 
company,  or  who  may  hereafter  be  employed 
by  this  company,  to  cover  and  include  and  con- 
vey* all  the  personal  property,  of  whatsoever 
kind  or  nature,  now  belonging  to  and  owned 


by  the  siUd  Sherwood  Manufacturing  Com- 
pany, and  all  assets  of  said  company;  said 
chattel  mortgage  to  cover  and  include  all 
goods,  stock,  and  material  that  may  from  time 
to  time  be  purchased  by  said  company  in  tbe 
regular  prosecution  of  its  business;  and  re- 
serving to  said  company  in  said  mortgage  the 
right  to  sell  its  goods  and  manufactures  in  the 
ordinary  course  of  its  busineea."  At  this 
time  most  of  the  preferred  Indebtedness  was 
not  due,  and  It  was  to  mature  at  different 
times,  running  into  June  following.  The  so- 
called  mortgage,  executed  April  4th,  i?  to  this 
effect:  Reciting,  first,  indebtedness  to  the 
National  City  Bank  in  about  ti6,000.  to  Ken- 
dell in  about  $2,000,  and  to  JenJn  in  abonb 
$1,000,  all  in  notes,  drafts,  and  oommerclal 
paper  of  tbe  company,  and  that  the  oompacy 
desired  to  secure  such  paper,  and  all  renewals 
thereof,  and  that  it  was  also  indebted  to  vari- 
ous persons  for  labor,  and  desired  to  keep 
them  Jn  its  employment,  and  secure  such 
debts  as  were  due,  and  might  thereafter  be- 
come due,  for  lalwr,  the  paper  proceeded,  by 
reference  to  the  resolutions  of  the  directors  to 
convey  to  Kendell  its  property,  as  follows: 
"AH  of  the  stock  and  material,  whether  man- 
ufactured, in  process  of  manufacture,  or  un- 
manufactured;  all  machinery,  tools,  and  im- 
plements of  every  kind  and  nature;  all  belt- 
ing, steam-piping,  and  fixtures;  all  office  and 
other  furniture;  the  safe  and  fixtures  of  all 
kinds ;  all  goods,  wares,  and  merchandise,  in 
transit  or  otherwise;  all  books  of  account  and 
stationery;  and  all  credits,  evidences  of  debt, 
rights  of  action,  and  bills  and  accounts  re- 
ceivable; and  all  rights  secured  by  letters  pat- 
ent of  the  United  States  and  by  caveat,  and 
all  interests  therein;  and  all  other  property 
and  assets  of  said  first  party  now  in  and  about 
its  factory  in  Prescott  street.  In  said  city  of 
Grand  Rapids,  or  wheresoever  the  same  may 
be;  also  goods,  merchandise,  stock,  and  ma- 
terials that  may  from  time  to  time  be  pur- 
chased by  said  first  party  in  the  regular  course 
of  its  business;  the  said  first  party  to  contin- 
ue in  possession  thereof,  and  to  have  the  right 
to  sell  and  dispose  of  the  same,  in  the  usual 
and  ordinary  course  of  its  business.  To  have 
and  to  hold."  etc.;  "In  that,  however,  and 
upon  condition,  that  this  conveyance  shall 
only  be  considered  as  a  mortg^e  upon  said 
goods,  chattels,  and  assets  now  remaining  and 
continuing  In  the  possession  of  said  party  of 
the  first  part  as  aforesaid. "  Then  follows  an 
agreement  by  the  company  to  pay  the  debts* 
and  keep  the  property  insured,  with  liberty 
to  the  trustee  to  do  the  same  thing,  if  necea- 
sary;  and  the  ordinary  defeasance  in  chattel 
mortgages,  giving  the  trustee  power  to  take 
possession  on  default,  or  in  case  of  attempts 
to  dispose  of  property  in  unusual  ways,  or  to 
remove  it  from  Grand  Rapids,  except  in  course 
of  business,  or  In  case  he  should  deem  himself 
insecure.  The  power  of  sale  allowed  the 
tnistee  to  sell  at  private  sale,  and.  in  case  of 
public  sale,  to  do  so  after  six  days'  notice 
posted  in  three  public  places.  Tlie  power  to 
Bell  at  private  sale  is  the  only  unusual  clause 
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in  the  defeosanee  thus  flu.  But  tbe  instru* 
ment  tb/ea  proceed!  to  provide  for  ntber  pe- 
culiar pow«B»  sabstantlally  u  foUowa:  The 
trustee  was  empowered,  if  he  should  think  it 
for  tbe  iotereet  of  the  secured  creditors,  to 
continue  the  manufacturing  business,  so  as  to 
get  all  material  on  hand  readyfor  market, 
and  buy  new  stock,  goods,  merchandise,  and 
materials,  long  enough  todlaposeof  tfaeprop- 
erty  for  the  best  advantage;  and  from  the 
proceeds  he  was,  first,  to  pay  the  erpenses  of 
the  trust  and  sale  and  disposition  of  property ; 
$eoond,  to  pay  all  debts  to  employes;  third, 
to  pay  the  other  secured  debts  in  full  or  pro 
rata;  fourths  to  pay  the  surplus  moneys  to 
the  company.  In  case  at  death,  resignation, 
or  inability,  a  sncoessor  could  be  appointed 
Iqr  tbe  Kent  dreuit  court  Kendell  accepted 
the  trust  on  April  4th,  which  was  the  date  of 
execution,  and  on  the  6th  went  into  posses- 
sion of  everything,  and  eontinned  sdling  at 
private  sale  until  nearly  all  was  sold,  leaving 
nothing  but  what  was  attached  by  defendant. 
Tbe  court;  on  the  tilal,  stopped  the  inquiry 
into  the  transactions  of  tbe  trustee  and  the 
condition  of  the  company.  But  it  appeared 
from  the  testimony  of  the  secretary  and  trena- 
nrer,  Mr.  Alexander,  who,  as  such,  signed 
tbe  instrument,  and  who  conUnned  to  act 
under  tlie  trustee  as  i^ent  in  charge,  that 
tbe  receipts  from  sales  were  about  914,000, 
that  expenses  and  outlay  for  material  were 
•7,000  or  88.000,  and  about  86.000  remained 
f6r  debts  and  for  the  compensation  of  the 
trustee  and  lils  agent,  out  of  which  latter 
debts  had  been  paid,  and  about  $5,000  of  the 
specially  secured  debts.   The  court  shut  out 

^testimony  oCTered  to  show  actual  fraud  In  the 
directors;  particularly. in  summing  up  debts 
without  calling  in  the  unpaid  stock.  The 
trustee  testified  that  his  possession  was  taken 
by  llie  desire  of  the  directors,  and  employed 
Mr.  Alexander  because  of  bis  knowledge  of 

•  the  business. 

Upon  a  comparison  of  the  trust  Instrument 
with  tiie  resolution  of  the  directors,  it  will 
be  seen  that  its  contents,  down  to  the  end  of 
the  defeasance  and  dispostd  clause,  are  a  com- 
plete and  full  execution  of  the  resolution,  ex- 
cept that  It  provides  for  private  as  well  as 
public  sales,  and  needed  nothing  more  to  carry 
out  the  authority.  It  is  also  to  be  noted  that 
the  power  to  continue  in  possession,  doing 
business,  which  the  resolution  expressly  re- 
quired to  be  reserved,  is  retained  In  the  earlier 
part  of  the  instrument,  although  subject  to 
be  divested  by  tbe  mortgagee  at  his  will, — a 
qualification  not  quite  in  harmony  with  it. 
But,  from  this  power  of  sale  on,  the  powers 
and  provisions  are  entirely  different  and  in 
direct  opposition  to  the  resolution.  By  this 
document  the  trustee  is  expressly  empowered 
to  continue  the  business  if  he  chooses,  to  go 
on  and  complete  the  manufacture  of  the  stock, 
and  to  buy  further  material  and  goods  to  lielp 
on  the  profitable  winding  up  of  the  business, 
and  to  dispose  of  everything  as  soon  as  rea- 
sonably practicable.  And  by  this  grant  of 
powers  it  is  evident  that  tbe  company,  having 


put  everything  in  bis  hands,  eould  not  possi- 
bly do  anything  to  pay  debts  or  redeem  the 
luortgage,  while  the  intermingling  of  new 
and  old  business  would  deprive  execution 
creditors  of  ai^  means  <^  getting  a  sale  of 
the  residue  belonging  to  the  mortgagor,  if, 
in  fact,  there  should  be,  as  the  law  and  the 
instrument  both  assume  there  might  be,  one. 
In  other  words,  Mr.  Eendell  not  only  took  an 
interest  by  way  of  security  for  debts  which 
by  law  any  execution  creditor  would  have  a 
right  to  r^eem,  but  he  also  took  title  to  the 
surplus,  with  power  to  manage  and  dispose; 
and  a  trust  was  created  for  tbe  company 
which  would  not  be  subject  to  execution,  as 
a  mere  equity  in  the  proceeds,  and  not  an 
ownership  In  the  property.  By  section  6184 
of  Howell's  Statutes,  all  bunsfers  made  la 
trust  for  the  use  <tf  tbe  grantor  are  void  as 
agidnst  creditors,  and  one  reason  of  this  is 
because  the  pn^ierty  is  thus  put  beyond  reach 
of  process.  But  in  this  case  the  difficulty 
goes  further.  The  direct  effect  of  this  instm- 
toent,  as  made.  Is  to  put  the  entire  ass^s, 
legal  and  equitable,  into  the  hands  of  a  trus- 
tee for  sale  and  distribution.  This  la  pre- 
cisdy  what  is  done  by  any  general  aulgn- 
ment;  and,  if  there  is  any  distinction  between 
this  and  other  common-law  assignments,  it  is 
that  this  trustee  is  ^ven  powers  which  would 
be  unlawful  as  against  credltom  by  the  com- 
mon law.  An  assignment  of  all  one's  assets 
to  an  assignee  for  tbe  benefit  of  creditors  is 
within  all  tbe  definitions  of  a  general  assign- 
ment. Burrill,  Assignm.  c.  8.  It  is  the 
completeness  of  the  transfer  that  gives  it 
character.  As  a  generiU  assignment,  this  In- 
strument cannot  be  modified  merely  because 
the  latter  part  follows  what  of  itself  would 
have  been  a  mortgage.  Whether  It  was  sup- 
posed that  this  could  be  made  a  mere  mort- 
gage by  giving  It  sucb  a  banning  or  whether 
it  was  begun  for  one  purpose,  and  finished 
for  another,  we  need  not  inquire,  although, 
in  view  of  the  resolution  of  the  directors,  it 
seems  most  likely.  At  any  rate.  It  ends  as  a 
general  assignment.  And  It  is  void  against 
the  defendant  for  two  reasons :  First,  it  was 
never  authorized  by  the  directors;  seoond.  It 
does  r.ot  provide  for  all  the  creditors,  but 
prefers  some,  and  gives  the  surplus  to  the 
debtor.  Fref6renct*s  are  forbidden  by  our 
statute  of  assignments;  and  giving  the  sur- 
plus to  the  debtor  t)efore  paying  all  debts  lias 
always  been  unlawful,  and  comesalso  within 
the  mischief  of  trusts  for  the  grantor.  Tlie 
judgment  below  must  be  reversed,  and  judg- 
ment of  return  entered  for  defendant  on  the 
findings,  with  costs  of  both  courts.  The 
other  Justices  concu;rred. 


BOBINSON  0.  COHTINBNTAZ.  InS.  GO. 
{Su-preme  Coiirt  of  MicMgan.   OoL  18, 1880.) 

FlR«  iNSTtBANOB— COSIHTIONS  OW  POLIOT. 

Under  a  flre  insurance  policy  stipulating 
tbat  tbe  company  should  not  be  liable  for  loss  oo- 
ourring  while  anr  note  for  the  premium  remained 
paBt  due,  insured  cannot  recover  where  such  un- 
paid note  existed  at  the  time  of  loss,  and  be  im- 
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mediately  afterwards  paid  It.  and  the  money  waa 
returned  to  blm;  and  thefaou  that  anagmtof  the 
company  told  Insured  that  he  would  be  notified 
when  to  the  note,  and  that  it  waa  detaidBDt** 
custom  to  notify  Its  patrons  when  and  where  to 
pay  tbelr  notes,  do  not  render  Uie  oompwiy  liable. 

Error  to  clroait  conrt,  St  CSafr  oonnty. 

Action  by  Walter  Boblmoa  against  tbe 
CoatinentRl Insurance  Companion  afire  pol- 
icy. Judgment  fordefendant.  Flaintifl  ap- 
peals. 

Atkingon  A  Vance,  for  appelant.  P.  S, 
PhilUpt,  for  appellee. 

Long.  J.  TbiB  action  is  brought  to  re- 
cover for  a  loss  by  Are  of  property  Insured 
under  a  policy  Issued  bj  defendant  company. 
The  policy  was  issued  on  the  8d  day  of  Au- 
gust. 1885,  and  was  to  continue  in  force  un- 
til July  27,  1888.  being  three  years  from  the 
date  of  the  approval  of  the  written  applica- 
tion therefor  (signed  by  the  plaintiff)  by  the 
officers  of  the  company  at  their  ofBce  in  Chi- 
cago. The  loss  occurred  on  October  7, 1886. 
The  court  below  directed  the  venlict  for  the 
defendant.  Plaintiff  brings  error.  The  fol- 
lowing condition  appears  upon  the  face  of  the 
policy  of  insurance:  "But  it  is  expressly 
agreed  that  this  company  shall  not  be  liable 
fur  any  loss  or  damage  that  may  occur  to  the 
propei-ty  herein  mentioned  while  any  promis- 
sory note  or  obligation,  or  part  tliereof,  giv- 
en for  the  premium,  remains  past  due  and 
unpaid."  It  appeared  upon  the  trial  in  the 
court  below  that  the  application  for  insar- 
ance  was  made  to  a  solicitor  of  tbe  company, 
Hnd  at  tbe  time  of  the  application  a  note  for 
sum  of  $8.60  was  executed  by  the  plaintiff, 
payable  on  February  1,  1886,  in  part  pay- 
ment of  tbe  premium,  in  case  the  rislc  was 
accepted.  The  policy  was  afterwards  made 
and  delivered  to  the  plaintiff,  and  at  the  time 
tlie  Qre  occurred  the  note  had  not  l>een  paid. 
It  was  past  due  from  February  1.  1886.  On 
March  80, 1886,  tliis  note  had  been  sent  by 
the  defendant  company  to  the  First  National 
Banli:  of  Port  Huron,  Mich.,  for  collection. 
On  October  9,  1886,  two  days  after  the  fire, 
the  plaintiff  called  at  the  bank,  paid  and  took 
up  the  note,  and  the  proceeds  of  the  note 
were  sent  by  the  bank  to  the  defendant  at 
Chicago.  Immediately  after  the  defendant 
became  advised  of  the  fact  that  the  note  had 
remained  unpaid  until  after  the  fire  occurred, 
it  returned  the  money  to  the  plaintiff,  who 
admits  having  received  it.  Defendant  com- 
pany denies  all  liability. 

The  court  below,  we  think,  was  correct  in 
holding  that  no  recovery  could  be  had.  The 
case  falls  within  the  ruling  of  this  court  in 
Mclntyre  v.  Insurance  Co.,  52  Mich.  188,  17 
N.  W.  Rep.  781.  The  stipulation  was  one 
which  the  company  hud  a  right  to  make.  It 
was  inserted  in  the  policy,  and  the  language 
of  it  was  also  embodied  in  the  note.  It  is 
not  claimed  that  there  was  any  fraud,  mis- 
representation, or  concealment  in  procuring 
the  policy  to  be  taken  with  this  clause  in- 
ferted  inthepolicy.  Theplaintiff  wasaware 
that  the  poli<^  and  note  contained  this  dause: 


It  It  contended,  howerer.  that  the  terms  of 
the  contract  were  changed  by  the  onH  state- 
ment of  Mr.  LutE,  d^ndant's  agent,  that 
plaintiff  would  be  noUfled  wbea  to  pay  the 
note,  and  by  the  eastan  of  defendant  to  no- 
tify Its  patrons  when  and  where  to  pay  their 
notes,  and  that  the  note  itself  was  a  payment 
of  the  premium.  Bythe  terms  of  tbe  polity, 
it  is  evident  that  tbe  note  was  not  given  or 
received  as  payment  of  the  premium.  The 
policy  was  to  remain  valid  and  in  force  up  to 
the  time  the  note  became  due,  and.  if  Uie  note 
was  not  then  paid,  the  policy  was  to  lapse. 
This  is  the  plain  meaning  of  the  torms  erf 
the  polltgr.  There  is  no  force  in  the  other 
suggestions.  By  the  terms  of  the  policy* 
the  note  was  payable  at  the  office  of  the 
company  in  Chicago,  or  at  its  offices  in  New 
York,  or  to  any  authorized  person  having 
such  note  in  possession  jf(»- collection.  Tbe 
plaintiff  made  no  effort  to  pay  it  until  after 
the  fire  occurred,  though  it  had  been  in  the 
bank  there  from  the  March  previous.  It  is 
apparent  that,  if  he  had  been  as  diligent  in 
search  for  his  note  before  the  fire  as  aftor. 
he  would  have  bad  no  difficulty  in  finding  It, 
and  making  payment  in  time  to  have  kept 
his  policy  alive.  As  it  is,  he  is  bound  by  tbe 
contract  which  he  has  made.  The  judgment 
of  the  court  below  murt  be  aiBnnedi  with 
costs.  Tbe  othw  Justuses  oonourred. 


GowiNO-  tt  al.  e.  Ripley,  Commissioner  oC 
Highways,  «t  aL 
{Supreme  Court  of  MUSMganu  Oob  1B8B.) 
HioHv^TB— BmBuasinTiT. 
ProoeedingB  for  eetablishlnff  a  talghw^  wllk 
be  quashed  where  it  nowhere  appears  bi  Uie  peti- 
tion lor  estaUlshment,  cw  in  tlie  return  (tf  the  oom- 
missloner  to  tbe  township  tderlc,  when  tiie  applloi- 
tlon  was  made,  or  who  were  the  owners  of  the  land 
over  which  tbe  road  was  to  be  laid  out,  or  whose 
Intereats  would  be  affected,  and  where  we  return 
falls  to  show  whether  thff  damages  awarded  to 
compl^ants  was  the  value  of  the  land  for  farm- 
ing parpoees,  and  ^bo  Mis  to  show  any  neoesslty 
for  the  road,  or  fbr  taktiig  oomplaliiaitta>  lands 
therefor. 

On  aertiorari. 

Chaa.  U.  Smtfht  {Thos.  B,  Sarktoorth^ct 
counsel,)  for  petitioners.   TAot.  A.  WUeon, 

for  respondents. 

Shebwood,  O.  J.  The  writ  of  oertiorari 
in  this  case  brings  before  us  certain  proceed- 
ings taken  by  the  highway  commissioner  for 
tbe  purpose  of  laying  out  and  establishing  a 
public  highway  in  the  township  of  Henrietta, 
in  the  county  of  Jackson.  Tbe  record  con- 
tains all  the  proceedings  had  by  and  before 
the  commission,  and  from  which  it  appears 
that  the  proposed  highway  commences  at  a 
road  on  the  section  line  between  sections  17 
and  18,  where  the  quarter  line  on  section  17 
intersects  the  same  In  said  town,  and  from 
thence  runs  east  on  the  quarter  line  to  a  point 
within  two  rods  of  high-water  mark  on  the 
shore  of  Pleasant  lake;  thence  around  the 
south  point  of  said  lake,  along  the  shore  there- 
of, and  two  rods  distant  therefrom,  to  said 
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<)UHrter  line;  and  here  the  rood  ends*  and  con- 
necta  with  no  other  thoroughfare.  Tlie  ob- 
ject seema  to  be  to  obtain  a  right  of  way  to  a 
pleasure  resort  on  the  bank  of  the  lake,  near 
where  the  proposed  road  would  terminate. 
The  petition  appears  to  be  sufficiently  signed, 
And  bears  date  the  27th  day  of  September.  1888. 
but  it  nowhere  appears  in  the  proceedings 
when  the  application  to  lay  out  the  road  was 
made  to  the  oomnolsaioner;  neither  does  it 
appear  In  the  petition,  or  other  proceedings 
had  by  the  commissioner,  as  returned  by  him 
to  the  township  clerk,  who  were  the  owners 
of  the  lands  over  which  said  proposed  road 
was  to  be  laid,  or  whose  interests  were  to  be 
affected  thereby;  nordoee  it  appear  in  snch 
proceedings  entered  whether  or  not  the  dam- 
age allowed  the  plaintiffs  in  error  was  ttie 
value  of  these  lands  for  farming  purposes. 
The  return  of  the  commissioner  to  the  town- 
sliip  clerk  further  fails  to  show  any  proper 
adjudication  of  any  public  necessity  for  the 
laying  out  of  such  proposed  road,  or  any  ne- 
cessity for  taking  the  lands  of  the  plaintiffs 
in  error  for  such  purpose.  These  things 
should  appear  in  the  record.  The  following 
is  a  copy  of  the  return  made  by  the  commis- 
sioner to  the  township  clerk:  "The  under- 
signed ,  com  missioner  of  h  ighwaya  of  the  to  w  n- 
ship  of  Henrietta,  in  the  county  of  Jackson, 
hereby  makes  return  that  upon  the  applica- 
tion made  to  him,  in  pursuance  of  law,  by 
seven  and  more  freeholders  of  said  township, 
to  layout  a  high  way  as  hereinafter  described, 
the  said  highway  commissioner  did,  after  dae 
notice  given  according  to  law.  proc^,  on  the 
twenty-second  day  of  December,  A.  D.  1888, 
10  o'clock,  to  view  the  premises  described  in 
said  application,  and,  for  reason,  did  adjourn 
«ne  week  to  December  29th.  Met  as  per  ad- 
journment, and  adjourned  to  January  5,  A. 
D.  1889,  10  o'clock  a.  h.,  and  notice  and  as- 
certain and  determine  the  necessity  of  laying 
out  such  highway,  and  to  justly  and  Impar- 
tially appraise  damages  thereon.  And  doth 
further  return  that  he  considers  and  deter- 
mines that  a  public  highway  shall  be,  and  the 
same  is  hereby,  laid  out  pursuant  to  said  ap- 
plication, as  follows:  Commencing  on  the 
west  line  of  section  seventeen,  at  the  quarter 
post  comer;  running  east  on  said  quarter  line 
about  thirty-two  rods,  to  within  two  rods  of 
high-water  mark  of  Pleasant  lake;  thence 
around  the  south  point  of  Pleasant  lake,  two 
rods  distant  from  high>water  mark,  to  the 
'quarter  line;  said  line  to  be  the  center  of  said 
highway,  and  said  highway  to  be  four  rods 
In  width,  according  to  a  survey  thereof  which 
tlie  undersigned  commissioner  has  cansed  to 
be  made  of  the  line  of  said  highway,  flled  in 
the  office  of  the  town-clerk.  And  he  doth 
further  return  that  he  has  justly  and  impar- 
tially appraised  the  following  amounts  of  dam- 
ages thereon,  sustained  by  the  persons  named, 
and  rayable  to  them,  by  reason  of  laying  out 
said  highway,  as  follows,  viz.:  One  hundred 
dollars  to  J.  H.  Cowing;  forty  dollars  to  George 
Kellogg.  Given  under  my  hand  this  ninth 
day  of  January,  A.  D.  1889.  A.  N.  Bipxjct, 


Commissioner  of  Highways  for  the  Town  of 
Henrietta,   [l.  s.]'* 

It  is  from  the  records  thus  made  and  re- 
turned by  the  commissioner  to  the  clerk,  and 
not  npon  what  the  commissioner  may  now 
Inform  us  in  his  return  to  the  writ,  that  the 
questions  raised  upon  this  record  must  lie  de- 
cided. Under  the  statutes  and  the  decisions 
of  this  court,  we  find  it  impossible  to  sustain 
the  proceedings  of  the  commissioner.  The 
authorities  referred  to  are  fully  cited  in  tlie 
briefs  of  counsel  upon  all  the  points  made, 
and  further  reference  to  them  herein  is  en- 
tirely unnecessary.  The  commissioner's  ac- 
tion in  the  premises  was  without  jurisdiction, 
and  the  proceedings  must  be  quashed,  with 
costs  to  plaintiffs  in  error.  We  may  say, 
further,  that  we  think  the  plaintiffs  in  error 
were  properly  joined  in  this  writ.  Their  in- 
juries  complained  of  arose  from  the  same 
cause;  were  of  the  same  nature.  Their  rem- 
edy is  against  the  same  persons,  and  required 
the  same  relief,  and  the  same  treatment  to 
secure  it.  The  other  justices  concurred. 


Pbmht  «.  Gbouk  st  aL 

HiTRLBUT  tt  al  «.  Sahe. 

(Suvreme  Court  of  Michigan.  Oct  18, 1888.) 
Tauns— Vauditt— PxBPSTumas. 

1.  A  beqnestof  aU  the  rasldne  of  the  testator's 
estate  to  tnistses,  to  be  converted  into  personaltf , 
and  the  income  arislne  therefrom  to  be  paid  to  the 
board  of  water  oommisBloDerB  of  Detroit,  or  their 
Buooesaors,  to  be  used  by  thrai  io  improving  and 
beautifyinK  the  sroands  whereon  the  water-worka 
are  sltaatecL  ana  for  the  matntenaDoe  of  a  library, 
is  valid;  being  a  tnut  of  which  the  subject,  the 
benefloiaries,  and  the  purpose  are  dearly  defined, 
and  the  beneficiaries  having  been  expressly  author- 
ized by  the  legislature  to  aooept  and  expend  the 
fund  tbenoe  ansing. 

a.  Suob  a  trust,  having  rofetenoe  to  personal 
property  solely,  does  not  create  an  unlawful  poe- 
petulty;  there  being  a  public  oorporaUon  to  reodve 
and  expend  the  inoome. 

Appeal  from  circuit  court,  Wayne  county; 
Georqe  S.  Hosueh,  Judge. 

William  H.  Wells  and  Marston,  Cowle»  A 
Jm-ofM,  for  appellants.  Cutcheon,  StelltM- 
ffm  A  Flem^  and  f .  A.  Baker,  for  appel- 
lees. 

Campbell,  J.  The  bill  In  each  of  these 
cases  was  filed  to  reach  property  bequeathed 
by  Chauncey  Hurlbut.  deceased,  for  the  ben- 
efit of  the  board  of  water  commissioners  of 
Detroit.  Each  set  of  complainants  claimed 
an  intestacy  to  the  extent  of  this  bequest. 
Penny,  as  administrator  of  Philanda  Hurlbut, 
who  was  widow  of  the  deceased,  claimed  her 
share  or  interest  as  widow,  there  being  no 
Issue.  The  heirs  at  law  claimed  as  against 
both  widow  and  legatees.  There  are  no  ma- 
terial facts  not  within  the  same  legal  princi- 
ples. The  court  below  held  the  bequests  val- 
id, and  dismissed  the  bills.  Chauncey  Hurl- 
but,  one  of  the  oldest  dtizens  of  Detroit,  and 
a  man  of  lai^  means,  bad  been  for  between 
SO  and  40  years  interested  in  the  manage- 
ment of  the  water- works  system  of  Detroit, 
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and  was  for  24  yean  or  more  a  member  of 
the  board  of  water  commissioners,  of  which 
be  had  been  president  and  chief  manager  for 
almut  20  years.  Tlie  work  had  t>«en  devel- 
oped under  his  supervision,  and  in  1873  had 
been  authorized  by  the  legislatare  to  be  io- 
cuted  at  a  place  then  a  considerable  distance 
outside  of  the  city  limits,  between  Detroit 
and  Lake  St.  Clair,  where  a  suitablu  tract 
was  purchased,  and  lai^e  works  were  erected, 
and  improvements  had  been  begun  and  car- 
ried on  as  means  would  permit.  He  had  per- 
sonally contributed  more  or  less  to  beautify- 
ing the  grounds.  He  had  practical  knowl- 
edge of  i^draulics,  and  had  gathered  a  libra- 
ry of  works,  which  included  a  number  of  se- 
rial and  encyclopedic  publications  on  scien- 
tific and  general  subjects  and  on  the  arts. 
He  had  a  wife,  but  no  descendants.  Com- 
plainants, Andrew  Hurlbut  and  his  asso- 
ciates, claim  to  be  next  of  kin  collaterally, 
including  a  brother  and  sister,  and  children 
of  deceased  brothers  and  sisters.  None  of 
them  resided  in  Michigan.  Chauncey  Hurl- 
but  died  in  I>etroit  in  September,  18*85,  and 
his  wife,  Fhiliinda  Hurlbut,  died  a  little  more 
than  a  year  thereafter,  in  October,  1886.  By 
his  will  he  gave  to  his  wife  absolutely  $10,- 
000  in  cash,  and  his  carriages,  horses,  and 
household  furniture.  He  also  gave  her  the 
entire  income  of  his  estate,  real  and  personal, 
fur  her  life.  After  her  death  he  gave  lega- 
cies of  Sl.OOO  each  to  his  brothers  Samuel 
and  Francis  and  his  sister  Adeline,  if  then 
living,  and  to  Louisa  Bogers  and  John  Lund 
similar  legacies.  The  legacy  to  Adeline,  if 
tlien  dea<l,  was  to  go  to  her  daughter  Fran- 
cena,  if  living.  He  also  gave  gold  watches 
to  two  gentlemen  who  seem  to  have  been 
named  after  him.  The  residue  of  his  estate, 
realty  and  personalty,  be  directed  to  be  con- 
verted, so  far  as  not  already  converted,  into 
personalty,  ami  invested,  in  the  manner  spec- 
ified, in  bank  stock  and  other  securities,  and 
the  income  to  be  paid  to  the  board  of  water 
commissioners  of  Detroit.  This,  being  the 
beqnest  claimed  to  be  invalid,  requires  to  be 
described.  It  is  as  follows:  "It  is  my  will, 
also,  ttiat  if,  at  the  death  of  my  wife,  there  is 
not  titty  thousand  dollars  of  stock  belonging 
to  me,  or  to  my  estate,  of  the  Second  National 
Bank  of  Detroit,  that  my  executor  shall  pur- 
chiine  such  additional  stock  in  that  bank  as 
shall  be  required  to  make  up  that  amount, 
and  add  it  to  the  stock  already  there,  so  that 
there  shiiU  he  fifty  thousand  dollars,  or  five 
hundrtfd  shares,  of  it;  and  I  direct  myexecu- 
toi's  to  pay  the  dividends  on  said  stock,  and 
the  revenues  arising  therefrom,  to  the  board 
of  Witter  commissioners  of  Detroit,  or  to  the 
]eg:il  successors  of  that  board,  having  charge 
of  the  water-works  of  Detroit,  and  the 
grounds  connected  therewith,  each  year,  to 
be  used  by  it  or  its  said  successors  in  main- 
taining and  improving  the  grounds  around 
the  works  at  Hamtramck,  and  also  in  keep- 
ing the  room  for  the  library  in  good  order 
and  condition,  so  as  to  make  them  creditable 
to  the  city,  and  pleasant  and  agi'eeable  to  vis- 


itors. No  portion  of  It  Bhall  be  used  for  the 
ordinary  maintenance  of  the  works,  but  shall 
be  used  in  fencing,  fountains,  keeping  the 
library  room  in  order,  and  purchasing  and 
binding  the  books  for  the  library,  as  provided 
herein,  to  be  paid  from  the  fund  herein  pro- 
vided, and  generally  adorning  and  improving 
the  grounds  alxiut  thetn ;  and  the  said  board 
shall,  every  year,  reportto  the  common  coun- 
cil of  Detroit,  both  the  amount  of  money  it 
shall  have  received  during  the  year,  and  the 
manner  In  which  It  has  been  expended.  I 
give,  also,  to  take  effect  at  the  death  of  my 
wife,  all  books  now  or  which  may  hereafter 
be  added  to  my  library,  to  the  said  board  or 
its  said  successors,  and  the  book-cases,  also, 
— these,  if  it  chooses  to  take  them, — on  con- 
dition that  it  places  them  in  the  room  on  the 
second  floor  of  the  engine-house  tower,  or 
some  other  appropriate  place  at  the  water- 
woiks,  and  keep  them  as  books  of  reference, 
and  not  allowing  them  to  be  taken  out,  and 
shall  add  each  year  to  them  the  London  En- 
gineer, Scieutifie  American,  Appleton's  Art 
Journal,  and  Appleton's  Yearly  En(7clope> 
dia,  properly  bound,  to  correspond  to  those 
now  in  the  library.  The  book-case  and  writ- 
ing-desk in  my  front  room  I  give  to  be  placed 
in  the  library  at  the  water-works,  at  the  same 
time  and  on  the  same  conditions,  so  as  to  af- 
ford strangers  the  opportunity  of  writing 
there,  if  desired.  I  give  with  it,  also,  to  be 
kept  for  the  same  purpose,  an  inkstand  of 
novel  construction,  presented  to  me  by  the 
Hon.  H.  F.  Baldwin.  I  direct,  also,  my  ex* 
ecutors  to  add  to  my  library  each  year,  and 
properly  bound,  to  correspond  with  the  vol- 
umes already  there,  each  of  the  publications 
above  named,  until  such  time  as,  by  the  pro- 
vision herein  contained,  the  same  shall  pass 
to  the  hoard  of  water  commissioners  or  its 
successors.  Subject  to  the  above  bequests, 
and  for  tlie  purpose  of  providing  that  they 
may  carefully  be  carried  into  effect,  I  be- 
queath all  of  the  rest  and  residue  of  my  es- 
tate, both  real  and  personal,  to  my  wife, 
Fhllanda  Hurlbut,  and  Jerome  Croul,  during 
the  life  of  my  said  wife,  and  after  her  death 
to  Jerome  Croul,  James  E.  Fittman,  and 
William  C.  Colburn,  to  hold  the  same  as  trus- 
tees for  the  above  purposes,  and  such  pur^ 
poses  only,  with  the  right,  and  it  shall  be 
their  duty,  to  fill  any  vacancy  which  may  be 
caused  in  any  way,  by  death  or  inability  to 
act,  of  either  of  them,  by  the  joint  appoint- 
ment of  the  survivoi-s.  which  appointment 
shall  be  carefully  recorded  in  the  records  of 
their  trust  created  hereby."  The  clauses  in 
the  will  and  codicil  concerning  the  manner  of 
investment  do  not  aCtect  the  case  presented 
to  us. 

The  bequest  is  assailed  as  invalid  because 
of  want  of  power  to  carry  it  out,  and  because 
it  is  said  to  create  an  unlawful  perpetuity; 
and  in  this  connection  it  is  insisted  the  trust 
is  not  for  such  a  purpose  as  brings  it  within 
the  rules  applicable  to  a  charitable  fund.  It 
does  not  come  within  the  statute  which  a;^ 
plies  to  restraints  on  alienation  of  real  estatsr 
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Cor  the  plain  reason  that  the  land  Is  directed 
to  bCHHd  and  converted  intopersonslty.  We 
have  no  etatutee  bearing  on  trusts  In  person- 
•Itj.  and,  so  far  as  such  trusts  are  concerned, 
thejr  must  be  treated^  as  they  are  by  their 
nature  required  to  be  treated,  by  other  than 
statutory  rales.  Before  we  can  test  this  wtU 
by  such  rules,  we  mnst  consider  what  the 
trnst  is.  It  Is  a  trust,  In  the  first  place, 
which  refers  to  a  clearly  identified  and  de- 
fined fund  or  property;  In  the  second  place, 
it  is  for  the  use  of  a  defined  beneficiary  rep- 
resenting public  intereets;  in  the  third  place, 
its  existence  is  not  subject  to  the  discn^on 
of  any  executor,  or  other  person,  as  to  wheth- 
er the  property  shall  be  turned  ova*  to  that 
use  or  not;  and,  lastly,  the  purposes  tobeao- 
complished  are  clearly  defined.  It  wonid  be 
diflicQlt  to  find  a  more  comptrte  trust  in  any 
of  its  features.  Had  no  trustees  been  named, 
the  rule  is  familiar  that  a  perfectly  defined 
trust  will  not  fail  for  lack  of  a  trustee,  but 
that  a  court  of  equity,  by  its  general  Inherent 
jurisdiction  over  trusts,  can  supply  one.  If 
the  trust  fails,  it  can  only  be  for  the  sup- 
posed reason  Uiat  to  purposes  are  not  lawful. 
Tliose  purposes  are — ffirstt  maintaining, 
and  keeping  open  to  visitors,  a  reference 
llbraryi  consisting  of  the  existing  library  of 
Mr.  Hurlbut,  and  the  continuation  and  com* 
pletion  of  several  serial  works,  mostly  of 
practical  utility  in  giving  Information  of  the 
Iffogress  of  science  and  the  arts,  and  of  events 
and  discoveries;  seeoTtdly,  the  maintenance 
and  improvement  and  embellishment  of  the 
grounds,  aside  from  the  ordinary  running  ex- 
penses of  the  water-works.  The  question  in- 
volved here  is  not  whether  the  water  commis- 
sioners could  use  funds  raised  by  taxation,  or 
other  method  of  collection  not  voluntary,  for 
the  purpose  of  establishing  or  maintaining  a 
library,  or  going  to  an  Indefinite  extent  into 
the  work  of  ornamenting  their  premises,  but 
whether  these  purposes  are  repugnant  to 
their  powers  to  such  an  extent  as  to  make 
void  any  gift  or  bequest  for  such  purposes. 
If  they  are  Incompetent  to  take  or  spend 
money  actually  given  Ihem,  the  form  and 
manner  of  the  gift  would  not  seem  to  be  im- 
portant. 

The  board  of  water  commissioners  is  a  cor- 
poration for  municipal  purposes,  created  by 
the  legislature  in  1858,  to  have  exclusive 
charge  of  the  water  supply  of  Detroit,  with 
members  appointed  by  the  city,  but  other- 
wise acting  independently  of  the  city  council 
in  Its  ordinary  functions,  in  analoi^y  to  tlie 
school  board  and  similar  municipal  corpora- 
tions. Ill  1878,  this  board  was  authorized  to 
obtain  property  outside  of  the  then  city  lim- 
its, between  Detroit  and  Lake  St.  Clair,  and 
laws  were  passed  by  the  legislature  to  secure 
the  water  from  contamination  by  unwhole- 
some matter  thrown  in  above  the  works.  The 
board  had  power  to  obtain  property,  by  pur- 
chase or  otherwise,  and  In  certain  cases  could 
have  it  condemned,  if  found  necessary.  It 
could  obtain  any  property  "needful  or  con- 
venient," and  tliere  were  no  limits  Imposed 


on  Its  discretion,  except  such  as  may  be  im- 
posed by  the  general  rules  of  law.  I^wa 
1853,  p.  180.  as  amended  by  Laws  1873,  (lo- 
cal,) No.  859.  Penalties  for  injuries  and 
otlier  violations  of  right  were  in  most  cases 
fixed  by  the  law  itself.  Like  all  corporations^ 
it  was  authorized  to  make  needful  b^-laws; 
but,  as  the  board  had  no  tribunal  to  enforce 
them,  such  penalties.  If  any,  as  they  could 
lay  down,  could  only  be  enforced  by  common- 
law  methods.  Under  the  statutory  authori- 
ty, a  parcel  of  Imd  was  procured  In  the 
township  of  Hamtramek,  above  Detroit,  con- 
taining. Including  dry  land  and  marsh  or 
water,  not  far  from  60  acres,  bordering  on 
Detroit  river.  Here  it  appears  that  large 
buildings  and  works  have  been  erected,  docks 
built,  a  canal  and  water-basins  made,  and 
not  far  from  8  or  10  acres  used  for  basina 
and  canal,  and  nearly  as  much  more  partially 
Improved;  leaving  the  remainder  to  be  Im- 
proved as  means  will  permit,  and  as  required 
by  convenience,  and  the  growth  of  the  city. 
It  also  appears,  incidentally,  that  some  at- 
tempt has  been  made  to  have  the  grounds  ap- 
pear decent  and  sightly,  and  that  Mr,  Hurl- 
but  contributed  somewhat  to  enable  this  to 
be  done.  At  the  time  the  testimony  was 
taken,  it  appeared  that  there  were  about  350 
miles  of  water-mains,  then  supplying  35,000 
families,  which  consisted,  according  to  the 
office  estimates,  of  an  average  a  trifle  over  5 
to  a  family  actually  supplied,  bt-sides  the 
supply  for  other  purposes.  The  average 
daily  distribuUon  was  then  over  86,000,000 
gallons  a  day,  reaching  a  maximum  of  48,- 
000,000. 

Where  a  municipal  corporation  has  within 
its  control,  for  present  and  future  use,  a  tract 
of  land  for  municipal  purposes,  it  would  be 
contrary  to  good  sense  to  hold  that,  so  far  as 
It  can  reasonably  be  done,  such  tract  should 
not  be  put  and  kept  in  neat  and  attractive  o> 
der.  The  act  giving  the  board  its  powers 
provides  expressly  that  It  may  erect  foun- 
tains on  any  public  grounds  of  the  city  where- 
on it  deems  it  expedient,  with  the  consent  of 
the  council,  aside  from  the  hydrants  and 
other  w)i'ks  of  bare  utility.  The  necessity 
of  securing,  in  advance,  space  enough  for 
future  exigencies.  Involves  the  occupancy  of 
land  suitable  for  adornment,  and  capable  of 
at  least  temporary  use  for  purposes  of  public 
resort.  It  would  not  be  creditable  to  have 
such  a  space  present  a  rough  and  unsightly 
appearance;  while  at  the  same  time,  without 
help  from  the  city  or  some  other  source.  It 
might  be  difficult  to  do  as  much  as  is  neces- 
sary to  make  It  pleasant.  Enough  appears 
from  the  record  to  show  that  the  water  com- 
missioners have  sought  to  do  something  to- 
wards improving  these  grounds ;  and  the  fact 
that  the  city  has  acquiesced ,  and  that  so  care- 
ful an  officer  as  the  testator  has  acted  on  the 
assumption  that  such  work  was  proper,  and 
has  sought  to  make  permanent  prov^ion  for 
it.  Indicates  to  some  extent  how  the  matter 
strikes  a  plain  business  man  who  understands 
the  situation.  It  would  be  going  beyond  corn- 
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Dion  sense  and  reason  to  liold  that  tbe  com- 
missioners, who  are  expressly  authorized  to 
take,  by  purchase  or  otherwlset  such  real  and 
personal  property  as  are  "convenient, "  as  well 
as  necessary,  cannot  accept  donations  for  the 
purpose  of  enabling  tliem  to  improve  and 
beautify  tbe  land  Id  their  custodyabuut  their 
works.  If  they  are,  then  there  can  lie  no  le- 
gal objection  to  this  trnal,  unless  it  is  found 
in  its  permanence.  If  authorized  to  take  at 
all,  there  is  no  rule  of  law  that  can  hold  the 
bequest  void  as  being  excessive.  Where  a 
limit  is  fixed  by  law  to  the  amount  which  a 
corporation  may  hold,  there  are  some  cases, 
but  not  many,  which  hold  a  bequest  beyond 
the  limit  void  for  the  excess,  but  no  more, 
The  better  doctrine  seems  to  be  that  no  one 
but  tbe  state  can  raise  such  a  question.  But 
no  such  limitation  exists  here,  and  no  such 
question  can  arise;  and,  with  the  constantly 
decreasing  rates  of  interest.  It  is  not  very 
clear  that  the  income  would  exceed  what 
could  be  expended  without  folly  lu  Improv- 
ing the  premises  and  keeping  them  in  order. 
As  tbe  legislature,  by  local  act  539  of  1887, 
expressly  authorizel  the  board  to  accept  and 
expend  this  fund,  it  is  l>eyond  the  power  of 
this  court  to  say  it  is  not  proper  to  do  so.  We 
can  see  no  more  reason  for  doubting  the  pro- 
priety of  using  so  much  of  the  fund  as  is  nec- 
essary for  the  library.  The  additions  required 
to  be  made  for  it  are  all  such  as  would  be  of 
immediate  practical  utility  to  the  persons  en- 
gaged in  looking  after  the  works,  and  such 
as  would  properly  be  found  in  any  such  con- 
cern as  part  of  their  apparatus.  This  is  also 
affirmed  by  the  legislative  act  in  question; 
and  had  it  been  iuv^id,  as  we  think  it  is  not, 
it  could  not  affect  the  validity  of  tbe  trust. 

We  were  favored  with  a  very  f  uil  argument 
on  the  subject  of  perpetuities,  but  we  do  not 
feel  called  on  to  consider  that  question  much 
at  length,  in  view  of  our  own  decisions  in  the 
Hatheway  Will  Cases,  32  Mich.  97»  12  N.  W. 
Kep.  186.  and  in  Maynaid  t.  Woodard,  36 
Mi6h.  423.  The  rule  which  prevents  personal 
property  from  being  tied  up  for  more  than 
lives  in  being,  and  21  years  thereafter,  Is  not 
a  universal  rule  of  common  law.  put  one 
worked  out  by  courts  of  equity,  and  it  never 
faHd  any  application  to  chHritable  or  public 
benefactions.  There  has  never  been  any  In- 
capacity to  keep  a  fund  in  permanence  when 
there  is  a  public  corporation  to  receive  and  ex- 
pend the  income.  Even  when  the  charity 
was  for  more  vague  purposes,  not  affecting  a 
public  corporation,  there  is  no  question  but 
tliatsuch  afund  could  always  besaved  by  tbe 
king's  prerogative  Mparens  patrice,  before  as 
well  as  since  tbe  statute  of  Elizabeth,  which 
did  little,  if  any,  more  than  authorize  that 
prerogative  to  be  exercised  by  the  chancellor, 
in  whom  much  other  prerogative  power  bad 
been,  and  continued  to  be.  vested.  But  no 
exercise  of  prerogative  was  needed  where  a 
competent  corporation  already  existed.  In 
case  the  objects  of  the  trust  were  exhausted, 
the  fund,  instead  of  resultlug  to  the  donors, 
was  subject  to  a  new  appointment  by  the  pre- 


rogative.  There  can  be  no  less  power  in  our 
governments  than  in  a  royal  government,  ex- 
cept as  limited  by  our  constitutions.  The 
legislature,  certainly,  have  all  the  royal  pow- 
ers not  vested  somewhere  else,  and  there  can 
be  no  doubt  of  their  power  by  statute  to  do 
what  could  in  England  be  done  by  the  crown. 
We  have  ourselves  reo^nized  this  doctrine 
in  the  Hatheway  and  Woodard  Cases,  and  it 
is  recognized  by  a  series  of  decisions  in  the 
United  States  supreme  court.  Vidal  v.  Gi- 
rard,2  How.  127;  Wheeler  Y.Smith. 9 How. 
65;  Ould  V.  Hospital.  95  U.  S.  803;  Inglis  v. 
Sailors*  Snug  Harbour,  3  Fet.  99;  Taney's 
opinion  in  Fontain  v.  Ravenel,  17  How.  369; 
McDonogh's  Ex'm  v.  Murdoch.  16  How.  367; 
Ferin  v.  Carey,  24  How.  466;  Stanley  v.  Colt, 
5  Wall.  119;  Lorings  t.  Mareh.  6  Wall.  337; 
Girard  v.  Fhiladelphia.  7  Wall.  1.  Tbe  last 
case  cited  bears  upon  a  question,  presented 
on  the  argument,  as  to  the  possibility  that  tbe 
water  board  may  be  abolished.  All  munici- 
pal corporations  bold  tlieir  property  as  trus- 
tees for  the  general  benefit;  and  it  has  never 
been  doubted  that,  when  any  municipality  is 
abolished,  its  property  and  functions  may  be 
placed  In  such  hands  as  it  pleases  the  1'  'Sta- 
ture to  select.  Fresumptively,  all  such  bodies 
arecapable  of  permanency.  When  their  pow- 
ers are  made  to  devolve  elsewhere,  it  is  be- 
cause their  successors  are  supposed  to  be 
capable  of  assuming  them  to  the  public  ad- 
vantage. Territories  become  states,  towns 
and  villages  are  merged  into  cities,  and  cities 
are  enlarged  or  changed  at  pleasare.  It  has 
never  been  supposed  that  such  changes  lead 
to  escheats  or  forfeitures.  Public  trusts  are 
subject  to  public  control,  and  that  is  with  tbe 
legislature.  Whether  tbe  power  vested  In  the 
trustees  to  select  a  new  one.  in  case  of  vacancy, 
is  enforceable,  is  not  important  in  the  present 
controversy,  as  the  trust  is  one  where  an  en- 
tire vacancy  could  be  supplied  by  a  court  of  eq- 
uity, and  where  the  beneficiary,  being  a  pub- 
lic corporation,  oouid  act  for  itself.  The  will 
does  not  contemplate  appointments  except  by 
tbe  original  trustees  named,  who  are  all  lives 
in  being,  and  whose  acts  would  not,  in  case 
of  a  mere  private  trust,  be  beyond  the  per- 
missible limits  of  time  in  r^ard  to  personal 
property.  But  their  action  or  failure  to  act 
could  not  affect  tbe  existence  of  tbe  trust  in 
favor  of  the  water  board.  The  bill  was  prop* 
erly  dismissed  as  against  both  sets  of  com- 
plainants, and  the  decree  must  beafiinued* 
with  costs.  The  other  jostioes  concurred. 


Bippa  V.  OmoAoo.  M.  ft  Sr.  F.  By.  Go. 

(Supreme  Court  of  Kinnetota.   Kov.  18,  1880.) 
STocK-KnxiiTo  Cubs— Pbncbb. 
Where  a  railroad  ooouples  a  pablio  street  In 
a  city  or  village,  subject  to  toe  pablia  easemeDt.  it 
{b  not  entitled  to  fence  its  track,  and  tharaktr  ob- 
struct the  street,  and  interfere  with  its  naa. 
(Syllabus  by  Oie  Court.) 

Appeal  from  district  court,  Houston  coun- 
ty; Fabmbr.  Judge. 
Action  by  John  H.  Bippe  against  tbe  Chi- 
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cago,  Milwftukee  &  St,  Paul  Railway  Com- 

Jnny  for  damages  for  Injuries  to  a  cow. 
ndgment  for  plaintiff,  atid  defendant  ap- 
peals. 

If.  ff.  Hatritt  and  John  T.  ffi$ht  for  ap- 
pellant. James  (ySrien,  tor  respcmdent. 

Per  Cubiau.  Upon  the  record  in  this 
case  the  plalntifF  is  not,  we  think,  shown  to 
he  entitled  to  recover.  At  the  place  where 
the  plaintiflf's  cow  was  injured  by  one  of  de- 
fendant's engines  in  the  village  of  Browns- 
ville, and  for  a  consideralsle  distance  each 
way,  its  railway  is  laid  in  the  street,  as  clearly 
appears  from  the  town-plat,  and  other  evi- 
dence introduced  on  the  trial.  The  street,  as 
shown  on  the  plat,  does  not  appear  to  have 
been  vacated,  and  for  the  purposes  of  this 
case  tlie  track  must  be  presumed  to  be  law- 
fully there.  No  issue  or  question  is  made  in 
the  case  in  that  matter.  It  would  seem  to 
be  a  case  where  a  public  street  is  jointly  oc- 
cupied by  the  publicand  the  company,  though 
the  public  travel,  as  would  naturally  be  the 
case,  goes  to  the  side  most  convenient,  and 
where  there  Is  the  moet  room.  We  are  not 
warranted  in  holding  that  the  defendant  has 
acquired  an  exclusive  right  to  a  deSnite  por- 
tion of  the  street,  so  that  it  would  have  a 
right  to  divide  the  street  by  a  fence  so  as  to 
cut  off  all  approach  to  the  other  side  of  the 
street  except  at  cross-streets.  The  plaintiff 
daims  that  the  railway  might  be  fenced  with- 
out seriously  obstructing  it,  but  be  admits 
that  the  fence  would  be  erected  in  the  street, 
and  that,  if  it  were  built  12^  feet  from  the 
center  of  the  track,  allowing  sufficient  space 
to  operate  the  road,  the  road-way  left  for  the 
public  would  remain  only  15  to  25  feet  tn 
width.  Other  witnesses  make  it  still  less. 
It  is  manifest  that  in  any  event  a  fence  aa 
proposed  in  the  street  would  amount  to  an 
obstruction,  which  it  does  not  appear  that 
the  defendant  would  have  a  right  to  make, 
and  the  evidence  presumptively,  we  think, 
brings  the  case  within  ttie  implied  exceptions 
to  t)ie  statutory  rule  requiring  fences*  Judg- 
ment reversed. 

GoLLiMB.  J.,  did  not  ait 


Crrr  of  Mbrbili.  v.  P.  B.  Ohahpaonb 

LUMBBR  Go. 

(tttprenw  Court  cf  Wiacongin.  Nov.  6,  1889.) 

Tautioh— ASSBSSlUeNT. 
Bev.  St.  WlB.  I  104D,  a»  amended  tnr  Laws 
1888,  o.  864,  provides  that  personal  propenv  of  a 
noB-nMeni,  who  ha>  an  agent  remdlag  la  the 
fitate  In  cbai^  of  mch  property,  thall  be  assesBed 
in  the  BsBesament  district  wbere  the  afent  re- 
sides; otherwise  in  the  district  where  the  prop- 
erty is  located.  SeoUon  1044  provides  %bmt  the 
assessor  shall  plaoe  oq  the  assessment  roll,  op- 
posite to  the  name  of  each  person  liable  to  assess- 
ment, the  valuation  of  all  personal  oroperty  liable 
to  taxation  owned  by  himself  or  wife,  or  of  which 
he  has  oharve  or  possession  as  lessee,  occapant, 
agent,  eto.  It  appeared  that  defendant  sold  to  one 
W.,  a  Don-resldent,  certcUn  logs,  which  were  to  be 
marked,  when  out,  with  defendant's  mark,  and  were 
to  beoome  W.'a  proper^  aa  fast  aa  they  were 


buked.  Defendant  had  agreed  with  W.  to  drive 
the  logs  on  tike  first  waterln  the  manlng  aprlog, 
aad  to  saw  the  logs  at  defendant's  mill.  One  of 
defendant's  witnesses  stated  that  defendant  man- 
affed  the  logs  from  the  time  they  were  out  nntil  the 
lumber  was  piled.  The  assessor  testified  that  de- 
fendant directed  the  li^  to  be  listed  agalnat  It, 
Held,  that  the  logs  were  properly  assessed  to  de- 
fendant ^ 

Appeal  from  circuit  court,  Lincoln  county; 
OHAitLES  M.  Webb,  Judge- 
Action  by  the  city  of  Merrill  against  theP. 
B.  Champagne  Lumber  Company,  to  recover 
4946.86  taxes  upon  certain  logs  listed  against 
respondent  as  owner,  at  the  city  of  Merrill, 
in  the  year  1887.  The  action  was  brought 
before  a  justice  of  the  peace,  upon  complaint 
under  section  1100,  Rev.  St.  The  respond- 
ent was  cited  by  the  justice  to  appear  and 
show  cause  why  it  should  not  pay  the  tax. 
Upon  the  trial  in  the  justice's  court,  judg- 
ment for  the  tax  was  rendered  against  the 
defendant,  from  which  judgment  it  appealed 
to  the  circuit  oonrt.  The  case  was  tried  in 
the  circuit  court  without  a  jury.  The  action 
was  dismissed,  and  plaintiff  appeals. 

W.  H.  Flett,  {Bardem,  Mylrea  di  Mar- 
nhiUU  of  counsel,)  for  appeUaat.  Bwmp  A 
Hetgelt  for  lespoDdent. 

Cole,  G.  J.  Was  the  defendant  corpora- 
tion justly  liable  for  the  payment  of  the  tax 
assessed  upon  the  saw-logs  in  question  for  the 
year  1S87  ?  The  circuit  court  held  It  was  not, 
and  rendered  judgment  accordingly.  The 
correctness  of  this  ruling  is  the  matter  to  be 
considered.  The  defendant,  in  its  answer, 
stated  and  alleged  that  It  was  not  liable  to 
pay  this  tax,  because  at  the  time  the  tax  was 
levied  it  did  not  own  the  logs,  but  they  were 
owned  by  John  Warne,  who  was  then  and 
still  Is  a  resident  of  the  state  of  Illinois;  and 
it  further  averred  that  it  was  not  the  agent 
of  said  Warne,  and  was  not  doing  business 
for  him  in  this  state,  and  did  not  control  the 
logs  upon  wbich  the  tax  was  assessed,  except 
it  was  to  pay  the  expense  of  running  the  logs 
to  the  boom  in  the  performance  of  its  con- 
tract with  Warne,  to  which  it  refers,  and 
which  was  given  in  evidence  on  the  trial.  It 
was  stipulated  and  admitted  by  the  counsel 
of  the  respective  [Arties  that  the  logs  wero 
not  assessed  to  the  defendant,  nor  listed  to  it. 
as  agent  of  Warne;  but  that  tbey  were  listed 
by  the  assessOT  and  board  of  review  in  the 
name  uf  the  defendant  upon  the  assessment 
roll,  and  to  the  defendant  as  owner  in  the 
same  manno'tbat  its  otherpersonal  property 
was  listed  or  assessed. 

The  statute  provides.  Id  effect,  that  person- 
al property  shall  be  asseased  In  the  assfssment 
district  where  the  owner  resides;  and  if  the 
owner  be  a  noo-resldent  of  th«  stat^  bat  has 
an  agent  residing  in  the  state  tn  charge  ot 
such  property,  then  the  same  shall  be  assessed 
in  thedistrict  where  the  agent  resides;  otiier- 
wise  in  the  district  where  the  property  is  lo- 
cated, except  as  thereafter  provided  in  the 
statute.  Section  1040,  as  amended  by  chap- 
ter 354,  Laws  1888.  See  cbi^ter  258,  Laws 
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1882.  It  is  further  enacted  that  personal 
property  which  Is  liable  to  taxation  shall  be 
aasessed  to  the  owner,  except  as  therein  pro- 
vided; and  the  assessor  is  required  to  place 
upon  the  assessment  roll,  opposite  to  the  name 
of  each  person  liable  to  assessment  on  per- 
sonal property,  the  valuation  of  all  personal 
property  owned  by  himself  or  wire,  or  of 
which  he  has  charge  or  possession,  as  lessee, 
occupant,  agent,  etc.,  which  is  liable  to  tax- 
ation. Section  1044.  The  present  statute 
does  not  require,  as  the  former  revision  did, 
that  where  a  person  was  assessed  as  trustee, 
guardian,  etc.,  the  designation  of  his  repre- 
sentative character  should  be  added  to  his 
name.  See  section  19,  c.  18,  Rev.  St.  1858. 
The  property  Is  assessed  to  the  person  in  pos- 
session, whether  be  be  the  owner,  or  holds  it 
as  agent,  or  In  some  other  representative  ca- 
pacity mentioned. 

If  the  defendant  bad  in  charge,  or  was  in 
possession  of,  the  logs  as  occupant  or  agent, 
they  wera  lawfully  assessed  to  it.  the  same  as 
though  it  were  the  absolute  owner.  No  dis- 
tinction need  be  made  in  the  mode  of  the  as- 
sessment, whether  the  person  is  such  owner, 
or  only  has  charge  of  the  property  as  agent 
for  the  owner,  because  the  statute  makes  no 
distinction.  For  the  purpose  of  taxation,  the 
agent  represents  the  owner.  The  word 
**agent,"  aa  used  in  the  statute,  only  implies 
or  means  one  who  has  charge  or  possession 
of  the  property  tor  any  purpose.  It  is  not  es- 
sential that  he  should  be  a  general  agent  to 
sell  the  property,  or  that  he  have  authority  to 
act  for  the  owner  tn  respect  to  it  in  all  mat- 
tors.  The  statute  makes  possession  or  the 
oare,  custody,  or  management  o£  the  proper- 
ty by  anotlier  sufficient  to  sustain  the  tax, 
as  well  aa  the  fact  of  ownership.  This  is 
very  clear  from  the  language  used,  which  Is 
definite  and  plain.  Does,  then,  the  evidence 
show  that  at  the  time  of  the  assessment  the 
defendant  was  In  diaige  or  possession  of  the 
saw-logs  as  tLg^nt  of  the  owner,  so  as  to  mi^e 
it  liable  fur  the  tax  under  the  statute?  We 
think  the  clear  and  decided  weight  of  feesU- 
mony  shows  that  it  was.  It  is  true  there  is 
srane  little  conflict  on  the  point,  hot  the  clear 
and  decided  preponderuioe  ot  evidence  fiavoTS 
the  conclusion  that  it  was  such  agent,  and 
had  such  possession  and  control  of  the  logs  as 
brings  the  castf  fully  within  the  provisions  of 
the  statute. 

We  shall  not  discuss  the  evidence  at  any 
length,  because  it  would  be  useless  to  do  so, 
but  merely  allude  to  some  Items  of  testimony 
which  sustain  the  conclusion  we  have  reached. 
It  appears  from  the  written  contract  to  whidi 
reference  has  been  made  that  the  defendant 
tn  November.  1886.  wM  Wame  12.000,000 
feet  of  sonnd  pine  saw-l(^,  wfaiiA  -were  to  be 
marked,  when  cat.  with  iU  private  mark,  as 
we  construe  the  evidence.  These  logs  were 
to  become  the  property  of  Wame  as  fttst  as 
they  were  banked.  Tto  defendant  agreed  to 
drive  the  logs  Into  the  liferrill  boom  on  the 
Wtooonsin  river'apon  the  first  water  in  the 
spring  ai  1887.  Mr.  Champagne  sa^  in  his 


testimony  that  they  were  all  banked  and  d&< 
livered  to  Wame  before  May  1.  1887.  He 
also  says,  in  substance,  that  they  were  to  be 
sawed  at  the  defendant's  mill  for  Warns,  or 
the  owner,  whoever  he  might  be.  Most  of 
the  logs  were  in  the  Merrill  boom  before  May 
1st,  and,  as  the  defendant  was  to  saw  them, 
it  is  obvious,  from  the  necessity  of  the  case, 
that  It  must  have  charge  and  possession  of 
them  in  order  to  manufacture  them  into  lum- 
ber. Mr.  Champagne  also  stated  in  his  testi. 
mony  before  the  justice  that  the  defendant 
managed  these  logs  from  the  time  they  were 
cut  from  the  tree  until  the  lumber  was  piled. 
It  is  true,  on  the  trial  in  the  circuit  court,  he 
made  other  statements  in  conflict  with  this 
item  of  testimony,  but  the  first  statement  is 
more  consistent  with  other  facts  proven  than 
his  sutaequent  ones.  It  la  evident  that  Mr. 
Champagne  was  not  a  willing  witness  for 
the  plaintiff,  and  that  he  desired  that  t^e  logs 
should  escape  taxation.  Consequently  he 
gives  no  more  information  to  the  taxing  offi- 
cers, aa  to  who  has  charge  of  the  logs,  than 
be  can  avoid.  Indeed,  bis  testimony,  aa  con- 
tained in  the  bill  of  exceptions,  is  not  marked 
with  that  spirit  of  candor,  fairness,  and  con- 
sistency  which  carries  conviction  to  the  mind 
of  its  entire  truth  and  accuracy.  The  assess- 
or testified  that  Mr.  Champagne,  when  ap- 
plied to.  made  a  statement  to  him  as  to  the 
personal  property  which  should  be  assessed 
to  the  defendant:  that  in  regard  to  the  item 
of  12,000.000  fMt  of  logs  he  told  the  assessor 
to  put  them  on  ttie  list;  s^d  that  while  tlio 
defendant  did  own  the  logs,  it  did  not  own 
them;  that  he  supposed  the  defendant  would 
have  to  pay  the  taxes  ap<m  tbem;  that  he 
would  let  ttiem  be  listed  as  against  the  de- 
fendant, and  if  he  wanted  to  make  a  change 
he  wonld  come  before  the  board  of  review 
and  make  It.  We  give  the  meaning,  not  the 
words,  of  the  witness.  Mr.  Champagne  does 
not  recollect  tbls  conversation,  or  remember 
that  be  told  the  assessor  to  pat  the  Umn  of 
12.000,000  logi  on  the  statement  of  personal 
property.  His  wantof reoollecCion.  however, 
by  a  fiimillar  rute.  cannot  overcome  the  posi- 
tive evidence  of  ttie  assessor  as  to  the  fact. 
This  evidence*  and  other  testimony  which 
corroborates  it.  leads  us  to  the  conclusion 
that  the  defendant  bad  cliai^  (A  the  logs 
when  they  were  assessed,  as  agent  of  the 
owner,  and  that  they  were  properly  listed  to 
it  on  the  statement  of  personal  property.  The 
fact  that  It  had  engaged  to  manufacture  the 
logs  into  lumber  at  its  mill  Is  a  most  cogent 
circumstance  showing  that  they  were  under 
its  charge  and  in  its  possession  for  the  own«r. 

There  la  some  testimony  to  the  effect  Uiat 
Wame  had  parted  with  his  interest  in  the 
1<^  before  the  Ist  of  May.  but  the  evidence 
of  that  fact  is  too  unsatisfactory  and  conflict- 
ing to  warrant  us  in  basing  any  conclusion 
upon  it.  But  the  evidence  that  the  defend- 
ant had  in  charge  or  possession,  as  occupant 
or  agent,  these  logs,  is,  to  our  minds,  estab* 
lished  by  the  most  convincing  and  satlafao- 
tory  proofs.   We  therefore  feel  justified  in 
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flettibg  aside  the  finding  of  the  learned  ciicoit 
court  to  the  contrary,  and  ordering  Judgment 
lor  the  plaintiff  for  the  amount  of  tax  claimed 
in  the  complaint,  with  interest  thereon  from 
the  commenoement  at  Uiis  suit.  It  is  eo  or- 
deced. 


HuBBABD  V.  Hubbard. 
iShipreme  Count  of  Witeonttn.  Not.  6, 1S80.) 
Drroiun— DsTBitSBB— AsuiTSBT. 
Jn  an  action  for  divorce  on  the  gronnd  of 
cruel  atid  inhuman  treatment,  defendant  may  plead 
as  a  defense  that  plfUntlff  is  goUty  of  adultery. 

Appeal  from  circuit  cotirt.  Fond  da  Lac 
county;  N.  S.  GiLSON,  Judfce. 

This  is  an  action  for  a  divorce.  The  cause 
of  action  alleged  in  the  complaint  is  for  cruel 
and  Inhuman  treatment  on  the  part  of  the 
defendant.  Tbe  answer  is  lengthy,  and  con- 
sists of  admissions  and  denials;  and,  as  a 
separate  answer  and  counter-claim,  alleges 
numerona  acts  of  misconduct  on  the  part  of 
the  plaintiff;  and  among  other  things,  and 
for  a  further  answer,  allies,  upon  informa- 
tion and  belief,  several  acts  of  adultery  com- 
mitted by  the  plaintiff  with  divers  persons, 
and  at  divers  times  and  places,  particularly 
named  therein.  On  motion  of  the  plaintiff, 
the  court  struck  out  of  the  answer,  as  irrele- 
vant, all  that  portion  thereof  relating  to  such 
adultery.  From  that  order  tin  £fttndant 
brings  this  appeal. 

Qerpheide  A  McKenna,  ( William  D.  Conk- 
Hn,  of  counsel,)  for  appellant.  A.  M.  BlcUtt 
for  respmdent. 

Oassodat,  J.,  (after  ttating  the  faoU  as 
obow.)  Id  Bupportof  Uie  order*  it  is  claimed 
that  adultery  u  not  pleadable  as  a  mere  de- 
fense <w  bar  to  the  action,  as  it  Is  said  to  be 
ben  pleaded.  It  has  recently  been  held  by 
ttils  conrt  that,  where  It  is  shown  that  each 
party  baa  been  guilty  of  an  offense  which  the 
statute  has  made  a  ground  for  divorce  In  fa- 
TOT  of  the  other,  the  oonrt  will  not  grant  re- 
lief to  ^tber.  Pease  Pease,  72  Wis.  186. 
89  'S.  W.  Bep.  188.  In  that  case  tlie  wife 
was  found  guilty  of  sdnltery.  and  the  hus- 
band was  fonnd  guilty  of  cruel  and  inhuman 
treatment,  which  was  allied  by  the  wife  in 
her  answer  merely  as  a  defense  and  bar  to  the 
action.  The  same  principle  haa  been  sanc- 
tioned in  a  recent  English  ease.  Otway  t. 
Otway,  L.  B.  13  Prob.  DIt.  141.  This  Is  on 
the  theory  that  "a  Judicial  separation  can  on- 
ly be  granted  where  tbe  petitioner  comes  to 
the  court  with  a  pure  character,  and  Is  free 
from  all  matrimonial  misconduct. "  Id.  The 
order  of  the  oircaitcoort  la  reversed,  without 
costs,  and  the  cause  is  remanded  Dor  farther 
I^oceedlngs  aoei»ding  to  law. 


Utttb  v.  Frost. 
(SufMWM  Court  of  WUcontin.   Nov.  5, 1B89.) 

AOTIOK  oh  OOHTRAOT— BVIDKHOl. 

Tsi  an  action  for  the  prloe  of  putting  a  tin 
loot  on  defendant's  house,  itappearea  ooJu^nalTaly 


ttkat  the  pnq>er  manner  of  fastening  it  was  to  plaoe 
cleats  on  It  as  near  as  possible  to  the  seams,  and 
to  nail  each  cleat  with  two  naUs.  There  was  evi- 
de&ce  that  muoh  of  the  work  was  not  so  done, 
and  that  conseqnentlr  the  roof  was  torn  oft  by  the 
wind.  As  aKaioBt  uu  evidence,  two  of  the  work- 
men testifiea  that  they  did  all  their  work  in  the 
proper  manner,  and  that,  as  far  as  they  knew,  it 
was  all  done  so;  but  there  was  another  workman, 
who  was  not  a  witness,  and  there  was  no  ovideaca 
that  bla  woitk  was  properly  done,  field,  Uiat  Judg- 
ment should  be  rendered  tor  defradaat  without 
giving  the  oase  to  the  jury. 

Appeal  from  circuit  court,  Sheboygan 

county. 

The  complaint  alleges  two  causes  of  action: 
Fimt,  for  putting  69  yards  of  standing  seam 
tin  rooBog  on  the  defendant's  factory  build- 
ing in  October  and  November,  1882,  at  the 
agreed  price  of  $1.50  per  square  yard,  mak- 
ing $103.50;  «econtiZy,  for  services  and  mate- 
ri^s  furnished  by  the  plaintiff  between  Oc- 
tober, 1882,  and  May,  1883,  In  putting  eaves- 
troughs  and  conductors  on  said  factory  build- 
ing, and  in  repairing  the  roof  thereof, 
amounting  to  $205.37,  »8  per  bill  of  particu- 
lars, in  which  it  appearal  that  the  charge 
for  Boch  conductors  and  eaves-troughs  was 
$44.86,  and  the  balance  thereof  for  repairs  to 
the  roof.  The  answer  contains  a  general  de- 
nial of  both  causes  of  action,  and  a  counterw 
claim  for  the  value  <tf  tlie  materials  used  by 
the  plaintiff,  and  furnished  by  the  defendant 
In  laying  said  roof,  and  which  became  value- 
less by  reason  of  tbe  unskillful,  careless,  and 
nuworkmau'llke  manner  in  which  the  roof 
was  laid,  and  claiming,  as  damages  therefor, 
$366.80.  The  plaintiff  replied,  denying  the 
oonnter-dalm.  At  the  dose  of  the  trial,  the 
oonrt  directed  a  verdict  in  favor  of  the  de- 
fraidant  for  8270.14.  From  the  judgment 
entered  thereon  the  pl^ntUC  brings  tills  ap* 
peal. 

FtUu  Svn^  and  A.  C.  PrucotU  for  ap- 
pellant. Beamam  d  WiUianu,  for  respond- 
ent. 

Cassodat,  J.,  {e^fter  itating  the  faaU  at 
a&otw.)  It  ^  conceded  that  tbe  roof  was  to 
be  put  on  in  a  good  workman-like  manner; 
that  the  plaintiff  was  to  "do  as  good  a  job  as 
anybody;**  that  to  do  such  job  it  became  nec- 
essary to  put  one  cleat  on  each  block  of  tin, 
which  was  14x20  inches,  and  nail  it  to  tbe 
roof  with  two  nails;  that  the  plaintiff  under- 
took to  pot  on  such  a  roof;  that,  within 
about  three  we^s  after  its  completion,  it 
was  blown  off  in  sections  by  tlie  wind.  Up- 
on the  former  appeal  It  was  held,  in  effect, 
that  there  was  no  sufflcieot  evidence  to  sus- 
tain a  verdict  in  favor  (hT  the  plaintiff.  68 
Wis.  425,  82  N.  W.  Bep.  231.  It  was  there, 
in  effect,  said  by  Mr.  Justice  Lton  that  it 
appeared  conclusively  from  the  evidence  that 
the  roof  in  question  **  was  not  secured  in-  that 
manner,  but  that  in  some  placea  the  cleats 
vere  placed  some  twenty-eight  inches  apart, 
and  even  a  greater  distance,  and  that  many 
of  them  were  fastened  with  but  one  noil.^ 
It  is  quite  immaterial  that  very  many  of  tbe 
cleats,  perhaps  a  majority  of  them,  were 
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plAced  the  proper  distance  from  each  other, 
and  pruperlj  nailed  to  the  roof -hoards.  **  That, 
"us  the  weakest  link  in  a  chain  is  the  true 
measure  of  the  strength  of  the  chain,  ao  the 
defective  portions  of  this  roof  give  the  true 
measure  of  the  suthciency  of  the  whole  roof." 
It  is  conceded  that  the  undisputed  evidence 
upon  the  last  trial  Is  to  the  same  effect,  un- 
less the  testimony  of  Willie  Sandrock,  with 
the  other  evidence  in  the  case,  tends  to  sliow 
thnt  every  one  of  such  tin  sheets  was  fastened 
with  a  cleat  and  two  nails,  iis  indicnted. 
There  is  no  question  but  what  Sandrock 
worked  for  the  plaintift  upon  the  roof.  A.t 
the  time  of  doing  so,  he  was  only  a  little  over 
15  years  of  age,  and  was  Just  learning  hia 
trade.  He  swears  that  he  put  one  cleat  on 
every  sheet  he  put  on,  and  two  nails  in  every 
cleat.  Two  other  persona  worked  for  the 
plaintiff  in  putting  on  the  sheeta.  One  of 
them  was  sworn.  He  worked  only  a  part  of 
eae'i  day  during  the  time.  He  testified,  In 
effect,  that,  so  far  as  his  knowledge  went, 
there  were  no  cleats  put  on  with  less  than 
two  nails,  and  that  one  cleat  was  put  on 
each  sheet.  The  other  person  who  worked 
for  the  plaintiff  putting  on  the  roof  was 
named  Koch.  He  was  there  every  day  dur- 
ing the  whole  time  the  roof  was  being  put 
on,  but  was  not  sworn  in  the  case.  There 
was  no  evidence  as  to  how  he  did  his  work, 
exi  ept  in  the  general  way  mentioned.  Since 
eitch  cleat,  with  the  nail  or  nails  therein, 
was  concealed  from  view  immediately  after 
it  WHS  put  on,  it  is  manifest  that  neither  of, 
the  witnesses  so  testifying  as  to  the  manner 
of  fastening  the  sheets  could  be  in  a  position 
to  have  knowledge  as  to  whether  Koch  put  a 
cleat  on  each  sheet,  and  two  nails  in  each 
cleat,  or  not,  unless  such  witness  was  with 
Koch  all  the  time  during  the  job,  and  kept 
constant  watch  of  his  work.  It  is  improbable 
that  either  of  them  did  so,  and  seemingly  im- 
possible, from  the  work  they  respectively 
testify  as  having  themselves  performed.  The 
result  is  thut  there  is  no  testimony  tending 
to  prove  that  Koch  did  all  of  his  part  of  the 
work  in  accordance  with  the  contract.  This 
being  so,  the  undisputed  evidence  as  to  the 
Inetlicient  manner  of  putting  on  portions  of 
the  roof  remains  as  upon  tiie  former  appeaL 
It  follows  that  the  reasons  there  given  against 
submitting  to  the  Jury  the  question  of  the 
efflciency  ot  the  work  are  equally  pertinent 
upon  this  appeal  in  support  of  the  direction 
of  the  verdict  in  favor  of  tbe  defendant.  For 
any  further  dlseassfon  of  that  question,  there- 
fore, we  would  refer  to  the  opinion  in  that 
case.  It  appears  from  the  nndisputed  evi- 
dence that  the  value  of  the  materials  fur- 
nished by  the  defendant,  and  need  by  the 
plaintiff,  in  potting  on  the  nxrf.  and  which 
were  thereby  rendered  Taluelesa  for  any  pur- 
pose, was  8315.  This  the  defendant  was  en- 
titled to  on  bis  counter-claim.  From  that 
amount  the  conrt  dedud»d  tbe  value  of  the 
conductors  and  eaves-troughs  furnished  by 
the  plaintiff,  and  for  which  he  claimed  $44.S6. 
leaving  «  balance  of  •270.14;  for  which 


amount  the  verdict  was  directed  In  favor  of 
the  defendant.  We  find  no  error  in  the  rec- 
ord. The  judgment  of  the  circuit  court  ia 
affirmed. 


QOLDSWOBTHT  9.  ToWN  OF  LiNVKN. 
(Supreme  Court  of  IfUoonaln.  Nor.  B,  1888:) 
DaraoriVH  Hiohwats— Noticb— Niw  Taui. 

1.  Rev.  St  Wis.  I  1830,  require*  persons  in- 
jured by  defective  highways  to  file  with  the  clerk, 
superviBOr,  and  other  officers  of  the  town  or  coun^ 
a  notice  of  his  claim,  within  a  prescribed  time,  as 
a  prerequisite  ot  the  right  to  sue  for  damages. 
Plal&tUt  testified  that  be  served  the  aotloe  on  the 
town-clerk  within  the  prescribed  time,  and  It  was 
proved  that  the  notice  was  served  oo  the  super^ 
visor.  The  snpervlsor  was  a  witness,  and  testified 
that  he  went  uid  enmined  the  deftats  in  the  road 
shortly  after  tbe  accident,  and  before  the  time  of 
notice  hod  expired,  but  did  not  testify  ss  to  the 
time  of  the  service  on  him.  Held,  that  It  was 
suffldentiy  shown  that  tbe  notice  was  served  on 
the  supervisor  within  the  prescribed  time. 

2.  Notice  of  defects  In  high  Trays,  given  to 
overseers  who  are  charged  by  akv.  St.  Wis.  {  1232, 
with  the  duty  of  keeping  higbwsjrs  in  repair,  and 
of  ezeouttng  all  lawfol  orders  of  the  supervisors, 
ia  notice  to  the  town. 

5.  In  sn  action  for  damages  for  injuries  from  a 
defective  highway,  tbe  Jury  were  Instmcted  as 
follows:  "It  Is  claimed,  tnttaiscsse,  that  t^e horse, 
at  the  Ume  of  the  accident,  was  ranning  away,  or 
was  not  under  the  control  of  tbe  plaLntlfC  If  you 
find  from  the  evidence  that  such  was  tbe  case,  and 
you  find  that  if  the  horse  had  not  been  rannlng 
away,  or  If  It  had  been  under  tbe  oontrol  of  the 
plaintitE,  this  aooident  might  not  bare  hainieDed. 
the  plaintiff  cannot  recover. "  Held  that,  If  this 
charge  was  objectionable  as  including  in  the  words 
"this  aocldent  might  not  have  happened "  sn  ele- 
ment not  essential  to  the  non-UaUu^  of  defend- 
ant, a  finding  that  plaintiff  bad  ooatrol  of  the  horse 
rendered  the  error  harmless. 

4.  Plaintiff  having  recovered  judgment,  aflida- 
vits  of  newly-disoovered  evidence  were  submitted, 
tending  to  show  that  plaintiff  bad  admitted,  after 
the  accident,  that  his  horse  went  down  the  hill 
on  a  trot;  that  tt  ran  into  a  ditch  iu  spite  at  Ids 
best  efforts ;  that  he  attribnted  the  soddmfc  to  the 
fact  that  he  eoold  not  keep  the  horse  in  the  high- 
way: and  that  the  haraess  was  a  miserable 
patohed-np  affair,  and  the  wagon  was  poor  and 
rickety.  Also  it  was  shown  that  plaintiff's  sister. 
In  his  presence,  had  said  that  plauitiff's  boise  ran 
away  down  the  hill  Into  a  ditch.  Held,  that  the 
evidence  was  such  as  to  require  the  granting  of  s 
new  trial. 

6.  Evidence  offered  as  newly  discovered,  to  ob- 
tain  a  new  trial,  and  tending  to  show  direct  ad- 
missions of  plaintiff,  Is  not  cumulative,  where  the 
only  similar  evidence  on  the  trial  was  that  state- 
ments to  the  same  effect  were  made  by  another  in 
plaintitPs  presence,  and  tiie  question  was  submit- 
ted to  the  jury  whether  the  party,  at  the  tlme^ 
either  heard  them,  or  so  reaUsed  their  importaa  to 
be  able  to  oontradtot  them. 

Appeal  from  circuit  court,  Iowa  oounty. 

This  is  an  action  for  personal  irijarles  to 
the  plaintiff  and  hts  wagon  and  harness, 
while  traveling  npon  the  highway  described, 
on  the  evening  of  August  I,  1886,  alleged  to 
have  occurred  by  reason  of  and  on  account  of 
the  insuffloiency,  unsafe  condition,  and  want 
of  repair  t>t  said  highway  at  the  point  of  said 
accident,  without  any  negligence  or  fault  on 
the  part  of  the  plaintiff,  with  the  usual  al- 
legations in  such  cases.  The  answer  con- 
aists  of  denials  and  admissior.s,  and  allies 
contributory  uegligeace  on  the  part  (tf  the 
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plninttfT.  At  the  close  of  the  trial  the  jury 
returned  a  special  verdict  to. the  effect  (1) 
that  the  highway,  at  the  time  and  place  of 
the  acei<lent,  was  insulDclent,  and  out  of  re- 
pair; (2)  that  the  plaintiff  was  injured  by 
reason  of  auch  Insufficiency  and  want  of  re- 
pair; (3)  that  at  the  time  of  such  accltlent 
the  plaintiff  was  exercising  ordinary  care  in 
traveling  along  the  higltway;  (4)  that  at  the 
time  of  the  accident  ttie  horse  he  was  driving 
was  tinder  the  control  of  the  plaintiff;  (5) 
that  the  overst-er  of  tlie  highway  tn  the  dis- 
trict where  the  accident  toolc  place  did  know 
of  Bald  defe  t  or  insufflclency  long  enough 
befurethe  time  of  the  accident  to  have.  In  the 
exercise  of  ordinary  care,  fllled  the  dlteh,  or 
to  have  placed  barriers  to  protect  travelers 
from  going  into  it;  (6)  timt  the  notice  re- 
quired by  statute  to  be  given  to  the  town 
board  of  an  injury  happening  upon  a  high- 
way was  given  to  the  board  nf  this  town  as 
to  this  injury,  and  the  plaintiff's  claim  was 
presented  for  allowance  by  the  board,  as  the 
statute  requires,  and  the  same  wasdisallowetl, 
and  this  action  was  not  commenced  until 
after  the  time  had  expired  within  which  tlie 
statute  says  It  shall  lie  commenced;  (7)  that 
the  plaintiff  Is  entitled  to  recover  from  the 
defendant  town,  on  account  of  Injuries  he 
received  bysaid  accid^t,  $100,  Thfreiipon, 
and  on  Octiiber  5.  18ti8,  and  before  the  entry 
of  jud  ment  herein,  the  defendant  moved 
the  court  to  set  aside  said  verdict,  and  grant 
a  new  trial,  for  several  reasons  therein  spe- 
olBfaliy  8tate<l,  but  which  motion  was  denied 
and  overruled  by  the  court,  Uctober  6,  Ititi8, 
and  judgment  onlered  thereon.  After  judg- 
ment WHS  entered  utton  said  verdict,  the  d^ 
fendant  moved  the  court  to  set  aside  and  va- 
cate said  Judftment  and  venllct,  and  grant  a 
new  trial  therein,  on  the  gruund  of  newly- 
dlscovered  evidence,  stated  in  tlie  aflldavits 
constituting  a  part  of  the  motion  papers. 
Said  motion  came  on  to  be  heard  February 
14,  1689,  and  tiie  same  was  denied,  with 
costs,  and  the  order  entered  accordingly. 
From  said  judnment.  and  also  from  said  hut- 
mentioned  order,  the  defendant  brings  these 
appeals, 

Orton  A  Othontt  and  /.  P.  Smstkert  for 
appellant,  apentlty  A  Melihion,  J,  M. 
Smltht  and  AlUfo  Jmks,  for  respondent. 

Cassodat,  J..  {t^fUr  ttating  the  faaU  ta 
ttbotst.)  The  plaintiff,  with  his  wife  and  two 
ohlldren.  In  a  light  wagon  drawn  by  one 
bone,  was,  at  the  time  of  the  accident,  trav- 
ding  upon  the  highway  leading  from  the 
Welsh  settlement  to  Mineral  Point.  It  ap- 
pears from  the  evidence  tliat  as  he  appnNU'faed 
the  dttch  at  which  he  was  injured,  and  when 
248  fiwt  from  it,  he  oame  to  the  top  of  a  hill 
whi(^  dt^cended  for  about  200  feet  towards 
the  place  of  the  accident,  and  from  tliat  poi  nt 
to  the  ditch,  a  distance  of  about  48  feet,  the 
road  was  nearly  level.  For  that  distance  of 
2U0  feet  the  traveled  track  appears  to  have 
been  snbstantiaily  on  the  line  with  the  right 
of  way,  except  that  the  lower  end  of  It 
T.4SH.w.nal6— 42 


turned  slightly  to  the  philntlff's  right  as  he 
was  driving,  and  continued  to  turn  in  that  di- 
rection until  within  a  shoit  distance  from  the 
ditch,  when  it  began  to  turn  quite  ahruptly 
the  other  way,  and  so  continued  for  some  dis- 
tance beyond,  until  the  road  appears  to  liave 
l>een  at  right  angles  with  the  road  at  the  top 
of  (he  hill.  The  ditch  was  evidently  caused 
by  the  water  running  across  the  road,  and 
ran  at  nearly  right  angles  from  It,  on  the 
plaintiff's  right  aa  lie  came  down  the  hill. 
There  is  evidence  tending  to  show  that  it 
commenced  some  two  or  three  feet  from  the 
traveled  track,  and  at  that  point  was  fr<»n 
one  to  two  feet  deep,  and  widened  and  deep- 
ened rapidly,  so  that  at  a  distance  of  from  six 
to  ten  feet-  from  the  main  traveled  track  It 
was  from  three  to  Ave  feet  wide,  and  from 
two  to  four  feet  deep,  and  was  so  overhung 
with  weeds  and  grass  that  the  ditch  itself 
could  hardly  be  seen  by  travelers  In  the  day- 
time, especially  when  coming  down  the  hill. 
It  appears  to  have  been  In  the  neighborhood 
of  8  oVlock  in  the  evening  of  August  1, 1886, 
wiien  the  plaintiff,  driving  down  the  hill,  got 
outside  of  the  traveled  track  on  hts  right 
with  all  the  wheels  of  his  wagon,  and  so  drove 
into  the  ditch  and  was  injured. 

We  must  hold,  upon  principles  too  well  es- 
tablished in  tills  court  to  require  the  citation 
of  authority,  that  the  evidence  Is  sufficient 
to  sustain  the  findings  of  tlie  jury  to  the  ef- 
fect that  at  the  time  and  place  of  the  accident 
the  bigliway  was  insufficient  and  out  of  re- 
pair, and  tliat  the  plaintiff  was  injured  by 
reason  thereof.  The  question  whether  the 
ditch  WHS  so  connected  with  the  traveled  por- 
tion of  the  highway  as  to  endanger  the  safety 
of  those  traveling  tiiereon  was,  as  we  think, 
upon  all  tlie  evidence,  one  of  fact  for  the 
jury.  Nor  can  we  hold,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  It  Is  claimed  that  there  is  no 
proof  in  tlie  record  of  the  service  upon  a 
sopervLw  of  the  town  of  the  notice  In  writ- 
ing, signed  by  the  plaintiff,  ''stating  tlie  place 
wliere  such  damage  OL-currei1,  and  describing 
generally  the  insufficiency  or  want  of  repair 
wlilch  occasioned  it,  and  that  satisfaction 
therefor"  was  claimed  of  such  town  within 
the  time  required  by  section  1S39,  Rev.  tit 
The  plaintiff  testified  u]Hin  the  trial  as  fol- 
lows: "I  served  a  copy  of  this  notice  on  the 
town-clerk  of  the  town  of  Linden,  Septem- 
ber 28,  1886,  and  a  copy  of  this,  on  Mr. 
Coatee,  chairman  of  the  town  board  of  Lin- 
den. [Notices  offered  in  evidence,  hereto  at- 
tached, marked  •  Exhibits  A '  and  *  B.']"  The 
notice  thus  put  In  evidence  and  marked  "Ex- 
hibit A"  was  addressed  "to  tiie  supervison 
and  clerk  of  the  town  of  Linden,  in  said 
county,"  and  it  Is  conceded  tliat  it  was  served 
on  the  town-clerk,  September  28,  1886.  as 
stated  in  the  testimony  quoted.  But  it  is 
chiimed,  that  while  this  testimony  shows  that 
such  Exhibit  B  was  served  **on  Mr.  Ooates, 
chairman  Ot  the  town,"  yet  that  It  does  not 
show  when  It  was  so  served.  It  may  be 
taiilj  Inferred  tboefrom,  howeYert  that  lb 
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was  served  at  the  same  time  as  Exbtbit  A* 
and  that  was  within  the  time  required  by 
the  section  of  the  statute  cited.  EspecIaUy 
should  such  inference  be  indulged  since  Mr. 
Cyoates,  the  cJiairman  upon  whom  It  was 
served,  was  examined  as  a  witness  upon  the 
trial,  and  stated,  in  effect,  that  he  went  to 
the  place  of  the  acctdent,  and  examined  it, 
some  three  weeks  after  the  injury,  but  was 
silent  respecting  the  time  when  the  notice 
was  served  upon  him.  Had  it  been  served 
too  late,  it  would  have  been  a  very  easy  mat- 
ter for  him  to  have  so  stated.  It  is  not  seri- 
ously contended  that  that  notice  did  not  de- 
scribe the  place  of  tbe  injury  sufficiently  to 
satisfy  the  requirements  of  the  section  cited. 
We  must  therefore  hold  that  there  is  evi- 
dence to  sustain  the  sixth  finding  of  the  jury. 

Exception  is  ti^en  because  the  court 
charged  the  jury  that  "it  Is  claimed  in  this 
case  that  the  horse  at  the  time  of  the  acci- 
dent was  running  away,  or  was  nob  under 
tiie  control  of  the  plalntifE.  If  you  find,  from 
tbe  evidence,  that  such  was  the  case,  and 
yoQ  find  that  if  the  horse  had  not  been  run- 
ning away,  or  if  it  had  been  under  the  con- 
trol of  tbe  plaintiff,  this  accident  might  not 
have  happened,  the  plaintiff  cannot  recover. " 
Much  discussion  has  been  indulged  by  coun- 
sel as  to  the  precise  meaning  of  this  portion 
of  the  charge.  Tbe  ambiguity,  it  any,  seems 
to  arise  from  the  repeated  combined  use  of 
affirmative  and  negative  expressions.  The 
charge  seems  to  have  been  to  the  effect  that 
if  the  jury  found,  from  the  evidence,  that  at 
the  time  of  the  accident  the  horse  was  run- 
ning away,  or  not  under  tbe  control  of  the 
plaintiff,  and  that  otherwise  the  accident 
might  not  have  happened,  then  the  plaintiff 
coald  not  recovw.  It  is  said  that  this  charge 
entirely  ignores  the  liability  of  the  town  in 
case  the  fright  of  the  hone  had  originally 
t>een  caused  by  a  defect  in  the  highway.  But 
the  learned  counsel  for  tbe  d^endant  con- 
cedes that,  this  error.  If  It  be  an  error,  was 
not  prejudicial  to  tbe  defendant.  He  claims, 
however,  that  the  words,  "this  accident 
might  not  have  happened,"  In  the  passage 
-quoted,  "tntrodacee  an  dement  as  essential 
-to  tbe  non-liability  of  the  defendant,  which 
does  not  exist  in  the  law."  Accordingly,  he 
requested  «b  Instruetlcm  that,  "if  the  Jury 
believe,  from  the  evidence,  that  the  horse 
the  plaintiff  was  driving  became  nnconteolla- 
ble  befora  the  accident,  and  that  such  condi- 
tion did  not  proceed  from  any  neglect  on  the 
part  of  Uie  town  or  its  oflBcers,  and  was  not 
under  control  of  the  plaintiff,  at  tbe  lime  of 
ttie  accident,  then,  though  there  may  have 
been  no  fault  in  that  regard  on  the  part  of 
the  plaintiff,  the  plaintiff  cannot  recover 
against  the  town."  It  will  be  observed  that 
not  only  the  charge  thus  given,  bat  tba  in- 
struction thns  requested,  is  baaed  apon  tt» 
theory  that  the  Jury  should  find  that  at  tiie 
time  of  tbe  accident  tiie  hone  was  not  under 
tiie  control  of  the  idalntUI.  The  Jury,  bow- 
ever,  found  that  at  the  time  of  tbe  accident 
the  horse  was  under  tlw  contnd  of  the  plain- 


tiff. This  finding  seems  to  eliminate  from 
the  case  the  supposed  error,  if  one  in  fact 
existed.  To  use  tlie  language  of  the  same 
counsel,  the  charge  given  "does  not  stop 
with  tbB  facts  of  the  case  concerning  the 
manageableness  of  tbe  horse,  if  the  jury 
found  that  question  in  favor  of  the  defend- 
ant, but  requires,  in  that  event,  that  the  jury 
enter  upon  a  speculation  as  to  what  might 
have  occurred  had  the  horse  not  become  un- 
manageable." Since  the  jury  did  not  "find 
that  question  in  favor  of  the  defendant,"  but 
in  favor  of  the  plaintiff,  it  is  manifest  that 
the  "event"  never  occurred  which  is  said  to 
have  required  them  to  "enter  upon  a  specu- 
lation" of  the  character  indicated.  We  must 
hold  that  tbe  error  in  the  charge.  If  any,  as 
eliminated  by  the  finding,  was  not  prejudi- 
cial to  the  defendant,  and  must  tlierefore  be 
disn^arded. 

It  is  claimed  that  tbe  finding  of  the  jury  to 
.  the  effect  that  the  overseer  of  highways  had 
knowledge  of  tbe  defect  long  enough  before 
the  accident  to  have  remedied  the  same,  and 
thus  have  prevented  the  injury,  was  insuffi- 
cient to  charge  tite  town;  in  other  words, 
that  the  notice  of  a  defect  In  a  highway,  in 
order  to  charge  Mie  town  with  injury  there- 
from, must  be  brought  home  to  one  of  the 
supervisors,  Instead  of'  the  overseer  of  the 
district.  Overseers  are  charged  with  the 
duty  of  repairing  and  keeping  In  good  order 
the  highways  within  their  respective  dis- 
tricts, and  to  remove  all  obetructions  there- 
from, and  to  execute  all  lawful  orders  of  tbe 
supervisors.  Section  1232,  Bev.  St.  True, 
as  officers,  they  are  subordinate  in  rank  to 
the  supervisors  of  the  town;  nevertbeleea  we 
must  bold  that  notice  to  the  ovetseer  of  a 
defect  of  a  highway  in  his  district  te,tn  legal 
effect,  a  notice  to  tbe  town. 

Exception  is  taken  because  the  court 
charged  that  "the  testimony  relied  npon  to 
establish  such  runaway  or  such  uncontrolla- 
bleness  is  mainly  tbe  testimony  of  Hr.  and 
Mrs.  lAwinger  as  to  what  Ito.  Lawlnger 
heard  Mrs.  Qoldsworthy  say  upon  tbe  night 
of  the  accident,  while  the  plaintiff  was  In  the 
same  room,  without  contradiction  by  the 
plaintiff."  We  cannot  think  that  such  ex- 
pression ot  opinion  reflecting  theovideBco 
by  tiio  use  <a  tba  word  "munly."  in  thlt 
portion  of  the  charge,  was  unjust  or  prejudi- 
cial to  the  defendant;  espedally  staica  the 
other  testlmoay,  If  any,  was  drcumatantlaL 
Trial  courts  must  be  permitted  to  exOTdse 
some  latitude  In  such  expressions  of  opinion. 
Massuere  t.  Dickens,  70  Wis.  91.  85  N.  W. 
Rep.  849.  After  stating  tiie  drenmstancea 
under  which  statements  ol  the  wife  In  tbe 
presence  of  Uie  {dalnUlf  would  tend  to 
stitute  an  admission  on  his  part,  tbe  court 
charged  the  J  ury  to  the  effect  that  It  the  plains 
tiff  did  not  hear  such  atatemrata,  or  was  in 
such  a  condition  as  not  to  taUy  realize  their 
impOTt,  or  as  not  to  lie  able  to  ccH^radict 
them,  then  th^  did  not  constitute  an  admis- 
sion on  his  part.  We  think,  nnderall  the  ev- 
idence, tbe  question  Involved  therein  waa 
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one  of  fact  for  the  Jury,  and  therefore  prop- 
erly submitted. 

Error  is  assigned  becanse  the  court  refused 
to  aet  Hslde  the  judgment  and  verdict,  and 
grant  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence.  It  appears  from  the 
affidavits  of  George  MorgHn,  in  effect,  that  he 
and  the  plaintiFT  were  together  on  the  farm 
of  John  P.  Jones,  in  the  town  of  Mifflin,  some 
days  after  the  accident;  that  while  then  and 
there  in  conversation  aboat  the  accident  the 
plaintiff  told  him  (Morgan)  that  the  mare 
"went  down  the  hill  on  a  jog-trot"  on  that 
occasion;  that  he  could  not  Iceep  the  mare  In 
the  highway;  that  she  would  keep  going  to- 
wards the  fence;  that  she  ran  into  a  ditch, 
where  he  and  liis  wife  were  thrown  out,  in 
spite  of  his  best  efforts;  that  he  attributed 
the  accident  to  the  fact  that  he  whs  unableto 
keep  the  mare  in  the  track  or  highway;  that 
the  harness  on  the  mare  that  day  was  a  mis- 
erable, patched-np  affair,  and  the  wagon  was 
very  poor  and  rickety.  It  also  appeara  from 
the  attidavit  of  Francis  Little,  in  effect,  that 
so«)n  after  the  accident  he  met  the  plaintiff, 
with  a  bandage  around  his  head,  in  the  drug- 
store of  John  H.  Yivian.  in  Mineral  Point; 
that  he  then  and  there  asked  him  what  was 
the  matter;  that  the  plaintiff  then  and  there 
replied,  "I  had  a  ba^Srunaway  in  the  Welsh 
settlement,"  but  made  no  complaint  "about 
the  highway  or  its  condition."  It  also  ap- 
pears from  the  affidavit  of  Roljert  Hughes,  in 
effect,  that  after  the  aocident  he  met  the 
plaintiff  and  his  sister  in  an  hotel  named,  in 
Mineral  Point;  that  he  then  and  there  had 
conversation  with  them  about  the  accident; 
that  the  plaintiff  then  and  there  told  him 
"tliat  he  had  had  a  terrible  bad  runaway  in 
the  Welsh  settlement  ;*'  that  the  sister  then  and 
there,  and  in  the  presence  and  hearing  of  the 
plaintiff,  told  him  "that  the  tiorse  her  brother 
was  driving  ran  away  down  the  hill,  and  In- 
to a  ditch  close  to  Podley's  old  place. "  These 
several  statements  are  denied  in  an  affidavit 
of  the  plaintiff.  His  sister  also  denies  tbe 
statements  so  made  by  Hughes.  Other  affi- 
davits tend  to  show  that  the  wagon  and  har- 
ness were,  at  tbe  time  of  the  accident,  in 
good  condition.  Such  conflict,  however,  can- 
not be  determined  upon  affidavits.  For  tbe 
purpose  of  the  motion,  such  newly<di8COvered 
evidence  must  be  regarded  as  true.  Its  perti- 
nency and  importance  upon  the  issue  tried 
cannot  be  doubted.  It  appears  from  the  affi- 
davits of  the  several  supervisors  of  tbe  town 
that  sneh  new  evidence  was  not  discovered 
antil  on  and  lubsequenUy  to  November  8, 
lass,  Dotwithflitanding  soon  after  the  acci- 
dent, and  at  divers  times  before  the  trial, 
pretty  thorough  investigation  and  inquiries 
were  made  for  the  purpose  of  ascertaining 
all  evidence  supposed  to  exist,  and  pertinent 
to  tbe  defense. 


The  only  remaining  question  Involved  is 
whether  such  new  evidence  is  of  such  a  char- 
acter as  to  require  the  court,  in  the  exercise 
of  a  sound  discretion,  to  grant,  a  new  trial. 
On  the  one  hand,  it  Is  claimed  that  such  new 
evidence  is  uncertain,  contradictory,  and 
cumulative;  on  the  other  hand,  It  is  claimed 
that  it  is  new,  and  not  cumulative.  No  ev- 
idence was  given,  nor  attempted  to  be  gi  ven, 
upon  the  trial,  of  any  admissions  made  by  the 
plaintiff,  except  by  way  of  acquiescing  in 
statements  made  by  his  wife.  As  to  such 
statements,  as  already  indicated,  it  was  com- 
petent for  the  jury,  under  the  charge,  to  find, 
either  that  the  plaintiff,  by  reason  of  his  con- 
dition at  tbe  time  it  is  claimed  tbe  statements 
were  made,  did  not  hear  them,  or,  if  he  did, 
that  by  reason  of  such  condition  he  did  not 
fully  realize  their  import,  or  so  aa  to  be 
able  to  contradict  them.  The  finding  of  the 
jury,  therefore,  is  to  the  effect  that  the  plain- 
tiff made  no  admiaaion  respecting  the  uncon- 
t'  'liability  of  his  horse.  This  court  has  held 
that  "testimony  is  not  merely  cumulative 
when  it  tends  to  prove  a  distinct  fact  not  tes- 
tified to  at  the  trial,  although  other  evidence 
may  have  been  Introduced  by  the  moving 
party  tending  to  support  the  same  ground  of 
claim  or  defense  to  which  such  fact  Is  perti- 
nent." Wilson  V.  Hank,  41  Wis.  94.  In 
the  opinion  in  that  ease,  Mr.  Justice  Ltoh 
has,  upon  authority  and  reason,  fully  dis- 
cussed the  question  as  to  when  such  newly- 
discovered  evidence  is  cumulative,  and  when 
nut.  The  rule  thus  laid  down  has  frequent- 
ly been  sanctioned  in  snbseqnent  cases. 
Finch  V.  Phillips,  41  Wis.  393-895;  Hinton 
V.  Railway  Co.,  65  Wis.  334,  27  N.  W.  Rep. 
147;  Krueger  v.  City  of  MerriU,  66  Wis.  81, 
27  N.  W.  Rep.  836.  Tbe  discretion  of  the 
trial  court  in  such  mstten  Is  a  legal  discre- 
tion, and  Is  very  much  the  same  in  principle 
as  opening  ordinary  defaults.  Where  the 
moving  party  is  free  from  laches,  and  the 
newly-discovered  evidence  is  of  the  character 
indicated.  verlQed  by  apparently  credible  wit- 
nesses, pertinent  to  the  material  issue  in  the 
case,  and  such  as  might  have  changed  the  re- 
sult of  the  trial,  there  would  seem  to  be  no 
injustice  in  opening  the  caae,  and  granting  a 
new  trial,  upon  reasonable  terms.  Whereatt 
V.  ElUs.  70  Wis.  215,  86  N.  W.  Rep.  314; 
Cleveland  v.  Hopkins,  S6  Wis.  887. 18  N.  W. 
Rep.  225.  Upon  the  authority  of  the  cases 
cited,  we  must  hold  that  It  waa  orror  not  to 
.  grant  a  new  trial  apon  aacb  terms. 

The  judgment  d  the  circuit  court,  and  the 
order  i«fusing  to  grant  a  now  trial,  are  each 
reversed,  and  the  cause  is  remanded,  with 
direction  to  grant  a  new  trial  upon  condition 
of  the  payment,  witbln  a  time  to  be  named, 
of  the  plaintiff's  taxable  costs  tn  the  trial 
court,  and  for  fnrtber  proceeding  according 
to  law. 
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A.  0.  GoNK  Co.  V.  Little  Suahioo  Lum- 
•BEB  &  Manuf'o  Go.  et  al. 

iSupnme  Court  of  WiaeoTiBln.  Not.  S,  1889.) 
Obstruction  ow  STRBun— Btidbkos. 
1.  Bev.  St.  Wifl.  I  1R98,  proTideB  that  every 
person  who  sball  obstruct  any  Davifable  stream  in 
any  tnaoner,  so  aa  to  ttnpalr  the  free  navigation 
thweof,  or  place  In  nitA  stream,  or  any  tribntary 
thereof,  any  substance  whateoevw,  ao  that  the 
same  may  obstruct  such  stream  or  impede  its  free 
navigation,  or  ooostruct  or  maintain  any  boom  not 
authorized  by  law,  shall  be  liable,  eto.  Held,  that 
a  dam  whlcn  Interferes  with  the  passage  of  logs 
Is  not  an  unlawful  obstniotion  unless  it  materially 
Impaired  the  value  of  the  stream  for  floating  pur- 
poses. 

S.  In  an  action  for  obstmctinfir  a  stream  there 
was  testimony  on  the  part  of  plaintiff  that  defend- 
ant bad  stated  that  he  would  drive  plaintiff  off 
the  river,  Implying  that  he  entertained  ill  feeling 
and  malice  towaras  him,  and  that  he  had  con- 
structed his  dam  improperly  ao  as  to  embarrass 

Elaintiff.  Held,  that  defendant  could  introduoeev- 
lenoe  as  to  how  his  dam  was  constructed,  in  order 
to  rebut  any  presumption  of  ill  feeling  and  malice 
In  Gonstruoting  his  dam  as  it  was.  - 

&  Evidenoe  lending  to  show  that  a  witness 
had  made  statements  out  of  court  as  to  material 
facts,  different  from  his  testimony,  la  admisalble 
to  Impeach  him. 

Appeal  from  elnuife  court.  Fond  dn  Jm 
eountj. 

Action  b7theA.O.GoonGoinpftn7  against 
tbe  Little  Suamleo  Lumber  &  Manufacturing 
Company  ami  Anson  Eltlred,  to  recover  dam- 
ages siistai  ned  hj  tbe  plaintl  ft  in  consequence 
m  obstructions  wrongfully  placed  by  the  de- 
fendants in  tbe  Little  Suamioo  river,  a  public 
navigable  liigfaway.  Judgment  for  defend- 
ants, and  plalntlft  appt'als. 

B.  H.  BUU,  C.  W.  Felker,  and  W.  Vila*, 
for  appellant.  C.  B.  Vroman  and  B.  8, 
Bragg,  for  respondents. 

Cole.  C.  J.  It  is  the  undoubted  policy  of 
the  state,  as  manifested  in  its  legisbiiion,  to 
secure  the  use  of  all  streams  witfain  Its  terri- 
torial limits  which  are  navigable  aa  public 
highways.  In  respect  to  meandered  stxeama 
which  were  returned  by  the  government  sur- 
v^ors  as  navigable,  tbe  Ipglslatore  has  de- 
dared  them  navigable  su  far  as  tbesame  have 
been  meandered,  to  the  extent  ttiat  no  dam, 
bridge,  m  other  obstruction  sliall  be  made  in 
or  over  the  same  without  legislative  permia- 
sion;  but  this  does  not  restrict  the  power 
granted  by  law  to  towns,  ooanties,  or  cities 
to  construct  bridges  over  such  streams.  Sec- 
tion 1596.  This  court  has  decided  that  it  is 
the  settled  law  of  the  state  that  streams  of 
Bufflctent  capacity  to  float  logs  to  market  are 
navigable;  and  It  Is  not  essential  to  the  pub- 
lic easement  that  this  capaidty  be  continuous 
throughout  the  year,  but  it  is  suflBfient  that 
the  stream  have  periods  of  navigable  eapno- 
ity,  ordinarily  recurring  from  year  to  year, 
and  continuing  long  enough  to  make  It  use- 
ful as  a  highway.  Whisler  v.  Wilkinson,  22 
Wis.  546;  Sfllers  v.  Lumbering  Co.,  39  Wis. 
525;  Olson  v. Merrill. 42  Wis. 203.  Tliereal 
test  to  determine  whether  the  steam  is  a  pub- 
lic highway  is  not  the  fact  that  it  lias  been 
meanderad  and  returned  as  navigable,  but 


whether  it  Is  navigable  In  fact,  capable  of 
being  used,  and  actually  used,  for  floating 
lumber  and  logs  and  other  products  of  the 
country  to  mill  and  market  If  It  is.  it  is 
then  a  public  highway.  So  that  wliere  a 
strenm  is  in  fact  usefully  navigable  in  this 
manner,  to  use  the  Inngunge  of  one  of  plnin- 
tifl's  counsel,  "all  the  rights  of  the  public 
attach,  and  no  obstruction  can  be  placed 
therein  without  lefrislative  permissiun."  But 
still  it  is  obvious  that  it  is  not  every  obstruc- 
tiun  placed  In  a  navigable  stream  which  la  a 
nuisance.  A  distinction  may  well  be  made 
between  those  streams  which  are  capable  of 
floating  lofES  and  timber  only  at  certain  pe- 
riods, and  then  for  a  few  days,  in  timtfs  uf 
freshet,  and  streams  which  are  capable  of 
more  extended  and  constant  navi^tion.  It 
seems  to  ns  tliat  in  reason  and  commtm  jus- 
tice a  distinction  should  l>e  made  in  view  of 
riparian  rights.  For  if  tbe  right  of  floatage 
is  paramount,  so  that  no  bridge  or  dam  or 
other  olistruction  can  be  placed  in  or  over  tbe 
stream  by  tbe  riparian  owners,  bis  use  and 
enjnyment  of  his  property  are  unnecessarily 
abridged  and  restricted.  8upposetheriparlan 
proprietor  owns  tlie  land  on  Iwth  sides  of  the 
stream,  and  there  Is  a  water-power  which 
can  be  utilized  and  made  valuable  bf  means 
of  a  dam,  can  he  nut  contract  such  dam,  and 
utilize  bis  power,  providing  be  makes  a  rea<- 
sonable  provision  for  the  pasnage  of  logs 
through  bis  dam?  Can  he  not  bnild  a  bridge 
over  the  stream  for  the  convenient  pasSHge 
from  one  part  of  his  land  to  tlie  otherl?  The 
owner  must  not  so  obstruct  tlie  stream  as  to 
materially  impair  its  ns^ulness  for  tbe  pur- 
pose of  navl^tion;  but,  if  It  only  can  be 
used  for  floating  logs  and  timber,  the  riparian 
owner  is  twund  not  to  obstruct  its  reasonable 
use  for  that  purpose. 

The  rights  of  the  riparian  owner  and  of 
tbe  public  are  both  to  be  enjoyed  with  due 
regard  to  tlie  existence  and  preservation  of 
the  other.  The  right  of  floatage  of  logs  Is 
not  paramount  In  the  sense  that  tbe  using  of 
tbe  water  by  the  riparian  owner  fw  machin- 
ery Is  unlawful  so  long  as  he  dues  not  mate- 
rially or  unreaaoni^ly  interferewiththe  pab- 
llc  right,  (Moraan  v.  King,  IB  Barb.  277; 
Oould,  Waters.  §  110;  Harrii^ton  v.  Edwards, 
17  Wis.  586;)  but  he  may  use  the  stream  and 
its  banks  fbr  every  purpose  not  Inconsistent 
with  the  public  use.  Section  1596  seems  to 
go  on  9(Hne  such  principle.  It  provides  that 
every  person  who  sb^  obstruct  any  navi- 
gable stream  In  any  manner,  so  as  to  Impair 
tbe  free  navigation  thereof,  or  place  In  such 
stream,  or  any  tributary  thflniof,  any  sub- 
stance whatsoever,  so  that  the  same  may  float 
ill  or  into,  and  obstruct,  any  such  stream.or  im- 
pede its  free  navigation,  or  constructor  main- 
tain,  or  aid  In  the  construction  or  maintenance 
of.any  boom  nut  authorized  by  law  in  any  such 
navigable  stream,  shall  be  liable  to  a  penalty, 
etc.  Tins  plaitily  implies  that  an  obstruc- 
tion in  a  navigable  stream  which  does  nut 
impair  tbe  free  navigation  thereof,  though 
nut  authorized  by  hiw,  is  not  a  nuisance  and 


Digitized  by 


wis.)    A.  G.  CONN  CO.  V.  LITTLE  SUAMICO  LUMBER  ft  MAXUF'G  CO.  661 


unlawful.  Dams,  booms,  mills,  and  brldgps. 
eren,  may  be  constructed  on  some  navigable 
streams  in  such  a  manner  as  not  to  seriously 
affect  the  navigation  tlierpof,  or  Infringe  up- 
on the  common  rigtit.  To  say,  therefore, 
that  there  can  be  no  obstruction  or  impedi- 
ment whatsoever  by  the  riparian  owner  in 
the  use  of  the  stream  or  its  banks,  would  be 
In  many  cases  to  deny  all  valuable  enjoyment 
of  liis  property  so  situated.  "There  may  be, 
and  there  must  be,  allowed  of  that  which  is 
common  to  all  a  reasunabte  use.  *  *  * 
There  may  be  a  diminution  in  quantity,  or  a 
retardation  or  acceleration  of  the  natural  cur- 
rent, indispensable  for  the  general  and  valu- 
able use  of  the  water,  perfectly  consistent 
with  the  existence  of  the  common  right. 
The  diminution,  retardation,  or  acceleration 
not  positively  and  sensibly  Injurious  by  di- 
minishing the  value  of  the  common  right  is 
«n  impliS  element  in  the  right  of  using  the 
•tream  at  all."  BrsoaY,  J.,  io  Tyler  v.  Wil- 
kinson, 4  Mason,  897. 

As  we  have  shown,  the  general  statute 
forbids  the  obstruotlon  of  a  meandered  stream 
without  the  permission  of  the  legislature. 
But  booms  erei-ted  by  riparian  owners  in  the 
aid  of  navigation,  through  shoal  waters,  far 
enough  to  reach  actoally  navigable  water, 
are  not  within  the  s£»tutB.  Such  do  nut  ob- 
•b-uct  the  river,  but  aid  the  use  thereof. 
Boom  Co.  V.  Keilly,  46  Wis.  245;  Mill  Ga  v. 
Shores,  66  Wis.  476,  29  K.  W.  Rep.  248. 
But  we  do  not  concur  alti^^er  in  the  cor- 
rectness of  the  proposition  that  it  luis  been 
the  settled  policy  of  the  state  to  make  the 
waters  capable  of  use  for  the  transportation 
€i  logs  and  timber  free  from  all  obstrnctlon, 
whether  by  riparian  owners,  mtil-owners,  or 
others,  so  as  to  put  the  right  of  navigation 
by  Hot^ng  logs  paramount  and  superior  to 
other  uses,  and  to  make  riparian  privileges 
entirely  subordinate  to  the  public  easement. 
Bnt  the  public  right  and  that  ttt  the  riparian 
owner  may  well  co-exiat  and  be  enjoyed  by  a 
reasonable  use  of  the  stream.  The  owner 
has  no  right  to  materially  otwtruct  the  nav- 
igation of  the  stream,  (chapter  22U.  Laws 
IWl,)  and  to  do  ao  Is  a  misdemeanor.  But 
if  the  owner  uses  the  stream  in  the  qualified 
manner  above  indicated,  the  public  cannot 
oomplain.  These  general  remarks  have  been 
made  in  view  of  the  chaise  of  the  drenit 
eourt*,  which  will  soon  be  eonsidrred,  and 
which  is  criticised  as  being  wroneoas  in  many 
particulars. 

The  action  is  brought  to  recover  damages 
sustained  by  the  plaintiff  by  reason  of  the  ob- 
struction and  delay  in  driving  and  floating 
its  logs  in  the  years  1878  and  1879.  Both  pai^ 
ties  then  had  mills  and  dams  on  the  strOHro, 
which  is  non-meandered,  and  these  dams  were 
erected  witliout  legl&Uitive  authority.  The 
fa^  and  the  law  iq>plieable  to  the  case  are 
clearly  and  ably  presented  by  the  learned 
circuit  judge  in  his  charge  to  the  Jury  The 
chai^  is  lengthy,  but  it  cannot  l>e  abridged 
witboutdoing  injustice  to  the  views  expressed 
|j!jr  the  (drcult  judge.   The  whole  charge  Is 


instructive,  and  we  think  is  correct  In  the 
propositions  of  law  applicable  to  such  streams 
as  the  one  in  question.  The  charge  bus  been 
most  vigorously  criticised  by  ptaintiff^scoon- 
sel,  Hnd  perhaps  the  best  answer  that  can  be 
made  to  the  exceptions  taken  to  it  Is  to  give 
tlie  entire  charge  relating  to  the  questions 
we  have  been  considering.  The  court  says: 
"In  order  to  show  the  capncity  of  this  riv- 
er the  plaintiff  has  introduced  testimony  to 
show  that  logs  could  be  driven  down  it  in 
time  of  freshet,  when  there  were  no  obstruo 
tions;  while  on  the  other  hand  the  defend- 
ants introduced  testimony  tending  to  the 
contrary  ^ect,  claiming  flood-dams  were 
necessary  to  successfully  drive  logs  down  the 
stream,  and  that  the  mlU-dam,  dividing  pien, 
passage-way,  and  chute  were  notso construct- 
ed or  operated  as  to  unreasonably  delay  the 
ninning  of  plsintlff's  logs  at  that  places 
Much  evidence  has  been  given  as  to  the  mode 
of  getting  logs  through  the  defendants'  mill- 
dam,  the  location  of  the  dividing  piers,  for- 
mation of  sand-bara,  the  diute  or  sluiceway 
In  the  dam,  and  the  pnssage-way  for  logs 
from  the  dividing  piers  to  the  chute  in  the 
dam.  Considerable  testimony  has  been  giv- 
«i  on  both  aides  as  to  the  size,  character,  and 
capacity  of  the  stream  during  the  years  1878- 
79,  as  well  as  "before  and  after  those  years; 
how  drives  were  run,  and  the  amunnt  ol  bus- 
iness done  and  required  to  be  done  on  the 
river  in  the  years  mentioned.  The  plaintiff 
having  acquired  the  cnntrd  of  the  Peters 
mill  and  dam  in  1877,  the  use  of  the  river  for 
navigable  purpoees  below  Chase  A  Dickey's 
was  eonflned  to  the  floating,  orattempting  to 
flout,  logs  of  these  parties  to  tlielr  respective 
mills.  The  instructions  which  the  court  will 
give  you  are  plain,  and,  under  the  circum- 
stances of  thla  case,  foiindtil  upon  rules  of 
law  wldch,  in  justness  and  fairness,  should 
be  applied  in  determining  whether  the  plain- 
tiff is  entitled  to  reouver  or  not.  It  appears 
that  during  the  years  1878-79,  and  for  many 
years  prior  thereto,  Mie  plaintiff  was  the 
owner  of  a  dam  across  the  Little  Snamico 
river,  with  a  mill  at  the  same  place,  nsed  tot 
the  manufacture  of  lumber  and  shingles.  A 
short  distance  above  plaintiff's  mill  the  de- 
fendants were  the  owners  of  a  dam  aud  mill 
used  for  similar  purposes.  Still  turtherabove^ 
along  the  river  and  adjacent  country,  the 
parties  owned  pine  lands;  some  owned  sepa- 
rately, and  others  jointly  by  the  parties. 
From  these  lands  were  cut  logs,  which  were 
hauled  to  tiie  river  and  placed  in  the  bed  itf 
the  stream,  or  on  the  banks,  ready  to  be 
floated  down  the  river  to  the  mills  when  suf- 
ficient watercould  be  obtained  to  acooniplish 
that  pnr))Ose.  The  river  is  so  small  and  nai^ 
row  anil  crooked  that  logs  cannot  be  run  down 
it  in  rafts,  but  must  be  driven  down  loose,  so 
that  when  both  parties  were  logging  and  us- 
ing the  riverat  the  same  time  tlie  logs  must, 
to  some  extent,  be(»me  intermingled.  While 
the  river  may  not  be  navigable  in  the  largest 
and  most  extended  sense  of  the  term,  yet  it 
is  alleged  in  the  complaint,  and  admitted  io 
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the  answer,  that  the  itream  was,  at  the  com- 
mencement of  the  action,  and  for  mure  than 
twenty  years  prior  thereto,  a  public  navigable 
stream  for  the  floatage  of  logs  from  the  upper 
part  of  it  to  different  places  along  and  near 
tlie  mouth  of  the  river,  where  such  logs  were 
manufactured  into  lumber  and  shingles.  The 
fact  that  the  stream  was  not  meandered  will 
not  deprive  it  of  its  floatable  character,  as  jnst 
stated,  or  deprive  the  plaintiff  or  public  of  us- 
ing it  HS  a  doatable  stream.  It  is  alleged  in  the 
complHint,  and  there  Is  some  evidence  tend- 
ing to  show,  thftt  logs  can  only  be  floated 
down  the  stream  to  defendants'  mill-pond  by 
the  use  of  floodlng-dams  at  different  points 
along  the  stream,  unless  it  be  during  freshets 
and  floods.  Jt  appears  that,  some  years  be- 
fore the  time  complained  of.  Chase  &  Dick- 
ey's dam  and  Peters*  dam  were  constructed 
and  used  by  the  owners  for  the  storage  of 
their  logs,  and  were  also  used  by  the  plaintiff 
and  others  as  flooding-dams  in  floating  logs 
below  that  point  down  the  stream.  Later  the 
defendant  constructed  across  the  river  above 
Peters'  dam  what  is  known  and  called  as 
*£ldred's  big  dam,'  and  in  the  fall  of  laiS, 
the  defendant  constructed  what  is  called  the 
■little  dam,*  between  the  big  pond  and  Chase 
A  IMckey's  dam.  But,  as  tlie  most  serious 
complaint  is  made  of  Eldred's  big  dam  as  an 
obstruction  and  cause  of  delay,  the  law  ap- 
plicable to  such  a  structure  will  be  stated,  as 
the  same  rule  will  apply  to  both  dams  alike. 
It  is  alleged  in  the  complaint,  and  admitted 
by  the  defense,  that  the  defendants  built  the 
three  dams;  and.  even  if  the  plaintiff  con- 
sented to  the  building  of  the  big  dam,  or  re- 
paired it  afterwards,  that  would  not  prevent 
the  plaintiff  from  recovering  for  damages,  if 
it  was  in  fact  an  obstruction,  and  damages 
resulted  to  the  plaintiff  therefrom;  but  such 
consent,  if  given,  or  repairs,  if  made,  may 
be  considered  with  the  other  testimony  as  to 
whether  the  big  dam  was  in  fact  an  obstruc- 
tion or  not.  The  plaintiff  claims  that  the  big 
dam  was  an  obstruction  to  the  floatage  of  logs 
down  the  stream,  and  that  in  the  years  1878 
and  '79,  it  was  greatly  hindered  and  delayed 
in  running  its  logs  down  the  river  to  the  mill 
below  in  consequence  of  the  dam,  pond  of 
water,  and  sand-bars  tber^by  created.  On 
the  other  hand,  the  defendants  contend  that, 
instead  of  being  an  obstruction,  the  big  dam 
substantially  improves  and  aids  the  floatage 
of  logs  down  the  stream,  rendering  its  use 
much  more  available  and  beneficial  than  be- 
fore, and  that  without  such  dam  the  logs 
would  become  jammed  up  in  the  river,  with- 
out sufficient  water  to  drive  them  along; 
that  the  logs  would  remain  hung  up  along 
the  river,  and  render  the  means  of  getting 
them  down  more  uncertain  and  expensive. 
Tlie  defendants,  being  joint  owners  with  the 
plaintiff  of  the  land  on  both  sides  of  the  riv- 
er, had  a  lawful  right  to  erect  a  dam;  bad  a 
right  to  erect  the  big  dam,  providing  they  so 
built  and  maintained  it  as  not  to  materially 
delay  or  obstruct  the  plaintiff  and  others  in 
floating  their  logs  down  the  strejuu.  But 


the  defendants  bad  no  right  to  build  a  dam 
that  would  impair  the  value  of  the  stream 
for  floating  logs;  and  If  the  dam  materially 
impaired  the  beneficial  use  of  the  river  for 
floating  purposes,  and  the  plaintiff  has  been 
materially  delayed  in  getting  down  its  logs 
to  defendants'  mill,  or  its  mill  remained  idle 
in  consequence  thereof  during  the  years 
stated,  the  defendants  are  liable  fur  the  dam- 
ages they  have  occasioned.  The  dam  was 
built  and  used  for  flooding  purposes.  It  is 
not  claimed  that  plaintiff  waa  denied  the  use 
of  it  at  any  time,  and  there  is  no  ground  of 
complaint  in  that  respect;  therefore,  if  the 
dam  is  a  nuisance  which  caused  special  in- 
jury to  the  plaintiff,  it  arose  out  of  the  man- 
ner the  dam  was  built  and  maintained,  and 
its  effect  upon  the  floatabls  character  of  the 
stream.  In  case  the  dam  materially  obstruct- 
ed and  delayed  the  plaintiff  in  running  down 
logs  in  the  years  complained  of,  it  can  recov- 
er the  damages  directly  arising  from  such  de- 
lay ;  but  if,  by  the  aid  of  such  dam,  the  plain- 
tiff could  run  its  logs  down  iia  quick  orquick- 
er,  without  greater  expense,  and  make  at 
clean,  or  cleaner,  drive  than  it  could  without 
the  dam,  then  the  dam  cannot  be  considered 
anuisanceorobstruction.  The  question  does 
not  relate  simply  to  the  time  occupied  in 
driving  logs  through  the  pond,  but  whether 
the  whole  drive,  from  the  place  where  the 
logs  were  placed  in  the  river  to  the  defend- 
ants' mill,  lias  been  delayed  by  the  dam  -.  for, 
although  more  time  may  be  taken  to  put  logs 
through  the  pond  than  over  the  same  length  of 
space  in  the  river  before,  yet  if  by  the  useof  the 
dam  for  floods  the  drive  is  accelerated  below  to 
an  equal  or  greater  period  of  time  than  occu- 
pied in  getting  through  the  pond,  no  time  is 
lust  and  no  delay  occasioned.  The  real  test 
is,  was  the  river  made  less  beneficial  and 
available  to  the  plaintiff  in  the  years  stated, 
for  getting  down  its  logs,  in  consequence  of 
this  dam  V  If  it  was,  the  plaintiff  can  recov- 
er for  the  injuries  directly  resulting  from 
any  delay  produced  thereby.  If  the  dam, 
however,  made  tlie  use  of  the  stream  benefi- 
cial and  available  to  the  plaintiff,  furnished 
equal  or  greater  facilities  for  floating  k)gs 
than  before  its  erection,  so  that  logs  could  be 
driven  down  wi^li  equal  or  greater  speed  than 
belore,  mure  certainty  of  making  a  clean 
drive,  getting  lugs  when  wanted  for  use,  and 
without  greater  expense,  the  dam  cannot  b» 
held  an  obstruction  or  a  nuisance. 

"To  determine  whether  the  plaintiff  was 
obstructed  or  not  by  the  dam,  beyond  what 
it  would  without  the  dam,  the  size,  character, 
and  capacity  of  the  stream  must  be  taken 
into  consideration,  as  well  as  the  business 
required  to  be  done  upon  it  by  the  persons 
entitled  to  use  it  as  a  common  passage-way 
for  floating  logs  to  the  different  mills  on  the 
stream  below,  and  the  quantity  of  logs  put 
into  the  river  to  be  run  down  during  the  two 
years  named.  The  variable  character  of  the 
weather  for  wetness  or  dr}-nes8  during  the 
different  seasons  of  the  year,  and  in  the  dif- 
ferent years,  may  be  taken  into  consideratioib 
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with  the  other  testimony  In  determioinf; 
whether  the  big  dam  was  an  obstruction  or 
nnlsance,  or  an  available  and  beneficial  assist- 
ance to  the  plaintiff  and  others  in  floating 
logs  to  mills  further  down  the  stream. 

"The  next  qnestion  to  be  considered  is 
whether  the  plaintiff  has  sastained  Injury  by 
reason,  as  It  Is  claimed,  that  the  dividing 
piers  in  the  defendants'  mill*pond  were  placed 
too  near  the  head  of  the  pond,  and  that  a  suf- 
ficient passage-way  and  sluice  was  not  provld* 
ed  by  the  defendants  through  its  pond  and 
dara  for  the  passage  of  logs  belonging  to  the 
plalsliff.  The  defendants'  mill-dam  was  not 
an  unlawful  Btrncture;  the  defendants*  had 
a  right  to  build  and  maintain  it  iiiHpr certain 
restrictions.  The  plaintiff  had  no  superior 
rlglit  to  the  use  of  the  river  over  the  defend- 
ants. Their  rights  were  equal,  so  far  as  the 
floatage  was  concerned;  and  their  rights  to 
floatage  and  maintenance  of  mill-dams  were 
to  be  exercised  with  due  regard  to  the  rights 
of  each  other.  If  the  plaintiff  could  have 
had  the  exclusive  use  ot  the  river,  it  would 
not  have  been  delayed  by  the  defendants' 
mill-dam.  The  dam  was  not  an  ndvantage 
to  the  plaintiff,  but  a  detriment  to  it  neces- 
sarily; but  the  river  was  coaimon  to  the  use 
of  both  parties,  and  others  deeiiing  to  use  it. 
It  can  only  be  used  for  floating  loose  logs, 
and  these  parties  used  it  in  that  way  during 
the  years  complained  of,  and  for  some  time 
prior  thereto.  The  result  of  such  use  is  that 
the  lugs  of  the  parties  were  necessarily  inter- 
mingled. As  respects  the  right  to  use  the 
river  the  parties  stand  on  tlie  same  footing. 
Unless  the  mass  of  intermingled  logs  could 
be  stopped  at  the  proper  place,  so  as  to  enable 
the  defendants  to  separate  their  logs  from  the 
plaintiff's  logs,  they  are  virtually  denied  the 
use  of  the  river,  and,  in  fact,  no  one  could 
use  it  to  advantage  except  those  whose  logs 
run  to  the  end  of  the  river.  During  these 
two  years  the  plaintiff  and  defendants  were 
the  only  parties  who  used  this  part  of  the 
river  for  fioatHge  of  logs.  The  mass  of  in- 
termingled logs  belonged  to  the  parties  to 
this  suit.  I  consider  that  the  defendants  had 
the  riglit  to  build  a  saw-mlll  on  tlielr  own 
land  on  the  bank  of  the  river,  and  saw  up 
tlieir  logs  there  at  thiit  point.  To  render 
practicable  the  enjoyment, — the  common  use 
of  the  river, — the  defendants  pdssessed  t))e 
right  of  stoppage  of  its  intermingled  logs  by 
the  erection  of  a  dam  and  dividing  piers  for 
the  assortment  of  logs,  and  for  the  storage 
of  defendants'  logs  for  immediate  use  at  their 
mill;  but  the  provision  for  stoppage  and 
dividing  of  logs  must  besuch  as  will  preserve 
and  secure  tlie  rights  of  the  plaintiff  as  well 
as  those  of  the  defendants.  Each  party  at 
this  point  is  entitled  to  a  reasonable  use  of 
the  water  of  the  river,  bothfordividing  their 
logs,  and  defendants  for  booming  their  own 
after  division  for  use  at  the  miti,  and  the 
plaintiff  for  the  passage  of  Its  logs  through 
the  pond  and  dam  to  their  mill  below.  The 
plaintiff  has  the  right  to  use  the  waters  for 
the  floatage  of  logs,  but  that  right  is  to  be  ao 


regulated  as  not  to  unnecessarily  and  nnrea- 
sonably  interfere  with  the  rights  of  the  de- 
fendants. The  defendants  have  the  right  to 
use  the  waters  for  dividing  piers  and  booms 
BO  long,  and  in  such  a  manner,  as  notunneo* 
essarily  and  unreasonably  to  interfere  with 
the  rights  of  floatage.  The  plaintiff  has  no 
rights  which  are  paramount  to  those  of  the 
defendant,  nor  have  the  defendants  the  right 
to  monopolize  the  stream  to  the  prejudice  of 
the  plaintiff's  floatage.  Each  right  modifies 
the  other,  and  may,  perhaps,  render  it  less 
available,  but  this  fact,  if  the  enjoyment  ot 
the  right  is  In  itself  reasonable  and  consid- 
erate, can  furnish  no  ground  of  complaint. 
If  the  dividing  piers,  passage-way,  and  sluice 
in  the  defendants*  dam  were  so  located, 
opened,  and  constructed  aatoafford  anfilcient 
provision  and  reasonable  facilities  for  the 
plaintiff  to  pass  its  logs  through  to  the  mill 
betow  without  unnecessary  and  unreasonable 
delay  and  expense,  the  plaintiff  cannot  com- 
plain, and  cannot  recover  although  it  may 
suffer  some  delay.  In  case  the  dividing  piers 
are  not  properly  located,  and  there  is  no  suf- 
ficient passage-way  for  logs  through  the  pond 
and  dam.  so  as  to  obstruct  the  reasonable  use 
of  the  water  by  the  plaintiff  for  the  floatage, 
and  the  plaintiffs  were  thereby  delayed  in  the 
years  complained  of  in  getting  down  its  logs 
beyond  what  it  would  have  been  by  the  prop- 
er locating  of  the  dividing  piers  and  passage- 
way for  logs,  the  defendants  are  liable  for 
the  loss  and  damage,  if  any.  caused  directly 
by  the  additional  delay  to  the  plaintiff,  and 
sustained  by  it.  This  question  istobedeter- 
mined  from  the  size,  capacity,  and  character 
of  the  stream,  and  business  required  to  be 
done  upon  it,  and  from  all  the  facts  and  cir- 
cumstances shown  by  the  testimony  bearing 
directly  upon  this  question.  Although  the 
plaintiff's  own  dam  made  an  obstruction  to 
tiiose  floating  logs  below  it,  that  would  be  no 
justlQcHtion  to  the  defendants  to  maintain 
an  otMttruction  in  the  river  above  tliat  point, 
and  is  no  defense,  even  if  it  caused  delay  to 
the  defendants  at  other  times.  The  plaintiff 
and  the  defendants  bad  equal  rights  in  the 
Little  Suamico  for  the  purpose  of  logging 
and  running  their  lo^  upon  the  waters  of 
the  stream  to  their  places  of  manufacture  re- 
spectively. Neither  could  exclude  the  otlier 
from  the  enjoyment  of  the  use  of  said  stream 
for  the  purpose  stated,  but  each  of  the  parties 
were  bound  to  pay  such  respect  to  the  rights 
of  the  other,  in  the  oonstruction  of  his  dams, 
chutes  for  sluicing,  race-ways,  booms,  divid- 
ing piers,  and  management  of  his  logs,  as  not 
to  unreasonably  delay  or  increase  the  expense 
of  the  openitions  of  the  others.  It  is  a  fair 
participation  and  a  reasonable  use  by  each 
that  thelawBpeks  to  protect.  Such  interrup- 
tion in  tlie  flow  of  the  water,  either  by  dams, 
piers,  booms,  ponds,  sluiceways,  and  chutes 
for  sluicing,  as  is  reasonable  and  unavoidable 
by  the  reasonable  and  proper  use  of  the  mill 
of  tiie  defendant,  and  consistent  with  a  like 
reiiBunable  and  proper  use  by  the  plaintiff 
and  the  public,  cannot  be  the  subject  of  an 
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action.  There  mnat  be  allowed  a  reasonable 
use  to  each  of  the  water  which  is  common  to 
all.  And  If  the  jury  shall  find  from  the  evi- 
dence that  the  damages  alleged  to  have  been 
anstained  bj  the  plnintiff  were  natural  Inci- 
dents to  the  reasonable  and  proper  nse  of  the 
waters  of  the  stream  by  the  defendants*  and 
not  the  result  of  any  unwarrantable  or  un- 
reasonable Interference  with  the  stream  or 
Its  waters*  or  in  Its  use*  they  will  Bnd  for 
the  defendant.  It  is  stated  in  the  complaint, 
and  must  be  taken  as  true  for  the  purpoaes 
of  tblflaetion:  *Thesaid  river*  Just  alwve the 
said  pond  of  the  defendant*  is  a  small  and 
narrow  stream,  and  logs  can  be  brought  down 
to  said  pond,  only  by  creating  lai^  ponds  of 
water,  by  means  of  dams  located  at  dilferent 
points  along  aaid  stream,  and  the  capaeliy  of 
said  dams  and  stream  is  such  that  said  floods 
can  only  last  for  a  few  hours  at  a  time.'  It 
is  only  undisputed  that  the  stream  Is  a  small 
one.  The  di^endant  had  a  right  toconstruct 
bis  mlH  and  dam,  and,  as  incident  to  sucb 
riglit,  was  authorized  to  create  a  place  for  the 
storing  of  his  lo^,  so  tliat  his  mill  could  be 
made  aTailable  for  the  mannfacture  of  tlie 
logs  Into  lumber.  He  had  also  the  right  to 
erect  snitable  dividing  piers  to  separate  lils 
logs  from  the  common  mass, — composed  of 
his  logs  and  the  plaintllTs,— ^  it  Is  cunceded 
there  was  a  general  intermingling  of  these 
logs  on  every  freshet  or  artificial  flood,  but, 
in  the  exerelse  of  these  riglits.  it  was  the 
duty  of  the  defendants  to  makfl  a  reasonable 
provision  for  the  pliuntlff  to  get  Its  logs 
through  the  pond  created  by  his  dnro*  and 
over  his  dam.  without  unreasonalile  exjM-nse* 
hindrance,  or  delay;  and  it  whs  also  hUduty 
to  BO  locate  his  dividing  piers  asnottounnec* 
essarlly  hinder  or  delay  the  passage  at  the 
plaintiffs  logs,  or  to  create  obBtructlons  In 
the  stream  nut  necessarily  Incident  to  the  ex- 
istence of  dividing  piers. 

"If  you  should  tlnd  from  theevldence  that 
the  defendant  fulfilled  his  duty  In  the  several 
respects  that  I  have  mentioned*  then  what- 
ever damages  the  plaintiff  may  liave  sustained 
are  a  mere  incident  to  the  leasunahle  enjoy- 
ment of  a  common  right  by  the  defendants, 
and  the  plaintllT  cannot  recover  upon  that 
part  of  the  case*  based  upon  the  construction 
of  the  mill 'dam*  theereation  of  the  mill-pond, 
Uie  constrnction  of  the  sluice,  the  backwater 
in  the  pond,  and  the  location  and  construc- 
tion of  the  dividing  piers.  If  the  •  big  dam,* 
so-called,  was  a  necessity  to  make  such  fioods 
as  were  required  to  successfully  carry  on  log- 
ging operaUons  and  log  driving  on  the  stream, 
as  an  aid  to  tlie  navigability  or  floatage  pow- 
er ot  the  stream,  or  if  it  was  a  necessity  to 
furnish  the  necessary  water  for  di%'iding  pur- 
pi«es,  to  enable  the  defendant  and  tlie  plain- 
tiff to  separate  their  respective  logs  with  more 
certainty  and  less  delay,  and  at  largely  de- 
creased expense,  and  the  jury  shall  And  from 
the  evidence  that  such  dam  was  so  construct- 
ed as  to  perform  the  offices  for  which  it  was 
required,  without  any  unnecessary  or  nnrea- 
■onable  delay  or  hindrance  to  the  plaintiff  In 


the  reasonable  enjoyment  of  its  rights  In  the 
streath  in  cummdn  with  the  reasonable  en- 
joyment thereof  by  the  defendant,  then  the 
jury  will  award  no  damages  to  the  plaintiff 
by  reason  of  the  *  big  dam*'  so^iled.  If  the 
'iittl '  dam,'  so-called,  was  the  result  of  a  ne> 
cessity  to  Hood  logs  on  the  stream  to  the 
mills  of  the  respective  owners  having  logs  on 
the  stream,  or  if  the  little  dam  was  an  aid  to 
the  navigation  or  floatable  power  of  the 
stream*  and  was  constructed  as  a  matter  c£ 
necessity  to  make  such  stream  floatable,  and 
an  emergency  existed  requiring  its  constrne- 
tion, — in  eitlierof  thesecasesif  the  jury  shall 
Bnd  that  this  little  dam  was  an  aid  and  bene- 
fit, and  not  a  hindranoe*  to  the  plaintiff  m  the 
reasonable  enjoyment  of  the  stream,  in  com- 
mon with  a  reasonable  enjoyment  of  it  by  the 
defendant,  the  jury  will  award  no  damages 
by  reason  of  this  dam  to  the  plaintiff.  If  all 
of  these  issues  are  found  by  you  in  favor  of 
the  defendant,  there  wiU  be  nothing  further 
for  you  to  consider,  but  you  will  render  a 
genpral  verdict  for  tlie  defendant.  If  yon 
shall  find  a  verdict  for  the  defendant,  tliat, 
of  course,  will  be  the  end  of  yotir  lalmrs.  and 
it  will  be  unnecessary  for  you  to  conslda  the 
question  of  damages.  In  case  you  And  the 
plaintiff,  however*  Is  entitled  to  recover,  you 
iire  to  ascertsin  and  determine  wluit  dam- 
ages* if  any,  it  has  sustained  in  consequence 
of  the  acts  of  the  defendants  in  the  years 
lt)78  and  *79,  in  consequence  of  delays  in 
bringing  down  its  lo^.  If  the  plaintiff  was 
not  obstructed  or  delayed  by  the  big  or  little 
dam*  no  damages  can  be  given  for  delays  at 
either  of  those  points.  If  the  plaintiff  was 
not  unnecessarily  and  tmreasonably  delayed 
In  passing  through  the  defendants*  mill  pond 
and  dam  no  damages  ensued  therel^,  and  no 
recovery  can  be  had  on  that  ground.  But  in 
case  you  find  tiiat  delays  were  caused  by  any 
or  all  of  the  dams, — If  you  find  them  tubeo^ 
structions. — ^theplaintifl  is  entitled  to  recover 
such  additional  coat  and  expense.  If  any.  in 
making  the  drive  and  bringing  down  its  kigs, 
over  what  it  would  liave  coat  to  make  the 
drive  without  the  obstructions.  If  tlie  plain- 
tiff fai  entitled  to  refover,  and  the  plaintiff's 
mill  remained  idle  for  want  of  logs  in  conse- 
quence of  delay  In  getting  the  logs  down  by 
reason  of  obstructions,  then  the  plaintiff  is 
entitled  to  recover  what  the  use  of  the  mill 
was  reasonably  worth  during  the  time  It  was 
necessarily  kept  Idle  in  consequence  of  the 
delay  occasioned  by  the  obstructions,  and  for 
that  time  only.  In  rase  you  find  the  defend- 
ants are  liable,  and  tiie  plaintiff  entitled  to 
recover  damages,  no  abatement  or  deduction 
from  such  damages  can  be  allowed  to  defend- 
ants for  cost  or  expense  of  building  dams  or 
other  structure  in  the  river.  The  burden  of 
proof  rests  upon  the  plaintiff  to  show,  by  a 
preponderance  of  evidence,  that  the  defend- 
ants* dams  were  obstructions  in  the  river 
which  caused  the  plaintiff  to  sustain  damages 
in  consequence  thereof,  before  It  la  entitled 
to  recover  in  this  action;  and,  if  tlie  plaintiff 
has  not  done  so  by  a  prepqndeiance  of  the  sri^ 
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denee.  it  mast  fail  In  tDe  8<^oii,  iwd  your 
rerdlct  should  be  for  the  defendants. "  . 

It  will  be  seen  that  the  court  held  that  the 
obstraetions  were  not  unlawful  If  tbey  did 
not  materialty  impair  the  value  of  the  stream 
for  floating  purposes.  If  the  beneficial  use 
or  tlie  river  was  not  materlully  lUIected  or 
-  Abridged  by  them,  neither  the  public  nor  the 
platnUff  had  any  just  ground  to  complain  <Mt 
tlieir  existenoe.  This  is  in  accord  with  the 
Tlews  which  we  have  expressed  upon  the  law 
applicable  to  the  caae.  Nor  do  we  tlUnk  the 
decision  in  Olson  v.  Menill,  supra*  la  in  con- 
flict with  these  views.  That  was  an  action 
like  this,  brought  to  recover  damages  sua- 
taitied  li^  the  plaintiff  by  reason  of  obetrno. 
tlons  in  a  atream  used  for  Qoatlns'  loga.  The 
all^^  olfstruction  was  the  defendant's  dam. 
The  question  litigated  in  the  case  was  whrtli- 
er  tbie  slreiim  was  navigable  for  floating  logs. 
The  trial  court  cliaraed  that  if  the  Btceam 
was  navigable,  and  the  defendant  liad  pro- 
vided a  convenient  and  suitable  passage-way 
through  the  dam  for  logs  for  the  use  of  the 
public  who  might  have  occasion  to  flood  logs 
past  that  point  to  places  below,  then  the  plain- 
tiff could  not  recover.  The  jury  most  have 
necessarily  found  from  the  evidence  that  the 
dam  was  an  obstruction,  and  that  the  defend- 
ant htid  failed  to  make  suitable  and  convenient 
proviaiun  fur  the  passage  of  loga  through  it; 
and*  as  a  consequence,  the  plaintiff  bad  sus- 
tained damage  by  the  obstruction.  If  it  bad 
appeared  that  a  reasonable  and  proper  pas- 
s^e-way  had  been  miide,  so  that  its  benefi- 
cial use  was  not  materlnlly  affected  by  it,  the 
learned  chief  justice  might  have  used  the 
language  which  he  did  In  the  subsequent  citse 
of  Boom  Co.  V.  ReiUy,  U  Wis.  805:  "In  such 
streams  proper  booms  and  like  works  to  aid 
In  tioating  logs  to  market  serve  the  like  pur- 
pose, and  stand  for,  and  In  the  same  right, 
and  subject  to  like  limitations,  as  the  piera 
and  wharves  on  waters  generally  navigable, 
spoken  of  la  Diedrioh  v.  Bailwa/  Oo.,  [42 
Wls.m]'* 


It  seems  to  us  the  qnestions  of  fact  on  the 
Issues  prespnted  were  fairly  submitted  to  the 
juiy,  and  thai  the  jury  must  liave  found  that 
the  alleged  obstructions  did  not  materinlly 
Impair  ttie  beneficial  use  of  the  stream  for 
floating  loKS,  and  that  the  plaintiff  had  aus-  . 
tained  no  injury  by  them. 

It  is  insisted  thnt  thecourt  erred  in  admit- 
ting testimony  offered  fay  the  defendants. 
Witnesses  were  asked  bow  the  plaintiff's  dam, 
race-way,  and  booms  were  constructed,  and 
how  they  compared  with  the  defendants' 
moe-way.  pond,  and  chute.  There  bad  been 
some  tntlmony  on  the  part  of  the  plaintiff 
to  the  effect  that  tlie  defendant  Eldred  liad 
said  to  some  men  working  for  lilm  that  he 
would  drive  Conn  off  the  river.  Implying 
that  he  entertained  ill  feeling  and  malice 
towards  him,  and  had  erected  his  dividing 
piers  and  chute  Improperly,  so  as  to  embarrass 
the  plaintiff  in  its  operations.  The  evidence 
offered  was  Intended  to  rebut  any  presump- 
tion of  malice  or  111  feeling  on  the  part  of 
Eldred  in  constructing  these  appllancra  in 
themannerthey  were  constructed.  We  think 
the  evidence  was  competent  for  that  pui^ 
pose,  and  that  It  was  not  error  to  admit  it. 

There  was  no  error  In  refusing  to  strike 
out  the  tesLlmnny  of  the  witness  Bender  as 
to  the  conversation  between  Vroman  and 
the  plaintiff's  witness,  J.  Lucia.  That  was 
competent  impeaching  testimony.  It  tended 
to  show  that  the  witness  Lucia  had  made 
statements  out  of  court  as  to  material  facta 
different  from  his  testimony  as  to  those  facts 
in  court.  We  suppose  Bender  might  refresh 
bis  recollection  as  to  what  Lucln  said  in  the 
conversation  with  Yroman  by  referring  to 
Ills  notes  or  the  memorandum  of  that  coover- 
SHtion.  Tbe  point  seems  too  plain  for  dls 
cusslon. 

We  have  noticed  all  the  more  material 
questions  discussed  on  the  argument,  and 
conclude  our  remarks  upon  the  case  by  spying 
we  perceive  no  ground  for  reversing  tbe 
judgment.  It  is  tberefwe  afflrnwd. 
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Bell  «.  Anderson. 
(Supreme  Court  of  WiMwnafn.  Nor.  6,  1889.) 
Sale— RBSOI8810N— Dbobit. 

1.  In  an  action  to  resdnd  a  contract  for  the 
purchase  of  a  piano  on  account  of  fraodulent  rep- 
reBontattoDfl,  tiie  erldenoe  showed  that,  before 
plaintiff  had  decided  to  purchase  the  piano,  de- 
fendant took  It  to  her  houae  without  her  consent 
or  reanest,  and  was  allowed  to  leave  It  on  tr^; 
that  thereafter  plaintiff  purchased  it  and  paid  the 
oonsideratlon  therefor;  and  that  it  remained  there 
down  to  the  week  of  the  trial.  Held,  that  a  non- 
suit, on  the  ground  that  there  was  no  proof  that 
plaintiff  was  in  condition  to  return  the  piano  at 
the  time  of  trial,  was  not  warranted,  as  the  pre- 
miDption  Is  that  It  remained  there  for  defendant. 

a.  Where  no  instmction  was  given  or  request- 
ed that  plaintiff's  occasional  use  of  the  piano  was 
such  an  assertion  of  ownership  as  would  preclude 
her  from  retnmtng  the  same,  and  the  point  was 
not  mentioned  on  toe  trinl,  it  u  too  late  to  raiw  It 
for  the  first  time  on  appeal 

8.  Where  the  consideration  for  the  sale  of  the 

J llano  was  ISOO  In  money  and  an  orfr<u><  b  judgment 
or  plaintiff  for  the  amount  of  the  oonsideraUon, 
although  it  operates  to  leave  the  defendant  In  pos- 
session of  both  the  organ  and  piano,  is  not  In  ooo- 
travention  of  the  mles  that  a  oontraot  oannot  be 
partly  affirmed  and  partly  reeoinded. 

4.  Though  the  organ  was  the  property  of  plain- 
tUTs  mother,  yet,  by  reason  of  her  consent  to 
plaiDtiff*s  exchange  of  the  same  for  the  piano, 

Slaintiff  was  the  owner,  as  between  berseU  and 
sfendant,  and  her  recovery  for  its  value  is  a  bar 
to  any  claim  of  hw  mother  against  def  eodanL 

5.  A  clause  in  the  judgment  giving  defendant 
the  right  to  remove  the  piano  from  plalntlfTs  resi- 
dence is  surplusage,  but,  as  it  is  favorable  to  de- 
fendant, furnishes  no  valid  gro\ind  for  exception. 

Appeal  from  circuit  court,  Fond  du  Lac 
ootinly. 

In  March*  1888,  plaintiff  purchased  a  pfano 
of  defendant,  and  paid  him  therefor  $200  in 
cash  and  an  old  organ.  About  two  weeks 
later,  ehe  oFTered  to  return  the  piano  to  the  de- 
fendant, and  demanded  of  him  the  organ,  and 
repayment  of  the  C200.  The  defendant  re- 
fused to  accept  tlie  piano,  and  also  refused  to, 
return  the  orgiin  or  refund  the  money.  The 
ground  upon  which  the  plaintiff  thus  sought 
to  rescind  the  purchase  was  that  certain  rep- 
resentations made  by  ttie  defendant  to  her 
concerning  the  age  and  qualities  of  the  piano, 
on  wltich  she  relied  in  making  the  piirctiase, 
were  false  and  fraudulent.  This  action  is  to 
recover  the  consideration  paid  for  the  piano. 
The  action  is  in  tort.  The  plalntifT recovered 
judgment  for  such  consideration,  and  interest 
tliereon  from  the  date  of  the  demand.  A  mo- 
tion for  a  new  trial  was  denied  The  defend- 
ant appeals  from  the  judgment. 

Dii^^y  d)  MoCroTy,  for  appellant.  KnouiUs 
&  PTtelpt,  for  respondeat. 

Lyon,  J.,  {afterstattng  the  facts  cts  ahone.) 
The  law  is  that  if,  on  the  sale  of  property,  the 
vendor  Icnowingly  makes  any  false  represen- 
tation to  the  vendee  affecting  the  character 
or  quality  of  the  article  sold,  upon  which  the 
vendee  relies,  and  upon  the  fiiith  of  which  he 
purchases,  such  vendee  may  (If  he  do  so  witli- 
in  a  reasonable  time)  rescind  the  purchase  by 
offering  to  return  the  property  so  purchased, 
and  demanding  a  return  of  the  consideration 
paid  therefor.  Potter  v.  T:iggart,  54  Wis. 
8^15. 11  N.  W.  Rep.  678,  and  cases  oited.  The 


same  right  of  resclsslfm  oMalns*  In  eertidD 
cases,  for  a  breach  of  w&rntnty  unaccompa- 
nied by  fraud.  Boothby  V.  Scales,  27  Wis.  ^ 
and  cases  cited;  Paige  t.  IfoMlUan*  41  Wis. 
337.  But  the  latter  rule  has  no  application 
to  this  case,  for  the  action  is  founded  upon 
the  alleged  fraudulont  representations  made 
by  the  defendant.  The  testimony  tends  to 
show  ttiat  the  defendant  represented  to  phiin- 
tiff  that  the  piano  had  been  in  uso  not  more 
than  six  months  or  a  year,  and  was  as  good 
as  a  new  instrument,  when  in  fkct  it  was 
fifteen  or  twenty  years  old,  or  mwe:  and 
that  by  reason  of  its  age  or  use,  or  both,  it  was 
defective,  and  was  not  as  good  as  a  new  in- 
strument of  the  same  kind;  also  that  on  die* 
covering  the  defects  in  the  instrument,  and 
Its  age,  she  immediately  offered  to  return  tt. 
The  jury,  by  finding  for  the  plaintiff,  must 
have  found  that  the  testimony  established 
those  facts,  and  the  further  fact  that  the  de- 
fendant knew  that  the  piano  was  not  as  rep- 
resented. So,  unless  some  error  was  com- 
mitted on  the  trial,  the  Judgment  is  right. 
This  brings  as  to  the  consideration  of  the  ei^ 
rors  assigned  as  grounds  for  the  reversal 
tlie  judgment. 

I.  It  is  claimed  on  the  authority  of  Fotter 
V.  Taggnrt,  supra,  that  the  motion  of  the 
defendant  for  a  nonsuit,  made  at  the  close 
of  plaintiff's  testimony,  should  have  been 
gnmted,  because  there  was  no  proof  thi^ 
plaintiff  was  in  a  condition,  at  the  time  of 
the  trial,  to  return  the  piano.  The  testi- 
mony tends  to  show  that  after  tlie  defendant 
had  proposed  to  sell  the  plaintiff  the  piano, 
but  before  she  had  decided  to  purchase  iter 
any  piano,  the  defendant  took  the  inatrn- 
ment  to  her  house  without  her  consent,  or 
any  request  by  her  that  he  should  do  so,  and 
was  allowed  to  leave  It  on  trial.  Two  days 
afterwards  she  concluded  to  purchase  it,  and 
did  so.  paying  the  consideration  therefor.  It 
was  proved  on  the  trial  that  the  instrument 
was  still  there  down  to  the  week  of  the  trial, 
and  there  Is  no  suggestion  that  it  has  ever 
been  removed.  The  presumption  is  that  it 
still  remains  there  for  the  defendant.  Thus 
the  proofs  meet  the  requirement  of  the  rule. 

n.  The  plaintiff  testified  that  she  had  used 
tlie  piano  a  little,  as  she  had  ocoision,  down 
to  the  time  of  trial.  It  is  claimed  that  such 
use  thereof  is  Inconsistent  with  a  rescLs- 
Bion  of  the  contract  of  purchase,  and  hence 
that  her  offer  to  return  the  instrument  Is  nu- 
gatory. Such  use  may  or  may  not  be  incon- 
sistent with  a  rescission  of  the  contract. 
Were  we  deciding  the  question  of  fact,  inas- 
much as  the  defendant,  by  refusing  to  take 
the  piano  from  plaintiff's  home,  compelled 
her  and  her  family  to  remain  involuntary 
bailees  of  it,  and  inasmuch  as  It  is  not  sug- 
gested that  it  was  injured  by  such  use,  we 
should  hold  the  use  not  inconsistent  with  the 
rescission  of  the  contract.  But  the  most 
that  can  be  successfully  claimed  by  the  de- 
fendant Is  that  It  was  for  tlie  Jury,  under 
proper  instructions,  to  say  wliether  the  use 
was  such  an  assertion  of  ownership  by  the 
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plaintiff  as  would  render  nugatory  the  offer 
to  return  the  iustrument.  Churchill  t.  Price, 
44  Wis.  540.  But  no  instruction  on  the  sub* 
ject  was  given  or  asked,  and  it  does  not  ap- 
pear that  it  was  mentioned  on  the  trial.  It 
is  too  late  to  raise  the  question  for  the  first 
time  in  this  court.  Besides,  the  defendant 
has  no  exception  which  raises  the  question. 

III.  CoQDsel  for  defendant  maintain  (cor- 
rectly, no  doubt)  that  a  contract  cannot  be 
affirmed  In  part  and  rescinded  in  part.  We 
do  not  see  what  bearing  the  rule  has  in  this 
ease,  for  the  whole  contract  was  rescinded. 
It  Is  supposed,  however,  that  the  rule  is  in- 
voked because  the  result  of  the  judgment  is 
to  leave  the  defendant  the  owner  of  the  or- 
gan, as  well  as  at  the  piano.  That  is  his 
own  fault.  ^  Had  he  surrendered  the  organ 
when  demanded,  it  would  now  belong  to  the 
plaintiff.  By  refusing  so  to  surrender  it.  he 
made  himself  liable  for  the  value  of  it  In 
money,  and  thus  made  the  organ  his  own,  at 
the  opUon  of  the  plaintiff.  It  may  here  be 
observed  that  the  plaintiff  testified  the  organ 
belonged  to  her  mother,  but  it  appears  that 
jrtie  traded  it  to  the  defendant  with  her  moth- 
er's consent.  As  between  the  parties  to  this 
action,  tberefore.  the  i^ntifl  was  the  owner 
of  the  organ.  Her  recovery  iA  its  value  in 
this  action  is  a  bar  to  any  claim  of  her  moth- 
er upon  the  defendant  in  reepect  thereto. 

IV.  Defendant  further  testified  on  the 
trial  that,  at  a  certain  time  when  he  was  try- 
ing to  sell  the  piano  to  plidntlfT,  he  showed 
her  his  bookn  and  bills,  in  which  It  appeared 
that  the  cost  of  new  instruments  of  the  same 
kind  was  MOO.  He  also  said  he  had  those 
books.  At  this  point  an  objection  was  made 
on  twhalf  of  pli^ntil^  and  sastalned.  The 
record  doee  not  advise  us  of  the  purpose  or 
scope  of  the  objection.  The  books  and  bills 
were  not  offered  In  evidence.  Had  th^  been 
so  offered  and  rejected,  the  ruling  would  liave 
lieen  correct.  This,  for  three  reasons:  (1) 
The  fact  was  already  in  proof,  and  undis- 
puted, that  the  entries  In  the  books  and  bills 
were  to  the  effect  that  the  coat  of  new  pianos 
of  that  kind  was  $400;  (2)  such  entries  were 
not  competent  evidence  <kC  the  cost  of  a  new 
piano:  and  (3)  it  is  immaterial  in  this  action 
what  it  did  cost. 

y.  Certain  exceptions  are  taken  to  por- 
tions of  Uie  charge  to  the  Jury.  None  of 
them  are  well  taken.  The  charge  is  a  clear 
and  accurate  statement  of  tlie  law  of  thecase 
as  above  laid  down.  It  is  unnecessary  to  in- 
sert it  in  the  report  of  the  case,  or  to  make 
further  reference  to  it. 

yi.  Counsel  objected  to  a  clause  In  the 
Judgment  giving  the  defendant  the  riglit  to 
remove  the  piano  from  the  residence  of  the 
l^nlifl.  The  clause  is  surplusage.  The  pi- 
ano is  the  defendant's  property,  or  will  be 
when  lie  pays  the  judgment  herein,  and  he 
then  will  have  the  right  to  take  it  wlieruver 
he  finds  it,  without  any  provision  to  that  ef- 
fect in  ttie  judgment.  Yet  the  provision  Is 
In  hia  favor,  and  henoe  it  furnishes  no  valid 
gnmnd  for  exception  on  bis  part. 


There  are  no  other  exceptions  which  re- 
quire special  notice.  Finding  no  material 
error  In  the  rulings  of  the  court,  we  must 
atBrm  the  judgment.   Judgment  aflSrraed. 


BooiB  e.  Town  or  Waitfun. 
(Supreme  Court  of  WUeonHn.  Nov.  S.  18S0.) 
Ssncnvi  HionwATS—EavorpBi* 

1.  Rev.  SL  Wis.  i  1249,  which  prescribes  the 
mode  of  renderio;  the  bighwayft  passable  when 
olwtructed  by  sDOW-drifts,  and  the  overseer's  du- 
ties in  relatloD  thereto,  originally  provided  that, 
if  the  overseer  should  deem  it  fmpraoticable  to 
keep  any  part  of  a  highway  passable,  it  should  be 
lawial  for  him  to  open  a  track  through  any  field 
or  tnolosure  in  hia  district  for  tbe  temporary  ao- 
oommodatloQ  of  travel,  when  it  ooold  be  done  wlth- 
oa%  material  damage  to  tbe  owner.  Held,  that 
Laws  Wis.  18B7,  c.  4M.  amending  that  section  and 
re-ensottng  it,  omitting  tndti  provision,  operated 
as  a  repeu  thereof,  and  a  town  is  not  llaUe  for  In- 
JnrieB  sustained  by  a  person  from  defects  in  a  road 
lempOTarily  provided  over  a  field  adjoining  a  high- 
way, during  Its  obBtraotion  by  snow-driftfl. 

2.  The  faot  that  the  overseer  worked  on  tbe 
temporary  road  with  tlie  Imowledga  and  approval 
of  the  town  supervisors,  and  that  the  same  waa 
trav^ed  oontiauouidy  by  suoh  officers  and  the  pub- 
lic, does  not  operate  by  way  of  estoppel  acainst 
the  town,  as  the  overseer  worked  the  road  as  a 
mere  temporair  passage-way,  and  tlie  injured  per- 
son Is  ohargeaole  with  notice  that  he  luid  no  an- 
thorlty  to  work  it  as  a  puUio  highwi^. 

Appeal  from  drcult  court,  Fond  du  Lao 
county;  N.  8.  Gilsoh,  Judge. 

This  action  was  brought  to  recover  dam- 
ages for  personal  Injuries  suffered  by  the 
piainttff,  chwrged  to  have  been  caused  by  tlie 
insufficient  and  want  of  repair  of  what  Is 
termed  in  the  complaint  **a  temporary  win- 
ter road"  in  the  defendant  town.  The  com- 
plaint alleges  that  on  March  IS.  1888,  and  for 
more  than  five  weeks  Immediately  prior  to 
that  time,  a  certain  highway  in  tbe  defend- 
ant town  was  blot^aded  and  rendered  impass- 
able for  a  distance  of  aboot  98  rods  by  rea- 
son of  snow,  whiob  had  accumulated  therein, 
and  which  was  carelessly  and  negligently  left 
therein,  during  tbe  time  aforesaid.  Tbe 
complaint  then  proceeds  as  follows:  **Upon 
information  and  belief,  the  plaintiff  alleges 
tliat  in  consequence  of  the  said  insufficiency 
and  want  of  repair  of  said  highway,  and  in 
consequence  of  the  carelessness  and  negli- 
gence of  said  defendant,  and  its  officers  and 
agents,  in  leaving  sidd  highway  so  filled  up 
and  blockaded  by  snow,  and  unopened,  and 
absolutely  Impassable,  as  aforesaid,  some 
person  or  persons  unknown  to  this  plaintiff, 
about  five  weeks  prior  to  said  1511)  day  of 
March,  1888,  with  the  full  knowledge,  con- 
sent, and  approbation  of  the  supervisors  of 
said  town,  and  of  the  road  overseer  of  the  road- 
district  in  which  that  section  of  the  highway 
is  located,  opened  for  public  travel  through 
the  fields  adjoining,  by  the  consent  of  ttio 
owners  tiiereof,  a  temporary  winter  road  on 
the  east  side  of,  and  parallel  to,  the  section 
of  said  highway  so  blockaded  and  unopened; 
which  temporary  road  was  thereafter,  and 
twfore  tbe  said  Idth  day  of  March,  1888,  with 
the  knowledge  and  approval  of  tlie  supervis- 
ors of  the  defendant  town,  repaired  and 
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worked  upon  by  the  road  overseer  of  the 
road-di8trIct.  nnd  whs  traveled  continuously 
by  the  public,  and  by  the  supervisors  of  said 
town,  and  by  the  road  overseer  of  said  road- 
district,  from  the  lime  it  was  so  opened  till 
on  or  about  the  ISth  day  of  March,  1888. 
aforesaid,  and  that  said  temporary  winter 
road  was  opened  and  used  for  tlie  purpose  of 
public  travel,  and  conducting  travelers  out 
of  the  passable  and  traveled  sections  of  the 
said  highway,  by  and  around  the  blockaded 
and  untraveled  section  thereof,  and  the  said 
temporary  road  did  in  fact  connect  tlie  open 
and  traveledsectionsof  the  said  highway  with 
each  other,  and  actually  and  necessarily 
formed  a  section  of  ttie  main  traveled  high- 
way from  Waupim  to  Qshkosh,  and  that  said 
sections  were  not  connected  by  any  other 
road  or  way.  and  that  the  travel  of  the  said 
blockaded  section  thereof  was  wholly  sus- 
pended during  the  five  weeks  aforesaid,  and 
until  after  the  Injury  of  the  plaintiff,  as  here* 
inafter  stated,"  II  is  further  alleged  that  on 
said  March  15.  1888.  the  plaintiff  wa-t  driv- 
ing along  said  highway  in  the  exercise  of 
proper  care,  and  wheti  he  reached  the  point 
thus  bloi-kaded  he  necessarily  turned  off  the 
highway,  and  drove  along  such  temporary 
road  until  he  reached  a  point  where  there 
wan  a  rlitch  across  the  same,  which  was  cov- 
ered with  snow,  and  its  existence  there  was 
unknown  to  lilm.  when  his  liorses  broke 
through  the  crust  of  snow  Into  the  ditch, 
throwing  him  from  his  cutter  with  great  vio- 
lence, and  inUictlng  upon  him  severe  per- 
sonal injuries.  The  complaint  also  alleges 
due  notice  to  the  supervisors  of  such  injury, 
and  the  BHng  of  a  claim  for  damages  there- 
for, in  the  office  of  the  town-clerk,  as  re- 
quired by  statute,  and  the  refusal  of  the  su- 
pervisors or  town  board  to  allow  said  claim, 
or  any  part  thereof.  The  defendant  inter- 
posed a  general  demurrer  to  the  complaint, 
which  was  sustained  by  the  court.  The 
plaintiff  appeals  from  the  order  sustaining 
the  demurrer. 

/.  A.  A  J.  /.  KelUy  and  Geo.  B»  Suther- 
land, for  appellant,  Maurice  MeKenna,  for 
respondent. 

Lton,  J.,  {after  stating  the f(KUa$  above.) 
The  statute  under  whidi  tids  action  was 
brouglit  (section  1339,  Rev.  St.)  is  as  follows: 
"If  any  damage  shall  happen  to  any  person, 
bis  team,  carriage,  or  otlter  prupei  ty,  by  rea- 
son of  tlie  insufficiency  or  want  of  repairs  of 
any  bridge,  sluiceway,  or  road  in  any  town, 
city,  or  village,  the  person  sustaining  such 
damage  sliall  have  a  right  to  sue  for  and 
recover  the  same  against  any  such  town, 
city,  or  village."  Unquestionably,  the  word 
"road,"  as  here  employed,  means  a  public 
highway;  and  the  Insufficiency  or  want  of  re- 
pair thereof,  which  is  the  foundation  ot  an 
action  under  the  statute,  must  be  tlie  prox- 
imate cause  of  the  Injury  complained  of. 
These  propositions  willn<^,  wetliink,  becon- 
troverted.  The  insufficiency  of  the  highway 
in  question,  caused  by  the  oiistruction  tiier»- 


of  by  reason  of  anownlrifts.  Is  not,  and  is  not 
claimed  to  be,  the  proximate  cause  ot  the 
phUntilf's  injnries.  Such  cause  was  the  pres- 
ence of  the  bidden  ditch  across  the  track  on 
whii  h  he  was  traveling  in  the  adjoining  field, 
and  so  it  is  alleged  in  the  compl^nt  if,  un- 
der thecircumstanoesstatedin  the  complaint, 
the  town  is  liable  for  the  damages  caused  by 
such  insufficiency,  the  compliUnt  states  a 
cause  of  action,  and  the  demurrer  thereto 
should  hare  been  overruled.  But  if,  on  the 
other  hand,  the  town  is  not  so  liable,  the  de- 
murrer was  properly  sustained.  Hence  the 
question  of  such  liubility  is  the  controlling 
one  in  the  determination  of  this  appeal. 

It  is  argued  by  the  learned  counsel  for  the 
plaintiff,  with  much  force  and  ingenuity,  that 
this  temporary  road  or  by-way,, upon  which 
the  plaintiff  was  injured,  was,  at  the  time  of 
such  injury,  pro  hoc  vice  a  public  highwaj-, 
made  so  by  the  acts  of  the  town  officers  and 
the  exigencies  of  the  occasion.  If  thesu|ier- 
visors  of  the  town,  or  the  overseer  of  high- 
ways, bad  authority  to  locate,  open,  and 
work  such  road,  there  would  be  great  force 
in  the  argument;  but,  for  reasons  whicli  will 
now  be  stated,  we  are  of  the  opinion  that 
they  had  no  such  authority.  Section  1249, 
liev.  St.,  provides  that  "every  overseer  of 
highways  shall,  whenever  any  pan  of  the 
public  highways  In  his  district  is  blocked  np 
by  snow-drifts  so  as  to  ren<ter  the  same  Im- 
passable, call  out,  up<m  one  day's  notice,  the 
tax-payers  of  his  district,  and  immediately 
put  such  parts  of  said  highways  in  passable 
order."  The  section  tlien  provides  forgiv- 
ing credit  for  sucli  work  upon  the  unjtaid 
highway  taxes  assessed  against  the  persons 
(>erforniing  the  same.  The  section,  as  orig^ 
inally  enacted,  contained,  also,  the  following 
provision;  "But  whenever  the  overseer  shall 
deem  it  impracticable  to  render  such  parts  of 
such  highways  paBsable,and  keep  them  in  such 
condition,  it  shall  Im  lawful  for  him  to  open  a 
track  through  any  field  orinclosurein  his  dis- 
trict for  the  temporary  accomraoiliUion  of 
travel,  whenever  tlie  same  may  be  done  with- 
out material  damage  to  the  owner  or  owners 
of  such  Inclosure;  and  no  person  using  such 
track  shall  be  liable  tiierefor  in  any  ci  vit  or 
criminal  aciion."  The  above  section  was 
amended  by  chapter  179,  Laws  1887,  by  add- 
ing a  clause  thereto  requiring  the  overseer  to 
make  tlie  highway  passable  for  a  certain 
width  at  the  l)ottum  of  the  track  of  said  rtiad. 
This  amendment  has  no  signiticance  in  this 
action.  By  chapter  454.  I^ws  1887.  it  was 
enacted  that  "section  1249  of  the  Itevised 
Statutes  is  hereby  amended  so  as  to  read  as 
follows."  Then  follows  the  section  as  amend- 
ed, which  is  aut>3tsntially  the  section  as  con- 
tained In  the  Bevised  Statutes,  with  the  ex- 
ception tliat  the  clause  which  authorized  the 
overseer,  under  the  conditions  therein  speci- 
fied, to  open  a  track  through  any  field  or  in- 
closure for  the  temporary  accommodation  of 
travel,  is  omitted  from  the  section.  Such 
omission  necessarily  operates  as  a  repeal^  of 
'  the  omitted  provision.   This  is  not  disputed. 
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It  seems  very  clear  to  our  minds  that  the  leg- 
islation of  1887  was  Intended  to  take  from 
the  overseer  of  biffhways  the  right  to  open  a 
temporary  track  upon  private  lands,  and  to 
compel  him  at  once  to  open  highWHyfl  to  public 
travel  which  have  become  obstructed  by  snow ; 
in  uther  words,  that  the  legislature  thought 
the  power  vested  in  that  officer,  nnd  the  duty 
imposed  upon  him  to  open  highways  so  ob- 
structed was  ample  without  vesting  liim  with 
the  extraordinary  power  of  tumlug  the  pub- 
lic travel  upon  the  lands  of  private  owners 
without  their  consent,  especially  as  no  ade- 
quate means  seem  to  have  been  provided  for 
making  them  compensation  for  such  use  of 
their  prop»'rty. 

Much  stress  was  laid.  In  the  argument,  up- 
on the  averments  in  the  complaint  that  the 
overseer  pefermed  labor  upon  this  temporary 
road  with  tlie  knowledge  and  approval  of 
the  supervisors,  and  that  the  same  whs  trav- 
eled continuously  by  sueh  officers  and  the 
public.  It  Is  claimed  that  these  fscta  furnish 
stronf;  evidence  of  a  claim  of  right  on  the 
part  of  the  public.  In  certHin  cases,  and  un- 
der certain  circumstances,  this  may  be  true: 
but  It  Is  essential  to  such  clfiira  thut  tlie 
locus  in  quo  is  a  public  highway.  In  the 
present  case  It  was  not.  The  overseer  worked 
the  road,  not  as  a  puljlic  highway,  but  as  a 
mere  temptirary  passage-way  over  private 
property,  made  necessary  by  the  snow-drifts 
In  the  highway.  This  wiis  pntent  to  the 
plaintiff  and  all  others.  Nubodycould  be  de- 
ceived or  misled  by  it,  and  no  one  had  any  right 
to  believe  that  by  doing  sueh  work  the  over- 
seer was  asserting  a  right  of  way  fur  tlie  pub- 
lic upon  the  locw  in  quo.  This  fact  distin- 
guishes this  case  from  those  which  give  im- 
portance to  the  Rctn  of  the  overseer  or  other 
ofBcials  of  the  town  In  doing  work  or  travel- 
ing upon  the  temporary  track.  Much  reli- 
ance is  placed  U)>on  tlie  case  of  Houfe  v.  Town 
of  Fiiltun,  34  Wis.  608,  as  an  authority  that 
the  town  is  liable  In  this  case.  There  the 
bridge  on  which  the  plaintiff  was  injured  was 
erected  over  a  meandered  stream  without  au- 
thorityof  law.  Public  highways  extended  to 
the  bridge  at  tfther  end  thereof,  and  were 
connected  by  the  bridge.  It  had  been  in  use 
20  years  or  more  as  a  public  highway.  The 
annual  town-meeting  of  the  town  in  which 
it  was  situated,  nearly  or  quite  20  yean  be- 
fore the  accident,  had  hy  resolution  acc^ted 
it  as  town  property,  and  appropriations  to  be 
expended  ui>on  it  were  made  by  several  annual 
town-meetings.  The  proper  town  offlcoa 
took  charge  of  the  bridge,  and  appended  town 
funds  in  its  repair  and  malntehance.  In 
short,  the  town  and  its  officem  constantly 
treated  and  maintained  thebridgeforaserles 
(tf  years  as  though  it  had  been  lawfully  erect- 
ed across  the  stream,  and  was  part  of  a  law- 
ful public  highway.  It  was  hdd  that  the 
town  was  estopped  to  deny  that  it  was  a  pub- 
lic highway.  Manifestly, -the  ease  was  prop- 
erly decided.  But  the  distlnctioiu  between 
the  facts  of  that  and  the  present  case  are  so 
radical  and  important  that  the  role  there 


adopted  cannot  properly  be  held  applicable 
here. 

In  view  of  the  above  facts,  especially  of 
the  legislation  on  the  subject,  the  labor  per- 
formed by  the  overseer  on  the  temporary 
track  is  of  no  greater  significance  than  It 
would  be  had  it  been  performed  by  a  private 
citizen,  and  could  not  have  deceived  the  plain- 
tiff into  the  belief  that  the  overseer  was  per^ 
forming  it  officially  on  a  public  highway;  for 
the  plaintiff  Is  chargeable  with  knowledge 
that  the  overseer  had  no  authority  to  bind 
the  town  by  such  act.  We  find  here  no  ele- 
ment or  fact  upon  which  an  estoppel  against 
the  town  can  be  predicated.  The  learned 
counsel  for  the  plaintiff  has  cited  several  cases 
elsewhere  to  the  proTKWition  that  the  town  is 
liable  for  defects  In  such  temporary  track. 
Whatever  may  be  the  doctrine  of  tliose  cases, 
the  legislation  in  this  state  so  clearly  iiidi- 
ratee  that  it  was  not  intended  to  Impuee  any 
such  liability  upon  the  town  that  we  must 
liold  that  none  exists.  The  order  sustaining 
the  demnirer  must  be  affirmed. 


Meiswinkex  9t  at,  v.  Sr.  PAtTL  Fibb  ft 
Marine  Isb.  Co. 
iSuprema  Ccwrt  TTUconstn.  Kov.  6, 1889.) 
IssnuNoa— RBvofcitATioir  or  Poucr. 
In  ED  action  to  reform  an  Insuranca  policy  It 
appeared  that  the  policy  provided  thai  If  tbe  prop- 
erty  should  be  sold,  transferred,  or  Incumberao, 
or  If  any  change  takes  place  in  tbe  title,  use,  oo- 
cupation,  or  possession,  the  polloy  should  be  void. 
Plaintiffs  sold  the  property,  taking  a  mortgage  for 
an  amount  greatly  in  excess  of  tbe  Insurance,  and 
assigned  tbe  policy  and  made  an  indorsement 
thereon  with  the  assent  of  the  oompaay's  agent 
tbst  the  loss,  If  any,  was  to  be  payable  to  plain- 
tiffs. Plaintiffs  knew  the  terms  of  the  Indorse- 
ment, and  accepted  them  as  written,  and  aomil' 
esced  In  them  for  many  months  until  after  (be  In- 
sured property  was  burned.  Thslr  uncorroborated 
testimony  was  that  tbny  requested  the  agent  to 
put  tbe  poltOT  In  a  shape  wbicb  would  protect 
them,  which  he  agreed  to  do;  tbat  after  the  In- 
dorsement he  BtatM  to  plaintiffs  that  he  had  in- 
sured them,  and  not  tbe  vendee,  and  that  In  ease 
of  fire  they  would  get  their  money  on  Informing 
the  agent  thereof  at  his  oflloe.  It  also  appeared 
that  toe  vendee  had  promised  plaintiffs  that  on 
payment  of  the  mortgage  tbe  policy  should  be  can- 
celed and  tbe  unesmoct  premium  returned  to  them, 
and  that  the  vendee  said  he  would  have  nothing 
to  do  with  the  polloy;  that  It  belonged  to  plain- 
tiffs ;  and  that  he  would  obtain  other,  cheaper  In- 
surance. Plaintiffs  did  not  expressly  tell  the  agent 
that  they  desired  an  independent  Insurabce  on 
tbelr  mortgage  interest,  and  the  testimony  was 
InsufflcleBt  to  show  that  the  agent  bad  any  idea 
that  they  desired  to  make  or  supposed  they  had 
made  such  a  contract  The  agent  testified  that  be 
only  said  that  the  vendee  oouTd  not  get  the  insur- 
anoe  in  case  of  loss,  but  the  same  would  be  paid  to 
pl^ntifls.  Held,  that  the  proof  was  not  suffl- 
i^entty  clear  and  convincing  that  the  contract  was 
one  for  an  insurance  of  plaintiffs*  interest,  sepa- 
rate from  and  independent  of  tbe  vendee's  Interest, 
to  warrant  a  reformaUon  of  the  policy  to  that 
effect,  even  though  the  agent  had  aathorii^  to 
make  It. 

Appeal  from  elrcalt  oonrt,  UUwaakee 
county. 

This  Is  an  action  to  reform  a  policy  ot  in- 
surance against  loss  by  Are,  issued  by  the 
I  deCsndant  company  to  the  plaintiffs  on  a  oer- 
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tain  dwelling-house,  and  to  recover  on  the 
reformed  |>olicy  for  the  loss  fire  of  such 
dwelling-house.  The  insurance  is  for  $2,000. 
The  term  of  the  policy  is  Ave  jears  from 
January  23,  1886.  The  policy  contains  a 
large  number  of  coD<litions  and  require- 
mentB»  and  specifleft  many  causes  of  forfeit- 
ure. Among  tliese  are  the  following:  "If 
the  property,  or  any  portion  thereof,  shall  be 
sold,  transferred,  or  incumbered  •  •  • 
or  if  any  change  takes  place  In  tlie  title,  use, 
occupation,  or  possession.  •  •  •  this 
policy  shall  be  void."  When  the  policy  was 
issued,  the  plaintiffs  were  the  owners  of  the 
Insured  dwelling-house  and  the  farm  on 
which  it  was  situated.  On  April  27.  1886. 
they  sold  and  conveyed  the  farm  to  one 
Lindner  for  $6,0tX),  and  took  back  a  mort- 
gage thereon  executed  to  them  by  the  puD- 
chaser,  to  si-cure  95.900  of  the  price.  After* 
wards,  on  the  day  the  conveyance  was  made, 
the  plaintiffs,  Lindner,  and  one  Hunkel,  the 
local  agent  of  the  defendant  cpmpany  at  Mil- 
waukee, had  an  Interview  concerning  such 
Insttrance.  the  result  of  which  was  that 
Bunkel  gave  the  assent  of  the  company  to 
fln  assignment  of  the  policy  to  Lindner. 
The  plHintiEfs  assigned  the  same  to  him  ac- 
cordingly, and,  with  the  consent  of  Lindner, 
an  indoi-sement  was  made  upon  the  policy  to 
the  t-flect  that  any  loss  under  it  should  be 
payable  to  the  plalntifCs,  morlgagees,  as  their 
interest  might  appear.  lindner  tbereuiion 
went  into  possession  of  the  insured  property 
thus  purchased  by  him.  Early  in  December, 
1886.  the  insured  dwdling-honse  was  de- 
stroyed by  fire.  Soon  thereafter  the  plaintiffs 
delivered  to  the  company  proofs  of  the  loss, 
as  required  by  the  policy,  stating  the  assign- 
ment of  the  polity,  and  other  proceedings  in 
respect  thereto  as  above,  and  stating,  fur- 
ther, that  they  made  such  proofs,  becnuse 
Lindner  had  left  the  state,  and  the  loss  was 
payable  to  ihem.  The  company  refused  to 
psy  the  loss,  giving  as  reasons  therefor  that 
Lindner  had  placed  additional  insurance  on 
the  property  without  its  consent,  and  that  he 
had  set  ttieboaaeon  fire.  The  platntlflh here- 
upon brought  this  action.  The  relief  de-. 
manded  la  that  unless  the  court  shall  be  of 
the  opinion  that  the  policy,  with  the  indorse- 
ments thereon  aa  they  now  are,  create  a  valid, 
independent  insurance  of  plalntifb*  mort- 
gjige  interest,  the  indoi-sements  of  April  27, 
1886,  assigning  the  policy  to  Lindner,  and 
making  the  loss  payable  to  plaintiffs,  be 
stricken  out,  and  there  be  Indorsed  thereon 
Instead  M  follows:  "This  policy  shall  be  and 
continue  an  Insurance  of  the  interest  of  said 
Meiswinkel,  Weisner.  and  Landwehr,  as 
mortgagees  of  said  property,  in  the  same 
amounts  aa  originally  written,**-- separate 
from  and  Independent  of  the  right  or  interest 
of  l^indner.  The  complaint  alleges  that  the 
contract  of  April  27, 1886,  with  Hunkel.  de- 
fendant's agent,  was  that  the  plaintiffs  should 
hold  the  policy  88  an  Independent  insurance 
of  their  mortgage  interest  alone;  that  he  as- 
sured them  the  indorsements  on  the  policy 


effected  that  object;  and  that  they  relied  upon 
his  assurances  in  that  t>ehalf.  and  rested  in 
the  belief  that  they  had  an  insurance  which 
could  not  be  affected  by  the  acts  of  Lindner 
or  others.  The  answer  of  defendant  denies  ^ 
liability  on  the  policy  aa  it  is  written,  and 
puts  in  Issue  most  of  the  material  allegations 
in  the  complaint.  The  testimony  given  on 
the  trial  is  sufficiently  stated  in  the  opinion. 
The  court  found  the  facts  substantially  as 
stated  in  the  complaint,  and  gave  judgment 
for  the  plaintiffs,  reforming  the  indorsements 
on  the  policy  as  prayed,  and  for  the  amount 
of  the  policy  as  reformed.  The  defendant 
appeals  from  such  judgment. 

Winkler,  Flander;  Smith,  Botttim  A  Vi- 
las and  Ltuk  db  Bunn,  for  appellant. 

To  justify  a  court  of  eqni^  in  rslleTlng 
against  an  alleged  mistake  in  a  written  In- 
strument, U)e  mistake  must  appear  bcgrond  a 
reasonable  doubt,  and  be  mutual.  OpeniF 
House  Co.  T.  Insuranoe  Co.,  41  H.  W.  Bep. 
968;  Newton  ▼.  Holley,  6  Wis.  592;  Lake  v. 
Meacham,  13  Wis.  865;  Fowler  t.  Adams. 
Id.  458;  Harrison  t.  Bank.  17  Wis.  340; 
Kent  V.  Lasleiy,  24  Wis.  654;  McClellan  t. 
Sanford.  26  Wis.  695;  Ledyard  t.  Insurance 
Co.,  24  Wis.  496;  Barter  t.  Ghristoph,  82 
Wis.  245-248;  Jarrell  v.  Jarrell.  27  W.  Va. 
743,  748.  750;  Mead  t.  Insurance  Co.,  64N. 
Y.  458;  Ford  Joyce.  78  N.  T.  618;  Cox  v. 
Woods,  67  CM.  817.  7  Pac.  Bep.  722;  Bar- 
tholomew  t.  Insurance  Co.,  34  Hun,  263; 
Sutherland  Sutherland,  69  111.  481,  488; 
Douglas  V.  Grant,  12  111.  App.  273 ;  Hinton 
V.  Insurance  Co.,  63  Ala.  488,  493;  Pom. 
Spec.  Perf.  g  261,  note  I;  Howland  T.Blake. 
97  U.  S.  624-626;  Guernsey  v.  Insurance  Gow, 
17  Minn.  104.  (Gil.  S3;)  Wachendorf  v.  Lan- 
caster, 61  Iowa,  509, 14  W.  Bep.  316.  and 
16  N.  W.  Kep.  533;  Banisey  t.  Smith,  32  N. 
J.  £q.  28,  31;  Turner  v.  Shaw.  (Mo.)  8  S. 
W.  Bep.  897;  Edmond's  Appeal,  59  Pa.  St. 
220;  Iron  Co.  v.  Iron  Co.,  107  Mass.  290. 
There  must  not  only  be  this  convincing  evi- 
dence as  to  a  mistake,  but  it  must  l>e  estaln 
lished  by  the  same  kind  of  testimony  beyond 
reaaonabte  doubt  what  the  contract  agreed  on 
was.  Tesson  t.  Insurance  Co.,  40  Mo.  83; 
Petesch  v.  Hambacb,  48  Wis.  446,  4  X.  W. 
Hep.  565. 

Stark  4  Sutherland,  for  respondents. 

Lyon,  J.,  {after  atating  the/atstttu  above.) 
The  conveyance  of  the  insnnd  property  by 
the  plalntifb  to  Lindner,  without  theoonsent 
of  the  defendant  company,  would  have  inval- 
idated the  polity  had  the  company  insisted 
upon  a  forfeiture.  But  the  assignment  there- 
of to  Lindner  with  the  consent  of  the  com- 
pany, although  after  the  conveyance  was 
executed,  was  an  eflectual  waiver  of  eucb 
forfeiture  by  the  company.  The  stipulation 
indorsed  upon  the  policy,  making  any  lose 
payat}le  to  plHlntlfl^  as  their  interest  might 
appear,  constituted  them  the  beneflciaries  of 
the  whole  amount  of  insurance,  tot  VbtAt  In- 
terest under  their  mortgage  greatiy  exceeded 
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the  insurance.  If  the  contract  expressed  in 
the  indorsements  on  the  p<^icy  of  April  27, 
1886.  is  allowed  to  stand,  the  plaintiffs  are 
entitled  to  all  roonej  the  company  is  liable  to 
pay  under  the  policy,  for  no  part  of  the  mort- 
gage debt  has  been  paid.  But  in  such  case 
all  the  conditions,  stipulatioos.  and  causes  of 
forfeiture  expressed  in  the  policy  remain  in- 
tact. If  any  act  or  omission  of  plaintiffs 
would  hnve  defeated  a  recovery  on  the  poli- 
cy, had  the  same  occurred  before  the  convey- 
ance to  Lindner,  the  same  act  or  omi^lon  of 
Lindner  since  the  conveyance  will  also  defeat 
it.  But  the  contract  which  the  plaintiffs 
seek  to  establish  by  a  reformation  of  the  pol- 
icy, or  rather  of  the  indorsements  of  April 
27th,  is  a  very  different  one.  Such  contract 
would  practically  give  the  plaintiffs  absolute 
indemnity  against  loss  of  the  insured  proper- 
ty by  fire.  A  violation  of  its  terms  and  con- 
ditions by  Lindner,  without  their  consent, 
would  not  defeat  the  policy.  He  might  con- 
vey the  property  away,  or  cover  it  with 
mortgages;  be  might  obtain  additional  In- 
surance upon  it;  he  might  use  the  dwelling- 
house  for  prohibited  purposes,  or  All  it  with 
prohibited  combustibles;  he  might,  in  short, 
disregard  every  requirement  of  the  policy  in- 
serted for  the  reasonable  protection  of  the  in- 
surer, and  still  the  plointifli  would  recover 
on  the  reformed  policy. 

The  question  we  are  to  determine  is,  which 
of  these  two  widely  different  contracts  did 
the  parties  to  this  action  make  on  April  27. 
1886?  The  writings  which  were  then  exe- 
cuted and  accepted,  which  are  the  evidence 
of  the  contract  until  reformed,  show  the  con- 
tract to  have  been  that  the  company  would 
continue  the  insurance  in  favor  of  Lindner, 
and  that.  If  the  policy  should  remain  valid,  the 
plaintiffs  should  be  entitled  to  the  insurance 
money  In  case  of  loss  until  tbeir  mortgage 
debt  should  be  paid.  The  incidents  of  such 
a  contract  have  already  been  stated.  In 
place  of  the  contract  thus  expreued  and  ac- 
cepted by  tliem  the  plaintiffs  seek  to  substi- 
tute another,  far  more  favorable  to  them- 
selves, by  showing  that  they  did  not  in  fact 
mHl^e  the  contract  with  the  agent  exprt«sed 
in  thi'  indorsements  of  April  27th,  but  that 
they  made  the  other  and  more  favorable  con- 
tract above  mentioned.  They  do  not  deny 
that  they  knew  the  terms  and  contents  of 
such  indorsements,  or  that  they  accepted 
them  as  written,  and  acquiesced  in  them  for 
many  months^  and  until  after  the  Insured 
property  was  burned.  But  they  claim  that 
the  agent  of  the  company  led  them  to  believe 
that  tbe  indorsements  operated  to  give  them 
an  Insnranoe  of  their  mortgage  interest,  en- 
tirely independent  of  Lindner  and  entirely 
unaffected  by  his  acts  or  omissions,  and  that 
they  confided  in  his  statements,  while  the 
agent  was  himself  mistaken  as  to  the  legal 
effect  of  the  indorsements,  or  frandnlently 
deceived  them  as  to  their  elTeet.  The  circuit 
court  found  from  the  testimony,  substantial- 
ly, that  the  oontrsct  actually  made  was  as  the 
plainUffii  claim  it  to  have  been*  and  that  they 


were  misled  by  the  agent,  either  innocently 
or  fraudulently,  Into  the  belief  that  tlie  same 
was  expressed  in  the  indorsements.  Are 
these  findings  supported  by  the  testimonyV 

The  rule  of  evidence  in  such  cases  is  stated 
by  the  supreme  court  of  the  United  States  as 
follows:  *'ln  each  case  the  burden  rests  up- 
on the  moving  party  of  overcoming  tlie  strong 
presnniption  arising  from  the  terms  of  a 
written  instrument.  If  the  proofs  are  doubt- 
ful and  unsatisfactory,  if  there  is  a  failure  to 
overcome  this  presumption  by  testimony  en- 
tirely plain  and  convincing,  beyond  reason- 
able controversy,  the  writing  will  be  held  to 
express  correctly  the  intention  of  the  parties. 
A  Judgment  of  the  court,  a  deliberate  deed  or 
writing,  are  of  too  much  solemnity  to  be 
brushed  away  by  loose  and  inconclusive  evi- 
dence.*' Howland  v.  Blake,  97  U.  8.  624. 
The  rule  thus  laid  down  has  been  affirmed 
and  applied  several  times  by  this  court. 
Barter  v.  Gbristoph,  82  ^is.  245,  and  cases 
cited.  Indeed,  the  rule  seems  to  prevail  fn 
all  or  most  of  the  courts  in  this  country.  See 
cases  cited  in  brief  of  appellant.  Some  of  the 
courts  say  the  alleged  mistake  must  be  proved 
beyond  a  reasonabledoubt,  or  no  reformation 
of  the  deed  or  writing  will  be  decreed.  It 
was  held  in  Ledyard  v.  losnrance  Co.,  24 
Wis.  496,  and  reaffirmed  in  Harter  v.  Chris- 
toph,  supra,  that  a  written  instrument  will 
not  be  reformed  unless  tbe  correction  asked 
for  expresses  the  understanding  of  both  par^ 
ties  thereto  at  the  time  it  was  executed. 
Furthermore,  in  Ledyard  v.  Insurance  Co., 
and  again  In  Kent  v.  Lasley,  24  Wis.  654,  It 
was  queried  whether,  as  a  general  rule,  a 
writing  should  be  reformed  on  the  unsup- 
ported testimony  of  the  party  asking  its  ref- 
ormation; and  in  Harter  v.  Christoph  it  is 
said:  "It  would  be  an  extreme  case  which 
would  justify  the  court  in  reforming  or  de- 
feating a  written  instrument,  for  a  mistake 
therein,  upon  the  uncorroborated  testimony 
of  a  party  to  it,  although  such  testimony  were 
nncontradtcted.** 

Having  thus  ascertained  the  rules  of  evi- 
dence which  must  govern  the  case,  brief  refer- 
ence will  be  made  to  the  testimony.  The  only 
witnesses  to  the  transactions  of  April  27tti, 
who  testified  on  the  trial,  were  the  three 
plaintiffs  and  the  agent  Hunkel.  The  plain- 
tiffs severally  testified,  in  a  variety  of  forms, 
that  they  requested  Hunkel  to  put  the  policy 
in  a  shape  which  would  fully  protect  them, 
and  he  f^reed  to  do  so,  and  said  Co  them, 
after  ttie  indorsements  were  made,  "I  have 
insured  you.  and  not  Mr.  lilndner,  and  all 
you  have  to  du  in  case  of  fire  is  to  come  to 
my  otlice  and  let  me  know,  and  you  get  your 
money."  This  is  tlie strongest  testinoiiy  we 
find  in  the  record  of  anything  said  by  Hunkel 
which  tends  to  support  tbe  plaintiffs*  conten- 
tion. The  mortgage  debt  was  to  become  due 
in  six  months,  and  the  plaintiffs  expected  it 
would  be  then  pakl.  They  obtained  an  ex- 
press promise  from  Hunkel  that,  when  It 
was  paid,  the  policy  should  be  canceled,  and 
tbe  unearned  premium  returned  to  them.  It 
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also  appeared  that  Lindner  said  he  would 
have  nothing  to  do  with  the  policy;  that  It 
belonged  to  the  plHincifls,  and  thai  he  intended 
to  obtain  other  ant)  clieaper  insurance.  We 
find  no  teftimony  that  the  plaintiffs  expressly 
told  Ilunkel  they  desired  an  Independent  con- 
tract insuring  their  mortgnge  Interest  alone, 
wtiicli  would  eliminate  from  the  policy  all  the 
numeroiia  conditions  and  specifications  of 
acts*  omiSBions.  and  causes,  wtiicb  would 
work  a  forfeiture  of  the  contract,  thns  mak- 
ing it  a  contract  for  absointe  indemnity. 
Neither  do  we  find  any  snfficient  testimony 
showing  that  Hunkel  had  any  idea  that  they 
desired  to  make,  or  stippi  sed  they  had  made, 
Bucb  a  contract.  When  it  is  remembered 
that  the  policy  covered  only  a  little  more  than 
one-third  of  the  mortgnge  debt,  and  hence 
that  the  entire  legal  title  thereto  was  In  plain- 
tiffs. ( llammel  v.  Insurance  Co..  50  Wis.  240, 
6N.  W.  Rep.  805.)  Undner  might  weU  say 
tbat  it  betunged  to  plaintiffs,  and  he  would 
have  nothing  to  do  with  It.  Although 
Hunkel  said  be  had  insured  the  plaintiffs, 
and  not  JJndner,  it  is  unreasonable  to  be- 
lieve he  meant  that  he  made  a  contract  in  be- 
half of  his  company  so  radically  different 
from  thitt  expressed  in  the  writings,  a  con- 
tract, too.  which.  It  was  proved  on  the  trial, 
he  had  no  authority  to  make.  The  whole 
conversation  is  entirely  consistent  with  the 
tlieory  tliat  Hankel  only  meant  that  Lindner 
could  not  get  tlie  insurance  in  caae  of  lose, 
hut  the  same  would  be  paid  to  the  plaintiffs. 
He  tesUfled  that  is  whiU  he  said.  He  atau  de- 
nied that  he  made  the  oontraet  the  plaintiffs 
claim  he  did,  and  testlfled  tbat  nothing  was 
BBld  abf>ut  issuing  a  policy  direct  to  the  plain- 
tiffs to  Insure  their  mortgage  interest  alone. 
The  agreement  fur  the  cancelhition  ot  the 
policy,  and  the  rttum  of  the  unearned  pre* 
mium  when  the  mortgage  should  be  paid,  is 
against  tlie  contention  of  the  plaintiffs.  The 
payment  of  the  mortgage  would  have  ean- 
oeled  the  polley  if  it  only  covered  Uie  mort- 
gage interest,  and  there  was  no  necessity 
for  any  agreement  to  cancel  U.  More- 
over. Hunkel  would  hardly  agree  to  refund 
tlie  uneu-ned  premium  after  the  Indemnity 
had  ceased,  when  the  rompany  would  have 
been  under  no  legal  obligation  to  do  so. 

It  seems  very  clenr  to  our  minds  tliat  the 
judgment  of  the  circuit  court,  reforming  this 
written  contract  uf  insurance,  violates  every 
rule  of  evidence  above  stated.  The  proof  is 
not  clear  and  convincing  beyond  reasonable 
controversy,  tbat  the  plaintlfb  asked  theugent 
of  the  defendant  company  to  contract  with 
thera  to  insure  their  mortgage  Interest  alone, 
— that  is,  for  absolute  indemnity  against  loss 
by  Are, — which  would  abrogate  so  many  coo- 
ditiuns  of  the  policy  inserted  for  the  protec- 
tion of  the  Insurer.  Although  they  may 
have  been  seeking  to  obtain  such  a  contract, 
tb^  said  nothing  to  Uw  agent  which  neces- 


aarily  communicated  that  desire  to  him.  AU 
they  said  to  him,  and  all  he  said  in  reply,  is 
entirely  consistent  with  the  theory  tbat  the 
agent  had  no  thought  of  so  changing  the  con- 
tract as  to  insure  their  mortgage  interest 
alone,  or  that  they  desired  him  to  do  so. 
Hence  It  Is  not  sufficiently  proved,  within  the 
above  rale,  that  the  reformed  oontraet  ex- 
presses the  nndwstanding  of  both  parties. 
Moreover,  the  same  whs  reformed  on  the  un- 
corrobor^ed  testimony  of  the  parUes  asking 
for  such  refonnation,  which  testimony  la  dis- 
puted in  most  vital  points  byttiat  of  Hunkel. 
In  Gillett  v.  Insurance  Co..  78  Wis.  208,  41 
N.  W.  Rep.  78.  the  plaintiff,  a  mortgagee  ot 
the  insured  property,  claimed,  as  Uiephdntiffis 
du  here,  tliat  he  applied  for  inmrance  on  his 
mortgage  Interest  alone,  but  that  by  mistake 
the  poli^  was  Issued  to  the  mortgagor,  loss 
payable  to  the  mortgagee,  as  his  interest  might 
appear.  He  did  not  pray  «  reformation  of 
the  policy  in  terms,  but  the  ease  bi  diseussed 
as  though  he  had  done  so.  It  appeared  that 
he  applied  for  an  Insurance  on  themwtg^ed 
property  to  secure  bis  mortgage  Intereet  there- 
in, without  any  agreement  or  reservation  as 
to  its  form,  or  the  aUpnlations  It  ahouM  con- 
tain. He  accepted  the  policy  as  Issued,  and 
retained  it  several  months  without  ohjeetton. 
The  proof  was  held  insuiflcient  to  authorize  a 
reformation  of  the  t>oUcy,  and  the  plaintiff 
was  held  estopped  by  bis  ladies  to  deny  tiiat 
the  writing  expre^ed  the  true  contract. 
That  is  fully  as  strong  a  case  for  refbrmatlon 
as  the  present  case.  A  valuable  note  to  this 
case,  prepared  1^  J.  B.  Berryman,  Ksq.,  (the 
state  librarian,)  will  be  found  In  the  Ameri- 
can Law  Raster  for  April,  1889.  (2d 
Series,  vol.  28,  No.  4,)  in  which  many  cases 
are  colIt«ted,  some  of  which  bear  upon  the 
principles  and  rules  above  laid  down. 

For  the  reasons  above  stated,  we  are  im- 
pelled to  the  conclusion  that  the  plaintiffs 
have  failed  to  ehow  themselves  enUtled  to  a 
reformation  of  the  contract  of  insurance,  and 
tbat  the  circuit  court  erred  in  granting  them 
such  relief.  We  have  considered  and  de- 
termined the  ease  on  the  hypothecs  that  the 
f^ent  Hunkd  had  authority  to  bind  the  de- 
fendant company  by  the  oontraet  which  the 
plalntlflta  claim  he  entwed  into  with  them. 
It  should  In  observed  that  we  do  not  decide 
this  proposition.  There  are  stipulations  in 
the  policy  which  may  bring  the  case  within 
the  rule  of  Hankins  v.  Insurance  Co.,  70 
Wis.  1,  35  N.  W.  Kep.  34.  But  we  leave 
that  question  open.  Another  very  valuable 
note  by  Mr.  Berryman  to  the  case  last  cited 
will  be  fonnd  in  27  Amer.  Law  Beg.  (N.  S.) 
194,  in  which  many  oases  bearing  on  the 
powers'of  insurance  agents,  and  the  limita- 
tions thereto,  are  collated.  The  Judgment 
of  the  circuit  court  must  be  reversed,  and 
the  cause  will  be  remanded  for  farther  pro- 
ceedings acoording  to  htw. 
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Statb  «.  Gbbkdxn  <I  oI. 
(Supmne  Court  0/  Iou>a.  Oct.  18, 1889.) 
I]rroziOA.TiKO  Liqcors— Intkrstatb  Cokhbbob. 

1.  A  railroad  company  reoelving  packages  of 
whisky  oonBigned  by  a  person  without  to  a  penon 
irlthlB  the  state  of  Iowa,  after  the  expirauon  of 
tram  tfx  to  fifteen  di^  tbe  reotipt  of  tbe 
TsrUma  peckaMs  at  the  point  of  deetiDauon,  Is  no 
longer  a  earner,  but  becomes  a  warehouseman, 
ana  the  liquors,  U  Intended  for  Illegal  sale,  may 
be  selied  In  Its  freight  depot  and  oonflsoated. 

a.  If  the  railroad  oompany,  with  intent  to  as- 
list  the  oonslgnee  In  carrying  on  Ms  business  of 
selling  whisky,  keeps  the  packages  without  at- 
tempUng  to  ooUeot  the  freight-bills,  each  of  which 
ii  tmly  a  few  cents,  allowing  the  oonslgnee  to 
take  them  away  separately,  when  the  charge  on 
eaoh  package  is  oolliscted,  as  has  been  done  with 
prerloos  shipments,  U  cannot  set  np  its  Um  for 
unpaid  ohargea  to  defeat  tha  atianrs  and  ooodem- 
nation  of  the  whisky. 

Appeal  from  district  court.  Polk  county; 
J.  Given,  Judge. 

An  information  waa  filed  before  a  Justice 
of  the  peace,  alleging  that  certain  intoxi- 
cating liquor  owned  by  Con  Greeden  was  kept 
in  the  freight  depot  uf  the  Chicago,  Rock 
Island  &  Pw;iflc  Railroad  Company,  intended 
for  sale  ia  violation  of  the  laws  of  the  state. 
A  search-warrant  was  issued  upon  this  in- 
formation, and  there  was  fonnd  thereon  and 
seized  slxseparatepackagesof  whisky.  Upon 
the  return  of  the  warrant  the  liquor  was  con- 
demned. The  Chicago,  Rock  Island  &  Fa- 
eiflo  Railway  CompHny.  which  was  made  a 
party  to  the  action,  appealed  to  tbe  district 
court,  where  the  case  was  tried  without  a 
Jury,  and  Judgment  ordering  condemnation 
and  destruction  of  tbe  liquor  was  entered. 
The  railroad  company  appeals  to  this  court. 

Thos.8.  Wriffhtajid€feorgeS.McCauff?ian. 
for  appellant.  a.  ffartwy  and/.  F.fiCofW. 
Atty.  Gen.,  for  tbe  State. 

Beck.  J.  1.  Tbe  facts  established  by  the 
nndoubted  preponderance  of  the  evidence 
are  these:  There  was  shipped  from  Rock 
Island,  111.,  by  tbe  Chicago,  Bock  Island  & 
FadAc  Railway  Company,  consigned  to  de- 
fendant Con  Creeden,  at  Des  Moines,  six 
TOckages  of  whisky,  In  separate  shipments. 
The  packages  contained  about  five  gallons 
each.  Two  were  shipped  on  tbe  7th,  and  one 
each  on  the  9tb.  14th,  15tb.  and  17th  days  of 
November.  Each  pacliage  was  received  at 
the  railroad  freight  depot  at  Des  Moines  in 
two  days  after  tlie  date  of  its  shipment.  The 
charge  on  each  package  was  34  cents.  They 
were  kept  in  tbe  freiglit-house  or  warehouse 
of  the  company  until  taken  upon  the  search- 
warrant  issued  in  this  case.  The  defendant 
Con  Creeden  bad  received  like  packages  of 
intoxicating  liquor  prior  to  this  from  the 
railroad  company,  which  had  been,'  tn  tbe 
same  way,  shipped  to  him  from  places  out  of 
the  state.  The  liquors  were  seized  on  tbe 
28d  day  of  November.  Two  of  the  packages 
had  been  for  15  days  in  the  railroad  freight- 
house  at  Des  Moines,  one  for  lit  days,  une 
for* 9  days,  one  forBdays,  and  one  fortidays. 
Con  Creeden  kept  a  place  in  Des  Moines  for 
T.43v.w.no.l7— 48 


tbe  unlawful  sale  of  Intoxicating  liquor,  and 
was  guUty  of  frequent  violation  of  tbe  law 
against  their  sale.  The  packages  were 
marked  with  the  word  "Whisky,"  and  prior 
to  tbe  stizure  In  this  case  like  packages  had 
been  received  for  and  delivered  to  Con  Creo- 
den,  one  at  a  time,  by  the  railroad  company. 

2.  In  Bowman  v.  Railway  Co.,  125  U.  S. 
465. 8Sup.  Ct  Rep.  68d.  1062.  the  United  States 
supreme  court  baa  beld  that  the  laws  of  this 
state  restricting  the  transportation  of  intoxi- 
cating liquors  from  other  states  into  this 
state  are  a  regulation  of  commerce,  and  Is 
therefore  in  conflict  with  the  constitu^Jon  of 
tbe  United  States,  which  it  Is  held  secures 
tbe  right  of  transportation  of  articles  of  com- 
merce from  one  stote  to  another.  The  feaU 
ures  of  the  Iowa  statute  beld  to  conflict  with 
tbe  United  States  constitution  are  those 
which  restrict  the  right  of  common  carriers 
to  transport  intoxicating  liquors  into  this 
state.  The  restriction  upon  tbe  powers  and 
rights  of  carriers  Is  the  point  upon  which  it 
conflicts  witb  the  constitution  of  the  United 
States.  In  so  far  as  the  statute  prohibits  the 
keepers  of  saloons,  restaurants,  warehouses, 
or  any  other  place,  from  keeping  Intoxicating 
liquors  for  unlawful  sales.  It  does  not  con- 
flict with  the  constitution  of  the  United 
States.  But,  as  commerce  Is  dependent  upon 
carriers  for  trausportation  of  all  articles  of 
trade,  their  powers  and  rights  cannot  be  re- 
stricted. We  think  there  can  be  no  doubt 
that  this  is  the  correct  purport  of  this  de- 
cision. 

We  do  not  understand  that  the  United 
States  supreme  court  has  decided  in  this 
case,  or  in  any  other,  that  intoxicating  Itquors 
transported  from  another  state  may  be  sold 
within  this  state  for  uses  forbidden  by  Its 
laws.  Indeed,  tbe  court  expressly  declares 
that  the  question  Is  not  in  tbe  case.  The 
United  States  supreme  court  In  many  decis- 
ions has  held  that  tbe  states  have  tbe  consti- 
tutional right  to  forbid  the  sale  of  intoxi- 
cating liquors  within  their  borders.  It  ap- 
pears that  this  controlling  thought  has  es- 
caped attention  in  tbe  discussions  npon  the 
subject  of  the  effect  of  the  constitutional  au- 
thority of  congress  to  regulate  commerce  be- 
tween tbe  states  upon  tbe  power  of  a  state  to 
forbid  tbe  sale  of  intoxicating  liquors  within 
its  borders  which  are  Imported  from  another 
state.  Commerce  is  not  the  use  of  articles 
of  traffic.  When  the  United  States  constitu- 
tion conferred  upon  congress  the  power  to 
regulate  commerce  between  tbe  states,  it  was 
not  intended  that  provisions  should  be  made 
by  congress  to  affect  tlie  use  of  tbe  subjects 
of  commerce.  -  It  surely  was  not  the  inten- 
tion that  laws  should  be  enacted  affecting  tbe 
tastes,  habits,  and  wants  of  tbe  people,  so  as 
to  increase  thedemands  forartldes  of  traffic; 
nor  could  it  have  b^n  intended  that  the  gov- 
ernments of  the  stales  established  by  the  peo- 
ple should  be  deprived  of  tbe  power  to  re- 
press tbe  Qse  of  such  articles  of  commerce  as 
the  state  determines  are  detrimental  to  the 
morals,  health,  peace,  and  prosperity  of  the 
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people.  The  people,  hy  their  tastes,  hnblts, 
wants,  and  laws  enacted  by  themselves,  de- 
termine what  articles  of  commerce  th^  will 
use.  Commerce  In  the  artlclOB  of  traffic  thus 
required  by  the  people  Is  regulated  hy  con- 
gress. If  the  use  tk  eertatn  articles  of  com- 
merce, as  intoxicating  liquors,  is  forbidden  hy 
the  tastes,  habits,  and  laws  of  the  people.  It 
is  not  for  the  eoarts,  by  judidal  lnteq>reta- 
Hon  of  the  constitution  of  the  United  Statw. 
to  force  them  upon  the  people  against  their  i 
wishes,  and  against  the  laws  of  their  own  en-: 
actment.  The  people  of  the  .state,  in  their 
sovereign  capacity,  as  rulers  of  their  own 
domestic  afTafrs,  may  declare  that  intoxicat- 
ing liquors  shall  not  be  sold  in  the  state  for 
use  as  a  beverage.  The  provirion  of  the  con- 
stitution of  the  United  States  In  question 
cannot  nullify  such  a  state  law,  whldi  is  oi- 
acted  in  the  exercise  of  full  authority.  Un- 
dor  it  congrou  may  regulate  the  traflSc  In 
such  things  until  it  comes  to  the  point  of 
their  use  as  a  beverage.  There  the  authority 
to  regulate  commerce  ceases  to  extend  to  the 
interdicted  liquors,  for  thi^  are  no  longer 
flubjects  of  lawful  commerce. 

8.  A  carrier  Is  a  servant  of  commerce,  and 
Is  protected  under  constitallonal  provisions 
for  the  regulation  of  commerce  in  the  dis- 
charge of  all  the  duties  of  a  carrier  recog- 
nized by  the  law.  Begalationa  of  commerce 
reach  him  white  be  is  in  the  discharge  of  du- 
ties pertaining  to  commerce.  When  he  c^as^ 
es  to  be  a  carrier  he  is  beyond  the  protection 
provided  by  regulations  for  commerce.  U  he 
ceases  to  be  a  carrier  and  becomes  a  ware- 
houseman, he  cannot  be  protected  as  a  car- 
rier. 

Recurring  to  the  facts,  it  will  be  remem- 
bered that  the  liquor  in  question  had  been  re- 
ceived at  the  place  of  destination  from  six  to 
fifteen  days  prior  to  the  seizure,  and  was 
kept  in  the  railroad  freight-bouse,  or  ware- 
bouse  used  for  storing  freight  transported  or 
for  transportation  upon  the  railroad.  It  is  a 
familiar  rule  of  the  law  that  upon  the  arrival 
of  freight  at  the  place  of  destination,  and  its 
deposit  in  the  carrier's  warehouse,  his  respon- 
sibility as  carrier  ceases.  He  becomes,  as  to 
the  freight  and  ttie  consignor  and  consignee, 
a  warehouseman.  Francis  v.  Railway  Co., 
25  Iowa,  60;  Mohr  v.  Railway  Co.,  40  Iowa. 
579  ;  2  Amer.  &  Eng.  Cyclop.  Law,  881;  Aug. 
Carr.  (5th  Ed.)  g  304,  and  cases  cited  in  notes. 
The  defendant  did  not,  therefore,  hold  the 
liquor  as  a  carrier,  but  as  a  warehouseman. 
As  such  he  was  the  agent  of  Con  Creeden,  the 
bailor. 

4.  But  counsel  for  defendant  say  that  the 
goods  became  impreeaed  with  the  character  of 
interstate  commerce,  and  retained  that  char- 
acter after  they  went  into  the  custody  of  the 
warehouseman.  In  truth,  commerce,  so  far 
as  transportation  is  concerned,  ceased  to  have 
connection  with  the  liquors  when  they  ceased 
to  be  held  by  the  carrier  for  transportation. 
After  that  they  were  held  for  storage.  It 
surely  will  not  be  contended  that  the  storage 
of  goods  was  a  continuation  of  the  trauspor* 


tation.  Tbey  were  Btmed  because  the  trans- 
portation had  ceased. 

5.  It  is  made  plain  by  a  consideration  ol 
the  facts  that  the  railroad  company  held  the 
liquors  under  special  arrangement  with  Con 
Creeden.  Six  successive  shipments  of  liquor, 
each  containing  less  than  five  «dIons,  are 
held  for  from  six  to  fifteen  di^  Iwfbre  tbey 
were  seized,  and  it  had  been  the  practice  ik 
the  railroad  company  tor  some  time  before 
these  shipments  were  received  to  hold  ship- 
ments of  whisky  in  the  same  way.  The  lit- 
tle freight-bills  of  84  cents  on  each  shipment 
were  not  paid  until  the  package  was  deliv- 
ered. Gon  Creeden  did  not  present  demands 
for  the  whisky,  but  sent  an  express  wagon  to 
get  a  jug  at  a  time,  as  it  was  wanted  tor 
sale  in  the  saloon  In  violation  of  law.  He 
was  a  notorious  saloon-keeper  and  violator  of 
the  law.  The  packages  were  marked  *'  Whis- 
ky." All  the  circumstances  lead  to  the  con- 
clusion th^  the  railway  company  held  the 
liquor  for  Con  Creeden  under  an  agreement 
that  it  should  aid  bim  to  evade  the  law.  It 
cannot,  under  these  circumstances,  base  any 
defense  upon  the  fact  that  its  freiglit  charges 
were  not  paid.  it  dealt  with  Gon  Cree- 
den irlth  a  purpose  to  obey  the  law.  it  would 
not  have  permitted  its  freight-bills  to  remain 
unpaid  for  so  many  days,  and  would  not  have 
permitted  Its  warehouse  to  be  used  as  a  place 
where  liquors  kept  for  unlawful  sale  could  be 
conveniently  concealed  and  protected.  In  its 
attempt  thus  to  violate  the  law,  and  to  aid  a 
notorious  violator  of  the  law  to  evade  its  pro- 
visions, it  loses  all  claim  or  lien  which  it 
had,  either  as  a  carrier  or  warehouseman,  for 
its  freight-bills  of  34  cents  each  upon  each 
jug  of  whisky.  A  violator  of  the  law  will 
not  be  enabled  to  justify  his  offenses,  and 
escape  punishment  tlierefor,  on  the  ground 
of  rights  of  property  or  other  rights  which  he 
holds  in  things  used  in  the  commission  of  the 
offense.  Con  Creeden's  right  of  propei-ty  In 
the  whisky  cannot  shield  him  from  the  efCei-ts 
of  his  unlawful  acts  In  keeping  the  whisky 
for  unlawful  sale.  Nor  can  the  railroad  com- 
pany, which  was  engaged  with  and  aided 
him  in  the  violation  of  the  law,  defeat  the 
proceeding  and  escape  the  judgment  of  the 
law,  on  the  ground  that  it  has  a  lien  tor  tri- 
lling sums  upon  the  liquors  which  It  was 
keeping  in  violation  of  law.  The  foregoing 
discussion  disposes  of  all  questions  in  the 
case.  The  Judgment  of  the  district  court  is 
affirmed.  * 


SnncBR,  Datis  &  Co.  o.  Diooms  «t  oI. 
{aupreme  Court  of  Jirieh><{ran.  OoL  18, 1889.) 

RSCODPKBITT— NOTICB— 'WaBBANTT. 

1.  In  trover  for  the  valae  of  a  saw-mill  sold 
wtth  a  warranty,  the  defendants  filed  a  notioe  of  re- 
ooapment,  in  whichliher  stated  thatplalntlffHraed 
to  furnish  a  mill  that  would  out  25,000  feet  of  lum- 
ber per  day  In  a  workman-like  and  marketaUa 
manner;  that  the  maobine  fumlahed  was  not  of 
said  capacity,  and  would  not  out  any  kind  of  lum- 
ber in  a  workman-like  and  marlntable  manner^  but, 
on  tbe  coDtraiT,  did  cut  a  quantity  of  logs,  or  the 
value  of  two,  mto  bad  and  unmarke table  lumber. 
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eta ;  that  asld  maohloery  was  weak,  light,  and  in- 
complete;  and  that  defendantB  had  beea  put  to 
great  expense  In  streDgtheDing  It,  eto.  Held,  that 
ue  notice  of  recoapment  was  sufficient. 

Sl  Where  the  f oandation  for  the  saw-mill  waa 
oonatrnoted  under  plans  faraished  by  plaintiff, 
which  were  wrong,  the  court  properly  charged 
that  defendants  might  recoup  damage*  for  the  ex- 
peoae  of  raising  tlie  floor  to  aooommodate  the  mllL 

8l  TbaoonrteiTedinadmitUngerldenoetoBhow 
tlie  amount  of  damage  to  defendants  1>y  raason  of 
the  difference  In  the  cost  of  running  a  mill  that 
out  10,000  feet,  as  compared  with  the  profits,  and 
the  oostvf  ronnlng  a  mill  that  oat  25,000  feet,  per 
day.  and  the  error  waa  not  cured  by  afterwards, 
In  the  general  charge,  withdrawing  the  point  from 
the  oonsideratlon  tS  toe  Jury. 

Brror  to  circuit  court,  Wexford  count;. 
Fratt  A  I>aeU»  for  appellant,  jff.  B.  Htu- 
Afnt.  for  aj^ieltoea. 

LoHfl,  J.  Oa  September  8»  1885,  a  con- 
tract was  doeed  between  Mr.  D.  £.  Mcln- 
tyre,  of  OadiUao.  this  state,  and  the  plaintiff, 
a  corporation  residing  and  doing  bu^ness  at 
Indianapolis,  Ind.,  under  the  following  let- 
ters: '*OadiUao,Hich.,Sept.fi.l88&  Measrs. 
Sinker.  Daris  ft  Go.,  Indianapolis,  Ind. — 
Gents:  I  bars  concluded  to  parohase  one  of 
your  Gold  Dust  mills,  8  ft.  wheds,  as  shown 
me  by  your  Mr.  Davis.  I  think  you  had  bet- 
ter send  one  of  your  men  here  at  onoe  to  look 
my  mlii  over,  so  I  may  know  Just  what 
clmnges  to  make  in  order  to  liave  everyUiing 
ready  to  put  your  mill  in  when  it  comes. 
You  t(M  me  when  I  was  at  your  offloe  you 
could  get  the  mill  out  in  three  we^.  I  will 
boy  your  mill  on  the  following  conditions: 
Ton  shall  guaranty  the  mill  to  cut  25,0U0 
feet  of  lumber  pw  dity,  and  do  the  woric  well. 
Ton  shall  also  furnish  ma  a  competent  man 
to  keep  my  saws  In  ordw,  and  to  run  the 
mill,  as  I  would  not  give  one  cent  for  the 
mill  anless  I  bad  a  competmt  person  to  man- 
age it.  As  I  nndostand,  you  are  to  furnish 
the  mill  for  #1,700;  on»third  cash,  balanced 
and  8  months.  Of  course  I  shall  expect  you 
to  furnish  the  mill  as  soon  as  possible,  as  I 
hATe  a  lot  of  logs  I  want  cut  before  the 
lake  closes  np.  I  WHUt  a  No.  1  mill  in  ev- 
ery respect.  Please  let  roe  hear  from  you  at 
oace.  Toon, truly,  D.  £.  MclNTTRB."  **In' 
dianapolis,  September  8,  1885.  D.  £.  Mo- 
Intyre,  Esq.,  Cudillac,  Mich. — Dear  Sir:  We 
are  duly  in  receipt  of  your  favor  of  tlie  5th 
inst.  ordering  band  mill,  for  which  accept 
our  titanks.  Will  send  one  of  our  men  in  a 
few  days  to  look  over  your  plant,  so  nil  will 
be  in  readiness  when  mill  arrives.  This  man 
will  start  about  Monday  next,  as  he  will  not 
be  through  with  the  mill  he  is  placing  until 
then;  but  this  delay  will  not  lose  you  any 
time,  as  the  mill  will  be  the  last  thing  ready. 
Will  make  the  shipment  within  time  agreed 
when  you  were  here;  probably  sooner.  We 
understand  you  want  rope  feed  and  bicycle 
wheel,  8  ft.,  price  ftl.700.  This  is  without 
carriage  and  head'blocka,  you  using  your  old 
ones.   Tours,  truly,  Sinker,  Davis  &  Co." 

It  appears  that  shortly  after  the  receipt  of 
this  letter  from  plaintiff  by  Mr.  Mclntyre 
the  plaiutilE  sent  a  blue  print  for  foundation 


of  the  mill,  and  a  man  to  superintend  the 
construction  of  foundation  for  setting  the 
mill.  Some  difficulty  was  experienced  in  the, 
setting  of  the  mill,  which  is  conceded  to  have* 
been  due  to  a  mistake  in  tlie  draft  made  by 
plaintifl.  The  mill  was  put  in  operation  and 
mn  by  Mr.  Mclntyre  in  his  business  until 
some  time  in  1887.  when  it  was  transferred 
to  the  defendants  in  this  suit.  On  May  9, 
1888,  Mr.  Mclntyre  also  made  the  following 
assignment  to  ^  defendants:  "For  a  valu- 
able oonslderaUon  to  me  in  hand  paid,  I  ber&> 
by  sell,  assign,  and  transfor  to  F.  A.  Diggins 
ft  Co.  any  right  of  action  I  may  have  on  cov- 
enant of  warrant;  broken,  and  all  other 
counter-claims,  as  against  Sinker,  Davis  ft 
Co.,  of  Indianapolis,  Ind.,  and  made  and  giv- 
en by  Sinker.  Davis  ft  Co.  to  me  on  a  certain 
Sinkej-,  Davis  &  Co.  band  saw-mill,  hereto- 
fore, on  Sept.  8,  1885,  purchased  by  me  from 
them  under  warranty  in  said  contract  con- 
tained. D.  £.  MolNTTBE."  It  appears  that 
two  notes  were  given  by  Mr.  Mclntyre  at  the 
time  of  the  purchase  for  the  balance  of  the 
mill,  9400  being  paid  down.  These  notes 
becoming  due,  the  plaintiff  made  demand  of 
payment  of  the  notes,  and  also  a  demand  up< 
on  the  defendants  for  surrender  of  the  prop- 
erty. The  defendants  refused  payment  of 
the  notes,  and  also  refused  to  surrender  the 
mill. 

This  action  Is  trover  for  the  ralue  of  tlie 
property  which  plaintifl  claims  to  hold  for 
balance  of  purchase  price,  the  defendants 
having  purchased  from  Mclntyre  with  full 
knowledge  tiiat  the  property  bad  not  been 
fully  paid  for,  and  that  the  title  of  the  prop- 
erty was  to  remain  in  plaintiff  antll  the 
amount  of  tlie  notes  and  interest  was  paid. 
In  tbls  suit  defendants  only  claim  to  stand  in 
the  shoes  of  Mr.  Mclntyre  relative  to  the 
whole  contract.  On  the  trial  the  plaintiff 
had  judgment  for  976.26,  and  removed  the 
ease  to  this  court  by  writ  of  error. 

While  the  record  is  quite  voluminous,  the 
issues  presented  are  few.  The  plaintiff  up- 
on the  trial  claimed  to  recover  the  unpaid 
balance  npon  the  notes,  amounting  to  the 
sum  of  •1,133.32,  including  interest  to  date 
of  trial.  The  defendants  gifve  notice  of  re- 
coupment under  their  plea,  claiming  in  their 
notice:  (1)  To  stand  under  the  contract  in 
the  place  of  D.  £.  Mclntyre;  (2)  notice  of 
non-fuldllment  of  contract  by  plauitiff  in  not 
furnishing  a  No.  1  mill,  complete  in  all  its 
parts,  and  capable  of  cutting  25,000  feet  of 
hard-wood  lumber  from  logs  in  each  day  of 
10  hours;  (3)  that  by  reason  of  failure  of  the 
mil]  to  out  the  amount  agreed,  defendants 
sustained  damages;  (4)  claim  of  damages  for 
money  expended  in  strengthening  and  com- 
pleting machinery;  {5)  claim  for  damages  in 
not  furnishing  a  skilled  man  to  operate  tbe 
miU. 

On  the  trial  plaintifF  introduced  tbe  notes  in 
evidence,  showing  the  amount  remaining  uo* 
paid,  aud  that  the  sale  was  a  conditional  one; 
also  the  demand  of  payment,  and  fur  the  prop- 
erty, and  the  refusal  of  the  defendants  of  ^i^' 
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men  t  or  surrender  of  the  property ;  also  the  val- 
ueof  the  mill.  The  defendants  were  permit- 
ted to  give  evidence,  under  the  objection  of 
plaintiffs  counsel,  of  the  expense  of  changing 
the  bed  of  the  building  to  accommodnte  the 
mill;  the  value  of  the  mill,  on  the  basis  of 
10,000  feet,  which  it  was  shown  was  all  the 
mill  would  cut  in  a  day  of  10  hours,  ns  com- 
pared to  the  value  of  a  mill  that  would  cut 
25,000  feet:  and  were  also  permitted  to  show 
the  expense  of  cutting  lumber  in  a  mill  that 
would  cut  25,000  feet  a  day,  as  compared  with 
thp  expense  of  cutting  lumber  in  a  mill  that 
only  cut  10,000  feet  per  day.  The  issues  tiius 
made  were  submitted  to*the  jury  under  the 
charge  of  the  court. 

Tbe  court  charged  the  Jury:  "If  you  find 
that  the  plaintiff  agreed  to  deliver  a  mill  to 
Mr.  Mclntyre  that  would  cut  25.000  feet  of 
lumber  per  day,  in  a  good  and  workman-like 
manner,  with  the  ordinary  skill  to  run  a  saw- 
mill of  that  kind,  and  you  find  that  such  e 
mill  was  not  furnished,  then  the  defendants 
are  entitled  to  recoup  the  difference  in  value 
between  the  mill  furnished  and  the  one  agreed 
to  be  furnished;  takingthe  value  of  the  mill 
agreed  to  be  furnished  at  91,700.  the  price 
agreed  upon  in  the  contract."  FlaintifT's 
counsel  contends  that  the  court  was  in  error 
in  this  part  of  the  charge,  for  the  reason  that 
the  notice  of  recoupment  under  the  plea  is  not 
sufficiently  sppciQo  to  advise  the  plaintiff  of 
the  measure  of  defendants*  claim  of  damages, 
and  that  the  notice  does  not  specify  the 
breaches  of  the  contract  complained  of.  The 
notice  avers  that  the  plaintiff  hgreed  to  fur- 
nish an  Improved  band  saw-mill,  complete  in 
all  its  [f&rts,  with  eight-foot  wheels,  and  of 
a  capacity  to  cut  25,000  feet  of  hard-wood 
Iuml)er  in  good  workman-like  and  marketable 
manner  from  the  logs.  In  a  day  uf  10  hours, 
and  of  sufficient  strength  and  weight  in  all 
Its  parts  to  be  a  serviceable  mill  for  the  man- 
ufactui-e  of  25.000  feet  uf  hai-d-wood  lumber 
In  good  and  workman-like  and  marketable 
manner  from  the  logs  In  a  day  of  10  hours, 
and  that  plaintiff  did  not  furnish  a  mill  with 
eight-feet  wheels,  complete  in  all  its  parts,  of 
a  capacity  to  cut  25,000  feet  of  bard-wood 
lumber  in  a  day  of  10  hours,  or  in  any  length 
of  time,  but  that  the  machine  furnished  did 
not  nor  would  not  cut  hard-wood  or  any  kind 
of  lumber  in  good  and  workman-like  and 
marketable  manner,  but,  on  the  contrary,  did 
cut  a  large  quantity  of  logs  of  D.  E.  Mcln- 
tyre, of  the  value  of  9500,  into  bad  and  un- 
marketable lumber,  etc..  and  that  said  ma- 
chinery was  weak,  light,  and  incomplete  in 
its  parts,  and  that  said  Mclntyre  was  put  to 
great  costs  and  expense  in  strengthening  and 
completing  the  said  weak  and  incomplete 
parte;  to  his  great  damage,  etc.  It  is  well 
settled  Chat  the  notice  of  recoupment  must  be 
sufficiently  certain  to  apprise  the  plaintiff  of 
the  nature  of  the  defendants*  claim,  and 
specify  tlie  breaches  of  the  contract  com- 
plained of.  We  do  not  see  how  the  plaintiff 
can  claim  to  have  been  taken  by  surprise  on 
the  trial  as  to  the  defendants'  claim,  either  in 


assigning  breaches  of  the  contract,  or  In  their 
claim  of  damages.  We  think  the  notice  suf- 
ficiently apeciQc,  and  the  measure  of  damagea 
laid  down  by  the  court  in  that  part  of  its 
cliarge,  under  the  circumstances,  wascorrect. 

The  court  also  charged  tbe  jury  that  the 
defendants  might  recoup  damages  for  the  ex- 
pense of  raising  the  floor  to  accommodate  tha 
mill.  In  this  there  was  no  error.  It  appears 
that  Mr.  Mclntyre  constructed  the  foundar 
tion  of  the  mill  under  blue  prints  and  plana 
furnished  by  plaintiff,  and  it  was  through 
their  fault  or  negligence  that  the  error  and 
expense  of  rebuilding  was  incurred,  and  for 
which  they  were  justly  liable.  There  was  no 
claim  made  In  the  court  below,  and  none  is 
made  here,  but  that,  if  Mclntyre  could  have 
had  his  action  for  these  damages  against 
the  plaintiff,  the  defendants  could  recoup 
them  in  the  same  degree  in  the  present  ac- 
tion, it  damagea  could  be  recouped  in  thia 
form  of  action,  and  the  notice  of  recoupment 
sufficient.  There  can  be  no  doubt  that  in  the 
form  of  action  dam^es  can  be  reeoupeil,  and, 
the  notice  being  sufficient  to  warrant  the 
charge,  the  case  upon  thia  p<rint  was  fairiy 
submitted  to  the  jury. 

The  court  charged  the  jury  further:  **D&* 
fendants  claim  a  certain  other  matter  of  dam- 
ages, and  this  is  where  much  of  the  difficulty 
in  this  case  has  occurred.  They  claim  that 
by  reason  of  this  defective  mill  Mr.  Mclntyre 
was  unable  to  out  the  amount  of  lumber  it 
was  necessary  for  him  to  cut  in  order  to  fill 
certain  stock  he  then  had  on  hand.  They 
claim  he  was  unable  to  run  the  mill  and  cut 
the  stock  out,  but  that  he  retained  the  mill 
for  that  purpose,  suffering  great  loss;  and 
they  have  offered  evidence  to  show  that  tbe 
loss  upon  each  thousand  feet  was  81.75  on 
average  cut  of  the  mill  of  ten  thousand  feet 
per  day;  that  about  four  million  feet  was  cut 
in  the  mill;  and  that  a  loss  of  $1.75  per  thou- 
sand feet  would  make  the  total  sum  of  $7,000 
as  the  loss  sustained  by  Mr.  Mclntyre  by  rea- 
son of  the  defect  in  the  mill.  But  in  any 
event,  gentlemen,  you  need  not  be  troubled 
with  this  part  of  the  case,  and  yon  need  not 
consider  it. "  The  court  had,  however,  per- 
mitted the  defend  itnts  to  give  evidence  of 
such  damages;  and  though  the  court,  in  its 
general  charge,  withdrew  this  partof  the  case 
from  the  consideration  of  the  jury,  we  cannot 
say  what  effect  or  influence  it  may  have  bad 
upon  the  verdict.  It  is  evident  that  no  such 
damages  could  be  recovered,  and  it  was  error 
to  admit  the  testimony,  which  was  not  cured 
by  the  withdrawal  of  it  by  the  general  charge 
of  the  court.  Here  was  a  claim  presented 
Ihiit  the  defendants  or,  Mclntyre,  in  whose 
shoes  they  stood,  had  been  furnished  with  a 
mill  In  such  a  defective  condition  and  so 
worthless  that  the  more  lumber  he  cut,  and 
the  longer  he  continued  its  use,  the  greater 
damages  he  sustained.  This  idea  found  lodg- 
ment in  the  minda  of  the  jury,  and  that  it 
may  have  been  wholly  removed  from  their 
minds  by  the  court  withdrawing  that  part  of 
the  case  from  them  we  caan(^  say.  It  may 
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bare  bad  nme  Influence  in  redaclDg  a  claim 
of  over  to  •76.26.   We  need  not  dis- 

tun  the  several  asaignmenta  of  error  in  their 
order.  Aside  from  thequestions  alreadydis- 
cussed,  the  case  was  very  fairly  presented  to 
the  jury  under  ttie  charge  of  the  court;  but, 
for  the  errors  pointed  out.  the  judgment  of 
the  court  below  must  be  reversed,  with  costs, 
and  a  new  trial  ordered. 

MoBSB,  J.,  did  not  sit.  The  other  justices 
concurred. 


BBABD6LBB  «.  BKBTOS. 

(Atprrme  Court  of  MUMgan.  Oct  18, 1880.) 

Wmnss — nunBAonoirs  with  DsoBDnns— 
Lactbs. 

1.  In  an  aotlom  hr  an  administrator  sealnst  a 
person  to  whom  the  mtestate  had  disposea  of  his 
pn^rt7  before  hts  death,  where  the  plaintlfl  pro- 
duces in  evidence  certain  answers  of  defendaat.  In 
an  examination  In  the  probate  conrt,  as  to  his  dis- 
position of  the  property  in  dispute,  the  defendant 
may  introduce  so  much  of  his  testimony  ^ven  up- 
on snob  examination  as  be  m^  deem  material,  not- 
withstandinB  it  would  otherwlae  be  InadmlBisible 
under  Bow.  St  Mlob.  |  75tf,  prohibiting  the  oppo- 
site party  In  an  aotton  by  or  against  an  administra- 
tor nrom  testifying  in  his  own  behalf  as  to  matters 
which  must  have  been  equally  within  the  taiowl- 
edge  of  the  decedent. 

S).  Where  an  Intestate  disposes  of  his  pn^wrty 
to  his  children  before  his  death,  th^  belnig  adnlts 
at  the  time  of  his  death,  their  aoqnfescenoe  for  14 
vears  In  such  disposition  bars  administration  of 
his  estate  for  the  purpose  of  contesting  the  same. 

Error  to  circoit  court,  Oakland  county; 

WlLLIAK  W.  STICKNBT,  JudgS. 

Trover  by  Orsamus  fieardslee,  as  adminls- 
Intor  of  St^hen  Beeves,  against  George 
Beeves.  There  was  judgment  for  defendant, 
and  plaintiff  brings  error. 

Aaron  Perry  and  A.  Bakert  for  ai^l- 
lant.  Baldwin,  Draper  A  Jacokes,  for  ap- 
pellee. 

MoBSB,  J.  January  27,  I871,  Stephen 
Reeves  died  intestate,  leaving  surviving  liim 
bis  widow,  one  son,  the  defendant,  and  six 
daughters.  Stephen  Beeves  was  an  old  set- 
tler and  prominentcitizen of  Oakland  county. 
He  had  been  judge  of  probate  of  the  county, 
and  for  this  reason,  or  some  other,  had  a  deep- 
seated  and  bitter  prejudice  Against  the  admin- 
istration of  estates  in  that  court,  and  seemed 
determined,  for  many  years  before  liis  death, 
to  so  dispose  of  his  property  during  his  life 
that  at  his  death  there  would  lie  nothing  left 
of  his  estate  to  lie  administered  upon.  His 
wife  died  the  next  fall  after  his  decease. 
Three  of  bis  daughters  lived  with  him  at  the 
time  of  his  death.  Amanda,  Maila,  and  Me- 
httable.  Maria  is  now  dead.  In  the  summer 
before  his  death  he  attempted  to  make  a  dis- 
position  of  his  pruperty.  He  was  the  owner 
of  a  farm  of  200  acres  and  considerable  per- 
sonHl  property.  On  the  22d  day  of  Augnst, 
lti68,  he  conveyed  thte  farm  to  his  sun,  the 
defendant,  who  was  a  married  man  with  a 
fomily.  In  this  deed  he  reserved  the  west 
half  of  his  residence  to  the  use  of  himself  and 
his  wife  during  their  lives.  And  tlie  inatru- 
ment  also  contained  a  condition  that  his 


daughters  Amanda,  Maria,  and  Mehitable 
should  be  permitted  as  long  as  they  remained 
unmarried  "to  occupy  the  same  rooms  in  the 
house  tliey  have  been  accustomed  to  occupy." 
and  that  the  defendant  during  tlie  same  time 
should  fsrnish  them  with  suitable  clotiiing 
and  a  comfortable  maintenance.  At  the 
time  of  the  execution  of  this  deed  Qeorge  had 
l)een  living  in  one  part  of  the  house,  and  had 
been  carrying  on  the  farm,  in  company  with 
his  father,  for  several  yeai*s.  He  was  living 
there  at  the  time  of  his  father's  death.  Hrs. 
Beeves  did  npt  join  in  the  deed,  but  the  reo> 
ord  shows  that  she  acquiesced  in  the  arrange- 
ment. In  the  summer  of  1870,  according  to 
the  testimony  of  the  defendant  and  the  three 
sisters  who  lived  at  home,  he  delivered  to 
these  three  giils  each  a  mortgage  security  as 
their  share  of  his  pruperty.  and  gave  to  the 
defendant  all  his  otlier  notes  and  mortgages 
as  his  share.  It  also  appears  in  the  record 
that  some  time  about  1861  Stephen  Beeves 
made  and  executed,  but  did  not  deliver,  six 
promissory  notes,  payable  at  his  death,  evi- 
dently intending  the  same  to  be  at  least  a  par- 
tial distribution  of  his  estate  among  his 
children.  These  notes  were  for  the  follow- 
ing sums:  To  Maria  and  Mehttable,  each 
•2,000;  to  Amanda.  8500;  and  to  the  three 
married  daughters  living  away  from  home, 
Caroline  Galloway,  Mary  Galloway,  and  Jane 
Galloway.  9^  each.  It  Is  claimed  by  the  de- 
fendant that  these  three  notes  of  9200,  at  the 
last  division  of  the  pro^rty,  in  1870,  were 
placed  in  his  hands  by  bis  father,  to  be  paid  aft> 
er  his  death  by  the  defendant.  Mary  and  Jane 
were  paid  $200  each,  and  receipted  for  the 
same,  Mary  February  9,  1871,  and  Jane  the 
same  date.  The  receipts  were  given  in  form 
in  full  of  all  demands  against  their  father's  es- 
tate, and  released  all  further  claims  against  the 
same.  George  testified  that  be  also  paid  Caro- 
Iine8200,  whlchshedenied.  In  1885 adminis- 
tration was  granted  to  the  plaintiff  upon  the 
estate  of  Stephen  Keeves,  and  in  1887  this 
suit  was  commenced  in  the  Oakland  county 
circuit  court,  in  trover  for  the  value  of  three 
money  obligations,  called  the  "Kellam  note," 
the  "  Hubbell  note. "  and  the  " Bowlby  notes. " 
and  the  mortgage  which  secured  them, 
amounting  in  all  to  91,451.75.  The  plaintiff 
claimed  that  these  notes  belonged  to  Stephen 
Beeves  at  the  time  of  his  death,  and  that  the 
defendant  had  collected  them  and  converted 
the  proceeds  to  his  own  use  without  right. 
The  defendant  claimed  that  these  instruments 
were  given  and  delivered  to  him  at  the  time 
of  his  father's  distribution  of  his  property  in 
1870,  and  that  they  belonged  to  him.  and  he 
had  the  right  to  collect  and  keep  the  proceeds 
of  the  notes  as  his  own.  There  was  no  writ- 
ten assignnientof  the  Bowlby  mortgage  frum 
the  father  to  the  sun,  but  the  defendant 
claimed  that  the  notes  and  mortgage  were 
handed  to  him  by  his  father  to  keep  and  use 
as  his  own.  Ttiat  his  father  intended  that 
the  defendant  should  have  all  the  property, 
save  the  mortgages  delivered  ai,  the  same  time 
to  the  three  gil  ls  at  home,  burdened  only  witti 
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the  conditions  of  the  deed,  and  the  pajment 
of  9200  to  each  of  the  three  married  sisters. 
The  following  asalgnment  was  introduced  by 
the  defendant,  against  objection  and  excep- 
tion of  plaintiff:  "I  do  hereto  assign  to  my 
son,  George  Reeves,  all  my  mortgages,  notes, 
and  demands  which  I  may  die  seised  of,  to  be 
collected  and  paid  in  Accordance  with  the 
amuiints  specified  in  notes  to  my  several  chil- 
dren. Pontiac.  October  29,  A.  D.  1869. 
Stephen  Beetbs."  Two  special  questions 
were  submitted  to  the  jury  on  request  of  the 
defendant,  both  of  which  were  answered, 
Tes."  "(1)  Do  yon  find  that  Stephen 
Beeves,  seven  months  prior  to  his  death,  gave 
and  delivered  to  his  son,  Oeoi^e,  the  defend- 
ant, the  notes  and  the  mortgage  in  contro- 
versy? (2)  Did  defendant  receive  them,  and 
zetaln  them  in  his  possession,  claiming  them 
■B  hiB  own?"  The  jury  returned,  also,  a  gen- 
eral  verdict  for  the  defendant,  upon  which 
judgment  was  antered  In  hla  favor. 

Tha  first  assignroent  of  error  relates  to  the 
admiasion  of  testimony  which  is  claimed  to 
have  been  incompetent  and  Inadmissible  nn- 
,  der  How.  St.  g  7545.  It  seems  that  before 
the  trial  of  this  omse  the  defendant  was  sum- 
moned into  Hie  probate  oourt  by  the  admin- 
istrator to  answer  interrogatories  aa  to  his 
disposition  of  tills  pn^erty  In  dispute.  His 
examination  In  that  court  was  taken  down 
by  a  stenographer.  This  stenographer,  Mr. 
Hicks,  was  called  a  witness  by  the  plain- 
tiff, and  his  minutes  read  from  to  prove  that 
defendant,  on  such  oramination,  testified 
that  he  had  the  Eellam  note  in  his  poasession. 
and  that  he  received  the  money  on  the  Bowl- 
1^  mortgage.  On  cross-examination  the 
witness  was  asked  by  defendant's  counsel  if 
defendant  did  not  state  on  tfaatonminatlon 
that  his  father,  before  he  died,  gave  and  de- 
livered this  mortgl^«  to  him,  to  which  auc- 
tion, under  objecti(m.he  answered,  **Yes." 
It  is  contended  that  this  was  testimony  of  a 
fact  equally  within  the  knowledge  of  his 
father,  now  deceased,  and  consequently 
barred  bythestatute  abovenoted.  Wethlnk 
the  testimony,  undor  the  circumstances,  was 
admissible.  It  would  seem  tliat  upon  the  in- 
quisition In  the  probate  court  the  disability  of 
the  defendant  to  testify  under  this  statnte 
was  waived  by  the'  plaintiff.  But,  whether 
this  was  so  or  not,  if  any  part  of  sneh  exam- 
ination was  used  by  the  plaintiff  in  the  cir- 
cuit court,  the  defendant  was  entitled  to  the 
whole  of  his  testimony  given  on  such  exam- 
ination, or  such  parts  thereof  as  he  deemed 
material.  See  Smith's  Appeal.  52  Mich.  415. 
18  N.  W.  Bep.  195.  The  deed  of  the  land 
was  properly  admitted,  as  were  all  the  ante- 
cedent transactions  of  the  deceased.  locAing 
towards  the  distribution  of  his  property 
among  his  children  as  bearing  upon  the  In- 
tent, nature,  and  extent  and  character  of  his 
last  dispuaitlon,  in  1870. 

The  receipts  given  by  the  two  girls,  and 
their  release  of  all  claims  against  the  estate, 
were  properly  put  in  evidence,  aa  was  also 
the  evidence  of  payment  to  Caroline,  and  I 


think  the  oourt  ooold  well  have  directed  a 
verdict  for  the  defendant  at  tiie  close  of  the 
testimony.  These  receipts  were  given  16 
years  before  this  suit  was  brought,  and  ad- 
ministration was  not  taken  iipon  their  fa- 
ther's estate  until  14  years  after  his  death. 
Caroline,  the  other  girl,  at  the  time  of  her 
father's  death,  or  at  least  some  of  the  time 
between  this  claimed  ddlvery  of  these  papers 
by  the  father  to  George  and  the  date  of  his 
death,  lived  near  by  her  father.  All  of  them 
knew.  Immediately  after  the  death  of  their 
father,  and  were  made  aware  of  the  fact,  that 
George  claimed  all  the  property  save  the 
mortgages  delivered  to  the  ^rls  at  home, 
and  that  all  he  considered  to  be  their  share 
was  the  $200  each,  represented  by  tUe  notes 
made  in  1861.  Two  of  them  almost  imme- 
diately accepted  the  9200.  and  released  their 
claims.  They  now  contend  that  they  did  nut 
know  that  the  receipts  were  in  full  of  their 
claims  to  their  father's  estate.  I  am  satisfied 
that  the  statute  of  limitations  ought  certainly 
to  run  against  them,  and  think  it  should 
against  Caroline  also.  There  are  no  credit- 
ors seeking  to  collect  claims  against  this  ea* 
tate  by  administration*  but  the  appointment 
ot  an  administrator  was  made  atuely  in  the 
interest  of  the  heirs,  all  of  whom  are  satis- 
lied,  save  these  three.  An  Interval  of  14 
years,  without  any  attempt  to  disturb  tbia 
attempted  disposition  by  Mwhen  Beeves  of 
his  property,  and  14  yeara  of  seeming  acqui- 
escence of  all  the  children,  idl  of  whom  were 
adolta  at  hia  death,  in  this  divtoion  of  his  es- 
tate, ought  to,  and.  In  my  opinion,  dora,  bar 
administration  of  his  estate  for  the  purpose 
ai  contesting  and  annulling  such  division. 

The  court,  in  his  instructions  to  the  jury, 
committed  no  error.  He  charged  them  that 
if  Stephen  Beeves  gave  to  the  defendant  the 
notes  and  morf^ges  in  question,  and  the 
same  were  at  the  time  delivered  to  him.  and 
in  pursuance  thereof  Gecnrge  Beeves  took  and 
retained  such  possession,  such  gift  was  valid, 
and  gave  him  the  light  and  titie  to  them  aa 
against  the  heirs  or  administrator  of  his  fa- 
ther, the  s^d  Stephen  Beeves.  TbIa  was  the 
only  matorlaJ  question  in  the  case,  (the  ques- 
tion of  gift  and  d^ivery,)  and  the  jury  an- 
swered it  spedally  and  generally  In  favor  of 
the  defendant.  It  was  ably  and  ingeniously 
argued  by  piaintifTs  oounsel  that  the  evi- 
dence adduced  on  behalf  ctf  the  defendant  es- 
tablished the  fact  tiiat  there  waa  no  delivery 
of  these  securities  to  Georgeto  take  a  present 
effect,  but  that  the  assignmente  made  in 
1869,  and  tlie  testimony  of  defendant  and 
his  witnesses,  show  that  the  gift  of  these 
notes  and  mortgages  was  not  intended  to 
take  effect  until  after  his  deaUi,  and  Is-there- 
fore  void;  that  the  delivery  was  simply  a 
handing  of  tliem  over  to  George  to  take  care 
of  them  until  his  death,  and  then  to  collect 
them  and  make  the  desired  distribution. 
The  jury  found  otherwise,  and,  we  think, 
rightfully  so.  The  intent  of  the  testator 
that  his  property  should  go  aa  it  has  gone  is 
manifest,  and  not  disputed.    There  is  no 
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claim  that  be  was  not  In  his  right  mind  when 
he  made  hie  last  dlBposition  of  his  property, 
or  that  he  was  unduly  Influenced  by  any  one. 
It  la  probable  that  when  be  executed  the 
notes  to  his  daughters  in  1861  he  meant  to 
keep  his  whole  estate  In  his  bands  until  his 
deatb.  when  the  notes  were  to  be  paid.  In 
1868  he  conv^ed,  and«meantto  coDvey,  all 
bis  real  estate  to  the  defendant,  burdened 
only  with  the  conditions  heretofore  stated. 
Why  be  did  this  we  do  not  know,  and  it  is 
none  of  our  concern.  There  is  no  fact  or 
showing  in  the  record  why  he  did  not  have 
the  perfect  right  to  do  it.  In  1869  he  placed 
all  the  notes  and  mortgages  and  demands  of 
which  be  might  die  seised  In  the  bands  of  his 
SOD,  evidently  to  be  collected  after  his  death 
to  pay  the  notes  given  in  1861.  But  in  1870. 
realizing  or  fearing  that  he  might  die  sud- 
denly, (which  he  did,)  it  is  clear  thnt  he 
changed  his  intention  as  to  his  personal 
property.  His  real  estate  was  disposed  of, 
(no  fear  of  that  going  into  probate.)  and  it 
only  remained  for  bim  to  arrange  his  person- 
al property  to  escape  any  administration  of 
bis  estate  In  the  probate  court.  He  there- 
fore called  together  his  children  at  home,  the 
wife  being  present,  and  gave  to  each  of  the 
three  girls,  not  the  notes  that  he  had  exe- 
cuted in  1861,  but  mortgages  in  lieu  of  them. 
He  delivered  to  George  all  the  other  notes 
and  securities  as  bis  own,  subject  only  to  the 
payment  of  9200  each  to  the  three  married 
daughters,  the  same  amount  which  he  in- 
tended to  give  them  in  the  first  place.  WLy 
he  gave  them  only  this  amount  is  iraoiateriid 
as  a  legHl  question.  He  was  privileged  un- 
der the  law  to  cut  them  off  without  even  the 
traditional  shilling  bad  be  so  desired,  but  we 
find  in  the  testimony  that  he  gave  as  a  rea- 
son that  they  were  "well  enough  off"  al- 
ready, and  It  is  not  strange  thnt  he  gave  to 
the  unmarried  girls  a  larger  portion  than  he 
did  to  the  others,  because  it  is  plain  they 
needed  it  more.  The  argument  that  the  dis- 
position of  his  property  was  unfair  and  un- 
just does  not  strike  us  as  a  lawful  reason 
why  the  plaintiff  should  recover  in  this  ac- 
tion, nor  are  we  prepared  to  say  that  It  is 
sound,  under  the  testimony  in  the  case. 
George  bad  been  married  over  20  years  when 
his  father  died,  and  had  spent  the  best  years 
of  bis  life  in  bis  father's  service,  or  upon  this 
farm.  He  was  burdened  with  the  care  and 
maintenance  of  bts  mother,  and  obligated  to 
provide  clothing,  shelter,  and  food  (a  com- 
fortable living)  to  his  three  unmarried  sis- 
ters while  they  remained  single.  It  Is  prob- 
able that  the  father,  who  evidently  was  a 
]ust  man*  knew  best  what  division  to  make 
that  wonld  be  most  equitable  under  the  cir- 
cumstances, which  he  knew  Imt  of  any  one. 
nod  the  fiiet  that  this  division  of  bis  property 
was  acquiesced  in  by  all  the  children  for 
nearly  15  years  Is  pretty  good  evidence  that 
be  did  no  great  wrong  to  any  of  them  in  this 
disposition  of  bis  estate.  The  judgment  is 
•fflrmed,  with  eoatt.  The  other  ju&ticea 
concurred. 


Obohkbztb  e.  Milu  et  at 
(Suppsma  Obwt  cf  MUM^an.  Oct.  18, 1889.) 
DaponnoNfl  —  Intbrrooatoribs  —  Hibnohbb  ov 

COHMIBSIONBR. 

1.  DeposIttoDs  takMi  in  m  tonign  state  tuider  a 
commission  cannot  be  read  In  eviaence  la  Michi- 
ftan,  where  the  Interrogatories  have  been  settled 
before  the  time  speoifiea  in  tbe  notloe. 

a.  The  commiMioner  named  In  the  application 
for  a  oommiBsioB  to  take  depositions  aod  in  tbe 
oommlssion  was  J.  L  H.,  and  tbe  commission  was 
executed  and  returned  by  J.  6.  M.  field,  that 
this  was  not  snfDoient  ground  for  rejecting  the 
deposition,  but  was  a  qaestion  of  tbe  ideotlty  of 
tbe  person  who  exeoutea  tbe  commission  with  the 
person  named  in  it. 

Appeal  from  circuit  court,  St.  Glair  county. 

James  X.  Coe.  {Frank  Whipple,  of  coun- 
sel,) for  appellants.  Lincoln  Averjf,  (  W,  L, 
Jtnktt  at  oounael,)  for  appellee. 

Champlik.  J.  In  this  case  depositions 
were  taken  in  California  under  a  commission 
issued  oat  of  tbe  circuit  eourt  for  the  county 
of  St.  Clair.  Theplalntiff  offered  in  evidence 
the  notice  and  application  for  an  order  for 
the  commission  to  issue,  tc^ebher  with  proof 
of  service;  also  the  aflidavit  upon  which  the 
application  was  based ;  also  the  notice  of  se^ 
tlement  of  interrogatories,  with  proof  of 
service,  together  with  the  interrogatories  to 
be  proposed,  and  tbe  order  allowing  the  com- 
mission to  issue,  together  with  the  return  of 
the  commission;  and  offered  to  read  the  depo- 
sitions in  evidence.  The  defendanls*  attor^ 
ney  objected  to  depositions  being  read  in  evi- 
dence, for  the  reason  that  tbe  notice  served 
on  bim  of  tl)e  time  and  place  of  settling  the 
interrogatories  was  for  2  o'clock  p.  m.  of  the 
12th  day  of  September,  1887,  and  that  he  at- 
tended at  thnt  time,  and  was  informed  by  the 
commissioner  that  tbe  interrogatories  liad 
been  settled  the  morning  pi-evious.  and  he 
requested  leave,  aod  whs  permitted,  to  file 
his  affidavit  of  the  fact  that  he  appeared  in 
obedience  to  the  notice  served  on  him,  and 
also  of  the  fact  that  he  had  received  no  no- 
tice of  the  application  to  be  made  at  9  o'clock 
A.  H.  for  a  commission.  The  notice  served 
upon  him  of  settlement  of  interrogatories 
was  attached  to  the  affidavit,  and  Is  as  fol- 
lows. "Filed  April  6.  1888.  The  circuit 
court  for  the  county  of  St.  Clair.  Kelson 
Cronkbite  vs.  Hiram  B.  Mills  and  Daniel 
Follensbee.  Sir:  You  will  please  take  no- 
tice that  on  the  12th  day  of  September,  A.  D. 
1887,  at  the  hour  of  two  o'clock  in  the  after- 
noon, application  will  be  made  to  Patrick  H. 
Grimmlna.  a  drcult  court  commissioner  of 
said  county  of  St.  Clair,  for  tbe  settlement  of 
intem^pttories  to  be  annexed  to  a  commis- 
sion to  be  issued  in  tbe  aboTe-entitled  cause 
to  Jamee  1.  McB^eozie,  a  notary  public  of 
Los  Angeles,  In  the  state  of  California,  for 
the  taking  of  the  evidence  of  Nelson  Cronk- 
bite, plaintiff,  his  wife.  Mrs.  Kelson  Cronk- 
bite, and  James  A.  Gronkbtto.  At  that  time 
we  shall  propose  interrogatories  to  be  ad- 
dressed to  said  witnesses  for  settlement,  ot 
which  the  annexed  are  true  copies.  Dotted 
Aug.  80, 1887.  Touts,  etc.,  Avbbt  Bbos,. 
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Plaintiff'B  AttorDeys."  The  record  alsoshows 
that  such  notice  was  served,  as  appears  from 
the  affidavit  of  Charles  S.  Northrup,  bo  that 
there  was  no  discrepancy  in  the  proof  as  to 
the  time  stated  m  the  notice  for  the  settle- 
ment of  inten'ogatories.  The  commissioner 
had  DO  authority  to  settle  the  interrogatories 
before  the  hour  appointed  in  the  notice,  and 
the  court  should  not  have  permitted  the  depo- 
sitions to  have  been  read  in  evidence. 

Some  of  the  intei-rogatories  were  objection- 
able as  calling  for  hearsay  testimony^  and 
others  were  so  framed  as  to  call  for  incom- 
petent testimony.  Special  mention  ia  not 
necessary,  as  it  is  to  be  presumed  that  such 
questions  will  not  be  proposed  in  case  an- 
other  commission  Is  applied  for. 

The  commissioner  named  in  the  applica- 
tion and  In  the  commission  was  James  I. 
McKenzie,  and  the  commission  was  exe- 
cuted and  returned  by  James  S.  McKenzle. 
This  would  not  necessarily  be  a  sufficient 
ground  to  reject  the  depositions.  The  ques- 
tion would  resolve  Itself  Into  that  of  the 
identity  of  the  person  who  executed  the  com- 
mission with  the  person  named  in  it.  As 
there  must  be  a  new  trial  for  the  error  stated, 
the  other  exceptions  will  not  be  passed  upon. 
Judgment  reversed,  and  a  new  trial  ordered. 
The  other  JusUcee  ooncaired. 


Karf  v.  GmzEHs*  Nat.  Bank  of  Saqihaw. 
{Supreme  Court  cf  MtOOgan.  Oet  is,  1888.) 
OjJunsHiaiira— 'DisoLOBCBEs  bt  Bamx. 
L  Wlwre  a  bank  is  the  gamiebee,  itls  not  omn- 
petled  to  hunt  up,  at  iu  paril,  tbe  poasibla  holders 
of  its  negotiable  paper,  or  to  pay  any  person  but 
the  bolder. 

2.  Nor  will  the  disclosares  of  any  one  except 
Us  proper  ofBoars  be  binding  on  it. 

Error  to  circuit  court,  Saginaw  county. 
H.  Flstoriom,  for  appellant.  HamJietti 
Starh  A  Hanelutt,  for  appellee. 

Oamfbell,  J.  In  March,  1888.  plaintiff 
recovered  judgment  before  a  justice  against 
Fritz  Scheppler,  the  prtntnpal  defendant  for 
•62.68  damages,  and  9300  costs.  On  April 
12, 1888,  the  corporatioa  defendant  was  gar- 
nished, and,  after  tbe  usaal  proceedings,  was 
discharged.  Haintifl  appealed  to  the  droult, 
wliere  the  cause  was  tried,  and  Judgment 
rendered  for  the  garnishee  under  directions 
to  that  effect.  Error  Is  now  brought,  and  it 
Is  claimed  that  the  case  should  have  gone  to 
the  jury.  Under  such  «  eharge,  it  becomes 
of  no  Importance  what  special  expressions 
may  have  fallen  from  the  court,  aa  the  only 
question  before  us  is  whether  ttiere  was  any- 
thing for  the  jury.  Tbe  disclosure  made  by 
defendant's  cashier  was  to  tills  ^ect:  Three 
certiflcates  of  deposit  were  issued  to  Schepp- 
ler, dated,  respectiTely,  Novemher  21,  1887, 
January  9,  1888,  and  April  5,  1888.  Each 
of  these  was  payable  to  Soheppler  or  bis  or- 
der on  the  return  of  the  certlllcate.  There 
was  stamped  on  each  a  statement  that  Inter- 
est at  3  per  cent,  would  be  paid  if  left  ^ 


months,  but  to  cease  then,  If  not  renewed. 
These  certiflcates  had  not  been  presented  for 
payment  when  the-garnisbee  process  was  sued 
out,  and  tbe  cashier  had  received  notice  that 
they  had  alt  been  transferred  to  other  parties 
before  the  garnishee  process  Issued.  Flain- 
tifTs  counsel  proposed  to  show  by  other  wit- 
nesses besides  the  ba«k  officers  that  after  the 
disclosure  Scheppler  presented  the  paper  to 
the  bank  for  payment,  which  was  refused  on 
account  of  the  garnishment.  On  being  asked 
whether  be  proposed  to  show  that  Scheppler, 
and  not  the  other  person  claiming  them,  was 
owner  of  the  certiflcates,  it  was  answered  that 
he  did  not  suppose  the  witness  could  testify  to 
that.  Defendant  offered  to  have  its  officers 
subjected  to  any  examination  desired.  Tbe 
court  refused  to  allow  the  Inquiry  of  ■ot.her 
witnesses.  In  the  plaintiff's  brief  he  refers 
to  a  witness  named  Prentice  as  an  employe 
of  the  bank,  and  the  person  meant,  and 
claimed  it  was  defendant's  duty  to  bring  be- 
fore the  court  all  testimony  in  its  power,  from 
whatever  source.  The  record  does  not  men- 
tion Prentice,  or  show  who  or  what  he  was. 
But  the  law  does  not  contemplate  that  any 
one  can  bind  tlie  bank  by  disclosuies  except 
the  proper  officers,  and  it  makes  the  disclos- 
ure conclusive.  This  has  been  settled  by  the 
decisions  cited  on  the  hearing;  and  there  is 
good  sense  in  the  rule  of  law.  The  object 
of  the  garnishee  law  is  to  furnish  reasonable 
faculties  for  reaching  property  of  the  debtor 
due  blm,  or  held  for  him  by  third  persons; 
but  it  never  was  iutended  to  deprive  a  gar- 
nishee of  any  of  his  own  rights,  or  to  sub- 
ject him  to  tbe  danger  of  double  actions. 
Where  bank  paper  is  out,  and  subject  to  trans- 
fer, the  bank  may  not  have  any  means,  and 
cannot  be  compelled,  to  hunt  np,  at  its  peril, 
the  possible  holders,  or  to  pay  any  one  but 
the  holder.  Usually,  it  is  entitled  to  have 
the  paper  produced  and  delivered  np  befbre 
payment.  We  need  not  consider  what  exaq>- 
tions  arise  to  this,  if  any,  because  In  the 
present  case  the  disclosure  admits  nothing 
which  binds  the  hank  to  pay  money  aa  due 
to  the  principal  defendant,  and  there  is  noth- 
ing to  base  any  farther  inquiry  upon.  Tlie 
case  preeentB  no  new  features,  aud  we  are 
not  called  on  to  do  more  than  dedde  it  ac- 
cording to  the  law  as  already  fixed  and  ec- 
pounded.  The  judgment  must  be  affirmed, 
with  coats.   The  other  juBtlces  ooncuned. 


T£PT  et  ol.  V.  HmoHHAH  et  al, 
(SupreiJK  Court  of  MWiigan.   OoL  18, 1889.) 
Landlord  and  TBHUfT— Notiob  to  Qdit. 
Ia  Michigan,  where  a  tenant  holds  over  tbe 
Becond  year  under  a  verbal  tease,  tbe  landlord  may 
have  restitntloa  of  the  premises  at  the  end  of  the 
second  year  without  formal  notios  to  quit. 

Error  to  circuit  court,  Berrien  county. 
Clapp   i&  Bridgeman,  for  appellants. 
iMVorenoe  C.  Fj/f^t  for  appellees. 

MOBSB.  J.  This  Is  an  action  oommenced 
before  a  circuit  court  commissioner  to  reoov- 
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er  poesession  of  n  building.  The  commis- 
sioner found  in  favor  of  the  defeniliints.  The 
coinplfUnants  appealed  to  tiie  circuit  court 
for  the  countj  of  Berrien,  in  which  court, 
upon  trial  before  a  jury,  oomplatfiants  had 
verdict  and  judgment  Thedefendaots  bring 
the  case  into  tbii  court  by  writ  of  error. 

The  ownership  of  the  property  in  com- 
plainants was  not  disputed.  The  complain- 
ant Teft.  who  managed  the  building,  went 
to  Kansas  in  September.  1885.  The  build- 
ing was  situated  at  Sawyer.  Berrien  county. 
While  in  Kansas*  and  in  December.  1885, 
Teft  received  a  letter  from  one  Shetterly,  who 
was  a  partner  of  his  in  the  lumber  business, 
stating  that  he  bad  leased  the  building  to  the 
defendant  Hincfaman  for  two  years  at  67.50 
per  month.  This  leasing  was  verbal,  and  at 
the  lime  Shetterly  had  been  granted  no  au- 
thority to  rent  the  building,  but  Teft  seems 
to  have  acquiesced  in  the  luting.  Teft,  how- 
ever, in  1887,  wrote  to  one  Knight  to  demand 
the  store  of  Hlnchman  when  tiie  two  years 
were  up,  which  would  be  about  the  7th  of 
December,  1887.  Knight  went  to  Hlnchman 
about  the  Ist  of  December.  1887,  and  de- 
manded the  building  of  Hinchman,  stating 
to  him  that  he  had  received  a  letter  from 
Teft,  requesting  him  to  make  the  demand. 
Hinchman  did  not  question  Knight's  author- 
ity to  act  for  Teft,  but  refused  to  deliver  the 
building  up,  claiming  that  he  bad  rented  it 
of  Shetterly  for  five  years  more.  The  build- 
ing had  living  rooms  upstairs,  which,  at  the 
commencement  of  this  suit,  February  28, 
IStiS,  were  occupied  by  the  defendant  Shep- 
ard  as  a  tenant  under  Hinchman.  This  is 
tlie  showing  made  by  complainants.  Ibe  d&> 
fense  offered  no  testimony 

The  court  instructed  the  jury  that  the  veiv 
bal  lease  was  good  only  for  one  year;  but,  if 
permitted  to  bold  over  by  Teft,  it  was  also 
good  for  the  second  year.  As  to  the  third 
year,  he  told  the  jury  that,  if  the  defendants 
had  been  permitted  to  hold  over  arter  the  ex- 
piration of  the  second  year  for  so  long  a  pe- 
riod that  th^  might  reasonably  infer  or  pre- 
sume that  the  complainants  were  not  unwill- 
ing that  they  should  continue  to  so  occupy, 
then,  while  the  defendants  would  not  be  en- 
titled of  tight  to  hold  over  another  yeu,  as 
in  the seccmd  year,  yet  th^  would  be  entitled 
to  three  months*  notice  to  quit.  2fo  notice 
of  tills  kind  bdng  given  in  this  case,  the  jury 
were  farther  instructed  tiiat,  if  they  found 
defendants  were  permitted  to  bold  over  for  a 
period  so  long  tha^  they  might  reasonably  pre- 
sume that  the  complainants  were  wiillng  they 
should  hold  for  another  year,  their  verdict 
must  be  for  the  defendants.  The  circuit 
judge  further  charged  the  jury  that,  under 
the  circumstances  ct  this  case,  a  verbal  no- 
tice to  quit  was  sufflolent;  that,  if  Knight  was 
the  antluvJzed  agent  of  complainants,  the  de- 
mand or  notice  by  him  as  such  agent  would 
be  sufflolent.  **Tbaefore,  if  in  tliis  case  you 
stiall  find  that  Ur.  Knight  was  duly  authra^ 
tzed  to  notify  the  d^endauts.  (and  let  me  say 
now  that  a  nottoe  upon  Mr.  Hinchman  would 


be  a  notice  to  both;)  and  if  Mr.  Knight  so  no- 
tilled  Mr.  Hinchman  that  the  latter  was  in- 
formed that  he  was  required  toquittlie  prem- 
ises in  question,  and  when  he  was  so  to  quit, 
and  that  he  was  so  to  quit  all  tlie  premises 
held  by  bim. — in  such  case,  gentlemen,  that 
would  be  a  sufficient  notice.  As  to  the  time 
of  quitting,  you  must  either  find  that  a  cer- 
tain day  was  fixed  in  the  notice,  or  that  it 
was  to  be  immediately;  and  a  notice  to  give 
up  possession  immediately,  or  without  loss 
of  time,  is  good  as  one  fixing  a  particular 
day.  Now.  then,  gentlemen,  as  to  a  reason- 
able time.  In  determining  this  you  will  con- 
sider the  place  of  residence  of  both  landlords 
and  tenants;  thedistance  betwet-n  them;  the 
facility  for  communication;  whether  the  land- 
lords were  on  the  ground  or  in  the  vicinity 
at  the  end  of  the  second  year  or  not;  or 
whether  they  had  an  agent  there, — and  from 
such  yourselves,  as  honest  and  fair-minded 
men,  determine  whether  such  notice.  If  any 
you  find  to  have  been  given*  was  made  or 
given  within  a  reasonable  time, — such  time 
as  an  ordinary  or  a  reasonable  man  would 
have  given,  or  could  have  given,  under  like 
circumstances.  Thelandloid  is  bound  to  give 
notice  with  anch  dispatch  as,  from  the  at- 
tending circumstances,  would  fairly  and  rea- 
sonably be  expected;  and  if  such  wns  done 
that  would  be  sufficient.  If  from  the  testi- 
mony yon  find  that  notice  was  not  given 
within  such  time,  and  with  such  dispatch, 
then  the  time  would  be  an  unreasonable  one. 
If  you  shall  find  that  Mr.  Knight,  as  the  duly- 
authorized  agent  of  the  complainant,  notified 
Mr.  Hinohman  to  leave  immediately,  Mr. 
Hinchman  would  have  a  ressonable  time  to 
vacate  the  premises,  and  this  also  you  will 
determine  from  all  the  facts  and  drcumstan- 
oes  before  you . "  Complaint  Is  made  of  these 
instructions,  and  it  is  contended  that  the 
court  should  liave  directed  a  verdict  for  the 
defendants,  as  requested  by  them  on  the  trial. 

The  judgment  must  be  affirmed.  Shetterly 
had  no  authority  to  rent  the  building  for  five 
years,  or  for  any  length  of  time.  At  or  about 
the  end  of  the  second  year  Hinchman  was 
notified,  by  one  whoee  authority  was  not  dis- 
puted by  him.  that  complainants  demanded 
the  store.  This  was  a  sufflolent  notice  to 
quit,  and  was  made  at  a  reasonable  and  prop- 
er time.  Hindiman  found  no  tsult  at  the 
time  of  the  demand  with  the  suffidency  of 
the  notice,  but  claimed  that  he  waa  bohUng 
under  a  new  agreement,  which  In  this  suit 
he  does  not  attempt  to  relj  upon.  Be  was 
plainly  notified  at  or  about  the  end  of  the 
second  year  that  the  complainants  wanted  the 
building,  and  that  bis  tenancy  under  the  first 
agreement  with  Shetterly  was  to  be  ended. 
This  was  sufficient.  It  Is  true  many  cases 
are  found  in  the  books  so  full  of  varioos 
subtleties,  reSnementa,  and  tcchnfoilities  oi 
terms  as  to  the  law  of  notice  to  quit  between 
landlord  and  tenan  t  that  a  study  of  them  leads 
to  ajmost  hopeless  confusion  and  uncertainty 
as  to  the  manner  ot  procedure  to  get  rid  of  a 
tenant;  but,  under  our  statute  and  praotioe. 
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88  defined  hy  our  own  conrts,  the  matter  Is 
Bimple  enough.  Tbere  is  probably  no  branch 
ol  the  law  so  full  of  doubt  and  perplexity  to 
the  profession  as  this  one,  if  resort  is  had  to 
numerous  authorities.  But  apply  tbe  law  of 
this  state  to  the  case  in  band,  and  the  solu- 
tion is  easy.  Tbe  second  year  Hinchman 
was  holding  the  same  as  under  a  verbal  lease 
for  one  year.  At  the  end  of  it  be  required 
no  notice  to  determine  it  Tbe  complainant 
could  have  proceeded  against  him  tbe  next 
day,  without  notice  to  quit,  to  obtain  posses- 
sion.  lie  could  gain  no  further  right  of  oc- 
cupation of  the  building,  except  by  agree- 
ment or  by  acquiescence  in  his  holding  over 
for  80  long  a  time  as  to  indicate  a  permission 
to  hold  another  year,  or  to  render  him  a  ten- 
ant at  will.  But  be  was  notlQed  that  the 
building  was  wanted,  and  (hat  l\e  would  not 
be  permitted  to  hold  over  fur  any  length  of 
time.  He  saw  fit  to  stick  under  a  claim  of  a 
new  renting,  which  was  unauthorized  and 
invalid.  Complainants,  within  a  reasonable 
time,  without  any  acts  of  estoppel  interven- 
ing, commenced  suit  to  get  him  out  of  posses- 
Blon.  Tbe  circuit  judge  should  faavedireoted 
a  verdict  for  compiainanta. 

The  judgment  of  tlie  circuit  court  is  af- 
flrmed,  with  costs.  The  other  justices  con- 
curred. 


BOHENFAKT  V.  AVERIOAH  FiBE  IHS.  Co. 
(SupFsme  Court  of  MichigarL  Oct.  18, 1689.) 
bsusAHCi— CoiroiTioNS  or  Pouot— Pleadixo 

A.JtD  FbOOF. 

1.  The  action  of  tbe  agent  of  an  Insnranoe  oom- 
pany  in  making  an  Indorsement  upon  a  policy  In 
re^rard  to  tbe  sale  of  tbe  property  insured  tbereln, 
and  the  interests  wblch  tbe  seller  and  purobaser 
.  were  to  take  In  tbe  Insurance  in  case  of  loss  by 
fire,  is  a  waiver  of  tbe  forfeiture  deolared  in  such 
polioy  in  case  the  assured  should  sell  tbe  proper- 
ty without  tbe  consent  of  tbecompauy  Indorsed  on 
the  polioy. 

a.  In  an  action  on  a  policy  of  insurance  issued 
to  a  landlord,  it  la  error  to  charge  the  Juit  that,  if 
the  tenant  took  hts  f aniltare  away,  and  left  tbe 
house  without  occupants,  or  any  one  to  look  after 
it,  then  the  policy  would  be  void,  as  the  mere  fact 
that  some  one  was  left  to  look  after  the  bouse 
would  not  save  a  forfeiture;  tbe  occupancy  re- 
quired by  tbe  terms  of  the  policy  Including  the 
oare  and  supervision  Involved  in  tbe  use  of  tbe 
house  as  a  dwelling. 

B.  A  plaintiff  who  declares  as  owner  of  tbe 
property  Insured,  and  bolderof  tbe  polioy,  as  such, 
cannot  recover  where  it  appears  that  he  assigned 
tbe  policy  to  an  Inteodlng  purobaser  of  tbe  proper- 
ty, reserving  the  right  to  tbe  insarance  to  the  ex- 
teat  of  bis  interest  In  the  property,  Uiough  tbe 
purchaser  transferred  all  his  Interest  In  tbe  proo- 
erty  and  tbe  policy  to  tbe  pl^tiiE  before  fie 
brought  tlua  acuon. 

Appeal  from  circuit  court,  Iosco  county; 
William  H.  Simpson.  Judge. 

Action  by  Alexander  Bonenfant  against 
the  American  Fire  Insurance  Company  on  a 
policy  of  insurance.  There  was  a  judgment 
for  plaintiff,  and  defendant  appeals. 

McCuteheon  &  Elliott,  {HanahttU  Stark 
A  Hanehettt  of  counsel,)  for  appellant. 
ffanrjf  A  ComvilUt  for  appellee. 

Long,  J.  This  action  is  bronght  npon  a 
flra  insurance  policy  issued  by  defendant 


company  August  27,  1887.  The  declaration 
alleges  that  the  defendant,  by  its  policy  of 
that  date,  insured  the  plaintiff  for  one  year 
for  9600  on  his  two-story  frame  building, 
occupied  ^y  a  tenant  as  a  dwelling  and  inn, 
the  plaintiff  being  the  owner  and  in  posses- 
sion of  the  property;  that  at  the  time  of  mak- 
ing the  insurance,  and  from  thence  to  the 
time  of  the  loss,  tbe  plaintiff  had  an  interest 
in  the  property  to  the  amount  of  $1,000,  be- 
ing tbe  sole  owner  ot  said  property ;  and  that 
on  March  10.  1888,  the  property  was  de* 
stroyed  by  fire,  and  that  defendant  has  had 
due  proof  of  said  loss  and  damage  by  fire  in 
acconiance  with  the  terms  of  the  policy.  At 
the  time  the  policy  Issued  the  plaintiff  reside 
ed  at  Oscoda,  the  property  insured  being  aiU 
uated  in  Alcona  county,  some  18  miles  dis- 
tant. The  policy  was  issued  to  the  plaintiff 
by  Mr.  McCutcheon,  who  was  defendant's  lo- 
cal agent,  residing  at  Oscoda,  who  saw  thfr 
building  before  the  insurance  was  made,  and 
while  it  was  occupied  by  one  Mr.  McNumey, 
and  issued  the  policy  on  the  plaintiff's  state- 
ment that  McNurney  had  gone  out,  and  that 
plaintiff  had  a  good  tenant.  The  premiunh 
was  fixed  r^arding  the  building  at  faotei 
rates.  September  12,  1887,  Bonenfant  sold 
the  property  by  contract  to  Thomas  Carroll 
for  91,200.  a  payment  of  9200  beings  madfr 
down,  840  to  he  paid  October  1,  18B7,  and 
monthly  payments  of  640  to  made  thereafter. 
This  contract  was  drawn  by  Mr.  Elliott,  the 
law  partner  of  Mr.  McCutcheon.  while  the  lat- 
ter WHS  absent  from  his  office,  but  who  was  in- 
formed afterwards  by  Elliott  of  tbe  contract., 
and  that  the  parties  to  it  wanted  the  policy- 
assigned  to  Carroll.  Mr.  McCutcheon  filled 
out  and  signed  the  company's  assent  to  the 
assignment  of  Bonenfant's  interest  in  the 
policy  to  Carroll,  which  was  indorsed  on  the 
policy.  Mr.  McCutcheon  also  indorsed  on 
the  policy  an  assignment  of  this  interest  to- 
Carroll.  but  this  was  never  executed  by  Bo- 
nenfant. Bonenfant  testified  that  he  left 
with  Elliott  directions  to  have  the  policy 
transfeVred  to  Carroll,  loss,  it  any,  payalite 
to  Bonenfant,  according  to  his  interest.  The 
contract  of  sale  to  Carroll  and  the  policy  were 
kept  in  the  office  of  McCutcheon  &  Elliott 
until  after  tbe  fire,  and,  as  Bonenfantclaims, 
with  the  understanding  that  loss,  if  any, 
should  be  payable  to  him,  as  his  interest 
should  appear  under  the  contract.  At  the 
time  of  the  fire  Carroll  hud  paid  on  the  con- 
tract about  S160.  The  plaintiff  claimed  an 
insurable  Interest  in  the  property  to  the  ex- 
tent of  the  amount  named  in  the  policy.  Car- 
roll  forfeited  under  his  contract  by  not  keep- 
ing  up  his  payments,  and  after  tbe  fire  as- 
signed all  his  Interests  in  the  contract,  as- 
well  as  in  the  policy,  to  Bonenfant.  The  pol- 
icy was  in  the  usual  form,  and  contained  cer- 
tain conditions,  among  which  are  tbe  follow- 
ing: "If  during  the  existence  of  this  policy, 
or  any  renewal  thereof,  the  risk  shall  be  in- 
creased by  any  means  whatever,  with  the- 
knowledge  of  the  assured,  and  fclie  assured 
shall  fail  to  notify  this  company  thereof,. 
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and  have  the  same  indorsed  thereoD,  paying 
therefor  such  additional  premium  as  shall  be 
demanded;  or  if  the  building  herein  de- 
scribed shall  be  or  become  vacant  or  unoccu- 
pied without  consent  of  the  company  Indorsed 
thereon,  *  •  •  then,  and  in  every  such 
ease,  this  policy  shall  be  null  and  void.  *'  The 
defendant  gave  evidence  tliat  there  were  nine 
lumber  camps  within  four  or  five  miles  of 
the  house,  and  that  the  bouse  had  the  repu- 
tation at  being  a  house  of  ill  fame,  and  that 
such  use  increased  the  risk  tosuch  an  extent 
as  to  render  it  uninsurable.  Defendant  also 
gave  evidence  that  the  house  had  become  va- 
cant at  the  time  of  the  fire.  The  plaintiff 
gave  some  evidence  tending  to  show  tliat  the 
house  had  not  become  vacant,  and  insisted 
ander  his  proofs  that  if  tbe  house  was  being 
used  for  the  purposes  of  proetitution  the  fact 
was  without  the  knowledge  of  plaintiff. 
There  does  not  seem  to  be  much  controversy 
but  that  the  premises  were  being  used  for 
purposM  of  prostitution,  and  that  snch  use 
would  naturally  tend  to  increase  the  Are 
risk.  Upon  these  issues  the  case  was  sut)- 
mitted  to  tbe  jury,  who  found  a  verdict  for 
plalntiflF  for  the  amount  of  policy,  and  inter- 
eat  Defendant's  counsel  requested  tbe  court 
tochargethejury:  "(1)  The  policy  provided  ; 
that  if  the  assured  shall  sell  or  transfer  the 
property  insured,  or  incumber  the  property, 
or  if  any  change  takes  place  in  the  title,  lo- 
cation, interest,  or  possession  of  the  proper- 
ty, whether  by  sale,  transfer,  or  conreyanoe. 
without  the  consent  of  the  company  indorsed 
on  the  policy,  then,  in  every  snch  case,  the 
policy  shall  be  null  and  void."  This  the 
oourt  refused  to  give. 

We  see  no  error  In  the  refusal.  It  is  merely 
a  statement  of  tlie  conditions  In  the  poliey,  and 
the  giving  or  refusal  of  the  request  could  not 
have  affected  the  rights  of  either  party  in  the 
suit;  but  it  appears  from  the  defendant's  own 
testimony  that  the  agent  of  the  company  was 
fully  cognizant  of  all  the  facts  as  to  the  trans- 
fer by  plaintiff  to  Carroll,  and  himself  made 
the  indorsements  on  tbe  policy  referring  to 
the  contract  of  purchase  by  Carroll,  and  the 
interest  which  each  party  was  entitled  to  take 
In  the  insurance  in  case  of  loss  by  fire.  Un- 
der these  drcnmstanoeasuch  contract  cannot 
belield  toworkatorfeitureof  the  policy,  even 
if  it  bad  such  effect  The  action  of  the  agent 
in  malting  the  indorsement  upon  tbe  policy 
woald  operate  as  a  waiver.  A  forfeiture  is 
not  favored  ^tber  in  law  or  equity,  and  a 
provision  for  it  in  a  oontract  wiU  be  strictly 
oonstrued,  and  courts  will  find  a  waiver  of 
it  aptyn  slight  evidence,  when  the  equity  of 
the  claim  Is*  under  tbe  contract,  in  favor  of 
the  Insured.  Lvon  t.  Insurance  Co.,  bb 
Mich.  146.  aO  N.  W.  Bep.  829,  and  cases 
there  cited.  The  defendant  also  asked  the 
court  to  charge  the  jury:  "The  poliey  in- 
sures the  building  as  occupied  by  a  tenant  as 
a  dwelling  and  ion.  It  also  provides  that  if 
the  bniUtingshall  be  or  become  vacantornn- 
occupied  without  the  consent  of  the  company 
indoned  on  tbe  policy,  the  policy  shall  be 


null  and  void.  The  evidence  shows  that  the 
building  became  vacant  and  unoccupied  with- 
in the  meaning  of  tlie  policy  from  the  time 
when  Thomas  Carroll  and  his  family  moved 
out  of  the  building,  on  Tuesday  or  Wednes- 
day, and  that  it  remained  vacant  and  un- 
occupied until  a  week  from  the  following 
Friday,  when  it  burned.  There  is  no  evi- 
dence that  the  company  knew  or  Hssented 
to  such  vacancy  and  want  of  occupancy.  For 
this  reason  the  policy  became  void,  and  the 
plaintiff  Is  not  entitled  to  recover."  This 
the  court  refused  to  give  in  charge  to  the 
Jury,  but  assumed  that  there  was  some  evi- 
dence that  the  building  was  occupied,  and 
submitted  the  question  to  the  jury  as  one  of 
tbe  facts  for  their  determination,  charging 
them  that  "it  the  occupants  of  the  house  had 
moved  out  of  tbe  building,  and  caused  their 
furniture  to  be  moved  with  the  Intention  of 
vacating  and  leaving  the  house  alone,  witli- 
out  occupants,  or  any  one  to  look  after  it, 
then  it  would  become  vacant  and  unoccupied 
within  the  meaning  of  the  policy  from  the 
time  that  Thomas  Carroll  and  his  family 
moved  out  of  the  building  with  the  furniture; 
and  if  it  was  vacant  when  it  burned,  the  pol- 
icy would  be  void,  and  the  plaintiff  would 
not  l>e  entitled  to  recover  in  this  case.  But 
If  the  absence  whs  merely  temporary,  with- 
out removing  the  furniture,  and  with  the  in- 
tention of  continuing  It  as  a  dwelling  and  r^ 
turning  there  In  a  short  time,  the  absence  be- 
comes temporary  absence,  and  in  that  case 
the  building  did  not  t}ecome  vacant  or  unoc- 
cupied within  the  meaning  of  the  policy. " 

From  a  careful  reading  of  the  testimony, 
which  is  all  returned  with  the  record,  we  are 
not  prepared  to  say  that  there  was  no  evi- 
dence that  the  building  was  occupied.  White 
it  is  true  that  the  evidence  tended  strongly 
to  show  that  Carroll  and  his  family  had  quit- 
ted and  removed  from  thtt  premises  with  the 
intention  of  remaining  permanently  away, 
and  that  they  had  abandoned  the  premises, 
yet  plaintiff  introduced  some  testimony  under 
which  the  question  became  one  of  fact  for 
the  jury,  if  tbe  matter  had  been  ftiirly  sub- 
mitted to  them  by  the  court;  but  we  think 
the  court  was  In  error  in  stating  to  tbe  juiy 
that  "if  Carroll  moved  out  and  took  his  fur- 
niture away,  and  left  the  house  without  oo^ 
cupants,  or  any  one  to  look  after  it."  then 
the  policy  would  be  void.  This  was  a  quall- 
flcaUon  to  whloli  the  plaintiff  was  not  enti- 
tled. The  mere  fact  that  Carroll  may  have 
left  some  one  to  look  after  it  when  he  moved 
out  and  vacated  it  would  not  save  the  for- 
feiture of  the  policy.  Occupancy  implies  an 
actual  use  of  the  house  as  a  dwelling  place. 
The  insurer  had  a  right,  by  the  terms  of  the 
pdioy,  to  the  care  and  supervision  which 
was  Involved  in  snch  occupancy,  tihackel- 
ton  V.  Sun  Fire  Office.  56  Mlob.  288, 21  N.  W. 
Rep.  343;  Ashworth  v.  Insurance  Co..  112 
Mass.  Oounsel  for  the  defendant  also 
asked  the  court  to  instruct  the  jury  that  "if 
it  was  a  fact  that  the  policy  was  assigned  to 
Mr.  Camdlt  with  loss,  if  aqy,  payable  to  Mr. 
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(Minn. 


Booenfant,  then  the  plaintiff  cannot  recover." 
The  court,  in  substance,  gave  this  request, 
but  qualiSed  It  bj  adding:  "But  if  this  fact 
was  brought  to  the  attention  of  Mr.  Mc- 
Gutcheon,  and  he  consented  to  it,  and  knew 
it,  then  tlie fact  would  not  forfeit  ttie policy." 
The  court  also  further  qualified  this  request 
by  the  further  instruction,  "unless  Mr.  Ca> 
roll  had  assigned  all  his  interest  in  the  policy 
before  thecommeDcement  of  the  suit  toBon- 
enfant,  malting  him  in  fact  the  owner  of  the 
policy  and  the  rights  imderit."  That  is,  ttie 
trial  court  was  of  the  opinion,  and  so  in- 
structed the  Jury,  that  although  Bonenfant 
may  have  assigned  all  his  interest  in  the  pol- 
icy  to  Carroll  at  the  time  of  the  making  the 
contract  of  sale  of  the  land  to  him,  yet,  Inas- 
much  as  Carroll  had  transferred  all  his  inter- 
est in  the  land,  and  bis  rights  under  the  pol- 
icy, back  to  the  plaintifE  b^re  the  suit  was 
commenced,  then  the  plaintiff  would  stand  in 
Carroirs  shoes,  and  have  a  right  of  recovery 
upon  that  theory  of  the  case.  Tlie  declara- 
tion does  not  count  upon  an  assignment  of 
the  policx*  and  under  it  he  would  have  no 
right  to  go  to  the  jury  on  any  case  other  than 
the  sole  ownership  of  the  property  by  him- 
self, and  insurance  made  to  and  held  by  him 
as  such  owner.  The  transfer  of  the  policy 
to  Carroll  so  as  to  insure  him,  with  loss  paya- 
ble to  the  plaintiff,  as  his  Interest  might  ap> 
pear,  makes  it  a  contract  of  insurance  be- 
tween the  company  and  Carroll,  and  not  be> 
tweeu  the  company  and  plaintiff.  This 
charge,  as  given  by  the  court,  places  the  right 
of  recovery  on  the  ground  that  the  plaintiff 
sues  upon  a  cause  of  action  which  Carroll  had 
against  the  defendant,  which  right  of  action 
had  been  assigned  to  the  plaintiff.  No  such 
claim  is  stated  In  the  declaration,  and  upon 
that  theory  no  recovery  could  be  had.  Insur- 
ance Co.  V.  Manufacturing  Co.,  31  Mich.  346. 
Even  if  the  declaration  h^  counted  upon  the 
assignment,  yet,  from  the  undisputed  facts 
in  the  case,  plaintiff,  standing  In  the  shoes  of 
Carroll,  could  not  have  recovered.  The  facts 
are  that  the  house  was  kept  by  Carroll  as  a 
house  of  prostitution  and  lewdness,  which, 
it  is  conceded,  would  render  the  fire  risk 
more  hazardous,  and  would  have  forfeited 
the  conditions  of  the  policy  as  to  increased 
risk.  The  question  In  the  case  which  the 
court  submitted  to  the  jury  was  not  whether 
Carroll  kept  tt  as  a  bouse  of  ill  fame,  but 
wlietber  the  plaintiff  had  knowledge  of  the 
fact,  and,  if  be  did  not,  then  it  would  not 
work  a  forfeiture  of  the  policy.  The  court 
was  in  error  in  supplying  that  nnder  such 
drcamstanoes  the  plaintiff  could  recover. 
Fur  the  errors  pointed  out  the  judgment  of 
the  court  below  must  be  reversed,  with  costs, 
and  ft  new  trial  ordered.  Tbe  other  justices 
concurred. 

Tan  DnsEN  et  al,  v.  Pifsb. 
(Supreme  Court  of  Minnennta.  Kov.  18, 1889.) 
BiL>— FossBsaiON. 
Bills  of  lading,  Issued  by  railway  station 
agents,— one  on  December  Ut,  for  a  carload  of 


barley,  another  on  December  8d,  for  a  oar-load  of 
wheat,— were  delivered  to  pLalnUfl,  a  oorporatlon 
handling  grain,  on  oommluion  and  otherwtoe,  bv 
a  firm  engsged  In  buying,  selling,  shipping,  and 
storing  the  uune  article  aa  warenouBemen,  and 
then  ladebted  to  plaintiff  In  a  anm  exoeedliur  the 
value  of  the  grain  mentioned  In  the  bUla,  nn&r  an 
arranffement  that  the  grain  should  be  Bolpped  to 
and  sold  by  plaintiff,  and  the  net  proceeds  applied 
lo  part  paTment  of  the  Indebtedness.  In  the  blUs 
of  lading  the  plaintiff  was  designated  as  consignee. 
At  the  time  of  delivery  neither  of  the  oars  was 
fully  loaded,  bnt  in  each  of  the  bills  was  a  stipula- 
tion that  the  loads  might  be  oomptoted  at  another 
station  on  the  line  of  railway.  This  was  done,  tiia 
cars  sealed  up  and  side-tracked  ready  for  haollng 
to  their  destination.  Afterwards,  on  DecemberSd. 
defendant,  as  sheriff,  seised  and  attached  tbe  con- 
tents of  the  cars  to  satisfy  tbe  olsim  of  another 
creditor  against  said  warehousemen.  Upon  ttie 
trial  of  an  action  for  conversion,  bronght  by  the 

filalntlff  against  said  sherUf,  the  ooart  chained  tbe 
urr  that  the  question  for  its  consideration  was  aa 
to  toe  0  wnerstup  of  the  grain  when  It  was  attached ; 
and  further  charged  that  If,  from  a  preponderance 
of  evidence,  the  jury  found  that  by  tbe  agreement 
between  pl^nUfl  and  it*  debtors  tbe  Utter  as- 
signed the  grain  in  question  to  pialntifl  to  be  sold 
on  commission,  the  proceeds  to  be  u>plled  In  pay- 
ment of  a  debt,  their  verdict  shoald  be  for  defOna- 
ant.  Held  to  be  error. 

(S|/IIabtw  by  the  Court) 

Appeal  from  district  court.  Bine  Eartb 
county;  Sbyerajhoe,  Jud^e. 

WUnn  c£  Van  Derlip,  for  appellant.  £o- 
rin  Ora^  and  £.  IFasMum,  for  respond- 
ent. 

COZ.UNS,  J.  There  was  very  little  conten- 
tion over  the  facts  upon  tbe  trial  of  this  ac- 
tion. Plaintiff,  a  corporation  dealing  in 
grain,  bad  advanced  money  to  Mitchell  and 
Jefferson,  who  were  buying,  selling,  and 
shipping  the  same  article,  under  tbe  firm 
name  of  Southern  Minnesota  Elevator  Com- 
pany, to  use  in  thdr  business.  On  December 
1, 1688,  plaintiff  sent  one  Fagg,  Its  agent, 
to  Jefferson,  the  managing  man  of  tbe  eleva- 
tor company,  with  a  statement  of  account, 
which  was  then  agreed  upon  as  correct.  It 
was  also  agreed  that  plaintiff  should  have  all 
of  the  grain  then  in  the  arm  elevators  and 
warehouses.  On  that  day  Jefferson  delivered 
to  Fagg  a  bill  of  lading.  Issued  by  the  rail- 
way station  agent  at  Amboy,  for  a  car-load 
of  barley.  The  car  was  then  but  partly  Biled, 
but  the  bill  specified  that  its  loading  might 
be  completed  at  another  station.  Two  days 
later,  December  8d,  a  bill  of  lading  for  a  car- 
load of  wheat  was  delivered  by  Jefferson  to 
the  agent,  Fagg,  but,  as  in  the  other  case, 
the  car  was  but  partly  filled,  and  provision 
was  made  for  the  completion  of  the  loading 
at  another  station.  On  the  same  day,  after 
both  cars  had  b^n  fully  loaded,  seal^  up, 
and  side-tracked  ready  for  hauling  to  their 
destination,  their  contents  were  seized  and 
attaclied  by  the  defendant  aa  a  sheriff,  to  sat- 
isfy the  claim  of  another  creditor  against  tbe 
Southern  Minnesota  Elevator  Co.  On  Decem- 
ber 6th,  plaintiff  exhibited  these  bills  of  lading 
— in  which  it  was  designated  as  consignee— to 
defendant,  and  upon  his  refusal  to  surrender 
the  grain  brought  t^is  action  for  its  oouver- 
Bion.  The  verdict  of  the  jury  was  fw  de- 
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fendant,  snd  the  appeal  Is  from  an  order  de- 
njlng  a  new  trial. 

1.  We  are  of  the  opinion  that,  although 
plainUfl  omitted  to  slww  that  the  conceded 
indebtedness  of  the  elevator  company  exist- 
ing afew  days  prior  to  the  alleged  oonvenion 
had  not  been  satlsfled  in  foil  by  the  receipts 
of  grain  shipped  to  it  under  the  arrangement 
of  December  let,  before  menticmed,  um  tes- 
timony was  snfflcient  to  hare  jostlQed  the 
Jnry  in  determining  that  it  bad  not  been. 
We  also  think  that  the  number  of  bosli^  of 
grain  seized  by  the  defendant,  and  its  Talne 
per  bualiel,  were  fairly  proven.  In  fact, 
tbflse  matters  do  not  seem  to  have  been  re* 
garded  upon  the  trial  aa  in  dispute.  The 
real  Issne  was  over  the  legal  effect  of  the 
transaoUon  in  which  Ji-fferacm.  In  behalf  ol 
his  Arm.  delivered  the  bUlsof  lading  to  plain- 
tiff's agent. 

2.  The  plaintiff  eontended  that,  open  the 
undisputed  testimony  of  Fagg  and  JefCerson 
as  to  what  transpired,  there  was,  in  law,  an 
Impropriation,  agreement  of  the  debtor 
snd  creditor,  of  the  property  In  qaeetion  in 

art  payment  of  the  debt,  and  that,  as  a  mat- 
'  of  law,  plaintiff  was  entlUed  to  a  verdict. 
The  oourt  refused  to  take  this  view,  and  in 
substance  stated  to  the  Jury  that  the  princi- 
pal  question  for  their  consideration  was  the 
ownership  of  the  property  at  the  time  ot  the 
attachment.  From  the  undisputed  testimony 
It  la  obvlons  that  the  grain  was  notconsigned 
to  {daintiff  in  the  usual  course  of  their  bnsi- 
neu,  for  sal*  on  oraimtsslon  simply.  There 
was  either  a  side—an  absolute  appropriation 
of  this  speeiflo  property  in  payment  pro  tanto 
at  a  debt  and  ^  assent  ot  both  partiflt— 
the  plaintiff's  agency  as  a  eoromlaslon  mer- 
chant was  coupled  with  an  Interest;  die  grain 
being  pledged  to  It,  by  agreement  and  deliv- 
ery, to  the  fnll  amount  <S  the  proceeds.  The 
fut  that  the  consignee  could  nMu  from  the 
proceeds  a  commission  for  services  rendered 
in  handling  and  selling  did  not  affect  its 
right  to  receive  the  grain  as  a  pledgee.  The 
consignors  parted  with  their  property,  re- 
taining no  interest  whatever  in  it,  in  either 
case,  ^her  than-  to  have  the  proper  amount 
applied  in  partial  satisfaction  of  their  debt. 
The  philntiflF  had  posseasion,  and  t^e  rightof 
possession,  and  the  question  for  consuera- 
tion  was  not  that  ct  ownership  exclusively. 
We  think  this  point  is  covered  by  the  excep* 
tion  to  the  charge,  referred  to  in  appellant's 
seventh  assignment  of  error.  Order  reversed. 


LUNDBtJBO  V.  KOBTU  WKSTJIKH  ElSVATOB 

Co. 

{Supreme  Court  ef  Minneeota.  Nov.  18, 1680.) 

CUTtSL  HoBTOAeS— RlOOBD  — CONBIDBR^TIOir— 
PA.BTIBS. 

1.  TTncUtr  Gen.  St.  1878,  o.  89,  {{  1-8,  where  a 
mortgagor  of  chattels  resides  la  one  town  and  the 
IwDperty  mortea^ed  is  situated  in  another,  the 
mortgage  nmat,  aa  to  snhseqneni  bona  fide  pur- 
chasers.  be  duly  filed  In  both  towns. 

3.  where,  by  the  mutual  agreement  of  debtor 
■ad  oredltor,  a  Ijook-aooount  u  put  Into  a  note, 


pa7able  at  a  future  d^,  the  transaeUon  Is  prCma 
facte  evldeace  tbat  the  remedy  upon  the  debt  Is 
thereby  suspended  until  the  maturity  of  the  note, 
and  the  extension  of  credit  Is  a  new  and  adequate 
consideration  for  the  note  snd  a  mortgage  given 
to  seonre  It 

8.  Testimony  tending  to  sbow  tbat  a  witness 
not  a  party  to  the  suit  has  made  extrajudicial  ad- 
missions to  a  third  person  in  opposition  to  bis 
erldenoe  as  a  witness  on  the  stand  is  competent  for 
impeachment,  but  is  not  to  be  treated  as  affirma- 
tive proof  In  the  case  of  the  truth  of  the  state- 
ments involved  iti  such  alleged  admissions. 

4.  An  agent  lawfully  in  charge  of  the  business 
of  a  warehouse  in  which  goods,  Uie  title  to  which 
to  !n  dispute,  are  deposited  is  the  proper  party  up- 
on whom  to  make  demand  for  the  dellveiy  thereof 
by  the  person  olatmbig  title  thereto. 

6.  One  to  whom  a  nota  and  aoOMnpanylng 
mortgage  are  given  may  enforoe  the  same  in  his 
own  name,  though  a  tliird  person  has  an  interest 
in  the  debt. 

(SyUtOnu  bu  t?w  Court.) 

Appeal  from  district  court.  Grant  county; 
Brown,  Judge. 

Spooner,  Bpooner  &  Btmeng,  for  appellant. 
Sartton  P.  Woodard,  for  respondent. 

VANDBBBUBeH.  J.  The  coutroversy  arises 
over  the  title  and  right  to  the  possession  of  a 
quantity  of  wheat,  m  which  the  defmdant  Is 
the  bailee.  The  wheat  was  raised  by  one 
Thorns,  on  land  belonging  to  him  situated  in 
Uie  town  of  St.  Olaf ,  in  the  county  of  Otter 
TtAU  but  whose  iriace  oi  residence  was  at  the 
village  of  Aabby,  In  tin  county  of  Chant,  at 
the  Ume  of  the  execution  of  the  mortgnges  in 
qneeUou  here.  Thorns,  being  indebted  to 
William  Deering,  did.  in  tbe  month  of  Feb- 
ruary, 1887,  execute  to  falm  a  chattel  mwt- 
gaga  to  seeara  the  same  npon  the  emp  of 
wheat  to  be  sown,  grown,  and  raised  upon 
tbe  land  xtSwni  to,  In  the  year  1887,  which 
mratgage  was  duly  filed  in  the  <Aoe  of  the 
town-ctork  of  St.  OUf ,  but  a  copy  of  which 
was  never  filed  with  the  proper  officer  in  the 
vlili^  of  Ashby.  Subsequently,  on  the  26th 
dny  of  April,  1887,  Thorns  executed  to  plain- 
tiff a  chattel  mortgage  upon  the  same  crop. 
The  crop  was  raised,  and  tbe  plaintiff  claims 
the  prior  right  thereto,  under  his  mortgage, 
on  the  ground  that  he  took  the  same  in  good 
faith,  and  without  notice,  actual  or  construct- 
ive, of  the  mortgage  Qrst  named. 

1.  Oen.  St.  c.  89.  §  2.  (Amend.  Laws  1888. 
c.  88,)  provides  that  such  Instrument  shall 
be  filed  in  the  town,  city,  or  village  where 
the  property  mortgaged  is  situated  at  the 
time  ot  the  execution  of  the  mortgage,  and 
also  requires  a  copy  thereof  to  be  filed  where 
tbe  mortgagor  resides.  The  defendant  con- 
tends that  it  was  enough  in  this  instance 
that  the  mortgage  was  filed  tn  St.  Olaf,  and 
that,  under  the  language  of  section  1.  It  is 
sufficient  if  the  mortgage  or  a  copy  is  filed  in 
^her  place.  This  is  obviously  too  narrow  a 
construction.  The  purpose  of  the  statute, 
sections  1. 2,  and  8  being  considered  together, 
is  for  the  better  protection  ot  innocent  pur- 
chasers or  subsequent  mortgagees  in  good 
faith,  by  requiring  the  mortgage  and  a  copy 
to  be  filed  as  provided.  The  plaintiff,  who 
also  resided  at  Ashby,  was  not  bound  to 
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search  in  both  places,  and  the  record  in  St. 
Olaf  was  not  alone  construotiTa  notice  to 
him. 

2.  The  mortgag:e  to  plaintiff  was  given  to 
secure  a  note  made  to  bim  by  defendant  for 
tlie  sum  of  $1,048,  payable  October  1,  1887. 
The  oonsid«ation  therefor  was  an  account 
for  lumber  previously  furntohed  by  plaintiff 
to  defendant,  used  in  buildings  upon  his 
premises,  for  which  plaintiff  was  then  en- 
titled to  a  lien,  and  the  evidence  tends  to 
Siiow  that  the  mortgage  secnrity  was  intend- 
ed to  be  Bobstituted  for  that  of  the  lien,  and 
that  the  latter  was  relinquished  In  consid- 
eration of  the  execution  of  the  new  secnrity; 
but  we  think  that  fact  is  n<rii  so  dear  upon 
the  testimony  as  to  warrant  the  court  in  tak- 
ing that  question  from  the  jury.  The  evi- 
dence is,  however,  sufficient  to  make  a  clear 
prima  faeSt  case  upon  the  qusation  of  plain- 
tiff's good  faith.  The  plaintiff's  testimony 
is  that  he  had  no  notice  of  the  prior  mort- 
gage, and  the  deftedant  does  not  «how  any, 
while  the  evidence  of  the  mortgagor  shows 
that  be  did  not  disclose  tlie  fact  to  plain- 
tiff, for  which  a  sufficient  moUve  appears  in 
the  desire  of  the  former  to  substitute  a  new 
security,  and  to  procure  an  extension  of 
credit  for  the  d^,  which  was  in  the  form  of 
a  book-account,  and  whlcdi,  in  pursuance  of 
the  mutual  agreement  of  the  putles,  ^ras  ad- 
justed and  put  into  the  note  in  question.  In 
the  absence  ot  any  evidence  to  the  contrary, 
this  transaction  is  prima  faiHe  evidence  that 
the  remedy  upon  the  debt  was  thereby  sus- 
pended until  the  maturity  of  the  note,  and 
this  extension  of  credit  was  a  new  and  ade- 
quate consideration  for  the  same  and  the 
mortgage  In  question.  Leake,  Cunt.  §  890; 
2  Daniel,  Neg.Inst.  §S  1312, 1829;  Myers  v. 
Welles,  5  Hill,  464;  Place  v.  Mcllvain,  38  N. 
Y.  99.  1  Daly,  271;  Maier  v.  Canavan,  8 
Daly,  275,  276:  Hubbard  v.  Gumey.  64  N. 
Y.  466;  Paine  v.  Voorhees,  26  Wis.  530. 531 ; 
2  Chit.  Gont.  1134;  Whart.  Cont.  §  954; 
Baker  v.  Wallcer,  14  Mees.  &  W.  465. 

3.  Teatimonyofleredforthepurposesofim- 
peachment,  tending  to  show  that  Thorns  had 
admitted,  contrary  to  his  testimony  in  court, 
that  he  had  informed  plaintiff  of  the  exist- 
ence of  the  Deering  mortgage,  was  not  com- 
petent evidence  of  the  fact  of  such  notice, 
and  did  not  tend  to  prove  it. 

4.  The  demand  of  the  possession  of  the 
wheat  In  controversy  before  suit  brought  was 
properly  made  by  plaintiff  or  his  attorney  up- 
on the  f^nt  in  uiarge  of  the  elevator,  and 
with  whom  the  arrangement  for  its  deposit 
therein  was  made. 

5.  The  defendant  also  objects  to  any  recov- 
ery by  plaintiff  in  this  action  on  the  ground 
that,  as  he  cl^ms,  the  evidence  shows  that 
the  lumber  for  the  price  of  which  the  note 
WHS  given  was  furnished  by  a  partnership  of 
which  plaintiff  was  a  member,  and  not  by 
him  exclusively,  and  that  others  are  there- 
fore jointly  Interested  with  him  in  the  ac- 
count; and  he  therefore  insists  that  this  ac- 
tion cannot  be  maintained  by  plaintiff  indi- 


vidually. But  this  objed^ion  is  not  toiable. 
The  note  was  made  payable  to  the  plaintiff, 
and  he  Is  in  express  tenns  authorized  to  en- 
force the  mortgage.  Ha  may  therefore  do 
so.  and  he  will  bold  the  amount  received  sub- 
ject to  account  to  the  partnership.  If  th^y 
have  any  claim  on  it.  Cnmet  v.  Wlmmec, 
40  MhiD.  511. 42  N.  W.  Bep.  467;  Pom.  Bern. 
§  141;  Bliss.  Code  PI.  §  58  et  seq.  As  ttie 
value  of  the  wheat  is  admitted  in  the  answer, 
the  verdict  for  that  amount  was  warranted. 
Order  affirmed. 


State  «v  rel.  Wagnes  «.  Distbiot  Gottbt 
OF  Hennepin  Codntt. 

{Supnme  Court  qf  Mtnnetota.  Nov.  18, 1880.) 
AuMOHT— Coirraim 
Judgment,  in  proceedings  as  for  oontampt, 
held  supported  by  the  record. 
{SuHabvM  bu  the  Court.) 

Writ  of  certiorari. 

Bohtnson  A  Baker^  for  relator.  Motet 
Clapp,  Atty.  Gen.,  and  O.  ZT.  Bmtont  for 

responident. 

VASDBBBUBaH,  J.  The  relator  was  ad- 
judged guilty  of  contempt  by  the  cUstriet 
court  for  disobedience  of  its  orders  in  the 
matter  of  the  payment  of  certain  allowances 
directed  to  be  by  him  paid  In  an  action  for 
divorce,  wblcb  is  still  pending  agalnat  him. 
The  acUon  was  commenced  in  1)^,  and  an 
order  was  made  July  23d  of  that  year  requir- 
ing liim  to  pay  a  specific  sum  for  counsel 
fees,  and  816  per  month  for  allm<my.  He 
thereafter  paid  the  monthly  installments  in 
obedience  to  the  order  until  Novemt»er,  1885, 
since  which  time  he  has  reused  to  pay 
anything  therefor.  The  principal  objection 
urged  against  the  validity  of  the  order  and 
judgment  in  these  proceedings  is  that  the 
original  order  was  never  personally  served 
on  the  defendant.  (Gen.  St  1878,  c  66,  §  78;) 
but  we  think  this  omission  was  folly  cured 
by  the  subsequent  proceedings.  It  appeaia 
that,  in  proceedings  for  a  contempt,  in  the 
year  1887,  in  which  he  duly  appeared,  be  was 
adjudged  guilty  of  contempt  for  disobedience 
to  the  same  order,  and  was  therein  directed 
to  appear  for  sentence  on  the  10th  day  of 
September,  1887,  unless  he  should  purge 
himself  by  payment  of  the  full  amount  then 
due.  which  was  stated  in  the  order,  in  which 
also  reference  was  specifically  made  to  tlie 
original  order,  and  which  new  order  was  duly 
anii  personally  served  on  the  defendant  by 
the  sheriff.  On  tlie  return-day  thereof  the 
defendant,  relator,  appeared  In  person  and 
by  attorney,  and  the  court  thereupon,  after  a 
further  and  full  hearing,  modified  its  pro- 
vious  order  in  respect  to  the  payment  of  the 
amount  accrued,  making  the  same  payable 
in  installments  at  specific  dates,  and  In  de- 
fault of  such  payment  directed  the  relator  to 
be  committed,  and  also  expressly  continued 
in  force  the  original  order  as  to  future  pay- 
ments. This  order  was  made  in  open  court. 
The  action,  it  seems.  Is  still  pending,  and  lUl 
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proceedingB  upon  relator's  part  were  stajed 
by  an  order  of  the  coort  of  the  date  January 
4, 1889,  because  he  was  held  to  be  In  con- 
tempt; and  Dnally  the  order  and  judgment 
sought  to  be  reviewed  here  were  made. 

We  think  the  judgment  fully  sustained  by 
the  record.  The  proceedings  have  been  much 
delayed  by  various  motions,  counter-mo- 
tions, and  appeals,  but  there  is  nothing  in 
the  record  to  show  that  the  orders  upon 
which  this  judgment  is  based  have  not  con- 
tinued in  force,  or  that  plaintiff  bas  waived 
the  benefit  thereof,  or  that  the  same  liave  been 
superseded,  as  relator  claims,  by  the  provis- 
ions for  temporary  alimony  in  the  case  of 
relator  against  her,  the  proceedings  In  which 
are  not  bsfore  us.  We  must  presume  that 
due  consideration  was  given  to  these  objec- 
tions by  the  district  judge.  Judgment  af* 
Armed. 

GoLLnra,  J.,  fttasent,  took  no  pirt. 


UwiYEKaiLIBT  QbHEBAZ.  COHTKNTIOV  «. 

BOTTINKAD  et  al. 

(Supreme  Court  ef  Jtffnnefota.  Nov.  18, 1880.) 
PutADnro— Answxb. 
A  dafendant,  in  an  action  pending  In  the 
manlclpal  ooart  for  the  city  of  HinneapoUB, 
brought  under  the  provisions  of  aection  11,  c.  81, 
Gten.  St.  1878,  must  answer,  if  at  alL  at  the  open- 
ing of  said  court  upon  the  day  on  which  the  sum- 
mons la  returnable,  or  at  auca  other  time  as  may 
be  designated  by  the  oonrt. 
[ayUabta  by  the  Court) 

Appeal  from  municipal  cfurt*  lAtj  of  Min- 
neapolis; Emeby,  Judge. 

John  Hay,  for  appellants.  AwnU,  Col- 
ham  &  Heed,  for  respondent. 

GoixiNS,  J.  Action  brought  in  the  mu- 
nicipal court  for  the  city  ot  Minneapolis  to 
recover  possession  of  certain  lands  and  ten- 
ements as  provided  by  the  terms  of  section 
11.  c.  84.  Gen.  St  1878:  the  plaintiff,  mort- 
gagee and  purchaser  at  the  sale,  complaining 
that  defendants,  mortgagors,  were  holding 
over  and  unlawfully  detaining  said  premises 
after  a  sale  thereof  on  foreclosure  of  a  mort> 
gage  by  advertisement,  and  expiration  of  the 
time  for  redemption  prescribed  by  law.  The 
summons  was  made  returnable  on  Febrnary 
12, 1889,  at  whidi  time  both  parties  appeared, 
the  complaint  then  being  on  file.  By  con- 
sent, and  otherwise,  the  case  was  continuf>d 
from  week  to  week  antll  March  iSth,  when 
defendants  flled  an  answer.  When  the  case 
WR8  reached  upon  the  calendar  idaintifl 
mOTed  to  strike  said  answw  from  the  court 
flies,  upon  the  ground  that  it  was  not  made 
within  the  time  required  by  statute.  This 
motion  was  granted,  pl^ntifl's  proo&  re- 
eeived,  and  judgment  of  restitution  and  for 
[dalntlff's  possession  entered,  from  whieh  de- 
fendants appeal.  The  sole  question  for  con- 
sideration ia  the  correctness  of  the  ruling 
below,  on  plaintiff's  motion. 

'  Formerly,  justices  of  the  peace  had  acln- 
«iTe  original  jurisdiction  of  all  acUons 


brought  by  virtue  of  said  chapter  84.  and  in 
its  various  sections  matters  of  practice  were 
regulated  with  reference  to  that  fact.  A 
complaint  was  the  only  pleading  expressly 
mentioned,  but  It  is  evident  that  all  other 
pleadings  were  to  be  made  and  governed  as 
were  the  pleadings  in  civil  actions  in  the 
same  court,  (section  23  et  seq.,  c.  65,  Qen. 
St.  1878;)  and  such  has  undoubtedly  been 
the  universal  practice  throughout  the  state. 
Although  the  authority  to  try  and  determine 
this  class  of  cases  bas  of  late  years  been  con- 
ferred upon  some  of  the  municipal  courts, 
Including  the  one  which  tried  this,  (section 
5,  c.  21,  Sp.  Laws  1887,)  no  change  has 
been  made  in  any  of  the  provisions  of  chap- 
ter 84.  As  was  said  in  Boston  Block  Co.  v. 
Bufflngton,  39  Minn.  385.  40  N.  W.  Rep. 
361,  (an  appeal  from  this  same  tribunal.)  the 
chapter  bas  been  adopted  tnutatU  mutandis 
as  a  code  of  practice  to  govern  the  proceed- 
ings in  that  class  of  actions  in  that  court. 
While  section  5.  which  provides  that  after 
the  return  of  the  summons,  at  the  appointed 
time  and  place,  the  justice  of  the  peace  shall 
proceed  to  hear  and  determine  the  complaint, 
may  have  some  bearing  upon  the  question, 
we  are  of  the  opinion  that  it  is  clearly  settled 
by  the  terms  of  the  act  creating  and  estab- 
lishing a  municipal  court  for  the  city  of  Min- 
neapolis, now  found  in  section  109  et  seq., 
c.  64,  Oen.  St.  1878.  It  is  a  court  of  special 
and  limited  jurisdiction,  possessingonly  those 
powers  bestowed  upon  It  by  statute.  It  1b 
limited  in  the  trial  of  causes  in  the  manner 
prescrilied  bythe  legislature.  In  section  116 
it  is  provided,  among  other  things,  that  if 
the  defendant  fails  to  appear  at  the  opening 
of  the  court  upon  the  day  at  which  the  sum- 
mons is  returnable,  he  shall  be  defaulted;  but 
"if  he  so  appear  he  shall  then,  oratsuch  time 
as  the  court  may  designate,  answer  the  plain- 
tiff's complaint"  This  language  Is  Impera- 
tlve,  and  the  statute  must  be  strictly  fol- 
lowed. It  is  very  much  like  that  in  refw- 
enoe  to  pleading  Injustice's  courts,  construed 
in  Hoigate  v.  Broome,  8  Minn.  243,  (Gil. 
209,)  and  the  reasoning  In  that  case  is  perti- 
nent to  this.  See,  also,  Mattice  v.  Litcher- 
ding,  14  Minn.  142,  (Gil.  110;)  O'Brien  t. 
Pomroy,  22  Minn.  130.  As  the  defendant 
neglected  to  answer  on  the  return-day  of  the 
summons,  and  no  other  time  was  designated 
by  the  court,  the  pleading  was  properly 
stricken  out.   Judgment  affirmed. 


Stats  o.  McGuibb  tt  ai, 
iffwpntau  Court  of  If  tnnesoCn.  Nov.  IS,  1889.) 
BaoooKUAXca— PuuDnrck 
A  complaint  in  an  aotion  m  k  ZBOognlauuM 

oonsldered,  and  held  sufOtdent. 
(Si/Uafru*  hy  the  Court.) 

Appeals  from  district  coarU  Bams^  coun- 
ty; VixjLS,  Judge. 

Aotion  upon  a  recognizance  in  a  criminal 
aotion.  The  complaint, after  reottingthein- 
dlctment  of  the  deCendant  Markle  and  his  ar- 
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ralgnment,  alleged  "that  thereafter,  on  the  9th 
dsj  of  October,  A.  D.  1888.  the  said  defend- 
ant Markle  duly  appeared  in  and  before  said 
coart  during  a  general  session  thereof,  and 
dnl7  entered  into  a  recognlzanoe  in  open 
court  with  four  sureties,"  naming  the  de- 
fendants, and  referring  to  Exhibit  A,  the 
same  being  a  copy  of  the  recognizance;  "that 
the  said  recognizance  was  tiiereupon  duly 
Bled  in  said  district  court,  and  the  same  made 
a  part  of  the  records  of  said  court. "  Then 
followed  allegations  of  tbe  failure  of  defend- 
ant Markle  and  the  suretiea  to  appear  and 
respond  when  the  case  was  celled  for  trial, 
and  the  forfeiture  of  the  recognizance,  and 
default  of  defendants.  Exhibit  A  was  as 
follows:  "Recognizance.  Tou,  AViUiam  Mar- 
kle, as  principal,  and  George  TH.  Turner, 
John  K.  Burnhold,  Alverado  Richardson, 
and  William  McOuire,  as  sureties,  are  firmly 
bound  uuto  the  state  of  Minnesotain  the  sum 
of  eight  thousand  dollars,  lawful  money  of 
the  United  States,  to  be  levied  of  you  and 
each  of  your  goods,  lands,  and  tenements,  if 
default  be  made,  conditional  as  follows: 
That  if  you.  the  said  William  Marlde.  sbidl 
be  and  appear  at  the  present  term  this 
court,  October  15.  1888,  to  answer  and  stand 
trial  upon  a  certain  indictment  presented 
against  yon  by  the  grand  jury  of  this  county 
of  the  crime  of  rape,  and  not  depart  tbe  court 
without  leave,  and  stand  and  abide  by  any 
order  of  court  in  the  matter  of  said  indict- 
ment, then  this  recognizance  to  be  void;  oth- 
erwise, in  full  force  and  effect "  DeCend- 
ants  app^  from  an  order  striking  oat  tfaair 
demurrer  to  the  complaint. 

S.  P.  Lane  and  Benton,  Plumley  A  Healy, 
for  appellants.  Jjfvrn  and  if.  i>.  if un», 
for  the  btate. 

MncHE!.!.,  J.  This  is  an  action  on  a  re- 
oognizanoe  in  a  criminal  case,  entered  into  in 
open  court  by  the  appellants,  as  sureties, 
with  one  Markle,  as  principal.  All  of  the  ap- 
pellants joined  in  ademurrertothecomplaint 
on  the  ground  that  it  did  out  state  a  cause  of 
actioD.  The  Issue  of  law  on  this  demurrer 
was.  as  to  all  the  appellants  except  MeGalre. 
brought  on  for  hearing  March  80. 1889,  and 
the  demurrer  was,  as  t9  them,  overruled, 
with  leave  to  answer  in'  20  days,  on  condi- 
tion tliat  they  pay  tflO  costs,  and  that  tiie 
causa  be  placed  on  the  ensuing  May  term  cal- 
endar of  the  court.  On  April  20. 1889,  on 
motion  of  the  state,  tbe  demnrrer  was.  as  to 
MoG-uire,  stricken  out  as  frivolous,  and  judg- 
ment ordeqsd  against  him,  unl«8  within  Ave 
days  he  filed  an  affidavit  of  merits,  and  an- 
swered within  10  days;  and  npon  the  farther 
ooadition  that  the  eanse  be  placed  on  the  en- 
suing Mas  term  calendar  of  the  court,  wlth- 
ont  further  notice.  Tbe  appeals  are  from 
these  two  orders. 

A  recognizance  dlffen  from  a  bond  in  this: 
that  while  the  latter,  which  is  attested  by  the 
signature  and  seal  of  the  obligor,  creates  a 
fresh  or  new  obligation,  the  former  is  an  ac- 
knowledgment on  record  of  an  already  ex- 


isting debt,  with  condition  to  be  void  on  per* 
formance  of  the  thing  stipulated,  and  attest- 
ed by  the  record  of  the  court  alone,  and  not 
by  the  obligor^  signature  and  seal.  It  is  on- 
doubtedly  eesenti^  that  it  be  a  matter  of  reo- 
ord,  and  that  it  contain  and  express  in  the 
body  of  it  the  material  parts  parts  of  the  ob- 
ligation and  condition;  and.  If  deficient  in 
this  respect,  the  record  cannot  be  aided  by 
parol.  In  an  action  of  debt  on  a  recogni- 
zance at  common  law.  tbe  utmost  strictness 
that  was  ever  required  was  that  tbe  declara- 
tion should  state  it  with  certain^,  pursuing 
tbe  description  in  the  entiy  of  recognizance, 
and  stiould  allege  in  what  court,  and  at  whose 
suit,  and  for  what  sum  the  defendants  ao- 
knowledged  themselves  obligated;  also  that 
it  should  be  averred  that  it  is  a  record,  and 
the  breach  stated  according  to  the  terms  of 
the  recognizance.  We  cannot  see  wherein 
the  complaint  in  this  action  fails  to  comply 
with  a  single  one  of  these  requirements. 
The  demurrer  was  properly  overruled.  The 
only  question  that  can  admit  of  any  possible 
doubt  is  whether  the  demurrer  was  so  clear- 
ly and  palpably  untenable  as  to  justify  its  b^ 
ing  stricken  out,  as  to  McOuire,  as  frivolous. 
But  inasmuch  as.  In  view  of  the  order  of  the 
court  allowing  him  to  answer  over  on  cer- 
tain conditions,  it  made  no  practical  differ- 
ence to  him  whether  the  demurrer  was  over- 
ruled or  stricken  out,  we  are  not  inclined  to 
be  very  critical  in  considering  tbe  particular 
process  by  which  the  court  reached  the  result. 
Orders  in  both  appeals  affirmed. 

Jensen  »t  at  e.  Wkide  et  aU 
(Supreme  Court  of  3H?inenrta.  Nov.  10,  188S.) 
VamoB  A.VD  Vsirou  —  pRiNciFiL  AMD  Aaam— 

L  Case  ooafliderad  as  JottiMn?  a  recovery  of 
a  part  of  the  pttrchaae  pnoe  of  land  paid  hj  tbe 
plaintifla  to  one  acting  as  an  agent  of  the  defeud- 
anta  In  making  the  agreement  lor  the  sale. 

3.  The  defendants  being  anable  to  perform  the 
agreement,  it  1b  immaterial  whether  or  not  the 
ooDtract  was  legally  executed.  . 

3.  The  want  of  a  proper  demaod  should  not 
defMt  the  aoUon,  when  it  is  apparent  that  a  de- 
mand would  have  Men  unavaUlnf. 
(SyilabuB  hv  the  Court) 

Appeal  from  district  court,  Ramsey  coun^; 
Kellt.  Judge. 

O.  J),  (ft  Tho$.  D.  O'Briejit  for  appeUunts. 
John  D,  C^BHen,  for  respondents. 

DxoEDnoN,  J.  This  is  an  acttm  to  recov- 
er a  part  of  the  purchase  price  of  land  paid 
by  the  plaintiffs  Jensen  and  Wilson  to  one 
Wall,  of  the  copartnership  of  Wall  Sb  Arm- 
strong, who  are  alleged  to  have  been  the 
agents  of  the  defendants  in  making  the  oon- 
tnct  for  the  sale.  The  detendants  Mooie 
and  Weide.  against  whom  a  verdict  was  ren- 
dered, appeal  from  an  order  refusing  a  new 
trial. 

The  land  to  which  the  oontract  ot  sale  re- 
lates was  described  as  a  certain  \Aock  in  Haw- 
ley  A  Moore's  addition  to  Ashkind.  Wis.  The 
defendants  deny  tht  agency  of  Wall  A  Arm- 
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strong,  and  claim  never  to  haTe  bad  an/  In- 
terest in  the  property  in  qaestlon.  It  Beeine, 
from  the  e? idenee*  that  the  money  paid  by 
plalnttCb  to  Wall  was  by  him  paid,  lees  his 
commission  for  making  the  sale,  to  Hawley, 
and  It  appears  that  these  appellants  never 
recelTed  any  part  of  it.  It  is  assigned  as  er- 
ror that  tfaecuurt  allowed  parol  proof  of  the 
agency  of  Wall  &  Armstrong.  Assuming 
vlmt  counsel  seem  to  concede. — ^tbat  the  con- 
tract could  not  be  supported  by  proof  of  the 
agency  ]3f  parol,  although  we  are  not  pre* 
inred  to  admit  that,  for  the  contract  was 
made  In  Wisconsin,  and  related  to  land  in 
that  state,  and  our  statute  would  be  of  no  ef- 
fact,— still  there  was  no  error  in  reoetvlng 
anch  proof  in  this  rase.  For  the  purposes  of 
this  action  it  was  ImmHterial  whetlier  the  con- 
tract of  sale  was  valid  or  invaiid.  The  plain- 
tffCs'  right  ci  recovery  does  not  depend  upon 
the  Talidity  of  that  contract.  It  is  enough  if 
the  defendants,  or  any  person  held  out  by 
them  as  having  authority  to  do  so,  have  re- 
oelved  the  plaintiffs*  money  as  the  price  of 
land  to  be  conveyed  to  them,  and  that  the 
conveyance  has  not  been,  and  cannot  be. 
made.  While  thccomplaint  alleges  the  mak- 
ing of  a  contract  it  is  not  necessary,  to  sup- 
port a  recovery,  timt  the  agreement  shall 
have  been  valid.  The  facts  alleged  are  suill- 
cient  to  entitle  the  plaintiffs  to  recover  aa  for 
money  had  and  received. 

There  was  suffl<;ient  evidence  in  the  case 
to  justify  its  submission  to  tlie  jury  to  And 
whether  the  defendants  Moore  and  Weide 
had  assumed  to  authorize  Wall  &  Armstrong 
to  sell  this  land,  or  had  ratified  Wall's  acts 
done  in  their  betialf.  There  was  testimony 
on  the  part  of  the  plaintiffs,  the  credibility  of 
which  was  for  the  jury,  to  the  effect  that  they 
Indicated  to  Wall  their  purpose  to  list  some 
property,  to  be  called  "Hawley  &  Moore's 
Addition,"  with  them  for  sale;  that  they 
would  bring  or  send  the  man  who  was  "run- 
ning" the  property;  that  one  of  them  came 
to  Wall  with  Kiiwley.  and  gave  him  a  list  of 
this  property,  Hawley  fixing  the  price  for 
which  it  was  to  be  sold;  that,  after  the  mak- 
ing of  thei^reement  with  plaintiffs.  Wall  told 
Moore  and  Weide  that  he  had  sold  the  land, 
and  they  said  that  they  had  already  learned 
so  from  Hawley;  that  while  Moore  and  Weide 
now  claim  that  they  never  had  anything  to 
do  with  this  addition,  and  bad  no  interest  in 
it,  they,  with  Hawley,  listed  other  property 
in  the  so-called  addition  for  sale  with  other 
agents;  that  Moore  and  Weide  participated 
with  Hawley  In  selecting  a  name  for  this  ad- 
dition; that  Moore  acknowledged  himself  as 
the  "Moore"  designated  in  the  name  given 
to  the  addition,  and  that  Weide  acknowledged 
that  he  had  an  Interest  ia  it;  that,  after  the 
alleged  sale  to  plaintiffs,  WeMe  declared  to 
one  of  the  plaintiffs  that  he  had  an  interest 
with  Hawley  and  Moore  in  the  property,  and 
would  see  that  the  pui  cliasers  got  an  abstract, 
and  that  the  title  was  clear;  and  that  Weide 
gave  a  warranty  deed  of  convt>yance  of  an- 
other part  of  this  "addition"  In  performance 
T.48N.w.nal7— 44 


of  Bcontra^ofsalamadaby  Hawley*  Whlla 
some  of  the  evidence  to  which  we  have  thus 
referred  is  not  very  material,  we  consider 
that  upon  the  whole  case  this  issue  was  prop- 
erly submitted  to  the  jury,  and  their  verdict 
should  not  be  disturl>ed.  There  was  no  er- 
ror in  the  charge  of  the  court.  In  view  of 
the  nature  of  the  defense,  the  action  should 
not  fail  because  no  demand  had  been  made 
prior  to  the  commencement  of  the  action. 
Davenport  t.  Ladd,  88  Minn.  645.  38  N.  W. 
B^.  ^2*  and  oases  oited.  Order  aflirmed. 

Collins.  J.,  did  not  alt  in  the  hearing  ct 
this  case. 


State  ex  rel.  Boss  v.  S<Jhesbt  9t  al. 

(Supreme  Court  of  Mimueota.   Nov.  19,  1889.) 

QCO  WasRUTTO— AOiJKST  CORPORATIONB. 

ProceedlngB  In  the  nature  of  quo  irnrmnto, 
when  Instituted  for  the  Dorpose  of  restraining  a 
oorporatlon  from  an  Qnuwxol  exerolae  of  fran- 
chises, must  be  a^nst  the  oorporatioo,  and  not 
merely  a^inst  Its  offloers  and  agents. 
iSvUalme  by  the  Court.) 

Writ  of  quo  warranto* 
M.  H.  Tt/Ur,  for  relator.  John  Z>.  (yBrUn 
and  Morphy  A  Gilbert,  for  respondents. 

DiOKiNBON,  J.  This  proceeding  was  insti- 
tuted by  information  in  the  nature  of  gw 
warranto,  the  obvious  and  only  purpose  be- 
ing to  have  determined  the  right  of  the  re- 
spondents, acting  in  a  corporate  capacity,  to 
carry  on  an  insurance  business  In  this  state. 
It  is  shown  that  some  of  the  respondents 
named,  with  others,  associated  themselves  to- 
gether, and  executed  and  filed  articles  for  in- 
corporation in  the  state  of  Indiana,  and 
claim  to  have  become  thereby  inoorporated 
underthe  name  of  "The  Supreme  Sitting  of 
the  Order  of  the  Iron  Hall;"  that  the  re- 
spondents, acting  as  the  officers  and  agents 
of  such  assumed  corporation,  are  engaged  in 
making  contracts  of  insurance  in  behalf  of 
the  corporation,  the  laws  of  our  state  regulat- 
ing the  business  of  insurance  not  having 
been  complied  with  in  several  specified  par- 
ticulars. The  corporation,  if  any  such  ex- 
ists. Is  not  made  a  party  to  this  proceeding, 
and  for  this  cause  the  respondents  demur. 
The  objection  raised  by  the  demurrer — to  go- 
ing on  with  this  proceeding  without  the  cor- 
poration being  made  a  party — is  well  taken. 
These  respondents  are  not,  as  it  appears,  act- 
ing in  their  individual  capacity,  but  as  tba 
officers  and  agents  of  a  corporation.  They 
do  not  assume  to  make  contracts  of  insur- 
ance for  themselves,  or  binding  upon  them- 
selvee.  So  far  as  appears,  their  acts  and 
contracts  are  the  acts  and  contracts  of  a  cor- 
poration. For  the  purposes  of  this  proceed- 
ing, as  it  has  been  presented  upon  the  argu- 
ment of  this  demurrer,  it  is  to  be  assumed 
that  the  Order  of  the  Iron  Hall  has  a  corpo* 
rate  existence  in  the  state  of  Indiana,  and 
that  these  respondents  are  its  proper  oificera 
and  agents;  for,  while  perhaps  the  InformaF 
tlon  may  be  bro«d  enough  to  require  tlie  re- 
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Bpondents  to  show  by  what  authority  they 
exercise  corporate  franchises,  it  is  evident 
from  the  brief  of  the  relator  upon  this  demur- 
rer that  the  whole  contention  on  the  part  of 
the  state  is  as  to  the  right  of  the  corporation, 
whose  existence  is  assumed,  to  cnrry  on  Its 
corporate  business  in  this  state;  and  that  the 
corporate  existence  of  the  order  is  not  really 
calied  in  question.  It  would  be  idle,  admit- 
ing  the  corporate  existence,  to  go  on  with 
this  proceeding  against  these  individual 
agents  alone,  for  the  purpose  of  preventing 
them  from  continuing  to  make  contracts  In 
behalf  of  the  corporation.  If  judgment 
should  be  given  for  the  state,  it  would  not 
affect  the  corporation.  It  might  appoint 
other  agents,  and  continue  to  carry  on  its 
business  as  before.  When  the  purpose  of  a 
proceeding  of  this  nature  is  to  restrain  a  cor- 
poration from  the  unlawful  exercise  of  corpo- 
rate franchises,  the  proceeding  must  be 
against  the  corporation  as  such,  and  not 
alone  against  individual  officers  and  agents. 
2  Wat.  Corp.  §  885.  Writ  quashed. 


BoABD  OF  CotniTT  CoHMissioims  9.  Shxb- 

EAK  et  ol. 
(AcpFenw  Court  of  Mlnnetota.  Nor.  Vt,  1888.) 

CoUJfTT  TBBJiStnUni— BOHIK 

1.  As  action  may  be  proseoatod  by  a  couaty 
against  its  treasurer  and  tine  sureties  on  his  offlciu 
tend  without  first  obtaining  leave  from  the  court. 

9.  Neither  the  ne^Igenoe  of  the  eoanty  oom- 
BlBslonen,  in  reepeot  to  their  snpervisory  dnties 
over  the  treasurer,  nor  their  actual  malfeasance, 
facilitating  or  encouraging  a  conversion  of  the 
public  funds  by  the  treasnrer,  is  a  defense  in  si^ 
an  action. 
{ai/lUOtut  bv  fu  Court.) 

Appeal  from  district  coart*  Waseca  ooud- 
ty;  BucEHAU,  Judge. 

ff.  W.  BatcMlder  and  B.  S.  Lewis,  for  ap- 
pellants.   W.  Z>.  Ahboiit  for  respondent. 

DiCKiNSOK,  J.  This  action  is  prosecuted 
against  the  county  treasurer  of  Waseca  coun- 
ty and  the  sureties  upon  his  official  bond*  to 
recover  for  an  alleged  conversion  by  him  of 
money  received  by  him  as  such  treasnrer. 
The  defendants  having  answered  the  com- 
plaint, the  plaintlfT  demurred  tocertain  parts 
of  the  answer.  This  is  an  appeal  from  an 
order  sustaining  the  plaintiffs'  demurrer. 
On  the  part  of  the  defendants  it  is  claimed 
that  the  plaintiff  had  no  legal  capacity  to 
maintain  this  action  on  the  treasurer's  bond, 
for  the  reason  that  no  leave  therefor  had 
l)een  obtained  from  the  district  court.  The 
defendant  relies  upon  the  provision  In  see- 
tion  3.  c.  78,  Gen.  St.  1878,  that  such  leave 
must  be  obtained  before  an  action  can  be 
brought  upon  an  offldal  bond  by  a  plaintiff 
other  than  the  state  or  body  politic  nuned 
therein.  That  section  is  not  applicable  as  a 
restriction  upon  the  right  of  the  county  to 
sue  upon  the  treasurer's  bond,  for,  by  sec- 
tion  158,  c.  8,  Oen.  St.  1878,  it  Is  made  the 
duty  of  the  county  auditor,  upon  default  of  a 
treasoreras  therein  specified,  upon  receiving 


instructions  from  the  county  commissioners, 
to  cause  an  action  to  be  commenced  against 
the  treasurer  and  his  sureties.  That  sec- 
tion does  not  contemplate  an  applieation  to 
the  court  for  leave  to  commence  the  action. 

The  further  defense  to  which  the  demurrer 
was  interposed  was.  in  brief,  that  the  plain- 
tiff knowingly  and  negligently  allowed  and 
permitted  the  funds  to  be  diverted  and  mis- 
appropriated, and  to  be  used  for  private,  and 
not  for  county,  purposes.  Even  if  the  ^- 
fect  be  given  to  the  answer  which  the  de- 
fendant claims  for  it, — ^that  is,  that  the 
board  of  county  commissioners  were  privy  to 
and  participated  in  the  conversion  of  the 
public  funds  by  the  treasurer, — that  would 
not  constitute  a  defense.  The  official  bond 
of  the  county  treasurer  is  intended  to  secure 
the  public  from  loss  by  reason  of  the  official 
delinquency  of  that  officer.  For  that  pur> 
pose  a  bond  is  required.  For  that  purpose  it 
is  to  1)0  deemed  to  have  been  given.  The 
obligation  of  the  snreties  of  th«  treasurer  is 
such  as  is  declared  in  the  condition  of  the 
l)ond.  It  is  not  contingent  upon  the  integ- 
rity of  other  public  officers,  nor  upon  the 
faithful  performance  by  them  (rf  their  offi- 
cial duties.  The  snreties  upon  such  a  bond 
enjoy  whatever  protection  there  maybe  in 
the  law  imposing  supervisory  duties  upon 
other  public  officers;  but  there  is  no  under- 
taking or  guaranty  on  the  part  of  the  county 
or  of  the  state  in  favor  of  such  snreties,  ei- 
ther express  or  implied,  ttiat  the  require- 
ments of  the  law  shall  be  compiled  with, — 
that  public  officers  shall  perform  their  pre- 
scribed duties;  nor  that  they  shall  not  be 
guilty  of  criminal  misfeasance.  There  is  no 
such  condition  affecting  the  contract  ex- 
pressed in  the  bond.  Hart  v.  U.  8.,  96  U. 
S.  316;  Supervisors  v.  Otis,  62  Y.  88. 
The  distinction  suggested  by  the  appellants 
cannot  be  maintained, — that,  although  the 
mere  negligence  of  the  lK>ard  of  county  oom- 
misnioners  in  the  discharge  of  their  super- 
visory duties  may  not  affect  the  liability  of 
these  sureties,  yet  actual  criminal  malfea- 
sance on  their  part,  facilitating  or  encourag- 
ing embezzlement  or  conversion  by  the  treas- 
urer, has  that  effect.  The  county  is  not  re- 
sponsible to  these  snreties  either  for  neg- 
lect or  misfeasance  on  the  part  of  its  publlo 
officers.  While  this  action  Is  prosecuted  in 
the  name  of  the  board  of  county  commis- 
sioners, as  all  actions  in  Ijebalf  of  a  county 
must  be,  the  action  is  not  for  the  benefit  of 
thaob  officers,  and  the  right  of  the  county  to 
enforce  the  contract  of  indemnity  made  Ux 
its  t>eneSt  is  not  attecfced  by  the  alleged  neg- 
lect or  wrongful  conduct  of  those  officers. 

Order  affirmed. 

CoLUNS*  J.,  did  not  sit  In  this  oaseu 


Adaks  et  a2.  e.  Eidak. 

(Supreme  Court  of  MMmeeota.  Nov.  18, 1888.) 

IhBUBJlKO— CklNBTBUOTJOV  OT  FlMDIKO. 

Findings  of  the  oonrt,  that  one  In  whose 
favor  policies  of  lasuraaoe  had  been  made  out,  and 
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to  whom  they  had  been  sent,  received  the  same, 
•Dd  retained  them  without  objectioo  darine  the 
period  of  Inmnmoe  named  in  toem,  coDBtroea  aa  a 
flDdi^  tbat  Uie  poll^M  wm  aoo^ted  br  Um. 
(SylUOntt  by  the  Court) 

Appeal  from  municipal  court,  city  of  Min- 
neapolis; EHKRYt  Judge. 

Tho§.  Canty,  for  appellant.  F,  D,  CtUver, 
tor  respondents. 

Per  Oubxax.  The  only  question  deserv- 
ing particular  consideration  is  whether  the 
findings  of  the  court  are  to  be  deemed  as  em* 
bndng  the  fact  that  the  defendant  accepted 
the  p($icie8  of  insurance,  and  thus  became 
liable  to  pay  the  premiums.  The  finding  of 
the  court  is  to  the  effect  that  the  policies, 
which,  upon  the  expiration  of  a  former  In- 
surance, the  plalntiln  sent  to  the  defendant, 
were  receiTed  by  him,  and  retiUned  without 
objection  or  offer  to  return  during  the  whole 
period  of  one  year,  specified  In  the  policies 
asthepnrlodcoTeredbytheinsannoe.  White 
this  is  not  a  commendable  manner  of  stating 
findings  of  fact,  we  deem  the  necessary  im- 
port to  be  that  the  defendant  accepted  the 
policies.  He  was  therefore  liable  to  pay  the 
premihms.  It  Is  wholly  immaterial  that  the 
defendant's  name  was  misspelled  in  the  poli- 
cies, reading  H.  Etdman,**  mstead  of 
**£.  H.  Eidam."  That  did  not  invalidate 
the  policies.  Such  a  mistake  might  have 
been  correeted  by  reformation,  If  that  were 
oecessaiy.  Judgment  affirmed. 

Oouum,  J.,  did  not  sit  In  this  ease^ 


Beibah  v.  Uott  et  ah 
(Supnme  Court  of  AHnnwoto.  Nor.  19, 1889.) 
OuTm.  IbnMMB— Ualicious  Fbobbodtiox  — 

AOMOT. 

1.  An  oflloer,  In  exeeatlng  a  warrant  of  arrest 
In  a  criminal  proceeding,  does  not  act  as  an  agent 
of  the  person  upon  whose  complaint  tiie  proceed- 
ing was  instttated,  and  his  declarations  are  not  ad^ 
m&sible  to  bind  such  person, 

9.  The  role  that  a  prtadpal  Is  affected  by  no- 
tice to  or  iba  knowLedge  of  his  agent  does  not  jus- 
tify a  legal  impntatlon  of  aetaal  malloe  in  tbe  oon- 
daot  of  a  principal  mer^  because  of  facts  known 
only  to  bis  agent. 

8.  In  an  aoUoa  for  a  malicious  prosecution,  tbe 
condition  of  tbe  plaintUTs  familj  is  not  to  be 
shown,  for  the  purpose  of  aftectlng  the  amount  of 
general  damages. 

4.  Such  prosecation  being  for  an  alleged  fraud- 
ulent disposal  of  mortrared  chattels,  the  fact-  that 
ttie  accused  (plaintiff)  bad  a  large  amount  of  prop- 
erty oiay  be  shown,  as  bearing  upon  the  question 
whether  the  defendant  had  reasonable  ground  to 
believe  that  the  plointifl  bad  disposed  of  the  mort- 
gaged property  with  fraudulent  intent^ 

6.  In  view  of  our  statute,  and  of  the  terms  of 
a  chattel  mortgage  authorizing  the  mortgagee  to 
retain  from  the  proceeds  of  the  mortgaged  prop- 
erty a  speclfled  attorney's  fee,  and  snob  other  ex- 
penses as  may  have  been  incurred,  tbe  mortgagee 
may  charge  the  reasonatde  and  necessary  expense 
of  proper  efforts  (although  nnsuooessful)  to  take 
possession  of  the  mortgaged  property,  and  tbe 
mortgage  maj  be  enforced  to  satisfy  suob  sum, 
Botwitbstanding  a  tender  of  tlie  bare  debL  The 
attorney's  fee  Is  not  oba^eable  If  there  bas  been 
no  foreclosure. 

CS^Uohus  by  A<  CcnrU} 


t.  MOTT.  691 

Appeal  from  district  court.  Folk  county; 

Mills,  Judge. 

Phelps  d-  Calkins,  for  appellant.  P.  C. 
Schmidt  and  ff.  SUenerson,  for  respondent. 

Dickinson,  J.  This  is  an  actlun  to  recov- 
er dnraages  for  n  criminal  prosecution  of  the 
plaintiff  instituted  by  tbe  defendant  Mott. 
maliciously  and  without  probable  cause,  as  the 
plaintiff  otaime.  Tbe  offense  charged  by  the 
defendant's  complaint  in  the  criminal  pro. 
ceedlng  was  the  disposal  of  mortgaged  per- 
sonal property  contrary  to  the  provisions  of 
our  penal  statute  upon  that  subject.  For  the 
purposes  of  the  present  opinion  the  following 
may  be  considered  as  facta  occurring  prior  to 
the  commencement  of  this  action,  and  admit* 
ted  or  supported  by  tbe  evidence  in  this  case: 
The  plaintiff  had  executed  to  the  defendant 
a  mortgage  upon  two  cattle  to  secure  an  in- 
debtedneas  of  $26.  of  which  $10  was  after- 
wards paid.  The  remainder  of  the  debt  be. 
ing  unpaid  and  due.  the  defendant  Mott  placed 
ttie  mortgage  in  the  hands  of  an  attorney  for 
enfonnment.  Two  persons  were,  with  tbe 
knowledge  of  Mott,  twice  sent  to  take  the 
mortgaged  property.  There  was  evidence 
tending  to  prove  that  they  could  not  And  the 
property,  and  that  they  so  reported  to  him; 
but  it  would  also  have  justified  the  conclusion 
that  they  had  no  sufficient  reason  to  believe 
tliat  the  property  had  been  disposed-  of.  The 
defendant  sought  to  justify  his  conduct  in 
instituting  the  criminal  prosecution  and  ar- 
rest of  the  plaintiff  by  showing  the  inform»> 
tion  communicated  to  him  by  these  agents. 
There  was  a  verdict  for  the  plaintiff  for  $900. 
This  is  an  appeal  from  an  order  rinsing  a 
new  trial. 

At  the  trial  the  plaintiff  was  allowed  to 
prove  that  when  the  constable  executed  the 
warrant  of  arrest  he  said  to  the  plaintiff  that 
"if  he  did  not  pay  the  whole  amount  be  would 
arrest  him;**  this  language,  as  to  the  amount, 
probably  referring  to  a  sum  larger  than  the 
debt  then  due.  which  the  defendant's  attor- 
ney bad  demahded  ai$he  amount  of  tbe  mort- 
gage debt,  with  expenses  Incurred  in  sending 
for  the  property,  besides  attorney's  fees. 
This  evidence  was  sabject  to  the  objection 
made,  and  should  not  have  been  received. 
There  was  no  evidence  that  the  defendant 
Iiad  instructed  or  authorized  the  constable  to 
make  any  demand  or  to  forbear  making  an 
arrest  if  payment  should  be  made.  The  con- 
stable, in  the  discharge  of  the  duty  enjoined 
in  his  warrant,  was  acting  as  the  officer  of 
the  law  in  a  criminal  proceeding.  The  de- 
fendant had  DO  authority  to  control  his  ac- 
tion, or  to  modify  the  command  embodied  in 
the  warrant,  and  it  Is  not  to  be  presumed, 
without  proof,  that  he  assumed  to  do  so.  The 
erroneous  evidence  cannot  be  regarded  as 
harmless.  It  bore  directly  upon  tbe  Issue  of 
malice,  and  may  have  afffwted  the  amount  of 
the  recovexy. 

I The  court  instructed  the  jury,  in  effect, 
that  the  defendant  Mott  was  chargeable  with 
whatever  knowledge  his  agentSi  who  went 
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after  the  projierty,  may  have  had.  This  was 
an  erroneous  charge,  as  npplied  to  the  mat* 
tersin  issue  in  this  case;  and  so  the  court  be- 
low afterwards  considered,  although  for  other 
reasons  a  new  trial  was  refused.  The  rule 
that  the  knowledge  of  an  agent  Is  legally  im- 
putable to  the  principal  has  no  apphcation 
here,  the  Issue  being  as  to  whether  the  de- 
fendant's prosecution  was  inspired  by  actual 
malice,  and  without  justifiable  reasons.  IF 
the  plaintiff's  i^ents  had  actually  known  that 
the  property  had  not  been  disposed  of,  the  de- 
fendant would  not  liave  been  liable  in  this 
action  for  malicious  prosecution,  if  he  insti- 
tuted the  prosecution  in  good  faith,  and  with 
due  caution,  believing  that  the  offense  had 
been  committed,  and  acting  upon  grounds 
which  justified  that  belief.  Actual  malice 
implies  a  wrongful  purpose  or  intent  in  tlie 
mind  of  the  person  whose  conduct  is  in  ques- 
tion. It  is  not  to  be  conclusively  presumed 
or  lf>gally  imputed  to  him  merely  because  of 
the  mental  condition  or  the  knowledge  of  an- 
other person,  however  related  to  him.  Tiie 
court  beluw,  however,  considered  tliat  this 
error  did  not  justify  granting  a  new;  trial,  for 
the  reason  that,  as  he  considered,  tlie  undis- 
puted evidence  conclusively  showed  malice. 
Malice  is  a  question  of  fact  Cor  the  jury,  and, 
as  we  think,  while  the  case  would  have  cer- 
tainly justified  the  jury  in  the  conclusion  that 
the  defendant's  conduct  was  malicious,  it  did 
not  so  conclusively  establish  that  fact  as  to 
have  warranted  the  court  in  taking  theques- 
tion  from  tlie  jury.  Although  the  plaintiff 
told  Mott  that  he  still  had  the  cattle,  and 
tendered  payment  of  tlie  debt,  it  cannot  be 
stated  as  a  I6gal  conclusion,  from  the  whole 
case,  ttiat  Mott  did  not  believe  that  tlie  of- 
fense charged  had  been  committed,  or  that 
the  information  ha  had  received  did  not  jus- 
tify such  belief. 

Tiie  evidence  received  as  to  the  plalntlff*s 
&mily  seems  to  us  to  have  been  immaterial 
and  irrelevant.  No  special  damages  to  which 
Booh  evidence  could  be  relevant  were  pleaded. 
The  fact  that  his  wife  dead,  and  tliat  he 
had  four  children  to  support,  could  not  legit- 
imately affect  the  amount  of  general  dam- 
ages  to  be  awarded  under  the  dicumstances 
<n  this  case. 

The  evidence  aa  to  ttie  amount  of  property 
owned  by  the  plaintiff  waa  premier,  as  bearing 
upon  the  question  whether  the  defendant  hm 
reasonable  ground  to  believe  that  the  plain- 
tiff had  disposed  of  the  mortgaged  property 
with  Intent  to  defraud,  aunh  inteut  being 
necessary  to  constitute  a  crime. 

The  refusal  of  the  court  to  admit  certain 
eridence,  and  to  give  a  requested  Instruction, 
presents  the  questioD  wh^er  the  mor^avee 
was  entitled  to  bold  and  enforce  the  mort- 
gage for  the  satisfaotldn  of  not  only  the  debt, 
but  the  reasonable  and  necessary  expense  in- 
curred in  sending  to  take  possession  of  the 
property,  (although  it  was  not  found,)  m  well 
as  the  attorney's  fee  stipulated  in  ttie  mort- 
gage; and  whether  a  tender  of  the  bare  debt 
after  such  expense  had  been  Incurred  was  suf- 


ficient. The  statute  (Gen.  St.  1878,  c.  39,  ^ 
9)  prescribes  that  redemption  may  be  made 
from  chattel  mortgages  by  paylnf;  the  sum 
due,  and  "all  reasonnble  and  lawful  charges 
and  expenses  incurred  In  the  care  and  custody 
of  the  property,  or  otherwise  arising  from 
the  mortgage."  In  Ferguson  v.  Hogan,  25 
Minn.  135,  it  was  considered  that  a  stipula- 
tion in  a  mortgage  for  the  payment  of  the 
"expenses  for  the  sale  and  keep  of  snld  prop- 
erty" was  Bubstantiiilly  equivalent  to  the 
statutory  provision  above  referred  to,  and 
included  the  expense  of  taking  the  property. 
The  mortgage  now  before  us  authorized  the 
mortg  igee,  upon  default,  to  take  and  hold  or 
sell  the  mortgaged  property,  "retaining  aucb 
amount  as  shall  pay  the  aforesaid  note,  with 
interest  tliereun,  and  an  attorney's  fee  of 
SIO,  and  such  other  expenses  as  may  have 
been  incurred,  returning  the  surplus,"  etc. 
If  the  defendant  had  succeeded  in  finding 
and  taking  tlie  property,  he  might  have  held 
and  enforced  his  mortgage  for  the  satisfac- 
tion, of  the  debt,  and  of  the  necessary  ex- 
pense of  such  taking.  The  taking  of  the 
property  Is  a  proper  step  in  the  proceedings 
for  the  enforcement  of  the  mortgagei  and 
tlie  proper  expense  of  it  is  authorized,  both 
by  the  statute  and  by  the  mortgage,  to  be 
charged  ss  a  sum  to  be  satisfied  under  the 
mortgage;  but,  as  we  think,  the  expensea 
thus  chargeable  are  not  limited  to  such  only 
as  are  incurred  in  such  efforts  to  take  the 
property  as  are  immediately  successful.  And. 
even  if  proper  efforts  to  gain  possession 
wholly  fail,  without  fault  of  the  mortgagee^ 
the  expense  is  chargeable,  so  that  the  mort- 
gagor cannot  thereafter  satisfy  the  obliga- 
tion for  which  the  mortgage  is  held  and  is 
enforceable  by  tendering  payment  of  the  bare 
debt,  without  such  expenses.  If  the  efforts- 
of  the  defendant  to  take  tlie  property  were 
reasonable  and  necessary,  as  a  means  of  avail- 
ing himself  of  his  right  of  possession,  al- 
though Lib  agents  fall^  to  get  the  property, 
the  plaintiff  could  liot 'avoid  the  effect  of  tii» 
mortgage  lien,  by  a  tender  wbldi  did  not  in- 
clude that.  Whether  a  personal  obligation 
for  the  expenses  was  created  against  tba 
mortgagor  is  another  matter.  Bat  this  we- 
need  not  consider.  The  $10  stipulated  as  at- 
torney's fee  was  intended  to  cover  all  the 
charges  of  an  attorney  In  the  foreclosure  of 
the  mortgage,  and  as  it  waa  never  foreclosed 
that  sum  was  never  chargeable.  The  first 
request  to  charge  on  the  part  of  the  defend- 
ant was  erroneous.  The  charge  of  the  court 
upon  the  subject  was  sufficient.  The  ^xth 
request  was  also  properly  refused,  for  the  rea- 
son that  it  eliminates  all  questions  as  to  tbfr 
ezistenoe  of  probable  cause.  Order  tvnaed. 


State  eoB  nl.  Betnolm  e.  Pbobatb  Cocbt- 

OF  KAH8E7  COVKTT, 

{Supreme  Court  of  Minnesota.  Nov.  19, 1889.) 
Gluhs  AJOrLrvsr  D>oxD«tT*s  Bstatb— -Lachbs. 
An  order  of  the  probate  ooart,  refusiDg  to 
grant  a  seooad  aatmiaum  of  time  to  file  ouiini' 
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walnst  an  eatate,  snstalDed  npon  the  gtoand  of 
(he  laches  of  the  applicant 
{Syllabut  by  t^w  Court.) 

Vfiit  otmriterart, 

W.  H.  Toum$end,  for  retator.  Ohat,  N. 
JWI,  for  xvqKmdent. 

Per  Cubiau.  If  for  no  other  reason  the 
relief  sought  by  this  writ  should  be  denied  on 
the  ground  of  the  relator's  lack  of  diligence. 
Baring  obtained  one  extension  of  tbe  time 
for  filing  claims  against  the  estate,  be  suf- 
fered that  period  to  expire  without  seeking 
any  further  extension;  and  this  was  unex- 
cused  when  sutuequently  be  sought  to  have 
another  period  allowed  for  that  porpose. 
Then,  after  the  refusal  of  tbe  probate  court 
to  grunt  this  application,  two  months  were 
allowed  to  pass  before  the  relator  Bought  by 
this  writ  to  have  the  order  of  the  probate 
court  reviewed;  and  this  del^y  Is  wboUy  un- 
exeused.   Writ  quashed. 


fix.  VAXTL  F.  &  M.  Im.  OO.  «.  OOLBMAH. 
(AlpmM  Omuri  of  DcAoto.  Oot  10^  1889.) 

GosTBjLor  or  IntruirCT— PKBxirxB. 
1.  An  Installment  note,  ^ven  for  an  Insiiranoe 
taemiam,  provided  for  four  annnal  psTmeats,  and 
{hat  on  defaolt  In  payment  of  aoj  InstaUmuit  the 
nDpald  amount  aboold  immediately  become  due. 
The  applIcaUon  wai  for  lasuraooe  for  five  yean, 
and  coQtalued  the  agreement  that  in  default  of  any 

rment  on  the  note  the  policy  shonld  be  void  ud- 
the  same  was  made^  wb«i  it  should  attach 
uain.  The  policy  also  provided  that  the  company 
snonld  not  be  liable  during  such  default,  ana  for 
Its  caooellation  on  payment  of  short  rates.  Held, 
that  though  the  oontraot  provided  that,  while  the 
Inaurar  should  be  relieved  from  llabulty  on  de- 
fimlt,  the  assured  should  remain  liable  on  the  note, 
It  was  not  unreasooable,  nor  against  public  policy, 
BW  prohibited  by  statute. 

8.  The  assured  is  not  entitled  to  a  return  of 
any  portion  of  the  premium,  under  Civil  Code  Dak. 
1 1644,  providing  that  If  a  peril  has  existed,  and 
the  insnrer  has  men  liable  xor  any  period,  the  In- 
mad  la  not  entitled  to  a  retom,  ao  far  as  that  par- 
ticular risk  is  concerned ;  tbe  policy  being  for  five 
years,  and  the  risk  having  existed  daring  the  first 
year. 

8.  Tbe  original  iorladio^on  given  \^  the  or- 
gaoio  law  and  legislation  of  Dakota,  In  cbanoery 
and  common  law,  to  the  district  oourts,  is  not  lim- 
ited, in  salts  to  recover  money,  to  actions  involv- 
ing 860,  by  Comp.  Laws,  |  ftlvl,  allowing  oosta  In 
•oob  cases  to  pudDtUt  wlien  he  leoovars  880,  and 
to  defendant  in  studi  aotlon  nnless  nhrintlfl  is  mi- 
titled  to  costs. 

Appeal  from  district  court,  Stotimanooun- 
ty;  BoDSBiGK  Boss,  Judge. 

C  Joalifit  for  appellant.  Ifiokms  A 
Saldwinf  MeMUlan  (ft  Fry,  and  8,  L.  Qlat- 
petl,  for  respondent. 

Crofoot.  J.  The  plaintiff  brings  this  ac- 
tion to  recover  on  an  installment  note,  given 
by  the  defendant  for  insurance  premium. 
The  note  Is  dated  May  27, 1884,  and  contains 
Che  promise  to  pay  pUinttff  98.40  oo  the  flrst 
day  of  July  of  each  of  the  years  1885,  1886. 
1887,  and  1888,  and  also  contains  the  follow- 
ing clause:  "This  note  being  given  as  consid- 
eration for  insuranee  under  tbe  above-named 
policy,  I  consent  that,  in  case  of  default 


in  the  payment  of  any  of  the  installments 
named  herein,  tbe  whole  amount  remaining 
unpaid  on  this  note  shall  immediately  be- 
come due  and  payable."  The  application 
for  insurance  is  in  writing,  signed  by  the 
defendant,  and  is  headed:  "Application  of 
T.  W.  Coleman  •  •  •  for  insurance 
against  loss  by  Ore  and  lightning  *  •  « 
for  the  term  of  6  yis.  from  the  day  of  ap- 
proval of  this  application  by  the  general  agent 
of  the  company."  The  applicati<m  contains 
an  express  agreement  that  "if  any  payment 
on  the  note  given  for  premium  hereon  be  not 
paid  when  due,  tlie  policy  shall  be  void  until 
the  same  is  made,  when  it  is  to  again  attach. 
Tbe  policy  shows  that  it  is  issued  in  consid- 
eration oi  $8.40,  and  the  installment  note 
sued  on,  and  Insures  defendant's  property 
from  the  29th  day  of  May,  1884,  at  12  o'clock 
at  noon,  to  the  29th  day  of  May,  1889,  at  12 
o'clock  at  noon.  The  policy  contains  this 
provision:  "It  Is  expressly  agreed  that  tlils 
company  shall  not  be  liable  under  this  policy 
for  any  loss  or  damage  if  any  default  shall 
have  been  made  in  the  payment  of  any 
note,  or  installment  of  any  note  in  full,  given 
In  payment  or  part  payment  of  premiums 
under  tbls  policy:  provided,  however,  that 
on  the  payment  by  tlie  assured,  or  his  as- 
signs, of  all  such  notes,  or  installment  of 
any  such  note  in  full,  tbe  liability  of  tbe  com- 
pany  under  this  policy  shall  again  attach,  and 
tbe  policy  shall  thereafter  be  enforced,  un- 
less the  same  shall  be  inoperative  or  void 
from  some  other  cause;  but  in  no  event  shall 
this  company  be  liable  for  any  loss  or  dam- 
age happening  during  tbe  continuance  of  such 
d^Hult  of  payment."  Italsoprovldes:  "This 
company  may  at  any  time  cancel  this  policy, 
returning  the  unexpired  premium  pro  ra^. 
The  assured  may  at  any  time  have  this  pol- 
icy canceled  by  paying  all  premiums  due 
therefor,  at  customary  short  rates,  for  the 
time  the  policy  has  been  issued." 

The  defendant  contends  that,  by  the  terms 
of  the  policy,  the  plaintiff  was  under  no  lia- 
bility after  July  1, 1885.  at  which  time,  with- 
out fraud  on  his  part,  the  defendant  made 
default  in  the  payment  of  the  installment 
due  at  that  time,  and  that  the  whols  premium 
has  not  been  earned,  but  only  a  pro  rata 
portion  of  it.  To  support  this  position,  the 
defendant  relies  npon  tbe  following  authori- 
ties: Yost  V.  Insurance  Co.,  39  Mich.  531; 
Insurance  Co.  v.  Btoy,  1  N.  W.  Hep.  877; 
Matthews  v.  Insurance  Co.,  40  Obto  St.  135; 
Joliffe  V.  Insurance  Co.,  39  Wis.  Ill;  Smith 
V.  Insurance  Co.,  3  Dak.  80,  13  N.  W.  Rep. 
355.  Tbe  first  three  cases  dted  are  tbe  only 
ones  that  pass  directly  upon  the  right  of  the 
insurer  to  collect  a  premium  installment, 
where,  by  the  terms  of  the  contract,  the  pul- 
ley is  void  during  the  continuance  default 
in  the  payment  of  anj  installment.  Tha 
contracts  considered  in  these  cases  were  all 
made  with  tbe  sameoompuiy,  and  are  Identi- 
cal. There  was  no  provision  in  the  note,  pol- 
icy, or  application  that,  If  default  should  be 
inade  in  the  payment  of  any  installment,  tbe 
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vbole  note  should  Immediately  become  d  ue,  or 
the  whole  premium  should  be  considered  as 
earned.  The  policy,  however,  contained  a 
clause  that  the  charter  of  the  company  was 
to  t>e  resorted  to  and  used  to  explain  the 
Tiglits  and  obligations  of  the  parties  thereto. 
In  atl  cases  not  therein  otherwise  specially 
provided  for;  and  the  charter  provided  that, 
on  non-payment  of  any  Installment,  the  whole 
note  should  immediately  become  due. 

In  Yost  V.  Insurance  Co.,  supra*  suit  was 
brought  to  recover  past-due  Installments,  and 
a  statement  of  facts  was  agreed  upon,  which 
contained  only  tlie  note  and  the  policy,  but 
not  the  charter.  The  court,  in  construing 
the  contract,  held  It  to  be  an  absolute  insur- 
ance for  one  year  only,  which  might  be  con- 
tinued and  kept  in  force  from  year  to  year 
thereafter,  for  a  period  of  Ave  years,  by  pay- 
Ingan  annual  premium;  thai  the  company 
bad  declared,  by  its  policy,  what  theefte^  of 
a  default  should  be;  that  it  gave  the  insured 
tiie  right  to  come  In  and  have  the  policy  re- 
vived, and  it  was  optional  with  the  insured 
to  pay  or  not.  In  conclusion,  the  court  ex- 
pressly distinguishes  it  from  tlie  case  of  Will- 
lams  V.  Insurance  Co.,  19  Mich.  462,  by  the 
absence  of  an  express  stlpnlation  that  "in 
ease  the  notes  or  oUlgation  giVen  for  the 
premiom,  or  ai^  part  therectf ,  be  not  paid  at 
maturity,  the  full  amount  of  premiam  shall 
be  considered  as  earned,"  and  the  pulley  void 
daring  default. 

In  Insurance  Co.  v.  Stof,  supra,  tlie  ques- 
tion again  came  befoie  the  supreme  court  of 
Michigan  upon  the  claim  th^  new  and  im- 
portant fiicts  were  presented  by  the  recocd 
which  distingnished  it  from  Yost  v.  Insu- 
rance Co.,  sufva,  and  tnwught  it  within  the 
decision  in  ViUlams  v.  Insnianoe  Co.,  supra. 
The  new  and  Important  facts  referred  to  were 
the  provlaion  of  the  charter  of  the  company 
that,  if  default  should  be  made  in  the  pay- 
ment of  any  installment,  the  whole  note 
should  Immediately  l>ecome  due;  and  the 
clause  in  the  policy,  irirave  dted.  referring  to 
the  charter.  The  court  hcdd.  however,  that 
the  charter  did  not  form  a  part  of  the  oon- 
traet;  that  the  rights  and  obligations  of  txith 
parties,  so  far  as  was  in  issue  in  that  case, 
were  fully  and  expressly  provided  for  In  their 
agreement;  and  that  the  provision  at  the 
cliarter  could  neither  enlarge,  vary,  nor  change 
the  written  obligation:  and  that  to  so  bxM 
would  iM  to  permit  an  instrument,  not  seen 
and  inspected,  to  clunge,  in  important  mat- 
ters, by  mere  reference  thereto,,  the  ddlber- 
ate  agreement  which  the  parti^  had  entered 
into.  In  an  elaborate  opinion,  the  court  ad- 
hered to  its  former  construction  of  the  con- 
tract as  an  inanzance  from  year  to  year;  and 
after  dting  other  reasons  against  the  plain- 
tiff, relative  to  its  right  to  do  business  in  the 
state,  affirmed  its  former  decision. 

Id  Matthews  v.  Insurance  Co.,  40  Ohio  St. 
185,  it  was  held,  principally  on  the  authority 
of  the  Michigan  cases,  but  by  a  divided  court, 
that  the  charter  did  not  form  a  part  of  the 
oontract;  and,  there  being  no  express  provis- 


ion to  the  contrary,  when  the  Insurance 
ceased  the  premium  ceased  to  accrue. 

What  conclusion  these  courts  would  have 
reached  had  the  stipulation  in  the  charter 
been  embraced  in  the  note,  as  in  the  case  now 
before  us,  it  is  of  course  impossible  to  say. 
That  th^  regarded  as  Important  a  clause  giv- 
ing the  company  the  right  to  the  premium, 
notwithstanding  the  policy  was  void  during 
default,  is  evident  from  the  care  with  which 
they  distinguish  the  case  of  Williams  v.  In- 
surance Co.;  and  when  the  question  again 
came  before  the  supreme  court  of  Michigan, 
in  Cauffleld  v.  Insurance  Co.,  11  N.  W.  Kep. 
264,  upon  a  note  providing  that,  in  case  of 
non-payment  of  any  one  of  the  installments 
at  maturity,  the  whole  amount  of  install- 
ments remidning  unpaid  should  be  considered 
as  earned,  the  company  was  allowed  to  re- 
cover. That  they  would  have  reached  a  dif- 
ferent conclusion  seems  probable,  not  only 
from  the  language  used,  but  also  from  the 
fact  that  in  Insurance  Co.  v.  Klink,  65  Ma 
78.  and  Insurance  Co.  v.  Henley.  60 Ind.  515, 
in  construing  the  same  contraot.  the  provis- 
ion in  the  cluirter  atwve  referred  to  being  held 
by  the  courts  of  Indiana  and  Missouri  to  be 
a  part  of  the  agreement,  it  was  held  that 
the  plaintiff  was  entitled  to  recover,  notwith- 
standing the  company  had  been  released  from 
liability  during  the  default. 

The  other  cases  cited  by  defendant's  coun- 
sel only  invfdve  the  question  of  waiver,  where 
the  company  tiad  accepted  payment  oi  a  past- 
due  note,  with  notice  of  a  loss. 

It  seems  to  us  that  the  construction  of  this 
contract  is  very  plain,  and  we  are  unable  to 
consti'ue  It  to  be  other  than  a  contract  of 
insurance  for  five  years,  as  every  dauae 
seems  to  indicate  such  intention.  The  defend- 
ant applied  for  Insurance  for  five  years.  The 
defendant  gave  an  installment  jiote,  which 
contained  a  provision  that,  in  case  default 
was  made  in  tlie  paymentof  any  installment, 
the  whole  note(which  prwumably  represent- 
ed four  years*  premium)  should  immediately 
become  due.  The  policy,  upon  its  face.  In- 
sures the  property  for  five  years,  from  a  day 
certain  to  a  day  certain,  on  condition  that  the 
company  should  not  be  liable  during  default  in 
the  payment  of  any  installment  of  the  pre- 
mium. Tlie  insured  had  the  right  to  have 
the  policy  canceled  upon  paying  the  premium 
due  ttiereon,  at  customary  short  rates.  To 
hold  It  to  be  a  poli«(y  from  y«u:  to  year  would 
not  only  ba  doing  violence  to  the  phiin  lan- 
guage in  which  the  parties  have  expressed 
their  intention,  but  it  wouM  also  lead  to  the 
absurd  conclusion  that,  while  the  insured 
had  the  option  to  renew  the  Insurance  each 
year  by  paying  an  annual  premium,  still,  if 
he  failed  to  do  so,  the  premium  for  the  re- 
maining years  would  immediately  twcome 
due,  and,  when  collected,  the  insurance  would 
be  revived  for  the  whole  term,  whether  he 
desired  to  exercise  bis  option  or  not.  There 
is  nothing  unfair  Or  unreasonable  in  the 
stipulation  that  the  company  shall  not  be  lia- 
ble for  loss  during  default  in  the  pigment  of 
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the  premium ;  and  there  Is  nothing  contrary 
to  public  policy,  or  prohibited  by  statute,  In 
the  agreement  that,  although  the  insurer  is 
relieved  from  liability  by  default,  the  premi- 
um note  of  the  assured  remains  binding  upon 
him.  Neither  is  there  anything  particularly 
harsh  in  such  a  contract,  since  the  insured, 
if  he  finds  himself  unable  to  continue  his 
payments,  can  at  any  time  have  the  polii^ 
canceled  by  paying  the  premium  due  at  cus- 
tomary short  rates.  The  parties  have  the 
right  to  make  their  own  contract,  and  fix  its 
terms  and  conditions;  and  such  a  contract 
has  frequently  been  upheld  by  the  courts. 
Williams  v.  Insurance  Co.,  19  Midi.  462; 
Blackerby v.InsuranreCo.,83Ey.574;  Wall 
T.  Insurance  Co.,  36  N.  Y.  167;  Cauffield  t. 
Insurance  Co..  11  N.  W.  Rep.  264. 

But  the  defendant  farther  claUns  that  he 
is  entitled  to  a  reduction  of  the  amount  re- 
coverable by  the  terms  of  the  note,  by  the 
principles  which  apply  to  the  return  of  pre- 
miums, claiming  that  *'risk  Hnd  premium  go 
hand  In  hand,  and,  one  ceasing,  the  other 
also  ceases. "  This  Is  not  by  any  means  true. 
If  ttie  premium  had  been  paid,  and  the  risk 
incurred,  for  any  period,  no  matter  how 
short,  no  breach  of  a  subsequent  condition 
for  which  the  assured  was  responsible  would 
entitle  him  to  a  return  of  any  of  the  premium, 
although  the  company  thereby  ceased  to  be 
liable.  The  law  relating  to  the  return  of 
premiums  Is  clearly  laid  down  In  our  Civil 
Code,  SS  1542-1544,  and  we  are  not  aware 
that  it  dlflers  materially  from  the  general  law 
of  insurance  elsewhere.  Section  1542:  "A 
person  insured  is  entitled  to  a  return  of 
premlnm  as  follows:  (1\  To  the  whole  pre- 
mium, if  no  part  of  his  interest  in  the  thing 
insured  be  exposed  to  any  of  the  perils  in- 
sured  against;  (2)  where  the  insurance  Is 
made  for  a  definite  period  of  time,  and  the 
Insured  surrenders  his  policy,  to  such  propor- 
tion of  the  piemlum  as  corresponds  to  the 
unexpired  time,  after  dediicAing  from  the 
vhoie  premium  aoy  claim  for  loss  or  damnge 
nnder  the  poHoy  which  has  previously  ac- 
crued. **  Section  1543:  "A  person  Insured  Is 
stttitted  to  a  return  of  the  premium  when  the 
contract  la  vcridable  on  account  of  the  fraud 
or  mlsi^resentation  oC  the  insurer,  or  on  ac- 
count of  facts  of  the  existence  of  wblch  the 
Insured  was  Ignorant  without  his  fault;  or 
when,  by  any  deftiult  of  the  insured,  other 
than  actual  fraud,  the  insurer  never  Incurred 
any liabiUtyunderthepoliqr."  Sectionl544: 
**U  a  peril  insured  against  has  existed,  and 
the  Insurer  has  been  liable  for.  any  period, 
howerer  abort,  the  insured  is  not  entitled  to 
return  of  premiums,  so  far  as  that  particular 
rlak  is  oottoemed." 

We  cannot  see  bow  section  1544,  which  is 
partlcuUrly- referred  to  by  defendant's  conn- 
ael,  la  any  way  sustains  his  position.  The 
words,  "so  far  as  that  particular  risk  is  con- 
cerned," do  not  refer  to  the  time  lu  which 
the  subject  is  exposed  to  the  peril;  but  where 
ft  premium  is  applicable  to  risks  on  two  or 
mm  distinct  subjects  of  iosurancOi  and  no 


risk  has  ever  been  Incnn-ed  upon  one  sub- 
ject, the  proportionate  premium  may  be  re- 
covered. Tills  is  evident,  not  only  from  the 
reading  of  the  previous  sections,  but  from 
the  history  of  the  legislation  which  led  tp  the 
adoption  in  the  Code  states  of  section  1542. 
This  section,  as  originally  adopted  In  Cali- 
fornia, read:  ** A  person  insured  is  entitled 
to  a  return  of  premlnm  paid,  or  a  ratable 
proportion  tliereof,  If  no  part  of  bis  interest 
In  the  thing  insured  is  exposed  to  any  of  the 
perils  Insured  against;  or  where  the  Insur- 
ance is  made  for  a  definite  period  of  time.  If 
It  Is  not  exposed  to  such  peril  for  the  whole 
of  that  time."  In  propping  as  an  amend- 
ment the  language  of  section  1542,  the  Code 
examiners  said:  "The  present  section  does 
not  conform  to  the  general  rule  and  the  law 
ebewbere,  and  is  manifestly  unjust.  Under 
it,  the  Insured,  meeting  with  a  loss  In  the 
first  month  of  a  policy  for  a  year,  could  re- 
cover not  only  the  loss  but  eleven-twelfths 
of  the  premium,  thus  depriving  the  insurer 
of  that  proportion  of  the  consideration  for 
which  he  assumed  the  risk."  If  the  defend- 
ant had  sustnined  a  loss  during  the  flrat  year, 
the  premium  for  which  bad  been  paid  in 
cash,  be  would  have  been  liable  on  bis  note, 
becaose  the  peril  bad  existed,  the  Insurer  had 
been  liable,  and  the  event  insured  ngainst, 
in  consideration  of  the  entire  premium,  had 
happened.  This  being  an  Insurance  for  five 
years,  and  the  risk  having  attached,  the  in- 
sured Is  not  entitled  to  any  reduction  on  his 
noto. 

As  a  new  trial  must  be  granted,  the  ques- 
tion In  relation  to  costs,  presented  on  the 
bearing,  will  again  come  before  the  trial 
court,  and  it  Is  deemed  advisable  to  indicato 
our  views  thereon.  The  organic  law  gives 
to  the  district  courts  chancery,  as  well  as 
common-law.  Jurisdiction,  and  limits  the  Ju- 
risdicUon  of  Justices  of  the  peace  to  matters 
in  controversy  where  the  debt  or  sum  claimed 
does  not  exceed  SIOO.  It  also  provides  that 
the  Jurisdiction  of  these  courla  shall  be  lim- 
ited by  law.  This  court,  in  Insurance  Oo.  v. 
Hanson,  28  N.  W.  Bep.  19S,  held  that,  nnder 
the  organic  law  and  the  acts  of  the  territorial 
legitiaturo,  in  all  actions  arising  on  contracts 
for  the  recovery  of  money  only,  where  the 
amonnt  claimed  does  not  exceed  tlOO,  the 
district  courts  and  Justices  of  the  peace  have 
concurrent  original  Jurisdiction.  Section 
5191,  Comp.  Imws  Dak.,  allows  costs  of 
course  to  the  plaintiff.  In  an  action  for  the 
recovery  of  money,  where  he  recovers  (50, 
and  allows  costs  of  course  to  the  defendant. 
In  such  an  artion,  unless  the  plaintiff  Is  enti- 
tted  to  costs.  It  is  claimed  that  the  effect  of 
this  section  Is  to  indirectly  limit  the  Jurisdlo* 
tlon  of  the  district  courts  to  1^50  by  denying 
the  plaintiff  costs,  and  allowing  the  defendant 
costs,  where  the  amount  recovered  is  below 
that  sum. 

We  cannot  concur  in  this  postUon.  That 
the  legislature  had  the  power  to  limit  the  Ju- 
risdiction of  the  dirtrict  court,  if  th^  had  so 
desired,  we  cannot  doubt.  In  Uie  face  of  see- 
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tion  1866,  Bev.  St.  TT.  S.,  expressly  confer- 
ring that  power.  Thej  hare  not  done  so  di- 
recUy,  nor,  in  oor  opinion,  does  this  section 
have  any  such  effect  upon  the  jurisdiction  of 
the  coui>t  indirectly.  At  the  common  law, 
costs  Wi  re  unknown.  They  are  purely  the 
creatures  of  statute.  Eastman  v.  Sherry,  37 
Fed.  Rep.  844;  Gibson  v.  Railroad  Co.,  31 
Fed.  Rep.  558.  The  leffialative  power  is 
expressly  extended  to  all  rightful  subjects 
of  legislation;  and  that  the  allowance  or  re- 
fusal of  costs  in  judicial  proceedings  is 
such  a  subject  we  cannot  doubt.  The  exer- 
cise of  that  power  in  no  wise  affects  the 
question  of  jurisdiction.  If  the  suitor  de- 
sires to  present  his  claim,  he  may  avail  him- 
self of  either  court,  and  jurisdiction  could 
not  be  denied;  but  be  must  accept  such  costs 
as  the  legislature  has  provided  fur  that  court. 
Busby  V.  Carpenter,  8  Pac.  Rep.  193.  The 
Judgment  of  the  district  court  is  hereby  re- 
Tersed.  and  a  new  trial  ordered.  All  the 
Justices  concur,  except  Boss,  J.,  not  sitting. 


St.  Fatti.  F.  &  M.  Ins.  Co.  «.  Keideokeh. 
(Supreme  Court  of  Dakota.  Oct  10,  1889.) 

iHitTRANOB  POLIOT— APPUOATIOH— PeBMUII. 

1.  Where  the  qneatloD  in  an  application  for  io- 
•nnnoa,  '*Wbat  title  has  the  applicant  to  these 
premlsesl"  is  answered,  "Homestead, "It  is  not  a 
represeDtation  that  the  applicant  has  an  absolute 
title  In  fee,  and  Is  not  aucn  a  mlarepreBentation  as 
would  avoid  the  policy,  though  the  title  la  still  in 
the  United  States,  as  the  insurer  knows. 

2.  Civil  Code  Dak.  S  1543,  provides  for  a  return 
of  the  premium  when  the  contract  is  voidable, 
or  when  the  Insurer  never  Incurred  an^  liability 
1^  defaalt  of  the  insured  other  than  actual  trwaa. 
A.  policy  provided  tbat  it  should  be  void  if  the  as- 
sured made  any  false  representations  or  con- 
oealment  material  to  the  risk.  Held,  tbat  it  was 
no  defense,  in  a  suit  on  a  premium  note,  tbat  tbe 
maker  baa  miarepresented  the  condition  of  his 
title  to  the  property  Insured,  and  tbat  tbe  policy 
was  therefore  void,  and  the  note  without  consider- 
ation. 

e.  The  policy  bavioff  provided  for  Its  oanoella- 
Uon  by  either  party,  and  a  return  of  the  unearned 

gremlum  to  tlie  assured,  the  defendant  never  hav- 
ig  offered  to  return  the  policy,  or  demanded  a 
return  of  the  premium,  cannot  avoid  the  payment 
itf  the  pieminm  notes  by  a  plea  HuA  the  policy  was 
void. 

Appeal  from  district  courts  SlDtsman  ooun- 
ty;  BODEBiox  BosE,  Judge. 

O,  B*  Jotlin,  for  Appellant.  B,  L,  Qlas- 
jmI/,  for  respondent. 

AiKENS,  J.  This  Is  an  action  upon  a 
promissory  note  given  by  the  respondent  to 
the  appellant  for  the  premium  of  a  policy  of 
insurance.  The  respondent  defended,  alleg- 
ing, among  other  things,  that  the  note  was 
given  for  a  policy  of  f naurance  Toid  ah  initio 
by  reason  of  material  misrepresentations  con- 
tained in  the  written  application  therefor, 
and  therefore  without  oonalderatlon.  It  is 
admitted  that  the  repreaentationa  contained 
in  the  application  which  were  false  are  ma- 
terial, and  wouM,  if  pleaded  by  the  company, 
avoid  any  claim  for  loss  under  this  poIiQr. 
They  relate  to  the  ownership  or  title  to  the 
real  estiite,  and  Incumbrance  upon  personal 
property,  and  are  such  as  are  usually  con- 


tained in  like  instruments.  The  respondent 
eliminates  from  the  case  all  defenses  except 
this  one,  and  confidently  relies  upon  section 
4167  of  the  Compiled  Laws  [section  1543. 
Civil  Code)  as  sustaining  his  theory.  The 
learned  judges  In  the  court  below  found  with 
the  respondent  upon  this  proposition,  and 
gave  judgment  for  him.  The  section  above 
cited  reads  as  follows:  "A  person  insured  is 
entitled  to  a  return  of  tbe  premium  when  tbe 
contract  is  voldiible  on  account  of  the  fraud 
or  misrepresentation  of  the  insurer,  or  on 
account  of  facts  of  the  existence  of  which 
the  insured  was  ignorant,  without  his  fault, 
or  when,  by  any  default  of  the  insured  other 
than  actual  fraud,  the  Insurer  never  incurred 
any  liability  under  the  policy."  The  court 
below  found,  as  a  conclusion  of  fact,  that 
there  was  no  misrepresentation  intentionally 
made  on  the  part  of  the  defendant  as  to  the 
incumbrance  on  the  personal  property,  and 
also  th»t  the  fact  of  tlie  title  being  In  the 
government  was  known  to  the  plaintiff. 

As  to  the  latter  finding,  we  do  not  consider 
that  there  was  any  misrepreseffitiitton.  The 
question  and  answer  as  to  title  was  as  fol- 
lows: **{7)  What  title  has  the  applicant  to 
these  pretnises?  Homestead."  In  a  well- 
considered  case  In  New  York,  (Merrill  v.  In- 
surance Co..  73  K.  T.  452.)  the  court  held 
that  where  a  like  question  was  answered, 
"Deed,"  it  did  not  amount  to  a  representa- 
tion that  the  applicant  had  the  absolute  title 
in  fee  to  the  premises.  We  think  the  same 
rule  would  apply  to  this  case;  and  certainly 
so.  where  the  court  below  found  that  the 
plaintiff  knew,  at  the  time  the  insurance  was 
eftected,  of  the  real  condition  of  the  title. 

As  to  the  representation  concerning  incum- 
brance upon  the  personal  property,  it  might, 
as  a  defense,  If  pleaded  in  an  action  to  recov- 
er for  a  loss  under  the  policy,  avoid  liability; 
but  it  is  equally  true  tliat,  in  the  absence  of 
such  a  defense,  the  policy-holder  would  be 
entitled  to  recover.  The  policy  is  voidable 
only  at  the  option  of  the  insurer.  The  con- 
ditions contained  in  tbe  policy  r^rdlng  rep-, 
reaentations  and  warranties  contained  In  the 
application  are  solely  intended  for  the  beneQt 
of  the  insurer,  and,  like  any  other  benefit  or 
advantage,  may  be  disregarded  or  waived. 
One  of  the  early  and  best-considered  cases 
upon  the  subject  of  waiver  by  insurance  com- 
panies of  such  conditions  or  warrantioB  Is 
Viele  r.  Insurance  Co.,  26  Iowa,  9. 

Respondent  contends,  In  his  brief,  that  the 
following  clause  In  the  policy  rendered  it  ab- 
solutely void  to  such  an  extent  that  it  ceased 
to  have  a  legal  existence,  viz. :  "If  tbe  as- 
sured shall  make  any  falsa  or  erroneous  rep- 
resentations or  concealment  matnlal  to  the 
risk,  *  *  *  then,  and  In  every  such 
case,  this  polloy  shall  be  null  and  void." 
Justice  BuoK.  speaking  t<a  the  court.  In 
Viele  v.  Insurance  Co..  supra,  at  page  51. 
says:  ''Unsound  concliislona  In  the  ail- 
ment of  defendant's  counsel  result  from  an 
improper  understanding  of  the  expression, 
*  shall  be  void.'  used  In  tbe  coodUion  above 
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quoted  from  the  policy.  It  is  Insisted  that 
the  instrnment,  by  force  of  these  words,  up* 
on  th^  increase  of  the  risk,  became  absolutely 
null  and  void.  The  phrases  and  words  used 
tu  convey  the  idea  are,  *  ipso  facto  void,' 
•dead;'  *extlnct;*  'defunct;'  'of  no  effect,* 
etc., — meaning  ihereby  that  the  instrument 
has  no  force  or  effect,  in  the  sense  of  these 
terms,  when  applied  to  instruments  void  in 
law;  as  the  deeds  of  parties  having  no  legal 
capacity  to  contract,  or  contracts  against 
public  policy,  etc.  But  the  term  •  void.'  as 
nsed  in  the  policy,  has  no  such  meaning.  It 
simply  means  that  the  underwriters,  upon 
the  violation  of  covenants  by  the  assu^, 
shall  cease  to  be  bound  by  their  covenants  in 
the  pdlcy;  and  this  is  in  accordance  with  the 
true  definition  of  the  word,  and  its  common 
use  In  like  connections.  The  policydoes  nut 
cease  to  have  a  legal  existence.  It  is  the 
only  competent  evidence  of  the  contract  it 
embodies;  and.  in  truth,  is  not  void,  except 
so  far  tliat  the  underwriters  are  no  longer 
bound  thereby.  Neither  will  they  be  dis- 
diiirged  therefrom  unless  they  plead  the  fact 
that  the  insured  failed  to  perform  his  cove- 
nants contained  in  the  policy.  Thelrailence 
would  waive  the  default  of  the  opposite 
party. "  Again,  on  page  52 :  **  The  party  in 
default  cannot  defeat  the  contract."  The 
party  for  whose  benefit  the  conditions  are 
introduced  may  waive  the  forfeiture.  It 
follows,  therefore,  that  the  instrnment  is 
forfeited  at  the  option  of  the  innocent  party; 
and,  if  he  waives  the  forfeiture,  the  contract 
stands  as  if  no  breach  had  occurred."  The 
views  held  by  the  Iowa  supreme  court  are 
8apport(>d  by  a  long  list  of  highly  respecttible 
authorities  cited  in  the  ^ble  opinion  from 
whicti  the  foregoing  quotations  are  borrowed. 

Again,  in  tliis  case  the  record  is  silent  as 
to  any  rescission,  or  attempt  at  rescission,  on 
the  part  of  the  defendant;  and.  as  it  is  in  its 
nature  an  affirmative  plea  in  avoidance,  it 
must  be  presumed  that  there  was  none.  The 
policy  contained  this  condition,  which  is  rea- 
sonable, viz.:  "(4)  This  company  may  at  any 
time  cancel  this  pcdicy,  raturning  the  nnex- 
pired  premium  pro  rata.  Tlie  assured  may 
at  any  time  have  this  poUoy  canceled  by  pay- 
ing all  premiums  due  therefor,  at  customary 
short  rates,  for  the  time  Un  -ptAXvy  has  been 
issued."  Surely  the  defendant  would  have 
no  right  to  avoid  the  payment  of  earned  pre- 
mium npon  such  a  plea,  never  having  d^ 
mended  a  return  of  the  premium,  or  offered 
to  return  the  policy. 

It  Is  tbe  (^nion  ci.  the  court  that  the  oonrt 
below  erred  In  rendering  judgment  for  the 
defendant*  and  the  same  Is  reversed,  and  a 
new  trial  ordered.  All  the  justices  concur, 
eaneipt  Boss,  J.,  not  sitUng. 

Watbbbdiit  «.  Dakota  Fxbb  ft  Hasxnb 
Ins.  Co. 

(Supreme  Court  of  Dakota.  Oct.  10, 1889.) 

Fma  Inbukancb— WutRAKTT. 
1.  An  appUcaUon  for  fire  insnrenoe,  in  answer 
to  a  question  as  to  whether  tbe  stovepipes  in  the 


bouse  all  passed  into  good  bride  ahimneya,  stated 
that  ttier  did  not,  btit  that  the  applicant  would 
"build  ooimaeyiD  spring.*'  He  oovenonted  that 
all  the  statemeTita  made  in  the  applioatios  were 
true  and  full,  so  far  as  "  known  to  tae  applicant  or 
material  to  tbe  risk.  ^  Tbe  policy  stipulated  that 
the  appilcatioD  shoiud  be  treated  as  part  of  the 
policy,  and  as  a  warranty  by  tbe  assureil  and  that 
any  false  representations  or  omissions  of  material 
facts  should  render  the  policy  void.  Held,  that 
while  statements  in  tbe  application  as  to  the  con- 
dition of  tbe  bouse  constituted  a  warranty,  and  not 
merely  a  representation,  of  their  truthfulness,  such 
being  expressly  provided  by  tbe  policy,  the  war^ 
ranty  was  not  absolute,  but  was  qualined  by  the 
wordsof  the  application,  "material  to  the  risk;" 
and  that,  unless  the  promise  to  build  a  cbimn^ 
was  material,  a  breach  of  it  would  not  avoid  tbe 
policy. 

2.  While  the  natural  efteot  of  tbe  promise  to 
tniild  tbe  chimney  would  be  to  induce  the  insure 
ance  company  to  regard  the  hazard  as  less,  and  to 
write  the  policy  at  a  lower  premium  than  It  would 
otherwise  nave  done,  if  It  appears  from  the  appli- 
cation itself  that  the  agent  personally  ezammod 
tbe  property,  and  the  pipes  and  chimneys,  and  pro- 
nounced them  saie,  and  recommended  the  rtsx.  it 
will  not  be  presumed  that  tbe  aoanred's  promise 
procured  insnranoe  at  a  lower  rate  than  he  most 
nave  otherwise  paid. 

8.  If  such  a  promise  were  material,  tbe  inspeo- 
tioD  of  the  risk  by  ttie  Meat,  and  his  recommenda- 
tion of  it,  would  estop  the  oompany  from  asserting 
the  materiality  of  the  promise. 

Appeal  from  district  court,  Davison  coun- 
ty; Babtlett  Tripp.  Judge. 

Action  by  L.  J.  Waterbuiy  against  the 
Dakota  Fire  ft  Marine  Insurance  (kimpany  to 
i-ecover  on  a  fire  insurance  policy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Dillon  &  Pr&tUm,  tor  appellant.  T,  B, 
Ifull,  for  respondent. 

GuoFOOT,  J.  This  action  is  brought  to  re- 
cover on  a  fire  insurance  policy  Issued  by  the 
defendant  npon  plaintiff's  dwelUng-tiouse 
and  personalproperty.  The  answer  sets  fortb 
several  defenses,  but  the  only  one  relied  up- 
on, in  the  argument  before  this  court,  is  an 
alleged  breach  of  warranty  on  the  part  of 
plaintiff  in  not  bnilding  a  brick  chimney  up- 
on the  house  in  the  spring  of  lBt!5,  wliereby 
the  defendant  seeks  to  avoid  liability  for  the 
Iras.  The  case  was  submitted  to  the  trial 
court  upon  an  i^reed  statement  of  facts, 
which  includes  the  fact  that  plaintiff  never 
built  a  chimney,  as  set  out  in  his  answer  to 
question  No.  5  of  tbe  application;  and  also 
includes  tbe  applio^on  and  poli^.  Tlie  ap- 
plication tat  the  insurance,  signed  by  the  ap- 
plicant, contains  the  fcdlowlng  queMlon  and 
answer:  "(iuettion  6.  Do  all  stove-pipes 
passintogood  brick  chimneys?  Annoer.  0ns 
in  iron  p^ie,  4  inches  from  wood.  Will  build 
elilmney  In  siting."  The  application  also 
contains  the  following:  "And  the  applicant 
hereby  covenants  and  agrees  to  and  with  sidd 
oompany  that  the  foregoing  Is  a  true  and  full 
statement  of  all  facts  in  regard  to  the  condi- 
tion, value,  and  risk  of  the  property  to  be  in- 
sured, 80  far  as  the  same  are  known  to  the 
applicant  and  material  to  the  risk. "  The  rec- 
ord also  shows  the  following  as  a  portion 
theapplicatlon:  "Questions  to  Agents.  Quee- 
Uonb.  DidyoucarefuUy examlnestove-pipes 
and  chimneys?  Q,  6.  Do  you  regard  them 
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as  perfpcUysafe?  Artswer.  Yes.  Q.  7.  Do 
7011  fully  recoinmead  the  risk?  A,  Tea." 
The  policy  contains  tiie  following  proTision : 
"It  Is  expressly  agreed  that  the  application  of 
even  number  herewltfat  on  file  in  the  office  of 
this  oompanjf  shall  be  considered  a  part  of 
this  contract,  and  a  warranty  by  the  assured, 
and  to  which  application  refemnce  is  here 
made  for  a  more  particular  description  of 
said  property  Insured;  and  any  false  repre- 
sentation by  the  assured  of  his  interest  in  the 
property,  the  condition,  situation,  or  occu- 
pancy of  the  property,  or  omission  to  make 
known  every  fact  material  to  the  risk."  etc., 
shall  render  the  policy  void. 

The  nature  of  the  defense  necessarily  in- 
volves  an  interpretation  of  the  contract  of  In- 
surance, for  the  purpose  of  ascertaining 
whether  the  words,  "will  build  chimney  in 
spring, "  contained  in  the  application  amount 
to  a  warrauty  by  the  assured,  or  whether  they 
are  a  mere  representation.  A  representation 
is  a  statement,  collateral  to  the  contract,  of 
some  fact  having  reference  thereto,  and  upon 
the  faith  of  which  the  contract  is  entered  Into. 
It  precedes  the  contract,  and,  being  only  an 
inducement  thereto,  It  need  only  be  true  as  to 
matters  material  to  the  risk  and  that  Influence 
the  insurer  In  taking  or  rejecting  the  risk,  or 
In  fixing  the  rate  of  premium  therefor.  The 
assured  is  not  held  to  the  strict  or  even  literal 
truth  of  his  representations.  1  Wood,Ina.  g 
192.  "Itisenough,"  says  Suthbbland,  J., 
in  Insurance  Go.  v.  Cotheal,  7  Weml.  82,  "if 
a  representation  be  made  without  fraud,  and 
be  not  false  In  any  material  point,  or  if  it  be 
substantially,  though  not  literally,  fulfilled." 
**An  express  warranty,**  according  to  the  def- 
inition of  Arnould,  "Is  a  stipulation  In  writ- 
ing, on  the  face  of  the  policy,  on  the  literal 
truth  or  fulfillment  of  which  the  validity  of 
the  entire  contract  depends.**  When  the 
policy  refers  to  the  application,  and  adopts  it 
as  a  part  of  the  insurance  contract,  the  state- 
mentein  the  application,  relative  to  thesitua- 
tion,  use,  and  character  of  the  risk,  have  the 
same  force  and  effect  as  If  written  on  the  face 
of  the  policy,  and  are  to  be  considered  war- 
ranties, unless  from  the  language  used  it  Is 
evident  that  the  parties  did  not  intend  them 
to  operate  as  warranties,  but  as  representa- 
tions. From  this  it  appears  that  the  state- 
ments In  the  application  are  in  the  nature  of 
warranties;  indeed,  they  are  so  declared  In 
the  policy.  In  the  absence  of  statutory  pro- 
visions to  the  contrary,  the  well-settled  law 
of  insurance  is  that  a  warranty  is  in  the  nat- 
ure of  a  condition  precedent,  whereby  the  as- 
sured stipulates  for  the  absolute  truth  of  the 
statement  made,  or  the  strict  compliance  with 
some  promised  line  of  conduct,  on  penalty  of 
his  forfeiture  of  his  rights  to  recover,  entire- 
ly without  regard  to  the  question  of  material- 
ity to  the  risk.  Says  Mr.  May,  in  his  work 
on  Insurance:  "One  of  the  very  objects  of  the 
warranty  is  to  preclude  all  controversy  about 
the  materiality  or  immateriality  of  the  state- 
ment. Tlie  only  question  is,  has  the  warranty 
beenkq>t?  Therelsnoroomforoonstruction; 


no  latttude;  no  eqnl^.**  Bestlos  156.  The 
harshness  of  this  doctrine  has  been  frequent- 
ly recognized,  but.  as  it  was  held  to  be 
founded  in  the  contract  of  the  partira,  the 
courts  have  adhered  to  it,  and  have  felt 
themselves  powerless  to  rdieve  against  It, 
except  in  the  interpretation  of  the  contract 
itself.  Having  Indemnity  ftor  libs  object  the 
contract  Is  construed  liberally  to  that  end; 
and  no  rule  Is  better  settled,  or  more  impera- 
tive and  controlling,  than  that  it  is  to  b«  in- 
terpreted liberally  in  favor  of  the  assured,  so 
as  not  to  defeat,  without  h  plain  necessity, 
the  indemnity,  which,  in  m^ing  the  losur^ 
anCb,  it  was  his  object  to  secure.  So  where 
doubt  exists  as  to  whether  a  warranty  or  a  rep- 
resentation Is  intended,  and  the  language  la 
susceptible  of  both  interpretations,  it  will  be 
held  to  be  a  representation,  so  as  to  allow  the 
assured  to  take  advantage  of  its  immaterial- 
ity or  its  substantial  truth.  Mav,  Ins.  §  17^ 
175;  1  Wood.  Ins.  8  169,  185;  Wilson  T.  In- 
surance Co.,  4  R.  I.  156;  Insarance  Go.  t. 
Slaughter.  12  Wall.  404. 

Although  continuing  to  hold  that  the  ma- 
teriality of  an  absolute  warranty  could  not 
be  questioned,  the  courts  recognize  the  right 
of  the  parties  to  qualify  or  limit  the  effect  of 
the  warranty  by  the  terms  of  their  contract, 
and  that  is  exactly  what  the  parties  httve 
done  in  this  case,  by  the  statement  in  the  ap- 
plication "that  ih»  foregoing  is  a  true  and 
full  statement  of  all  facts  in  regard  to  the 
condition,  value,  and  risk  of  the  property,  so 
far  as  Uie  same  are  known  to  the  applicant 
and  material  to  the  risk.**  In  Bedman  t. 
Insurance  Go. ,  47  Wis.  89, 1 IX.  W.  Kep.  893, 
in  construing  a  policy  and  application  con- 
taining the  same  provisions  as  In  this  case, 
Lton,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "By  the  terms  of  the  policy  the 
application  is  made  a  part  of  It.  The  two 
instruments  are  therefore  parts  of  the  same 
contract,  and  must  be  construed  t<^ther,  as 
though  all  of  the  statements  and  stipulations 
contained  in  each  were  written  in  one  in- 
strument; hence  the  stipulation  at  the  close 
of  the  application  must  be  treated  as  if  writ- 
ten in  the  policy.  IL  is  manifest  that  such 
stipulation  is  nut  qualified  or  changed  by  any- 
thing in  the  policy.  The  oondition  therein 
that  the  application  shall  be  considered  a 
warranty  by  the  assured  means  just  such  a 
warranty  as  is  stipulated  In  the  application; 
no  more  and  no  less."  In  Oarcelon  v.  Insur- 
ance Co..  50  Me.  580.  Chief  Justice  Afplb- 
TON,  in  construing  similar  provisions  in  a 
policy  and  application,  says:  "If  tills  is  to  be 
regarded  as  a  warranty,  it  is  one  the  limita- 
tions of  which  are  clearly  expressed  in  the 
application.  It  is  nob  an  absolute  warranty 
that  each  answer  is  true,  but  only  that  the 
answers  are  a  just  and  true  exposition  of  all 
the  facts  and  circumstances  in  regard  to  the 
condition,  situntlon,  value,  and  risk  of  the 
property,  so  far  as  the  sameare  known  to  the 
applicant  and  are  material  to  the  risk."  See, 
also,  Lindsey  v.  Insurance  Co.,  3  K.  I.  157; 
£IUott  V,  Insarance  Co.,  18  Oniy,  189;  Prie> 
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ger  T.  Insurance  Co.,  6  Wis.  88;  and  Insnr- 
ance  Co.  v.  Qrube.  6  Minn.  82,  (Gil.  32,)— 
where  similar  proviBlona  are  held  to  conall- 
tute  a  warranty  limited  to  mattera  known  to 
the  assured  and  material  to  the  risk. 

So  far  as  the  question  ot  materiality  is  con- 
cerned, the  parties  have,  by  ttieir  contract, 
only  limited  the  warranty  in  the  manner  that 
all  warranties  are  now  limited  by  the  Code. 
The  effect  of  sections  4160, 4162, 4163,  Comp. 
Laws,  is  to  incorporate  into  all  warranties 
the  element  of  materiality*  unless  the  policy 
expressly  declares  that  the  violation  of  a 
ipecifled  prorislon  shall  avoid  it.  The  pur- 
pose of  these  sections  was  to  relax  the  rule 
requiring  the  strict  performance  of  imma- 
terial conditions  in  the  contract.  See  Civil 
Code  Cal.  8  2611,  annotated  byCree<lHay- 
mond  and  John  C.  Burch  of  the  California 
Code  commission.  Mr.  Barber,  in  his  Prin- 
ciples of  Insurance,  says:  "The  introduction 
into  the  law  of  insurance  ot  the  doctrine  of 
Immaterial  warranties  effects  a  radical  change 
in  the  aignilicance  Iieretorore  attached  to  the 
term  '  warranty.*  If  the  materiality  of  a 
warranty  is  left  open  to  inquiry,  the  only 
substantial  distinctions  remaining  between 
a  warranty  and  a  representation  are  that  the 
former  must  constitute  a  part  of  the  policy, 
and  must  be  strictly  fulQlled,  white  the  latter 
precedes  the  issuing  of  the  policy,  does  not 
form  a  part  of  It,  and  requires  only  a  sub- 
stantial fulfillment.  So  that  a  warranty,  ac- 
cording to  this  section  of  the  Code,  except  on 
points  just  mentioned.  Is  identical  with  a  rep- 
resentation." In  the  absence  of  statute, 
where  the  warranty  Is  qualified  by  the  con- 
tract, as  in  this  ease,  it  is  said  to  be  reduced 
to  the  quality  of  a  representation.  See  May, 
Ins.  §  161,  and  also  Insurance  Co.  v. 
Qrube,  supra,  where  it  Is  said:  "The  war- 
ranty, therefore,  of  the  statements  contained 
in  the  application,  is  not  an  absolute  warran- 
ty that  they  are  as  stated,  but  only  that  they 
are  true  so  far  as  the  same  are  known  to  the 
appli&int,  and  material  to  the  risk,  which 
qualiQea  the  warranty,  and  gives  It  the  same 
effect  as  a  representation  of  the  tacts  would 
have. " 

What,  then,  Is  the  test  of  the  materiality 
of  a  warranty?  The  test  of  the  materiality 
of  a  representation  or  concealment  is  weU 
settled  both  by  the  courts  and  by  the  provis- 
ions of  our  Code.  Says  Chief  Justice  Shaw 
In  Daniels  v.  Insurance  Co.,  12  Cush.  425: 
"And  every  such  fact  untruly  asserted  or 
wrongfully  suppressed  must  be  regarded  as 
material,  the  knowledge  or  Ignorance  of 
which  would  naturally  influence  the  Judg- 
ment of  the  underwriter  in  making  the  con- 
tract at  all,  or  in  estimating  the  degree  and 
character  of  the  risk,  or  In  fixing  the  rate  of 
premium."  See,  also.  Comp.  Laws,  g§  4123, 
4189:  ''Materiality  Is  to  be  determined,  not 
by  the  event,  but  solely  by  the  probable  and 
reasonable  influence  <mC  the  facts  apon  the 
party  to  whom  the  communication  Is  due,  in 
forming  his  estimate  oi  the  disadvantages  of 
the  prt^osed  contract,  or  in  making  his  In- 


qnlries.**  It  will  be  noticed  that  this  test  of 
materiality  is  found  In  article  5,  tit.  II,  pt.  4. 
Civil  Code,  which  relates  to  concealment  and 
representation,  and  is  not  directly  referre<I  to 
in  article  7,  which  relates  to  warranties;  and 
the  question  naturally  arises  as  to  whether 
such  is  also  the  test  of  the  materiality  of  a 
warranty,  in  view  of  its  modified  character. 
Bearing  in  mind  the  inherent  distinction 
which  still  exists  between  a  representation 
and  a  warranty, — i.  e.,  that  a  representation 
is  collateral  to  the  contract,  precedes  it,  and 
is  only  matter  of  inducement,  while  a  war- 
ranty is  part  of  the  oontract  itself, — it  would 
seem  to  follow  that  a  warranty  would  be  ma- 
terial, if  its  breach  increased  the  risk  or  haz- 
ard, i.  created  a  more  dangerous  class  of 
risk  than  it  otherwise  would  be;  but  since 
from  the  character  of  the  insurance  business 
the  class  or  degree  of  the  risk  would  in  the 
very  nature  of  things  be  determined  and  sole- 
ly graduated  by  those  matters  which  induce 
or  influence  the  insurer  in  accepting  a  risk 
and  fixing  the  premium,  the  test  of  the  ma- 
teriality of  a  warranty  must  be  substantially 
the  same  as  for  representation.  This  seems 
to  be  the  view  taken  by  the  courts  in  regard 
tu  the  materiality  of  warranties  qualified  by 
contract,  as  In  this  case.  In  Elliott  v.  In- 
surance Co.,  supra,  BrasLOW,  J.,  in  constru- 
ing such  a  warranty,  says:  "These  stipulo* 
tions  were  not  only  unnecessary,  if  the  as- 
sured was  to  be  held  to  the  literal  and  exact 
truth  of  his  answera,  but  are  inconsistent 
with  holding  them  strict  warranties.  The 
parties  to  the  contract  did  not  so  regard 
them.  It  was  only  so  far  as  they  were  mate- 
rial to  the  risk,  or  were  miarepresentatfons 
or  suppressions  of  material  facts,  that  they 
were  intended  to  affect  the  rights  of  the  as- 
sured to  recover  on  the  policy.  The  plaintiff 
was  therefore  entitled  to  have  the  question 
whether  the  rags  kept  in  the  store  at  the  time 
of  the  fire  materially  affected  the  risk  paased 
upon  by  the  jury." 

Although  not  referred  to  by  counsel  upon 
the  argument,  we  cannot  overlook  a  class  of 
cases  that  are  often  incorrectly  cited  as  hold- 
ing that,  if  representations  are  put  into  the 
form  of  answers  to  specific  questions,  the 
pnrties  have  settled  for  themselves  that  they 
shall  l>e  deemed  material,  and  that  the  assured 
cannot  show  the  immateriality  of  a  fact  which 
both  parties  have  treated  as  material,  and 
that  the  question  and  answer  must  be  held 
by  the  court  as  tantamount  to  an  agreement 
that  the  matter  Inquired  about  is  material. 
See  Wilson  v.  Insurance  Co.,  4  R.  1.  141; 
Campbell  v.  Insurance  Ca,  98  Mass.  381; 
Miller  v.  Insurance  Co.,  81  Iowa,  216;  An- 
derson V.  Fitzgerald,  4  H.  L.  Gas.  484;  Price 
V.  Insaranoe  Co..  17  Minn.  497.  (Oil.  478;) 
Jeffries  T.  Insuraoee  Co.,  22  Wall.  47;  In- 
surance Co.  V.  France,  91 0.  S.  512;  Conover 
V.  Insurance  Co.,  8  Dill.  218.  An  examlna* 
tion  of  these  authorities  dladoees  that  they 
depend  generally  upon  the  fact  that,  by  the 
form  of  the  application  and  the  policy,  the  as- 
'  sored  sUpulatea  tor  the  absolute  truth  of  all 
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tbe  HDAwen  to  the  questions  in  the  applica- 
tion, (which  is  declared  to  be  the  basis  of  the 
policy,)  and  it  is  agreed  that  the  policy  sliall 
be  TOiu  if  any  of  the  answers  are  false.  In 
Jeffries  t.  Insurance  Co.,  supra.  Hunt,  J., 
Bays:  "Tbe  stipulation  is  not  expressed  to  be 
made  as  to  important  or  material  statements 
only,  or  to  those  supposed  to  be  material,  but 
as  to  all  statements."  This  clearly  indicates 
the  grounds  upon  which  these  decisions  are 
placed.  It  is  true  that  in  Miller  v.  Insurance 
Co..  Bupra,  language  is  used  which  would 
Mem  to  indicate  that  in  all  cases  the  question 
and  answer  amount  to  an  implied  agreement 
that  the  matten  inquired  about  are  material, 
but  since  the  case  under  consideration  was 
«ne  where  the  applicant  had  stipulated  for 
the  absolute  truth  of  all  answers  in  the  ap- 
plication, and  the  antborities  dted  by  the 
court  were  placed  solely  upon  the  ground  that 
the  parties  had  by  their  contract  settled  the 
question  of  materially  for  themselves,  we 
tbink  it  should  be  limited  to  such  cases. 
Clearly  this  could  not  be  the  rule  where  the 
«ontract  expressly  Includes  the  dement  of 
materiality,  as  in  this  case.  That  such  a 
eumtructlon  was  placed  upon  this  class  of 
cases  Is  evident  from  the  reading  of  section 
4163,  Comp.  Laws:  **A  policy  may  declare 
that  a  violation  of  specifled  provisions  shall 
avoid  it;  otherwise  the  breach  of  an  Imma- 
terial provision  does  not  avoid  the  policy." 
The  courts  have  universally  held  that  where 
warranties  were  qualified,  as  in  this  case,  the 
burden  is  upon  the  company  to  show  the 
knowledge  of  the  applicant,  and  the  material- 
ity of  tiie  facts,  and  the  applicant  is  entitled 
to  have  these  questions  passed  upon  by  the 
Jury.  See  Qwelon  v.Insurance  Co.,  supra; 
Liadsey  v.  Insurance  Co.,  supra;  Elliott  v. 
Insurance  Co.,  supra;  Redman  v.Insurance 
Co.,  supra.  This  is  also  the  settled  law  in 
relation  to  the  materiality  of  a  representation. 
Huguenin  v.  Rayley.  6  Taunt.  186;  Insur' 
ance  Cu.  v.  Harmer,  2  Ohio  8L  452.  But  **  in 
all  cases  where  the  facts  are  specially  found 
by  the  jury,  or  are  without  dispute,  theques- 
tion  of  the  utateriality  to  tlie  risk  of  tl»  rep- 
resentations made  by  the  assured  at  the  time 
of  obtaining  the  Insurance  is  for  the  court." 
Ryan  v.  Insurance  Co..  46  Wis.  674, 1  N.W. 
Rep.  426. 

What,  then,  are  the  facts  found  by  the 
court?  Briedy  stated,  they  are,  in  effect, 
that  the  plaintiff  applied  fur  insurance,  and, 
on  l>eing  asked  if  all  stove-pipes  passed  into 
good  brick  chimneys,  replied:  "One  in  iron 
pipe,  4  inches  from  wood;  will  build  chim- 
ney in  spring."  That  plaintiff  warranted 
the  statements  in  the  application  true*  so  far 
as  known  and  material  to  the  risk.  That 
the  company's  agent,  in  answer  to  aquestion 
propounded  directly  to  him,  pronounced  the 
stove-pipes  and  chimneys  pei^ectly  safe,  and 
recommended  the  riak,  and  these  statements 
were  a  part  uf  the  written  application.  That 
the  policy  was  issued  upon  the  i^iplication. 
Tliat  plaintiff  never  built  the  chimney,  and 
(hat  at  the  time  of  the  alleged  fire  tbe  kitchen 


stove  was  actively  in  uaeforbakingpurposes, 
and  the  fire  was  first  discovered  in  or  near 
the  roof  of  the  housp.  This  is  all.  Did 
plaintiiT's  failure  to  build  a  chimney  increase 
the  risk,  so  as  to  impose  upou  the  company 
a  different  and  greater  hazard  than  that 
which,  in  issuing  the  policy,  they  assumed? 
It  did.  if  the  statement,  "will  build  chimn^ 
in  spring,"  induced  it  to  enter  into  the  con- 
tract, or  to  take  it  at  a  lower  premium,  or 
if  it  would  probably  have  had  that  effect. 
The  statement,  "will  build  chimney  in 
spring."  is  one  which,  from  its  very  nature, 
is  so  closely  connected  with  the  character  of 
the  risk,  and  frum  the  ordinary  knowledgeof 
mankind  one  which  would,  if  coAipUod  with, 
so  manifestly  tend  to  diminish  the  hazard, 
that  the  court,  in  the  absence  of  other  <dr- 
cuinstances,  would,  without  proof,  feel  com- 
pelled to  say  that  it  would  probably  and  rea- 
sonably influence  the  insurer  in  forming  his 
estimate  of  the  disadvantages  of  the  contract, 
and  we  should  agree  with  the  opinion  of 
Stbono,  J.,  in  Murdock  v.  Insurance  Co.,  2  N. 
T.  210.  Bat  the  question  in  this  case  Is  not 
whether  such  a  statement,  standing  alone, 
would  be  material,  but  whether  the  statement^ 
taken  in  connection  with  the  attending  cir> 
cumstances,  is  material.  Wecannotdisregard 
tlie  fiict  that  before  issuing  the  policy  the  do- 
feudant's  agent,  acting  ^ictly  within  tlM 
scope  of  his  authority,  examined  tlie  stove- 
pipes and  chimneys,  prononnced  them  perfect- 
ly safe,  and  fully  recommended  the  risk. 
Without  any  proof  as  to  tite  purpose  for  which 
such  examination  is  usually  made  by  an  agent, 
or  the  infiuence  which  bis  report  ordinarily  has 
upon  the  company  in  accepting  or  rejecting 
the  risk,  or  in  fixing  the  rate  of  premium,  this 
court  cannot  assume  that  the  statement  made 
by  tbe  plaintitr  in  his  applii-ation,  which  was 
entirely  voluntary  and  not  in  response  to 
any  direct  question  as  to  his  intentions,  had 
any  influence  whatever  upon  the  defendant 
in  estimating  the  disadvanl^^  of  tbe  risk* 
or  would  urdiuarlly  influence  any  insurer, 
under  like  droumstances.  -If  we  sup^iose 
the  underwriter  to  have  been  an  individual, 
and  he  bad  satisfied  himself,  by  a  careful  ex- 
amination of  the  premises,  that  the  chim- 
neys were  perfectly  safe  and  the  risk  a  good 
one,  clearly  such  a  statement  by  the  assured, 
as  to  the  future  improvement  of  the  chim- 
neys, could  have  no  effect  upon  him  in  es- 
timnting  the  disadvantages  of  the  risk. 

But  even  if  tbe  statement  could,  from  Its 
nature,  be  considered  as  material,  it  would 
seem  that  the  company  could  not  avoid  the 
policy  ou  that  account,  as  it  would  be  es- 
topped from  claiming  that  to  be  material 
wliich  their  agent  has,  in  effect,  declared  to 
be  Immaterial.  It  is  too  well  settled  to  be 
now  questioned  that  the  company,  or  its 
agent  acting  within  the  scope  of  his  Butlior» 
ity,  may  waive  any  of  the  conditions  of  the 
policy,  and  if  at  the  time  of  issuing  the  policy 
the  company  or  such  agent  knows  the  falsity 
uf  a  representation  made  by  the  applicant  la 
procuring  the  insurance,  the  company  is  es- 
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topped  from  asaertlng  Its  falsttj  In  order  to 
av»^  liability.  See  Plumb  v.  Insurnnce  Co., 
18  X.  Y.  892;  Benedict  t.  Insurance  Co.,  81 
N.  y.  889;  Kowiey  v.  Insurance  Co.,  86  N. 
Y.  650;  Heal  v.  Insumnce  Co.,  16  Wis.  241 ; 
MinerT.In8uraDceCo.,27  Wi8.693;  Roberta 
T.  Insurance  Co.,  41  Wis.  821;  Bevine  T.In- 
Buranoe  Co.,  82  Wis.  471;  Winans  v.  Insui^ 
ance  Co.,  38  Wis.  345;  Frost  v.  Insuranoe 
Co..  5  Denlo,  154;  May  v.  Insurance  Co.,  25 
Wis.  292;  Insurance  Co.  t.  Wilkinson.  18 
Wall.  222;  Protection  Co.  t.  SchelU  29  Pa. 
St.  81 ;  Both  V.  Insurance  Co.,  6  McLean,  824; 
Insurance  Co.  t.  McCulloch.  21  Ohio  Ht. 
176.  Keasontn^  from  analt^y.  It  would 
seem  that  the  declaration  of  the  agent  that 
the  chimneys  were  perfectly  safe  would  0{ter* 
ate  as  an  eatopiMl  to  prevent  the  company 
from  denying  the  truth  of  that  statement. 
Finding  no  error  In  the  eonclasions  of  law 
reached  hy  the  court  b^w,  the  ease  is  af- 
firmed. 


Bkaoh  «.  Beaoh. 

{Supreme  Court  of  Dakota.  Oct  10, 1889.) 
yAOA-mvo  Jui>OKiNT— AirrHOKiTT  or  Attornbt. 

1.  TtaeauttaorityofsDattomeyaofarooDttDiieB 
after  final  judgment  that  senrfce  od  bim  of  notice 
9i  a  motioD  to  v&oate  the  iudgment  for  fraud  in 
obtalalng  It  will  bind  his  client. 

2.  Code  Civil  Proc.  Dak.  }  lOi,  aathorlzing 
•arrloe  by  publication  when  the  defendant  cannot 
be  found  in  the  territory,  after  due  diligence,  which 
fact  is  made  to  appear  oy  affldavlt,  ia  not  complied 
with  by  affidavit  itatlng  that  defendant  cannotj 
after  due  dil^enoe,  be  found  in  the  territory,  and 
that  afBant  doea  not  know,  and  cannot  by  reason- 
able diligence  learn,  her  residence  or  whereabouts, 
aa  it  does  not  appear  that  any  effort  has  been  made 
to  find  defendant  In  the  territory. 

8.  As  a  judgment  foonded  on  midi  InsnlBirient 
aenrlce  is  void,  no  actlM  to  set  It  aside  Is  neces- 
sary, but  that  result  omj  be  eflectod  by  means  of 
a  motion  to  Tacate  it. 

Appeal  from^  district  court,  Pennington 
eonnty;  Charlbs  M.  Thomas,  Judge. 

Chauncetf  £.  Wood  and  Gilger  A  Harrison, 
for  appeUant.  IF.  /.  WaHur,  for  reapond- 
•nt. 

Spknoer,  J.  Thie  action  was  brought  hf 
the  plaintiff  for  a  divorce  against  the  defend- 
ant,  on  the  ground  of  desertion  and  cruel  and 
inhuman  treatment.  The  defendant  being  a 
non-resident,  service  of  the  summons  was  ob- 
tained by  publication,  and  after  the  comple- 
tion at  Muib  service,  the  defendant  not  har- 
ing  appeared  in  any  way  in  said  action,  the 
eourt,  upon  proof  of  snch  facta,  directed  a 
reference  to  take  the  proofs  which  might  be 
offered  in  sui^rt  ct  the  alleg»Uons  of  the 
complaint*  and  report  the  same  to  the  court. 
Such  proofs  were  duly  taken,  and  thereupon, 
and  upon  all  the  proceedings  in  the  cause,  the 
court,  on  the  motion  of  the  plaintiff's  attor^ 
neys,  Nowlln  A  Wood,  made  a  decree  dissolv- 
ing said  marriage,  which  was  duly  entered 
on  the  28th  day  of  November,  1885.  Noth- 
ing further  occurred  In  said  action  until  July 
7. 1888,  when  the  dtfendant  appeared  by  her 
attomejp  and  served  on  Gfaanncej  L.  Wood, 


aa  attorney  for  the  plaintiff,  (the  Arm  of 
KowUii  &  Wood,  of  which  he  was  a  member, 
having  been  theretofore  dissolved,)  a  notice 
of  motion,  accompanied  by  certain  affidavits, 
made  In  the  district  court,  which  grantecl 
such  decree;  that  such  judgment  and  decree 
he  vacated  and  set  aside,  on  the  ground  tliat 
Ihe  same  was  obtained  by  fraud  and  deceit; 
and  that  the  affidavit  on  which  tlie  order  for 
service  of  the  summons  by  publication  was 
granted  was  not  sufficient  to  authorize  the 
court  to  grant  such  order,  or  to  give  the  court 
jurisdiction  of  the  subjecUmatter  of  the  suit; 
and  that  at  the  time  the  action  was  bronght 
the  plaintiff  was  not  a  bonaftdt  resident  of 
this  territory.  Such  motion  finally  came  on 
for  hearing  before  the  court  iSeptember  7, 
J|888;  a  supplementary  notice  of  sueh  motion* 
directed  to  said  Genfce  E.  Beach  and  Nowlin 
A  Wood,  having  in  the  mean  time  (August 
25,  1888)  been  served  on  said  Wood;  and  on 
that  day  the  said  Wood,  being  pn^ent,  sug- 
gested to  the  court  that  the  firm  of  said  Now- 
lin &  Wood  had  been  dissolved;  that  he  had 
not  personally  been  employed  by  said  plaintiff 
to  resist  said  moUon,  but  that  lie  bad  learned 
the  whereabouts  said  plaintiff,  and  had  In^ 
formed  him  of  the  proceedings  being  lalten 
by  the  defendant  to  set  aside  said  ju(^men^ 
and  of  the  time  the  motion  was  to  be  lieard; 
and  that  he  had  recdved  from  bim,  the  daj 
before,  a  tel^ram  that  he  had  forwarded  by 
mail  aflldavlts  to  be  need  in  resisting  said 
motion.  The  court  thereupon  decided  that 
the  senrlce  of  notice  of  sneb  motion  was  suf- 
ficient to  eonf  er  Jurisdidion  upon  It  to  hear 
and  determine  the  same,  to  which  tlie  plain- 
tiff, by  his  said  attorney,  tlien  excepited.  hav- 
ing appeared  especially  to  object  to  the  suf- 
ficiency of  said  notice.  The  court  thereupon 
proceeded  to  hear  said  motlra  upon  Ita  merits* 
(the  said  Wood  then  l^>pearlng  for  said  plain- 
tiff, and  resisting  the  same,)  and.  after  hear- 
ing tlie  proofs  am)  aiguments  In  behalf  of  tlie 
teepecUve  parties,  found  that  said  judgment 
was  fraudulently  obtained;  that  the  court 
had  vxA  gained  jurisdiction  of  Uie  defendant; 
that  the  affidavit  upon  which  the  order  fw 
the  service  of  the  summons  by  puUlcatlon 
was  granted  was  antrum  to  the  knowledge  of 
the  plaintiff,  and  waa  made  with  intent  to, 
and  did,  deceive  the  oooit;  and  ordered  and 
adjudg^  that  the  decree  and  judgment  dis- 
solving the  marriage  between  the  plaintiff 
and  defendant,  November  27, 1885.  be  vacated 
and  set  aalde,  to  which  order  the  plaintiff 
duly  excepted.  This  and  the  exception  be- 
fore noted  present  the  only  questions  It  is 
necessary  to  determine  on  this  appeal,  and 
will  be  considered  In  the  order  mentioned. 
.  1.  Did  the  court  have  jurisdiction  of  the 
plaintiff  for  the  purpose  of  determining 
said  motion?  The  general  rule  undoubtedly 
is  that  the  powerof  an  attorney  under  a  g-en- 
eral  retainer  expires  when  judgment  is  final- 
ly rendered,  for  usually  there  no  longer  ex- 
ists any  occasion  for  hia  services.  The  judg- 
mentia  thefioaldetermiuationof  themattera 
about  whioh  the  attornej  was  retained.  Uae- 
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beath  t.  Cooke,  1  Moore  &  P.  513.  Bnt  this 
is  not  80  for  every  purpose,  for  nt  the  com- 
loon  law  the  attorney's  power  was  supfioaed 
to  continue  a  sufficient  length  of  time  after 
entry  of  judgment  to  permit  him,  where  suc- 
cessful.  to  issue  execution,  and  until  such 
action  as  might  be  necessary  for  the  collec- 
tion and  satisfaction  of  the  judgment.  Gilb. 
Ex'ns,  93.  This  rule  has  become  a  part  of 
the  statute  law  of  this  territory  to  such  an 
extent  that  the  attorney  of  record  for  thesno 
cessful  paxtj  may  at  any  time  collect  the 
judgment  and  execote  satisfaction  thereof. 
Section  5107,  Oomp.  Laws.  So  after  final 
judgment,  if  appeal  be  taken  or  writs  of 
error  brought,  the  employment  of  the  attor- 
ney of  record*  In  the  absence  of.  special  no- 
tice Indicating  the  contrary,  is  presumed  tp 
have  continued,  and  the  statute  provides  that 
notice  shall  be  served  upon  them  in  such 
case.  Section  5836,  Id.  This  was  also  the 
rule  before  the  Code.  If  the  judgment  be 
entered  irregularly,  shall  not  the  attorney 
whose  duty  it  was  to  enter  it  properly  Iw 
served  with  notice  of  motion  that  it  be  cor- 
rected? It  would  seem  that  he  more  than 
any  other  person,  even  the  party  himself,  is 
the  one  that  ought  to  be  notified;  for,  having 
been  the  attorney  of  record,  and  conducted 
the  matters  to  a  condiision,  he  is  best  aUe  to 
resist  any  attack  upon  It.  These  reasons  ap- 
ply with  quite  as  much  force  when,  as  in 
this  case*  it  is  sought  to  set  the  judgment 
aside  for  fraud  and  want  ctf  jurisdiction  in 
the  court  rendering  it.  Lusk  v.  Hastings,  1 
Hill,  656,  is  analogous  in  many  respects;  and 
see,  also,  Doane  v.  Qlenn.  1  Oolo.  454.  In 
Lee  V.  Brown,  6  Johns.  182,  it  was  directed 
that  an  order  to  show  f^use  why  a  judgment 
that  had  been  entered  seven  years  before 
should  not  be  satisfied  of  record  should  be 
served  on  the  attorney  of  record  at  the  time 
the  judgment  was  entered,  the  plaintiff  in 
such  judgment  being  absent  from  the  state. 
If  duubt  remained  of  the  sufficiency  of  the 
service  of  the  notice,  it  would  be  dissipated 
by  the  admission  of  plaintiff's  attorney  that 
he  had  received  a  communication  from  plain- 
tiff personally  informing  him  sut»tantially 
that  he  had  forwarded  affidavits  to  him  to  be 
used  in  resisting  the  motion,  and  he  did  use 
them  in  opposition  thereto.  We  conclude 
that  the  flrat  assignment  of  error,  therefore, 
is  insufficient,  and  must  be  overruled. 

2;  Nor  do  we  think  the  second  objection 
of  plaintiff,  that  defendant's  remedy  was  by 
action  to  set  the  judgment  aside,  and  not  by 
motion  to  vacate  it,  maintainable.  It  VriU  be 
observed  that  the  motion  was  to  set  aside  and 
vacate  the  judgment  of  divorce  granted  by  the 
district  eourt»  on  the  ground  of  a  want  of 
jurisdiction  of  the  defendant  in  the  court  to 
grant  such  judgment,  in  that  the  summons  in 
such  action  was  not  legally  served.  It  is  pro- 
vided by  section  104  of  the  Code  of  Civil  Pro- 
cedure that  "when  the  person  on  whom  the 
service  of  the  summons  is  to  be  made  cannot, 
after  due  diligence,  be  found  within  the  terri> 
tory,  and  tliat  fact  appears  by  affidavit  to  the 


satisfaction  of  the  court  or  a  judge  thereof, 
and  it  in  a  lilce  manner  appears  that  a  cau^e  of 
action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,"  etc.,  "such 
court  or  judge  may  grant  an  order  that  the 
service  be  made  by  the  publication  of  a  sum- 
mons," in  the  cases  particularly  specified  In 
the  section,  the  last  of  which  is  (subdivis- 
ion 5)  **  when  the  action  is  for  a  divorce  or 
decree  annulling  a  marriage. "  The  affidavit 
of  the  plaintiff  on  which  the  order  for  serv- 
ice of  the  summons  by  pnUicatlon  was  made 
In  Uils  ease,  stated  that  defendant  could  not 
after  due  diligence  be  fonnd  within  that  ter- 
ritory, and  that  he  did  not  know  ber  resi- 
dence or  whereabonts,  and  could  not  by  Tear 
sonable  diligence  ascertain  the  same.  It  is 
nowhere  sti^  that  any  effort  whatever  was 
made  to  find  the  defendant  within  this  terri- 
tory, or  that  the  slightest  diligence  was  exer- 
cised for  that  purpose,  or  in  that  direction. 
The  affidavit  not  only  fails  to  show  that  the 
defendant  could  not  be  found  within  this 
territory,  after  due  diligence,  but  practiolly 
admits  that  no  effort  or  attempt  was  made 
within  the  territory  to  find  her.  The  affida- 
vit should  not  only  have  stated  diligence 
had  been  used  to  serve  the  defendant  with 
the  summons  within  the  territory,  but  in 
what  the  diligence  consisted,— what  had  been 
done  to  find  her.  Jarisdictlon  of  absent  de- 
fendants cannot  be  acquired  except  by  com- 
plying strictly  with  the  provisions  of  the 
statute  provided  for  that  purpose.  As  was 
said  by  Justice  Allen  in  Cook  v.  Farmer, 
12  Abb.  Fr.  359:  **The  jurisdiction  iastrictly 
stidiutory,  and  can  only  be  acquired  in  the 
mode  required  by  the  statute."  Within  this 
rule  it  is  clear  that  the  affidavit  on  which  the 
order  for  service  of  the  summons  by  publican 
tion  In  this  action  was  made  was  insufficient, 
and  that  the  court  did  not  gain  jurisdiction 
the  defendant,  and  that  the  judgment  sought 
to  be  reversed  was  obtained  by  fraud  and  false 
statements.  See,  aIso,Hallett  v.  BIghters,  13 
How.  Pr.  43;  Brisbane  v.  Peabody,  8  How. 
Pr.  109:  Van  Wyck  v.  Hardy,  11  Abb.  Pr.473. 
The  judgment  of  divorce  in  this  case,  ren- 
dered November  28, 1885,  was  therefore  ren- 
dered by  a  court  having  j  ii  risdiction  neither  of 
the  parties  nor  tlie  subject-matter  of  the  suit, 
and  was  absolutely  void.  Borden  v.  Fitch, 
15  Johns.  121;  Harris  v.  Hardeman,  14  How. 
334;  Hoffman  v.  Hoffman,  46  N.  Y.  30.  It 
is  well  settled  that  such  judgments  may  be 
set  aside  and  vacated  on  motion  made  in  the 
original  action,  and  such  has  been  the  prac- 
tice generally  In  such  cases.  The  court  hav- 
ing jurisdiction  of  the  motion  may  set  askle 
and  vacate  a  judgment  on  the  ground  of 
fraud,  or  that  the  parties  sought  to  be  bound 
by  the  judgment  were  not  served  with  pro- 
cess or  that  tlie  court  in  which  the  judgment 
was  rendered  did  not  have  jurisdiction,  and 
proceedings  for  that  pQrpose  may  be  taken 
by  suit  or  by  motion  in  the  original  action, 
in  the  discretion  of  the  court.  Beards  v. 
Wheeler.  76  N.  Y.  213;  Foote  v.  Lathrop,  41 
IT.  Y.  858;  Schaettler  v.  Gardiner.  47  K.  Y. 
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404;  White  y.  Coulter,  59  N.  T.  629.  The 
cases  of  Wortman  v.  Wortman.  17  Abb.  Pr. 
66*  and  Bulkley  t.  Uulklej,  6  Abb.  Fr.  313. 
are  very  analogous  to  the  case  at  bar.  Bolh 
were  actions  for  divorce,  in  which  judgments 
had  been  entered  for  the  plaintiff,  and  pro* 
eeedings  were  taken  hy  motion  to  have  the 
jndgments  vacated  and  set  aside,  on  the 
ground  of  fraud  In  the  manner  of  aervlee  and 
want  of  jurisdiction,  and  in  each  of  which 
such  motions  were  granted.  In  the  case  at 
bar  the  district  court  has  found  as  a  fact,  up* 
on  abundant  evidence,  that  the  plaintiff  did 
practice  a  fraud  upon  it  and  upon  his  own 
attorney  In  obtaining  the  order  for  serviee 
of  summons  hy  publication;  that  at  the  time 
he  made  the  affidavit  to  obtain  such  service 
he  in  fact  did  know  the  residence  and  where- 
abouts of  the  defendant,  and  designedly 
stated  that  he  did  not  for  the  purpose  of  mis- 
leading the  court  and  derrauding  the  defend- 
ant of  notice  that  such  an  action  was  pend- 
ing. The  court  was  deceived  hy  this  false 
statement,  and  the  defendant  was  prevented 
from  having  her  day  in  court  and  opportu- 
nity to  defend  the  action  against  her.  The 
ttdm  appealed  from  should  be  affirmed.  All 
the  justices  coneuning.  excepting  Thomas. 
J.,  not  sitting,  order  affirmed,  with  costs 
and  disbursements. 


Vak  Dusbn  4t  at,  V.  Fbi2>i.bt,  Treasurer. 

(aiprenw  Court  of  Dahata.  OaL  10, 1889.) 
Coum-ncs— DrriBioH— Ei.BOTioif  B— MuoRiTT  Von. 

An  sot  (Dak.  1881-85)  for  the  creation  of  a 
new  00UDt7  out  of  portions  of  two  old  oaes  pro- 
vided "ttiat  a  porUon  of  K.  county  and  a  portion 
of  8.  ooan^,  hereby  proposed  to  be  segregated, 
■ball  not  be  cut  off  unless  the  question  of  segre- 
gation shall  be  first  submitted  to  the  vote  of  ihe 
people  of  K.  county,  and  also  to  the  voters  of  that 
part  of  range  60  proposed  to  be  detached  from  8. 
county,  M  a  special  elecUon  called  for  that  par- 
pose.  *  *  *  In  case  a  majority  of  the  legal 
▼oters  of  said  K.  county,  and  of  said  range  68, 
TOtiog,  shall  vote  In  favor  of  said  segregation, 
then  this  act  shall  be  in  full  force  aod  eflecL " 
Held,  that  a  majority  cS  Uie  aggregate  vote  cast 
In  both  conntlea  was  Insufflotent,  but  a  majority 
of  each  was  neoeasary  to  the  oreaUoa  of  the  pro- 
posed county. 

Appeal  from  district  conrt,  Kidder  county. 

Ball,  WalUn  d  Smith,  for  appellants.  Jo- 
wpA  W.  Walker  and  W.  F,  Cochraw,  for  re- 
spondent. 

Tripp,  0.  J.  This  is  an  action  brought 
by  the  plalntifTs  to  restrain  the  defendant, 
as  treasurer  of  Kidder  county,  from  selling 
their  real  property  for  taxes  alleged  to  be 
illegal  and  void.  The  legislature  of  1885  at- 
tempted to  create  the  county  of  Sbmton  out 
of  portions  of  the  counties  of  Kidder  and 
Stutsman.  The  new  county  so  sought  to  be 
created  took  from  the  county  of  Kidder  about 
one-third  of  its  area,  and  from  the  county  of 
Stutsman  a  part  of  range  69.  By  the  terras 
of  the  act,  the  s^rogatlon  of  such  territory 
from  the  two  counties,  and  the  creation  A 
•uch  new  county  of  Stanton,  was  made  to 


depend  upon  the  vote  of  the  people  of  Kidder 
county,  and  of  that  portion  of  Stutsman 
county  sought  to  be  included  witliin  the  new 
county  80  created.  A  number  of  irregulari- 
ties as  to  the  asserament  of  the  alleged  ille- 
gal tax  was  set  out  in  the  complaint,  and  put 
in  issue  by  the  answer,  but  they  were  ex- 
pressly waived  at  the  hearing  in  the  court  be- 
low; and  by  stipulation  of  counsel  the  right 
of  plaintifte  to  maintain  their  action  was 
made  to  depend  solely  upon  the  question 
whether  tlie  county  of  Stanton  was  ever  le- 
gally created.  If  it  was.  then  the  defendant, 
as  treasurer  of  Kidder  county,  would  liave 
noauthority  or  jurisdiction  to  make  sale  of 
their  lands  In  Stanton  county;  and  if  it  was 
not.  then  it  was  conceded  that,  as  the  tax 
was  legal,  tlie  defendant  would  have  juris- 
diction, and  the  complaint  should  be  dla- 
missedl  The  act,  after  giving  the  boundaries 
of  the  proposed  new  county,  provides  as  fol- 
lows: **8ee.  2.  Provided,  however,  that  a 
portion  of  Kidder  county  and  a  porUon  at 
Stutsman  county,  herel?  proposed  to  be  seg- 
regated, shall  not  be  cut  off  unless  the  ques- 
tion of  segregation  shall  be  first  submittod  to 
the  vote  of  the  people  of  Kidder  county,  and 
also  to  the  voters  of  tJiat  part  of  ranjge  69 
proposed  to  t>e  detached  from  Stutsman  conn- 
■ty,  at  a  special  deddon  called  for  that  pur* 
pose,  by  giving  at  least  fifteen  days'  notice 
of  the  same  by  posting  snch  notice  in  each 
election  prednet  as  already  established,  or.  It 
in  such  porUon  of  either  county  proposed  to 
be  s^r^ated  no  election  precinct  im  already 
estaUisbed,  then  it  shall  be  the  duty  of  the 
bond  of  ooun^  commtBSloners,  at  their  first 
meeting  after  ihe  passage  of  this  act,  to  ap> 
point  therein  an  election  iweoinct;  and  it  is 
hereby  made  the  duty  of  the  county  commie- 
sloners  of  the  counties  of  Kidder  and  Stuta- 
man  to  call  said  election  within  sixty  days 
after  the  passage  and  approval  of  this  a^, 
and,  in  case  ot  the  negle^  or  a  refusiU  of  said 
conimlaaidners  to  call  said  election,  then  tt 
shall  be  the  duty  of  the  county  clerks  of  said 
counUes  to  call  said  election.  Sec.  S.  In 
case  a  majority  of  the  legal  voters  of  said 
Kidder  county.-  and  of  said  range  69,  voting, 
flbali  vote  in  favor  of  said  segregation,  then 
this  act  shall  be  in  full  force  and  effect.  It 
shall  l»e  the  duty  of  the  respective  boards  ot 
county  commissioners  of  Kidder  and  Stuts- 
man counties  to  meet  at  their  respective 
county-seats  within  ten  days  after  said  elec- 
tion to  canvass  said  vote,  and.  In  case  of  re- 
fusal of  said  board  to  canvass  said  vote  with- 
in the  ton  days,  then  the  respective  county 
clerks  are  hereby  authorized  and  empowered 
to  appoint  three  freeholders  of  the  county  to 
act  as  a  board  of  canvassers,  who  shall  can- 
vass the  vote  as  now  provided  by  law.  The 
form  of  the  ballot  shall  be:  '  For  division, 
Yes.  For  division,  Ko.*  AU  expenses  of 
said  election  aball  be  paid  hy  the  county  of 
Stonton." 

It  is  the  peculiar  language  of  the  sectiou 
alMve  quoted  that  gives  rise  to  the  contro- 
versy in  question.   At  tlie  elecUon  lield  on- 
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der  this  act  there  were  cast  In  the  county  of 
Kidder  417  votes,  of  which  244  were  for  di- 
vision, and  173  against;  while  io  that  portion 
of  Stutsman  county  sought  to  be  segregated 
the  whole  number  of  votes  cast  was  11,  of 
which  5  were  for  division,  and  6  gainst. 
And  It  Is  contended  by  the  appellants  that 
under  the  act,  as  they  construed  it,  a  oiHjor- 
Ity  of  all  the  votes  cast  In  both  counties  were 
in  favor  of  division,  and  the  county  of  Stan- 
ton was  therefore  legally  created;  while  the 
respondent  claims  that  under  the  construc- 
tion of  the  act,  as  contended  for  by  him,  it 
was  required  that  a  majority  of  each  district 
named  in  the  act  must  have  voted  alflrma- 
tively  before  the  new  county  could  become 
created;  tliat  is  to  say,  that  a  majority  of 
that  part  of  Stutsman  county  souglit  to  be 
segregated  must  have  voted  affirmatively, 
as  well  as  a  majority  of  Kidder  county, 
t>efore  the  act  could  take  effect, — in  other 
words,  that  the  act  required  a  majority  of 
each  district  affected  thereby,  and  not  a  ma- 
jority of  both.  This  is  the  point  of  conten- 
tion, and  the  question  for  the  consideration 
of  the  court.  Did  the  act  contemplate  that 
tlie  majority  for  division  and  the  creation  of 
the  new  county  should  be  a  majority  of  all 
the  vutes  in  both  Kidder  county  and  that  part 
of  Stutsman  county  to  l>e  included  withiv 
the  new  county,  or  a  majority  of  the  votes  in 
eacii,  seimralely  comprised  ?  The  language  of 
the  act  is  peculiar.  It  provides  that  the  new 
county  shall  not  be  created  "unless  ttie  ques- 
tion of  segregation  shall  be  first  submitted  to 
a  vote  of  ttie  people  oC  Kidder  county,  and 
also  to  the  voters  of  that  part  of  range  69 
proposed  to  be  detached  from  Stutsman  uoun- 
ty. "  It  does  not  provide  tliat  the  question 
Bball  be  submitted  to  the  voters  of  Kidder 
county,  and  ruiga  69,  Stutsman  county;  but 
it  pi-ovides  that  tt  shall  be  submitted  to  the 
voters  of  Kidder  county,  and  also  to  the  vot- 
ers of  range  69.  "Also,"  according  to  Web- 
ster, means:  "In  like  manner;  further;  in 
addition  to,**  etc.  So  that,  taken  in  the  com- 
mon aoc^tation  of  the  woi-d,  the  act  required 
tliat  the  question  should  be  submitted  to  the 
voters  of  Kidder  county*  and  in  like  manner 
to  the  voters  of  range  €9;  or  that  Uie  ques- 
tion shonld  be  submitted  to  the  voters  of 
Kidder  county*  and  furtho*  or  in  addition 
Uiereto  it  should  be  submitted  to  the  votea 
ot  range  69.  This  langUHge  deurly  indicates 
two  separate  submiasions  and  two  separate 
majorities.  And  on  an  inspection  of  the 
whole  aet  it  most  be  held  to  contemplate  sep- 
arate and  dlaUuct  submissions  of  the  ques- 
tion. No  one  board  or  person  submlto  the 
question,  but  it.  is  submitted  by  separate 
boards  or  persons,  to-wit,  to  the  voters  in 
Stutsman  county  it  is  submitted  by  the  offi- 
cers of  that  county*  and  to  the  voters  of 
Kidder  county  by  the  proper  officers  of  that 
county.  Nothing  in  the  act  requires  the  elec- 
tion to  be  held  at  the  same  hour  ot  the  day, 
or  upon  the  same  day*  but,  so  far  as  any  re- 
strictions are  found  in  the  act  itself,  the 
question  may  have  been  submitted  by  the  au- 


thorities of  either  county  at  entirely  separate 
and  distinct  times. 

The  language  of  the  thi  rd  section  is  similar 
In  its  constructioh.  It  provides  that  "in  case 
a  majority  of  the  legal  voters  of  said  Kidder 
county,  and  of  said  range  69,  voting,  shall 
vote  in  favor  of  said  segregation,  then  this 
act  shall  be  in  full  force  and  effect."  The 
act  can  only  be  in  force  and  effect  upon  the 
express  condition  that  "a  majority  of  the  le- 
gal voters  of  Kidder  county  and  of  said  range 
69  shall  vote  in  favor  of  said  segregation." 
If  the  language  of  the  act  had  t>aen  "a  ma- 
jority of  the  legal  voters  of  Kidder  county 
and  said  range  69,"  there  would  tuive  been 
force  in  the  contention  of  appellants  that  a 
majority  of  the  voters  in  both  districts,  and 
not  a  majority  in  each,  was  intended;  but  the 
framers  of  the  act  have  seen  flt  to  insert  the 
word  "of"  after  the  copulative  "and,"  there- 
by making  the  concluding  portion  of  the  sen- 
tence elliptical,  and  requiring  some  words  to 
be  supplied  to  make  the  sentence  complete. 
What  words  are  to  be  supplied?  What  wurds 
are  connected  by  the  preposition  "of?"  Or 
what  words  does  it  show  relation  between? 
The  copulative  "and"  generally  connects 
clauses  of  similar  meaning  and  form  of  con- 
struction, dependent  upon  the  principal  sen- 
tence or  clause;  or,  as  laid  down  in  the 
books,  "where  two  terms  connected  refer 
jointly  to  a  third,  tliey  must  be  adapted  to  It 
and  to  each  other  both  in  sense  and  form." 
Brown,  Inst.  201.  These  clauses,  "of  said 
Kidder  county,"  and  "of  said  ranjte  69," 
seem  to  conform  to  this  rule.  They  are 
adapted  to  each  other  in  form  and  sense,  and 
are  equally  adapted  to  the  princit>al  clause* 
"majority  of  the  legal  voters;"  and  by  this 
rule  of  construction  the  meaning  would  be 
that  thb  act  would  be  of  force  and  Bfted  only 
in  case  a  majority  in  Kidder  county  and  a 
majority  in  range  69  each  voted  in  favor  of 
the  segregation,  and  the  sentence  would 
read:  "In  case  s  majority  of  the  legal  voters 
of  said  Kidder  county  and  a  majority  of  the 
legal  voters  of  said  range  69  shall  vote* "  fibo. 
In  what  other  way  can  the  ellipsis  be  sup- 

gliedV  By  all  rules  of  oonstruetlon,  it  must 
e  supplied  by  words  which  have  already 
been  expressed,  and  generally  by  those  im- 
mediate)^ preceding.  In  this  case  these  are 
the  only  preceding  vords.  Th^  not  only 
commence  the  sentence,  but  they  are  the 
ginning  of  the  section  itself.  It  wUl  not  do 
to  insert »  part  of  the  clause  preceding, — as, 
for  instance*  the  wmds  "legal  voters. "-—tor 
that  would  make  ttie  clause  to  read,  "a  ma- 
jority of  the  legal  voters  oC  said  Kidder 
county  and  the  legal  vcAera  ot  aald  range 
69, "  which  woald  require  all  the  legal  voters 
of  ranse  69  to  v<^  affirmatively,  and  would 
place  tne  appellants  in  a  worse  podtion  than 
tliey  now  occupy.  Nor  would  they  be  In  any 
better  position  to  supply  before  the  wonU 
"legal  voters"  the  word  "of,"  for  the  clause 
would  still  be  elliptlcal*and  we  would  be  left 
to  inquire  what  word  or  words  were  still  to 
be  supplied  before  it.  The  oondosion  is  Irre- 
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Bistible  that  the  entire  clause,  "majority  uf 
the  legal  voters, "  must  be  supplied  after  and 
before  the  word  "of,"  making  the  sentence 
read  as  already  given. 

This  (»nstruction  ts  not  only  the  sole  one 
that  can  be  given  to  the  sentence,  under  the 
rulea  as  laid  down  by  the  Ixwks,  but  It  is  one 
in  entire  harmony  with  the  whole  act,  wliich 
must  be  taken  together  in  the  construction  of 
particular  sections.  Not  only  is  there  no  pro- 
vision of  the  act  providing  that  the  election 
shall  be  held  in  the  two  counties  at  the  same 
time,  but  the  election  in  each  county  Is  sepa- 
rate and  distinct,  and  the  qnestion  submitted 
to  the  voters  of  the  two  counties  affects  tbem 
quite  differently.  It  will  be  observed  that  the 
question  of  the  formation  of  a  new  county  is 
xtot  submitted  to  the  people  wiio  are  to  form 
the  new  county  only.  The  two  counties  are 
differently  affected  by  the  segregation  of  ter- 
ritory. Kidder  county  by  this  act  would  lose 
nearly  one-third  of  its  entire  area,  while 
Stutsman  county  would  lose  but  a  few  town- 
ships; and  the  legislature  roust  have  had  tills 
fact  in  mind  when  it  provided  tliat,  while  the 
whole  of  Kidder  county  was  permitted  to 
vote  on  this  question,  yet  in  Stutsman  county 
only  that  portion  sought  to  be  segregated  was 
permitted  to  vole  thereon.  White,  tlierefore, 
the  voters  in  Stutsman  only  voted  upon  the 
question  of  segregation  and  the  formation  of 
a  new  county,  the  voters  of  that  portion  of 
Kidder  eounty  not  to  be  inoloded  in  the  new 
county  voted  upon  the  question  of  a  division 
of  their  county,  with  all  Itsattendant  results. 
To  such  voters  the  contemphited  segregation 
meant  a  diminished  torritory  and  a  Smin- 
Ished  revenue.  In  voting  upon  this  question 
they  might  well  consider  the  injuries  and 
benefits  to  be  derived  from  such  a  result  In  a 
manner  quite  different  ttom  those  who  were 
abandoning  their  fbrmer  relations  and  enter- 
ing into  a  n  -w  alltence.  And  not  only  did 
the  queetions  submitted  differ  In  cimracter, 
and  ttie  persons  to  whom  they  were  anb- 
raltted  differ  in  interest,  but  the  persons  and 
officers  who  determined  the  result  of  such 
submission  were  as  different  as  the  persons 
an(]  olUcers  who  by  law  were  reqnlrad  to 
submit  tliem.  By  the  act  the  board  at  coun- 
ty commissioners  of  the  respective  coun- 
ties was  made  the  final  judge  of  the  result 
in  each  county,  so  that  under  this  statute 
tiiere  were  two  questions  aabmitted  to  two 
diffeient  closes  of  voters  by  two  different 
classes  of  officers,  and  two  different  results 
were  arrived  at.  Neither  the  board  of  com- 
miasluners  of  Kidder,  nor  the  board  of  Stuts- 
man, had  {lower  to  declare  more  than  the  re- 
sult of  the  vote  in  its  own  county;  and.  as  no 
provision  whs  ma  le  for  a  determination  of 
the  Anal  result  of  the  vote  i#  both  counties. 
It  may  well  be  argued  that  no  such  (inaX  re- 
sult WHS  contemplitted  by  the  act.  Nor  do 
we  see  anything  in  this  construction  unjust, 
or  out  of  the  usual  course  of  former  legisla- 
tion in  tlie  territory.  An  examination  of 
former  acts  attaching  and  segregating  parts 
of  counties  shows  a  uniform  precedent,  by 
T.43N.w.nul7— 45 


allowing  the  people  so  attached  or  segregated 
to  be  lieard  In  determining  their  future  rela- 
tions; and,  if  the  legislature  in  this  case  in- 
tended to  adhere  to  precedent,  it  may  well 
be  doubted  wliether  It  could  have  intended  to 
have  allowed  the  smalt  vote  of  the  territory 
segregated  from  the  county  of  Stutsmau  to 
become  absorbed  and  overcome  by  the  vote  of 
the  entire  county  of  Kidder. 

There  is  another  consideration  which  must 
not  be  lost  sight  of  In  this  case,  and  that  la 
the  view  which  has  been  taken  of  this  law 
by  the  political  department  of  the  govern- 
Hient.  The  record  of  this  case  shows  that 
the  action  of  the  counties  of  Kidder  and 
Stutsman,  in  ignoring  the  e:cistence  of  the 
new  county  of  Stanton,  has  been  acquiesced 
In'  by  all  ttie  people  affected  thereby,  down 
to  the  time  of  the  commencement  of  this  ac- 
tion ;  and,  while  such  determination  is  not 
binding  upon  the  courts,  yet  they  are  slow  to 
disturb  such  interpretation  deliberately  made 
by  a  co-ordinate  department  of  the  govern- 
ment, and  will  do  so  only  in  case  of  a  clear 
departure  from  a  plain  construction  of  Uie 
act  itself.  In  any  view  of  the  case,  we  are 
constrained  to  hold  that  the  act  must  be  con- 
strued to  require  a  majority  of  the  legal  vot- 
ers in  range  69,  and  also  a  majority  of  the  la- 
gal  voters  in  Kidder  county;  in  favor  of  the 
new  coanty,  before  it  oonld  have  any  legal  ex- 
istence; and  tbalt  such  majority  net  being  re- 
turned from  said  range  69,  the  act  became  of 
no  force  and  effect;  and  that  the  real  pr<^r- 
iy  in  qneBtlon  remained  and  was  aubject  to 
twcation  in  Kidder  county.  The  judgment 
ot  the  lower  court  dismissing  the  complaint 
is  therefore  affirmed;  all  the  justices  con- 
eutring,  except  Boas,  J.,  not  sitting. 


National  Gbkm.  Ah.  Bank  v,  Bayuokix 
(Supreme  Court  of  Dakota.  Oct.  10, 1888.) 
PooB-DBBTOBa—DiBCHAROB— Appeal— Bbtibw. 
Comp.  Laws  Dak.  I  6M7.  provides  that  if,  on 
the  examioation  for  tbe  disoharge  of  a  perun  oon- 
flned  on  civil  prooess,  the  Judge  before  whom  the 
same  to  held  shall  be  satianed  that  the  pri8on«r  to 
entitled  to  tato  disobarge,  be  ftball  adndniflter  to 
him  an  oath  that  he  has  not  any  veal  or  pereooal 
estate  to  the  amount  of  910,  except  such  aa  is  ex- 
empt from  levy  and  sale  on  exeoution;  and  that  he 
has  not  ooncealed  or  dUposed  of  any  property  to 
defraud  his  creditors.  Held,  that  an  onler  dls- 
oharfflng  a  {leraon  confined  on  the  ground  that  ha 
fraudulently  oontracted  tbe  debt  aued  on  will  nob 
be  disturbed,  on  appeal,  on  the  ground  that,  from 
the  evidence  adduced  on  the  examination,  a  differ^ 
ent  conclusion  from  that  arrived  at  by  the  ooort 
might  have  been  reached.  Oabuhd  and  Tlni- 
PUTON,  JJT.,  dissenting. 

Appeal  from  district  court,  Cass  county. 
Walter  H.  Sanborn,  tor  appeUant.  Ball, 
Wallin  A  Smith,  for  respondent. 

Spenc^,  J.  The  defendant  was  arrested 
upon  an  order  of  arrest  issued  In  this  action, 
before  judgment,  under  the  provisions  of  sec- 
tion 149,  c.  11.  Code  Civil  Proc.,  (section  4945. 
Comp.  Laws,)  on  the  ground  that  he  had 
fraudulently  contracted  the  debt  aued  upon, 
and  bad  disposed  of  his  property  with  Intent  to 
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defraud  bis  creditors.  Jadgment  having 
been  recovered  in  the  action,  and  execution 
against  his  property  having  been  returned 
oasatisfled,  he  was  arrested  and  imprisoned 
by  Tirtue  of  an  execution  issued  against  his 
person.  Thereupon  he  applied  for  his  dis- 
charge, under  the  provisions  of  the  Code  of 
Oivil  Procedure  in  regard  to  "relief  of  per- 
sons confined  in  Jail  on  civil  process,"  (sec- 
tions 721-727,  Code  Civil  Proc;  sections 
£543-6549.  Gomp.  Laws,)  and  an  order  was 
duly  made  and  entered  for  his  examination. 
He  was  examined  and  cross-examined,  as  were 
also  witnesses  called  by  either  party;  the  par- 
ties, respectively,  appearing  by  attorney. 
Upon  the  close  of  the  examination,  tliedefend- 
snt's  counsel  moved  that  defendant  be  permit- 
ted to  take  the  oath  prorided  by  the  statute* 
and  be  thereupon  discha^ed  from  further  im- 
prisonment. To  this  the  plidnUfl  objected,  on 
tbe  ground  that  the  evidence  showed  that  he 
bad  fraudulently  disposed  of  his  pn^rty 
with  intent  to  defraud  his  creditors,  and  had 
failed  to  accoantfora  large  portion  of  his 

firoperty,  and  had  concealed  property  with 
ntent  to  secure  it  to  his  use.  and  that  the 
evldfi])ce  was  insufficient  to  sust^n  a  decision 
permitting  the  oath  to  be  administered  to  the 
defendant  anddirectlng  him  to  be  discharged, 
and  that  the  oath,  if  t^en,  would  be  untrue. 
Tbe  court  overruled  the  objection  of  i^aintifl. 
and  administered  the  oath  to  the  defendant, 
and  directed  his  dlscbai^  from  further  im< 
prlsonment  under  said  evidence.  To  this 
ruling  and  dedslon  the  phUntifF  excepted. 
Ko  oUier  exceptions  ^pear  in  the  record. 

By  section  5547  at  the  Compiled  Laws  it  is 
provided  that  "if,  upon  such  ezamlni^ion, 
the  judge  before  whom  the  same  is  held  shall 
be  satisfied  that  the  prisoner  is  entitled  to  bis 
discbarge,  be  shall  administer  to  him  the  fol- 
lowing oath,  to-wit:  *I  do  solemn^  swear 
(or  atUrm)  that  I  have  not  any  estate,  real  or 
personal,  io  the  amount  of  ten  dollars,  exc^t 
as  by  law  is  exempt  from  levy  and  sale  on  ex- 
eoutl(m,  and  that  I  hare  not  any  other  estate; 
nor  have  I  convqred,  concealed,  or  in  any 
way  disposed  of  my  property,  real  or  per- 
sonal, with  design  to  seeui-e  tbe  same  to  my 
use,  to  hinder  or  delay  or  defraud  my  credit- 
ors. So  help  me  God.***  Under  this  provis- 
ion of  tbe  law.  If  the  judge,  upon  the  evi- 
dence adduced  upon  the  exmination,  shiUl  be 
judicially  satisfied  that  the  prisoner  can  truth- 
fully take  such  oath,  he  is  to  administer  it  to 
him,  and  discharge  him  from  further  con- 
finement. The  examination  Is  In  the  nature 
of  trial,  and  the  judge  acts  judicially.  The 
evident  design  of  the  law,  in  regard  to  the 
confinement  of  persons  on  execution  against 
the  person  in  civil  causes,  is  to  furnish  judg- 
ment creditors,  in  the  instances  specified  in 
aeciion  4945  of  tbe  Complied  Laws,  extraor- 
dinary remedies  for  the  recovery  of  their 
debts.  The  judgment  creditor,  in  the  cases 
specified,  ma^*  deprive  his  debtor  of  his  lib- 
erty until  hesHtiafles  the  tribunal  provided  for 
that  purpose  that  he  has  not  any  property  ex- 
ceeding 910  in  value  exempt  from  execution; 


and  that  be  has  not  concealed  or  otherwise 
disposed  of  any  of  his  property  with  design 
to  secure  to  his  use.  to  hinder  or  delay  or  de- 
fraud bis  creditors.  In  the  cases  specified  he 
is  subject  to  imprisonment  at  the  mere  will 
of  his  creditor,  and  may  be  released  by  him  at 
his  pleasure.  The  judge  may  also  order  his 
discharge  from  confinement  where,  after  ex- 
amination, he  shall  be  satified  of  his  honesty. 
In  t^e  case  at  bar,  the  judge,  after  hearing 
all  the  evidence,  was  satisfied  that  the  de- 
fendant couUl  take  tbe  oath  provided  by  the 
law  in  such  cases,  and  be  administered  it  to 
him.  and  ordered  bis  discharge.  The  evi- 
dence was  very  full.  Ko  objections  or  excef^ 
tions  were  taken  to  any  part  of  it,  so  far  as 
tbe  record  discioses.  This  court  cannot  ex- 
amine the  evidence  for  the  purpose  ot  ascer- 
taining whether,  as  a  matter  of  foct,  adifta* 
ent  conclusion  from  that  arrived  at  In  the 
district  court,  or  before  the  district  judge, 
would  have  bmn  proper,  or  a  different  con- 
clusion might  have  been  reached ;  but  only  so 
far  as  to  ascertain  whether  or  not  errors  of 
law  were  committed  in  the  trial  court  upon 
exceptions  properly  taken, — whetherthe  trial 
court  exerdsed  an  unreasonatde  or  unjust 
discretion. 

The  judge,  having  the  power,  under  the 
law,  to  order  tbe  discharge  oi  the  prisoner,  If 
he  was  satisfied  from  the  examination  that  be 
was  entitled  to  it,  made  such  order.  The  ex- 
ception to  his  decision  In  this  regard  presents 
tbe  only  question,  viz. :  Was  there,  as  a  mat- 
ter of  law,  sufficient  evidence  to  sustain  his 
flndingf  The  evidence  waa  snnewhat  con- 
flicting, and  from  it  it  Is  not  improl)able  that 
different  persons  would  arrive  at  different 
conclusions.  But  this  forms  no  reason  in  law 
for  tbe  reversal  by  this  court  of  the  finding  of 
DEiot  oC  the  trial  judge.  TUs  court  is  not  au- 
thorized to  make  other  or  different  findings 
of  fact,  nor  are  we  at  lit)erty  to  examine  tbe 
record  for  the  purpose  of  determining  wheth- 
er a  state  of  facts,  the  converse  of  those 
found,  might  not  have  been  arrived  at,  but 
only  to  ascertain  whether  the  facts  as  found 
are  supported  by  any  competent  evidenoe. 
For  this  purpose  we  have  examined  tbe  rec- 
ord, and  are  of  the  opinion  ttiat  the  evidence 
is  sufficient  to  snstiUn  the  concIoaloDS  arrived 
at  by  the  trial  Judge,  and  tint  he  committed 
no  error.  The  jn^ment  of  the  district  judge 
must  therefore  be  affirmed.  Allof  the  justices 
concurring,  excepting  Cabland  and  Tbupls- 
TOH,  JJ.  Judgment  affirmed. 


MoOuiBB  «.  OiTT  OF  BaFID  CTFT. 
(Suprmw  Court  of  Dakota.  Oct.  10. 1889.) 

JLuKimrAx.  OwHAATioNs— CovTBUTXS— ^nuru 
•  Vm>8. 

1.  A  rapid  creek.  niaoiDg  ztgzag  throngb  a 
ol^.  is  within  mualcipal  oontrol;  and  a  oontraofc 
the  oitytor  straightening  it  so  as  to  oonfonn  to 
the  direction  of  the  atreeta  and  BJlays  la  not  ultra 
viret,  where  general  power  ii  g^ven  bv  Uie  cdty 
charter  to  drain,  improve,  and  repair  the  itreets 
and  alleys,  withoat  prescribing  the  manner  of  es- 
eroUiog  such  power. 

S.  rior  can  the  dty^  In  an  aoUoa  against  it  for 
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tbe  completed  work,  object  tbat  the  msnner  of 
making  the  contnut  vas  irregnlar  or  anautbor- 
ized,  as  It  Is  liable  to  pay  Teasonable  oompenNitloD 
for  the  beoeflts  received. 

8.  The  contract  req.uired  the  work  to  be  done 
*'ln  a  good,  sabstantial,  and  workman-like  manner, 
to  the  eatisfaotlon  ana  under  the  direction  of  tbe 
city  en^neer,  to  be  testifled  by  a  writing  or  certifi- 
cate under  ttie  hand  of  suoh  cdty  engineer. "  The 
eoRlneer's  certificate  stated  tbat  the  contractor 
had  **completed  his  oontract  according  to  the  speo- 
Iflcations,  and  Is  entitled  to  the  full  contract 
price. "  The  spetdAoatlons  were  a  part  of  the  oon- 
iraot  Held,  that  the  oertifloate  was  evidence  of 
tiie  compleUcm  of  the  woik,  and  was  conclustTe  on 
its  face  of  the  Uabllity  of  the  dty  to  pay  therefor. 
CAXiiAim,  J.,  dissenting. 

Appeal  from  district  court,  Penoington 
oounty. 

Chaunoey  £.  Wood  and  William  S. 
Church,  for  appellnnt.  /.  W.  Fowler  and 
Van  CUa  &  Wilson,  for  respondent. 

Tbiff,  C.  J.  This  is  an  action  brought  hy 
the  plaintifC  to  recover  a  balance  alleged  to 
be  due  him  from  the  defendant  city  for  labor 
and  expenses  performed  and  incurred  in 
changing  the  channel  of  Bapid  creek,  where 
It  passes  through  said  city,  in  accordance 
witii  an  alleged  contract  made  with  the  offi- 
cers of  said  city.  Plaiutift  alleges  that  by 
the  terms  of  said  contract  he  was  to  be  paid 
the  sum  of  $8,500.  of  which  $5,000  only  has 
been  paid,  leaving  still  due  and  unpaid  the 
sam  of  $3,500.  The  defendant  all^^es  that 
the  contract  upon  which  the  plaintiff  seeks 
to  recover  was  without  the  power  of  said 
city,  and  was  illegal  and  void ;  and  that  said 
city  had  no  power  or  authority  to  enter  into 
or  make  said  contract  in  manner  and  form 
as  set  forth  and  claimed  by  tlie  plaintiff.  In 
other  words,  the  defense  claims  (1)  that  the 
city,  under  ite  charter,  bad  no  power  to  make 
such  oontraot;  (2)  If  it  had  power  to  make 
aach  contract,  it  could  only  do  so  in  the 
manner  prescribed  by  its  oluuter,  and  not  In 
the  manner  in  which  It  is  claimed  such  con- 
tract was  made.  The  case  was  tried  by  a  ju- 
ry, and  a  verdict  directed  for  the  plaintiff; 
npon  which.  Judgment  being  entered,  the  de- 
fendant apprals  to  this  court.  The  contract 
was  in  writing,  signed  by  the  plaintiff  and 
the  defendant,  lay  its  proper  officers,  and  pro* 
vided  for  the  performance  of  tbe  work  "to 
the  satisfaction  of  the  city  engineer, "  and 
for  which  tbe  pialntiff  was  to  be  paid  the 
sum  of  $8,500;  75  per  cent,  of  the  value  of 
the  work  done  to  be  paid  on  the  lirst  day  of 
each  month,  and  the  baiance  when  the  work 
was  completed.  The  plaintiff,  over  defend- 
ant's objection.  Introduced  in  evidence  tbe 
eontract.  plans,  and  speoiflcations,  also  tbe 
certificate  of  the  engineer  as  to  tbe  comple- 
tion of  the  work,  together  with  some  oral 
testimony  identi^ing  and  explaining  the 
papers  offered  in  evidence,  and  then  rested. 
D^endant  thereupon  offered  in  evidence  the 
city  charter,  and  rested;  whereupon  both 
parties  moved  the  court  to  direct  the  verdict, 
and,  the  motion  of  the  plaintiff  Ining  grant- 
ed, the  defendant  brings  the  judgment  en- 
tered thereon  here  for  reversal,  and  relies 


upon  the  defenses  made  below,  to-wlt:  (1) 
That  the  contract  was  ultra  vires  and  void; 
(2)  that  the  defendant  had  no  power  to  con- 
tract  in  manner  as  herein  claimed;  and  (3) 
that  the  certificate  of  the  engineer  was  not 
evidence  of  performance  of  ttie  contract  suf- 
ficient to  sustain  the  verdict. 

The  charter  of  Rapid  City  is  a  special  one, 
granted  by  the  legislature  of  the  territory  of 
Dakota,  and  contains  the  grants  of  power 
usual  in  such  enactments.  Among  such  pow- 
ers conferred,  and  through  which  it  is  con- 
tended the  city  obtained  Its  authority,  if  at 
all,  to  make  this  contract,  is  tbe  following: 
"To  locate,  open,  widen,  extend,  grade,  pave, 
macadamize,  bridge,  curb,  gutter,  drain,  im- 
prove, clean,  and  keep  in  repair  all  sidewalks, 
streets,  avenues,  and  alleys  in  the  city;  to 
prevent  obstructions,  excavations,  holes,  and 
pit-falls  in  any  of  the  same;  and  to  require 
tbe  owners  or  occupants  of  lots  or  buildings, 
at  their  own  expense,  to  remove  from  all  side- 
walks, streets,  avenues,  and  alleys  opposite 
thereto  snow,  dirt,  rubbish,  and  all  other  ob- 
structions, including  posts,  signs,  awnings, 
and  all  overhanging  obstacles."  City  Char- 
ter, §  7,  subd.  6.  As  win  be  observed,  this 
section  oonfers  upon  the  city  council  very 
general  and  extensive  powers  In  r^erence  to 
the  matters  and  things  therein  enumerated. 
It  may  **drain  and  Improve"  and  keep  In  re- 
pair all  "streets,  avenues,  and  alleys,**  etc., 
and  "prevent  obstructions,"  etc.,  "therein." 
The  section  does  not  prescritw  the  manner 
of  executing  such  powers,  or  attempt  to  limit 
the  cooneil  in  the  exercise  of  its  judgment 
and  discretion  in  establishing  drainage  or 
making  improvements;  and  it  will  therefore  * 
be  restrained  or  controlled  by  the  courts  only 
where,  under  the  circumstances  as  they  are 
made  to  appear,  it  has  exceeded  the  bounds 
of  reasonable  discretion.  While  the  evidence 
brought  to  this  court  Is  very  meager.  It  can 
be  understood  therefrom  that  the  creek  known 
as  "Rapid  Creek,"  before  this  contract,  ran 
in  an  irregular  manner  through  the  lots, 
blocks,  and  streets  of  the  city,  and  that  the 
object  of  this  new  channel  was  to  carry  such 
stream  in  a  direct  Une  through  the  city, — for 
what  precise  purpose  does  not  distinctly  ap- 
pear; but,  as  it  was  done  by  the  authority  of 
the  city,  in  absence  of  any  testimony  to  the 
oontr^  it  mus't  be  presumed  that  it  was 
done  for  the  benefit  of  the  public  in  draining 
or  otherwise  Improving  Its  streets,  alleys, 
etc.  It  Is  trne  that  In  municipal  contracts 
the  power  to  make  them  must  be  proved,  and 
not  left  to  Inference,  and  that  all  persons 
who  deal  with  such  corporations  must  see  to 
it  tliat  the  contract  Is  one  which  the  corpo- 
ration has  power  to  make;  but  it  does  appear 
in  evidence  that  the  subject-matter  of  the 
contract  was  water — surface  water  and  run- 
ning water— within  the  city  limits;  a  creek 
fiowlog  In  a  zigzag  direction  through  a  grow- 
ing and  populous  city;  a  stream  fed  by  mount- 
ain springs,  and  swollen  at  times  by  sudden 
rains  and  melting  snows.  Such  a  creek,  at 
least  flo  far  as  it  interfered  with  or  crossed 
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the  strcetn  and  alleys  of  the  city,  was  within 
the  control  and  subject  to  the  municipal 
power  of  tlie  city.  The  city  might  not,  per- 
haps, be  authorized  to  divert  it  from  the  land 
and  lots  of  those  Who  might  insist  upon  their 
riglits  as  to  the  natural  channel  of  the 
stri'am;  but  it  does  not  lie  in  defendant's 
mouth  to  urge  such  defense  in  behalf  of  those 
vho  have  not  sought  to  make  it  for  them- 
selves. It  does  not  require  much  effort  of 
the  imagination  to  see  that  a  straight,  deep, 
and  direct  channel  for  such  a  stream  would 
improve  the  streets,  avenues,  and  alleys  of 
the  city,  though  it  might  not  be  included 
within  the  proper  term  "drajnage;"  yet, 
where  a  city  has  such  general  powers  as 
enumerated  in  this  section,  and  conferred 
upon  the  city  council,  when  exercispd  in 
such  a  manner  as  not  to  be  in  violation  of 
the  express  terms  of  the  charter,  it  would 
not  seem  too  great  an  exercise  of  the  usual 
presumption  which  attends  public  officers  to 
Infer  that  such  powers  were  properly  ex- 
ercised. Id  absence  of  any  testimony  that 
the  city  council  was  enterinf^lnto  such  acon- 
tract  in  fraud  of  public  rights,  or  In  the  In- 
terest of  private  parties;  that  the  drainage 
of  the  streets,  avenues,  and  alleys  would  not 
be  benefited,  or  their  condition  thereby  im- 
proved,— we  think  there  was  enough  shown 
to  Justify  the  court  in  holding  theiraction  to 
be  a  proper  exercise  of  the  charter  powers, 
and  in  directing  a  verdict  for  the  plaintiff. 
The  contract,  then,  was  notu/fra  tires.  Suf- 
ffcient  is  shown  by  the  record  to  warrant  the 
court  in  sustaining  the  contract  as  within  the 
express  powers  granted  by  the  terms  of  the 
charter. 

Had  the  city  power  tocontract  In  the  man- 
ner set  out  in  this  case?  The  defendant  con* 
tends  that,  by  the  terms  of  the  charter,  all 
such  contracbi  must  be  made  by  ordinance 
passed  and  published  as  prescribed  by  the 
terms  of  the  charter.  We  shall  not  take  the 
time  to  examine  the  various  provisions  of  the 
charter  to  ascertain  and  determine  wheth- 
er the  defendant  was  or  was  not  author- 
ized to  make  the  contract  in  the  manner 
as  herein  set  forth;  for.  if  the  defendant  had 
power  to  make  the  contract,  it  cannot  shield 
itself  behind  such  a  defense,  and  retain  the 
benefits  of  the  contract  without  tendering  at 
least  a  reasonable  compensation  for  the  ben- 
efits received.  The  distinction  is  a  broad 
one  between  a  want  of  power  and  an  irregu- 
lar exercise  of  power.  This  has  already  been 
discussed  by  this  court  in  Tube- Works  Co. 
T.  City  of  Chamberlain,  37  N.  W.  Rep.  761, 
(May  term,  18B7;)  and  we  content  ourselves 
with  the  conclusion  therein  arrived  at,  which 
is  decisive  of  this  point  again  urged  upon  the 
attention  of  the  court. 

We  pass  to  consider  whether  the  court 
erred  in  holding  the  certiScate  of  the  engi- 
neer evidence  of  the  completion  of  the  con- 
tract sufficient  to  sustain  the  verdict.  The 
contract  provides  that  the  plaintiff  "shall 
perform  the  work  in  a  good,  workman-like, 
and  substautial  manner,  to  the  satisfMition 


and  under  the  direction  of  the  city  engineer 
of  said  city,  to  be  testified  by  a  writing  or 
certificate  uuder  the  hand  of  such  city  engi- 
neer." The  certificate  of  the  enfrlneer  offered 
in  evidence  Is  as  follows:  "To  the  Honorable 
City  Council  of  the  City  of  Rapid  City— Gen- 
tlemen: The  contractor,  M.  McGuIre,  who 
has  the  contract  for  changing  the  channel  of 
Rapid  Creek,  has  completed  his  contract  ac- 
cord in  g  to  the  specifications,  and  is  entitled 
to  the  full  contract  price  for  the  balance 
thereof;  an  estimate  of  five  thousand  (5,00U> 
having  been  given  heretofore,  on  or  about  the- 
first  day  of  April,  1886;  the  balance  due  be- 
ing three  thousand  five  hundred  and  fifty 
(3.550)  dollars.  M.  Willsib,  City  Engineer." 
The  defendant  contends  tliat  the  certificate  is 
not  in  form  sufficient,  under  the  contract,  to 
be  admissible  in  evidence;  and,  if  admissible 
at  all.  its  only  probative  effect  Is  to  show  a 
compliance  with  a  condition  precedent;  and 
that,  notwithstanding  the  production  of  saiJ 
certificate,  it  was  still  incumbent  upon  the 
plaintiff,  by  proof  altwide,  to  establish  the 
fact  of  performance  of  the  work  in  accord- 
ance with  the  contract.  We  do  not  so  un- 
derstand the  contract.  By  its  terms  the 
plaintiff  was  to  perform  the  work  under  the 
direction  of  the  city  engineer,  and  to  his  sat- 
isfaction. The  city  made  the  engineer  tta 
agent  to  approve  and  accept  the  work.  His 
judgment  was  the  judgment  of  the  city,  and 
the  plaintiff  was  only  required  to  perform  the 
.work  in  snch  a  manner  as  to  meet  with  hia 
approval.  It  is  trne  that  the  contract  doea 
provide  that  the  work  was  to  be  done  in  a 
"good,  workman-like,  and  substantial  man- 
ner;" but  whether  It  was  so  done  or  not  was 
to  be  determined  by  the  engineer  himself. 
The  plaintiff  and  defendant  contracted  that^ 
the  work  must  pass  the  Inspection  of  the  de- 
fendant's engineer;  and  though  a  court  aud 
jury,  or  other  competent  tribunal,  might  be 
satisfied  that  the  work  whs  done  in  a  good^ 
workman-like,  and  substantial  manner,  yet 
it  would  not  avail  the  plaintiff  under  thia 
contract,  unless,  perhaps,  the  engineer  should 
friiudulently  or  wrongfully  withhold  his  ap- 
proval. The  city  had  yielded  its  judgment 
to  the  presumably  more  competent  judgment 
of  an  officer  skilled  in  work  of  this  character. 
It  bound  itself  to  be  governed  by  the  judg- 
ment of  such  officer.  It  was  a  species  of  ar^ 
bitration  in  advance;  a  convententand  proper 
method  agreed  upon  between  the  parties  to- 
determine  questions  that  would  necessarily 
arise  In  the  performance  of  the  contract 
about  which  men  might  honestly  differ.  It 
was  not  a  mere  condition  precedent,  the  per- 
formance of  which  had  no  other  force  and  ef- 
fect than  to  vex  and  annoy  the  contractor  in 
obtaining  the  good  opinion  of  a  person  whose- 
certiflcate  was  merely  ornamental  in  present- 
ing his  complete  contract.  This  is  not  an 
unusual  provision  in  such  contracts,  and  it 
has  been  continuously  upheld  by  the  courts. 
It  is  not  a  delegation  of  power  prohibited  )>y 
charter,  but  it  is  an  exercise  of  charter  pow- 
ers by  proper  and  competent  agents.  The- 


Digitized  by 


Dak.)  MoaUIBB  «.  CITY  OF  BAPID  GITT.  709 


city  cannot  aot  as  a  whole  or  composite  body, 
«ven  in  its  corporate  capacity.  It  can  only  act 
through  agents;  and,  recognizing  such  fact, 
it  may  be  deemed  a  wise  provision  of  such  a 
contract  to  leave  the  determination  of  the 
character  of  such  work  to  a  competent  and 
sicilled  mechanic,  rather  than  to  the  unskilled 
Judgment  of  the  members  of  its  own  body, 
or  to  subject  the  corporation  to  expensive  lit- 
igatioii  in  obtaining  the  Judgment  of  men 
perhaps  less  competent  to  dt^mine  Bach 
questions  in  ,the  courts. 

It  is  further  contended  that  the  certificate, 
to  be'admissible,  and  to  have  the  probative 
effect  contended  for,  must  be  in  sti'ict  com- 
pliance with  the  contract.  It  is  probable  that 
the  defendant  might  object  to  a  certificate  of 
its  engineer  which  was  not  fnl)  and  specitic; 
and  it  is  not  impossible  that  the  city  would 
have  been  warranted  in  requiring  the  plain- 
tiff to  procure  a  certificate,  in  this  case,  that 
would  have  more  closely  conformed  to  the 
terms  of  the  contract.  But  the  city  made  do 
such  objecUon.  It  chose  to  rest  ite  defense 
upon  tlie  ground  that  the  eontraet  was  vlira 
vtreg;  nob  that  It  had  not  been  performed  In 
accordance  with  the  contract.  And,  If  the 
certificate  Is  not  sufficiently  explicit,  the  city 
onght  to  be  held  to  Itave  waived  such  objeo* 
Hon;  for.  had  the  objection  beah  made  as  to 
the  form  of  the  certificate  wlien  pree«tted, 
without  doubt  the  objectfam  would  hare  been 
obviated,  and  tlie  pl^ntiff  could  readily  have 
obtained  a  satisfiictory  oertiflcate  from  the 
engineer.  But  In  our  judgment  the  certifi- 
cate was  sufficient.  The  very  fact  that  the 
enffinfcr  gave  a  certificate  at  all  waa  strong 
evuence  In  Itself  that  the  contract  had  been 
pei'formed  to  his  satisfaction.  It  is  true  that 
the  certificate  says  "the  contract  has  been 
performed  according  to  the  speciAcattons." 
But  the  spedfipatlons  were  a  [mrt  of  the  con- 
trart;  and  the  language  that  follows,  to-wit, 
that  the  plnintiff  ''Is  entitled  to  ttie  full  con- 
iiHCt  price  for  the  balance  thereof,"  contains 
the  conclusion  of  the  engineer  that  the  work 
has  been  done  in  accordance  wltii  the  terms 
of  the  oontract,  for  not  otherwise  could  he 
have  made  such  certificate. 

The  contract  in  this  case  is  very  similar  to 
that  in  gener^  use;  and,  so  far  as  we  have 
been  able  to  examine,  the  ctmstrnctlon  we 
have  given  it  Is  the  one  unifmnly  given  by 
the  courts.  In  Stewart  v.  Eeteltas.  36  N.  T. 
8B8,  the  contract  provided  that  the  building 
should  be  finished  "  within  the  time  aforesaid, 
inagood,  workman-like,  and  substantial  man- 
ner, to  the  satisfactiun  and  under  thedirection 
4rf  the  said  architect,  to  be  testified  by  a  writ- 
ing or  certificate  under  the  hand  of  the  said 
architect."  The  certificate  was:  "This  is  to 
certify  that  Messrs.  Stewart  and  Howell  have 
completed  the  mason-wurk  to  your  building 
in  Leonard  street.  Yours, "  etc., — and  signed 
by  the  architect.  It  was  objected  that  the 
certificate  was  not  such  as  was  provided  by 
the  contract,  but  the  court  held  it  a  sufficient 
compliance.  In  Wyckoft  v.  Meyers,  44  N. 
Y.  143,  the  contract  provided  the  same  as  in 


that  of  Stewart  v.  Keteltas,  supra,  and  fur- 
ther provided  that  the  last  installment  was 
to  be  paid  "when  all  the  work  was  completely 
finislied,  and  certified  to  that  effect  by  the 
architect."  The  cprtiflcate  stated:  "Tliis 
is  to  certify  that  the  last  payment  of  Sl.ijQO 
is  due  Wyckoff  and  Winham  on  your  build- 
ings, comer  of  Crreenwich  &  Beach  streets, 
as  per  contract, "  (signed  by  the  architects.) 
At  the  trial  it  was  objected  that  the  certifi- 
cate was  not  sufficient  under  the  contract, 
and  the  defendant  offered  to  show  that  the 
work  was  not  done  according  to  the  contract; 
but  the  court  held  the  certificate  sufficient  and 
conclusive,  which  ruling  was  sustained  in  the 
court  of  appeals.  Earl,  C,  speaking  for  a 
unanimous  court,  says:  "The  last  payment 
was  not  to  be  made  until  the  plaintiffs  ob- 
tained the  certificate  of  the  architects  to  the 
effect  that  all  the  wodc  was  completely  fin^ 
fsbed.  Both  parUes  agreed  to  abide  by  tAe 
determination  of  the  architects.  •  *  * 
There  was  no  attempt  to  show  that  the  certifi- 
cate was  not  givw  in  good  faith;  and  It  con- 
cludes the  rights  of  both  parties."  The  court 
further  says:  **Itl8  claimed,  however,  that  the 
certificate  Is  not  In  proper  form  because  it 
does  not  in  terms  certify  that  *the  work  was 
completely  finished.^  If  there  was  no  other 
answer  to  this.  It  would  be  a  Hufflcient  answer 
that  the  defendant  did  not  place  his  objection 
to  payon  this  ground.  He  paid$l,UOO  with- 
out any  objection  to  the  form  of  the  certifi- 
cate, and  finally  objected  to  paying  any  more 
because  the  work  was  not  completed  accord- 
ing to  contract;"  and  concludes  by  holding 
that  the  certiBcate  did  In  eflfect  certify  that 
the  work  was  compl^ly  finished.  In  Oma- 
ha T.  Hammond,  94  U.  S.  98.  the  contract 
provided  that  the  work  was  **to  be  completed 
under  the  supervision  and  to  the  satisfaetlon 
of  the  chief  engineer  of  the  fire  department." 
The  plaintiff,  In  a  suit  against  the  city  for 
pay  for  bis  work,  proved  by  the  report  of 
such  engineer  that  the  woik  had  been  so 
completed;  and  the  supreme  court  of  the 
United  States,  in  sustaining  the  ruling  of 
lower  court  denying  the  city  the  light  to 
show  that  the  work  was  not  completed  In  ac- 
cordance with  the  contract,  says:  **  We  think 
the  <dty  is  concluded  by  the  ac-tion  of  its  own 
officer,  the  engineer,  who  was  also,  by  the 
terms  of  the  contract,  authorized  by  the  par- 
ties to  it  to  decide  these  questions.  ** 

These  cases  seem  to  establish  the  rule  that 
the  certificate,  when  sutlicient  in  form.  Is  not 
only  evidence  of  compliance  with  the  condi- 
tion precedent,  but  it  is  (wnclusive  evidence 
of  the.  facts  therein  contained;  and  this,  up- 
on the  theory  that  the  question  as  to  whether 
the  work  has  been  done  in  accordance  with 
the  contract  Is  no  longer  an  open  queHllon, 
but,  by  agreement  of  the  parties,  It  is  to  be 
determined  by  the  architect  or  person  named 
in  the  contract  itself.  He  alone,  and  not.the 
court,  is  to  determine  that  question.  There* 
fore  the  only  proof  required  or  admissible 
under  such  a  contract  is  the  certificate  itself; 
unless,  perhaps,  where  It  has  fraudulently  or 
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TFongfoUj  been  withheld,  w  where  It  Is  not 
SDlflcient  la  form,  under  tbe  terms  of  the 
eontract,  and  has  been  properly  objected  to 
for  that  reason.  If  It  were  incumbent  upon 
tbe  party  performing  the  work  to  prove,  in 
addition  to  the  certldcate,  that  he  had  done 
so  in  accordance  with  the  contract,  clearly 
the  other  side  would  be  permitted  to  prove 
that  he  had  not  done  ao  if  he  could;  and  the 
coDclusive  character  of  the  certificate  would 
not  only  be  destroyed,  but  the  provisions  of 
the  contract  requirtag  the  work  to  be  done  to 
the  satisfaction  of  the  araliftect  would  be- 
come a  mere  Idle  form,  without  force  or  ef- 
fect, except  as  a  mere  arbitrary  condition  to 
be  enforced  at  the  will  of  the  second  party. 
Such  is  not  tbe  view  taken  by  the  courts. 
We  think  the  verdict  was  rightly  directed, 
and  the  judgment  of  the  lower  court  is  af- 
firmed; all  the  justices  concurring,  ezeept 
GarlahOi  J.,  who  dissents. 


UoLattben  et  aL  v.  Cm  of  Gbano  Fobes 
et  al. 

iSupnme  Court  of  DnJtata.  Oct.  10, 188B.) 
MumciPAZi  OoKea&ATioyiB—&nxn  AsBUBKmTS— 

BSTOPFBI. 

1.  Where  a  olt7  charter  provides  that  before 
any  street  shall  be  graded,  for  which  a  special  tax 
is  required,  the  mayor  and  council  shall,  oj  resolu- 
tion, declare  the  improvement  necessary,  and  shall 
publish  such  resolution  4  consecutive  weelcs.  and 
give  the  resident  owners  of  property  liable  to 
tax  therefor  20  days  Id  whUdi  to  protest,  each  of 
these  preliminary  steps  is  essential  to  the  validity 
of  the  improvement,  and,  if  either  is  omitteNj,  the 
tax  levy  for  such  improvement  Is  void. 

3.  Nor  are  those  who  petitioned  for  the  Im- 
provemcQt  estopped  thereby  to  deny  the  validity 
of  the  tax  levy,  as  they  wiU  not  be  presumed  to 
have  intended,  by  request  for  the  improvement, 
that  It  should  be  made  without  antiiorlty  of  law. 

Appeal  from  district  court,  Orand  Forks 

county. 

Action  hy  D.  P.  McLauren  and  others 
SKainst  the  city  of  Orand  Forks  and  Jacob  S.. 
Eehelman,  to  have  declared  void  certain  tax 
certiflcHtes,  and  perpetually  restrain  thede> 
feiidant  from  executing  and  delivering  deeds 
thereupon  to  the  holder  of  such  certificates, 
on  the  ground  that  they  were  illegally  Issued. 
On  the  trial  in  the  district  court  the  plaintiff 
had  judgment  for  the  relief  prayed  fbr,  and 
tbe  defendants  appealed. 

Arthur  J.  ffKe^e,  for  ^ipdlants.  O,  B. 
Pratt,  for  respondents. 

Sfencbb,  J.  The  facts  in  this  case  are 
undisputed.  The  plaintiffs  were  the  owners 
of  certain  real  estate  situated  on  Kittson 
avenue,  a  street  In  the  city  of  Grand  Forks. 
In  May,  1882,  the  plaintiffs  Joined  In  a  peti- 
tion which  was  duly  presented  to  the  city 
council  of  Grand  Forks,  praying  that  Kittson 
avenue  be  graded.  Such  proceedings  were 
had  by  the  mayor  and  city  council  that  such 
street  was  graded,  the  contract  therefor  hav- 
ing been  awarded  to  the  defendant  Eshel- 
man,  who  performed  the  work.  Special-tax 
oerclQcates  were  issued  against  the  lots  of  the 


plalntm  abutUng  on  such  street,  and  are 
now  owned  by  the  defendant  Eahelman.  It 
is  provided  by  the  city  charter  of  the  dty  of 
Grand  Forks,  in  substance,  that  when  the 
mayor  and  council  shall  deem  it  necessary  to 
grade  any  street,  alley,  etc.,  within  the  limits 
of  the  city,  for  which  a  special  tax  shall  be 
levied,  the  mayor  and  council  shall,  by  resolu- 
tion, declare  such  work  and  improvement  nec- 
essary to  be  done,  and  shall  publish  such  reso- 
Intion  for  4  consecutive  weeks,  and  give  the 
resident  owners  of  the  property  liable  to  be  as- 
sessed and  taxed  for  such  improvement  20 
days  In  which  to  protest  against  such  Improve- 
ment. Tbe  defendant  in  this  case,  tbe  mayor 
and  council  of  the  city  of  Grand  Forks,  per- 
formed none  of  these  things,  and  by  reason  of 
this  omission  or  neglect  it  is  claimed  by  the 
plaintiff  that  the  proceedings  in  regard  to  tbe 
grading  of  Kittson  avenue  were  illegal,  and 
theapwial-tax  cerUQcates,  issued  for  tbe  pur- 
pose of  providing  means  for  payment  of  the 
expenses  thereof,  utterly  void.  The  city  coun- 
oil  only  had  such  authority  as  was  conferred 
by  the  charter  of  said  cify,  and  could  exercise 
the  powers  granted  only  in  the  manner  and 
according  to  the  conditions  imposed  by  the 
law.  They  ouly  had  jurisdiction  to  act  and 
bind  the  city  by  what  they  did  while  acting 
within  the  provisions  of  the  law  authorizing 
them  to  act  at  all.  Except  in  the  instances 
provided  by  the  charter  Itself  the  officers  of 
the  city  were  powerless  to  legally  grade  the 
street  The  charter  provides  thiU  when  the 
mayor  and  council  shall  deem  it  necessary  to 
grade  any  street  they  shall  declare  by  resolu- 
tion  that  the  grading  of  snch  street  is  neces- 
sary.. It  is  only  when  necessary  that  the  law 
contemplates  such  improvements  shall  be 
made,  and  whether  or  not  the  proposed  im- 
provement is  ne<»Bsary  is  to  be  determined 
by  tbe  mayor  and  council,  and  snch  deter- 
mination is  to  Iw  evidenced  by  a  resolution 
to  that  effect.  Until  this  is  done  they  have 
no  power  to  act,  and  are  without  jurisdiction 
in  the  premises.  The  law-making  body  evi- 
dently intended  that  before  tbe  mayor  and 
council  entered  upon  making  improvements 
on  behalf  of  the  city,  for  the  expense  of 
which  private  property  was  to  be  burdened, 
the  necessity  therefor  should  be  considered 
and  determined  by  them  in  their  official  ca- 
pacity, and  the  evidence  preserved  by  proper 
records.  This  is  an  important  provision  pre- 
scribing the  preliminary  steps  necessary 
when  it  proposed  to  make  public  improve- 
ments, and,  if  disregarded  or  omitted,  ^1 
subsequent  proceedings  are  invalid,  and  of 
no  effect.  Hoyt  v.  City  of  Sa^dnaw,  2  Amer. 
Rep.  76;  White  v.  Stevensi  84  N.  W.  Bflp» 
255. 

The  other  conditions  imposed  by  the  stat- 
ute are  equally  important,  and  necessary  of 
performance.  It  having  been  determined 
that  the  proposed  improvement  is  necessary^ 
the  resolution  so  declaring  is  to  be  published 
for  a  stated  period,  and  within  a  limited  time 
thereafter,  defined  by  the  charter,  the  own- 
ers of  tbe  property  liable  to  assessment  for 
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tbe  expenses  of  such  Improvement  may  pro- 
test against  it.  These  provisions  of  tbe 
charter  were  intended  to  preserve  to  the 
owners  of  property  to  be  affected  by  the  pro- 
posed improvement  the  right  for  any  reason 
they  may  have  to  protest  against  the  making 
of  it,  and  to  demonstr^  that  it  was  not  nec- 
essary; that  the  benefits  which  would  flow 
from  it  were  not  commensurate  with  its 
costs,  etc  The  giving  of  tbe  notice  required 
by  law  was  a  step  essential  to  be  taken  by 
the  city  authorities  l)efore  they  could  l^ally 
enter  upon  the  work  of  making  the  improve- 
ment. It  was  jurisdictional.  All  the  powers 
the  mayor  and  council  possessed  in  ragard  to 
making  public  improvements  were  derived 
from  the  charter  of  the  defendant.  They 
could  only  exercise  these  powers  when  acting 
In  conformity  with  the  law,  and  observing 
and  performing  all  of  the  conditions  Imposed 
by  it,  and  sutotantially  in  the  manner  pro- 
vided. In  this  proceeding  the  provision  of 
the  law  defining  upon  what  conditions  the 
proposed  improvement  might  be  made  was 
utterly  ignored,  and  the  rights  of  tbe  owners 
of  property  affected  entirely  disregarded. 
The  proceedings  of  the  city  authorities  were 
ther^ore  Ulegal,  and  the  tax  certificates  is- 
sued against  the  lots  representing  the  ex- 
penses of  such  improvement,  and  all  proceed- 
ings under  them,  were  void.  Hewes  v.  Beis, 
40  CaL  255;  Poundv.  Chippewa  Co..  iS  Wis. 
68;  2  Dill.  Mnu.  Corp.  §  769.  The  object 
of  this  law  was.  to  provide  a  method  where, 
under  certain  specified  conditions,  private 
property  may  be  assessed  and  taxed  for  the 
payment  of  the  expenses  of  necessa^  public 
improvements.  Such  statutes  are  in  deroga- 
tion of  the  common  law,  and  most  Im  con- 
strued strictly,  and  the  conditions  imposed 
observed  and  performed  specifically.  The 
omission  of  any  of  them  is  fatal  to  the  legal- 
ity of  all  proceedings  attempted  to  be  had 
under  it.  MerrlU  t.  Village"  of  POrtchester, 
71  N.  T.  809;  Donghty  t.  Hope,  8  Denio. 
584;  Sharp  t.  Johnsonp  4  Hill,  92.  TSor 
an  tbe  plidntlffli  estopped  from  taking  ad- 
rantsge  of  the  invalidity  of  tbe  tax  oertlfl- 
eates,  or  the  illegality  of  the  proceedings. 
They  did  not  by  merely  petitioning  the  coun- 
cil to  grade  tbe  street  waive  the  rights  which 
they  bad  under  the  statute;  they  did  not  as- 
sume to  do  so  in  their  petiticm;  th^  asked 
simply  that  the  street  be  graded.  It  is  not  to 
be  presumed  tbat  by  such  request  th^  In- 
tended that  snch  improvement  should  be 
made  witlioat  reference  to  the  provlsioD  of 
tbe  law  under  which  it  could  only  be  made 
legally.  On  the  contrary,  the  presumption. 
If  any  could  be  indulged  in,  or  was  neces- 
sary, would  be  that  the  defendants  shonid 
take  such  proceedings  as  were  necessary  un- 
der the  law  to  be  done  for  the  grading  at  the 
street,  not  that  the  law  be  disregarded.  In 
re  Sharp,  15  Amer,  Bep.  415;  Tone  v.  Colum- 
buB,  8  Amer.  ft  Eng.  Con>.  Gas.  644;  Steok- 
ert  T.  City  of  Saginaw,  22  Mich.  104;  Martin 
T.  Zellerbach,  88  Gal.  300.  We  Bnd  no  error 
in  the  record,  and  the  Judgment  appealed 


from  must  therefore  be  affirmed.  All  the 
justices  concurring,  excepting  McGonzoell, 
J.,  not  sitting.  Judgment  afBrmed,  with 
costs. 


Terkitobt  v.  Pratt. 

{Supreme  Court  of  Dakota.  Oot  10, 1889.) 

ImionmiT— iHTOzioATme  Liquoas— Illxoax. 
Salbs— Jdxt. 
1.  Code  Crlm.  Froo.  Dak.  S  814,  snbd.  1,  pro- 
vides that  "the  indiotment  must  oontain  the  title 
of  tbe  action.  speoifyiiiK  the  name  of  the  court"  to 
which  it  wu  preseated;  and  seotioa  233,  subd.  1, 

Erovides  that  ''theiDdlctmenb  is  soffltdent  if  it  oas 
e  ODdentood  therefrom  that  It  ts  entitled  in  a  ooart 
having  authority  to  receive  it,  thoagh  the  name  of 
the  oourt  be  not  stated. "  Held,  taat  an  Indiot- 
ment whose  title  oorreotly  stated  the  territory, 
county,  uid  Judlidal  district  was  safBdent. 

3.  Ck>de  Crim.  Proo.  Dak.  {  266,  declares  that 
an  indictment  most  he  set  aside  on  motion  when 
not  found.  Indorsed,  or  presented  as  required,  or  for 
any  reason  that  would  be  a  ground  for  challenge 
either  to  the  panel  or  to  any  iodividnal  juror.  Seo- 
tioa 257  declares  the  defect  waived  unless  taken 
by  motion.  Held,  that  an  objection  that  an  Indict- 
ment  does  Act  show  Uiat  the  jurors  by  whom  It 
was  found  were  Impaneled,  charged,  or  sworn,  or 
that  It  was  found  or  presented  at  a  term  of  court, 
general  or  spedaL  oaonot  be  raised  for  the  first 
time  after  oonvloUon. 

8.  Where,  on  trial  for  the  Illegal  sale  of  liq- 
uors, a  Juror  clearly  nnderstands  the  rights  of  tbe 
accused  regarding  the  burden  of  proof  and  the  pre- 
sumpUon  of  innocence,  and  on  examination  states 
that iM  can  ImpartlaUy  try  tbe  case,  and  render  an 
untdased  verdict,  and  the  Judge  who  observed  and 
examiuftd  the  juror  believes  aim,  the  action  of  tbe 
court  in  overruUug  tbe  challenge  to  him  will  not 
he  disturbed,  though  the  juror  opposedj  on  prin- 
ciple, to  the  Belling  of  liquor,  and  deems  it  immoral, 
wnetJier  licensed  or  not. 

4.  The  Dakota  law  of  1879,  prescribing  penal- 
ties for  the  sale  of  liquor  without  a  license,  contin- 
ues to  prevail,  notwithstanding  the  adoption  and 
subsequent  repeal  of  a  "local  option  law"  by  a 
county,  and  recitals  of  the  local  option  law  In  an 
indiotment  found  after  Its  repeal  are  surplusage. 

5.  Under  Code  Crim.  Proo.  Dak.  {  877,  wblch 
provides  that  if  the  oourt,  In  oliarging  the  jury, 
states  the  testimony  of  the  case,  "it  must,  in  addi- 
tion, iuform  the  jury  that  they  are  the  exclusive 
Judges  of  all  a  aesttoos  of  fact, "  an  instruction  that 
"the  oi^y  evidenoe  that  you  can  consider  as  to 
whetlurit  waa  whisky  or  not  is  the  evidence  of  the 
sole  witness  of  tbe  prosecution,  "who  claims  that 
he  tasted  it  the  day  he  bought  it,  and  before  it  left 
his  hands  and  control, "Is  not  erroneous,  where 
supplemented  by  the  instruotloo  tbat  "it  is,  how- 
ever, purebr  a  quesUon  of  teot  for  the  Juiy  wheth- 
er, under  all  the  ciroumstances,  they  will  believe 
tbe  evidence  of  such  witness,  "and  the  juty  liave 
a  right  to  believe  or  disbelieve  his  testunony, 
as  it  may  seem  to  them  worthy  or  unworthy  of  be- 
lief." 

6.  Where  snch  witness  testifies  posiUvely  that 
be  tasted  ttie  liquor  In  a  bottle  which  he  got  from 
the  aooused,  and  tliab  It  was  whisky,  which  be 
knew,  because  he  had  drank  whisky  before,  there 
is  sufncient  evidence  of  tbat  fact  to  support  a  ver- 
dict against  the  accused. 

Error  to  district  court,  Spink  countj. 

Code  Grim.  Proc.  Dak.  §  256,  declares  that 
an  IndictiQent  mast  set  aside  on  motion  when 
not  found,  indnsed,  or  presented  as  required, 
or  for  any  reason  that  would  be  a  ground  for 
challenge  dther  to  ttie  panel  or  to  any  indl- 
vidusljuror.  Section  257  declares  the  defect 
wfdved  unless  taken  by  motion. 

S.  0.  A  T.  J.  Walsh,  N.  P.  BronUej/,  and 
Qeorgt  Cooper t  for  plaintiff  in  error.  John- 
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son  Nickena,  Atty.  Gea.,  and  R.  B.  SanM, 
Diat.  Atty.,  for  the  Territory. 

AmsNB,  J.  The  plaintiff  in  error  was  in- 
dicted, tried,  and  convicted  for  selling  Intox- 
icating liquors  without  a  license.  The  in- 
dictment recited  facts  leading  up  to  the  adop- 
tion iu  Spink  county,  on  Kovember  8,  1887, 
of  what  is  commonly  termed  **The  Local  Op- 
tion Law, "  and  in  addition  charged  that  the 
defendant,  on  the  22d  day  of  October,  1888, 
did  sell  intoxicating  liquor  in  said  county  in 
less  quantlUoB  than  Ave  gallons,  (q-wit,  one- 
half  pint  of  whisky,  to  one  Peter  Canons, 
without  luiy  authority  or  license  therefor. 
"So  motion  was  made  by  the  defendant  affect- 
ing the  indictment,  and  a  jury  was  Impan- 
eled upon  a  plea  of  not  guilty.  The  defend- 
ant assigns  seven  distinct  grounds  of  error 
in  support  of  bis  writ,  as  f^lows:  (1)  The 
indictment  is  fatally  defective  for  reasons  set 
forth  in  the  motion  for  a  new  trial.  (2)  The 
court  erred  io  overruling  the  cballeage  of 

? lain  tiff  In  error  to  Juryman  Bdckley.  (3) 
'he  court  erred  in  oTerruUng  the  challenge 
of  plaintiff  in  error  to  Juryman  Thompson. 
(4)  Tlie  court  erred  in  admitting  any  further 
testimony  after  the  admission  made  by  the 
district  attorney,  at  the  commencement  of  the 
trial,  substantially  that  the  law  alleged  to 
have  been  violated  was  repealed  by  vote  of 
the  people  prior  to  the  trUtl  and  finding  of 
the  indictment.  (5)  The  court  erred  in  in- 
structing the  jury  that  the  witness  FarBons 
<daim8  to  have  tasted  it  fthe  liquor)  the  day 
he  bought  it,  and  before  il  left  his  hands  and 
control.  (6)  The  verdict  is  unsupported  by 
the  evidence,  in  tlut  there  is  no  proof  that  tlie 
liquor  sold  was  whisky.  (7)  The  judgment 
is  wrong,  because  the  record  shows  that  the 
law  alleged  to  have  been  violated  was  re- 
peated prior  to  the  trial  and  the  finding  of  the 
indictment. 

The  reasons  referred  to  in  the  first  assign- 
ment of  error,  as  being  contained  in  the  mo* 
tlon  for  a  new  trial,  are  as  follows:  The  in- 
dictment is  materially  defective  in  that  it  is 
not  entitled  in  a  court  having  auUiority  to  re- 
ceive it,  but  shows  on  its  face  that  the  court 
in  whidi  it  was  found  had  no  Jurisdiction  of 
the  crime  charged;  nor  does  it  show  that  the 
Jurors  by  whom  it  whs  found  were  ever  im- 
paneled, charged,  or  sworn,  or  that  the  in- 
dictment was  found  or  presented  at  a  term 
of  court,  general  or  special."  Theadmission 
made  by  the  district  attorney  at  the  com- 
taencemeut  of  the  trial,  referred  to  in  the 
fourth  assignment  of  error,  is  to  the  effect 
that  at  the  general  election  held  in  Spink 
county,  in  It^.  upon  the  submission  of  the 
question,  in  conformity  with  the  provisions 
of  the  local  option  law,  the  vote  was  in  fa- 
vor of  the  sale  of  intoxicating  liquor  in  said 
Spink  county,  and  the  result  thereof  was  le- 
gally declared  before  the  finding  of  the  indict- 
ment in  this  case.  Tlie  errors  assigned  will 
be  considered  in  their  order. 

1.  We  are  at  a  loss  to  ascertain  from  the 
record  or  from  the  brief  of  counsel,  first, 


what  is  intended  by  asserting  that  the  indict- 
ment is  not  entitled  in  a  court  having  au- 
thority to  receive  it.  The  title  refers  to  the 
territory,  the  county,  and  judicial  district, 
and  gives  each  correctly.  Section  214  of  the 
Code  of  Cr  i  m  inal  Procedu  re  provides  that  **  the 
indictment  must  contain  the  title  of  the  ao- 
tion,  specifying  the  name  of  the  court  to 
which  the  indictment  was  presented,  and  the 
names  of  the  parties."  Section  222  provides 
that  "the  indictment  is  auflBcient  if  it  can  be 
understood  therefrom  that  it  is  entitled  in  a 
court  having  authority  to  reoetve  it,  though 
the  name  of  the  court  be  not  stated.  "  The 
Indictment  was  properly  entitled  under  our 
Oode.  As  to  the  objection  that  the  indict- 
ment does  not  show  that  the  jurors  were  im- 
paneled, charged,  or  sworn,  or  that  the  in- 
dictment was  found  or  presented  at  a  term 
of  court,  general  or  special.  It  cannot  be 
raised  for  the  first  time  after  conviction. 
The  indictment  should  have  been  attacked  by 
motion  to  set  it  aside  before  idea  entered. 
Failure  to  do  so  preeludee  the  defendant  from 
taking  the  objection  hiter.  Section  256,  Oode 
Crim.  Proc. 

2.  The  second  and  third  assignments,  rais- 
ing substantially  the  same  questions,  will  be 
considered  together.  Defendant's  counsel 
challenge  the  jurymen  Beck  ley  and  Thump- 
son  for  cause;  claiming  actual  bias.  The  dis- 
trict attorney  resisted  the  challenge,  and  the 
court  overruled  the  same.  The  full  examina- 
tion of  the  jurymen  is  reported  to  aid  in  a  clear 
understanding  of  the  exertions: 

"Examination  of  Jnryman  TiitHnpson: 
Quation.  Are  yon  opposed  to  the  licensing 
and  sale  of  intoxicating  liquors?  Annow, 
Yes,  sir.  Q.  Have  you  any  very  positive  con- 
viction upon  that  question?  A.  Well,  I  am 
positive  I  won't  rote  for  license.  Q.  Yon 
think  it  is  wrong  to  sell  intoxicating  liquors, 
whether  licensed  or  not  licensed?  il.  Yes, 
sir.  Q.  Are  your  convictions  very  strong 
upon  that?  A.  Strong  enough  not  to  vote  for 
license.  Q,  Would  your  convictions  on  that 
question  bias  or  prejudice  your  mind  In  any 
testimony  in  the  trial  of  an  action  of  Uils 
kind?  A.  It  might,  possibly,  where  a  man 
sells  in  defiance  of  law.  Q.  Mr.  Thompson, 
you  believe  that  the  sale  of  intoxicating  liq- 
uors, whether  licensed  or  unlicensed,  is  a 
moral  wrong?  A.  Yes,  sir.  Q.  And  that 
any  one  engaged  in  that  business  is  on  a 
rattier  lower  plane  of  morals  than  a  man  en- 
gaged in  any  other  line  of  business?  A.  I 
would  not  like  to  say  that.  I  say  they  are 
engaged  in  an  Immoral  calling.  Q.  If  a  man 
engaged  in  that  kind  of  business  came  upon 
the  stand  to  testify,  would  you  give  to  his  te^ 
timony  the  same  weight  and  credence  that  you 
would  to  the  testimony  of  a  roan  engaged  in 
any  other  business,  other  thln^  being  equal? 
A.  Well,  1  would  be  governed  by  circum- 
stances. Q.  Supposing  the  circumstances  the 
same  in  one  case  as  in  the  other,  and  one  man 
engaged  in  the  business  of  selling  intoxlcatii^ 
liquors,  and  another  man  engaged  In  another 
line  of  business,  testi^  dirwtly  opposite. 
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would  yoD  give  the  man  engaited  in  fhe  sale 
«t  Intoxicating  Uqoors  tiie  same  w^ht  and 
■cmlenoe  as  jou  would  to  the  man  engaged  in 
the  other  busineaa?  A,  1  think  it  wotdd  af- 
fect me.  Q.  The  m^ht  that  yoa  would  give 
to  the  testimony?  A.  Tea,  sir.  JBjf  the 
OouTt,  9.  If  a  witness  were  upon  the  wit- 
ness stand  who  liad  confessed  tiiat  his  busi* 
ness  was  that  of  selling  intoxicating  liqnors, 
would  you  judge  of  bis  testimony — the  cred- 
ibility of  his  testimony— by  the  same  facts  and 
•cirqumstances  that  yon  would  the  credibility 
•of  a  wituesB  engaged  in  another  business; 
that  is,  withoat'allowlng  the  question  of  what 
business  be  was  engaged  in  iragh  against  his 
-credibUity?  A.  I  think  I  ooold  do  that.  Q, 
It  is  not  a  qneatfon  of  whether  you  could  do 
it  or  not,  but  to  there  a  prejudice  against  the 
business  itself  in  your  mind  that  it  would 
probably  affect  the  wdght  you  would  give  to 
the  testimony  of  the  witness  engaged  in  that 
business.  A.  Well,  I  don't  earry  any  prej- 
udice in  my  mind  sgainat  those  engaged  in  it. 
My  opinicm  about  the  sale  is  that  it  to  wrong. 
I  don't  charge  my  mind  against  any  man  who 
is  selling  it.  I  think  I  could  give  an  Impar- 
tial verdict.  I  would  not  allow  my  prejudice 
to  swerve  my  judgment.  Q.  You  don't  think 
the  prejudice  you  have  against  Intoxicating 
liquor  would  extend  to  the  persons  engaged 
in  selling  It'i>  A,  Ko,  sir.  Q,  So,  then,  the 
fact  thai  th^  were  engaged  in  selling  intox- 
icating liquor  would  not  tend  to  disparage 
their  testimony  in  your  mind?  I  am  not 
flpeaking  now  of  the  defendant,  who  is 
•charged  with  selling  unlawfully,  but  any  wit- 
ness. Would  the  fact  tbat  the  witness  upon 
the  stand  was  engaged  in  selling  Intoxicating 
liquor  tend  todisparage  his  testimony  in  your 
mind?  'A,  I  think  not. 

"Sxamination  of  John  Beckley:  Qfieation, 
'Would  the  fact,  Mr.  Beckley,  that  this  to  a 
prosecution  for  a  violation  vt  the  law  against 
the  sale  of  intoxicating  liquor  in  any  manner 
■affect  your  judgment?  Would  it  in  any  way 
affect  the  verdict  you  would  render,  or  bias 
jour  mind  so  that  It  would  influence  the  ver- 
•dict  tttat  you  might  desire  to  arrive  at, — the 
fact  that  this  is  a  prosecution  for  the  selling 
of  intoxicating  liquors?  Annoer.  Ko,  sir. 
^.  Would  it  in  any  way  affect  the  credence 
that  you  would  give  to  the  witnesses  upon 
itie  stand,  or  weight  you  would  give  to  their 
testimony,  either  on  the  part  of  the  prosecu- 
tion or  on  the  part  of  the  defense?  A.  1 
don't  think  it  would.  Q.  Other  things  be- 
ing equal,  would  you  give  the  same  weight, 
the  same  credence,  to  the  testimony  of  a  wit- 
ness lor  the  prosecution  that  you  would  to 
the  witness  for  the  defense?  A.  I  think  so. 
<j.  If  a  witness  produced  for  the  defend- 
ant was  a  saloon-keeper  engaged  in  the  busi- 
ness of  selling  intoxicating  liquor,  would 
jou  give  the  same  weight  and  credence  to 
hto  testimony,  other  things  being  equal,  that 
you  would  to  a  farmer  or  man  engaged  in 
any  other  line  of  business?  A.  As  a  gener- 
al thing,  1  think  I  would.  Of  course,  there 
■are  exceptkms.  V>  Some  saloon-keepers  yon 


would  beUere  quic^  than  other  men?  A, 
Yes,  sir.  Q.  How  would  It  be,  as  a  general 
thing,  would  you  give  as  ready  a  credence  to 
the  saloon-keeper,  Mr.  Beckley,  as  you  would 
to  a  man  engaged  in  another  business,  yon 
knowing  nothing  at  all  about  them  except 
that  one  was  a  saloon-ke^r  and  the  othor 
was  not?  A.  I  oan*t  tell  now.  Q.  WiU 
you  swew  that  you  would  give  as  ready  a 
credence  to  the  witness  upon  the  stand  who 
confesses  that  he  is  a  aalooo-keeper  that  you 
would  to  a  man  engaged  in  any  other  busi- 
ness, other  things  being  exactly  eqnal  f  A, 
I  would  not  like  to,  under  all  drcumstances. 
Q.  In  such  a  circumstance  as  this,  where  a 
man  is  on  trhil  for  selling  intoxicating  liquor, 
would  you  then?  A.  I  would  believe  a  man 
if  I  knew  he  was  all  right  otherwise.  Q, 
There  are  two  witnesses  whom  you  liave 
never  seen  before.  One  to  engaged  in  the 
business  of  selUng  intoxicating  liquor;  tiie 
other,  whom  you  have  never  seen  before,  to 
engaged  in  some  other  business.  Would  you 
give  the  same  weight  to  the  testimony  of  the 
saloon-keeper  that  you  would  to  the  other 
man?  A.  I  can't  tell.  It  would  depend  on 
what  kind  of  testimony  It  whs.  Q,  The  tes- 
timony to  exactly  the  same,  only  It  to  oppo- 
site. One  telto  one  story,  and  the  other  one 
exactly  oppositei  The  testimony  of  each, 
Mr.  Beckley,  is  equally  reasonable,  and  all 
other  tilings  eqnal,  except  that  one  man  is  en- 
gaged in  the  saloon  business  and  the  other  to 
not.  Would  you  give  the  same  w^ht  and 
credence  to  the  testimony  of  the  man  who 
confesses  that  he  is  engaged  in  the  saloon 
business  as  you  would  the  other  man?  A.  I 
don't  know  as  I  should.  Q.  You  are  not 
prepared  to  swear  tbat  you  would?  A.  Ko, 
sir.  Sxamination  bp  District  Attorney.  In 
a  case  of  thto  kind,  would  you  consider  the 
circumstances,  such  as  the  demeanor  of  tbe 
witness  upon  the  stand,  and  the  way  of  giv- 
ing evidence,  and  weigh  hto  testimony  just 
the  same  as  you  would  that  of  any  other  wit- 
ness engaged  in  any  other  business,  and  try 
the  case  according  to  the  evidence?  A.  I 
think  I  could  try  it  according  to  the  evidence 
without  any  bias  orprejudice.  By  the  Court. 
Q.  I  will  ask  you  a  question.  The  matter 
involved  in  thto  case  is  the  selling  of  intoxi- 
cating liquor  contrary  to  law.  Now,  two 
witnesses  are  produced  who  swear  directly 
opposite,  and  everything  tends  to  show  that 
their  testimony  is  about  equally  balanced. 
Would  the  fact  that  one  was  a  saloon-keeper 
and  the  other  was  not, — would  that  dip  the 
scale  in  favor  of  the  man  who  was  not  tbe 
saloon-keeper?  A.  1  think,  if  the  evidence 
was  about  alike  on  both  sides,  X  would  not 
be  prepared  to  go  on  either  side.  Q.  I  sup- 
p<»e  you  understand,  in  criminal  cases,  the 
prisoner  is  entitled  to  the  beneQt  of  the 
doubt.  Would  you  give  the  beneflt  of  all 
reasonable  doubts?  A,  Yw,  sir.  Q.  Gould 
you,  and  would  you,  presume  him  innocent 
until  he  was  proven  guilty  beyond  a  reason- 
able doubt?  A.  Yes.  sir.  Q.  You  think, 
then,  in  a  case  such  as  I  have  suggested  to 
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yout  tbe  mere  fact  of  the  mRn'B  basiness 
could  not  halance  tlie  scale  one  way  or  the 
other?  A.  Kot  necessarily.  Q.  It  is  wheth- 
er the  tact  of  his  business  will  decide  the 
question.  Will  the  fact  of  this  decide  tbe 
question  one  way  or  the  other  in  your  mind? 
If  there  were  no  other  facte  that  go  to  decide 
it,  would  the  mere  fact  of  his  being  a  saloon- 
keeper weigh  for  or  against  the  evidence? 
A.  No,  sir.  By  D^endanVt  Attorney.  Q, 
Would  you  take  into  consideration ,  In  weigh- 
ing his  evidence,  as  whether  you  bellered  him 
or  not?  A.  No,  sir;  I  would  not.  Q.  Don't 
you  think  it  would  be  a  matter  of  conscience? 
A,  I  think  so.  Q,  1  want  to  Inquire,  Mr. 
Beckley,  whether,  on  hearing  his  testimony 
and  exercising  your  conscience  In  this, 
would  you  feel  obliged  to  take  into  consider- 
ation tbe  fact  that  he  was  In  the  saloon  busi- 
ness? A,  No,  sir;  I  think  not.  Q.  Would 
you,  whether  you  felt  obliged  to  or  not?  A. 
1  don't  think  it  would  have  any  weight  with 
me,  everything  else  equal." 

The  court  below  was  justlQed  from  the 
foregoing  examination  in  disallowing  the 
challenges  to  these  jurymen.  In  the  trial  of 
challengee  for  cause  a  large  discretion  is  neces- 
sarily confided  in  the  Judge,  and  thesame  will 
not  be  revised  on  error  or  appeal  unless  it  ap- 
pears to  have  been  grossly  abused  or  exercised 
contrary  to  law.  As  this  court  has  no  oppor- 
tunity of  observing  tbe  demeanor  of  tbe  j  urors 
who  are  cballeng^,  it  will  exercise  tbe  power 
of  setting  aside  the  decision  of  the  trial  judge 
with  caution.  As  to  the  law.  it  is  our  opin- 
ion that  it  has  not  been  violated  by  the  judge 
in  this  instance,  but  that  his  decision  was 
correct  in  every  particular.  It  is  true  that  the 
Jurors  were  both  opposed,  from  principle,  to 
the  business  of  selling  liquor.  Both  believed  it 
to  bean  immoral  business,  whether  licensed  or 
not.  This  would  hardly  disqualify  them  from 
serving  as  jurors  in  a  case  of  this  character. 
They  were  intelligent  men,  as  disclosed  by 
their  examination.  They  understood  clearly 
the  rights  of  the  accused  regarding  the  burden 
of  pruof  and  the  presum  ption  of  innocence  sur- 
rounding him.  They  both  say  they  could  fair- 
ly and  impartially  try  the  case,  and  render  a 
verdict  unbiased  and  free  from  prejudice. 
The  judge  believed  them.  He  bad  an  oppor- 
tunity of  critically  observing  them  when  tes- 
tifying, and  had  probably  very  good  reasons 
for  concluding  that  they  were  not  disqualified 
by  reason  of  actual  bias.  It  has  been  repeat- 
edly lield  that  prejudice  against  a  particular 
crime,  or  against  the  actual  business  for 
which  the  accused  is  being  tried,  will  not 
render  the  juryman  disqualified,  provided  he 
is  able,  for  the  time  being,  to  lay  aside  hts  un- 
favorable opinion,  and  give  the' accused  a  fair 
trial  according  to  tbe  evidence.  U.  S.  v. 
Noelker,  17  Blatchf.  554, 1  Fed.  Rep.  426;  U. 
S.  v.  Borger,  7  Fed.  Bep.  193;  U.  S.  v.  Duff, 
6  Fed.  Bep.  45-48.  In  the  famous  Anarch- 
ists' Case  (Spies  v.  People.  122  111.  156, 12  N. 
£.  Rep.  865,  and  17  N.  E.  Rep.  898)  it  was 
held  that  a  prejudice  against  Socialists,  Com- 
munists, and  Anarchists  Is  not  of  itself  a  dis- 


qnaliflcation.  It  would  seem  searcdy  possible 
to  be  able  to  get  a  Jury  in  a  county  where  th* 
local  option  law  is  in  force' to  t^  a  defend- 
ant under  an  indictment  of  this  character  if 
the  theory  of  the  defendant's  counsel  be  cor- 
rect. A  majority  of  the  pnblic  are  law-abid- 
ing citizens,  and  as  snch  they  must  have  a 
natural  prejudice  against  acts  of  lawlessness, 
and  that  prejodloe  would  extend  to  any  per- 
son engaged  in  tbe  business  within  that 
county. 

S.  The  fourth  assignment  of  error  an^  th« 
seventh,  being  identical,  will  be  considered  to- 
gether. It  seems  to  be  the  theory  of  counsel 
for  defendant  that  this  **Local  Option  Law" 
is  one  prescribing  entirely  new  and  distinct 
rales  and  regulations  regarding  the  liquor 
traffic  within  the  territory.  Such  a  proposi- 
tion is  erroneous.  The  legislative  intent  was 
simply  to  take  from  the  board  of  county  com- 
missioners the  use  of  a  discretion  whenever  a 
majority  of  the  electors  of  a  county  should  so 
determine  at  an  election  legally  held  under  the 
provisions  of  such  law.  That  discretion  was  to 
license  tbe  sale  of  intoxicating  liquors.  If  a 
majority  of  the  votes  cast  should  be  "against 
the  sale,**  tbe  county  commissioners  could 
not  grant  license  to  sell.  If  the  majority 
was  "for  thesale,"  the  county  commissionera 
might  grant  license  or  not,  as  they  in  their 
discretion  might  determine.  The  law  of  1879, 
relating  to  license  and  the  penalty  for  selling 
without,  was  all  this  time  in  force  In  Spink 
county.  The  adoption  of  "The  Local  Option 
Law"  in  1887  in  that  county  did  not  repeal 
the  law  of  1879,  so  tar  as  It  prescribed  penal- 
ties for  selling  liquor  without  a  license;  nor 
did  the  vote  of  November*  1888,  repeal  the  law 
in  force  in  Spink  county  in  1887-88.  Terri- 
tory V.  O'Connor.  5  Dak.  415.  41  NT  W.  Bq). 
746.  It  was  at  all  times  unlawful  for  any 
person  to  sell  intoxicating  liquor  within  any 
county  in  this  territory  without  having  first 
obtained  a  license  as  provided  by  law.  Tho 
indictment  In  this  case  recited  **  The  Local 
Option  Law"  qnite  explicitly,  and  perhaps 
such  recitals  were  unnecessary,  and  conse- 
quently surplusage.  The  ofFense  was  selling 
liquor  without  a  license,  and  it  was  immate- 
rial upon  that  question  whether  or  not  Spink 
county  had  voted  for  against  tbe  sale,  or 
whether  "local  option"  was  In  force  when 
tbe  indictment  was  presented.  The  penalty 
for  selling  liquor  without  a  license  remained 
tbe  same  through  all  changes  regarding  "lo- 
cal option.**  No  vote  affected  it.  There 
could  be  no  ofFense  against  "The  Local  Op- 
tion Law"  except  on  the  part  of  a  board  of 
county  commissioners,  or  the  common  coun- 
cil, or  an  ofllcer  or  person  presuming  to  have 
authority  to  grant  license.  Section  3.  c.  70, 
Laws  1887. 

4.  Tbe  fifth  assignment  of  error  relates  to 
alleged  misconduct  on  the  part  of  the  court 
below  in  Instructing  the  jury  upon  the  evi- 
dence. The  following  Is  the  portion  excepted 
to:  "Tbeonly  evidence  that  you  can  consider 
as  to  whether  it  was  whisky  or  not  Is  the  evi- 
dence of  Peter  Parsons,  who  claims  that  he 
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taateil  It  the  day  he  bought  It,  and  before  it 
■  left  his  hands  and  control."  Section  377. 
Code  Crim.  Froc:  "In  charging  the  jury  the 
eourt  must  state  to  them  all  matters  of  law 
which  he  thinks  necessary  for  their  informiir 
tion  in  giving  their  verdict,  and.  if  It  atate 
theteetlmony  of  the  case.  It  must.  In  addition, 
inform  the  Jury  that  Uiey  are  fhe  exdaaiTe 
Jndgee  of  all  questions  (tffaoL**  Althoogbthe 
learned  judge,  In  his  cbatget  did  not  literally 
follow  the  statute  qnoted,  yet  he  did  so  sub- 
stantially, and  no  less  faror^y  to  the  defeiul- 
ant.  The.proseoatlon  rested  i&  case  upon  the 
testimony  of  the  witness  Pater  Parsons.  No 
ottier  testimony  was  given.  The  judge  thus 
charged  the  jury:  "It  is,  however,  purely  a 
question  ot  fact  for  the  jaiy  whether,  under 
all  the  circumatonoee.  they  will  believe  the 
evldenoe  of  nirsras;  and  the  jury  have  a 
right  to  believe  or  disbelieve  Us  testimony, 
as  it  may  seem  to  them  wortlqr  or  unworthy 
ofbeUef."  It  is  difficult  to  imagine  how  lan- 
guage could  be  ^med  that  would  more 
clearly  Inform  the  jury  that  they  were  "the 
exclusive  judges  <d  all  questions  of  tact." 
We  think  thrae  was  no  error  in  the  language 
emplmred  by  the  court. 

5.  The  sixth  assignment  Is  sorely  nntena- 
ble.  Prom  the  record  it  appears  that  the 
witness  Parsons  testiSed  lively  that  be 
tasted  the  liquor  in  the  bottle  he  got  from  de- 
fendant October  2Sd,  in  Watson's  shop,  and 
tliat  it  was  whisky,  and  he  knew  tt,  because 
he  had  drank  whisky  before.  There  was  evi- 
dence, then,  of  the  fact.  The  jnry  considered 
it  truthful.   We  cannot  say  it  is  false. 

This  disposes  of  all  the  questions  raised  by 
the  record.  There  b^ng  no  error,  the  judg- 
ment ot  the  district  court  is  affirmed.  All 
the  justices  concur,  except  Cbofoot,  J.,  not 
sitting. 


McLaughlin     oI.  «.  Fzhst  Nat.  Bank. 

{Supreme  Court  of  Daltota.  Oct.  10, 1889.) 

PiBTiBS— AonoH  rr  Tedrbb, 
1.  Code  avU  Froc.  Dak.  I  74,  pTorldes  "that 

every  action  nnut  be  prosecnted  m  the  name  ct 
the  real  party  in  laterest, "  except  as  otherwlBe 
provided  In  section  78,  which  prondes  that  a  trus- 
tee of  an  express  trust  "may  sue  without  joiniDg 
with  him  toe  person  for  whose  benefit  the  aotim 
is  proseonted ;  and  the  trustee  of  an  exprese  trust, 
within  the  meaning  of  this  section,  shall  be  oon- 
stmed  to  mean  a  person  with  whom,  or  In  whose 
name,  a  ood tract  is  made  for  the  baneflt  of  an- 
other:** HeldttbatageneralaKentofamlniDgcom- 
panj  who  deposited  money  with  a  bank  in  his  own 
'name  as  "agent^  "  sabjeot  to  bis  check,  aud  whose 
drafts  and  checks,  so  drawn,  were  honored  by  the 
bank,  oould  sue  the  bank  in  his  own  name  for  a 
balance  alleged  to  be  due  on  aocount. 

3.  The  bank's  promise  to  pay  being  assignable 
as  a  ohose  in  action,  the  agent's  assignees  may  sue 
thereon  In  their  own  name. 

Appeal  from  district  court,  Lawrence 
county. 

Action  by  Daniel  McLaughlin  and  William 
B.  Steele,  substituted  for  Ambrose  G.  Blerce, 
against  the  First  National  Bank  of  Dead- 
wood,  to  recover  the  amount  of  a  certain  bal- 
ance alleged  to  be  due  plaintiffs,  as  assignees 


of  Blerce,  on  account  of  moneys  deposited. 
Samuel  Cusbman,  receiver  of  the  plaintiffs' 
assignor,  the  Black  Hills  Ilacer  Mining  Com- 
pany, filed  a  complaint  in  intervention.  Yer- 
didi  for  plalntifh,  and  defendant  and  the  in- 
tervene appeal. 

O.  G.  Moody,  for  appellant  bank.  Van 
Clse  d  Wihout  for  intervenor.  MeLaughUn 

Spencbb,  J.  In  the  complaint  it  Is  alleged 
that  between  July  10, 1880,  and  August  diet 
following,  one  Ambrose  G.  Blerce,  the  as- 
signor of  th«e  plaintiffs,  at.  the  city  of 
Deadwood,  became  a  customer  and  depositor 
of  said  dftCendant;  and  that  said  defendant* 
between  thnsS  days,  receired  from  the  said 
Btoce,  for  his  use  aikd  benefit,  varioua  sums 
of  money,  amountiiw  in  the  aggregate  to 
about  the  sum  of  •79,000,  and  gave  htm 
credit  for  the  same  upon  its  books,  subject  to 
the  checks,  drafts,  and  orders  of  said  Blerce. 
That  defendant  paid  upon  the  Checks  and 
orders  of  said  Blerce  all  of  the  funds  so  de- 
posited and  credited  to  him,  except  the  sum 
of  $3,478.05,  which  said  defendant  refused  to 
to  him,  or  upon  his  checks  or  orders, 
t  on  September  21, 1880,  said  Blerceduly 
commenced  an  action  In  the  district  court  of 
Lawrence  county  against  the  said  defendant 
to  recover  such  sum;  and  that  while  said  ac- 
tion was  pending  and  undetermined,  and  on 
the  17th  day  of  April,  1884,  said  Bierce,  for 
a  viUuable  consideration,  duly  assigned  and 
transferred  to  the  plaintlfb,  for  the  use  of 
the  Black  Hills  Haoer  Mining  Company,  all 
his  right  and  interest  in  and  to  said  cause  of 
action  and  said  fund ;  and  that  on  the  17th 
day  of  January,  1884.  siUd  company  also 
transferred  all  its  right  and  Interestin  and  to 
said  claim,  demand,  and  cntise  of  action,  to 
the  plaintlfb,  who  have  since  remained  the 
owners  <tf  the  same.  The  answer  of  the  de- 
fendant bank  Is,  in  eubstance,  that  the 
moneys  alleged  by  the  plaintiffs  to  have  been 
deposited  with  It  were  in  fact  moneys  olsiUd 
Black  HUls  Placer  Mining  Company;  that 
one  lobabod  M.  West  was  the  agent  of  said 
company,  and  that  said  company,  through 
Its  said  agent,  carried  on  a  general  banking 
business  with  said  defendant;  that  July  1, 
18^,  said  company  became  indebted  to  said 
defendant  in  the  sum  of  $3,473.05  on  account 
of  its  overdrafts  on  said  defendant,  made  by 
and  through  its  said  agent  West,  and  that 
the  moneys  which  plalDtiffs  claim  were  re- 
ceived and  retained  it  In  payment  of  such 
overdraft.  One  Samuel  Cushman,  having 
been  appointed  receiver  In  proceedings  sup- 
plementai7  to  execution  on  a  judf^ment  r^ 
covered  against  said  Black  Hills  Placer  Min- 
ing Company,  was  permitted  to  intervene  in 
said  action,  and  Bled  an  answer  therein,  in 
eCTect  that  said  moneys  so  deposited  by  said 
Bierce  were  not  his,  but  were  the  moneys  of 
said  Black  Hills  Placer  Mining  Company, 
and  belonged  to  said  intervenor  as  receiver 
of  said  company.  Upon  the  trial  it  was 
proved,  among  other  things,  that  Bierce  was 
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general  ngent  of  the  said  Black  Hills  Placer 
Mining  Company;  that  the  moneys  thus  de- 
posited with  defendant  were  received  from 
fliicb  company,  and  deposited  to  the  credit  of 
said  A.  O.  Blerce,  agent,  and  were  subject  to 
his  checlc  and  order;  that  the  account  was 
kept  by  defendant  In  the  name  of  A.  G. 
Bierce,  agent,  and  that  his  checks  and  drafts 
00  signed  were  honored  and  paid  by  the  de- 
fendant until  such  fund  was  reduced  to  the 
sura  of  93,473.05,  when  the  payment  of  fur- 
ther checks  or  of  this  money  was  refused,  the 
defendant  claiming  the  right  to  retain  the 
same  in  payment  of  an  overdraft  which  was 
alleged  had*  been  made  by  said  company 
through  said  West,  alleged  by  the  defendant 
to  have  been  agent  for  said  company  before 
the  appointment  of  said  Bierce.  Upon  the 
trial  of  the  action  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  upon  all  the  issues, 
and  judgment  was  duly  entered  in  accordance 
therewith. 

Assuming,  therefore,  as  we  must,  from  the 
verdict  in  the  case,  that  all  of  the  material 
allegations  in  the  complaint  are  true,  the 
question  presented  for  our  determination  on 
this  appeal  is  whether  the  original  plaintiff, 
Ambrose  G.  Bierce,  had  sufficient  interest  In 
the  fund  to  maintain  this  suit  in  bis  own 
name;  and,  if  he  did  have  such  interest, 
•could  he  transfer  It  in  such  manner  that  his 
assignees  may  maintain  such  action  ?  Bierce 
was  the  general  agent  of  the  company,  and 
the  fund  in  dispute  was  deposited  by  ot  tor 
faim,  or  his  use»  in  his  name  as  "agent.**  and 
was  subject  to  his  check  or  order.  By  ac- 
«epting  this  deposit  in  this  form,  tiie  defend- 
ant assumed  the  obligation  of  paying  the 
checks  properly  signed  by  the  person  in  whose 
Dame  or  to  whose  credit  the  deposit  was 
made,  so  long  as  a  credit  sufficient  for  that 
purpose  remained.  Deposits  in  a  bank  cre- 
ate between  it  and  the  depositor,  or  the  per- 
son to  whom  the  credit  for  the  deposit  is 

fiveo.  the  relation  of  debtor  and  creditor, 
aiflc  V.  Hoghes,  17  Wend.  100;  Bank  t. 
Bank,  46  K.  Y.  82.  So,  also,  where  a  bank 
receives  money  from  a  person,  and  gives  him 
•credit  therefor  In  his  own  name,  it  is  in  duty 
bound  to  honor  his  checks  and  orders  to  the 
amount  of  such  d^xrait,  and  it  cannot  refuse 
to  honor  bis  drafts  against  the  fund  on  the 
ground  that  the  money  deposited  belonged  to 
some  other  person.  In  sach  a  case  the  claim 
■of  the  depositor  is  a  chose  tn  action,  and  not 
in  bailment.  Chapman  v.  White,  6  K.  Y. 
412.  And  the  bank  cannot  set  up  as  a  d&> 
fense  against  the  depositor  that  his  title  to 
the  money  deposited  is  defective  or  in  anoth- 
«r.  That  is  a  matter  in  which  the  bank  is 
not  interested  until  thethlrd  party  wtio claims 
to  own  the  fund  shall  proceed  to  enforce  bis 
rights.  When  a  bank  receives  money  from 
a  person,  and  opens  an  account  in  his  name, 
and  credits  him  with  funds  received,  it  Is 
bound  to  honor  his  checks  to  the  extent  of 
the  fund.  It  cannot  defend  on  the  ground 
that  the  title  is  in  another,  wlio  is  not  a  par- 
ty and  makes  no  claim.   It  is  estopped,  un- 


der such  circumstances,  from  questioning 
the  title  of  the  depositor.  Bank  v.  Mason. 
95  Pa.  St.  113;  Lund  v.  Bank.  37  Barb.  129; 
Bank  v.  Insurance  Co.,  104  U.  S.  54.  Wheth- 
er a  different  rule  would  apply  in  the  event 
it  was  shown  the  bank  had  a  set-off  or  coun- 
ter-claim against  the  actual  owner,  tlionuh 
the  deposit  was  made  in  the  name  of  anoth- 
er, we  are  not  called  upon  to  consider  in  this 
case,  as  the  jury  have  determined  by  their 
verdict  that  the  defendant  had  no  demand 
against  the  alleged  actual  owner;  that  the 
overdraft  was  the  debt  of  West  individually, 
and  not  of  the  company. 

We  are  of  the  opi  n  ion.  also,  that  Bierce  had 
sufficient  interest  in  the  fund  to  maintain 
this  action  in  his  own  name  as  the  trustee  of 
an  express  trust.  Code,  §  74,  provides  "that 
every  action  must  be  prosecuted  in  the  name 
of  the  Teat  party  in  Interest"  except  as  other- 
wise provided  in  section  76,  which  ia  as  fol- 
lows: *' An executoror  administrator,  a  trus- 
tee of  an  express  trust,  or  a  person  expressly 
authorized  by  statute  may  sue  without  join- 
ing with  him  the  person  for  whose  benefit 
the  action  is  prosecuted ;  and  the  trustee  of 
an  express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  Include  a  per- 
son with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  'benefit  of  another."  Con- 
ceding that  Bierce  was  not  the  real  party  in 
interest,  yet  it  cannot  be  doubted  that  he  was 
the  general  agent  of  the  company.  What- 
ever contract  was  made  with  the  defendant 
in  r^rd  to  the  deposit  ot  this  fund  was 
made  with  him,  and  In  his  name.  The  cashier 
of  the  defendant,  with  whom  this  bnsiness 
was  transacted,  was  a  witness  on  the  part  of 
the  defendant,  and  testified  "that  at  the  time 
he  [Bierce]  was  making  the  negotiations,  and 
at  the  time  that  he  made  the  deposit.  I  didn't 
ask  him  his  authority  as  general  agent  of  the 
company.  He  deposited  so  much  money  as 
agent,  and  left  bis  stgnatore  as  to  bow  he 
wonid  sign.  It  was  not  my  baslncss  to  in- 
quire into  hts  authority  for  checking  out  the 
money  he  had  deposited  in  thai  way.**  The 
money  was  deposited  to  Bierce's  credit  as 
agent,  subject  to  bis  check,  and  was  so  no- 
derstood  by  the  defendant  and  his  clerks,  and 
drafts  so  drawn  were  honored  by  tbe  defend- 
ant. The  contract  was  therefore  with  him, 
and  It  was  so  treated  by  both  parties.  As  to 
the  defendant,  at  least,  the  legid  title  oi  the 
funds  was  in  Bierce  and  tie  was  entitled  to  a 
performanoeof  the  contract  by  the  bank.  Be- 
fore the  adoption  of  these  sections  of  the  Code, 
contracts  of  this  character  were  enforceable 
In  the  name  of  the  person  with  whom  made, 
who  had  tbe  legal  title  by  the  terms  of  the 
contract,  as  Bierce  bad  here;  and  this  wu 
whether  or  not  tbe  fact  of  agency  appeared 
upon  tbe  fiiee  of  the  contract.  "  Written  ex- 
press contracts  by  or  with  agents  contract- 
ing in  their  own  names,  w^  or  without  a 
description  of  agency,  were  not  exceptions  to 
the  rule.  8ucb  a  contract  was  with  an  agent, 
and  in  his  name,  when  executed  by  or  to  him 
in  his  individual  name^  without  expreasiogtltft 
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i^ency,  though  the  other  party  knew  he  was 
acting  as  agent  in  the  transaction,  and  con- 
tracted with  him  in  that  catiacitj;  and  it 
was  equally  with  him.  and  In  his  name, 
though  be  was  described  as  agent  on  its  face 
when  negotiated  with  him,  and  by  its  terms 
to  be  performed  by  or  to  him."  The  words 
of  agency  might,  for  convenience,  be  rejected 
as  descriptive  of  the  person  merely.  Con- 
siderant  v.  Brisbane.  22  N.  T.  389-393.  The 
payee  of  a  note  taken  by  him  as  agent,  merely, 
of  the  person  to  whom  ttie  debt  represented 
by  it  WHS  due,  could  maintain  an  action  on 
it  in  favor  of  himself.  BufTum  v.  Chad  wick, 
H  Mass.  103.  In  Sargent  v.  Morris,  8  Barn. 
&  Aid.  277,  the  rule  was  stated  in  this  lan- 
guage: "If  an  agent  acts  for  me  and  on  my 
behaJf,  but  in  his  own  name, then,  inasmuch 
as  he  is  the  person  with  whom  the  contract 
Is  made.  It  la  no  answer  to  an  action  in  his 
name  to  say  that  he  is  merely  an  agent,  un- 
less you  can  also  show  that  he  is  prohibited 
from  carrying  on  that  action  by  the  person 
on  whose  behalf  the  contract  was  made." 
The  action  might  be  maintained  the  agent 
when  the  promise  was  to  him.  The  prom- 
ise in  the  case  at  t»r  was  to  Blerce;  and 
whether  the  word  *'agent*'  la  to  beoonsidered 
as  mere  description  m  the  person,  or  as  Indi- 
(»ting  that  he  Is  actlnf^in  afepreaentatlve 
capacity  for  another,  his  lifcht  to  maintain 
the  action  is  not  d^eated.  In  the  former  in- 
stance, the  promise  was  to  him  IndlviduaUy; 
and  In  the  latter,  tbe  promise  was  to  him, 
and  with  him,  for  the  benefit  of  another,  and 
necessarily  Invidves  a  trust,  and  brings  htm 
within  the  purview  of  tbe  statute.  Had  the 
aoconnt  with  defendant  been  opened  and 
kept  in  the  name  of  Blerce,  with  the  word 
"agent"  omitted.  It  will  not  be  disputed  that 
the  action  would  bare  been  maintainable  in 
his  name;  nor  can  it  be  doubted  that,  had 
tlie  condition  been  stated  that  the  money  was 
to  be  paid  to  him  in  trust  tor  the  company 
that  be  rejwesented,  the  ease  would  have 
telten  within  the  statute,  and  tbe  action  have 
been  maintainable  In  bis  name.  Tbe  object 
of  the  legislature,  by  the  enactment  of  these 
proTisious,  was  evidently  to  pmenre  the 
right  of  a<^ion  in  all  cases  of  express  trnsts; 
and  this,  whether  the  trust  was  declared  in 
tlie  Instrnment,  or  was  necessarily  to  be  in- 
ferred from  It.  Before  the  enactments  et 
sections  74  and  76  of  tbe  Code,  this  «^on 
must  have  been  enforced  in  the  name  of  the 
plaintiff;  and  we  think  it  clear  that  the  for- 
mer plaintiff,  Bierce,  falls  within  the  descrip- 
tion of  persons  who  are  to  be  <mnstdered  as 
trustees  of  express  trusts,  within  the  mean- 
ing of  these  sections  of  tbe  Code.  Bliss,  Code 
Fl.  gg  52-57;  BeUly  v.  Cook,  18  Abb.  Pr. 
255;  Oonsldmuit  v.  Brisbane,  supra;  Brown 
y.  Cherry,  56  Barb.  685;  Pom.  Bern.  §§  174, 
175. 

We  are  also  of  opinion  that  the  promise  of 
defendant,  belngachosein  action,  was  assign- 
able by  Bierce,  and  tliat  tbe  present  plaintiffs 
were  properly  substituted.  The  payment  of 
a  cheoE  for  the  mmonnt  claimed,  drawn  by 
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Bierce  in  the  usual  form  of  the  checks  made 
by  bim,  would  ba\e  extinguished  the  defend* 
ant's  debt  and  liability.  If  made  payable  to 
tlie  order  of  the  plaintiffs  by  Bierce,  and  paid 
to  them,  it  would  also  have  discharged  the 
obligation.  The  assignment  by  him  to  them, 
and  payment  to  them  thereafter,  will  Imvo 
like  effect.  As  to  the  intervenor,  it  la  per- 
haps  sufficient  to  say  that  the  undisputed  ev- 
idence discloses  that,  before  the  Judgment 
was  recovered  in  the  action  in  which  be  was 
appointed  receiver  of  the  effects  of  the  Black 
Hiils  Placer  Mining  Company,  tbe  said  com- 
pany had  assigned  to  these  plaintiffs  all  ita 
right  and  interest  to  the  fund>in  suit,  with 
power  and  authority  to  sue  for  and  collect 
the  same.  Their  title,  therefore,  was  supe- 
rlor  to  that  of  the  intervenor.  Civil  Codo 
Dak.  S  2020;  Bostwlck  v.  Menck,  40  N  Y. 
383. 

■  The  verdict  was  irregular  in  some  respects, 
but  not  ambiguous.  It  found  upon  all  tho 
issues,  and  was  sufficient  to  support  the  judg- 
ment as  entered.  Pitkins  t.  Johnson,  2  S. 
W.  Kep,  459;  Insurance  Co.  v.  Wright,  22 
111.462.  The  judgment  must  be  affirmed.  All 
the  justices  concurring,  ncepUng  Thoius» 
J.,  not  sitting.  Judgment  afflnaed. 


BUTTZ  ».  COLTON. 
iSupremt  Court  of  DaJtota.   Oot  10, 1889.) 

SPIOinO  pBRTOIUUHaB— CORTRAOT^BviDBNOa. 

1.  Defeodiuit,  by  written  oontract,  sgreed  to 
employ  plaloUff  to  secure  tbe  location  of  the  coun- 
tv-seat  asd  a  oertaln  ndlroad  on  and  rotobs  hl» 
(oefendBDt'B)  hud.  mnd,  in  oonBlderation  tbereoL 
agreed  to  oonvey  to  ^alotifl  60  acres  of  tbe  land 
in  certain  sections.  The  oootraot  oontlnaed  that 
plaintiff  BgneA  to  "pay  or  ^ve"  to  the  railroad 
company  '*aU  the  lands  that  m^  be  Sffreed  upon 
by"  pluntifl  and  snob  oompsny,  **neoe8BarT  to- 
seonre  uld  location,  out  of  the  Mid  sixty  aoreb. 
It  was  agreed  that  liw  railroad  oompany  sbould 
have  the  riffht  to  select  alternate  blocks,  lota,  and 
acres,  and  that  "all  lands  so  taken  by  said  railroad 
company,  after  being  affreed  upon,  shall,  as  afore- 
said, be  deducted  out  of  tbe  sud  sixty  acres  to  bo 
paid  over  to"  plaintlfl;  and  defendant  agreed  to 
oonvey  the  landa  so  aoreed  upon  free  of  otiarge,  and 
to  oonvey  **tfae  remalDder  of  the  sixty  acres"  to 
plaintiff.  Defendant  had  previously  a^«ed  to  oon- 
vey to  the  reread  company  60  acres  of  land  In  re- 
turn for  the  location  of  the  road  across  his  land, 
field,  that  defendant  bad  agreed  to  oonvey  60 
sores  only,  and  that  it  was  Inoumbent  on  plaintiff 
to  bhow  a  valid  binding  agreement  by  the  railroad 
company  to  rective  less  uan  that,  in  order  to  re- 
oover  from  defendant  tbe  reddue. 

2.  A  parol  modifloatton  of  the  written  con- 
tract, wbfob  is  within  the  atatnte  of  frauds,  is  nob 
validated  by  a  part  pertormanoe  of  tbe  written 
contract,  oonsistlng  of  the  platting  of  land  inohided 
thertin. 

8.  A  platting  by  defendant  of  land  not  loolnded 
In  the  written  contract  cannot  be  referred  to  tbo 
alleged  parol  modification,  where  defendant  testi- 
fies that  be  did  it  under  bis  contract  with  the  com- 
pany, and  there  is  no  other  evidence  on  the  subject. 

i.  Where  there  is  no  evidence  as  to  any  seleo- 
tlon  of  lands  between  the  parties  or  by  the  r^lroal 
company,  except  a  oonveyanoe  trf  lanaa  b7  defend- 
ant to  the  company,  the  oonUraet  cannot  be  ape- 
dflcally  e>f  oroed, 
Fauibr,  J.,  dissenting. 

Appeal  from  district  court,  Case  county. 
Action  by  C.  W.  Butts  against  Joseph  L. 
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Cnlton.  Jadgmenl  for  plaintiff,  and  defend- 
ant appeals. 

Stone  A  Newman^  for  aj^ellant  WOwn* 
Soli  A  WaUin  and  A.  D,  Tkomatt  tat  re- 
spondent. 

Tripp.  C.  J.  This  ia  an  action  in  the 
nature  of  a  snit  for  spedQc  perftvmance  of 
contract.  Tlie  oaae  was  tried  to  a  referee, 
upon  whose  report  the  court  made  separate 
findings  of  fact  and  oimcluslons  of  law.  dl- 
reotlng  an  enforcement  of  the  contnot,  and 
from  the  judgment  so  entered  the  defendant 
appeals  to  this  court. 

It  aimears  from  the  record  of  the  case  that 
in  the  fall  of  1880,  and  prior  thereto,  the  de- 
fendant, Colton,  was  the  owner  or  claimant 
of  400  acres  of  XvoA,  npon  which  the  town  of 
Lisbtm,  Bansom  oountgr,  now  stands;  that 
several  snrrejs  had  been  made  tnr  the  south- 
western bran<di  of  the  STorthern  Faciflo  Bail- 
road,  near  this  land. — one  north,  one  south, 
and  one  through  It.  The  defendant  was  anx- 
ious to  secure  the  railroad  through  his  place, 
and  negotiations  were  b^ng  had  between 
blm  and  the  railroad  company,  represented 
by  one  Delano,  its  general  omstrnctlon  and 
town-site  agent.  The  company  demanded 
the  right  of  way  through  defendant's  land, 
and  80  acres  in  lots  to  be  selected  by  the  com- 
pany  from  160  acres  to  be  platted  by  tlie  de- 
fendant and  (me  Harris,  an  adjoining  t^m- 
ant ;  but,  finally,  some  time  in  December. 
1880.  or  January,  1881,  it  was  agreed  be- 
tween defendant  aiid  the  company  (a  memo- 
randum of  which  was  in  writing  and  subse- 
quently embodied  in  form  of  a  written  agree- 
ment) that  the  road  should  be  so  changm  as 
not  to  cut  through  the  d^endant's  land,  hut 
only  across  its  south-east  corner;  and  that 
the.dflfsndant  should  give  to  the  railroad  com- 
pany the  one-half  of  120  acres  of  said  land,  to 
be  platted  into  lots  and  blocks,  each  selecting 
therefrom  alternate  half-blocks,  etc.  Subse- 
quently, on  the  5th  ot  February,  1881,  the 
defendant  entered  Into  a  contract  with  plidn- 
tiff,  which  fomu  the  subject-matter  of  this 
suit,  and  the  substantial  parts  of  which, 
omitting  the  formal  parte,  are  as  follows: 

"  The  party  of  the  first  part  represents  that 
he  Is  the  owner  of  certain  land  at  the  place 
called  *  Lis!x>n,'  In  said  county,  to-wit:  West 
f  of  3.  W.  ^  of  section  one,  eighty  acres;  h1- 
so  the  E.  \  of  the  S.  E.  ^  of  section  two,  it 
being  eighty  acres;  also  the  N.  W.  i  of  the 
S.  E.  J.  and  the  S.  W.  J  of  the  N.  E.  J,  of 
section  two,  twlng  eiglity  acres;  and  also  the 
N.  E.  4  of  section  eleven,  it  being  one  hun- 
dred and  sixty  acres, — in  all,  four  hundred 
acres.  The  party  of  the  first  part  desiring 
to  have  the  said  county  of  lUnsom  organized, 
and  the  county-seat  located  at  said  town  of 
Lisbon,  and  the  said  party  of  the  first  part 
being  desirous  of  having  the  south-west 
branch  of  the  Northern  FmIQc  Railroad  cross 
the  Cheyenne  river  at  said  town  of  Lisbon, 
at  or  near  the  line  now  located  by  said  rail- 
road company,  therefore  the  said  party  of  the 
first  part  agrees  to  employ,  and  does  hereby 


employ,  Charles  W.  Buttz,  the  par^  of  the 
second  part,  as  his  attorney  and  agent  for 
the  purpose  of  working  to  accomplish  the 
above-named  object  in  such  manner  as  said 
Buttz  shall  think  proper.  The  said  Buttz 
agrees  to  visit  or  have  some  other  peisoa 
visit  Yankton.  Dakota,  if  necessary.  In  the 
interest  of  the  party  of  the  first  part,  and  to 
employ  and  obtain  the  assistance  of  any  per- 
son or  persons  that  he  may  see  fit  to  aid  In 
the  woi^  of  aooomplishing  the  object  of  this 
agreement  Now,  if  the  said  railroad  cross- 
es ttie  said  river  at  or  near  the  line  now  lo- 
cated at  the  said  town  of  Lisbon,  and  the 
county-seat  of  said  county  is  located  at  said 
town  of  Lisbon,  then  and  in  that  case  the 
party  of  the  first  part  agrees  to  sell,  and  does 
hereby  sell  and  assign,  unto  siUd  Buttz,  par- 
ty of  the  second  part,  ^xty  acres  of  said  land, 
to  be  selected,  as  follows:  The  party  of  the 
first  part  agrees  to  have  one  hundred  and 
twen^  acres  laid  ont  In  town  lots,  said  lots 
to  be  situated  as  follows:  Sixty  acres  in  X. 
E.  4  of  section  eleven,  twenty  acres  in  E.  \ 
of  S.  E.  1  of  section  two,  futy  acres  in  tm 
west  I  of  S.  W.  4  of  section  one;  all  being  in 
said  township  134,  range  56,  Bansom  coun- 
ty. The  parties  hereto  agree  to  take  eaoh  al- 
ternate lot.  The  said  Buttz,  party  of  the 
second  part,  agrees  to  ^  or  give  to  the  said 
B.  W.  branch  of  the  STortbern  Pacific  Batl- 
road  Oompany  any  and  all  the  lands  that  may 
be  agroed  upon  by  said  Buttz  and  railroad 
company,  aecessaiy  to  secure  stid  location, 
out  of  the  said  sixty  acres;  and  the  parties 
to  this  agreement  hereby  agree  that  the  said 
railroad  company  shall  have  the  right  to 
take  any  alternate  block  or  blocks,  acres  at 
parts  of  acres,  or  lots  in  any  part  of  said  de- 
scribed lands.  All  lands  so  taken  by  said 
railroad  company,  after  being  agreed  upon, 
shall,  as  aforesaid,  be  deducted  out  of  said 
sixty  acres  to  be  paid  over  to  party  of  second 
part.  The  party  of  the  first  part  hereby 
agrees  to  make  a  deed  free  of  charge  for  the 
number  of  acres  or  lots  agreed  upon  to  said 
railroad  oompany.  and  then  the  said  party  ot 
the  first  part  agrees  to  make  a  deed  convey- 
ing the  remainder  of  the  said  sixty  acres, 
blocks,  or  lots  to  the  said  C.  W.  Buttz,  party 
of  the  second  part,  for  and  in  consideration 
of  the  duties  and  services  rendered  and  to  be 
rendered;  said  conveyances  to  be  free  of  all 
charges,  except  the  services  said  Buttz  ren- 
ders as  attorney  to  party  of  tiie  first  part.  If 
any  other  railroad  should  be  built  upon  an- 
other line  than  the  one  mentioned  in  this 
agreement,  Into  the  said  town  of  Usbon,  be- 
fore the  road  mentioned  in  this  agreement, 
then  this  agreement  to  be  null  and  void.  It 
Is  further  agreed  that  unless  commissioners 
are  appointed,  within  sixty  days  from  dale 
of  this  agreement,  to  organize  said  county, 
then  this  agreement  to  be  void." 

It  appears  that  commissioners  were  ap- 
pointed within  the  60  days,  and  that  the 
county-seat  was  located  at  Lisbon,  as  con- 
templated by  the  contract.  There  Is  some 
confiiot  as  to  whrther  tiie  road  was  located  as 
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conteroplHted  by  the  agreement;  and  there 
are  other  matters  of  contention  between  the 
.  parties  as  to  whether  other  minor  conditions 
of  the  contmct  were  fuIQlIed  by  the  plaintiff; 
but.  In  the  view  we  have  talcen  of  the  case* 
It  will  not  be  necessary  to  consider  them. 
The  defendant  subsequently  platted  120  acres 
of  said  land,  and  conveyed  to  the  railroad 
company  each  alternate  one-half  block,  as 
contemplated  in  the  agreement  with  the  agent 
Delano;  and  be  declined  to  convey  to  the 
plaintiff  any  of  the  land  whatsoever  under 
the  contract  with  him.  Plaintiff  commenced 
suit  against  the  defendant  on  or  about  the 
12th  of  December,  1881,  asking  s  specific 
performance  (tf  the  written  contract..  Subee- 
qoentiy,  in  February*  1883.  the  complaint 
was  amended  by  leave  granted,  ag^n  asking 
a  specific  performance  of  the  written  contract ; 
and  In  May,  1888,  upon  order  of  the  court  to 
mak»  mare  specIQc,  the  complaint  was  again 
amended,  setting  np  the  puol  modiflaraon 
ot  the  written  contract.  Two  qnestiooB  of 
fact  are,  among  otbora,  contested  by  tbe  de- 
fendant: (1)  The  modtflcation  of  the  writ* 
ten  contract  by  parol;  (2^  that  any  oontract 
was  made  by  plaintiff  with  the  railroad  com- 
pany whereby  it  agreed  to  receive  less  than 
60  acroB  of  land  from  the  defendant.  The 
flndlnga  of  the  ooort  and  referee  complained 
of  by  tbe  defendant  are  all  excepted  to,  and 
Um  record  presents  all  the  evidence  Jtptm 
which  these  findings  were  mads,  and  Ilkfr- 
wise  all  the  evidence  In  the  case.  Tbe  ease 
bas  been  twice  arRued  in  this  court. 

A  great  deal  of  learning  has  been  displi^ed 
In  the  argnments  and  briefb  <mC  oonnsel*  not 
only  upon  the  miUn  qoesUons  involved,  but 
as  to  now  for*  under  oar  peculiar  pleadings, 
as  governed  and  controlled  by  ttie  organic 
act,  this  appellate  ooort  can  weigh  and  cim- 
alder  the  evidence  in  an  equity  case;  and  we 
are  referred  to  the  case  ct  Stringfellow  v. 
Gain,  99  U.  S.  613.  as  laying  down  the  doctrine 
that  in  snob  a  case  as  this,  should  there  be  a 
reversal,  the  oonrt  must  And  the  facts,  in- 
stead ot  sending  it  back  for  a  new  trial;  and 
concluding  therefrom  that  the  court  must 
wdgh  tboOTldenoe  in  such  cases  in  the  same 
manner  as  in  cases  formerly  octtnizable  in 
chancery.  The  question  Is  an  Intereating 
one,  how  far  the  court  in  any  case  on  appeal, 
ander  our  practice,  may  weigh  and  consider 
tin  evidenoe.  It  is  sufficient  for  this  case, 
however,  to  say  that  tbe  old  sotntiUa  rule  no 
longer  obtfUns;  and  the  courts  are  quite 
unantmons  to  this  extent  in  holding  that,  un- 
less there  is  a  substantial  confiict,  where  the 
finding  is  against  tbe  evidenoe  the  Judgment 
will  be  reversed. 

Tbe  plaintiff  seeks  to  recover  upon  a  parol 
modification  of  the  written  contract.  Such 
modification,  however,  is  not  so  far  independ- 
ent of  the  written  contract  that  it  can  be  con- 
sidered-as  a  separate  contract.  The  modifi- 
cation or  modified  contract,  so  far  as  its  con- 
sideration is  concerned,  is  based  solely  upon 
the  written  oontract ;  and  tbe  conditions  upon 
which  such  written  conbaot  was  based  are 


the  conditions  of  the  modified  contract. 
Therefore  it  becomes  necessary  to  inquire 
what  the  plaintiff  and  defendant  did  contract 
to  do.  Certain  of  the  circumstances  by  which 
the  parties  were  surrounded,  and  under  which 
the  parties  contracted,  are  enumerated  in  the 
Insttument  itself.  Others  are  detailed  in  the 
evidence,  all  of  which  are  admissible  in  con- 
sidering the  character  and  effect  of  the  con- 
tract; its  meanlngas  it  was  understood  by  tbe 
parties,  and  as  it  must  be  construed  in  law. 

The  contract  first  recites  that  the  defend* 
ant  is  the  owner  of  400 acres  of  land,  and  that 
he  is  desirous  of  two  things:  (1)  Tobavetbe 
oounty-seat  located  thereon;  (2)  to  have  the 
railroad  cross  at  that  place;  and  he  agrees  to 
employ  the  plaintiff  to  work  to  accomplish 
these  objects,  and  the  plidntiff  agrms  to  work 
to  accomplish  these  objects.  Then  follow  the 
conditlonBofUiIsoontni(^to*wit:  (I)  If  the 
railroad  crosses  at  or  near  this  land,  and  (2) 
if  the  oounty-4eat  Is  located  thereon,  then  the 
dtf  endant  shall  sell  a  certain  amount  of  these 
luids  to  the  plaintiff,  to-wlt,  60  acres  In  the 
sections  named,  tbe  parties  taking  alternate 
lots,  ^ow,  if  the  oontract  stopped  hwe.  Its 
language  would  be  reasonably  plain,  and  its 
meaning  reasonably  dear.  It  would  be  a  con- 
ditional contract^  in  which  the  defendant 
agreed  to  pay  or  give  the  plaintiff  60  acres  of 
land  for  Ids  services,  upon  the  condition  pre- 
oedent  that  the  eonnty-seat  ahovHA  be  located, 
and  the  railroad  cross  his  land,  as  therein 
speoifled;  but  there  follows  the  further  agree- 
ment of  the  plainUff,  to-wlt:  **He  agreee  to 
pay  or  give  to  the  railroad  any  and  all  the 
hinds  that  may  be  agreed  upon  by  said  Butts 
and  railroad  company,  necessary  to  secure 
said  location,  out  of  the  said  sixty  acres." 

It  will  be  observed  that  the  plaintiff  agrees 
to  "^pay  or  give**  to  the  railroad  company. 
He  does  not  agree  to  convey;  and  in  the  eon^ 
eluding  part  at  tbe  omtraot  the  defendant 
Ccriton,  agrees  to  convey  to  the  railroad  com- 
pany, "frae  at  cfaatge,  the  number  of  acres 
or  lots  agreed  upon,  ^  and  also  "to  oon vey  the 
remainder  of  the  nlxty  acres'*  to  the  plaintiff. 
This-specdfle  enumeration  In  the  contract  es- 
tablishes olearly  the  fact  that  the  whole  60 
acrea  were  not  to  be  conveyed  to  tbe  plaintiff, 
as  would  be  at  first  understood  by  reading 
that  part  of  the  oontract  in  which  he  agrees 
"to  sell,"  etc..  to  him  tbe  60  acres,  but  the 
construction  must  be  that  plaintiff  was  to 
make  an  agreement  with  the  railroad  com- 
pany for  as  small  amount  of  the  60  acres  as 
he  could,  and  that  tbe  defendant  should  con- 
vey to  it  the  amount  agreed  upon,  and  the 
balance,  if  any,  to  the  plaintiff.  This  inter- 
pretation is  made  clearer  and  more  certain  by 
the  further  agreement,  to-wit:  "  And  the  par- 
ties to  this  agreement  hereby  agree  that  the 
said  railroad  company  shall  have  the  right  to 
take  any  alternate  block  or  blocks,  acres  or 
parts  of  acres,  or  lots  in  any  part  of  said  de- 
scribed lands.  All  lands  so  t^iken  by  said 
railroad  company,  after  being  agreed  upon, 
shall,  as  aforesaid,  be  deducted  out  of  the  said 
eixXy  acres  to  be  paid  over  to  party  of  the  aec- 
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ond  part."  This  agreement  recoj^nizps  the 
fact  tb.it  in  no  event  wns  the  defendant  re- 
quired to  convey  more  than  60  acres,  and  that 
Uie  milroad  company  would  get  as  macli  less 
than  60  acres  as  the  plaintifC  eoiild  get  it  to 
consent  to  take.  The  contract  between  plain- 
tiff and  defendant  would  seem  to  be  drawn 
with  reference  to  the  contract  had  or  nego* 
tlatlons  pending  between  defendant  and  the 
agent,  Delano;  and,  tliongh  no  reference  is 
made  thereto,  yet  the  andertaking  of  the  plain- 
UflT  is  that  he  will  get  the  railroad  company 
to  be  satisQed  with,  and  to  take,  less  than  60 
acres  of  defendant's  land,  otherwise  he  (the 
plaintiff)  is  to  receire  nothing  under  the  con- 
trach  So  that  it  is  Incumbent  upon  him  to 
ahuw  thai  the  railroad  company  hm  consented 
and  agreed  to  take  less  than  60  acres  from  the 
defendant,  before  be  (the  plaintiff)  can  have 
any  claim  for  the  oouTegranoa  of  the  remain- 
der to  him. 

Here,  it  seems  to  as,  is  the  vulnerable  point 
of  this  case.  The  only  evidence  of  any  agreo- 
ment  between  the  plaintiff  and  the  railroad 
company  is  the  testimony  of  Mr.  Edwuds. 
Buttzdues  not  claim  to  have  made  any  agree- 
ment with  the  company  himself.  He  says: 
'*MaJor  Edwards  did  the  negotiating  with 
htm  [Delano^  at  my  request,"  Ami  the 
i^freement  claimed  to  have  been  made  with 
Delano  Is  related  by  Edwards  as  follows:  "I 
saw  Mr.  Delano  several  times  at  different 
places,  and  I  told  blm  that  Major  Buttz  had 
a  contract  of  this  kind;  that  Colton  was  to 
give  liim  sixty  acres  on  certain  conditions, 
and  Wiinted  to  know  if  he  could  help  it.  He 
said  that  the  railroad  company  would  require 
sixty  acres  themselves.  I  had  another  talk 
with  Mr.  Delano,  and  in  that  conversation  he 
said  that  he  thought  that  the  matter  could  be 
arranged  by  the  railroad  company  taking 
forty  acres  from  Oolton,  and  get  twenty  acres 
from  Harris;  and  I  sent  Major  Buttz  to  him 
with  the  contract.  At  that  time  I  had  never 
been  out  to  Lisbon,  and  so  don't  remember 
details  as  well  as  I  might.  He  said  that  be 
could  get  twenty  acres  from  Harris,  and  take 
forty  acres  from  Buttz;  leaving  Buttz  twenty 
acres.  1  don't  know  what  section  this  was 
in.  Question,  That  was  the  final  agreement 
between  you,  as  agent  for  Buttz,  and  Delano 
in  regard  to  that?  Answer.  Mr.  Delano  said 
tliey  must  have  sixty  acres,  and,  it  they  could 
get  twenty  acres  of  Harris,  they  would  take 
the  flirty  acres  of  Colton;  leaving  twenty 
acres  for  Buttz." 

Kdwards  was  interested  with  Buttz  in  get- 
ting ttie  railroad  company  to  take  leas  than 
60  acres,  and  was  delegated  by  Buttz  to  make 
tlie  necessary  negotiations,  the  result  of 
which  is  given  above.  Can  it  he  said  that 
tliis  was  any  evidence  of  a  contract  or  agree- 
ment to  take  40  acres  on  tlie  part  of  the  rail- 
road company?  The  most  that  could  possi- 
bly be  claimed  for  It  is  the  expression  of  an 
opinion  by  the  agent  of  tlie  company  to  the 
efffct  "that  the  matter  could  be  so  arranged." 
Does  the  language  admit  of  any  ititerpretalion 
upon  which  tlie  court  can  say  that  there  was 


then  a  present,  existing  contract  made,  by 
which  the  railroad  company  agreed  to  accept 
40  acres  from  Colton.  and  take  20  acres  from 
Harris?  Harris  was  not  present.  He  was- 
yet  to  be  seen.  The  contract  could  not  be 
consummated  without  his  assent.  In  fact, 
the  minds  of  those  present— Edwards  and  De- 
lano— had  only  so  far  met  as  to  draw  out  the 
expression  of  an  opinion  from  Delano  that  ha 
"thought  the  matter  could  be  arranged." 
There  is  no  evidence  of  any  subsequent  meet- 
ing of  Edwurds  and  Ddano,  and  no  evidence 
of  any  further  conversation  on  the  subject. 
Colton  expr«sly  denies  any  knowledxe  of 
any  agreement  between  plaintiff  and  Delano 
or  the  railroad  company  to  take  less  than  60 
acres;  but,  on  the  contrary,  he  says  the  rail- 
road company  always  insisted  on  the  full 
amount,  which  he  Anally  conveyed  to  it. 
Mr.  Delano,  called  as  a  witness  by  the  de- 
fense, and  intern^ted  as  to  any  agreement 
to  take  less  than  60  acres  from  the  defend- 
ant, says:  "I  never  had  any  conversittion 
with  Mr.  Buttz  about  forty  acru,  or  sixty  or 
eighty  acres,  or  any  other  amount  of  land.  I 
had  a  conversation  with  Edwards.  Quettion. 
When  was  tb»t?  Annoer.  It  was  some  time 
In  1881.  Q.  What  was  the  conversation?  A. 
It  was  about  this  contract.  Edwards  wanted 
I  should  go  into  an  arrangement  by  which  I 
would  release  Colton,  and  make  the  arrange- 
ment directly  with  Buttz,  instead  of  Colion, 
and  take  40  acres  from  Buttz.  I  asked  him 
what  I  would  make  oat  of  that;  that  I  had 
the  matter  fixed  op,  and  that  I  proposed  to 
stick  to  it.  In  this  conversation  I  got  the 
idea  that  the  land  that  was  to  be  phitted  down 
there  was  forty  acres;  and  I  recollect  asking 
Edwards,  If  I  took  forty  acres,  where  any- 
thing for  Buttz  would  come  from.  Q.  Did 
you  in  that  or  any  other  conversation  with 
Edwards  say  that  if  he  could  get  twenty  from 
Harris,  that  you  would  be  satisfied  with  for- 
ty? A.  No,sir.  Q.  Anytbingof tbatklnd? 
A.  No,  sir.  Q.  Or  that  it  could  be  arranged 
by  taking  forty  acres  from  Colton,  and  twen- 
ty from  Harris?  A.  No,  sir.  I  told  Ed- 
wards and  Buttz  that  I  would  have  nottilnn  to 
do  with  any  one  but  Colton  or  Harris ;  fori  had 
made  a  contract  with  them,  and  that  we  had 
agreed  as  to  what  we  would  do.  Stats 
whether  or  not  you  at  any  time  made  a  con- 
tract or  arrangement  with  either  Edwanis  or 
Buttz,  or  any  one  In  connection  with  Ed- 
wards and  Buttz.  affecting  the  property  In 
question.  A.  No.  sir;  not  in  any  way, 
sliape,  or  manner.**  Can  It  be  said  that  this 
was  any  evidence  of  an  existing  contract  up- 
on which  to  base  specific  performance? 

Again,  without  referring  to  the  question  of 
want  of  consideration  for  the  alleged  agree- 
ment between  the  plaintiff  and  the  railroad 
company,  (althougii  the  inquiry  by  the  agent, 
Delano,  as  to  what  the  railroad  company  was 
to  make  out  of  the  transaction  by  deducting 
20  acres,  and  giving  it  to  Buttz,  would  seem 
a  very  pertinent  one,)  the  objection  tliat  has 
urged  itself  most  forcibly  upon  our  atten- 
tion is  that,  admitting  some  contract  or  agre^ 
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■Dent  to  have  been  made  betwem  Delano 
and  the  plaintiff  by  which  the  railroad  com- 
pan7  wai  to  ooneede  the  20  aereB,  la  there  any 
eTldeiwe  of  such  a  contract  aa  would  release 
the  defendant  from  the  claims  of  thB  railroad 
company  upon  him,  and  that  be  could  plead 
as  a  defense  in  a  suit  by  the  railroad  compa- 
17  requiring  him  to  conr^?  Whether  the 
agreemrat  daimed  to  have  been  made  be- 
tween DeUno  and  Butte  was  one  of  retease 
of  right  to,  or  an  exchange  of,  real  property, 
it  was.  in  any  event,  a  contract  In  relation 
to  real  property,  and  within  the  atatute  of 
fmiids.  PuroeUv.  Miner,  4  Wall.  517.  And 
is  there  any  evidence  that  the  contract  sought 
to  be  established,  or  any  part  of  it,  was  in 
writing,  or  th^  any  part  of  It  was  ever  per- 
formed? Did  not  Butts,  la  bis  contract  with 
CfOlton,  bind  himself  to  get  the  railroad  com- 
pany to  agrtfe  to  tak  e  lees  than  60  acres  ?  Was 
the  agreement  such  that  it  was  revocaMe  at 
any  time  on  the  part  of  the  railroad  compa- 
ny,  or  was  it  a  binding  agreement, — one  that 
would  protp^  Cotton  in  his  conveyance?  Any 
agreement  in  writing  whereby  the  railroad 
company  had  consented  to  Co!ton*s  convey- 
ing 20  acres  to  Buttz  would  undoubtedly 
bave  tiad  that  effect  by  way  of  estoppel,  at 
least,  if  not  as  a  contract;  but,  In  absence  of 
such  an  agreement,  was  Colton  bound  to  con- 
Tf>y  to  Buttz?  He  only  at^reed  to  convey  to 
Buttz  **the  remainder  of  the  said  sixty  seres, 
blocks,  or  lota,"  after  lie  had  conveyed  to  the 
railroad  company  the  amount  selected  by  it. 
Jt  is  true  tliat  the  amount  so  selected  by  the 
railroad  company  must  have  6r8t  been  agreed 
apoii;  but,  in  absence  of  such  agreement, 
there  wasto  be  no  conveyance  to  Buttz.  Sup- 
posing that  the  agreement  had  been  that  the 
defendant  was  to  conv^  the  whole  60  acres 
to  the  railroad  copapany.  and  tliat  the  rail- 
road company  was  to  convey  to  Buttz  as 
much  as  he  could  get  it  to  agree  to  do,  (and 
the  real  effect  of  the  supposed  agreement  is 
not  much  different  from  the  one  the  parties  did 
malte.)  could  Buttz  have  required  the  rail- 
road company  to  convey  to  him  without  show* 
ing  that  the  contract  he  relief  npon  to  en- 
force was  a  valid  one,  and  was  not  within  ihe 
statute  of  frauds?  How,  then,  can  he  ex- 
pect to  recover  of  Colton,  who.  in  a  certain 
sense,  was  a  trustee  of  the  railroad  company, 
without  showi  Bg  either  a  binding  ai^reement, 
or  such  a  consent  to  the  immediate  convey- 
ance as  would  work  an  estoppel  on  the  com- 
pany ? 

The  result  of  the  contracts  of  Colton  with 
the  railroad  company,  and  of  Colton  with 
Buttz,  placed  him,  (Colton,)  as  we  have  al- 
ready said,  in  a  position  in  ttie  nature  of  trus- 
tee as  to  the  60  acres  of  land.  He  was  re- 
quired and  was  willing  to  give  that  much 
land,  and  no  more,  to  the  railroad  company. 
He  was  willing  to  convey  it  to  the  railroad 
company  direct;  or,  with  the  consent  of  the 
railroad  company,  he  was  willing  to  convey 
20  acres  of  it  to  Buttz  himself.  It  would 
hardly  be  contended,  if  A.  held  land  In  trust 
for  B.,  that  C.,  claiming  to  have  made  a 
v.43M.v.nal7—46 


parol  contract  with  B.,  could  compel  A.  to 
convey;  and  the  case  at  bar  Is  not  essentially 
different.  Colton  holds  the  l^pd  subject  to 
the  agreement  of  Buttz  and  the  railroad  fom- 
pany.  Whatever  Butts  gets  most  come  out 
of  the  60  acres  Colton  has  agreed  to  convey 
to  the  company.  And  it  may  not  be  out  ot 
place,  here,  to  soggeist  tbab  the  reeord  of  this 
case  discloses  the  fact  that  the  railroad  com- 
pany  would  bave  been  a  proper,  it  It  was  not 
a  necessary,  party  in  determining  the  ulti- 
mate rights  of  the  plaintiff  and  defendant. 
But  whether  Colton  had  made  any  such  con- 
tract with  the  railroad,  company  as  would 
bind  blm  to  convey  the  wliole  60  acres  is  not 
now  before  the  court  to  determine.  He  had 
a  right  to  insist  that  be  sliould  not  be  made 
liable  so  to  do;  and  he  therefore  had  a  rigM 
to  insist  that  tbis  plaintiff  should  comply 
with  the  terms  of  bis  contract,  and  make  an 
agreement  that  would  save  him  from  any  fu- 
ture claims  of  the  railroad  company.  No  such 
agreement  is  shown,  or  attempted  to  be 
shown;  and  no  existing  parol  contract  even 
can  be  gathered  from  the  evidence  produced. 

Nor  are  we  much  better  satlsAed  with  the 
proof  of  a  parol  modification  of  the  written 
contract.  The  rule  is  that  such  proof  must 
be  clear  and  satisfactory,  and,  as  some  of  the 
cases  say,  free  from  doubt;  bat,  barring  the- 
question  as  to  whethi^r  there  was  any  agree- 
ment between  the  partiM  to  exchange  the  20- 
acres  in  aec^on  1  for  20  acres  In  SMtion  11, 
we  are  met  with  the  further  objection  that 
there  was  no  such  part  performance  as  would 
take  the  agreement  out  of  the  statute,  and 
the  objection  seems  a  fatal  one.  The  plain- 
tiff relies  npon  his  performance  of  the  cond^ 
tions  of  the  written  contract,  that  the  de- 
fendant has  platted  120  acres,  100  of  which 
was  included  in  the  original  contract.  As  to 
this  reliance  of  plaintiff,  how  can  the  ori^- 
nal  consideration  lend  such  aid  to  the  parol 
contract  as  to  be  a  part  performance  of  itt 
The  parol  contract  stands  alone,  in  this  re- 
spect; and,  so  far  as  this  question  is  con- 
cerned, it  is  not  unlike  what  it  would  be  If 
defendant  had  performed  the  original  conr 
tract,  and  the  plaintiff  sought  to  enforce  the 
contract  of  exchange.  It  is  the  modidcation 
that  must  be  partly  performed  or  executed, 
to  give  it  such  life  or  power  as  to  allow  it  to 
control  a  prior,  existing  written  contract. 
The  modification  only  has  vitality  by  what 
has  been  done  under  It.  No  consideration 
has  been  paid  since  the  alleged  modiflcattun; 
and,  while  the  original  consideration  may 
feed  the  modified  contract,  it  is  impossible  to 
see  how  prior  acts  can,  by  any  system  of  rea- 
soning, t>e  held  to  be  an  execution  or  part 
performance  of  the  subsequent  contract  of 
modification.  But  the  platting  of  the  20 
acres  exchanged  by  defendant  la  claimed  to 
be  a  part  performance.  Defendant  claims 
this  was  done  under  his  contract  with  the 
company.  He  so  swears.  There  is  no  di- 
rect testimony  on  the  part  of  plaintiff  that  it 
was  done  under  the  contract  with  plaintiff. 
No  one  could  so  swear  but  defendant.  Ihe 
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only  teatimonj  is  such  as  can  be  derived  from 
the  act  of  platting,  and  from  defendant's 
own  testimony.  There  is  no  reason  appar- 
ent of  reco^  why  the  act  of  platting  may 
not  be  as  readily  referable  to  the  contract 
with  the  railroad  company  as  to  the  contract 
with  the  plaintiff.  Certainly,  it  cannot  be 
80  held  by  testimony  clear  and  satisfactory. 
The  supreme  court  in  Williams  t.  Morris,  95 
U.  S.  457,  says:  "It  is  not  enongh  that  the 
act  of  part  performance  is  evidence*  of  some 
agreement:  but  It  must  be  unequivocal  and 
satisfactory  evidence  of  the  particular  agree- 
ment charged  in  the  bill  or  answer."  See, 
also,  Phillips  v.  Thompson,  1  Johns.  Ch.  131; 
Jones  V.  Peterman,  3  iiierg.  &  R.  543  ;  2  Story, 
£q.  Jur.  §  762.  If  the  case  stood  upon  this 
error  alone,  we  should  be  unwilling  to  say 
there  was  any  evidence  to  warrant  the  court 
in  ooiicluding,  as  a  question  of  law,  that 
there  was  any  such  execution  of  the  parol 
contract  as  would  allow  it  to  modify  the 
prior  contract  tn  writing. 

Again,  we  are  unable  to  see  how  a  decree 
for  the  specific  performance  of  this  contract 
can  be  entered  under  the  pleadings  and  proofs 
now  lN>fore  the  court.  Courts  cannot  make 
contracts  in  attempting  to  enforce  them.  It 
can  only  enforce  contracts  made  by  the  par- 
ties themselves.  The  decree  in  this  case  gives 
the  plaintiff  the  half  of  a  large  number  of 
blocks  in  the  N.  £.  ^  of  section  11;  whereas 
he  was  to  have,  under  the  contract  sought  to 
be  enforced,  alternate  lots  in  that  part  of  the 
platted  land  not  taken  by  the  railroad  com- 
pany. If  this  decree  is  rendered  upon  the 
theory  that  the  railroad  company  has  selected 
its  40  acres  under  the  contract  so  modifled, 
as  claimed  by  plaintiff,  or  upon  the  theory  that 
the  defendant  has  selected  and  appropriated 
the  other  20  acres  of  this  particular  40,  we  are 
unable  to  see  why  a  specific  performance  under 
the  evidence  could  not.  with  the  same  pro- 
priety, be  enforced  against  any  other  part  of 
the  land  claimed  to  be  embraced  within  such 
modified  contract.  There  is  not  a  particle 
of  testimony  as  to  any  agreement  as  to  se- 
lection between  the  parties,  nor  as  to  any 
actual  selection  by  either  the  railroad  com- 
pany or  the  defendant,  unless  the  convey- 
ance by  the  latter  to  the  former  be  held  to  be 
such;  and,  if  It  be  so  held,  we  are  unable  to 
see  why  such  conveyance  can  be  deemed  to 
be  ti  selection  or  appropriation  of  land  in 
section  11,  more  than  In  8ection2.  Thecon- 
veyanet*  was  one  and  the  aame  act.  It  con- 
veyed the  entire  60  acres  by  alternate  lialf- 
btoclcs  and  acre  tracts  to  the  r^lruad  com- 
pany. It  left  the  entire  other  half,  or  60 
acres,  remaining  to  the  defendant;  and  if  the 
conveyance  was  a  seleotion  on  the  [lart  of  the 
railroad  company  in  section  2,  and  the  south 
40  in  section  11.  we  are  unable  to  see  by  what 
reasoning  It  waa  not  as  well  a  selection  of  the 
north  40  in  II,  or  how  the  conveyance  by  the 
defemlantof  the  north  40  in  11  was  any  more 
a  selection  or  appropriation  by  him  under 
the  alleged  modified  contract  than  his  con- 
v^auce  of  the  south  40  in  section  II,  or  that 


in  section  2.  It  is  In  evidence  that  the  land 
in  section  II  was  worth  •75  per  lot,  and  the 
conrt  finds  this  20  acres  to  be  worth  S24.000. 
while  the  evidence  shows  that  in  section  1 
the  land  was  worth  but  a  very  small  amount. 
Certainly,  the  value  of  the  land  could  not 
enter  Into  the  consideration  of  the  court  in 
determining  that  the  contract  should  be  en- 
forced against  tiiis  20  acres  alone.  Specido 
performance  is  not  invoked  to  punish  parties 
for  violation  of  contracts,  but  to  prevent 
such  violation.  If  the  defendant  ^  to  be 
mulcted  for  damages  for  the  violation  of  his 
contract,  it  must  be  done  as  damages  for 
breach  of  such  contract. 

As  to  the  objections  urged  in  this  court, 
that  the  contract  is  one  wliicb  the  courts  will 
refuse  to  enforce  on  the  grounds  of  public 
policy,  the  defendant  not  having  made  this 
an  issue  in  the  case,  and  the  court  below,  of 
its  own  motion,  not  having  seen  fit  to  give  it 
consideration,  we  content  ourselves  with  r» 
viewing  the  rulings  and  decisions  made  at 
the  trial  of  the  cause;  venturing,  however, 
the  suggestion  that  the  contract,  as  disclosed 
by  the  record,  is  not  of  tlie  character  which 
appeals  strongly  to  the  court  of  equity  to 
"strain  Ita  power  to  enforce  a  complete  pei^ 
formance."  We  are  unable  to  sne  how,  un- 
der any  rule  of  law  governing  tlie  specific 
performanoe  of  contracts,  the  decree  can  be 
sustained  upon  the  pleadings  and  evidence 
now  before  this  conrt.  The  judgment  must 
he  reversed,  and  a  new  trial  awarded;  all  the 
justices  concurring,  except  MoConnell,  J., 
who.  having  been  of  counsel,  did  not  sit  In 
the  caae,  and  Falusb.  J.,  who  dissents. 


SOHWEIOKHAKT  «t  ol.  V.  STUEWB. 

(5u2>r0rM  Court  of  Wisconsin.  Nov.  6, 1889.) 

VnumoM  nr  Civil  CjLsbs— Spboiiz.  Vxbdioi^ 
Nkw  Trul. 
1.  A  Maeisl  verdiot  found  aothlnit  due  plidn- 
tHU  by  daiendaot.  and  &>und  for  defeodaot  on  a 

couuter-cUUm.  Held,  that  refasal  by  the  trial 
court  of  a  motion  to  eater  judgment  for  plalDtifli 
for  tbe  amount  of  their  olidm,  leas  the  counter- 
claim, would  lot  be  dlstarbed  on  appeal,  thongfa 
the  finding  against  plaintiffs  was  not  supported  or 
the  evidence,  where  plaintiffs  did  not  move  to  set 
saide  any  part  of  the  special  verdict,  ob  it  will  not 
be  presumed  that  the  trial  court  was  satiafled  that 
the  evidence  supported  plalatiffs*  cl^m,and,  even 
if  this  were  true.  It  waa  in  its  disore^n  either  to 
enter  judgment  for  plt^ntiffs  or  order  a  new  trlaL 

3.  By  afterwards  moving  for  and  obtaining  a 
new  trial  plaintiffs  waive  th^  right  to  complain 
of  the  refusal  of  their  prior  motion. 

8.  Where  the  verdict  was  set  aside  on  the 
ground  that  it  was  "whoUy  unsupported  by  the 
evldeaoe,  **  It  was  Improper  to  Impose  on  pUntlffB 
payment  of  costs  of  the  former  trial  as  a  ocai  ^iUon 
of  granting  a  new  trlaL 

Appeal  from  superior  court,  Milwaukee 
county;  Geo.  H.  Noyes,  Judge. 

Stark  A  Sutherland,  fur  appellants.  FUb- 
fnf7  A  KtllUeat  for  respondent. 

TatjjoRi  J.   This  was  an  action  to  recov- 
er for  an  alleged  balance  due  to  the  appdl- 
lants  from  the  respondent  upon  a  contract 
'  for  the  sale  and  delivery  of  stooo.   The  re- 
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Bpondent  answered,  denying  the  plaintlfb' 
ol^m.  and  setting  up  a  coanter-«lalm.  The 
case  was  .tried  by  the  eoiirt  and  a  jury..  Upon 
the  trial  the  Jury,  under  the  order  of  the 
eonrfe,  found  a  spedal  verdict.  The  effect  of 
the  special  verdict  was  to  negative  the  plain- 
tifb'  right  to  recover  against  the  defendant 
for  any  amount  claimed  to  be  dne  them  from 
%h9  defe^ulant.  and  to  find  In  favor  of  the  de- 
fendant upon  his  oounter-daim  the  sum  of 
•175.  Upon  the  rendition  of  this  vardirt 
the  plaintiib  and  appellants  first  moved  the 
trial  eourtt  upon  the  records  and  files  In  the 
case,  the  minutes  <tf  the  conrt,  and  the  testi- 
mony given  on  the  trial  of  the  rase,  and 
upon  the  special  verdict  of  the  jory,  for  judg- 
ment in  favor  of  the  plalntltb  for  the  amount 
of  their  claim,  lees  the  sum  ot  ^17S,  found 
due  to  the  defendant  on  his  counter-claim. 
Tills  motion  was  denied  by  the  court  below, 
and  thereafter  the  plaintiffs  made  a  moiioii 
to  set  Hsi'le  the  verdict*of  the  jury,  and  fur  a 
new  trial.  This  motion  was  granted  by  the 
■court,  and  the  following  order  was  madu 
upon  suci)  motion:  "The  plaintiff'  motion 
in  this  action  to  set  aside  the  verllct  of  the 
Jury,  and  grant  a  new  trial  herein,  having 
been  duly  argued  before  this  court  upon  the 
6tb  day  of  October,  1888,  George  E.  Suther- 
land, as  attorney  fur  the  plaintiffs,  appearing 
In  fitvor  o^  said  motion,  and  Fieblng  &  KlU- 
i]ea,aa  attorneysfor  the  defendant,  In  opposi- 
tion thereto,  and  the  court  being  of  the  opin- 
ion that  the  answer  to  thb  fourth  question  in 
the  special  verdict  returned  by  the  Jury  was 
wholly  unsupported  b;  the  evidence  given 
on  the  tsial  of  the  cause,  and  having,  on  the 
8d  day  of  November,  1B88,  upon  that  ground, 
directed  that  the  verdict  be  set  aside,  and  a 
new  trial  granted  herein,  upon  the  condition 
that  tlie  plaintiffs  pay  the  costs  of  the  former 
trial,  but  no  written  order  having  been  made 
or  signed,  it  is  now  ordered  that  the  plain- 
tiffs* motion  for  a  new  trial  b  and  the  same 
hereby  is,  granted,  upon  condition  that  the 
plaintiffs  pay  to  the  defendant  the  costs  of 
the  former  trial,  and  Ch^  thU  written  order 
be  entered  as  of  the  8d  day  tt  November, 
1888." 

The  plaintiffs  have  appealed  to  this  court, 
first,  from  the  order  denying  their  motion  for 
judgment  in  their  favor  upon  the  evidence 
«nd  the  special  verdict,  and  also  from  tiie  or- 
der setting  aside  tiie  special  verdict,  and 
granting  a  new  trial,  and  specifically  from 
that  part  of  the  order  granting  a  new  trial 
which  compels  Lbe.plaintiffs'to  pay  to  the  de- 
fendant ttie  costs  of  the  former  trial.  The 
Irarned  counsel  fur  the  appellants  claim  that 
their  first  motion  for  Jiidftment  should  have 
been  granted,  because,  as  it  is  claimed,  that 
])art  of  the  speciul  verdict  which  fuund 
against  the  plaintiffs'  cause  of  action  was 
wholly  unsupported  by  the  evidence,  and, 
for  that  reason  the  trial  court  shuuld  have 
rendered  Judgment  upon  thq  special  verdict, 
without  regard  to  the  finding  of  the  jury  up- 
on that  question. 

We  think  the  trial  court  was  right  in  de- 


nying the  first  motion,  for  tlie  reason  that 
the  special  verdict  would  not  support  a  judg- 
ment for  the  plaintilts,  and  because  the 
plaintiffs  did  not,  upon  that  motion »  move 
to  set  aside  so  mudi  of  the  special  ver- 
dict as  stood  in  the  way  of  the  plaintiffs' 
right  of  recovery.  It  Is  clear  to  na  that  a 
judgment  should  not  be  rendered  which  is  in 
oonUict  with  the  Special  verdict  until  snoh 
parts  of  the  special  verdict  as  »:« in  confiiot 
with  the  judgment  renderod  are  set  aside. 
It  is  claimed,  however,  by  the  learned  dowor 
sel  for  the  a[q>ellants  that,  if  the  court  was 
satisfied  that  the  findings  in  the  special  ver^ 
di<^  which  stand  la  the  way  of  the  plaintiffs* 
recovery  are  wholly  unsupported  by  the  evi- 
dence, it  is  the  doty  of  the  trial  wuxt  to  dis- 
regard suoh  finding,  and  render  judgment 
upon  what  remains  of  the  special  verdict,  and 
upon  such  other  facts  as  are  establishod  by 
the  undisputed  evidence  in  the  case. 

We  do  not  think  that  the  rantentlon  made 
by  the  learned  counsel  for  the  appellants  ia 
supported  by  the  decisions  of  this  court,  and 
we  find  no  authority  in  the  decisions  of  oUiw 
courts  which  sustains  their  contention.  The 
utmost  extent  to  which  this  court  has  gone 
in  authorizing  the  trial  courts  to  disregard 
the  special  verdict  rendered  by  a  jury,  when 
such  verdict  Is  wholly  unsupported  by  the 
evidence,  is  to  set  aside  such  verdict,  and 
then,  in  its  discretion,  and  not  as  an  absolute 
duty,  to  enter  judgment  In  accordance  with 
the  undisputed  evidence  in  the  case,  orto  set 
aside  the  verdict  entirely,  and  grant  a  new 
trial.  Gammon  v.  Abrams.  53  Wis.  823- 
326.  10  N.  W.  Bep.  479;  Schweitzer  v.  Con- 
nor. 57  Wis.  177-182.  14  N.  W.  Rep.  922; 
McNarra  v.  Railway  Co., 41  Wis.  69;  Hutch- 
inson V.  liaiiway  Co.,  Id.  541;  Williams  v. 
Porter.  Id.  422-430;  Ward  v.  Busack,  46 
Wis.  407,  413,  1  N.  W.  Rep.  107;  Weisel  v. 
Spence.  59  Wis.  301,  IS  N.  W.  Rep.  165;  Ault 
V.  Manufacturing  Co.,  54  Wis.  300-304, 11 N. 
W.  Rep.  545;  Berg  v.  Railway  Co..  50  Wis. 
419-425. 7  N.  W.  Rep.  347 ;  Wriglifcw.  City  of 
FoHHoward,  60  Wis.  119. 18  N.  W.  Rep.  750. 
Had  the  plalntilTs  asked  the  court,  upon  its 
first  motion,  tu  set  aside  tliat  part  of  the  special 
verdict  which  stood  in  the  way  of  the  plain- 
tiffs' recovery,  and  then  to  enter  judgment 
in  their  favor  for  the  amount  of  their  claim, 
less  the  amount  of  the  defendant's  counter- 
claim, on  the  ground  that  the  undisputed  ev- 
idence showed  that  the  plaintiffs  were  enti- 
tled to  recover  the  whole  amount  of  their 
claim,  and  the  court  had  granted  such  mo- 
tion, there  would  be  just  ground  for  the  con- 
tention that  this  court,  upon  appeal  from 
such  judgment,  would  affirm  the  direction  of 
ttie  trial  court,  if  we  were  satisfied  that 
the  trial  court  was  right  in  holding  that  the 
undisputed  evidence  established  the  plain- 
tiffs* claim.  See  cases  above  cited.  But  in 
this  case  there  are  several  reasons  why  this 
court  w^ill  not,  upon  this  appeal,  direct  the 
court  below  to  enter  the  judgment  asked  for: 
First.  The  plaintiffs,  by  their  first  motion, 
did  not  ask  to  set  aside  any  part  of  the  spe- 
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dal  Tordlet.  To  enter  ;fttdgment  upon  the 
Terdtot  la  favor  oi  the  plaintifTs  would  be  to 
enter  a  judgment  In  conflict  with  the  verdict. 
Baeond,  Because  the  trial  judge,  upon  soch 
motion,  refused  to  grant  the  judgment  asked 
for,  we  cannot  presume  that  upon  such  mo- 
tion he  was  satisfied  that  the  undisputed  evi- 
dence showed  that  the  plaintiffs  were  entitled 
to  judgment  for  the  whole  amount  of  their 
diUm.  Third*  Even  though  It  appeared  that 
the  learned  trial  judge  was  of  the  opinion, 
upon  such  motion,  that  upon  the  undisputed 
evidence  the  plaintiffs  ought  to  recover,  yet, 
as  the  jury  had  found  upon  that  question 
submitted  to  them  the  contrary.  It  was  with- 
in bis  discretion  either  to  difect  judgment 
for  the  plHiDtifTs.  or  to  grant  a  new  trial  In 
the  case.    See  Gammon  v.  Abrams,  supra. 

We  are  also  of  the  opinion  that  the  plain- 
tiffs, if  they  ever  bad  any  right  to  have  this 
court  review  the  order  made  bv  tlie  trial 
court  upon  their  first  motion,  have  waived 
such  right  by  moving  for  and  obtaining  a 
new  ti-ial  in  the  action.  It  seems  to  us 
Inconsistent  for  the  pliilntifls  to  ask  for  and 
obtain  an  order  setting  aside  the  verdict  and 
granting  them  a  new  trial,  and  at  the  same 
Ume  cisdm  that  no  new  trial  should  be  had 
because  they  are  entitled  to  judgment  in 
their  favor  on  tlie  first  trial.  We  do  not 
think  tills  court  should  reverse  an  order 
asked  for  and  obtdlned  from  the  court  below 
by  the  appellants  tliemselves. 

It  Is,  however,  insisted  by  the  learned 
counsel  for  the  appellaiits  that  they  are  not 
estopped  from  complaining  that  the  trial 
court  charged  them  with  the  costs  of  the 
former  trial  as  a  condition  uf  granting  a  new 
trial  In  the  action.  Ordinarily  the  question 
of  costs  upon  granting  a  new  trial  is  in  the 
diacrftlon  of  the  trial  court.  Exception  Is 
usually  made,  when  a  new  trial  is  granted, 
on  account  of  the  misconduct  of  the  jury  In 
rendering  a  perverse  verdict.  In  this  case 
the  trial  court  has  said  that  the  verdict  ought 
to  be  set  aside  and  a  new  trial  granted  be- 
cause the  verdict  is  wholly  unsupported  by 
the  evidence.  Without  looking  Into  the  rec- 
ord for  the  purpose  of  ascertaining  whether 
the  learned  judge  is  supported  in  his  opinion, 
we  think  he  was  not  justified,  upon  hia  the- 
ory of  the  case.  In  charging  the  costs  of  the 
former  trial  to  the  plaintiffs  as  a  condition  of 
the  new  trial.  If  the  plaintiffs  made  a  clear 
case  upon  the  first  trial,  and,  by  the  perver- 
sity oi  the  jury,  they  failed  to  obtain  a  verdict 
in  their  favor,  there  can  be  no  justice  in 
chHrging  them  with  the  costs  of  that  trial  in 
order  to  entitle  them  to  a  new  trial.  Baxter 
V.  Payne,  1  Pin.  505;  Emmons  v.  Sheldon, 
26  Wis.  648-650;  Pound  v.  Uoan,  45  Wis. 
130;  Board  of  Supervisors  v.  Stalil,  48  Wis. 
593,  4  N.  W.  Rep.  752;  Kayser  v.  Hwrt- 
nett,  67  Wis.  256.  80  N.  W.  Rep.  363;  Hodg- 
son  V.  Barvis,  2  Chit.  268.  Wlien  a  new 
trial  is  granted  because  the  verdict  is  wholly 
unsupported  by  the  evidence,  we  are  of  the 
opinion  ttiat,  upon  granting  such  new  trial, 
the  costs  of  the  former  trial  should  not  be 


charged  to  the  puty  obtaining  the  new  trial* 
as  a  condition  of  granting  sudi  new  trial. 
A  verdict  of  a  jury  which  is  wholly  unsup- 
ported by  the  evidence  Is  clearly  a  pervecw 
verdict;  aa  much  so  as  if  rendored  in  direct 
violation  of  the  law  of  the  case,  as  laid  down 
by  the  court  upon  the  trial  of  the  artion. 

The  appeal  from  the  order  refusing  to  ren- 
der judgment  in  fbvor  of  the  plaintiffs  upon 
the  verdict  Is  cUsmtesed.  The  i^ht  ot  the 
plaintifb  to  appeal  from  that  order  was 
waived  by  their  obtaining  an  order  fora  new 
trial.  So  much  of  the  second  order  appealed 
from  as  sets  aside  the  verdict  and  grants  a 
new  trial  la  affirmed.  That  part  of  such  or^ 
der  which  directa  the  plalnUlh  to  pay  to  the 
defendant  the  costs  of  the  former  trial  is  re- 
versed. Each  party  will  pay  his  own  costs 
of  this  appeal,  and  the  appellants  will  pay 
thcf  tees  M  the  clerk  of  this  eourt 


SoniERL  V.  BArHEL. 

{Supreme  Court  of  WUconsin.  Nov.  S,  1888.) 
pATicaHT— Br  OaDBK— L1.0HH. 
L  la  an  action  to  recover  the  price  of  goods 
sold,  defendant  testified  that  he  gave  to  the  plain- 
tiff, in  payment,  an  order  upon  two  persona  who 
owed  hfm  moner,  and  pl^nufl  aooepted  tba  same; 
that  aubsequenuy,  ana  before  the  biioging  of  this 
action,  defendant  settled  with  the  drawee  of  the 
order,  and  It  was  charged  to  defendant ;  that  the 
order  had  sever  bees  preaented  or  retnmed  to  de- 
fendant, and  that  he  did  not  know  whether  the 
same  had  in  fact  been  paid.  Plaintlil  teatifled  that 
he  had  never  gotten  any  money  on  the  order,  the 
drawees  refusing  to  pay  it  for  the  reason  that  they 
had  no  money  to  pay  it;  ttiat  he  notified  defeDa> 
ast  of  the  refusal  of  the  drawee  to  whom  the  order 
was  first  presented,  and  defendant  directed  him  to 
present  it  to  the  other.  There  was  no  eridenee 
that  defendant  was  ever  notified  of  the  presenta- 
tion of  the  order  to  the  latter,  or  of  his  refnsal  to 
pay  IL  Held  that,  plaintiff  having  thus  failed  to 
notify  defendant  within  a  reasonable  time  that 
paymeDt  was  refused,  the  direction  at  a  verdlot  for 
defendant  was  proper. 

a.  PhOntlfPa  laches  bttag  estsblMiad  by  soidi 
evidence,  his  offer  to  prove  defendant's  promise 
to  pay  the  order,  without  offering  to  prove  his 
knowledge  of  the  laches,  was  properly  rejected,  aa 
the  proiuae  was  not  binding  upon  defendant  un- 
less ae  had  such  knowledgeu 

Appeal  from  circultcourt,  Jackson  county; 
A.  W.  Newuan,  Judge. 

Action  by  Ignatz  Schlerl  against  Andrew 
Baumel  to  recover  for  goods  sold.  The  court 
directed  a  verdict  for  defendant,  and  plaintiff 
appeals. 

This  action  was  commenced  in  justice's 
court.  In  his  complaint  the  plaintiff  alleged, 
in  effect,  that  the  defendant  whs  indebted  to 
him  on  an  account  for  goods,  wares,  and 
merchandise  sold  and  delivered  to  the  defend- 
ant, at  his  special  instance  and  request,  Ko< 
vemtier  10,  1884,  In  the  sum  of  S75.33,  ac- 
cording to  the  account  thereunto  annexed. 
The  plaintiff  oblHlned  judgment  in  the  jus- 
tice's court  by  the  default  of  the  defendant. 
Thereupon  the  defendant  appealed  to  the  cir- 
cuit coiirt,andliled  an  answer  therein  to  the 
effect  that  be  admitted  the  receipt  of  tlie 
gouils  mentioned  in  the  account,  and  alleged 
payment  ttiereof  by  an  order  upon  F.  S.  l)a- 
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vldaon  and  Oliver  Darwin  for  th«  amount  of 
said  clfUm,  and  In  full  payment  tliere(^,  and 
that  the  same  was  received  by  the  plaintiff 
ill  payment;  that  thereafter  datendant settled 
with  said  Darwin,  and  upon  snoh  settlement 
the  amount  <tf  said  order  was  deducted  by  the 
said  Darwin  frora  the  amount  doe  from  blm 
to  the  defendant;  that  the  order  had  never 
been  returned,  and  that  the  debt  had  been 
paid  as  stated.  The  order  mentioned  was  in 
the  words  and  figures  ftdlowins.  to-wit: 
*'«80^.  Millston,  Wis.,  Marah  mh,  im. 
O.  Darwin  aiul  P.  S.  I^vidson:  Please  pay 
Ignatz  Sdilarl  eighty  dollars,  and  charge  to 
account.  A.  Bavhbl."  At  the  close  of  the 
trial  the  court  directed  a  verdict  In  favor  of 
the  defendant,  and  from  the  jud^pnentthue- 
<m  the  plaintiff  brings  this  appml. 

BUOunan,  TourtelloU*  4  itloomftipdole, 
for  .appellant.  I>winruil  (ft  Waldo,  for  re- 
spondent. 

GAS80DA.T.  J.,  (d^r  ttating  the  /acta  a» 
above,)  Upon  the  trial  the  court  held  that 
the  defendant  had  the  afflrmntlve  of  the  Is- 
sue presented.  Thereupon  the  defendant 
gave  evidence  to  the  effect  that  the  plaintiff 
called  up<Hi  him,  and  requested  payment  of 
the  amount  of  his  bill ;  that  he  had  not  the 
money  at  the  time,  and  thereupon  informed 
the  plaintiff  that  he  had  a  contract  with  Dar- 
win to  get  in  logs  for  him  from  the  land  of 
Davidson;  that  there  was  a  large  amount  due 
bim  upon  the  contract,  and  that  he  claimed  a 
lien  upon  the  logs  therefor;  that  the  plaintiff 
then  stated  that,  if  they  owed  the  defendant 
anything,  be  would  accept  an  order  from  him 
npon  them;  that  thereupon  the  order,  of 
"Which  a  copy  Is  contained  in  the  foregoing 
statement,  was  drawn  and  signed  by  the  de- 
fendant, and  by  him  delivered  to  the  plaintiff; 
thatsulMequently,  and  before  the  commence- 
ment of  this  action,  tbe  defendant  settled 
-with  Darwin,  and  that  in  that  settlement  the 
amount  of  tbe  order  was  charged  up  to  the  de- 
fendant, and  credited  and  allowed  to  Dar- 
win; that  theorder  had  never  been  returned  or 
presented  to  the  defendant,  and  timt  he  never 
saw  it  after  it  was  given  until  it  was  pro- 
duced upon  the  trial  by  the  plaintiff's  attor- 
ney; that  the  defendant  did  not  know  wheth- 
er Darwin  and  Davidson,  or  either  of  them, 
bad  ever,  in  fact,  paid  tbe  order;  titat.  iday 
28,  1886,  the  defendant  commenced  an  ac- 
tion axainst  Darwin  and  Davidson  toenforce 

lien  upon  such  logs.  Thereupon  the  plain- 
tiff gave  evidence  to  the  effect  that  at  the 
iime  lie  received  tlie  onier  the  defendant  re- 
quested a  receipt  for  the  bill,  but  that  the 
plaintiff  refused  to  give  it,  saying  be  would 
accept  the  order,  and  jii^e  a  receipt  when  he 
got  the  money;  that  the  plaintiff  presented 
theorder  to  Dnvidsoii,  who  tiilU  bim  he  did 
not  owe  the  defendant  anrthing;  that  the 
plaintiff  thereupon  wrote  the  defendant,  who 
replied  by  directing  him  to  send  the  order  to 
Darwin,  wlio  might  pay  it;  itmt  Darwin  did 
•n*t  pay  it  for  the  reason  that  he  liad  no 
noney  to  pay  it,  but  said  he  should  get  some 


money  from  Davidson;  that  tbe  plaintiff 
never  got  any  money  on  tbe  order.  The 
plaintiff  oflbred  in  evidence  tbe  Judgment 
roll  in  the  lien  suit  mentioned,  from  which  It 
appeared  that  the  amount  due  the  defendant, 
and  for  whiob  he  obtained  judgment  against 
Darwin,  and  a  lien  therefor  on  the  logs,  after 
resiatHnce  of  the  same  by  Davidson,  was 
$1,591.25*  Testimony  waa  alsoglven.  in  be- 
hidf  of  the  plaintiff,  to  the  effect  that  in  the 
tell  of  1887  the  defendant  stated  to  a  work- 
man that  tbe  plaintiff  got  nothing  on  his  or- 
der, and  would  not,  nor  for  bis  account;  that 
tbe  plainUff  caused  tbe  order  to  be  presented 
to  Darwin,  but  was  unatde  to  get  any  money 
upon  it;  that  subsequently  the  witaees,  in 
behalf  of  tbe  plaintiff,  had  a  talk  with  the  de- 
fendant about  pajdng  It.  Tbe  eonrt  having 
th«i  ruled  that  Hi  was  immaterial  as  to  what 
the  defendant  said  to  such  witness  about 
paying  tho  order,  the  plaints  thereupon  of- 
fered "to  prove  by  tbe  witness  that  at  that 
Ume  he  aaii  he  would  p^y  the  order"  to 
the  plainUff.  Thereup<»i  the  ph^ntiff  was 
recalled  by  bis  counsel,  and  testlHed  to  tlie 
effect  that,  a  couple  of  days  after  he  presented 
tbe  order  to  Davidson,  and  he  refused  pay- 
ment, be  wrote  the  defendant,  and  about  two 
months  afterwards  saw  him  and  told  bim. 

Tbe  foregoing  is  tbe  substance  of  the  evi- 
dence upon  which  the  court  directed  a  veiw 
diet  in  favor  of  the  defendant.  Tbe  correct- 
ness of  suoh  ruling  is  the  only  question  pre- 
sented for  consideration.  Of  course,  for  tlie 
purposes  of  this  appeal,  we  must  assume  that 
tbe  plaintiff  could  have  proved  by  the  witness 
who  presented  the  order  to  Darwin  that  he 
subsequently  talked  with  the  defendant  about 
paying  it.  and  that  tbe  defendant  then  prom- 
ised to  pay  the  same  to  the  plaintiff.  If  such 
promise,  with  the  other  evidence  in  the  rec- 
ord, would  have  been  sufBcient  to  have  re- 
quired a  direction  in  favor  of  the  pialn^,  or 
to  liave  carried  the  esse  to  the  jury,  then 
such  offer  was  improperly  excluded,  and  the 
judgment  must  be  reversed;  otherwise  af- 
firmed. In  Meblberg  v.  TIsher,  24  Wis.  607, 
the  defendant,  being  indebted  to  the  plalnttll 
on  settlement  for  kibor  in  a  sum  named,  gave 
to  the  latter  an  order  on  tiiird  persons  for  tbe 
amount  of  such  indebtedness,  with  direction 
to  pay  the  sum  named  to  the  plaintiff,  and 
charge  the  same  to  the  defendxnt.  It  ap- 
peared from  the  testimony  that  tbe  plaintiff 
presented  the  order  to  the  drawees  for  pay- 
ment, but  was  informed  by  tbem  that  "they 
had  no  money  to  pay  it;"  that  tiie  plaintiff 
ti.ereafter  never  had  any  conversation  with 
the  defendant  about  the  order.  The  suit  was 
brought  upon  the  account  for  the  labor 
against  the  drawer  of  the  order,  as  here. 
The  plaintiff  recovered  in  the  trial  court,  but 
the  judgment  was  reversed  in  this  court.  In 
tbe  opinion  of  tlie  court,  by  Dizon,  C.  J.,  It 
was  in  eifect  said:  "The  written  Instrument 
[described]  was  a  bill  of  exchange.  It  Is  not 
essential  to  the  validity  of  a  bill  of  exchange 
that  it  should  be  made  payable  to  order  or 
be^er,  or  liave  tbe  wonto  '  value  received.* 
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or  be  payaUe  at  a  day  certain,  or  at  any  par- 
ticular place.  *  *  *  The  taking  of  a  bill 
of  exchange  on  a  prerious  indebtedness  of  the 
drawee  to  the  payee  Is  prima  faett  payment 
Of  the  debt.  It  is  absolute  payment,  if  the 
payee  or  holder,  ttirougb  his  own  negiigenee, 

*  *  *  fails  to  present  It  within  the  proper 
time,  or,  presenting  it,  fails  to  give  proper 
notice  of  its  non-acceptance  or  non-payment, 
In  cnses  where  sudi  notice  ia  required. 

*  *  *  The  bill  here  was  presented  for  ac- 
ceptance and  payment,  and  both  were  re- 
fused ;  but  no  notice  thereof  was  given  to  the 
defemlant,  Tisher.  This  was  a  discharge  of 
the  debt  sued  upon,  unless  it  can  be  shown 
that  the  case  was  one  In  which  such  notice 
was  not  required.  The  general  rule  Is  that 
notice  must  be  given.  To  this  rule  there  are 
some  exceptions;  one  of  which  is  Where  the 
drawer  bus  -no  funds  or  effects  in  the  hands 
of  the  drawee."  It  wns  then  held  that  the 
attempt  to  bring  the  case  within  such  excep- 
tion was  a  failure,  for  the  reason  that  the 
mere  statement  of  the  drawees,  at  the  time 
the  order  was  presented  to  them  for  payment, 
that  "they  have  no  money  to  pay  it,"  "was 
no  evidence  to  establish  the  fact"  that  the 
drawer  had  no  funds  or  effects  in  his  hands 
with  which  to  pay  it.  That  case  has  since 
been  repeatedly  sanctioned  by  this  court. 
Gorbett  v.  Clark,  45  Wis.  40t>;  AUhd  v.  £1. 
dred.  50  Wis.  135. 136.  6  K.  W.  Rep.  566. 

In  the  case  at  bar  It  appears  from  the  on- 
disputed  evidence  that  at  the  time  of  giving 
the  order,  and  for  a  long  time  thereafter,  the 
drawees  were  indebted  to  the  defendant  in 
an  amount  several  times  In  excess  of  the  or- 
der; and  that  at  the  time  of  the  defendant's 
settlement  with  Darwin  the  amount  of  the 
order  was  taken  out,  and  credited  to  the 
latter,  and  charged  op  to  the  defendant. 
This  was  equivalent  to  funds  in  their  bands 
to  pay  the  order.  Mehlberg  v.  Tisber,  su- 
pra; Walker  v.  Rogers.  89  Amer.  Dec.  S48. 
There  is  no  evidence  as  to  the  length  of  time 
after  the  plaintiff  received  the  order  before 
he  prraented  the  same  to  Davidson,  nor  when 
it  was  so  presented.  So  there  is  no  evidence 
tending  to  show  how  long  after  the  plaintiff 
obtained  the  order  before  he  caused  the  same 
to  be  presented  to  Darwin,  nor  how  long  aft- 
er such  presentation  befwe  the  witness  pre- 
senting the  same  talked  with  the  defendant 
about  paying  it.  There  is  no  evidence  that 
the  defendant  was  ever  told  by  the  plaintiff 
or  his  witness  or  any  one  that  the  order  had 
been  presented  to  Darwin  for  payment,  or 
that  be  had  not  accepted  it,  or  had  refused  to 
pay  it.  The  only  remaining  question  is, 
therefore,  whether  the  plaintifl^s  failure  to 
present  the  order  for  payment  within  a  rea- 
sonable time  after  he  obtHined  it,  and  his  fail- 
ure to  give  the  defendant  notice  of  non-pay- 
ment within  a  reasonable  time  thereafter, 
was  waived,  and  the  case  brought  within  the 
exception  to  the  general  rule  above  qtiuted 
from  the  case  cited,  by  tlie  subsequent  prom- 
ise of  the  defendant  to  pay  the  older,  assum- 
ing that  be  did  so  promise. 


It  Is  well  settled  that  where  the  drawer  of 
a  bill  or  Indorser  of  a  note  has  been  dis- 
charged 1^  the  holder's  laches,  and  then, 
with  full  knowledge  of  all  the  facts  eonatitut- 
Ing  such  discharge,  promises  to  pay  the  same, 
he  tliereby  waives  such  laches  and  rendera 
himself  liable.  Thornton  v.  Wynn,  12  Wheat. 
188;  Matthews  v.  Allen,  16  Gray.  694;  Bank 
v.  Ashwortb,  106  Mass.  603;  Trimble  v. 
Thome,  16  Johns.  152.  8  Amer.  Dec.  302. 
with  notes;  Rosa  v.  Hurd.  71  N.  Y.  14.  It 
is  equally  well  settled  that,  where  he  makea 
such  promise  without  such  knowledge,  he 
does  not  thereby  waive  such  laches,  nor  ren- 
der himself  liable.  Low  v.  Howard.  lOGush. 
169;  Kelley  v.  Brown,  6  Gray,  108;  Fother- 
Ingham  v.  Price,  1  Amer.  Dec.  618;  Trimble 
V.  Tborne,  supra;  Edwards  v.  Tandy,  36 K.  H. 
540;  Tickner  v.  Roberts.  80  Amer.  Dec.  706; 
Bank  v.  Southard.  17  N.  .T.  Law.  473;  Bank  v. 
Ferry.  43  Amer.  Dec.  168;  Bank  v.  Harper, 
Id.  226:  Hiintv.  Wadleigh.26Me.271:  Walk- 
er v.  Rogers.  40  III.  278:  Freeman  v.  O'Brien, 
38  Iowa.  406;  Lilly  v.  Petteway,  73  N.  C.  358; 
3  Hand.  Com.  Pwper.  §  1378;  2  Daniel,  Neg. 
Inst.  §  1149.  Some  of  these  cases  go  to  the  ex- 
tent of  holding  that  such  promise  is  not  bind- 
ing, even  where  the  promisor,  at  the  time  of 
making  the  same,  knew  thMt  payment  had 
not  been  demanded,  (Low  v.  Howard,  supra;) 
or  stated,  at  the  time  of  making  the  proiuiae, 
that  he  had  no  dependence  on  the  party  pri- 
marily liable  to  pay  it.  and  understood  the- 
inatrument  was  lying  overdue,  and  had  been 
expecting  it  would  be  sent  on  for  collection 
before,  (Bank  v.  Southard,  supra;)  or  knew, 
at  the  time  of  making  the  promise,  that  the 
person  primarily  liable  was  insolvent,  (Hunt 
V.  Wadlelgh,  supra;)  or  had,  prior  to  making 
the  promise,  requested  further  time  for  the- 
t>eneSt  of  the  person  primarily  liable,  (Lilly 
V.  Petteway,  supra;)  or  where  the  notice  re- 
ceived by  the  promisor  prior  to  making  the 
promise  was  insufficient  in  law,  (Trimlilfl  v. 
ThoruH,  supra. )  It  is  also  well  settled  that 
the  burden  is  upon  tlie  holder  to  prove  such 
knowledge  clearly  and  attirmatively.  Trim- 
ble v.  Tborne,  supra;  Edwards  v.  Tiindy.  su- 
pra; Tickner  v.  Roberts,  supra;  Hunt  v. 
Wadieigh,  supra;  Walker  v.  Rogers,  supra; 
Freeman  v.  O'Brien,  supra.  There  is  a  class 
of  cases  holding  that  such  knowledge  mHV  be 
presumed  from  such  promise,  unless  it  ap- 
peared upon  the  trial,  wherein  it  is  sought  to- 
charge  such  promisor,  that  the  holder  had  !n 
fact  been  guilty  of  laches  prior  to  the  time  of 
making  such  promise.  Tebbetts  v.  Duwd, 
23  Wend.  379;  Freeman's  notes  thereon,  8 
Amer.  Dec.  304;  Loose  v.  Loose,  36  Pa.  St. 
638;  Moyer's  Appeal.  87  Pa.  St.  129;  3  Rand. 
Com.  Paper,  g  1379,  and  cases  there  cited;  2 
Daniel,  Neg.  Inst.  8  1156,  and  cases  there 
cited.  This  is  manifestly  upon  the  theory 
that  such  prior  existence  of  laches  rebuts 
such  presumption  of  knowledge,  since  it  is 
not  likely  that  such  drawer  or  indorser  would, 
with  knowledge  that  he  liad  been  discharged 
by  the  holder's  laches,  thereafter  voluntarily 
renew  his  liability  by  making  a  new  promise. 
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In  tills  case  we  are  inclined  to  tbfnk  the  judg- 
ment may  be  auetalned.  upon  the  evidence  in 
tlip  Fcoord.  even  upon  thla  theory.  The  letter 
written  by  the  plalnUff  to  the  defendant  twn 
days  after  haTlng  seat  Davidson  was  not  put 
In  evidence;  and  no  attempt  was  made  to 
prove,  or  offer  to  prove,  its  oontenta.  The 
plHlntifl  did  not  have  his  talk  with  the  de- 
fendant until  some  two  montlis  thereafter. 
There  is  no  pretense  that  the  plainUff  or  his 
witness  presnited  the  order  to  Darwin  until 
some  time  after  the  plaintiff  claims  to  have 
received  a  letter  from  thedeffindantdirecting 
him  to  send  the  order  to  Darwin  for  pay- 
ment. There  is  no  evidence,  nor  offer  to 
prove,  that  the  defendant  was  ever  informed 
Hs  to  what  Darwin  said  when  the  order  was 
presented  to  him.  Certainly,  the  laches  of 
tlie  plaintiff  sufficiently  appeared  from  the 
evidence  in  the  case.  It  follows  that  the 
m?re  offer  to  prove  tliat  the  defendant  prom- 
ised to  pay,  without  proving,  or  offering  to 
prove,  titat  such  promise  was  made  with 
knowledge  of  the  facts  constituting  such 
laches,  was  properly  rejected ;  and  hence,  up- 
on the  evidence  in  the  record,  the  verdict 
was  property  directed  in  favor  of  tlw  defend- 
ant. The  Judgment  of  the  drouife  court  is 
affirmed. 


Statb  flce  re^  Fbnelon  et  al*  v.  Oraffam 

(Suprwae  Omut  of  Wiaeonaht.  Nov.  B,  1880^) 
Druhaab— Pbtition— Lacbks— Mahdahua. 
1.  Jl  petition  for  the  estabUflbment  of  a  drain, 
vnder  Bev.  Bt.  Wis.  %  18611,  which  has  been  once 
■cted  oa  by  the  supervisors,  cannot  be  used  to 
commence  new  proceedings,  after  nearly  four 
years,  tbough  the  former  proceedings  have  been 
adjadged  void. 

3.  A  delBT  by  petitioners  of  three  or  four 
Tears,  in  seeklog  to  enforce  action  on  the  petition 
by  the  superri&ors,  1b  lacbes,  especially  in  the  ab- 
sence at  evidence  that  there  has  oeen  no  change  of 
ownership  of  the  lands  affected,  and  that  the  orig- 
inal petitioners  are  still  the  uajority  of  the  resi- 
dent owners,  and  wish  the  proceedings  begun. 

8.  Even  If  the  petitioners  are  not  guilty  of 
ladhes,  sucoeeding  supervisors  vrlU  not  be  com- 
pelled to  act  on  the  original  petition.  In  the  ab- 
sence of  evidence  that  the  ownership  of  the  lands 
i»  unchanged. 

4.  Under  the  provision  of  the  section  that  a 
s^oritv  of  the  resident  land-owners  mast  "make 
an  application  In  duplicate"  to  the  supervisors  of 
both  towns  affected,  where  a  petition  for  mancUt- 
mu8  to  compel  supervisors  to  act  on  an  application 
and  the  evidence  tail  to  show  that  duplicate  peti- 
tions were  ever  presented  to  the  supervisors  oi  the 
reapeotive  towns,  the  writ  Is  properly  denied. 

Appeal  from  circuit  court.  Fond  du  Lac 
county;  N.  S.  Gii^n.  Judge. 

KfioioU*  A  Phelpa,  for  appdlants.  Duffy 
A  MoOrory,  for  respondents. 

Taylok.  J.  The  appellants,  as  relators, 
made  application  to  the  circuit  court  of  Fond 
du  Iirtc  county  for  a  writ  of  mandamna 
against  the  respondents,  who  were,  at  the 
date  of  such  application,  supervisors  of  the 
town  of  Springvale,  In  the  said  county.  The 
application  for  the  alternative  writ  wiis 
inade  and  the  writ  issued  on  the  3d  day  of 


July,  1888.   The  aflldavlts  and  p^ttlon  up- 
on which  the  writ  issued  set  forth,  in  8ul>* 
stance,  that  In  the  month  of  June.  1884,  a 
petition  asking  for  the  laying  out  and  open- 
ing of  «  ditch  or  drain,  through  certain  lands 
aituate  In  the  towns  of  Metomen  and  Springs 
vale,  in  said  oounty,  liad  been,  on  or  about 
that  date,  presented  to  the  then  supervisors 
of  said  towns,  asking  to  have  a  ditch  or  drain 
laid  out  and  constructed  partly  in  each  of 
said  towns.   Said  petition  was  made  undo- 
section  1865,  Bev.  St.,  and  It  is  claimed  that 
tlie  said  petition  complied  in  all  respects  with 
the  requirements  of  said  section'.   The  peti- 
tion for  Uie  writ  of  mandamus  then  goes  on  to 
allege  that  the  Uien  supervisors  of  said  towns 
undertook  to  act  upon  said  petition;  that  they 
held  a  meeting  to  consider  said  petition,  and 
determined  to  grant  the  prnyer  thereof,  and 
took  such  proceedings  thereupon  that  they 
located  said  ditch  or  drain,  fixed  its  dimen- 
sions, and  ordered  the  same  constructed,  and 
made  assessments  to  pay  for  the  construction 
thereof ;  and  that,  under  such  proceedings  of 
the  respective  town  Iwards,  a  part  of  said 
ditch  was  constructed,  and  some  assessments 
collected  and  expended  by  such  boards.  It 
further  alleges  that  afterwards,  and  in  the 
year  1888,  it  was  determined  by  the  oounty 
board  of  supervisors  of  said  county  that  tm 
assessments  made  in  such  proceedings  were 
illegal  and  void,  and  tax  certiflcatea  Issued 
upon  the  sate  of  lands  for  the  non-payment 
of  such  asBesBmcnts  were  v<M.   It  is  furttier 
alleged  tliat  such  assessment  and  proceedings 
were  atoo  adjudged  void  by  the  circuit  court 
of  Fond  du  Lac  county,  on  the  ground  that 
the  said  supervisors  of  said  towns  had  not 
given  notice  of  their  meeting  to  decide  upon 
such  petition,  as  required  by  law,  and  for 
other  irregularities   in  such  proceedings. 
The  relators  then  set  forth  that  in  the  month 
of  May,  1888,  they  presented  the  original 
petition  made  in  1884,  alleging  that  they  pr^ 
sented  It  "for  and  on  behalf  of  the  parties 
who  bad  signed  the  same,  and  all  others  In- 
terested In  the  matter  of  said  petition,  to  the 
said  respondents,  the  tlien  supervistirs  of  the 
town  of  Springvale,  and  asked  and  demanded 
of  them  that  ttiey  join  the  supervisors  of  the 
town  of  Metomen  in  giving  a  notice  of  hear- 
ing to  ail  parties  interested  in  said  ditch  or 
drain,  In  accordance  with  tlie  law  In  such 
case  made  and  provided;**  and  that  they  also 
presented  to  them  a  notice  for  such  hearing, 
signed  by  the  supervisors  of  the  town  of 
Metomen,  and  requested  the  rt-spondents,  the 
supervisors  of  the  town  of  Springvale,  to 
sign  such  notice,  which  tliey  refused  to  do. 
Upon  the  service  of  the  alternative  writ  the 
respondents  appeared  in  court,  and  moved  to 
quash  the  alternative  writ,  and  dismiss  the 
proceedings,  on    the    following   grounds : 
First.  For  the  reason  that  the  relators  fall 
to  state  fHCts  sutflcient  to  entitle  them,  or 
either  of  them,  to  such  wl-it;  second,  that  it 
appears,  on  the  face  of  the  application  or 
writ,  that  the  relators  are  not  entitled  to  the 
relief  sought;  third,  tliat  sufficient  facts  are 
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not  set  forth  in  the  writ  or  application  to  en- 
title the  relators  to  the  relief  soujjht.  Other 
causes  are  stated,  but  we  tliink  these  present 
the  material  questions  in  the  case.  The  cir- 
cuit court  quashed  the  writ,  dismissed  the 
proceedings,  and  discharged  the  order  to  show 
cause  wh;  a  peremptory  writ  should  not  is- 
sqe.  Fi'oca  this  decision  and  order  tbe  re- 
lators appeal  to  this  court. 

After  a  careful  consideration  of  all  the 
fads  stilted  in  the  petition  for  a  writ,  we  are 
tileHrly  of  the  opinion  that  the  circuit  court 
properly  refused  to  grant  the  same,  first,  for 
the  reason  that  tbe  former  boards  of  super- 
visors proceeded  to  take  action  upon  tfae 
original  petition  presented  to  them  in  1884; 
that,  such  action  having  been  taken  upon 
such  petition,  the  petition  has  performed  its 
functions,  and,  iilthough  the  proceedings 
taken  under  It  by  the  supervisors  have  been 
adjudged  void,  such  petition  cannot  now  be 
used  to  inaugurate  new  proceedings  thereon, 
after  the  lapse  of  nearly  four  years.  We  are 
also  of  the  opinion  that  tbe  statute  contem- 
plates that,  upoa  the  presentation  of  the  pe- 
tition requireid  by  law,  the  supervisors  are 
bound  to  take  action  In  a  reasonable  time, 
-and.  if  they  do  not  take  such  action,  those  in- 
tert-sted  must,  within  a  reasonable  time,  pro- 
-ceed  to  enfurcesuchaction;  that  the  petition- 
«rs  cannot  lay  by  for  three  or  four  years,  and 
then  ask  the  courts  to  enforce  action  by  the 
supervisors.  Such  delay  would  be  laches  on 
their  part,  especially  in  the  alaence  of  any 
proof  that,  in  the  mean  time,  there  has  been 
no  change  of  ownership  of  the  lands  in  ques- 
tion, and  of  any  proof  that  the  original  pe- 
titioners are  still  the  majority  of  the  resident 
owners,  and  desirous  of  tiaving  the  proceed- 
luKS  inaugurated. 

If  it  be  urged  that  the  petitioners  should 
not  be  charged  with  laches  in  tliis  case,  be- 
cause they  had  reason  to  believe  that  the  pro- 
ceedings commenced  by  the  former  super- 
visors were  in  all  respects  regular,  and  they 
commenced  this  procwding  Immediately  upon 
their  learning  that  such  proceedings  were 
irregular  and  Toid.  still  the  objection  to 
coropflling  the  present  supervisors  to  act 
upon  the  petition  is  the  same  as  if  no  action 
had  been  taken  by  the  former  supervisors, 
unless  it  be  shown  that  the  situation  in  1888 
Is  the  same  in  regai-d  to  the  ownership  of  the , 
lands.  It  seems  to  us  almost  too  plain  for 
argument  that  If  the  petitioners  had  pre- 
sented to  the  supervisors  in  June,  1888,  a  pe* 
tltiun  Betting  forth  that  the  petitioners  were 
a  majority  of  the  resident  owners  of  the 
lands  souKbt  to  be  drained  in  lB84,  and  omit- 
ting wholly  to  state  who  were  the  owners 
in  1888,  when  the  petition  was  presented, 
Qo  court  would  be  justified  la  ordering  the 
supervisors  to  act  U{>on  such  petition.  The 
-attempt  to  compel  the  supervisors  now  toact 
upon  the  petition  of  1884  ia,  we  think,  equally 
objection  aole. 

There  is  another  objection  to  granting  the 
writ  in  thLicase.  The  petition  for  the  writ, 
and  affidavits  accompanying  tbe  same,  fail  to 


show  that  duplicate  petitions  were  ever 
made  and  presented  to  the  supervisors  of  the 
respective  towns,  eitlier  in  1884  or  in  1888. 
Section  1365,  Kev.  St.,  under  which  this  pro- 
ceeding was  inaugurated,  provides  that  a  ma- 
jority of  the  resident  owners  must  "make an 
application  in  writing,  in  duplicate,  to  the 
supt»'visors  of  both  of  such  towns,**  etc  It 
nowhere  appears  in  the  petition  and  proof 
upon  which  the  relators  ask  for  relief  that 
any  duplicate  petitions  were  ever  made  or 
presented  to  the  supervisors  of  the  respective 
towns.  There  is  in  fact  no  proof  that  an 
original  petition  was  presented  to  the  super- 
visors of  the  one  town,  and  a  copy  thereof  to 
the  supervisors  of  the  other  town.  The  ob- 
ject of  requiring  duplicate  applications  was 
evidently  that  each  town  might  have,  upon 
its  records,  evidence  of  the  authority  of  its 
supervisors  to  act  in  the  premises.  The  stat- 
ute which  requires  duplicate  applications  to 
be  made  is  not  complied  with  by  making  a 
single  application,  and  presenting  that,  first, 
to  one  set  of  supervisors,  and  then  to  the 
other;  nor  is  it  complied  with  by  making  a 
copy  of  the  application,  and  presenting  that 
to  one  board  of  supervisors,  and  the  original 
to  the  other  board.  In  legal  parlance,  a 
"duplicate  application"  is  not  simply  a  copy 
of  the  application.  lu  tbe  American  and  En- 
glish Encyclopedia  of  Law,  "duplicate"  is  de- 
fined as  "a  document  whicb  is  tbe  same  In  all 
respects  as  some  other  instrument,  from 
which  it  is  indistinguishable  in  its  essence 
and  its  operation."  Volume  €.  p.  56.  In 
Burrill's  Law  Dictionary ''duplicate"  is  de- 
fined as  "an  original  instrument  repented." 
TiNDAL.  C.  J.,  in  Toms  v.  Cuming,  7  Man. 
&  G.  93,  says:  "The  meaning  of  the  word 
■duplicate*  is  that  one  document  resembles 
the  other  in  all  essentials."  Justice  Ma  UI.E. 
in  the  same  case,  says:  "The  term  'dupli- 
cate '  means  a  document  which  is  essentially 
the  same  as  some  other  instrument.  It  is  a 
very  different  thing  froman  examined  copy." 
There  ia  no  all^ation  in  tbe  petition  of  the 
relators  that  any  duplicate  petition  was  ever 
made  by  the  petitioners,  either  in  1884,  when 
the  petition  was  flrat  presented,  or  at  any 
other  time.  For  tlds  reason,  also,  the  writ 
was  properly  dented.  The  order  andjud^ 
ment  of  the  circuit  court  aie  affirmed. 


Shbsbs  o.  Stein  et  tw. 
(Supreme  Court  ^  Wteoonein.  Nor.  S;  1888:) 
CuSTODT  or  Child. 
In  hobeot  cormta  prooeediogs  by  a  father 
for  possesaioD  of  his  Infant  ctiUd,  it  appeared  that 
he,  incapable  of  supporting  her  because  of  povertv 
and  the  mottier'ft  death,  had  Toluntarily  renounced 
the  aDStodyaod  cwntrol  of  ttie<Aild  to  tbe  respond- 
ents, people  of  high  moral  character,  who,  taking 
the  child  at  the  age  of  six  months,  had,  according 
to  agreement,  at  their  owa  expense  nurtured  and 
maintained  her  for  six  .years  in  a  comfortable 
home;  that  they  were  abundantly  able  and  wiUing 
to  oare  for  and  educate  her;  that  the  affection  be- 
tween them  was  that  of  pareot  and  child;  that  the 
father  had  ever  regarded  her  with  avenion,  and  had 
ezprewed  a  doubt  of  his  being  her  tethw.  Heidi 
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that  though  the  tether  be  a  vaxa  of  good  cbanoter 
and  repute,  and  now  onpaMe  of  aapporting  the 
child,  tae  court,  In  the  exerolse  of  Its  discretion, 
was  jutiflad  In  remanding  her  to  the  onstody  of 
the  remondenta;  and  that  the  ezendM  of  sach 
diaoreCion  was  not  Inconsistent  with  Ber.  St.  S 
MM,  proTldiug  that  <*  the  father  of  the  minor,  if  liv- 
ing, and,  In  oaae  of  his  death,  the  mother  while  she 
remains  anmarried,  being  themselres  respeotlTely 
oompeteot  to  transaot  their  own  boslness,  and  not 
otherwise  nnsnltable,  shall  be  entitled  to  the  ens- 
tody  of  the  penon  of  the  minor,  and  to  the  oare  of 
Uiedooatlon."  • 

Error  to  drcutt  court,  LataTctte  eoant^jr; 
-QxOROB  Clehenison.  Judge. 

On  the  petition,  in  due  fonOt  of  Louis  P. 
8been«  the  plalntifZ  i  n  error,  a  writ  of  habeas 
corpu*  was  duly  issued  to  the  respondents  bj 
H.  C  Martin,  a  court  commissioner^  com- 
manding them  to  produce  l>efore  bim  Agnes 
Minnie  Sheers*  hj  them  alieged  to  be  de- 
tained and  Imprisoned,  t(^ether  with  the 
time  and  cause  of  such  detention  or  impris- 
onment, and  to  make  return  to  said-writ  be- 
fore him  on  a  day  therein  named.  The  re- 
spondents obeyed  the  mandate  of  the  writ  by 
producing  the  said  Agnes  Minnie  before  the 
■commissioner,  and  making  return  to  said 
writ.  Such  return  shows,  in  substance,  that, 
at  tlie  time  of  the  birth  of  said  Agnes  Min- 
nie, her  mother,  Agnes  Slieers,  and  the  peti- 
tioner, her  buabund,  (who  Is  the  brother  of 
the  reeiiondent  Mrs.  Stein,)  resided  at  lie 
Mara.  Iowa;  that  in  August,  1883,  the  said 
Louis  and  Agnes,  and  their  child,  Agnes 
Minnie,  (who  was  then  about  six  months 
-old.)  became  seriously  ill,  and  Mrs.  Stein 
went  to  tb^  home  to  care  for  them.  Mrs. 
Sheers  died  during  the  same  month,  and  it 
was  expected  tliat  both  the  petitioner  and 
<;hild  would  also  die,  but  by  means  of  careful 
nursing  by  Mrs.  Stein  they  t>otb  recovered, 
but  nut  until  several  months  afterwanls; 
that,  some  three  weeks  after  the  death  pf  Mi's. 
Sheers,  Mrs.  Stein  returned  to  her  home  in 
Belmont,  in  this  state,  bringing  with  her  Mr. 
Slieers  and  the  child;  tliiit  Mrs.  Stein  did  ev- 
•erything  in  her  power  to  secure  and  liasten 
their  recovery,  and  it  was  generally  l>elieve<I 
that  without  and)  efforts  on  her  part  neither 
would  have  survived;  that  after  the  death  of 
Mrs.  Sheers  the  petitioner  had  no  family  ex- 
cept a  son,  then  about  tlve  years  old,  and  tiie 
said  infant,  Agnes  Minnie;  that  he  was  with- 
out means  to  provide  a  liume  for  or  mnintain 
said  children,  and  biit'for  the  aid  of  tlieir 
friends  the  petitioner  and  his  children  would 
have  been  dependent  upon  cliarity  for  their 
support;  that  the  respondents,  wiih  their 
family,  consisting  of  adaughter,  sixteen  years 
of  age,  and  ttie  said  infant,  have  for  mure 
than  ten  years  resided  in  Belmont  afuresuid, 
where  tliey  have  a  good,  corofurtahle  liome; 
that  during  all  that  time  the  respondent  Sam- 
uel has  been,  and  now  is,  a  merchant,  doing 
a  reasonably  proQtable  business,  and  during 
that  time  has  been,  and  is  now,  abunUautiy 
able  and  willing  to  support,  and  has  sup- 
ported, his  said  family,  including  tlie  said  in- 
fant, in  a  proper  manner,  aud  wiiich  fully 
«omi>ort8  with  their  station  in  life.  The 


above  allegations  are  all  admitted  to  be  true 
by  the  petitioner.  The  return  then  proceeds 
to  state  that  the  petitioner,  knowing  the 
above  facts,  and  knowing  that  there  was  no 
other  place  so  well  adapted  for  a  good  and 
comfortable  home  for  his  child,  and  that  there 
was  no  other  person  who  would  so  nearly 
supply  a  mother's  place  to  her  as  Mzb.  Stein, 
and  the  respondents  offering  and  consenting 
thereto,  then  relinquished  aU  his  legal  rights, 
and  ail  rights  to  the  custody  of  the  said  child 
during  her  minority,  to  the  respondents,  and 
agreed  that  they  might  have  her,  and  take 
her  into  their  home,  as  their  own  child,  and 
nurture  and  maintain  her  as  one  of  their 
own  children,  and  ttuit  he  would  not  inter- 
fere wi'  h  their  custody  and  control  of  her; 
thus  emancipating  her  from  ills  custody,  and 
the  right  to  her  earnings.  That  they  have 
fully  performed  the  agreement  on  their  part, 
at  their  own  cost  and  expense,  relying  upon 
the  performance  of  sucii  agreement  by  the 
petitioner.  That  the  diild  ^  liappy  and  con^ 
tented,  and  regards  the  respondents  as  her 
parents,  and  ttiat  it  would  be  cruel  and  in- 
human  to  take  her  from  them,  and  give  her 
into  the  hands  ot  those  she  r^ards  as  stran- 
gers. That  tbey  are  ready  and  willing  to 
care  for,  maintain,  support,  and  educate  her, 
so  long  as  sbe  may  want  a  home,  in  a  man- 
ner in  keeping  with  their  station  in  life,  at 
tlieir  own  expense.  That  the  petitioner  never 
exhibited  any  affection  for  the  child  ..although 
he  lived  with  tlie  respondents  most  of  the 
time  after  leaving  Le  Mars,  in  1883,  until 
March,  1886,  but  avoided  her,  and  had  very 
little  to  say  to  or  do  with  her.  That  the  pe- 
titioner married  another  wife  in  March ,  1886. 
and  soon  after  emigrated  to  Ifebraska,  and 
neither  he  nor  his  wife  have  any  affection 
for  the  child;  and  that  for  the  reasons  above 
stated,  iind  others,  he  is  not  a  suitable  per- 
son to  have  the  custody  of  the  child.  All  of 
the  averments  of  the  return  not  admitted  as 
above  stated,  are  denied  by  the  petitioner. 

Much  testimony  was  Introduced  before  the 
commissioner  by  both  parties;  that  on  behalf 
of  petitioner  being  by  depositions,  and  that 
on  beiialf  of  the  respondents  Iielng  oral. 
After  the  hearing,  the  commissioner  made 
formal  dndings  of  fact,  amounting,  substan- 
tially, to  a  finding  that  the  averments  con- 
tained in  the  return  of  the  respondents  were 
proved.  In  addition  tliereto.  he  also  foaiid 
that  tlie  petitioner  had  never  contributed  any- 
thing to  the  support  of  the  child;  that  he 
manifested  aversion  to,  rather  than  affection 
for,  her;  and  that  on  one  occasion  lie  ex- 
pressed to  his  brother  his  twlief  that  he  was 
not  her  father.  The  commissioneralsofound 
that  it  WHS  the  opinion  of  two  sisters  and  one 
brother  of  the  petitioner,  (being  the  only  mem- 
bers of  his  family  wliose  testimony  was 
talcen.)  and  also  of  the  best  citizens  of  Bel- 
mont unanimously,  and  of  the  court,  "that  it 
is  greatly  to  the  advantnge  and  best  interests 
of  the  infant,  Agnes  Minnie,  that  she  remain 
in  the  custody  ot  the  respondents,  who  are  as 
much  attached  to  her  as  parents  could  be  to 
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their  own  child,  and  to  whom  the  child  is  as 
much  attached  as  to  her  own  parents." 

Both  the  petition  and  return  are  qnite 
lengthy,  but  the  foregoing  is  believed  to  be  a 
sufiBcient  summary  of  their  contents.  The 
commissioner  thereupon  ordered  and  adjudged 
that  the  respondents  are  entitled  to  the  cus- 
tody of  such  infant  until  she  shall  arrive  at 
the  1^  when  she  may  properly  select  her  own 
custodian;  that  the  respondents  have  not  il- 
legally restriiined  her  of  her  liberty;  and  that 
she  be  remanded  to  their  care,  custody,  and 
control.  The  petitioner  thereupon  sued  out  a 
writ  of  eertiorari  from  the  circuit  court  to 
remove  such  proceedings  to  that  court  for  r^ 
view,  and  tbe  commissioner  made  due  return 
to  such  writ,  including  a  large  amount  of  testi- 
mony. He  certided  in  his  return,  however, 
that  he  only  toolc  meager  notes  of  the  testi- 
mony introduced  on  the  hearing;  and  that  the 
testimooy  returned  by  him  is  incomplete*  and 
should  not  be  taken  or  considered  as  showing 
all  the  testimooy  on  the  hearing;  anil  further, 
that  no  phonographic  reporter  was  present  at 
the  examination.  The  matter  was  heard  in 
tbe  circuit  court,  and  the  hearing  resulted  in 
an  affirmance  of  the  order  and  judgment  of 
the  commissioner.  The  petitioner  then  sued 
oat  a  writ  of  error  from  this  court  to  obtain 
a  review  and  reversal  al  tbe  jodgment  at  the 
circuit  court.' 

D.  a.  Itoae,  for  plaintlft  in  error.  Orton 
ifi  Oabom,  for  defendants  in  error. 

Lton,  J.,  [after  ttating  the  foots  aa  above.) 
The  arguments  of  counsel  on  both  sides  are 
long,  eloquent,  and  able,  and  cover  every 
phase  of  the  case.  Counsel  cite  therein  nu> 
merous  authorities  to  sustain  their  respective 
positions;  but  it  is  deemed  unnecessary  tore- 
view  them  here,  because  the  law  of  the  case 
seems  to  be  well  settled,  and  it  may  be  stated 
quite  briefly.  By  the  oommon  law,  as  Inter- 
preted in  some  of  the  old  cases,  particularly 
in  England,  the  father  had  almost  an  absolute 
right  to  the  care  and  custody  of  his  minor 
<^Ud.  without  much  regard  to  his  fitness 
thereft>r.  or  the  welfare  of  the  child.  Mod- 
ern adjudications,  both  here  and  in  England, 
Iwve  greatly  modified  the  rule,  and  have  in- 
corporated  in  the  law  more  sensllde  and  hu- 
mane  elements.  It  is  now  well  settled,  at 
least  In  Ibis  country,  that  although,  prima 
fasU^  tbe  father  is  entitled  to  the  care  and 
custody  of  his  Infant  child,  yet,  if  he  be  an 
unfit  parson  therefor,  or  if  It  be  for  the  wel- 
fare of  the  child  that  its  nurture  be  commit- 
ted to  another,  tbe  court  before  which  the 
matter  is  pending  on  habeas  aorpua  may,  in 
the  exwclse  of  a  sound  judicial  discretion, 
deny  such  castody  to  the  father,  and  give  it 
to  another.  Tbe  same  discretion  is  neces- 
sarily vested  in  any  officer  authorized  to  issue 
the  writ.  For  a  history  of  the  law  on  this 
subject,  and  a  statement  of  its  present  condi- 
tion, see  Hurd,  Hab.  Corp.  c.  9.  8§  S~7,  where 
references  to  numerous  cases  reuting  thereto 
will  be  found.  The  exercise  of  such  discre- 
tion In  a  proper  case  is  not  inconsistent  with 


the  following  provisions  of  section  S904,  Ber. 
St.,  which  are  much  relied  upon  by  couns^ 
for  petitioner:  "The  father  of  the  minor,  if 
living,  and,  in  case  of  bis  death,  the  mother 
while  she  remains  unmarried,  being  them- 
selves respectively  competent  to  transHct  their 
own  business,  and  not  otherwise  unsuitable, 
shall  be  entitled  to  the  custody  of  the  person 
of  the  minor,  and  to  the  care  of  his  educa- 
tion," This  statute  leaves  fpen  the  inquiry 
as  to  the  suitableness  of  the  parent  for  tliat 
purpose;  and  it  seems  quite  obvious  that  iU 
for  any  cause,  the  welfare  of  the  infant  de- 
mands that  its  care  and  custody  be  withheld 
from  tbe  parent,  and  given  to  another,  ihe 
parent  is  not  a  suitable  person  to  have  such 
care  and  custody,  within  the  meaning  of  the 
statute.  It  was  so  held,  in  effect,  in  He 
Ooodenough,  19  Wis.  274.  A  statute  sub- 
stantially like  the  present  statute  was  in 
force  when  that  case  was  decided,  (Bev.  St. 
1858,  c.  112,  gg  5-7;)  yet  it  was  held,  on  ha- 
beas  corpus,  that  it  was  within  the  sound 
discretion  of  the  court  or  officer  to  change  the 
custody  of  an  Infant  of  tender  years,  and  that 
sufficient  appeared  to  justify  the  exercise  of 
such  discretionary  power  In  that  proceeding 
by  refusing  to  give  the  custody  of  tbe  child 
to  the  petitioner,  who  was  its  father.  The 
refusal  went  upon  the  ground  of  the  bad 
character  of  the  father;  but,  manifestly,  the 
same  rule  is  applicable  if  any  other  valid 
cause  of  unsuitableness  exists.  In  the  pres- 
ent proceeding,  we  Uiink  the  return  of  re- 
spondents to  tbe  writ  of  habea*  oorjtxu  al- 
leges facts  which,  if  true,  justify  the  exerdse 
of  discretion  by  tbe  commissioner  in  respect 
to  tbe  care  and  custody  of  the  child,  Agnes 
Minnie.  Such  return  Is  fully  supported  by 
the  commissioner's  findings  of  fact.  Indeed* 
those  findings  make  a  stronger  case  against 
the  petitioner  than  does  the  return.  Such  ad- 
ditional findings  are  specified  in  the  above 
statement  of  the  ease,  and  will  not  be  repeat- 
ed brae. 

The  tesUmony.  or  so  much  of  it  as  appears 
in  the  return  ci.  the  commissioner  to  tbe  writ 
of  osrtforoH,  is  sufficient,  we  think,  to  sup- 
port the  findings  of  fact,  and  consequently 
the  averments  la  the  return  of  the  respond- 
ents to  the  writ.  The  testimony  shows  that 
the  finandMl  condition  of  the  petitioner  baa 
much  improved  since,  he  went  to  Nebraska, 
BXtA  he  is  now  entirely  aUe  to  snpport  his 
child,  and  that  he  is  a  person  of  good  eharao- 
ter  and  repute.  But  the  testimony  also 
shows,  or  at  least  tends  to  show, — and  on 
sufficient  evidence,  tbe  commissioner  baa 
found, — the  existence  of  other  fticts  whidt 
furnish  a  basis  for  the  exercise  of  his  disCTe- 
tion  in  tlie  matter,  and  justified  him  in  re- 
manding the  child  to  tlie  custody  and  care  of 
tbe  respondents.  Tbat  the  petitioner  volun- 
tarily surrendered  the  child  to  the  reapond- 
ents  to  nurture  and  maintain  bA  their  own; 
that  he  suffered  them  to  do  so,  witboat  ob- 
jection, until  they  had  come  to  feel  for  her 
all  the  affection  of  natural  parents,  and  she 
to  regard  them  as  her  par&nts;  that  the  re- 
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BpondeDts  are  able  and  willing  to  do  their 
whole  duty  towards  her,  by  caring  for,  sup- 
porting, and  educating  her  as  their  own 
daughter;  that  they  have  ample  means  to  do 
so,  and  are  persons  of  high  moral  character; 
that  the  petitioner  lifts  never  manifested  any 
proper  affection  for  the  child,  but  his  conduct 
towards  her  was  in  such  marlied  contrast  to 
his  treatment  of  his  little  son  ns  to  excite  the 
attention  of  some  of  the  witnesses;  and, 
lastly,  that  after  the  death  of  hia  wife,  the 
mother  of  the  child,  he  expressed  to  bis 
brother  the  horrible  belief  or  suspicion  that 
bis  dead  wife,  in  her  life-time,  had  played 
the  harlot,  and  that  he  was  not  the  father  of 
the  child  over  whom  he  now  seeks  to  obtain 
paternal  rights, — are  verities  In  the  case. 
We  cannot  doubt  that  the  testimony  sustains 
tiie  SndiDg.of  the  commissioner  that  the  pe- 
titioner is  not  a  proper  person  to  have  the 
care  and  custody  of  the  child,  and  justitlee 
the  exercise  of  tiis  discretion  in  awarding- 
such  care  and  custody  to  the  reepondents. 
We  conclude,  therefore,  that  the  circuit  court 
properly  aflBrmed  the  order  and  judgment  of 
the  commissioner. 

Certain  questions  of  practice,  In  such  cases, 
have  been  raised  by  counsel  for  respondents. 
We  do  not  pass  upon  or  consider  tbem,  be- 
cause we  ttilnk  it  our  dn^  to  determine  the 
matter  on  the  merits.  It  harms  neither  par- 
ty to  leave  those  questions  undetermined, 
and  their  sedation  must  await  a  more  eon- 
Tanlent  time.  The  judgment  of  the  circuit 
court,  afflrnilng  the  order  and  Judgment  of 
the  court  ocnnmlssloner,  must  be  affirmed. 


GRONsniTB  0.  Tbavblbbs'  Ins.  Co. 
(Suprnne  Court  of  innxmrtn.  Vav.  S,  1889.) 
Action  0:1  AccmsKT  I:i8imANCB  Pouct. 

1.  la  an  action  00  bd  accident  poli<7,  testimony 
ot  ptayiloianB  that  the  assured  bore  on  his  bacK 
marks  of  extreme  violence,  apparently  reoeatly  In- 
flicted, and  that  hia  injnries  produced  hia  death, 
la  prima  facie  evidence  of  death  resulting  from 
boaily  injuries,  "through  external,  violent,  andao- 
(ddental  means. " 

i.  Where  an  accident  policy  la  issued  and  ac- 
oepUtd  under  oondltioDs  not  contained  in  the  body 
of  tb^  poliuy,  but  indorsed  upon  It,  stipulating 
that  the  company  shall  not  be  liable  for  injuries 
resalting  from  oertain  enumerated  causes,  snob 
conditions  ate  not  conditions  precedent,  and  a  -pri- 
ma fneie  case  may  be  made  without  proving  tiie 
injuries  to  have  resnlted  from  some  other  cause. 

Appeal  from  circuit  court.  Portage  county. 

This  action  was  brought  upon  an  accident 
policy  of  insurance,  dated  July  29,  1887,  is- 
sued by  the  dtfendant  company  to  Carl  E. 
Cronkhlte,  late  husband  of  the  plaintiff,  in* 
■urlng  him  for  12  months,  under  certain  re- 
strictions not  material  here,  against  loss  of 
time  "resulting  from  bodily  injuries,  effected 
during  the  term  of  hia  insurance  through  ex- 
ternal, violent,  and  accidental  means."  The 
policy  further  provbles  that,  in  case  death 
should  result  from  any  such  injuries  within 
90  days,  the  company  will  pay  to  the  wife  of 
the  insuredf  the  plaintiff,  if  then  living,  92,- 


000.  The  complaint  sets  out  the  whole  pol- 
icy, and  alleges  that  tlie  insured  received  per- 
sonal injuries,  caused  by  external,  violent, 
and  accidental  means,  between  the  20th  and 
80th  days  of  September,  1887,  which  resulted 
in  hia  death  on  October  7th  of  the  same  year. 
It  is  also  alleged  that  the  insured  was  injured 
by  being  pinched,  bruised,  and  jammed  by 
cars  while  engaged  in  his  regular  employ- 
ment, and  acting  in  the  capacity  allowed  by 
the  terms  of  the  policy.  Due  service  of  no- 
tice and  proof  of  death,  as  required  by  the 
policy,  is  also  alleged.  Except  as  to  the  al- 
legations of  the  corporate  character  of  defend- 
ant, the  issuing  of  the  policy,  and  the  death 
of  the  insured.  the  answer  is  a  general  denial. 
Under  the  heading,  "Agreements  and  condi- 
tions under  which  this  policy  is  issued  and 
accepted."  there  is  indorsed  upon  the  policy, 
among  other  stipulations,  the  following :  **  (3) 
This  insurance  does  not  cover  disappearances ; 
nor  suicide,  sane  or  Insane;  nor  Injuries  of 
which  there  are  no  visible  marks  upon  the 
body;  nor  accident,  nor  death,  nor  loss  of 
limb  or  of  sight,  nor  disabllitrf  resulting* 
wholly  or  partly,  directly  or  indirectly,  ftom 
any  of  the  following  causes,  or  while  so  en- 
gaged or  afflicted;  disease  or  bodily  infirmi- 
ty; hernia;  fits;  vertigo  or  sleep  walking; 
medical  or  surgical  treatment;  (amputatiun 
neo'RSltated  solely  by  injuries,  and  made 
within  ninety  days  of  the  occurrence  of  acci- 
dent, excepted;)  intoxication,  or  narcotics; 
taking  poison,  or  contact  with  poisonous  sub* 
stances;  inhaling  gas;  sunstroke  or  freezing; 
dueling  or  fighting:  war  or  riot;  intentional 
injuries,  inflicted  by  the  Insured  or  by  any 
other  person;  voluntary  overexertion;  wres* 
tling;  lifting;  racing;  gymnastics;  violating 
law;  voluntary  exposure  to  unneoessaiydaD- 
ger." 

The  plaintiff  testified  on  the  trial  that  she 
was  the  widow  of  the  insured,  and  resided  at 
Stevens  Point;  that  her  husband  was  a  con- 
ductor on  the  Wisconsin  Central  BallroHd; 
that  his  regular  run  was  from  Stevens  Point 
to  Ashland,  and  return;  that  he  left  home  to 
make  his  regular  trip  September  17,  and  re* 
turned  September  19.  1887.  in  the  erenlng. 
She  was  then  asked  by  her  counsel  what  was 
his  physical  condition,  so  far  as  she  could 
judge  from  his  appearance.  An  objection  to 
the  question  was  interposed,  and  then  fol- 
lowed a  conversation  between  counsel  for 
both  parties  and  the  court,  during  which 
counsel  for  plaintiff  offered  to  prove  by  her 
and  by  physicians  who  attended  the  deceased 
that  when  lie  returned  home  on  the  19th  there 
were  marks  of  extreme  violence  upon  his 
back,  apparently  inflicted  quite  recently,  with- 
in a  day  or  two,  and  that  his  Injuries,  In  the 
opinion  of  the  physicians,  were  sufficient  to 
produce,  and  did  produce,  death.  .Tlils  offer 
WHS  accurapanletl  by  the  statement  and  admis- 
sion of  counsel  thatthe  plaintiff  had  no  proof 
to  offer  as  to  how  the  deceased  was  injured^ 
but  rested  her  case  on  the  presumption* 
which  he  claimed  would  arise  from  such  tes- 
timony, that  the  violence,  injury,  and  deatb 
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were  the  result  of  accident.  The  court  held 
that  no  such  presumption  would  arise  from 
the  testimony  thus  offered,  but  that  before 
the  plaintiff  could  recover  she  must  go  fur- 
ther, and  show  affirmatively  that  the  injuries 
were  the  result  of  accident,  by  showing  the 
manner  in  which  they  were  indicted,  or  the 
■cause  ot  them.  Hence  the  court  hdd  that 
the  offered  testimony  alone  did  not  tend  to 
provethat  the  death  of  the  insured  was  caused 
by  accident,  and  thereupon  rejected  tbo  tes- 
timony, and  nonsuited  the  plaintiff.  The 
plaintiff  appeals  from  the  judgment  of  xum- 
auit. 

Sj/non  A  Frott,  {NetU  Sroum,  of  connsel,) 
tor  ^pellant  CaUt  Jonei  <ft  Sanborn,  for 
xespoodent. 

Lton,  J.*  {q^9r  itating  the  faoU  aa 
above.)  We  think  the  court  took  an  erro- 
neous view  of  the  law.  Unless  the  injuries 
whicb  are  alleged  to  have  caused  the  death  of 
the  insured  were  intenUonally  self-inflicted, 
-or  intenUonally  Inflicted  by  some  other  per* 
son.  or  were  received  in  du^ng  or  fighting, 
in  which  case  tbey  would  be  intentional,  tbs 
l^al  presumptitm  is  that  they  were  accldent- 
M.  No  presumption  can  be  indulged  that 
tiie  law  has  been  violated,  as  It  would  have 
been  were  the  injuries  Intentionally  inflicted 
by  another.  On  the  contrary  the  presump- 
tion Is  that  they  were  not.  Hence,  liad  the 
plaintiff  proved  Lnly  that  the  insured,  at  a 
-certain  time,  had  upon  bis  perem  bruises  and 
wounds,  evidencing  that  he  had.  been  recent- 
ly Injured  by  external  violent^,  and,  further, 
thatsuch  injuries  caused  his  death,  she  would 
have  made  out  a  prima  facie  case  of  death 
resultii^  from  bodily  injuries,  "through  ex- 
ternal, violent,  and  accidental  means."  Were 
it  claimed  that  the  injuries  were  self-infllot- 
•fld,  or  were  caused  by  the  nej^ligence  of  the 
insured,  nntil  such  self-Infliction  or  negli- 
-geoce  should  be  afflrmatlvdy  proved  the  same 

ftresnmption  of  accident  would  prev^.  Mal- 
ory V.  Insurance  Oa»  47  N.  Y.  52;  Insur- 
ance Oo.  V,  McConkey,  127  IT.  S.  661. 8  Sup. 
Gt.  Bep.  1860;  Freeman  v.  Insurance  Co., 
144  Mass.  572.  12  N.  £.  Bep.  872;  Feck 
V.  Association.  6  IS.  T.  Supp.  215.  In  the 
opinions  in  the  above  cases  will  be  found 
.  citations  of  nnmeiouB  other  cases  holding  the 
same  doctrine,  Neither  is  there  any  pre- 
sumption that  the  injuries  which  it  is  claimed 
caused  the  death  of  the  insured  resnlied 
from  any  of  the  causes  not  covered  by  the 
policy,  as  spedfled  in  paragraph  8  of  "agree* 
uients  and  conditions,**  indorsed  upon  it. 
The  stipulations  therein  are  not  conditions 
precedent,  and  are  not  inserted  in  the  body 
of  the  policy.  They  are  separate  provisos, 
qualifying  the  general  words  in  the  policy. 
It  was  held  in  Redman  v.  Insurance  Co.,  49 
"Wis.  431,  4  X.  W.  Kep.  591,  tliat  in  such 
case,  if  anything  contained  in  the  provisos 
wUl  defeat  the  action,  it  is  matter  of  defense. 
See.  also.  May  v.  Insurance  Co..  25  Wis.  291. 
True,  these  cases  arose  upon  policies  insuring 
against  loss  or  damage  by  Ore;  but  the  prin- 


ciple is  equally  applicable  to  a  life  or  accident 
policy. 

Should  the  plaintiff,  on  another  trial,  make 
the  proof  wiiich  she  offered  to  malte,  and 
show  due  notice  and  proof  to  the  defendant 
of  the  injuries  and  death  of  the  insured,  as 
required  by  one  of  the  conditions  indorsed  up- 
on the  policy,  she  will  be  entitled  to  judg- 
ment, unless  the  company  prove  thi^  tlie  in- 
juries resulted  from  some  or  one  of  the  causes 
specified  in  said  paragraph  3. 

The  foregoing  views  are  fully  sustained  by 
tbesupreme  court  of  Massachusetts  in  Cobum 
V.  Insurance  Co.,  13  N.  £.  Bep.  607,  which 
was  an  action  against  the  present  defendant 
on  a  policy  in  »3l  essential  particulats  lite 
that  here  in  salt. 

For  the  reasons  above  suggested  we  think 
the  nonsuit  was  erroneously  ordered.  Judg- 
ment reversed,  and  the  cause  remanded  for  a 
new  trial. 


Jabqeb  c  Chioaoo,  U.  &  St.  P.  Bt.  Co. 
OSupreme  Court  of  WUoonttn.  Nov.  8. 1888.) 
&rooK  KmLTO  bt  Ruleoad  Tkum. 
KailToad  snmndt  on  the  right  of  way  of  a 
raUw»'  company,  2}4  mileB  from  any  town,  and  not 
looataa  on  a  highway,  there  being  neither  station, 
station  agent,  depot  building,  nor  platform  for  re- 
ceiving and  discharging  freight  or  pusengars,  but 
only  a  aide  track  osed  tor  the  oonTenlence  of  load- 
ing and  unloading  a  single  oommodity,  are  not  de- 
pot groands,  within  the  meaning  of  the  statute  ex- 
empting the  company  from  Uaulity  forf^ureto 
f moe  sadi  property. 

Appeal  from  circuit  conit.  Marathon  coun- 
ty; ChabIiBS  M.  Webb,  Judge. 

Action  by  Fred  Jaeger  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  to 
recover  damages  for  the  killing  of  plaintiff's 
cow.  Judgment  was  rendered  for  plaintilt 
and  defendant  appeals. 

John  T.  Fiaht  {Burton  Hanson^  of  coun- 
sd,)  for  appellant.  Bardemt  Myhrea  A 
Marohettit  for  respondent. 

Obtom,  J  This  aetiion  wm  brou^t  be- 
fore a  justice  to  recover  as  damages  the  value 
of  the  plaintiff's  cow,  alleged  to  have  been 
killed  by  n^ligence  on  the  track  of  the  appel- 
lant's railroad  where  it  was  not  fenced.  The 
Justice  dismissed  the  complaint,  and  on  ap- 
peal to  the  circuit  court  the  case  was  tried 
before  a  jury,  and  the  court  submitted  to  the 
jury  only  the  question  of  the  valneof  the  cow, 
and  the  verdict  was  ^1.85  damages  tor  the 
plaintiff.  This  is  an  appeal  fnxn  the  Jndg* 
ment  on  that  verdict.  The  main  defense 
was  that  the  place  where  the  cow  stnyed 
upon  the  railroad  wasd^t  ground,  and  not 
required  to  be  fenced.  The  contention  of 
the  learned  counsel  of  the  appellant  i^ 
Firttt  that  the  evidence  showed  such  place 
to  be  depot  ground;  and,  $«cowUyt  that  there 
was  so  much  doubt  about  the  question  on  the 
evidence  that  it  should  have  been  submitted 
to  the  jury.  The  facts  as  shown  by  the  tes- 
timony are  as  follows:  The  place  where  Um 
cow  came  on  the  track  fa  2^  miles  from  the 
city      Witusau*    Tbece  is  there  a  switdt 
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track.  820  feet  long,  on  the  east  side  of  the 
main  track.  The  road  was  fenced  on  the 
west  side,  and  on  the  east  side,  also,  up  to 
the  first  switch,  and  posts  were  being  put  up 
for  a  fence  on  the  east  side  of  the  switch 
track,  but  Uie  fence  was  not  finished  until 
after  the  cow  wrs  killed.  *Tbe  aide  track  at 
that  place  was  only  used  for  loading  and  ship* 
pfng  tan-bark  that  might  be  brought  to  that 
point.  There  was  no  highway  leading  to 
this  side  track,  and  the  right  of  way  was 
only  the  ordinary  width.  Nothing  had  been 
brought  to  that  point  hj  the  road  for  deliv- 
ery. There  was  no  depot  bnilding  or  p1at> 
tatm  to  receive  pasungers  or  freight,  no 
scales  for  w^ghlng  freight,  and  no  water- 
tank,  and  there  was  no  agent  of  the  company 
there,  and  the  place  had  no  depot  name,  and 
was  not  a  station.  The  only  use  of  the  side 
track  was  to  ship  tan-bark,  a  considerable 
amount  of  which  was  received  and  shipped 
during  the  year;  and  this  was  all  the  use 
made  of  it  for  any  purpose.  Thia  is  sub- 
stantially  all  of  the  evidence  on  the  question. 

If  there  was  a  dt>pot  at  that  point  at  all,  it 
consisted  solely  of  this  side  or  switch  track, 
BO  occasionally  used  for  the  shipment  of  but 
one  commodity.  If  there  was  a  depot  at  this 
point  in  such  legal  sense  that  the  company 
need  not  fence  their  road  on  either  side  of  it. 
then  there  was  a  depot  almost  anywhere  and 
everywhere  uu  their  road  where  they  had  the 
same  kind  of  a  side  track ;  and  so  on  any  rail- 
road in  the  state.  It  might  be  cheaper  to 
construct  such  side  track  ttian  to  build  and 
maintain  fences,  and  depots  of  this  character 
might  be  numberless.  But,  seriously,  was 
there  a  depot  at  this  point,  so  that  the  com- 
pany need  not  fence  their  road  ?  There  would 
seem  to  Im  no  question  about  it  This  place 
had  but  one  of  the  characteristics  of  a  depot. 
As  a  practical  construction  of  their  right, 
the  company  had  already  built  a  fence  on  the 
west  side  of  this  pretended  depot  ground, 
and  were  setting  the  posts  for  a  fence  on  the 
east  side;  clearly  indicating  that  the  company 
did  not  think  it  depot  ground.  If  these 
grounds  are  depot  grounds,  the  company 
ought  not  to  fence  them,  to  obstruct  the  pub- 
lic use;  but  the  fences  will  probably  have  no 
snch  efttKt.  No  case  can  be  found  that  holds 
that  such  a  place  is  a  depot,  or  that  the 
grounds  are  depot  grounds,  so  that  they  need 
not  be  fenced.  Fowler  v.  Trust  Co.,  21  Wis. 
77.  In  Dinwoodie  v.  Railroad  Co.,  70  Wis. 
160.  35  N.  W.  Kep.  296.  the  side  track  was 
near,  and  might  he  a  part  of.  a  regular  depot, 
and  the  question  was  as  to  how  far  the  depuli 
grounds  extended;  but  the  law  governing 
sucli  case  is  laid  down  in  such  terms  as  to 
exclude  this  pretended  depot  in  all  essential 
particulars.  The  case  of  AIcDonough  v.  Hall- 
way Co.,  73  Wis.  223.  40  N.  W.  Rep.  806. 
was  much  stronger,  and  this  court  held  that 
the  jury  rightfully  found  that  the  place  was 
not  depot  ground.  But  the  plainest  princi- 
ples of  common  sense  would  seem  to  deter- 
mine that  these  grounds  were  not  depot 
grounds,  or  used  for  depot  grounds.  Tliare- 


fore  there  was  no  question  about  it  to  be  buI>- 
mitted  to  the  Jury.  The  court  correctly  held 
that  the  place  where  the  animal  came  on  the- 
track,  and  was  killed,  was  not  depot  ground. 
The  Judgment  ot  the  circuit  court  is  ^Brmed.. 


Uateskt  v.  Fbldhan 

(Supreme  Court  of  Wisconsin.  Nov.  S,  1888.) 
Cakgslution  or  Hobtqaok— Nonca. 
Xb  an  action  to  rescind  an  exchange  of  realtj 
Induced  the  fraud  of  the  defendant,  and  for  tiia- 
canceUatlon  of  a  mortgage,  executed  by  him  oil' 
the  land  oooveyed  to  him,  held,  that  the  mere  oo- 
ODpation  of  the  premises  by  the  plaintift,  who  re- 
tuned  poaseaslon  under  agreement  with  defend- 
ant, was  not  constructive  notice  of  plahitifT's  eguity 
to  the  mortgagee,  tbe  plidatlfl  not  having  jilmself 
discovered  the  fraud  untU  a  month  after  the  exe- 
cution of  the  mortgage. 

Appeal  from  circuit  court.  Portage  county. 

This  action  was  brought  by  John  Matesky 
against  Robert  Feldman,  Betsy  Feldman,  and 
Samuel  Feldman,  to  secure  the  cancellation 
of  a  deed  executed  by  the  plaintlfl  to  Robert 
Feldman,  and  for  tbe  cancellation  of  a  morlr^ 
gage  on  the  premises  so  conveyed,  executed 
by  said  Robert  Feldman  to  Samuel  Feldman. 
Judgment  was  rendered  for  plaintiff,  and  the- 
defendant  Samuel  Feldman  appeals. 

Lamorettx  dt  Park,  for  appellant.  Cate, 
Jones  it  Sanbomt  for  reapondeot. 

Orton,  J.  The  facts  of  this  case  are  sub- 
stantially as  follows;  The  respondent  and 
one  Robert  Feldman  made  a  trade  of  landa 
on  the  20tb  day  of  December,  1886,  and  Feld- 
man was  also  to  convey  to  the  respondent  cer- 
tain personal  property.  The  deeds  were  made, 
and  the  personal  property  delivered,  on  that 
day.  It  is  charged  that  the  defendant  Robert 
Feldman  falsely  and  fraudulently  represent- 
ed that  the  lands  so  conveyed  by  him  were 
free  from  incumbrance,  and  that  he  (the 
plaintiff)  first  learned  that  said  representa- 
tloos  were  false  about  the  1st  day  of  Febru- 
ary, 1887.  The  plaintiff  tendered  tiack  hia 
title  for  tlie  land  he  obtained,  and  surren- 
dered the  personal  property,  and  prayed  for  & 
cancellation  of  s^d  sale,  and  such  was  the 
Judgment  against  tbe  defendant  RolMrt  Feld- 
man, But  the  defendant  Rol>ert  Feldman 
mortgaged  the  lands  he  so  obtained  from  the 
plaintiff  to  his  son  Samuel  Feldman,  on  the 
I5th  day  of  January,  1887,  to  secure  certain 
money  he  owed  to  said  Samuel  Feldman ;  and 
this  mortgage  was  also  canceled  and  set  aside 
as  fraudulent,  on  tbe  ground  tliat  Samuel 
Feldman  knew,  or  was  presumed  to  know, 
of  the  fraud  by  which  Rotwrt  Feldman  ob- 
tained the  lands  front  the  plaintiff  when  he 
took  said  mortgage.  Samuel  Feldman  is  the 
sole  appellant.  By  aa  agreement  between 
tbe  plaintiff  and  Robert  Feldman,  he  (the 
plaintiff)  was  to  continue  to  occupy  th»  lands 
he  had  deeded  until  the  following  spring,  and 
when  the  said  mortgage  to  Samuel  Feldman 
was  executed  the  pliiintiff  was  in  possession 
of  tbe  premises  under  and  by  virtue  of  said 
agreement  alone.    There  was  no  evidenoe- 
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whatever  that  the  defendant  Samuel  Feldman 
had  any  knowledge  of  the  fraud,  and  the  only 
principle  or  ground  upon  which  he  was 
charged  with  notice  of  the  fraud  was  the  oon- 
structive  notice  of  it  by  the  posseesion  of  the 
plttintiff  under  that  agreement.  It  is  very 
clear  that  the  plaintiff  did  not  hold  the  pm- 
session  on  account  of  fraud  in  the  sale,  or  by 
any  right  growing  out  of  it;  for.  according 
to  his  complaint,  he  did  not  know  of  the 
fraud  until  the  Ist  day  of  February,  1887, 
when  the  mortgage  was  given  on  the  15tb 
day  of  January  before. 

The  question  is  therefore  one  of  law  pure- 
ly. Was  the  plaintiCfs  possession  at  the 
date  of  the  mortgage  constructive  notice  to 
Samuel  Feldman  of  the  fraud  in  the  sale  oi 
exchange  of  the  lands,  so  as  to  render  his 
mortgage  void?  The  legal  significance  of 
constructive  notice  by  possession  is  acknowl- 
edged by  the  learned  counsel  of  the  respond- 
ent to  be  such  "as  would  put  a  prudent  man 
on  inquiry,  which,  if  prosecuted  with  ordi- 
nary diligence,  would  lead  to  actual  notice  of 
the  right  or  title  in  conflict  with  wliich  he 
was  about  to  purchase."  This  is  a  correct 
statement  of  the  principle  of  constructive  no- 
tiue  by  an  adverse  possession.  It  is  notice  of 
every  right  by  which  the  possession  is  held. 
It  is  supposed  that  the  person  in  possession 
may  be  asked  to  disclose  the  riglit  or  title  by 
which  he  holds  possession.  The  authorities 
support  this  view  of  the  question.  The  pur- 
cliaser  will  be  charged  with  the  actual  notice 
he  would  have  received  if  he  had  made  tlie 
Inquiry.  Brinkman  v.  Jones,  44  Wis.  519. 
Such  are  the  authorities  cited  by  the  learned 
counsel  on  both  sides,  and  tliere  can  be  no 
question  but  that  this  is  the  reason  of  the 
rule  of  constructive  notice  by  possession. 
Wliat  did  the  possession  of  the  respondent 
signify  at  tlie  time  tlie  mortgage  was  given? 
He  lield  the  posseasion  only  by  tliat  agree- 
ment, and,  if  he  had  been  applied  to  by  the 
appellant  to  know  by  what  right  he  held,  he 
would  then  have  referred  to  that  agreement 
as  the  only  right  by  wliich  lie  held.  He  was 
then  satisfled  with  the  trade,  and  had  not 
learned  of  the  fraud.  How  can  the  appellant 
l>e  cliarged  with  a  constructive  knowledge  of 
the  fraud  by  the  possession  uf  the  respond- 
ent, when  the  respondent,  himself,  at  the 
time,  had  no  knowledge  of  it?  To  test  the 
question  by  further  illustration,  suppose, 
when  tlie  mortgage  was  executed,  the  plain- 
till  was  in  possession  as  a  tenant  until  the 
next  spring  by  that  agreement,  and  had  no 
other  n^ht,  and  knew  of  no  other,  and  a 
iBonth  afterwards  Hubert  Feldman  had  deeded 
back  the  lands  to  the  plaintifC,  would  that 
deed  have  rendered  the  mortgage  void  mere- 
ly by  notice  of  it  by  the  plaintiff's  possession, 
which  at  the  time  was  held  only  under  that 
agi-eement?  The  discovery  of  tlie  fraud  a 
uiunth  afterwards  could  have  had  no  greater 
effect  than  the  deei).  Denton  v.  White,  26 
Wis.  679;  Hennessey  v.  Andrews,  6  Cush. 
170;  Newliall  v.  i'ierce,  6  Pick.  460;  Kunkle 
V.  Woifersberger.  6  Watts,  126;  Grassen  v. 


8woveIand,  22  Ind.  436  ;  2  Washb.  Real 
Prop.  61;  and  other  cases, — are  cited  in  the 
brief  of  the  appellant's  counsel.  According 
to  the  rule  of  these  and  many  other  cases,  we 
are  compelled  to  hold  that  the  appellant  bad 
no  notice  whatever  of  the  fraud  for  which 
the  sale  was  set'aslde,  either  actual  or  con- 
structfve,  when  he  received  the  mortgage. 
The  court  clearly  erred  when  it  held  the 
mortgage  void  for  any  reason. 

The  judgment,  so  far  as  it  cancels  and  an- 
nuls the  mortgage  executed  by  the  defend- 
ants Robert  Feldman  and  Betsy  Feldman, 
his  wife,  to  the  defendant  Samuel  Feldman, 
bearing  date  January  15,  1887.  and  the  rec- 
ord thereof,  is  reversed,  and  the  cause  re- 
manded, with  directions  to  add  to  the  judg- 
ment, that  vests  the  title  of  said  lands  in  the 
plaintiff,  Tree  and  clear  from  all  incumbrancee, 
as  the  same  was  at  the  time  of  the  execution 
of  said  deed  by  said  plaintiff  to  the  defend- 
ant Robect  Feldman,  the  following  excep- 
tion, viz.:  "Except  the  mortgage  executed 
by  the  defendant  Robert  Feldman  and  Betsy 
Feldman,  his  wife,  to  the  defendant  Samuel 
Feldman,  dated  January  15»  1887." 


EoBNio  V.  Town  of  Aacadia. 

{Supreme  Court  of  Wisconsin.  Nov.  S,  1889.) 
DbVSCTIVC  BrIDQE — LlABIUTT  Of  Towv. 
1.  Id  an  action  by  au  administrator  to  recover 
damages  for  the  death  of  his  intestate,  resulting 
from  a  defective  bridge,  tt  was  error  for  the  oonrt 
to  obarge  tbat  ^the  accident  may,  in  a  sease,  have 
been  the  fault,  or  produced  by  the  fault,  of  the 
town  ofScers,  and  yet  the  town  may  not  be  respon- 
sible for  it." 

3.  The  court  errooeoutly  charged,  also,  tliat 
"  this  accident  may  have  been  produced  1^  a  defeot 
in  the  bridge,  and  yet  the  town  not  be  responetble, 
because  it  is  not  every  defeot  In  a  highway  which 
renders  a  town  liable. " 

8.  Tbecoarterred,alBO,  in  instructlngthejiuy 
that  tb9  duty  of  the  town  to  keep  its  hignwaya  Id 
a  reasonably  safe  condition  "does  not  require  It  to 
make  Its  bridges  absolutely  safe,  because  that  can- 
not be  done,  practically.  They  cannot  be  made  so 
safe  but  what  accidents  may  nappen  upon  them. " 

4.  After  loBtraotiDg  the  jury  to  find  whether 
or  not  the  brldgowas  safe,  the  court  s^d:  **Aad 
in  considering  this  case  yon  ought  to  lay  out  of 
TOur  minds  the  fact  tbat  an  aooideat  happened  up* 
on  it,  and  decide  tbat  Question  just  as  you  would 
have  decided  it  if  you  nad  been  called,  with  tbts 
same  evidence  of  the  condition  of  the  bridge,  to  de- 
cide It  before  an  accideut  had  happened  at  all; 
*  *  *  so  you  will  look  at  the  biioge  Jost  as  the 
evidence  shows  It  to  yon  before  the  accident  hap- 
pened, and  say  whether  that  was  a  reasonably  safe 
and  sufficient  bridge. "  fie/d  erroneous,  aseulud- 
Ing  from  the  jury  the  res  getUB. 

Appeal  from  circuit  court,  Trempealeau 
county;  A.  W.  Newman,  Judge. 

This  action  w;i8  brought  against  the  town 
of  Arcadia  by  William  Koenig,  administra- 
tor of  the  estate  of  Henry  P.  Koenig,  de- 
ceased, to  recover  damages  for  the  death  of 
his  intestate,  resulting  from  a  defect  tn  a 
bridge.  Judgment  was  rendered  for  the  de- 
fendant, and  plkintlff  appeals. 

S*  Q.  Ifye,  for  ap[)ellant.  0.  Jf.  Il^ood- 
ward,  for  respondent. 

Obtoh,  J.  This  is  an  action,  under  the 
statute,  to  recover  damages  for  the  kliliog  of 


Digitized  by 


Wis.) 


KOEITIG  V.  TOWK  OF  ARCADIA. 


735 


Henry  P.  Koenig,  deceased,  by  the  neglect 
and  default  of  the  officers  of  tlie  town,  and 
by  the  insiiQlctency  and  want  of  repairs  of  a 
certain  bridge  therein.  The  main  facts  may 
be  briefly  stated,  aubstnntially  as  follows: 
The  bridge  in  question  was  over  the  Trempea- 
leau river,  b^'tweeo  East  and  West  Arcadia, 
in  the  town  of  Arcadia,  about  184  feet  long, 
10  or  11  feet  wide,  of  single  track,  and  cov- 
««d  by  two  layers  of  3-inch  plank»— the 
lower  crosswise,  and  the  upper  lengthwise; 
and  near  the  north  end  there  was  a  hole  or 
rut  In  the  wagon  track,  about  S  feet  long,  3} 
inches  wide,  and  3  incliea  deep,  worn  down 
to  the  lower  layer  of  plank,  tlirough  which  a 
wagon  wheel  could  pass,  after  dropping  down 
into  it,  with  a  suddf  n  jar.  Henry  F.  Koenig, 
the  deceased,  on  the  2Bd  day  of  August, 
18lj7.  was  driving  across  said  bridge  a  two- 
horse  wagon  loaded  with  cane,sitting  on  the 
forward  end  of  the  load,  and  when  one  of  the 
wheels  fell  into  the  rut  or  hole  the  load  was 
suddenly  pitched  forward,  and  the  team 
started  and  ran  away,  and  went  off  one  of 
the  approaches  to  the  bridge,  and  tlie  deceased 
fell  under  the  wau;on,  and  was  killed.  This 
hole  had  existed  long  enough  to  raise  the 
presumption  that  the  officers  of  the  town 
knew  of  it.  if  it  was  an  insufficiency  or  want 
of  repair  ot  the  bridge.  There  was  some 
testimony  tending  to  show  that  the  deceased 
was  chargeable  with  a  want  of  ordinary  care 
in  loading  the  cane,  in  driving  his  team,  and 
in  sitting  on  the  end  of  the  load,  and  In  some 
other  matters;  but  the  main  point  in  contro- 
versy, and  on  wliich  the  most  testimony  was 
Introduced,  was  as  to  whether  this  bule  or 
rut  was  such  a  defect  or  insufficiency  or  want 
of  retiair  as  would  make  the  town  liable. 
The  jury  rendered  a  verdict  for  the  defend- 
ant. 

There  are  several  errors  In  admitting  and 
rejecting  testimony  assigned,  but  they  do  not 
appciir  to  t)e  vt-ry  material.  The  most  im- 
portant exceptions  are  to  the  instructions  of 
the  court  to  the  jury  on  the  law  of  tlie  case. 
We  think  that  several  iustructiona  were  ma- 
terially erroneous,  and  misled  the  jury,  and 
they  were  as  follows:  "So  this  accident  may, 
in  a  sense,  have  been  the  fault,  or  produced 
by  the  fault,  of  the  town  officers,  and  yet.  the 
town  may  not  be  responsible  for  it."  "So 
this  acculent  may  have  been  produced  by  a 
defect  in  the  bridge,  and  yet  the  town  not  be 
responsible,  because  it  is  not  every  defect  in 
a  highway  wliich  renders  a  town  liable  for 
damages."  After  instructing  the  jury  tliat  it 
was  the  duty  of  the  town  "to  keep  its  higli- 
ways  in  a  reasonably  safe  condition,"  the 
court  said  further:  "This  duty  does  not  re- 
quire it  to  made  its  bridges  absolutely  safe, 
because  that  cannot  be  done,  practically. 
They  cannot  be  miide  so  safe  but  what  acci- 
dents may  happen  upon  them."  In  these 
novel  and  peculiar  instructions,  the  three 
very  important  words,  "fault,''  "defect, "  and 
"safety,"  which  have  as  clear  and  definite  a 
meaning  in  the  law  as  in  common  usage,  and 
the  very  test  words  of  liability  io  such  a  case 


as  this,  are  rendered  worse  tlian  meaningless. 
The  jury  are  told  that  the  officers  may  be  in 
fault,  and  yet  the  town  is  not  liable;  that,  the 
accident  may  have  been  caused  by  a  defect  in 
the  bridge,  and  the  town  not  responsible:  and 
that  bridges  need  not  be  made  absolutely  safot 
or  BO  safe  that  accidents  will  not  happen  upon 
them.  The  jury  are  left  to  speculate  upon  how 
great  should  be  the  fault,  or  the  defect,  or  the 
want  of  safety,  to  make  the  town  liable,  when 
the  words  have  no  degrees  of  comparison,  in 
such  a  case.  These  instructiona  are  so  clear- 
ly objectionable  that  no  argument  or  author- 
ities are  necessary.  These  words  are  always 
used  in  like  cases,  to  import  liability,  as 
shown  by  all  the  reported  cases,  and  the  ele- 
mentary principles  relating  to  municipal  lia- 
bility for  defective  streets  and  bridges.  If 
tliese  words  are  not  used  in  their  full  and  un- 
restricted meaning,  how  great  should  be  the 
fault  or  the  defect,  or  how  much  unsafe  the 
bridgeV  The  jury  were  not  informed,  and, 
from  the  very  nature  of  the  casp,  could  not 
be.  It  is  sufficient  that  the  officers  of  the 
town  were  in  fault,  or  guilty  of  a  neglect  of 
duty,  in  not  repairing  the  defective  condition 
of  the  bridge,  or  in  allowing  it  to  remain  so 
long  a  time,  and  that  the  defect  or  insuffi- 
ciency or  want  of  repair  of  the  bridge  was 
the  cause  of  the  accident  or  injury,  and  that 
the  bridge,  in  this  respect,  was  unsafe;  and 
tliat  is  the  end  of  the  subject  In  law,  as  well 
as  in  logic.  The  theory  that  the  injury 
might  have  been  a  mere  accident  or  misfort- 
une is  based  upon  the  fact  that  there  was 
no  adequate  cause  of  it  by  any  defect  in  the 
bridge.  Gbappel  v.  Town  of  Oregon,  36  Wis. 
145.  But  if  there  was  a  defect,  and  such 
a  defect  that  the  officers  of  the  town  were 
in  fault  for  not  repairing  it,  and  such  de- 
fect was  the  proximate  cause  of  tliu  injury, 
and  such  defect  rendered  the  bridge  unsafe 
in  that  particular,  nnd  the  officers  of  the 
town  had  knowledge  of  it,  then  the  liability 
follows  as  a  legal  conclusion.  An  Instruco 
tion  that  a  certain  condition  of  a  bridge  was 
nut  such  a  defect  as  would  render  the  town 
liable  was  refused  by  the  court,  and  the  re- 
fusal approved  by  this  court,  in  Stilling  t. 
Town  of  Thorp.  54  Wis.  528.  11  N.  W.  Kep. 
906.  The  question  was  not  whether  the  au- 
thorities of  the  city  were  satis&ed  that  the 
street  was  made  reasonably  safe  and  the  de- 
fect cured,  but  whether  there  was  a  d^ective 
condition  of  the  street  as  claimed,  and,  if 
there  was,  then  the  street  was  unsafe  as  a 
matter  of  law,  and  the  city  was  liable.  Fri- 
deaux  v.  City  of  Mineral  Point.  43  Wis.  513. 
See,  also.  Burns  v.  Elba,  32  Wis.  605;  Draper 
V.  Town  of  Ironton,  42  Wis.  696;  Matthews 
V.  Bamboo,  39  Wis.  674;  Cartright  v.  Bel- 
mont, 68  Wis.  370, 17  K.  W.  Kep.  237;  Prin- 
dle  V.  Fletcher,  39  Vt.  255:  Horton  v.  Ipswich, 
12  Cush.  488:  Johnson  v.  Haverhill,  35 J^.  H. 
74;  Winship  v.  Enfield,  42  N.  H.  197.  Un- 
der such  a  charge  of  the  law,  the  generous  in- 
clination of  the  jury  would  most  likely  be  to 
find  that  the  town  was  nut  much  in  fault, 
and  that  the  defect  was  not  very  great,  and 
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was  not  very  unsafe.  It  may  be  that  they 
did  BO  find  in  this  case.  At  all  events  we 
think  the  InatructioiiB  were  very  material, 
and  good  ground  for  a  reversal  of  the  judg- 
ment. 

Another  instruction  of  the  court  to  the  Jn- 
Ty  we  think  was  materially  erronpous,  as 
follows:  After  instructing  the  jtirj  that 
they  roust  And  whether  the  bridge  was  safe 
or  not,  (which,  by  the  by,  was  not  the  ques- 
tion,) the  court  said:  "  And  In  considering 
this  case  you  ouglit  to  lay  out  of  your  minds 
the  fact  that  an  accident  happened  upon  ft, 
and  decide  that  question  just  as  you  would 
have  decided  it  if  yoa  had  been  called,  with 
this  same  evidence  of  the  condition  of  the 
bridge,  to  decide  it,  before  an  accident  had 
happened  at  all ;  •  •  •  so  yoo  will  look 
at  the  bridge  just  as  the  evidence  shows  It  to 
yon  before  the  accident  happened,  and  say 
whether  that  was  a  reasonably  safe  and  siif- 
fleient  bridge."  This  instruction,  besidesthe 
fault  of  excluding  from  the  consideration  of 
the  jury  the  res  geata  of  the  case,  takes  away 
the  most  important  test  of  the  unsafe  condi- 
tion of  the  bridge,— by  its  practical  illustra- 
tion. It  would  have  been  improper  to  have 
shown  that  a  similar  accident  had  happened 
by  this  hole  or  rut  before  this  time;  and  yet 
such  evidence  ought  not  to  be  excluded,  if 
the  jury  must  only  consider  the  condition  of 
the  bridge  before  the  accident.  There  can  be 
no  proof  so  conclusive  that  the  hole  was 
a  dangerous  defect  as  that  It  actually  did 
cause  injury.  It  would  exclude  the  most 
important  evidence  of  the  chai'acter  of  the 
defect,  not  to  consider  the  consequences  of  it 
in  the  case  which  constituted  the  rea  gestce. 
This  instruction  is  not  sought  to  be  sus- 
tained by  the  learned  counsel  of  the  respond- 
ent" by  any  adjudicated  cases.  The  question 
has  not  been  directly  decided  by  this  court,  for 
there  was  never  any  occasion  for  it;  but  the 
general  doctrine,  in  sucli  cases,  always  In- 
cludes all  the  facts  of  the  particnlar  case. 
The  question  is  whether  the  defect  constitut- 
ed an  insuOlciency  or  want  of  repairs,  "un- 
der all  tlie  circumstances  attending  the  par- 
ticular case.  '*  Wheeler  v.  Westport,  30  Wis. 
392.  The  case  of  Spearbracker  v.  Town  of 
Larrabee.  64  Wis.  573,  25  N.  W.  Rep.  555, 
illustrates  the  propriety  and  the  necessity  of 
considering  the  accident  itself,  in  determin- 
ing the  defect.  The  crack  in  the  plank  at 
tiie  upper  surface  was  not  wide  enough  to 
let  a  horse's  foot  throogh,  but  they  were  rot- 
ten and  decayed  underneath;  and  when  the 
horse  of  the  plaintiff  stepped  on  it,  then  they 
broke  away,  and  let  his  foot  through.  This 
defect  could  not  have  been  understood  with- 
out the  accident.  There  may  be  many  cases 
in  which  the  defect  may  be  illustrated  only  by 
the  accident,  as  in  a  case  now  in  this  court, 
where  the  defect  consisted  in  the  Joints  of  the 
frame-work  of  the  bridge  being  rotten  or  de- 
cayed, and  known  only  by  its  breaking  in 
that  case*  and  the  question  is  whether  its 
condition  ought  not  to  liave  been  known  by 
tbe  otfioera  of  the  town  from  the  age  ot  the 


bridge.  It  is  satd  in  Hill  v.  Fond  dn  Lac,  56 
Wis.  242, 14  N.  W.  Rep.  25:  "It  is  obvious 
that  every  such  case  must  be  determined 
from  all  the  facts  and  circumstances  consti- 
tuting the  res  gesta.'*  "The  defect  may  not 
be  inferred  merely  from  the  accident;  and 
yet  the  juij  may  take  the  accident  into  con- 
sideration, with  all  the  other  facts  In  the 
case,  to  determine  It.**  Cliurch  v.  Cherry- 
field,  33  Me.  460.  This  court  said  in  Oliver 
V.  TownofLaVallo,36Wi8.592:  "Had  the 
bridge  been  in  repair,  it  is  safe  to  assume  the 
accident  would  not  have  happened.**  In 
many  cases  negligence  can  be  inferred  only 
from  the  hapfmning  oi  the  accident.  Oun>-^ 
mings  V.  Furnace  Co.,  60  Wis.  603,  18  N. 
W.  Rep.  742,  and  20  N.  W.  Rep.  665,  and 
cases  cited.  But  the  principle  involved  in' 
this  instruction  is  so  clearly  nnreasonablo 
that  no  further  general  authorities  are  nec- 
essary. It  violates  one  of  the  fundamental 
principles  in  actions  of  tort, — that  the  act 
itself  must  be  separated  from  the  oonditiona 
of  liability,  and  that  the  res  uetice  may  be  bro- 
ken up,  and  only  a  part  of  it  considered  at  » 
time,  in  relation  to  any  distinct  fact  material 
to  the  issue.  This  instruction  was  also  ma- 
terial, and  we  think  that  a  new  trial  ctiglit 
to  have  been  granted  on  the  motion  of  the 
plaintiff.  The  judgment  is  reversed,  and  tbo 
cause  remanded  for  a  new  trial. 


Hbsse  0.  Haborates. 
{Suvreme  Court  of  Wisconsin.  Nov.  5, 183&> 
EiacimoK—REpLBViN— ■Nonsuit. 
TTnder  Rev.  Bt.  Wis.  |  S732,  providing  that 
a  jadgment  defendant  cannot  maintain  an  actloa 
for  the  recover?  of  property  seized  on  exeoutlon 
against  him,  unless  the  propertr  be  exempt  by  law 
from  seizure,  a  nonsuit  is  properly  granted  la  re- 
plevin by  such  defendant  for  pnqMity  ao  seized, 
where  ue  proof  tells  to  show  the  pr^ertj  to  be- 
exempt. 

Appeal  from  Fond  du  Lac  county  court. 

Action  of  replevin  brought  by  Charles 
Hesse  against  John  E.  Hargraves  to  recover 
possession  of  certain  property  taken  and  de- 
tained by  the  defendant,  a  deputy-sheriff,  on 
execution  issued  on  a  judgment  rendereil 
against  tbe  said  Charles  Hesse,  and  in  favor 
of  one  A.  E.  Dunlap,  receiver.  The  court, 
on  motion,  directed  a  nonsuit,  and  judgment 
was  entered  for  the  defendant  for  the  return 
of  the  property.    The  plalntifF  ap:  eals. 

Duffy  &  MnCrory^  for  appellant  A..  B. 
Dunlap,  (tf.  J.  Cox,  of  counsel.)  for  respond- 
ent. 

Orton.  J.  This  is  an  action  o<  replevin 
In  which  the  plaintiff  made  aOldavit,  as  the- 
statute  requires,  that  the  property  souffht  to 
be  recovered  "had  not  been  seized  under  an 
execution  or  attachment  against  his  goods 
and  chattels  liable  to  execution."  The  de- 
fendant answered  th:it  he  took  and  detains- 
the  property  as  a  deputy-sheriff  on  an  execu- 
tion issued  on  a  judgment  in  an  action  where* 
in  one  A.  £.  Dunlap  was  plaintiff,  and  this 
pl^ntiff  was  defendant,  aa  tbe  property  ot 
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the  plaintiff,  and  that  said  goods  and  chattels 
were  the  property  of  the  plaintiff,  and  liable 
to  execution.  On  the  trial  in  the  county 
court,  and  on  croas-examination  of  the  plain- 
tiff as  a  witness  in  his  own  behalf,  he  testi- 
fied "that  tbe  property  was  taken  from  him 
by  the  defendant,  and  that  he  said  he  would 
take  the  property  on  execution."  It  was 
then  conceded  In  open  court  "that  the  prop- 
erty was  taken  on  execution  against  tbe  plain- 
tiff, and  that  the  defendant  was  a  deputy- 
sheriff.  After  some  further  testimony  tend- 
ing to  show  that  the  plaintiff  was  entitled  to 
the  possession  of  the  property,  and  without 
showing  that  tbe  same  was  exempt  from  exe- 
cution, at  the  close  of  tbe  plaintiff's  evidence 
the  court  granted  a  nonsuit  on  motion  of  the 
defendant.  The  plaintiff's  testimony  con- 
tradicted his  afSdaTlt,  which  was  the  founda- 
tion of  his  action.  The  statute  (section  3732, 
Kev.  St.)  provides  that  such  an  action  shall 
not  be  maintained  by  a  Judgment  defendant, 
except  for  property  exempt  from  execution. 
Sep.  al»o.  Carney  v.  Doyle,  14  Wis.  270;  Lum- 
bering Co.  V.  Tronson,  86  Wis.  126;  Griffith 
T.  Smith,  22  Wis.  646;  Battis  v.  Hamlin.  Id. 
669;  1  Waite.  Pr.  723.  The  Judgment  of  the 
county  court  is  affirmed. 


Stoddard  «.  Bumr  tt  dl, 

{Supreme  Court  of  Wisconsin.   Not.  6, 1888.) 

QAMBLnto— AonoK  roR  Uorar  Lost— Abbut. 
Under  Rer.  Bt  Wis.  S  2689,  snbd.  1,  prorld- 
Ing  for  tbe  arrest  of  tbe  defeodaattti  an  aotion  for 
wrongfully  taking,  detstQing,  or  converting  prop- 
erty, the  defendant  la  an  action,  brought  nnder 
•eciion  4B8S,  for  the  reeorary  ox  moMy  lost  In 
giunbUog,  may  be  arrested,  where  Uie  afluavit  for 
arrest  alleges  the  nnlawf  nl  taking,  deteation,  and 
oonversion  of  the  money. 

Appeal  from  elrenit  oonrt*  Portage  county. 

On  December  8,  1888.  the  phiintiS  made 
an  affidavit  for  tbe  arrest  of  the  defendants, 
wheretn  be  stated,  in  effect,  that  he  bad  a 
good  cause  of  action  against  tbe  defendants 
arising  out  of  the  fbllowlng  state  of  facts: 
That.  October  11.  1888,  the  plaintiff  was 
lawfully  possessed  of  oertnin  goods,  chattels, 
ami  moneys  hereinafter  mentioned,  and 
which  were  then,  and  ever  stnce  have  been, 
tbe  property  of  tbe  pl^ntiff ;  that  on  tbe  daj 
and  year  last  named  the  defendants  enticed 
and  inducts]  the  plaintiff  to  play  a  game  of 
canls  with  tliem;  that  the  plaintiff  was  at 
the  time  intoxicated,  and,  while  in  that  con- 
dition, played  with  the  defendants  the  said 
game  of  cards,  wherein  money,  or  chips  rep- 
resenting money,  was  wagered  and  tjet  upon 
cards;  that  by  means  of  said  game  of  cards, 
and  the  moneys  that  the  plaintiff  was  in- 
duced to  wager  upon  the  cards  which  were 
dealt  to  hint,  the  defendants  wrongfully* 
willfully,  and  unlawfully  took  from  the  pos- 
session of  the  plaintiff  two  certain  ehec^ 
drawn  on  the  Commercial  Bank  of  Stevens 
Point,  signed,  "Altenbubt  AStoddabd,** 
drawn  in  favor  of  David  Burt, — one  for  ^00, 
and  one  for  $45,— besides  tbe  sum  of  $20  In 
currency,  good  an<l  lawful  mon^  of  the 
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United  States,  which  money  consisted  of 
gold  and  silver  coins,  hank-bills,  and  United 
States  currency  notes  of  different  denomini^ 
tions;  that  said  checks  were  obtained  by  the 
defendants,  and  were  by  them  presented  to 
said  bank,  and  tbe  sum  of  $245  of  the  plain- 
tiff's money  deposited  in  said  bank  obtained 
thereon;  that  the  value  of  all  the  plaintiff's 
property  so  obtained  from  him  by  the  defend- 
ants was  $265;  that  the  plaintiff,  by  his  at- 
torneys, did,  on  or  about  October  20,  1888. 
and  at  divers  other  times,  both  before  and 
after  said  date,  demand  of  said  defendants 
the  return  of  said  pro{)erty.  but  that  they  re- 
fused to.  return  the  same,  or  any  part  there- 
of, and  that  they  had  converted  the  said 
goods,  chattels,  and  moneys  to  their  own 
use,  to  the  damage  of  tbe  plaintiff  in  the 
sum  of  $265;  that  tbe  plaintiff  was  about  to 
commence,  by  the  summons  thereunto  an- 
nexed, an  action  In  the  circuit  court  of  Port- 
age county  against  the  said  defendants  upon 
the  cause  of  action  above  stated;  that  tbe 
said  aflldavit  was  accompanied  by  tbe  usual 
undertaking  for  an  arrest  in  such  cases;  that 
thereupon,  and  on  December  4,  1888.  the 
plaintUC  obtained  from  the  coun^  court  fdfr 
sidd  Portage  county  an  order  directed  to  the 
sbraiff  of  said  county,  requiring  him  to  forth- 
•wlVh  arrest  said  defendants,  and  hold  them  to 
iMdl  in  the  sum  of  $400  each  by  a  written  un- 
dertaking, as  zeqnired  by  the  statute;  Uut 
thereupon,  and  on  December  5,  1888^  tlw 
said  sheriff  served  said  summons  npcm  each 
of  tlie  defendants,  and  also  arrested  each  of 
them,  and  held  tbiinn  to  bail,  as  required  1^ 
section  2697,  Bev.  St.  and  delWered  to  each 
of  them  true  and  cnract  copies  of  said  affi- 
davit, undertaking,  and  order  of  arrest;  ttiafc 
on  tbe  aame  day  the  defisndantli  gave  bail,  aa 
required  by  statute;  that  thereupon,  and  on 
December  6. 1888,  ud  befm  any  ottier  pro- 
ceedings were  had  In  the  action,  the  deCsnd- 
ants  moved  the  said  circuit  court  to  set  aside 
said  order  oC  arrest,  and  based  the  same  up- 
on said  affidavit  and  order  of  arrest;  that  up- 
on the  hearing  of  that  motion.  December  24, 
1888,  the  said  circuit  court,  on  motion 
the  phdntlff*s  attorneys,  oidered  that  the 
motion  be.  and  the  same  was.  therein  de- 
nied, with  $10  costs  of  such  motion.  From 
that  order  ttie  defendants  bring  this  ai^eaL 
Gate,  Jonee  Sanborn,  for  appeUants. 
Lamoreua  A  Park,  for  respondent. 

Oassodat.  J..  (A^er  Btating  the  facta  as 
above.)  The  only  question  presented  upon 
this  appeal  is  whethw  the  defendants  were 
liable  to  arrest  for  taking,  detaining,  and  con- 
verting to  their  own  use  moneys  and  property 
won  by  them,  and  lost  by  the  plaintiff,  while 
gambling  with  each  other.  The  learned 
counsel  for  the  defendants  strenuously  In- 
sist that  they  were  not  so  liable.  In  sup- 
port of  their  contention,  they  rely,  mainly, 
upon  the  decision  to  that  effect  in  Tomp- 
kins T.  tSmith,  62  How.  Fr.  499.  affirmed  in 
89  N.  Y.  602.  It  was  there  said  by  the  court 
that  "there  can  be  no  doubt  that  no  right  of 
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action  existed  at  commoD  law  to  recover  back 
moneys  lost  in  gaming.  Tbeextentto  wliicli 
the  courts  went  was  to  bold  that  the  law 
would  not  enforce  such  contracts.  The  ac- 
tion is  solelj  a  creature  of  the  statute. "  62 
How.  Pr.  500.  It  is  then,  In  effect,  said  that 
the  original  statute  in  New  York  simply  gave 
an  action  "of  debt,  as  for  money  had  and 
received,"  to  recover  back  the  same.  But. 
as  there  shown,  the  statutes,  as  revised, 
omitted  the  word  "debt,"  and  provided,  in 
effect,  that  the  loser  might  "sue  for  and  re- 
cover the  money  or  value  of  the  things  so 
lost  or  paid  or  delivered,  from  the  winner 
thereof."  That  language  was  In  that  case 
construed  to  be  substantially  the  same  as  be- 
fore such  revision,  and  hence  did  not  author- 
ize an  arrest,  nor  bring  the  case  within  the 
provision  of  the  Code  of  that  state  which  au- 
thorized an  arrest  for  "the  wrongfal  taking 
and  detention  or  conversion  of  personal  prop- 
erty. "  It  was  said  by  the  late  Mr.  Justice 
Matthews,  speaking  for  the  court.,  in  effect, 
that  wagering  contracts  "  were  not  void  at 
common  law"  in  Sngland,  and  that  tlie  stat* 
utes  there  did  not  make  "them  iU^l,  but 
only  non-enforceable;  •  •  •  while,  gen- 
eiraUyt  In  this  country,  rU  wagering  contracts 
are  held  to  be  illegal  and  Toid  as  against  pub- 
lic poUoy."  Irwin  t.  WilUar,  110  U.  S.  £10. 
4  Sup.  Ct.  Rep.  160.  He  there  cites  nnmer- 
ons  decIsionB  in  sapport  of  these  statements, 
Including  one  from  this  court.  Our  statutes 
provide,  in  effect,  that  "anyperson  who  shall 
bet  or  wager  any  money»  property,  or  any 
thing  of  value  at  or  upon  any  game  jdayed  by 
himself,  or  by  another,  with  •  *  •  any 
cards,  •  «  •  shall  be  pnnisbed  im- 
prisonment, *  •  •  or  by  fine,"  etc.  Sec- 
tion 4630,  Bev.  St.  They  also  provide,  in  ef- 
fect, that  "anypenon  who,     playing  at  any 

rie,  or  by  betting  or  wearing  on  any  game. 
*  *  or  on  the  Issue  or  event  thereof, 
*  *  *  shall  have  pat  up,  staked,  or  de- 
posited with  any  stt^ebolder  or  third  person 
any  money,  property,  or  thing  in  action,  or 
shall  have  lost  and  delivered  the  same  to 
any  winner  thereof,  may,  within"  the  time 
named,  "sue  for  and  recover  the  same  from 
such  stakeholder  or  third  person,  whether" 
the  same  "lias  been  lost  or  won,  or  whether 
it  has  been  delivered  over  *  *  *  to  the 
winner  or  not;  and  may.  within"  the  time 
BpeciBed  "sue  for  and  recover  such  money, 
property,  or  thing  In  action  from  the  winner 
thereof,  if  the  same  has  l>een  delivered  over 
to  such  winner."  Section  4532.  The  stat- 
utes further  provide,  in  effect,  that  "any  per- 
son who  shall  lose  or  win  any  money,  prop- 
erty, or  thing  in  action  by  gambling,  •  •  * 
or  by  betting  upon  any  game,  •  •  •  shall 
be  punished  by  fine,"  etc.  Section  4535. 
The  statutes  also  provide  that  "all  promises, 
agreements,  notes,  bills,  bonds,  or  other  con- 
tracts, mortgages,  conveyances,  or  other  se- 
jjurities,  where  the  whole  or  any  part  of  the 


consideration  of"  the  same  "shall  be  for 
money,  or  other  valuable  thing  wliatsoever, 
won  or  lost  *  «  *  upon  any  game  (rf 
any  kind,  «  «  •  shall  be  absolutely  void." 
Section  4538. 

The  manifest  purpose  of  these  statntoty 
provisions  is  to  make  any  and  all  gambling 
unlawful  and  punishable;  to  nullify  and 
avoid  any  and  all  contracts,  transfers,  and 
transactions  based  thereon,  or  growing  out 
of  the  same;  and  to  prevent  any  person  from 
acquiring  any  l^al  right  or  title  to  any  prop* 
erty  of  another  by  gambling.  They,  more 
over,  entirely  remove  the  disability  of  the 
loser  which  existed  at  common  law  by  rea- 
son of  the  parties  being  in  pari  ddtcto,  and 
clothe  him  with  the  robe  of  innocence  so  fai 
as  to  enable  him  to  retake  and  reclaim  the 
specific  property  he  has  lost  while  the  same 
may  be  identified  In  the  possession  of  the 
stakeholder  or  winner,  or.  In  case  the  winnei 
has  converted  the  same,  to  recover  from  him 
theTalue  thereof.  Sach  right  <Ht  the  loser  to 
recover  such  BpeclQe  property  Is  based  on 
the  theory  that  such  property  has  been  un- 
lawfully taken,  and  is  unlawfully  detained, 
by  such  stakeholder  or  winner,  and  hence  the 
action  to  recover  the  same  Is  neoessarlly  in 
tort.  The  mere  fact  that  the  winner  has 
succeeded  In  converting  to  his  own  use  the 
property  thus  unlawful^  taken,  does  notpre- 
vent  the  action  the  loser  to  recover  tlie 
value  thereof  from  the  winner  being  In  tort. 
This  court  has  repeated^  held  that  a  cause 
of  action  to  recover  bade  exoessive  charges 
exacted  by  and  pidd  to  a  railway  company  in 
violation  of  law  la  in  tnt,  and  not  on  oon^ 
tract.  Smith  v.  Bailway  Go.,  49  Wis.  443, 6 
X.  W.  Bep.  240;  Graham  v.  Bailway  Ga,  49 
Wis.  532, 5  N.  W.  Bep.  914,  and  58  Wis.  473. 
10  K.  W.  Bep.  609.  The  case  presented  la 
stronger  in  principle,  since  the  statute  in 
quesUon  la  mnoh  more  sevore.  We  mnirt 
hold  that  the  cause  of  action  stated  in  the 
affidavit  for  arrest  is  in  tort. 

The  qnestlon  remains  whether  our  statute 
anthori2es  the  arrest  for  such  cause  of  ao> 
Uon.  The  statute  expressly  prohibits  an  ar- 
rest "In  a  dvil  action,  except  as  prescribed 
by"  chapter  122,  §  2688,  Rev.  St.  But  that 
statute  expressly  provides,  In  effect,  that 
"the  defendant  may  be  arrested  «  *  * 
in  an  action  •  •  •  for  wrongfully  tak- 
ing, detaining,  or  converting  propeilj'." 
Subdivision  1,  § 2689,  Id.  Thelaw. as sUted 
above,  and  as  applied  to  the  cause  of  action 
alleged  in  this  case,  makes  it  very  apparent 
that  the  defendants  unlawfully  took  and  re- 
ceived the  property  of  the  plaintiff  described, 
and  thereupon  unlawfully  converted  the  same 
to  their  own  use.  By  so  doing,  they  brought 
themselves  directly  within  the  provisions  of 
the  section  of  the  statute  last  cited,  and 
hence  subjected  themselves  to  arrest  at  the 
suit  of  the  plaintiff.  The  order  of  the  cir- 
cuit court  is  affirmed. 


Digitized  by 


WAUSAU  BOOM  CO.  e.  BUNBAB.  780 


WW.) 

Wausau  Booh  Go.  v.  Dunbar. 
{Supreme  Court  of  Wisconsin.  Nov.  B,  1889.) 

Loos  A5D  LOGOIHO — CCSTOM— EviDENOB. 

1.  The  defendant.  In  an  action  for  boomage 
cdiargee,  set  up  a  oonnter-daim  for  damages  for 
plalntlfl'a  failure  to  deliver  at  defeodant's  mill, 
according  to  contract,  oertaln  logs  Iwlo&ging  to  de- 
fendant. The  evidence  abowed  such  failure  to  be 
dne  to  a  tadden  rise  of  the  river  cansing  the  logs  to 
ooma  down  so  fast  and  in  snob  qoantitleB  as  to  form 
a  Jam,  and  foroing  them  throtiKh  and  nnder  the 
boom  to  the  outside  of  the  divide,  and  Into  parts 
of  the  boom  below  defendant's  mm.  Held,  tbat  1% 
was  competent  for  the  plalntUt  to  show,  in  the  ab- 
sence of  evidence  of  a  speelflc  contract  to  deliver 
or  pay  tbe  valae  of  the  logs  not  delivered,  that, 
under  such  drcmnstances,  it  Is  the  cnstom  and 
usage,  known  to  mill-owners  at  that  point  on  the 
liver,  to  float  tbe  logs  to  some  mill  below,  and  there 
•eale  them,  giving  to  the  owner  of  the  mill  receiv- 
ing them,  and  to  tbe  owner  of  tbe  logs,  a  correct 
statement,  and  that  the  former  thereby  became 
liable  to  the  latter  for  tbe  valae  thereof. 

S.  In  snob  case,  tbe  affirmative  of  the  issue  be- 
ing with  plaintiff,  he  was  properly  allowed  to  open 
and  close  the  argument  to  the  jury. 

Amiesl  from  circuit  court>Munthoii  county. 

Tbi8  fiction  was  commeDced  April  10, 1886. 
to  recover  boomage  charges  on  oertaln  logs 
of  the  defendant  by  the  plaintlfl!  in  its  booms 
on  the  Wisconsin  rtver  at  Wausau.  The 
complaint,  among  other  things,  alleges,  in 
effect,  that  October  1,  1882.  nnd  during  all 
the  time  hereinafter  mentioned,  the  defend- 
ant was  the  owner  of  and  operated  a  saw-mlU 
in  Wansao,  adjacent  to  the  plaintiff's  said 
boom ;  that,  on  and  prior  to  siUd  date,  he  was 
the  owner  of  a  quantity  of  saw-logs  and 
round  timber,  described,  then  lying  above 
■aid  boom  on  or  in  said  liTer,  or  the  tributa- 
ries thereof;  that  neither  that  time,  nor  at 
any  ttme  thereafter,  could  any  part  of  the 
same  be  delivered  at  said  mill,  without  first 
being  received  In  the  plaintiff's  said  boom, 
and  therein  stored,  sorted,  and  divided  by  the 
plaintiff, — all  of  which  facts,  at  all  times, 
have  been  well  known  to  the  defendant;  tliat 
the  defendant  also  well  knew  that  the  plain* 
tiff  was  entitled  to  receive  payment  for  Its 
services  for  alt  logs  and  timber  stored,  sort- 
ed, and  divided  by  it  in  said  boom,  atthe  rate 
of  50  cents  per  l.OOOfeet.  board  measure;that 
between  October  1. 1882,  and  November  11, 
1882,  the  plaintiff  received  281,807  feet,  board 
measure,  of  logs  belonging  to  the  defendant 
in  said  boom,  and  therein  stored,  sorted,  and 
divided  the  same  for  the  defendant,  for  which 
it  was  entitled  to  $140.90;  that  no  part  there- 
of lias  been  paid,  except  SlUO,  June  16, 1883; 
and  claims  a  balance  thereon  of  $40.90,  with 
intereat.  For  a  separate  and  second  cause  of 
action,  tbe  complaint,  among  other  things,  al- 
leges that  between  April  1, 1884,and  December 
10,  1884,  the  plaintiff  received  In  its  boom 
4.717.705  feet  of  Ic^  and  timber,  deBcrit)ed, 
and  therein  stored,  sorted,  and  divided  the 
same  for  the  defendant,  and  was  entitled 
therefor  to  1^,358.85;  that  no  part  thereof 
has  been  paid,  except  •2,047.26,  being  tbe 
aggregate  amount  of  the  several  sums  stated, 
leaving  a  balance  therefor  of  tSll.eO. 

The  defendant,  answering  said  first  cause 
of  action,  denies  that  plainUff  noelTed  and 


stored  the  amount  of  logs  stated  In  Hie  com- 
plaint, and  alleges  that  he  paid  the  plaintiff, 
prior  to  the  commencement  of  this  action,  In 
full  for  all  logs  handled  or  stored  by  it  for 
him  during  the  year  1882 ;  and  for  a  separate 
defense  to  the  second  cause  of  action  alleged 
in  the  complaint,  and  by  way  of  counter. 
<dabn,  the  defendant  allies,  in  effect,  that 
during  the  year  1884,  upon  the  dMTendant's 
request,  tbe  plaintiff  reeetved  4,717,705  feet 
of  tbe  defendant's  logs  into  Its  boom,  and  an* 
dertocft  to  and  did  store  said  logs,  and  under- 
took  to  sort  and  ddiver  the  same  at  the  de- 
fendant's mill,  for  which  the  defendant  agreed 
to  pay  50  cents  for  each  and  every  thousand 
fet^  so  stored,  assorted,  and  delivered  at  his 
said  mill ;  that  the  plaintiff,  disregarding  Its 
obligations  to  assort  and  deliver  at  the  de- 
fen&nt's  mill,  so  careleaaiy  and  negligently 
handled  and  assorted  the  4,717,705  feet  men- 
tioned in  the  complaint  that  a  large  quantity 
of  the  same  never  reached  the  defendant's 
said  milt,  and  that,  through  the  carelessness, 
negligence,  and  mismani^;ement  of  the  plain- 
tiff. ^.950  feet  thereof  were  never  delivered 
to  defendant's  mill,  but  were  wholly  lost  to 
the  defendant,  whereby  he  suffered  damages 
in  the  sum  of  $811.60;  that  through  the  care- 
lessness and  negligence  of  the  plaintiff  in 
handling  other  of  said  logs,  26,990  feet  of 
the  same  were  turned  into  the  boom  of  the 
Alex.  Stewart  Lumber  Company.  2,500  feet 
thereof  Into  the  boom  of  Leahy  ft  Beebe.  and 
17,350  feet  thereof  into  the  boom  of  Parcher 
&  J.  &  A.  Stewart  *  Co.,  at  Wausau,  with- 
out the  defendant's  consent,  and  In  violation 
of  the  agreement  to  deliver  the  same  at  his 
mill,  whereby  he  was  damaged  in  the  sum  of 
$25  additional  to  the  sum  aforesaid. 

The  plaintiff  replies  to  the  counter-claims, 
and  in  effect  denies  each  and  every  allega- 
tion thereof,  except  as  therein  admitted;  and, 
further  replying  to  the  said  counter-claims, 
the  plaintiff  in  effect  alleges  that  during  the 
year  1884  it  was  only  bound  to  perform  the 
dnties  of  storing,  sorting,  dividing,  and  de- 
livering logs  and  timber  with  reasonable  care 
and  diligence;  that  it  does  not  now,  nor  did 
it  In  1884,  or  at  any  other  time,  in  any  man- 
ner Insure  the  owners  of  logs  and  timber  in 
its  boom  against  loss  or  destruction  of  the 
same  from  floods  or  any  other  cause  which 
the  exercise  of  reasonable  care  and  protection 
on  the  part  of  ttie  plaintiff  could  not  avoid; 
that  tlie  river  where  said  boom  Is  situated  is, 
and  always  has  been,  subject  to  sudden 
freshets,  which  float  the  logs  down  to  said 
boom  suddenly,  and  in  such  large  quantities, 
and  with  such  force,  that  it  Is  not  possible  for 
Che  plaintiff,  by  the  exercise  of  reasonable 
care  and  diligence,  to  prevent  the  same  from 
being  driven  under  and  through  the  booms, 
and  past  tbe  divides,  and  floating  Into  parts 
of  said  boom  further  down  the  stream  than 
the  mills  for  which  they  may  be  designed ; 
that  considerable  numbers  of  the  smaller  logs 
coming  to  said  boom  each  year  become  so 
water-eoaked,  without  any  fault  or  negligence 
of  the  plaintiff,  that  they  sink  below  other 
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loffi,  and  by  the  action  of  the  water  are 
carried  under  tlic  booms  to  parts  of  the  boom 
bel«iw  the  mills  for  which  they  may  have  been 
designed;  that,  when  logs  become  so  mis- 
place<l,  the  worlt  of  talcing  them  back  np  the 
current  to  the  mills  for  which  they  are  ia- 
t^ndo'l  is  gencmlly  so  great  and  so  difficult 
that  the  cost  thereof  would  exceed  the  value 
of  such  logs,  and  such  work  has  never  been 
done  by  the  plaintiff,  nor  is  it  under  any  obli- 
gation to  perform  the  same,  but,  In  all  such 
cases,  the  usage,  practice,  and  course  of  deal- 
ing with  reference  to  such  misplaced  logs  has 
been  to  deliver  them  to  any  mill  further 
down  the  stream,  the  owner  whereof  would 
take  tlie  same,  and  pay  the  owner  of  said 
logs  therefor;  that  the  facta  aforesaid*  and 
tlie  sail!  usage,  practice,  and  oouraeof  dealing, 
have  alw^  been  known  to  the  defendant, 
and  to  all  other  mlU-ownen  at  Wausau,  and 
no  objection  has  ever  been  made  by  any  of 
raid  mill-owcers,  nor  by  the  defendant,  but, 
.>n  the  contrary,  the  plaintiff  and  defendant, 
not  only  in  prior  yeats,  but  also  In  1884  and 
1885,'  acted  upon  and  followed  said  practi<-e, 
usage,  and  course  of  d«Uing  with  each  other 
in  like  cases;  that  on  or  about  September  10, 
1884,  the  water  in  said  river,  where  said 
boom  Is  situated,  rose  to  a  great  and  unusual 
height,  by  reason  of  the  heavy  rains,  so  that 
although  the  plaintiff  used  every  reasonable 
precaution,  and  exercised  itself  to  the  utmost 
to  prevent  It.  the  violence  of  the  flood  drove 
many  millions  of  feet  of  logs  against  the  piers 
running  across  the  river  in  said  boom,  at  the 
first  divide  tlierein  above  the  mill  of  the  de- 
fendant, forming  at  that  place  a  great  jam  of 
logs,  in  which  siUd  Jam  the  logs  were  piled  one 
above  the  other  to  a  great  height,  and  many 
of  the  lo^.  including  some  belonging  to  the 
defendant,  were  forrad  under  the  boom  out- 
side the  divide,  and  carried  to  other  parts  of 
the  boom ;  that  many  of  the  logs  so  carried 
below  said  divide  were  carried  into  the  mill- 
pocket  of  the  defendant's  mill,  and  complete- 
ly fllled  the  same;  thatinsaid  jam  were  many 
logs  belonging  to  the  defendant;  tliat  the 
plaintiff  broke  and  divided  out  the  said  jam 
of  logs  as  soon  as  possible,  and,  for  the  reason 
that  Che  defendant's  mill-pocliet  was  full  of 
logs  without  its  fault  or  negligence,  certain 
logs  of  the  defendant  in  said  jam  were  passed 
by  the  defendant's  inlll  to  other  parts  of  the 
boom,  until  room  was  made  in  the  defendant's 
mill-pocket  to  store  the  same,  after  which  all 
logs  belonging  to  the  defendant  in  said  jam, 
or  above  said  divide,  were  delivered  at  do- 
fendant's  mill,  unless  otherwise  directed  by 
him;  that  the  plaintiff  was  not  under  obliga- 
tion to  deliver  said  logs  of  the  defendant,  so 
misplaced  in  its  boom,  and  below  defendant's 
mill,  at  his  said  mill,  but  that,  in  accordance 
with  said  usage,  practice,  and  course  of  deal- 
ing, all  of  the  logs  so  misplaced  were  divided 
Into  the  milI-po(^ets  of  such  mills  adjoining 
the  boom  further  down  the  river  where  they 
could  best  be  received,  and  a  correct  scale  of 
all  logs  8u  delivered  was  kept  by  the  plaintiff, 
together  with  the  mill  to  which  each  of  such 


logs  was  delivered,  and  the  same  was  given 
to  the  respective  owners  of  such  logs;  that, 
pursuant  to  said  usage,  practice,  and  course 
of  dealing,  the  38,950  feet  mentioned  weie 
turned  by  the  plaintiff  into  the  mill-pocket  of 
the  McDonald  Lumber  Company,  and  the  26,- 
990  feet  mentioned  were  turned  into  the  mill- 
pocket  of  the  Alex.  Stewart  Lumber  Compa- 
ny, and  a  correct  statement  of  the  logs  so 
turned  into  each  of  said  pockets  was  duly 
given  to  the  defendant  In  accordance  wiUi 
said  usage,  practice,  and  course  of-dealing, 
and  thereupon,  and  by  reason  of  snch  usages 
practice,  and  course  of  dealing,  the  mill-own- 
ers to  whom  said  logs  were  so  delivered  be- 
came liable  to  the  defendant  ther^or. 

At  the  close  of  the  trial  of  said  Issues  th& 
jury  returned  a  verdict  In  favor  of  the  plain- 
tiff, and  therein  assessed  his  damages 
•28i5.fi8.   From  the  judgment  entered  there- 
on the  defendant  brings  this  appeal. 

Sardem,  Mylrea  <£  MarchetUt  for  ^pel- 
Ian  t.  BUwrthomt  Hurley ^  Ryan  (ft  Jonn, 
for  respondent. 

Cassoday.  J.,  {after  atattng  ihe  fiieU  a» 
above.)  Error  is  assigned  because  the  court 
refused  to  allow  the  defendant's  counsel  to- 
open  and  dose  the  argument  to  the  jniy. 
This  court  has  held  that  the  question  u  to 
which  party  is  entitled  to  open  and  close  the 
argument  is  a  mere  rule  of  practice,  and  with- 
in the  control  of  the  courts.  Cunningham  t. 
Gallagher.  61  Wis.  170,  20  TS.  W.  Bep.  925. 
It  Is  there  furtbsr  held  that  when.  In  an 
tion  to  recover  unliquidated  damages,  the  d^ 
fendant  confesses  the  causes  of  action,  and 
pleads  In  avoidance  therecrf,  the  afflrmattve- 
is  with  the  plaintiff,  and  hie  la  entitled  to- 
open  and  dose  the  argument  to  the  Jury. 
Id.  The  pleadings  and  proofiB  in  this  castt- 
clearly  bring  It  within  the  above  rule,  and  it 
becomes  unaeoessaiy  to  repeat  the  teasons  for 
so  holding. 

There  are  no  exeepticms  to  ai^  portion  of 
the  charge,  and  no  part  of  it  Is  printed.  We- 
must  assume,  therefore,  that  It  fairly  sub- 
mitted all  questions  of  fact  to  the  Jury  with- 
out error,  and  in  a  manner  in  no  way  preju- 
dicial to  the  defendant.  It  is  conceded  that 
38,950  feet  of  the  defendant's  logs  passed 
below  his  mill,  and  were  delivered  by  the- 
plalntlff  Into  the  po<&«t  of  another  mill;  and 
that  certain  other  quantities  thereof  became, 
for  a  time,  misplaced  in  the  plaintiff's  boom, 
but  were  subsequently  delivered  at  the  de- 
fendant's mill  or  other  places  by  his  direction 
or  consent.  It  Is  claimed,  however,  that  such 
logs  so  passed  below  the  defendant's  mill, 
and  so  became  misplaced,  without  any  n^ll- 
gence  or  fault  of  the  plaintiff,  and  notwith- 
standing the  exercise  of  all  reasonable  caro 
and  diligence  on  Its  part*,  that  snch  passing 
below  and  such  displacement  were  Inevita- 
ble, and  such  as  frequently  occur  in  conse- 
quence of  the  sudden  rise  and  large  volume- 
of  the  stream  at  the  point  In  question,  and 
the  Immense  quantities  of  Jogs  in  the  river 
above,  forming  .great  Jama,  whei^n  1<^ 
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-were  piled  above  each  other  to  a  considerable 
depth,  and  many.  Including  Ui«e  of  the  de- 
fendant mentioned  as  having  passed  below, 
by  Teason  of  their  texture,-  smallness,  and  be- 
coming water-soaked,  were  forced  under  thf> 
boom,  and  outside  of  the  divide,  nnd  thus 
carried  to  other  parts  of  the  boom,  and  Into 
mill-pocliets  below;  that  such  delivery  at 
other  mills,  ami  in  other  mill-pocketa,  under 
such  circamstances,  was  in  pursuance  of  a 
well  and  iong  established  usage,  custom,  and 
course  of  deitllng  by  and  among  all  parties, 
including  the  defendant,  on  that  section  of 
tlie  river;  and  that  the  agreement  between 
the  plaintiff  and  defendant,  respecting  the 
receiving,  storing,  assorting,  dividing,  and 
delivering  the  defendant's  logs  and  timber  in 
and  at  the  plaintiff's  booms,  was  made  with 
reference  to  such  usage,  cnstom,  and  course 
of  dealing.  The  principal  error  assigned  in 
tills  case  consists  in  the  admission  of  evi- 
dence tending  to  establish  such  usage,  cns- 
tom, and  course  of  dealing.  Of  course,  it 
was  competent  for  the  plaintiff  to  absolutely 
agree  to  deliver  all  of  the  defendant's  logs 
and  timber  at  his  mill,  and  to  pay  for  the 
value  of  all  not  so  delivered,  as  damages  for 
the  breach.  Had  such  an  agreement,  with 
no  ambiguity,  been  established,  it  is  quite 
lilcely  tliat  parol  evidence  of  usage,  custom, 
or  course  of  dealing  would  have  been  1  nad- 
misslble  to  contratlict  or  vary  the  terms  there- 
of. Blackett  v.  Assurance  Co.,  2  Gromp.  ft  J. 
249:  Grace  v.  Insurance  Co.,  109  U.  S.  283, 
3  Sup.  Ct.  Bep.  207.  As  tersely  stated  by 
Lord  Lyndhurst,  in  this  English  case,  and 
quoted  approvingly  by  Mr.  Justice  Harlan 
in  the  other:  "Usage  maybe  admissible  to 
explain  what  la  doubtful;  it  is  never  admissi- 
ble to  contradict  what  is  plain."  But  we 
are  cited  to  no  evidence  of  any  such  agree- 
ment, and  we  find  none  in  the  record.  Tlie 
contract  alleged  In  the  answer  would  seem  to 
be  a  mere  reijuest  on  the  part  of  the  defend- 
ant, and  a  general  undertaking  on  the  partot 
the  plaintiff.  The  plaintiff's  charter  requires 
it  to  pass  all  logs  and  timber  through  its 
booms  into  the  river  below  within  a  reason- 
able time,  and  with  reasonable  diligence,  ex- 
cept such  as  are  owned  by  any  person  who, 
on  or  before  time  speciQed  In  each  year,  files 
"  with  the  secretary  of  the  company  a  state- 
ment in  writing,"  subscribed  by  him,  *'set- 
ting  forth  that  he  desires  his  logs  or  timber 
retained  or  stored  in  said  booms,  and  speci- 
fying, as  near  as  may  be,  the  number  and 
quantity,  and  specifying  the  particular 
marks  or  brands  tliereon."  Sections  11,12, 
c.  46,  P.  &.  L.  Laws  1871.  The  nature  of 
the  controversy  is  such  that  we  may  well 
presume  that  the  <Iefenditnt  filed  such  writ- 
ten statement,  and  that,  probably,  constitut- 
ed the  only  agreement  between  the  parties. 
Of  course,  the  plaintiff  was  required  to  exer- 
cise reasonable  care  and  diligence  in  receiv- 
ing, storing,  assorting,  dividing,  and  deliver- 
iuK  the  defendant's  lugs  and  timber,  but,  in 
the  absence  of  any  specific  agreement  to  that 
effect,  log-owners  could  not  expect  it  to  pei> 


form  Impossibilities.  Lumber  Go.  t.  Boom 
Corp.,  72  Wis.  62,  38  N.  W.  Bep.  529.  Of 
course.  It  appears,  without  sayli^;,  that  the 
plaintiff  has  no  control  over  Uie  suddenness 
of  the  rise  or  the  volume  of  the  stream, 
nor  of  the  quantities  or  character  of  the  logs 
and  timber  put  in  the  river  by  owners  above 
the  booms.  The  possibility  of  some  lojcs  get- 
ting Ijelow  the  booms  In  consequence  of  such 
extraordinary  floods  and  Jams  Is  almost  inev- 
itable. The  impracticability  of  taking  logs 
back  up  the  stream  after  having  reached  a 
point  below  their  place  of  destination  is  very 
obvious.  Such  being  the  clrcumsttmces  of 
the  case,  and  the  contract  or  undertaking  on 
the  part  of  the  plaintiff  being  of  the  general 
character  indicated,  we  perceive  no  valid  ob- 
jection to  the  admission  of  evidence  respect- 
ing such  usage,  custom,  and  course  of  deal- 
ing. Such  evidence,  in  such  a  case,  mani- 
festly tends  to  explain  and  make  evident  the 
understanding  and  intent  of  tlie  parties  up- 
on matters  as  to  which  their  contract  is  si- 
lent. Of  course,  such  usage,  custom,  and 
course  of  dealing  should,  in  the  absence  of 
actual  knowledge,  be  so  long  continued,  and 
so  well  known  and  established,  and  so  uni- 
formly acted  upon,  as  to  raise  a  prfsuniptlon 
that  It  was  known  to  Imth  contracting  par- 
ties, and  that  their  contract  was  made  with 
reference  to  it.  Lamb  v.  Klaus.  30  Wis.  94; 
Scott  V.  Whitney.  41  Wis.  604;  Hinton  v. 
Coleman,  45  Wis.  165:  Walls  v.  Bailey,  49 
K.  Y.  464;  Sturges  v.  Buckley,  82  Conn.  18; 
Atlegre  v.  Insurance  Co.,  20  Amer.  Dec. 
421;  Farnsworth  v.  Chase,  19  N.  H.  534. 
Here  the  alleged  custom  was  fully  pleaded  by 
the  plaintiff,  and  the  defendant  had  an  op- 
portunity to  disprove  It  if  he  could.  If  the 
contract  was  in  fact  made  with  reference  to 
Bucli  cnstom,  then  there  la  no  good  reason 
why  the  defendant  should  not  be  bound  by 
it.  Governor  v.  Withers,  50  Amer.  Dec.  95. 
We  perceive  no  error  in  the  admission  of  such 
evidence.  The  evidence  seems  to  be  suffi- 
cient to  Justify  a  finding  that  the  contract 
was  made  with  reference  to  such  custom  or 
course  of  dealing.  It  is  claimed  that  the 
verdict  cannot  be  supported  by  any  figures  or 
theory  deducible  from  the  evidence.  It  may 
well  have  been  found  upon  the  theory  point* 
ed  out  in  the  plaintiff's  brief;  but,  however 
that  may  be,  it  Is  based  upon  so  many  dif- 
ferent matters,  some  of  which  consist  of  un- 
liquidated items  of  damages  allowable  upon 
the  counter-claim,  in  regard  to  whieli  there 
may  have  been  an  honest  difference  of  opin- 
ion, that  we  do  not  feel  authorized  to  disturb 
the  judgment  on  that  ground.  The  judg- 
ment ot  the  clrcait  court  is  affirmed. 


HOOKEB  9t  cAm  «.  YlLLAGB  OF  BRANDON. 
(iSFuprsnie  Court  of  IFteoontto.  Nov.  1B89.) 

APFKii.— RiviBw— Habitlih  Bw^-AuiBcniTr 
ov  Attobkbt. 
1.  Where  an  appeal  from  a  decision  sustaining 
a  demurrer  to  a  complaint  bas  been  dismissed  on 
the  ftound  that  the  right  to  appeal  has  been  waived 
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by  flUag  an  amended  complaint,  sncb  deeUloo  can- 
not be  reviewed  on  an  appeal  from  a  judgment  on 
the  amended  complaint. 

8.  InanaoUonforBeirloesrenderedandmon^ 

Sid  oat  for  expenses,  wbere  the  referee  finds  that 
ere  was  no  spedal  contract  for  compensation  for 
the  servioes,  and  haaallowed  plaiatiffs  agrosa  earn 
for  services,  sayLng  notblag  about  expenses,  such 
sum  wiU  be  held  to  mclade  the  value  of  the  services, 
inclQdlng  expenses,  and  error  In  the  ezelnslon  of 
evidence  of  expenses  is  not  prejndicial  to  pl^ntifh. 

8.  Employment  by  a  rlllsge  of  attorneys  to  de- 
fend an  action  then  pending  in  the  trial  court  does 
not  authorize  the  attorneys  to  appeal  from  an  ad- 
verse Judgment. 

4.  The  fact  that  the  president  of  the  village 
knew  that  the  attorneys  were  preparing  to  take  an 
appeal  does  not  amount  to  anassent  thnretoby  the 
vlUue,  BO  as  to  render  It  liable  for  the  attorneys' 
services  in  taking  the  appeaL 

6.  Error  in  the  admisalon  of  evldenoe  Is  not 
ground  for  reversal  where  there  is  suffioleat  other 
evidence  to  sustain  the  findings. 

Appeal  from  olrcoit  court.  Fond  da  Lac 
county. 

Sli  Hooker  and  CtUver  S.  Bookert  pro  «e. 
Sutherland  &  Sutherland,  {Geo.  B.  Butker- 
tond,  of  counsel,)  for  nepondent. 

Taylor* J.  Tfaiaisanactionbytheplain- 
tJfla  aiu]  appellants  to  recover  of  the  respond- 
ent the  value  of  certain  legal  eerrices  per- 
fbrmed  by  tbe  plaintlfb  for  the  respondent 
Tillage,  and  for  money  disbursed  by  tbe  plain- 
tifb  on  behalf  of  said  respondent,  tn  carrying 
on  certain  legal  proceedings.  This  action 
was  commenced  early  in  the  year  1885. 
After  the  plaintiffs  had  sprredtheiroomplaint 
Uierein,  and  before  the  time  to  answer  bad 
exi^red,  they  served  an  amended  complaint. 
To  this  amemled  complaint  the  defendant  de- 
murred, setting  up  all  the  statutory  grounds 
of  demurrer,  and  several  in  addition  thereto. 
On  the  19th  of  September,  1885,  thie  demurrer 
was  heard  by  the  court,  and  the  demurrer  to 
the  complaint,  and  to  the  whole  thereof,  was 
sustained,  with  leave  to  tbe  plaintifb  to 
amend  tbelr  complaint  within  20  days,  upon 
payment  of  %1Q  costs,  to '  the  defendant.  \ 
Thereupon  a  aeeond  amended  complaint  was 
made  and  served  in  the  action.  To  this 
amended  complaint  the  defendant  again  de- 
murred. This  demurrer  was  overruled  by 
the  court  by  an  order  dated  November  15, 
1887,  and  afterwards  the  defendant,  on  the 
8d  of  January,  1888,  tendered  Judgment  to 
tbe  plaintiffs  in  the  sum  of  S250.  This  ten- 
der of  judgment  was  not  accepted,  and  tlie 
defendant  answered,  admitting  that  the  plain- 
tiffs were  employed  by  the  defendant  as  al- 
leged in  their  complaint,  but  denied  the  value 
of  the  services,  and  the  amou  nt  of  tbe  alleged 
disbursements.  By  stipulation  of  the  parties 
the  case  was  referred  to  P.  H.  Martin,  as  ref- 
eree, to  bear,  try,  and  determine  tbe  case. 
Upon  the  hearing  before  the  referee  the  plain- 
tiffs aslied  to  be  permitted  to  again  amend 
their  complaint  by  inserting,  in  substance, 
what  WHS  omitted  from  the  first  amended 
complaint  when  the  second  amended  com- 
plaint was  made  and  served,  so  that  the  pro- 
posed amended  complaint  would  be,  in  sub- 
stance, the  same  as  that  to  which  tbe  defend- 


ant's demurrer  was  sustained  by  the  ooort. 
The  referee  and  tbe  court  below  refused  to 
permit  this  last  amendment,  on  the  ground, 
among  others,  that  tbe  proposed  amendment 
to  the  complaint  was  to  Insert  a  supposed 
cause  of  action  to  which  the  demurrer  of  the 
defendant  had  been  sustained  as  not  stating 
a  cause  of  action,  and  that  do  appeal  had  been 
taken  from  such  order  of  the  court  sustaining 
such  demurrer,  and  so  the  matter  was  re$ 
adjiidicata  in  the  action.  On  the  bial  tbe 
referee  found  In  favor  of  tbe  plaintiffs  for  the 
sum  of  $324.22.  Tbe  lOaintiffs  excepted  to 
tbe  findings  of  fact  and  conclusions  of  law. 
The  only  complaint  made  against  the  find- 
ings of  fact  is  that  the  referee  did  not  allow 
a  sufficient  amount  for  the  value  of  plalntifi' 
services,  and  not  enouiih  fat  their  disboxBO- 
menta  made  on  bebalf  of  the  defendantb 

On  the  hearing  in  this  court  the  learned 
counsel  for  the  aj^MlIuita  claims  the  right  to 
review  tbe  decision  the  trial  court  in  sus- 
taining the  demorrw  to  tbe  first  amended 
complaint.  To  this  cUm  there  an  two  ob- 
JeoUoDs: 

First.  The  [OidntKb  did  appeal  to  this 
court  from  said  order  sustaining  the  demnr- 
rer  of  the  defendant  to  ttieir  amended  oom- 
ptaint,  and  this  court  dismissed  such  ai^ienl 
on  the  ground  that  ttiey  had  waived  ttieir 
right  to  appeal  fran  such  order  by  filing  an 
amended  complaint  after  the  order  waa  madei 
See  Hooker  v.  Village  of  Brandon,  66  Wis. 
498.  29  N.  W.  Bep.  208.  This  decision,  ac- 
cording to  all  tbe  anttiorities.  Is  rm  ad^adU 
eata  in  this  case. 

Smumd.  If  tbe  pWntlflS  have  waived  ibeir 
right  tot4)peal  from  the  order  sustaining  a 
demurrer  to  their  complaint,  by  filing  an 
amended  complaint  in  the  action,  upon  wfaleb 
they  ask  the  court  to  proceed  to  judgment,  U 
fcdlows  that  they  bave  no  right  to  question 
tbe  order  sustaining  sueh  demurm'  upon  an 
appeal  from  tbe  ju^pnent  obtained  on  such 
amended  comphtint.  As  is  siUd  tbis  court 
in  the  opinion  dismissing  the  pUntUEs'  ap- 
peal, "by  amending  thSr  complaint,  they 
abandon  In  thtf  r  acUon  all  claim  for  any  m^ 
ters  not  contained  in  such  amended  com- 
plaint. They  are  estopped,  thertf ore,  from 
making  any  further  claim  in  such  action  on 
account  of  those  matters  which  are  omitted 
from  such  unended  complaint.  This  court 
has  held  that  when  a  demurrer  to  a  com- 
plaint, or  to  an  answer,  has  been  overruled, 
the  party  demurring  may  answer  to  tbe  plead* 
Ing  demurred  to,  and  by  so  doing  he  does  not 
waive  bis  right  to  review  the  order  of  the 
court  overruling  such  demurrer.  Supervl^ 
ors  V.  Walbridge,  36  Wis.  643;  Armstrong 
V.  Gibson,  81  Wis.  61;  Tronsoa  v.  Lumber- 
ing Co.,  38  Wis.  202;  McEinney  v.  Jones,  55 
Wis.  39,  11  N.  W.  Rep.  606,  and  12  N.  W. 
Bep.  381 :  Moritz  v.  Splitt.  55  Wis.  441, 13  N. 
W.  Rep.  556.  These  cases  are  not  in  conflict 
with  tbe  rule  stated  in  Hooker  v.  Village  of 
Brandon,  supra.  In  the  oases  cited  tbe  par^ 
demurring  abandons  no  right  by  pleading 
over  after  his  demarrsr  is  overruled,  but  the 
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plaintiff  to  whose  complaint  a  demurrer  is 
Bostatned,  by  flling  a  new  and  amended  com- 
plaint, and  thereby  asking  of  the  court  the 
privilege  of  proceeding  to  judgment  upon 
such  amended  complaint,  clearly  abandons 
his  right  to  be  heard  in  that  action  in  respect 
to  those  matters  omitted  from  such  amended 
ooEQplaint.  In  such  case,  If  the  pUUntlff  In- 
sists npon  his  right  to  recover  upon  a  sup- 
posed cause  of  action,  which  the  court  holds 
is  no  cause  of  action,  be  most  let  his  com- 
plaint stand  as  his  complaint  In  the  action, 
and  either  suffer  judgment  to  go  against  him 
on  the  demurrer  and  then  appeal  from  that 
Judgment,  or  appeal  directly  from  the  order 
sustaining  the  demurrer.  The  plaintiffs  can- 
not be  heard  upon  this  appeal  to  question  the 
correctness  of  the  decision  of  the  demurrer 
by  the  court  below.  That  the  attempt  of  the 
plaintiffs  to  amend  their  complaint  oh  the 
trial,  so  as  to  reinstate  the  cause  or  causes  of 
action  which  had  been  decided  bad  upon  de> 
murrer,  was  properly  refused,  is  manifest, 
and  needs  no  further  comment. 

Upon  the  trial  before  the  referee  the  plain- 
tiffs offered  in  evidence  their  books  of  ac- 
count as  evidence  of  services  performed  and 
of  money  paid  by  them  for  their  expenditnres 
wliile  performing  services  for  the  defendant. 
The  defendant  objected  to  the  books  as  evi- 
dence in  favor  of  the  plaintiifs  for  any  pur- 
pose. Tlie  referee  admitted  the  books  to 
prove  all  charges  therein,  except  the  charges 
for  disbursements  and  expenses  made  or  paid 
by  Eli  Hooker.  £11  Hooker  was  not  a  wit- 
ness on  the  trial.  His  health  of  body  and 
mind  was  such  as  prevented  him  from  ap- 
pearing »nd  testifying  in  the  case.  The 
plaintiffs  excepted  to  the  ruling  of  the  referee 
excluding  the  books  as  evidence  of  the 
charses  made  by  Eli  Hooker  for  disburse- 
ments and  expenses.  This  ruling  is  assigned 
as  error  upon  this  appeal.  Whether  this  rul- 
ing was  made  by  the  referee  on  the  ground 
that  money  paid  out  by  the  plaintiffs  in 
transacting  business  for  the  defendant  was 
not  such  a  charge  as  could  be  proved  by  the 
introduction  of  their  books  of  account,  or  up- 
on the  ground  that  0.  E.  Hooker,  who  was 
not  present  when  such  expenditures  were 
claimed  to  have  been  made  by  Eli  Hooker, 
could  not  make  the  proper  proofs,  under  the 
statute,  to  make  such  books  evidence  of  such 
charges,  does  not  appear  from  the  record. 
Sections  4186,  4187,  Rev.  St..  prescribe  un- 
der what  conditions  and  proofs  the  account- 
books  of  a  party  to  an  action  may  be  received 
in  evidence  in  his  favor.  The  last  clause  of 
section  4187  reads  as  follows:  "Provided, 
that  such  books  mentioned  in  this  and  the 
preceding  section  shall  not  be  admitted  as 
testimony  of  any  item  of  money  delivered  at 
one  time  exceeding  five  dollars,  or  of  money 
paid  to  third  persons,  or  of  charges  for  rent." 
It  is  claimed  by  the  learned  counsel  for  the 
respondent  that  the  money  charged  in  said 
account  for  expenses  of  and  disbursements 
made  by  Eli  Hooker  while  engaged  in  the 
business  of  the  defendant  are  charges  for 


money  paid  to  third  persons,  within  the 
meaning  of  said  statute,  and  that  the  books 
were  properly  ruled  out  by  the  referee  for 
that  reason ;  and  he  cites  Winner  v.  Bauman, 
28  Wis.  563,  as  sustaining  his  claim.  Wa 
do  not  deem  it  necessary  to  determine  in 
this  case  whether  the  learned  counsel  is  cor- 
rect in  his  contention.  By  an  examination 
of  the  findings  in  the  case,  it  will  be  peen 
that  the  referee  has  found  that  there  was  no 
special  contract  between  the  defendant  and 
plaintiffs  to  pay  them  any  fixed  sum  per  day 
for  their  services  In  addition  to  their  ex- 
penses, and  he  has  also  found  that  the  serv- 
ices rendered  by  Eli  Hooker,  as  charged  in 
his  account,  were  not  of  the  value  so  charged, 
and  has  allowed  for  the  services  so  charged  a 
gross  sum,  saying  nothing  about  his  ex- 
penses. Such  findings  must  be  construed  as 
fixing  the  value  of  such  services.  Including 
any  expenses  he  may  have  incnrred  for  his 
travel  and  sustenance  while  performing  the 
services.  These  findings  coverall  the  charges 
for  the  services  and  expenses  of  Ell  Hooker 
Bought  to  be  proved  by  the  introduction  of 
the  account-books,  except  two,  which  were 
not  allowed  either  for  services  or  expenses. 
If  the  referee  whs  wrong  in  excluding  the 
books  as  evidence  of  the  expenses  of  EU 
Hooker,  the  plaintiffs  are  not  Injured  by  it, 
as  the  referee  has  found,  upon  sufficient  evi- 
dence, that  his  services,  including  his  ex- 
penses, were  in  each  case  a  specific  sum,  and 
no  more.  A  few  o'f  the  charges  for  services 
were  not  allowed  by  the  referee,  and  upon 
the  evidence  he  seems  to  have  been  fully  jus- 
tified in  rejecting  such  charges. 

It  is  also  assigned  as  error  that  the  court 
permitted  Oen.  Bragg,  a  witness  for  the  de- 
fendant, who  had  conducted  the  prosecution 
of  the  action  against  the  defendant  village, 
as  attorney  for  the  plaintiffs  in  such  action, 
to  state  what  his  charges  for  such  prosecntion 
were.  If  it  l>e  admitted  that  such  evidence 
should  have  been  excluded  as  incompetent 
upo;i  the  question  of  the  value  of  the  services 
of  the  plaintiffs  in  defending  the  same  action, 
it  would  not  be  such  error  as  should  reverse 
the  findings  of  the  court  and  referee  upon  the 
value  of  such  services,  when  the  record  dis- 
closes that  there  is  an  abundance  of  compe- 
tent evidence  in  the  record  to  sustain  such 
findings.  It  is  also  probable  that  the  plain- 
tiffs waived  the  objection  by  not  renewing 
it  when  the  deposition  of  Gen.  Bragg  was 
read  in  evidence  on  the  trial.  The  objection 
appears  in  the  deposition,  but  it  does  not  ap- 
pear that  such  objection  was  raised  at  the 
time  the  deposition  was  read  upon  the  trial. 
Hill  V.  Sherwood,  3  Wis.  343;  section  4092, 
Rev.  St.  Upon  the  question  of  fact  whether 
the  referee  and  court  allowed  the  plaintiffs  a 
sufficient  amount  for  their  services  in  defend- 
ing the  action  of  Wbitton  against  the  village 
of  Brandon,  we  think  the  evidence  fully  sus- 
tains the  findings.  There  certainly  is  no 
such  preponderance  of  the  evidence  in  favor 
of  allowing  a  larger  sum  as  would  jnsttfy 
this  court  in  reversing  such  findings. 
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After  the  case  of  Whitton  t.  Brandon  was 
decided  adversely  to  the  villHge,  and  the  judg- 
ment in  Bucb  action  had  been  perfected.  It 
appears  that  the  plaintiffs  performed  other 
services  in  preparing  to  take  an  appeal  fiom 
such  judgment  to  this  court.  The  referee 
found  the  value  of  such  services  was  the  sum 
of  895.  and  he  also  finds  "that  George  A. 
Buasell,  the  village  preiiident,  consented  to 
allow  the  plaintiffs,  as  village  attorneys,  to 
Inke  an  appeid  to  the  supreme  court  from  the 
jildgment  in  said  action  of  Whitton  v.  Bran- 
don." The  referee  and  the  court  disallowed 
this  claim  for  S95,  on  the  ground  that  the 
proper  authorities  of  said  village  had  never 
directed  nor  authorized  an  appeal  to  be  taken 
from  said  judgment  by  the  plaintiffs,  nor  by 
any  other  parlies.  Under  the  findings  of  the 
court,  the  only  authority  the  plaintiffs  had  to 
perform  any  services,  after  final  judgment 
against  the  defendant  in  the  action  of  Whit- 
ton V.  Brandon,  was  their  original  employ- 
ment by  the  village  to  defend  such  action. 
The  allegation,  of  the  complaint  in  regard  to 
said  action  are  as  follows:  "That  between 
the  1st  day  of  July.  1883,  and  the  1st  day  of 
April.  1885,  the  said  plaintiffs  performed 
professional  services  as  attorneys  at  law  for 
and  at  the  request  of  the  said  defendant,  in 
and  about  the  defense  of  a  certain  action  then 
pending  before  the  circuit  court  of  Fond  du 
Lac  county,  entitled  David  Whitton  v.  Village 
of  Brandon,  this  defendjint,  and  for  which 
the  defendant  promised  to  pay  the  said  plain- 
tiffs. "  The  complaint,  after  alleging  due  au- 
thority on  the  part  of  the  defendant  to  pay 
for  such  work  and  expenditures,  sets  forth  in 
a  bill  of  pnrticulars  the  specific  services  per- 
formed. ■  This  bill  of  items  includes  the 
charge  for  services  performed  after  judgment 
against  the  village  in  the  action  in  the  circuit 
court,  as  well  as  those  performed  before  judg- 
ment. The  answer  "admits  that  the  plain- 
tiffs were  employed  by  the  defendant  to  con- 
duct the  defense  of  the  village  of  Brandon  in 
the  action  brought  by  David  Whitton  against 
said  village,  and  that  the  plaintiffs  rendered 
certain  services  for  the  defendant  under  and 
by  virtue  of  said  employment."  The  answer 
denies  that  the  account  or  bill  of  particulars 
attached  to  the  complaint  contains  or  is  a 
statement  of  moneys  necessarily  disbursed  by 
the  plaintiffs  in  conducting  said  defense,  or  is 
a  statement  of  services  properly  or  necessarily 
rendered  by  the  plaintiffs  in  conducting  said 
defense.  Upon  those  allegations  in  the  com- 
plaint and  answer,  and  upon  the  finding  that 
the  president  consented  to  allow  the  plaintiffs, 
as  village  attorneys,  to  take  an  appeal  to  the 
supreme  court  in  said  action  of  Whitton  v. 
Brandon,  the  referee  and  circuit  court  refused 
to  allow  pay  for  the  services  rendered  in  pre- 
paring to  take  such  appeal.  Tlie  plaintiffs 
claim  that  it  was  error  to  refuse  to  allow  for 
ttie  services  rendered  after  judgment  in  the 
Whitton  Case.  It  is  claimed  by  them  that, 
under  their  employment  to  defend  such  action 
In  the  circuit  court,  they  were  authorized,  in 
case  qt  an  adverse  judgment  in  such  court, 


without  any  further  employment,  to  appeal 
from  such  judgment,  unless  expressly  pro* 
hibited  from  so  doing  by  the  proper  authori- 
ties of  the  village.  They  also  claim  that,  if 
they  are  mistaken  in  regard  to  the  extent  of 
their  first  employment,  they  are  still  entitled 
to  recover  for  such  services,  because  they 
were  performed  with  the  knowledge  and  as- 
sent of  the  proper  authorities  of  said  defend- 
ant. 

We  think,  upon  author!^  and  principle, 
an  employment  to  defend  an  action  pending 
In  a  trial  court  does  not,  under  ordinary  cir- 
cumstances, authorize  such  nttomey  to  take 
an  appeal  to  a  higher  court  from  the  judg- 
ment rendered  against  his  client.  Public 
policy  and  the  rights  of  litigants  require  that 
their  attorney's  in  such  case,  especially  where 
they  have  easy  access  to  their  clients,  should 
first  consult  their  wishes  upon  the  question 
of  taking  an  appeal  from  the  judgment  ren- 
dered against  them  in  the  trial  court  before 
incurring  further  expenses  in  such  litigation. 
Any  other  rule  would  authorize  an  over-con- 
fident attorney  to  inflict  unnecessary  costs 
upon  his  client  in  a  case  when  the  client  was 
entirely  satisfied  to  abide  the  judgment  of 
the  trial  court.  The  following  authorities 
cited  by  the  learned  counsel  for  ttie  respond- 
ent tend  to  establish  this  view  as  to  the  an- 
thoritv  of  the  attorney  under  such  circum- 
stance:  Covin  T.  Phy,  24  111.  87;  Bichard- 
aon  V.  Talbot,  2  Bibb,  382;  Hinkley  v.  Watei^ 
Power  Co.,  9  Minn.  55,  (Gil.  44;)  Jackson  v. 
Bartlett,  8  Johns.  281;  Walradt  v.  Maynard. 
•6  Barb.  S84,  586;  Weeks,  Attys.  g  238,  and 
notes. 

The  mere  fact  that  the  president  of  the  vil- 
lage knew  that  the  plaintiffs  were  preparing 
to  take  an  appeal  from  the  judgment  rendered 
against  the  town  is  not,  standing  alone,  as  it 
does  in  this  case,  amount  to  a  consent  by  the 
proper  authorities  of  the  Tillage  that  the 
plaintiffs  should  act  for  the  village  in  pre- 
paring to  take  such  appeal.  It  might  not  be 
necessary  that  the  plaintiff  should  prove  by 
the  records  of  the  proceedings  of  the  village 
that  they  were  authorized  to  proceed  to  take 
an  appeal  from  such  judgment,  but,  In  order 
to  charge  the  village,  it  is  necessary  that  they 
should  prove  that  the  constituted  authorities 
of  the  village  knew  what  the  plaintiffs  were 
doing  in  their  tMhalf,  and  that  they  assented 
thereto.  See  1  Dill.  Mun.  Corp.  §  399,  (3d 
Ed.)  §  479,  and  cases  cited  by  the  counsel  for 
the  respondent  on  pages  8  and  9  of  their 
brief.  The  judgment  of  the  circuit  court  ia 
affirmed. 


McDonald  «t  oZ.  v.  Chioaoo,  M.  Sb  St.  F. 
By.  Co. 

(Supreme  Court  of  WitconHn.  Nov.  6,  1888.) 

AOOXDSNTB  OV  RaJLOOAD  TbACKS—  COKTatBOTOlT 

KEOLtOBKCB. 

1.  A  sane  man  who  drires  a  team  upon  a  tsU- 
road  track  at  a  road  crossli^  at  night,  and  eoatln- 
uee  driving  thereon  for  nearly  two  miles,  where 
there  is  nothing  to  prevent  his  leaving  the  traok 
except  darkness,  la  guilty  of  groas  negUgenoe,  and 
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no  recovery  can  be  bftd  for  Ms  death  oansed  by  a 
paKsing  truD,  thoueh  tbe  railroad  company  main- 
tained tbe  crossing  in  a  negUgent  manner,  and  de- 
cedent was  not  n^iKent  in  entering  on  tbe  track. 

9.  Tbe  fact  that  deceased  was  atat^dlj  dmnk 
would  not  excuse  his  negligence. 

S.  Bridence  that  tbe  persons  In  charge  of  the 
train  discovered  a  wagon  box  and  seat  near  tbe 
track  shortly  before  reaching  daoadent  and  his 
team  does  not  show  gross  negugenoe  on  their  part 
in  oontinoing  so  as  to  render  the  oompany  liable 
fbrhlB  kUling. 

Appeal  from  circuit  courti  Marathon  oonn- 
ty;  Cbablbs  M.  Webb,  Judge. 

John  T.  Fish,  {Burton  Hanwnt  of  coun- 
flel,)  for  appellaat,  John  Liveitnoret  {Cate, 
Jonas  dt  Sttttixmi,  ot  oounael*)  for  nspond- 
«nta. 

Tatlob.  J.  This  action  wap  brought  by 
tbe  mpondents  to  recover  danqages  of  the 
appellant  for  negligentlj  causing  the  death 
m  Daniel  McDonald.  The  complaint  charges 
tbe  defendant  with  negligence  wbich  caused 
the  death  of  said  McDonaU,  first,  bjr  neglect- 
ing to  fence  its  tnudc  or  put  in  a  cattle-guard 
«t  a  highway  cnming  at  a  place  described  in 
the  complaint,  and  that  bj  reason  of  said 
negligence  the  deceased,  on  tile  lOlb  ot  De- 
cember. 1887,  white  drlvlnj^  along  said  high- 
way  onto  said  crossing  with  his' team  of 
boraes  and  wagon,  **Btor  near  aald  orossing, 
said  homea  became  frighteoed  without  foult 
«n  hla  part,  and  unman^^ble.  That  in 
consequence  of  said  railroad  not  being  fenced, 
and  there  being  no  cattle-guard  at  said  cross- 
ing, and  said  wagon  road  crossing  said  rail- 
road obliquely,  said  team  went  upon  said 
railroad  track.  Instead  of  keeping  in  the 
wagon  road*  as  they  would,  have  done  had 
there  been  a  cattle-guard  erected  at  said 
crossing,  and  had  said  railroad  been  fenced, 
and  tbe  fence  connected  with  said  cattle- 
guard.  Tiiat  soon  after  said  team  had  gone 
•onto  said  railroad  track,  drawing  said  wagon, 
in  which  said  Daniel  McDouald  was  riding, 
said  defendant,  by  ite  agents  and  servants, 
its  engineer,  conductor,  fireman,  and  brake- 
man,  acting  for  defendant,  and  within  tbe 
acope  of  their  authority,  having  charge  of  de- 
fendant's freight  tnUn,  caused  the  same  to 
be  run  over  said  road  and  past  said  highway 
crtMising.  That,  a  short  distance  from  said 
crossing,  said  defendant,  and  Its  said  train- 
men, officers,  agents,  and  servants,  were 
duly  notified  tliat  said  team  had  gone  onto 
said  railroad  track,  drawing  with  tliem  said 
wagon,  in  which  said  Dani^  McDonald  was 
riding,  and  that  said  team  and  wagon  and 
the  driver  had  gone  down  the  track  towards 
Wausau,  and  was  still  on  said  track.  That 
with  this  information,  and  with  full  knowl- 
edge of  all  the  foregoing  facts,  and  with  full 
knowledge  that  a  man  and  team  were  on  the 
track,  and  well  knowing  that  said  man  and 
team  could  not  eecape  nor  get  oflt  from  said 
track,  said  defendant,  by  its  said  agents  and 
servants  in  charge  of  said  train,  negligently, 
carelessly,  and  recklessly  ran  said  tr^n  at  a 
clangerous  rate  of  speed  in  the  direction 
where  aald  Daniel  McDouald  and  arid  team 


bad  gone  on  said  nilroad;  and,  about  one 
mile  south  of  said  crossing,  said  freight  train, 
going  at  fall  siieed.  ran  onto  said  team,  kilt- 
ing Bald  Daniel  MdDonald  instantly,  and  aim 
killing  said  horses,  and  destroying  tbe  wagon 
and  harness,  to  plaintlfls*  damage  five  thou* 
sand  dollars."  The  answer  admits  that  Mo- 
Donald  was  killed,  while  on  the  track  .of  the 
defendant,  by  a  train  operated  by  said  rail- 
road. It  also  admits  the  killing  of  the  horses 
and  the  destruction  of  the  wagon  at  the  same 
time,  and  by  the  same  train.  The  answer 
furtlier  denies  "that  the  death  of  said  Mo- 
Donald,  and  tbe  damage  and  injury  to  bis 
horses  and  wagon,  were  caused  by  any  neg- 
ligence on  the  part  of  the  defendant,  or  any 
of  Its  agents,  servants,  or  employes;  but,  on 
tbe  contrary,  defendant  alleges  that  at  and 
priw  to  the  acddent  hereinbefore  mentioned, 
said  decedent  was  not  in  the  exercise  of  ordi- 
nary care  and  caution,  and  that  such  want 
of  ordinary  care  and  caution  on  his  part  con- 
tributed (Ureotly  to  produce  bis  death,  and 
the  damage  and.  injury  aforesaid."  On  tbe 
trial  the  plaintiffs  had  a  verdict  in  their  fa- 
vor for  the  sum  of  95,250  damages,  and  judg- 
ment was  entered  in  their  tevor  against  this 
defendant  for  such  damages,  and  the  ^bUn- 
tifts'  costa  of  the  action.  From  tbta  jud{^ 
ment,  defendant  appealed  to  this  court. 

It  is  contended  by  the  learned  counsel  for 
the  appellant  that  this  verdict  and  Judgment 
should  be  reversed  for  the  reason  that  it  la 
wholly  unsupported  by  tbe  evidence.  The 
evidence  on  the  trial  shows  conclusively  that 
the  deceased,  on  the  lOtb  day  of  December, 
1887,  was  in  tbe  village  of  Merrill  with  his 
horses  and  wagon;  that  he  left  the  village 
with  bis  team  in  the  early  part  of  the  even- 
ing, and  when  it  was  about  dark;  that  he 
drove  In  a  south-westerly  direction  along  a 
highway  which  bad  been  used  for  20  years  or 
more;  that,  about  four^flfths  of  a  mile  from 
tbe  village,  this  highway  crossed  tbe  track  of 
the  defendant  in  a  very  oblique  direction; 
that,  when  deceased  came  to  this  crossing, 
bis  horses,  instead  of  crossing  the  railrowl 
track,  turned  to  tbe  right  on  the  railroad 
track ;  that,  from  the  appearance  of  the  tracks 
of  the  horses,  they  were  not  running  at  tbtf 
time  they  turned  on  tbe  railroad  track;  that 
the  team  and  wagon  went  along  on  the  rail- 
road track  upon  a  walk,  in  a  southerly  direc- 
tion, about  2,700  feet,  to  a  place  where  there 
was  an  open  culvert  10  feet  in  length  and  8 
feet  deep ;  that  the  horses  and  wagon  passed 
this  culvert  in  safety,  and,  about  350  feet 
soutlierty  from  this  culvert,  it  appeared  that 
for  some  cause  the  wagomseat  fell  off.  and 
was  left  beside  the  track,  and.  260  feet  be- 
yond that,  the  wagon-box  and  its  contents 
wera  found  very  near  tbe  track.  The  horses, 
wagon,  and  deceased,  without  the  wagon  hox 
and  seat,  proceeded  along  the  tra^  very 
nearly  a  mile  further;  and  up  to  this  time, 
from  tbe  appearances  testified  to  by  Ibe  wit- 
nesses, the  horses  had  traveled  on  a  walk. 
At  or  about  this  point,  It  appeared  as  though 
there  had  been  an  attempt  made  to  turn  tbe 
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(Wis. 


team  around,  or  to  turn  them  off  the  track  of 
the  railroad.  This  point  was  about  1,000 
feet  northerly  from  the  trestle  in  the  road 
where  the  deceased  and  his  horses  were 
killed,  and  his  wagon  destroyed.  From  that 
point  to  the  trestie  the  evidence  tended  to 
show  that  the  horses  proceeded  on  a  run. 
Tlie  team  passed  over  two-tbirda  of  the 
length  of  the  trestle,  and  then  fell  through, 
and  got  fiistened  in  it.  where  thej  and  the 
deceased  were  soon  after  killed  by  a  freight 
train  of  the  defendant,  on  its  way  from  the 
village  of  MerrUl.  This  train  left  Merrill  at 
7  o'clock  p.  u.,  and  the  distance  from  Merrill 
to  the  place  of  the  accident  was  a  little  over 
2(  miles.  The  evidence  also  shows  conclu- 
sively that  the  train,  after  passing  the  wagon 
seat  and  box  on  the  way,  was  stopped  by 
those  in  charge  of  it,  and  some  of  the  men  in 
charge  went  back  and  discovered  the  wagon 
box  and  seat  lying  by  the  side  of  the  road. 
After  making  this  discovery,  the  conductor 
in  charge  of  the  train  directed  the  train  to 
proceed,  and  it  did  proceed,  with  a  full  bead 
of  steam,  running  at  the  rate  of  from  12  to 
16  miles  an  hour.  Those  in  charge  of  the 
train  did  not  discover  the  deceased  with  his 
horses  and  wa^on  on  the  trestle  until  it  was 
too  late  to  stop  the  train  before  reaching 
them,  although  an  efTort  was  made  to  do  so. 
Before  the  train  was  stopped,  the  engine  had 
run  about  40  rods  beyond  the  place  where 
the  deceasi  d  and  bis  team  were  struck  and 
killevl.  There  was  evidence  tending  to  show 
that  when  the  train  stopped,  and  those  in 
cliarge  examined  the  wagon  box  and  seat, 
tlieir  attention  was  called  to  the  fact  that 
wagun  tracks  were  discovered  showing  that 
the  wagon  and  team  had  passed  on  in  the 
directiun  the  train  was  moving  along  the 
railroad  track.  The  evidence  also  strongly 
tendfd  to  show  that  the  night  was  very  dark, 
and  that  the  planks  at  the  crossing,  lioth  be- 
tween the  rails  and  outside  of  them,  had 
been  removed  by  the  employes  of  the  railroad 
company  in  the  afternoon  of  the  10th  of  De- 
cember. m87;  and  one  of  the  planks  was 
placed,  one  end  upon  the  fence  on  the  east- 
^ei  ly  side  of  the  crossing,  and  the  other  end 
rested  on  the  ground  In  the  road.  The  rea- 
son for  doing  this  was  that  a  new  road  had 
just  lieen  opened  on  the  easterly  side  of  the 
railroail  track  from  a  point  a  little  south  of 
tlif  crossing  into  the  village,  for  the  purpose 
of  avoiding  this  crossing.  There  was  no 
evidence,  however,  tending  to  show  that  the 
deceased  had  any  knowledge  of  the  fact  that 
any  planks  had  been  taken  up  at  this  cross- 
ing, or  that  there  had  been  any  attempt  to 
obstruct  this  old  highway  at  that  place,  or  at 
any  other  place.  There  was  also  considera- 
ble evidence  given  on  the  part  of  the  defend- 
ant strongly  tending  to  show  that  the  de- 
ceaseil  was  very  much  intoxicated  when  he 
started  with  his  team  from  Merrill  on  his 
way  home. 

It  Is  claimed  by  the  learned  counsel  for  the 
appellant  that  this  evidence  conclusively  es- 
tablishes the  fact  that  the  negligence  ot  the 


deceased  was  the  proximate  cause  of  his 
death.  After  a  careful  consideration  of  the 
evidence,  we  do  not  see  bow  any  other  legiti- 
mate conclusion  can  be  reached  than  that  the 
deceased  was  guilty  of  gross  negligence  in 
continuing  to  drive  along  the  railroad  track, 
especially  in  the  nighttime,  for  a  distance  of 
nearly  two  miles.  On  the  partof  the  learned 
counsel  fortbe  plaintiffs,  it  Is  contended  that 
the  deceased  and  his  team  came  upon  the  rail- 
road tra<^  by  reason  of  the  n^ligence  of  the 
company  in  removing  the  planks  at  the  high* 
way  crossing,  and  by  not  having  any  fence 
or  cattle-guard  at  that  place.  My  opinion  is 
that,  upon  the  evidence  In  this  case,  the  fact 
that  the  plaintiff  and  his  team  got  upon  the 
railroad  track  at  this  crossing  might  well  be 
attributed  to  the  n^lect  of  the  railroad  com- 
pany and  it?  employes.  The  darkness  of  the 
night,  and  the  other  facts  stated  as  existing 
at  this  crossing,  might  very  well  account  for 
the  fact  that  the  deceased  and  his  team  went 
upon  the  track  from  that  crossing  without 
charging  the  deceased  with  negligence;  and 
if  the  accident  had  happened  very  near  this 
crossing,  and  before  the  deceased  had  gone 
far  enough  upon  the  track  to  discover  his 
mistake,  there  would  be  good  ground  for 
holding  the  company  liable  for  the  damages. 
The  proofs*  however,  showed  th^  the  de- 
ceased continued,  with  his  team  and  horses, 
driving  along  this  track  for  a  distance  of 
nearly  two  miles,  before  he  was  overtaken  by 
the  train  and  killed.  Kot withstanding  the 
darkness  of  the  night,  it  appears  to  us  con- 
clusive that  the  deceased  was  guilty  ot  gross 
negligence  In  so  doing.  If  the  man  was  not 
insane  or  stupidly  intoxicated,  there  can  be 
no  excuse  for  his  conduct  in  remaining  on 
the  track  for  so  great  a  distance.  There  is 
no  evidence  that  he  was  insane;  and,  if  be 
was  stupidly  intoxicated,  that  unfortunate 
condition  is  no  excuse  in  the  law  or  justiQc&< 
tion  for  his  not  getting  off  the  track  as  soon 
as  he  was  aware  that  he  was  on  it,  and  lie 
must  have  been  aware  that  he  was  on  the 
track  long  before  the  accident  happened,  un- 
less intoxicated  or  insane.  The  deceased, 
knowing  he  was  on  the  railroad  track,  and, 
after  such  knowledge,  knowingly  remaining 
on  the  track  for  any  considerable  length  of 
time,  was  guilty  of  gross  negligence,  and 
such  negligence  dearly  contribnted  to  bis 
death.  That  driving  a  team  of  hones  upon 
a  railroad  track,  lengthwise  of  the  track, 
though  the  same  be  not  fenced,  is  not  only 
gross  negligence,  but  by  our  statute  Is  made 
an  offense,  punishable  by  ane,  and  liabil- 
ity to  the  railroad  company  for  all  damages 
which  shall  be  caused  to  the  company  by  so 
doing.  See  section  Ifjll.  Rev.  St.  The  part 
of  the  section  which  relates  to  this  subject 
reads  as  follows:  *' If  any  person  or  persons 
shall  ride,  lead,  or  drive  any  liorse  •  •  * 
or  horses,  or  team  or  teams,  lengthwise  of 
said  track,  [meaning  railroad  track,]  when 
It  is  not  fenced,  (other  than  at  farm  crossings 
or  upon  depot  grounds,  or  when  the  same  is 
laid  along  or  across  a  public  road  or  streett) 
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without  the  consent  of  the  oorp(n»tion  ot 
party  having  control  of  saoh  road,  be  shall 
for  every  such  offense  forfeit  a  sum  not  ex- 
ceeding ten  dollars,"  etc  This  statute  makes 
the  act  of  the  deceased,  as  shown  bj  the  evi- 
dence given  on  the  trial,  not  only  negligence, 
but  criminal  negligence;  and  this  legislation 
is  JusUfled  as  not  only  being  for  the  proteo- 
tiun  of  the  lives  and  property  of  those  own- 
ing and  engaged  in  the  operation  of  the  rail- 
road, but  iiIbo  for  the  pnAection  «C  the  lives 
of  those  traveling  upon  such  road.  A.Itbough 
Uiere  may  not  have  been  any  criminal  or 
other  negligence  on  the  part  of  the  deceased 
in  g^ng  on  the  track  of  the  company  at  the 
on»Bing,  still,  as  soon  as  be  was  oonadous 
he  was  oa  the  track  of  the  company.  It  be- 
came bis  dnty  to  get  off  the  same  as  soon  as 
it  was  possitue  for  him  to  do  so.  and  be  was 
in  no  way  Justified  in  remiUnlBgon  the  track 
an  unreasonable  length  ci  time  because  be 
was  Inrought  there  by  the  Diligence  of  the 
oompany.  There  Is  nothing  In  the  evidence 
la  the  ease  which  shows  that  there  was  any 
great  difflcultr  In  getting  off  the  track,  not- 
withstanding the  daAness  of  the  night. 
There  were  no  fences  on  either  side  of  the 
same  to  prevent  him  from  leaving.  The 
darkness  was  some  hindrance;  but  an  ordi- 
narily cautious  man,  in  his  normal  condition, 
would  have  found  no  difficulty  in  leaving  the 
triick  long  before  the  accident  happened. 
Under  the  evidence  and  the  law  in  regard  to 
ooDtributory  negligence,  there  seems  to  be 
no  way  of  escaping  the  conclualon  that  tlie 
negligence  of  the  deceased  contributed  direct- 
ly to  his  death.  Had  he  been  In  the  exercise 
of  ordinary  caution  no  aocrident  would  have 
happened. 

But  It  is  urged  by  the  learned  counsel  for 
the  respondents  that  if  it  be  admitted  that 
the  deceased  was  gnllty  of  negligence,  and 
even  of  criminal  negligence,  still  the  com- 
pany Is  liable  on  the  allseed  ground  that  the 
emi^oyee  of  the  company  were  grossly  neg- 
ligent In  running  over  and  killing  him.  Thu 
claim  Is  made  under  the  allegations  In  the 
complaint  that  the  persona  in  chai^  of  the 
train  knew  that  the  deceased  was  on  the 
track  with  his  team,  and  was  driving  along 
said  track  not  far  ahead  of  their  train ;  and  that 
notwithstanding  such  knowledge,  and  know- 
ing that  the  deceased  could  not  escape  or  get 
off  the  track,  they  negligently,  carelessly,  and 
recklessly  ran  the  train  at  a  high  rate  of 
speed  upon  the  deceased  and  his  team.  We 
think  that  If  the  proofs  had  established,  or 
even  tended  to  establish,  thc»e  allegations  In 
the  complaint,  then,  under  the  authurittee 
cited  by  the  learned  counsel,  and  many  others 
that  might  be  cited,  ttie  negligence  of  the 
deceased  would  be  no  justlQcation  for  the  de- 
fendant, and  the  company  would  be  liable 
nothwithstanding  the  plaintiffs*  negligence. 
We  think  the  evidence  does  not  tend  to  es- 
tablish the  fact  that  the  persons  io  charge  of 
the  train  knew  that  the  deceased  was  ahead 
of  them,  driving  along  the  track.  The  only 
evidence  on  that  subject  Is  the  fact  that  they 


knew  that  there  was  a  wagon-box  and  a 
wagon-Beat  along-8^  of  the  track,  which  had 
been  lately  deposited  there,  and  presumptive- 
ly the  box  and  seat  had  been  ttirown  from  a 
wagon  that  hod  paased  across  or  along  the 
track  at  that  p<dnt.  The  evidence  does  not 
show  that  there  was  anything  to  indicate 
how  long  these  articles  had  lain  there; 
whether  ten  minutes,  or  an  hour,  or  two 
hours.  And  the  fact  that  they  were  there, 
and  had  been  tiirown  from  a  wagon  passing 
there,  would  rather  tend  to  |ffove  that  tlia 
team  and  driver  had  hastened  to  get  off  the 
track,  rather  than  continue  bis  Journ^  along 
such  a  dangerous  way.  The  evidence  does 
not  teoA  to  show  that  gross  negligence 
charged  In  the  complaint  on  the  part  of  the 
men  in  charge  of  the  train,  and  it  Is  only 
gross  negllgenee  on  the  part  of  the  employes 
of  the  company  which  would  render  it  liable 
fbr  the  death  o^  the  deceased;  The  impres- 
sion unavoidably  made  upon  the  mind  by 
reading  the  evidence  In  this  case  is  that  the 
unfortunate  deceased  hod  indulged  to  such 
an  extent  in  intoxicating  liquors  before  he 
left  the  vUlage  of  Merrill  that  he  was  nearly, 
if  not  absolutely,  unconscious  of  his  sur- 
rounding^; that,  In  such  semi-unconscious 
state,  he  permitted  his  horses  to  talie  the 
railroad  track  at  the  crossing;  and  that  even 
the  loss  of  the  box  and  seat  of  his  wagon, 
after  traveling  along  the  track  for  half  a  mile 
and  more,  did  not  arouse  him  from  his  stiipor 
sufficiently  to  comprehend  the  danger  of  his 
situation,  and  he  proceeded  heedlessly  along 
the  track  until  the  rushing  train  terminated 
his  life.  The  Judgment  of  the  circuit  court 
Is  reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 


Gaudy  v.  State. 
(Supreme  Court  of  Nebraska.  Oct.  95^  1889.) 

OannHAi.  Liw— GosTniD^oB— Cunea  <v  Vkirua 

— 'WiTSBBs— Pbiudrt. 

1.  The  teets  stated  in  an  affidavit  in  Bupport  of 
a  motion  for  a  oontinuaDoe,  for  the  purpoaes  of  the 
motion,  will  be  token  as  true ;  and,  where  sufficient 
faots  are  stoted,  a  continuance  should  be  srantod. 
WUUame  v.  State,  6  Neb.  884,  and  Hair  v.  State.  14 
Neb.  608,  le  N.  W.  Rep.  839,  adhered  ta 

8.  Ooonter-affldavlta,  or  affidavits  in  reMstanoe 
of  an  applloation  for  a  continuance,  made  upon 
affidavits,  should  not  be  received.  Id. 

8.  The  statute  as  to  change  of  venue  in  crim- 
inal cases  confers  upon  the  district  court  In  the 
county  where  the  ofrense  was  committed  power  to 
order  a  change  of  venue  to  an  adjoining  county: 
but  such  power  is  confined  to  the  jurisdiction  of 
the  county  where  the  offense  was  oommitled. 
State  V.  MoQeban,  37  Ohio  St.  m 

4.  The  county  attorney,  in  a  criminal  prosecn- 
tlon,  may  have  the  aesistaooe  of  counsel  emplOTed 
on  private  account.  Pdin  v.  State,  14  Nra.  540, 
le  N.  W.  Elep.  898 ;  Btadahaw  v.  State,  17  Neb.  IBl, 
29  N.  W.  Rep.  861. 

5.  Upon  the  removal  of  a  criminal  proseoutlon 
from  the  county  In  which  the  offense  was  com- 
mitted to  an  adjoining  county,  Upon  change  of 
venue,  it  Is  not  Uie  duty  of  the  county  attorney  of 
the  former  oounty  to  follow  the  case  to  the  latter 
county,  but  It  is  the  duty  of  the  county  attorney  of 
such  adjoining  oounty  to  represent  the  state  in  the 
prosecution  of  the  case :  and  in  such  case,  where 
the  county  attorney  of  the  adjoining  oounty  is  un- 
der the  disabilltjy  of  having  ivpeared  in  the  case 
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as  ooQQflel  tor  tbe  aocnsed,  It  is  the  duty  of  tbe 
court  to  appoint  an  attorney  to  act  as  connty  at- 
torney in  the  prosecution.   Rbebe,  C.  J.,  dissenta. 

6.  The  sole  object  of  the  preliminary  examina- 
tion of  proposed  jurors  in  a  criminal  prosecution 
upon  their  voir  dire  being  to  ascertun  whether 
tiiey  bare  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  and  whether 
they  are  prejudloed  for  or  sf^oat  him,  held  to  be 
no  error  in  the  trial  court  to  refuse  to  permit  the 
ODunael  to  examine  such  Juror  as  to  what  certain 
remarks  of  his  of  and  ooncemiog  the  aootised 
tended  to  show,  or  whether  sacb  juror  would  be- 
Uere  the  testiniony  of  all  witnesses  equally  alike, 
etc. 

7.  In  a  crlmttial  prosecutloa,  the  names  of  wit- 
nesses cannot,  against  objection,  be  added  to  the 
informatioD  without  a  showing  that  they  were  not 
known  earlier,  and  In  time  to  give  the  accused 
notice  in  season  to  anticipate  their  presence  before 
trial  People  t.  Hall,  48  Mich.  483. 12  K.  W.  Rep. 
«66.   Rsi8>,  a  J.,  dissents. 

-  8.  Id  a  prosecution  for  perjury,  the  falsify  of 
the  testimony  or  oath  <a  the  aooosed  upon  which 
the  pezjttiy  Is  assigned  cannot  be  established  by 
(he  testimony  of  one  witness  alone.  It  may  be 
proved  by  the  testimony  of  one  reliable  witness, 
and  snch  corroborative  footA  and  circumstances  as 
will  give  a  clear  preponderance  of  the  evidence  In 
favor  of  the  state.  If  suuh  preponderance  excludes 
all  reasonable  doubt  of  the  guUt  of  the  accused, 
such  corroborative  facte  or  dronmstanoes  ought, 
at  least,  to  equal  the  testimony  of  a  single  witness. 
Gandy  t.  State,  28  Neb.  486, 86  N.  W.  I^.  817. 

9.  The  testimony  of  the  witness  referred  to 
must  be  positive  and  unequivocal,  and  no  amount 
«f  corroboration  will  be  siuBolsnfc  to  sustain  a  ver- 
dict of  oonvictlon,  where  the  testimony  of  the  wit- 
ness to  be  corroborated  Is  In  the  alternative,  doubt- 
ful, and  equivocaL 

10.  In  a  criminal  prosecution  on  information 
alleging  perjury  In  testifying  falsely  as  a  witness 
to  the  oopy  of  a  lease  of  farm  and  crop  signed 
*'JoH!i  M.  T.,"  the  prosecuting  witness,  who  testi- 
fied that  his  name  was  Jeremiah,  and  iM  was  not 
otherwise  known,  held,  that  the  varianoa  was  fatal 
to  a  conviction. 
{SvUabUB  by  the  Court.) 

&.  3f.  Humphrey,  S,  W.  Thomaa,  and 
Damall  cC  Babcock,  for  plaintiff  In  error. 
Wm.  Leeu,  Atty.  Oen.,  B,  A.  Tuckert  Frank 
Martint  and  Sdtotn  FtUoont  for  the  State. 

Ck>BB,  J.  The  plaintiff  In  error  has  brought 
this  case  on  error  from  the  judgment  of  the 
district  court  of  Pawnee  county.  On  April 
10,  1888,  a  transcript  and  information,  on 
ctiange  of  venue  from  Kichardson  county, 
was  filed  in  the  district  court  of  Pawnee 
county,  charging  tliat  James  L.  Gandy,  the 
plaintiff  in  error,  on  April  8,  1887,  in  a  cer- 
tain action  for  the  forcible  entry  and  deten- 
tion of  certain  real  estate  in  Richardson  coun- 
ty, pending  before  Garrett  Minor,  Esq., 
a  justice  of  the  peace  of  Richardson  county, 
wherein  Daniel  H.  Mnxon  was  plaintiff  and 
Samuel  Powell  was  defendant,  appeared  as  a 
witness  for  the  defendant,  and,  being  duly 
sworn  the  truth  to  testify,  did  then  and  there, 
in  a  manner  material  to  said  action,  willfully, 
falsely,  corruptly,  and  feloniously  depose 
under  oath  tliat  one  John  M.  Thayer,  on 
February  4, 18a7,  at  Oberlin,  Kan.,  executed 
to  him,  James  L.  Gandy,  a  lease  for  the  S.  E. 
^  of  the  S.  E.  i  of  section  5.  and  the  S.  W.  ^ 
of  the  8.  W.  J  of  section  4,  In  township  2, 
range  13,  in  itichHidson  county;  iind  that 
said  lease  was  delivered  to  John  H.  Beery  on 
February  4, 1887*  and  by  him  retained  until 


March  21, 1887,  when  it  was  deUrered  to  tha 
witness:  that  on  April  2,  1887,  the  witness 
wrote  a  true  copy  of  the  lease,  and  delivered 
the  oi'tgi  nal  to  said  Powell,  who  subsequently 
lost  the  same;  that  the  copy  then  and  there 
introduced  by  the  witness  in  evidence  is  the 
copy  taken  by  him  of  said  original  iease,to-wit: 
"Humboldt,  Nebraska.  February  4,  1887. 
For  and  m  consideration  of  the  sum  of  two 
hundred  and  seventy-five  dollan  1  hereby  re- 
lease unto  J.  L.  Gandv  the  farm  I  Uve  on. — 
a.  E.  iot  S.  £.  I  of  sec.  6,  and  S.  W.  4  atS.  W. 
\  of  sec.  4.  town  2,  range  13, — for  the  crop  sea- 
son ending  December  1, 1887.  J.  M.  Thateb. 
Witness:   John  MABflHALL,** — wliereas,  in 
fact,  said  Thayer  did  not  lease  the  land  to 
said  Gandy  on  the  4th  of  February,  1887,  at 
Oberlin,  Kan.,  or  at  any  other  time  or  place 
execute  a  lease  for  said  land  to  said  Gandy; 
nor  waa  the  lease  delivered  to  said  Beery  on 
said  4th  day  of  February,  or  at  any  other 
time,  and  retained  by  him  until  March  2l8t^ 
or  for  any  period  <rf  time;  nor  did  said  Beety 
deliver  to  said  Gandy  said  lease  on  said 
2l8t  day  of  March,  or  at  any  time;  nor  did 
■aid  Gandy,  on  said  2d  day  of  April,  or  at  any 
■other  time,  write  a  true  copy  of  the  same; 
nor  did  he,  on  the  2d  day  of  April,  or  at  any 
other  time,  deliver  the  origimU  to  said  Pow- 
ell; nor  did  said  Powell  ever  have  possession 
of  or  lose  the  original  lease;  nor  did  John 
Marshall  ever  witness  the  same;  nor  is  said 
pretended  copy  a  true  oopy  of  any  lease  what- 
ever; nor  did  the  so-called  original  lease  ever 
have  any  existence;  the  said  Gandy  well 
linowing  the  testimony  then  and  there  by 
him  deposed  to  be  true  to  be  false,  and  there- 
by then  and  there  committed  willful  and  cor- 
rupt p  Tjury.   The  second  count  of  the  in- 
formation charged  the  plaintiff  In  error  with 
the  same  offense,  in  like  manner  and  form 
with  that  stated.  There  was  a  trial  to  a  jury, 
with  a  verdict  of  guilty  against  the  defend- 
ant as  charged  In  both  counts  of  the  informa- 
tion.  A  motion  for  a  new  trial  being  over^ 
ruled,  the  defendant  was  sentenced  to  be 
confined  fn  the  penitentiary  of  the  state  at 
hard  labor  for  five  years,  and  pay  the  costs 
of  prosecution.   The  plaintiff  in  error,  by 
his  petition  and  brief,  presents  18  grounds 
of  error,  upon  which  is  claimed  a  reversal  of 
the  judgment  of  the  court  below.  These 
points,  or  so  many  of  tbem  as  may  be  found 
necessary  to  oonaider,  will  be  reviewed  In 
their  order. 

Fir*t.  That  there  was  an  abuse  of  discre- 
tion in  the  trial  conrt  in  overruling  the  mo- 
tion of  the  plaintiff  in  error  for  a  continuance. 
With  this  will  be  considered  the  smmdt  or 
supplementary  assignment  to  the  first. — that 
the  court  erred  and  abused  Its  discretion  in 
permitting  the  state  to  file  written  objections 
and  counter-affldavits  opposing  the  applica- 
tion for  continuance.  It  appears  from  the 
record,  and  Is  within  the  judicial  knowledge 
of  the  court,  that  the  plaintiff  in  error  has 
been  for  the  third  time  tried  and  convicted 
of  the  offense  involved  in  this  review.  First, 
in  the  district  court  ot  Richardson  ooantiy* 


Digitized  by 


Neb.) 


GANDT  f>.  STATE. 


749 


when  the  Judgment  was  brought  up  on  er- 
ror, and  reversed  In  an  opinion  of  the  su- 
preme court  published  in  2S  Neb.  436,  36  N. 
w.  Rep.  817.  Upon  the  cause  being  remand- 
ed, the  defendant,  under  the  provisions  of 
the  statute,  obtained  a  change  of  venue  to 
the  adjoining  county  of  Pawnee,  and  was 
tiiere  again  tried  and  convicted,  and  again 
the  record  was  brought  to  this  court  on  er- 
ror, tind  the  judgment  was  reversed  In  an 
opinion  delivered  November  9,  1888,  and 
publislied  in  24  Neb.  716.  40  N.  W.  Rep.  302. 
The  mandate  to  the  court  below  was  filed  la 
the  district  court  of  Pawnee  coanty  April  6, 
1889.  The  term  of  that  court  at  which  the 
cause  was  again  tried  commenced  April  15, 
1889.  On  the  third  day  of  the  term  the  de- 
fendant made  his  application  for  a  continu- 
ance, supported  by  his  own  affidavit,  and  by 
that  of  £.  W.  Thomas,  his  attorney.  These 
affidavits  are  voluminous  and  discursive,  the 
latter  containing  allegations  of  fact  scarcely 
permissible  under  the  motion,  but  neverthe- 
less intended  as  reasons  and  causes  prevent- 
ing the  defendant  from  taki  ng  the  depositions 
and  testimony  of  certain  witnesses  necessary 
to  his  defense  in  the  state  of  Kansas,  and 
from  procuring;  the  attendance  of  witnesses 
at  the  trial  in  his  defense.  It  is  apparent 
that  the  affidavits  contained  the  nece^ary  al- 
legutlona  of  due  diligence,  the  inability  of 
the  defendant  to  procure  certain  depositions 
or  the  attendance  of  certain  witnesses  at  the 
trial,  and  showed  the  materiality  of  their 
testimony,  setting  forth  what  the  defendant 
expected  to  prove,  and  what  he  believed  he 
could  prove,  by  the  witnesses,  and  that  he 
could  not  then  safety  go  to  trial  without  snch 
teetimuny,  and  that  be  knew  of  no  other  wit- 
nesses by  whom  he  could  prove  such  facts. 
On  the  same  day  the  attorney  for  the  state 
obtained  leave  to  file  counter^ffldavlts  in  re- 
sistance of  the  application  for  continuance, 
and  filed  the  affidavit  of  E.  A.  Tucker,  coun- 
ty attorney  of  Kichardson  oounty,  who  ap- 
peared as  the  prosecuting  attorney,  and  of  V. 
Martin,  assistHUt  counsel,  whose  affidavits 
were  in  resistance  of  the  motion  for  continu- 
ance. The  defendant's  motion,  on  the  same 
day,  that  the  oounter-atlldavita  filed  by  the 
state  be  stricken  from  the  files,  as  appears 
from  the  record,  was  sustained.  Subseqaent- 
ly,  on  the  26th  day  of  May,  at  the  same  term, 
on  the  further  hearing  of  the  motion  for  a 
continuance,  the  same  waa  overruled,  and  on 
the  same  day  the  motion  to  file  the  second 
affidavit  of  £.  A.  Tucker,  district  attorney, 
was  sustained.  From  this  proceeding  for- 
ward there  appears  an  ellipsis  In  the  record. 
Tlie  affidavits  of  F.  Martin  and  E.  A.  Tucker 
in  resistance  to  a  continuance  are  set  out  in 
the  bill  of  exceptions,  and  immediately  there* 
after  the  following:  "Amotion  to  file  snid 
affidavits  was  sustained  by  the  court,  to  which 
the  defendant  duly  excepted,  and  on  the  same 
day.  May  29,  1889,  the  defendant  being  pres- 
ent in  person  and  by  counsel,  and  the  state 
appearing  by  Its  attorney,  the  cause  was  fur- 
ther beard  on  the  second  motion  and  the  affi- 


davits of  counsel  for  continuance.**  No  mo- 
tion follows  this  entry,  but  the  affidavit  of 
the  defendant  is  set  out,  and  states,  in  snb- 
stance,  that  on  May  24,  1889,  he  went  to 
Oberlin,  Decatur  county,  Kan.,  to  procnre 
the  depositions  of  witnesses  there,  and  to 
procnre  witnesses  to  return  with  him  to 
Pawnee  City,  Neb.,  to  give  testimony  for  him 
there.  That  he  did  not  snoceed  In  getting 
the  depositions  he  desired,  but  induced  sev- 
eral witnesses  to  start  with  him  on  the  train 
for  Pawnee  (Mty.  That  .John  King,  who  is 
an  important  witness  in  his  defense,  and  wtio 
lives  near  to  Oberlin,  was  deterred  from  ^v- 
ing  his  testimony  there,  on  May  24,  1^, 
although  subpoenaed  for  that  purpose  on  that 
day  before  the  commissioner,  being  intimi- 
dated by  coanty  attorney  Tucker,  as  lie  stated 
in  his  affidavit  herewith.  That  J.  A.  Ral- 
ston, H.  H.  Whitman,  William  Jones,  and 
George  Thomas,  who  reside  near  to  Olwrlin, 
agre^  to  accompany  him  to  Pawnee  City,  to 
testify  In  his  defense,  and  took  transporta- 
tion on  the  railroad  train  with  him  on  May 
24,  1889,  at  OtMrlin,  and  went  as  far  as  Nor- 
ton, Kan., — about  40  miles.  That  he  was 
there  arrested  on  a  criminal  charge  against 
affiant  filed  against  him  in  Thomas  county, 
Kan.,  two  years  prior,  by  the  sherlfF  of  Nor^ 
ton  county,  Kan.,  and  was  taken  olT  the  train 
and  into  custody  upon  a  telegram  from  J.  M. 
Orlffin,  of  Oberlin,  one  of  the  prosecuting 
witnesses,  whose  name  is  Indorsed  on  the  in- 
formation against  affiant,  on  which  he  is  to 
be  tried.  That  Griffin  was  neither  sheriff, 
deputy-sheriff,  nor  constable.  That  when 
affiant  was  arrested  the  witnesses  Ralston  and 
Whitman  became  frightened,  and  left  the 
train,  and  disappeared,  and  have  not  been 
seen  since.  The  other  witnesses,  Jones  and 
Thomas,  also  disappeared,  and  have  not  since 
been  seen.  That  he  had  already  paid  the  wit- 
nesses for  attendance  at  the  trial  set  for  May 
27tb  at  Pawnee  City,  and  was  detained,  under 
arrest  by  the  sheriff  of  Norton  oounty,  frona 
half  past  5  p.  h..  May  24th,  till  8  a.  u.  of 
the  25th,  when  he  was  turned  over  to  the 
sheriff  ot  Thomas  oounty,  taken  to  Colby,  in 
that  county,  and  held  to  bail  in  $1,000  to  ap- 
pear there  on  June  17th  following;  by  which 
the  four  mentioned  witnesses  were  scattered 
and  lost  to  him,  and  he  could  not  get  them 
together  and  procure  their  depositions  In  lesa 
time  than  two  weeks.  That  he  had  talked 
with  the  witness,  and  knew  that  Ralston  and 
Whitman  would  testify  that  on  the  night  of 
February  4.  1887,  at  the  Illinois  Hotel,  in 
Oberlin,  they  saw  and  read  the  lease  made  by 
J.  M.  Thayer  on  that  day,  being  the  same  as 
to  which  he  waa  then  chaiged  with  perjury, 
and  that  there  was  nothing  stated  in  ttiat 
lease  about  one-third  of  the  grass  or  hay,  or 
one-third  of  the  crop  to  be  raised  on  the  farm 
of  J.  M.  Thayer,  near  Humboldt,— being  the 
farm  in  question, —  and  would  testify  that 
the  paper  offered  at  the  trial  before  Justice 
Minor,  as  a  copy  of  the  lease,  was  substan- 
tially correct.  That  Jones  and  Thomas,  if 
present  in  court,  would  tmtitj  thiU  they  were 
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present  when  the  lease  of  J.  M.  Thnyer  to  J. 
L.  Gandy  waa  read  to  Thayer,  on  February 
4th.  Th»t  t))ey  heard  it  read,  aad  knew  Us 
contents,  and  that  nothing  was  stated  as  to 
one-third  of  the  grass  or  of  the  crop  to  be 
raised  on  the  farm  in  question.  That  the 
paper  whs  a  lease  of  the  ^rm  from  Thayer  to 
Gandy  during  the  crop  season  of  1887,  stat- 
ing that  fact  distinctly.  That  Charles  P. 
Johnson,  residing  in  Harlan  county,  Neb.,  is 
an  important  witness  in  his  defense.  That 
subpoena  was  served  on  him  May  IS.  1889,  in 
Webster  county,  to  appear  and  testify  May 
27th.  If  present,  he  would  testify  that  he 
was  in  Oberlin  February  4,  1887,  when  the 
lease  was  made,  and  knows  that  it  was  a 
lease  for  the  farm  lying  near  Humboldt  for 
the  crop  season  of  1887,  and  that  he  then 
heard  J.  M.  Thayer  agree  to  give  possession 
of  the  land  to  J.  L.  Gandy  on  March  1st  fol- 
lowing. That  Johnson  was  deterred  from 
appearing  as  a  witness,  and  was  induced  to 
leave  the  state,  by  the  threats  and  intimida- 
tion of  J.  M.  Thayer,  the  principal  witness 
for  the  prosecution  against  affiant.  That 
Jacob  Gergens  is  an  important  witness.  If 
present,  would  testify  that  he  was  in  affiant's 
house,  in  Humboldt,  January  15.  1888.  in 
company  with  J.  H.  Beery,  and  beard  Beery 
say  that  he  had  never  read  the  lease  or  paper 
which  he  held ;  that,  shortly  after  affiant  was 
arrested, — ^in  June  or  July,  in  Humboldt,  on 
the  street,  not  far  from  the  post-office, — Beery 
said  to  Gergens  that  Gandy  was  not  guilty  of 
the  charge  of  perjury,  and  that  his  (Beery's) 
evidence  would  clear  him  of  the  charge,  and 
that  on  several  occasions  Beery  repeated  the 
same ;  that  Gergens  did  not  testify  on  pre- 
vious trials,  affiant  not  knowing  the  materi- 
ality of  his  evidence;  that  he  is  now  sick  at 
home,  with  congestion  and  inflammation  of 
the  brain,  under  affiant's  care  as  his  fomlly 
physician,  and  not  able  to  attend  as  a  wit- 
ness, or  to  give  testimony.  That  the  testi- 
mony of  all  of  said  witnesses  is  material  and 
important  for  his  defense,  and  he  cannot 
saffly  go  to  trial  without  their  testimony, 
but  with  a  continuance  he  believes  he  can 
procure  their  attendance  as  witnesses  at  the 
trial.  He  knows  of  no  other  witnesses  by 
whom  he  can  so  fully  prove  the  facts  stated. 

The  affidavit  of  J.  H.  Oriffln  as  deputy 
United  States  marshal  at  Oberlin,  Kan.,  cor- 
roborates the  statement  of  the  defendwt  as 
to  his  arrest  and  detention  on  May  2^  and 
25th  by  the  sherififB  of  Norton  and  Thomas 
counties,  Kan.;  that  of  James  L.  Loar,  the 
county  attorney  of  Thomas  county,  shows 
that  the  defendant  was  held  to  bail  on  the 
25th  of  May  in  91,000,  to  appear  at  Colby  on 
June  17,  1889.  0.  P.  Johnson's  affidavit 
states  that  he  has  been  acquainted  with  J.  M, 
Thayer  for  more  than  10  years;  that  he  was 
present  at  Oberlin.  Kan.,  February  4,  1887, 
and  saw  Thayer  make  a  lease  for  the  farm  he 
lived  on  to  J.  L.  Gandy  for  the  erop  season 
of  1887,  and  heard  him  contract  with  Gandy 
to  give  possession  of  the  turn  on  the  1st  day 
of  March  of  that  year;  afterwards  saw  the 


paper  delivered  to  another  to  hold  until  Thay- 
er could  get  his  relinquishment  properly  fixed 
up  by  the  notary  public;  that  he  was  subpoe- 
naed as  a  witness  for  Gandy  at  Pawnee  City.* 
May  27,  1889,  and  failed  to  appear  for  the 
reason  that  he  was  informed  by  Thayer,  at 
Inavale,  Webster  county,  on  May  15th,  that 
every  one  who  had  testified  for  Gandy,  so  far 
had  been  indicted  for  perjury,  and  some  had 
fled  to  Canada,  which  put  him  in  fear,  and 
he  concluded  to  leave  Nebraska  rather  than 
appear  as  a  witnees,  John  King's  affidavit 
states  that  be  was  notified  and  appeared  to 
give  testimony  at  Oberlin,  Kan..  May  24, 
1889.  That  just  before  going  on  the  stand 
to  testify  he  understood,  through  different 
parties,  that  the  sheriff  had  orders  to  arrest 
any  one  who  testified  that  he  saw  Thayer 
make  a  lease  to  Gandy  on  February  4,  1887, 
in  Oberlin.  Kan.  That  he  was  present  at 
Calvert  Wallace's  office  on  that  date,  and 
saw  J.  M.  Thayer  make  a  lease  of  his  farm 
for  the  crop  season,  for  a  timber  claim,  to  J. 
L.  Gandy,  ot  Humboldt,  Neb.  The  lease  was 
then  turned  over  to  Another,  whose  name  he 
does  not  remember.  He  did  not  give  his  tes- 
timony, but  secreted  himself,  from  fear  of 
getting  Into  trouble.  That  he  talked  with  a 
county  attorney.  Tucker,  who  said  he  had 
charge  of  the  prosecution,  and  that  they  had 
indicted,  so  far,  all  In  the  case,  and  would 
probably  indict  others;  advising  htm  to  be 
careful,  and  that  there  was  plenty  of  evidence 
to  convict  any  one  who  testified  to  a  lease 
having  been  made  between  Thayer  and  Gan- 
dy, This  conversation  was  on  May  24, 1889, 
near  the  Commercial  Hotel  In  Oberlin,  just 
after  the  witness  was  notified  to  appear  be- 
fore the  officer  and  give  his  deposition.  John 
A.  Cbapin's  affidavit  states  that  he  Is  pastor 
of  the  Methodist  Episcopal  Church  of  Hum- 
boldt, Neb. ;  that  Jacob  Gergens  is  a  member 
of  his  church,  and  Is  now  sick  and  unfit  for 
any  business  whatever,  being  confined  to  his 
house  and  to  his  bed.  In  resistance  of  the 
defendant's  motion  for  continuance,  the  ooun- 
sel  for  the  state  filed  a  paper  purporting  to  be 
objections  to  continuance  of  the  cause,  whttHi 
was  asked  to  be  considered  by  the  court,  to- 
gether with  leave  to  file  the  affidavits  of  £. 
M.  Tucker  and  ^.  IS..  Thayer,  not  as  counter- 
affidavits  to  those  BtA  out,  but  as  evidence 
that  Tucker  never  knew,  saw,  or  spoke  to 
King,  who  made  the  affidavit,  and  that  Thay- 
er never  saw  or  spoke  to  Johnson,  nor  made 
the  statements  alleged  In  his  affidavit  as  a 
charge  of  intimidating  witnesses.  The  affi- 
davits of  E.  A.  Taoker  and  J.  M.  Thayer  in 
rebnttal,  traversing  those  In  support  of  the 
defendant's  appli(»tion  for  a  continuance, 
were  rec^ved  and  filed  Maj  28,  1889,  and 
upon  the  further  hearing  of  said  motion  for 
continuance  Uie  same  was  ovwmled.  The 
law  is  sufficiently  settled  in  this  state  that 
coanter-affldavlts  in  resistance  of  a  motion 
for  oontlnaanoe  supported  by  affidavits  ought 
not  to  be  reeeived  or  amstdered.  In  the  cue 
of  Williams  V.  States  6  Keb.  884,  on  an  in* 
dictment  for  murder,  the  defendant  In  the 
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trial  court,  in  support  of  his  application  for 
a  continuance,  alleged  In  bis  affidavit  that  one 
George  Hicks,  then  alasent  in  the  state  of 
Iowa,  would  testify  to  certain  facts  material 
to  his  defense ;  that  on  the  night  before  the 
alleged  homicide  Hicks  stayed  at  the  bouse  of 
Vroman,  the  father  of  the  deceased,  and  that 
both  the  deceased  and  his  father  threatened 
to  kill  the  defendant,  and  were  actually  mak- 
ing arrangements  to  attack  him  that  night; 
and  that  both  of  them  stated  on  the  morning 
of  the  day  of  the  alleged  homicide  that  if  de- 
fendant attempted  to  get  his  horse  they  would 
certainly  kill  him,  and  made  unqualified 
threats  to  kill  defendant.  On  motion  of  the 
district  attorney,  the  court  permitted  the 
coanter-afBdavit  of  the  mother  of  the  deceased 
to  be  interposed,  in  which  she  swore  that  she 
was  present  at  the  time  and  place  stated,  and 
that  no  such  threats  against  the  defendant 
were  made.  The  motion  for  continuance 
was  overruled.  Upon  this  the  court  said: 
**As  a  matter  of  practice,  we  see  no  propriety 
in  permitting  the  use  of  counter-affidavits  on 
a  motion  for  continuance.  We  do  not  think 
a  side  issue  of  this  sort  should  be  raised,  or 
the  truthfulness  of  the  affidavit  in  support  of 
the  motion  be  determined  in  this  unsatisfac- 
tory manner;  and,  if  the  affidavit  in  support 
of  the  motion  in  this  case'  were  such  as  to 
show  that  the  ends  of  justice  required  a  con- 
tinuance of  the  case  to  enable  the  accused  to 
obtain  material  testimony  known  to  exist,  we 
should  feel  bound  to  reverse  the  j  udgment  on 
this  ground  alone,  regardless  of  the  affidavit 
of  Mrs.  Vruman.  even  if  no  other  error  had 
been  committed."  In  the  case  of  Johnson  v. 
Dinlmore,  H  Neb.  891,  9  N.  W,  Bep.  558, 
the  language  quoted  was  cited  and  approved; 
and.  a^n.  in  Hair  v.  State,  14  Neb.  503.  16 
K.  W.  Bep.  829,  In  the  opinion  of  the  court, 
Judge  Maxweu.  said:  **  Where  a  motion  for 
a  continuance  is  based  upon  grounds  stated 
in  an  affidavit  which  accompanies  the  motion, 
the  facts  stated  In  the  affidavit  for  the  pur^ 
poflee  of  the  motion  will  betaken  as  true,  and 
if  sufficient  grounds  are  shown,  and  reason- 
able diligence  has  been  used  by  the  party  fil- 
ing the  motion,  a  continuance  should  begrant- 
ed.  The  court  will  not  permit  to  be  filed, 
nor  consider,  counter-affidavits  in  such  case, 
because  It  will  not  In  that  proceeding  permit 
an  issue  to  be  raised  as  to  the  truthfulness  of 
the  affidavit, "  It  is  of  equal  importance  that 
impartial  Justice  should  be  done  as  that  a 
speedy  trial  should  be  had.  Counsel  tor  the 
■me,  in  regard  to  the  allowing  of  ooanter- 
affidavits  against  the  motion,  say:  "Where  a 
motion  for  a  oontinnance  is  supported  bj  af- 
fidavits stating  all  that  Is  necessary  to  state 
to  inform  the  court  that  it  would  be  unsafe 
to  proceed  with  the  trial*  the  rule  is  etvivot, 
and  should  be  malnt^ed;  but  where  the  affi- 
davits go  outside  of  ttie  facts  necessary,  and 
■tate  Euaehoods  that  are  apparent,  and  falsely 
charge  violationa  oi  law  upon  the  officers 
present  in  court,  it  would  Bsem  to  allow  soeb 
false  statements  to  be  taken  as  trae,  witboat 
an  opportunity  to  correct  them,  constituting 


a  premium  on  perjury,  not  within  the  rule 
laid  down  In  Hair  v.  State."  I  cannot  agree 
with  the  counsel  in  this  position.  While,  as 
hereinbefore  Intimated,  the  affidavits  In  sup- 
port of  the  motion  for  continuance — especi- 
ally that  of  the  defendant — contain  matter 
irrelevant  and  Improper  to  be  stated  in  such 
a  presentation,  yet  the  trial  court  always  has 
the  power  to  apply  Ihe  remedy,  and  strike 
from  the  flies  papers  containing  irrelevant  or 
scandalous  matter,  or  to  require  the  parlies 
to  withdraw  Improper  papers,  and  allow  them 
to  be  reflled  only  after  they  are  reformed  and 
purged.  And  this  remedy  is  the  proper  prac- 
tice, without  allowing  the  breach  of  the  rule 
by  one  party  to  the  suit  to  provoke  an  equal, 
if  not  greater,  violation  of  law  by  the  ottier. 
The  course  followed  in  this  case  cannot  be 
sanctioned. 

Third.  This  assignment  is  that  the  court 
erred  in  ovemilingthe application  of  defend- 
ant for  change  of  venue.  Section  455  of  the 
Criminal  Code  provides  that  "all  criminal 
cases  shall  be  tried  in  the  county  where  the 
offense  is  committed,  unless  It  shall  appear  to 
the  court  by  affidavits  that  a  fair  and  impar- 
tial trial  cannot  be  had  therein;  in  which 
case  the  court  may  direct  the  person  accused 
to  be  tried  In  some  adjoining  county."  This 
section  is  identical  with  that  of  section  121 
of  statute  in  force  in  Ohio,  passed  May  6, 
1869.  under  which  was  tried  and  reported 
McGehan's  Case.  27  Ohio  St.  280,  cited  by 
counsel  for  defendant  in  error.  In  the  opin- 
ion the  court  say:  "This  section  is  appropri- 
ate legislation  to  enforce  the  bill  of  rights 
upon  this  question  of  venue,  and  confers  ju> 
risdiction  upon  the  court  in  the  county  where 
the  offense  was  committed  to  make  an  order 
that  the  accused  may  be  tried  in  an  adjoining 
county.  When  a  statute  directs  the  time 
whed,  the  manner,  and  court  that  shall  have 
jurisdiction  over  a  subject-matter,  and  no 
provision  is  made  for  a  rehearing  in  the  same 
court,  jurisdiction  once  exercls^  is  exhaust 
ed.  and  a  court  of  co-ordinate  power  could 
not  at  another  time  and  place  take  jurisdic- 
tion of  the  same  subject-matter.  After  an 
order  for  change  of  venue  is  made,  the  staU 
ute  points  out  the  manner  and  by  whom  it 
shall  be  executed.  Section  122,  Grim.  Code, 
provides  that  the  <  derk  of  the  count<y  where 
the  indictment  was  found  •  •  *  shall 
make  out  a  certified  transcript  of  all  tiie  pro- 
ceedings in  the  case,  whl^  together  with 
the  original  indictment,  be  shall  transmit  to 
the  clerk  of  the  court  to  which  the  venue  Is 
changed.'  Tliis  duty  is  requited  of  the  clerk 
of  the  county  where  tlie  offense  was  com- 
mitted, and  permitted  to  no  ottier."  The 
construction  placed  upon  this  statute  by  the 
suprone  court  of  Ohio  meets  with  our  entire 
approval,  and  is  adopted  as  the  proper  con- 
stractioQ  of  our  own.  It  being  resembered 
that  the  erime  of  which  the  plaintiff  in  error 
was  on  trial  was  alleged  to  have  been  ctnn- 
mitted  in  the  county  of  Biehardscm,  and  that 
the  accused,  opon  his  application,  had  been 
directed  to  be  tried  in  the  adjoining  countj 
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of  Pawnee  by  a  change  of  venne,  he  had  er- 
hausted  his  riffhts  and  priTileges  under  the 
statute,  and  there  was  no  provision  by  which 
he  could  be  tried  in  another  conaty,  and  a 
strange  place. 

Fowrth,  This  error  oonsfsts  In  the  court's 
permitting  the  attomeTs  Martin  and  Faloon 
to  assist  in  prosecuting  the  accused.  It  ap- 
pears  from  the  record  that  on  the  28th  of  May. 
1889.  the  oanse  being  heard,  tiie  def^dant, 
by  hte  attorney,  entered  objections  in  writing 
to  the  appearance  of  £.  A.  Tucker  as  proee- 
cuting  attorney  in  the  case,  he  not  being  the 
official  prosecuting  attorney  of  Pawnee  coun- 
ty, and  also  objected  to  the  appearance  of  F. 
Martin  and  Bdwln  Faloon,  for  the  reason 
that  neither  is  county  attorney  of  Pawnee 
county;  whieh  objections  were  overruled. 
Upon  this  part  of  the  record,  the  plaintiff  in 
error  presents  the  above  point,  No.  4,  and 
also  No.  5.  This  objection  was  a  general  one 
to  the  appearance  in  the  cause  of  the  attor- 
neys named,  and  applies  to  each  of  them, 
^  whether  in  the  capacity  tA  offlinal  prosecutors 
or  as  assistant  counsel.  The  right  of  as- 
sistant  counsel,  or  counsel  employed  and  paid 
by  private  pArtles,  to  appear  on  the  part  of 
the  state  in  a  criminal  prosecution,  and  as- 
sist the  prosectitlng  attorney,  has  been  con- 
sidered and  decided  In  this  court  in  the  oases 
cited  by  counsel  for  the  plaintiff  in  error. — 
that  of  Polin  v.  State,  14  Neb.  540. 16  N.  W. 
Hep.  898,  and  Bradshaw  t.  State,  17  Neb.  161. 
22N.  W.  Bep.S61r-and  the  right  of  the  state 
to  the  assistance  of  such  counsel  in  such  cases 
is  fully  established.  But  it  is  contended  that 
as  these  casee  arose  nnder  the  statute  existing 

5riar  to  the  passi^  of  the  act  of  March  10, 
885,  iHvviding  for  the  election  of  county  at- 
tonieys,  they  are  not  precedents  in  this  case. 
The  provision  of  statute  at  the  time  of  the 
passage  of  the  last-mentioned  act  provided 
that  "it  shall  be  the  duty  of  the  district  at- 
torney of  each  judicial  district  to  appear  In 
the  district  court,  at  each  term  of  the  same, 
in  each  county  in  the  judicial  district  for 
which  he  was  elected,  and  prosecute  and  de- 
fend all  actions,  civil  and  criminal,  and  all 
matters  whatsoever  in  which  the  state  and 
county  may  be  interested."  Gomp.  St.  1881, 
p.  6ti,  15.  The  corresponding  provision 
now  in  force  provided  that  "It  shall  be  the 
duty  of  the  county  attorney  to  appear  in  the 
several  courts  of  their  respective  counties, 
and  prosecute  and  defend  on  behalf  of  the 
Bttite  and  county  all  suits,  applications,  or 
miitions,  civil  or  criminal,  arising  under  the 
laws  of  the  state,  in  which  the  state  or  the 
coiintv  is  a  partv,  orinterested."  Section  16, 
c.  7.  bomp.  St '1887.  p.  83.  The  following 
additional]  provision  Is  relied  upon  by  coun- 
sel as  clianging  the  rule,  and  taking  this  case 
out  of  the  etfect  of  the  decisions  referred  to. 
Section  20.  c.  7:  "The  county  attorney  may 
ap|K>int  one  or  more  deputies,  who  shall  act 
without  any  compensation  from  the  county, 
to  assist  him  in  the  discharge  of  his  duties: 
provided,  that  the  county  attorney  of  any 
county  may,  under  the  direction  of  ttie  dis- 


trict oou  rt,  procure  such  assistance  in  the  trial 
of  any  person  charged  with  the  crime  of 
felony  as  be  may  deem  necessary  for  the  trial 
thereof;  and  such  assistant  or  assistants  stiali 
be  allowed  such  reasonable  compensation  aa 
the  county  board  shall  determine  for  his  serv- 
ices, to  be  paid  by  order  on  the  county  treas- 
urer, upon  prwentin^  to  said  board  the  cer- 
tificate of  the  district  judge  before  whom  said 
cause  was  tried,  certifying  to  the  services 
rendered  by  sneh  asstetau  or  assistants,** 
Comp.  St.  1887,  p.  84.  Counsel  in  the  brief 
say  that  "under  the  above  section  we  think 
the  assistants  of  the  county  attorney  are  to 
loe  r^arded  as  his  deputies,  and  Ui^  th^ 
must  take  the  same  oath  as  that  of  the!  r  prin- 
cipal. In  the  case  at  bar,  the  record  shows 
that  in  the  trial  of  the  case  in  Pawnee  coun- 
ty, at  the  request  of  the  cwnnty  attorney  of 
Richardson  county,  F.  M^in  and  Edwin 
Faloon  were  appointed  to  assist  in  the  pros^ 
cution.  These  attorneys  were  employed  and 
paid  by  private  parties,  and  took  no  oath." 
But  it  no  means  appears  that  Martin  and 
Faloon  were  deputies  of  the  district  attorney 
appointed  under  the  provisions  of  the  twen- 
tieth section,  but  were  his  assistants,  pvy 
cored  by  him,  under  the  direoilon  of  the  dis- 
trict court,  in  accordance  with  tiie  proviso  of 
said  section,  and  were  not  required  to  takean 
official  oath»  other  than  that  as  attorneys  of 
the  court;  and  the  only  objection  which,  in 
my  mind,  couhl  be  ui^ed  to  Itkeir  appearing 
in  the  case— and  even  as  to  that  I  am  not 
.certain — Is  that  they  were  not  procured  to  as- 
sist the  official  attorney  of  the  proper  county. 

'Sh^  fifth  point  urged  Is  to  the  fact  that  E. 
A.  Tucker,  county  attorney  of  Bicbar^n 
county,  followed  the  case  upon  the  venue 
bring  changed  to  Pawnee  eonnty,  and  there 
assumed,  and  was  permitted  by  the  court  to 
assume  and  conduct,  the  prosecntlon,  over 
the  objections  of  the  duly-elected  county 
tomey  of  ^wnee  county.  This  objection 
was  not  very  squarely  made,  as  appears  from 
the  record.  It  was  not  made  by  the  county 
attorney  In  his  official  capacity,  but  was 
made  by  him.  together  wiUi  £.  W.  Thomas 
and  Gapt.  Humphrey,  as  attorneys  for  the 
defendant.  It  does  not  appear  with  any 
clearness  in  the  record  at  what  time  the  firm 
of  Humphrey  &  Lindsay  (the  county  attor- 
ney) were  employed  or  first  appeared  as  coun- 
sel for  the  defendant.  It  is  to  be  presumed, 
however,  that  it  whs  before  the  election  of 
Lindsay  to  the  office  of  county  attorney.  If 
I  am  correct  in  this  assumption,  it  then  ap- 
pears that  upon  taking  charge  of  the  office  of 
county  attorney  Mr.  Lindsay  found  himself 
under  a  disability  to  discbarge  the  duties  of 
his  office  in  respect  to  the  pi-usecution  of  the 
defendant.  It  does  not  appear  that  he  availed 
himself  of  the  privilege  of  appiiintlng  one  or 
more  deputies.  If  be  did.  such  deputies 
would  proliably  not  be  under  like  disability;  so 
that  at  the  trial,  so  far  as  this  case  was  con- 
cerned, Ote  county  of  Pawnee  was  without 
a  prosecuting  attorn^  competent  to  prose- 
cute the  defendant.  Here  arises  an  impor- 
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tant  qnestlon  as  to  the  duty  of  theeonrt.ln 
thfs  exigency.  Counsel  tor  the  stnte  In  the 
brief  say:  "It  mast  be  remembered  that 
Bichardson  coanty  pays  the  expenses  of  the 
trial,  and  Uie  oonnty  attomqy  at  that  ooanty 
was  the  proper  one  to  tty  the  case,  when  tlie 
county  attorney  of  i*awnee  could  not  defend 
the  interest  of  the  state  by  reason  of  haTing 
been  employed  as  an  attorney  for  the  ao- 
cased.**  I  cannot  agree  to  this  proposition; 
certainly  not  in  its  general  significance.  If 
the  fact  thHt  liichardson  oounty"pay8  ttip 
expenses  of  the  trial**  is  to  be  considered  as 
entitli>d  to  weight,  then  it  would  follow  that 
it  was  the  doty  of  the  county  attorney  of 
that  county  to  control  the  prosecution  of  the 
case,  irrpspective  of  the  condition  of  the 
county  attorney  of  Pawnee.  There  is  cer- 
tainly no  express  provision  of  statute  malt- 
ing it  the  duty  of  a  county  attorney,  upon 
tlie  removal  of  a  criminai  cause  from  the 
rounty  upon  a  chnnge  of  venue,  to  follow 
the  case  to  the  sdjulninsr  county;  nor  any 
which  relieves  the  county  attorney  or  any 
oltlcer  of  the  county  to  which  such  removal 
may  be  had,  of  hia  appropriate  duty  under 
tlie  laws  of  tlte  state  in  the  prosecution  of 
the  cause,  to  all  intents  and  purposes,  as 
though  the  case  had  originated  there.  The 
chapter  of  the  statute  of  the  state  of  Kansas 
entitled  "County  Attorney"  is  su'bstantially 
the  same  as  that  of  set^tlons  15  to  27.  inclu- 
sive, of  chnpter  7  of  our  own  laws.  Indeed, 
ft  Is  not  improbable  that  those  sections  were 
adopted  from  the  Kansas  law.  The  case  of 
Huffman  r.  Commissioners,  23  Kan.  281, 
cited  by  counsel  for  plaintiff  in  error,  arose 
under  the  statute  oC  that  state,  and  was  an 
action  brought  by  the  county  attorney  of 
Greenwood  county  against  the  commission- 
ers for  services  In  the  prosecution  of  one 
lilcholas,  indicted  for  the  crime  of  embezzit>- 
ment  as  county  treasurer,  and  who  was 
granted  a  change  of  venue  to  the  adjoining 
county  of  Lyon.  The  court  In  the  opinion 
said:  "The  county  board  seemed  to  labor  un- 
der the  impression  ttiat  the  services  sued  for 
were  rendered  as  county  attorney,  and  the 
trial  court  apparently  held  that,  as  the  evi- 
dence of  the  defendants  contradicted  the 
testimony  of  the  plaintiff  corncerning  an  ex- 
press contract  tietween  plainliff  and  the 
county  board  for  the  services,  no  contract 
was  proved,  and  tlierefore  the  county  was 
not  liable.  Here  was  error.  As  the  services 
charged  for  were  rendered  In  the  prosecution 
of  a  cjise  bfyond  the  limits  of  Greenwood 
county,  and  as  plaintiff  attended  personally 
the  court  outside  of  said  county,  the  services 
for  the  county  performed  in  Lyon  county 
were  beyond  and  outside  of  his  duties  as 
county  attorney."  From  sucli  consideration 
as  I  iiave  been  able  to  give  the  subject,  I  am 
unable  to -find  nnj-thiiig  in  t\\»  general  pol- 
icy of  the  laws,  andcertiiinly  nothing  in  their 
letter,  Imposing  the  duty,  or  conferring  the 
privilege,  upon  the  county  attorney  of  Kich- 
ardson  county  to  follow  tills  case  into  Paw- 
nee, and,  in  his  otticial  capacity,  take  the 
T.4SN.W.nal8— 48 


management  and  control  of  lis  prosecution. 
It  is  true  that  the  tax-payers  of  Richardson 
county  had  a  remote  pecuniary  interest  In 
the  conviction  of  the  accused;  but  they,  In 
common  with  all  the  people  of  the  state,  had 
a  higher  interest  In  the  dae  administration 
of  thelaws,  and  the  mdiing  out  of  impartial 
justice  to  all  persons  accused.  This  meas- 
ure of  justice,  it  had  been  made  to  appear  by 
legal  process,  he  would  probably  not  obtain 
in  Bichardson  county.  Therefore,  the  duty, 
the  power,  and  the  privilege  of  bis  further 
prosecution  of  the  crime  charged  was  re- 
moved to  the  adjoining  county  of  Pawnee. 
This  removal  was  absolute  and  complete,  as 
well  from  all  the  officers  of  thatcounty.includ- 
ing  the  county  attorneji,  as  from  the  inhab- 
itants, as  jurors  and  citizens.  The  removal 
Imposed  upon  the  adjoining  county  of  Paw- 
nee and  Its  authoritiea,  as  well  as  upon  its 
inhabitants,  as  jurors,  the  whole  responsibil- 
ity of  prosecuting  the  accused;  and, although 
the  people  of  Bichardson  county  had  still,  as 
stated,  a  pecuniary  interest  as  tax-payers  in 
his  conviction,  neither  the  letter  nor  the  spir- 
it of  the  laws  liad  left  them  any  power  to 
conserve  that  Interest  by  the  presence  of  an 
official  prosecutor,  either  to  reinforce  or  to 
restrain  the  autliortties  of  Pawnee  county  in 
the  discharge  of  their  judicial  duties.  But 
the  question  still  remains,  whst  was  the  duty 
of  the  court  under  these  circumstances,  the 
county  attornny  of  Pawnee  having  to  some 
extent  been  identified  with  the  defense  of  the 
accuHod?  This  question,  I  think,  is  suffi- 
ciently answered  by  the  language  of  section 
21,  c.  7.  of  tlie  law  referred  to,  that,  "in  the 
absenre,  sickness,  or  disability  of  the  county 
attorney  and  his  deputies,  ttie  court  before 
whom  it  is  his  duty  to  appear,  in  which  there 
may  be  business  for  him,  may  appoint  an  aU 
torney  to  aot  as  county  attorney,  by  an  order 
to  be  entered  upon  the  minutes  of  the  court; 
but  who  shall  receive  no  comfiensatlon  from 
the  county,  except  as  provided  for  in  section 
6  of  this  act,  (section  20  of  this  chapter.)" 
Undoubtedly,  the  word  "disability,"  as  used, 
was  intended  to  cover  cases  of  this  kind.  It 
will  not  be  contended  that,  had  the  county 
attorney  of  Pawnee  been  absent  or  sick,  it 
would  have  been  the  plain  duty  of  the  court 
to  have  appointed  an  attorney  to  act  as  the 
county  attorney  in  this  case;  equally  so  when 
his  disability  by  reason  of  his  prior  employ- 
ment as  attorney  for  the  defendant  appeared 
upon  the  records  of  the  court.  It  may  be 
said  that  this  was  sutratantlally  done  in  the 
permission  and  acquiescence  of  the  court  in 
the  appearance  and  action  of  the  county  at- 
torney of  Bichardson  county  In  tliat  capacity. 
It  is  certainly  the  spirit  of  the  statute  that 
the  attorney  so  appointed  be  a  resident  of  the 
county,  and.  while  an  occasion  miglit  arise 
when  there  was  no  competent  resident  attor- 
ney unemployed  by  the  defense,  such  was 
not  the  case  In  this  instance. 

The  sixth  and  seventh  assignments  of  er- 
ror arise  upon  the  overruling  by  the  court  of 
the  defendant's  challenge  for  cause  of  certain 
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jurors,  and  the  refiiBal  to  allow  the  counsel 
for  defendant  to  put  certain  questions  to  tbe 
jurors  upon  their  voir  dire.  It  appears  from 
the  eroBs-pxaml nation  of  W.  O.  Lyman,  a 
juryman,  upon  his  voir  dire,  counsel  for  de- 
fendant put  the  question:  "Have  you  not 
within  the  past  year  made  remarks  about  J. 
Ii.  Qandy?  Ajuioer,  1  think  I  have.  Yes. 
sir.  Q.  Did  they  not  Indicate  that  your  mind 
-Is  biased  against  liim?"  Tlie  st^'s  objec- 
tion to  the  question  was  sustained  by  the 
court.  The  crosa-exaiiiination  of  the  juror 
WHS  continued  at  some  length,  and  the  coun- 
sel for  defendant  put  the  question:  "If  I 
understand  you  correctly,  you  said  you  hnd 
not  formed  any  opinion  ns  to  the  merits  of 
this  case?  Answer.  I  have  not,  because  I 
don't  know  anything  about  it.  Q,  And, 
outside  of  the  facts  and  any  circumstances 
coming  within  your  knowledge  in  regard  to 
(he  case,  is  it  not  a  fact  that  yon  have  a  bias 
against  Mr.  Gandy?  A.  No;  I  cnnnot  aay 
that  I  have.  Q.  Are  you  positively  surp, 
and  will  you  positively  swear  that  yourmind 
is  entirely  free  from  any  prejudice  or  bias 
against  Mr.  Gandy?  A.  I  will."  Taking 
these  answers  of  the  juror  together,  I  do  not 
think  ther«  was  the  error  coinphiined  of  in 
the  overruling  of  the  clinlienge  for  cause. 
The  ohject  of  the  question  to  the  juryman 
which  was  overruled  by  the  court  was  to  as- 
certain whether  or  not  the  juror  was  influ- 
enced by  a  bias  or  prejudice  against  the  ac- 
cused. Wtiatever  his  answer  might  have 
been  to  this  question,  had  he  been  required 
to  answer,  it  would  have  been  subject  to  ex- 
planation and  qualiScation,  and.  had  it  been 
strictly  in  the  affirmative,  his  subsequent  an- 
swers to  questions  put  by  counsel  would 
have  explained  it  as  not  indicating  a  bias  or 
prejurlico  against  the  accused;  for,  au  tuboth 
of  those  disqualifications,  he  positively  swore 
he  had  neither  one.  In  the  case  of  Davis  v. 
Hunter.  7  Ala.  135,  cited  in  the  text  of  I'rof- 
fatt  on  Jury  Trials,  the  court  held  that  "aft- 
er the  juror  had  stated  that  lie  was  sensible 
of  no  bias  or  prt^judice  In  the  cause  it  was 
not  proper  for  the  court  to  allow  any  further 
cross-examination  of  tlie  juror  on  that  sub- 
ject." Without  expressing  an  approval  of 
tliis  ruling  to  its  full  extent,  I  am  of  the 
opinion  that  when  it  appears  from  the  entire 
examination  of  a  juror  that  he  disclitiras  all 
bias  and  prejudice  against  the  challenging 
party  in  fact,  and  that  he  so  declares  himself 
on  tlie  cross-examination,  it  is  not  error  in 
the  court  to  overrule  tiie  challenge  made  up- 
on that  ground.  The  juryman  Joseph  Piit- 
terson,  having  stated  on  his  examination  In 
chief  to  the  prosecuting  attorney  that  he 
knew  nothing  of  the  facts  in  the  case;  that 
he  had  never  heard  anything  of  them  except 
that  there  was  such  a  case;  and  that  he  had  no 
opinion  in  regard  to  the  guilt  or  innocence  of 
tlie  accused;  and  when  further  examined  by 
the  counsel  for  the  defendant,  and  having  stat- 
ed that  he  first  heard  of  "  this  trial  some  time 
during  the  first  two  weeks  of  this  court 
here;"  that  he  was  at  home  when  the  first 


trial  took  place,  and  heard  nothing  abont  It 
at  .that  time,  that  he  knew  of ;  has  had  no 
conversation  vith  any  of  his  neighbors  with 
regard  to  the  case,  nor  had  he  talked  the 
matter  over  with  other  Jurymen;  tliat  he 
was  perfectly  clear  that  he  had  neither 
formeil  nor  expressed  any  opinion  in  regard 
to  the  case. — he  was  then  asked  "If  Mr.  Gan- 
dy, sitting  as  defendant  in  the  court  here.  Is 
presumed  by  you  to  be  an  innocent  man?" 
Which  wu  objected  to  by  the  state,  and  tbe 
objection  sustained.  The  examination  was 
continued  to  the  question:  "Can  you  state 
whether  or  not  you  have  the  slightest  bias  in 
your  mind  against  Mr,  Qandy?  Anatoer.  I 
have  none.  Q,  Have  you  none  whatever? 
A.  No,  sir,"  The  cross-examination  con- 
tinued at  some  length  to  the  same  effect. 
While  I  think  it  would  have  been  entirely 
safe  and  propw  for  the  court  to  have  permit- 
ted the  j.uror  to  answer  the  question,  I  am 
not  prepared  to  say  that  it  was  its  duty  to  al- 
low on  the  cross-examination  the  question  of 
presumption  either  in  law  or  fact.  The  sole 
object  of  Inquiry  was  the  impartiality  of  the 
juror;  to  ascertain  whethw  he  had  formed  or 
expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  and  whether  his  mind 
was  affected  by  any  degree  of  bias  or  preju- 
dice in  fayor  of  or  against  his  prosecution. 
The  course  which  tlie  cross-examination  was 
allowed  to  take  fully  answered  these  pur^ 
poses. 

Passing,  for  the  present,  the  eighth  objec- 
tion, the  ninth  Is  based  upon  the  overruling 
by  the  court  of  the  challenge  of  the  juror 
Ernest  Lloyd.  This  juror,  on  his  examina- 
tion by  counsel  for  the  state,  having  replied 
that  he  was  not  acquainted  with  the  defend- 
ant, but  had  met  and  knew  him  by  sight; 
that  he  had  talked  with  him,  but  not  in  re- 
gard to  this  case;  that  he  had  seen  him  in 
Birchard  about  three  years  ago,  and  was  told 
that  he  was  Mr.  Gandy ;  that  he  knew  noth- 
ing  in  regard  to  this  case;  that  he  had  no 
opinion  in  regard  to  the  guitt  or  innocence  of 
the  accused ;  that  he  had  not  talked  with  any 
of  the  attorneys  about  the  case,  nor  heard 
them  talk  about  it, — he  was  cross-examined 
by  counsel  for  defendant,  in  which  he  sub- 
stantially reiterated  his  answers,  and  fur* 
ther  answered,  in  reply  to  the  question:  "Can 
vou  state  whether  or  not  you  have  any  bias 
in  regard  to  this  matter?  Ansioer.  No,  sir. 
Q.  Have  you  any  prejudice?  A.  No,  sir.  I 
have  had  no  business  to  make  me  so.  Q. 
From  what  you  have  heard,  hasn't  it  made  a 
bias  in  your  mind?  A.  No,  sir;  because  I 
don't  know  whether  he  is  guilty  or  not.  Q. 
Did  you  ever  hear  any  one  say  anything  about 
his  guilt  or  Innocence?  A.  Ko.  sir.  Q.  Do 
you  think  it  would  take  less  proof  in  his  than 
in  any  other  case?  A,  No,  sir.  I  would  go 
according  to  evidence  produced'.  Q.  You 
would  decide  on  the  evidence  produced?  A. 
Yes,  sir.  Q.  And  you  would  allow  of  no 
otlier  consideration  but  the  evidence  in  mak- 
ing up  your  verdict?  A.  Certainly  not.  Q. 
You  are  positive  of  that?   A.  I  know  it,  but 
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would  not  flwpar  to  It.   *   •   *  Tou 

are  perfectly  sure  that  yon  have  not  the 
flligliteat  prejudice  in  this  matter?  A.  That 
Is  what  I  swore  to.  Q.  Either  against  Oandy 
or  his  attorneys?  A,  No,  sir.  •  •  • 
You  would  give  Gandy  aa  good  a  show  as 
any  other  person?  A,  Yes,  sir.  Q.  You 
would  let  no  outside  matter  Influence  your 
verdict?  A.  No,  sir.  Q.  You  may  state 
whether  you  would  give  the  same  credit  to 
what  an  infamous  person  would  say  on  the 
stand  as  to  a  good,  reliable  witness?  (Objec- 
tion of  tlie  state  sustained  by  the  court.)  Q. 
Do  you  look  upon  the  testimony  of  all  men, 
after  being  sworn,  as  of  the  same  character? 
A.  Certainly,  if  a  man  goes  upon  the  stand 
and  swears  to  a  thing.  (Defendant  chal* 
lenges  the  juror  for  cause.)  BytTieCiuTt. 
You  can  explain  youraelf.  If  you  would  be- 
lieve one  man  as  quick  as  another,  let  it  be 
known;  but  if  you  take  otiier  things  Into 
conslduratlon,  as  bosring  upon  the  probabil- 
ity of  their  atory,  as  other  opportunities  of 
knowledge  and  probabilities  of  truthful  char- 
acter, what  would  you  mean  by  that?  A,  I 
don't  know  any  of  the  witnesses;  and,  of 
coQr3e,  I  would  have  to  believe  one  as  much  as 
another.  (The  defendant  again  challenges 
the  juror.  The  court  makes  no  decision.) 
^.  Proposed  by  tJie  Court.  Do  you  mean  till 
you  know  something  about  it?  A.  Yes,  sir. 
Q.  Do  you  mean  that  your  mind  is  unbiased 
aa  to  the  evidence  that  may  come  before  it? 
A.  Yes,  sir.  Q.  And  in  weighing  the  test!- 
monyortheseveralwitnessesf  A.  Ofcourse. 
It  would  be  in  the  way  the  testimony  comes. 
Q,  If  the  court  would  give  yon  instructions 
on  those  questions,  would  you  follow  the  In- 
structions. A.  Certainly  I  would.  Q.  Your 
mind  is  unbiased  on  those  questions?  You 
have  no  prejudice  against  one  witness  more 
than  another?  A.  I  have  no  prejudice  at  all. 
(The  defendant  challenges  the  j u ror  for  cause, 
for  the  reason  that  he  states  *  be  would  be- 
iieve  one  witness  as  quick  as  another.'  Chal- 
lenge overruled.)"  As  heretofore  stated,  the 
sole  object  of  the  examination  of  this  juror 
was  to  ascertain  whether  he  had  formed  or 
«xpres8ed  au  opinion  aa  to  the  guilt  or  inno- 
cence of  the  accused,  and  whethei;  bis  mind 
was  affected  by  bias  or  prejudice  for  or  against 
the  accused,  and  not  to  ascertain  bis  views 
in  mental  and  moral  philosophy,  and  the 
weight  to  be  given  to  the  testimony  of  wit- 
nesses by  that  criterion;  and  I  think  there  is 
no  warrant  in  the  law  for  holding  him  dis- 
-qualitied  as  a  juror  on  account  of  the  views 
expressed  by  him  on  any  subject  other  than 
those  indicated  as  the  extent  and  limit  of  his 
•examination. 

Beturning  to  the  eighth  point,  the  error  is 
predicated  upon  the  allowing  by  the  court  of 
the  prosecuting  attorney's  indorsement  upon 
the  InftH'mation  of  the  names  of  10  additional 
witnesses,  only  one  of  whom  was  calted  at 
the  trial,  and  not  for  the  purpose  falsely  set 
out  in  tho  notice  to  the  defendant.  It  ap- 
pears that  on  May  21,  1889,  the  county  at- 
torney of  Klchardson  county  served  on  the  de- 


fendant a  notice  that  he  would  ask  the  court 
to  allow  him  to  indorse  on  the  information 
against  the  defendant  in  the  case  to  be  tried 
May  27. 1889.  at  the  opening  of  the  court,  the 
following  witnesaes,  to  be  used  for  rebuttal 
or  impeachment,  and  for  no  other  purpose 
whatever.  The  names  of  the  10  witnesses  are 
enumerated,  including  that  of  George  Marsh. 
No  application  was  made  to  the  court  for  that 
purpose  until  the  29th  of  May.  aftera  portion 
of  the  jurymen  had  been  selected,  when  the 
application  waa  made  and  allowed,  against 
the  objection  of  the  defendant.  It  appears 
from  the  record  that  on  May  27,  1889,  £.  A. 
Tucker  presented  and  flted  a  written  notice 
directed  to  James  L.  Gandy,  and  which  bad 
been  served  on  him  by  the  sheriff,  to  the  ef- 
fect that  lie  would  ask  the  court  to  allow  him 
to  indorse  upon  the  information  the  names  of 
10  witnessea  therein  set  out,  which  witnesses 
would  only  be  used  for  the  purpose  of  rebut- 
tal or  Impeachment,  and  for  no  other  purpose 
whatever.  It  also  appears  that  on  May  29th 
following  the  said  Tucker  asked  and  obtained 
leave  of  the  court  to  Indorse  the  names  of 
said  witnesses  upon  the  information,  which 
was  done.  There  does  not  appear  to  have  been 
any  reason  given,  or  showing  made,  why  the 
names  of  the  witnesses  were  not  indorsed  on 
the  information  at  the  time  of  Its  filing,  nor 
does  it  iippear  that  the  names  of  the  witnesses 
were  not  known  to  the  county  attorney  at  the 
time  of  filing  the  information.  But  one  of 
these  witnesses  was  sworn.  Defendant  com- 
plains that  this  witness  was  sworn  and  ex- 
amined upon  the  presentation  of  the  case  in 
chief  by  the  state,  and  not  on  rebuttal  or  up- 
on impeachment,  according  to  the  terms  of  the 
notice.  But  the  statute  does  not  provide  for 
a  classification  of  the  witnesses.  If  this  wit- 
ness' name  was  property  Indorseil  upon  the 
information  for  any  purpose,  he  was  a  wit- 
ness fur  any  purpose  of  the  trial  for  which 
the  state  might  call  him.  Section  579  of  the 
Criminal  Code  pruviOea  that  "ail  informap 
tions  shall  be  filed  during  term,  in  the  court 
having  jurisdiction  of  the  offense  speciBed 
therein,  by  the  prosecuting  attorney  of  the 
proper  county  as  informant.  He  shall  sub- 
scribe his  name  thereto,  and  Indorse  thereon 
the  names  of  the  witnesses  known  to  him  at 
the  time  of  filing  the  same;  and.  atsuch  time 
before  the  trial  of  any  case  as  the  court  may 
by  rule  or  otherwise  prescribe,  he  shall  in- 
dorse thereon  the  names  of  such  otlier  wit- 
nesses as  shall  then  be  known  to  him. "  This 
section  has  been  twice  construed  by  this 
court,  but  not  in  either  case  upon  facts  pr^ 
dsely  llkethose  of  the  present  case.  In  Parks 
V.  State,  20  Neb.  615.  31  N.  W.  Rep.  5,  we 
had  occasion  to  refer  to  the  fact  that  our 
statute  governing  proceedings  on  informa- 
tion was  borrowed  substantially  from  that  of 
Michigan,  where  it  had  been  construed  by 
the  court  of  last  resort  before  our  adoption 
of  it.  We  specially  cited  the  case  of  Peo- 
ple v.  Hall,  48  Mich.  482, 12  N.  W.  Rep.  665, 
wliere,  in  an  opinion  published  prior  to  our 
adoption  of  the  statute  of  that  state,  the  sa- 
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pieme  conit  laid  down  tbe  law  In  ita  syilabua 
thiri;  "in  a  eriminal  prosecution,  tbe  names 
of  witnesses  cannot,  against  objection,  be 
added  to  tbe  InfornuUlon,  witbout  a  showing 
tbat  they  were  not  known  earlier,  and  in 
time  to  give  defendant  notice  in  season  to  an- 
ticipate their  piesence  before  trial."  We 
again  signify  oar  approval  of  the  principle  of 
that  case.  The  notable  departure  from  the 
law  thus  expressed  in  the  present  case  is  that 
the  court  allowed,  against  objection,  the 
names  of  witnesses  to  be  added  to  the  infor- 
mation, without  a  showing  that  they  were 
not  linowu  earlier. 

Tbe  tenth  assignment  of  error  Is  that  the 
verdict  is  not  sustiiiiied  by  the  evidence.  It 
was  formerly  the  law  tbat  two  witnesses 
were  necessary  to  convict  of  the  ci;jmeof  per- 
jury. As  was  said,  otherwise  there  would  be 
no  more  than  tbe  oath  of  on»  against  another, 
upon  which  the  jury  could  not  safely  convict. 
But  tills  strictness  has  long  since  been  re- 
laxed; the  true  principle  of  the  rule  being 
this,  that  the  evidence  must  be  something 
more  than  sufficient  to  counter-balance  the 
oath  of  tiie  prisoner,  and  the  legal  presump- 
tion of  his  innocence.  The  same  effect  being 
given  to  the  oath  of  the  prisoner  as  though 
It  were  that  of  a  credible  witness,  the  scale 
of  evidence  is  exactly  balanced,  and  the  equi- 
librium must  be  destroyed  by  material  and 
Independent  circumstances  before  tbe  party 
can  be  convictetl.  See  1  Greenl.  £v.  §  257; 
2  lif>sc.  Crim.  £v.  858. 

We  have  seen  tbat  the  oath  of  the  accused 
which  is  assigned  for  perjury  must  be  coii- 
.tradicted  by  one  witness,  and  that,  in  addi- 
tion titereto,  there  must  he  at  least  strong 
corroborating  evidence,  tending  to  show  the 
.falsity  of  the  oath  of  the  accused.  It  would 
seem  upon  principle  that  the  oath  alfirma- 
tivel>'  relied  upon  to  contradict  and  disprove 
the  oath  of  the  accused  must  positively  con* 
tradict.  This  would  seem  to  be  necessary, 
in  order  to  create  that  counterpoise  and  equi- 
librium between  the  oath  of  the  accused  and 
that  uf  the  prosecuting  witness  which,  as  we 
have  seen,  must  be  overcome  by  additional 
or  corroborating  evidence  tiefore  there  can 
be  a  conviction.  I  have  not  been  able  to  find 
any  case  of  conviction  upon  oral  testimony 
where  the  oath  of  the  prosecuting  witness 
has  failed  to  absolutely  and  in  positive  terms 
contradict  the  statement  uf  the  accused  as- 
signed fur  perjury.  Such  being  the  case,  I 
have  failed  to  lind  a  discussion  in  anycase  of 
the  jioint  now  under  consideration.  It  ap- 
pears from  the  bill  of  exceptions,  upon  tlie 
oatli  of  Garuett  Minor,  that  upon  the  trial 
before  said  Minor,  as  a  justice  of  the  peace  of 
Kicliardsun  county,  in  an  action  then  pend- 
ing and  being  tried  before  him,  wherein  D. 
H.  Maxon  was  plaintiff  and  Samuel  Powell 
was  defendant,  the  accused,  James  Ij.  Gandy, 
Was  a  witness  for  the  defendant;  that,  upon 
being  duly  sworn  by  the  said  justice  of  the 
peace,  the  accused  tesiilied  and  swore  that  J. 
M.  Thayer  had  made  him  a  written  lease  to 
the  properly  in  cuutruveisy  in  tbe  suit  then 


(Neb. 

pending  before  the  said  lustlce  of  the  peace; 
tbat  he  Iben  and  there  offered  what  purport- 
ed to  be  a  copy  of  tbe  lease,  and  said  it  was 
a  copy  of  the  paper  given  by  Thayer  to  him, 
and  said  tbe  lease  was  made  at  Oberlin,  Kjin., 
and  was  put  in  ttie  bands  of  Mr.  Beery,  to  be 
kept  until  called  for;  that  Mr.  Beery  gavB 
it  np  to  him,  and  tbat  ha  and  Fowell  made  a 
copy  of  It,  and  tbat  Fowell  took  the  original; 
be  said  that  this  (tbe  paper  vhfch  he  pre* 
sented)  was  a  copy  of  the  original  lease  given 
him  byThayerat  Oberlin, EHn.,some  time  in 
the  prf>ceding  February;  that  tbe  Beery,  in 
whose  hands  the  original  was  placed,  was  the 
Bev.  Mr.  Beery,  and  the  original  was  as  fol- 
lows: *'Huraboldt,  Nebraska,  February  4 
1887.  For  and  in  consideration  of  the  sum 
of  two  hundred  and  seventy-Qve  dollars.  I 
hereby  release  unto  J.  L.  Gandy  tbe  form  I 
live  on,— S.  £.  },  S.  F.  \,  sec.  dve,  ^nd  &  W. 
\,  S.  W.  4>  sec.  four,  town  two,  range  13, 
for  the  crop  season  ending  December  IsC  1887. 
J.M.  Tbaykr.  Witness:  John  Marshall." 
The  foregoing  is  the  oath  of  the  accused 
which  is  assigned  for  perjury.  Is  it  contra* 
dieted  by  the  oath  of  J.  M.  Thayer,  wliom 
we  will  designate  the  prosecuting  witness,  in 
that  positive  manner  necessary  to  create  the 
equilibrium  spoken  of  between  bis  oath  and 
that  of  the  accused?  I  here  give  his  exam- 
ination in  chief,  and  so  much  of  his  cross- 
examination  as  is  directed  to  its  elucidation: 
"Question.  Do  you  know  the  defendant,  J. 
L.  Gandy?  Answer.  Tes,  sir.  Q.  Do  you 
rememberof  being  with  him  at  Oberlin  about 
two  years  ago?  A.  Tea,  sir.  Q.  Was  there 
any  paper  executed  there  by  you  to  him  ?  A. 
Yes,  sir.  Q.  What  was  the  nature  and  con- 
tents of  it?  Describe  it  to  tbe  jury.  A.  It 
was  an  order  to  Mr.  J3eery  to  give  up  a  pa- 
per he  held, — a  bill  of  sale  against  us;  also, 
a  bill  of  sale  or  written  contract  for  one-third 
of  the  crop  raised  on  thefarm.  Q,  (Handing 
witness  Exhibit  G.)  I  will  ask  you  to  ex- 
amine that  paper.  A.  I  don't  think  that  Is 
the  paper.  Q.  Bo  you  say  it  is,  or  Is  not? 
A.  I  think  not.  Q.  Did  you  at  tbe  time  ex- 
ecute a  paper  of  this  kind;  tbat  is,  with  these 
words  In  it?  A.  No,  sir;  I  don't  think  I 
did.  What  was  done  with  the  paper  yon 
executed  %t  Oberlin,  Kansas?  A.  It  was 
given  to  Mr.  Beery  to  hold.  Q,  WhatBeery? 
A.  Elder  Beery.  Q.  Who  was  present  at 
the  time  and  place  the  paper  was  executed  in 
Oberlin,  Kansas?  A.  My  son  and  William 
Beevis,  Mr.  Beery,  Mr.  Gandy,  and  one  of 
the  lawyers, — either  Calvert  or  Wallace. — 
and  myself,  I  think,  about  as  near  as  I  can 
tell,  were  the  men.  Q.  Do  you  know  the 
description  of  this  land,  and  where  it  is?  A. 
I  suppose  so.  I  lived  on  it.  Q.  Whose  land 
was  it?  >1.  Mr.  Hunzcker's.  Q.  Was  it  known 
as  the  'Hunzeker  Farm?*  A.  Yes.  sir. 
Q,  How  far  is  it  from  Humboldt?  A.  About 
a  mile  and  a  half,  in  Bichardson  county, 
Nebviiska.  Q.  What  claim  did  you  h.ive 
on  thiit  land,  if  any,  at  tiie  time  you  were  in 
Oberlin,  Kansas?  A.  X  had  it  for  a  year.  I 
had  owned  the  land  and  sold  it,  and  was  to 
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have  the  use  of  It  for  that  season,  and  aftA* 
March  rented  it  to  Elder  Maxon.  Q.  The 
ume  who  testified  here  a  while  iigo?  A. 
Yes,  sir.  Q.  How  long  was  ttafter  you  gave 
the  paper  executed  in  Oberlin  to  Elder  Beery 
until  you  saw  it  again,  if  you  ever  did  see  it? 
A.  I  did  not  see  the  one  I  gave  to  Mr.  Beery 
until  about  the  time  of  the  trial  at  Pawnee. 
Q.  The  paper  that  was  gi  ven  to  Squire  Beery? 
A.  Xo,  sir.  The  one  given  to  Elder  Beery 
was  the  one  executed.  Q.  Did  you  ever  see 
that  paper  after  you  gave  It  to  Elder  Beery 
AtOberlin?  A.  I  douH  think  I  did.  Q.  Do 
you  know  what  became  of  It?  A.  No,  sir;  I 
do  not.  Q.  Can  you  .  tell  what  the  contents 
were — what  the  statements  of  the  paper  were  ? 
A.  It  was  to  deliver  a  bill  of  sale  that  Mr. 
•Heery  held,  and  he  was  to  have  one-third  of 
the  crop,  including  grass  or  faay.  Q.  Was 
there  anything  else  in  that  paper,  that  you 
remember  of?  A,  I  cannot  tell  you  all  that 
WH8  in  it,  exactly.  It  was  'during  the  crop 
season,  on  the  place  I  now  live  on,*  I  think 
are  the  words.  Q.  Stata  to  Jury,  If  you 
can,  bow  the  land  was  described  In  the  pa- 
per you  executed  at  Oberlin?  4.  It  was  de- 
scribed by  the  name  of  '  the  farm  I  now  live 
on.'  Q.  Was  there  any  other  descriptiou  in 
It?  Idon'tthinktherewas.  9.  To  whom 
was  that  paper  made?  A.  To  M.  £.  Gandy, 
I  think.  Q.  Before  you  went  to  Oberlin, 
state  whether  or  not  there  had  been  any  deal- 
ings between  you  and  the  defendant?  A. 
Yes,  sir.  Q.  Was  there  any  papers  drawn? 
A.  Yes,  sir.  Q.  To  whom?  A.  My  theory 
is  that  I  executed  the  papers  to  Mrs.  Gandy 
l>efore  I  went,  and  in  Oberlin  we  executed 
another  paper  to  her.  I  think  they  were 
drawn  to  M.  E.  Gandy,  to  the  beat  of  my  rec- 
ollection. Q.  Do  you  recollect  of  their  hav- 
ing a  trial  before  Justice  Minob  concerning 
the  right  of  Mr.  Maxon  to  that  land  in  Hum- 
boldt? j1.  I  heard  there  was.  Q.  Doyouknow 
of  such  a  circumstance?  A.  I  heard  of  it. 
Q.  After  that  trial,  tell  the  jury  whether  or 
not  you  had  any  conversation  with  the  de- 
fendant about  this  matter?  A.  I  don't  think 
I  did,  after  the  trial.  Q.  After  the  suit  was— 
Do  you  remember  of  having  a  conversa- 
tion with  Dr.  Gandy.  the  defendant,  at 
one  time  about  this  case  we  are  now  try- 
ing? (Objected  to,  and  question  with- 
drawn.) Q.  After  you  left  the  vicinity 
of  Humboldt,  Kebraska,  where  did  you 
move  to?  A.  To  Marshall  county.  Kansas. 
Crnsa-Bxamined.  Q.  511.  What  is  your 
name?  A.  Jeremiah.  I  think  I  told  you 
'J '  was  for  'Jere,'  and  •  M  '  for  *  Mlah.*  Q. 
You  sign  Tour  name  'J.  M.?'  A.  Yes,  sir. 
I  take  those  letters  for  convenience.  Q. 
Where  do  you  live  now?  A.  In  Webster 
county,  Nebraska,  since  March  last;  before 
that,  in  Marshall  county,  Kansas,  for  about 
two  years.  •  •  ♦  y.  When  did  you  leave 
Nebraska  to  go  to  Kansas?  A.  I  think  it 
was  about  tlie  22d~23d  of  March,  1B85.  Q. 
Yoa  say  you  had  made  a  paper  to  Gandy  or 
his  wife  in  Humboldt;  and  that  paper  gave 
them  what  ?  A.  Yes,  sir.   It  was  a  bill  of 


sale  for  the  crop,— that  Is,  one-third  of  the 
crop,  and  some  stock  we  were  to  give  him 
for  tlieir  timber  claims.  Q.  To  he  raised  on 
that  Hunzeker  farm?  A.  I  was  to  farm  it 
myself,  and  live  there,  Q.  Did  the  paper  say 
80?  A.  No;  I  don't  think  it  did.  Q.  The 
paper  simply  said  It  was  for  one-third  of  the 
crop  to  be  raised  on  that  farm?  A.  Yes,  sir. 
Q.  What  kind  of  a  crop  did  you  allude  to? 
A.  It  didn't  say;  only  grass  or  hay.  Q.  That 
crop  was  not  in  the  ground  at  that  time?  A, 
No,  sir.  Q.  You  think  It  was  about  the  3d 
of  February?  A.  I  think  it  was.  Q.  And 
you  went  to  Oberlin  that  night?  A.  Yes, 
sir.  I  think  it  was  the  same  evening.  Q. 
You  and  your  son-in-law?  A.  Yes,  sir;  and 
Mr.  Beery.  Q.  On  the  4th  day  of  February 
were  all  of  you  parties  in  the  office  of  Calvert 
&  Wallace,  in  Oberlin,  Kansas?  A.  Yes, 
sir.  Q.  Was  Gandy  there?  A.  Yes.  sir.  Q. 
Were  you  there?  A.  Yes,  sir.  Q.  Did  you 
know  Calvert  &  Wallace?  A.  No,  sir;  I 
did  not  know  either  of  them.  I  think  I 
have  seen  Calvert  since — here,  prolmbly.  Q. 
Was  Calvert  in  the  office  at  that  time?  A. 
Yes,  sir.  Q.  They  were  doing  a  land-office 
business  there?  People  were  taking  timber 
claims  and  making  other  entries  at  that 
time?  A.  Yea,  sir.  Q.  And  you  made  a 
paper  in  the  office  of  Calvert  &  Wallace  on 
that  4th  day  of  February?  .4.  Yes,  sir.  Q, 
Who  drew  it  up?  A,  1  think  Mr.  Gandy 
wrote  it  up.  Q.  Did  he  write  it  on  a  blank 
of  any  kind,  or  Just  on  a  aheet  of  paper?  A. 
Just  on  a  sheet  of  paper,  I  think.  Q.  It 
wasn't  a  blank  lease,  or  anything  of  that 
kind,  with  writing  on  it,  was  it?  A.  Idon't 
think  it  wa#.  Q.  Do  you  know  where  he  got 
it?  A.  No.  I  suppose  he  got  it  there,  fu  the 
office.  I  don't  know  anything  about  it.  Q. 
State  again  what  it  was,  was  on  the  paper? 
A.  It  was  an  order  for  a  bill  of  sale  that  Mr. 
Beery  held.  Q.  That  was  directed  to  Mr. 
Beery?  A.  No,  sir;  I  don't  think  it  was.  I 
don't  know  whether  it  was  directed  to  htm 
or  not.  Mr.  Beery  took  the  paper,  and  held 
it.  Q.  I  want  to  know  what  waa  on  the  pa- 
per. You  say  there  was  an  order  to  B.  F. 
IBeery — please  deliver,  and  so  forth.  Was 
that  the  way  it  was  written?  A.  I  think 
likely  it  waa  written  that  way.  Q.  To  deliv- 
er what?  A.  That  bill  of  sale  that  was  made 
the  day  before.  Q.  To  whom?  A.  Mr. 
Gandy.  Q.  Which  part  of  the  paper  was 
tliat  on?  A.  I  think  it  was  on  the  upper 
part.  Q.  What  else  was  on  the  paper?  A. 
It  was  to  give  him  one-third  of  the  crop 
raised  on  my  farm,  including  grass  and  liay. 
Q.  Isn't  it  a  fact  that  the  order  to  B.  F. 
Beery  was  on  the  lower  part  of  the  paper,  and 
the  other  you  speak  of  on  the  upper  part? 
A.  I  think  not.  I  would  not  be  sure,  bnt  I 
think  not.  Q.  Who  aigned  the  paper  about 
one-third  of  the  crop,  iucluding  grass  and 
hay?  A.  I  did.  Q.  How  did  you  sign  your 
name?  A.  I  think  I  signed  it '.T.  M.  Thayer.' 
Q.  Who  signed  the  lower  part?  A.  I,  and 
my  son  and  son-in-law.  Q.  And  that  was 
given  to  whom?   A.  Elder  Beery.  And 
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70a  never  saw  It  afterwarda  Ullwhen?  A. 
I  don't  think  I  ever  saw  it.  I  am  not  certain 
about  it.  ** 

Upon  examining  this  evidence  of  the  pros- 
ecuting witness,  it  wlB  be  seen  that  upon  be- 
ing shown  the  p^er  which  the  accused  had 
sworn  was  a  copy  of  a  lease,  executed  by 
the  witness  to  him,  and  his  attention  being 
called  to  the  time  and  place  at  which  the  ac- 
cused had  testified  that  the  oriKlnal  was  exe- 
cuted, and  was  asked  the  question,  "Did  you 
at  the  time  execute  a  paper  of  this  kind;  that 
is,  with  these  words  in  It?"  he  answered: 
"1(0,  sir:  Idon't  think  I  did."  This  answer 
of  the  witness  constituted  but  one  sentence, 
and  all  of  its  parts  are  to  be  taken  together, 
and,  so  taken  together.  It  falls  far  short  of 
a  positive  assertion  that  at  the  time  retevnd 
to  he  did  not  execute  a  paper  like  the  one  ex- 
hibited to  Mm, — in  other  words,  that  he  did 
not  execute  the  original  of  which  that  paper 
was  a  sworn  copy.  This  witneits  had  previ- 
ously, upon  plalntifTs  Exhibit  6  being  band- 
ed to  him,  and  asked  to  examine  it,  answered, 
"I  don't  think  that  is  the  paper,  "—and*  be- 
ing asked  the  direct  question,  "Do  you  say  It 
is,  oris  not,"  answered,  **I  think  not."  No 
further  aUempt  was  made  to  directly  contra- 
dict the  statement  of  the  accused  that  the  pa- 
per was  a  copy  of  an  original  lease  executed 
to  him  by  the  witnesses  there.  But  the  at- 
torney representing  the  state  here  directed 
the  attention  of  the  witness  to  a  certain  pa- 
per which  the  witness  had  already  testified 
that  he  had  executed  at  Oberlin.  Kan.  He  is 
asked  what  he  did  with  tliat  paper,  who  was 
present  at  the  time  and  place  of  its  execu- 
tion, and  also  to  describe  and  loaate  the  land 
referred  to  In  it.  All  these  questions  he  an- 
swered, and  by  his  answers  probably  laid  the 
foundation  for  the  introduction  of  other  evi- 
dence, tending  to  disprove  tlie  statement  of 
the  accused  that  the  paper  held  by  him  was  a 
copy  of  that  executed  by  the  witness  Thayer, 
referred  tu,  but  did  not  tend  to  contradict  the 
statement  of  the  accused  that  said  paper  was 
a  copy  of  a  lease  executed  to  him  by  the  wit- 
ness Thayer.  To  state  it  In  other  words,  the 
substHntive  statement  made  by  the  accused 
under  oath,  upon  which  perjury  is  HAsigued, 
was  that  J.  H.  Tliayer,  the  prosecuting  wit- 
ness, had  executed  a  lease  to  him  of  a  certain 
farm.  Thayer  Is  produced  aa  a  witness  to 
convict  the  accused  of  perjury  in  the  making 
of  that  Btateinent  on  oath.  He  is  examined 
directly  as  Lo  the  truth  of  ttie  statement,  but 
does  not  absolutely  contradict  it.  A  paper  is 
shown  him,  which  the  accused  had  testiQed 
was  a  copy  of  the  lease,  and  he  is  asked  to 
examine  it.  He  seems  to  have  anticipated  the 
question  whetlier  it  was  a  copy  of  a  lease 
which  he  bad  executed  to  the  accused,  and 
answered  it;  but,  instead  of  answering  in 
terms  of  negation,  he  replied,  "I  don't  think 
that  is  the  paper," — and,  again,  upon  being 
asked,  "Do  you  say  it  is,  or  is  not?"  instead 
of  replying  in  terms  positive,  be  answered, 
"I  think  not."  And,  agiiin,  upon  being 
asked,  "Did  you  at  the  time  execute  a  paper 


•f  this  kind;  that  is.  with  these  words  in  it?*' 
he  answered,  "No,  sir;  I  don't  think  I  did." 
It  may  be  observed  that  even  a  positive  an- 
swer in  the  n^atfve  to  this  last  question 
would  have  been  that  of  a  negative  preg- 
nant. He  was  not  even  asked  in  direct  ara 
positive  terms,  without  limitation  as  totime, 
whether  he  had  ncecated  a  paper  of  the  char- 
acter of  that  shown  him,  or  that  of  the  one 
with  "these  words  In  it."  But  even  in  the 
objectionable  form  of  the  question,  as  put, 
his  answer  was  equivocal.  It  is  worthy  of 
observation  that  the  witness  is  nowhere 
asked  the  direct  question  whether  he  had  at 
all  executed  a  lease  to  the  accused,  and  that 
he  nowhere  in  his  testimony  stated  dlrecUy, 
and  in  positive  terms,  that  he  had  not  exe- 
cuted a  lease  to  the  farm  in  question  to  the* 
accused.  The  conclusion  la  manifest,  tlien. 
without  entering  upon  the  .consideration  of 
the  question  of  corroborative  evidence,  tliat 
the  positive  evidwice  of  the  falsity  uf  the 
oath  of  the  accused  which  is  assigned  for  pet^ 
jnry  is  not  dlreiAly  proven,  even  by  the  oath 
of  one  witness,  and  that  no  amount  of  mere' 
ly  corroborative  proof  would  be  sufficient  to 
sustain  the  verdict. 

I  will  now  call  attention  to  the  fifth  in- 
struction of  the  courii  tu  the  jury,  thuugli  the 
error  complained  of  is  made  the  substance  of 
the  eleventh  assignment:  "(5)  The  jury  are 
instructed  that  the  law  presumes  the  testi- 
mony of  the  accused  as  the  testimony  of  one 
credible  witness  in  his  own  favor,  and  sntti- 
cient  to  counteract  the  testimony  of  one  cred- 
ible witness  swearing  positively  in  contra- 
diction of  the  accused's  oath,  so  that  the  tee- 
tiroony  of  J.  M.  Thayer  on  the  part  of  the 
state,  and  the  testimony  of  the  accused  as  set 
forth  in  the  information,— if  the  juty  regard 
said  Thayer  as  a  credible  witness,— leave  the 
evidence,  as  between  the  state  and  the  ac- 
cused, equally  balanced;  and  before  the  ac* 
cused  could  be  convicted  the  st^ite  must  fur- 
nish evidence  in  corrotraration  of  said  Th>iy- 
er,  to  cause  the  stmie  of  evidence  to  prepon- 
derate in  favor  of  the  state,  and  such  corrobo- 
rative evidence  must  be  equal  in  force  and 
effect  to  the  evidence  of  anotlier  credible  wit- 
ness. And  if,  in  view  of  the  above  rule,  the 
state  has  failed  to  prove  the  truth  of  the  ma- 
terial allegations  of  the  information,  beyond 
a  reasonable  doubt,  the  accused  is  entitled  to 
an  acquittal."  The  court  below  erroneously 
assumed  in  this  instruction  that  tliere  was 
before  the  jury  the  testimony  of  one  credible 
witness, — if  the  jury  regarded  Thayer  as 
such, — swearing  positively  In  contradiction 
of  the  accused's  oath;  so  that,  in  th^t  case, 
the  testimony  of  J.  M.  Thayer  on  the  part  of 
the  state,  and  that  of  the  accused,  as  set  forth 
in  the  information,  leave  tlie  testimony,  as 
between  the  state  and  the  accused,  equally 
balanced,  and  of  equal  weight.  This  instruc- 
tion was  erroneous  and  misleading;  fur  we 
have  seen  timt  the  evidence  of  Thayer  left 
the  importanl  and  essential  facts  contained 
in  the  testimony  of  the  accused,  given  before 
Justice  Minor,  and  set  out  in  the  infor- 
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■nation,  not  positively  contradicted.  The 
eleventh  assignment,  hs  above  stated,  pre^ 
sents  errors  based  principally  on  the  first,  sec- 
ond, fourth,  fifth,  sixth,  and  ninth  instrnc- 
tlons  to  the  jury.  It  is  not  deemed  impor- 
tant, after  whHt  has  been  said  on  other  ques- 
tions, to  consider  each  of  these  points.  liut 
in  the  fourth  instruction  it  was  given  siib- 
stantiallj  to  the  jurv:  "That  if  they  found 
the  true  name  of  J.  M.  Tiiaycr.  from  whom 
It  is  changed  in  the  inforuiaUon  tliat  the  ac- 
cused falsely  testified  be  obtunvd  tlie  lease, 
la  not  Jolin  M.  Thayer,  as  alleged  in  the  In- 
formation,  apd  should  further  Qiid  that  his 
c  true  name  was  Jeremiah  Thayer,  but  is 
known  as  J.  U.  Thayer,  and  bo  signs  his 
name,  and,  as  a  matter  of  fact,  Is  the  J.  M. 
Thayer  named  In  the  information  as  the  iden- 
tical man  from  whom  It  is  charged  the  ac- 
ci:sed  testified  he  obtained  the  lease,  they 
were  instructed  that  the  averment  In  the  In- 
formation was  nob  a  fatal  Tarlanee."  To 
this  instruction  exception  is  taken  that  the 
misnomer  of  Thayer  as  the  partjjqjured  in 
the  charge  against  the  accused  Is  a  fatal  va- 
riance between  the  all^ations  of  the  informa- 
tion and  the  evidence  of  record.  To  support 
this  point,  thetestlmony  of  the  witness  Thay- 
er is  cited.  In  hts  examination  in  chief ,  that 
"his  name  is  Jeremiah  Thayer;  that  he  does 
not  think  be  iscommonly  known  by  any  other 
name;  and  that  he  Is  not  known,  nor  called, 
and  does  not  respond  to,  any  other  name. "  It 
is  claimed  upon  this  evidence  that  the  vi^ 
riimcct  contrary  to  the  charge  of  the  court, 
is  such  as  to  Interpose  against  a  conviction. 
In  support  of  this  view,  the  authority  of  Bish- 
op is  cited.  (Grim.  Proc.  §§  488,  677.)  that 
"descriptive  matter  must  always  be  proved  as 
laid.  *  *  ■<■  Thenitmeof  a  person,  corpora* 
tion,  or  firm  must  be  proved  as  laid:  any  mat&> 
rial  variation  beingfatal."  **  A  mistake  In  the 
name  of  a  third  p»8on,  in  a  material  allega- 
tion, will  be  fatal  at  the  trial;  for  it  creates 
a  variance  between  the  allegation  and  proof." 
To  this  may  be  added  the  authority  of  Max- 
well, in  Grim.  Froc.  66.67,  that  "the  names 
of  parties  injured  and  third  persons  should 
be  stated  correctly,  when  known,"  and, 
"where an  indictment  stated  the  firm  name 
of  partners  owning  »  house  bui^lartzed,  and 
the  property  therein,  and  identi^ed  tlie  firm 
hy  naming  the  individual  members,  proof 
that  the  property  belonged  to  the  firm,  with- 
out proof  of  the  Christian  names  of  the  mem- 
bers of  the  firm,  will  nut  sustain  the  indict- 
ment." Both  authors  agree,  and  set  forth 
distinctly,  that  the  variance,  under  the  an- 
alogies of  this  prosecution,  is  fatal  to  convic- 
tion. This  rule  bus  not  been  recently  dis- 
covered, nor  since  the  times  of  Archibald, 
Ghitty,  and  East,  but  before  their  day.  Other 
authorities  are  cited  by  counsel,  of  reversals 
after  conviction  on  the  same  grounds,  but 
are  not  deemed  essential  to  incumber  a 
lengthy  opinion  with.  There  are  other  im- 
poitant  errors  assigned,  not  treated  here, 
and,  as  there  must  be  further  proceedings, 
and  as  thia  opinion  has  reached  its  full  length, 


they  will  not  be  reported.  The  judement  of 
the  district  court  is  reversed,  and  the  cause 
remanded  to  that  court,  in  accordance  with 
law.  Keversed  and  remanded.  The  other 
judges  concur. 


John  A.  KoEBLiKa's  Sons  Go.  v.  Meb- 
0HANT8*  Union  Barb-Wire  Co. 

{Supreme  Court  of  loion.   Oct  32, 1880.) 
On  rehearing.   For  former  opinion,  see  41 
N.  W.  Bep.  669. 

Beck,  J.  1.  A  petition  for  rehearing  filed 
In  this  case  urges  that  the  foregoing  opinion 
fails  to  consider  and  pass  upon  two  points 
raised  by  counsel,  and  the  case,  therefore, 
should  be  reconsidered.  The  points  are  these: 
(1)  There  was  a  waiver  of  the  delay  in  the 
tender  and  the  delay  to  delirer  the  license, 
by  reason  of  the  failure  of  plaintiff  to  object 
at  the  time  to  the  tender  on  the  ground  of 
delay;  (2)  the  evidence  rejected  was  ex- 
<du(ted  on  the  ground  that  It  was  "new  mat- 
ter. "  A  brief  considmtion  of  these  points  la 
demanded. 

2.  It  is  philn  that  no  question  as  to  the 
waiver  of  the  delay  In  the  tender  of  the  li- 
cense arises  in  this  court  for  this  reason: 
The  written  tender  of  the  license,  and  the 
license  itself,  were  offered  in  evidence,  to 
which  counsel  for  plaintiff  objected,  on  the 
ground  that  tlie  "evidence  la  Immaterial,  and 
is  an  attempt  to  create  a  cause  of  %ction 
after  suit  brought,  and  after  the  cross-claim 
was  pleaded  In  court,  and  after  the  rights  of 
the  parties  were  fixed,  imd  because  it  (the 
tender)  was  not  in  compliance  with  the  con- 
tract, or  within  a  reasonable  time  of  delivery 
under  the  contract."  The  court  ruled  upon 
these  objections  in  the  following  language, 
which  is  aet  out  In  the  record:  "So  far  as  the 
question  as  to  whether  or  not  this  was  an 
unreasonable  delay  would  be  concerned,  that 
would  be  a  question  of  tact,  which,  from  the 
circumstances,  ought  to  be  drtermined  by  the 
jury,  I  think.  The  objection  of  the  plaintiff 
to  the  new  matter  will  be  sustained."  The 
words  "new  matter"  were  used  by  the  coui't 
to  designate  the  tender  and  license 'offered  by 
defendant.  They  were  ciUled  by  this  nam» 
probably,  for  the  reason  that  they  were  new, 
ly  offered, — were  the  Ust  documents  offered 
in  evidence.  It  is  very  certain  that  the 
court  did  not  sustain  the  objection  for  tlie 
reason  that  they  were  held  to  be  "new  mat- 
ter. "  The  language  of  the  decision  cannot  be 
BO  interpreted.  The  words  "new  m:itter" 
were  simply  used  as  a  designation,  and  not 
to  indicate  a  reason  for  the  ruling,  on  the 
grounds  upon  which  it  wtfs  based.  Tlie  ob- 
jection to  the  evidence  was  on  different 
grounds,  which  we  have  above  stated.  They 
were  sustained,  »s  we  will  presume,  on  the 
grounds  stated  in  the  motion.  It  plainly  ap. 
pears  that  the  motion  was  not  sustained  on 
the  ground  that  the  tender  was  not  made  in 
time.  And  whetlter  it  was  or  was  not  can- 
not be  a  question  In  this  court,  for  the  reason 
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that  the  tender  and  license  were  all  rejected. 
Of  course,  it  is  immaterial  whether  the  ten- 
der was  or  was  not  made  in  timet  for  the 
question  of  the  sufficiency  of  the  license  and 
the  question  as  to  the  tender  do  not  arise,  for 
the  reason  thiit  these  instruments  were  not  in 
evidence.  As  we  have  shown » the  court  did 
''  not  decide  that  these  documents  were  "new 
matter."  It  is  plain  that  the  questions  ar- 
gued by  counsel  in  the  petition  for  rehearing 
are  not  in  the  case.   It  is  oven'uled. 


Obbgo  et  al,  t>.  Mtatt  «f  oZ. 

{Supreme  Court  of  Iowa.  Oct.  90, 1889.) 

Wills— Probatb  awd  Coktbst. 

Code  Iowa,  |  3358,  providltig  that  the  pro- 
bats  of  a  will  shall  be  conclasive  uatil  it  is  aet 
aside  Id  aa  oriKioal  or  appellate  proceeding,  al- 
lows Buch  an  orif^inal  proceeding  to  be  brought  by 
one  who  was  a  party  to  tbe  probate,  bat  was  on^ 
Dotifled  thereof  by  publication,  add  did  not 
pear.   13  N.  W.  Bep.  461,  followed. 

On  rehearing,  for  former  opinion,  see  42 
K.  W.  Rep.  461. 

Beck,  J.  A  petition  for  rehearing  filed  in 
this  case  demands  bi'ief  attention.  Counsel 
fail  to  state  in  it,  with  accuracy,  the  points 
decided  in  the  foregoing  opinion,  and  assail 
rather  tlie  arguments  than  the  conclusions 
announced  thereon.  The  remark  In  the 
opini^  that  notice  by  publication.  In  the 
absence  of  appearance  and  contest,  "is  only 
recognized  by  our  laws  as  snfflclent  in  pro- 
ceedings in  rem.  Probate  proceedings  do  not 
belong  to  that  classp  is  criticised,  and  Its 
correctness  is  deulf^.  Counsel  assert  in  their 
petition  for  relieatlng,  with  great  positive- 
ness  and  confidence,  that  "before  this  case 
was  decided  the  Iowa  reporle  did  not  con- 
tain one  holding  such  proceedings  not  to  be- 
long to  tliose  in  rem. "  It  is  a  matter  of  as- 
tonishment that  the  learned  counsel*  while 
chartrina:  in  direct  language  that  the  cases  on 
the  subject  were  overlooked  by  this  court, 
should  have  failed  to  discover  the  quite  fa- 
miliar case  of  Good  v.  Norley,  28  Iowa,  188, 
in  wliich  the  court  was  equally  divided  upon 
the  question  whether  probate  proceedings 
were  adrersary  or  in  ivfn,  and  the  respective 
Views  were  fully  discussed  in  the  light  of  au- 
tlwritles.  The  views  of  tiie  judges  holding 
that  tliese  proceedings  were  adversary  and 
not  i»  rem  were  approved  and  concurred  in 
by  a  unanimous  court  in  Boyles  t.  Boyles, 
37  Iowa,  592,  and  have  not  since — for  16 
years — been  questioned.  It  w'as  cited  in 
Washburn  v.  Carmicbael.  32  Iowa,  475.  Sure- 
ly it  is  not  now  an  open  question  in  this 
state  whether  probate  proceedings  are  adver- 
sary or  in  rem.  But  it  will  be  observed  that 
the  rule  was  stated  in  the  fbregolng  opinion 
arguendOf  ratlier  than  In  the  announce- 
ment of  a  decision  upon  the  law  of  the  case. 
The  following  decisions,  not  cited  in  the  fore- 
gcdng  opinion,  are  in  accord  with  the  con- 
ctuaion  we  reach  in  tbe  case,  and  auppOTt  It: 


Lorieux  t.  Keller,  S  Iowa,  196;  Fallon  v. 
Ciiidester,  46  Iowa.  588.  The  petition  for 
rehearing  Is  overruled. 


'MxoKiaAH  Bldo.  ft  Sat.  Ass'h  o.  Mo 
Devitt  et  ux. 

{Supreme  Coiirt  of  MicMgan.  Oct  18, 1889.) 

Co^paRA.Tiva  LoA.v  ABSOouTioys— Saxb  or 
Sharbs. 

Under  Bow.  St.  Micb.  o.  119,  relating  to  tbe 
Incorporation  of  co-operative  ssrtDgs  BssodaUons, 
where  a  member  has  obtained  a  loan  from  the  as- 
Booiation  by  a  sale  to  it  of  his  shares,  at  a  dis- 
count, as  provided  br  section  8971,  sucb  shares  be- 
come liquidated,  and  he  cannot  afterwards  sell  or 
transfer  them  to  another  party. 

Appeal  from  circuit  court,  .Tacltson  county. 

Richard  Price  and  2>.  O.  Hoot,  for  appel- 
lants. J.  T.  Hammond,  (Banhworth  dt  dobb^ 
of  counsel,)  for  appellee. 

CHA.HFLIN,  J.  The  complainant  is  a  cor- 
poration organized  under  Act  No.  206  of  the 
Public  Acts  of  1B77,  being  chapter  119,  How. 
Ann.  St.  The  act  is  entitled  "An  act  to  au- 
thorize the  incorporation  of  co-operative  sav- 
ings associations."  Section  1  declares  the 
purpose  to  be  that  "of  saving,  and  investing 
among  themselves,  and  accumulating  sums 
to  be  paid  at  intei'vato  of  not  exceeding  one 
month  by  its  members,  in  proportion  to  their 
interests  in  the  funds  to  be  invested  or  ac- 
cumulated." By  section  2  the  persons  asso- 
ciating are  required  to  state  in  their  articles 
"the  name,  location,  and  place  of  business  of 
such  corporation;  the  amount  of  each  share 
therein;  the  periods  for  payments  on  the 
shares,  and  the  amount  of  each  payment 
thereon;  the  maximum  number  of  shares; 
*  *  *  the  period  of  the  corporate  exist- 
ence, *  *  •  which  shall  not  be  leas  Uian 
three  years,  nor  more  than  ten  yews,  and  be 
further  limited  to  the  number  of  periods  nee- 
essary  to  pay  in  full  the  shares  subscribed  for 
in  the  manner  proposed,**  etc.  Section  5 
provides  that  "the  shares  of  such  corporation 
shall  not  be  less  than  twenty-Qve  dollars,  nor 
more  than  one  hundred  and  twenty-Ove  dol- 
lars, each.  The  total  nominal  amount  of  all 
such  shares  shall  nut  exceed  three  hundred 
thousand  dollars.  No  person  shall  becotne 
the  owner  of  more  than  sufficient  of  said 
shares  to  amount  to  the  nominal  value  of  two 
thousuid  and  Ave  hundred  dollars.**  Provis- 
ion is  also  made  for  shares  to  be  taken  by  a 
{Mtrent  or  gqardfan,  who  becomes  personally 
responsible  for  the  shares.  The  right  to  vote 
Is  confined  to  the  holders  of  one  or  more 
shares  in  the  corporation  in  tlieir  own  right, 
being  of  full  age,  and  each  holder  Is  entitled 
to  but  one  vote,  and  no  voting  by  proxy  is 
allowed.  An  initiation  fee  of  one  dollar  may 
be  charged  to  each  membw  at  the  time  at  or- 
ganizing, and  thereafter  it  may  be  increased, 
in  the  discretion  of  the  board  of  directors,  so 
as  to  make  the  Investment  of  new  members 
equal  to  that  of  an  original  corporator.  Such 
corporations  are  by  section  8  authorized  to 
adopt  by-laws  for  tbe  collection  of  fines  by 
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■way  of  penalty  for  any  failure  to  pay  periodi- 
■cal  dnes»  or  to  carry  into  effect  any  agree- 
ment made  by  the  corporation  with  a  mem- 
ber, m  any  otber  infraction  of  the  rpaeonabln 
'by-lawB  or  articles  of  association;  and  such 
'fines  an  made  a  lien  upon  the  interest  of  the 
■member  upon  vbom  they  are  imposed  in  the 
■said  corporation.  Bnt  the  amount  ot  such 
unpaid  fines  chargeable  against  any  member 
who  is  not  an  officer  shall  at  no  time  exceed 
"the  annnal  profits  of  such  member  upon  the 
-share  or  shares  held  by  him ;  and  any  mem- 
ber, not  an  officer,  is  entitled  at  any  time,  by 
making  a  demand  in  writing,  and  a  surren- 
■der  to  the  corporation  of  all  accrued  proQts  to 
be  repaid,  all  moneys  paid  by  him  on  his  share 
«r  shares*  except  initiation  fees,  and  with 
saeh  interest,  if  any,  as  the  by-laws  shall  in 
«ncti  case  provide.  Such  surrender  of  protlts 
cancels  all  fines  against  members  who  are  not 
•officers.  It  any  member  shall  continuously 
neglect  for  60  days  to  pay  the  periodical  dues 
required  of,  or  fines  imposed  upon,  him,  the 
-corporation  may  pay  or  tender  to  him  the 
amount  which  he  may  have  actually  paid  as 
periodical  dues,  with  interest,  or  such  inter- 
■est  as  the  by-laws  in  such  case  provide  for. 
And  with  or  without  initiation  fee,  as  the  by- 
laws provide;  and  thereupon  all  the  rights 
Mnd  liatiltities  of  such  member  In  snch  corpo- 
ration cease  and  are  determined.  Section  9 
provides:  "Any  member  may  dispose  of  any 
share  held  by  him  to  any  member  holding  less 
than  the  maximum  number  of  shares,  or  to 
any  other  person  wlio  may  be  approved,  in 
such  manner  and  upon  such  conditions  as  the 
tiy-laws  shall  prescribe."  Section  13  pro- 
vides: "No  member  of  such  corporation.shall 
receive  any  greater  pecuniary  benefit  or  ad- 
vantage from  his  share  therein  than  its  pay- 
ment in  full,  at  its  nominal  or  par  value. 
'Every  discount  and  sum  of  interest  allow-ed  or 
uaid,  and  every  Rne  or  penalty  collected, -shall 
«<iually  and  ratably,  in  proportion  to  their 
flhares.  be  for  the  benefit  and  advantage  of 
selling  and  non-selling  members;  and  every 
Agreement  which  any  shareliolder  may  nialte 
in  regard  to  payments  for  his  share,  or  for  ad- 
ditional payments  In  case  of  sale  thereof, 
ehall  be  construed  to  have  been  fully  per- 
formed whenever  he  shall  have  contributed 
in  dues  or  additional  dues  his  ratable  propor- 
tion of  the  sums  necessary,  with  the  profits 
accruing  from  initiation  fees,  discounts,  dues, 
tines,  and  all  other  sources,  after  paying  all 
expenses,  to  pay  fn  full  all  shares  in  the  cor- 
poration. Whenever  such  payment  shall  have 
been  made,  the  said  corporation  shall  ce-ase 
and  determine  for  all  purposes,  except  wind- 
ing up  its  affairs.  Tlte  cancellation  and  dis- 
charge of  a  security  given  by  a  selling  share- 
holder to  an  amount  equal  to  his  share  or 
flhares  shall  be  deemed  the  payment  thereof. " 
It  is  provided  by  section  17  of  the  act,  among 
other  things,  as  follows:  "The  duties  of  all 
officers  shall  be  prescribed  by  by-laws  adopted 
by  the  corporatoi-a ;  and  all  powers  granted  by 
this  Hc-t.  not  expressly  devolved  thereby,  or 
hy  the  articles  of  association  or  some  by-law, 


upon  one  or  more  officers  of  the  corporation, 
shall  be  exercised  by  the  corporatora  only  at 
meetings  when  the  quorum  required  by  sec- 
tion six  shall  be  present;"  and  by  section  6  a 
quomm  must  consist  of  such  number,  not 
less  than  15,  as  the  articles  of  association  or 
by-laws  shall  prescribe.  The  law  does  not 
provide  for  a  board  of  directors.  The  affairs 
of  the  corporation  are  managed  by  the  offi- 
cers, whose  duties  are  prescribed  by  the  ar- 
ticles of  association  and  the  by-laws;  and, 
where  the  articles  and  by-laws  are  silent,  the 
corporators  have  the  sole  power  to  control  the 
affairs,  and  determine  what  shall  and  what 
shall  not  be  done. 

The  articles  of  association  of  the  plaintiff 
corporation  pla<-ed  the  shares  therein  at9125. 
Each  member  was  required  to  pay  25  cents 
each  Wednesday  as  weekly  dues;  and  every 
member  who  has  received  a  loan  upon  his 
share  or  shares  was  required  to  pay,  in  addi- 
tion to  his  weefclydues,  15  cents  interest  on 
each  share  weekly  for  which  he  has  received 
a  loan,  such  Interest  to  commence  on  the  day 
when  he  receives  the  loan,  and  to  continue 
until  the  dissolution  of  the  association.  Arti- 
cles 7,  8,  11,  12,  and  14  of  the  by-laws  read 
as  follows:  "Art.  7.  Every  shareholder  who 
has  been  awarded  a  loan  by  the  association 
shall,  before  receiving  the  money,  give  such 
security  as  prescribed  by  the  constitution, 
to  be  approved  of  by  the  directors.  He  obli- 
gates himself  to  pay  promptly  all  dues  on  his 
share,  and  the  interest,  as  well  as  fines,  if 
any  there  be,  to  keep  the  mortgaged  build- 
ings insured,  to  pay  all  taxes  when  due,  and 
to  obey  all  rules  and  regulations  provided  by 
the  constitution  and  by-laws.  He  shall  fur- 
thermore transfer  and  deliver  -up  to  the  as- 
sociation the  insurance  policy  cuvering  such 
property.  Art.  8,  (as  amended  December 
17th,  1884.)  If  a  member  neglects  to  give 
satisfactory  security  for  the  loan  within  four 
weeks  from  the  date  of  its  being  awarded  to 
him,  he  shall  be  charged  with  such  losses  as 
the  association  may  sustain,  and  the  money 
shall  revert  to  the  association.  A  member 
who  has  been  awarded  a  loan  shall  have  the 
privilege  to  receive  a  loan  for  as  many  shares 
as  he  holds  at  a  like  premium,  if  he  desig- 
nates the  number  of  shares  for  which  he  de- 
sires a  loan,  immediately  aftor  such  award. 
After  a  member  lias  been  awarded  a  loan, 
his  shares  on  which  be  has  received  a  loan 
are  not  transferable  until  security  is  given 
and  accepted."  "Art.  11.  Every  membershall 
IiHve  the  privilege  of  transferring  his  share, 
upon  which  no  loan  has  been  given,  to  another 
pfrson.  but  only  through  tlie  financial  sec- 
retary, with  the  consent  of  the  board  of  di- 
rectors. The  fee  for  transferring  to  members 
shall  be  fifty  cents:  to  others,  one  dollar.  No 
share  can  be  transferred  while  tlie  original 
owner  owes  anydebt,  fine,  or  claim  to  the  as- 
sociation. Art.  12.  The  board  of  dlrfctora 
may,  if  they  deem  it  necessary,  proceed  to 
foreclose  mortgages  against  members  who 
have  received  loans  from  the  association  on 
mortgage  security,  and  who  are  in  arrears  for 
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sixty  days  with  the  payment  of  their  weekly 
dues,  interest,  fines,  or  any  part  thereof;  and 
in  that  event  the  wliole  of  the  advanced  loan, 
together  with  the  interest,  shall  become  due 
and  payable  immediately."  "Art.  14.  The 
directors  and  officers  shall  serve  without  pay, 
unless  otherwise  expressly  provided  for  by 
tliese  by-laws." 

On  the  16th  day  of  October,  1886,  John  Mo- 
Devltt  was  the  holder  of  nine  shares  of  the 
complainant  corporation,  and  on  that  day  he 
sold  his  said  nine  shares  to  the  curpoiation, 
under  the  rules  and  regulations  of  the  corpo- 
ration, and  the  statute  in  such  case  made 
and  provided,  for  wiiich  he  received  an  ad- 
vance to  which  said  sale  entitled  him;  and. 
to  secure  the  payment  of  his  periodic  pay- 
ments and  interest,  he  gave  his  bond  to  the 
complainant,  conditioned  as  follows:  "The 
condition  of  this  obligation  is  such  that  if  the 
above-bounden  John  McDevitt,  his  heirs,  ex- 
ecutors, or  administrators,  shall  and  do  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  Miclngan  Building  and  Savings 
Association,  or  to  its  certain  attorney  or  as- 
signs, the  sum  of  twenty-Bve  cents  per  week 
as  weekly  dues,  and  the  sum  of  fifteen  cents 
per  week  as  interest  on  each  of  twenty  shares 
of  Its  rapital  stuck,  (each  share  being  one 
hundred  and  twenty-five  dollars,)  on  Wed- 
nesday of  each  and  every  week  during  its 
continuance,  and  shall  conform  to  all  the  re* 
quirt>ments  of  its  constitution  and  by-laws, 
and  shall  further  keep  and  perform,  all  and 
singular,  the  covenants  and  fq^reementa  speci- 
fled  Id  a  certain  mortgage,  beiring  even  date 
herewith,  and  collateral  hereto,  executed  by 
John  McDevitt  and  Carrie  McDevitt,  Ms 
wife,  together  with  those  hereinafter  ex- 
pressed, without  fraud  or  delay,  then  the  pre* 
ceding  obligation  to  he  void,  otherwise  to  re- 
main in  full  force  and  virtue.  And  it  is 
hereby  expressly  agreed  Uiat  should  any  de- 
fault be  made  in  the  payment  of  the  said  in- 
terest, taxes,  assessments,  or  insurance,  or  of 
any  part  thereof,  on  any  day  when  the  same 
is  made  payable  as  above  specified,  and  should 
the  same  remain  unpaid  and  in  arrear  for  the 
space  of  sixty  days,  then  and  from  thence- 
forth— that  is  to  say,  after  the  hipse  of  the 
said  sixty  days — the  aforesaid  sum  of  twenty- 
five  hundred  dollars,  with  all  arrearage  of  in* 
terest,  taxes,  assessment,  or  insurance  there- 
on, sliall,  at  tlie  option  of  said  obligee,  its 
successors  or  assigns,  become  and  be  due  and 
payable  immediiUely  thereafter,  althouefa  the 
period  alxive  limited  for  the  payment  thereof 
may  not  then  have  expired,  anytliiug  there- 
inbefore contained  to  the  contrary  thereto  in 
any  wise  notwittistanding.  [x,.  a.]  John 
McDevitt.  Signed,  sealed  and  delivered  in 
presence  of  Riohabd  Pbioe." 

He  also,  together  with  his  wifp,  Carrie 
McDevitt,  executed  a  real-estate  mortgage  as 
security  for  said  loan.  The  mortgage  con- 
tained the  following  among  other  conditions: 
"That  if  the  said  parties  of  the  first  part  shall 
and  do  well  and  truly  pay.  or  cause  to  be  paid, 
to  the  said  party  of  the  second  part,  the  sum 


of  twenty-five  cents  per  week  as  weekly  dues, 
and  the  sum  of  fifteen  cents  per  week  as  in- 
terest on  each  of  twenty  shares  of  its  capital 
stock,  (each  share  beine  one  hundred  and 
twenty-five  dollars,)  on  Wednesday  of  each 
and  every  week  during  its  continuance,  and 
shall  conform  to  all  of  the  requirements  of  its 
constitution  and  by-laws,  according  to  a  cer- 
tain bond,  bearing  even  date  herewith,  exe- 
cuted by  John  McDevitt  to  said  party  of  the 
second  part,  to  which  these  presents  are  coU 
hiteral,  and  shall  also  pay,  or  cause  to  be 
paid,  all  taxes  and  assessments,  of  whatever 
nature,  which  may  be  levied  upon  said  prem- 
ises above  described,  as  soon  and  as  often  ai 
the  same  may  become  due  and  payal  Je.  And 
the  said  first  parties  do  hereby  covenant  and 
promise  to  and  with  said  second  imrty,  it» 
representatives  and  as-signs,  that  they,  the 
said  first  parties,  will  pay  to  the  second 
party  the  full  sum  of  twenty-five  hundred 
dollars,  with  interest  as  above  provided.  And 
it  is  hereby  expressly  agreed  that  should  any 
default  be  made  i  n  payment  of  the  said  inter- 
est, taxes,  assessments,  or  insarance,  or  any 
part  thereof,  on  any  day  whereon  the  same  is 
made  payable,  as  above  expressed,  and  should 
the  same  remain  unpaid  and  in  arrear  fortbe 
space  of  sixty  days,  then  and  from  thence- 
forth— that  is  to  say,  after  the  lapse  of  the 
s^d  sixty  days — the  aforesaid  principal  sum 
of  twfinty-five  hundred  dollars,  with  all  ar^ 
reanige  of  interest  thereon,  and  all  taxes,  as- 
sessments, and  insurance  unpaid,  shall,  at  the 
option  of  said  obligee  or  assigns,  become  and 
be  due  and  payable  immediately  thereafter, 
notice  of  whidi  option  is  hereby  expressly 
widved,  although  the  period  above  limited 
for  the  payment  thereof  may  not  then  have 
expired,  anything  thereinbefore  contained  to 
the  contrary  thereof  in  any  wise  nd;with- 
stan^ing." 

It  is  averred  in  the  bill,  and  admitted  in 
the  answer,  as  follows:  "And  your  orator 
further  shows  that  by  a  provision  of  tiie  by- 
laws adopted  by  your  orator,  to-wit,  article 
10  thereof,  it  is  provided  tliat.  for  non-pay- 
ment of  weekly  dues  a  member  shall  be  fined 
five  cents  for  each  share  held  by  him  or  her; 
and  a  member  who  has  drawn  a  loan  from 
said  association,  and  neglects  to  pay  lUa 
weekly  Interest,  shall  pay  for  every  such  n^- 
lect  a  fine  of  five  cents  on  each  share  drawn, 
as  by  reference  to  said  provision  of  said  by- 
laws, so  adopted  by  your  orator  as  aforesaid, 
will  more  fully  appear.  And  your  orator 
further  shows  unto  the  coorL  that  article  12 
of  said  by-laws,  so  adopted,  provides  that  the 
board  of  directors  of  said  association  may,  if 
they  deem  it  necessary,  proceed  to  foredose 
mortgages  against  members  who  have  re- 
ceived loans  from  the  association  upon 
mortgaged  security,  and  who  are  in  arrears 
for  sixty  days  with  the  payment  of  thdr 
weekly  dura.  Interest,  fines,  or  any  part  there- 
of; and  in  that  event  the  whole  of  the  ad- 
vanced loan,  together  with  the  interest,  shall 
become  due  anU  p^vable  immediately  ther^ 
after." 
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The  complainant  avers  that  payment  of  the 
weekly  due»  and  Interest  was  made  by  defend- 
ant John  McDevitt  until  and  including  Janu- 
ary 5, 1887.  at  which  date  suid  defendant  ceased 
to  pay  such  dues  or  interest,  or  any  part 
thereof,  and  that  they  remained  in  arrear 
more  tlian  60  <lays,  and  the  board  of  directors 
declared  the  whole  amount  due  and  payiible 
at  once,  and  directed  a  foreclosure  of  the 
mortgage.  The  bill  alleftes,«nd  the  answer 
admits,  that  although  the  bond  and  mortgage 
recite  that  tliey  were  given  for  twenty  shares, 
and  to  secure  the  payment  of  92,500,  only 
•1.125  was  borrowed  upon  ninesliares.  The 
defendants,  in  answer  to  the  bill,  say  that  the 
security  for  the  loan  of  41,125  on  said  nine 
shares  was  given  by  said  bond  and  mortgage, 
and  was  accepted  by  the  board  of  direct- 
ors; and  that  under  by-law  No.  8,  and  section 
9  of  the  statute,  he  had  a  right  to  transfer 
any  one  or  more  of  his  shares  to  any  per- 
son who  should  be  approved  by  the  l)oard  of 
directors.  That  on  December  29,  1886,  de- 
fendant John  McDevitt  transferred  two  of 
his  shares  to  Dwislit  W.  Root,  of  the  city  of 
Jackson,  where  said  corporation  wits  located, 
and  on  that  day  McDevitt  notified  the  corpo- 
ration complainant  of  such  transfer,  and 
made  written  application  to  the  board  of 
directors  to  have  such  transfer  recorded  upon 
the  books  of  tlie  corporation;  and  at  a  regu- 
lar mefting  of  the  association  held  on  the 
same  day  he  tendered  to  complainant  the  full 
amount  of  the  weekly  dues  and  interest  due 
on  ttte  ntuesliares,  namely,  ft2.80  for  the  seven 
shares  held  by  bim,  and  80  cents  for  the  two 
siMres  held  by  said  Boot,  which  complainant 
refused  to  receive,  and  refused  to  give  him 
credit  for  said  dues  and  interest,  and  said 
bttird  of  directors  also  refused  to  record  the ' 
transfer  of  said  two  shares  upon  the  books  of 
eumplatnant.  Defbndante  further  aver  that 
after  the  transfer  oi  the  two  shares  to  Root 
thev  continued  to  pay  their  weekly  dues  and 
interest  upon  the  seven  shares  which  were 
still  held  by  John  McDevitt,  up  to  and  in- 
dadingthe  12tb  day  of  January,  1887;  and 
on  tlie  19th  day  of  January,  1887.  he  trans- 
ferred to  said  Dwlght  W.  Root  the  seven  re- 
maining shares,  and  gave  a  written  noUflca- 
tion  of  such  transfer  to  the  board  of  direct- 
ors, and  requested  them  to  record  such  trans- 
fer upon  the  books  of  the  complainant,  and 
at  the  same  time  tendered  to  them,  in  behalf 
of  said  Boot,  the  weekly  dnes  and  Interest 
Uien  due  on  the  said  nine  shares,  namely, 
•3.60,  but  they  refused  to  either  record  said 
transfer,  or  accept  the  dues  and  Interest  thus 
tendered.  They  allege  that  they  also  tendered 
to  the  complainant  the  proper  transfer  fee, 
and  also  tor  recording,  and  they  deny  that 
they  are  in  arrears  for  dues  or  interest.  The 
testimony  was  taken  in  open  court  as  in  a 
case  at  law;  and  the  court,  upon  [headings 
and  proofs,  pronounced  a  decree  in  favor  of 
complainants. 

Co-opi-ratiTe  savings  associations  organized 
under  chapter  119,  llow.  St..  by  wliatever 
name  they  adopt,  are  creatures  of  the  stat- 


ute, and  the  riglits,  duties,  and  obligations  of 
members  are  such  as  the  statute  prescribes. 
They  have  very  few  of  the  common-law  pow- 
ers of  corponitions,  as  the  whole  scheme  is 
marked  out  and  defined  by  the  statute. 
However  much  unincorporated  associations 
for  the  same  object  may  partake  of  the  nat- 
ure of  partnerships,  and  be  governed  by  the 
analogies  afforded  by  the  law  of  partnership, 
it  is  clear  that,  under  our  statutes,  incorpo< 
rated  companies  have  very  little,  or  none,  of 
the  characteristics  of  partnerships.  Differ- 
ing from  some  associations  of  a  kindred  nat- 
ure, our  statute  does  not  contemplate  or  per- 
mit any  proSt  over  and  above  the  par  value 
of  the  shares  taken  to  be  made.  It  is  not  in- 
tended that  these  association^ball  be  Invpst- 
ment  companies,  where  capitalists  may  place 
their  money  as  a  source  of  proQt;  but  the  ob- 
ject is  to  encourage  habits  of  frugality  among 
the  laboring  and  industrial  classes,  whose 
weekly  or  monthly  earnings  are  small,  who. 
by  laying  aside  a  small  ])ortion  periodically, 
are  enabled  to  receive  at  the  termination  of 
the  association  a  sum  equal  to  the  total 
amount  subscribed  for.  The  rate  of  interest 
allowed  is  not  to  exceed  7  per  cent.;  and 
whenever,  and  as  soon  as  the  initiation  fees, 
discounts,  loterext,  fines,  and  dues,  after 
paying  all  expenses,  equal  the  value  of  the 
shares,  the  corporation  ceases  for  all  purposes 
except  winding  up  its  affairs.  The  scheme 
of  the  statute,  further,  is  to  accelerate  the 
termination  of  the  corporation  by  purchasing 
shares  of  members  at  a  discount.  This  ben- 
efits the  member  selling  his  shares,  and  the 
other  members  also.  It  benefits  tJie  seller 
by  enabling  him  to  realize  the  amount  com- 
ing to  him  uptm  the  dissolution  of  the  corpo- 
ration In  advance  of  tliat  time.  For  this 
beneHt  he  discounts  his  shares,  and  also  pays 
interest  on  a  sum  equal  to  the  fall  amount  of 
his  shares;  the  money  he  receives  down  be- 
ing considered  equal  in  value  to  the  shares 
sold.  This  discountand  Interest  also  benefits 
ail  the  members.  Including  tlie  seller,  because 
it  is  applied  equally  upon  all  shares,  and  thus 
accelerates  the  time  of  dissolution,  when  all 
periodic  payments  cease.  Under  ourstatute, 
the  selllug  member  receives  no  more  mon^ 
from  the  corporation  than  the  sum  for  which 
be  sold  his  shares.  The  shares  purchased  by 
the  corporation  remain  nptm  the  botAs,  aiU! 
are  recognized  in  ascertaining  the  amount  U> 
be  credited  to  each  member:  but  all  credits 
to  such  selling  member  are  received  and 
credited  as  payments  npon  his  obligation  to 
pay  the  shares  subscribed  for  by  him.  And 
hence  it  follows  that,  although  he  never  re- 
ceived any  more  money,  he  pays  less  for  such 
shares,  inasmuch  as  the  geneial  fund  of  the 
corporation  is  reinforced  for  Initiation  fees, 
discounts,  interest,  and  flnes,  and  are  dis- 
tributed pro  ratOt  In  proportion  to  all  the 
shares  of  the  corporation,  it  is  also  the 
scheme  of  the  statute  that  a  person  becoming 
a  member  of  the  corporation  continues  sucb 
until  the  corporation  has  run  its  course,  un- 
less Ilia  membership  is  sooner  terminated  by 
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expulsion,  or  In  one  of  the  modes  pointed  ont 
by  section  8.  He  continues  a  member  al- 
though he  has  sold  his  shares  to  the  corpora- 
tion. It  is  a  necessary  part  of  the  scheme 
that  membersliip  should  continue  to  exist,  in 
order  to  exercise  the  jurisdiction  conferred 
by  the  statute  over  every  debtor  to  enforce 
payment  of  periodic  dues  and  fines,  and  to 
compel  a  contribution  in  case  of  loss.  The 
ilquidation  of  shares  referred  to  in  section  10 
has  xeference  to  the  sale  of  shares  provided 
for  in  section  11.  When  such  shares  are  sold 
to  the  corporation  at  a  certain  discount,  they 
thereby  become  liquidated;  that  is,  the 
amount  the  seller  consents  to  receive  aa  his 
share  in  the  final  distrlbutiou  becomes  fixed 
and  certain.  |^  is  the  amount  of  his  share  at 
par  value,  less  the  discount  ofTered  ou  the 
sale;  and  this  amount  he  receives  at  once, 
and  the  shares  sold  are  ipso  facto  extin- 
guished for  all  purposes,  except  for  comput- 
ing what  are  called  "profits  and  losses,"  In 
the  apportionment  of  each  member's  pro  rata 
share.  The  law  permits  a  member  to  sell  his 
shares  to  the  corponitlon,  or  to  any  member, 
or  to  any  other  person  who  may  be  approved, 
in  such  manner  and  upon  such  terms  as  the 
by-laws  shall  prescribe.  But  a  member  can- 
not sell  his  shares  twice.  He  cannot  sell 
fli-st  to  one  person,  and  then  sell  ttia  same 
shares  to  another.  When  he  has  sold  to  the 
corporation  in  liquidation  of  his  shares,  he 
cannot  again  sell  the  same  shares  to  another 
person;  and  there  is  no  way  provided  by 
which  he  can  again  become  the  holder  or 
owner  of  the  liquidated  shares.  As  soon  as 
a  share  is  paid  for,  it  becomes  extinguished; 
and  it  mutters  not  whether  it  is  paid  for 
periodically  by  a  member,  or  in  a  gross  sura 
by  the  corporation  out  of  the  funds  contribut- 
ed by  Its  members.  The  result  is  the  same, 
— the  share  is  wiped  out  of  the  score ;  and, 
when  all  the  shares  are  paid  for,  the  corpora- 
tion peases  to  exist  for  all  purposes  except 
winding  up.  It  follows  that  John  McBevitt, 
after  selling  nine  shares  (which  were  all  the 
shares  held  by  him)  to  the  corporation,  could 
not  sell  two  of  the  same  shares  to  Dwight  W. 
Root,  and  the  corporation  were  not  obliged 
to  recognize  Kbot  as  having  any  rights  what- 
ever. 

It  is  claimed  by  defendants  that  section  9 
of  the  statute  authorizes  a  member  to  sell  his 
shares  to  any  person  under  such  conditions 
as  tiie  by-laws  provide;  and  that  article  8  of 
the  by-laws,  which  reads:  "After  a  member 
has  beenafrarded  a  loan,  his  shares  on  which 
he  has  received  a  loan  are  not  transferable 
until  security  is  given  and  accepted," — pre- 
scribes the  condition  upon  which  such  shares 
maybe  transferred;  and,  as  McDevitt's  se- 
curity had  been  given  and  accepted,  he  was 
at  liberty  to  transfer  each  share  to  Root.  But 
the  by-law  Is  not  to  be  so  interpreted.  When 
a  member  sells  his  shares  to  the  corporation, 
under  Uie  provisions  of  section  12,  the  trans- 
at-tion  Is  not  complete  until  the  security  Is 
given  and  accepted;  and  tiie  by-law  provides 
that,  while  the  matter  1b  pending,  be  shall 


not  transfer  the  shares  sold  to  the  corpora- 
tion. If  his  security  Is  lejected,  or  he  falls 
to  give  it.  he  retains  the  ownership  (tf  the 
shares;  but,. when  It  is  accepted*  be  has  no 
further  control  over  them. 

It  is  fui-ther  claimed  that  both  the  arHdes 
of  association  and  the  by-laws  call  the  money 
advanced  upon  the  sales  of  shares  by  a  mem- 
ber to  the  corporation  a  "loan;"  and,  if  a 
loan,  then  the-'title  to  the  shares  remains  in 
the  borrower,  and  he  has  the  right  to  sell 
them,  subject  to  the  mortgage.  There  is  no 
doubt  but  the  articles  and  by-laws  do  con- 
found the  money  paid  in  advance  by  the  cor- 
poration in  full  of  the  shares  with  the  idea 
of  a  loan  to  the  member  by  the  corporation; 
and  some  courts  recognize  the  transaction  as 
a  loan.  l*feister  v.  Association,  19  W.  Ya. 
676;  Mills  v.  Association,  75  C.  292;  As- 
sociation V.  Graham,  7  Neb.  181;  Martin  v. 
Association,  2  Cold.  418;  Gordon  v.  Asso- 
ciation. 12  Bush,  110;  Association  v.  Lake,  69 
Ala.  456,  1  Araer.  &  Eng.  Corp.  Cas.  418. 
It  makes  but  little  difference,  however,  what 
it  Is  called,  as  our  statute  treats  it  as  a  sale 
of  the  shares,  snbject  to  the  payment  by  the 
seller  of  the  regular  periodical  dues,  and  the 
payment  by  him  of  such  additional  peri- 
odic sums,  not  exceeding  the  rate  of  7  per 
cent,  per  annum  on  the  nominal  amount  of 
the  shares,  as  may  be  prescribed  by  the  by- 
laws. Security  for  the  payment  of  these  pe- 
riodic sums  must  be  taken  upon  unincum- 
bered real  estate  worth  not  less  than  twice 
the  amount  depending  upon  such  security, 
upon  bond  and  mortgnge  duly  executed  and 
acknowledged,  or  upon  shares  In  said  corpo- 
ration, upon  estimates  according  to  the  dues 
actually  paid  in.  or  upon  both  such  real-es- 
tate security  and  such  shares.  Neither  the 
word  "borrower"  nor  the  word  "loan"  is 
mentioned  In  the  statute.  On  the  contrary, 
the  transaction  Is  called  a  "sale,"  and  the 
members  are  divided  into  two  classes,  denom- 
inated "selling"  and  "non-selling"  members. 
Eveiy  member  of  the  association,  from  the 
moment  he  joins,  becomes  a  debtor  to  the 
corporation,  and  every  member  remains  a 
debtor  until  the  full  amount  of  the  shares  for 
which  he  subscribed  or  became  the  holder  of 
is  paid.  No  new  relation  is  created  by  the 
operation  of  selling  shares  to  the  corporation. 
Some  rights  are  relinquished,  as  his  right  to 
the  control  of  the  shares;  and,  If  the  sale  Is 
of  the  entire  shares  held  by  him,  the  right  to 
vote  is  gone,  but  he  remains  both  a  memlwr 
and  a  debtor  for  the  amount  unpaid  on  his 
shares,  with  the  increased  obligation  of  pay- 
ing interest  thereon.  If  it  is  a  loan  of  money, 
then  by  paying  the  amount  borrowed,  and  in- 
terest, he  would  be  entitled  to  redeem  the 
shares,  and  again  become  the  owner  and 
holder  thereof.  But  this  he  cannot  do,  for 
the  shares  are  extinguished  by  payment,  and 
nothing  remains  to  redeem.  The  testimony 
shows  that  Root  paid  nothing  for  the  sharee 
transferred  to  him,  and  that  the  object  of  the 
transfer  was  to  create  Root  an  additional 
member  of  the  association,  with  a  view  of  ob- 
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talnlng  bta  assistance  to  bring  forward  an 
InvestigatioB  into  the  affairs  of  ttie  corpora- 
tion, and  institute  some  reforms  in  its  man- 
agement. So  far  as  investigation  was  con- 
cerned, it  was  not  necessary;  for  section  19 
of  the  statute  provides  that  every  member 
and  creditor  of  such  corporaUon«  whose  }ust 
claim  exceeds  $25,  shall  at  all  reasonable 
times  be  allowed  to  inspect  the  records  and 
securities  of  the  corporation;  and,  so  far  as 
correcting  abuses  at  the  officers  In  voting 
salaries*  it  waS  alike  onneemary*  as  au^ 
vote  for  payment  of  salaries  was  void. 

As  the  corpwation  was  not  obliged  to  re- 
ceive or  recognize  a  tender  made  by  or  on  lie- 
half  of  Mr.  Boot,  it  follows  thiit  Mr.  McDev- 
ttt  was  In  arrear;  and*  by  the  terms  of  tlie 
mortgage  ^and  the  by-laws,  the  corporation 
was  authorized  to  proceed  to  foreclose.  The 
detwee  of  the  court  l>eIow  will  be  alUrmpd, 
.with  costs,  and  the  sale  will  be  made,  unless 
the  decree  and  all  costs  are  paid  within  three 
months  from  the  entry  of  decree  in  this  court. 
The  transcript  will  he  remanded  for  execn* 
tion  of  the  decree  in  the  court  below.  ■  The 
othOT  Justices  concurred. 


Wbight  «.  Bbtroit,  G.  H.  ft  M.  Bt.  Co. 
(Atprenw  Court  ftf  JIf fcblffan.  Oct.  S5, 1889.) 
OoHTBDUTwr  UHLiasNOB  or  CHiLDaaN  —  Iir- 

BTRUOnOXS. 

In  an  action  for  personal  injury  resnltine 
in  the  death  of  a  boy  UBder  the  we  of  H  years,  it 
ifl  the  duty  of  the  court,  without  oelnE  requested, 
to  instruct  the  jury  that  a  different  rule  should  be 
applied  In  conaiderine^  the  Question  of  contributory 
negUgenoe  from  that  applicable  In  the  case  of  an 
adult.   Cahfbsll,  J.,  dissenting. 

Error  to  circuit  court,  Shiawassee  couuty. 

Action  for  personal  Injury,  by  Jbrael  H. 
Wright,  administrator  of  the  estate  of  Thom- 
as Wright,  deceased,  against  the  Detroit, 
Grand  Haven  Sa  Milwaukee  Bailwi^  Com- 
pany. Judgment  for  the  defendant.  Plain- 
tiff brings  error. 

S.  8.  Miner,  (Howard  A  0old,  of  counsel,) 
for  appellant.    Geo.  H»  Jerome,  for  appellee. 

SiiEBWooD,  C.  J.  This  action  is  brought 
by  plaintiff  for  personal  injury  resulting  in 
thedeathof  plaintiff's  infant  intestate.  From 
the  recurd  it  appears  that  "plaintiff's  intes- 
tate, an  infant  under  the  age  of  fourteen  years, 
while  riding  in  a  sleigh  driven  by  a  boy  of 
the  same  age,  on  the  highway,  was  struck  by 
defendant's  passing  train,  and  killed,  on  a 
crossing."  The  testimony  on  the  part  of 
the  plaintilT  tended  to  show  tliat  no  warning 
was  given  of  the  approach  of  the  train,  and 
that  the  view  of  the  train  was  obstructed. 
Contributory  negligence  was  urged  by  de- 
fendant on  the  part  of  plainlifC's  intestate. 
The  cause  was  tried  before  a  jury  in  the 
Shiawassee  circuit,  and  verdict  and  judg- 
ment were  given  for  defendant.  The  plain- 
tiff now  asks  for  a  review  of  the  case.  The 
conflict  in  the  testimony  upon  the  subjects  of 
obstructed  view  of  tlie  train,  and  want  of 
pr<^r  signals,  were  settled  against  the  plain- 


tiff by  the  verdict.  There  remains,  howev- 
er, one  question,  made  upon  the  charge,  to 
be  passed  upon.  It  Is  In  the  record,  and  Is 
presented  sharply  in  the  plaintiff's  brief. 
Plaintiff's  counsel  claims,  and  the  charge 
shows,  that  the  circuit  judge  held  the  boy 
who  was  killed  to  the  same  degree  of  dili- 
gence in  his  efforts  to  avoid  the  accident 
which  overtone  him  as  would  be  required  of 
an  adult  with  greater  experiencje  and  more 
matured  judgment.  In  no  part  of  the  charge 
is  It  intimat^  that  any  considerations  which 
would  he  proper  in  the  one  i»Be  might  not  be 
in  the  other;  and  in  this,  it  is  ivsisted  hj 
counsel  for  plaintiff,  ^ere  is  error  which  waa 
fatal  to  the  defendant's  case.  It  Is  the  claim 
of  plaintiff's  counsel  that  the  diligence  to  be 
used  and  required  to  enable  a  plaintiff  to  re- 
cover is  snch  diligence  as  be  is  able  to  under^ 
stand  and  have  t^  capacity  to  use;  and  that 
it  is  neither  the  rule  of  law  nor  of  good  com- 
mon sense  to  hold  that  a  boy  at  14  years  of 
age  has  as  much  ability  and  capacity  to^ 
comprehend  and  avoid  tlie  perils  and  dangers 
at  a  railroad  crossing  as  at  the  age  of  45 
years;  and  that  a  failure  to  exercise  care  and 
caution  at  the  age  of  45  years  might  consti- 
tute gross  negligence,  which  at  the  age  of  14 
years  coujd  not  be  regarded  as  negligence  in 
any  degree.  And  plaintiff  further  contends 
that  wlien  it  is  sought  to  hold  a  minor  of  not 
over  14  years  of  age  guilty  of  contributory 
negligence,  and  thereby  deprive  liim  of  his- 
rigiits  to  recover  for  personal  injury  received 
from  the  wrongful  »ct  uf  another,  such  neg- 
ligence should  be  sliown  to  contain  all  the 
elements  nocessary  to  place  him  in  the 
wrong;  and  in  such  a  case  It  is  tlie  duty  of 
tlie  court,  in  submitting  the  facts  to  the  jury,, 
to  especially  call  their  attention  to  the  cir- 
cumstance of  his  youth,  and  the  rales  which 
should  govern  them  in  passing  upon  the  age 
and  Inexperience,  and  what  allowance  should' 
be  made  in  consequence  thereof;  and  that  in 
snch  case  it  is  the  clear  duty  of  the  court  to- 
do  this,  whether  the  party  has  the  aid  of 
counsel  or  not,,  that  It  is  a  part  of  his  statu- 
tory duty,  and  not  wait  to  have  his  attention 
directed  to  it  by  request  of  party  or  his  coun- 
sel, and  the  omission  so  to  do  is  error. 

I  have  no  doubt  of  the  right  of  the  plaintiff 
to  have  the  instructions  given  to  the  jury  he 
contends  for  in  bis  position,  and  the  duty  o£ 
tlie  court  in  that  regard  as  his  counsel  claims 
it  to  be.  And  I  think,  both  upon  reason  and 
the  authority  of  tliiscourt,  the  rule  contended 
for  by  Judge  Gold  in  his  argument  before  us- 
in  this  case  is  the  coirect  one,  and  I  believe 
it  is  safe  to  say  tliat  it  Is  generally  supportedj 
by  the  best-considered  cases  in  this  country 
upon  the  subject  The  rule  is  this:  "that 
the  care  and  discretion  to  he  usedbycliil- 
dren.  and  for  which  they  must  be  held 
chargeable,  must  be  proportioned  to  their  Hge 
and  capacity;  aB<i,  while  it  must  be  ordi- 
nary care,  it  is  not  the  ordinary  care  required 
of  an  adult  under  the  same  circumstances.** 
Mr.  Justice  Cooley  in  speaking  upon  the 
subject  of  contributory  negligence  of  a- 
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minor,  says:  "Duty  can  only  be  predicated 
of  one  who  has  cai^aclty  to  understand,  and 
ability  to  perform,  it."    In  the  case  referred 
to,  the  injured  boy  was  riding  upon  the  plat- 
form of  »  streetH»r.   He  was  but  4  years 
old,  and  was  in  charge  of  a  brother,  13  years 
of  age:  and,  in  spealtlng  of  the  alleged  neg- 
ligence of  the  brother,  the  learned  judge  fur- 
ther said:  "In  judging  of  the  measure  of  re- 
sponslbflity  to  which  the  older  boy  should  be 
held,  something  more  must  be  considered 
than  merely  his  age.   8ome  dangers  the 
youngest  persons  shrink  from  instinctively, 
while  an  appreciation  of  others  only  comes 
from  extended  ot)servation  and  experience, 
A  child  at  four  will  shudder  at  the  proximity 
of  a  precipice;  when  one  of  thirteen,  to 
whose  knowledge  an  injury  from  careless 
riding  upon  a  street-car  has  never  come,  will 
not  anticipate  danger  from  anything  appar- 
ently so  safe.   It  is  within  the  obserratiop 
of  all  travelers,  and  all  persons  having  the 
management  of  railway  trains,  that  boys  of 
from  eight  to  fourteen  years  of  age  are  much 
more  ready  to  place  themselves  in  exposed 
positions  upon  cars,  and  to  jump  off  and  on 
recklessly,  than' are  persons  of  mature  years. 
It  is  not  necessarily  to  be  assumed  that  they 
purpose  snbjectlng  themselves  to  danger,  but 
they  lack  the  experience  and  observation 
which  teach  the  danger,  and  without  which 
a  man  in  the  full  maturity  of  his  intellect 
might  be  guilty  of  a  recklessness  equal  to 
theirs.   *   *   *   It  would  be  unreasonable 
and  cruel  in  the  extreme  to  bold  such  a  child 
responsible  for  a  prudence  and  foresight  be- 
yond his  Tears,  and  for  a  perception  and  com- 
prehension of  dangers  which  are  only  learned 
by  experience,  or  by  olnervation  and  redec- 
tton."   Railroad  Co.  v.  Bohn.  27  Mich.  503; 
Daniels  v.  Glegg,  28  Mich.  32;  Swoboda  v. 
Ward,  40  Mich.  420;  Hassenyer  t.  Railroad 
Co.,  48  Mich.  205,  12  N.  W.  Bep.  155.  See, 
also.  Snow  T.Frovincetown,  1^  Mass.  580; 
Kay  T.  Railroad  Co.,  65  Fa.  St.  269;  Plumley 
T.  BIrgn.  124  Mass.  57;  Lynch  t.  Smith,  104 
Mass.  52;  Thurber  v.  BaUroad  Co.,  60  N.  Y. 
826:  Byrne  v.  Railroad  Co..  83  X.  Y.  620: 
Railroad  Ca  v.  Murray,  71  III.  602;  Hund 
v.  Geler,  72  HI.  893;  Bullroad  Co.  v.  Dehin- 
ey,  82  III.  198;  McGovern  v.  RailroHd  Co., 
67  N.  Y.  417;  Ewen  v.  Bailroad  Co.,  38  Wis. 
613;  Railroad  Co.  t.  Gladmon.  15  Wall.  401; 
Birge  t.  Gardner,  50  Amer.  Dec.  261;  Kerr  t. 
Forgue,  5  Amer.  Rep.  146;  Railroad  Co.  v. ' 
Stout,  17  Wall.  657.   See.  also.  Freer  v. 
Cameron.  55  Amer.  Dec.  677.  and  cases  cited 
in  the  note.   As  Is  said  by  Mr.  Justice 
CooLET  In  Hassenyer  v.  Bailioad  Co.,  I  think 
the  law  may  be  regarded  as  well  settled  In 
this  state  that,  in  determining  the  question  of 
contributory  negligence,  not  the  same  de- 
gree of  caution  id  required  of  an  infant  as  in 
tlie  case  of  an  adult,  and,  when  such  neg- 
ligence is  sought  to  be  charged  against  a  lad 
of  less  than  15  years  of  age,  the  rule  clearly 
a|>plies ;  and  the  cliarge  of  the  court  Is  errone- 
ously defective  which  fails  to  state  the  rule, 
and  challenge  the  attention  of  the  Jury  tu  it, 


In  applying  the  law  to  the  facts  and  circum- 
stances such  as  are  disclosed  by  the  evidence 
in  this  case.  The  circuit  judge,  in  his 
charge,  failed  to  do  this,  and  it  was  error, 
for  which  I  think  the  judgment  should  be  r»- 
versed,  and  a  new  trial  granted. 

Chamflin  and  Long,  JJ.,  concurred. 
Morse.  J.,  did  not  sit. 

Campbell,  J.  I  do  not  agree  that  the 
charge  of  the  dlrcuit  judge  was  open  to  the 
criticism  expressed  upon  it  by  my  brethren. 
It  is  not  claimed  he  did  not  lay  down  the  law 
correctly.  It  is  claimed  that  he  did  not  call 
the  attention  of  the  jury  to  the  age  of  de- 
ceased as  one  of  the  elements  in  computing 
care  or  negligence.  There  are.  mo  doubt, 
cases  where  peculiar  knowledge  is  an  ele- 
ment to  be  considered  aside  from  ordinary 
sense  and  ordinary  experience,  and  where  the 
lack  of  such  knowledge  is  more  likely  to  ex- 
ist in  minors  or  youths  than  in  persons  of  ex- 
perience. But  the  particular  risk  in  this 
case  was  one  which  would  be  as  palpable  to 
a  boy  of  15  as  to  a  man.  A  much  younger 
boy  would  comprehend  the  danger  ot  slowly 
crossing  a  railroad  when  a  tnin  is  approach- 
ing, or  likely  to  approach;  and  as  the  jury, 
who  are  to  judge  of  negligence  by  their  own 
good  sense,  knew  tlie  age  of  the  boy,  as  well 
as  all  the  surroundings,  I  donotthink.  inthe 
absence  of  any  request  on  the  subject,  tliat 
the  court  could  be  held  in  error  for  not  reOn- 
ing  on  the  subject  further.  The  plaintiff 
was  not  a  child  or  a  minor,  but  a  person 
suing,  as  all  ordinary  litigants  sue,  by  an  at- 
torney of  his  choice,  presumed  to  look  after 
his  interests.  There  was  no  more  reason  in 
this  than  there  would  be  la  any  other  case 
for  the  eoart  to  sappose  a  plain  question  of 
human  experience  would  not  be  dealt  with 
by  the  jury  in  accordance  with  It,  or  to  as- 
sume that  plaintiff's  counsel  could  not  look 
after  his  affairs.  Ko  complaint  or  exception 
was  taken  at  the  time,  and  no  Indication 
given  that  fnrther  instructions  were  desired. 
I  do  not  think  that  the  statute  which  allows 
exceptions  to  the  charge  to  he  made  after 
verdict  should  be  so  liberally  constmed  as  to 
make  a  perfectly  correct  charge  erroneous  be- 
cause not  further  qualifled  on  a  matter  which 
the  jury  must  necessarily  take  into  the  ac- 
count if  proper  to  do  so.  I  think  there  la  no 
error  in  the  record. 


BoTSFORD  et  al.  v.  Pluuhkb. 

(Supreme  Cawrt  of  MichiQan.   Oct.  18, 1889.) 

EviDBKCB~-RATIPI0An01T  OV  CONTRACT. 

1.  Where,  In  assumpsttfOT  towing  defflDdant's 
barge,  the  only  guesUon  under  consideratloQ  i» 
whether  there  has  been  a  ratifloatloo  of  an  tinau- 
thorized  towage  contract,  evidence  that  the  voyaga 
waa  Injurious  to  the  barge  is  irrdevant 

9.  An  instruction  that  as  the  barge  had  met 
with  "perils  of  the  sea, "  which  neeesBltated  extra 
expenses,  they  should  be  borne  by  the  owners  of 
the  barge  and  the  cargo  and  the  freight  pro  rata, 
is  Dot  prejudicial  to  defendant,  whether  or  no  U 
wa4  a  proper  oase  for  general  avarage,  where  aon- 
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-trtbattoD  WM  made  by  the  eonsf  gnee  whicb  nUered 
tbe  def  eodant  to  that  extent,  and  what  was  not  re- 
ceived by  defeodsot  of  suob  oontribotion  in  cash 
was  appropriated,  with  bis  acquieaoence,  la  tbe 
«xpen8e  of  the  vesseL 

8.  A  oaptalD  of  a  wafeer-logg«d  bu^  aralnst 
orders,  contracted  to  have  bAr  towed  to  C.,  and 
gave  a  due-bill  for  tbe  expensa  which  tbe  owner 
■aw.  It  showed  tbe  terms  of  the  contract  Pa>- 
ment  was  refused,  Ym%  the  eeptalD  collected  one- 
half  tbe  expense  from  the  oonslgaee,  and  paid  it, 
less  certain  expenses  for  tbe  Tessel,  to  the  owner. 
Meld  a  ratification  of  tbe  contract. 

£rror  to  circuit  court,  Saginaw  county. 

Assumpsit  by  William  F.  Botsford  and 
otliera  against  GtiitrleB  H.  Flummer,  for  tow- 
ing defendant's  barge,  Saginaw,  tiien  water- 
lojtged  and  laden  with  lumbert  from  Port 
Crescent  to  Cleveland.  The  ruurt  instruct- 
ed, in  substance,  that  as  the  barge  had  met 
with  "perils  of  the  sea  which  necessitated  ex- 
tra expenses  thej  should  be  borne  by  the  own- 
ers of  the  bargeiand  tlie  cargo  and  the  freight 
pro  rata.  The  jury  found  that  J.  H.  Morley. 
the  consignee,  contributed  towards  tlie  extra 
expenses.  Verdict  and  judgment  for  plain- 
tiffs, and  defendant  excepts.  Fur  opinion  on 
appeal  from  fonner  trial,  see  3i  N.  W.  B/ep. 
569. 

Taraney  A  Weadoek,  for  appellant.  Aoery 
Brot.f  {Albert  Tratk,  of  counset«)  for  appel* 
leea. 

Cakpbell,  J.  This  cue,  which  as  for- 
merly before  us  and  reported  In  67  .Mich.  264, 
84  K.  W.  Rep.  569,  was  sent  back  for  a  new 
trial  onasingleque9t!on,re8oltedinft  verdict 
for  plainttfTs,  and  comes  hen  again  on  the 
dispute  concerning  ratiflcation.  It  will  not 
be  necessary,  ther^ore,todomore  than  refer 
very  generally  to  the  natnre  of  the  contro- 
versy. In  the  early  part  of  June,  1684,  de- 
fendant was  owner  m  the  lumber  barge  Sag- 
inaw, laden  with  acargo  of  lumber  consigned 
to  Q.  W.  Morley,of  Oerelsnd,  Ohio;  and  on 
the  4th  of  June  It  was  lying  beached  and  wa- 
ter-logged at  Pbrt  Crescent,  in  Huron  county. 
Defendant  resided  at  East  Saginaw.  The 
boat  met  with  a  storm  while  loading  at  that 
point  on  May  24th,  and  was  water-logged, 
And  was  beached  to  save  her  from  further 
danger.  Information  was  sent  by  Mr.  Hel- 
bing,  the  captain,  to  defendant,  who  an- 
swered by  telegraph  at  once,  and  by  letter  on 
June  Ist,  refusing  to  have  her  sent  to  Cleve- 
land, as  the  captain  had  suggested,  by  reason 
of  expense  anil  danger,  and  directing  him  to 
bring  her  to  Bay  City  or  some  other  safe 
place,  if  It  would  be  too  expensive  to  leave 
her  where  she  was.  Kotwithstandfng  these 
orders,  the  captain  undertook  to  make  a  bar- 
gain with  Capt.  Hebner,  commanding  the  Con- 
cord, a  steamer  belonging  to  plaintitrs,  to  tow 
the  Sii^inaw  to  Cleveland,  and  turn  her  over 
to  a  hartior  tug,  for  {500.  On  June  4th  an 
instrument,  sometimes  called  a  "draft,"  and 
more  correctly  a  "statement  of  account," — a 
"due-bill,"— w&s  given  to  Capt.  Hebner,  as 
follows:  "11500.  Port  Orescent,  June  4. 
1884.  To  C.  H.  Phnnmer:  Masterand  cargo 
of  lumber,  to  propeller  City  of  Concord,  Dr., 
for  towing  from  Port  Crescent,  Micji.,  to 
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Cleveland.  Ohio,  five  hundred  dollars.  Cor- 
rect: A.  J.  Helbino.  Master,  Fkamk  Heb- 
NEB.  Water-logged,  and  lying  on  the  shore 
in  an  exposed  condition. "  Tliis  was  sent  for 
settlement  or  acceptance  to  a  bank  in  East 
Saginaw.  There  was  a  dispute  between  Flum- 
mer  and  another  witness  wbethei^  this  was 
ur  was  not  presented  to  him.  The  Jury  m  ust 
have  found  on  this  Issue  for  plaintiffs.  The 
person  presenting  it  put  on  It  a  memorandum 
to  this  effect.  "Befused.  Captain  will  pay 
from  freight  money,"  and,  while  not  able  to 
speak  positively  from  memory,  testified  snb- 
stantially  that  it  must  have  been  correct. 
Mr.  Plummer'a  version  is  that  he  was  sent 
for  to  go  tothe  bank,  and  theresaw  Mr.  Corn- 
stock,  to  whom  he  refused  to  pay  the  draft  as 
unauthorized;  that  Helbing  bad  no  business 
to  go  to  Cleveland :  and  that,  among  other 
things,  defendant  remarked :  "What  is  he  do- 
ing with  l^e  freight  mun^?"  The  vessel 
was  towed  to  Cleveland,  and  patlnchargeof  a 
local  tug.  as  agreed.  Before  delivering  the 
cargo,  Hfllbing  reqolred  Mr.  Morley  to  pay 
not  only  the  freight-bill  of  •384,  but  a  fur- 
ther Slim  of  9250  for  "extra  expense  on  ac- 
count of  water-logging,"  as  expressed  in  the 
document  signed  by  Mr.  Morley.  which  de- 
clared that  of  that  aggregate  sum  96S  was  r^ 
tained  to  pay  the  tug  Jennie  Sutton,  which 
seeming  was  a  tag  that  had  rendered  serv- 
ices at  I^>rt  Crescent  and  Bay  City.  Capt. 
Helbing  testified  that  he  toIdPUimmerhe  had 
recelv^  9250,  besides  the  freight,  and  had 
used  some  to  pay  expenses,  and  {Aid  about 
$200  to  Plummer,  who  retained  it. 

The  only  question  which  wits  properly  up 
ft>r  consideration  on  the  new  trial  was  wheth- 
er Plummer  had  done  enough  to  ratify  the 
otherwise  unauthorized  conduct  of  Capt. 
Helbing  In  employing  plalntifb*  steuner. 
An  attempt  was  uuide  to  Introduce  testimony 
to  abow  that  tlie  voyage  was  Injurious  to  the 
SHglnaw.  But  this  was  rightly  held  Irrele- 
vant. There  was  an  express  bargain*  or  there 
was  no  tialm  at  all,  and  there  could  be  no 
method  of  getting  at  the  proper  measure  of 
risks  on  the  towage  of  a  water-logged  vessel 
and  cargo,  so  long  as  towed  and  d^ivered  as 
agreed,  concerning  which  no  issue  was  really 
presented.  It  was  probably  an  unwise,  as  It 
was  an  unatitliorized,  performance,  but  the 
work  was  done,  aud,  if  recognized,  must  be 
paid  for. 

There  was  also  an  exception  taken  to  some 
remarks  of  the  court  concerning  the  rule  of 
division  of  extra  expenses  between  the  vessel 
and  cargo.  If  Morley  whs  willing  to  contrib- 
ute, and  did  contribute,  towards  the  extra 
expense,  it  to  that  extent  relieved  defendant, 
whetiier  it  was  or  was  not  in  strictness  a 
proper  case  for  general  average,  and  what  was 
said  was  not  prejudicial  to  defendant.  It  w^as 
actually  received  on  that  account,  as  found  try 
the  jury,  and,  as  they  have  also  found,  Plum- 
mer. understanding  its  purpose,  took  it  and 
kept  it,  inasmuch  as  wtuit  was  not  paid  to 
him  in  casli  was  used  with  his  acquiescence 
in  tbe  expenses  of  tbe  vessel. 
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The  charge  of  the  court  upon  the  only  is- 
sues properly  in  the  case  followed  thedecision 
of  this  court  on  the  former  hearing,  and  there 
is  no  occasion  for  reviewing  it.  There  was 
just  such  evidence  as  our  former  decision  in- 
timated would  show  a  ratification.  Mr. 
Flummer.  whether,  he  did  or  did  not  refer  the 
payment  of  the  account  to  the  freight  money 
saw  tlie  paper,  which  showed  not  only  the 
terms  of  uie  bargain,  but,  also  that  tlie  Sag- 
inaw was  WHter-tofcged,  and  exposed  to  dan- 
ger. Knowing  this,  he  received  from  the 
consignee,  in  addition  to  thefreigtit,  one-half 
of  this  very  bill,  as  the  consignee's  share.  It 
would  be  difficult  to  find  a  more  direct  recog- 
nition of  the  whole  affair;  and  It  is  certain 
that  Morley  paid  the  money  as  an  expenditure 
called  for  by  tlie  peril  aa  represented  to  him. 
We  Itave  notliing  to  do  with  the  determina- 
tion of  the  questions  of  fact  In  tlie  matter. 
We  think  that  there  was  enough  to  go  to  the 
Jury,  and  that  there  was  testimony  which.  If 
believed,  could  not  fall  to  justify  the  verdict. 
The  charge  was  fair  and  discriminating,  and 
nothing  has  been  pointed  out  which  could 
I^ally  wrung  d<-feiidant.  The  judgment 
must  be  affirmed,  wltli  costs.  The  other 
juatlcea  concurred. 


Wells  v.  Huttow  et  aL 
(Supreme  Court  of  Mtchlgnn.   Oct.  25, 1889.) 
Wills— CoNBTRUCTios — Per  Capita. 
Under  a  will  derlslag  decedent's  estate  to 
her  son,  to  four  cbildren  of  oer  deceased  daughter, 
aod  to  one  sod  of  another  deceased  daughter,  to 
divided  as  follows,  '^one-tbtrd  to  my  son,   •  *  * 
and  two-thirds  to  the  said  cbildren  of  my  said  de- 
ceased daughters"  followed  hy  a  clause  oequeath- 
Ing  Ave  d<ulars  to  another  granddaughter,  these 
bMDg  the  ODlr  living  children  and  grandchildren, 
the  hut-menuoned  oranddaughter  is  entitled  to 
fire  dollars,  the  dec^ent's  son  to  oDe<third  of  the 
estate  left,  and  the  remaining  two-tUrds  should  be 
divided  among  tbe  rest  per  capita. 

Appeal  from  circuit  court,  St.  Joseph  coun- 
ty; LovEKiDOE,  Judge.  • 

Bill  filed  by  Franklin  Wells,  executor  of 
Catharine  Voorhees'  lust  will,  against  Homer 
F,  Ilutton,  Jiimes  H.  Vtwrhees,  Charles  W. 
Iliitton,  KmniaC.  Htitton,  Hattie  £.  Hutton, 
Hanson  Gibson,  and  Ada  Baxter.  Defend- 
ants Gibson  and  Baxter  a[)[)eal. 

Orrin  P.  Coffinberry,  for  api)ellants.  F,  W. 
Knowlen,  for  eomphiinant.  H  P.  Stuart, 
for  defendants  and  appellees  Hutton, 

SiiEitwooD,  C.  J.  The  following  are  the 
several  cliinses  of  Catharine  Voorhees^  last 
will  disposing  of  her  estate:  ^*Firat.  It  is  my 
desire  that  ail  my  just  debts  be  paid.  Sec- 
mid.  1  devise  and  bequeath  all  my  estate,  both 
real  and  personal,  of  every  name  and  nature, 
of  which  I  may  die  possessed,  to  my  son, 
James  II.  Voorhees,  Homer  F.  Hutton, 
Charles  W.  Hutton,  Emma  Cathtirine  Hut- 
ton, and  Hattie  E.  Hutton,  sons  and  dmi^rh- 
ters  of  my  deceased  daughter  Emeline  But- 
ton, and  to  Itaiisom  Gibson,  sot)  of  my  de-  | 
ceased  dauglitci  CuruUne  ^iish,  to  Ije  divided  ' 


as  follows:  One-third  thereof  to  my  son 
James  H.  Voorhees,  and  two-thirds  to  the 
said  children  of  my  said  deceased  daughters, 
Emeline  Hutton  and  Caroline  Xash.  Third. 
I  devise  and  bequeath  to  my  granddaughter 
Ada  Baxter,  daughter  of  Caroline  Kaah,  the 
sum  of  five  dollars.  Fourth.  1  hereby  ap- 
point Franklin  Wells  executor  of  this  my  last 
will  and  testament,  with  full  power  to  malie 
sale  and  execute  deeds  upon  real  estate  that 
I  may  leave  at  my  death,  and  to  account  for 
the  proceeds  ttiereof  as  a  part  of  my  estate; 
also  to  assign  any  mortgages,  and  to  do  any 
other  thing  or  things  necessaiyfor  tbe  speedy 
settlement  of  the  Bam?." 

The  bill  in  thiscase  is  filed  to  obtain  a  con- 
struction of  the  second  and  third  clauses  of 
the  will.  In  addition  to  the  pleadings,  the 
record  contains  the  following  stipulation  of 
facts:  **It  Is  conceded  by  all  the  solicitop 
in  said  suit  that  the  above-named  James  H. 
Voorhees  was  the  only  living  child  that  said 
Catharine  Voorhees  had  living  when  she 
made  her  last  will  and  testament,  or  when 
she  died,  and  that  the  several  above-named 
Huttons  were  the  children,  and  only  children* 
of  decedent's  daughter  Emeline  Hutton. 
mentioned  In  said  will,  when  said  will  waa 
made,  and  when  said  deceased  died;  that  the 
above-named  Hansom  Gibson  and  Ada  Bax- 
ter were  the  children,  and  only  children, 
of  deceased  daugiiter  Caroline  Xash,  men- 
tioned iu  said  will,  when  said  will  was 
made,  and  when  said  deceased  died;  that  salA 
Catliarine  Voorhees,  when  she  made  aaiU 
will,  and  when  she  died,  had  no  living  de- 
scendants, of  any  child  or  children  of  hers, 
except  tliose  above  named." 

The  complainant,  by  his  bill  of  complaint, 
shows  that  he  has,  as  executor,  about  t7,500. 
after  paying  debts  and  expenses  of  the  estato 
and  administration,  and  wishes  to  make  a 
partial  distribution,  and  further  shows  that 
"contileting  claims  have  now  arisen  concern- 
ing the  true  meaning  of  said  provision  of  said 
will  above  quoted,  tiie  true  intent  of  the  tes- 
tiitrix  therein,  the  proper  and  iegal  construc- 
tion tliereof,  the  riglits  and  shares  of  said  dev- 
isee defendants  therein,  and  their  legal  dis- 
tributive shares  in  said  <estate  thereunder, 
devisee  defendants  Homer  F.,  Chas.  W..  Em- 
ma, and  Hattie  £.  Hutton  claiming  that  by 
virtue  of  the  above  quoted  devise  the  intent 
of  testatrix,  and  tlie  true  and  legal  construc- 
tion thereof,  is  that  two-thirds  of  said  estate- 
shall  be  equallv  divided  between  said  Homer 
F.,  Chas.  W..'ETuraa  C,  and  Hattie  £.  Hut- 
ton, and  said  liansom  Gibson;  that  under' 
said  quoted  provisions  they,  said  Homer  F., 
Chas.  W.,  Emma  C,  and  Hattie  E.  Hutton, 
take,  not  by  riglit  of  representation,  but  per 
capita,  and  that  said  Itansom  Gibson  takes 
likewise  per  capita^  and  not  by  right  of  rep- 
resentation; and  tliey,  said  Homer  F.,  Chas. 
W..  Emma  C,  and  Hattie  E.  Hutton,  and 
he,  said  Hansom  Gibson,  are  entitled  to  share- 
two-thirds  of  said  estate,  and  share  alike. 
I  Whereas,  said  Hansom  Gibson  claims  that, 
'  by  virtue  of  said  quoted  pi'uv.sion,  the  true- 
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and  legal  construction  tbereof,  and  the  trae 
Intent  of  testatrix  therein,  is  tliat  said  four 
named  Hutton  devisees  take  by  right  of  rep- 
resentation under  their  deceased  mother,  Em- 
etine Hutton,  and  nut  per  capita,  and  that 
he.  8(dd  Baiuom  Gibson,  also  so  t^es  under 
his  said  deceased  mother  Caroline  TSash,  and 
not  per  eapitOt  and  that  consequently  the 
said  four  named  Hutton  heirs /ire  entitled  to 
equally  share  one-third  of  said  estate  and  that 
he,  liansom  Gibson,  Is  entitled  alone  to  one* 
.  third  of  said  estate-"  Complainant  in  his 
bill  further  says  that  "said  fonr  named  Hut- 
ton devisepfl  and  said  Ransom  Gibson  now 
demand  to  receive  from  your  orator  the  re- 
spective sums  which  they  would  be  entitled 
to  upon  the  rule  of  construction  and  distribu- 
tion which  they  respectively  contend  for  as 
stated,  and  they  insist  that  your  orator  is  not 
authorize  to  m^e  distribution  upon  any  other 
basis;"  and  complfiinant  asks  that  defendants 
may  be  required  to  interplead,  that  a  proper 
construction  of  the  will  may  be  obtained, and 
he  be  permitted  to  make  distribution  accord- 
ingly. The  several  defendants  in  their  an- 
swer admit  that  their  claims  as  to  the  oon- 
Btraction  of  the  will  and  the  amounts  to 
which  they  claim  to  be  entitled  are  properly 
and  correctly  set  out  In  the  bllL 

Bansom  Gibson  and  Ada  Baxter  make 
their  Jolntand  severalanswers,  wherein  they 
say  that  tiiey  **deny  that  there  is  any  basis 
In  the  language  of  said  will  to  warrant  the 
clHlm  of  the  heirs  of  Emellne  Hutton,  de- 
ceased, as  it  is  averred  in  said  bill  they  do 
claim  that  they  should  share  in  testatrix's  es- 
tate per  capita,  and  not  by  representation, 
each  equally  with  said  Bansom  Gibson,  and 
to  the  exclusion  of  Ada  Baxter.  But  these 
defendants  claim  that  It  Is  clear,  from  the 
terms  of  said  will  and  testament,  that  the 
children  <^Emeline  Hutton,  deceased,  should 
take  as  legatees  under  said  will  per  stirpee; 
that  is,  such  share,  and  only  such  share,  as 
said  Emeline  Hutton  would  have  taken  un- 
der the  statute  of  descent  and  distribution, 
had  testatrix  died  Intestate  in  the  life-time  of 
said  Emeline.  In  the  first  place,  these  de- 
fendants claim  that  by  a  proper  and  legal 
construction  of  said  will  they  are  each  enti- 
tled to  claim,  and  to  have  in  equal  part,  one- 
third  of  the  distributive  share  of  testatrix's 
estate;  that  they  are  entitled  to  such  share  by 
representation,  per  stirpes,  as  their  mother, 
Caroline  Nash,  deceased,  would  have  taken 
under  the  statute,  had  testatrix  died  intes- 
tate, leaving  said  Caroline  Nash,  deceased, 
surviving  her.  These  defendants  further 
claim  that  if,  aa  coiitended  for,  by  implica- 
tion, at  least,  by  the  children  of  said  Emeline 
Hutton  in  said  bill,  the  defendant,  Ada 
Baxter,  Is  not  entitled  to  a  distributive  share, 
one-third  of  said  testatrix's  estate  under  said 
VPill,  per  stirpes,  then,  by  a  proper  construc- 
tion of  said  will,  said  Ransom  Gibson  should 
receive  one-third  of  the  distributive  share  of 
said  estate,  as  the  representative  of  his  moth- 
er, Caroline  Nash,  deceased.** 
v.48N.w.nal8— 49 


The  ease  was  heard  hUon  Judge  Lot^ 
EBiDOE  upon  the  pleadings  and  said  stipula- 
tion. In  the  St.  Joseph  circuit,  who  made  the 
following  decree:  "The  court  doth  order,  ad- 
judge, and  decree  that  the  bill  in  this  cause 
is  properly  filed,  and  tiie  will  of  Catharine 
Voorhees,  deceased,  is  pn^>erly  before  the 
court  for  construction.  U  Is  further  ordered, 
adjudged,  and  decreed  that  the  proper  con- 
struction of  said  will  of  Catharine  Voorhees, 
deceased,  is  as  follows,  viz. :  That  by  said  will 
Ada  Baxter,  daughter  of  Caroline  Nash,  takes 
the  sum  of  five  dollars;  that  James  H.  Voor> 
hees,  son  of  Catharine  Voorhees,  takes  one- 
third  of  the  residue  of  said  estate;  and  that 
Homer  F.  Hutton,  Charles  W.  Hutton.  Em- 
ma Catharine  Hutton,  and  Hattie  E.  Hutton, 
sons  and  daughters  of  Emeline  Hutton,  de- 
ceased, and  Bansom  Gibson,  son  of  Caroline 
Nash,  deceased,  and  grandchildren  of  Cath- 
arine Voorhees,  deceased,  take  each  one-fifth 
of  tlie  remaining  two-thirds  of  said  estate. 
It  is  further  ordered  that  costs  be  paid  out 
of  the  funds  in  the  hands  of  the  executor  to 
the  respective  parties,  as  follows:  A  solicit- 
or's fee  of  $30  to  the  complalnaot;  a  solicits 
or's  fee  of  815  to  defendants  Homer  F.  Hut* 
ton,  Charles  W.  Hutton,  Emma  Catharine 
Hutton,  and  Hattie  £.  Hutton;  and  a  solic- 
itor's fee  of  615  to  James  H.  Voorhees  and 
Bansom  Gibson ;  and  that  the  executor  pay 
the  costs  of  this  court,  being  register  and 
sheriffs  costs,  to  be  taxed  by  the  register  of 
this  court. " 

After  a  careful  review  of  this  case,  and  the 
arguments  of  the  learned  counsel,  we  are  sat- 
isfied that  the  construction  given  to  this  will 
by  the  circuit  Judge  is  the  correct  one.  There 
can  be  no  question  but  thai  tl|e  snm  Ada 
Baxter  is  to  receive  is  fixed  and  definite.  This 
legacy  paid,  it  is  equally  certain  what  share 
of  the  remainder  James  H.  Voorhees  is  enti- 
tled to  have.  It  Is  one-third  of  the  same. 
These  two  legatee's  shares  disposed  of,  there 
is  nothing  remaining  indicating  in  any  way 
that  the  testatrix  intended  the  balance  of  her 
property  to  go  to  the  legatees  except  per 
capita.  The  persons  are  all  named  to  wliom 
she  intended  the  legacies  to  go,  and  no  cir- 
cumstance has  occurred  since  slie  made  the 
will  which  could  have  possibly  changed  the 
evidences  of  her  Intention,  or  that  would 
suggest  any  other  disposition  could  have 
been  contemplated  by  the  testatrix.  When 
these  elements  are  idl  lacking,  there  is  no 
room  left  for  doubt  as  to  the  direction  the 
legacies  must  take,  or  the  amount  thereof, 
and  where  such  is  the  case  the  authorities 
cited  by  the  learned  counsel  for  appellants 
have  no  application  whatever,  and  the  rules 
of  construction  contended  for  by  them,  though 
entirely  sound,  fall  to  have  any  pertinency  to 
the  facts  stated  in  the  record.  The  decree 
of  Judge  LovsRiDOs  will  therefore  be  af- 
firmed, with  ooata. 

MoBSE,  J.,  did  not  sit.  The  other  Jnstleea 
concurred. 
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Thomson  v.  Houan. 

(SupreTM  Cowri  of  MichiQan.   Oct.  26, 18S9.) 
Afpbai.— SuFFioiBNOT  or  Etidkhcx. 
Judgment  cannot  be  revened  on  the  gronnd 
that  the  evldeace  does  not  Bnpport  Uiie  flniitl^^ 
where  there  is  testimony  ■DS^Kntlng',  tendlnfto 
•npport,  all  of  them. 

Error  to  circuit  eonrt,  Kent  coonty. 

Action  b7  Donald  L.  Thomson  agalnat  John 
F.  Honian.  Judgment  for  plaintiff.  De- 
fendant brings  error. 

C.  C.  HotBeUt  for  appdlant  Ward  A 
Ward,  for  appellee. 

Sherwood,  0.  J.  This  snlt  was  an  action 
In  OMumpgit  for  work  and  labor  of  the  plain- 
tiff alleged  to  have  been  performed  for  the  de- 
fendant, a  portion  of  wfalc^  was  charged  for 
by  the  hour,  at  40  cents  per  hour,  and  the 
other  service  la  charged  for  by  the  wedr.  at 
925  per  week,  and  for  which  the  plaintiff 
dalmed  he  had  such  an  agreement  with  the 
defendant.  A  setoff  was  noticed  under  the 
general  lasne  pleaded  by  the  defendant.  The 
cause  came  to  the  Kent  circuit  by  appeal  from 
a  justice's  court.  Upon  the  trial  In  the  clr> 
cult,  which  was  bad  before  tbe  court  witfaont 
a  jury,  the  plaintiff  obtained  judgment  for 
0141.92.  Tbe  defendant  presents  the  case  in 
this  conrt  upon  a  record  containing  alt  tbe 
tMtimony  for  review.  The  circuit  judge, 
after  liearlng  the  evidence  in  the  case,  made 
the  following  finding  of  facts:  "That  on  the 
7th  day  of  November,  1887.  tbe  pl^ntlff,  at 
the  request  of  the  defendant,  commenced  to 
work  in  the  defendant's  store.  In  tbe  city  of 
Grand  Baptds,  and  continued  to  work  in  said 
store  each  day  until  the  13th  day  of  Novem- 
ber, 1887,  ftid  that  the  number  of  bonrs  of 
labor  performed  by  him  during  that  time  was 
fifty-seven,  for  which  tbe  plaintiff  charged 
tbe  defendant  forty  cents  an  hour,  ortwenty- 
two  dollars  and  eighty  cents,  under  an  agree- 
ment between  the  said  parties  that  the  said 
defendant  should  pay  the  plaintiff  ttiat  price 
for  Bidd  woi^,  and  that  the  court  finds  that 
the  serrices  so  performed  were  of  the  value 
of  tiaS.SO,  which  the  plaintiff  is  entitled  to 
recover  from  the  snld  defendant  in  this  court. 
The  court  further  finds  tfaat  on  the  14th  day 
of  November,  1887,  at  the  special  Instance 
and  request  of  tbe  defendant,  the  plaintiff 
commenced  to  work  in  the  defendant's  store 
by  the  week,  under  an  agreement  between 
the  plaintiff  and  the  defendant  that  the  plain- 
tiff should  receive  the  sum  of  $25  per  week 
for  such  services,  and  work  continuously  by 
the  week  until  the  4tb  day  of  January.  1888. 
for  which  be  charged  the  defendant  twenty- 
five  dollars  per  wei'k  under  said  agreement. 
The  court  further  finds  from  the  evidence 
that  the  plaintiff's  said  services  were  worth 
the  sum  of  $25  a  week,  and  that  the  plaintiff 
is  entitled  to  receive  In  this  case  the  sum  of 
$25  per  week  from  the  7th  day  of  November, 
1887,  to  the  4th  day  of  Jnne.  1888.  less  the 
payments  which  were  made  by  the  defendant 
to  the  plaintiff  from  time  to  time,  to  apply 
upon  this  account.   And,  after  deducthig 


tbe  payments  which  were  so  made,  there  re- 
mained on  June  5,  1888.  a  balance  dne  to 
plaintiff  from  tbe  defendant  of  one  hundred 
and  forty-one  dollars  and  ninety-two  eents.** 
It  Is  claimed  by  ooansel  for  the  defendant 
that  the  evidence  does  not  support  these  find- 
ings. There  was  testimony  in  the  ease  eap- 
porting,  or  tending  to  support,  each  and  idl 
of  the  flndingst  and  that  is  as  tar  as  we  can 
go  upon  that  point,  however  much  we  might 
feel  disposed  to  differ  wiUi  the  learned  circuit 
judge.  The  weight  of  the  evidence  was  for 
him,  and  not  for  us,  to  determine.  This  as- 
signment of  error  cannot  be  sustained  npoa 
tbe  record.  Four  exceptions  were  taken  to 
rulings  of  the  conrt  in  admitting  the  testi- 
mony. Ve  have  examined  each  these,  and 
have  been  unable  to  perc^ve  that  any  error 
was  committed  by  the  court,  under  these  ex- 
ceptions, which  eonld  have  prejudiced  the 
rights  of  tbe  defendant.  The  Judgment 
most  therefore  be  affirmed.  The  other  jni- 
tices  concurred. 


Bbowh  «(  oI.  e.  Bmo  st  ol. 

(AiprefM  Court  tsf  UieMiaon.  OcL  8S,  ISSOi) 

OoHDinOBAi  SAUH— iMJUNOIIOir— Apraii.uLB 

Ohdbks. 

1.  Where  one  has  contracted  to  famish  logs  to 
he  cnt  into  shln^as,  payment  to  he  madft  In  notes 
of  the  vnrohaser,  wt  the  title  to  remain  in  the  sell- 
er unm  the  notes  are  paid,  and  the  shingles  have 
been  sold  by  the  puroaaser  to  others,  who  threaten 
to  remove  tnem  from  the  jnrisdiotion  of  the  court, 
a  bill  b7  the  seller  to  enjoin  their  removal,  tor  a 
reoeiver.and  to  forooto— oorni^alnanff  aliao,  which 
fails  to  allege  that  the  defendants,  who  threaten  to 
remove  the  property,  are  peonnlarlly  trreeponsible, 
does  not  show  a  right  to  eqnitsble  relief. 

Sl  Where  property  la  sold,  p^rment  to  he  mad* 
In.notes  of  the  purchaser,  bat  the  title  to  remain 
in  the  seller  until  the  notes  are  paid,  ahd,  after  a 
sale  of  Qie  property,  without  delivery,  by  the  pur- 
chaser to  another,  injunction  is  aranied  restrain- 
ing botii  purchasers  from  dispoung  of  the  same, 
an  order  refusing  to  dissolve  the  MjnnctloD,  ana 
appointing  a  receiver  to  takeposaesston  of  tha  pnp- 
erfri  is  an  appealable  order. 
SSBBWOOD,  C.  jr.,  disaenta. 

Appeal  fromclrcuitcourt,  Saf^wconnty. 

Bill  by  WiUiam  N.  Brown  and  John  0. 
Leaton  against  Charles  E.  Bing,  Elliott  0. 
Eastman,  Sidney  L.  Eastman,  and  Fred 
Hempy  to  enjoin  the  disposal  of  properly, 
and  for  the  appointment  a  reccdver.  Or- 
der for  complainants.   Defendants  appeal. 

Wheeler,  McKnight  di  Grant,  for  appd^ 
lants.  ffanOiett,  Stark  A  Manch^t,  for  ap- 
pellees. 

LoKG,  J.  We  take  the  statement  from  the 

brief  of  complainants*  counsel  as  to  the  claim 
made  in  the  bill.  Tbe  complainants,  on  Feb- 
ruary 9,  1887,  by  two  contracts,  agreed  to 
sell  toCharles  E.  Ring  2.000,000  feet  of  white 
pine  shingle  logs,  to  be  delivered  by  tbem  in 
the  limits  of  the  Tittabawasaee  tuora.  for  $7 
per  thousand  feet,  payable,  on  one  contract, 
$2,000  in  90 days.  $1,500  In  4  months,  $1,500 
in  6  months,  In  notes  of  Mr.  Bing,  and  the 
balance  (of  $5,500,  more  or  less)  In  90  days 
from  d^vexy  of  logs  In  boom  limits,  txy 
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Bing*8  notes.  If  Ifae  complalnantB  bo  desire. 
PMyroents  nnder  the  second  contract  were 
to  be  S500  down,  91.000  In  4  months,  $500 
in  6  months,  In  Ring's  notes,  and  balance 
($1,500.  more  or  less)  In  90  dajrs  from  deliv- 
ery of  the  in  the  boom  limits,  by  Ring's 
noteB*  if  complainants  so  desired.  A  scale  of 
the  logs  was  to  be  made  by  D.  0.  Kendall, 
who  was  to  decide  when  the  logs  were  deliv- 
ered In  the  boom  limits.  Both  the  contracts 
contain  the  following  provision,  viz.:  "It  is 
f  orthor  agreed  that.  In  case  said  second  party 
desire  to  renew  any  of  the  above  notes,  first 
parties  agree  to  Indorse  snch  renewals,  should 
they  be  presented  for  payment,  until  the 
shingles  manufactured  fromithe  logs  herein 
bargained  for  shall  be  sold.  It  is  expressly 
understood  that  the  title  to  s^d  logs,  and  the 
shingles  manufactured  therefrom,  shall  re- 
main in  the  first  parties  until  all  the  notes 
given  in  payment  by  second  party  to  first  par- 
ties are  paid ;  also  agreed  that  a  discount  on 
all  notes  shall  be  paid  by  second  party. "  Both 
contracts  provided  that,  in  case  the  winter 
should  make  it  impossible  to  get  in  the  full 
quantity  of  logs,  then  the  first  parties  only 
sell  and  deliver  snch  an  amount  as  they  shall 
have  at  the  breaking  np  of  hauling;  and,  in 
case  the  mill  operated  by  second  party  should 
blow  up  or  bum  up,  he  should  take  only  so 
many  of  the  logs  as  he  should  manufacture 
up  to  that  date,  and  the  notes  in  excess  of  the 
amount  manufactured  to  be  paid  back  by  the 
first  parties. 

The  complainants  filed  their  bill  setting 
out  these  contracts,  and  state  that  they  put  tn 
about  1,700,000  feet  of  the  logs,  for  which 
Bing  delivered  to  them  his  notes,  except  such 
notes  as  were  to  beezecutedafter  the  delivery 
of  the  logs  in  the  boom  limits, — the  quantity 
of  logs  d^lvered  from  the  boom  to  Bing,  and 
which  were  manufactured  by  him  into 
shingles,  being  1,052,590  feet  by  the  scale; 
that  there  has  been  paid  on  them  only  01, 140 ; 
and  that  there  la  now  due  and  unpaid  $6,618. 
It  is  further  claimed  by  the  bill  that  Htng 
manufactured  the  logs  Into  shingles  at  the 
mill  operated  by  him  at  Saginaw,  piled  his 
shingles  on  his  dock,  and,  without  the  knowl- 
edge or  assent  of  the  complainants,  sold  to 
parties  unknown  to  them  large  quantities  of 
the  shingles;  that  with  the  assent  of  Wells, 
Stone  &  Co.,  who,  for  a  time,  held  said  con- 
tracts and  notes  as  a  security  by  assignment 
from  the  complainants,  said  Bing  sold  to  C. 
&  E.  Ten  Eyck  and  to  Wells,  Stone  &  Co.  a 
small  portion  of  said  shingles,  the  proceeds 
of  which  were  applied  on  said  purchase  price 
of  said  togs,  being  the  said  sum  of  $1,140; 
and  that  Bing  sold  all  the  balance  of  the 
shingles  to  the  defendants  Elllolt  O.  East- 
man. Sidney  L.  Eastman,  and  Fred  Hempy, 
who  claim  to  own  them,  by  said  purchase, 
free  from  any  claim  or  title  of  the  complain- 
ants, and  assert  their  intention  to  remove 
them.  There  are  about  1,000.000  of  those 
shingles  now  on  the  docks.  The  bill  avers 
that  King  is  entirely  irresponsible;  that  he 
represented  to  complainants,  from  time  to 


time,  that  he  bad  no  opportunity  to  make 
sale  of  the  shingles,  and  that  they  were  Ig- 
norant of  any  sales  made;  that  Bing  has  sold 
witliout  their  knowledge.  Intending  to  cheat 
and  defraud  them ;  that  some  of  the  shingles 
have  been  removed  beyond  the  jurisdiction  of 
the  court,  and  thoae  remaining  on  the  dock 
are  exposed  to  loss  by  fire,  and  are  so  exposed 
that  they  cannot  be  insured,  and  they  are  also 
exposed  to  clandestine  removal.  The  bill 
prays  for  an  injunction  t^inst  defendants 
to  prevent  the  removal  and  disposition  of  the 
shingles,  and  for  the  appointment  of  a  re- 
ceiver to  take  care  of  them  pending  suit. 
The  bill  asserts  that,  upon  the  facts,  the  com- 
plainants have  an  equitable  lien  upon  the 
shingles,  and  seeks  to  foreclose  the  lien  by  a 
sale  of  the  shingles  under  the  decree  of  the 
court.  A  prelimlnai7  injunction  was  Issued, 
forbidding  the  removal  or  disposition  of  the 
shingles  by  the  defendant. 

The  defendant  Bing  filed  an  answer  not 
sworn  to.  The  defendants  Eastman,  East- 
man &  Hempy  filed  an  answer  sworn  to  by 
Elliott  O.  Eastman,  and  say  they  bought 
1,400,000  shingles,  and  paid  full  value  for 
them  at  the  time  of  the  purchase;  that  they 
are  bona  fide  purchasers  for  value;  that  they 
shipped  of  said  shingles,  during  last  fall,  In 
all  about  90,400  in  weekly  shipments,  and  the 
shingles  so  bought  were  the  last  of  the 
shingles  from  complainants*  said  logs;  aver, 
on  information  and  belief,  that  complainants 
knew  that  Bing  was  making  sales  of  the 
shingles  to  different  parties  named;  and  deny 
that  complainants  have  any  Interest  In  the 
shingles;  and  also  deny,  on  information  and 
belief,  the  equities  of  the  bill;  and  claim  the 
benefit  of  a  demurrer.  Upon  the  filing  of 
these  answers,  the  defendants  entered  a  mo* 
tlon  for  the  dissolution  of  the  injunction, 
basing  the  application  upon  the  answer  filed; 
no  affidavits  being  filed  on  the  motion.  This 
motion  came  on  to  be  beard,  together  with 
complainants'  motion  for  the  appointment  of 
a  receiver,  before  his  honor,  Judge  Gaqe,  of 
the  Saginaw  circuit,  who  on  April  22,  1889, 
denied  the  motion  for  dissolution  of  the  in- 
junction, and  appointed  Mr.  Faman  C.Stone 
as  receiver,  directing,  in  such  order,  that 
said  receiver  take  nossession  of  said  shingles, 
and  hold  and  Aiapoae  of  the  same  only  under 
the  direction  of  the  court.  From  this  order 
the  defendnnts  EastmsLO,  Eastman  A  Hempy 
appeal  to  this  court. 

It  Is  insisted  by  counsel  fo^  complainants 
that  this  order  Is  not  appealable;  that  it  does 
not  In  any  manner  dispose  of,  or  pass  upon, 
or  prejudice  the  merits  of  the  case;  that  it 
does  not  take  the  properly  from  the  appel- 
lants* possession,  and  is  in  no  senae  a  final 
order.  Counsel  cites  many  cases  in  support 
of  this  proposition;  but  we  do  not  think  the 
case,  upon  the  facts  stated,  comes  within  the 
principles  stated  in  those  cases.  Here  the 
defendants  claim  to  be  the  bona  Jlde  pur- 
chasers of  these  shingles,  and  to  have  paid 
for  them  their  full  value,  and  to  have  shipped 
a  large  part  In  weekly  shipments.  As  be- 
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tween  Ring  and  themselreB,  they  are  en- 
titled lohave  possession  and  control  of  them. 
The7  have  taken  possession  and  shipped  a 
part;  and,  as  to  the  balance,  (the  500,000  in 
controversy  here,)  they  have  taken  such  pos- 
session as  is  ordinarily  taken  of  such  proper- 
ty. By  the  tenns  of  the  injunction  they  are 
prohibited  from  remoTing  them  or  disposing 
of  them,  and  by  the  appointment  of  the  re- 
ceiver their  rights  and  Interests  are  inter- 
fered with,  and  their  rights  to  ship  them  so 
far  prejudiced.  The  order  is  appealable,  un- 
der all  well-settled  rules.  An  ordor  appoint- 
ing a  receiver  is  appe^bl«  when  it  takes 
fmm  a  party  a  possession  to  wlileb  he  is  en- 
titled of  right.  Taylor  t.  Sveet.  40  Mich. 
7S9. 

The  facts  stated  in  the  bill  do  not  bring  the 
case  under  any  general  head  of  equity  juris- 
diction. The  right  of  action  does  not  seem 
to  tiedependent  upon,  or  connected  with,  any 
equitable  feature  or  incident.  While  it  is 
true  the  bill  asks  for  an  accounting  by  the 
defendants  touching  the  amount  due  under 
the  contracts  with  Bing,  and  the  value  at  the 
shingles  claimed  to  have  been  converted  by 
the  other  defendants,  and  that  the  complain- 
ants may  be  decreed  to  have  an  equitable  lien 
upon  all  shingles  manufactured  from  said 
logs  so  sold,  yet  nofraud  or  miBtakeis  claimed 
iu  making  the  contract,  and  no  trust  rela- 
tions exist  between  the  parties.  The  case 
presented  by  the  bill  is  that  valid  contracts 
were  made  between  the  complainants  and 
Ring  by  which  lUng  was  to  take  the  logs  in- 
to his  possession,  manufacture  the  same  into 
shingles,  and  pay  to  oomplainants  certain 
amounts  of  money,  evidenced  by  these  sev- 
eral notes,  and  that  tlie  complainants,  under 
the  contracts,  retained  the  title  to  all  such 
logs  and  shingles  until  the  full  amount  due 
on  the  uotea  was  paid;  and,  further,  that 
the  other  defendants  claim  to  have  purchased 
said  shingles  from  Bing,  and  threaten  to  re- 
move the  balance  undisposed  of  out  of  the 
jurisdiction  of  the  court.  The  contract  it- 
self does  not  state,  in  express  terms,  by  whom 
the  shingles  were  tu  be  sold.  It  ia  evident, 
however,  that  tbe  notes  were  to  be  paid  out 
of  the  moneys  arising  from  the  sale  of  the 
shingles.  Complainants'  counsel  insists  that, 
under  the  true  construction  of  these  con- 
tracts, it  required  tbe  joint  acts  of  complain- 
ants and  King  before  salee  could, be  made, 
and  the  title  to  the  shingles  pass  to  the  third 
party,  and  tliat  the  attempt  of  Ring  to  sell 
and  dispose  of  them  to  the  other  defendants 
was  a  fraud  upon  their  rights.  In  this  con- 
troversy, however,  we  are  not  called  upon  to 
give  a  construction  to  this  porUon  of  the 
contract,  as  we  are  satisfied  that  no  case  Is 
made  by  the  bill  giving  a  court  of  equity 
jurisdiction.  The  fact  that  Ring  may  have 
sold  in  violation  of  the  contract,  and  in  fraud 
of  the  complainants,  does  not  create  an  equity 
which  would  entitle  coraplainanta  to  main- 
tain the  bill;  and  the  fact  that  the  other  de- 
fendants threaten  to  remove  the  property  out 
of  the  jurisdiction  of  the  court  would  not 


create  such  a  right  There  is  no  dalm  In  the 
bill  that  the  appellant  defendants  are  pecuni- 
arly  irresponsible.  If  the  complainants  are 
the  owners  of  tlie  shingles  unsold,  or  have  a 
lien  upon  them  superior  to  any  rights  which 
the  appellant  defendants  claim  under  their 
purdiase  from  Bing.  they  have  a  complete 
and  adequate  remedy  at  law,  as  wdl  as  for 
the  portion  of  the  shtngles  which  these  de> 
fendaota  have  already  sold  and  converted.  If 
complainants'  theory  is  correct,  and  the  con- 
tracts warrant  the  construction  claimed  by 
them,  we  see  no  reason  why  thdr  rights  ma/ 
not  be  litigated  in  an  acUon  of  replevin  for 
the  shingles  now  remaining  within  the  juris- 
diction of  the  ODurt,  or  in  any  other  appro- 
priate action  at  law  for  their  value,  as  well 
as  for  the  value  of  those  which  complainanta- 
claim  the  appealing  defendants  have  hereto- 
fore shipped,  and  the  proceeds  oi  which  -they 
have  converted.  The  order  appointing  the 
receiver  must  be  vacated  and  s^  aside,  and 
complainants*  bill  dismissed,  with  costs  o£ 
both  courts. 

Sherwood,  C.  J.,  dissents,  (post,  p.  1152.) 
The  other  justices  concurred. 


Obber  «.  AKaLBHIRB: 
iSuprme  Court  of  MUMaan.  Oot  W,  1889:) 
BoumtARiBB— Tmhobs— Adtbbsb  Possusnnr. 
1.  In  an  notion  wherein  title  is  olalmed 
adverse  poBsesBion  of  land  bounded  by  a  fenoa- 
olaimed  not  to  be  on  tbe  tme  line,  it  Is  oorreot  %» 
charge  that,  If  the  parties  treated  and  aoqnieeoed 
in  the  fence  as  the  true  boundary  line  for  a  period 
of  16  yean,  then  It  becomes  Immaterial  where  the- 
actual  line  of  tbe  old  original  survey  may  bav» 
been. 

a.  It  iB  also  proper  to  Charge  that  If  tbe  re- 
qnired  adverse  possession  is  found  "it  is  wholly 
unmaterlal  how,  or  by  what  right  or  authority, 
the  fenoe  came  to  be  oonstmoted  and  miUntaiaea 
at  the  place  or  along  the  line  where  it  stood,  [at 
the  oommenoemeat  of  the  snit,]  If  It  ww  by  or 
through  an  error  or  mi&talro.  ** 

8.  Where  title  Is  Claimed  by  adverse  posses- 
sion, if  the  posioaston  la  by  aotnal  oooupation  of  the 
possessor  under  claim  of  Utie,  it  ia  vmbls,  open, 
notorious,  distinct,  and  will  be  preeomad  to  be  oos- 
tUe. 

Error  to  clrcait  couxtt  Washtenaw  oounfy^ 
KntNE,  Judge. 

Action  of  trespass  by  Charles  M.  Oreen 
against  Samuel  Anglemire.  Judgment  (or 
plaintiff.   Defendant  brings  error. 

Frank  B.  Jonett  for  appellant.  S.  B. 
Iforrit,  for  appellee. 

Sherwood,  C.  J.  The  plaintiff  bringa 
trespass  for  a  wrongful  entry  upon  his  land. 
The  plaintiff's  declaration  describes  the  land, 
and  bounds  it  upon  one  side  by  what  heclaima 
to  be  a  division  fence.  He  claims  the  locus 
in  quo  is  covered  by  his  deed,  but,  if  not, 
he  insists  he  has  acquired  title  thereto  by 
adverse  possession.  The  defendant,  whose 
lands  adjoin  the  plaintiff's  on  the  side  bound- 
ed by  said  fence,  claims  title  to  the  strip 
In  question,  and  contends  the  fence  never 
stood  upon  the  line  between  parties,  but  upon 
hia  landSt  and  was  always  so  oaderstood  to- 
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be  by  the  parties  and  their  grantors.  The 
Issue  was  tried  in  the  Washtenaw  clrcnit, 
and  the  plaintiff  recovered.  The  defendant 
brings  error.  Oreen'a  land  Ilea  west,  and 
Anglemire''s  east,  of  the  line  between  them. 
Frwfa  were  offered  on  the  trial,  which  was 
bad  before  a  jury,  tending  to  support  both 
positions  taken  by  the  plaintiff .  viz.,  that  he 
held  by  title  and  adverse  possession,  and  both 
were  controverted  on  the  part  of  the  defend- 
ant. Nnmerotis  objections  and  exceptions 
were  taken  to  the  rulings  of  the  court  In  re- 
ceiving or  rejecting  testimony,  but  we  have 
discovered  no  error  in  l^ese  rulings  by  which 
tlw  defendant's  ease  was  pr^ndind,  or  need- 
ing discussion  herdn. 

We  see  no  objectdon  to  the  depreciating 
manner  In  which  counsel  for  plaintiff  spoke 
in  his  argument  to  the  jury  of  the  manner 
in  which  surveys  are  frequently  made,  and 
the  litigation  and  vexation  caused  thereby. 
These  things  have  become  matters  of  com- 
mon knowledge,  and  the  more  generally 
known  the  lees  liable  will  parties  be  likely  to 
be  led  astray,  and  jurors  will  be  more  apt 
to  place  the  proper  estimate  upon  this  class 
of  teatlmony.  I^pedally  does  this  become 
important  as  time  Is  fast  removing  or  oblit- 
erating the  old  monuments  and  physical  evi- 
dences of  original  survcrys,  under  which  all 
the  lands  in  the  state  have  been  taken  np, 
Improved,  and  are  now  held  by  most  owners. 

Upon  this  subject  two  portions  of  the 
charge  as  given  by  the  court  were  excepted 
to  by  connsel  for  the  defendant.  They  are 
as  follows:  After  having  given  the  clrcum- 
atancea  under  which  the  defendant  would  be 
entitled  to  prevail,  the  learned  circuit  judge 
then  said:  "If,  however,  from  the  evidence 
in  this  case,  you  find  that  the  parties  to  this 
contest  and  their  respective  grantors  have 
treated  and  acquiesced  in  this  fence  as  the 
true  boundary  line  for  a  period  of  flTteen 
years  prior  to  the  20th  of  May,  1B88,  then  It 
becomes  Immaterial  and  unimportant  where 
the  actual  line  of  the  old  original  survey 
may  tutve  been;  It  would  now  be  too  late  to 
disturb  it.  and  the  plaintiff  would  be  entitled 
to  recover."  "The  peace  of  the  community 
requires  that  all  attempts  to  disturb  lines 
with  which  the  parties  concerned  have  long 
been  sattsAed  should  not  be  encouraged,  for 
government  surveys  are  not  always  accurate, 
and  the  evidence  of  such  surveys  may  become 
indistinct  or  lost;  and  if,  after  a  long  series 
of  years,  old  and  well-established  lln«i, 
which  have  been  recognized  as  true  bound- 
aries, were  set  aside  by  new  surveys,  neces- 
sarily the  mischief  arising  from  such  a  policy 
would  be  Incalculable,  and  titles  to  property 
thrown  into  vast  and  endless  confusion." 
We  see  no  fault  in  these  charges.  They  are 
{leculiarly  applicable  to  the  facts  In  this  case. 
We  find  no  error  in  rejecting  the  special  re- 
quests declined  by  the  court.  They  ask  the 
jury  to  return  the  evidence,  instead  of  facts 
found  therefrom.  The  latter  was  the  object 
to  l>e  attained  under  the  rule  allowing  such 
questions  to  be  submitted  and  answered. 


The  following  charges  were  given  by  the 
court,  vis. :  "  A  party  who  has  actual  title  to 
property  may  lose  it  by  allowing  anotherper- 
son  to  bold  the  land  adversely  to  himself.  To 
constitute  adverse  possession,  that  possession 
must  be  actual,  continued. — that  Is,  not  in- 
terrupted,— Tlsible,~8omething  that  can  be 
seen, — notorious,  distinct,  and  hostile,  and 
If  the  owner  of  land  remains  inactive,  and  ac- 
quiesces in  that  adverse  possession,  his  title 
Is  gone,"  **If  yon  find  from  the  evidence 
that  the  fence  was  constructed  by  the  plain- 
tiff or  his  predecessora  in  ownership  more 
ttian  twenty  years  ago,  and  that  such  fence 
has  been  maintained  on  the  line  where  it  was 
constructed  for  the  full  period  of  fifteen  years 
prior  to  tlie  20th  day  of  May,  1888.  last  May, 
and  that  the  plaintiff  m  his  predecessors  in 
ownmhip  have  occupied  the  land  on  the 
west  side  thereof,  claiming  the  same  to  be 
their  land,  to  and  np  to  the  fence  during  the 
fifteen  years  prior  to  May  20. 1888,  and  that 
■uch  possession  and  occupancy  has  Iwen  ad- 
veraei  contlnnons,  open,  and  hostile,  then 
yonr  verdict  must  be  for  the  plaintiff.  If 
you  find  that  continued  adverae  possession  in 
the  plaintiff,  or  in  the  plaintiff  and  his  pred^ 
cessors  in  ownership,  then  you  are  instructed 
that  it  is  wholly  immaterial  where  the  fence 
was  constructed  or  has  been  maintained, — <m 
or  along  the  true  line  or  otherwise."  "If  you 
find  such  continued  adverse  possession  in  the 
plaintiff,  or  in  the  plaintiff  and  his  predeces- 
sors in  ownership,  then  you  are  instructed  it 
is  wholly  immaterial  how,  or  by  what  right 
or  authority,  the  fence  came  to  he  construct- 
ed and  maintained  at  the  place  or  along  the 
line  where  it  stood  on  the  20tb  day  of  May, 
1888,  If  It  was  by  or  through  an  error  or  by 
a  mistake;  that  is,  If  It  was  originally  placed 
there  by  mistake,  the  plalnUff  may  still  re- 
cover, if  it  has  remained  there  that  length  of 
time  and  under  the  circumstances  I  have 
Intimated." 

Statutes  limiting  the  right  to  bring  acUona 
for  the  recovery  of  land  are  for  the  purpose 
of  preventing  litigation,  quieting  title,  and  se- 
curing peace  among  citizens.  They  are  stat- 
utes at  repose,  and  have  come  to  be  r^arded 
by  courts  and  jurors  with  favor,  rather  than, 
as  formerly,  with  disfavor.  Jewett  v.  Petit, 
4  Mich.  508;  Toll  v.  Wright,  37  Mich.  101; 
Palmer  V.  Palmer,  36  Mich.  487;  Gautier  v. 
Franklin,  1  Tex.  733.  The  extent  of  the  pos- 
session which  secures  a  title  in  this  way  to 
the  possessor  Is  a  fact  to  be  established  in  all 
such  cases  upon  the  trial,  and  It  la  always 
competent  to  establish  it  by  any  testimony 
relevant  for  that  purpose.  It  is  not  neces- 
sary in  all  cases  that  the  possessions  should 
be  inclosed  by  a  fence,  or  that  when  a  fence 
Is  required  It  should  be  any  particular  kind 
of  a  fence,  or  that  It  should  be  what  is  known 
aa  a  "lawful  fence;"  but  any  kind  of  fence, 
when  one  Is  required  at  all,  will  answer, 
which  shows  an  intention  to  make  the  pos- 
session exclusive;  and,  when  title  is  claimed 
under  a  deed,  the  deed  is  the  best  evidence 
of  the  extmtof  the  possession;  aad  when  the 
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deed  Is  applied  for  tbat  purpose  the  osme 
niles  of  evidence  apply  in  a  case  of  ndTerse 

possession  as  in  any  other  case,  and  no  more 
than  a  preponderance  of  evidence  is  ever  re- 
quired to  establish  sudi  a  possession.  The 
action  is  always  civil  in- vhich  the  claim  is 
made,  and  the  testimony  is  to  be  governed 
by  the  rules  proper  in  other  civil  cases.  We 
think  there  no  reasonable  objection  to  the  lasl 
three  charges.  When  the  possession  is  by 
actual  occupation  of  the  possessor,  or  by  bis 
tenants  under  claim  of  title,  bis  possession 
is  visible,  open,  notorious,  distinct,  and  will 
be  presumed  to  be  hostile.  In  such  case  the 
conditions  are  all  sufficiently  complied  with 
to  make  the  possession  adverse,  and  auffl- 
ciently  notified  to  other  claimants,  or  parties 
interested.  Many  minor  points  are  made  in 
the  assignments  of  error.  We  have  said  all, 
however,  we  deem  necessary  in  disposing  of 
the  case,  and,  no  error  appearing  in  the  rec- 
ord, tt»  judgment  at  the  circuit  must  be  af- 
firmed.  The  other  justices  concurred. 


O'DONHBIJ.  «.  PJUBIN. 
(Avranw  Court  of  MicMaan.  Oob  SB,  U8».) 
HoNXT  Had  akd  Racamn. 

At  a  tax-Bale  all  bidden  tinder  sales  for  the 
taxes  of  1888  were  bound,  aa  the  plaintiff  knew,  to 
take  the  same  land  for  the  taxes  of  1883  also,  and 
the  plaintiff  bid  and  paid  to  the  teeasnrer  the 
amount  of  the  taxes  for  1888,  but  refosed  to  make 
payment  of  the  taxes.  The  treasurer  there- 
upon, without  authority  from  plaintiff,  turned  the 
money  over  to  the  state,  and  prepared  certificates 
of  sale,  for  both  years,  of  land  sufBoient  to  equal  the 
amount  paid  in,  whloh  certificates  the  plaintiff  re- 
fused. Held,  that  the  plaintiff,  it  he  demanded  a 
return  of  the  money,  was  entitled  to  maintain  an 
action  Againat  the  treasurer  for  the  same,  aa  for 
money  had  and  received. 

Error  to  circuit  court,  Saginaw  county; 
Gage,  Judge. 

Assumpsit  by  William  A.  O'Donnell 
against  James  W.  Ferrin.  Judgment  for 
defendant.   Plaintiff  brings  error. 

Trask  A  Smith,  for  appellant. 

Long,  J.  This  action  is  in  assumpsit, 
brought  in  justice's  court,  where  plaintiff 
had  judgment,  which,  upon  an  appeal  to  the 
circuit  court  for  Saginaw  county,  was  re- 
versed. Plaintiff  brings  the  case  to  this 
court  by  writof  error.  Upon  thetrial  in  the 
circuitcourt  the  plaintiff  was  called  as  a  wit- 
ness in  his  own  behalf,  and  testified.  sul>- 
stantially,  tbat  he  attended  the  tax-sales  in 
October,  1B86.  at  the  county  treasurer's  of- 
fice, ;ind  there  bid  in  several  descriptions  of 
lands  for  delinquent  taxes.  That  these  sales 
were  being  made  by  the  defendant  as  county 
treasurer  of  Saginaw  fordelinquent  taxes  for 
tlie  years  1882  and  188o.  Tliat  sales  for  the 
taxes  fur  each  year  were  made  separately. 
The  sales  fur  the  taxes  of  1882  were  made 
first.  There  were  several  days  intervening 
between  the  sales  for  the  year  1882  and  1883. 
Tliat  within  two  or  tliree  days  after  the  sales 
he  went  into  the  office  of  defendant,  took  out 
bis  memorandum  of  purcliases,  and  told  de- 


fendant he  had  come  to  pay  the  amount  of 
his  bids,  when  defendant  told  him  he  was 
busy,  but  that  he  oould  leave  his  money,  and 
he  would  look  it  up  later,  and  that  he  then 
left  with  defendant  $120.29,  the  full  amount 
of  his  bids.  That  a  month  or  two  thereafter, 
not  having  received  his  certificates  of  pur- 
chase, he  went  to  defendant's  office,  and 
called  for  his  certificates,  and  was  there  in- 
formed by  the  defendant  tbat  he  had  not  left 
money  enough,  and  that  there  was  a  balance 
of  $809.12  due  on  the  lands  he  had  purchased 
for  the  unpaid  taxes  of  1882.  He  then  told 
defendant  lie  bad  not  bid  in  the  lands  for  the 
taxes  of  1882,  for  the  reason  that  the  taxes 
for  tbat  year  were  illegal  in  amount,  and 
would  be  contested.  That  defendant  then 
told  him  he  knew  he  had  not  bid  in  the  lands 
for  that  year,  but  tliat  he  could  not  sell  un- 
less the  purchaser  paid  the  taxes  fbr  both 
years.  That  he  reused  to  pay  the  taxes  for 
1882,  and  left  the  office.  The  defendant 
thereafter  commenced  suit  against  him  for  a 
penalty  of  twice  the  amount,  under  the  pro> 
visions  of  the  tax-law.  This  suit  was  never 
tried.  Some  time  in  1887  he  called  again 
upon  defendant,  when  he  said  he  had  taken 
certificates  tbat  came  within  a  few  cents  of 
the  bid,  and  canceled  the  other  bids,  and  re* 
turned  them  to  the  state.  That  defendant 
refused,  to  give  him  his  money  ba(A,  but  of- 
fered him  certificates  therefor,  which  be  re- 
fused, as  they  did  not  represent  the  lands  he 
bad  bid  off.  and  he  then  commenced  this  suit 
to  recover  for  the  money  paid  defendant. 
The  defendant  was  then  called  in  his  own  be- 
half, and  testified  substantially  as  follows: 
"I  was  the  treasurer  of  Saginaw  county  in 
1886,  and  as  such  made  the  sales  for  delin- 
quent taxes  that  year.  The  sales  were  made 
for  delinquent  taxes  of  both  1882  and  1883. 
1  sold  the  list  of  lands  for  delinquent  taxes  of 
1882  before  I  began  on  the  list  of  1883.  All 
lands  not  bid  in  by  some  one  for  taxes  of  1BS2 
were  struck  off  to  the  state.  At  the  com- 
mencement of  the  tax-sales,  I  read  to  the  bid- 
ders present  the  instructions  of  the  auditor 
general  as  to  how  the  lands  were  to  be  sold. 
After  that,  it  was  announced  each  morning 
that  taxes  of  1883  were  subject  to  prior 
taxes,  and  such  instructions  required  all 
lands  sold  for  taxes  of  1883  to  be  sold  subject 
to  the  taxes  of  1882.  After  the  sales  of  1882 
were  completed.  I  began  the  sales  of  1883, 
and  completed  them.  The  sales  lasted  six  or 
seven  days.  Soon  after  the  sale  was  over,, 
plaintiff  came  into  my  office,  and  took  out  a 
memorandum  of  the  lands  he  said  be  had  loid 
in,  and  said  he  had  come  to  pay  for  them.  I 
told  him  1  was  too  busy  then,  but  he  could 
leave  bis  money,  and  I  would  credit  It  on  the 
book  to  him.  He  left  me  $120.29.  When  I 
had  reached  the  lands  he  had  bid  in  for  the 
taxes  of  1883. 1  found  that  the  same  descrip- 
tions were  delinquent  for  the  taxes  of  1882 
to  the  amount  of  $309.12;  making  a  total 
amount  of  taxes  due  for  both  years  $429.41. 
I  wrote  the  plaintiff  to  call  and  see  me.  which 
he  did  a  short  time  after,  when  I  told  him  I 
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conid  not  issue  certiScates  of  purcbaae  to 
him  without  he  paid  tbe  taxes  on  the  sune 
land  for  1B82,  He  said  he  would  not  pay  the 
taxes  of  1882.  All  lie  wanted  was  certifi- 
cates of  purchase  for  the  lands  he  bad  bid  In 
for  the  year  he  had  bid  it  in.  I  told  him  I 
could  return  all  the  land  to  the  state  as  not 
sold,  and  return  him  his  money,  or  I  could 
select  out  of  the  lot  be  had  bid  ofE  what  would 
come  to  the  amount  of  money  be  had  paid 
me,  and  return  ttie  balance  of  tbe  lands.  He 
said  be  wanted  certificates  for  just  wbat  be 
bad  purchased,  and  nothing  else.  I  ofEered 
bim  the  money  he  had  left  with  me,  but  he 
went  away  without  taking  it.  When  I  came 
to  make  mj  return  of  lands  to  the  auditor 
general,  I  selected  of  the  various  parcels  bid 
in  by  plaintiff  some  lands  that  tbe  taxes  of 
both  years  amounted  totl20.13,  and  issued 
certificates  of  purchase  of  those  lands  to 
plaintiff,  and  returned  the  balance  of  tbe 
lands  piaintifF  had  bid  off  as  lands  sold  to  the 
state.  It  was  some  months  after  this  before 
I  saw  plaintiff  again.  He  came  into  the  of- 
fice, and  asked  if  his  certificates  were  ready. 
I  told  bim  I  bad  them,  and  got  tbem.  Plain- 
tiff took  out  bis  memorandum  of  purchase, 
and  I  started  to  read  tbe  certificates.  'When 
I  came  to  the  certificate  for  the  taxes  of  1S82, 
he  said  he  did  not  buy  for  that  year.  I  re- 
plied: *1  understood  you  did  not  bid  them 
in;  yon  bid  in  1883,  and  I  put  in  1882,  be- 
cause I  could  not  do  otherwise.*  We  had 
some  angry  words,  and  plaintiff  left  the  of- 
fice. Before  he  left  I  offered  blin  these  three 
certificates  and  sixteen  cents  in  money,  which 
he  refused."  These  certificates  were  then 
offered  and  received  in  evidence. 

Upon  this  state  of  facts,  the  court  charged 
the  jury,  among  other  things,  that  the  coun- 
ty treasurer  bad  no  authority,  under  the  law 
and  tbe  direction  of  tbe  auditor  general,  to 
sell  to  plaintiff  tbe  lands  for  tbe  taxes  of  1^. 
separate  from  the  taxes  of  1882;  that  the  law 
required  bim  to  receive  the  bids  for  both 
years,  or  none;  and  directed  the  jury  to  find 
a  verdict  in  favor  of  defendant.  The  law 
under  which  these  sales  were  made  provided 
that  tbe  sales  uf  both  years  should  take  place 
in  October,  1885,  and  that  "In  all  cases  when 
a  description  of  land  is  offered  as  state-tax 
land,  and  tbe  same  description,  or  any  part 
thereof*  shall  be  offered  in  the  regular  list  of 
lands  delinquent  for  taxes,  it  shall  be  tbe 
duty  of  the  county  treasurer  io  inform  tbe 
person  bidding  for  the  description  offered  as 
state-tax  land,  of  tbe  fee.**eto.«  "and  such 
person  shall  be  required  to  purchase  the  de- 
scription BO  offered  in  the  r^ular  list  at  the 
same  time  the  description  offered  as  state-tax 
land  is  bid  off  by  him;  and.  In  case  of  his 
n^Iect  or  refusal  to  do  so,  the  treasurer  sfaall 
decline  the  bid  of  the  person  so  refusing,  but 
shall  continue  to  offer  such  description  as  It 
no  bid  bad  been  made  thereon." 

Tbe  connty  treasurer,  at  tbe  opening  of 
the  sales,  noUfied  those  in  attendance  at  the 
s^e  th^  all  persons  bidding,  in  case  they 
purchased  from  the  regular  list  of  1883.  would 


be  required  to  pay  any  taxes  that  might  ap- 
pear in  the  list  for  the  year  1882.  Under 
this  proof,  which  was  not  In  dispute,  the 
court  further  directed  the  jury  that  "the 
county  treasurer  was  not  required  every  time 
be  offered  any  description  to  make  the  same 
notificaUon;  that  the  notification  made  at  the 
opening  of  the  sale  each  day  would  be  suffi- 
cient; that  the  law  required  him  to  receive 
from  tbe  bidder  for  both  years,  or  none. 

The  assignments  of  error  are  based  entire- 
ly upon  tbe  charge  of  the  court,  and  are  six 
in  number.  We  need  not  discuss  these  sev- 
eral assignments  of  error.  If  the  court  was 
not  in  error  in  directing  the  verdict  in  favor 
of  the  defendant,  under  tbe  circumstances 
here  stated,  then,  whatever  the  views  of  the 
court  may  have  been  upon  any  particular 
part  of  the  case,  or  upon  the  evidence,  be- 
comes wholly  immaterial.  Tbe  court  having 
directed  tbe  verdict  for  the  defendant,  bow- 
ever,  we  must  upon  this  record  assume  that 
the  evidence  of  the  plaintiff  is  true,  and  that, 
if  tbe  questions  of  fact  bad  been  submitted 
to  the  jury,  they  would  have  followed  the 
plaintiff's  evidence.  It  therefore  becomes 
necessary  to  consider  the  case  from  the  plain- 
tiff's evidence,  and  to  determine  whether, 
under  bis  own  erldeiicek  ha  was  entitled  to 
recover. 

His  contention  is  that  tbe  defendant  never 
offered  to  return  him  his  money,  and  be  so 
testified  on  the  trial.  In  almost  every  ottier 
essential  the  plaintiff  and  defendant  do  not 
disagree.  The  plaintiff,  it  appears,  attended 
the  sales  of  the  lands  for  taxes  of  1882,  and 
bid  in  certain  descriptions  of  lands,  and  at* 
tended  a  few  days  thereafter  the  sales  for 
taxes  of  1883,  and  also  bid  in  certain  descrip- 
tions.  He  desired  to  contest  tbe  validity  uf 
tbe  taxes  on  part  of  those  descriptions  adver- 
tised for  the  taxes  of  1882,  but  be  bid  off 
three  of  those  descriptions  advertised  for  tbe 
taxes  of  1882.  He  also  bid  off  the  same  three 
descriptions  for  tbe  taxes  of  1883.  He  also 
bid  off  three  other  descriptions  for  the  taxes 
of  1883,  which  were  also  advertised  for  the 
taxes  of  1882.  but  he  did  not  bid  off  the  hist 
three  descriptions  for  1882,  be  desiring  to 
contest  tbem.  Tbe  following  is  a  statement 
of  the  taxes  for  each  year;  those  marked  with 
a  star  being  the  bids  taken  by  the  plaintiff : 
Deeorlptions.      Taxes  of  1882.  1^zesofl888. 

ISO.  1— Lots  l,a,8,4,(^,^ 

7,8,  blk  8   W.41  nS-lT 

cor.  Doag- 

lass&KlQg  sc.  87.75  17.96 
No.  8— Lots  1,3,8,4,5.0, 

7,8,  blk  6   76.06  •18.17 

No.  4— Lots  1,3,8,4,5,  (  Lota  8,4,5,6,7,8.6  7,  44.28 

0,7,8,  blk  7..  1  nSwOO  lotalA3,B7n4.» 
No.  6— Lots  1,2,8,4, 

blk  9  na-SB  ni-oe 

NOb     Lots  1,2,8,4,6,6, 

T,wKof8,bia  •la.ss  nLoe 

Bldstaken40.18.  Bids  taken  80.U.tLiao.98 
not  "  219.S1.   "  not  "  44.8S.U.968.44 

Flalntlff  deposited  with  d^endant  the 
amount  of  Iiia  bids,  riz.,  •120.29.  On  learn- 
ing that  plaintiff  liad  tid^en  bids  on  lands  ad- 
vertised Cor  1882  that  he  had  not  also  taken 
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In  the  list  for  1883,  and  that  he  had  also  tak- 
en bids  for  land  advertised  for  1888  that  he 
had  not  also  tHken  in  the  list  for  1882,  de- 
fendant informed  plaintiff  that  in  everjsuch 
case  he  must  lake  the  bid  for  both  years,  or 
he  could  not  take  It  for  either  year,  as  sec- 
tion 59  of  the  tax  law  required  him  to  decline 
all  such  bids  that  did  not  include  both  yeaiB. 
FlaintifF  declined  to  take  the  bidn  as  the  de- 
fendant (and  section  59  of  the  tax  law)  re- 
quired, but  demanded  the  certlflcates  for  the 
bids  that  he  had  taken,  and,  on  being  refused, 
he  left  the  defendant's  office,  leaviiift  the 
money  that  he  had  deposited  for  his  bids, 
with  no  further  instructions  in  regard  to  it. 
The  defendant,  for  the  purpose  of  mi&ing 
his  returns  of  this  transaction  to  the  state, 
selected  from  plaintiff's  lands,  upon  which 
plaintiff  hRd  taken  the  bid  for  either  1882  or 
1883,  such  descriptions  as  would  the  most 
nearly  amount  to  the  sum  of  money  deposit- 
ed by  plaintiff,  and  made  out  certificates  for 
them  in  the  name  of  plaintiff,  intending  to 
make  these  certiOcatPS  comply  as  nearly  as 
possible  with  the  requirements  of  the  tax 
law,  and  laid  these  certificates  aside  to  be  de- 
livered to  plaintiff,  and  canceled  the  remain- 
der of  plaintiff's  bids,  and  returned  them  to 
the  auditor  general,  and  paid  money  de- 
posited with  him  by  plaintiff  over  to  the 
state.  Nothing  further  was  done  about  the 
matter  until  late  in  the  year  1887,  when 
plaintiff  demanded  his  money,  and,  payment 
being  refused,  he  commenced  this  suit. 

It  is  apparent  that  plaintiff  knew  En  fact, 
at  the  time  he  made  these  bids,  tliat  he  was 
not  entitled  under  the  law  to  hold  bids  under 
the  sates  of  lands  delinquent  for  the  taxes  of 
1883,  unless  he  also  took  the  bids  for  the 
sales  of  1882,  upon  the  same  descriptions. 
He  knew  that  his  lands  were  in  both  lists, 
and  attended  and  bid  at  both  sales.  It  is  not 
claimed  by  defendant  that  he  made  any  de- 
mand for  his  money  until  1887,  when  he  de- 
manded it,  and  pnyment  was  refused.  This 
was  after  the  county  treasurer  had  paid  the 
money  over  to  the  state,  and  set  aside  the 
bids  for  the  plaintiff  to  the  amount  of  the 
money  paid  by  him.  The  county  treasurer, 
in  making  the  sales  and  receiving  the  money 
on  such  purchases,  was  acting  as  the  agent 
of  the  state,  and,  if  the  plaintiff  then  had 
any  cause  to  complain,  defendant  contends 
that  he  should  have  made  liis  application  to 
the  auditor  general,  and  not  to  the  county 
treasurer.  This  action  is  not  brought  against 
the  defendant  to  recover  damages  for  any 
misconduct  or  negligence,  but  for  money  had 
and  received.  When  the  moneys  were  paid 
on  ttie  bids  made  by  plaintiff  under  the  sales 
for  taxes  of  1883.  he  was  bound  also  to  take 
the  same  lands  for  the  taxes  of  1882.  The 
statute  and  Instructions  from  the  auditor  gen- 
eral require  this,  and  It  Is  not  pretended 
that  plaintiff  was  ignorant  of  the  fact.  He 
refused  to  have  his  bids  canceled  In  the  Brst 
Interview  with  the  county  treasurer,  but  in- 
sisted on  retaining  them;  claiming,  however, 
that  he  was  not  bound  to  pay  the  taxes  on 


these  descriptions  for  1882,  because  of  some 
irregularity.  It  Is  not  shown,  however,  that 
the  defendant  had  any  instruction  from  the 
plaintiff  to  apply  the  funds  in  his  hands  as 
he  did.  They  were  left  with  him  to  apply 
upon  particular  bids,  and  upon  descriptions 
then  noted  by  him.  While  it  may  be  true 
that  the  plaintiff  was  not  entitled  to  hold  the 
bids  for  the  taxes  of  1883,  unless  he  also  took 
the  bids  and  paid  the  taxen  upon  the  same 
descriptions  for  1882,  yet  the  defendant,  as 
county  treasurer  or  as  agent  for  the  state  in 
making  the  sale,  could  not  compel  him  to 
take  the  bids  for  1882,  unless  he  might  so 
elect;  neither  had  the  defendant  the  right  to 
so  Apply  the  funds  in  his  hands,  unless  au- 
thorized to  do  so  by  the  plaintiff.  It  was  his 
duty,  if  the  plaintiff  was  not  entitled  to  hold 
the  bids  for  1883  without  taking  those  of 
1882,  to  have  canceled  the  entire  bids,  struck 
the  bids  off  to  the  state,  and  retained  the 
money  or  tendered  a  return.  Instead  of  this, 
and  without  any  authority  from  the  plaintiff, 
he  selected  the  descriptions  which  he  thought 
plaintiff  ought  to  take  to  meet  the  amount  of 
money  deposited,  and  made  certificates  to 
plaintiff  for  those,  and  returned  the  balance 
to  the  state.  This  action  was  not  authorized 
by  the  plaintiff,  and  we  know  of  no  rule  of 
taw  that  would  authorize  such  application  of 
funds  In  the  hands  of  a  party  belonging  to 
another.  The  court  was  in  error  in  so  hold- 
ing. There  seems  to  have  been  but  one 
question  of  fact  in  dispute:  Did  the  plain- 
tiff demand  his  money,  and  refuse  to  have  it 
so  applied?  If  he  did,  he  is  entitled  to  re- 
cover. If  not,  and  be  acquiesced  in  the  dis- 
position of  it  made  by  the  defendant,  or  rati- 
fied the  act  of  the  defendant  in  so  disposing 
of  it,  then  he  would  be  bound  by  such  ratifi- 
cation, and  ought  not  to  be  permitted  to  re- 
cover. The  judgment  of  the  court  below 
must  be  reversed,  with  costs,  and  a  new  trial 
ordered.    The  other  J  ustices  concurred. 


GULTEB  «.  ASMBTBOSQ* 

(SuprsiM  Ctturt  of  MiiMaan.  Oob  Kt  ISSOl) 

School  Offiobbb— Qcj^jfthtg— Rxoovhbt  op 
Books  asd  Papbbs. 

1.  Where  two  penoos  are  duly  eleoted  oasoas 
or  and  moderator,  and  tender  tdelr  aooeptanoM 
and  bonds  to  the  proper  olBoer,  but  are  prevented 
by  a  conspiracy  between  bltn  and  the  officers 
whose  plaoes  they  are  elected  to  from  qualifying, 
they  become  thereby  lawful  ofBoers;  and  one  ap- 
pointed by  them  as  school  director  to  fill  a  vacan- 
cy, who  qualifies,  becomes  director,  and  la  entitled 
to  the  papers  belonging  to  tbat  ofBoe. 

2.  Such  director's  remedy  to  recover  saoh 
papers  from  one  who  la  appointed  director  by  tbe 
old  assessor  and  moderator,  who  claim  to  hold  over 
by  reason  of  their  auccessors'  not  qnalifying,  is 
under  How.  St  Micb.  a  395,  entitled  ''^Prooaedlngs 
to  compel  the  delivery  of  books  and  papers  by  pab- 
lic  officers  to  their  sooceaaors, "  walcb  provides 
(section  S547)  that  tho  Buccesaor  can  take  the  pro- 
ceedings OB  well  aninst  any  ^ecaoa  having  po»- 
session  of  studi  books  and  papers  as  againat  bis 
predecessor. 

Certiorari  to  circuit  courti  Iiske  countj; 
J.  Btbom  JuDEiNSt  Judge. 
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A.  H.  StoarOuntt,  for  appellant.  Rantom 
Coirptrt  tax  ^ipellee. 

MOBSE,  J.  In  this  case  It  is  clear  that,  at 
the  annual  school  meeting  of  district  No.  8  of 
the  towDshipot  Pinora.  Lake  county,  held  on 
the  evening  of  September  3,  IS^,  John 
8peer8  was  duly  elected  assessor,  and  Levi 
W.  Kicker,  moderator.  This  Is  shown  by  the 
official  record  of  the  meeting,  made  up  and 
signed  by  Michael  Derschell,  director,  and  P. 
McLaughlin,  moderator.  Tbeseofficers  were 
elected  to  take  the  places  of  F.  McLaughlin 
und  John  Lindner.  The  record  also  shows 
that,  the  same  evening  of  the  annual  meet- 
ing, said  Speers  and  Bicker  wrote  oat  their 
acc<fptance  of  the  offices,  and  handed  the 
same  to  the  moderator,  Mcl^iughlin,  who 
either  handed  them  to  the  director,  Derschell, 
or  laid  them  on  the  table  in  front  of  them. 
When  the  director  left  the  building  where 
the  meeting  was  held,  be  gathered  up  all  the 
papers  on  the  table,  and  carried  them  away 
with  him.  The  next  day,  Speers  and  Bicker 
beard  rumors  that  they  had  not  properly  ac- 
cepted the  offices  to  which  they  had  been 
elected,  and  therefore  went  to  DerschelPs 
bouse  in  the  evening  to  again  tender  their 
acceptances,  but  found  him  away  from  home. 
On  the  morning  of  the  5th  of  September, 
1888,  they  again  called  at  the  director's 
honse,  and  found  him  at  home.  They  had 
with  them  the  necessary  papers,  acceptances, 
and  bonds  with  which  to  qualify.  I>Brscheil 
refused  to  receive  them,  or  do  any  business 
whatever  with  them,  stating  that  he  had  no 
time  for  school  matters.  Speers  and  Bicker 
were  anxious  to  qualify  and  were  somewhat 
persistent  iu  their  endeavors  to  do  so.  They 
followed  Derschell  out  to  his  stable,  and 
tried  to  coax  him  to  receive  the  papers  and 
finish  up  Che  business,  as  it  would  take  but 
a  few  minutes.  Derschell  finally  lost  his 
temper,  and,  drawing  an  axe,  threatened  to 
use  it  apon  them  if  they  followed  him  fur- 
ther, and  noUBed  them  that,  ff  they  bothered 
falm  any  more,  it  would  be  at  the  "peril  of 
thtir  lives."  It  farther  appears  from  the 
record  that  Derschell^  the  day  before,  (Sep- 
tember 4th,)  had  written  oat  bis  reaignation 
of  the  office  of  director,  and  handed  it  to  one 
of  the  old  officers.  Thereup<ni,  and  on  Sep* 
tember  6,  1888.  McLaughlin  and  Lindner, 
claiming  to  h(dd  over  for  the  reaaon  that 
their  successors  had  not  been  duly  elected  and 
qualified,  met  and  ^ipolnted  Walter  Arm- 
atrong  director,  in  the  plaee  of  Derschell. 
September  22, 1888,  Armstrong,  McLaugh- 
lin, and  Lindner,  claiming  that  they  composed 
the  legal  school  board  of  the  district,  met, 
«nd  btred  Derschell^  daughter  Anna  for 
teacher  of  the  school  for  we  term  of  six 
Bionths,  at  980  per  month.  This  probably 
famishes  the  key  to  DersohelPs  action,  and 
the  motive  of  it  September  11, 1888,  Speers 
■and  Bicker,  daimlng  to  bold  the  offices  to 
which  ^y  were  undoubtedly  legally  elected, 
met,  and  rapointed  Oeorge  W.  Oulver  di- 
rector, to  fill  the  ncancy  caused  Der^ 


schell's  resignation,  of  which  resignation 
they  were  informed  by  the  action  of  the  old 
board  in  appointing  Armstrong,  and  the  sur- 
render of  the  books  and  papers  of  the  district 
to  Armstrong  by  Derschell.  Culver,  hav- 
ing qualitied,  thereafter  demanded  the  books 
and  papers  belonging  to  the  office  of  director 
of  Armstrong,  who  refused  to  deliver  them 
up.  Thereupon  Culver,  under  chapter  295 
of  Howell's  Statutes  made  wmplaiot  to  the 
judge  of  the  circuit  court  for  the  county  of 
Lake.  Upon  this  complaint  a  hearing  was 
bad,  and  testimony  ti^en,  in  open  court; 
both  parties  appearing,  and  a  full  investiga- 
tion being  gone  into  as  to  the  facts.  Decem- 
ber 6, 1888,  the  circuit  judge.  Hon  J.  Bykon 
JuDKiNB.  made  an  order  thiit  the  said  Walter 
Armstrong  deliver  the  books  and  papers  be- 
longing to  the  said  office  over  to  the  said 
Oeorge  W.  Culver. 

We  are  a^ed  to  review  these  proceedings 
on  writ  of  certiorari  sued  out  by  said  Arm- 
strong. We  have  done  so.  We  are  satisfied 
that  Bicker  and  Speers  were  duly  elected  at 
the  annual  school  me(4;ing,  by  a  majority  of 
the  qualifled  electors  of  the  district  present 
and  voting,  moderator  and  assessor,  respect- 
ively, of  said  district.  We  are  also  further 
satisSed  that  they  were  prevented  from  filing 
their  acceptances,  and  otherwise  qualifying  by 
a  conspiracy  between  the  old  officers,  Mc- 
Laughlin, Lindner,  and  Derschell.  This 
conspiracy  was  for  personal  ends ;  one  of  the 
objects  being  to  keep  McJ<aughlin  and  Lind- 
ner in,  that  they  might  employ  DerschelPs 
daughter  88  teacher.  Derschell's  resignation 
was  for  the  express  purpose  of  preventing 
Kicker  and  Speers  from  qualifying.  Bicker 
and  Speers  each  did  all  In  his  power  to  qual- 
ify. Duly-elected  school  officers  cannot  be 
prevented  from  holding  the  offices  to  which 
they  are  elected  by  any  such  proceedings  as 
these  on  the  part  of  the  retiring  officers;  and 
no  technicalities  will  be  permitted  to  d^eat 
the  will  of  the  electors,  fairly  and  honestly 
expressed  at  the  annual  school  meeting,  in 
the  choice  of  district  officers;  and  public  pol- 
icy, and  the  best  Interests  of  the  scbotds,  re- 
quire that  controversies  as  to  who  are  the  le- 
gal officers  of  a  schotd-district  shidl  be  settled 
^  speedily  as  possible.  It  is  sabstantially  ad- 
mitted by  the  coansel  for  the  respondent, 
Armstrong,  that  Bicker  was  duly  elected ;  and 
the  record  of  the  meting,  made  np  by  the  old 
officers,  shows  that  Speers  received  18  votes 
to  16  for  Lindner  for  assessor.  But  It  is 
claimed  that  the  ballot  was  an  informal  one. 
The  record  so  shows;  but  it  aho  appears  that 
a  motion  that  Speers  be  consldwed  elected 
upon  th^  ballot  wu  carried,  and,  without 
any  question  as  to  his  election,  the  meeting 
then  proceeded  to  vote  f(Hr  assessor.  We  think 
he  was  fairly  elected,  and  that,  after  the 
tender  of  their  acceptances  and  bonds  wer« 
made  to  Derschell,  Bicker  was  the  lawful  as- 


>Ttati  chapter  iaeD(ltled'*ProoeedlDgs  to  oompel 
the  delivery  of  books  and  papers  by  publlo  (rfBeers 
to  their  seooeitora, "  sod  sectUn  8H7  Is  part  of  It. 
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sessor,  and  Speers  the  legal  moderator,  of 
this  school-district.  This  ends  Ibe  contro- 
Tersy  as  to  who  is  the  director.  Culver,  be- 
ing appointed  by  the  legal  school  board,  was 
the  director,  and  entitl^  to  the  books  and  pa> 
pers  at  the  time  of  his  demand  for  the  same. 
We  shall  not  look  further  into  the  proceed- 
ings before  Judge  Judeins  to  ascertain 
whether  or  not  he  erred  in  some  matters  as 
to  the  admission  or  rejection  of  testimony. 
If  he  did  err  as  claimed,  it  did  not,  and  could 
not.  affect  the  merits  of  the  controversy  or 
the  result.  It  is  perfectly  plain  that  his  or- 
der was  just,  and  the  only  one  that  conld 
have  been  made  under  the  facts  as  shown  by 
the  testimony  on  both  sides. 

Nor  do  we  think  that  Culver  made  a  mis- 
take in  his  remedy.  We  think  the  proceed- 
ings taken  under  the  statute  more  appropri- 
ate than  that  of  quo  warrantot  being  more 
speedy  and  simple.  The  legislatureevidently 
intended  that  it  should  reach  just  such  a  case 
as  the  one  before  us;  for  it  is  provided,  in 
case  of  vacancy,  that  the  successor  to  the  of- 
fice (which  would  be  one  legally  appointed, 
as  well  as  one  l^IIy  elected)  can  take  ^e 
proceedings  to  recover  the  books  and  papers 
belonging  to  the  office  as  well  against  any 
person  who  may  have  the  possession  of  them 
as  he  might,  under  the  statute,  against  the 
officer  who  has  been  removed,  or  whose  term 
has  expired.  How.  St.  §  8547.  The  action 
of  the  old  school  board  officers  was  unjustifia- 
ble, and  without  any  excuse.  We  think  the 
circuit  judge  was  none  too  severe  in  his 
strictures  upon  their  conduct.  His  order  in 
the  premises  is  affirmed.  The  writ  of  iserti- 
orari  will  be  disniissed.  with  the  costs  of 
this  court,  and  of  the  proceedings  before  the 
circuit  judge,  i^inst  the  respondent.  Arm- 
strong.  The  other  justices  concurred. 


John  Sfby  Luhbbb  Go.  v.  Sattlt  Sav. 
Bahk,  Loan  &  Tkust  Co.  at  aL, 

(Suprsnw  <7ouit  of  SOtMgaiu  Oct  S5, 1880.) 

IbOUmOB'  LlBNS— CONSTITUnOIMI.  Li.w. 
The  lies  law  of  Michigan  of  1887  (Oen.  Laws 
Mich.  1867,  Act  No.  270)  aUows  a  homestead  to  be- 
come subject  to  a  mechanic's  lien,  where  a  build- 
ing contract  la  executed  with  the  original  oontracd- 
or,  signed  hy  husband  and  wife.  It  hinds  a  mar- 
ried woman's  land,  where  the  labor  or  materials 
are  furnished  to  a  contractor  or  suhoontraotor  of 
the  husband  with  her  knowledge  or  oonsent;  and 
furnishing  labor  or  materials  "In  an  open  and  pub- 
lic manner"  is  made  suffloient  evidence  of  knowl- 
edge and  consent.  It  provides  that  the  lien  "shall 
not  be  defeated  by  any  contract  *  *  *  between 
the  owner,  part  owner,  or  lessee  of  the  real  estate 
vpon  which  auoli  improvementa  are  made,  or  for 
WDlch  such  materials  are  furnished,  and  the  origi- 
nal, or  any  subcontractor,  or  by  any  payment  made 
by  such  owner  *  *  •  for  tne  oontraot  price  of 
such  labor  or  material,  or  any  part  thereof. " 
field,  that  it  Is  unoonstitutional  aa  divesting  the 
owner  of  property  of  his  title  without  his  act  or 
default. 

Appeal  from  circuit  court,  Ch^pewaoonn- 
fy;  C.  B.  Grant,  Judge. 

Action  by  the  John  Spry  Lumber  Company 
against  the  Sault  Savings  Bank,  Loan  A  Trmt 


Company  and  others  to  enforce  a  mechanic's 
lien  for  material,  under  the  mechanic's  lien 
statute  of  Miclilgan  of  1887,  Act  Ko.  270. 
Plaintiff  appeals  from  a  judgment  denying 
his  Hen. 

B.  8.  B.  Button,  {Shtpard  A  Lyon,  of 
counsel,)  for  appeUant  Hoyden  A  Jbuny, 
B.  M.  Orm,  and  John  S,  €f^,tK  wippiSlMt. 

Caufbkll,  J.  Plaintiff  sued,  ooanting 
expressly  on  the  lien  law,  (No.  270  of  the 
General  Laws  of  1887,)  claiming  a  lien  on 
the  banking-house  of  the  principsd  defendant 
for  lumber  furnished  the  defendants  Myers, 
and  used  in  its  construction.  The  savings 
bank,  loan,  and  trust  company  made  a  writ- 
ten contract  with  thedefendants  Myers,  June 
27.  1887,  to  begin  by  July  1, 1887,  and  finish 
by  November  1st,  for  $27,000,  the  building  in 
question,  payable  on  monthly  estimates,  with 
the  usual  drawback  of  20  per  cent,  to  be  held 
till  completion.  The  court  below  held  thelien 
law  of  1887  to  be  unconstitutional,  and  gave 
judgment  on  the  personal  debt  against  de- 
fendants Myers,  wbo  do  not  appe^  Plain- 
tiff appeals  on  aooount  of  the  denial  of  the 
lien. 

The  law  of  1887  repeals  all  previous  laws 
on  the  subject,  and  only  saves  pending  pro- 
ceedings. But  it  ia  assumed,  and  correctly, 
to  apply  to  all  material  furnished  after  the 
law  took  effect,  whether  under  old  or  new 
contracts.  It  changes  the  old  law  chlefiy  in 
regard  to  the  cases  under  which  liens  may  be 
created,  and  does  so  in  such  a  way  that  it 
must  stand  or  fall  together.  The  machinery 
is  merely  secondary  and  incidental.  The 
new  law  varies  from  the  old  law  in  these 
important  particulars:  First.  It  allows  a 
homestead  to  become  bound  to  the  persons 
claiming  a  lien,  where  a  building  contract  is 
executed  with  the  original  contractor,  signed 
by  husband  and  wife.  8«eond.  It  binds  a 
married  woman's  land,  where  the  artiolee  or 
labor  are  furnished  to  a  contractor  or  sub- 
contractor of  the  husband  with  hei' knowledge 
or  consent,  express  or  implied,  as  if  by  Iwr 
own  express  authority;  and  furnishing  labor 
or  materials  "in  an  open  and  public  manner" 
is  made  snflBdent  evidenoe  of  knowledge  and 
consent.  Third,  The  bnllding  eonbwat 
made  with  any  person,  whether  man  or  wo> 
man,  has  no  effect  on  the  lim,  whether  fully 
performed  by  the  land-owner  or  not;  and  tlie 
laborer  or  furnisher  may  enforce  his  lien  for 
any  material  or  labor  furnished  under  taj 
contract,  express  or  implied,  written  or  un- 
written, whether  conforming  to  tiw  original 
contoactor  not.  In  short,  this  law  makes 
the  mere  fact  that  a  building  oonkact  exlsls, 
or  has  existed,  s  snfflolent  reason  for  bindiiw 
the  land  for  any  act  or  omission  of  thebolld- 
ing  contractor  or  his  subcontractor,  whether 
within  the  range  of  the  contract  or  not,  or 
whether  or  not  in  harmony  with  its  terms. 
The  law  says.  In  ao  many  words:  **Such  lien 
shall  not  be  d«teated  by  any  contract,  agree-  - 
ment,  or  nnderstandlng  between  the  owner, 
part  owner,  or  lessee  of  the  real  sattAe  npon 


Digitized  by 


Uicb.) 


PEOPLE  V.  SHETLAND. 


779 


wblch  aueh  ImprOTementa  are  made,  or  for 
which  Bueh  matraliils  are  furnished,  and  the 
original,  or  any  saboontraotor.^y  any  pay- 
ment made  by  inch  owner,  part  owner,  or 
leMpflsto  socb  eontoaotor  or  snboontractor 
for  the  contratA  price  ot  sncb  labor  or  ma- 
terial, or  any  part  thereof,  {n  case  the  person 
performing  snob  labor  orfamlshlng  such  ma- 
terial shall  comi^  with  the  provisions  of  this 
act."  This  statute  is  made  for  the  express, 
and,  BO  far  as  dl  fferlng  from  former  laws,  for 
the  only,  parposeof  enabling  strangers  to  the 
title  to  subject  it  to  sale  fOr  obligations  to 
which  the  owner  never  became  bound,  and 
In  which  he  has  no  part  whatever.  It  strikes 
at  the  foundations  of  all  ptt^eitj  in  land. 
There  is  no  constitutional  iray  for  divesting 
a  maD*s  title  ezonit  his  own  act  or  default. 
Here  hia  own  act  u  ntik  required,  and  his  free- 
dom from  default  is  no  defense.  He  may 
pay  in  full.  In  advance  or  otherwise,  for  all 
he  has  contracted  for.  He  may  o>ntraot  for 
a  house  built  in  a  certain  way,  and  of  certain 
materials,  and  may  have  to  pay  for  what  he 
never  bargained  for,  and  what  his  building 
contractor  bad  no  right  to  put  off  upon  him. 
The  original  contract  plays  no  part  in  the 
matter,  except  as  a  fact  which  binds  no  one, 
and  has  no  signiflcance.  Such  a  gross  per- 
version of  ail  tbe  essential  rights  of  property 
Is  so  plain  that  no  explanation  can  make  it 
plainer;  and,  as  this  purpose  forms  the  oniy 
apparent  reason  for  it,  tbe  statute,  and  all  its 
parts,  must  fall  together,  leaving  the  law  of 
tbe  state  where  It  was  botore  the  law  of  1887 
was  passed.  In  Hanea  v.  'Wadey,41  N.  W. 
Bep.  222,  (January,  1889,)  the  validity  of  tbe 
law  was  not  discussed,  as  It  has  not  been  In 
anyothercase  hitherto.  The  Judgment  must 
be  alBrmed,  with  eosla. 

Sherwood,  G.  J.,  and  Uobsb  and  Lohg, 
JJ.,  oonourred.  Ghakpur.  J.,  did  not  sit. 


FBOPLB  9.  SWKTLAlfD. 
{Supreme  Court  of  Michigan.  Oct  18, 1880.) 
UTnuuHO  FoBOXD  IitBTBumrr— DiBOHJLKQB  or 

HOBTaAQB. 

1.  The  reoonUng  of  a  forged  discharge  of  a 
mortgage  oonatltuteB  the  nttenng  of  a  forged  1q- 
■tmment  &b  an  "aoquittanoe  and  dleohu-ga  for 
money,"  though  the  note  secured  la  still outstand- 
ing,  as  the  discharge,  if  geoolne,  would  discharge 
tha  note  it  well  as  the  lien. 

2.  How.  Mich.  I  tStsei^  anthoridoff  records 
of  conv^anoes  to  be  Introduced  in  erldenoe  with- 
oat  further  proof,  does  sot  apply,  where  the  Ques- 
tion of  the  rorgery  of  the  original  instramentls  in 
Issue,  bat  appTiea  to  lustrum  eats  whose  genolne- 
ness  is  not  questioned. 

&  Wberetheevidenoelaavesltdonbtfolwheth- 
or  the  foiled  instrament  was  in  the  possessiou  of 
defendant  or  her  sister,  and  no  attempt  was  made 
to  find  the  iostrument,  orto  secure  the  sister's  tes- 
t^nooy,  the  rule  that,  where  the  instrument  is 
traoea  Into  defendanVs  hands,  no  noUce  to  produce 
la  necessary,  and  the  record  Is  admissible,  Is  Inap- 
plicable. 

4.  Oo  an  information  for  uttering  a  forfred  re- 
lease of  a  mortgage,  by  recording  the  release,  the 
mortgagee,  by  whom  the  Instrument  purported  to 
be  signed,  testified  that  he  did  not  sign  it  The 
notary  whose  name  i^peared  on  the  Iostrument 


testified  that  he  was  almost  oertsin  that  be  did  not 
take  the  acknowledgment.  Tbe  two  witnesses 
whose  names  appeared,  and  were  necessary  to  a 
valid  execution  of  the  instrument,  were  notswom, 
nor  did  their  names  i^pear  on  the  information. 
Stid,  that  they  were  neoessazr  witaoasoa  for  tbe 
people,  and  must  be  produced.  Or  thdr  absenoe  aty 
counted  for. 

5.  Tbe  notes  secured  t2M  mOTtgage  were  in 
evidence,  and  showed  payments  of  interest  made 
after  the  recording  of  the  discharge.  Tbe  mort- 
gagee testified  that  these  payments  were  received 
by  film  from  a  cert^n  person  to  whom  they  were 
made,  and  who  had  the  papers  inhlsoffloe.  Held, 
that  this  testimony  was  Improper,  unless  supple- 
mented by  that  of  the  person  receiving  the  p^- 
ments,  as  it  might  have  been  used  as  showing  the 
falsity  of  the  discharge. 

6.  An  Instmotion  that.  In  order  to  oonslder 
certain  admissions  of  defendant  wblch  were  in  ev- 
idence, the  Jury  must  find,  beyond  a  reasonable 
doubt,  that  the  statement  was  purely  Toliuttary,and 
"made  freely,  of  the  respondent's  free  will,  with- 
out any  hope  of  favor  or  fear  of  the  consequences, " 
and  that  the  burden  was  on  the  people  to  show  that 
the  statements  were  voluntary,  was  as  favorable 
to  defendant  as  the  law  permits. 

7.  Testimony  of  a  person  that  about  a  year 
after  tbe  discbarge  was  recorded  defendant  mort- 
gaged the  same  land  to  him,  and  furnished  an  ab- 
stract, which  was  identified  In  evidence,  and  showed 
the  fonner  mortgage  discharged,  was  ocnnpetent, 
both  as  showing  a  motive  for  uttering  the  dis- 
charge, and  as  tending  to  prove  that  aha  uttered  It 
kaowinff  it  was  forged. 

8.  TnereoordofamortgagBOf  part  of  the  land 
ooTcred  by  the  disohaived  mortgage,  and  executed 
after  the  flUns  of  the  discharge,  was  inadmissible, 
without  proof  connecting  it  In  some  way  with  the 
transaction  in  question,  as  the  jury  might  Infer 
that  an  abstract  similar  to  the  one  in  evidence  waa 

even,  or  be  prejadioed  against  defendant,  as  haT- 
g  wronged  the  mortgagee. 

9.  It  was  not  neuessarv,  under  the  informa- 
ti<m,  to  prove  the  corpus  delfcti  before  provingad- 
mlssions  of  defendant,  as  the  eorput  d«Ucti  de- 
pended for  Ita  existence  on  the  acts  and  Intent  of 
defendant 

Exertions  from  circuit  court,  Kalamaroo 
county;  Buck,  Judge. 

Jennie  M.  Swetlfuid,  convicted  of  uttering 
a  forged  instrument,  brings  exceptions. 

Wm.  8h€ike9peare  and  JS.  M.  Irish,  for  re- 
spondent. Geo.  P.  Ncpkint  and  Wm,  0, 
Uotoard,  for  the  People. 

MoRSB.  J.  On  the  25th  day  of  July,  1885, 
the  respondent  bought  of  Oeorge  W.  Parker 
a  piece  of  land  In  Kalamazoo  county.  On  tlio 
same  day  she  executed  a  mortgage  for  $700 
to  him  upon  the  said  land.  The  tbeory  of 
the  prosecution  in  this  case,  as  developed  on 
the  trial,  was  that  the  respondent  or  some 
one  else  forged  a  discharge  of  this  mortgage, 
and  that  she  put  it  on  record,  or  caused  it  to 
be  r^orded,  and  afterwards  used  the  abstract 
showing  said  mortgage  to  be  discharged  to 
eftect  two  other  loans, — one  from  D.  T.  Al- 
len, and  the  other  from  Mrs.  Amy  £.  Day. 
Tbe  respondent  was  tried  and  convicted  in 
the  Kalamazoo  circuit  court  for  uttering  this 
forged  discharge.  The  case  is  brought  here 
on  exceptions,  before  sentence.  TIte  re- 
spondent was  charged  with  uttering  and  pub- 
lishing "as  true  a  certain  false,  forged,  and 
counterfeited  acquittance  and  discharge  for 
money  ot  a  certain  real'Ostate  mortgage, "  and 
the  alleged  forged  discharge  Is  set  out  in  full 
in  the  InformaUon. 


Digitized  by 


Google 


780 


NOBTHWESTERN  BEPOETEE,  Vol.  48. 


(Mich. 


It  is  contended  that  there  was  n  o  evidence  of 
attering,  as  charged  in  the  information.  The 
evidence  showed  that  either  the  respondent  or 
her  Bister  took  the  false  discharge  to  the  office 
of  the  register  of  deeds,  and  haid  it  r«»idedt 
and  took  it  away  again.  It  la  claimed  that 
the  mere  taking  of  It  to  be  recorded  was  not 
an  uttering.  That  It  certainly  was  not  the 
uttering  of  it  as  an  "acquittance  and  dis- 
charge for  money."  It  is  said  the  mortgage 
was  collateral  to  the  notes  which  represented 
the  debt,  and  that  these  notes  were  still  held 
by  Fuker,  and  the  only  effect  uf  putting  the 
discharge  on  record  was  to  show  the  real  es- 
tate apparently  clear  of  the  lieu.  There  may 
be  some  ingenuity  In  this  argument,  but 
there  is  no  merit  Init.  If  this  false  discbarge 
had  been  genuine*  as  it  purported  to  be,  it 
would  have  been  an  acquittance  and  dis- 
charge, not  only  of  the  lien  upon  the  real  es- 
tate, but  of  the  notes  as  well,  and  would 
therefore  have  been  an  acquittance  and  dis- 
charge for  money.  It  would  have  been  the 
voucher  or  recdpt  for  the  payment  of  S700t 
the  amount  secured  by  the  mortgage.  But 
we  think  error  was  committed  upon  the  trial. 
This  discharge  purported  to  be  signed  by 
Oeorge  W.  Parker,  the  mortgagee,  and  to  have 
been  acknowledged  beforeJameeH.KinnRne, 
an  attorney  and  notary  public  at  Kalamazoo, 
and  witnessed  by  G.  W.  Swetland  and  M.  A. 
Hascall.  Parker  testified  that  he  never 
signed  any  such  discharge,  and  Ktnnane  was 
<iuite  certain  that  he  never  took  any  such  ac- 
knowledgment. The  discharge  itself  was 
not  produced,  nor  was  its  absence  fully  ac- 
counted for.  The  record  of  the  Instrument 
was  produced  by  the  register  of  deeds,  Mr. 
Simmons.  He  could  not  remember  who  left 
it  for  record,  or  who  took  it  away,  except 
that  either  the  respondent  or  her  sister 
brought  it  to  his  office,  and  the  same  person 
tliat  brought  it  took  it  away.  When  the  rec- 
ord of  the  discharge  was  offered  In  evidence. 
It  was  objected  to  by  the  defense,  on  the 
ground  that  it  was  secondary  evidence,  and 
that  it  did  not  yet  appear  that  the  original 
instrument  was  lost,  and  no  notice  to  pro- 
duce it  had  been  given.  Mr.  Howard,  of 
the  prosecution,  then  said:  "If  you  prefer 
the  original  discharge,  we  ask  you  to  produce 
it  here  in  court."  Sfr.  /mA,  for  the  defense: 
"We  have  received  no  notice  to  produce  it." 
Mr.  Sotoard.  "I  giveyou  notice  now."  3£r. 
Irish.  "We  have  nothing  to  say  about  the 
proposition,  because  it  does  not  come  in  the 
proper  form,  or  at  the  proper  time."  The 
court  declined  to  pass  upon  the  question 
finally  at  this  time,  but  admitted  the  record 
of  the  instrument,  as  he  stated,  pro /orma. 
Upon  other  evidence  being  introduced,  the 
record  was  permitted  to  stand  in  lieu  of  the 
original  instrument. 

The  counsel  for  the  people  in  this  court 
claim  that  this  record,  nnder  the  statutes  of 
this  state,  was  original  evidence,  and  could 
be  used  as  such,  without  reference  to  the 
original;  that  it  was  neither  necessai'y  to  pi'o- 
duce  the  original  false  discharge,  nor  account 


for  its  loss.  See  How.  St  g  S6S5.  We  do 
not  think  this  statute  applies  where  the  ques- 
tion of  the  forgeiyof  the  oiiginal  instrument 
is  in  issue  either  In  a  criminal  or  civil  suit 
Where  the  main  Issue  is  whether  a  deed, 
mortgage,  or  discharge  of  mortgage  has  been 
forg^.  the  original  instrument  is  the  best 
evidence,  and  ought  to  be  produced,  if  It  can 
be.  But  it  is  further  claimed  by  the  coun- 
sel for  the  people  that,  if  this  be  so,  when 
the  original  discharge  was  traced  into  the 
hands  of  the  respondent  it  was  sufficient; 
that  the  instmment  was  then  satisfactorily 
accounted  tm,  and  that  no  notice  to  produce 
It  was  necessary ;  that  such  a  notice  would  be, 
In  effect,  compelling  the  respondent  to  give 
evidence  against  herself.  We  agree  with 
counsel  that  when  an  Instrument  claimed  to 
be  forged  is  last  shown  in  the  hands  of  the 
person  accused  of  forging  or  uttering  it,  then 
secondary  evidence  may  be  given  of  its  con- 
tents, and  without  notice  to  the  accused  to 
produce  It.  But  it  never  became  by  any 
means  certain  In  this  case  that  it  was  last  in 
the  hands  of  respondent.  The  proof  showed 
it  to  be  quite  as  likely  in  the  hands  of  her 
sister  as  herself.  No  attempt  appears  to 
have  been  made  to  And  the  original  instru- 
ment, or  to  secure  the  testimony  of  the  sis- 
ter, whose  name  does  not  appear  in  the  rec- 
ord. Another  thihg.  It  is  the  duty  of  the 
prosecuting  attorney  to  furnish  all  the  evi- 
dence within  bhi  power  bearing  npon  the  is- 
sue of  guilt  or  innocence,  in  relation  to  the 
main  issue,  or  to  give  some  good  excuse  for 
not  doing  so.  This  rule  has  been  frequently 
applied  to  the  eye-witnesses  of  a  transaction, 
unless  the  number  were  so  great  as  to  make 
the  testimony  merely  cumulative.  But  in 
this  case  the  main  Issue  was  whether  or  not 
this  discharge  was  a  false  one,— a  forgery. 
The  uttering  of  it,  unless  it  were  forged, 
could  not  be  a  crime.  There  were  the  names 
of  four  peraons  attached  to  this  instrument, 
— the  alleged  maker,  Parker;  the  notary, 
Einnane;  and  two  witnesses,  who  were  nec- 
essary. If  it  was  a  valid  discharge  and  to  he 
recorded,  M.  A.  Hascall  and  C.  W.  Swetland. 
They  were  eye-witnesses  of  the  execution  of 
this  paper.  If  It  was  genuine;  they  were  alt 
material  witnesses  as  to  Its  truth  or  falsity. 
Parker  and  Einnane  were  sworn,  but  no 
mention  Is  made  in  the  record  of  the  two 
witnesses  save  as  their  names  appear  upon 
the  record  of  the  discharge  as  being  witnesses 
to  its  execution  by  Parker.  Their  names 
were  not  put  upon  the  Information,  and  there 
is  no  showing  made  why  they  were  not  called 
as  witnesses.  It  is  not  claimed  that  these 
names  are  fictitious,  and  that  no  such  persons 
are  in  existence,  or  do  not  live  in  Kalamazoo. 
It  is  very  clear  to  my  mind  that,  in  tlie  ab- 
sence of  this  original  discharge.  It  was  the 
duty  of  the  prosecuting  attorney,  under  the 
repeated  decisions  of  this  court,  to  bring  the 
four  persons,  and  all  of  them,  if  they  could 
be  found,  into  court  as  witnesses  In  behalf  of 
the  people.  As  this  case  stands  npon  the 
record  before  us,  the  falsity  of  this  discharge 
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resto  entirely  upon  cnal  testimony,  without 
the  Instrament  itself,  with  whleh  to  test  the 
genuineness  or  falsity  of  the  signatures,  or 
to  aid  the  recollection  of  the  witnesses.  Park- 
er, who  Is  COTtainly  interested  financially  in 
the  tune,  swears  absolutely  that  he  never 
made  the  paper.  Kfnnane  thinks,  and  is  al- 
most certain,  that  he  never  took  tbe  purport- 
ed acknowledgment,  but  he  has  taken  too 
many  acknowledgments,  in  too  many  differ- 
ent ptaeee,  to  swear  positively  that  he  did  not 
take  it.  Simmons,  the  register  of  deeds,  tbe 
only  person  sworn  who  testified  to  having 
seen  the  original  discharge,  swears  that  he 
believes  the  acknowledgment  to  have  been  in 
the  handwriting  of  Kinnane.  Now,  It  will 
readily  lie  seen  tiiat  the  evidence  of  these  two 
purported  witnesses,  Hascall  and  Swetland, 
becomes  most  important.  If  these  persons 
exist,  and  can  be  found,  the  people  and  the 
respondent  are  both  entitled  to  their  testi- 
mony, and  as  a  part  of  the  direct  evidence  on 
belialf  of  the  prosecution.  Unless  they  are 
mere  myths,  or  cannot  be  procured,  the  peo- 
ple could  not  well  ask  the  jury  to  find  beyond 
a  reasonable  doubt  that  this  instrument  was 
a  forgery.  If  the  names  were  fictitious,  that 
fact  alone  would  be  strong,  if  not  conclusive, 
evidence  that  the  instrument  was  forged,  and 
It  appftirB  strange  that  this  was  not  shown,  if 
It  be  true.  If  tlie  persons  named  as  witnesses 
exist,  their  names  should  be  placed  on  the 
information  before  tbe  next  trial,  and  they 
must  be  produced  on  such  trial,  and  sworn 
as  witnesses  on  behalf  of  the  people,  if  their 
attendance  can  be  procured.  Their  testi- 
mony is  a  necessary  part  of  the  people's  case, 
under  the  rules,  and  cannot  be  omitted  with- 
out good  excuse.  The  record  of  the  mort- 
gage given  by  respondent  to  Parker  was  ad- 
mitted in  evidence  against  the  objection  of 
tbe  counsel  for  respondent.  There  was  no 
error  in  this.  There  was  no  question  as  to 
the  genuineness  of  the  instrument,  and  the 
record  of  it  was  authorized  to  be  read  in  evi- 
dence under  the  statute.  How.  St.  §  5685. 

Tlie  original  mortgage  was  afterwards  in- 
troduced, for  the  apparent  purpose  of  proving 
that  it  had  never  been  paid.  The  notes  a&> 
compiinying  the  Instrument — one  for  $200 
and  the  other  for  $500— were  also  offered  In 
evidence.  Upon  these  notes  indorsements 
of  interest  appeared  as  having  been  paid  since 
the  recording  of  the  discharge.  Mr.  Parker 
was  permitted  to  testify  that  this  interest 
had  been  received  by  him  from  Mr.  Coleman, 
to  whom  It  was  paid;  Coleman  having  the 
notes  and  mortgages  moat  of  the  time  in  his 
oflice.  Coleman  wag  not  sworn.  This  evi- 
dence should  not  have  been  allowed  to  stand 
in  the  case,  unless  supplemented  by  Coleman's 
testimony.  It  could  have  been  used,  and 
probably  was,  as  a  circumstance  tending  to 
show  that  the  discliarge  was  a  false  paper. 
And  yet  there  was  no  evidence  but  this  hear- 
say testimony  of  Parker  that  any  interest  had 
been  paid  on  this  mortgage  by  the  respondent 
or  any  one  in  her  behalf.  Frank  E.  Knap- 
pen,  who  was  prosecuting  attorney  at  the 


time  respoaulent  was  arrested,  testified  to  cer- 
tain admissions  made  to  blm  by  her.  Hia 
evidence  was  to  tbe  effect  that  the  respondent 
came  to  him  <^  her  own  aooord,  and  volun- 
tarily made  her  statement  to  him,  without 
any  Induoemoit  or  hope  being  hiin  out  to 
her  in  any  manner.  Tbe  respondent  gave 
testimony  tending  to  show  the  contrary.  The 
court  very  properly  left  this  conflict  of  testi- 
mony with  the  jury,  and  instructed  them 
that,  in  order  to  use  or  take  into  considera- 
tion the  respondent's  statement  to  Knappen, 
they  must  find  beyond  a  reasonable  doubt 
that  tbe  statement  was  purely  voluntary,  and 
"  made  freely,  of  the  respondent's  free  will, 
without  any  hope  of  favor  or  fear  of  the  con- 
sequences." This  was  certainly  as  favorable 
to  the  respondent  as  tbe  law  permits,  if  not 
moreeo.  For  If  no  inducements  of  any  kind 
are  held  out  by  an  officer  to  an  accused  per- 
son, nor  any  threats  made,  tbe  accused  may 
make  a  statement  to  such  officer,  hoping 
thereby  to  gain  favor  or  escape  punishment; 
but  for  that  xeoBtm  it  will  not  be  rejected.  If 
it  ia  voluntarily  made,  without  any  influence 
being  exerted  by  the  officer.  The  fact  that  a 
person  arrested  for  a  crime  may  of  bis  own 
accord  tell  tbe  truth  or  a  lie  to  screen  himself 
or  gain  favor  with  the  officers  of  the  law  doea 
not  prevent  his  statements  so  made  from  be- 
ing used  against  him.  It  is  only  when  state- 
ments are  drawn  out  by  some  artifice,  prom- 
ise, or  threat  which  induces  the  hope  of  ben- 
efit, or  acts  upon  the  fears  of  tbe  accused,  or 
made  under  compulsion,  that  the  law  pre- 
cludes their  being  used  as  admissions.  If 
they  are  free  and  voluntary,  without  the  in- 
fluence of  threats,  or  promises,  artlfioe,  or 
duress,  then  the  motive  or  intent  of  tjie  ac- 
cused in  making  the  statements  is  not  mar 
terial,  as  regards  the  question  of  their  admis- 
sibility in  evidence. 

The  court  also  Instructed  the  jury  that  the 
burden  of  proof  was  upon  the  people  to  show 
the  statements  to  have  been  voluntary.  The 
testimony  of  D.  T.  Allen  was  material  and 
admissible.  The  discharge  was  dated  Au- 
gust 10.  1886.  August  8.  1887.  the  respond- 
ent executed  a  mortgage  for  $350  to  Allen 
upon  part  of  the  lands  embracad  In  the  Par- 
ker mortgage.  Allen  testified  that  the  re- 
spondent when  she  negotiated  the  loan  fur- 
nished him  with  an  abstract  of  the  title  of  the 
land.  This  abstract  he  identified,  and  it  was 
introduced  in  evidence,  showing  the  Parker 
mortgage  as  discba^ged.  It  is  claimed  hy  re- 
spondent's counsel  that,  white  this  might  have 
a  tendency  to  show  her  guilty  of  obtaining 
money  of  Allen  under  false  pretences,  it  had 
no  baring  upon  her  guilt  or  innocence  of  the 
offense  fur  which  she  was  being  tried,  and  it 
was  therefore  prejudicial  as  well  as  incompe- 
tent evidence  in  this  case.  We  think  it  had 
a  direct  bearing  upon  the  issue  In  this  case. 
It  notonly  presented  a  motive  upon  respond- 
ent's part  for  the  commission  of  the  crime 
charged  against  her,  but  it  had  a  tendency  to 
prove  that  she  uttered  this  alleged  false  dis- 
charge knowing  it  was  forged.  She  musi 
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hftve  known  what  the  abstract  contnined.  and 
she  uses  It  knowing  it  to  be  Mse,  if  it  were 
forged,  for  one  of  the  purposea  which  may 
have  been,  and  probably  was,  the  object  of 
uttning  this  forged  discharge  by  placing  it 
npon  record.  Such  pliudng  upon  record  moat 
have  been  either  for  the  purpose  of  selling  the 
land  apparently  free  from  any  lien,  or  obtain- 
ing a  loan  npon  It  underthe  same  appearance 
of  the  title,  or  for  the  purpose  of  d^audlng 
the  mortgagee.  The  fact  that  she  deliber- 
ately uses  this  discharge,  by  means  of  this 
abstract,  to  obt^n  a  loan,  knowing  that  the 
mortgage  Is  undischarged,  ts  a  most  wdghty 
drcumstanee,  tending  to  show  that  she  re- 
corded this  discbarge,  or  directed  its  record, 
knowingit  to  beforged.  Indeed,  the  present- 
ing of  this  abstract,  wlien  ahe  knew  it  to  t>e 
false,  was  an  uttering  of  this  disctuu-ge  with 
intent  to  defraud. 

But  the  court  erred  in  permitting  the  rec- 
ord  of  a  mortgage  executed  by  respondent 
upon  Bomeof  the  lands  covered  bythe  Parker 
mortgage  to  Mrs.  Amy  E,  Day  to  be  admit- 
ted in  evidence.  The  mortgage  was  for 
1^00,  and  on  other  lands  than  those  em- 
braced in  the  mortgage  to  AU^n,  and  dated 
September  16,  1887.  BCrs.  Day  was  not 
called  as  a  witness,  and  none  of  the  circum- 
stances of  the  inception  of  this  instrument 
were  laid  Iwfore  the  jury.  When  the  record 
was  offered,  objection  was  interposed  to  its 
admission  by  respondent's  counad  as  being 
irrelevant  and  immaterial.  **The  Court. 
How  is  it  proposed  to  connect  it  with  this 
transaction^  Jfr.  Stotoard,  Only  showing 
that  this  is  a  mortgage  covering  the  same 
land,  put  on  shortly  after  this  discharge  was 
recorded."  If  this  mortgage  bad  been  <^ 
tained  in  the  same  way  as  the  Alien  mort- 
gage, 1^  the  showing  of  the  same  or  a  sim- 
ilar abstract  of  title,  such  fact  would  have 
been  admissible,  but  the  name  of  the  wit- 
ness testifying  to  such  fact  ought  to  t>e  on 
the  information,  for  the  benefit  of  the  re- 
spondent. By  the  admission  of  this  record 
of  the  mortgage  the  jury  might  infer  these 
facts  without  proof,  because  of  the  Allen 
transaction,  or  be  prejudiced  against  the  re- 
spondent, because  it  would  look  as  if  she  bad 
also  wronged  Mrs.  Day.  This  mortgage  had 
no  business  In  the  case,  unless  it  was  con- 
nected by  some  evidence,  as  in  the  case  of 
the  Allen  mortgage,  with  the  issue,  to-wit, 
the  falsity  of  tlie  discharge,  and  the  respond- 
ent's knowledge  of  such'  falsity.  We  dud 
no  other  errors  in  the  trial,  and  no  error  In 
the  order  of  the  admission  of  the  proof,  save 
as  heretofore  noted.  It  is  claimed  that,  un- 
til the  corpug  delicti  was  proven,  the  state- 
ments of  the  respondent  to  Knappen  were 
not  admissible.  There  are  some  cases  where 
tho  corpus  deliati — generally  In  homicide— 
is  clearly  separated  and  distinct  from  the 
question  as  to  who  committed  the  offense,  if 
any  is  found  to  have  been  committed.  In 
such  cases  the  evidence  to  establish  the  eor- 
piw  ddiati  must  first  be  given,  before  acts 
or  admissions  of  the  accused  can  be  pat  in 


evidence.  Bat  the  present  case  Is  one  where 
the  body  of  the  offense — the  uttering  of  a 
forged  instrument,  knowing  it  to  be  false— 
is  so  intimately  connected  with  the  question 
whether  or  not  the  respondent  is  guilty  of 
the  crime  that  there  can  be  no  snch  separsr 
tion.  The  oorpat  deiieti  in  this  case  de- 
pends Mitirely  tot  its  exlatence  upon  the  acts 
and  intent  of  the  respondent,  so  that  her  acts 
and  admissions.  If  admissible  at  all,  were  ad- 
missitde  at  any  stage  of  the  proceedings  np- 
on the  trial.  The  conviction  of  the  respond- 
ent most  be  let  aside,  and  anew  trial  granted, 

Shebwood*  0.  J.,  and  Ohahplih  and 
LoNO,  JJ.,  eoncnrred.  Guipbkzx,  did 
not  sit 


FooTB  et  oZ.  V.  Branch. 
Ouprtms  Court  of  Minneaota.   Nov.  tl,  1880.) 
Opshimo  Dbfauui  JmoMMm. 
Anordtfr  refaiing  to  open  a  defatatto^ 
pear  at  the  trUl  of  the  oaae  afflrmed,  as  a  pr^ar 
exendse  of  disoretlon. 
iSyUabua  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Stkasns,  Judge. 

Jamu  B>  Marram,  fw-i^peUattt.  IF.  B. 
Ph»lp§,  for  Kflspondents. 

G1LFIIJ.AM,  C.  J.  This  eaose  was  on  the 
calendar  for  trial  at  the  term  of  the  district 
court  which  met  Jannary  7,  1889.  On  Jan- 
uary 9th  the  cause  was  reached  In  the  call  of 
the  calendar,  and,  the  defendant  not  appear- 
ing, the  plaintiffs  proceeded  with  the  trial  by 
the  conrt  without  a  jury,  and  Judgment  for 
plaintlfh  was  directed  upon  flndius  of  fact 
and  conclusions  of  law.  Within  three  days 
afterwards  the  defendant  ajqtlled  on  affidavits 
to  have  her  default  set  aside,  and  the  applica- 
tion was  denied.  The  appelant  daima  that 
it  was  denied  arbitrarily,  and  not  In  the  ex- 
ercise of  the  judicial  discrrtion  upon  which 
trial  courts  are  supposed  to  act  in  such  cases. 
There  is  nothing  in  the  record  to  support  the 
suggestion.  We  see  no  reason  to  suppose 
thftt  the  court  did  not  fairly  and  legitimately 
exercise  its  discretion.  The  case  made  tqr 
appellant's  affidavits  was  not  a  stoong  one. 
The  only  excuse  tat  not  appearing  indicated 
by  them  was  that  she  did  not  expect  the 
cause  to  be  reached  for  trial  so  early  in  the 
term.  She  was  in  no  way  misled.  Ko  reason 
appears  why  she  supposed  It  might  not  be 
reached  at  any  time  ^ter  the  court  met.  It 
was  her  duty  to  JM  prepared,  whenew  it 
should  be  reached.  Order  and  Judgment  af- 
firmed. 


St.  PAri.  Land  Oo.  e.  D^tton. 
{Supreme  Court  of  MAnn^ota.   Nov.  SI,  1880.) 

VlNDCB  AITD  V«IIDM— ThB  CONTRACT. 

1.  A  description  of  land  In  s  oootraot  to  ooa- 
Te7,  as  "lot  6,  iTfog  within  the  dty  limits  ot  8L 
Paul,  amounting  to  six  and  seventy  bmidredth» 
aores,  according  to  the  govemment  siirveT  thare- 
of ,  upon  the  MiMlssip^  rlvw, "  is  saffldeaUj  AaA- 
nlte. 
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S.  Referenoe  to  the  ownership  In  Bnoh  a  otai- 
traot  makes  the  following  desorlption  sufBtdentlj 
definite:  "WliateTer  lots  or  lanoBwhioh  may  be 
owned  b7  the  pwrties  of  Uie  flnt  put  In  the  jjiaX  of 
IContTiUe,  afoTeaaid, "  etc. 
(Syllabut  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; BiULL,  Judge. 

B.  F.  Lane,  for  appellant.  Young  ALight- 
nar,  for  respondent. 

OxuiEuurt  0.  J.  This  Is  an  ai^walby  the 
.defendant  Lyman  0.  Dayton,  the  boflband, 
from  a  Judgment  entered  upon  failnre  of  de- 
fendants to  answer  in  an  action  against  him 
and  bla  wife  to  compd  spedflc  performance 
of  a  written  contract  executed  hy  both  f  cnr  the 
GOQT^nce  of  certain  real  est^  to  the  plain- 
Uff.  The  case  waa  here  twice  before,  (34  N. 
W.  Rep.  885;  40  N.  W.  Rep.  66,)  on  one  of 
which  occasions  (the  dedaion  being  reported 
In  87  Minn.  864, 84  N.  W.  Rep.  335.)  the  qnea- 
tion  of  the  auffldency  of  the  complaint,  as  to 
■taUng  facta  sufficient  to  cODstttatea  cause  of 
action,  was  before  the  court.  The  complaint 
was  held  auffldent.  and  it  might  be  taken  as 
ns  adjudtoata  in  tiie  ease.  But  treating  as 
still  open  all  the  qaMtlons  that  are  now  made 
as  to  Uie  jauffidency  tA  the  complaint,  we  do 
not  consider  that  any  of  the  t^Jeetlona  are 
well  founded. 

The  Qrst  objection  Is  that  the  lands  to  be 
conveyed  are  not  all  definitely  described  in 
the  contract  to  conv^.  Two  instaneea  are 
pointed  ont  as  sul^ect  to  that  olfaction.  One 
piece  is  described  as  "lot  6,  lying  within  the 
dfy  limits  of  St.  Paul,  amounting  to  alz  and 
acTenty  hundredths  acrea,  according  to  the 
government  snrrey  thereof,  apon  the  Hlssls- 
Blppl  river."-  Designating  It  as  lot  6,  accord- 
ing to  the  government  snrvey,  with  the  ad- 
dition that  It  la  in  the  dty  limits  of  St  Fan], 
and  upon  the  river,  in  the  absmoe  of  any 
showing  that  there  Is  more  than  one  sndi  1(^ 
with  alTthoee  characteristics,  makes  the  de* 
scriptlon  as  certain  as  though  the  section, 
township,  and  range  were  given.  The  other 
description  was:  "Whatever  lots  or  lands 
which  may  be  owned  by  the  said  parties  of  the 
first  part  in  the  plat  of  Montville  aforesaid,  of 
which  no  certain  description  can  be  given  at 
the  present,  but  supposed  to  consist  of," 
(specifying  certain  .lots.)  The  reference  to 
the  ownership  identifies  the  lots  intended. 
Sanborn  v.  Nockin,  20  Minn.  178,  (GIL  163.) 
It  Is  objected  to  the  complaint  and  the  Judg- 
ment that  the  former  asks  for  and  the  Utter 
adjudges  specific  performance  as  to  only  a 
part  mi  the  property  described  in  the  contract, 
whereas,  as  It  Is  claimed,  the  con  tract  should 
be  enforced,  if  at  all,  as  an  entirety.  The 
contract,  by  Its  terms,  was  not,  however,  on 
the  one  part  to  sell,  and  on  the  other  to  pur- 
chase, aU  of  the  lands  described  In  It,  but 
only  such  of  tbem  as  the  defendants  could 
give  good  and  sufflcienttitle  to.  The  consid- 
eration to  be  paid  waa  $350  an  acre  for  all 
such.  The  complaint  alleges,  in  effect,  that 
defendants  had  not  marketable  and  good  title 
to  the  landa  which  it  does  not  ask  to  have 


conveyed,  and  the  referee  appointed  by  the 
court,  on  the  default  to  ascertain  the  facts, 
Andstothesameeffect.  The  Judgment  decreed 
performance  as  to  all  the  lands  to  which  de- 
fendants had  good  title,  which  was  in  ac- 
cordance with  not  only  the  spirit,  but  the 
letter,  of  the  contract.  We  do  not  consldw 
that  any  other  of  the  appellant*  s  points  de- 
serve mmtlon.  Judgment  affirmed. 


SomfKiDEB  V.  Ghzoago,  B.  ft  K.  R.  Co. 
iSvsprvme  Court  of  MbuiMOta.  Nor.  81,  1889.) 

KUXOOAB  COMPAITTM  —  IltJXmtSS  TO  BmPLOTBS — 

Qbkibai.  i.Tn>  Spkoui.  Vbbdiot. 
1.  Where  the  jury  find  a  general  verdict  In 
favor  of  the  plidntifF,  out  fidl  to  agree  npon  a  spe- 
dflc qneatlon  auhmltted  to  them,  the  general  ver^ 
diet  Ib  properl7  reoelved,  unlesa  a  flndfng  In  favor 
of  the  defendant  on  the  speoiflo  question  submit- 
ted would  be  oonduslTe  against  plaintUfs  right  to- 
recover. 

a.  The  defendant  had  operated  Its  line  of  rallr 
road  fnnn  Chicago  to  8L  Paul  about  six  months, 
when  plaintur  was  injured  hy  the  negligenoe  of  a 
co-employe  while  operating  an  engine  hauling  can 
on  a  temporary  track,  for  uie  punMe  of  flllfng  in 
low-land  for  a  yard  at  St.  Pam.  Meld  not  wltoia 
the  proviso  to  section  1,  o.  18,  Laws  1887,  exempt- 
ing a  new  road,  or  part  thereof,  not  open  to  puhUo 
travel  or  use,  from  liability  to  an  employe  for  In- 
juries sQBtaioed  ttiroagh  ue  necHgenoe  of  a  oo- 
employe. 
{SyUalmt  by  the  Court.) 

Appeal  from  dlstrlet  eooit,  Bams^y  conn- 
tj;  WiLKra,  Jat^. 

Action  by  Henry  V.Sdindder  for  Injuries 
received  while  in  the  employment  of  defend- 
ant, the  Chicago,  Burlington  A  Northern 
Railroad  Company.  Yerdlet  and  judgment 
for  plaintiff,  and  from  an  ordw  denying  a 
new  trial  defendant  appeals. 

Towng  <&  Ltghtrur,  for  appelant  Zovtijf 
<ft  Morgan,  2>.  F,  Morgan,  and  /.  Traak, 
tor  respondent 

OiLFiLLAS,  0.  J.  The  questions  of  de- 
fendant's n^ligence,  and  contributory  negli- 
gence of  plaintiff,  were  on  the  evidence  for 
the  Jury,  and  their  finding  was  warranted  by 
the  evidence.  The  eighth  assignment  of  ex^ 
Tor,  based  on  the  coiut's  refusal  to  charge 
thtA  "if  the  Jury  find  that  the  engineer  blew 
the  whistle  before  starting  the  engine,  then 
the  plaintiff  cannot  recover, "  involves  the 
question  raised  the  court  receiving  the 
general  verdict,  when  the  jury  could  not 
agree  upon  the  special  question  submitted  to 
them,  "Did  the  engineer  Minnehan  sound 
his  whistle  before  starting  his  engine,  and 
after  the  conductor  Reed  bad  signalled  to  go 
ahead?"  If  a  finding  that  the  whistle  was 
so  sounded  wonld  have  been  decisive  (gainst 
plaintiff's  rigbt  to  recover,  either  because  es- 
tablishing his  contributory  negligence  or  es- 
tablishing that  defendant  was  not  negligent, 
then  the  request  ought  to  have  been  given, 
and  also  the  general  verdict  ought  not  to  have 
been  recelvM  without  a  finding  upon  the 
question  specially  submitted.  But  unless  a 
finding  on  that  question  in  the  affirmative 
wonld  have  been  inconsistent  witb  and  have 
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oontrolled  the  general  verillct,  so  that  defend* 
ant  would  have  been  entitled  to  judgment 
notwithstanding  the  general  verdict,  then  a 
finding  on  the  question  would  have  been  im- 
material. Had  the  evidence  been  such  that 
the  genera)  verdict  must  rest  solelj  on  the 
fact  that  the  whistle  was  not  sounded,  the 
verdict  could  not  stand  unless  the  jury  could 
find  that  fact.  The  evidence,  however,  was 
such  tliat  the  jury  might  And  that  defendant 
was  and  plaintiff  whs  not  negligent,  even 
though  the  whistle  was  sounded.  The  sig- 
nificance of  sounding  the  whistle  or  ringing 
the  bell  depended  on  its  being  the  proper  sig- 
nal that  the  engine  was  about  to  start  for- 
ward, so  that  those  working  about  the  en- 
gine or  the  train,  hearing  it,  might  take  care 
of  themselves.  As  to  which  was  the  proper 
signal  for  starting  ahead  there  was  a  conflict 
of  evidence.  That  on  the  part  of  the  plain- 
tiff was  to  the  effect  that  the  only  customary 
and  proper  warning  at  that  time  and  place, 
that  the  engine  was  about  to  start  ahead, 
was  by  ringing  the  bell.  If  that  was  the 
fact,— and  on  the  evidence  the  jury  might 
find  it  so, — ^it  would  Justify  the  oondusions, 
the  bell  not  having  been  rung,  included  in 
the  general  verdict,  that  there  was  negligence 
of  defendant  and  none  on  tbe  part  of  plain- 
tiff; so  that  a  finding  in  the  atllrmative  on 
the  question  submitted  would  not  have  been 
inconsistent  with  the  finding  in  the  general 
verdict  that  there  was  negligence  on  one  side 
and  none  on  the  other.  However  the  jury 
might  have  answered  the  question,  tbe  plain- 
tiff would  have  been  entitled  to  judgment. 
As  the  evidence  stood,  the  question  was  not 
bruad  enough  to  cover  the  case.  The  defend- 
ant claims  that  it  is  conceded  b;  the  com- 
plaint tliat  if  either  the  bell  was  rung  or  the 
whistle  sounded  there  was  no  negligence  on 
the  part  of  the  defendant.  However  that 
might  be  upon  a  literal  reading  of  the  com- 
plaint, we  are  satisfied  from  the  course  of 
the  trial  that  the  same  was  not  tried  on  that 
theory  of  tbe  complaint,  but  on  the  theory 
that  failure  to  ring  the  bell  might  be  negli- 
gence, though  the  whistle  was  sounded.  The 
court  was  therefore  right  ia  receiving  the 
general  verdict,  though  the  question  was  not 
auswered. 

Tbe  defendant  claims  that,  with  respect  to 
the  work  upon  which  plaintiff  was  employed 
at  the  time  of  the  injury,  the  case  comes 
wiihin  the  proviso  to  section  1.  c.  13,  Laws 
liiti7.~the  act  which  makes  railroad  com- 
panies generally  liable  for  injuries  done  one 
of  their  employes  through  the  negligence  of 
a  co-employe.  The  defendant,  in  1885, 1886. 
and  1887,  built  a  new  road  from  Chicago  to 
St.  Paul,  At  t)ie  time  of  the  injury  it  had 
been  open  to  public  travel  and  use  for  about 
six  months.  It  was  filling  a  swampy  piece  of 
land  in  Bt.  Paul  for  a  yard,  doing  the  work 
by  means  of  a  temporary  construction  track, 
and  of  engines  and  oars  passing  over  It,  car- 
rying earth  for  the  purpose  of  filling.  Of 
course,  this  temporary  track  was  not  open  to 
sor  intended  for  public  travel  or  use.  The 


plaintiff  was  employed  as  fireman  on  one  of 
the  engines  so  used,  and  the  negligence  com- 
plained of  was  that  of  the  engineer  in  start- 
ing his  engine  ahead  without  warning  to 
plaintiff,  who  was  at  the  time  in  a  dangeroua 
position.  The  proviso  reads:  "That  nothing 
in  this  act  shall  be  so  construed  as  to  ren- 
der any  railroad  company  liable  for  damages 
sustained  by  any  employe,  agent,  or  servant 
while  engaged  In  tbe  construction  of  a  new 
road,  or  any  part  thereof,  not  open  to  public 
travel  or  use."  It  might  have  been  difficult 
to  determine  what  within  the  proviso  Is  to 
be  regarded  as  a  new,  as  distinguished  from 
an  old,  road,  were  it  not  for  the  words,  "not 
open  to  pubUo  travel  or  use.**  The  legisla- 
ture manifestly  intended  that  having  the 
road  BO  open  should  mark  the  difference  be- 
tween old  and  new,  within  the  meaning  of 
the  proviso.  The  defendants  road,  there- 
fore, so  tar  as  thus  open,  to-wlt,  from  Chi- 
cago to  St.  Paul,  was  not  a.  "new  road," 
within  the  proviso.  Taking  it  to  be,  between 
the  termini  mentioned,  an  old  road,  then 
work  upon  tbe  yard  at  St.  Paul  intended  to 
be  used  in  connection  with,  as  a  part  of,  and 
to  facilitate  the  business  of,  such  old  road, 
was  not  the  construction  of  a  new  road  or 
part  thereof.  It  is  difficult  to  construe  the 
proviso,  except  by  adhering  as  closely  as  pos- 
sible to  its  terms.  We  cannot  see  any  en- 
tirely satisfactory  reason  as  to  its  general 
purpose  that  would  account  for  the  distinc- 
tion dearly  made  by  its  terms  between  con- 
structing a  new  read  or  part  thereof  and  con- 
structing a  part  of  an  old  road.  Indeed,  it 
would  be  hard  to  suggest  any  reason  for  the 
proviso,  or  for  any  difference  in  the  liability 
of  a  railroad  company,  except  such  as  might 
be  based  on  the  peculiar  hazards  attending 
the  operating  of  engines  and  trains, — haz- 
ards which  exist  whether  the  engines  and 
trains  are  operated  in  constructing  a  new 
road  or  in  using  one  already  constructed. 
That  these  were  the  dangers  the  legislature 
bad  in  mind  tn  passing  the  act  was,  In  effect, 
held  In  Lavallee  v.  Railway  Co..  40  Minn. 
249,  41 N.  W.  Rep.  974.  We  cannot  see  why 
the  proviso  should  exclude  injuries  from  such 
hazards  in  constructing  a  new  road.  But  tbe 
legislature  has  seen  fit  to  do  so.  The  case  is 
not  within  tiie  provisa  Order  afflnned. 

OoLLDsfB,  J.I  took  no  part  tn  the  dectskm. 


EuENMioreBE  V.  MnsFHT  ft  al. 

(Supreme  Court  of  MinneaoUx,  "Soy.  2S,  1889.) 
IxTjuroT— Oounuv  ad  Litbm— VAOLTiirs  Judo- 

MBHT. 

1.  A  Judgment  rendered  upon  default  aedjut 
an  infant  over  14  years  of  age,  after  servloe  of 
summons  npon  bim,  but  without  tbe  appointment 
of  a  guardian  ad  Utpm^  la  emoieoaa  and  voidable, 
bat  not  void. 

S.  It  is  incumbent  upon  the  bifiint,  within  a 
reasonable  time  after  he  becomes  of  age,  having 
knowledge  of  the  judgment,  to  take  steps  to  avoid 
it,  or  ha  wUl  be  bound  ^  his  own  ao^nieioeiice. 
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8.  Ad  vnexoused  delay  of  more  than  ft  year  held 
fUol  to  ftD  applioation  for  reliet 
iSylUOnu  by  the  Court.} 

A4>pnl  from  diatriot  court,  Bamwyooiinly; 
Bbill,  Judge. 

Action  hj  John  T.  Eisenmenger  against 
John  Murphy  and  Edvard  Mui^hy. 

J?.  A.  WaUh^  for  appellant  S.  P.  Omby. 
fur  respondent. 

Dickinson,  J.  This  is  an  appeal  by  Ed- 
ward Murphy  from  an  order  of  the  district 
court  refusing  to  set  aside  a  judgment  recov- 
ered against  both  of  the  above-named  defend- 
ants in  September,  188B.  The  judgment  was 
entered  upon  default,  after  a  personal  serv- 
ice of  the  summons.  This  application  of  the 
appellant,  made  more  than  fuui  years  after 
the  entry  of  the  judgment,  was  based  solely 
upon  the  fact  alleged  by  him,  and  supported 
by  other  affidavits,  that  at  the  time  of  the  en-, 
try  of  the  judgment  be  was  under  the  age  of 
21  years.  It  furtlier  appeared  tliat  he  was 
engaged  as  a  copartner  with  the  other  defend- 
ant ill  the  business  of  a  retail  meat  market, 
in  the  city  of  St.  Paul,  under  the  firm  name 
of  Murphy  Bros.  There  were  opposing  affi- 
davits bearing  upon  the  question  of  the  ap- 
pflltint's  age.  It  further  appeared  that  more 
than  a  year  prior  to  tlie  making  of  this  ap- 
plication to  set  aside  the  judgment  execution 
bad  been  issued,  and  had  been  returned  by 
tbu  sheriff  of  Ramsey  county  unsatisfied. 
The  affidavit  of  the  appellant  set  forth  that 
he  was  not  aware  of  the  existence  of  the 
judgment  until  "after"  the  Issuing  of  that 
execution.  The  grounds  upon  which  the 
court  below  based  its  refusal  to  set  aside  the 
judgment  are  not  disclosed,  but  we  deem  it 
sustainable,  even  if  it  be  accepte<l  as  a  fact 
ttiat  the  appellant  was  a  minor  at  the  date  of 
the  entry  of  the  judgment;  and  for  these  rea^ 
sons:  Upon  the  case  presented  upon  this 
ntitiun,  it  should  be  taken  as  a  fact  that  the 
appellant  had  nearly  attained  his  majority. 
The  only  claim  on  his  part  is  that  he  was  not 
21  years  of  age.  It  appears,  further,  that  he 
was  engaged  in  business  on  liis  own  account; 
that  he  reprpsented  himself  to  be  of  full  age; 
and,  according  to  the  affidavit  of  one  person, 
made  upon  information  and  belief,  whose 
statements  were  probably  based  upon  his  ap- 
pearance, that  he  was  of  full  age.  The  stat- 
ute provides  that  whenever  an  infant  is  ade- 
ffudant  he  shall  appear  by  guardian,  to  be 
appointed  by  the  court  in  which  the  action  is 
pt-nding.  Chapter  t)6,  §  31,  Gen.  St.  1878. 
"Such  guardian  shall  be  appointed  as  follows: 

•  •  •  "When  the  infant  is  defendant,  upon 
the  application  of  the  infant,  if  he  Is  of  the 
age  of  fourteen  years,  and  applies  within 
twenty  days  after  the  service  of  the  summons. 

•  •  Cliapter  66.  g  32.  The  manner  in 
which  the  summons  in  an  action  shall  be 
served  is  prescrib-'d  by  statute.  If  the  de- 
fendant is  a  minor  under  the  age  of  14  years, 
it  is  to  be  delivered  to  him,  and  also  to  his 
father,  mother,  or  guardian;  or,  if  there  is 
none,  then  to  any  person  tiaving  the  care  of 
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such  minor,  or  with  whom  he  resides,  or  by 
whom  he  is  employed.  "In  all  other  cases, 
[than  those  before  speclQed,]  to  the  defend- 
ant personally,  or  by  leaving  a  copy,"  etc. 
Chapter  66,  g  59,  Id.  From  the  sections  of 
the  statutes  to  which  we  have  referred  it  is 
apparent  that  the  prescribed  mode  of  acquit^ 
Ing  jurisdiction  over  an  infant  14  years  of 
age  and  upwards  is  by  the  service  of  the 
summons  upon  him  as  in  the  case  of  adult 
defendants;  but  it  is  further  required  that  be 
shall  appear  by  guardian  ad  liUm,  who  Is  to 
be  appointed  upon  the  application  of  the  in- 
fant himself,  if  he  makes  such  application 
"within  twenty  days  after  the  service  of  the 
summons."  Further  provision  is  made,  to 
be  pursued  In  case  the  defendant  neglects  to 
make  the  application ;  and  the  court  is  further 
authorized.  In  section  81,  to  make  such  or- 
ders as  may  be  necessary  for  the  protection 
of  the  rights  of  an  infant  defendant.  By  the 
service  of  the  summons  upon  this  defendant 
the  court  acquired  jurisdiction  over  him,  and 
was  authorized  to  procee<l  in  the  cause.  It 
was  error  to  proceed  to  ju>lgment  without  the 
appointment  of  a  guardian,  but  such  irregu- 
larity did  not  affect  the  jurisdiction  of  the 
court.  The  judgment  was  voidable  for  that 
cause,  but  not  void.  Simmons  v.  McKay,  5 
Bush.  25;  Hoover  v.  Flow  Co.,  55  Iowa,  H&i, 
8  X.  W.  Rep.  658;  Barber  v.  Graves.  18  Vt. 
290;  Porter  v.  Robinson.  3  A.  E.  Marsh.  253; 
Bloom  V.  Burdlck,  1  Hill,  ISO;  Blake  v. 
Douglass,  27  Ind.  416;  and  see  Abdil  v.  Ab- 
dU,  26  Ind.  287;  Freem.  Judgm.  Sg  151,  513. 
The  judgment  being  erroneous  only,  and  not 
void,  it  was  incumbent  on  the  defendant  to 
move  promptly  to  set  It  aside,  or  at  least 
within  a  reasonable  time  after  lie  became  of 
age.  Jenkins  v.  Esterly,  24  Wis.  340.  His 
right  to  avoid  a  judgment  would  become 
barred  by  his  own  laches.  The  principle  of 
the  decision  in  Goodnow  v.  Lumber  Co.,  31 
Minn.  468,  18  N.  W.  Bep.  283,  Is  applicable 
here.  The  delay  of  more  than  a  year  after 
the  defendant  had  notice  of  the  judgntent,  he 
being  then,  as  is  to  be  assumed,  several  years 
past  the  age  of  majority,  was  such  neglect  on 
his  own  part  as  should  preclude  the  granting 
of  his  motion  so  tardily  made.  Order  affiimed. 


Cahebok  e.  Chioago,  M.  A  St.  P.  Bt.  Co. 
{SupniM  Court     JftenenXn.  Nov.  83,  U8Q.) 
Hrnimra  Doiunr— OoMraxsAnoir. 

The  owner  of  a  farm  oonslstiDg  of  dtstlnot 
paroeli  of  land,  separated  by  lands  not  owned  by 
Dim,  and  over  wmoh  he  luw  no  private  right  of 
way,  1»  not  entitled  to  have  euch  separate  parc^ 
treated  as  one  entire  tract,  for  the  purpose  of  Oie 
assessinent  of  dama^  tar  the  taking  (tor  nUr- 
road  pnrpoaee)  of  land  In  one  onljof  auidi  paroaU. 

{SyUainu  by  the  Court) 

Appeal  from  district  coart.  Mower  county; 
Fakheb,  Judge. 

KingaUy  <&  Shepherdt  for  appellant.  Love- 
ly Morgan  and  La  ffQiy»tU  Frmeht  tor  n- 
spondent. 
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DicEiNSOK,  J.  This  is  an  appeal  from  an 
order  refusing  a  new  trial,  the  canse  having 
been  tried  in  the  district  court  upon  an  ap- 
peal from  the  award  of  commiaaioneni  in  pro- 
ceedings to  condemn  land  for  railroad  pur- 
poses. The  land  of  the  respondent  consisted 
of  a  farm  of  455  acres  in  Mower  county. 
Long  prior  to  this  condemnation  two  lines  of 
railroHd,  operated  by  the  appellant,  had  been 
established  across  the  farm,  and  tbe  right  of 
way  therefor  acquired.  One  of  these  runs 
In  a  north  and  south  direction,  and  is  called 
the  "Iowa  &  Minnesota  Division"  of  tbe  ap- 
pellant's road.  The  other,  running  east  and 
west.  Is  called  the  "Soutbem  Minnesota  Di- 
vision." These  two  lines  crossed  each  other 
at  a  Jonctlon  called  "Bamsey,''oQ  the  respond- 
ent's farm.  The  lands  sought  to  be  appro- 
priated through  this  proceeding  consisted  in 
part  of  a  tract  of  eight  and  a  half  acres,  in 
triangular  form,  at  the  junction  of  the  two 
lines  oi  road,  being  east  of  tbe  Iowa  A  Min- 
nesota Division,  and  south  of  the  Southern 
Minnesota  Division.  The  respondent  has 
owned  this  land  sinoe  1871,  although  he 
never  acquired  the  fee  of  the  strip  extending 
north  and  south  across  the  farm, constituting 
the  line  of  tbe  Iowa  ft  Minnesota  Division. 
In  the  trial  of  the  case  evidence  was  received, 
against  the  appellant's  objections,  as  to  the 
amount  of  the  injury  to  the  entire  farm  re- 
sulting from  the  taking  of  tbe  eight  and  a 
half  acre  piece  east  of  the  Iowa  ft  Minnesota 
Division  of  tbe  road;  and  a  refusal  of  the 
court  to  charge  as  requested  also  presents  the 
same  legal  question, — that  is,  whether,  by 
reason  of  the  separation  of  the  farm  into  two 
parts  by  tbe  intervening  strip  of  land  occu- 
pied by  tbe  nUlroad,  running  north  and 
sooth,  and  the  fee  of  which  was  never  con- 
veyed to  the  respondent,  the  lands  comprising 
this  farm  must  be  treated  as  two  separate  and 
distinct  tracts  of  land  for  the  purpose  of  tbe 
assessment  of  damages.  It  does  not  neces- 
sarily follow,  from  the  fact  that  tbe  western 
part  of  the  farm,  thus  divided,  may  have 
been  rendered  less  valuable  by  reason  of  tbe 
taking  of  the  eight  and  a  half  acres  out  of 
that  part  of  the  farm  east  of  the  railroad,  that 
compensation  for  such  injury  should  be  al- 
lowed. A  land-owner  may  be  Injured  by 
the  exercise  of  the  right  of  eminent  domain, 
and  still  not  l>e  entitled  to  compensation. 
One  in  the  vicinity  of  whose  lands  a  railroad 
may  be  located  may  softer  a  depreciation  in 
the  value  of  his  lands,  yet  he  cannot  recover 
therefor.  That  does  not  constitute  a  taking 
or  interference  with  his  property.  Nor  £ 
sucb  a  land-owner  entitled  to  compensation 
for  such  injury,  although  he  may  have  other 
lands  which  are  actually  taken  fur  the  public 
use.  While  the  injurious  consequences  of 
fiuch  improvements,  In  the  depreetalion  of 
the  values  of  particolar  lands,  may  extend 
very  far  from  the  location  of  the  railroad,  the 
rule  of  compensation  has  been,  and  perhaps 
must  be,  upon  grounds  of  necessity  and  ex- 
pediency, somewhat  more  limited  and  definite. 
Jn  this  country  it  la  generally  confined  to  tbe 


particolar  tract  of  land  the  whole  or  a  part  of 
which  is  taken,  damages  being  awarded  only 
for  the  land  taken,  and  for  tbe  resulting  In- 
jui7  to  tbe  remainda  of  the  same  tnot,  witli- 
out  regard  to  otbor  lands  of  the  same  owner. 
This  is  tbe  established  rule  of  compensation 
in  this  state;  and  even  adjoining  lands  of  the 
same  owner,  not  properly  a  part  of  the  tract 
taken,  are  not  to  be  considered  in  the  assess- 
ment of  damages.  Railroad  Co.  v.  Doran. 
15  Minn.  230,  (Gil.  179;)  Balltoad  Co.  v. 
Murphy,  19  Minn.  500,  (GiL  433;)  Peck  v. 
Railway  Co.,  86  Minn.  843.  31  K.  W.  Rep. 
217;)  and  see  Wilcox  v.  Railway  Co.,  35 
Minn.  439.  441,  29  N.  W.  Bep.  148.  While 
some  diflScolty  may  sometimes  be  experienced 
in  determining  whether,  under  the  circum- 
stances of  particular  cases,  the  lands  in  ques- 
tion aie  properly  to  be  regarded  as  distinct 
tracts,  or  as  parcels  of  one  entire  tract  or 
body  of  land,  the  principle  to  which  we  have 
referred  has  xi<A  been  departed  from.  It  is 
true  that  in  some  cases  parcels  of  land  sep- 
arated by  a  public  highway,  but  used  together 
as  one  proper^,  have  been  treated  as  parts 
of  tbe  same  body  of  land.  Bailroad  Co.  v. 
Murphy,  supm;  Sherwood  t.  Ballway  Co., 
21  Minn.  127;  Feck  v.  Railway  Co.,  sapm. 
But  here  the  ownership  was  continuous;  the 
tracts  were  contiguous;  the  separation  <ME  the 
parts  in  question  being  not  complete,  but 
consisting  only  of  the  intervening  publio 
easement.  Tbe  right  to  use  the  intervening 
land,  to  pass  and  repass,  remained  in  the 
owner  of  the  whole;  and  when.  If  ever,  the 
public  easement  should  be  abandoned,  tbe 
land-owner's  rights  in  respect  to  tlie  whole 
l>ody  of  land  would  become  unqualified.  Tbe 
case  here  presented  did  not  justify  treating 
the  lands  east  of  the  railroad  and  those  west 
of  it  as  one  entire  body  of  land.  The  most 
signlQcant  and  controlling  fact  Is  that  these 
parcels  are  pbyaloally  separated  by  the  inter- 
vening fee.  In  this  respect  they  are  as  real- 
ly separate  and  distinct  tracts  of  land  as  if 
they  had  been  miles  apart,  instead  of  per- 
haps a  hundred  feet.  DiCFerent  tracts  of 
land,  being  In  fact  and  physloaUy  separate 
and  distinct,  cannot,  in  general  at  least,  be 
reasonalily  regarded  as  constituting  one  en- 
tire body  of  land,  or  be  treated  as  such,  from 
the  fact  that  they  may  be  under  one  owneiv 
ship,  and  be  profitably  and  appropriately 
used  together  for  the  same  purpose.  Ttie 
not  unusual  fact  that  lands  so  separated  are 
conveniently  and  most  proQtably  used  by  tbe 
owner  in  conjunction,  so  as  to  contribute  to 
a  common  purpose  or  end. — as  in  the  case  of 
a  farm,  with  its  necessary  pasturage  or  tim- 
ber-land, situate  at  a  distance  from  the  rest 
of  the  land  used  for  farming  purposea, — can- 
not justify  treating  parcels,  which  are  essen- 
tially and  In  their  very  nature  distinct  and 
separate,  as  though  they  were  one  continu- 
ous body  of  land.  To  do  so  would  be  to 
either  disregard  altogether,  or  at  least  to 
make  a  matter  of  secondary  importance, 
what  has  always  been  regarded  as  tbe  princi- 
pal consideration  In  applying  the  rule  of  oom- 
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pansation;  that  ts,  tbe  real  and  essential  Blt- 
UHtion  of  tbe  lands,  whether  they  constitute 
one  or  seTeral  traota.  It  would  substitute  a 
Dew  rale,  hiUierto  not  recc^nized,  tor  the 
mle  which  has  long  been  regarded  as  tiM  test 
ot  tbe  right  to  compensation.  It  the  re- 
■ponduitliad  a  private  right  of  wv> — an 
easement, — over  tbe  rallcood  lands,  eoiuiect* 
Ing  the  separated  parts  at  the  farm,  the  case 
m^[bt  be  dlffwmt.  But  we  do  not  under- 
stand the  evidence  to  disclose  any  such  right 
There  was  evidence  possibly  showing  a 
license  on  tbe  part  of  the  owner  €t  tbe  ioter^ 
veolng  fee;  but  a  mtte  lloenae  might  be  at 
any  ttme  revoked,  and  would  give  to  the  re- 
spondent no  interest  In  the  land.  If  It 
•bonld  be  claimed  that  Uiere  had  been  a  dedi- 
cation oi  a  pnUic  right  ot  way  over  tiie  rail- 
road lands,  that  woold  not  affect  the  question 
under  condderation.  It  would  not  orealc 
any  private  right  in  this  respcmdent  in  re- 
spect to  the  Intervening  fee.  A  public  high- 
way could  at  anj  time  be  discontinued  and 
vaoted  without  bis  consent;  and  the  fact 
that  disconnected,  distinct  tracts  are  aooesai- 
ble  by  means  of  a  public  highway  would  be 
Insufficient  to  justify  treaUng  them  as  an  en- 
tire tract. 

Chapter  174  of  the  General  Laws  of  1887 
does  not  afEect  the  case.  The  first  section, 
requiring  railroad  companies  to  construct 
croi^ngs.  Is  )>y  its  terms  restricted  to 
railroads  to  be  thereafter  laid  out,  opened,  or 
fenced.  Section  2,  authoridng  the  land- 
owner through  whose  farm  a  railroad  has 
been  constructed  to  construct  a  crusalng  over 
or  under  the  railroad,  for  the  paB8l^v  of 
stock,  would  not  seem  to  have  been  intended 
to  apply  to  a  case  where,  as  in  this  case,  the 
owner  of  tbe  lands  on  either  side  had  no 
property  right  in  the  land  occupied  by  the 
railroad.  It  may  be  doubted  whether,  in 
euch  a  case,  the  provisions  of  the  act  of  1887 
oould  be  deemed  iH}plicable  for  constitutional 
reasons.  There  was  error  in  the  trial  in  the 
particular  to  which  we  have  referred,  and 
the  order  refusing  a  new  trial  must  be  re- 
Tused. 

OoLUHS,  J.,  did  not  ait  In  tUa  case. 


DoTLB  V.  St.  Faui.,  M.  A  M.  Bt.  Co. 

(9%Kpnm  Court  of  Minnesota.  Hot.  99, 188B.) 

KaouosMca  w  Uutvb— SriDaitoB— PantoiPAi. 
aud  Aobht. 

I.  The  plalntUL  an  emplOTe  of  a  railroad  oom- 
pany,  havlnff  facMi  Injured  wntle  ooupUng  oara,  an 
uent  lent  by  the  oompany  to  obtain  from  tbe  plalo- 
tiS  a  statemeat  of  the  drouuiBtanoos  of  the  sooi- 
dent  is  not  aTithorlzed  by  such  ageoey  to  bind  the 
oompany  by  his  own  declarations  as  to  sncb  olr^ 
eumstaaoes.  Proof  of  saota  doolaratlons  woold  be 
nere  hearsay  evidence. 

%  Th»  Issue  being  as  to  whethor  the  ooodnct 
ef  a  railroad  oompany  not  obrionaly  dangenras  and 
eolpable  (tbe  use  of  partially  worn  ruU  for  side 
tracks  at  a  raUwar  station)  Is  negligenoe,  proof 
may  be  made  that  the  condnot  In  question  is  u  ao- 
eorauioe  with  the  general  custom  of  others  (rail- 
road oompsales)  under  like  oiroumstsnces. 

a.  The  tnestiM  betng  wbettaer  the  plalatUC*B 
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foot  was  oaught  by  a  splinter  on  tbe  Inside  of  * 
railroad  track  or  rail,  and  as  to  whether  the  de- 
fendant is  obareeabte  with  negUgenoe  therefor, 
danger  from  raon  oanse  not  being  self-evident,  ii 
Is  competent  iar  the  defendant  to  show  expert- 
enoed  witnesses  tiiat  such  accidents  hare  been  un- 
known. 

4.  Liability  for  an  accident  from  such  a  cause 
Is  not  established,  unless  it  Is  shown  that  tbe  de- 
fendant had  notice  at  the  defect,  or  that  In  tbe  ex- 
ercise of  reasonable  care  the  defendant  shonld 
have  known  It,  or  should  have  apprehended  It,  and 
that  It  was  dangerous. 

K.  Evidence  considered  as  not  Jostifying  fbo 
conclusion  that  the  defendant  should  have  appr»- 
hended  danger  from  such  a  cause. 

6.  A  servant  who  knows  the  condition  of  the 
appliances  or  pteoe  in  oonneotion  vrlth  which  he  la 
employed,  or  who  in  the  exerdse  of  ordinary  ol>- 
serration  ought  to  have  Iniown,  and  who  knows, 
or  ought  to  have  known,  the  danger  to  which  be 
m»  be  thereby  exposed,  Is  to  be  deemed,  in  gen- 
eral, to  have  taken  upon  himself  the  risk. 

7.  The  plainUfl  clalmlag  to  have  been  Injured 
(mo  over)  by  reason  of  having  bis  foot  caught  by 
a  splinter  in  the  rail  while  coupling  cars,  and  com- 

?lBlnlng  ^so  that  tbe  freight  on  one  of  the  cars 
railroad  iron)  had  been  negligently  suffered  to 
project  over  the  end  of  the  car,  held,  that  a  rooov- 
ery  could  not  be  had  for  the  latter  cause,  the  plain- 
tin  not  having  been  injured  thereby. 
(SyUabtu  by  the  Court) 

Appeal  from  district  courts  £andIyohlcoun- 
ty;  Bbown,  Judge. 

Jf .  D.  ffrtner  and  /.  W,  Ifaaon,  tot  appel- 
lant Smton,  Pluml^y  d  Badly ^  for  respond- 
ent. 

Dickdwon,  J.  This  aeUon  Is  for  the  re- 
covery of  damages  for  a  personal  injury  suf- 
fared  1^  the  plaintifl  while  engaged  in  the 
dlscha^  of  bis  duty  as  a  switchman  in  the 
dedtendant*s  service  at  one  of  its  railroad  sta- 
tions. The  accident  occurred  in  connection 
with  an  attempt  by  the  plaintifl  to  couple  a 
slowly-moving  platform  or  coal  car  to  a  ca- 
boose or  box-car  on  a  side  tnenk.  within  tlie 
depot  grounds.  The  coal-car  was  loaded  with 
st«?l  rails,  which,  in  the  course  of  transpor* 
tation,  and  from  the  motion  and  shocks  to 
which  cars  are  ordinarily  subjected,  had  so 
changed  their  proper  pnltlon  as  to  project 
beyond  the  end  of  the  car.  This  was  known 
to  tbe  plaintiff  when  he  undertook  to  make 
tbe  coupling.  It  is  a  common  occurrence  in 
the  transportation  of  such  freight.  Aa  the 
oars  came  ti^ether  the  projecting  rails  so  cov- 
ered the  draw-head  of  the  box-car  that  the 
plaintifl  was  unable  to  Insert  tbe  coupling 
pin  into  Its  proper  place,  so  as  to  make  tbe 
coupling.  Tbe  plaintifl  was  in  a  stocking 
posture,  to  avoid  being  caught  between  the 
ends  of  tlie  projecting  rails  and  tbe  box -car. 
Bring  unable  to  effect  tbe  coupling,  he  at- 
tempted to  get  out  from  between  the  cars. 
IndoingsOiUs  foot,  as  the  evidence  discloses, 
was  caught  on  the  inside  of  the  rail,  and  jield 
fast,  so  that  he  could  not  extricate  it,  and  the 
moving  oar  ran  over  the  leg.  The  tiieory  of 
the  pljdntifl  is  that  his  foot  was  citugbt  by  a 
projecting  sliver  or  splinter  of  iron  from  the 
inside  of  the  rail,  and  one  of  the  principal 
grounds  of  negligence  alleged  in  tbe  com- 
plaint was  that  the  defendant  had  placed  a 
worn  out  and  splintered  rail  in  this  side  track. 
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and  bad  allowed  the  same  to  remain  tbere. 
This  WH8  an  Important  iBaite  in  the  case;  for, 
while  there  was  no  direct  evidence  of  the  ex- 
istence of  a  splinter  in  the  rail  at  the  place  of 
the  accident,  there  was  evidence  that  some- 
tliing  inside  the  rail  caught  the  plaintiff's 
foot  and  held  it  fast;  that  this  side  track  was 
composed  of  iron  (not  steel)  rails,  somewhat 
worn;  that  such  rails  do  become  splintered 
from  use,  although  steel  rails  do  not;  and 
that  this  side  track  was  observed,  some  time 
after  the  aot-ldent,  to  be  splintered  inside  the 
rails.  On  the  other  hand,  there  was  evidence 
oil  the  part  of  the  defenduit  that  splinters 
could  not  remain  on  the  Inside  of  the  rati,  for 
the  reason  that  they  would  be  cut  off  or 
pressed  down  by  the  flanges  of  the  wheels,  and 
that  ttie  inside  of  a  rail  wears  smooth. 

A  few  days  after  the  accident  the  yard- 
master  at  this  station,  one  Krukenberger, 
acting  In  behalf  of  the  respondent,  as  may  be 
assumed,  obtained  from  the  plaintiff  a  state- 
ment of  the  circumstances  of  the  occurrence. 
A  person  who  was  present  when  this  state* 
ment  was  received  was  called  as  a  witness  for 
the  plaintiff,  and  allowed  to  testify  that  Kru- 
kenberger then  stated  that  "the  rail  was 
splintered."  This  was  erroneous  evidence, 
bearing  upon  a  material  issue  In  the  case. 
It  was  notshown  that  as  yard-master  Kmken- 
berger*B  duties  pertained  to  the  condition  or 
rejnir  of  the  road-bed  or  tracks  in  the  yard, 
and  tt  was  arterwards  shown,  indeed,  that 
they  did  not.  The  fact  that  Krukenberi^er 
may  have  been  authorized  by  the  defendant 
merely  to  go  to  the  plidnttff,  and  obtain  from 
him  a  statement  of  the  facts  attending  the 
injury,  he  thus  being  the  defendant's  agent 
for  that  pnrpose,  did  not  render  competent  hs 
evidence  any  statement  or  admission  concern- 
ing the  matter  here  in  issue  which  Kruken- 
berger may  have  then  made.  That  was  no 
part  of  his  agency,  and  had  no  necessary  or 
proper  relation  to  the  business  committed  to 
him  to  do.  It  should  not  have  been  received 
as  an  ulmisaion  of  a  fact  binding  the  defend- 
ant. The  evidence,  as  bearing  upon  the  fact 
in  issue,  was  mere  hearsay. 

It  appearing  that  the  defendant  had  taken 
partially  worn  rails  from  its  main  trHCk,  and 
pot  them  In  the  sidetracks  at  this  station, 
the  defendant  offered  to  prove  that  this  whs 
a  general  and  universal  cuatom  of  other  rail- 
roads throughout  the  noi-thwest.  The  proof 
was  excluded.  This  evidence  was  admissi- 
ble to  rebut  an  inference  of  negligence,  in 
view  of  the  nature  of  the  subject  to  which  it 
related.  Koisti  v.  Railway  Co..  32  Minn.  133, 
19  N.  W.  Bep.  655.  From  such  a  use  of  old 
rails  the  conclusion  of  negligence  does  not 
follow  as  a  matter  of  course.  "Whether  it 
should  be  regarded  as  negligence  was  so 
doubtful,  and  the  subject  was  so  far  removed 
from  the  common  knowledge  and  experience 
of  the  jury,  that  the  defendant  was  entitled 
to  show  that  its  conduct  In  this  respect  was 
in  accordance  with  that  of  all  others  engaged 
in  the  same  business.  That  would  be  pwp- 
er  for  the  consideration  of  the  jury,  in  detw- 


mining  whether.the  defendant  had  exerdsecl 
such  care  as  ordinarily  prudent  men  foe  ao- 
cnstomed  to  exercise  under  like  circnmstan- 
ces. 

A  question  sraiewhat  akin  to  this  Is  pre- 
sented upon  the  refnsul  of  the  court  to  re- 
ceive the  testimony  of  a  witness  for  the  de> 
fendant,  who  had  had  28  years*  experience 
in  railroad  oper^on,  and  by  whom  It  waa 
proposed  to  show  that  he  never  heard  of  an 
injury  to  a  rallnxul  employe  from  a  sliver 
projecting  from  the  inside  of  a  rail.  Id 
Phelps  V.  City  of  Mankato,  23  Minn.  276, 279; 
Kelly  V.  Ballway  Cow,  28  Minn.  96,  9  N.  W. 
Bep.688;  and  Morse  v.  Railway  Co.,  30  Minn. 
465.  16  N.  W.  Bep.  858,— It  was  held  that 
evidence  was  not  admissible  showing  that 
other  accidents  had  occurred  from  the  same- 
defect  or  negligent  causecompliiinedof .  Sucb 
evidence  should  probably  only  be  received 
where  there  is  doubt  as  to  the  existence  of 
the  defeat  complained  of.  or  where  the  dan- 
gerous character  or  nature  of  the  thing  com* 
plained  of  would  not  be  obvious  as  a  matter 
of  common  knowli^ge  and  experience.  If 
such  evidence  la  admissible  to  show  th^  whab 
is  complained  of  was  of  a  dangerous  charao- 
ter,  it  must  be  that  evidence  would  be  ad- 
missible on  the  other  side  to  show  that  in  » 
long  and  oonatant  use  of  snch  Instrumental- 
ities argents  had  been  unknown.  That 
w  tuld  be  a  proper  means  of  showing  that  s 
thing  whioh  was  not  obviuuslydanKerous  waa 
not  in  f^  so.  We  think  that  the  evidence 
sTiould  have  been  rec^ved.  In  this  connec- 
tion, however,  we  will  add  that,  even  in  the- 
absence  of  such  evidence,  we  are  of  the  opin- 
ion that  unless  upon  another  trial  there  shaK 
be  other  evidence,  going  to  charge  the  defend- 
ant with  negligence,  a  recovery  cannot  bo- 
sustained.  Upon  the  case  here  presented  it 
would  seem  that  an  Injnry  from  such  an  ex- 
traordinary cause  as  a  splinter,  such  as  could- 
have  remained  projecting  from  the  inside  of 
a  track  along  which  the  flanges  of  the  wheels- 
run,  was  not  to  have  been  anticipated  by  the 
defendant  as  likely  to  occur,  and  hence  the- 
failure  to  guard  against  It  would  not  be  neg- 
ligence. For  the  reasons  already  assigned.  ». 
new  trial  must  be  allowed.  Someotherques- 
t ions  an  presented,  based  upon  the  charge 
of  the  court,  and  upon  its  refusal  to  charge-  ■ 
as  requested,  to  which,  in  view  of  another 
trial,  we  should  refer,  although  we  maydo- 
80  in  geneial  terms,  and  witliout  calling  at- 
tention to  the  particular  form  of  the  charge 
as  given  or  of  the  requests  refused.  It  ia 
necessary  to  a  recovery  for  the  defect  in  the 
rail  that  the  defendant  be  shown  to  have  had 
notice  of  the  defect,  or  that  in  the  exercise  (tf 
reasonable  care  it  should  have  known  It,  or 
should  tiave  apprehended  that  such  or  like- 
defects  might  occur,  and  that  tliey  would  be 
dangerous.  If  the  plaintiff  knew,  or  by  the- 
use  of  ordinary  obser^iution  and  care  ought 
to  have  known,  that  the  defendant's  side- 
tracks at  this  station  were  composed  of  rails 
BO  worn  and  splintered  as  to  be  dangerous, 
he  would  be  deemed  to  have  assumed  the  risk. 
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inddent  thereto,  if  be  abo  knew  and  ^re- 
ciHted  (or  onght  to  have  done  so)  the  nHt* 
are  and  extent  of  the  danger.  Wuotilla  v. 
X'umber  Co.,  87.  Hlnn.  158.  88  N.  W.  Bep. 
£51.  and  cases  cited;  Wilsou  v.  Railroad  Co.. 
87  Minn.  826.  88  N.  W.  Bep.  908,  and  cases 
etted;  Hughes  v.  Railroad  Co..  27  Minn.  137, 
6  K.  W.  Bep.  558. 

Adverting  briefly  to  the  subject  of  the  pro- 
jecting rails  on  the  car»  to  which  much  at- 
tention was  given  both  in  tlie  court  beluw 
and  in  the  argument  of  tliis  appenl,  it  may 
be  assumed,  in  the  present  aspect  of  the  case, 
that  the  defendant  was  negligent  In  putting 
this  car  into  the  train  at  Willumr  wittiout  em- 
lixBcing  the  opportunity,  afforded  by  the  nec- 
essary detention  of  the  car  there  for  repairs, 
to  readjust  the  rails.  Still  for  that  cause  a 
recovery  could  not  be  had,  under  the  case  aa 
now  presented,  for  the  plaintiff  knew  thefHCts 
In  that  regard.  Such-displacement  of  such 
/lefght  appears  to  be  a  common  occurrence, 
naturally  resulting  in  the  course  of  trans- 
portation, and  we  see  no  reason  to  doubt  that 
lie  muat  be  deemed  to  have  taken  upon  him- 
self the  risk,  so  far  aa  the  danger  from  that 
cause  was  obvious.  However  that  may  be, 
lie  was  not  injured  by  the  projecting  rails. 
We  perceive  no  such  proximate  relation  be- 
tween the  projecting  mils,  of  which  the  plain- 
tiff had  notice,  and  the  peculiar  accident  from 
«  splinter  in  the  track,  as  would  justify  a  re- 
covery based  upon  the  alleged  negligence  in 
respect  to  the  projecting  rails.  In  the  pres- 
ent aspect  of  the  case  it  would  seem  tlmt  if  a 
.recovery  can  be  sustained  it  can  only  be  up- 
on a  finding  of  negligence  in  respect  to  the 
splinter  in  the  rail,  and  that  the  Injury  pro- 
cceiled  from  that  cause.  Nevertheless  the 
fact  as  to  tiie  projecting  rails  may  be  not 
ivithout  importance,  as  an  incidental  circum- 
stance  explaining  and  justifying  the  posture 
and  movements  of  the  pl^ntifl  in  his  at- 
tempt to  couple  the  oars.  Order  refusing  a 
new  trial  reversed. 


State  «.  Yakderslttib. 
iSupretM  Ctnat  of  MiniUMta.   Nov.  SO,  1889.) 

CORSTITUTIOXAI.  LlW  —  RsOITLATIOir  OF  PuOTtOE 

OF  Dbittistrt. 
Chapter  19,  Laws  18S0,  entitled  "An  act  to 
refmlate  tne  practice  of  deoUstry  in  the  state  of 
Uinneaota, "  is  cocstUuUoiuU. 
(Syliabut  by  the  Court.) 

Appeal  from  municipal  court  of  St.  Paul; 

BuKB,  Judge.  t 

Davis,  Kellogg  A  Severance,  for  appellant. 
Moses  E.  Clappt  Atty.  Gen..  J.  J,  Bgan,  Co. 
Alty..  and  M.  D.  Jfunn.  Asst.  Co.  Atty..  for 
the  State. 

G1LPH.1.AN,  C.  J.  Thattbe  legislature  may 
prescribe  such  reasonable  conditions  upon  the 
right  to  practice  medicine  or  law  as  will  ex- 
clude from  the  practice  those  who  are  unfitted 
for  it,  is  so  well  settled  by  decisions  of  the 
cuiirta  as  to  be  no  longer  an  open  question. 
The  power  rests  on  tlie  right  to  protect  the 


puUlo  against  the  injurlons  consequences 
likely  to  result  from  allowing  persons  to 
practice  those  professions  who  do  not  possess 
the  special  qualifications  essential  to  enable 
the  practitioner  to  practice  the  profession 
with  safety  to  those  who  employ  him.  The 
same  reasons  apply  with  equal  force  to  tbe 
profession  of  dentistry,  wlilch  is  but  a  branch 
of  the  medical  profession.  That,  in  the  exer^ 
cise  of  that  power,  the  legisluture  may 
quire,  as  a  condition  of  the  right  to  practice 
that  the  person  sliall  procure  a  license;  may 
designate  some  officer  or  board  to  issue  the 
license,  and  to  determine  whether  an  appli- 
cant possesses  the  qualifications  required  to 
entitle  him  to  it;  and  may  prescrilK,  so  far 
aa  can  be  done  by  a  general  law,  what  quali- 
fications shall  be  required,  and  how  the  pos* 
session  of  them  by  the  applicant  shall  be  as- 
certained. —  necessarily  follows  from  the 
power  itself.  It  is  for  the  legislature,  and 
not  for  the  courts,  to  determine  those  things. 
The  only  limit  to  tbe  legislative  power  in 
prescribing  conditions  to  the  right  to  practloe 
in  a  profession  is  that  they  sliall  be  reaaon- 
able.  Whether  they  are  reasonable, — that  is. 
whether  tbe  legislature  has  gone  beyond  the 
proper  limits  m  its  power. — the  courts  must 
Judge.  By  the  term  "reasonable"  we  do  not 
mean  expedient,  nor  do  we  mean  that  the 
conditions  must  be  such  as  the  court  would 
impose  if  it  were  called  on  to  prescribe  what 
should  be  the  conditions.  They  are  to  be 
deemed  reasonable  where,  although  perhaps 
not  the  wisest  and  best  that  might  be  adopted, 
they  are  fit  and  appropriate  to  the  end  in 
view,  to-wit,  the  protection  of  the  public, 
and  are  manifestly  adopted  in  good  faith  for 
that  purpose.  If  a  condition  should  be  clearly 
arbitrary  and  capricious;  if  no  reason  with 
reference  to  the  end  in  view  could  be  assigned 
for  it;  and,  especially,  if  it  appeared  that  it 
01  ust  have  been  adopted  for  some  other  pur- 
pose,—such  for  instance,  as  to  favor  or  bene- 
fit some  persons  or  class  of  persons. — it  cer- 
tainly would  not  be  reasonable,  and  would  be 
beyond  the  power  of  the  legislature  to  impose. 

In  1885  the  legislature  passed  an  act  to  reg- 
ulate the  practice  of  dentistry.  Chapter  199, 
Laws  1885.  This  act  continued  in  force  un- 
til it  was  superseded  and  repealed  by  chapter 
19,  Laws  1889.  The  latter  act  is  assailed  as 
unconstitutional.  Though  the  act  of  1885  is 
not  called  in  question,  we  tbiiik  it  well  to 
refer  to  some  of  lis  provisions.  Section  1 
made  it  unlawful  for  any  person  not  at  the 
passage  of  the  act  engagod  in  tlie  practice  of 
dentistry  in  the  state  to  commence  such  prac- 
tice without  a  certificate  as  in  the  act  pro- 
vided. Section  5  provided  for  the  certificate, 
which  was,  to  be  issued  by  the  board  of  ex- 
aminers provided  for  in  the  act,  upon  a  satis- 
factory examination.  Section  4  made  it  the 
duty-of  every  person  at  the  time  engaged  in  the 
practice  of  dentistry  in  the  state  to,  within 
six  months  after  the  passage  of  the  act,  cause 
his  name  and  residence  or  place  of  businpsa 
to  be  registered  with  the  board,  in  a  book  to 
be  kept  by  it  for  that  purpose,  and  provided 
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tbat  erery  person  ao  registered  as  a  practi- 
tioner of  dentistry  might  continue  to  practice 
as  such.  Chapter  19,  Laws  1889,  g  !• 
TidfS  that  from  and  after  Septonber  1,  1889. 
It  shall  be  unlawful  for  any  person  to  prao* 
tice  dentistry  in  the  state,  unless  he  shall  first 
have  obtained  a  certificate  of  registration, 
and  filed  the  same,  or  a  certified  copy  thereof, 
with  the  dei^  of  the  district  court  of  the 
county  of  bis  residence,  as  In  the  act  after- 
wards provided.  Sections  2  and  8  provide 
for  a  board  of  examiners.  Section  4  makes 
it  the  duty  of  the  board  to  transfer  to  a  r^ 
ister  to  be  kept  bylt  forthat  purpose,  wHbln 
10  days  after  the  second  Tuesday  in  July, 
1889,  the  name,  residence,  and  plaMie  of  busi- 
ness of  each  and  evoy  person  who  on  the 
second  Wednesday  In  July,  1889,  pnrsuant 
to  the  act  of  1885,  shall  be  qualified  to  prac- 
tice dentistry  In  the  state,  and  who  shall  then 
be  duly  registered  on  the  books  of  the  board 
created  by  the  act  of  1885.  and  makes  it  the 
duty  of  the  board  to  send  to  each  of  such  per- 
sons a  certificate  of  his  registration.  It  will 
be  seen  from  these  various  provisions  that 
those  qunlitled  to  practice  dentistry  under  the 
law  of  1885  continued  to  be  sogtialiQed  under 
the  act  of  1889.  including  both  those  who 
were  In  practice  at  the  date  of  the  former  act, 
and  registered  aa  it.required,  and  those  who 
became  qualified  by  the  examination  and  cer- 
tificate provided  by  it. 

Section  5  of  the  act  of  1889,  the  provisions 
of  tt'liich  furniah  one  of  the  grounds  on  which 
appellant  asRails  the  act  as  unconstitutional, 
provides  that  any  person  who  shall  desire  to 
begin  the  practice  of  dentistry  In  ttie  state 
after  September  1,  1889,  shall  make  applica- 
tion for  examination  to  the  board  of  exanoin- 
ers,  paying  a  fee  of  $10,  and  sliall  undergo 
an  examination.  The  section  further  enacts: 
"In  order  to  be  eligible  for  such  examina- 
tion, such  person  shall  present  to  said  board 
his  diploma  from  some  dental  college  in  good 
standing,  andshall  give  satisfactory  evidence 
of  bis  right  to  the  possession  of  the  same: 
Provided,  also,  that  the  board  may  in  its 
discretion  admit  to  examination  such  other 
persons  as  sIihU  give  satisfactory  evidence  of 
having  been  engaged  in  the  practice  of  den- 
tistry ten  years  prior  to  the  date  of  the  pas- 
sage of  this  act.  Said  board  shall  have  the 
power  to  determine  the  good  standing  of  any 
college  or  colleges  from  which  such  diplomas 
may  have  been  granted."  It  then  goes  on  to 
prescribe  the  manner,  extent,  and  subjects  of 
tlieexHraiuHtion.  Whatthe  particular  objec- 
tions of  a  constitutional  character  the  appel- 
lant makes  to  tiiis  section  tire,  it  la  somewhat 
difficult  to  tell  from  his  brief.  We  infer, 
iidwever,  that  he  claims  the  section  to  be  objec- 
tionable because,  no  matter  liow  well  qnalltled 
by  learning  and  skill  or  experience  one  may 
be,  he  has  no  absolute  right  to  beexamined  by 
the  board,  unless  he  iias  a  diploma  from  a 
dental  college  in  good  standing,  such  good 
sltinding  tu  be  determined  by  the  ttoard,  and 
tliis  tie  claims  to  be  discrimination  between 
the  rich  and  poor,  because  one  may  be  pecun- 


iarily aUe,  and  another  not  able,  to  attend  » 
dental  ocdl^.  The  mere  fact  of  discrimina- 
tion in  such  a  law  Is  no  objectiim  to  It.  Re- 
quiring a  certain  degree  of  4eaming  and  skill 
as  a  condition  of  being  alloved  to  practice  is 
discrimination  between  those  who  have  and 
those  who  have  not  that  degree  of  learning 
and  skill, — between  those  wtw  are  able  and 
those  who  are  not  able  to  aoqnireit.  It  ther» 
were  discrimination  between  persons  or 
classes  upon  any  matter  not  pertinent  to  tha 
legitimate  purpose  of  tiie  law,  to-wit,  to  se- 
cure fitness  and  eompetency  in  those  who 
shall  be  permitted  to  practice.  It  would  be 
objectionable.  As,  for  instance,  if  it  were  as 
to  place  ot  birth,  color,  or  religious  belief. 
Tbe  requirement  of  a  diploma  from  some  col> 
1^  or  learned  society,  in  order  to  praetloe 
medicine,  has  been  Inserted  In  the  laws  of 
many  states,  and  questioned  In  bat  few.  In 
Massachusetts,  a  law  required  the  practition- 
er to  have  been  licensed  by  tbe  Medical  Soci- 
ety, or  been  graduated  a  doctor  In  medicine 
at  Harvard  University.  This  was  held  con- 
sUtutional  In  Hewitt  v.  Charier.  16 Pick.  356. 
Tiie  statute  of  Kevada( 1875)  required  a  med- 
ical education,  and  a  diploma  from  some  reg- 
ularly-chartered medical  school.  This  was 
held  constitutional  in  £x  parte  Spinney.  10 
Nev.  328.  As  the  fact  of  having  graduated 
at  and  received  a  diploma  from  a  school  or 
o^ege  devoted  to  teachlngthe  particular  sci- 
ence, medicine,  sui^ery,  or  dentistry,  bears 
directly  upon  the  person's  qualifications  to 
practice,  we  have  no  doubt  the  legislature 
might  have  made  that  the  sole  teat.  That 
this  statute  allows,  in  tbe  discretion  of  the 
board,  10  years'  practice  prior  to  the  passage 
of  tbe  act  as  a  substitute  for  the  diploma  of 
a  college,  furnishes  no  objection. on  constitu- 
tional grounds,  to  the  act.  True,  it  is  asked 
why  10  years'  practice  after  the  passage  ot 
the  act  ought  not  to  entitle  one  to  the  same 
right  as  10  years'  practice  before  its  passage. 
A  sufficient  answer  to  this  is  that  such  prac- 
tice after  the  act,  if  In  this  state,  would  be  la 
violation  of  law.  and  tbe  legislature  surely 
may  provide  against  Inviting  violations  of 
the  law,  and  for  that  purpose  withhold  ail 
Ijenefit  from  its  violaters. 

It  is  objected  that  it  is  left  to  the  discretion 
of  the  board  to  determine  whether  10  years' 
practice,  instead  of  a  diploma,  shall  admit 
one  to  examination.  On  tbe  score  of  expedi- 
ency, some  question  might  be  made  upon  it. 
But.  as  the  legislature  might  have  left  that 
provision  out  altogether,  and  made  no  excep- 
tion to  tbe  requirement  that  an  applicant  for 
examination  should  have  adipioraa.  wedonot 
see  that  any  question  can  be  made  of  the  pow- 
er to  fix  the  period  of  10  years,  nor  of  the 
power  to  leave  it  for  the  board  to  determine 
in  each  particular  case  whether  the  extent 
and  character  of  the  applicant's  practice  dur- 
ing the  period  has  been  such  as  to  be  equals 
as  evidence  of  bis  qualifications,  to  the  pos- 
session of  a  diploma. 

Section  7  reads:  All  persons  shall  be  said 
to  be  practicing  dentistry  within  tbe  meaning 
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of  tills  act  who  shall,  for  a  fee  or  salary,  or 
other  rewaril.  paid  either  to  himself  or  to  an- 
ollier  person  for  operations  or  parts  of  opera- 
tions of  nny  kind,  treat  diseases  or  lesions  of 
the  human  teeth  or  jaws,  or  correct  malposi- 
tions thereof.  But  nothing  in  this  act  con- 
tained shall  be  taken  to  apply  to  acts  of  bona 
fid*  students  of  dentistiy,  done  in  the  pur- 
salt  of  chemical  advantages,  under  the  direct 
supervision  of  a  preceptor  or  a  licensed  den- 
tist in  this  state,  during  tlie  peiiod  of  their 
enrollment  In  a  dental  college,  and  attendance 
upon  a  regular,  uninterrupted  course  In  such 
college. "  It  is  claimed  that  this  shows  the  law 
to  be  an  arbitrary  measure  for  the  beaeflt  of 
dentists,  bygtvingthem  a  monopoly  to  practice 
a  branch  of  surgery  which  has  heretofore  been 
largely  carried  on  by  regular  physicians  and 
flurgeoiis.  It  was  proper,  in  order  to  give  pre- 
cision to  the  law,  to  define  what  was  meant  by 
practicing  dentistry.  It  is  not,  however,  to  be 
■apposed  the  legislature  intended  to  enlarge 
the  sphere  of  tlie  profession.  There  may  be 
diseases  of,  hurts  to,  and  operations  upon, 
the  jaws  that  are  within  the  legitimate  pro- 
fession both  of  ttie  genera]  surgeon  and  of  the 
dentist.  We  do  not  know  how  this  is.  But, 
if  it  beso.  the  licensed  surgeon  would  be  pro- 
tected by  his  license  in  treating  such.  The 
act  before  us  could  hardly  be  so  construed  as 
to  limit  tlie  right  of  the  surgeon  under  his 
license.  It  Is  claimed,  also,  tliat  it  discrim- 
inates between  students  of  dentistry,  by  al- 
lowing them  to  operate  upon  the  teeth  and 
jaws  during  the  period  of  their  enrollment  In 
a  dental  college  and  attendance  upon  a  regu- 
lar, uninterrupted  course  in  such  college,  and 
excluding  others.  The  purpose  of  this  pro- 
vision of  the  law  is  apparent.  It  Is  to  per- 
mit to  actnal,  bona  fide  students  the  benefits 
of  practical  work  utider  an  Instructor.  But, 
to  prevent  evasions  of  the  law  by  persons 
practicing  the  profession  under  the  pretense 
of  being  students,  the  act  very  properly  de- 
fines who  sliall  be  regarded  as  students,  with- 
in tbeclauseallowing  them  to  perform  opera- 
tions, or  parts  of  operations.  It  Is  open  to 
every  student  to  bring  himself  within  the 
definition. 

The  Interpretation  of  the  clause  nnder con- 
sideration, upon  which  appellant  argues*  that 
It  was  intended  to  prefer  schools  of  dentistry 
within  the  state,  as  against  those  out  of  it, 
is  too  narrow.  We  see  no  reason  why  a  stu- 
dent in  such  a  school  in  another  state  may 
not,  during  vacation,  pursue  his  studies  here 
under  a  licensed  dentist,  and  be  within  the 
meaning  of  the  clnuse.  By  "regular,  unin- 
terrupted course,"  the  act  does  not  mean  a 
course  in  which  there  are  no  vacRtions,  such 
as  all  schools  bave.  To  hold  that  It  does, 
would  lead  to  this  unreasonable  result, — that 
the  student,  even  in  a  school  in  this  state, 
might  during  the  term  have  the  benefit  of 
practice  In  operations  under  a  licensed  den- 
tist, but  would  have  to  suspend  as  soon  as  the 
term  should  close.  The  provisions  and  re- 
quirements of  the  law  are  undoubtedly  rigor- 
ous. They  ought  to  be,  in  any  law  aiming 


to  protect  the  public  against  Ignorance  and 
incompetency  in  so  important  a  profession  as 
themedical  profe8sion,lnany  of  its  branches. 
We  see  nothing  In  the  provisions  of  this  law 
that  was  not  clearly  inserted  by  the  Iegisl»> 
ture,  in  good  faith,  to  effect  the  end  In  view* 
The  law  la  valid.  Judgment  afflnned 


Apflston  Mill  Oo.  e.  Wabdsb  «t  dl, 
{auvreme  Cowtt  of  Jfinneio&i.   ITov.  80, 1S80.) 

Cbattxl  MoBTOisKS  —  FiuKO  —  Exacunoir  — 
Wbonotdi.  SsizxniE. 

1.  A  chattel  mortgage  It  to  be  deemed  filed,  un- 
der BectioiiB  I'-S,  a  89,  Oen.  St.,when  It  is  delivered 
to,  and  reoelvea  and  kept  by,  the  proper  ofBoer,  In 
his  office,  rortbepurpoaeof  flUn^notwithatandtDg 
he  omits  to  place  it  With  the  muae  oliattel  morW 
ga^et  in  his  office. 

9.  When  a  sheriff,  nnder  an  exeontlon  against 
the  mortgagor  In  a  chattel  mortgage,  assames  to 
aeU,  against  the  objection  of  the  mortngae,  the  en- 
tire property,  and  not  merely  the  Interast  of  tho 
mortgagor,  the  mortgagee  may  treat  It  as  a  con- 
version of  his  faterest,  even  though  the  purchaser 
knew  of  the  mor^^ce. 

8.  Where  evlaenoe  admissible  as  to  one  defend 
ant  Is  ofEteed,  a  Joint  objeotton  by  all  la  properlj 
overniled. 
{9ul\abu»  Ijy  the  Court) 

Appeal  from  district  court,  Swift  county; 
BnowN.  Jndg^ 

Action  by  the  Appleton  Mill  Company 
against  Benjamin  H.  Warder  and  others,  for 
the  conversion  of  personalty.  Judgment  for 
pluintifF,  and  from  an  order  denying  new  trial 
defendants  appeal. 

8.  H.  Hudson  and  S.  T.  Young,  for  appel- 
lants. T.  F.  Toung  and  A.  i>.  Countrynutn, 
for  respondent. 

OiLFiLLAN,  C.  J.  The  pliUntifl  clfUms  un- 
der a  chattel  mortgage.  It  seat  the  mortgage 
by  mail  to  the  town-clerk  of  the  proper  town 
to  be  filed.  He  received  it  from  the  post-office 
May  2d,  and  the  same  day  took  it  to  his  ofiBce, 
where  It  remained  during  the  period  covered 
by  the  events  out  of  which  this  action  arose. 
But  he  did  not  place  It  among  the  files  in  his 
office  till  May  4th,  after  the  levy  on  behalf  of 
the  defendants,  which  was  made  on  that  day; 
so  that,  unless  tlie  mortgage  is  to  be  deemed 
filed  from  thetlmeit  reached  tlie  town>clerk'p 
office  for  filing,  the  levy  takes  precedence  of 
it.  The  property  was  growing  grain,  and  at 
the  time  of  the  sale  was  in  stacks.  The  in- 
dorsement on  the  execution  of  the  levy  was 
that  the  sheriff  had  levied  on  all  the  right, 
title,  and  interest  of  the  mortgagor  against 
whom  theexecution  ran.  There  was  evidence 
that  the  sheriff  at  ttie  sale  assumed  to  sell, 
not  the  interest  of  the  mortgagor  merely,  but 
the  entire  property,  against  tiie  objection  of 
plaintiff.  There  was  also  evidence  that  at 
the  sale  plaintiff  announced  to  the  purchaser 
that  it  had  a  mortgage  on  the  property.  The 
court  charged  the  jury  that  If  the  mortgage 
was  sent  by  mail  to  the  town-clerk  for  the 
purpose  of  filing,  and  he  received  and  took  it 
to  his  office  for  the  purpose  of  filing  it,  It 
must  be  considered  aa  having  been  filed  from 
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the  time  ft  reached  his  oflSre.  This  charge' 
mast  be  read  in  view  of  the  fact  that  there 
was  no  question  but  when  It  reached  the  of- 
fice It  remained  there.  The  court  also  charged 
that  if  the  Jury  should  find  the  mortgage  was 
valM.  and  tiled  before  the  levy,  the  sherlfT 
should  not  have  sold  anything  more  than  the 
mortgagor's  interest  in  the  property,  and 
therefore,  if  he  sold  the  whole  of  the  property 
without  regard  to  any  one's  interest,  the 
plaintiff  ought  to  recover,  notwithstanding 
the  levy  might  have  have  been  only  upon  the 
mortgagor's  Interest.  The  defendants  re- 
quested a  charge  that  if  the  sale  was  publicly 
forbidden,  or  the  purchaser  had  actual  knowl- 
edge of  plaintiff's  mortgage,  then  he  acquired 
and  the  sale  conveyed  the  property  subject  to 
the  mortgage,  and  the  plaintiff  cannot  recov- 
er. The  court  refused  so  to  charge.  These 
charges  and  refusal  present  the  principal 
question  in  the  case. 

Two  decisions  of  this  court  seem  to  cover 
all  there  is  in  these  questions.  The  case  of 
Oorham  v.  Summers,  25  Minn.  81,  holds  that 
a  chattel  mortgage  is  filed,  within  the  mean- 
ing of  the  statute,  when  it  is  delivered  to.  and 
re<  eived  and  kept  by.  tbe  proper  officer  In  his 
offlce.  for  the  purpose  of  notice  mentioned  in 
the  statute.  The  receipt  of  the  Instrument 
by  the  town-clerk  at  the  postwsfflce  did  not  con- 
stitute a  filing,  but,  having  been  sent  to  and 
received  by  him  for  the  purpose  of  filing,  his 
leaving  It  In  the  office,  where  it  remained, 
was,  so  far  as  the  mortgagee  was  concerned, 
a  filing,  although  the  clerk  omitted  the  duty 
which  the  law  imposed  on  tiim,  to  indorae  and 
index  it,  and  place  and  keep  it  with  the  other 
like  instrument^  in  his  office.  The  case  of 
Hossfeldt  v.  Dill.  28  Minn.  469,  10  N.  "W. 
Bep.  781,  was,  so  far  as  the  acts  claimed  to 
he  a  conversion  were  concerned,  like  tbis,  ex- 
cept that  in  that  case  the  defendant,  in  the 
w  rit  u  nder  which  the  levy  and  sale  were  made, 
had  no  leviable  interest  in  the  property,  while 
in  this  case  the  defendant  In  the  writ,  (the 
mortgagor,)  he  being  in  possession  and  en- 
titled to  continue  in  possession  till  the  mort- 
gage debt  came  due,  had  an  interest  that 
might  be  levied  on.  In  that  case  the  sale  by 
the  sheriff  did  not  divest  the  title  of  the  own- 
er. The  latter  might  assert  It  against  the 
purchaser,  and  seek  a  remedy  against  him  if 
.he  interfered  with  the  possession.  The 
court  expressed  the  opinion  that  where  prop- 
erty of  a  bulky  character,  incapable  of  imme- 
diate manual  delivery,  (in  that  case  un- 
threshed  wheat,)  is  assumed  to  be  sold  by  an 
oflicer.  in  pursuance  of  a  levy  thereon  under 
due  process  of  law,  against  the  protest  of  the 
owner,  as  the  property  of  another,  to  a  pur- 
chaser who  is  left  to  take  possession  for  him- 
self, the  owner  is  not  remitted  to  contest  tbe 
title  with  the  purcliaaer,  but  may  acquiesce 
in  the  sale,  and  look  to  the  officer  for  a  vindi- 
cation of  his  rights.  And  it  was  held  that 
upon  such  a  salethe  plaintiff  could  recover  as 
for  a  conversion.  Where  the  sheriff  has 
wrongfully  assumed  to  sell  the  property  of  the 
plaintiff,  it  can  make  no  difference,  in  printi- 


ple.  that  the  Iatter*8  property,  oa  !n  tbe  case 
referred  to,  is  absolute  and  excluaf ve,  ar,  as  In 
this  case,  only  qualified  or  limited.  In  ^ther 
case  it  is  the  exercise  of  dominion  over  the 
property,  in  excFusion  or  in  defiance  ot  the 
owner's  rights.  As  the  remedy  against  the  ofB- 
cerdoes  not  proceed  upon  the  theory  tliat  the 
purchaser  acquires  title  by  the  wrongful  sale, 
it  la  immaterial  that  the  purchaser  knew  of 
the  existence  of  the  mortgage,  or  knew  that 
plaintiff  forbade  the  sale.  So  if  the  sheriff 
sold  the  whole  interest  in  the  property,  in- 
stead of  selling  the  interest  of  the  defendant 
in  his  writ,  the  plaintiff  might  treat  it  as  a 
conversion.  There  la  evidence  to  justify  the 
conclusion  that  the  sheriff  made  the  sale  just 
as  he  did,  on  the  procurement  of  the  other  de< 
fendanta,  the  creditors  in  tbe  execution.  As 
the  mortgage  was  duly  filed,  the  notice  of  its 
existence  to  the  deputy-sheriff  was  immate- 
rial, and  the  evidence  offered  to  prove  it  could 
not  prejudice.  The  sheriff  on  ttie  sale  gave  to 
the  purchaser  a  bill  of  sale  of  the  property 
sold.  This  was  certainly  evidence  against 
him,  and.  if  not  evidence  against  the  other 
defendants,  there  was  no  objection  on  their 
separate  behalf.  The  objection  was  joint. 
The  rule  as  to  tbe  effect,  as  evidence,  m  tbe 
sheriff's  return  to  the  execution,  has  no  ap- 
plication to  this  case;  for  the  plaintiff  was  a 
stranger  to  the  execution  and  return.  It  la 
unnecessary  to  refer  particularly  to  the  other 
assignment  of  error.  Orderafflrmed. 


Gannon  Bitbs  UavuVvb  Ajb*n  «.  Bogsbs. 

iSup)-em«  Court  of  Minnesota.  Nov.  80, 1S89.) 
Co^RAOTB— FsBroRMANca— Rbs  Adjudioata— 

ESTOPPBL. 

1.  PlaistUt,  without  any  prevIouB  oontraoi 
with  defendant^  deposited  Is  bank  a  sum  ot  money, 
to  be  paid  to  htm  u  he  should  on  or  before  a  oer- 
tain  day  deposit  with  the  bank  certain  conveyances 
of  real  estate  to  plalnUfl,  and  ot^er  instnimeots. 
Held,  defendant  could  be  entitled  to  reoeive  and  re- 
tain tbe  money  only  by  oomplying,  within  the 
time,  with  the  t«ms  of  the  deposit  ot  tbe  moaey. 

a.  Tbe  rule  that,  where  time  Is  not  of  the  es- 
sence of  the  oODtraot,  strict  compliance  as  to  time 
will  not  be  required,  does  not  apply  to  such  a  case, 
bat  spiles  only  to  a  case  where  there  is  a  con- 
tract, and  contract  rights  that  may  be  lost  by  not 
applying  it. 

8.  One  not  a  party,  nor  privy  to  a  party,  to  an 
action  cannot,  as  between  him  and  tbe  plaintiff,  be 
bound  by  the  result,  nor  cl^m  that  the  plaintiff  is 
bound  by  it,  on  the  groond  that  he  was  the  real  de- 
fendant in  interest  and  conducted  the  defense,  un- 
less he  did  so  openly,  and  to  the  knowledge  of  the 
plaintiff,  and  for  the  defense  of  bis  own  Interests. 

i.  Facta  found,  considered,  and  held  not  to 
show  that  a  releasee,  In  a  release  which  he  refused 
to  receive,  had  aocepted  and  enjoyed  the  benefits 
of  it,  80  as  to  l>e  bound  by  the  trauaotioo  of  which 
It  was  intended  to  be  a  part. 
iSyUalma  by  the  Court.) 

Appeal  from  district  coart,  Bice  ooonfy; 

BucKHAH,  Judge. 

Baxter,  Townley  dt  Bale,  for  appelant. 
Geo.  W,  Batcbelder,  for  respondent. 

GiLFiLLAN,  O.  J.  The  plaintiff,  on  Ko- 
vember  23,  1884,  deposited  in  tbe  First  Na- 
tional Bank  of  Faribault  96,666.67,  to  be 
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paid  to  the  defendant  if  he  should,  on  or  he- 
fore  March  15;  1885,  deposit  with  aald  bank 
for  plaintiff  a  good  and  sufficient  warranty 
deed.  conTeying  to  plaintiff,  free  and  clear  of 
all  incumbrance,  two  certain  pieces  of  real 
estate,  and  also  all  tax  certificatee  concerning 
the  same,  and  also  a  dulj-certifled  copy  of  a 
resolution  of  the  board  of  directors  of  the 
Wisconsin.  Minnesota  &  FaciQc  lUilroad 
Company,  releasing  plaintiff  from  all  and 
sinKiilar  the  covenants  and  obligations  of 
each  and  every  agreement  between  plaintiff 
and  said  company,  concernlug  the  application 
of  the  proceeds  of  a  certain  land  grant  to 
plaintiff.  Tbe  bank  gave  plaintiff  a  receipt 
for  the  money,  showing  the  puri>08e  and 
terms  for  and  upon  which  it  was  deposited. 
March  7. 1885,  defendant  applied  to  the  bank 
for  payment  of  tbe  money  to  him.  offering  to 
deposit  with  it  a  warranty  deed  couveying  to 
plaintiff  one  of  the  pieces  of  real  estate,  he 
tlien  having  good  title  to  the  same;  a  war- 
ranty deed  which  he  at  the  time  supposed 
conveyed  to  plaintiff  the  other  piece  of  real 
estate,  but  which  did  not  describe  it  prop- 
erly, be  at  that  time  not  having  good  title  to 
the  piece  of  real  estate  intended  to  be  con- 
veyed,— which  title  he  did  not  acquire  till 
May  7,  18^5;  and  also  a  resolution  by  tbe 
railroad  company,  not  In  the  terma  required 
by  the  conditions  of  said  deposit  with  the 
luink;  and  also  the  tax  certificates  specified. 
The  bank  declined  to  pay  the  money  to  de- 
fendant without  a  surrender  of  its  receipt,  and 
one  of  plaintiff's  directors,  to  whom  the  pa- 
pers were  handed,  accompanied  by  defend- 
ant, went  to  plaintiff's  secretary,  who  then 
had  the  receipt,  but  who  was  not  authorised 
to  accept  the  papers,  nor  to  deliver  the  re- 
ceipt. On  defendant's  assurance  that  the 
papers  were  all  right,  in  complbince  with  the 
conditions  of  the  deposit,  and  that*  it  any- 
thing was  wrong,  he  would  make  it  right, 
the  secretary  to^  the  papers,  and  delivered 
the  receipt  to  said  director;  and  he  delivered 
It  to  the  bank,  and  tbe  bank  paid  the  money 
to  defendant.  Plaintiff  afterwards  sued  tbe 
Imnk  for  wrongfully  paying  the  money  to  de- 
fendant, and  Uie  latter  recovered  judgment. 
In  that  action,  this  dsfendant,  apparently 
deeming  himself  the  real  defendant  in  inter- 
est, employed  the  attorney  who  defended  ttie 
action,  and  took  an  active  part  in  the  man- 
agement of  the  trial.  Flalntifl  bad  no  notice 
of  either  of  those  facts.  On  the  18th  of 
March,  1885,  plaintiff's  board  of  directors 
passed  a  resolution  refusing  to  receive  the 
papers,  and  directing  its  secretary  to  return 
them  to  the  bank,  and  demand  a  redelivery 
of  the  receipt,  and  appointed  a  committee 
who  were  authorized.  In  case  they  should  find 
tbe  papers  not  to  be  a  compliance  with  the 
deposiC  to  demand  of  the  bank  repayment  of 
the  money  to  plaintiff.  A  copy  of  this  reso' 
lution  was  immediately  served  on  defendant. 
The  papers  were  tendered  back  to  the  bank, 
but  It  refused  to  receive  them.  The  defend- 
ant procured  the  railroad  company  to  pass  a 
resolution  fully  releasing  idaintiff,  as  con- 


templated by  the  terms  of  the  deposit,  and  on 
December  23.  1885,  tendered  it,  with  a  auffl- 
cient  deed  from  defendant  to  plaintiff  of  the 
piece  of  land  miadescribed  in  its  former  deed, 
— and  of  which  he  had  not  the  title  till  May 
7.  1885.— to  tbe  attorney  of  tbe  plaintiff  in 
the  action  against  the  bank,  who  refused  to 
receive  them ;  and  they  were  then  depoeited 
in  court  for  the  plaintiff.  We  have  stated 
the  facte  more  In  detail,  perhaps,  than  was 
actually  necessary  for  the  decision  of  Uie 
case.  Tbe  principles  of  law  applicable  are 
comparatively  simple. 

Whether  the  defendant  procured  the  pay- 
ment of  the  money  by  the  bank  to  him 
through  willful  false  representations,  or 
tlirough  a  mistiikeof  fact,  is  immaterial.  He 
was  ao%  entitled  to  receive  or  retain  it.  He 
could  be  entitled  to  receive  it  only  by  comply- 
ing with  the  conditions  upon  wbli'h  it  was 
deposited,  which  he  did  not  do.  The  deliv- 
ery by  him  to  the  bank  of  the  instruments 
speciOed  in  the  conditions  of  the  d(>po8it. 
within  the  time  so  specified,  was  the  consid- 
eration upon  which  he  would  be  entitled  to 
receive  the  money.  There  is  in  the  facta  no 
pretense  that  he  did  it  within  the  time,  or 
that  be  was  in  condition.  In  respect  to  the 
title  to  the  lands,  to  do  It  within  the  time.  It 
is  claimed  that,  as  be  afterwards  complied 
with  the  conditions,  time  was  not  essential, 
and  reference  is  made  to  those  cases  where 
the  time  of  performance  by  one  of  the  par- 
ties to  a  contract  affecting  realty  has  been 
held  not  to  be  of  the  essence  of  tbe  contract. 
Though  it  be  conceded  that  he  afterwards 
performed,  or  offered  to  perform, on  his  part, 
such  performance  or  offer  not  being  accepted 
by  the  plaintiff,  the  doctrine  of  the  cases  re- 
ferred to  has  no  (^plication.  That  doctrine 
appties  only  where  there  is  a  contract;  where 
the  party  asking  to  have  It  applied  has  con- 
tract tights  which  will  be  lost  or  forfeited  if 
it  be  not  applied.  U  la  to  avoid  a  forfeltore 
ot  such  rights  that  courts  a^on  tfaedocttins. 
Here  there  were  no  oontraot  rights, — no  con- 
tract. Tbe  deposit  of  tbe  monef  was  merely 
an  offer  whidi  the  defendant  might  accept 
not,  as  he  pleased.  He  was  under  no  obUga^ 
tlon  to  do  anything.  If  he  chose  to  accept, 
he  couM  do  so  only  by  accepting  according  to 
its  terma.  THo  case  can  be  found  where  the 
court  permitted  a  party  to  acquke  rights  by 
treating  the  time  expressed  In  such  an  offer 
for  its  acceptance  as  not  essential,— as,  in  ef- 
fect, not  a  part  of  the  offer. 

Ws  have  said  there  was  no  contract, — 
nothing  but  an  offer,— because,  although  in 
a  conversation  between  defendant  and  some 
of  plaintiffs  directors  tb^  informed  blm 
that  plaintiff  would  give  him  •6.666.67  for 
the  lands  and  release,  and  he  sidd  he  would 
accept  and  procure  the  rdease  and  make  tbe 
conveyance,  tliere  was  no  onporate  action, 
(and  that  alone  Is  to  be  lofAed  to,  and  not 
conversations  with  or  offers  by  its  individnal 
directors;)  except  a  resolution  of  the  board 
of  directors  directing  the  treasurer  to  deposit 
Uie  money  to  be  paid  to  dt^eodant,  provided 
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be  shoald,  on  or  before  Marcb  15th.  deposit 
tbe  speciRcd  Instruments;  and  there  was  no 
agreement  by  him  w^th  the  corporation.  He 
took  no  action  in  reference  to  the  subject  of 
the  resolution  till  be  applied  to  the  bank  for 
tbe  money. 

The  defendant  has  pleaded,  and  Insists 
upon  as  a  bar  to  the  action,  the  judgment  In 
the  action  against  the  bank.  That  judgment 
is  not  a  bar,  for  two  reasons:  Fint,  Tbe 
parties  are  not  the  same ;  for,  if  it  be  conceded 
that  one  not  a  party  to  an  action  may  be  es- 
topprd,  or  claim  an  estoppel,  by  the  judg- 
ment, because  he  Is  the  real  party  in  Interest, 
and  conducts  the  defense,  yet  he  must  do  so 
openly,  and  to  the  knowleilge  of  the  other 
party,  and  for  the  defense  of  his  own  Inter- 
ests. Schroeder  v.  Lahrman,  26  Minn.  87, 
1  N.  W.  Hep.  801.  Whatever  part  defend- 
ant took  in  that  case,  it  was  not  with  the 
knowledge  of  the  plaintiff.  Seoond.  The 
issues  are  not  the  same.  In  tbia  action  tbe 
contest  Is  only  upon  defendant's  right  to  re- 
ceive and  retain  the  money.  In  the  action 
against  the  bank  there  was  the  additional  is- 
sue, was  the  bank  guilty  of  negligence,  as 
plaintiff's  bailee,  in  paying  tbe  money  to  de- 
fendant? and  it  was  upon  that  issue  that  the 
Jnd^ent  in  favor  of  the  bank  was  affirmed 
in  this  court.  The  tender  of  thelnstrumente 
oil  December  23d  to  the  plaintiff's  attorney 
In  the  action  against  the  bank,  even  If  tbe  de- 
fendant had  a  right  then  to  make  the  tender 
was  ineffectaal;  for  the  attorney  does  not  ap- 
pear to  have  had  any  authority  to  receive 
them.  But,  as  we  bare  seen,  defmdant  had 
no  right  to  tender  performaiun  on  hia  part 
—that  is,  to  accept  pMnttfTs  offers-after 
March  15th ;  and,  bad  the  tender  been  made  to 
any  officer  authorized  to  act  for  plabitiff  In 
tbe  premises,  It  would  lutve  been  of  no  ^Eect, 
nnleas  accepted. 

And  this  brings  ua  to  defendants  claim 
that  plainUff  received  the  whole  considera- 
tion for  the  money.  The  tacts  found  nega- 
tive this  claim.  The  offer  of  tbe  variouB  in- 
struments to  the  bank,  and  an  acceptance  by 
it,  would  bind  the  plidntlff  only  In  case  they 
were  in  accordance  with  tbe  terms  of  the  de- 
posit of  tbe  money,  None  would  go  into  ef- 
fect by  reason  of  that  tender,  unless  all  were 
correct.  Plaintiff  was  not  obliged  to  receive 
a  part  acceptance  of  its  offer,  or  the  perform- 
ance of  anything  leas  than  tbe  whole  ot  its 
terms.  Of  tbe  instruments  tendered  to  tbe 
bank,  two— the  release  and  one  of  the  con- 
veyances—were not  in  accordance  with  plain- 
tiff's offer.  And  on  March  18th  plain- 
tiff disavowed  the  action  of  the  bank,  and  of 
it^  secretary,  and  in  effect  closed  or  withdrew 
its  offer,  so  far  as  It  could.  Neither  the  con- 
v^ances  nor  the  release  went  into  effect. 
They  could  not  go  into  effect  without  the 
plaintiff's  consent.  Tlie  title  to  real  estate 
cannot  be  thrust  on  one  by  a  deed  which  he 
is  under  no  obligation  to  accept,  and  does 
not  accept.  Nor  can  one  be  bound  by  a  re- 
lease which  he  refuses  to  acceiA. 

It  is  also  claimed  that  plaintiff  has  accepted 


a  part  of  the  benefits  of  what  was  done  hy 
defendant,  and  thereby  ratified  all  that  was 
done.  It  is  true  that  if  it  had  received  and 
retained  a  part  of  what  be  tendered  to  the 
bank— as  if  it  bad  accepted  the  deed  toat  was 
good,  or  the  release — it  could  not  afterwards 
repudiate  what  It  had  accepted,  and  recover 
tbe  money  from  .defendant,  provided  be  was 
ready  and  willing,  even  after  tbe  15tfa  of 
March,  to  make  good  the  remainder.  It  is 
claimed  that  plaintiff  has  accepted  the  bene- 
fits of  tbe  release.  The  railroad  company's 
resolution  of  release  offered  to  the  baak  was 
not  such  as  plaintiiTs  offer  contemplated; 
but  it  was,  as  the  court  below  finds,  passed 
for  the  purpose  of  releasing  plaintiff  from 
the  obligations  of  all  covenants  and  agre^ 
ments  between  plaintiff  and  the  railroad 
company  concerning  tbe  application  of  the 
proceeds  of  a  certain  land  grant  to  plaintiff, 
and  the  court  finds  that  the  resolution  "has 
always  been  acquiesced  in  by  tbe  railroad 
company. "  How  it  has  been  acquiesced  in. 
whether  by  any  act  between  it  and  plaintiff, or 
merely  by  omission  as  yet  to  attempt  enforce- 
ment of  snch  covenants  and  agreements,  does 
not  appear.  Whatever  the  railroad  company 
might  do  or  omit  to  do,  unless  with  the  con- 
currence of  plaintiff,  oiuld  not  affect  the 
rights  of  tbe  latter.  Tbe  court  also  finds 
that  since  February  7.  1885.  the  date  of  tbe 
resolution, — a  month  prior  to  the  day  when 
defendant  received  the  money  from  the  bank, 
— the  plaintiff  has  done  no  work,  and  made 
no  expenditures,  as  provided  for  in  the  agree- 
ments between  It  and  the  railroad  company* 
but  has  expended  the  proceeds  of  the  land 
grant,  except  the  mon^  Involved  in  this  ac- 
tion and  a  few  hundred  dollars,  otherwise 
than  as  in  such  agreements  provided.  If  Ik 
failed  to  periorm  its  agreements  with  tha 
railroad  company  without  being  released.  It 
may  be  llatds  to  the  railroad  company  far 
snch  failnie;  and,  if  there  were  a  doubt 
whether  it  had  accepted  or  rejected  the  r^ 
lease  contained  in  the  resolution,  its  sets  in 
respect  to  the  subject-matters  of  the  resolo- 
tlon  might  be  evidence  on  the  point.  But  it 
clearly  appears  ftom  the  findings  ttiat  It 
steadily  refused  to  accept  the  release,  and  It 
does  not  appear  that  its  acts  or  omlaslow 
were  because  of  tbe  release,  mca.  that  it  was 
nnderstcod  between  It  and  the  railioad  ctno- 
pany  that  the  release  was  operative.  Judg- 
ment reversed,  and  a  new  trial  ordered. 

CoujKS.  J.f  absent,  did  not  sit  In  this 
case. 


WiLDimt  0.  FeROUSON. 
(Suprenw  Court  cf  Minnesota.   Nov.  80;  188B.) 

aumSHlBNT— BXEMFTION  OV  WaOSS— IiABOam 

Hah. 

1.  Where  a  nmlibee  proceeding  la  to  be  de- 
termined on  tbe  alselosure  alone,  jio  supplementit 
complaint  being  filed,  and  no  claim  made  a  third 
person,  the  statute  does  not  ocmtemplate  any  ftnd- 
iDgs  of  fact. 

9.  WbettaeronelBa**Iaborlngmanorwomaa,* 
wnhln  BDbdivision  11, 1 8U>,  o.  06,  Oen.  SL.  osmpt- 
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big  wBoes,  Ifl,  the  kind  of  wotk  done  Mng  shown, 
ft  qoBBuon  of  law,  and  not  of  fact. 

9.  Tbat  subdivision  means  only  those  whose 
work  Is  manual. 

4.  An  ageot  who  sells  goods  1^  sampla  Is  not 
within  its  meaning. 

(AlyUobiM  by  the  Court) 

Appeal  from  manlclpal  conrt  of  Minneap- 
oIIb;  MahoneT)  Judge. 

Ifoj/ei  A  MeGw,  tot  appellant.  B,  Day, 
for  raepondent. 

GiLFiLLAN,  C.  J.  This  is  A  proceeding  in 
garniBhment,  the  debtor  defendant  appealing 
from  the  judgment  of  the  court  below  against 
the  garnishee  defendant.  The  point  made 
by  appellant  is  that  the  debt  reached  by  the 
garnishment,  being  for  wages  doe  the  ap- 

E"ant,  was  exempt,  under  subdiTlsIon  11, 
LO,  c.  66.  Gen.  St.  After  the  court  below 
filed  its  dedaion,  directing  Judgment  for 
the  plaintiff,  theappellant  requested  it  to  find 
whether,  at  the  timea  covered  by  the  garnish- 
ment, the  appellant  was  a  laboring  man, 
within  the  meaning  of  subdivision  11,  and 
thereupon  the  court  found  as  a  fact  that  be 
was.  The  appellant  claims  that  that  finding 
Is  conclusive  upon  the  point.  There  are  two 
reasons  why  it  Is  not  so:  First.  That  the 
statute  regulating  garnishments,  as  it  allows 
judgment  against  the  garnishee  on  the  dis* 
closure  alone,  only  when  the  full  disclosure 
amounts  to  an  admission  of  indebtedness,  or 
of  tlie  possession  or  control  of  property,  etc., 
of  tlie  defendant,  does  not  contemplate  a 
finding  of  facta,  as  in  ordinary  actions.  The 
disclosure  is  not  the  same  as  a  trial  of  dis- 
puted facts  in  ordinary  actions.  Where  is- 
sues are  made  on  a  supplementary  complaint 
filed,  and  perhaps  where  a  claim  is  made  by 
a  third  pmon,  a  trial  mast  be  had  as  in  a 
civil  action,  and.  if  the  trial  is  by  the  court, 
it  ought  probably  to  state  Its  findings  of  fact 
as  in  ordinary  actions.  Where  the  decision 
of  the  court  below  is  upon  the  disclosure 
alone,  it  is  that  we  must  look  to.  and  not  to 
the*  court's  statement  of  facts.  Seoimd. 
Where  the  occupation  of  the  defendant  is 
sbown.  whether  he  comes  within  the  mean- 
ing of  subdivision  11  is  a  question  of  law, 
and  not  of  fact.  The  appellant  was  agent  for 
the  garnishee,  selling  Its  goods  by  sample, 
driving  about  for  that  purpose  with  his  own 
borse  and  boggy,  receiving  a  weekly  salary. 
Subdivision  11  exempts  "the  wages  of  any 
laboring  man  or  woman,  or  of  his  or  her 
minor  children,  In  any  sum  not  exceeding 
fifty  dollars,  due  for  services  rendered  by  liim 
or  them  for  and  during  ninety  days  preceding 
the  issue  of  process, "  etc.  AH  men  who  earn 
compensation  by  labor  or  work  of  any  kind, 
whether  of  the  head  or  hands,  including 
judges,  lawyersi  bankers,  merchants,  officers 
of  corporations,  and  the  like,  are  in  some  sense 
"laboring  men."  But  they  are  not  "latwr- 
Ing  men"  in  the  popular  sense  of  the  term, 
when  used  to  refer  to  a  man's  employment, 
and  that  Is  the  sense  in  which,  we  must  pre- 
sume, the  legislature  used  the  term.  In 
Wakefield  t.  Fargo.  90  N.  Y.  213.  under  an 


act  making  stockholders  in  a  corporation  Ii»> 
ble  fot-  debts  due  "laborers,  servants,  and  ap- 
prentices," for  servloes  performed  for  the 
corporation,  the  court  construed  the  word 
^'laborers"  to  refer  to  those  whose  services 
were  manual  or  menial;  those  who  are  re- 
sponsible for  no  independent  action,  but  who 
do  a  day's  work  or  stated  job  nnder  the  di- 
rection of  a  superior;  and  held  that  it  did 
not  include  one  who  kept  the  accounts  of  re- 
ceipts  and  disbursements,  and,  in  the  absence 
of  the  superintendent,  had  charge  and  control 
of  the  business.  In  Jonea  v.  Avery,  50  Mich. 
»26.  15  N.  W.  Rep.  494.  it  was  held  that  a 
traveling  salesman,  selling  by  sample,  did 
not  come  within  the  meaning  of  a  constitu- 
tional provision  making  stockholders  of  a 
corporation  liable  for  "latior  debts"  of  the 
corporation.  There  are  many  cases  holding ' 
that  contractors,  consulting  or  assistant  en- 
gineers, agents,  superintendents,  secretaries 
tA  corporations,  and  livery  stable  keepers,  do 
not  come  within  the  meaning  of  the  term. 
Powell  v.  Eldred,  39  Mich.  654;  Aikinv.Was- 
son .  24  N.  Y.  482 :  Short  v.  Medberry.  29  Hun, 
S9;  Dean  v.  De  Wolf.  16  Hnn,  186;  Krauser 
V.  Buckel.  17  Hun,  463;  Ericsson  t.  Brown» 
38  Barb.  890;  Coffin  v.  Reynolds,  37  N.  Y, 
640;  Brusie  v.  GrMBth,  34  Cal.  306;  Dove  v. 
Kunan,  62  Cal.  400.  We  do  not  think  the 
legislature  Intended  the  exemption  to  operate 
in  favor  of  any  but  those  who  are  laboring 
men  or  women  In  the  sense  that  their  work 
is  manual.  Persons  of  that  class  usually  look 
to  the  reward  of  a  day's  labor  for  immediate 
or  present  support,  and  such  persons  are 
more  in  need  of  the  exemption  than  any  oth- 
ers. This  debtor  defendant  is  not  within 
that  class.  Judgment  affirmed. 


OamPBBLL  e.  BOTEMMO  9%  tA* 
(Supreme  Court  <^  Jtfinnatota.  Nov.  80^  1880.) 
ImwHmmHe  Boiro. 
I.  Onewhoezeontea  abondmaybeUahloTipoo 
it,  though  Us  name  do  not  appear  in  the  bodr  of 
It. 

9.  An  action  cannot  be  maintained  on  a  bond 
conditioned  to  "fully  indemnify  and  save  harm  lee* 
said  J.  C.  C.  from  aU  damages  and  ooate  by  reason 
of  aadd  dalm. "  eta,  and  to  ^'pay  all  costs  and  dam- 
ages to  which  said  officer  [w  obligee]  may  be  put 
by  reason  thereof, "  nnttl  actnai  damage  baa  ao- 
omed  to  the  obligee,  <. nntil  hehas  aotoally  pakt 
such  oosts  and  damages. 
(SvUoMm  bv  th«  court) 

Appeal  from  municipal  ootntof  IQnpeapo- 

11s;  Mahonsy,  Judge. 

JohnT,  Bymea,  for  appellant,  Peter  Roter- 
ing.   B,  Meyers,  for  respondent. 

GILFILI.AN. C.J.  Inthisoasetheplalntiif, 
a  police  officer  of  the  dty  of  Minneapolis,  and 
as  such  authorized  to  execute  writs  and  pro- 
cess Issuing  from  the  manlclpal  court  of  that 
city,  received  an  execntlon  Issued  from  said 
court,  and  levied  the  same  apon  personal 
propei^y.  Another  than  the  execution  debt- 
or claimed  the  property  from  the  plaintiff, 
and  thereupon  the  creditor,  in  the  execution 
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«8  principal,  and  the  other  defemlants  herein 
•as  sureties,  executed  to  the  plaintiff  an  imlem- 
nifying  bond.  The  defendant  Botering.  the 
appellant,  objects  to  this  bond  that,  although 
«lgned  and  se^ed  by  him,  his  name  does  not 
appear  in  the  body  of  it  But  It  is  not  always 
-^ssenttal.  In  order  to  bind  one  by  a  contract, 
that  bis  name  shall  appear  in  the  body  of  ft, 
if  there  is  enough  in  its  terms,  in  connection 
with  the  signing,  to  show  ttiat  be  intended  to 
be  bound.  For  instance,  where,  as  in  this 
'Case,  it  reads.  "We,"  then  stating  the  obllga^ 
tion  or  undertaking,  it  is,  if  there  be  nothing 
■filse  to  show  the  contrary,  the  contract  of  the 
parties  who  execute  it.  For  what  purpose 
■<loeB  the  party  sign  and  seal,  except  to  be 
bound  by  it?  See  Ex  parte  Fulton,  7  Cow. 
484;  Seeker  t.  Judson,  16  N.  Y.  439;  Fei^ 
kins  V.  Goodman.  21  Barb.  218;  Dair  t.  U. 
fi.,  16  Wall.  1.  Then  Is  not  enough,  in  the 
mere  fact  that  Botering's  name  was  not  in 
the  body  of  the  bond,  to  put  the  oUIgee  on 
inquiry,  so  as  to  charge  him  with  notice  that, , 
■after  signing  and  sealing,  and  before  delivery, 
the  former  refused  to  let  it  go  any  farther, 
if  such  were  tbe  fact. 

The  condition  of  the  bond  Is:  "Now,  there- 
fore, in  case  the  said  G.  F.  Hummel  shall 
fully  indemnify  and  sav*  harmless  said  J.  C. 
Campbell,  police  officer,  from  all  damages  and 
•costs  by  reason  of  said  claim  of  said  above- 
named  claimant,  and  shall  pay  all  costs  and 
•damages  to  whidi  said  police  officer  may  l>e  put 
i>y  reason  thertiCKf,  then  this  obligation  shall 
be  Toid, "  etc.  According  to  ail  the  authori- 
ties, an  undertaking  to  "indemnify  and  save 
tiarmless"  gives  no  riglit  of  action  until  tbe 
pai-ty  indemnified  is  actually  dami^ed,  i, 
lias  been  compelled  to  pay  and  has  paiAt  by 
ceaaon  of  the  thing  against  which  or  conse- 
quence of  which  he  is  indemnifled.  The 
'doubt  on  this  bond  arisra  upon  the  words, 
"and  shall  pay  lUl  costs  and  damages  to  which 
aaid  p<dice  officer  may  be  put  by  reason  there- 
-of."  Are  they  to  be  construed  as  an  under- 
taking to  prevent  liim  becoming  liable  for 
•damages  and  costs,  or  dischargeor  acquit  him 
from  such  liability  if  it  accrue  against  him, 
■or  are  they  intended  only  to  indemnify  him 
Jtgainst  damage?  In  Weller  v.  Eames,  15 
Minn.  461,  (Gil.  376,)  the  bead  was  to  Indemi- 
nlfy  against  "legal  liability,"  and  it  v/aa 
•urged  that  it  was  an  undertaking  to  prevent 
liability  accruing  against  tbe  obligee,  or  todis- 
<!hargeand  acquit  him  from  it,  if  it  bad  already 
Accrued.  But  tbe  court  held  it  an  indemnity 
only^gainst  actual  damage,  and  that  a  judg- 
ment recovered  against  the  obligee,  not  paid, 
^id  not  show  actual  damage.  In  this  case 
tbe  expression,  "costs  and  damages  to  which 
said  officer  may  be  put,"  is  not  stronger  than 
the  terms  of  the  bond  in  that  case.  Could 
the  officer  be  said  to  be  put  to  costs  and  dam- 
ages, when  he  has  become  liable  to  but  has 
not  paid  themP  We  think  not.  A  slight 
•change  in  the  phraseology  might  produce  a 
^iffei'ent  result,  as  it  it  were  to  pay  all  costs 
and  damages  which  he  may  become  liable  to, 
•or  (perhaps)  which  he  may  incur.   In  such 


case,  the  oUigaUon  to  pay  would  be  fixed  by 
the  obligee's  becoming  liable.  But,  as  it  is, 
we  think  the  obligation  was  to  pay  the  obligee, 
not  to  pay  somebody  ehu;  and  it  was  fixed 
only  when  be  had  sustained  actual  damage, 
i.  s.,  had  been  compelled  to  pi^.  Order  re- 
versed. 


ThOKFSON  e.  WZNTBB. 

(Suprtnw  Court  of  mniuwota.  Nov.  80^  1888L) 
Snomo  Fsaroaiuiioa. 
1.  Tbe  equitable  oouideraUonB  which  will  jo*- 

tlfy  a  court  in  refusing  to  compel  spedfio  per- 
formance of  a  valid  contract  to  cosvey  real  ostata 
must  have  Bome  reference  to  or  some  coouectton 
with  the  contract  itself,  or  the  dutlee  of  the  parties 
in  relation  to  it. 

3.  That  the  vendor  has  an  independrat  claim 
against  the  vendee,  whlcb  by  reason  of  the  latter'* 
iuBOlveooy  he  may  be  unable  to  enforoe,  Is  no  resr 
son  for  refualngr  speolfio  perf wmaaoa  mi  tlw  i^U- 
oatlon  of  the  vendee. 
iSyllaJma  by  the  Comt) 

Appeal  from  district  court,  Redwood  coun- 
ty; Wbbbeb,  Judge. 

John  if.  Bmoerv,  for  appellant.  /.  M. 
Thomp$on,  for  respondent. 

GiLiiLLAM,  G.  J.  This  is  an  action  to 
compel  specific  performance  of  a  contract  In 
tbe  nature  of  one  to  oonrey  real  estate.  Tbe 
defendant  had  purchased  the  land  from  tbe 
state,  paying  16  per  cent,  of  the  purchase 
price,  and  lec^ving  cerClfleates  of  purchase. 
Felnruary  1, 1886,  these  partiea  entered  into 
a  contract  in  writing,  whereby  defendant 
agreed  that,  npon  full  peiionnanee  on  tbe 
part  of  the  i^lntlff,  he  wonld  transfer  by 
deed  of  assignment  thesiUd  land  certificates. 
FlainUif  was  to  pay  therefor  9SdO,  acoord- 
ing  to  two  ]»omisBory  notes, — (me  fur  9190. 
due  October  1,  1886^  with  Interest  at  10  per 
cent.,  and  one  for  t^OO,  due  two  years  from 
February  1, 1886,  with  interest  at  8  per  cent, 
— and  pay  all  taxes  and  assessments,  and  the 
unpaid  puiehase  mon^  to  the  state.  The 
plaintiff  fully  performed  thia  oonteact  on  bis 
part.  In  Uuch,  1886,  the  parties  made  an 
oral  agreement,  by  which  defendant  agreed 
to  make  certain  improvements  for  the  plain- 
tiff on  the  land,  by  breaking,  erecting  build- 
ings, and  digging  a  well,  for  which  plaintiff 
agreed  to  pay  him  the  cost  thereof,  with  in- 
terest; sucli  payment  not  to  l3e  made  twfore 
the  expiration  of  five  years  from  tbe  time  of 
making  tbe  improvwnentS'  Afterwards,  pui* 
suant  to  sucb  agreement,  defendant  made 
such  improvements  to  the  amount  of  $500, 
no  part  of  which  has  been  paid.  The  plain- 
tiff waa  insolvent.  On  these  facts  the  oooit 
below  denied  specific  performance. 

From  the  memorandum  filed  by  the  court 
below  it  appears  that  the  spedfio  pwform- 
ance  was  refused,  in  the  exercise  ^  what  the 
court  deemed  its  discretionary  power,  the 
reasons  for  so  exercising  that  power  being 
stated;  that  plaintiff  has  become  insolvent; 
that  the  value  of  the  improvements  is  equal 
to  ttie  purctiase  price;  and  that  pUintiff  can 
be  compenstUad  in  damagea.   The  mere  ftet 
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that  a  person  has  a  contract  for  the  conTey- 
anoB  to  him  of  real  estate  does  not  entitle 
him,  as  of  right,  to  the  interposition  of  a 
court  of  eqoli^  to  enforce  it.  The  matter  of 
compelling  specific  performance  Is  one  of 
sound  and  reasonable  discretion. —  of  judi- 
cial, not  arbitrary  and  caprfdons,  discretion. 
There  must  be  some  reason,  founded  in 
equity  and  good  conscience,  for  refusing  the 
r^lef.  Such  reason  lias  been  ganernllj  found, 
by  the  court  reusing  it,  In  some  raistalie  or 
fraud  or  uncon8ci>>nabIeness  In  the  contract, 
or  in  some  laches  on  the  part  of  the  plaintiff 
changing  the  circumstances  so  as  to  make  it 
Inequitable  to  compel  a  conveyance,  or  where 
the  claim  is  stale,  or  there  is  reason  to  be- 
lieve it  was  abandoned.  But.  whatever  the 
reason  may  be,  It  must  have  some  reference 
to,  souie  connection  with,  the  contract  itself, 
or  the  duties  of  the  parties  in  relation  to  It. 
"We  have  never  (bund  a  case  where  the  court 
refused  the  relief  as  a  means  of  enforcing 
some  independent  claim  of  the  defendant 
against  the  plalntifT,  nor  because  the  defend- 
ant had  some  independent  claim  which  be 
might  not  be  able  to  enforce  against  the 
plaintiff.  If  such  could  be  regarded  as  an 
equitable  reason  for  denying  relief,  every  ac- 
tion of  the  kind  might  involve  the  investiga- 
tion of  all  unclosed  transactions  between  the 
parties,  whether  relating  to  the  contract  or 
subject-matter  of  the  action,  or  entirely  dis- 
tinct from  it.  In  this  case  there  Is  no  reason 
to  suppose  the  contract  other  than  a  fair  one. 
The  plaintiff  has  been  prompt  in  performing 
on  his  part,  and  in  seeking  his  remedy.  The 
defendant  has  a  claim  agaiiut  plaintiff,  en- 
tirely independent  of  the  contract  to  convey, 
which  claim,  by  the  terms  of  the  agreement 
under  which  it  arose,  was  not  to  become  due 
for  more  than  three  years  after  the  time 
when  he  was  to  convey.  The  possibility 
that  when  it  becomes  due  he  may  not  be  able 
to  enforce  it,  by  reason  that  plaintiff's  in- 
solvency may  continue,  does  not  make  it  in- 
equitable to  enforce  this  contract  already 
matured.  That  a  purchaser  may  have  an 
adequate  remedy  by  action  for  damages,  al- 
though a  reason  for  not  holding  what  he  has 
done  to  be  pait  performance  to  take  the  case 
out  of  the  operation  of  tlie  statute  of  frauds. 
Is  of  itself  no  reason  for  withholding  the 
proper  remedy,  where  the  contract  is  valid 
under  tlie  sttitute.  The  order  la  reversed, 
and  the  court  below  will  enter  Judgment  on 
the  findings  of  fact  in  favor  of  plaintiff  for 
the  reliftf  demanded  in  the  wmiplaliit. 


Hasb  tt  al.  V.  BiLLiKos  et  aZ. 
(Suprenw  Court  cif  MinneBota.  Nov.  81,  1889.) 
Vaoltkoi  ov  Judombnt  Obtautbd  bt  FBBmsT, 
1.  Under  Bection  385.  o.  66,  Gen.  Bt.  1878,  pro- 
viding an  action  to  set  aside  a  judgment  obtained 
by  means  of  the  perjury,  suboroation  of  perjury, 
or  any  fraadulenC  act,  praotioe,  w  repreaeutaUoa 
of  the  prevalUoR  party,  an  action  cannot  be  main- 
tained upon  the  bare  allegation  that  on  an  Issue  of 
fact  sgnarely  made,  bo  that  each  party  knows  what 
the  owK  wtU  attratpt  to  prove,  and  where  neither 


has  a  right,  or  la  nnderanyneeesalty.to  depend  oih 
the  other  to  prove  the  f  aot  to  be  as  he  himself  olaims- 
it,  there  was  false  or  perjured  testimony  by  the' 
successful  party  or  his  witnesses. 

2.  Nor  does  the  statute  exonae  the  party  fronk 
exerdalng  proper  diligence  in  preparing  for  triaL 

(fil/Uabut  bu  the  Oowt) 

Appeal  from  district  courti  Hennepia 
county;  Loohben,  Judge. 

Btooker  ^  Matchan,  for  appdlants.  Fnct 
BasSt  Jr.,  for  respondents. 

Qn^FiLLAN,  C.  J.  The  appeal  is  from  ai> 
order  overruling  a  demurrer  to  the  complaint. 
The  action  is  under  section  285,  c.  6o>  Gen. 
3t.  1878,  to  set  aside  a  Judgment  re(»>vered 
by  these  defendants  against  these  plaintiffs^ 
as  alleged,  by  perjury  and  fraud,  and  to  re- 
cover back  the  amount  of  the  judgment 
which  these  plaintiffs  have  paid.  The  facts^ 
stated  briefly,  set  forth  in  the  complaint  as- 
the  basis  for  the  cause  of  action  are  that  in 
December,  1886,  the  defendant  Baker  being^ 
indebted  to  this  plaintiff  Hass,  Sr.,  on  a 
promissory  note  then  in  the  hands  of  the 
plaintiff  Hass,  Jr.,  as  agent  for  Hass.  Sr.,  ta 
collect  or  procure  security  for  the  Sfime.  in- 
dorsed in  blank,  and  delivered  to  said  Hass, 
Jr.,  as  collateral  security  for  said  note,  a. 
note  for  •2,000,  made  by  Sachett  A  Wiggins, 
dated  December  6,  1886,  payable  in  three- 
months  to  the  order  of  the  Minneapolis  Brick 
Company,  a  firm  composed  of  these  defend- 
ants Billings  and  Baker,  which  note  was  also- 
indorsed  in  blank  by  said  Minneapolis  Brick 
Company,  said  Bi^er  thpn  representing  to- 
said  Hass,  Jr.,  that  said  note  represented  an 
actual  indebtedness  on  the  part  of  the  makera- 
to  the  amount  thereof.  January  28,  1887, 
these  defendants  demanded  from  these  plain- 
tiffs the  possession  of  said  note,  and  on  their 
refusal  to  comply  with  the  demand  brought 
an  action  against  them  to  recover  for  an  al- 
leged conversion  of  the  note.  Theplpadinga- 
In  that  action  are  set  out  in  this  complaint. 
The  complaint  in  that  action  alleges  that  the 
note  of  Sackett  &  Wiggins,  was  £^ven  for  an 
indebtedness  of  the  makers  to  those  plaintiffs, 
belonged  to  them,  (these  defendants.)  and 
that  Baker,  as  their  agent,  presented  the- 
same  to  the  defendants  therein  for  the  pur- 
pose of  having  the  same  discounted  for  said 
plaintiffs,  and  that  be  delivered  It  to  said 
Hass,  J  r.,  at  his  request,  and  solely  to  ennble- 
him  to  ascertain  the  financial  responsibility 
of  the  makers;  that  said  note  was  not  dis- 
counted, and  thereupon  they  (the  plaintiffs) 
demanded  a  redelivery  of  the  note,  which  wna 
refused.  It  also  alleges  the  solvency  of  the 
makers,  and  thnt  the  note  was  of  the  value- 
of  •2,000.  The  said  complaint  was  verified 
by  this  defendant  Baker.  The  answer  con- 
tains various  admissions  and  denials;  among- 
them.  H  denial  that  tlie  note  was  of  any  other 
or  greater  value  than  •1.760.  and  also  of  the 
solvency  of  the  makers,  and  also  that  the- 
note  was  presented  or  delivered  to  Hass,  Jr., 
in  the  manner,  or  for  the  purpose,  stated  in 
Che  complaint,  and  alleged  that  it  whs  deliv- 
ered as  collateral  security,  substantially  as  it 
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Is  alleged  in  the  complaint  in  this  action. 
The  reply  denied  Buch  new  matter  in  the  an- 
swer. This  complaint  then  alleges  that  in 
June,  1887,  the  action  so  commenced  was 
tried,  and  on  the  trial  said  Baker  testified  on 
behalt  of  the  plaintiffs  therein,  stating  the 
transaction  of  the  delivery  of  the  note  to 
HasB,  Jr.,  In  substance  as  it  Is  stated  in  that 
complaint.  This  complaint  also  alleges  that 
the  note  was  without  consideration;  that  it 
was  given  solely  for  accommodation,  and 
was  of  no  value,  and  not  enforceable  in  favor 
of  any  of  these  defendants,  and  that  the  mak- 
ers were  insolvent;  that  Baker,  when  he  ver- 
ified the  complaint,  well  knew  the  note  had 
been  made  solely  for  accommodation,  and 
without  consideration,  and  that  the  allega- 
tions with  respect  thereto,  and  respecting  the 
indebtedness  of  the  makers  and  of  the  con- 
sideration and  value  of  the  note,  were  wbtd- 
ly  false  and  untrue,  and  that  his  said  testi- 
mony was,  as  he  knew  at  the  time  of  giving 
it,  faHae;  that  in  that  action  Judgment  was 
recovered  against  these  plaintiffs,  (defend- 
ants  therein,)  and  lo  favor  of  these  defend- 
ants, (plaintiffs  therein,)  and  that  these 
plaintifb  did  not  know  or  discover  till  after 
they  had  paid  the  j  udgment  th^  the  note  was 
without  consideration,  or  for  aocommoda- 
tiou,  but  believed  it  to  be  valid,  and  worth 
not  less  than  $1,760,  and  believed  tbe  mak- 
ers to  be  solvent. 

Tbe  statute  referred  to  prOTides  "that  in 
all  cases  wliere  judgment  heretofore  has  been, 
or  hereafter  may  be,  obtained  in  any  court  of 
record  by  means  of  the  perjury,  subornation 
d  perjury,  or  any  fraudulent  act,  practice, 
or  r^resentatton  of  the  prevailing  party,  an 
a^lon  may  be  brought  by  the  party  aggrieved 
to  Brt  aside  said  judgment  at  any  time  within 
three  years  after  the  discovery  by  him  of 
sacb  pwjury,  subornatlcm  <^  perjury,  or  oi 
the  facts  oonstituttng  euch  fraudulent  act, 
practice,  or  representation.  Such  action  shall 
im  commenced  in  tbe  judicial  district  where 
sudi  Judgment  was  rendered,  and  in  such 
action  the  court  shall  have  and  possess  tbe 
same  powers  heretofore  exercised  by  courts 
of  equity  in  like  pruceedings,"  etc.  This 
statute  has  been  several  times  directly  or  in- 
directly before  ttils  court.  In  Widand  t. 
ShlUo<^  24  Minn.  846.  tbe  questions  were 
whether,  by  its  terms,  it  Included  all  Judg- 
ments, those  rendered  before  as  well  as  those 
rendered  aftw  its  passage;  and  whether,  if  it 
included  those  rendered  b^ore  its  passage,  it 
was,  as  to  such  Judgments,  cou^tutionaL 
The  question,  what  cfaarttcter  of  perjury, 
subornation  of  perjury,  or  fraodnleut  act, 
practice,  or  representation  would  justify  the 
action,  was  not  before  the  court.  In  Spooner 
V.  Spooner,  26  Minn.  137, 1 H.  W.  Bep.  838, 
it  was  held,  on  demurrer  to  the  emni^nt. 
that  as  to  judgments  rendered  snbeequent  to 
its  passage  the  act  was  ctostltntional;  that 
it  is  not  limited  in  its  scope  to  oases  In  which, 
prior  to  its  passage,  equity  would  give  relief; 
and  that  the  complaint  stated  a  ease  within 
tbe  act.   The  r^ort  of  the  cue  doea  not 


show  what  ttie  complaint  stated,  but  by  re- 
ferring to  the  return  we  find  it  makes  a  case 
entirely  different  from  this  complaint. 

The  action  in  which  the  judgment  assailed 
was  rendered  was  in  part  In  the  nature  of  a 
bill  for  discovery  as  to  receipts  and  disburse- 
ments of  the  (^Pendant  on  behalf  of  the 
plaintiff,  (the  plaintiff  also  in  the  action  to 
set  aside  the  judgment,)  in  which  the  plain- 
tiff had  to  rely  largely  upon  the  account  which 
the  defendant  might  state;  and  the  principal 
fraud  and  perjury  consisted  in  making  false 
accounts,  and  swearing  to  them  as  true.  It 
was  a  case  in  which  the  aggrieved  party 
might  be  defrauded  notwlthstamling  any 
amount  of  diligence  on  bis  part  in  preparing 
for  trlaL  In  Stewart  v.  Duncan,  42  N.  W. 
Bep.  89.  tbe  court  said:  "This  statute  is  in 
derogation  of  the  well-established  and  salutary 
principle  and  policy  of  the  common  law,  whl^ 
forbids  the  retrial  of  issues  once  determined 
by  a  final  j  udgment.  Tbe  statute  should  not, 
therefore,  be  so  construed  as  to  extend  Its 
operation  beyond  ite  most  obvious  import" 
It  was  ther^ore  hehl  that  one  not  a  party  to 
tbe  action,  though  directly  interested  in  tbe 
result,  is  not  "the  party  aggrieved"  within 
tho  meaning  of  the  act. 

Besides  the  reason  that  Ute  act  is  In  dero- 
gation of  tbecommon  la  w^UMxe  is  another  reap 
son  iat  a  strict  constmcUini,  furnished  by  UM 
CMuequenoee  to  which  a  large  consbnctlon 
would  lead.  All  who  ate  familiar  with  tbe 
trial  of  causes  know  bow  ready  tbe  defeated 
party  is,  however  full  an  opportunity  he  may 
have  had  to  present  his  case,  to  charge  that 
the  reanlt  was  brought  abont  by  false  swear- 
ing  and  peijury  of  the  ancceesful  party  and 
his  witnesses.  That  Is  often  the  feeling  of 
the  dtfeated  party,  eapedaUy  where  there  is 
a  direotconfllct  between  the  testimony  on  one 
side  and  that  on  the  otbw.  Had  these  de- 
fendants been  defeated  in  the  first  action, 
they  might  have  felt  and  alleged  that  It  was 
through  perjury  on  the  part  of  the  dtfensa 
Should  they  be  defeated  in  this  acthm.  and 
their  former  judgment  be  vacated  by  the 
Judgment  in  this,  they  might  allege  that  the 
rsenlt  was  reached  trough  perjury  at  tbe 
opposite  party;  and  so  tm*  od  ^finitum,  as 
ofian  as  the  nuUter  should  be  tried  and  a 
judgment  rendered.  Whersi  If  tha  statute 
allows  an  actltm  to  be  brought  to  set  aslte 
any  judgment  upon  the  naked  allegation  of 
perjoxy.  will  be  the  end  of  litigation?  When 
will  oontrovOTsies  between  litigious  parties 
be  finally  determined?  If  thestatntepermits 
controverriea  to  be  In  that  manner  perpet- 
nally  kept  (q>«i,  it  is  certiUnly  a  very  mis- 
<^leTou8  one.  We  cannot  thii^  the  legislOF 
ture  Intended  to  go  that  length. 

It  would  be  hudly  possible  for  os,  and  we 
will  not  attempt,  to  say  definitely  how  for 
the  statute  extends,  and  lay  down  a  ffenerat 
rule  to  determine  what  cases  come  wiuiin  It. 
It  is  safer  to  determine  from  Ume  to  ttmcb  as 
each  case  may  arise,  whether  the  circum- 
stances bring  the  case  within  what  we  dean 
to  be  its  spirit  and  Intent.   When  an  issue  Is 
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■qaarelj  nude  In  a  oase,  so  that  each  party 
knows  what  the  other  will  attempt  to  prore, 
and  neither  has  a  rights  or  is  under  any  ne- 
cessity, to  depend  on  the  other  proving  the 
fact  to  be  aa  he  himself  olaima  it,— and  such 
appears  to  be  this  case,— the  mere  allegation 
by  the  defeated  party  that  there  was.  aa  to 
•uch  issue,  false  or  perjured  testimony  by  the 
successful  party  or  his  witnesses  will  not,  as 
we  thinkt  bring  his  case  within  the  meaning 
of  the  statute.  The  statute  certainly  could 
not  have  been  intended  to  excuse  a  party 
from  exerclaliig  proper  diligence  in  preparing 
for  trial.  It  does  not  appear  by  this  com- 
plaint but  that  these  plaintifEs  could,  with 
the  least  diligence,  have  ascertained  how  the 
fact  was,  and  have  produced  ample  evidence 
in  respect  to  the  character  of  t^e  note  of 
Sackett  &  Wiggins  and  the  responsibility  of 
the  makers.  Jt  cannot  be  that  the  statute 
intended.  In  giving  the  action,  to  make  un- 
necessary the  ordinary  prudence  and  reason- 
able diligence  required  In  cases  of  application 
for  new  trials  on  the  ground  ot  anrprise  or 
newly-discovered  evidence. 

It  is  unnecessary  to  consider  what  character 
4tf  ''fraudulent  act,  practice,  or  representar 
tion"  will  sustain  the  action;  for,  aside  from 
the  all^ation  of  false  swearing  on  Vbe  part 
of  the  defendant  in  verifying  the  complaint 
and  as  a  witnees,  the  compliUnt  does  not  al- 
lege any  act,  practice,  or  representation  of 
d^endants  touching,  or  relating  to,  or  which 
could  have  affected,  the  conduct  or  trial  of 
the  first  action.   Order  reversed. 


IiBB  t>.  LOBD  0t  aL 

(ffi^prme  OotMt  of  Wiseonttn.  Vot.  B,  1880.) 

Appuii— B<»nMB— AnoKiTR  ahd  Cusm. 

1.  A  bond  for  stay  ot  exeoatioii  fftvea  de- 
flsndant  in  replevin,  oa  anpeal  from  we  JndaiQent 
rendered  wainst  turn  ana  the  aoreUes  on  the  da- 

Uvery  bono.  Is  insufflclenti,  where  the  BOretlai  on 
hoth  Dondfl  are  the  Bame. 

3.  On  appeal  from  a  Judgment  in  t^levln 
rendered  agaiast  the  defendant  and  the  aureUes 
«a  the  delivery  bond,  the  fact  that  the  sureties  on 
the  appeal  and  the  delivery  bond  are  the  same 
does  not  render  the  former  bond  Insufaolenk 

8.  On  motion  to  dismiss  an  appeal  for  failure 
of  the  appellant  to  flle  the  return  to  Uie  appeal 
within  the  time  required  by  rule  6,  Bup.  Ct.  Wis., 
where  It  appears  that  the  retnm  was  nled  before 
argument  of  the  motion,  but  after  service  of  uotloe 
tlwreof,  the  appeal  will  be  dismissed,  nolass  the 
appellant  pay  the  costs  of  the  motion  within  a 
^edfled  tituo. 

4>  Onthehearingof  amotloD  todianUaan ap- 
peal, tiu  respondent  read  a  notioe  from  appellant's 
attomeya  to  the  efleot  that  they  abandoned  the  ap- 
peal, and  withdrew  and  recalled  their  noUoe  there- 
of, and  the  undertakings,  and  offering  to  pay  the 
eosta  on  the  appeal.  Heid  that,  In  view  of  the  affi- 
davit of  one  of  appellanVs  attorneys,  affirming  the 
oonstant  intention  and  purpose  of  appellant  to 
prosecute  the  appeal  to  judgment,  the  appellant 
should  not  be  bound  by  the  notioa. 

On  motion  to  dismiss  appeaL 
Web$ter  it  W/wUr,  for  a^ellaot  Lord. 
B,  W,  Lm,  iapro.ptr. 


Fab  Curiam.  The  respondent  moved  to 
dismiss  the  appeal  herein  for  the  reasons  (1) 
tliat  the  return  to  the  appeal  was  not  filed 
In  this  court  within  the  time  required  by  rule 
5,  and  (2)  that  there  is  no  sufficient  under- 
taking. 

1.  The  return  was  filed  before  the  motion 
was  argued,  but  after  notice  of  tiie  motion 
had  been  served.  In  such  cases  the  practice 
of  the  court  is  to  grant  the  motion,  unless, 
within  a  specified  time,  the  appellant  pays 
the  costs  thereof. 

2.  Two  undertakings  were  given, — one 
under  section  3052,  liev.  St..  for  the  costs  of 
the  appeal,  and  the  other  under  section  3053, 
to  stay  execution  on  the  judgment.  The  ac- 
tion is  replevin.  The  property  was  delivered 
to  the  appellant,  by  having  given  the  under- 
taking for  that  purpose  required  by  section 
2772.  The  respondent  waived  a  return  oi 
the  property,  and  took  judgment  for  the 
value  thereof.  Section  281^.  Judgment 
was  also  entered  against  the  sureties  in  the 
replevin  undertaking  pursuant  to  section 
2889.  The  sureties  in  both  appeal  undertak- 
ings are  the  same  as  in  the  replevin  under- 
taking against  whom  judgment  was  so  ren- 
dered. The  purpose  of  the  statute  (sections 
3052  and  3053)  is  to  give  the  respondent  se- 
curity on  the  appeal  additional  to  that  which 
be  has  by  his  judgnaent.  The  sureties  in  the 
undertaking  for  the  costs  of  the  appeal  are 
not  liable  for  such  coats  by  reason  of  the 
judgment  against  them.  Hence  in  that  un- 
dertaking the  plaintiff  has  security,  addi- 
tional to  that  of  his  judgment.  Ko  other  ob< 
jection  being  made  to  it,  that  undertaking  is 
sufficient,  under  section  3052.  and  saves  the 
appeaL  The  undertaking  to  stay  execution 
on  the  judgment  is  insufficient,  for  the  rea- 
sons above  stated.  It  gives  the  respondent 
no  additional  security  for  the  payment  of  his 
judgment.  The  plaintiff  is  at  liberty,  how- 
ever, to  file  in  this  court,  within  30  days,  a 
sufficient  undertaking.  If  be  desires  to  stay 
execution. 

S.  On  the  hearing  of  the  motion  to  dismiss 
the  appeal,  the  respondent  read  a  notice,  ad- 
dressed to  himself,  and  signed  by  the  attor- 
neys for  the  appellant,  to  the  effect  that  the 
appellant  abandoned  his  appeal,  and  with- 
drew and  recalled  bis  notice  of  appeal  and 
the  undertakings,  and  offered  topay  all  costs 
incurred  in  the  appeal  proceedings.  We  are 
not  informed  of  the  circumstances  under 
which  tills  notice  was  given,  but  ou  the  hear- 
ing an  affidavit  of  one  of  appellant's  attor- 
neys was  read,  to  the  effect  that  ever  since 
the  appeal  was  taken  it  has  been  the  constant 
intontion  and  purpose  of  the  appellant  to 
prosecute  the  same  to  judgment  In  this  court. 
Under  the  circumstances,  so  far  as  they  are 
disclosed,  we  do  not  think  the  appellant 
should  be  held  bound  by  the  notice.  The 
motion  to  dismiss  the  appeal  Is  granted,  un- 
less the  appellant,  within  SO  days,  pay  to  th« 
respimdei^  •lO  costs  of  motion^  and  also 
the  oterk's  ton  on  themottoa. 
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MOB^NHOM  0t  Ol.  V.  TOLUf  AR  9t  oX. 

(jfupfwie  Court  cf  Wlaooiutn.  Nor.  5, 1889.) 

VmXtB  AHV  ViNDBI— Faus  Rbprisbhtatioiis— 
Principal  abd  Aqknt. 

1.  Tbe  oonsldentiOQ  paid  for  land,  the  por- 
iduBo  of  wbioh  was  Induced  by  f  raad,  Is  recovera- 
ble In  aa  acUon  for  money  had  and  received. 

2.  Where  an  agent  for  the  aale  of  land,  with 
the  Imowledge  and  consent  of  his  principal,  em- 
ploys aaotber  to  show  the  property  to  a  pur- 
ohuer,  and  the  latter  agant  Jraadulently  diieota 
a  third  person  harlng  no  knowledge  of  tbe  fraud 
to  show  the  wrong  land,  the  principal  is  liable  to 
tbe  purchaser  for  the  consideration  paid. 

8.  A  purchase  of  land  having  been  induced  by 
the  misreiiresentatloDi  of  the  vendor  as  to  the 
amount  of  timber  growing  thereon,  the  purchaser 
may  recover  the  consideration  paid,  though  tbe 
vendor  had  no  knowledge  at  the  time  of  the  sale 
that  the  representations  were  false. 

Appeal  from  circuit  court,  Wood  county. 

The  action  is  for  money  had  and  received 
by  the  defendants  for  the  use  of  the  plaintiffs 
McKinnon  and  Derfus,  and  of  James  Red- 
mond, uuw  deceased,  the  intestate  of  the 
plaintifT  Helen  Redmond.  Tbe  complaint  is 
in  the  usual  form  of  complaints  in  actions 
for  money  had  and  received.  No  particu- 
Inrs  of  the  olaim  are  stated  therein,  and  no  bill 
of  particulars  was  given  or  demanded.  Ex- 
cept as  to  the  allegations  of  the  copartnership 
of  ttie  defendants,  tbe  death  of  James  Red- 
mond, and  the  appointment  of  the  plaintiff 
Helen  Redmondas  administratrix  of  his  estate, 
the  answer  is  a  general  denial.  The  cause 
was  tried  before  a  jury,  and  a  special  verdict 
returned. 

The  transactions  out  of  which  the  alleged 
cause  of  action  arose,  as  the  same  were  dis- 
closed on  the  trial,  are  as  follows:  The  de- 
fendants were  the  owners  of  200  acres  of  land 
in  Asliland  county.  Wis.  They  purcbnsed 
the  same  In  1884  on  the  faith  of  the  sworn 
statement  of  one  Greeves  and  one  Qoodwin 
to  the  effect  that  they  bad  personally  exam- 
ined the  lands,  and  estimated  there  were 
thereon  2,200,000  feet  of  pine,  and  that  such 
estimates  were  true  and  correct  to  tbe  best  of 
tbetr  knowledge  and  belief.  Soon  after  the 
purchase,  the  defendants  authorized  one  Sel- 
bert,  who  resided  at  Marshfleld.  Wis.,  (where 
the  defendants  also  resided,)  to  sell  the  land 
for  them,  and  agreed  to  pay  him  a  commis- 
sion for  doing  so.  Seibert  thereupon  openeda 
correspondence  on  the  subject  with  tbe  plain- 
tiff Derl'us,  who,  together  with  the  plnintlff 
Mt-Kinuon  and  James  Redmond,  the  intestate 
of  the  plaintiff  Helen  Bfdmond,  resided  at 
Cbifipewa  Falls.  Several  lettera  passed  be- 
tween Seibert  and  Derfus  on  the  subject  of 
a  sale  of  the  property  to  the  latter,  after  which 
Derfus  visited  Marshfleld.  and  had  interviews 
on  the  subject  with  Seibert  ami  the  defend- 
ants. The  latter  shewed  him  the  estimates 
Of  the  amount  of  pine  on  their  land  made  by 
Qreeves  and  Goodwin,  and,  as  he  and  Sei- 
bert testified,  assured  htm  that  there  were  at 
least  2.000,000  feet  of  pine  thereon.  The  de- 
fendants denied  the  latter  statement.  Der- 
fus went  from  &larshf)etd,  in  company  with 
Gre»-ves,  to  examine  the  land.  The  defend- 
ants furoisbed  Derfus  a  correct  description 


thereof.  On  the  way  there,  Derfas  and  Greeves 
were  Joined  by  one  Eirwln,  whom  Greeves 
hired  to  accompany  them.  They  went  into 
camp  before  reaching  tbe  land,  and  Greeves, 
having  to  examine  other  lands,  sent  Kirwin 
to  show  Derfus  defendants'  land.  Greeves 
Instructed  Eirwln  to  show  Derfns  a  partico- 
lar  parcel  of  land.  Kirwin  took  Derfus  up- 
on the  land  Greeves  directed  him  to  show, 
and  showed  it  to  bim  as  the  land  of  the  de- 
fendants. Tbe  land  thiis  showed  waa  not 
tlie  land  of  the  defendants,  but  was  one  mils 
distant  therefrom*  and  was  heavily  timbered 
with  pine.  Neither  Kirwin  nor  Derfus  knew 
they  were  upon  the  wrong  land.  Derfus 
thereupon  returned  to  MarshQeld,  and  con> 
tracted  with  defendants,  on  behalf  of  him- 
self, the  pl^ntifl  McKinnon,  and  James  Red- 
mond, to  purchase  tbe  land  for  •1,800,  and 
paid  the  defendants  925  on  %ccouot  of  tlie 
parchase.  Soon  thereafter,  pursuant  to  an 
arrangement  then  made,  one  of  the  defend- 
ants went  to  Chippewa  Falls,  and  delivered 
to  tbe  plaintiffs  a  conveyance,  duly  executed 
by  the  defendants,  of  the  land  so  purchased. 
Such  conveyance  was  made  to  the  plaintiff 
McKinnon  and  James  Redmond,  pursuant 
to  an  arrangement  between  the  purchasers. 
Thereupon  tbe  purchaaera  paid  sucb  defend- 
ant $l,77&t  being  the  balanoe  of  tbe  pur- 
chase money.  Boon  afterwards  the  purchas- 
ers went  upon  the  land  to  make  preparations 
for  logging  thereon,  and  then  ascertained  for 
the  first  time  that  there  was  little  or  no  mer- 
chantable pine  timber  on  it,  and  that  Kir* 
win  had  shown  Derfus  the  wrong  land.  Im- 
mediately after  nuking  this  discovery,  the 
grantees  in  the  conveyance  above  mentioned, 
McKinnon  and  Redmond,  and  their  reB{)ect> 
Ive  wives,  executed  a  conveyance  of  the  land 
in  due  form  to  the  defendants,  tendered  the 
same  to  tbem,  and  demanded  that  they  re* 
fund  the  $1,800  thus  paid  for  the  land.  De- 
fendants refused  to  accept  the  deed  or  refund 
the  money.  On  tbe  trial,  the  plaintiffs 
brought  the  conveyance  thus  tendered  into 
court,  and  deposited  it  with  the  clerk  for  the 
defendants,  and  subject  to  their  order. 

The  spedal  verdict  and  proceedings  tliere- 
on  are  as  follows:  "(1)  Did  the  defendants 
or  George  Seibert  employ  Qreeves  to  show 
Derfus  the  lands?  Anstoer.  Yes.  (2)  If 
you  answer  the  Brst  question  *Tes,'  state 
which  of  them  so  employed  Greeves.  A.  Sei- 
bert. (8)  If  you  answer  the  first  question 
'  Tes,*  then  did  Greeves  employ  Martin  Kir- 
win to  show  Derfus  the  land?  A.  Yes.  (4) 
Did  Kirwin  show  Derfns  the  land  actually 
sold  by  defendants  to  plaintiffs,  or  other 
lands?  A.  Other  lands.  (5)  If  you  answer 
the  fourth  question  that  Kirwin  showed 
Derfus  lands  not  purchased, — the  wrong 
lands. — then  did  Dettus,  on  the  faith  of  in- 
formation received  at  that  time,  purchase 
the  lands?  A.  Yes.  (ti)  If  Kirwin  showed 
Derfus  the  wrong  lands,  did  be  do  so  inten- 
tlonatly  or  by  mistake,  which?  A.  By  mi^ 
take.  (7)  Did  Greeves  direct  or  induce  Kti^ 
win  to  show  Derfus  the  wrong  lands?  A. 
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Yea.  (8)  Did  the  plaintiffs  purchase  the 
lands  in  question  of  defendants,  believing 
that  they  were  the  same  lands  shown  to  Der- 
fnsbyKirwin?  A,  Yes.  (9)  Did  plain  tiffs 
pay  defendants  91,775  for  the  lands,  under  a 
mistake  oo  tiie  part  of  the  plaintiffs  as  to  ttie 
loration  of  the  lands?  A.  Yes.  (10)  Did 
the  defendants  make  any  statement  to  Derf  us, 
before  the  sale  was  nude,  as  to  how  much 
pine  timber  there  was  on  the  lands,  on  which 

?laintiff8  reUed  in  making  the  purchase?  A. 
'es.  (11)  If  you  answer  the  last  question, 
'Yes,'  then  were  such  statements  true  or 
false?  A.  False.  (12)  Did  defendants  fur- 
nish Derfus  with  a  correct  description  of  the 
lands  before  he  went  to  MarshAeld  to  exam- 
ine them?  A.  Yea.  (13)  How  much  pine 
timber  was  there  at  the  time  of  tbe  purchase 
on  the  lands  described  in  deed  from  defend- 
ants to  plalntlffs.—Ex.  A?  A.  None.  (14) 
Was  the  sale  of  the  laods  In  question  made 
Dnder  a  mistake  on  the  part  of  both  plaintiffs 
and  defendants  thnt  Derfus  had  been  shown 
the  lands  conveyed  by  tbe  deed, — Ex.  A? 
A.  Mistake  of  both  parties. "  On  receipt  of 
said  verdict,  defendants'  counsel  moved  tbe 
court  to  set  the  same  aside  as  being  contrary 
to  the  evidence,  which  motion  was  denied. 
Defendants'  counsel  then  moved  the  court 
for  judgment  for  the  defendants  upon  said 
verdict,  which  motion  was  denied,  and  an  ex- 
ception then  and  there  taken  to  the  denial  of 
each  of  said  moliuns.  Counsel  for  plaintiffs 
then  moved  tbe  court  for  judgment  upon  said 
verdict,  which  motion  was  granted,  and  judg- 
ment rendered  in  favor  of  tbe  plaintiffs,  and 
against  the  defendants,  accordingly,  to  which 
ruling  defendants  excepted.  Judgment  was 
thereupon  entered  upon  said  verdict  in  favor 
of  the  plaintiffs,  from  which  (hla  ^^Mal  ia 
taken  by  the  defendants. 

Cate,  Jonea  ft  8anbom,  for  appellants. 
Jenkins  A  Jmklju»  for  respondents. 

Ltow,  J.,  {after  stating  tJu  facts  as  above.) 
I,  At  the  close  of  plaintiffs'  testimony,  the 
defendants  moved  for  a  nonsuit.  The  mo- 
tion was  denied.  This  ruling  is  dimmed  to 
be  erroneous  for  the  alleged  reason  that  the 
only  remedy  of  the  plaintiffs  is  by  a  suit  in 
equity,  and  that,  under  the  facts  of  the  case, 
an  action  for  mon^y  had  and  received,  to  re- 
cover the  consideration  paid  for  the  land, 
cannot  be  maintained.  The  reason  thus  as- 
signed is  unsound.  It  might  be  otherwise 
were  this  an  action  to  rescind  a  conveyance, 
of  land,  or  to  compel  the  execution  of  one. 
But  this  is  not  such  an  action.  Tbe  only 
conveyance  involved  has  already  been  re- 
scinded, so  fur  as  the  plaintiffs  could  rescind 
it,  by  the  tender  to  the  defendants  of  a  suf- 
ficient conveyance  of  tbe  laud  in  question, 
and  the  deposit  of  such  conveyance  in  court 
for  the  defendants.  TbepIaintitTs  have  done 
all  they  can  do  to  place  the  parties  in  statu 
qw;  and  all  the  defendants  have  to  do  to 
accomplish  that  result  is  to  accept  such  con- 
veyance, and  refund  the  purcliase  money. 
There  is  nothing  in  tbe  case  which  calls  for 
v.48N.w.no.l8— 51 


theexerclseof  the  peculiar  and  extraordinary 
jurisdiction  of  a  court  of  equity.  The  con- 
trolling question  in  the  case  Is  whether  the 
defendants  ought  to  refund  the  consideration 
they  received  for  the  land.  If  they  ought, 
such  consideration  can  be  recovered  in  an  ac- 
tion for  money  had  and  received.  £la  v. 
Express  Co.,  29  Wis.  611.  We  conclude, 
therefore,  that,  if  tbe  plaintiffs  are  entitled 
to  recover  such  consideration,  they  may 
cover  the  same  in  this  form  of  action. 

II.  We  now  proceed  to  consider  whether 
the  findings  of  the  jury  are  supported  by  the 
testimony.  That  there  is  sufficient  testimony 
to  support  most  of  the  findings  Is  too  clear 
for  argument.  A  few  of  them  only  may  be 
open  to  some  doubt  as  to  whether  the  tes> 
timony  sustains  them.  These  will  be  briefly 
noticed.  The  sixth  and  seventh  findings  are 
to  the  effect  that  Greeves  directed  Eirwin  to 
show  Derfus  the  wrong  land,  and  that  he  did 
BO  by  mistake;  that  is  to  say,  in  tbe  belief 
that  he  was  showing  defendants*  land.  The 
finding  is  not  that  Grreeves  was  mistaken  In 
that  particular,  and  it  is  quite  evident  from 
the  testimony  that  he  was  not.  In  this  view 
of  the  findings,  they  are  supported  by  the 
testimony.  The  thirteenth  finding  is  that 
there  is  no  pine  timber  on  the  lands  sold  by 
defendants  to  plaintiffs.  This  manifestly 
means  no  merchantable  pine  timber.  There 
is  considerable  testimony  that  such  is  tbe 
fact.  The  fourteenth  finding  is  that  tbe  pur- 
chase and  sale  of  tbe  land  was  made  under  a 
mistake  on  the  part  of  all  the  parties,  in  that 
they  supposed  Derfus  had  been  shown  the 
land  conveyed  by  defendants  to  McKinnon 
and  Bedmond.  It  seems  to  us  that  this  is 
the  unavoidable  inference  from  all  the  tea. 
timony.  It  certainly  was  a  mistalte  on  the 
part  of  i^ntiffs;  and,  if  not  so  on  tbe  part 
of  defendants,  it  was  something  worse.  It  is 
proper  to  say,  however,  in  this  connection, 
that  the  evidence  oasts  no  imputation  of  act- 
ual fraud  upon  the  defendants.  It  contains 
no  sufigestion  that  they  knew,  when  they 
made  the  conveyance  and  received  the  con- 
sideration, that  the  wrong  lands  had  been 
shown  Derfus ;  and  they  are  not  to  be  cen- 
sured because  they  refuse  to  refund  the  con- 
sideration until  their  liability  to  do  so  shall 
be  determined  judicially.  Our  conclusion  on 
this  branob  of  the  case  is  that  all  ctf  the  ma- 
terial findings  we  supported  by  the  tes- 
timony. 

III.  The  only  remaining  question  to  be  de- 
termined is,  do  the  facts  found  by  the  jury, 
and  the  undisputed  facts  not  so  found,  sup- 
port the  judgment?  We  understand  the  law 
of  this  case  to  be  that  if  the  wrong  land  was 
pfdoted  out  to  Derfus,  whether  intentionally 
or  not,  by  an  agent  of  tbe  defendants,  and 
tbe  plaintiffs  purchased,  believing  that  the 
right  land  had  been  shown  Derfus,  they  may 
recover  hack  the  consideration  paid  therefor, 
although  the  defendants  did  not  know,  when 
tbe  consideration  was  paid,  that  Derfus  had 
been  shown  the  wrong  land,  and  although  . 
th^  made  no  lepresei^aUoa  to  the  purchasers 
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of  the  amoant  of  pine  on  the  land;  but  If  the 
person  so  showing  the  land  was  not  the  agent 
of  the  defendants,  all  other  circumstances 
being  as  above  supposed,  the  defendants  are 
not  liable  in  this  action.  This  is  the  doo< 
trine  of  Law  t.  Grant,  87  Wis.  548.  Hence 
It  becomes  important  to  ascertain  whether 
the  person  who  showed  Derfoa  the  wrong 
land  was  or  was  not  the  agent  ot  the  defend- 
ants in  that  behalf.  The  Jury  did  not  find 
that  Seibert  was  the  f^ont  of  defendants  to 
sell  their  land,  bat  tt)e  undisputed  evidence 
establishes  the  fact  that  he  was.  The  Jury 
found  that  Seibert  employed  Greeves  to  show 
DerfuB  the  land.  Was  Greeves  the  agent  of 
the  defendants?  The  answer  depends  npon 
the  question  of  Seibert's  authority  to  employ 
a  subHgent  for  that  purpose.  The  rule  is 
that  an  agent  in  whom  is  reposed  some  trust 
or  confidence  in  the  performance  of  his 
agency,  or  who  fs  required  to  exercise  there, 
in  discretion  or  judgment,  has  no  authority 
to  intrust  the  performance  of  those  duties  to 
another,  and  thus  bind  the  principal  for  the 
acts  of  the  latter  without  the  consent  of  his 
principal.  Numerous  cases  illustrating  this 
rale  will  be  found  i^ted  in  1  Amer.  &  Eng. 
Cyclop.  Law,  368,  note  4.  On  the  other 
hand,  an  agent  may  appoint  a  subagent  to  do 
acts  in  the  course  of  the  agency  which  do  not 
call  for  the  exercise  of  judgment  or  discre- 
tion, but  which  are  purely  executive  or  min- 
isterial, and  the  principal  is  bound  by  the  acts 
of  such  subagent.  Renwick  v.  Bancroft,  56 
Iowa»  527,  9  N.  W.  Bep.  867;  Lyon  v.  Je- 
rome, 26  Wend.  485;  Ewell's  Evans,  Ag. 
*43»  and  cases  there  cited.  In  this  case  the 
showing  of  the  land  to  Derfus  was  a  mere 
executive  or  ministerial  act,  requiring  no  ex- 
ercise (tf  judgment  or  discretion,  and  it  was 
therefore  entirely  competent  for  Seibert  to 
employ  Gieeves  to  perform  it  It  may  be  ob- 
served here  t^at  the  defendants  knew  that 
Greeves  had  been  selected  by  Seibert  to  show 
Derfus  the  land,  and  made  no  objection  ther^ 
to.  Indeed,  it  seemed  to  be  a  very  proper 
appointment,  for  Greeves  had  been  upon  the 
land,  aod  estimated  the  timber  thereon,  and 
of  course  knew  the  location  thereof,  while  it 
does  not  appear  that  Seibert  ever  saw  the 
land.  For  the  above  reasons  it  mast  be  held 
that  QreeTes  was  the  agent  of  the  defendants 
for  the  purpose  of  showing  the  lands  to  Der- 
fus, and  the  defendants  are  responsible  tor 
the  manner  In  which  he  performed  the  duties 
odE  such  agency.  Greeves  did  not  in  person 
point  out  the  land  to  Derfus,  but  he  did  so 
just  as  efFectually  as  though  he  had  gone  up- 
on the  land  in  person,  and  told  Derfus  that 
it  was  the  defendants'  land,  for  the  purchase 
of  which  he  was  n^tiating.  He  told  Sir- 
win  what  particular  tract  of  land  he  was  to 
show  Derf(X8»  and  Kirwin  showed  him  such 
tract  as  he  was  directed  to  do.  Thus  Sir- 
win  was  tlie  mere  Instrument  of  Greeres,  and 
his  act  in  thus  pointing  out  the  land  was,  in 
substance  and  1^^  effect,  the  act  of  Greeves, 
a  ttie  agent  of  the  defendants.  Hence  there  is 
no  question  in  the  case  as  to  whether  Sirwln 


was  or  was  not  the  agent  of  the  defendants 
In  what  he  did.  Literally  obeying  the  orders 
of  Greeves,  as  he  did,  his  acts  were  the  acts 
of  Greeves.  An  agent  who,  because  of  the 
trust  aod  confidence  reposed  in  him  by  his 
principal,  cannot  bind  his  principal  by  the 
acto  of  a  subagent,  may  still  employ  another 
to  do  some  specific  act  in  the  business  of  his 
agency,  and,  if  such  other  do  that  act  as  di- 
rected, the  principal  is  liable,  not  because  the 
person  performing  the  act  is  his  agent,  but 
because  the  act  is  the  act  of  his  agent,  who 
directed  it  to  be  done.  It  follows  from  the 
foregoing  views  that  the  defendants  are  lia- 
ble for  the  act  of  their  agent  in  thus  show- 
Ing  Derfus  the  wrong  land,  although  he  did 
so  through  the  instrumentality  of  Kirwin. 

ly.  But  the  judgment  may  be  upheld  on 
another  ground.  The  juryfonndthatthede- 
fendants  made  a  statement  to  Derfus  before 
the  sale  as  to  bow  much  pine  timber  there 
was  on  the  land,  that  the  plaintifFs  relied 
upon  such  statement  In  making  the  purchase, 
and  that  the  same  was  false.  Theonly  state- 
ment on  that  subject  mentioned  in  the  testi- 
mony is  that  there  were  at  least  2.000,OOU 
feet  of  pine  timber  on  the  land;  hence  It 
must  be  inferred  that  this  is  the  statement 
which  the  jury  foand  was  made  by  the  d^ 
fondants  to  Derfus.  Under  the  circumstances 
of  the  case,  the  plaintiffs  are  excusable  for 
not  verifying  the  accuracy  of  such  statement 
by  actual  inspection  of  the  land;  and  under 
the  above  finding,  without  regard  to  the 
question  of  agency,  the  plaintiffs  are  entitled 
to  recover.  And  it  is  quite  immaterial  that 
the  defendants  did  not  know  at  the  time  that 
such  statement  was  false.  Miner  v.  Med- 
bury,  6  Wis.  295.  The  judgment  of  the  cir- 
cuit court  must  be  affinned. 


HzLxs  e.  Oatb  «t  aL 
{Supreme  Court  of  WUeonain.  Sar.  B,  1889.) 

Tax-Titlss. 
1.  Under  Rev.  St  Wis.  S  1183,  providing  that, 
after  six  rears  from  the  ivy  of  the  sale  of  anr  lands 
for  the  non-paTment  of  taxes,  no  deed  ahaU  be  Is- 
sued on  the  cerUflcate  issned  on  mch  sale,  but  sttoh 
limitation  shall  not  apply  to  oertiflcates  issued  to 
and  owned  by  a  county  or  to  tta  assl^a  until  six 
yean  from  tne  date  of  the  assieament  of  euch  cer- 
tificate, the  right  to  a  tax-deed  is  barred  by  the  ex- 
piration of  six  years  from  the  data  of  the  entry  of 
BucAi  asBigrnment  upcm  the  records  of  the  county, 
suoh  record  Bhowing*  oonclusively,  for  tiie  purpose 
of  the  statute,  that  utle  to  the  oertiflcates  paased 
out  of  the  oounty  upon  that  data. 

3.  Where  the  limitation  has  thus  began  to  run. 
Its  her  will  not  be  prevented  by  any  ownership  oi 
the  oertSfloates  which  the  oonnty  may  aoquire  aft- 
er its  assignment  of  them. 

8.  The  presumption  created  by  Rev..  St.  Wis.  | 
1176,  which  makes  the  production  of  a  tax-deed 
prima  facie  evldenoe  oi  the  regularity  of  the  pro- 
oeiBdings  previous  to  and  Including  its  execution, 
is  rebutted  by  proof  of  a  failure  to  find  In  the 
oflBoe  of  the  county  clerk  the  proofs  of  the  puUi- 
cation  and  posting  of  notices  of  the  tax-sue  re- 
quired to  be  filed  and  preserved  therein. 

4.  Rev.  St.  Wis.  I  1130,  requires  tbe  conn^ 
treasurer  to  oause  oertaia  notices  of  a  tax-sale  to 
be  published  in  a  newspaper,  and  to  be  posted  up 
In  four  publla  plaoes  In  the  oounty  for  a  oertafn 
length  of  time  before  the  sate.  Section  lUS  re- 
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quires  the  printer  to  make  bq  affldavlt  of  the  pab- 
ueaUoa  of  the  nottce,  and  transmit  it  to  the  trea»- 
«nr.  and  the  treasurer  to  make  affidavit  of  the 
vottts^  of  the  notioes,  which  affidavits  are  reqnired 
by  section  1141  to  be  filed  and  preserved  in  the  of- 
fice of  the  conntr  clerk.  Held  that,  where  it  does 
not  appear  that  snch  affidavits  were  ever  removed 
from  toe  office  of  the  clerk,  the  testimonv  of  the 
■coonly  treaaurer  that  the  proofs  required  bj  law 
were  made  and  filed,  and  were  in  the  clerk's  office 
^nring  bis  term  of  office,  but  that  he  did  not  re- 
member th^  dates,  llieir  contents,  nor  the  places 
where  all  the  notioes  were  posted,  out  that  he  fol- 
lowed the  fonn,  is  not  sofficient  to  prove  that  the 
Teq,nirements  of  the  statute  were  ever  carried  oat. 

6.  There  beinv  no  proof  of  oomplianca  with  the 
reqnireme&ts  of  the  statute  in  these  respects,  up- 
•on  making  the  sale,  a  deed  made  In  punuMioe 
thereof  Is  void. 

Appeal  from  circuit  court,  Waupaca  coun- 
ty; G.  U.  Webb,  Judge. 

C.  W,  Briggs,  tor  appellant.  Cate,  Jones 
•4ft  Sanbom,  for  reBpondents. 

Tatlob,  J.  Tbis  is  an  action  of  ejectment 
to  recover  the  possession  of  80  acres  of  land 
In  section  1,  township  22,  range  14  de- 
scribed in  the  complaint.  The  complaint  is 
in  the  usual  form.  The  answer  alleges  that 
the  defendant  G.  W.  Gate  is  the  owner  in  fee 
of  said  lands,  and  that  Ketchum  Is  in  posses- 
«ion  as  lessee  of  said  Gate,  and  denies  all  the 
other  allegations  of  the  complaint.  The  case 
was  tried     the  court  without  a  jury. 

On  tbe  trial  in  the  circuit  court,  the  plain- 
tiff and  appellant  introduced  evideuce  show- 
ing that  one  Merrit  Reynolds  entered  said 
land  at  the  government  land-oflSce  at  Mena- 
«ha,  in  this  state,  in  1853.  He  also  Intro- 
•dttced  a  deed  from  Merrit  Reynolds  to  John 
O.  Hoxie.  dated  February  12, 1885,  and  a  deed 
from  JobnC.  Hoxie  and  wife  to  the  plaintiff, 
dated  October  14. 1887.  Plaintiff  aUooffered 
in  evidence  a  deed  from  the  sheriff  of  Wau- 
paca county  to  the  plaintiff,  dated  October  26, 
1887;  also  the  record  of  a  mortgage  given  by 
■one  Henry  Ketchum  on  the  same  land,  AprU 
3.  1869,  and  recorded  April  20.  1869.  The 
record  of  this  mortgage  shows  that  it  was 
^iven  by  Ketchum  to  secure  a  part  of  the 
purchase  money  of  said  lands  which  had  been 
that  day  conveyed  by  Reynolds  and  wife  to 
«ald  Ketchum.  Plaintiff  also  offered  In  evi- 
dence a  sheriff's  deed  of  said  lands  to  Merrit 
Reyncdds,  dated  February  24, 1884,  recorded 
February  29,  1884.  On  tbe  trial  the  court 
found  that  the  defendant  Gale  was  the  owner 
in  fee  of  said  lands,  and  was  entitled  to  the 
possession  thereof  by  his  lessee.  Ketchum. 
To  thi»  finding  the  plaintiff  duly  excepted, 
and  upon  this  appeal  healiegee  that  such  find- 
ing Is  wholly  unsupported  by  the  evidence, 
and  claims  that  Judgment  should  have  been 
in  his  fbvoTp  upon  all  the  evidence  In  tbe 
case. 

We  think  tbe  evidence  introduced  on  the 
part  of  the  plaintiff  eetablished  tbe  fact  that 
the  plaintiff  bad  acquired  the  original  title  of 
tbe  United  States  to  the  land  in  question,  and 
that  he  was  entitled  to  recover  in  the  action, 
unless  the  evidence  introduced  by  the  defend* 
ants  showed  that  the  plaintiff  bad  In  some 
way  been  divested  of  such  title. 


The  respondents  claim  by  their  brief,  and 
by  th^  oral  argument  upon  tbe  hearing  of 
this  appeal,  that  the  defendant  Gate  claims 
title  to  the  lands  in  question  under  a  tax-deed 
duly  recorded  on  the  5th  day  of  April,  1888. 
and  that,  at  the  commencement  of  this  action, 
he  was  in  tbe  actual  possession  of  said  lands 
under  such  tax-deed,  and  they  make  no  other 
claim  to  tbe  lands  in  question.  The  record 
shows  that  the  tax*deed.  Introduced  in  evi- 
dence by  the  defendants,  was  issued  upon  a 
tax-sale  made  on  tbe  8th  day  of  May,  1877. 
Tbe  evidence  further  shows  that  tbe  tax  cer- 
tificates, issued  upon  such  sale  of  1877,  were, 
on  tbe  28th  day  of  December,  1887,  assigned 
by  the  county  treasurer  to  one  MaiyE.  Smith. 
There  does  not  appear  tt>  have  been  an  as- 
signment of  tbe  ceHificate  by  Mary  £.  Smith 
to  Gate,  tbe  grantee  in  the  tax-deed.  It  is 
£laimed  by  the  counsel  for  the  appellant  that 
this  tax-deed  is  void  for  several  reasons:  (1) 
Because  it  was  Issued  upon  tax  certificates 
more  than  six  years  after  the  date  of  sudi 
certificates,  and  the  records  in  the  county 
treasurer's  office  show  that  it  was  not  sold  to 
the  county,  nor  owned  by  the  county,  at  any 
time  within  six  years  previous  to  the  date  of 
the  tax-deed;  (2)  that  the  evidence  shows 
that  there  were  no  affidavits  of  the  advertis- 
ing of  the  tax-sale,  or  posting  notices  of  such 
sale,  filed  in  the  county  clerk's  office,  as  re- 
quired by  sections  1132,  1141,  Rev.  St.  1878. 
Other  obJectioDS  were  made  to  the  validity 
of  such  tax-deed  which  we  do  not  dean  nec- 
essary to  consider  on  this  appeal. 

Sectloa  1182.  Bev.  St..  reads  as  follows: 
"From  and  after  six  years  from  the  day  of 
sale  of  any  lands  or  lots  heretofore  or  her^ 
Utter  sold  for  the  non-payment  of  taxes  by 
any  officer  of  any  county,  city,  or  village,  no 
deed  shall  be  issued  on  tbe  certificate  or  cer- 
tificatee  issued  on  such  sale,  and  no  action 
shall  be  commenced  thereon;  but  such  limit- 
ation shall  not  apply  to  certificates  issued  to 
and  owned  by  counties  or  municipal  corpora- 
tions, or  to  their  assigns,  until  the  expiration 
of  six  years  from  the  date  of  the  assignment 
of  such  certificate  by  snch  county  or  munici- 
pal corporation."  Upon  the  part  of  the  re- 
spondent It  is  claimed  that  these  certitlcates 
were  issued  to  and  owned  by  the  county  un- 
til they  were  assigned  to  Mary  E.  Smith.  De- 
cember 28,  1887.  On  tbe  part  of  the  plaintiff 
it  is  claimed  that  tbe  lands  upon  which  the 
certificates  were  Issued  were,  at  the  tax-sale  in 
May,  1877,  sold  to  one  Ira  Millard,  and  not 
to  the  county;  and,  if  the  certificates  were  In 
fact  issued  to  the  county,  they  were,  shortly 
after  snch  sale,  assigned  by  the  county  treas- 
urer to  said  Ira  Millard,  the  person  to  whom 
the  record  shows  they  were  sold.  The  evi- 
dence on  this  question  is  as  follows:  The 
county  treasurer,  who  was  such  in  1^7  as 
well  as  on  the  day  of  trial,  was  called  as  a 
witness  by  the  plaintiff,  and  he  testified  as 
follows:  **I  have  the  records  of  the  county 
treasurer's  office  In  my  possession.  Have 
the  saIes-bo(A  for  ttie  year  1877.  This  is  the 
book.  ^tuMtUm*  Zou  can  turn  to  tbe  sale  of 
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the  S.  W.  of  E.  of  1—22—14,  oertlflcRte 
2,128.  What  entry  Is  made  there  In  relation 
to  the  sale  of  that  certificate?  Annoer, 
There  ia  N.  W.  of  8.  £.  of  1—22—14.  Bold  to 
Ira  Millanl.  It  was  sold  December  5, 1877. 
The  same  applies  to  certificate  namber  2,129. 
the  S.  W.  of  N.  E.,  the  same  year  assigned 
tohim.  Q.  WhatiS  the  heading  Inyour  book 
over  Mr.  Millard's  name?  A.  *To  Whom 
Sold.*  The  next  heading  is,  •Description  of 
Land;*  tbe  next,  *  Section,  Town,  and  Range ;' 
tlie  next,  •  Amount  of  Taxes the  next  is, 
■  The  Date  of  the  Assignment.*  " 

If  this  record  is  to  control  as  to  the  run- 
ning of  the  statute,  then  more  than  six  years 
had  elapsed  after  the  certificate  had  been  as- 
signed by  the  couifty  to  Mr.  Millard.  The 
truth  prohably  is  as  claimed  by  the  counsel 
for  tbe  defendants.  Tbe  certificates  were  In 
fact  Issued  to  the  county  as  though  the  coun^ 
bad  been  the  purchaser,  although  the  sales- 
hodk  shows  the  sale  made  to  Ira  Millard,  and 
the  certificates  were  in  fact,  In  December, 
1877.  assigned  to  him,  with  tbe  supposition 
that  he  would  pay  for  them,  and  tike  them 
from  the  county;  and.  notwithstanding  the 
testimony  of  Mr.  Millard,  given  on  the  trial, 
we  think  he  never  paid  for  the  certificates, 
nor  took  them  from  tbe  treasury,  and  that 
they  remained  In  the  treasury  until  1887. 
when  they  were  assigned  by  the  treasurer  to 
Mary  G.  Smith.  Whether  the  county  claimed 
to  own  the  certificates  during  all  this  time  is 
put  in  some  doubt  from  the  fact  that,  in  1882, 
one  Henry  Ketchum  purchased  other  certifi- 
cates held  by  the  county  on  these  same  tracts 
of  land  issued  to  the  county  on  subsequent 
HUeB.  Under  section  1192,  Rev.  St.  1878, 
the  county  treasurer  had  no  right  to  assign 
these  sulisequent  certificates,  unless  the  pur- 
chaser took  all  the  certificates  then  held  by 
the  conn^  on  such  lands.  It  is  urged  by  the 
coanselfor  the  plaintiffs  that  the  fact  that 
these  certificates  were  not  sold  to  Ketchum  in 
18t^,  when  the  other  certificates  held  by  the 
county  on  such  lands  were  sold  to  him,  is 
strong  evidence  that  the  county  did  not  at  that 
time  claim  to  own  them,  but  treated  them  as 
belonging  to  said  Millard.  However  that  may 
be.  It  appears  quite  clearly  that  the  certifi- 
cates remained  In  the  treasury  until  1887, 
when  they  were  assigned  by  the  county  treas- 
urer to  Mary  E.  Smith. 

It  is  claimed  by  the  learned  counsel  for  the 
plaintiff  that  as  the  record  of  the  sales  made 
by  the  county  treasurer  shows  that  these 
lands  were  sold  to  Ira  Millard  in  1877  at  the 
tax-sale,  and  that  although  the  certificates 
issued  upon  such  sale  to  Millard  were  in  fact 
issued  to  the  county,  as  the  books  also  show 
that  in  December,  1877,  such  certificates 
were  assigned  to  said  Millard,  the  record  of  tbe 
transaction  made  by  the  county  officers,  and 
to  which  the  public  are  to  look  for  informa- 
tion as  to  what  was  in  fact  done,  it  clearly 
establishes  the  fact  that  after  December  6. 
1877,  the  county  had  parted  with  all  interest 
It  had  in  such  certificates, (if  It  ever  bad  any,) 
and  that  the  six-years  statute*  above  cited* 


bad  therefore  barred  the  right  of  the  plalutilF 
to  take  a  tax-deed  upon  such  certificates. 
The  record  made  by  the  county  offleers  In  re- 
gard to  these  certificates,  we  think,  Is  conclu- 
sive as  to  the  ownersfalpof  the  certificates  aft- 
er Decembo'  $,  1877,  and  shows  ooncloslveljr 
that  on  that  day  the  title  to  the  same  passed 
out  of  the  county  to  Mr.  Millard  for  tbe  par- 
pose  of  setting  tbe  six-yeais  limitation  run- 
ning. The  record  showing  eondusively  that 
the  eounty  had  parted  with  Ita  title  to  the 
certificates  in  December,  1877,  any  ownership. 
of  such  certificates  acquired  by  the  county 
after  that  date  would  not  prevent  the  bar  of 
said  six-years  limitation.  By  the  terms  of 
the  statu  te,  in  order  to  tkke  the  certtficates- 
out  of  the  six-youa  limitation,  they  most- 
have  been  **  issued  to  and  owned  by  the  coun- 
ty." Even  though  tlie  certificates  may  have- 
in  fact  been  issued  to  the  county  upon  a  pur- 
chase made  by  it,  yet,  if  the  county  ever  sella 
and  assigns  such  certificates,  they  are  taken 
out  of  tbe  exception  in  the  statute,  and  a  r^ 
assignment  to  the  county  would  not  restore 
the  certificates  to  their  original  status. 
Whether  the  entries  made  in  the  records  at 
the  county,  which  show  a  sale  and  assign- 
ment of  these  certificates  to  Mr.  Millard  nior»- 
than  six  years  before  the  tax^ieed  was  Issued. 
thereon,  would  be  an.  estoppel  in  favor  of  a 
person  purchasing  such  lands  after  the  six 
years  had  run  against  the  certificates.  If  snclk 
person  purchased  with  full  knowledge  that 
such  entries  in  the  county  records  were  made- 
by  mistake,  and  that  the  troth  was  that  such 
certificates  were  in  f^ct  issued  to  tbe  county, 
and  were  owned  by  It,  need  not  be  decided 
in  this  case,  as  there  is  no  evidence  tending 
to  show  such  foct.  Tbe  undisputed  evidence- 
in  this  case  shoTO  that  the  plalntiif  purchased 
the  lands  In  question  more  than  rix  years  aft- 
er the  certificates  had  been  assigned  to  Mr. 
Millard,  as  stated  In  tbe  county  records,  and 
without  knowledge  that  there  had  been  any 
mistake  made  in  such  record.  Upon  this 
state  of  the  evidence  we  think  the  defendant's 
tax-deed  was  void,  Iwcauae  it  was  issued  up- 
on tax  certificates  more  than  six  years  after 
the  sale  and  assignment  of  them  by  the 
county. 

We  also  bold  that  there  was  not  in  this 
case  any  sufficient  evidence  of  the  publishing 
of  the  notice  of  the  tax-sale  in  187,7,  or  of 
posting  the  notices  of  such  sale,  as  required 
by  the  statute.  See  sections  1130,  1132, 
1141,  Rev.  St.  1878.  Section  1130  requires 
the  county  treasurer  to  cause  certain  noticea 
of  the  tax-sale  to  be  published  In  a  newspa- 
per, and  also  other  notices  to  be  posted  op 
in  four  public  places  In  tlie  county,  a  certain 
length  of  time  before  tbe  tax-sale.  Section 
1132  requires  the  printer  to  make  an  affidavit 
of  the  fact  that  he  has  published  such  notice^ 
and  transmit  such  proof  of  publication  to 
tbe  county  treasurer  within  six  days  after 
the  last  publication;  and  It  also  requires  the 
county  treasurer  to  make  an  affidavit  or  nfl3- 
davits  of  the  posting  of  such  notices,  and 
carnally  preserve  the  same,  and  depoait- 
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them  as  described  In  section  1141,  Bev.  St. 
1878.  SecUon  1141  reads  as  follows:  **ETer7 
county  treasurer  shall.  Immediately  after  the 
close  of  the  sale  oA  any  lands  for  taxes,  de- 
posit in  the  office  of  the  county  clerk  all  affi- 
davits, notices,  and  papers  in  relation  to  such 
tax>8ale,  to  be  filed  and  preserved  therein; 
also  a  statement  containing  a  particular  de- 
scription of  each  tract  or  parcel  thereof,  of 
land  BO  sold  by  Mm,  specifying  the  nameof 
the  person  tu  whom  sold,  tho  amount  for 
which  the  same  was  sold,  and  the  name  of 
the  owner,  if  known ;  and  the  said  treasurer 
■and  clerk  shall  each  record  such  statement 
in  their  respective  oOices."  The  statute 
makes  the  tax-deed  prima  facie  evidence  of 
the  regularity  of  all  the  proceedings  previous 
to  and  including  the  execution  of  the  deed. 
:S«e  section  1176,  Rev.  St.  On  the  trial  in 
this  case,  the  plaintiff  proved  by  the  pres- 
•ent  county  clerk  and  the  deputy  county 
-clerk  that  they  had  searched  tlie  office  of  the 
county  clerk,  and  were  unable  to  6nd  any 
proofs  of  publication  or  proof  of  posting  the 
notices  of  the  tax-sale  of  1877.  This  proof 
rebutted  the  presumption  of  tact  which  the 
production  of  a  tax-deed  in  due  form  raised 
in  favor  of  the  regularity  of  the  tax  proceed- 
ings, as  to  the  publication  and  posting  of  the 
notices  of  such  sale,  and  made  it  incumbent 
on  the  persion  claiming  under  the  tax-deed 
to  show  that  such  proofs  of  pubUcatiou,  and 
•of  the  posting  of  the  notices  of  the  tax-sale, 
were  in  fact  made  as  required  by  the  statute. 
See  Jarvis  v.  SiUiman,  21  Wis.  607.  After 
the  proofs  were  made,  showing  that  no  affi- 
davits of  the  publication  of  the  tax-sale,  or 
the  posting  of  the  notices,  were  to  be  found 
In  tlie  clerk's  office,  the  defendants  intro- 
■duce<I  the  person  as  a  witness  who  was  the 
-county  treasurer  in  1877,  and  attempted  to 
prove  by  liim  that  such  affidavits  of  posting 
«nd  publication  had  been  filed  with  the  coun- 
ty clerk  shortly  after  the  tax-sale  In  1877, 
-and  it  is  insisted  that  this  proof  was  suffl- 
<ient  to  show  that  such  publication  and  post- 
Jng  of  the  notices  of  the  sale  of  1S77  were 
made  in  conformity  to  law.  We  think  It 
Tcry  clear  that  the  parol  evidence,  in  order 
to  sustain  the  tax-deed,  in  the  absence  of  the 
.affidavits  required  by  law  to  prove  such  pub- 
lication and  posting  of  notices,  must  show 
that  sui-fa  affidavits  did,  upon  their  faces, 
-state  the  facts  required  by  the  statute,  and 
.«how  that  such  notices  were  published  and 
{)08t«d  as  required  by  law.  It  was  correctly 
^eld  by  the  court  in  Iverslie  v.  Spaulding,  32 
Wis.  894-396,  that  the  fact  that  such  publi- 
'Cation  and  posting  was  made  could  not  be 
proved  by  parol  on  the  trial  of  the  action. 
In  that  case  the  chief  justice  said:  "We  are 
Inclined  to  think  that  the  evidence  offered 
was  properly  excluded.  The  law  made  it 
the  duty  of  the  county  treasurer  to  rauke  an 
■aliidavitof  the  posting  of  such  statement  and 
notice,  which,  together  with  the  affidavit  of 
the  publication,  was  to  be  carefully  preserved 
by  him,  and  immediately  after  the  close  of 
the  sale  deposited  in  the  office  of  the  clerk  of 


the  board  of  Bupervisors  of  his  county. 
These  were  to  be  Sled  and  preserved  by  the 
clerk  in  his  office,  and  they  were  made 
prima  faeia  evidence  of  the  facts  therein 
stated  In  all  judicial  proceedings.  ISow,  the 
object  of  these  provisions,  in  thus  requiring 
these  affidavits  to  be  filed  and  preserved  in 
the  office  of  the  clerk,  doubtless  was  to  ena- 
ble all  persons  inter^ted  in  the  matter  to  as- 
certain from  them  whether  the  law  in  regard 
to  the  posting  and  publication  of  notice  of 
sale  had  been  complied  with.  It  was  to  per- 
petuate this  evidence,  and  was  iutended  to 
be  for  the  common  benefit  of  the  purchaser 
and  former  owner.  These  affidavits  were  to 
remain  on  file,  and  take  the  place  of  a  record, 
which  might  be  examined  by  any  one  to  see 
what  the  proof  was  upon  these  points ;  and 
if  this  was  the  object  of  the  statute  in  re- 
quiring these  affidavits  to  be  filed  and  pre- 
served, then  it  is  very  clear  that  parol  evi- 
dence would  be  inadmissible  to  cure  defects 
in  them,  or  aid  them  by  showing  that  notices 
were  actually  posted  according  to  law." 

I  have  quoted  this,  not  for  the  purpose  of 
showing  that  it  was  incompetent  to  prove  by 
parol  evidence  the  contents  of  the  affidavits 
of  the  publicaUon  and  posting  of  such  tax- 
notices,  when  it  is  shown,  that  such  affidavits 
were  in  fact  made  and  deposited  as  required 
by  the  statute,  but  were  lost,  and  could  not 
be  found  on  the  trial,  but  for  the  purpose  of 
showing  that  the  parol  evidence  in  this  case 
wholly  failed  to  show  that  the  affidavits 
claimed  to  have  been  made  in  1877  stated  the 
facts  required  by  law  to  be  stated  therein. 
The  record  shows  that  the  witness,  wiio  was 
the  treasurer  in  1877,  testified  upon  that 
point  as  follows:  "Question.  State  whether 
any  proof  was  made  of  that  sale,  and  filed  in 
the  office  by  you  as  county  treasurer."  This 
question  was  objected  to,  and  the  court  per- 
mitted the  witness  to  answer.  He  answered, 
"There  was."  The  witness  was  then  asked 
whether  the  proof  required  by  law  was  made 
and  filed.  The  answer  was,  "They  were." 
He  also  testified  that  he  knew  they  were  in 
the  clerk's  office  during  bis  term  of  office. 
On  cross-examination,  the  witness  testified 
that  he  "did  not  know  the  date  when  he 
made  these  reports  of  the  certificates  of  no- 
tice and  posti  ng  of  the  notice  for  the  sale  of 
1877;"  that  be  "did  not  know  the  date  he 
filed  it."  He  said  he  was  "confident  they 
contained  all  the  requirements  of  the  law." 
To  tho  following  question,  vfte.:  "Can  yoa 
state  from  your  memory  what  it  contained?" 
he  answered:  "I  cannot  just  say  what  It 
contained.  I  followed  the  form.  Question. 
Can  you  state  where  the  notices  were  posted  ? 
Answer.  I  can  state  as  to  two  of  them  posi- 
tively. Q.  Can  you  state  as  to  the  otiier  two? 
A.  I  cannot,  for  that  year."  It  seems  to  be 
cte^r,  from  this  testimony,  that  there  was  in 
fact  no  evidence  given  as  to  the  contents  of 
the  affidavits  of  the  publication  or  pelting 
notices  which  the  witness  claimed  were  filed 
in  the  county  clerk's  office  in  regard  to  the 
sale  of  1877.   His  general  statements,  that 
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proofs  were  made  and  tbat  proofs  were  filed 
as  required  by  law,  fall  entirely  to  show  what 
tacts  were  stated  In  such  aflStUvita,  and  fnr^ 
nisb  no  basis  npon  which  the  court  or  a  Jury 
could  find,  aa  a  question  of  fact,'  that  such 
offldavits  showed  that  the  publication  was 
made,  or  the  notices  were  posted  according  to 
law.  The  law  requires  that  the  affidavit  of 
the  posting  roust  show  that  such  notices 
were  posted  In  four  public  places  in  the  coun- 
ty, one  of  which  shall  be  posted  In  some  con- 
spicuous place  in  his  office.  Nothing  of  this 
kind  is  made  to  appear  from  the  evidence  In 
this  case.  When  the  witness  says  the  proofs 
required  by  law  were  made  and  filed,  he  tes- 
tifies to  his  conclusion  as  to  the  contents  of 
the  affidavits  of  proofs,  and  not  as  to  the  con- 
tents of  the  affidavits  themselves.  He  also 
says  he  "followed  the  form."  In  this  he  also 
testifies  to  a  conclusion.  It  does  not  appear 
what  form  he  followed ;  non  eoTutat  that  the 
form  he  followed  was  the  form  required  by 
the  law.  As  this  court  has  decided  that, 
when  it  is  necessary  to  show  that  the  proofs 
of  publication  and  posting  notices  were  made, 
such  proofs  must  be  in  writing,  and,  if  the 
writing  is  defective.  It  cannot  be  helped  out 
by  pared  evidence,  it  is  apparent  that  the  evi- 
dence in  this  case  wholly  failed  to  show  that 
the  proper  affidavits  were  in  fact  made.  The 
rule  is  well  establislied  that,  when  the  bur- 
den of  proof  falls  upon  the  tax-title  claimant, 
he  must  siiow  a  strict  perfornaance  of  the  re- 
quirements of  the  law  in  order  to  sustain  his 
deed.  Polts  v.  Cooley,  51  Wis.  853.  8  N.  W. 
Rep.  163;  Hilgera  v.  Quinney,  51  Wis.  62,  8 
N.  W.  Rep.  17.  These  cases  illustrate  the 
strictness  which  is  required  by  the  statute  In 
making  the  proofs  of  such  publication  and 
posting  notices. 

If  the  evidence  introduced  in  this  case  on 
the  part  of  the  defendants  Is  sufficient  to  sus- 
tain the  tax-deed,  in  the  absence  of  the  rec- 
ord of  the  proofs  required  by  statute,  it 
would  be  in  the  interest  of  all  tax-title  claim- 
ants to  see  that  the  record  was  removed  from 
the  proper  office,  so  as  to  let  in  parol  evidence 
of  such  record.  It  Is  undoubtedly  true  that 
the  existence  of  a  record  may  be  proved  by 
parol  when  such  record  hns  been  once  made, 
and  is  lost  or  destroyed;  but  in  such  case  the 
proof  must  first  show  there  was  a  record,  and 
its  loss  or  destruction,  and,  if  the  contents  of 
such  lost  record  are  material  to  sustain  the 
rights  of  the  party  attempting  to  prove  the 
same,  the  parol  evidence  must  show  what 
such  contents  were.  We  think  the  tax-deed 
was  void  for  the  want  of  any  proof  of  a  com- 
pliance with  the  law  in  making  proof  of  the 
publication  and  posting  required  by  law.  A 
very  voluminous  record  of  another  action, 
between  other  parties,  was  injected  into  this 
case,  for  what  purpose  is  not  clearly  stated 
in  the  record,  and  we  were  not  informed,  on 
the  argument,  of  its  pertinence  in  this  ac- 
tion. If  it  had  any  bearing  upon  the  rights 
of  the  parties  to  this  action,  we  think  It  was 
the  duty  of  the  attorneys  for  the  defendants 
to  clearly  point  out  what  parts  of  such  record 


were  pertinent,  and  not  leave  It  to  this  court 
to  search  it  out  by  a  perusal  of  Its  entire  con- 
tents. The  queatton  whether,  after  one  per- 
son, who  la,  at  the  time,  owner  of  a  tax  cer- 
tificate, gives  the  statotoiy  notice  required 
to  entitle  him  to  a  tax-deed,  such  deed  can  is- 
sue to  a  third  person  simply  upon  producing- 
such  certificate  to  the  county  clerk,  with  the- 
proofs  of  the  service  of  such  notice,  is  not 
determined  in  this  case.  It  was  said  on  the- 
argument  of  this  case  by  the  learned  counsel 
for  the  respondents  that  the  certificate  of  the- 
jndge  to  the  bill  of  exceptions  in  this  case 
does  not  show  that  it  contains  all  the  evi- 
dence. Ko  such  point  was  made  in  the 
printed  brief;  and  as,  by  such  brief,  they 
claim  that  the  title  of  the  defendants  to  the 
land  in  question  was  based  soldy  on  the  tax- 
deed  offered  in  evidence,  and  the  evld6nce  in- 
regard  to  such  tax-deed  being  apparently 
fully  stated  in  the  bill  of  exceptions,  w»- 
think  the  objection  to  the  record  should  not- 
aid  the  respondents.  Had  the  objection  been 
made  in  time,  the  appellant  oonld  nndoubted- 
ly  have  had  the  same  corrected  by  proeuring- 
the  proper  certificate.  The  judgment  of  thft- 
circuit  court  is  reversed,  and  the  cause 
manded,  with  directions  to  that  court  to  ren- 
der Judgment  in  favor  <^  the  plaintiff. 


QuAXD  Forks  Kat.  Bank  o.  Minnsaf<v 
LIS  &  K.  Elbtatob  Go. 

{Supreme  Court  of  Doftoto.  Oot.  10^  18S9;) 

IbnraiAa  oh  Obof  Unqbowit— RaooKnnrak 

1.  Under  the  well-settled  rule  of  equity,  a» 
adopted bfComp.  Laws  Dak.  {4323,  which  providea- 
that  &□  agreement  may  be  made  to  create  a  lien  oi» 
property  not  yet  in  existence,  in  which  oaae  the- 
Uen  attaches  when  the  party  agreeing  to  give  tt. 
aoquires  aa  Interest  in  the  property,  a  mortgage- 
on  crops  not  yet  planted  is  valid. 

i.  Such  a  mortgage  Is  valid  against  a  bona 
Jlde  parohaaer  for  valoe  If  recorded  whra  given, 
and  need  not  be  again  illad  for  record  after  tb» 
crops  come  Into  existence. 

Appeal  from  district  ooart.  Grand  Forks- 
county;  Ghart^esF.  Tshflbton,  Judge. 

Action  by  the  Orand  Forks  Kational  Bank 
against  the  Minneapolis  ft  Northern  Eleva> 
tor  Company  for  the  conversion  of  wheat  oik 
which  plaintiff  had  a  mortgage.  A  demur- 
rer to  the  complaint  was  overruled,  and  de- 
fendant, electing  to  stand  by  Its  demnrrer,. 
appeals. 

CocAranecf'f^fA,  for  appellant.  MojMUffJ^ 

lin  (£  Noyea,  for  respondent. 

Triff,  G.  J.  This  is  an  action  of  conveiv 
slon  brought  by  the  Orand  Forks  National' 
Bank  to  recover  of  the  Minneapolis  A; North- 
em  Elevator  Company  the  value  of  about. 
1,000  bushels  of  wheat,  alleged  to  have  been 
purchased  by  the  defendant  of  one  Rogers,, 
the  mortgagor  of  this  plaintiff.  The  com- 
plaint, in  substance,  alleges,  after  setting- 
out  the  incorporation  of  plaintiff  and  defend- 
ant, that  the  said  Rogers,  on  the  4th  day  of 
March,  1887,  being  indebted  to  the  plaintiff 
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In  the  anm  of  $240,  at  the  county  of  Grand 
Forks,  in  said  territory,  made,  executed,  and 
delivered  to  the  said  plaintiff,  his,  the  said 
Rogers',  promissory  note  for  the  said  sum  of 
$2^,  with  12  per  cent,  interest  thereon,  pay- 
able November  1,  1887,  and  that,  to  secure 
the  payment  of  sncb  amount,  at  the  said  time 
and  place,  he  made,  executed,  and  delivered 
to  the  said  plaintiff  his  chattel  mortage  up- 
on certain  personal  propurty,  consisting  of 
several  horses  therein  particularly  described, 
and  also  upon  certain  crops  to  be  grown  upon 
the  land  of  said  Rogers,  and  described  in  said 
mortgage  as  follows:  "All  the  crops  of  ev- 
ery name,  nature,  and  description  vhich  have 
been  or  may  be  sown,  grown,  planted,  culti- 
vated, or  harvested  during  the  years  A.  D. 
1887  and  1888,  and  until  said  debt  is  fully 
paid,  on  the  following  described  real  estate, 
to-wit:  Tlie  north-west  quarter  of  section 
17,  and  the  south-east  quarter  of  section  17, 
township  149,  range  51," — which  mortgage 
was  Hied  with  the  register  of  deeds  of  said 
Grand  Forks  county,  March  5, 1887,  and  is  set 
out  in  full  as  an  exhibit,  and  made  a  part  of 
the  complaint,  no  part  of  which  mortgage 
debt  has  been  paid.  The  complaint  farther 
alleges  the  growing  and  harvesting  a  large 
amount  of  wheat  on  the  said  lands  during 
the  year  1887,  and  the  sale  to  this  defendant 
of  1,000  bushels  thereof  on  the  15th  day  of 
September,  1887,  and  demands  judgment  for 
the  value  of  the  wheat  so  received  and  sold 
by  the  defendant.  The  defendant  demurred 
to  the  complaint,  and  the  demurrer  having 
been  overruled  by  the  court,  and  the  defend- 
ant having  elected  to  stand  upon  bis  demur- 
rer, final  judgment  was  entered  for  the 
amount  due  the  plaintiff  on  the  note  and 
mortgage,  from  which  judgmeot  thedftfmd- 
ant  appealed  to  this  court. 

It  is  conceded  by  the  parties  that  the  crop 
of  wlieat  sought  to  be  mortgaged  had  not 
been  sown  at  the  time  of  the  making  or  the 
filing  of  the  chattel  mortgage  in  question; 
and  it  is  further  conceded  that  the  defendant 
had  uo  other  or  further  notice  of  plaintiffs 
claim  to  the  property  than  that  conveyed  by 
the  filing  of  the  mortgage  on  March  5. 1887; 
so  that  the  simple  question  presented  to  the 
court  is,  was  this  mortgage  upon  crops  to  be 
grown  upon  the  land  of  the  mortgagor,  made 
and  filed  prior  to  the  planting  thereof,  but 
remaining  on  file  there^^r,  valid,  as  against 
this  defendant,  without  actual  notice  to  him 
of  the  existence  of  said  mortgage? 

The  proposition  is  susceptible  of  division 
Into  two  parts:  Firsts  was  such  a  mortgage 
valid  between  the  parties?  Second,  was  it 
valid  as  against  this  defendant,  or,  In  other 
words,  did  the  record  of  such  a  mortgage 
impart  notice  to  him?  At  common  law  the 
mortgage  conveyed  the  title;  and,  as  a  mere 
expectancy  or  property  not  in  ease  could  not 
be  conveyed,  it  could  not  be  mortgaged,  and 
the  mortgage  of  goods  not  then  owned  by  the 
mortgagor  was  held  not  to  cover  such  prop- 
erty, though  subsequently  acquired  by  him. 
Jones  v.  Richardson,  10  Mete.  481;  Otis  v. 


Sill.  8  Barb.  102.  This  rule  of  the  common 
law,  which  is  still  adhered  to,  became  sub- 
ject to  many  exceptions,  and,  on  the  theory 
of  potential  existence,  the  chattel  mortgage 
became  extended  to  a  large  class  of  cases  in 
which  the  property  had  no  actual  or  certain 
future  existence, — such  as  the  wool  to  be 
grown  from  certain  sheep,  the  butter  to  be 
manufactured  from  the  milk  of  certain  cows, 
the  grain  to  be  harvested  from  growing 
crops,  and  even,  in  some  cases,  the  crops  to 
be  sown  and  harvested  on  certain  described 
lands.  Yan  Hoozer  v.  Gory,  34  Barb.  9, 
12;  Conderman  v.  Smith,  41  Barb.  404;  Ar- 
qnes  T.  Wasson,  51  Gal.  620;  Robinson  v. 
Ezzell,  72  N.  C.  231;  McCaffrey  v.  Woodin, 
65  N.  Y.  459.  These  cases  proceeded  upon 
the  theory  that  a  person  having  a  present 
owership  of  the  means  of  producing  was  the 
owner  of  the  future  product.  Much  skill 
and  learning  is  displayed  in  the  decisions  of 
the  courts  in  determining  whether  the  facts 
of  the  given  case  bring  it  within  the  rule. 
Many  other  exceptions  grew  up  in  which  the 
strictness  of  the  common-law  rule  became 
much  modified;  and,  as  the  chattel  mortgage 
came  more  and  more  into  use  in  the  commer- 
cial world  by  force  of  statutes  and  modem 
decisions  of  the  courts,  the  harshness  of  the 
rule  has  greatly  disappeared.  The  maxim  of 
Lord  Bacon,  that  "although  a  disposition  of 
after-acquired  property  is  altogether  inopera- 
tive, yet  such  disposition  may  be  considered 
as  a  declaration  precedent,  which  derives  its 
effect  from  some  new  act  of  the  party  after 
the  property  is  acquired,"  has  been  applied 
by  the  courts  in  its  fullest  effect  to  mor^ages 
at  law.  Courts  of  law  have  been  disposed  to 
treat  such  mortgages  as  declarations  in  re- 
gard to  future  interests,  and  valid  as  such 
twtween  the  parties.  The  earlier  cases  re- 
quired some  affirmative  act  on  the  part  of  the 
person  to  be  affected  thereby  after  the  hap- 
pening of  the  event  upon  which  Uie  contract 
was  based,  and  generally  such  new  act  to 
ratify  the  origin^  contract  must  have  been 
in  furtherance  of  it,  and  with  an  apparent 
intention  ttiat  the  original  agreement  should 
be  treated  as  then  in  force.  Jones  v.  Rich- 
ardson. 10  Mete.  481;  Head  v.  Goodwin,  87 
Me.  181.  Later,  the  courts  were  inclined 
to  allow  that  the  declaration  of  the  mort- 
gage, permitting  the  mortgagee  to  take  pos- 
session of  the  property  upon  condition  brok- 
en, could  be  enforced  without  any  assent  of 
the  mortgagor  after  default,  and  that  upon 
possession  so  taken  by  the  mortgagee  the 
lien  of  the  mortgage  attached,  and  the  con- 
tract became  valid  as  one  of  pledge.  This 
doctrine  proceeded  upon  the  theory  that  the 
agreement  contained  in  the  mortgage  was  a 
continuing  one  until  it  was  canceled  or  re- 
voked by  the  mortgagor,  and  that  the  mort- 
gagee, acting  lawfully  under  such  license,  ot)- 
tained  a  valid  lien  as  pledgee  as  soon  as  he 
reduced  the  proper^  to  possession ;  and  some 
of  the  cases  have  gone  so  far  as  to  intimate 
that  such  power  may  be  irrevocable.  Wood 
V.  Leadbitter,  13  Mees.  &  W.  838;  Wood  v. 
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Manley,  11  Adol.  &  E,  34;  McCaffrey  t. 
Woodin,65  N.  Y.  459. 

In  equity,  however,  a  different  rule  has 
always  obtained  from  the  one  at  law.  The 
title  to  the  mortgaged  property  never  passed 
to  the  mortgagee,  but  the  interest  of  the 
mortgagee  was  considered  as  a  mere  lien, — 
an  equitable  interest, — which  would  prevail 
over  creditoi-s  and  subsequent  claimants,  al- 
though the  mortgagee  had  done  no  act  to  re- 
duce tlie  property  to  pussesion,  and  though 
he  had  done  no  new  act  to  perfect  the  lien 
after  the  nroperty  bad  been  acquired  or  came 
into  existence;  the  theory  of  this  doctrine 
being  that  the  mortgage  upon  future  proper- 
ty is  a  continuing  agreement,  which  attaches 
to  the  property  immediately  upon  its  coming 
into  existence,  and  adheres  to  it  for  the  ben- 
efit of  the  mortgagee,  in  accordance  with  the 
familiar  principle  that  "equity  considers  that 
done  whichoughttobedone."  Thisequitable 
doctrine  as  to  mortgages  comes  to  us  from 
the  civil  law,  whidi  declares:  "Not  only 
goods  iu  present  possession,  but  even  goods 
in  reversion,  are  comprehended  under  a  gen- 
eral pawn  or  hypothtque, — as  grain  In  the 
ground,  a  ship  to  be  built,  with  the  timber 
ple<Iged, — if  there  be  a  clause  inserted  to 
comprehend  it.  An  hypothtque  may  be  an 
assurance  of  a  thing  to  be  delivered  hereaft- 
er." Dom,  Civil  Law,  bk.  3,  tit.  1,  §  1; 
Ayl.  Pand.  bk.  4.  tit.  18.  The  doctrine  was 
early  adopted  by  our  American  courts.  In 
Mitchell  V.  Winslow,  2  Story,  644,  Judge 
Story  says:  "It  seems  to  me  a  clear  result 
of  all  the  authorities  that  wherever  the  par- 
ties, by  their  contract,  intend  to  create  a  p(»- 
itive  lien  or  charge,  either  upon  real  or  upon 
personal  property,  whether  then  owned  by 
the  assignor  or  contractor  or  not,  or,  if  per- 
sonal property,  whether  it  is  then  in  esse  or 
not,  it  attaches  in  equity  as  a  lien  or  charge 
upon  the  particular  property  as  soon  as  the  as- 
signor or  contractor  acquires  a  title  thereto 
against  the  latter,  and  all  persons  asserting  a 
claim  thereto  under  him,  either  voluntarily  or 
with  notice,  or  in  bankruptcy. "  In  that  case  a 
mortgage  of  all  the  tools  and  uachinery  in  a 
cutter's  shop,  together  with  all  that  might 
be  manufactured  or  purchased  within  four 
years,  was  held  to  be  a  good,  equitable  lien, 
and  protected  as  such  under  the  bankrupt  act; 
and  while  this  case  has  been  criticised  by  the 
supreme  court  of  Massachusetts,  (Moody  v. 
Wright,  13  Mete.  17.  30,)  and  some  others  of 
the  states  have  declined  to  follow  it,  (Bar- 
nard V.  Eaton.  2  Cush.  294;  Hunter  v.-Bos- 
worth,  43  Wis.  583;  Ghynoweth  v.  Tenn^, 
10  Wis.  897.)  yet  it  may  be  said  to  be  at  the 
present  time  the  generally  established  Amer- 
ican doctrine,  (BeaU  t.  White,  94  U.  6.  882; 
Butt  T.  Ellett,  19  WalL  544;  Fennock  v. 
Coe,  23  How.  117;  Brett  v.  Cartel-,  2  Low. 
458;  Apperson  v.  Moore,  80  Ark.  56;  Scbuel- 
enbarg  v.  Martin,  2  Fed.  Bep.  747;  Bobinson 
v.  Mauldin.  11  Ala.  977;  Floyd  v.  Morrow, 
26  Ala.  353;  Gregg  v.  Sanford.  24  111.  17; 
BchHrfenburg  v.  Bishop,  85  Iowa,  60;  Phelps 
T.  Murray,  2  Teun.  Gb.  746;  Cook  t.  Cor^ 


then,  11  B.  1.  482;  EUett  v.  Butt,  1  Woods. 
214.) 

This  doctrine,  announced  by  Judge  Stort 
In  Mitchell  v.  Winslow,  supra,  was  reviewed 
and  affirmed  In  the  leading  case  of  Holroyd 
V.  Marshall,  10  H.  L.  Cas.  191,  which  arose 
upon  a  mortgage  of  certain  machinery  and 
implements  described  in  the  schedule,  and 
all  other  machinery  and  Implements  which 
should,  during  the  continuance  of  the  se- 
curity, be  placed  on  the  premises  described 
in  the  mortgage  in  addition  to,  or  in  sub- 
stitution for,  those  enumerated  in  the  sched- 
ule. The  proceeding  was  in  .equity,  against 
a  judgment  creditor  who  had  levied  on  the 
after-acquired  property.  In  the  lower  court 
Lord  Campbell  held  that,  as  the  mortgagee 
bad  done  no  act  to  reduce  the  property  to 
possession  after  it  had  been  acquired,  and 
prior  to  the  levy,  the  equity  of  the  mortgagee 
must  give  way  to  the  legal  rights  of  the 
creditor;  but  the  decision  of  the  lower  court 
was  reversed  in  the  house  of  lords,  and  the 
doctrine  announced  by  Judge  Stubt  15  years 
before  was  alflrmed  by  the  English  court  In 
a  decision  which  has  ever  since  been  regarded 
as  settling  the  law  on  that  subject. 

The  equity  rule  in  r^ard  to  mortgages 
was  adopted  by  the  codihers,  and  has  been 
embodied  in  our  statute.  The  mortgage  no 
longer  conveys  title  to  property  either  r^  or 
personal,  but  is  a  mere  lien  thereon,  (sections 
4330,  4331,  Comp.  Laws;)  and,  by  provision 
of  section  4328,  Comp,  Laws,  "an  agreement 
may  be  made  to  create  a  lien  upon  property 
not  yet  acquired  by  the  party  agreeing  to 
give  the  lien,  or  not  yet  in  existence.  In 
such  case  the  lien  agreed  for  attaches  from 
the  time  when  the  party  agreeing  to  give  it 
acquires  an  interest  in  the  thing  to  the  ex- 
tent of  such  interest."  By  this  section  not 
only  is  an  agreement  to  create  a  lien  upon 
property  not  yet  in  existence  valid,  but  the 
lien  contracted  for  attaches  the  moment  that 
the  intwests  of  the  party  himself  attaches. . 
There  is  no  interim  of  time  for  hostile  inter- 
ests to  intervene.  There  is  no  delay  provided 
for  within  which  the  lienor  is  required  to 
obtain  a  new  or  more  formal  instrument  or 
contract  of  lien,  or  within  whicti  he  must 
obtain  from  the  other  party  a  ratification  of 
the  original  agreement,  or  reduce  the  prop- 
erty  to  actual  possession  under  the  contract 
already  made.  Under  this  statute  the  orig- 
inal contract,  ipso  faetot  immediately  upon 
the  acquirement  or  creation  of  such  property, 
awakens  and  brings  into  life  the  lien  agreed 
upon.  As  between  the  parties  themselves* 
no  further  action  is  necessary  or  required  to 
be  done.  This  section  Is  the  same  as  aC 
the  proposed  Civil  Code  in  27eW  York,  and 
appears  to  have  been  founded  upon  the  case 
of  Seymour  v.  Bailroad  Co..  25  Barb.  285. 
That  was  a  proceeding  to  foreclose  a  mo^ 
gage  upon  the  defendant  road,  and  the  de- 
fense by  adverse  claimants  to  certain  ci  the 
property  was  that  the  mortgage,  at  the  time 
of  its  execution  and  record,  covered  only  a 
small  portion  of  the  property  sought  to  be 
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suhjectpd  to  its  lien,  and  that  as  to  such  afteiv 
acquired  property  the  mortgage  was  Invalid 
«8  against  creditors  of  the  road.  It  appears 
from  the  case  that  only  a  portion  of  the  road 
had  been  constructed  wlien  the  mortgage 
■was  made  and  recorded;  that  a  large  portion 
•of  the  right  of  way  was  subsequently  ac- 
quired, and  the  road-bed,  depots,  warehouses, 
And  other  appurtenances  were  a  long  time 
thereafter  built,  erected,  and  constructed 
upon  and  along  the  same.  The  case  was 
-elaborately  argued,  and  the  decision  of  the 
court  by  E.  Dabwin  Smith,  J.,  reviews  the 
■cases  at  length.  It  was  contended  in  that 
<aae,  as  in  this,  that  the  instrument  called  a 
"mortgage,"  as  to  after-acquired  property, 
was,  at  most,  but  an  agreement  to  mort- 
gage; that  it  was  not  itself  a  mortgage,  and 
could  not,  by  its  execution  or  record,  cre- 
ate a  lien  upon  the  defendant's  property 
not  then  in  existence,  as  against  other  cred- 
itors; that  ^uch  agreement  must  be  carried 
into  execution  by  the  making  and  recording 
of  a  mortgage  subsequent  to  the  creation  and 
ownership  of  the  property  sought  to  be  sub- 
jected to  its  lien;  but  tlie  court,  referring  to 
the  cases  which  seem  to  support  such  a  doc- 
trine, says:  "If  the  learned  judge  means  by 
this  that  a  sale,  assignment,  or  mortgage  of 
property  not  in  esse,  or  of  contingent  Inter- 
ests or  expectancies,  confers  no  title  or  inter- 
«st  in  the  thing  in  prcesenti,  that  is  self-evi- 
dent; but  if  it  is  meant  that  the  sale  or  as- 
signment of  such  property,  to  be  acquired  in 
futuTOt  or  of  contingent  interests  or  expect- 
■ancies,  rests  in  contract  merely  till  some  new 
assurance,  and  does  not  attach  as  a  lien  or 
•charge  as  soon  as  the  property  is  acquired,  or 
has  substantial  existence,  I  cannot  agree 
with  him.  As  soon  as  the  property  is  ac- 
quired or  comes  into  existence,  the  lien  in  or 
upon  it  attaches.  They  come  into  being  to- 
gether, and  co-exist.^  This  case  has  ht&a 
cited  and  approved  by  many  later  cases  in 
New  Yorli;  and  while  mortgages  upon  rail- 
way property,  filed  before  completion  thereof, 
bave  been  sustained  by  the  courts  upon  other 
grounds,  as  that  of  public  policy,  the  court 
in  this  case  puts  the  right  of  recovery  solely 
upon  the  equitable  right  of  the  mortgagee  to 
tiold  under  the  original  contract.wlthout  sub- 
sequent ratification  on  the  part  of  the  mort- 
gagor, or  any  affirmative  aet  on  the  part  of 
the  mortgagee,  even  as  against  creditors  of 
the  mortgagor.  The  case  is  cited  and  relied 
upon  by  the  original  codifiers.and  the  equity 
rule  announced  in  that  case  has  become  the 
law  of  this  territory,  both  apon  tlie  law  and 
-«quity  side  of  the  court. 

It  is  contended,  liowever,  that  the  equity 
rule,  as  announced  by  our  statute,  extends 
«nly  to  parties  and  those  having  notice  of  the 
■existence  of  the  agreement;  that  this  defend- 
-ant  could  not  be  charged  with  construcUve 
notice  of  the  flltng  of  such  contract  of  lien; 
■and  that  to  charge  it  with  such  notice  it  was 
Incumboit  on  the  plalntifE  to  file  snob  mort- 
ice at  the  time  of,  oc  subsequent  to,  Uuit 
when  the  Uen  attached.  It  is  conceded  in 


this  case  that  the  instrument  had  all  the  stat- 
utory requirements  to  admit  it  to  be  filed. — 
ttiat  is,  it  was  signed,  witnessed,  and  exe- 
cuted in  accordance  with  the  statute;  and  the 
only  question  is,  was  the  Sling  of  it  prior  to 
the  attachment  of  the  lien  which  made  it  a 
mortgage  in  effect,  and  keeping  it  on  Qle 
thereafter,  a  valid  filing?  There  is  no  pro- 
vision of  our  statute  that  requires  the  filing 
of  a  chattel  mortgage  to  be  made  at  any  par- 
ticular time  with  reference  to  its  malting  or 
delivery.  The  only  provisions  bearing  upon 
this  question  are  those  found  in  sections  4379, 
4380,  Ck>mp.  Laws,  which  read  as  follows: 
"A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  and  sub- 
sequent purchasers  and  incumbrancers  of  the 
property  in  good  faith,  for  value,  unless  the 
original,  or  an  authenticated  copy  thereof,  be 
filed  by  depositing  the  same  in  the  oflice  of 
the  register  of  de^s  of  the  county  where  the 
property  mortgaged,  or  any  part  tliereuf,  is  at 
such  time  situated.  The  filing  of  a  mortgage 
of  personal  property,  in  conformity  to  the 
provisions  of  this  article,  operates  as  notice 
ttiereof  to  all  subsequent  purchasers  and  in- 
cumbrancers of  so  much  of  said  property  as 
is  at  the  time  mentioned  in  the  preceding 
section  situated  in  the  county  or  counties 
wherein  such  mortgage  or  authenticated  copy 
thereof  is  filed."  Clearly  these  sections  do 
not  make  void  or  invalid  an  instrument  filed 
before  or  subsequent  to  its  delivery  or  incep- 
tion as  a  mortgage,  so  that  it  be  properly  filed 
before  hostile  interests  attach.  The  statute 
does  not  require  a  filing  of  the  mortgage  to 
give  It  validity,  as  in  some  states.  Tlie  re- 
quirement of  the  filing  is  to  cut  oft  rights  of 
Innocent  third  parties.  Between  tiie  piirties 
to  the  instrument  the  mortgage  is  valid* 
though  never  filed. 

If,  as  claimed  by  the  defendant,  the  mort- 
gage must  be  filed  in  the  office  of  the  register 
of  deeds  of  the  county  where  the  property  is 
situated  at  the  time  it  Is  made,  this  mortgage 
would  come  within  such  requirement,  since 
it  was  not  a  mortgage  until  the  lien  attached 
by  the  bringing  into  existence  of  the  property 
enumerated  therein ;  and  at  such  time  it  was 
already  filed,  and  prior  to  any  rights  accruing 
to  this  defendant.  Suppose,  under  this  rule 
of  our  statute.  A.,  having  in  his  possession 
the  material  from  which  certain  machinery 
was  to  be  constructed,  should  contract  with 
B.,  the  owner  thereof,  for  a  pledge  of  such 
machinery,  so  to  be  constructed,  as  security 
for  the  performance  of  some  obligation  on 
the  part  of  B.,  would  it  be  contended  that 
upon  the  construction  of  such  machinery  it 
would  be  necessary  for  A.  to  surrender  the 
possession  to  B..  and  again  retake  it,  before 
the  lien  of  the  pledge  would  attach?  Yet  that 
is  precisely  what  is  contended  for  here.  In 
the  case  of  the  pledge,  A.  has  possession  of  the 
machinery  at  the  time  when,  under  the  stat- 
ute, the  Uen  attaches  as  between  the  parties. 
He  also  has  such  a  possession  as,  under  the 
statute,  is  notice  to  Uilrd  parties,  and  the  law 
will  not  require  the  useless  thing  of  surren- 
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dering  such  possession,  that  ft  may  be  again 
delivered  to  him  under  the  pledge.  No  more 
was  it  necessary  tor  this  plaintiff,  whose  con- 
tract for  a  mortgage  bad  all  the  essentials 
a  mortgage  except  the  attachment  of  the  lien, 
to  withdraw  from  theQles  of  theregisteraach 
instrument,  and  retnrn  it  again  to  his  con- 
trol. It  is  the  fact  that  the  instrument  is  on 
file  when  hostile  rights  seek  to  attach  that 
gives  the  filing  effect,  rather  than  the  fact 
that  such  filing  was  made  at  some  particular 
date.  It  is  not  the  Indorsement  of  the  date, 
and  signiitare  of  the  proper  officer,  upon  an 
instrument,  that  makes  the  filing.  Such  act 
is  mere  evidence  or  memoranda  of  the  fact  of 
filing.  The  filing  is  a  continuous  act.  It  is 
the  fact  of  being  on  file— that  is,  among  the 
flies  or  records  of  the  office— that  gives  It 
validity  as  against  third  parties.  Everysuch 
paper  is  conlinuously  filed  every  day  that  it 
remains  in  the  office  of  the  custodian  thereof. 
The  date  of  filing  is  but  the  date  of  the  com- 
mencement of  the  filing.  This  mortgage 
was  filed,  in  contemplation  of  law,  every  day 
it  remained  on  file  in  the  office  of  the  register 
of  deeds  after  the  property  came  into  exist- 
ence; and  it  was  filed  insuchofficeontheday 
the  lien  attactied  to  the  growing  crop.  The 
proposition  is  by  no  means  a  new  one.  Per- 
sons who  have  conveyed  real  property,  with 
covenants  of  warranty  to  which  they  had  at 
the  time  no  actual  title,  when  subsequently 
they  have  acquired  such  title,  eo  inatanti 
convey  such  title  by  operation  of  law  to  their 
grantee.  No  hostile  interests  can  intervene. 
The  person  recovering  such  But>sequent  title 
cannot  convey  it,  and  the  record  of  the  former 
conveyance  is  a  good  record  to  all  the  world 
of  the  title  which  has  been  subsequently  con- 
veyed by  operation  of  law.  Section  4351, 
Comp.  Laws,  provides  that  the  "title  acquired 
by  the  mortgagor  aubsequentto  the  execution 
of  the  mortgage  inures  to  the  mortgagee  aa 
security  for  the  debt  in  like  manner  as  if  ac- 
quired heforethe  execution."  TVill  it  be  con- 
tended, under  this  statute,  that  when  such 
subsequent  title  is  inured  to  the  mortgagee 
he  must  withdraw  hfs  mortgage  from  the 
files,  and  refile  the  same. 

"VVIiat  we  have  here  said,  and  the  questions 
determined  in  this  case,  have  no  reference  to 
instruments  and  contracts  not  properly  exe- 
cuted, so  as  to  admit  them  to  be  filed  of  rec- 
ord, nor  to  instruments  that  may  be  filed  in 
the  county  where  the  property  was  not  sit- 
uated when  the  mortgage  was  made  or  Its 
lien  attached.  'We  simply  hold  that,  under 
our  statute,  a  mortgage  of  personal  property 
to  be  acquired  or  created  in  the  future,  duly 
executed,  and  filed  in  the  office  of  the  register 
of  deeds  of  the  county  in  which  such  property 
is  situated  before  and  at  the  time  of  its  crea- 
tion or  acquirement,  becomes  thereupon  a 
good  and  valid  mortgage  between  the  parties 
and  all  subsequent  purchasers  and  incum- 
brancers, without  furtlier  ratification  on  the 
part  of  the  mortgagor,  or  any  affirmative  act 
on  the  part  of  the  mortgagee,  subsequent  to 
the  attachment  of  the  mortgage  lien. 


The  Judgment  of  the  lower  court  Is  fhen- 
fore  aflirmed.  All  the  Justices  concur,  ex- 
cept Tbmpueton,  J.,  not  sitting. 


SuiTH  et  al.  V.  Ck>NTiNENTAL  Ins.  Go.  of 
Nkw  York  Crrr. 

(Supreme  Court  of  DaJtota.   Oct.  10, 1888.) 

InSUUNCB— WjJTSB  OV  CONDITIONB. 

1.  A  BtatemeDt  by  an  iniuranoe  agen^  who  ha* 
antliorltT  simply  to  solidt  appUcatloDs,  and  not 
issue  poUctes,  that  mortgages  on  the  Inaared  prop- 
erty would  not  invalidate  the  policy,  made  to  iba 
applicant  at  the  time  of  the  application,  does  not 
estop  the  company  to  claim  a  forfeiture  for  a  viola- 
tion of  a  provision  of  the  policy  that  If  the  prop- 
erty is  mortgaged,  wlthont  written  consent  in- 
dorsed on  the  policy  by  the  company's  superintend- 
ent, the  polioy  shall  be  void. 

3.  where  the  policy  Is  delivered  to  the  agent 
of  the  applicant,  he  Is  presumed  to  know  Its  con- 
tents, and  cannot  evade  a  forfeiture  for  violation 
of  the  provision  on  the  ground  that  he  never  read  l%> 

8.  ifotlce  of  addlUonal  insoranoe  plaoed  on  tb» 
property,  given  at  the  time  thereof  by  the  Insured 
to  one  who  has  been  a  special  agent  of  the  com- 
pany, though  the  insured  addresses  him  as  "gener- 
al agent ;  **  whose  relations  with  the  company  ceased 
two  days  prior  to  such  notice:  who  is  not  shown 
to  have  given  Insured  even  onu  permission  to  pro- 
cure other  insurance,  or  to  have  anthori^  from 
the  company  to  grant  snoh  permission,— is  not  a 
waiver  of  a  provision  In  the  policy  rendering  it 
void  if  additioDEkl  insurance  Is  oht^ned  on  the 
property  witbont  written  permission  of  the  com- 
pany indorsed  on  the  policy. 

4.  Aooeptanoe  by  the  company  after  aotioo 
brought  on  the  polit^,  and  with  knowledge  of  all 
the  facts,  of  interest  past  due  on  a  premium 
note,  ^  not  evidence  of  a  waiver  of  the  forfeiture, 
where  the  principal  of  the  note  had  been  paid  at 
maturity  before  uw  lots,  and  before  the  acts  coo- 
stitnting  a  forfeiture  occurred,  at  a  time  when,  by 
the  terms  of  the  note,  the  whole  premium  had  beeD 
earned,  though  the  term  of  the  pcdlQyhad  not  yai 
expired. 

Appeal  from  district  court,  Cass  county. 
Sail,  Wallin  di SmttA»  {Alfted  WaHin»at 
counsel,)  for  appellant.   Greene  dt  Hildreth, 

for  respondente. 

Templeton,  J.  This  action  is  based  up- 
on a  fire  insurance  policy  Issued  by  defend- 
ant, and  bears  date  July  29,  A.  D.  1885. 
The  face  of  the  policy  was  48,500,  the  term 
five  years,  and  a  portion  of  the  property  in- 
sured consisted  of  a  granary,  and  a  quantity 
of  grain  therein.  The  risk  upon  the  granary 
was  8500.  and  the  risk  upon  the  grain  was 
82,000.  On  the  29th  of  October,  A.  D.  1887,. 
the  granary,  and  4,000  bushels  of  wheat,  and 
2,0C^  bushels  of  oats  were  destroyed  by  fire. 
It  was  conceded  that  the  value  of  the  proper- 
ty destroyed  exceeded  the  amount  of  insur- 
ance thereon.  The  policy  was  issued  to  Mr. 
Smith,  but  subsequently,  and  before  the  los8» 
was  assigned  to  Mr.  Hitchcock,  and  made 
payable  to  him,  so  far  as  hla  interest  might 
appear.  Hitchcock  held  a  mortgage  cover- 
ing the  real  estate  upon  which  the  granary 
stood.  He  had  no  interest  in  the  crops  or 
grain.  The  premium  upon  said  policy  was- 
858.18,  of  which  814.54  was  paid  in  cash 
when  the  policy  was  issued,  and  the  balance 
was  settled  by  Mr.  Smith  giving  his  note  Tor 
$43.64,  payable  on  the  Ist  day  of  November^ 
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A.  D.  1886.  The  policy  contained  the  usual 
clause  suspending  its  operation  during  the 
time  any  note  given  for  premium  should  re- 
main past  due  and  anpaid,  and  also  the  fol- 
lowing provisions:  •  •  AnditiBstip- 
ulated  and  agreed,  •  •  •  if  the  assured, 
without  written  permission  hereon,  shall  now 
have,  or  hereafter  make  or  procure,  any  other 
contract  of  insurance,  wliether  valid  or  not, 
•  •  •  or  if  the  property  shall  hereafter 
become  mortgaged  or  incumbered,  •  •  • 
without  consent  indorsed  hereon,  then  *  *  • 
this  policy  shall  be  null  and  void.  This  poli- 
cy is  issued  from  the  office  of  the  company, 
at  Chicago,  Illinois,  and  it  is  stipulated  that 
no  agent  or  employe  of  this  company,  or  any 
other  person  or  persons  than  the  superintend- 
ent of  the  western  department,  at  Chicago, 
Illinois,  shall  have  power  or  authority  to 
valve  or  alter  any  of  the  terms  or  conditions 
of  this  policy,  or  to  make  indorsements  here- 
on, and  all  agreements  by  the  superintendent 
must  be  signed  by  him. "  Two  defenses  were 
set  up  in  the  answer,  and  relied  upon  to  de- 
feat the  action.  The  first  defense  alleges  a 
breach  of  that  condition  in  the  policy  regard- 
ing incumbrances;  the  second,  a  breach  of 
that  condition  regarding  additional  Insur- 
ance. Plaintiffs  admit  that  after  the  deliv- 
ery of  the  policy,  and  before  the  loss,  the 
plaintiff  Smith  gave  eight  chattel  mortgages, 
each  of  wliich  became  a  valid  lien  upon  the 
grain  described  in  the  policy,  and  that  the 
consent  of  the  company,  permitting  such  in- 
cumbrances, was  never  indorsed  upon  the 
policy.  It  is  also  admitted  that  plaintiff 
Smith,  about  two  months  prior  to  the  loss, 
procured  from  another  insurance  company, 
to- wit,  the  Western  Fire  &  Marine  Insurance 
Company  of  Sioux  Falls,  Dak.,  a  policy  of 
insurance  for  the  sum  of  91,0CK)  upon  said 
grain,  and  that  the  defendant's  consent  to 
such  additional  insurance  was  never  indorsed 
upon  the  policy  In  suit.  Plaintiffs  claimed 
at  the  trial  that  those  forfeitures  had  been 
waived  by  defendant,  and  introduced  testi- 
mony which  they  insist  tended  to  show  such 
waiver.  The  facts  which  it  is  claimed  consti- 
tuted a  waiver  of  the  forfeiture  arising  from 
the  giving  of  the  chattel  mortgages  are,  In 
brief,  as  follows:  One  Jed  L.  Angell  was 
defendant's  agent  at  Fargo,  Dak.,  for  the 
purpose  of  tRking  applications,  forwarding 
them,  delivering  policies,  and  collecting  pre- 
miums. Angell  took  Smith's  application  for 
the  risk  in  question,  and  at  Uut  time  told 
Smith  that  the  company  cared  nothing  for  in- 
cumbrances upon  the  chattels,  and  gave  Mm 
to  understand  that  mortgages  of  that  char- 
acter would  not  inv^idate  the  policy.  The 
policy  was  sent  by  defendant's  superintendent 
to  Mr.  Angell,  and  by  him,  pursuant  to  In- 
structions Tecelved  from  Smith,  delivered  to 
one  Darling,  who  was  Smith's  agent  for  the 
purpose  of  receiving  said  policy,  and  caring 
lor  it.  Smith  never  saw  the  policy  nntil 
after  the  l<ffis  occurred.  Angell  had  no  power 
to  make  insurance  contract,  nor  issue  poli- 
cies, and,  so  far  as  the  case  shows,  had  never 


assumed  to  have  such  power.  This  policy.  Id 
accordance  with  the  rules  and  custom  of  the 
company,  was  issued  from  the  office  of  the 
western  department  of  the  company,  at  Chi- 
cago, and  was  countersigned  by  B.  J.  Taylor, 
the  superintendent  of  said  department,  and, 
so  far  as  appears,  is  in  the  form  ordinarily  is- 
sued by  said  company  on  this  class  of  risks. 
None  of  the  ofBcers  or  general  agents  of  de- 
fendant had  notice  of  Angell's  statement  to 
Smith  concerning  the  effect  of  chattel  mort- 
gages upon  the  property  insured  until  after 
this  suit  was  commenced.  Underthese facts, 
is  the  defendant  estopped  from  claiming  a 
forfeiture  by  reason  of  the  execution  of  the 
chattel  mortgages?   We  think  not. 

This  is  a  very  different  case  from  that  where 
a  soliciting  agent  purposely  or  erroneously 
inserts  false  answers  to  questions  in  an  ap- 
plication, the  applicant  stating  the  facts 
truthfully,  and  being  Innocent  of  fraud.  In 
such  a  case  the  subagent  is  acting  within  the 
scope  of  his  powers  and  duties, — taking  ap- 
plications is  his  business, — and  notice  to  him 
is  notice  to  the  principal,  under  well^settled 
rules  of  law.  If  Angell  had  been  a  general 
agent, — that  is,  if  he  had  been  authorized  by 
the  company  to  make  contracts  of  insurance 
and  issue  policies, — he  doubtless  would  have 
had  implied  authority  to  waive  the  effect  of 
conditions  inthepolicy  inconsistent  with  exist* 
Ing  facts,and  possibly  the  effect  of  those  incon- 
sistent with  facts  subsequently  arising,  not- 
withstanding the  limitations  in  the  policy. 
This  was  not  a  case  of  insurance  by  parol, 
consummated  between  Angell  and  Smith; 
and  it  is  also  to  be  noted  that  Smith's  written 
application,  accepted  bythe  company,  did  not 
alone  constitute  the  contract  of  insurance  be- 
tween the  parties.  The  proposition  just  ad- 
vanced has  been  clearly  stated  by  a  learned 
judge  in  the  following  language:  "The  posi- 
tion of  the  learned  counsel  for  the  appellants, 
that  Deter's  application  for  Insurance,  ac- 
cepted by  the  respondent,  constitutes  the 
binding  contract  of  insurance  between  tha 
parties  to  It,  exclusive  of  the  policy,  appears 
to  us  wholly  untenable.  The  application  is, 
in  effect,  for  insurance  by  policy,  and  tha 
premium  note  is  in  terms  in  consideration  of 
a  policy.  If  the  application  were  accepted 
otherwise  than  by  the  policy,  then  the  appli- 
cation and  acceptance  constituted  an  inchoate 
and  executory  contract,  executed  and  com- 
pleted by  the  policy."  Fuller  r.  Inaurancfr 
Co.,  86  Wis.  608.  The  policy  having  been  de- 
livered to  the  person  appointed  by  Smith  to 
reoeive  it,  be,  under  the  facts  of  this  case, 
was  conclusively  presumed  to  know  its  con- 
tents; axkd,  having  acoepted  and  retained  It, 
he  cannot  now  shield  himself  from  the  effects 
of  vicdatlng  its  proTlaions  under  the  plea  that 
be  never  read  it.  Hanklns  v.  Insurance  Co., 
(Wis.)  35  N.  W.  Bep.  84;  Cleaver  v.  Insure 
ance  Co.,  (Mich.)  82  W.  Rep.  660;  Catoir 
V.  Trust  Ob.,  83  K.J.  Law,  487.  These  viewa 
are  not  in  conflict  with  Insurance  Co.  v. 
Wells,  89  III.  82.  In  that  case  the  insuranoe 
company  was  held  bound  by  the  atatementof 
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the  agent  taking  the  application,  which  etate- 
ment  was,  in  substance,  that  if  the  building 
Insured  should  become  vacant  it  would  not 
matter,  and  no  notice  thereof  need  be  given 
the  company,  notwithstanding  a  contrary 
provision  In  the  policy.  In  that  case,  how- 
ever, the  policy  was  not  delivered  to  the  in- 
sured or  hiii  agent,  but  remained  in  the  hands 
of  the  person  taking  the  application  until  aft- 
er the  Are;  and  it  was  upon  that  express 
ground  that  the  case  was  distinguished  from 
Inisurance  Co.  v.  "Webster,  69  111.  392.  The 
latter  case  is  directly  in  point  here.  The 
court  says:  "The  evidence  shows  that  the 
property  insured,  a  dwelling-house,  was  va- 
cated on  the  12th  day  of  January,  and  there- 
after remained  unoccupied  until  it  was  de- 
stroyed by  fire  on  the  13th  day  of  the  ensuing 
February.  There  is  no  evidence  that  notice 
of  this  fact  was  given  to  the  company,  or  that 
its  consent  was  indorsed  on  the  policy.  The 
plaintiff,  however,  testiAed  that  the  reason 
he  did  not  notify  the  company  that  the  prem- 
ises were  vacant  and  unoccupied  was  because 
the  agent  of  the  company  told  him,  at  the 
time  the  insurance  was  made,  that  it  was  not 
necessary  to  give  notice  if  the  house  became 
vacant.  The  agent  of  the  company  swears 
that  what  he  told  the  plaintiff  was  that  if  the 
house  was  not  vacant  for  more  than  thirty 
•days  it  was  not  necessary  togive notice.  The 
court,  at  the  instance  of  the  plaintiff,  in- 
structed the  jury  upon  this  point  that '  the 
neglect  of  Webster  to  give  notice  of  the  va- 
cancy of  the  premiaee  for  more  than  thirty 
days  would  not  vitiate  or  avoid  the  policy,  if 
the  jury  believe  from  the  evidence  that  the 
defendant  or  its  agent  waived  such  notice  at 
the  time  the  policy  was  issued,  or  at  any  oth- 
er time  before  the  loss.*  This  instruction  is 
clearly  erroneous,  and  should  not  tiave  been 
given.  No  principle  of  law  is  better  settled 
than  that  the  evidence  of  a  contract  cannot 
«xist  partly  in  writing  and  partly  in  parol. 
Whatever  may  have  been  said  in  reference  to 
the  contract  between  the  parties  at  the  time 
of  or  prior  to  its  execution,  after  it  was  re- 
duced to  writing  parol  evidence  was  inad- 
missible to  enlarge,  modify,  or  contradict  its 
terms,  as  expressed  in  the  written  Instru- 
ment. The  parties  might,  undoubtedly,  by  a 
subsequent  agreement,  modify  or  enlarge  its 
terms  by  parol;  but  that  was  not  the  case 
here.  What  was  relied  on  as  an  excuse  for 
not  complying  with  its  terms  was  said  when 
the  contract  was  being  made,  and  is  dii-ectly 
contradictory  to  it,a8  evidenced  by  the  policy. " 
Platntiff'scounselcite  alarge  number  of  cases 
to  sustain  their  proposition  upon  this  branch 
of  the  case,  but  ttiey  are  all  clearly  distin- 
guishable from  the  one  under  consideration. 
Upon  careful  examination,  each  case  cited 
will  be  found  to  come  within  one  of  the  three 
following  classes:  First,  the  person  whose 
words  or  acts  are  set  up  as  an  estoppel  was 
in  fact  a  general  agent;  second,  the  insurance 
company,  by  its  conduct,  had  led  the  insured 
to  believe  that  the  agent  had  general  powers; 
third,  the  agent  taking  the  application  at  the 


time  had  notice  of  the  facts  which  would 
constitute  a  forfeiture  of  the  policy,  if  issued. 
We  therefore  bold  that  the  defendant  is  not 
estopped  by  the  statement  of  Angell,  the  so- 
liciting agent.  Insurance  Co.  v.  Conover,  % 
Ph.  St.  384;  Cleaver  v.  Insurance  Co.,  (Mich.) 
32  N.  W.  Rep.  660;  Hankins  v.  Insurance 
Co.,  (Wis.)  35  N.  W.  Rep.  34;  Insurance  Co. 
V.  Davenport,  37  Mich.  609;  Insurance  Co. 
V.  Wolff,  95  U.  S.  326;  Tool  Co.  v.  Insurance 
Co..  (Mass.)  13  N.  E.  Bep.  902;  Carrigan  t. 
Insurance  Co.,  63  Vt.  418;  Brown  v.  Insur- 
ance Co.,  59  N.  H.  298;  Walsh  v.  Insurance 
Co.,  73  N.  Y.  5;  Havens  v.  Insurance  Co., 
(Ind.)  12  K.  E.  Bep.  137  There  are  many 
other  cases  holding  the  same  doctrine. 

We  now  come  to  the  facts  which  plaintiffs 
claim  constitute  a  waiver  of  the  forfeiture 
of  the  policy  arising  from  a  violation  of  the 
clause  regarding  additional  insurance.  On 
the  day  Smith  obtained  the  adilltlonal  insur- 
ance, the  following  letter,  signed  l>y  him.  was 
mailed  to  one  N.  B.  Head,  who  had.  until 
two  days  prior  thereto,  been  in  the  employ 
of  defendant:  -Wheatland.  9—2,  '87.  N. 
S.  Head,  Esq.,  Gen.  Agt.  Continental  Ins. 
Co.,  Eargo,  D.  T. — Dear  Sir:  I  beg  to  notify 
you,  as  general  agent  of  the  Continental  In- 
surance Company,  that  I  have  placed  $1,000 
of  additional  insurance  on  grain  in  granary, 
for  three  months,  in  the  Western  Fire  & 
Marine  Insurance  Company.  This,  with  the 
$2,000  on  grain  in  policy  I  have  in  your  com- 
pany, makes  83,000  total  insurance  on  grain. 
You  will  please  see  that  your  company  has 
proper  notice,  and  accept  notice  of  additional 
Insurance,  and  much  oblige.  Respectfully 
yours,  W.  F.  Shith."  There  is  no  evidence 
tending  to  show  that  any  person  connected 
with  the  company,  besides  Head,  had  any  no- 
tice of  the  additional  insurance.  Head  him- 
self testified  that  be  had  no  recollection  of  re- 
ceiving said  letter;  but  whether  he  ever  re- 
ceived it  or  not  is  immaterial.  In  view  of  the 
facts  proven  and  undisputed.  While  Soaith 
addressed  Head  as  general  agent,  tliat  act 
does  not  eetablish  the  fact,  nor  does  it,  alone, 
show  that  he  was  justified  In  believing,  that 
Head  was  defendant's  general  agent.  Head 
himself,  and  Mr.  Taylor,  the  superintendent 
of  the  company,  both  testified  that  Hend  was 
a  special  i^nt  in  the  farm  department;  his 
duties  being  to  nominate  and  recommend 
parlies  for  appointment  as  soliciting  agents, 
and  to  work  with  and  aid  such  parties  in  so- 
liciting farm  insurance.  This  testimony  was 
not  contradicted.  It  Is  not  pretended  thnt 
Head  ever  gave  Smith  even  oral  permission 
to  obtain  other  insurance.  In  fact,  it  does 
not  appear  that  Smith  ever  had  any  dealings 
with  Head  regarding  this  or  any  other  in- 
surance, except  ttie  signing  of  the  letter 
above  quoted,  which  was  written  and  mailed 
by  the  agent  of  the  Western  Fire  &  Marine 
Insurance  Company.  True,  Hamline,  the 
agent  of  the  last-named  company,  says  it  waa 
his  custom  to  notify  Head  in  such  cases,  and 
that  he  had  done  so  several  times;  but  It 
does  not  appear  that  the  defendant  ever  had 
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knowledge  of  thia  practice,  or  in  any  w«7 
sanctioned  it.  Besides,  Head's  relations  with 
the  defendant  ceased  two  days  prior  to  the 
mailing  oi  the  notice.  Under  these  facts,  it 
cannot  be  held  that  the  defendant  waived 
*  that  provision  in  the  policy  relating  to  addi- 
tional insurance.  Insurance  Co.  v.  Wolff* 
95  U.  S.  326.  In  the  latter  case,  Mr.  Justice 
Field,  writing  the  opinion  of  the  court, 
says:  "Bat,  even  if  the  agent  knew  the  fact 
of  residence  within  the  excepted  period,  he 
oould  not  waive  the  forfeiture  thus  incurred, 
without  authority  from  the  coippany.  The 
policy  declared  that  he  was  not  authorized  to 
waive  forfeitures;  and  to  the  provision  effect 
must  be  given,  except  so  far  as  the  subse- 
quent acts  of  the  company  permitted  it  to  be 
disregarded.  There  is  no  evidence  that  the 
company  in  any  way,  directly  or  indirectly, 
sanctioned  a  disregard  of  the  provision  with 
reference  to  any  forfeitures,  except  such  as 
occurred  from  non-payment  of  premiums." 
It  may  with  propriety  be  remarked  that  sev- 
eral able  courts  have  held,  under  similar  pro- 
visions in  policies,  that  notice  to  the  insur- 
ance company  itself,  if  permission  is  not  in- 
dorsed on  the  policy,  and  the  company  re- 
main silent,  is  not  sufficient  to  relieve  the 
insured  from  the  effects  of  a  forfeiture. 

There  is  another  point  in  the  case  upon 
which  plaintiffs'  counsel  rely  to  defeat  the 
forfeitures.  When  the  loss  occurred,  Smith, 
as  we  have  already  seen,  wrote  to  the  de- 
fendant, notifying  It  of  the  loss,  and  also  of' 
the  additional  insurance.  To  this  letter  de- 
fendant never  replied,  any  further  than  to 
acknowledge  Its  receipt.  Immediately,  Smith 
prepared  and  forwarded  the  proper  proofs  of 
loss.  Whether  the  company,  by  merely  re- 
maining silent  and  not  requesting  proofs  of 
loss,  can  be  held  to  have  waived  in  this  man- 
ner the  forfeiture  regarding  additional  in- 
surance. It  is  not  necessary  for  us  to  decide; 
for  it  does  not  appear  that  the  defendant,  or 
any  of  its  agento,  had  notice  of  the  chattel 
mortg^es  at  the  time  the  proofs  were  fur- 
nished. Hence  it  did  not  waive  the  latter 
forfeiture. 

This  brings  us  to  the  last  proposition  in 
ttie  case.  After  the  action  was  brought,  and 
with  full  knowledge  of  all  the  facts,  the  de- 
fendant accepted  from  Smith  the  sum  of  four 
dollars,  which  was  the  interest  due  and  un- 
paid upon  the  premium  note.  The  policy 
would  not  expire  l^^  limitation  until  July. 
A.  D.  1890.  The  premium  note  was  deliv- 
ered  with  the  application,  and  constituted  a 
Mrt  of  the  contract  between,  the  parties. 
The  note  became  due  and  payable  November 
1,  A.  D.  1886.  At  maturity  Smith  paid  the 
principal  to  Angell,  who  remitted  It  to  the 
defendant.  The  note  was  immediately  for^ 
warded  to  Angell.  with  Instmctiona  to  col- 
lect the  Interest.  Two  years  afterwards,  and 
about  one  month  before  the  trial,  Smith  paid 
the  four  dollars  Interest,  and  Angell  re- 
mitted it  to  the  company.  Plaintiffs*  posi- 
tion regarding  these  Diets  Is  thus  stated  in 
the  brief  of  tbelr  ^tomegra:  **We  did  not 
claim  at  the  trial,  nor  do  we  here,  that  the 


payment  of  the  note,  and  acceptance  of  the 
amount,  after  the  action  was  commenced,  waa 
of  itself  a  waiver  of  the  claim  of  forfeiture; 
but  that  it  was  a  fact  properly  receivable  In 
evidence,  as  bearing  upon  the  conduct  of  the 
company  relative  to  this  claim  after  It  had 
notice  of  the  loss."  By  this  language  we 
understand  that  counsel  contends  that  these 
facts  tended  at  least  to  prove  a  waiver.  It 
must  be  borne  in  mind  that  the  policy  had 
been  in  force  over  one  year  when  the  chattel 
mortgages  were  given,  and  over  two  yeara 
when  the  additional  insurance  was  obtained. 
The  risk  had  attached,  the  note  and  interest 
were  past  due,  and  by  the  provisions  in  the 
note  itself,  as  well  as  under  the  laws  of  the 
territory,  (sections  1541,  1544.  Civil  Code.) 
the  whole  premium  was  earned,  although  thft 
full  term  flxed  for  the  running  of  the  policy 
had  not  elapsed.  The  risk  had  terminated 
through  no  fault  of  the  insurer,  and  the  de- 
fendant was  legally  entitled  to  cpllect  and 
tain  the  premium.  Had  the  policy  in  this 
case  been  voidable  In  its  Inception,  and  no- 
risk  had  ever  attached,  counsers  position 
would  have  been  tenable.  When,  however, 
the  premium  is  earned  and  forfeitures  occur 
before  the  loss,  the  taking  and  retaining  of 
the  premium  Is  not  inconsistent  with  a  de* 
fense  based  upon  such  forfeiture,  and  is  not 
evidence  tending  to  show  a  waiver  thereof. 
Pratt  V.  Insurance  Co.,  65  N.  Y.  511 ;  Shimp 
T.  Insurance  Co..  (111.)  16  N.  E.  Bep,  229; 
Williams  V.  Insurance  Co.,  19  Mich.  451; 
Cohen  v.  Insurance  Co.,  (Tex.)  8  S.  W.  Rep. 
296;  Joliffe  v.  Insuranoe  Co.,  89  Wis.  Ill; 
May,  Ins.  6  653. 

At  the  cloee  of  the  testimony  defendant's 
attorneys  moved  the  court  to  direct  a  verdict 
for  the  defendant  upon  the  following  grounds: 
JYfvt,  that  the  plaintiffs  had  forfeited  the- 
policy  by  mortgaging  the  property  insured 
without  theoinsent  of  the  defendant;  ac^ond, 
that  the  plaintiffs  had  forfeited  the  policy  by 
obtaining  additional  insurance  upon  the  prop- 
erty without  defendant's  consent.  This  mo- 
tion the  court  refused,  and  submitted  the- 
case  to  the  Jury,  who  returned  a  verdict  In 
favor  of  the  pl^ntifb  for  the  sum  of  92,664; 
upon  which  verdict  judgment  was  subse- 
quently entered.  As  the  case  stood,  the  court 
should  hare  directed  a  verdict  for  the  defend* 
ant.  The  stipulations  in  the  policy  are  such 
as  the  parties  had  a.  right  to  mafae;  and  the 
defendant,  by  delivering  the  policy,  and  the 

Slalntiffs,  by  acoeptinglt,  are  bound  by  them. 
Ibe  judgment  ta  the  district  court  la  ra- 
vened. All  the  justices  concur  except  Alt  - 
CoMNELL,  J.,  not  Bitting. 


Peelkb  0.  CmoAeo,  M.  A  Sr.  F.  Rr.  Go. 

(Supreme  Court  of  Ztakoto.  Oct.  10, 1889.) 

Apfbav— Rbmotbkus  or  Dauaobs— Tbiai. 

1.  Where  the  evidence  la  suffldest  to  support 
the  opposite  of  tlie  instmotlotu  requested,  sdo  qo 
BBcapuon  is  taken  to  the  ohargvof  t^e  court  oo  tta* 
oontroverted  point,  the  Judgmeat  will  not  be  dis- 
turbed for  a  refusal  to  dive  such  tnstructloDS. 

B,  Whore,  In  an  action  for  the  destruction  of 

Digitized  by  Google 


814 


NOBTHWESTEBK  BEPOBTEB,  Yoi..  48. 


plalntiffa  property  hy  fire  alleged  to  have  been 
communicated  hy  defendant's  engine,  the  evidence 
connecting  the  fire  alleged  to  have  been  set  bj  de- 
tendant  on  its  right  of  way  with  the  fire  which  did 
the  damage  is  sufficient  to  jostlfy  the  trial  court 
in  refusing  to  direct  a  verdict  for  defeodant,  and 
the  motion  for  such  verdict  does  not  assign  re- 
moteness of  damages  as  a  ground,  and  the  xcep- 
tion  is  talcan  to  the  charge  of  the  oonrt,  oae  ques- 
tion of  the  remoteness  of  damages  will  not  be  cen- 
tered on  appeal 

8.  Where  the  testimonv  as  to  the  value  of  the 
destroyed  property  is  ooi^oting,  and  some  wit- 
neBsee  place  it  at  an  amount  exceeding  that  found 
by  the  juzy,  the  verdict  will  not  be  deemed  excess- 
ive. 

Appeal  from  district  oonrt,  Kchland 
county. 

Action  hy  Michael  Fielke  against  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railw^  Com- 
pany for  damages  alleged  to  have  resulted 
from  a  fire  set  hj  one  of  the  company's  en- 
gines. Yerdfot  for  plaintiff,  and  defendant 
appeals. 

BaU,  WaUin  A  Bmtt?it  tot  appellant. 
Sander  dt  VoorheeSt  Folsom  Dow,  and  Jfo- 
Cumber    Bogart,  tor  rospondent. 

TsuPLBTOH.  J.  Thla  case  has  been  twice 
tried.  The  points  raised  by  tlie  first  appeal 
were  decided  at  tbe  May,  A.  J).  1889,  term 
of  this  court.  Tbe  evidence  adduced  at  the 
two  trials  was  substantially  the  same,  ex- 
cept, at  tlie  last  trial,  the  connection  between 
tbe  forenoon  and  afternoon  fire  was  more 
closely  established,  and  it  only  appeared  af- 
firmatively that  the  north  end  of  the  forenoon 
fire  was  extinguished.  A  full  statement  of 
the  facta,  with  that  exception,  will  be  found 
In  the  opinion  of  the  chief  justice  rendered 
upon  the  former  appeal.  See  Fielke  v.  Bail- 
way  Co.,  5  Dak.  444.  41  N.  W.  Bep.  669. 
The  jury  returned  a  verdict  for  the  plaintiff 
for  the  sum  of  91,500.79.  A  motion  for  a 
new  trial  was  made  and  denied,  and  judg- 
ment was  entered  upon  the  verdict  for  the 
full  amount  of  damages  asseased  by  the  jury. 
From  tbls  judgment  the  defendant  has  ap- 
pealed. 

After  the  testimony  waa  closed  and  both 
sides  bad  rested,  the  court  was  requested  to 
direct  a  verdict  for  the  defendant  upon  tbe 
following  grounds:  "(1)  That  there  is  no 
evidence  that  the  fire  seen  in  the  afternoon, 
and  which  caused  the  damage,  was  a  contin- 
uation of  the  fire  seen  in  the  forenoon;  (2) 
that  there  is  not  any  teatjmony  showing  that 
the  fire  originated  in  or  about  any  dry  or 
combustible  material  on  defendant's  right  of 
way."  Defendant's  motion  was  overruled, 
and  an  exception  taken.  It  is  urged  that 
this  ruling  of  tbe  court  was  erroneous.  We 
have  carefully  examined  tbe  evidence,  and 
are  satisfied  that  there  was  sufScient  testi- 
mony in  the  case  tending  to  support  the  op- 
posite of  both  propositions  embodied  in  the 
motion  to  go  to  the  Jury,  and  therefore  the 
ruling  was  correct.  The  court,  doubtless, 
instructed  the  jury  correctly  re^farding  these 
propositions,  for  no  exceptions  were  taken  to 
the  charge  relating  thereta 

Appe&nt  also  claims  that  the  verdict  was 


excessive,  and  was  the  result  of  passion  and 

prejudice.  We  do  not  think  this  contention 
is  established.  Several  witnesses  placed  the 
value  of  the  property  destroyed  at  an  amount 
exceeding  that  found  by  the  jury.  It  Ii  true 
that  other  witnesses  estimated  the  damages 
at  a  much  lower  figure.  There  was  a  sub- 
stantial conflict  in  the  testimony,  ud  the 
verdict  must  stand. 

We  have  now  disposed  ot  all  the  points 
raised  by  appellant's  counsd  in  their  assign- 
ments of  error,  but  in  their  brief  they  make 
tbe  point  that  the  damages  sustained  were 
remotCi  and '  for  that  reason  tbe  judgment 
should  be  reversed.  It  was  practically  upon 
this  ground  that  the  judgment  was  reversed 
when  the  case  was  here  before.  An  exami- 
nation of  tbe  record,  however,  forces  us  to  tbe 
conclusion  that  this  point  was  not  saved  at 
the  last  trial,  and  is  not  now  before  us.  As 
above  suggested,  there  was  sufficient  evi- 
dence, at  the  last  trial,  connecting  the  fire 
alleged  to  have  been  set  by  defendant  upon 
its  right  of  way  with  the  fire  which  did  the 
damage,  to  prevent  the  trial  court  directing 
a  verdict  against  the  plaintiff  upon  the  first 
ground  mentioned  in  the  motion  made  for 
that  purpose;  besides,  remoteness  of  damages 
was  not  one  of  the  grounds  upon  which  s^d 
motion  was  based.  In  what  manner,  then, 
has  the  point  been  saved  for  review  here? 
Certainly  not  because  tbe  cbarge  of  the  court 
was  silent  upon  tbe  subjects  of  proximate 
cause  and  remote  damages.  Xo  exception 
whatever  was  taken  to  the  charge  as  a  whtde, 
nor  to  anypart  of  it.  Furthermore,  we  must 
presume  that  the  court  instructed  tbe  jury 
correctly  upon  these  questions,  for  it  does 
not  appear  from  the  certificate  of  the  trial 
judge  attached  to  tbe  statement  of  the  case 
that  such  statement  contains  the  whole 
charge,  nor  a  portion  of  it.  Tbe  fact  that 
something  purporting  to  be  the  cbarge  is 
printed  in  the  abstract  Is  not  sufficient.  We 
can  look  only  to  tbe  authenticated  record. 
The  charge  of  the  couit  is  not  a  part  of  tlie 
record  proper,  and  can  be  made  a  part  of  the 
record  only  when  incorporated  in  statement 
of  the  case  or  bill  of  exceptions.  But 
granting  that  tbe  whole  charge  is  properly 
before  us,  and  that  it  erroneously  states  the 
law,  or  fails  to  state  the  law,  upon  these 
questions,  bow  can  we  review  it,  in  the  ab- 
sence of  any  exceptions?  The  supreme  court 
of  Wiscousin,  discussing  this  question,  says: 
"A  number  of  objections  are  taken  to  the 
charge  of  the  court  given  at  the  trial.  It  is 
perhaps  sufScient  to  say,  in  answer  to  all  of 
them,  that  the  record  does  not  present  a 
single  exception  to  the  charge;  nor  is  it  pre- 
tended that  any  waa  ever  taken  to  it.  But, 
notwithstanding  this,  tbe  learned  counsel  for 
the  defendant  insisted  that  it  was  thedutyof 
this  court  to  review  the  charge,  even  though 
it  was  not  excepted  to,  and,  if  found  incor- 
rect in  the  propositions  of  law  laid  down 
for  the  guidance  of  the  jury,  to  reverse  on 
that  ground.  That  would  be  contrary  to  the 
uniform  practice  of  this  court  since  its  oi^ 
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ffanlzatdon.  In  no  case,  cirll  or  criminal,  has 
this  court  reviewed  the  charge  of  a  trial 
«ourt  where  no  exception  was  taken  to  it." 
Knoll  T.  State,  55  Wis.  249, 12  IS.  W.  Bep. 
869.  The  SQpreme  court  of  Galifomla  has 
»  aaid:  **Whether  the  InBtructions  which  were 
given  by  the  court  wrae  in  any  respect  erro- 
neooa,  matters  not,  for  counsel  failed  to  take 
any  exoeption  to  any  part  of  them. "  WUkin< 
son  T.  Farrott,  82  Cal.  102.  See,  also,  Bus- 
.  sell  T.  Deonlson,  45  Oal.  387.  In  a  trial,  the 
pnsldlng  Judge  is  not  to  be  held  responsible 
for  a  failure  m  attorn^  to  advanM  certain 
theories  in  support  of  their  side  of  the  case. 
Attorneys,  as  w^  as  judges,  have  Important 
dntisB  to  perform.  It  seems  to  us  that  the 
TptOnt  relating  to  the  remoteness  of  damages 
was  waived  defeudut.  The  case  appears 
to  have  been  tried  upon  the  theory  that  de- 
fendant was  liable  for  the  loss,  zegfurdless  of 
Che  principle  oausa  proxtma  nan  remota 
spuetatur,  if  it  should  be  established  that  a 
fire  ms  set  upon  defendant's  right  of  way 
In  oombostlble  material  negligently  allowed 
to  accumulate*  and  if  sueh  fire  caused  the  one 
which  consumed  plaintiff^  mopeity.  The 
trial  eourt  cannot  be  critidsed  lor  fiUling  to 
charge  the  Jury  regarding  principles  of  law 
applicable  to  facts  wht^  were  dimlnated 
from  ttw  case*  or  rendered  unimportant,  by 
Uie  acts  fa  silence  ci  appellant.  Judgment 
affirmed. 


Bttsztton'  v.  Bukkk. 
OSupnmt  Court  vf  DtOiota,  OoL  Vi,  1898.) 
Taz^Sub— UMDiMFTion  vt  UoaTOAoaa— VoLiJ»- 

T^T  Fi.Tl(BKT. 

1.  A  oonntj  treasurer  be  sned  personally 
for  money  paid  to  him  In  Ms  official  capacity  for 
menl  taxes,  where  it  la  paid  under  protest,  with 
notfoe  tbatstdt  wlU  be  bronght  to  recover  it. 

S.  Where  a  mortgagee  pays  the  amount  of  an 
Ule^  tax  to  redeem  from  a  sale  thereunder,  he 
oannot  maintain  an  action  to  recover  it,  though  It 
was  paid  under  protest;  as,  having  no  1^^  or 

auitable  title  to  the  land,  and  his  Sen  being  un- 
leoted  thereby,  his  act  will  be  oooaiderad  volun- 
tary. 

Tbkplbton,  J.,  dissenting. 

Appeal  from  distriot  court,  Cass  county. 

.A^ion  by  Willie  Busfaton  against  Andrew 
H.  B^fce  to  recover  money  paid  by  plaintiff, 
as  mortgagee,  in  redemption  from  a  sale  for 
illegal  taxes.  A  demurrer  to  the  complaint 
was  saetained,  and  j  udgment  entered  t<a  de- 
fendant, from  which  plaintiff  appeals. 

StntoTif  Amidon  <£  Seadley,  ha  appellant. 
vS.  B.  Bartiett,  Ua  respondent. 

AiKENa,  J.  This  action  was  brought  to 
xeoover  the  sum  of  (365.82,  paid  by  the  ap- 
pellant to  the  respondent  as  treasurer  of  Cass 
■oonnty  to  redeem  certain  parcels  of  land  from 
sales  made  for  the  collection  of  taxes  levied 
upon  the  same  by  the  proper  authorities  of 
the  said  county  tor  the  year  1882,  and  for 
subsequent  taxes  paid  by  the  purchaser  at 
tiie  sale.  The  land  in  question  was  a  portion 
<tf  Oia  lands  muted  by  the  United  States  to 
the  Notbem  Fadfic  Bailway  Company  to  aid 


in  the  construction  of  its  railway,  and  at  the 
time  the  taxes  were  assessed  and  levied  no 
part  of  the  cost  for  surveying,  selecting,  and 
couTcying  the  lands  had  been  paid  by  the 
railway  company  or  its  agents  into  the  treas- 
ury of  the  United  States.  At  the  time  the 
plaintift  made  the  redemption  he  was  the 
owner  of  a  valid  and  sutniating  mortgage, 
covering  all  the  land  redeemed ;  and  at  ttie 
time  of  making  the  payment  of  redemption 
he  served  upon  the  treasurer  a  written  pro- 
testf  setUng  forth  spedflcally  the  facts  con- 
stituting the  Invalidity  of  the  taxes,  and  no- 
tifying him  that  he  would  at  once  instituto 
suit  against  him  to  recover  the  amount  paid 
as  money  paid  by  an  unlawful  exaction. 
The  lands  were  sold  for  taxes  October  lOt 
1888;  the  redemption  made  October  13, 1885, 
after  the  purchasers  at  the  sale  were  entitled 
to  a  deed,  and  when  the  same  was  about  to 
be  Issued. 

To  the  complaint  setting  forth  the  for^^ 
Ing  facts  the  defendant  demurred  on  two 
grounds:  (1)  That  there  is  a  defect  of  paiv 
ties  defendant;  (2)  that  the  complaint  does 
not  state  facts  sufficient  to  conslltuto  a  cause 
of  action.  The  oonrt  below  suatiUned  the  de- 
murrer, and,  the  plaintiff  electing  to  stand 
thfflteon.  Judgment  for  costs  was  awarded  the 
defendant.  From  the  order  sustaining  the 
demiurer,  uiA  from  the  judgment  entered, 
the  plaintiff  appeals  to  this  court. 

1.  The  contentl<Hiof  thedefendant  la  sup- 
port of  the  first  ground  ci  demurrer  was  £hat 
the  county  of  Cass  should  have  been  made, 
the  defendant,  i  nstead  of  Burke,  its  treas  nrer. 
This  we  consider  untenable.  It  seems  to  be 
the  well-settled  doctrine  of  law  that,  where 
an  action  properly  lies  for  the  recovery  of 
money  paid  for  Illegal  taxes,  the  agent  can- 
not exonerate  himsuf  from  personal  liability 
by  i^ing  it  to  his  principal  after  he  has  no- 
tice not  to  pay  It  over,  or  where  it  is  paid  to 
tiim  under  protest,  with  notice  that  suit  will 
be  inst^tut^  to  recover  lU  As  holding  this 
doctrine,  see  Elliott  v.  Swartwout,  10  Pet. 
137;  Falkner  v.  Hunt,  16  Gal.  167;  and  Meek 
V.  McClure,  49  Cal.  623. 

2.  Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action?  The  assess- 
ment and  levy  of  taxes  upon  this  land  was 
unauthorized  and  void.  Railroad  Go.  v. 
Traill  Co.,  115  U.  8. 600, 6  Sup.  Ct.  Rep.  201. 
The  plaintiff  had  knowledge  of  this  fact  at 
the  time  he  redeemed  the  lands  from  sale, 
and  stated  the  facts  constituting  the  invalid- 
ity in  his  written  protest  and  notice  f  urn  istied 
the  defendant  treas  urer.  But  he  claims  that 
such  knowledge  would  not  have  the  effect  of 
making  bis  payment  voluntary,  for  the  rea- 
son that  the  record  of  the  assessment  and 
levy,  and  all  the  proceedings  regarding  the 
sale,  were  regular  and  valid  upon  their  face, 
and  consequently  bore  the  iq>pearance  of  1^ 
gallty;  and  that,  inasmuch  as  it  would  re- 
quire extraneous  evidence  to  establish  their 
invalidity,  sufficient  existed  to  create  a  cloud 
upon  the  owner's  title,  and  that  by  paying 
under  parotest  the  necessary  amount  to  re- 
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deem,  and  thus  clearing  the  title,  an  action 
to  recover  the  amount  paid  could  be  main- 
tained. Had  thisaction  been  brought  by  the 
owner  in  fee  of  the  land  In  question,  the  con- 
tention of  the  plaintiff  would  be  pertinent, 
and  probably  correct.  But  the  difficulty  in 
applying  tliis  reasoning  to  the  case  at  bar 
arises  from  the  fact  that  the  owner  of  the  fee 
is  not  in  court.  This  plaintiff  has  no  title, 
legal  or  equitable,  to  the  land  in  question. 
He  is  simply  a  mortgagee.  The  taxes  levied 
being  void,  the  deed,  had  it  issued,  could  not 
have  affected-hiB  lien,  nor  in  any  degree  les- 
sened the  value  of  hhi  security.  Should  the 
plaintiff  Hnallysucceed  to  tlie  title  of  the  land, 
he  could  maintain  a  suit  to  remove  any  cloud 
created  during  his  mortgagor's  ownership; 
but  until  that  time,  until  he  has  acquired 
title  to  tlie  property,  and  becomes  more  than 
a  stranger,  faia  aets  will  be  construed  as  -vol- 
untary. 

It  follows,  therefore,  that,  inasmuch  as  the 
plaintiff  had  no  interest  in  the  property  re- 
deemed by  him  which  could  in  any  manner 
be  impaired  by  the  Issuance  of  the  deed 
threatened,  such  redemption  was  voluntary, 
notwithstanding  his  protest,  and  the  de- 
murrer to  the  complaint  was  property  sus- 
talued.  The  order  and  judgment  appealed 
from  are  afhrmed.  Alt  the  justices  concur, 
except  Tehpleton,  J.,  dissenting,  and  Mo 
GuNMELL,  J.,  not  sitUng. 


KALSOHEnEB  V.  TJPTOH  «t  oL 

(Supreme  Court  of  DaJtota.  Oct  10, 1889.) 
IfoBTQAon  —  LuN — FaiosiTiBS  —  Rbdkmftioii — 

SUBBOOATIOX. 

1.  Under  CIvU  Code  Dak.  %  1714,  providing 
that  "every  person  having  an  interest  in  property 
subject  to  a  lien  bas  a  right  to  redeem  it  from 
tbe  Uen  at  any  time  after  the  claim  is  due,  aod 
before  the  right  of  redemption  is  foreclosed, "  an- 
other lienholder  cannot  complain  of  the  redemp- 
tion of  property  from'  a  prior  Hen  by  a  person  In- 
terested before  the  claim  which  cooslitutes  such 
prior  lien  is  due. 

3.  Section  1727  provides  that  "title  acqolred 
the  mortgagor  subsequent  to  the  exeoutlon 
the  mortgage  Inares  to  the  mortgagee  as  se- 
curity for  the  debt."  Section  1713  provides  that 
a  mortgage  for  purchase  price  of  realty  has  priority 
over  all  other  liens.  Section  1715  provides  that  in- 
ferior lienholders  may  "  redeem  the  property  in  the 
same  manner  as  its  ownermtghtfrom  tne  superior 
Uen, "  and  be  subrogated  to  all  the  benefits  of  the 
superior  lien  when  necessuy  to  protect  their  In- 
terests. A  mortgage  was  executed  to  defendants 
on  land  not  then  owned  by  their  mortgagor,  but 
which  was  afterwards  conveyed  to  her,  and  on 
which  she  theo  gave  a  purchase-money  mortgage, 
for  which  the  land  was  inadequate  security.  Held, 
that  defendants  were  entitled  to  redeem  the  land 
from  prior  outstanding  mortgat^es,  and  be  subro- 
gated thereto,  as  they  oecame  junior  lienholders, 
and  such  redemption  was  necessary  to  protect 
their  Interests. 

8.  It  was  immaterial,  as  affecting  defendants* 
right  to  redeem  and  be  sabrogated,  whether  ornot 
Utey  knew  of  the  purchase-money  mortgage. 

Appeal  from  district  court  Si^nk  county; 
James  Spemcer.  Judge. 

Winsor  A  Kittredge,  for  appellants,  S.  C, 
A  T.  /.  WaUh,  for  respondeut. 


Rose,  J.  The  facta  in  this  case,  as  ahowa 
by  the  findings  of  the  referee,  the  agreed 
statement  of  facts,  and  exblbite  are  as  fol- 
lows: On  July  19,  1886,  John  Katscheuer 
and  Anna  Mary  Kalschener  were  and  are 
now  husband  and  wife.  At  that  time  John 
Kalscheuer  was  the  owner  of  the  S.  E.  ^  of 
section  9,  township  117  N.,  of  range  62  W. 
of  the  fifth  P.  M.,  and  bis  wife  was  the  owner 
of  the  S.  W.  ^  of  the  same  section.  On  Oo* 
tober  1,  1884,  Kalscheuer  and  his  wife  exe- 
cuted and  delivered  unto  John  W.  Smith,, 
trustee  for  John  H.  Miller,  a  trust-deed  for 
$1,200,  and  a  mortgage  to  John  H.  Miller  for 
S189,  on  the  above  des(»ibed  tract  of  land, 
both  of  which  instruments  were  recorded  on 
October  6,  1884.  On  June  22,  1886.  Kal- 
scheuer and  his  wife  executed  a  warranty  deed 
to  Susanna  Keller  for  the  above  mentioned 
premises,  subject  to  the  trust-deed  to  Smith, 
trustee,  which  Susanna  Keller  assumed  and 
agreed  to  pay;  but  the  deed  was  not  delivered 
until  July  19,  1886,  and  it  was  recorded  on 
July  21.  1886,  and  at  the  same  time,  to-wit, 
July  21.  1886,  and  as  part  of  the  same  trans- 
action, Susanna  Keller  and  her  husband,  J^ 
cob  Keller,  executed  and  delivered  unto  Kal- 
scheuer a  moi-tgage  on  the  same  premises  for 
the  sum  of  $2,350.38,  subject  to  the  trusts 
deed  to  Smith,  trustee,  which  was  given  to 
aecure  the  payment  of  that  part  of  the  pur- 
chase price  remaining  unpaid.  The  consid- 
eration mentioned  in  tbe  deed  is  $3,500. 
Tbe  deed  from  Kalscheuer  to  Keller,  and  the 
mortgage  from  Kellers  to  Kalscheuer,  wero 
recorded  simultaneously  on  July  21.  1886. 
Prior  to  the  delivery  of  the  deed  from  K^ 
scheuer  to  Keller,  and  on  or  about  June  21^ 
1886,  Susanna  Keller  and  her  hasband  exe- 
cuted and  delivered  to  Hiram  D.  Upton  a 
mortgage  upon  the  same  premises  for  $2,000, 
to  secure  a  loan  of  thi^  amount,  evidenced 
by  a  note  of  even  dtite  with  the  mortgage, 
and  at  the  same  time  they  executed  and  de- 
livered nnto  Foster  B.  dement  a  mortgage 
on  the  same  premises  to  secore  a  note  for 
$402.25,  it  being  a  part  of  the  intweston  the 
Upton  note,  both  of  which  mortgages  were 
recorded  on  the  23d  day  of  Jane,  1886.  At 
the  time  Upton  and  Clement  made  this  loan 
to  Susanna  Keller  she  represented  to  them 
thatshe  wva  the  owner  in  fee  of  thesald  premi- 
ses, and  that  they  were  free  from  incuo^ 
branoe,  excepting  the  trust-deed  to  Smith, 
trustee,  for  $1,200,  and  that  she  desired  to 
pay  it  oft  with  a  part  of  the  proceeds  of  the 
loan.  Upton  and  Clement,  relying  npoa 
these  statements,  made  the  loan  to  Iwr,  and 
on  June  22,  1886,  and  prior  to  the  execution 
and  delivery  <a  tbe  mol-tgl^!e  to  Kalschener, 
they  paid  her  $500,  and  on  August  3, 1886^ 
they  paid  $1,412  for  a  release  of  the  trust- 
deed  to  Smith,  trustee,  and  the  balance  of  the 
loan  they  paid  ont  for  sundry  purposes  to  diC' 
ferent  parties,  for  insurance,  recording  fees, 
abstract  of  ttUe,  and  expenses.  Upton  and 
Clement,  at  the  time  the  loan  was  made,  had 
no  knowledge  of  the  existence  of  the  trust- 
deed  to  Smith,  trn8tee»  and  the  mortgage  to 
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Miller,  and  fully  believed  that  Susanna  Kel- 
ler had  an  absolute  and  perfect  title  to  ttie 

{iremisea.  and  tliey  made  the  loan  in  good 
alth.  Neither  did  Kalseheuer  have  »ny 
knowledge,  prior  to  January  1,  1887.  of  tlie 
existence  of  any  mort^Hge  upon  the  premises 
other  than  that  of  the  trust-deed  of  $1,200  to 
Smith,  trustee.  When  the  note  of  Kellers  to 
Kalacheuer  for  92.850.83  became  due.  and  it 
was  not  paid.  Kalscheutr  oiimraencecl  foreclos- 
ure proceedings,  making  Upton  and  Clement 
defendants.  Thecase  wasreferred.  Theref- 
e];e«  found  the  facts  above  given.  The  court 
con  tirmed  the  report  of  the  i  ef eree,  and  found 
as  conclusions  of  law,  so  far  as  relates  to 
thiscHse:  (1)  That  the  Kalacheuer  mortgage 
was  given  to  secure  the  payment  of  the  pur- 
eliase  price  of  the  S.  |  of  section  9,  township 
117  N..  of  range  62  \V.  of  the  fifth  P.  M.; 
(2)  that  the  de^d  from  the  Kalscheuers  to 
Susanna  Keller,  conveying  the  said  premises, 
and  ihe  mortgage  from  iiusanna  Keller  and 
husband  to  Kalseheuer,  were  executed,  de- 
livered, and  recorded  simultaneously;  (3) 
that  Kalacheuer  hud  no  notice,  actual  or  con- 
Btruciive,  l>efore  January  1,  lti87,  of  the  ex- 
istence of  either  the  mortgage  to  Upton  or  the 
moitgage  to  Clement;  {4)  that  the  lien  of  the 
mortgages  of  Upton  and  Clement  Is  inferior 
and  suliordiDate  to  the  lien  of  Kalscheuer's 
mortgHge, — and  rendered  Judgment  in  noeord- 
•nee  With  the  above  conclusions  of  law. 

The  defendants.  Upton  and  Ciraoent,  ap- 
peah-d  from  tlie  Judgment  rendered*  and  as- 
sign as  error  Uip  tuliowing:  "(1)  That  the 
findings  of  tlie  referee  and  the  agreed  state- 
ment of  facts  do  not  sustain  the  conclusions 
of  law.  (2)  That  the  court  erred  In  declar- 
ing so  much  of  the  money  paid  by  defendant 
Upton  in  satisfaclioo  of  tho  •1,200  and  •IbQ 
mortgages,  together  with  accrued  Interest, 
wlilch  was  on  tlie  land  prior  to  the  sate  of  the 
land  by  Kalseheuer  to  Keller,  inferior  to  the 
murlgage  from  Keller  to  Kalaclieaer,  and  re- 
fusing to  permit  Upton  to  be  Kabrogated  to 
plaiiiuft  [the  prior  lien-hoMeral  for  that 
amount. "  Tbeffe  la  no  dispute  asn>thefoi«> 
guing  facte,  88  tbey  are  admitted  by  both  ap- 
pellants and  reepundent 

The  only  question  submitted  to  this  court 
for  determination  is  whether  Upton  and  Cle- 
ment are  entitled  to  be  Bul»ogated  to  the 
rights  of  the  prior  lien-holders,  Smith,  trus- 
tee, and  Sdiller.  or,  in  other-  words,  are  they 
entitled  to  an  equitable  assignment  of  their 
liens.  The  respondent  maintains  In  his  argu- 
ment that  Upton  and  Clement  should  not  be 
subrogiited  for  the  following  reasons:  (1) 
Because  tttere  Is  no  allegation,  proof,  or  find- 
ing by  the  referee  that  the  mortgages  paid  by 
the  appellants  were  due  when  paid.  (2) 
The  Hp[>ellanta  did  not  pay  th^  wild  mort- 
gages to  protect  tlieir  own  interest.  That 
their  interest  was  in  no  danger  from  the 
prior  liens  which  they  discharged.  (3)  The 
appellants  were  mere  volunteers  in  paying 
off  tlie  prior  Hens.  (4)  The  appellants  must 
be  deemed  to  have  had  notice  of  the  exiat- 
aueeofreapondent'smortgage.  (6)  XbatitU 
T.43N.w.no.l9— £2 


impossible  to  determine  the  amount  for  which 
they  should  have  priority.  On  the  other 
hand,  appellants  urge  in  their  argument  thi^ 
they  should  be  subrc^ted  for  the  reason  that 
they  paid  the  prior  liens  at  the  instance  of 
Susanna  Kdler,  who  was  primarily  liable  for 
their  payment;  that  they  had  an  interest  in 
the  premises,  and  sustained  sncb  relation, 
both  to  the  owner  and  to  the  premises,  as  to 
entitle  them  to  pay  the  liens,  in  order  to  pro- 
tect their  own  Interest;  and  that  they  wero 
not  mere  strangers  or  volunteers,  having  no 
interest  whatever  in  tiie  premises,  and  tliat 
they  are  entitled  to  be  snbnwated,  under  the 
provisions  of  section  1715  (ME  the  Civil  Code, 
and  by  the  general  principles  of  equity. 

The  first  point  made  by  respondent  we 
think  is  not  well  taken.  Section  1714  of  the 
Civil  Code  reads  as  follows:  "Every  person 
having  an  inter»t  in  property  subject  to  a 
lien  has  a  right  to  redeem  it  from  the  Hen  at 
any  time  after  the  claim  Is  due.  and  before 
the  right  of  redemption  is  foredosed."  Wo 
think  that  the  condition  expressed  in  the 
words  "at  any  time  after  the  claim  is  due" 
was  enacted  for  the  benefit  of  the  prior  Uen- 
holdera,  which  right  they  could  waive,  if 
they  chose  to  do  so,  by  consenting  to  accept 
payment  of  their  liens  before  thoy  were  due. 
mo  one  except  them  cunld  object  to  thpir 
liens  being  paid  before  they  were  due,  and 
they  do  not  complain.  There  is  no  charge 
that  their  liens  were  not  valid;  in  fact  it  is 
admitted  that  they  were  valid.  ThsalAtrnct 
of  title  shows  that  their  liens  were  paid  and 
released  of  record.  The  prior  llenliolders 
must  have  eonsented  to  receive  payment  of 
their  liens  before  they  were  due  and  paid, 
otherwise  their  release  could  not  have  been 
obtained,  and  the  right  of  redemption  had 
not  been  foreclosed;  hence  we  think  reepond- 
ent  has  no  raaaon  to  cumplatu  of  the  transac- 
tion.  Fears  t.  Albea,  (Tex.)  6  S.  W.  Bep. 

We  think  tha  second  point  made  by  re- 
spondent also  is  not  well  taken.  When 
Susanna  Keller  received  her  deed  and  title  to 
the  premises  from  Kalseheuer  on  July  19, 
1886,  such  title  inured  to  Upton  and  Clement 
as  security  for  tlie  #500  which  they  bad  paid 
to  her  under  their  mortgage,  then  executed 
and  recorded,  under  the  provisions  of  that 
portion  of  section  1727  of  our  Civil  Code- 
which  reads  as  follows:  "TitJe  acquired  by 
the  mortgagor  subsequent  to  the  execution  ^ 
the  mortgage  inures  to  the  mortgagee  as  se- 
curity for  the  debt  in  like  manner  as  if  ao 
quired  before  the  execution."  Upton  and 
Clement  then  became  junior  lienholilers  to 
Smith,  trustee,  Miller,  and  Kalseheuer  for  at 
least  the  sum  of  $500.  They  became  junior 
lienholders  to  Smith,  trustee,  and  Miller,  be- 
cause the  mortgages  of  the  former  were 
given  and  recorded  subsequent  to  the  mort- 
gages of  the  latter;  and  the  mortgages  of 
Upton  and  Clement  were  junior  and  inferior 
to  that  of  Kalseheuer,  although  they  were 
given  and  recorded  prior  to  his,  because 
Kalsdwner's  mortgage  was  given  for  a  piirt 
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of  tlie  purchase  price,  under  the  prorlafons 
of  section  1712  of  our  Civil  Code,  which 
reads  as  follows:  "A  mortgage  given  for  the 
price  of  rea]  property  at  the  time  of  its  con- 
veyance has  priority  over  all  other  liens  cre- 
ated against  the  purchaser,  subject  to  the 
operation  of  the  recording  laws."  Upton 
and  Clement  then  being  junior  and  inferior 
lienholders  to  Smith,  trustee,  and  Miller, 
they  had  a  right  to  redeem  from  them  under 
the  provisions  of  section  1715  of  our  Civil 
Code,  which  reads  aa  follows:  "One  who  has 
a  lien  Inferior  to  another  upon  thesameprop- 
erty  has  a  right — (1)  to  redeem  the  property 
in  the  same  manner  as  its  owner  might  from 
the  superior  lien;  and  (2)  to  be  subrogated  to 
all  the  beneQts  of  the  superior  lien,  when 
necessary  for  the  protection  of  his  interests, 
upon  satisfying  the  claim  secured  thereby." 
That  it  was  necessary  for  Upton  and  Clem- 
ent to  redeem  from  bmith,  trustee,  and 
Miller  in  order  to  protect  their  interests  is 
quite  obvious,  and  it  la  practically  admitted 
by  respondent,  for  his  counsel,  in  their  argu- 
ment, say  that  Kalscheuer's  security  for  the 
payment  of  his  mortgage  of  92,350.83  was 
always  Inadequate.  Less,  then,  would  ap- 
pellants' security  be,  and  greater  would  the 
necessity  be  to  protect  their  lien.  That  Up- 
ton and  Clement  satlsOed  the  liens  of  Smith, 
trustee,  and  Miller  Is  admitted.  Ko  good 
reason  can  be  imputed  to  Upton  and  Clement 
for  paying  the  liens,  other  than  that  it  was 
to  protect  their  interest,  and  respondent 
should  not  complain  of  their  having  done  so 
Qnlesa  they  paid  more  for  the  prior  liens 
than  was  legally  due  thereon,  and  there  is  no 
claim  nor  proof  that  such  was  the  case. 

Kor  do  we  think  that  the  third  point  made 
by  respondent  is  good.  We  think  that  it  Is 
■apparent  from  the  facts  in  the  case  that  Up- 
:ton  and  Clement  had  a  bona  fide  interest  in 
the  premises  wtilch  they  had  a  right  to  pro- 
tect, and  that  tiiey  were  not  mere  strangers, 
meddlers,  or  volunteers  to  the  premises  in 
paying  the  prior  liens. 

With  respect  to  the  fourth  point  made  by 
respondent  wethlnkit  was  immaterial  wheth- 
er Upton  and  Clement  had  notice  of  Kal- 
ecbeuer's  mortgage.  Such  notice  would  not 
affect  their  right  to  redeem  and  t>e  subrogated 
if  such  they  had. 

It  is  admitted  that  the  statement  of  fitcts 
made  In  the  seventh  paragraph  of  appellant's 
answer  is  true,  and  it  is  therein  stated  that 
appellants  paid  $1,412  for  the  prior  liens,  and 
we  think  they  are  entitled  to  l>e  subrogated 
for  that  amount,  unless  more  was  paid  for 
the  prior  liens  than  was  due  thereon,  and 
there  is  no  charge  nor  proof  that  such  was 
the  case,  which  disposes  of  respondent's  fifth 
and  last  point  made.  Swttons  1714  and  1715, 
cited  above,  declare  the  general  doctrine  of  eq- 
uity held  by  the  courts  of  our  country  In  re* 
spect  to  subrogation  or  equitable  assignment 
in  casesliketheone  here  presented.  Mr.  Pom- 
eroy.  In  his  work  on  Equity  Jurisprudence, 
says:  "Equity  does  not  admit  the  doctrine  of 
equitable  assignment  In  favor  of  evexjr  pei^ 


son  who  pays  off  a  mor^ge.  Such  rela- 
tions must  exist  towards  the  mortgaged  prein- 
ises.  or  with  the  other  parties,  that  the  pay- 
ment is  not  a  purely  voluntary  act,  but  Is  an 
equitably  necessary  or  propeo'  means  of  se- 
curing the  interests  of  the  one  making  it 
from  possible  loss  or  injury.  The  payment 
must  be  made  by  or  on  behalf  of  a  person  who 
had  some  interest  in  the  premises,  or  some 
claim  against  other  parties,  which  he  la  enti- 
tled in  equity  to  have  protected  and  secured. 
A  mere  stranger,  therefore,  who  pays  off  a 
mortgage  as  a  purely  volnptary  act.  can  never 
be  an  equitable  assignee.  In  general,  when 
any  person  having  a  subsequent  interest  in 
the  premises,  and  who  is  therefore  entitled  to 
redeem  for  the  purpose  of  protecting  each  in- 
tenat,  and  who  is  not  the  princip^  delitor, 
primarily  and  absolutely  liable  for  the  mort-  • 
gage  debt,  pays  off  tbe  mortgage,  he  thereby 
becomes  an  equitable  assignee  thereof,  and 
may  keep  alive  and  enforce  the  lien  so  far 
as  may  be  necessary  in  equity  for  hts  own 
benefit.  He  Is  subrogated  to  the  rights  of  the 
mortgage  to  the  extent  neoessary  for  bia  own 
equitable  protection.  The  doctrine  is  also 
justly  extended  by  analogy  to  one  who,  hav- 
Ing  no  previous  interests,  and  being  under  no 
obligation,  pays  off  the  mortgage,  oradvanoes 
money  for  Its  payment,  at  the  instance  of  a 
debtor  party,  and  for  his  benefit.  Such  a 
person  is  in  no  true  sense  a  mere  stranger 
and  volunteer."  3  Pom.  £q.  Jur.  §  1212.  and 
cases  cited  therein.  1  Jones,  Mortg.  6  877, 
and  cases  cited  therein.  Boone,  Mortg.  Jg  136. 
137,  and  many  cases  cited  therein;  ll»>8ier'8 
Appeal.  66  Pa.  St.  76;  Sandford  v.  McLean,  3 
Paige.  117.  In  tbe  case  of  Fievel  v.  Zuber, 
67  Tex.  275,  8  S.  W.  Bep.  278,  the  oooit 
say:  "There  are  numerous  decisions  which 
recognize  the  doctrine  that  if  a  third  party 
pay  the  entire  debt  in  pursuance  of  an  agree- 
ment twtween  him  and  the  debtor,  upon 
his  doing  so  he  shall  be  subrogated  to  tbe 
creditor's  rights,  the  agreement  will  be  given 
effect,  and  such  third  party  wilt  stand  in  the 
place  of  the  creditors  as  to  all  persons  Inter- 
ested in  the  property  or  the  security.  •  •  * 
We  have  not  found  the  rule  otherwise  except 
in  the  state  of  Louisiana,  where  the  subject 
is  governed  by  statute.**  See  oases  cited 
therein .  Also  Orippen  v.  Chappel,  (Kan.^  11 
Fac.  Bep.  453,  and  cases  cited;  McNeil  v. 
Miller.  (W.  Ya;)  2  S.  E.  Bep.  335,  and  cases 
cited ;  Taple  t.  Stephens,  (Kan.)  14  Pac.  Bep. 
222,  and  cases  cited;  Bappanier  v.  Bannim, 
(Md.)  8  Atl.  Bep.  555;  Muir  v.  Beriuhire,  52 
Ind.  149;  Candle  v.  Murphy.  89  UL  352; 
Young  V.  Morgan,  Id.  199;  Bank  v.  Ctieeney, 
87  lU.  602,  615.  The  case  of  Edwards  t. 
Davenport,  reported  in  20  Fed.  Bep.  756, 
holds  the  doctrine  that  a  party  who  advances 
money  to  another  that  is  used  to  discharge  a 
valid  pre-existing  lien  on  real  estate,  if  not  a 
mere  volunteer,  is  entitled  by  sabrf^tion  to 
all  the  remedies  which  tiM  original  Uenholder 
possessed  as  against  tlie  prt^wrty.  In  theeftse 
of  Fievel  v.  Zuber,  supra,  reported  in  8  S. 
W.  Bep.  273,  it  la  held  that  when  a  debt  !■ 


Digitized  by 


Dak.) 


HUBER  «.  CHICAGO^  M.  &  ST.  F.  BT.  CO. 


819 


dfBehsrged  under  an  agreement  with  the 
de^r,  or  under  elrcumstancee  from  which 
«n1(greeineot  may  be  implied*  the  note  shall 
be  held  tmtll  the  money  1b  repaid,  and  this 
although  the  oredltor  Is  not  a  party  to  the 
agreement  the  doctrine  of  subrogation  Is  ap- 
plied.  Lockwoud  T.  Marsh,  3  Nev.  138. 

In  view  of  all  the  facts  In  the  case,  we 
think  that  appellants  are  entitled  to  be  sub- 
rt^ated  to  the  rights  of  Smith,  trustee,  and 
Miller,  the  prior  Uenbolders,  to  the  extent  of 
the  sum  which  tbey  paid  for  the  reiease  of 
the  prior  liens,  and  that  the  court  below  erred 
in  deciding  that  tbey  were  not  entitled  to  be 
subrogated  to  their  rights. 

The  case  is  therefore  remanded  to  the  court 
below»  with  direction  that  the  judgment  there 
rendered  be  modified  in  accordance  with  tliis 
opinion.  All  the  justices  concurring  except 
Justice  Sfsngsb*  who  did  not  sit  in  uiecase. 


HtTBEa  t.  CmoAoo,  M.  &  St.  P.  Bt.  Oo. 
{Supreme  Cnurt  of  Vakntiu  Oct.  l%  1889.) 
SrooK-KiujHa  Oa8»— FBBRimpnoH  oi  Niou- 

OBNOa. 

Code  Civil  Proa  Di^  S  879,  prorldlng  that 
the  kHUne'  of  a  horse  or  any  itook  by  a  train  along 
a  railroad  shall  be  jurima  facie  evldenoe  of  the 
negltgenoe  of  the  r^lroad  company,  meates  no 
new  llatdllty,  bnt  merely  obaaKee  the  order  of 
proof;  and  recovery  cannot  be  nad  In  an  action 
where  there  la  nnrebntted  evidetuM  that  the  rail- 
road company  was  not  negligent. 

Appeal  from  district  court*  Turner  ooun^; 
C  8.  Paxmrr,  Judge. 

Action  by  George  Huber  against  the  Ohi- 
oago,  Milwaukee  &  St,  Paul  Baiiway  Com- 
pany  for  the  negligent  killing  of  plaintiff's 
Lorse.  The  judgment  was  for  the  plaintiff, 
and  the  defendant  appeals. 

Barton  Hanwn  and  B.  3,  Trtpp,  tor  ap- 
pellant.   €rap  A  Wamert  for  .respondent. 

Spsncbr,  J.  This  acUon  was  brought  to 
recover  the  value  of  a  certain  horse  alleged 
to  have  been  killed  by  and  through  the  gross 
negligence  of  the  defenditnt,  its  agenta  and 
servants.  Upon  the  trial,  the  plaintiff  proved 
ownership  of  the  horse;  that  he  was  killed 
In  Hutchinson  county,  this  territory,  by  be- 
ing run  over  by  defendant's  engine  and  cars; 
and  his  value,  and  rested  bis  case.  The  de- 
fendant then  proved,  as  a  matter  of  defense, 
by  the  engineer,  fireman,  and  brakeman  who 
were  in  charge  of  the  engine  and  train  at  the 
time  the  accident  occurred,  under  averments 
in  the  answer  proper  for  that  purpose,  that 
the  accident  occurred  at  a  place  where  tbere 
was  a  down  grade;  that  the  train  was  moving 
at  the  rate  of  from  18  to  20  miles  an  hour ; 
ttiat  the  horse  came  upon  the  track  on  the 
left  aide,  about  5  to  10  rods  in  advance  of  the 
moving  train;  that  immediately  upon  seeing 
the  horse  the  engine  was  reveraed,  the  brakes 
applied,  whistle  blown,  and  everything  dune 
that  was  possible  to  prevent  the  accident; 
that  the  engine  and  cars  were  provided  with 
the  usual  and  necessary  appliances  for  run- 
ning trains  <d  can,  and  stopping  the  same; 


and  that  the  train  bands  In  charge  of  such 
engine  and  train  were  experienced  men  In 
the  business,  and  oompetent  for  the  service 
In  which  they  were  engaged.  It  was  also  la 
proof  that  the  horse  was  hobbled.  Borne 
witnesses  were  sworn  on  behalf  of  the  plain- 
tiff in  rebuttal,  but  nothing  of-  consequence 
was  elicited.  The  facts  as  testified  to  by  the 
engineer,  fireman,  and  brakeman  were  in  no 
way  contradicted,  or  attempted  to  be;  nor 
was  there  any  evidence  tending  to  show  that 
the  engine  and  train  were  not  properly 
equipp^  and  managed,  or  that  the  accident 
could  have  been  averted,  or  that  the  train 
could  have  been  stopped,  after  the  lioise  was 
first  seen  on  the  track,  more  expeditiousily 
than  it  was.  This  was  the  condition  of  the 
case  at  the  close  of  the  testimony,  and  there- 
upon the  defendant's  counsel  moved  the 
court  to  direct  a  verdict  In  favor  of  the  d&* 
fendant  on  the  ground  that  the  undisputed 
evidence,  as  matter  of  law,  disproved  any 
negligence  on  the  part  of  the  defendant,  and 
that  there  was  not  any  evidence  of  neg-  ' 
Ugence  sufficient  to  support  a  verdict  against 
the  defendant.  The  court  denied  the  mo- 
tion, and  the  defendant  duly  excepted.  The 
plaintiff  had  a  verdict,  upon  which  judgment 
was  rendered,  and  the  derendant  appealed. 

Proof  of  the  killing  of  the  horae  by  the  de- 
fendant was  sufficient,  had  the  case  closed  at 
that  point,  to  have  allowed  the  plaintiff  to 
recover  under  section  679  of  the  Code  of  Civ  11 
Procedure.  By  said  section  it  is  provided. 
In  substance,  that  the  killing  or  damaging  of 
any  horses  or  stock  by  the  asta  or  locomo- 
tives along  a  railroad  shall  be  prima  /aeie 
evidence  of  negligence  by  tlie  railroad  com- 
pany. We  think  the  design  and  effect  of 
this  statute  is  to  create  a  presumption  in  law 
of  the  defendant's  negligence  in  the  cases 
specified,  but  not  a  presumption  of  fact.  Zt 
cannot  be  presumed  that  the  legislature  in- 
tended, by  this  enactment,  to  make  railroad 
companies  liable  for  negligence  or  careless 
ness  in  cases  where  all  the  evidence  in  the 
case,  taken  together,  proves,  as  a  matter  of 
fact,  that  there  was  no  negligence.  The  ef- 
fect of  the  statute  Is  merely  to  change  the  or- 
der of  proof.  By  it  the  killing  of  an  animal 
by  a  railroad  company,  in  tbe  absence  of  any 
other  evidence,  is  sufficient  to  allow  the 
plaintiff  to  recover.  This  compels  the  com- 
pany. In  the  event  It  desires  to  escape  liabil- 
ity.  to  prove  care  oo  its  part;  to  submit  its 
witnesses  to  cross-examination;  to  show  to  the 
court  that  though,  by  the  statute,  it  Is  pre- 
sumed to  have  been  careless  l)ecause  of  the 
injury  having  occurred,  yet  that  in  fact  it 
has  not  been  guilty  of  any  negligence.  If, 
at  the  close  of  the  case,  it  appears  from  the 
evidence  that  the  defendant  has  not  been 
guilty  of  carelessness;  that  the  injury  com- 
plained of  wiis,  in  fact,  not  occasioned  by  the 
negligence  or  carelessness  of  the  defendant, 
— tbere  can  be  no  recovery.  If  the  evidence 
be  conflicting;  if  there  be  any  evidence  that 
tends  to  prove  that  the  act  complained  of 
was  the  result  of  negligence  on  the  part  of 
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the  defendantt — then  the  qoeBtion  la  for  the 
jury.  The  law  doee  not  create  any  new  lia- 
bility. Negligence,  in  fact,  ia  as  much  the 
tmala  of  the  right  to  recover,  in  auch  actions, 
aince  the  enactment  of  the  atatute  as  it  was 
before.  Umler  it  tlie  plaintiff  haa.  in  tlie 
first  instance,  only  to  prove  the  injury,  to 
enable  htm  to  recover.  The  defendant  then, 
if  it  be  able  so  to  do,  proves  that  it  was  not 
negligent;  that  the  injury  was  not  occasioned 
by  its  carelessness.  Having  done  tliis,  it  be- 
comes tliedutyof  the  plaintiff  to  pioduce  evi- 
dence tending  to  prove  the  defendant  was  in 
fact  guilty  of  the  n^ligence  complained  of. 
If  he  fail  to  do  this,  he  is  nut  entitled  to  re- 
cover. The  statute  is  one  of  procedure 
merely;  placing  upon  the  defendant,  in  tlie 
first  instance,  if  it  desires  to  avoid  payment 
of  tbe  value  of  the  animal  killed  or  Injureil, 
the  duty  of  showing  that  it  exercised  proper 
3are  in  the  running  of  its  trains  to  avoid  the 
mjory;  that  tbe  act  complained  of  was  not 
occasioned  by  its  carelessness  or  n^lifcence. 
This  having  been  done,  tbe  case  proceeds  as 
thotigfa  the  statute  did  not  exist,  and  the  case 
is  to  be  determined  upon  its  merits,  under 
the  evidence  as  to  whether  the  defendant 
nraa  in  fact  negligent;  and  under  such  eir- 
tfumstances,  if  there  be  no  evidence  of  negli- 
gence in  fact,  there  can  be  no  recovery.  In 
the  case  at  bar,  the  plaintiff  having  prove>l 
the  killing,  and  the  defendant  having  showed 
that  it  exercised  proper  care  and  precautions 
to  prevent  the  Injury, — that  it  was  not  nej{- 
ligeiit,  — and  thft  plai  ntiff  ufTering  no  evidence 
tending  to  prove  that  the  horse  was  in  fact 
killed  by  defendant's  negligence,  there  was 
nothing  for  the  Jury  to  determine,  and  the 
motion  of  defendant  should  have  been  grant- 
ed. Tbe  question  here  Involved  was  passed 
upon  by  this  court  in  the  case  of  Volkman 
T.  Hallway  Co.,  37  N.  W.  Rep.  781.  but  we 
have  deemed  it  proper  to  state  somewhat 
more  fully  tbe  grounds  upon  which  our  de- 
cision proceeded.  Grundy  v.  Railway  Ca,  2 
8.  W.  Kep.  899;  Spaulding  v.  Railway  Co., 
83  *Wis.  582;  Railway  Co.  v.  Talbot.  7  Amer. 
&  Eng.  R.  Caa.  585,  —  will  be  found,  also, 
to  sustain  the  view  herein  expressed.  The 
judgment  appealed  from  mast  therefore  be 
reversed,  and  a  new  trial  ordered;  all  the  jus- 
tioas  ooQourring. 

SOHHIDT  V.  LeUTEEOW. 

(Supreme  Court  of  Dakota.  Oct.  flB,  1889.) 

Hum  ijn>  Bbrvaxt— 'DiTBcrm  Hachinbbt — 
Nboligbnob. 

1.  Plaintiff,  B  miller  In  defendant's  employ, 
was  injured  by  the  glTing  w»  of  a  spont  in  the 
mill  used  for  pasBlng  mlll-stufls  trvm  one  port  of 
the  mill  to  another,  hut  upon  whlobpl^nuff  had< 
(dimbed  to  rCacb  to  a  certain  place.  Tlie  spont  was 
in  its  proper  place,  and  was  seeore  for  tbe  pur- 
pfwe  for  which  It  was  IntMided,  aad  nlaintlfl  was 
familiar  with  IL  Held,  that  no  negligenoe  on  the 
part  .of  defendant  was  shown. 

si.  Abont  two  moaths  before  the  Injary  pladn- 
ttfl  had  climbed  on  tbe  same  spout,  when  It  gavo 
way,  though  in  perfect  order;  oat  he  was  not  in- 
jured. Plalntlft  asalated  In  repairing  it,  using  the 
same  materials,  and  replacing  It  salt  was  b^ora. 


(Dak. 

There  waa  no  erldenoe  that  there  was  any  stronger 
method  of  seouriog  auch  pipes.  Held,  that  he  waa 
guilty  of  contributory  negligence  hairing  re#v- 
ery,  though  he  bad  supposed  that  other  rep^ra 
were  to  be  made,  even  if  defendant  were  negU> 
gent  in  not  malntunlng  a  steoDger  ptpa. 

Appeal  from  district  court,  Grand  Porks 

county. 

This  waa  an  action  to  reoovor  damages  for 
persona)  injuries  sustained  by  the  plaintiff 
while  In  the  employ  of  the  defendant  as  sec- 
ond roiller,  alleged  to  have  been  caused  by 
the  negligent  and  defective  construction  of  a 
tiouring-mill*  and  a  failure  on  the  part  of  the 
defendnnt  to  furnish  suitable  and  safe  mn- 
chinery,  and  keep  the  Same  in  proper  repair. 
The  facta  necessary  to  an  understanding  of 
the  ease  are  stated  in  tbe  opinion, 

P.  J.  MeLaughtin,  {P.  M,  Babeoek,  of 
counsel,)  for  appelUnt.  OMand  A  Bauter, 
{Nojfet  dt  3fe&ee  ttnd  B*  J7.  Jlfoyn^  of  coun- 
sel,) for  respondent 

Spenobr,  J.,  (a/Ur  »tating  tfu  /aet$  at 
above.)  The  defendant  in  this  case  was  the 
owner  of  a  douring-mill  situated  In  Grafton, 
Dak.  The  piaintiff  was  employed  by  the  de- 
fendant in  this  mill  In  March,  1884.  first  as 
oiler  of  the  machinery,  in  which  employment 
he  continued  until  the  following  July,  when 
he  w^HS  employed  as  second  miller.  In  the 
performance  of  his  duties  as  second  miller 
he  was  required  to  work  in  and  about  the 
machinery,  appliances,  and  spouting  of  said 
mill  from  12  o'clock,  noon,  of  each  day  until 
midnight,  when  he  whs  relieved  by  a  Mr. 
Urennan,  the  other  seoood  miller  in  said  mill, 
until  noon  succeeding.  Both  were  under  the 
dirof  tion  of  a  Mr.  Smith,  who  was  the  first, 
or  cldef,  miller,  and  the  defendant  himself. 
The  plaintiff  continued  thus  employed  as  sec- 
ond miller  in  this  establisliment  until  the^th 
day  of  Movfmber,  1884,  at  which  date,  at 
about  9  o'clock  in  the  evening,  while  he  was 
attempting  toTeach  a  hand-bole  In  a  spout- 
ing which  had  become  clogged,  he  climbed,. 
either  by  means  of  a  ladder  or  otherwise, 
upon  a  certain  spout  which  had  been  erected 
for  the  purpose  of  passing  middlings  or  mill- 
stuffs  from  one  part  of  tbe  mill  to  another, 
and  which,  under  his  weight,  gave  way  la 
auch  manner  as  precipltiit^  his  arm  into  a 
set  of  cog-wheels  situated  in  close  proxlmitj 
to  such  spout,  which  were  in  motion,  and  by 
means  of  which  the  injuiy  complained  of 
was  produced.  The  evidence  does  notdlsdose 
that  there  was  any  defect  in  tbe  manner  of 
the  construction  of  the  mill,  or  In  the  mate- 
rials used,  though  this  was  alleged  in  the 
complaint;  nor  is  there  any  proof  tending  to- 
show  that  the  machinery  and  appliances,  in- 
cluding the  spouting,  used  in  the  mill,  were 
not  in  all  respects  fit  and  proper  for  the  pur^ 
pose  for  which  they  were  intended  and  used; 
nor  is  there  any  evidence  that  the  machinery, 
spouting,  and  appliances  were  not  properly 
placed  and  secuied,  with  due  regard  to  the 
uses  they  were  intended  for  and  put  In  run  ning 
the  mill,  and  the  safety  of  persons  engaged 
in  using  Uiem.  On  the  contrary,  tbeevidence. 


Digitized  by 


Dak.) 


SCHMIDT  0.  LEISTEKOW. 


821 


is  undtipnted  that  the  mill  was  conatructed 
of  the  material  and  In  the  manner  such  build- 
ing are  usually  conatructed;  that  the  ma- 
chinery and  appliances,  inclmling  the  spout- 
ing, were  of  the  character  and  kind  generally 
used  in  such  mltls;  that  thf>y  were  placed 
and  secured  in  their  places  in  the  usual  man- 
ner; and  that  the  mill,  its  mHchinery,  spout- 
ing, and  applhuices  were  in  all  respects  8t  and 
proper  for  the  uses  for  which  it  was  Intended, 
and  to  which  it  was  put  by  the  defemlant. 
The  spouting  which  gave  way  was  intended 
and  used  for  tlie  purpose  of  carrying  mill- 
fltuffs  from  one  part  of  the  building  to  another. 
It  was  not  made  nor  designed  to  sustain  any 
considerable  weight,  and  this  the  plalntilf 
necessiirily  knew,  and  was  in  its  proper  place, 
and  secure  for  such  purpose.  It  did  not  give 
way  and  produce  the  injury  complained  of 
because  of  any  defect  in  its  construction,  or 
beoause  it  did  not  possess  the  requisite 
strength  to  perform  the  uses  for  which  it  was 
Intended,  and  to  which  it  was  pu^t,  in  carry- 
ing on  the  mill.  It  broke  only  because  it 
was  used  by  the  plaintiff  fox  a  purpose  and 
in  a  manner  for  which  it  was  not  designed, 
viz.,  resting  his  weight  to  a  greater  or  less 
extent  upon  it.  It  was  the  duty  of  the  de- 
fendant to  furnish  such  machinery  and  ap- 
pliances as  were  reasonably  safe  for  the  use 
of  the  operatives  in  his  mill*  considering  the 
purposes  for  which  they  were  to  be  used, 
such  as  a  prudent  roan  would  furnish  to  save 
himself  from  injury  that  would  result  from 
unsuitable  or  unsafe  appliances,  and  to  main- 
tain the  same  in  proper  state  of  repair.  Lof- 
tua  V.  Ferry  Co.,  84  N.  Y.  455-  This  duty 
the  defendant  performed.  Tlie  evidence 
fails  to  show  any  negligence  on  the  part  of 
the  defendant,  either  in  the  Cfmstructton  of 
the  mill  or  In  supplying  safe  and  suitable 
macliinery  and  applianues  for  it.  and  keeping 
the  same  in  proper  rep;iir.  He  waS  not 
bound  to  antici[>ate  that  the  spouting  run- 
ning between  the  differeuft  stories  of  his  mill, 
for  the  purpose  of  passing  grain  and  mill- 
stufCs  from  one  place  to  another,  would  be 
used  by  one  familiar  with  the  purpose  for 
which  they  were  designed  and  used  to  bear 
bis  weight,  or  serve  in  the  office  of  a  ladder, 
floor,  or  platform.  Wonder  v.  Bailruad  Co., 
S2  Md.  411;  Buzzell  r.  Uanufacturing  Co., 
48  Me.  116:  Burke  v.  Witherbee,  98  N  Y 
£62. 

But,  if  it  be  assumed  that  the  defendant 
was  negligent  In  that  he  did  not  maintain  a 
stronger  spout  in  lieu  of  the  one  that  broke 
and  caused  the  injury,  the  facts  disclosed  by 
the  evidence  would  nevertheless  prevent  a 
ncovery.  -  The  phiintlff,  some  time  before 
the  occurrence  of  the  accident  complained  of, 
— about  two  months  before,— liad  ocoaslon. 
while  in  the  discharge  ot  his  duties,  to  clear 
a  spout  in  the  vicinity  of  this  one,  which  had 
become  clogged,  by  inserting  hia  hand  into 
this  particular  hand-hole.  Por  this  purpose 
be  employed  a  ladder,  and  placed  it  against 
this  identical  spout,  and  climbed  upon  it, 
when,  being  at  Inaufflcient  strength  to  main- 


tain his  weight,  it  gave  way, — though  in  pw- 
fect  order,  so  far  as  the  evidence  shows,  for 
tite  use  for  which  it  was  designed, — let  him 
down,  but  produced  no  injury.  The  follow- 
ing day  he  assisted  in  repairing  it,  using  the 
same  material  for  the  same  purpose,  and 
fastening  it  together,  and  in  Its  proper  posi- 
tion, by  the  same  means  as  before,  and  thus 
making  it  as  it  was  before  it  was  broken. 
He  had  thus  learned  by  a  practical  test  that 
this  spouting,  it  its  then  position,  and  as  then 
secured,  was  an  unsafe  place  on  which  to 
bf&t  his  weight,  and  was  incapable  of  sus- 
taining it.  True,  he  says  that  the  repairs  he 
assist^  in  making  he  supposed  were  only 
temporary,  and  tliat  he  understood  that 
others  were  to  be  made  by  millwrights. 
Nevertlieless,  he  saw,  and  helped  to  restore 
to  the  cunditiou  in  which  it  was  before,-^ 
which  is  shown  to  have  been  the  usual  and 
ordinary  condition  of  such  apptianoea. — the 
broken  spout,  and  must  be  presumed  to  have 
known  tliat,  though  it  was  amply  able  to 
withstand  the  pressure  which  its  proper 
use  called  for,  it  was  not  of  sutflcient 
strength  to  Justify  one  in  putting  his  weight 
against  It.  Nor  was  he  justiQed  in  suppusing 
that  the  millwrights  wliom  he  saw  at  work 
in  the  vicinity  had  made  repairs  strt-ngthen- 
ing  the  pipe.  The  spout  was  already  abund- 
antly strung  to  support  all  the  weight  that 
was  required  of  it;  all  that  was  necessitated 
by  passing  grain  and  mill-stuffs  throufch  it; 
all  that  it  was  necessary  and  desirable  it 
should.  It  was  of  the  material  and  kind 
generally  employed  for  the  purpose,  and  was 
secured  in  its  place  as  such  pipes  usually  are. 
There  is  no  evidence  that  there  is,  or  was  at 
that  time,  any  better  or  stronger  metliod  of 
securing  such  pipes.  Why,  then,  should  the 
plaintiff  have  supposed  that  this  spout  was 
by  the  millwrights  to  be  made  stronger  than 
others  of  its  kiml,  used  for  a  similar  purpose, 
and  which  fulfllled  the  purpose  fur  which 
they  were  designed?  This  supposition,  it 
he  indulged  it,  was  not  justified.  He  had  a 
right  to  believe  that  this  spout  would  be  re« 
stored,  if  it  was  not  already,  to  such  condi- 
tion as  to  be  Qt,  safe,  and  proper  for  the  use 
for  which  it  was  employed,  but  not  that  it 
would  be  made  stronger  than  other  like  ap- 
pliances, Intended  for  a  similar  purp(»e,  oi 
for  purposes  requiring  greatly  more  strengUt 
than  this,  in  Its  then  use.  was  intended  muS 
calculated,  to  his  knowledge,  to  supply.  This 
spout  was  in  plain,  unobstructed  view  of  tha 
plaintiff  at  all  times  while  he  was  at  work 
No  person  was  in  better  situation  to  know 
its  condition  than  he,  or  had  better  oppor 
tunity  to.  observe  it,  and  no  person  knew 
better  than  lie  that  It  was  not  intended  to  a> 
upon,  and  was  not  of  sulUcient  strength  to 
bear  his  weight.  Even  though  he  supposed 
the  millwrights  had  made  additional  repairs 
to  it.  ho  WHS  not  justiQed  in  presuming  that 
they  bad  made  it  a  safe  place  to  stand  upon, 
or  to  bear  his  weight,  for  he  knew  from  Itu 
situation,  the  use  to  which  it  was  put,  thu 
office  it  had  to  pe^orm,  that  strength  sutt 
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cient  to  bear  his  weight  was  not  regafred. 
And  yet,  knowing  all  these  things,  he  volun- 
tarily, whether  with  or  without  a  ladder  is 
unimportant,  went  npon  this  spouting,  and 
thereby  exposed  himself  to  the  Injury  which 
followed.  This  was  such  contributory  neg- 
ligence on  the  part  of  tlie  plaintiff  as  to  pre- 
vent a  recovery. 

There  Is  nothing  in  the  case  indicating 
that  Brenner  occupied  any  other  relation  to 
the  plaintiff  than  tliat  of  co-employe.  They 
were  engaged  in  precisely  the  same  business, 
by  the  same  employer,  in  the  same  kind  of 
service,  for  the  accomplishment  of  a  com- 
mon object,  and  neither  had  any  control  or 
authority  over  the  other.  Wotcott  v.  Stade- 
baker,  84  Fed.  Bep.  8;  Lewis  v.  Seifert,  11 
At).  Rep.  514.  No  other  point  made  requires 
examination.  For  the  reasons  stated  the 
Judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered.  All  of  the  Justices 
concurring,  except  Mr.  Jnsttce  McOozikbll, 
not  sitting. 


Dabtmooth  Sat.  Bank  e.  8gA)ol-Dibt8. 

NOS.  S  AND  81. 

iSvpreiM  Court  of  Dakota.  Oct.  10, 1889.) 
Schools  and  Bobooi^Distriotb— Inoobpoxitjov— 

Boin>B— ESTOPPBL. 

1.  FoL  Code  Dak.  1877,  a  40, 1 10,  provides  that 
"it  shall  be  the  da^y  of  the  coan^  sapertnteodent 
of  sohools  *  *  *  to  divide  bts  county  Into  school' 
distriou,  subdivide  and  rearrange  the  boandarles 
of  Uie  same,  when  petitioned  by  a  majority  of  tbe 
dtlsens  reuding  in  tbe  district  or  dutriots  to  be 
afleoted  hy  said  change,  and  to  fnmlsh  the  county 
commissioners  *  *  *  with  a  written  descrip- 
tion of  the  boundaries  of  each  district,  whlcb  de- 
scription must  be  filed  in  tbe  register  of  deeds' 
offloe  before  snob  district  shall  be  entitled  to  pro- 
ceed with  Its  ornnizatlon. "  Held,  that  a  petition 
by  a  majority  of  tbe  citizens  of  the  districts  affect- 
ed is  a  condition  precedent  to  tbe  Incorporation  by 
the  snperintendent  of  a  new  district. 

fl.  In  an  action  on  a  bond  issued  hy  a  district 
formed  without  such  petition  against  districts 
which  are  its  suocessors,  defendants  are  not  es- 
tappei  to  deny  that  districVs  Incorporation  by 
showing  failure  to  present  the  peUtlon. 

Appeal  from  district  court,  Minnehaha 
county. 

Bailey  Vatis,  for  appellants.  Wynn  <fr 
Toungt  tor  respondent. 

Tbi^,  G.  J.  This  is  an  action  to  recover 
npon  a  bond  and  Its  Interest  coupons,  alleged 
to  have  been  issued  by  scboi^diBtrict  No.  64, 
Minneliataa  county,  Bak.  The  oomplai  nt,  in 
■ubetance.  alleges  that  sohool-dtalrict  No.  64 
was  duly  oi^anized  from  portions  of  school- 
districts  Nob.  6  and  81  of  said  oonnty;  and 
that,  as  such  corporation  duly  organized,  it 
Issued  by  Its  proper  officers  the  bond  in  con- 
troversy, among  others,  to  aid  in  tbe  construc- 
tion €l  a  school'house  for  said  school-district 
No.  64,  in  accordance  with  the  statute  In 
such  case  made  and  provided;  that  i^aintlfl 
became  and  is  now  the  owner  and  holder  of 
such  bond  for  value  before  maturity;  that 
B^d  district  No.  64  has  been  dissolved,  and 
th'^t  said  defendant  districts,  6  and  31,  are 
the  sacerrsors  thereof.  The  principal  defense 


set  up  and  relied  npon  by  the  defendants  is 
that  said  district  64  was  never  organized; 
that  It  never  had  any  legal  existence;  and 
that  the  issue  of  said  bond  was  without  au- 
thority of  law,  and  therefore  illegal  and  void. 
The  issues  were  submitted  to  a  referee,  and 
tbe  court,  upon  the  report  of  the  referee* 
made  dndinga  of  fact  and  conclusions  of  law 
sustaining  the  organization  of  district  64,  and 
rendered  judgment  for  the  plaintiff.  Ex- 
ceptions were  dn^y  taken  to  the  findings  and 
conclusions  of  law,  and  from  the  judgment 
80  entered  the  defendants  appeal  to  this  court. 

An  inspection  of  the  bill  of  exceptions  and 
the  record  of  the  case  shows  that  long  prior 
to  the  execution  and  issue  of  the  Iwnd  in 
controversy  defendants  were  duly-organized 
school-districts  of  Minnehaha  county,  num- 
bered 6  and  31,  respectively;  that  on  the  12tb 
day  of  March,  1879.  the  superintendent  of 
schools  of  the  county  of  Minnehaha  claimed 
to  have  formed  school-district  64  from  a  part 
of  said  districts  6  and  31;  that  subsequently 
a  number  of  the  citizens  of  said  school-dis- 
trict 64  met  together  and  elected  officers,  voted 
taxes,  etc.;  that  subsequently  the  officers  so 
elected  executed  and  issued  tbe  bond  in  ques- 
tion, with  others,  for  the  purpose  of  erecting^ 
a  school-house  In  said  district  64;  that  said 
school-house  was  subsequently  erected  with 
the  proceeds  of  such  bonds,  and  that  subse- 
quently to  tbe  Issue  of  said  bond,  upon  an 
appeal  from  the  action  of  the  county  super- 
intendent of  schools  to  the  board  of  county 
commissioners,  as  provided  by  statute,  the 
proceedings  of  the  superintendent  of  schools 
creating  such  school-district  64  were  reversed* 
and  the  territory  carved  out  of  districts  6  and 
31  was  agai  n  restored  to  them.  It  does  not 
appear  from  the  record  which  district,  upon 
the  dissolution  of  district  No.  64,  obtained 
tbe  house  erected  with  tbe  proceeds  of  tho 
bonds,  or  what,  if  any,  use  was  ever  made  of 
it  by  such  district.  Thestatute  then  in  force 
as  to  organizatiob  of  new  districts  by  the 
county  superintendent  of  schools  provides  as 
follows:  "Districting  tbe  County.  That  it 
shall  be  the  duty  of  tbe  county  superintend- 
ent of  schools,  in  addition  to  other  duties  re- 
quired of  him,  to  divide  hia  oounty  int» 
school-districts,  subdivide  and  rearrange  tb» 
boundaries  of  the  same,  when  petitioned  by 
a  majority  of  the  dtisens  residing  in  the  dis- 
trict or  districts  to  be  affected  by  said  change* 
and  to  furnish  .tbe  county  commissioner* 
of  such  county  with  a  written  description  of 
the  boundaries  of  each  district,  which  dft- 
scriptibn  must  be  filed  in  tbe  zoster  of  deeda*^ 
office  before  such  district  shall  be  entitled  t», 
proceed  with  its  organization  1^  the  election ' 
of  school-district  officm;  and  it  shall  be  his 
duty  to  ke^  on  file  In  his  ot&ce  all  petitions 
and  remonstrances,  which  ahaU  show  th» 
date  of  reception  and  the  action  bad  thereon; 
and  it  shall  be  his  further  duty,  on  tbe  divis- 
ion of  or  change  of  district  bonndaries*  to 
notify  the  olniE  of  the  districts  interested  oC 
tbe  change  made."  Section  10.  c.40.  Ftd. 
Code  1877.   The  only  evidence  of  tbe  creik 
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Utm  of  sehcxd-distiict  TSo.  64  was  an  extract 
from  a  boc^  kept  by  the  county  auperlntend- 
eot  of  scboole,  deaignated  as  the  "Book  of 
Becords  of  the  Formation  of  School-Dia- 
tricta,"  which  reads  as  follows:  "School-Dis- 
trict No.  64.  1879.  March  12.— Formed  of 
sections  S.  £.  \  section  28,  S.  |  of  sections  26 
&  27:  all  of  sections  84  &  35;  the  ea8t|  of 
section  33,  township  101,  range  48.  Not  in 
separate  existence^  Is  now  merged  in  dis- 
tricts 6  &  31."  The  statute  did  not  then  re- 
quire the  keeping  of  such  a  record.  There 
were  also  some  entries  in  records  of  school- 
districts  6  and  ^1.  of  similar  character.  No 
petition  to  the  superintendent  of  scho<^.  of 
citizens  of  the  districts  to  be  affected  by  the 
change,  nor  any  written  description  of  the 
boundaries  of  the  districts  filed  in  the  regis- 
ter of  deeds*  office,  was  offered  in  evidence, 
and  no  parol  or  other  evidence  was  offered, 
except  as  above  stated,  to  prove  that  district 
64  was  ever  created  or  organized,  except  In 
80  faras  the  production  of  the  bond  and  proof 
of  its  execution  tended  to  do  so,  and  the  rec- 
ord of  the  district  meeting  at  which  the  tax 
was  voted  and  officers  elected.  On  the  other 
hand,  after  the  plaintiff  had  rested  its  case, 
the  defendants  offered  to  prove  that  no  such 
petition  was  ever  in  fast  presented  to  the 
superintendent  of  schools,  and  this  ofTer  was 
rejected  by  the  court  and  referee,  but  upon 
what  ground  the  record  doee  not  disclose. 

From  an  examination  of  section  10.  supra, 
and  other  sections  of  the  school  law  in  force 
when  the  Iwnd  in  controversy  was  issued,  it 
will  be  observed  that  the  county  superintend- 
ent of  schools  was  vested  with  power  to  cre- 
ate and  change  the  boundaries  of  scliool-dis- 
triots  within  his  county  In  the  manner  and 
under  the  conditions  prracribed  by  the  stat- 
ute. It  was  not  intended  by  the  legislature, 
nor  can  any  interpretation  of  the  statute  be 
given,  to  allow  him  the  arbitrary  power  of 
xoaking  and  anmaltlng  districts  at  will;  and 
wtiatever  may  be  the  extent  of  liis  power  or 
the  ettaCt  of  bis  decision  in  creating  new 
districts  from  those  already  formed,  and 
wbettier  such  power  was  merely  ministerial 
or  guati  judicial  In  character,  it  is  clear  that 
It  oottld  not  be  brought  into  exercise,  except 
in  the  manner  pointed  out  by  the  statute, 
and  upon  the  happening  of  those  events  or 
the  performance  of  those  acts  which  gave 
him  Jurisdiction  in  the  premises.  Two 
things  are  speclQcally  reqnired  to  be  done  be- 
fore the  citizens  of  any  proposed  district  can 
meet  fuid  organize:  First,  "a  majority  of 
the  citizens  residing  in  the  district  to  be  af- 
fected by  the  change  must  petition  the  coun- 
ty superintendent  of  schools;"  and,  teoond, 
"the  county  superintendent  of  schoois  must 
furnish  the  county  commissioners  with  a 
written  description  of  the  boundariee  of  each 
district,  which  description  must  be  filed  In 
the  register  of  deeds*  office."  Ai^  these  re- 
quirements are  not  left  for  the  courts  to  con- 
•trae  as  mandatory,  for  the  legislature  has 
Buda  them  so  by  express  enactmenti  saying 


they  shall  be  done  "before  such  district  shall 
be  entitled  to  proceed  with  its  organization." 
Can  it  be  said,  in  the  face  of  such  a  statute, 
that  the  presentation  of  a  petition  and  the 
furnishing  and  tiling  of  a  description  of  the 
school-districts  are  merely  directory,  and  that 
a  failure  to  comply  with  such  requirements 
is  a  mere  irregularity?  If  there  were  no 
good  reason  for  such  legislation,  its  meaning 
could  hardly  be  mistaken;  and,  were  the 
language  of  the  statute  doubtful,  courts 
would  be  slow  to  give  it  a  construction  dif- 
ferent from  what  Its  present  language  makes 
plain  and  unmistakable.  It  could  never 
have  been  a  supposed  intention  of  the  l^is- 
lature  that  county  superintendents  of  schools 
should  make  and  unmake  districts  without 
regard  to  the  wishes  or  will  of  those  to  lie  af- 
fected thereby.  The  petition  of  a  majority 
of  the  citizens  residing  in  the  district  to  be 
affected  by  the  change  is  the  prerequisite  to 
the  exercise  of  his  jurisdiction;  and,  without 
expreesing  any  opinion  or  intimation  as  to 
bow  far  any  action  of  his  In  determining 
when  such  petition  contHlns  a  majority,  as 
required  by  the  statute,  or  when  such  change 
shall  or  shall  not  be  made,  is  or  may  be  final, 
except  in  so  far  as  it  may  be  reversed  on  ap- 
peal by  the  board  of  county  commissioners* 
we  are  clearly  of  the  opinion  tiiat,  in  ab- 
sence of  such  petition,  his  action  is  without 
jurisdiction,  and  Is  void.  He  is  vested  with 
power  to  act  upon  presentation  of  a  petition, 
and  not  otherwise.  As  well  might  a  justice 
of  the  peace  or  other  tribunal  render  judg- 
ment against  persons  or  property  without 
issue  of  process.  The  making  and  presenta- 
tion of  the  petition  to  him  is  a  jurisdictional 
fact,  which  must  be  established  when  de- 
nied, and  required  to  be  proved,  to  give  va- 
lidity to  the  judgmentor  decision  relied  upon 
as  ultimate  proof  of  the  matter  In  issue. 
The  statute  requires  such  petition  to  be  filed 
in  the  office  of  the  superintendent  of  schools, 
and  he  is  required  to  enter  thereon  his  action 
in  the  premises.  In  this  case,  not  only  was 
no  such  petition  offered  In  evidence,  and  no 
attempt  made  to  account  for  its  loss,  if  it 
ever  existed,  but,  when  the  superintendent 
of  schools  is  presented  as  a  witness  in  the 
case,  no  question  is  attempted  to  Im  asked 
him  as  to  whether  in  fact  such  petition  was 
ever  presented,  or  wtiat.  If  any,  action  was 
taken  thereon.  These  facts,  coupled  with 
the  ruling  of  the  court  rejecting  the  defend- 
ants' offer  to  prove  that  no  such  petition  was 
ever  in  fact  presented,  clearly  show  that  the 
lower  court  deemed  the  statute  directory,  and 
that  a  failure  to  present  such  a  petition 
would  not  affect  the  action  of  the  superin- 
tendent in  creating  the  district  In  question. 
This  action  of  the  court  in  refusing  to  allow 
the  defendants  to  show  that  no  petition  was 
in  fact  ever  presented  to  the  superintendent 
of  schools,  was.  in  our  judgment,  clearly  er- 
ror, unless  defendants  are  estopped  from 
making  such  proof,  which  we  shaU  discuss 
I  further  on;  and  we  shall  noti  ttaer«fore,  in^ 
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qnire  whether  it  was  IncDinbent  upon  the 
plaintiff  to  prove  such  fact  fn  the  flrstin* 
stance,  under  the  issues  in  this  case;  nor 
shall  we  examine  the  manj  other  alleged  er- 
rors complained  of  by  defendants. 

The  question,  as  presented  by  the  record, 
te,  was  this  allefied  school-district  64,  assum- 
ing to  act  through  some  of  its  citizens,  witb- 
oat  liaving  performed  tlie  reqnirpments  of 
the  statute,  a  legal  corporation  ?  The  legis- 
lature may  make  and  unmake  municipal 
corporations  at  will,  having  always  a  care 
not  to  disturb  vested  rights  or  impair  the  ob- 
ligation of  contracts.  Subject  to  such  restric- 
tions, municipal  governments  may  be  said  to 
be  creatures  of  the  statute;  and,  instead  of 
creating  them  directly,  as  in  case  of  munici- 
pal charters,  the  legislatnre  may  by  genen^l 
incurporation  acts  prescribe  the  manner  In 
which  districts  or  people  may  obtain  cor- 
porate lights  and  assume  corporate  Ilabl1i< 
ties;  hut  in  doing  su  the  legislnture  is  not 
Oonsldered  as  delegating  any  of  its  legislative 
power,  either  to  the  people  or  to  the  person 
or  officers  who  assisted  in  the  incorporation. 
The  law  creates  tlie  corporation,  and  the 
performance  of  the  conditions  required  qaal- 
ifles  the  corporation  to  act.  It  is  by  the  |>er- 
formance  of  the  requirements  of  the  statute 
that  they  are  permitted  to  Exercise  the  pow- 
ers of  municipal  government.  These  are 
conditions  precedent,  and  must  be  performed ; 
and  no  power  less  than  the  I^islature  itself 
can  dispense  with  their  perron  nance,  or  rat- 
ify an  imperfect  or  incomplete  incor]>oration. 
It  ts  true,  many  of  the  provisions  of  general 
incor|>orHtion  laws  are  mere  matters  of  pro- 
cedure, and  are  directory  in  rhnracter.  bat 
such  requirements  as  are  prescribed  by  the 
section  under  consideration  are  matters  of 
sutMtance,  conditions  material  and  precedent 
to  incorpomtiun,  a  failure  to  perform  which 
will  make  suliseqiient  acts  illegal  and  void, 
except  In  so  far  as  they  may  receive  vitality 
or  validity  from  estoppel  or  prescription. 
For  the  purposes  of  this  case  it  must  be  pre- 
sumed that  the  defendant  could  prove  what 
be  ofiFered  to  prove,  to-wit,  that  no  petition 
was  ever  presented  to  tiie  county  superin- 
tendent of  schoo!8;  and  it  must  therefore  be 
presumed  that  tliis  condition  precedent  was 
not  complied  with;  and  it  follows  that,  up<m 
the  case  presented,  school-district  No.  64 
never  whs  incorporated,  and  that  the  issue  of 
the  l)ond  in  question  was  without  authority 
of  law,  and  therefore  illegal  and  void. 

The  plaintifT  replies  to  this  by  saying  that 
If  tlie  incorporation  of  school-district  No. 
64  was  illegal  and  void,  having  held  itaelf 
out  as  a  corporation,  and  having  sold  and 
disposed  of  itn  bonds  to  an  Innoc-ent  pur- 
chaser, defendant  will  he  estopped  from  as- 
serting such  incapacity  to  contract,  and  that 
these  defendants,  as  its  snccessors,  are  so  far 
privies  in  law  as  to  estop  tfaetn  also  from 
making  such  defense.  It  is  true  tliat  the 
rule  ol  common  law  which  held  estoppel  to 
be  odious  and  to  be  looked  upaa.  wiUi  dis- 


favor by  the  courts  has  to  some  extent  beat 
modified  by  the  modem  decisions;  but  wa 
are  aware  of  no  case  in  which  the  doctrine  ot 
estoppel  has  been  carried  to  the  extent  con- 
tended for  here.  The  plaintiff  asln  not  only 
that  district  No.  64  should  be  estopped  from 
denying  its  incorporation,  but  tiiat  dL<>tricts 
6  and  31,  which  were  in  no  manner  privy  to 
its  assumed  acts  of  incorporation,  and  one  of 
which  at  least  has  In  no  mauner  received  any 
benefit  therefrom.  It  either  can  be  said  to 
have  done  so,  shall  also  be  estopped  from 
making  this  defense.  The  law  which  per- 
mits suits  to  be  brought  agtu'ost  all  the  suc- 
cessors of  a  corporation,  where  no  provision 
is  made  for  existing  liabilities  In  the  act  or 
judgment  of  dissolution,  is  one  of  necessity, 
arising  uutof  the  provision  of  our  constitu- 
tion, which  forbids  legislatures  from  passing 
any  law  Impairing  the  obligation  of  contnuts; 
and  the  harshness  of  the  rule  Is  made  evident 
in  this  case,  where  it  Is  admitted  that,  while 
one  only  of  these  districts  by  Tirtue  of  the 
dissolution  of  district  64  becomes  the  owner 
ot  the  house  or  property  for  which  the  pro- 
ceeds of  the  bond  were  expended,  the  other 
one,  in  proportion  to  the  extent  of  its  terri- 
tory, must  equally,  under  the  rule  contended 
for,  bear  its  proportion  of  the  indebte<lnes8 
Incurred  without  its  sanctitm,  and  jierbaps 
witliout  its  knowledge.  The  doctrine  by 
which  privies  who  succeed  to  the  benefits 
must  also  assume  the  consequent  liabilities 
does  not  obtain  here,  nor  is  there  any  con- 
tract upon  which  such  privity  can  be  found- 
ed. None  of  the  essential  principles  of  es- 
toppel apply  to  theee  defendants.  They  have 
nut  willfully  or  fmudulently  done  or  omitted 
to  do  any  act,  relying  ujion  which  this  plains 
tifF  or  its  grantor  has  acted  to  its  injury. 
Nor  does  tlie  record  disclose  that  they  liave 
ever  counseled  or  become  party  to  such  act 
or  omission;  but  for  aught  that  appears  in 
the  record  these  districts  defendant  have  con- 
tinuously opposed  the  unwarranted  and  un- 
lawful acts  of  the  superintendent  of  schools, 
and  the  few  self-constituted  officers  of  this 
pgeudo  corporation;  or,  for  aught  that  ap- 
pears of  record,  tbey  may  have  been  wholly 
ignorant  of  the  unlawful  or  fraudulent  acta 
of  such  pretended  officers.  In  eiUier  case, 
they  would  not  have  so  held  out  the  incorpo- 
ration, or  failed  to  deny  its  existence,  as  to 
bring  themselves  within  any  principle  of  the 
doctrine  of  estoppel,  if  a  public  or  gwiH  pub- 
lic i;orporation  can  ever  be  estopped  from  de- 
nying its  incorporation.  It  is  true,  there  are 
cases  In  which  the  rule  is  announced  that, 
where  the  corporation  has  contracted  as  such, 
it  shall  be  estopped  to  deny  its  Incorporation; 
but  it  Is  believed  that  upon  an  examination 
of  the  cases  it  will  i>e  found  that  they  are  ail 
private  corporations,  and  that,  under  the  pe- 
culiar circumstances  of  each  case,  the  law  of 
estoppel  could  well  be  invoked.  Such  is  the 
t  ase  of  Dooley  v.  Glass  Co.,  15  Gray,  490,  ro- 
lled upon  by  the  defendant,  in  which,  under 
the  laws  of  that  state,  certain  private  pw- 
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sons,  as  required  by  statnte,  had  flled  a  cer< 
tiQcate  over  their  own  signatures,  setting  out 
the  fact  of  tlieir  incorporation,  which  being 
offered  and  received  in  evidence,  the  defend- 
ants  were  hdd  to  be  e8t<vped  to  dispute  the 
facto  therein  u/b  forth.  And  this  is  as  fur, 
perhaps,  as  any  case  has  gone,  and  la  the  one 
most  frequenti/ cited  and  relied  upon  for  the 
doctrine  here  contended  for.  I  have  notliad 
access  to  all  the  cases  dted  by  toxt-writors 
In  which  it  is  claimed  that  the  doctrine  Is 
maintained,  but  it  is  safe  to  aasame  that  the 
facto  of  each  case  bring  them  witiiin  some  of 
the  well-recognized  principles  upon  which 
the  doctrine  of  estoppel  Is  founded.  The 
general  rule  is  that  the  defendant  may  al- 
ways show  that  the  oontmct  was  ultra  virea; 
And,  while  the  rule  is  subject  to  many  excep- 
tions and  modlHcations  as  applied  to  the  facts 
of  given  cases,  yet,  as  applied  to  public  and 
quati  public  corporations,  in  which  the  party 
contracting  has  equal  opportunities  with  the 
other  to  know  its  powers,  it  will  be  found 
that  the  exceptions  are  infrequent,  and  come 
clearly  within  tbe  roles  above  given.  It  was 
thought  for  some  time  that  the  supreme  court 
of  the  United  States,  by  the  rigid  manner  in 
which  It  nplield  the  contracts  of  municipali- 
ties in  issuing  bonds  in  aid  of  railroads  and 
other  works  uf  internal  improvement,  bad 
broken  down  the  defense  of  ultra  vire$  as  ap- 
plied to  public  corporations;  but  the  later  de- 
cisions of  that  court  explain  the  former  cases, 
and  limit  the  former  language  of  the  court  to 
the  facts  of  the  case  in  which  it  was  used, 
and  the  points  therein  determined.  That 
court  has  now  recently  held  that  "the  facts 
which  a  municipal  eorpoiHtion  issuing  bonds 
*  *  *  is  not  permitted  to  deny  tigainat  a 
bona  fide  holder  in  face  of  the  reoit^  in  the 
hond  are  those  connected  with  or  growing 
out  of  the  ordinary  duties  of  such  of  its  offi- 
cers as  were  investfd  with  authority  to  exe- 
cute them,  and  which  the  statute  conferring 
the  power  made  it  their  duty  to  ascertain  and 
determine  before  the  bonds  were  issued." 
Bank  v.  Porter  Township,  110  U.  8.  608,  4 
Sop.  Ct.  Rep.  254.  And  in  Haves  t.  Holly 
Springs,  114  U.  8.  127,  6  Sup.  Ct,  Rep,  785, 
the  court  aays:  "Even  a  bona  fide  holder  of 
a  manicipal  bond  Is  bound  to  show  legisla- 
tive authority  In  the  issuing  body  to  create 
tbe  bond.  Recitals  on  the  foce  of  tbe  bond, 
or  acto  in  pais,  operating  by  way  of  estoppel, 
may  cure  irregularities  In  the  execution  of  a 
etatutory  power,  but  they  cannot  create  It." 
Measured  by  this  rule,  estoppel  could  not 
create  the  power  to  execute  the  bond  in  ques- 
tion; no  power  but  that  given  by  the  legis- 
lature could  execute  it.  This  same  court  has 
lield  over  and  oTer  again  that,  "where  there 
H  a  total  want  ot  authority  to  Issue  munici- 
.pal  bonds,  there  can  be  no  bona  fide  holding 
jof  them."  Oakland  v. Skinner. 94 U.  S.265: 
Ottawa  v.  Carey,  108  U.  S.  110,  2  Sup.  a. 
Bep.  361;  Lewis  v.  Shreveport,  108  XT.  8. 
282,  2  8up.  Ct.  Bep.  634.  Says  the  supreme 
court  of  Indiana,  which  is  cited  by  respond- 
ent as  holding  that  where  a  corporation  has 


received  the  full  benefit  of  a  contract  it  is  es- 
topped from  setting  up  that  it  is  tUtra  vtret: 
"There  is  a  broad  difference  between  a  pri- 
vate corporation  organized  for  a  private  puiw 
poee,  though  subserving  a  public  Interest* 
and  a  public  corporation,  like  a  county  or 
city,  organized  for  public  purposes  only,  and 
whose  obligations  must  be  paid  from  publie 
funds,  raised  for  public  purposes  only.  The 
latter  class  of  corporations  may  always  de- 
fend on  the  ground  that  the  supposed  con* 
tract  was  outolde  of  authority  conferred  on  it 
by  law. "  Tarnplke  Co.  v.  Board,  72  liid.  226. 
And  the  same  do^rine  is  laid  down  by  Dillon 
on  Munic  ipal  Corporations.  8  381.  See,  also, 
Mayor  t.  Kay,  19  Wall.  468. 

Where  a  private  Individual  signs  a  paper 
or  contract  he  may  often  be  well  estopped  to 
say  that  he  had  no  power  so  to  do;  whereas, 
if  an  agent  or  person  assuming  so  to  act  had 
done  so  for  him,  he  might  well  deny  his  au* 
thority.  The  government  must  always  act 
through  agento;  and  to  say  tliat  the  govern- 
ment or  municipality  shall  not  be  permitted 
to  deny  the  authority  of  some  self-constituted 
agent,*who  has  assumed  to  act  for  it,  would 
be  to  withhold  from  the  public  rights  ac- 
knowledged to  belong  to  private  individuals. 
Again,  on  the  grounds  of  public  policy  aa 
well  as  for  the  reason  that  public  corpora- 
tions are  open  to  all  persons  to  be  informed 
of  their  powers*  the  rule  of  estoppel  is  ap- 
plied with  leas  rigidity,  and  in  cases  of  greater 
infrequency.  Says  the  supreme  court  of  tbe 
United  States  to  Whiteside  v.  U.  S..  93  U. 
8.  257:  "Although  a  private  agent,  acting  in 
violation  of  speclQu  Instructions,  yet  within 
the  aoope  of  his  general  authority,  may  bind 
his  principal,  the  rule  as  to  the  effect  uf  the 
like  act  of  a  public  agent  Is  otherwise,  for 
the  reason  that  it  is  better  that  an  individual 
should  occasionally  suffer  from  tbe  mistakes 
of  public  officers  or  agents  than  to  adopt  a 
rule  which,  through  improper  combinations 
or  collusion,  might  be  turned  to  the  detriment 
and  injury  of  the  public."  See,  also.  Mayor 
V.  Eschbach.  18  Md.  282;  Lee  v.  Monroe,  7 
Granoh,  876.  Judge  Story,  in  his  work  on 
Agency,  §  S07a,  in  distinguishing  between 
public  and  private  agents,  saya:  "Indeed, 
this  rule  seems  indispensable  In  order  to  guard 
tlte  public  against  losses  and  Iniuries  arising 
from  the  fraud  or  mistake  or  harshness. and 
indiscretion  of  their  agents.  And  there  ia 
no  hardship  in  requiring  from  private  per- 
sons dealing  with  public  officers  the  duty  of 
inquiry  as  to  their  real  or  apparent  power  and 
authority  to  bind  the  government."  Any 
other  rule  would  open  wide  the  door  to  fraud, 
and  an  adoption  of  the  rule  contended  for  by 
respondent  in  this  ease  would  put  it  in  the 
power  of  corrupt  and  desigulng  men  to  in- 
volve in  debt.  If  not  to  bankrupt,  whole 
classes  of  people.  Three  or  more  persons 
sufficient  to  fill  the  offices  of  a  school-district 
could  conspire  tt^etber,  and  elect  officers  of 
a  proposed  school-district,  and  issue  its  bonds, 
and  dispose  of  them  to  an  innocent  pur- 
chaser; and  in  case  of  suit  brought  tbe  dia- 
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Met,  Its  sueeesson,  or  the  tax-payera  thereof, 
though  for  the  first  time  apprised  of  such  in- 
debtedness, would  be  estopped  to  dei^  the 
existence  of  such  a  corporation,  because  these 
self-constitated,  but  unauthorized,  persona 
bare  said  their  acts  It  is  a  corporation. 
While  the  courts  are  disposed  to  protect  the 
righte  of  innocent  purchasers  and  to  uphold 
commercial  paper,  the  rights  of  a  people  will 
be  much  better  protected,  and  the  princfpla 
of  commercial  law  sufficientiy^  extended.  1^ 
requiring  all  persons  dealing  with  publio  o£B- 
eers  and  public  corporations  to  inquire  Into 
their  powers,  and  to  see  that  they  are  author- 
ized to  enter  into  the  contract  they  assume  to 
make. 

Again,  while  It  Is  trne  that  the  rule  has 
been  somewhat  modlBM  which  formerly  re- 
quired the  pleader  to  allege  and  prove  the  In- 
corporation of  the  defendant  as  welt  as  that 
of  the  plaintifF,  and  that  now  in  many  of  the 
states  the  general  denial  will  not  place  such 
Incorporation  In  issue,  as  Is  the  case  in  our 
own  territory  by  express  enactment,  yet. 
where  the  Incorporation  is  made  an  express 
issue,  as  in  the  present  case,  the  defendant 
should  not  be  denied  the  privilege  of  main- 
taining its  defense,  unless  In  the  opinion 
of  the  court  some  great  wraag  or  injastlce 
would  be  done  the  pUlntlft  thereby,  especial- 
ly where  the  defendant  Is  a  public  corpora- 
tion, and  has  in  no  manner,  by  pleading  or 
otherwise,  been  apprised  of  such  Intention 
on  the  part  of  the  plaintiff  previous  to  the 
trial  itself.  The  plea  of  estoppel  is  largely 
in  the  discretion  of  the  court,  to  be  deter- 
mined upon  the  facts  of  each  case.  It  would 
hardly  be  urged  to  ttie  court  that  the  minor 
ought  not  to  be  heard  to  assert  his  minority, 
or  the  drunken  man  hts  Intoxicsted  condl- 
tlon,  simply  because  be  contracted  as  an 
adult  or  as  a  sober  man  would  contract.  The 
law  makes  sach  contracts,  when  proven,  void- 
able; the  law  makes  such  contracts  as  this  ab- 
solutely void.  Certainly  what  would  not  be 
tolerated  in  case  of  voidable  contracts  ought 
not  to  be  urged  with  much  force  in  case  of 
void  contracts.  Upon  an  examination  of  the 
eases  in  which  the  doctrine  of  estoppel  is 
sought  to  be  applied  to  public  corporations,  it 
will  be  found  that  In  many  of  them  the  Issue 
was  sought  to  be  raised  collaterally,  as  in  case 
of  collection  of  taxee,  and  Inresistlngtheacts 
of  an  ofiicer  by  showing  the  illegality  of  his 
appulntment,  etc.  The  conclusions  arrived 
at  in  such  cases,  or  the  reasons  given  there- 
for, are  not  appticatUe  here,  where,  as  we 
have  seen,  the  issue  is  made  directly  by  the 
answer  itself.  A  careful  examination  of  the 
whole  case  satisfies  us  that  this  Is  not  a 
proper  one  for  the  enforcement  of  the  princi- 
ples of  estoppel,  and  that  the  court  erred  in 
not  permitting  the  defendants  to  prove  the 
failure  of  the  citizens  to  present  a  petition  of 
a  majority  of  the  citizens  of  the  districts  to 
be  affected  by  the  organization  of  school-dis- 
trict No.  64;  and  the  judgment  of  the  lower 
court  Is  therefore  reversed,  and  a  new  trial 
awarded.   All  the  j  ustices  concur. 


Shallbt  e.  <bTT  or  APFurcuf. 

(Supreme  Court  tif  Wtteonaln.  Nov.  6,  U89.) 

Dmonva  BmawALXS— Dixmm->Bzfut  Bv> 
MHoa. 

1.  In  an  aoUon  for  Injurtes  reorived  la  omise- 
QiMDoe  of  defects  In  a  sidewalk  the  evldeaea 
deace  showed  that  for  the  eaUfe  summer  there 
had  been  on  each  side  of  some  wuipe  near  an  adja- 
oeut  building  a  hole,  18  loobee  wide  and  8  feet 
lontf,  frequently  open  for  a  length  of  time,  or  per- 
Uaur  and  imperfectly  oovered  mth  loose  boards,U»- 
ble  to  be  removed  or  broken;  that  tlie  walk  was 
poor,  and  had  been  talked  about  all  summer. 
Heto,  that  the  character  of  the  defects,  and  the 
lenRth  of  time  for  which  th^  had  ezisied,  ware 
such  as  to  impute  knowledge  thweof  to  the  alder- 
men of  the  ward.1 

8.  The  oourt  properly  oharBod  that  If  the  walk 
was  defective  and  nnian,  and  If  it  had  ezlated  for 
a  lone  time,  it  might  be  presumed  that  the  afdeF> 
men  had  aotoal  knowledge  of  iL 

8.  It  waa  proper  to  charge  that  thongb  the 
street  commiflslooer  ordered  the  owner  of  the 
building  to  repair  the  walk,  the  town  waa  atill  lia- 
ble unless  tiie  defect  was  actually  repaired,  and 
that  the  promise  of  the  owner  to  repair  it  waa  not 
alone  sufflolent  to  release  it  from  llabllllor. 

4k  It  was  proper  to  charge  that  If  the  plaintiff 
had  a  oonstitutional  te&dent^  to  disease,  and  the 
injury  was  the  proximate  oauae  of  aggravatlns 
that  tendency,  she  might  recover. 

5.  Purehr  speoolative  qaestlons  to  medical  irtt- 
neaaea  ahonld  be  confined  to  the  faota  of  tiie  oaae. 

6.  In  sooh  case,  a  medloal  witness  may  proper- 
ly be  asked  **whetDer  the  injnriea  oonld  have  been 
oanaed  aa  a  whole  byafaU  through  a  hole  In  aslde- 
walk," 

7.  InanaoUonbyaBWRiedwomaatoreoonr 
for  Injuries  reaulting  from  defects  in  a  sidewalk, 
the  agency  of  the  nnsband  being  eatabllahed,  he 
may  testify  to  what  he  did  aa  such  aseatregudlng' 
the  servioe  of  the  requisite  notice  on  the  <d^  olerfe 
and  the  taking  of  measurements. 

8.  The  faot  that  in  a  former  bial  of  a  suit  for 
personal  injuries  the  material  findings  of  the  jury 
were  adverse  to  ptalatUt  la  no  oaose  for  eemiitg 
aside  the  verdlofe  rendaied  cn  the  aeowd  trial  aa 
exoeasive. 

9.  In  such  action,  where  It  K>peared  that  pre- 
vious to  the  socident  the  plaintiff  nad  been  stnmr 
and  healthy,  and  that  for  alz  months  afterwards 
she  was  confined  to  her  bed,  and  for  four  yeaia 
had  suffered  all  the  time,  and  waa  stlU  sulrorlns 
from  the  effects  of  It,  a  verdict  for  93,950  irill  wt 
be  set  aside  as  ezoessive. 

Appeal  from  drouitconrtJ'oDddulMooDn- 
ty;  2T.  S.  Oilson,  Judge. 

Action  by  Mary  J.Smalley  against  the  city 
of  Appleton,  Wis.,  to  recover  damages  for  in- 
juries received  in  consequence  of  defects  is 
a  sidewalk.  The  evidence  showed  that  for 
six  months  after  the  accident  the  plainUff 
was  confined  to  her  bed,  and  that  for  the 
whole  of  the  four  years  intervening  between 
the  time  of  the  accident  and  the  trial,  she 
had  suffered  from  the  effects  of  the  aocident» 
and  that  she  had  not  yet  recovered  from  it. 
Judgment  was  rendered  for  plaintiff  tor 
«2,250  damages  and  8472.68  costs.  Defend- 
ant appeals. 

Sumphrep  Pterot,  for  appellant.  John 


>  As  to  whstconstitates  snfSoient  Dottoe  of  de- 
fects In  streets  and  sidewalks  to  render  muQlc^)al- 
ities  liable  for  Inlurles  caused  thereby,  see  City  of 
Philadelphia  v.  Smith,  (Ps.J  10  Ati.  Rep.  «)8,  and 
note;  Pendleton  v.  Nortnport,  (Me.)  Id.  86S;  Dan- 
das  V.  City  of  LaasioR,  (Mich.)  43  N.  W.  Rep.  1011; 
MoGafilgan  v.  City  of  Boston,  (Mass.)  81  N.  & 
Rep.  871 ;  Whitfield  T.  Ctt?  of  MeridiaB,  (Mbis.)  ft 
Bouth.  Rep.  SU. 
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ffoodland  and  Hmry  D.  ^an,  tor  respond- 
ent. 

QbtoHiJ.  This  case  wm  before  this  court 
on  an  appeal  from  a  Judgment  against  the 
plaintiff,  reported  In  70  Wis.  840,  85  K.  W. 
Bep.  729»  and  the  caoae  was  remanded  for  a 
new  trisL  The  main  ftiots  were  snflBcIently 
stated  on  that  appeal,  and  it  wUl  be  necessap 
IT  only  to  refM  to  the  evidence  ai^lloable  to 
the  «cceptlons.  We  oanntA  bnt  think  that 
the  exceptions  reaenre^  are  rery  technical, 
and  do  not  in  a  single  instance  affect  the 
merits  of  the  ease.  The  ease  has  been  twice 
tried,  and  the  last  time  with  great  care,  by 
ttie  court.  The  instructions  of  the  court  to 
the  jury  were  very  full  and  fnir,  and  the  rul- 
ings upon  the  evidence  were  in  sobstance 
correct  Bnt  we  will  briefly  dispose  of  the 
errors  assigned. 

1.  On  the  motion  for  m  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the 
evidence;  that  there  was  no  evidence  that 
anyone  of  the  aldermen  of  the  ward  in  which 
the  accident  occurred  had  knowledge  of  the 
defective  condition  of  the  sidewalk  a  snffl- 
dent  time  before  the  accident.  According 
to  the  evidence,  as  stated  in  the  brief  of  the 
learned  counsel  of  the  appellant,  there  were 
two  holfs  In  the  sidewalk,  one  on  each  side 
of  the  stfps  near  the  building,  of  18  inches 
wide  and  8  feet  long,  leading  down  Into 
the  cellar  of  the  adjacent  building.  They 
had  been  oiUy  partially  covered  with  boards. 
One  bad  been  so  eovered  that  the  board  flew 
np  and  let  children  down  into  the  hole.  They 
had  been  so  all  summer,  only  partially  cov- 
ered. The  sidewalk  was  poor,  and  had  been 
talked  about  all  summer.  The  bole  Inwhich 
the  plaintiff  fell  had  been  recently  covered  by 
a  pine  board,  which  broke  under  her.  The 
evidence  is  oondosive  that  the  hole  in  ques* 
tlon  had  long  existed,  was  frequently  open  to 
put  things  into  the  cellar,  and  often  left 
open,  and  when  covered  at  all  with  only  a 
loose  plank,  liable  to  be  removed  or  broken. 
It  was,  in  stiort,  a  most  dangerous  defect  in 
the  sidewalk,  and  had  remained  a  long  time, 
and  so  long  a  time  that  all  the  aldermen  of 
that  ward  must  have  known  of  It. 

2.  The  sustaining  of  the  plaintiff's  objec- 
tion to  the  following  questions,  put  to  the 
medical  witnesses  by  the  defendant's  coun- 
sel: "  What  effect  would  aborUon  produce  on 
the  uterineandovarlanorgans?"  "Ifablow 
or  wrench  in  the  side  in  the  Iliac  region  pro- 
duced peritonitis,  would  it  be  local  or  gener- 
al?" "WhatarethesymptomsofMlfwlHtto^" 
** Is  it  possible  for  fin  Injury  produced  by  a 
blow  or  wrench,  which  produces  infiam- 
mntion  of  the  ovary  and  peritoneum,  to 
leave  the  utertu  movable,  flexible,  and  pain- 
less?" The  court  had  allowed  a  very  wide 
eross-examination  of  the  medical  witneaaes, 
upon  ail  possible  theories,  to  show  that  the 
plaintiff's  injuries  were  caused  by  former 
miscarriages  and  female  diseases,  and  only 
sought  to  limit  it  to  hypothetlci^  questions 
based  upon  the  evidence.  The  questions 


asked  w^  purely  speculstlTe,  as  was  a  large 
portion  of  the  evidence  elicited  by  the  cross- 
examination.  Expert  questions  of  this  char- 
acter should  be  confined  to  the  facts  of  the 
ease,  and  hypothetical  qnestlons  must  be 
predicated  upon  the  facts  proved.  Luning 
V.  State,  2  Pin.  215;  Wright  v.  Hardy,  22 
Wis.  848;  Bennett  v.  State,  57  Wis.  69,  14- 
N.  W.  Rep.  912;  Qulnn  v.  Higgins.  63  Wis. 
664,  24  K.  W.  liep.  462;  Gates  v.  Fleischer. 
67  Wis.  504.  80  N.  W.  Rep.  674.  The  conrt 
was  very  indulgent  in  the  cross-examination, 
and  very  properly  limited  it  to  a  reasonable 
boundary.  There  was  evidently  not  a  parti- 
cle of  evidence  excluded  that  could  have  had 
any  legal  effect  upon  the  question  of  how 
the  plaintiff's  injuries  were  produced. 

3.  Overmling  the  defendant's  objection  to 
the  following  question  of  the  plaintiff: 
"Could  the  injuries  have  been  caused,  as  a 
whole,  by  a  fall  through  a  hole  in  the  side- 
walk ?  "  The  teamed  counsel  of  the  appellant 
does  not  cite  any  case  In  which  such  an 
opinion  was  not  allowed  to  be  asked  of  a 
medical  witness.  Indeed,  such  an  opinion  la 
the  most  common  one  in  cases  where  the 
cause  of  an  injury  is  In  question.  Any  one 
knows  that  the  injury  to  the  plaintiff's  hip 
In  this  case  might  have  been  caused  by  her 
falling  through  ttiis  hole  In  the  sidewalk.  It 
is  scarcely  a  question  of  expert  testimony. 
When  the  leameil  counsel  insists  that  his 
many  similar  questions  as  to  whether  her  in* 
juries  might  not  have  been  caused  by  mis- 
carriage, and  the  various  complications  re- 
sulting It,  should  have  been  answered* 
he  admitted  this  form  of  the  question,  and  he 
says  In  his  brief:  **The  opinions  of  medi- 
cal men  are  constantly  admitted  as  to  the 
cause  of  disease  or  ol  death,  or  the  consc 
quencesof  wounds,** — and  cites2  Best,£v.  § 
513,  and  many  other  authorities  not  neces- 
sary on  so  plain  a  proposition. 

4.  The  court  overruled  the  objection  of  the 
defendant  to  the  testimony  of  B.  J.  Smalley, 
the  husband  of  the  plaintiff.  The  witness 
testified  that  he  was  employed  by  the  plain- 
tiff, as  her  agent,  to  serve  the  requisite  notice 
on  the  city  clerk,  and  to  obtain  the  board  that 
covered  tlie  hole  in  question,  and  make  meas- 
urement of  the  bole,  etc. ;  and  he  was  allowed 
to  testify  what  he  did  as  such  agent.  The 
,  agency  established,  the  testimony  of  the  hus- 
band was  clearly  competent.  O'Conner  v. 
Insurance  Co.,  31  Wis.  160;  Marsh  v.  Pugh, 
43  Wis.  597;  Carney  v.  Glelssner,  58  Wis. 
674.  17  N.  W.  Bep.  398;  Meade  v.  Gilfoyle, 
64  Wis.  18,  24  N.  W.  liep.  413. 

5.  The  instructions  of  the  court  to  the  jary, 
excepted  to,  were  so  clearly  proper  as  to  ad- 
mit of  no  argument.  Most  of  ttiem  relate  to 
the  constructive  knowledge  of  the  aldermen 
of  the  defect  in  the  walk  from  its  long  con- 
tinuance. The  complaint  is  that  there  was 
no  such  defect.  The  court  did  not  assume 
that  there  was  any  defect,  but  Instructed  the 
jury,  if  there  was  such  a  defect  as  claimed, 
and  it  had  existed  for  a  long  time,  that  then 
it  might  be  presumed  that  the  aldermen  had 
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knowledfreoflt.  Other  instructions  excepted 
to  were  that  If  the  street  commissioner  or- 
dered the  owner  or  the  building  to  cepair  the 
defect,  the  town  whs  not  thereby  exempted 
from  liHbility  unlras  the  defect  whs  actually 
cepaired.  and  that  the  promise  of  tbeowner  to 
repair  it  was  not  alone  sufllcient;  that*  if  tlie 
plHlutifit  had  a  constitutional  tendency  to  dis- 
ease, and  the  injury  was  tlie  proximate  cause 
of  aggravating  that  tendency,  she  had  a  right 
to  recover;  and  that  such  persons  have  a  right 
to  travel  on  the  sidewalk  like  others,  and  to 
iiave  it  made  reasonably  safe  for  such  use. 
This  last  instruction  was  approved  in  Stewart 
T.  RiF>on,  38  Wis.  584.  The  parts  of  the  in- 
structions excepted  to  are  very  long,  but  the 
above  are  believed  to  be  sabstantially  correct 
as  en)l>odying  the  distinct  propositions  or 
principles  of  the  charge. 

Lastly*  It  Is  contended  that  the  damages 
assessed  by  the  jury  are  excessive.  The 
principal  ground  fur  this  contention  is  that 
the  material  findings  of  tlie  jury  on  the  for- 
mer trial  were  adverse  to  the  plaintiff.  It 
the  furmer  result  should  have  any  effect  upon 
the  diBposition  of  the  cause  un  the  last  trial, 
it  should  be  that  the  plaintiff  ought  not  to 
recover  anything.  If  the  first  result  should 
have  any  effect  upon  the  last,  it  sliould  have 
full  effect  But  it  should  have  no  effect 
whatever.  The  whole  object  of  a  new  trial 
would  be  defeated  by  any  other  rule.  The 
lasl  trial  shoutd  atand  or  fall  by  itself,  inde- 
pendently of  the  former  result.  The  extent 
of  the  personal  injury  of  the  plaintifE  was  the 
alrongly  contested  point  of  the  trial.  A  very 
l^rgv  part  of  the  voluminous  testimony  in  the 
casH  was  addressed  to  ttiat  pt>int.  The  Jury 
bad  the  very  best  means  of  determining  how 
much  damages  tlie  plaintiff  ouglit  to  receive, 
and  $2,250  is  not  an  exorbitant  sum  for  sm  li 
an  Injury.  The  learned  circuit  jmlgfl  consid- 
ered tiiis  matter  fully  on  the  motion  for  a 
new  trial,  and  had  superior  means  of  know- 
ing whetlier  the  verdict  whs  fur  too  great  an 
amount,  in  view  of  the  plaintiff's  injury,  ac- 
corUing  to  the  evidence,  and  lie  declined  to 
interfere  with  the  verdict.  Many  cases  are 
cited  by  the  learned  counsel  of  the  appellant 
to  sliow  the  verdict  excessive,  ami  many 
cases  are  cited  by  tlie  learned  counsel  of  the 
respondent  to  show  that  it  is  not.  Cases  are 
so  diverse  that  one  can  scarcely  be  a  prece- 
dent for  another  on  this  question.  Accord- 
ing to  the  rule  that  a  new  trial  wilt  nut  be 
granted  on  this  ground  unless  the  verdict  is 
so  excessive  as  to  show  thiit  tbe  jury  were 
mi-sled  by  prejudice,  pasaiun,  or  ignorance. 
We  do  noi  think  it  our  duty  to  interfere  with 
it.  Jolinsou  V.  liailway  Co.,  <)4  Wis.  425,  25 
li.  W.  iiep,  223.  The  judgment  of  the  cir- 
cuit court  is  affirmed. 


BOOBRS  V.  CHEnRIEB. 

{Supreme  Court  of  Wtseonsin.  Nor,  5, 1889.) 
JuDOuatn  8T  CONnssTON — ATriDi.TiT— Ezbcd- 

1.  R«T.  8L  WtB.  {  2896,  relating  to  tbe  oonfe*. 
eloa  of  jodgmaak,  requires  the  plainUiE,  or  aoine 


(Wis. 

one  in  his  behalf,  to  make  and  annex  to  Ua  eoi»- 
plaint  an  afSdavit  stating  the  amount  due  or  to  be- 
come due  OD  the  note  or  bood  sned  on.  Held,  that 
an  BfQdavlt  wblob  states  that  It  was  made  by  tbe 
affiant  as  attorney  of  tlie  plaintiff,  be  not  being  a 
resident  of  the  county  wherein  tbe  action  Is 
brongbt,  and  that  the  facta  stated  In  the  oomplaiat 
are  true,  the  amount  dne  on  the  note  Mng  one  of 
them,  is  BoflloieDt  as  affalnst  ooewho  claims  goods 
by  conveyance  from  the  debtor  after  tbe  levy  of 
an  execution  isaaed  upon  the  judgment  so  con- 
fessed. 

a.  Where  an  exeontkm  is  prematurely  levied, 
before  atransorlpt  of  snob  judgment  is  fluid  in  tbe 
oBQce  of  tbe  clerk  of  ttie  court  of  tbe  county  in 
which  tbe  levv  is  made,  as  required  by  Rev.  St. 
Wis.  ff  8971,  the  filing  of  such  transcript 

thereafter  cures  the  defeot  as  to  all  persons  who 
make  ol^m  to  tbe  goods  levied  on  by  oonveyanee 
from  the  defendant  in  the  exeentloa  made  sutasfr' 
quently  to  the  filing  of  the  transcript. 

Appeal  from  circuit  court.  Crawtonl  ooun- 
ty;  Gbobok  Clbhbntsom,  Judge. 

Trover  by  John  H.  Uogers  against  Paul 
Cberrier.  There  was  judgment  for  plaintiff, 
and  defendant  appeals. 

Proctor  A  Skaar,  for  appellant.  O.  B, 
Wytnan  and  W,  8,  Field,  for  xespundent. 

Tatlor,  J.  The  evidence  In  this  case 
shows  that  the  appellant,  as  sheriff  of  Craw- 
ford county,  on  the  20th  day  of  July,  1886, 
levied  upon  a  stock  of  goods  belonging  to 
Uenry  £.  Rogers,  by  vi  rl  ue  of  an  execution  is- 
sued out  of  the  circuit  court  of  Vernon  coun- 
ty, upon  a  judgment  in  favor  of  H.  McKle 
against  Henry  £.  Rogers.  Judgment  was 
entered  July  19,  188tt,  and  was  docketed  in 
Crawfoni  conntyon  July2U,  1886, at  8oVlook 
p.  u.  It  also  appears  that  the  appellant  lev- 
ied upon  such  stock  of  goods  by  virtue  of 
such  execution  aliout  2  o'clock  p.  m.  on  the 
said  20tb  of  July,  1886.  The  execution 
was  regular  on  its  face,  and  recited  that  the 
judgment  had  been  docketed  in  Crawford 
county.  On  the  6th  day  of  August.  1886> 
and  while  the  sheriff  was  in  possesnion  of 
said  stock  of  goods,  claiining  to  hold  tliem  by 
virtue  of  said  execution,  tlie  said  Henry  £. 
Rogers  executed  a  bill  of  sale  of  such  goods 
to  the  plaintiff  and  respondent  in  this  action, 
reciting  in  said  bill  ut  sale  a  consideration  of 
•1,132.  After  receiving  this  bill  of  side, 
and  on  the  7th  day  of  August.  1886,  the  said 
plaintiff  demanded  the  possession  of  aaid 
stock  of  goods  from  the  appellant,  and  lie  re- 
fused  to  deliver  the  same.  Thereafterthls 
action  was  commenced,  to  recover  tbe  thIuo 
of  said  goods.  After  hearing  the  evidence, 
the  court  rendered  a  judgment  In  favor  of 
the  plaintiff  for  tlia  value  of  saM  goods.  From 
such  judgment  thedefendant  appealed  to  this 
court. 

Thecourt,  under  astipulation  of  the  parties, 
decided  all  the  issues  in  tbe  case  except  as  to 
the  value  of  tbe  prot>eriy.  Tbe  court  found 
that  the  judgment  upon  which  tbe  execution 
was  issued  was  void,  because  the  atlidavit, 
required  in  such  cases  by  section  2896,  Rev. 
St.,  to  be  made  and  annexed  to  the  complaint, 
was  not  made.  The  court  also  found  as  a 
fact  that  no  transcript  of  the  judgment  was 
filed  in  Crawford  county  until  after  tbe  sher- 
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iff  had  mnde  hfs  levy  upon  snch  stock.  It  is 
not,  however,  found  that  the  slieriflF  knew 
that  fnct  at  the  time  he  made  )iia  levy.  The 
coart  does  not  find  as  a  question  of  iaw  that 
the  sheriflTs  claim  to  the  property  under  such 
levy,  after  the  tranBcrlpt  was  in  fact  filed, 
was  nota  lawful  claim  ff  fclie  Judgment  upon 
which  the  execution  issued  was  a  valid  judg- 
ment. The  judgment  upon  which  such  exe- 
cution was  issued,  was  a  judgment  entered 
np  in  the  circuit  court  of  Verhon  county  up- 
on a  nute,  with  a  warrant  of  attorney  to  con- 
fess judjEment  thereon  attached  thereto.  The 
Judgment  record  shows  that  a  oomtilaint  whs 
filed  upon  the  note  In  regular  form,  settitig 
out  the  note,  and  claiming  that  there  was 
due  on  such  note  at  the  time  of  filing  siich 
complaint  the  sum  of  $4,000  principal  and 
•157.23  interest,  and  demanded  judgment 
for  that  sum.  Attached  to  such  comptalnt 
is  the  following  altidavit:  "State  of  Wiscon- 
sin, Vernon  county — ss.:  O.  Il.Skaar,  being 
duty  sworn,  s»ys  that  he  is  one  or  the  attor- 
neys of  the  plaintiff  in  this  action;  that  tlie 
within  complaint  Is  true  of  lils  own  knowl- 
edfTBt  excfpt  as  to  those  matters  therein 
stated  upon  information  and  belief,  and  as  to 
those  mnttprs  he  believes  it  to  be  true.  De- 
ponent further  says  that  the  reason  why  the 
veriticntion  Is  not  made  by  the  plaintiff  Is 
that  the  plaintiff  is  not  within  the  county  of 
Vernon,  where  deponent  resides;  that  the  ac- 
tion is  founded  upon  a  written  instrument  for 
the  payment  of  money  only,  and  such  instru- 
ment is  In  the  possession  of  deponent;  and 
that  his  knowledge  and  tiie  grounds  of  his 
belief  are  derived  from  said  InstrumenL  O. 
R.  £>KAAR.  Sworn  to  before  me,  tlds  19th 
day  of  July,  A.  D.  1886.  H.  P.  Proctor. 
Kotary  Pubiic,  Vernon  county.  Wis." 

J.  G.  Ofltcer  appeared  as  attorney  for  the 
Mefendant  and  filed  the  following  answer: 
"Circuit  court,  Vernon  county.  H.  McKie. 
Plaintiff,  against  Henry  E.  Rogers.  Defend- 
ant. Answer.  And  bow  comes  the  above- 
named  defendant,  by  J.  C  Ofilcer,  his  attor- 
ney, and  by  virtue  of  the  power  of  attorney 
hereto  annexed  waives  the  service  of  process 
upon  ttiP  said  defendant,  and  enters  bis  ap* 
pearance  herein,  and  confesses  all  the  allega- 
tlona  In  the  plaintiff's  com|dalnt.  and  that 
there  ts  due  from  the  defendant  to  the  plain- 
tiff on  the  note  deecrlbed  therein  the  som  of 
fourthouaand  two  handred  and  seven dolhue 
and  twenty-three  cents,  and  herel^  oonfeeses 
and  autborizea  Judgment  for  that  amount, 
togflher  with  costs,  and  now  here  releases 
all  errors  which  may  intervMie  In  entwing 
np  Judgment  hereon  and  In  issuing  execu- 
tion on  saeh  Judgment,  and  waives  notice 
of  the  taxation  of  said  oosts,  and  consents 
that  the  sune  may  be  taxed  and  allowedat  the 
sum  of  fourteen  and  three  one-hundredths 
dollars.  J.  G.  Offiobb,  Defendant's  Attor- 
ney. **  It  will  be  seen  from  the  papers  found 
in  the  Judgment  roll,  that  the  powerof  attOE^ 
ney  to  confess  judgment  anthorlzed  the  attor- 
ney who  signed  the  ougnovit  "to  widve  and 
release  all  errors  that  may  intervene  in  en- 


tering said  judgment  or  Issuing  execution 
thereon,"  etc.  It  will  also  be  seen  that  by 
the  answer  filed  the  attorney  for  the  defend- 
ant "releases  all  errors  which  may  Intervene 
in  entering  up  judgment  hereon  and  in  issu- 
ing execution  on  such  judgment.** 

Is  this  judgment  void,  as  held  by  the  court 
below,  for  want  of  the  aflldavit,  required  by 
said  section  2896,  Rev.  St.?  After  a  careful 
consideration  of  the  question,  we  think  such 
judgment  is  not  void,  especially  as  between 
the  parties  to  such  judgment.  In  this  case, 
the  plaintiff,  having  taken  title  totlie  proper- 
ty knowing  that  the  sheriff  was  in  possession 
thereof,  holding  the  same  under  such  judg- 
ment and  execution,  is  in  no  better  situation 
than  the  defendant  in  the  execution  would 
be  bad  he  brought  the  action.  Section  2896, 
Rev.  St.,  so  far  as  applicable  to  this  case, 
reads  as  follows:  "The  plaintiff  shall  fllo 
with  his  complaint  an  answer,  signni  by  the 
defendant,  or  some  attorney  In  bis  behalf, 
confessing  the  amount  claimed  In  the  com- 
plaint, or  some  part  thereof;  and  in  case 
such  answer  is  signed  by  an  attorney,  an  in- 
strument Biithurizing  judgment  to  be  con- 
fessed or  entered  shall  be  produced  to  the 
court  or  judge  signing  the  judgment,  and 
shall  be  maile  a  part  of  the  Judgment  roll. 
The  plaintiff,  or  some  one  In  his  behalf,  shall 
make  and  annex  to  the  complaint  an  affidavit 
stating  the  amount  due  or  to  become  due  on 
tlie  note  or  bond;  or.  if  such  note  or  bond  is 
given  to  secure  any  contingent  liability,  tlie 
affidavit  must  state  concisely  the  facts  con- 
stituting Burh  liability,  and  must  show  that 
the  sum  confessed  doesnotexoeed  the  same." 
The  judgment  roll  in  this  otise  shows  a  com- 
plaint, which  sets  out  the  note,  and  states  the 
amount  due  tliereon.  It  shows  an  answer 
filed  by  an  attorney,  confessing  the  amount 
due  on  said  note.  It  shows  the  note  Itself, 
and  the  warrtmt  of  attorney,  which  author- 
izee  the  attorney  to  file  an  answer  confessing 
ttie  amount  due,  and  that  such  note  and  war^ 
rant  of  attorney  were  presented  to  the  judge 
who  signed  the  judgment  roll;  and  they  con- 
stitute a  part  of  such  roll.  The  jadgment 
roll  also  shows  Uiat  an  affidavit  was  made 
and  ann«ted  to  the  oom[^nt,  a  copy  of 
which  is  given  above.  Is  not  this  ^davlt  a 
oompllance  witii  the  statute?  It  is  a  comi^I- 
anoe,  so  far  aa  the  statute  requires  the  affi- 
davit to  be  mode  and  annexed  to  the  com- 
plaint It  Is  lUso,  we  think,  a  compliance  bo 
far  ss  It  is  necessarr  to  be  made  by  the  phiin- 
tiff,  or  someone  in  hla  behalf.  It  states  that 
it  is  made  by  the  affiant  as  the  attorney  of 
the  plaintiff,  and  is  made  by  him  because  the 
philntiff  Is  not  a  resident  of  the  county  where 
the  action  was  commenced.  We  think  there 
is  enough  appearing  on  Uie  face  of  the  affi- 
davit to  show  that  it  was  made  on  behalf  of 
the  plaintiff.  Bialkie  v.  Oriswold.  10  Wis. 
298;  McGabe  v.  Sumner,  40  Wis.  386;  Wile? 
V.  Anltman,  58  Wis.  560-668, 11 K.  W.  Bep. 
32.  If  there  be  any  objection  to  the  affldavlti 
it  is  that  it  does  not  state  the  «nount  due 
npon  tlie  nota  It  la  trne  that  the  amount 
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^ue  on  the  note  is  nut  stated  in  the  affidavit 
itself;  but  the  amoant  due  on  the  note  is 
stated  in  the  complainti  and  the  affidavit 
states  that  the  facts  stated  in  the  complaint 
are  true  to  the  knowledge  of  the  person  mak- 
ing the  affidavit.  Suppose  this  affidavit  bad 
been  made  hy  the  plaintifl  in  the  action, 
wouid  he  not  be  guilty  of  perjury  in  making 
the  affidavit,  if  he  knew  the  amount  stated  as 
due  in  the  complaint  was  not  then  due?  It 
seems  to  me  very  clear  that  he  would  be 
equally  gnilty  as  be  would  have  been  if  he 
bad  stated  in  his  affidavit  that  at  the  time  of 
making  the  same  there  was  the  same  sum 
due  on  the  note  set  out  in  the  complaint  as 
was  stated  in  the  complHint.  But,  if  it  be 
admitted  that  there  might  be  a  just  criticism 
made  as  to  the  sufficiency  of  such  affidavit, 
still,  as  between  the  parties  to  the  action,  the 
judgment  is  not  void,  although  it  might  be 
voidable,  and  set  aside  on  the  motion  of  the 
defendant.  But  in  such  case,  when  the 
Judgment  has  been  entered  upon  a  warrant 
of  attorney,  wliich  authorizes  the  attorney 
Gunfesaing  the  judgment  to  release  errors, 
and  when  such  errors  have  been  released  by 
such  attorney,  the  court  would  not  set  aside 
the  judgment  even  on  motion,  in  the  absence 
of  any  equities  on  the  part  of  the  defendant. 
See  Van  Steenwyck  v.  Sackett,  17  Wis.  64^^- 
657;  McCabe  v.  Sumner,  40  Wis.  38&-389: 
Beiley  v.  Johnston,  22  Wis.  279.  286;  Pirie 
V.  Hughes,  43  Wis.  531,  534;  Bunnell  v. 
Gray.  96  Wis.  574,  581;  Miller  v.  Eurle,  24 
N.  Y.  110;  Neusbaum  v.  Keim.  Id.  326; 
Hopkins  v.  Nelson,  Id.  618;  Frasier  v. 
Frasier,  9  Johns.  80.  The  cases  of  Nichols 
y.  Kribs.  10  Wis.  76;  Thompson  v.  Hiutgen, 
11  Wis.  116,  and  others  of  the  like  nature, 
were  cases  arising  under  a  statute  which  au- 
thorized a  oonfessiou  of  judgment  without  a 
warrant  of  attorney,  and  in  wbich  there  was 
no  authority  to  release  errors  on  the  part  of 
any  one.  The  above  cases,  we  think,  fuUy 
establish  the  rule  tliat  the  Judgment  entered 
in  this  case  was  not  void  as  against  tlie  de- 
fendant in  the  judgment;  nor  do  we  think 
that  the  same  would  have  been  set  aside  as 
irregular,  even  upon  the  motion  of  the  de- 
fendant, in  the  absence  of  anything  showing 
that  it  was  inequitable  aa  against  him. 
While  the  judgment  stood  it  was  sufficient  to 
Justify  the  sheriff  in  levying  the  execution  is- 
sued thereon. 

But  it  Is  said  the  execution  was  prema- 
turely issued,  and  so  was  uo  justiOcation  to 
the  slierifC.  Under  oar  statute  an  execution 
cannot  be  regularly  issued,  running  to  the 
sheriff  of  a  oounty  other  than  that  in  which 
the  Judgment  is  rendered,  until  a  transcript 
of  such  judgment  has  been  filed  in  the  office 
of  the  clerk  of  the  court  of  such  other  county. 
Bee  sections  2901,  2971.  Sev.  St.;  Kentzler 
V.  Railway  Co.,  47  Wis.  645,  8  N.  W.  Rep. 
869;  Drake  r.  Harrison.  69  Wis.  113,  83  N. 
W.  Bop.  81.  Under  tlie  statute  and  the 
above  decisions  then  can  be  no  doubt  but 
that  the  execution  in  this  case  was  prema- 
turely issued,  as  it  was  issued  and  the  levy 


made  several  hours  before  the  transcript  ol 
the  judgment  was  filed  in  Crawford  county, 
although  it  was  filed  on  the  same  day.  We 
think,  however,  the  subsequent  filing  of  the 
transcript  cured  the  defect  as  to  all  persons 
who  make  claim  to  the  property  levied  upon, 
by  a  conveyance  from  the  defendant  in  the 
execution,  made  subsequently  to  the  filing  of 
such  transcript.  This  has  been  repeatedly 
held  by  the  courts  In  New  York  undera  simi- 
lar state  of  facts.  See  Clute  v.  Glute,  4  Denio, 
241;  Saiue  v.  Same.  3  Denio,  263;  Chichester 
v.  Cande,  3  Cow.  39;  and  several  other  cases 
cited  by  the  learned  counsel  for  the  appellant 
in  their  brief.  The  court  said,  in  the  case  of 
Olute  V.  Clute:  "Until  the  record  of  Judg- 
ment is  filed,  an  execution  Issued  thereon  is 
not  only  irregular,  but,  as  was  observed  by 
Gliief  Justice  Sataob  '  it  is  a  mere  nullity.' 
Marvin  v.  Herrick,  5  Wend.  109.  But  on 
the  fllingof  the  record  it  ceases  to  beanullity, 
and  thenceforth,  there  being  a  regular  judg- 
ment to  uphold  the  execution,  it  becomes  ef- 
fective against  the  defendant  therein,  as  well 
as  others  wlio  have  an  interest  in  the  questiou. 
Small  T.  McChesney,  3  Cow.  19.  "  We  see  no 
reason  for  holding  that  In  such  case  it  is  neo- 
essary  to  withdraw  tbe  execution  from  the 
hands  of  the  sheriff,  and  redeliver  it  to  him. 
or  to  Issue  a  new  execution,  in  order  to  make 
it  effective.  There  is  nothing  in  thecaseeof 
Kentzler  v.  Railway  Co..  and  Drake  v.  Har- 
rison, supra,  in  conflict  with  the  rule  as  stated 
by  the  New  York  courts.  In  the  first  case 
the  execution  was  issued  from  the  Dane 
county  circuit  court  to  sheriff  of  Milwaukee 
county,  and  it  does  not  appear  that  a  tran- 
script of  judgment  had  ever  been  filed  in  the 
court  of  Milwaukee  county,  either  before  or 
after  the  issuing  of  tbe  execution.  This 
court  held  the  execution  void,  and  that  It 
would  not  support  a  garnishment  in  aid  of* 
such  void  execution.  In  the  case  of  Drake 
v.  Harrison  tliere  was  no  question  raised  ai 
all  similar  to  tbe  one  ill  this  case.  Whether 
the  execution  should  be  held  gopd  on  tbe 
ground  that  tbe  transcript  was  filed  on  the 
same  day  it  was  issued,  although  after  its  is- 
sue, need  not  be  determined  in  this  case,  as 
we  hold  that,  as  between  the  parties  to  tbe 
action  and  all  those  claiming  under  such  par^ 
ties  by  title  acquired  subsequently  to  the  fil- 
ing of  the  transcript,  tbe  right  of  the  sheriff 
to  hold  the  property  under  tbe  execution  is 
paramount.  The  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  reader  Judgment  in  favor 
of  the  def  ttidaiit  la  the  action. 


Bank  of  Shebotoah  «.  TaiuiHa. 
(Supreme  Court  of  WisconHn.  Kor.  6, 188S.) 
AUAB  Execution. 
1.  On  motion  of  defendant  to  set  aside  an  allot 
ezeontion,  issaed  for  the  unpaid  balance  of  a  jadg- 
ment,  it  appeared  that  the  judgment  was  oon^ 
poBed,  among  other  items,  of  a  certain  sum  wlUdh 
had,  by  mutual  aereement,  been  credited  on  a 
mortgage  held  by  plaintiff  against  defendant,  and 
charged  as  a  ronning  aooounu  Bj  lodoiMOieat 
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on  the  ezoenlion  Imed  on  Mdd  jodgmoDt  the 
plaintiff  h«d  Instructed  the  sheriff  to  collect  the 
amount  thereof,  less  the  sum  above  mentioned, 
belleTing  such  sum  to  be  still  secured  by  the  mort- 
gage. On  foreclosnre  of  the  mortgage  the  court 
field  that  the  sum  so  credited  was  not  secured 
tberebv,  but  It  was  adjudged  "that  the  plaintiff 
have  the  right  to  enforce  any  claim  for  the  same 
so  far  as  the  said  former  judgment  *  *  *  is 
unsatisfied.  **  Held,  that  the  aUat  ezeoiitlOB  was 
properly  twnsd,  psrUoolarl^  as  the  amount  real- 
bed  on  the  sale  failed  to  satisfy  the  balance  left 
•Iter  making  the  deduction. 

S.  An  «noer  having  in  his  hands  several  exe- 
«atlone  against  the  same  defendant  nutjr  properly 
-»ply  the  proceeds  of  asale  onder  the  lactone  to 
the  payment  of  them  all,  in  the  order  in  which 
ttiey  were  received. 

S.  Thefaotthattiieslieriff haschai^Cedezoess- 
ive  fees  on  ezeontion  will  not  avail  the  jndgment 
defendant  Insapporfcot  a  motion  to  set  aside  an 
alUu  executton. 

Appeal  tnm  droutt  court,  Sheboygan 
ooanty. 

UoUon  hy  August  Trilling  to  aet  aside  an 
itliat  exeeutlOD,  issued  on  a  judgment  ren- 
dered against  Mm  In  favor  of  the  Bank  of 
Sheboygan.  The  motion  was  doiied*  and  de- 
fendant appeidfl. 

Itun0«  A  DmUon,  {O.  W.  FotUr,  of  coun- 
Ml,)  for  appellant.  Beamon  A  WilUams,  for 
napondent. 

Obton,  J.  This  Is  an  appeal  from  an  or- 
der of  the  circuit  court  denying  the  motion 
of  the  defendant  to  set  aside  an  order  of  the 
court  commissioner,  refusing  to  set  aside  an 
altos  execution  issued  upon  the  judgment  in 
the  action.  The  facts  of  record  and  otlier- 
vise  areas  follows:  The  judgment  In  the 
action  was  rendered  on  the  14th  day  of  Feb- 
ruary, 1887,  on  several  causes  of  action,  for 
the  sum  of  $3,742.13  damages  and  costs. 
One  of  the  causes  of  action  was  a  note  for 
•1.000,  dated  December  29, 1880,  payable  on 
demand  at  10  per  cent,  interest,  which  was 
also  a  part  of  the  sum  of  $5,000  which  the 
defendant  had  secured  by  a  mortgage*  and  it 
was  afterwards  agreed  that  said  $1,000 
should,  pro  format  be  credited  upon  the 
mortgage,  and  stand  charged  as  a  running 
account  against  the  defendant,  and  it  titus 
became  a  part  of  the  said  judgment.  In  the 
foreclosure  suit  on  said  mortgage,  these  facts 
appearing,  the  $1,000  was  credited  upon  the 
mortgage,  and  Judgment  rendered  for  the 
balance  of  said  $5,000,  and  it  was  adjudged 
In  said  suit  "that  the  plaintiff  have  the  right 
to  enforce  any  claim  for  the  same,  so  far  as 
the  aaid  farmer  judgment  of  said  plaintiff 
against  said  defendant.  August  Trilling,  Is 
unsatisfied. "  la  the  mean  time  an  execu- 
tion had  Issued  on  said  judgment,  and  prop* 
erty  had  been  sold  thereon  which  satisded  the 
judgment,  less  the  said  $1,000  and  interest, 
and  the  sum  of  $648.91.  The  execution  In 
form  was  tbrthe  entire  judgment,  but,  by 
direction  of  tlie  attorneys  <^  the  plaintiff  in- 
dorsed thereon,  the  sheriff  was  to  levy  and 
collect  said  Judgment  less  said  $1,000  and  in- 
terest, which  it  was  then  supposed  would  be 
a  part  of  aaid  judgment  of  foreclosure. 


In  direct  connection  with  these  last  stated 
facts  the  principal  ground  alleged  for  setting 
aside  the  alias  execution  may  be  considered, 
and  that  is  that  the  a2ia«  execution  could  ni^ 
lawfully  issue  for  that  part  of  the  judgment 
thus  excluded  from  the  levy  of  the  first  exe- 
cution by  the  direction  of  the  plaintiff.  It 
will  be  observed  that  the  first  execution,  on 
its  face,  was  for  the  whole  judgment.  There 
was  a  mere  direction  to  the  sheriff  not  to 
levy  and  collect  tiiis  $1,000  as  a  part  of  It; 
but,  treating  it  as  an  execution  for  only  part 
of  the  judgment,  then  we  do  nob  understand 
the  learned  counsel  of  the  appellant  to  claim 
that  an  alias  execution  might  not  Issue  for 
the  remainder  by  the  order  of  the  court:  for 
he  cites  the  case  of  People  r.  Chautauque,  1 
Wend.  73,  in  which  it  is  held  that  such  an 
execution  cannot  issue  as  of  course,  or  with- 
out an  order  of  the  court,  and  such  appears 
to  be  the  rule.  4Wait,  Pr.  32.  The  reason 
why  such  an  cdias  execution  should  not  issue 
as  of  course  Ui  stated  in  another  case  cited  by 
the  learned  counsel,  of  People  v.  Onondaga, 
3  Wend.  331,  that  a  defendant  ought  not  to 
be  harassed  by  repeated  executions.  The 
authority  of  Todd  v.  Botchford,  86  K.  T.  517. 
rests  upon  the  above  cases.  The  reason  of 
the  rule  above  stated  Is  wanting  in  this  case, 
because  an  alias  execution  was  necessary  for 
the  collection  of  the  $648.91.— the  balance 
not  made  upon  the  first  execution.  Irrespect- 
ive of  the  $1,000.  The  expenses  to  the  dfr> 
fendant  would  be  no  more -than  if  the  $1,000 
had  been  included  In  the  first  levy,  for  the 
balance  would  then  have  been  for  this  also. 
In  other  words,  if  the  $1,000  had  not  been 
excluded  from  the  first  levy.  It  would  have 
remained  unsatisfied,  the  same  as  the  above 
deficit  of  $648.91,  and  an  alias  execution 
would  have  been  necessary  for  the  oollection 
of  both.  But  if  an  order  of  the  court  was 
necessary,  we  have  seen  that  the  court  did 
so  order  In  the  case  between  the  same  partial 
for  the  foreclosure  of  the  mortgage. 

Another  ground  of  the  motion  was  that 
the  execution  of  the  plaintiff  ou^^t  not  to 
have  been  deferred  to  other  executions  in  the 
hands  of  the  sheriff,  which  were  fully  satis- 
fied. Ar^rding  to  the  evidence,  the  execu- 
tions were  levied  In  the  order  of  time  in 
which  they  came  into  the  bands  of  the  sher- 
iff, and  no  unlawful  preference  was  made. 

The  only  other  ground  for  setting  aside 
the  aliaa  execution  was  tiiat  the  sheriff  re- 
tained too  large  a  sam  for  his  fees  and  ex- 
penses  of  levy  and  sale.  This  mattw  can  be 
adjusted  only  between  the  plidnUff  ^d  the 
sheriff  by  motion,  on  which  the  slierUt  haa 
the  right  to  be  beard. 

It  is  Immatexlal  to  the  defendant  that  all 
the  other  grounds  of  the  motion  were  dispdsed 
of  on  the  motion  to  set  aside  the  fixst  exeoi^ 
tion.  by  &n  order  of  the  court  dated  October 
7, 1887,from  which  noappeal  has  beent^m. 

The  order  of  tiie  drcnlt  court  is  affirmed, 
aud  the  cause  remanded  for  further  proceed- 
ings according  to  law. 
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Gablavd  9t  al  r>.  Hicket  «t  aU 
(Supreme  Court  of  WUoonHn.  Dea  8, 18S9.) 
IiOOB  Aim  LoeoiNO— L1BN8 — Btatutbb— Kkpbai. 

1.  A  petition  for  a  lien  on  logs  for  supplies  used 
111  ODtUng,  haaling.  Bud  drlviogthem,  furnished  by 
a  pftrtnersbip,  whlob  petiUon  wia  slKiied  lay  only 
one  of  the  partners,  who  made  oath  Id  the  Toriflca- 
tioD  that  be  was  one  of  tbe  firm,  and  that  be  made 
tbe  veriflcation  In  behalf  of  himself  and  bis  co- 
partner, is  sufficient  to  give  the  partnership  a  lien, 
thoQgb  the  petition  claima  a  lien  upon  tbe  logs  only 
for  the  sum  due  "bim. " 

B.  Laws  Wis.  1887,  o.  BSO,  enacting  that  the 
provisions  of  Laws  Wis.  1886,  c  469,  giring  a  lien 
for  supplies  furnished  for  outtlag  and  driving  logs 
In  tbe  counties  named  therein,  shalt  be  Id  force  In 
Lincoln  county,  is  not  void  for  uncertainty ;  this 
method  of  enacting  laws  being  just  aa  efCectual  as 
though  the  entire  law  were  re-eo&oted  vertaUm. 

ft.  Bev.  St.  WlB.  I  4074,  prorldea  that  Mtlons 
at  law  or  in  equity  founded  on  a  repealed  stat- 
ute, "whether  instituted  before  or  after  tbe  re- 
peal thereof,  shall  not  be  defeated  or  impaired  by 
•uob  repeal,  but  shall  *  *  *  proceed  to  judg- 
ment Id  tlie  same  manner  *  *  *  as  If  tbe  re- 
pealed statute  continued  in  full  fgroe  to  the  day  of 
ilnal  judgment  thereon,  unless  therights  of  action 
■ball  DO  speolally  and  expressly  abrogated  or  done 
awsy  with  by  auoh  repealing  statute. "  Held,  that 
Laws  Wis.  1880,  o.  418,  which  provides  that  there 
shall  be  no  lien  for  supplies  under  that  act  except 
in  tbe  counties  of  Oconto  and  Douglas,  but  not  ex- 
pressly destroying  pending  actions,  does  not  defeat 
a  pending  actum  for  auppUes  furnished  in  Llnoolo 
oounty. 

Appeal  from  clrenit  oonrt,  Lincoln  connty. 

Fittt  ^  Porter^  {Aiban  A  Bamet  aod  Pin- 
fuy  A  Banbom,  of  counsel,)  for  appellantB. 
John  Van  Hmke,  {Bump  ifr  Hetzd,  SUver- 
thonit  Hurley,  Ryan  d>  Janet,  and  Vurtit  A 
Curtis,  of  counsel,)  for  respondents. 

Cole,  0.  J.  1.  The  objection  that  tbe  peti- 
tion fur  a  lien  upon  the  logs  was  not  sutH- 
ctent  Is  clearly  untenable.  It  states,  in  sub- 
stance, that  Hickey,  who  had  the  supplies,  is 
justly  indebted  to  tbe  firm  of  J.  C.  Oarlaud 
ft  Son  Id  the  sum  named,  and  that  such  in- 
debteilness accrued  for  supplies  furniRhed  and 
need  in  and  about  the  catting,  hauling,  and 
driving  of  the  logs  described  and  marked  as 
therdn  specided;  thai  the  supplies  were  fur- 
nished and  used  in  Uneoln  county  brtween 
the  12ih  day  of  December.  1887,  and  the  21st 
day  of  Januiuy,  1888;  that  the  d«bt  became 
doe  on  tbe  day  lut  named;  and  that  thesum 
of  •2112.49,  with  interest  thereon,  remains 
nnpidd.  The  petition  then  claims  a  lien  up- 
on tbe  logii  and  lumber  mwuloned  for  ttie 
■am  due  and  unpaid  to  "him.**  The  petition 
la  signed  by  F.  8.  Garland*  who  swears  in  the 
Teriiication  tlutt  he  iaune  of  tbe  firm  of  J.O. 
Garland  &  Son,  and  makes  the  verifioation  on 
belmir^of  himself  and  his  cf^rtner,  J.  G. 
Garhind,  and  tliat  he  knows  the  contents  of 
the  petition  to  be  true  of  bis  own  knowledge. 
It  is  objected  that  the  petition  should  be 
signed  by  both  of  the  plaintiffs,  or  by  an  at- 
torney for  them.  A  petition  made  by  one 
member  of  a  firm  for  and  In  belialf  of  such 
firm  Is  salfielent.  A  partner  is  an  agent  at 
Uie  firm,  and  haa  authority  to  act  in  its  be* 
iMir  In  such  matters.  This  proposition  la  too 
plain  forargument.  Thestatutereqnireothe 
petition  or  claim  for  a      to  be  made  In  writ- 


ing, and  to  be  signed  by  the  elfdmant  or  his 
attorney,  and  verified  by  the  claimant,  or  by 
some  one  in  his  belialf.  In  tbe  same  manner 
that  pleadings  in  civil  actions  are  TerlQed, 
setting  forth,  etc.,  section  8,  c.  469,  Laws 
1885.  We  snppose  pleadings  in  civil  actions 
may  be  verified  by  one  of  the  partners  fur 
the  firm,  and  that  it  is  not  necessary  for  all 
the  pnrtners  to  verify  them.  "It  is  clear  that 
the  petition  might  be  made  and  filed  by  either 
of  the  pai-tnersin  the  name  of  the  firm,  in  the 
alMence  of  the  other,  and  without  his  knowl- 
edge. Each  partner  Is  the  agent  of  the  firm 
for  the  transaction  of  all  matters  pertaining 
to  lis  ordinary  busineea  and  affairs."  Wliite- 
V.  Dumpke.  45  Wis.  454.  In  the  petition  the 
pronoun  **faim"  is  used  for  "them,"  but  this 
is  a  mere  clerical  inlstttke,  and  could  mislead 
no  one.  It  is  very  obvious  from  the  petition 
that  the  debt  was  a  debt  due  tbe  firm,  and  thai 
a  lien  was  claimed  on  beiialf  of  the  firm  for 
the  amount  due  it.  The  mistake  In  using  the 
word  "him"  for  "them"  did  not  vlUate  the 
petition,  and  should  be  disregarded. 

2.  Tliere  can  be  no  doubt  that  when  tbe 
supplies  were  furnished  in  tbe  winter  of 
1887-88,  and  when  the  action  was  com- 
menced in  the  municipal  ouurt  In  April, 
1888.  the  statutes  gave  a  lien  for  such  sup- 
plies in  Lincoln  county.  Chapter  4t>9,  Laws 
1885.  expressly  gave  such  lien  far  supplies 
in  the  counties  therein  named.  Stacy  v. 
Bryant,  73  Wis.  14,  40  N.  W.  itep.632:  Pat- 
ten V.  Lumber  Co.,  73  Wis.  233,  41  N.  W. 
Rep.  82.  True,  Lincoln  (»uuty  is  not  one  of 
the  counties  named;  but  by  chapter  530, 
Liiws  1887.  It  is  enacted  that  the  provisions 
of  chapter  469,  Laws  1885,  shall  apply  to  and 
be  in  force  in  Wood.  Lincoln,  and  Oneida 
countifS.  In  view  of  this  leglsiatlon,  how  it 
can  be  seriously  claimed  that  the  provisions 
relating  to  a  lien  for  supplies  given  by  the 
law  of  1885  do  not  apply  to  and  are  not  in 
force  In  Lincoln  county,  we  fail  to  compre- 
hend. Tbe  law  of  1887  exprassly  declares 
snch  provisions  shall  apply  to  and  be  in  force 
In  Lincoln  county,  and  there  is  no  doubt, 
amblgutty.  or  Indefinlteness  in  the  language 
of  the  law,  and  can  be  none,  as  to  the  intent 
of  the  leglsUture  to  make  them  aoi^iply.  It 
is  said  clutpter  680,  Laws  1887,  does  not  pro- 
vide ttiat  the  provisions  relating  to  a  lien  tm 
supi^ies  In  the  counties  named  in  chapter 
469,  Laws  1885,  sbaU  be  lu  foroe  in  Lincoln 
county.  This  Is  a  most  obvioas  mistake. 
Section  1  reads:  "Tbe  provisions  of  ohnpter 
469  of  tbe  Lawi  of  Wisoonsin  ftf  1885,  and 
the  several  acta  amendatory  thereof,  shall  ap- 
ply to  and  be  In  force  in  Wood,  Lincoln,  awl 
Oneida  counties."  What  language  conid  be 
more  clear,  definite,  and  precise  than  this? 
Whatever  provisions  xelating  to  a  Hen  tor 
supplies  were  contained  in  chaptn  469  of  the 
Laws  of  1885  were  In  force  in  Lincoln  coun- 
ty, if  language  means  anything.  It  is  true 
the  law  of  1887  speaks  of  the  "several  acU 
amendatory"  to  the  act  of  1885.  but,  if  then 
are  no  such  amendatory  acta,  evidenUy  there 
Is  nothing  to  which  ttiose  words  oaa  refer.. 
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But  tills  does  not  fmpair  or  render  doubtful 
the  application  of  any  of  the  provisions  of  the 
law  of  1885,  which  might  and  did  apply  to 
JJncoln  county,  as  well  as  to  the  counties 
which  were  named  in  chapter  469.  There  Is 
no  difficulty  whatever  In  applying  the  lien 
act  to  Lincoln  county,  and  ct^rtalnly  there  can 
be  no  rational  doubt  that  the  legislature  in- 
tended it  should  apply.  This  method  ut 
enacting  laws  is  sometimes  resorted  to  by 
the  legislature,  and  it  is  as  effectual  as  though 
the  entire  law  were  re-enacted  verbatim.  It 
is,  in  fact,  a  re-enactment  of  the  previously 
existing  statute  or  provisions  by  a  reference 
thereto,  as  was  done  in  Lumber  Co.  v.  Brown, 
73  Wis.  294,  40  N.  W.  Rep.  482.  As  the  in- 
tention of  the  legislature  is  entirely  clear  to 
give  a  lien  for  supplies  furnished  in  Lincoln 
county,  effect  must  be  given  to  the  statute 
upon  the  subject.  "It  would  be  a  palpable 
violation  of  judicial  duty  and  propriety  not 
to  do  so."  RvANp  C.  J.,  in  Attornqr  Oen- 
eral  v.  Eau  Claire,  37  Wis.  438. 

3.  Now,  has  the  plaintiffs'  right  to  a  lien 
for  supplies  furnished  in  Lincoln  county  been 
destroyed  or  taken  away  by  any  subsequent 
legislation?  They  obtained  a  judgment  for 
a  lien  in  municipal  court  in  the  spring  of 
1888.  From  that  judgment  the  defendants 
f4}pealed  to  the  circuit  court,  wliere  the  cause 
was  tried  in  October.  1888.  The  circuit 
court  decided  that  there  was  no  law  giving  a 
lien  for  supplies  furnished  in  Lincoln  coun- 
ty, and  on  that  ground  refused  such  lien,  bat 
gave  a  judgment  against  the  defendant 
Hickey.  who  was  the  debtor  for  the  amount 
set  forth  in  tlie  complaint.  The  plaintiifs 
tl)eD  took  an  appeal  to  this  court  from  that 
part  of  the  judgment  wherein  it  was  adjudged 
that  no  part  of  the  debt  was  a  lien  upon  the 
logs  described  in  the  complaint,  and  the 
cause  was  pending  In  this  court  when  chap- 
ter 413  of  the  Laws  of  1889  was  enacted, 
wbicli,  among  other  things,  provides  that 
there  shall  be  no  lien  for  supplies  under  that 
act  except  in  the  counties  of  Oconto  and 
Douglas.  Section  16.  It  is  claimed  that 
this  act  destroys  or  extinguishes  the  plaintiffs* 
right  to  a  lien  for  supplies,  thougli  this  ac- 
ttoQ  was  then  pending  in  this  court.  To 
aoatain  this  position  defendants'  counsel  rely 
Qpon  the  rule  of  law  that  a  repeal  of  a  stat- 
ute creating  a  right  of  action,  or  ^vlng  a 
nmedy.  Where  none  before  existed,  carries 
with  it  such  right  or  remedy  as  eompletely  as 
If  such  rqwaled  statute  had  never  existed, 
exoept  where  rights  bad  become  vested,  as  by 
final  judgment  in  the  action  under  socb  stat- 
ute before  Its  repeal ;  and  that  this  is  the  rule 
whdiher  the  claim  or  demand  founded  upon 
sucli  repealed  statute  be  in  course  of  prose- 
cution or  not  at  the  time  of  such  repeal.  On 
the  other  hand,  it  is  insisted  that  chapter  413 
has  no  efiEect  upon  the  plaintiffs'  rights,  or 
upon  the  judgment  which  theyliad  recovered 
befrae  this  act  went  Into  operation,  because 
that  act  does  not  expressly  destroy  pending 
actions  or  causes  of  action  to  enforce  such 
lien,  but  simply  repeals  the  laws  of  1885  and 
v.43N.w.no.  19—53 


1887.  under  which  the  action  was  brought, 
and  certain  conflicting  provisions  of  the  Re* 
vised  Statutes.  It  is  said  that  section  4974, 
Kev.  St.,  saves  this  action.  It  may  admit  of 
doubt  whether,  if  there  were  no  saving  stat- 
ute, the  repeal  of  a  law  giving  a  lien  for  sup- 
plies furnished,  in  the  position  the  case  stood, 
would  deprive  the  plaintiff  of  the  right  to 
enforce  It.  Be  that  as  it  may.  it  seems  to  us 
that  the  plaintiffs'  right  to  a  lien  is  saved  by 
section  4974.  Omitting  the  portions  of  that 
section  which  have  no  application  to  this 
case,  It  provides  that  the  repeal  of  a  statute 
hereafter  shall  not  defeat  or  impair  any  civil 
liability  Incurred,  or  rights  of  actions  ac- 
crued, under  sudi  statute  before  the  repeal 
thereof,  whether  or  not  in  the  course  of 
prosecution  or  action  at  the  time  of  such  re- 
peal; but  all  such  rights  of  action  created  by 
or  founded  on  such  statute,  liability  where- 
for  shall  have  been  incurred  before  the  time 
of  such  repeal  thereof,  shall  be  preserved  and 
remain  in  force,  notwithstanding  such  repeal, 
unless  expressly  abrogated  or  done  away 
with  by  the  repealing  statute.  And  actions 
at  law  or  in  equity,  founded  upon  such  re- 
peated statute,  whether  instituted  before  or 
after  the  repeal  thereof,  shall  not  be  defeated 
or  impaired  by  such  repeal,  but  shall,  not- 
withstanding  such  repeal,  proceed  to  judg- 
ment in  the  same  manner,  and  to  the  like 
purpose  and  effect,  as  if  the  repealed  statute 
continued  in  full  force  to  the  day  of  the  final 
judgment  thereon*  unless  the  rights  of  action 
shall  be  specialty  and  expressly  abrogated  or 
done  away  with  by  such  repealing  statute. 

We  cannot  see  any  escape  from  the  conclu- 
sion that  the  plaintiffs'  right  to  a  lien  upon 
the  logs  was  saved  by  this  statute.  There  is 
certainly  no  ground  for  saying  that  this  right 
was  specially  and  expressly  abrogated  by 
chapter  413.  Had  that  chapter  saved  the 
right  to  a  lien  which  had  accrued,  or  actions 
pending  to  enforce  such  lien,  given  by  the  re- 
pealed statute,  there  could  be  no  doubt  that 
the  repealing  statute  would  not  destroy  such 
lien,  and  it  la  within  the  power  of  the  legis- 
lature to  save  all  rights  accrued  or  actions 
pending  nnder  a  rep^ed  statute  by  express 
provisions  in  the  repealing  statute,  or  by  a 
general  prospective  statute.  Dillon  v.  len- 
der, 86  Wis.  844-350.  We  must  therefore 
hold  that  the  plaintlfb'  right  to  a  lien  upon 
the  logs  fdr  sappUes  furnished  in  Lincoln 
county  was  not  destroyed  by  chapter413.  It 
follows  from  these  viemt  that  the  judgment 
of  the  oirauit  court  must  be  reversed,  and 
the  cause  be  remanded  for  n  new  tilaL 


State  «.  Bobimson  et  aZ. 

{Supreme  Court  of  Minnesota.   Nov.  2t,  18S9.) 

MmriGIFAZ,  COBFORA.TIOK8— LlCBNSB  OT  DR1.TKBII.  - 

Tbe  provision  in  the  charter  of  the  city  of 
Mlnoeapolis  authorizinfc  the  city  oounoil "  to  lioease 
and  regulate  backmen,  draymen,  expreaBioeD,  and 
aU  other  persoos  engaged  iq  carryi&g  passeugen, 
baggage,  or  freight,  and  to  regulate  tbelr  oharges 
thereon, "  applies  only  to  those  who  are  engaged  hi 
busineu  sa  canriers  (n  persons  or  propartylor  Uk% 
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aod  DOt  to  those  who,  not  b^ng  engaged  In  saoh 
basiaese,  merely  hire  out  teamB  and  vehicles  to 
those  who  have  property  to  transport,  the  hirer 
himself  using  and  ooDtroUtDg  the  team  and  vehiole. 
iSyUabua  bu  the  Court.) 

Appeal  from  municipal  oonrt  of  Mtnnei^K>- 
11s;  Mahonet,  Judge. 

Conviction  of  D.  L.  Robinson  and  others 
for  a  violation  of  a  city  ordinance.  Defend- 
.  ants  appeal. 

Steele  A  Jtees,  for  appellants.  B.  Z>.  Mue- 
edit  A.  If,  Mall,  and  Moeee  B.  Clapp,  Atty. 
6en.»  for  tbe  Stat& 

Mitchell.  J.  The  ordinance  under  vhlch 
the  defendants  were  convicted  was  Hastimed 
to  beenacted  under  the  provision  of  the  char- 
ter of  the  city  of  Minneapolis  authorizing  the 
city  council  "to  license  and  regulate  hack- 
men,  draymen,  expressmen,  and  all  other 
persons  engaf^ed  in  carrying  passengers,  l>ag- 
gage,  or  freight,  and  to  regulate  their  charges 
thereon."  The  ordinance  provides  tiiat  "no 
person  or  persons  shall  hire  out,  keep,  or  use 
for  hire,  upon  the  streets  of  the  city  of  Min- 
neapolis, any  vehicle  of  any  description  or 
^name  whatever,  either  for  the  conveyance  of 
passengers,  or  for  the  conveying  or  transpor- 
tation of  goods,  wares,  or  merchandise,  or 
■other  articles,  from  place  to  place  within  said 
«ity,  without  a  license  so  to  do."  It  is  un- 
necessary to  consider  whether  the  evidence 
brings  the  case  within  tbe  provisions  of  tbis 
ordinance;  for,  if  it  does,  we  are  satisfied 
that  tbe  ordinance  would  not  be  authorized 
by  the  charter.  The  provision  of  the  charter 
reftrred  to  is  a  grant  of  police  power  de- 
signed to  operate  alone  upon  those  who  are 
engaged  In  business  In  the  city  as  carriers  of 
persons  or  property  tat  hire,  and  to  so  regu- 
late them  as  to  prifventextortion,  imposition, 
or  wrong  to  strangers  or  others  who  employ 
them  for  that  purpose.  This  is  a  rightful 
exercise  of  the  police  power,  and  one  which 
has  never  been  qut^stioned.  As  both  parties 
seem  to  have  tried  the  case  upon  a  somewhat 
erroneous  tiieory  of  tbe  law,  tbe  evidence  as 
to  the  nature  of  defendants'  business  and 
their  manner  of  conducting  it  is  not,  perhaps, 
as  full  or  explicit  as  it  might  have  been. 
But,  aa  we  understand  it,  the  defendants 
were  not  at  all  engiiged  in  business  as  carriers 
of  persons  or  property;  but  they  owned  a 
number  of  wagons  and  teams,  which  they 
hired  out  by  the  day  to  those  who  had  goods 
or  freight  to  transport,  the  hirer  himself  us- 
ing and  controlling  the  team,  and  the  de- 
fendants charging  him  in  proportion  to  the 
time  he  used  it.  In  short,  that  the  business 
of  defendants  was  conducted  precisely  as  that 
of  a  livery<man,  the  only  difference  being 
that  in  the  latter  the  team  and  vehicle  are 
usually  hired  for  the  purpose  of  being  used 
ill  the  transportation  of  pbisons,  while  in  the 
former  they  were  let  to  be  used  in  carrying 
property.  Thus  viewed,  the  case  comes  witli- 
in  neither  the  letter  nor  spirit  of  such  police 
regulations  as  are  contemplated  by  the  chaiv 
ter.  Judgment  reversed. 


Goulds  et  al.  «.  Brofht. 
(Suprtme  Court  of  l^nesoUu  tfor.  SB,  1888l) 
Balb— Ihplibd  Wabsantt. 
1.  If  an  order  be  given  to  a  manatactnrer  or 
dealer  for  a  apedfto  article  of  a  known  and  reeog- 
nlied  kind  and  deaoriptlon,  and  if  the  defload  and 
described  thing  be  actoaliy  supplied,  there  Is  no 
implied  warranty  tbat  It  will  answer  the  purpose 
Ur  which  it  Is  intended  to  be  used. 

a.  The  only  implied  warrui^  or  condition  ct 
the  oontraot  la  tbat  it  will  oonf  orm  to  tbe  desorhK 
Uon,  and  be  of  good  workmanship  and  matnlaia 
(SyllabuM  by  the  Court.) 

Appeal  from  district  court.  Brown  county; 
Webbbk,  Judge. 

J.  M.  Thompson  and  S£.  C.  Ao&erteon,  for 
appellant.  Lind  A  Hagherg  and  ffeo.  W, 
Somerville,  for  respondents. 

MrroHBLL,  J.  The  plaintiffs  were  manu- 
facturers of  and  dealers  in  an  earth-boring 
auger  and  appurtenances,  known  as  the 
"Challenge  Auger  Outfit."  of  which  th^ 
had  published  and  circulated  descriptive  cata- 
logues, one  of  which  they  sent  to  defendant. 
This  catalogue  contained  cuts  or  models  of 
the  outfit  when  put  up  and  at  work,  and  of 
tlie  auger,  and  enumerated  tbe  various  tools, 
etc.,  of  which  a  full  outfit  consisted,  whi<d) 
were  stated  to  include  "everything  needed  to 
borea  well, exci^pt  wood-work foraderrick." 
It  also  gave  the  prices  of  different  sized  au- 
gers up  to  20  inches,  and  stated  tbat  plain- 
tiffs could  make  to  order  larger  sises,  if  de- 
sired, but  that  they  did  not  advise  this,  since 
a  smaller  one  would  answer  all  purposes,  and 
that  when  It  is  required  to  make  a  large  hole 
it  was  better  to  use  a  reamer.  The  catalogue 
further  stated  these  augers  have  been  on 
the  market  too  long,  and  are  too  well  known, 
to  need  any  lengthy  explanation  or  guaranty 
on  our  part.  We  would  simply  say  that  our 
auger  is  designed  to  work  in  soft  mt^erlal 
only;  and  for  a  low-priced  auger  outfit  the 
Challenge  is  equal  to  any."  From  this  cata- 
l(^ue  defendant  ordered  a  24-iiKh  auger,  to 
which  plaintiffs  relied,  saying  that  they 
would  not  recommend  as  lai^  an  anger  as 
tbat,  as  tliey  thought  a  15-iuch  was  am{dy 
large  enough.  To  this  defendant  replied, 
ordering  a  ^Inch  auger  outfit  complete,  with 
reamer  to  make  a  8(Mnch  hole.  In  response 
to  this,  pbtintifbreplieJ,  saying  thf^ they  had 
so  little  call  for  augers  over  15-inch  diameter 
that  they  did  not  carry  them  in  Mock;  that 
the  larger<sized  augers,  unless  in  the  hands 
of  a  man  of  considerable  experience  and  in  a 
country  to  which  they  are  particularly  adapt- 
ed, were  generally  very  unsatisfactory;  that 
they  worked  unnecessarily  heavy  and  slow; 
and  that  an  auger  16  or  less  answered  all  por- 
po8»;  tbat  they  could  not  fill  tbe  order  for  a 
20-inch  au^r  for  some  time,  and  did  not  con- 
elder  it  advisable  to  make  a  reamer  for  a  20 
auger  for  a  30  h<de;  that  th^  could  send  de- 
itendant  a  15  augw  outfit  complete,  wit^ 
reamer  to  make  a20  hole,  in  a  fewdays.  To 
this  defendant  replied  by  telegram,  ordering 
a  15  auger,  to  make  a  20-inch  hole,  which  w- 
der  plaintiffs  filled,  and  sent  him  the  machine. 
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Tli(tcommimicat]onii  between  thepHities  were 
hI)  by  letter  or  telegram.  When  sued  for  the 
purchase  price,  the  defense  was  thnt  the  au- 
ger ootSt  was  warranted  to  be  suitable  for, 
and  would  perform,  the  work,  and  would  an- 
swer the  purpose  for  which  it  was  uiade,  to- 
wit,  boring  wells;  that  in  fact  It  was  not 
suitable  for  and  would  not  perform  sach 
work  or  answer  such  purpose. 

It  is  not  clnlmed  but  that,  so  far  as  the 
plan  and  oiake  of  the  outQt  is  concerned,  de- 
fendant got  just  wlint  be  ordered;  but  the 
complaint  is  that  it  did  not  and  would  not  rea- 
sonablj  answer  the  purpose  for  which  it  was 
designed.  There  isoerUiinlynoexpress  war- 
ranty contained  either  in  the  catalogue  or  the 
correspondencp  between  the  parties.  AH  that 
was  anywhere  said  about  the  bind  of  material 
the  auger  was  designed  towork  in,  or  the  prop- 
er size,  etc.,  being  evidently  merfly  precau- 
tionary or  advisory.  It  is  claimed,  however, 
that  there  was,  under  the  circumstances,  an 
implied  warranty  that  the  article  was  rea- 
sonably fit  fur  the  use  or  purpose  for  which 
^  it  was  made  and  intended  to  be  used,  to-wit, 
boring  wells.  As  the  contract  was  in  writ- 
ing, no  warranty  not  expressed  or  implied  by 
its  terras  can  be  added,  either  by  impiicatioii 
of  law  or  by  parol  proof.  Whitmore  v.  Iron 
Co.,  2  Allen,  52.  As  to  wlien  there  is  and 
wlien  tht  re  is  not  an  implied  warranty  that 
an  article  ordered  from  a  manufacturer  or 
dealer  shall  be  reasonably  lit  for  the  purpose 
for  which  it  was  made  or  designed  to  be  used 
is  a  question  upon  which  much  has  bet-n  said 
and  written.  As  to  the  general  rule  appli- 
cable to  the  question,  all  ttie  leading  author- 
ities are  substantially  agreed,  although  they 
state  it  somewhat  differently,  and  are  not  al- 
ways agreed  in  the  application  of  it  to  the 
partlcutor  faets  of  a  given  cause.  As  stated 
in  2  Benj.  Kales,  987,  988,  the  role  is: 
"  Where  a  manufucturer  or  a  dealer  contracts 
to  supply  an  article  which  he  manufactures 
or  produces*  or  in  which  he  deals,  to  be  ap- 
plied to  a  particular  purpose,  so  that  the  buy- 
er necessarily  trusts  to  the  judgment  or  skill 
of  the  manufacturer  or  dealer,  there  Is*  in 
tliat  case,  an  Implied  term  of  warranty  ttiat 
it  shall  be  reasonal>ly  fit  for  the  purpose  to 
vfUicb  it  is  to  be  applied.**  "But  when  a 
known  described  and  detined  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be 
required  by  the  purchaser  for  a  particular 
purpose,  still  If  the  known.  deQned.  and  de- 
scribed thing  be  actually  supplied  there  is  no 
warranty  that  it  shall  answer  tiie  particular 
purpose  intended  by  the  buyer."  In  short, 
that  there  is  nu  implied  warranty,  where  the 
buyer  gets  what  he  bargains  for.  though  it 
does  not  does  not  answer  his  purpose.  In 
I^ake,  Coiit.  401,  the  same  rule  is  stated 
thus:  "If  an  order  be  given  for  the  manu- 
factare  or  supply  of  an  article  to  satisfy  a  re- 
quired purpose,  that  purpose,  and  not  any 
specific  article,  being  the  essential  matter  of 
the  contract,  the  seller  is  then  bound,  as  a 
c-imditlon  of  the  contract,  to  supply  an  article 
reasonably  fit  for  Che  purpose,  and  is  consid- 


ered as  warranting  that  it  is  so."  "But  If 
an  order  be  given  for  a  speciSc  article  of  a 
recognized  kind  or  description,  *  •  *  and 
the  article  is  supplied,  there  is  no  warranty 
that  it  will  answer  the  purpose  described  or 
supposed,  although  intended  and  expected  to 
do  so.**  In  1  Pars.  Cont.  586. 587,  the  rule  is 
stated  thus:  "Tf  a  thing  be  ordered  of  a  man- 
ufacturer for  a  special  purpose,  and  it  be.sup- 
plied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  lit  for  that  pur- 
pose. This  principle  *  *  •  must  be  lim- 
ited to  the  cases  where  a  thing  is  ordered  for 
a  special  purpose,  and  not  applied  to  those 
where  a  special  tiling  is  ordered,  though  this 
be  intended  for  a  special  purpose."  Of  the 
authors  quoted,  Leake  is  perhaps  the  most 
fortunate  and  clear  in  the  statement  of  the 
rule.  This  court  hasannounced  and  applied 
the  same  rule  in  Costtrove  v.  Bennett,  32 
Minn.  371,  20  N.  W.  Hep.  359,— a  case  not 
distinguishable  in  principle  from  the  present 
one.  Here  the  defendant  simply  ordered  a 
specific  article  of  a  known  recognized  and  de- 
fined make  or  description,  which  was  manu- 
factured by  the  plaintiffs,  and  in  the  market. 
There  was  an  implied  warranty — or,  more  cor- 
rectly speaking,  condition  of  the  contract — 
that  it  should  conform  to  the  description,  and 
be  of  good  material  and  wurkmanshtp.  accord- 
ing to  that  description,  but  none  that  it  would 
answer  the  purpose  described  or  supposed. 
The  rule  of  aaveat  emptor  applies.  Order 
affirmed.  f 


Deai.  9.  D.  M.  Obbobnb  A  Co.  et  at, 
(Supreme  Court  cf  Mtnntaata.  Nov.  80, 1389.) 
Chattbi.  Mostoaou— Rbfi^btih— Damasm. 

1.  Where  a  chattel  mortgage  oootaios  an  ex- 
press or  implied  stipulation  that  the  mortga^r 
shall  retain  possession  of  the  property  until  da- 
fault  in  the  oondlttons  of  the  mortgage,  and  Ulce- 
wise  contains  a  proTiaioa  authorlMng  the  mortga- 
gee to  take  possession  "whenever  he  deems  him- 
self insecure, "  the  latter  has  no  right  arbitrarily 
to  take  possession  of  the  property  oefore  default 
of  the  mortgagor,  but  oan  only  take  It  for  just 
cause,  based  upon  the  actual  existence  of  facts  con- 
stituting a  reasonable  ground  for  believing  him- 
self Insecure.   Oen.  Laws,  1879,  o.  66,  $  3. 

2.  In  replevin,  where  the  plaintiff's  Utle  or 
right  of  possession  is  legally  divested  after  salt 
brought  and  before  trial,  he  can,  as  against  the 
owner  or  person  entitled  to  the  possession,  recover 
only  damages  for  the  unlawful  detention  op  to 
the  time  his  title  or  right  of  possession  was  divest- 
ed. He  is  not  entitled  to  judgment  for  the  return 
of  the  property,  or  for  Its  value. 

8.  AS  against  a  mortgagee  who  has  unlawfully 
taken  possession  of  the  mortgaged  property,  the 
alternative  value  which  the  mortgagor  is  entitled 
to  recover,  In  case  a  return  of  the  property  cannot 
be  had,  is  only  tbe  value  of  his  Interest  in  it;  that 
fs,  tbe  value  of  the  property  less  tbe  amount  of 
the  mortgage. 

(Syllabita  by  the  Court.) 

Appeal  from  district  court.  Traverse  ooun* 
ty;  Stearns,  Judge. 

0.  D.  JSmery  and  Rustell,  Calftoun  <C  fiesd, 
for  appellants.  /.  ff^  Iteynoida,  tor  respon- 
dent. 

UrroHSLL,  J.  Action  of  replevin.  The 
material  facts  were  that  defendants  bought 
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and  held  three  chattel  mor^ages  executed 
by  plaintiff  oh  six  horses,  to  secure  the  pay- 
ment of  a  note  for  $250  and  interest,  payable 
November  1,  1888.  aU  of  which  contained 
stipulations,  express  or  implied,  that  as  long 
as  the  conditions  of  the  mortgages  were  ful- 
filled the  mortgagor  should  remain  in  posses- 
sion of  the  property.  Each  of  the  mortgages 
also  contained  a  provision  thnt  if  any  attempt 
should  be  made  to  dispose  of  the  property,  or 
if  at  any  time  the  mortgagee  should  deem 
himself  insecure,  it  should  be  lawful  for  him 
to  take  possession  of  the  property,  and  hold 
or  sell  the  same,  and  out  of  the  proceeds  re- 
tain tlie  amount  of  the  note,  interest,  and 
expenses,  and  one  of  ttiem  provided  tliab  this 
,  might  be  done  in  case  the  property  should  be 
further  incumbered.  On  November  10, 1887, 
defendants  took  possession  under  these  mort- 
gages, claiming  the  right  to  do  so — First,  be- 
cause plaintiff  had  in  September.  1887,  exe- 
cuted another  mortgage  to  Wells,  Schroeder 
&  Co.;  and,  geeond,  under  the  "Insecurity" 
clause.  On  November  14th  plaintiff  brought 
this  action  to  recover  possession  of  the  prop- 
erty, claiming  that  it  had  been  prematurely 
and  unlawfully  taken  by  defendants.  The 
property  remained  in  the  custody  of  the  sher- 
iff under  the  writ  of  replevin,  pending  pro- 
ceedings for  rebonding  it  by  defendants,  from 
November  14th  to  December  19th,  during 
which  time  the  horses  were  kept  by  him  in 
ptaintilT's  barn,  where  they  were  cared  for  by 
her  or  her  husband.'  During  this  time,  and 
on  December  5tb,  plaintiff  executed  another 
mortgage  on  the  property  to  one  Cater  to  se- 
cure a  note  for  6500.  payable  March  5.  1888, 
in  which  she  described  the  property  as  being 
in  her  possession  and  free  from  all  incum- 
brances. This  mortgage  fdso  provided  that  if 
any  attempt  should  be  made  to  dispose  of  or 
further  incumber  the  propeity,  or  if  the 
mortgagee  should  at  any  time  deem  himself 
insecure,  he  might  take  possession  and  sell 
the  property*  and  out  of  the  proceeds  retain 
the  amount  of  his  note,  interest,  and  ex- 
penses. On  the  19th  of  December  the  de- 
fendants gave  a  bond  for  the  purpose  of  re- 
taining possession  of  the  property  during  the 
pendency  of  this  action,  but  on  the  next  day, 
and  while  the  property  was  still  in  plaintiff's 
barn.  Cater  took  it  on  his  mortgage,  and  has 
ever  since  retained  it  or  sold  It.  Plaintiff 
has  never  paid  any  part  of  defendants*  mort- 
gages, on  which  there  was  due,  priocip;il  and 
intemt,  some  $290.  Nor  is  there  any  claim 
that  the  Cater  mortgage  for  SSGD  and  inter- 
est has  ever  been  paid  or  satisfied,  in  whole 
or  in  part,  unless  out  of  the  property  in  con- 
troversy, of  which  he  took  possession  De- 
cember fith,  as  already  stated.  There  was 
some  evidenoe  introduced  as  to  subsequent 
negotiations  between  Cater  and  defendants 
in  reference  to  a  settlement  of  their  respect- 
ive rights  in  the  property,  and  of  an  offer  or 
tender  by  the  former  to  the  latter  of  a  certain 
sum  to  pay  defendants*  mortgages;  but  this 
WHS  a  matter  entirely  between  tbemsel  vea.  and 
is  wholly  irrelevant  to  the  present  suit  be- 


tween plaintiff  and  defendants.  The  trial  of 
this  case  (subsequent  to  Match  5,  1888)  re- 
sulted in  a  verdict  for  plaintiff  for  a  return  of 
the  property,  or.  in  case  a  return  could  not  be 
had,  for  its  full  value,  (S450,)  and  8150  spe- 
cial damages  for  its  detention  from  Kovem- 
ber  10.  1887.  to  the  date  of  trial. 

It  requires  nothing  more  than  this  state- 
ment of  facts  to  show  that  the  verdict  was 
not  in  accordance  with  the  legal  rights  of  the 
parties,  and  could  only  have  resulted  either 
from  an  imperfect  presentation  of  defend- 
ant's case  by  counsel,  or  from  error  on  part 
of  the  court,  or  both.  Of  course,  the  primary 
issue  in  the  case  was  whether  the  defendants 
had  a  right,  on  November  10th,  to  take  the 
property  on  their  mortgages,  either  because 
of  its  further  incumbrance  by  plaintiff  by  ex- 
ecuting the  Wells,  Schroeder  &  Co.  mortgage, 
or  under  the  general  "insecurity"  clause. 
We  find  no  error  on  part  of  the  conrt  In  the 
manner  of  the  submission  of  this  issue  to  the 
jury.  The  evidence  showed  that  after  the 
execution  of  the  Wells,  Schroeder  &Co.  mort- 
gage the  defendants'  assignor,  then  the  own- 
er of  defendants*  mortgages,  with  full  knowl- 
edge of  the  fjict,  waived  the  right  to  take 
possession  on  that  ground,  and  took  addition- 
al security  for  his  debt.  The  court  instruct- 
ed the  jury,  in  substance,  that  under  the  "in- 
security" clause  the  defendants  had  no  right, 
before  the  maturity  of  the  debt  secured  by 
the  mortgages,  arbitrarily  to  take  possession 
of  the  morbjfHged  property,  but  could  only 
take  it  for  just  cause,  based  upon  the  actual 
existence  of  facts  constituting  a  reasonable 
ground  for  a  belief  on  his  pari  that  he  was  in- 
secure. This  is  in  accoi'dance  with  the  pro- 
visions of  Oen.  Laws  1879,  o.  65,  §  2,  which 
we  think  was  intended  to  apply  to  Just  such 
provisions  in  murtgiigesas  the  one  now  under 
consideration.  In  fact.  If  it  does  not  apply 
to  such  cases,  it  is  difficult  to  oonoeiveof  any 
to  which  it  will  apply.  It  had  been  frequent- 
ly held  by  courts,  in  the  absence  of  any  such 
statute,  that  such  a  clause  made  the  mortga- 
gee sole  Judge  of  the  happening  of  the  con- 
tingency upon  which  he  might  take  posses- 
sion, and  vested  In  him  an  absolute  discre- 
tion to  take  possession  whenever  he  ebose, 
regardless  of  whether  or  not  he  had  any  rea- 
sonable grounds  for  considering  hinuelt  Ins^ 
care.'  We  think  the  object  of  the  statute  was 
to  cut  off  any  such  arbitrary  right,  and  to 
provide  that  where  a  chattel  mortgage  con- 
tains an  express  or  implied  stipalaAion  that 
the  mortgagor  Is  to  retain  possession  of  the 
property  until  default  In  the  payment  of  the 
debt  the  mortgagee  shall  have  no  right  arbi- 
trarily to  declare  that  he  deenu  himself  inse- 
cure, anil  take  possession,  but  can  do  so  only 
on  just  or  reasonable  grounds  for  such  belief, 
based  on  facts.  And  as  bearing  upon  the 
question,  we  think  it  was  entirely  proper  to 
show  that  the  defendants  bought  up  these 
mortgages,  and  took  possession  oi  the  prop- 
erty for  the  avowed  purpose  of  fordng  plain- 
tiff's husband  to  pay  or  eeonre  a  claim  which 
they  held  against  him.  * 
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But  the  court,  In  Bubstance,  charged  tlie 
Jurv  that,  if  tliey  found  tijat  thetakingof  the 
property  by  defendants  on  NovemI)er  10th 
WH8  unlawful)  the  plaintiff  was  entitled  to  a 
venlfct  for  the  posseesion  of  the  property, 
or  for  Its  full  value,  in  case  a  return  conid 
not  be  had.  In  this  we  think  the  con  rt  erred. 
Assuming  thatdefendants'  taking  was  wrong- 
ful, the  execution  by  plHintifiC  of  the  Cnter 
mortg^e  on  December  5tb  whs  a  breach  of 
the  conditions  of  defendants'  mortgages 
which,  on  and  after  that  date,  entitled  them 
to  take  poBSfSsion  of  the  property,  and  hold 
it  or  sell  it,  and  apply  the  proceeds  to  pay- 
ment of  their  note.  On  these  facts  we  fail 
to  see  how  plaintiff  was  entitled  to  recover 
anything  except  damages  for  the  unlawful  de- 
tention of  the  property  from  Kovember  10th 
to  December  5th.  In  replevin,  where  a  plaiii- 
tiS's  title  or  right  of  possession  is  legally  di- 
vOTted  after  suit  brought,  and  before  trial,  he 
can.  as  i^inst  the  owner  or  person  entitled 
to  the  possession,  recover  nothing  beyond 
costs,  and  sucli  damages  as  he  may  have  sus- 
tained up  to  the  time  bis  title  or  right  of  pos- 
session was  divested,  and  the  court  will  al- 
ways hear  evidence  to  show  such  change  In 
the  ownership  or  right  of  possession  which 
makes  it  improper  to  award  a  return,  or  full 
value  as  damages  for  a  failure  to  make  re- 
turn. But  even  if  the  execution  of  the  Cater 
mortgage  did  not  give  defendants  the  right 
to  the  possession  of  the  property,  yet  clearly 
the  alternative  value  which  plaintiff  whs  en- 
titled to,  in  case  a  return  could  not  be  had, 
was  not  the  full  value  of  the  property,  but 
merely  of  her  interest  in  it,  which  was  the 
value  less  the  amount  of  defendants'  mort- 
gages, analoguous  to  the  rule  which  obtains 
in  actions  for  wrongful  conversion.  Oushing 
V.  Seymour,  30  Minn.  301,  15  N.  W.  Hep. 
249;  Torp  v.  Oulseth,  37  Minn.  135.  83  N. 
W.  Bep.  550.  Otherwise  a  plaintiff,  in  case 
be  collected  the  Judgment  for  the  alternative 
value,  would  have  the  full  value  of  the  mort- 
gaged property  without  havingpaid  the  mort- 
gage. Of  course,  if  he  had  a  return  of  the 
specific  property,  he  would  hold  it,  as  before, 
subject  to  the  lien  of  the  incumbrance.  For 
this  error  in  the  charge  of  the  court  a  new 
trial  most  be  had.  We  have  made  no  refer- 
ence to  the  taking  of  the  property  by  Cater 
on  his  mortgage  (which  became  due  before 
the  trial  of  this  action)  as  bearing  upon  plain- 
tiff's right  to  recover  tUe  property  or  its 
value,  because  it  is  unnecessary  for  the  de- 
cision of  this  appeal,  and  also  because  it  may 
well  be  doubted  whether  there  is  any  excep- 
tion or  assignment  of  error  sufficient  to  raise 
the  question.   Order  reversed. 


SCHAOHEBL  V.  ST.  PAUI.  CiTT  BT.  Co. 
(Supreme  Court  of  Mitmaata.  Nov.  18, 1889.) 
CAaMinu— Stbsbt  lUstBOAns. 
1.  It  Is  not  negllitence  per  ae  for  a  person  to 
get  on  or  off  a  street- car,  drawn  by  horsu,  while 


it  is  In  motion.  Itdepends  upon  the  otrouniBtaaoea 
surrounding  each  case,  and  the  question  Itordlc 
narily  one  of  fact,  to  be  submitted  to  the  jai7. 

3.  In  this  case  the  trial  court  did  not  err  In  re- 
fusing a  new  trial  upon  the  ground  <tf  newly-dia^ 
covered  evidenoe. 
{ayUabUB  bu  tfie  Cowrt.) 

Appeal  from  district  court,  Ramsey  county; 
Wilkin,  Judge. 

Action  by  John  Schacherl.  plaintiff,  to  re- 
cover of  the  St.  Paul  City  Bailway  Company, 
defendant,  for  injuries  eustained  by  plaEntlit 
in  attempting  to  alight  from  a  moving  street- 
car of  defendant  in  which  lie  was  a  piissen- 
ger.  Plaintiff  alleg<>d  negligence  on  the  part 
of  defendant  in  refusing  to  stop  its  car  when 
requested,  and  in  carelessly  moving  the  car 
forward  with  a  jerk,  as  plaintiff  was  stepping 
from  the  platform  thereof,  whereby  plain- 
tiff was  thrown  to  the  ground  and  injured. 
Plaintiff  had  a  verdict.  Defendant  moved  for 
a  new  trial,  on  the  ground,  among  others,  of 
newly-discoverM  evidence.  From  an  order 
denying  a  new  trial  defendant  apiieals. 

H.  J.  Horn,  for  appellant.  Mairvin  A  Ih 
Celle,  for  respondent. 

Collins,  J  There  is  no  claim  In  this  case 
that  the  testimony  was  not  sufficient  to  ]iu- 
tlfy  the  jury  In  declaring  that  defendant  was 
negligent  in  ito  management  of  a  street-car 
at  the  time  the  plaintiff  received  the  injuries 
complained  of.  and  while  he  was  a  passenger. 
But  the  appellant  contends  that  ttiis  same  tes- 
timony shows  that  the  plaintiff  was  guilty  ot 
contributory  negligence  in  attempting  to 
alight  from  the  car  while  It  was  in  motion. 
It  Is  well  settled  that  It  is  not  negligence  per 
se  for  s  person  to  get  on  or  off  a  street^^ 
drawn  by  horaes  while  it  is  in  motion.  It 
depends  upon  the  circumstances  surrounding 
each  case,  and  the  question  is  ordinarily  one 
of  fact,  to  be  submitted  to  the  jury.  MoDon- 
ough  V.  Railroad  Co.,  137  Mass.  210;  Conner 
V.  Bailway  Co..  105  Ind.  62,4 K.£.  Bep.  441; 
Eppendorf  v.  Railroad  Co..  69  K.  Y.  195. 
The  conditions  attending  such  an  act  might, 
from  the  undisputed  testimony,  appear  so 
unfavorable  as  to  warrant  a  court  in  holding, 
as  a  matter  of  law,  that  recklessness  and  neg- 
ligence were  apparent  in  the  attempt.  But 
such  was  not  the  case  at  bar,  and  on  this 
point  the  trial  court  did  not  err.  Nor  was 
there  error  in  its  refusal  to  grant  a  new  trial 
upon  the  ground  of  newly-discovered  evi- 
dence. Tlie  force  of  the  aflidavit  first  made 
by  the  proposed  witness,  Brunson,  used  by 
defendant  upon  its  motion,  was  greatly  de- 
stroyed by  his  second  affidavit,  procured  and 
used  in  rebuttal  by  plaintiff.  The  evidence 
remaining  in  the  affidavit  after  its  modifica- 
tion was  either  cumulative, — that  is,  addi- 
tional evidence  to  support  the  same  point  and 
of  the  same  character, — or  immaterial,  or 
tendingmerely  to  impeach  and  discredit  plain- 
tiff and  the  witness  Preiniog.  Not  was  it 
Ukely  to  change  the  results  Order  affirmed* 
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Prat  e.  Rhodes. 

(Supreme  Court  of  Minnetota.    Nov.  37,  1880.) 

AocoifiiODi.Tioir  Pafbr— Fabol  Svidbhob. 

1.  Itisoompetent, withsomepartialexceptloni 
Id  particular  caasB,  to  show  by  parol  that  the  con- 
sideration, as  stated  in  a  seated  instrument,  was 
not  paid  or  reoeived,  or  that  It  was  greater  or  less 
or  different  from  that  expressed.  This  may  be 
done  for  any  purpose  except  to  impeach  or  destroy 
fheoontraot. 

9.  The  ttttimony  in  this  case  examined,  and 
hetd  to  have  fully  jnstlfled  the  trial  court  In  its 
finding  of  fact  that  certain  promissory  notes  were 
made  and  delivered  as  aooommodation  paper. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Dakota  coai^; 
Obosst,  Judge. 

Action  by  O.  A.  Pray  against  John  J. 
Ixodes,  executor  of  E.  W.  arosvenor. 

Hiram  C.  TruegdaUt  for  appeUant  Hodg- 
9on  A  Sehalltr,  for  respondent. 

CoUiZNS.  J.  KoTcmber  10,1882,  appellant 
executed  and  delivered  to  one  E.  W.  GrosTe- 
nor,  now  deceased,  and  payable  to  his  order, 
with  Interest,  five  certain  promissory  notes, 
due  in  three,  six,  eight,  ten,  and  twelve 
months,  respectively.  Grosvenor  died  tes- 
tate, February  12.  188S,  having  in  his  life- 
time nei^tiated  the  three  notes  first  men- 
tioned, and  they  were  paid  at  maturity  by 
appellant.  The  other  notes,  two  in  number, 
were  negotiated  by  respondent  as  the  duly- 
appoint^  and  qualified  executor  of  the  last 
will  and  testaiinent  of  said  deceased,  and 
were  psEd  by  appellant,  December  15,  1883. 
An  Older  was  duly  made  by  the  proper  pro- 
bate court,  limiting  the  time  within  which 
claims  against  the  estate  of  said  deceased 
should  be  presented  for  examination  and  al- 
lowance, which timeexpired  October 31,  lUtjS. 
On  AprU  6, 1885.  the  appellant  presented  a 
claim  of  •10,464.08  against  said  estate,  being 
the  amount  so  paid  by  him  on  account  of  said 
notes,  which  claim  he  presented  as  a  contin- 
gent one,  (section  46.  c.  53,  Gen.  St.  1878.) 
and  which  was  disallowed  by  the  probate 
court.  Upon  appeal  and  trial  the  district 
court  oixlered  judgment  for  the  amount  of  the 
two  notes  negotiated  by  respondent  as  exec- 
utor, and  paid  by  appellant,  December  15, 
1883,  after  the  expiration  of  the  period  of 
time  llxed  forthe  allowance  of  claims  against 
the  estate.  The  plaintifF appeals  from  a  judg- 
ment entered  on  this  order,  contending  that 
the  amount  paid  by  him  on  each  of  the  five 
notes  was  a  contingentclaim,  under  the  stat- 
ute, and  therefore  not  barred  by  the  order  of 
the  probate  court  limiting  the  time  for  pre- 
senting claims  to  October  31,  1883. 

On  the  trial  of  this  case  there  was  intro- 
duced in  evidence  by  the  anpellant  a  written 
contract,  executed  and  delivered  by  said  Grus- 
Tcnor  to  him  simultaneously  with  the  execu- 
tion and  delivery  of  the  notes,  whereby,  in 
consideration  of  the  sum  of  810,0(K),  evi- 
denced by  said  notes,  Grosvenor  sold,  as- 
signed, and  transferred  to  appellant  an  un- 
divided one-twelfth  share  or  interest  in  all 
lands  "owned,  or  to  be  owned,"  by  the  for- 


mer and  six  othw  persons,  1^  virtae  of  a 
written  contract  theretofore  made,  oC  which 
a  copy  was  attached.  In  the  oontiact  the 
land--640  acres,  to  be  acquired  for  town-site 
purposw— was  described,  and  the  interest  or 
share  of  each  pawn  therein  specified.  By 
Its  terms  the  other  six  were  to  perfect  tlie 
title  to  one-half  of  the  entire  quantity,  with- 
out expense  to  Grosvenor,  while  be,  within 
four  months  after  a  survey  thereof,  was  to 
procure  a  title  to  the  other  half.  All  expenses 
were  to  be  borne  by  the  parties  to  said  con- 
tract In  proportion  to  their  Interests,  except 
as  stated  above,  and  in  the  agreement  deliv- 
ered appellant  it  was  stipulated  tfaathesbould 
assume  his  share  of  the  liability.  In  connec- 
tion with  this  instrument  appellant  intro- 
duced evidence  to  establish  the  fact  Uiat  the 
lands  in  question  were  actually  surveyed  in 
September,  1888,  the  official  plats  of  said  sur- 
vey being  filed  on  March  17. 188S;  that  the 
title  thereto  remained  In  the  general  govern- 
ment at  the  time  of  the  trial;  and  that  no  ef- 
fort had  ever  been  made  by  the  deceased,  in 
his  life-time,  or  by  bis  le|^  repre8(>ntative, 
the  respondent,  to  acquire  or  perfect  a  title 
thereto,— all  of  which  the  latter  admitted. 

It  is  unnecessary  for  as  to  considw  what 
obligation  the  deceased  assumed  by  executing 
the  aforesaid  agreement,  or  what  future  icigal 
duty  he  thereby  incurred;  for  the  court  be- 
low found,  as  a  fact,  that  the  notes  in  ques- 
tion were  all  executed  and  delivered  as  ao- 
commodation  paper  solely.  And  this  finding 
was  abundantly  supported  by  the  t^-stimony 
of  the  appellant  himself,  who,  upon  his  cross- 
examination,  stated  that  Grosvenor  was  to 
meet  the  notes  as  they  matured;  that  be  ex- 
pected to  do  this  with  the  proceeds  of  the 
sales  of  his  town  lots;  that  appellant  was  not 
to  be  called  upon  for  any  part  of  the  amount; 
that  he  (appellant)  called  them  accommoda- 
tion notes;  and  that  he  was  to  have  the  one- 
twelfth  interest  mentioned  in  Grosvenor's 
agreement,  without  paying  a  dollar  upon 
these  notes.  In  addition  to  this,  respondent 
produced  from  the  files  of  the  probate  court, 
and  put  in  evidence,  a  claim  made  and  filed 
against  this  estate  (before  the  expiration  of 
the  period  fixed  for  the  presentation  of  claims) 
by  appellant,  and  forthe  amount  theretofore 
paid  by  him  upon  the  three  notes  first  matur- 
ing. To  this  claim  was  attached  the  appel- 
lant's affidavit,  in  which  he  asserted  that 
these  notes  were  executed  and  delivered  by 
him  for  the  accommodation  of  the  deceased 
payee;  that  it  was  expressly  understood  and 
Rjireed  that  the  latter  should  pay  the  notes 
himself;  and  that,  as  a  consideration  for  the 
use  of  appellant's  name  and  credit,  Grosvenor 
agreed  at  the  same  time  to  have  a  one-twelfUi 
interest  in  640  acres  of  Dakota  land  conveyed 
to  him  when  the  title  thereto  should  be  per- 
fected in  Grosvenor  and  other  persons  intei^ 
ested  with  him;  and.  further,  that  said  title 
had  never  been  perfected.  It  is  indisputable 
that  the  interest  in  land  mentioned  in  Gros- 
venor's  agreement  is  that  referred  to  in  ap- 
pellant's said  affldavtt.   Tlie  testimony  es- 
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tabliahes  beyond  a  doubt  that  the  notes  were, 
in  fact,  accommodation  paper,  and  that  the 
Interest  transf^'rred  by  the  written  agreement 
was  in  the  nature  of  a  boniia  for  the  accom- 
modation and  the  use  of  appellant's  name. 

But  the  appellant  objected  to  the  reception 
of  this  class  of  testimony,  contending  upon 
the  trial,  as  he  does  upon  appeal,  thai  it  tend- 
ed to  vary  and  contradict  a  written  iostru- 
ment  in  which  there  was  no  ambiguity,  and 
about  which  there  could  be  no  misapprehen- 
sion. There  was  no  attempt  here  to  encroach 
upon  the  very  familiar  rule  Invoked  by  coun- 
sel,  as  the  rule  is  now  construed,  but  simply 
an  effort  to  show  by  parol  that  the  real  con- 
sideration of  the  agreement  was  not  therftin 
expressed.  It  is  now  well  settled  in  this 
country,  save  where  the  doctrine  may  in  par- 
ticular  cases  require  a  partial  exception,  (Con- 
nor T.  FoUansbee.  59  N.  H.  124,  and  HcOon- 
nell  T.  Brayner,  68  Mo.  461,  being  examples.) 
that  it  is  competent  to  show  by  parol  that  no 
consideration  was,  in  fact,  paid  or  received, 
or  that  it  was  greater  or  less  or  different  from 
the  one  expressed  in  a  contract.  The  consid- 
eration of  a  sealed  instrument  may  be  in- 
qnlretl  into.  Jordan  v.  White.  20  Minn.  91; 
McMillan  T.  Ames.  33  Minn.  257,  22  K.  W. 
Bep.  612.  It  may  be  done  for  every  purpose, 
except  to  impeach  or  destroy  the  contract. 
And  had  Grosvenor  In  bis  life-Mme,  or  his 
executor  after  him.  brought  an  action  on  this 
paper,  no  one  could  have  successfully  ques-. 
tioned  appellant's  right  to  show  by  parol  that 
they  were  without  consideration. — were  mere- 
ly accommodation  notes.  Tliree  were  paid 
hy  him,  and  became  an  absolute  claim  against 
the  estate,  prior  to  the  expiration  of  the  pe- 
riod fixed  by  the  probate  court  for  the  pres- 
entation of  claims,  as  is  conceded  by  all.  A 
claim  for  the  full  amount  of  these  notes  was 
Bled  within  the  time,  but  for  some  reason, 
not  disclosed  by  the  record,  not  prosecuted, 
and  is  now  barred  by  the  statute.  Section 
14,  c.  63.  supra.  The  plaintiff  was  not  en- 
titled to  Judgment  for  the  amount  so  paid. 

Judgment  affirmed. 


Aiken  v.  Franklin. 
Supreme  Court  of  Aftnnesoto.  Nov.  27, 1889.) 
Dbbds-C!ovxhuit  of  Saisnt. 
At  common  law,  a  covenant  of  seisin  1b  not 
implied  In  a  deed  of  real  property  by  the  use  of  the 
vpenAlvB  wofds  <*graiit,  iwnsain,  tell,  ccmvey,  and 
warrant." 
{SuUalnu  by  the  OowrU) 

Appeal  from  district  ooart*  Hennepin 
county;  Start,  Judge. 

S.  M.  Finoht  for  appellant.  S.  FtMreMt, 
for  respondent. 

CoLUNSt  J.  In  t^e  complaint  In  this  ac- 
tion, plaintiff,  with  some  particularity  as  to 
details*  alleged  a  breach  of  a  covenant  of 
seisin  and  right  to  convey  contained,  as  he 
oontends,  in  a  deed  of  certain  real  property  in 
the  state  of  Mississippi,  which  deed  was  ex- 
ecuted and  delivered  bsy  defendant*  as  gran- 


tor, unto  plaintiff,  as  grantee;  a  copy  there- 
of being  made  a  part  of  the  complaint.  We 
are  not  advised  by  the  complaint  aa  to  where 
the  conveyance  was  executed  and  delivered, 
nor  as  to  the  existence  of  any  statute  in  the 
state  of  Mississippi  regulating  the  form  of  a 
deed,  or  bearing  upon  the  subject  of  cov- 
enants, express  or  Implied,  therein.  De- 
fendant by  his  answer  admitted  the  execu- 
tion and  delivery  of  the  instrument,  alleged  a 
right  to  convey  all  of  the  title  and  Interest  in 
the  premises  thereby  conveyed,  and  put  in 
issue  some  of  the  details  before  referred  to. 
A  reply  having  been  interposed,  the  case  was 
brought  to  trial  before  the  court,  without  a 
jury.  Upon  readingthe  pleadings,  plaintiff's 
counsel  purposely  refused  to  offer  any  testi- 
mony, claiming  that  under  the  autliorities  the 
burden  of  proof  was  upon  the  defendant. 
The  court  tboirght  otherwise,  and  dismissed 
the  action.  Itsconcluslon  was  right;  but  our 
affirmance  is  expressly  put  on  the  ground  that 
there  is  no  covenant  of  seisin  in  the  deed. 
There  is  none  by  Implication,  and  certainly 
none  in  express  words.  This  question  con- 
fronts us  at  the  outset,  but  neither  of  the 
counsel  have  su^ested  wliether  we  should 
construe  the  Instrument,  with  respect  to  the 
existence  of  covenants,  by  the  statute  of  the 
state  in  which  plaintiff  seeks  his  remedy,  or 
by  the  laws  of  the  state  wherein  is  situated 
the  subject-matte^  of  the  contract, — the  land 
conveyed, — and  which,  intheabsenceof  proof 
to  the  contrary,  we  assume  to  be  the  common 
law.  Hoyt  v.  McNeil,  13  Minn.  390  (Gil.) 
362.  The  operative  words  in  the  deed  now 
being  considered,  wherein  must  be  found  the 
covenantof  seisin,  if  found  atall,  are  "grant, 
bargain,  sell,  convey,  and  warrant,"  and 
from  their  use  the  appellant  contends  the 
covenant  is  implied.  But,  if  his  right  to  re- 
cover is  to  be  determined  by  the  law  as  it  ex- 
ists in  this  state,  this  position,  if  correct,  is 
immaterial;  for,  by  virtue  of  our  statute,  no 
covenants  whatever  are  implied  in  convey- 
ances of  real  estate.  Section  6.  c.  40,  Gen. 
tit.  1878.  Nor  do  these  words  import  a  cove- 
nant of  seisin  at  common  law.  so  that,  if  we 
pass  upon  thequestion  upon  the  presumption 
that  the  rule  in  Mississippi  should  govern,  the 
result  is  equally  as  disastrous  to  the  appel- 
lant. In  a  leadiuK  case  (Frost  v.  Raymond, 
2  Caines,  188)  will  be  found  an  opinion  by 
Chancellor  Kent,  in  which,  after  a  thorough 
examination  of  the  authorities,  he  declares 
thai  aoovenantot  seisin  cannot  be  implied  at 
common  law  from  the  use  of  the  words 
"grant,  bargain,  sell,  alien,  and  confirm  "  in  a 
deed  of  real  property;  expressly  repudiating, 
asopposed  totbeenUre  stream  of  authorities, 
a  statement  to  the  contrary  made  by  Lord 
Eldon  in  the  case  of  Browning  v.  Wright, 
2  Boa.  A  P.  21.  cited  by  appelhint.  The 
words  construed  by  the  illustrious  cluuioellur, 
above  quoted,  are  in  part  the  same— and,  aa 
to  the  balance,  of  the  same  significance — as 
those  used  in  this  respondent's  deed,  and  on 
which  appellant  relies.  It  being  unneces- 
saiy  for  a  decision,  we  do  not  ezpreoa  an 
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opinion  as  to  where  the  burden  of  proof  may 
be  in  actionn  of  this  charncter,  but  call  attpn- 
tion  to  the  fact  that  the  New  York  casps  cited 
by  appellant  have  been  overruled  in  WooUey 
V.  Newcombe,  87  N.  Y.  605.  See,  also, 
Rawle,  Gov.  {5th  Ed.)  g  64,  note.  Nor  have 
we  considered  other  interesting  questions 
suggested  by  the  pleadings  herein,  but  not 
discussecl  by  counsel.   Judgment  affirmed. 


In  re  Miller,  Insolvent,  ti.  Tarbox  et  al. 
{Supreme  Court  of  Minnesotti.   Nov.  37, 1888.) 

ISBOLVBSCT— PBAUD— DKALIna  IS  OPTIONS, 

1.  The  testimony  taken  Iq  this  case — which 
was  a  proceedlo^  ander  tae  terms  of  the  proviso 
found  in  section  XO,  c.  148,  Oen.  Laws  1881,  (the  ia- 
solvency  act) — having  been  examined,  it  is  held 
•nfflcient  to  have  justified  the  conclusion  of  ibe 
oourt  below  that  the  inaolvent  had  fairly  accounted 
for  nearly  all  of  the  property  which  appellaata, 
his  creditors,  alleged  Dad  been  ftwduleotly  con- 
cealed, iacumbered,  or  diBposed  of  with  intent  to 
<^at  and  defraud  bis  creditors. 

2.  From  an  examination  of  the  insolvent  un- 
der oath  and  In  this  proceeding,  it  appeared  that 
be  had  lost  large  sums  of  money,  the  cash  receipts 
of  bis  business,  in  dealing  in  grain  "options, "  aft- 
er he  knew  his  insolvent  condition.  Held, — con- 
ceding, for  the  purposes  of  the  case,  that  option 
dealing  is  gambling,  as  claimed  by  ^ipellants, — 
that  this  disposition  of  bis  property  was  not  fraud- 
ulent, under  the  ciroumstsnces,  and  was  not  made 
with  intent  to  cheat  or  defraud  his  creditors. 

[SyUabiit  by  the  Couru^ 

Appeal  from  district  courtt  Washington 
county;  McClueb,  Judge. 

Riohardson,  Markham  A  May,  tor  appel- 
lants.  Fayette  Marsh,  for  respondent. 

Collins.  J.  Upon  the  hearing  of  an  or- 
der to  show  cause  why  the  proceeds  of  the 
estate  of  the  insolvent.  Miller,  should  not  be 
distributed  by  his  assignee  among  such  of 
his  creditors  as  Qled  releases  of  their  claims 
in  the  manner  provided  by  section  10,  c.  148, 
Gen.  Laws  1881,  these  appellants,  creditors 
of  the  insolvent,  Qled  a  petition  and  com- 
plaint alleging  that  he  had  fraudulently  con- 
cealed, or  fraudulently  incumbered  or  dis- 
posed of,  his  property,  with  intent  to  cheat 
and  defraud  bis  creditors,  (subsequently 
such  testimony  as  tlie  appellants  saw  fit  to 
produce  was  taken  before  a  referee,  returned 
to  and  considered  by  the  court.  From  a  find- 
ing thereafter  made,  that  the  allegations  of 
the  complaint  were  not  proven,  and  an  order 
of  said  court  that  those  creditors  only  who 
filed  releases  should  parliclpate  in  the  assets, 
said  petitioners  appeal.  The  only  witness 
examined  was  the  insolvent,  who  testified 
that  the  slirlnkage  In  his  estate  while  he  was 
in  business  (only  about  six  months)  was  oc- 
Ciisioned  by  losses  while  dealing  in  grain 
"options,"  and  by  selling  his  merchandise  at 
less  than  cost.  In  this  manner  nearly  all  the 
shrinkage  was  accounted  for  to  the  satisfac. 
tion  of  the  trial  court.  From  an  examina- 
tion of  the  testimony  we  are  of  the  opinion 
that  there  was  sufficient  to  Justify  the  result 
reached.  It  stands  admitted  by  the  testi- 
mony of  the  insolvent  witness  that  he  con- 
tinned  to  invest  the  dally  cash  receipts  of  bis 


business  in  options  long  after  he  realized 
himself  to  be  an  insoivent,  and  that  he  lost, 
at  least.  $1,000  in  this  way,  while  in  that 
condition.  And  the  appellants  claim,  upon 
this  admission,  and  their  contention  that  op- 
tion dealing  is  gambling,  pure  and  simple, 
that  the  insolvent  should  be  held,  as  a  mat- 
ter of  law.  to  have  fraudulently  disposed  of 
his  property  with  the  intent  mentioned  in 
the  statute.  Conceding,  for  the  purposes  of 
this  discussion,  that  dealing  in  options  is 
gambling  in  its  most  vicious  and  unadulter- 
ated form,  we  quite  agree  with  the  court  be- 
low, on  this  point,  that  it  appeared  from  the 
testimony  that  this  conduct  of  the  insolvent 
was  not  induced  by  any  intent  or  attempt  to 
defraud  his  creditors,  but,  on  the  contrary, 
with  an  illusory  hope  that  he  might  be  suc- 
cessful, thereby  improving  his  financial  con- 
dition and  standing.  While  all  must  admit 
that  this  was  misconduct  and  misbehavior,  it 
was  not  of  thefrauduleut  character  mentioned 
by  the  proviso  in  section  10,  supra,  which 
proviso  must  be  given  the  meaning  ordinari- 
ly belonging  to  the  words  used.  In  re  Qa- 
zett,  S5  Minn.  532,  29  N.  W.  Bep.  347.  The 
money  lost  in  this  illegitimate  way  was  not 
fraudulently  concealed  by  the  debtor,  nor 
was  it  disposed  of  with  an  intent  to  cheat  or 
defraud  those  to  whom  he  was  indebted,  it 
is  this  fraudulent  intent  which  most  l>e found 
to  exist  as  a  part  of  the  unlawful  transactioQ, 
and  be  so  declared  bj  the  court,  before  the  or- 
der demanded  by  appellants  can  be  granted. 
Our  statute  does  not  prohibit,  in  terms,  fas 
did  the  United  SUtes  bankruptcy  act  of  1867.) 
the  discharge  of  an  insolvent,  if  it  i^pear 
that  he  has  lost  any  part  of  his  property  in 
gaming  subsequent  to  the  passage  of  the 
law.  If  this  be  a  substantial  defect  In  the 
statute,  the  remedyisln  the  hands  of  the  la  w- 
maket^,  not  with  the  court.  Finally,  it 
should  be  borne  in  mind,  when  examining 
or  citing  authorities  from  the  federal  courts 
upon  the  subject  now  under  consideration, 
that,  by  the  express  and  extremely  severe 
provisions  of  the  act  of  1867,  a  discharge  was 
refused  for  very  many  reasons  not  covered 
by  our  insolvency  law  of  1881.  See  section 
5110,  Bev.  St.  U.  S.  1878.  Order  affirmed. 


Statb  «.  St.  Paul  Union  Dmor  Co. 
{Supreme  Court  of  Mlnneaota.  Dea  8^  1888.) 

TAXATtOW—UmON  DUOT  COMFURT. 

1.  The  St.  Paul  Union  Depot  Cnnpany  Is  not 
Uable  to  pay,  as  taxes,  a  peroentagaon  Its  raodpto 

or  gross  earnings. 

2.  Pmnent  of  a  percentage  on  their  gross 
earnings  by  the  railway  oompanies,  which  own  all 
the  stock  and  use  the  terminal  fadUtlea  of  the  de- 
pot company,  constitutes  payment  of  taxes  on  aU 
the  property  of  the  latter. 

{SuHabuM  by  the  Court.) 

Appeal  from  district  court,  Bamsey  ooanfy; 
ViLASi  Judge. 

€fordon  B,  OoiUt  tor  appellant.  JT.  R,  Tf* 
lar,  for  respondent. 

MrroHELL,  J.  The  sole  question  preoent- 
ed  by  this  appeal  is  the  liability  ct  ttie  defend- 
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Aat,  under  the  act  of  March  10, 1878.  (Gen. 
St.  1878,  c.  11.  gg  128. 129.)  to  pay,  as  taxes, 
■a  percentage  onlu  receipts  or  grosa  earnings. 
It  waa  organized  under  title  1,  c.  34.  Gen.  St.. 
and  the  general  nature  of  Its  business,  as 
stated  in  its  articles  of  incorporation,  is  "to 
build,  purctinse.  or  lease  and  operate  transfer 
tracks  or  railways  in  the  city  of  St.  Paul, 
-open  alike  to  the  use  of  all  railroads  now  con- 
structed, or  which  may  bei-eaftpr  be  con- 
structed, to  or  into  St.  Paul,  to  and  between 
-each  of  said  roads,  and  each  and  all  impor- 
tant industries  in  said  city  whose  business 
requires  special  railroad  accommodations  by 
means  of  transfer  tracks,  etc..  and  in  connec- 
tion tlierewith  to  build,  l«i8e,  or  otherwise 
provide  and  maintain  In  said  city  a  union 
passenger  depot,  and  proper  tracks  for  access 
thereto;  and  to  that  end  to  construct,  pur- 
•chase,  lease,  or  otherwise  secure,  maintain, 
and  operate  tines  of  railway  in  said  city." 
In  connection  with  tliese  articles,  and  as  In 
fact  a  part  of  them,  must  be  considered  Uie 
-act  of  March  5, 1879.  "reiating  to  the  St  Paul 
Union  Depot  Company."  the  provistons  of 
which  were  accepted  by  it,  and  under  and  In 
accordance  with  which  its  business  has  been 
manaKed.  This  act  provided  that  any  rail- 
road then  or  thereafter  constructed  and  run- 
ning to  or  into  St.  Paul  miffht  subscribe  to 
the  capital  stock  of  defendant,  or  become  a 
stockholder  therein.  It  also  provided  that 
the  board  of  directors  of  the  defendant  should 
be  elected  annually  by  seven  several  railroad 
companies  interested  therein,  each  railway 
company  electing  one  director.  Also,  that 
«ny  uther  railroad  company  then  or  thereafter 
-organized,  whose  road  should  run  into  St. 
Paul,  migtit,  upon  becoming  the  owner  of 
such  shares  of  the  capital  stock  as  defendant's 
board  of  directors  should  deem  equitable. 
«lect,  in  like  manner,  an  additional  director. 
The  act  also  prohibited  any  unjust  discrim- 
in»tion  against  or  in  favor  of  any  particular 
railroad  company  using,  or  desiring  to  use, 
defendant's  terminal  facilities,  and  provided 
that  as  far  as  practicable,  all  railroads  should 
have  the  right  to  use  them  npon  the  same 
terms.  It  is  evident  that  this  act  contem- 
plated that  the  entire  stock  of  defendant 
should  be  owned  by  and  equitably  apportioned 
among  the  various  roads  desiring  to  use  Its 
terminal  facilities,  (or  it  is  not  to  be  supposed 
that  the  legislature  intended  that  such  rail- 
way companies  should  have  the  eicclusive 
management  of  the  corporate  property  and 
business  while  the  stock  should  be  owned  by 
some  one  else.  It  Is  also  apparent  that  it 
was  never  intended  or  contemplated  that  de- 
fendant should  do  what  may  be  termed  a 
"separate  and  independent  railroad  business 
of  Its  own,"  but  that  it  was  merely  designed 
as  an  agency  through  which  there  might  be 
furnished,  for  the  common  benefit  and  use  of 
all  railroads  coming  Into  the  city,  a  union  de- 
pot and  terminal  facilities,  to  better  enable 
them  to  perform  their  duties  as  common  car- 
riers in  receiving,  delivering,  and  transfer- 
ring paaaengers  and  freight  ia  this  dty.  In 


accordance  with  this  act,  all  of  the  stock  of 
defendant  which  has  ever  been  issued  was 
apportioned  among  and  Issued  to.  and  has 
always  been  and  still  Is  owned  and  held  bj» 
the  seven  (since  reduced,  by  consolidation, 
to  five)  railroad  companies  whose  pmds  then 
ran  into  St.  Paul,  and  who  then  used,  and 
still  use.  the  depot  and  terminal  facilities  fur- 
nished by  defendant,  its  entire  board  of  di- 
rectors being  elected  by  the  same  companies. 
Two  other  companies,  (Minresota  &  North- 
western and  Chicago.  Burlington  &  North- 
ern,) whose  roads  nave  subsequently  been 
built  Into  St.  Paul,  not  yet  having  agreed 
with  defendant's  board  of  directors  as  to  the 
terms  upon  which  they  should  be  admitted 
as  stockholders,  have  been  using  the  depot 
under  an  agreement  by  which  they  pay  there- 
for a  stipulated  monthly  rent,  (apparently 
and  presumably  as  the  equivalent  of  interest 
on  their  equitable  share  of  the  cost  or  value 
of  the  plant.)  and  In  addition  thereto  their 
proportion  of  the  expenses  (not  including  In- 
terest on  twnds  or  dividends  on  stock)  of 
maintaining  and  operating  the  depot  and  ap- 
purtenances. This  plant  waa  provided  and 
constructed  with  the  proceeds  of  stock  issued 
to  and  paid  for  by  these  several  companies, 
and  witli  the  proceeds  of  mortgage  bonds  is- 
sued and  sold  by  the  defendant.  The  greater 
part  of  the  expense  was,  however,  defrayed 
out  of  the  proceeds  of  the  mortgage  bonds, 
only  a  comparatively  small  amount  of  stock 
having  been  issued.  The  rentals  or  tolls  for 
the  use  of  the  depot  are  apportioned  among 
and  paid  by  the  dlGTerent  companies  in  pro- 
portion to  the  amount  of  such  use  by  each  com- 
pany, and. the  aggregate  annual  amount  of  all 
rentels  and  tolls  is  the  actual  cost  of  f  urnish* 
ing  and  maintaining  the  plant,  estimated  on 
the  following  basis:  First.  The  current  ex> 
penses  of  keeping  up  and  maintainUig  the 
terminal  facilities,  and  of  managing  the  prop- 
erty and  business,  and  6  per  cent.  Interest  on 
the  mortgage  iMnds,  and  an  annual  6  per  cent, 
dividend  on  the  amount  of  paid-up  stock  out- 
standing; from  which  Is  to  be  deducted, 
liowever.  all  rents  or  Income  received  by  the 
depot  company  from  other  sources,  such  as 
rent  of  dining  rooms,  express  rooms,-  news- 
stands, and  theltke,  Thefaresor  tolls  which 
the  different  railroad  companies  charge  their 
passengers  or  other  patrons  include  the  use 
of  these  terminal  facilities  furnished  by  the 
depot  company,  as  no  distinction  is  or  can 
practicably  be  made  in  that  matter  t)etween 
their  own  i-oads  and  the  depot  of  the  defend- 
ant. For  illustration,  if  a  passenger  on  one 
of  these  roads  pays  his  fare  from  Chicago  to 
St.  Paul,  this  covers  the  entire  transit  between 
the  two  cities,  including  the  accommodations 
of  the  Union  depot.  Hence,  for  all  the  facil- 
ities furnished  by  the  defendant  to  the  rail- 
road companies,  and  for  which  it  cliargee  them 
their  respective  shares  of  the  ccwt.  the  rail- 
way companies  charge  their  patrons  as  part 
of  their  service,  and  tlte  whole  goes  into  and 
forms  a  part  of  their  gross  earnings,  upon 
which  they  pay  to  the  state  as  taxes  a  Mrtain 
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percentage.  All  of  the  ratlwaj  compftnles 
who  use  this  Union  depot  pay  to  the  state, 
either  under,  the  provtBlons  of  their  qtecial 
charters,  or  under  the  act  of  March  10, 187S. 
a  percentage  on  their  gross  earnings  in  Ilea 
of  taxes  on  all  property  held  and  used  bj 
them  for  xallwi^  purposes. 

It  is  evident  from  this  statement  of  facts 
that  the  sole  and  only  function  performed  by 
the  defendant  corporation  Is  to  furnish,  at 
cost,  a  union  depot  and  terminal  fH<^lit!es  for 
the  common  use  of  tliese  different  railway 
companies,  and  that  the  scheme  of  forming 
a  corporation  for  that  purpose,  and  Issuing 
stock,  is  but  a  more  convenient  and  econom- 
ical method  of  holding  the  property  and  man- 
aging the  business  than  it  would  be  to  hold 
and  manage  it  as  tenants  in  common.  It  is 
also  apparent  that  what  is  charged  the  rail- 
way companies  and  received  by  the  depot 
company  for  these  terminal  facilities  is  noth- 
ing more  or  less  than  a  part  of  the  expenses 
of  the  former  In  transacting  their  railway 
business,  and  that  what  are  called  the  "earn- 
ings "  of  the  depot  com  pany  are  for  services  for 
which  the  railway  companies  charge  their 
patrons,  and  are  all  included  In  the  gross 
earnings  of  the  companies,  on  which  they  pay 
a  percentage  to  the  state.  To  collect  a  per- 
centage on  tliese  grass  earnings,  and  also  a 
percentage  on  the  gross  earnings  of  the  de- 
pot company,  would  be.  pro  tanto,  double  tax- 
ation of  the  same  thing.  Or  take  another 
view  of  the  case.  The  stocli  of  the  Union 
Depot  Company  represents  and  is  the  exact 
equivalent  of  all  the  property  of  that  corpo- 
ration. It  is  held  by  the  railway  companies, 
under  legislative  authority,  for  raltroHd  uses, 
as  (ally  as  would  be  the  depot  itself  if  held 
by  them  as  tenants  in  common.  Hence  pay- 
ment of  the  required  percentage  on  the  gross 
earnings  of  the  companies  constitutes  pay- 
ment of  taxes  on  tliis  stock,  and  consequent- 
ly on  the  property  which  it  represents,  and 
to  tax  the  stock  in  the  hands  of  the  stock- 
holders, and  then  tax  the  property  which  It 
represents  against  the  corporation,  would 
clearly  be  illegal  or  double  taxation.  The 
identity  of  the  property  taxed  is  not  affected 
by  the  fact  that  in  the  one  case  the  tax  is 
paid  by  the  stockholdnr  and  in  the  other  by 
the  corporation.  The  thing  taxed  is  9ti\l 
thesame.  Commissioners  v.  Bank,  23  Minn. 
280;  Parrington  v.  Tennessee,  95  U.  8.  679. 
If,  in  the  present  case,  the  taxes  already  col- 
lected from  the  railway  companies,  and  those 
now  sought  to  be  collected  from  the  depot 
company,  were  both  the  ordinary  form  of 
taxation,  the  fnct  of  double  taxation  would 
t>e  very  apparent;  but  it  is  none  the  less  double 
because  in  both  cases  the  taxes  are  in  t)ie 
commuted  form.  Neither  has  the  claim  of 
the  state  In  this  case  any  equities.  If  the 
railway  companies  had  owned  and  used  this 
depot  as  tenants  in  common,  the  percentage 
on  their  gross  earnings  payable  to  the  state 
would  have  been  the  same  as  now,  and  yet 
that  percentHge  would  have  paid  the  taxes  on 
the  depot  the  same  as  on  any  other  property 


held  and  used  by  them  for  railway  purposes. 
We  cannot  see  what  dlflerenee  it  can  make- 
whether  they  hold  the  depot  pmperty  as  ten^ 
ants  in  common,  or  put  It  In  the  name  of  ^ 
trustee  to  hold  and  manage  f<n-  thtir  common 
use,  or,  as  In  this  case,  organize  a  corpora* 
tion  for  the  same  purpose,  as  a  more  econom- 
ical and  convenient  mMhod  of  holding  the 
property,  managing  the  business  and  appor- 
tioning the  expenses  among  tfaemselTss.  The 
state  plants  itself  on  the  technical  ground  that 
defendant  is  a  separate  and  indepradent  legal 
entity,  and  that  we  hare  no  right  to  consider 
the  functions  whi^  it  performs,  or  l^e  Tel»> 
tionn  which  It  bears  to  the  railway  compa- 
nies who  own  its  stock  and  use  its  d^t.  Wfr 
think  this  is  too  narrow  and  technical  aviow 
of  the  case.  When  evasions  have  been  re- 
sorted to  by  railway  companies  or  others  to  es- 
cape taxation,  we  have  unhesitatingly  looked 
through  the  external  form  or  drees  to  the  sub- 
stance of  the  transaction,  and  the  same  rule- 
should  be  applied  against  the  state.  By  re- 
ceipt of  the  percentage  on  the  gross  earnings 
of  all  the  railway  companies  who  use  the 
property  of  the  depot  company,  and  who  own 
all  its  stock,  the  state  has  received  its  tax 
once  upon  all  the  corporate  property  of  the- 
defendant,  and  to  tax  it  again  by  a  tax 
against  the  depot  company  would  be  Illegal, 
double  taxation.  We  attach  no  importance 
to  the  fact  that  after  its  organization  defend- 
anVs  board  of  directors  notified  the  state  of 
its  election  to  accept  the  provisions  of  the 
act  of  March  10,  1878.  If  it  was  liable  to- 
taxation,  this  notice  might  be  conclusive  on 
the  company  as  to  the  mode  or  form  of  taxa- 
tion; but  there  is  nottilng  in  It  which  would 
operate  either  by  way  of  contract  or  estoppel 
to  obligate  It  to  pay  taxes  for  which  It  would 
not  be  otherwise  liable.   Order  Feversed. 


Stbtkks  «.  CiTT  OF  Monnupous. 
(Supreme  Court  ofMtnneaota.  Dea  8,1889.) 
BxpSBT  BvmsKoa— AssismcBHT  ov  Ebrobs. 

1.  Whether  b  wltoew  offered  as  an  exp«-t  poft- 
BeBses  tbe  requisite  analiflcation  is  a  qaestioD  of 
fact  to  bedeciaed  by  the  trial  jod^  aod  his  mling 
will  not  be  reveraed  unless  It  dearly  appears  that 
it  wan  not  justified  by  tbe  evideooe  as  presented 
to  him  at  tbe  time,  or  that  it  was  based  apon  some 
erroneous  view  of  legal  prindplflS. 

a.  Tbe  opinions  of  experts  as  to  the  valne  of 
servioea,  or  anything^  not  having  a  fixed  and 
known  market  value,  are  not  ooncluslve,  but  it  is 
the  province  of  tbe  jury  to  weigh  such  testimony 
by  referenoe  to  all  the  other  facta  and  oiroum- 
Btances  in  evidence,  and  judee  of  tbe  weight  and 
force  of  sucb  opinions  by  their  own  common  sense 
and  general  knowledge  of  the  subject  of  inquiry. 

8.  Whoreamotionforanewtnalwasmadeon 
two  or  more  different  grounds,  an  asslffnment  ot 
error,  "that  the  court  erred  in  denying  the  motion 
for  a  new  trial, "  la  lusafficienL 

iSyllabia  by  the  Court)  ^ 

Appeal  from  district  court*  Hennepin 
county;  Young,  Judge. 

Wilson  A  Lawrence,  for  appelant.  Sohert 
D.  Hussell,  City  Atty.,  for  respondent. 
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MiTCHRLL,  J.  This  action  was  brought  to 
recover  the  value  of  services  rendered  by 
plaintiff  under  a  contract  by  which  be  was 
employed  by  defendant  to  compile,  revise,  an- 
QO^te,  index,  and  edit  the  city  charter,  to- 
gether with  all  acts  of  the  legislature  relating 
to  the  city  and  its  various  public  boards;  also 
all  ordinances  and  regulations  of  the  city  and 
its  predecessors;  and  to  prepare  the  same  for 
press,  and  superintend  the  printing  and  pub- 
lishing of  the  same  In  book  form.  This  em- 
ployment included  the  preparation,  for' pres- 
entation to  the  city  council,  of  such  new  or- 
dinances, and  amendments  to  existing  ordi- 
nances, as  might  be  necessary  to  make  them 
conform  to  existing  laws,  or  to  put  Into  one 
ordinance  the  provisions  of  a  multiplicity  of 
ordinances  on  the  same  subject.  It  involved, 
first,  the  adoption  of  a  plan  or  system  of  com- 
pilation, and  then  an  examination  of  all  gen- 
eral and  special  laws  affecting  the  city  since 
the  adoption  of  the  original  charter;  also  of 
the  proceedings  of  the  councils  of  the  two 
cities,  St.  Anthony  and  Minneapolis,  down  to 
date,  to  ascertain  what  ordinances  bad  been 
passed;  making  a  summary  of  these,  and  not- 
ing which  were  repealed,  and  which  were  in- 
consistent with  each  other;  also  a  prepara- 
tion of  a  complete  Index  of  the  wholecompila- 
tion;  and,  flniilly,  the  supervision  of  the  print- 
ing and  publishing  it  in  book  form.  The 
work,  therefore,  was  to  be  a  very  thorough 
one. — not  a  mere  compilation,  but  also,  at 
least  so  far  as  the  ordinances  were  concerned, 
H  revision.  It  also  included  what  might  be 
called  the  editing  and  publishing.  Upon  the 
trial  the  plaintiff  explained  to  the  jnry  at  very 
great  length,  and  in  minute  detail,  the  char- 
acter and  extent  of  the  work;  how  he  did  it; 
the  degree  of  skill  and  care  it  required:  the 
difficulties  in  the  way  of  its  performance;  and 
the  length  of  time  in  hours  it  occnpied  him. 
He  and  another  witness  in  his  behalf  were  also 
allowed  to  testify  as  experts  as  to  what,  in 
their  opinions,  such  services  were  worth  by 
the  hour.  The  evidence  on  part  of  the  de- 
fendant consisted  mainly  or  testimony  tend- 
ing to  show  that  plaintiff  was  not  occupied  in 
the  work  as  long  or  as  steadily  as  he  claimed; 
also  testimony  as  to  the  salary  or  compensa- 
tion usnally  paid  to  editors  or  others  em- 
ployed in  mnking  compilations  and  revisions 
of  a  somewhat  similar  character. 

The  most  important  question  In  the  case  is 
that  raised  by  plaintiff's  slxtti,  seventh,  and 
eighth  assignments  ot  error,  as  to  the  rulings 
of  the  tnal  court  in  excluding  the  teetlmo- 
ay  of  certain  alleged  experts,  Merrick,  Bip- 
1^,  and  Benton,  as  to  what,  in  their  opinions, 
p^ntUTs  services  were  reasonably  worth  by 
the  hour.  The  rule  determining  the  sulijects 
apon  which  experts  may  testify,  and  the  rule 
prescribing  the  qualifications  of  experts,  are 
mattei-sof  law;  but  whether  a  witness  offered 
as  an  expert  has  those  qualifications  Is  a  ques- 
tion of  fact  to  be  decided  by  the  court  at 
ttie  trial.  Jones  r.  Tucker.  41  K.  H.  S46. 
Whethw  a  witness  offered  as  an  expprt  nwt- 
sesses  the  reiuisite  qoaliflcations  InvolTei 


so  much  of  the  element  of  fact  that  great 
consideration  must  necessarily  be  given  to 
the  decision  of  the  trial  judge;  and  his  ruling 
will  be  sustained,  unless  it  is  made  clearly  to 
appear  that  it  was  based  upon  some  erroneous 
view  of  legal  principles,  or  that  the  ruling 
was  not  Justified  by  the  evidence  as  presented 
to  the  judge  at  the  time.  Kunes  v.  Perry, 
118  Mass.  274;  Com.  v.  Sturtivant,  117 
Mass.  122;  Perkins  v.  Stickney,  132  Mass. 
217;  Spring  Co.  v.  Edgar,  99  U.  S.  645;  Ft. 
Wayne  v.  Coombs.  107  Ind.  75,  7  N.  E.  liep. 
743;  Castner  v.  Sliker,  33  N.  J.  Law,  96;  Mc- 
Ewen  V.  Bigelow,  40  Mich,  215;  Lawaon, 
£xp.  £v.  23ti.  There  is  not,  and.  In  the 
nature  of  things,  cannot  be,  any  exact  legal 
standard  by  which  to  determine  whether  a 
proposed  expert  possesses  the  requisite  qualifi- 
cations. The  trial  judge  has,  in  the  exercise 
of  a  sound  discretion,  to  pass  upon  it  as  a 
question  of  fact,  and  his  decision  should  have 
the  same  weight  given  to  it  as  upon  any  otiier 
question  of  fact,  and  ought  not  to  be  re- 
versed except  in  a  clear  and  strong  case. 
Sorg  V.  Congregation,  63  Pa.  St.  156;  Tow- 
boat  Co.  T.  Starrs,  69  Pa.  St.  86.  As  was 
said  by  Coolet,  J.,  in  McEwen  v.  Bigelow, 
supra:  "The  court  is  not  obliged  to  receive 
the  evidence  of  every  person  called  who  may 
appear  to  have  some  little  knowledge  of  the 
business,  but  who  has  no  personal  knowlalge 
of  the  matters  in  controversy.  He  must  de- 
cide, within  the  limits  of  a  fair  discretion, 
whether  the  experience  of  the  supposed  ex- 
pert had  been  such  as  to  make  his  opinions  of 
any  value." 

Applying  these  rules.to  the  present  case  we 
are  unable  to  say  that  the  court  erred  in  ex- 
cluding the  evidence  referred  to.  We  take 
the  case  of  the  proposed  expert  Merrick,  for 
it  presents  a  stronger  case  for  plaintiff  than 
that  of  either  Bipley  or  Benton.  The  pro-  * 
posed  witness  stated  generally  that  be  bad 
knowledge  of  the  nature  and  character  of  such 
work,  and  of  what  would  be  the  fair  and  rea- 
sonable value  of  such  services;  but  this 
amounted  to  nothing  more,  under  the  circum- 
stances, than  the  opinion  of  the  witness  as  to 
his  own  qualifications,  which  is  wholly  irrel- 
evant, A  witness  cannot  judge  of  his  own 
qualification;  that  is  a  question  for  the  court, 
to  be  determined  upon  the  facts  in  evidence, 
Boardman  v.  Woodman.  47  K.  H.  120; 
Naughton  v.  Stagg,  4  Mo.  App.  271;  Mercer 
V.  Vuse,  8  Jones  &  S.  21&  When  we  look 
for  facts  tend]  ng  to  prove  his  competency,  we 
find  them  very  meager.  He  had  been  apnic- 
ticing  attorney  since  1857,  bat  this  would  not 
qualify  falm  to  testify  as  to  the  value  of  such 
tiervices.  While  It  may  be  true  that  no  one 
but  a  lawyer  would  be  competent  to  make  ^ 
such  a  revision  and  compilation,  yet  such 
work  is  so  entirely  outside  the  ordinary  duties 
of  an  attorney  that  he  would  know  very  little 
about  it  unless Ite  had  someexperienoeln  the 
same  line  of  work.  It  also  appeared  that  the 
witness  had  been  oncecitysttorn^of  Spring- 
field, Mass..  and  arterwards,  from  1872  to 
1875.  city  attorney  of  Minneapolis;  thafcwUle 
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•citj  attorney  of  Springfield  he  hiid  made  a 
compilation  of  ttie  city  onUiutnces,  which 
were  not  numerous;  tlmt  while  city  attorney 
of  Minneapolis  lie  liad  made  a  compilation  of 
the  charter  and  ordinances,  and  drew  such 
new  ordinances  us  were  directed  by  the  city 
council,  and  as  were  needed;  that  this  last 
woi'k  led  liim  to  an  examination  of  all,  or 
nearly  all,  the  city  ordinances  at  that  time; 
that  during  the  last  year  of  his  service  as  city 
attorney  some  preparation  was  made  for  a 
new  compilation  of  the  ordinances  as  they 
increased,  which  led  him  to  make  examina- 
tion of  the  compilations  of  other  cities.  This 
was  the  extent  of  his  experience.  What  was 
the  precise  character  of  the  two  jobs  in  which 
he  had  been  thus  engaged  is  not  disclosed, 
but  It  is  pretty  apparent  that  they  were  dif- 
ferent in  nature,  as  well  as  extent,  from  the 
work  of  plaintiff,  being  merely  compilations. 
He  claimed  no  personal  knowledge  of  plain- 
tiff's services.  It  will  also  be  observed  that 
what  experience  he  had  was  14  or  more  years 
ago;  and  while  from  this  experience  he  might 
have  aequiredalimited  knowledge  of  the  nat- 
ure of  such  work,  there  was  not  a  single  fact 
in  evidence  tending  lo  show  that  he  had  any 
knowlege  whatever  as  to  what  was  usually 
paid  for  such  services.  Under  the  circum- 
stances, the  witness'  opinion  as  to  their  value 
would  have  been  of  very  little  weight;  and 
while  it  might  not  have  been  error  for  the 
court  to  have  admitted  it  for  w)mt  It  was 
worth,  we  cannot  see  in  Its  rejection  any 
abuse  of  that  fair  discretion  which  is  always 
vested  in  trial  judges  in  such  cases.  Most  of 
what  we  have  said  with  reference  to  Merrick 
applies  with  increased  force  to  Ripley  and 
Beuton. 

2.  The  only  other  question  of  any  impor- 
tance in  the  case  Is  whether  the  verdict  is  jus- 
tified by  the  evidence.  The  Jury  found  in 
favor  of  the  plaintiff  in  the  sum  of  92,000. 
and  it  is  contended  tliat  there  was  no  evi- 
dence which  justified  them  in  placing  the 
value  of  the  services  at  so  low  a  figure.  This 
is  predicated  upon  the  alleged  fact  that  tlie 
amount  of  the  verdict  is  below  the  estimate 
of  any  expert  who  testified  directly  as  to  the 
value  of  plaintiff's  services,  taking  as  true 
hisown  testimony  as  to  the  length  of  time  he 
was  employed  on  the  work.  This  contention 
is  based  upon  an  erroneous  idea  aa  to  the 
weight  to  be  given  to  the  opinions  of  experts 
as  to  value  in  such  cases.  Evidence  of  this 
kind,  although  not  usually  of  the  most  satis- 
factory character,  is  admitted  for  the  pur- 
pose of  aiding  the  jury  in  forming  their  esti- 
mate of  value;  and  while  it  is  nut  to  be  ig- 
nored by  them,  but  is  to  be  given  such 
weight  as  it  appears  to  be  entitled  to,  yet  it 
is  not  conclusive  as  a  matter  of  law  upon  the 
question  of  value.  It  is  the  province  of  the 
jury  to  weigh  such  testimony  by  reference  to 
the  nature  of  the  services,  the  time  occupied 
in  their  performance,  and  other  attending  cir- 
cumstances in  evidence;  and  while  they  can- 
not aOb  in  any  case,  upon  any  particular  fact 
material  to  ita  disposition,  ua  their  private 


knowledge,  but  should  be  governed  by  the 
evidence  adduced,  yet  they  may,  aod  to  act 
intelligently  they  must,  judge  of  the  weight 
and  force  of  this  opinion  evidence  by  their 
own  common  sense  and  general  knowledge  of 
the  subject  of  inquiry,  and  If,  upon  consid- 
eration of  the  entire  testimony,  and  giving 
to  each  part  the  force  to  which  it  is  entitled, 
they  are  satisfied  that  the  estimates  of  value 
by  the  experts  are  excessive,  they  have  a  right 
to  say  so  by  their  verdict.  Johnson  v.  Bail- 
road  Co.,  37  Mtnn.  519.  35  K.  W.  &ep.  438; 
Patterson  v.  Boston,  20  Pick.  159;  Murdock 
V,  Sumner,  22  Pick.  168;  Head  v.  Hargrave, 
105  U.  S.  45.  As  was  said  in  Johnson  v. 
Railroad  Co.,  supra:  There  is  a  distinction 
between  a  case  like  the  present  and  one  where 
a  witness  testifies  to  the  value  of  an  article  of 
a  knownand  fixed  market  price,  in  which  the 
testimony  Is  really  as  to  a  fact,  and  not  a  mere 
matter  of  opinion.  In  the  present  case  the 
jury  had  presented  to  them  in  evidence,  with 
great  particularity,  the  nature  and  extent  of 
plaintlff*8  services,  liow.they  were  performed, 
and  the  length  of  time  they  occupied.  There 
was  also  some  evidence  tending  to  at  least 
cast  some  doubt  upon  the  accuraoy  of  plain- 
tiff's computation  of  the  time  he  was  occu- 
pied. They  also  had  before  them  the  testi- 
mony of  witnesses  tending  to  show  that  the 
compensation  usually  paid  to  editors  em- 
ployed on  revisions  aud  compilations  ranged 
from  850  to  $200  per  month.  In  view  of  all 
this,  we  are  not  warranted  in  saying  that  the 
evidence  did  not  justify  the  verdict  merely 
because  it  may  fall  below  the  estimate  of  value 
placed  on  plaintiff's  services  by  any  expert 
who  testified  directly  upon  that  subject. 

We  have  considered  this  question  as  if 
properly  raised  on  this  appeal,  but.  to  avoid 
misapprehension  hereafter  tn  other  cases,  we 
call  attention  to  the  fact  that  there  is  no  prop- 
er assignment  of  error.  The  only  assignment 
by  which  it  is  sought  to  raise  the  question  is 
"that  the  court  erred  In  overruling  the  mo- 
tion for  a  new  trial."  The  motion  for  a  new 
trial  was  made  6n  two  grounds:  (1)  That 
the  verdict  was  not  justified  by  the  evidence. 
(2)  Errors  in  law  occurring  at  the  trial,  and 
excepted  to  by  plaintiff.  Under  such  circum- 
stances, a  general  assignment  that  the  court 
erred  in  denying  the  motion  is  wholly  insuf- 
ficient, as  it  does  not  indicate  on  which  of  the 
different  grounds  the  appellant  relies  in  as- 
signing error  In  the  action  of  the  court.  If 
the  motion  for  a  new  trial  was  made  exclu- 
sively on  one  ground,  such  a  general  assign- 
ment of  error  might  in  some  cases  sulBclently 
indicate  the  alleged  error  complained  of;  as, 
for  example,  when  the  motion  was  made  ex- 
clusively on  the  ground  of  newly-discovered 
evidence,  or  that  the  evidence  did  not  justify 
the  verdict.  On  the  other  band,  if  the  mo- 
tion was  made  on  the  ground  of  errors  of  law 
occurring  at  the  trial,  an  assignment  of  er- 
ror would  not  be  sufilcieiit  unless  it  specified 
the  particular  errors  of  law  relied  on;  aod 
clearly,  in  no  case  on  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial*  is  such  an 
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assignment  of  error  as  is  made  here  good 
where  the  motion  was  made  on  two  or  more 
groands. 

We  have  carefully  considered  all  the  otjier 
assignments  of  error,  bat  find  nothing  in 
them  that  we  deem  worthy  of  any  extended 
consideration,  or  that  requires  us  to  say  any- 
thing more  than  that  we  do  not  consider  fbem 
well  founded.   Order  affirmed. 


•  State  d.  Sextoh. 
{Supreme  Cowt  of  Jfin*iMoto.  Deo.  8, 188B.) 
Konoa  or  Avpbaii— Probboutions  wcm  Tioutiho 
ClTT  Obdimanob. 
FroseoDttom  tar  the  violation  of  mnnioipal 
ordinanoBB  of  fbe  <Aty  of  Mlnaeapolls,  althougb  In 
the  name  of  the  state,  are  for  offennes  aguinat  the 
city,  and  not  against  the  Btate;  and  notice*  of  ap- 
peal to  the  supreme  court  Bhotild  be  aerred  oa  the 
elty  attorney,  and  not  on  the  auorueygeneraL 
iSyUaJnu  by  the  Court.) 

Appeal  from  municipal  conrt,  oitj  of  Min- 
neapolis; Emery,  Judge. 

Thomas  Canty,  for  appellant.  Motes  B. 
Clapp,  Atty.  Oen.,  for  respondent. 

MxTCOOBLL*  J.  This  appeal  was  attempted 
to  be  taken  from  a  Judgment  at  the  municipal 
eoort  of  Minneapolis,  convicting  the  defend- 
ant  of  the  violation  of  a  city  ordinance.  A 
motion  was  made  to  dismiss  Uie  appeal  on  the 
ground  that  no  notice  of  appeal  was  served 
on  the  city  attorney.  It  appears  that  the  no- 
tice was  served  on  the  attornt^r  general  of  the 
state.  Although,  according  to  the  city  char- 
ter, all  pnHecutipna  for  the  violation  of  mu- 
nicipal ordinances  are  in  the  name  of  the 
state,  yet  the  city,  and  not  the  state,  Is  the 
teal  party  in  interest;  the  offense  being 
against  the  city,  and  not  against  the  state. 
The  only  foovisions  of  statute  which  we  And 
tMorlng  upon  the  question  of  praetioe  hen 
involved  are  Oen.  St  o.  6,  §  46.  that  the  at- 
torney general  "shiUl  appear  for  the  state  on 
the  trial  and  argument  o<  all  causes  in  the 
supreme  court  wherein  the  state  is  dIreoUy 
interested;"  and  Id.  e.  117,  g  2,  that  in  crim- 
inal cases  **nc»tloe  of  the  a|^»eal  *  *  * 
shall  *  *  *  be  served  on  the  attorney 
general"  In  view  of  the  fact  that  the  stote, 
as  sucht  has  no  Interest  in  prosecutions  for 
the  violation  of  city  ordinances,  it  could  not 
have  been  intended  that  the  attorney  general 
should  be  required  to  try  or  argue  them;  In- 
deed, there  is  no  statute  requiring  him  to  do 
so.  There  is  no  reason  why  the  city,  wliicli 
ia  the  real  party  ininterest,  should  not  attend 
to  such  cases  in  the  supreme  as  well  as  in  the 
municipal  court.  Therefore'  the  provision 
requiring  notice  of  appeal  in  criminal  cases 
to  be  served  on  the  attorney  general  must  be 
construed  as  applyincr  onlytocases  involving 
a  crime  or  offense  against  the  peace  and  dig- 
nity of  ttie  state  under  a  statute  of  the  state. 
We  are  therefore  of  opinion  that  in  prosecu- 
tions for  the  violation  of  municipal  ordi- 
nances, although  formally  in  the  name  of  the 
state,  the  notice  of  appeal  should  be  served 
on  the  city  attorney,  and  not  on  ttie  attorney 


general.  For  this  reason  the  appeal  must  be 
dismissed.  We  regret  the  result  in  this  case, 
for  the  reason  that  the  record  shows  that 
there  was  neither  any  complaint  against  the 
defendant  nor  a  particle  of  evidence  to  war- 
rant his  conviction.   Appeal  dismissed 

Collins,  J.,  absent. 


State  saa  rel.  Ekickson  «.  West  et  a2. 
(Suprsme  Court  qT  Jflnneiota.  Deo.  8,  1889.) 

Thk^tiov  ov  Kuhioifal  OKDTsamM  —  lxisnm- 
nHT— JBUbbas  Cosptrs. 

1.  Violations  of  munldpal  ordlnanoes,  pnnlah- 
ahle  by  fine  or  Imprlsoament,  are  "criminal  of- 
fenses "  within  the  meaning  of  article  1,  C  7,  of  the 
constitntloQ  of  the  state,  and  oooseqneoUr,  where 
the  prescribed  puoishment  nut}'  exceed  three 
months'  imprisonment  or  9100  fine,  (tbe  limits  of 
the  jurisdictioD  of  juBtloes  of  the  peaoe,}  a  person 
oan  oe  held  to  answer  for  them  omy  on  the  indlot- 
ment  or  Inf  onnatioa  of  a  gruid  Jury. 

8.  Henoe  the  munlol^  oonrt  of  MlnaeapoUs 
has  oo  jarisdlctlon  to  trv  any  oase  for  the  nola- 
tioa  of  a  city  ordinance  wnere  the  prescribed  pun- 
ishment may  exceed  the  limit  referred  to. 

S.  Its  judement,  in  suoh  a  case.  Is  absolute 
▼old,  and  the  uaprlsonment  of  a  defendant  under 
It  without  authority  of  law,  and  he  mi^  be  dis- 
charged therefrom  on  habma  corpus. 
{SuUabxis  bv  tft«  Court.) 

Appeal  from  distriot  court,  Hennepin 
county;  Shith.  Judge. 

Moses  E.  Clapp,  Atty.  Oen.,  R.  D.  RuS' 
sell,  City^  Atty.,  Albert  H.  Hall,  Asst.  City 
Atty.,  and  Roht.  Jamieson,  Go.  Atty.,  for 
appellants.  B.  J,  Qjirtamt  Lars  M.  Randt 
and  Thomas  Canty,  for  raspcmdents. 

MiTOHEEX.  J.  Upon  complaint  and  war- 
rant the  defendant  was  arrested,  tried,  and 
convicted  before  the  municipal  court  of  Min- 
neapolis of  a  violation  of  a  city  ordinance 
reUtive  to  misdemeanors,  breadies  of  tbe 
peace,  and  disorderly  conduct,  and  sentenced 
"to  pay  a  fine  of  8100,  and  be  Impristmed  in 
Uie  work-house  of  the  city  for  the  period  of 
90  days,  ilnd,  in  d^ult  of  payment  <tf  said 
fine,  be  committed  for  the  nirther  period  of 
90  days  In  addition  thereto.**  This  sentence 
was  in  accordance  with  the  provisions  <rf  tbe 
ordinance,  and  no  question  is  made  but  that 
the  ordinance  is  authorized  by  the  city  char^ 
ter.  Neither  are  we  referred  to  any  other 
ordinance  amending  the  one  in  question. 
Another  ordinance  provides  for  the  establish- 
ment of  a  city  work-house,  and  for  keeping 
at  hard  labor  therein  any  person  convicted  of 
an  offense  before  the  municipal  court  subject- 
ing such  offender  to  imprisonment  under  the 
ordinances  of  the  city.  On  this  jndgmnntof 
conviction  a  mittimus  was  issued,  commit- 
ting the  defendant  to  the  custody  of  the  su- 
perintendent of  the  work-house,  to  be  by  him 
there  kept  at  hard  labor  for  the  period  of  90 
days,  and  also  the  further  period  of  90  days 
unless  he  should  sooner  pay  tlie  $100  iine  or 
be  sooner  discharged  by  law.  Upon  a  writ 
of  hahsas  corpus  the  defendant  was  dis- 
charged \iiy  a  judge  of  the  district  court,  on 
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the  ground  that  his  im prison ment  was  ille- 
gHl.    From  this  order  the  utate  appeals. 

Tbe  point  made  against  the  judgment  of 
the  municipal  court  is  that  It  wag  absolutely 
void,  because  that  court  had  no  jurisdiction 
to  try  the  case.  The  contention  is  that  viola- 
tions of  municipal  ordinances,  punishable  by 
fine  or  Imprisonment,  are  "criminal offenses" 
within  thu  meaning  of  article  1,  g  7.  of  the 
cnnstitution  of  the  state,  which  provides  that 
"no  person  shallbeheld  to  answer  fur  acrim- 
inal  offense  unless  on  tbe  presentment  or  in- 
dictment of  a  grand  jury,  except  •  •  • 
in  cases  cognizable  by  jostices  of  the  peace," 
which  liist  are.  by  article  6,  §  8.  of  the  same 
instrument,  limited  to  cases  where  the  pun- 
ishment does  nob  exceed  thi-ee  months^  im- 
prisonmnnt,  or  a  fine  not  exceeding  9100. 
It  is  vt>ry  clear  that  where  the  punishment 
may  be  both  fine  and  imprisonment  a  crim- 
inal offpnse  is  not  within  the  jurisdiction  of 
a  justice  of  the  peace.  Hence  it  follows,  if 
violations  of  municipal  ordinances  are  crim- 
innl  offenses  within  the  meaning  of  the  con- 
stitution, that  wherever  the  prescribed  pun- 
ishment, as  in  the  present  ease,  may  exceed 
three  months*  imprisonment  or  #100  fine,  a 
person  can  only  be  held  to  answer  for  them  on 
presentment  or  indictment  of  a  grand  jury. 
It  is  suggested  in  behalf  the  state  that  the 
sentence  of  the  court  does  not  include  hard 
laborduring  the  term  of  imprisonment;  that 
this  is  only  in  the  commitment;  and  that  it 
is  no  ground  for  the  discharge  of  a  prisoner 
that  the  commitment  goes  further  than  the 
judgment.  The  commitment  is  not  subject 
to  criticism,  because,  under  the  onltnances, 
hard  tabor  follows  as  a  consequence  of  the 
imprisonment,  whether  mentioned  in  the 
sentence  or  not  But  even  if  the  element  of 
hard  hibor  were  eliminated  it  would  not  at 
all  obviate  the  ground  of  defendant's  objec- 
tion to  the  jurisdiction  of  the  court.  Neither, 
if  tbe  pun&hment  prescribed  by  a  sialnte  or 
ordinance  is  otherwise  within  the  jurisdic- 
tion of  a  justice  of  the  peace,  would  the  fadi 
that  tbe  imprisonment  Is  at  hard  labor  affect 
the  question  of  jurisdiction.  From  lime  im- 
memorial in  England,  and  from  tlie  earliest 
days  in  this  country,  hard  labor  has  benn  im- 
posed as  an  incident  to  imprisonment,  not 
only  for  felonies,  but  also  for  petty  offenses 
or  violations  of  municipal  ordinances,  snch 
as  vagrancy,  begging,  disorderly  conduct, 
and  tbe  like,  summarily  triable  before  jus- 
tices, and  other  infenortribunals.  In  giving 
justices  jurisdiction  in  cases  where  the  pun- 
ishment might  be  "imprisonment"  for  aiim- 
Ited  period,  the  language  of  the  constitution 
must  be  presumed  to  have  l>een  adopted  with 
reference  to  and  in  view  of  this  fact.  The 
constitution  does  not  deGne  the  nature  of  the 
imprisonment,  but  leaves  that  to  be  deter- 
mined by  the  legislature,  subject  only  to  the 
limitation  that  it  shall  not  be  cruel  or  unusu- 
al. Hence,  whether  it  is  within  the  power  of 
the  legislature  to  confer  upon  the  municipal 
or  any  other  court  jurisdiction  to  try,  on 
complaint,  and  without  indictment,  cases  for 


violations  of  municipal  ordinancee,  where 
tbe  punishment  preseribed  may  exceed  90 
days'  imprisonment  or  $10()  fine,  resolves  it- 
s^  Into  tbe  question  whether  such  offenses 
are  criminal  within  the  meaning  of  article  1, 
§  7,  of  fhe  constitution. 

We  are  referred  to  some  of  onr  own  decis- 
ions as  settling  this  in  tlie  n^;ative;  bat  it 
will  be  found,  uponexamini^ionofthe  cases, 
that,  whatever  obiter  remarks  may  have  been 
made,  no  such  question  has  ever  been  decided 
by  this  court,  or  has  ever  befcoe  been  pre- 
seated  for  its  determination.  In  Hbat/e  v.  Lee, 
29  Minn.  445,  13  N.  W.  Bep.  913.  what  was 
decided  was,  not  that  vtolationa  of  municipal 
ordinances  were  not  criminal  offenses,  bnt 
that,  inasmuch  as  the  objects  and  purposes  of 
the  state  statute  and  of  the  municipal  ordi- 
nance were  different  and  distinct,  (the  one  to 
preserve  the  peace  and  dignity  of  the  state, 
and  the  other  the  gitod  order  of  the  munid- 
p^ity,)  the  same  act  might  be  an  offense 
agHinst  both,  and  a  conviction  under  one  no 
bar  to  a  prosecution  under  the  other  for  an 
offense  arising  out  of  the  same  act;  that  the 
identity  of  an  offense  was  to  be  determined 
by  a  reference  both  to  the  act  done  and  the 
law  which  it  violates.  This  was  in  accord- 
ance with 'what  had  been  intimated  in  State 
V.  Charles.  16  Minn.  474.  (Oil.  426.)  and  State 
V.  Ludwig,  21  Minn.  2G2t  and  with  the  views 
expressed  by  J  ustice  Cornell  in  State  v.  Ole- 
son.  26  Minn.  607,  5  N.  W.  Bep.  959.  Is 
City  of  Mankato  t.  Arnold.  36  Minn.  62.  30 
X.  W.  Bep.  305.  the  only  question  before  the 
court  was  whether  a  defendant  was  entitled 
under  article  1,  g  7,  of  tite  constitution,  to  a 
trial  by  jury  in  a  prosecution  for  a  violation 
of  a  manidpal  ordinance,  and  the  only  ques- 
tion decided  was  that  It  was  competent  for 
the  I^slature  to  provide  for  the  trial  of 
causes  involving  merely  the  violation  of  mu- 
nicipal ordinances  In  a  summary  manner, 
without  a  jury.  It  Is  true,  it  is  said  ar^ru- 
mdo  **tbi»b  offenses  i^inst  such  ordinances 
are  not  generally  conKtrued  to  be  criminal 
cases,  in  the  proper  sense  of  ttie  term  ■  crim- 
inal.' and  the  prosecutions,  therefora.  not 
•criminal  prosecutions  *  within  the  meaning 
of  the  constitution,  which  refers  to  prosecu- 
tions of  offenses  essentially  criminal  under 
the  general  laws  of  the  state."  But  an  ex- 
amination of  the  entire  opinion  in  that  ease, 
as  well  as  of  the  line  of  authorities  cited  in 
support  of  it,  will  stiow  that  the  real  ground 
(and  doubtless  the  correct  one)  upon  which  it 
was  held  that  a  person  Was  not  entitled  to  a 
jury  trial  In  such  cases  was,  not  that  they 
were  not  criminal,  but  because  they  were 
petty  offenses  against  municipal  ordinances. 
The  provision  of  article  1,  §  7,  of  the  consti* 
tution,  that  "in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury,"  etc.,  which 
is  but  declaratory  of  a  right  as  old  as  maffna 
eharta,  the  equivalent  of  which  is  to  be 
found  In  almost  every  American  constitution, 
is  not  to  be  construed  as  absolutely  and  un- 
qualifiedly applying  to  every  case  where  a 
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man  may  suffer  punisfaTnent»  but  is  to  be 
taken  in  an  historical  sense.And  must  be  ua- 
derstood  fa  referring  to  such  crimes  and  ac- 
cusations as  have,  bj  the  regular  course  of 
the  law  and  the  estabi  ished  modes  of  procedure 
as  theretofore  practiced,  been  the  subjects  of 
jury  trial.   State  v.  Glenn,  51  Md.  572. 

The  extent  to  which  certain  diisaes  of  mi- 
nor oifenaes,  either  according  to  the  common 
law  or  crested  by  statute,  have  been  punish- 
able by  certain  magisterial  offlcers,  in  a  sum- 
rnnry  way,  without  a  jury,  both  in  England 
and  this  country,  notwithstanding  similar 
ftnarantles  of  the  right  of  jury  trial,  may  be 
seen  by  reference  to  sucb  citses  as  Dyers  v. 
Com.,  42  Fa.  St.  89;  Howe  v.  FlainBeld.  87 
N.  J.  £aw.  145;  and  State  t.  Glenn,  supra. 
While,  in  view  of  the  faet  that  at  the  time  of 
the  adoption  of  the  state  constitution  the  right 
of  jury  trial  existed  in  all  criminal  prosecu- 
tions ander  state  laws,  regardless  of  the  grade 
of  the  offense,  it  may  be,  as  was  assumed  in 
atAte  T.  Everett,  14  Minn.  43Q,  (GU.  330,) 
and  conceded  in  City  at  Mankato  v.  Arnold, 
supra,  that,  under  the  provision  of  article  1, 
§  4,  that  "the  right  of  trial  by  jury  shall  re- 
main inviolate,"  (as  it  then  existed,)  this 
right  exists  in  all  oases  where  by  statute  an 
act  is  made  an  offense  agiUnst  the  peace  and 
dignity  of  the  state,  yet  this  does  not  nec- 
essarily,include  petty  offenses  for  the  viola- 
tion of  police  onlinances  of  munlcl}ialittes, 
which  almost  always  have  been,  according  to 
estabUshed  modes  of  procedure,  and  from  the 
neeeasltiee  of  the  case  must  be  tried,  anmina- 
rily  without  a  jury,  the  penalties  being,  as 
they  appropriately  should  be,  comparatively 
liglit.  This  is  all  that  is  really  decided  in 
City  of  Mankato  t.  Arnold.  It  is  true  that 
in  some  of  the  oases  referred  to  the  prescribed 

Sunisbment  exceeded  the  limit  of  the  juris- 
letion  of  justices  of  the  peace,  but  in  none 
of  them  was  the  pmnt  now  made  ever  raised 
or  even  su^^ested. 

The  question  now  before  us  is  ttierefore 
res  integra,  and  our  conclusion  Is  that  of- 
fensea  for  the  vU)Iation  of  municipal  ordi- 
nances, to  which  a  penalty,  such  as  fine  or 
imprisonment,  is  attached  as  a  punishment, 
are  "criminal  offenses"  within  the  meaning 
of  the  constitutional  provision  referred  to. 
They  come  strictly  within  the  definition  of 
"crimes  or  criminal  offenses."  The  terms 
"crime,"  ''offense."  and  "criminal  offense" 
are  all  synonymous,  and  ordinarily  used  in- 
terchangeably, and  include  any  brmcbof  law 
established  for  the  protection  of  the  public,  as 
distinguished  from  an  infringement  of  mere 
private  rights  for  which  a  penaltyls  imposed 
or  punisliment  indicted  in  any  judicial  pro- 
ceeding. As  said  in  State  t.  Cantieny,  81 
Minn.  1,  24  K.  W.  Bep.  458.  the  term  in- 
cludes any  punishable  violation  of  law,  the 
doing  that  which  a  penal  law  forbids,  or  omit- 
ting to  do  what  It  commands,  and  hence  in- 
cludes all  violations  of  municipal  ordinances 
punishable  by  Que  or  imprisonment.  A  mu- 
nicipal ordinance  is  as  much  a  law  for  the 
protection  of  the  public  aa  is  a  criminal  stat- 


ute of  Ihe  state,  the  only  difference  being  that 
the  one  ts  designed  for  the  protection  of  the 
manicipality  and  the  other  for  the  protection 
of  the  whole  state,  and  i  n  both  cases  alike  the 
punishment  is  Imposed  for  the  violation  of  a 
public  law.  If  the  state  itself,  directly, 
should  make  the  act  an  offense,  and  prescribe 
the  punishment,  there  could  be  no  question 
but  that  the  act  would  be  a  "crime"  and  the 
prosecution  of  it  a  "criminal  proseeution, " 
within  the  meaning  of  the  constitution;  and 
how  can  it  make  any  difference,  either  in  the 
intrinsic  nature  of  the  thing  or  in  the  conse- 
quences to  the  accused,  whether  the  steto 
does  this  Itself,  or  delegates  the  powerte  pass 
the  law  to  the  municipal  authorities?  Again, 
if  the  provisions  of  the  constitution  do  not 
Hpply  to  sueh  prosecutions,  there  is  practical, 
ly  no  limitation  upon  the  power  of  ibe  legis- 
lature to  delegate  to  these  municipalities  au- 
thority to  try  and  punish  summarily  without 
indictment  for  violatious  of  th^r  ordinances, 
except,  possibly,  the  implied  and  somewhat 
indefinite  one  that  the  punishment  shall  not 
be  cruelt  imosual,  or  disproportionate  to  the 
offense.  The  exercise  of  any  such  unlimited 
and  indeQnito  power  to  summarily  proeeoute 
and  punish  would  result  In  gross  violations 
of  the  spirit  and  evident  meaning  of  the  con- 
stitution. 

But,  finally,  If  these  are  not  "crimiiuU  of- 
fenses," and  convictions  of  them  convictions 
of  "crime."  within  the  meaning  of  the  con- 
stitution, then,  under  article  1,  §  2,  of  that 
Instrument,  forbidding  "involuntary  servi- 
tude in  the  state,  otherwise  than  in  the  pun- 
ishment of  crime  whereof  the  party  shall  have 
beenduly  convicted,"  a  person  convicted  of  a 
violation  of  a  municipal  ordinance  could  nev- 
er be  kept  at  hard  labor  during  the  term  of 
his  imprisonment,  and  the  police  power  of 
municipalities  would  be  deprived  of  what  has 
been  from  time  immemorial  its  most  efficient 
and  salutary  means  of  preserving  good  order 
and  enforcing  obedience  to  their  by-laws,  as 
well  as  of  protecting  the  health  and  morals  of 
those  convicted  of  the  violation  of  such  laws. 
There  Is  nothing  better  settled  than  that  en- 
foiced  labor  Is  "involuntary  servitude"  with- 
in the  meaning  of  such  constitutional  provis- 
ions, and  there  is  no  room  for  construing  the 
word  "crime"  In  this  connection  as  used  in 
a  different  sense  from  that  in  which  the  ex- 
[iression  "criminal  offense"  is  used  In  sec- 
tion 7. 

We  are  not  called  upon  to  determine  what 
or  how  severe  penalties  the  legislature  may 
iiuthorize  municipal  corporations  to  Impose 
for  violations  of  their  ordinances,  or  how  ex- 
tensive criminal  jurisdiction  It  may  confer 
upon  their  municipal  courts,  but  we  arequite 
cleiir  that  violations  of  such  ordinances  to 
wtilch  a  punishment  is  attached  are  "crimi- 
nal offenses;"  and  if  the  prescribed  punish- 
ment is  or  may  be  greater  tlian  three  months^ 
imprisonment,  or  £100  One,  the  accused  can 
be  required  to  answer  for  them  only  upon  the 
indictment  or  information  of  a  grand  jury; 
and  if  the  legislature  assumes  to  coufer  upon 
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anj  court  Jurisdiction  to  try  such  cases  It 
must  provide  the  appropriate  Judicial  ma- 
chinery, to-wit.  a  grand  jury,  for  doing  this 
In  a  constitutional  way,  which  has  not  been 
done  in  the  case  of  the  municipal  court  of 
Minneapolis.  As  now  constituted,  that  court 
has  no  jurisdiction  to  try  any  criminal  case, 
either  under  state  laws  or  city  ordinances, 
where  the  preecrfbed  punishment  exceedn 
three  months*  imprisonment  or  $100  One.  It 
follows  that  tliat  court  had  no  jurisdiction  to 
try  a  case  for  a  violation  of  the  ordinance  un- 
der which  the  defendant  was  oonvicted.  and 
that  its  Judgment  therein  was  therefore  ab- 
solutely void,  and  defendant's  fmprisonment 
illegal,  and  without  author!^  of  law.  The 
judgment  being  not  merely  erroneous  or  ir- 
regular, but  absolutely  void  for  wantof  Juris- 
diction to  try  the  case  at  all,  or  to  render  any 
Judgment  whatever  therein,  there  la  no  ques- 
tion under  any  of  the  authorities  but  that  this 
may  be  taken  advantage  of  on  habeas  eorpu$, 
and  the  prisoner  discharged.  This  case  and 
those  of  State  9X  rel.  Abel,  Bunnell,  Miller, 
yorman,  Olson,  and  Gonley,  respectively,  are 
all  alike,  and  in  each  the  order  appealed  from 
ia  affirmed. 

GouJMB,  J.,  absent,  took  no  part. 


ADOLFH  e.  MlHNEAFOLIS  &  P.  RY.  CO. 

(Supreme  Coiirt  of  Mlnne»ota.  Dec  s,  1S89.) 
~  BiuxsNT  Domain— Pbockdure. 

1.  Where  a  railroad  oompan;,  under  sectloa 
38  et  seq.,  o.  84,  Qan.  St.  1878,  when  »ued  in  eject- 
ment for  land  taken  by  It  for  Its  nse  without  mak- 
ing oompensation,  in  Its  answer  asks  to  have  the 
compensation  for  the  tidcing  aecertalned,  and  for 
jud^ent  entitling  It  to  the  land  on  paying  the 
amount  ascertained,  the  question  of  nioh  amount 
must  be  tried  in  the  same  manner  and  upon  the 
same  kind  of  evidence  as  in  an  original  proceeding 
Instituted  by  it  for  the  purpose. 

31.  Various  exoeptlons  considered  and  disposed 

of. 

(ayllabUB  by  Ute  Court.) 

Appeal  from  district  oonrt,  Stearns  county; 
SBABI.B,  Judge. 

J.  D.  Springer  and  ResfneMii  A  Steumrt, 
for  appellant.  i>.  W.  Bruekartt  for  respond- 
ent. 

GiLFTLLAN,  C.  J.  This  actiOD  was  brought 
to  recover  possession  of  a  strip  of  land  100 
feet  wide,  and  containing  about  2|  acres,  and 
extending  across  a  40-acr6  tract,  described  as 
the  N.  W.  J  of  the  H".  E.  \  of  section  10, 
township  121.  The  complaint  alleges  the 
piaintiS  to  be  the  owner  In  fee  of  »\i  of  the 
40,  and  that  possession  of  the  strip  is  unlaw- 
fully withheld  by  defendant.  The  answer 
admits  the  taking  and  withholding,  and  al- 
leges that  the  strip  was  taken  for  railroad 
purposes,  as  a  right  of  way;  that  no  com- 
pensation has  been  made  for  the  taking;  and 
it  puts  in  issue  plaintiff's  title.  It  asks  that 
the  compensation  for  the  taking  be  ascer- 
tained, and  that  defemlnnt,  upon  paying  the 
amount,  be  adjudged  entitled  to  the  strip. 

The  answer  proceeds  under  section  c. 


34,  Gen.  St.  1878,  and  the  following  sections, 
which  permit  a  railroad  company,  when  sued 
in  ejectment  to  recover  land  whjch  it  haa 
taken  for  railroad  pnrposra  without  havIng^ 
made  compensation,  to  turn  the  action  into — 
or  perhaps  It  would  be  more  nearly  accurate 
to  say  to  attach  to  It — a  proceeding  to  obtain 
the  right  to  take  and  use  the  land.  It  must 
be  apparent  that  such  an  answer  brings  into 
the  case  issues  not  presented  by  the  complaint. 
Upon  such  an  answer  the  question  of  the 
amount  of  compensation  must  be  tried  in  the 
same  manner  and  upon  the  same  kind  of  evi- 
dence as  In  an  original  proceeding  instituted 
by  the  company  to  acquire  ttie  r^ht  to  take 
theland.  Had  thedefradant  merely  answered 
the  complaint  aa  a  complaint  in  ejectment  the 
sole  issues  would  be  plaintiff's  title  to,  or 
right  to  the  possession  of,  the  strip,  and  the 
amoqnt  of  damages  for  having  withheld  it  ia 
the  past.  That  be  did  or  did  not  owner  have 
possession  of  any  other  land  would  not  affect 
his  right  to  recover  the  strip.  But  as  a  pro- 
ceeding on  the  part  of  the  defendrtnt  to  con- 
demn the  sMp  to  Its  use  the  compensation  or 
damages  are  to  be  assessed  not  merely  for  * 
having  withheld  It  In  the  past,  but  fbr  taking 
and  usii^  it  for  railroad  purposes  in  the  fut- 
ure. In  perpetuity;  and  it  Is  material 
plaintiff  does  or  does  not  own  or  possess  oth- 
er land,  for,  if  the  strip  be  only  a  part  at  one 
entire  tract  owned  by  plaintiff,  the  damages 
to  the  tract  by  taking  the  strip  out  of  it  forms 
the  basis  of  comppnaation.  Of  course  it  must 
be  open  to  the  owner  to  prove  the  piece  taken 
to  be  part  of  a  krgertract,  and  to  prove  what 
such  larger  tract  u.  It  was  therefore  proper 
for  the  court  below  to  allow  plaintiff  to  give 
evidenoe  of  her  title  to  and  possession  and  use 
as  one  farm  of  four  adjoining  forty-acre  tnuits, 
tlirough  mx9  at  wUch  the  strip  in  question 
runs.  That  proof  was  not  merely  to  soataln 
the  allegations  of  her  complaint,  nor  was  her 
right  to  make  such  proof  to  be  measured  by 
those  (^legations.  It  was  to  get  at  the  prop- 
er amount  of  compensation,  which  the  an- 
swer asks  to  have  ascertained.  The  right  to 
make  the  proof  ms  to  be  measured  by  the 
case  made  by  the  answer.  This  disposes  of 
appellant's  assignments  error  from  1  to  8. 
inclusive. 

It  appealing  in  the  case  that  the  company 
liad  previously  acquired  the  right  to  mn  its 
road  across  one  of  the  40-acre  pieces  consti- 
tuting the  farm,  spoken  of  as  the  "north  for- 
ty in  section  three,"  the  rule  as  to  the  meas- 
ure of  damages  given  l^the  court  in  its 
charge  to  the  jury  was  correct,  to-wit:  "What 
is  the  difference  In  the  value  of  her  farm  (as- 
suming that  the  railroad  runs  across  the  north 
forty  in  section  three)  without  the  railroad 
running  acrcHS  the  east  forty,  (over  which  the 
strip  In  question  extended;)  an^  with  it  run- 
ning across  the  east  forty,  as  It  does,  what 
additional  or  increased  damages  has  she  sus- 
tained by  reason  of  the  construction  of  the 
road  across  the  east  forty?"  And  the  ques- 
tions to  the  witnesses,  being  framed  accord- 
ing to  this  rule,  were  correct  Plaintiff 
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showed  rpcord  title  to  three  of  the  fortiee,  In- 
eluding  th»t  across  which  the  strip  tn  qaes- 
tfon  extends.  As  to  the  other  fortj  she 
showed  possession,  which  is  prima/aeU  evU 
dence  of  title.  The  verdict  was  in  aubstftnce, 
though  perhaps  not  in  form,  accordinft  to  the 
statute,  and  no  objection  was  made  to  Its  form 
when  it  wns  returned.  It  la  too  late  now  to 
make  objections  going  only  to  its  torm*  Or- 
der affirmed. 


Adamson  v.  Hobton. 
(Supreme  Oourt  <tr  mmtMota.  I}eafl,188».) 
Chattci.  KonoAai— DasoBiniOM  or  Pbopbbtt. 

A  desorlptioii  of  the  property  In  a  chattel 
mortgage,  BpecuTlng  the  artlcleB,  and  stating  them 
to  be  in  the  possession  of  the  mortgagors  In  the 
oltT  of  Minneapolis,  Is  good,  so  that,  the  mortgage 
bdog  properly  filed,  it  u  ootioe  to  aabeeftiiAnt  piuv 
ebaiirs.* 
iSyllabu*  hy  Oe  Court) 

Appeal  from  manlcipal  coart,  difyat  Mior 
neapolia;  Ehert.  Judge. 

MarrUtk  A  Ifarrlek,  for  aj^llant.  S,  H. 
Btmrur,  for  respondent. 

GiLFiLLAN,  G.  J.  The  plaintiff  claims  un- 
der a  chattel  mortgage,  duly  filed;  the  defend- 
ant, undtT  a  subaequent  purcliase  from  one 
of  the  mortgagors.  The  property,  which  by 
the  terrnn  of  tlie  mortgage  was  to  be  left,  and 
which  was  left,  in  the  possession  of  the  mort- 
gagors, was  houseliold  furniture,  and  was  de- 
scribed in  the  mortgage  as  such  property 
would  ordinarily  l>e  described,  thus:  "One 
darlE  wood  chamber  suit,  (three  pieces;)  one 
red  center  tiible,"  etc.;  "now  in  their  [the 
mortgagors']  possession  in  the  city  of  Minne- 
apolis, in  the  county  of  Hennepin  and  state 
of  Minnesota."  It  is  claimed  by  respondent, 
and  the  court  below  decided,  that  thedescrip- 
tion  is  not  sufficiently  delinite  and  certain, 
so  that,  the  mortgage  being  duly  llled,  a  sul)- 
sequent  purchaser  will  be  chargeil  with  no- 
tice of  it.  It  is,  however,  as  definite  and 
eertain  and  particular  as  that  in  the  mortgage 
in  Eddy  v.  Caldwell,  7  Minn.  225.  (Gil.  Ititi,) 
which  was  held  to  be  sufficient.  See,  also. 
Wells  V.  Wilcox,  28  N.  W.  Bep.  29.  It  fur- 
nishes the  means  of  identifying  the  property 
about  as  fully  as  is  ordinarily  possible  with 
ttiat  kind  of  property.  Anyone  Undingsuch 
art!'  les  as  are  described  in  the  mortgage  in 
the  poesessloD,  at  Its  date,  of  the  mortgagors, 
<J.  W.  and  NelUe  Carlln.)  in  the  city  of  Mln- 
neapnlis,  could  hardly  rointake  as  to  their 
identity.  It  Is  true  that  subsequent  events — 
acta  of  the  mortgagors,  for  instance— might 
throw  dithciilties  in  the  way  of  such  subse- 
quent IdentiBcation,— as,  if  the  mortgagors 
assume  and  become  known  by  some  other 
name,  or  if  they  transfer  the  possession  to 
some  one  else,  or  remove  the  property  from 

1  Respecting  the  sufficiency  of  the  description  of 
property  in  chattel  mortgages,  see  STnapp,  Stout 
ft  Co.  Compony  v.  Deitz,  (Wis.)  84  N.  W.  Rep.  471, 
and  note;  Clapp  Trobridga,  (Iowa,)  68  N.  W. 
Be^411.  and  note;  Warner  v.  Wilson,  (Iowa,)  fl6 
K.  w.  Rep.  720,  and  note:  Manufacturing  Co.  v. 
OriiBth,  (Iowa,)  89  N.  W.  Rep.  214,  and  note. 
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the  city;  but  that  would  not  afl6ct  the  saffl- 
clency  of  the  description  as  contained  in  the 
mortage.  There  are  few  Instances  of  per* 
sonal  property  the  distinguishing  marks  of 
which  may  not  be  oUlterated  or  changed. 
The  fact  that  they  can  be  will  not  make  bad 
a  description  which,  when  given,  ts  good. 
Order  reversed,  and  the  court  below  will  en- 
ter Judgment  on  the  findings  in  favor  of 
plalntiC 


JoBDAM  «.  St.  Pattl,  M.  &  M.  Rt.  Co. 
(Saprem$  Court  of  MtMtetaUL  Dea  9, 1688.) 
Teial— Sarmfs  Asroa  Spbcial  7nn>nfn — Ruir 

BOAO  COKPJlNIBS— SUBVACB  WlTSa. 

1.  When  there  Is  a  general  verdict,  and  alao 
special  flndings  of  fact,  it  is  not  proper  praotloe  to 
move  to  set  aside  one  of  the  flDdingsof  fact  ascoo- 
trary  to  the  evidence,  without  asking  for  a  new 
trial  of  the  whole  issue  or  nf  that  parttonlar  que*, 
tion  of  fact,  eapeoialW  if  setting  It  aside  would  re- 
quire a  judgment  different  from  what  would  be  re- 
quired ff  it  were  allowed  to  stand. 

9.  The  mle  that  a  land-owner  may  Improve  hia 
own  land  for  the  purpose  for  which  similar  land  Is 
ordinarily  used,  and  may  do  what  ia  necessary  tor 
that  purpose,— as,  to  build  upon  It,  or  raise  or  low- 
er its  surface,  even  though  the  effect  may  be  to 
prevent  surface  water  which  before  flowed  upon  tk 
from  coming  upon  it,  or  to  draw  from  adj(»nlng 
land  Burfaoe  water  that  would  otherwise  remain 
there,  or  to  shed  surface  water  over  land  on  which 
it  would  not  otherwise  go,— applied  to  a  railroad 
company  oonatruoting  Ita  road  aoroaa  a  pralrto 
counUry. 
(SyUabut  by  the  Court.) 

Appeal  from  district  oonrt.  Clay  county; 
MiLi.8,  Judge. 

IT.  B.  Douffia*,  for  appellant.  Jf.  D. 
Gfrover  and  W.  B.  Dldge,  for  respondent. 

Qtlpillak.  G.  jr.  From  the  course  of  the 
trial  in  this  case,  as  shown  by  the  settled 
statement  of  ttie  case,  it  is  apparent  that  the 
parties  did  not,  by  consent,  enter  upon  the 
trial  of  any  other  than  the  issues  made  by  the 
pleadings.  This  makes  It  necessary  to  refer 
to  the  complaint  to  ascertain  what  issues  It 
presents;  that  is,  what  act  of  the  defendant  It 
alleges  as  wrongful.  It  alleges  that  the  de- 
fendant wrongfully,  unlawfully,  wantonly, 
negligently,  and  maliciously  cut,  dug,  and 
made,  and  caused  to  be  dug,  cut,  and  made, 
two  certain  large  ditches  about  six  miles  in 
length,  one  on  each  aide  of  its  road-bed,  par- 
alltrl  with  and  alwut  ten  feet  from  it,  and 
connected  them  by  means  of  Qve  large  col- 
verts,  the  locations  of  which  are  given,  the 
ditches  running  through  large  quantities  of 
low  and  wet  land,  and  which  ditches  did  and 
do  gather  and  accumulate  large  qnantitlea  of 
water  by  draining  said  low  and  wet  lands, 
and  did  and  do  at  certain  seasons  of  the  year 
convey  large  and  enormous  quantities  of  sur- 
face water  from  said  cnlverU  and  from  said 
two,  ditches,  which  water,  by  reason  of  and 
on  a'ccount  of  said  ditches  and  culverts,  was 
unnecessarily  made  and  forced  to  run  in  large 
and  destructive  currents  through  the  ditches 
and  culverts  over  large  quantities  of  land, 
eluding  that  of  plaintiff,  whereby  plaintiff's 
land  was  overdowed  and  covered  with  water. 
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(lamagin;;  his  crops.  It  is  not  alleged  that 
there  whs  anythiug  vrongfitl  in  the  mode  of 
constructinj;  Ihe  ditches  orculverts;  that  the 
former  were  (if  properly  there)  either  too 
large  or  too  small,  or  were  unskillfullj  or 
hiidly  constructed;  or  that  the  latter  were 
badly  constructecf,  or  were  insufficient  in  cap 
pucity  or  number,  or  improperly  located;  or 
that  either  ditches  or  culverts  as  constructed 
were  unnecessary  to  the  proper  construction 
of  the  railroad.  The  compUint  really  calls 
in  question  only  the  right  of  the  defendant  to 
have  the  ditches  and  culverts  there,  even 
though  necessary  to  the  railroad,  if  their  ef- 
fect would  be  to  accumulate  surface  water, 
and  cause  it  to  flow  on  plaintiff's  land,  where 
it  would  not  otherwise  flow.  The  jury  ren- 
dered a  genera]  verdict  in  favor  of  the  plain- 
tiff, and  also  returned  answers  to  I(>  specific 
questions  of  tacU  which  the  «}urt  submitted 
to  them  to  find  upon.  The  plaintiff  moved 
to  set  aside  one  of  the  special  findings  on  the 
ground  that  it  was  contrary  to  the  evidence, 
which  motion  was  denied",  and  the  defendant 
moved  to  set  aside  the  general  verdict,  be- 
cause inconsistent  with  the  special  findings, 
and  for  judgment  on  the  special  findings, 
which  motion  was  granted,  and  Judgment 
was  accordingly  entered,  and  the  plaintiff  ap- 
pealed. 

Where  there  Is  a  general  rerdict  and  also 
special  findings,  we  do  not  think  it  proper 
practice  to  move  to  set  aside  one  of  the  spe- 
cial  findings  upon  an  essential  fact  on  the 
ground  that  it  is  contrary  to  evidence,  with- 
out asking  to  have  a  new  trial,  either  of  the 
whole  issue  or  of  the  particular  question  of 
fact.  If  such  a  finding  could  be  set  aside  on 
that  ground,  leaving  the  general  verdict  and 
other  special  findings  to  stand,  then.  If  setting 
It  aside  would  require  a  Judgment  different 
from  what  would  be  required  if  It  were  re- 
tained, the  setting  it  aside  on  the  ground 
«tated  would  have  the  effect  of  a  trial  by  the 
■court  without  the  jury.  In  this  instance, 
jiowever,  within  the  issues,  whether  the  spe* 
■cAaI  finding  were  set  aside  or  retained  would 
jDake  no  difference  with  the  right  to  judg- 
ment. It  was  only  to  the  effect  that  the 
rain-fall  on  the  occasion  referred  to  in  the 
oomplaint  was  extraordinary  and  unusual. 
Whether  it  was  ordinary  or  extraordinary 
would  make  no  difference  with  defendant's 
liability  apontbeiaaues  presented  by  the  oom- 
plaint. 

It  is  conceded  that  the  defendant  had  a 
right  to  construct  and  maintain  its  railroad, 
and  that  its  acts  were  done  upon  its  right  of 
way,  rightfully  acquired.  It  is  to  be  regard- 
ed, therefore,  as  an  owner  doing  the  acts 
complained  of  on  its  own  premises;  and  its 
duty  and  liability  are  to  be  measured  by  the 
rule  as  to  the  duty  and  liability  in  respect  to 
surface  waters  that  attaches  in  the  case  of  an 
owner  in  the  use  of  his  own  land.  The  dis- 
trict through  which,  so  far  as  involved  in 
this  case,  the  defendant's  road  runs  is  prairie 
country,  with  depressions  in  the  surface, 
such  as  an  found  in  every  prairie  district  in 


this  state,  along  which  surface  waters,  espe- 
cially when  suiciding,  flow  until  they  find  as 
outlet,  or  until  they  are  absorbed  In  the  soil, 
or  pass  off  by  evaporation. 

Two  of  the  questions  submitted  to  the  Jury 
were  as  follows:  "(1)  Were  the  excavations 
by  the  railroad  made  by  excavating  the  earth 
therefrom  for  the  purpose  of  constructing 
the  defendant's  railroad,  and  not  for  the  pur- 
pose of  drainage?  (2)  [Was  the  defendant's 
railroad  properly  constructed,  and  in  the 
usual  and  ordinary  manner  of  constructing 
railroads  in  prairie  countries,]  and  with  cul- 
verts so  placed  as  to  equalize  the  ordinary 
flow  of  surface  water?"  The  first  question, 
and  tliat  part  of  the  second  which  we  have 
placed  in  brackets,  were  answered  in  the  af- 
firmative; that  part  of  the  second  not  in 
brackets  in  the  negative.  As  we  have  seen, 
no  question  is  presented  by  the  complaint  as 
to  the  proper  location  of  the  culverts.  The 
finding  as  to  them  is,  therefore,  outside  of 
the  issues,  and  must  be  disregarded.  And  it 
is  the  same  as  to  the  last  question  submitted, 
referring  to  the  sufficiency  of  the  ditches  to 
carry  off  ordinary  surface  water.  Ko  other 
of  the  special  findings  modifies  in  any  d^ree 
the  finding  on  the  two  questions  we  £ive 
quoted.  The  case  is  tlierefore  one  where  a 
railroad  company,  for  the  purpose  of  proper- 
ly constructing  its  road-bed,  takes  earth  from 
one  part  of  its  premises  and  uses  it  upon  the 
road-bed,  thus  leaving  an  excavation  or  ditch 
along  each  side  of  it,  which  is  the  usual  and 
ordinary  way  of  constructing  railroads  in 
prairie  countries.  It  Is  evident  that  in  a  Sat 
country,  If  it  be  desirable  to  raise  the  road- 
bed above  the  natural  surface  of  the  ground, 
the  earth  must  be  taben,  as  was  done  in  this 
case,  from  along-side  of  the  road-bed,  and 
that  so  taking  it  will  necessarily  leave  an  ex- 
cavation or  ditch  from  which  the  earth  has 
been  taken.  The  right  of  one  land-owner  to 
use  and  improve  his  own  land  for  the  purpose 
for  which  Blmilar  land  is  ordinarily  used, 
and  that  he  may  do  what  is  necessary  for  that 
purpose,  and  that  he  may  build  upon  it,  or 
raise  or  lower  Its  surface,  even  though  the 
effect  may  be  to  prevent  surfara  water  which 
before  flowed  upon  it  from  coming  upon  it, 
or  to  draw  from  adjoining  land  suiface  water 
which  would  otherwise  remain  there,  or  to 
shed  surface  water  over  land  on  which  it 
would  not  otherwise  go,  is  in  accordance  with 
the  common-law  rule  as  to  surface  waters, 
and  is  fully  recognized  in  this  state.  Lee  t. 
Minneapolis.  22  Minn.  IS;  O'Brien  r.  St 
Paul,  25  Minn.  831;  Henderson  t.  Minneapo- 
lis. 82  Minn.  819, 20  If.  W.  Bep.  822;  fiowe 
T.  Ballroad  Oo.,  ante,  76.  The  right  to  so 
use  and  improve  one*s  own  land  does  not, 
however,  inelnde  the  right  to  do  so  merely  by 
transferring  from  it  surface  watns  natnrsUy 
resting  upon  it  to  the  land  ot  another.  It  is 
only  wheresuch  shifting  of  the  harden  ft^ws 
as  an  Incident  to  using  or  improving  his  land 
as  such  land  is  ordinarily  nsod  or  Improved, 
that  itcan  be  justified.  Kobe  v.  Minne^wlis, 
22Minn.  159;  O'Brien  v.  St.  FftuU  supm;  Ho- 
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nBon  V.  Hailroad  Co..  31  Minn.  224. 17  N. 
.  Hep. 374;  Townshipof  Blakety  v.  Devine, 
86  MiDD.  53, 29  N.  W.  Bep.  342;  Pye  v.  Man- 
kato.  36  Minn.  373;  31  N.  W.  Bep.  863;  Ol- 
son V.  Railroad  Co.,  38  Minn.  419.  37  :n.  W. 
Bep.  953.  This  case  cornea  within  the  rule 
of  ttaa  cues  first  above  cited.  Judgment  af- 
Armed. 


D  ARB  AH  0.  Qow  et  cH. 
iSuprtme  Court  of  MicMoan.   Oct  18, 1689.) 
GoxTXAon— Tun  or  Perfobmahob — Rbooo?- 

HBNT. 

1.  In  an  aotiOQ  to  recover  assessmentB  alleged 
to  be  due  on  •  contract,  It  appeared  that  Beveral 
owners  of  logs  agreed  tbat  one  of  tbelr  Dumber 
ahoold  drtve  tbeni,  aod  levy  an  eqnitable  asMsa- 
nwDt  to  p^r  therefor.  The  contract  recdted  tbat 
the  parties  owned  logs  lying  along  the  banks  of  a 
ereea.  and  were  desiroua  of  haTtng  them  driven 
Into  the  river  "before  the  main  spring  drive  on 
•aid  river  of  the  present  jeAr  passes  sud  creek ; " 
and,  to  "aeoompllsh  the  driving  of  said  logs  with 
economy  and  the  least  Inoonvenf enoe,  **  plslntlfl 
was  appointed  to  take  charge  of  the  drive,  with  full 
power  of  management  but  it  oontained  no  further 
proviflloQ  as  to  when  the  drive  should  start,  or  the 
logs  arrive  at  their  destloatlon.  Held,  tbat  a 
charge  that  the  time  in  which  plaintiff  was  to 
drive  the  logs  was  not  limited  in  tlie  oontraot  was 
error. 

8.  General  allegations  that  the  plaintiflwholly 
neglected  and  omitted  to  do  and  perform  certain 
woriis  which  were  requisite  and  necessary  to  be 
done  and  performed  under  and  by  virtue  of  the 
■aid  agrerasent,  and  tliat  lie  "did  and  perfoimed 
certain  other  works,  which  were  requisite  and 
necessary,  in  a  bad,  inartlfldal,  and  unworkman- 
lUce  manner,"  are  not  full  and  definite  enough  to 
entitle  defendant  to  recover  damages  suffered  by 
[d^ntlffs'  failure  to  perform  the  contract  in  the 
ttane  limited  by  It 

8.  It  cannot  be  said  the  oonrt  erred  in  refusing 
a  request  for  a  special  finding,  where  the  record 
does  not  show  any  evidence  on  whioh  to  base  such 
epecial  finding. 

Error  to  circnit  court,  Mecosta  county. 

Action  by  James  M.  Darrah  against  James 
Gow  and  others,  to  recover  a  balance  alleged 
to  be  due  on  a  contract  for  driving  logs.  To 
TarlouB  rulings  of  the  court  on  the  trial,  and 
to  certain  cliarges  to  the  jury,  defendants  ex- 
cepted, and,  judgment  having  been  rendered 
on  a  verdict  foi  plaintiff*  defendants  now 
bring  error. 

Smith,  Nimtj  Hoyt  A  Brwin,  for  appel- 
lants. M.  Broum  and  Frank  JOumont  for 
mppellee. 

Chahflik.J.  On  the  18th  day  of  February, 
Ai  D.  lSti6.  the  parties  named  therein  entered 
into  the  fdlowing  agreement,  namely:  "Mem- 
morandum  of  agreement  made  and  entered 
Into  tfaia  eighteentb  day  of  February,  A.  D. 
1886.  by  and  between  James  M.  Darrab,  of 
Big  Rapids,  Michigan,  party  of  the  first  part; 
Layman  &  Elliott,  of  Evart,  parties  of  the 
second  part ;  Qo w,  M^o  &  Company,  of  Mub- 
k^on,  Michigan,  parties  of  the  third  part; 
J.  &  G.  K.  Wentworth,  of  Bay  aty,  Michi- 
gan, partiesofthefourth  part;  T.H.Lavery, 
of  Harrison,  Michigan,  parties  of  the  fifth 
part;  and  A.  N.  Duty,  <A  Harrison,  party  of 
the  sixth  part;  and  Dacey  Lumbw  Co.,  d 
Muskegon, partyoftbeseventhpart.  Where* 


aa.  the  parties  hereto  are  respectively  the 
owners  or  in  charge  of  various  Iota  of  pine 
saw-logs  now  on  the  banks  of  Town  Line 
creek,in  the  counties  of  Boscommon  and  Clare, 
state  of  Mictiigan,  or  that  will  be  delivered 
tbere  before  the  spring  drive  of  the  present 
year,  which  logs  they  are  desiroua  of  having 
driven  into  the  mala  Muskegon  river  Iwfore 
the  main  spring  drive  on  said  river  of  the  pres- 
ent year  passes  said  creek;  and  whereas,  the 
said  parties  hereto  are  desirous  of  entering  into 
some  arrangement  whereby  tliey  may  accom- 
plish the  driving  of  said  logs  with  economy 
and  with  the  least  inconvenience  to  all  paitiee: 
Now,  therefore,  it  is  hereby  mutually  agreNed 
between  the  parties  hereto:  (1)  Tbat  Frank 
B.  Wilson,  of  Harrison,  surveyor,  shall,  as 
soon  as  practicable,  go  and  locate  the  various 
roUwuys  of  the  said  several  parties  hereto, 
and  determine  their  distance  by  the  course  of 
the  stream,  aa  near  as  practicable,  from  the 
mouth  of  said  Town  Line  creek,  and  his  de- 
termination in  tbat  regard  aliall  be  binding 
upon  the  parties  hereto,  for  the  purposes  here* 
inafter  mentioned.  (2)  Tbat  James  M.  Dar- 
rab, of  Big  Bapids,  sliall  be  and  is  hereby 
designated  and  appointed  and  authorized  to 
take  cbarge  of  the  driving  of  the  logs  of  the 
said  several  parties  hereto  from  said  creek 
into  the  main  Muskegon  river,  and  for  that 
purpose  la  authorized  to  employ  all  necessary 
help  and  means,  as  the  agei>t  of  the  sevend 
parties  hereto.  He  aball  also  make  assess- 
ments as  they  may  be  needed  upon  the  sev- 
eral parties  hereto,  for  the  cost  and  expense 
of  such  driving.  Hia  asseaaments  for  tbat 
purpose  on  the  several  paitiea  hereto  shall  be 
paid  to  him,  or  bis  order,  on  demand.  (3)  Tbe 
liability  for  assessment  of  the  said  several 
parties  hereto  under  this  ifistrument  sball  be 
establisbed  and  determined  aa  follows:  Each 
party  shall  pay  liis  proportion  of  each  assess- 
ment, wbich  shall  be  ascertained  in  the  fol- 
lowing manner:  The  number  of  million  feet 
of  logs  owned  by  each  party  shall  he  multi- 
plied by  the  number  of  miles  said  logs  are 
(ILstant  from  the  mouth  of  the  stream;  the 
whole  number  of  miles  thus  obtained  bears 
each  assessment,  and  each  party's  proportion 
will  be  hia  percentage  of  mileage  for  all  logs 
driven  to  tbe  wbole  mileage  of  the  entire  lot 
of  logs.  It  is  hereby  understood  and  agreed 
that  the  expenses  of  tbe  surveyor  above 
named  shall  be  borne  by  the  paities  in  pro- 
portion  to  the  number  of  feet  of  logs  which 
they  own  out  of  the  whole  lot.  (4)  It  Is 
hereby  understood  and  agreed  tbat  James  M, 
Darrab,  so  appointed  to  take  charge  of  the 
work  and  business  of  driving  said  stream, 
shall  first  execute  a  good  and  safficient  bond, 
in  tbe  snm  of  five  thousand  dcdlars,  with 
sureties  to  be  approved  by  the  parties  hereto, 
or  a  majority  of  them,  for  the  sure  and  fidth- 
ful  performance  of  duties  and  employment, 
and  tbat  he  will  keep  accurate  and  correct  ac- 
counts of  all  the  expmse  connected  with  said 
work*  which  shall  l>e  subject  at  any  time  to 
the  inspection  of  any  of  the  parties  hereto; 
such  booksalso  to  sbowall  assessments  made. 
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by  whom  paid,  and  In  what  manner  expendfd. 
In  witness  whereof  the  parties  hprato  have 
executed  this  Instrument  in  sexttipUeate  the 
dajaudyearflrstabore mentioned.  [Signedj 
Jas.  M.  Darrah.   T.  H.  Latebt.  A. 

DUTT.     DUOET  LnMBBB  GOUPANT,  bj  JOHN 

Torrent,  Pres.  Gow.  Mato  &  Co.  DroET 
Lumber  Coupant.  bj  John  Voqel,  hb  to 
LajmHD  &  Elliott  contract.  Jas.  M.  Dak- 
bah.  T.  H.  Latest,  for  J.  &  G.  E.  Weot> 

worth  iogs. " 

After  the  contract  was  entered  into,  and 
before  the  ice  had  gone  out  of  the  stream,  the 
surveyor  nnmed  meiisured  tlie  river,  and  lo- 
cated the  distance  which  the  logs  of  the  re- 
speetiTe  owners  were  to  be  driven.  Darrah 
commenced  preparations  for  driving  in 
March,  and  began  the  worlc  of  driving  in 
April.  In  order  to  facilitate  the  work,  he 
built  two  dams. — one  about  9  miles  from  the 
mouth  of  the  creek,  which  was  built  after 
consultation  with  tlie  owners  of  the  logs,  and 
tlieotlier  was  located  about  2j[  miles  from  the 
mouth,  and  was  built  witliuut  connultHtion 
with  ail  of  the  owners  ot  logs.  The  cost  of 
both  of  these  dams  he  charg^  to  the  expense 
of  the  lug-owners.  He  continued  driving 
until  Ab<int  the  10th  of  June,  with  a  force  of 
men  gradually  increased  to  about  125.  He 
then  stoppetl  on  account  of  low  wnter  in  the 
stream,  which  made  it  impracticable  to  drive 
at  tliHt  time.  In  the  last  part  of  June  there 
was  a  rHin-fall.  and  he  resumed  work,  and 
continued  for  alwut  two  weeks.  The  rear  of 
the  drive  in  the  main  Muskegon  river  was 
driven  past  the  mouth  of  the  Town  Lipe 
creek  about  the  10th  day  of  July.  It  usual- 
ly passed  that  point  from  the  15th  of  June  to 
a  month  later.  At  the  time  the  agreement 
WHS  made,  Darrahthad  known  for  a  number 
of  years  about  the  time  the  rear  of  the  drive 
on  ttin  main  Muskegon  river  would  leave 
Houghton  lake.  It  usually  takes  about  15 
days  for  the  rear  to  pass  the  Town  Line  creek 
after  it  leaves  Houghton  lake.  He  also  knew 
where  the  logs  he  was  driving  were  destined 
for.  and  that  they  would  not  reach  their  des- 
tination that  season  If  the  rear  of  the  drive 
passed  the  mouth  of  the  creek  before  the  logs 
were  driven  out.  During  the  progress  of  the 
work  three  successive  assessments  were  made 
before  the  rear  of  the  drive  in  the  main  Mus- 
kegon river  passed  the  mouth  of  the  creek, 
and  which  were  paid  by  Oow.  Mayo  A  Co.. 
and  after  the  rear  had  passed  they  objected 
to  paying  any  more,  and  notified  Darrah  not 
to  drive  any  more  logs  for  them.  Darrah 
was  Interested  in  driving  the  logs  of  Lavery 
and  of  J.  6.  &  K.  Wentworib.  which  were 
further  up  the  creek.  He  resumed  work 
again  the  last  of  August  or  the  Srst  of  Sep- 
tember. He  stopped  once  after  that,  and 
finally  got  the  logs  run  out  in  October.  He 
made  assessments  upon  the  parties  to  the 
contract  after  the  8d,  but  Gow,  Mayo  A  Co. 
only  paid  91,000.  and  Darrah  claims  a  bal- 
ance due  him  under  the  contract  of  $2,06^.79. 
He  miide  proper  demand  for  tlie  payment  of 
this   sum,  and,  payment  being  refused. 


brought  this  snlt'for  Its  TecOTOy  In  anump* 
Ht,  filing  a  declaration  upon  the  common 
ooanto  only,  and  filed  his  bill  of  parllcularSr 
composed  of  two  items,  the  first  of  whidt 
was  for  driving  7,000,000  fert  of  saw-logs 
down  Town  Line  creek  dnrlngthe  months  of 
April,  May,  June,  July,  August,  September, 
and  October,  lb86.  and  delivering  them  In 
Muskegon  river,  under  the  abore  agreement^ 
at  82  per  1,000  feet,  and  the  other  item  was- 
the  same,  except  it  omitted  to  mention  that 
the  driving  was  done  under  the  contract. 
The  defendants  pleaded  the  general  issue, 
and  gave  notice  that  the  claim  of  the  plaintifT 
arose  nuder  s  written  contract,  a  copy  of 
which  was  set  out;  being  the  same  contract 
set  up  bv  piaintiff  under  hts  bill  of  particu- 
lars. The  cause  for  recoupment  is  stat^  in 
the  notice  as  follows:  "That  the  said  plain- 
tiff wholly  neglected  and  omitted  to  do  and 
perform  certidn  works  which  were  requisite 
and  necessary  to  be  done  and  performed  un- 
der and  by  virtue  of  the  said  agreement,  ao* 
cording  to  the  tenor  and  effect,  true  intent, 
and  meaning  thereof;  that  is  to  say,  to  drive- 
and  deliver  from  said  Town  Line  creek,  men- 
tioned In  said  contract,  the  logs  therein  be- 
longing to  said  defendants  Into  the  mailt 
Muskegon  river  before  the  main  springdrivo 
on  said  river  for  tlie  said  year  1886.  And  the 
said  plaintiff  also  thereby  craftily  and  subtly 
deceived  the  said  defendants  in  this,  to-wit, 
that  the  said  plaintiff  afterwards,  to-wit,  on 
the  Ist  day  of  April,  1386,  and  on  divers 
other  days  and  times  t>etween  said  1st  day  of 
April  and  the  1st  day  of  Xovember  of  the 
same  year,  did  and  performed  certain  other 
works  which  were  requisite  and  necessary  to- 
be  done  and  performed  under  and  by  Tirtue 
of  the  said  agreement.  In  a  bad,  Inariificial, 
and  un  work  man-like  manner,  contrary  to  the 
form  and  effect,  true  intent,  and  meaning  of 
said  undertaking." 

Upon  the  trial  of  the  cause  the  counsel  for 
defendants  offered  testimony  to  establish. 
their  claim  for  recoupment;  and,  on  the  ob- 
jection of  the  plaintiff's  counsel,  the  ooart 
excluded  the  testimony  offered.  Upon  the 
trial  of  the  cause  the  plaintiff  relied  entirely 
upon  the  written  contract  as  the  basis  of  his 
recovery,  and  introduced  no  proof  upon  the 
quantum  meruit  count  of  his  declaration- 
He  claimed  that  he  had  substantially  per- 
formed his  coiftract,  and  gave  testimony  of 
the  assessments  made  against  the  defendants,. 
and  of  the  balance  remaining  anpaid  by 
them. 

It  is  claimed  by  the  defendants  that  the 
testimony  did  not  disclose  that  the  assess- 
ments claimed  as  due  from  defendants  were 
made  in  accordance  with  the  provisions  of 
the  agreement,  which  is  specific  as  to  the 
manner  in  which  such  assessments  should  be 
made. 

It  appears  from  the  testimony  that  at  the 
time  the  first  four  assessments  were  made 
the  quantity  of  logs  owned  or  controlled  by 
the  respective  parties  had  not  been  reported 
to  the  plaintiff,  and  be  was  therefore  obliged. 
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to  DiAkA  thoM  assessments  apon  estimates, 
from  the  best  Information  he  cuuld  obtain; 
«nd  such  assessments  were  not  made  upon 
Che  liasis  provided  for  In  the  contract.  At 
the  time,  howevpr,  the  fifth  assessment  was 
tnade.  the  quantity  of  logs  was  known,  and  it 
was  testified  to  by  the  plaintiff's  book-keeper, 
«nd  not  disputed,  that  the  fifth  assessment 
•bowed  the  full  amount  of  defendants'  logs, 
and  that  there  were  2,119.610  feet  in  the 
1-mile  Umlt,  1,678,868  feet  in  the  10-mlie 
limit,  and  2,100.000  feet  In  the  11-mlle  limit; 
making  a  total  of  5,793,478  owned  by  and  un< 
4ba  thecontrolof  defendants.  The  methodof 
determining  the  assessment  each  party  should 
pay.  provided  for  in  the  contract,  was  to  mul- 
tiply tlie  number  of  million  feet  of  each  par- 
ty by  the  number  of  miles  such  logs  were  dis- 
tent from  the  moutb  of  the  stream,  and  the 
whole  number  of  miles  thus  obtained  bears 
each  assessment;  and  each  party  was  to  pay 
in  proportion  as  liis  mileage  whs  to  the  wholo 
mileage  thus  obtained.  The  defendants*  mile- 
age would  be  obtained  as  follows,  viz.: 

S,119,ei0,  malttpUed  by  1,  equalB.   8,119,610 

l,5Atf68,  multipUed     10,  equals  16,788,680 

4.100,000.  multiplied  by  11,  equaU  28,1UU,0W 

Total  mileage  40,038,200 

— or  nearly  41  miles.  The  defendants  in- 
•Ist  thiit  there  was  no  testimony  in  the  case 
flhnwlng  the  number  of  million  feet  of  logs  in 
the  difTerent  mile  limits  belonging  to  the  re- 
•pectlve  parties,  and  consequently,  there  was 
nu  baaiH  from  which  the  jury  could  ascertain 
the  amount  which  should  be  assessed  to  the 
<lefend;)nts,  and  at  the  close  of  the  case  coun- 
eel  for  defendants  requested  the  court  to  sub- 
mit  to  the  jury  the  following  question,  viz.: 
*'Can  }'ou  find  from  the  evidence  in  this  case 
the  amount  of  logs  belonging  to  or  controlled 
by  either  of  the  parties  to  tlie  agreement,  oth- 
«r  than  the  defendants,  in  any  particular 
mile  of  the  creek  in  question?"  The  court 
refused  to  submit  the  question,  and  exception 
was  taken.  Counsel  also  contends  that  the 
assessments  were  not  made  In  accordance 
with  the  contract.  The  testimony  of  the 
book-keeper  was  that  the  manner  of  making 
the  assessments  was  as  follows:  "We  first 
took  the  distance  of  the  logs  that  we  were  go- 
ing to  assess  from  the  mouth  of  the  creek, 
and  multiplied  the  total  number  of  feet  by 
the  mile,  and  then  made  the  two,  three,  or 
five  per  cent,  assessments  upon  that."  The 
books  of  Mr.  Darrah,  which  were  shown  to 
have  been  kept  under  the  requirements  of 
the  contract,  were  offered  and  received  in  ev- 
idence, and  the  witness  testified  that  the 
pages  of  the  journal  containing  tlie  assess- 
ments to  defendants  were  upon  48  and  50.  and 
the  assesstiients  to  all  the  parties  were  con- 
tained upon  pages  46  and  47.  As  these  pages 
are  nut  embraced  in  the  bill  of  exceptions,  we 
cannot  say  that  they  did  not  show  that  the 
assessments  were  erroneously  made.  Two 
assessments  upon  defendants  were  put  in  ev- 
idence, to  sliow  tlmt  the  quantity  was  mul- 
tiplied by  the  distance  or  number  of  miles 


from  the  month  of  the  creek,  and  upon  this 
result  a  per  cent,  was  assessed.  It  is  claimed 
that  this  was  erroneous,  and  that  the  assess- 
ment should  have  made  upon  a  proportion 
of  mileage,  instead  of  a  per  cent,  of  the  e:^ 
penses.  But  If  the  expense  to  be  assessed 
was  a  certain  sum.  and  the  number  of  million 
offeet  contained  in  all  ofthelogaio  theoreek 
were  multiplied  by  the  distance  they  were 
from  the  mouth  of  the  creek,  the  result  could 
as  accurately  be  arrived  at  by  ascertaining 
the  per  cent,  each  1,000  feet  so  obtained 
would  be  of  the  amount  of  the  expense  to  bo 
assessed  as  it  could  be  by  making  the  propor- 
tion according  to  the  mileage.  It  would  be 
a  different  method  of  arrivingat  thesame  re- 
sult. In  view  of  the  testimony  introduced, 
we  do  not  think  the  court  erred  in  refusing 
to  submit  the  question  of  defendants*  coun- 
sel to  the  jury.  If  there  was  no  testimony 
upon  the  point  covered  by  the  question* 
it  should  have  been  made  to  appear  that  It 
was  80  from  the  record.  The  court  correctly 
charged  the  Jury  that  "the  plaintiff  counto 
expressly  upon  this  contract,  and  t>ase8  his 
right  to  recover  by  virtue  thereof,"  and  that 
it  was  incumbent  upon  him,  before  being  en- 
titled to  a  verdict  under  the  Issue  framed,  to 
prove  by  a  fair  preponderance  of  evidence  that 
he  had  complied  substantially  upon  his  part 
with  the  terms  of  the  written  agreement. 

The  court  also,  in  construing  the  written 
agreement,  instructed  the  jury  that  the  time 
was  not  limited  in  the  contract  in  which  Mr. 
Darrah  was  to  drive  out  the  logs,  and  that 
the  law  only  required  him  to  drive  them  out 
in  a  reasonable  time,  having  reference  to  all 
the  facta  and  circumstances  detailed  In  the 
testimony, — acting  in  good  faith;  and  if  he 
had  done  so  he  had  complied  with  his  con- 
tract. It  appears  to  me  that  in  this  the  cir- 
cuit judge  was  mistaken.  We  must  look  to 
the  language  of  the  contract,  and  to  the  con- 
dition of  things  at  ttie  time  It  was  entered 
into,  and  the  ol>jeut  to  be  accomplished,  to 
discover  the  intent  of  the  parties.  These  par- 
ties were  lumbermen,  who  bad  logs  in  this 
creek  which  they  wished  to  have  driven  out 
into  the  main  Muskegon  river  in  time  to  have 
them  driven  down  that  river  with  the  spring 
drive.  Tlie  recital  in  the  contract  speaks  the 
language,  and  expresses  the  intent,  of  all  the 
parties  to  the  agreement.  They  expressly  say 
that  they  are  desirous  of  having  their  logs 
'driven  into  the  main  Muskegon  river  before 
the  main  drive  on  said  river  of  the  present 
year  passes  said  creek.  It  was,  for  tills  pur- 
pose, as  well  as  the  matter  of  economy  men- 
tioned in  the  second  recital,  that  they  em- 
ployed Uarrah  as  their  agent  to  accomplish 
that  result.  The  time  wlien  the  logs  should 
be  driven  out  of  the  creek  is  plainly  limited, 
namely,  before  the  main  spring  drive  on  the 
Muskegon  river  that  year  (1886)  passed  said 
creek.  The  testimony  sliows  tliat  the  fail- 
ure to  get  the  logs  out  by  the  time  specified 
would  leave  the  togs,  in  the  technioal  plii-aso 
of  log-drivers,  "hung  up,"  so  they  would  not 
reach  their  deatioatiou  until  another  year. 
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Unlimrtmf  authority  was  placed  io  the  hnnds 
ot  Darrah,  as  their  agent,  to  drive  the  logs 
oat.  Adequate  provision  wm  also  made  In 
the  contract  for  means  to  acoompltsh  the  nn- 
dertaltlng.  The  proof  is  uncontradicted  that 
he  failed  to  drive  the  logs  out  before  the  drive 
In  the  main  Muskegon  had  passed.  Whether 
he  was  al  fault  or  not,  the  defendants  had  a 
right  to  say  to  him,  as  their  agent,  "  Wedon't 
want  you  to  drive  onr  logs  left  in  the  creek 
after  the  drive  In  the  main  Muskegon  river 
has  passed  the  creek."  When  that  time  was 
passed,  plaintiff  had  no  riglit  to  employ  men 
during  the  summer  and  fall  and  drive  out  de- 
ftodants'  logs,  and  assess  the  expense  to 
them.  It  would  require  a  new  contract  to  au- 
thorize him  to  do  that.  Doubtless,  defendants 
would  be  liable  to  Darr^  for  their  share  of 
the  expenses  of  driving  snch  logs  as  were 
driven  out,  until  the  rear  of  the  main  drive 
had  passed,  if  the  failure  to  drive  them  all  out 
were  owing  to  circumstances  beyond  his  con- 
trol. But  there  was  no  testimony  definitely 
■howing  what  his  share  would  be.  If  anything, 
over  and  above  what  lie  had  ]»id;  and  the 
ease  was  not  presented  to  the  jury  by  the 
court  upon  that  basis. 

The  plea  of  reo>upnient  was  not  full  and 
definite  enough  to  allow  defendants  to  recov- 
er for  damages  suffered  by  plaintiff's  fniliire 
to  perform  the  contract  in  the  time  limited 
it.  The  judgment  must  be  reversed,  and 
a  new  trial  granted.  The  other  Justices  con- 
curred. 


Clase  v.  Danisls  et  oZ. 
(Supmm  Court  cf  MitAlgaiu  Oct.  18, 1889.) 
IfoBTaAGBs— Avm-AoqriEBD  TrrLB'-QinTciLiJx 
Dbsd. 

Where  one  In  possession,  under  a  parol 
agreement  to  purchase,  mortgages  the  land  in 
pursuance  of  an  agreemeut  whereby  a  mortgage 
from  the  vendor  to  the  mortgagee  is  canceled  as 
part  of  the  consideration  of  purchase,  a  subeequent 
quitclaim  deed  to  the  vendee  Inures  to  the  benefit 
of  his  mortgtwee  as  against  bis  creditors,  whose 
rights  aocrued  subsequent  to  the  deed,  though  the 
■lortgage  contained  no  ooveowita  of  warranty. 

Error  to  circuit  court,  Lenawee  county. 
Bean  A  Lane,  for  appellants.    Waiver  A 
Wirawr,  for  appellee. 

Chahpun,  J.  This  la  an  action  of  eject- 
ment, and  both  pni-ties  claim  title  through 
Warren  Gilbert.  October  25,  1859,  the  legal 
title  became  vested  in  William  O.  Gilbert, 
who  WHS  a  son  of  Warren  Gilbert.  Kovem- 
ber  18,  1870,  Warren  Gilbert  executed  s  mort- 
gage upon  the  premises  to  Elihu  L.  CInrk, 
Sr.,  for  »700.  On  March  4.  1875,  and  while 
the  legal  title  was  in  Wllliiim  G.  Gilliert, 
Warren  Gilbert  executed  a  mortgage,  cover- 
ing the  land  in  question,  to  Elihu  L.  Clark, 
Sr.,  for  »19,000.  Later,  and  May  18,  1875, 
William  G.  Gilbert  executed  to  his  father. 
Warren  Gilbert,  a  quitclaim  deed  of  the  prem- 
iseti,  and  on  the  same  day  the  $700  mortgage 
was  released  from  record.  A  judgment  was 
obtained  in  the  circuit  court  for  the  county 
of  Lenawee  on  the  26th  day  of  J  uly,  1878,  (or 


$581,  in  a  suit  in  which  Charles  Danfels  was 
plaintiff  and  Warren  Gilbert  was  defendant. 
Execution  was  Issued  on  this  Judgment  Au- 
gust 19,  1878.  and  levied  upon  the  land  in 
question,  and  afterwards  a  sale  by  virtue  of 
said  execution  was  had,  and  the  same  was 
atrudc  off  to  Alfred  L.  MlllHrd  and  Beth  Bean 
on  the25tii  day  of  October,  1878.  who  received 
the  sheriff's  certificate  therefor,  and  after- 
wards assigned  the  same  to  the  defendants* 
Calvin  Daniels,  Gharlea  Daniels,  and  Chann- 
cey  Cooper,  who  have  received  the  aherifTs 
deed  therefor,  dated  November  20,1887.  The 
mortgage  for  $19,000  was  foreclosed  by  ad- 
vertisement under  the  statute,  and  the  prem- 
ises were  sold  to  EUhu  L.  Claik,  February 
17, 1879.  The  premises  were  not  redeemed 
from  the  sale,  and  he  received  the  aherilTs 
deed.  On  the  trial  of  the  cause  Warren  Gil- 
bert was  produced  as  a  witness  for  the  plain- 
tiff, and  testified  that  in  May.  1874,  he  made 
a  bar^In  with  his  son,  William  G.  Gilbert, 
for  the  purchase  of  the  lands  in  question,  at 
which  time  said  William  G.  owned  the  land. 
He  was  further  permitted  to  testify,  against 
the  objection  of  defendant's  counsel,  duly  and 
properly  made,  as  follows:  "That  in  the  month 
of  May,  1874,  his  son,  William  G.,  was  ths 
owner  of  the  land  in  question;  that  therfr 
was  then  a  mortgage  upon  said  premises  se- 
curing a  note  of  seven  hundred  dollars,  giv- 
en by  said  Winiam  G,  to  E.  L.  Clark,  Sr.* 
[being  a  mortgage  given  In  1870;]  ttiat  h& 
had  wanted  to  get  some  money  at  a  lower 
rate  of  interest,  ahd  he  bought  the  land  of 
hiason.and  wasto|»iythe$700noteand  take 
up  that  mortgage  securing  it  as  soon  as  he 
could  get  the  money  at  a  lower  rate  of  inter^ 
est,  and  then  William  G.  was  to  deed  him  th» 
land;  that  William  G.  gave  him  immedlato 
possession;  that  was  in  May,  1874,  and  beput 
cattle  on  it  at  that  time,  and  pastured  it*  and 
used  it  as  his  own,  and  socontinued  tooccu- 
py  it  until  March  4,  1875,  wlien  the  $19,000 
mortgage  to  Clark,  Sr.,  was  given  by  him* 
and  from  that  time  until  defendants  took 
possession;  that  he  paid  the  note  when  tho 
$19,000  was  given  on  the4tb  of  March,  1875, 
the  amount  uf  that  note  and  interest  beinjp 
taken  out  ot  the  $19,000,  the  amount  for 
whicli  the  $19,000  mortgage  was  drawn :  tliat 
the  said  $700  was  then  given  to  witness; 
that  Clark  said  be  would  keep  the  $700  mort- 
gage till  William  G.  came  back  from  Iowa* 
and  made  the  deed  to  him.  [witness,]  and 
witness  told  him  to  keep  the  note  with  it, 
and  put  it  In  his  safe,  which  he  did  for  wit- 
ness' convenience,  and  William  G.  came  back 
in  May  following,  and  executed  the  deed  to 
witness  at  Clark's  office."  On  cross-exami- 
nation the  witness  furtlier  testified  thatther» 
was  no  written  contract  between  himself  and 
his  son  with  reference  tu  this  land  until  tha 
deed  was  executed  in  Maj,  1875;  that  it  was 
understood  between  them  that  William  G. 
was  to  have  a  portion  of  the  home  farm  when 
witness  had  his  indebtedness  all  paid;  that 
there  was  no  time  fixed  when  William  G. 
should  deed  to  witness  in  the  arrangement 
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of  Ma7. 1674.  mcept  that  It  wu  to  be  when 
witness  could  get  mon^  at  a  low  rate  of  in- 
terest, and  mortgage  the  whde  farm;  that 
there  was  no  speelfle  price  fixed  upon  the 
land  in  the  bargain  between  bim  and  his  soii ; 
that  wltneea  was  to  pay  the  $700  note,  and 
Intereat,  and  take  op  the  mortgage,  and  when 
thej  got  through  their  trouble,  and  their 
deMs  paid,  William  O.  was  to  bare  a  portion 
of  the  old  form;  that  this  40  acres  was  no 
part  of  the  200  acres. 

It  appears  from  the  rpcord  btfore  ns  that 
the  mortgage  for  S19,000  corered  712  acres 
Hi  land,  Incdndlng  the  40  acres  In  dispute. 
This  mortgafie  contained  no  covenants  of 
warranty.  The  testimony  introduced  In  be- 
half of  the  pUintiff  to  prove  that  Warren 
Gilbert  had  purchased  from  William  Q.  Oil- 
bert  the  premises  in  question,  and  that  he 
paid  for  tbem  in  the  transaction  under  wliidi 
the  $19,000  mortgage  was  given;  was  prop- 
erly received.  It  was  a  completed  arrange* 
ment  t>efore  any  rights  of  those  thioagli 
whom  defendants  claim  had  attached  to  the 
land.  It  was  the  consummation  of  this  pa- 
rol agreement  that  placed  the  legal  title  in 
Warren  Gilbert.  Elihu  L.  Clark,  the  person 
more  particularly  Interested,  understood  what 
the  bargain  was  between  the  father  and  the 
son,  and  as  part  of  the  transaction  took  a 
mortgage  from  Warren  Gilbert  for  $19,000, 
which  Included  $700,  being  the  consideration 
moving  from  Warren  to  William  O.  for  tbis 
40  acres,  upon  wlileh  Clark  held  the  note  of 
William  G.,  secured  by  mortftage.  These  he 
retained  In  his  hands  until  the  18th  day  of 
May.  1875,  when  the  legal  title  was  conveyed 
to  Warren,  and  Clark  then  discharged  the 
$700  mortgage.  This  transaction  defrauded 
no  one,  nor  did  it  tend  to  defraud  any  one. 
It  was  a  valid  one  between  the  parties,  es- 
pecially when  fully  executed,  and  no  one  of 
the  parties  to  it  questions  its  validity.  Un- 
der the  arrangement  the  legal  title  of  War^ 
ren  Gilbert  tu  the  land  through  the  quit- 
claim deed  from  William  G.  inured  to  the 
the  benefit  of  Clark  under  his  mortgage.  To 
hold  otherwise  would  be  for  the  court  to  turn 
a  bona  fide  transaction  between  the  parties, 
which  they  fully  executed  in  good  faith,  into 
a  fraudulent  one,  by  which  Clark  would  loee 
his  Hen  by  virtue  of  his  $700  and  the  debt  se- 
cured thereby,  Innsmucli  as  he  surrendered 
op  the  note  as  paid.  This  we  c«nnot  do,  at 
the  instance  of  a  third  person  not  a  party  to 
the  triinsaction,  and  not  injured  or  in  any 
way  affected  by  it.  Whntever  clHims  the  ex- 
ecution creditor  had  by  virtue  of  his  levy  ac- 
crued subsequently  to  the  deed  from  William 
6.  to  Wiirren  Gilbert,  and  when  the  rights 
of  all  parties  under  the  agreement  for  the 
sale  of  the  land  bad  become  vested.  A.  quit- 
claim deed,  under  the  circumstances  of  this 
case,  was  as  ample  to  carry  out  the  Intention 
(ft  the  parties  as  would  have  bei>n  a  war- 
ranty deed,  and  It  inured  to  the  benefit  of 
Clark,  the  mortgagee,  as  fully  as  if  the  murt- 
gnjje  had  contained  covenants  of  warranty  of 
title.   After  the  consummation  of  the  oral 


contrsot  of  purchase  by  the  deed  to  Wamn 
Gilbert  he  conld  not  be  heard  to  deny  the 
validity  of  the  Clark  mortigage  for  $19,000. 
or  that  a  sale  under  a  foreclosnie  of  it  would 
convey  the  legal  title.  So  neltho-oan  an  ex- 
ecution creditor  of  Warren  Gilbert  deny  the 
validity  of  the  mortgage,  or  the  binding  force 
of  a  sale  under  It.  The  mortgage  Iten  took 
effect  as  soon  as  Warren  Gilbert  acquired  the 
legal  title,  and  takes  precedence  over  subse- 
quent levies  of  the  creditm  of  Warren  Gil- 
bert. The  judgment  Is  affirmed.  The  other 
justices  ooncurred. 


JOHSB  V.  LiX. 

(Supreme  Court  of  Michigan.   Oct.  18,  1889.) 

XUaCTHXHT— RlTABUa  RIOHT»~BVIDBHOB— FtKD- 

Dros. 

1.  Id  Hecttnent  to  detennlne  the  title  to  part 
of  a  wluuT  projection  Into  a  navleabte  lake  it  ap- 
peared that  the  determination  of  riparian  rlgbia 
by  tbe  JUum  aqua  was  impractlcaiile.  and  that 
tne  proper  mode  of  procedure  was  to  first  asoeN 
tain  what  were  the  original  water  bouDcIaries  of  the 
whole  government  tubalTision.  Plaintiff's  only  er- 
idenoe  was  proof  of  his  land-lioes,  and  the  testlmoi^ 
of  a  snrveyor,  who  assumed  that  the  general  role  In 
HUch  case  was  to  run  perpendiculars  from  the 
thread  of  an  assumed  stream  to  tbe  shore,  and  te 
space  off  the  proportionate  widths  of  shore-front 
of  the  respective  owners  on  an  assnmed  baae-llne, 
without  giving  an;  data  by  which  the  correctness 
of  his  theory  could  be  tested.  Betd,  that  his  evi- 
dence was  InsofBdent  to  sustain  his  claim. 

2.  Asarveyor'ste8tiinoDy,asaman  of  science, 
is  iDsdmissible  without  prow  of  the  data  on  wUidi 
it  is  based. 

8.  As  it  appeared  that  defendant  had  driven  a 
line  of  piles  between  80  and  80  years  before  the 
commencement  of  suik  which  would  exclude  from 
plaintiff's  occupancy  all  the  disputed  territory,  and 
which  was  done  to  fix  boundaries,  and  was  in  itself 
an  act  amouDtlnff  to  teeapass  If  wrongful,  a  finding 
not  in  aocoidanoe  with  suoh  teota  was  arronaoue. 

Error  to  circuit  coart,  Muskegon  county. 

BlatTt  Kingaley  A  Kleinhaust  for  appe- 
lant. Smith,  Ifims,  Hoyt  <ft  Brvoint  for  ap- 
pellee. 

Caufbbli^  J.  Plaintiff  recovered  below 
in  an  action  of  ejectment  which  purported  to 
be  brought  to  recover  a  part,  100  feet  wlde^ 
of  block  1,  111  Muskegon,  running  from  Wa< 
ter  street  to  Muskegon  lake,  with  its  riparian 
rights.  The  real  controversy  was  concerning 
part  of  a  wharf  in  the  lake  entirety  outside 
of  the  shore.  The  ease  was  tried  on  the 
merits,  and  no  question  is  made  on  the  de> 
1»ration.  The  court  found  certain  facts,  and 
refused  to  find  others.  Exceptions  were 
t'iken  to  rulings  on  evidence  and  to  the  de- 
cision on  the  facts  and  law  involved  In  the 
conclusions.  Upon  the  theory  relied  on  by 
plaintiff,  the  case  which  he  presented  did  not 
show  alt  the  facta  necessary  to  base  his  claim 
upon,  and  tbe  record  does  not  anywhere  sup- 
ply the  defect.  The  defendant,  however, 
showed  a  state  of  facts  which  It  was  claimed 
made  out  a  complete  defense  to  any  possible 
theory  which  plaintiff  could  make  out,  and 
this  WHS  BO  presented  as  to  require  us  to  pass 
upon  it.  A  reference  to  the  nature  of  the 
cootroversy  is  therefore  important.  Tbe 
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city  of  Muskegon,  succeeding  the  Tillage  of 
that  Qume,  includes  a  iHrgeshare of  tlie  south- 
easterly Bliore  of  Muskegon  lake,  and,  as  we 
gather  from  the  cliarter.  nearly  half  of  its 
bed.  Enough  appears  from  the  maps  in  evi- 
dence to  sliow  what  the  statutes  indicate,  that 
it  is  bounded  by  fractional  sections.  The 
maps  alsu  show,  what  possibly  might  be  in- 
ferred otherwise,  that  the  lake  Is  of  consid- 
erable size,  bordering  on  several  sections, 
and  approaching  an  oval  or  elongated  shape, 
with  more  or  less  indentations.  The  Mus- 
kegon river  enters  it  on  the  south-eastfrly 
side  towards  the  north-east  end.  The  testi- 
mony does  not  precisely  locate  its  outlet, 
which  we  know,  however,  and  possibly  are 
bound  judicially  to  know,  leads  by  a  sliort 
passage  into  Lake  MU-higan.  The  record 
does  not  show,  and  we  have  no  means  of 
knowing,  whether  it  has  always  emptied  in 
the  same  place.  This  lake  appears  distinctly 
to  be  a  deep,  navigable  lake,  and  it  appears 
that  deep  water  ts  found  near  the  shore,  and 
that  the  wharf  in  question  is  built  and  used 
for  tlie  purposes  of  lake  navigation.  It  dites 
not  appear  whether  the  city  of  Muskegon  has 
established  a  dock-line,  as  authorized  or  re- 
quired by  its  charter.  But  the  waters  are  of 
such  a  nature  tliat  no  occupancy  in  himlrance 
of  free  navigation  could  be  lawfully  enjoyed. 
There  is  no  rule  of  law  which  would  author- 
ize this  body  uf  water,  merely  because  it  is  a 
theoretical  expansion  of  a  river,  to  be  treated 
as  anything  but  a  navigable  lake,  which 
would  not  put  the  exi)ansion8  of  the  St.  Law- 
rence on  a  similar  footing.  A  river  is  char- 
acterized by  its  confining  channel  banks, 
which  give  it  a  substantially  single  course 
throughout.  A  lake  occupies  a  basin  of 
greater  or  less  depth,  and  may  or  may  not 
have  a  single  prevailing  direction. 

It  appears  clearly  enough  in  the  present 
case  that  while  there  is  a  considerable  front- 
a^re  north-west  or  south-east,  the  lake  being 
longest  in  that  direction,  there  must  also  be 
large  end  frontages,  which  look  up  or  down 
the  lake  perpendicularly,  or  nearly  so,  to  any 
line  across  from  bank  to  bank,  at  most  places 
along  the  shores.  If  this  body  of  water  were 
not  navigable,  and  if  all  its  waters  could  in 
any  way  be  apportioned  among  the  riparian 
proprietors  for  any  lawful  purpose.  It  is  evi- 
dent that  it  could  not  be  done  by  reference  to 
myfilnm  agtuBor  middle  thread,  but  must 
be  done  by  some  rule  of  proportion,  which 
probably  could  only  be  got  bj  soma  partition 
proceeding,  inaamucfa  aa  such  waters  are 
common  for  all  ordlnaty  uses,  unless  it  may 
liave  been  placed  in  a  different  position  1^ 
the  public  surveys,  as  hfui  been  done  in  many 
instances  of  small  so^Alled  "lakes,**  not  nav- 
igable. See  Glute  v.  Fisher.  66  Mich.  4H. 
31  K.  W.  Hep.  614,  and  cases  cited.  But,  as 
this  liike  is  navigable  and  large,  the  riparian 
rights  (which,  for  all  available  purposes  of 
a  possessory  nature,  must  be  confined  with 
reference  to  the  paramount  rights  of  navi- 
gation) depend  on  those  principles  which  Rp- 
ply  where  Immediate  dependence  on  the 


JUum  aquas  is  impracticable.  This  was  fuUj 
recognized  in  Rice  v.  Ruddtman,  10  Mich. 
125.  and  Lincoln  v.  Davis.  53  Mich.  875.  19 
X.  W.  Kep.  103.  The  chief  value  of  ri- 
parian rights,  in  such  a  case,  must  refer  to 
the  access  to  navigation  and  use  with  refer- 
ence to  it  of  the  space  near  the  shore,  and 
not  to  the  area  of  deep  water  which  cannot  be 
appropriated,  as  was  indicated  in  those  cases 
and  others  here  and  elsewheie.  It  appears, 
furthermore,  that  the  place  in  controversy  la 
near  the  land  end  of  an  open  bay  of  consider- 
able size,  extending  across  more  than  one 
government  subdivision,  but  Just  how  many 
does  not  positively  appear.  It  also  appears 
that  the  immediate  boundary  between  the 
parties  is  in  a  subdivision  of  the  shore  end 
of  a  part  of  a  government  fraction,  which  is 
lot  1,  in  section  19,  In  township  10  N.  of  range 
16  W.  Whatever  water-rights  belong  to 
any  part  of  that  subdivision  must  necessarily 
full  within  those  that  belong  to  the  whole  of 
it  at  the  time  when  it  was  made  ready  for 
sale  by  the  United  States  government,  and 
no  change,  if  any  took  place,  in  the  shore 
line  could  enlarge  that  grant  at  the  expense 
of  any  other.  It  ia  also  beyond  question  that 
any  owner  of  water-rights  within  that  sub- 
division could  determinefor  himself  in  what 
way  he  would  sulidlvide  and  parcel  out  his 
own  property.  The  evidence  of  these  small- 
er Bul>di visions,  although  not  aa  full  as  it 
might  be,  clearly  indicates  from  the  direction 
of  the  lot  lines  that  their  water-lines  were  to 
extend  Inward  towaiYls  the  curved  channel 
bank,  as  is  usual  in  ail  city  water-lots  intend- 
ed to  reach  navigablK  dock-lines.  While  itis 
not  necessary,  or,  perhaps,  admissible,  for  us 
to  act  on  exhibits  that  are  all  imperfect  with- 
out further  proofs,  there  is  In  the  case,  so  far 
as  we  discover,  no  legitimate  evidence  of  any 
purpose  to  allow  plaintiff's  lot  to  cut  oft  the 
water-front  of  the  much  larger  premises 
westward  oi  him,  as  is  done  by  this  Judg- 
ment. 

But  when  we  look  at  the  record  we  find  an 
entire  absence  of  legal  proof  of  wliat  plaintiff 
owns  in  fact  or  In  theory.  It  has  already 
been  suggested  that  the  flrat  step  in  any  such 
proof  would  be  to  ascertain  what  were  the 
water  boundaries  of  the  whole  government 
subdivision.  But  in  this  case  the  only  proof 
of  anything  was  evidence  of  the  land-lines  of 
plaintiff,  and  a  surveyor's  assumed  technical 
knowledge  of  the  right  method  of  division, 
with  no  date  of  any  definite  character  to 
found  it  on.  He  assumed  that  the  general 
rnip,  in  such  a  case,  was  to  run  peipendicu'- 
lars  from  the  thread  of  what  he  treated  as  ft 
stream  to  the  shore;  that  in  ease  of  a  bay  oc 
similar  variation  oi  coast>llne  some  set  base- 
line should  be  run  across,  and  the  space 
on  that  line  divided  up  Into  lengths  propor- 
tionate to  the  respective  shore-fronts  of  the 
land-lots,  and  each  lot  to  have  lines  dmwn 
from  the  shore-ends  to  these  base-Une  divis- 
ions. In  this  («se  the  surveyor's  testimony 
was  that  he  started  one  end  of  his  base-line 
about  250  feet  from  shore,  in  deep  water* 
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at  ft  point  on  a  dock  a  considerable  distance 
outside  of  lot  1,  in  section  19,  and  ran  it  In  a 
direction  which  must  have  crossed  what  he 
regarded  as  the  thread  of  the  stream,  not  to 
the  shore  anjwbere,  but  to  the  end  of  a 
breakwater  or  erection  in  tlie  water;  also  at 
A  considerable  distance  from  the  shore.  He 
gave  no  survey  or  data  from  wliich  a  survey 
or  plat  might  be  located,  so  as  to  enable  any 
one  else  tu  test  his  accuracy,  or  determine  how 
far,  according  to  his  own  theory,  his  notions 
were  corrert.  He  was  also  allowed,  against 
objection,  to  give  bis, opinion  as  a  fact,  In  one 
or  two  instances,  without  reference,  on  his 
direct  examination,  to  any  facts  at  all.  We 
faave  bad  occasion,  la  several  instances,  to 
point  out  that  a  surveyor  cannot  be  allowed, 
under  any  circumstances,  to  Qx  private  rights 
or  lines  by  any  theory  of  fais  own.  Before  a 
surveyor's  evidence  can  be  received  at  all,  it 
must  be  connected  with  the  starting  points 
and  other  places  or  lines  called  for  by  the 
grants  under  which  the  parties  claim.  His 
duty  is  neither  more  nor  less  than  to  rtieasure 
geometrically  in  accordance  with  those  datoy 
and  his  science  goes  no  further.  It  is  not  bis 
business  to  decide  questions  of  law,  or  to 
pass  upon  facts  that  belong  to  the  tribunal 
dealing  with  the  decision  of  facts.  His  tes* 
timony,  as  a  man  of  science,  is  never  receiv- 
able except  in  connection  with  the  data 
from  wliich  he  surveys,  and  if  he  runs  lines 
they  are  of  no  value  unless  the  data  are  es- 
tablished from  which  tliey  are  run,  and  those 
must  bedistinctly  proven,  or  there  is  nothing 
to  enable  any  one  to  judge  wliat  is  the  prop- 
er result.  The  maps  which  plaintiff  intro- 
duced did  not  give  the  data  necessary  to 
measure  the  rights  of  parties  on  any  tiieory. 
They  failed  to  identify  the  extent  or  bounds 
of  the  adjacent  govRrnment  subdivisions,  or 
«ven  those  of  the  particular  division  in  ques- 
tion. Tliey  gave  no  means  of  getting  at  just 
where  the  tliread  was  supposed  to  be,  or  the 
shore  conformation,  except  in  a  limited 
range,  and  were  in  other  respects  deQcient. 
Thesedefects  were  not  made  up  by  any  other 
proofs  in  tlie  case.  The  result  arrived  at  in 
accordance  with  the  surveyor's  notions  was 
practically  an  absurd  one,  and  destructive  of 
the  water-rights  of  a  large  coast-line  south- 
ward and  westward.  The  maps  and  other 
testimony  give  no  such  means  of  adjustment 
as  would  authorize  us  to  deal  with  the  ab- 
stract questions  presented,  and  we  shall  not 
attempt,  with  our  present  want  of  light,  to 
do  it.  Neither  would  it  be  desirable  to  do  so 
at  all,  in  view  of  tlie  clear  pnwf,  not  in  any 
.  way  controverted,  that,  as  a  matter  of  fact, 
the  pfwsession  of  defendant  has  been  under 
an  actual,  defined  occupancy  very  much 
longer  than  would  cut  off  any  theoretical 
rights  to  the  contrary  if  they  existed. 

Itappean  that  at  least  as  ewly  as  between 
20  and  30  years  before  suit  a  line  of  piles  was 
driven  which  would  exclude  from  plaintiff's 
occupancy  all  of  the  disputed  territory.  It 
appt-ars,  and  is  not  disproved,  that  this  was 
dime  for  the  purpose  of  fixing  boundaries,  and 


it  was  In  itself  such  an  act  as  would  have 
been  a  trespass  if  wrongful,  and  it  was  the 
most  unequivocal  assertion  that  could  well 
be  made  when  followed  up  by  the  use  of  the 
line  as  a  bbundary  of  such  active  and  busi- 
ness possession  as  can  be  had  of  land  under 
water.  As  the  testimony  stood,  we  cannot 
see  on  what  theory  these  undisputed  facts - 
could  be  avoided,  and  we  think  the  court 
erred  in  not  finding  in  accordance  with  them. 
It  may  further  ht  remarked,  although  we  do 
not  base  any  decision  upon  it,  that,  if  tiie  plat 
of  the  water-lots,  and  its  conformity  to  the 
curvature  of  the  bay  is  regarded,  the  line  of 
piles  is  at  least  in  very  close  liarmony  with  it. 

There  wei'e  errors  assigned  on  the  reception 
and  rejection  of  testimony  which  we  do  not 
wish  to  be  regarded  as  treating  as  unfounded, 
but  which,  in  the  state  of  the  record,  are  not 
necessary  to  be  noticed.  The  judgment  must 
be  reversed,  and  a  new  trial  ordered.  Tbs 
other  Justices  concurred. 


ANDBBS  t>.  Jin>GE  OF  CiROUIT  COUHT. 

(Supreme  Court  cf  Michigan.   Oct.  28, 18S9.) 

NATfraAi.iSA-noH— DsouunoH  or  Iiitsntion. 
Under  Rev.  8b  U.  a  I  3165,  relstiDg  to  ost- 
uralizatiOD,  which  provides  taat  an  alien'B  declara- 
tion of  lateDtton  to  become  a  citizen  may  be  made 
before  the  clerk  of  the  courts  therein  named  as  w^ 
as  before  the  oouit,  it  is  not  neoesaarv  that  svoh 
declaraUcm  should  be  made  In  the  onlos  of  the 
clerk.  HoBBB,  J.,  dlssentlDg. 

Application  for  mandamoB  and  order  to 

show  cause. 

William  L.  B.  A.  Andres  files  his  petition 
for  a  writ  of  mayidatnua  to  the  judge  of  tlie 
circuit  court  of. Ottawa  county,  commanding 
faim  to  enter  an  order  granting  the  petitioner 
special  leave  to  file  his  information  in  the 
nature  of  a  quo  tparranto  to  try  bis  title  to 
tlie  office  of  sheriff  of  the  county  of  Ottawa, 
now  held  by  one  Edward  Vaupel,  who  was 
elected  to  the  office  upon  the  face  of  the  re- 
turns, which  result,  aa  the  petitioner  allegeiH 
was  due  to  the  voting  of  persons  who  wars 
not  citizens  or  lawful  voters. 

Qodtpin,  Adgit  A  Dunhamf  for  nlabv. 
Qao.  A.'  Farr,  for  respondent. 

CAHFaELL,  J.  The  only  serious  question 
involved  in  the  inquiry  which  tlie  relator 
seeks  to  make  concerning  the  validity  of  the 
declared  result  of  the  election  in  ttiis  case  is 
whether  declarations  of  intention  can  be  made 
before  a  clerk  of  a  court  anywhere  but  In  his 
office,  or  in  open  court.  If  thoee  dechirations 
were  valid,  the  other  questious  need  not  be 
considered,  whether  relating  to  the  remedy  or 
otherwise.  The  statutes  of  the  United  States 
are  ^1  that  we  can  be  governed  by,  inasmuch 
as  congress  has  exclusive  power  over  natural- 
ization. The  fact  that  this  or  any  other  stide 
may  extend  privileges  to  aliens,  who  have 
merely  declared  their  intention  to  become  cit- 
izens, can  have  no  weight  in  determiutng 
how  such  declarations  are  to  be  made.  The 
amendment  of  1876  to  the  Revised  Statutes 
of  the  United  Suites  (section  2165}  is  made 
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to  qanllfy  8  Bection  that  had  required  such 
declarations  to  be  made  before  a  court  of  rec- 
ord. It  dpclarea  that  not  onl;  for  the  future, 
but  also  for  the  past,  such  declarations  "be- 
fore the  clerk"  of  any  of  such  coiTrts  shall  be 
as  legiil  and  valid  as  if  made  before  the  court. 
This  language,  in  Its  natural  sense,  makes 
the  person  before  whom  the  declaration  is 
made,  and  only  the  person,  material.  A  dec- 
laration on  oath  for  this  purpose  In  no  way 
difTers  in  Its  nature  from  any  other  oath  or 
affidavit,  and  in  the  very  many  cases  of  such 
oaths,  whether  before  Judges,  Justices,  nota- 
ries, commissioners,  or  clerks,  the  only  in- 
quiry recognized  is  whether  the  oath  is  ad- 
ministered within  the  officer's  Jurisdiction, 
and  not  in  what  partfeolar  building  or  place 
it  may  be  administered;  and,  unless  there  is 
some  statutory  intimation  to  the  contrary, 
there  is  no  reason  why  this  case  should  form 
an  exceplion.  On  the  contrary,  the  history 
and  construction  of  the  naturalization  laws 
show  that  this  declaration  confers  no  privi- 
l^es,  and  nxes  no  rights,  and  is  not  Jurisdio* 
tional,  but  Is  tn  several  cases  dispensed  with. 
The  United  States  supreme  court  has  repeat- 
edly held  that  no  inquiry  can  be  made  in  any 
controversy  to  attack  the  sufficiency  of  the 
final  admission  to  citizenship  by  showing  a 
want  of  conformity  to  the  previous  require- 
ments of  the  statutes.  Campbell  v.  Gordon, 
6  Cranch,  176;  Stark  v.  Insurance  Co.,  7 
Crancli,  420;  Spratt  v.  Spratt,  4  Pet.  393. 
The  naturalization  laws  originally  required 
no  preliminary  declaration,  but  allowed  citi- 
zenship on  two  years*  residence.  1  St.  U.  S. 
108.  In  1795  the  rule  now  generally  in  force 
was  established,  requiring  a  declaration  in 
advance  three  years,  (and  not  two,  as  now 
required,)  bat  fixing  Ave  years*  residence  ns 
necessary  for  admission.  Id.  414.  By  that 
law,  as  by  all  subsequent  ones,  the  declara- 
tion of  intention  was  merely  on  the  ao  parte 
oath  of  tlie  applicant,  and  no  inquiry  was 
made  in  any  formal  way  until  he  applied  for 
his  last  papers,  wlien  eridence  was  taken, 
and  the  fticts  looked  into.  The  alien  law  of 
1796.  which  covers  other  matters  than  natu- 
lalization,  contained  some  stringent  provis- 
ions, and  required  a  declaration  of  five  years 
before  admission  and  fourteen  years*  resi- 
dence, saving,  however,  oases  of  aliens  re- 
siding here  before  the  law  was  passed.  In 
1802  the  old  rule  was  restored.  2  St.  tJ.  S. 
153.  In  1804  dechirations  of  intention  were 
dispensed  with  In  all  cases  where  residence 
dated  back  of  the  law  of  1802.  and  only  final 
papers  required  in  sach  cases.  Id.  292.  In 
1824,  it  having  been  found  that  the  law  had 
been  carelessly  administered,  instmd  of  adopt- 
ing more  stringent  rules  the  door  was  opened 
still  wider.  It  was  provided  that  declarations 
of  intention  might  be  made  two  years,  instead 
of  three,  before  admission.  It  was  also  pro- 
vided that  minors  residing  three  years  during 
minority  need  not  make  any  declaration;  that 
declarations  theretofore  as  well  as  thereafter 
made  before  clerks,  instead  Of  courts,  should 
be  valid  i  and  that  final  admission,  made  with- 


out any  declaration  at  all,  should  not  l>e  in- 
valid. 4  St.  U.  B.  69.  On  page  310  of  the 
same  volume  Is  a  law  exempting  persons 
coming  Into  the  country  between  1802  and 
1812  from  making  such  declarations.  In  1848 
the  old  law  requiring  not  only  residence,  but 
unbroken  continuance  in  the  oonntiy.  waa 
repealed.  9  St.  U.  B.  240.  This  was  the 
state  of  the  law,  subject  to  some  further  dis- 
pensation concerning  declarations  of  inten- 
tion, and  some  sbortenlng  of  residence  in  par- 
ticular cases,  when  the  Bevised  Statutes  of 
1872  were  adopted.  It  is  well  known  that 
the  compilers  of  that  revision,  which  was  not 
meant  to  change  the  laws,  were  no  more  ex- 
empt from  mistakes  than  others,  and  numer- 
ous amendments  have  been  required  to  place 
the  law  where  they  should  have  found  it. 
That  revision,  while  It  retained  the  several 
exemptions  from  declaration  of  intention 
which  had  lieen  brought  in  from  time  to  time, 
did  not  embody  t:ie  change  of  1824,  which 
validated  and  authorized  clerks  to  ^ke  the 
first  dfjbiaratlon.  In  1876  this  portion  was 
restored,  and  is  now  in  forae. 

If  the  declaration  of  intention  was  a  pro- 
ceeding on  which  witnesses  were  sworn  or  in- 
quiries made,  there  would  be.  perhaps,  some 
reason  for  formality.  Bat  It  is  a  purely  «aa 
parte  oath,  which  in  no  way  dispenses  with 
the  inquiry  made  on  final  admission,  and 
which  congress  has  not  made  of  any  particu- 
lar value.  It  is  difficult  to  see  for  what  pur- 
pose it  was  devisM,  unless  possibly  as  a  re- 
minder that  a  man  should  not  become  a  dU- 
zen  without  two  years*  deliberation.  Even 
this  is  dispensed  with  in  quite  a  number  of 
instances;  and  when  congress,  by  the  act  of 
1824,  adopted  its  present  policy,  it  was  evi- 
dently for  tlie  reason  that  the  declaration  was 
not  deemed  of  any  special  importance.  The 
final  application  is  not  required  to  be  made  to 
the  same  court,  or  within  the  same  jurisdic- 
tion, where  the  original  declaration  is  made; 
and  the  inquiries  made  at  the  time  of  bis  ad- 
mission need  not,  and  generally  cannot,  go 
into  the  minuttce  or  drenmstances  of  his  dec- 
laration of  intention,  and  are  oomplete  hi 
themselves. 

There  is  no  snbstantlal  reason  why  a  clerk 
must  be  In  his  office  or  in  court  for  this  pur- 
pcne,  anymore  than  tm  any  other  ministerial 
act  not  pertaining  to  court  business.  Then 
is  no  law  requiring  him  to  be  in  any  particu- 
lar place  to  administer  affidavits.  As  shown 
in  Whalton  v.  Judge.  51  Mich.  503. 16  N.  W. 
Kep.  876.  the  clerk's  movements  are  not  fixed 
within  any  one  room  or  aet  of  rooms,  or  any 
one  place.  By  our  constitution,  until  amend- 
ed, the  county  clerk  was  clerk  of  both  olrcult 
and  supreme  courts  held  in  h Is  ooanty,  though 
not  held  In  the  same  building,  or  in  the  same 
town.  He  is  clerk  ex  officio  <d  more  or  leas 
other  bodies,  and  may  or  mnst  have  different 
places  of  action,  either  of  which  Is  his  ofiloliJ 
place.  There  is  no  reason  why  an  oath  may 
not  be  taken  before  him  at  any  place  where 
he  happens  to  be,  as  well  as  before  a  judgSb 

Justice,  or  notk^,  or  oommisalcmer.  a» 
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ifl  the  person  indicated  bj  the  law.  When  It 
diBpensea  with  his  action  in  open  court,  it 
dispensed  with  the  onlj  locality  which  ia  uni- 
veraally  known  for  clerical  action;  and  we 
cannot  require  his  action  under  the  naturali- 
zation laws  to  be  held  in  anj  particular  spot 
or  room  or  building  without  adding  to  the 
law  a  qualification  of  our  own  not  indicated 
bj  its  language,  and  not  required  by  any  of 
Its  pnrposeH,  The  fact  that  our  laws  give 
more  force  to  these  declarations  than  congress 
has  done  cannot  hare  any  weight  in  constru- 
ing congressional  HCtions.  That  most  speak 
for  itself,  and  lay  down  its  own  condl^ns. 
The  writ  should  be  denied. 

Shebwood,  O.  J.,  and  Long  and  Ghah- 
PLZH,  JJ.,  concurred. 

Morse,  J.,  (disgenting.)  I  cannot  agree 
with  the  conclnaion  reached  by  my  brethren 
in  tills  case.  The  naturalization  taws  which 
govern  the  mettiod  of  procedure  in  transform- 
ing an  alien  into  a  citizen  of  the  United 
States  are  the  acts  of  the  congress  of  the 
United  States,  which  Is  given  exclusive  ju- 
risdiction over  the  subject  of  naturaiizatton. 
By  the  act  of  congress  of  May  26, 1824,  aliens 
were  permitted  to  declare  their  intentions  to 
become  citizens  of  the  United  States  before 
"the  clerk"  of  any  court  of  record,  and  such 
clerks  were  authorized  to  take  such  declara- 
tions. 4  U.  S.  St  at  Large.  69.  This  provis- 
ion was  changed  by  the  revision  of  the  laws 
by  congress  of  1873-74,  which  required  the 
declaration  to  be  made  in  open  court.  Rev. 
St.  U.  8.  1873-74,  §  2165,  By  an  act  of  con- 
gress approved  February  1,  1876.  It  was 
again  emtcted  that  "the  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States 
•  •  •  may  be  made  by  an  alien  before  the 
clerk  of  any  of  the  courts  named,"  etc.  It 
was  further  enacted  that  "all  such  declara- 
tions heretofore  made  before  any  such  clerk 
are  hereby  declared  as  legal  and  valid  as  if 
made  before  one  of  the  courts  named  in  said 
section."  19  U.  S.  St.  at  Large,  2.  The 
proceeding  Is  necessarily  one  of  record,  as  no 
officer  but  the  clerk  of  a  court  of  record  is  au- 
thorized to  take  the  declarations.  The  mak- 
ing of  this  declitration  of  Intention  is  the  tlrst 
step  in  the  proceeding  to  become  a  citizen. 
And  he  cannot  be  clothed  with  full  citizen- 
ship, except  by  the  action  of  s  court  of  record 
In  open  court 

The  court  wherein  the  proceedings  were 
commenced.  In  the  case  of  the  persona  vot- 
ing in  Ottawa  county  last  fall,  and  claimed 
by  the  relator  not  tu  be  voters,  was  the  cir- 
cuit court  for  the  county  of  Ottawa,  which 
court  must  be  holden  at  the  county-seat. 
Grand  Haven,  and  there  and  nowhere  else 
must  t>e  the  otiice  of  the  clerk  of  said  court. 
There  is  kept  the  seal  of  the  court.  It  is 
claimed  by  the  counsel  for  the  relator  that 
the  county  clerk  of  Ottawa  county,  who,  by 
virtue  of  such  office,  is  clerk  of  said  circuit 
oourt,  cannot  act  as  clerk  of  the  circuit  court 
for  tba  count/  of  Ottawa  exo^t  in  his  office 


at  Grand  Haven,  or  in  open  court.  That 
outside  of  his  office,  "of  the  place  where  his 
official  duties  are  authorized  to  be  performed* 
he  is  simply  a  citizen,  and  no  more;  simply 
the  person  who  is  designated  by  law  to  per- 
form the  duties  of  clerk  of  the  court  at  the 
proper  time  and  place."  It  is  also  urged 
that  when  an  alien  declares  hts  intention  to 
become  a  citizen  he  is  entitled  to  a  certificate, 
a  certified  copy  of  such  declaration,  duly  at- 
tested by  the  clerk  and  the  seal  of  the  court; 
that  this  could  not  be  done  at  places  away 
from  the  office  and  the  city  of  Grand  Haven, 
as  the  clerk  has  no  authority  to  go  about  the 
county  carrying  the  seal  of  the  court  with 
him.  It  is  therefore  contended  that  proceed^ 
ings  to  become  a  citizen  could  not  be  com- 
menced by  a  declaration  of  intention  madew 
for  instance,  at  Jamestown.  20  or  30  miles 
from  the  county-seat,  or  at  any  other  place 
than  the  office  of  the  clerk  of  the  circuit  court. 
There  seems  to  be  no  limit  to  the  number  of 
deputies  the  clerk  may  appoint,  and  there 
might  be,  if  this  method  is  lawful,  a  depnty 
In  each  township  in  the  county  on  the  same 
day  taking  tliese  declarations.  In  such  case 
the  opportnnities  for  fraud  would  also  seem  to 
be  limitless.  The  declarations  In  these  cases — 
81  of  them — were  commenced,  as  shown  by 
the  records,  "in  the  circuit  court  for  the 
county  of  Ottawa,  at  Holland,  on  the  30th 
day  of  April,  1888,"  before  one  "Chas.  T. 
Pagelson,  deputy-clerk."  On  the  27th  of 
April.  1888,  73  were  made  before  said  Pagel- 
son. at  Zeelitnd;  and  on  the  3d  day  of  May. 
1888,  80  were  made  before  "Chas.  E.  Soule, 
deputy-clerk,"  at  Polkton  imd  Tallmad;;e.  It 
Is  shown  U>at  each  of  these  persons,  except 
those  who  made  their  declarations  before 
Soule.  signed  his  declaration  on  tlie  record- 
book  of  the  court.  The  record-book  was 
taken  from  the  clerk's  office,  and  carried 
around  the  county  for  that  purpose,  Soule 
took  the  declarations  before  him  on  blanks, 
which  declarations  were  afterwards  copied 
upon  the  record-book.  While  this  book  was 
out  of  the  clerk's  office  it  is  claimed  thatdeo 
laratlons  were  taken  on  blanks  in  the  clerk's 
office.  Tills  is  certainly  a  loose  way  of  doing 
business.  The  question  arises,  is  it  a  legu 
method? 

I  think  the  objection  made  to  the  taking  of 
these  declarations  by  a  deputy-clerk  is  not 
well  founded.  In  this  state  deputy-clerks 
may  perform  the  duties  of  the  clerk.  How. 
St.  §  673;  Calender  v.  Olcott,  1  Mich.  344; 
Dorr  V.  Clark,  7  Mich.  310.  But  I  think  no 
man  can  legally  declare  his  intention  to  be* 
come  a  citizen  of  the  United  States  outside  of 
the  clerk's  office,  unless  it  is  in  open  court. 

We  have  on  record  what  the  views  of  one 
justice  of  the  supreme  court  of  the  United 
States  are  as  to  the  practice  prevailing  in  Ot- 
tawa county.  On  the  28th  of  June.  1887. 
Emeline  Charlotte  I^angtiy,  a  subject  of  the 
queen  of  Great  Britain,  made  application  to 
become  a  citizen  of  the  United  States,  and  a 
bound  volume  of  declarations  by  aliens,  in 
which  some  of  the  blanks  had  not  been  osed* 
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WHS  tnkfin  from  the  clerk's  oflBce  of  the  Unfted 
States  circuit  cou  rt  for  the  district  of  GalUor^ 
nia,  at  San  Francisco,  by  a  deputjTclerk.  and 
carried  to  the  private  residence  of  Mrs.  Lnng- 
tay.  and  tliere  her  declaration  was  made  and 
oath  taken  by  the  deputj-clerk.  This  tact 
coming  to  the  knowledge  a<  Mr.  Justice 
Field  of  the  supreme  court  of  the  United 
States,  tlien  holding  with  Circuit  Judge Saw- 
YEB  the  circuit  court  at  San  Francisco,  the 
attention  of  Mr.  Bame,  tlie  counsel  for  Mrs. 
Langtry,  was  called  by  Mr.  Justice  FisLHto 
the  manner  of  taking  of  her  declaration,  and  he 
was  advised  that  the  court  had  df>ubl8  of  the 
legality  of  her  declaration.  Mr.  Justice  Ftbld 
said:  "He  did  not  think  that  t)ie  statutes  fur- 
nished any  autlioi  ity  for  the  clerk  of  the  court 
to  take  a  declaration  of  one  to  become  a  citi- 
zen out  of  his  (the  clerk's)  office,  except  in 
open  court,  and  for  that  purpose  to  carry  the 
records  ol  the  court  to  the  private  residence 
of  tlie  party.  To  pernrit  the  proceeding  to 
pass  without  comment  would  be  to  establish 
a  dangerous  precedent,  and  one  calculated  to 
give  rise  to  gross  Hbnses.  The  justice  ob- 
served that  to  Lie  an  American  citizen  was  a 
great  |iriv)lege;  that  citizenship  shpuid  be  re- 
garded as  a  aacred  trust;  and  that  person? 
seeking  to  take  upon  themselves  Its  respon- 
sibilities ouglit  to  consider  it  of  sntficient 
value  to  attend  where  therecordsof  theconrt 
are  held  in  proper  lefial  custody.  In  some 
states  H  man  is  allowed  to  vote  as  soon  as  lie 
makes  his  declaration  of  intention  to  become 
a  citizen;  and  If  the  clerk  of  tlie^urt,  ur  his 
deputy,  can  go  around  the  country  taking 
declarations  of  intention  and  administering 
oaUis.  it  is  evident  that  dangerous  conse- 
quences might  follow,  especially  as  theie  is 
no  limit  to  tlie  number  of  deputies  which  a 
clerk  may  appoint."  See  In  re  Ijangtry*  81 
Fed.  Kep.  879,  B80.  The  record  in  tliis  case 
shows  thiit  it  has  been  the  custom  for  some 
years  in  Ottawa  county  to  naturalize  people 
in  this  way.  and  it  is  contended  that  such 
custom  has  almost.  If  not  quite,  ripened  Into 
law.  But  the  tact  that  an  unlawful  custom 
Uas  preva-ted  for  even  30  years  cannot  change 
the  naturalization  laws  of  the  United  Stat«». 
nor  is  it  a  goud  reason  for  continuing  a  bad 
practice.  The  record  in  this  case  also  shows 
on  the  part  of  the  relator,  and  is  substan- 
tially adniiUed  in  the  atfldavits  attached  to 
the  showing  of  the  respondent,  that  about 
seven  months  before  the  general  electiun  a 
number  of  deputies  were  appointed  by  the 
county  clerk  of  Ottawa  county  for  the  sole 
purpose  of  going  about  the  county,  with  the 
necessary  blanks  or  court  records,  to  hunt  up 
persons  who  were  aliens,  and  to  take  their 
dectanitions  of  intention  to  become  citizens. 
This  was  also  manifestly,  if  the  relator's 
eliowlng  lie  true,  to  make  voters  who  otlier- 
wise  would  nut  have  become  so,  men  wlio,  if 
left  to  their  own  motion,  would  never  take 
any  steps  to  become  citizens,  it  is  a  miitter 
of  common  notoriety  that  all  over  the  land 
these  men,  aliens,  are  waited  upon  by  parti- 
san committees,  aud  tlieir  natunUizatioa  fees 


paid  out  of  party  funds  in  order  to  make  them 
voters.  And  some  of  these  persons  have  so 
little  desire  of  their  own  to  beoome  citizens 
that  they  never  go  any  further  than  the  dec- 
laration of  their  intention.  The  man  who  la 
worthy  to  become  a  ciUzen  of  the  United 
States,  and  to  share  in  the  privileges  of  the 
government,  to  take  part  in  the  making  of 
its  laws,  and  who  in  good  fnlth  desires  to  do 
so,  will  Qnd  ways  and  means  of  his  own  to 
declare  his  intention,  and  to  take  all  nnces- 
sary  steps  to  be  clothed  in  time  with  full  cit- 
izenship. It  is  not  necessary,  nor  is  it  desir- 
able, that  about  six  months  before  election 
tbe  political  partisans  should  be  scouring  the 
county,  going  into  every  highway  and  alley, 
for  aliens,  wlio.  if  the  expense  is  paid,  will  be- 
come votenand  reeruita  in  their  party.  Hera 
lies  the  great  incentive  to  fraud,  and  theeasy 
opportunity  tm  it.  If  the  alien  murt  himself 
go  to  tbe  office  of  tbe  di-rk  of  the  court,  and 
pay  the  expenses  of  his  own  advancement  to 
citizenship,  fraud  in  declaratlinu  of  intention 
to  become  a  citizen  will  seldom  occur;  and 
tlie  citizen,  thus  acquired,  will  be  in  the  fut* 
ure.  as  in  the  past,  a  welcome  and  desirable 
addition  to  our  voting  population.  If  our 
naturalization  laws  had  been  rigidly  enforced 
in  the  past,  our  large  cities  would  not  have 
been  cuised,  as  some  of  them  now  are,  with 
a  large  number  of  voters  who  openly  avow 
that  the  only  object  they  have  iu  casting  tbe 
b'dlut  is  to  destroy  not  only  our  government, 
but  all  government  and  all  taw,  tltat  anarchy 
may  reign  iu  iU  stead.  I  do  nob  believe  In 
this  kind  of  business  of  carrying  the  records 
and  books  of  the  courU  from  town  to  town, 
and  from  place  to  place,  to  manufacture  vot- 
ers, or  even  to  aci-ommodata  an  alien,  wlio 
considers  the  privilege  of  American  tiltixen- 
ship  of  too  little  value  to  seek  it  at  the  county- 
seat  or  at  the  court-room.  And.  In  my  opin- 
ion, it  is  neither  required  by  goud  policy,  nor 
sanctioned  by  the  law.  On  the  contrary,  as 
I  have  shown,  we  have  the  highest  judicial 
condemnation  of  it.  I  think  the  writ  shonld 
issue. 


Thttrston  0.  'Wrioht. 
(Supreme  Court  of  Michigan.   Oct.  S5, 1889.) 

Malicious  Pbosbodtioh  — Evisbkcb— Adviob  of 

Counsel. 

1.  tn  an  action  (or  malicious  prosecution  and 
false  ImprlBonment  itts  proper  to  allow  the  jostloe 
before  wbom  tbe  proceedings  were  bad  to  state 
fully  what  took  place,  and  to  answer  the  question, 
upon  cross-examination,  what  condnot.  If  any,  on 
the  part  of  defendant  indicated  maUciousness  or 
over-aoxiety  to  prosecute  tbe  case,  no  ground  be- 
ing stated  for  plaintifTs  objection  to  such  question. 

2.  A  letter  of  the  prosecuting  attorney,  author- 
izing the  commencemeDt  of  the  prosecution  com- 
plained of,  is  admissible  where  it  tends  to  show 
motive,  snd  probable  cause  to  believe,  that  an  of- 
fense had  been  committed,  aad  that  the  course  uu^ 
at  in  Buch  cases  was  taken. 

8.  Testimony  of  the  plaintiff,  upon  direct  ex- 
amination, as  to  his  hanng  bad  a  diffloalty  with 
defendant,  is  proper  where  It  has  a  bearing  upoa 
the  question  of  malice. 

4  The  plaintiff,  in  proving  damages  sus- 
tained by  reason  of  the  prOBecnUoa,  having  shown 
that  he  had  subpoenaed  wlfaiesees,  aad  the  amount 
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that  be  bad  paid  ttiem,  tba  defendant  has  the 

right,  upon  oroBS-examlaatlon,  to  ask  wtiat  he  paid 
to  any  one  of  tbem. 

5.  The  plaintiff  may  show  exhibition  of  feel- 
ing OD  the  part  of  defendant  after  the  prosecntlon 
was  commenced,  as  tending  to  show  motive,  where 
such  exhibition  of  feeling  is  connected  with  the 
matter  in  controversy,  but  not  otherwise. 

6.  The  prosecution  complained  of  was  for  ob- 
stmction  of  an  alleged  highway  across  the  land  of 

SrintUTs  wife.  One  of  plaintiff's  witnesses  in 
e  present  aoUon  testified  that  about  the  time  the 
former  oontroTersr  arose  he  agreed  to  pay  plain- 
tiff, by  order  on  defendanL  for  the  right  to  hanl 
logs  across  the  land,  and  defendant  would  not  aft- 
erwards pay  such  order.  Held,  that  the  testimony 
was  irrewvant  and  immaterial. 

7.  It  was  proper  to  charge  the  jurr  that  In 
determining  defendant's  maltoe  they  might  con- 
sider any  statements  which  they  found  were  made 
by  him  in  which  he  expressed  ill  feeling  against 
the  plaintiff.  Shebwood,  C.  J.,  and  Campbell,  J., 
dissenting. 

8.  It  was  proper  to  refuse  to  Instruct  the  JQ17 
that  If  they  found  that  defendant  merely  stated 
the  facts  and  circumstances  of  which  he  com- 
plained, after  being  advised  by  his  attorney,  and 
receiving  a  letter  from  the  prosecuting  attornev 
authorizing  the  prosecution,  and  left  ail  determi- 
nation to  the  uuoiased  and  unsolicited  oonduot  of 
the  Justice,  and  that  these  facts  were  reduced  to 
writing  by  the  iuatlce,  and  sworn  to  by  defendant, 
and  that  upon  tnls  complaint,  afterwards  approved 
by  the  prosecuting  attorney,  the  warrant  was 
made  hy  the  justice,  then  defendant  would  not  be 
liable  is  Bu  action  for  false  imprisonment,  as  Huch 
Instruction  omitted  the  essential  condition  that  de- 
fendant should  have  made  a  full  and  fair  state- 
ment of  all  the  facts  known  to  him,  to  the  prose- 
cuUng  attorney,  and  his  own  attorney,  and  acted 
npon  thalradvioe  in  good  faith.  Shbbwood,  G.  J., 
and  Oampbill,  J.,  dfiMenUng. 

Error  to  circuit  court.  Be  tide  county; 
FsED.  H.  Aldrich,  Judge. 

McAlmy  de  Grant,  for  appellant.  PratU 
Batch  <fi  Davi9,  for  appellee. 

Shervood.  C  J.  This  action  Wna  brought 
t>7  the  plaintiff  to  recover  of  the  defendant 
dnraagea  for  an  all^[ed  false  Imprisonment 
and  mallcfous  prosecution,  procured  bj  the 
defendant.  A  trial  was  had  in  the  Benzie 
circuit,  berore  Judge  Russell  and  a  Jury, 
and  the  plaintilf  obtained  a  verdict  for  the 
sum  of  9300.  The  defendant  brings  error. 
Twenty-five  assignments  of  error  are  offered 
for  our  review,  17  of  which  relate  to  the  ad- 
mission of  the  testimony,  and  the  others  to 
the  charge  and  requests  to  charge.  The  con- 
troversy leading  to  the  arrest  of  Thurston 
grew  out  of  a  dispute  as  to  the  legal  exist- 
ence of  ahighway  running  across  Mrs.  Thurs- 
ton's land,  claimed  to  have  been  established 
by  user  for  a  period  of  10  years  or  more  by 
Wriglit,  and  which  was  denied  by  Thurston. 
Thurston,  while  Wright  was  using  the  road 
in  hauling  logs  from  the  woods  to  manufac- 
ture into  lumber,  in  common  with  otliers, 
vent  along  the  road,  and  with  his  hired  men 
slashed  and  felled  large  trees  across  the  track 
standing  lieside  the  road,  with  the  intent  to 
prevent  its  use,  and  this  completely  ol»truct- 
ed  it  for  the  pHssage  of  teams  and  loads.  The 
defendant,  after  consulting  with  attorneys, 
and  the  prosecuting  attorney,  and  the  justice, 
and  on  Iwing  informed  that  the  facts  fur- 
nished a  proper  case  for  the  plaintiffs  arrest, 
nwde  on  afiBdavit,  drawn  by  the  Juattoe,  and 


applied  for  the  Issuance  of  a  warrant  against 
Thurston  for  obstructing  the  alleged  liigli- 
way.  He  was  arrested,  brought  before  the 
magistrate,  and  arraigned  upon  the  chai^ 
and  pleaded  thereto  *'Kot  guilty."  The  prose- 
cuting attorney  was  present,  and  conduct^ 
the  proceedings  on  the  part  of  the  people,  and 
on  motion  of  the  respondent,  after  a  jury  had 
been  struck  to  try  the  case,  the  cause  wa» 
adjourned  for  trial  10  days.  But  before  VaxA 
time  the  prosecuting  attorney  notified  ibn 
conrt  and  parties  interested  that  the  case 
would  not  be  tried,  and  did  not  appear  before 
the  justice  on  the  adjourned  day,  when  the 
case  WHS  dismissed.  Tlie  plaintiff,  when  ar- 
rested, went  before  the  court,  and  when  the 
the  adjournment  was  had  no  ball  was  re> 
quired  for  Ills  nppearance  on  tlie  adjourned 
day,  and  he  returned  to  his  home.  The  plain- 
tlCF  claims  thwe  was  no  rond  established  by 
user;  that  defendant  caused  his  arrest 
through  malice,  and  his  imprisonment  was 
false,  and  without  any  reaaonable  cause;  that 
the  defendant,  instigated  by  his  malidoua 
feelings  towards  plaintiff,  urged  the  prosecu- 
tion and  his  arrest  upon  tlie  warrant;  that 
the  whole  proceeding  was  illfgat;  and  that 
the  court  was  without  Jurisdiction  In  the 
matter.  On  the  part  of  tlie  defendant  it  was 
clitlned  by  him  that  he  had  no  malice  against 
plaintiff,  and  that  he  took  no  improper  part 
in  instituting  the  proceedings  i^lnst  plain- 
tiff, of  which  he  oomplalna,  and  was  no  more 
active,  and  took  no  more  part,  in  their  prose* 
cutlon  than  should  have  been  taken  by  any 
complaining  witness  believing  that  an  offense 
hud  been  committed,  and  in  good  fidth  deslr^ 
ing  the  offender  to  be  brought  to  Justice  Id 
the  premises;  and  whatever  he  did  he  did  In 
good  faith,  and  ondw  the  advice  of  counsel 
and  the  prosecuting  attorney  of  the  county. 
The  cause  was  tried  In  the  Benzie  circuit, 
and  the  Jury,  under  the  evidence  and  charge 
of  the  court,  returned  a  verdict  against  the- 
defendant  for  $800.  The  case  Is  now  before 
US  for  review  npon  all  the  proceedings  bad 
therein. 

It  is  undisputed  that  when  Wright  went 
before  the  magistrate  to  make  the  complaint 
he  made  a  statement  of  the  facts,  presenting 
affidavits  from  many  of  the  citizens  in  the 
vicinity  of  the  road,  stating  that  the  road  had 
been  used  as  a  public  highway  for  10  years 
or  more,  and  that  the  Justice  drafted  the 
complaint  and  warrant,  and  delivered  the 
latter  to  the  officer  for  service.  There  waa 
some  testimony  given  tending  to  show  that 
there  had  been  some  difficulty  between  the 
parties,  and  that  111  feeling  existed  between 
them  towards  each  other.  It  was,  however, 
very  sUglit,  and  not  of  1  oharaoter  to  gener- 
ate malice. 

There  was  no  error  In  allowing  the  Justice 
to  state  fully  what  took  place  when  the  par^ 
ties  first  appeared  before  him,  and  what  pro- 
ceedings were  had.  The  Justice  was  asked 
when  upon  the  stand:  "What  condnct  before 
you  in  these  proceedings,  in  your  presence  or 
hearing,  on  Uie  part  of  Wright,  declared  t» 
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70U  any  maliciousneu  or  over-anxiety  to 
proMcutfl  this  due,  tC  any?**  This  was  not 
allowed  to  be  answered.  We  think  the  wit- 
ness should  have  been  allowed  to  make  his 
answer.  The  question  was  asked  upon  the 
croas-examlnatlun  of  the  justice.  Ko  ground 
WHS  stated  for  tlie  objection  when  made. 
The  snbject  was  an  important  one  in  ttie  case. 

The  letter  of  the  prosecuting  attorney,  au- 
thorizing the  commencement  of  the  prosecu- 
tion, was,  upon  the  objection  of  plaintiff's 
counsel,  excluded  by  the  court.  ThiB  was 
error.  It  tended  to  show  motive  and  prob- 
able cause,  that  an  offense  had  been  commit- 
ted, and  that  liie  uannl  course  was  taken  In 
sudi  cases.  We  iliink  the  testimony  of 
pl^ntlff  as  to  his  having  difficulty  with  the 
derendant,  given  upon  nis  direct  examina- 
tion, was  proper.  It  had  a  bearing  upon  the 
question  of  malice. 

Tlie  plaintiff  wasallowed,  in  proving  dam- 
ages,  to  show  that  he  had  subpoenal  wit- 
nesses, and  the  amount  that  he  had  paid  to 
them.  He  was  asked  for  the  spedfic  amount 
he  paid  one  Morgan,  whom  he  had  stated  he 
bad  piUd.  Tills  was  upon  cross-examination. 
Upon  objection  being  mado,  he  was  not  al- 
lowed to  answer.  The  respondent  bad  the 
right  to  his  testimony  as  to  the  exactamouut, 
and  liis  answer  was  erroneously  excluded. 

The  plaintiff  was  allowed  to  show  upon  tlie 
trial  exhibition  of  feeling  on  the  part  of  de- 
fendant after  the  suit  was  brought.  Tliis 
was  objected  to.  We  think  this  was  proper, 
as  having  some  tendency  to  show  motive,  if 
connected  with  the  matter  in  controversy, 
though  not  without  it  was  connected. 

Witness  Shea  had  made  an  arrangement, 
about  the  time  this  controversy  arose,  with 
Thurston,  for  the  right  to  haul  a  quantity  of 
logs  across  Mrs.  Tbiireton*s  land,  and  pay 
him  in  an  order  on  Wright,  which  Wright 
would  not  afterwards  pay ;  and  this  was  in- 
troduced in  evidence,  with  all  the  attendant 
idrcnmstances,  against  objection  of  defend- 
ant's counsel,  thnt  it  was  irrelevant  and  im- 
material. This  was  error,  and  the  objection 
should  have  tteen  sustained. 

We  find  no  other  error  than  those  noticed 
relating  to  the  taking  of  the  testimony. 

It  was  substantially  conceded  that  the  com- 
plaint and  warrant  did  not  state  an  offense, 
and  the  question  of  damages  was  the  princi- 
pal one  in  the  case.  The  court  charged  the 
jury  that  they  should  find  tlie  plaintiff  was 
falsely  imprisoned.  We  think  the  court  went 
too  far,  when  he  unqualilledly  chargetJ  the 
jury,  upon  the  subject  of  malice,  that  they 
might  take  into  consideration  "any  state- 
ments you  may  find  wtiich  be  made  in  which 
he  has  expressed  ill  feeling  against  the  plain- 
tiff, if  you  find  he  has  made  such  state- 
ments." It  is  not  every  kind  of  ill  feeling 
towards  another  that  indicates  malice  in  the 
person  expressing  them,  and  the  jury  should 
have  bodu  told  they  could  only  take  into  con- 
sideration such  statements  as  gave  expression 
to  such  feeling. 

The  defendant's  counsel  asked  the  court 


to  charge  the  jury  as  follows:  "(1)  That  It 
the  Jury  find  that  tlie  defendant  merely  stat- 
ed the  facts  and  circumstances  of  which  h« 
complained  to  Ur.  Betts,  the  Justice  ot  the 
peace,  atter  having  been  advised  by  Frank 
B.  Case,  his  aUorney,  and  after  having  re- 
ceived the  letter  in  evidence  from  the  pros- 
ecuting attorney  for  this  county,  and  these 
facts  were  snbmitted  to  the  justice,  and  wen 
by  him  reduced  to  writing,  and  sworn  to  by  de- 
fendant, Wright,  and  that  on  such  complaint, 
which  was  afterwards  approved  by  the  pros- 
ecuting attorney,  the  warrant  was  made  by 
the  justice,  the  defendant  Is  not  liable  in 
this  action  for  folse  imprisonment,  (2)  It 
the  jury  find  that  Wright  simply  laid  the 
ftu^  and  affidavits  before  the  jnstice,  and 
left  all  determination  to  the  unbiased  and 
unsolicited  conduct  of  that  officer,  then  he  is 
not  liaUe  In  trespass  for  false  imprisonment. " 
We  think  these  requests  should  have  been 
given;  that  they  were  very  proper  under  the 
^renmstances  of  the  case,  and  their  refusal 
by  the  coort  was  ernff.  Lock  r.  Asbton,  12 
Q.  B.  871;  Munns  v.  Dupont,  1  Amer.  Lead. 
Gas.  220;  West  v.  Smallwoud,  3  Mees.  &  W. 
418;  Josselyn  t.  McAllister.  22  Mich.  800; 
Livingston  V.  Burroughs,  33  Mich.  511;  Mor^ 
phy  V.  Walters,  84  Mich.  180.  The  judgment 
at  the  drcnlt  must  be  set  aside,  and  a  new 
trial  granted. 

CAHFBmji,  J.,  concurred. 

Ghamflih,  J.  I  cannot  concur  In  the 
opinion  of  the  chief  justice  that  the  court 
went  too  far  when  he  charged  the  jury  upon 
the  subject  of  malice  that  they  might  con- 
sider "any  statements  you  may  find  which  he 
has  made  in  which  he  has  expressed  ill  feel- 
ing against  the  plaintiff.  If  you  find  he  has 
made  such  statemfnts.**  While  It  is  trim 
that  every  kind  of  ill  feeling  is  not  necessarily 
Indicative  of  malice,  yet  malice  may  be  proved 
by  evidefice  of  the  defendant's  conduct  and 
declarations;  and  If  such  conduct  resulted  in 
a  wrong  done  plaintiff,  statements  indicating 
ill  feeling  towards  the  plaintiff  may  be  intro- 
duced in  evidence,  as  bearing  upon  the  in- 
tent with  which  the  wrongful  act  was  com- 
mitted. Malice  may  be  inferred  by  the  juty 
from  all  the  facts  and  circumstances  given  in 
evidence,  and  expressions  of  111  feeling  in  cir- 
cumstances which  are  proper  to  be  submitted 
to  the  jury.  Mere  expressions  of  dislikeor  ill 
will  by  one  towards  anotiier,  unaccompanied 
by  acts,  do  not  constitute  malice  in  the  legal 
sense.  But  where  an  act  has  been  done, — 
such  as  instituting  a  prosecution, — tlien  such 
expressions  become  relevant  upon  the  queiH 
tlon  of  malice. 

Neither  can  I  agree  in  the  opinion  that  the 
requests  to  charge  the  jury,  made  by  the  de- 
fendant, and  embodied  in  the  opinlonsof  the 
chief  justice,  should  have  been  given.  They 
omit  two  important  elements:  Firstt  thst 
defendant  made  a  full  and  fair  statement  of 
all  the  factsknown  to  him  to  the  prosecuting 
attorn^,  and  to  Frank  B.  Case,  his  attoi^ 
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ney;  aeeond,  that  he  acted  upon  such  advice 
in  good  faitl).  Mesber  v.  Iddings*  72  Iowa, 
SSa^  34  K.  W.  Rep.  328;  Donnelly  r.  Dag- 
gett, 145  Mass.  314. 14  N.  E.  Rep.  161;  Jones 
Jones,  71  Cat.  89, 11  Fac-  Rep.  817;  Scliip- 
Ml  T.  Norton.  88  Kan.  567, 16  Pac.  Rep.  804; 
Chambers  v.  Upton,  34  Fed.  Bep.  473;  John- 
son V.  Miller,  69  Iowa.  562.  29  N.  W.  Rep. 
743;  Jossetyn  t.  McAlUater,  22  Mich.  309; 
Stanton  v.  Hart,  27  Mich.  541.  The  case  of 
Murphy  t  Walters,  34  Mich.  180.  is  cited  as 
austwnfng  the  requests  to  charge.  Had  this 
ease  been  an  action  for  false  imprisonment 
merely,  and  not  for  malicious  proieciitjon, 
the  CHse  would  have  been  in  point.  But  this 
case  proceeded  upon  the  theory  that  the  pros- 
ecution was  malicious.  There  was  a  count 
in  the  dedaration  for  that  cause  of  action, 
and  under  this  count  the  authority  cited  is 
not  Id  point,  and  to  have  given  the  charge  as 
requested  would  have  been  erroneous.  I 
concur  in  reversing  the  Judgment  upon  the 
other  pt^nts  stated  in  the  ojdniou  of  Uie  chief 
Jostice. 

Long  and  Mobsi^  JJ.,  concurred. 


Beneway  «.  Thobp. 
{Supreme  Court  of  MieMacm.  Oct  85, 1689.) 
BumsR— XiviDBso— FuuDmo — AwnrDMSiiT. 
1.  Where  defendant  charges  plalatlfl  with 
for^ng  ft  person's  name  to  a  note,  the  natural 
meaolQg  conveyed  is  that  the  note  was  susoeptible 
of  forgery,  and  the  words  are  actionable  -per  se. 

9.  In  an  action  for  slander,  proof  of  repetl- 
ttoD  ot  the  slander  charged  in  the  indictment  Is 
admisalhle  for  the  vorpose  of  showing  malice  on 
ttie  part  of  defeiuant  in  uttering  the  words 
eharged. 

8.  The  granting  of  leave  to  plaintiff  to  amend 
his  declaration  in  such  action,  la  regard  to  the 
time  the  words  were  ottered,  upon  payment  of  a 
rule  fee  to  defendant,  wlt^  leave  to  him  to  amend 
his  plea,  Is  -within  the  discretion  of  the  eonrt,  un- 
der How.  St.  Mich.  S  76S1,  giving  the  court  power 
to  amend  any  pleading  before  judgment. 

Error  to  circuit  court,  Lenawee  county; 
VicroB  H.  Lanb,  Judge. 

How.  St.  Mich.  S  7631.  provides  that  "the 
court  in  wliich  any  action  shall  be  pending 
shall  have  power  to  amend  any  process,  plead- 
ing, or  proceeding  in  such  action,  either  in 
form  or  substance,  for  the  furlhernnce  of 

Justice,  on  such  terms  as  shall  be  just,  at  any 
tme  before  judgment  rendered  therein." 

Wutarman  &  We$terman,  for  appellant. 
Fnd*  B.  Wood  and  C.  A.  StaaVt  for  af^Uee. 

LONQ,  J,  This  is  an  action  of  slander,  and 
comes  to  tiiis  court  by  writ  of  error  brought 
by  defendant.  The  declaration  alleges  sub- 
stantially that  on  the  Ist  day  of  February, 
1888,  at  Tecumseh,  in  the  county  of  liona  wee, 
In  a  certain  discourse  which  the  defendant 
then  and  there  had  witli  one  Jennie  McGowan, 
he  did  speali;.  publish,  and  declare  of  and  con- 
cerning the  said  plaintifl  these  false,  scan- 
dalous, malicious,  and  defamatory  words,  to- 
wit:  "He  [meaning  the  said  plaintiff]  has 
forged  his  mother's  name  to  a  note,  and  I 
«D  prove  Jt."   The  declaration  also  alleges 


that  in  a  certain  other  discourse  which  the  de- 
fendant had  in  the  presence  and  hearing  of 
one  Thomas  White,  of  and  concerning  the 
plaintiff,  he  did  falsely  and  maliciously  spealc, 
publish,  and  declare,  in  the  presence  and 
hearing  of  said  ThotDas  White,  these  other 
false,  scandalous,  malicious,  and  defamatory 
words  of  and  concerning  the  plaintiff,  to-wit: 
"I  [meaning  said  defendant]  told  Miss  Mc- 
Gowan [meaning  the  said  Jennie  McGowanl 
that  Charlie  [meaning  the  plaintiff]  had 
forged  bis  mother's  name  to  a  note, " — the  said 
Jennie  McGowan  being  a  daughter  and  the 
book-keeper  of  William  McGowan,  in  whose 
employ  the  said  plaintiff  then  was.  On  the 
triul  in  the  court  below  the  plaintiff  had  ver- 
dict and  judgment  for  $500.  After  the  jury 
bad  been  impaneled  in  the  court  below,  and 
while  the  said  Jennie  McGowan  was  on  the 
witness  stand,  being  examined  by  counsel 
for  the  plaintiff,  defendant's  counsel  made 
objection  to  the  introduction  of  any  evidence 
in  the  case  under  the  declaration,  for  the  rea- 
son that  the  declaration  did  not  set  out  cause 
of  action. 

It  is  claimed  on  the  argument  here  that 
the  words  complained  of  do  not  necessarily 
impute  to  plaintiff  a  crime  which  would 
make  him  liable  to  a  criminal  prosecution, 
the  language  being  so  uncertain  as  to  be  cap 
pahle  of  two  or  more  constructions,  and  there- 
fore not  actionable  per  ae;  that  tlie  words  do 
not  necessarily  refer  to  a  note  wliich  is  sus- 
ceptible of  forgery.  It  is  a  general  rule  that 
courts,  in  construing  language  set  out  In  a 
declaration  for  the  purpose  of  determining 
whether  such  words  are  actionable  p«r  w, 
will  give  the  words  their  plain  and  natural 
import,  according  to  the  Idea  they  are  cal- 
culated to  convey  to  those  to  whom  they  are 
addressed,  and  in  the  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  un- 
derstands them.  Jf  the  old  rule  prevailed 
that  words,  in  such  actions,  must  be  con- 
strued in  their  most  Innocent  sense,  there 
might  be  some  force  in  the  position  taken  by 
defendant's  counsel;  but  the  rulels  now  well 
settled  that  courts  will  understand  them  as 
other  people  would.  When  the  defendant 
charged  that  plaintiff  had  forged  his  mother's 
name  to  a  note,  the  natural  and  common- 
sense  meaning  conveyed  was  that  the  note 
was  a  promissory  note,  one  susceptible  of  for- 
gery. The  defendant  was  not  Introduced  as  a 
witness,  and  gave  no  excuse  for  the  language, 
or  that  any  other  meiining  was  Intended, 
or  that  they  were  not  intended  to  convey  the 
idea  of  the  crime  of  forgery.  The  court  be- 
low was  not  in  error  in  its  charge  in  direct- 
ing the  jury  that  these  words  were  to  be  so 
understood. 

Defendant's  counsel  also  contends  that  the 
court  was  In  errror  in  permitting  testimony 
to  be  given  on  part  ol^  the  plaintiff  as  to  what 
was  said  to  and  In  presence  and  hearing  of 
Thomas  White,  at  a  time  subsequent  to  the 
speaking  of  the  words  to  Jennie  McGowan, 
on  February  1st.  There  was  no  error  in  this. 
Proof  of  repetitions  of  tbe  same  slander 
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charfred  In  the  declnrntion  Is  admlaslbl^  for 
the  purpose  of  sliowlng  malice  upon  the  part 
of  the  defendant  in  nttering  the  words 
charged,  and  I  have  no  douht  that  repetition 
of  sucli  slander  at  any  time  previous  to  the 
trial  may  be  given  in  evidence  for  this  pur- 
pose. 

One  other  qnratlon  remains.  In  the  dec- 
laration as  framed,  Hnd  as  it  stood  at  the  time 
of  the  commencement  of  the  trial,  the  time 
of  littering  the  words  whs  charged  as  of  No* 
vember  1,  1887.  After  the  jury  were  im- 
paneled, plaliitifE's  counsel  asked  leave  of  the 
court  to  amend  the  declaration  by  changing 
the  time  to  February  1, 1888.  This  tlieconrt 
granted  upon  the  payment  of  a  rule  fee  of 
five  dollars  to  defendant,  and  granting  leave 
to  defendant  to  amend  his  plea.  Defendant 
accepted  the  five  dollars  rule  fee.  made  no 
amendment  to  his  plea,  and  the  trial  proceed- 
ed.  Ho  claim  is  made  here  that  defendant 
was  taken  by  surprise,  or  at  a  disadvantage, 
on  the  trial  by  this  amendment,  or  that  be 
asked  a  continuance  of  the  cause,  and  the 
trial  apparently  proceeded  without  objection 
on  bis  part.  This  amendment  was  clearly 
within  the  discretion  of  the  trial  court  under 
the  provision  of  section  7631,  How.  St.,  and 
tilts  court  will  not  review  such  matters  of 
discretion.  We  find  no  error  in  the  record, 
and  the  judgment  of  the  court  below  must 
be  atHrmed,  with  costs.  The  other  justices 
concurred. 


BsMOsm  «.  Yfolahti  Paper  Co. 
(Suprwne  Court  of  Aftehlffon.  Oct  SB,  1889.) 
Baim—Vultimm  to  Aocw. 

L  Ib  an  aoUoD  for  Tefoslng  to  reoafve  the  bal- 
ance of  a  quaDtity  of  rags  pursosot  to  a  contract, 
Id  wbluh  tbey  were  stipulated  to  be  of  a  oertaio 
Quality,  where  defendaot  allies  that  those  which 
bad  been  delivered  were  Inferior,  the  burden  is 
on  the  platntlS  to  show  that  th^  were  ct  the  qoal- 
1^  contracted  for. 

2.  Where  the  plaintlfT  teattfles  that  he  sold  the 
rags  which  defendant  bad  refused  to  reoelve,  after 
the  preoediDg:  May,  (the  date  of  the  last  dulrery 
and  receipt,)  for  a  oert^a  price,  and  that  from 
the  preoeaing  June  to  the  time  of  such  sale  the 
market  price  was  less,  the  finding  of  the  jnry.  In 
fixing  the  measure  of  damages,  that  the  marhet 
value  of  such  rags  was  not  greater  than  the  prioe 
so  leoeived  by  plaintUt,  is  warranted  as  to  the 
amount  of  rags  to  have  been  delivered  to  defend- 
ant after  June. 

8.  In  fixing  the  net  price  at  wbiOh  the  tags 
were  subsequently  sold,  tor  the  purpose  of  arriv- 
ing at  the  measure  of  damages  to  be  recovered  In 
such  action,  the  discount  allowed  for  cash  should 
not  be  deducted  from  the  gross  prioe,  where  the 
sale  was  on  time. 

Appeal  from  circuit  court,  Washtenaw 
county;  E.'D.  Kinne,  Judge. 

Charles  H.  Whitman,  {SatDj/er  <£  Knov^- 
ton  and  John  F,  Lawrence,  of  counsel,)  for 
appellant.  Conely,  Maybury  &  Lucking, 
{J,  W.  lidbhiU,  of  counsel,]  for  appellee. 

HoRSB,  J.  October  12, 1885,  the  firm  of 
8.  Simons  &  Son,  of  Detroit,  Mich.,  contracted 
to  sell  and  deliver  rags  to- the  defendant, 
which  contract  is  evidenced  by  the  following 
memorandum  in  the  buadwritlng  of  Corne- 


lius Gornwell,  president  of  the  defendant 
company:  "Oct.  12.  1885.  Boaght  of  S.  Si- 
mons A  Son,  300  tons  rags  at  2.06,  delivered 
at  Ypsilanti,  3  months*  time;  one  car  to  be 
shipped  this  month,  and  25  tons  per  month 
until  the  whole  is  shipped,  the  last  shipment 
to  iM  made  abont  Oct.  10,  1886.  Bags  to  be 
as  good  or  better  than  what  be  has  furnished 
us  In  1885."  Under  this  contract,  and  up  to 
May  3,  1886,  129  tons  were  delivered  and  re- 
ceived. At  that  date  defendant  refused  to 
receive  any  more  rags  on  the  contract,  claim- 
ing that  those  al  ready  received  were  not  up  to 
tlie  standard  of  the  agreement.  With  a  slight 
deduction,  the  rags  received  were  paid  for. 
The  claim  for  the  value  of  the  balance  of  the 
rags  undelivered  was  assigned  by  S.  Simons 
Sd  Hon  to  Simon  Simons,  who  commenced  the 
present  suit.  The  present  plaintitT  is  bis  ex- 
ecutor. The  suit  is  planted  in  astumpgit, 
and  the  plaintiff  claims  in  hts  declaration 
that  tbe  rags  furnislied  in  1885,  and  men- 
tioned In  the  contract,  were  at  tbe  quality 
known  as  "good,  merchantable  print  rags." 
He  avers  that  tbe  said  Qrm  of  S.  Simons  A 
Son  proceeded  to  perform  tbe  contract  on  their 
pari,  and  continued  to  faithfully  perform  the 
same,  until  May  3,  1886,  when  the  defend- 
ant absolutely  refused  to  receive  or  pay  for 
any  more  of  said  rags,  or  further  oontinue 
the  contract  on  its  part;  that  at  this  time  129 
tons  had  been  delivered,  and  171  tons  re- 
mained undelivered.  S.  Simons  &  Son  were 
ready  and  offered  to  deliver  this  balance,  as 
provideil  in  said  contract,  but  defendant  re- 
fused to  receive  them.  For  this  breach  tbe 
plaintiff  claims  daniiiges.  The  defendant 
pleaded  the  general  issue,  and  gave  notice 
that  It  would  show  that  it  was  discharged 
from  the  further  performance  of  the  contract 
on  its  part  by  reason  of  the  refusal  of  the 
said  firm  of  S.  Simons  &,  Son  to  deliver  under 
the  contract  rags  of  the  quality  described  in 
the  contract.  Tbe  plaintiff  had  verdict  and 
judgment  in  the  sum  of  •3,085.98. 

As  the  evidence  developed  upon  the  trial, 
the  only  important  issue  to  be  determined  by 
the  jury  was  whether  or  not  the  plaintiff  fur- 
nished to  the  defendant  such  rags,  or  rags  of 
such  a  quality,  as  were  called  for  by  tlieooiH 
tract.  Tbe  jury  were  instructed  that  if  they 
found  that  the  129  tons  delivered  were  sul^ 
stantially  aa  good  or  better  than  the  rags  fur- 
nished by  S.  Simons  A  Son  to  defendant  in 
1885,  before  the  contract,  then  their  verdlot 
must  be  for  the  plaintiff.  On  tbeotber  hand, 
they  were  Instructed:  "Under  the  contract 
between  the  parties,  the  r^ular  performance 
of  each  installment  of  the  plaintiff  was  acon- 
dition  precedent  to  the  oontinDance  of  de> 
feodnnt'8  obligation  under  the  contract;  and 
if  you  Bnd  from  the  evidence  tint  plaint  ff, 
in  the  spring  of  1886,  sent  defendant  rags 
inferior  in  quality  to  those  he  furnished  de- 
fendant in  1886;  that  thereupon  defraulanfc 
objected  to  the  quality  of  the  rags,  but  that, 
notwithstanding  such  objection.  pliUntiff  con- 
tinued to  send  rags  inferior  in  quality  to 
those  contracted  for,— that  would  amount  to 
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BBeh  a  breaeb  of  the  contract  as  wonid  en- 
title ttie  d^endant  to  treat  the  contract  as 
discharged."  By  theBB  instructtona  the  issue 
was  plainly  and  clearly  submitted  to  the  jary, 
who  foand  i^t^inst  the  defendant.  But  the 
oDQTt  oommitted  erm  In  farther  stating  that 
the  balden  at  proof  rested  on  the  defendant 
to  show  that  Uie  rags  delirered  under  the  c<m- 
traet  wera  of  an  Inferior  quality  to  those  f ur- 
idshed  by  8.  Simons  ft  Son  to  defenduit  in 
1885.  The  plalntur  was  insisting  that  S.Si- 
mons ft  8on  wera  entitled  to  the  further  per^ 
foraoance  of  the  oontraet  on  the  part  of  the 
d^endsnt,  because  up  to  the  time  of  the  re- 
f  uaal  to  Ukk«  any  mora  rags  S.  Simons  ft  Stm 
bad  ftiUy  and  fiuthfully  performed  their  part 
of  the  contract,'  which  oonld  not  be  true  un- 
less Um  ragsdelivered  by  them  were  of  as  good 
or  belter  quality  than  those  furnished  defend- 
ant in  1885.  It  was  tberaforaapartof  plaln- 
tilTs  case  to  establish  this  fact,  and  the  bur> 
den  of  proot  was  upon  bim.  The  inttruetkm 
reqiteated  by  pdaintiffe  counsel,  and  given  by 
the  co«rt,  ahnre  noted,  recognized  that  the 
IsBue  raised  b7  the  pleadings  and  pixxrfs  was 
wlisther  the  qaaUty  of  tbe  rags  delivered — 
the  129  tons — was  as  good  aa  thoae  famished 
Mendant  in  1885.  The  affirmative  of  this 
Issue  WHS  clearly  with  the  plaintiff.  Stewart 
V.  Ashler,  34  Micb.  182. 

It  is  further  objected  that  the  jury  were 
allowed  to  adopt  an  erroneous  measure  of 
damages.  The  court  charged:  "If  you  find 
for  the  plaintiff,  the  damages  will  be  the  dif- 
fenmoe  between  the  market  value  of  the  goods 
at  tbe  times  the  several  deliveries  ought 
to  have  been  made  and  the  contract  price. " 
ISo  fault  is  found  with  this;  but  error  is 
daimed  in  the  following  remarlEa  of  the  cir- 
cuit judge  in  connection  therawith:  **Ifyou 
find  from  tbe  evidence  tliat  the  price  at  which 
the  rags  were  sold — $1.22}  per  cwt.,  net,  in 
Detroit — was  as  good  or  a  iMtter  price  than 
could  have  been  obtained  for  that  class  of 
rags  between  the  date  of  the  cancellation  of 
the  oMttiact  by  defendant  and  the  time  of 
such  sales,  that  market  value  of  these  rags 
at  the  time  tliey  should  have  been  received  by 
defMdaMt  nader  the  oontraot  may  be  regard- 
ed as  the  price  so  received,  to-wit,  $I.22|  per 
bundled  pounds;  and  if  you  find  that  the 
plaintiff  is  enliUedto  recover,  then  the  meas- 
ure of  damages  will  be  the  difference  between 
the  said  net  contract  price  of  92  per  hundred 
pounds  and  that  market  value  bd  ascertained 
to  be  •1.22|  per  hundred  pounds."  The 
evidence  sliowed  the  freight  to  Ypsilantl  to 
be  six  cents  per  hundred  pounds,  which 
brought  the  contract  price,  net.  at  Detroit,  to 
•2.  Tbe  testimony  further  shows  that  no 
sales  wera  made  of  the  cIhss  of  rags  named  in 
the  contract  until  after  tbe  expiration  of  tbe 
time  for  tbe  delivery  of  the  whole  300  tons 
under  the  contract.  About  the  1st  of  De- 
cember, 1886,  salee  were  made  by  S.  Simons 
A  Son  to  parties  in  Wisconsin,  shipping  to 
Milwaukee,  and  selling  there  for  91.37i|.  with 
2  per  cent,  off  for  cash.  From  this  •l.S?} 
was  deducted  the  frolght  tnm  Detndt  to 
T.48H.w.no.l9— 65 


Milwaukee  and  tbe  2  per  cent.,  leaving  the 
net  price  SI. 22},  as  figured  by  the  plaintiff; 
and  the  court  in  bis  cha^  to  tiie  jury  adopt- 
ed the  ealonlation  of  the  pluntiff.  Other 
sales  wera  made  about  the  same  time  in 
Ohio,  tbe  prioe  being  about  the  same,  or 
lower.  The  testimony  on  the  part  of  the 
plaintiff,  whleh  was  not  controverted  by  any 
evidence  offered  or  received  on  tbe  part  of 
tbe  defendant,  showed  that  there  is  no  mar- 
ket prioe  fmr  these  rags,  save  in  large  cities; 
<%icago  and  Milwaukee  being  the  principal 
rag  markets.  The  philntlff'a  assignora,  S. 
Simons  ft  Son,  did  not  undertake  to  sell  any 
of  these  rags  to  other  parties  until  In  June* 
1886.  as  from  the  correspondence  between 
tham  and  the  defendant  it  would  seem  that 
tbeystill  hoped  to  deliverthe  rags  natdl  Jnne 
11, 1886,  although  they  were  informed  M^r 
8, 1886,  by  the  def  nidant  that  it  woold  re- 
oelvc  no  more.  The  plaintiff,  being  the  only 
member  of  the  firm  of  S.  Simons  ft  Son  liv- 
ing, testified  that  from  Jnne  up  to  I>eceml>ev 
the  firm  tried  to  sell  these  rags,  but  were  not 
able  to  sell  them,— *'that  is,  not  at  anything 
reasonable.  We  did  not  receive  any  direct 
offers.  Some  people  stated  what  tiMy  could 
bny  (or.  They  said  tl>ey  did  not  want  any, 
but  ooold  buy  for  certain  prices, — 61.20  in 
one  case."  They  were  not  able  to  sell  any  of 
them  np  to  December.  During  the  period  ■ 
of  June,  July,  August,  and  September  tltera 
were  print  rags  sold  in  the  markets  all  the  way 
from  1  cent  a  pound  np  to  $1.21  per  100. 
The  rags  sold  in  December  wera  bargained 
for  in  November.  It  was  also  shown  by  a 
Mr.  Lowenthal,  a  dealer  in  rags,  residing  In 
Chicago,  that  he  visited  the  store  of  S.  Simons 
ft  Son  in  November,  1886.  and  examined 
some  rags  claimed  by  plaintiff  to  be  oC  the 
quality  of  rags  sold  by  tliat  firm  to  thedefend- 
ant.  He  (Lowenthal)  catted  these  rags  "trade 
print  rags."  "superior  to  print  rags,  as  they 
ara  paoked  in  Detroit,  and  much  superior  to 
CUcsgo  aad  Milwaukee  print  rags."  He 
could  not  give  the  value  of  these  rags,  or 
print  rags,  at  Detroit  at  any  time,  or  at  Chi- 
cago or  Milwaukee  In  December,  1886.  He 
testified  that  the  market  price  of  print  rags 
varied  tsom  S1.15  to  $1.^  per  100  pounds 
in  these  cities  through  June.  July.  August, 
September,  and  October.  This  was  the  price 
of  print  rags.  That  the  rags  he  saw  in  De- 
troit were  worth  about  5  or  10  centa  per  100 
mora  than  the  best  quality  of  Chicago  print 
rags.  The  plaintiff  also  testified  that  the 
rags  to  be  furnished  defendant  were  of  a  bet- 
ter quality  than  ordinary  print  rags,  but 
could  not  or  did  not  tell  how  much  more  they 
were  worth  per  lOD.  We  do  not  understand  , 
from  the  argument  of  defendant's  counsel  that 
he  objects  to  this  fixing  of  S1.22|  as  a  basis, 
if  there  was  any  evidence  in  the  case  to  sup- 
port it ;  or  that  be  would  complain  of  the  jury 
using  that  amount  for  the  whole  171  tons,  if 
there  was  any  testimony  showing  that  it  was 
as  good  or  a  better  price  than  could  have  been 
obtained  for  the  rags  at  any  of  the  times 
whoi  the  iastaUments  shonld  have  been,  but 
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were  not.  delivered.  In  such  oise  the  de- 
fendant certainly  could  not  be  harmed,  as  he 
would  be  called  upon  In  any  event  to  pay  no 
more,  and  might  pay  leas,  than  he  would  it 
the  damages  on  each  installment  were  ascer- 
tained by  the  price  on  the  particular  day  of 
each  breach.  But  what  he  contends  is  this: 
There  was  no  competent  evidence  by  which 
the  jury  were  authorized  to  find  that  the  mar- 
ket value  of  the  rags  on  anyday  of  any  breach 
Was  not  more  than  S1.22|.  When  the  letter 
of  May  3,  1886,  from  defendant  to  plaintiff, 
refusing  to  take  any  more  rags,  was  received, 
the  April  car-load  had  not  been  delivered. 
The  breaches  of  the  contract  by  refiisinf;  this 
Installment,  and  also  the  Installment  for  the 
month  of  May,  do  not  appear,  as  claimed  by 
plaintiff,  to  have  been  reached  by  the  evi- 
dence. We  can  Snd  no  value  anywhere  In 
the  testimony  set  upon  these  rags  in  the 
months  ot  May  or  April.  This  was  probably 
mn  oversight,  owing  to  the  plaintiff's  idea 
that  tliere  was  no  breach  until  June  11th. 
These  breaches  covered  abont  50  tons.  We 
think  there  was  sufficient  evidence  from  that 
time  on  to  warrant  the  flnding  of  the  Jury  as 
to  the  balance. 

It  seems  to  have  been  substantially  admit- 
ted or  concede.)  by  both  parties  that  the  mar- 
ket value  in  Detroit  was  the  proper  value, 
and  that  this  was  determined  by  the  value  in 
OhiCMgo  and  Milwaukee,  less  tlie  freight  from 
Detroit  to  those  cities;  and  from  the  testi- 
mony we  think  that  was  a  fair  way  of  obtain- 
ing it.  There  were  no  sales  shown  in  Detroit. 
It  is  true  that  in  June  the  plaintiff  (who  was 
a  member  of  the  firm  of  8.  Simons  &  Son) 
used  17.000  pounds  of  these  rags  in  a  paper- 
mill  in  Detroit,  in  which  he  was  Interested 
with  another  party,  and  charged  the  paper- 
mill  concern  $1.62}  per  100  for  them.  But 
this  one  act  did  not  fix  the  price  In  June, 
nor  was  it  controlling  as  to  the  market  value 
f  n  Detroit.  It  was  a  circumstance  to  be  con- 
sidered by  the  jury  in  ascertaining  the  mar- 
ket price,  in  oonneotlon  with  the  other  evi- 
dence. 

It  is  complained  that  all  the  testimony  of 
value  was  conUned  to  ordinary  print  rags, 
while  the  rags  to  be  delivered  to  defendant 
were  to  be  of  much  better  grade  or  quality. 
There  was  a  dispute  between  plainUffand 
defendant  as  to  the  degree  of  this  belter 
quality.  It  is  true,  plaintiff  did  not  swear 
what  was  the  value  of  tlie  rags  above  print 
rags;  btit  the  testimony  of  Mr.  Loweuthal 
showed  them  to  be  worth  about  10  cents  per 
100  more  than  print  rags  as  they  were  known 
in  the  Chicago  market.  This  would  make 
the  highest  price  for  ttiene  rags  in  that  mar- 
ket for  the  months  of  June.  July.  August, 
September,  and  October  $1.35  per  100  pounds, 
and  less  than  the  price  of  the  December  sales. 
It  is  also  claimed  that,  as  tiie  goods  were  con- 
tracted to  be  sold  to  defendant  on  tliree 
months'  time,  it  was  entitled  to  the  deduction 
of  2  per  cent.  oEC  for  cash,  if  such  deduction 
was  allowed  on  the  December  snle.  which 
■was  also  on  time.   This  claim  is  no  doubt 


correct.  The  2  per  cent,  should  not  have 
been  deducted  from  the  ALS?^  Only  the 
freight  charges  from  Detroit  to  Milwaukee 
should  have  been  taken  from  the  gross  price. 
The  plaintiff's  counsel  suggest  that  this  de- 
duction, erroneously  made,  is  more  than  off- 
set by  the  loss  of  Interest  on  the  damages, 
to  wliich  he  would  have  been  entitled  if  the 
jury  had  found  the  same  by  InatallmeDta  at 
the  times  of  the  different  breaches,  but  that 
by  calculating  the  damage  Id  one  sum,  and 
at  the  expiration  of  tlie  time  for  the  wh4^ 
delivery,  enough  interest  was  lost  to  more 
than  cover  the  sum  gained  by  the  2  per  cent^ 
As  the  case  must  go  Imck  for  a  new  trial,  it  is 
not  necessary  to  review  the  matter  of  dam- 
ages any  further,  but  It  may  be  well  to  sug- 
gest tiiat  an  ascertainment  of  damages,  if  any 
shall  be  found  by  the  Jury  on  a  future  trial, 
will  be  less  liable  to  be  erroneous  if  the  court 
shall  instruct  them  to  find  the  market  price 
of  the  rags  at  the  date,  or  as  nearly  so  as 
possible,  of  each  time  of  delivery,  and  find 
the  damages  for  each  breach,  instead  of 
"lumping"  the  whole  together,  as  was  done 
in  this  trial.  The  Judgment  must  be  re- 
versed, and  a  new  trial  is  granted,  wiUt  ooats 
of  this  court  to  defendant.  The  other  Jus- 
tlcm  concurred. 


WmSOB  «.  LUDXHOTON  «t  ai, 
{Supreme  Court  ef  MMMffon.  Hov.  1,  UBOl) 

MOHTOAOKS— FOBBOLOSUBB— ^BBSOirAI,  IdABtUTT. 

1.  How.  St.  Hioh.  t  6704,  provides  that  "if  the 
mortgage  debt  be  secnired  the  oblltratlon  or 
other  evideDoe  of  debt  of  aD7  perBOn  besides  the 
mortgagor,  the  oomplalaaat  may  make  such  person 
a  party  to  tho  bUl,  [for  foreclosure,]  and  the  oonrt 
may  decree  payment  of  the  balanoa  of  sQOh  debt 
remaining  nnsatlsfled  after  the  sale  of  the  mort- 
gaged premises,  as  well  ag^at  such  other  person 
as  the  mortgagor,  and  may  enforce  such  decree  as 
in  Other  oases. "  Held,  that  the  statate  does  not 
authorhte  sooh  decree  against  a  person  who  has  aa 
attachment  Iten  on  the  mortgaffed  premises,  and 
who  has  promised  to  buy  the  mortgage, 

9.  The  breaoh  of  suohpromlsetobnythe  mort- 
gage wonld  only  render  defendant  liable  for  dam- 
ages, which  liability  cannot  be  UUgated  in  a  suit 
to  f  oreolose  the  mortgage. 

Appeal  from  circuit  court,  Huron  county; 
Watson  Bbaoh,  Jndge. 

Divine  (fi  Babeoekt  (Jff.  Bacon,  at  coun- 
sel.) for  appellant.    Wintor  A  Sntner,  fw 

appellee. 

Sherwood,  C.  J.  The  bill  In  this  case  Is 
Bled  to  obtain  a  decree  of  foreclosure  of  a 
certain  moi-tgage  made  on  the  10th  day  of 
Aiiguat,  1883,  for  the  sum  of  $500.  by  Fhilo 
Ludington  and  Hannah,  his  wife,  to  Kichard 
Winsor,  to  be  paid  in  five  years  from  date, 
wltl)  interest  at  10  per  cent.,  payable  annu- 
ally. The  mortgage  also  contained  a  clause 
that  in  case  the  interest  became  due  and  re- 
mained unpaid  for  60  days,  the  whole  should 
become  due.  and  foreclosure  might  be  made 
for  the  whole,  and  both  principal  and  inter- 
est. The  bill  was  filed  July  23, 1886.  De- 
fendant Koble  was  made  a  party  to  the  suit 
as  a  subsequent  incumbrancer,  and  complain- 
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ant  asked  for  and  obbdned  ft  penonnl  decree 
ftgalnat  defendants  Ludington  and  Koble  for 
this  amoant  due  on  said  mortage,  and  costs, 
and  from  this  decree  defendant  Noble  ap- 
peals. 

It  appears  from  the  testimony  In  this  case 
that  the  mortgage  In  question  was  assigned 
b7  lilchard  Wfnsor  to  William  H.  Baxter  on 
the  13tb  daj  of  Februaiy.  1884;  that  the  de- 
Xeadanta  Noble  &  Wagner  afterwards  caused 
an  attachment  to  be  levied  upon  lands  do* 
scribed  in  the  mortgage,  and  other  lauds,  and 
that  there  were  two  levies  on  this  land,  sub< 
seqnent  to  this  mor^^ge  and  prior  to  the 
levies  made  by  defendant  Nuble  A)  Wagner; 
that  on  the  25th  of  November,  1384,  and  on 
•  the  9th  of  February,  1885,  Winsor  ASuover 
wrote  to  defendants  Noble  &  Wagner,  stat- 
ing that  they  held  the  mortgage  in  question, 
and  asking  if  they  (Noble  &  Wngner)  did  not 
wish  to  purchase  It;  that  on  the  1st  day  of 
April.  1885,  defendant  Noble  wrote  to  Win- 
SOT  A  SnoTer  that  it  they  would  wait  a 
short  lime  he  would  buy  the  mortgi^ie*  and 
asked  for  a  statement  of  the  amount  neces> 
saiy  to  purohase  it;  that  on  April  1,  1885* 
Winsor  A  Snover  wrote  giving  the  amount 
at  SSSf^.e?,  and  again,  on  April  gth.  wrote 
that  they  bad  procured  an  assignment  from 
Baxter, ,  to  whom  the  mortgage  bad  been 
previously  assigned;  that  defendant  Noble 
wrote  in  reply  that  he  did  not  have  the 
money  then,  but  would  take  the  mortgage  on 
ox  before  the  1st  day  of  October  following. 
The  following  is  his  letter:  "Just  at  this 
moment  I  have  no  money,  as  T  have  loaned 
everything  on  mortgage  this  winter  I  could 
rake  and  scrape.  I  will,  however*  guaranty 
to  take  np  the  Ludington  mortgage  between 
now  and  October  Ist  next,  and  pay  you  all 
that  is  doe  on  same,  and  will  take  it,  any- 
way^  just  as  soon  as  I  can  call  in  the  money. 
Write  me  at  662  TrumbuU*  Detroit.  1  have 
a  lot  of  Qne  10  per  cent.  Huron  Ca  mortgages 
will  trade  you  any  time."  To  which  letter 
Winsor  A  Snorer  made  the  following  reply: 
''Fort  Austin.  Mich.,  April  14,  1885.  B.  U. 
Koble,  662  Trumbull  Ave..  Detroit  Mich.: 
Yours  on  ours  of  the  9tb.  Will  hold  same 
for  you  on  your  guaranty  to  pay  same  by  Oc- 
tober 1st.  Would  prefer  to  get  the  money 
sooner  if  you  can  so  arrange.  Tours,  etc., 
Winsor  A  Snovek."  The  following  letters 
seem  to  have  closed  the  correspondence  on 
the  pnrtof  Noble:  "Winsor  &  Snover — Sirs: 
Yours  of  the  26tli  received.  When  I  made 
the  promise  to  you  to  buy  the  Ludington 
mortgage  I  supposed,  as  I  wrote  you  before, 
that  your  mortt^age  covered  tlie  buildings,  or 
I  should  have  never  made  it.  Of  course.  I 
made  a  mistake,  but  do  not  want  you  to  be 
out  anything,  and  I  think  my  offer  to  pay  the 
interest  In  tlie  mean  time  both  fiiir  and  hon- 
orable under  the  circumstances,  as  it  plHces 
you  just  where  you  were  before  1  wrote  you 
in  the  spring.  Yours.  B.  li.  Noble."  And 
the  following  gives  the  views  of  Winsor 
when  the  correspondence  closed:  "Nov.  4, 
1885.  B.  B.  Noble.  Esq.— Dear  Sir:  Your 


28tb  nit  rec'd.  Yon  cannot  place  me  where 
1  was  in  the  spring.  I  then  had  a  chance  to 
get  formal  service  and  secure  the  debt  oat- 
side  of  the  mortgage.  I  want  this  money  to 
use  in  my  private  matters,  at  White  Bock; 
ahd  now,  on  the  eve  of  wanting  it,  relying  on 
your  promise,  cannot  get  It.  No  such  offer 
as  you  make  is  satisfactory  to  me.  I  need 
the  money,  and  shall  expect  it.  Yours,  etc.. 
B.  Winsor."  On  the  12tb  day  of  May,  1886, 
the  mortgage  in  question  was  assigned  by 
Edward  K.  Baxter,  administrator  of  the  es- 
tate of  William  H.  Baxter*  to  the  complain- 
ant. Noble  testified  that  during  the  corre- 
spondence he  had  a  conversation  with  tho 
complainant,  and  asked  him  if  the  buildings 
were  on  the  land  mortgaged,  and  that  com- 
plainant told  him  be  supposed  tb^  were. 
This,  however*  the  complainant  denies,  and 
says  he  told  tbedefendant  he  understood  not. 
and  that  Bacon,  who  made  the  loan«  could 
give  him  the  full  partlcnlais.  It  would  ap> 
pear  buildings  were  not  on  the  land* 

There  Is  no  question  but  that  complainant 
Is  the  lawful  assignee  of  the  mortgage  in 
question.  The  defendant  claims  tliat  the  d^ 
creels  erroneous,  upon  threegrounds:  **  First. 
Becanse  there  is  no  privity  of  contract  be- 
tween the  complainant  and  the  defendant 
Nohle  in  regard  to  the  purchase  of  the  mort- 
gage;" that  "the  liability  to  authorize  a  per^ 
sonal  decree  must  be  one  that  can  be  enforced 
at  law  as  a  legal  obligation;"  that  whatever 
liability  Noble  had  incurred.  tC  any.  was  to 
the  firm  of  Wiusor  &  bnover,  and  not  to 
Winsor;  and  that  defendant  was  never  liable 
personally  for  the  amount  of  the  mortgage 
debt.  Second.  Because  the  decree  is  an  ab- 
solute personal  one  against  the  defendant 
Noble,  and  makes  him  liable  for  the  whole 
debt  equally  with  Ludington,  the  maker  of 
the  mortgage.  Third.  That  if  there  was 
any  liability  at  all  under  the  alleged  contract 
the  most  that  could  be  claimed  for  it  by  the 
complainant  would  be  the  damage  for  re- 
fusing to  purchase  the  mortgage,  and  there 
is  no  evidence  of  such  damage  In  the  case. 
These  grounds  were  all  urged  by  defendants* 
counsel  at  the  hearing.  The  power  to  make 
a  personal  decree  against  the  makers  of  a 
mortgage  upon  real  estate,  or  against  others 
Interested  in  its  payment  upon  a  foreclosure 
in  chancery,  comes  entirely  from  the  statute. 
Dunkley  v.  Van  Buren,  3  Johns.  Gh.  380; 
Johnson  v.  Shepard,  35  Mich.  123;  Downing 
v.  Palmateer,  1  T.  B.  Mon.  66;  Culver  v. 
Judge,  57  Mich.  26,  28  N.  W.  Rep.  469.  Our 
statute  upon  the  subject  reads  as  follows: 
How.  St.  §  6704,  provides:  "If  the  mortgage 
debt  be  secured  by  the  obligation  or  uther 
evidence  of  debt  of  any  other  person  besides 
the  mortgagor,  the  complainant  may  make 
such  person  a  party  to  the  bill,  antj  the  court 
may  decree  payment  of  the  balance  of  such 
debt  remaining  unsatisfied  after  a  sale  of  the 
mortgaged  premises,  as  well  against  such  oth- 
er person  as  the  mortgagor,  and  may  enforce 
such  decree  as  in  other  cases. "  The  remedy 
can  be  enforced  only  In  those  cases  which  are 
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dearly  within  the  terma  of  the  statute.  Mo> 
Orickett  T.  Wilson,  60  Mich.  618,  15  N  W. 
Rep.  885;  Vaughan  t.  Black.  68  Mich.  218. 
29  N.  W.  Bsp.  528.  There  mast  be  a  llabiUtj 
upon  which  Noble  could  be  sued  at  law  for  the 
mortgaite  debt  to  enable  the  complainant  to 
■ustHln  the  decree  ^inst  him.  Theonly  in- 
terest the  defendant  Koble  bad  in  the  mort- 
gaged property  was  by  virtue  of  his  attach- 
ment Hen.  Thfs  did  not  oblige  him  i6  pay 
the  mortgage  debt,  as  against  tlie  mortgagee 
or  his  assignee  it  only  gare  him  the  right  to 
redeem.  He  at  no  time  agreed  to  pay  the 
mortgage.  His  proposition  was  to  buy  the 
mortgage,  and  the  complainant  only  charges 
this,  and  that  he  agreed  to  sell ;  but  this  is  not , 
the  contract  which  would  entitle  the  com- 
plainant to  take  the  decree  made  by  the  c)r- 
oait  judge.  It  must  be  a  contract  to  pay  the 
Mtib  that  will  make  him  liable  under  such 
decree.  He  is  not  a  parelwser  of  the  prop- 
erty, subject  to  the  mortgage  with  a  promise 
to  pay  it.  His  own  interest  which  he  had 
Acquired  mis  no  more  than  a  Hen  upon  the 
property,  and  Ilabl«  to  tie  defeated  at  any 
time  by  redemption.  By  the  decree,  it  will 
be  noticed.  Noble  is  held  equally  liable  to 
pay  the  mortgage.  If  the  complain»nt  had  a 
valid  contract  with  Noble  to  sell  him  the 
mortgage,  which  we  do  not  now  decide,  his 
liability  could  only  extend  to  the  damage 
complainant  would  sustain  by  failure  to  per- 
form such  agreement,  and  that  could  not  be 
litigated  In  this  foreclosure  suit.  Appellant 
Noble  would  have  a  right  to  defend  against 
each  liability  in  a  suit  at  law  and  before  a 
jury,  and  nothing  appears  showing  such  a 
suit  would  not  afford  an  adequate  remedy. 
In  no  view  that  can  be  taken  of  this  case  can 
d^endant  Noble  be  made  liable  for  this  mort- 
gage debt,  and  the  points  made  by  defendants' 
coansel  are  well  taken,  and  the  bill  must  be 
dismissed  as  to  the  appellant^  with  costs. 
Tfae  other  justices  concurred. 


WRieHT  9.  Stabks. 
(^Supreme  Court  of  Michtgcau  Vor.  1, 1889.) 

TaoTBB— EVIDENCB— S*LB. 

1.  In  trover  to  recover  ebeep,  wbicli  plaintiff 
olaims  under  a  mortgage  from  defendant's  son, 
rtTBD  to  secure  the  purchase  money,  evldeaoe  that 
defendant  offered  a  note  in  payment  of  his  son's 
iodebtedoess  on  such  aheep,  it  not  appearing  that 
he  owed  his  son  anythingwbich  he  was  authorized 
to  applT  to  such  payment,  is  immaterial. 

k  Where  defendant  claims  the  sheep  himself 
under  a  sale  alleged  to  have  been  made  before  the 
mortgage  was  executed,  such  evidence  tends  to 
support  bis  claim  of  ownership,  and  is  inconsistent 
with  plaintiff's  right  to  recover  as  mortgsgee,  and 
Its  admission  is  prejudicial  error. 

8.  In  such  a  case  it  is  error  lo  refuse  to  Instruct 
the  jury  that  If  the  son  had  any  Interest  In  the 
sheep  at  the  time  the  mortgage  was  given,  and  de- 
fendant prevented  plaintiff  from  taking  the  sheep 
or  foreolosfne  the  mortgage  after  it  became  due, 
then  plaintiff  Is  entitled  to  recover  the  amount  of 
BQch  interest  to  the  full  amount  of  the  mortgage, 
with  interest  thereon. 

4.  There  being  evidence  to  support  plalnttfTs 
theory  that  def  eodant  Is  making  a  fraudulent  claim 
to  the  property,  and  that  at  the  timn  of  the  execu- 
tion of  the  mortgage  to  plaintiff  it  was  owned  by 


the  son,  It  is  error  to  refoae  to  ebaree  tliat,  enlsaa 
the  sale  by  such  son  to  defendant,  alleged  to  have 
been  made  before  the  exeonUon  of  the  mortgage^ 
was  accompanied  by  immediate  delivei7  and  m- 
lowed  by  coatinued  possession,  it  is  fraudnlent  aaft 
void  as  agatost  the  plaintiff:  and  it  is  oontdnilve 
evidence  of  f  raocL  unless  It  be  made  to  appear  on 

Eart  of  defendant  that  such  sale  was  made  In 
faith,  and  without  the  intention  of  defraud- 
_  ov  of  the  son's  creditors. 
5.  Where  such  mortgage  oontalns  an  express 
promise  to  pay  the  debt  secured  ttiareby,  It  Is  error 
to  charge  that  when  plidntUt  surrendered  the  note 
be  took  for  the  sheep,  and  raotfved  in  Ita  stead  the 
chattel  mortcafs,  he  ooassd  to  be  a  aredltur  wltUa 
the  statute^ 

Smith  A  Fopft,  (A.  Z.  KUhcnrw,  oteona- 
sel,)  for  appelant.  S.  D  LewU,  {B*  A, 
Montgomery,  of  cotinsel,)  for  appellee. 

Sherwood,  0.  J.  This  suit  Is  an  action  at 
trover,  to  recover  tor  a  flock  of  sheep  allied 
to  have  been  converted  by  the  defendant. 
The  case  was  tried  in  the  Ingham  drcult,  be- 
fore J  ndge  Gridlbt,  by  jury,  and  the  defend- 
ant prevailed.  The  pUintlff  brings  the  case 
to  this  court,  «id  aasigna  12  allegations  of 
error. 

The  circumstances  of  the  ease,  as  the  rec- 
ord presents  them,  are  as  f(dIows:  Tfae  par- 
ties to  the  snit  were  two  neighbors.  Uving 
near  each  other,  and  both  were  farming  in 
Inghamcouoty.  In  December,  1870,  defend- 
ant, on  aoci>ant  of  falling  health,  went  to 
Florida,  leaving  his  farm,  farming  imple- 
ments and  sto&  In  the  care  and  charge  ct 
his  three  sons,  George,  Hiram,  and  Elswwth; 
George  being  the  only  one  of  age  at  the  time. 
The  three  sons  carried  on  the  farm  until 
defendant  came  home,  in  May,  1881.  With 
a  view  of  returning  to  Florida  to  live  at 
this  time,  be  sold  his  farm  to  his  three  bmu, 
together  with  the  personal  property  there- 
on, by  contract,  under  which  each  son  was 
to  have  an  undivided  third.  The  sons  were 
all  living  upon  the  farm  at  the  time.  In 
the  fall  of  1881  defendant  returned  to  Flor- 
ida, and  did  not  visit  Michigan  again  until 
the  summer  of  1883.  In  the  tall  George 
bought  of  the  plaintiff  77  sheep,  at  an  agreid 
price  of  9167,  and  gave  his  note  therefor,  due 
in  Jnne  following.  George  failed  to  pay  this 
note  when  it  became  due,  and  It  was  allowed 
to  mn  until  the  21st  of  October,  1884,  at 
which  timehegaveachattel  mortgage  on  170 
sheep,  which  were  then  upon  the  farm,  (and 
George  was  there,  living  upon  the  same.)  to 
secure  the  payment  of  the  amount  due  on  the 
note  at  that  time, — $170.^7 ;  the  mortgage oot> 
ering.  as  claimed,  the  same  sheep  purchased 
at  plaintiff,  and  their  increase,  and  a  small- 
flock  purchased  by  George  and  put  with  the 
others  upon  the  farm.  The  mortgage  was 
duly  filed  on  the  22d  of  October,  the  day  after 
it  was  given,  and  was  made  payable  on  or  be- 
fore the  15tb  of  June.  1885.  The  defendant 
came  to  Michigan  in  the  sum'merof  1884.  and 
found  things  nut  agreeable  among  the  boys 
on  the  farm.  Hiram  and  Elsworth  were  not 
satistted  with  the  management  of  George; 
and  it  Is  claimed  by  tlie  defendant  that  be 
bought  all  of  George's  intwast  in  the  farm- 
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and  the  personid  property  thereon  on  the  2d 
day  of  AugQSt,  1884:  that  he  paid  George  0500 
therefor,  and  gave  his  note  for  the  same,  due 
in  two  years,  and  took  an  assignment  from 
George  as  follows:  "lieroj.  August  2, 1884. 
Assigned  all  ray  right  and  title  over  to  Syl- 
vester Starks  that  I  have  In  this  contract, 
and  he,  the  said  Sylvester  ittaAs,  agrees  to 
pay  •500  for  the  hiod.  Stlvebtsb  Stabks. 
[l.  s.]"  The  note  was  offered  fa  evidence, 
signed  by  Sylvester  Starks,  of  the  date, 
amount,  and  ten<»  and  effect  above  stated. 
It  appeared  further  fn»n  the  testimony  that 
after  this  assignment  George  was  not  at  home 
mneh  of  the  time  Uiat  summer,  but  was  at 
different  places  about  the  state;  and  that  in 
the  forepart  of  October,  1884,  Sylvester  Starks 
transferred  his  Interest  In  the  form  to  Hiram 
and  Elaworth.  That  defendant  returned  to 
Ingham  county  again  about  the  time  the  mort- 
gage became  dae,  and  at  which  time  plaintiff 
saw  him,  and  bad  a  conversation  with  him 
about  the  sheep  and  roortgi^  in  which  plain- 
tiff says  defendant  told  him  be  owned  the 
sheep;  said  George  bad  no  right  to  mortgage 
tbera  when  he  did.  That  after  the  mortgage 
became  due  plaintiff  went  to  the  farm  to  get 
his  pay,  or  the  sheep  mortgaged,  and  defend- 
ant forbade  bii  taking  the  sheep.  That  plain- 
tiff then  sent  a  constable  to  take  tbem  under 
his  mortgage,  and  defendant  again  refused  to 
allow  them  to  be  taken;  and  he  then  brought 
this  suit  to  recover  their  value. 

The  case  is  somewhat  peculiar  upon  the 
testimuny.  It  is  not  entirely  free  from  diffi- 
culties as  presented.  It  presents  some  equi- 
table features  which  cannot  well  be  entirely 
left  out  of  the  consideration  to  be  given  to  it. 
The  plaintiff  claims  the  debt  he  seeks  to  re- 
cover was  known  to  the  defendant  and  his 
three  sons;  and  in  whatever  dealings  he  had 
with  eitiwr  of  them,  if  their  testimony  is  to 
receive  credence,  each  have  bad  the  benefit  of 
bis  property,  to  a  certain  extent  at  least,  for 
which  he  has  never  held  or  bad  anything  but 
George's  note,  or  note  and  mortgage;  and 
the  property  he  let  George  have,  with  all  of 
its  increase,  lias  never  been  out  of  the  pos- 
session of  Sylvester,  or  one  or  more  of  bis 
SODS.  When  George  bought  tlie  sheep  of 
plaintiff,  su  far  as  the  record  shows,  he  bongbt 
them  fur  himself;  and  George,  in  his  bill  of 
sale  to  bia  father,  does  not  appear  to  have  tn- 
•cliided  these  sheep,  and  down  to  the  time 
Geurge  left  the  preuiiaes  he  never  claimed  to 
the  plaintiff  that  he  had  sold  tliem.  or  any  in- 
terest in  tbem,  to  any  one;  and  when  he  gave 
the  chattel  mortgage  to  plaintiff,  which  was 
several  weeks  after  the  defendant  claims  he 
bouglit  tbem  of  George,  and  after  the  bill  of 
sale  was  dat^d.  he  says  in  it,  the  sheep  "are 
free  and  dear  from  alt  liens,  conveyances,  in- 
cumbrances, and  levies,"  and  lie  fuitlier  au- 
thorizes plaintiff,  at  any  time  wlien  he  should 
deem  himself  insecure,  to  take  possession 
thereof.  George  told  the  draughtsman  who 
tttled  out  the  mortgage,  at  the  time  it  was 
made,  that  the  mortgaged  sheep  were  his; 
»nd  there  was  testiiiiotiy  in  the  case  that  de- 


fendant, after  the  mortgage  was  given,  said 
he  had  nothing  to  do  with  the  sheep,  and  that 
he  offered  to  give  the  plaintiff  a  note,  whldi 
defendant  claimed  was  good,  of  9150,  on  Uie 
plaintiff's  debt.  There  was  also  some  testi- 
mony given  tending  to  show  Uiat  the  sale  of 
the  sheep  to  the  fatho:  by  George  was  not  a 
bona  fide  sale,  and  that  plaintiff  knew  noth- 
ing of  the  sale  until  after  he  had  bronght  this 
suit,  and  tliat  Gecwge  made  his  home  upon 
the  farm  wlttk  bla  brothers  until  after  the 
mortgage  was  g^ven.  There  was  also  testi- 
mony c^ven  tnidlng  to  show  that,  while 
€(eorge  purchased  all  the  mortgaged  property, 
still  ills  intsreat  therein  was  but  an  undivided 
one-third  thereof.  Tliere  were  no  special 
findings  by  the  jury,  but  the  TOrdlct  was  geo* 
end  for  the  deftadant. 

With  a  single  exeepUon,  the  questions  pre- 
sented by  libe  exceptions  all  refer  to  the  In- 
structions given  or  refused  by  the  court  in 
making  bis  charge  to  the  jury.  The  testi- 
mony ruled  in  the  ease  against  ol^ectirai  of 
plaintiff's  connsd  rebites  to  what  was  said 
and  done  at  the  time  defendant  ofEered,  as  he 
says,  to  pay  the  plaintiff  a  good  note  on 
George's  indebtedness  for  the  sheep,  whether 
the  note  was  good  or  bad.  Theobjectlon  vrss 
that  it  was  immaterial.  I  do  not  think  the 
testimony  was  material.  The  defendant  did 
not  daim  that  he  owed  George  anything  for 
which  he  was  aatborlzed  to  make  payment 
on  the  note  for  George,  and  the  plaintiff  did 
not  claim  anyoriginal  liability  on  part  of  de- 
fendant to  make  payment  for  the  sheep.  The 
plaintiff's  claim  against  defendant  was  that 
defendant  refused  to  let  plaintiff  have  the 
property  when  be  was  entitled  to  the  posses 
sion  under  hli  chattel  mortgage.  At  first 
view,  it  would  seem  the  error  was  a  harmless 
one.  A  few  moments*  consideration,  howev- 
er, leads  to  a  different  conc-lusion.  The  first 
impression  Is  that  the  offer  of  the  note  to  pi^ 
for  the  sheep  would  only  show  an  equit^ie 
obligation  on  the  part  of  defendant  to  payfor 
the  proper^,  for  which  George  was  liable^ 
but  this  would  not  raise  the  legal  liability  to 
pay  under  the  mortgage,  which  was  the  plaiiw 
tiff's  only  cUiim  for  the  money,  and  the  foun- 
dation of  his  interest  in  the  sheep,  and  his 
right  to  their  possession;  and,  while  the  tes- 
timony went  to  support  defendant's  theory 
of  ownership  of  the  property,  it  was  entirely 
inconsistent  with  all  of  the  plaintiff's  rights 
under  his  theory  to  make  his  money  out  of 
the  property,  and  was  serious  error  to  the 
plaintiff's  case,  and  the  testimony  should 
have  been  excluded.  It  vraa  the  theory  of  the 
plaintiff  that  George  was  the  owner  of  the 
property  when  the  mortgage  was  made;  that 
it  was  made  to  secure  an  honest  indebtedness 
of  George:  and  that  the  interest  claimed  by 
his  brothers  was  only  a  pretense,  and  that  the 
claimed  ownership  of  the  defendant  was  only 
a  sham  and  a  fraud;  and  this  theory  was 
strongly  urged  to  the  jury  by  learned  counsel 
for  the  plaintiff.  There  was  testimony  in  the 
case  tending  to  establish  each  of  these  posi- 
tions, and  the  plaintiff  had  the  right  to  have 
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the  case  go  to  the  Jury  upon  his  theory,  as 
well  as  upon  thetheoryof  the  defendant;  and, 
had  this  been  done,  the  verdict  would  have 
been  final  in  the  ease. 

It  was  claimed  by  the  defendant  no  de- 
mand was  made  for  the  aheep  after  the  mort- 
gage became  due.  The  plaintiff  could  only 
recover  upon  his  theory  of  the  case,  and  un- 
der that  the  demand  testified  to  by  plaintiff 
and  his  witne^ides  was  snfllclent,  as  against 
tbe  defendant,  if  made  before  or  after  the 
mortgage  became  due.  The  original  note 
was  given  up  when  the  mortgage  was  taken« 
and  George's  promise  to  pay  was  contained  in 
the  mortgage.  "A  mortgagee  of  chattels  may 
maintain  trover  against  any  person  wrong- 
fully interfering  wit&~his  right  to  the  posses- 
sion of  the  mortgaged  property*  even  l>efore 
oonditiun  broken."  Grove  v.  Wise,  89  Mich. 
161;  Harvey  v.  McAdams.  32  Mich.  473. 
Under  the  theoiy  of  the  plaintiff,  the  oldest 
son,  George,  was  the  owner  of  the  property 
when  he  gave  the  mortgage,  and  tbe  defend- 
ant and  the  other  two  sons  were  fraudu- 
lently making  claim  thereto,  and  the  defend- 
ant, under  the  circumstances,  stood  in  no 
more  favorable  position  than  he  would  if  he 
had  been  a  stranger  to  the  property  claiming 
to  own  it,  and  when  plaintiff  attempted  to 
assert  his  rights,  he  found  himself  confronted 
by  defendant,  who  threatened  to  protect  his 
possession  under  his  pretended  title  by  the 
use  of  arms,  if  necessary;  and  this  theory  of 
plaintiff  futind  support  in  the  testimony  he 
put  into  tbe  case,  and  the  court  should  have 
charged  t>ie  law  applicable  to  snch  a  case,  and 
directed  the  jury  to  apply  it  if  they  found  such 
facts  to  exist. 

The  plaintiff's  first,  second,  and  third  re* 
qnests  should  have  been  given  as  requested. 
They  are  as  follows:  "First.  IHo  question  is 
made  in  this  f-ase  Ijnt  that  the  chattel  mort- 
gage, when  given,  was  valid  to  incumber  all 
the  right,  title,  and  interest  which  George  W. 
Starks  had  to  the  sheep  at  tbe  time  it  was 
given,  and  that  the  mortgage  was  duly  re- 
corded so  as  to  protect  the  plalntifF  in  all  his 
rights  under  it  against  all  subsequent  pur- 
chasers. Second.  It  the  jury  find  that  George 
W.  Starks  was  tbe  owner  of,  or  had  any  in- 
terest in,  the  sheep  at  the  time  tbe  mortgage 
was  given,  and  the  defendant  prevented  the 
plaintiff  from  taking  the  sheep,  or  foreclos- 
ing his  mortgage  after  it  became  due,  in  the 
manner  claimed  by  the  ptaintlfl,  then  the 
plaintiff  is  entitled  to  recover  the  amount  or 
the  value  of  the  Interest  George  had  in  the 
sheep,  to  the  full  amount  of  tbe  chattel  mort- 
gage, and  Interest  thereon.  Third,  Unless 
tbe  alleged  sale  of  the  sheep  by  George  to  his 
father,  in  August.  18U4,  was  accompanied  by 
an  immediate  delivery,  and  was  followed  by 
the  actual  and  continued  change  of  posses- 
sion of  the  sheep,  such  sale  was  presumptive- 
ly fraudulent  and  void  ns  against  the  plaintiff, 
and  is  conclusive  evidence  of  fraud,  unless  it 
is  made  to  appear  on  the  part  of  tiie  defend- 
ant that  the  sale  was  made  in  good  faith,  and 
without  any  intention  to  defraud  the  plain- 


tiff, or  any  other  creditor  of  George  W. 
Starks."  Instead  of  giving  these,  or  either 
of  them,  the  court  refused  them  all,  and,  in 
referring  to  the  last,  told  the  jury  that  when 
plaintiff  surrendered  the  note  he  took  for  the 
sheep,  and  received  in  its  stead  the  chattel 
mortgage,  iw ceased  tobeacreditorofGeon^ 
within  the  statute.  TUs  was  error.  Tbe 
mortgage  contains  an  express  promise  of  tbe 
mortgagor  fo  pay  the  debt,  and  it  appears 
without  any  contradiction  that  the  plaintiff 
at  all  times  h^d  QwTge'a  express  promise  to 
pay  for  tbe  she^  plaintiff  aM  to  bim.  The 
plaintiff's  fouzth,  fifth,  and  sixth  requests 
woe  properly  ntfosed,  except  as  given  in  tbe 
general  charge. 

Several  otber  questions  are  raised  upon  the 
record,  and  referred  to  in  the  assignment  of 
errors,  principally  relating  to  the  chai^  as 
given,  which  we  do  not  think  it  necessary  or 
profitable  to  discuss,  as  ondertbe  views  here- 
in expressed  tbxn  is  no  probability  they  wiU 
recur  apon  a  retrial  of  the  case;  but  for  the 
errors  mentioned  a  reversal  must  be  had,  uid 
a  new  trial  granted.  Theother  jnsticea  oon- 
carred. 


COHHISSIONEB  OF  HlOBWATS  «.  GOHMIB- 

SIONEB  OF  HlGHWATS. 
(Supreme  Court  of  Michinnn.   Nov.  1,  1889.) 
Josnoss  or  ths  Puob— JuEisDionoit. 
How.  St  Uioh.  a  883,  aathorixeB  oommU- 
sioners  of  blfhways  to  sua  la  their  name  of  offioe, 
and  in  proriding  for  tbe  prosecution  and  defense, 
abatemeni  and  disoontionance,  of  such  aultfl, 
treats  tbe  ofBoem  as  a  corporation.   Bection  6861 
provides  tbab  all  astions  against  oonwrationa,  ex- 
cept municipal  corporations,  sball  oe  cognizable 
before  a  Jastice  of  tba  peace.   He{d,  that  a  Justice 
of  tbe  peace  has  no  juriadtcUou  of  an  aotloa 
against  a  oommissloaer  of  highways 

On  application  for  mandamtts, 
W.  D.  Totten  and  J.  L.  Boyd,  for  relatcw. 
W.  B.  Perkins,  for  respondent. 

Long,  J.  On  June  18. 1887,  a  judgment 
was  recovered  by  tbe  commissioner  of  high- 
ways of  the  township  of  Garfield  ag^nst  the 
commissioner  of  highways  of  the  township 
of  Springfield,  Id  the  county  of  Kalkaska,  be- 
fore a  justice  of  the  peace,  for  the  sum  of 
SlOO  damages,  and  •7.20  costs.  A  certified 
transcript  of  the  judgment  was  filed  with  the 
supervisor  of  the  township  of  Springfield  in 
the  year  1887,  and  a  demand  made  upon  htm 
to  spread  the  same  upon  the  tax-roll  of  bis 
township,  which  be  refused  to  do.  His  suc- 
cessor in  ofRce  for  the  year  1888  also  refused 
to  cause  said  tax  to  be  levied,  or  to  spread 
the  same  upon  the  tax-roll  of  his  township^ 
Application  is  made  to  this  court  for  man- 
damus  to  compel  the  supervisor  to  spread 
this  amount,  with  Interest,  upon  the  tax-roll 
of  this  township.  The  respondent's  answer 
admits  the  judgment,  as  set  forth  in  the  peti- 
tion, and  there  is  no  contention  but  tliat  th» 
judgment  is  not  appealed  from,  vacated,  or 
discharged.  The  defendant  alleges,  howev- 
er, in  his  answer,  that  he  is  not  bound  to  as- 
sess the  amount  of  the  judgment,  and  claima 
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the  right  to  go  behind  the  judgment  to  dis- 
pute the  grounds  upon  which  It  was  ren- 
dered. Tills  he  cannot  be  permitted  to  do  in 
this  proceeding. 

The  only  inquiry  that  arises  is,  did  the 
court  have  jurisdiction?  Upon  this  point  it 
is  contended  that  no  suit  could  be  maintained 
against  a  highway  commissioner  of  a  town- 
ship before  a  justice  of  the  peace.  How.  St. 
g  6861,  provides  that  "all  actions  against 
corporatlona,  except  municipal  corporations, 
shall  be  cognizable  before  a  justice  of  the 
peace,  In  like  manner,  and  with  lilce  restric- 
tions, as  the  same  are  or  may  be  by  law  be- 
fore a  justice  of  the  peace  when  brought 
against  an  individual.**  Chapter  288,  How. 
St.,  speciBcally  confers  upon  the  commission- 
ers of  highways  the  power  to  bring  suits  in 
their  name  of  office,  and  also  provides  that 
actions  against. any  of  the  officers  or  bodies 
named  in  the  second  section  of  that  chapter 
shall  be  brought  against  them  by  the  same 
name  in  which  such  officers  or  bodies  are  au- 
thorized tosue.  Commisalonersof  highways 
are  required  to  bring  such  suits  in  their 
name  of  office,  and  does  not  allow  their  Indi- 
vidual names  to  be  used ;  and  with  reference 
to  prosecuting  and  defending  suits,  and  the 
abatement  and  discontinuance  thereof,  such 
officers  are  treated  as  a  corporation.  It  Is 
evident  that  the  whole  chapter  treats  such 
officers  a»  a  corporation,  the  suit  being  in  no 
way  affected  by  changes  of  incumbents. 
Even  if  the  statute  of  1887  now  confers  ju- 
risdiction upon  justices  of  the  peace  to  hear 
and  determine  suit  against  highway  commis- 
sioners, the  act  had  not  taken  effect  at  the 
time  judgment  was  so  rendered.  Act  No. 
812,  Pub.  Acts  1887.  The  justice  therefore 
had  no  jurisdiction,  and  the  judgment  Is  a 
nnlltty.  The  writ  of  mandamus  must  be 
denied,  with  costs.  The  other  justices  con- 
onrred. 


OoNnaononr  Vms  Ins.  Oo.  o.  Judqh  or 
MoHROB  Circuit  Ooubt. 

(Supreme  Court  of  MtcMgan.  Nov.  1, 1889.) 
IssoRAKO— Plbadiitq — Ahendhbnt. 

1.  In  a8BHmp»U  on  an  Insnranoe  policy,  an 
amendment  to  the  declaration,  which  alleys  an 
oral  ooDtraot  of  inaaraooe,  and  an  agreement  for 
delivery  of  a  policy  in  accordanoe  therewith,  and 
VtMt  defendant  did  not  deliver  the  poller  as  agreed, 
but  throagfa  mistake  or  fraad,  and  wttoont  plaia- 
tUPs  consent,  delivered  a  dUferent  policy,  states  a 
new  cause  of  action.   Shbrwood,  C.  J.,  dissenting. 

2.  Nor  can  the  declaration  be  so  amended  as  to 
strike  ont  a  clause  of  the  policy  claimed  by  plain- 
tiff to  have  been  inserted  through  fraud  or  mistake, 
as  this  would  be  an  attempt  to  reform  the  contract 
sued  on,  which  could  only  be  done  in  equity. 

On  application  for  mandamus. 
NorrU  &  Sforrls,  for  relator.   SandaU  A 
Corbtn,  for  respondent 

MoBSB,  J.  Nell  O'Bonnell  and  Hugh 
O'Donnell,  composing  the  firm  of  N.  &  U. 
O'Donnell,  brought  suit  In  aasumpsU  in  the 
Monroe  county  circuit  court  against  the  Con- 
necticut Fire  Insurance  Company.   The  suit 


was  commenced  by  summons.  A  declaration 
was  filed,  to  which  the  defendant  company 
filed  a  plea  of  the  general  issue.  A  trial  was 
had»  and  judgment  rendered  in  favor  of  the 
plaintiffs,  February  21,  1888,  for  the  sum  of 
•1,083.48.  The  case  came  to  this  court,  and 
the  judgment  was  here  reversed,  and  a  new 
trial  granted.  It  will  be  found  reported  In 
41  N.  Vf.  Kep.  95.  The  declaration  was  np- 
on  the  policy  as  it  read.  The  case  was  treat- 
ed on  the  trial  in  the  court  below  as  a  suit 
upon  a  contnict  for  insurance,  as  claimed  by 
the  plaintiffs,  which  differed  materially  from 
the  contract  as  contained  in  the  policy  of  in- 
surance. The  property  insured  is  described- 
in  the  policy  as  follows,  with  the  insurance 
taken  thereon:  "ftl.OOO  upon  their  stock  of 
staves  and  heading,  contained  in  sheds  and 
open  yards;  S200  upon  frame  barrel-house; 
$200  upon  cooper  stock  therein, — all  situated 
in  yard  east  of  and  adjacent  to  their  stave  and 
heading  mill,  situate  at  Dundee,  Monroe 
county,  Mich."  The  policy  also  contained 
the  following,  among  other,  clauses:  "Other 
Insurance  permitted.  It  is  guarantied  that 
there  shall  be  a  clear  space  of  SX)  feet  twtweeD- 
tfaestavesand  headingand mill."  Tbeprop- 
erty  burned  was  a  quantity  of  heading,  of  the 
value  of  91,000.  It  was  conceded  on  the- 
trial  and  In  this  court  that  the  property,, 
when  burned,  was  not  200  feet  from  the  mill; 
but  It  was  located  in  the  same  place  as  wbea 
insured,  and  the  agent  of  tlie  insurance  com- 
pany knew  its  location  at  the  time  of  taking 
the  insurance.  The  plaintiffs  were  allow^ 
to  recover  in  the  circuit  court  upon  the  theo- 
ry that  the  company  agreed  to  insure  tbia 
heading  in  their  yard  just  where  it  stood,  and 
that  the  condition  as  to  the  200  feet  space  waa 
put  in  thf  policy  without  the  knowledge  or 
consent  of  the  plaintiffs,  and  that  they  knew 
nothing  of  such  Insertion  until  after  the  fire, 
when  they  for  the  first  time  examined  iha 
policy;  that  the  clause  was  a  mistake  or  a 
fraadnlent  interposition;  that  plaintiffs  paid 
the  insurance  company  the  premium  in  good 
faith,  upon  the  order  tliey  gave  for  the  in- 
surance of  theirpropertyas  It  stood;  and  that 
they  were  therefore  entitled  to  the  benefit  off 
their  contract  a.s  made.  We  held  that  tbt» 
theory  was  not  permissible  under  the  decla- 
ration in  tlie  cause.  After  the  decbion  i» 
this  court,  and  on  January  17.  1889.  a  re- 
mittituT  was  filed  in  the  court  below,  and 
the  cause,  March  12.  1889,  noticed  for  trial 
for  the  April,  1889.  term  of  that  court  byde* 
fendant.  March  14, 1889,  plaintlfb  entered 
a  motion  for  leave  to  file  an  amended  decla- 
ration, and  filed  a  copy  of  their  prop<»e<l 
declaration  as  amended.  Upon  a  bearing  of 
this  motion,  which  was  resisted  by  the  de- 
fendant, the  circuit  judge  made  an  order- 
granting  the  motion.  A  motion  was  thei^ 
made  to  vacate  this  order,  which  was  denied. 
We  are  now  asked  to  compel  by  mandamus 
the  vacation  of  the  same. 

The  amended  declaration  Is  In  two  ooants.. 
The  first  «>unt  sets  out  an  oral  contract  for 
insurance,  substantially  as  plalntlffls  claimed 
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they  had  established  it  on  the  flnt  trial.  It 
alleges  that  plaintiffs  made  a  verbal  applica- 
tion to  defendant  for  insurance.  That  in 
response  to  said  application  the  agent  of  the 
defendant  called  at  plaintiffs'  place  of  busi- 
ness, and  there  exam  ined  all  the  property  to  be 
insured,  which  was  pointed  out  to  him.  That 
he  then  and  there  saw  the  property*  and  knew 
its  locHtion  with  respect  to  the  stave-mill; 
and.aftersuch  examination  and  d«iignation, 
well  knowing  its  locution,  he  contracted  on 
behalf  of  said  defendnnt  to  insure  said  prop- 
erty for  the  sums  liereinbefore  stated,  in  con- 
sideration of  $28  then  and  there  paid  by 
plaintiffs  to  defendant,  for  one  year,  and  al- 
so agreed  that  defendant  would  issue  a  policy 
of  insurance  to  plaintiffs  in  accordance  with 
said  contract.  That  defendant  did  not  de- 
liver the  pulicy  as  agreed,  but  delivered  a 
policy  contHiiiing  this  clause:  "It  is  guaran- 
tied that  there  shall  be  a  clear  space  of  two 
hundred  feet  between  staves  and  heading  and 
mill."  Plaintiffs  further  allege  that  at  the 
time  said  defendant  Inspected  the  property, 
as  before  stated,  said  staves  and  heading  were 
not  200  feet  from  plaintiffs'  mill,  and  such 
fact  was  known  by  the  defendant  at  the  time 
of  the  making  of  the  contract  for  insurance, 
-and  that  the  clause  in  reference  to  the  200 
feet  clear  space  was  written  in  the  policy  de- 
livered by  said  defendant  either  through  mis- 
take or  fraud,  and  without  the  consent  or 
knowledge  of  the  plaintiffs.  Plaintiffs  aver 
'that  tliey  never  knew  of  or  consented  to  this 
•clause  in  the  policy,  and  tliat  such  clause  is 
a  fraud  upon  them;  that  they  relied  upon  the 
contract  as  made  by  them,  and  did  not  ex- 
amine or  read  said  policy  until  after  the  burn- 
ing of  said  staves  and  heading.  The  de- 
struction by  Qre  of  the  staves  and  heading  is. 
then,  whereby  the  plaintiffs  claim  damages 
in  the  sum  of  $1,000  "by  reason  of  the  de- 
fendunt  not  performing  its  said  contract  and 
agreement  for  insurance  so  made  with  the 
plaintiffs  as  aforesaid,  and  by  not  executing 
and  delivering  to  the  plaintiffs  a  policy  of  in- 
surance ther^n,  and  thereby  insuring  the 
plaintiffs  against  loss  or  damage  by  fire  upon 
said  properly,  according  to  the  terms  of  snid 
contract  and  agreement,  and  by  fraudulently 
inseiting  in  said  pretended  policy  said  200 
feet  clear  space  clituae." 

The  second  count  consists  of  the  original 
declaration,  with  the  following  amendment, 
inserted  after  the  allegation  of  the  insurance 
of  the  property  by  a  written  policy  of  insur- 
ance, to-wit:  "And  these  plaintiffs  allege 
that  the  said  defendant  did,  at  the  time  and 
place  afuresaid,  either  through  mistake  or 
fraudulently,  insert  and  write  in  said  policy 
the  following  words  and  figures,  to-wit:  *It 
Is  guaranteed  that  there  shall  be  a  clear  space 
<tf  20U  feet  between  staves  and  heading  aud 
mill;'  wliich  last  words  or  clause  was  never 
assented  to  or  known  to  be  in  said  policy  by 
the  snid  plaintiffs,  nor  assented  to  by  them  in 
any  way  at  the  time  of  making  said  contract 
and  agreement  and  policy  of  insurance;  and 
the  plaintiffs  allege  tliat  the/  never  knew  <Nt 


said  clause  in  regard  to  the  200  feet  until 
after  the  said  staves  and  beading  were  burned, 
as  hereinafter  mentioned,  nor  did  they  ever 
in  any  way  consent  to  the  same;  nor  should 
the  said  clause  be  held  as  a  part  of  said  policy, 
so  far  as  these  plaintiffs  are  concerned,  but 
should  be  held  as  a  mistake  or  fraud  as  re- 
gards them."  Some  minor  aqiendments  are 
also  mHde  to  conform  to  this  main  amend- 
ment,  so  that  the  declaration  becomes  in  fact 
a  claim  of  insurance,  based  upon  the  policy 
issued,  with  the  200  feet  space  clause  elimi- 
nated therefrom  as  a  mistake  or  fraud.  It  is 
conceded  that  the  policy  of  insurance  contains 
a  limitation  clause  as  to  the  bringing  of  suit, 
and  it  is  claimed  by  the  relator— this  limit 
being  one  year,  and  having  passed  at  the  time 
the  amendment  was  made — that,  if  a  new 
suit  was  begun,  this  limitation  could  be 
pleaded  in  bar  of  plaintiffs'  claim.  If  the 
amendment  fs  allowed  to  stand,  this  right  to 
plead  is  defeated.  That  the  amendment,  as 
allowed,  sets  forth  a  new  and  distinct  cause 
of  action,  and  therefore  should  not  be  per- 
mitted. See  Gorman  v.  Judge.  27  Mich.  138; 
Railroad  Co.  v.  Judge,  35  Mich.  228.  But  it 
is  contended  by  the  respondent  that  this  lim- 
itiition  contained  in  the  policy  is  not  only 
doubtful  In  Its  validity,  but  could  be  waived 
by  the  defendant  or  its  agent,  and  therefore 
the  cases  cited,  which  apply  to  the  statute  of 
limitations,  are  not  in  point  here.  It  seems 
to  me  that  the  first  count  <^  the  amended 
declaration  introduces  a  new  cause  of  action. 
The  original  declaration,  as  -  before  said, 
counted  upon  a  written  contract  of  insurance, 
and  olilmed  damages  for  the  breach  of  that 
contract  in  the  failure  or  refusal  to  pay  tho 
amount  of  the  insurance  upon  loss  by  fire 
without  the  fault  of  plaintiffs.  The  first 
count  of  the  amended  declaration  claims  dam- 
ages for  the  refusal  of  the  defendant  to  d^ 
liver  a  policy  of  insurance  in  conformity  to  a 
verbal  agreement,  by  which  the  plaintiffs 
were  deprived  of  the  insurance  upon  their 
goods  for  which  they  had  contracted.  These 
are  two  independent  sad  distinct  causes  of 
action,  although  both  sound  in  assumpsit^ 
and  may  be  said  to  grow  out  of  the  same 
transaction.  Does  our  statute  ot  amendment, 
in  the  discretion  of  the  circuit  judge,  allow 
an  amendment  oC  this  cliaracter?  We  think 
not. 

It  is  further  objected  to  the  second  count 
in  the  amended  declaration  that  it  seeks  to  re- 
form and  alter  the  contract  sued  upon  by 
striking  out  the  "200  feet  space**  clause  in  a 
court  of  law.  and  that  tliis  can  only  be  done 
in  equity.  In  this  court  the  plaintiffs  plainly 
sue  upon  the  policy  as  it  wuuid  stand  with 
this  clause  omitted,  and  charge  that  such 
clause  was  inserted  without  their  knowledge 
and  consent,  by  the  defendant,  the  relator,  by 
mistake  or  fraud:  and  insist  that  they  have 
the  right  to  treat  and  sue  upon  said  contract 
as  if  no  such  clause  was  inserted  in  it.  it 
this  can  be  done  it  is  clear  that  no  new  cause 
of  action  is  substituted  by  tlie  amendmenti 
and  the  allowaoce  of  the  ameudment  woukt 
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tw  properly  within  the  discretion  of  the  eonrt. 
It  would  be  BDbatantlally  the  aame  cause  of 
action,  the  variance  being  only  in  the  terms 
-or  conditions  of  the  contract  sued  upon  to 
nxeA  the  pcooiB  as  developed  on  the  trial  of 
the  cause.  If  a  mistake  were  made  in  setting 
out  a  contract  In  a  deelaration,  as  to  some  of 
ita  terms  and  ccmditions,  thei  e  can  be  no 
doubt  that  the  trial  oourt  would  have  the 
power  to  ^low  an  amendment  to  be  made  to 
correct  snch  mistake. 

The  only  question  to  be  considered  la 
whether  or  not  this  ^I^ed  mistake  or  fraud 
in  the  writing  of  the  insurance  policy  can  be 
corrected  in  a  court  of  law  in  the  manner 
here  Bought  to  be  done.  We  are  satisSed 
that  It  cannot  be  so  corrected.  The  writ  of 
mandamtu  is  therefore  granted  as  prayed, 
with  costs  against  the  plaintiffs  in  the  snit» 
Nell  and  Hugh  O'DonneU. 

Campbell.  Chaiiplxm,  and  Lono,  JJ., 
concurred. 

Sbbbwood,  C.  J.,  {dinmting.)  I  cannot 
-ccmcur  in  the  opinion  of  my  Brother  Mobse 
In  this  case.  It  whs  never  necessary  that  a 
contract  of  insurance  should  be  in  writing  in 
order  to  be  binding  upon  the  company  alter 
itreeeived  the  premium  from  the  insured, 
and  recognized  its  obligation  in  each  manner 
to  pay  when  there  had  been  no  fraud  on  the 
part  uf  the  insured,  and  tlie  policy  is  only  for 
the  pnrpoee  of  evidencing  the  terms  of  the 
contract.  In  a  suit  to  enforce  tin  liability  of 
the  company  it  may  be  brought  on  the  con- 
tract for  insurance  as  well  as  upon  the  policy. 
The  claim,  or  cause  of  action,  la  the  same  in 
IXfth  the  contract  and  the  policy.  Tlie  dam- 
ages, and  ttie  measure  thereof,  are  also  the 
came  under  each,  and  ascertained  in  tlie  same 
way,  and  are  recoverable  in  the  same  tosm  of 
action  under  each;  anil  a  breach  of  one  is  al- 
ways a  breach  of  the  other,  as  the  policy  m  ust 
always  include  and  be  leased  upon  the  con- 
tract for  insurance.  The  latter,  in  fact,  de- 
termines the  terms  aud  conditions  of  the 
former,  and  the  former  can  contain  no  ele* 
ment  different  from  the  latter.  Fur  thisrea- 
-SOD  a  declaration  containing  a  count  upon  the 
■one  uiHy  always  be  atnended  bj  adding  a  count 
upon  the  other  without  introducing  a  new  or 
■different  cause  of  action;  ami  sucii  I  conceive 
■to  be  the  question  in  the  present  ease,  and  I 
bave  no  doubt  of  tlie  corre>  tnesa  of  the  action 
-of  the  circuit  judge,  i  think  the  mOHdamut 
should  be  denied,  with  costs,  t 


Baix  c.  Sands  A  Maxwell  Lumber  Co. 
^Supreme  Court  of  tffdtfgmt.  Kov.  1, 1889.) 

JCSTICEB  or  THB  PlACB— JCIMHEITT. 

Id  an  action  before  a  Justice  of  the  peace 
■against  a  corporation,  Bummons  was  duly  Issued 
and  served,  and  on  trial  plaintiS  made  oral  dec- 
laration "aKaioat  the  defendant, "  giving  the  wrong 
corporate  name,  and  on  default  judgment  was  duly 
rendered  and  entered  against  defendant,  as  de- 
•crtbed  In  the  summons.  Held,  Uiat  the  judgment 
kvaUd,as  Bow.  St.  Utcb.  H 7688, TUB,  provide 


that  after  judgment  any  varlatioD  in  the  record 

from  any  process,  pleadlt^,  or  proceeding  had  in 
such  cause  shall  be  amended  accordingly,  and  that 
no  judgment  on  default  shall  be  reversed,  im- 
paired, or  affected  by  mistake  in  the  name  of  apar- 
ty  where  the  name  has  once  been  correctly  allied 
in  the  pleadings  or  proceedings. 

Error-to  otrcnlt  court,  Oceana  county, 
t^amet  BratHnffton,  for  plaintiff.    IF.  B. 
Ambl9r,  for  defendant. 

Chamflin,  J  In  this  case  the  sammona 
issued  by  the  justice  of  the  peace  was  duly 
served  upon  the  defendant  corporation.  Up* 
on  the  return-day  the  plaintiff  appeared  in 
person  and  by  attorney.  The  cause  was 
duly  called,  and  the  defendant  did  not  ap- 
pear, and,  after  waiting  more  than  one  hour, 
the  defendant  not  appearing,  the  plaintiff  de- 
clared orally,  whidi  declaration  was  entered 
by  the  justice  in  bis  docket  as  follows-  "The 
plaintiff  made  declaration  orally  against  the 
defendant,  a  corporation  doing  business  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
Michigan  at  Pentwater,  Mich.*  under  the 
name  of  the '  Fentwater  Lumber  Company,* 
in  a  plea  oi  trespass  on  the  esse,  upon  prom- 
ises and  upon  all  matters  provable  under  the 
common  counts  in  cummpiU,  and  claims 
damages  of  three  hundred  dollars  or  under." 
The  defendant  not  appearing,  the  plaintiff 
proceeded  to  trial.  A  witness  was  sworn  for 
the  plaintiff,  and  no  one  was  sworn  for  de- 
fendant; and,  after  hearing  the  proofs  and 
allegations,  the  justice  forthwith  rendered 
judgment  in  favor  of  the  plaintiff  and  against 
the  defendant,  the  Sands  &  Maxwell  Lum- 
ber Company,  for  •25.40  damages,  and  coats 
of  suit,  taxed  at  $7.60.  Within  the  proper 
time  thereafter  the  defendant  filed  his  affida- 
vit for,  and  perfected  a  special  appeal  to,  the 
circuit  court  for  the  county  of  Oceana.  The 
error  alleged  In  the  affidavit  ia  as  follows: 
"That  there  is  and  was  no  declaration  in 
snit)  cause  against  the  Sands  A  Maxwell  Lum- 
ber Company,  as  required  by  law.  That  the 
declaration  in  said  cause  was  and  Is  against 
a  different  corporation — to-wit,  the  Pent- 
water  Lumber  Company — from  the  corpora- 
tion nam(^  in  the  summons  Issued  in  said 
cause,  to-wit,  the  Sands  &  Maxwell  Lum- 
l)er  Company.**  The  affidavit  further  alleges 
"  that  there  is  a  corporation,  to.wit,  the  Pent- 
water  Lumber  Company,  organized  and  ex- 
isting under  the  laws  of  this  state,  and  do> 
ing  business  at  Pentwater.  Mich.,  but  is  an 
entirely  separate  and  distinct  corporation 
from  the  corponitlon  the  Sands  St,  Maxwell 
Lumber  Company."  For  the  error  alleged 
the  circuit  oourt  reversfd  the  judgment  ren- 
dered by  the  justice,  and  to  review  the  action 
the  plaintiff  brings  the  case  here. 

We  are  unable  to  perceive  any  such  error 
as  )3  assigned  by  the  defendant  in  his  affida- 
vit for  special  appeal.  The  summons  was 
against  the  defendant  in  its  corporate  name, 
and  was  duly  served  and  returned.  The 
court  had  jurisdiction  of  the  subject-matter 
and  of  the  parties.  The  Sands  &  Maxwell 
Lumber  Company  was  defendant  In  the 
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tton.  The  plaintiff  dfclared,  "orallj  against 
defendant,"  and  alleged  tliat  It  was  "a  cor- 
poration doing  bnslneBs  under  the  name  of 
the  'Pentwid^r  Lumber  Company.*"  The 
language  la  somewhat  amblguoua,  but  tlie 
record  should  be  given  such  construction  as 
will  support  tlie  Judgment,  and  it  is  consist- 
ent to  construe  the  language  as  stating  that 
the  Sands  ft  Maxwell  Lumber  Company  was 
doing  business  under  the  name  of  the  "Fsnt- 
water  Lumber  Company."  We  think  the  deo- 
laration  should  be  construed  as  against  the 
defendant  in  form  and  snbstanoe.  The  Judg- 
ment was  rendered  i^ainat  the  defendant  by 
name,  and  In  effect  as  upon  default  upon  the 
non-appearance  of  defendiint.  Section  7633, 
How.  St.,  provides  that  after  Judgment  in 
any  cause  any  variation  In  the  record  from 
any  process,  pleading,  or  proceeding  had  in 
such  cause  shall  he  reformed  and  amended 
according  to  such  ortginnt  process,  pleading, 
or  proceeding.  Under  this  section,  if  there 
was  a  variation  in  the  declaration  from  the 
summons  in  the  name  of  the  party  defenditnt 
in  the  declaration,  it  could  have  been. amend- 
ed bythecourt.  It  was notajurlsdictional de- 
fect; and  where  It  is  not,  the  amendment  will 
be  treated  as  made  after  judgment  has  been 
rendered  in  the  cause.  Section  7635,  How. 
St.,  enacts  that  no  Judgment  upon  default 
shall  be  revet-sed,  impaired,  or  in  any  way 
affected  by  reason  of  any  in  istake  in  the  name 
of  a  party  when  the  correct  name  shall  have 
been  once  rightly  alleged  in  any  of  ttie  plead- 
ings or  proceedings.  If  the  name  was  wrong, 
as  alleged,  the  judgment  should  not  have  been 
reversed.  Tbe  correct  name  was  rightly  al- 
leged f  n  the  summons,  and  again  in  the  judg- 
ment. Tiie  judgment  of  the  circuit  court 
will  be  reversed,  with  costs,  and  that  of  the 
justice  adlrmed,  with  costs  of  l>oth  courts. 
A  judgment  will  be  entered  here  for  $25.40 
and  interest  at  6  per  cent  from  May  11. 1887. 
to  date  of  judgment,  and  for  costs,  to  be 
taxed.  The  other  justices  concurred. 


BoPB  9.  Fbbis  et  oL 
{Supreme-  Court  of  MidMoan.  Her.  1, 1889.) 
Hobtoaoes — FoRECLOsuaa — Rbofbitino  Dborbb. 

Oa  petition  to  reopeo  a  decree  of  foreclosure 
entered  on  default,  proceedioffB  were  stayed  pend- 
ing a  hearlDR,  and  aefmdant  was  required  to  de- 

rlt  the  amouQt  reported  due.  This  he  failed  to 
and  tbe  decree  was  affirmed.  After  the  sale 
defendants  souRht  again  to  reopen  the  decree,  al- 
leging chiefly  matters  relied  on  in  the  former 
petit&n;  also  that  they  had  expected  to  obtain 
money  from  a  certain  peraoc,  who  disappointed 
them ;  and  aablns  that,  Ix  they  (>e  required  to  make 
a  deposit,  complalnaut  be  required  to  release  all 
claims  to  tbe  land,  as  otherwise  defendants  could 
not  raise  the  money.  Defendants  attended  the 
sale,  and  did  not  object  to  it,  or  ask  a  postpone- 
ment. It  appeared  that  one  of  tbe  defendants  had 
filed  a  bill  for  relief  In  the  premises.  There  was 
DO  evidence  of  unfaimees  at  the  sate,  and  the  per- 
son of  whom  defendant  alleged  they  were  to  pro- 
cure money  testified  that  he  made  no  agreement 
about  it.  Held,  that  the  petition  was  properly  de- 
nied. 

Appf>al  from  circuit  court,  Huron  county; 
Watson  Beach,  Judge. 


Suit  in  chancery  by  William  T.  Bope  against 
Thomas  H.  Feris  and  others,  to  ^recliaee  a 
mortgage.  Dtf endants  appeal  from  a  lef oaat 
to  set  aside  a  deoree  of  foreclosure. 

H,  H.  BoyU  for  appelianta.  wmiam  2*. 
JfitaheUt  for  respondent. 

Gampbblz.,  J.  Under  a  decree  oil  ftnedoa- 
nre  in  this  cause,  Uie  mortgi^ed  premises  were- 
sold  in  May,  1889.  Within  8  daya  after 
the  OTder  ni$t  for  conflrfflation,  defendants 
Thomas  and  Cynthia  Feris  filed  a  petition  to- 
set  aside  the  decree,  and  for  a  rehearing,  and 
also  to  set  asidetbe  sale.  This  was  not  served 
until  17  days  after  the  rule  was  served.  Xo> 
exceptions  were  filed  in  any  other  sliitpe. 
Counter-proofs  were  presented,  aubstantiaJly 
meeting  the  meritsof  tlie  petition,  and  Itwaa 
dismissed.  An  appeal  U  brought  to  thl» 
court. 

The  bill  was  filed  in  July,  1887,  in  Huroa 
county,  to  foreclose  a  mortgage  for  ^00.  made- 
in  June.  1884,  to  complainant  and  H.L.  CbifH 
man,  payable  in  one  year, — that  is,  in  June,. 
1885,~and  covers  an  80-acre  lot.  Defend- 
ants appeared  by  counsel,  within  the  proper 
time,  and  demanded  a  copy  of  the  bill,  wtiich 
was  duly  served.  They  made  default,  and 
an  order  pro  eor^esso  was  entered  in  Septem- 
ber, 1887.  OrdOTs  of  reference  were  made, 
and  tn  Febrnaty.  1888,  the  report  of  amount 
due  was  filed,  and  a  decree  of  sale  was  made 
at  the  same  time,  allowing  sale  after  July 
29.  1888.  The  property  was  advertised  to 
be  sold  on  the  4th  of  September.  1888.  On 
August  16,  1888.  a  petition  was  filed  for  re- 
hear inc.  by  Thomas  H.  Feris,  sworn  to  also 
by  Cynthia  Feris,  accompanied  by  certificate 
of  two  counsel,  not  previously  employed. 
Messrs.  Babcock  and  Macklem.  This  petition 
relied  on  the  assertion  that  the  mortgage  was 
given  on  the  consideration  that  tbe  mortga- 
gees were  to  quirt  the  title  to  the  land,  and 
that  they  had  not  done  so,  but  had,  since  the 
foreclosure  stiit  was  be^fun.  bought  up  the 
alleged  clouds,  and  taken  assignments  of 
them;  that  petitioners  had  employed  counsel 
to  answer  the  bill,  and  given  him  the  neces- 
sary Information  for  an  answer,  and  supposed 
he  would  do  what  was  necessary,  and  that 
they  knew  nothing  of  the  decree  until  the 
notice  of  sale  was  published;  that  tliey  had 
been  willing  atid  had  offered  to  pay  the  mort- 
gage whenever  the  title  was  cleared.  No 
offer  was  made  in  this  petition  beyond  ask- 
ing the  court  to  open  the  case  on  such  terms 
HS  should  be  just.  On  filingthis  petition,  the 
court,  on  August  16,  1888,  without  requiring 
security,  or  Imposing  any  terms,  made  an  ear 
parte  order  that  complninaot  should  show 
cause  on  the  first  day  of  the  next  term,  and 
that  in  the  mean  time  all  proceedings  be- 
stayed.  The  first  term  thereafter  whs  some- 
time aul>8equent  to  the  day  fixed  for  sale,  and 
the  application  was  heard  in  November,  and 
held  over  for  decision  till  January,  1889.  On 
January  10,  1889.  the  court  held  that  the- 
proceedings  should  be  confirmed  and  salo 
made,  unless  defendants  should  within  1(^ 
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dii.78  answer,  and  pay  tbe  trxed  costs,  amount- 
ing to  •29.70,  and  deposit  the  amount  re- 
ported due  with  the  register,  being  $293.47. 
to  abide  tlie  event  of  the  suit;  and  that,  if 
these  conditions  weie  complied  with,  the 
case  should  stand  for  hearing  at  tlie  March 
term.  Nothing  was  done  by  defendant  to 
comply  with  this  onler.  and  on  proof  of  de- 
fault  an  order  was  mode  January  29, 1889, 
affirming  the  previous  decree.  On  February 
18. 1889,  a  new  notice  of  sale  was  published, 
and  <m  April  16,  1889,  the  {oemlses  wue 
offered  to  the  lilghest  bidder,  and  sold  to  com- 
plninnntfor  9848.92.  The  commissioner  re- 
pra-ted  Uiat  he  Hrst  oSsxed  for  sale  the  south 
40  acres  of  the  80  acres,  and  that  Ferls  and 
Nichols  protested  against  dividing  the  land, 
and  no  bids  were  nude  on  the  40.  He  then 
sold  the  whole  premises,  and  complainant  was 
the  higliest  bidder.  This  sale  was  reported, 
and  report  filed,  April,  16, 1889.  On  May  8, 
1889,  tlie  order  nisi  was  entered,  and  Viay 
19th  it  was  served.  On  May  14,  1889.  the 
petttion  now  before  us  was  filed,  but  not 
served  till  Bfoy  26tb.  It  whs  signed  by  a 
new  BoUcltor,  not  before  in  the  case.  It  mts 
up  chiefly  matters  existing,  and  most  of  them 
relied  on.  in  the  ftHrmer  ^ttton  against  tbe 
decree  itself,  and  gives  no  tangible  reason 
why  the  deposit  was  not  made,- and  asks  that, 
if  a  deposit  is  now  required  as  a  condition  of 
letting  in  the  defense,  complainant  be  te- 
quired  at  the  timeof  making  it  to  release  all 
claims  to  tbe  land,  as  petitioners  cannot 
otherwise  raise  the  money,  and  will  lose  land 
worth  $1 .800.  It  f  urtlier  shows  that  Cynthia 
Ferls  has  filed  a  bill  for  relief  in  the  premiaes, 
and  that  such  relief  is  necessHry  to  save  de- 
fendants* rights;  that  before  tbe  last  sale  de- 
fendants tried  to  get  money  from  Peter  Post, 
who  promised  to  advance  It.  but  failed  to  do  so. 
and  they  did  not  know  he  would  not  till  just 
before  the  sale,  and  claim  he  did  not  by  rea- 
son uf  talk  with  persons  Id  Bope's  interest; 
that  the  property  Is  worth  91,800,  and,  if  the 
title  were  clear,  would  sell  for  $1,600.  The 
petition  is  to  set  Hside  the  sale  and  decree, 
and  for  leave  to  defend.  An  affidavit  of  H. 
H.  Hoyt  is  appemled.  oflering,  if  the  land  is 
again  offered  for  sale,  to  bid  $600,  subject  to 
any  claims  exUting  April  16, 1889.  Thto  ap- 
plication was  denied. 

It  is  hardly  necessary  to  say  that  under  the 
rnles  relating  to  rehearings  tlie  drcait  court 
went  to  a  great  extreme  in  allowing  the  re- 
bearing  at  all.  and  could  not  have  done  so 
witltout  the  deposit  required.  The  original 
petition  set  up  twth  ability  and  willingness 
to  advance  the  money,  and  no  reason  what- 
ever is  given  why  it  was  not  done.  When 
the  last  petition  was  filed  ttiere  was  nothing 
shown  of  any  consequence  which  was  new 
or  unlcnown  originally,  and  there  had  been  a 
new  cunBrmHtion  of  the  old  decree,  made 
more  tlian  five  months  previously.  No  rea- 
son was  given  why  it  was  not  made  earlier. 
It  was  certainly  beyond  any  power  of  the  cir- 
cuit court  to  allow  a  rehearing  after  this 
■lapw  of  time;  and,  furthermore,  tbe  offer  to 


make  the  deposit  was  practically  on  condition 
that  complainant  should  in  advance  release 
rights  wUch  the  petition  proposed  to  intro- 
duce into  the  litigation.  It  also  appeared  that 
Cynthia  Ferls  bad  commenced  an  independ- 
ent suit  in  equity  for  tbe  same  purpose. 
Tbe  rehearing  was  properly  denied.  The  ap- 
plication toopen  tbe  sale  wasraadesubsldiafy 
to  it,  and  no  reason  is  given  which  Is  of 
weight.  Feria  and  Nichols  attended' the  sale, 
and  interfered  to  prev«it  a  sale  in  parcels, 
while  tibey  did  not  otberwiae  object  to  it,  or 
ask  a  postponement.  It  is  qnite  likely  that 
they  may  have  damaged  the  sale,  but  this 
does  not  appear.  The  bill  filed  by  Cynthia 
Ferls  would  prevent  her  from  complaining* 
as  she  seems  to  expect  reli^  under  it.  But 
no  relief  can  be  granted  now  which  would 
not  be  practically  allowing  two  applleationa 
on  the  same  ground  for  a  rehearing,— one 
granted,  and  notactad  on ;  and  anc^her,  asu1> 
stantial  repetition  of  it.  without  a  wUIingnesa 
to  comply  wiUi  the  practice,  and  aftera  longer 
delay  than  would  support  an  appeal.  There 
is  not  the  least  evidence  of  unfairness  at  the 
sale,  and  Mr.  Post  denies  the  charges  of  bis 
colluding  with  complainant.  He  shows  that 
he  never  was  applied  to  until  a  few  days  be* 
fore  the  sale,  and  was  not  supplied  with  evi- 
dence that  becouldadvancethe  money  safely, 
and  made  no  agreement  about  it.  Feris  and 
Nichols,  b7  their  conduct  at  the  sale,  influ- 
enced ita  being  made  as  it  was;  and  It  waa 
fairly  made.  In  ouroplnion  there  is  nothing 
to  Justify  us  in  opening  this  litigation.  The 
facts,  if  we  were  to  pass  on  them,  are  prao 
ticalfy  explained  in  such  a  way  as  to  sliow  tbe 
defense  is  not  as  alleged,  and  that  defendanta 
have  been  responsible  for  any  loss  they  have 
suffered,  if  any  has  been  suffered.  They 
have  thrown  away  such  opportunities  as  were 
very  liberally  given  them,  and  cannot  be  al- 
lowed to  experiment  indefinitely  with  the 
course  of  justice.  Complainant  has  been  put 
to  great  expense  in  advancing  money  and 
services  for  them,  and  they  have  reimbursed 
nothing,  and  have  put  him  to  expense  largely 
beyond  any  taxable  costs  besides.  We  do  not 
feel  disposed  to  interfere  with  the  decree  be- 
low, where  the  circuit  Judge,  if  he  erred  at  all, 
did  so  against  complainant's  rights  under  the 
course  of  practice.  The  proceedings  are  af- 
firmed.  The  other  Justices  concuiriBd. 


KicmujB,  Shrpabd  ft  Oo.  v.  C&uidaiju 

9t  OJ.  ' 

{Supreme  Court  of  Michigan.   Nor.  8, 1880.) 

BaLB— WaRRANTT— EVIDBKOB— DaHAOBS. 

Defendants  gave  a  written  order  for  a 
threshing  machine,  oontainiDg  an  express  war- 
rant that  tbe  separator  was  capable  of  doinff  a 
good  business  in  tbreshing,  and  that  the  engine 
waa  well  made,  and,  when  properly  run,  was  capa- 
ble of  driving  the  separator  to  do  good  business  In 
threshing.  Het-d  that,  in  an  action  on  the  par- 
chase-money  notes,  parol  evidence  was  iDadmlssi- 
ble  to  show  ttiat  tlie  seller  was  Informed  that  de- 
fendants were  going  Into  the  threshing  hnslness- 
on  an  extensive  scue,  In  a  country  where  engines- 
lai^er  than  the  one  in  controversy  were  nsed» 
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and  that  he  verhally  warnDted  Uiat  the  enfflne 
would  do  the  work.  >  Hobsb,  J.,  disseatlng. 

Appeal  from  circuit  court,  Gaas  couoty; 
Andrew  J.  Smith.  Judge. 

Action  bj  Nichols,  Shepant  A;  Co.  against 
O.  B.  CrandHll  and  T.  J.  Crandall,  to  recover 
the  nmount  due  on  certain  notea  given  by  de- 
fendants for  a  threshing  outQt.  bouglit  of 
plaintiff.  Defendants  set  up  a  counter- 
«laim  for  damages  for  a  breach  of  warranty. 
Judgment  was  rendered  for  defendants  on 
their  counter-claim,  and  for  plaintiff  for  the 
4)alance  of  their  debt  Plaintiff  appeals. 

Howll  A  Carr,  for  appellant.  Bpaf- 
ford  Tryon^  tat  appellees. 

Long.  J.  Defendants  bought  of  Nichols. 
Shepard  &  Co..  a  corporation  doing  business 
at  Battle  Creek,  a  threshing  outfit,  in  the  fall 
of  1884.  On  the  purchase  six  notes  were 
given  by  defendants,  amounting  to  the  sum 
of  •1,728.  There  remHined  unpaid  on  these 
notes  at  the  time  of  the.trial  In  the  court  be- 
low the  sum  of  01,045.80,  according  to  the 
terms  of  the  notes.  Defendants  claimed  a 
breach  of  warranty  on  the  sale  of  the  engine, 
and  on  the  trial  plfllntiff  had  judgment  for 
$77.  Plaintiff  brings  error.  Defendants 
gave  a  written  order  for  the  outttt,  which 
contained  the  following  warranty:  "This 
machine  is  ordered,  purchased,  and  sold  sub- 
ject to  the  following  express  warranty  and 
^rreement,  to-wit:  That  with  good  manage- 
ment the  separator  la  capable  of  doing  agood 
business  in  threshing  and  cleaning  grain, 
«tc.  Also  that  said  engine  is  well  mada,  and 
of  good  material,  and,  if  properly  run  and 
rightly  managed,  is  capable  of  driving  said 
separator  to  do  good  business  In  threshing; 
conditioned,  that  upon  starting  the  machin- 
ery the  undersigned  purchaser  sliall  intelli- 
gently follow  the  printed  hints,  rules,  and 
dirfctions  of  the  mHnnfacturers;  and  if  by  so 
doing  they  are  unable  to  malie  it  operate 
well,  written  notice,  stating  wherein  it  fails 
to  satisfy  the  warranty,  is  to  be  immediately 
given  by  the^  undersigned  purchaser  to  Nich- 
ols, Shepard  &  Co.  at  Battle  Creek.  Michi- 
gan, and  also  to  the  dealer  through  whom 
purchased,  aud  reasonable  time  allowed  to 
get  to  it,  and  remedy  the  defect,  If  any,  un- 
less it  is  of  such  a  nature  that  they  can  ad- 
vise by  letter.  If  they  are  not  able  to  make 
it  operate  well,  tlie  purchasers  rendering  nec- 
«83ary  and  friendly  assistance,  and  the  fault 
is  in,the  machinery,  it  is  to  be  taken  bacic. 
and  the  payments  refunded,  or  the  defective 
part  remedied,  and  made  the  same  as  in  their 
other  machinos,  which  do  perform  aatisfac- 
torily.  But  if  the  purchasers  fail  to  make  it 
perform,  through  improper  management,  or 


lOa  the  general  subject  of  the  admisBibility  of 
varol  evidenoe  in  connection  with  writings,  see 
Bulkley  r.  Derine,  (111.)  '20N.K.B£p.  l(i,and  note, 
CummiQg  V.  Barber,  (N.  C.)  6  B.  EI.  Rep.  90S,  and 
note ;  Decker  t.  Decker,  (111.)  V&  N.  E.  Rep.  750, 
«id  note;  C.  Aaltman  &  Co,  t.  Brown,  (Minn.)  40 
ftiN^'Kllep.^^°^'"'^*  Dlven V. Johnson,  (Ind.) 


lack  of  proper  appliance,  or  neglect  to  observe 
the  printed  or  written  directions,  then  the 
said  purctiasera  are  to  pay  all  the  necessary 
expenses  Incurred.  Deficiencies  In  the  gen- 
eral adaptation  forthmhing,  separating,  and 
cleaning,  which  alone  involved  damage  or 
the  return  of  the  machinery,  are  expressly 
agreed  by  the  undersigned  to  be  reported  la 
writing,  as  above  stated,  within  five  days 
after  starting  it,  and  not  after  oontinued  ase 
or  Injury  to  the  machinery;  and  use  wltfaont 
such  written  uotloe  Is  conclusive  evidence  of 
satisfaction  and  fulfillment  of  warranty.  It 
is  expressly  understood  and  agreed  that  all 
warranty  on  this  machinery  terminates  and 
expires,  and  all  liability  of  Nichols,  Shepard 
&  Co.  for  breach  of  warranty,  damage,  or 
otherwise,  ceases,  entirely  at  the  close  of  this 
year.  Also  if  any  part  of  said  machinery, 
excei^  the  belting,  Aiils  during  this  year  in 
consequence  of  any  defect  in  material  of  said 
part,  Nichols,  Shepard  ft  Co.  are  to  furnish  a 
duplicate  of  said  part,  free  of  diarge,  except 
freigiit,  after  the  presentation  of  Uie  defecU 
ive  piece,  clearly  showing  a  flaw  in  the  ma- 
terial at  the  factory,  or  to  a  dealer  through 
whom  said  material  was  bought  at  any  time 
within  this  year;  bat  deficiencies  in  any  {deee 
do  not  condemn  other  parts.** 

Plaintiff's  declaration  was  on  the  common 
counts  in  txammpHU  The  defendants  gave 
notice  under  tbf^r  plea  of  general  issue  that 
they  would  show  on  the  trial  that  on  or  about 
August  15, 1884.  they  were  desirous  of  going 
to  the  territory  of  Dakota  to  engage  in  the 
business  of  threshing  wheat  on  an  extensive 
scale,  and  were  desirous  of  purchasing  a 
threshing-machine  of  large  size,  with  asteam- 
englne  of  sufficient  abili^  and  power  to  drive 
and  to  operate  the  same  without  straining, 
forcing,  or  overworking  any  parts  of  the 
same;  and  the  said  plaintiff,  well  knowing 
that  these  defendants  wanted  to  purchase  a 
machine  and  engine  with  the  design  and 
with  the  purpose  at  using  and  <^ratiog  the 
same  In  the  territory  of  Dacota,  and  wdl 
knowing  that  said  matdilaeand  engine  would 
be  practically  worthless  in  such  business  un- 
less it  possessed  Uie  ability  and  power  to  woA 
easily  and  well  la  soch  work  without  forcing 
or  overworking  such  mactiine  and  engine,  or 
any  parts  thereof,  offered  to  sell,  and  theae 
defendants,  on  August  IS,  1884,  offered  to 
purchase  of  said  plaintiffi  one  of  Its  vibrat- 
ing separators,  and  one  of  its  self-gniding 
traction  engines.  Tbaeftue  the  said  plain- 
tilf  represented  the  same  mannfactnred  by 
the  plaintiff  was  made  <A  ttie  best  material, 
perfect  and  eom[dete  in  aU  of  its  parte,  and 
was  fit  and  proper,  and  waa  capable  of 
ttie  work  and  business  contemplated,  wiUi- 
outanystrain  or  overwork  Inany  past  tbers- 
of.  as  aforesaid;  and  thereupon  the  plaintiff, 
in  consideration  that  these  defendants  would 
buy  of  it,  at  plaintiff's  request,  one  of  said 
separators,  called  **yibratur  No.  4,**  and  a 
self-guiding  traction  engine.  No.  10,  nano- 
factured  by  plaintiff  at  Battle  CreA,  itai  plaee 
of  buaineas,  for  a  certain  price,  to- wit,  •SU)00, 
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undertook  and  promised  the  defendants  that 
the  said  machine  and  engine  were  made  of 
the  best  BDSterials.  and  that  both  were  per- 
fect In  stractare,  and  manufactared  In  all  re> 
spects  with  perfect  castings,  and  furnished 
perfect  and  complete  in  all  its  parts,  from  the 
choicest  materials,  with  the  best  possible 
workmanship  and  finish,  and  was  pre^mi- 
Dently  fitted  and  proper  for  extensive  busi- 
ness, and  that  engine  No.  10  was  of  ample 
power  and  ability  to  operate  said  separator, 
and  would  furnish  more  power  than  these  de- 
fendants would  need  to  use  in  the  bnsiness 
of  threshing.  That  said  engine  did  not  pos- 
sess sufficient  capacity  to  drive  or  oponte 
said  vibrator  No.  4  steam  separator,  and  by 
reason  thereof  the  said  engine  could  not  and 
did  nf>t  do  the  work  it  was  oalculated  and  de- 
signed to  do,  and  which  It  was  warranted  to 
perform  by  plaintiff;  and  in  consequence  of 
such  want  of  power  and  ability  to  do  the 
work  required  these  defendants  were  obliged 
to  sad  did  allow  the  said  threshing-machine 
and  men  In  their  employ  to  lie  idle  for  a  long 
space  of  time  while  said  engine  was  being  re- 
paired, and  also  defendants  lost  the  use  of 
aald  threshing-machine  by  reason  of  snch 
want  of  power  to  drive  said  separator  to  Its 
full  capacity,  and  lost  a  large  number  of 
threshing  jobs  and  the  gains  and  profits  re- 
sulting therefrom,  and  the  defendants,  as 
well  as  their  men  and  teams  in  their  employ 
and  use,  were  idle  for  a  long  period  of  time, 
etc.  NoUoe  is  also  given  ot  defects  in  the 
machinery  of  the  mgineand  damages  claimed 
therefor. 

On  the  trial.  Thomas  J.  Crandall.  one  of 
the  defendants,  was  called  as  a  witness,  and 
tasttfled  substantially  that  he  met  plaintiff's 
agent,  John  Boot,  in  the  snmmer  of  1884,  at 
Dowaginc,  who  sp(riFeto  him  about  buying  an 
engine  and  separator,  and  indaeed  the  defend- 
ant to  go  to  Battle  C^eek  and  look  at  the  ma- 
ebines  of  the  plaintiff.  **  Arrl  vlng  at  Battle 
Creek, **  the  witness  says.  **I  told  Fred  Shep- 
Md.  one  of  the  firm,  that  X  wanted  a  large- 
■ized  separator,  a  8&-incfa  ctyiinder,  and  a  18- 
borse-power  engine  to  drive  it.  H«  aaid  he 
didn't  know  what  in  the  wwld  I  wanted ineh 
a  power  as  tlu^  for.  I  told  him  I  was  going 
to  take  it  to  D^ota,  and  I  wanted  power  to 
drive  lb  for  all  it  was  worth,— for  all  I  ooald 
put  through  it.  I  told  them  that  I  was  told 
it  took  man  power  there  than  It  did  bare; 
that  tbcj  fed  from  both  Mes;  and  he  went 
on  and  guarantied  his  10-horse-powertogive 
UB  all  the  power  we  needed,  and  power  to 
spare  in  any  emergency.  He  said  th^  did 
not  have  a  IS-horae-power."  Hereupon  the 
written  warranty  in  the  order  was  produced, 
and  plaintiff's  counsel  moved  to  strike  out 
tbiB  tesUmony,  as  the  warranty  of  the  engine 
waa  tn  the  writing.  Defendants*  counael 
then  stated:  "There  seems  to  be  in  this  pa- 
per a  printed  warranty,  but  it  refers  to  the 
machine  generally,  and  not  to  the  capacity 
and  power  of  the  engine  to  operate  the  sep- 
arator. The  defendants  claim  on  a  special 
warranty  tb^  the  engine  in  question  pos- 


sesses ample  power  to  run  the  separator,  anA 
would  run  it  as  well  as  the  IS-horse-power 
engine,  and  would  guaranty  that  it  had  snffl* 
eient  power  to  operate  successfully  in  Dako- 
ta." The  court  overruled  plaintiff's  motion,, 
and  refused  to  strike  out  the  testimony.  The 
witness  then  testiaed  substantially  that  they 
relied  upon  the  recommend  and  warranty  of 
the  plaintiff,  and  that  he  never  saw  the  wri^ 
ten  warranty  ■  till  the  contract  was  made;, 
that  he  bad  never  run  a  lO-horse-power  en- 
gine, and  so  informed  Mr.  Shepard ;  that  they 
shipped  the  engine  and  separator  to  Dakota, 
and  began  threshing  about  August  20, 1884; 
that  the  engine  lacked  power,  and  they  had 
to  fire  beyond  what  they  should  have  done, 
using  from  1,700  to  1,800  pounds  of  coal.- 
when  a  half  ton  should  have  been  sufficient, 
and  that  coal  was  worth  S7.fiO,  and  75  cents- 
to  haul.  They  threahed  about  46  days  in  the 
fall  of  1884,  and  averaged  about  800  bushels- 
of  wheat  per  dny<  Defendants'  counsel  then 
asked  the  witness:  **  What  aized  engine  was- 
in  use  then  in  Dakota  in  operating  aspara-^ 
tors?"  Witness  answered,  under  plaintiff's 
objection,  tliat  they  need  fnun  12  to  15  horse- 
power engines  tliere.  Witness  then  testified 
that  in  consequence  of  heavy  firing  the  flues 
leaked,  and  they  were  compelled  to  send  42 
miles  to  Fargo  to  get  a  man  to  fix  them ;  that 
they  were  delayed  three  days,  and  paid  the 
man  910,  and  after  the  engine  was  repaired 
it  stood  only  three  days,  and  then  leaked  so 
badly  Uiey  were  compelled  to  get  it  Hxed 
again,  and  were  Idle  two  days;  that  on  each 
of  these  occasions  four  men  besides  himself 
were  Idle;  and  that  th^  were  paying  the  men 
from  92  to  94  per  day  and  bonrd.  After  be- 
ing fixed  the  second  time  it  ran  four  or  five 
days,  and  then  began  leiAing  so  badly  ttwy 
could  not  use  it,  and  quit  in  the  middle  ot  a 
job,  and  he  came  twme.  Witoess  was  then 
asked  by  bla  eonnsel:  **Wbat  amount  of 
wtffk  had  yon  engaged  9"  Under  objection 
ot  plaintiff's  counsel  the  witness  was  pei^ 
mitted  to  answer  this  questloa,  and  testified: 
"1  had  1,200  acres  eng^gei  About  thiee- 
fourths  of  it  was  wheat  and  the  balance  of  It 
oats.  The  wheat  would  avenue  about  19 
bushels  per  acre,  and  the  oats  5^ or  60.  The- 

Srice  of  Uireshittg  was  5  cents  for  wheat  and 
cente  for  oats.  The  <mly  reason  I  did  not 
do  these  jobs  was  that  the  endne  gave  out. 
We  could  thresh  from  50  to  60  acres  per  day. 
Our  total  mon^  expenses  waa SL9.25perday. 
We  began  tbreshii^E  the  second  season  on 
August  20th.  The  total  amount  threshed  in 
1884  was  14,650  bushels  ot  wheat  and  4,932 
bushels  of  oats,  and  it  toolE  19  or  20  days.  I 
was  there  28  days.  The  second  year  I  aver- 
aged 700  to  800  bushels  ot  wheat  and  1,200 
bushels  of  oats.-  The  separator  was  (wiable 
of  threshing  200  to  1,400  bushels  ot  wheat, 
and  1,800  bushels  of  oats,  If  run  with  snffl^ 
dent  power."  The  defcmdants  then  called. 
Fred  East,  who  testified  that  he  had  30  years' 
experience  in  threshing,  and  that  he  was  In 
Dakota  in  the  fall  of  1884,  and  was  nslnc 
a  Mlnnasots  Chief,.  86-inch  cylinder,  and  if 
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horse-power  engine,  for  60  days.  He  saw 
defendant  there.  Witness  was  then  asked  by 
defendants'  counsel ;  "  What  did  you  average 
per  day  with  that  machine?"  Witness  was 
permitted  to  answer,  under  objection  of  plain- 
tiff's cou  nsel ,  and  said  1,300  bushels  of  wheat 
and  from  2,000  to  2.500  bushels  of  oats,  if  all 
at  one  place.  Witness  saw  the  machine  in 
question  that  fall,  and  fed  the  separator  for  a 
while,  and  stated  ttiat  be  considered  the  en- 
gine rather  weali.  He  was  then  asked: 
"How  did  it  correspond  with  the  engine  yon 
were  running  as  to  power?"  and  answered, 
tinder  objection,  that  it  waaa  weaker  power; 
that  it  did  not  have  power  to  run  the  separa- 
tor to  its  full  capacity;  that  the  engines  used 
in  Dakota  were  from  12  to  15  horse-power. 
Witness  was  then  asked  by  counsel  for  de- 
fendant: "  What  was  the  value  of  the  engine 
in  suit  for  the  purpose  of  running  and  operat. 
fng  a  36-inch-cyIlnder  separator  like  the  one 
in  suit  in  Dakota  in  the  fall  of  1884?"  Wit- 
ness, under  objection,  answered  that  in  his 
judgmenttt  was  not  worth  anything.  On  hia 
cross-examination  the  witness  testified  that 
all  the  engines  he  saw  in  Dakota  were  straw- 
burners  exceptdefendants*;  that  straw-burn- 
ers cost  less  fuel;  that  the  engine  seemed  to 
be  all  right,  only  it  lacked  power,  and  had  to 
labor  too  liard;  that  the  difference  l)etween 
the  costs  of  a  10-horaa>power  engine  and  a  13 
is  abont  $800. 

Mr.  Eaton  was  called  as  a  witness  by  the 
defendants,  and  testiQed  that  he  was  agent 
for  G.  Anltman  &  Co..  manufacturers  of  en- 
gines. He  was  tlien  asked  what  sized  engine 
would  be  required  to  furnish  sufficient  power 
to  run  and  operate  successfully  a  3&-inch-cy]- 
Indereeparator.  Under  objection  the  witness 
answered,  **A.  12-hor8e-iK>wer  engine  la  pref- 
erable anywhere  for  that  size  separator." 

Thomas  J.  Orandall  was  then  recalled,  and 
testiQed  that  the  engine  would  have  been 
worth,  freight  and  all.  about  91.600  if  it  bad 
flUiBolflnt  power  to  run  the  separator  as  rep- 
resented, hot  aa  it  In  fftet  was  it  was  not 
worth  over  two  or  three  hundred  dollars. 
Upon  bis  CFOss-examlnatlon  be  was  asked  by 
eounsel  for  plaintiff:  "Was  it  not  worth  as 
much  as  any  lO-horse-power  engine?**  This 
was  objected  to  by  counsel  for  defendants  aa 
Incompetent,  andtheobjectlonsnstained.the 
court  saying:  **!  ttiink  the  quesUon  is  what 
It  was  worth  in  the  market  for  that  purpose. 
It  he  hujB  «ne  to  thresh  with,  ha  is  not 
olxliged  to  mn  around  to  sell  It  to  make  wood- 
en bowls  with.  If  he  bought  it  for  the  pur- 
pose of  threshing  out  there  with  i^  and  it 
was  reoommendi:^  to  run  that  particular  sep- 
arator, he  is  not  Itound  to  hunt  up  any  other 
kind  <Hr  business  for  the  machine  at  alt.  or  to 
sell  it."  Queation.  "What  was  that  engine 
worth  in  1884, — not  what  it  was  worth  to 
fou,  or  worth  fw  ranning  that  separator,  but 
what  was  It  in  fact  worth  in  the  market?" 
Under  objection  tlils  testimony  was  ruled  out 
by  the  court,  the  court  saying:  **I  don't  think 
that  is  a  proper,  question  unlera  you  oinflne 
it  to  the  purpose  of  threshing.  I  don't  think 


he  was  bound  to  try  and  sell  It  for  anything 
except  threshing.  ** 

Mr.  Hood  erf  was  called  as  a  witness  by  the 
plaintiff,  and  testiQed  that  he  was  employed 
by  plaintiff  as  collection  correspondent;  that 
he  kept  track  of  and  knew  where  machines 
were  located.  Witness  was  then  asked  to 
state  from  the  knowledge  thus  acquired  how 
many  10-horse-power  engines,  3&jnch<cylin- 
der  separators,  were  being  used  In  Dakota. 
Under  objection  the  answer  to  this  question 
was  ruled  out.  Witness  was  then  asked  to 
state  whether  or  not  plaintiff  was  from  the 
fall  of  1884  to  1885  prepared  to  furnish  a  18- 
horse-power  engine,  in  all  respects  like  the 
one  in  suit,  excupt  size.  The  answer  to  this 
question  was  also  ruled  out  by  the  court. 

Upon  the  close  of  the  testimony  the  court 
stated  to  counsel,  In  presence  of  the  jury.  Its 
views  of  the  case  upon  the  testimony,  aa  fol- 
lows: "  The  defendHUts  had  a  warranty  out- 
aide  of  the  written  contract,  and  that  part  of 
the  contract  which  requires  them  to  give  no- 
tice has  reference  only  to  such  matters  as 
were  warranted  in  the  contract,  and  does  not 
apply  to  this  special  warranty.  That  was 
made  verbally,  and  was  not  a  part  of  the  con^ 
tract  at  all,  and  therefore  they  were  not  bound 
to  give  notice  stall.  As  for  as  the  separator 
is  concerned,  all  the  warranty  there  was  on 
that  was  that  it  was  a  good  machine.  They 
didn't  warrant  it  for  any  particular  place,  or 
anything  of  the  kind.  1  think  the  special 
warranty  and  the  warranty  in  the  written 
contract  upon  thb  separator  i^  substantially 
the  same,  and  if  there  was  any  defects  in  the 
notice  of  it.  and  not  giving  notice,  they  could 
not  recover  for  any  defects  in  the  separator. 
They  would  be  confined  to  the  damages,  if 
any,  upon  the  engine,  and,  as  to  that.  It  was 
sold  for  a  particular  purpose,  and  warranted 
to  do  a  particular  thing.  It  was  warranted 
to  run,  to  its  full  capacity,  this  86-incli-cyUn- 
der  separator.  Upon  the  warranty  there  Is 
no  dispute  in  the  testimony.  They  hare  not 
denied  at  all  tlut  tlu^  made  such  a  statement 
to  the  defendants.  If  it  would  not  run  that 
separator  to  its  full  capacity  tliej  iiad  a  right 
to  damages.  As  to  the  difference  there  was 
in  tint  engine,  for  the  purpose  of  threshing 
in  Didcota,  tlie  difference  between  what  it 
would  have  been  If  it  had  bean  perfectly  com- 
petent to  run  that  separator  to  its  full  capacity, 
and  what  it  was:  taking  all  the  drcumstan- 
ces  together  in  this  testimfmy  in  relation  to 
the  loss  and  tfaeacooantof  fields  ttiey lost,  and 
the  difference  there  was  In  threshing,  it  was 
of  no  account,  so  far  as  they  show  the  val  ue  <tf 
the  machine.  Consequently  the  only  ques- 
tion to  be  submitted  to  this  jury  Is,  what  was 
the  difference,  if  any,  between  this  machine 
as  it  was  in  1884  and  as  it  was  recommended 
in  this  verbal  warranty?  I  think  that  is  all 
there  is  of  it.  By  PlaifU^t  Coumel,  I 
understand  the  ruling  to  be  this:  that  the 
jury  are  to  deduct  from  the  amount  due  the 
plainUff  on  the  notes  the  difference  between 
the  actual  value  of  the  machine  as  it  was 
for  the  purpose  tm  which  It  is  claimed  to  barn 
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been  (told,  and  Its  valae  tn  fact,  or  its  value  as 
it  would  have  beea  if  as  represented.  BytTis 
Court,  Yes.  sir.  If  It  was  worth  nothing, 
«B  he  swears  to,  then  they  cannot  recover' 
anything,  and  they  will  take  it  juBt  in  pro- 
portion. If  it  was  worth  9500,  they  would 
4]educt  fSOO.  If  it  was  worth  all  they  paid 
for  it,  Uiey  would  recover  the  full  amount.** 
There  might  not  have  been  any  error  in 
these  instructions  If  the  warranty  of  the  en- 
gine, as  claimed  on  the  trial,  had  been  made 
a  part  of  the  writing.  But  the  court  .was 
•dearly  in  error  in  admitting  any  testimony 
of  a  parol  agreement  as  to  the  engine.  The 
general  rule  is  that  parol,  contemporaneous 
agreements  cannot  be  adaiitted  to  contradict 
or  to  vary  the  terras  of  a  written  Instrument. 
This  rule  is  based  upon  the  reasonable  pre- 
sumption that  where  parties  have  reduced 
their  engagements  to  writing,  and  they  are 
plainly  and  intelligibly  stated  therein,  it  is 
conclusively  presumed  to  embrace  all  that 
was  Intended,  and  to  be  the  beet  posslbleevl- 
4lence  of  the  intent  and  meaning  of  those  who 
are  bound  by  it.  Sutherland  v.  Crane.  Walk. 
<Mich.)528;  Martin  v.  Hamlin,  18  Mich.  354: 
Vanderkarr  v.  Thompson,  Itf  Mich.  82;  Sea- 
man V.  O'Hara.  29  Mich.  66;  Bhukwood  v. 
Brown,  34  Mich.  4;  Stackpole  v.  Arnold,  11 
Mass.  SO;  McLellan  v.  Bank,  24  Me.  566. 
It  is  laid  down  In  theixxiks  as  the  principal 
cause  of  this  rule  that  wtien  parties,  after 
whatever  conv'ersation  orprepiiration,  at  last 
reduce  their  agreement  to  writing,  this  may 
be  looked  upon  as  the  Onal  consummation  of 
their  n^otiation  and  tlie  exact  expression  of 
their  purpose;  and  all  of  their  earlier  agree- 
ments, though  aptiarently  made  while  it  all 
lay  in  conversation,  which  is  not  now  Incor- 
porated into  tlieir  written  contract,  may  be 
considered  as  intentionally  rejected.  The 
parties  write  the  contract  when  they  are 
ready  to  do  so,  for  the  very  purpose  of  ex- 
cluding everything  else  and  making  this  per- 
manent and  certain.  2  Oreenl.  £v.  (4tb  Ed.) 
60.  This  claimed  parol  agreement  as  to  the 
warranty  of  the  power  of  the  t^ngine  to  run  a 
S6-inch.cylinder  separator  was  made  prior  to 
the  giving  the  order  for  the  outQt,  and  which 
order  contained  the  express  warranty.  This 
became  the  contract  of  sale  and  warranty  of 
the  outfit  when  accepted  and  acted  upon  by 
the  plaintiffs,  and  it  contains  no  warranty 
of  power  of  the  engine  to  drive  such  a  sep- 
arator. On  the  trial  it  was  not  claimed  that 
there  had  occurred  any  breach  of  this  written 
warranty,  or  at  least  any  such  breach  as 
would  entitle  the  defendants  to  damages, 
without  notice  to  the  plaintiffs,  and  giving 
them  an  opportunity  to  repair.  In  fact  the 
defendants  made  no  complaint,  but  from 
time  to  time  wrote  the  plaintiffs  that  they 
would  pay  the  notes,  asking  an  extension  of 
time  in  which  to  meet  them.  The  court  was 
In  error  in  permitting  the  defendants  to  go 
into  this  part  of  the  case.  It  was  error  to  al- 
low snch  a  parol  warranty  to  be  shown,  or  to 
permit  testimony  to  be  given  showing  dam- 
ages thereunder.   The  wh<^  defense  to  the 


notes  was  made  to  turn  upon  a  eliUin  of  dam- 
ages under  such  parol  warranty  and  breach, 
and  defendants  were  allowed  to  recoup  such 
damages  on  the  trial  to  an  amount  almost 
equal  to  the  sums  remaining  unpaid  on  the 
notes.  It  is  not,  therefore,  necessary  to  dis- 
cuss the  question  raised  upon  the  instrucdton 
of  the  court  as  to  the  measure  of  damages 
which  defendants  might  recoup.  They  were 
not  entitled  to  recoup  damages  at  all  under  a 
breach  of  this  claimed  parol  warranty.  If 
defendants  had  any  defense  to  the  notes  grow- 
ing out  of  the  contract  of  warranty  it  could 
only  aiise  under  the  written  contract,  and 
upon  such  a  claim  it  could  only  arise  after 
they  bad  given  the  notice  provided  in  the 
contract,  and  after  plaintiffs  had  been  given 
an  opportunity  to  repair.  Even'  upon  the 
defendantsown  theory  the  court  was  in  error 
in  permitting  the  defendants  to  show  their 
loss  upon  joto  taken,  and  it  would  have  had 
no  tendency  to  show  the  value  of  the  engine. 
Neither  could  the  damages  upon  such  theoiy 
be  shown  without  permitting  the  plaintiff  to 
prove  the  market  value  of  this  engine  in  Da- 
kota. It  would  not  do  to  say  that  it  was 
bought  for  a  speclflo  purpose,  and  its  only 
value,  therefore,  would  be  for  the  purposes 
for  which  tt  was  purchased.  This  question, 
however,  does  not  become  important,  as  the 
court  was  in  error  in  permitting  parol  testi- 
mony to  be  given  of  the  warranty.  The 
judgment  of  the  court  below  must  be  re- 
versed, and  a  new  trial  ordered,  and  upon 
which'  the  parties  moat  be  contlned  to  the 
written  warranty  and  the  breaches  of  that,  it 
any  have  arisen  after  notice  to  repair.  Plain- 
tiff will  recover  costs. 

Sheuwood,  C.  J.,  Ghamfun  and  Camp- 
bell, JJ..  concurred  with  Lono,  J. 

MoBSE,  J.,  {dUaenting.'S  I  tliink  that  the 
order  given  for  the  machine  in  this  case  did 
not  constitute  such  a  contract  as  would  ex- 
clude the  evidence  of  the  parol  warranty  re- 
lied upon  by  defendants.  ISee  Phelps  v.Wblt- 
taker,  37  Mich.  72,  and  cases  cited. 


Mathbwson  6t  al.  V.  Hoffman  «t  aL 

(Supreme  Court  of  MtcMgan.  Nov.  8, 1889.) 
DivsBBiox  ov  BvKBAM— IwuKonoir. 
Where  the  watnsof  a  stream  have  bean  di- 
verted through  en  artlfloi&l  ohannel  tnr  defendants 

aad  their  grantors,  and  so  used  by  tnein  continD- 
ously  lor  more  than  40  years,  they  will  be  re- 
strained from  restoring  the  waters  to  the  orlaiaal 
channel,  to  the  detriment  of  the  lands  lying  mre- 
on  below  the  point  ot  diversion. 

Appeal  from  circuit  court,  St.  Joseph  conn- 
ty;  Noah  P.  Loveridoe,  Judge. 

This  action  was  brought  by  Nelson  Matbew- 
son  and  9  others  by  bill  in  equity,  praying 
the  issuance  of  an  injunction  restraining  the 
defendants,  John  W.  Hoffman  and  Franklin 
Dentler,  from  diverting  the  waters  of  astream 
from  an  artl^cial  channel  back  into  the  orig- 
inal channel.  Decree  for  complaina&Ui.  l>e- 
feodants  appeal. 
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H.  P.  Stewart  and  Dallas  Boudtman,  for 
eomplninaQts.  Hotoelt,  Carr  AJtamard,  for 
defendants. 

LONQ.  J.  The  bin  in  this  cause  is  filed. by 
10  complainants  against  defendants,  Dentler 
and  Hoffman,  to  perpetually  enjoin  them 
from  removing  a  certain  dam,  and  thus  cause 
the  waters  held  back  by  tlie  dam  from  flowing 
across  the  farming  lands  of  complainants. 
The  bill  alleges,  substantially,  that  the  com- 
plainants are  seTerally  the  owners  of  certain 
parcels  of  real  estate  particularly  described  in 
the  bill  of  complaint,  and  situated  in  the 
township  of  Mendon,  St  Joseph  county,  and 
state  of  Michigan,  and  at  the  time  of  com- 
mencement of  this  suit  were  occupying  re- 
spectively the  premises  so  owned  by  them. 
That  prior  to  the  year  1844  a  natural  and  per- 
petual stream  of  water,  called  the  "Little 
Portage  River,"  crossed  from  an  eaateriy  di- 
rection over  the  parcels  of  land  owned  fay 
them,  and  emptied  into  the  "Llg  Portage  Riv- 
er, "  so-called,  on  section  24,  In  Tarlt  town- 
Bhip»  which  was  a  point  westerly  of  the  lands 
owned  by  the  complainants.  That  on  the  mar- 
gin of  said  stream,  and  across  the  several 
parcels  of  land  now  owned  by  the  complain- 
ants, was  a  large  amount  of  bottom-land, 
vfaicfa,  wliile  the  stream  ran  through  it,  was 
wet  and  cold  by  reason  of  the  waters  of  the 
streams  flowing  over  and  percolating  through 
Buch  bottom-lands,  and  thereby  said  bottom- 
lands were  made  worthless,  and  could  not  be 
made  valuable  for  fiitming  or  any  other  pur- 
pose, and  tliat  no  crops  eould  be  raised  there- 
on by  reason  of  the  w^ter  so  percolating 
through  and  flowing  on  aiUd  lands;  and  1^ 
reason  of  said  wet  lowlands  along  said  stream 
the  public  health,  and  especially  the  health  of 
the  persons  living  near  the  same*  was  detri- 
mentally affected.  About  1844  one  EUsha 
Doane  caused  to  be  dng  a  race  from  the  Little 
Portage  river  to  the  St.  Joseph  river, — the 
St.  Joeeph  river  lying  one  mile  south  of 
where  the  race  intersected  the  Little  Portage 
river, — and  this  point  of  intersection  was 
east  and  up  Uie  stream  from  the  lands  now 
owned  by  the  complainants.  That  after 
Doane  had  dug  the  race  heconstructed  a  dam 
across  the  Little  Portage  river  at  a  point 
whwe  the  race  Intersected  It,  and  stopped  the 
flow  of  the  water  of  the  Utile  Portage  river 
in  its  original  channel,  and  diverted  the  wa- 
ters of  the  stream  into  the  artiflcl^  channel 
dug  by  him.  This  diversion  of  the  waters  of 
the  Little  Portage  river  was  made  by  Doane 
for  the  purpose  of  creating  a  water-power  at 
the  village  of  Hendon.  through  which  it 
passed,  Aftertbedivendon  Doane  construct* 
ed  a  dam  near  the  St.  Joseph  river,  and  took 
the  waters  of  the  Uitle  Port^e  river  through 
the  race,  as  above  stated,  and  made  a  water- 
power  at  this  point,  and  on  the  water-power 
mills  were  built,  among  others,  a  flourlng- 
mill.  and  this,  with  otlier  machinery,  was 
operated  uninterruptedly  from  1844  to  1882. 
when  the  dam  broke  away,  and  has  not  since 
been  rebuilt;  but  that  the  water  continued  to 


be  diverted  from  the  Little  Portage  river  down 
through  the  old  race  and  through  the  old  mill- 
pond  ever  since  1844,  and  still  continues. 
That  Doane,  and  those  claiming  under  him, 
continued,  from  a  period  since  1844  to  the 
present  time,  to  occupy,  use,  and  divert  the 
water  from  the  Little  Portage  river,  and 
have  continually  diverted  it  through  said 
race,  and  thereby  removed  it  from  flowing 
across  said  lands  owned  by  the  complainants, 
and  it  has  not  flowed  across  the  same  for  a 
period  of  about  43  years  prior  to  the  time  of 
Bling  the  bill  of  complaint.  That  the  diver- 
sion of  the  water  of  the  Little  Portage  river 
by  said  Doane,  and  thoseclaiming  under  him, 
continued  peaceably  and  uninterruptedly,  and 
by  the  tacit  consent  of  all  the  parties  inter- 
ested, for  more  than  40  years  last  past;  and 
that,  by  the  long,  peaceable,  and  uninterrupt- 
ed diversion  of  said  stream  of  water  from 
flowing  across  the  lands  owned  by  the  com- 
plainants, their  lands  have  bec(»De,  and  are 
now,  freed,  relieved,  and  unincumbered  in 
law  fr<Hn  the  flowing  of  the  waters  of  said 
stream  across  said  lands;  and  any  and  all 
riglits  of  any  otlier  persons,  which  might 
otherwise  have  existed,  to  have  the  stream  of 
water  flow  across  said  lands  have  become 
barred,  concluded,  and  estopped  by  reason  of 
the  great  length  of  time  during  which  said 
diversion  hasoontinued.  Thatoon^rfainants 
became  the  owners  of  their  several  parcels  of 
land  since  the  dirnrslon  of  tlie  water  of  the 
Little  Portage  river,  and  they  purchased  their 
lands  knowing  that  no  stream  of  water  inoum- 
bered  them,  and  believing  that  said  stream  of 
wat/at  would  remain  diverted  in  the  same  man- 
ner that  It  has  been  so  long  diverted.  That 
by  reason  of  tlie  diversion  of  said  stream  of 
water  from  their  said  lands  the  low  bottom- 
lands adjoin!  ng  the  original  bed  of  tin  strewn 
have  become  dry,  and  in  a  good  condition  for 
cnltivatUm;  That  complainants  have  been  to 
a  oontidemble  labor  and  expense  in  preparing 
and  fitting  said  lowkindsupon  said  respective 
premises  fur  cultivation,  and  ttiat  they  are 
now,  and  for  years  have  been,  cultivating  a 
considerable  portion  of  the  same,  raising  crops 
therecm,  and  such  lands  have  now  become  the 
most  valued  portion  of  Uielr  forming  lands; 
and  that  while,  with  tbe  water  on,  tht^  wen 
worthless,  they  are  now  worth  960  ptx  acre 
and  npwuds,  and  the  amount  of  such  lands 
owned  by  each  aggregate  about  880  to  400 
acres.  That  all  at  their  said  lands  are  simi- 
larly located  to  the  old  channel  of  the  Little 
Portage  river,  and  would  be  similarly  affect* 
ed  by  the  return  of  tbe  water  *it  tbe  stream 
to  tbe  (dd  channel.  That  they,  and  those  un- 
der whom  th^  claim,  have  aninterruptedly. 
and  for  mure  than  40  years  last  past,  enjoyed 
and  occupied  their  respective  parcels  of  land 
freed  and  unincumbered  of  the  waters  of  said 
river.  Tliat  since  thediversionof  the  waten 
of  tbe  Little  Portage  river,  at  a  point  known 
as  "Parkville.**  about  one  mile  below  the 
point  where  the  Little  Portage  river  original- 
ly emptied  into  the  Big  Portage,  a  dam  and 
water-power  has  beui  uected»  aud  on  tliia 
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w^sispower  several  y^n  ago  was  ertcted  a 
flouTlnf{-iD{11,  and  which  since  has  been  oper- 
ated, and  the  same  is  now  being  operated,  by 
Franklin  Dentler,  one  of  the  dpfendants. 
Tliat  since  the  diversion  of  said  Little  Portage 
a  dam  and  water-power  were  erected  across 
the  Big  FOrtage  river  about  eight  miles  below 
Farkville  water-power,  and  a  flourlng-mlU  waa 
erected  on  that,  and  the  same  is  being  used  by 
thedefendant  John  W.  Hoffman.  That  said 
Dentler  and  Hoffman,  defendants,  have  re* 
cently  conceived  a  scheme  of  diverting  the 
water  of  the  Little  Portnge  river  from  and 
out  of  the  channel  through  which  it  has  so 
long  flowed,  as  above  stnt^,  and  to  turn  back 
tlie  stretim  of  water  again  into  tlie  old  aban- 
doofd  channel,  upon  and  across  the  lands  of 
coinpltiinant.  Ttiat  defendants,  just  heton 
the  filing  of  the  bill  of  complaint  in  this 
cause,  had  notified  complainants  that  they 
proposed  to  turn  the  waters  back  into  the  old 
cliHiinel,  as  above  stated.  That  the  defend- 
ants insisted  that  they  had  the  right  to  turn 
tiie  same  back,  and  to  use  thp  water  for  their 
water-powers,  and  they  threjiteupd  to  do  so, 
and  would  do  so,  unless  tliey  were  restrained 
by  injunction.  Complainants  further  state 
that  the  turning  of  tiie  waters  of  said  stream 
into  the  original  channel  is  threatened  by  de- 
fendants, and  if  done  that  it  will  result  in  Ir- 
reparable injury  to  them.  That  if  the  waters 
are  so  caused  to  flow  in  the  old  channel,  across 
said  lands,  the  same  would  cause  the  bot- 
tom-lands belonging  to  complainants  to  be* 
come  wet  and  cold,  and  render  them  worth- 
less for  farming  purposes,  and  they  would  be 
valueless  for  any  purpose;  and  that  the  crops 
growing  upon  said  lands  would  be  destroyed, 
and  compialnants  would  be  deprived  of  the 
nee  and  value  of  said  bottom-lands,  and  each 
would  be  damaged  more  than  9100.  That 
the  lands  adjoining  are  low,  and  the  flow  of 
water  is  but  slight,  and  as  a  result  the  lands 
would  be  wet  and  overflowed  by  the  percola* 
tion  of  the  water.  That,  during  the  time  the 
old  channel  has  not  been  used.  ve^^tHble  mat- 
ter has  accumulated  and  grown  up  thereon, 
and  to  return  the  water  into  the  old  channel 
again  would  result  detrimentally  to  the  pub- 
lic health,  and  especially  to  the  health  of  the 
oomplainanls,  who  reside  near  the  old  chan- 
nel. That  the  air  would  thereby  be  filled 
with  malaria  and  poisonous  gases  and  foul 
odors^and  complainants'  healih  and  comfort 
thereby  detrimentally  affected,  and  that  this 
would  continue  from  year  to  year,  while  said 
waters  were  so  allowed  to  flow.  The  bill  al- 
leges that  the  acts  ttireatened  by  the  defend- 
ants are  unlawful,  and  against  the  complain- 
ants* rights,  and  detrimental  to  the  public 
health  generally,  and  especially  to  the  health 
of  cotiipliiinants,  who  live  so  near  the  lands 
thus  to  be  affected.  The  prayer  of  the  bill 
is  lliat  the  defendants  b&  required  to  an- 
swer the  bill,  but  not  under  oath,  and  that  it 
he  decreed  that  the  complainants'  lands  above 
described  be  freed  and  unincumbered  of  and 
from  Uie  waters  of  the  Little  Portage  river, 
and  that  the  same  cannot  be  caused  to  flow  in 
T,43N.w.no.l9--fi6 


said  old  channel,  across  complainants*  lands, 
by  the  defendants,  and  that  complainants' 
lands  are  freed  from  any  servitude  of  the  wa- 
ters of  said  Little  Portage  river  that  now 
flow  In  the  above-mentioned  channeL  That 
the  defendants  be  perpetually  enjoined  and 
restrained  from  diverting  the  flow  of  the  wa* 
ter  from  the  Little  Portage  river,  now  flow- 
ing throngi)  the  artiflcial  channel,  and  from 
causing  the  same  to  flow  across  complainants* 
land  through  the  original  bed  of  the  stream, 
and  from  causing  any  of  the  waters  whatso- 
ever to  flow  on  and  across  the  lands  of  the 
complainants;  and  they  also  pray  for  general 
relief  in  the  usual  form. 

On  fliing  the  bill  a  temporary  Injunction 
was  issued  December  30, 1887.  The  answer 
leaves  the  complainants  to  prove  the  title  of 
the  lands  claimed  by  them,  and  the  character 
and  quality  of  the  bottom-lands;  admits  the 
existenoeof  theLlttle  Portage  river;  does  not 
deny  the  diversion  of  the  stream,  bnt  says,  if 
the  race  was  dug,  it  did  not  obstruct  tha 
further  flow  of  the  water;  and  denies  that  all 
the  water  was  so  diverted ;  and  denies  that  the 
diversion  was  continuous.  Defendants  also 
deny  that  the  complainants*  lands  are  freed 
from  the  incumbrance,  admit  the  erection  of 
the  defendants'  mills,  and  that  tbey  have  al-  * 
ways  claimed  the  water.  The  answer  also 
admits  that  they  purpose  closing  up  the  race 
and  restoring  the  water  to  the  old  channd. 
but  denies  that  it  will  injure  complainants* 
land  or  the  public  healtli.  By  the  answer, 
more  fully  stated,  it  is  claimed  by  defendant 
Franklin  Dentler  that  tbe  flouring-miU  at 
Parkville  has  "been  operated  by  bim  for  sev- 
eral years;  that  it  is  erected  along  what  Is 
called  the  "Big  Portage,**  at  the  point  where 
the  Little  Portage  enters  it,  and  he  claims, 
and  always  has  claimed,  that  hQ  is  legally  en- 
titled to  the  flow  of  tbe  water  of  the  Little 
pDrtageriver,in  place  of  a  portion  of  it  which 
is  diverted  and  cut  off  from  the  said  race. 
Defendant  Hoffman,  for  himself,  says  that 
the  flouring-mill  has  for  several  years  last  past 
been  operated  by  him  on  tbe  Big  Portage 
river,  several  miles  below  Parkville,  and  he 
claims,  and  always  has  claimed,  tbe  flow  of 
the  water  forsaid  mill.  Instead  of  a  portion  of 
it  so  originally  cut  off  by  the  digging  of  said 
race.  And  the  defendants,  further  answer- 
ing, say  that,  being  the  owners  by  purchase 
of  Adaras  Wakeman  of  the  waters  of  the  Lit- 
tle Portage  river  at  Mendon,  and  of  the  lands 
through  which  said  race  is  cut,  and  all  fi-an- 
chises  and  riparian  rights  of  said  Wakeman, 
who  was  the  sole  owner  of  the  same  at  the 
time  of  such  purchase,  they  have  conceived 
tbe  idea  that  they  have  the  right,  and  pro- 
pose, to  return  so  much  of  the  waters  of 
the  Little  Portage  river  back  Into  the  original 
cliannel  which  were  so  wrongfully,  unjustly, 
and  injuriously  taken  from  tbem  to  the  uiill, 
owners  who  owned  any  part  of  the  waters  of 
the  Little  Portage  river,  which  purchase  from 
Adams  Wakemiin  was  madeashort  time  ago. 
and  for  the  purpose  of  preventing  further 
litigation.   And  they  f  urtber  say  that,  hy  the 
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purchase  of  said  landB.  franchises,  and  ripa- 
rian rights  of  Adams  Wakeman.  thej  areen- 
titlfd  to  the  use  of  the  water  so  wrongfully 
diverted,  as  they  claim,  and  to  return  said 
waters  to  the  original  channel,  whatever  its 
effect  may  be  upon  ttie lands  of  complainants; 
and  that  complainants  knew  that  these  lands 
were  subject  to  the  rights  and  flow  of  said 
waters. 

On  the  hearing  in  the  court  below,  a  decree 
was  entered  granting  a  perpetuai  injunction, 
according  to  the  prayer  of  the  bill.  Defend- 
ants appeal. 

It  is  claimed  on  the  part  of  the  complain- 
ants that  the  evidence  on  their  part  establishes 
beyond  all  controversy  the  following  proposi- 
tions: First.  Theownershipof  thelandsde- 
scribed  In  the  bill  by  the  respective  parties, 
and  that  tbey  have  owned  and  occupied  them 
for  many  years;  that  the  homes  of  all  of 
them  ara  sltaatqd  near  the  bottom-lands  In- 
volved in  tlie  case;  and  that  the  complainants, 
and  those  under  whom  they  claim,  have 
owned  and  occupied  these  lands  In  the  neigh- 
borhood of  40  years,  continuously.  Seeoud. 
It  la  shown  beyond  all  question  tttut  prior  to 
1844,  while  the  water  was  flowing  through 
the  lowlands  adjoining  the  stream  of  the  Lit- 
tle Portage,  all  the  lands  adjoining  suoli 
stteaoi  were  impregnated  and  soaked  with 
water  to  such  an  extent  that  they  were  snb- 
stantially  valueless;  that  notlilng  oould  be 
raised  upon  them ;  that  the  soil  was  of  such 
«  nature  that  water  passed  easily  and  freely 
through  it;  that  a  goodly  portion  of  the 
land  was  covered  with  wild  flags;  and  that 
the  only  thing  ever  obtained  from  it  while 
the  stream  flowed  through  it  was  the  ordinary 
wild  or  marsh  gran,  of  very  little  value  for 
any  purpose,  and  often  it  became  necessary 
to  carry  this  off,  because  the  water  prevented 
driving  t«uu8  upon  tlie  land  to  get  it.  The 
land,  in  its  original  state,  was  substantially  a 
waste.  Third,  The  fact  Is  also  proven,  with- 
out oontradiction,  that  about  1844  the  water 
of  the  Little  Portage  was  turned  at  a  point 
.  north  of  M^ndon  village,  and  caused  to  run 
through  an  artiflcial  channel  dug  by  Mr. 
Elisha  Doane,  and,  after  being  so  turned,  it 
was  dammed  up  before  it  reached  the  St. 
Joseph  river,  thus  forming  a  water-power, 
on  which  was  located,  and  for  many  years 
were  operated,  mills  of  various  kinds,  such  as 
carding- mi  lis,  turning,  lathes,  saw-mills, 
planing-mills,  chair  factorys,  and  grist-mlUs. 
Fourth.  It  is  shown  by  a  great  amount  of 
testimony  that  after  this  divei-sion  the  flow 
of  the  stream  at  an  ordinary  stage  of  water 
was  subsUmtially  all  through  the  arllQcial 
channel.  During  times  of  freshets,  and  when 
more  than  the  ordinary  water  was  coming 
down  the  stream,  the  water  would  overflow 
all  the  lowlands,  incVuding  that  of  complain- 
ants, but  these  freshets  were  of  short  dura- 
tion, and  usually  in  the  spring  and  fall,  and 
these  still  continue  in  the  same  manner  as 
formerly ;  but  this  did  not  and  does  not  in- 
terfere with  the  complainants  in  the  cultiva- 
tion of  their  lands.   Fifth,  The  diversion  of 


the  yffileT  from  these  lands  had  a  very  bene- 
hcial  effect  upon  them.  The  creek  bottom 
was  composed  of  the  decayed  vegetable  mat- 
ter usual  along  the  streams  of  this  state. 
W^ter  passed  quickly  through  it,  and  so  long 
as  the  stream  had  passed  the  channel  the  soil 
remained  saturated  with  water  to  such  an  ex- 
tent that  nothing  of  value  could  be  grown 
upon  it.  When  the  water  was  removed  all 
of  this  was  changed.  The  lands  soon  became 
dry.  The  ownera  of  it.  at  considerable  ex- 
pense to  themselves,  cleared  it  up  of  such  un- 
derbrush and  obstructions  :ia  were  on  it.  and 
tile  result  was  that  it  became  not  only  good 
farming  lands,  but  in  fact  the  l>est  in  that 
portion  of  the  country.  Better  crops  were 
raised  upon  it  than  upon  any  uf  the  upland; 
and  this,  in  a  section  of  the  country  that  can- 
not be  excelled  in  the  state  in  fertility  of  its 
soil. 

We  think  these  propositions  are  fully  es- 
tablished by  the  evidence.  Under  facts 
so  established,  the  claim  of  the  complainants 
is  tliat  th^  are  entitled  to  the  use  of  their 
lands,  freed  from  this  ineumbnince,  on  either 
one  ot  three  theories:  (I)  That  there  has 
been  a  grant  and  agreement  by  and  between 
the  lower  proprietors  and  tlie  persons  digging 
the  race  that  he  should  take  the  water  off 
these  lands  and  keep  it  off.  (2)  That  they 
have  gained  the  prescriptive  right  to  have  the 
water  kept  off  their  land  by  the  undisputed 
and  uninterrupted  use  of  the  land  free  from 
the  water  for-the  period  required  by  law  fw 
that  purpose.  (3)  That  they  havecontinned 
to  ocenpy  the  lands  freed  from  the  water  for 
such  a  length  of  time  as  that  they  are  now 
protected  in  their  use  by  the  statute  of  limita- 
uons  and  adverse  possession  and  user,  and 
that  defendanto  have  no  longer  the  right  to 
dispossess  them  of  any  part  of  their  lands  for 
the  purpose  of  running  tlie  water  across 
them. 

We  are  satlsAed  from  the  evidence  that  all 
three  of  these  propositions  are  sustained, 
and  that  defendants  have  now  no  right  to 
take  down  the  dam,  and  cause  the  wmrs  of 
the  Little  Portage  river  to  flow  across  com- 
plainants' lands.  Prior  to  1B44,  and  perht^)S 
for  a  period  less  than  20  years  thereafter, 
the  complainants  and  their  grantors  had  the 
right  to  the  flow  of  those  waters  through 
ttieir  natural  channel,  which  was  across  their 
lands,  and  making  their  way  into  the  Big 
Portage.  During  tliat  year  Hxia  dam  was 
ereet^.  and  has  been  kept  and  maintained 
ever  since,  causing  all  these  waters,  except 
during  the  spring  and  fall  freshets,  to  flow 
through  an  artiflcial  channel,  then  cut  from 
the  stream  above  complainante'  lands,  to  and 
through  the  village  of  Mendon,  and  the 
waters  flowing  thence  into  the  St.  Joseph 
river.  These  waters,  so  diverted  from  the 
natural  bed  of  tjie  stream,  have  been  used  by 
the  defendante  and  their  grantors  from  that 
time  until  the  present,  and  the  diversion 
has  been  continuous,  exclusive,  and  adverse 
to  the  complainants,  and  all  the  land-owners 
below  where  the  dam  was  erected  to  the  Big 
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Portage.  Deffniants  mnke  some  claims  that 
the  proofs  aliow  an  interruption  of  the  use  of 
tbe  waters  during  some  period  of  this  time, 
that  the  dam  was  not  coiistantlj  maintained, 
and  that  a  portion  of  the  waters  were  thus 
permitted  to  flow  down  the  channel  of  the 
old  stream.  We  find  no  evidence  in  the  rec- 
ord that  would  warrant  the  assumption  that 
the  dam  was  out  for  my  length  of  time,  or 
that  the  parties  using  ttie  waters  for  mill 
purposes  at  the  village  of  Mendon  ever  aban- 
doned its  use,  or  assented  to  have  it  carried 
back  into  tbe  old  channel.  This  ose  has  been 
continuous,  open,  and  notorious,  and  the  de- 
fendants and  their  grantors  have  had  theex- 
clusive  use  and  enjoyment  of  these  waters  ev- 
er since  the  erection  of  this  dam,  so  far  as 
the  complainants  are  concerned,  and  such  use 
has  been  adverse  to  the  complainants.  Dur- 
ing all  this  time  the  complainants,  as  well  as 
all  others  who  might  have  an  interest  in  the 
use  of  these  waters  below  the  dam,  have  ac- 
quiesced, so  far  as  shown  hj  this  record,  in 
the  use  made  by  the  parties  diverting  and 
using  it.  Nottiing  more  is  requisite  to  es- 
tablish the  right,  at  least,  of  the  parties  who 
have  so  long  continued  its  use. 

If  complainants  had  Qle.i  their  bill  to  re- 
move the  dam,  and  claimed  the  right  to  hjive 
tbe  waters  flow  again  through  the  o]d  chan* 
nel,  under  the  facts  proven  in  this  case,  such 
claim  must  have  been  denied,  for  the  facts 
show  a  prescriptive  right  In  tbe  defendants  to 
have  the  waters  continued  to  Qow  through, 
the  channel  made  in  1844.  The  rights  of  the 
complaiaants  and  their  grantors  In  these 
waters  were  cat  off  when  the  dam  was  Brst 
constructed,  and  tbe  computation  of  time  be- 
gins when  the  injury  or  invasion  of  theown- 
era'  rights  begins.  The  use  by  the  defend- 
ants and  their  grantors  being  continuous, 
exclusive,  and  adverse,  and  the  complain- 
ants having  ai-'quiesced,  such  use  and  enjoy- 
ment would  ripen  into  a  right  after  the  lapse 
of  20  years.  It  follows  that  these  rights  and 
duties  must  be  reciprocal.  If  complainants 
could  not  compel  the  return  of  the  waters 
into  the  old  channel,  and  defendants'  use  hud 
ripened  into  a  right  to  have  the  waters  car- 
ried through  the  artiticial  channel,  made  in 
1844,  by  what  reasoning  can  it  be  claimed 
that  the  defendants  may.  as  a  matter  of  right, 
compel  the  couiplainiints  to  again  receive  the 
waters  through  its  origtital  channel,  and  per- 
mit it  to  flow  acioss  tbeir  farms?  The  de- 
fendants must  stand  in  tlie  shoes  of  their 
grantors,  having  no  other  or  greater  rights, 
8U  far  as  tbe  property  through  which  the 
waters  now  flow  is  concerned;  and  tlieir 
right  to  have  the  water  carried  again  into 
the  Big  Portage,  to  be  used  by  them  f  itr  mill- 
ing purposes,  is  no  jrreater  tlian  tbeir  gran- 
tors* to  that  property,  all  of  wiiom  have 
acquiesced  in  the  use  made  of  the  water  at 
Mendon. 

Tbe  complainants  also  h&ve  the  same 
rfglits  of  protection  from  the  overHow  of 
their  lands  by  this  water  as  their  grantors. 
Such  inchoate^rigbt  passes  by  a  sale,  and  the 


successive  owners  are  In  privity  with  each 
other.  Leonard  v.  Leonard,  7  Allen,  277. 
The  complainants  and  their  grantors,  for 
more  than  45  years,  have  enjoyed  their  es- 
tates freed  from  these  waters,  and  they  can- 
not now  be  compelled  to  receive  tbero.  The 
defendants  have  no  more  right,  nnder  the 
circumstances,  to  change  the  water  from 
the  artificial  channel  back  into  the  original 
channel  than  they  would  to  tura  it  into  any 
other  channel,  or  across  the  land  of  any  oth- 
er person.  The  new  channel  has  become  the 
channel  of  the  stream. 

The  exclusive  enjoyment  of  water  in  a 
particular  way  for  20  years,  wltliout  inter- 
i;uption,  becomes  an  adverse  enjoyment  suf- 
ficient to  raise  presumption  of  title  against  a 
right  in  any  other  person  which  might  have 
been,  but  was  not,  asserted.  This  rule  must 
be  reciprocal,  and  one  who  has  taken  the 
water  from  the  original  channel,  atid  has 
continued  to  divert  and  enjoy  it  for  a  period 
beyond  the  statute  of  limitation  as  to  real  ac- 
tions, cannot  afterwards  be  permitted  to  re- 
store it  to  its  original  state  when  It  will  have 
the  effect  to  destroy  or  materially  fnjui-e  the 
property  of  those  through  or  by  which  it 
formerly  flowed.  Belknap  t.  Tremble,  8 
Paige,  605. 

Defendants'  counsel  contends  that  rights 
in  a  stream  of  water  cannot  be  lost  by  mere 
abandonment.  It  is  true  that  rights  may 
not  be  lost  by  mere  non-user,  but  such  rights 
may  be  lost  by  long-continued  adverse  en- 
joyraent  by  other!.   Gould,  Waters,  §  329. 

Defendants'  counsel  also  contends  that  this 
is  a  navigable  stream,  within  the  ruling  of 
this  court  in  Moore  v.  Sanborne,  2  Mich.  519; 
Ricev.Ruddlraan.lD  Mich.  140;  Booming  Ca 
V.  Speechly,  31  Mich.  336,— and  that  the  pub- 
lic Imve  rights  therei  n.  and  therefore  the  doo 
trine  of  ptescription  is  not  ap{}licable.  Ttie 
stream  itself  does  notliear  evidences  of  nav- 
igability, within  the  ruling  of  these  cases, 
and  the  defense,  under  the  pleadings  and 
proofs  taken  In  the  CBse,  is  not  rested  upon 
any  such  claim. 

The  defendants  claim  the  right  to  turn  the 
stream  back  into  the  old  channel  for  their 
own  private  use,  and  because  they  have  ac- 
quired all  the  rights  of  Adams  Wakeman  at 
Mendon.  The  case  need  not  be  discussed  at 
greater  length,  as  we  are  satisQed,  from  the 
whole  record,  that  the  complainants  are  en- 
titled to  the  relief  prayed. 

The  decree  of  the  court  below  was  In  ao 
cordance  with  the  prayer  of  the  bill,  and 
must  be  alflrmed,  with  costs.  Tbe  other  jus- 
tices concurred. 


Shaw  v.  Chase  et  al. 

{Supreme  Court  of  Mldilgan.   Nov,  8. 1889.) 

EqCITT— AOCODHTIMO. 

On  bill  for  an  acoouatia^  complainant  al- 
leged that  he  was  formerly  a  partner  with  defend- 
aots,  and  on  his  retiring  from  tbe  Arm  a  certain 
amoaat  was  set  aside  to  abide  the  result  of  ezlktinff 
or  threatened  liUgation,  his  oopartaers  paring  htm 
a  sum  which  they  repreuated  to  be  in  full  ot  Us 
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remalnlnfT  Interest;  that  he  was  not  personally 
famtUar  with  the  affairs  of  the  flrm,  but  had  ac- 
cepted said  snm  on  the  representations  of  faU  co- 
partners, who  had  deceived  aod  defrauded  him ; 
and  that  he  was  entitled  to  his  share  of  the  re- 
served fund,  as  the  some  was  not  needed  for  the 
purpose  designated.  Held,  that  the  bill  sets  out  a 
Bubstantial  fraud,  and  a  right  to  an  acoouDUng, 
and  that  the  demurrer  thereto  was  properly  over- 
ruled.  Sherwood,  C.  J.,  dissenting. 

Appeal  from  ci  rc  u  i  t  cou  rt,  Xala  mazoo 
county. 

Action  by  Marshall  B.  Sbawagainst  Neh^- 
miah  Cliaie,  Frank  J.  Henry,  and  Fred  A. 
Taylor,  copartners  under  the  Qrm  names  of 
Cliasp,  Taylor  &  Co.,  ChnsOt  Henry  &  Co., 
and  F.  J.  Henry  &  Co..  alleging  fraud  on  the 
part  of  defendants  in  the  settlement  of  tlie 
partnership  afTairs  of  the  tirm  of  which  the 
complainant  was  formerly  a  member,  and 
asking  fur  an  accounting.  The  demurrer  to 
the  complaint  was  overruled*  and  defendants 
appeal. 

Bdwards  A  Stetoart,  {Osbom  dk  Mills,  of 
counsel,)  for  appellants,  O.  T.  Tut/iiU  and 
Hotoard  A  £003,  for  appellee. 

Campbell,  J.  This  case  was  decided  be- 
low on  demurrer  to  ttie  bill,  which  was  over- 
ruled, and  defendants  appealed.  Although 
other  grounds  were  taken,  the  statute  only 
allows  us  to  consider,  in  such  a  case,  the  gen- 
eral demurrer;  and  according  to  the  rules  of 
practice  a  general  demurrer  cannot  be  sus- 
tained If  the  bill  makes  out  any  cause  what- 
ever for  equitable  relief.  .  This  bill  sets  out, 
among  other  things,  that  complainant  was 
formerly  partner  with  defendants  in  the 
business  of  dealing  in  certain  kinds  of  agri- 
cultural implements,  and  in  the  fall  of  1887 
sold  out  to  them  his  interest  In  all  but  924,- 
000,  which  was  laid  aside  to  abide  the  result 
ot  some  existing  o^  threatened  litigation ;  that 
he  was  not  personally  familiar  with  the  con- 
dition of  the  business,  and  accepted  the  $16,- 
000  as  the  amount  represented  to  him  by  his 
associates  as  the  sum  to  which  his  interest 
amounted.  The  bill  sets  up  that  he  was  in 
this  deceived  and  defrauded,  and  that  his  in- 
terest wjw  really  a  very  large  sum  beyond 
what  they  represented.  He  also  alleges  and 
claims  that  the  $24,000  is  not  required  to 
meet  the  purposes  for  which  it  was  set  aside, 
and  that  be  should  have  his  one-fourth  of 
that  sum.  or  so  much  as  remains  of  it,  re- 
stored to  him.  This  bill  sets  out  a  substan- 
tial fraud  in  the  sale,  and  a  right  to  an  ac- 
counting for  the  fund  reserved.  Both  of 
these  are  recognized  grounds  of  equitable  ju- 
risdiction, and  they  iavolve  here  the  addi- 
tional element  of  a  Odiiclary  relation,  which 
Is  also  proper  for  equitable  treatment.  This 
beidg  so,  it  is  not  material,  on  this  appeal,  to 
look  into  any  of  the  other  special  grounds  of 
demurrer.  The  court  below  has  decided  them 
against  defendants,  and  ordered  them  to  an- 
swer, and  that  order  we  cannot,  at  this  stage, 
interfere  with.  The  order  overruling  tliedo- 
murrer  must  be  affirmed,  and  the  time  to  an- 
swer enlarged  to  60  days  from  this  decree  oi 
afflruiance. 


Morse,  Chahplin.  and  Long.  JJ..  con^ 
cnrred. 

Shkbwood,  C.  J.,  {dissenttng.)  This  case 
is  before  us  on  bill  and  demurrer,  both  gen- 
eral and  special.  The  demurrer  was  over- 
ruled by  the  circuit  judge,  and  defendants 
took  the  appeal,  which  is  under  the  provis- 
ions of  Act  Ko.  58  of  the  Session  Laws  of 
1883,  p.  47.  This  act  provides  that  "any 
complainant  or  defendant  who  may  think 
himself  aggrieved  by  the  order  overruling  a 
general  demurrer  may  appeal  therefrom  to 
the  supreme  court."  The  case  was  heard 
before  Hon.  Geokgb  M.  Buck,  circuit 
judge,  at  the  Kalamazoo  circuit,  and  the  or- 
der entered  overruling  the  demurrer  Is  in  the 
following  language:  "The  demurrer  of  said 
defendants  to  the  bill  of  complaint  of  said 
complainant  having  been  brought  on  for  ar- 
gument before  said  court,  and  after  hearing 
Messrs.  O.  T.  Tuthill  and  Howard  &  Koos, 
solicitors  for  complainant,  in  opposition 
thereto,  and  Messrs.  Edwards  &  Stewart,  so- 
licitors for  defendants,  and  Messrs.  Osbom 
&  Mills,  of  counsel  for  defendants,  in  support 
of  said  demurrer,  and  after  due  consideration 
of  the  same,  it  is  ordered  by  the  court  that 
the  same  be  and  is  hereby  overruled,  with 
costs  to  be  taxed."  The  point  is  made  by 
counsel  for  the  appellee  that,  the  demurrer 
being  both  general  and  special,  the  order 
overruling  it  was  not  appealable  under  the 
statute,  and  this  raises  the  first  question  pre- 
sented for  our  consideration.  The  counsel 
for  appellees  rely  upon  Turck  t.  Soule.  65 
Mich.  128,  20  K.  W.  iiep.  822.  as  decisive  of 
the  question  In  their  favor.  It  is  true,  in 
that  case  the  demurrer  was  both  general  and 
special,  but  there  are  points  made  in  this 
case,  and  nrged'with  much  force,  which  were 
not  presented  on  the  hearing  in  Turck  v.Soulei 
The  form  of  the  order  overruling  the  demur- 
rer is  the  same  in  both  cases,  but  our  atten- 
tion in  that  case  was  not  then  particularly 
called  to  that  subject.  Indeed,  nothing  was 
said  challenging  its  consideration.  In  this 
case  it  is  claimed  to  be  of  vital  importance  In 
determining  the  point  now  being  considered. 
A  general  demurrer  is  one  going  to  the  mer- 
its of  the  esse  intended  to  be  made  by  the 
bill,  and  when  no  particular  cause  is  assigned 
except  the  folrmulary  required  by  the  practice 
or  rules  of  the  court  that  there  is  no  equity 
in  the  bill,  and  is  always  proper  where  the 
bin  is  defective  in  substance.  Story,  Eq.  Fl. 
§  455.  And  it  such  demurrer  is  overruled, 
ttie  order  entered  is  a  simple  onestating  brief- 
ly the  fact,  and  is  substantially  in  the  form 
used  in  the  present  case,  and  It  excludes  any 
presumption  tliat  the  conrt  passed  apon  the 
special  formal  defects  raised,  irrespective  of 
the  equity  coutained  in  the  bill.  A  special 
demurrer  is  usually  Int^posed  to  teslt  the 
sufficiency  of,  the  Ull  in  point  of  ftirm.  in 
which  case  it  is  indispensable  that  the  partic- 
ular objection  to  the  bill,  and  the  defects 
therein,  shall  be  pointed  ontio  the  demurrer; 
and  when  the  demurrer  interposed  Is  only 
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special,  the  Bame  order  maybe  made  tn  over- 
ruHng  it  as  if  the  demurrei  was  general. 
Mat  where  the  demurrer  is  both  genml  and 
special,  the  order  made.  It  is  insisted  by  coun- 
sei  for  defendants,  shonld  be  different.  It  is 
insisted  it  should  show  to  what  extent  the 
demurrer  hfia  been  passed  upon  by  the  court, 
because  If  the  action  of  the  court  only  related 
to  the  gt'npral  demurrer,  either  party  would 
have  the  right,  under  tiie  statute,  to  appeal 
tlierefroin,  but  if  it  extended  to  botli  then  no 
appeal  can  be  talien.  And  It  is  further  in- 
sisted by  the  defendants'  eoansd  in  this  case 
that,  the  order  entered  being  the  proper  one 
in  overruling  the  general  demurrer,  and  no 
notice  having  been  taken  therein  of  the  points 
miide  upon  special  demnrrer,  and  it  no* 
where  else  In  tiie  recoi-d  appearing  that  they 
were  passed  upon  by  the  ctfurt,  it  should  be 
lield  that  the  decision  was  upon  the  general 
demurrer  only,  and  that,  the  defendants* 
right  to  appeal  depending  upon  the  action  of 
tiie  court,  and  not  upon  its  omission  to  act. 
tlie  Tijfhi  to  appeal  remains  that  noother  rul- 
ing upon  the  point  raised  can  be  made  and 
the  rights  of  the  parties  be  preserved. 

1  think  the  views  of  counsel  are  correct. 
Tliere  can  be  no  question,  I  apprehend,  but 
tlmt  the  demurrer  In  this  case  Is  both  gen- 
eral and  special,  and  I  can  see  no  valid  ob- 
jection to  the  demurrer  being  made  in  this 
form  If  the  bill  shall  be  deemed  objectionable 
in  botli  furms.  If  the  general  demurrer  for 
want  of  equity  includes  all  the  causes  espe- 
cially aasignetl,  the  overruling  of  such  de- 
murrer would  be  still  appealable,  l}ecause  the 
cliief  and  primary  objection  is,  in  alt  such 
cases,  tlial  the  bill  is  without  equity,  and  the 
statute  will  apply.  It  still  remains  to  be 
seen  whether  the  bill  can  be  sustained  under 
the  general  demurrer  pleaded.  In  it,  under 
the  ordisr  made,  the  asslgnraent  of  s[)ecial 
causes  can  tuve  no  effect  except  to  limit  the 
Oeld  of  inve:jtigation,  as  when  such  assign- 
ment is  made  it  is  but  fair  to  presume  no 
otiier  causes  exist  than  those  stated  and  re- 
lied upon.  The  bill  in  this  caseHa  filed  to  ob- 
tain a  dissolution  of  a  cupartnership.  It  al- 
leges fraud  practiced  upun  him  by  defend- 
ants, who  were  his  copartners,  in  a  settle- 
ment lie  made  with  them,  upon  whicli  he 
sold  to  them  his  intei-eat  in  the  lirm  and  its 
business,  and  prays  that  such  settlement  and 
sale,  Itecause  of  siicli  fraud,  may  Iwset  aiide, 
anil  thai  an  accounting  may  be  had.  and  that 
whatever  may  be  found  due  to  him  on  such 
accounting  may  be  decreed  to  be  paid  lo  him 
by  his  copartners,  the  defenclarits.  and  for  an 
injunction.  The  bill  in  this  case  states  in 
Substance  that  in  January,  1881,  lie  became 
a  member  of  the  firm  of  Cliaae,  Taylor  &,  Co., 
whicli  was  composed  of  Cliase,  Taylor,  Bab- 
cock,  and  Gilkey,  by  buying  out  Babcock's 
interest  therein;  that  on  Marcli  11.  1882.  the 
firm  was  dissolved,  and  watt  reorganized, 
and  Frank  J.  Henry  was  taken  in  in  the 
place  of  Gilkey,  ami  the  firm  continued  to- 
gether until  late  in  the  vear  1887,  having  its 
othce  in  Kalamazoo;  tliut  tlie  business  cai- 


rled  on  by  the  firm  was  mannfacturing  and 
aellinK  spring-tooth  harrows  and  cultlvatort 
and  such  other  articles  as  might  be  subs^ 
quently  agreed  upon  tomanufactureandsell; 
that  during  this  same  period  this  company 
organized  another  firm,  under  the  name  of 
Chase,  Hmry  ft  Co.,  wliidi  was  auxiliary  to 
the  other,  in  conducting  its  varied  boslness, 
and  that  after  compliUnant  r^ired  from  said 
Arms  of  Ghaae,  Taylor  ft  Oo.  and  Chase,  Hen- 
ry ft  Ca  tba  remiUntng  members  formed  a 
new  firm,  under  the  name  of  F.  J.  Henry  ft 
Co.,  and  being  really  the  same  as  Chase, 
Henry  ft  Co. ;  that  at  the  time  the  first  of  said 
firms  was  formed  complainant  was  in  com- 
pany with  Chase,  making  and  selling  fan- 
ning-mills.  and  during  the  continuance  of 
the  firm  of  Chase,  Taylor  ft  Co.  complalaant 
was  out  of  the  state  most  of  the  time,  en- 
gaged in  said  fannlng*mill  business  in  Cali- 
fornia: that  the  firm  of  Chase,  Taylor  ft  Co. 
carried  on  Its  buainess  largely,  and  sold  its 
goods  in  different  states,  and  accumulated 
money  and  notes  and  obligations  due  It.  as 
the  complainant  was  informed  by  his  part- 
ners; tliat,  upon  complainant's  returning  to 
Kalamazoo  In  1887,  Gliase  offered  to  sell  his 
Interest  in  the  firms  In  which  complainant 
was  a  member,  and  complainant  was  willing 
to  buy  if  the  other  members  would  do  so; 
but  they  were  unwilling  to  purchase;  that 
complainant  then  proposed  to  sell  bis  inter- 
est In  the  firm  to  the  other  members,  and  his 
proposition  was  accepted,  and  the  sale  was 
made  for  the  sum  of  about  $16,000.  upon  the 
representation  of  the  other  members  as  to  its 
condition,  and  upon  which  he  relied,  and 
upon  their  dealing  fairly  and  justly  with  him; 
and  that  thereupon  he  retired  from  the  firms 
and  their  business,  but  no  actual  dissolution 
was  ever  made  of  either  of  the  firms,  nor  has 
any  full  statement  of  their  affairs  and  busi- 
ness ever  been  made  to  the  complainant; 
that  tlie  acceptance  and  payment  of  the  $16,- 
000  was  an  estimate  made  by  the  other  mem- 
bers; tliat  the  partnership  books  and  accounts 
are  still  in  existence  and  In  possession  of  the 
other  members,  and  now,  as  complainant  be- 
lieves, in  the  possession  of  Chase,  Henry  ft 
Co.;  that  the  partnership  business'  of  the 
firms,  so  far  as  comjilainant  is  concerned,  and 
the  assets  of  the  several  firms  of  which  he 
was  a  member,  are  held  by  the  other  mem- 
bers of  Siiid  firms,  and  that  complainant  is 
anxious  to  close  up  and  have  adjusted  the  co- 
partnerstiipbusiness;  and  that  he  has  request- 
ed of  Chase,  who  has  the  control  and  man- 
agement of  said  firms,  a  final  settlement,  but 
he  has  refused  to  accede  to  the  request.  The 
bill  further  states  that  said  firms  of  Chase, 
Taylor  &,  Co.  and  Chase,  Henry  ft  Co.  are 
largely  indebted  to  complainant  in  assets, 
profits,  and  business,  accruing  while  be  was 
a  partner,  amounting  to  the  sum  of  $150,000, 
and  that  they  ought  to  come  to  a  fair  and  hon- 
est settlement  with  him,  and  pay  him  what 
is  honestly  due  him;  that  said  firms,  as  com- 
plainant is  informed  and  believes,  well  knew 
that  a  larger  sum  was  due  htm  tlian  $16,U00; 
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that  Chase  is  Involved  in  other  large  litiga- 
tions, one  with  complainant;  that  he  has  been 
sued  hy  one  Coonej  for  625,000  and  who  is 
waiting  to  bring  other  suits  against  him  for 
large  amounts,  with  fair  prospects  of  success, 
as  complainant  believes,  (and  complainant 
may  also  cause  suits  for  personal  damages  to 
be  brought  against  him  for  SBO.OOO,)  and 
that  he  is  also  indebted  in  large  amounts  of 
money,  as  complainant  believes,  and  that 
Complainant  hears  and  believes  that  notes  for 
large  amounts  will  be  made  in  the  name  of 
said  firms  unless  the  defendants  are  all  en< 
joined  from  so  doing,  and  from  what  he 
knows  of  Chase  he  believes  he  will  incumber 
his  individuai  property,  to  complainant's 
great  injury ;  that  at  the  time  he  received  the 
•16,000  there  was  about  $24,000  of  the  firm 
assets  deposited  in  the  bank  to  the  credit  of 
Chase,  as  an  indemnity  to  him  against  pos- 
sible loss  In  consequence  of  the  Reed  harrow 
suits,  80  called,  which  had  long  been  in  prog- 
ress in  the  court,  and  which  sum. said  Chase 
Insisted  should  be  set  apart  for  ttiat  purpose; 
and  that  complainant's  Interest  therein  is 
about  $6,000.  which  Chase  withholds  con- 
trary to  Ilia  rights,  and  which  be  is  entitled 
to  have. 

The  fraud  charged  is  either  upon  informa- 
tion and  belief,  or  upon  belief  alone,  and  is 
In  sq,1»tanee  as  follows:  (1)  The  design  of 
Chase  in  offering  to  sell  his  interest  In  said 
Arm  was  a  feint  to  Induce  com^^nant  to  sell 
and  thus  get  him  out  of  the  firms.  This  Is 
stated  upon  belief  alone,  and  no  tacts  are 
stated  upon  which  the  charge  can  be  inferred. 
2)  Upon  Information  and  belief  It  is  charged 
hat  defendants  knew  complainant's  inter- 
est, when  be  sold  out,  was  more  than  816,000, 
and  that  Uiey  fraudulently  concealed  and  de- 
ceitfully misrepresented  the  true  state  of  the 
affi^rs  of  the  Qrm  for  the  purpose  of  getting 
him  outof  it,  and  cheating  him  out  of  a  large 
part  of  his  interest.  (3)  Upon  information 
and  belief  the  bill  charges  that  manipulation 
of  the  keeping  of  the  books  was  had  and  ac- 
counts of  the  firm  which  made  it  app(>ar 
that  some  years  the  firm  made  less  than  they 
did  other  years,  of  which  complainant  knew 
nothing.  (4)  When  he  retired  from  the  Arm 
he  supposed  the  books  had  been  honestly 
kept,  and  he  relied  upon  them,  but  he  Is  in- 
formed and  believes  they  were  not  honest- 
ly kept,  and  he  believes  the  true  account  of 
pruQt  can  be  proved  by  evidence  since  come 
to  light  witlch  will  show  the  firm  largely  in- 
debted  to  him  over  the616/K)0  to  the  amount 
of  $6,000,  and  but  fur  tiie  fraud  and  decep- 
tion practiced  upon  him  he  would  not  have 
taken  the  $16,000.  (5)  Complainant  and  the 
other  members  of  the  firm  sustained  damage 
to  the  amount  of  $150,000,  because  of  Chase's 
obstinacy  in  refusing  to  settle  patent  suits, 
and  comprouiiae  other  claims,  as  will  be  made 
to  appear  by  tlie  proofs,  as  complainant  be- 
liever. 

The  foregoing  Is  a  sufficient  statement  to 
show  the  ctiaracter  of  the  bill.  It  is  very  ev- 
ident that  the  fraud  alleged  against  the  com- 


platnanVs  partners  constitutes,  and  was  In- 
tended to  constitute,  ttie  grievances  of  the 
bill.  Without  these  allegaUons  it  is  not  pre- 
tended the  blU  conld  for  a  moment  be  sus- 
tained. It  is  one  for  relief,  on  the  ground  of 
fraud,  and  in  such  case  it  is  not  sufficient  to 
charge  the  fraud  In  general  teroxs,  but  It 
should  state  the  particular  acts  of  fraud,  and 
tlie  facts  from  which  it  Is  inferred.  And  the 
same  is  true  of  a  bill  to  open  or  set  aside  a 
settlement  of  an  account.  It  is  not  sufficient 
to  allege  generally  that  it  is  erroneous,  but 
the  specific  errors  wherein  it  Is  alleged  to  be 
Incorrect  should  be  pointed  out.  Story,  £q. 
PI.  §  251;  Palmer  v.  Mure.  2  Dick.  48»; 
Munday  v.  Knight,  3  Hare,  497;  Knight  v. 
Bampfeild,  1  Vern.  180:  Hunter  v.  Daniel,  4 
Hare,  482;  Johnson  r.  Curtis,  3  Brown,  Cb. 
265;  Taylor  v.  Haylln,  2  Brown,  Ch.  810; 
Gage  V.  Parmelee,  87  111.  829.  It  is  true,  one 
who  complains  of  fraud  need  only  set  forth 
in  his  bill  "the  substance  of  the  transaction 
and  the  result, "  and  evidence  that  the  mode 
of  consummating  the  fraud  varies  in  some 
respects  from  the  manner  charged  is  no  rea- 
son for  denying  the  relief,  because  In  this 
respect  the  bill  may  be  amended  at  the  heai^ 
ing.  The  substance  of  the  transaction,  how- 
ever, must  always  be  stated,  and  which  is 
the  acts  constituting  the  fraud,  and  the  facts 
from  which  the  court  is  asked  to  Infer  it. 
The  evidence  of  these  facts  need  not  be  stated, 
but  the  facts  themselves  are  essential,  and 
especially  Is  this  the  case  when  the  fraud 
charged  is  upon  Information  and  lielief  of  the 
party  sieging  It.  The  facts  only  which  are 
relevant  and  well  pleaded  are  admitted  a 
demurrer.  It  does  not  admit  oinoluslons  of 
iaw  when  stated,  nor  Inferences  drawn  by 
the  pleader  from  the  facts  stated.  Story,  Eq. 
Fl.  gg  452,  453;  Coop.  Eq.  PI.  111.  And 
we  ma^  say,  furt^ier.  a  demurrer  only  admits 
matters  positively  alleged  in  the  bill,  and  "not 
every  fanciful  pretense  suggested,"  nor  loose 
and  vague  statements.  Story,  £q.  Fl.  g  250; 
Frletas  v.  Dos  Santos,  1  Toungeft  J.  574. 
Tlie  grounds  of  demurrer  stated  specially  are 
those  relied  upon  as  supporting  the  general 
demurrer.  WiUi  these  general  rules  in  view 
these  several  grounds  of  demurrer  will  now  be 
considered.  They  are:  "Fint,  That  com- 
plainant, in  and  by  his  said  bttl,  alleges  no 
facts  which  in  law  constitute  misrepresentap 
tion  or  fraud,  or  from  wlilch  any  legal  infer- 
ence thereof  can  be  drawn  on  the  part  of  de- 
fendants towards  him,  entitling  him  to  the 
relief  prayed  In  and  by  said  bill  Second. 
The  complainant,  in  and  by  his  said  bill,  only 
imputes  fraud  In  loose  and  indefinite  terms, 
and  does  not  charge  it  specifically.  Third* 
The  complainant,  in  and  hy  his  said  bill,  in 
its  allegations  of  fraud  and  deception  by  de- 
fendants in  the  keeping  of  the  books  it  ac- 
count of  the  partnership  business,  does  not 
allege  what  the  items  or  entries  of  the  ac- 
counts are,  alleged  as  fraudulent,  or  In  what 
respect  they  are  fraudulent.  Fourth,  The 
complainant,  in  and  by  his  said  bill  of  com- 
plaint,  alleging  fraudulent  mlsstatementa 
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and  concealments  by  defendants  regarding 
the  copartnership  business  and  acf»unts,  does 
not  state  what  were  such  misstatements  and 
concealments,  i.  e.,  what  was  and  wherein 
misstated,  and  what  was  concealed.  Fifth. 
The  complainant,  in  and  Iqr  his  said  bUt  of 
complaint,  does  not  allege  specific  acts  of  de- 
fendants as  fraudulent,  and  he  states  no  spe- 
cific facts  from  which  this  imputed  fraud  of 
defendants  is  a  legal  infere'iice.  Sixth.  The 
complainant,  in  and  by  his  said  bill  of  com- 
plaint, wherein  he  claims  that  the  settlement 
and  sale  of  his  interest  in  the  Brmsof  Chase, 
Taylor  &  Co.  and  Chase,  Henry  ft  Go.  to  de- 
fendants should  be  avoided  on  the  ground  of 
the  fraud  of  the  defendants,  does  not  allege 
that  he  has  rescinded,  or  ofTered  to  rescind, 
sach  settlement  and  sale,  nor  allege  that  he  is 
ready  and  witling  to  put  defendants  in  atatu 
quo.  Serjenth.  That  it  appears  by  and  from 
said  bill  of  complaint  that  the  alleged  924,000 
of  assets  of  the  firm  of  Chase,  Taylor  &  Co.. 
deposited  in  bank  hs  an  indemnity  to  defend- 
ant Cbase,  for  which  complainant  prays  an 
account,  was  a  trust  fand  set  aside  to  meet 
and  pay  liabilities  that  might  be  adjudged 
and  decreed  against  said  firm,  and  litigating 
expenses  in  suits  pending  and  to  be  com- 
menced against  said  firm;  and  that  complain- 
ant's interest  in  said  fund  is  contingent  upon 
the  suits  pending  and  prospective  being  at 
an  end,  and  the  trust  executed,  and  a  residue 
remaining;  and  complainant.  In  and  by  his 
said  bill,  does  not  allege  that  said  suits  were 
ended,  the  trust  executed,  leaving  a  residue 
of  such  fund,  etc.,  remaining.  Eighth. 
That  the  material  matters  stated  and  charged 
In  said  complainant's  bill  are  not  staled  as 
facts  upon  his  knowledge,  but  upon  his  In- 
formation and  belief,  and  are  so  stated  in  a 
loose,  indefinite,  and  uncertain  manner,  and 
complainant  does  not  state  the  sources  of  his 
Information  and  belief,  nor  the  facts  upon 
which  his  information  or  belief  are  founded." 

A  careful  reading  of  complainant's  bill,  I 
think,  fully  sustains  each  of  these  eight 
grounds  of  objections  thereto.  Several  para> 
graphs  of  the  bill  are  ingeniously  drawn,  as 
if  the  plea<ler  desired  to  obscure  the  facts 
whicl*  ought  to  exist,  if  the  conclusions  or 
inferences  stated  in  place  thereof  are  correct. 
Such  pleading  clparly  falls  within  the  mis- 
chief contemplated  by  the  rules  above  stated, 
and  whicli  they  were  intended  to  obviate. 
Other  statements  of  fraud  are  loosely  made 
and  vaguely  charged,  also,  in  violation  of 
such  rules  upon  that  subject.  Defendant's 
ninth  ground  of  demurrer  is  as  follows: 
"That  said  bill  of  complaint  is  multifarious, 
in  that  it  is  exhibited  against  ttie  Arms  of 
Chase,  Taylor  &  Co.  and  Chase,  Henry  &  Co. 
and  F.  J.  Henry &Co..  defendants,  and  Fred- 
erick A.  Taylor,  Frank  J.  Henry,  and  Nehe- 
mlah  Chase,  as  defendants,  the  said  bill  being 
exhibited  against  thesaid  Nehemiah  Chase,  in- 
dividually, as  defendant,  for  the  acrounting 
for  a  trust  fund  of  which  he  Is  trustee,  and 
which  is  for  a  distinct  matter  and  cause  from 
the  matters  for  which  said  other  defendants 


are  asked  to  account,  and  in  which  the  otho- 
defendants  are  not  in  any  manner  interested." 

I  have  no  doubt,  upon  the  position  taken 
by  the  counsel  for  defendants,  upon  the  ninth 
ground  of  demurrer  being  correct,  although 
it  must  be  conceded  that  there  is  no  positive, 
inflexible  rule  as  to  what  in  a  court  of  equity 
constitutes  multifariousness,  which  is  fatal  to 
the  suit.  And  courts  have  always  felt  it  their 
duty  to  exercise  a  sound  discretion  in  deter- 
mining whether  the  subject-matters  of  a  suit 
are  properly  joined  or  not,  and  "all  that  can 
be  done  In  each  particular  case  as  it  arises  is 
to  consider  whether  It  comes  nearer  to  the 
class  of  decisions,  where  the  objection  Is  held 
to  be  fatal,  or  to  the  other  class,  where  it  is  held 
not  to  be  f^Ul. "  Story,  Eg.  Pi.  6  589;  Campbell 
v.  Mackay.  lMylne&C.621;  Oliver  v.  Platt. 
3  How.  412.  There  are  cases,  however,  in 
which,  all  the  anthorities  agree,  the  objection, 
when  properly  taken,  should  prevail,  andtlie 
case  not  be  allowed  to  go  further  in  its  present 
condition,  and  It  is  equally  well  settled  that 
demurrer,  which  is  wwa^  special  in  such 
cases,  is  the  proper  mode  of  procedure  to  ob- 
tain relief;  but  coui-ts  will  not  be  technical  to 
favor  this  defense  when  equity  between  the 
parties  can  be  attained,  and  a  joinder  of  par- 
ties or  of  Bubject-raattersor  misjoinder  of  the 
same  will  be  overlooked  where  neither  can  do 
barm.  Jen.  Ch.Fr.  26;  Hammond  v.  Bant, 
Walk.  Ch.  214;  Wales  v.  Newbold,  9  Mich. 
81;  Reed  v.  Wessel,  7  Mich.  189;. Payne  v. 
Avery,  21  Mich.  524.  This  point,  however, 
need  not  be  further  considered,  as  under  the 
views  above  expressed,  upon  the  nature  and 
scope  of  the  order  appealed  from.  It  must  be 
held  the  circuit  judge  did  not  pass  upon  any- 
thing necessarily  included  under  the  special 
demurrer,  and  it  is  his  action  alone  that  Is 
u  uder  review,  I  think  the  order  of  the  ctrcult 
judge  should  be  reversed. 


FiiiEB  V.  Files. 
{Supreme  Court  of  MichiQivn.  Nov.  8,  1888l) 
DivoEOE—AuMoiTT— Gomnm, 
la  prooeedingB  for  divorce  from  bed  and 

board  the  court  may  adjudge  the  defendant  ^llty 
of  contempt  for  refusal  to  obey  the  order  for  pay- 
ment of  temporary  alimony,  though  there  Is  pend- 
ing a  plea  ox  former  adjudlcatioD,  bad  in  a  prior 
action  for  divorce  between  the  same  parties, 
wherein  defendant  denied  the  validity  of  the  mar- 
riage therein  alleeed,  which  was  of  a  prior  date  to 
the  alleged  marriage  in  salt.  CAaiFBELi.,  J.,  dla^ 
seoting. 

Appeal  from  circuit  court,  Wayne  county; 
C.  J.  ItEiLLT,  Judge. 

Action  for  divorce,  brought  by  Cassie  E. 
Filer  against  Thomas  W.  Filer.  Pending 
the  action  an  order  was  made  adjudging  the 
defendant  guilty  of  contempt  for  reCuaal  to 
obey  an  order  for  the  payment  of  temporary 
alimony.    Defendant  appeals. 

Qtorge  H.  J*enniman,  for  complaiusnt. 
Alfr&i  Russell,  for  defendant. 

Morse,  J.  On  the  11th  day  of  April.  1889, 
the  complainaat  filed  her  bill  in  the  Wayne 
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circuit  court  In  chancery,  alleging  marriage 
with  the  defendant  at  Post  Hope,  Ont.,  in  the 
month  of  January,  1874;  and  that  two  chil- 
dren were  horn  of  said  marriage,  to-wit, 
Claude,  horn  June,  1875,  and  Adelbert,  born 
March  5,  1879.  She  further  alleges  brutal 
and  cruel  treatment  hy  the  defendant.  She 
also  Hvei'B  that  shortly  after  the  birth  of  her 
first  child  the  defendant  informed  her  that 
she  was  not  his  wife;  that  he  had  a  legal  wife 
living,  to-wit,  one  Mary  A.  Filer.  That  aft- 
erwards, on  the  4th  day  of  March,  1881,  the 
8:iid  defendant  procured  a  divorce  from  the 
said  Mary  A.  Filer  in  the  circuit  court  for 
tlie  county  of  Oakland,  in  cbancery.  That 
in  a  few  weeks  thereafter  the  complainant 
and  defendant  proceeded  to  VTaterloo,  in  the 
state  of  New  York,  and  were  there  again 
married,  before  William  H.  Burton,  a  justice 
of  the  peace.  That  this  marriage  whs  fol- 
lowed by  cohabitation  as  husband  and  wife. 
That  said  j  ustice  delivered  a  certificate  of  the 
marriage  to  said  defendant,  who  afterwards 
tore  up  and  destroyed  the  same.  Complain- 
ant aiso  shows  in  her  said  bill  that  the  de- 
fendant has  for  a  number  of  years  last  past 
been  living  in  open  and  notorious  adultery 
with  a  woman  named  Ueaubien;  and  that  she 
is  informed  that  tdis  woman  claims  to  be 
married  to  him.  She  further  aveis  that  the 
{ftfendant  has  made  false  charges  of  improp- 
er conduct  against  her,  and  induced  others 
to  do  ao.  ,  That  fur  the  past  three  years  he 
has  not  supported  her,  or  her  said  children. 
She  avers  that  she  has  been  a  resident  of  this 
state  "for  mure  than  one  year  immediately 
preceding  the  filing  of  this,  tier  bill  of  com- 
plaint." She  prays  temporary  alimony,  so- 
licitor's fees,  and  expenses  of  suit,  and  ttiat  a 
decree  from  bed  and  board  be  granted  her, 
with  care  and  custody  of  the  children,  and 
such  other  relief  and  remedyasmay  be  agree- 
able to  equity  in  the  premises.  She  also  filed 
a  petition  for  temporary  alimony,  etc.  A 
copy  of  this  petition,  and  notice  of  motion 
for  an  order  upon  said  petition,  to  be  heard 
April  22,  1889,  was  served  on  the  defendant 
April  15,  1889.  On  the  20th  of  April,  1889, 
the  defendant  filed  and  served  a  plea  in  the 
cause.  This  |riea  set  forth  a  former  adjadi- 
cation  between  the  parties,  in  substanoe  as 
follows:  That  on  the  10th  day  of  August, 
1885,  the  complainant  filed  a  bill  for  divorce 
In  the  same  couit,  and  praying  a  decree  from 
the  bonds  of  matrimony,  on  the  ground  of 
extreme  cruelty;  that  in  aald  bill  she  alleged 
marriage  with  defendant  at  Port  Hope,  Ont., 
on  the  22d  day  of  Januiu-y,  1874,  and  that 
the  parties  lived  and  cohabited  as  husband 
and  wife  from  that  time  until  August  10, 
1885.  She  made  no  allegation  of  second  mar- 
riage. The  defendant  answered  this  first 
bill  under  oath,  denying  ttie  marriage  at  Port 
Hope,  and  averring  that  at  the  time  of  such 
alleged  marriage  he  had  a  lawful  wife  then 
living.  He  also  denied  cohabitation  with 
complainant  as  her  husband,  as  alleged  in 
the  bill,  but  admits  that  he  bad  intercourse 
with  complainant,  who  knew  that  he  bad  a 


lawfal  living  wife.  That  complainant  r^ 
fused  to  "go  through  any  marriage  ceremony 
with  this  defendant  before  any  minister,'* 
and  after  the  4th  day  of  March.  1881,  refused 
to  permit  the  defendant  to  have  further  in- 
tercourse with  lier,  and  has  cohabited  with 
otiier  men,  and  Is  intemperate;  and  since 
said  day  this  defendant  lias  not  had  inter- 
course with  her.  "Any  children  borne  by  the 
complainant,  if  the  fruit  of  intercourse  with 
this  defendant,  were  born  out  of  wedlock." 
He  also  denied-  all  charges  of  cruelty,  or  any 
misbehavior  charged  in  the  bill  of  complaint. 
The  answer  was  not  replied  to;  and  there- 
after the  cause  was  heard  on  bill  and  answer, 
and  the  bill  dismissed.  The  decree  of  dis* 
missal  was  duly  enrolled,  Wiis  not  appealed 
from,  and  now  stands  not  reversed  and  of 
record  in  said  court.  This  plea  was  on  oath. 
On  the  29th  day  of  April.  1889.  an  order  was 
made,  un  the  hearing  of  the  petition  for  tem- 
porary alimony,  th^  the  defendant  pay  to 
said  complainant,  or  her  solicitor.  SIO  per 
week  from  the  date  of  the  filing  of  the  bill, 
as  temporary' alimony,  and  S50  solicitor's  fees. 
The  defendant  refused  to  comply  with  this 
order,  and  such  proceedings  were  had  there- 
after that  an  order  adjudging  him  guilty  of 
contempt  in  so  refusing  was  made  May  14, 
1889.  From  this  order  defendant  appeals. 
The  plea  in  the  cause  of  former  adjudication 
was  not  replied  to,  but  was  noticed  for  bear- 
ing by  the  solicitor  for  complainant.  It  is 
claimed  by  the  solicitor  for  the  defendant  that 
the  ptea  must  be  taken  as  true,  and  that, 
tlierefore,  it  was  a  complete  bar  to  the  appli- 
cation for  alimony;  citing  Edgar  v.  Buck,  65 
Mich.  356,  S2  N.  W.  Bep.  644.  But  the  pres- 
ent bill  is  filed  for  a  divorce  from  bed  and 
board,  and  not  from  the  bonds  of  matrimony; 
and  it  is  chiefiy  based  upon  an  alleged  Ie|^ 
marriage  of  a  different  and  later  date  than 
the  one  alleged  in  the  first  bill,  which  is  con- 
ceded by  the  complainant  In  her  second  bill 
to  have  been  illegal,  because  of  the  then  ez> 
latence  of  a  lawful  wife. 

There  Is  nothing  in  the  plea  or  ]n  the  de- 
cree in  the  first  case  to  indicate  the  grounds 
of  dismissal  of  that  bill;  audit  may  have  well 
been  becanse  of  the  ill^ality  of  the  mqjriage 
averred  therein.  If  BO,  the  adjudication 
therein  would  not  affect  tlie  right  of  com- 
plainant to  file  the  present  bill,  the  basis  of 
which  is  another,  later,  and  legal  marriage. 
The  matter  of  thesulBciency  oC  said  plea  asa 
bar  to  the  presentBuit<tf  complainant  has  not 
yet  been  determined  by  the  lower  court,  and 
we  do  not  feel  called  upon.  In  this  appwl,  to 
pass  upon  that  question.  The  proceedings  ad- 
judglT^c  defendant  in  contempt  seem  to  have 
been  otherwise  r^ular;  and.  until  the  court 
below  had  passed  upon  the  plea,  it  certainly 
had  jurisdiction  of  the  matter  of  temporaiy 
alimony  and  solicitor's  fees,  while  suw  plea 
was  pending  and  undisposed  of. 

The  further  point  is  made  that  t '  <  court 
below  had  no  jurisdiction  because  thi.*  iiill  on> 
ly  alleges  a  residence  in  this  state  of  one  year 
immediately  presiding  tlie  filing  of  complain- 
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ant's  bill,  while  the  sUtute  of  1887  (Fub.  Acts 
1887.  p.  151)  requires  a  residence  of  two 
years  in  a  case  where  the  cauan  for  diTorce 
occurred  out  of  this  state.  It  is  argued.  In 
support  of  this  point,  that  the  bill  alleges  a 
marriage  out  of  the  state,  and  then  avers  acts 
4)f  cruelty  immediately  following  such  mar- 
riage; thereby  leaving  the  inference  that  suob 
acts  occurred  out  of  this  stHte.  as  no  dates  are 
^ven  or  places  named  where  or  when  said  acts 
were  committed.  As  the  case  stands  in  thi^ 
court,  we  cannot  consider  this  claim  of  de- 
fendant. The  bill  of  complaint  has  not  as  yet 
been  demurred  to.  The  case  stands  now  up- 
on bill  and  plea.  The  court  below  had  a  right, 
upon  a  proper  showing,  to  grant  temporary 
alimony,  and  to  enforce  its  orders  granting 
the  same.  While  the  case  Is  being  disposed 
of,  there  can  be  no  injustice  in  treating  this 
complainant  the  same  as  other  complainants 
in  divorce  cases,  ^hen  the  lower  court  de- 
termines that  she  had  no  standing  in  court, 
then  she  can  have  no  claim  to  alimony;  but. 
until  this  is  decided,  she  I3  before  the  court, 
and  entitled,  if  witliout  means,  to  the  usual 
aid  afforded  in  such  cases  by  a  court  of  equity. 
The  order  of  the  court  below  is  affirmed,  with 
€OBta  of  this  appeal  to  complainant. 

Sherwood,  C.  J.,  and  Ghasplxn  and 
I/)KO,  JJ.,  concurred. 

Campbell,  J.,  (dissenting.)  I  think  no 
temporary  alimony  can  be  granted  where  the 
marriage  is  in  dispute.  1  think,  further, 
that  the  former  divorce  proceedings  are  a  bar 
tuthe  present  claim  of  complainant. 


WiLDEKMUTH  V.  CoLE. 
.  (Supreme  Court  of  Michigan.   Nov.  8, 1889.) 

ATTACHMSHT  —  iKTOXlCATIHa  LlQUDBS  —  LlCBNSE. 

Pab.  Acts  Mich.  1887,  No.  818,  S  1,  requlriDg 
all  persons  engaged  in  the  buslnesa  of  manufact- 
uring, selltDg,  or  keeping  for  sale,  lutozlcatltig 
liquors,  to  pay  a  tax,  and  section  8,  provldiDg  that 
all  sucb  persons  shall  give  bond  before  commeno- 
ing  such  business,  have  no  application  to  an  officer 
who  levies  upon  and  sells  liquor  under  an  attach- 
ment or  execution. 

Error  to  circuit  court,  Shiawassee  county; 
William  Newton,  Judge. 

Action  of  trespass  on  the  case,  brought  by 
Charles  G.  Wildermuth  against  William  Cole, 
sheriff  of  Shiawassee  county,  for  levying  up- 
on and  selling  certain  intoxicating  liquurs, 
under  an  execution  issued  against  the  prop- 
erty of  said  Wildermuth  on  u  judgment  ren- 
dered against  him  In  an  attachment  suit. 
Judgment  for  defendant.  Plaintiff  brings 
«rror. 

WaUon  db  Chapman,  t<xc  appellant.  Sd- 
muTui  Sauf/t  for  appellee. 

Long,  J.  The  plaintffT,  on  November  15, 
1888.  was  engaged  in  birslness  as  a  retailer 
«f  intoxicating  liquors  at  Owosso,  Shiawassee 
«ounty,  this  state.  The  defendant,  as  sherifl 
of  thac  county,  had  placed  in  his  hands  on 
that  day  a  writ  of  uttaclimeut.  issued  out  of 


the  circuit  court  of  that  county,  against  the 
goods,  chattels,  and  property  of  the  plaintiff; 
and  by  virtue  of  which  he  levied  upon  the 
stock  of  liquors  of  the  plaintiff,  and  subs^ 
quently  sold  them,  to  satisfy  the  execution 
issued  upon  the  Judgment  rendered  in  the  at- 
tachment suit.  It  is  admitted  tliat  the  liq- 
uors are  of  the  value  of  $bd6.  It  is  also  ad- 
mitted that  the  attachment  was  regular  in 
form;  and  the  proceedings  in  attachment  are 
in  no  manner  questioned.  The  plaintiff  filed 
a  petition  for  a  dissolution  of  ttie  writ,  and 
failed  in  that  proceeding.  The  cause  in  at- 
tachment proceeded  to  trial  upon  the  merits, 
and  the  plaintiff  in  the  writ  obtained  a  judg- 
ment against  the  plaintiff  in  this  suit  for  the 
sum  of  ^34.89  damages,  and  costs  taxed  at 
964.50.  This  action  is  brought  in  trespass 
against  defendant  Cole,  the  otQcer  executing 
the  writ,  for  the  value  of  the  intoxicating 
liquors  taken  under  the  writ.  The  cause  was 
tried  Iwfore  a  jury,  and  the  court  directed 
verdict  for  the  defendant.  Judgment  being 
entered  on  the  verdict  in  favor  of  defendant, 
the  plaintiff  brings  the  case  here  by  writ  of 
error.  The  conteotlon  of  counsel  for  the 
plaintiff  Is  that  the  sheriff  could  not  legally 
levy  upon  and  sell  intoxicating  liquors  under 
attachment  and  execution.  It  is  not  claimed 
that  the  liquors  levied  upon  were  exempt  un- 
der any  statute  of  this  state,  but  that,  inas- 
much as  the  sheriff  had  not  paid  the  tax  and 
filed  the  boud  required  by  the  liquor  law 
from  all  persons  selling  intoxicating  liquors, 
that  the  levy  and  sale  is  void.  Section  1  of 
the  Liquor  Law  of  1887  requires  all  persons 
engaged  in  the  business  of  manufacturing, 
BeUing,  or  keeping  for  sale  intoxicating  liq- 
uors to  pay  the  tax  on  the  business.  Section 
8  provides  that  all  such  pei'Bons  shall  give  a 
bond  before  commencing  such  business,  etc. 
Act  No.  31S,  Pub.  Acts  1887.  The  sheriff, 
in  making  sales  of  these  liquors  under  his  ex- 
ecution, wits  not,  within  either  the  letter  or 
spiiit  of  this  statute,  engaged  In  the  busi- 
ness of  selling  intoxicating  liquors.  Under 
the  conceded  facts,  the  plaintiff  was  legally 
liable  for  the  amount  named  in  the  execu- 
tion ;  and  there  is  no  more  reason  why  his 
pi'operty  should  not  be  sold  to  satisfy  it  ttian 
the  property  of  another,  which  consists  of 
horses  or  other  chattels.  The  learned  cir- 
cuit judge  was  correct  In  directing  the  ver- 
dict for  the  defendant.  The  judgment  must 
be  affirmed,  with  coats.  The  other  justices 
concurred. 


In  re  Kuoent's  Estate. 
(Supmne  Court  of  MitMgan.  Nor.  8, 188&.} 

APPOIITTMBNT  or  AnMINISTRATOB. 

It  is  no  objection  to  the  appointment  of  an 
administrator  that  the  object  of  the  petition  was 
to  enable  petitioner  to  ffle  a  bill  lo  equity  to  set 
aside  as  f raudnlent  a  deed  from  deceased  to  a  third 
person,  as  How.  St.  Mich.  S  &SS4,  authorizes  such  a 
bill  in  certain  oases,  and  the  remedy  woald  be  lost 
'nithont  the  appointment  of  an  administrator. 

Error  to  circuit  court,  Kent  county. 
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Tatem  QuiTisey^  for  appellant.  Taggart, 
Woleott  &  €fanaon,  tm  respondent. 

Cbamfltn,  J.  John  Bresnahan  was  ap- 
pointed administrator  of  the  estate  of  Daniel 
Nugent,  deceased,  by  the  probate  court  of 
Kent  county.  The  petition  for  the  appoint- 
ment was  made  by  James  Nugent,  as  one  of 
t)ie  next  of  kin,  andacreditor,  of  the  deceased. 
The  petition  set  forth  that  Daniel  Nugent 
was  not  an  inhabitHnt  or  resident  of  the  state 
of  Michigan  at  the  time  of  his  death,  but  was 
an  Inliabltant  of  the  state  of  Colorado;  and 
was  possessed  of  estate  situated  In  the  coun- 
ty of  Kent,  to  be  administered,  and  that  the 
estimated  value  thereof  wasasfollows;  Real 
estate,  01,000  and  upwards;  and,  personal 
estate.  91,000 and  upwards, — as  the  petitioner 
was  informed  and  believed.  The  petitioner 
then  sets  forth  the  names  and  residences  of 
the  heirs  at  law,  and  otiiers  interested  In  the 
estate,  and  prays  for  citation  and  the  appoint- 
ment of  Bresnahan .  The  appointment  by  the 
probate  couit  was  opposed,  but  by  whom,  or 
upon  what  ground,  does  not  appear  from  the 
record  befo -e  us.  Emanuel  Nugent,  a  brother 
of  the  de<  eased,  appealed  from  the  order  ap- 
pointing Bresnahan  administrator,  to  the  cir- 
cuit court  for  the  county  of  Kent,  for  the  fol- 
lowing reasons:  First,  the  deceased  was  not 
a  resident  or  Inhabitant  of  the  state  of  Michi- 
gan; S'cond,  the  deceased,  at  tlie  time  of  his 
supposed  death,  resided  in  the  state  of  Colo- 
rado, and  did  not  leave  any  estate  or  proper- 
ty to  be  administered  within  the  county  of 
Kent,  or  within  the  state  of  Michigan;  third. 
the  probate  court  had  no  jurisdiction  in  the 
matter;  fourth,  as  appeared  In  the  evidence 
adduced  upon  the  hearing  in  said  matter,  the 
whole  purpose  of  the  application  for  adminis- 
tration of  the  estate  of  said  deceased  was  to 
cause  a  suit  in  equity  to  be  commenced 
against'the  appellant,  Emanuel  Nugent.  The 
matter  was  tried  in  tlie  circuit  court,  before 
the  court  without  a  Jury,  and  the  parties 
were  permitted  to  go  into  an  extended  in- 
vestigation upon  the  question  as  to  whether 
Daniel  Nugent  bad  any  estate  In  Kent  coun- 
ty, to  l>e  administered;  the  petitioner  claim- 
ing, and  introducing  testimony  tending  to 
prove,  that  the  deceased  was  the  owner  of 
certain  land,  which  be  had  fraudulently  con- 
veyed to  his  brother,  Emanuel  Nugent,  with 
intent  to  defraud  the  petitioner,  as  a  creditor 
of  ssid  Daniel.  This  showing  was  contro- 
verted by  the  contestant;  and  testimony  was 
introduced,  tending  to  show  that  James  Nu- 
gent had  recognized  the  validity  of  such  con- 
veyance, and  bad  received  benefits  there- 
ander.  Th«  circuit  court  made  a  finding  of 
facts,  and,  as  conclusion  of  law.  held  that 
Daniel  Nugent  did  not  reside  in  the  state  of 
Michigan  at  the  time  of  bis  death,  and  bad 
no  estate  to  be  administered  in  this  state,  and 
that  the  probate  court  of  the  county  of  Kent 
had  no  juiisdiction  to  appoint  an  adminis- 
trator of  his  estate;  and  that  the  claim  made 
by  the  petitioner  was  to  enable  him  to  cause 
a  bill  in  equity  to  be  filed  to  set  aside  tbe  deed 


miide  by  the  deceased  to  Emanuel  Nugent  Id 
1879,  on  the  ground  that  it  was  fraudulent 
and  void  as  to  petitioner;  and  that,  from  the 
facta  appearing  in  the  testimony  of  the  peti- 
tioner himself,  a  conrt  of  equity  should  de- 
cline to  entertain  a  bill  or  grant  relief  such 
as  the  petitioner  sought  to  obtain  through  the 
appointment  of  an  administrator;  that  btsde- 
mand  is  stale,  and  his  action  in  acceptingthe 
^nveyance  of  tlie  larger  portion  of  the  land 
affected  by  the  transfer  now  alleged  to  be 
fraudulent,  and  relying  thereon  as  a  valid 
title,  was  Inconsistent  with  tbe  present  claim, 
— and  dismissed  the  petition. 

The  court  erred  In  dismissing  the  petition. 
Property  rights  cannot  be  litigated  In  pro- 
ceedhigs  to  appoint  an  administrator.  The 
petition  was  sufficient  in  form  and  sut»tance 
to  confer  jurisdiction  upon  the  probate  court 
to  take  action  towards  appointing  an  admin- 
istrator, and  no  objection  is  made  that  the 
proper  notice  was  not  given.  It  was  no 
legal  objection  that  the  object  of  tbe  peti- 
tioner was  to  die  a  bill  in  equity  to  set  aside 
a  deed  to  Emanuel  Nugent,  executed  by  the 
deceased,  upon  the  ground  that  it  was  fraud- 
ulent and  void  as  to  the  petitioner.  The 
statute  expressly  confers  this  right  In  certain 
contingencies,  (How.  St.  §  5884;)  and,  un- 
less an  administnitor  of  the  estate  of  Daniel 
Nugent  is  appointed,  this  remedy  is  lost  to 
the  creditors  of  the  intestate.  The  court  of 
chancery  is  the  proper  forum  in  which  to  liti- 
gate the  questions  of  fraudulent  conveyances 
by  tbe  deceased,  as  against  his  creditors,  and 
to  settle  the  question  whether  the  petitioner 
is  entitled  to  any  relief  in  that  court.  The 
order  of  the  circuit  court  dismissing  the  peti- 
tion must  be  i-eversed,  with  costs,  and  order 
of  the  probate  court  appointing  an  adminis- 
trator will  be  affirmed.  Let  it  be  certified  to 
the  respective  courts  accordingly. 

8hi:rwood,  C.  J.,  and  Cahpbei.l  and 
Long.  JJ.,  concurred.  Mobse,  J.,  did  not 
sit. 


Hti>b  et  oZ.  V.  Shank. 

{Supreme  Court  of  SUcM^an.   Nov.  8, 1889.) 
Chattel  Moetsaoes— Rbplbvik— Tbial— Isstsoo- 

,  TIONS. 

1.  Id  replevin  for  attached  otaatteU,  by  one 
olaiming  under  a  chattel  mortgage  from  the  debt- 
or, which  authorized  him  to  take  poweMion  after 
a  default  of  80  days,  it  is  error  to  overlook  evidence 
of  an  arraogemeDt,  made  prior  to  the  levy  of  the 
writ,  between  the  debtor  and  the  mortgagee,  by 
which  tbe  latter  waa  to  have  immediate  pooaeoslon 
of  the  goods,  and  oharge  that  plalotlff  oonld  not  re- 
cover unless  some  of  the  debt  aecnred  had  become 
due  80  days  prior  to  suit. 

8.  In  (»ncluding  Its  charge  the  court  used  tbe 
following  language:  "There  is  no  law  involved 
In  'this  case  that  amounts  to  anything.  It  Is  sim- 
ply a  question  of  fact;  and  it  will  be  for  you  to  say 
which  Bide  is  in  the  right.  Take  into  coosidem- 
tioa  all  the  dealings  of  these  parties,  all  the  evi- 
dence one  way  and  another,  the  argumentA  of 
counsel,  and  everything  in  the  case:  and  do  what 
Is  right  between  man  and  man. "  Held  error,  in 
view  of  tbe  fact  that  the  oourt  had  previously 
givea  several  instructions  as  to  the  law  of  tM 
case;  and  la  that  it  also  allowed  the  juiy  to  mea»- 
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Dre  the  liability  of  the  parties  hy  the  Indlvldaal 
potion  of  tiie  jurors  as  to  whether  the  otmdaot  of 
the  parties  was  right  or  wrong. 

Error  to  circuit  court,  OBcndn  eoontj. 

AcUott  of  replevin,  brought  by  Frank  i). 
Hyde  and  George  S.  Hyde  f^sainst  Alonzo  M. 
Bhank,  sheriff  of  Osceola  coutity,  to  recover 
property  levied  upon  by  defendant  under  a 
writ  of  attnchment.  There  was  a  verdict 
and  judgment  for  defendant,  and  plaintiffs 
bring  error. 

George  8.  Steere,  f(»r  •  appellants.  JT.  O. 
Griswld,  for  appellee. 

Champun,  J.  Alonzo  M.  ^bank,  aa  aher^ 
Uf  of  Osopola  county,  seized  certain  chattels 
by  virtae  of  a  writ  of  attachment  sued  out  of 
the  circuit  court  of  that  county  in  favor  of 
Daniel  M.  Gardner,  against  the  goods,  chat- 
tels, lands,  and  tenements  of  John  B.  Edfcett. 
The  writ  was  tested  on  the  4th  day  of  Feb- 
ruary, 1887,  and  was  served  on  the  11th  of 
that  month.  On  the  3d  d^  of  November, 
1886,  John  B.  Edgett  executed  a  mortgnge 
to  Frank  B.  and  G4>orge  S.  Hyde,  under  the 
name  of  "Hyde  Bros.;"  which  was  duly  filed 
on  the  6th  of  November,  1886.  The  mortmge 
recited  that  Edgett  was  Justly  indebted  to 
Hyde  Bros,  in  the  sum  of  92,000,  and  that 
he  expected  to  receive  other  and  additional 
moneys,  notes,  and  indorsements  from  them* 
from  time  to  time,  during  the  continuance  of 
the  moi-tgage;  and,  aa  the  indebtedness  of 
Edgett  to  tliem  was  liable  to  change  In 
amount  and  time  of  payment,  and  as  he  had 
agreed  that  the  payment  of  the  existing  in- 
debtednera  of  Edgett  to  Hyde  Bros.,  and  also 
the  payment  of  other  Indebtedness  for  mon- 
eys. Botes,  and  indorsements  to  be  furnished 
and  given  to  Edgett  by  them  should  be  se- 
eiirpd.  therefore  the  party  of  the  first  part 
agreed  to  pay  the  parties  of  the  second  part 
the  sum  of  4^,000,  on  or  before  one  jearf  rom 
the  date  thereof,  with  Interest  at  10  percent., 
payableannualty.  until  paid;  and  that  Edgett 
would  pay  to  them  such  hills,  notes,  advanros, 
and  inJemnUy  from  such  indorsements  as 
should  be  made,  at  such  time  and  times  as 
they  should  thereafter  be  due.  with  Interest  at 
the  rate  of  lU  per  cent,  payable  annually,  until 
paid.  And,  in  purstinnceof  such  agreement, 
the  said  party  of  the  first  part  granted  and 
sold  to  the  pHrty  of  the  second  part  certain 
goods  and  chattels  particularly  described  in 
said  chattel  mortgage.  The  mortgage  was  so 
written  as  to  cover  after-acquired  property. 
It  WHS  conditioned  that  Edgett  should  pay 
the  sum  of  $2,000  at  the  time  and  manner 
therein  set  forth,  and  the  interest,  and  also 
pay*  or  cause  to  be  paid,  all  bills,  notes,  and 
accounts  thereafter -miule  by  Edgett  to  Hyde 
Bros.,  and  indemnify  them  for  all  indorse- 
ments and  accommodation  paper  furnished 
by  them  to  him  during  the  continuance  of 
the  agreement,  as  the  same  became  due.  re- 
spectively. The  mortgage  contained  actause 
relative  to  insurancp;  and  it  was  expressly 
agreed  that,  should  Edgett  neglect  to  insure, 
or  should  he  make  default  in  the  payment  ol 


anyof^aid  billt,  notes,  indorsnmenta,  accounts, 
or  indebtedness  on  any  day  whereon  the  same 
became  due  and  payable,  and  remains  unpaid 
and  in  arrear  for  the  period  of  80  days,  then 
and  from  thenceforth,  in  any  one  of  such 
events,  the  entire  amount  secured  by  the 
mortgage  should,  at  theoptlon  of  Hyde  Bros., 
be  due  and  payable  immediately  thereafter. 
It  was  further  agreed  by  the  terms  of  the 
mortgage  that  in  case  default  was  made  In 
the  payment  of  the  said  several  sums  of  mon- 
ey or  Interest,  or  any  part  thereof,  at  the 
time  the  same  should  become  due,  or  in  case 
the  whole  amount  should  be  declared  due  by 
reason  of  any  default  therein  contained,  or 
in  case  of  sale,  etc.,  by  Edgett  without  writ* 
ten  consent;  in  either  event,  Hyde  Bros, 
were  licensed  and  authorized  to  take  posses- 
sion and  sell  at  private  sale  or  public  auction. 
Edgett  at  the  time  was  engaged  in  the 
manufocture  of  sliingles,  and  Hyde  Bros, 
were  purchasers  of  the  cut  of  the  mill,  un- 
der certain  contracts  under  which  they  claim 
to  havo  made  advances.    The  mortgage 
covered  the  entire  plant  for  manufacturing 
shingles,  including  Iwiler,  engine,  riilngl^ 
machines,  shattingB,  horses,  oxen,  toucks, 
etc.  A  f  urtlier  proviso  was  contained  in  the 
mortgage,  as  follows:  "Provided,  always, 
tliat  in  default  in.  or  the  violation  of,  one  or 
more  of  the  covenants  or  agreements  hereib 
contained,  the  said  party  of  the  first  part,  his 
executors,  administrators,  or  assigns,  mi^ 
possess,  use,  and  enjoy,  in  the  usual  and  rej^ 
ular  manner  appertaining  to  such  mill  busi- 
ness, vrithout  any  disturlmnce  or  interference 
by  the  said  parties  of  the  second  part,  their 
executors,  administratora,  or  assigns,  all  the 
goods,  chattels,  and  pers<mal  property  in  this 
indenture  mentioned,  including  all  which 
may  be  added,  after-acquiml,  or  substituted; 
and  it  is  further  agreed  that,  in  case  of  any 
auction  sale  by  reason  of  the  power  of  sals 
contained  in  tills  indenture,  the  said  parties 
of  the  second  part,  their  executors,  adminis- 
trators, or  assigns,  shall  have  full  power  and 
authority,  and  be  at  liberty,  to  bid  on  and  buy 
in  for  themselves  the  whole,  or  any  part, 
the  property  so  offered  for  sale,  the  same  as 
any  other  bidder  might  do."  Gardner  claimed 
that  the  mortgage  was  absolutely  void  as  to 
the  creditors  of  Edgett,  and  levied  his  attach- 
ment upon  that  theory.   After  the  attach- 
ment was  levied,  Hyde  Bros,  and  Edgett 
looked  over  their  accounts,  and  had,  at  least, 
a  partial  settlement,  and  found  a  balance  due 
from  Edgett  to  Hyde  Bros.,  and  it  was  then 
agreed  that  Hyde  Bros,  might  treat  the 
whole  amount  »»  due  under  the  mortgage; 
and  they  claim  that  the  whole  debt,  on  or 
about  February  1,  1877,  was  about  «1,200. 

Upon  trial  of  issues  involving  fraud,  a 
pretty  liirge  latitude  of  inquiry  is  permitted; 
and  all  facta  and  circumstances  tending  to 
throw  light  upon  the  transaction  between  tha 
parties  alleged  to  have  been  implicated  is  al- 
lowed to  be  given  In  evidence.  We  do  not 
think  the  court  erred  In  permitting  the  te^ 
timuuy  to  be  introduced  upon  which  error  la 
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assigned.  What  Edgetfc  claimed  the  property 
vfaa  worth  which  he  transfetred  to  Hyde 
Bros.,  and  its  actual  value*  were  proper  sub- 
jects of  Inquiry,  as  affecting  the  question  of 
the  Intent  of  the  parties. 

.The  remaining  assignments  of  error  are  dl- 
rectedtothechargeof therourt.  Tlieflfthand 
sixth  assignments  are  considered  together  in 
the  brief  of  plaintiffs*  counsel.  We  see  no  er^ 
ror  in  this  part  of  the  charge,  and  It  is  unnec- 
essary to  repeat  it.  The  seventh  asafgnment 
is  as  follows:  "The  court  erred  in  instructing 
the  Jury  in  said  cause  as  follows :  '  Kow,  In  re- 
gard to  this  question  of  fraud.  gentlemeUf  the 
mere  fact  that  the  mortgage  upon  its  face  was 
taken  for  more  than  there  was  due  is  not 
conclusive  proof  of  fraud.  It  is  a  mere  cir- 
cumstance tending  in  that  direction,  for  what 
it  Is  worth.  If  a  man  gives  a  mortgage  for 
a  little  more  than  there  is  due.  it  is  very  un- 
important, as  a  general  rule.  But,  if  he  gives 
the  same  for  a  large  amount  more  than  is 
due,  it  is  a  badge  of  fraud,  as  the  authori- 
ties say;  and  It  is  a  circumstance  tending  to 
show  that  it  was  not  given  in  good  faith,  but 
It  is  not  conclusive.*"  It  Is  urged,  in  sup- 
port of  this-  assignment  of  error,  that  the 
court  should  havp  charged  that  the  moi  tgage 
would  not  be  fraudulent  for  contemplating 
future  advances.  But  the  learned  judge  cov- 
ered tills  objection  fn  the  following  portion 
of  his  charge,  namely:  "If  you  find  it  to  be 
true;  if  that  mortgage  was  given  in  good 
faitli,  to  secure  an  lionest  Indebtedness  at  the 
time, — it  would  secure  it  as  between  all  the 
parties  to  this  contention,  and  it  would  also 
secure  them  in  subsequent  i  ndorsements,  bills, 
not^,  and  advances  made  by  them  for  the 
beiiedt  of  Edgett  coming  witliin  the  contem- 
plHtion  of  the  paper;  and  If,  thirty  days  be- 
fore this  suit  was  commenced,  they  had  made 
notes,  bills,  and  advances,  and  they  were  due 
and  payable,  and  not  paid  thirty  days  before 
the  suit  was  commenced  in  tliis  case,  the  plain- 
tifls  are  entitled  to  recover."  And,  again, 
he  instructed  them  at  the  very  close  of  the 
paragraph  excepted  to  that  the  fact  was  open 
to  explanation  at  the  hands  of  the  party  claim* 
inc  under  it;  and  "you  have  heard  the  ex- 
planation of  the  parties;  and,  if  you  believe 
that  the  plaintiffs*  theory  Is  true;  that  the 
mortgage  was  given  in  good  faith,  to  secure 
a  present  indebledness,  and  to  secure  this 
further  indebtedness,  iC  tliere  is  any,  become 
due  tliirty  days  before  this  suit  was  com- 
menced,— then  the  plaintitTs  are  entitled  to 
recover  at  your  hands;  otherwise,  not." 
And  he  further  charges  them,  as  requested 
by  tliR  plaintitTs*  counsel,  as  follows:  "Tht-re 
has  been  something  said  to  the  effect  that 
this  mortgage  was  fraudulent.  Now,  gen- 
tl  nien,  while  it  ia  a  badge  of  fraud  to  give 
a  mortgage  for  more  than  is  due,  a  mortgage 
is  not  fraudulent  for  including  future  ad- 
vances. " 

The  court.  In  the  instruction  given  to  tlie 
juiy,  ignored  the  testimony  introduced  by 
the  plainiiffs,  tending  to  prove  that  before 
tlie  writ  of  replevin  was  issued  it  was  agreed 


between  the  plaintlffii  itnd  Edgett,  the  nuni- 
gagor,  ttMt  they  might  take  Immediate  pos- 
session of  the  ohattels  covered  by  the  mort- 
gage. On  the  coutxaiy,  he  charged  the  Jury 
that  the  plalntifls  oould  not  recover  nnleas 
some,  at  least,  of  the  indebtedness  seoured 
by  it  had  became  doe  80  days  before  the  le- 
plevln  suit  was  commenced.  This  was  er- 
ror. The  point  was  directly  ruled  upon  In 
Ganong  t.  Green,  (Mich.)  88  N.  W.  Bep. 
661.  The  provision  in  the  mortgage  as  to 
the  mortgagor's  retaining  possession  was  for 
the  benefit  of  the  mortgagor,and  It  wascom- 
petent  for  him  to  waive  It  at  any  time.  Such 
waiver  did  not  in  any  manner  affect  the  at- 
taching creditor's  rights;  for,  if  he  regarded 
the  mortgage  as  valid,  he  should  have  levied 
subject  to  the  rights  of  the  mortgagee,  which 
were  to  have  the  mortgaged  propei^  subject- 
ed to  the  payment  of  the  amount  due  him, 
and,  if  he  regarded  It  aa  void,  such  waiver 
would  not  have  affected  his  rights;  for,  it  he 
should  succeed  in  showing  that  the  mortgage 
was  void  in  its  inception,  the  agreement  aa 
to  possession  would  not  affect  that  question. 

Exception,  however,  is  taken  to  the  con- 
cluding portion  of  the  charge,  which  was  as 
follows:  "The  whole  sum  and  substanceof 
all  that  talk  Is  this:  If  that  mortgage  was 
made  f  n  good  faith,  and  was  due,  by  its  terms, 
when  these  parties  took  possession  of  it  fnnn 
the  sheriff,  they  have  tlie  right  to  recover  at 
your  hands;  and  otherwise,  not.  And  the 
burden  upon  them  Is  to  show  that  it  was  due 
and  operative  in  such  a  sense  as  would  jus- 
tify them  in  taking  it  from  the  sheriff  upon 
the  ground  that  it  gave  them  the  right  to 
the  property.  That  is  all  there  is  to  tlie 
case.  There  is  no  law  involved  in  this  case 
tliat  amounts  to  anything.  It  is  simply  a 
question  of  fact;  and  It  will  be  for  you  to  say, 
under  your  oaths,  which  side  is  in  the  right. 
Look  it  all  over  carefully  and  honestly;  and, 
if  you  believe  this  mortgage  was  all  right, 
and  was  due,  find  for  these  plaintiffs  six  cents 
damages.  If  you  are  satlsded  that  it  was  not 
due,  or  was  fraudulent,  or  was  satisfied,  find 
for  the  defendants  six  cents  damages.  Take 
into  consideration  all  the  dealings  of  these 
parties;  all  the  evidence  one  way  and  an- 
otlier;  the  arguments  of  couose),  and  every* 
thing  in  the  case, — and  do  what  is  right  be- 
tween man  and  man.  That  is  all  that  I  care 
to  say  to  you."  We  think  that  the  instruc- 
tion to  the  jury  that  there  was  no  law  in- 
volved in  llie  case  that  amounted  to  anything 
was  erroneous.  The  court  had  given  five 
instructions  as  to  the  taw  of  the  case,  ashed 
for  by  defendant's  counsel,  in  the  very  words 
of  the  requests,  besides  bis  own  instfucttuns 
previously  given;  and  the  questions  in  dis- 
pute involved  both  law  and  facts;  and  tlie 
law  should  not,  in  effect,  have  been  with- 
drawn from  the  jury.  The  instruction  that 
the  jury  should  find  which  side-is  in  the  right 
was  too  general.  It  allowed  the  jury  to  enter 
thedoiuain  of  morals,  and  measure  tbe  liabili- 
ties of  the  parties  by  the  individual  notion  of 
the  jurors  as  to  whether  the  conduct  of  the  par- 
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ties  was  right  or  wrong.  Thelristractlon  also 
repeated  the  error  above  mentioned.relHtiTe  to 
the  account  or  paper  being  due,  the  terms  of 
the  instrument,  30  days  before  the  oommence- 
ment  of  suit.  The  conrlnding  portion  of  the 
charge  was  especially  objectionable.  It  called 
particular  attention  of  the  jury  to  a  conalder- 
atlon  of  the  dealing  of  the  parties,  the  argu- 
ment of  counsel*  and  everything  in  the  case; 
and  then  to  do  what  fs  right  between  man 
and  man.  Here  the  court  fails  to.call  atten- 
tion of  the  jury  to  the  law  of  the  case,  but 
leaves  them  to  consider  the  arguments  of 
couiuel;  whereas  the  Jury  should  have  been 
Instructed  to  oonBne  their  consideration  to 
the  testimony  introduced  in  the  CHse,  and  as- 
certain what  facts  are  proved;  and  to  apply 
the  law,  as  given  by  the  court,  to  such  facts, 
and  to  find  a  verdict  in  accordance  therewith. 
As  the  instrnction  was  given,  it  left  the  jury 
to  be  judges  of  the  law  as  wen  as  facts,  and 
to  render  a  verdict  upon  their  abstract  no- 
tions of  whnt  is  right  between  man  and  man. 
This,  we  have  Batd,  was  error  in  the  case  of 
Lumber  Oo.  t,  Gruy.  (Mich.)  41  N.  W.  Kep. 
420.  The  judgment  must  be  reversed,  and 
a  new  trial  granted.  The  other  justices  con* 
cnrred. 


BmiHEXT  «.  Chafik. 
{^upnrne  Court  of  tffchfflon.  Nov.  8, 188B.) 
Wius— Tnuns. 
Testatrix  directed  bar  executors  to  provide 
for  the  maiDteoaace  of  her  dati^bter  during  mlnor- 
Kj,  and  tliereafter  pay  her  yearly  a  certain  sum 
nntUeheattidiiedttaoageof  86;  and  direoted  them 
to  manage  the  estate  untU  she  attained  that  age, 
when  It  was  to  be  transferred  to  her  absolutely. 
Incase  of  the  death  of  the  daughter  prior  to  attain- 
ing that  age  the  property  was  to  go  to  her  Issue, 
on  the  same  trusts,  and  upon  th^  death  to  veeta- 
trix*s  husband,  If  he  was  living.  ffeW,  that  upon 
the  death  of  the  husband  the  daughterwas  entitled 
to  the  possession  of  the  property  freed  from  the 
trust,  ttkongta  she  had  not  attained  the  age  of  86. 

Appeal  from  circuit  court,  Ingham  county. 

This  Is  a  suit  by  the  complftinHnt  to  obtain 
a  consti-uciton  of  the  last  will  and  testament 
of  Eliza  J.  Bennett,  deceased,  and  to  compel 
the  defendant,  who  is  the  administrator  de 
bonis  non  of  the  estate  of  said  deceased,  with 
the  will  annexed,  to  pay  to  complainant,  who 
Is  the  legatee  of  the  will,  a  sufficient  sum  of 
money  claimed  to  be  provided  by  the  will  to 
enable  her  to  pay  an  indebtedness  incurred  In 
obtaining  her  education,  and  for  her  support 
and  maintenance,  and  also  to  pay  to  the  com- 
plainant a  Buio  sufficient  tu  make  her  income 
$1,UOO  per  year,  and,  if  necnssary,  that  a  de- 
cree be  made  directing  a  sale  of  certain  lots 
in  tlie  city  of  Lansing  for  tlnit  purpose.  On 
the  hearing  in  the  lower  court  the  bill  was  dis- 
missed, with  costs. 

Frank  B.  Hobson,  for  appellant.  Jay  P. 
Zee,  for  appellee. 

LoKO,  J.  The  complainant,  who  Is  now 
a1x)ut  31  years  of  age,  is  tite  only  child  and 
heir  at  law  of  Eliza  J.  Bennett,  deceased,  who 
departed  this  life  in  September,  ltt79,  leaving 


a  last  will  and  testament.  The  main  provis- 
ions of  the  will  are  as  follows:  "1,  Eliza  J. 
Bennett,  of  the  city  of  Lansing,  county  of 
Ingham  and  state  of  Michigan,  do  make  andl 
publish  this  my  last  will  and  testaments 
Fint,  I  direct  that  my  executors  shall,  during 
the  minority  of  my  daughter,  Alice  Florence, 
provide  for  her  education,  clottiing,  and  main- 
tenance in  a  suitable  manner,  and  that  they 
shall  thereafter  pay  to  her  Uie  sum  of  one 
thousand  dollars  per  annum  until  shq  shall 
have  attained  the  age  of  thirty-flve  years: 
provided,  that,  in  case  she  shall  receive  any 
funds  from  any  other  source  at  any  time,  my 
executors  shall  pay  to  her  only  such  sum  as 
may  be  necessary  to  malce  her  total  annual 
income  one  thousand  dollars:  provided,  fnx^ . 
ther,  that.  If  any  portion  of  said  yearly  allow- 
ance shall  not  be  expended  within  any  one 
year,  for  the  purposes  aforesaid,  the  dlfCer- 
enee  between  the  sum  actually  expended  In 
such  year  and  the  sum  of  one  thousand  dol- 
lars shall  In  no  case  or  in  any  event  be  sub- 
ject  to  the  order  or  control  of  my  said  daugh- 
ter, but  any  such  sum  shall  be  treated  in  the 
same  manner  as  any  other  funds  that  may  r&< 
main  in  the  hands  of  my  executor.  Second. 
If  the  executors  shall  at  any  time  find  it  nec- 
essary, or  shall  deem  it  for  the  best  interest 
of  my  estate,  to  sell  any  of  the  realty,  I  de- 
sire sale  to  be  made  In  the  following  order: 
First,  my  property  at  Qranrl  Ledge,  Michigan; 
second,  lot  No.  ten.  (10,)  bloclt  sixty-six,  (66,) 
in  the  city  of  Lansing:  third,  the  south-ea.'Jt 
quarter  of  the  south-east  quarter  of  section 
thirty-six,  (36,)  in  the  townsliip  of  De  Witt, 
Michigan;  fourth,  lots  two  and  three,  (2  &8,) 
of  block  sixty-seven,  (67, )  in  the  city  of  Lan- 
sing. And  in  no  case  shall  said  last-named 
lots  be  sold  before  my  said  daughter  shall  at- 
t^tin  the  age  of  thirty-five  years,  unless  she 
shall  become  incompetent,  from  any  cause,  to 
earn  a  livelihood,  and  In  no  event  for  less 
than  the  sum  of  fifteen  thousand  dollars,  by 
my  executors.  Third.  My  estate  shall  re- 
main in  the  hands  of  my  executors  until  my 
said  daughter  shall  attain  the  age  of  thirty- 
five  years,  and  whatever  surplus  there  may 
be  from  year  to  year,  after  the  payment  of 
said  thousand  dollai-s,  together  with  the  taxes- 
and  other  liabilities  of  said  estate,  shall  be  by 
them  invested  in  first-mortgage  securities  on 
well  Improved  farming  lands.  Fourth*  If 
ray  said  daughter,  Alice,  shall  live  to  attain 
the  age  of  thirty-five  years  I  direct  that  my 
executors  shall  then  transfer  to  her  absolutely 
my  entire  estate,  both  real  and  personal. 
Fifth.  If  my  said  daughter,  Alice,  shall  di& 
before  attaining  the  age  of  thirty-flve  years, 
leaving  such  lawful  issue,  such  issue  die,  I 
give  my  entire  estate  to  my  well  beloved  hus- 
band, Jacob  B.  Bennett,  if  he  survive  her  or 
tier  issue  as  aforesaid.  8ixth.  If  my  said 
daugliter,  Alice,  shall  die  before  attaining  the 
age  of  thirty-five  years,  leaving  lawful  Issue, 
such  issue  shall  take  said  property  at  the  time 
my  said  daughter  should  have  taken  it  had 
she  lived,  aeventh.  I  do  hereby  constitute 
and  appoint  Jacob  B.  Bennett  and  Schuyler 
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F.  Seager,  of  the  city  of  Lansing  aforesaid, 
executors ot this  mylitstwill  and  testament." 
This  will  was  duly  executed  on  May  30, 1876. 
Afterwards,  and  on  July  19. 1879,  the  testa- 
trix added  the  following  codicil:  "(1)  I  don't 
wish  the  property  on  Washington  avenue  sold 
until  such  time  as  it  will  bring  not  less  than 
one  hundred  dollars  per  foot  front.  (2)  It  ia 
my  wish  that  my  daughter,  Alice,  should 
liHve  such  preparation  as  would  enable  her 
in  any  reverses  of  fortune  to  support  herself 
by  her  own  exertions.  I  therefore  direct  my 
executors  to  set  apart  from  my  estate  a  sum 
siilHcient  to  give  her  a  thorough  course  of 
kindergarten  training;  the  money  necessary 
fur  that  purpose  to  be  by  them  realized  from 
the  sale  of  properties  other  than  the  Wash- 
ington-Avenue lots."  This  will  and  coilicil 
were  duly  proved  and  allowed  in  the  probate 
court  for  Ingham  county  on  December  5, 1881. 

Jacob  B.  Bennett,  one  of  the  executors 
named  in  the  will,  is  the  father  of  the  com- 
plainant, but  he  and  Mr.  Seager.  the  other 
executor,  are  now  both  deceased.  At  the 
time  of  the  probate  of  the  will  both  executors 
refused  to  accept  the  trust,  and  thereupon 
the  complainant  was  appointed  administratrix 
with  the  will  annexed,  accepted  the  trust, 
and  gave  the  requisite  bond.  She  continupd 
to  execute  tlie  trust  until  Ifovember  16,  1888, 
when  she  filed  her  resignation  with  her  final 
account  in  the  probate  court,  and  was  duly 
released  and*disciiarged,  and  the  defendant, 
Kdward  C.  Cliapin,  duly  appointed  adminis- 
trator de  honia  non  with  the  will  annexed, 
and  now  continues  to  execute  the  trust.  The 
coraplHinunt  claims  by  her  bill  that  up  to 
about  the  month  of  September,  1884,  she  has 
heretofore  been  able  to  support  herself  by  her 
own  exertions,  and  by  means  derived  from 
sources  outside  of  said  estate,  and  a  small 
sum  from  said  estate,  to-wit,  the  sum  of 
9589.19.  but  that  since  Sfiid  time,  and  for  the 
year  last  past,  she  hits  been  in  ill  health,  and 
unable  to  earn  her  own  support,  and  has  been 
obliged  at  times  to  appeal  to  the  kindness  of 
friends  for  support  and  assistance,  so  that  at 
the  present  time  she  is  indebted  in  personal 
obligatluns  to  friends  that  have  assisted  her 
in  about  the  sum  of  81.500.  and  further  says 
that  the  major  portion  of  said  indebtedness 
was  incurred  in  fitting  herself  for  the  posi- 
tion of  a  teaclier  of  kindergarten,  and  that 
she  BO  fitted  herself  for  such  work,  and  has  a 
portion  of  the  time  been  able  to  pursue  such 
employment,  but,  owing  to  her  ill  healfeli,  is 
no  lunger  able  to  do  such  work ;  and  further 
says  ttiat  she  no  longer  has  any  source  of  in- 
come from  outside  sources,  and  is  wholly  un- 
able to  support  hterself  by  her  own  exertions. 
That,  under  and  by  the  terms  of  the  Brst 
panigraph  of  said  hist  will  and  testament,  she 
is  entitled  to  have  paid  to  her  from  said  estate, 
as  she  believes,  the  sura  of  Sl.OOO  per  annum 
until  slie  shall  have  attained  the  age  of  35 
years,  or  such  sum  as  with  any  funds  or  sup- 
port ret-eived  from  out»ide  sources  will  make 
her  annual  income  91,UU0.  That  there  is  no 
liersonalty  belonging  to  said  estate  other  than 


a  small  mm,  not  exceeding  the  sum  of  $250 
per  annum,  arising  from  the  rents  of  certain 
of  the  real  estate  mentioned  in  said  laat  will 
and  testament  and  codicil  of  said  deceased, 
which  said  sum  is  not  sufficient  to  meet  the 
Items  of  insurance  and  the  taxes  on  said  prop- 
erty. That  of  the  real  estate  described  in  the 
second  paragraph  of  the  last  will  and  testa- 
ment  of  said  deceased,  the  Grand Ledgeprop- 
erty  and  lot  No,  10.  of  block  66,  of  the  city 
of  hansing,  were  disposed  of  by  said  testatrix 
in  her  life-time,  thus  leaving  as  the  real  estate 
belonging  to  said  estate  the  S.  £.  i  of  the  S. 
£.  4  of  section  36  of  De  Witt  townsnip,  in  the 
county  of  Clinton,  and  lots  2  and  3  of  block 
67,  in  the  city  of  Lansing;  and  says  that  said 
40  acres  in  the  township  of  DeWitt  are  worth, 
as  she  is  informed  and  believes,  not  to  exceed 
the  sum  of  $40., being  wholly  swampy  and 
marsh,  and  covered  with  water  the  greater 
part  of  each  year,  lying  in  what  is  known  as 
the  "Big  Marsh,"  in  tlie  said  county  of  Clin- 
ton. That  lots  2  and  3  of  block  67  of  the 
city  of  Lansing  are  located  on  Washington 
avenue  In  said  city,  and  near  the  business 
portion  of  said  city,  and  are  worth  about  the 
sum  of  $10,000.  That  she  has  at  various  times 
requested  the  defendant,  as  such  administra- 
tor, to  pay  her  the  sum  of  $1,000,  or  such  poF> 
tion  thereof  as  is  necessary  for  her  support, 
which  defendant  refuses  to  do.  The  prayer 
of  the  bill  is  that  the  will  may  be  construed 
and  the  rights  of  complainant  and  others 
thereunder  may  be  determined  and  settled; 
that  the  powers  and  duties  of  the  administra- 
tor de  bonis  non  may  be  determined  and  he 
decreed  to  pay  over  to  complainant  a  sum 
sutBcient  to  pay  her  debts  incurred  in  her 
support,  and  in  educating  and  fitting  her  for 
a  teacher  of  kindergarten,  and  such  further 
sums  from  time  to  time  as  shall  make  her  in- 
come the  sum  of  $1,000  per  annum;  and,  if 
it  shall  appear  that  be  has  not  sutBcient  funds 
wherewith  to  meet  such  payments,  that  he 
shall  be  directed  to  sell  real  estate  as  shall  be 
necessary  therefor.  Tlie  bill  also  contains 
the  general  prayer  for  relief.  The  main  facta 
stated  in  the  bill  are  admitted  by  the  answer, 
and  the  testimony  of  the  complainant,  which 
was  taken  in  tjie  cause,  also  supports  tlie  al- 
legation of  the  bill.  It  Is  admitted  that  the 
complainant  has  only  received  from  her  moth> 
er's  estate  for  her  support  the  sum  of  $589.19; 
also  that  the  lots  on  Washington  avenue,  de- 
scribed in  the  will,  have  a  frontage  of  ten 
rods,  and  that  the  complainant  is  the  sole 
heir  of  Jacob  B.  and  Eliza  J.  Bennett.  On 
the  hearing  in  the  court  below  the  court  dis- 
missed the  bill,  with  costs.  Complainant 
appeals. 

It  is  conceded  that  a  power  of  sale  was  con- 
ferred upon  the  executurs  named  in  the  will; 
that  this  power  was  general  as  to  all  the  real 
estate,  and  limited  only  by  the  condition  as 
to  the  price  to  be  obtained  for  the  Washing- 
ton-Avenue lots.  It  is  contended,  however, 
that  this  power  was  a  personal  one,  conferred 
upon  tile  husband  of  the  testatrix  and  Schny- 
lei  F.  ISeiiger,  the  executors  named  in  the 
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will.  In  tbis  contention  there  may  be  do 
<Ioubt  that  counsel  is  correct.  The  language 
of  the  will  is:  "If  the  executors  shall  at  any 
tlmefindlt  necessary,  or  shall  deem  !t  for  the 
best  interest  of  my  estate,  I  desire  a  aide  to 
be  made,"  etc.  This  Unguage  imj^es  a  per- 
sonal confidence  and  trust  in  the  judgment 
and  honesty  of  the  parties  named,  and  it  can- 
not be  said  that  the  testatrix  Intended  by  this 
provision  to  confer  such  discretionary  power 
vpon  any  one  whom  the  probate  court  might 
appoint,  should  the  persons  ramed  fail  to  qual- 
ify or  refuse  to  accept  the  trust.  The  admin- 
istrator Aon  iion  with  the  will  annexed 
does  not  execute  the  powers  and  duties  which 
lie  outside  the  ordinary  scupe  of  an  executor's 
functions  unless,  by  the  terms  of  the  will, 
fluch  aiilhority  ia  clearly  granted.  Scliouler, 
Ex'ra,  §  413;  Redf.  Wills,  pt.  2,  pp.  90,  222; 
Ingle  V.  Jones,  9  Wall.  486.  Neither  do  we 
think  such  power  is  given  to  the  adminis- 
trator de  bonis  non  by  the  provisions  of  sec- 
tion 5B41,  How.  St.,  under  circumstances 
where  it  clearly  appears  that  the  power  is  a 
personal  one  to  the  executors  named  ia  the 
will.  This  section  provides:  "When  all  the 
executors  appointed  in  any  will  shall  not  be 
authorized  according  to  the  provisions  of  this 
chapter  to  act  as  such,  such  as  are  authorized 
shall  have  the  same  authority  to  perform  ev- 
ery act.  and  discharge  every  trust  required 
and  allowed  by  the  will,  and  their  acts  shall 
be  as  valid  and  effectual  for  every  purpose  as 
if  all  were  autliorized  and  should  act  to- 
gether; and  ailuiinistratoni  with  the  will  an- 
nexed shall  have  the  same  authority  to  per- 
form every  act,  and  discharge  every  trust,  as 
the  executor  named  in  tlie  will  would  have 
bad,  and  their  acts  shidl  be  as  valid  and  ef- 
fectual forevery  purpose."  The  powerscon- 
ferred  by  this  section  of  the  statute  upot)  the 
administrator  de  bonis  non  with  the  will  an- 
nexed are  such  only  as  can  be  exercised  by 
the  executor  as  such,  and  a  personal  power 
or  trust  which  might  be  exercised  or  per- 
formed by  an  executor  independently  of  his 
office  as  executor  will  not  pass  by  devolution 
to  the  administrator.  Conklln  v.  Egei'ton, 
21  Wend.  430;  Ross  v.  Barclay,  18  Pa.  St. 
179;  Evans  v.  Chew,  71  Pa.  St.  47.  The  will 
was  executed  on  May  30,  1876,  and  Mrs. 
Bennett  died  in  September.  1879.  Before  her 
death  she  hud  sold  and  disposed  of  all  the 
property  mentioned  in  the  will  except  the  40 
acres  of  land  in  Clinton  county  and  the  Wash- 
ington-Avenue lots.  These  Clinton  county 
lands  are  of  but  little  value.  The  only  prop- 
erty remaining  having  any  value  are  the  lots 
in  the  city  of  Lansing,  which  are  claimed  to 
be  worth  the  sum  of  $10,000.  After  provid- 
ing for  a  sale  of  the  property  in  the  second 
paragraph  of  the  will  and  the  order  of  sale 
the  testatrix  proceeds  as  follows:  "And  in  no 
case  shall  said  last-named  lots  be  sold  [the 
Washington-Avenue  lots]  before  my  said 
daughter  shall  attain  the  age  of  thirty-five 
years,  unless  she  shall  become  incompetent 
from  any  cause  to  earn  a  livelihood,  and  !n 
DO  event  for  less  than  the  sum  of  fifteen 


thousand  dollars."  The  codicil  was  added  to 
tlie  wiU  on  July  19, 1879.  In  tlila  the  testa- 
trix refers  again  to  these  lots  as  follows:  "I 
don't  wish  the  property  on  Washington  ave- 
nae  sold  antil  such  time  as  it  will  Ivlng  not 
less  than  one  hundred  dollars  per  foot  front." 
Again,  in  the  codicil,  the  testatrix  refers  to 
tliese  Washington -Avenue  lots.  By  the  cod- 
icil she  expresses  a  wish  that  her  daughter 
may  have  a  course  of  kindergarten  training 
to  enable  her,  la  any  reverses  of  fortune,  to 
support  herself  by  her  own  exertions.  Her 
directions  as  to  the  training  are  as  follows: 
"I  therefore  direct  my  executors  to  set  apart 
from  my  estate  a  sum  sufficient  to  give  her  a 
thorough  course  of  kindergarten  training,  the 
money  necessary  for  that  purpose  to  be  by 
them  realized  from  the  sale  of  properties 
other  than  the  Whs hiugton- Avenue  lots." 
These  Wasliington-Avenue  lots,  it  is  con- 
ceded, have  a  frontage  of  10  rods,  or  165  feet, 
which,  by  the  provisions  of  the  codicil,  were 
to  be  sold  at  the  sum  of  $100  per  foot,  or  at 
tlie  sum  of  $16,500.  The  evidence  shows  the 
lots  now  to  be  worth  only  the  sum  of  610.- 
000.  What  the  lots  may  possibly  be  worth 
at  the  time  the  complidnant  reaches  the  age 
of  35  years,  (four  years  hence,)  it  is,  of 
course,  impossible  for  any  person  now  to  dcH 
'termine.  II  was  evidently  the  Intent  of  tba 
testatrix  to  preserve  at  least  this  portion  of 
her  estate  until  her  daughter  sliould  attain 
the  age  of  35  years,  and  thai,  if  then  living, 
slie  should  come  into  the  possession  and  en- 
joyment uf  it.  But  the  executors  named  in 
the  will  were  given  power  to  sell  even  tbis 
portion  if  her  daughter  should  from  any  cause 
become  incompetent  to  earn  a  livelihood,  pro- 
vided the  sum  of  $15,000  could  then  be  ob- 
tained therefor,  or,  under  the  codicil,  the 
sum  of  $16,500.  These  conditions,  upon 
which  the  executors  named  were  empowered 
to  make  sale  of  thesu  lots,  may  or  may  not 
have  been  impossible.  Prom  the  evidence 
In  the  case  the  contingency  has  now  arisen 
which  was  provldeil  for  in  the  will.  The 
daughter  has  become  incompetent  to  earn  a 
livelihood,  but  the  executors  named  refused 
to  assume  the  trust,  and  they  are  both  now 
deceased.  Tlie  power  was  a  personal  one  to 
them,  and  the  administrutord«  bonis  non,  by 
the  terms  of  the  will,  cannot  exercise  it,  and 
the  statute  itself  confers  upon  him  no  such 
power.  Neither  can  the  lots  be  sold  for  the 
price  lixed  by  the  testatrix  In  tlie  will.  The 
claim  of  the  defendant  ia  that,  under  these 
circumstances,  the  lands,  known  as  the 
"Washington-Avenue  lots,"  cannot  be  sold 
until  the  complainant  arrives  at  the  aire  of 
35  years ;  ttiat  the  administrator  de  bonis  non 
cannot  be  empowered  by  the  probate  court  to 
make  tlie  sale,  and  tliat  a  court  of  chancery 
giving  this  construction  to  the  wiil  cannot 
authorize  the  sale  by  the  ailminlstrator;  that 
in  fait  there  is  no  power  vested  in  the  ad- 
ministrator to  make  sale  to  relieve  the  com- 
plainant 111  her  distress  until  she  shall  attain 
the  age  of  35  years.  Tliis  construction  of 
the  will  is  undoubtedly  correct,  there  being 
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no  debts  or  legaciea  to  be  paid;  yet,  by  the 
prayer  of 'the  bill,  v/e  are  ealled  upon  to  con- 
strue the  will,  and  to  determine  the  rights 
and  interests  of  the  complainant  in  the  prem- 
ises. 

It  is  made  apparent  by  the  will  that  the 
complainant  was  the  sole  object  of  the  testa- 
trtx's  care  and  bounty,  aside  from  her  hus- 
band, who  is  now  decBHsed.  The  ex>-cutors 
named  had  a  mere  naked  power  of  sale, 
coupled  with  no  interest  whntevr  in  the  es- 
tate. At  the  death  of  the  testati  ix  the  estate 
vested  in  the  complainant  in  fee  the  posses- 
sion and  enjoyment,  only  being  delayed  until 
the  complainant  should  arrive  at  the  age  of 
35  years,  and  contingent  at  her  death  before 
arriving  at  that  aj^e  that  her  father  should 
take,  if  he  survlveil  her,  provided  complain- 
ant left  no  lawful  Issue,  or,  leaving  such  law- 
ful issue,  such  issue  dies.  The  father  is  de- 
ceased, and  the  complainant  is  the  only  heir 
at  law  of  the  testatrix.  There  whs  nodevise 
over,  should  the  complainant  die  before 
reaching  the  age  of  85,  except  to  the  father, 
if  then  living,  and,  the  father  being  now  de- 
ceased, no  contingency  can  arise  by  which 
the  complainHnt  and  her  lawful  heirs  could 
be  divested  of  the  estate.  Under  these  cir- 
cumstances, what  rule  of  law  prevents  the 
complainant  taking  possession  y  She  lias  the 
absolnte  title  in  fee,  and  only  waits  the  arri- 
val of  her  thirty-flfth  birthday  tcr  take  posses' 
alon.  When  she  can  sell  and  dispose  of  the 
whole  estate,  why  should  the  administrator 
control  it?  There  is  no  one  Interested  in  it 
except  thn  complainant,  and  at  her  death  the 
estate  would  only  be  cast  upon  her  heirs  at 
law,  or  the  person  whom  she  might  designate 
by  will  to  take  after  her  death.  The  terms 
of  tlie  will.  It  is  contended,  place  restraint 
npon  the  alienation.  If  the  lands  had  been 
sold  by  the  executors^  the  complainant,  as 
devised  under  the  will,  would  have  been  en- 
titled to  the  proceeds.  No  one  but  the  com- 
plainant had  a  right  to  Insist  upon  the'per- 
forniance  of  this  trust  by  the  executors,  and 
no  one  rise  could  complain  of  the  breach. 
The  devise  is  not  made  to  the  executors  for 
the  benefit  of  the  devisee,  but  directly  to  the 
■devisee.  The  estate  devised  is  nut  a  condi- 
tional one  to  be  forfeited,  except  by  a  condi- 
tion which  cannot  now  happen,  or  to  revert 
to  the  heirs  of  the  tesiator.  or  go  over  to 
othei-s  on  any  condition;  nor  is  it  one  which 
is  to  vest  at  some  future  day.  but  is  an  abso- 
lute vested  estate  in  fee  which  the  complain- 
ant is  entitled  to  take  in  possession  at  the 
age  of  35  years.  The  restraint  upon  the 
aiienntiun  evidently  was  made  solely  for  the 
beneflt  of  the  devisee.  "Why  may  she  not 
now  forego  or  release  its  performance?  It 
may  be  contended  that  the  executors  named 
in  the  will,  had  they  accepted  the  trust,  and 
assumed  control  of  the  estate,  might  have  in- 
sisted on  holding  the  estate  in  possession  un- 
til the  period  when  the  complainant,  by  the 
terms  of  the  will,  was  to  take  in  posisessioii. 
This,  however,  was  a  mere  naked  trust,  and 
one  personal  to  the  parties  named.  This 


trust  they  refused  to  accept,  and  the  trusteee 
are  now  dead.  Who  can  complain  if  the 
devisee  now  takes  In  possession  and  sella  and 
disposes  of  the  entire  estate?  It  is  well  set- 
tled that  when  a  bare  power  of  sale  Is  given 
to  the  executors  merely  to  sell  the  lands  for 
the  purpose  of  paying  over  the  proceeds  to 
devisees,  whose  right  under  the  wilt  to  such 
proceeds  is  an  absolute  and  vested  right,  all 
such  devisees  may  collectively,  before  the 
power  of  sale  is  exercised,  elect  to  take  the 
land  instead  of  the  proceeds,  and  thus  pre- 
vent a  sale.  But  we  are  satisfied  that  the 
restraint  upon  alienation  contained  In  this 
will  is  void.  Such  restraints  are  not  favored 
in  the  law.  It  Is  true  that  many  restrictions 
or  qualifications  npon  the  rights  of  the  dev- 
isee or  grantee  be  made  effectual  by 
making  the  estate  itaelf  dependent  npon 
such  condition;  but  where  the  estate  granted 
is  absolute,  such  restriction  can  Impose  no 
legal  obligation  npon  the  devisees,  or  limit 
their  power  over  the  estate,  when  the  ob- 
servance or  violation  of  the  restriction  can 
neither  promote  nor  prejudice  any  interest 
but  their  own.  This  rule  was  very  fully  dis- 
cussed by  this  court  in  Mandlebanm  v.  Mo 
Doneli.  29  Mich.  87,  and  In  support  of  tliis 
principle  the  court  cited  Hall  v.  Tufts.  IS 
Pick.  459;  Bank  v.  Davis.  21  Pick.  42;  Bran- 
don V.  UobinsoD.  18  Yes.  429;  Boebler's  Ap- 
peal, 64  Pa.  St.  9;  Craig  v.  Wells,  11  N.  Y. 
315. 

Aside  from  these  reasons,  however,  we- 
think  the  restrictions  npon  the  sale  cannot 
be  upheld.  No  such  restrictions  are  valid. 
When  a  restriction  in  a  conveyance  of  a 
vested  estate  In  fee-simple  In  possession  or 
rfmalnder  is  a;;atnst  selling,  for  a  particular 
time,  such  a  restriction  is  invalid.  When  » 
peraon  la  entitled  absolutely  to  property,  any 
provision  postponing  Its  transfer  or  payment 
to  him  is  void.  Gray,  in  his  rules  against 
Perpetuities,  tlius  states  the  rule:  "Suppose 
property  Is  given  to  trustees  In  trust  to  pay 
the  princip^  to  A.  when  he  reaches  the  age 
of  thirty.  When  any  other  person  than  A. 
is  Interested  in  the  property*  when,  for  in- 
stance, there  is  a  gift  over  to  B.  if  A.  dies 
under  thirty,  the  trustee  will  retain  the 
property  for  the  beneflt  of  B. ;  but  when  no- 
one  but  A.  is  interested  In  the  property 
should  he  die  before  thirty,  his  lieirs  or  rep* 
resentalives  would  bo  entitled  to  it.  When, 
in  short,  the  direction  for  postponement  has 
been  made  for  A.'s  supposed  beneQt,  such 
direction  is  void,  in  pursuance  of  the  general 
doctrine  that  it  is  against  public  policy  to 
restrain  a  man  in  tlie  use  or  disposition  of 
the  property  in  which  no  one  hut  himself  has 
any  interest."  The  principle  is  generally 
held  to  he  that  all  rights  of  property  are 
alienable,  and  that  a  condition  or  restriction 
which  would  susfiend  all  power  of  alienation 
for  any  length  of  time  is  inconsistent  with  the 
estate  granted,  and  void.  The  husband  of 
the  testitrlx  died  in  lBij4.  There  has  lieen 
no  period  of  time  since  then  In  which  the- 
I  complainant  did  not  have  the  right  to  the  im- 
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mediate  enjoyment  of  the  estate,  and  to  mort- 
gage, selK  or  dispose  of  It  as  she  saw  Bt.  and 
appropriate  the  whole  proceeds  thereof,  sub- 
ject only  to  the  debts  the  testatrix,  if  any 
there  be,  and  the  expenses  of  administratiun, 
as  daring  the  life  of  her  father  they  could,  by 
their  joint  act,  have  conveyed  It.  Thedecree 
of  the  court  below  must  be  set  aside,  and  a 
decree  entered  In  this  court  in  accordRnce 
with  this  opinion.  No  costs  will  be  allowed, 
aa  the  administrator  seems  to  have  acted  in 
good  faith  and  under  what  he  believed  to  be 
the  true  construction  of  this  clause  in  the 
wUl. 

MoBSE,  J.»  coneurrad  with  Loho.  J. 

Champlin.  J.  I  concur  with  Mr.  Justice 
Long  upon  tlie  ground  that  the  will  is  void 
as  euDtravening  section  5531.  How.  St. 

CAHrBBLL,  .T.  I  think  that,  inasmuch  as 
complainant  is  the  only  person  interested  in 
the  land,  the  otlier  questions  are  not  impor- 
tant, and  I  concur  in  the  result. 

Sbebwoqd,  C.  J.,  concurred  with  Oaup- 

BBIX,  J. 


COTTNTY  OF  NELSON  9.  NOBTHCOTB  et  al. 
(Supreme  Court  of  Diiltota.  Oct.  10, 1&890 
Dah&obs— RsHOia  Caijsb. 
Defendants,  knowing  a  oonn^  treasurer  to 
be  a  def aalter,  loaned  him  money  and  certlflcatea 
to  enable  Mm  to  have  Mb  ac<.-oantB  audited,  and 
to  conceal  from  the  board  of  oounty  commissioners 
the  fact  of  Us  embezzlement  of  toe  funds  of  the 
county,  after  wMch  be  embezzled  a  further  sum. 
and  fled  from  the  territory.   Held,  that  the  dam- 
age that  the  county  snstained  by  reason  of  such 
act  of  defendants  was  too  contingent,  remote,  and 
indefinite  to  conatituta  a  cause  of  action. 

Appeal  from  district  court,  Nelson  county; 
"William  B.  MoConnell,  Judge. 

Action  by  the  county  of  Nelson  against  M. 
8.  Northcote,  George  Martin,  and  Francis  I. 
Kane,  for  damages  alleged  to  hare  bt'en  sus- 
tained by  the  plHintifT  by  reason  of  fraud  and 
collusion  on  the  part  of  the  defendants  and 
one  Andrew  Holman,  county  treasurer  of 
said  plaintifT,  by  which  it  is  alleged  the  plain- 
tiff was  defrauded  and  sustained  damage. 
Demurrer  was  Qrst  interposed  to  the  com- 
plaint on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
which  was  overruled.  The  defendants  an- 
swered. Upon  the  trial  before  the  court 
with  a  jury,  the  plaintiff  had  Judgment,  and 
the  defendants  appealed. 

Ball,  WaUin  i&  Smitht  for  appellants. 
Stuard  A  Coriiet,  tor  respondents. 

Spencer,  J„  (c^fter  iiaiing  the  facta  guh- 
Mtantially  aa  above.)  By  the  complaint  in 
this  action  it  is  alleged  that  the  plaintiff  is  a 
municipal  corporation,  one  of  the  rountiea  of 
this  territory;  that  defendants  were  bankers, 
carrying  on  business  at  Lokuta,  Nelson  coun- 
ty; tliat  one  Andrew  Holman  was  county 
treasurer  of  said  county,  duly  elected  and  ac^ 
T.48N.w.no.2U— ^7 


ing  as  snch.  and  that,  as  such  treasurer,  he 
deposited  the  funds  of  said  county  I'ecelved 
by  him  in  defendants'  bank,  and  kept  his  ac- 
count therein;  that  on  the  5th  day  of  Janu- 
ary, 1886,  said  Holman  was  an  embezzler  in 
the  sum  of  ®9.300  of  said  county's  funds, 
which  had  come  into  his  bands  wa  such  treas- 
urer; that  the  defendants  knew  at  that  time 
that  said  Holman  had  been  using  said  funds 
of  said  county  so  deposited  with  them  for  the 
purpose  of  paying  bis  personal  debts,  and 
that  he  had  paid  his  private  debts  from  the 
funds  of  said  county  so  deposited;  that,  un- 
der the  statute  of  this  territory.  It  was  the 
duty  of  said  Holman,  as  such  treasurer,  on 
the  5th  day  of  January,  1886,  to  attend  be- 
fore the  board  of  county  commissioners  of 
said  county  and  exhibit  his  accounts  and 
vouchers  as  such  treasure^  and  the  monejs 
in  his  hands  belonging  to%ach  county;  that 
on  said  day,  as  such  treasurer,  he  should  have 
had  in  his  bands  of  the  moneys  of  said  coun- 
ty, which  he  had  received,  and  for  which  he 
was  chargeable,  the  sum  of  $15,221.78;  that 
he  did  not  have  such  sum  of  said  funds  of 
said  county  in  his  possession,  or  under  his 
control,  but  that  he  had  at  such  time  embez- 
zled the  sum  of  99,300  thereof;  that  upon 
such  accounting  by  said  Holman,  as  such 
treasurer,  he  exhibited  to  the  county  commis- 
sioners, among  the  moneys  of  said  county, 
the  sum  of  $4,200,  in  cash,  and  a  certain  cer- 
tificate of  deposit  issued  by  said  defendants 
to  liim  for  the  sum  of  82,600,  and  a  bank 
draft  for  the  sum  of  82,500,  issued  by  the 
defendants  to  him ;  that  said  8-^,200  cash,  and 
certificate  of  deposit,  and  draft  were  not  the 
property  of  said  Holman.  either  individually 
or  as  such  treasurer,  or  the  property  of  said 
ooutity,  hut  were  temporarily  loaned  by  said 
defendants  to  said  Holman  for  the  sole  pui^ 
pose  of  enabling  him  to  conceal,  by  means 
thereof,  his  said  embezzlement  of  said  coun- 
ty^s  funds  in  his  hands  as  such  treasurer,  and 
with  the  intent  on  the  part  of  said  defend- 
ants to  deceive  and  defraud  said  county 
thereof;  that  said  defendants  knew  that  said 
Holman  had  misappropriated  said  county's 
funds,  and  that  he  received  said  cash,  certiS- 
cate,  and  draft  for  the  sole  purpose  of  exhib- 
iting Ihem  t3  said  board  of  county  commis- 
sioners as  money  in  his  hands  as  such  treas- 
urer, for  the  purpose  and  with  the  intent  of 
tionceallng  hla  embezzlement,  and  that  the 
defendants,  knowing  said  intent  on  the 
part  of  said  Holman  to  deceive  said  board  of 
county  commissioners  and  conceal  bis  embez- 
zlement and  defraud  said  county,  conspired 
and  colluded  with  said  Holman  to  conceal 
such  embezzlement  and  deceive  such  board 
of  county  commissioners,  and  for  that  pur-, 
pose,  and  with  such  intent,  loaned  said  Hoi-* 
man  said  84,200  cash  and  said  certificate  and 
draft;  thiit  said  Holman  did  exhibit  to  said 
board  of  county  commissioners  such  money, 
certiHcate,  and  draft  with  the  money  remain- 
ing in  his  hands  as  such  county  treasurer, 
and  that  they,  believing  the  same  to  be  coun- 
ty funds  of  said  oouuty*  in  the  hands  of  said 
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Holman  as  treasurer*  did  audit  and  allow  his 
accounts  as  such  treasurer  as  correct,  and. 
relying  thereon,  did  refrain  from  taking  any 
steps  to  have  said  Holman  arrested  and  pros- 
ecuted for  embrazlement,  and  from  having 
aued  him  while  he  was  In  this  territory,  and 
suffered  him  to  remain  in  office  as  such  treas- 
urer; and  that  thereupon,  and  subsequently 
to  SHid  5th  day  of  January.  1886.  and  while 
■till  acting  as  such  treasurer,  he  embezzled 
of  the  funds  ot  said  county,  which  came  into 
bis  hands  as  such  treasurer,  the  further  sum 
of  96,726.26.  and  that  before  such  embezzle- 
ment was  discovered  he  fled  from  said  terri- 
tory, and  has  not  since  returned  or  been  dis- 
covered, or  been  arrested  for  such  embezzle- 
ment; tiiat  by  reason  of  such  fraud  and  col- 
lusion said  board  of  county  commissioners 
were  deceived,  and,  bplieving  such  money, 
draft,  and  certiQcRte,  so  temporarily  loaned  by 
■aid  defendants  to  said  Holman,  were  the 

firoperty  and  funds  of  said  county,  and  rely- 
ng  thereon,  refrained  from  having  said  Hol- 
man arrested  and  prosecuted  until  he  had 
fled  from  th«  territory,  and  refrained  from 
suing  said  Holman  to  reci>ver  said  sum  so 
eml>^zled  as  aforesaid  until  he  became  hope- 
lessly insolvent.  To  this  complHint  the  de- 
fendants demurred.  The  demurrer  was  over- 
rnled.  and  the  defendants  answered.  Upon 
the  trial  of  the  action  the  plaintiff  Iiad  judg- 
ment; the  court,  however,  limiting  the 
amount  of  the  recovery  to  the  sum  which 
was  embezzled  by  Holman  subsequently  to 
the  accounting  of  January  5,  1886. 

The  only  fraud  alleged  in  the  complaint, 
and  proveil  upon  the  trial  of  the  action,  is 
that  the  defendants,  knowing,  or  having 
knowledge  of  the  circumstances  sufficient  to 
charge  them  with  knowledge,  that  Holman 
was  an  embezzler  of  the  county's  funds  on 
the  5th  day  of  January,  1886,  loaned  him  a 
sum  of  money  and  some  cash  certificates  for 
the  purpose  of  enabling  him  thereby  to  cause 
the  county  commissioners  to  believe  that  the 
money  and  funds  thus  exhibited  belonged  to 
the  county,  and  thus  secure  his  accounts  to 
be  audited  and  his  embezzlement  to  be  con- 
cealed; that  the  county  commissioners  were 
deceived  thereby,  and  refrained  from  bringing 
action  against  said  Holman  to  recover  such 
funds,  or  to  prosecute  him,  until  he  had  es- 
caped from  the  territory.  The  verdict  of  the 
Jury  being  against  the  defendants,  the  truth 
of  all  the  material  allegatlonB  of  the  com- 
plaint is  established.  The  question,  there- 
fore, for  our  determination  Is  whether  these 
facts  are  sufficient,  in  law*  to  eutitle  the 
plaintiff  to  judgment. 

The  gist  of  the  injury  complained  of  Is  the 
fraudulent  act  of  the  defendants  in  loaning 
Holman  tlie  monpy  and  certiflcates  to  enable 
him  to  have  his  accounts  as  county  treasurer 
audited,  and  conceal  from  the  board  of  coun- 
ty oommissionera  the  fact  of  his  embezzle- 
ment of  the  funds  of  the  county,  knowing 
that  he  was  an  embezzler.  In  order  to  main- 
tain an  action  for  the  fraudulent  nets  of  an- 
other, it  is  absolutely  necessary  for  the  plain- 


tiff to  prove,  not  only  that  damage  haa  been 
sustained  by  him,  and  that  the  defendant  has 
committed  a  wrong,  but  also  tliat  the  damage 
is  the  necessary  result  of  the  wrongful  act, 
and  such  damage  must  be  susceptible  of  proof, 
and  capable  of  being  dearly  ascertained. 
Lamb  V.  Stone.  11  Pick.  526.  What  dam- 
age has  the  plaintiff  sustained  by  reason  of 
the  fraudulent  acts  alleged  and  found  against 
the  defendants?  It  lost  no  claim  or  lien 
against  the  property  of  Holman,  for  it  had 
no  lien  thereon.  Nor  is  it  even  alleged  that 
he  at  any  time  had  any  property  fmm  which 
the  deficit  could  have  been  made.  It  did  not 
lose  custody  of  his  body,  for  he  had  not  been 
arrested,  nor.  so  far  as  the  record  indicates, 
had  any  steps  whatever  been  taken  to  that 
end.  There  la  nothii^  to  show  that  any 
such  proceeding  was  contemplated.  All  that 
can  be  said  is  that  If  the  defendants  bad  not 
by  their  fraudulent  act  in  loaning  Holman 
the  money  and  certificates,  and  thus  have  en- 
abled him  to  deceive  the  board  of  county 
commissioners,  he  could  not  have  concealed 
the  first  of  his  embnzlement.  that  they  would 
have  discovered  It,  and,  having  discovered 
it,  would  have  prosecuted  him  criminally, 
and  brought  actions  against  him  to  recover 
the  amouut.  Upon  what  theory  can  an  ao 
tion  for  such  an  injury  be  maintained?  How 
is  the  fact  that  the  pUintiff  refrained  from 
procuring  the  arrest  of  the  defaulter  because 
of  this  actof  thedefendantstobeestabllshed? 
By  what  process  are  we  to  determine  whatdo- 
signs  the  county  commissioners  would  have 
formed  in  their  minds  had  they  known  facts 
of  which  they  were  ignorant,  or,  having  as- 
certained them,  what  action  they  would  have 
taken?  We  may  speculate  on  what  men 
would  ordinarily  do  under  such  circumstan- 
ces, but  to  prove  precisely  what  they  would  do, 
so  as  to  know  it  as  an  established  fact,  is  an 
absolute  impossibility.  But  if  we  assume 
that  the  county  commissioners,  had  it  not 
been  for  the  fraudulent  act  of  the  defendants, 
would  hiive  discovered  the  embezzlement  by 
Hulman,  and  removed  him  from  office,  could 
we  then  say  that  the  plaintiff  had  shown  iu 
self  entitled  to  recover  against  the  defend- 
ants for  the  amount  stolen  subsequent  to 
January  5,  1886.  the  day  the  fraud  was  com- 
mitted which  enabled  Holman  to  conceal  his 
crime?  To  do  this  we  should  be  obliged  to 
determine  that  the  county  treasurer  who 
would  have  been  appointed  to  succeed  him 
would  have  been  more  honest,  and  not  have 
embezzled  tbe  funds.  How  is  this  to  be 
proved?  How  is  it  to  be  determined  whotb^ 
would  have  appointed,  or  tliat  such  appointee 
would  not  have  embezzled  the  county's  funds, 
or  that  they  might  not  have  been  stolen  by 
some  one  else?  Such  facta  are  not  snsoep- 
tible  of  legal  proof.  They  are  wholly  con- 
jectural, and  beyond  the  limits  of  the  knowl- 
edge of  mankind.  And  though  it  is  not  al* 
leged  that  Holman  at  any  time  had  any  proi^ 
erty.  yet,  If  we  assume  that  he  had.  we  can- 
not undertake  to  say  that  he  might  not  tiave 
sold  it  to  a  bvnafid«  purchaser,  or  that  some 
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otber  creditor  would  not  have  attached  It  It 
Is  therefore  iinposBlble  to  determine  wlietber 
tiie  plaintiff  vould  bare  disoovered  the  em- 
bezuement,  and  had  Holman  arrested,  or  have 
reooT«red  the  amount  embezzled*  bad  the  de> 
fendants  not  loaned  him  Uie  money  or  cer- 
tiflcatfls;  and  It  is  equally  Imposaible  to  ascer- 
tain whether  he  would  have  been  suspended 
Crun  his  offlqe,  or  his  snooessor  therein 
would  not  have  embeazled  a  like  sam.  It  is 
not  apparent  wherein  tUe  plaintiff  lias  sns- 
tained  any  damai^e  by  the  <raad  or  wrong  of 
the  defendants;  but.  if  it  U«,  it  Is  impoasibte 
of  ascertainment,  and  Is  too  contingent,  re- 
mote* and  indettnite  to  constitute  a  cause  of 
action.  The  act  of  the  defendants  in  loaning 
lilm  the  money  and  certiOcatiw  was  not  ille- 
gal. It  WHS  lawful  In  ilselft  and  cannot  be 
made  the  ground  of  a  recovery  against  them. 

This  CHSB  is  analogous  to  that  of  Bradley  v. 
Fuller.  118  Mass.  239.  In  that  case  the  alle- 
gations of  the  complaint  were  that  the  de- 
fendant represented  to  lha  plaintiff  that  a 
corporation,  of  which  he  was  treasurer,  and 
against  which  the  plaintiff  then  held  an  over- 
due note,  owe.1  no  other  debts,  and  that 
there  were  no  ^tachnients  upon  its  property; 
that  such  representations  were  made  falsely 
and  fraudulently,  and  for  the  purpose  of  In- 
ducing the  plaintiff  not  to  commence  an  ac- 
tion against  said  contpany  until  after  the 
» property  thereof  should  be  placed  out  of  reach 
of  process  by  plaintiff;  thataUuf  the  property 
of  the  company  was  subsequently  attached 
and  sold  upon  other  debts;  and  that  the 
plaintiff,  relying  on  such  representations, 
lost  his  debt.  It  was  alleged,  also,  that  the 
plaintiff  was  induced,  by  the  representations 
made  by  said  defendant,  to  forbear  securing 
payment  of  bis  note  by  attachment  of  said 
company's  property,  ss  he  might  and  would 
have  done  but  for  such  representations.  In 
passing  upon  the  question  of  the  Bulticiency 
of  this  declaration  the  court  said;  "The  facts 
stated  in  these  counts  do  not  show  a  legal 
cause  of  action.  •  •  •  There  is  no  aU 
tairhment,  or  attempt  to  attach,  on  the  part 
of  the  plaintiff,  alleged.  It  does  not  appear 
that  by  reason  of  the  alleged  representations 
he  lost  anything  which  he  ever  had.  Tak- 
ing these  counts  in  the  most  favorable  sense 
for  the  plaintiff,  they  simply  charge  that  the 
plaintiff,  induced  by  the  falsehood  alleged, 
refrained  from  carrying  into  effect  an  inten- 
tion to  attach,  and  tliat  another  creditor  did 
attach  and  apply  the  company's  properly  in 
payment  of  his  debt."  And  the  complaint 
WHS  dism  issed  because  it  did  not  stHte  a  cause 
of  action.  This  is  a  raucii  stronger  case  for 
the  plaintiff  than  the  one  at  bar,  for  in  this 
complaint  it  Is  not  even  stated  that  there 
was  any  intention  to  institute  proceedings 
for  tlie  recovery  of  money.  There  could  nut 
have  been,  for  the  plaintiff  did  not  know  of 
the  embezziemei.t;  but  tht-re  is  no  allegation 
tliat  Holman  owned  any  property  at  any 
time,  nnd,  indeed,  there  is  no  allegation  that 
he  has  not  now  property  within  the  territory. 
8o  in  Lamb  v.  Stone.  11  Pick.  627,  which 


was  an  action  to  recoTer  damages  from  ttie 
defendant  because  of  a  fraud  perpetrated  bj 
him  upon  the  plaintiff  in  purchasing  the 
property  of  a  person  who  was  indebted  to 
the  plaintiff,  and  assisting  him  to  abscond  in 
order  to  prevent  the  plaintiff  from  collecting 
his  debt.  The  conrt  held  that  these  facts  did 
not  constitute  a  cause  of  action.  In  Well- 
ington T.  Small,  3  Gush.  145.  it  was  alleged 
that  the  d^endants  and  Dexter  Small  were 
merchants,  and  that  the  latter  purchased 
goods  of  sundry  persons  on  credit  to  a  large 
amount;  that  he  gave  notes  therefor,  which 
were  indorsed  to  phdntiff;  that  he  had  not 
paid  the  same,  and  was  Insolvent,  and  had 
no  property;  that  before  the  notes  matured 
the  defendants  combined  to  defraud  the 
plaintiff,  and,  to  enable  Dexter  Small  to  take 
the  poor  debtor's  oath,  and  to  hinder  and  d»> 
lay  the  plaintiff  from  securing  and  recover- 
ing payment  of  his  debt,  and  fraudulently 
and  without  consideration,  removed  from  the 
state  a  large  portion  of  said  Dexter  Small's 
goods;  that  the  defendant  Qeorge  Small 
fraudulently  received  and  concealed  the  same 
from  plaintiff,  and  prevented  the  levying  of 
an  attachment  upon  them,  both  parties  know- 
ing that  the  goods,  or  the  notes  given  therefor, 
had  not  been  paid;  that  the  defendant  after- 
wards, in  pursuance  of  their  fraudulent  and 
unlawful  intent  and  conspiracy,  canceled 
and  discharged  a  valid  debt  due  from  one 
George  Small  to  Dexter  Small,  and  removed 
other  goods  of  said  debtor  out  of  the  state 
frHudulently  and  with  such  Intent;  tliat 
plaintiff  had  recovered  Judgment  against  said 
debtor,  but  by  reason  of  the  fraudulent  acts 
of  said  debtor  he  was  unable  to  collect  his 
judgment;  and  that  said  debtor  had  been  en- 
abled to  take  the  poor-debtor's  oath  by  the  al- 
leged fraudulent  action  of  said  defendant, 
and  had  taken  the  same  and  beendiacha^ed. 
Tlie  court,  in  giving  its  opinion,  said:  "The 
uncertainty  of  the  plaintiff's  damage  seems, 
of  itself  alone,  to  be  a  sufficient  reason  for 
his  not  recovering.  In  an  action  on  the  case 
ex  delicto  the  plaintiff  must  show  injury  and 
damage;  and  these  miut  be  shown  as  facts, 
by  legal  proofs,  except  in  a  few  cases,  where, 
by  the  rule  of  law,  damage  is  presumed 
from  the  act  complained  of.  This  case  does 
not  fall  within  that  exception.  How  could 
this  plaintiff  prove  that  he  suffered  any 
damage  from  the  acts  of  the  defendant  which 
are  averred  in  the  declaration?  How  could 
he  prove  that  be  would  have  secured  bis 
debt  by  attaching  the  property  of  his  det)tor, 
if  the  defendant  had  not  intermeddled  witli 
it?  Other  creditors  might  have  attached  it 
before  him,  or  it  might  liave  been  stolen  or 
destroyed  while  In  the  debtor's  possession. 
The  fact  that  the  plaintiff  has  suffered  actual 
damage  from  the  defendant's  conduct  is  not 
capable  of  legal  proof,  because  it  is  not  with- 
in the  compass  of  human  knowledge,  and 
therefore  cannot  be  shown  by  human  testi- 
mony, it  depends  on  numberless  unknown 
contingencies,  and  can  be  nothing  more  than 
a  matter  of  ounjecLure."  Xo  the  same  effect 
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are  Hoi^n  t.  Bliss,  2  Mass.  111.  and  l^an- 
dall  T.Hazelton,  12  Allen,  412.  The  allega- 
tion of  consplracf  in  the  complaint  does  not 
change  the  nature  of  the  action.  The  ground 
of  the  action  is  the  fraud  committed,  the 
wrong  done,  and  the  damage  occasioned 
thereby.  An  allegation  of  conspiracy  Is 
doubtless  proper  when  it  is  sought  to  charge 
two  or  more  defendants  witli  combining  or 
acting  jointly  to  accomplish  the  wrong  com- 
plaineil  of,  but  it  is  not  essential  for  any 
other  purpose.  Verplank  v.  Van  Buren,  76 
N.  Y.  247:  Parker  v.  Huntington.  2  Gray. 
124;  Laverty  v.  Vanaradale,  65  Pa.  St.  507. 
The  cjises  relied  upon  by  the  plaintiff  (Za- 
briskie  v.  Smith.  13  N.  Y.  828;  Pasley  v. 
Freeman,  2  Smith,  Lead.  Caa.  75:  Endsley  v. 
Johns,  60  Amer.  Rep.  572.  12  N.  E.  Rep. 
247;  and  others)  are  not  analogous  to  the 
case  at  bar,  and  do  not  sustain  the  plaintiff's 
contention.  We  are  unable  to  discover  any 
legal  hy[)otliesi3  upon  which  this  action  can 
be  sustained,  and  the  judgment  appealed 
from  must  therefore  be  reversed  and  the  ac- 
tion dismissed.  Judgment  reversed  and  ac- 
tion dismissed,  with  costs;  all  the  justices 
concurring,  excepting  McGuNNSLLand  Tkm- 
PX.STOK,  JJ.,  not  sitting. 


Baisbecs  e.  Anthony  et  td, 
(Suprww  Court  aS  Wiaeimain.  Dea  8, 18S8.) 
SbKn  Am  BCi^iHG— BnanrroB  on  Appbai^ 

1.  AmRfftlturfromtbesupremecourt direct- 
ing the  lower  court  to  ^ive  judgment  forplaistilT, 
eraating  him  a  perpetual  injunction,  ana  award- 
ing him  compensation  for  the  acts  of  defeodanta, 
does  not  authorize  the  court  below  to  open  the  case 
and  take  further  evidence,  nor  to  make  any  new  or 
additiooal  findings  of  fact, 

3.  A  judgment  limiting  defendants*  right  to 
mine  and  worli  a  mioeral  ranffe  on  plaintiff's  land 
to  a  point  800  yards  west  of  a  stone  fence  suffi- 
ciently ascertains  anddetermines  theatartingpoint 
from  and  direction  in  which  the  measurement  is 
to  be  made;  It  appearing  from  the  pleadiDgs  and 
arldenoe  thai  plaintiff  owned  the  land  west  of  a 
poiufdOO  feet,  measured  In  said  range,  southwest- 
erly  from  the  point  of  Interaectioa  of  the  range 
with  a  certain  stone  fence, "  and  that  the  general 
course  of  the  range  was  westerly. 

8.  A  finding  that  defendants  had  reached 
the  point  beyond  whli:b  they  had  no  right  to  work 
the  range  is  supported  by  defendants' testimony 
describing  its  condition  at  that  point;  the  answer 
also  admitting  that  this  point  had  been  reached, 
but  claiming  the  right  to  worli  the  range  wherever 
it  should  run  on  plaintiff's  land. 

Appeal  from  circuit  court,  Lafayette  (»nn- 
tj;  Gbo.  Clehentson.  Judge. 

BiuhneU  dt  Watlcins,{W.  S.  Carter,  of 
oounsel.)  for  appellants.  Orton  A  Oabom,  for 
respondent. 

Cole,  C.  J.  Some  Interesting  questions  of 
pnictice  were  raised  and  discussed  on  the  ar- 
gument of  this  cause,  but  we  shall  not  con- 
sider them,  because  our  views  are  adverse  to 
the  clitlms  of  the  defendants,  after  giving  them 
the  benefit  of  all  exceptions  taken  to  the 
original  findings  of  the  trial  court,  of  which 
they  now  seek  to  avail  tliemselves.  It  Is  de- 
sirable that  this  litigation  should  come  to  an 


(Wis. 

end,  since  the  canse  has  been  fully  tried  upon 
the  merits,  and  the  rights  of  the  parties  con- 
clusively determined.  The  judgment  of  the 
circuit  court  conforms  to  the  mandate  of  this 
court,  and  is  correct.  The  remittitur  at  this 
court  was  that  the  caussshould  be  remanded^ 
with  directions  to  the  circuit  court  to  give 
judgment  for  the  plaintiff,  granting  a  perpe^ 
ual  injunction  as  prayed,  and  awarding  him 
compensation  for  the  mineral  tuken  by  the 
defendants  from  the  crevice  west  of  the  300- 
ynrd  point,  and  appropriated  to  their  own 
use.  73  Wis.  588.  41  N.  W.  Bep.  72.  Th© 
plaintiff  waived  nil  claim  for  compensation 
for  the  mineral  taken,  as  he  had  the  undoubt- 
ed right  to  do,  and  took  judgment  only  for  a 
perpetual  injunction,  in  accordance  with  the 
remittitur.  Now,  it  is  objected  that  tite 
court  below  should  have  f^Hnted  the  defend- 
ants' motion,  and  should  have  found,  fixed, 
and  determined,  by  its  findings  and  judg- 
ment, the  3Ui)-rard  limit  from  the  rock  fence, 
mentioned  In  the  complaint,  so  that  the  same 
could  be  definitely  and  accnrately  found  and 
known  by  the  parties,  and  by  all  persons  wh* 
might  become  interested  In  the  premisi^s. 
This  court  did  not  direct  the  court  bpluw  t« 
open  the  esse  and  take  further  evidence,  noi 
to  make  any  new  or  additional  findings  at 
fact.  It  had  considered  the  case  upon  tbb 
evidence  presented,  and  fully  concurred  in 
the  view  of  the  circuit  court,  tliat  the  nego-* 
tiations  as  to  working  the  range  west  of  the 
stone  fence  resulted  in  an  agreement  limiting 
the  riglit  of  the  licensees  to  mine  and  work 
the  range  to  a  point  300  yards  west  of  the 
stone  fence,  and  no  further.  There  was  no 
necessity  for  any  further  trial  todetermlnft 
the  rights  of  the  parties. 

But  it  is  said  that  tliis  leaves  the  300-yard 
limit  from  the  rock  fence  uncertain  and  un> 
determined,  because  it  is  not  clear  how  or 
from  what  point  at  the  rock  fence  the  meas- 
urement is  to  be  made.  There  is  no  difilculty, 
as  it  seems  to  us,  in  ascertaining  the  point  of 
commencement  at  the  rock  fence,  and  how 
the  measurement  should  be  made,  if  the 
pleadings  and  evidence  are  considered.  In 
the  complaint  the  plaintiff  alleged  that  tie  was 
the  owner  in  fee-simple,  and  was  in  the  ex- 
clusive possession,  of  that  portion  of  the  80- 
acre  tract  which  was  west  of  the  point  in 
what  was  known  as  the  "Dickson  and  An- 
thony Kimge,"  "wliich  point  Is  nine  hundred 
(900)  feet,  measured  on  the  said  range,  soutlv- 
westerly  from  the  point  of  the  intersection 
of  the  range  with  a  certain  stone  fence,  which 
was  the  west  boundary  line  of  the  highway 
named.  ^  It  was  alleged  that  the  defelidanta 
had  no  right  or  licence  to  follow  and  work 
the  range  on  the  plaintifE's  land  west  of  that 
limit;  but  they  had  done  so.  and  claimed  the 
right  to  follow  the  range  wherever  it  should 
run  on  the  plaintiff's  land.  Kow,  the  an- 
swer practically  admits  these  allegations  to 
be  true,  with  a  qualiflnation  that  the  defend- 
ants ha<l  the  right  to  work  and  follow  the 
range  wherever  it  might  run  on  the  plain- 
tiff's land,  and  ttiat  they  were  not  trespassers 
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In  so  d<dBg.  Thii,  <rf  coone,  dewly  fixes 
the  point  m  commencement  the  measure- 
ment at  the  stond  fence,  where  the  range 
iDtersects  it,  and  the  measurement  Is  then 
to  be  made  upon  the  range  In  a  southwest- 
erly direction,  that  being  the  general  oonrse 
of  the  ranfire*  until  the  300-yard  limit  Is 
readied,  which  is  the  extent  of  the  defend- 
ants' right  to  follow  the  range.  The  maxim 
applies,  id  eertum  eat,  quod  eertum  reddi 
pote$t, — that  is  sufficiently  certain  which  can 
be  made  certain.  It  Is  Idle  to  say.  the  start- 
ing point  at  the  fence  being  given,  that  the 
limit  coQld  not  be  certainly  ascertained  by 
measuring  upon  the  rantje  to  the  300-yarti 
point.  But  it  is  snggeated  that  a  different 
mude  of  measurement  may  be  adopted,  which 
cbangeH  tlie  point  at  the  western  limit.  In 
our  view  the  correct  measurement  should  be 
mHde  alung  the  range,  or  thread  of  the  range, 
as  the  plaintiff's  counsel  suggested,  to  the 
terminal  point  on  the  west. 

We  cannot  concur  in  the  view  of  defend- 
ants' counsel,  that  the,tfStimony  shows  that 
the  30u-yard  point  might  be  Bxed  in  some 
otiter  way.  Tliat  argument  is  based  upon 
the  assumption  that  the  word  "west"  from 
the  feii^  means  due  west,  whereas  the  testi- 
mony, to  our  minds,  shows  tiiat  it  refers  to 
the  general  direction  of  tlie  range,  which  was 
a  WMterly  course;  and  it  is  perfectly  plain 
that  the  right  conferred  or  granted  was  to 
work  the  range  in  its  course  west  for  300 
yards  from  the  fence.  It  was  the  right  to 
follow  and  work  the  Dickson  and  Anthony 
range  west  of  the  fence  that  the  parties  ne* 
gotiated  about  and  contracted  for,  and  the 
extent  of  the  right  must  be  ascertained  by 
measuring  from  the  initial  point  along  the 
range  west,  until  the  SOO-yard  limit  is 
reached.  Any  other  mode  of  measurement 
would  be,  we  think,  unwarranted,  and  con- 
trary to  the  evidence,  as  we  understand  it. 

2fuw  as  to  the  question  as  to  whether  the 
evidence  showed  that  the  defendants  l>ad 
wuiked  the  range  west  to  the  300-yard  limit 
when  the  actiou  was  commenced.  That  point, 
we  think,  is  conclusively  settled  1  n  the  affirma- 
tive. The  court  below  so  found,  and  this  find- 
ing is  sustained  by  the  overwhelming  weight 
of  testimony.  It  is  said  that  this  point  was  not 
much  litigated  on  the  trial,  and  it  may  not  have 
been.  Theaoswer.  faowever.fairly  admits  that 
this  limit  liad  been  reached,  but  the  admission 
is  coupled  with  the  claim  of  right  to  work  the 
range  wherever  it  should  run  on  the  plain- 
tiff's land.  But  the  fact  that  the  limit  had 
been  reached  la  abundantly  eetablislied.  The 
defendant  John  Anthony  fully  described  in 
hla  testimony  the  apfiearance  and  condition 
of  the  sheet  or  mineral  at  the  300-yaid  [loint. 
He  says:  "The  sheet  is  prinoiiially  black- 
jack, dry-bone,  and  lead  ore,  and  is  from 
eight  to  eighteen  inches  in  tliickness,  and 
some  loose  pieces.  Its  width  is  from  75  to 
100  feet.  Four  men  will  takeout  about  two 
tons  of  black-jack  in  n  day,  on  an  average. 
This  is  the  condition  at  tlie  300-yard  point." 
IVithout  referring  to  any  other  testimony,  as 


we  might  do,  to  sustain  onr  condnsiODi  snf- 
dee  it  to  say  that  the  proof  is  umple,  clear, 
and  precise  that  the  limit  had  been  reached, 
and  the  claim  now  made  that  it  had  not  been 
worked  to  the  limit  seems  to  be  an  after- 
thought. On  the  former  appeal  this  conrt 
was  entirely  satisfied  wiUi  the  finding  of  the 
court  below  on  that  question,  and  there  can 
be  no  doubt  that  the  range  has  been  worked 
to  the  limit  on  the  west.  The  testimony  of 
the  defendant  John  Anthony  alone  is  con- 
clusive, were  there  nothing  else  in  the  case 
to  establish  the  fact.  How  could  he  describe 
the  character  of  the  mineral  and  the  condi- 
tion of  the  mineral  sheet  at  the  300-yard 
point,  if  the  range  had  not  been  worked  to 
that  limit?  In  the  face  of  such  testimony 
given  by  one  of  the  defendants,  it  is  an  im- 
peachment of  the  intelligence  of  the  court  to 
claim  that  the  range  had  not  been  worked  to 
the  300-yard  limit  when  the  action  was  com- 
menced, or  that  this  limit  was  not  known, 
and  had  not  been  determined.  But  as  the 
proofs  show  that  the  range  has  been  worked 
to  a  point  west  of  the  fence,  b^ond  which 
the  defendants  have  no  right  to  mine,  a  per- 
petual injunction  restraining  them  from  en- 
tering upon  the  range  west  of  the  limit,  and 
mining,  was  proper  and  right.  The  jud^ 
meat  m  the  circnlt  court  is  affirmed. 


Wilton  v.  Matbbbbt  et  ol. 
(Supreme  Court  of  IFteoonsln.  Dea  8, 1889.) 

UORTeiQIS— SATIsrAOtlON— SUBBOaJLTIOH. 

Where  defendants  prooare  a  loan  from  plain- 
tiff to  pay  a  mort^ffe  on  their  land,  on  the  agre^ 
ment  tbat  after  its  payment  and  diBcbsrge  of  reo- 
ord  a  new  mortgage  should  be  executed  to  plalntifl 
to  flocure  the  loan,  bat,  Instead,  after  discnarfrlng 
the  mortffaffe,  convey  the  land  to  a  third  person, 
having  toll  knowledge  of  the  loan  and  agreement, 
with  Intent  to  defraud  plaintiff,  the  latter  is  not  a 
mere  volunteer,  and  the  satisfaction  of  the  mort- 
nge  will  be  oanoeled,  and  platntUT  snbrogated  to 
Uie  righta  of  the  mortgagee. 

Appeal  from  circuit  court.  Pierce  county. 
F.  L.  Perrin,  for  appellants.   8mith  A 
Vannata,  for  respondent. 

Orton,  J.  The  complaint  sets  out  sub- 
stantially the  following  facts:  On  or  about 
the  ^Ui  day  of  November,  1881,  the  appel- 
lanta,  William  Mayberry  and  Martha,  his 
wife,  executed  a  mortgage  on  certain  real  e»> 
tate  in  Fierce  county.  Wis.,  to  one  Ann  W. 
Grant,  to  secure  to  her  the  payment  of  $1,000 
on  the  1st  day  of  July,  1887;  and  said  mort- 
gage was  duly  recorded.  On  the  fith  day  of 
July,  1887,  said  mort^nage  being  due,  the  re- 
spondent loaned  to  said  appellants  the  sum 
of  $1,005,  on  the  agreement  that  with  said 
money  said  mortgage  should  be  paid,  and  dis- 
clmrged  of  record,  and  that  said  appellants 
should  execute  to  the  respondent  a  new  mort- 
gage on  said  land,  to  secure  said  loan.  This 
was  done,  on  the  part  of  the  respondent.  In 
mere  friendship,  without  any  selfish  interest 
whatever.  The  money  was.  used  to  pay  ofl 
said  mortgage,  and  it  Was  duly  discharged  of 
record;  but,  instead  of  said  appellants  ^ving 
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the  respondent  aneb  new  mortgage,  u  they 
agreed  to  do,  and  which  waa  the  indueement 
of  said  loan,  they  deeded  said  land  to  John 
B.  Mayberry,  one  of  the  appellaota,  with  in- 
tent  to  defraud  the  respondent  oat  of  bis 
money.  The  said  first-menUoned  appellanU 
bad,  and  have,  no  other  property.  The  said 
John  B.  liayberry  had  fall  knowledge  of 
said  loan  and  aaid  agreement.  The  respond- 
ent prays  that  he  may  be  subrogated  in  place 
of  the  mortgagee  of  said  first-mentioned 
mortgage;  and  that  its  satisfiaction  of  record 
be  canceled ;  and  that  it  may  be  declared  to 
be  a  good  and  aubsisting  mortgage  to  him ; 
and  that  it  be  forecloaed.  The  appellants  de- 
murred to  said  complaint  on  the  ground  that 
it  did  not  state  a  cause  of  action,  and  the  de- 
murrer was  overruled;  and  this  appeal  Is 
from  such  order^ 

The  learned  counsel  of  the  appellants  con- 
tend that  the  respondent  was  a  mere  rolan- 
teer,  and  had  no  interest  in  the  lund  to  pro- 
tect, and  cannot,  therefore,  be  snbrogated  as 
mortgagee  to  the  mortgage  paid  and  dis- 
eharged;  and  cites,  besides  other  authorities, 
Watson  V.  Wilcox,  39  Wis.  643,  and  Downer 
T.  Miller,  15  Wis.  612.  In  those  caaes  it 
was  a  mere  loan  of  money,  to  enable  the  bor- 
rower to  piiy  off  the  mortgaj^edebt,  and  with- 
out any  agreement  that  the  secnrtty  shall  be 
assigned  or  kept  on  foot  for  the  benefit  of  the 
party  who  loaned  him  the  money.  But  this 
is  no  such  case.  The  respondent,  by  the 
agreement,  was  to  have  equal  security  on  the 
land,  and,  to  protect  tliat  interest,  caused  the 
first  mortgage  to  be  discharged.  This  case  is 
ruled  in  principle  by  I*vy  v.  Martin,  48  Wis. 
198,  4  N.  W.  Rep.  34.  It  was  there  a  part  of 
the  contract  that  the  execHtors  should  secure 
the  lender  by  another  mortgage,  aa  here,  and 
Uiey  did  so,  aa  they  supposed ;  but  the  mort- 
gage was  void  for  want  of  authority.  On 
the  same  principle  are  Jones  v.  Parker,  51 
Wis.  218.  8  K.  W.  Rep.  124.  and  Carey  v, 
Boyle.  53  Wis.  574,  II  N.  W.  Rep.  47.  This 
was  a  most  outrageous  fraud  on  the  part  of 
the  appellants,  and  there  Is  no  other  possible 
remedy  to  the  respondent  but  subrogation. 
No  one  is  injured  or  interested  except  these 
appellants,  wliocommitted  the  wrong.  When 
they  deeded  tlie  land  to  the  other  Mayberry. 
they  supposed  they  bad  succeeded  in  defraud- 
ing the  respondent  out  of  his  security  in  it; 
but  the  grantee  bad  knowledge  of  the  agree- 
ment, and  is  tberefore  bound.  It  is  really  a 
strong  case  for  equitable  subrogation.  The 
order  of  tbe  circuit  court  Is  affirmed,  and  the 
cause  remanded  for  further  proceedings  ac- 
cording  to  law. 


Thatkb  v.  Davis. 
(Svpreme  Court  of  WUconain.  Deo.  8, 1889.) 
Sale— Whbn  Tnxs  Fabsbs — Btidbncb. 
1.  iQanactlon  fortbepriceof lumberdeatroyed 
b7  fire,  evidenoe  that,  when  the  contract  ot  sale 
was  entered  into,  the  price  and  terms  of  payment 
and  dateaof  Bbipment,  ware  fixed ;  that  plalntifl  and 
defendant's  agent  identified  the  precise  lumber 
sold,  defendant's  tgeM  taking  down  tite  number 


of  each  pile,  and  oonntlnftheoonrsesttierein;  that 
nine  of  the  piles  and  a  portion  of  tbe  lemaiping 
two  were  shipped  In  aooorduioe  with  directions  u 
defendant's  oeent  as  to  when  and  where  tbe  Inm- 
ber  should  be  loaded  on  the  cars,  and  that  he  cov- 
ered ap  what  was  left:  tfaat  defendant  paid  for  the 
shipments  as  made:  and  expressiona  in  defendant's 
letters  tending  to  bdow  that  he  anderstood  the  lum- 
ber belonged  to  him,  althouKli  one  or  two  others 
tended  to  establish  tbe  oppMute  ooncliirioa,— evp* 
port  a  finding  that  there  was  an  executed  oontraok 
of  sale  of  the  lumber. 

a.  A  conversation  between  plaintiff  and  de- 
fendant's agent  is  admissible  to  show  that  plaintiff 
differed  from  defendant's  view,  oontained  in  one 
of  his  letters  to  plaintiff  as  to  the  ownership  of 
the  lumber,  where  defenoanthad  referred J^ottff 
to  the  a«eDt  for  iDformatJon  la  regard  to  the  mat- 
ter In  dispute  between  them. 

&  AninstroctlontbatUthejnrybelfevedtbat, 
before  the  amount  to  be  paid  for  the  lumber  in 
question  could  be  known,  it  had  to  be  scaled  and 
graded,  and  such  as  would  fill  theoontract  selected 
and  accepted,  and  tbe  balance  rejected,  and  that 
the  time  within  which  this  was  to  be  done  bad  ook 
expired,  then  tbe  Utlebad  notpassed  to  defendant. 
Is  properly  refused,  aa  not  applicable  to  tbe  nndis- 
pated  eridence,  which  showM  that  when  the  sale 
wa«  made  plalntifl  and  defendant's  agent  Identi- 
fied the  pret^ise  lumber  sold,  marlced  the  piles  and 
took  their  numbers,  counted  the  courses,  and  esti- 
mated tbe  number  of  feet  In  each  pile,  thongli  de- 
fendant testified  that  the  lumber  was  to  be  atdlr- 
ered  subject  to  grading  and  pllinc  1^  bis  agent,  aa 
this  wotud  not  prevent  the  iraasing  of  tiUe  if  the 
parties  so  Intended. 

Appeal  from  drenit  oomrtf  Baa  ClaSn 

county. 

L.  H.  Laraon,  for  appellant.  X.  A.  Doth^ 
litUe  and  CaU,  Jonn  A  Banbom,  for  re- 
spondent. 

CoLB,  G.  J.  We  do  not  discover  any  er- 
ror in  this  case  which  should  reverse  the 
judgment.  The  question  in  tbe  case  is,  does 
the  evidence  show  a  complete,  execoted,  stde 
and  porchaae  of  the  loml)er,  so  as  to  vest 
the  title  In  tbe  defendant,  and  make  the 
property  his  at  the  time  it  was  destroyed  by 
Qre?  On  the  evidence,  the  Jury  must  have 
found  that  this  was  the  nature  of  the  con- 
tract, and  ihat  the  negotiations  of  the  parties 
did  not  result  In  a  mere  executory  contract 
of  sale,  as  the  defendant  clakns.  The  evi- 
dence as  to  the  actual  contract  made  la  the 
testimony  of  the  parties  themselves,  and 
some  letters  relating  to  tbe  contract  whieh 
passed  between  tliem.  The  conlmct  was 
made  between  the  plaintiff  in  person  and  one 
Bullock,  who  acted  in  the  transaction  as  the 
^ent  of  the  defendant.  The  subject-matter 
of  tlie  contract  was  11  piles  of  sawed  lumber 
in  the  plaintifT's  mill-yard  at  Spencer.  The 
defendant  resides  in  the  city  of  Eau  Claire. 
There  was  a  written  memorandum  of  the 
terms  of  the  sale  made  In.  Bullock's  pass- 
book, which  was  signed  by  the  plaintiff. 
This  memorandum  could  not  be,  or  was  not, 
produced  on  tlie  trial,  because  BuUock  had 
left  the  country,  and  taken  the  pass-book 
with  him.  The  parties  do  not  fully  agree  as 
to  the  language  of  this  written  memorandum 
or  bill  of  sale.  The  plaintiff  testlHed.  in  sub- 
stance, that  the  sale  was  made  on  the  9th  of 
November,  1385,  between  him  and  Bnlluck, 
acting  for  the  defendant.   He  says  be  sold 
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on  thnt  day  11  plies  of  shop  common  Inmber, 
flplects  and  better,  estimated  to  contain  270,- 
000  feet;  that  the  tt^rms  and  amount  of 
payments  were  814  per  thousand  for  shop 
common  and  $30  per  thousand  for  select;^ 
and  better;  the  lumber  to  be  shipped  from 
the  jard  in  two  months*  time;  each  ship- 
ment to  be  paid  for  In  60  days  from  the 
time  It  was  shipped.  In  order  to  locate  and 
identify  the  precise  lumber  sold,  the  plaintiff 
and  Bullock  went  to  the  piles,  and  took  the 
number;  all  the  piles  in  the  yard  being  num- 
bered at  the.time.  Bullock  took  the  number 
of  the  piles  down  in  his  pnss-book,  and  count- 
ed the  courses  in  each  pile.  Butlock  had 
charge  of  the  lumber  from  the  time  of  the 
sale,  and  orttered  when  and  where  It  should 
be  loaded  on  the  cars;  the  plaintiff  having 
agreed  to  load  it  for  him.  Nine  of  the  piles 
were  shipped,  except  some  shop  common, 
which  were  laid  out  by  Bullock,  and  stocked 
up.  A  portion  of  the  two  piles  which  were 
left  was  also  shipped,  and  Bullock  covered 
up  what  was  left.  This,  In  sut)stauce,  is  the 
version  the  plaintiff  gives  of  the  transaction, 
and  of  the  written  contract.  Along  In 
March,  1886,  a  controversy  arose  between 
the  parties  about  the  terms  of  the  contract, 
the  time  of  shipment  of  the  lumber,  and 
time  of  payment  therefor.  In  one  of  his  let- 
ters, written  in  March,  the  defendant  claimed 
he  was  to  have  60  days  from  March  9,  1886, 
topay  for  the  remainder  of  the  lumber  in  the 
yard,  and,  in  his  testimony  on  the  trial,  said 
he  did  not  understand  that  there  waa  any- 
thing in  the  contract  of  sale  which  limited 
the  time  of  the  shipments  of  lumber.  Ship- 
ments of  lumber  were  made  from  time  to 
time,  and  payments  were  made  by  the  de- 
fendant for  such  shipments.  In  August  the 
two  piles  of  lumber  not  shipped  were  de- 
stroyed. The  defendant  had  seen  the  written 
memorandum  of  ttie  contract  in  Bullock's 
pass-book,  and  testified  as  to  ita  contents. 
He  made  the  agreement  read  differently  from 
the  agreement  as  testified  to  by  the  plaintiff. 
In  this  state  of  the  evidence,  the  trial  court 
submitted  the  question  to  the  jury,  to  deter- 
mine what  the  real  contract  was,  instructing 
them  as  to  the  difference  between  an  exe- 
cuted sale,  which  takes  effect  in  praaenti, 
and  an  agreement  to  sell,  which  takes  effect 
in  the  future,  so  far  as  vesting  title  Is  con- 
cerned. The  court  said  the  plaintiff  claimed 
there  was  a  complete  sale,  if  that  were  so, 
and  the  title  became  vested  in  the  defendant, 
the  lumber  was  in  the  yard  at  his  risk,  and 
he  must  suffer  the  loss;  but  if,  on  the  con- 
trary, there  was  a  mere  agreement  to  sell, 
not  to  take  effect  until  the  lumber  was  de- 
livered on  the  cars,  or  at  some  future  time, 
as  the  defendant  claimed,  then  the  lumber 
remained  tlie  property  of  the  plaintiff,  and 
the  loss  would  be  his.  The  court  added  that 
the  rule  of  law  was,  where  the  intention  of 
the  parties  was  that  the  title  to  the  property 
should  pass,  and  the  property  was  delivered, 
that  this  intention  would  prevail,  (hough 
something  stipuhtted  in  the  original  contract 


remained  to  be  done.  That  is,  that  when 
the  intention  of  the  parties  was  to  pass  th9 
title,  this  intention  would  control  and  govern 
as  ^  the  nature  of  the  contract  of  sale. 
Counsel  do  not  essentially  differ  as  to  the 
law  applicable  to  a  sale  of  personal  property, 
nor  that,  if  the  contract  was  that  this  sale 
was  to  be  complete  and  absolute  as  between 
the  parties,  this  intention  must  prevail.  Up- 
on the  evidence  adduced,  it  waa  necessary 
to  submit  the  question  to  the  jury  as  to  the 
terms  of  the  contract  and  the  intention  of 
the  parties,  as  it  might  be  inferred  from  all 
the  circumstances  attending  the  sale.  The 
case  seems  to  have  been  fairly  submitted  for 
the  Jury  to  determine  what  the  factf  as  to 
the  sale  were,  and  as  to  the  real  intention  of 
the  parties.  The  exceptions  taken  to  the 
charge,  we  think,  are  not  well  taken,  and  the 
cause  was  fairly  submitted  upon  the  evi- 
dence. If  the  intention  of  the  parties  waa 
that  the  title  of  the  lumber  should  pass  at 
once  on  the  sale  which  was  made,  there  was 
nothing  in  the  situation  of  the  property,  or 
its  condition,  which  would  defeat  that  inten- 
tion. A  perfect  deli  very  could  be  made,  and, 
though  the  plaintiff  was  to  load  the  lumber 
on  the  cars  when  ordered  so  to  do,  this  would 
not  postpone  the  vesting  of  the  title  in  the 
defendant  until  such  act  of  loading  was  per- 
formed. This  view  seems  so  obviously  cor- 
rect as  to  require  no  discussion  or  argument 
to  support  it.  There  are  one  or  two  expres- 
sions in  the  defendant's  letters  which  were  in 
evidence,  tending  to  show  that  be  did  not 
understand  that  the  lumber  waa  his;  but 
there  are  other  expression^  which  support 
the  opposite  conclusion,  and  justify  the  in- 
ference that  he  underatood  all  the  time  that 
the  lumber  belonged  to  him,  and  that  he  was 
the  owner  of  it.  But  the  letters,  with  the 
other  evidence  as  to  the  sale,  were  submitted 
to  the  jury,  and  they  must  have  been  satis- 
fied ttiat  the  parties  intended  tliat  the  title 
to  the  lumber  by  the  contract  should  pass  to 
the  defendant.  Ttiis  being  so,  of  course  the 
loss  was  his,  and  he  must  pay  the  contract 
price  for  it. 

It  is  further  objected  that  the  court  erred 
in  the  admission  of  thetestimony  of  the  plain- 
tiff ai  to  his  conversation  with  the  agent, 
Bullock.  This  conversation  was  had  some 
time  after  the  sale,  and  was  about  an  expres- 
sion in  one  of  the  defendant's  letters  to  the 
plaintiff,  which  whs  to  the  effect  that  the 
writer  supposed  it  was  understood  that  the 
lumber  wassubjecLto  "yuur"  (the  plaintiff's) 
loss  in  case  of  fire.  The  plaintiff  said  he 
made  his  way  to  see  the  agent  fit  the  first  op- 
portunity, to  see  what  the  defendant  meant 
by  that  remark.  He  then  detailed,  under  ob- 
jection, bis  conversation  with  the  agent,  and 
what  Bullock  said.  The  court  admitted  the 
evidence  of  this  conversation,  to  show  that 
the  plaintiff  dissented  from  the  defendant's 
view  as  to  who  owned  the  lumber,  but  held, 
and  so  instructed  the  jury,  that  any  admis- 
sions of  fact  as  to  what  the  contract  was  did 
not  bind  his  principal,  (the  defendaui,)  mid 
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that  tliey  could  have  do  such  effect  given 
them.  Whs  the  evittence  objected  to  admis- 
sible for  the  purpose  to  which  it  was  limited 
hy  the  court?  TTe  think  it  was,  under  the 
facta  discloaed  on  the  trial.  Bullock  was  the 
a^etit  who  made  the  contract  on  behalf  of  the 
ilbfendHnt,  and  seems  to  have  had  sole  charge 
over  the  lumber, — gave  orders  as  to  its  ship- 
ment; and,  besides,  in  two  of  his  letters  he 
had  told  the  plainlift  to  see  Bullock*  and  talk 
with  him  on  the  subject  of  the  contract  of 
sale.  Sec  letter  of  defendant  datf d  March  16, 
IHm^  Again,  in  the  letter  of  April  5th.  in 
wiiich  this  expression  was  used  that  the  plain- 
tiff desired  an  explanation  of,  the  defendant 
Baja:  "Bullock  will  give  you.  my  orders,  and 
wilidothescaliDgand  grading,  as  heretofore." 
Thus  it  wilt  be  t>een  that  the  defendant  liad 
referred  the  plaintiff  to  Bullock  for  informa- 
tion in  regard  to  the  matters  in  dispute  be- 
tween tliera.  It  was  quite  natural,  under 
such  circumstances,  that  the  plaintiff  should 
see  Bullock,  to  learn  tite  views  of  his  princi- 
pal about  the  sale.  He  did  see  him,  and  Bul- 
lock made  the  statements  he  did,  which  the 
court  held  did  not  bind  the  defendant  as  to 
what  the  contract  was,  but  were  admissible 
only  to  show  that  tlie  plaintiff  dissented  from 
the  views  irhlch  tbedefendant  bad  expressed 
about  the  title  of  the  property.  The  admis- 
sions of  a  third  person  are  receivable  In  evi- 
dence against  the  party  who  has  expressly  re- 
ferred another  to  him  for  Information  in  regard 
to  an  uncertain  or  dlspnted  matter.  In  such 
oases,  the  party  is  bound  by  the  declarations 
of  the  person  referred  to,  in  the  same  manner 
and  to  the  same  <)ixtent  as  if  they  were  made 
by  himself.  1  Oreenl.  Ev.  §  182.  Here  the 
eourt  restricted  the  statement  of  Bullodc  to  a 
very  nitrrow  purpose,  and  there  can  be  no 
doubt  but  it  was  strictly  admissible  for  that 
purpose. 

The  court  was  asked  to  give  an  instruction 
in  behalf  of  the  defendant  which  was  refused. 
The  instruction,  In  substance,  was  that  if  the 
jury  should  be  satlsfled  from  the  testimony 
that,  before  the  amount  to  be  paid  for  the 
lumber  in  question  was  known,  or  the  quan- 
tities of  each  kind  to  be  paid  for  could  be  as- 
certained, the  luml)er  had  to  be  scaled  and 
graded,  and  such  as  wuuld  nit  the  contract 
selected  and  accepted,  and  the  balance  re- 
jected; and,  if  tlie  jury  should  further  find 
the  time  within  which  such  selection  and  ac- 
ceptance were  to  be  made  had  not  expired, — 


■The  letter  dated  March  Iflth,  is  as  follows: 
"Dear  Hik:  I  thank  jou  for  your  friendly  letter, 
and  reerot  exceedingly  that  there  should  be  any 
misunaerBtaDdflig  betweeu  us.  I  was  not  aware 
that  you  had  signed  any  aoatraot  with  Mr.  Ballot^ 
I  have  referred  your  letter  of  above  date  to  him, 
with  the  request  that  he  will  answer  some  fully, 
and  Bead  me  the  contract  referred  to  in  your  let- 
ter. In  the  mean  time,  If  you  see  Mr.  Bullock, 
you  might  talk  with  him  oo  the  subject.  I  desire 
all  my  dealings  with  you,  or  any  one  else,  to  be 
pleasant,  and  shall  abide  In  every  case  by  my  coo- 
tract.  Wewill  have  to  let  this  matter  rest  for  a 
few  days,  and  see  just  what  Mr.  Bullock  haa  tos^ 
OB  bhesubjevL" 


then  the  title  had  not  passed  to  the  defendant, 
and  he  was  not  to  sustain  the  loss  by  the 
Bre.  Whether  or  not  this  instruction  was 
sound,  as  a  proposition  of  law,  we  need  not 
determine.  It  was  certainly  not  applicable 
to  the  evidenc«  as  given  on  ttie  trial.  The 
undisputed  evidence  of  the  plaintiff  shows 
that  when  the  sale  was  made  he  and  Bullock 
identified  the  precise  lumber  sold;  marked 
the  piles,  and  took  their  numl>ers;  counted 
the  courses,  and  estimated  the  number  of 
feet  in  each  pile.  This  tended  to  prove  a 
sale  of  those  particular  piles  of  lumber.  It 
is  true,  the  defendant  lestiQed  that,  accord- 
ihg  to  his  recollection  of  the  written  memo- 
randum in  Bullock's  pass-book,  the  lumber 
was  to  be  delivered  on  the  cars  at  Spena>r. 
subject  to  the  grading  and  piling  of  Bullock; 
which  might  be  the  fact,  and  still  the  title  to 
the  lumber  in  the  piles  marked  and  selected 
pass  to  the  buyer,  if  the  parties  so  intended  it 
should.  We  think  there  was  no  error  in  re- 
fusing to  give  the  instruction.  The  Judg- 
ment of  the  circuit  court  la  affirmed. 


Watson  c.  St.  Paxtl  Cirr  By.  Oo. 
(Supreme  Court  of  Minneaotcu  Nov.  18, 18S0.) 
Steock  Jnans  —  Cabrisrs  —  Cabu  Cars  — Im- 

PBAOBKBHT  OW  WmBSS  —  RbWAH¥8  OV  CoUV- 
SBL. 

1.  Under  the  statute  la  relation  to  stmck  ju- 
ries, Qo  peremptory  challenges  are  allowed  to  uy 
of  the  jurors  composiog  the  panel  as  floally  made 
up. 

3.  An  Instraotion  to  the  jury  that  a  street-rail- 
way oompaoy,  as  respects  preoaations  for  the  safe- 
ty of  passengers,  is  bouod  to  exerdae  the  greatest 
care  and  foresight  in  the  construction  ana  <^ra- 
tion  of  a  cable  Itoe,  held  to  state  the  correct  rnle. 

8.  Contradictory  extr^ndioial  statements  cao- 
not  be  introduced  in  evidence  for  the  purpose  of 
Impeachment  uotU  the  foundation  is  laid  by  the 
proper  preliminary  Inquiries  of  the  witness  whose 
oredibility  is  questioned. 

4.  Whetlier  improper  remarks  In  the  preaenoa 
of  the  jury  are  such  as  are  calculated  to  prejudice 
the  case  is  to  be  determined,  ordinarily,  by  the 
trial  court;  and  an  order  granting  or  refusing  a 
new  trial  for  snob  cause  will  not  be  distarbed  oa 
appeal,  except  In  case  of  (Hear  abuse  of  dlaoTBUoB. 

OuUabu»  by  the  Court.) 

Appeal  from  distiict  court,  Bannwiy  oonn- 
ty;  WiLKiH,  Judge. 

Action  by  George  H.  Watson,  plaintiff,  to 
recover  from  the  St.  ^ul  (Mty  Railway  Com- 
pany, defendant,  for  injuries  recdved  by  him 
while  a  passenger  upon  a  car  running  uptm 
the  cable  line  of  defendant.  ^The  plaintiff 
alleged  that  through  the  defendant's  negli- 
gence in  employing  unskilled  servants,  uid 
in  not  providing  proper  machinery  and  np- 
pliances,  defendant's  cable  train  became  un- 
manageable while  descending  a  ateep  hill, 
and  ran  with  great  speed  to  the  foot  at  the 
grade,  where  the  car  in  which  plaintiff  was 
riding  was  thrown  from  the  track,  causing 
the  injuries  complained  of.  Plaintiff  had  a 
verdict.  From  an  order  denying  a  new  trial 
defendant  appeals. 
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STAGEY  V.  WINONA- &  ST.  P,  B.  CO. 


ff.  J,  Burnt  for  appellant.  C  D.  A  2*.  D, 
0*Brim,  for  lespoudent. 

Vandjbbbubgh,  J.  1.  A  struck  jury  was 
Bammoned  In  this  case,  and  upon  tbe  trial, 
the  requisite  number  not  appearing,  the  sher- 
iff was  ordered  to  suraoion  a  sufficient  num- 
ber of  talesmen  to  complete  the  panel.  The 
«ourt  refused  to  allow  any  peremptory  chat- 
lengps  to  any  of  tbe  jurors,  on  the  ground 
that  such  challenges  are  not  allowed  or  con- 
templated by  tbe  statute  providing  for  such 
juries.  We  think  the  court  ruled  correctly. 
The  provision  for  striking  takes  the  plat-e  of 
theriglittoperemptorychullenges,  1  Thorap. 
Trials,  §  43;  Blanchard  v.  Brown,  1  Wall. 
Jr.  a09:  Branch  r.  Dawson,  86  Minn.  194, 30 
N.  W.  Hep.  545.  Our  statute  (Gen.  St.  1878, 
c.  71,  g  15)  is  copied  from  that  of  Ohio, 
^Laws  1853,)  except  that  In  the  original  act 
there  is  no  provision  for  calling  in  talesmeD. 
It  is  held  there  that  tbe  panel  must  be  made 
up  of  tbe  struck  jurors,  and  if  12  do  not  ap- 
pear, or  are  not  brought  in,  the  places  of  abseu- 
tees  (.'an not  be  Slled  by  talesmen,  and  tliat there 
cannot  be  a  struck  jury,  under  the  statute,  un- 
less made  upof  the  number  originally  select- 
ed. Railroad  Ck>.  v.  Stanley,  7  Ohio  St.  156. 
But.  under  the  added  provision  for  talesmen  in 
the  statute,  as  adopted  by  the  legislature  in 
ourslate,  talesmen  may  be  summoned  if  a  suf- 
ficient number  of  the  struck  jurors  do  not 
appear;  and  the  jury  still  retains  its  distinct- 
ive ctiuxacter  as  a  struck  jury  under  the  stat- 
ute, in  which  it  is  clear  that  no  pruviaion  was 
made  for  peremptory  challenges,  and  no  such 
Gballenges  were  contemplated.  Tbe  proi-ed- 
ure,  in  its  essential  features,  resembles  that 
for  the  selection  of  jurors  in  tbe  justice's 
court.  Geu.  tit.  c.  65,  g  58.  We  see  no  rea- 
son why  the  court  might  not,  on  the  appll- 
catfoi)  of  either  party*  compel  the  appearance 
of  struck  jurors  who  absent  themselves,  so 
that  in  practice  talesmen  may  be  avoided,  or, 
at  least,  a  disproportionate  number  of  them 
need  not  necessarily  be  called,  unless  the  par- 
ties consent.  But,  if  peremptory  challenges 
are  to  be  allowed  in  such  cases,  then  each 
party  may  exercise  the  full  number  allowed 
Id  civil  actions,  though  there  be  but  a  single 
vacancy  to  be  tilled.  It  is  very  clear,  we 
ihinki  that  aucb  challenges  are  not  adiuissi- 
ble  in  the  case  of  struck  juries. 

2.  Tlie  mudiUeation  defendant's  tenth 
instruction  was  corzwt.  The  proi>o8itioii  of 
oounaelwu:  "The  law  does  not  requiretbat 
•Doh  additional  precautions  as  It  is  apparent 
after  the  accident  might  liuve  prevented  the 
aame  should  have  been  previously  adopted, 
but  only  such  as  would  be  dictated  by  the 
«are  and  prudence  of  a  cautious  and  careful 
person  twfore  tbe  accident,  and  without 
Knowledge  that  it  was  about  to  occur."  The 
modification  made  was  in  respect  to  the  de- 
gree of  can  reqalsite.  and  as  to  such  prdcau- 
tions  the  court  substituted  for  the  last  part 
of  tbe  request  the  words  "  unless  they  are  of 
•oofa  a  character  as  should  have  been  con- 


:  templated.  In  the  exercise  of  the  greatest  care 
and  foresight."  The  defendant  is  a  carrier 
of  passengers,  and,  as  respects  the  construe* 
tlon  and  condition  of  its  track  and  road-lwd, 
as  well  as  its  cars  and  their  management,  the 
extreme  rule  as  stated  by  the  court  is  appli- 
cable g*>nerally,  as  in  the  case  of  other  car^ 
riers.  Smith  v.  Baflroad  Co.,  82  Minn.  1, 18 
N.  W.  Kep.  827. 

8.  Tbe  olfer  of  testimony  to  discredit  tbe 
witness  Byrne  was  properly  ruled  out.  It 
was  propusetl  to  contradict  his  statements, 
without  having  Urst  called  (lis  attention^to 
the  time,  place,  or  other  material  circum- 
stance Involved  iu  tbe  supposed  contradic* 
tiou.  Tbe  proper  foundation  was  not  laid, 
and  tlie  court  followed  tbe  rule  as  recognized 
and  adopted  in  this  state.  Horton  v.  Chad^ 
bom,  31  Minn.  322.  17  N.  W.  llep.  865. 

4.  The  remarks  of  counsel  for  the  plaintiff 
In  respect  to  the  character  of  the  defense  and 
the  usual  verdicts  in  this  class  of  cases  did 
not  constitute  "misconduct."  such  as  to  jus- 
tify this  court  iu  reversing  the  decision  of 
the  trial  court  on  the  question.  It  was  in 
the  discretion  of  that  court  to  determine  up- 
on its  own  observation  and  judgment  the  ef- 
fect of  such  remarks  upon  the  jury,  and 
whether  they  were  prejudicial  to  the  defend- 
ant. Loucka  V.  Railroad  Ca.  31  Minn.  535. 13 
N.  W.  Kep.  651 ;  Com.  v.  White.  148  Mass. 
430, 10  N.  £.  Hep.  222.  Tbe  damages  were 
not  excessive,  in  the  opinion  of  tbe  trial 
court,  and  upon  that  matter  we  can  discover 
no  ground  fur  interfering  with  its  decision. 

Order  affirmed. 


Staoet  v.  Winona  ft  St.  F.  B.  Go. 
(Supreme  Court  of  XlnnsBota.  Dec.  0, 1889.) 
STocK.KiujNa  Cash. 

1.  Applying  the  rale  in  regard  to  the  removal 
of  snow  ana  ioe  from  cattle-guards,  laid  down  la 
Blals  V.  R^way  Co.,  84  MluD.  S7,  84  JX.  W.  Rep. 
US,  totiieundlspniedfaoUlntblscasaiit  la  heTd 
that  tbe  tri^  oonrt  erred  In  refusing  to  ebw^ttae 
jury,  as  requested,  that  tbe  defendant  was  not  neg- 
ligent in  tats  respeot  as  to  a  guard  over  whim 
plaiatlffB'  cattle  passed  onto  Its  railway  track. 

The  cattle  were  ntnoiag  at  large  in  vltfl*- 
tlon  of  the  law.  Held,  that  as  the  oattle-gaard 
was  not  in  an  unlawful  or  forbidden  condition,  un- 
der the  olroumstanoes,  and  as  the  oattle  were  at 
large  ooatrary  to  law,  trespassers  upon  defead- 
ant'a  right  of  way,  the  defendant's  servanta,  en- 
gaged in  operating  Its  trains,  were  not  bound  to 
anticipate  Baoh  trespassing  by  looking  ahrad,  or 
by  managlDg  a  tr^  with  rsferaaOB  to  suoh  a 
tiagency. 
{.Hullabue  by  the  Court.) 

Appeal  from  district  court,  Ooodhue  coun- 
ty; MoCluer.  .]  udge. 

Action  by  Edgar  Stacey  against  the  Wi- 
nona &  St.  Peter  Railroad  Company  for  in- 
juries to  stock.  Verdict  and  judgment  for 
plaintiff,  and  from  an  order  dooying  a  new 
trial  defendant  appeals. 

Wilson  <ft  Bowers,  for  appellant.  /.  C 
Sngiish  and  /.  O,  MoCiure,  tot  respondent. 

Collins,  J.  In  Blais  v.  Railway  Co.,  34 
Minn.  £7. 24  N.  W.  Hep.  558,  tbla  court  ao- 
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nonneed  thnt,  save  under  exceptional  and  ex- 
traordinary circnm  stances,  reasonable  care 
and  diligence  did  not  require  a  railway  com- 
pany to  remove  the  natural  accumulations 
of  snow  and  ice  from  its  cattle-guards;  and 
such  rule  must  be  accepted  as  the  settled  law 
of  the  state  upon  the  subject.  That  case  was 
carefully  considered,  as  is  manifest  from  the 
opinion,  in  which  the  reasons  for  the  con- 
clusion are  clearly  and  forcibly  stated,  and 
we  remain  satisded  that  It  was  decided  cor- 
rectly. Nospecial  circumstances  wereshown 
to  exist  in  the  case  at  bar  which  should  ex- 
cept it  from  an  application  of  the  established 
taw.  It  was  undisputed  that  the  winter  had 
been  the  most  severe  for  eight  years.  Snow 
had  fallen  to  a  great  depth ;  in  many  places 
entirely  covering  the  fences  along  defend- 
ant's right  of  way.  Cattle  could  make  their 
way  almost  anywhere,  the  fences  proving  of 
little  or  DO  use.  Defendant's  railway  had 
been  blockaded  several  times  during  the  sea- 
son, and  only  a  few  days  prior  to  the  acci- 
dent had  been  closed  for  nearly  one  week  on 
account  of  the  snow.  A  large  number  of 
men,  with  engines  and  snow-plow,  were  en- 
gaged constantly  In  removing  the  drifting 
snow  from  the  rails;  and  so  much  had  been 
thrown  out  that  it  was  piled  up  on  either 
side  of  the  track  until  there  was  barely  room 
for  the  trains  to  pass  by.  There  wereatleast 
ten  cattle-guards  upon  the  repair  section  in 
question,  six  and  three-fourths  of  a  mile  in 
length.  It  Is  true  that  plaintiff's  farm  bor- 
dered on  the  corporate  limits  of  a  village; 
but  we  are  not  informed  of  Its  size,  and 
there  is  nothing  in  the  case  tending  to  indi- 
cate that  the  road  from  which  the  animals 
went  upon  defendant's  track  was  anything 
more  than  an  ordinary  country  liighway. 
With  these  circumstances  before  It,  the  trial 
court  erred  in  directing  the  jury  to  pass  upon 
the  question  of  defendant's  negligence  in  re- 
gsi-d  to  keeping  tbe  ground  free  and  i^^r 
of  snow  and  ice.  and  whether  or  not  It  had 
used  rfasonable  precautions  In  the  matter. 
Under  the  rule  established  by  the  Blals  Case, 
defendant  was  not  negligent  in  this  respect. 
The  court  should  have  so  charged  the  jury,  as 
requested  by  the  defendant;  fur  it  la  apparent 
that  the  eondiiUons  were  such  at  the  time  of 
the  accident,  and  for  some  weeks  previous, 
OS  to  relieve  It  from  attempting  to  keep  the 
cattle-guard  free  and  clear  of  snow  and  ice. 
A  duty  of  this  magnitude  no  more  devolved 
upon  the  defendant  than  that,  equally  as  im- 
portant, of  removing  the  snow  from  such 
portions  of  tlie  fence  along  its  rlghtof  way  as 
happened  to  beoovered  ap,  and  thus  rendered 
of  no  value. 

As  a  new  trial  must  follow.  It  is  proper 
that  we  sliould  consider  aome  other  features 
of  the  case.  PlaintlfC's  cattle  were  usually 
kept  in  his  barn-yard,  a  few  rods  north  of 
tbe  railway  crossing.  On  the  day  in  ques- 
tion they  had  been  permitted  to  go  from  the 
yard  into  an  old  and  unfenoed  corn-field, 
from  which  they  wandered  to  the  higliway, 
and  tlience — at  tbe  crossing — npon  defend- 


ant's track,  along  which  they  proceeded,  an- 
til  overtaken  by  Its  locomotive.  The  com- 
mon law  in  reference  to  the  restraint  of  do- 
mestic animals  prevailing  in  this  state,  in 
the  absence  of  proof  that  the  electors  of  a 
mnnlcipallt^  have  adopted  a  by-law  to  the 
contrary,  made  it  plaintiff's  duty  to  keep  his 
stock  upon  bis  own  premises,  and  not  permit 
it  to  ran  at  large.  This  duty  he  disregarded 
at  a  time,  perhaps,  when  heshoald  have  been 
very  vigilant,  in  view  of  the  weather  and 
condition  of  the  railway  In  his  immediate  vi- 
cinity. The  cattle  were  allowed  to  wander 
from  an  Inclosure.  They  wer«  unlawfully 
on  the  public  road,  and  thereafter  became 
trespassers  upon  defendant's  railway.  Bear- 
ing in  mind  that  at  this  time  the  defendant 
was  not  In  default  in  its  duty  as  to  cattle- 
guards  at  its  crossings,  the  case  must  be  con- 
sidered precisely  as  if  the  statute  had  never 
existed,  or  precisely  as  if  defendant  was  nut 
required  to  fence  Its  right  of  way.  and  the 
cattle  had  strayed  thereon  from  adjacent 
lands,  and  been  Injured.  It  must  be  deter- 
mined upon  common-law  principles,  and,  as 
to  trespassing  cattle,  the  defendant  would 
only  be  liable  for  actual  negligence  on  the 
part  of  the  ensineer,  for  his  neglect  to  exer- 
cise reasonable  and  proper  care,  for  his  fail- 
ure to  use  due  diligence  to  avoid  injury  to 
the  cattle  after  discovering  them  upon  the 
track.  The  defendant's  servants  could  rlght- 
fitlly'act  upon  the  presumption  that  plain- 
tiff's stock  was  upon  his  premises,  and  were 
not  bound  to  anticipate  trespassers  by  look- 
ing ahead,  or  by  managing  its  trains  with  ref- 
erence to  such  acontlngency.  Jjocke  v.  Rail- 
way Co.,  15  Minn.  35U.{Gil.  283;J  Wltherell 
V.  Hallway  Co.,  24  Minn.  410;  Hooper  v. 
Railway  Co.,  37  Minn.  52.  .33  N.  W.  Rep.  314; 
Palmer  v.  Railway  Co..  87  Minn.  223,  33  N. 
W.  Rep.  707.  Bat  it  has  been  said  that  the 
road  should  have  h^en  operated  with  refer- 
ence to  the  fact  that  the  guard  was  of  no 
value  as  an  obstruction  to  the  passage  of  an- 
imals from  the  road  to  the  right  of  way. 
This  claim  is  answered  by  saying  that  plains 
tiff's  cattle  were  upon  the  railway  track  in 
violation  of  the  law.  while  the  gMnrdwasnot 
in  a  forbidden  or  unlawful  condition.  It 
was  in  A  condition  whldi  is  reci^nized  as  un- 
avoidable in  severe  winters,  and  for  which 
railway  companies  are  not  responsible,  un- 
less there  be  exceptional  and  extraordinary 
clreumstances.  The  conrt  therefore  erred  io 
refusing  deftodant*B  fonrtb  request,  which 
was,  in  effect,  that  defendant's  servants  werft 
under  no  obligation  to  look  ahead  for  tees- 
passing  cattle. 

We  are  unable  to  discover  from  the  testi- 
mony that  any  duty  rested  upon  tlw  defend- 
ant to  remove  from  such  part  of  plaintiff's 
path  or  approach  to  the  crossing  as  was  with- 
in the  limits  of  the  public  road  the  snow 
thrown  there  by  men  and  plows  engaged  In 
clearing  out  tlie  railway,  and  for  that  reason 
defendant's  ninth  request  should  have  been 
given  to  the  Jury.  The  plaintiff's  right  to 
recover,  upon  tlie  testimony  now  before  ns» 
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turned,  therefore,  upon  the  gnestlon  of  the 
failure  and  neglect  of  defendant's  engineer  to 
exercise  due  rare  and  diligence  to  avoid  in- 
jury to  the  cattle  after  he  discovered  them 
upon  the  track.   Order  reversed. 


Fakkxr  9.  Branch. 
(SuprwM  Court  of  AHmuiota.  Dea  0, 1889.) 
Taxation— 17oTioa  to  Bromi. 
A  notice  to  redeem  from  a  tax-sale,  issued 
and  served  under  the  provlslODi  of  section  131,  o. 
11,  Oen.  St.  1878,  In  wliich  it  is  stated  "that  the 
time  fcr  redemption  from  said  sale  will  expire 
sixty  days  after  service  of  this  notloe, "  is  sufficient, 
the  other  requirements  of  said  section  being  ob- 
served. 
(Syllabtu  by  Oie  Court) 

Apppal  from  district  court,  St.  ZjOuIb  oonn- 
ty;  Mills.  Judge. 

Jamei  E.  Markham,  for  appellant.  Sn- 
aiffn,  Caeh  dt  Williams^  for  respondent. 

Collins*  J.  Action  to  determine  an  ad- 
▼erae  claim  to  real  property,  defendant  ap- 
pealing from  a  judgment.  Plaintiffs  titlede. 
pends  wholly  upon  the  regularity  of  one,  at 
least,  of  divers  tax  proceedings  and  8al^». 
the  sutBciency  of  acerliflcate  issued  thereun- 
der* the  notice  to  redeem  subsequently  issued, 
and  the  validity  of  its  service  under  the  pro- 
visions of  section  121,  c  11,  Oen.  Sc.  1878. 
In  the  court  below,  (so  we  judge  from  the 
note  attached  to  the  findings.)  and  on  the  ar- 
gument here,  the  principal  questions  dis- 
cussed relate  to  the  regularity  of  the  proceed- 
ings on  which  three  of  the  certificates  were 
based,  but  as  to  another — the  sale  made  in 
1883 — it  WHS  stipulated  by  the  parties  that  all 
steps  were  regularly  and  properly  taken  up 
to  and  including  the  certlflcato  of  sale  issued 
to  O.  P.  Stearns,  pnrohaser  at  the  sale,  and 
plaintifit's  remote  grantor.  Aa  this  conces- 
sion leaves  nothing  for  our  determination  as 
to  the  title  (which  it  is  claimed  was  obtained 
in  this  proceeding)  but  the  validity  of  the  re- 
demption notice  and  the  sufficiency  of  its  serv- 
ice, and  as  plaintiff's  title  is  established  if 
these  be  regular  and  effectual,  we  can  dis- 
cover no  reason,  as  we  regard  the  case,  for 
considering  the  proceedings  in  any  of  the 
sales  prior  to  that  of  1883.  Before  the  year 
1880  the  property  In  dispute  was  assessed  to 
an  unknown  owner.  Ttiat  year,  and  subse- 
quently* it  was  assessed  in  the  name  of  Vf. 
Hayman,  although  it  is  admitted  that  no  per- 
son by  that  name  ever  owned  it,  and  that  no 
such  or  slmilu  name  ever  appeared  in  the 
chain  of  title.  From  the  stlpulaUon  it  ap- 
pears that  the  Bherill  of  the  county  was  un- 
able to  find  W.  Hayman,  to  whom  the  notice 
to  redeem  was  directed,  and  in  whose  name 
the  land  was  assessed,  as  before  stated,  and 
tliereupon  served  the  same  npon  one  B.  F, 
Brntth.  who,  as  the  tenant  of  one  Oampbell, 
to  whom  Bteams  had  conveyed,  was  in  actual 
occnpancy  and  possession  of  the  premises. 
On  this  matter  of  the  regularity  of  service 
this  ease  is  disposed  of  by  Association  v.  Me- 
Gomber,  42  N.  W.  Bep.  543.  and  Wakefield 


T.  Day,  ante,  71.  And  the  service  was  suf- 
ficient. But  appellant  contends  that  the  no* 
tice  itself  was  defective,  because  the  exact 
day  upon  which  the  period  of  redemption 
would  expire  was  not  stated,  the  informa- 
tion being  solely  "that  the  time  for  redemp- 
tion from  said  sale  will  expire  sixty  days  aft- 
er service  of  this  notice."  Tlie  statute  (sec- 
tion 121.  supra)  prescribes  that,  among  other 
things,  this  notice  shall  specify  "the  time 
when  the  redemption  period  will  expire,"  and, 
further,  that  "the  time  for  the  redemption  of 
such  lands  shall  expire  sixty  days  after  the 
service  of  such  notice."  It  requires  the  sher- 
ifC  to  serve  and  return  within  20  days;  tbHt 
is,  it  gives  him  20  days  within  which  he  shall 
perform  his  duty.  If  the  person  named  in 
the  notice  cannot  be  found  in  the  county, 
and  there  be  an  actual  possessor  of  the  prem- 
ises, service  must  be  made  upon  the  person 
in  possession,  as  was  done  in  this  case.  If 
the  person  named  cannot  be  found,  and  the 
premises  are  not  In  the  actual  possession  of 
any  person,  the  sheriff  so  certifies  and  re- 
turns, whereupon  service  is  made  by  publish- 
ing the  notice  once  in  each  week  for  three 
successive  weeks  in  a  newspaper,  etc.  To 
require  the  auditor  who  makes  the  notice, 
which  must,  of  course,  be  complete  when  de* 
llvered  for  service,  to  state  the  precise  day 
on  which  the  period  of  redemption  will  actu- 
ally expire  under  the  statute.  Is  to  demand 
sn  impossibility.  The  auditor  has  no  means 
of  knowing  when  (within  the  20  days)  pei^ 
sonal  service  will  be  made  by  the  sheriff,  nor 
can  he  be  certain  that  it  will  be  made  at  all. 
If  he  should  fix  a  day,  and  service  was  actu- 
ally made  more  than  60  days  prior  to  that 
named,  the  statute  would  undoubtedly  con- 
trol, notwitl  I  standing  the  act  of  the  auditor 
and  the  period  of  redemption  expire,  in  fact, 
before  the  day  speciiled.  The  notice  would 
be  misleading,  mischievous,  and  almost  uni- 
formly false;  while  the  imprncticability  of 
the  procedure  demanded  is  the  more  appar- 
ent when  we  consider  the  effect,  should  the 
auditor  take  into  his  calculation  of  time  (aa 
he  would  have  to  do  without  discrimination) 
the  possibility  that  substituted  service  would 
have  to  be  made  in  each  case.  That  is  cer- 
tain  which  can  be  made  certain,  and  the  no- 
tice was  sufficient.  A  summons  in  a  civil 
action  is  not  required  to  be,  nor  would  It  be 
possible  to  make  it,  more  definite  as  to  the 
time  within  which  it  must  answered  than 
was  this  notice.  Judgment  affirmed. 


'Wisconsin  Fibb  &  Marine  Ins.  Co.  Bank 
0.  Manxstbb  Salt  A  Lumber  Co.  et  al. 

(Supreme  Court  of  Mia\igan.   OcU  26, 1889.) 

ASSISmcniT  TOR  BbKBPIT  of  CRBniTORB— Riohtb 

OF  UREDITOBS— EviDBNOB. 

1.  Defendant,  before  it  made  a  voluntary  ao- 
sienment  for  the  benefit  of  creditors,  had  sold  to 
petitioner  a  tract  of  land  subject  to  the  lien  of  a 
mortgage,  the  diaobar^  of  woioh  was  a  condition 
precedent  to  defendant's  acquiring  title  to  the  land 
:  Df  tlie  terms  of  the  grant  to  it.  Petitioner,  upon 
making  the  purchase,  gave  his  note  to  defendanK 
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wboM  receipt  recited  tbat  the  note  was  Riren  to 
pay  the  mortgage,  aad  that,  in  consideration  of 
BDch  note,  defendant  agreed  to  procure  a  discharge 
«f  tiie  mortgage  wlthia  a  given  time.  The  note 
wiBdiaoounteaand  tite  prooeedB  nwd  hj  defend- 
ant in  Its  bntinees.  Hela  that,  since  equity  would 
have  enforced  the  agreement  to  discharge  the 
mortgage  had  defendant  remained  solvent,  and 
«ince  the  assignee  takes  no  better  title  to  propertv 
bv  virtue  of  the  aaaignment  than  the  assignor  had, 
the  Detitloner  was  entitled  to  have  the  mortgage 
dtHcharged  by  the  receiver  appointed  upon  the  fail- 
ure of  the  assignee  to  Qualify,  his  right*  in  the 
property  being  only  such  as  the  assignee  would 
&ave  bad. 

2.  The  testimony  of  one,  who  was  not  sbowD  to 
tiBve  been  ooonected  With  the  petitioner,  that  the 
president  of  the  inaolTnit  oompany  told  petitlon- 
•er'B  agent,  after  the  deed  was  made,  to  give  him 
petitioner's  note  and  he  would  procure  the  dis- 
charge, and  that  thereupon  the  note  and  receipt 
were  executed,  was  admissible,  though  the  oom- 
paoy's  presidettt  was  dead. 

8.  Such  testimony  does  not  tend  to  alter  the 
company's  obligation  to  petitioner  as  evidenced  by 
the  receipt. 

Appeal  from dicuit  court, Manistee  oountj; 
J.  Btkon  JuDKiss,  Judge. . 

DoteU  JSmith  &  SmurthtDaite,  for  appel- 
lant. Bamadell  eft  Umadiott  {UM  A  Crtme, 
of  counsel,)  for  appellees. 

Horse,  J.  In  the  matter  of  the  petition 
of  diaries  Beitz  A  Bros.  Lumber  &  Salt 
Company.  On  the  29th  day  of  February, 
1888,  the  Manistee  Salt  &  Lumber  Company, 
A  corporation  organized  and  existing  under 
the  laws  of  this  state,  made  a  voluntary  as- 
signment, withotit  preference,  for  the  benefit 
of  creditors,  naming  £.  Golden  Filer  as  its 
assignee.  Filer  neglected  to  flie  his  bond 
within  the  stt^utory  limit,  and  refused  the 
trust.  The  complainant  filed  its  bill  for  the 
enforcement  of  tlie  trust,  and  asked  that  a 
receiver  be  appointed.  Other  creditors  joined 
in  the  prayer  for  the  appointment  of  a  re- 
oeiver.  March  10,  1888,  this  prayer  was 
granted  by  the  circuit  court  for  the  county  of 
Manistee,  in  chancery,  and  Otto  Kitzinger, 
president  of  the  defendant  corporation,  was 
appointed  receiver,  and  soon  thereafter  en- 
tered upon  the  discharge  of  his  duties  as  such 
recover.  The  petitioner,  the  Charles  Beitz 
&  Bros.  Lumber  &  Salt  Company,  made  ap- 
plication to  said  court  for  an  order  that  said 
receiver  pay  over  to  it  the  sum  of  910,000, 
held,  as  it  dnimed,  by  the  Manistee  Salt  & 
Lumber  Company  as  a  trust  fund,  or  that  the 
said  receiver  be  required  to  pay  a  mortgage 
of  the  same  amount,  held  by  John  Canfield, 
and  procura  a  discharge  of  the  same.  The 
petition,  on  Iieariog,  wtis  denied.  The  pe- 
titioner appeals  to  this  court.  The  facts 
upon  which  the  application  was  grounded 
are  substantially  these:  October  10,  1887, 
the  petitioner  purchased  of  the  Manistee  Salt 
A  Lumber  Company  a  quantity  of  pine  lands, 
the  purchase  price  fur  the  same  *being  835,- 
000.  At  the  time  of  the  purchase  there  was 
a  mortgage  for  810,000  upon  the  land,  lield 
by  John  Ciintleld.  The  Gliarles  Reitz  &  Bros. 
'  Lumber  &  Salt  Company  paid  at  the  time  of 
the  purchase  the  sum  of  $25,000  in  cash  and 
paper,  and  assumed  the  payment  of  this 


mortgage  to  CanQeld,  making  In  all  the  full 
consideration  for  the  premises  purchased. 
This  mortgage  was  given  by  S.  Babcock  Jt 
Co.,  to  secure  their  note  to  said  Canfield. 
The  Manistee  Salt  &  Lumber  Company  pur- 
chased these  lands  of  S.  Bat>cork  A  Co.  be- 
fore  its  sale  of  the  same  to  petitlune and  by 
a  contract  agreed  to  pay  the  mortgage  to  Can- 
Beld.  and,  in  the  event  of  its  failure  to  pay 
the  same,  it  was  not  to  be  entitled  to  a  con- 
veyance of  the  lands.  In  the  deed  from  the 
Manistee  Salt  A  Lumber  Company  to  the  pe- 
titioner the  aaid  company  warranted  the 
lands  to  be  free  from  all  Incumbrances  what- 
ever; that  it  was  well  seised  In  fee-simple  of 
the  premises ;  and  that  "it  will,  and  its  heiis, 
executors,  successors,  and  assigns,  shall, 
warrant  and  defend  the  same  against  all  law- 
ful claims  whatsoever,  except  a  mortgage  of 
ten  thousand  dollars  to  John  Canfield,  which 
is  a  part  of  the  consideration  herein  named, 
and  is  assumed  by  said  party  of  the  second 
part."  But  a  further  arrangement  was  made 
upon  the  same  day  of  tlie  making  of  this 
deed,  October  10.  1887,  by  which  the  peti- 
tioner gave  its  note  or  acceptance  for  810.000 
to  the  Manistee  Salt  &  Lumber  Company, 
and  received  ther^or  the  following  receipt 
and  agreement:  "Manistee,  Mich.,  Oct.  U>, 
1887.  Beceived  of  the  Chas.  Reltz  &  Bros. 
Lumber  and  Salt  Company  ttuar  note  for  ten 
thousand  dollars,  payable  on  or  before  June 
1st  atbex  date,  which  is  given  to  pay  mort- 
gage of  John  Canfield  on  land  in  LaJce  Co., 
this  day  sold  to  said  company;  and  in  con- 
sideration of  said  note  we  hereby  agree  to 
pay  said  mortg^e,  and  to  procure  ttie  same 
to  be  discharged  of  record  by  the  first  of  Jan- 
uary. 1888.  The  Mamutee  Sai.t  &  Lum- 
BEu  CouFAHT.  M.  Enolemak,  President." 
Engleman,  the  principal  man  of  the  defend- 
ant corporation,  died  in  January,  1888.  Tlie 
mortgage  was  not  pa^  when  he  died,  nor 
when  the  petition  was  filed,  but  payment  had 
been  demuided  by  Canfield  of  the  petitioner, 
who,  by  the  deed,  was  made  responsible  for 
its  payment,  and  upon  whose  lands  it  was  a 
lien.  When  the  receiver.  Otto  Kitzinger, 
made  hts  schedules  of  the  asseU  and  liabll- 
itles  of  the  defendant  corporation,  be  named 
this  mortfrage  ot  Canfleld's  as  among  the  se- 
cured liaUlities  of  the  Manistee  Salt  ft  Lum- 
ber Company.  A.  J.  Buvel,  upon  the  bear- 
ing, gave  testimony  in  Iwhalf  of  the  peti- 
tioner to  the  effect  that  this  note  was  put  in 
the  hands  of  the  defendant  corporation  for  a 
specific  purpose,  to- wit.  the  payment  and  die* 
charge  of  the  Canfield  mortgage.  He  testi- 
fied that  the  business  relating  to  the  purchase 
of  these  lands  was  carried  on  for  the  Manbtee 
Salt  &  Lumber  Company  by  Michael  Engle- 
man, who  was  then  its  president;  that,  after 
the  deed  was  made,  Engleman  statul  that  he 
could  procure  a  discharge  of  the  mortgage; 
that  he  could  get  Canfield  to  discharge  it. 
He  said  to  Keltz,  "I'll  tell  you  what  to  do, 
Charlie.  You  give  me  your  paper,  and  I'll  gei 
John  to  take  it  and  disohaiige  that  mortgages." 
And  thereupon  the  accepUuice  for  #10,000  was 
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made  and  delivered  to  £ngteman»  and  the 
receipt  executed  byEngleman  and  handed  to 
petitioner.  Englemnn,  It  appenrs,  sold  the 
acceptance  to  Canfleld,  and  received  the  mon- 
ey upon  it,  which  passed  into  the  hands  of 
the  defendant  corporation.  The  testimony 
of  Dovel  was  objected  to  on  two  grounds: 
First,  that  Engleman  was  dead,  and  his  ad- 
missions could  not  be  shown  against  the  cor- 
poration of  which  he  was  president;  second, 
it  tended  to  vary  the  written  contract,  and  to 
change  the  contract  relations  wtiich  existed 
between  the  insolvent  corporation  and  the 
petitioner.  There  is  no  showing  in  the  rec- 
ord that  Mr.  Dovel  was  a  member  of  the 
Cbtirles  Reitz  &  Bros.  Lumber  &  Salt  Com- 
pany, or  sustained  any  relation  which  pre- 
vented h's  testimony  from  being  received 
upon  thi?  point. 

We  do  nut  think  the  second  objfction  ten- 
able, for  the  reason  that  it  did  not,  in  otir 
vlewof  f  he  receipt  or  agreement,  tend  In  any 
way  to  rary  or  contradict  the  effect  of  tlie 
writing,  and  for  the  further  reason  that  the 
eircumstancea  attending  the  giving  of  the 
note  and  receipt  were  admlBBible  to  show  the 
whole  tranaajtlon,  inasmuch  aa  only  a  part 
of  it  appeared  from  the  written  documents. 
The  evidence  did  not  alter,  vary,  or  change 
the  obligation  of  the  defendant  corporation 
as  It  appeared  updh  the  face  of  the  receipt  or 
contract.  This  note,  the  terms  of  the 
writing,  was  to  be  used  to  pay  the  mortgage 
of  C&n field  and  for  no  other  purpose.  The 
mortgage  was  to  be  paid  and  a  discharge  pro- 
cured by  the  Ist  day  of  January,  1888.  It  is 
cleu"  that  this  note  was  received  by  the  Man- 
istee Salt  &  Lumber  Company  in  trust,  and 
that  it  has  violated  its  trust.  But  it  is  ar^ 
gued  by  the  counsel  for  the  defendant  corpo- 
ration that  the  proof  is  that  the  Manistee 
Salt  &  Lumber  Company  has  not  now  the 
note  in  its  possession.  It  was  discounted  to 
Ganfleld,  and  the  money  received  for  it  was 
passed  over  by  Engleman  to  the  defendant 
corporation,  and  expended  in  its  business, 
and  that  none  of  the  funds  In  the  hands  of 
the  receiver  have  been  shown  to  be  the  iden- 
tical money,  or  any  patt  thereof,  received 
from  the  avails  of  this  note;  that,  as  against 
the  other  creditors  of  a  bankrupt  or  insolv- 
ent, a  trust  creditor  is  not  entitled  to  a  pref- 
erence over  such  general  creditors  men>ly  on 
the  ground  of  the  nature  of  his  claim,  that 
is,  ttiat  he  is  a  trust  creditor  as  distinguished 
from  a  geneml  creditor,  unless  he  can  iden- 
tify the  property  or  the  avails  of  it,  belong- 
ing to  the  trust,  and  lay  liis  hand  upon  It; 
and  that,  as  the  petitioner  has  not  pointed 
out  a  single  article  of  property  or  a  single 
dollar  of  money  included  in  the  assignment. 
Which  was  either  tlie  original  proceeds  of  the 
note  or  the  product  of  it,  it  follows  that  it 
has  no  right  to  any  part  of  the  a'^sianed  es- 
tate, and  is  not  entitled  to  have  its  claim 
paid  as  a  preferred  claim.  The  following 
cases  are  cited  to  support  this  contention: 
Cavin  v.  Gleason.  105  N.  T.  256.  11  N.  E. 
Bep.  504;  Thompson's  Appeal,  22  Pa.  St.  16; 


In  re  Manufacturing  Co.,  12  N.  B.  B.  203; 
In  re  Hosie.  7  N.  B  R.  601;  In  re  Janeway. 
4  N.  B.  R.  100.  The  principle  followed  by 
these  cases  is  stated  by  Nixon,  J.,  in  Be 
.laneway,  as  follows:  "Where  the  trust 
property  does  not  remain  in  specie,  but  has 
been  made  way  with  by  the  trustee,  the  cestui 
que  trusts  have  no  longer  any  specific  remedy 
against  any  part  of  his  estate  in  bankruptcy 
or  insolvency,  but  they  must  come  In  pari 
passu  with  the  other  creditors,  and  prove 
against  the  trustee's  estate  for  the  amount 
due  them."  I  do  not  think  this  principle  is 
anplicable  to  the  present  case.  We  hare 
often  held  that  the  assTgnee,  under  our  vol- 
untary assignment  law,  gets  no  better  or 
greater  title  to  the  property  coming  into  bis 
hands  by  virtue  of  the  assignment  than  the 
assignor  had  before  the  assignment  was 
made;  and  the  receiver  in  this  case  has  no 
better  or  greater  rights  in  the  prupei-ty  than 
the  assignee  would  have  had  if  he  liad  quali- 
fled  under  the  trust  to  him  In  the  assignment. 
Lentz  V.  Railway  Co.,  53  Mich.  444,  19  N. 
W.  Bep.  13»;  Bylea  v.  Kellogg.  37  Mich.  318. 
34  N.  W.  Rep.  671 :  Farrington  v.  Sexton» 
43  Mich.  454,  5  N.  W.  Rep.  654.  When  the 
note  came  due  in  this  case,  in  the  himda  of  a 
bona  flde  b<Mer,  the  petitioner  was  obliged 
to  pay  and  did  pay  it.  If  the  mortgage  is 
not  paid  by  the  receiver,  the  petitioner  must 
pay  it,  it  being  a  valid  lien  upon  its  lands. 
There  is  no  doubt,  had  the  defendant  corpo^ 
ration  remained  solvent,  and  made  no  as- 
signment, but  that  a  court  of  equity,  under 
the  circumstances  of  this  case,  would  have 
compelled  it  to  pay  and  discharge  the  mort- 
gage to  Canfleld,  and  thereby  perform  its 
trust  liad  it  neglected  or  refused  to  do  so.  la 
there  any  good  and  equitable  reason  wliy  an 
assignment  for  the  benefit  of  creditors  should 
prevent  the  enforcement  of  this  trust?  I  can 
see  none.  In  Re  Janeway.  supra,  the  money 
sought  to  be  taken  In  f  uU  out  of  the  bank- 
rupt's eetate  was  intrusted  to  the  bankrupt 
to  invest,  and  he  failed  to  do  It.  In  Be 
Hosie,  supra,  the  money  (9ti00)  was  deliv- 
ered to  the  bankrupt  to  pay  a  certain  note 
and  mortgage  owing  by  the  petitioner  to  a 
third  party,  when  it  should  be  sent  to  him. 
The  Innkmpt  credited  the  monoy  on  his 
books  to  the  petitioner,  and  used  it  In  his 
general  biwiness.  Tlie  assignees  showed  that 
none  of  this  identical  money  came  into  their 
hands.  Nothing  was  said  by  the  petitioner 
to  Hosie,  or  between  them,  whether  Hosie 
should  receive  the  money  as  a  special  deposit, 
and  hold  the  same  as  such  while  awaiting 
the  arrival  of  the  note  and  mortgage,  and  un- 
til paid  over  to  the  holder  thereof,  or  whetlier 
the  same  should  be  placed  to  the  credit  of  pe- 
titioner upon  Hosie's  books,  and  then  be 
charged  to  the  petitioner  when  the  note  and 
mortgHge  were  paid.  In  Re  Manufactur- 
ing Co.,  supra,  the  Imnkrupt  h<id  sold  car- 
riages on  consignment  for  petitfoners.  There 
WHS  no  consigned  property  in  the  hands  of 
the  assignee,  nor  any  distinct  fund  which 
could  be  recognized  or  traced  as  the  spedflo 
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proceeds  of  the  consigned  property.  In 
Thompson Appeal,  supra,  an  executor  had 
converted  the  aasets  of  his  testator  Into 
money,  and  used  ft  in  his  business.  Upon 
his  assignment  for  the  beneflt  of  creditors 
the  heirs  of  the  testator  claimed  that  the  in- 
debtedness to  his  estate  should  be  first  paid 
in  full.  It  was  held  tliat,  as  it  was  imposBi- 
ble  for  the  chancellor  to  lay  tats  band  upon  a 
single  article  of  property,  or  a  single  dollar  of 
mosey,  included  in  the  assignment  as  the 
property  of  the  testator's  estate  or  the  prod- 
uct of  it,  the  heirs  must  share  pro  rata 
with  the  other  creditors.  In  GftTlD  t.  Olea- 
Bon,  supra.  $3,000  was  placed  in  the  hands 
of  the  assignor*  "to  be  invested  by  him,  for 
their  beneflt.  In  a  bond  and  mortgage  to  be 
giveo  by  J.  B.  Gould. "  White,  tlie  assignor, 
QSed  the  entire  fund,  except  980,  which  came 
to  the  hands  of  the  asslpiee,  in  paying  his 
personal  debts  and  liabilities.  The  court 
only  permitted  the  $30  to  be  paid  by  the  as- 
signee in  full.  It  will  be  noticed  that  none 
d  these  easps  rest  upon  the  same  ground 
as  the  one  at  bar,  and  none  of  them  are  in 
any  wise  similar  except  that  of  In  re  Hosle. 
But  that  case  lacks  one  element  of  this  case. 
The  petitioner  here  was  fastened  with  the 
payment  of  the  Ganfield  mortgage,  and  it  was 
made  n  lien  upon  its  lands  by  the  act  of  the 
defendant  corporation,  and  such  corporation, 
upon  the  same  di^,  took  upon  itself,  for  fts 
own  advantage,  presumably,  the  trust  of  dis- 
charging such  mcstga^,  and  received  the 
note  for  the  purposes  of  sucb  tnist,  **to  pay 
mortgage  of  John  Cantleld  on  land  in  Lake 
county,  this  day  sold  to  said  company,"  (viz., 
Beitz  ft  Bros.  Lumber  A  Salt  Company.) 
And  it  must  be  remembered  tliat  under  tlie 
contract  with  S.  Babcock  &  Ca  the  title  of 
thto  land  did  not  pass  to  tlie  Manistee  Gait  & 
Lumber  Company  until  Uiis  mtvtgage  was 
paid,  so  that  the  title  to  this  land,  so  far  as 
the  record  shows,  was  not  assured  in  the  pe- 
titioner until  the  mnrtgaf;e  was  paid.  To 
deny  the  equitable  relief  prayed,  to-wit,  that 
the  receiver  of  the  defendant  corporation 
shall  pay  and  procure  the  discharge  of  this 
mortgage  or  return  to  the  petitioner  the  pro* 
ceeds  of  this  note,  with  interest,  which  will 
accomplish  the  same  result,  would  be  a  de- 
nial of  the  clearest  equitable  right,  as  well  as 
of  justice.  Suppose  this  mortgage  had  been 
held  by  the  Manistee  Salt  A  Lumber  Com- 
pany upon  the  lands  of  the  petitioner,  and 
that  coiopany  had  received  this  note  to  pay 
the  mortgage,  and  promised  to  discharge  it 
by  the  Ist  of  January,  1888,  would  nut  a 
court  of  equity  have  compelled  the  receiver 
to  discharge  the  mortgage,  whether  or  not 
the  proceeds  of  the  note  were  in  his  hands? 
The  same  principle  ought  to  govern  in  this 
case.  The  defendant  corporation  put  this 
mortgage  on  the  lands  of  the  petitioner,  in 
effect,  and  the  moilgage  was  paid  when  the 
note  was  passed  to  it.  Its  duty  now.  In  eq- 
uity, is  to  discharge  it.  The  other  creditors 
have  no  more  ciuicern  in  this  matter  than 
thc|y  would  have  had  in  the  case  supposed. 


As  well  might  they  come  in,  in  that  case, 
and  say  the  note  was  not  ^iplied  on  the 
mortgage,— it  was  used  In  the  business,  and 
none  of  its  proceeds  are  now  on  liandto  pay  the 
mortgage,— as  to  step  in  here  and  make  the 
plea  that  is  entered  here,  and  which  we  have 
been  considering.  In  btAh  cases  It  was  the 
dnty  of  the  eompony  to  pay  the  mortgage 
with  the  note  or  Its  proceeds,  and  to  procure 
its  discliazffe.  In  h(Mi  cases  a  court  of  equity 
would  have  compelled  the  company,  if  no  as- 
aignment  liad  been  made,  to  disofaaige  It,  and 
other  creditors  oonld  not  have  intervened. 
The  receiver  must,  in  both  cases,  stand  in 
the  shoes  oi  bis  assignor,  and  must  move  as 
the  assignw  would  lisva  been  fbrced  to  move 
in  case  no  asaignmeot  had  ever  been  exe* 
cuted.  See  People  v.  Bank.  96  N.  Y.  32; 
Libby  v.  Hopkins.  104  U.  S.  SOS.  308;  Feakv. 
£Uicott»  80  Kan.  156.  1  Fac.  Bep.  499;  Me- 
Leod  V.  £vans.  (Wis.)  28  N.  W.  Bep.  178. 
The  lecozd  shows  here,  as  la  the  latter  case, 
that  the  monay  was  used  hf  Uw  defendant 
company  in  its  general  bnsinns.  It  was 
used  either  to  pay  its  debts  or  Increase  its  aa- 
sets.  In  either  case  it  went  to  the  benefit  of 
tlie  insolvent's  estate.  The  order  and  decree 
of  the  court  below  must  be  set  aside  and  var 
cated,  and  a  decree  will  be  entered  here  au- 
thorizing and  directing  tlie  noeiver  to  pay 
and  procure  a  discharge  of  the  said  mort^ige 
1b  accordance  with  the  prayer  of  the  petition- 
er. Costs  of  both  courts  will  be  allowed  the 
petitioner,  to  be  paid  out  of  the  estate  of  the 
Insolvent  corporation.  Tbe  other  Justices 
concurred. 


JaHINET  «•  BOABD  or  SCPZRTISOBS. 

(Suprams  court  of  MkMgan.  Nov.  1, 188B.) 
Jcnross  or  rrnm  Pxuni— Fkm. 
A  justice  of  ttae  peace  bas  the  power  to  act 
in  a  criminal  proceeding  without  the  consent  of 
the  prosecntiDg  attorney,  where  he  takes  security 
for  costs,  and  the  board  of  supervLsora  cannot  re- 
fuse to  allow  him  fees  when  he  has  so  acted. 

Application  for  mandamuM  to  the  board  of 
supervisors  of  Monroe  county. 

/,  R.  Qrotvenor,  for  relator.  Seward  So- 
fter, Pros.  Atty.,  and  Q.  A.  Qoldea,  for  re- 
spondent. 

Cahfbbll.  J.  Bespondent  refused  to  al- 
low the  fees  of  relator  in  a  criminal  proceed- 
ing before  him  for  disturbance  of  public 
worship,  in  which  the  defendant  was  tried 
and  found  not  guilty,  but  in  wblch  the  jus- 
tice certified  there  was  probable  cause  for 
prosecuting.  It  appears  that  the  Justice  be- 
fore Issuing  the  wammt  took  security  for 
coats.  The  supervisors  purported  to  base 
their  action  on  tbe  ground  that  the  warrant 
waa  issued  without  the  approval  of  the  pros- 
ecuting attorney,  and  without  security  for 
costs;  tliat  the  prosecuting  attorney  disap- 
proved of  the  prosecution,  and  the  justice 
proceeded  after  knowing  of  such  disapprov- 
al ;  and  that  in  the  opinion  of  the  board  it  was 
essentially  a  private  prosecution. 
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There  Is  no  statute  broufrht  to  our  notice 
forbidding  action  by  a  j  ustice  of  the  peace 
without  the  consent  of  the  prosecuting  attor- 
ney, where  lie  takes  security  for  costs*  and 
the  board  of  supervisors  have  no  right  to  as- 
some  to  criticise  his  action  wltliin  his  lawful 
jurisdiction,  or  to  be  governed  by  ttie  prose- 
cuting attorney's  views  of  policy.  His  files 
show  the  proper  recognizance  for  coets,  and 
must  be  respected  as  showing  it.  It  would 
be  very  dangerous  for  the  puuio  interests  if 
a  judicial  oflBcer,  acting  within  his  powers, 
must  d^nd  for  bis  compensatloa  on  the  view 
that  may  be  taken  (tf  the  wisdom  of  his  con- 
duct by  the  board  or  prosecuting  i^tornay. 
Every  oflBMser  must  be  respected  when  exer^ 
dsing  his  lawful  authority,  and  any  interfer- 
ence with  it,  except  such  as  the  law  permits, 
is  nnjustifli^>le. 

The  justice  is  eutiUed  to  his  ft*ea,  and  the 
mandamus  must  be  allowed  as  prayed,  with 
costs.  The  other  justices  concurred. 


Eddt  «.  MoCall. 

{Supreme  Court  of  Michigan.   Nov.  1, 1880.) 

Cbattsl  MoBTG^ae— Bjshts  or  Hobtoaobb. 
A  mortgagee's  right  to  reoover  the  vsloe  of 
the  mortgagea  property,  whloh  has  been  seized  un- 
der an  attachment  and  sold,  is  not  affected  by  the 
faot  that  he  has  assigned  the  mortg^e  as  colfater- 
aL  security  for  a  debt,  If  before  suit  Is  hronght  the 
mortgage  is  surrendered  to  him  by  the  asaigueo. 

Appeal  from  circuit  court,  Genesee  county. 
JSdget,  Brooks  d-  Conioay,  for  appellant. 
Baldwin  <fi  Eddp,  for  appellee. 

Sherwood,  0.  3,  The  plalntUt  brings 
trover  to  recover  of  the  defenduit,  who  is  a 
Biierilt  of  the  county  of  Genesee,  for  a  eert^n 
quantity  of  lumber  seized  by  him  under  a 
writ  of  attachment  issued  In  favOTofoneIiifr< 
tleton  against  Samuel  J.  Lewis.  The  prop* 
crty  was  subsequently  acid  under  an  execu- 
tion  issued  In  the  case.  The  plaintiff  bases 
his  riglit  to  recover  upon  a  chattel  mortgage 
given  to  him  by  ]>wl8  and  wife  prior  to  tlie 
attachment  proBsedings.  and  which  had  been 
kept  li)  finrce  by  proper  renewals.  The  ease 
was  flnt  tried  at  tlie  December  term  of  the 
Genesee  circuit,  and  a  verdict  was  rendered 
for  ttie  defendant,  which  was  subsequently 
reversed  on  appeal  to  this  court.  See  89  K. 
W.  Hep.  734.  On  tlie  second  trial  the  verdict 
was  for  the  plalntllT,  and  the  proceedings  in 
that  trial  are  now  before  us  for  review.  A 
fall  statement  oi  the  facts  appear  in  Uie  opin- 
ion given  when  the  oue  was  first  before  ns, 
as  will  be  seen  by  a  reference  thereto. 

In  the  present  case  the  defenses  urged  at 
the  circuit  were  substantially  as  follows:  (1) 
That  the  renewals  of  the  plaintiff's  mortgage 
were  not  In  compliance  with  the  statute,  and 
did  not  have  the  effect  to  keep  the  plaintiff's 
security  alive  as  against  the  attachment  and 
execution  levy.  (2)  That  the  plaintiff,  be- 
fore the  bringing  of  the  suit,  had  assigned 
the  mortgage,  and  was  not  at  the  time  of  the 
insUtution  of  the  suit  the  legal  holder  there- 
ct  (8)  .That  by  a  settlement  effected  be- 


tween the  mortgagors  and  the  mortgagee  the 
mill  and  other  property  had  been  turn«iover 
to  the  mortgHgee  in  complete  and  absolute 
satisfaction  of  the  debt,  and  had  tliereby  ter* 
minated  all  interest  in  the  mortgage  and  the 
mortgaged  property.  The  other  facts  lltlr 
gated  on  the  trial  related  to  tlie  measure  of 
damages. 

The  principal  points  reliM  upon  In  this 
court  are:  That  the  renewals  of  plaintiff's 
chattel  mortgage  were  not  in  compliance 
with  the  statute,  and  did  not  have  the  efleot 
to  keep  the  plaintiff's  security  alive  aa  against 
the  attachment  and  execution  levy.  That  the 
plaintiff,  at  the  time  of  the  institution  at  the 
suit,  was  not  the  legal  holder  or  owner  there- 
of. That  a  settlement  between  parties  to  the 
cliattel  mortgage  was  made,  by  which  the 
mill  and  other  property  liad  been  conveyed  to 
the  mortgagee  in  full  satisfaction  of  thediat* 
tel  mortgage  debt.  Tiiat  errors  were  com- 
mitted by  the  court  in  the  admission  of  tesU- 
mony,  to  the  prejudice  of  the  defendant  in 
making  hla  defense.  Thus  It  will  be  seen 
that  the  same  defenses  are  relied  upen  in  tills 
court  as  were  passed  upon  at  thecircuit. 

The  first  point  was  ruled  against  defend- 
ant when  the  case  was  formerly  before  us, 
and  we  have  discovered  nottiing  changing  our 
views  then  expressed. 

The  second  point  is  not  well  made.  The 
facts  upon  which  it  was  based  were  passed 
upon  by  the  jury  nnder  a  proper  cba^  by 
the  courL  The  mortgage  had  been  nsaigned 
as  collateral  security  by  the  plaintiff  to  one 
Wholey  for  an  indebtedness  to  him,  but  was 
surrendered  to  the  plaintiff  before  suit  was 
brought  by  the  assignee,  who  assented  to 
plaintiff's  bringing  this  suit,  and  accepted 
other  securities  for  the  payment  of  the  in- 
debtedness. Certainly  the  defendant  could 
not  complain  that  his  interests,  if  he  had  aoy, 
were  affected  by  this  transaction. 

The  third  point  was  settled  by  the  verdict 
of  the  jury  In  favor  of  plaintiff.  If  no  error 
was  committed  in  the  rulings.  In  taking  the 
testimony,  or  in  the  charge  upon  that  subjeoi, 
— and  an  examination  of  the  record  discloses 
none, — further  review  of  the  testimony  and 
the  charge  conid  serve  no  useful  purpose  in 
this  opinion.  The  judgment  must  be  af- 
firmed. 

MoBSB  and  Long,  JJ.,  did  not  sit  Gakf* 
BELL  and  £HAacFLiH,  JJ.,  concurred  with 
Shsbwood,  G.  J. 


SOHINDLEB  V.  MlLWATTKBK,  L.  S.  ft  "W. 

By.  Co. 

(Supreme  Court  of  Michigan.   Nov.  1, 1889.) 

Accidents  a.t  Railvat  CBOssiyos— Flbadiito. 
1.  Id  an  action  agatnst  a  railroad  company  for 
personal  Injury,  a  declaration  which  alleges  negU^ 
gence  In  the  etngte  assertion  that  defendant  by  Its 
servants  "so  carelessly  and  Improperiy  managed 
the-  said  locomotive  englae  and  train"  that  by  its 
"negligence  and  improper  oonduct"  the  train 
struck  the  sleigh  conti^ning  phiintift,  eta,  does  not 
allege  the  wrong  with  r«a,iuslte  oertidnty,  and  ob- 
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jectlQu  may  be  talien  to  It  at  the  time  of  ttae  trial, 
wltbout  a  previous  demurrer. 

3.  Under  a  dectaratloo  allef^Dg  the  place  of  a 
ndlroad  accldeot  as  at  the  croMing  of  a  public 
road,  proof  that  the  accident  occurred  at  a  private 
eroBsing  on  the  company's  land  la  Innimdent, 
though  the  actual  place  may  be  known  to  both  par- 
ties. 

S.  tTnder  a  declaration  alleging  that  while 
plaintUf.  in  a  aleigh,  was  approacDicg  the  defend- 
ant'B  railroad  traofe,  "a  certain  freight  train,  with 
locomotive  attached,  *  *  *  was  staadiog  upon 
said  track,  *  *  •  and  while  *  *  •  the  plain- 
tiff was  crossing  said  railroad  track,  •  *  •  the 
defendant  then  and  there  *  *  *  so  carelessly 
and  improperly  managed  the  said  locomotive  en* 
gine  and  train  *  *  *  that  the  plaintiff  was 
thrown  *  *  *  from  and  out  of  the  said  sleigh 
to  and  npon  the  track,  •  *  *  and  atmck  by  the 
rear  car  of  the  said  train,  and  was  run  over  by  the 
wheels  of  said  oar, "  proof  that  the  cars  on  the  side 
track  were  backing,  and  that  they  were  not  han- 
dled by  the  engine,  but  detached  and  shoved  back- 
ward, la  a  variance. 

Error  to  circuit  court,  Gogebic  county. 

Action  for  personal  injury  by  Arthur 
Bchindler,  by  his  next  friend,  against  the  Mil- 
waultee.  Lak«  Shore  &  Western  Railway 
Ciompany.  Verdict  and  judgment  for  plain- 
tiff.  Defendant  brings  error. 

if.  M.  Hlley  and  C.  M.  Hovxll,  {Bradley 
Q.  SehUvt  of  cotinset,)  for  appellant.  Hay- 
dm  (fr  Toun^,  for  appellee. 

Caufbkix,  J.  Plaintiff,  who  ia  a  little 
boy,  was  in  tlie  back  part  of  a  long  sleigh, 
loaded  with  beer,  owned  and  driven  by  one 
John  Scbupp,  ateamst<arand  agent  for  a  beer 
bouse;  and  tlie  sleigh  was  struck  by  the  rear 
end  or  steps  of  a  ciilMose,  while  crossing  de- 
fendant's track,  at  Wakefldd  station,  fn  Go- 
gebic county.  The  accident  took  place  on 
the  depot  grounds,  January  29, 1887.  Plain- 
tiff was  thrown  out,  and  fell  on  tlie  track. 
Tlie  hind  wheels  of  the  eaboosedid  not  touch 
him,  but  the  fore  whn]  on  one  side  caught 
and  bruised  one  of  his  legs,  without  running 
over  it.  The  Injury  required  amputation. 
At  that  station  there  is  a  main  track  and  two 
aide  tracks,  lying  on  the  south  aide  uf  defend- 
ant's premises,  running  east  and  west;  and 
at  the  date  in  question  one  Miller,  whose 
agent  Scbupp  was.  iiad  a  beer  warehouse  on 
defendant's  grounds,  north  of  the  tracks.  A 
village  street,  known  as  "Sunday  Lake 
Street,**  60  feet  wide, as  laid  out.  ran  across, 
north  and  south,  lietween  the  station  and  this 
warehouse,  which  was  152  feet  east  of  the 
street  A  spur,  or  branch,  called  tlie  "Sun- 
day Lake  Mine  Spur,"  left  thb  main  track 
between  the  station  and  Sunday  Lake  street, 
running  on  a  norlh-easterly  curve  from  a 
switch  about  50  feet  west  of  the  street,  tlience 
crossing  ttie  street,  and  extending  nortli- 
easterly  to  a  mine,  the  distance  of  which  does 
nut  appear.  The  accident  took  place  about 
50  feet'north-east  from  Sunday  Lake  street, 
on  this  spur.  Tlie  front  village  street,  called 
"Xunncmacher  Street."  lay  north  and  par- 
allel with  the  main  track,  as  far  castas  Sun- 
day Lake  street,  and  thence  alwut  60  feet 
from  and  parallel  with  the  spur  track,  being 
crossed  by  Sunday  Luke  street.  The  depot 
grounds,  which  extended  a  coiiaiderable  dis- 


tance east  and  north-east  from  Sunday  Lake 
street,  on  both  sides  of  the  spur  and  oa  the 
main  track,  were  not  Inclosed  by  fences.  On 
the  morning  of  the  day  in  question,  Schapp 
drove  down  to  the  beer  house  with  a  long 
sleigh,— about  18  feet  long,— drawn  by  a 
mule  team,  to  get  a  load  of  beer,  in  kegs. 
He  unlocked  the  warehouse,  and  got  14  kegs, 
which  he  loaded  in  his  sleigh.  While  he  was 
in  the  warehouse,  a  train  of  freight  and  ore 
cars  passed,  going  westward  to  the  station, 
and  backed  np  towards  the  spur,  over  which 
a  part  of  the  cars  were  to  go.  The  rear  car 
was  a  four-wheeled  caboose.  Several  chil- 
dren, including  plaintiff,  bad  been  allowed 
by  Schupp  to  ride  down  with  him;  and  when 
he  was  ready  to  start  they  had  piled  into  his 
:  sleigh,  the  back  part  of  which  was  not  Qlied 
with  kegs.  According  to  his  testimony,  be 
drove  off  the  larger  boys,  and  put  off  the 
girls  and  the  plaintiff,  and  starteiJ  towards  the 
village,  on  a  track  through  the  snow,  which 
he  claims  hud  been  commonly  used,  across 
defendant's  grounds  to  the  intersection  of 
Nunnemacher  and  Sunday  Lake  streets, 
which  struck  tlie  spur  rails  alwut  50  feet 
eastward  of  Sunday  Lake  street,  and  between 
25  and  30  feet  noith  of  the  north  siile  track, 
which  was  a  few  feet  south  of  the  beer  .house. 
Plaintiff  had  got  or  been  put  again  into  Uie 
back  of  the  sleigh,  and  was  not  seen  by 
Schupp.  or  any  one  else,  but  some  of  the 
other  children.  The  snow  was  deep,  and 
ridged  on  either  side  of  the  spur  by  the  snow- 
plow,  between  18  inches  and  2  feet.  The 
passage-way  was  not  a  road,  but  a  single 
path,  made  through  the  snow  as  a  sliort  cut. 
by  persons  coming  down  to  the  track  east  of 
Sunday  Lake  street;  rising  at  the  riilge,  and 
descending  into  the  trough  between  the 
ridges,  wlwre  ttiere  was  a  skigle  line  of  rails. 
According  to  Schupp's  statement,  he  storied 
about  10  feet  from  the  spur,  and  saw  the  ca- 
boose and  cars  lUiead  It,  but  did  not  see 
thot  they  were  backing.  He  drove  on  over 
the  ridge,  and  across  the  track;  one  ol  the 
mules  slipping,  but  recovering  lilmseir*  He 
then  saw  the  cars  coming,  and  whipped  up 
his  team,  and  they  got  across,  except  that 
the  rear  18  inches  of  the  sleigh  was  strudc 
by  the  steps  of  the  caboose,  and  the  sleigh 
u|i8et.  Plaintiff  fell  on  the  track,  and  the 
hind  wlieels<xC  the  caboose  did  not  touch  him; 
but  the  north  fore  wheel  hit  his  leg,  and 
pushed  him  along  a  few  fe^.  injuring  bim 
as  before  mentioned.  Tliecabuoaewasstopped 
by  the  beer  kegs,  which  were  net  run  over,  but 
lifted  up  the  end.  It  stopped  a  very  few  feet 
from  where  tlie  accident  happened.  The  tes- 
timony of  plaintiff's  witnesses,  except  Schupp. 
and  of  all  the  other  witnesses,  iigrees  that  the 
cars  were  moving  back  when  lifhupp  started 
from  the  beer  house,  and  were  in  sight  all 
the  time.  There  is  no  testimony  indicating 
that  the  plaintiff  was  seen  or  visible  before 
the  accident,  being  behind  tiie  beer  k^s,  sit- 
ting on  the  bottom  of  the  sleigh.  The  caw 
was  submitted  to  the  jury,  overruling  de- 
fendant's objections  on  the  general  merits. 
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and  npon  Tarloas  points  made  Bpeclflcally; 
and  they  found  a  veidict  of  010,000  for  plain- 
tiff.  Defendant  brtnga  error. 

After  refusing  a  continuance  for  reasons 
that  we  shall  not  consider*  and  In  language 
which  WHS  also  excepted  to  as  prejudicing  the 
jury,  the  court  also  refused  to  entertain  an 
objection  that  the  declnvation  was  not  such 
that  any  testimony  could  properly  be  intro- 
duced under  It.  The  judfie  did  so,  using  tliis 
language:  "If  the  defendant  objects  to  the 
declaration  on  the  ground  that  it  does  not 
with  sufficient  deflniteneesapprise  blm  of  the 
negligence  complained  of, the  objection  should 
be  made  before  the  case  comes  on  for  trial. 
Our  own  supreme  court  has  criticised  that 
method  of  procedure  pretty  sererely.  I  have 
nodonbt  but  what  this  motion  as  niado  here 
raises  a  question  which  is  very  close  to  the 
line;  but,  being  so  utterly  opposed  to  tliis 
method  of  practice  of  waiting  until  the  trial 
comes  on  before  making  the  objection  to  the 
declaration,  I  shall  leave  the  responsibility 
with  the  plaiutifTscoaiisel.  Let  the  witness 
be  sworn." 

The  declaration  contains  one  count,  which 
is  stibstHntially  tu  this  effect.  After  setting 
forth  the  ownership  by  defendantof  theniain 
and  side  tracks,  including  the  Sunday  Lake 
mine  branch  or  spur,  it  proceeded:  "And 
which  main  and  side  tracks,  at  and  near  said 
station,  were  wholly  uninclosed.  and  were 
then  and  there,  at  all  times,  open,  and  were 
then  and  there  contiguous  to  a  public  high- 
way and  street  of  said  village,  called  '  Sun- 
day Lake  Street,'  and  crossed  said  street  and 
said  side  track,  called  the  'Sunday  LakeMine 
Track;'  commencing  at  or  near  said  depot, 
ran,  in  an  easterly  direction,  across  a  certain 
other  public  road;  said  last^meationed public 
road  running,  from  said  Sunday  Lake  street, 
across  the  right  of  way  of  said  defendant,  to 
and  along  the  side  track  neturest  said  main 
track.  And  that  said  last-mentioned  public 
road  was  used  by  large  numbers  of  the  peo- 
ple of  said  village,  residing  In  the  vicinity  of 
said  station  and  depot,  and  had  been  so  used 
and  traveled  npon,  to  the  knowledge  of  said 
defendant,  its  servants  and  employes,  for  a 
lon^  timR  prior  to  said  29th  day  of  January, 
1887.  That  the  plaintiff,  at  the  time  afore- 
said, was  an  infant  of  tender  af^e,  to-wit,  of 
the  age  of  five  years,  and  resided  with  bis 
parents.  In  said  village  of  Wakefield,  on  said 
Sunday  I^ke  street,  and  in  the  vicinity  of 
said  station  and  depot  of  defendant.  That  at 
the  time  aforesaid,  to-wit,  on  the  29th  day  of 
January,  1887,  the  plaintiff  was  riding  in  a 
sleigh  drawn  by  a  team  of  horses,  which  sleigh 
and  team  was  being  driven  by  John  Schupp, 
upon  said  road,  towards  said  Sunday  Lake 
street,  with  all  due  care  and  diligence.  That 
white  said  sieigb  was  approaching  the  cross- 
ing of  said  Sunday  Lake  mine  track  a  certain 
freight  train  of  defendant,  with  a  locomotive 
attached  tlif  reto,  and  under  the  care  and  man- 
agement of  divers  servants  of  the  defendant, 
Wiis  standing  upon  said  side  track,  to  the  west 
of  said  road,  and  about  eighty  feet  therefrom. 
T.4SN.w.no.20— 68 


And  that,  while  aald  sleigh,  with  the  plaintiff 
therein,  was  crossing  the  said  railroad  track 
at  the  said  crossing,  upon  said  public  road, 
the  defendant  then  and  there,  by  its  servants, 
so  carelessly  and  improperly  managed  the 
said  locomotive  engine  and  train  that,  by  and 
through  the  negligence  and  improper  conduct 
of  the  defendant,  by  its  said  servants.  In  that 
behalf,  the  said  train  then  and  there  ran  and 
struck  with  great  force  and  violence  npon 
and  against  the  said  sleigh;  and  thereby  the 
said  plaintiff  was  then  and  there  thrown  with 
great  force  and  violence,  from  and  out  of  the 
said  sleigh,  to  and  upon  the  track  of  said  rail- 
road. And  the  said  plaintiff,  when  so  thrown 
upon  said  track,  was  struck  by  the  rear  car 
of  said  train,  and  was  run  over  by  the  wheels 
of  said  car  then  and  there,  without  any 
fault  or  negligence  on  the  part  of  said  plain- 
tiff, his  parents  or  guardians,  and  without 
any  fault  or  negligence  on  the  part  of  said 
John  Schupp,  the  driver  of  said  sleigh.  And 
by  means  of  the  premises,  and  by  and  through 
the  wrongful  conduct,  carelessness,  and  neg- 
ligence of  said  defendant,  its  agents  and  serv- 
ants, as  aforesaid,  the  leg  of  said  plaintiff  waa 
cut  off,  and  be  then  and  there,  by  means  of 
the  premises,  sustained  the  permanent  loss  of 
one  leg  as  aforesaid,  and  was  rendered  sick, 
sore,  lame,  and  disordered,  and  so  remained 
and  contiu  ued, "  etc.  The  rest  refers  to  dam- 
agps. 

When  plaintiff's  testimony  was  all  in,  do* 
fendant  moved  to  strike  it  out.  and  for  a  non- 
suit; but  the  court  refused  to  hear  argument 
upon  it,  ruling  that  defendant  might,  after 
all  the  testimony  was  In,  ask  a  charge  direct- 
ing a  verdict,  and  then  make  argument  on 
it.  When  the  testimony  was  through,  the 
court  refused  to  hear  the  same  application 
separately,  and  confined  Its  discussion  to  the 
general  argument.  When  the  case  was  sub- 
mitted, the  court  disposed  of  their  objections 
in  this  way,  by  addressing  the  jury:  **I  am 
asked,  in  the  first  place,  to  ch^ge  you  that 
the  plainrtiff  cannot  recover  in  this  case,  in 
consequence  of  the  Insufficiency  of  the  plain- 
tiff's declaration.  A  declaration  is  filed  as 
the  commencement  of  suit,  and  served  upon 
the  defendant.  Defendant  has  its  option  to 
say  that  the  declaration  is  not  sufficient  in 
law,  which  raises  a  question  of  law,  or  it  bus 
the  privilege  of  joining  issue  on  the  question 
of  fact.  If  the  counsel  for  the  defendant 
think  the  declaration  Is  Insufficient  in  any*re- 
spect,  or  does  not  sufficiently  apprise  them  of 
what  the  charge  against  them  is,  they  can  de- 
mur; and  upon  this  question  of  law  the  suffi- 
ciency of  the  declaration  will  be  determined. 
They  decided  not  to  take  this  course,  but 
joined  Issue  on  the  question  of  fact,  and  at 
the  beginning  of  the  case,  before  any  of  the 
witnesses  were  sworn,  they  asked  that  no  ev- 
idence be  introduced  on  the  part  of  the  plain- 
tiff, because  of  the  Insufficiency  of  the  decla- 
ration. Having  seen  fit  to  waive  the  joinder 
of  the  issue  of  law,  and  having  joined  In  the 
issue  of  fact,  if  the  declaration  is  sufficient  to 
sustain  a  verdict,  if  a  verdict  shall  be  ten- 
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dered,  I  don't  think  thej  should  have  the  ben- 
efit of  the  objection  at  that  time.  I  think  it 
is  bad  practice.  I  don't  think  the  plaintiff 
should  be  put  to  the  expense  of  preparing  for 
trial,  procuring  witnesses  etc.,  where  objec- 
tion will  be  made  to  the  introduction  of  any 
evidence.  I  think  the  proper  practice  is  to 
demur  to  the  declaration.  Had  a  demurrer 
been  interposed  before  the  pialntifT  had  been 
put  to  the  expense  of  preparing  for  trial,  I 
should  have  sustained  the  demurrer,  In  con- 
sequence of  the  insufflciencj  of  the  declara- 
tion. But,  not  having  demurred,  I  shall  not 
sustain  the  objection.  I  am  also  asked  to 
charge  that  the  plaintiff,  in  his  declaration, 
having  alleged  the  injury  to  have  taken  place 
on  a  public  road  or  highway,  that  there  is  no 
evidence  in  the  case  showing  that  it  was  a 
public  highway  or  road,  and  that  therefore 
there  is  a  variance  between  the  allegation  in 
the  declarirtion  and  the  proof  in  the  case;  and 
for  that  reason  they  ask  me  to  decide  the 
case  for  the  defendant.  Upon  that  point,  I 
tiave  this  to  say:  The  place  where  the  injury 
was  occasioned  was  known  to  both  plaintiff 
and  defendant.  The  plaintiff  indicated  it; 
and  the  defendant  indicated  it  upon  its  map. 
which  it  produced  here,  and  hung  up  before 
you,  at  the  beginning  of  the  trial.  The  de- 
fendant has  indicated  the  same  place  that  the 
plaintiff  has.  There  is  no  doubt  as  to  where 
the  accident  took  place.  Tliey  both  agree 
upon  that.  And  to  say  that  the  plaintiff 
shall  not  recover  l)ecause  he  possibly  has  des- 
ignated this  place  by  the  wrong  name,  is 
not,  to  my  mind,  a  sufficient  variance  to  war- 
rant granting  the  motion.  As  far  as  all 
practical  matters  are  concerned,  there  is  no 
variance.  Calling  a  thing  by  the  wrong 
name,  as  lung  as  they  have  got  the  right 
place.  Is  not  of  sufficient  consequence  to  war- 
rant granting  the  motion.  I  am  asked, 
again,  to  charge  you  that  the  plaintiff  cannot 
recover,  because  he  has  in  his  declaration  al- 
leged that  there  was  an  engine  attached  to 
the  train.  Well,  as  a  matter  of  {act,  there 
was  an  engine  attached  to  the  train  when  it 
came  in.  There  was  an  engine  attached  to 
the  train  when  it  began  to  back.  When  the 
three  or  four  cars  were  shunted  onto  the 
siding,  whether  the  engine  was  attached  to 
the  train  or  not.  I  do  nut  pretend  to  say;  but 
the  backing  of  the  train  was  in  part,  if  not 
\i(^olly,  the  cause  of  those  cars  running  down 
there.  I  think  that  point  Is  rather  too  fine 
upon  which  to  ground  the  motion  that  is 
asked  for.  Now  we  come  to  the  merits  of 
the  case,"  etc. 

Both  parties  presented  requests,  calling  at- 
tention to  the  various  points  wbich  they  es- 
pecially desired  to  be  presented  specifically 
to  the  jury;  all  of  which  were  refused.  De- 
fendant's requests  numbered  26,  and  they  are 
all  stated  in  the  bill  of  exceptions  to  have 
been  refused;  and  no  qualification  is  added. 
Plaiutift's  requests  are  stated  to  have  been 
refused,  except  as  modified  in  the  charge. 

After  the  court  had  completed  his  charge, 
plaintiff's  counsel  called  attention  to  some 


statements  in  bis  favor,  wMch  he  suggested 
were  beyond  what  the  court  could  properly 
give,  and  the  court  stated  the  rulings  had 
been  made  as  plaintiff  now  claim^  they 
should  be.  Counsel  for  defendant,  who  was 
not  a  member  of  the  Michigan  bar,  then 
asked  this  question:  "May  it  please  the  court, 
as  a  matter  of  practice,  I  would  like  to  know 
whether  the  instructions  asked  for  by  the  de- 
fendant are  refused  or  granted,  or  do  yon  con- 
sider them  granted,  In  so  far  as  you  have  incor- 
porated thetn  in  your  oral  charge?"  To  this 
the  court  answered:  "If  I  have  not  given 
your  written  requests  substantially,  or  have 
not  read  them,  they  are  refused.  I  will  read 
a  couple  of  the  requests  of  the  defendant: 
'  The  right  of  the  plaintiff  to  recover  for  the 
injury  alleged  in  the  declaration  in  this  case 
must  depend  on  concurring  facts.*  1  think 
I  have  covered  that.  '  The  defendant  must 
be  guilty  of  some  degree  of  negligence  which 
contributed  to  the  injury.*  I  have  covered 
that  also,  but  I  give  it  again."  To  this  de- 
fendant excepted.  Before  going  further,  it 
is  evident  that  by  singling  out  tbfse  two 
paragraphs,  witliout  any  new  request,  and 
presenting  them  as  specially  noticeable,  the 
impression  so  created  by  the  court's  last 
words  to  the  jury  could  not  fail  to  do  harm, 
by  suggesting  these  insignificant  truisms  as 
important,  and  as  being  the  chief  grounds  of 
defense.  No  one  would  ever  think  of  pre- 
senting such  points  by  themselves,  or  as  of 
any  separate  weight,  and  the  necessary  in- 
ference would  be  one  throwing  discredit  on 
the  defense. 

Beferring  to  the  charge  Itself,  the  court, 
after  discussing  and  ruling  upon  several  ques- 
tions concerning  contributory  negligence, 
which,  if  the  jury  were  supposed  to  confine 
themselves  to  a  subsequent  part  of  the  charge, 
would  have  been  entirely  irrelevant,  but 
which,  nevertheless,  were  given  by  way  of  in- 
structions, passed  on  to  the  question  of  de* 
fendant's  negligence.  This  was  dealt  with 
as  follows:  "We  come  now  to  the  question, 
properly,  of  what  negligence  the  defendant 
must  he  guilty  of,  In  order  to  make  it  liable. 
Circumstances,  as  you  have  often  heard,  alter 
cases;  and  they  modify,  to  some  extent,  the 
law  applicable  to  cases.  Now.  with  refer- 
ence to  a  plaintiff  of  mature  years,  if  he  goes 
upon  the  track  of  a  railroad  company  when 
he  is  either  positively  or  impliedly  invited, 
then  that  railroad  company  owes  him  such 
care  and  attention  that  they  shall  not  be 
guilty  of  'ordinary  negligence.' as  it  is  calEed. 
But  if  that  man  goes  upon  a  place  or  part  of 
the  railroad  —  walking  along  the  railroad 
track,  for  instance,  not  on  its  depot  platform 
— where  he  has  no  business  to  be;  where  the 
railroad  company  does  not  invite  him  to  go, 
and  does  not  expect  him  to  be.  then  a  dif- 
ferent rule  applies,  even  with  reference  to  an 
adult,  and  in  that  case  he  Is,  in  law.  tech- 
nically, a  trespasser.  He  bad  no  business 
there,  and  the  company  had  no  reason  to  ex- 
pect he  would  be  there;  and  if.  under  those 
circumstances,  be  seeks  to  recover  against  the 
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defendant,  be  muat  show  not  only  that  the 
defendant  has  been  ffuilty  of  ordinary  negli- 
gence, but,  in  addition  to  that,  guilty  of  gro» 
negligence.  Now,  1  cim't  see,  in  my  own 
mind,  why  the  rule  of  law  should  vary  be- 
cause the  plalntifC  Is  of  Inmiatiire  age.  I 
thinlc  the  rule  should  be  the  same  with  re- 
spect to  a  child  of  tender  age  as  with  respect 
to  a  grown  person,  upon  this  matter.  Un- 
derstand me,  gentlemen.  While  the  law 
would  be  the  same,  it  would  be  proper  to  re- 
mark that  what  would  be  negligence  with  ref- 
erence to  a  young  child  upon  the  railroad 
track,  where  he  hud  no  business  to  l>e,  gross 
negligence  might  not  be  more  than  ordinary 
negligence,  it  it  was  a  grown  person  on  the 
track.  Railroad  men  seeing  a  person  of 
mature  years  upon  the  tra(£,  they  have  a 
right  to  suppose  that  that  person  has  the  in- 
telligence and  capacity  of  a  mature  man,  un- 
less they  know  to  the  contrary ;  and  they  have 
a  right  tosuppose  that  he  will  take  such  steps 
to  protect  himself  and  get  oft  from  the  track, 
or  away  from  where  he  ought  not  to  be,  as  a 
sensible  man  would  take.  A  child  baa  not 
the  same  judgment  as  a  grown  person.  He 
is  not  expected  to  have.  And  when  a  child 
is  upon  the  track,  or  known  to  be  upon  tlie 
track,  then  they  must  exercise  more  care,  be- 
cause nobody  expects  that  a  child  will  act  with 
that  coolness  and  judgment,  and  have  the 
capacity  to  take  care  of  itself,  under  such  cir- 
cumstances, as  the  majority  of  men  would. 
And  hence,  I  say,  what  might  be  ordinary 
negligence  in  the  case  of  a  grown  person  be- 
ing upon  the  track,  might  be  gross  Diligence, 
if  it  was  a  child." 

The  court  then  proceeded  to  put  aside,  as 
unimportant,  the  question  of  ttiis  being  a 
highway  orcwsing.  as  the  evidence  only  showed 
it  a  way  by  license,  and  said  that  the  defend- 
ant had  given  no  such  license  to  children, 
and  that  plaintiff  had  no  right  there.  The 
charge  went  on:  "Having  no  right  there,  I 
charge  you  that  the  rule  Is  in  such  case  that 
the  ^intlff.  in  order  to  recover  forthe  inju- 
ry, must  show  that  thedefendant  was  guilty 
4tf  gross  negligence.  Ordinary  negligence 
will  not  answer.  By  gross  negligence,  I  don't 
mean  exactly  that  a  man  would  be  guilty  of 
murder,  or  that  he  intended  to  run  down  and 
kill  the  child ;  but  I  mean  that  degree  of  care- 
lesBuesa,  that  degree  of  recklessness,  which 
shows  a  disregard  of  the  safety  of  persons 
who  may  happen  to  be  there.  For  fear  I 
may  forget  It,  right  here  I  will  say:  If  you 
find  from  the  evidence  that  the  railroad  com- 
pany licensed  or  permitted  people  to  cross 
that  track  at  that  place,  as  they  had  occasion 
to  go  on  business  down  at  the  depot,  then, 
with  reference  to  the  care  they  should  exer- 
cise In  running  the  train  across  there,  the 
law  would  be  that  they  must  have  regard  to 
this  license  or  privilege  they  have  given  these 
people  to  go  there,  if  they  have  given  such 
privilege;  about  which  I  say  nothing.  And 
the  degree  of  care  they  should  properly  exer- 
cise at  such  a  place  would  depend  something 
upon  the  extent  of  the  croBsing, — the  size  (tf 


the  place.  For  Instance,  yon  know  that  th^ 
should  exercise  more  care  where  there  are  a 
hundred  people  expected  to  go  across  in  an 
hour  from  what  there  would  be  If  it  ^as  a 
little  village,  of  eight  or  ten  bouses,  and  a 
very  few  going  across.  The  greater  tlie  dan- 
ger, the  greater  the  necessity  for  care.  That 
is  about  all  there  is  to  it.  Now,  it  is  claimed 
on  the  part  of  the  plaintiff  tliat  these  railroad 
men  saw  thia  child  with  Schupp;  that  they 
saw  him  leaving  in  the  sleigh  with  Schupp, 
and  must  have  known,  having  seen  them, 
that  tliey  were  about  to  pass  this  spur  track 
at  the  place  Indicated.  I  give  you  no  inti- 
mation of  my  own  as  to  what  my  ideas  are 
with  reference  to  whether  they  saw  thera  ur 
not.  Understand  me,  gentlemen.  I  am  leav* 
ing  the  facts  entirely  to  you.  DonH  take  any 
intimation  with  reference  to  the  facts  from 
anything  I  may  say,  or  anything  you  may 
think  I  say.  I  wisli  to  pass  no  opinion  upon 
that  question.  It  is  for  you  to  determine 
whether  they  did  see  them  or  not,  and  what 
figure  it  would  cut  in  the  case,  as  bearing  on 
the  question  of  their  negligence,  or  the  de- 
gree of  their  negligence." 

The  court  then  referred  to  whether  the  bell 
was  rung  and  whistle  blown,  and  undertook 
to  give  the  jury  instructions  as  to  dealing 
with  conflicting  testimony  on  that  point,  and 
as  to  their  right  to  determine  between  wl^ 
nesses,  whom  they  would  or  would  not  be* 
lieve.  Returning  again  to  the  question  of 
negligence,  this  u  stated.  "Kow,  with  ref- 
erence to  the  care  and  caution  to  be  exercised 
by  defendant,  I  wish  to  say  one  word  more 
right  here.  This  child,  under  the  evidence, 
was  in  the  sleigh  of  Schupp,  It  is  for  you 
to  say  how  far  that  nUlroad  compauy,  or  the 
railroad  employes  running  and  operating 
that  train,  should  be  governed  by  this  fac£ 
If  he  was  in  the  sleigh  of  Schupp,  would  they 
have  a  right  to  suppose  (and  presumptively 
they  would)  that  the  man  in  tlie  sleigh  would 
use  his  judgment  instead  of  the  judgment  of 
the  child;  and  the  railroad  men  would  have  a 
right  to  suppose  it  was  the  judgment  of 
Schupp,  who  had  the  care  of  the  sleigh  and  the 
care  of  the  child,  that  would  be  exercised  In- 
stead of  the  judgment  of  the  child.  But  I  leave 
that  question  of  fact  to  you  to  be  determined  In 
the  case.  What,  under  fairness,  ought  those 
men  to  be  requii'ed  to  have  done  under  the 
circumstances?  If  you  find,  under  the  cir- 
cumstances, that  the  defendant's  employes, 
in  the  running  of  that  train,  were  guilty  of 
such  negligence  as  indicates  a  disregard  for 
the  safety  of  this  boy,  then  it  is  your  duty  to 
say  that  the  defendant  is  guilty,  and  it  will 
be  your  duty  to  determine  how  much  the  de- 
fendant ought  to  pay."  Instructions  were 
then  given  on  the  subject  of  damages  which 
were  separately  excepted  to. 

The  jury  went  out,  and  were  absent  from 
10  o'clock  A.  H.  to  6  o'clock  p.  m.,  without 
agreeing.  Ttiey  then  sent  word  that  they  de- 
sired further  instructions,  and  on  their  return 
these  proceedings  were  had :  "A  Juror.  May 
it  pleitse  il  your  honor,  there  is  some  little 
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dispute  about  what  jou  said  about  the  negli- 
gence of  the  company;  about  wanton  negli- 
gence; also  about  tlie  circumstances  of  the 
boy  being  in  Schupp*s  sleigh.  7^he  Court.  Do 
you  mean  what  sort  of  n^llgence  the  com- 
pitny  must  be  guilty  of?  A  Juror,  You  made 
Bome  remaiks  about  wliat  wanton  negligence 
was ;  that  is,  gross  negligence.  TJu  Court. 
By  gross  negligence,  I  don't  necessarily  mean 
that  a  . man  Intended  purposely  to  ran  down 
another  onoy  or  to  kill  him;  but  it  meant 
carelessness, it  meant  recklessness.  It 
meant  such  recklcfisnesa  as  would  indicate  a 
disregard  of  the  saffty  of  the  public  or  pas- 
sengers, or  those  who  were  in  the  way.  And, 
with  reference  to  Schupp,  1  said  you  would 
have  a  right  to  conclude,  the  boy  being 
in  Scbupp^s  sleigh,  that  the  trainoien  would 
look  at  it  that  he  was  in  the  control  of 
Schupp,  and  that  Schupp  would  take  care  of 
him,  or  take  such  care  of  him  as  best  he 
could,  being  a  man ;  and  that  you  had  a  right 
to  consider  that,  with  reference  to  the  negli- 
gence of  the  company.  These  things,  with 
reference  to  that,  are  a  matter  of  common 
Bonae.  That  is  about  all  there  Is  of  it,  any- 
way, and  that  is  all  you  liave  to  do, — to  ex- 
erdae  your  heat  judgment  and  sense  in  de- 
termining questions  of  this  kind.  Now, 
gentlemen,  don't  any  of  you  become  c^Inlon- 
ated,  and  stick  to  your  opinion,  right  or 
wrong;  but  confer  together,  carefully  and 
candidly,  without  any  feeling  on  the  part  of 
any  of  you,  without  any  anger, — I  hare  no 
idea  to  suppose  there  will  be,— without  any 
prejudice;  aud  try  and  reach  a  conclusion. 
We  have  been  three  days  trying  this  case, 
and  it  is  desirable  that  there  should  be  a  ver- 
dict. Each  one  of  you  have  a  juJgment  of 
your  own  upon  the  subject;  but  try  and  get 
together,  if  you  can,  I  say  It  Is  important 
that  yon  should  try  and  reach  a  conclusion, 
and  agree."  The  jury  thereupon  had  the  Is- 
sue left  to  them*  and  found  >  verdict  of 
•10.000. 

It  Is  claimed  here,  aa  below,  not  only  that 
the  declaration  was  sucli  as  to  render  the  case, 
as  attempted  to  be  proved,  insufflcient,  but 
also  that  it  was  bad  on  its  face,  as  presenting 
nff  deOnite  cause  of  action.  The  declaration 
contains  no  averment  of  any  kind,  setting  up 
any  duty,  or  any  violation  of  duty  liUd  by  law 
upon  defendant.  The  whole  averment  of 
acts  and  wrong  is  found  in  a  few  words, 
which  are  these:  "That,  while  said  sletgh 
was  ajjproacblng  the  crossing  of  said  Sunday 
Lake  mine  track,  a  certain  freight  train  of 
defendant,  with  a  locomotive  attached  there- 
to, and  under  the  care  and  management  of 
divers  servants  of  the  defendant,  was  stand- 
ing upon  said  side  track,  to  the  west  of  said 
road,  and  about  eighty  feet  therefrom.  And 
that,  while  said  sleigh,  with  the  plaintiff 
therein,  was  crossing  the  said  railroad  track, 
at  the  said  crossing,  upon  said  public  road,  the 
defendant,  then  and  there,  by  its  servants,  so 
carelessly  and  improperly  managed  the  said  lo- 
oomotive  engine  and  train  that  by  and  through 
the  negligence  and  i  mproper  conduct  of  the  d«* 


f  endant,  by  Its  said  serrants.  In  that  behalf,  the 
said  train  then  and  there  ran  and  struck  with 
great  force  and  violence  upon  and  against  tlie 
said  sleigh;  and  tliereby  the  plalntUt  was  then 
and  there  thrown  with  groit  force  and  vio- 
lence, from  and  out  of  the  said  sleigh,  to  and 
upon  the  back  of  said  railroad,"  etc.  Leav- 
ing out  all  reference  to  the  lack  of  positive 
aTerments,  Instead  of  inferential,  in  regard 
to  some  of  the  facts,  It  appears  that  here  are 
two  leading  l^cts,  stated  without  any  recited 
connection,  one  of  which  Is.  by  itself,  entire- 
ly unimportant.  The  fact  that  the  freight 
train  stood  on  the  trade,  90  fbet  away,  while 
the  sleigh  was  approaching,  is  of  no  conse- 
quence whatever,  alone.  It  is  not  given  by 
the  declaration  any  signiflcance  in  regard  to 
the  subsequent  collision;  and  it  would  re- 
quire an  averment  to  connect  it.  The  dec- 
laration does  not  ^arge  that  the  driver  of 
the  sleigh  relied,  or  had  any  reason  to  rely, 
on  the  train  remaining  still  UU  he  could  pass, 
or  that  it  started  unexpectedly  or  improperly, 
when  It  should  have  waited, — or  any  otho: 
fact  connecting  the  standing  still  with  the 
subsequent  accident;  and  It  is  not  idleged 
that  it  should  not  have  started,  or  that  it  was 
started  in  any  improper  my*  This,  If  It  ex- 
isted, would  have  been  a  very  important  ele- 
ment in  the  case,  as  vrlU  appear  more  fally 
hereafter.  The  negligence  is  conflned  by 
the  allegation  to  the  single  asrortion  that  de- 
fendant, by  its  servants,  "so  carelessly  and 
improperly  managed  the  said  locomotive  en- 
gine and  train"  that  by  and  through  **th^ 
negligence  and  Improper  conduct"  thetiala 
struck  the  sleigh.  While  there  are  some 
courts  which  seem  to  have  assumed  that  any 
damage  done,  or  any  collision  between  a  train 
and  things  on  the  track,  is  presumably  a 
trespass,  so  that  an  allegation  of  it  amounts 
to  an  allegation  of  wrong  which  requires  a 
defense  by  way  of  justification,  that  is  not 
the  general  doctrine,  and  it  has  been  posi- 
tively denied  by  this  court.  Mitchell  v.  Bait 
road  Co.,  51  Mich.  236,  16  N.  W.  Bep.  388, 
citing  other  cases.  Under  our  decisions,  a 
railroad  is  entitled  to  the  use  of  Its  track,  sub- 
ject to  stich  conditions  as  the  law  lays  down, 
and  the  use  of  it  at  all  times  is  lawful  unless 
those  conditions  are  broken.  A  collision  may 
be  due  to  pure  accident,  or  to  the  wrong  at 
the  person  injured,  just  aa  well  as  to  fault  in 
the  company.  JHo  fault  is  presumed,  and 
none  can  be  relied  on,  until  alleged  and 
proved.  It  Is  the  violation  of  duty  which  is 
the  cause  of  action ;  and  it  must  be  such  that  if 
theduty  had  been  performed  there  would  have 
been  no  harm  done.  The  duty  is  to  do  no  will- 
ful  wrong,  and  to  usesuch  methods  as  the  law 
has  required  as  likely  to  prevent  them.  The 
court  below  not  only  ruled  that  this  declara- 
tion, not  being  demurred  to,  must  be  held  to 
set  up  a  cause  of  action,  but  it  also  held  It 
sufficient  to  let  in  any  testimony  which  plain- 
tiff saw  at  to  offer.  All  that  is  averred  ia 
simply  that  defendant  negligently  struck  a 
sleigh  at  a  road  crossing,  the  driver  not  bei  ng 
in  fault;  and,in8obolding,thejadgeGlaimeil 
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to  be  foUowlnR  our  rulings.  On  the  argo- 
inent  no  case  was  cited  tliat  goes  as  far  as 
Ills  rulings,  and  no  such  rule  can  be  recog- 
nized, without  disregarding  the  purpose  of 
pleading,  to  inform  the  defendant  what  case 
is  to  be  made  against  him.  Where  a  cor- 
poration is  sued  for  such  a  cause  of  sup- 
posed grievance,  whatever  neglect  exists  must 
be  that  of  one  or  more  of  its  numerous  agents 
and  servants,  of  high  or  low  degree  of  pow- 
ers. It  is  hardly  possible  to  enumerate  all 
the  ways  In  which  negligence  may  be  mani- 
fested. It  maybe  in  the  choice  of  improper 
agents  or  servants;  In  the  condition  of  track, 
or  cars,  or  engines;  or  in  the  immeillitte  mis- 
conduct of  its  servants,  confined  to  the  cir- 
cumstiinces  of  the  particular  case;  or  in  more 
general  arrangements ;  or  in  violati  ng  special 
arrangements;  and,  perhaps,  in  other  ways, 
tliat  do  not  occur  to  any  one  in  advance  of 
actual  cases.  The  Ihw  has  never  lost  sight 
of  the  dilTerence  between  trespass  where  the 
act  is  presumptively  wrong,  until  justified, 
and  cases  where  the  liability  springs  from  the 
facts  of  the  case  as  stated ;  and  where  a  charge 
of  what  is  a  mere  result  from  facts,  and  not 
itself  a  statement  of  facts,  cannot  be  held 
good  pleading.  The  court  must  be  able  to 
draw  but  one  inference  from  the  facts,  as 
stilt  d,  and  not  from  the  pleader's  inferences. 
There  are  many  simple  cases  where,  when 
certiiin  facts  are  shown,  a  general  allegation 
of  negligence  pr  wantof  care  gives  all  the  in- 
foriiialion  needed;  and  in  such  cases  the 
whole,  taken  together,  makes  a  good  declara- 
tion. But  a  naked  charge  that  a  person  neg- 
ligently hurt  another,  with  nothing  more, 
cannot  be  sufficient.  This  court  has  several 
times  expressed  disapproval  of  the  general 
propriety  of  leaving  questions  that  may  be 
better  raised  by  demurrer  to  be  passed  on  at 
the  trial  or  hearing;  but  it  has  nut  held  that 
such  an  omission  was  In  all  cases  a  waiver, 
or  made  a  bad  declaration  good  without 
amendment,  so  as  to  make  out  a  good  cause 
of  action  where  none  is  alleged.  The  statute 
of  amendment  Is  the  basis  of  all  the  modern 
relaxiition  of  rules  of  practice;  and  the  mani- 
fest object  of  that  statute  Is  to  give  parties 
who  are  met  with  such  objections  on  a  trial 
the  right  of  amendment  on  reasonable  terms, 
and  to  make  a  verdict,  where  no  point  has 
been  previously  made  at  all,  valid  to  rectify 
all  defects  that  are  not  so  nullcal  as  to  leave 
nothing;  to  amend,  and  to  treat  the  record  as 
If  It  had  been  actually  amended.  If  there 
is  a  possibility  of  making  such  amendment 
as  will  present  a  good  case*  auch  amend- 
ments will  be  permitted,  when  the  declara- 
tion is  objected  to,  on  the  most  favorable 
terms;  and,  in  a  majoiity  of  cases,  with  no 
need  of  any,  or  of  any  long,  delay.  It  is  only 
where  the  record  itself  shows  what  the 
amendment  should  be  that  it  need  not  actual- 
ly be  made.  An  Imperfect  statement  cannot 
"be  enlarged  beyond  wliat  it  means  or  fairly 
implies.  But  no  statement  is  good  that  does 
not  indicatetlie  nature,  at  least,  of  the  wrong 
complained  of. 


The  decisions  bt  this  court  have  been  uni- 
form that  no  proof  of  negligence  can  be  ro-  » 
ceived,  beyond  what  is  alleged,  and  that  alle- 
gations of  the  wrong  are  necessary.  In  Bat- 
terson  v.  Railway  Co.,  49  Mich.  185.  13  N. 
W.  Hep.  508,  it  was  held  that  no  proof  could 
be  a  ground  of  recovery,  not  within  what 
was  alleged  with  reasonable  certainty.  The 
same  rule  was  laid  down  in  Henrv  v.  Rail- 
way Co.,  49  Mich.  495,  18  N.  AV.  Hep.  832, 
and  Railroad  Co.  v.  Marcott,  41  Mich.  433,  2 
N.  W.  Rep.  795.  In  Ives  v.  Williams,  58 
Mich.  636,  19  N.  W.  Rep.  562,  it  was  held  a 
failure  to  demur  would  not  allow  the  scope 
of  a  declaration  to  be  enlarged  beyond  what 
it  would  liave  been  if  properly  framed  on  the 
same  allegations.  The  same  principle 'was 
laid  down  fully  in  Parker  v.  Armstrong,  55 
Mich,  176,  20  N.  W.  Bep.  892,  holding  that 
a  declaration  bad  intrinsically,  for  want  of 
needful  averments,  could  not  l>e  made  good 
by  not  demurring.  See,  also,  Stofiet  v. 
Marker,  84  Mich.  313;  Jackson  v.  Collins,  39 
Mich.  557;  Klanowski  v.  Railroad  Co.,  64 
Mich.  279,  31  N.  W.  Rep.  276;  Thompson  v. 
Railway  Co.,  57  Mich.  800,  23  K.  W.  Bep. 
820.  Unless  something  definite  is  averred, 
there  is  nothing  to  enable  it  to  be  known 
what  is  pertinent  to  the  issue.  A  person 
suing  for  a  single  cause  of  action  is  bound 
to  know  beforehand  what  wrong  he  complains 
of,  and  wherein  the  wrong  consists.  It  Is 
not  competent  to  go  before  a  jury  on  uncer- 
tain or  contiicting  claims.  Neither  is  it  com- 
petent for  a  court  to  allow  a  mass  of  testi- 
mony to  go  before  a  jury,  and  leave  them  to 
decide,  each  fur  himself,  what  Is  legal  negli- 
gence and  what  is  not.  See  cases  above,  and 
Anderson  v.  Boom  Co.,  57  Mich.  216,  23  N. 
W.  Rep.  776;  Lindstrand  v.  Lumber  Co.,  65 
Mich.  259.  82  N.  W.  Rep.  427. 

The  defect  in  the  declaration  here  natu- 
rally led  to  errors  in  the  progress  of  the  cause 
and  In  the  charge.  But  the  rulings  came  di- 
rectly within  what  is  criticised  by  our  prece- 
dents. The  declaration  did  specify  the  place 
of  the  injury,  and  described  it  as  a  public 
road.  The  court  held  the  variance  between 
this  allegation  and  the  admitted  facts  whs 
not  material,  because  the  parties  all  knew 
where  the  accident  happened,  and  intimated 
that  counsel  were  going  beyond  propriety  in 
setting  up  such  a  variance.  If  the  fact  that 
a  defendant  knows  that  a  dechiratton  con- 
tains a  false  ciiarge  of  description  precludes 
him  from  relying  on  or  showing  Its  falsity, 
there  is  not  much  use  In  rules  of  pleading. 
A  misdesoription  is  frequently  as  important 
as  any  other  false  statement;  and  It  has 
been  held,  in  oar  own  decisions,  that  a  seri- 
ous misdescription  Is  fatal  to  recovery  tn 
cases  like  the  present.  In  Batterson  v.  Rail- 
way Co.,  49  Mlcb.  184,  13  TSf.  W.  Qep.  508, 
It  was  held  that  fur  obvious  reasons  a  dif- 
ference existed  between  a  main  track  and  a 
side  track,  as  to  conditions  of  maintenance 
in  order.  In  Klanowski  v.  Railroad  Co.,  64 
Mich.  279,  81  N.  W.  Rep.  275,  an  accident 
alleged  at  one  road  crossing  when  it  occurred 
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at  another,  was  held  badly  alleged.  In  Ives 
V.  Williams.  53  Mich.  636,  19  N.  "W.  Rep. 
562,  a  simihir  difficulty  existed  In  regard  to 
Interference  with  a  tenant's  enjoyment.  In 
all  of  these  cases,  it  was  known  to  both  par- 
ties where  the  facts  occurred.  This  Is  not  a 
difference  merely  In  distance  between  two  lo- 
calities, which  might  not  involve  any  mate- 
rial question,  but  It  is  a  difference  involving 
vital  questions.  If  we  should  r^ard  the  al- 
legations of  negligence  as  showing  enough  to 
allow  a  trial,  it  could  only  be  such  negligence 
as  involves  a  violation  of  duties  at  such  a 
place  as  is  described.  This  declaration,  by 
the  broadest  inferences,  couJd  only  refer  to 
negligence  at  a  highway  crossing.  The  du- 
ties to  persons  using  a  public  highway  are 
very  different  from  those  existing  on  railway 
premises.  It  is  not  averred  that  there  was 
any  wanton  or  grossly  negligent  or  reckless 
conduct ;  and  a  simple  averment  of  negligence 
does  not  imply  any  such  gross  misconduct. 
TSo  restriction  was  put  on  the  introduction  of 
testimony  applicable  to  any  kind  of  neglect 
committed  anywhere;  and,  while  the  court 
undertook  to  tell  the  jury.  In  general  terms, 
that  gross  neglect  must  exist,  testimony  was 
commented  on  which  had  no  such  bearing,  and 
the  jury  were  not  tuld  what  the  difference  in 
duty  was,  or  whnt  duty  devolved  on  defend- 
ant at  one  place  or  the  other.  This  was  one 
of  the  difficulties  met  with  by  the  jury  them- 
selves, and  they  asked  light  upon  it,  which 
WHS  nut  given  them  in  any  tangible  form; 
and  tliey  were  sent  bnck  with  an  urgent  ap- 
peal to  agree,  and  a  censure  of  disagreement. 
They  were  told  that  the  question  of  negli- 
gence was  one  of  common  sense,  and  that  all 
they. had  to  do  was  to  exercise  their  own  judg- 
ment on  it.  This  practically  eliminated  ev- 
ery question  of  legal  duty.and  made  thejury 
judges  of  law  and  fact.  When  negligence  is 
charged,  without  any  definition  of  duty,  and 
proof  received  applicable  to  different  theories, 
and  the  jury  left  to  dispose  of  the  whole 
without  guidance,  it  is  evident  tliat  the  whole 
case  was  affected  by  the  same  radical  fault. 

Attention  was  also  called  to  the  allegation 
about  a  locomotive,  which  the  court  held  un- 
important. Here,  as  in  the  other  matter, 
the  true  ground  of  the  objection  was  over- 
looked. The  declaration  certainly  conveys 
the  idea  of  a  train  standing  on  the  track,  and 
proceeding,  as  a  moving  train,  so  as  to  strike 
the  sleigh  in  its  course.  The  proof  shows 
that  tlie  cars  on  the  side  track  were  backing, 
and  not*  moving  forward,  and  that  they  were 
not  handled  by  the  engine  as  a  train,  but  de- 
tached and  shoved  backward;  involving, 
again,  different  duties  and  perils. 

We  have  called  attention  to  tliese  difficul- 
ties, because  they  are  serious  and  mislead- 
ing, But  we  think  there  was  no  case  for 
the  jury.  The  question  is  not  one  of  con- 
tributory negligence  chiefly,  if  at  all.  It  is 
impossible  tu  say  that  any  negligence  was 
shown.  All  of  the  witnesses  agree  that  the 
cars  were  moving  before  Schupp  reached  the 
track,  and  that  they  were  in  full  sight  all  the 


time.  "No  one  would  have  supposed  that  A 
person,  having  such  means  of  knowledge  as 
he  had,  would  have  done  so  crazy  a  thing  as 
to  run  such  a  sleigh  into  a  place  where  it 
would  almost  inevitably  be  hit,  if  the  least 
difficulty  met  it.  It  Is  manifest  that  Schupp, 
in  bis  impatience,  took  a  plain  risk,  trusting 
to  the  speed  of  his  mules  to  cross  ahead  of 
the  cars,  as  he  would  probably  have  done, 
had  the  way  been  level,  instead  of  a  deep 
trough.  The  fact  that  the  caboose  was 
stopped  by  the  beer  kegs  is  proof  that  It  was 
not  moving  very  fast.  There  was  no  evi- 
dence that  the  child  was  seen  by  any  one  on 
the  train,  and  none  that  the  trainmen  had 
reason  to  suppose  Schapp  would  attempt  to 
head  them.  In  making  up  or  separating 
trains  on  their  own  ground,  as  was  recog- 
nized by  the  court  below,  nothing  but  direct 
and  serious  fault,  indicating  recklessness  of 
consequences,  can  make  a  ndlroad  company 
liable  for  accidents.  No  such  fault  was 
shown,  and  none  was  pointed  out  to  the  Jury, 
who  could  not  have  reached  the  result  they 
did  if  they  had  been  charged  concerning  the 
legal  duty  supposed  to  have  been  violated. 
Judgment  must  be  reversed,  and  new  trial 
granted. 

Champlik,  J.  We  concur  In  reversing 
the  judgment  and  sending  the  case  back  for 
a  new  trial,  when  the  plaintiff  can,  if  he 
chooses  to  do  so,  apply  to  the  court  for  leave 
to  amend  his  declaration;  and  we  prefer  to 
reserve  our  opinion  upon  the  question  of  de- 
fendant's negligence  until  the  declaration 
shall  properly  allese  the  defendant's  duty  in 
the  premlsefl,  and  Its  nej^ect  to  observe  snch 
duty. 

Long,  J.,  concurred  wiUi  Champlin,  J. 
Sherwood,  C.  J.,  and  Hobsb,  J.,  did  not  ait. 


Shepabdson  «.  Stetbns. 
(Supreme  Court  nf  lUeMgan.  Nor.  1, 188B.) 

DbsDB— CORBIDHRA.TIOH— RwjOirVBTAirOB. 
Where  a  vendor,  an  oM  maa  without  family, 
deeds  bis  farm  to  a  neptaew  in  oonsideraUon  of  ttie 
latter's  promise  to  move  on  the  place  end  take  care 
of  the  vendor  during  tale  life,  tHe  tellure  of  veadee 
to  make  good  his  promise  for  two  years  it  sft^ure 
of  ooDslderatiim,  entitling  the  vendor  to  reconvi^- 
ance. 

Appeal  from  circuit  court,  Macombcounty. 
Dtoiffht  JIT.  Xowdit  {A.  B.  Maynard,  ot 
counsel,)  for  appellant.   Bldredsfe  dk  Spier, 

for  appellee. 

SuRRWooD,  C.  J.  The  bill  in  tbis  case  is 
Bled  for  the  purpose  of  obtaining  a  decree  set- 
ting aside  a  deed  made  by  complainant  to  tlie 
defendant  of  120  acres  of  land  lying  in  the 
township  of  Armada,  in  the  county  of  Ma- 
comb, and  being  a  farm  upon  which  com- 
plainant had  made  his  tiome  for  more  than 
30  years.  The  consideration  stated  in  the 
deed  is  the  sum  of  $6,000,  but  which  was  in 
fact  to  be  themaintenanceand  support  of  the 
complainant  upon  his  farm  for  and  during 
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his  natural  life  hj  tbe  defendant.  The  con- 
veyance was  made  Jnne  8>  1886.  The  de- 
fendant appeared  and  anHwered  the  bill,  and 
tbe  cause  was  beard  on  pleadings  and  proofs 
In  the  Macomb  circuit  before  Judge  Can- 
field,  who  dismissed  the  bill,  with  costs 
against  complainant,  and  he  now  appeals  to 
this  court  to  grant  him  tbe  relief  for  which 
he  prays.  The  bill  was  filed  on  tbe  14th  day 
of  August,  1888,  The  complainant  at  the 
time  he  made  tbe  deed  to  defendant,  it  Is 
claimed,  was  about  60  years  of  age,  had  no 
children,  and,  but  6  days  before,  had  lost  his 
wife,  and  was  left  entirely  alone  in  his  home. 
Tlie  defendant,  who  had  lived  in  tbe  family 
of  comphtinant  from  the  time  he  was  8  years 
of  age  until  he  was  21,  and  who  was  the 
nephew  of  the  complainant,  at  the  time  of 
making  of  the  deed  was  married,  and  lived 
at  Koith  Adams,  In  the  state  of  MasBacliu- 
setts.  and  bad  always  manifested  much  re- 
spect and  affection  for  his  uncle,  who  had  in 
return,  on  several  occasions,  expressed  his  in- 
tentions to  make  him  heir  to  the  property. 
The  record  aliows  that  the  defendant  came 
from  Massachusetts  on  learning  of  the  deat'h 
of  his  aunt,  (comphdnant's  wife.)  and  was 
present  at  her  funeral,  and  afterwards  re- 
mained a  few  days  with  bis  uncle;  and  com- 
plainant states  in  bis  bill  that  it  was  during 
tilts  period,  and  while  he  was  borne  down 
with  grief,  and  the  desolate  condition  of  his 
home,  and  not  knowing  what  to  do,  the  de- 
fendant proposed  to  abandon  his  business  in 
Massachusetts,  and  come  with  his  family  and 
live  with  and  make  a  home  for  complainant, 
and  care  for  bim,  and  that  In  consideration 
of  defendant's  promises  and  agreements  so 
to  come  and  make  him  a  home,  and  support 
him  In  health  and  in  sickness  during  life, 
eouiplainant  agreed  to  deed  the  lands  set 
forth  in  the  bill  to  defendant,  and  that  he  did 
execute  and  deliver  a  deed  thereof  according- 
ly, which  was  recorded,  the  expressed  con- 
sideration of  which  was  86,000,  hut  the  true 
and  only  consideration  therefor  was  said 
^mement,  which  was  recite  on  the  face  of 
the  deed;  that  complainant  has  frequently  re- 
guested  defendant  to  come  and  perform  his 
agreement,  but  that  he  refuses,  and  has  not 
performet),  and  stiti  neglects  and  refuses  so 
tudu;  that  defendant  took  an  undue  advau- 
ttige  of  complainant's  condition  to  obtain  the 
title  of  the  lands  by  his  said  promise  and 
agreements,  and  that  it  was  only  by  renson 
,of  the  fact  oC  Ms  grief  and  desolate  condition, 
and  the  promises  of  defendant,  that  be  ob- 
tained said  deed;, that  he  had  left  complain- 
ant without  a  home  support,  and  he  has 
been  obliged  to  make  it  for  himself;  that  tbe 
value  of  tbe  lands,  ;^.000,  was  made  wholly 
by  complainant's  labor;  that  defendant  ob- 
tained the  deed  solely  upon  the  promise  and 
consideration  of  his  performing  such  agree> 
ment,  and  that  the  i^reement  was  made  by 
him  to  obtain  the  title,  without  intending  to 
perform  it;  and  that  the  consideration  has 
wholly  failed,  and  the  defendant  has  fraudu- 
lently obtained  tbe  title,  and  stiU  holds  and  re- 


fuses to  perform  or  reconvey.  CompUdnanc 
asks  fox  a  cancellation  of  tbe  deed,  and  a  re- 
conveyance of  the  property  to  him.  or  that  a 
decree  to  that  effect  may  be  made,  to  operate 
as  a  conveyance,  and  for  general  relief.  Such 
is  tbe  substance  of  the  bill  and  complainant's 
prayer. 

The  answer  made  by  defendant  admits  the 
residence,  relationship  of  the  parties,  the 
deed,  ownership  of  the  lands,  the  death  of 
complainant's  wife,  and  that  he  had  no  chil- 
dren; the  execution  of  the  deed,  with  its  i-e- 
cital;  the  record;  the  residence  and  business 
of  d^endant,  and  that  he  foi-merly  lived  with 
complainant.  States  that  he  aided  complain- 
ant with  money  In  the  improvement  of  the 
farm;  that  he  was  treated  as  a  son,  and  was 
informed  he  was  to  have  the  farm,  which  in- 
duced him  to  expend  money  for  complainant; 
that  by  reason  of  relationship,  and  the  money 
he  had  expended  for  complainant,  the  deed 
was  made;  that  the  proposition  of  making 
the  deed  was  complainant's.  Denies  that  aa 
an  inducement  he  agreed  to  remove  to  the 
lands  and  make  his  home  thereon  and  sup- 
port complainant;  that  when  complainant 
proposed  to  secure  hlai  upon  tbe  farm  it  was 
talked  that,  as  soon  as  he  could,  he  would, 
with  his  family,  remove  to  tbe  farm,  and 
then,  with  the  proceeds,  support  complain- 
ant; that  such  has  been  his  intention,  but  he 
has  been  delayed  by  litigation  and  sickness, 
and  complainant  has  consented  to  tbe  delay. 
Denies  he  promised  to  remove  to  the  farm 
and  support  complainant  as  a  consideration 
for  the  deed ;  and  avers  that  he  was  only  to 
do  it  as  he  reasonably  could ;  that  his  remain- 
ing has  been  with  the  consent  of  complain- 
ant. DQuies  that  he  took  undue  advantage 
of  the  condition  of  complainant  to  get  the 
Utle  by  reason  of  any  promises.  Denies  that 
he  has  violated  his  agreement;  and  avers 
that  complainant  has  had  the  ose  of  the  farm; 
that  he  has  visited  complainant,  and  aided 
him  in  arranging  bis  housebt^  until  his  mar- 
riage; that  he  has  put  up  a  monument  for 
complainant  at  a  cost  of  9500;  that  the  mon- 
ument was  tiUked  of  when  the  deed  was  pro- 
posed. Denies  the  deed  was  obtained  by 
fraud,  or  that  be  has  made  any  promise  he 
has  not  fulfilled  as  an  inducement  of  making 
Che  deed.  Avers  that  until  tbe  marriage  of 
complainant,  In  August,  1887,  there  was  no 
suggestion  that  bis  remaining  at  North  Ad- 
ams was  not  fully  approved.  Denies  that  - 
complainant  has  requested  him  to  perform 
the  agreement.  Denies  that  he  has  fraudu- 
lently obtained  or  holds  the  title  to  the  lands, 
or  that  he  has  intended  not  to  remove  to  the 
lands;  and  avers  that  his  delay  was  by  com- 
plainant's consent.  Denies  the  equityof  the 
bill,  and  asks  the  advantage  of  demurrer, — 
and  this  is  the  substance  of  tbe  answer. 

It  ts  appHreot  from  what  appears  in  the 
testimony  that  the  complainant's  object  in 
making  the  deed  was  to  secure  a  place  in  the 
family  of  defendant,  in  his  old  home  upon 
his  farm ;  and  to  obtain  it  he  was  willing  to 
give  in  exchange  for  it  all  bis  propert<y.  The 
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deed  Itself  bears  strong  evidence  of  this. 
After  reciting  that  the  consideration  was 
$6,000,  we  find  the  following  clause:  "The 
said  party  of  the  firat  part  reserves  the  use, 
occupancy,  and  possession  of  said  premises  for 
and  during  the  term  of  his  natural  life,  to 
secure  to  himself  the  comfortable  support,  in 
health  and  sickness,  by  said  second  party, 
which  forms  the  consiileration  hereinbefore 
expressed."  His  continued  home  upon  the 
farm,  with  such  care  and  comfort  as  he  could 
only  expect  from  hla  kindred  and  relatives, 
and  In  this  case  which  be  had  good  reason  to 
suppose  he  could  receive  from  a  kind  and  af- 
fectionate nephew,  who  had  been  reared  in 
his  family,  and  for  11  years  was  a  memberof 
his  own  houaeliold,  who  knew  all  of  his 
wants  and  necessities  in  his  old  age,  and  how 
to  administer  to  and  supply  them,  were  what 
be  desh'ed,  and  they  were  what  constituted 
the  consideration  for  the  deed  he  gave  of  his 
property;  and  there  can  be  no  question  but 
that  both  uncle  and  nephew  understood  the 
nature  and  character  of  the  consideration 
which  the  latter  was  to  give  alike.  I  think 
no  one  can  read  the  record  in  this  case  and 
come  to  any  otlier  conclusion  than  that  this 
nepliew  comprehended  fully  the  obligation 
and  duty  he  placed  himself  under  towards 
this  old  uncle  when  he  entered  into  the  agree- 
ment he  did  with  him,  and  received  the  con- 
veyance of  the  property  in  question;  and  that 
under  it  it  was  his  duty,  within  a  reasonably 
sliort  time,  to  remove  upon  the  complainant's 
homestead,  and  there,  in  the  house  and  home 
of  the  old  gentleman,  and  there  in  defend- 
ant's own  family,  discharge  all  the  obliga- 
tions which  his  contract  imposed  In  an  ac- 
ceptable and  reasonable  manner.  -No  legal 
construction  was  required  to  be  given  to  his 
contract  with  the  complainant  to  inform  him 
of  his  full  duty  in  the  premises.  The  testi- 
mony in  the  case  shows  that  filial  relations 
existing  between  these  parties  was  relied  up- 
on by  complainant,  and  ought  to  have  been 
sufficient  to  secure  the  full  performance  of 
the  contract  between  them  on  the  part  of  the 
defendant;  and  courts  of  equity,  when  called 
upon  to  enforce  such  agreements,  will  tiiko 
In  consideration  these  relations^  and  the  du- 
ties they  impose,  and,  while  they  cannot  en- 
force sucb  duties  In  all  cases,  they  will  care- 
fully look  into  the  clrcumstRnces  of  each 
case  presented*  and  see  to  it  that  the  rights 
they  can  enforce  and  preserve  of  the  injured 
party  are  not  prejudiced  by  any  disregard  of 
such  duties. 

There  are  but  two  questions  In  the  case 
needing  further  consideration:  FirsL  Has 
the  defendant  performed  his  agreement  with 
the  complainant,  as  herein  construed,  consti- 
tuting the  consideration  for  the  conveyance 
of  the  plaintiffs  farm?  Second.  If  he  has 
not,  can  he  do  so  in  the  future,  and  make 
proper  and  adequate  recompense  and  repara- 
tion for  his  past  delinquency?  Without 
bringing  into  this  discussion  of  these  ques- 
tions the  testimony  upon  which  I  base  my 
judgment,  and  by  which  it  la  fully  supported* 


though  it  conclusively  appears  in  the  record, 
I  shall  content  myself  with  a  brief  statement 
of  the  conclusions  I  have  reached  in  the  case. 

As  to  the  fii-st  question,  it  is  not  seriously 
urged  that  defendant  has  yet  made  such  per< 
formance  as  a  reasonable  execution  of  the 
contract  on  his  part  would  require;  but  he 
seeks  to  excuse  his  failure  to  perform  on  the 
ground  of  sickness  in  his  family,  and  the  ac- 
quiescence of  complainant  in  the  course  pur^ 
sued  by  defendant.  It  is  apparent  from  the 
testimony  that  sickness  of  defendant  or  of  hia 
family  did  not  preclude  him  from  performing 
his  contract  made  with  the  complainant;  and 
it  is  equally  apparent  that  the  aversion  of  the 
defendant's  wife  and  children  to  remove  to 
the  farm  had  much  more  to  do  with  defend- 
ant's failure  to  perform,  and  I  do  not  think 
the  acquiescence  of  complainant  in  the  defend- 
ant's delay  to  comply  with  his  agreement  is 
made  out  in  the  proofs.  Upon  this  point  no 
more  appears  than  he  submitted  with  com- 
posure tu  that  which  he  could  not  prevent; 
but  at  no  time  did  he  willingly  consent  to  be- 
ing left  alone,  or  to  the  indefinite  postpone 
ment  of  the  duties  and  obligations  which  tbo 
defendant,  by  his  contract,  had  assumed. 

The  failure  of  the  defendant  to  perform  his 
agreement  being  established,  upon  the  decis- 
ion of  the  second  question  depends  the  nature 
and  character  of  the  relief  to  be  granted,  if 
any.  It  is  impossible- for  the  defendant  now 
to  carry  out  his  contract  made  with  complain- 
ant. It  is  not  in  the  defendant's  power  to 
furnish  to  complainant  in  the  future  that 
which  he  could  only  enjoy  in  the  past.  Two 
years  of  that  home  life  and  its  surroundings 
promised  by  the  contract  has  been  lost  to 
the  complainant,  and  which  the  defendant 
can  never  restore  to  hira.  Added  to  this  also 
has  been  the  mortification  of  complainant 
over  the  loss  of  the  title  to  his  farm,  and  the 
control  of  it  only  as  he  could  use  It  in  mak- 
ing his  living,  which  was  one  of  the  things 
he  sought  to  avoid  when  he  made  his  contract 
with  the  defendant.  Indeed,  if  not  probable, 
it  is  possible,  that  the  time  which  has  elapsed 
since  the  making  the  contract  may  be  the 
last  two  yeara  of  complainant's  life,  and* 
should  this  be  so,  the  defendant  would  s^ 
cure  the  property  without  giving  any  cod- 
sideration  therefor.  And,  after  waiting  more 
than  a  year  for  the  defendant  to  redeem  liis 
promises  with  complainant,  be  found  himself 
obliged  to  provide  for  himself  the  care  and 
attention  of  some  one  who  could  sympathize 
with  him,  and  Jidminister  to  his  wants  and 
infirmities  as  he  passed  into  old  age.  if  sncb 
should  be  his  fortune*  «nd  complainant  mar- 
ried his  second  wife  In  the  month  of  July, 
lBii7,  and  with  whom  he  lived  at  the  time  of 
filing  his  bill  In  this  case. 

Under  these  drcnmatances  It  la  very  man^ 
fest  the  ^levance  of  which  the  biU  makes 
complaint  can  be  redressed  only  by  a  recon- 
veyance of  the  property  to  compIfUnant*  and 
I  think  the  decree  at  the  circuit  should  be  set 
aside,  and  a  new  decree  should  be  entered  in 
this  court  In  acoonlance  frith  the  prayer  of 
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the  bill,  with  eosU  of  both  courts.  It  is 
elaimed  in  aiiy  event  the  defendant  should  be 
reimbureed  tor  the  money  be  paid  ont  for  a 
monument  for  complainant  for  hfs  deceased 
wife.  Under  the  pleadings  in  the  case  we 
can  make  no  order  for  such  p^ment.  We 
may  say,  however,  that  Juetioe  wonld  seem 
to  require  tiiat  this  should  bedonebyeom- 
plalnant.   The  other  justices  concurred. 


FiNKHAH  V.  COGEELL. 

{Supreme  Court  of  SfiOiigan.  Nov,  1, 1889.) 

PbOIOBBOXT  .  NOTIB — OwiTBBSHIF — DmKWITIOX^ 

N'otakhs— Etidbhob. 
1.  In  an  action  on  a  note,  It  appeared  that  It 
was  payable  to  a  certain  national  back,  in  faror  of 
plaintiff  or  order,  and  the  declaration  alleged  as- 
■igament  by  the  bank  to  plaintlfE.  It  had  been 
seat  to  a  pnVate  bank  for  collection,  and  had  been 
iudorsed  with  plaintiff's  name,  followed  by  an  or- 
der to  pay  the  private  bank,  **for  oollecuon  for 
First  Nat.  Bank  of  I. , "  and  signed,  *<  J.  H. ,  Cashier. " 
A  line  had  been  drawn  tbroagh  all  the  words  of 
tbe  Indorsement  between  the  name  of  plaintiff 
and  that  of  J.  H.  The  name  of  the  national  bank 
in  the  indorsement,  was  not  the  same  as  in  the 
body  of  the  note.  There  was  no  proof  that  J.  H. 
was  cashier  of  either  bank,  and  the  only  eridence 
of  his  handwriUnir  was  the  testimony  of  a  witness 
that  be  had  received  one  or  more  letters,  and  had 
seen  others,  purporting  to  have  been  written  by  J. 
H.,  whom  he  had  not  seen;  and  that  the  letters  re- 
ceived by  him  had  been  lost  or  destroyed,  bat,  from 
seeing  these  letters,  he  thought  the  handwriting 
of  the  indorsement  was  that  of  J.  H.  Plaintiff's 
testimony  tended  to  show  that  the  bank  at  which 
the  note  was  payable  was  the  real  owner.  Held, 
that  the  court  erred  in  holding  that  the  owner- 
ahip  of  the  note  was  established  in  plaintiff  and  In 
taking  that  qaeation  from  the  jury. 

3.  Whare  a  deposition  Is  to  be  taken  841  miles 
from  the  place  oi  total,  I  de^'s  notice,  excluding 
Sandays,  nir  each  30  miles,  is  saffloleot  under  How. 
St.  §  7468,  requiring  1  day's  notice  for  each  30  miles, 
but  providing  thaL  where  the  distance  exoeedsiMO 
miles,  80  dt^s*  notice  shall  be  sofOclent. 

8.  A  notary  public  In  another  state  will  be  pre- 
enmed  to  have  authority  to  administer  oaths,  in 
the  absence  of  proof  that  he  has  no  such  authority. 

4.  Where  plaintiff  introduces  lettersofdefend* 
ant,  in  rebuttal,  which  defendant  bad  no  ocoaalon 
to  introduce  earlier  in  the  trial,  the  latter  ia  en- 
titled to  show  the  whole  correspondence. 

Error  to  circuit  court,  Oceana  county. 

W.  B,  Amblert{L.  Q.  Rutherford,  oteonrx- 
sel.)  for  appellant.  9umey,  Bicftford  & 
TracU,  {F.  /.  Htutelh  of  counsel,)  tta  ap- 
pellee. 

Oahfbeli.,  J.  Flaintlft  sued  defendant 
In  the  Oceana  circuit  court,  and  recovered 
on  the  following  instrument:  "91,235.00. 
Six  months  after  date,  for  value  received,  I 
promise  to  pay  to  the  First  Katiooal  Bank  of 
Beise  City,  Idaho,  in  favor  of  E.  Finkhamor 
order,  the  sum  of  twelve  hundred  and  thirty- 
6ve  dollars,  with  interest  at  eight  per  cent, 
per  annum.  [SignedJ  Habvby  ($X3Kell. 
Chicago,  Dec.  II.  18S5."  The  deciaration, 
in  a  special  count,  set  up  this  paper,  and 
averred  "that  the  £.  Finkham  mentioned  in 
eaid  written  promise  Is  the  plaintiff  in  this 
suit,  and  that,  to-wit,  on  the  day  and  year  and 
at  the  place  aforesaid,  and  after  the  making 
of  said  promise,  the  said  First  National  Bank 
of  Btdse  City,  Idaho,  assigned  aU  its  right, 


Utle,  and  Interest  In  and  to  said  promise  or 
contract  to  the  said  plaintiff."  It  also  con- 
tained the  common  counts  for  goods  sold  and 
delivered,  and  for  work  and  mMerials,  as  well 
as  the  money  counts,  with  notice  that  tlie 
plaintiff  would  introduce  in  evidence,  under 
Ihe  money  counts,  the  promissory  note  before 
referred  to.  The  copy  annexed  contained 
nothing  but  the  face  A  the  paper.  The  de- 
fendant pleaded  the  general  issue,  and  gave 
special  notice  of  want  of  consideration,  and 
set  ont  that  the  paper  was  given  in  a  horse 
bvde,  in  which  jualntlff  gave  false  repre- 
sentations and  a  false  warranty;  and  asked 
for  reooupmentof  damages.  On  the  trial  the 
paper  in  question  was  introdnoed  In  evidence, 
and  showed  on  its  back  this  Indorsement: 
"E.  Finkham:  Fay  to  the  order  of  Citizens* 
Exchange  Bank,  (Hart,  Ulch,,]  for  colleo- 
tioa,  for  account  of  First  Nat.  Bank  of  Idar 
ho.  John  Hontooh,  Cashier."  A  line  had 
been  drawn  through  all  the  words  between 
"Finlibam''  and  "First  Nat  Bank,"  etc. 
Against  (defendant's  objection,  this  note  was 
received  in  evldenoe,  without  any  proof  oC 
signatures  of  any  one;  and  plaintiff's  attor- 
ney, Mr.  Travis,  proved  the  computation  of 
interest,  and  was  the  only  witness  produced 
by  plaintiff  in  making  out  his  opening  case. 
Defendant's  counsel  cross-examined  Mr.  Trap 
vis,  who  swore  that  his  firm  received  the  pa- 
per, in  the  spring  of  1887,  from  the  bank  at 
Hart,  having  the  indorsement,  with  no  part 
of  it  erased,  and  that  they  sent  it  to  the  First 
Katioual  Bank  of  Idaho,  from  which  it  came 
back,  with  the  erasure.  Whether  tliis  was 
before  or  after  the  suit — which  was  by  at- 
tachment—  was  begun,  he  could  not  say. 
On  redirect  examination,  heAestified  that  he 
never  saw  Huntoon  write,  but  had  one  or 
two  letters  from  him,  and  saw  two  or  three 
the  Citizens'  Exchange  Bank  had,  and  thought 
the  signature  was  hisy  The  note  did  not 
come  Into  the  hands  of  witness  till  after  due. 
He  was  not  sure  of  having  received  more 
than  one  letter,  and  whatever  be  had  were 
l(Mt  or  destroyed.  In  response  to  plaintiff, 
he  said  the  letter-head  read,  "First  National 
Bank,  Idaho,"  and  John  Huntoon  signed  as 
cashier;  that  he  did  not  know  but  there  werv 
two  national  banks  at  Boise  City,  Idaho, — 
one  First  National  Bank,  Boise  City,  Idaho, 
and  one  First  National  Bank,  Idaho.  De- 
fendiant  objected  again  to  the  introduction  of 
the  instrument  for  want  of  sufficient  proof 
of  Huntoon 's  signature,  or  of  hie  authority 
to  sign,  and  also  because  It  does  not  purport 
to  be  signed  on  behalf  of  the  bank  nameil  in 
it.  but  on  behalf  of  a  different  bank.  The 
court  overruled  the  objections,  and  plaintiff 
rested  his  case.  Defendant  put  in  testimony 
in  support  of  his  plea;  showing  the  note  was 
given  for  a  lot  of  horses  warranted  and  rep- 
resented to  be  sound,  and  that  they  were 
worthless, — most  of  them  dying,  and  the  rest 
of  no  value.  The  testimony,  if  believed, 
made  out  a  full  defense.  Plaintiff  introduced 
himself,  and  some  other  witnesses,  in  rebut- 
tal,~including  two  letters  tA  defendant^ 
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vh'ch  he  claimed  were  the  only  two  he  hap- 
pened to  have  kept,  and  to  whidi  defendant's 
coiinsd  objected,  because  the  rest  of  the  cor- 
respondence Bbould  have  been  prodaced.  The 
question  of  handwriting  of  these  became  Im- 
material. Plainttfl  offered  a  deposition  taken 
at  Chicago,  before  a  notary  public,  which 
was  objected  to  because  there  was  no  proof 
he  was  a  proper  oflBcer,  and  because  the  no- 
tice should  have  been  20  days,  and  was  short 
of  that.  He  introduced  the  aflBdavlt  of  Mr. 
Ambler  that  the  distance  from  Fentwater  to 
Chicago  was  240  miles,  and  It  was  more  than 
242  miles  to  the  notary's  office.  Flaintlft'a 
counsel  made  affidavit  that  it  was  not  more 
than  229  miles  to  Chicago,  and  not  more  than 
6  miles  f  urtlier  to  the  notary's  office,  aocord- 
Ing  to  an  annexed  time-table.  According  to 
this  table,  tlie  distance  from  Fentwater  to  the 
notary's  office  would  appear  to  correspond 
with  defendant's  showing,  and  not  with  plain- 
tiff's. If  we  add  up  the  figures  correctly, 
from  the  printed  record.  There  may  be  some 
error  in  this;  bat  it  certainly  seemg  that  the 
objection  was  valid,  if  20  days'  notice  was 
needed;  and,  as  the  depcMition  was  «x  parte, 
it  was  not  waived.  Defendant  was  not  per- 
mitted to  give  evidence,  in  answer  to  plain- 
tiff's rebutting  evidence,  as  to  the  remainder 
of  his  correspondence  with  plaintiff  on  either 
side.  The  court,  against  objection,  held  and 
treated  the  paper  sued  on  as  established,  and 
belonging  to  plaintiff,  and  did  not  leave  any 
question  to  the  jury,  except  as  to  the  facts 
pleaded  in  defense. 

The  statute  concerning  depositions  re- 
quires at  least  Iday's  notice  for  each  20  mtles 
travel,  with  a  provision  that  where  the  dis- 
tance exceeds  240  miles  20  days'  notice  shall 
be  sufficient.  How.  St.  §  7463.  We  do  not 
think  this  was  meant  to  enlarge  the  time,  in  any 
case,  beyond  the  period  of  1  week-day  for  each 
20  milfs,  but  it  was  only  to  Bx  a  maximum 
which  should  suffice  for  distances  beyond  240 
miles.  There  is  no  reason  why  11  days 
should  suffice  for  220  miles,  and  7  additional 
days  be  allowed  for  the  additional  21  miles. 
We  do  not  think  the  deposition  was  bad  for 
lack  of  notice;  and,  as  we  must  hold  the  pre- 
sumption, according  to  the  general  cuslom, 
that  a  notary  can  administer  oaths,  we  do  not 
think  Mr.  Hoyne  should  be  held  incompetent 
to  do  so  without  proof.  If  the  statutes  of 
Illinois  give  him  no  such  power,  it  can  be 
shown  by  the  statute-books. 

We  can  see  no  reason  why  defendant  should 
have  been  prevented  from  showing  the  full 
correspondence  between  him  and  plaintiff. 
Tlie  letters  inti-oduced  by  plaintiff  were 
brought  in  on  rebuttal,  and  defendant  had  no 
occasion  to  introduce  testimony  on  the  sub- 
ject earlier. 

Apart  from  some  minor  questions,  which 
may  not  come  up  again,  we  think  a  fatal  de- 
fect exists  in  the  proof  of  title  to  the  paper. 
This  controversy  being  between  defendant 
and  plaintiff,  concerning  the  consideration 
of  the  paper,  if  plaintiff  owned  it,thedefense 
was  relevant.   It  he  did  not  own  it»  he  could 


not  sue  upon  it,  under  the  declaration.  Tlie 
form  of  the  paper  is  peculiar.  *  Taken  as  it 
reads,  it  indicates  that,  for  reasonsof  liisown, 
plaintiff  had  it  made  payable  to  the  bank 
named  in  it,  to  be  held  subject  to  his  order. 
Or,  in  other  words,  be  made  the  bank  his 
bailee,  or  trustee,  for  his  beneOt.  It  is 
certainly  le^al  and  proper  for  a  person  to  ap- 
point a  special  payee  <^  f  uiuls  in  his  own  In- 
terest, and  there  may  be  contract  or  other  re- 
lations culling  for  it.  Such  pi^r,  although  not 
verycommon,iB  not  unknown.  Ghittylaysit 
down,  on  the  faith  of  several  cases,  some  of 
which  are  early  ones,  that  paper  payable  to  one 
for  the  use  of  another  must  be  sued  for  and 
paid  to  the  trustee.  Chit.  Bills,  180.  Other 
text-books,  referred  to  on  the  argument,  are 
to  the  same  effect.  The  doctrine  which 
treats  the  benpflclary  as  owner  of  property 
is  equitable,  and  not  legal,  and  is  not  unlveraal 
in  equity.  Thepollcyof  the  law  does  not  ^ 
vor  ambigQiti(>s  in  negotiable  paper.  lu  the 
present  case.  Uie  declaration  goes  npon  the 
ground  that  the  paper  was  once  owned  by  the 
bank  to  which  it  was  made  payable  and  as- 
signed to  plaintiff;  and  plaintiff's  testimony 
shows,  or  tends  to  show,  that  the  bank  was 
the  ml  owner,  whether  as  payeeur  as  indorsee 
from  plaintiff.  The  testimony  shows  that 
the  note  was  sent  to  the  bank  at  Bart,  to  be 
collected  for  the  bank  at  Idaho;  and  plain- 
tiff's attorney  testlfled  that  be  received  it 
from  the  Hfu*t  bank,  and  does  not  say  it  was 
not  received  on  account  of  the  Idaho  bank. 
And  when  be  sent  it  to  the  latter  bank,  and 
received  it  back,  with  the  special  indorse- 
ment for  collection  by  the  Hart  bank  erased, 
it  still  held  plaintiff's  indorsement  as  first 
indorser;  and  Huntoon's  Indorsement  is  un- 
explained, and  just  as  consistent  with  title 
in  the  bank  as  any  other.  If,  as  seems  to  be 
suggested,  plaintiff's  title  must  be  traced 
through  this  Indorsement  from  the  bank 
which  owned  it,  there  is  a  double  difficulty  in 
the  case.  There  is  noevidencethat  the  First 
National  Bank  of  Boise  City,  Idaho,  is  iden- 
:  tlcal  with  the  First  National  Bank  of  Id^w, 
neither  is  there  any  proof  that  Huntoon  was 
cashier  of  either  of  them.  It  would  be  going 
pretly  far  to  hold  that  IXuntoon's  bandwrif 
ing  was  sufficiently  proved,  without  some 
further  examination  Into  the  witnesses' 
means  of  knowledge.  /Where  one  or  more 
letters,  purporting  to  come  from  a  certain 
person,  are  recognized  by  him  ifiu8.qbBttUiffiB$ 
transactions,  that  may.  In  some  ^ses,  be  ad^ 
missible  on  questions  of  handwriting.  But 
the  mere  receipt  of  letters  purporting  to.be 
from  a  person  never  seen,  and  with  wliom  no 
subsequent  relations  existed  which  were 
based  on  them  as  genuine,  has  no  value  as 
means  of  knowledge.  Where  there  is  no  di- 
rect knowledge  of  handwriting,  there  must 
be  soraettiing  which  assures  the  recipient  of 
letters,  in  a  responsible  way,  of  their  genu- 
ineness, before  he  can  swear  to  their  writer, 
or  use  them  as  comparisons  of  handwriting 
Had  the  proof  been  sufficient  to  go  to  tm 
jury,  it  was  their  province,  and  not  that  of 
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the  court,  to  determine  the  facts;  and  the 
court  hHd  no  right  to  pass  upon  any  essential 
fact  OQ  the  merits.  The  judgment  must  be 
reversed,  and  a  new  trial  granted.  Ibeother 
justices  concurred. 


CtTT  OF  Port  Hcboh  e.  Jenkinbon. 
(Supreme  Court  of  Michioan.  Nov.  8, 1889.) 
ICdxioifai.  Coi(pobi.tiok8  —  Contbol  or  Sisb- 

ITAUCS— COHBTITUTIOHAI.  luLW. 

Charter  of  Port  Huron,  Mloh.,  e.  IS,  S|  1>  9, 
wU<ih  make  It  tlw  duty  of  every  person  ownlne, 

oocQp^Dg,  or  baring  an  ioterest  in  real  eetate  fa 
that  city  to  maiDtain  sidewalks,  and  authorize  the 
commoo  council  to  provide  for  the  punishment  by 
fine  or  Imprisonmeat,  or  both,  of  any  person  who 
negleeu  to  oompW'  with  the  i«BOlution  or  ordi- 
nance relative  to  the  oonstmctlon  or  maintenance 
of  sidewalks,  are  unoonBtitutionaL 

Error  to  tircuit  court.  St.  Clair  county; 
ASTHUB  L.  Canfield,  Judge. 

On  complaint  of  the  city  of  Port  Huron, 
entered  a^inst  the  defendant,  George  Jen- 
kinson,  for  failurtt  to  maintain  a  good  and 
Bnfflcient  8idew»lk  Along  the  street  in  front  of 
and  adjacent  to  his  premises,  as  required  by 
the  provisions  (section  1,  c.  IH)  of  the  city 
tbarter,  and  section  1  of  an  ordinance  of  said 
city,  entitled  "An  ordinance  relative  to  the 
construction  and  repair  of  sidewalks  within 
the  city  of  Port  Huron*"  approved  October 
20,  1885.  Judgment  for  defendant.  Com- 
plainaut  appeals. 

P.  H.  Phillips,  for  plaintifl. 

Sherwood,  0.  J.  Tiiis  action  was  brought 
by  the  city  of  Port  Huron  to  recover  of  the 
defendant  a  penalty  claimed  to  have  been 
incurred  by  liim  for  the  violation  of  an  ordi- 
nance of  said  city,  requiring  him  to  keep  and 
maintain  a  good  and  sufficient  sidewalk  along 
the  street  in  front  of  the  premises  owned  by 
him,  and  which  it  was  his  duty  to  construct 
and  maintain.  The  ordinance  of  the  city,  for 
the  violation  of  which  complaint  was  made, 
reads  as  follows:  Section  1.  "All  persons 
owning,  or  occupying,  or  having  any  real  es- 
tate within  the  city  of  Port  Huron  shall  keep 
and  maintain  good  and  sufficient  sidewalks 
along  all  streets  and  avenues  in  front  of  or 
adjacent  to  such  real  estate.  And  any  such 
person  failing  or  refusing  to  build  or  repair 
any  such  sidewalk  in  front  of  or  adjacent  to 
real  estate  owned  or  occupied  by  him,  or  in 
which  he  is  interested,  for  ten  days  after  no- 
tice to  him  to  build  or  repair  any  such  side- 
walk by  the  superintendent  of  public  works, 
shall  be  deemed  a  violator  of  this  ordinance." 
Section  14  provides  that "  violators  of  this  or- 
dinance shall,  on  conviction  thereof,  be  pun- 
ished by  a  fine,  not  to  exceed  one  hundred 
dolhirs,  or  by  imprisonment  in  the  county 
jiUl  not  to  exceed  three  months."  The  ordi- 
nances established  by  the  mayor  and  common 
council  of  said  city  further  provide  that 
** whenever  the  accused  shall  be  tried  for  the 
Tiolatloii  or  non-observance  of  any  ordinance, 
or  any  provision  of  the  city  charter,  of  the 
city  of  Port  Huron,  and  found  guilty»  either 
by  the  court  or  by  a  jury,  or  shall  be  convict- 


ed of  the  charge  made  against  him,  upon  a 
plea  of  guilty,  the  court  shall  render  judg- 
ment thereupon,  and  indict  such  punishment, 
either  by  flne,  penalty,  forfeiture,  or  impris- 
onment, together  with  such  costs  of  prtise- 
cution,  as  may  be  authorized  by  law  and  the 
court  may  order.  But  such  punishment  shall 
in  no  case  exceed  the  limit  fixed  by  law  for 
the  oftense  chnrged;  and,  in  rendering  »u(;h 
judgment  and  indicting  such  punishment, 
the  court  may  award  against  such  oftendcr  a 
conditional  sentence,  and  order  him  to  pay  a 
fine,  with  or  without  costs  of  prosecutiun, 
and,  In  default  thereof,  to  suffer  such  impris- 
onment as  is  provided  by  law  and  awurded 
by  the  court  in  all  cases  where  the  offender 
shall  be  convicted  of  an  offense  punistiable, 
at  tlie  discretion  of  the  court,  either  by  line 
or  imprisonment,  or  both:  provided,  that 
when  any  person  Is  convicted  of  being  a  dis- 
orderly person,  under  any  provision  of  the 
charter  or  ordinances  of  the  city  of  Port  Hu- 
ron, the  court  may,  in  its  discretion,  require 
of  the  offender  a  recognizance,  with  sufiicient 
sureties,  for  good  behavior  for  a  term  of  not 
less  than  60  days,  nor  more  than  one  year, 
thereafter;  and,  when  such  security  for  good 
behavior  is  required  to  be  given,  the  court  or 
magistrate  may  require  and  further  order 
tbat  the  costs  of  prosecution,  or  any  part 
thereof,  shall  be  paid  by  such  persoji,  who 
shall  stand  committed  until  such  costs  are 
paid,  or  he  is  otherwise  legally  discharged. 
But  such  imprisonment  shall  nut  exceed 
ninety  days."  The  power  of  the  council  of 
the'city  of  Port  Huron  to  pass  the  ordinance 
in  question  is  claimed  under  section  1,  c.  18, 
of  the  City  Charter,. and  is  as  follows:  "It 
stiall  be  the  duty  of  each  and  every  person 
owning,  occupying,  or  having  any  interest 
in  any  real  estate  within  the  city  to  con- 
struct, keep,  and  maintain  good  and  sufii- 
cient sidewalks  along  all  streets  and  avenues 
in  front  of  or  adjacent  to  such  real  estate; 
and,  upon  failure  so  to  do,  such  person,  after 
due  notice,  shall  be  liable  to  prosecution  ac- 
cording to  such  ordinances  as  the  common 
council  of  said  city  may  adopt."  Local  Acts 
1885,  p.  538.  It  is  claimed  the  testimony 
showed  a  violation  of  the  ordinance;  and,  after 
the  same  was  given,  the  defendant,  by  his 
counsel,  moved  the  court  (the  justice  before 
whom  he  had  been  brought  by  warrant) 
tbat  the  complaint  and  warrant  be  quashed, 
and  the  defendant  be  discharged,  for  the  rea- 
sons— First,  that  the  charter  of  the  city  did 
not  authorize  criminal  punishment  or  crim- 
inal proceedings  In  the  case  for  the  offense 
charged,  nor  empower  said  city  to  punish 
criminally  the  person  so  refusing  or  neglect>- 
ing  to  build  a  sidewalk;  second,  if  the  char- 
ter was  intended  to  confer  such  authority,  the 
provision  purporting  to  confer  the  same  is 
unconstitutional;  thinl,  the  ordinances  re- 
ferred  to»  providing  criminal  punishment  for 
the  offense  charged  against  the  defendant, 
and  under  which  the  proceedings  were  had 
against  him  wherein  he  was  convicted,  were 
Illegal  and  void.  The  justice  overruled  the 
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motion,  found  the  defendant  guilty,  and  gave 
Judgment  tliat  he  should  pa;  a  Bne  of  $25. 
and  costs  of  prosecution,  and,  in  default  of 
such  payment,  he  be  confined  In  the  county 
jail  for  30  days.  This  conviction  was  re- 
moved to  the  circuit  court  for  the  county  of 
St.  Glair  by  certioraTi,  where  the  case  was 
heard  before  Judge  Canfield.  wlio  reversed 
the  judgment  of  the  justice,  and  gave  judg- 
ment against  the  city  forthe  costs  of  the  suit. 
The  city  now  seeks  a  review  the  questions 
raised. 

But  two  questions  were  argued  In  this 
court  by  counsel  for  the  city.  The  first  re- 
lates to  the  constitutionality  of  the  act  under 
which  the  ordinance  was  passed;  and.  geo- 
and,  does  the  section  of  the  act  referred  to 
authorize  the  adoption  of  the  ordinance  un- 
der which  the  prosecntion  was  had?  The  or- 
dinance Is  clearly  within  the  provisions  of  the 
statute;  but  that  is  of  noconsequence  In  this 
case,  as  will  hereafter  appear.  In  the  affida- 
vit upon  which  the  writof  osr^^oraW  was  ob- 
tained, the  defendant  made  the  following  al< 
legations  of  error,  and  which  were  presented 
for  the  conslderAtlon  of  the  circuit  court: 
'*Fint,  The  warrant  Issued  in  said  cause  did 
not  authorize  the  apprehension  or  arrest  of 
the  deponent,  for  the  reasons  that  it  was  not 
directed  to  anybody,  to  any  officer  or  person 
authorized  to  make  arrests;  that  no  criminal 
action  was  alleged  therein.  Second.  That 
tlie  provisions  of  the  ordinance  referred  to, 
authorizing  criminal  prosecutions  to  be  in- 
stituted agfUnst  persons  who  fail  to  build  or 
repair  a  sidewalk  in  the  city  of  Port  Huron, 
la  unconstitutional  and  void.  Third.  The 
judgment  of  the  Justice  aforesaid  was  void,  as 
the  provisions  of  the  charter  aforesaid  do  not 
authorize  an  alternative  Judgment."  By 
section  2,  c.  18.  of  the  City  Charter,  it  is  pro- 
vided that  "the  common  councit  shall  have 
power  to  prescribe,  by  resolution  or  ordi- 
nance, the  grade,  width,  and  character  of  all 
sidewalks  within  said  city,  and  the  materials 
of  which,  and  the  time  within  which,  the 
same  shall  be  constructed  or  repaired;  and 
may  provide  for  the  punishment  by  fine  or 
imprisonment,  or  both,  of  any  and  every  per- 
son who  fails,  neglects,  or  refuses  to  comply 
with  tlie  provisions  and  requirements  of  such 
resolution  or  ordinance."  It  will  be  seen, 
from  an  examination  of  the  two  sections  of 
the  statute  herein  given,  tliat,  before  a  per- 
son owing  land  in  the  city  can  be  required  to 
build  a  sidewalk  along  the  street  upon  which 
it  abuts,  the  council  must  have  pusseil  an  or- 
dinance prescribing  the  kind,  of  walk  to  be 
built,  its  dimensions,  and  the  material  to  be 
used  therein,  as  well  as  the  time  within 
which  It  muse  be  made.  In  the  case  of  that 
required  of  this  defendant,  the  record  does 
not  show  that  this  was.  ever  done.  The  oora- 
plainl  and  warrant  ore  both  defective  in  this 
respect,  and  the  court  was  without  jurisdic- 
tion in  the  case;  and  the  magistrate  should 
have  yielded  to  the  motion  to  dismiss  the 
proceedings,  when  it  was  made  by  counsel  for 
the  defendant. 


This  defect  would  be  sufficient  to  dispose 
of  the  case  If  no  other  inlirmlty  appeared; 
but  a  more  serious  difficulty  is  encountered 
upon  an  examination  of  these  two  sections  of 
the  statute,  and  the  {vovisiona  of  the  by-law 
enacted  by  the  council  thereunder.  JT^thO' 
of  them  are  of  any  validity  whatever.  Hfo 
legislative  or  municipal  body  has  the  power 
to  impose  the  duty  of  performing  an  act  upon 
any  person  which  it  is  impossiUe  for  him  to 
perform,  and  then  m^e  his  non-performance 
of  such  duty  a  crime,  fbr  which  he  may  be 
punished  by  twth  fine  and  imprisonment.  It 
needs  no  argument  to  convinoe  any  cxrart  or 
citizen,  where  law  prevails,  that  this  cannot 
be  done;  and  yet  such  is  the  eflece  of  the  pro- 
visions of  the  statute  and  by-law  under  con- 
sideration. It  will  readily  be  seen  that  a 
tenant  occupying  a  house  and  lot  In  the  city 
of  Port  Huron,  and  bo  poor  and  indigent  as 
to  receive  support  from  his  charitable  neigh- 
bors, if  required  by  the  city  authorities  to 
build  or  repair  a  sidewalk  idong  the  street  In 
front  of  the  premises  he  occupies,  and  teUa 
to  comply  with  such  request,  sncb  omission 
becomes  criminal;  and,  upon  conTicUon  of 
the  ofEense,  he  may  be  fined  and  imprisoned. 
It  is  hardly  necessary  to  say  these  two  sec- 
tions of  the  statute  are  unconstitutional  and 
void,  and  that  the  provisions  are  of  no  force 
or  effect.  They  are  obnoxtons  to  cor  consti- 
tution and  laws;  and  the  twoseiM^lons  of  the 
statute  lure  a  disgrace  to  the  legislation  of  the 
state.  The  Judgment  of  the  drcnlt  couit 
will  be  affirmed,  with  eosts  to  be  paid  to  the 
defendant  by  the  city.  The  other  Justices 
concurred. 


BALOW  v.  TeUTONIA  rABMEBS*  MOT.  FiBB 

Ins.  Go. 

{Supreme  Cow%  cf  MhMcFon.  Nov.  8, 18881} 
IXBOBAXLm  tHnnsBT. 

The  grantee  In  a  warranty  deed  coatraoted 
to  pay  to  the  grantor  wbaterer  ne  sbonld  realize 
on  a  sale  of  the  property  over  and  above  a  certain 
amount.  In  a  anit  by  the  grmtor  to  have  the  deed 
declared  a  mortgage,  a  decree  was  entered  dia- 
miasing  the  bill  absolut^:  which  decree  waa 
never  appealed  from.  Held,  that  the  grantor, 
after  the  ezecntioo  of  the  deed,  had  no  inaurabla 
iatereat  in  the  property. 

Appeal  from  circuit  court,  Wayne  county; 
EiLET,  Judge. 

Action  by  Sophia  Balow  against  the  Teu- 
tonia  Farmers*  Mutual  Fire  Insurance  Com- 
pany of  Macomb  and  Wayne  Counties,  to  re- 
cover upon  a  policy  of  fire  Insurance.  There 
was  a  verdict  and  judgment  for  phdntiff, 
and  defendant  appeals. 

James  H.  Found,  for  appellaDt.  Jf.  B* 
Sreitmbach,  {Wm.  B.  Jaokion,  (tf  counsel,) 
for  appellee. 

Shekwood,  C.  J.  The  two  important 
questions  in  this  case  were— jPir<£.  did  the 
plaintilt  have  an  insurable  interest  in  the 
property  insured  at  the  time  the  application 
was  made  forinsurance?  and,  second,  if  she 
had,  did  that  interest  continue  uutil  the 
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time  of  the  Ore  by  which  it  was  destroyed  ? 
The  plaintiff  clnims  in  her  declaration  to  have 
been  the  owner  of  the  property,  both  whfln 
insured  and  wlien  it  was  burned.  The  gen- 
eral issue  waa  pleaded  by  defendant's  coun- 
sel, together  with  notice  that  evidence  would 
be  given  that,  if  the  property  waa  burned, 
the  fire  was  an  incendiary  one,  and  was  start- 
ed by  plaintiff's  husband,  or  some  one  of  her 
agents;  that  she  knew  of  the  Qre,  and  there- 
fore she  is  not  entitled  to  recover;  and  tbat 
at  the  time  of  taking  said  insurance  she  was 
not  the  owner  of  the  property,  and  has  never 
sinoe  bad  an  Insurable  interest  therein.  The 
cause  was  tried  before  Judge  Kilet,  by  a 
jury,  in  the  Wayne  circuit  court;  and  the 
jury  found  for  tlie  plaintiff.  They  also 
found,  in  answer  to  special  requests  by  de- 
fendant's counsel  submitted  to  them,  that 
the  plainUff  did  not  herself  start  the  fire  that 
burned  the  property  insured;  neither  did  she 
know  that  the  fire  was  started,  or  abont  to 
be  started,  by  her  husband,  at  the  time  the 
prt^rtywas  burned.  The  defendant  asks 
a  review  of  the  case  in  tliis  court.  The  de- 
fendant's counsel,  after  the  evidence  was 
closed,  asked  the  coarfc  to  Instract  the  jury  to 
return  a  v«rdlct  forhls  dient,  under  the  plead- 
ings and  proofa  In  the  case;  and  the  court  n- 
fased  the  request.  This  raises  the  first  ques- 
tion to  be  eoDsidered.  Certain  evidence  ap- 
pears In  ttie  ease,  undisputed ;  and,  if  it  is 
sufficient  to  dispose  ai  the  case,  it  will  be 
unnecessary  to  go  further  with  our  discus- 
sion. 

Among  the  facts  upon  which  there  is  no 
dispute  upon  this  record  are  the  fbllowli^: 
Fint.  That  the  defendant  became  a  member 
of  the  company,  for  the  purpose  of  Insurance, 
In  April,  1884.  That,  before  effecting  the 
insurance  in  this  ease,  thepIatnUfls  conveyed 
warranty  deed  Uie  proper^  In  question  to 
Erwln  Palmer;  also  made,  at  the  same  time, 
a  contract  with  Mm,  which  contains  an argn- 
ment  on  the  part  of  Pftlmer  that  he  will  try 
and  sell  and  dispose  of  the  80  acres  of  land. 
Including  the  insured  property,  and  from  the 
proceeds,  provUed  a  certain  limit  was 
reached,  a  portion  was  to  go  to  the  plaintiff; 
and  she  further  covenanted  that  the  sale, 
under  FiUmer's  deed,  was  not  to  be  construed 
conditional,  in  the  following  words:  "It  is 
hereto  distinctly  understood  and  agreed  that 
the  sale  of  said  premises  Is  absolute,  and 
nothing  herein  contained  shall  be  construed 
to  make  said  sale  eondiUonal."'  That  said 
Insurance  was  effected  Ootoher  22,  1884,  and 
the  deed  to  Palmer  was  made  on  the  6tb  ot 
August  preceding,  as  well  as  the  aiUd  con- 
tract. That  said  deed  to  Palmer  was  duly 
recorded  In  the  register's  office  In  Wayne 
county,  among  the  records  of  deeds,  when  the 
plaintiff  took  ber  insurance.   That,  the  com- 

Slainant  claiming  that  she  had  some  eqiiita- 
le  interest  in  the  property  insured,  arising 
under  the  contract  with  Palmer,  above  re- 
ferred to,  and  which,  she  claimed,  furnished 
8  proper  basis  for  the  insurance  she  obtained 
in  the  defendant  cwnpany  upon  the  property 


in  question,  she  and  her  husband,  David  Ba- 
low,  filed  a  bill  of  complaint  against  said 
Palmer  and  others  on  the  7th  day  of  October, 
1885,  to  enforce  her  claimed  rights,  and  pray- 
ing, among  other  things,  that  her  said  deed  to 
PrUraer  might  be  decreed  a  mortgage,  and 
her  rights  secured  to  her  as  mortgagor  of  the 
property,  instead  of  grantor  in  fee.  That 
said  Palmer  answered  said  bill  fully,  denying, 
the  equity  of  the  same.  That  proofs  were 
taken,  and  upon  which,  and  the  pleadings, 
the  cause  was  heard  in  the  Wayne  circuit 
court,  in  chancery;  and  the  circuit  judge 
made  a  decree  therein,  dismissing  the  com- 
plainant's bill  absolutely,  and  which  is  still 
in  force,  it  never  having  been  appealed  from, 
or  in  any  way  modified.  And  that  said  de- 
cree was  rendered  previous  to  the  destruction 
of  the  insured  property  by  fire,  on  the  19th 
day  of  April,  1^6.  It  Is  claimed  by  counsel 
for  the  defendant  that  these  undisputed  facts 
show  that  the  plaintiff,  at  the  time  ttie  prop< 
erty  burned,  had  no  interest  therein  which 
would  entitle  her  to  recover;  and  tbat  the 
circuit  judge  should  have  given  his  request 
to  charge  as  asked.  We  think  the  counsel  is 
correct,  and  the  ruling  otherwise  was  error. 

Thededslon  made  In  the  chancery  case  con- 
clusively shows  the  tltieto  the  Insured  prop- 
erty  pawed  to  Palmer  by  the  plaintiff's  deed 
to  him.  The  contract  of  August  6.  1884. 
entered  Into  at  the  time  the  deed  was  made 
to  Palmer,  contidns  the  following  clause: 
"In  consideration  of  said  deed,  and  the  un- 
dertakings herein  contained  to  be  performed 
by  said  Palmer,  it  Is  hereby  agreed  that  said 
l^mer,  whenever  he  sells  said  premises, — 
and  he  agrees  that  whenever  he  can  sell  said 
premises  for  a  fair  price  he  will  sell  the  same, 
— he  will  pay  out  of  the  proceeds  of  the 
premises  the  Miller  mortgage,  to  whomsoever 
holds  the  same.  And  he  Is  to  retain  in  his 
hands  sufficient  to  pay  his  said  mortgages, 
and  the  indeUedness  due  him  from  si^  par^ 
ties  of  the  first  part,  or  either  of  them.  He 
is  also  to  pay  out  ot  said  proceeds  all  liens, 
taxes,  and  other  incumbrances  on  said  prem- 
ie. He  Is  to  pay,  and  said  Palmer  hereby 
agrees  to  pay,  to  said  Sophia  Balow,  out  of 
the  proceeds  of  said  sale,  the  sum  of  two 
thousand  ($2,000)  dollars,  if  there  shall  be 
enough  of  said  purchase  price  or  proceeds  re- 
maining of  said  proceeds,  after  paying  the 
above  amounts,  indudhig  ttie  mortgages  of 
said  ftlmer;  and.  If  there  shall  not  be  92,- 
000  remaining  at  said  proceeds  after  paying 
said  amounts  above  specified,  then  said 
I^lmer  is  to  pi^  to  said  Sophia  Balow  what 
shall  remain  of  said  proceeds."  This  clause 
of  the  contract  creates  no  more  than  a  per- 
sonal obligation  on  the  part  of  Palmer,  in  a 
certain  contingency,  to  pay  to  this  plaintiff 
an  amount  of  money  which  can  only  be  deter- 
mined in  the  future;  depending  entirely  upon 
the  amount  he  may  receive  in  case  oi  sale  of 
the  property  mentioned  in  the  deed.  It  may 
be  $1,  or  92,000,  or  none  at  all.  In  no  way 
Is  it,  whatever  may  be  the  amount,  made  a 
chai^  upon  the  iaind,  nor  does  it  create  an 
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interest  therein,  in  favor  of  the  plaintiff, 
upon  which  she  could  obtain  insurance.  It 
ts  claimed  by  plaintiff's  counsel  that  the  con- 
tract was  part  of  the  consideration  for  the 
deed  to  Fftlmer,  and  for  what  was  secured 
under  it  to  the  plaintiff.  She  had  a  vendor's 
lien  upon  the  property  sold ;  and  this,  coupled 
with  the  possession  which  she  held  at  the 
.  time  the  haildings  were  burned,  gave  her  an 
equitable  Interest  in  the  property,  which  was 
Insurable.  But  this  proptwition  cannot  be 
maintained,  under  the  undisputed  facts  In 
this  case.  A  vendor's  Hen  is  always  in  the 
nature  of  a  mortgage.  The  deci'ee  of  the 
court  in  the  chancery  suit  was  to  the  effect 
that  plaintiff  had  no  such  interest,  and  that 
she  was  not  entitled  to  the  possession  of  the 
property.  Bat.  indepeudently  of  this,  a  ven- 
dor s  lien  must  always  be  for  some  certain 
amount,  known  to  exist  at  the  time  the  Uen 
is  created.  In  this  case,  it  was  not  kno«^n 
tliat  any  amount  would  ever  become  due  to 
the  plaintiff  from  IWmer  undin  the  contract 
by  which  she  claims  the  Hen.  Certain  it 
is  that  no  indebtedness  to  her  had  been  as- 
certained at  the  time  this  suit  was  brought; 
neither  does  the  record  disclose  that  any 
amount  has  become  due  to  her  8inc&  This 
claimtosuohlienisther^OTeunfounded.  We 
find  nothing  else  in  the  record  needing  fur^ 
ther  consideration ;  and  her  claim,  as  now 
presented,  cannot  be  maintained.  The  Judg- 
ment. theroCore,  must  be  reversed,  and  a  new 
trial  granted.  The  other  Justices  concurred. 


Fishes  e.  Cuioaoo  ft  G.  T.  By.  Co. 
(Supreme  Oourt  cif  MiOOgan.  Nov.  8, 1889.) 

NiauesNOi  or  Mabtbb. 
Defeodant  was  enga^  Id  buildiog  a  slip 
In  the  river.  In  proaecutingr  the  work,  two  pile- 
drivers  were  used,  and  a  small  scow  constructed, 
for  the  purpose  of  transporting  piles,  and  for  the 
workmen  to  stand  upon.  The  scow  was  moved 
from  place  to  place  with  pike  poles,  in  the  hands 
of  the  workmen.  At  the  time  of  the  accident  the 
men  were  aigaged  In  taking  ttie  scow  around  the 
rear  end  of  the  pile-driver.  In  doing  so,  ther 
passed  along  the  lower  side  of  the  pile-driver,  un- 
til the  scow  projected  about  half  Ite  distance  past 
the  rear  end,  when  a  line  from  the  pile-driver  was 
made  fast  to  the  forward  part  of  the  scow.  While 
some  of  the  workmen  were  pulling  in  wiUk  this 
line,  deceased  went  to  the  rear  of  the  scow,  and 
pushed  against  the  pile-driver.  His  pike  pole 
slipped,  stuck  in  the  timber,  and  caused  deceased 
to  lose  his  balance,  and  fall  overboard.  Deceased 
bad  been  employed  by  defendant  in  similar  work 
for  six  or  seven  yeati^  and  was  familiar  with  the 
vrork,  and  with  its  exposures  and  dangers.  Held, 
that  defendant  was  not  liable. 

Appeal  from  circuit  court,  St  Clair  county. 

Action  by  Helena  A.  Fisher,  as  adminis- 
tratrix of  the  estate  of  George  Fisher,  de- 
ceased, against  the  Chicago  &  Qrand  Trunk 
Bailway  Company,  to  recover  damages  for 
the  wrongful  death  of  her  husband,  who  was 
drowned  while  in  the  employ  of  defendant 
company.  The  court  directed  a  verdict  for 
the  defendant,  and  plaintiff  appeals. 

James  X.  Coe,  fer  appellant.  S.  W,  Med- 
daught  for  appcdlee. 


Chahplin,  J.  In  the  summer  of  1885  the 
Chicago  Sn  Grand  Trunk  Bailway  Company 
were  engaged  in  building  a  slip  in  the  waten 
of  the  St.  Chilr  river,  in  the  city  of  Port  Hu- 
ron.  This  slip  was  constructed  by  driving 
piles  in  the  usual  manner;  securing  them  by 
ties  and  bolts,  and  sheeting  up  the  outer  side. 
In  prosecuting  the  work,  two  pile-drivers 
were  used,  and  a  small  scow  constructed  for 
the  purpose  of  transporting  piles,  and  fwtlie 
workmen  to  stand  upon  in  securing  and 
sheeting  up  the  slip.  In  the  center  of  this 
scow  was  a  small  derrick,  used  to  assist  the 
workmen  in  handling  the  piles.  There  were 
lUso  two  small  boats  used  in  connection  with 
the  work,— one  a  yawl-boat,  and  the  other  a 
bunty,  about  16  or  18  twA  in  lengtb.  4  feet  in 
width,  flat-bottomed,  and  propelled  by  scull- 
ing from  either  end.  The  scow  above  men- 
tioned was  moved  from  place  to  i^aoe  with 
pike  poles  in  the  hands  of  Uie  workmen.  On 
the  morning  d  the  4th  of  August,  1U8S,  one 
of  the  pile^rivers  was  anchored  at  a  point 
where  the  workmen  were  engaged  in  driving 
pilei,  and  it  lay  at  right  angles  to  the  row  of 
idles,  and  across  the  'current  of  the  river. 
There  were  at  this  time  four  men  upon  the 
scow,  who  had  been  a  short  distance  below, 
and  laden  the  scow  with  some  square  timber, 
to  be  used  upon  the  row  oi  piles  above  the 
pUe-driver.  A  short  time  before  12  o'clock 
the  men  were  engaged  in  taking  the  scow 
around  the  rear  end  of  tlie  pile-driver.  In 
doing  80,  tbqr  paned  along  the  loww  side  of 
the  pile-driver,  until  the  scow  projected  about 
half  Its  distance  pest  the  rear  end,  vhen  a 
line  from  the  pile-driver  was  made  fiat  to 
a  timber  In  the  forward  part  <d  the  scow, 
and  two  of  the  men  pulled  in  upon  the  line, 
and  the  third  took  in  (he  slack;  and  Fisher, 
being  upon  the  scow,  went  back  with  a  pike 
pole,  to  push  off.  The  efforts  of  the  men 
pulling  upon  the  line  caused  the  forward  part 
of  the  scow  to  swing  towanls  the  rear  of  tite 
pile-driver;  and,  as  the  corner  of  the  driver 
operated  as  a  fulcrum,  the  rear  end  of  the 
scow  swung  off  at  the  same  time.  WillUuu 
Powers,  who  was  upon  the  piie^rlver,  was 
the  only  eye-witness  who  testified  as  to  tlie 
manner  in  which  the  accident  occurred.  His 
testimony  was  as  foliowB;  "Question,  Wliat 
was  he  doing?  Antwer.  He  was  shoving 
this  float  around  the  end  of  the  pile-driver. 
He  had  a  pike  pole  in  his  hand.  Standing  on 
the  scow,  with  the  end  of  the  pike  pole  on 
the  pile-driver.  He  was  on  the  lower  end. 
There  was  two  or  three  otlier  gentlemen  there. 

What  caused  him  to  fall  in?  A.  I  think 
the  pike  pole  slipped, — stuck  in  tlie  timber 
and  slipped  out;  and  I  think  lie  overbRlanced 
himself,  and  fell  in.  Q.  What  was  done  to 
try  to  rescue  him.  A.  Well,  I  went  out  and 
threw  blm  a  plank.  The  plank  did  not  reach 
him;  so  I  jumped  in  the  boat,  and  went  out 
to  get  him.  Joe  Le  Bow  and  I  went  out." 
Mr.  Bethone,  one  of  the  men  who  was  pulling 
in  the  line,  heard  the  cry  that  Fisher  had 
fallen  overboard,  and  ran  around,  expecting 
to  pull  him  upi  but  by  the  time  he  got  thoce 


Digitized  by 


Mteb.) 


FABBIN6T0IT  V.  SMITH. 


927 


Fisher  was  10  or  12  feet  away, — o&rried  down 
by  the  stiff  current  of  tbe  river,  whicb  was 
pretty  strong  there.  When  he  first  saw  htm 
in  the  water  the  pole  was  under  his  left  arm. 
The 'gravel-boat  was  not  at  hand,  It  having 
been  taken,  by  direction  of  tbe  foreman,  to 
get  some  piles  which  were  fonr  or  five  hun- 
dred feet  distant.  The  other  small  boat  was 
tied  In  the  slip,  about  100  feet  away,  and 
Powers  and  Le  Bow  ran  and  got  into  It,  and 
attempted  so  rescae  Mr.  Fisher  from  drown- 
ing. Th^  had  succeeded  in  getting  within 
8  or  10  feet  of  him.  when  he  sank  from  their 
sight,  and  was  drowned. 

Plaintiff  was  appointed  administratrix  of 
his  estate,  and  brought  this  suit  to  recover 
damages  from  the  defendant  for  his  dotth. 
It  appeared  In  the  testimony,  and  was  not 
disputed,  that  Fisher  had  been  In  tiie  employ- 
ment of  the  Grand  Trunk  Bailway  f«  six  or 
seven  years,  and  had  been  engaged  in  the  same 
and  similar  work  as  he  was  at  the  time  he 
was  drowned.  That  he  had  worked  upon 
a  scow  of  rimilar  construction,  although 
smaller,  and  was  fiimillar  with  the  work  for 
which  he  was  employed,  and  with  Its  expos- 
nres  and  dangers,  which,  whatever  their  nat. 
nre,  were  open  and  apparent. 

The  duty  ot  the  defendant  towards  the  de* 
ceased,  and  the  violation  of  that  duty,  are  al- 
leged In  the  plaintiff's  declaration  as  foUows : 
"And  plaintifE  avers  that  the  location  of  said 
slip  or  landing  at  the  place  aforesaid  was  in 
a  dangerous  place  for  men  to  work, — one  of 
great  hfuard,  aa  workmen  engaged  in  the 
construction  of  said  slip  or  landing  were  liar 
ble  to  fall  into  the  said  river,  and  luble,  from 
the  nature  and  charaoto:  of  tbe  work  required 
of  such  workmen,  under  tbe  drcnmstances, 
to  be  knocked,  brushed,  pitched*  or  tossed 
into  the  river  and  be  drowned,  unless  proper 
vigilance  was  kept  over  the  men,  and  proper 
appliances  were  constantly  k^t  on  hand  to 
rescue  any  who  might  fall  or  otherwise  get 
into  the  river,  from  tlie  nature  and  danger- 
ous chu^cter  of  the  employment;  all  of  which 
WHS  then  and  there  known  to  defendant. 
Yet  tlie  said  defendant,  not  r^rding  Its  duty 
In  that  behalf ,  and  not  using  due  care  to  keep 
workmen  from  falling  Into  tbe  river,  while 
eng^^at  work  on  said  slip,  and  not  keeping 
on  hand  proper  appliances  to  protect  and  pre- 
vent workmen  from  falling  into  tbe  river,  but 
were  negligent  in  that  behalf,  and  were  also 
negligent  in  not  keeping  on  hand  the  proper 
boats,  floats,  or  any  other  means  or  devices 
thai  could  be  readily  used  to  save  from  drown- 
ing any  of  the  workmen  who,  while  employed 
In  and  about  said  work,  might  fall  and  did 
tell  into  said  river."  And  it  Is  further  al< 
leged  that  deceased,  while  using  due  care, 
was  by  and  through  such  neglect  of  duty  on 
the  part  of  defendant,  drowned. 

At  the  close  of  the  plaintiff's  testimony  the 
court  directed  a  verdict  for  tbe  defendsnt,  on 
the  ground  that  from  the  evidence  it  appeared 
that,  whatever  risks  there  were  In  regard  to 
the  employment,  th^  were  not  concealed, 
but  were  open  and  visibleb  and  known  to  the 


deceased ;  and  that  he  must  be  deemed  to  have 
accepted  and  continued  in  the  employ  with 
reference  to  those  known  risks.  We  think 
the  court  was  fully  Justified  in  so  holding. 
Swoboda  v.  Ward.  40  Mich.  423;  Balle  v. 
Leather  Co.,  41  N.  W.  Bep.  216;  Kean  v. 
Kolling-Mills,  (Mich.)  33  K.  W.  Bep.  399; 
Melzer  v.  Car  Co.,  (Mich.)  42  K.  W.  Bep. 
1078;  Berger  v.  Bailway  Co..  38  K.  W.  Sep. 
814;  Woods  v.  Bailway  Co.,  40  W.  Bep. 
610.  Judgment  must  be  affirmed.  Theother 
justices  concurred. 


Fabbihgton  et  ah  v.  Smtlh. 
^upmne  Court  cf  MicMgan.  Nov.  8,  JSBk) 

SAI.B— RlBOlSSION. 

When  goods  are  bought  as  correspondlDg  to 
BompleB,  and  so  appear,  a' reasonable  del^r  in  ex- 
amining is  proper;  but,  when  tbey  are  not  mp- 
posed  to  conform  to  sample,  great  promptness  is 
required  on  the  part  of  the  vendee  botb  la  exam- 
ining uid  resoltidlog  the  sala  with  b»  little  delaj 
as  toe  oaoal  methods  of  business  will  permit. 

Appeal  from  olronit  ooart.  Wayne  county. 

Acuon  by  Harvey  Farrlngton  wid  others 
against  Barclay  Smith,  to  recover  the  price 
of  goods  sold.  Judgment  for  defendant,  and 
I^intlffs  appeal. 

Frank  F,  WiUianUt  (CAot.  K.  Latham,  of 
counsel,)  forappellants.  JamuH.  Brewiter, 
for  appellee. 

Oakpbsll,  J.  In  November.  1886.  plain- 
tiffs,  a  tea  firm  of  Kew  York,  through  Ur. 
Schuyler,  their  Detroit  agent,  received  and 
filled  an  order  from  defendant  for  two 
kinds  of  Japan  tea,  in  half  cheets;  5  half 
diesta  and  12  boxes,  of  20  pounds  each,  of 
tea  billed  as  Formosa,  of  f  our  differeut  prices, 
ranging  from  25  to  35  cents  a  pound;  4 
half  ehesta  of  Gongon,  at  and  SO  cents  a 
pound;  and  11  boxes  of  Congf)n,of  20  pounds 
each,  1^  24  ai^  S2  cents  a  pound.  The  whole 
blU  amounted  to  S859.21.  due  March  24. 1887. 
Tbe  Japan  tea  amounted  to  984.  The  tea 
was  at  onoe  shipped,  and  reached  Detroit  in 
a  few  days.  When  the  draft  was  drawn  for 
payment  at  the  end  of  four  months,  defend- 
ant refused  to  pay  it  by  a  letter  which  stated 
be  bad  still  on  hand  almost  tbe  entire  bill; 
that  he  had  informed  plaintiff's  agent  twice 
in  regard  to  the  goods,  more  es{mdaUy  the 
English  breakfast  and  Oolong,  that  tbey  did  . 
not  come  up  to  what  they  were  represented 
to  be;  that  he  had  bad  both  English  hre&kr 
fast  and  Oolong  roturned  as  not  lit  to  steep. 
He  asked  for  advice  what  to  do.  This  letter 
makes  no  reference  to  Japan  tea,  and  makes 
no  dlBcrimlnatlon  among  the  other  kinds  at 
all  definite.  It  makes  no  offer  to  pay  for  any- 
thing. The  bill  contained  a  printed  notice 
that  all  claims  for  damages  or  deduction  were 
to  be  made  immediately  after  receipt  of  goods. 
On  the  trial  mwt  of  the  material  facta  were 
disputed.  Defendant  datmed  that  the  order 
was  given  on  samples  which  wero  represents 
;  ed  by  Schuyler,  the  agent,  to  correspond  with 
those  in  defendant's  stock  on  sale.  He  also 
claims  that  within  a  very  short  time  after  the 
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goods  arrived  he  sold  a  20-pound  box  to  one 
Alexander,  and  another  to  one  Thorn,  which 
were  returned  as  not  up  to  the  standard. 
The  testimony  Is  not  very  definite  in  identi- 
fying ttiese.  Defendant  sold  all  the  Japan 
tea  without  complaint.  He  aaya  mure  or  less 
complaint  was  made  about  some  other  tea. 
He  further  testiQes  that,  after  being  fully  In- 
formed about  the  complaints  of  quality,  and 
after  he  claims  to  have  notified  Schuyler  of 
the  difficulty,  he  sold  a  part  of  the  tea  to  cus- 
tomers. 

Bearing  In  mind  the  fact  that  there  were 
several  different  grades  and  prices  of  each 
kinil  of  ten,  it  is  noticeable  that  there  Is  no 
testimony  which  fixes  how  much  of  each  kind 
was  disposed  of,  and  how  much  remained  on 
band.  Allowing  defendant's  asserted  right 
to  be  relieved  from  paying  for  all  he  did  not 
sell,  no  criterion  is  furnished  for  getting  at 
any  result.  Whatever  difiBculty  may  have 
existed  concerning  items  of  sale  and  items  of 
return,  the  description  of  what  was  left  on 
hand  was  possible  and  necessary.  The  de- 
fendant had  the  duty  laid  on  blm  of  finding 
out,  with  no  unreasonable  delay,  the  quality 
of  the  teas.  As  soon  as  complaints  arose  it 
was  his  duty  to  investigate  at  once,  and  to 
make  up  bis  mind  what  he  would  do.  He 
had  no  ri^iht  to  offer  tbem  for  sale  thereafter, 
and  Ht  the  same  time  repudiate  the  bargain. 
What  he  sold  before  being  led  to  suspicion 
would  nut  affirm  the  purchase  for  the  Temain- 
der;  but  ft  was  his  business  to  make  no  fur- 
ther sales  except  on  his  own  aooount,  and  it 
w»s  his  duty  to  notityplaintiflb otonoe  of  his 
decision. 

We  shall  not  undertake  to  pass  upon  dis- 
puted facts.  It  Is  doubtful,  on  his  own  state* 
ment,  whether  he  gave  notice  to  Schuyler  of 
a  rescission  of  the  purchase,  and  Schuyler  de- 
Dies  it  altogether.  What  may  turn  up  in  an- 
other trial  we  shall  not  anticipate;  but,  un- 
less the  sales  made  after  the  alleged  repudia- 
tion are  more  fully  explained  than  tbe  record 
explains  them,  they  are  not  consistent  with 
such  repudiation.  The  letter  of  March,  1887, 
is  a  practical  assertion  that  tbe  whole  pur- 
chiise  was  wrong,  when  the  Japan  teas  had 
been  sold  without  reserve.  Among  other 
things,  the  court  below  told  the  jury  that, 
If  tliere  was  a  usage  or  custom  of  trade  not 
to  examine  such  goods  until  they  are  sold  to 
customers,  the  buyer  is  not  bound  to  malcean 
examination  of  the  goods  at  once;  but  if  they 
are  sold  in  the  ordinary  course  of  trade,  and 
then  examined,  that  might  be  regarded  as  a 
reiisonable  time,  and  notification  within  area- 
sonable  time  thereafter  would  be  sufficient. 
This  instruction  fs  not  abased  on  any  evidence 
thitt  such  a  custom  existed.  No  doubt,  when 
go<Kls  are  bought  as  corresponding  to  samples, 
and  so  appear,  a  reasonable  delay  in  examin- 
ing is  proper;  but,  when  It  Is  once  ascertained 
that  they  are  not  supposed  to  confonn  to  sam- 
ple, great  promptness  is  required  botb  in  ex- 
amining and  in  rescinding  with  as  little  delay 
u  the  usnal  methods  of  business  will  permit. 

The  court  also  called  the  attention  of  the 


Jury  more  than  onoe  to  $84  as  what  defend- 
ant had  received  on  sales.  That  sum  was  the 
price  of  the  Japan  tea  alone,  and  did  not  in- 
clude any  other  sales.  It  was  defendant's 
duty  to  show  wliat  tea  he  had  on  hand,  and 
of  what  kinds  and  prices.  This  he  failed  to 
do,  but  be  did  testify  to  sales  enough  allowed 
at  the  lowest  prices  to  considerably  enlarge 
the  verdict.  The  judgment  must  be  reversed, 
and  a  new  trial  granted.  The  other  JiuticeB 
concurred. 


Pboplb  v.  Moyeb. 
{Supreme  (Jourt     Michigan.  Nov.  8, 18SB.) 
CanaiTAX.  Law— Rekabu  or  ComniL— Evxdbhob. 

1.  On  the  trial  of  an  Indiotment  for  receiving 
stolen  goods,  the  prosecuUne;  attorney,  iu  <^eaitig 
the  case,  said  to  the  jiuy:  "One  reason  why  I  am 
more  prejudiced  aeainst  this  man  is  because  be 
has  oommltted  perjury  In  the  recorder's  court,  tor 
tbe  snrpose  of  asslBting  one  of  his  fellow  prisou- 
ere. "  Upon  objection  made  to  this  by  defendant's 
counsel.  Instead  of  rebuktuf  it,  the  court  re- 
marked: "ImuBtsaythatoonsiderableof  thattaaa 
come  under  my  own  notioe.  I  don't  see  how  joa 
are  foing  to  deny  that. "  Held  gross  error. 

3.  During  tbe  trial,  under  pretext  of  rebuttal, 
the  prosecutor  was  allowed  to  bring  in  tbe  min- 
utes of  defendant's  testimony  on  the  trial  of  ao- 
otber  person,  for  an  entirely  dutereot  crime,  in  the 
shape  of  a  long  and  rambling  oross-examinatlou 
upon  matters  Irrelevant  to  either  record;  tbe  pur- 
pose being  to  Injuriously  assail  defendaut's  gen- 
eral history,  and  to  infer  perjury  from  the  convio- 
tion  of  the  other  prisoner.   Held  error. 

Error  to  circuit  court,  Wayne  county; 
Wii,LiAH  Look,  Judge. 

A,  H.  MeDermoU,  for  appellant.  Bdtoard 
Minoekf  Asst.  Pros.  Atty.,  for  the  People. 

Gampbiell,  J.  Respondent  was  convi<^ed 
of  receiving  stolen  goods,  and  brings  the  case 
before  us  on  exoeptions.  The  trial  took  place 
nearly  two  years  ago.  and  tbe  exceptions 
were  settled,  under  the  statute,  from  the 
stenographer's  minutes,  the  judge  who  tried 
the  prisoner  being  out  of  office.  The  attor- 
ney general  very  justly  declined  to  argue  in 
favor  of  the  proceedings,  and  they  need  but 
brief  mention.  At  the  opening  of  the  trial 
the  prosecuting  attorney'sassistant,  in  charge 
of  the  prosecution,  said  to  the  jury:  "One 
reason  why  I  am  more  prejudiced  against 
this  man  is  because  he  has  committed  perjury 
in  the  recorder's  court,  for  the  purpose  of  as- 
sisting one  of  his  fellow  prisoners."  Upon 
objection  made  to  this  by  defendant's  coun- 
sel, instead  of  rebuking  it,  the  court  re- 
marked: "I  must  say  that  considerable  of 
that  has  come  under  my  own  notice.  1  don't 
see  how  jou  are  g<ring  to  deny  that.**  Fur- 
ther on,  during  the  trial,  under  pretext  o<  re- 
buttal, the  prosecutor  was  allowed  to  bring 
in  the  minutes  of  respondent's  testimony  on 
the  trial  oi  another  person,  for  an  entirely 
different  crimf,  in  the  shape  of  a  long  and 
rambling  cross-examination  upon  matters 
trrdevant  to  either  record,  and  only  allowed 
through  a  very  wide  extension  of  discretion, 
as  an  inquisition  into  witness'  life  and  doings. 
It  was  not  of  any  special  account  in  tbe  main, 
and  waa  not  concerning  tacts  which  oould  be 
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T^arded  u  admissible  proof  In  tills  case; 
while,  if  admissible,  it  could  only  have  been 
on  the  main  issue,  and  not  in  rebuttal.  The 
parpose  was  to  injuriously  assail  defendant's 
general  blstorr,  and  to  infer  perjury  from  tbe 
oonvlction  of  the  other  prisoner;  which,  of 
oourse,  could  not  be  done.  The  assertions 
of  the  prosecutor  and  their  indorsement  by 
the  court  are  too  plainly  illegal  to  need  com- 
ment. We  have  had  occasion  altogether  too 
often  to  condemn  the  failure  of  Justice 
brought  about  by  Ihe  reckless  conduct  of  offi- 
cers wlioee  sworn  duty  It  is  to  conduct  prose- 
cutions legally,  and  In  conformity  with  set- 
tled piinciples.  In  some  cases,  there  i:*  some 
apparent  palliation  In  tbe  excitement  of  a 
contested  trinl,  although  that  does  not  ob- 
viate the  mischief.  But  here  the  wrong  was 
done  In  making  tbe  opening,  and  before  any 
testimony  was  in.  and  when  the  prosecutor 
knew,  or  should  have  known,  in  advance 
what  his  case  was  to  be,  as  he  presented  it. 
Nothing  can  bring  more  contempt  and  sus- 
picion on  the  administration  of  justice  than 
the  failure  of  its  ministers  to  respect  justice. 
There  seems  to  have  been  testimony  of  a 
proper  sort  before  tbe  jury;  and  therefore 
the  prisoner  cannot  be  discharged  by  our 
order;  but  he  Is  entitled  to  a  new  trial,  the 
expense  and  delay  of  which  are  due  to  errors 
that  should  have  been  avoided.  The  verdict 
must  be  set  aside,  and  a  new  trial  granted. 
The  ottaw  justices  concurred. 


Fboplb  v.  Swinbfobd. 
(0uprtme  Oawrt  cf  MUi^gan.  Nor.  8,  IBM.) 

BVATH  AlTD  StATB  OtTICBBS— BsTOPFBL— BDBDBS 

or  Proof. 

1.  Defendant  was  appointed  by  the  governor 
■sone  of  the  oominluioDers  to  repreaeDt  the  state  at 
the  NewOrleuu  exposition,  and  tooollect  materialB 
lor  a  Btate  exhibit.  The  managers  of  tbe  ezpoBi- 
tion  sent  to  the  governor  their  draft  for  16,000  for 
the  pnrpo&e  of  getting  np  and  forwarding  the  ex- 
hibit. The  govemorlodorted  the  draft  over  to  de- 
fendant, who  Indorsed  It  over  to  the  treasurer  of 
the  commission.  One  thonsaod  dollars  of  this  sum 
was  turned  over  to  defendant  for  the  purpose  of 

Siting  up  an  exhibit  from  the  upper  penlnsnla. 
la  15,000  was  not  deemed  BoiDoieat  for  the  ex- 
hibit, and  tbe  oommlaslon  borrowed  an  additional 
amonnt,  which  the  state  paid,  under  the  dtreotlon 
of  a  legislative  act.  The  peninBula  exhibit  was 
prepared  hy  one  D.,  a  member  of  the  commission, 
since  deceased ;  from  whose  hooks  It  apiteared  that 
defendant  had  only  paid  him  1250  from  the  $1,000 
placed  in  his  haniu.  In  a  suit  ty  the  state  to  re- 
cover the  balance,  held,  that  derendant  could  not 
be  beard  to  say  that  the  funds  which  came  into  his 
hands  were  not  state  funds. 

2.  When  the  state  proved  that  the  $1,000  had 
been  placed  in  the  hands  of  defendant,  to  he  ex- 
pended for  a  apeoiflo  pnipoMi  and  the  defendant 
bad  refnaed  to  aooonnt  for  it,  the  harden  was  oast 
upon  him  to  ahow  that  It  had  been  so  expended,  or 
what  disposition  had  been  made  of  it. 

Error  to  circuit  court,  Marquette  county. 

Action  by  the  people  of  the  state  of  Michi- 
gan against  Alfred  P.  Swlneford  for  money 
bad  and  received.  Judgment  for  plaintiff, 
and  defendant  brings  error, 

A.  B.  Bldradge»  {B.  B.  O^om,  of  ooua- 
Vd48N.WJW.21— 59 


sel.)  for  appellant.  Butterfleld  ift  Ktmey, 
for  appellee. 

TjOno.  J.  The  defendant  was  appointed  a 
United  States  commiBsioner  at  tbe  New  Oi^ 
leans  exposition  In  the  yeai's  1884  and  1885. 
He  was  also  appointed,  by  the  governor  of 
this  state,  as  one  of  the  commissioners  to  rep- 
resent this  state  at  that  exposition,  and  to 
collect  the  materials  to  be  represented  there 
as  an  exhibit  on  the  part  of  the  state.  It  ap- 
pears that  the  managers  of  tiie  exposition  at 
New  Orleans  sent  to  Oov.  Begole,  then  the 
governor  of  the  state,  their  draft  for  *5,000, 
for  the  purpose  of  being  used  in  getting  np 
and  forwarding  an  exhibit  from  this  state  to 
that  exposition.  This  draft  came  toGov.B^ 
gole;  was  indorsed  by  him  over  to  defend- 
ant, Bwineford,  who  Indorsed  It  over  to  Mr. 
Kanter,  the  treasurer  of  the  commission  ap- 
pointed by  the  governor.  This  commission 
consisted  of  five  persons,  who  were  to  repre- 
sent the  state  at  the  exposition,  and  who 
were  charged  with  the  duty  of  looking  after 
the  exhibits  from  this  state,  and  of  raising 
money  for  that  purpose.  One  thousand  dol- 
lars that  came  from  the  maniigers  at  New 
Orleans  was  turned  over  to  the  defendant 
for  the  purpose  of  getting  up  an  exhibit  from 
the  upper  [teatnsuta.  The  money  received 
from  the  exposition  authorities  beingdeemed 
by  the  commission  entirely  inadequate  for 
the  making  of  an  exhibit,  they  applied  to  the 
people  of  the  state  fur  aid,  and  bonds  were  is* 
sued,  payable  within  30  days  after  the  legis- 
lature of  the  state  should  provide  money 
therefor.  These  bonds  were  signed  by  tbe 
defendant,  as  a  member  of  the  finance  com- 
mittee of  the  commission,  and  by  the  other 
members  of  that  committee,  and  bear  date 
October  7.  1884.  The  commissiim  held  the 
letter  of  Oov.  Begole,  approving  the  raising 
the  money,  and  promising  to  recommend  to 
the  legislature  the  appropriation  of  money  for 
the  liquidation  of  the  bonds.  The  legisla- 
ture, at  its  session  in  1885,  (Sess.  Laws  1885, 
p.  26,)  passed  an  act  entitled  '*An  act  to.pro* 
vide  for  the  payment  of  the  expense  of  the 
Michigan  exhibit  at  the  New  Orleans  expo- 
sition. "  This  act  appropriated  $10,000,  and 
authorized  the  board  of  state  auditors  to  au- 
dit and  allow  to  tbe  Michigan  commissioners 
to  the  New  Orleans  expoelUon  the  Bum  so  ap- 
propriated, ur  so  much  thereof  as  might  be 
necessary  to  pay  the  expenses  of  said  com- 
mission, and  Uie  auditor  general  was  directed 
to  draw  his  warrant  upon  the  state  treasurer 
for  the  amount  so  audited  and  allowed,  upon 
the  presentation  of  the  proper  vouchers,  cer- 
tifled  by  the  board  of  ^te  auditors;  but  pro- 
vided that,  before  any  such  appropriation 
should  be  paid,  the  bonds  Issued  by  the  com- 
mission, whlcli  bonds  amounted  to  SIO.OOO, 
should  be  presented  to  the  board  of  state  au- 
ditors for  cancellation.  This  act  took  Imme- 
diate effect,  and  was  approved  April  1.  1885. 
On  August  26th  following,  Mr.  Kanter, 
treasurer  of  the  commission,  presented  to  the 
state  board  of  auditors  bis  account  for  the 
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flxpenses  of  the  commissioo.  which  was  al- 
lowed at  98.934.67.  There  were  three  ex- 
hibits from  the  Lake  Superior  district, — the 
upper  peninsula.  Two  of  these  exhibits 
wera  prepared  and  furnished  by  the  Michigan 
Land  A  Iron  Company  and  the  Marquette  & 
Mackinac  UallroHd  Company,  without  ex- 
pense to  the  commission.  The  other,  the 
mineral  exhibit,  it  is  claimed  by  plaintiff, 
was  prepared  liy  M.  A.  C.  DavlB,  now  de- 
ceased, who  was  a  member  of  the  commis- 
sion,— appointed,  at  the  request  of  the  de- 
fendant, especially  for  that  purpose.  It  is 
claimed  further  by  the  state  that  the  defend- 
ant only  paid,  from  tlie  SI,000  placed  in  bis 
hands  for  the  purpose  of  these  Upper  Penin- 
sula exhibits,  the  sum  of  S250,  which  was 
paid  to  Mr.  Davis;  and  that  the  defendant 
still  retains  9750  of  this  fund.  It  is  also 
claimed  that  a  demand  was  niade  by  the  state 
upon  the  defendant  for  this  sum,  and  pay- 
ment refused,  before  suit  was  commenced. 
This  action  is  brought  to  recover  such  bal- 
ance. The  cause  was  tried  before  a  jury, 
and  the  state  had  judgment.  Defendant 
brings  error. 

Tiie  first  claim  made  by  the  defendant  is 
that  the  money  saed  for,  being  a  part  of  the 
95,000  appropriated  by  the  New  Orleans  ex- 
position for  the  furnishing  of  an  exhibit 
from  the  state  of  Michigan,  never  was  the 
waoney  of  the  plaintiff,  nor  did  the  plaintiff 
ever  acquire  any  such  interest  In  It  as  would 
authorize  the  plaintiff  to  demand  or  recover 
it.  It  appears  from  the  testimony  of  Got. 
Begole  that  the  moneys  were  sent  him  as 
governor  of  the  state,  and  that  he  indorsed 
the  draft  over  to  Mr.  Swineford.  who  indorsed 
it  over  to  Mr.  Kanter,  treasurer  of  the  com- 
mission. The  money  was  treated  as  a  part 
of  the  funds  which  the  state  wonld  expend  in 
making  exhibits  at  New  Orleans.  It  was 
Bot  deemed  safflclent  for  that  purpose,  and 
the  commission  borrowed  an  additional 
amount,  to  make  up  what  was  required. 
This  amount  or  deficiency  the  state  paid,  un- 
der the  direction  of  the  act  of  the  le^lature 
above  referred  to.  The  fund  coming  from 
TSvw  Orleans  waa  treated  by  ttie  oommisaion, 
of  which  the  defendant  was  a  member,  as 
atate  funds,  or,  at  least,  aa  a  fund  which  lese- 
ened  the  amount  which  the  state  was  to 
raise;  and  the  act  of  the  legislature  passed 
thereafter  recognized  the  acto  of  the  commis- 
sioners as  valid.  The  defendant  accepted  a 
place  on  that  commission,  and  acted  with  it; 
and  we  think  be  cannot  now  m  beard  to  say 
that  the  funds  which  came  into  hie  hands 
from  the  commission  were  not  state  funds. 
It  did  not  matter  wtother  the  91.000  was  a 
part  of  tlie  95,000  coining  from  the  inanagers 
at  Xew  Orleans,  or  from  the  sale  of  the  bonds 
which  the  defendant  and  the  other  members 
of  the  commission  issued.  It  was  a  part  ta 
a  general  fund  belonging  to  the  state,  and  to 
be  used  and  exiwnded  under  the  directiim  of 
a  commission  appointed  by  the  governor,  and 
whose  acts  were  afterward  recognized  as  val- 
id bj  an  act  of  the  legislature.  Xt  may  be 


true  that  the  governor  bad  no  power  or  au- 
thority to  appoint  such  a  commission;  but 
the  defendant,  having  accepted  the  appoint- 
ment, and  acted  under  it,  is  estopped  from 
making  any  such  claim,  at  least  after  the 
legislature  has  recognized  aoch  action,  and 
authorized  tbe  payment  of  the  balance  of  the 
expenses  incurred  by  them.  This  95.000 
was  a  gift  to  the  state,  to  aid  it  In  preparing 
these  exhibits,  and  tbe  governcv  had  author- 
ity to  accept  It  and  apply  it  to  the  purposes 
for  which  it  was  intended;  and  the  legislative 
act  is  evidence  that  tbe  legislature  approved 
the  action  of  the  governor  in  the  premises. 

Claim  is  also  made  that  there  was  no  evi- 
dence introduced  tliat  the  treasurer  of  tha 
commission  ever  presented  to  the  board  of 
state  auditors  the  bonds  for  cancellation,  or 
that  one  dollar  was  ever  paid  by  tbe  state  to- 
wards the  expenses  of  this  exhibit,  or  of  the 
commission.  In  this  the  counsel  for  the  d»- 
fendant  Is  in  error.  Some  evidence  was  giv- 
en of  the  fact,  as  shown  by  the  record  before 
us.  This,  however,  is  net  very  material  to 
tbe  issues  presented. 

It  is  also  claimed  by  defendant's  counsel 
that,  though  tbe  defendant  was  the  agent  of 
tbe  state,  and  this  was  state  money,  tbe  plain- 
tiff is  not  in  poeillon  to  claim  this  money. 
That,  if  tbe  defendant  Is  liable  at  all,  it  is  be- 
cause, as  an  officer  of  the  state,  he  lus  failed 
to  account  for  moneys  which  he  has  received 
to  disburse  as  such  officer.  Tbe  claim  is — 
First,  that  no  demaml  was  made,  and  the  de- 
fendiint  never  refused  to  account;  and,  feo- 
ond,  that,  under  the  provisions  of  section  303, 
How.  St.,  It  was  the  duty  of  tbe  secretary  of 
state  to  notify  the  defendant,  (he  being  an 
agent  of  the  state,)  and  also  the  board  of  state 
auditors,  to  me^  at  tbe  office  of  tbe  state 
treasurer  for  a  fln^  settlement;  and  tliat  if, 
upon  aucb  proceedings,  any  bahiiice  was 
found  due,  a  donand  for  payment  must  be 
made  therefor;  and.  upon  refusal,  the  attor- 
ney general  might  then  proceed  to  collect  the 
Imlance.  Testimony  was  given  on  the  trial 
by  Mr.  Hayden,  prosecuting  attomOT  for  3foiv 
quette  county,  that  in  June,  1886.  having 
heard  from  tbe  attorney  genend  about  the 
matter,  be  talked  with  Uie  defeuadant  upon 
the  subject  of  the  payment  of  these  moneys, 
and  the  defendant  protested  that  the  sUte 
had  nothing  to  do  wiUi  it ;  that  the  defendant 
referred  to  the  fsct  that  some  balanca  was 
demanded  of  him  by  tbe  state,  and  he  had  a 
notion  to  make  a  statement  of  the  expenses 
through  the  board  of  state  auditors.  It  ap- 
pears, further*  that  the  defendant  from  time 
to  time,  while  acting  upon  the  commisaion. 
drew  from  the  £u  nds  in  the  hands  of  the  oom- 
mission  certain  sums  of  mcmoy  for  expenses, 
which  were  charged  in  the  account  of  Mr. 
Kanter.  as  treasurer,  and  made  a  part  of  the 
claim  presented  and  allowed  by  ttie  board  ot 
state  auditors.  This  suit  was  oommenoed  in 
July,  1886.  and  defendant  never  presosted 
any  claim  to  the  board  of  state  audittna. 
Even  If  tlie  statute  referred  to  oonid  be  ap- 
^ed  to  the  pi'esent  caacj  it  SHflBclent^aiH 
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pears  tbat  the  defendant  refnsed  to  recognize 
the  state  as  interested  in  this  fund,  and,  on 
Joining  issue  In  the  case,  pleaded  the  general 
Issue,  denying  all  indebtedness. 

It  is  fiirtlier  contended  hy  defendant's 
counsel  that  if  the  defendantwas  responsible 
to  the  state,  and  not  to  the  New  Orleans  ex- 
ppaition,  for  the  unexpended  balance  of  the 
fl.OOO,  that  the  plaintiff  failed  to  malie  a 
case  which  justifled  the  charge  of  the  trial 
judge.  This  charge  Is  as  follows:  "Now, 
it  is  plain  to  see  that  the  plaintiffs  In  this 
case  cannot  ascertain  what  the  defendant, 
Swineford,  has  done  with  this  money.  The 
facts  are  entirely  within  his  knowledge. 
The  law  Is  reasonable,  and  does  not  require 
impossibilities;  andl  think,  when  a  party  who 
is  intrusted  with  money  to  use  for  a  spedflo 
purpose  fails  to  account,  or  refuses  to  ao< 
count,  for  it,  that  makes  a  priina  fade  case 
against  him,  for  the  donor  of  the  money,  or 
the  party  to  whom  It  belongs,  to  recover  it 
from  him.  It  seems  to  me  no  hardship  to 
say  to  him:  <The  facts  are  within  your 
knowledge,  and  you  can  know  whether  or  not 
you  liave  disposed  of  the  money  in  accord- 
ance with  the  provisions  of  the  trust,*  The 
other  party  cannot ;  and  it  seeras  to  me  fcliat  it 
is  clear,  under  those  circumstances,  that  the 
plaintiff  has  made  out  a  case  when  It  has 
shown  a  refusal  on  the  part  of  the  defendant 
to  account  for  the  traat  funds  under  those 
circumstances.**  This  charge  was  followed 
by  instructions  to  the  Jury  to  render  a  verdict 
for  $750,  with  Interest,  being  the  amount  re< 
ceived,  less  the  9250  paid  by  defendant  over 
to  Davis.  The  oase  was  presented  to  the 
court  and  jury*  upon  the  evidence  Introduced 

plaintiff;  the  defendant  not  offering  test!- 
mony,  and  he  not  teaUfying  tn  his  own  be> 
half.  The  ehai|^  as  given,  laid  down  the 
rule  that,  inasmuch  as  the  state  bad  proved 
the  91,000  in  the  hands  of  the  defendant  to 
be  expended  for  a  speeiQc  purpose,  and  the 
defendant  had  refused  to  aooount  for  it,  the 
burden  was  therefore  cast  upon  him  to  show 
tiiat  it  had  been  so  expended,  or  what  dispo- 
flltion  had  been  made  of  it.  The  deelazatlon 
eontadned  five  counts;  the  drat  three  setting 
out  the  clroumstanoes  of  the  defendant  re- 
ceiving the  money,  and  an  averment  that  be 
did  not  expend  it  as  was  hla  daty,  and  that 
he  refuses  to  account,  etc  The  fourth 
charges  a  conversion  of  the  whole  61,000. 
The  Afth  being  the  common  counts  in  as- 
tumpsit,  containing  a  count  for  money  had 
and  received.  PlaintlfTs  evidence  allows 
this  money  In  the  hands  of  defendant*  under 
an  arrangement  to  pay  it  over  to  aid  the 
upper  peninsula  exhibit.  The  exhibit  to 
which  it  was  applied,  if  at  all,  Is  tlie  miner- 
al, uid  it  is  shown  that  tliis  was  prepared  by 
Mr.  Davla,  and  the  question  is  raisetl  wlietli- 
er  the  defendant  ever  paid  more  than  the 
•2S0  towards  that.  This  9250,  it  is  conced- 
ed, the  defendant  did  pay.  How  far  rouat 
the  pltdntlff  proceed  to  make  its  case?  The 
defendant's  plea  was  a  denial  of  all  liability. 
The  general  lule  ia  that  the  party  boldlDg 


the  affirmative  of  the  issue  takes  the  onus  of 
proof,  and  that,  in  all  instances  where  the 
right  of  action  depends  upon  the  negative 
averment,  the  party  making  it  Is  charged 
with  the  burden  of  proving  it.  This  is  in 
obedience  to  the  rule  that  the  burden  of  proof 
is  upon  him  who  raises  an  issue  which  would 
be  defeated  if  no  proof  was  offered.  There 
are,  however,  a  multitude  of  instances  where 
only  sligtit  proof  of  the  affimative  of  the  is- 
sue is  necessary  to  throw  the  burden  of  prov- 
ing the  negative  upon  the  defendant;  and 
there  are  also  instances  where  the  law  pre- 
sumes the  atflrmative  of  the  issue.  In  an 
action  on  a  promissory  note,  the  mu'e  pro- 
duction of  the  note,  where  Its  execution  is 
not  denied,  is  sufficient  to  establish  the  plain- 
tiff's right  of  action;  the  law  presuming 
non.payment  from  the  fact  of  possession. 
If  the  defendant  sets  up  payment,  the  bur- 
den is  upon  him  to  prove  It  In  actions  up>  • 
on  book  debt,  the  rule  is  different;  and,  un- 
less a  settlement  is  shown,  and  the  amount 
due  liquidated,  under  the  hands  of  the  par- 
ties, the  plaintiff  is  not  only  compelled  to 
prove  his  account,  but  also  that  it  has  not 
been  paid.  There  are  also  exceptions  to  the 
general  rule  that  he  who  takes  the  affirma- 
tive at  an  issue  takes  the  burden  of  proof; 
as  where  the  declaration  sets  up  negative 
matter  essential  to  the  issue,  which  is  pecu- 
liarly within  the  knowledge  of  the  other  par- 
ty; and  the  general  rule  in  such  cases  ia 
stated  to  be  that  where  the  means  of  proving 
the  negative  are  not  within  the  power  of  the 
party  alleging  It.  but  all  the  proof  on  the 
subject  is  within  the  control  of  the  t^posite 
party,  who,  if  the  negative  Is  not  true,  can 
disprove  it  at  once,  tlien  the  law  presumes 
the  truth  of  the  negative  averment,  from  the 
fart  that  such  opposite  party  witbholdB,  or 
doea  not  produce,  the  proof,  which  Is  in  his 
hands.  If  it  exists,  tliat  the  negative  ta  not 
true.  2  Amer.  &  Eng.  Cyclop.  Law,  652« 
tit.  "Burden  to  Disprove  Negative  Avw^ 
ment;"  Railroad  Co.  v.  Bacon,  30  III.  347; 
Inanranoe  Co.  v.  Kearney,  16  Q.  B.  925: 
Rex  V.  Burdett,  4  Bam.  ft  Aid.  95;  King  v. 
Turner,  6  Maule  A  S.  206;  State  t.  Crowell, 
25  Me.  171;  State  v.  Llpseomh,  52  Mo.  82; 
Sheldon  v.  Clark,  1  Johns.  613;  State 
Bicheson,  45  Mo.  575.  I  am  satfsQed,  howw 
ever,  that  tbla  rule  cannot  be  of  unlveraal 
application,  but  tliat  each  case  muat  depend 
upon  its  own  peculiar  facta.  Was  the  conife 
in  error  in  applying  in  the  present  case? 
The  facts  proven  showed  the  money  in  hia 
hands  under  an  agreement  to  ap|i^  It  to  a 
speciflc  purpose;  and,  from  the  circamstan- 
ces  surrounding  the  case,  the  only  purpose  to 
wtiioh  it  could  have  been  applied  was  the 
payment  Over  to  Mr.  Davis  to  aid  the  mineral 
exhibit.  Davis  being  deceased,  his  books 
were  put  in  evidence*  showing  a  credit  to  the 
defendant  of  9250,  and  no  more.  The  only 
person  living  at  the  time  of  the  trial  who 
had  then  any  knowledge  or  information  aa  to 
whether  he  paid  the  balance  over  to  Davis 
was  the  defendant  himself.  The  dedaratlon 
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charged  him  with  retaining  it;  and  before 
the  action  was  commenced,  when  talked  with 
upon  the  subject  by  Mr.  Hayden,  he  not 
only  did  not  claim  to  have  paid  It  to  Davis, 
but  claimed  It  was  not  the  money  of  the 
state,  and  asserted  that  the  state  had  no  in- 
terest in  It,  though  be  had  thought  some  of 
making  out  an  account  for  expenses,  and 
presenting  it  to  the  board  of  state  auditors. 
He  did  not  know  whether  he  ought  to  or  not, 
but  would  see  his  attorney,  and  ask  him 
what  be  thought  about  it.  If  these  facts  did 
not  appear,  a  presumption  might  arise  that 
be  had  carried  out  the  trust  reposed  in  him; 
but  this  presumption  Is  removed  by  the  claim 
then  made  by  him,  and  it  now  clearly  appears 
that  the  only  means  of  proving  the  fact  of 
the  payment  rests  with  the  defendant  him- 
self. He  is  in  possession  of  foil  and  plenary 
proof  to  disprove  the  negative  averment,  and 
*  entirely  rebut  the  evidence  arising  from  the 
circumstances  suiTounding  the  case  adduced 
by  the  plaintiff  upon  thequestion.  It  would 
therefore  be  most  reasonable  and  just  that  he 
should  be  required  to  adduce  it,  or,  upon  bis 
failure  to  do  so,  to  presume  that  it  does  not 
exist;  which,  of  Itsetf,  would  establish  the 
negaUve.  Some  other  questions  are  raised, 
but  we  do  not  deem  them  of  importance,  and 
will  not  discuss  them.  The  court  was  not 
In  error  in  this  chanie,  and  tlie  Judgment 
must  be  afflrmedt  withoosts.  The  other  jiu- 
lioes  concurred. 


PiEBOE  8t  ah  V.  Griulbt  et  ah 
(Supreme  Court  of  SfUAigan.  Nov.  8, 188B.) 
Moktoaobs— Tsustee's  6u.b— Fobbclosurb. 

1.  Where  land  is  conveyed  to  a  truatM,  with 
power  to  enter  thereon  and  «eU  it,  upon  default  In 
{1m  payment  of  the  note  that  the  deed  was  given  to 
secure,  and  demand  of  the  holder  of  the  note,  a 
warranty  dead,  executed  bysnoh  tmatee  before  the 
happenioff  of  the  condition  precedent  to  bit  tight 
to  sell,  beiDg  in  violation  of  als  trust.  Is  absolutely 
void,  as  provided  by  How.  St.  Mich.  |  5533. 

8.  A  sale  under  a  power  In  a  mortgage,  which 
floea  not  purport  to  be  made  under  the  Btatute,  la  on 
Its  face  uiperfect,  and  does  not  cut  off  the  equity 
of  redemption,  nor  give  a  ri  ght  of  entry ;  How.  St 
M ioti.  S  7847,  proviaiDg  that  no  action  of  ejectment 
atiall  be  msdntained  by  the  mortgagees  to  recover 
tile  mortgaged  premises  until  the  tiue  thereto  shall 
have  become  absolnt*  by  a  forealMnrB  of  the  mort- 
gage. 

BaBSwooD,  O.  J.,  dlssmtlng. 

Appeal  from  drenit  ooort,  Huron  county; 
Watson  Bbach,  Judge. 

How.  St.  Uich.  §  7847,  proTjdM  that  no 
action  of  ejactment  shall  hereafter  be  o^n- 
^ned  by  a  mOTtgagee,  or  his  assigns  or  rep- 
resentatives, for  the  recovery  of  the  nuut- 
gaged  prem^MB,  until  the  title  thereto  shall 
have  become  absolute  upon  a  foreclosnre  of 
the  mortgage. 

Blbridge  F.  Baeon,  for  appellants.  Atkin- 
son.  Fanes  A  Wolcott,  for  appellees. 

Campbell,  J.  These  infants  bring  eject- 
ment for  their  portion,  as  heirs  at  law,  of  the 
estate  ot  Harriet  Fierce,  their  mother,  who 
was  daughter  of  the  original  patentee  Qeorge 


W.  Selph.  George  W.  Selph.  on  October  10, 
1859,  obtained  a  patent  from  the  United  States 
of  160  acres  of  land.  Included  in  four  40^cre 
lota,  where  four  sections  met,  no  two  l>eing  in 
the  same  section.  Two  of  these  40- acre  par- 
cels are  claimed  by  defendant  Griraley,  and 
this  action  is  brouglit  for  four-nintlis  of  this 
property.  George  W  Selph  died  In  1866.  and 
Harriet  Pierce  In  1871.  being  then  about  ^ 
years  old.  Charles  Selph,  a  brother  of  Har- 
riet Fierce,  and  one  of  George  W.  Selph*s 
heirs,  died  in  1881.  His  age  does  not  appear. 
Plaintiffs  inherited  one-ninth  from  him.  The 
defendants  set  up  claim  from  Jacob  Beeson, 
and  whatever  claim  of  right  they  have  de- 
pends on  hisaction.  On  September  20, 1858, 
before  tlie  patent  issued,  George  W.  Selph  ex^ 
ecuted  an  instrument  wldch  was  a  trust 
mortgage  to  Jacob  Beeaun,  trustee,  and  which 
plays  a  prominent  part  in  the  controversy. 
It  began  with  a  recital  that  Selph  was  in- 
debted on  a  note  running  to  Strother  M.  Bee- 
son  or  bearer,  for  S164.50.  payable  one  year 
after  date,  at  the  Michigan  Insurance  Com- 
pany Bank,  Detroit,  with  interest  after  ma- 
turity. If  unpaid,  at  10  per  cent.  Thereupon 
It  conveys  to  Jacob  Beeeoo.  as  trustee,  and 
to  his  heirs  and  assigns,  the  160  acres  re- 
ferred to.  **in  trust,  in  case  default  shall  be 
made  by  the  said  G«orge  W.  Selph,  his  heirs, 
executors,  or  administrators,  to  pay  the  said 
promissory  note  to  said  Strotber  M.  Beeson, 
or  the  beuer  or  holder  thereof,  bis  or  her 
executors,  administrators,  or  assigns,  accord- 
ing to  its  tenor  and  effect;  then  and  in  that 
case,  on  the  application  ot  the  said  Strotber 
M.  Beeson.  or  the  bearer  of  said  note,  his  or 
her  legal  representatives  or  assigns,  it  shall 
and  may  be  lawful  for  the  said  party  of  the 
seomd  part,  or  bis  personal  representatlveSt 
to  enter  mto  and  upon  all  and  singular  the 
premises,  etc.,  and  as  the  attorney  of  the  said 
party  of  the  first  part,  for  such  purposes  duly 
constituted.  Irrevocably,  in  the  name  of  said 
party  of  the  second  part,  his  executors  or  ad- 
mlntetrators,  or  in  such  other  manner  as  the 
s^  party  of  the  second  part,  or  his  legal 
representatives,  shall  Judge  bes^  to  sell  and 
dispose  of  the  same,  m  any  part  or  portion 
thereof,  and  all  right,  benefit,  and  equi^  of 
redemption  of  said  party  of  the  Qrst  part,  his 
or  her  heirs  or  assigns,  therein,  at  publicaue- 
tion.  at  such  time  and  plaee  as  tlie  party  of 
the  second  part,  or  hi .  l^al  representatives* 
may  deem  proper,  and  to  adjourn  said  sale 
from  time  to  time,  as  said  party  of  theseoond 
part,  or  his  legal  reprssentativea,  may  tblnl^ 
proper,  for  the  highest  and  best  price  the 
same  will  bring  In  cash;  ten  days*  public  niH 
tlce  having  be«i  previously  given  of  the  time 
and  place  of  such  sale,  by  advertisement  in 
one  of  the  public  newspHpen  printed  in  the 
dty  of  Detroit,"  etc.  The  remainder  of  the 
mortgage  provides  t<a  pigment  from  the 
proceeds  of  the  Strotlier  M.  Beeson  note  to 
him  or  the  bearer,  with  expenses  of  proceed- 
ings, and  the  balance  to  go  to  the  grantor* 
his  heirs,  ete.,  and  to  oonvcty  without  per- 
sonal oovenanfasi  so  as  to  be  *'a  peivetual  bar 
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in  Isw  and  eqaH?. "  But,  on  payment  o£  the 
note,  eto^t  to  reoonv^,  etc.  The  grantor 
was  to  keep  taxea  paid.  Tbere  waa  no  testi- 
mony or  Btipnlatlonaato  wfaali  became  of  tbls 
note*  or  who  owned  It.  It  was  conceded  of 
reocffd  "that  the  land  In  queeUon  In  this  case 
was  wild  and  nnoccnpl^  until  Auffust  30. 
V376,  when  the  defendants  went  Into  posses* 
aion."  The  taxes  appear  to  have  been  hb- 
aeased  as  non-resident,  and  paid  up  to  that 
time  by  Jacob  Beeson,  axceiit  two  years.  On 
August  26, 1876,  Jacob  Beeson,  in  hia  Indi- 
vidual capacity,  gave  a  full  warranty  deed  to 
Grtmley,  who  onained  his  posaeaslon  under 
it.  On  February  9. 1880.  a  deed  was  made 
by  Jacob  Beeson,  purporting  to  act  as  trus- 
tee, to  Philip  J.  Van  Dyke,  reciting  the  trust- 
deed  and  setting  forth  that  he  had  caased  the 
sheriff  d  Wayne  county  to  expose  the  prop- 
erty for  sale  at  aoeUon,  who  struck  off  the 
land  covered  the  mortage,  amounUng  to 
160  acres,  to  Van  Dyke,  for  tlie  sum  of 
•547.84,  as  the  highest  bidder;  and  that  he, 
as  trustee,  in  pursuance  of  the  sale,  thereby 
conveyed  to  Van  Dyke  the  property  which 
George  W  Selph  bad  therein  on  the  20th  of 
September.  1858.  This  deed  contains  no  r»> 
cit&ls  of  the  time  or  place  ot  sale,  and  Is  not 
signed  by  the  sheriff,  and  is  absolute  in  form, 
with  »o  period  of  redemption.  Van  Dyke 
conveyed  to  Grlmley.  Some  affidavlto  were 
produced  from  the  deputy-«berifl  and  the 
printer  of  the  notice  of  aale.  objection  to 
wliicii  WHS  made  in  connection  with  the  whole 
attempted  foreclosure,  as  nut  making  out  a 
valid  sale.  This  completed  defendants*  show 
of  right  against  plaintiffs,  and  the  court  be- 
low held  tliat  there  was  no  question  for  the 
Jury,  and  that  for  various  reasons  named 
Grimley  had  a  good,  legal  title,  as  against 
plaintiffs. 

The  instrument  given  to  Jacob  Beeson  was 
a  mortgage,  and  not  an  absolute  conveysnce; 
and  its  power  of  sale,  which  did  not  conform 
to  our  statutes,  could  not  authorize  tlie  equity 
of  redemption  to  be  cut  off  by  anything  short 
of  a  sate  in  equity,  or  one  in  all  respects  con- 
forming to  the  statutes.  Comstock  v.  How- 
ard, Walk.  (Mich.)  111.  Our  sUtutes  may, 
perhaps,  authorize  a  power  of  snle,  although 
ill  snuie  respects  variant,  to  be  carried  into 
effect  by  such  notices  and  proceedings,  and 
subject  to  such  conditions,  as  are  required  by 
law.  There  is  notliing  in  this  mortgage  re- 
pugnant to  the  forecluflure  stiitute,  except  as 
permissive,  and  it  would  by  its  terms  allow 
a  proper  advertisement  in  Huron  county. 
■with  the  additional  advertisement  in  Wayne 
county,  as  no  place  of  sate  is  made  impera- 
tive. The  introduction  of  powers  of  sale  into 
mortgages  waa,  as  is  welt  known,  a  device  to 
escape  redemption;  but  in  this  country,  from 
tlie  beginning,  the  legislatures  have  stepped 
in,  and  so  rogulated  the  sales  as  to  give  tliem 
proper  publicity,  and  usually  made  them  sub- 
ject to  some  reasonable  redemption.  As  in 
all  other  cases  of  remedy  by  act  of  the  party, 
ic  has  been  held  that  every  essential  provision 
of  law  shall  be  complied  with,  and  so  appear. 


Parties  may  add  to  these  conditions,  but  can- 
not dispense  with  them.  The  case  of  a  trust 
may  add  to, 'but  it  cannot  takeaway  from, 
these  conditions.  Where  the  trust  appears 
on  the  face  of  a  deed,  it  Is  notice  to  every  one 
of  the  trustee's  character  and  duties;  and  it 
is  declared  by  atatate  that  every  deed  In  vio- 
lation of  such  a  trust  shall  be  held  absolutely 
void.  How.  St.  §  5583.  When  Grimly 
bought  of  Jacob  Beeson,  in  1876.  this  instru- 
ment was  on  record,  and  was  Beeson's  only 
source  of  title,  if  he  had  any.  That  only  al- 
lowed him  to  enter,  not  merely  on  default, 
but  on  the  demand  at  the  owner  of  the  note. 
It  gave  him  no  personal  interest,  and  no 
power  to  convegr  without  demand  d  the  cred- 
itor to  foredose,  and  foreclosure.  His  wai> 
ranty  deed  was  void,  as  against  Selph  and 
his  heirs,  and  oonvegred  no  legal  estate  wliat- 
ever  While  it  might  operate  by  way  of  es- 
toppel agidnst  any  future-acquired  title  of 
Jacob  Bnson,  it  passed  no  present  title,  be- 
cause he  had  none  to  pass.  This  would  be 
true,  whether  it  is  regarded  as  a  deed  or  as  a 
mortgage.  Jacob  Beeson  never  acquired  any 
title  afterwards.  The  only  show  of  title 
Grimley  has  was  derived  under  Van  Dyke's 
deed.  While  he  was,  no  doubt,  honesUyaup- 
posing  he  had  a  title,  it  was  only  through  ig- 
norance of  the  record,  or  mistake  concerning 
its  legal  effect. 

The  Van  Dyke  title  amounla  to  nothing. 
As  a  foreclosure.  It  is  on  its  face  imperfect, 
because  it  does  not  purport  to  be  made  under 
tlie  statute.  It  therefore  did  not  cut  off  the 
redemiition,  and,  under  our  statutes,  gave  no 
right  of  entry.  How.  St.  g  7847.  Even  un. 
der  the  old  law  a  right  of  entry  by  mortgagee 
must  tie  exeroised  within  20  years.  Albright 
V.  Cobb.  34  Mich.  316. 

A  mortgagee's  possession  not  obtained  by 
license  of  the  mortgagor  is  tortious  and  be 
may  be  ejected.  Newton  v.  McKay,  30  Mich. 
880.  and  notes  to  Annd.  £d.  And  in  this 
case  the  admitted  facts  show  that  no  posses- 
sion was  ever  had  until  Grimley's  entry  in 
1876.  and  there  is  nothing  whatever  to  show 
a  license  to  him  or  Beeson.  Mere  absence  or 
talk  to  third  persons  about  abandonment 
cannot  amount  to  a  license  to  any  one  to  en- 
ter, and  if  there  were  any  evidence  here  of 
such  dealings  between  Selph  and  Beeson  as 
would  create  a  license,  which  I  think  cannot 
be  found,  it  would  have  been  for  the  July 
and  not  for  the  court. 

Jacob  Beeaon  was  not,  so  far  as  this  record 
shows,  interested  in  his  own  right.  No  power 
was  given  to  him  to  do  any  act  under  the 
mortgage  except  when  requested  by  the  owner 
of  tlie  note.  Tliat  note  was  outlawed  in 
1865,  and  there  is  no  testimony  indicating 
where  it  is  or  that  it  exists  at  all.  The  at- 
tempted foreclosure  in  1880  was  more  than 
20  years  after  the  note  became  due.  and  does 
not  purport  and  is  not  shown  to  have  been 
called  for  by  ttie  holder  of  the  note,  which  by 
the  lapse  of  20  years  is  beyond  the  presum- 
able, if  not  beyond  the  possible,  faculty  of 
aiding  or  justifying  resort  to  the  mortgage. 
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As  Jacob  Beeson  never  was  a  trustee  torecelve 
payment  of  the  note,  but  only  held  title  to 
the  mortgage  subject  to  the  holder's  order,  a 
sale  by  him,  not  authorized  by  the  credltori 
could  not  pMS  the  mortgage  toGiimloy,  even 
if  he  held  all  the  land  mortgaged.  But  the 
mortgage  sale  of  the  160  acres  was  made  in 
one  parcel,  for  one  sum,  and  Grfmley  pur< 
chased  only  80  acres.  It  would  be  impossible 
to  hold  him  an  assignee  of  the  moitgage,  had 
Beeson  purported  to  act  In  accordance  with 
the  terms  of  the  trust.  There  Is  nothing  In 
the  defense  which  In  any  way  interfraes  with 
plaintifts'  right  to  recover.  What  rights 
Orimley  may  have  In  the  improvements  are 
Qot  involved  in  the  present  records.  As  the 
UiaX  was  by  jury,  no  judgment  against  their 
verdict  can  be  entered  here.  The  judgment 
sbould  be  reversed,  with  coats,  and  a  new 
trial  granted. 

Chahplin,  Morse,  and  Loho*  JJ.t  con- 
curred with  Campbell,  J. 

Sherwood,  C.  J.,  (ditaentinff,)  Plaintiffs 
bring  ejectment  to  recover  an  undivided  one- 
fourth  of  320  acres  of  inndt  situate  In  the 
town  of  Sherman,  in  the  county  of  Huron. 
The  plaintiffs  are  infant  heirs,  and  the  suit 
is  brought  by  their  next  friend.  The  defend- 
ants pleaded  the  general  issue,  with  notice  of 
the  statute  of  limitutiuos.  and  filed  a  cUiim 
for  Improvements.  The  plaintiffs  then  re- 
quested a  finding  as  to  what  would  have  been 
the  value  of  the  land  if  no  improvements  had 
been  made.  The  cause  was  tried  in  the 
Huron  circuit,  before  a  Jury,  and  the  learned 
circuit  judge,  after  the  testimony  had  all 
been  given,  directed  a  verdict  for  the  defend- 
ants. The  plaintiffs  bring  error.  From  the 
record  it  appears  George  W.  Selph  located 
the  lands  September  20,  1858,  and  received 
his  deed  for  the  same  October  10, 1859.  ThHt 
Selph  died  in  1866,  leaving  three  children, 
Charles  Selph,  Mary  McLean,  and  Harriet 
pierce,  and  his  widow,  Nancy  Selph,  his  only 
heirs  at  law.  Tliat  Harj-iet  Pierce  was  the 
mother  of  George  W.  Pierce  one  of  the  plain- 
tiffs; that  Harriet  Pierce  died  in  1871,  leav- 
ing her  son  George  and  Harriet  E.  Miinford 
her  only  heirs  at  law;  that  Charles  Selph 
died  in  1881.  leavinfi  his  mother,  Kiincy, 
Mary  McLean,  and  the  plaintiffs  his  only 
heirs  at  law;  that  the  plaintiff  Mrs.  Harriet 
E.  Munford  is  now  18,  and  George  W.  Pierce 
is  20,  years  of  age.  It  further  appears  in 
tratlinony  that  the  value  of  the  land,  if  no 
improvements  had  been  made,  would  have 
been  $800,  and  that  the  improvements  in- 
crease the  present  value  of  the  land  93,000; 
that  the  land  was  wild,  and  unoccupied  by 
anyone,  until  July,  1876,  when  the  defend- 
ants went  into  possession,  and  have  ever 
since  been  in  possession,  claiming  title  there- 
to. From  the  record  it  further  appears  that 
on  September  20.  1858,  George  W.  Selph  ex- 
ecuted to  S.  M.  Beeson  a  promissory  note  for 
the  sum  of  8164.50,  payable  one  year  from 
date,  with  lU  per  cent,  interest;  and  on  the 


same  date  madeand  executed  to  Jacob  Beeson 
a  certain  instrument,  whereby  he  conveyed 
the  lands  in  question,  with  others,  in  trnst, 
upon  condition  that  upon  payment  of  the 
wnonnt  of  Ibe  note  and  interest  in  one  year 
said  Jacob  Beeson  would  reconvey  the  lands 
to  George  W.  Selph.  or  to  his  assigns,  and.  It 
default  was  made  in  snch  payment  to  the 
said  S.  M.  Beeson  of  the  said  note,  or  to  his 
as8igns,  or  bearer  of  the  note,  it  shonid  then 
be  lawful  for  the  aaid  Jacob  Beeson,  or  bis 
personal  reiHresentatives,  to  enter  upon  said 
lands,  and.  as  agent  of  George  W.  Selph,  and 
in  his  or  the  name  of  bis  assigns,  sdl  raid 
lands,  or  any  part  thweof,  and  all  right  to 
redeem  the  land  of  the  said  Selph,  or  ids  as- 
signs, at  public  auction,  at  such  time  and 
place  as  said  Jacob  Beeson,  or  his  assigns, 
might  deem  proper,  and  adjonm  the  sale, 
from  time  to  time,  as  he  might  desire,  on 
giving  ten  days'  notice  of  such  sale,  by  ad- 
vertisement in  one  of  the  newspapers  in  De- 
troit; and  out  of  the  proceeds  of  the  sale, 
after  paying  all  the  costs  and  expenses  thwe> 
of,  and  all  other  expenses  of  the  trust,  he 
should  first  pay  said  S.  M.  Beeson,  or  to  the 
bearer  of  said  note,  the  amount  due  on  the 
same;  and,  second,  pay  to  said  George  W. 
Selph,  or' to  bis  i-epresentatives  or  assigns, 
such  surplus.  If  any,  as  should  remain;  and 
it  is  further  declared  bysuch  instrument  that 
no  duty  should  rest  upon  the  purchaser  at 
such  sale  to  see  that  the  proper  application 
of  the  proceeds  thereof  should  be  made;  and 
the  said  Jacob  Beeson,  or  his  legal  represent- 
atives, in  the  name  of  the  said  George  W. 
Selph,  or  his  legal  representatives,  was  au- 
thorized to  make  and  deliver  deeds  of  the 
lands  sold  to  the  purchaser,  without  personal 
covenants;  and  such  sale,  it  was  agreed, 
should  be  a  bar  in  law  and  equity  against 
said  George  W.  Selph,  his  heirs  and  assigns, 
and  all  persons  thereafter  claiming  nnder 
him  or  them.  The  following  is  a  copy  of 
said  instrument: 

"This  indenture,  made  the  twentieth  day 
of  September,  eighteen  hundred  and  fifty- 
pl^ht.  between  George  W.  Selph,  of  Huron 
county,  Michigan,  of  the  first  part,  and  Jacob 
Beeson,  trustee,  of  Detroit,  party  of  the  sec- 
ond part,  witneaseth:  That  whereas,  the  said 
George  W.  Selph  is  justly  indebted  in  the 
sum  of  one  hundred  and  sixty-four  50-100 
dollars,  secured  further  by  a  promissory  note 
of  the  said  George  W.Selph,  dated  September 
20th,  1858,  for  the  sum  of  one  hundred  and 
sixty  four  50-100  dollars,  payable  to  Strother 
M.  Beeson,  or  bearer,  one  year  from  the  date 
hereof,  at  the  banking  office  of  the  Michigan 
Insurance  Company,  Detroit,  with  intereatat 
the  rate  of  ten  per  cent,  per  annum  after  ma- 
turity, if  said  note  sbould  not  be  promptly 
paid  when  due:  Now,  therefore,  these  pres- 
ents witnesseth :  That  the  said  party  of  Uie 
first  part,  in  order  to  secure  the  prompt  and 
punctual  payment  of  the  said  promissory  note 
above  mentioned,  according  to  its  tenor  and 
effect,  anil  in  consideration  of  the  sum  of  one 
dollar  in  band  paid  by  the  suld  party  of  the 
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second  part  to  the  said  party  of  the  first  part, 
the  receipt  whereof  is  hereby  acknowledged, 
have  and  do  by  these  presents  grant,  bar- 
gain, and  sell  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  forever,  alt  that 
certain  piece  or  parcel  of  land  situate,  lying, 
and  being  in  the  county  of  Huron,  state  of 
Michigan,  and  described  as  follows,  to-wit: 
The  soutli-west  quarter  of  south-west  quarter 
of  section  twenty-three,  and  south-east  quar- 
ter of  south-east  quarter  of  section  twenty- 
two,  itnd  the  north-west  quarter  of  north- 
west quarter  of  section  twenty-six,  and  north- 
east quarter  of  north-east  quarter  of  section 
twenty-seven,  of  township  tifteen  noith,  of 
range  fifteen  east,  containing  one  hundred 
and  sixty  acres:  To  have  and  to  hold  the 
said  premises,  as  described,  with  the  heredit- 
aments, tenements,  and  appurtenances  there- 
unto belonging,  to  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  forever,  in 
trust;  nevertheless,. to-wit,  in  trust,  in  case 
default  shall  be  made  by  the  said  George  W. 
Selph,  his  heirs,  executors,  or  administrators, 
to  pay  the  said  promissory  notetosaid  Stroth- 
er  M.  Beeson,  or  the  bearer  or  holder  thereof, 
or  his  or  her  executors,  administrators,  or  as- 
signs, according  to  its  tenor  and  effect,  then, 
and  in  that  caso,  on  the  application  of  the 
Bald  Strottaer  H.  Beeson,  or  ttm  bearer  of  said 
note,  her  or  his  legal  representatives  or  as- 
signs, It  shall  and  may  be  lawful  for  the  said 
party  of  the  second  part,  or  his  personal  rep- 
resentatives, to  enter  Into  and  upon  all  and 
singular  the  premises  hereby  granted  or  In- 
tended to  be,  and  ns  the  attorney  of  the  said 
party  of  the  first  part  for  such  purposes  duly 
constituted.  Irrevocably,  or  In  the  name  of 
said  party  of  the  second  part,  Ms  executors 
or  administrators,  or  in  such  other  manner  as 
the  said  party  of  the  second  part,  or  his  legal 
represenbitives,  shall  Judge  best,  to  sell  and 
dispose  of  the  same,  or  any  part  or  portion 
thereof,  and  all  right,  benefit,  and  equity  of 
redemption  of  said  party  of  the  first  part,  his 
or  her  heirs  and  assigns,  therein,  at  public 
auction,  at  such  time  and  place  as  the  party 
of  the  second  part,  or  his  legal  representa- 
tives, may  deem  proper,  and  to  adjoorn  said 
sale  from  time  to  time,  as  said  party  of  the 
second  part,  or  his  legal  represenUtives  may 
think  proper,  for  the  highest  and  best  price 
the  same  will  bring  in  cash,  ten  days'  public 
notice  having  been  pi^viously  given  of  the 
time  and  place  of  such  sale  by  advertise- 
ment in  one  of  the  public  newspapers  printed 
in  the  city  of  Detroit,  in  the  county  of 
Wayne  and  state  of  Michigan,  and  out  of 
the  proceeds  and  avails  of  such  sale,  and 
the  purchase  money  paid  thereon,  after  pay- 
ing all  costs  of  advertising  and  sale  there- 
of, and  making  all  proper  conveyances  to  the 
purchaser  or  purchasers  at  sucb  sale,  as 
aforesaid,  and  all  other  expenses  of  this 
trust,  shall  pay  unto  the  said  Strottier  M.  Bee- 
son, or  the  bearer  of  said  note,  he  or  his  ex- 
ecutors, administrators,  or  assigns,  all  such 
sum  or  sums  of  money  as  stmll  be  due  upon 
•aid  above  described  promissory  note,  on  ac- 


count thereof,  and  rendering  the  surplus,  If 
any  there  be,  unto  the  said  George  W.  Selph, 
his  heirs,  executors,  administrators,  or  as- 
signs; and  In  every  such  case  it  is  hereby  de- 
clared by  the  said  party  of  the  first  part  that 
no  duty  or  liberty  sliall  rest  on  the  purchaser 
or  purchasers  at  such  sale  to  see  to,  or  be  re- 
sponsible for.  the  application  of  the  purchase 
money;  and  the  said  party  of  the  second  part, 
or  bis  legal  representiitive,  as  attorney  for  the 
said  party  of  the  first  part,  for  such  purpose 
by  these  presents  duly  constituted,  irrevo- 
cably, or  in  the  name  of  the  said  party  of  the 
second  part,  or  his  legal  representatives,  or 
In  such  other  manner  or  form  as  may  t>e  le- 
gal and  proper,  shall  make  and  deliver  to  the 
purchaser  or  purchasers  at  such  sale  a  good 
and  sufficient  deed  or  deeds  of  conveyance  for 
the  same  In  the  law,  without  personal  cove- 
nants, which  sale,  so  to  be  made,  shall  be  a 
perpetual  bar  in  law  and  equity  against  said 
party  of  the  first  part,  his  or  their  heirs  and 
assigns,  and  all  persons  claiming  or  to  claim 
the  same  by,  through,  or  under  them,  or 
either  of  them;  and  upon  the  further  trust 
that,  after  and  upon  full  payment  of  consid- 
eration at  said  promissory  note,  the  fM  of  the 
recorder,  the  expenses  of  this  trast,  and  after 
and  upon  receiving  satisfactory  notice  from 
the  said  Strother  M.  Beeson,  or  the  bearer  of  ' 
said  note,  her  or  his  executors,  admlntstri^ 
tors,  ,  and  assigns,  the  said  party  of  theseoopd 
part  shall  con  vey  back  to  the  said  party  of  tiie 
first  part,  his  or  their  heirs  and  assigns,  the 
abovchdescrtbed  premises,  or  such  part  there- 
of as  shall  remain  unsold,  after  the  full  satis- 
faction and  discharge  of  the  trust  herein  first 
above  mentioned,  and  the  expenses  tliereof; 
and  the  said  George  W.  Selph.  the  party  of 
the  first  part,  foe  himself  and  his  heirs,  exeo- 
utors,  administrators,  doth  covenant  and 
agree  to  and  with  the  said  party  of  the  second 
part,  h^  heirs,  executors,  and  assigns,  that 
at  the  Ume  of  the  ensealing  and  delivery 
hereof  he  Is  well  seised  of  the  premises  above 
conveyed,  as  of  a  good,  sure,  perfect,  aliso- 
lute,  and  Indefeasible  estate  of  Inheritance  la 
the  law.  In  fee-simple,  and  has  good  right* 
full  power,  and  lawful  authority  to  grant, 
bargain,  sell,  and  convey  the  same,  In  man- 
ner and  form  aforesaid,  and  that  the  same 
are  free  and  clear  of  all  incumbrances  of 
what  kind  and  nature  soever,  and  the  above- 
bargained  premises.  In  the  quiet  and  peace- 
able possession  of  the  said  party  of  the  sec- 
ond part,  his  heirs,  executors,  administra- 
tors, and  assigns,  against  all  and  every  per- 
son claiming  or  to  claim  the  whole,  or  any 
part  thereof,  will  forever  warrant  and  de- 
fend; and,  furthermore,  that  George  W. 
Selpb,  the  said  party  of  the  first  part,  his 
heirs  and  legal  representatives,  shall  and  will 
pay,  or  cause  to  be  paid,  all  and  every  tax. 
and  assessment,  and  assrasments,  ordinary 
and  extraordinary,  that  have  been  already,  or 
that  may  be  hereafter,  levied  and  assessed'  up- 
on said  premises,  until  the  sura  or  sums  of 
money  hereby  secured  by  this  deedi  and  the 
expenBQS  of  tfahi  trust,  shall  be  fnlly  paid*  or 
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the  mid  prenifsea  be  sold  under  and  by  virtue 
hereof;  and,  in  case  of  any  proceeding  to  sell 
BHid  premises  under  this  trust-deed,  twenty 
dollars  shall  be  allowed  to  said  party  of  the 
second  part  by  the  siUd  party  of  tbe  first  part, 
in  full  for  his  personal  services  in  tbe  prem- 
ises. In  witness  whereof,  the  said  party  of 
of  the  Brat  part  hiis  hereunto  set  his  hand  and 
seal,  the  day  and  year  first  above  written. 
Gbobob  W.  S£lfh.  [l.  s.]  Jacob  Bkeson, 
Trustee,  [l.  8.3  Signed,  sealed,  and  deliv- 
ered in  presence  of  T.  U.  Hautwell,  £li6HA 
Tatlor,** 

It  further  appears  that  on  August  30, 1876, 
Jacob  Beeson  conveyed  tbe  Inuda  in  ques- 
tion by  WHTian^deed  to  tfaedefendant  Fran- 
cis Grimley,  and  on  the  same  day,  and  in  the 
same  manner,  conveyed  the  rest  of  the  lands 
covered  by  tlie  instrtunent  iibove  mentioned 
tb  Thomas  Clark;  that  on  Februiiry  9, 1880, 
Jacob  Beeson,  in  pursuance  of  a  foreclosure 
of  Ihe  instrument  given  by  Selpb  to  him, 
above  mentioned,  executed  a  deed  to  Philip  J. 
D.  Van  Dyke,  conveying  all  tbe  lands  de- 
scribed In  that  instrument,  under  sale  of  tbe 
same  made  at  Detroit,  after  advertisement  as 
provided  In  the  trust-deed;  and  that  on  the 
next  day  said  Van  Dyke  quitclaimed  tbe  lands 
to  said  Grluiley  described  in  the  deed  from 
Beeson  to  himself.  At  tbe  time  of  the  com- 
mencement of  this  salt  tbe  defendants 
claimed  title  to  the  lands  in  qnestion,  under 
the  foregoing  conveyances.  The  trust-deed 
gave  the  right  of  possession  to  Jacob  Beeson, 
on  default  of  payment  of  Selph's  note. 

Eight  errors  are  assigned  for  reversal  upon 
the  record,  and  all  were  relied  upon  in  tbe  ar- 
gument of  plaintifTs'  counsel.  Only  those 
bearing  upon  tbe  direction  of  the  verdict  need 
be  considered.  The  defendants,  in  putting 
ia. their  testimony,  offered  in  evidence  the 
deed  from  Jvob  Beeson  to  Van  Dyke.  This 
was  objected  to,  for  the  following  reasons: 
First,  tbe  mortgagee  named  in  the  mortgage 
had  conveyed  away  all  his  intt^rest  in  tbe 
mortgage  prior  to  the  commencement  of  tbe 
foreclosure  proceedings;  second,  the  mort- 
gage contained  no  valid  power  of  sale,  by 
virtue  of  which  the  mortgage  could  be  fore- 
closed by  advertisement;  third,  tbe  notice  of 
sale  was  not  published  in  Huron  county, 
where  the  land  was  situated,  as  required  by 
law;  fourth,  tbe  notico  of  SiUe  does  not  give 
the  name  of  tlie  assignee  of  said  mortg»ge; 
^t!i,  the  notice  of  sale  was  nut  published  12 
weeks,  as  required  by  law;  sixth,  tbe  land 
was  nut  sold  in  the  county  of  Huron,  where 
it  was  situated,  as  required  by  law,  but  in  the 
county  of  Wayne;  seoenth,  itdoes  not  appear 
thiit  the  foreclosure  was  made  on  tbe  applica- 
tion of  Strotber  M.  Beeson,  or  any  other  per- 
son entitled  to  have  said  mortgage  foreclosed ; 
eighth,  the  debt  fur  wliicb  said  mortgage  whs 
given  was  barred  by  tlie  statute  of  limitations ; 
ninth,  at  the  time  said  fureclosure  proceed- 
ings were  commenced,  tbe  mortgage  was 
barred  by  the  statute  of  liraitatiuns;  tenth, 
because  the  sale  was  not  made  by  the  proper 
peraon;  elevetith,  because  the  deed,  on  the 


foreclosure  of  the  mortgage,  was  not  executed 
by  tlie  person  making  the  sale,  as  required 
by  law;  ttoe^ftht  because  ttie  land,  although 
composed  of  four  distinct  tracts,  was  sold 
on  one  bid,  and  for  one  sum.  The  objection 
was  overroled  by  the  court*  and  the  plaintiffs 
excepted  to  the  ruling.  The  trust-deed  to 
Bwson  bad  already  been  placed  before  the 
joiy;  and  this  objectitm  and  exception  makes 
the  proper  construction  of  that  instrument 
necessary. 

Defendant  Grimley,  when  upon  tbe  stand 
as  a  witness,  was  asked  when  he  flrat  learned 
of  the  claimed  defect  in  his  title  to  the  kuid 
in  question;  and,  under  objection  by  plain-  . 
tiffs,  the  witness  was  allowed  to  answer. 
There  was  no  error  in  this  ruling.  It  ap- 
pears from  a  statement  contained  in  the 
charge  that  after  the  testimony  was  closed  it 
was  conceded  by  counsel  for  both  parties  that 
there  was  no  question  of  fact  for  the  jury  to 
pass  upon  in  the  case;  therefore  neither  par* 
ty  could  claim  error  ou  tbe  part  of  tbe  court 
for  directing  tbe  verdict  of  the  Jury*  whatev- 
er errors  might  be  insisted  upon  in  thedireo* 
tions  given. 

The  facts  being  uncontroverted,  the  ques- 
tions of  law  arising  therefrom,  as  given  in 
this  charge  of  tbe  court  in  directing  the  ver- 
dict, are  in  effect  so  many  findings;  and  I 
can  see  no  good  reason  why  they  may  not  be 
so  regarded.  The  following  is  the  charge  of 
the  court,  given  at  tbe  time  he  directed  the 
verdict  for  the  defendants:  "In  this  cause, 
both  counsel  have  said  to  me  that  they  con- 
ceive that  there  is  no  question  of  fact  for  the 
jury  to  pass  upon,  and  I  will  any,  also,  that 
I  am  of  that  opinion, — that  there  is  no  ques- 
tion of  fact  for  tbe  jury  in  this  case.  £  am  of 
the  opinion  that  the  conveyance  from  George 
W.  Selph  to  Jacob  Beeson,  trustee,  isamort- 
gage,  and  the  proceedings  to  foreclose  the 
same,  under  the  power  of  sale  therein,  were 
so  defective  as  to  be  of  no  avail  as  a  foreclos- 
ure; but  it  appears  from  the  uncontradicted 
testimony  that  Selpb  abandoned  bis  claim  up- 
on tbe  land  as  far  back  as  1860.  The  trans- 
action between  Beeson  and  Selph  is  clouded 
by  the  lapse  of  time;  and  it  would  be  draw- 
ing no  very  violent  inference  from  the  few 
facts  in  the  case  to  hold  that  Beeson  treated 
tbe  instrument  in  question  as  a  deed,  and 
Selph's  abandonment  of  the  land  as  satisfac- 
tion of  bia  debt.  If  that  inference  can  be 
fairly  drawn,  from  tbe  meager  facts  in  evi- 
dence,— and  I  am  of  the  opinion  that  it  can 
be,— it  would  follow,  from  Beeaon's  convey- 
ance to  Grimley,  that  Grimley's  entry  upon 
tbe  land  was  not  a  wrongful  entry,  and  that 
Grimley  was  entitled  to  notice  before  eject- 
ment was  brought.  It  may,  perhaps,  also 
follow  from  this  long,  undisturbed  holding 
by  Grimley  and  assumed  control  by  Beeson, 
that,  if  this  instrument  is  a  mortgage,  the 
remedy  in  ejectment  is  not  proper.  Tbe  ad- 
justment in  this  suit  of  tbe  claim  for  improve- 
ments, if  the  plaintiffs  should  recover,  would 
not  give  the  defendants  pay  for  tbe  mort- 
gage claim  which  was  acquired  by  tbe  eon- 
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▼eyaaoe  from  Beesoo.  If  tbis  instrument  is 
a  legal  or  equitable  mortgage,  ejectment  is 
not  tbe  remedy,  under  the  facts  developed  in 
this  case.  If  the  instrument  is  to  be  con- 
strued as  a  trust-deed,  the  plaintiffs  have  no 
remedy,  as  the  terms  of  the  power  of  sale 
seem  to  have  been  fairly  complied  with  in 
snch  sale  by  Beeson,  and  it  inures  to  Grim- 
ley's  benefit  You  are  therefore  directed  to 
And  a  verdict  for  the  defendants  in  this  case. " 

Defendant  Qrimley  was  sworn  as  a  wit- 
ness in  bis  own  behalf,  and  testified  that  he 
twught  80  acres  of  the  farm  in  July,  1876; 
that  he  was  not  acquainted  with  the  situa- 
tion of  the  title  at  tbe  time;  that  be  paid 
for  it,— gave  9200  down,  and  a  mort- 
gage on  another  piece  of  land  for  the  other 
•2U0,  and  paid  it;  that  the  mortgage  was 
due  in  a  year;  that  he  went  into  possession 
of  tbe  land  the  same  fall,  and  has  since  cleared 
the  land  all  up,  and  put  buildings  and  fences 
u)^on  it;  that  it  Is  all  cleared  and  well  im- 
proved, except  five  acres;  and  that  be  has 
paid  tiie  taxes  upon  it  ever,  since  be  bought 
it;  that  the  defendant  Joseph  Beitb  Is  his 
tenant  upon  the  farm;  that  he  went  In  the 
neighborlioodof  thelandin  1870;  that  Charles 
Selph  was  In  the  neighborhood  when  be  first 
went  there;  and  that  the  land  was  entirely 
animproved  when  he  bought  it;  that  he  saw 
Charles  frequently,  and  was  acquainted  with 
him  until  he  died,  in  1881;  that  Selph  lived 
about  three  or  four  miles  from  the  farm ;  that 
Charles  never  said  anything  to  defendant 
about  the  land,  or  the  title;  that  he ,knew  de- 
fendant Grimley  was  living  upon  the  land, 
and  claimed  title  to  it;  that  be  frequently 
saw  Charles  Selph,  and  talked  with  him  about 
the  land, — saw  bim  most  every  week.  The 
testimony  offered  by  the  defendants,  and 
which  is  uncontradicted,  as  well  as  that  on 
Uie  part  of  the  plaintiffs,  is  to  the  effect  that 
when  George  W.  Selph  located  tbe  land  in 
question  it  was  with  a  view  of  obtaining  tlie 
benefit  of  the  homestead  law;  that  he  built 
some  sort  of  a  shanty  upon  it,  and  made  a  few 
shingles  upon  it;  then  left  it,  and  went  to 
AVhite  Rock,  and,  abandoning  such  Inten- 
tion, went  to  S.  U.  Beeson,  and  obtained  the 
money  of  him  to  enter  the  land  in  question, 
and,  to  secure  the  mon^  thus  obtained,  sub- 
sequently gave  tbe  conveyance  referred  to, 
to  Jacob  Beeson;  that,  iifter  receiving  the 
patent  for  the  land,  George  W,  Selph  never 
gave  any  more  attention  to  it,  but  left  it,  wid 
went  away,  and  homesteaded  another  piece 
of  land,  saying  several  times,  and  on  differ- 
ent occasions,  and  to  different  pei-suns.  that 
lie  could  not  pay  for  the  land,  and  liad  given 
it  up;  and  said  he  did  not  cunsider  he  had 
any  claim  on  it  whatever;  gave  it  up  because 
lie  could  not  pay  for  it.  George  never  laid 
any  claim  to  it  after  Grimley  bought  it.  nor 
did  either  of  bis  children  or  grandchildren, 
for  a  period  of  over  27  years,  wlien  this 
suit  was  commenced  by  the  plaintiffs,  with- 
out ever  having  made  a  demand  for  the  pos- 
session. It  further  appears  that,  after  George 
W.  Selph  made  default  in  the  payment  of  his 


note,  Jacob  Beeson  paid  the  taxes  upon,  and, 
with  tbe  consent  of  Selph,  tuok  such  posses- 
sion of  the  land,  and  control  tlit-reof,  as  any 
person  could,  owning  thu  same,  where  the 
land  was  wild  and  unimproved.  Besides  pay- 
ing the  taxes,  he  asserted  his  title,  and  the 
right  of  posiieasion  which  his  trust^eed  gave 
him;  offered  theland  for  sale;  and,  believing 
that  said  deed  conveyed  to  him  the  land,  and 
tranaferiifd  to  him  tbe  title  thereto,  as  well  as 
the  right  of  possession,  sold  and  conveyed,  by 
full,  covenant,  warranty  deeds,  all  tbe  lands 
mentioned  in  Selph's  conveyance  to  him ;  and 
all  these  things  were  done  with  the  apparent 
knowledge  of  Selph,  and  with  his  consent; 
and  It  was  under  such  warranty  deed,  thus 
obtained,  that  defendant  Grimley  made  his 
purchase  of  theland  inquestion;  took  posses- 
sion of  the  same;  cleared  the  land;  brought 
it  under  a  high  state  of  cultivation;  erected 
thereon  a  valuable  set  of  all  kinds  of  farm 
buildings. — thereby  making  it  a  pleasant  and 
desirable  home.  This  was  all  done  with  the 
full  knowledge  of  the  plaintiffs  and  tlieir  an- 
cestors, through  whom  they  claim,  and  who, 
during  all  the.  time  tbe  dealings  were  had  and 
these  things  were  done,  lived  in  close  prox- 
imity to  the  land,  and  who  never  made  a  pro- 
test, or  pretended  that  they  bad  or  claimed 
any  interest  in  the  farm. 

Neither  is  it  pretended  by  any  one  of  the 
descendants  of  George  W.  Selph  that  Jacob 
Beeson  and  these  defendants  have  not  acted 
in  all  these  transactions  in  the  utmost  good 
faith,  and.  so  far  as  George  W.  Selph  is  con- 
cerned, with  his  expressed  wish  and  dwire, 
both  by  parol  and  in  writing;  and  the  ques- 
tion now  Is.  under  all  these  circumstances, 
should  this  trust-deed,  or  mortgage,  or  by 
whatever  name  we  may  coll  It.  be  so  con- 
strued as  to  defeat  tbe  undeistandings  agd 
unquestionable  Intentions  of  these  several 
parties,  whose  interests  have  been  involved 
so  many  years,  and  underwhoseaction.  if  not 
altogether  regular,  the  rights  and  equities  v£ 
the  defendants  in  this  property  have  grown 
up  and  matured  by  tbe  consent  of  plaintiffs, 
and  those  they  represent?  Shall  all  the  un- 
dtfrstandlngs  and  agreements  be  construed  to 
mean  just  what  the  parties,  and  their  heirs 
and  assigns,  intended  they  should  mean,  for 
more  than  30  years  after  tliey  were  had  and 
made,  and  which  have  secured  perfectly,  and 
to  the  satisfaction  of  all  the  parties  inter- 
ested, the  objects  intended  when  they  were 
had  and  made,  or  shall  the  hiding  of  this 
court  (because  in  some  similar  osse,  arising 
in  this  or  some  other  court,  though  not  en- 
tirely upon  the  same  state  of  facts,  it  has 
been  held  otherwise,  and  without  serious 
consequences  flowing  from  the  decision)  be 
such  as  will  not  only  destroy  the  intention 
of  such  agreement  and  understanding  of 
the  parties  to  them,  and  all  the  rights  and 
interests  arising  thereunder,  and  work  ab- 
solute and  irreparable  injury  to  the  defend- 
ants, in  their  old  age?  I  do  not  think  any 
such  result  is  necessary;  nor  does  the  law  re- 
quire any  such  sacrifice  to  be  wade,  whm 
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properly  administered.  The  law,  when  adju- 
dicated, becomcB  of  very  great  importance  in 
our  system  of  jurisprudence.  Its  stability 
rests  largely  upon  the  observance  of  such 
precedents,  and.  when  they  are  c-ontrolling, 
the  rights  and  equities  of  the  pai'ttes  must  be 
preser?ed;  and  in  any  ease  where  in  their  ap- 
plication this  cannot  be  done  they  cease  to 
become  precedents  governing  that  particular 
ease,  and  their  controlling  power  mfiy  well  be 
doubted. 

Bach  of  the  parties  in  this  case  have  sought 
to  fortify  their  positions  by  precedent autlwr- 
itleslo  tliis  court.  It  Is  the  contention  of  the 
plaintiffs*  counsel  that  the  conveyance  from 
8elph  to  Beeson  Is  a  mortgage,  and  nothing 
more;  that  the  1^1  title  to  the  land  de- 
Fcribed  therein  remained  in  Selph,  and  that 
the  conveyance  from  Beeson  to  Grimley  con- 
veyed no  title  to  the  latter,  and,  If  it  had  any 
effect  at  all,  it  could  only  operate  as  an  as- 
signment of  the  mortgage  to  Beeson,  and 
would  give  to  him  no  right  to  the  possession, 
and  therefore  Beeson  could  convey  no  such 
to  Grimley;  that,  under  said  conveyance  to 
Beeson  by  Selph,  the  title  of  the  latter  and 
his  heirs  could  be  divested  by  a  proper  fore- 
dosnre  of  the  mortgage,  rither  by  advertise- 
ment nnder  the  statute,  or  by  foreclosnre  in 
equi^;  that  the  statute  iii  this  matter  must 
pe  f  oUowed.  whatever  may  be  the  terms  of  the 
power;  that,  while  the  power  given  In  tlie 
instrument  may  impose  additional  obligH'- 
tioos,  it  cannot  vary,  or  modify,  or  tatce  away 
those  given  by  statute;  and  five  decisions  ot 
this  court,  viz.,  Batty  v.  Snook,  5  Mich.  231; 
Lee  V.  Mason,  10  Mich.  404;  Doyle  v.  How- 
ard, 16  Mich.  264;  Hoffman  v.  Harrington, 
33  Mich.  392;  Hazeltine  v.  Granger.  44  Mich. 
508, 7  N.  W.  Rep.74,  —are  cited  to  sustain  these 
views,  besides  several  others,  from  different 
states.  On  the  other  hand.  It  is  claimed  by 
counsel  for  defendants  that  the  instrument 
under  consideration  is  something  more  thana 
mortgage;  that  it  has  every  element  of  a  deed; 
that  "it  conveys  and  warrants  an  absolute 
title  in  fee-simple  to  Beeson,  as  trustee,  hts 
heirs,  executors,  administrators,  and  assigns. 
It  warrtints  the  quiet  and  peaceable  posses- 
sion of  the  land  in  Jacob  Beeson,  trustee,  his 
heirs,  executors,  administrators,  and  assigns. 
It  provides  that  the  conveyance  is  in  trust 
to  secure  the  payment  of  his  note  to  Strother 
M.  Beeson.  It  appoints  J^acob  Beeson,  gran- 
tee, Ills  attorney  irrevocably,  to  sell  and  con- 
vey the  premises  for  that  purpose,  and  di- 
rects the  manner  of  advertisement,  but  leaves 
in  the  diRcretion  of  the  trustee  all  other 
matters  pertaining  to  the  sale.  It  provides 
that  the  sale  thus  made  'shall  be  a  perpetual 
bar,  in  law  and  equity,  against  said  party 
of  tlie  first  part,  his  or  Iheir  heirs  and  as- 
signs, and  ail  other  persons  claiming,  or  to 
claim,  the  same  by,  through,  or  under  them, 
or  either  of  them.'  It  provides  that  the  sur- 
plus, if  any,  arising  from  such  sale  shall  be 
paid  to  the  grantor,  George  \V.  Selpti.  It 
also  provides  that,  if  any  of  the  land  is  left 
after  the  note  is  paid,  it  should  be  conveyed 


back  to  him.  It  does  not  contain  the  ordi- 
nary defeasance  clause  found  in  mortgages." 
And,  while  the  defeasance  clause  is  not  con- 
clusive, they  submit  it  affords  proper  matter 
for  consideration  in  the  construction  of  the 
instrument,  which  they  affirm  was  sufficient 
to  pass  tile  title  to  the  land  to  /acob  Bee- 
son, as  trustee;  and  that  the  manifest  in- 
tention  of  the  parties  was  to  eonstitute  a 
fund,  or  means  of  ready  payment,  from  which 
to  satisfy  the  note  given  to  S.  M.  Beeson,  it 
It  was  not  paid  at  maturity,  or  to  place  aueb 
fund  or  means  beyond  the  control  of  dther 
party;  that  the  fact  that  the  Instrument  pro- 
vides  for  a  reconveyance  of  the  land  left, 
after  paying  the  note  and  completing  the 
trust,  tends  strongly  to  show  that^  as  th^ 
understood  and  intended  the  effect  of  the 
same,  a  reconveyance  would  be  necessary  to 
reinvest  Selph  with  the  title,  and,  with  this 
understanding  by  Selph,  he  abandoned  It  as  a 
homestead,  and  took  up  other  hinds  npon 
which  to  make  his  home;  that  not  only  did 
the  instrument  pass  the  title  to  Jacob  Bee- 
son, but  It  was  intended  itahould  by  the  par- 
ties. Such  is  the  contention  of  the  defend- 
ants. 

This  court  held,  in  Wetherbee  t.  Green, 
22  Mich.  321.  that,  "when  a  deed  absolnte  is 
given  to  secure  a  debt,  the  purpose  generally 
Is  to  vest  in  the  grantee  a  larger  power  of 
control  and  disposition  than  he  would  have 
by  statute  (Conip.  Laws,  g4fil4)  under  an  or- 
dinary mortgage;  and  we  are  not  prepared  to 
say  tliat  ttie  stitute  which  forbids  ejectment 
by  mortgagees  before  foreclosure  was  in- 
tendeil  to  reach  a  case  of  that  description.* 
The  same  question  was  to  some  extent  con- 
sidered in  Bennett  v.  Hobinson,  27  Mich.  26. 
In  that  case,  Decemlwr  23,  1867,  Bennett 
conveyed  to  Nichols  a  piece  of  land  by  war- 
ranty deed,  which  was  recorded  February  1. 
1B68.  September28, 1869,  Bennettand  Nich- 
ols entered  into  a  written  agreement,  by 
which  Nichols  agreed  tu  reconveythe  land 
to  Bennett  at  any  time  within  three  years, 
on  Bennett's  paying  his  indebtedness  to 
Nichols  and  one  Wlieeler.  This  agreement 
was  not  acknowledged  or  recorded.  May21. 
1870,  Nichols  quitclaimed  to  Koblnson,  Rob- 
inson having  no  notice  of  the  f^freempnt  to 
reconvey.  Bennett  gave  notice  to  quit,  and 
brought  summary  proceedings  to  recover 
possession.  This  court  said:  "There  is  not 
enough  in  the  evidence  to  show  that,  as  be- 
tween the  parties  tliemselves,  the  deed  was 
reduced  or  amounted  to  a  mortgage  on)y,  un> 
til  after  the  execut^n  of  tlie  agreement. 
Whether,  when  it  was  executed,  it  bad  the 
effect  to  make  the  whole  transaction  a  mort- 
gage only,  or  was  more  properly  a  contract 
for  a  resale,  we  need  not  determine,  since,  if 
the  transactions,  taken  together, then  amount- 
ed to  a  mortgage,  so  far  as  related  to  the 
right  of  redemption  and  tlie  necessity  of  fore- 
closure to  malte  an  absolute  title,  yet  it  was 
not  an  ordinary  mortgage,  leaving  the  right 
of  possession  in  the  mortgagor,  but  one 
which  placed  the  right  of  possession  in  the 
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grantee  or  mortgagee.  •  •  •  The  con- 
Teynnce  made  hy  Nichols  to  the  complainant 
operated  at  least  as  an  assignment  of  this 
mortgage.  If  It  were  only  such,  and  a  trana- 
fer  of  the  right  of  possession  before  vested  in 
Nichols."  So,  in  the' present  case,  I  think 
the  inafcrameut  cannot  be  regarded  as  an  or- 
dinary mortgage  only.  It,  by  express  terms, 
places  the  possession  and  right  of  possession 
in  Jacob  Beeson.  It  also  conveys  to  him, 
with  warranty,  the  title  to  the  property  in 
trust,  to  be  sold  by  him  for  the  purpcise  of 
paying  a  note,  and  then  provides  for  a  recon- 
veyance of  the  title  to  such  portions  of  the 
land  as  it  was  not  necessary  to  sell  to  raise 
money  to  pay  the  note;  and  afterwards  Bee- 
son  toolE  all  the  possession  he  could  take  of 
the  land,  bo  long  as  it  remained  wild  and  un- 
improved. He  assumed  control  of  It,  and 
paid  the  taxes  upon  it,  and  asserted  his  own- 
ership. It  was  formerly  held,  before  our 
present  statutes  upon  this  subject,  that  the 
mortgagee  was  owner  of  the  land  mortgaged, 
and  entitled  to  possession  until  Ms  estate 
was  defeated  by  redemption  under  the  de- 
feasance; that  the  mortgagor  could  not  bring 
ejectment,  but  must  resort  to  his  bill  in  eq- 
uity to  redeem,  in  order  to  regain  the  title  to 
his  property,  and,  In  a  case  like  the  present, 
where  a  party  conveys  his  property  to  an- 
other by  deed,  with  covenants  of  warranty, 
containing  all  the  elements  necessary  to  pass 
the  title  in  fee  absolute  to  the  grantee,  al- 
though it  includes  a  defeasance  by  which, 
upon  the  payment  of  a  sum  of  money,  the 
grantor  shall  become  entitled  to  a  reconvey- 
ance of  the  whole,  or  any  part  thereof,  I 
think  it  should  be  held  the  title  will  pass  to 
the  grantee,  notwithstanding  the  Instrument 
is  in  the  nature  of  a  mortgage;  and,  in  such 
case,  when  the  defeasance  includes  a  provis- 
ion giving  the  possession,  and  right  of  pos- 
session, to  the  grantee,  and  makes  him  a 
trustee,  and  authorizes  him  to  sell  so  much 
of  the  land  as  may  be  necessary  to  satisfy 
the  debt,  and  if.  In  pursuance  of  such  trust, 
he  makes  sale  thereof,  and  pays  the  debt,  the 
purchaser  at  such  sale,  if  valid,  will  take  the 
title  to  the  property,  freed  from  any  equity 
of  redemption  created  bythedefeaaance;  and, 
no  matter  huw  irregular  such  sale  may  be, 
and  whether  voidable  or  not,  neittier  the 
grantor  in  such  trust-deed,  nor  his  heirs, 
will  be  allowed  to  maintain  ejectment  against 
the  purchaser  at  such  sale;  but.  if  he  or  they 
wish  to  contest  the  validity  of  the  purchaser's 
title,  their  remedy  is  by  bill  in  equity  to  re- 
deem, when  the  equitable  rights  of  all  the 
parties  may  be  ascertained  and  protected. 
Adams  v.  Htevens,  49  Me.  862;  Bank  v. 
Yose,  23  Me.  98:  Dawson  t.  Hayden,  67  111. 
52;  Gnihiun  v.  Anderson.  42  111.  518;  Rail- 
road Co.  V.  Kennedy,  70  111.  366;  Goddard  v. 
Cue,  65  Me.  BUS;  Ingle  v.  Culhertaon,  43 
Iowa,  265,  273.  In  this  case,  sale  was  made 
of  the  entire  80  acres.  Aa  brtween  these 
parties,  this  might  be  done.  It  was  not  nec- 
essary to  offer  Tt  In  parcels,  as,  at  the  time 
Cbimlej'  took  bis  deed  from  Jacob  Beesou, 


the  Innd  sold  for  all  It  was  wnrtli,  and  at  the 
time  it  was  sold  at  auction  it  was  used  and 
occupied  as  a  farm,  and  the  two  40-acro 
parcels  adjoined.  It  is  claimed  that  the 
power  of  sale,  as  provided  for  in  the  defea- 
sance contained  In  this  trust-deed  is  defective. 
There  can  be  no  question,  I  apprehend,  but 
that  it  appears  from  the  testimony  that  Grim- 
ley  was  a  purchaser  In  good  faith,  and  for  a 
valuable  consideration.  No  fraud  is  claimed 
in  the  case,  and  our  statute  provides:  "Pur- 
chasers for  a  valuable  consideration,  claim- 
ing under  the  defective  execution  of  any 
power,  shall  be  entitled  to  the  same  relief  in 
equity  as  similar  purchasers,  claiming  under 
a  defective  conveyance  from  .in  actual  own- 
er." How.  St.  §  6648.  If  the  position  of 
plaintiffs'  counsel  is  correct,  this  statute 
would  seem  to  furnish  an  additional  reason 
why  their  remedy  should  be  in  equity. 

It  appears  no  demand  was  ever  made  upon 
these  defendants  for  the  possession  of  the 
premises  in  question.  The  deed  from  George 
W.  Selph  to  Jacob  Beesoo,  as  well  as  the  defea- 
sance therein  contained, — such  as  It  was, — 
both  gave  the  right  of  possession  to  Beeson, 
and  he  took  all  the  possession  under  that  In- 
strument he  could  of  wild  land,  and  by  his 
deed  conveyed  to  Griraley  the  right  to  enter, 
possess,  and  occupy  the  land.  His  possession 
was  therefore  lawful.  This  rendered  a  de- 
mand of  possession  necessary  before  bringing 
this  suit,  in  any  event.  Reading  v.  Water- 
man, 46  Mich.  109,  8  N.  W.  Rep.  691.  Cer- 
tain it  is  there  tire  no  equities  appearing 
upon  this  record  requiring  us  to  give  to  the 
law  or  practic)  any  strained  construction  iu 
order  that  the  plaintiffs  may  maintain  this 
action  of  ejectment  to  protect  and  preserve 
the  riffhts  of  these  plaintiffs;  and  especially 
should  this  be  so  held,  when  another  form  of 
remedy  is  open  to  them,  wherein  all  the  facte 
may  be  fully  investigated,  and  the  rights  of 
all  parties  may  be  ascertained,  and  equitably 
adjusted  between  them.  Whether  the  views 
of  the  circuit  judge  were  (»rrect  or  nul  upon 
the  subject  of  abandonment.  It  is  not  Impor- 
tant now  to  consider.  I  am  dearly  of  opin- 
ion he  readied  a  correct  result;  and  he  com- 
mitted no  error  in  directing  the  verdict  for 
the  defendants.  The  judgment  should  there- 
fore be  affirmed,  with  costs. 


Hauo  «.  Thibd  Nat.  Bank  of  Detroit. 
{auipr$m»  Omurt  of  MUMgan.  Nov. 8, 1889.) 

SaiPPtvo  —  AtsiGiVMBNT  rott  BsmmT  ov  Crbdit- 

OBB— HBOOHDATION. 

1.  As  tbe  octof  coD^resB  (Rev.  St.  U.  S.  {4192) 
ia  reference  to  recording  mortgages  on  enrolled 
and  Ucenaed  ressels  in  the  office  of  the  collector  of 
cuBtoma  supersedes  bo  mucli  of  the  Michigan  law 
as  refers  to  the  reoording  of  chattel  mortgages  in 
tb«  township  or  city  clerk's  oOlce.  fraud  wUl  not  be 
presumed  from  the  withholding  from  record  in  the 
office  provided  the  state  law  of  a  bill  of  sale  of 
a  vessel  given  to  secnre  money  loaned. 

3.  An  asftlgnmeat  for  benefit  of  creditors  Is  a 
oonreyaDoe,  within  Rev.  St.  U.S.  $4193,  which  pro- 
vides that  no  conveyance  of  any  vessel  shall  be 
valid  as  to  third  penons  witbout  notice,  unlesa 
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reeordedftttbeofflcseof  the  collector  of  cnstoms  of 

distriot  wbere  the  vesael  is  registered. 

Appeal  from  circuit  court,  Wayne  county; 
Cornelius  J.  Bbilly,  Judge. 

De  Forest  Paine^  (Ciiteheon,  Stellwagm  A 
FUming,  of  counsel,)  for  appeUant  Bdwin 
Jf,  Cottelp,  tor  appellee. 

M0B8E.  J.  On  the  iBt  day  of  Uarcb.  1889, 
George  Slorley.  of  Detroit,  being  Qnancially 
nnbarrasaed,  ex«cated  a  genertd  assignment 
for  the  benefit  of  his  creditors,  and  in  audi 
Instmment  appointed  the  complainant  his  as- 
signee. This  assignment  was  made  about  10 
o'clodc  A.  u*  Before  said  aasignment,  bat 
on  the  same  day,  at  9  o'cloclc  A.  h..  the  Third 
National  Bank  of  Detroit  put  on  record.  In 
the  office  of  the  collector  of  customs  at  Detroit, 
wliere  the  ressels  were  registered  and  en- 
rolled, bills  of  sale  of  the  schooner  Oolorado. 
the  steam-bai^  B.  0.  Brittain,  and  the 
schooner  Beindeer,  alt  owned  by  the  said 
Morley.  It  is  admitted  that  the  purpose  tor 
which  Morkgr  ntecuted  and  deUvered  tiiese 
bills  of  sale,  as  well  as  other  instruments  of 
conveyance  property,  to  the  bank  was  to 
secure  the  payment  by  Horley  of  any  or  all 
indebtedness  owing  fay  Mm  to  said  bank  at 
their  date,  or  which  might  thereafter  become 
due  or  owing  to  it,  and  all  liabUities  to  siUd 
defendant  by  reason  of  any  overdraft,  dis- 
count, indorsement,  guaranty,  note,  bill, 
bond,  or  other  Instrument  in  writing.  These 
bills  of  sale  of  the  Ocdorado  and  the  B.  G. 
Brittaln  were  executed  and  delivered  March 
1, 18ij8,  a  year  before  their  recording,  as  above 
noted.  They  were  not  filed  or  recorded  in 
any  other  public  place  or  otBoe.  The  bill  of 
sale  of  the  Beiudeer  was  executed  and  deliv- 
ered October  3,  1883.  The  possession  of 
these  vessels  remained  in  Morley  until  bis 
assignment.  Since  then  they  have  been  in 
the  possession  of  the  assignee.  April  2. 1889, 
the  comptainant,  as  assignee  aforesaid,  filed 
his  bill  in  the  Wayne  circuit  court,  in  chan- 
cery, attacking  the  validity  of  the  transfer  of 
these  vessels  to  the  defendant,  as  well  as 
other  transfers  of  property,  and  praying  for 
the  appointment  of  a  receiver,  the  issue  of 
injunction,  etc.  It  is  alleged  in  this  bill  that 
Morley,  while  apparently  doing  a  prosperous 
business,  was  in  fact  dnanoially  embHrrassed, 
and  obliged  to  borrow  a  large  amount  of 
money  of  the  defendant.  That  his)  straitened 
and  embarrassed  situation  was  fully  known 
to  the  defendant  when  these  bills  of  sale  and 
other  securities  were  taken,  and  continued  to 
be  known  to  them  up  to  the  time  of  hitf  as- 
signment. That  the  defendant,  with  this 
knowledge  of  Morley'a  financial  condition, 
conniveil  and  colluded  with  the  said  Morley 
for  the  purpose  of  making  it  appear  to  the 
public,  and  particularly  to  other  creditors  of 
Morley,  both  present  and  future,  that  said 
Morley  was  not  in  tlie  straitened  and  embar- 
rassed financial  condition  in  vfhich  in  tact  be 
was,  and  for  the  purpose  of  enabling  said 
Morley  to  obtain  a  credit  greater  than  bis 
financial  responsibUitr  iustiflad.  and  aiireed 


to  and  did  purposely  withhold  from  reeorA 
and  concealed  from  the  knowledgeof  thepub- 
lic,  and  especially  of  the  other  creditors  of 
said  Morley,  the  fact  of  the  execution  (rf  these 
bills  of  sale  and  other  conveyances.  That 
said  defendant  was  notified  by  Morl^  of  bis 
Intended  assignment,  and  thereupon  it 
corded  these  instruments,  jost  btforetbe  exe- 
cution of  Buchassignment.  That  the  credit- 
ors of  Morley  were  ignorant  of  the  desUngs 
brt ween  Morley  and  Uie  defendant,  as  above 
described,  until  tboe  ins^uments  were  put 
on  record.  That  the  total  liabilitieB  of  Mor- 
aggregated  abont  •136,000;  a  large 
amount  of  said  indebtedness  being  oontracted 
since  March  1, 18B8,  tbe  date  of  two  of  these 
bills  of  sale,  and  a  good  share  of  tbe  same 
since  the  date  of  the  bill  of  sale  of  the  Beln- 
deer.  That  the  assets  will  not  exceed  $78,000^ 
or  about  $35,000  excluding  the  property 
transferred  to  defendant,  consisting  of  real 
estate  valued  at  $30,000,  and  the  vessels, 
worth  about  $18,000.  That  the  defendant 
pretends  that  it  has  claims  against  Morley, 
secured  by  said  transfers,  to  the  amount  of 
$17,000  or  more,  and  insists  that  its  claims 
upon  the  property  covered  by  said  transfers 
are  superior  in  law  and  equity  to  those  of  the 
complainant,  as  assignee  aforesaid,  and 
threatens  to  take  powMsion  of  the  said  ves- 
sels, and  to  sell  tbe  same,  and  to  deprive  him, 
and  the  eredltws  of  said  Morley,  from  all 
share  in  the  proceeds  of  such  sale,  and  to  en- 
force its  claims  a^nst  the  real  estate  de- 
scribed In  the  other  conveyances.  He  avers 
that  these  cliUms  are  fraudulent  and  unlaw- 
ful, as  against  tbe  other  creditors  and  the 
complainant,  as  their  trustee.  These  claims 
cast  doubt  and  uncertainty  upon  complain- 
ant's title  as  assignee,  thereby  injuring  the 
sale  of  the  same,  and  seriously  hindering,  it 
not  wholly  preventing,  the  complainant  from 
realizing  anything  from  said  property  fur  the 
benefit  of  Morley'a  general  creditors.  Prays 
that  the  transfers  may  all  be  declared  void, 
as  against  the  creditors  of  Morley,  and  that 
defendant  be  decreed  to  assign  and  convey 
its  pretended  interest  under  these  transfers 
to  the  complainant,  as  the  trustee  of  tbe  cred- 
itors, and  that  it  be  perpetually  enjoined 
from  enforcing  its  claims  under  such  trans- 
fers, that  a  receiver  be  appointed  to  take 
control,  care,  and  charge  of  said  vessels,  or, 
in  case  of  sale  of  them,  or  of  any  of  them,  of. 
the  proceeds  therefrom,  to  await  the  oider 
and  decree  of  the  court. 

The  defendant  answered,  admitting  the 
execution  and  delivery  of  the  transfers  as  of 
tlie  dates  set  forth  in  the  bill,  but  denying 
that  it  was  aware  of  the  straitened  or  em- 
barrassed financial  condition  of  Morley  at  tbe 
time  they  were  taken,  and  avers  that  it  had 
reason  to  believe,  and  did  believe,  that  he 
was  solvent  up  to  the  time  of  his  assign- 
ment. That  on  March  1,  1889,  Morley  owed 
defendant  $15,000  on  his  individual  note, 
and  $18,976.91  upon  other  commercial  paper, 
as  maker,  indorser,  or  otherwise.  Denies 
that  it  connived,  colluded,  or  agreed  with 
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Uorley  to  keep  said  transfers  from  record,  or 
from  the  knowledge  or  notice  of  his  credit- 
ors, or  that  it  ever  connived  or  colluded  with 
faim  for  any  purpose.  Avers  that  when  It 
learned  of  tlie  assignment  the  defendant  de* 
manded  the  possession  of  said  boats  of  Mur- 
ley  and  complainant;  which  possession  was 
denied.  Also  avers  that  said  securities  are 
valid;  that  it  is  entitled  to  hold  the  same, 
and  to  proceed,  without  the  interference  or 
hindrance  of  said  complainant,  or  anj  one,  to 
l^ally  enforce  the  same,  and  apply  the  pro- 
ceeds upon  the  said  indebtedness  of  Morley 
to  it.  Defendant  has  a  paid-up  capital  of 
•300,000.  Demurs  to  the  bill  for  want  of 
equity.  The  answer  falls  to  explain  why 
these  bills  of  sale  were  not  recorded  until  the 
morning  of  the  di^  the  assignment  was  eze* 
en  ted. 

Upon  motion  for  the  appointment  of  re* 
ceiver*  heard  on  bill  and  answer,  it  was  or- 
dered.  April  22,  1889,  "that  Archibald  O. 
Undsay  bie  appointed  receiver  of  said  vessels; 
that  be  have  authority  to  sell  the  aame*  at 
pablic  auction^  to  the  highest  bidder;  and 
that  he  bold  the  proceeds  of  sueh  sale  sub* 
jeottotbe  further  order  of  this  coart."  A 
bond  in  the  sum  of  tli^OOO  was  required  of 
the  receiver.  From  this  order  the  defendant 
i^peals  to  this  court. 

The  showing  in  the  Ull  puts  the  value  of 
the  whole  property  transferred  to  defendant 
at  $43,000.  The  answer  does  not  dispute 
this  value,  and  asserts  the  claim  of  the  de- 
fendant against  Morley  to  be,  in  all,  •28,- 
976.91.  The  transfers  are  adcnowledged  not 
to  be  absolute,  ss  the  bills  of  sale  purport  to 
be  on  their  face,  but  to  have  been  given  In 
fact  as  security  for  the  payment  of  this  sum. 
The  defendant  claims  that  the  laws  of  this 
state  in  relation  to  the  recording  of  chattel 
mortgi^es  and  bills  of  sale  do  not  apply  to 
vesB&  dnly  lie«ised  and  enrolled  under  the 
acts  at  oongxess,  and  that  no  presumption  of 
fraud  which  would  arise  under  the  state  laws 
because  of  the  fallnre  to  record  ttiese.bllls  of 
sale  in  the  office  or  place  required  by  our  st^ 
ntes  can  prevail  against  the  validity  of  these 
initniments.  Tlw  answer  (toniee  any  fraud 
in  fact;  and  there  can  be  no  fraud  in  lnw,  if 
its  claim  be  correct.  It  has  been  decided  in 
this  and  other  states,  and  also  in  the  supreme 
court  oC  the  United  States,  that  the  act  of 
congress  in  reference  to  the  recording  of 
mortgages  upon  enrolled  and  licensed  vessels 
supersedes  so  much  of  the  state  laws  as  refer 
to  the  recording  of  mortgages  in  the  town- 
ship or  dty  clerk's  office.  See  Robinson  v. 
Rice,  3  Mich.  235;  Bank  v.  Smith,  7  Wall. 
646;  Aldrich  v.  ^tna  Co.,  8  Wall.  491;  Best 
V.  Staple.  61  N.  Y.  71;  Perkins  v.  Emerson. 
59  Me.  319;  Bent  v.  Beers.  19  Ala.  730.  It 
would  therefore  seem  tiiatt  actual  fraud 
being  denied  by  the  answer,  and  our  state 
laws  not  applying  to  raise  a  constructive 
fraud,  therefore  the  bills  of  sale,  although  not 
absolute  but  in  effect  chattel  mortgages, 
must  be  here  considered  as  valid,  and  the 
title  of  the  defendant,  or  its  lien,  under  these 


Instruments,  not  here  assailable  on  the  ground 
of  fraud,  which  is  the  only  basis  upon  which 
complainant  ean  ask  that  the  vessels  bo 
placed  in  the  hands  of  a  receiver. 

The  United  States  statutes  provide  that  no 
bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  any  vessel  of  the  United  States- 
shall  be  valid  against  any  person  other  than 
the  grantor  or  mortgagor,  his  heirs  and 
devisees,  and  persons  having  actual  notloe 
thereof,  unless  such  bill  of  dale,  mortgage, 
hypothecation,  or  conveyance  is  recorded  in 
the  office  of  the  collector  of  the  customs 
where  such  vessel  is  registered  or  enrolled. 
Bev.  St.  U.  S.  §  4192.  Under  this  statute, 
the  assignment  for  the  benedt  of  creditors  to- 
complainant,  being  a  conveyaoce,  and  not  re- 
corded as  provided  by  said  statute,  in  the 
opinion  of  a  majority  of  this  court,  gives  the 
assignee,  the  complainant,  no  right  to  these 
vessels,  as  against  the  d^endant.  The  or- 
der appointing  the  receiver  must  therefore 
be  vacated  and  set  aside,  with  costs  to  tb» 
defendant.   The  other  justices  concurred. 


Stbav  et  al.  e.  Jenkb. 

(Ocprems  Court  of  Daltota.  Oct.  K)^  1880.) 

JFaxjjDUuan  Assmmcssv— Ooinmnov-.lbA8ina 
aw  DAicAass. 

1.  Whereaalnftolventdebtormort^a^sallhis. 
properly  to  ooe  oredltor,  and  puts  the  mortgage  In 
possessioD,  be  diveats  himself  of  all  title  therein, 
trat  the  mortaage  beoomes,  lo  efleot.  an  aasign- 
m«Dt  tor  the  Duwflt  of  all  the  oredltors,  unoer 
Comp.  Laws  Dak.  8  4B60,  whiob  provides  that  aa  in- 
solveat  debtor  may  execute  an  assignment  to  one  or 
more  asslniees  In  trust  for  the  benefit  of  his  ored- 
ltors, sabfect  to  restrictions  otherwlae  provided  by 
law,  and  that  such  assignment  shall  not  be  valid  if 
it  contain  any  condition  giving  one  creditor  apref- 
erence,  but  In  such  case  the  property  shall  become 
a  tmat  fund,  to  be  administered  in  equity  for  th» 
benefit  of  all  the  oi«ditora. 

9.  The  property  of  an  insolvent  debtor,  In  the 
bands  of  one  seeking  to  become  a  preferred  ored- 
ltor by  mortgage,  is  in  eugtodla  Ims;  and  wher* 
it  Is  levied  on  and  8<dd  under  attanuaent,  In  asoit 
agalnstthe  debtor,  action  the  one  in  possession 
will  lie  against  the  attaching  oflloer  for  oonverslon 
of  mortgased  property. 

8.  Uader  Comp.  Laws,  |  4608,  whioh  provides 
that  detriment  caused  by  wroogfal  oonverslon  of 
personal  property  shall  be  presumed  to  be  the 
value  of  tbe  property  at  the  time  of  conversion, 
with  interest,  the  measare  of  damages  for  con  ver- 
sion of  mortgaged  property,  where  there  is  a  mort- 
gage senior  to  plaintiff's,  u  the  value  of  the  prop- 
er^, with  interest,  less  tbe  amount  of  the  senior 
mortgage. 

Appeal  from  district  oonrfc.  Grand  Forks, 
county. 

Action  by  mortgagees  to  recover  damages 
for  conversion  of  mortgaged  property.  Th» 
alleged  eonverston  consisted  in  defendant, 
who  was  sheriff,  levying  certain  warrants  of 
attachment  against  tbe  mortgagors  upon  tho 
mor^ged  property,  which  bad  been  takea 
posaessioa  of  by  the  mortgagees.  Defense* 
that  the  mortgagors  were  ins^vent,  and  that 
tbe  mortgage  constituted  an  assignment  for 
the  benedt  of  creditors,  and  was  void,  be- 
cause it  preferred  the  mortgagees,  plaintiffs*, 
to  the  eziclusim.  of  other  crediioca. 
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Moan  &  Ifewman,  Noyea  A  Noyaa,  A-  W. 
Bangii,  nnd  8Uma  &  Newman,  for  appellant. 
Cy  WdUngUm  and  Bosard  tb  Corlisa,  for  re- 
spondents. 

Spencer,  J.,  {qfter  atating  the  facta  a» 
above.)  This  action  was  brought  to  recover 
from  the  defendant  the  value  of  a  stock  of 
merchandise  alleged  to  have  been  by  him  con- 
verted to  his  own  use.  The  plaintiffs  were 
mortgagees  of  said  property,  and  in  posses- 
sion thereof,  at  the  time  of  the  alleged  con- 
version. The  defendant  was  sheriff,  and 
levied  upon  such  property  by  virtue  (Ht  cer- 
tain writs  of  attachment  to  him  duly  issned 
against  the  property  of  J.  K.  Johnson  ft  Oo., 
at  the  suit  of  certain  of  their  creditors.  The 
mortgage  under  which  pluntlfls  claim  was 
execated  by  said  firm  of  J.  K.  Johnson  ft  Co. 
The  sufHcieDcy  of  the  attachment  proceed- 
ings upon  their  face  to  justify  tlie  sheriff  In 
making  levy  upon  the  property  of  thedefend- 
ants  therein  (J.  K.  Johnson  ft  Co.)  is  con- 
ceded. 

In  April,  1883,  J.  K.  Johnson  and  one  U. 
J.  Mendelson  formed  a  special  partnership 
for  the  purpose  of  conducting  a  general  oaer- 
cantile  business,  of  which  said  Johnson  was 
the  general,  and  said  Menddson  the  special, 
partner.  This  partnersliip  continued  until 
the  following  Septembu,  when  it  was  dis- 
solved, Mendelson  withdrawing  from  the 
Arm.  Thereupon  said  Johnson  and  one  Har- 
vey Boas  formed  a  partnership,  either  gen- 
end  or  special,  and  of  which  it  is  claimed 
that  Boaz  was  special  partner,  under  the &rm 
name  of  Johnson  ft  Co.,  and  consisting  of 
Johnson  and  Boaz,  and  taking  the  stock  of 
mercliandise  owned  by  the  former  Arm  of 
Johnson  ft  Co.  at  an  agreed  price  of  tlStOOO; 
Boaz  paying  Mendelson  •10,000  of  this  sum, 
and  contributing  th^  amount  in  the  goods 
thus  obt^ned  from  Mendelson's  interest  in 
the  original  firm^  as  bis  part  of  the  capital  tn 
the  new  firm,  as  the  agreement  was,  and  the 
new  firm  of  J.  E.  Johnson  ft  Co.  giving  Men- 
delson their  notes  for  the  residue  of  bis  in- 
terest in  the  old  firm.  The  new  firm,  (John- 
son and  Boaz,)  under  the  same  name  as  the 
old  Qrm,  continued  the  same  business,  at  the 
same  place,  with  practically  the  same  stock  of 
mercliandise,  until  November  12,  18B3.  On 
that  day  the  Qrm  of  J.  K.  Johnson  &  Co.  ex- 
ecuted several  chattel  mortgages,  each  on  all 
the  goods  and  mfrcbandise  of  said  firm.  In- 
duding  the  fixtures  and  furniture  in  their 
store,  in  the  aggi^ate  for  the  sum  of  687,- 
678.70,  to  several  of  the  creditors  of  said  firm; 
the  first  of  which  was  for  <10,373.46,  to  the 
Citizens'  National  Bank  of  Grand  Forks;  the 
next  fur  ftl6,718.19,  to  the  plaintiffs  herein; 
and  the  third  to  certain  other  creditors,  for 
•10,587.05.  These  mortgages  were  executed 
intheordernamed,afew  moments'  time  only 
Intervening  between  the  execution  of  each, 
at  a  very  late  hour  of  the  night  of  November 
12,  1883.  All  of  the  mortgaged  property  was 
taken  possession  of  by  an  agent  ot  the  sever- 
al mortgagees,  wUhout  objection  on  the  part 


of  the  mortgagors,  and  on  the  same  day  they 
oommenced  the  sale  of  such  property  with 
the  consent  of  the  mortgagors,  and  continued 
selling  BQCh  goods  at  private  sale  under  said 
mortgages  for  several  days,  when  the  remain- 
ing portion  of  such  property  was  levied  upon 
and  taken  possession  of  under  an  attachment 
issued  against  the  property  of  the  mor^agtnrs 
In  favor  of  certain  of  their  creditors  not 
cured  by  said  mortgages.  Such  levy  by  the 
defendant  upon  said  property  under  said  at- 
tachments constituted  the  alleged  converuoa 
in  this  action.  On  the  trial  the  plaiutlfb  re- 
covered Judgment  fbr  the  amount  d  their 
mortgage  debt  and  interest. 

It  is  chumed  by  the  appellant  that  the  sev- 
eral mortgages  executed  by  Uie  firm  of  J.  K. 
Jclinaon  ft  Co.  constituted  an  assignment  for 
the  benefit  of  creditors,  under  section  4660 
of  the  Compiled  Lawa  of  ttiis  twritory,  and 
that  audi  assignment  Is  joiA  because  of  pref- 
erences, and  hence  that  aaid  mortgaged 
prt^rty  was  subject  to  attachment  at  the 
suit  of  other  creditors  of  said  firm. 

What  interest  or  title  to  the  pn^rty  in 
question  did  the  pladntlA  acquire  under  the 
chattel  mortgage  executed  to  them?  In  con- 
sidering this  question  we  shall  assume^  for 
the  purposes  of  UiiB  case,  that  the  mortgages 
were  properly  executed  and  filed  after  having 
been  witnessed  in  proper  form.  Oonoeded- 
ly,  the  mortgagee  were  executed  to  secure 
the  payment  of  actual  bona  fida  inddited- 
ness  in  favor  of  the  plaintiffs,  and  each  of 
the  parties  to  whom  they  were  given.  The 
plaintiffs  were  actually  in  possMsion  of  the 
property  at  the  time  the  defendant  levied  the 
attachments  complained  of,  and  this  by  the 
consent  and  with  the  knowledge  of  the  mort- 
gagors. Tlie  mor^gors  tiad  the  light  legal- 
ly to  execute  the  mortgage  for  the  purpose  of 
securing  the  payment  of  the  debt  thereby  in- 
tended to  be  secured.  These  propositions 
are  evident,  and  not  disputed.  But  at  this 
point  other  considerations  enter  into  the  case. 
By  section  4660  of  the  Compiled  Laws  of  Da- 
kota it  is  provided:  "An  insirivent  debtor 
may,  tn  good  faith,  execute  an  assignment  oC 
pro{ierty  to  one  or  more  assignees  in  trust, 
towards  the  satlsftiotlon  of  his  creditors,  in 
conformity  to  the  provisions  of  this  title; 
subject,  however,  to  the  provisions  of  this 
Code  relative  to  trusts,  ami  to  fraudulent 
transfers,  and  to  the  restrictions  imposed  by 
law  upon  assignments  by  special  partner- 
ships, by  corporations,  or  by  other  specified 
classes  of  persons:  provided,  moreover,  that 
such  assignment  shall  not  be  valid  if  it  be 
upon  or  contain  any  trust  or  condition  by 
which  any  creditor  is  to  receive  a  preference 
or  priority  over  any  other  creditor,  but  in 
such  case  the  property  of  the  insolvent  shall 
become  a  trust  fund,  to  be  administered  in 
equity  in  the  district  court,  and  shall  inure 
to  the  iMneflt  of  all  the  creditors  in  proper* 
tion  to  their  respective  claims  and  demands.** 

We  think  the  evident  shows  conclusively 
that  the  mortgagors  were,  at  the  time  (A  the 
execution  of  these  several  mortgages,  Insolv- 
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ent,  and  nnable  to  pay  their  obligations  as 
tbej  matured,  and  that  hj  means  of  these 
mortgages  tliey  transferred,  when  they  also 
surrendered  possession  of  the  property  there- 
in mentioned*  as  they  did  immediately  upon 
the  execution  of  the  mortgages,  subatantially 
all  or  their  property  and  effects.  The  aggre- 
gate of  the  amount  of  the  mortgages  exe- 
cuted by  them  w»s  greatly  in  excess  of  tlie 
value  of  ail  their  property.  Johnson,  the 
general  partner  of  the  tirm,  testifies  tliat  the 
property  mortgaged  was  not  worth  to  exceed 
C30.000,  and  that  it  was  all  the  property 
owned  by  the  firm.  Tiie  mortgages  are 
shown  to  h»ve  exceeded  637,000,  and  there 
was  other  indebtedness,  amounting*  in  the 
aggr^te,  to  a  large  sum.  It  Is  evident 
that,  at  the  time  of  the  execution  of  these 
mortgages,  the  members  of  the  firm  which 
executed  them — the  general  partner,  at  all 
«vents — knew  that  tlie  Q^m  was  hopelessly 
insolvent,  and  that  tliere  was  no  prospect  or 
intention  of  resuming  tlie  business;  thitt  tt 
was  impractical  and  impossible  to  do  so.  So 
slight  was  the  hope  that  the  business  could 
be  continued  by  the  firm  that  immediately 
the  very  next  act  that  was  done  after  the  ex- 
ecution of  the  mortgages  was  to  permit,  if 
not  to.  deliver,  possession  of  the  entire  prop- 
erty to  pass  to  the  mortgagees,  who  began 
selling  the  goods,  with  the  consent  of  the 
mortgagors,  at  the  opening  of  the  store  in 
the  morning  following  the  night  of  the  exe- 
cution of  these  transfers.  It  is  equHlty  ap- 
parent that  it  was  the  intention  of  these 
mortgHgors  to  give  to  these  plaintifts  and 
others  to  whom  these  mortgages  were  given 
a  preference  over  all  other  creditors.  It  can- 
not be  successfully  disputed  that  the  execu- 
tion of  tiiese  mortgages  was  in  pursuance  of 
a  scheme  to  appropriate  the  entire  assets  of 
this  0rm  to  the  perM>iis  and  firms  obtaining 
the  mortgages,  to  the  exclusion  of  the  other 
credlLors  of  the  firm,  and  that  this  method 
was  adopted  so  as  to  racape  the  effect  of  a 
formal  assignment  containing  bui^  prefer^ 
ences.  This  was  doubtless  the  design  of  all 
parties  to  these  Instruments. 

The  purpose  of  the  section  of  the  Compiled 
Laws  before  quoted  Is  manirest.  It  is  to 
make  equal  distribution  of  the  assets  of  an 
Insolvent  debtor,  who  shall  voluntarily  as- 
sign all  his  property  among  his  creditors  ao- 
cordlng  to  their  several  debts.  It  renders  an 
assignment  eontalning  preferences  invalid, 
and,  notwithstanding  such  preferences,  gives 
to  every  creditor  tlie  absolute  right  to  share 
ratably  in  ttie  distribution  of  the  assets  of 
the  insolvent.  Its  design  is  to  prevent  pref- 
erences among  creditors  at  the  mere  ca- 
price of  the  Insolvent.  It  is  remedial  in  Its 
nature,  and  must  be  construed  liberally,  and 
80  as  to  aceom^ish  the  purposes  for  which  it 
was  enacted.  Insolvent  debtors  mnst  not  be 
permitted  to  evade  Ito  provisions  merely  by 
adopting  the  f  wms  of  other  l^al  instrumrats, 
whether  Jui^ment  by  oonfoyion  or  mort* 
gages,  or  by  calling  the  instrument  by  which 
the  transfer  of  all  his  property  is  effected  to 


creditors  of  his  choice,  to  the  exclusion  of 
others  of  them,  something — anything— less 
or  different  than  an  assignment.  Under 
tliis  statute,  whenever  an  iusolvent  debtor 
makes  a  general  disposition  of  alt  his  prop- 
erty and  effects,  whether  to  all  or  only  a  part 
of  Ills  creditors,  thereby  abandoning  his  busi- 
ness, or  putting  himself  in  such  situntion 
that  it  is  impossible  for  him  to  continue  in  It, 
he  has  made  a  voluntary  assignment;  and 
this,  whether  the  instrument  by  which  the 
operation  Is  effected  be  by  means  of  an  in- 
strument usually  denominated  an  "assign- 
ment," or  by  mortgage  or  confession  of  judg- 
ment, or  by  several  of  either  or  both.  So 
long  as  the  instrument  employed  by  the 
debtor,  whatever  it  be  called,  works  an  ab- 
solute transfer  of  substantially  all  the  prop- 
erty and  effects  of  the  insolvent  from  him  to 
another  or  others  with  a  design  on  his  part 
that  it  shall  do  so,  and  that  his  connection 
with  the  business  shall  cease,  it  is  a  volun- 
tary assignment  on  his  part,  under  the  stat- 
ute In  question.  Harkrader  v.  Lelby.  4 
Ohio  St.  602.  In  that  case  the  defendant, 
Leiby,  was  ioBolveat,  and  executed  a  mort- 
gage upon  thegrrater  portion  of  his  property, 
— substantially  hII  of  it, — with  the  intent  to 
prefer  certain  of  his  creditors.  The  statute 
of  Ohio  provides  that  "ao  assignment  of 
property  in  trust,  which  shall  be  made  by 
debtors  to  trustees  in  contemplation  of  in- 
solvency, with  a  design  to  prefer  one  or  more 
creditors  to  the  exclusion  of  otiiers,  shall  be 
held  to  inure  to  the  benefit  of  all  the  credit- 
ors in  proportion  to  tiieir  respective  de- 
mands." It  was  contended  that  under  this 
statute  the  mortgage  could  not  be  held  to  be 
an  assignment;  that  it  merely  created  a  lien 
upon  the  property  mortgaged,  and  was  not  a 
conveyance  of  it;  and  that  the  mortgagee 
was  not  a  trustee  for  creditors.  The  court, 
in  its  opinion  in  the  case,  said.  **To  bring  a 
case  wltbin  the  operation  of  the  law,  there 
must  be  a  transfer  or  conveyance  of  prop- 
erty, or  some  valnaUe  interest  belonging  to 
the  insolvent  debtor,  In  view  of  bis  insolr- 
ency,  to  be  held  by  the  person  taking  it,  for 
the  benefit  of  some  one  or  more  of  the  creditOTs 
of  the  debtor  other  than  himself.  .  But  we  are 
clearly  of  opinion  that  an  assignment,  by  way 
of  mortgage,  may  affect  such  transfw ;  and  in 
such  case  the  mortgagee  becomes  a  trustee 
for  such  creditor  or  creditors."  And  again 
they  say:  "We  are  not  construing  a  penal 
statute.  This  statute  is  of  tlie  most  benefi- 
cial character,  and  the  uniform  language 
of  the  court  has  been,  that  it  ought  to  re- 
ceive a  most  liberal  oonstrnctlon.  It  pro- 
motes justice  and  equity,  by  compelling  an 
equal  distribution  of  the  effects  of  an  in- 
solvent debtor  among  those  equally  entitled; 
*  *  *  that  it  allows  the  debtor  to  use  his 
property  for  the  payment  or  security  of  any 
of  his  debts.  But  as  soon  as  he  attempts  to 
create  a  trust  with  a  preference  for  any  of 
his  ^editors,  by  surrendering  any  of  his 
property,  the  statute  steps  in  and  declares  it 
a  trust  for  all;  that  when  he  puts  his  prop- 
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wt7  b^ond  faia  power  for  sacb  purpose  the 
law  deprives  him  of  all  ability  to  direct  or 
control  Its  distribution.  The  statute  was 
passed  to  furnish  the  remedy,  and  should  bo 
80  construed  as  to  make  It  eilectual.  This 
can  only  be  done  by  looking  at  its  spirit  and 
purpose,  aiul  holding  cases  falling  wtthlnthe 
mischief  Intdnded  to  be  remedied  to  be  within 
theact.^  The  decision  was  approved  in  Dick- 
son T.  Bawson,  5  Ohio.  St  224. 

Decisions  to  the  same  effect  have  been 
made  by  tlie  courts  of  many  of  the  states. 
Thus,  in  Burrows  t.  LehndorJt,  8  Iowa.  96. 
the  court  construed  a  section  of  the  Iowa 
Code  which  provides  that  no  general  assign- 
ment uf  an  insolvent,  or  in  oiintemplation  of 
insolvency  for  Die  benefit  of  creditors  of  the 
assignor,  shall  he  valid,  unless  it  be  made  for 
the  ben^t  of  all  Iiis  creditors  in  proportifHi 
to  their  respective  claims.  Thedefendant  in 
that  case,  being  insolvent,  executed  in  the 
course  of  two  days  five  chattel  mortgages  and 
a  deed  of  trust  for  the  purpose  of  securing 
Bome  of  his  creditors,  but  not  all  of  them. 
The  court  held  tliat  these  lostruments. 
though  executed  upon  different  days  and  to 
different  piirtles.  constituted  an  assignment 
by  which  some  creditors  were  preferred  to 
the  exclusion  of  others;  that  it  was  invalid. 
See,  abo,  Lampson  v.  Arnold,  19  Iowa,  479. 
In  Winner  v.  Hoyt,  66  "Wis.  227,  28  N.  W. 
Bep.  380,  several  chattel  mortg^es  were 
made  and  assignments  of  accounts  by  the  va- 
rious debtors.  There  was,  however,  no  form- 
al assignment.  The  court  held  that  these 
instruments,  construed  together,  coii!ititu(ed 
one  paper,  using  this  language:  "The  mere 
fact  that  the  transfer  was  effected  by  eleven 
different  instruments,  instead  of  one,  did  not 
prevent  the  transaction  from  being  in  sub- 
Btance  and  effect  an  assignment.  It  is  not 
ao  much  the  form  as  the  effect  which  is  to  be 
considered.  *  *  *  If  we  look  to  the  sub- 
stance and  purpose  of  the  whole  transaction, 
instoul  of  mere  forma,  there  seems  to  be  no 
escape  from  the  conclusion  that  it  was  in 
legal  effect  a  voluntary  assignment  or  trans- 
fer of  all  the  property  of  the  debtors  for  tlie 
benefit  of  the  particular  creditors  named; 
hence  was  a  preference.  Such  being  tlie  sub- 
stance of  the  transaction,  it  was  tn  direct  vi- 
olation of  the  stHtute." 

The  statute  of  Kentucky,  upon  this  subject 
of  insolvents' .making  assignments,  is  some- 
what different  from  that  of  this  teriitory,  but 
it  is  intended  for  the  same  purpose.  And  it 
was  held  in  Thompson  v.  Ht-ffner.  11  liush, 
359,  tliat  "if  the  facts  are  such  as  to  show 
tlutt.  at  the  time  of  making  a  mortgage  pre- 
ferring one  creditor  over  another,  the  debtor 
must  have  known  he  was  insolvent,  it  will 
be  within  the  statute."  In  Illinois  it  is  pro- 
vided, by  section  13  of  the  voluntary  assign- 
ment act  of  that  state,  that  "every  provision 
in  any  assignment  liereafter  made  in  this 
state.  proYiUing  for  the  payment  of  one  debt 
or  liability  in  preference  to  another,  shall  be 
void,  and  all  debts  and  liabilities  within  the 
provistoiiB  of  ttM  assignment  flhall  be  paid 


pro  rata  from  Uie  assets  tiietectf ,*  Tba  su- 
prame  court  of  that  state*  in  Preston  v. 
Spaolding,  120  111.  208,  10  N.  E.  Bep.  908, 
had  occasion  to  constrne  Uiis  statute  with 
reference  to  the  effect  of  certain  transfers  of 
property  made  by  an  insolvent  delator,  but 
not  by  formal  asaignroent,  by  whicb  o»taln 
of  his  creditors  were  preferred,  and  in  doing 
so  employed  the  following  language:  **'Wben 
he  [tlie  debtor}  reaches  the  point  where  he 
Is  ready  and  determines  to  yield  the  domin- 
ion of  his  property,  and  makes  anassignment 
for  the  benefit  of  his  oreditors.  under  the 
statute*  this  act  declares  that  the  effect  of 
su<A  assignment  shall  be  the  surrender  sad 
conveyance  of  all  his  estate*  not  exempt  1^ 
law*  to  his  assignee*  rendering  void  all  |nef- 
erences,  and  bringing  about  the  diatrlbntloa 
of  his  estate  equally  among  his  bonafide  cred- 
itors. And  we  hold  that  ft  is  within  the 
spirit  and  intent  of  ttie  statute  that  when  the 
debtor  has  formed  a  determination  to  vcdun- 
tarily  dispose  of  his  whole  estate,  and  has  en- 
tered upon  that  determination,  it  ia  Immate- 
rial into  how  many  parts  the  performance  or 
execution  of  his  determination  may  be  brok- 
en. The  law  will  regard  all  his  acts  faavlng- 
for  their  object  and  effect  the  disposition  of 
his  estate  as  parts  of  asingle  transaction,  and 
on  the  execution  of  the  formal  assignment  it 
will,  under  the  statute,  draw  to  it,  and  the 
law  win  regard  as  embraced  within  its  pni- 
visions,  all  prior  acts  of  thedebtor  having  for 
their  object  and  purpose  the  voluntary  trans- 
fer or  disposition  of  his  estate  to  or  for  cred- 
itors; and  if  any  preferences  are  shown  to 
have  been  made  or  given  by  the  debtor,  or  to- 
one  creditor  over  another,  in  such  disposition 
of  his  estate,  full  effect  will  be  given  the  as- 
signment, and  such  preferences  will,  in  a 
court  of  equity,  be  declared  voU*  and  setasfde- 
as  in  fraud  of  the  statute." 

By  a  statute  of  the  state  of  Missonri,  it  is 
provided  that  "every  voluntary  assignment- 
of  lands,  tenements,  goods,  chatteto*  effects, 
and  credite,  made  by  a  debtor  to  any  person 
in  trust  for  his  creditors,  shall  be  for  the- 
benefit  of  all  the  creditors  of  the  assignor,  in 
proportion  to  their  respective  claims;  and 
every  such  assignment  shall  t>e  proved  or  ac- 
knowledged and  certified  and  recorded  in  the 
same  manner  as  Is  prescrit)ed  by  law  in  cases 
wherein  real  estate  is  conveyed."  Bev.  St. 
Mo.  §  854.  The  court,  in  considering  the 
effect  of  this  statute  in  a  case  where  the  in> 
solvent  debtor  had  mortgaged  all  of  his  prop- 
erty to  secure  a  part  of  his  creditors,  and  sur- 
rendered the  property  so  mortgaged  to  them, 
said:  "Under  this  provision  of  law,  a  mer- 
ctiant  may  give  a  mortgage  or  a  deed  of  trust 
in  part  or  ati  of  his  property  to  secure  one  or 
more  of  his  creditors,  thus  preferring  them; 
but  he  cannot  convey  the  whole  of  his  prop- 
erty to  one  or  more  creditors,  and  stop  doing- 
business.  Such  turning  over  and  virtually 
declaring  insolvency  brings  the  instrument 
or  act  by  whit^  it  is  done  within  the  assign- 
ment law  of  Missouri,  which  requires  a  dis^ 
trlbutlou  of  the  property  of  the  failing  debt- 
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OT  for  tiie  benefit  <rf  aU  the  creditor!  In  pro- 
pcotlon  to  their  respective  claims.**  Kellog 
T.  Bichardaon,  19  Fed.  Bep.  70.  This  con- 
•truetion  was  ai^roved  by  Mr.  Justice  Mix- 
i.Ett  in  Feny  Corby,  21  Fed.  Hep.  737; 
and  in  Kerbs  Ewing.  22  Fed.  Rep.  693, 
Judge  McCbabTi  spewng  tn  reference  to 
the  same  statute,  says:  "No  matter  what  tlie 
form  oC  the  Instroment,  where  a  debtor,  be- 
ing insolvent*  oonv^  all  his  property  to  a 
third  party  to  pay  one  or  more  creditors,  to 
the  exclnslon  of  others,  such  a  conveyance 
would  be  construed  to  be  an  assignment  for 
the  benefit  of  all  the  creditors." 

The  supreme  court  of  the  United  States 
has  recently  had  occasion  to  consider  the  ef- 
fect of  the  execution  by  an  insolvent  debtor 
of  various  Inatruments  upon  different  days 
and  to  different  persons,  and  by  which  they 
were  preferred  to  other  creditors,  with  ref> 
erence  to  the  Illinois  statute,  before  cited. 
In  that  case  (White  v.  Cotzhausen.  129  U.  S. 
329t  9  Sup.  Ct.  Rep.  S09)  Judge  Harlah, 
delivering  the  opinion  of  the  court,  says; 
**  Vfe  agree  w  ith  the  supreme  court  of  Ulinoia 
that  tbb  statute,  being  remedial  in  Its  char- 
acter, must  be  lil>erally  construed;  that  Is, 
construed  '  largely  and  beneficial^,  so  as  to 
suppress  the  mischief  and  advance  the  rem* 
edy.'  *  *  *  If,  then,  we  avoid  over- 
strict  construction,  and  regard  substance 
rather  than  form,  if  effect  be  given  to  this 
legislation,  as  against  mere  devicra  that  will 
d^eat  the  object  of  its  enactment,  the  several 
writings  executed  by  Alexander  White,  Jr., 
all  Hbout  the  same  time,  to  his  mother,  sis- 
ters, and  brother,  whereby,  in  contemplation 
of  his  bankruptcy,  and  according  to  a  plan 
previously  formed,  he  surrendered  his  entire 
estate  for  their  benefit,  to  the  exclusion  of  all 
other  creditors,  must  be  deemed  a  single  In* 
strument,  expressing  the  purposes  of  the  par- 
ties in  consummating  one  transaction,  and 
operating  as  an  assignment  or  transfer  un- 
der which  the  appellee,  Cotzhausen,  may  claim 
equality  of  right  with  the  creditors  so  pre* 
ferred.  It  Is  true  there  was  not  here,  as  in 
Preston  v.  Spaulding,  a  formal  deed  of  as- 
signment by  the  debtor  under  the  statute; 
but  €1  what  avail  will  the  statute  be  In  secur- 
ing equality  among  the  creditors  of  a  debtor 
who,  being  insolvent,  has  determined  to  yield 
the  dominion  of  his  entire  estate,  and  sur- 
render it  for  the  benefit  of  creditors,  if  some 
of  them  can  be  preferred  by  the  simple  device 
of  not  malting  a  formal  assignment,  and  per- 
mitting them,  under  the  cover  or  by  means 
of  conveyances,  bills  of  sale,  or  written  trans- 
fers, to  take  his  whole  estate  on  account  of 
their  respective  debts,  to  the  exclusion  of 
other  creditors?  If  Alexander  White,  Jr., 
Intending  to  surrender  all  his  property  for  the 
benefit  of  his  creditors  and  to  stop  business, 
had  excepted  from  the  conveyances,  bill  of 
sale,  and  transfers  executed  to  his  mother, 
sisters,  and  brother  a  relatively  small  amount 
of  property,  and  had  shortly  thereafter  made 
a  general  assigoroent  under  the  statute,  it 
oould  not  be  doubted,  under  the  dedsioo  In 
v.43N.w.na21— eO 


Preston  T.  Spanldli^;,  and  In  view  of  tha 
facts  here  disclosed,  ttut  such  conveyaneesi 
bin  of  sale,  and  transfers  would  have  been 
held  void  as  giving  forbidden  preferences  to 
particular  creditors,  and  bis  assignment 
would  bate  been  held,  at  the  salt  of  oUier 
creditors,  to  embrace,  not  simply  the  prop- 
erty owned  by  him  when  it  was  made,  but 
all  that  he  previously  conveyed,  sold,  and 
transferred  to  his  mother,  sisters,  and  broth- 
er. But  can  be,  having  the  Intention  to  quit 
buslneaa  and  surrender  his  entire  estate  to 
creditors,  be  permitted  to  defeat  anysuch  re- 
sult by  simply  omitting  to  make  a  formal  as- 
signment, and  by  including  the  whole  of  his 
property  In  conveyances,  bills  of  sale,  and 
transfers  to  the  particular  creditors  whom  he 
desires  to  prefer?  Shall  a  failing  debtor  be 
allowed  to  employ  indirect  means  to  accom- 
plish that  which  the  law  prohibits  to  be  done 
directly  ?  These  questions  must  be'answered 
in  the  negative.  They  could  not  be  answered 
otherwise  without  suggesting  an  easy  mode 
by  which  the  entire  object  of  this  legislation 
may  be  defeated." 

It  is  true  that  none  of  the  statutes  referred 
to  are  precisely  like  ttie  one  we  are  called  up- 
on to  construe  in  this  case.  But  their  spirit 
and  purpose  are  similar.  It  is  evident  that 
the  object  odE  this  act  is  to  prevent  an  insolv- 
ent debtor,  by  any  form  of  instrument,  from 
conveying  or  tranaferring  all,  or  practically 
all,  of  his  property  t6  one  or  more  of  his  cred- 
itors tu  the  excl  usion  of  all  others.  Any  other 
construction  would  reader  the  statute  futile, 
and  enable  such  a  debtor,  by  the  merest  eva- 
sion, to  accomplish  an  object  forbidden  .by 
law. 

What  possible  difference  can  it  make  what 
the  form  of  the  instrument  is,  if  it  be  ef- 
fectual to  transfer  the  property  and  create  the 
fund?  Of  what  avail  Is  the  statute  if  an  in- 
solvent debtor,  notwithstanding  Its  provis- 
ions against  preferences  in  assignments, 
may,  by  means  of  a  mortgage  or  a  confessed 
judgment,  secure  to  one  or  more  of  his  cred- 
itors all  of  their  indebtedness  against  him, 
and  leave  the  others  entirely  unprovided  for? 
The  object  of  the  statute  was  to  prevent  and 
defeat  preferences,  and  It  must  be  so  con- 
strued as  to  accomplish  its  purpose.  It  is  un- 
reasonable and  absurd  to  suppose  that  the 
legislature,  when  It  enacted  that  there  should 
be  no  preferences  In  assignments  of  insolvent 
debtors,  yet  left  it  easy  and  convenient  for 
such  persons  to  accomplish  the  same  object 
by  designating  the  inatrument  by  which  it 
was  accomplished  by  another  name.  Such  a 
construction  would,  in  effect,  nullify  the 
statute,  and  render  it  nugatory  and  mean- 
ingless. This  construction  of  the  statute 
works  no  hardship  upon  any  class  of  credit- 
ors or  the  debtor  himself.  The  latter  may 
still,  under  section  4654  of  the  Compiled 
Laws,  pay  or  secure  the  claim  of  one  credit- 
or in  preference  to  another,  and,  though 
financially  embarrassed,  may  sell  and  trans- 
fer property  for  the  payment  in  good  faltli  of 
hi»  obligations.  Field  t.  Qeobcsan.  126 
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ni.  70,  16  K.  E.  Ben.  912;  Wfaito  T.  Cote- 
hausen,  sapza.  Bot  be  cannot,  when  Insolv- 
ent and  on  ttie  brink  of  bankruptcj,  knowing 
tbat  lie  must  abandon  his  buslneBS  and  sur- 
render hfs  property  to  his  creditors  for  their 
benefit,  by  any  device  or  make-shift*  transfer 
all  bis  effects  to  one  or  several  of  tbem,  to 
the  exclusion  of  all  others.  Under  such  cir- 
cumstances his  araignment,  if  be  m$kB  one, 
by  whatever  form  of  instrument,  la  for  the 
benefit  of  aU  his  creditors  equally,  in  propor- 
tion to  their  demands  against  him. 

This  view  of  the  effect  of  ttds  statute  upon 
the  several  mortgages  in  que^on  under 
wfaleh  the  plaintiffs  aaim  does  not,  however, 
necessltHte  a  reversal  ot  the  Judgment  ap- 
pealed from.  It  will  be  obserrod  tbat,  whUe 
the  statute  of  this  territory  before  referred  to 
provides  that  assignments  contidning  prefer- 
ences shall  not  m  valid,  it  does  not  make 
ttiem  absolutely  invalid  for  every  purpose^ 
The  mortgages  ttiemseives  do  not  indicate 
that  there  are  any  other  ereditors,  and  it  has 
only  been  demonstrated  that  there  are  tubers 
by  proof  Independent  of  them.  It  will  be 
fur^er  obeerred  that  hythla  statute  it  Is  also 
provided  that.  If  such  assignment  be  upon  or 
contain  any  contract  or  condition  by  which 
any  creditor  is  to  receive  a  preference  or  pri- 
ority over  any  other  creditor,  the  property  of 
the  insolvent  shall  become  a  trust  fund,  to  be 
administered  in  equity  in  the  district  court, 
and  shall  inure  to  all  of  the  creditors  In  pro- 
portion to  their  respective  daims  or  demands. 
Under  this  provision  of  the  statute,  while  the 
mortgages  under  which  the  plaintifb  claim 
must  be  considered  as  an  assignment  by  the 
mortgagors,  in  view  of  all  the  facts  In  this 
esse,  and  invalid  as  an  assignment  because 
of  the  preference  secured  by  it,  yet  it  was 
suflBcient,  when  accompanied  by  the  delivery 
of  possession  of  the  property,  to  pass  the  title 
from  the  mortgagors,  and  ^at  it  In  the  plain- 
tifEs  and  their  co-mortgngees  as  a  trust  fund, 
of  which  they  became  trustees  for  the  benefit 
of  all  the  creditors  of  the  assignors.  As  such 
trustees  they  have  the  right  to  maintain  this 
action  against  the  defendant,  and  to  hold  the 
property  until  an  assiKnee  or  receiver  shall 
be  appointed  by  the  district  court  to  take 
charge  and  administer  the  fund  under  its  di- 
rection. The  mortgages  are  valid  instruments 
as  such,  as  between  the  parties,  and  were 
based  upon  adequate  consideration.  For  the 
reasons  that  the  mortgagors  were  insolvent 
at  the  time  of  the  execution  of  the  mortgages, 
and  by  that  means  conveyed  and  transferred 
substantially  all  their  property,  they  were 
held  under  the  assignment  law  of  this  terri- 
tory to  constitute  an  assignment.  The  law 
does  not  tolerate  preferences  In  such  instru- 
ments, and  declares  them  invalid.  Bnt  it 
does  not  effect  a  reconveyance  of  the  property 
to  tlie  assignor.  On  the  contrary,  the  as- 
signor, by  the  execution  of  the  instruments 
of  assignment,  has  divested  himself  of 
bis  property,  and  has  placed  it  beyond  bis 
ability  to  direct  or  control  it  in  any  way.  If 
it  contain  or  provide  for  prefereiioeB»  to  that 


extent  it  la  Invalid;  but  tt  is  stlU  valid  as  an 
assignment  of  bis  property,  and  by  operation 
of  law  the  property  so  assigned  becomes  a 
fand  in  equity,  discharged  from  the  prefer- 
ences created  by  the  assignment,  which  is  to 
be  distributed  ratably  among  the  creditors  of 
the  insolvent.  In  otbw  words,  under  section 
4660  of  the  Complied  Iawb  of  Dakota,  an  as- 
signment by  an  insolvent  debtor  oontaiatng 
preferences  Is  valid  as  an  assignment  of  bis 
property,  thoagh  invalid  as  to  the  preferences 
contained  in  or  secured  by  It,  and  operates  to 
divest  the  asslipior  of  the  tlUe  to  his  property, 
and  creates  a  fnnd  in  equity  in  which  all  bis 
creditors  are  entitled  to  share  equally  in  pro- 
portion to  their  respective  elalms.  And  the 
pttson  or  persons  to  whom  such  assignment 
la  made,  whatever  its  form,  became  trustees 
of  the  fund  for  tlie  benefit  of  alltiieereditors; 
and  the  fnnd  is  to  be  admlnlsteFed  under  the 
direotion  of  tiie  oourt.  and  is  to  all  intents  and 
purposes  in  the  custody  at  the  law.  The 
statute  dedarii]^  such  preferences  void  wis 
not  enacted  for  the  purpose  of  enabling  other 
creditors  to  gain  a  preference  by  atta^ment 
proceedings  or  otherwise  against  the  assignor. 
On  the  contrary,  its  purpose  was  to  prevent 
preferences,  and  compel  an  equal  distribution 
of  the  assets  of  the  debtor.  The  atta^iing 
creditors  are  in  no  bettor  situation  than  the 
mortgagees.  The  mortgages  were  given  to 
secure  debts  honestly  owing  by  the  iiuolvents 
and  without  fraud.  They  are  not  void  as 
mortgages,  but  as  constituting,  when  ctmstd- 
ered  t<^ether.  In  view  of  the  facte  surround- 
ing their  execution,  an  assignment  contain- 
ing preferences,  by  an  insolvent  debtor,  of 
all  his  property.  The  very  instant  such  an 
assignment  was  executed,  the  property  of  the 
debtor  became  a  fnnd  In  equl^  for  payment 
ratably  of  the  claims  of  all  the  creditors,  and 
the  fund  now  so  remains  in  the  hands  i^  toe 
mortgagees  as  trustees  for  such  purpose. 

The  facts  of  the  case  do  not  bring  It 
within  any  of  the  provisions  of  the  Code  of 
Civil  Procedure  allowing  attachments  against 
debtor's  property,  when  considered  with  ref- 
erence to  those  statutes.  The  property  at- 
tached was  no  longer  the  property  of  the 
debtor ;  It  had  not  been  dispcned  of  to  hinder, 
delay,  or  defraud  his  creditors,  within  the 
purview  of  thn  law  in  regard  to  attachments, 
and  when  they  may  issue,  but,  on  the  ocm- 
trary.  In  payment  of  liabilities  honestly  ow- 
ing by  him.  The  acts  of  the  insolvent  in 
making  the  mortgages  only  became  Illegal 
when  It  was  established  that,  being  insolvent, 
they  had  conveyed  all  their  property  to  aom9 
of  their  creditors  to  the  exclusion  of  others, 
and  then  only  when  considered  In  the  light 
of  the  statute  in  regard  to  preferences  in  as- 
signments made  by  insolvent  debtors.  As 
mortgages,  they  were  valid  as  between  the 
parties.  As  an  asstgnment,  they  were  in- 
valid as  to  the  proferonces  secured,  but  valid 
to  divest  the  title  of  the  assignors  in  the  prop- 
erty, and  vest  it  in  the  assignees  for  the  benefit 
of  all  the  creditors,  r^ved  from  the  iwefar- 
enoes.  The  provisions  oC  ttie  statute  beeaine 


Digitized  by 


vis.)  STATE  9.  STEWABT. 


«n  element  of  the  centraet.  which  Is  to  be 
wnsldered  end  glren  etteot. 

To  permit  the  detendanfe  to  gain  a  prefer- 
ence hj  hla  sttaehment  in  this  case  would  be 
■to  perrert  both  the  atatnte  in  regard  to  when 
attachments  m«f  issue  in  this  territory,  and 
that  forbidding  References  1^  insolvent 
•debtors,  to  purposes  for  which  neither  of 
them  were  intended  or  designed.  Such  a  con- 
struction would  absolutely  defeat  the  inten- 
tion of  the  legislature  in  enacting  the  proTiso 
-contained  in  section  4660  of  the  Compiled 
Laws,  and,  instead  of  creating  from  the  prop- 
erty of  the  insolvent  a  fund  to  be  adminis- 
tered  in  equity  for  the  benefit  of  all  the  cred- 
itors of  any  insolvent,  enable  some  who 
might  be  more  conveniently  located  for  the 
purpose  than  others,  or  by  tiie  consent  of  the 
insolvent,  to  obtain  preferouses  fay  attach- 
msnt  proceedings,  and  thus  acoompHsh  the 
very  mischief  this  statute  was  Intended  to 
prevent.  The  property  became  a  trust  fund 
in  equity  the  moment  the  assignment  was 
exeonted  and  delivered,  and  the  defendant 
-obtained  no  lien  by  levying  tils  attachment. 
The  property  was  at  thnt  time  in  otutodia 
UffUt  and  not  the  subject  of  attachment  by 
creditors  of  the  insolvent.  The  title  had 
passed  as  absolutdy  from  the  assignor  as 
tlictugh  be  had  made  a  formal  assignment 
without  preferences.  Under  the  statute 
they  had  in  eftect  made  an  assignment  of 
all  their  property  for  the  benefit  of  their 
creditors  without  preferences.  Such  an  as- 
signment is  not  ground  for  attachment. 
Place  V.  Millw,  6  Abb.  Pr.  (N.  S.)  178;  £b- 
ner  t.  Bradford,  3  Abb.  Pr.  (N.  8.)  248. 
And  as  the  same  reasons  apply  whether  the 
ptirtnershlp  t>e  considered  general  or  special, 
and  an  attachment  nnder  Uie  facts  and  cir- 
cumstances of  this  case  will  not  lie  under 
■either  eonclusion,  we  express  no  opinion  on 
that  question. 

Damages.  Upon  the  question  of  damages, 
we  think  the  trial  court  adopted  an  erroneous 
measure.  By  section  46U3,  Comp.  Laws,  it 
is  provided  that  the  detriment  caused  by 
wrongful  conversion  of  personal  property  is 
presumed  to  be  (1)  the  value  of  the  property 
at  the  time  of  the  conversion,  with  Interest 
from  that  time;  (2^  where  the  action  has  been 
proeecnted  with  diligence,  the  tiigfaest  mar- 
ket value  of  the  property  at  any  time  be- 
tween the  conversion  and  the  verdict,  with- 
out interest.  They  could  have  adopted  either 
of  these  rules.  Tbey  did  adopt  the  former, 
and  the  court  has  fonnd,  as  a  fact,  what  the 
value  of  the  property  was  at  the  time  of  the 
«}nVersion:  that  it  was  •22,260.88.  subject, 
however,  to  a  mortgage  In  favor  of  the  Citi- 
zens* National  Bank  of  Grand  Forks  of  $10,- 
667.58,  upon  which  tfaey  have  realized,  leav- 
ing, as  the  sum  to  which  the  plaintiffs  would 
be  entitled,  •11.692.75.  We  are  of  opinion 
that  this  is  the  proper  measure  of  damages  to 
be  applied  In  this  case.  It  was  so  decided  in 
Keith  V.  Haggart,  88  N.  W.  Rep.  465. 

From  these  considerations  it  follows  that 
4he  jadgmeob  In  this  action  muat  be  modiOed 
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80  as  to  limit  the  amount  of  the  recovery  to 
tlie  sum  of  •llt692.75,  that  being  the  value  of 
the  mortgaged  goods  converted,  as  foand  by 
the  trial  court,  after  deducting  the  amount 
due  upon  a  prior  mortgage,  upon  which,  as 
appears  the  record  herein,  an  action  has 
been  brought  and  recovery  had;  and  as  thus 
modified  said  Judgment  must  be  affirmed, 
without  prejudice,  however,  to  any  of  the 
creditors  of  the  firm  of  J.  K.  Johnson  &  Co. 
to  take  such  proceeding  in  the  district  court 
as  they  may  be  advised  to  have  the  prupei  ty 
In  the  bands  of  the  plaintiffs  declared  a  trust 
fund,  in  which  all  of  such  creditors  may  share 
rataUy,  In  accordance  with  the  views  hereto- 
fore expressed.  All  of  the  Justices  concur^ 
ring,  excepting  MoConneix,  J.,  not  sitting. 


CinxBin*  Nav.  Bakk  or  Gsaitd  Foaxs  v.  Jbhxs, 
Fiats  etaUv.  BA]CB.*OuininT«B  o.  Bamh.  HoaM- 
iHAL  a  aLv.  Sua.  AuiSa  et  al.v.  Bami. 

{Supreme  Court  of  Dofeota.  OoL  10^  USO.) 

Appeal  from  district  ooart,  Orand  Forki  oonalgr. 

SUme  A  Newman^  tor  CltizenB*  Nat  Bank  of 
Grand  Forks.  Boaard  A  CbrNss,  for  the  other 
onditon. 

Sfb!Tosr,J.  The  Judgments  wpealed  from  In  tbs 
foreffolng  entltlecl  actions  are  affirmed  on  the  opln> 
ion  fa  Straw  v.  Jenks,  ante,  Ml,  (deoided  at  this 
term.)  In  the  fire  actions  lastly  above  entitled  It 
would  probably  have  not  been  erroneons  to  have 
snbinltted  the  oases  to  jury,  with  Instructions  that 
they  would  be  warranted  In  finding  for  the  plain- 
tiffs, respectively,  nominal  damages,  and  nothing 
more;  but  we  do  not  think  the  omission  to  do  this, 
under  the  olwmmstanoes,  sufflolent  to  iustl^  us  ia 
reversing  the  Judgment  JTudRments  affirmed. 
AU  oonottrrlng,  enept  MoOoxHau,  J.,  not  sitting. 


Statb  «d  rd.  Baltzbll  «.  BrBWAEET,  Olr^ 
cult  Judge. 

(J9u2nwn«  Court  of  Wiaoon^n.   Oct  16, 1689.) 

OovsTmrnoiTAL  Law— DauKAOB.  \ 
X.  Lawe  Wis.  1889,  a  888,  creating  a  drainage 
commission  for  Dane  county,  and  requiring  the 
oonunisaioners  to  dedde  wbecoer  the  public  health 
or  welfare  requires  drains,  to  classify  lands  for  as- 
sessment therefor,  to  assess  snob  benefits  and 
taxes,  to  sue  and  be  sued,  and  to  enforce  assess- 
ments, is  not  obnoxious  to  Const,  art  4,  %  81,  pro- 
hibiting the  legislature  from  enacting  anyspedal 
or  private  law  granting  corporate  powers  or  priv- 
Uegas  except  to  oitlea,  since  the  act-,  though  ooa- 
ferriag  ooiporata  powers.  Is  an  azerclse  ofpoUee 
power  for  the  pubuo  health  and  welfare. 

3.  Nor  It  the  act  Invalid  for  the  reason  that  It 
provides  for  no  appeal  from  the  commissioners' 
decision  as  to  the  necessity  for  drainaee,  as  in  the 
exercise  of  the  right  of  eminent  domaia  the  legis- 
lature may  determine  the  necesaity,  or  delegate  the 
power  of  determination  to  a  board  of  commis- 
sioners. 

8.  Nor  is  the  act  invalid  In  that  the  legislature 
has  delegated  to  the  commissioners  the  power  of 
creating  and  defining  dlstriotB  for  drainage  pur- 
poses within  the  oonnty  to  which  the  act  pertains, 
tlie  nature  and  extent  of  the  proposed  drunage  be. 
ing  dearly  indicated  in  the  act  * 

4.  The  act  gives  an  appeal  from  the  commis- 
sioners' dedsion  in  classifying  the  lands  for  assess- 
ment, from  the  amount  of  damages  awarded  for 
any  land  taken  or  injured,  from  the  taxes  and  ben- 
eflU  apportdoaed,  and  from  all  material  questions 
except  tlie  dedsion  as  to  the  necessity  of  the 
drainage  for  the  poUio  health  and  weUare.  Held, 
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that  U  wu  not  Told     ttthdng  pmpertiy  wtthoat 
due  prooBBB  of  law. 
Cassodat,  J.,  disBenUng. 

This  la  certiorari  to  the  Judge  of  %ho  ninth 
JuiUcfiU  circuit,  the  Honorable  Alva  Stew- 
art, to  review  an  order  made  hy  him  under 
cliiipter  S88  of  the  Laws  of  1889,  enUUed  **  An 
act  lu  amend  chapter  626  of  the  Laws  of  1887, 
entitlfid  *An  act  to  amend  chapter  4^  of  Uie 
Laws  of  1885,'  entitled  *An  act  to  prorlde 
for  tlie  drainage  and  reclamation  of  cartidn 
lands  in  Dane  county,* "  apppinUng  commis- 
sioners under  the  said  act. 

Pinfuy  A  Sanbcvn  and  Zute  A  Wait,  for 
relator.  H  F  Chynozoeth  and  Bogm  A 
Hall,  for  respondent. 

Co  LB,  C.  J.  This  is  a  proceeding  to  re- 
verse and  set  aside  an  order  of  the  circuit 
judge  of  Dane  county  appointing  three  drain- 
Hge  commissioners,  under  chapter  383,  Laws 
1889.  The  validity  of  this  act  is  challenged 
on  several  grounds.  In  the  flrst  place  it  is 
insisted  that  the  act  is  void  because  in  con- 
flict with  aut>div[3iori  7,  g  81,  art.  4  of  the 
eonatltution,  which  prohiute  the  legislature 
from  enacting  any  special  or  private  law 
granting  corporate  powers  or  privileges  ex- 
cept to  cities.  That  chapter  883  is  a  spe- 
cial act,  as  distinguished  from  a  general  law, 
it  seems  to  me  there  can  be  no  doubt.  In 
State  T.  Lean,  9  Wis.  279,  and  in  some  sub- 
sequent cases,  the  words  "general  law"  re- 
ceived a  very  liberal  interpreUtion, — one  suf- 
ficiently broad  to  comprehend  what  some 
authorities  denominate  "public  local  laws;" 
but  unless  all  distinction  between  a  general 
law  and  a  special  law  is  broken  down,  I  can 
but  tbinlE  the  law  in  question  Is  a  special  act. 
It  is  entitled  "  Ad  act  to  amend  *  *  *  an 
act  to  provide  for  the  drainage  and  reclama- 
tion of  certain  lands  in  Dane  county,"  and 
in  its  terms  applies  mainly  to  lands  in  that 
county.  I  must  therefore  consider  it  a  special 
act,  Intended  to  accomplish  or  carry  out  a  local 
system  of  drainage.  That  the  act  grants 
certain  corporate  powers  It  seems  to  me 
equally  plain.  Whether  those  powers  are  the 
corporate  powers  and  privileges  the  amend- 
ment of  1871  was  intended  to  prohibit  the 
legislature  from  granting  by  a  special  act  is 
a  question  which  will  be  considered  In  a  mo- 
ment; but  now,  without  going  into  an  analy- 
sis of  the  provisions  of  the  act,  it  is  suffi- 
cient to  remark  that  the  law  clearly  grants 
certain  corporate  powers  and  privileges,  with- 
in the  meaning  of  many  well-conaidered  cases 
to  which  our  attention  whs  called  on  the  ar- 
gument. The  law  declares  that  the  commis- 
sioners shall  be  known  "as  drainage  commis- 
sioners of  drainage  district  Number  one  of 
Dane  county."  They  are  to  take  an  oath, 
jind  give  bonds  for  the  faithful  performance 
of  their  duties;  cause  accurnte  sui  veystobe 
made  of  the  route  of  the  proposed  system  of 
drainage.  After  hearing  parties  interested, 
the  board  decides  whether,  in  their  opinion, 
the  public  health  or  welfare  will  be  promoted 
bty  the  intended  work;  If  ao,  thciy  dusify 


lands  for  the  assessments  of  benefits  and 
taxes  to  execute  the  same,  aasess  such  ben- 
efits and  taxea.  make  contnu^,  incur  obli- 
gations, sue*  and  enforce  the  oolleetion  of  de- 
linquent assessments,  and  exercise  other  coi^ 
porate  powers.  They  exercise  many  powers 
of  r^ular  corporate  bodies,  and  the  act  eeems 
to  constitute  the  drainage  oomnaissioners  a 
corporation  to  aooomidlsh  and  oany  oat  tt» 
work  of  the  proposed  system  of  drainage. 
But  the  connsel  for  the  respondent  insist  and 
claim  that,  evm  if  the  act  does  grant  certain 
corporate  powers,  th^  are  not  of  that  nat- 
ure and  character  which  it  was  the  intent 
of  the  amendment  to  prohibit  the  legislature 
from  granting  by  a  special  act.  It  is  said  the 
drainage  commlsslontts  are  organised  as  a 
quasi  corporation  for  a  gorernmental  pur- 
pose, in  order  to  weonte  the  polloe  power  of 
the  state  in  a  particular  distrlot  for  the  pro- 
motion of  the  public  health  and  welftre.  It 
ia  conceded  that  the  poUoa  power  of  tia  state 
extends  to  the  promotion  of  the  health,  com- 
fort, and  good  order  of  its  citizens,  and  it 
cannot  be  successfully  denied  that  dn^nnge 
laws  are  ena<^  mainly  to  secure  theee  ends. 
The  declared  purpose  of  the  law  in  question 
1b  to  promote  the  public  health  and  welfare 
by  executing  a  system  ot  drainage.  That  is 
the  main  purpose  and  object  <tf  the  law.  The 
question  as  to  the  validity  of  drainage  Uws 
was  fully  considered  by  this  court  in  Don- 
nelly T.  Decker,  58  Wis.  461,  17K.  W.  Bep. 
389.  There  the  town  snpervison,  undta  the 
general  statute,  had  constructed  a  ditoh 
through  the  plaintiff's  land,  and  were  sued 
in  an  action  of  trespass.  Thto  court  held  ttiat 
the  law  providing  for  the  construction  of 
ditches  and  drains  to  drain  marsh,  swamp, 
and  oversowed  lands  was  valid,  and  that 
when,  in  the  judgment  (tf  the  supervisors,  such 
ditches  would  oondoee  to  the  pablie  health 
and  welfare,  they  could  be  lawfully  made. 

Without  further  discussion  it  may  be  as- 
sumed that  the  law  in  question  falls  within 
the  police  power,  and  the  commissioners  ex- 
ercise under  it  a  police  authority,  intended  to 
promote  the  public  health  and  welfare.  The 
question  then  is,  does  the  oonstitutional 
amendment  of  1871  prohibit  the  legislature 
from  granting  these  powers  for  sudi  a  pur- 
pose by  special  acts.  While  the  question  is 
not  free  from  doubt,  we  are  inclined  to  the 
opinion  that  the  legislature  had  the  constitu- 
tional power  to  enact  the  law.  It  is  cer-  * 
tainly  well-established  docbrine  that  the  state 
constitution  is  simply  a  limitation  of  the 
power  of  the  legislature,  and  that  in  respect 
to  the  enactment  of  laws  the  legislature  has 
plenary  power,  except  so  far  as  it  is  re- 
stricted in  its  action  by  the  precise  terms  of 
the  federal  and  state  constitutions.  It  might 
be  difflcait  to  draw  an  accurate  line  between 
the  corporate  powers  and  privileges  whidi 
the  legislature  is  prohibited  from  granting  by 
special  laws  and  those  which  they  may  grant 
by  such  laws.  So  test  has  been  suggested 
whleb  is  entirely  satisfactory  to  our  minds. 
It  Is  said  Uw  xestriaUon  applieB  alone  to 
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granting  powers  to  private  eorpcraliona,  and 
iras  not  intended  to  limit  the  legislature  In 
conferring  corporate  powers  upon  quasi  cor- 
porations which  are  political  in  their  charac* 
ter,  and  are  agencies  for  exercising  the  pow- 
ers and  duties  of  local  government.  This 
view  might  be  adopted  as  sound  were  It  not 
for  the  exception  of  cities  in  the  clause. 
There  would  seem  to  be  no  object  nor  neces- 
sity for  making  the  exception  If  the  restric- 
tion bad  no  application  to  a  special  law  con- 
ferring corporate  powers  upon  government- 
al subdivisions  of  the  state;  for  cities  are 
municipal  corporationSfOi^anlzed  to  exercise 

Swers  of  local  government  uid  police  regii- 
^iODS. 

We  do  not  understand'  that  sabdlvlsion  7. 
§  31,  art.  4.  has  been  eonstrued  by  this  oonrt 
as  being  a  prohlbitloa  only  as  to  the  grant  of 
corporate  powers  and  priviieges  to  purely 
private  corporations  which  are  organized  for 
private  gain;  and  that  it  does  not  apply  to 
iuatt  oorpuraticau  which  perform  govern^ 
mental  funotions.  The  main  object  of  this 
clause  of  the  amendment  may  have  been  to 
prohiUt  the  legislature  from  granting  corpo- 
rate powers  and  privileges  to  prir^  corpo- 
Eations,  except  by  a  general  law;  but  we  are 
not  prepared  to  say  that  this  vas  the  only 
object  of  the  clause.  This  provision  was  not 
before.lbe  court  in  Smith  t.  Sherry,  60  Wis. 
213.  6  N.  W.  Rpp.  561 ;  Ofttbcart  v.  Gomstook, 
£6  Wis.  690,  610.  14  IT.  W.  Bep.  833,  842; 
and  Bnflway  Go.  v.  Langhule,  66  Wis.  614. 14 
K.  W.  Bep.  844.  We  shall  not  attempt  to  lay 
down  any  general  rule  which  will  furnish  a 
test  in  all  cases  as  to  what  corporations  come 
within  the  amendment.  It  is  a  safer  course 
to  let  each  law  be  considered  upon  Its  own 
provisions  and  subject-matter  as  it  may  come 
before  the  court.  It  is  suOiclettt  now  to  say 
that  chapter  888,  which  organizes  the  board 
of  drainage  commissioners  to  carry  out  the 
prescribed  system  of  drainage  in  Dane  coun- 
ty, ifl  not  in  conflict  with  the  amendment  of 
1B71.  Under  the  authority  conferred,  the 
board  exercises  a  police  power  for  the  pro- 
motion of  the  public  health  and  welfare,  and 
la  not  clothed  with  corporate  powers  or 
privileges  forbidden  by  the  amendment.  This 
same  question  hs  to  the  grant  of  corporate 
powers  by  aspeciai  law  was  involved  in  Bry- 
ant V.  Robbins,  70  Wis.  258,  36  N.  W.  Rep. 
545.  It  ia  obvious,  that  if  this  law  Is  obnoxious 
to  the  constitutional  objection  urged  of  grant- 
ing corporate  powers  which  the  legislature 
Was  prohibited  from  granting,  the  law  of 
1885  was  open  to  a  like  objection.  Yet  no 
such  objection  was  taken  to  the  law  in  that 
case,  although  it  was  argued  by  the  same 
able  and  distinguished  counsd  who  assails  the 
law  of  1&89  on  that  ground. 

It  may  be,  as  the  relator's  counsel  suggests, 
that  the  powers  conferred  upon  the  commis- 
sioners could  have  well  been  exercised  by  the 
county  board  of  supervisors.  The  county 
board  has,  under  the  general  law,  poww  to 
construct  county  drains  where  they  will  con- 
duce to  the  public  health  and  welfare,  (chap- 


ter 54,  Rev.  St.;)  but  the  leglslRfure  may 
have  thought  the  drainage  prescribed  in  the 
law  of  1889  would  be  more  properly  and  ef- 
fectually done  under  the  direction  of  a  board 
of  commissioners,  who  would  have  chjirge  of 
the  work  until  completed.  The  county  board 
consists  of  many  members,  and  the  person^ 
nel  is  constantly  changing.  The  members 
are  not  generally  chosen  with  reference  to 
any  peculiar  titness  for  such  work,  though 
they  have  ample  authority  under  the  statute 
to  inaugurate  it.  Rut  whatever  may  have 
been  the  motive  or  reason  which  induced  the 
legislature  to  enact  the  law  is  an  immate- 
rial inquiry  if  the  law  is  valid.  The  law 
gives  the  commissioners,  after  hearing  the 
parties  in  the  matter  who  shall  appear  before 
them,  power  to  decide  whether  the  public 
health  or  welitere  will  be  promoted  by  the  in- 
tended work.  A  favorable  decision  by  them 
of  that  qnestton  is  ooncluaive.  No  appeal  is 
granted  tor  any  further  hearing  on  the  ques- 
tion as  to  the  necessity  of  Uia  drainage.  The 
law  is  vigorously  assailed  because  it  piovides 
no  appeal  for  the  trial  of  that  question.  From 
the  nature  of  the  case  it  would  seem  that 
there  should  be  somebody  to  determine  ths 
question  of  the  necessity  of  the  drainage  for 
the  public  benefit.  Is  each  person  whose 
land  ia  aJBTected  by  the  drainage  enUtled  to  a 
jury  trial  of  the  issue?  If  so.  one  Jury  might 
And  one  w^,  another  Jury  find  another  way; 
and  a  marsh  which  was  the  cause  of  sickness 
and  death,  and  was  really  a  nuisance,  would 
never  be  drained.  The  legislature  might 
have  dechired  the  marshes  in  this  case  n  nui- 
sance, and  taken  steps  for  draining  tliem. 
The  question  itf  neceaaity  could  not  have  been 
Inquired  into  except  where  it  was  apparent 
that  there  was  an  attempt  to  e^ade  the  con- 
stitution, and  advance  some  scheme  under 
the  pretense  of  promoting  the  public  health 
and  welfare.  In  the  case  of  a  county  drain 
the  county  board  deddn  upon  the  necessityi 
and  there  Is  no  appeal  from  the  decision  at 
the  question.  The  principle  involved  Is  anal- 
ogous to  taking  property  by  right  of  eminent 
dom^n.  Where  a  municip^  oorporati<m 
takes  property  for  public  use,  the  jury  con" 
clnstvely  decides  the  question  of  necessity. 
The  le^lature  may  determine  the  necessity 
of  the  exercise  of  the  power,  and  the  exteut 
to  which  the  exercise  shall  be  carried ;  or  it 
may  delegate  the  exercise  of  that  right  to  of- 
ficers or  corporations.  "It  is  not  Indispens- 
able that  the  legislature  shall  determine  that 
any  given  enterprise  is  necessary  or  proper 
befoi-e  putting  in  operation  the  power  of  em- 
Inent  domiin.  This  power  is  primarily  an 
absolute  one,  and  theoretically  exists  in  this 
absolute  form  in  Uie  ultimate  source  of  au- 
thority in  every  organized  society.  In  the 
constituted  government  of  this  state  the  right 
of  exercising  it  has  been  confided  to  the  leg- 
islature, restricted  by  only  two  conditions, — 
one  that  compensation  shall  be  made  to  the 
owner  of  the  propei*ty  taken;  the  other  that 
the  use  for  which  property  may  be  taken  shall 
be  a  public  use.  In  other  respects  It  is  with- 
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out  limit.  Wbetber  the  purpose  to  be  sul^ 
served  be  Decesaaiy  or  wise  Is  for  tbe  legiB- 
latnre  alone.  Tbat  body  also  must  decide 
when,  or  under  what  clrcnm8tancea»  the  oc- 
casion for  its  exercise  arises ;  but  whether  the 
legislature  will  await  the  actual  existence  of 
the  occasion  before  determiniug  to  emplt^ 
its  prerogative,  or  will  declare  in  advance 
what  condition  of  things  shall  famish  tbe 
exigency  for  Ita  agents  to  act,  is  a  question 
purely  for  legislative  discretion.  **  This 
language  of  tbe  court  of  New  Jetsey  in 
Bailway  Co.  t.  Ballroad  Co.,  82  K.  J.  Eq. 
755-763,  is  applicable  to  the  point  we  are 
eonsidering.  This  doctrine  is  in  accord  with 
tbe  views  of  all  the  authorities  upon  tbe  aab- 
Jeet,  and  was  sanoUoned  by  this  court  in 
Smeaton  v  Martin,  57  Wis.  864,  15  K.  W. 
Bep.  403;  Smith  T.  Gonld.  69  Wis.  681,  18 
N.  W.  Itep.  457;  and  Newcomb  T.  Smith,  2 
Fin.  181.  It  is  upon  this  principle  <^  public 
benefit  that  not  on  ly  tbe  iigents  of  Uie  govern- 
ment, bat  also  individuals  and  oorporatlons, 
have  been  authorized  to  take  or  invade  pri- 
vate  property  for  the  purpose  of  making  liigb- 
ways,turn[dkeroads,  and  canals;  of  erecting 
and  constructing  wharves  and  basins;  and  <S 
draining  swamps  and  marshes.  Hubbell, 
J.,  in  Newcomb  v.  Smith,  supra.  No  dis- 
tinction is  percelTed  in  Uie  case  of  taking 
land  ftor  a  dniln  or  other  public  pappose;  for, 
while  the  public  have  often  great  interest  In 
drainage  on  sanitary  grounds,  tliia  fact  fur- 
nishes more  cogent  reasons  for  tbe  legisla- 
ture's delegating  the  power  of  determuiing 
whether  the  neo(>8aIty  exists  under  tbe  cdr- 
comstances.  It  is  obvious  the  question  could 
never  be  determined  bysuccessive  jurytriato. 

Another  objection  to  the  law  is  that  it  at- 
tempts to  delegate  to  the  commissioners  the 
power  of  creatini;  and  defining  districts  for 
drainage  purposes,  which  it  is  said  belongs 
solely  to  the  legislature.  It  Is  not  apparent 
bow  the  legislature  could  accurately  define 
the  boundary  of  tbe  lauds  which  should  t>e 
drained  without  more  investigation  than  it 
has  time  to  give  such  matters.  As  respond- 
ent's counsel  say,  "the  act  does  define  the 
boundaries  of  tbe  district;"  bat  it  is  left  to 
the  commissioners  to  determine  what  lands 
shall  be  drained,  and  what  lands  shall  be 
charged  with  assessments  for  doing  tbe  work. 
But  the  lands  to  be  drained  or  reclaimed  are 
in  Dane  county,  and  the  nature  and  extent 
of  the  proposed  drainage  are  clearly  indicated. 
In  Teegarden  v.  Bacine,  66  Wis.  545,  14  N. 
W.  Bep.  614,  and  Dickson  t.  Racine.  61  Wis. 
545.  21  N.  W.  Bep.  620.  authority  was  given 
'  tbe  common  council  to  define  the  taxing  dis- 
tricts for  local  taxation,  and  it  was  held  that 
the  common  council  possessed,  pro  hao  e(c0, 
the  le{(i3lative  power,  whose  action  was  as 
conclusive  In  the  matter  as  if  taken  by  tbe 
legislature  itself.  This  is  not  like  People  v. 
Parks,  58  Cat.  625.  There  it  is  said:  "The 
legislature  has  not,  in  any  of  the  provisions 
of  the  act  under  a)nsideration,  designated  any 
particular  river,  stream,  or  locality  within 
tbe  state  where  drainage  Is  necessary;  nor 


has  it  located  or  establlsbed  tbe  boundaries 
of  any  drainage  and  assessment  district  with- 
in tbe  limits  of  which  taxes  are  to  be  levied,, 
assessed,  and  collected  for  the  purpose  <^ 
raising  funds  to  defray  the  cost  and  ucpenses- 
of  tiie  system  of  works  designed  the  act. " 
I^e  641.  The  legislatnre  could  not  welt  ea- 
ter  upon  an  inquiry  of  the  lands  which  should 
be  drained,  but  naturally  referred  tbat  sub- 
ject to  tbe  commissioners,  who  conld  inves- 
tigate the  Acts.  Tbe  commissioiiers  eouM 
determine  wliat  lands  would  be  benefited  by 
the  work,  and  assess  tlie  burdens  in  propw- 
tton  to  the  benefits  received.  We  see  no  ob- 
jection to  this  feature  of  the  law.  SeeGooley^ 
Tax'n,  (2d  Ed.)  149,  and  cases  dted  In  the 
notes. 

It  is  further  tndsted  that  the  act  is  void 
because  it  provides  a  method  of  drainage 
which  affects  property  rights,  without  giving 
the  owttrav  of  the  land  the  benefit  of  due  pro- 
cess of  law.  The  act  gives  an  ^peal  ttom 
the  dedsion  of  the  oommlsslonexB  in  classify- 
ing the  lands  foi  assessment ;  from  ttie  amount 
of  damages  awarded  tm  any  land  taken  ox 
injured  from  the  taxes  and  benefits  appor^ 
tioned;  indeed,  from  the  decision  of  all  ma- 
terial questions  which  out  aris^  snept  from 
the  decision  as  to  tbe  necMsl^  of  tlie  drain- 
age to  prmnote  the  public  health  and  welfare. 
We  have  stated  some  reasons  tat  the  conclu- 
sion that  the  act  is  not  void  for  that  feators 
in  It;  but  upon  the  other  questions  tbe  ag- 
grieved party  has  an  appeal.  Under  tbe  cir- 
cumstances it  cannot  be  truthfully  said  that 
a  person  has  had  his  property  teken  from 
him  or  invaded,  or  burdens  imposed  npon  it, 
without  a  hearing,  or  due  process  <rf  law. 
The  plain  and  dedared  object  of  the  act  is- 
the  promotion  oC  the  general  health  of  ttie- 
community  and  ttie  public  welfare,  the 
execution  of  the  proposed  system  of  drainage^ 
and  the  improvement  of  waste  land  which 
will  result  therefrom.  TlMse  manifeet  ad- 
vantages and  benefits,  both  publie  and  pri- 
vate, would  seem  to  fully  justify  its  enact- 
ment. The  validity  and  wisdom  of  such  leg- 
islation has  been  amp^  indicated  courts 
which  have  considered  the  subject,  aad  no 
further  remarks  are  called  for  upon  tbe  gen. 
eral  question. 

As  we  perceive  no  valid  objection  to  chap- 
ter 883,  the  order  of  the  cireuit  judge  ap- 
pointing tbe  drainage  commissioners  ia  af- 
firmed, and  the  cause  isremanded  &rfurther 
proceedings  according  to  law. 

Cassodat,  J.,  dissents. 


FiSK  t.  JSNBWBnf. 
(Suprsme  Court  of  WUomtiM.  De&  8,  UW.) 
LncTATioH  ow  Aonom— Hubs. 
Laws  WU.  18$!,  c.  SSS,  providing  that  •*«» 
debt  of  or  claim  against  any  deceased  person  whicli 
was  not  a  lien  uwun  the  real  estate  oi  sach  deoed- 
ent  before  his  death  shall  be  a  lien  upon  or  valid 
claim  ag^Dst  any  suoh  real  eatate  in  this  stUa,  tor 
the  payment  of  which  suoh  real  estate  oan  he  sold 
by  an  executor  or  administrator  after  throe  yearn 
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from  tbe  death  of  mdh.  deoedatit, "  does  oot  bar  pro- 
ceedings under  Ber.  St.  Wis.  I  8374  et  seq.,  to 
cbai^  tbe  heir  wlfb  tbe  debt  of  ner  Kioeetor :  tbe 
Mt  meaning  that  after  tttree  years  from  the  death 
of  a  person  no  debt  or  claim  shall  oontinne  to  be  s 
lien  or  Tsiid  claim  against  the  land  of  which  he  died 
aeised,  so  as  to  anthorlxe  the  ooanty  court  to  order 
It  to  be  B<^  b7  the  administrator. 

Appeal  from  circuit  court,  JasMa  oonntr; 
Alva  Stewart,  Judge. 

Winsor  i&  Wimor,  for  appelant.  Finn^ 
A  Banhorjkf  for  respondent. 

Cole.  C.  J  Was  the  complaint  In  tfalB 
case  good  on  demurrer?  For*  nnder  our 
practice,  we  must  consider  the  order  striking 
it  out  as  frivolous,  in  that  light.  The  com- 
plaint states,  in  substance,  that  the  defend- 
ants are  respectively  the  widow  and  daugh- 
ter, and  only  heir  at  law,  of  one  Egbert  Gary, 
deceased;  that  the  pMntift  is  tbe  owner  and 
holder  of -the  promissory  note  mentioned; 
that  Gary  gave  this  note  on  the  24tb  day  of 
May,  1875;  that  the  note  became  due  two 
months  from  itsdate;  that  Gary  died  intestate 
on  the  18th  day  of  April,  1881,  without  hav- 
ing paid  the  note,  or  any  part  thereof;  that 
Gary  was  then  aresident  of  Juneau  count^.and 
died  seised  of  the  real  estate  described ;  that 
letters  of  administration  on  his  estate  were 
granted  to  one  Garter.  December  1,  1885, 
and  the  county  court  gave  notice  to  the  cred- 
itors to  present  their  claims  against  the  es- 
tate; that  the  plaintiff,  within  the  time  lim- 
ited, did  present  the  promissory  note,  which 
was  allowed  by  the  court,  for  the  amount  due 
upon  it,  June  1,  1886;  that,  on  the  6th  day 
of  May.  1888,  the  estate  of  Gary  was  fully 
and  finally  settled  in  the  county  court,  and 
the  account  of  the  administrator  was  settled ; 
that  the  real  estate  of  the  deceased  was  as- 
signed by  the  county  court  to  the  daughter, 
subject  to  tbe  dower  right  of  tbe  widow. 
The  complaint  further  states  that  tbe  personal 
assets  of  the  deceased  were  not  sufficient  to 
pay  the  plaintiff's  debt,  in  addition  to  the 
expenses  of  administration,  and  that  he  had 
been  unable,  with  due  diligence,  to  collect 
tala  debt,  or  any  part  (rf  it,  by  proceedinsB  in 
the  county  court,  ot  from  Uia  persoaaIrep< 
resentativea  of  tbe  deceased,  or  from  hia  next 
iA.  kin  or  legatees.  The  plalaUfE  demands 
Judgment  that  tbe  eonrt  ascertain  and  deter^ 
mine  the  value  of  the  real  estate  assigned  to 
the  dangbter,  and  tbat  the  debt  of  tbe  plain- 
ttfl  sb^  be  levied  out  of  aaeh  real  eetate  so 
ideacended  and  assigned  to  ber. 

The  action  Is  brought  nnder  section  8274, 
Bev.  St..  and  tbe  sabseqnent  sectloos  of  the 
chapter,  which  make  the  heir  liable  for  the 
debts  of  bis  ancestor  which  arise  upon  con- 
tract, subject  to  certain  speclded  UmitaUons, 
to  the  extent  of  tbe  real  estate  which  shall 
have  descended  to  suoh  heir.  Tbe  remedy 
given  is  obvloosly  an  equitable  one,  to  com- 
pel the  heir  to  pay  the  debts  of  the  ancestor 
to  the  extent  eft  such  real  estate  which  has 
deaoended  to  falm.  The  provisions  of  tbe 
statutes  r^ulate  the  equitable  proceeding 
which  genendlyprevimed  In  some  form  wltl^ 


out  such  statute,  where  lands  were  made  sub- 
ject to  tbe  deb£B  of  tbe  ancestor.  Ghancellor 
Kent  says  the  rule  prevails  generally  in  the 
United  States  that  the  lands  descended  to  the 
heirs  are  liable  to  the  debts  of  the  ancestor 
equally,  in  all  cases,  with  the  personal  estate. 
4  Kent,  Gomm.  ^2.  The  object  of  the  Be- 
vised  Statutes  Is  to  regulate  the  remedy  to 
enforce  this  liability.  It  is  not  claimed  that 
the  complaint  fails  to  state  a  cause  of  action 
under  section  3274  and  the  subsequent  sec- 
tlons.  It  seems  to  meet  the  requirements  of 
the  statutory  provisions  on  the  subject,  but 
it  is  insisted  that  the  debt  against  such  real 
estate  Is  barred  by  chapter  286  of  the  Laws  of 
1881.  Whether  it  is  or  not  Is  tbe  question  to  be 
considered.  Tbe  first  section  of  chapter  286 
provides  that  "no  debt  of  or  cl^m  against 
any  deceased  person,  which  was  not  a  lien 
upon  the  real  estate  of  such  decedent  before 
his  death,  shall  be  a  lien  upon,  or  valid  claim 
against,  any  such  real  estate  In  this  state,  for 
the  payment  of  which  such  real  estate  can  be 
sold  by  an  executor  or  administrator,  after 
three  years  from  the  death  of  such  decedent; 
or.  when  sucb  debtor  daim  shall  becomedue 
and  payable  subsequent  to  the  death  of  said 
decedent,  then  ru(^  debt  or  claim  shall  cease 
to  be  a  lien  on  such  real  estnte  after  three 
years  from  the  time  they  shall  become  due 
and  payable,  excepting  in  the  following 
cases. "  This  Is  not  one  of  the  excepted  cases, 
so  the  rest  of  the  section  may  be  omitted. 
Now,  what  is  the  meaning  of  this  lawV  Was 
it  intended  to  bar  all  remedy  to  enforce  a  debt 
of  a  deceased  person  against  his  real  estate, 
unless  the  creditor  proceeds  witliin  three 
years  from  the  death  of  such  person  to  collect 
it?  Is  It  a  statute  of  limitation,  absolutely 
barring  all  actions  after  that  ti  me  has  elapsed  ? 
The  learned  counsel  for  the  defendants  In- 
sisted that  this  is  the  true  meaning  and  In- 
tent of  the  act.  But,  if  this  were  the  real 
intent  of  the  provision. — that  all  remedy 
should  be  barred  after  three  years. — why  was 
the  language  used  **nodebtof  orclalmagainst 
any  deceased  person  *  *  «  shall  be  a 
lien  upon,  or  valid  claim  against,  any  such 
real  estate,  *  *  *  for  the  payment  of 
which  such  real  estate  oan  be  sold  by  an  exee- 
utor  or  administrator  after  three  yean  from 
the  death  of  such  decedent?"  Why  were 
these  qualifying  words  used, — the  teal  estate 
shall  not  be  sold  l^the  executor  or  adminis- 
trator after  three  years  to  pay  tbe  debt  or 
claim.  If  thu  debt  or  claim  Itself  was  barred 
after  three  years  from  the  death  <tf  the  deced- 
ent? This  language  would  seem,  naturaHy* 
only  to  limit  tbe  power  of  tbe  administrator 
to  obtain  license  and  sell  the  real  estate  after 
three  years  from  the  death  of  the  decKtsed; 
that  is,  after  that  time  the  remedy  to  oullect 
thedebt  through  the  proceedings  In  the  county 
court  is  gone.  This  is  the  ubvloas  and  natunu 
meaning  of  the  act.  and  it  la  a  forced  con- 
struction to  hold  that  it  creates  an  absolato 
bar,  wid  abolishes  the  equitable  remedy 
agfdnst  the  heir  given  the  Bavised  Stat- 
utes. Tin  object  of  the  act,  as  plainUfTs 
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counsel  i»nteiidflt  Ib  to  dear  up  titles  to  real 
ffltate  and  make  them  raark^ble,  orfacsili- 
late  its  sale  by  barrlDg  all  rights  to  proceed  for 
Its  sale  in  the  conn^  court  after  a  gWen 
time.  The  act  is  entitled  "An  act  to  limit 
the  lien  of  debts  upon  the  real  estate  of  d^ 
ceased  pprsons.  and  to  provide  for  making  a 
record  of  the  descent  thereof."  Provision  is 
made  for  the  count/  court  declaring  the 
descent  of  lands  after  three  years,  where 
there  has  been  no  ad  ministration,  and  for 
milking  a  record  of  the  title  for  such  lands. 
As  the  law  was  prior  to  this  act,  tlie  title  to 
real  estate  raighl  be  clouded  for  a  long  time 
by  the  supposed  existence  of  unsettled  cl^ms 
against  the  estate,  for  the  payment  of  which 
lands  were  liable  to  be  sold.  Consequently, 
a  purchaser  frum  the  heir  might  not  obtain 
a  good  title  so  long  iis  this  liability  of  the  land 
to  be  sold  contiuued.  Ferguson  v.  Carson, 
9  Mo.  App.  497 ;  Fike  v.  Green,  64  N.  0.  666; 
State  V.  Probate  Court,  25  Minn.  22;  Den  v. 
Hunt,  11 N.  J.  Law,  1 ;  Horner  v.  Hasbrouck, 
41  Pa.  St.  169.  It  will  be  seen  that  the  lan- 
guage is  "no  debt  of  or  claim  against  any 
decmsed  person  which  was  not  a  lien  upon 
the  real  estate  of  such  decedent  before  his 
death  shall  be  a  lien  upon  or  valid  claim 
agai  nst  any  such  real  estate,  etc.  This  evi- 
dently refers  to  Ihe  liability  of  lands  to  be 
sold  for  the  payment  of  the  debts  <ft  the  de- 
ceased, where  there  was  a  deficiency  of  per- 
sonal assets  to  meet  such  debts.  In  such  a 
case  the  real  estate  was  in  the  nature  of 
equitable  assets  which  would  be  applied,  and 
tiie  liability  of  the  real  estate  to  be  so  applied 
Is  denominated  a  lien  upon  or  a  valid  claim 
against  the  real  estate  in  this  act.  The  wis- 
dom  of  a  limitation  as  to  Ihe  debts  against  a 
deceased  person,  different  from  that  which 
applies  generally  to  the  same  kind  of  debts, 
is  not  obvious;  but  still  this  construction 
would  be  entitled  to  little  weight,  were  the 
intention  of  the  legislature  clear.  But  It 
seems  to  us  it  cannot  fairly  be  said  that  the 
intent  and  object  of  chapter  286  of  the  Laws 
of  1H8I  was  to  bar  all  actions  upon  a  debt  or 
claim  against  any  ileceased  person  after  three 
years  from  his  death.  Such  intent  is  not 
clear,  but,  at  best,  it  must  be  derived  from 
an  argumentative  and  forced  construction 
beyond  the  language  of  the  act.  The  act 
purports  merely  to  limit  the  remedy  of  a  sale 
of  lands  for  debts  by  the  county  court  to  three 
years.  It  does  not  profess  to  abolish  or  de- 
stroy the  equitable  remedy  against  the  heir 
which  is  given  by  chapter  141,  Rev.  St. 
When  the  legislature  clearly  enacts  that  this 
equitable  remedy  shall  be  barred  in  three 
years  from  the  death  of  tlie  deceased,  it  w^ill 
be  the  duty  of  the  courts  to  enforce  the  law, 
notwithstanding  wliat  may  appear  to  be  an 
unjust  discrimination  in  it.  But  to  give 
the  statute  the  construction  contended  for  by 
defendant's  counsel  is  attaching  a  meaning 
to  the  language  used  which  is  forced,  and  be- 
yond its  fair  import.  We  are  inclined  to  con- 
cur in  the  construction  which  the  plaintilT's 
counsel  placed  ujion  the  act»  that  it  meaus 


that  no  debt  or  claim  shall  continue  to  be  a 
lien  or  valid  claim  against  the  real  estate  of 
which  the  deceased  died  s^aed  after  tb^ 
years,  so  as  tA  authorize  the  ooanty  court  to 
order  It  to  be  sold  by  the  executor  or  admin- 
istrator; but  that  this  does  not  bar  any  oUier 
existing  remedy  to  enforce  the  p^rment  <tf 
the  debt.  This  leaves  the  equitable  proceeding 
still  in  force.  We  have  already  said  the  facta 
stated  in  tbeeomplaint  meet  the  reqairements 
of  the  provisions  of  the  Revised  Strtutea 
relative  to  suita  against  an  heir  to  whom 
real  estate  has  descended.  It  must  therefore 
be  htid  sufficient  on  demurrer.  Butts  t. 
Genung,  5  Paige,  254;  Parsons  v.  Bowne,  7 
Paige,  354;  Schermerhom  v.  Baitydt,  9 
Paige,  46.  The  order  of  the  circuit  ooart  ia 
afflnnedt 


WiuiAva  «.  Bbibl  0t  ol. 
(Supreme  Court  of  WUeonutn.  Dea  t,  1880L) 
Appeal  vbom  Justiob— OAKNiamann. 

1.  An  order  by  a  Jiutioe  of  the  peace.  In  gar 
niahee  prooeediDga,  directing  the  garnisbeesto  pay 
money  into  court,  is  not  a  final  Judgment  from 
which  an  appeal  may  be  taken,  under  Rev.  St.  Wis. 
S  S758,  providlDK  that  "any  party  to  a  flnal  Jnd^ 
ment  rendered  vj  a  jnettoe  of  tne  peaoe  •  •  ^ 
m&j  appeal  therefrom. " 

2.  Xaws  Wis.  18S8,  &  M,  providing  that  In  gar- 
nlsbee  prooeediags  "an  appMl  may  be  taken  mm 
any  order  of  the  justice  oirecting  the  delivery  of 
tbe  property  in  the  gam  Ishee's  possession  as  If  from 
a  judgment, "  does  not  aathorits  an  appeal  from  an 
order  direotinff  tbe  gunisheea  to  paynumey  iitto 
court. 

Appeal  from  circuit  court.  Grant  eonaty; 
Obokge  Clbhbntson,  Judge. 

John  Wilson  and  W.  B.  Carter*  tor  ap- 
pellants. Siubnell  A  Watkin$,  for  respond' 
ent. 

Tatxor,  J.  This  action  was  commenced 
in  a  justice's  court  by  the  respondent  against 
Louis  Briel,  and  the  Brechlers,  appellants, 
were  summoned  in  said  action  as  garnishees 
of  said  Uriel.  The  Brechlers  appeared  in  tbe 
Justice's  court  as  gamlabees,  and  answered. 
Tbe  plaintiff,  Williams,  took  issue  upon  their 
answer,  and  the  case  between  tbe  plaintiff, 
Williams,  and  the  garnishees  was  foied  in 
said  justice's  court;  and  on  the  28d  day  of 
November,  1888,  thejustice  made  the  follow- 
ingorderinsaidgarnisheeaction,  viz.:  "The 
court,  having  considered  the  evidence  offered, 
finds  that  said  garnishee  defendants,  at  the 
commencement  of  this  action,  did  have  in 
their  possession  property,  to-wit,  boota  and 
shoes,  of  tlie  valueof  9157.0U,  the  property  of 
said  defendant,  Louis  Brlel ;  and  a  judgment 
having  been  rendered  on  the  17th  day  of  Oc- 
tober, 1888,  in  favor  of  said  E.  W.  Williams, 
and  against  said  defendant,  Louis  Briel,  for 
the  sum  of  $184.25.  and  95  costs,  total  dam- 
age and  costs  S189.25;  and  it  appearing  that 
said  garnishee  defendants  have  disposed  of 
said  property  to  one  G.  P.  Hinn, — it  is  or- 
dered by  the  court  that  said  garnishee  de- 
fendants do  within  ten  days  from  the  dateof 
aaid  order  pay  to  thia  court  theaum  of  $157.00» 
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besides  the  coats  of  Bald  garnishee  suit  which 
have  been  made  since  issue  joined*  amount- 
ing to  for  the  beneQt  of  said  plain- 
tlfF.  T.  F.  Baldwin,  Justiceof  thePeoce." 
After  the  entry  of  this  order,  and  on  the  28th 
day  of  November.  1888,  the  garnishees  filed 
with  the  justice  of  the  peace  a  notice  of  ap- 
peal, affidavit,  and  anderlaking  on  appeal 
from  such  order  to  the  circuit  court  of  Grant 
county.  December  81,  1888,  the  justice 
made  his  return  to  snch  appeal  to  the  olrcait 
court.  On  the  2d  day  of  January,  1889.  on 
motion  of  the  plaintiff's  attorneys,  the  jus- 
tice rendered  judgment  against  the  garnishees 
in  the  following  form:  "January  2,  1889, 
the  plaintiff,  by  hla  attorneys,  having  demand- 
ed that  a  judgment  be  rendered  a^nst  said 
garnishee  defendants  for  the  sum  of  •157.00, 
and  e32.97  costs,  in  favor  of  said  plaintiff, 
judgment  is  hereby  rendered  in  favor  of  said 
plaJiitift,  and  agninst  said  garnishee  defend- 
ants, for  damages,  tldT.OO,  and  costs,  $32.97; 
total  damages  and  costs,  •189.97.  T.  F. 
Baldwin,  Justice  of  the  Peace."  At  the 
February  term  of  the  circuit  court  of  Grant 
county,  when  the  appeal  from  the  order  of  the 
justice  was  called  for  trial  in  its  regular  or- 
der, the  altomeys  for  the  plaintiff  moved  to 
dismiss  the  appeal  for  the  reason  that  it  was 
prematurely  taken.  The  court,  granted  the 
motion,  and  made  the  following  order  dis- 
missing said  appeal:  *'The  parties  to  the 
above-entitled  action  appearing  at  said  time, 
the  plaintill  by  Bushnell  ft  Watkins»  his  at- 
torneys, and  the  said  garniahess  by  John  D. 
Wilson,  Esq.,  their  altwn^,  and  it  (^pear- 
Ing  to  tlie  court  now  here  that  at  the  time 
the  attempted  appeal  herein  d  said  garnish- 
ees was  taken  no  judgment  had  been  ren- 
dered in  said  action  against  said  garnishees: 
Now,  therefore,  it  is,  on  moUon  of  Bushnell 
So  Watkins.  plaintiff's  attom^fs*  ordered  and 
adjudg)^  that  said  action  be  stricken  from 
the  calendar  of  Uiia  court,  and  that  said  ap- 
peal therein  be,  and  the  same  is,  hereby  dia- 
iiiiased.  I>ated  March  7th,  1889.  By  the 
Court.  Gborob  Gi^hehtbon,  Judge." 
From  this  ordw  the  garnleheee  appealed  to 
this  court. 

It  Is  claimed  by  the  learned  counsel  for  the 
appellants  that  uiey  had  the  right  to  appeal 
from  the  order  nude  hy  the  justice,  under 
eection  3725,  Bev.  St.,  before  any  judgment 
was  entered  on  such  order,  as  provided  in  sets 
tioii  8726.  Bev.  8t.  In  this  we  think  be  it 
mistalien.  The  order  directing  the  garniah- 
ees  to  pay  the  money  into  court  within  10 
da^,  made  under  section  8725,  can  only  be 
enforced  1^  an  entry  of  judgment  as  pre- 
acribed  la  secUon  8726.  It  la  no  mcffeit  judg- 
ment from  which  an  appeel  ean  be  taken  tlian 
is  a  verdict  of  a  jury  assessing  the  ^alntifl'a 
dami^ea,  or  a  finding  of  a  court  fixing  the 
amuuut  of  damagM.  The  statute  giving  the 
right  of  appeal  from  the  decisions  in  justices* 
Courts  only  gives  the  right  to  appeal  from 
final  judgment.  The  language  of  section 
8758,  Bev.  St.,  is  ae  foUows:  *TAny  party  to 
a  final  judgment  rendered  by  a  justioa  of  the 


peace,  and,  when  a  judgment  shall  be  ren- 
dered against  a  garnishee,  the  defendant  in 
t)ie  original  action,  may  appeal  therefrom," 
etc.  No  appeal  is  given  except  from  a  Anal 
judgment.  That  the  order  made  under  se(y 
tion  3725,  Bev.  St.,  is  not  final,  is  evident 
from  the  fact  that  the  next  section  provides 
for  a  final  judgment  on  default  of  the  gar- 
nishee to  comply  with  the  order  made  undfflr 
section  3725,  Bev.  St.  It  is  clear  no  execu- 
tion could  be  issued  on  the  order,  nor  could 
it  be  enforced,  by  proceedings  for  contempt, 
for  a  refusal  to  pay  the  money  directed  to  be 
paid.  It  is  in  the  nature  of  an  interlocutory 
order  made  in  an  action  In  a  court  of  record. 

It  is  equally  clear  to  us  that  chapter  24, 
Laws  1883,  does  not  change  the  rule  and  give 
the  right  to  appeal  from  an  order  made  under 
section  3725,  Bev.  St.,  requiring  the  gar^ 
nishee  to  pay  money  into  court.  The  object 
of  the  amendment  of  section  8726.  Bev.  St., 
by  chapter  24,  Laws  1883,  was  first  to  direct 
for  what  Bum  judgment  should  be  rendered 
against  the  garnishee,  in  case  he  had  been 
ordered  to  deliver  property  to  the  justice,  un- 
der the  provisions  of  section  3725,  Bev.  St., 
and  which  he  had  failed  to  comply  with.  The 
language  of  the  section  on  this  subject  Is  efi 
follows:  "(1)  If  the  value  of  the  property  in 
the  possession  of  the  garnishee,  as  found  by 
the  justice  or  jury,  shall  be  less  or  equal  to 
thejudgmentagainsttbe  principal  debtor  for 
damages  and  costs,  then  for  the  value  so 
found.  (2)  U  the  value  of  the  property  in 
the  poaaessIOQ  of  the  garnishee,  as  found  by 
the  justice  or  jury,  shall  exceed  the  amount 
of  the  judgment  for  damages  and  costs  against 
the  principal  defendant,  then  for  the  amount 
of  the  j  udgmeut  for  damages  and  coeta  against 
the  prindpal  defendant,  with  the  costs  of 
suit  in  the  action  In  whidi  he  Is  garnishee^ 
not  exceeding  t^e  value  as  found  by  the  jus- 
tice or  jury.^  Another  object  of  the  statute 
was  to  confer  upon  the  plaintiff  la  the  gaiv 
nishee  acUon  the  right  to  take  a  judgment, 
not  for  the  value  at  the  property  in  the  hands 
of  the  garnishee,  but  for  the  delivery  of  the 
iwoperty  itself.  So  the  section  goes  on  to 
provide  as  follows:  "The  plalnUff.  at  his 
election,  instead  of  taking  jndgmentas  i^ore- 
said  for  Uie  value  as  so  found  agidnst  the 
garnishee,  may  raforoe  the  delivery  of  the 
property  found  in  bis  hands  by  prooeeediogs 
as  for  a  contempt,  in  case  of  the  garnishee's 
refusal  to  deliver  the  property  found  in  his 
possession  pursuant  to  the  order  of  the  jus* 
Uce  requiring  such  delivery."  The  act  then 
proceeds  to  add:  "An  appeal  may  be  taken 
from  axij  order  of  the  jusUce  directing  the  de- 
livery ai  the  pE<q>erty  in  the  garnishee's  pos- 
session as  If  from  a  judgment."  It  seems  to 
us  very  clear  that  the  right  to  appeal  from  an 
order  made  by  a  justice  In  garnishee  proceed- 
ings la  from  "an  order  for  the  delivery  of  the 
property  in  the  garnishee's  posseasion,"  and 
not  from  an  order  dlreoUng  him  to  pay  into 
court  ttie  amount  of  any  Indebtedness  from 
tlie  gamiahee  to  the  defnidant  in  the  princi- 
pal action.   A  clear  distinction  Is  made  in 
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both  sections  between  an  order  to  par  mon^ 
and  an  order  to  deliver  propertj,  and  the  ap- 
peal from  the  order  is  given  in  the  one  case 
and  not  in  theother.  Some  of  the  difficulties 
and  inconsistencies  of  allowing  an  appeal 
from  the  order  to  pay  money  into  court,  and 
at  the  same  time  atlowingtbejustice  to  enter 
judgment  upon  the  order,  if  not  complied 
with  in  10  days,  are  referred  to  in  Eilers  v. 
Wood,  64  Wis.  422-424,  25  If .  W.  Bep.  440. 
What  Wiis  said  in  that  case  aa  to  Che  right  of 
the  gumisbee  to  appeal  from  an  order  to  pay 
money  into  court  is  not  res  a^udieata  in 
this  court,  as  that  was  not  the  point  in  the 
case  upon  which  the  decision  therein  was 
based.  The  declafon  iu  that  case  was  based 
upon  the  construction  of  section  3772,  Rev. 
St.,  and  not  upon  the  construction  of  section 
8726.  as  amended.  The  order  and  judgment 
of  tbe  circuit  court  are  (Armed. 

Ekudsoh  «.  Hekla  Fibb  Ins.  Go. 
(Atpreme  Court  of  WUconHn.  Deo.  8. 1889.) 
Inbduitob — OoMBmona  or  FoLior — Waitbh — 

POWBM  or  AOBHTS. 

1.  A  local  agaot  of  a  Are  insuraooe  company 
has  no  power,  after  Isaning  a  policy,  to  wsire  a 
condition  therein  which  reciulres  the  assnred.  In 
case  of  loss,  to  render  sworn  proofs  thereof. 

2.  Where  the  poltpy  provides  that  the  com- 

f»any  will  not  be  liable  for  any  agreement  made 
ts  agents,  except  such  as  shall  be  Indorsed,  sigaeo, 
and  dated  In  wnting  on  the  policy,  a  verbal  waiver 
of  a  condition  in  the  poUcj  by  a  local  agent,  If 
made  ufter  the  execntion  of  the  policy,  is  void. 

8.  Waiver  of  the  proof  of  loss  cannot  be  predi- 
oated  of  an  offer  by  the  general  agent  and  adjuster 
t*  advise  the  payment  of  a  certain  sum,  if  we  as- 
sured wlU  settle  for  that  amount,  where  the  offer 
Is  rejected  by  the  assured,  who  is  then  told  that  he 
must  look  to  his  policy  for  his  remedy. 

4.  Where  a  poliOT  provides  that  no  action  t^en 

Erallminary  to  an  adjustment  of  a  claim,  to  asoer- 
tin  the  amount  and  validity  thereof,  shall  be  con> 
sidered  aa  a  waiver  of  any  of  the  oompany's  rights, 
the  making  of  a  statement  of  the  property  lost  and 
its  value  to  the  adjuster,  at  his  request,  will  not 
diapeme  with  the  requiremeDt  to  render  awom 
proofs  at  loss  to  the  oompany. 

Appeal  from  drcnit  coort.  St.  Groix  oonn- 
fy;  £.  B.  Bdhdt.  Judge. 

Action  upon  a  policy  issued  kq^the  defend- 
ant company,  insuring  the  plaintiff  against 
loss  of*  or  damage  to,  bis  barn,  and  certain 
personal  property  by  fire,  for  three  years 
from  August  L7>  1887.  in  tbe  sum.  in  the  ag- 
gregate, of  $850.  On  November  11, 1887,  the 
barn  and  most  of  the  insured  personal  prop- 
erty were  destroyed  by  Are.  The  policy  con- 
tains a  stipulation,  in  the  form  usual  in  fire 
Insurance  policies,  requiring  tbe  assured,  in 
case  of  loss,  to  render  to  the  company  sworn 
proofs  of  loss,  containing  certain  specified 
information,  within  80  days  after  such  Iras, 
and  that  the  loss  is  not  payable  until  after 
Such  proofs  are  so  rendered.  No  proofs  of 
loss  were  ever  rendered  to  ttie  company,  but 
the  plaintiff  claims  the  same  were  waived 
by  ttie  company.  To  establisb  such  waiver 
the  plaintiff  relies  exduslvely  upon  cer- 
tain conversations  had  about  a  week  after 
the  fire.  One  of  these  was  between  himself, 
bis  son,  who  acted  as  Us  interpreter,  tbe 


plaintiff  not  nnderstiuidlng  the  English  lan- 
guage, and  two  agents  of  the  defendant 
pany, — McCnrdy.  its  general  agent  and  ad- 
juster, and  G^ilbert,  one  of  Its  local  agents, 
who  issued  the  policy  In  suit.  These  per- 
sons met  accidentatly,  and  Uie  conversation 
was  concerning  tbe  plaintiff's  loss.  Tbe 
other  conversations  were  between  Gilbert  and 
himself  and  son.  The  testimony  on  the  part 
of  tbe  plaintiff  as  to  what  occurred  in  tlie  con* 
Teisation  with  McCurdy  is  to  tbe  effect  that 
at  the  request  of  McCurdy  plaintiff's  son 
made  a  statement  to  him  of  the  property  d»> 
stroyed,  and  its  value,  of  which  statement 
McCurdy  made  a  memorandum  in  writing: 
and  that  McCurdy  disputed  tbe  accuracy  of 
such  estimated  value,  claiming  it  was  too 
large,  but  finally  offered  plaintiff  9600  in  set- 
tlement of  bis  claim;  that  plaintiff  refused 
to  accept  such  offer,  and  McCurdy  refused  to 
pay  more  than  $600  on  account  of  his  loss, 
and  intimated  to  the  plaintiff  that  if  be  did 
not  accept  the  offer  he  would  have  to  sue  tbe 
oompany.  On  the  part  of  the  defendant,  the 
testimony  is  that  McCurdy  did  not  offer  to 
pay  $600.  hat  said,  if  plaintiff  would  agree 
to  settle  for  that  sum.  he  would  advise  the 
company  to  pay  it;  and  that  when  plaintiff 
refused  to  take  that  sum  McCnrdy  told  him 
the  whole  matter  must  stand  as  though  their 
interview  had  not  taken  place,  and  the  plain- 
tiff must  seek  bis  remedy  according  to  the 
terms  of  tbe  policy.  The  testimony  is  quite 
voluminous,  but  the  above  is  believed  to  be 
a  fair  statement  of  tbe  substance  thereof. 
At  the  close  of  plaintiff's  testimony,  counsd 
for  defendant  moved  for  a  nonsuit,  which 
motion  was  denied.  He  also  asked  the  judge 
to  Instruct  the  jury  to  return  a  verdict  fw 
the  defendant.  The  judge  refused  so  to  in- 
struct, but  submitted  the  question  of  waiver 
to  the  jury  on  the  testimony.  The  jury  found 
for  the  plaintiff,  and  assessed  his  damages  at 
nearly  the  full  amount  of  Insurance  written 
in  tlie  policy.  A  motion  for  a  new  trial  was 
denied,  and  jadgment  for  the  plaintiff  en< 
tared,  pursuant  to  tbe  verdict.  The  defend- 
ant iq^teala  from  the  Judgment. 

Ztuk  dk  Bunn  and  Baker  A  ffelma,  fen 
appellant.  8.  iT.  Bawkitu^  £.  P.  HVtAerfty, 
and  B.  B*  Btart,  for  respondent. 

Lton.  J.,  (qfter  stating  the /acts  as  abow.) 
By  the  terms  of  the  policy  in  salt,  tbe  ren- 
dering of  sworn  proofs  of  l<m  to  tbe  defend- 
ant oompany,  within  30  days  after  the  de> 
structioB  of  the  property  by  fire,  is  a  condi- 
tion precedent  to  the  right  of  tbe  plalnUfl 
to  recover  in  ttals  action.  That  snch  proofs 
were  not  so  rendered  is  undisppted.  Hence 
tlie  plaintiff  is  not  entitled  to  recover  on 
the  policy,  nnlees  the  company  has  waived 
such  proofs.  The  plidntiff  dalou  that  it  did 
waive  tbem.  and  ralies  exclaidVtiy  opon  the 
conversations  witb  McCnrdy  and  Gilbert  to 
establish  such  waiver.  Gilbert  was  a  local 
agent  of  the  oompany,  and  as  snch  insared 
the  plainttfTs  property.  Some<rf  the  oonver- 
sationa  r^ied  apon  were  wltb  Gilbert  akme. 
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An  objeeUim  to  Ow  admlaslon  of  testimony 
of  what  Gilbert  said  on  those  occasions  was 
ot^ected  to  <m  behalf  of  the  defendant  com- 
pany. The  objection  should  have  been  sus- 
tained, and  the  tesUluony^  exdoded.  There 
iB  no  proof  that  Gilbert  had  ai^  witbority  In 
the  premiaea.  b^ond  that  of  an  ordlnuy  ]<h 
cal  agenL  Wbaterer  power  h«  may  have 
hnd  when  he  made  the  contraoi  of  inBUranoe 
to  waive  conditions  in  the  potior,  he  had  no 
power,  as  a  m«e  local  annt»  to  waive  snch 
conditions  afterwards.  It  was  so  held  in 
Hankins  v.  Insurance  Co.,  70  Wis.  1,  85  TS. 
W.  Kep.  84.  We  must  ther^ore  oxoinde 
from  our  consideration  of  the  rase  the  trati- 
monjr  c£  such  con  venations  with  Gilbert 
alone. 

There  Is  another  groond  upon  which  such 
teaUmony  should  be  excluded.  The  alleged 
waiver  by  Gilbert  was  verbal.  It  is  provided 
in  the  policy  that  "agents  have  no  author!^ 
to  make  any  verbal  agreement  whatsoever 
for.  or  on  behalf  of,  this  company;  and  this 
company  will  not  be  liable  for  any  agreement 
except  such  as  stiall  be  indorsed,  signed,  and 
dated  in  writing  on  this  policy.** 

For  the  purposes  of  this  appeal,  it  will  be 
assumed  tliat  McOurdy,  who  testlQed  that  he 
was  the  general  agent  and  adjuster  oithe 
defendant  company*  waa  oompetunt  to  make 
a  valid  waiver  of  proofs  of  loss,  and  that  he 
might  make  the  same  by  parol.  Did  he  do 
so?  The  question  must  be  answered  in  the 
negative.  It  does  not  appear  that  anything 
was  said  by  him  to  the  plaintiff,  or  his  son, 
concerning  prootn  of  lora,  except  Gilbert  tes- 
tifled  that  McCnrdy  said  to  plaintiff's  son, 
who  repeated  it  to  his  father:  "If  you  don't 
have  an  offer  to  make,  then  tiie  whole  thing 
slands  just  as  if  we  never  saw  you.  Tou 
have  the  policy  to  rely  upon,  and  you  must 
prove  your  loss,  if  you  have  got  any  to 
make."  The  subject  was  not  otherwise  al- 
luded to  in  the  conversation  between  tbWL 
There  was  no  denial  by  McCurdy  of  defend- 
ant's liability  on  the  policy,  nor  was  any- 
thing said  Inconsistent  with  the  theory  that 
if  the  matter  was  not  then  settled  McGurdy 
expecied  the  plaintiff  would  make  such 
proofs  as  are  required  by  the  policy.  Nor 
was  anything  said  which  gave  the  plaintiff 
tlie  riglit  to  believe  that  he  was  relieved  from 
matting  such  proofs.  All  reasonable  infer- 
ences from  the  conversation  aa  detailed  In 
the  testimony  are  to  the  contrary.  Neither 
was  any  act  required  of  the  plaiatlfl  by  Mc- 
Gurdy, the  doing  of  which  would  estop  tlie 
company  to  assert  the  obligation  of  plaintiff 
Ho  render  such  proofs.  Moreover,  the  plain- 
tiff was  negotiating  with  McGurdy  concern- 
ing a  contract  in  which  he  agreed  that  "it  is 
an  essential  element  of  the  consideration  for 
the  insurance,  under  this  policy,  that  no  ac- 
tion taken  preliminary  to  an  adjustment  of 
a  elaim,  to  ascertain  tlie  amount  and  validity 
of  such  claim,  shall  be  considered  or  treated 
as  a  waiver  of  any  of  the  rights  of  this  com- 
pany. " 

The  proofs  in  this  case  an  not  aa  strong 


fbr  the  plalntlfl  as  they  were  In  Sngebretson 
V.  Insurance  Co..  58  Wis.  801, 17  N.  W.  Uep. 
5,  in  which  case  this  court  sustained  a  non- 
Butt  for  want  of  any  proof  of  a  waiver  by  the 
company  of  a  stipulation  in  the  pq11g7.  There 
being  no  competent  evidence  ot  a  wiUver  by 
defendant  of  the  rendition  of  due  proofs  of 
loss,  the  motion  for  a  nonsuit  should  have 
been  aranted.  The  same  having  been  de- 
nied, uie  jury  should  have  been  Instructed  to 
find  for  the  deCendanL 

Other  errors  are  assigned,  but  it  is  nnneo- 
essary  to  consider  them.  The  judgment  of 
the  circuit  court  is  reversed,  apd  the  rause 
will  be  remanded  for  a  new  trial. 


UoBbii»  v.  Wbiqht  ef  al, 

(Supreme  Court  of  Wigcontin.  Deo.  8, 1888.) 

JnDQHBKT— HOTIOir  tO  VjUUTB—liORTOAOBB. 

1,  WhereajndgineiktforforedoaiiieofamoTt- 
mge  is  eotered  before  proof  Is  made  to  the  eoort 
tut  notica  of  lit  pendtna  has  been  filed  in  the 
coonty  where  the  und  is  situated.  It  1b  merely  an 
Irre^larity,  and,  the  errorbetng  committed  hy  the 
ooiirt,  the  judgment  cannot  be  vacated  at  a  subse- 
qoent  term  for  snoh  error. 

S.  Where  it  appear*  that  the  proper  notice  waa 
filed  In  the  county  where  the  land  was  Blbuated,  the 
presumption  that  proof  thereof  was  duly  made  la 
not  rebutted  by  aa  affidavit  that  afllant,  who  waa 
not  present  at  the  pxooeedlnga,  believes  no  soob 
proof  was  made. 

Appeal  from  drenit  conrt.  Grant  county; 
Gbobox  Olbmbntson,  Judge. 

On  March  1, 1887.  the  plaintiff  obtained  a 
juc^ment  in  the  usual  form  for  the  for^ 
closured  a  mortgage  executed  l^the defend- 
ants, J.  M.  and  Mary  E.  Wright^  on  lands  In 
Grant  and  La  Fayette  counties.  The  judg- 
ment recites  due  filing  of  notice  of  the  pend- 
ency of  the  action  In  the  office  of  the  register 
of  deeds  of  Grant  county  after  filing  the  com- 
plaint, and  more  than  20  dsys  before  Judg- 
ment, but  the  record  Is  silent  as  to  the  filing 
ot  Bucb  notioe  in  the  proper  office  in  Ia 
Fayette  oonnfy.  At  a  subsequent  term  of 
the  oonrt,  and  nearly  a  year  after  the  Judg* 
ment  was  entered,  the  defendant  Mary  E. 
Wright  moved  the  court  to  vacate  such  Judg- 
ment, for  the  allied  reason  that  no  proof  of 
the  filing  of  notice  of  the  pendency  of  the  ac- 
tloD  In  La  Fayette  county  was  made  to  the 
court  bCKfore  the  judgment  was  rendered.  On 
the  hearing  of  the  motion,  March  2,  1888,  it 
was  made  to  appear  that  such  notice  was  so 
flifd  in  La  Fayette  county  more  than  20  days 
before  judgment.  The  court  denied  the  mo- 
tion, April  26. 1888.  and  from  the  order  deny- 
ing the  same  the  defendant  Mary  £.  Wright 
appeals  to  this  court 

A,  W,  (C  W.  B.  Bell,  for  appellant.  2>.  J. 
Qardnar  and  W.  S.  Carter,  for  respondent. 

Lyon,  J..  {t^fUr  stating  tfu/aeUtis  above.) 
Assuming  that  the  plaintiff  failed  to  furnish 
proof  before  the  judgment  was  entered  that 
the  notice  of  lis  pendens  was  filed  In  due 
time,  in  theproperoffice  in  La  Fayette  county, 
such  failure  does  not  render  the  Judgment 
void«  but^  only  an  irregularity.  If  atUu^ed 
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collaterally,  the  judgment  would  be  held 
valid.  ManniDg  t.  McClurg,  14  Wis.  350. 
If  there  is  error  in  the  judgment*  tt  is  error 
cotninitted  by  the  court.  In  such  a  case  it 
was  held  in  Insurance  Co.  t.  McCormick,  20 
Wis.  265,  that  the  trial  court  has  no  power  to 
vacate  the  judgment  for  such  an  error,  at  a 
term  subsequent  to  that  at  which  the  same 
was  entered.  This  rule  has  been  applied 
and  enforced  bjthis  courtin  numerous  cases, 
and  is  the  settled  law  In  this  state  and  else- 
where. The  motion  to  vacate  the  judgment 
herein  having  been  made  at  a  subsequent 
term,  it  canje  too  late,  and  the  court  was 
powerless  to  grant  It.  Counsel  claims  to 
have  followed  tiie  practice  i  ndicated  in  Sprag- 
gOQ  V.  McGreer,  14  Wis.  439,  but  the  point 
was  not  there  made,  and  there  is  nothing  in 
that  case  which  sanctions  the  making  of  such 
a  motion  at  a  subsequent  term.  Jit-cause  the 
motion  was  too  lace,  the  court  properly  denied 
It,  If  for  no  other  reason. 

We  are  further  of  the  opinion  that  the  mo- 
tion was  properly  denied  on  the  merits.  The 
record  being  silent  on  the  subject,  the  legal 
presumption  is  that  proof  was  made  to  the 
court  before  judgment  that  notice  of  li-i  pen- 
dena  was  duly  died  in  La  Fayette  county. 
Webb  V.  Meloy,  32  Wis.  819;  Sage  v.  Mc- 
Laughlin, 34  Wis.  550.  The  only  proof  of- 
fered to  rebut  such  presumption  is  the  affi- 
davit of  appellant  that  she  believes  no  such 
proof  was  'made.  Judgment  having  gone 
against  her  by  default,  presumably  she  was 
not  present  and  heard  nothing  of  what  tran- 
spired in  court  before  judgment.  The  affi- 
davit is  entirely  insufficient  to  rebut  the  legal 
presumption  of  regularity.  Moreover,  had  it 
been  satisfactorily  established  that  no  such 
proof  was  made  before  judgment,  it  Is  diffi- 
cult to  perceive  how  the  appellant  could  have 
been  injured  by  the  denial  of  her  motion, 
when  it  is  shown  that  the  proper  notice  of  lis 
pendens  was,  in  fact,  filed  in  due  time  in  La 
Fayette  county.  We  think  the  proof  that  it 
was  so  filed  is  a  perfect  answer  to  the  motion 
to  vacate  the  judgment,  no  inerits  being 
sliown.  The  order  of  the  oircait  oouit  Is  af- 
firmed. 


Hathaway  c.  Ltnh. 
(■Supreme  Court  of  WUconMn.  Deo.  8, 1889.) 
O0NTRA.OT— I>AifAQB8  roR  Bbbaoh— Rblbasb. 

1.  WhereaoontraotprovideBthatthepartyTio- 
lating  it  shall  pay  to  the  other  a  oertaio  sum  as  liq- 
uidated damaKcs,  do  liability  will  attach  to  the 
party  in  default,  If  his  default  resulted  In  mere 
nomloal  damagato  the  other  party. 

9.  Whore  plaintiff  sold  defeodant  his  omulbas 
line,  and  defendant,  in  writing,  agreed  to  ran  a 
separate  omnibus  between  the  depot  and  plaintiff's 
hotel,  a  reply  by  plaintiff,  when  told  by  defeodant 
that  he  did  not  intend  to  ran  a  separate  omnibus, 
tiiat  be  might  go  on  and  run  it  as  he  wished,  was 
a  release  of  deiondant  from  the  oontract,  tbouKh 
there  was  no  new  oonsideration. 

Appeal  from  circuit  court.  Wood  county. 

In  June,  1887,  the  plaintiff  was,  and  still 
la,  the  proprietor  of  a  hotel  in  the  city  of 
Crand  Uapids.  known  as  tlie  **  Witte^  House,** 


and  until  that  time  ran  an  omnibns  for  the 
carriage  of  passengers  iKtween  his  hotel,  the 
residences  in  the  city  of  Grand  Bapids  and 
Centraiia.  and  two  railroad  depots,  one  of 
which  is  situated  in  each  of  said  cities.  Such 
cities  are  seiwrated  by  the  Wisconsin  river, 
and  were,  at  that  time,  connected  by  a  free 
bridge  across  the  river.  At  the  same  time 
the  defendant  was,  and  still  is,  the  proprietor 
of  another  omnibus  line,  and  engaged  in  the 
same  business  in  those  dtles.  On  June  29, 
1887,  the  plaintifC  sold  his  omnibns,  team,  and 
outSt  to  tbe  defendant,  who  paid  the  agreed 
consideration  therefor.  At  the  time  of  snch 
sale  the  parties  entered  into  an  agreement  in 
writing,  signed  bytbem,  which  is  as  follows: 
"Memorandum  of  agreement  made  and  con- 
cluded this  29th  day  of  Jane,  1887,  by  and 
between  L.  Hathaway  of  the  one  part,  and 
M.  H.  Lynn  of  the  other  part,  witnemetb: 
The  said  L.  Hathaway  having  this  day  sold 
out  his  bus  line  to  said  M.  H.  Lynn,  now, 
therefore.  In  consideration  of  thd  premlsee 
and  of  the  agreement  hereinafter  contained, 
the  said  M.  H.  Lynn  hereby  agrees  and  binds 
himself  regularly  and  In  proper  manner  here- 
after to  run  a  separate  bus  between  tbe  Wit 
ter  House  and  all  passenger  trains  arriving 
at  the  Grand  Rapids  and  Centraiia  depots,  for 
the  separate  and  special  accommodation  of 
the  traveling  public  desiring  to  stop  at  the 
Witter  House.  In  other  words,  to  conveiy 
Witter  House  customers  and  Centraiia  House 
patrons  in  separate  busses;  unusual  and  tem- 
porary accidents  excepted  and  excusing.  Al- 
so to  carry  a  runner  for  the  Witter  House 
free  of  charge  to  and  from  all  such  trains. 
In  consideratioD  of  the  premises,  and  of  the 
foregoing  agreement,  tile  said  L.  Hathaway 
hereby  agrees  and  binds  himself  that,  so  long 
as  the  said  M.  H.  I^n  faithfully  carries  oat 
the  foregoing  agreement,  he  will  not  put  on, 
nor  encourage  any  one  to  put  on,  a  bus  line 
In  said  cities.  In  case  of  the  violation  ordis- 
regard  of  the  terms  of  this  agreement,  the 
damages  recoverable  by  the  other  are  hereby 
fixed  and  adjusted  at  tbe  sum  of  two  hun- 
dred dollars,  to  be  paid  on  demand." 

This  action  was  brought  to  recover  $200, 
as  liquidated  damages  for  alleged  breachea  by 
defendant  of  such  agreement.  The  breachea 
assigned  are  (1)  that  several  times  between 
December.  1887,  and  April,  1888.  the  defend- 
ant failed  to  run  a  separate  omnibus  to  and 
from  certain  trains;  and  (2)  that  since  April 
11.  1888,  the  defendant  has  wholly  failed  to 
perform  his  said  agreement.  The  defendant 
in  his  answer  alleges  full  performance  of  his 
contract  to  April  11,  1888,  and  that  he  was* 
excused  from  such  performance tiiereafter  by 
the  destruction  of  the  bridge  between  tbe 
two  cities,  which  had  not  been  rebafU.  He 
further  alleges  that  after  that  date,  and  be- 
fore the  action  was  commenced,  the  jMalntlff 
released  him  from  the  obligation  further  to 
perform  such  contract.  The  parties  were  Uie 
only  witnesses  en  the  trial  whose  testimony 
is  of  any  importance.  Tbe  only  material 
oonflict  In  their  testlmoi^  relates  to  tbe 
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special  breaches  of  the  agreemeDt  chai^red 
in  the  complaint  to  have  occurred  between 
December,  1887,  and  April,  1888.  and  to  the 
release  of  defendant  hy  plaintiff,  as  alleged 
In  the  answer,  ^ra  the  performance  of  the 
agreement.  It  appears  that  the  bridge  was 
carried  away  by  an  ice  jam  on  April  11, 1888, 
and  the  river  between  the  two  cities  could 
not  be  crossed  with  teams  until  about  the 
middle  of  May,  when  a  ferry-boat  was  put  in 
operation,  upon  which  teams  and  vehicles 
could  be  transported  across  the  river.  Tolls 
were  charged  therefor.  Further  reference 
to  the  testimony  will  be  found  in  the  opin- 
ion. The  Jury  returned  a  verdict  for  the  de- 
fendant. A  motion  for  a  new  trial  was  de- 
nied, and  judgment  entered  for  the  defend- 
ant pursuant  to  the  verdict.  The  platntlfl 
appeals  from  the  judgment. 

George  L.  WilHama,  for  appellant.  W. 
Ooehran,  for  respondent. 

Lton,  J.»  {tifter  4taUng  the  faete  as 
above*)  The  cimoluslons  we  have  reached 
relieve  us  from  the  necessity  of  determining 
whether  the  stipulation  in  the  l^[reement  of 
June  29,  1887,  to  the  effect  that  If  either 
party  Titrate  the  terms  thereof  he  shall  pay 
to  the  other  party,  on  demand,  the  earn  el 
93.00,  thereby  provides  for  a  mere  penalty, 
08  in  Lyman  v.  Baboock,  40  Wis.  608,  or 
whether  the  9200  is  to  be  regarded  as  liqui- 
dated daoMgee,  as  f  n  Berrinkott  v.  Tr^)hagea. 
89  Wis.  219.  Neither  are  we  called  upon  to 
decide  whether  the  agreement*  which  con- 
tained no  limitaUon  of  the  time  it  shall  oqup 
tinue.  may  be  resdoded  at  tbeoptimi  of  either 
party,  as  in  Irish  t.  Dean.  Id.  562,  nor 
wb^er  tl'.e  altered  conditions  caused  by  the 
destruction  of  ttw  free  bridge,  and  the  snb- 
atituUm  therefor  of  a  toll  ferry,  terminated 
the  contraet.  Under  a  different  state  of 
facts  these  interesting  questions  might  have 
arisen,  but  they  ore  not  involved  in  the  caae 
here  made  by  the  pleadings  and  testlmoior. 

I.  Assuming  it  to  have  been  proved  on  the 
trial  that  the  defendant  failed,  at  different 
times,  to  run  a  separate  omnlbni  between 
plalntiif'B  hotel  and  certain  trains.  Itdoee  not 
mppeax  that  such  failure  resulted  in  any  dam- 
age to  the  plaintiff.  It  seems  nndlsputed 
that  the  defendant  ran  an  omnibus  between 
each  train  arriving  at  either  dty  and  the 
plaintiiTs  hotel,  exc^t  when  communication 
with  the  Centralia  depot  was  necessarily  In- 
twrupted  by  the  destruction  ot  the  bridge, 
although  on  a  few  occasions  before  April  11th, 
and  constantly  afterwards,  the  oame  omni- 
bus served  other  hotels.  It  Is  not  shown 
that,  at  such  times,  there  were  any  passen- 
gers to  or  from  the  hotel  of  plaintiff,  and  no 
fact  or  circumstance  aiqiears  from  which  It 
can  be  inferred  that  the  plaintiff  suffered 
any  damage  because  of  the  occasional  failure 
of  defentiumt  to  run  a  separate  omnibus 
between  plaintiff's  hotel  and  the  depots. 
Hence  the  plaintiff  would  only  be  entitled  to 
nominal  damages  for  alleged  breaches.  This 


action  is  brought  up>on  the  theory  that  the 
sum  of  S2p0  BpeciDed  in  the  agreement  is 
liquidated  damages  for  any  breiicli  of  the  re- 
quirements thereof,  and  such  is  the  conten- 
tion of  the  plaintiff.  For  the  purposes  of  the 
case,  the  correctness  of  this  proposition  will 
be  conceded.  In  such  a  case,  before  any  lia- 
bility to  pay  the  liquidated  damages  can  at- 
tach to  the  party  in  default,  he  must  have  been 
guilty  of  a  substantial  breach  of  his  agree- 
ment.— a  breach  wtiich  has  resulted  in  som^ 
thing  more  ttian  mere  nominal  damages  to 
the  other  contracting  party.  This  rule  is  so 
manifestly  just  that  no  discussion  of  it  is 
necessary.  Hence  we  conclude  that  the 
plaintiff  is  not  entitled  to  recover  such  stlp- 
olated  damages  for  any  alleged  breach  oo 
earring  before  the  time  the  defendant  claims 
to  have  been  released  by  the  plaintiff  from 
the  obligotionB  of  the  agreement  of  June  29, 
1887. 

II.  Wastbedefendontsoreleased?  Hetee- 
tiQed  on  the  trial  that  on  May  16.  1888,  the 
day  before  the  ferry-boat  ccnnmenced  run- 
ning regularly,  he  told  the  plainUfl  that  he 
considmd  their  otmtract  ended  by  the  de- 
struction of  the  bri(^.  and  he  intended 
thereaftor to nmbntoueomnibns.  Flaintlfl 
claimed  the  oontrwA  woe  still  in  force.  There* 
upon  the  defendant  offered  to  resell  the  same 
property  to  the  plaintiff.  They  negotiated 
acme  d^ya,  and  Anally  agreed  on  the  terms  of 
the  resale.  Thereafter  the  plaintiff  refused 
to  make  the  purchase,  but  said  to  the  defend- 
ant: **I  have  comdnded  not  to  put  any  bus 
on.  Tod  mi^  go  on  and  run  it  as  yon  wish 
to,  or  run  it  as  you  are  a  mind  to."  Also 
that  defendant  need  not  carry  a  runner  for 
him.  If  he  did  not  wish  to.  The  plaintlfC  de- 
nied these  statements.  If  the  plaintiff  said 
to  defendant  what  the  Utter  tesUaed  he  did. 
we  think  the  jury  were  justified  In  finding 
that  plaintiff  thv^y  released  him  from  his 
:  obligaldon  to  run  a  separate  onmibns  between 
the  hotel  end-depots.  Sudi  a  rtiease  is  val- 
id without  any  new  and  independent  consid- 
eration to  Buppffft  it  Tlie  testimony  bdng 
in  conflict  on  this  subject,  it  was  competent 
for  the  jury  to  believe  the  defendant,  and 
manifestly  they  did  so.  and  predicated  their 
verdict  on  bis  teetimony.  This  court  cannot 
say  that  they  should  have  disbelieved  him, 
and  based  their  verdict  on  the  testimony  of 
the  plaintiff.  Our  conclusion  is  that  the  tes- 
timony supports  the  verdict,  and  hence  that 
the  judgment  should  not  be  disturbed.  The 
judgment  of  the  circuit  court  is  affirmed. 


Warnkb  e.  Bates  et  oZ. 
(Supreme  Court  of  Wiaooneiru  Deo,  8, 1889.) 

Abuwt  iir  OrviL  Casbb— Honov  w  Vaoats— 

Bail. 

I.  The  aUwatlons  of  plaintlfTB  oomplaint  and 
affidavit,  tbat  aefendants  obtained  moaey  from  ber 
OQ  the  sale  of  mlaing  stock  to  ber ;  that  she  wm  in- 
duced to  purchase  the  same,  and  pay  her  mon^ 
therefor,  by  reason  of  the  false  and  fraudulent  rep- 
resentations of  defendants  as  to  the  value  of  the 
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stock,  Che  prodnctlTMieH  of  the  mines  which  the 
itock  repreBented,  and  that  the  corporations  \>j 
which  tbe  stock  was  Issued  were  legally  organized, 
and  duly  authorized  to  issue  the  same, — ^Justify  an 
arrest  noder  Rev.  St.  Wis.  S  9689,  providing  that 
defendant  may  be  arrested  in  en  action  for  toe  re> 
cove^  of  damages  on  a  cause  of  action  not  arising 
out  of  contract,  and  in  aotiona  to  recover  damages 
for  the  value  of  property  obtained  hy  the  defend- 
ant nnder  false  pretenses  or  false  tokens. 

a.  Where  plaintiff's  oomplaint  and  affidavit  al- 
lege that  one  of  the  defendants,  as  agent,  aided  in 
making  the  sales,  and  made  the  false  renresents- 
tions  set  out  In  the  affidavit,  and  these  allegations 
are  confirmed  hy  other  testimony  at  the  hearing 
of  the  motion  for  an  arrest,  the  order  of  arrest 
will  not  he  set  aside  on  motion  because  the  facts 
stated  In  the  complaint  and  liOdavlt  are  oontro- 
verted  by  proofs  of  defendant  presented  on  the 
motion  to  vacate  the  order. 

8.  The  faot  that  plaintift  can  reoorer  for  only 
part  of  her  dalm  is  groand  only  for  reducing  the 
bail  on  arrest,  and  not  for  setting  aside  the  order. 

Appeal  from  cdrcuit  court,  Milwaukee 
county;  D.  H,  Johnson,  Judge. 

Action  hy  Helen  M.  Warner  against  F.  A. 
Bates  and  others  for  obtaining  money  and 
property  by  false  and  fraudulent  repreaenta- 
tions. 

The  complaint  and  affidavit  allaged*  among 
other  tbin^: 

"That  on  and  prior  to  the  8th  day  of  De- 
cember, 1886,  the  defendant  Laura  D.  Ben- 
jamin was  the  wife  of  the  defendant  Henry 
S.  Benjamin*  and  the  defendant  Blizaheth 
M.  Bates  was  the  wife  of  the  defendant  F. 
A.  Bates;  and  at  that  date  the  defendants 
Nathaniel  D.  Moore,  Laura  O.  Benjamin,  and 
Elizabeth  M.  Bates  were,  and  for  a  Jong  time 
prior  thereto  had  been,  copartners,  doing  buai- 
neas  under  tbe  firm  name  and  style  of  Moore, 
Benjamin  &  Co.,  in  buying  and  selling  min- 
ing stocks  at  the  city  of  Milwaukee,  Wiscon- 
sin. That  in  said  copartnership  business  the 
said  Laura  D.  Benjamin  was  represented  by 
the  defendant  Henry  S.  Benjamin,  her  hus- 
band, who  was  her  ^ent  and  manager  in  all 
of  the  business  transactions  of  said  firm;  and 
in  the  said  business  and  partnership  the  said 
Elizabeth  M.  Bates  was  represented  by  her 
husband,  the  defendant  F.  A.  Bates,  who 
was  her  manager  and  agent,  duly  authorized 
thereto,  in  all  of  the  business  transactions  of 
said  copartnership.  That  at  and  for  a  long 
time  prior  to  said  date  the  plaintiff  and  her 
family  had  maintained  the  clwest  social  and 
most  friendly  relations  with  the  defendants 
Henry  S.  and  Laura  D.  Benjamin,  and  to 
such  an  extent  that  said  last-mentioned  de- 
fendants held  and  possessed  the  unlimited 
confidence  of  this  plaintiff,  of  which  fact  all 
of  the  defendants  to  this  action  were  fully 
advised  and  well  knew.  That  on  or  about 
the  time  aforesaid  this  plaintiff  was  seised 
and  possessed  of  certain  real  estate,  situate  in 
the  said  city  of  Milwaukee,  of  the  value  of  at 
least  the  sum  of  twenty  thousand  dollars, 
which  the  defendants  well  knew.  That  the 
defendants  were  the  owners  of  lai^fe  amounts 
of  the  stock  and  certificates  of  stock  herein- 
after-mentioned ;  and  being  fully  advised,  and 
well  knowing  the  matters  and  things  bertf  n- 


befwe  atated,  the  said  defbndanta,  some  Ume 
priMT  to  said  date,  the  exact  date  wherraf  Is 
unknown  to  this  plaintiff,  did  nnlawfully, 
wii&edly,  and  maliciously  conspire,  combine, 
confederate,  and  agree  together,  between  and 
among  themselves,  by  falsely  and  ftaudulent- 
ly  representing,  pretending,  and  holding  out 
to  the  plaintifF  that  certain  pretended  oorpo- 
rations,  respectively,  pretending  to  do  and 
carry  on  business,  and  which  bad  respectively 
issued  shares  and  oertiOcates  of  stock,  to-wit, 
the  Prospect  Hill  Mining  Company,  the 
Bourne  Iron  Mining  Company,  the  Kakagoa 
Iron  Mining  Company,  the  KImlkon  Iron 
Mining  Company,  the  Sunday  Lake  Mining 
Company,  and  the  Bessemer  Mining  Com- 
pany, bad  respectlvflily  been  duly  and  legally 
incorporated.  That  each  and  all  of  said  oor^ 
poratlons  had  so  respe^vely  issued  their  said 
respective  stocks  and  oertifloatee  of  stock  in 
consideration  of  moo^,  labor,  and  property, 
estimated  at  its  true  money  value,  actually 
received  by  said  corporations,  r^pectivety, 
equal  to  seventy-five  per  centum  of  the  par 
value  of  the  said  stocks  and  eerttficates  of 
stock  of  said  respective  corporations.  That 
at  least  one-half  of  the  capital  of  said  respec- 
tive corporations  bad  been  duly  subscribed, 
and  at  least  twenty  per  centum  thereof  actu- 
ally paid  in.  That  each  and  all  of  said  cor- 
porations owned  large  tracts  of  valuable 
mineral  lands.  That  all  of  said  lands,  and 
the  lands  so  owned  by  each  and  alt  of  said 
corporations,  were  productive  of,  and  were 
constantly  prodadng,  large  and  valuable 
quantities  of  iron  ores  *and  other  minerals. 
That  each  and  all  of  said  corporations  were 
being  conducted,  operated,  and  carried  on  at 
a  great  profit  and  gain.  That  the  said  re- 
spective stocks  and  certificates  of  stock  of 
said  respective  corporations  were  of  great 
and  increasing  value.  That  the  said  stocks  and 
certificates  of  stock  of  said  respective  corpo- 
rations would  surely  and  speedily  pay  la^e 
and  Increasing  dividends,  and  were  an  abso- 
lutely safe  and  sure  paying  investment  for 
capital,  from  which  it  was  Impossible  to  suf- 
fer orsustain  any  loss;  whereas,  in  truth  and 
in  faot,  the  said  pretended  corporations,  and 
each  and  all  of  them,  had  never  been  duly  or 
legally  incorporated.  That  said  corporations, 
and  each  and  all  of  them,  had  never  issued 
their  said  respective  stocks  and  certificates  of 
stock  In  consideration  of  money,  labor,  and 
property,  estimated  at  its  true  money  value, 
actually  received  by  said  companies,  respec- 
tively, equal  to  75  per  centum  of  the  par 
value  of  the  said  respective  stocks  and  certifi- 
cates of  stock  of  said  respective  corporalions, 
or  in  consideration  of  any  money,  labor  or 
property  whatsoever,  or  for  or  upon  any  con- 
sideration of  any  nature  or  kind.  That  all 
said  respective  stocks  and  certificates  of 
stock  were  absolutely  null  and  void,  as  plain- 
tiff has  been  informed  and  verily  believes. 
That  at  least  one-half  of  the  capital  of  said 
respective  companies  had  not  been  duly  sub- 
scribed, and  that  at  least  twenty  per  centum 
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Uuttd,  nqnlied  hy  law  to  be  pidd  In,  had  In 
tact  nerer  been  paid  in.  That  eacb  and  all  of 
said  pretended  corporations  did  not  own  larf^e 
tradB  of  Talnable  mineral  lands,  or  any  min- 
mlwotherUndB  whatsoever.  Tliatsud  pre- 
tended ooiporaUons  owned  no  mineral  or  other 
lands  which  were  productive  ol  and  constant- 
ly producing  large  and  valuable  quantities  of 
Inm  ores  and  other  minerals,  or  any  Iron  ores 
or  other  minerals  whatsoever.  That  Mch  and 
all  at  Bald  pretended  corporations  were  not 
being  conducted,  operated,  or  carried  on  at 
great  profit  and  gain,  or  at  any  profit  or  gain 
whatsoever.  That  the  said  stosks  and  cer- 
tificates of  stock  of  each  and  all  of  said  pre- 
tended corporations  were  not  of  great  and  in- 
creasing value,  or  of  any  value  whatsoever, 
as  plaintiff  has  been  informed  and  verily  be- 
lieves, and  would  not  and  did  not  pay  large 
and  increasing  dividend,  or  any  di^dends 
whatsoever.  Tliat  said  stocks  and  cotlficates 
of  stock  of  sidd  pretended  corporations,  re- 
spectively, were  not  a  paying  investment  for 
cai^tal,  from  which  It  was  impossible  to  suffer 
or  sustain  any  loss,  bat  that,  on  the  OMitraiy, 
any  and  all  Investments  made  In  said  stocks 
or  certificates  of  stock  would  prove  an  abso- 
lute and  total  loss, — all  of  which  the  said 
defendants  well  knew, — for  the  sole  purpose, 
and  with  intent,  by  such  false  and  fraudulent 
representations  and  pretenstis,  to  procure  the 
fdalnttff  to  sell  and  dispose  of  her  said  real 
estate,  and  with  tbe  proceeds  derived  there- 
from to  purchase  of  the  defendants  the  satd 
stocks  and  oertiflcates  of  stock  In  said  respeo- 
ttve  pretended  corporations  by  the  defendants 
owned,  and  thereby  to  cheat  and  defraud  this 
plaintifC,  and  to  gidn  an  undue  and  unlawful 
advantage  over  this  plaintiff,  and  to  cause 
her  thereby  to  suffer  great  loss  and  damage. 
That  thereafter,  and  before  said  December  8. 
1886,  the  said  defendant,  in  pursuance  of  and 
in  acoordanee  wltti  said  coDq}lraoy,  combina- 
tion, and  agreement,  had  as  aforesaid,  and 
taking  advantage  of  the  social  and  friendly 
relations  which  existed  between  this  plaintiff 
and  the  defendants  Henry  S.  and  Laura  D. 
Benjamin,  as  aforesaid,  and  of  plaintiff's  con- 
fidence, importuned  and  solicited  the  plaintiff 
to  sell  her  said  real  estate,  and  to  purchase 
from  them  said  stocks  Hud  oertiflcates  of  stock, 
and  falsely  and  fraudulently  represented,  pre- 
tended, and  held  out  to  this  plaintiff  that  the 
said  respective  pretended  corporations  above 
named,  and  eacb  and  all  of  them,  had  been 
duly  and  legally  organized  and  incorporated. 
That  each  and  all  of  said  pretended  corpora- 
tions had  respectively  issued  their  said  respec- 
tive slocks  and  oertiflcates  of  stock  in  consid- 
eration of  money,  labor,  and  property  esti- 
mated at  its  true  money  value,  actually  re- 
ceived by  said  respective  pretended  corporar 
tlons,  equal  to  seventy-five  per  centum  of  the 
par  value  of  the  said  reepecUve  stocks  and 
certificates  of  stock  of  said  respective  pr^ 
tended  corporations.  That  at  least  one-half 
ot  the  respective  capitals  of  said  pretended 
4K»pMations»  and  eaidi  of  them,  bad  beenduly 


subaoribed,  and  at  least  twenty  per  centum 
thereof  actually  paid  in.  That  each  and  all 
of  said  pretended  corporations  owned  large 
tracts  of  valuable  mineral  lands.  That  all  of 
said  lands,  and  the  lands  so  owned  by  each  , 
and  all  of  said  pretended  corporations,  were 
productive  ot,  and  were  constantly  producing, 
large  and  valuable  quantities  of  iron  ores  and 
other  minerals.  That  each  and  all  of  said 
companies  were  being  conducted,  operated, 
and  carried  on  at  great  prolit  and  gain.  That 
the  said  respective  stoc^  and  certificates  of 
stock  of  said  respeoUve  pretended  corpora^ 
tions  were  of  great  and  Increasing  value. 
That  the  said  stocks  and  certificates  of  stock  of 
said  respective  corporations  were  an  abun- 
dantly safe,  and  absolutely  sure  and  paying, 
investment  for  capital,  from  which  it  was 
impossible  to  suffer  or  sustain  any  loss;  and 
that  if  the  plaintiff  would  sell  her  said  zeal 
estate,  and  purchase  of  them  said  stocks,  she 
should  suffer  no  loss  therefrom.  Eaoh  and 
all  oi  which  said  several  statements  and  rep- 
resentations above  set  forth  werefelse,  which 
the  defendants  well  knew,  and  were  by  them 
so  made,  as  aforesaid,  fbr  the  purpose  of  de- 
ceiving, misleading,  and  defrauding  the  plain- 
tiff, and  Inducing  and  proonrlng  her  to  sell 
her  said  real  estate,  and  with  Uie  proceedsde- 
rived  therefrom  to  purdiase  of  the  defend- 
ants the  said  stocks  and  certlfleates  of  stof^ 
by  them  so  owned  as  aforesaid,  and  to  cheat 
and  defraud  the  plaintiff  out  of  her  said  prop- 
erty, aud  to  cause  her  thereby  to  suffer  great 
and  irreparable  damage,  as  aforesaid.  And, 
further,  the  said  defendants.  In  pursuance  of 
and  according  to  said  conspiracy,  combina- 
tion, and  agreement,  had,  as  aforesaid,  false* 
ly  and  fraudulently  represented,  pretended, 
and  held  out  to  the  plaintiff  that  the  said 
stocks  and  oertiflcates  of  stock  <k  said  re- 
spective pretended  corporations  were  of  the 
actual  value,  respectively,  as  follows,  to>wit: 
That  the  stock  and  certificates  of  stock  of  tbe 
said  Kak^on  Mining  Company  was  of  the 
value  of  tT-SO per  share;  Nlmlkon  Iron  Min- 
ing Ck>mpany,  #5.50  per  share;  Bourne  Iron 
Mining  Company,  93.80  per  share;  Bessemer 
Mining  Company,  88.00  per  share;  Prospect 
Hill  ItBning  Company,  $2.25  per  share;  and 
Sunday  Lake  Mining  Company,  67.25  per 
share. — when  in  tnith  and  in  fact  the  said 
stocks  and  certlfleates  of  stock  of  said  re- 
spective corporations,  and  each  and  all  of 
them,  were  of  no  value  whatsoever,  which 
tbe  defenc^nts  well  knew;  and  said  false  and 
fraudulent  representations  were  by  the  de- 
fendants so  made,  as  aforesaid,  further  to  de* 
celve,  mislead,  and  defraud  the  plaintiff,  and 
to  induce  her  to  sell  said  real  estate,  and  to 
purchase  of  the  defendants  their  said  worth- 
less stocks  and  certificates  of  stock,  and  there- 
by to  cheat  and  defraud  the  plaintiff  as  afore- 
said. That  thereupon,  relying  solely  -upon 
each  and  all  of  the  said  false  and  fraudulent 
representations  and  pretenses  aforesaid,  the 
plaintiff,  yielding  to  the  solicitations  and  im- 
portunlUflB  of  tto  d^eodants,  sold  lier  uid 
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mil  eatate.  That  thereafter,  out  of  the  pro- 
ceeds deprived  from  the  sale  of  said  real  estate, 
and  stilt  relying  upon  the  aaid  false  and 
fraudulent  representations  and  pretensea 
aforesaid,  tbe  ptafntiff  purchased  of  the  de- 
fendant tbe  following  stocks  and  certificates 
of  stock  in  said  prHended  corporations  for 
the  amounts,  and  at  the  dates.  respectlTely. 
set  opposite  each  dkiBs  or  kind  of  said  stocks, 
to<wit: 

1)60.8,1880,1,000  shares  Kakagon,  at 

97.60  per  ataan  $  7,600  00 

'*  8, 1880, 100  shares  Nlmikon,  at  16.50 

per  share   660  00 

Feb.  8, 1887, 1,000  shares  Bourne,  at  88.18 

per  share.   8,760  00 

7, 1887,  aoo  shares  Bessemer  at  88.00 

per  share.   1,600  00 

**  7, 1887,  1,000  shares  Bessemer,  at 

88.00  per  share,  }i  cash....  4,000  00 
**  14,1887,  600  sbaraa  Boame,  at  98.80 

per  share.   L900  00 

Ka^ 11,1887, 60  shares  Prospect  Hill,  at 

8S.26p«rahar«   IIS  60 

919,419  60 

—AH  of  which  said  respective  sums  the 
plidntift  p^d  to  the  defendants  at  or  about 
said  dates  In  monej.  That  thereafter,  and 
on  or  about  March  28,  1887,  the  plaintiff, 
still  relying  apon  the  said  folse  and  fraudu- 
lent representations  and  pretenses,  and  each 
and  all  of  them,  and  still  believing  them  to 
be  true,  further  purchased  from  the  defend- 
ants, and  they,  in  further  pursuance  of  said 
conspintcy,  combination,  and  unlawful  agree* 
ment.  bad  as  aforesaid,  sold  to  the  plaintiff 
one  thuusand  shares  of  the  said  capital  stock 
of  tlie  Sunday  L^e  Mining  Company,  afore- 
said, at  97.25  per  share,  amounting  to  the 
sum  of  $7,250.00.  That  to  secure  payment 
of  said  sum  this  plaintiff,  on  or  about  said 
date,  made,  executed,  and  delivered  to  the 
said  Moore,  Benjamin  &  Co.,  for  tlie  use  and 
benefit  of  the  defendants,  her  promissory 
note,  bearing  date  on  that  day,  wherein  and 
whereby.  90  days  from  and  after  said  date, 
she  promised  to  pay  to  the  order  of  said 
Moore.  Benjamin  &  Co.  said  sum  of  $7,250, 
and  intereiM*  thereon,  at  the  rate  of  8  per 
cent,  per  annum.  That  thereafter,  and  be- 
fore the  maturltyof  aaid  note,  as  plaintiff  has 
been  informed  and  verily  believes,  tbe  said 
Moore,  Benjamin  ft  Co.  fraudulently,  and  in 
pursuance  of  said  conspiracy,  combination, 
and  agreement,  further  to  defraud  the  plain- 
tiff, transferred.  Indorsed,  and  delivered  said 
note,  for  value,  to  the  Merchants'  Exchange 
Bank,  (incorporated,)  and  therej^pon  all  of 
plaintilt'8  defenses  to  said  note  became  barred, 
and  plaintiff  became  bounden  and  holden  for 
the  payment  of  the  said  sum,  and  Interest 
thereby  secured.  That  as  collateral  security 
for  the  payment  of  said  note  this  plaintiff  de- 
poHited  with  tbe  said  Moore,  Benjamin  ft  Co. 
tlie  said  one  thousand  shares  of  stock  of  tbe 
Sunday  Lake  Mining  Company,  aforesaid, 
for  tbe  use  and  benefit  of  said  defendants; 
ami  that,  when  said  Moore,  Benjamin  ft  Co. 
transferred  and  indorsed  said  note  to  said 
Merchants'  Exchange  Bank,  tbe  said  defend* 


ants,  further  to  eany  out  satd  eonspbraey, 
combinatioB,  and  agreement,  fraudulentty 
transferred  therewith  to  said  bank  the  said 
one  thousand  shares  of  said  capital  stock  of 
ai^d  Sunday  Lake  Mining  Company,  afore- 
said, as  collateral  security  for  the  payment  of 
said  note,  as  aforesaid.  Tbat  when  said  note 
matured  and  becamedue  and  payable,  to-wlt, 
on  or  about  tbe  a6tfa  day  of  June.  1887.  this 
plaintiff  paid  to  said  Merchants'  Exchange 
Bank  the  soin  of  •147.48,  interest  that  had 
accrued  on  said  note  Uiereby;  and  thereupon, 
on  or  lOiout  the  last-mentioned  date,  plaintiff 
took  up  said  note,  and  executed  and  delivered 
to  said  Herefaants*  Exchange  Bank  her  new 
promlsswy  note,  bearing  £ite  on  tint  ds^, 
wherein  and  whereby  she  promised  to  pay  to 
the  order  of  said  Merchante'  Exdiange  l^nk 
the  sum  of  $7,000  yet  remaining  unpaid  by 
the  ternos  of  said  old  note,  and  interest  there- 
on flAtherateof8pereait.perannum.  And, 
as  further  and  additional  collateral  security 
to  one  thcmsand  shares  ci  tlie  stock  (rf 
sidd  Sunday  lake  Mining  Company,  this 
plaintiff  further  deposited  at  said  date  with 
the  said  Mei-chants*  Exchange  Bank  five 
hundred  shares  at  the'  said  Kakagon  Iron 
Company,  as  further  collateral  security  for 
the  payment  of  said  last-mentioned  note. 
That  when  said  note  matured  and  became 
due,  to-wlt,  on  or  about  Aug.  27,  1887, 
plaintiff  paM  to  said  Merclianto'  Exchange 
Bank  tbe  interest  which  had  accrued  there- 
on, to-wit.  the  sum  of  $98.S2.  and  took  up 
said  note,  and  further  paid  tbe  sum  « 
$250,  to  apply  in  payment  of  said  principal 
sum  secured  to  be  paid  by  said  last-men- 
tioned note.  And  thereupon  plaintiff  took- 
np  said  last-mentioned  note,  and  made,  exe- 
cuted, and  delivered  to  said  Merchants*  Ex- 
change Bank  her  new  promissory  note,  bear- 
ing date  Aug.  27,  1887,  to  secure  payment 
of  said  sum  of  $7,000.  and  interest  thereon 
at  the  rate  of  8  per  cent,  per  annum ;  the  s^d 
bank  still  retaining  said  Bve  hundred  shares 
of  tbe  capital  stock  of  the  Kakagon  Iron 
Company,  aforesaid,  and  said  one  thousand 
shares  of  the  capital  stock  of  said  Sunday 
Lake  Mining  Company,  as  collateral  security 
for  the  payment  of  said  last- mentioned  note. 
That  each  and  all  of  said  notes  were  duly  in- 
dorsed by  the  said  Moore.  Benjamin  ft  Co. 
That  when  said  last-mentioned  note  became 
due  and  payable  plaintiff  was  unable  to  pay 
the  same,  and  thereupon,  on  or  about  March 
5, 1888,  the  said  Merchants*  Exchange  Bank, 
as  plaintiff,  began  an  action  in  tbe  circuit 
court  of  Milwaukee  county  against  said 
Moore,  Benjamin  ft  Co.  and  this  plaintiff,  as 
defendants,  to  recover  the  amount  secured  to 
be  paid  by  said  note,  and  to  foreclose  its  said 
lien  upon  said  stocks  so  deposited  as  collater- 
al security  as  aforesaid;  which  said  action  is 
still  pending  and  undetermined  In  said  cir- 
cuit court,  and  this  plaintiff  is  bounden  and 
held  for  payment  of  any  judgment  that  may 
be  recovered  upon  said  note  in  said  action, 
which,  in  anv  event,  cannot  be  teas  than  the 
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Bam  of  97,000.  and  Interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  Aug.  27, 

1887.   That  on  or  about  the  daj  of 

 1— ,  1B87,  this  plaintiff,  still  relying  upon 

the  said  false  and  fraudulent  representations 
and  pretenses  aforesaid,  and  believing  them 
to  be  true,  further  purchased  of  the  defend- 
ants  100  shares  of  the  capital  stock  of  the 
Sunday  Lake  Mining  Company,  said  pretend- 
ed corporation,  at  96.75  per  share,  and  500 
shares  of  thecapital  stock  of  said  Prospect  Hill 
Mining  Company,  said  pretended  corporation, 
at  $2.25  per  share,  amounting  to  the  sum  of 
$1,800.  That,  to  secure  payment  of  said  sum, 
plaintiff  made,  executed,  and  delivered  to  the 
said  Moore,  Benjamin  &  Co.,  for  the  use  and 
benefit  of  the  defendants,  her  other  certain 
promissory  notes  Iraaring  date  on  that  day,  to 
secure  payment  of  said  last- mentioned  sum. 
That  in  payment  of  said  note  she  conveyed 
to  the  defendnnts  200  shares  of  the  capital 
stock  of  the  said  Kakagon  Mining  Company, 
said  pretended  corporation.  That  each  and 
all  of  the  said  sums  of  money  by  the  plaintiff 
so  paid  to  the  defendants,  as  aforesHid,  were 
by  her  so  paid,  and  said  notes  were  by  her  so 
given, solelyin  consideration  of  the  Sidd  false 
and  fraudulent  representations  and  pretenses, 
above  set  forth,  and  each  and  ail  of  them,  l>y 
the  defendants  so  made,  and  held  out  to  the 
plaintifiT  as  aforesaid,  for  the  purposes  afore- 
said, and  not  otherwise.  And  plaintiff  fur- 
ther alleges  and  shows  to  the  court  that  at 
the  time  she  sold  said  real  estate,  and  at  the 
times  she  purchased  said  stocks,  she  had  nev- 
er seen  the  mines  or  propertyof  anyot  either 
of  said  respective  pretended  corporations,  if 
any  mines  or  property  they  or  either  of  tliem 
ever  bad,  and  that  all  the  knowledge  she  had 
in  relation  thereto  was  by  her  acquired  solely 
by  and  tbrongh  the  said  false  and  fraudulent 
representations  and  statements  above  set 
forth,  to  her  made  and  held  out  by  the  de- 
fendants HS  aforesaid;  and  that  because  of 
said  false  and  fraudulent  representations  and 
pretenses,  she  believing  them  to  be  true, 
plaintiff  refrained  and  desisted  from  making 
any  inquiry  concerning  said  pretended  corpo- 
rations or  said  stocks  or  certificates  of  stock. 
And  plaintiff  further  alleges  that  after  pur- 
chasing said  stocks  she  was  desirous  of  sell- 
ing certain  of  said  stocks,  but  that  she  was 
prevented  from  so  doing  by  the  further  false 
and  fraudulent  representations  to  her  made 
and  held  out  by  the  defendants,  that  if  she 
held  said  stocks  that  they  would  surely  ap- 
preciate in  Talue,  and  her  profits  thereon 
would  surely  t>e  largely  increased,  when  in 
truth  and  in  fact  each  and  all  of  said  repre- 
sentations were  false,  which  the  defendants 
veil  knew,  and  that  they  were  so  made  by 
the  defendants  further  to  carry  out  said  con* 
spiracy  and  agreement,  and  to  cheat  and  de- 
fraud the  plaintiff,  and  to  keep  her  said 
stocks  out  of  the  market,  and  thereby  to  re- 
lieve themselves  from  competition  in  selling 
the  stock  by  them  owned  by  the  salesof  plain- 
tUTs  said  stocks.  That  on  and  between  June 
T.4aN.w.no.21— 61 


27,  1887.  and  August  9,  1887,  It  became  nec- 
essary for  the  plaintiff  to  raise  about  the  sum 
of  $3,000.  That  thereupon  she  went  to  the 
defendants  for  the  purpose  of  selling  some  of 
her  said  stocks,  by  her  so  purchased  of  the 
defendants  as  aforesaid.  That  the  said  de- 
fendants, further  to  carry  out,  and  tn  further 
accordance  with,  said  conspiracy,  combina- 
tion, and  agreement,  and  further  to  cheat  and 
defraud  this  plaintiff,  and  to  tie  up  her  said 
stocks,  and  thus  keep  them  off  the  market, 
and  thereby  to  increase  the  chances  for  the 
defendants  to  sell  and  dispose  of  the  stocks 
iMlongfng  to  them  without  competition  from 
plaintiff's  said  stocks,  falsely  and  fraudulent 
ly  taking  advantage  of  the  conSdence  which 
plaintiff  reposed  in  the  defendants  as  afore- 
said, further  represented  and  pretended  to 
the  plaintiff  that  the  said  stocks,  by  them  so 
sold  to  the  plaintiff  as  aforesaid,  would  sure- 
ly and  speedily  appreciate  in  value,  and  were 
about  to  pay  large  dividends,  and  that  it  was 
decidedly  to  the  plaintiff's  interest  to  secure 
a  loan  of  the  amount  of  money  then  necessary 
to  supply  her  said  wants  by  pledging  her  said 
stocks;  whereas,  in  truth  and  in  fact,  eaoh 
and  all  of  said  representations  and  pretenses 
were  false,  as  the  defendants  well  knew,  and 
were  by  them  so  made  and  held  out  to  tha 
plaintiff  as  aforesaid  for  the  purpose  of  fur- 
ther deceiving,  misleading,  and  defrauding 
the  plaintiff,  and  to  fraudulently  induce  her 
to  pledge  and  hypothecate  her  said  stocks  for 
the  purposes  aforesaid.  That  thereupon,  re- 
lying  solely  upon  upon  said  false  and  fraud- 
ulent representHtions  and  pretenses  aforesaid, 
and  believing  them  to  be  true,  the  plaintiff, 
with  the  aid  and  assistance  of  the  defend- 
ants, negotiated  loans — on  June  27, 1887,  the 
sum  of  $1,000;  on  July  1,  1887,  the  sum  of 
$1,000;  and  on  August  9,  1887.  the  sum  of 
$1,000— from  the  Commercial  Bank  (incor- 
porated) of  Milwaukee,  and  to  secure  pay- 
ment of  said  respective  sums  plaintiff  made, 
executed,  and  delivered  to  said  bank  her  three 
certain  promissory  notes,  each  tor  $1,000, 
and  dated,  respectively,  June  27,  1887,  July 
1,  1887.  and  August  9,  1887,  wherein  and 
wliereby  she  promised  to  pay  to  the  order  of 
said  bank  the  said  sum  of  $3,000,  according 
to  the  terms  of  said  notes,  each  and  all  of  said 
notes  bearing  interest  at  the  rate  of  eight  per 
cent,  per  annum.  That  as  oollaterat  security 
for  the  payment  of  said  notes  the  plaintiff 
deposited  with  said  Commercial  Bank,  on 
said  June  £7.  1887,  t^e  following  shares  of 
thesaid  stocks, to-wit:  SOOsharesof  thecap- 
ital stock  of  thesaid  Kakagon  Iron  Company; 
130  shares  of  the  capital  stock  of  the  Nimi- 
kon  Iron  Mining  Company;  500  shares  of  the 
capital  stock  of  the  Bourne  Iron  Mining 
Company;  200  shares  of  the  capital  stock  of 
the  Bessemer  Mining  Company;  650  shares 
of  the  capital  stock  of  the  Prospect  Hill  Min- 
ing Company;  and  200  shares  of  the  capital 
stock  of  the  Sunday  Lake  Mining  Company, — 
said  pretended  corporations.  That  said  notes 
•re  all  past  due*  and  plali^ff  has  been  unaMo 
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to  pay  them*  or  either  of  them,  and  said 
stocka  are  yet  held  by  aald  bank  as  such  col- 
lateral security  for  said  debt  That  when 
plaintiff  purchased  of  defendants  said  1,000 
shares  of  the  capital  stock  of  said  Bessemer 
Mining  Company,  said  pretended  corpora- 
tion, she  paid  to  the  defendants  therefor*  In 
cash*  as  aforesaid,  the  sum  of  i^,000,  and,  to 
secure  payment  of  the  remaining  94,000  of 
the  purchase  price  thereof,  she  executed  to 
the  defendants  her  two  certain  promissory 
notes  of  $2,000  each.  That  in  payment  of 
said  two  notes  she  conveyed  to  the  defend- 
ants 606  shares  of  said  stocks,  and  that  she 
has  now  remaining  thereof  in  her  possession 
894  shares  of  said  stocks,  which  she  brings 
into  court  and  deposits  with  the  clerk  there- 
of, subject  to  the  order,  and  for  the  benefit, 
of  the  defendants.  That  of  the  capital  stocks 
of  the  said  pretended  corporation  the  Bourne 
Iron  Mining  Company  the  plaintiff  sold  200 
shares  at  64.60  per  share,  100  shares  at  $4.25 
per  share,  amounting  in  the  aggregate  to  the 
sum  of  61,395,  and  seven  hundred  shares 
tliereof  she  exchanged  with  defendants  for 
her  shares  of  the  capital  stock  of  the  Sunday 
Lake  Mining  Company,  and  100  shares  of  the 
capital  stocic  of  the  Prospect  Hill  Mining 
Company,  said  pretended  corporations,  and 
$200  in  money.  That  out  of  the  said  stocks 
by  the  plaintiff  so  purchased  of  the  defend- 
ants as  aforesaid  she  has  now  In  her  posses* 
sion  only  the  said  394  shares  of  the  capital 
stock  of  the  said  pretended  corporation  the 
Bessemer  Mining  Company,  and  that  all  of 
the  remainder  thereof  she  has  pledged  and 
hypothecated  for  the  purposes  and  in  the 
manner  hereinbefore  set  forth.  That  all  of 
the  said  stocks  by  her  so  hypothecated  or 
pledged  were  by  her  so  hypothecated  and 
pledged  solely  at  the  instance  and  procure- 
ment of  the  defendants,  and  upon  the  false 
and  fraudulent  representations  and  pretenses 
by  them  made  and  held  out  to  her  as  herein- 
before more  fully  and  speoiflcally  stated,  and 
that  by  reason  thereof  plaintiff  is  unable  to 
tender  the  said  stocks  to  the  defendants*  or 
to  bring  them  into  court.  That  each  and  all 
of  the  said  stocks  and  oertificatee  of  stock  so 
pledged  and  hypothecated  by  the  plaintiff, 
and  said  stocks  and  certificates  atock  by 
the  plaintiff  so  held,  and  all  of  soJd  stocdiB 
and  cMTtiScates  of  stock  by  the  dd!endants  so 
fraudulently  sold  to  the  plaintiff,  are  now, 
and  at  all  times  have  been,  absolutely  null 
and  Told,  as  wforesaid,  and  of  no  ralne  what- 
soever. That  all  that  pl^ntlfl  has  ever  re- 
ceived tb««from  Is  the  said  sum  of  •1*S95. 
and  said  sum  of  1^00*  amounting  in  the 
Aggregate  to  the  sum  of  $1,595.  That  by 
reason  of  the  premises,  and  the  said  conspira- 
cy, combination,  and  agreement  had  the 
defendants  as  aforesaid,  and  by  reason  of  the 
said  false  and  fraudulent  representations  and 
pretenses  by  the  defendants  made  and  beld 
out  to  the  plaintiff,  as  hereinbefore  stated, 
and  by  reason  of  tlie  other  false  and  fraudu- 
lent acts  of  the  defendants  above  set  forth, 


this  plaintiff  suffered  and  sustained  great  kes 
and  damage,  to- wit.  In  the  manner  and  for  the 
amount  hereinbefore  fully  set  forth  and  sum* 
marized,  and  oollectirelf  stated  as  tallows, 

to- wit: 

Deo.  8. 1886,  To  piOd  1.000  sfaaree  Kaka- 

gon,  at  ST.fiO  per  share  17,600  00 

Deo.  8, 1886,  '*  p^d  100  shares  flimlkon* 

at  t6.S0  per  share   MOO 

Feb.  8, 1887,  "        1,000  shares  Bosnia, 

at  ^75  per  share          S,nO  OV 

Feb.  8,1887,  **  paid  SOD  shares  Besse- 
mer, at  $8.00  pershare  1,000  00 

Feb.  8, 1887,  ■*  paid  1,000  share*  Besse- 
mer, atlSJH)  per  share, 
WcastL   4,000  00 

Feb.  14,1887,  '*  paid  BnO  shares  Boame, 

at  18.80  per  share          1,000  00 

Hay  11,1887,  **  paid  fiO  shares  Prospect 

Hill,  at  «3.25  per  share     113  SO 

Aug.  97,1887*  **  paid  to  apply  on  principal 
of  note  at  Herofaaota* 
BzohaogeBank   XO  00 

Jnns98tl8B7,  **  paid  iaterest  on  note  at 
same  bank,as  above  set 
forth   10  48 

Aog.  97,1887,  **  paid  interest  on  same 
note  as  last,  at  same 
bank  .7.   88  88 

Aug.  87,1887*  **  amount  of  note  at  ICsr- 
chants'Bzohaoge  BaidE 
given  fftrstoek.. ......  7,000  00 

188.908  80 

— Less  the  saldanmof  $1.69-5  by  hwreoeiTsd. 
aa  hereinbefore  set  fortti,  from  the  sale  ct 
said  stocks  by  ha  sold,  as  above  stated.** 

Tlie  defendant  F.  A.  Bates  was  arrested, 
and  from  an  order  refusing  to  vacate  the  or- 
der of  arrest  he  appeals. 

i\r.  S,  Murphyt  tor  appelant  Buatoo» 
Ron  ifi  StUt  for  respondent. 

Tatlob,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  Milwaukee  coun- 
ty, denying  a  motion  of  the  appellant  to  va- 
cate and  set  aside  an  order  of  arrest  made  in 
said  action,  and  to  discharge  the  l^)pellant* 
Bates,  from  arrest  upon  such  order.  The 
motion  was  made  upon  the  pleadings  in  the 
action,  the  affidavit  of  the  plaintiff,  upon 
wfatch  the  order  of  arrest  was  based,  and  al- 
so upon  the  affidavit  of  the  defendant  Bates 
and  others.  On  the  hearing  of  the  motion, 
several  affidavits  were  read  on  the  part  of  the 
plaintiff. 

On  tbls  appeal,  it  is  insisted  l^the  learned 
oootasel  that  the  affidavit  of  the  plaintiff  up- 
on which  the  order  of  arrest  was  mode  Is 
wholly  Insufficient  to  sustain  the  order.  In 
this  case  Uia  order  of  arrest  Is  founded  upon 
the  affidavit  of  the  plaintiff,  and  Uiat  affida- 
vit sets  forth  at  length  and  In  detail  the  facts 
set  up  In  the  complaint.  After  a  careful 
reading  of  the  complaint  and  of  tlu  affidavit, 
it  seems  to  us  that  upon  the  tscts  stated  In 
the  affidavit  there  can  be  no  reasonable  con- 
tention but  that,  if  the  facte  stated  In  the  af- 
fldavit  constitute  a  cause  of  action,  it  states 
a  cause  of  action  in  tort*  for  obtaining  monery 
and  property  by  false  and  fraudulent  lepre- 
sentations*  and  that  the  action  is  tfaereftne  an 
action  In  which  the  statute  authorizes  an  ar- 
rest. See  sections  2689,  2691.  Bev.  St.  The 
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eomplfdnt  in  the  aetlon  and  Qie  affldarit  are 
of  great  length,  and  vlU  not  be  set  out  In 
tbto  opinion;  but  that  the  affidavit  sets  oat 
ftcta  auffldent  to  show  that  the  plaintiff  haa 
•  eaose  bf  action  In  tort  against  the  defend- 
ants, Including  the  appellant,  cannot  admit 
of  a  reasonable  doubt.  So  much  of  the  com- 
plaint and  aflSduvit  as  Is  necessary  to  show 
the  nature  of  the  plaintiff's  cause  of  action 
will  be  Inserted  in  the  report  of  the  ease. 
The  cause  or  causes  of  action  stated  in  the 
oomplHint  and  affidavit,  are  for  obttUnlng 
money  and  notes  of  the  plaintiff  on  the  sale 
of  certain  mining  stocks  to  her,  alleging  that 
she  was  induced  to  purchase  the  same,  and 
pay  her  money  and  ^ve  her  notes  therefor* 
by  reason  of  the  false  and  fraudulent  repre- 
sentation of  the  defendants  as  to  the  value  of 
said  stock,  the  prodnctivMiess  of  the  mines 
which  such  stock  represented,  and  that  the 
corporations  by  whtdi  such  stoeka  were  is- 
sued were  legally  organized,  and  duly  an  thor* 
Ized  to  issue  the  same. 

It  Is  contended  by  the  learned  counsel  fw 
tbe  appellant  that  the  whole  fonndation  of 
the  plaintiff's  claim  is  swept  away  because 
she  has  all^^  in  her  affidavit,  among  other 
things  which  she  deolaree  to  be  false,  that  it 
was  represented  to  her  "that  all  tbe  pretend- 
ed corporations  had  been  duly  and  I^ally  or- 
ganized and  incorporated;  tliat  each  and  all 
of  said  pretended  oorporations  bad  respect- 
ively issued  their  said  respective  stocks  and 
oertiflcates  of  stock  in  consideraUon  of  money, 
labw,  and  property,  estimated  at  its  true 
money  value,  actually  received  by  said  re- 
spective pretended  oorporations,  equal  to  sev- 
enty-five per  centum  tbe  par  value  of  the 
said  respective  stdcks  and  certificates  of  stock 
of  said  respective  pretended  corporations." 
It  Is  said  that  this  allegation  shows  concln- 
sively  that  tbe  plaintiff  could  not  have  been 
defrauded  in  the  purchase  of  said  stocks,  be- 
cause tbia  representation  notified  her  that 
such  stocks  were  illegal  and  void,  and  could 
have  no  vaine.  This  contention  of  the 
learned  counsel  Is,  we  thinli,  sufficiently  an- 
swered by  tbe  counsel  for  tbe  respondent, 
"that  this  allegation  was  made  in  the  com- 
plaint, not  for  the  purpose  of  asserting  that 
the  defendants  made  it.  as  showing  that  tbe 
corporations  were  legally  organized,  but  mere- 
ly for  tbe  purpose  of  showing  that  the  defend- 
ants claimed  that  the  stocks  offered  for  sale 
to  her  were  of  great  value,  because  the  corpo- 
»  rations  were  siippoeed  to  have  received  valu- 
able property,  and  larfre  amounts  of  money, 
thereon."  This  construction  of  this  allega- 
tion is  sustained  by  tbe  fact  that  It  Is  imme- 
diately afterwards  alleged  tliat  the  defendants 
represented  "that  at  least  on&-half  the  capital 
of  said  respective  corporations  had  been  duly 
subscribed,  and  at  least  twenty  per  centum 
thereof  actually  paid  in."  This  last  repre- 
sentation would  show  a  legal  organization  of 
tbe  corporations.  The  affidavit  then  alleges, 
among  other  things,  that  these  representa- 
tions as  to  tbe  stock  having  been  issued  for 
75  per  centum  of  their  par  valoe  in  money. 


or  cthet  in«perty,  and  that  one-half  of  the 
capital  of  said  oorporations  bad  been  duly 
subscribed,  and  at  least  20  per  centum  thereof 
actually  paid  in,  were  false,  and  that  in  fact 
"said  corporations  had  never  issued  their  said 
respective  stodks  and  certificates  of  stock  In 
consideration  of  money,  labor,  and  property, 
estimated  at  its  true  money  value,  actually  re- 
ceived by  said  companies  respectively,  equal  to 
75  per  centum  of  the  par  value  of  the  said  re- 
spcxiti  ve  stocks  and  certificates  of  stock  of  said 
respective  oorporations,  at  in  consideration 
of  any  money,  labor,  or  property  whatsoever, 
or  for  or  upon  any  consideration  of  any  nat- 
ure or  kind."  If  ithese  allegations  io  regard 
to  the  IssnlBg  of  the  stocks  by  these  corpora- 
tions were  stricken  out  of  tbe  complaint  and 
affidavit,  there  would  still  be  sufficient  re- 
maining to  constitute  a  cause  of  action.  If 
the  plaintiff's  ease  depended  wholly  upon  the 
iuTOlidlty  of  Uie  stock  sokt  to  her  as  valid 
stock  of  the  oorporations*  and  aha  sought  to 
recover  npon  that  ground  alone,  there  might 
be  some  force  in  tbe  objection  that  she  knew, 
or  must  be  held  to  have  known,  of  such  In- 
validity; but  that  Is  not  the  real  ground  of 
her  action.  Her  right  to  recover  is  based 
as  well  upon  the  worthleesness  of  the  stock, 
admitting  that  it  was  legally  issued,  as  It  whs 
upon  the  fact  that  it  was  Illegally  issued; 
and,  if  it  were  possible  that  she  could  be  es- 
topped from  showing  that  tbe  stock  was 
worthless  because  Illegally  issued,  she  clearly 
would  not  be  estopped  from  showing  that  it 
was  worthless  because  tbe  corporations  isan- 
ing  the  same  were  bankrupt  and  worthless 
corporations,  and  the  stocks  valueless  for  that 
reason. 

It  Is  also  claimed  by  the  learned  counsel  far 
the  appellant  that  the  affidavits  of  Bates  and 
Benjamin,  read  on  tbe  hearing  of  the  motion, 
show  that  Bates  bad  nothing  whatever  to  do 
with  negotiating  tbe  sales  of  tbe  stocks  to  the 
plaintiff;  that  the  sales  were  made  by  Benja* 
min  alone,  on  behalf  of  Moore,  Benjamin  & 
Oo.  Bates  was  not  a  member  of  the  firm  of 
Moore,  Benjamin  &  Co.,  but  his  wife  was, 
and  he,  as  her  agent,  represented  her  In  all 
the  transactlona  of  the  company.  Tbe  com- 
plaint and  the  affidavit  both  allege  that  Bates, 
as  agent  of  his  wife,  aided  and  assisted  in 
making  the  sales  to  the  plaintiff,  and  made 
the  false  representations  set  out  in  the  affida- 
vit; and  this  allegation  in  the  affidavit  and 
complaint  Is  confirmed  by  other  testimony  of- 
fered by  the  plaintiff  on  tbe  hearing  of  the 
motion.  The  rule  seems  to  he  pretty  well  es- 
tablished in  New  York  courts,  under  a  stat- 
ute like  ours,  that  when  the  facts  which  con- 
stitute the  cause  of  action  stated  in  tbe  com- 
plaint is  the  ground  for  the  arrest,  as  stated 
in  tbe  affidavit,  the  courts  wili  not  upon  mo- 
tion set  aside  the  order  of  arrest  because  tlie 
facts  stated  In  the  complaint  and  affidavit  are 
controverted  by  the  proofs  of  tbe  defendant 
presented  on  tbe  motion  to  vacate  the  order. 
The  reason  of  the  rule  is  that  it  calls  upon 
the  judge  hearing  the  motion  to  prejudge  the 
whole  case  against  the  plaintiff,  if  be  vacates 
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the  order  on  auch  proors.  Frost  v.  M'Carger, 
14  How.  Pr.  131:  Solomon  v.  Waaa,  2  Hilt. 
179;  Levins  y.  Noble,  15  Abb.  Pr.  475:  Bar- 
ret T.  Gracie,  34  Barb.  20;  Cousland  v.  Davis. 
4  Boa  w.  619 ;  Geller  v.  Seixas,  4  Abb.  Pr.  108. 

There  was  some  contention  that  tlie  plain- 
tiff could  not  recover*  as  to  a  part  of  her 
claim  for  damages,  because  she  had  given  her 
notes  for  the  purchase  price,  which  are  still 
unpaid,  and  that  until  she  pays  the  notes  she 
cannot  recover  of  the  defendants.  However 
this  may  be,  it  only  goes  to  a  small  part  of 
her  claim,  and  in  no  way  prevents  her  from 
having  an  order  of  arrest  as  to  that  pait  of 
her  cLiim  for  which  she  n^iy  recover.  If  the 
point  were  well  taken,  which  we  do  not  de- 
cide, it  would  only  be  ground  for  reducing 
the  amount  of  the  bail  on  arrest,  and  would 
be  no  ground  for  setting  aside  the  whole  or- 
der. The  order  of  the  circuit  court  is  af- 
firmed, and  the  cause  is  remanded  for  further 
proceedings  according  to  law. 


G&mBER  et  al.  v.  Lindenheieb  et  at. 
{Supreme  Court  of  Minnesotti.   Nov.  29, 1889.) 
Dbbdb — Estate  Convbthd. 

1.  A  certaiD  deed  construed,  and  held  to  gfve 
the  grantees  a  Ufe-estate  ia  the  land. 

2,  Order  reversed  as  to  one  defendaat,  and  af- 
firmed as  to  the  others. 

{Syllabus  by  the  Court.) 

Appeal  from  distrldr  coart,-Scott  coanty; 

Edson,  Judge. 

Action  by  Frederick  Grieber  and  wife 
against  John  H.  Lindenmeiei  and  Dorothea 
M.  Grieber  for  conversion.  The  following 
are  Exhibits  G  and  D,  referred  to  in  the 
c^iiiion: 

"Exhibit  C.  This  indenture,  made  this 
twenty-eighth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
flighty,  between  Frederick  Grieber  and  Cath- 
rlna  Margaret  Grieber,  his  wife,  of  Carver 
county  and  state  of  Minnesota,  parties  of 
the  first  part,  and  John  Henry  Lindenmeier, 
Jr.,  and  Dorothea  Magdalen  Grieber,  of  same 
place,  parties  of  the  second  part,  witnesseth: 
That  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  one  thousand 
dollars  to  them  in  hand  paid  by  the  said 
parties  of  the  secoiul  part,  the  receipt  where- 
of is  hereby  acknowledged,  have  granted, 
bargained,  sold,  released,  conveyed,  and  con- 
firmed, and  d(f  by  these  presents  grant,  bar- 
gain, sell,  release,  convey,  and  conQrm,  unto 
the  said  parties  of  the  second  part,  their  heirs 
and  assigns,  forever,  all  that  tract  or  parcel 
of  land  situate,  lying,  and  being  in  the  county 
of  Carver,  in  the  state  of  Minnesota,  known 
and  described  as  follows,  to-wit:  The  south 
half  of  north-east  quarter  of  section  five,  (5,) 
township  one  hundred  and  fourteeOf  (114.) 
of  range  twenty-five,  (25.)  containing  eighty 
(80)  acres.  Also  twenty-nine  acres  of  land, 
described  as  follows,  to-wlt:  Ck)mmencing 
ata  point  twelve  chains  and  twenty-Qve  links 
south  of  the  nurlh-west  corner  post  of  nortii- 


east  quarter  of  section  five,  township  114 
north,  of  range  twenty-five  west;  thence 
running  east  forty  chains,  to  a  post  twelve 
chains  and  twenty-five  links  south  of  the 
northreaat  corner  of  said  section  five;  thence 
running  south  7  chains  and  7  links,  to  the 
N.  E.  corner  of  S.  half  of  N,  £.  quarter  of 
said  sec.  5;  thence  running  west  40  chains, 
to  the  N  W.  corner  of  south  half  of  N.  E. 
quarter  of  said  sec.  6;  thence  running  north 
7.40  chains,  to  place  of  beginning.  ■  And  also 
23  acres,  commencing  at  a  post  on  the  east 
line  of  section  5,  in  township  114.  of  range 
25,  which  post  being  in  a  distance  of  3  chains 
and  25  links  south  from  the  N.  £.  corner 
post  of  said  sec  5;  thence  running  south, 
along  the  sec.  line,  5  chains  and  75  links  to 
a  post;  thenoe  west,  parallel  with  the  X.  line 
of  said  sec.,  39  chains  and  63  links,  to  a  post 
on  the  N.  and  S.  quarter  section  line;  thence 
north,  along  the  quarter  sec.  line,  5  chains 
and  75  links,  to  a  post;  thence  E.  S9  chains 
and  91  links,  to  the  place  of  b^lnning, — ly- 
ing and  being  in  the  H.  £.  quarter  of  section 
5,  township  114,  range  25.  To  have  and  to 
hold  the  same,  together  with  all  and  singular 
the  hereditaments  and  appurtenances  there- 
unto belonging,  or  in  anywise  appertainingt 
unto  the  said  parties  of  the  second  part,  Ui^ 
heirs  and  assigns,  forever.  And  the  said 
Frederick  Grieber  and  Cathrina  Margaret 
Grieber,  his  wife,  parties  of  the  first  part,  do 
hereby,  for  their  hbirs,  execators.  and  ad- 
ministrator, each  and  every  of  them,  cove- 
nant and  agi-ee  to  and  with  the  said*  parties 
of  the  second  part,  ttieir  heirs  and  assigas,  in 
the  manner  and  form  following,  that  is  to 
say :  That  they  were,  at  the  time  of  the  en- 
sealing and  d^very  of  these  presents,  the 
true,  lawful,  and  rightful  owners  of  the  said 
premises  hereby  conveyed,  and  have  therein 
a  good,  sure,  perfect,  and  indefeasible  estate 
in  fee-simple;  and  tliat  they  have  full  right, 
power,  and  authority  to  grant,  bargain,  sell, 
remise,  release,  convey,  and  con&rm  the  said 
premises  unto  the  said  parlies  of  the  second 
part,  their  heirs  and  assigns,  in  manner  and 
form 'aforesaid;  and  that  the  said  premises 
are  free  and  clear  from  all  incumbrances 
whatever;  and  that  the  said  parties  of  the 
second  part,  their  heirs  and  assigns,  shall 
quietly  enjoy  and  possess  the  said  premises; 
and  that  tbey  will  warrant  and  defend  the 
title  to  the  same  against  all  lawful  chums. 
In  testimony  whereof,  the  said  parties  of  the 
first  part  have  hereunto  set  their  hands  and  « 
affixed  their  seals,  the  day  and  year  first 
above  written.  F.  Gbiebeb.  [!:^al.]  C. 
M.  Grikbeb.  [Seal.]  Signed*  sealedi  and 
delivered  in  presence  of  J.  H.  Lutdbhiuixb, 

Sr.  H.SCBRADSR." 

"Exhibit  E.  This  indenture,  made  the 
28th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty,  be- 
tween John  H.  Lindenmeier,  Jr.,  and  Dor- 
othea Magdalena  Grieber,  of  the  town  of 
Hancock,  county  of  Carver,  and  state  of  Min. 
nesota,  parties  of  the  first  part,  and  Freder- 
iok  Grieber  and  Cathrina  Margaret  Grieber^ 
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•of  same  place,  parties  of  the  Second  part, 
witnesseth:  That  the  said  pnrtlee  of  the  sec- 
ond part  are  to  have  the  free  use  and  privi- 
lege— that  is  to  sa^r,  being  boss — of  a  certain 
real  estate  lying  and  being  in  the  county  of 
Carver  and  state  of  Minnesota,  deeded  and 
executed  on  the  28th  ivy  of  January,  A.  D. 
1880,  by  the  parties  of  the  second  ptut  to  the 
said  parties  of  the  first  part,  during  their 
natural  llres;  and  also  the  parties  of  the  first 
part  further  bind  themselves  to  stay  and  work 
the  said  fmI  estate  with  the  parties  of  the 
second  port;  and  It  Is  farther  agreed  upon 
that  if  either  of  the  parties  of  the  first  part 
should  die,  ami  leave  a  child  or  children,  that 
child  or  children  must  have  the  said  real  es- 
tate after  the  de:^  of  both  parents.  In  tes- 
timony whereof,  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals 
the  day  and  year  above  written.  J.  Henbt 
LiNDEMMBiER,  [Seal.}  D.  M.  Obiebbb. 
[Seal.]  Signed,  sealed,  and  delivered  In  pres- 
ence of  J.  H.  LlKDEMHEIBR,  Sr.  H.  SOHBOB- 
DEB." 

Odai  dt  aUidU  for  appelUmts.  Chm.  9. 
ffindat  tot  respondents. 

Mitchell,  J.  This  was  an  action  to  re- 
cover damages  for  the  wnmgf ul  conversion 
of  a  quantity  of  gralli.  Of  course,  the  own- 
ership of  a  crop  may  be  In  one  person,  and 
the  ownership  ot  the  land  on  which  It  was 
raised  in  another;  but  as  in  tills  case,  under 
the  evidence,  the  right  to  the  grain  depends 
upon  and  must  follow  the  right  to  the  land, 
the  whole  case  turns  upon  the  construction 
to  be  giTM  to  the  instrument.  Exhibit  E,  in 
connection  with  the  deed,  Exhibit  G.  In 
January,  1880,  the  plaintiff  Frederick  was 
the  owner  of  a  ftirm  of  some  140  acres,  upon 
which  he  and  his  wife  and  co'piatntift,  Cath- 
lina,  resided.  They  had  an  only  child,  the 
defendant  Dorothea,  who  was  betrotlied  to 
the  defendant  John  Henry,  to  whom  she  was 
married  two  weeks  afterwards.  Tlie  plain- 
tiffs executed  to  these  two  defendants,  their 
daughter  and  prospective  son-ln-lavr,  a  con- 
veyance (Exhibit  C)  of  the  farm,  which  was 
a  warranty  deed  In  the  usual  form,  and  with 
full  coveuantfl  of  title.  This  deed  was  not 
wholly  a  voluntary  conveyance,  inasmuch 
as,  in  oonsiileratlon  of  it,  tite  plaintiff  Fred- 
erick was  released  from  a  debt  which  he 
owed  to  the  father  of  the  defendant  John 
Henry,  and  also  from  a  Rraall  claim  in  favor 
of  John  Henry  himself,  for  work.  But  these 
were  evidently  not  in  amount  anytliing  like 
the  full  value  of  the  farm,  or  the  only  con- 
sideration for  the  conveyance,  which  was  un- 
doubtedly intended  as  a  provision  for  the 
young  people,  in  view  of  their  contemplated 
marriage.  At  the  same  time,  and  as  a  part 
of  the  same  transaction,  the  daugliter  and 
contemplated  son-in-law  executed  back  to  the 
old  people  the  instrument,  Exhibit  E,  which 
was  witnessed  and  acknowledged  as  required 
in  cases  of  conveyance's  of  real  estate.  The 
contention  of  plaintiffs  is  that  this  Instru- 
ment gives  them  a  lif estate  in  tlie  farm; 


while,  on  the  other  hand,  the  contention  <^ 
the  defendants  is  that,  because  of  Its  indefl- 
nlteness  and  uncertainty,  as  well  as  its  re- 
pugnancy to  the  deed.  (Exhibit  G,)  it  Is  ab- 
solutely void;  and  in  any  event,  even  If  full 
force  and  effect  be  given  to  it  according 
to  Its  language.  It  conveys  no  interest  in  the 
land,  but  merely  means  that  the  plaintiffs 
should  have  a  sort  of  paternal  supervision 
over  the  management  of  the  farm.  The  in- 
strument is  certainly  a  very  unique  one.  It 
and  the  deed,  (Exhibit  G,)  being  parts  of  the 
same  transaction,  must  be  considered  and 
construed  together,  and  effect  given  to  both, 
if  possible.  Technical  rnles  of  construction 
are  not  favored,  and  are  not  to  he  so  applied 
as  to  defeat  the  intention  of  the  parties;  for* 
as  was  said  In  Witt  v.  Bailroad  Co.,  88  Minn. 
122,  35  N.  W.  Rep.  862,  such  rules  of  con- 
struction, in  modern  times,  have  given  way 
to  the  more  sensible  rule,  which  Is,  in  all 
cases,  to  give  effect  to  the  intention  of  the 
parties,  if  practicable,  when  no  principle  of 
law  is  thereby  violated.  Too  much  stress  ia 
not  to  he  laid  on  the  grammatical  construe- 
tion  or  forms  of  expression  used.  The  car- 
dinal rule  of  construction  is  to  ascertain  and 
give  effect  to  the  intention  of  the  parties  to 
the  instrument;  and,  to  this  end,  the  court 
must  consider  all  parts  of  It,  and  the  con- 
struction must  he  upon  the  entire  deed,  and 
not  upon  disjointed  parts.  And*  if  the  lan- 
guage is  ambiguous,  resort  may  be  had  to  ev- 
klence  of  the  surrounding  circumstances, 
and  the  situation  of  the  parties,  if  necessary, 
in  order  to  throw  light  upon  their  Intention. 
Applying  these  rules  to  the  present  case,  wo 
are  oi  opinion  that  the  manifest  intention  of 
the  parties  was  that,  while  it  was  expected 
that  the  son-in-law  and  daughter  would  make 
their  home  on  the  farm,  and  assist  in  work- 
ing it,  yet  the  old  people  should  have  the  con- 
trol and  beneficial  use  of  it  during  their  nat* 
ural  lives, — in  other  words,  a  life-estate  In 
it;  liable,  however,  to  be  terminated  on  the 
happening  of  the  contingency  mentioned  In 
the  last  clause  of  the  instrument.  This  is 
what  we  think  is  meant  by  the  expression* 
"the  free  use  and  privilege,"  etc.  It  is 
claimed  that  this  is  explained  and  defined  by 
what  fullowa,  viz..  "that  Is  to  say,  being 
boss;"  and  that  this  means  merely  the  privi- 
lege of  exercising  a  sort  of  fatherly  super- 
vision over  the  management  of  the  farm, 
without  having  any  pecuniary  Interest  In  It. 
This  would  be  a  very  barren  privilege,  In  the 
absence  of  any  provision  for  compensation 
for  this  supervision.  We  do  not  think  this 
ia  what  the  parties  meant.  The  evident  pur- 
pose was  that  the  parents  should  have  or  re- 
tain some  interest  in  the  farm  as  a  provis- 
ion for  their  support  during  their  natural 
lives;  and,  if  the  instrument  does  not  give 
them  a  life-estate,  they  have  nothing, — not 
even  a  right  to  make  their  home  on  the  land, 
or  any  covenant  on  part  of  the  son-in-law 
and  daughter  to  contribute  to  their  support. 
If  any  signiflcance  at  all  ia  to  be  given  to  the 
word  "boss,"  we  think  the  parties  used  tt 
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acoording  to  its  orfj^nal  meaning,  viz.*  "mas- 
ter," In  tbe  sense  of  owner  or  proprietor. 

Other  provisions  in  the  deed  clearly  indi- 
cate an  Intention  or  understanding  that  the 
plaintiffs  were  to  have  some  legal  rights  in 
the  land;  for  example,  that  by  which  the  de- 
fendants bind  themselves  to  stay  and  work 
the  land  with  the  plaintiffs ;  also  that  which 
provides  that  if  both  tbe  defendants  should 
die,  leaving  surviving  them  issue  of  their 
contemplated  marriage,  the  children  should 
have  the  land, — both  of  which  itre  wholly  in- 
consistent with  the  idea  of  the  absolute  pres- 
ent ownership  and  use  of  the  farm  by  defend- 
ants. The  mere  fact  that  the  instrument 
contains  no  express  words  of  grant  is  not 
controlling,  provided  other  parts  of  it  indi- 
cate such  an  intention.  The  land  which  Is 
tbe  subject  of  the  contract  is  sufficiently 
Identified  by  reference  to  the  other  deed. 
Our  conclusion,  therefore,  is  that  the  plain- 
tiffs have  a  life-estate  in  the  farm,  and  nence 
were  the  owners  of,  and  entitled  to  the  po^ 
session  of.  the  grain  in  controversy.  There 
Is  not,  however,  a  scintilla  of  evidence  con- 
necting the  defendant  Dorothea  with  the 
wrongful  conversion,  and  therefore  theorder 
denying  a  new  trial  must,  as  to  her,  be  re- 
versed. See  Nelson  v.  Munch,  28  Minn.  314, 
9  W.  Kep.  863.  Order  reversed  as  to  de- 
fendant  Dorottiea,  and  affirmed  as  to  the  oth- 
er two  defendants. 


SooTT  V.  Minneapolis.  St.  F.  A  S.  S.  M. 
Rt.  Co. 

{Supreme  Court  of  Minnetota.    Dec  IS,  1889.) 

JosomiT^EiiTBT— AppBAir— RariKW. 
Where  a  jndgment  is  entered  by  tbe  elerlt, 
wlfboat  any  order  of  tbe  oourt,  the  question 
wbetber  It  is  authorized  by  the  veraiot  wlu  not  be 
eoDBidered  oo  appeal,  unless  application  baa  been 
first  made  to  the  oourt  fa  which  It  was  entored  to 
oonrect  or  vaoate  tbe  judgment. 
(Sl/Uohtu  by  the  Court} 

Appeal  from  dlstriot  court.  Eandlyoht 
coanty. 

/.  2>.  Bprtnger  and  Regnoldt  A  Sttwartt 
for  appellant.  Knappm  A  Wriyht,  tor  re- 
spondent. 

Mitch  ELI/,  J.  The  error  assigned  Is,  in 
substance,  that  tbe  Judgment  appealed  from 
is  unauthorized  by  the  verdict;  that  in  fact 
the  verdict  is  insufflolent  to  authorize  any 

iiidgment.  The  judgnieiU  was  entered  on 
be  verdict  by  tbe  clerk  on 'motion  of  plain- 
tiff's attorneys  without  any  order  or  dlreo- 
tlon  of  the  court.  TSfo  motion  for  a  new 
tiUd,  nor  any  applfeatifHi  to  have  the  judg- 
ment corrected  or  vacated,  was  ever  made  to 
tbe  court  below.  From  Eaton  r.  Caldwell,  3 
Minn.  140.  (Oil.  80,)  down  to  Oidenberg  v. 
Devine,  42  S.  W.  Bep.88,  and  Lundberg  v. 
Aaaociation.  ante,  894,  we  have  invariably 
held  that,  whwe  a  party  entuB  a  judgment 
not  warranted  by  the  verdict,  the  proper 
remedy  is  by  application  to  the  oourt  In  which 
it  Is  entered  to  correct  or  Tacftte  the  judg- 


ment, and  Uiat,  unless  tbe  anthtnity  ot  that 
oourt  has  been  thus  Invoked,  we  will  not 
consider  the  question  on  appeal  from  the 
judgment.  Therefore  the  question  whether 
this  judgment  is  authorized  by  the  verdict 
cannot  be  considered  on  this  apiwal.  Thede- 
fendant  must  first  apply  to  the  district  oourt 
for  relief.  The  point  as  to  thet75  attorney's 
fees  Included  In  the  judgment  seems  to  be 
disposed  of  by  the  amended  return,  which 
shows  that  It  was  allowed  by  order  of  the 
oourt  pursuant  to  Oen.  St.  1878,  o.  34.  8  36, 
and  there  ia  nothing  in  tbe  reowd  to  snow 
that  it  was  made  as  portt.  Jndgment  af- 
firmed. 


Mabtin  e.  Waebfheld  tt  al. 
(Supreme  Covin  of  Uinneaota.   Dec  13,  188B.> 
Loes  AJXD  LoeoiKO — Labosbbs'  Lmr. 

1.  Under  Gen.  St  1878,  o.  83,  |  88,  "nuurasl 
labor"  In  cutting,  banking,  or  driving  logs  or  tim- 
ber includes  tbe  use  of  all  Implements  or  Instni- 
mentallttes  actually  osed  In  aid  ueosaaarj  to  the 
parfonnanoe  of  snob  labor  by  the  InmbaniUHi. 

2.  Henoe.  where  a  man  ud  bis  team  are  em- 

{iloyed,  at  a  gross  prioe  for  both,  to  haul  or  bank 
ogs,  bis  lien  on  the  logs  ezteadstottianaeof  the 
team. 

8.  Tbe  fact  that  tbe  empUiyarmayatterwBids 
put  tbem  to  work  separately,  on  different  parts  of 
the  work,  Is  Immatertal. 

4.  Wbere  the  whole  of  the  eerrlcas  are  par- 
formed  under  one  contract  of  emplOTment  In  get- 
ting out  a  single  lot  of  logs,  two  different  muvs, 
however,  being  pat  on  different  portions  of  them, 
according  to  their  grade  or  qnall^,  the  laborer 
may  olalm  and  enforoe  bis  lien  tar  bis  enfcLre  sscr- 
ioes  upon  that  part  bearing  one  of  these  marks. 
iSyllabtu  by  the  Court) 

Appeal  from  district  court,  Hennepin  ooan- 
ty;  LooHBSH,  Judge. 

Proceeding  by  John  Martin  against  Aaron 
Palmer,  to  enforce  a  laberer*B  lien  against 
certain  1<^.  George  W.  Knox  and  Joseph 
W.  Wakefield,  partners  as  J.  W.  WakefleU 
&  Oo.,  intervened,  and  from  an  order  do^* 
ing  their  motion  for  a  new  trtal«  after 
diet  for  plaintiff,  they  appeal. 

Choate  (C  MerrUl,  tor  interveains  and  ap. 
pellanla.  John  T.  BffraUf  tor  plaintiff  and 
respondent. 

Mitchell,  J.  Oen.  St  1878.  c.  32,  8  63, 
provides  that  "any  person  who  may  do  or 
perform  any  manual  labor  in  cutting,  bank- 
ing, driving,"  etc.,  "any  lo^  or  timber  in 
this  state,  shall  have  a  lien  thereon  «  *  • 
for  such  services."  Tbedefendantemployed 
plaintiff  and  his  team,  at  a  gross  prioe  per 
month  for  both,  to  work  In  a  logging  camp 
in  getting  out  Ic^.  Aa  a  matter  ot  ttOtt 
during  a  great  part  of  the  employment  the 
defendant  worked  them  separately,  the  team 
being  used  in  hauling  the  lugs,  while  |dain- 
tlff  was  oooupled  in  bringing  In  supplies  with 
other  teams  or  taking  oare  ot  the  stock  in  the 
logging  camp  stable. 

The  principal  question  here  presented  is 
whether  jdalntiff's  lien  on  the  logs  extends 
to  the  use  of  tbe  team,  the  interrenon*  oim- 
tentifHk  being  that  "manual  latrar"  applies 
only  to  the  work  of  plalntifl'a  own  hands* 
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Soeta  a  constractton  Is  too  narrow,  and  would 
In  moat  cases  render  the  statute  nagatory 
and  defeat  the  remedy  which  the  legislature 
intended  to  give.  In  almost  every  depart- 
ment of  tbe  work  of  logging,  certain  tools, 
aypllanceB,  or  Instrumentalities  are  indispens* 
ably  neeessary  to  tbe  performance  of  tbe 
labor.  The  Umber  cannot  be  cat  without 
ascesor  haaled  or  "banked"  without  teams. 
Remedial  statutes  are  to  be  liberally  con- 
strued to  advance  the  remedy.  The  legisla- 
ture could  not  have  Intended  to  exclude  the 
use  of  those  appUnnoes  or  Instrumentalities 
which  are  absolutely  necessary  to  the  per- 
formance of  the  various  departments  of  labor 
enumerated  In  the  statute.  We  are  therefore 
of  opinion  that  "manual  labor,"  as  used  In 
this  connection,  includes  the  use  and  earn- 
ings of  all  Implements,  Instrumentalities,  or 
agencies,  snob  as  axe,  cant-hook,  team,  or 
the  like,  which  are  actually  used  In  and  nec- 
essary to  the  performance  of  such  labor  by 
the  lumberman  or  logger.  Hale  v.  Brown, 
S9  N.  H.551.  See,  also.  Wlnslow  v.  Urqu- 
hart,  89  Wis.  260.  and  Hogan  t.  Gushing, 
49  Wis.  169,  5  W.  Bep.  490.  And  we 
fnlly  agree  with  the  learned  trial  Judge  that 
where,  as  In  this  case,  "a  man  and  bis  team 
are  employed  on  tbe  work  at  a  grtws  price  for 
hotb,  the  fact  that  the  employer  may  have 
them  work  separately  the  whole  or  a  part  of 
the  time  can  make  no  difference."  This  may 
often  be  necessary  as  a  matterof  convenience 
to  the  employer,  as  vhen  teams  are 
"doubled,**  and  the  superflnous  drivers  have 
to  be  set  at  some  other  depaitment  of  the 
work. 

There  was  a  conflict  in  the  evidence  as  to 
whether  the  logs  on  which  plaintiff  worked 
were  all  marked  with  the  same  mark,  (that 
on  which  the  lien  was  claimed,)  or  whether 
two  different  marks  were  used  on  different 
portions  of  the  logs.  The  intervenors  assign 
88  error  the  fact  that  the  court  stater  in  a 
memorandum  attached  to  his  findings  that 
the  evidence  that  partof  the  logs  had  a  mark 

}mt  on  them  different  from  thaton  which  the 
ien  is  claimed  was  disregarded,  because  not 
pertinent  to  any  issue  under  the  pleadings. 
Assuming,  without  deciding,  that  a  state' 
ment  made  by  the  trial  judge  in  such  a 
memorandum,  but  not  appearing  as  a  ruling 
or  otberwlse  in  tbe  "settled  case."  can  be  as- 
signed as  error,  the  evidence  referred  to  was 
wholly  immaterial.  It  is  not  pretended  that 
plaintiff's  labor  was  performed  under  two 
separate  contracts  of  employment,  or  that 
two  distinct  lots  of  logs  were  worked  npon 
by  him.  On  the  contrary.  It  appears  that  the 
labor  was  all  performed  under  one  contract, 
and  In  getting  out  one  lot  of  logs,  but  the 
plaintiff  swore  that  they  all  had  the  same 
mark  put  on  them,  (that  on  which  beclalmed 
a  lien,)  while  defendant  swore  that  two 
marks  were  used;  that  "the  good  logs  were 
marked  'P  W,'  and  the  poor  ones  •  B  0.*  *• 
Had  all  the  logs  on  which  plaintiff  labored, 
say  1.000.000  feet,  been  marked  alike,  there 
oould  be  no  doubt  but  that  he  could  have  en- 


forced his  lien  for  bis  whole  labor  against 
any  portion  of  them,  and  that  such  labor 
would  be  deemed  "wholly  performed**  on. 
such  logs,  within  the  meaning  of  the  statute. 
And  where  the  labor  is,  as  in  this  ease,  per- 
formed under  a  single  contract  of  employ- 
ment npon  a  single  lot  of  logs,  different  por^ 
tions  of  which  are,  however,  differently 
marked  ti}  distinguish  the  grade  or  quality, 
we  do  not  see  why  a  party  may  not  claim  and 
enforce  his  lien  for  the  whole  of  his  servioea 
exclusively  upon  that  [nrt  at  the  logs  bear- 
ing one  of  tbe  two  marks.  Order  affirmed. 


Wachlik  «.  Town  of  Olbrook 

(Supreme  Court  of  Minnetota.  Oct.  18, 1889.) 

Appeal  from  district oourt,  UcLeod county; 
£i>soN.  Judge. 

Waii*,  If  Own  A  Speel,  for  appellant.  JZ. 
S.  MoOUlland,  for  respondent. 

Per  Cukiax.  Aasumlag,  as  we  may 
from  both  the  record  and  the  brief  of  ooan- 
sel,  that  the  court  below  granted  a  new 
trial  on  the  ground  that  the  verdiot  was  not 
justified  by  the  evidrace»  the  case  is  dearly 
within  Uie  rule  so  often  laid  down  by  tbte 
court,  that  we  will  not  reverse  such  an  order 
unless  we  are  satisfied  that  the  preponderanos 
of  the  evidence  Is  manifestly  and  palpably  In 
favor  of  the  verdict.  Older  affirmed. 


FSTEBSON  e.  HfBhBOB, 

(Supreme  Court  of  Kinnesola.  Oot.  18, 1880^) 

Appeal  from  municipal  court  oC  Minneapo- 
lis; EUERT,  Judge. 
Robert  Chriatemetit  for  appellant.  Peter* 

ton  <t  Grotophorst,  for  respondent. 

Per  CtTRiAH.  As  tbe  certificates  on  their 
face  merely  purported  to  entitle  the  holder,  in 
certain  contingencies,  to  stock  In  corporations 
to  be  thereafter  organized,  the  only  actionable 
representation  alleged  was  tbe  one  as  to  value, 
and  as  to  that  there  was  an  entire  absence  of 
evidence  tending  to  prove  its  falsity.  The 
court  was  therefore  right  in  direcUng  a  re^ 
diet  for  i^aintifl.   Order  affirmed. 


Badkb  e.  WiKONA  &  St.  P.  B.  Go. 

(Supreme  Comt  of  tftnnesota.   Nov.  91,  1889.) 

School  Lums— Gbant  to  Railboad  or  Bioh* 
or  Wat. 

Former  deotsioa  In  this  case  (88  Hina.  2BL 

89  N.  W.  Rep.  634)  adhered  to. 
(SylUtbitg  by  the  Court.) 

On  rehearing.  For  former  report,  see  89 
N.  W.  Bep.  624. 

WUson  &  Botoertt  for  appellant.  Lind  <ft 
ffagberg,  for  respondent. 

G11.FILLAN,  0.  J.  Conceding  that  tbe 
right  of  way  granted  by  implication  in  the 
land-grant  act  of  congress  of  March  S,  1867, 
extended  to  sections  reserved  as  sobotd  lan<to( 
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and  tbat  It  was  a  grant  In  pnesmtit  sttU  the 
defendant's  right  is  not  made  out;  for  that 
grant  was  not  to  the  corporation  from  which 
it  claims  title,  but  to  the  territory  oC  Mione- 
8ota.  And  the  defendant  must  show  a  grant 
to  its  predecessor,  the  transit  company,  by  tlie 
territorial  legislature,  that  operated  as  agranl 
in  prtE&mii  of  the  right  of  way  over  school 
flections.  Two  acts  of  the  legislature  are  re- 
ferred  to, — onetbeaolof  May  22, 1857,  which 
contains  no  express  grant  of  right  of  way.  but 
which  for  the 'power  and  authority  of  the 
company,  the  grantee,  refers  to  the  act  in- 
corporating it,  to-wit,  the  act  of  March  3, 
1855.  That  act  contains  an  express  grant  of 
right  of  way.  Ko  grant  can  therefore  be  im- 
plied. The  grant  of  right  of  way  must  be 
taken  upon  the  terms  and  with  the  limitar 
tions  and  conditions  Imposed  by  the  act  mak- 
ing  it,  to-wit,  the  act  of  1855.  If  a  grant  in 
pr€aenti  of  a  right  of  way  over  school  lands 
is  not  to  be  found  in  that  act,  then  the  tran- 
sit company  never  acquired  any  right  of  way 
taltlng  effect  as  of  the  date  of  the  act.  It  was 
this  which  made  it  necessary  for  the  court,  in 
its  decision  of  the  case,  to  construe  that  act 
so  far  as  relates  to  the  point,  and  for  the 
opinion  to  devote  so  much  space  to  it.  We 
see  no  reason  for  departing  from  our  inter- 
pretation of  thf>  act  as  expressed  in  thatopin- 
Ion.  Under  that  interpretation,  whatever 
may  be  the  effect  of  the  act  of  congress,  the 
defendant  could  not  recover.  In  the  Cole- 
man Case,  36  N.  W.  Bep.  638,  relied  on  by 
appellant,  tt  whs  necessary  for  the  court  to 
construe  only  the  congressional  grant.  It 
was  not  doubted  that  the  legislature  of  the 
territory  passed  to  the  predecessor  of  the  de- 
fendant In  that  caae  all  the  rights  granted  to 
the  territory  by  the  act  of  congress.  We  ad- 
here to  our  foi-mer  decision. 


BxiTH  v.  WiKONA  &  St.  p.  B.  Co. 
(Supreme  Court  of  Minnnota.  Nov.  83, 1889.) 

UiSTBR  i.iti>  Servant — AssmipnoiT  of  Risk. 
1.  Rale  reaffirmed  that  a  servant  asBumes,  not 
only  the  risks  ordioarily  Inddent  to  bis  oocupo- 
tloQ,  hut  also  such  extraordinary  risks  as  hs  may 
toiowingly  and  voluotarily  encoaDter. 

3.  A  person  employed  as  a  brakeman  on  a  sec- 
tion of  four  miles  of  railroad,  and  notified  that 
there  were  stone  piles  beside  the  road,  and  so  near 
to  it  that  a  persoo  on  the  sideof  acarpasstngthem 
would  be  struck,  is  to  be  deemed  to  have  assumed 
the  risk  from  that  cause,  although  the  preolae  lo- 
oatiou  of  the  danger  was  not  stated  to  him. 

(iSi/IIobus  by  the  Court.) 

Appeal  from  district  court,  Blae  Earth 
eounty;  ISRVRRANCfs,  Judge. 

P.  A.  FoHter  and  Freeman  A  Pfau^  for  ap- 
pellant.   Wilson  (6  Bowers,  for  respondent. 

Dickinson,  .T.  This  action  Is  prosecuted 
under  the  statute  to  recover  for  the  death  of 
tlie  plaintiff's  intestate,  caused  by  the  allef^ed 
negligence  of  the  defendant.  The  plaintiff 
secured  a  verdict,  hut  the  court  granted  a 
new  trial,  assigning  as  one  of  the  reasons 
therefor,  in  effect,  that  he  did  not  consider 
that  tlie  verdict  was  jusUaed  by  the  evidence. 


From  that  order  this  appeal  was  taken.  A. 
part  of  the  defendant's  line  of  railroad  con- 
sists of  a  short  section,  extending  from  the 
depot  in  the  city  of  Manfcato,  north-easterly* 
less  than  four  miles,  to  a  point  on  the  mun 
line  called  "Mankato  Junction."  About  one 
mile  out  from  the  Mankato  depot,  on  Uiia 
short  section  of  road,  is  a  switch,  and  a  spur 
or  side  track  about  600  feet  in  length.  This 
side  track  is  in  the  viciuity  of  and  near* 
stonequarry.called  ''SaulpaDgb*sQuarry,'*a8 
appears  both  from  the  pleadings  and  evidence, 
and  was  used  principally  as  a  track  where 
cars  were  left  by  the  defendant  to  be  load- 
ed  with  stone  and  brick;  and  from  thenoe  the 
loaded  cars  were  taken  out  by  the  d^endant 
for  transit  over  its  road.  The  stone  qnariy 
itself  was  not  in  sight  from  this  switch.  It 
being  some  distance  away,  beyond  or  under 
a  hill;  but,  at  the  time  of  the  aocidmt,  over 
some  two  acres  of  the  ground  near  the  side 
track  was  scattered  a  gw>d  deal  of  stone,  tak- 
en out  from  the  quarries,  and  deposited  there. 
There  were  also  two  piles  of  stone,  which  had 
been  taken  out  of  the  Saulpaugh  quarry,  and 
piled  on  either  side  of  t}ie  side  track,  nearly 
as  high  as  a  box-ear,  and  extending  some  30 
or  40  feet  aloE^  the  track,  and  so  near  to  it 
that  a  man  on  the  side  of  a  car  passing  the 
stone  piles  would  be  brought  into  contact 
with  them.  One  Brown  was  the  conductor 
of  the  trains  that  run  back  and  forth  be- 
tween Mankato  and  the  junction.  At  1 
o'clock  in  the  morning  of  the  day  of  the  ao- 
cident.  Brown  employ^  the  deceased.  Smith, 
who  had  resided  in  Mankato  for  about  a  year, 
to  work  as  a  brakeman,  in  the  ni^bt  service, 
over  this  short  section  of  road.  The  deceased 
professed  to  have  been  previously  engaged  in 
like  seivice.  Smith  was  to  commence  work 
at6o*clock  in  theeveningof  tbatday..  Brown 
testified  that  when  he  employed  Smith  he 
warned  him  of  the  "  bad  places  in  the  yard 
and  stone  quarries;  •  «  *  told  him  about 
the  elevator, — that  it  wouldn't  clear  him  on 
the  top  of  a  box-car ;  and  I  told  him  to  look 
out  for  the  chute  at  the  stock-pen,  and  tliat 
there  were  stone  piles  in  the  quarries  that 
wouldn't  clear  him,  at  the  Saulpaugh  and  at 
the  Craig  quarries."  Again,  as  Brown  tes- 
tified, when  Smith  came  to  enter  upon  his 
service,  at  6  o^clot^  that  night,  he  went  with 
him  about  the  yard,  (depot  grounds,)  show- 
ing him  tlie  dangerous  places  there,  and  told 
him  that  the  stone  piles  would  not  dear  him, 
and  that  he  should  not  go  on  the  side  of  a 
car  while  going  past  them.  Upon  this  point 
there  was  no  opposing  evidence.  We  see  no 
reason  to  suppose  that  these  piles  of  stone 
were,  or  that  they  were  understood  to  be, 
merely  temporary  obstructions.  Smith,  en- 
tering upon  his  service  tliat  evening,  went 
out  to  the  junction  with  a  passenger  train, 
and  returned  to  Mankato.  The  same  crew 
then  went  out  with  a  train  of  freight-cars, 
beyond  the  switch  track,  and,  on  the  way  back 
to  Mankato  with  a  train  of  freightn^rs,  the 
train  was  stopped,  before  reaching  theswiteh. 
for  the  purpose  of  taking  a  oar  loaideil  with 
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Isrick  from  the  side  track,  and  of  setting  an 
empty  car  in  pn  the  same  track.  Brown  had 
directed  Smith  to  go  to  the  rear  of  the  train, 
and  that  be  (Brown)  and  anf>ther  brakeman 
(Erickson)  would  get  out  the  car  of  brick  at 
tlie  switch,  and  set  an  empty  car  in  there. 
The  engine,  being  detached  from  the  train, 
went  in  on  the  side  track  with  an  empty 
ear,  and  coupled  on  the  car  loaded  with  brick. 
As  tbe  engine  was  going  out  with  these  two 
oars  from  tbe  side  track  to  the  main  track. 
Smith,  without  being  directed  so  to  do,  came 
across  from  the  train  of  cars  standii^;  on  the 
main  track,  and  was  climbing  up  a  side  lad- 
der on  one  of  the  two  cars,  then  moving 
about  four  or  fire  miles  an  hour,  when,  in 
passing  one  of  tbe  stone  piles,  he  was  swept 
oft,  and  instantly  killed.  This  was  after  9 
o'clock  at  night.  A  strong  case  c€  negli- 
gence on  tbe  part  of  the  defendant  is  here 
presented,  and  it  was  not  for  insnlflciency  of 
pTbot  that  fact  that  a  new  triiil  was  al- 
lowed. It  is  probable  Uiat  tbe  insutficiency 
of  the  evidence  upon  which  the  granting  of  a 
new  trial  was  based  was  with  respact  to  the 
point  as  to  whether  deceased  bad  not  been  so 
warned  of  this  danger  whea  he  was  em- 
ployed for  this  serYioe  ttiat  he  most  he 
-denned  to  bare  volantarily  assumed  the  risk. 
We  might  rest  our  decision  afflrmiag  the  or- 
der of  tbe  court  below  upon  the  rule  laid 
down  in  Hicks  t.  Stone.  13  Minn.  434.  (Oil. 
398.)  deciding,  as  we  do,  that  the  evidence 
does  not  ao  clearly  and  palpably  support  the 
vecdlet  that  the  order  of  the  trial  oourt  should 
be  reversed;  but,  in  view  of  another  triHl,  it 
is  expedient  that  we  express  cur  opinion 
somewhat  further  upon  this  ftefeure  of  the 
oase. 

It  la  contended  on*the  part  of  the  plalntifF 
that  the  notice  of  the  danger.from  the  stone 
piles  was  insufltolent  to  cast  upon  the  serv- 
ant the  extraordinary  risk  from  that  cause, 
for  tbe  reason  that  Brown  referred  to  the 
atone  piles  as  being  at  Saulpaugb's  quarry, 
when  in  fact,  as  it  Is  claimed,  ttoy  were  not 
at  the  quarry;  and,  further,  because  even  the 
location  ot  tbe  quarry  was  not  defined  by 
Brown.  It  is  too  well  settled  by  the  decis- 
ions of  this  court,  in  accordance  with  the 
law  as  it  has  been  generally  declared,  to  be 
DOW  questioned,  that  In  general  a  servant  as- 
sumes, not  only  the  risks  ordinanly  Incident 
to  bis  occupation,  but  sitcb  extraordinary 
risks  as  he  may  knowingly  and  voluntHriiy 
«ncounter.  Fleming  v.  lialli'oad  Co.,  27 
Minn.  Ill,  6  N.  W.  Rep.  448;  Hugbea  v.  liall- 
road  Co.,  27  Minn.  137,  6  N.  W.  Uep.  553; 
Clark  V.  Uallroad  Co,.  28  Minn.  128,  9  N.  W. 
Bep.  581;  Greene  v.  Kaiiway  Co.,  31  Minn. 
248, 17  N.  W.  Rep.  878;  Siierman  v.  Railway 
Co.,  34  Minn.  259,  25  N.  \V.  Rep.  593;  Cook 
V.  Railway  Co.,  34  Minn.  45,  24  N.  W.  liep. 
SIJ,  Wilson  V.  Railroad  Co..  37  Minn.  326, 
33  N.  W.  Hep.  908.  See,  hIso,  note  and  cases 
•cited  77  Amer.  Deo.  222.  The  terms  in  wiiich 
we  have  stated  tlie  general  proposition  sug- 
igest  the  distinction  which  has  been  recog- 
nized as  tu  those  who,  from  infancy  or  from 


other  causes,  may  be  Incapable  of  appredat. 
ing  a  danger,  at  the  existence  of  which  tliey 
may  be  informed.  Nor  perhaps  is  it  to  he 
asserted  wiltiout  qualification  that,  if  a  serv- 
ant nnexpectedly  encounters  an  extraordinary 
danger,  not  incident  to  his  service,  and  of 
which  he  bad  not  been  apprised,  but  goes 
on  with  the  discharge  of  his  present  duty  in 
the  face  of  such  danger,  that  he  does  so  at 
his  peril;  that  he  voluntarily  assumes  the 
risk.  Cot^ey.  Torts,  555.  But  no  such  ex- 
ceptional conditions  are  presented  in  this 
case.  If  the  testimony  of  Brown  is  to  l>e  be- 
lieved, the  deceased  was  notified  at  the  time 
at  his  employment  of  the  very  danger  which 
is  the  ground  of  this  action.  It  is  not  clear 
from  the  evidence  that  Brown  Informed  him 
so  particularly  as  to  tbe  location  of  tbese 
stone  piles  that  the  deceased  must  be  deemed 
to  have  known  that  they  were  located  at  this 
side  track.  It  does  not  appear  that  the  d^ 
oeased  knew  where  the  Saulpaugh  quarry 
was.  But  notice  of  the  precise  nature  of 
this  danger  was  involved  In  the  warning 
which,  according  to  Brown's  testimony,  was 
given  to  bim.  If  such  notice  was  given,  he 
most  have  understood  the  n^ure  and  extent 
of  the  peril,  and  that  this  danger  was  ime 
which  he  was  lUely  to  encounter  as  a  brake- 
man on  this  line  of  less  ttuui  tour  miles  of 
road.  Under  sueh  dreamstunees  tiie  de- 
ceased, even  though  he  was  not  informed  as 
to  the  predBe  locatiiHi  ot  the  danger,  must  be 
regarded  aa  having  volantarily  assumed  tbe 
risk.  We  see  no  way  to  avoid  this  oonoii^ 
Bion  consistently  irlth  the  rule  of  law  as  to 
assumption  of  the  risk  of  the  known  dangers 
of  the  serrloe.  Ordw  affirmed* 


BxsLDm,  Fneldent  c£  tbe  Village  o£  Beed 
City,  V.  Board  or  Sufkbtisobs  or  Osob- 

OLA  COITNTT. 

{Supreme  Court  of  Michigan.  Oct.  25, 18B9.) 
Statutes — Amxndkbktk. 
Aa  act  entitied  "An  act  to  relnoorporate  tbe 
Tillage  ot  Reed  City"  (Local  Laws  Mlob.  1875,  p. 
627)  made  that  village  subject  to  the  esneral  vil- 
lage law,  by  reference  thereto.  HeM,  tbat  aa 
ameDdmeiit  (Act.  March  ISSS)  making  tbe  pres. 
ident  of  ttie  village  ex  obUHo  a  member  of  tlis 
board  of  supervisors  was  within  the  title,  and  valid. 
MoxsB,  J.,  dissenting. 

Application' for  mandamu$  by  John  0. 
Holden,  president  of  tbe  village  of  Beed  City, 
against  tbe  board  of  supervisors  of  (^ueola 
county. 

Chtu.  A.  Withey^  for  relator.  C  O, 
Trumbull,  for  respondent. 

Campbell.  J.  Respondents  refuse  .to  al- 
low relator,  as  president  of  Heed  City,  to  act 
with  them  as  a  meml)er  of  tlie  board.  Their 
otijectiun  that  lils  election  was  not  certified 
to  theta  is  frivolous.  There  is  no  question 
of  his  official  position.  They  also  rely  on  a 
supposed  constitutional  difficulty  in  tlie  act 
conferring  on  him  the  powers  of  a  member 
of  the  board  of  supervisors.  It  was  decided 
in  Attorney  General  v.  Preston,  66  Mich. 
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177,  22  N.  W.  Rep.  261,  that  It  was  oompe- 
tent  for  the  legi^ture  to  make  the  presU 
dent  of  a  village  an  «x  qfflcio  member  of  the 
board  of  supervisors  of  his  county.  If  the 
powea  exists,  hs  we  have  held  It  exists,  it  is 
purely  a  matter  of  legislative  policy  when 
and  where  it  shall  be  exercised.  The  only 
qnpstion,  therefore,  must  be  whether  it  has 
been  exercised  in  this  ciise.  The  only  consti- 
tutional objection  presented  with  any  show 
of  plausibility  is  that  the  power  is  granted 
nnder  an  amendment  not  fairly  within  the 
title  of  the  act  amended.  In  1875  tbe  legl8< 
lature  passed  an  entitled  "An  act  to  rein- 
corporate the  Tilh^  of  Reed  City.**  Local 
Lam  1875.  p.  527.  Instead  of  doing  this 
a  long  statute,  with  speciflo  powers  in  detail 
the  legishttore,  as  is  not  nncommon,  and  as  Is 
quite  prqwr,  saw  fit  to  make  Its  powers  and 
duties  conform  to  the  general  village  act 
adopted  at  the  same  session.'  adding  only 
snob  provisos  as  were  necessary  to  conned 
the  eoriKvation  tfaoa  remodeled  with  the  one 
before  existing.  It  Is  impossible  to  discover 
anything  in  this  action  wldch  would  differ 
from  an  IntroducUim  in  terms,  instead  of  by 
reference,  of  all  the  prorisions  of  the  general 
statute  thus  made  a  part  of  the  villa^  ehai^ 
ter.  Had  the  act  of  1875  made  the  president 
a  member  of  the  board  of  supeTTisora.  It 
oonld  not  be  held  thi^  stKth  a  diange  woiiU 
not  be  as  Intimate  an  element  of  reincorpo- 
ration as  any  oUier  provision.  Most  of  the 
great  changes  in  our  city  o^niiatlon  have 
oome  in  under  laws  which  did  no  more  than  to 
indicate  by  their  titles  a  purpose  to  Incorpo- 
rate, or  reincorporate*  or  revise  the  corporate 
charter  of  the  munic^»lit7  dealt  with .  Any- 
thing which  is  meant  to  form  a  permanent 
element  in  mnntclpal  arrangements  is  perti- 
nent to  the  corporation.  In  the  Mai^nae 
Case  the  power  of  the  president  to  act  as  a 
member  of  the  board  of  snpervlsors  la  fonnd 
in  "An  act  to  reincorporate  the  Tillage  of 
Mackinac,"  adopted  by  the  same  legislature 
that  reincorporated  the  village  of  Baed  City. 
Local  Laws  1875,  p.  436.  If  this  was  proper 
in  reincorporating  one  village,  it  must  have 
been  propvr  in  another,  under  a  title  iden- 
tical in  citaraoter.  It  is  undoubtedly  compe- 
tent tu  introduce  by  amendment  anything 
which  might  have  been  introduced  in  the  orig- 
inal act.  The  amendment  was,  therefore, 
not  beyond  the  title  and  was  valid.  The  man- 
damus is  granted. 

Shebwood,  0.  3,t  and  Long,  J.,  con- 
curred.  Chahflin,  J.,  did  not  sit. 

MoBSB,  J.,  {dUsmtinff.)  I  think  the  writ 
should  be  denied  In  this  case.  By  Act  881  of 
the  Local  Acts  o£  1875,  the  village  of  Beed 
City  was  reincorporated,  and  placed  under 
the  general  law  fur  the  incorporation  of  vil- 
lages in  this  state.  The  title  of  the  act  was 
as  follows:  "An  ad  to  reincorporate  the  vil- 
lage of  Ueed  City."  Section  1  of  the  act  de- 
scribes the  boandariesof  the  village,  and  con- 
ititates  the  territory  a  village  corporate,  to  be 


known  by  the  name  of  "  The  Village  of  Bead 
City."  Section  2  reads  as  follows:  "The  in- 
habitants, residents  within  the  boundaries 
aforesaid,  are  hereby  declared  to  be  a  oorpo- 
ration*  and  shall  hereafter  be  known  in  law 
by  the  corporate  name  of  '  Tbe  Village  ctf  Beed 
City;  *  and  by  that  name  they  and  their  suo- 
ceesors  shall  have  perpetual  auocesaion,  c^»- 
ble  in  law  of  suing  and  being  sned,  complin* 
Ing  and  defending,  in  any  court  of  law  or 
equity,  and  may  make  and  use  a  common 
seal,  and  alter  tbe  same  at  pleasare,  and  shall 
^so  have  power  to  purchase.  h<rid.  and  con- 
vey such  real  and  personal  estate  as  the  pur- 

res  of  the  corporation  may  require.  See. 
The  offloera  of  s^d  village  now  in  office 
shall  continue  In  office  with  the  same  powers 
and  dnties  as  are  conferred  1^  this  act  upcm 
like  officers  antU  their  successors  sb^  be 
elected  pursuant  to  the  provisions  of  this  act 
and  the  general  law  reb^ng  to  villages,  en- 
titled *  A  bill  granting  and  defining  the  pow- 
ers and  diitka  of  incorporated  villages,'  ap- 
proved April  flnt,  1876.  Sec.  4.  AU  crdl- 
nances  utd  resolutions  of  said  Tlllageof  Beed 
City  shall  continue  in  force  until  repealed. 
See.  5.  Said  viUage  of  Beed  City  is  hereby 
made  subject  to  tbe  general  law  entitied  '  Ad 
art  creating  and  defining  the  powers  and  du- 
ties of  ineraporated  vilU^ea,*  approved  April 
1,  1875.  Said  village  shall  possess  aU  the 
powers,  and  be  subject  to  all  tbe  duties  and 
liabilities,  imposed  by  said  act.  Sec.  6.  Said 
village  of  Beed  City,  as  hereby  incorporated, 
shall  possess  all  the  rights  and  property,  and 
be  subject  to  aU  the  debts  and  liablUUes,  of 
the  said  village  as  heretofore  organlxed." 
This  act  took  Immediate  affect,  and  was  ai^ 
proved  April  16,  1875.  It  will  be  seen  that 
the  whole  purpose  and  effect  of  this  act  was 
of  an  enabling  and  saving  nature.  The  vil- 
lage of  Beed  City  was  at  the  time  of  its  pas* 
sage  incorporated  under  a  general  law,  an|H 
p(»ed  to  be  unconstitutional;  andthlsmrthod 
was  adopted  to  save  the  organisathin  under 
that  law,  and  to  keep  the  old  officers  in  until 
their  successora  coold  be  elected  under  the 
new  law,  and  at  the  same  time  placing  Uie 
village,  as  a  reincorporation,  under  the  new 
law  of  April  1,  1875.  Thoce  are  no  powers 
granted,  or  duties  Imposed  upon,  the  officers 
of  the  village,  save  such  as  aro  to  be  foand 
in  the  general  law,  and  an  amendment  of  the 
general  law  governs  and  controls  this  village* 
in  every  respect,  the  same  as  it  does  any  other 
village  under  It;  and  this  local  act  Is  power- 
less to  prevent  it.  The  charter  of  Reed  i^tf 
has  be^,  ever  since  this  local  act  was  passed, 
the  general  law  of  the  state  defining  the  pow- 
ers and  duties  of  incorporated  villages.  This 
local  act  of  1875  served  its  purpose  in  its  pas- 
sage, and  has  since  been  obAolete  and  useless. 
It  is  practically  dead.  No  one  looks  to  it  to 
ascertain  the  powers  or  duties  of  tbe  otlicem 
of  Beed  City.  The  generiU  law  is  now.  and 
has  been  since  1875,  the  organic  law  of  this 
village.  The  tegislatare  of  1889.  in  attempt-* 
ing  to  create  the  president  of  the  village  ot 
Beed  Oity  an  ex  officio  member  of  the  board 


Digitized  by 


meb.)  HOLDEN  «.  BOABD  OF  SUFEBVIBOBS  OF  OSCEOLA.  OOUKTT. 


971 


Ot  saperrisora  of  Osceola  county,  did  so  bj  an 
amendment  to  section  8  of  this  obsolete  act. 
The  title  of  the  act  of  1889  is  follows:  "An 
aet  to  amend  section  three  of  Act  Xo.  381  of 
Uw  Local  Acts  of  1875,  entitled  •  An  act  to  re- 
Incorporate  the  Tillage  of  Reed  City.*  approved 
April  16,  1875.'*  Section  3.  as  thus  amend- 
ed, provides  that  "the  president  of  said  vil- 
lage. In  addition  to  the  powers  and  daties 
fltml^ed  upon  him  by  aidd  general  law  for 
the  incorporation  of  villages,  shall  be  exoffleio 
a  member  of  Uie  board  of  supervisors  of  the 
oounty  of  Osoeola,  and  he  sliall  attend  all  the 
meMlngsofsnM  board,  and  beentitled  to  vote 
upon  all  matters  that  may  be  brought  before 
the  board  of  supervisors;  and  for  attending 
all  such  meetings  he  shall  receive  the  same 
compensation  authorized  by  law  to  be  paid  to 
supervisors  of  townships  forsimliar  services, 
to  be  audited  by  the  board  and  puid  by  the 
county."  This  amended  act  was  ordered  to 
take  immediate  effect,  and  waa  approved 
Mardi  20. 1889.  It  Is  plainly  apparent  to  me 
that  the  author  of  this  act  Intended  to  evade 
ttie  constitutional  provision  "that  no  law 
shall  embrace  more  than  one  object,  which 
shall  be  expressed  In  its  title;"  and  I  think 
that  in  the  attempted  evasion  this  provision 
has  been,  practically,  clearly  violated,  and 
that  this  act  is  therefore  nnll  and  void. 

The  sole  object  of  this  Act  of  1889  ia  to 
make  the  president  of  the  village  a  member 
of  the  board  of  supervisors  of  Osceola  county. 
Ib  it  expressed  in  the  titfe?  Would  any  one 
notice,  or  even  a  bint,  from  an  act  to 
amend  section  8  of  the  act  to  reinoorporate 
Reed  City,  that  the  object  was  to  create  a 
new  member  of  the  board  of  supervisors  of 
Osceola  county?  Most  assuredly  not.  The 
question  answers  itself  in  the  negative.  If 
its  proposed  creation  of  an  additional  member 
of  ttxe  board  of  supervisors  of  this  oounty  in 
this  way  had  been  attempted  by  an  amend- 
ment of  the  oliarter  of  Reed  Oity.  which  is 
the  general  law  for  the  incorporation  of  vil- 
tages,  it  would  have'  been  necessary  to  spec- 
ify in  the  title  the  real  object,— the  creating 
of  such  supervisor  by  making  the  president 
of  the  village  of  Reed  C^ty  an  «a>  offleio  mem- 
ber  of  the  board.  The  general  law  could 
not  be  amended  to  attain  tbia  end  without  a 
proviso  or  exception  added  to  such  general 
law.  excepting  Seed  City  out  of  the  opera- 
tion of  the  general  law,  which  does  not  au- 
thorize villHge  presidents  to  act  as  membera 
of  the  board  of  supervisors,  or  providing 
that  the  president  of  this  particular  Tillage 
should  have  this  privilege,  not  granted  to  the 
president  of  other  villages,  and  it  would  Iiave 
to  appear  in  the  title  what  the  object  of  this 
proviso  or  exception  was.  Or,  if  an  act  had 
been  passed  without  amending  any  law,  pro- 
viding what  is  attempted  in  the  act  passed. 
It  would  have  been  necessary  to  state  its  ol>- 
ject  in  the  title;  that  it  was  "An  act  to  make 
the  president  of  Beed  City,  by  virtue  of  his 
aflHoe,  a  member  of  the  board  oC  superTiam 


of  Osoeola  county, "  or  words  to  that  effect. 
If  this  thing  had  been  attempted,  as  it  oaght 
to  have  been,  both  honestly  and  constitu- 
tionally, the  peoj^e  of  Osceola  county  would 
have  been  notified  of  the  attempt,  and  it 
would  not  prolmbly  have  succeeded.  The 
object  of  the  constitutional  provision  would 
have  been  then  complied  with.  As  it  now 
stands,  it  has  lieen  notonly  evaded,  but  viola^ 
ed,  both  in  spirit  and  letter.  This  could,  it 
seems  to  me,  have  been  the  only  reason  why 
this  thing  was  done  under  an  amendment  of 
a  section  of  an  act  as  dead,  for  all  purposes, 
as  though  it  had  neyer  been  paued,  or  liad 
been  repealed.  The  people  vitally  Interested 
in  this  legislation,  the  inhabitants  of  Osoeola 
county,— save  perhaps  those  residing  in  Reed 
City, — were  misled  and  deoelTed  by  the  title 
of  this  act  while  it  was  pending  in  the  legis- 
lature. The  very  thing  i^ainat  which  the 
oonstitntion  has  attempted  to  guard  has  hem 
aoemnplisbed  by  this  act.  and  the  people  have 
been  deprived  of  their  right  of  protest 
against  obnoxions  legislation.  And  this  has 
been  done  by  a  deoeptiveand  fraudulent  title. 

It  will  f  urttier  be  noticed  that  section  3  of 
the  Local  Acts  of  1875  contains  no  referenee 
whatever  to  officers  theraifter  to  be  elected 
under  the  new  charter,  tlie  general  law  of  the 
state.  It  applies  entirely  to  the  officers  of 
the  old  incorporation,  and  its  express  and 
only  purpose  is  to  save  them  in  office  until 
their  successors  in  office  are  elected.  It  does 
not  state  what  TiUage  offloera  there  shall 
hereafter  be  elected  in  Reed  City,  and  con- 
tains no  reference  to  the  powers  and  duties 
of  the  village  officers.  This  Act  of  1889  Is 
therefore  not  germane  to  the  section  of  the 
act  it  seeks  to  amend;  and  tlils  section  of 
the  act  is  dead.  The  officers  it  saved  have 
long  since  passed  out  of  offloe;  and  its  only 
use  upon  the  statute  book  is  that  it  testifies 
to  wiiat  it  has  done,  and  shows  its  ose. 

1  do  not,  under  the  previous  rulings  of 
this  court,  question  the  right  of  the  legl^ 
lature  to  create  meml>ers  of  the  board,  of  su- 
pervisors out  of  as  many  village  officers  as 
it  may  choose;  but  the  poli^  of  such  legis- 
Istion  is  doubtful,  to  say  the  least,  and  it  i» 
kqown  to  be  against  the  wish,  in  almost 
evoy  case,  of  the  great  body  of  the  people 
interested.  Such  legislation  is  also  genera 
ally  obtained  for  pusonai  or  local  ends,  rather 
tbsn  for  the  public  good.  It  is  therefore 
necessary  and  proper  that  Utis  kind  of  legis- 
lation be  held  to  the  strict  requirements  of 
the  constitution.  Such  legislation,  in  my 
opinion,  must  be  accomplished,  not  by  a  title, 
which  simply  gives  notice  of  an  amendment 
to  a  dead  section  of  an  obsolete  act,  —an  en- 
abling and  saving  act.  which  has  long  since 
served  its  only  purpose,  and  passed  out  of 
memory, — ^but  by  an  amendment,' or  an  act 
which  shall  express  its  real  purpose  plainly 
in  its  title,  thereby  giving  due  notice  to  those 
interested  in  Its  object  as  well  as  to  the  mem- 
bers of  the  legislature  who  are  lo  rota  opon  It. 
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BosE  t).  Eaton  et  al. 
(Supreme  Court  of  MitMgan.   Nov.  1, 1889.) 

CONSTBnCTION  OP  WlLL — RBTIBW  ON  APPElXi. 

1.  A  case  in  -whtcb  the  whole  Issne  turns  on 
the  construottoQ  of  a  will  U  open  to  review  by  the 
saprems  ooiirt,  though  the  appeal  is  on  a  general 
'«xon>Uoii  to  a  judgment  which  Is  good  in  form. 

3.  Land  was  devised  "  unto  the  heirs  of  son 
B.,  tiiat  bis  wife,  S.,  has  by  him,  or  may  have  by 
him  here^ter; "  and  the  will  further  provided 
**my  son  B.  shall  have  his  support  and  living  out 
of  the  estate  that  I  have  hereby  given  to  his  chil- 
dren, so  16nR  as  be  shall  live. "  HeldL,  that  B.  did 
not  take  a  uf«-e8We«  but  the  land  vested  In  his 
ohUdren,  and  the  crop  grown  thereon  could  not  be 
■ubjected  to  the  paymentof  B.'s  debts. 

S.  Nor  are  the  rights  of  the  children  affected 
by  B.  appropriation  of  all  the  income  from  the  land 
to  bis  own  use,  or  his  leasing  the  premises  In 
his  own  name. 

4.  B.,  as  custodian  for  the  children,  being  in 
the  lawful  possession  of  the  crops,  could  replevin 
them  In  his  own  nam&  without  joining  the  cbU- 
4ren,  from  an  ofBoer  who  had  selied  them  on  exe- 
-outioin  aff^nst  him. 

Appeal  from  circuit  court,  Monroe  oountr; 
Edward  D.  Ki3iNE*'Jodge. 

John  O.  Zaha  find  0.  MorrtBt  for  tuppA- 
Jants.  J.  H.  Qrontnor  and  JSf.  it.  Zoekaood, 
forappdlee. 

MoRSB,  J.  The  bill  of  exeeptione  and  tbe 
■errors  assigned  in  this  cotirt  confine  us  to  an 
«xaminatiun  of  the  whole  case  upon  the  facts 
to  ascertain  whether  the  facts  support  the 
judgment  of  tbe  circuit  court  which -was  ia 
favor  of  the  plaintiff.  The  case  was  tried  hy 
the  ciroitit  judge  in  the  Monroe  circuit*  with- 
-outajnry.  No  findings  of  fact  were  filed, 
and  none  were  reqnested  by  either  party. 
The  only  exception  upon  which  the  asslgn- 
menta  ot  errors  are  or  can  be  based  Is  the  fol- 
lowing: "Whereupon  tbe  isilue  so  joined  as 
aforesaid  waa  submitted  to  the  said  court  as 
afcnesaid;  and  thereupon,  on  the  22d  day  of 
November,  1888,  tbe  said  court  rendered 
Judgment  in  favor  of  the  said  Benjamin  F. 
Bose,  gnnrdlan  and  trustee,  as  plaintiff,  and 
against  the  said  Job  G.  Eaton  and  Jacob  Mc- 
C^rty^  as  defendants,  for  the  sum  of  $101 
dami^es,  besides  plainttfl's  coats  to  be  taxed ; 
and  tbe  clerk  of  said  court  did  forthwith  en- 
ter in  the  Journal  of  said  court  the  said  judg- 
ment as  rendered  by  said  court.  To  the  en- 
try of  said  judgment,  the  determinHtion  of 
said  court,  and  the  several  rulings  of  the  said 
court,  as  set  forth  in  the  testimony  of  said 
witnesses,  the  counsel  for  said  defendants  did 
tlien  and  there  except." 

No  errors  are  assigned  on  the  rulings  as  to 
the  reception  or  rejection  of  evidence.  The 
only  exception  is  to  the  judgment,  and  the 
entry  of  the  same.  The  entry  of  the  judg- 
ment ia  correct  in  form.  It  Is  contended  by 
the  appellee  that  the  judgment  must  be  af- 
flrmed  without  review  of  the  facts  or  the 
law  as  applicable  to  the  same;  that  a  general 
exception  to  a  judgment  like  this,  if  tbe  judg- 
ment Is  good  in  form,  is  not  available  to  raise 
any  questions  in  the  stipi-eme  court;  citing 
Cbatterton  v.  Farrott.  46  Mich.  432,  9  N.  W. 
Rep.  482;  Yelverton  v.  Steele,  40  Mich.  538, 
MO;  Tuxbury  v.  French,  41  Mich.  7-10.  1 


N.  "W.  Bep.  904;  Treasurer  v.  Bunbnry,  45 
Midi.  79-83.  7  N.  W.  Bep.  704:  Green  v. 
Gill,  47  Mich.  86. 10  N.  W.  Bep.  119;  Irwin 
V.  Schllef.  48  Mieb.  287.  12  N.  W.  Rep.  220; 
Butts  v.  Davis.  50  Mich.  310,  15  N.  W.  Bep. 
486.  An  examination  of  the  record  shows 
that  there  are  no  material  disputed  facts  to 
be  settled  in  the  case.  The  whole  Issue  turns 
upon  the  eonstruotlon  of  a  wlU.  and  Is  a  mat- 
ter of  law.  We  shall  therefore  hold  that  the 
case  is  open  to  review  here. 

The  plaintiff,  as  gnardian  and  trastee, 
brought  replevin  agalnstthe sheriff  indftdsp- 
uty-sheriff  of  Eaton  eounfy  tor  a  quantity  irf 
wheat  raised  oa  oertiUn  premises,  and  levied 
upon  and  taken  into  possession  by  these  oBl- 
cers  as  bis  property  by  virtue  of  an  exeentioa 
running  a^inst  him.  Tbe  lands  upon  whioh 
the  WMat  was  grown  were  owned,  in  1875* 
by  Oliver  T.  Bose,  the  fatherof  the  platnttff. 
In  that  yew:  Oliver  T.  Rose  died.  leaving  a 
last  will  and  testament,  whioh  was  duly  ad- 
mitted to{nobate.  This  will  made  tfaej^n- 
tiff  executor.  He  qualified  as  such.  Tbe 
estate  was  settled,  and  tbe  executw  dla* 
charged,  Febroaiy  1, 1877.  ^te  will  pro- 
vided: **Fir»t.  1  give  and  bequeath  untothe 
heirs  of  my  son  B.  F.  Bose  that  his  wif«.  8a- 
san,  has  by  him.  or  may  have  by  him  bn»> 
after, — the  said  wifb  that  he  Is  now  living 
with. — all  the  fitrm  which  I  now  live  on, 
being  my  homestead;  and  also  tbe  Wing  ft 
Cole  tract  of  land  adjoining  east  from  said 
homestead,  aituatedF  in  the  township  of  Sum- 
merfield.  and  all  thereto  belonging.  I  also 
declare  It  to  be  my  last  will  and  bequest  that 
my  son  B.  F.  Bose^ail  have  bis  suppmtand 
living  out  of  tlie  estate  that  I  have  herebj 
giveu  to  his  chlMren,  so  long  as  he  shall  live. 
Second.  I  give,  dertse.  and  bequeath  to  my 
beloved  wifC,  Salvia,  one^hird  of  the  profits 
of  my  homestead  farm  on  which  I  now  live^ 
and  one-third  of  the  Wing  &  Cole  tract,  as 
long  as  she  shall  remain  my  widow.  Third. 
I  also  give  and  bequeath  and  devise  unto  my 
granddaughter  Louisa  Bose,  daughter  of  my 
sort  Oliver  T.  Bose,  Jr.,  deceased,  Ave  hun- 
dred dollars  (8500)  out  of  the  proceeds  of  my 
personal  estate.  Fourth.  I  will,  devise,  and 
bequeath  ttiat  after  the  paymentof  my  just 
debts,  and  of  my  last  sickness  and  fuD»al 
expenses,  tbe  remainder  and  residue  of  all 
my  estate,  real  and  personal,  consisting  of 
land,  money,  mortgages,  and  other  evidences 
of  Indebtedness,  shall  be  equally  divided  be- 
tween my  son  B.  F.  Rose,  my  grandson  Royal 
Barber,  son  of  my  daughter  Elizab^b.  de- 
ceased, and  my  daughter  Mary  D.  Rose,  and 
their  heirs,  by  my  administrator,  and,  in  case 
of  the  death  of  any  of  the  above-mentioned 
heirs,  the  property  hereby  devised  to  go  to 
next  nearest  of  kin,  equally." 

It  is  clulraed  by  the  plaintiff  that  under  the 
will,  and  by  its  terms,  tbe  land  upon  which 
tbe  wheat  in  controversy  was  grown  b^ 
longed,  at  the  time  of  the  levy,  to  the  cliil- 
dren  of  the  plaintiff  bom  of  his  wife,  Susan, 
and  now  belongs  to  them.  These  children 
living  at  tlie  time  <rf  said  levy,  and  at  the 
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commencement  of  this  snit,  were  Minnie  A. 
Vandercock,  about  25  years  of  age.  and  mar- 
ried and  living  away  from  home*  and  Oliver 
T.t  T^aura.  Elizabeth,  and  Jennie,  minors,  liv- 
ing with  the  plaititlfT.  January  24,  1880, 
the  plidntiff  wua  by  the  probate  court  of 
Monroe  county  appointed  guardian  nnto  hts 
children,  described  In  the  letters  of  guard- 
ianship as  Minnie  A.*  Oliver  T.,  Laura  J., 
snd  Henrietta  E.  Rose,  and  Susan  A.  Van- 
dercodt.  The  last-named  died  without  issue 
before  the  levy  on  this  vheat,  and  Jennie 
has  been  born  since  the  issue  of  said  letters 
of  gnardlanahip.  After  the  death  of  Oliver 
T.  llose,  the  ftither  of  plaintiff,  the  farm  was 
managed  by  plaintiff  as  exeentor  until  the 
estate  was  settled  and  lils  discharge  from  hla 
trust.  Xone  of  the  cliUdren  except  Minnie 
are  now  of  age.  Minnie  married  since  the 
appointment  of  her  father  as  guardian,  and 
soon  after  or  Just  before  she  was  21  years  of 
1^  Since  that  time  he  has  managed  it.  as 
be  claims,  as  guardian  and  trustee  of  the 
children  who  own  It.  He  has  never  ren- 
dered any  account  of  such  management  as 
guardian  to  the  probate  court,  and  has  kept 
no  particular  aooonnt  between  himself  and 
the  children.  He  has  boarded,  clothed,  and 
otiierwlse  maintained  all  of  them,  exoept  the 
married  daughter,  who  has  been  married  and 
lived  away  from  home  for  four  years.  He 
fitted  her  out  at  the  time  of  her  marriage, 
and  she  had  some  provisions  from  the  farm 
the  Srst  year  after  she  was  married.  The 
wheat  taken  under  the  writ  in  this  case  was 
raised  on  shares  by  one  Stull,  who  had  leased 
the  premises  of  plaintiff  for  three  years,  with 
the  privilege  of  Q  ve  years.  The  lease  was  made 
by  the  plaintiff,  as  it  appears  in  tlie  writing, 
as  Benjamin  7.  Kose,  withoutany  designation 
of  guardian  or  trustee.  One-half  of  the  crops 
raised  on  the  place  were  by  the  lease  to  be 
delivered  to  plaintiff  in  the  half-bushel,  as 
his  share.  May  20.  1875,  Sylvia,  the  widow 
ot  Oliver  T.  Rose,  for  and  in  consideration 
of  9400  to  be  paid  her  annually  by  said  Ben- 
jamin F.  Boae,  by  qaitclalm  deed  conveyed 
to  plaintdff  aM  her  right,  title,  and  interest  in 
the  real  estate  of  her  husband,  and  ^1  her 
claims  against  his  estate.  It  will  be  noticed 
that  the  will  provides  that  the  plaintiff  shall 
have  his  support  and  living  out  of  the  eatato 
devised  to  the  children  of  himself  and  his 
wife,  Susan,  aud  the  wife  of  the  testator,  Syl- 
via, is  to  receive,  as  long  as  she  remains  his 
widow,  one-third  of  the  profits  of  the  home- 
stead and  the  Wing  &  Cole  lands.  This 
share  of  the  widow  the  plaintiff  held  at  the 
time  the  wheat  was  grown  and  harvested. 
When  the  wheat  grown  by  Stull  in  the  year 
1888  was  threshed,  the  half  that  was  going 
to  plaintiff  uudf  r  the  lease  was  set  apart  for 
him, — about  208  busliels.  This  the  officer 
levied  upon  and  seized,  releasing  and  setting 
off  to  him  75  bushels,  rrtaining  133  bushels, 
for  which  this  suit  is  bruu^bt. 

It  is  claimed  by  the  defendants  that  this 
land  did  not  vest  in  the  children.  That  the 
plain  Intent  of  the  will  won  to  give  the  cue. 


possession,  and  mani^^ment  of  the  home- 
stead farm  to  plaintiff  while  he  lived.  That, 
Benjamin  F.  Rose  being  still  living,  his  heirs 
cannot  now  be  determined.  One  has  been- 
bom  since  the  death  of  Oliver  T.  Rose.  One- 
has  also  died'  without  issue.  Those  now  liv- 
ing may  all  die  before  the  termination  of 
plaintiff's  life,  and  other  heirs  may  be  yet  bom 
to  him  by  his  wife,  Susan,  who  is  still  livings 
so  Uiat  his  heirs  may  prove  to  be  persons  not 
yet  in  being.  That  Benjamin  F.  Rose  ttas  a 
life-interest  In  the  farm  subject  to  the  wid> 
ow's  claim  of  one-third  of  the  profits,  which 
has  been  purchased  by  plaintiff  and  now  be- 
longs to  him.  And  that  the  ounduot  of  Rose 
in  the  management  of  said  farm,  and  dispo- 
sition of  the  grain  and  produce  raised  apoD 
it  sinoe  the  death  of  his  father,  has  been  » 
practical  construction  of  the  wUl  as  daimed 
by  defendants,  to-wlt,  a  life-estate  In  the 
^alntiff.  Rose  did  not  show  upon  the  trial, 
ae  allege  in  his  declaration,  tiiat  be  was  trus- 
tee for  any  particnlar  person  or  persons.  The 
defendants  further  eUlm  th'at,  even  if  it  be 
found  that  the  homestead  did  v^  in  the 
chlldxen.  tbe  plaintiff  most  suoeeed  in  this 
snit,  if  at  all,  as  guardian  of  the  children. 
He  cannot  recover  in  bis  own  right,  nor  as 
trustee;  and  he  is  not  now  the  guardhtn  of 
Minnie,  who  has  been  of  full  age  and  mar- 
ried for  four  years,  and  Jennie  has  been  born 
since  he  was  appointed  guardian,  and  haa 
never  bad  a  general  guardian  appointed. 
That,  being  natural  guardian  of  Jennie,  ho 
might  have  been  entitled  to  the  appointment 
of  next  friend  to  bring  suit,  but  nothing  of 
this  kind  was  done.  That,  therefore,  he  had 
no  right  to  sue  for  the  interest  of  these  tw& 
children,  and  that  he  could  not  recover  for 
only  three-Bftbs  of  the  wheat  taken,  there 
being  five  children  now  living. 

We  think  that  the  title  to  the  Und  Is  in 
the  children  of  the  plaintiff,  and  Susan,  his 
wife.  The  clause  in  the  will  that  the 
plaintiff  should  have  his  support  and  living' 
out  of  the  estate  of  the  children  does  notgive 
him  a  life-estate  therein.  Nor  does  the  fact 
that  he  has  approptiated  all  the  income  of  tbe 
farm  to  his  own  use  since  the  death  of  Us 
father,  or  that  he  has  leased  the  premises  in 
his  own  name,  change  the  rights  of  these 
children.  He  claims,  and  it  is  not  disputed, 
that  there  has  been  no  profit  from  the  home- 
stead, and  that  tlie  proceeds  of  the  same  have 
all  been  used  to  support  himself  and  tbechil- 
dren.  Whitt  bn  has  done  with  the  children's 
share  of  such  proceeds  over  and  above  his  liv- 
ii^. — whether  or  not  he  has  accounted  to  the 
prubate  court,  or  whether  he  has  kept  an  ac- 
count with  the  children, — does  not  concern 
bis  creditors,  who  have  no  interest  la  or  lien 
upon  the  children's  property.  If  he  lias  sys- 
tematically set  himself  about  cheating  liis 
children  out  of  the  proceeds  of  this  farm  which 
belongs  to  them,  it  does  not  authorize  his 
creditors  to  seize  such  property,  before  he 
has  converted  it,  to  pay  his  debts.  The  208 
bushels  ol  wheat  was  the  property  of  Uie  cbll- 
drra.  unless  it  can,  be  said  to  hare  been  prof- 
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its  of  which  he  was  entitled  to  oii»*third  as 
assignee  of  Sylvia.  But  the  showing  Is  that 
there  have  been  and  are  no  profits.  Under  the 
lease  to  Stull,  the  plaintifT  famished  one-half 
of  ail  the  seed  used  and  stock  kept  on  the  farm . 
paid  the  land  tax  and  half  of  the  threshing 
bills,  and  there  is  nothing  to  show  that  his 
statement  that  there  were  no  profits  is  not  a 
true  one.  He  had  the  management  and  con- 
trol of  the  farm  at  and  before  his  father's 
death,  and  has  bad  it  ever  since.  He  testifies 
that  he  is  mani^lnf;  and  taking  care  of  it  for 
the  benefit  of  his  children,  in  whose  behalf 
he  made  this  lease.  As  guardian  of  three  of 
them  he  has  the  right  to  do  this.  The  daugh- 
ter of  age  alone  can  complain  as  to  her  share 
and  as  the  natural  guardian  of  Jennie  he  is 
the  proper  person  to  care  for  her  share  until 
a  guardian  is  appointed,  to  which  appointment 
he  would  be  entitled.  We  think  the  probable 
intent  of  the  t«rtaCor  was  that  during  his  life 
the  plaintifit  should  woi^,  care  for,  and  man- 
age this  farm,  having  his  living  and  support 
out  of  It,  one-third  of  the  profits.  If  any.  to  go 
to  the  widow,  Sylvia,  and  the  balance  of  the 
profits  to  the  children.  If  he  had  intended 
to  give  a  Iif»-estHte  to  the  plaintiff,  he  would 
undoubtedly  have  said  so.  He  meant,  bow- 
ever,  it  appears  to  me,  that,  if  anything  was 
realized  ont  of  the  form  over  and  above  the 
living  and  support  of  plaintiff,  it  should  be- 
long to  the  children.  The  fact  that  the 
plaintiff  received  about  98,000  worth  of  prop- 
erty under  the  fourth  clause  of  the  will  con- 
firms the  opinion  thi^  only  what  was  given 
him  in  express  terms — his  support  and  living 
— was  devised,  or  Intended  to  be  devised,  to 
him  oat  of  the  homestead  and  the  Wing 
&  Oole  tract  ci  land.  Having  the  rightful 
poMession  of  this  wheat  as  the  pn^mty  of 
his  children  at  the  time  It  was  levied  on.  the 
technical  objeotlons  to  his  aait  are  of  but 
little  moment. 

It  is  admitted  that  he  told  the  oBIcers  that 
the  wheat  belonged  to  his  children,  and  for< 
bade  Uieir  taking  it.  He  was  the  proper  cus- 
todian ci  this  property*  and  it  was  hivfuUy 
In  his  possession.  Xo  one  bad  a  better  ri^t 
to  such  possession  than  he,  and  no  one  could 
question  sach  possession  exo^ting  the  mar- 
ried dangliter  as  to  her  shareof  the  same,  and 
a  lawfully  appointed  guardian  of  Jennie  as  to 
her  share.  Bqt  the  daue^ter  does  not  com- 
plain, and  Jennie  has  no  guardian  save  a 
natural  one,  who  Is  her  ftither,  the  plaintiff. 
He  bad  the  right  to  regiUn  thie  lawful  pos- 
session by  the  wrtt  of  replevin,  and  it  It  not 
Important  in  what  technical  character  be  snes. 
He  might  have  sned  in  his  own  name,  and 
showed  upon  the  trial,  as  he  did  in  the  pres- 
ent case,  that  he  was  in  the  aotnal  and  law- 
ful poeseesion  of  the  property  when  it  was 
taken.  The  action  of  replevin  In  this  state 
Is  a  possessory  one,  and  a  stranger  to  the 
property  Is  not  concerned  with  tiie  titie  Of 
one  in  actual  and  peaceable  possession.  Un- 
less the  defendants  In  this  suit  oould  show 
that  tlie  wlieat  was  the  property  of  Benjamin 
F.  Hose  at  Uie  time  they  seized  it  npon  an  ex- 


ecution against  him  they  had  no  light  to 
meddle  with  his  possession  of  it,  and  they 
could  not  preclude  his  recovery  of  such  pos- 
session by  showing  an  interest  in  the  same  In 
third  parties,  and  that  such  third  parties  were 
not  joinpd  with  him  in  the  suit.  See  Van 
Baalen  v.  Dean,  27  Mich.  104,  and  notes,  (an- 
notated edition.)  This  suit  was  brouglit  to 
r^ain  the  lawful  possession  of  the  plaintUL 
He  showed  himself  In  the  peaceable  and  act- 
ual pcssession  of  the  property  aa  the  l^al 
custodian  of  three  of  his  children,  and  that 
the  wheat,  beyond  question,  belonged  to  his 
Ave  children  as  tenants  in  common.  The  de- 
fendants, showing  no  claim  against,  or  right 
of  possession  to,  the  children's  property,  could 
not  question  his  right  of  possession  to  the 
wheat  belonging  to  Minnie  A.  and  Jennie,  or 
demand  that  the  suit  to  recover  the  whole 
property  should  be  brought  by  all  the  chil- 
dren. They  took  it  from  the  plaintiff  with- 
out right,  and  he  was  entitled  to  Its  return 
or  ita  value.  The  judgment  is  affirmed,  with 
costs.   Ttas  ottier  jusitees  eoneurred. 


Palheb  e.  Seuohah  tt  eU. 
{Supreme  Court  of  MUAigoTi.  Nov.  1, 1889.) 

BOKDB — PaBTNKBSHIP — AOBKOT — KATiriCATTOff. 

In  an  action  i^f^nat  the  principal  and  sure- 
ties In  an  Indemnity  bond  given  to  a  sheriff,  and 
signed  as  principal  in  a  partnership  name  by  Its 
traveling  agent,  who  testifies  that  he  had  no  au- 
thority under  seal,  there  being  testimony  strongly 
tending  to  show  rattfloation  oi  his  act  by  the  firm, 
the  question  of  the  execution  of  the  bond  by  tlie 
'  firm  sfaonld  be  left  to  the  jury. 

Error  to  circuit  court.  Wayne  county. 

Action  by  M.  Clement  Palmer,  assignee  of 
a  bond  of  indemnity  given  to  a  sheriff, 
against  Jacob  Sellgman  and  Edward  H. 
Doyle,  Impleaded  with  Louis,  Kathan.  Ed- 
ward, and  Charles  Kewbaner.  Judgment 
for  defendants.   Plaintiff  brings  error. 

Adolph  Sloman  and  Ifitehet  <fi  MeGarry, 
for  appellant.    WUner  4ft  Draper,  for 
pellees. 

Ohampuv,  J.  Thebond  Insnltwaa^voi 
to  the  sheriff  of  Uontoalm  ooun^  to  Indem- 
nify him  against  loss,  costs,  and  damages  to 
case  be  would  levy  an  attaohment  iaaaA  ont 
of  the  dreuit  court  for  the  oonnly  ot  Mont- 
calm wherein  Louis  Newbauer,  Nathan  New- 
hsuer,  Edward  Kewbaner,  and  OharlesNew- 
baoer  were  plaintiffs,  and  Louis  Simons  was 
defendant,  npon  certain  goods  and  chattels 
which  appeared  to  belong  to  Louis  Simons, 
but  whidi  were  claimed  by  E.  Lewis,  of  the 
village  of  Sdmore.  The  plaintiffs  in  the  at- 
taohioent  suit  composed  a  partnership  ander 
the  Ann  name  of  L.  Newbaner  &  Sons,  and 
th^  place  oi  business  was  Milwaukee,  Wis. 
The  bond  stated  ttutt  L.  Newbaner  &  Scmsas 
principal,  and  Jacob  Sellgman  and  Edward 
H.  Doyle  as  sureties,  were  held  and  firmly 
bound  unto  John  Q.  Crippen,  Esq.*  sheriff  <n 
the  county  of  Montcalm  and  state  id  lUeht- 
gan,  and  was  signed  as  foUows:  "L.  ITew- 
BAtnB  ft  Sons.  [l.  a]  Per  M.  E.  FCNCr- 
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tAffKT.  Jacob  Seuohan.  [l.  s.I  X.  H. 
D0TI.B.  [Ik  b.]"  After  the  bond  was  de- 
livered to  the  Bheriff,  the  ftttacbment  was 
levied  upon  a  stock  of  goods  as  being  the 
property  or  Loals  Simons ;  and  thereupon  one 
Isabella  Lewis  brought  trover  gainst  the 
ofllcer  levying  the  attacliment,  and  recovered 
judgment.  The  goods  seized  were  sold  un- 
der an  order  of  the  oourt,  and  the  proceeds 
held  until  flnal  judgment  was  obtained,  and 
the  avails  were  then  paid  over  to  the  attor- 
neys of  L.  Newbauer  &  Sons.  This  suit  is 
brought  by  the  assignee  of  the  sheriff  npou 
the  indemnity  bond.  It  appeared  that  K. 
£.  Follosky  was  a  traveling  salesman  for  L. 
Kewbauer  ft  Sons  in  Michigan,  who  were 
non-residents  of  the  state  of  Michigan,  and 
,  that  he  employed  attorneys,  and  instituted 
the  attachment  suit.  The  sheriff  ref  used  to 
levy  upon  the  goods  mentioned  until  he  was 
secured,  and  the  aforesaid  bond  was  given. 
In  this  suit  the  members  constituting  the 
Arm  of  L.  Newbauer  &.  Sons  were  made  par- 
ties defendant,  but  were  not  served  with  pro- 
cess. The  sureties  were  served,  and  ap- 
peared, and  defend  upon  the  ground  that 
they  were  induced  to  sign  the  bond  as  aure- 
tiee  by  the  representations  made  to  them  that 
«ald  bond  had  been  duly  signed  and  executed 
by  the  principals  therein  named,  and  that 
fluch  representations  were  false  and  fraudu- 
lent, tlpon  the  trial  the  plaintiff  introduced 
testimony  showing  the  circumstances  under 
which  tlie  bond  was  given,  and  also  testi- 
mony tending  strongly  to  show  ratification  of 
the  act  of  Pollasky  in  executing  the  bond  on 
behalf  of  the  principals.  The  deposition  of 
Mr.  Pollasky  was  taken  in  behalf  of  the  plain- 
tiff, and  we  must  say  that  his  testimony  does 
not  impress  us  that  he  testiQed  with  candor. 
Whether  he  did  or  not  was  a  question  for  the 
jury,  but  the  circuit  judge  did  not  permit  the 
t-ase  to  go  to  the  jury.  Pollasky  testiQed 
that,  at  the  time  he  signed  the  bond  in  the 
name  of  L.  Kewbauer  ft  Sons,  tie  had  no 
written  authority  under  seal  to  do  so.  At 
the  close  of  the  testimony  the  plaintiff  of- 
Ibred  the  bond  and  assignment  thereof  In  ev- 
idence. The  counsel  for  defendants  Selig- 
man  nnd  Doyle  objected,  on  the  ground  that 
the  antliority  of  the  agent  to  sign  the  bond 
for  the  principals  had  not  been  shown.  The 
court  sustained  the  objection,  excluded  the 
bond  and  assignment  from  the  evidence,  and 
directed  the  jury  to  render  a  verdict  for  de- 
fendant. 

Although  no  express  authority  under  seal 
was  shown  by  which  Pollasky  was  author- 
ized to  execute  the  instrument,  yet  his  actin 
ao  doing  could  be  ratitied  by  parol,  and  this 
ratification  may  tw  shown  by  facts  and  cir- 
cumstances; and  the  question  of  ratification, 
where  there  is  testimony  tending  to  show  it, 
and  Inferences  to  be  drawn  from  it,  is  for 
the  Jury.  We  do  not  depart  from  Fox  v. 
Norton,  9  Mich.  207.  There  la,  however,  a 
material  difference  between  that  case  and 
this.  In  that  case  the  bond  was  executed  to 
procure  the  disciiarge  oi  a  steam-boat  which 


liad  been  attached  under  the  boat  and  vessel 
law,  and  Gilbert  ft  Co.  signed  as  sureties. 
Going  security  upon  such  a  bond  was  not  in 
the  scope  of  their  business;  and  to  bind  the 
partner  who  did  not  execute  the  Instrument, 
in  the  atwence  of  authority  under  seal*  some 
previous  assent  or  subsequent  ratification  as 
the  act  or  obligation  of  the  firm  was  requisite 
to  be  shown.  In  this  case  the  firm  is  the 
principal  named  in  the  bond,  and  it  was 
given  In  a  suit  instituted  by  them  to  collect 
their  own  debt  due  from  a  creditor.  To  en- 
title the  plaintiff  to  recover,  however,  in  this 
suit,  it  is  incumbent  upon  him  to  show  tliat 
the  principals  executed  the  bond,  as  well  as 
that  the  sureties  did;  for  the  action  Is 
brought  jointly  against  the  principals  and 
sureties.  But  the  plaintiff  may  sltow  the 
execution  by  showing  eitlter  that  Pollasky 
was  duly  authorized  by  ttiem  to  execute  the 
bond  In  their  name,  or  that  they  have  sub- 
sequently raUfled  his  act;  and  this  latter  they 
may  show  by  facts  and  circumstances  by 
which  the  jury  may  find  ratification.  We 
think  there  was  testimony  which  should  have 
been  submitted  to  the  jury  upon  this  ques- 
tion, and  tberefora  reverse  the  judgment 
and  direct  a  new  trial. 

MoBSB,  J.,  did  not  slU  The  other  jiutlon 
concurred. 


Olnst  v.  Post  et  al. 
(SupniM  Court  of  JHoMgan.  Nov.  1,  UN.) 
PaniaiPAZ.  ahd  Aoixt. 

A  mortgage  was  made  of  lands  la  Ulohlffaii 
to  one  in  the  name  of  Abram  A.  Post,  through  a 
Bon  of  the  same  name,  who  mana^^ed  nis  f atDefs 
loans  In  that  state.  The  mortgagor  and  his  asslga- 
ees  sapposed,  and  were  given  reasons  to  suppose, 
that  the  mortage  belonged  to  the  too.  P»meni 
was  made  of  a  oalanoe  aofSoIeot  to  satisfy  the 
mortgM>e  to  one  who  had  heen  for  four  years  the 
acknowledged  agent  of  the  son,  with  geoieral  an- 
thority  to  transact  the  business  as  to  mortgages 
in  Hiobigan.  ifefd,  that  the  verdlot,  In  a  suit  to 
restrain  the  foreclosure  of  the  mortgage  the 
father,  that  the  son  was  the  real  owner  ox  the 
mortgage,  and  that  the  supposed  agent  had  an- 
tbority  to  receive  the  paymeat^  wlu  not  be  dls* 
turtwo. 

Appeal  from  drcnlt  oourt,  Barry  county; 
Frank  A.  Hookeb,  Judge. 

Bill  by  John  Yerdine  against  Francis  E. 
Olney  and  Abram  A.  Poet,  Charles  B.  Poet, 
and  Frank  J,  Post,  as  administrators  of  the 
eatMte  of  Abram  A.  Post,  deceased,  to  reatndn 
the  foreclosure  of  a  mortg^e  and  other  re- 
lief. Answer  with  a  cross-bill  was  made  by 
Olney,  and  a  supplemental  bill  filed  by  him 
against  John  Yerdine,  Abram  A.  Fost.  and 
Abram  A.,  Oliarles  B.,  and  Frank  J.  Post  as 
administrators.  By  stipulation  the  two  oases 
were  heard  togetjier.  Decree  for  eomidain- 
ants.   Defendants  Post  appeal. 

&.  H,  A  M.  8,  Wolcott,  for  appellants.  O. 
&.  HolbraoHf  for  appellee  Yerdine.  Knap- 
pen  A  Van  Aman,  tot  appellee  Olney. 
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MoBSE,  J.  This  controversy  concerns  the 
payment  and  discharge  of  a  real-estate  mort- 

f;age.  June  1,  1877.  Jared  G.  Thompson, 
hen  the  owner  of  the  £.  J  of  N.  W.  J  of  sec- 
tion 23.  Id  the  township  of  Barry.  Barry 
ooanty.  In  this  state,  borrowed  $800  of  Abrani 
A.  Post,  of  Funn  Yan.  N.  T..  secnring  the 
same  with  a  bond  and  moitgage,  which  were 
dated  of  tliat  date,  hut  the  inortgHge  vas  not 
acknowledged  until  June  15.  1877.  There 
were  two  Abram  A.  Fosta  living  at  this 
time,  father  and  son,  who  are  known  In  the 
record  aa  Abram  A.  Post,  Sr.,  and  Abnun  A. 
Post,  Jr.  Some  time  In  1B78  Jared  Thomp- 
son sold  the  land  to  John  Thompson.  Feb* 
ruary  27,  1879.  John  Thommon  omveyed 
the  same  premises  to  Francis  £.  Olney,  who 
deeded  to  John  Verdine  on  the  I8tb  day  of 
December,  1882.  In  the  month  of  January, 
1686.  Abram  A.  Post,  claiming  to  be  the 
owner  of  the  mortgage,  commenced  a  statu- 
tory foreolosnre  of  the  same  in  Barry  connty, 
and  stated  in  the  notice  oi  sale  that  there 
was  due  on  the  mortgage  January  21,  1886, 
the  sum  of  <836.81.  February  17,  1886, 
Verdine,  the  complainant  In  the  flrat  cause, 
filed  bis  bill  of  complaint  in  the  circuit  oo.nrt 
for  the  county  of  Barry,  in  chancery,  to  re- 
strain the  proceedings  to  foreclose  such  mort- 
gage, averring  that  one  Anderson,  residing 
in  the  city  of  Jackson,  Mich.,  wiis  the  agent 
of  said  Post  in  Michigan,  and  authorized  to 
make  loans  for  him,  and  to  collect  and  re- 
ceive moneys  due  and  payable  upon  the  mort- 
gages and  other  securities  taken  to  secure 
said  loans,  and  that  Olney,  of  whom  Verdine 
punAaaed  the  premises,  clainied  to  have  paid 
the  mortgage  on  this  land  in  full.  Verdine 
therefore  prayed  that  an  account  might  be 
taken  as  to  the  money  actually  due  upon  the 
mortgage.  If  any,  to  Baid  Abram  A.  Post, 
and  if  any  was  found  due  that  be  might  be 
permitted  to  redeem  the  land,  and  apply  the 
amount  of  such  redemption  money  upon  a 
purchase-moDoy  mortgage  held  by  said  Olney 
againBt  him,  and  on  said  premises.  To  this 
bill  Abram  A.  Post  answered,  denying  any 
authority  in  Anderson  to  collect  either  the 
interest  or  principal  upon  said  mortgage,  and 
averring  that  if  Olney  or  any  one  else  made 
payments  to  Anderson,  they  were  not  au- 
thorized by  him,  and  that  there  was  due  the 
said  sum  of  8836.81,  as  stated  in  his  notice 
of  sale  on  statutory  foreclosure.  Olney  also 
answered.  He  averred  his  purchase  of  John 
Thompson,  and  admitted,  on  information 
and  belief,  that  George  F.  Anderson  was  au- 
thorized to  receive  the  payments  made  on  the 
mortgage,  and  claimed  that  he  and  Thomp- 
son together  had  fully  paid  and  discharfjed 
the  mortgage,  and  that  he  held  the  receipts 
and  vouchers  therefor.  Defendant  Olney 
further  answered,  claiming  the  benefits  of  a 
cross-bill  under  the  rules.  He  set  out  the 
conveyance  from  Jared  Thompson  and  wife 
to  John  Thompson,  and  from  the  latter  to 
him,  both  conveyances  being  subject  to  the 
unpaid  balance  of  said  mortgage  to  Post.  He 
alleged,  on  Information  and  belief,  the  agency 


of  Anderaon,  and  that  he  was  the  duly  con- 
stituted attorney  of  Post  as  to  the  coIlecUon 
of  this  mortgage;  and  that  from  the  enUre 
period  of  the  giving  of  said  mortgage  until 
after  the  20th  day  of  December.  1880,  the 
said  George  F.  Anderson,  with  Uie  consent 
and  acquieseace  of  Abram  A.  Posti  collected 
and  received,  as  his  agent  and  attorn^,  the 
installments  of  interest  aa  they  matured,  as 
also  a  portion  of  the  principal  of  said  mort- 
gage. He  set  forth  the  payments  made 
himself  to  Anderson,  and  further  averred 
the  payment  to  said  Post  by  a  New  York 
draft,  duly  transmitted  to  him  at  Fenn  Yaa. 
of  the  sum  ot  $361.47,  on  the  1st  day  of 
June,  1882.  which  was  then  sufficient  to  pay 
and  satisfy  In  full  the  said  mortgage,  and  all 
that  was  due  or  to  become  due  apon  the, 
same*  both  of  principal  and  interest.  He* 
asked  aa  relief  that  the  court  should  d^er- 
roine  the  amount  actually  paid*  by  him  and 
Thompson;  that  Anderson  was  authorized  aa 
agent  of  Post  to  receive  the  same;  that  the 
payments  made  to  Aqderson  be  applied  upon 
s^d  mortgage,  and  the  simie  decreed  to  be 
folly  paid  and  satisfied, 'and  ordered  to  be 
dlschar^  of  record. 

Issue  was  Joined  in  the  cause,  and  hearing 
begun  in  open  court  at  the  February  term  in 
1887,  when  it  iwcame  known  to  the  court 
for  the  first  time  that  Abram  A.  Post.  Sr., 
died  in  the  month  of  June,  1886.  An  order 
wasafterwards maderevivingthesQit.  Then 
the  administrators  of  Post  filed  their  answer. 
Previous  to  this  there  was  nothing  in  any  of 
the  pleadings  to  show  whether  Post.  Sr..  or 
Poet.  Jr..  owned  the  mortgage  or  commeiuwd 
the  foreclosure;  the  name  "Abmro  A.  Post," 
without  further  designation,  being  used  in 
all  the  proceedings.  November  14,  1S87> 
Olney  filed  a  supplemental  bill,  in  the  nature 
of  a  bill  of  revivor,  against  Abram  A.  Post, 
the  son,  individually,  and  the  ailmlnistrators 
of  Abram  A.  Post,  the  father.  In  this  bill 
Olney  alleged  that  Abram  A.  Post,  the  son, 
had  held  himself  out  as  the  owner  of  the 
mortgage  until  the  death  of  his  father,  and 
that  the  payments  were  made  in  the  full 
lief  that  the  son,  and  not  the  father,  was  Uie 
mortgagee,  and  Uiat  nothing  was  ever  known 
to  the  contrary  until  the  partial  heHring  of 
the  first  cause  in  February.  1887.  when  the 
son  testified  that  he  w»s  not  theowner  of  the 
mortgage,  and  that  the  same  had  always  be- 
longed to  his  father,  and  that  his  father  was 
dead.  The  bill,  in  otiier  respects,  made  the 
same  case  in  fuller  detail  as  made  in  the  an- 
swer of  Olney  in  the  first  case.  The  defend- 
ants Post's  administrators  filed  a  plea,  setting 
up  the  Drat  cause  as  a  bar  to  the  new  suit, 
coupled  with  a  disclaimer  on  the  part  of  the 
living  Abram  A.  Post.  By  stipulation  the 
two  causes  were  heard  together.  The  chief 
issues  in  dispute  were:  First.  Who  owned 
the  mortgage,  the  father  or.  the  son  ?  aeoond. 
The  amount  of  the  payments  made  to  An- 
derson. Third.  Was  he  authorized  to  receive 
them  as  the  ^ent  of  Post?  A  jury  was  de- 
manded and  ordered,  and  it  was  stipulated 
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that  the  jury  should  "try  the  issaes  jolnecl  in 
both  cftaes  together,  and  that  said  verdict 
stand  as  a  verdict  in  each  cause."  Testimony 
was  then  taken  in  open  court,  in  the  presence 
of  the  court  and  jury,  and  submitted  by  the 
court  in  a  charge  to  them,  in  which  they 
were  required  to  answer  three  questions  as 
fuuows:  "(1)  Which  one  of  the  Abram  A. 
Posts  was  the  owner  of  the  moi  tgnge  in  q  ues- 
tion  at  the  time  of  the  commencement  of  the 
suit  first  entitled  above,  to-wit,  March  22, 
1B86?  Afuwr.  A.  A.  Poet,  Jr.  (2)  Was 
the  mortgage  mentioned  and  described  in  the 
pleadings  In  these  causes  as  given  by  the  said 
Jared  C.  Tliompeon  to  the  said  Abram  A, 
Post,  upon  the  land  described  in  the  plead- 
ings in  said  causes,  fully  paid  and  satisfied 
previous  to  the  commencement  of  the  suit  first 
above  entiUed?  A.  Yes.  (3)  What  amount, 
if  anything,  of  prloctpal  and  interest  upon 
the  mortgi^  in  question  is  actually  owing 
and  unpaid  at  the  date  of  the  rendition  of 
this  verdict?  A.  Nothing."  This  verdict 
was  tendered  Kovember  24»  1888.  On  the 
27lh  of  the  same  month  Judge  Hooker  made 
a  decree  conflrmiog  the  findings  and  verdict 
of  the  jury,  and  declared  in  siud  decree  that 
the  said  mortgage  was  fully  paid,  satisfied, 
and  diachargnl,  and  gave  Oln^  his  costs 
against  the  defendants  FosU  who  appeal  to 
this  court.  Verdine  slso^  in  affect,  bad  his 
costs  decreed  from  the  Poets. 

Tlie  only  material  qoesUon  at  iasoa  waa 
the  authority  of  Anderson  to  receive  the  pay- 
ment made  upon  the  mwtffage.  Enough 
monsj  was  paid  to  Poet  and  to  Anderson  to 
dlacliarge  the  mortgage  beyond  all  question. 
Whether  Abram  A.  Post,  Sr.,  or  Abram  A. 
post,  Jr.,  owned  tlie  mortgage  was  not  mate- 
rial, except  as  bearing  on  the  question  of  An- 
derson's agency.  It  la  admitted  by  Abram 
A.  I'ost,  the  aon,  tbat  he  managed  the  loans 
fbr  his  father  in  Michigan,  and  that  wbile  in 
Michigan  he  signed  bla  name  as  "Abnun  A. 
Fost.^  He  used  the  "Jr."  only  In  New  Tork. 
There  ean  be  no  doubt  upon  tbli  record  that 
the  Thompsons  and  Olney  supposed  that  the 
son  waa  the  owner  ot  this  mortgage  until  be 
testified  to  the  ountraty,  and  Uiat  be  gave 
tbem  reason  for  believing  so.  The  testimony 
shows  that  Abram  A.  Fo^  Jr.,  made  all  the 
loans  in  Midiigan  for  bis  father,  came  to  this 
state  and  looked  the  lands  over  before  making 
the  loans,  and  attend^  to  the  correspondence, 
signing  the  name  "Abram  A.  Post."  InUie 
present  case  he  saw  Thompson  and  looked 
over  the  land  ttefore  making  the  loan,  and 
Thompson  and  every  one  else  supposed  that 
be  was  the  Abram  A.  Post  with  whom  he 
was  dealing.  He  conducted  all  the  corre- 
spondence, and  made  all  the  indorsements 
upon  the  mortgage  except  the  last  payment, 
which  bis  father  indorsed.  While  in  Michi- 
gan he  deposited  the  money  he  brought  with 
bim,  and  wbaihe  received  while  In  tliis  state, 
in  the  name  of  Abram  A.  Post,  and  drew  the 
checks  upon  which  it  was  disbursed,  signing 
them  "A.  A.  Post."  If  Abram  A.  Post,  the 
fKtber,  was  the  real  owner  of  this  mortgage 
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instead  of  the  son,  we  think  the  conduct  of 
the  son  in  Micliigan  in  reference  to  all  loans 
made  and  securities  taken  here,  and  the  con- 
sent and  acquiescence  of  the  fattier  in  such 
conduct,  were  sufiQcIent  to  autliorize  the  de- 
fendant Olney  in  this  case  to  treat  the  son  as 
tlie  owner  of  the  mortgage,  and  to  deal  with 
him  and  his  agent,  Anderson,  onthesupposi- 
tlon  of  such  ownership.  Under  the  circum- 
stances, we  have  no  doubt  of  the  right  of 
the  defendant  Olney  to  file  the  supplemental 
bill  when  he  learned  for  the  first  time  that  the 
estate  of  the  father  claimed  the  ownership  of 
the  mortgage. 

The  plea  of  the  administrators  and  the  dls- 
cUimer  of  Abram  A.  Post  were  properly  over- 
ruled. As  far  as  the  purposes  of  this  suit 
are  concerned,  the  son  must  be  considered  as 
the  owner  of  the  mortgage,  and  it  may  be 
here  remarked  tbat  the  testimony  strongly 
tends  to  establish  it  as  the  fact.  Upon  the 
bond  Is  Indorsed  the  following  payments; 
"$36.00.  OcL  1, 1877.  received  on  the  with- 
in bond  $36,  being  interest  up  to  date.  In- 
terest paid  op  to  June  1. 1878,  •36.00.  In- 
terest paid  up  to  December  1, 1878,  •86.00. 
November  1, 1879,  reoet  ved  on  bond  and  mort- 
gage •72.00.  June  3,  1882,  received  three- 
nundred  and  eighty-one  dollars  and  fifty 
centsontbewithin,(«381.&0.)  A.A.Fost.^ 
The  payments  established  by  Olney  were  av 
follows:  "December  12. 1878,  •36,  Interest, 
June  25.  1878.  •Se,  interest.  March  19i 
1879.  $36,  interest.  Nov.  21, 1879.  •433.75 
to  apply  on  principal,  and  •3U,  Interest  In 
full  to  date  of  payment.  August  6,  1880, 
•18,  interest.  Deoember  20,  1880,  •SO  on 
principal."  These  paymente  were  all  made 
to  George  F.  Anderson,  and  were  evidenced 
by  hia  receipts  in  tbe  posaession  of  Oln^, 
and  also  shown  by  other  testimony.  Abram 
A.  Post,  Jr.,  testified  that  Anderson  waa  not 
autliorized  to  collect  either  principal  or  lnte> 
eet  noon  this  mortgage,  but  it  will  be  noticed 
that  he  Indorsed  on  Uie  bond  the  Intersat  up 
to  November,  1879,  whieh  be  must  have  re- 
cetved  through  Anderson,  as  there  is  no  proof 
that  any  of  it  was  paid  Post,  or  any  person 
save  Anderson.  Post  finally  adnuta  that 
some  of  this  interest  money  waa  sent  to  him 
Anderson.  The  ftut  is  establislied,  we 
nk,  that  Anderson,  with  the  knowledge 
and  consent  ot  Poet,  collected  the  intwest  on 
this  morlmge.  Jared  Tbompson  also  testlr 
fles  that  Post,  Jr.,  directed  bim  to  pay  tbe 
interest  to  Anderson  when  It  became  due^ 
and  Thompson  understood  from  bim  tbat  he 
was  his  agent,  and  that  any  business  that 
Thompson  might  have  to  transact  on  account 
of  the  mortgage  should  be  done  with  Ander- 
son, We  are  satisfied  that  Anderson  had  au- 
thority to  receive  the  interest,  and  that  all 
tlie  payments  to  him  on  account  of  Interest 
should  be  credited  upon  the  bond  and  mort- 
gage. Mr.  Olney  made  the  payment  of 
March  1,  1879,  and  all  the  payments  there, 
after.  After  the  last  payment  to  Anderson, 
when  Olney  wanted  to  make  s  p^rment  of 
interest  on  tbe  mortgage,  Anderson  refused 
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to  receive  any  more  money,  on  the  ground 
that  be  and  Post  were  having  trouble,  and  be 
WHS  acting  as  hia  agent  no  longer.  Up  to 
this  time  OIney  bad  never  seen  Post,  and  had 
bad  no  correspondence  with  him.  Being  de< 
Biroua  of  paying  his  Interest,  he  wrote  two 
or  more  letters  to  Post  at  Fenn  Yan,  but 
received  no  reply  to  any  of  them.  In  Au- 
gust, 1881,  he  met  Post  and  his  father. 
Oiney  testifles  that  he  spoke  to  the  younger 
Post  about  his  payments,  stating  the  pay- 
ments lie  had  made.  Post  told  him  lie  would 
have  to  pay  twice.  Olney  replied  he  "  wouldn't 
pay  twibe  until  he  had  to."  The  old  man 
said:  "  Young  man,  you  will  never  have  any 
trout)le  from  me, — from  ua."  Tliia  inter- 
view was  at  Jackson,  and  Olney  claims  that 
before  Post  went  away  he  promised  when  he 
returned  to  Penn  Yan  to  write,  directing 
Olney  where  to  pay  his  interest.  Receiving 
no  letter,  he  wrote,  September  18,  1881,  that 
he  wanted  to  know  what  his  interest  whs, 
and  wanted  to  pay  it.  He  afterwards  re- 
ceived a  letter,  dated  August  29, 1881.  which 
for  some  reason  had  been  delayed.  This  let- 
ter was  in  answer  to  one  written  for  Olney 
by  Hr.  Hall,  and  stated  that  he  bad  no  agent 
at  Jackson,  and  closed  as  follows:  "When 
you  do  business,  I  want  yoa  to  do  It  with 
me.  My  address  is  A.  A.  Post,  Fenn  Yan, 
Yatps  Co.,  N.  Y."  The  letter  was  dated  and 
mailed  at  Jackson.  Olney  received  no  an- 
swer to  the  letter  of  September  18,  1881. 
He  afterwards  wrote  another  letter  to  Post 
at  Penn  Yan,  asking  for  a  statement  of  the 
amount  due  on  the  mortgage,  to  which  he  re- 
ceived no  reply.  June  1,  1882,  Mr.  Knap- 
pen,  on  behalf  of  Mr.  Olney,  procured  a  New 
Vork  draft  for  8381.50,  payable  to  the  order 
•of  L.  B.  Knappen,  and  by  him  Indorsed  to 
the  order  of  A.  A.  Post,  and  sent  the  same 
In  a  letter  to  said  Post  at  Penn  Yan.  The 
letter  set  forth  the  payra.ents  claimed  to  have 
been  made,  and  that  this  draft  was  for- 
warded to  pay  the  balance  of  principal  and 
interest  on  the  bond  and  mortgage.  A  dis- 
charge drawn  ready  for  execution  was  also 
Inclosed,  with  one  dollar  in  currency  to  pay 
expenses  of  such  execution.  No  reply  was 
«Ter  received  to  this  letter,  or  to  anotlier 
sent  July  13,  1882,  by  Mr.  Knappen,  inquir- 
ing why  tlie  remittance  was  not  acknowl- 
edged. The  draft  was  received  at  Fenn  Yan 
and  Indorsed  June  3,  18B2,  as  a  payment,  in 
the  handwriting  of  the  elder  Post.  No  ac- 
knowledgment seems  to  have  been  made  of 
the  dollar  in  currency  by  indorsement  or  oth- 
erwise. Nothing  was  ever  heard  from  this 
draft  by  Olney  or  Knappen,  or  in  reference 
to  the  mortgage,  until  January2, 1885,  when 
Mr.  Knappen  received  a  letter  from  O.  H.  ft 
M.  8.  Wolcott,  attorneys  at  Jackson,  stating 
that  the  mortgage  had  been  left  in  their 
bands  for  collection. 

It  Is  admitted  tliat  if  the  piqrments  of  both 
principal  and  interest  made  to  Anderson  are 
allowed,  the  draft  sent  June  1,  1882,  and  re- 
ceived by  Post,  was  suflBclent  in  amount  to 
fully  pay  and  discharge  this  mortgage.  But 


it  is  Tigoronsly  contested  by  the  counsel  fw 
the  defendants  that  there  is  not  sufficient  ev* 
idence  to  show  that  Anderson  had  any  au- 
thority to  receive  the  payments  upon  the 
principal,  to-wit,  $433.75,  November  21, 
1879.  and  850,  December  20.  1B80.  It  is 
claimed  that  the  principal,  or  any  part  of  it, 
was  not  due  until  June  1,  18^;  and  that 
there  Is  no  testimony  that  Anderson  had  any 
right  to  receive  any  of  the  principal  before 
due,  except  the  letter  of  Anderson  to  John 
Thompson,  which  cannot  be  used  as  evidence 
to  prove  bis  authority  as  agent.  But  it  apA 
pears  from  the  bond  and  mortgage  that  the  \ 
principal  was  payable  "In  five  years"  from 
their  date,  and  it  would  seem  that  although 
the  payment  of  the  principal,  or  any  part  of 
it.  could  not  be  enforced  until  the  expiration 
of  the  Ave  years,  still  it  was  at  the  option  of 
the  mortgagor  to  pay  it  at  any  time  within 
such  period.  Thedeflnltionof  "in"  by  Web- 
ster Is  "within;  inside  of;"  and  with  such 
meaning  the  preposition  is  commonly  and 
generally  used.  When  the  bond  reads  that 
the  8800  is  to  be  paid  "in  five  years,"  the  hat- 
oral  acceptation  is  that  it  may  be  paid  inside 
of  the  five  years,  and  must  be  paid  at  the  end  , 
thereof.  But  this  would  not  warrant  the  ; 
payment  in  installments  without  Post's  oon-; 
sent.  ' 

Independently,  however,  of  the  question 
whether  the  principal,  or  any  part  of  it,  was 
due  before  June  1, 1882,  we  are  satisfied  that 
George  F.  Anderson  was  held  out  to  the  pnbllc 
in  Michigan  by  Post  as  his  general  agent  to 
transact  any  and  all  business  pertaining  to 
the  loans  in  Michigan,  and  that  Olney  was 
justitied  in  making  the  pajments  to  falm. 
The  evidence  is  overwhelming  that,  for  a  pe- 
riod from  the  inception  of  this  mortgage  op 
to  1881,  Anderson  was  the  acknowledged 
agent  of  Post  in  his  loans,  and  in  the  coUeo- 
tion  and  payment  of  interest  and  principal 
upon  them;  and  that  Anderson  had  general 
authority  to  transact  business  as  to  the  bonds 
and  mortgi^ies  taken  in  Micbigan,  as  shown 
by  the  statements  of  Post  to  a  number  of  per- 
sons who  had  given  such  secoritles  fox  loans 
made  by  him,  and  also  by  two  letters  written 
by  Post  to  such  persons.  As  Thompson  tes- 
tified, we  think  Fost  gave  the  parties  loaning 
money  from  him  to  understand  that  Ander- 
son was  hb  agent,  and  that  any  business  that 
they  might  have  to  transact  on  account  of 
their  mortgages  shonld  be  done  with  Ander- 
son. It  way  be,  as  between  Fost  and  An- 
derson, that  it  was  understood  that  Ander^ 
son  should  not  receive  any  of  the  prindpal 
sums  of  said  loans  without  first  obtaining 
his  consent,  but  that  cannot  alter  the  situa- 
tion. 01n(7  had  a  right,  under  the  circum- 
stances, to  deal  wi^  Anderson  In  the  rela- 
tion that  he  was  held  out  by  Fost  to  the  pub- 
lic, to-wit,  as  a  general  agent,  authorized  to 
receive  principal  and  interest  at  any  time 
upon  the  mortgage.  Andovon,  at  the  time  of 
the  ^Ing  of  the  proofs,  was  absent,  and  sup- 
posed to  be  in  some  prison  In  England,  aiul 
his  testbnony  was  not  obtained. 
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We  tMnk  the  decree  was  rlgbt,  and '  It  will 
be  affirmed  in  both  easea,  with  ooata. 

SHEBWOODt  0.  J.,  and  COAMTLtS,  J.,  con- 

enrred. 

GAUFBBLLt  J.  I  concar  In  all  bnt  the 
eonstruotlon  of  the  terms  of  the  note,  on 
wbich  I  reserve  my  opinion,  aa  payments 
were  so  aooepted  aa  to  make  it  Immalerial. 


Stoinski  et  ux.  v.  Fulte  et  al. 
(Supreme  Court  of  JflcMffon.  Not.  l,  1889.) 
EnOTMBMT— PABVm— XmaHOB. 

1.  In  ejectment  against  one  of  two  brotherB,' 
wbo,  plalntiif  testifles,  are  morriad,  and  live  in  one 
hooae  on  tbe  land  In  dispute,  as  plBiDtiff  knew  be- 
fore salt  was  broueht,  where  pi^ttfl's  attorney 
states  that  no  further  teatlmony  will  ohanra  the 
facts  already  shown,  and  states  that  plaintiff  has 
not  rested,  bnt  doss  not  offer  to  prove  anything 
more,  (w  say  that  he  can  do  so,  a  charge  to  the  jury  to 
find  for  the  defendant  is  not  error. 

2.  In  eieAmeot,  where  plaintiff  has  prodnoed 
U  proof  of  his  title  an  exeoQtory  oontrsict  of  pur- 
ofaase,  nothing  l>eiDg  offered  to  show  title  in  tbe 
alleged  vendor,  or  the  location  or  size  of  the  lot, 
parol  evidence  aa  to  its  size  Is  properly  ezcladed. 

Error  to  circuit  court,  Wayne  county. 

EJectnient  by  Joaepb  and  Mary  Stoinski 
against  Anton  Fulte  and  Joseph  Dwlltoky. 
Terdict  and  jadgment  for  defendant.  Hatn- 
tiffs  briog  error. 

M.  B,  Jtrettenbaeh^  for  appellants.  Edgar 
Weeks  and  D.  F,  Bltdden,  for  appellees. 

Campbell,  J.  FlalntlfTs  bronght  eject- 
ment for  what  tbey  claimed  to  be  a  strip  five 
feet  wide,  belonging  to  the  west  p»rt  of  lot 
1,  of  outlot  188,  of  the  Rivard  farm,  In 
Detroit,  bordering  on  the  Louis  Moran  farm. 
The  court  properly  allowed  an  amendment 
of  tbe  served  copy  of  ttie  declaration  wtilcb 
mnde  It  correspond  with  the  original  on  file, 
and  which  could  not  have  misled  defendants. 
Plaintiff  testified  he  purchased  lut  1  InTait's 
subdivision  of  tliat  part  of  outlot  188  of  tbe 
Rivard  farm  lying  north  of  Fi-emont  street. 
He  produced  his  title,  wlitch  was  an  execu- 
tory contract  from  William  Tait.  dated  June 
1.  1886,  providing  for  Its  purchHse  for  9500 
and  interest,  in  eight  half-yearly  payments, 
and  for  a  conveyance  with  mortgage  l»ack  on 
the  completion  of  a  house  therein  described. 
Ko  deed  was  shown  from  Tait.  Nothing 
was  offered  to  show  title  In  Talt,  or  to  show 
where  lot  1  was,  or  what  were  its  dimensions. 
An  attempt  to  have  plMintiff  swear  to  the  size 
of  his  lot  by  parol,  and  without  reference  to 
Tait's  plan,  was  properly  shut  out.  Plaintiff 
testified  that  John  Derlitzke  lived  next  to 
tiira,  and  that  Joseph  Berlitzlce  also  lived 
with  John,  He  testiQed  that  the  declaration 
was  served  on  John,  and  not  on  Joseph. 
Joseph  defends  the  case.  Plaintiffs'  counsel, 
in  one  of  the  rather  confused  discussions, 
stated  that  the  question  was  whether  an 
amendment  should  not  be  made  substituting 
John  for  Joseph  as  defendant.   JHo  ruling 


seems  to  have  been  nslied  or  made.  On  orosft- 
examination,  it  appeared  that  John  was  mar- 
ried aad  lived  on  the  premises  with  his  wifcb 
as  his  home,  and  that  Joseph  was  also  mar- 
ried, and  lived  with  bis  wife  In  tbe  same 
house;  and  that  plaintiff  knew  this  when  suit 
was  commenced;  and  that  the  premises  on 
which  they  lived  were  worth  8700  or  «800. 
Ko  further  testimony  was  offered.  TJpaa  a 
suggestion  from  the  court  that  under  plain- 
tiff's cas^  as  presented,  there  could  be  no  re- 
covery, ooansel  said  be  had  not  yet  rested; 
and,  on  the  further  claim  of  plaintiffs'  coua> 
sel  that  no  further  testimony  would  change 
the  faots  already  shown  by  plaintiff,  Mr. 
Prentis  said  that  was  all  he  bad  to  say,  Tbe 
oonrt  said  he  did  not  see  how  plaintiff  could 
recover,  under  the  testimony  given,  and 
chai^^ed  the  jury  to  And  for  defendants.  Mr. 
Breitenbach  said  they  bad  not  rested,  bnt 
made  no  offer  to  prove  anything  more,  and 
did  not  state  he  could  do  so.  The  jury  found 
for  defendants.  It  waa  the  plaintiff's  first 
duty  to  prove  a  title,  and  identify  his  land. 
This  was  not  done,  and  there  was  no  offer  to 
do  so,  or  statement  that  it  could  or  would  be 
done.  Bnt,  having  affirmatively  proved  that 
both  John  and  Joseph  Derlitzke,  and  their 
wives,  occupied  the  property  in  question,  it 
is  manifest  that  plaintiff  could  not  amend  so 
88  to  bring  In  John  and  put  out  Joseph  from 
the  record,  without  new  pleading  and  appear* 
ance  by  John,  who  was  not  before  the  court. 
But  it  is  aiso  plain  that  the  case  waa  defective 
without  having  both  of  them  impleaded,  and, 
according  to  plaintlfb*  testimony,  their  wives 
were  eqiialty  necessary  parties.  It  was  there- 
fore impoBsible  that  plaintiff  could  recover  at 
all  on  the  record,  or  any  amendment  that 
conld  be  granted  during  a  trial;  and  the 
court  pn^riy  ao  ruled.  The  judgment 
must  be  affirmed,  with  costs  of  both  courts, 
and  the  record  remanded,  under  the  statute!. 
The  other  Justioes  concurred. 


Weisb  et  al.  v.  BtOH  et  ah 
{Supreme  Court      illcMgan.   Kov.  1,  1889.) 

SXBOOTOBS— L>1,8M— FaILUBB  TO  BSPAIB. 

In  an  action  for  damages  rMoltbtg  from  a 
leakr  roof  fa  tbe  bnlldlag  rented  of  the  ddbndauta, 
as  executors  and  trustees  of  aa  estate,  the  declara- 
tion ^eglng,  In  one  count,  false  representations  aa 
to  the  condition  of  the  roof,  and,  in  another,  mis- 
leading representaUoDs  as  to  tne  repairs,  and  a 
f^ure  to  make  them  properly,  It  is  necessary  to 
show  tbe  oonteota  of  the  will,  and  what  anthority 
it  gave  tbe  defendants  in  their  offlt^  capacity. 

Error  to  circuit  court,  Wayne  county; 
Cornelius  J.  Reillt,  Jndge. 

Trespass  on  the  case,  by  Charles  Weise  and 
Charles  Reese  against  Charles  A.  Rlcli  and 
Sylvester  L.  Rich,  executors  and  trustees  of 
the  estate  of  Cosmos  T>,  Widman,  deceased. 
Judgment  for  plaintiffs.  Defendants  bring 
error. 

QorlUe,  Andrus  A  Leete,  fw  ^pslianta. 
John  A .  MeTjennan,  (CAo* .  FUnoen,  ot  coun- 
sel,) for  appellees. 
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Cahpbeli.,  J.  This  suit  was  brought 
against  defendants  for  damages  arising  to 
the  goods  of  plnlntlffs  by  reason  of  alleged 
leakage  from  the  roof  of  their  store*  rented 
from  defendants,  during  a  great  storm  in 
August,  1888.  Several  errors  are  assigned, 
partly  on  the  state  of  the  record,  and  partly 
on  rulings  at  the  trial.  The  jury  found  a 
verdict  for  $1,000,  which  does  not  appear  to 
be  founded,  on  any  precise  testimony.  We 
shall  not  8nd  it  necessary  to  consider  many  of 
the  assignments  of  error.  Inasmuch  as  there 
are  some  which  lie  at  the  foundation  of  the 
CHse.  The  declaration  in  the  first  two  counts 
sets  out  a  leasing  of  the  premises  in  Novem- 
ber, 1887,  upon  the  alleged  false  Inducement 
that  the  building  was  In  good  repair,  where- 
as the  roof  was  leaky,  and  on  or  about  August 
3.  1888,  the  goods  were  damaged  by  water 
caused  thereby.  The  third  and  fourth  counts 
set  up  no  representations  in  advance,  but 
aver  the  leasintr*  and  the  bad  state  of  thereof; 
and  iillfge,  in  difFerent  ways,  the  undertaking 
by  defendants  to  repHir,  and  their  failure  to 
do  so  properly,  and  thedr  misleading  repre- 
sentations to  the  effect  that  it  was  properly 
done.  Upon  the  trial,  an  attempt  was  made, 
and  allowed,  to  prove  by  parol  their  character 
of  execulors  and  trustees,  and  their  discharge 
as  executors.  This  was  excepted  to.  There 
was,  however,  no  attempt  to  prove  the  con- 
tents of  the  willt  or  what  authority  it  gave 
defendants  fn  either  capacity.  There  was  no 
testimony  of  any  joint  action  or  representa- 
tion by  more  than  one  of  the  defendants  at 
any  time. 

The  court,  against  objection,  allowed  the 
declaration  to  be  amended  by  striking  out 
the  word  "executor,"  and  leaving  defendants 
charged  as  trustees.  Whether  such  an 
amendment,  which  might  have  changed  the 
character  of  the  litigation,  could  be  allowed 
OD  trial,  may  be  doubted.  The  court  below 
intimated  a  doubt  whether  it  appeared  they 
were  not  ptilt  executors;  and  It  is  evident 
that,  if  one  character  was  succeeded  by  the 
other,  the  powers  of  the  two  officers  could 
not  be  presumed  identical.  The  suit  fs  not 
brought  against  defendants  personally,  but 
officially.  There  is  no  legal  theory  on  which 
either  executors  or  trustees  can  presumably 
bind  their  estate  by  a  Bve-years  &ase,  or  by 
verbal  representations  concerning  the  condi- 
tlon  of  the  estate,  resulting  in  unliquidated 
damages  to  a  large  amount.  Without  evi- 
dence of  the  precise  character  of  the  powers 
granted  by  the  will  to  executors  or  trustees, 
there  was  nothing  to  found  an  action;  and 
this  could  not  be  shown  by  parol,  and  was  not 
shown  at  all.  In  the  absence  of  any  such  ev- 
idence, it  could  not  be  known  bow  far,  if  at 
all,  one  the  defendants  could  bind  the 
other,  personally  or  officially.  These  objec- 
tions, therefore,  were  not  formal  ortechnicai, 
but  easeDtlal;  and,  without  a  showing  of 
what  was  not  attempted  to  be  shown,  no  ease 
could  be  made  out  Whether  the  declaration 
would  have  sufflced  bad  the  proofs  been  full 
need  not  be  considered.  The  bearing  of  much 


of  the  testimony  might  have  been  changed  hf 
a  different  showing  on  the  primary  facls.  and 
we  do  not  care  to  pass  on  questions  which  are 
possibly  not  essential.  We  are  not  to  be  re- 
garded as  overruling'  the  assignments  not 
noticed.  Judgment  must  be  reversed,  with 
ooatt.  and  a  new  trial  onlwed.  The  other 
Joatices  oonenrred. 


Ward  o.  Doanb  et  aZ. 
Ouprtme  Court  cf  JffcMdon.  Nov.  1, 1888L) 
BoBiKux  Oat  Kotbb— IropBSMgiOT— Bvi- 

DSKOB. 

1.  In  an  action  by  the  indorsee  of  a  Bobemtso 
oat  note,  whose  agent  baa  testified  that  be  had  read 
of  the  Bobemlaa  oat  note  scheme,  it  Is  error,  in  re- 
sponse to  inquiry  from  tbe  jury,  to  Instruct  tbem 
tbat  the  simple  fact  that  the  note  was  given  for 
Bohemian  oats  was  not  snflkdeat  to  cany  notice  of 
the  iUevality  of  tbe  note. 

2.  wbere  there  is  testimony  tenffing  to  show 
that  plaintiff's  agent  knew  of  the  character  of  tbe 
note  in  salt  before  he  parchai>ed  it  for  his  firm,  It 
Is  proper  to  aakwhathw  lie  knew  fhi^  other  noiai^ 
presented  to  Um  beftne  the  note  in  suit,  ware  Bo- 
hemian oat  notes. 

8.  Tbe  Indorsee  of  a  note  void  as  against  pnbUo 
policy  cannot  reoover  of  uie  Indorser,  if  he  tiad 
knowledge  of  the  oharaoter  of  the  note  at  Uie  Ume 
of  tbe  purobase. 

4.  Id  an  action  by  a  firm,  as  indorsee  of  a  note 
Ttrid  between  the  original  parties,  where  only  two 
members  of  the  flrm  had  uiy  part  in  the  parobastk 
or  knew  anything  about  it)  the  presumptun  is  Uisi 
tbe  rest  of  the  firm  were  Ignorant  of  the  oonsidei^ 
ation. 

Error  to  circuit  court,  Qratlot  county; 
Henbt  Hart,  Judge. 

Action  upon  a  promissory  note  by  Gerrit 
S.  Ward  against  John  W.  I>oane  and  John 
£.  Parkinson.  Judgment  for  plaintlfl.  De- 
fendants bring  error. 

C.  J.  Wittett,  and  7.  W,  Whitnesf,  tor  ap- 
pellant Doane.  Qto.  P»  Stone,  for  defend- 
ant Parkinson.  /afn««£.C2arft.  for  appellee. 

Mossb,  J.  This  controversy  grows  out  of 
an  attempt  to  collect  a  Bohemian  oat  note 
now  owned  by  the  Brm  of  W.  S.  Turok  St 
Co.,  said  firm  consisting  of  Oerrit  S.  Ward, 
William  S.  Turck,  Amml  W.  Wright.  Charles 
E.  Webster,  and  Joseph  H.  Swver.  Tbe 
plaintiff  is  tbe  collecting  agent  of  the  Brm, 
and  sues  as  such;  the  note  being  indorsed 
over  to  bim  for  collection.  The  note  bears 
date  of  September  25, 1885,  payable  15  months 
after  date  to  J.  £.  Parkinson  or  bearer,  and 
is  for  the  sum  of  $500.  with  interest  at  7  pw 
cent,  after  January  1.  1886.  The  note  was 
executed  at  Forest  Hill,  Gratiot  county,  by 
the  defendant  Doane,  and  delivered  by  him 
to  the  payee,  the  defendant  Parkinson,  who 
indorsed  it  in  blank,  and  transferred  it  to  W, 
3.  Turck  &  Co.,  before  due,  on  January  21, 
1886,  for  6450.  Tbe  usual  bond  was  given 
to  Doane  at  the  time  of  the  making  of  tbe 
note,  and  the  illegality  of  the  note  between 
tbe  original  parties  thereto  was  recognized  on 
the  trUl.  under  the  fbrmer  rulings  of  this 
court.  The  only  issne  was  tbs  good  fidtb  of 
the  plaintifl^B  firm  In  Its  purobue.  Ward 
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taBtlfM  that  lie  was  the  cashier  of  the  flirn, 
and  the  one  who  purchased  the  note*  and  was 
not  informed  by  any  one,  inerious  to  its  par- 
chase,  as  to  the  eonslderatlon  of  It.  and  had 
no  knowledge  ei  whet  It  was  ffiven  fw;  that 
when  it  was  flzst  presented  to  him  he  refused 
to  bay  it,  and  referred  Parkinson  to  Tun^. 
I^klnson  went  in,  and  had  some  oonversa- 
Uon  with  Turck.  After  Parkinson  went 
away*  Turck  told  Ward,  if  Parkinson  brought 
the  note  In,  to  give  blm  9450  for  it.  Turck 
testifies  that  Parkinson  came  into  the  back 
office,  to  see  lilm.  Ho  one  else  was  present. 
FarkfDSon  wanted -to  sell  the  note.  Turck 
saa  the  note  ought  to  be  good,  with  Parkin- 
son's  indorsement.  Parkinson  said:  "It  is 
on  long  time,  and  Ward  will  not  take  It." 
Turck  said:  "We  don't  want  to  handle  any 
long'time  notes  In  the  bank.  It  is  not  busi- 
ness for  bankers  to  handle  long-time  notes. " 
Parkinson  replied  that  it  would  be  quite  an. 
accommodation  to  him;  and  Turck  finally 
told  him  that  he  would  take  it,  but  he  could 
give  only  •450  for  It.  None  of  the  rest  of 
the  firm  had  anything  to  say  or  do  about  the 
buying  of  this  note.  A  few  days  thereafter, 
Turck  went  south,  and  did  not  return  until 
the  middle  of  April,  1886.  He  did  not  learn 
that  Ward  had  taken  the  note  until  he  came 
back.  He  testifies  he  did  not  know  what  the 
note  was  given  for  until  after  his  return. 
He  further  testified,  on  cross-examlnaLion, 
thiit  he  knew  before  this  note  whs  pur> 
chased  something  about  Bohemian  oat  notes; 
had  read  about  the  scheme,  and  knew  that 
some  farmers  were  getting  into  it.  Parkin- 
son testified,  for  the  defense,  that  his  recol- 
lection was  that  he  told  Turck,  in  his  conver- 
sation with  him  in  the  bank,  what  the  note 
was  given  for.  and  showed  it  to  him,  and 
that,  before  or  at  the  time  he  presented  the 
note  to  Ward,  Ward  told  him  that  he  had  ad- 
vised the  firm  not  to  buv  any  Bohemian  oat 
notes.  Does  not  remember  whether  or  not 
he  told  Ward  what  the  note  was  given  for. 
On  cross-examination,  he  said  that  his  recol- 
lection was  poor.  He  had  had  trouble  with 
Ilia  head.  That  he  could  not  be  positive  that 
he  had  this  conversation,  In  which  he  told 
Turck  that  the  note  was  given  for  Iteheraian 
oats,  before  or  after  he  negotiated  tbe  note  to 
Ward;  and  further  said:  "It  ^tways  looked 
to  ine  as  though  it  was  before,  but  I  wouldn't 
make  it  certain.  Qiteation.  Tou  wouldn't 
make  it  positivs?  Annoer.  Ko,  sir;  but  I 
lean  to  the  opinion  that  It  was  befora" 
Torek  and  Ward  both  deny  the  testimony  of 
Parkinson,  that  he  said  anything  to  them,  or 
they  to  him,  about  this  being  a  note  for  Bo- 
hemian oats,  or  anything  in  relHtion  to  Bo- 
hemian oat  notes,  before  the  purchase  of  tbe 
note  in  suit.  There  was  testimony  of  other 
persons — ^farmers  who  had  given  notes  for 
this  hind  of  oats  —to  the  efifect  that  Ward 
had  told  them  after  tbe  purchase  of  these 
notes,  and  while  he  was  urging  the  payment 
of  them,  that  he  advised  his  folks  not  to  have 
anything  to  do  with  Bohemian  oat  notes,  and 
one  Hr.  Bing  testified  that  while  talking  with 


him  abont  a  note  of  Blng*a,  whlofa  W.  S. 
Tnrck  ft  Co.  held,  he  asked  Ward  if,  when 
he  bought  these  notea,  freferrtng  to  all  the 
Bobeouan  oat  notes  the  Ann  held,)  he  did  not 
know  all  about  them,  and  Ward  replied  that 
he  did.  These  conversations  were  denied  by 
Ward,  who  testified  that  he  told  Ring  that  if 
he  bad  known  there  would  have  been  any 
trouble  oonnected  with  these  notes  he  would 
not  have  bought  them.  The  Jury  found  a 
verdict  for  the  plaintiff  for  tbe  full  face  at 
the  note  and  intorest. 

Pour  errors  are  claimed  to  have  been  made 
by  the  circuit  Jndge  in  the  trial  of  this  cass: 

First,  It  is  contended  that  the  defendants 
were  not  permitted  to  go  as  fully  as  they  de. 
sired  into  the  question  of  the  witness  Turck*s 
general  information  or  knowledge  of  Bohe- 
mian oat  transactions,  and  of  the  considera- 
tion of  other  Bohemian  oat  notes  discounted 
by  him.  We  think  the  defendants  were  en- 
titled, on  eross-examlnation,  to  ask  the  wit- 
ness any  proper  question  touching  bis 
knowledge,  before  or  at  the  time  of  the  pur- 
chase of  the  note  in  suit,  of  Bohemian  oat 
notes  in  general,  or  as  to  his  information  or 
knowledge  specially  in  regard  to  any  Bohe- 
mian oat  note  which  had  come  Into  his  hands 
or  to  his  attention.  It  is  a  fact  of  which 
courts  may  take  knowledge  tbst  notea  known 
as  "Bohemian  Oat  Notes"  are  all  obtained 
and  given  upon  a  scheme  or  arrangement 
similar  one  to  tbe  other,  and  void,  as  against 
public  policy,  between  the  maker  and  payee, 
or  any  other  person  having  knowledge  or  in- 
formation of  the  scheme  upon  which  they 
are  based,  and  by  wbicli  they  are  procured. 
There  was  testimony  in  the  case  tending  to 
show  that  Turck  knew  this  note  whs  a 
Bohemian  oat  note  before  his  firm  purchased 
It.  If  this  testimony  were  true,  his  knowl- 
edge of  Bohemian  oat  notes  In  general  and 
in  particular  was  material.  We  are  not  pr^ 
pared  tossy  from  tbe  record  that  the  defend- 
ants were  denied  the  privilege  of  a  full  in- 
vestigation of  the  witness'  knowledge  in  this 
respect.  In  connection  with  his  testimony 
tha^  he  knew  some  farmers  were  getting  in- 
to this  Bohemiam  oat  note  scheme,  he  was 
asked  the  following  question.  **Do  yon 
swear  that  you  didn't  know  that  these  notes, 
and  the  consideration  of  them,  was  Bohemian 
oat  business?"  It  was  ruled  out.  the  court 
Baying:  "  I  don't  see  tbe  materiality  of  any 
other  notes  than  the  one  in  question."  If  It 
was  desired  by  this  question  to  show  that 
Turck  knew  that  the  consideration  of  other 
notes  that  he  had  purchased,  or  that  had  been 
presented  to  him  before  he  bought  the  note  In 
suit,  were  for  Bohemian  oats,  the  defendant 
was  entitled  to  tbe  testimony;  but  if  the 
notes  were  so  presented  or  purchased  after- 
wards, it  was  immaterial.  What  be  knew  or 
learned  about  Bohemian  oat  notes  after  he 
bought  this  note  whs  of  no  consequence. 

The  s$oond  error  assigned  Is  that  the  court 
erred  in  not  instructing  the  jury  that  the 
burden  rested  on  tbe  plaintiff  to  show  that  no 
member  of  the  firm  of  W.  S.  Torek  &  Go? 
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had  knowledge  of  the  consideration  of  this 
note  before  or  at  the  time  it  was  parchased 
bysaid  firm.  Tarck  and  Ward  being  shown 
to  be  the  onlf  members  of  the  firm  ta&ng  an^ 
part  in  the  parcliase  of  this  note,  and  the 
only  ones  shown  to  know  anj'tbing  about  Its 
purchase  until  after  It  was  bought,  the  pre- 
sumption would  obtain,  we  think,  in  the  ab< 
aence  of  any  proof  to  the  contrary,  that  they 
viere  ignorant  of  its  consideration. 

Third.  The  court  instructed  the  jury  that 
Parkinson  could  not  be  held  upon  the  notein 
this  suit,  unless  Doane  was  also  found  liable. 
It  is  claimed  that  this  was  of  injury  to  Doaue, 
as  the  jury  might  think  it  unjust  that  Park- 
inson, who  received'$450  for  this  note,  should 
avoid  liability,  and  therefore  be  influenced  to 
hold  Doane,  so  that  Parkinson  might  not  es- 
cape. It  is  also  contended  tb»t  Parkinson's 
indorsement  was  a  new  and  independent 
contract,  not  subject  to  the  equities  of 
Doane.  As  a  general  rule,  an  indorser, 
knowing  that  a  note  is  not  genuine,  or  that 
It  is  Invalid,  when  he  disposes  of  it.  by  rea- 
son of  such  indorsement,  is  held  liable  upon 
his  indorsement  for  the  full  face  value  of  the 
note,  and  to  have  guarantied  its  valiiiity 
thereby;  and  this  rule  Is  a  just  and  equitable 
one.  But  in  the  present  case  we  think  the 
court  was  rieht.  This  note  was  defended  by 
Duane  on  the  ground  that  it  was  a  Bohemian 
out  note,  anl  consequently  void  as  against 
public  policy,  between  Doane  and  Parkinson, 
tlie  maker  and  payee,  and  that  it  was  also 
void  in  the  hands  of  plaintiff,  because  tlie 
Arm  of  W.  S.  Turck  &  Go.  had  knowledge 
before  purchnse  of  the  fraudulent  and  illegal 
consideration  of  the  note.  Being  void  In  its 
inception,  and  a  contract  not  enforceable  by 
any  of  the  immediate  parties  to  it,  no  other 
person.having  knowledge  of  its  invalidity,  can 
enforce  it.  And,  if  the  Qrm  of  W.  S.  Turck 
&Go.  knew  that  it  was  a  Bohemian  oat  note 
when  they  purchased  it,  and  bought  it  of  ttie 
payee,  Parkinson,  then  public  policy  also  re- 
quires that  any  contract  hetween  them  and 
Parkinson,  the  object  and  purpose  of  which 
was  to  give  life  to  this  illegal  paper,  shall  be 
also  void,  upon  tlie  same  grounds  as  those 
which  destroyed  its  validity  at  its  inception. 
This  note  Is  void  as  to  all  parties  acquainted 
with  its  character,  (McNamara  v  Oargett, 
68  Mich.  454,  36  N.  W.  Rep.  218;)  and  no 
new  liability  can  be  created  upon  it;  not 
even  a  contract  of  indorsement  between  the 
payee  and  one  acquainted  with  its  fraudulent 
character.  For  instance,  if  all  of  the  $450 
had  not  been  paid  to  Parkinson  at  the  time  be 
delivered  this  note  to  Ward,  he  could  not 
have  recovered  from  W.  S.  Turck  &  Co.  tlie 
balance  of  the  price  agreed  to  be  paid  for  the 
note,  as  the  transfer  of  the  note  would  have 
furnished  no  consideration  for  the  agree- 
ment. Nor  can  W.  S.  Turck  &  Go.,  if  they 
had  knowledge  of  the  illegal  chanu;ter  of  this 
note,  recover  back  from  Parkinson.  In  any 
form  of  itction  or  upon  any  theory  of  the  law , 
tbet^'A  they  have  paid  him.  Both  parties, 
ff  £  Turck  A  Co.  and  Parkinson,  in  such 


case  were  engaged  in  a  transaction  against 
puUic  policy,  and  therefore  void ;  and  the  law 
will  leave  each  of  them  where  they  have 
placed  themselves,  without  redress.  The 
benefits  and  burdens  growing  out  of  the  ille- 
gal business  can  not  he  disturbed  or  equalized. 
The  law  wlU  have  nothing  to  do  with  Uie 
transaction  in  any  way,  except  to  declare  it 
void. 

The  fourth  assignment  of  error  relates  to 
the  charge  of  the  circuit  ju^e  as  to  the  ef- 
fect the  knowledge  on  the  part  of  W.  S.  Turck 
&  Co.  that  this  note  was  given  for  Bohemian 
oats  would  have  upon  the  plaintiffs  right  to 
recover.  The  court  stated  in  the  general  in- 
structions, in  speaking  of  notice  to  the  pur- 
chaser: "The  knowledge  or  notice  the  pur- 
chaser should  have  must  be  of  such  facts  as 
will  bring  to  their  notice  and  knowledge  that 
it  was  an  illegal  and  fraudulent  transaction. 
Perhaps,  before  these  transactions  became  so 
notorious  and  generally  understood  that  a 
note  given  for  the  purchase  of  Bohemian 
onts  was  connected  with  an  illegal  transac- 
tion, the  same  knowledge  would  not  carry 
with  it  notice  of  its  illegality,  at  least,  would 
not  be  as  likely  to  carry  such  notice  as  after 
their  character  became  so  notorious  that  every 
one  may  be  presumed  to  know  something  of 
the  contracts  that  accompanied  the  giving  of 
the  notes.  It  Is  not  the  fact  that  Bohemian 
oats  enter  into  the  transaction  alone  that 
makes  the  note  Illegal,  for  these  oats  may  be 
subject  to  sale,  the  same  as  any  other  grain ;  but 
It  is  the  character  of  the  contract  that  is  made 
in  connection  with  the  sale  of  these  oats, 
namely,  the  fictitious  price  and  giving  a  con- 
tract or  bargain  back  to  sell  to  others  double 
the  amount  of  grain  at  such  fictitious  price, 
that  constitutes  the  illegali^."  This  was  all 
that  was  said  in  relation  to  this  subject  be* 
fore  the  jury  retired  to  deliberate  upon  their 
verdict.  The  court  had  properly  instructed 
the  jury  that,  if  they  believed  the  testimony 
of  the  defendant  Doane.  the  note  was  fraud- 
ulent and  void,  as  between  him  and  Parkin- 
son; and  that,  if  plainti£f*s  firm  had  notice  or 
knowledge  before  purchase  of  ita  ill^ality, 
he  could  not  recover;  and  that  the  burden  of 
proof  was  upon  plaintiffs  to  show  that  they 
did  not  have  such  knowledge  or  notice.  But, 
in  regard  to  ^ch  firm's  knowledge  that  the 
note  was  given  for  Bohemian  oats,  the  above 
excerpt  contains  all  of  the  court's  remarks 
thereon.  After  the  jury  had  been  out  for  some 
time  they  returned  into  court,  and  the  fore- 
man said:  "We  don't  agree  in  regard  to  the 
bank  knowing  whether  that  was  a  Bohemian 
oat  note  or  not."  The  court  then  read  over 
that  part  of  his  charge  bearing  on  this  ques- 
tion. The  following  colloquy  between  the 
court  aud  jury  then  took  place:  "foreman. 
Didn't  you  say  in  your  chaise  that  if  this  jury 
Qnd  that  the  plaintifl^ — this  banking  firm— 
knew  that  that  was  a  Bohemian  oat  note  when 
they  bonght  it,  the  noto  would  be  void?  Was 
there  not  souietbing  like  that  In  your  charge. 
— and  they  could  not  recover.  The  CoarU 
Not  in  tliat  language.   I  don't  think  yoa 
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could  have  undentood  what  I  just  read. 
Foreman.  I  understood  that  part  very  welU 
The  Court  It  you  Bnd  that  the  bank  knew 
at  the  time  the  note  was  given  the  facts  which 
constituted* — at  the  time  they  purchased  the 
note,  if  they  knew  the  facts  that  made  the 
note  illegal;  knew  the  terms  of  the  contract 
that  constituted  the  illegal  part;  that  made 
ttie  note  illegal, — the  bank  couldn't  recover. 
Foreman.  I  understood  you  in  your  charge 
to  say,  if  the  Jury  Bnd  that  the  plaintiff  knew 
of  that  being  a  Bohemian  oat  note,  they 
couldn't  recover.  T/u  Court.  You  perhaps 
misunderstood  me.  The  simple  fact  of 
knowledge  that  a  note  was  given  for  Bohe- 
mian oats  would  not  carry  with  it  notice  of 
its  iUegnlity."  We  think  the  court  erred  in 
the  statement  to  the  jury  under  the  testi- 
mony— especially  that  of  Tnrck— in  this  case, 
that  the  simple  fact  of  knowledge  that  a  note 
was  given  for  Bohemian  oats  would  not  be 
notice  of  its  illegality.  As  an  abstract  ques- 
tion  of  law,  perhaps,  or  as  applied  to  some 
cases,  this  instruction  miglit  he  correct;  but 
as  applied  to  the  case  at  bar.  it  was  wrong. 
W.  S.  Turck  testifled  that  he  bad  reai)  of  this 
Bohemian  oat  note  scheme  and  knew  that 
some  farmers  were  getting  into  it.  In  tlie 
absence  of  any  denial  on  hia  part  that  the 
scheme  which  he  had  read  and  heard  of  was 
a  fraudulent  one,  the  jury  hud  the  right  to 
presume,  as  did  also  the  court,  that  the 
scheme  he  was  acquainted  with  was  the  same 
old  fraud  with  which  the  whole  state  is  now 
familiar.  The  jury  should  have  been  plainly 
told,  in  view  of  Turck^s  testimony,  that  if 
they  found  that  Ward  or  Turck  knew  this 
note  was  given  fur  Bohemian  oats,  or  were 
so  informed  before  the  purchase  of  it,  the 
plaintiff  could  not  recover,  and  the  verdict 
musi  be  for  the  defendants.  By  reason  of 
the  errors  above  noticed  the  judgment  of  the 
court  below  roust  be  set  aside  and  a  new  trial 
granted,  witb  oosts  of  this  court  to  defend- 
ants. 

CuAXPLiHt  Campbbt.t^  snd  Long,  JJ., 
concurred. 

Sherwood,  0.  J.  1  agree  with  my  breth- 
ren in  this  case,  that  notes  procured  as  this 
was  are  void  on  the  ground  of  public  policy. 
The  Iransaction  out  of  which  it  grew,  and 
which  constitutes  its  only  consideration,  is 
now  made  a  crime  by  statote.  The  defense 
urged  goes  to  the  very  essence  of  the  paper, 
and  renders  it  void,  and  should  be  held  to  pre- 
vent any  one  from  acquiring  a  legal  title 
thereto,  or  any  right  to  enforce  it.  The  man- 
ner of  obtaining  it  should  be  lield  a  species  of 
duress,  involving  a  degree  of  turpitude  scarce- 
ly less  dangerous  in  business  transactions 
tlian  tlial  of  forgery;  and  paper  obtained  as 
this  was  should  be  subjected  to  the  same  rules 
in  commercial  dealings.  In  no  other  way 
can  a  community  be  protected  against  the  ef- 
fect of  Buch  an  outrageous  swindle.  For  the 
reasons  I  have  statnl,  I  concur  in  the  re- 
versal. 


PsopLB  0.  Treat. 
iSupnma  Court  of  MiOiioan-  Nd7.  1,  ISSBi) 
CaiMiNAi.  Law— Rbkabkb  of  ComnsBx. 
A  itatament  by  the  prosecQtiog  attorn^,  tn 
hlfl  addrara  to  the  jury,  that  the  complolnlue  wit- 
neu  hadwhiBpered  to  him  that  counsel  for  the  de- 
fense bad  wanted  to  arrange  that  the  defendant 
plead  ffuiltr,  will  cause  a  reversal  of  the  convio- 
tioD,  though  the  court  then  rebukes  the  proeeout- 
ing  BtUimej,  and  afterwards  expresslj  charges 
the  jury  to  wholly  disregard  such  remarlc 

Error  to  circuit  court,  Barry  county; 
Fkank  a.  Hooker,  Judge. 

Information  against  Frank  Treat  for  un* 
lawfully  selling  liquor.  Verdict  tor  convic- 
tion.   The  defendant  brings  error. 

Smith  (£  Colgrove,  for  appellant.  O.  B, 
Van  Arman,  for  the  People. 

Chauplin,  J.  We  discover  but  one  error 
in  this  case,  and  that  is  of  such  a  serious 
nature  as  calls  for  a  reversal  of  the  convic- 
tion. Treat  was  informed  against  for  en- 
gaging in  the  business  of  selling  spirituous 
liquors  without  having  first  executed  and  de- 
livered the  bond  required  by  law.  He  was 
complained  of  by  one  Charles  W.  Smith,  the 
president  of  the  village  of  Nashville,  in  Barry 
county,  where  it  was  alleged  tlie  illegal  busi- 
ness was  carried  on.  He  was  defended  by 
Mr.  Smith,  otihe  law  firm  of  Smith  Sa  Col- 
grove,  of  Hastings.  After  Mr.  Smith  had 
addressed  the  jury  in  behalf  of  his  client,  the 
prosecuting  attorney  of  the  county  followed, 
and  in  his  closing  argument  the  record  dis- 
closes the  following  occurred:  Mr.  "Van  Ar- 
man, addressing  thejury.said:  '*  Judge  Smith 
said  to  you  that  Charles  Smith  is  an  honora- 
ble man,  and  that  a  bargain  could  not  be 
made  with  him.  That  is  true.  I  may  not  be 
permitted  to  make  the  statement,  but  Mr. 
Smith  whispered  In  my  ear,  [referring  to 
Charles  W.  Smith,]  <  That  statement  of  Mr. 
Smith  is  true,  as  he  wanted  to  have  Mr.  Treat 
plead  guilty  and  then  not  try  Dunham.' " 
Kespondent*s  counsel  took  exception  to  the 
remark.  The  court  thereupon  rebuked  the 
prosecuting  attorney,  and  told  him  that  he 
was  certainly  jeopardizing  the  people's  inter- 
est by  gomg  out  of  the  record;  and,  upon  the 
close  of  the  argument,  and  before  instructing 
the  jury  upon  the  merits  of  the  controversy, 
requesti'd  the  stenographer  to  read  the  r&- 
mark  made  by  the  prosecuting  attorney  in 
relation  to  what  Mr.  Smith  had  whispered  in 
his  ear,  and  then  said  to  the  jury:  "I  will 
piremise  my  ch;irge  by  an  allusion  to  this  mat- 
ter. It  is  a  fact  that  you  probably  know,  you 
are  here  to  try  this  case  upon  the  law  and  the 
evidence,  and  not  upon  stiitements  made  be- 
tween counsel.  Counsel  sometimes  make 
remarks  that  are  clearly  inadmissible  and 
unauthorized.  I  instruct  you  that  that  is 
one  of  that  character  which  is  to  he  disre* 
garded,  and  whatever  may  have  passed  be- 
tween him  and  Judge  Smith  upon  the  sut^ 
ject  is  not  proper  here,  and  could  not  be 
made  the  basis  of  a  verdict.  The  verdii-t  in 
the  case  Is  to  be  based  upon  the  evidence  of 
witnesses  and  not  those  things." 
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It  Is  thns  seen  that  the  drcnit  Jndge  did 
all  in  tiis  power  to  obviate  the  error  commit- 
ted by  the  proeeeaUng  attorney.  But  it  was 
impossible  for  him  to  eradicate  the  evil  effect 
of  such  statement  to  the  jury.  The  effect  of 
such  statement  was  to  influence  the  jury  to 
believe  not  only  that  Treat  was  guilty,  but  to 
destroy  entirely  the  force  of  the  argument 
which  his  counsel  had  made  in  his  favor,  and 
make  it  appear  that  he  was  rendering  bis 
dient  a  merely  perfunctory  service;  that 
while  he  was  urging  upon  the  jury  the  inno- 
cence of  his  client,  the  prisoner  at  the  bar,  he 
believed  him  to  be  guilty  of  the  offense 
eharged.  No  amount  of  caution  that  the 
jary  should  disregard  such  statement  could 
prevent  its  having  some  weight  i^th  them. 
As  a  statement  of  fact  it  could  not  have 
been  introduced  in  evidence  against  the  pris- 
oner, and,  as  made,  could  not  be  contradict- 
ed. It  was  admitted  upon  the  argument  that 
making  such  statoment  to  the  jury  was  ern>> 
neons.  We  have  no  way  of  ascertaining 
whether  it  was  cured  by  the  instrnctton  of 
the  oonrt  to  the  jury  to  disregard  it. 

For  this  error  the  conviction  must  be  set 
aside,  and  a  new  trial  ordered.  The  other 
justices  concurred. 


Bassbtt  «(  at.  V.  Buuxjoxta  ol. 
(Suprems  Court     'M^iS^an^  Kor.  1, 1889.) 
DSBDB— CoNSTROonoH— Kepuonaxt  RssBavATioir. 

Where  a  husband  qoitclaims  to  hli  wife  the 
farm  on  which  they  live,  with  the  reservation  that 
no  conveyance  shall  be  made  by  her  without  hia 
written  consent  or  bis  joinios,  and  tbat  ttie  title 
shall  revert  to  him  incase  of  ner  death,  and  from 
the  face  of  the  deed  and  the  surrounding  circum- 
Btanoes,  and  from  a  bill  of  sale  to  ber  of  tbe  farm* 
lag  utenatls,  and  the  fact  that  ha  oontlanea  antU 
her  death  to  oarry  on  the  farm  as  before,  It  Is  ap- 
parent that  it  was  not  tbe  Intent  to  pass  to  her  tbe 
absolute  fee,  the  reservation  will  not  be  considered 
repugnant,  and  therefore  void,  but  its  eSect  will 
be  to  Leave  the  title  to  tbe  sarvivor. 

£rrortocircaitcoart,Kentcounty;  Wnx- 
lAM  E.  Qrote.  Judge. 

Ejectment  by  Frederick  Bassett  and 
Charles  Beetnan,  heirs  at  law  of  Annette  Bud- 
long,  against  Aaron  Brewer,  administrator, 
and  Bertha  M.  Budlong,  devisee,  of  tbe  will 
of  William  Budlong.  Judgment  for  plain- 
tiffs.  Defendants  bring  error. 

Qodioin,  Adstt  A  I>un?iam,tor  appellants. 
MaJur  i£  Felkert  tot  appelleea. 

Chahflin,  J.  This  is  an  action  of  eject- 
ment to  recover  possession  of  the  E.  }  of  the 
S.  W.  fractional  J,  and  the  S.  W.  ^  of  the  S. 
W.  fractional  4,  of  section  18,  township  5  N., 
range  11  W.,  which  lands  plaintiffs  claim  in 
fee.  The  case  was  tried  before  the  court 
without  a  jury,  and  upon  request  of  the  par- 
ties the  court  made  a  written  finding  of  facts; 
from  which  it  appears  that  on  the  15th  day 
of  August,  1873,  one  William  Budlong  was 
the  owner  in  fee  of  the  premises,  and  resided 
thereon  with  his  wife,  Annette  Budlong. 
He  also  at  that  time  owned  considerable  per- 
sonal property.  He  had  no  children,  and  ou 


the  day  aforesaid  exeooted  and  ddlvered  to 
his  wife,  Annette,  a  qnltclaim  deed,  therein 
expressed  to  be  "for  the  love  I  have  for  her. 
as  my  wife,"  and  for  divers  other  reasons, 
and  for  the  consideration  of  $10,  by  which 
he  purported  to  convey  to  his  wife,  her  heirs 
and  assigns,  forever,  tht  premises  above  de- 
scribed. Following  the  habendum  dause  of 
the  deed  was  tbe  following  proviso:  ''Pro- 
vided, always,  and  this  indenture  is  made  (in 
all  respects)  upon  these  express  conditions 
and  reservations,  that  is  to  say:  First,  it  is 
reserved  that  said  party  of  the  second  part 
shall  not,  at  any  time  during  the  life-time  of 
the  said  party  of  the  first  part,  convey  to  any 
person  or  persuns,  by  deed,  mortgage,  or  oth- 
erwise, the  whole  or  any  part  of  the  said 
premises,  as  atMve  described,  without  the 
written  assent  of  the  snid  party  of  the  first 
part,  on  his  joining  in  snchconveyanoe;  and, 
seaondt  It  Is  further  reserved  that,  in  case  of 
tbe  decease  or  death  of  the  said  Annette  Bad- 
long,  party  of  the  second  part,  at  any  time 
before  the  decease  or  death  of  the  said  Will- 
iam H.  Budlong,  party  of  the  first  part,  then, 
in  auch  case,  and  upon  such  decease,  the  said 
premises  as  above  described,  with  all  and 
singular  hereditamenta  and  appurtenances 
thereunto  belonging,  or  in  any  way  apper^ 
taintng,  shall  forthwith,  upon  such  decease, 
revert  back  unto  the  said  William  H.  Bud- 
long, of  the  first  part,  and  to  his  assigns,  for- 
ever." As  originally  prepared,  the  above 
deed  contained  the  word  "heirs'*  before  the 
word  "assigns"  in  the  last  clause,  and.  upon 
its  being  read  over  to  Mr.  Budlong,  he  in- 
quired of  the  scrivener  who  would  be  bis 
heirs,  as  he  and  his  wife  had  no  children, 
and  was  told  that  his  brothers  and  sifters, 
nephews  and  nieces,  would  be  his  tielrs.  He 
thereupon  declared  that  he  did  not  want  any 
of  ttiem  to  have  any  of  his  property,  and 
asked  if  the  instrument  could  not  be  mnde 
so  as  not  to  mention  his  heirs,  and  was  told 
by  the  scrivener  that  he  ojuld  get  rid  of  it  by 
erasing  the  word  "heirs,"  and  Budlong  di- 
rected him  to  do  so,  which  was  done;  and 
the  instrument  was  thereupon  executed,  de- 
livered, and  was  arterwards  recorded  on  the 
27th  day  of  March,  1874.  Both  parties  con- 
tinued to  reside  upon  the  premises  unUl 
about  March  7,  1886,  at  which  time  Annette 
Budlong  died  intestate  as  to  said  real  estate, 
leaving  no  parent  or  child  surviving  her. 
Budlong  continued  thereafter  to  occupy  the 
premises  until  June  25,  1886,  when  he  died. 
Previous  to  his  death,  but  the  time  is  not 
steted.  he  madealast  will,  devising  said  lands 
to  Bertha  M.  Budlong.  her  heirs,  representa- 
tives, and  assigns,  forever,  which  will  was 
admitted  to  probate,and  the  defendant  Brewer 
was  appointed  administrator  with  the  will 
annexed,  who  took  possession  of  the  prem- 
ises, and  was  holding  the  same  at  the  com- 
mencement of  this  suit  The  plaintiff  Bas- 
sett is  a  brother,  and  plaintiff  Beeman  is  a 
nephew,  of  Annette  Budlong.  and  are  tlie 
only  surviving  next  of  kin  and  heirs  at  law 
of  her. 
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It  Ifl  found  as  a  fact  by  tbe  circalt  juAga 
that,  in  the  spring  of  1B85,  William  H.  Bud- 
long  stated  to  one  Qreeman  that  he  did  not 
own  a  dollar's  wortb  of  property  there,  and 
ttiat  the  property  was  all  his  wife's.  Tbe 
testimony  upon  which  this  finding  Is  band 
Is  not  returned  in  tlie  record,  and  tbe  clrcum- 
stances  and  occasion  Is  not  stated.  One  oth- 
er feet  was  found  the  court,  to-wtt:  That 
on  the  same  day  the  deed  was  exaented  a  bill 
of  sale  of  all  tbe  goods  and  chattds  which 
VilUam  H.  Budlong  then  owned  whs  exe- 
cated  to  Annette  Budlong.  The  considaa> 
Uon  was  stated  to  be  "the  natural  love  and 
affection  which  I  have  and  bear  to  my  wife, 
Annette  Budlong,  and  for  and  towards  the 
better  support  and  maintenance  of  her  aftpr 
my  decease,  and  for  divers  other  good  causes, 
and  valuable  oonslderatlona  to  me  thereunto 
spedaily  moving."  The  sale  was  made  sub- 
ject to  a  prorlso  therein  contained,  as  fol- 
lows:  "Provided,  always,  and  these  presents 
are  upon  this  special  trust  and  oonfldenoe, 
and  upon  this  express  condition,  tl»t  she, 
tbe  said  Annette  Budlong,  her  heirs.  CExeon- 
tins,  and  admlnistratois  and  assigns,  shall 
and  do  permit  and  suffer  me,  the  sidd  Will- 
iam H.  Budlong,  to  use,  keep,  and  enjoy  all 
and  Angular  tbe  said  goods  and  chattds  dur- 
ing my  natural  life,  without  paying  or  yield- 
ing for  the  same,  or  in  respect  thereof,  and 
not  otherwise;  and  from  and  after  my  de- 
cease she,  the  said  Annette  Budlong,  her 
heirs,  executors,  administrators,  or  assigns, 
shall  or  lawfully  may  have,  hold,  and  enjoy 
the  same,  and  every  part  and  parcel  tliereof , 
and  convert  the  same  to  her  or  their  own 
proper  use  and  behoof,  as  she  or  they  shall 
think  fit."  This  bill  of  sale  was  admitted  in 
evidence  against  the  objection  of  defendants* 
counsel,  and  constitutes  one  of  his  assign- 
ments of  error.  Tbe  circuit  court  found, 
as  conclusion  of  law  from  the  for^;oiag 
facts,  that  the  plaintiffs  were  entitled  to  re- 
cover. 

It  is  urged  on  the  part  of  the  plaintiffs 
that  tbe  deed  from  Budlong  to  his  wife  con- 
tains an  absolute  grant  of  the  real  estate 
therein  described  to  Annette  Budlong,  and  to 
her  heirs  and  assigns,  forever,— thus  convey- 
ing to  her  tbe  fee-simple  absolute;  and  that 
the  portion  of  tbe  deed  which  restricts  this 
absolute  conveyance  of  the  fee^iinple,  wheth- 
er it  be  called  a  "condition."  "reservation," 
or  " exception, "  being  repugnant  to  tlie 
granting  part  of  tbe  deed.  Is  null  and  void. 
There  are  many  authorities  to  be  found  in 
the  reports  of  decided  cases  which  support 
tbe  proposition;  but  we  apprehend  thai  It 
can  only  be  true  in  those  cases  where  the  re- 
pugnancy is  such  that  tbe  intention  of  the 
parties  cannot  be  ascertained  from  the  whole 
instrument,  or,  If  ascertained,  cannot  be  car- 
ried intoeffect  in  accordance  with  established 
principltRi  of  law.  Every  deed  or  contract  in 
writing  is  supposed  to  ^ress  tbe  intention 
of  the  parUes  executing  it,  and  when  the  ob- 
ject or  purpose  of  such  deed  or  contract  is 
called  In  qaestUn  in  a  court  of  justice  the 


first  Inquiry  Is,  what  Is  the  intention  of  tbe 
parties,  as  expressed  in  the  written  instru- 
ment? It  is  very  plain,  upon  tbe  face  of  tbe 
instrument,  that  Mr.  Budlong  did  not  Intend 
to  convey  to  his  wife  tbe  title  to  the  premisea 
la  fee-simple  absolute.  She  was  precluded 
from  conveying  in  any  manner  tbe  premises 
described  without  his  written  assent,  or  join- 
ing in  the  conveyance;  and,  if  she  died  be- 
fore be  did,  she  was  to  have  no  further  In- 
terest in  the  land.  If  he  died  before  she 
did,  then  the  title  in  fee-simple  absolute 
should  pass  and  become  vested.  Such  is  the 
^^rMit  intention  of  tbe  parties,  as  ex- 
pressed in  the  deed.  It  Ja  the  duty  of  tbe 
court  to  so  construe  the  instrument  as  to 
carry  out  the  Intent  of  the  partin  making  it, 
if  no  legal  obstacle  lies  In  the  way.  In  Will- 
iams V.  Bentley,  27  Fa.  St.  294,  it  was  held 
that  the  strongest  words  of  con v^ance  in  the 
present  tense  will  not  pass  an  estate.  If  from 
otiwr  parte  oi  the  instrument  the  intention 
appears  to  be  otherwise.  In  Ogdm  v.  Brown. 
83  Pa.  St.  247,  It  was  said:  "Whether an  in- 
fbrmal  Instrument  teansferring  an  Interest 
in  real  estate  sliall  be  hcdd  a  conveyance!  or 
only  an  agreement  a  conveyance,  depends, 
not  on  any  particular  words  or  phrases  found 
In  it.  but  on  the  intention  of  the  parties,  as 
collected  from  the  whole  contract."  JHCk- 
son  V.  Uyers.  3  Johns.  8^;  Xeave  v.  Jen- 
kins, 2  Yeates.  107;  Sherman  v.  Dill,  4 
Yeates,  295;  Eenrick  v.  Smlck.  7  Watts  &  S. 
41;  Stouirerv.  Coleman,  1  Yeates,  893;  Earle 
V.  Dawes,  8  Md.  Ch.  230.  We  do  not  think 
It  is  necessary  to  resort  to  the  surrounding 
facts  Hud  circumstances  In  order  to  discover 
the  intent  of  tbe  parties.  If,  however,  we 
look  to  the  surrounding  facts  and  circum- 
stances, we  find  them  all  affording  evidence 
of  the  intent  expressed  In  the  Instrurbent. 
By  the  bill  of  sale  executed  at  tbe  same  time 
be  bargained  and  sold  to  bis  wife  absolutely 
all  of  his  personal  property,  consisting  of 
fanning  utensils,  horses,  cattle,  household 
goods,  etc.,  hut  reserved  therein  the  use  and 
enjoyment  of  all  and  singular  such  goods  and 
chattels  during  hfs  natural  life,  without  pay- 
ing anything  for  such  use  and  enjoyment. 
When  it  is  considered  that  he  was  a  farmer 
and  a  householder,  and  continued  his  resi- 
dence upon  tbe  premises  until  his  death,  and 
retained  the  use  and  enjoyment  of  his  per- 
sonal property,  it  is  evident  that,  by  execut- 
ing the  deed  to  bis  wife,  he  did  not  Intend  to 
part  with  the  title  to  his  real  estate  unless 
the  contingency  should  occur  of  his  dying  be- 
fore bis  wife  died.  .That  event  did  not  oc- 
cur, and  the  estate  never  vested  in  bis  wife. 
The  condition  in  tbe  deed  that  bis  wife  should 
not  convey  or  mortgage  the  land  wiiliout  his 
written  assent  or  joining  In  the  deed  is  a 
clear  indication  that  tbe  title  should  not  pass, 
because  if  it  was  the  intention  that  it  should 
pass,  and  the  estate  vest  in  bis  wife,  the  con- 
dition would  be  nugatory,  and  no  force  or 
effect  could  be  given  to  tliis  part  of  tbe  in- 
strument. To  bold  that  the  title  did  pass  by 
tbe  absolute  words  ct  tbe  granting  clause 
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woQld  violate  that  rnle  of  construction  which 
lequires  that  every  portion  of  the  Instrument 
should  be  given  effect  according  to  the  inten- 
tion of  the  parties.  When  we  consider  the 
intimate  relation  of  the  parties  to  the  Instru- 
ments—that of  husband  snd  wife, — the  effect 
of  the  arrangement  entered  Into  was  that  the 
title  of  the  real  estate  should,  in  the  event  of 
the  death  of  either,  go  to  the  survivor. 
Doubtless  a  simpler  way  to  accomplish  the 
object  would  have  been  for  them  to  have 
united  In  a  deed  to  a  third  party,  and  for  him 
to  have  conveyed  to  them  jointly,  and  then, 
under  the  statute,  the  survivor  would  have 
succeeded  to  the  whole  title  and  estate. 
How.  St.  §§6560, 5561;  Fisher  v.Frovin,25 
Mich.  347;  Insurance  Co.  Resh.  40  Mich. 
241;  Allen  v.  Allen,  47  Mich.  74,  10  K.  W. 
Hep.  lis.  It  follows,  from  the  construction 
we  have  given  to  the  deed  under  which  tee 
plaintiffs  claim,  tliat  the  judgment  should 
be  reversed,  and  a  new  trial  ordered. 

Shbbwooi^  0.  J.,  and  Gahfbell  and 
HosBB,  J  J.,  concurred  with  Ghahfuh,  J. 

People  v.  Congdon  et  eU. 

(Supreme  Court  of  Michigan.  Nov.  1, 1889.) 
ABnnoTioK — Adoption — Conbtitqtiosai,  Law. 

1.  Under  How.  St.  Mich.  $  9099,  providiDgpua- 
Ishment  for  forcibly  or  secretly  cooflnlng  aaother 
against  his  wlU,  or  KidDapping  or  carrying  another 
out  of  the  state  against  ttis  will,  on  a  trial  of  the 
parents  and  grandfather  of  a  child  for  taking  her 
away  from  her  foster-parents,  It  is  error  tocharge, 
inter  alia,  that  defendants  hfid  no  right  to  seek  to 
estrange  the  child  from  her  foster-parents,  and 
that  If  they  tnduoed  her  to  oonsent  to  so  away  by 
aUuremeDtB  or  promises  as  to  the  Una  of  clothes 
or  home  she  would  have,  Intending  to  destroy  her 
love  for  her  foster-parents,  or  If  they  did  anything 
of  that  kind,  then  they  would  be  guilty;  there  be- 
ing no  evidence  whatever  of  any  suoh  promises,  or 
of  any  fraud,  or  duress,  or  flattery,  or  anything  to 
warrant  suoh  a  reference  in  the  charge. 

2.  Pub.  Laws  Mich.  1861,  No.  26,  (How.  St.  % 
0879, )  entitled  "  An  act  to  provide  for  the  changing 
the  names  of  minor  adopted  children,  and  of  other 
persons, "  which  provides,  also,  that  the  persons 
adopting  a  child  shall  stand  In  the  place  of  parents, 
and  that  the  child  shall  be  their  heir  at  law,  ia  In 
violation  of  the  constitutional  provlsloo  requiring 
the  object  of  an  aot  to  be  exprmsed  in  ita  title. 

Error  to  circuit  court.  Berrien  county. 

Informntion  against  Gordon  Congdon,  De- 
sire Itosenbach,  and  Charles  Rosenbach  for 
aUluction.  Judgment  for  conviction.  De- 
fenditnts  bring  error. 

V,  B.  Potter,  {J.  C.  Fitzgerald,  of  counsel) 
for  appellants.  Cso.  W.  Bridgman,  for  the 
People.  t 

Morse,  J.  This  is  a  very  singular  case, 
and  the  result  of  the  trial  in  the  court  below 
is  astonishing,  and  almost  tnconiprehensible. 
Gordon  Congdon  Is  the  grandfather  and  De- 
sire Kosenbach  the  mother  of  Lizzie  Austin, 
a  girl  about  14  years  of  age  at  the  time  of  the 
trial.  Charles  Rosenbach  is  the  husband  of 
Desire  Kosenbach.  The  defendants  were  in- 
formed against  in  the  circuit  court  for  the 
oounty  of  Berrien,  under  the  statute,  for  the 


abduction  of  the  said  Lizzie  AusUa.  Section 
9099.HOW.  St.isasfoliows:  "Eveiyperaon 
who  willfully,  and  without  lawful  authority, 
shall  forcibly  or  secretly  conBne  or  imprison 
any  other  person  within  this  state,  against  his 
wlll,or  shidl  fbrcibly  carry  or  send  such  person 
out  of  this  state,  or  shall  forcibly  seize  or  con- 
6ne,  or  shall  inveigle  or  kidnap,  any  other  per^ 
son.  with  intent  either  to  cause  such  person  to 
be  secretly  confined  or  imprisoned  in  this  state, 
t^inst  his  will,  or  in  any  way  held  to  service 
againsthls  will,  shall  be  punished  by  Imprison- 
ment In  the  state-prison  not  more  than  ten 
years,  ot  by  fine  not  exceeding  one  thousand 
doUars."  The  information  was  filed  October 
9,  1888,  and  consisted  of  three  counts.  The 
first  count  charged  a  conspiracy  to  commit 
the  criminal  acta  mentioneid  In  the  statute. 
The  second  cotint  charges  that  the  respond- 
ents, on  the  22d  day  of  July»  1888,  at  Benton 
township,  "willfully,  and  without  lawful 
authority  therefor,  did  forcibly  and  secretly 
inveigle  and  liidnapone  Lizzie  Austin,  witli 
intent  to  cause  thif  said  Lizzie  Austin  to  be 
secretly  conflned  in  the  state  of  Michigan, 
to-wit,  at  Benton  township,  in  said  county, 
against  her  will,  and  to  be  lield  to  service 
against  her  will."  The  third  count  charges 
that  the  respondents,  on  the  22d  day  of  J  uly, 

1888,  at  the  town  of  Benton,  with  force  and 
arms,  in  and  upon  one  Lizzie  AusUn.did  make 
an  assault,  and  the  said  Lizzie  AusUn  then 
and  there,  willfully  and  without  lawful  au- 
thority therefor,  and  without  the  consent  and 
against  the  will  of  the  said  Lizzie  Austin,  did 
forcibly  seize  and  secretly  confine  for  a  long 
spaoe  of  time,  to-wit,  for  the  space  of  one 
day,  at  the-  township  of  Benton,  in  said 
county,  with  intent  then  and  there  to  cause 
the  said  Lizzie  Austin  to  be  sent  out  of  tlie 
state  of  Michigan,  and  did  then  and  there, 
afterwards,  to-wit,  on  the  23d  day  of  July, 
1888*  forcibly  send  the  said  Lizzie  Austin  out 
of  the  state  of  Michigan."  The  trial  com- 
menced January  22.  and  closed  January  23, 

1889.  All  three  of  the  respondents  were 
found  guilty. 

Lizzie  Austin  was  the  daughter  of  John 
and  Desire  Lawrence.  When  site  was  elglit 
years  old  she  was  adopted  by  Stephen  M.  and 
Kate  M.  Austin,  husband  and  wife.  The 
proceedings  for  this  adoption  were  in  the  pro- 
bate court,  under  Aot  No.  26  of  the  Public 
Laws  of  1861,  (How.  Ut.  g  6379.)  and  the 
articles  of  adoption  were  signed  by  the  Aus- 
tins and  Lawrences,  and  acknowledged  by 
them.  Lizzie  made  her  mark  underthe  name 
of  Mary  £.  Lawrence,  and  it  Is  certified  by 
the  notary  that  she  also  acknowledged  the  in- 
strument. July  9,  1883,  the  probate  court 
entered  its  decree,  changing  the  name  of  the 
child  from  Mary  E.  Lawrence  to  Mary  E. 
Austin,  and  declaring  her  to  Iw  the  heir  at 
law  of  said  Stephen  M.  and  EAte  M.  Austin. 
From  that  date  until  about  the  22d  day  of 
July,  1888,  she  lived  withthe  Austins  as  their 
child.  In  the  mean  time  her  parents  weredi- 
vorced.  Her  mother  remarrl«l,  and  moved  to 
Chicago.  The  mother  bad  some  oorrespcmd- 
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ence  with  Mrs.  Aastin  looking  towards  the 
restoration  of  her  child  to  her,  but  Mrs.  Aus- 
tin wanted  t250,  which  Mrs,  RoeenbMch 
tliought  to  be  too  high.  On  Sundaj,  July 
22,  ltiS8,  Mr.  and  Mrs.  Uosenbacta  were  stay- 
ing at  the  house  of  one  Fleming,  in  Benton 
Harbor,  at  which  place  the  Austins  resided. 
Congilon,  the  grandfather,  also  lived  at  Ben- 
ton Harbor.  Saturday  night,  lizzie  stayed 
overnight  at  the  residence  of  a  brother  of 
Mrs.  Austin.  On  her  way  to  the  Austins  on 
Sunday  she  met  her  grandfather,  who  told 
her  her  mother  was  at  Fleming's  and  asked 
lier  if  81)6  did  not  wish  to  see  her.  Lizzie 
answered,  "Yes,"  and  went  with  her  grand- 
falher  to  visit  her  mother.  At  Fleming's 
she  aUo  met  Mr.  Roseubach.  Her  mother 
asked  her  if  she  would  go  to  Chicago,  and 
live  with  them.  Lizzie  willingly  consented. 
Kosenbach  went  to  get  a  team;  but,  being 
unable  to  procure  one,  he  and  Lizzie  traveled 
on  foot  into  tlie  country  towards  Three  Oaks, 
a  station  on  the  Michigan  Central  Railroad. 
They  stopped  at  several  (arm-houses,  seeking 
conveyance,  and  finally  found  one.  A  farmer 
drove  them  to  Three  Oaks,  where  they  took 
a  train  for  Chicago.  Lizzie  remained  at  Chi- 
cago about  a  week,  when  Austin,  with  a  dep- 
uty-sheriff of  iierriea  county,  took  her  forci- 
bly from  the  custody  and  care  of  her  mother, 
and  brought  her,  against  her  will,  to  Mrs. 
Austin's,  where  she  has  ever  since  remained. 
Upon  the  trial,  Lizzie,  then  about  14  years 
old,  was  sworn  by  the  prosecution,  after  tliey 
were  forced  to  do  so  by  the  demand  of  the  de- 
fense and  the  reluctant  ruling  of  the  court 
that  they  must  obey  the  law  in  this  respect, 
and  she  testified  that  no  force,  tlireats.  prom- 
ises, or  other  inducements  were  used  by  her 
mother,  or  any  of  the  respondents,  to  compel, 
or  even  to  coax,  her  to  go  to  Chicago;  that 
aha  had  long  wished  to  leave,  the  Austins, 
and  go  to  her  motlier;  that  she  gladly  and 
willingly  went;  and  that  if  site  had  her 
own  way  she  would  at  flie  time  she  was  tes- 
tifying go  home  with  her  mother.  Ko  evi- 
dence was  adduced  to  show  any  force  used, 
or  any  undue  means  of  any  kind  resorted  to, 
to  take  this  glri  away  from  tlie  Austins 
"against  her  will,"  which  is  the  giat  of  the 
offense  under  the  statute,  nor  was  she  con- 
flned  ur  deprived  of  lier  liberty  for  a  moment. 
It  is  true,  one  witness  swore  that  wliile  she 
was  going  with  her  grand  father  to  Fleming's, 
to  see  her  mother.  Oongdon  bad  hold  of  her 
arm;  but  the  witness  did  not  notice  that  the 
girl  was  manifesting  any  unwillingness  to 
go  with  him.  All  the  other  testimony  in  the 
case  Is  overwhelming  to  the  effect  tliat  the 
ttoUd  went  gladly  with  her  grandfather  to  see 
her  mother, as  woald  have  been  natural;  and 
that  she  went  willingly,  on  foot,  with  her 
stq>-ftither,  nntil  a  team  was  procured  to  take 
them  to  a  station. 

The  case  seems  to  have  been  tiled  from  the 
beginning  by  the  prosecution  and  the  court 
on  a  wrong  theory.  The  question  sulmiitted 
to  tlie  jury,  in  effect,  was  who  had  the  best 
right  to  the  custody  of  the  child.   The  court 


told  the  jury,  in  substance,  that  Mr.  and  Mrs. 
Austin  were  to  be  considered  the  real  parents 
of  the  child,  and  that,  while  the  own  mother 
had  a  right  to  see  the  child,  yet  she  hHd  no 
right  to  seek  to  estrange  the  child  from  its 
foster-parents,  "and  she  must,  however  hard 
it  may  be,  have  a  due  regard  for  the  feelings 
and  rights  of  the  foster-parents,  and,  if  there 
should  be  reason  or  cause  for  the  child's  be- 
ing taken  away  from  the  care,  custody,  or 
control  of  the  foster-parents,  there  is  another 
remedy  to  be  pursued.  «  «  •  Wliiie  we 
have  no  law  so  harsh  thiU  it  will  forbid  the 
mother  to  look  upon  or  see  her  child,  and  talk 
with  her,  «  *  •  yet  she  must,  when  she 
so  converses  with  this  little  girl,  have  a  due 
regard  for  the  feelings  of  the  Austins;  and 
she  must  not  have  soughttoestrangethelove 
or  feelings  of  that  little  girl  in  any  way  or  par- 
ticular." The  court  also  said:  "As  to  tlie 
influence  exercised  by  the  defendants,  gen- 
tlemen, if  any,  with  Lizzie  Austin,  to  create 
a  desire  in  her  mind  to  go  to  Chicago,  to  live 
with  her  mother,  I  instructed  yon  this  morn- 
ing, and  I  now  repeat  it:  In  case  you  find 
that  tliere  was  a  consent  on  the  part  of  this 
little  girl  to  go  to  Chicago, — if  she  was  will- 
ing, if  she  went  of  her  own, free  will  and  ac- 
cord.— then  it  becomes  your  duty  to  Bud  a 
verdict  of  not  guilty.  But  if  you  find  that 
that  consent,  even  if  there  was  a  consent, 
was  brought  about  by  reason  of  force,  or 
promises,  or  anything  of  that  sort;  for  in- 
stance, if  these  defendsnts,  or  any  one  of 
thera,  having  in  mind  a  common  object,  and 
each  of  them  seeiiing  to  carry  out  that  object, 
had  purposely  gone  to  this  little  girl  at  the 
time  and  place  charged  or  testifi^  to,  and, 
knowing  her  age,  and  knowing  that  what 
they  might  say  to  her  might  tend  to  influence 
one  of  that  age,  and  have  an  undue  infiuence 
upon  her, — then,  in  case  they  held  out  any  In- 
ducement in  the  way  they  would  clothe  her; 
if  they  instituted  comparisons  between  the 
house  she  then  lived  in  and  the  home  they 
would  give  her;  if  they  did  this,  intending  to 
destroy  her  love  for  her  foster-parents,  or 
cause  her  to  form  an  intent  or  desire  to  go; 
if  they  did  anything  of  that  kind. — then  they 
would  be  guilty,  if,  as  I  said  before,  you 
find  that  she  consented,  and  that,  even  though 
they  made  inducements,  those  inducements 
had  nothing  to  do  with  her  going  away,  theiv 
your  duty  is  to  find  a  verdict  of  not  guilty. 
You  look  at  the  tt^tlmony  in  the  case,  and  it 
is  for  yoQ  to  say  whether  or  tuA  there  was  un- 
due influence  of  that  kind,  with  the  intent  to 
cause  her  to  Imve  her  foster-parents. "  There 
was  no  evidence  in  the  case  that  anything 
was  said  to  her  about  how  she  would  be 
clothed,  or  what  kind  of  a  home  her  mother 
would  give  her,  and  nothing  in  tlie  case  to 
warrant  this  reference  in  the  charge.  This 
WHS  after  the  jnry  had  been  out,  and  returned 
for  further  instructions.  A  juryman  asked; 
"Would  any  influence,  under  the  circum- 
stances, brought  to  bear  upon  this  little  girl 
by  anf  of  the  defendants  be  regarded  as  un- 
due influenoe?**    Oourt*  ''Ko,  gentlemen. 
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There  mlgbt  be  soeh  a  thing  aa  a  good  lafia- 
ence,  a§  an  effort  upon  their  part  to  Inflaenoe 
for  Uie  better  or  for  good ;  and  a  bad  inflaenoe 
Js  one  Buch  as  I  have  Instructed  yon  upon." 
Under  this  charge  the  jury  were  Jufitifled,  If 
tiiey  followed  the  inBtructions,  in  finding  the 
mother  guilty  of  the  crime  charged,  if  they 
found  umply  that  she  asked  lizzie  to  go 
home  with  her,  and  such  asking  induced  her 
to  go.  There  was  no  evidence  in  the  case 
tending  to  show  that  any  fraud  or  duress 
was  nwd,  nor  any  flattery,  allurements*  or 
promises,  even,  employed,  to  get  tills  girl 
away  from  the  Austins,  beyond  the  mere  ask- 
ing if  she  wanted  to  go.  The  record  shows 
tliat  she  went  gladly  and  freely,  out  of  her 
natural  love  for  her  mother,  and  for  no  other 
reason.  Bhe  wants  to  live  with  her  mother 
now ;  and  there  appears  no  good  reason  why 
she  should  not  do  so,  except  the  articles  of 
adoption,  and  the  action  of  the  probate  court 
thereon.  The  jury  should  have  been  directed, 
on  the  facts,  to  find  a  verdict  of  not  guilty  as 
to  all  of  the  defendants.  The  statute  was 
not  intended  to  reach  a  case  like  this.  There 
Is  a  statute  designed  to  meet  cases  of  this 
kind,  where  thechltdis  under  12years  of  age, 
(How.  St.  g  9104,  as  amended  by  Pub.  Acts 
of  1885,  p.  275,)  and  referring  especially  to 
adopted  children.  It  punishes  the  father  or 
mother,  as  well  as  any  other  person,  for  vio- 
lation of  the  statute.  But  it  wisely  limits 
the  age  of  the  child  to  12  years,  recognizing 
the  fact  that  above  that  age  the  wishes  of  the 
child  have  some  standing  in  the  courts,  as 
well  as  its  welfare. 

The  question  of  the  constitutionality  of  the 
law  under  which  Lizzie  was  adopted  was  ar- 
gued before  this  court  in  Be  Session's  Estate, 
38X.W.Bep.24d.  It  is  also  again  urged  up- 
on us  In  this  case.  As  intimated  on  the  argu- 
ment, the  question  was  passed  in  the  Sessions 
Case,  because  not  ne(.-e98ary  in  the  determina- 
tion of  the  matter  there  involved ;  but  in  this 
case  the  rigtits  of  the  child,  Lizzie,  as  well  as 
of  the  mother  and  foster-parents,  re^iirethat 
we  should  pronounce  the  decision  that  we  ar^ 
rived  at,  but  did  not  announce,  in  the  Ses- 
sions Case.  The  law  is  plainly  in  violation 
of  the  constitutional  provision  that  the  ob- 
ject of  the  act  shall  be  expressed  in  its  title. 
Tlie  title  of  this  act,  as  passed  and  adopted, 
Js  "An  act  to  provide  for  the  changing  the 
names  of  minor  adopted  children. and  of  oth- 
er peisons."  There  is  no  reference  whatever 
in  tiie  title  looking  towards,  or  hinting  at, 
any  procedure  in  the  body  of  the  act  for  adop- 
tion, or  any  declaration  that  such  adoption 
shall  constitute  the  child  an  heir  at  law. 
The  title  looks  only  to  a  change  of  name  of 
minor  adopted  children  and  other  persons, 
while  the  body  of'the  act  (section  1)  provides 
for  articles  of  adoption  of  minor  children, 
and  a  change  of  name,  as  an  incident  of  such 
adoption,  to  be  confirmed  by  the  probate 
couit,  and  also  declaring  that  "the  person  or 
persons  so  adopting  such  <^ld  shall  there- 
upon stand  in  the  place  of  a  parent  at  parents 
to  such  child  in  law,  and  be  liable  to  all  the 


duties,  and  entitled  to  all  the  rights,  of  par^ 
ents  thereto;  and  aoch  child  shall  tliereupon 
become  an  heir  at  law  of  such  peiscms,  Vm 
same  aa  if  be  or  she  were  in  faiet  the  child  ot 
such  person  or  persons."  Section  2  provides 
for  the  changing  of  the  name  of  an  adult  per- 
son by  certain  proceedings  in  the  prolMite 
court.  See  In  re  Session's  Estate,  33  N.  W. 
Hep. 250:  SeBs.lAW8l861,p.22;  How.St§§ 
6379, 6380.  It  the  title  of  this  act  could  pos- 
sibly be  construed  so  that  it  conld  be  held  to 
express  the  adtqitlon  of  minw  children  as  Its 
object,  then  the  act  would  be  open  to  the 
charge  tbat  it  •vioUted  the  constitution,  in 
that  it  would  embrace  more  than  one  object 
in  its  title,  aa  the  title  and  act  both  dearly 
provide  for  the  changing  of  the  names  <tf 
adult  persons,  which  Is  certainly  an  object 
entirely  dtfterent  from  the  adoption  of  a 
minor  child  as  heir  at  law.  It  is  claimed 
that  the  long  standing  of  this  law,  without 
question,  upon  the  statute-books,  and  the 
probability  of  many  vested  rights  of  long  ex- 
istence under  it,  should  be  weighed  in  its 
favor,  and  that  it  should  be  saved,  if  pos- 
sible. We  are  dealing  now,  however,  with 
a  case  involving  present  rights  of  great  im- 
portance to  the  parties  interested;  a  case  in 
which  this  statute  has  been  made  the  basis  of 
a  criminal  proceeding  which  has  resulted  in 
the  conviction  of  three  persons  who  could 
not  have  been  convicted,  even  under  the  in- 
structions of  the  court  below,  if  this  law  is 
invalid.  The  question  also  affects  the  future 
of  the  parttee,  and  especially  of  the  girl,  Liz- 
zie, who  is  the  ward  of  the  courte.  The 
mandate  of  the  constitution  is  plain,  as  can 
at  once  bo  aeen,  even  by  a  layman.  We  can- 
not hesitate  as  to  obeying  it,  and  in  declare 
ing  the  statute  null  and  void.  The  legis- 
hiture  has  also  taken  a  step  in  the  same  di- 
rection, and  repealed  the  act,  without  any 
saving  clause.  See  Pub.  Acts  1887,  Ko.  171, 
p.  180.  The  conviction  of  the  respondents 
must  be  set  aside,  and  each  of  them  dis- 
charged from  further  custody  or  prosecution 
under  the  Informntion  filed  in  the  oourt  be- 
low. The  other  justices  concurred. 


MiOHiaAX  Land  ft  Ibon  Co.,  Limited,  «. 

DOHEBTT  et  al, 
(Supreme  Court  of  JffcMgan.  Nov.  1, 18SB.) 
Spsoino  FsBvoBHAHCT— Dscan. 
A  vendor  sold  the  timber  on  certain  lands, 

psymente  to  be  made  yetirly,  the  vendees  to  be  en- 
titled to  remove  bhe  proportion  of  the  timber  paid 
tor,  bat  until  aucdi  payment  tbe  title  waa  to  remalnla 
the  vendor,  time  to  be  of  the  easenoe  of  ttiB  om- 
tract.  Held,  in  a  suit  bv  the  vendor,  asking  for  spo- 
oiflo  performance  bv  a  day  fixed,  or  in  default  there- 
of that  a  forfeiture  oe  daoraed  against  the  vendees, 
or  that  the  court  order  a  sale  as  under  a  mortgage 
foreclosure,  the  summons  reciting  that  no  personal 
decree  is  sought,  that  a  decree  pro  coT^etso,  that  the 
vendees  pay  the  amonnt  due  under  the  contraot  by 
a  time  oorttin,  or  all  ^tuir  rights  be  at  aa  tata, 
except  tbe  right  to  cut  the  timber  already  paid  for, 
la  not  error  of  which  they  can  complain. 

Appeal  from  circuit  court,  Ifaxqaettecoun- 
tfi  0.  B.  Gbaht,  Jud^ 
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Bill  In  equity  by  tbe  Michlfran  Laodft  Iron 
Company,  Limited,  against  William  A.  So- 
hertj,  George  S.  Baars,  J.  Frederick  Baars, 
Jr.,  and  Frank  Wood.  prayiiAf  relief  under 
a  contract  of  sale  of  timber.  Decree  for  oom- 
plainant   Defendante  appeal. 

F.  O.  Clark  and  Fletcher  dt  Wantpt  for  ap- 
pellants. £.  i7.  (hbom,  {B,  /.  SUomUt  of 
eounsel,)  tor  appellee. 

Champijn,  J.  In  October.  1885,  an  agree* 
ment  was  entered  into  between  the  Michigan 
Land  ft  Iron  Company,  Limited,  and  Will- 
iam A.  Doherty  and  Qeorge  S.  Baars,  for  tbe 
sale  of  pine  timber  upon  a  tract  of  land  In 
Marquette  county  for  tl07,000,  of  wliicb 
$26,750  was  iwld  down,  and  the  balance  was 
agreed  to  M  paid  in  three  equal  annual  pay- 
ments, with  Interest  at  7  per  cent.  The  first 
of  these  three  payments  was  duly  made,  but 
the  purchasers  made  default  In  tbe  payment 
at  the  other  two  payments  and  interest;  and 
after  tbe  last  payment  became  due  complain- 
ants filed  a  bill  of  complaint,  in  which  they 
set  out  the  contract  and  the  default  of 
the  defendants,  and  prayed  that  the  defend- 
ants, or  some  of  them,  be  compelled  by  the 
decree  of  said  court  to  speclflcally  perform  the 
said  agreement,  and  to  pay  the  complainant 
the  remainder  of  the  purchase  money,  with 
Interest  due  under  said  agreement,  on  or  be- 
fore a  certain  day,  to  be  fixed,  and  offering  to 
perform  said  agreement  on  their  part,  and  in 
default  of  such  payment  either  that  the  said 
defendants,  and  any  and  all  of  them,  be  de- 
creed to  have  forfeited  all  rights  under  SHid 
agreement,  and  enjoined  from  making  any 
farther  claim  thereunder,  or  that  the  court 
order  the  sale  of  said  pine  timber  upon  said 
land  in  accordance  with  tbe  practice  of  the 
court  in  sales  ordered  in  suits  for  tbe  fore- 
closure of  mortgages,  and  tbe  payment  of 
sncb  of  the  moneys  arising  from  such  sale  to 
compiainant  for  the  remtdnder  of  such  pur- 
chase money,  with  Interest  and  costs,  and. 
should  there  be  any  amount  left  unpaid,  then 
that  the  defendants,  or  some  of  them,  be  de- 
creed to  pay  such  deficit  to  oomplalnanls,  and 
that  they  have  execution  therefor,  and  for 
general  relief.  A  subpoena  was  Issued  and 
served,  with  an  underwriting  as  follows:  **A 
personal  decree  is  sought  against  none  of  the 
defendants,  and  the  bill  Is  filed  to  reach  in- 
terests in' proper^,  and  not  to  obtain  any 
further  relief  against  the  remainder  of  the 
d^endants."  The  defendants  did  not  appear, 
and  complainant's  solicitor  entered  an  order 
pro  tso^fesMo.  and  of  reference,  and  proo& 
were  taken  of  the  payments  made,  and  of  the 
amount  past  due  and  unpaid.  On  the  com- 
ing in  of  the  report  the  solicitor  for  com- 
pl^nant  filed  a  paper  purporting  to  be  an  af- 
fidavit of  regularity,  but  it  was  undated  and 
unsworn  to.  The  court  entered  a  decree  dat- 
ed the  12th  day  of  December,  18S8,  by  which 
it  was  decreed  that  the  defendants  were  in 
default  for  not  making  the  payments  re* 
quired  by  the  contract;  that  the  defendants. 


or  some  of  them,  should  pay  to  complainants 
953,500,  with  Interest  at  the  rate  of  7  per 
cent,  from  the  Ist  day  of  October.  1886,  to- 
gether with  costs  of  suit  on  or  before  the  81st 
day  of  March,  1889,  in  which  case  the  rights  • 
of  defendants  under  said  contract  should  be 
in  full  fon»;  but  if  defendants  did  not  make 
sucli  payment,  as  decreed,  then  from  and  aft- 
er the  81st  day  of  March,  1889.  the  rlghU  of  • 
defendants  to  have  or  claim  anything  trnder 
and  by  virtue  of  such  omtract  should  be  for- 
ever forfeited,  annulled,  and  at  an  end,  and 
the  contract  itself  atmllshed,  and  they  be  for^ 
ever  restrained  from  asserting  rights  there- 
under. Notice  of  tills  decree  was  served  up- 
on tbe  defendants,  who  petitioned  the  court 
to  set  aside  the  decree,  and  for  a  new  decree 
to  be  entered,  directing  a  sale  as  under  mort- 
gage foreclosures,  in  case  payment  whs  not 
jnwle  by  a  day  fixed.  The  petition  was  based 
upon  surprise,  and  upon  irregularity  in  the 
proceedings,  viz.:  Ttiat  when  subpcena  to 
answer  was  served  upon  them  they  examined 
the  bill,  and  saw  tliat  it  prayed  for  a  sale  In 
case  the  amount  found  due  upon  the  contract 
was  not  paid  at  a  certain  time,  to  be  fixed  by 
the  decree;  that  they  had  taken  advice  of 
counsel,  and  were  advised  that  such  waa  the 
practice  in  this  state,  and  that  a  strict  fore- 
closure in  equity  could  not.  under  the  decis- 
ions of  the  supreme  court  of  this  state,  be 
had  on  a  land  contract,  and  when  the  copy  of 
the  decree  was  served  upon  them  they  were 
surprised  that  It  did  not  provide  for  a  sale 
of  the  timber;  that  the  day  fixed  for  sale 
could  not,  under  the  statute,  be  earlier  tlian 
the  2d  day  of  October.  1889,  as  the  bill  of 
complaint  was  filed  October  2,  1888;  that  no 
affidavit  of  regularity  was  filed;  that  they 
had  paid  $53,500  and  accrued  Interest  upon 
the  contract,  being  one-half  of  the  purchase 
price,  and  had  cutand  removed  less  than  one- 
half  of  the  pine  timber  that  they  were  enti- 
tled to  cut  under  the  terms  and  conditions  of 
the  contract,  and  under  tbe  amount  paid 
under  tbe  contract  they  have  a  very  large 
equitable  interest  in  the  land,  which  should 
not  be  cut  off  and  forfeited  contrary  to 
the  provisions  of  law  and  the  rules  and 
practice  of  the  conrt.  It  appears  that  an- 
other decree  was  entered,  bearing  date  the 
11th  day  of  December,  1888.  which  modi, 
fied  theother  decree  in  the  following  respects: 
It  fixed  the  day  of  payment  on  or  before  the 
1st  day  of  June,  1889,  and,  after  decreeing 
the  annulment  of  the  contract  in  case  default 
was  made  in  such  payment,  it  added  these 
words:  "Save  as  to  rights  already  secured  by 
the  defendants  thereunder,  and  they,  the  said 
defendants,  and  each  of  them,  and  their  at- 
torneys, counselors,  solicitors,  and  agents, 
forever  restrained  and  enjoined  from  in  any 
manner  claiming  or  asserting  any  rights 
whatever  thereunder,  except  the  right  to  cut 
and  remove  the  timber  already  selected  and 
paid  for  thereunder,  which  right  is  expressly 
maintained  for  tbe  benefit  of  the  defendants, 
according  to  the  terms  of  the  contract."  It 
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appears  that  this  decree  was  Qled  in  said  cause 
on  the  3d  daj  of  April.  1889,  and  the  defend- 
ants appealed  therefrom  to  this  court. 
The  agreement  to  sell  the  pine  timber  ex- 
*  pressly  reserved  the  title  to  the  timber,  and 
the  product  thereof,  and  declared  it  should 
remain  In  the  Michigan  I^and  &Iron  Compa- 
ny, Limited,  unless  and  until  all  paid  for  and 
removed  as  mentioned  in  the  contract,  and  all 
pine  timber  and  products  thereof  not  removed 
by  or  before  the  time  mentionerl  should  con- 
tinue to  be  and  remain  the  property  of  the  com- 
pany. On  makingeachpaymentand  perform- 
i  ng  the  other  conditions  of  the  agreement  then 
required  to  be  performed,  the  second  party  to 
the  agreement  was  to  have  the  right  tind  be 
entitled  to  select,  cut,  and  remove  from  the 
land  a  portion  thereof,  having  pine  thereon, 
bearing  to  the  total  quality  of  pine  upon  all 
said  lands  the  same  ratio  or  proportion  which 
such  payment  of  principal  bears  to  the  total 
purchase  price  of  said  pine.  Provision  was 
made  as  to  the  manner  of  cutting  and  ascer- 
taining the  rehitive  quality  of  pine  selected. 
The  right  of  removal  of  timber  which  was 
selected  and  paid  for  was  Bxed  at  the  1st  day 
of  October.  1900.  Time  of  performance  by 
the  parties  of  the  second  part  of  all  the  con- 
ditions and  agreements  by  them  to  tye  per- 
formed was  declared  to  be  of  the  very  es- 
sence of  the  contract,  and  a  condition  prece- 
dent. 

The  complainant's  counsel  claims  that  the 
defendants  never  liad  possession  of  the  half 
of  the  timber  on  the  lands  not  paid  for,  and 
were  not  entitled  to  possession  of  such  half  of 
the  timber;  that,  the  time  having  passed  when 
such  payments  should  have  bMii  made,  the 
contract,  by  force  of  its  express  terms,  thereup- 
on became  and  was  null  and  void  and  consti- 
tutes a  cloud  npon  the  complainant's  title, 
and  he  seeks  to  quiet  bis  title  to  premises  and 
timber  of  which  be  is  in  possesion ;  that  the 
object  !■  not  to  enforce  a  forfeiture,  but  to 
declare  a  forfeiture  already  legally  effected, 
and  prevent  further  claims  (»i  the  part  of  the 
defendants;  and  be  Insists  ttiat  his  position 
la  sustained  by  the  case  of  Pendill  y.  Mining 
Co.,  61  Mich.  172, 31 W.  Bep.  100.  and  says 
that  the  bill  was  drawn  In  reliance  upon  that 
case.  The  principles  of  that  case  are  applica- 
ble here.  The  agreement  entered  Into  was 
not  a  contract  for  the  sale  of  lands,  but  of  an 
interest  in  land,  wbldi  required  for  its  con- 
summation a  converAlon  of  the  things  sold 
into  personal  property.  The  title  passed 
only  to  Bucb  of  the  timber  as  had  been  fully 
paid  for  and  selected  under  the  agreement, 
and  this  right  oi  property  is  fully  protected 
by  the  decree  aj^aled  from.  As  to  the  tim- 
ber not  piud  for,  no  title  passed  to  the  parties 
of  the  second  part,  and  they  hare  no  eqaity 
of  redemption  in  such  timber.  A  bill  to 
foreclose  the  equity  €t  redemption  wonid  be 
improper  where  no  such  equity  exists.  It  is 
not  clear  how  the  rights  of  the  parties  could 
be  preserred  by  a  sale  of  the  timber  onder 
a  decree  (tf  the  court.   If  the  timber  should 


be  offered  in  parcels,  what  rights  would  the 
purchasers  acquire.  They  ought  not  to  have 
any  greater  or  better  rights  than  the  defend- 
ants bad  if  the  tontract  had  remained  in  force. 
8ucb  sale  would  not  be  made  under  and  by  vir- 
tue of  the  contract,  but  independent  of  it.  It 
would  not  be  a  sale  by  the  parties,  but  by  the 
court,  and  it  is  not  for  courts  to  make  con- 
tracts for  parties.  8uch  sale  would  not  be  a 
Siile  of  defendants*  property  to  satisfy  a  debt 
due  to  complainant,  but  a  sale  of  complain- 
ant's own  property  to  satisfy  a  debt  due  to 
it.  The  bili  of  complaint  contains  prayers 
for  relief  that  are  inconsistent  and  notsultoble 
to  the  case  made,  but  the  defendant  did  not 
demur  or  answer,  and  complainant  la  enti- 
tied  to  such  relief  as  the  statements  of  tlie 
bill  warrant.  The  main  object  df  the  bill  is 
to  remove  an  apparent  cloud  upon  this  title 
to  the  timber,  and  under  the  underwriting  to 
the  subpoena  to  answer  it  could  not  have  tak- 
en a  decree  of  sale  and  personal  decree  for 
dedeiency.  We  think  the  decree  was  more 
favorable  to  the  defendants  than  thfy  were 
entitled  to.  and  that  they  have  no  just  causa 
for  complaint,  and  the  decree  will  be  af- 
Qnned,  with  coats.  The  other  justices  con- 
curred. 


Solomon  «.  Township  of  Osoooa. 
(Supnme  Court  of  MicMoan.  Nor.  1, 1888L) 

flXCBSBIVX  TaUTIOV. 

Where  the  board  of  review  daifljeratdy 
agree  among'  theoualTes  to  leave  ontazed  the  salt, 

Lumber,  and  logs  in  the  township,  and  the  aasesaor 
testifies  that  be  intended  to  auess  the  proper^ 
upon  his  roll  at  only  one-f  oarth  of  its  oasb  nlue,  the 
owner  of  a  stock  of  hardware,  hi  an  aotioa  to  re- 
cover the  amount  in  which  her  aMesament  is  ex- 
cessive, need  not  make  the  usual  proof  of  the  aot> 
ual  valne  of  her  property,  since  It  would  be  Impos- 
sible to  ferret  oat  the         trom  the  illegal  taxee. 

Error  to  circuit  court,  Iosco  county;  WiLir 
LAH  H.  SrHPSON,  Judge. 

Action  by  Rachel  Solomon  against  the 
township  of  Oscoda,  to  recover  money  paid 
as  taxes  nnder  protest  as  excessive.  Judg- 
merit  for  plaintiff.  Defendant  brings  enqr. 

JfeCuteheon  A  BUiott,  (Pitne  A  Phil- 
briok,  ot  eounael,)  for  appwant.  ffmrg  4 
OomvQle,  for  appellee. 

Cbahplin,  J.  This  action  was  brought 
to  recover  certain  moneys  which  the  plidntitf 
had  paid  as  taxes  under  protest,  on  the  ground 
that  they  were  ill^idly  assessed.  The  plain- 
tiff was  the  owner  of  a  stock  of  merchandise 
in  the  township  of  Oscoda,  Iosco  oounty» 
Mich.,  and  was  by  the  supervisor  assessed  at 
a  Taluation  of  CliSOO.  This  amount  the 
board  of  review  increased  to  •2.500.  The 
state,  county,  town,  highway,  ecliool.  and 
one-mill  tax  extended  against  her  property 
amounted  to  $114.65.  The  supwvisor  and 
other  members  of  the  board  of  review  were 
sworn  in  the  cause,  and  from  their  testimony 
it  appears  that  they  had  agreed  between 
themsdves  that  salt,  lumbar,  and  logs  should 
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not  be  listed  for  taxation  or  assessed  in  that 
township,  and  it  wassbown  by  the  teetimonj 
of  one  of  their  number  thHt  the  Talae  of  salt» 
Inmber,  and  saw-logs  wltbln  that  township, 
and  liable  to  be  assessed,  but  which  was  not, 
was  at  least  $800, 000.  It  appears  that  the 
omission  to  assess  this  large  amonnt  of  per- 
son nl  property  was  not  through  accident.  Ig- 
norance, or  inadvertence,  bat  was  intention- 
al, and  was  agreed  upon  by  the  board  of  re- 
view. While  no  attempt  is  made  to  contra- 
dict this  fact,  the  counsel  for  defendant  In- 
sists that  no  recovery  can  be  had,  because  the 
plaintiff  did  not  show  the  actual  value  of  her 
property,  and  the  true  sum  at  which  it  should 
iiavB  been  assessed.  He  urgefrthat,  if  plain- 
tiff was  not  assessed  more  In  proportion  to 
others  OD  the  roll  than  she  should  be,  she  is 
luA  harmed  by  plncing  the  assessable  value  of 
her  goods  at  •2,600.  These  objections  might 
be  of  value  if  the  only  ground  of  complaint 
was  an  excessive  valuation,  but  they  can  liave 
no  weight  where  a  very  large  amount  oi  as- 
sessable property  has  been  purposely  omitted 
from  the  assessment  roll;  for,  if  the  valne  of 
the  property  assessed  to  her  was  in  due  pro- 
portion to  all  others  upon  the  assessment 
roll,  sUll  It  must  necessarily  have  been  more 
than  its  just  proportion  of  Uie  public  burdeot 
where  so  large  a  portion  of  taxable  property 
has  been  purposely  omitted  from  the  assess- 
ment roll.  No  reason  can  be  adduced  to  sup- 
port ttie  legality  of  an  assessment,  where  so 
palpable  frand  has  been  committed  by  Uie 
assessing  officers  of  the  township.  Not  only 
did  these  officers  omit  this  large  amonnt  of 
personid  property,  but  the  supervisor  testi- 
fied that  he  intended  to  assess  the  property 
upon  his  roll  at  one-fourth  of  Its  cash  value. 
In  short,  it  seems  that  these  offlcen  had  not 
the  least  regard  for  the  law  or  the  sanctity  of 
their  oaths.  The  respective  owners  of  the 
personal  property  omitted  were  known  to  the 
assessing  officers,  and,  as  no  reason  Is  given 
for  the  omission.  It  must  have  been  done 
through  favoritism  to  the  owners.  It  was 
held  in  Merrill  v.  Auditor  General,  24  Mich. 
174,  tliat  any  intentional  fsvorltiBm,  even 
though  from  motives  of  public  interest,  with- 
out express  authority  of  law,  will  render  void 
the  tax  proceedings.  In  Walah  v.  King, 
(Mich.)  41  N.  W.  Uep.  108^,  it  was  alleged 
that  9400,000  worth  of  persunal  property  had 
been  purposely  omitted  from  the  assessment 
roll  by  a  fraudulent  underraluntion,  and  we 
held  that  an  Individual  tax-payer  was  entitled 
to  be  relieved  from  the  excessive  amount  of 
his  tax.  In  this  case  the  jury  have  found 
the  fact  that  the  board  of  review  knowingly 
and  purposely  assessed  and  fixed  the  assensed 
value  of  the  plainllft's  personal  property 
higher  and  out  of  proportion  to  Pack,  Hoods 
A  Go.'s  personal  property  and  other  personal 
property,  and  rendered  a  verdict  for  the  plain- 
tiff for  »47.37. 

It  was  error  to  submit  the  fourth  question 
to  the  jury,  viz.:  **(4)  Did  not Selig  Solomon 
testify  that  he  would  rather  others  should 
testlify  to  the  value  of  plaintiff's  personal 


property  In  Oscoda  in  1887 ;  that  It  was  65 
per  oent.  higher  tlian  It  should  have  been,  to 
be  in  proportion  to  some  other  personal  prop, 
erty  assessed  in  said  township?"  It  is  only 
inquiry  as  to  facts  material  to  the  issue  that 
should  be  submitted  to  the  jury,  and  ques- 
tions which  merely  inquire  of  the  jury 
whether  a  witness  testified  to  certain  things 
is  irrelevant.  But  we  cannot  see  that  this 
error  prejudiced  the  defendant,  as  it  does  not 
appear  that  the  jury,  acted  upon  such  testi- 
mony. On  the  contrary,  it  does  appearfrom 
the  amount  found  which  the  plaintiff  recov- 
ered that  they  did  not  allow  her  65  per  cent, 
of  the  taxes  assessed  to  and  paid  by  her.  It 
Is  urged  by  defendant  that  the  plaintiff  should, 
but  did  not,  show  the  excess  of  taxes  over 
which  she  would  have  been  obliged  to  pay 
had  she  been  legally  and  properly  assessed. 
Such,  undoubtedly,  is  the  general  rnle,  but 
where  the  illegalities  are  sncb  that  it  is  im- 
possiUe  to  ferret  out  the  legal  from  the  Ille- 
gal taxes  which  the  tax-payer  should  pay  the 
rule  does  not  a[^ly.  My  brethren  are  of 
opinion  ttut  this  case  oomes  within  the  ex- 
ception to  the  rule,  and  tliat  the  judgment 
should  be  affirmed.  Let  judgment  of  afflrm- 
aaae  be  entered  accordingly. 

Shbbwood,  C.  J.,  did  not  sit  The  other 
jnstioes  oouoarred. 


COPELAMD  tt  aLt.  DWBLLINChHOUSB  IMS. 

Co. 

(Supreme  Court  of  JtffcM{/an.  Nov.  8, 1889.) 
XmvRuraa— Wait»  or  OommoN. 

1.  Where  a  fire  insnraaoe  policy  hu  a  forfeit' 
are  olauae  for  incambraaoe  on  the  property,  but 
the  agent  of  the  Insarsnoe  company,  who  has 
power  to  make  and  deliver  policies,  has  notloe 
ua  existing  ineumbrance,  and  latent  to  farther  in- 
cumber, and  agrees  to  notetlkeae  facts  on  the  an)!!, 
cation,  and  the  assured  rests  under  the  belief  vuA 
it  is  so  noted,  the  company  Is  estopped  from  set- 
ting up  tbe  fact  to  defeat  a  recovery  upon  the  pol- 
icy, thoQgh  It  Is  not  aotoally  Indorsed  tbereon. 

8.  And  in  an  action  on  the  policy,  parol  evi- 
dence is  competent  to  show 'such  aa  agreemeaC 

Error  to  circuit  court,  Lapeer  county;  Jo- 
seph B.  MooRR,  Judge. 
MillU  A  White,  for  appellant   ffeer  A 

WilHamg,  for  appellees. 

LoKO.  J.  This  action  Is  brought  (orecov- 
er  upon  a  policy  of  insurance.  Issued  by  de- 
fendant company  to  plaintiffs  on  April  15, 
1886,  for  tl.OOO;  S300  of  the  insurance  b^ing 
upon  tbe  barn  and  sheds,  ClOO  upon  the  hog- 
pen, granary,  and  hen-house,  ^00  on  hay, 
grain,  farming  implements,  wagons,  car- 
riages, etc.,  and  the  balance  of  $200  on  live- 

I  stock.  A  premium  of  $9.50  was  paid  for  the 
policy  to  William  Murcb,  defendant's  agent 
at  North  Branch,  Lapeer  county.  On  the 
morning  of  November  17,  1886,  the  barns, 
sheds,  and  a  large  quantity  of  grain,  farmiiq; 
Implements,  etc.,  were  consumed  by  Ore. 
Proofs  of  kiss  were  thereafter  made  in  due 

'form,  and  payment  of  the  loss  demanded. 
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The  dcfendaiit  company  refused  payment, 
and  at  tbe  time  of  Joining  issue  in  theeaseon 
salt  brought  on  Uie  policy  gave  notice  with 
Its  plea:  (1)  That  uie  policy  mentitmed  in 
snid  declaration  was  issued  by  said  defendant 
on  the  faith  of  an  application  therefor,  partly 
in  writing,  and  partly  in  print,  signed  "JIart 

GOPBLAND.  per  WlLLUM  GOPELAKD,**  Id 

which  appltcjiUon  it  was  represented  and  war- 
ranted that  the  property  insured,  and  for  the 
burning  of  a  portion  of  .which  property  reooT- 
sry  Is  sought  in  this  case,  was  an&enmbered, 
while  In  trath  ami  tact  the  bam  mentioned 
In  said  declaraUon  and  In  said  polity  was  in- 
cnmbered  by  a  certain  mortgage,  which  suid 
mortgage  is  as  follows,  to*wit:  "Oneeertaln 
mortgage  given  by  Mary  A.  Copeland  to  one 
John  M.  Wattles,  bearing  date  September  15. 

for  the  sum  of  three  hundred  dollars." 
which  mortgage  remained  unpaid  at  the  time 
of  the  flre  mentioned  In  the  declaration.  (2) 
That  said  phiintift  Mary  A.  Copeland.  after 
tba  issuing  of  said  policy,  and  before  the  flre 
mentioned  In  said  declaration,  and  without 
the  oonsent  said  defendant,  further  Incum- 
bered said  barn  by  a  mortage,  which  last 
aforesaid  mortga^  is  described  as  follows, 
to-wit:  "One  certHln  mortgage  given  by 
Mary  A.  Copdand  to  one  Jolm  M.  Wattles, 
bearing  date  September  15, 1886.  for  the  sum 
of  one  hundred  dollars,"  which  last  afore- 
said mortgage  remained  unpaid  at  the  time 
of  the  flre  menlioned  in  said  declaratiun.  (8) 
That  the  burning  of  tlte  property  fur  the  re- 
covery of  which  this  action  is  brought  was 
procured  by  the  said  plaintiff  William  Ck>pe- 
land. 

The  only  question  presented  by  counsel  for 
the  defendant  company  arises  under  the  sec- 
ond paragraph  of  the  notice  attached  to  the 
plea.  There  is  no  controversy  but  thnt  Mary 
A.  Copeland,  one  of  the  pl^ntlffa,  and  the 
one  In  whom  the  title  to  the  real  estate  was 
vested,  upon  which  the  bam  and  other  prop- 
erty destroyed  were  situated,  on  Septem- 
ber 15. 1886.  and  after  the  issue  of  the  policy 
defendant's  ngent,  placed  a  mortgage  up- 
on the  realty  for  the  sum  of  $100,  running 
to  John  M.  Watties,  mortgagee,  and  that  said 
mortgage  remained  unpaid  at  the  time  of  the 
flre.  It  Is  this  act  of  which  the  defendant 
complains,  and  which  it  Is  claimed  violates 
the  policy. 

On  the  trial  of  the  cause  plaintiffs  claimed 
that  at  the  time  of  the  making  of  the  appli- 
cation (which  was  In  writing)  forthe  policy, 
and  prior  to  the  Ume  the  policy  Issued,  they 
informed  Mr.  March,  the  defendant's  agent, 
that  they  expected  to  put  the  mortgage  of 
9100  upon  tlie  property  in  a  short  time,  and 
that  he  assented  thereto.  This  Mr.  Murch 
denies.  The  question  was  submitted  to  the 
Jury  by  the  court  in  its  general  charge.  The 
court  directed,  if  they  found  that  Murch 
made  such  an  agreement  with  plaintiff,  the 
company  would  be  bound  by  it;  and  the  fact 
that  plHintiffB.  subsequent  to  the  time  of  the 
issuing  of  the  policy,  placed  the  mortgage  up- 
on the  property  without  further  notice  to 


the  company  would  not  Invalldals  the  policj. 
It  appears  that  Mr.  March,  the  agent  of  the 
company,  had  authority  to  make  and  deliver 
policiw  of  insurance  without  refwiing  the 
application  to  the  company  prior  to  the  mak- 
ing and  delivery  of  the  policy.  Before  the 
policy  waa  made  he  inspected  the  property, 
and  conoedes  that  the  farm  upon  which 
was  situated  was  worth  92,000.  The  plain- 
tiffs, it  appears,  were  Insured  in  the  L^ieer 
County  Mntnal  Insnrance  Company,  and  ttie 
policy  therein  was  in  force  at  the  time  the 
application  waa  made  in  the  defendant's  com- 
pany. Murch,  however,  solicited  the  plain- 
tiffs to  ebai^  their  insnrance^  and  first  took 
the  application  of  the  husband,  who  signed 
Mary  A.  Copeland's  name  thereto,  "per  Will- 
iam Copeland.**  The  tiUe  to  the  farm  was 
in  Mrs.  Oopi^nd's  name,  but  the  tlUe  to  the 
personal  property.  some  portion  of  It,  was 
in  Mr.  Copeland.  Murch  waa  fully  lnf<wnwd 
of  these  matters,  and  advised  the  issuing  of 
the  policy  to  tliem  both.  A  few  days  after 
the  first  application  was  made  by  William 
Copeland.  Murch,  the  agent,  called  at  the 
house,  an^  tbwe  filled  out  a  new  application. 
Mrs.  Copekind  si^:  "I  tookthei^'pl'^^'^ii* 
and  looked  it  over,  until  it  came  to  the  pas- 
sage where  It  asked  If  there  was  any  liena  ox 
incumbrances  against  the  prop«ty«  and  the 
answer  was 'Kc'  I  pushed  the  paper  aside. 
My  husband  came  to  me;  he  says.  *  What  is 
wrong  with  the  paper?*  I  pointed  to  tiiat 
passage.  He  turned  to  Mr.  Murch  and  says: 
*  Mr.  March,  explain  it  to  my  wife  as  you  did 
to  me,'  and  herrad  the  passage  to  him.  '  Oh,' 
he  says,  *tbiUi  there  isn't  Incumbrances 
enough  to  make  the  risk  hazardous.'  He 
says,  «It  don't  matter  if  there  is  an  incum- 
brance, as  long  as  there  is  not  enough  to 
make  the  risk  hazardous.'  I  says,  *I  object 
to  signing  nnder  those  circumstances;'  and 
he  said  he  would  fix  that  all  right,  and  I  sup- 
posed he  did.  I  told  him  then  that  John  M. 
Wattles  held  a  mortgage  of  three  hundred 
dollars,  and  my  husband  spoke  up  and  said 
that  we  might  want  to  get  some  further 
money,— one  or  two  hundred  dollars. — and 
he  said  it  would  be  all  right,  or  he  would  fix 
it  all  right.  Before  the  policy  waa  delivered 
to  me  I  fully  advised  him  in  relation  to  the 
mortgage  that  was  to  be  put  ui>on  it,  and 
what  1  intended  to  do  with  it,  and  we  relied 
upon  and  accepted  that  policy,  supposing  that 
he  would  make  that  indorsement  upon  the 
application  that  we  signed.  I  accepted  it  up- 
on those  terms."  This  testimony  is  fully  de- 
nied by  Mr.  Murch.  and  he  claims  that  there 
was  no  such  arrangement  or  understanding; 
that  notiitng  was  said  of  any  incumbrance  be- 
ing on  the  property,  or  that  any  was  to  be 
put  on.  Mrs.  Copeland,  however,  is  fully 
supported  by  her  husband  and  by  Mr.  Daniel 
Draper,  who  was  present  when  Murch,  the 
agent,  was  looking  the  property  over,  and 
who  says  that  William  Copeland  then  advised 
bira  of  the  incumbrance,  and  their  desire  to 
put  on  another  mortgage  when  Murch  said, 
it  would  be  all  right. 
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It  la  a  somewhat  curious  fact  that  on  the 
trial  the  last  applicatioa  was  not  produced, 
nor  in  any  manner  accounted  for.  The  ap- 
plication signed  by  William  Copelaiid  for  his 
wife  was  the  one  produced,  and  which  Murch. 
himself,  testifies  Mary  A.  Gopeland  never 
signed.  It  was  the  second  application  which 
Mary  A.  Copeland  read  over,  and  which  she 
and  her  husband  say  Murch  agreed  to  "flx 
all  right,"  and  upon  which  Mrs.  Copeland 
says  M  urch  agreed  to  make  the  indorsement. 
Wliether  it  was  fixed  all  right,  or  whether 
Murch  made  sucli  an  indorsement  upon  It, 
noting  tlie  incumbrance  then  existing,  and 
an  agreement  for  the  placing  of  an  addulonat 
mortgage  of  from  tlOO  to9200  upon  it*  is  not 
shown  by  the  application  introduced.  Ap- 
parently this  lust  application  was  the  one  up- 
on which  tlie  policy  issued,  and  was  the  only 
one  defendant  was  entitled  to  have  in  evi- 
dence.  eren  under  his  own  testimony.  The 
court,  however,  admitted  in  evldenoe  the  first 
^plication;  but  inasmuch  as  the  plaintiffs 
lure  not  here  complaining,  we  need  nut  dls- 
euss  thia  point  In  the  ease  any  further  Uian 
U  may  be  treated  as  a  drctimstance  tendiog 
strongly  to  show  the  correctness  ct  the  plain- 
tilb'  claim  that  such  an  arrangement  was 
nude,  and  that  March  had  full  notice,  of  the 
Ineumbmnce  then  existing,  and  agreed  to  flx 
the  application  so  that  the  plaintlfTs  might 
place  an  additional  incumbrance  thereon  of 
from  ftlOO  to  •200.  and  that  he  did  not  le- 
gajd  tins  as  increaaing  the  hazard. 

Under  the  finding  of  ttie  Jury  we  must  con- 
sider the  ease  upon  the  theory  that  such  an  ar- 
rangement  whs  made,  and  that  Murch  agreed 
to  flx  the  application  so  that  it  would  show, 
sot  only  the  incumbrance  then  existing,  but 
to  write  an  agreement  on  the  application  that 
would  authcfflze  the  idaintiffs  tu  put  on  from 
•100  to  8200  additionaL  From  Uie  fact  that 
this  application  was  withheld  on  the  trial, 
and  the  first  one  produeed,  a  strong  Inference 
arises  that,  had  it  been  produced  and  ex- 
hibited,  it  would  have  shown  the  Indorse- 
ments claimed  by  pIiUntifES. 

Counsel  fur  defendiint  contends  that  the 
oourt  WHS  in  error  in  submitting  the  case  to 
thejuryupon  plaintiffa*  theory;  tliat  the  case 
must  be  governed  by  the  rule  laid  down  in 
many  oisea,  that  parol  ngreements  or  repre- 
•entations,  made  at  the  time,  or  prior  to  the 
Ume,  a  contract  is  reduced  to  writing,  cannot 
be  received  tu  add  to,  vary,  or  contradict  tlie 
terms  of  a  written  instrument.  Thia  is  the 
well-settled  rule,  but  counsel  Is  in  error  in 
attempting  to  apply  it  to  the  present  case. 
Even  if  the  rule  could  be  so  applied,  we  must 
treat  the  contract  as  consisting  of  the  appli- 
cation actually  made,  and  which  was  not  pro- 
duced on  the  trial,  and  the  policy  itself.  By 
she  terms  of  the  policy  this  applicatioa  was 
made  a  part  of  the  contract.  The  policy  pro- 
vides aa  follows:  "By  the  acceptance  of  this 
poticy  the  assured  covenants  that  the  applica- 
tion faeref or  shall  be  and  form  a  part  hereof. " 
The  policy  provides  further,  however,  that 
the  s^icatlon  shall  be  treated  as  a  warranty 
T.48N.w.na21— 68 


by  the  assured,  and  the  company  shall  not  be 
bound  by  any  act  or  statement  made  to  or  by 
an  agent  unless  inserted  tn  the  contract. 
There  is  nothing  in  the  policy  limiting  the 
•power  of  the  agent  to  malte  just  such  an  agree- 
ment as  claimed  by  the  plaintiffs.  It  only 
provides:  "If  there  la  or  shall  be  other  prior, 
concurrent,  or  sulisequent  insurance,  w hetlier 
valid  or  not,  on  said  property,  or  any  part 
thereof,  [without  the  company's  consent 
therein;]  or  if  said  buildings,  or  either  of 
them,  now  are  or  shall  become  vacant  or  un- 
occupied; or  if  the  hazard  shall  be  increased 
in  any  way;  or  if  the  property,  or  any  part 
thereof,  shall  be  sold,  conveyed,  incumbered 
by  mortgage  or  otherwise,  or  any  change  take 
place  in  the  title,  use,  occupation,  or  puasea- 
sion  thereof  whatever;  or  If  foreclosure  pro- 
ceedings aball  be  commenoed;  or  if  the  inter- 
rest  of  the  assured  In  said  property,  or  any 
part  thereof,  now  is  or  shall  become  any  other 
or  less  than  a  perfect,  legal,  and  eqnltabla 
title,  an  ownership  free  from  all  Hens  what- 
ever, except  as  stated  In  writing  hereon;  ot 
It  the  bulldlngB,  or  either  at  them,  stand  on 
leased  ground,  or  land  of  which  the  assured 
has  not  a  perfect  title;  or  if  tills  policy  shall 
beaasigned  without  written  consent  herein, — 
then  and  in  every  such  case  this  policy  shall 
be  absolutely  void." 

If  there  waa  an  incumbrance  on  the  prop- 
erfy.  and  the  agent  had  notice  of  it,  and 
agreed  to  note  the  fact  on  the  application,  and 
plaintiff  rested  under  the  belief  that  it  waa  so 
noted,  there  can  be  no  doubt  that  the  com- 
pany would  be  estopped  from  setting  up  the 
fact  to  defeat  a  recovery  nj^on  tlie  policy, 
even  tlH»igh  not  actually  Indorsed  thereon, 
as  such  notice' would  be  notice  to  the  com- 
paoy. 

In  Temmink  t.  Insuranee  Co.,  40  N.  W> 
Rep.  469,  it  wss  held  by  this  court  that  where 
a  life  insurance  agent  assumes  the  respond- 
billty  of  flliing  oat  a  blank  applioation,  and 
the  applicant,  presuming  that  he  had  acted 
honestly,  signs  it  without  any  knowledge  ei 
its  contents,  a  recovery  may  be  bad  up<m  the 
policy,  though  certain  representations  may  be 
materially  false.  See,  also,  BuntMr  v.  In- 
surance Co.,  40  N.  W.  Rep.  386;  Insurance 
Co.  V.  Pierce.  18  Fac.  Hep.  291. 

Counsel  for  defendant  claims  that,  however 
this  may  be  in  reference  to  Incumbrances  al- 
ready existing  on  the  property,  yet  if  any  auch 
arrangement  was  made,  as  plaintiffs  claimed 
it  was, — one  contemplated  in  tiie  future, — 
tlie  stipulation  or  understanding,  if  It  amount- 
ed to  anything,  was  an  executory  contract. 
Intended  to  form  a  part  of  the  contract  of  in- 
surance, and  that,  this  being  so,  the  doctrine 
cannot  be  admitted  that  any  part  can  rest  In 
p»rol.  The  agreement,  as  claimed  by  plain- 
tiCTs,  amounted  to  more  tlian  this.  They 
claimed  the  right  to  incumber  ttie  property 
further,  and  the  defendant  agreed,  through 
its  agent,  that  they  might  do  so  to  the  amount 
claimed,  and  that  this  should  form  a  part  of 
the  writing,  and  should  be  indorsed  on  the 
application.  If  It  bad  been  so  indrased.  no 
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one  wonid  claim  that  the  policy  would  be  ren- 
dered void  when  the  mortgage  was  so  placed 
upon  it,  as  tbepolicj  and  application  together 
formed  the  contn^*  The  plaintiffs  relied 
upon  defendant's  i^nt  to  write  this  agree* 
rnent  in  the  contract,  and  he  agreed  to  so 
write  it.  The  agent  failing  to  do  this,  it  Is 
as  much  a  frand  upon  the  plaintiffs  as  though 
he  had  written  a  clause  in  the  applieition 
without  the  knowledge  of  the  plaintiffs,  mak- 
ing the  policy  void  it  such  additional  incum- 
brance was  placed  upon  the  property.  The 
plaintifh  had  a  right  to  rely  upon  the  agree- 
ment of  the  agent  to  so  write  the  application, 
and  when  they  took  the  policy  they  had  a 
right  to  assume  that  the  company  waived  any 
conditions  in  the  policy  inconstant  with 
their  right  to  further  inoumbpt.  Fand  evi- 
dence was  certainly  competent  to  show  such 
an  agreement,  and  It  is  not  a  violation  of  the 
rule  that  verbal  testimony  is  not  admissible 
to  vary  a  written  contract. 

This  whole  controversy  arises  ont  of  the 
forfeiture  clause  in  the  polioy.  Theact  com- 
plained of.  wliich  defendant  claims  forfeited 
plaintiffs'  right  of  recovery,  was  one  which 
the  company  or  its  agent  qould  have  given 
plaintiffs  the  right  to  perform,  and,  if  as- 
sented to  by  the  ctHnpany,  would  not  have 
worked  a  forfeituret  The.  company  is  now 
estopped  from  clidming  any  forfeiture  by  rea- 
son of  this  incumbrance.  Through  their 
agent  th^  assented  to  it,  and  no  further  no- 
tice  was  required.  This  principle  is  sus- 
tained in  Brandup  v.  Insurance  Co.,  7  N.  W. 
Bep.  165;  £ansel  v.  Association,  16  K.  W. 
Bep.  431. 

There  was  no  error  In  the  charge  as  given. 
If  any  error  was  committed  by  tlie  trial  court, 
St  was  in  permitting  the  defendant  to  intro- 
duce in  evidence  an  application  which  it  was 
not  pretended  one  of  the  plaintiffs  ever  signed 
or  approved,  and  upon  which  it  is  not  claimed 
the  policy  issued,  and  consequently  formed 
no  part  of  the  contract.  Of  this,  liowever, 
the  defendant  is  not  complaining.  The  Judg- 
ment of  the  court  below  must  be  affirmed, 
with  costs.  The  other  justices  oonenrred. 


Hess  «.  Gultbb. 

(SupTvme  Court  of  Michigan.  Not.  8, 1889.) 
Dbcxit— Ik  Pabi  Dblicto  — Sta.tdt8  or  Fu.dds. 

1.  In  an  action  for  fraudulent  representations 
Whereby  defeudant  obtained  plaintiff's  note  for  the 
purchase  price  of  Bohemian  oats  at  ao  exorbitant 

firioe  in  return  for  an  agreement  and  bond  of  a  flo- 
iUouB  corporation  to  sell  a  larger  oaantit;  for 
plaintiff  at  the  same  price  on  oomtnisMon,  it  is  er- 
ror to  direct  a  yerdict  for  defendant  on  the  theory 
that  the  transaction  was  illegal,  and  the  parties  in 
pari  delicto. 

3.  The  proTlskm  of  the  statute  of  frauds  re- 
quiring representations  concerning  the  character 
and  standing  of  another  to  be  In  writing  does  not 
relieve  defondant  from  liability  for  his  fraudulent 
represMitationB  ooncerntug  the  alleKed  co  rporatlon. 

Error  from  circuit  court.  Bay  county; 
OBonaE  P.  Cobb,  Judge. 

T.  A.  A  /.  C.  Weadoek,  for  appellant. 
Wmmfon,  QUUti  A  CourtHght,  for  appellee. 


Campbell,  J.  FbUntlff,  who  I9  a  farmer 
near  Bay  City,  was  indaoed  by  the  repre- 
sentations (tf  defendiint  to  give  bis  notes, 
payable  to  bearer,  for  $876  and  Interest,  and 
deliver  them  to  defendant,  who  got  th«n  dis- 
counted by  a  bona  flda  bolder,  and  plaintiff 
had  to  pay  them.  This  salt  was  brought  to 
recover  against  Culver  for  having  obtained 
the  notes  l)yf rand,  and  withoatoonsider^ion. 
The  only  consideration  agreed  <m  was  the  pur> 
chase  of  Bohemian  oats  at  $15  a  bushel,  and 
tiie  bond  of  what  purported  to  be,  but  was 
not,  a  Michigan  corporation,  agreeing  to  sell 
for  plaintiff  fiO  busliels  at  the  same  price 
on  a  commission  of  one'thlxd.  No  delivaiy 
was  made  to  plaintiff  of  any  oats,  and  the 
bond  was  fictitious.  If  not  In  law  a  forgery, 
there  being  no  such  eorpwatlon  as  pur|Mrted 
to  issue  it.  The  declaration  srt  forth,  and 
the  testimony  showed,  that  plaintiff  was  led 
by  defendant's  perdstent  arts  and  misrepre- 
sentations concerning  the  salable  pros|Mds 
of  the  oats  to  be  grown,  and  the  reqransibil- 
ity  and  If  gal  character  of  the  mythiori  coipo- 
ration,  to  give  bis  notes,  for  wbieh  be  re- 
ceived no  oonstdentim  whatevo-.  The  court 
Iwlow,  however,  held  that  he  had  no  cause  of 
action,  and  directed  a  verdict  for  the  defend- 
ant. .This  could  only  be  npon  one  of  two 
theories  relied  on,  namely:  FiraU  that  the 
transaction  was  illegal,  and  the  parties  in 
part  deUatof  and,  Moondt  that  defendant 
was  not  liable  for  false  represmtatlons  not  In 
writing. 

80  far  as  the  first  point  is  concerned,  it 
seems  to  be  based  on  a  false  theory.  If 
plaintiff  were  seeking  to  enforce  such  a  bond 
as  was  palmed  off  on  him,  his  ignorance  tliat 
it  was  illegal  in  its  purposes  would  not  pw- 
haps  absolve  him  from  the  coDsequences  of 
trusting  to  a  void  ointract.  But  It  baft  been 
held  by  this  court  in  repeated  Instances  that, 
while  a  man  is,  for  public  reasons,  held  re- 
sponsible for  his  conduct,  although  ignorant 
of  law,  there  is  no  conclusive  presumpticm 
that  he  actually  knows  the  law.  Black  v. 
Ward,  27  Mich.  191;  Stanton  v.  Hart,  Id. 
539.  Where  a  man  is  defrauded,  as  often 
happens,  by  the  misrepresentations  of  some 
one  who  assumes  knowledge,  and  where,  un- 
der tlie  circumstances,  he  is  actually  deceived, 
and  not  consciously  wrong,  the  fact  that  the 
transaction  hi  against  public  policy  in  law 
will  not  necessarily  compel  the  victim  to  sub- 
mit to  the  fraud  of  the  actual  villain.  The 
only  rigid  rule  forbidding  relief  is  where  par> 
ties  are  in  equal  guilt.  While  the  law  does 
not  draw  Que  distinction  in  ascertaining 
equality  of  wrong,  it  recognizes  the  fact  that 
one  party  to  such  an  arrangement  is  not  neo- 
esaartly  an  equal  party  iu  guilt,  or  consciously 
guilty  at  all,  and  will  not  deny  relief  to  an 
injured  piirty  ai^inst  the  one  who  is  really 
the  deceiver,  and  who  commits  fraud  by 
means  of  his  persuasive  or  other  intluence 
over  his  victim.  Even  actual  knowledge  of 
legal  rfglits  and  liabilities  is  not  always  con- 
clusive i^inst  relief.  Wartemberg  v.  Spie- 
gel, 81  Mich.  400;  Barnes  v.  Brown,  32  Mleh. 
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146.  Our  statutes  make  this  dear  dlsUne- 
tlon  in  regard  to  gaming  contracts.  Tbe 
winner  cannot  enforce  his  winntngd  against 
the  loser,  but  the  loser  may  recover  back 
money  actually  paid.  How.  8fe.  g<!02^  Where 
this  may  be  done  in  case  of  open  gambling, 
where  the  loser  knew  all  about  it,  the  law  is 
not  so  squeamish  as  to  refuse  redress  to  a 
loser  who  was  defrauded  into  paying  money 
without  understanding  fully  that  the  dealing 
was  Improper.  One  of  the  elements  in  tiiis 
fraud  was  that  defendant  accomplished  it  by 
representing  that  the  alleged  company  was  a 
corporation  authorized  to  do  the  acts  referred 
to  by  the  laws  this  state,  and  therefore 
having  fuU  legal  sanction  and  recognition  In 
Its  doings,  80  tliat  plaintiff  had  no  reason  to 
suppose  the  dealings  would  be  subject  to  any 
lawful  objection. 

The  ottipr  point  suggested  has  no  support 
In  the  statutes.  The  legal  provision  concern- 
ing the  necessity  of  representations  in  writ- 
ing to  sustain  an  actloUt  upon  fovorable  as- 
fluriinces  concerning  the  character,  conduct, 
ability,  trade,  or  dealings  of  another  pei-son, 
was  Intended  to  reach  cases  where  the  piain- 
Ulf  has  dealt  with  and  given  credit  to  the 
person  favorably  mentioned,  and  done  so  on 
the  faith  of  the  assurances.  That  statute 
cannot  apply  to  conspiracies  or  frauds,  where : 
the  representation  is  made  to  enable  the  party 
making  it  to  profit  by  it.  Moreover,  in  the 
|»esent  case,  the  false  showing  was  not  con- 
cerning the  reBponeibility  of  an  existing  per- 
son whose  personality  was  known,  but  con- 
oeming  an  alleged  corporation  that  was  no 
corporation,  and  whose  pretense  of  legal  ex- 
istence was  itself  a  fraud.  Bosh  v.  Sprague, 
■61  Mich.  41,  16  K.  W.  Rep.  222,  Is  In  point 
on  more  than  one  question  in  this  case. 
Here,  if  tbe  testimony  is  true,  defendant, 
by  false  and  fraudulent  pretenses,  and  with- 
out any  consideration  at  ail,  got  from  plain- 
tiff notes  which  he  had  to  pay,  and  divided 
the  plunder  between  himself  and  his  confed- 
erates. Upon  the  facts,  if  believed,  the  cause 
of  action  was  complelie.  The  case  should 
have  gone  to  the  Jury. 

The  judgment  must  be  reversed,  with  costs, 
and  a  new  trial  granted. 

Sherwood,  G.  J.»  did  not  ait.  The  other 
Justices  concurred. 

CoLB  V.  Inohau  CiBourr  Jitpob. 
(Supreme  Court  of  Klehtfron*  l^ov.  18, 1680.) 
Bill  ov  Excbptioxb— Coan  os  Appbil. 
TjDdertheMicbigvn  practice,  sUllof  excep- 
tions sboald  coatain  only  bo  much  of  the  evidence 
u  Is  neces<>ar7  fairly  to  present  the  question  of 
law  to  be  reviewed,  and  It  Is  error  to  require  theap- 
pellaat  to  proonn  a  full  transcript  of  the  stenoft- 
npher<s  notes  to  be  set  out  in  the  bill;  but,  If  tbe 
other  party  proposes  an  amendment,  and  needs  the 
evidence  in  full,  he  must  himself  procure  it,  and 
may  be  allowed  the  expense  thereof,  If  ha  prevail 
<m  tbe  appeal. 

2*.  A.  Smith,  for  relator.  R,  A,  MonU 
somtryt  for  respondent. 


Sherwood,  0.  J.  On  the  ISth  day  of  March. 

1888,  Judgment  was  rendered  In  the  Ingham 
circuit  court  against  Jesse  B.  Cede,  In  favor 
of  Stimpsun  V.  Kent.  Time  was  givoi  Cole 
to  prepare  a  tdll  of  exceptions,  and  to  serve 
a  copy  of  the  same.  The  bill  was  made,  and 
notice  given  for  settlement.  The  parties 
were  presmt  at  the  time  fixed,  and  counsd 
for  Cole  came  before  the  court  iit  the  October 
term,  and  presented  bis  biU  erf  exceptions  for 
settlement;  but,  tbe  court  not  being  ready  to 
give  the  matter  attention  when  the  bill  was 
presented,  the  matter  was  held  open  until  No- 
vember 16, 1888,  when  the  case  was  called 
up  by  Cole's  attorn^,  and,  the  attorney  for 
the  other  side  not  being  present,  the  bill  waa 
not  consented  to  by  Kent's  attorney.  The 
court  signed  the  bill  as  presented  1^  Cole*B 
attorney,  upon  tbe  understanding  th^  niA 
attorney  would  thereaftw  consent  to  any 
proper  amendments  the  other  party  might 
thereafter  desire  to  make  to  the  same;  and 
the  bill  WAS  then  filed.  The  attorney  fto 
Kent,  on  the  same  daj,  after  the  bill  was 
filed,  appeared  before  tiM  court,  and  stated 
ttiat  he  desired  to  propose  amendments  to  tha 
biti,  and  had  theanme  then  prepared;  buti 
not  being  assented  to  by  Cole's  attorney,  mo- 
tion WHS  made  before  the  eircait  bf 
Kent's  attorney,  at  the  next  term  of  the  court, 
to  strliie  out  the  bill  as  filed,  whlcb  motion 
was  beard,  and  thereafter,  on  the  16th  day  of 
February,  1889.  granted;  and  in  the  sameor^ 
der  time  was  given  to  settle  bill  on  tbe  caw 
until  the  18th  of  March  following.  After- 
wards a  motion  was  made  by  counsel  for  Cole 
to  set  aside  said  order,  which  was  dented 
the  court.   And  on  the  18th  day  of  March, 

1889,  the  said  bill  of  exceptions  was  repre- 
sented to  the  court  for  settlement,  and  the 
proposed  amendments  were  also  presented. 
The  circuit  Judge  thereupon  made  an  order, 
of  which  the  following  is  a  ooi^:  **Tbe  dr- 
cuit  court  for  thecounty  of  Ingham.  Simeon 
Y.  Kent  vs.  Jesse  B.  Cole.  In  this  cause  said 
defendant  having,  since  the  decision  of  said 
court  was  announced,  stricken  the  bUl  of  ex- 
ceptions heretofore  settled,  and  signed,  and 
Bled  therein  from  the  flies,  reproposed  said 
bill  of  exceptions  for  settlement  and  aignft- 
ture»  and  tbe  plaintiff  having  proposed  amend- 
ments thereto,  and  to  include  therein,  as  such 
amendments,  the  testimony  of  Dr.  Goad,  Dr. 

A.  B.  Campbell,  William  Reeves,  Charles 
Darrow,  Charles  Kiggs.  William  Miller,  James 
Manning,  John  Wiwd,  John  Hill,  Summitt 
R.  King,  William  Curtis.  Charles  Guchers, 
George  Swlggert.  and  Mrs.  Kent,  on  the  part 
of  said  plaintiff,  and  the  testimony  of  Jesse 

B.  Cole,  James  Cole,  Mack  Cole,  Mra.  Cole, 
Norman  Cole,  Newell  Trumble,  Frank  Stoad- 
man,  George  Harvey,  and  Dennis  Herron,  on 
the  part  of  the  defendant,  and  the  court  hav- 
ing had  SHid  proposed  bill  of  exceptions,  and 
such  proposed  amendments,  under  advise- 
ment until  now,  and  the  court  beingof  opin- 
ion that  it  is  necessary,  to  properly  settle 
such  bill  of  exceptions,  that  tbe  testimony  of 
said  persons,  offered  on  the  trial  of  said  canae. 
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be  written  out  at  length  by  the  coort  stenog- 
rapher, and  the  defendnnt  having  neglected, 
and  still  neglectlnK*  to  furnish  a  transcript 
of  such  testimony,  It  is  ordered  that  the  set- 
tlementandsignlngof  such  bill  of  exceptions 
be  and  hereby  is  denied,  unless  the  defendant 
ahall  within  a  reasonable  time  furnish  to  the 
court  a  transcript  of  such  testimony  from 
such  stenographer's  minutes,  for  the  use  of 
the  court,  and  that  the  time  for  settling  said 
bill  of  exceptions  be  extended  for  sixty  days 
from  this  day,  to  enable  said  defendant  to 
procure  and  furnish  the  stenographer's  ex- 
tension of  said  testimony.**  The  relator  aslca 
this  court  to  require  the  circuit  judge  to  set 
aside  the  order  striking  said  bill  of  exceptions 
from  the  files*  and  for  such  other  direction  in 
the  premises  as  the  natare  oC  the  case  may 
require. 

We  think  this  motion  to  vacate  the  order 
striking  the  bill  from  the  flies  should  be  de- 
nied, and  the  circuit  judge  should  proceed 
and  settle  the  bill  of  exceptions  presented. 
Tiiere  appears  to  be  a  misunderstanding  on 
the  part  of  our  circuit  judge  as  to  the  proper 
practice  in  making  and  settling  a  bill  of  ex- 
ceptions under  our  rules  and  statutes.  Many 
of  the  bills  of  exceptions  which  reach  this 
court  consist  simply  of  a  transcribed  copy  of 
the  stenographer's  notes,  giving  all  the  tes- 
timony in  the  case,  with  the  formal  comments 
and  conclusion  of  a  proper  bill  of  exceptions 
added.  This  Is  not  the  bill  of  exceptions  au- 
thorized by  our  rules  and  statutes.  Only  so 
much  of  the  testimony  should  be  brought  in- 
to the  bill  as  is  necessary  to  fairly  present  the 
question  of  law  raised  upon  which  a  review 
in  this  case  is  desired.  Usually,  such  testi- 
mony may  be  given  in  the  bill  in  narrative 
form,  and  thereby  save  much  expense  to  liti- 
gants; anil  the  party  making  the  bill  is  under 
no  obligation  to  secure  a  copy  of  the  stenog- 
rapher's minutes  of  any  more  of  the  testi- 
mony than  he  may  deem  necessary  for  this 
purpcMe;  and  for  this  amount,  wlien  properly 
certided  to  by  the  circuit  judge,  if  t^e  party 
making  the  bill  prevails  on  the  appeal,  he 
may  tax  as  his  necessary  costs.  If  amend- 
ments are  proposed  to  the  bill  for  allowance 
on  its  settlement  by  the  opposite  party,  and 
he  needs  to  have  a  copy  of  the  reporter's 
minutes,  or  any  part  thereof,  to  enable  him 
to  prepare  proper  amendments,  he  must  pro- 
core  sucli  minutes  himself ;  and  he  cannot  re- 
quire the  otiier  party  to  furnish  them,  or  to 
bear  the  expense  of  the  same,  except,  in  case 
heprevails  in  the  suit,  then  the  expense  there- 
of may  be  taxed  as  part  of  the  costs,  if  such 
minutes  have  Iwen  properly  certifled  to,  as 
necessary.  And  we  may  say  further,  here, 
that  amendments,  when  properly  proposed  to 
a  bili.  must  contain  a  copy  of  whatever  addi- 
tional testimony,  or  exhibits,  or  other  matter 
the  party  proposing  the  amendments  desires 
to  have  inserted;  and  copies  thereof  must  be 
served  on  the  opposite  party  before  the  time 
noticed  for  the  settlement  of  the  bill.  If, 
when  the  bill  and  amendments  are  properly 
brought  before  tlie  court  for  setUemeot, 


further  testimony  is  desired  by  the  court,  to 
enable  him  to  properly  settle  a  true  bill,  he 
should  direct  the  stenographer  to  transcribe 
tiie  same  from  his  minutes,  and  file  sndi 
transcript,  free  of  cliarge;  and  no  costs 
should  be  taxed  by  either  party  therefor.  The 
stenographer  is  an  officer  of  the  court  for  such 
purpose,  and  subject  to  his  order  and  direc- 
tion ;  at  least,  to  that  extent.  It  Is  also  the 
duty  of  the  court  to  see  tbat  all  bills  of  ex- 
ceptions are  made  in  accordance  with  the 
rules  of  the  court,  and  the  statute  relating 
thereto.  The  relator  must  be  allowed  in  this 
case  to  have  his  bill  of  exceptions  presented 
and  settled  in  the  manner  here  indicated, 
within  such  reasonable  time  thereafter  as  the 
circuit  court  may  fix,  not  exceeding  60  days 
after  the  filing  of  this  opinion,  and  the  rela- 
tor will  recover  the  costs  of  this  motion;  and 
so  much  of  the  order,  above  mentioned,  prcv 
viding  for  the  settlement  of  said  bill  as  is  in 
confiict  with  this  opinion  will  be  set  aside* 
All  the  j  usUces  concur. 


HoucAH  e.  QOBOOL  Tbubisbb  of  AT(Uf. 

(Suprmie  Court  t^f  JfioMoan.  Kot.  8^  Utt.) 
Schools— BiPDMiOH  ov  Pttptl. 
How.  St.  Mich,  t  6060,  which  provldea  that 
the  district  school  board  ihall  have  the  geoeral 
oare  of  the  school,  and  shall  make  and  enforoe  toil- 
able  rules  aod  refrulations  for  Its  government  and 
mana^meDt,  and  forthej>re8ervatlODof  the  prop- 
erty of  the  district,  and  which  authorixaa  It  to  or- 
der "the  suspension  or  expulsion  from  the  school, 
whenever  in  Its  judgment  the  Interests  of  tba 
school  demand  it,  of  any  j^pil  guilty  of  gross  mis- 
demeanor or  persistent  disobedienoa,"  does  not 
authorize  the  eoaotment  of  a  rule  that  "pnplls  who 
shall  in  any  way  deface  or  injure"  school  property 
shall  be  suspended  until  the  property  is  replaoeo, 
as  the  role  would  include  earless  aad  neglignt 
acts,  done  without  wilUoUneaa. 

Joteph  H.  Holman,  tn  pro.  per.   Levi  T. 

Bfriffith,  for  respondents. 

MoBSE,  J.  Hearing  on  order  to  show 
cause  why  Joseph  J.  Holman,  a  son  of  the 
relator,  of  the  age  of  10  years,  should  not  be 
reinstated  in  the  schools  of  the  above-named 
district,  from  which  he  had  been  suspended. 
The  return  of  the  respondents  shows  that 
among  the  rules  adopted  for  the  management 
and  government  of  tbeschocris  in  said  district 
is  the  following:  "Pupils  who  shall,  in  any 
way,  deface  or  injure  the  school  building, 
outhouses,  furniture,  maps,  or  anything  else 
belonging  to  the  school,  shall  be  suspended 
from  school  until  full  satisfaction  is  made." 
The  power  of  suspension  is  vested  in  the 
teachers  of  the  respective  departments,  but 
in  this  particular  case  the  suspension  by  the 
teacher  was  approved  and  confirmed  by  the 
school  board.  The  relator  in  his  petition  al- 
leged that  the  boy  was  suspended  for  the  rea- 
son that  he  had  accidentally  broken  a  win- 
dow, and  had  not  replaced  it.  That  he  ap- 
plied to  Julia  Mason,  the  teacher,  who  sus- 
pended his  son,  and  requested  her  to  rein- 
state him,  but  she  refused,  and  he  then  ap- 
plied to  the  trustees,  a  majority  <tf  whom  also 
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refused  to  receive  the  boy  back  Into  school. 
The  respondents  show  that  on  the  1st  day  of 
October,  J889,  the  pupil  "negligently  and 
CHrelessly  broke  a  window  pane  in  said  school 
building,  the  size  of  which  waB  14  by  40 
Indies,  and  that  the  actual  cost  of  replacing 
It  would  be  the  sum  of  one  dollar."  After 
the  breaking  of  the  window  pane,  the  teach- 
er requested  the  boy  to  notify  his  father  that 
the  broken  pane  must  be  replaced.  That  the 
next  day  his  fattier,  the  relator,  sent  word  by 
his  son  to  the  teacher  that  if  she  wanted  to 
know  almot  the  window  pane  to  call  and  see 
bim.  The  teacher  ag^n  sent  word  to  rehi- 
tor  that  tlie  glass  must  be  replaced  or  paid 
for,  and  received  word  in  return  that  the 
pane  would  be  replaced.  It  was  not,  how- 
ever, replaced  or  paid  for,  and  on  the  7th  of 
Oeto^.  1889.  the  teacher  again  sent  wwd  to 
relator  that  the  glass  must  be  paid  for  or  r»> 
placed  at  once,  or  she  would  be  obliged  toen- 
force  the  rules.  The  same  day  xelafeor  called 
upon  the  teacher,  and  refused  to  replace  or 
pay  for  the  glass,  ami  threatened  to  prose- 
cute her  if  she  enfweed  the  mles  against 
his  sun.  Miss  Mason  thereupon  oonsolted 
with  the  director,  who  directed  lier  to  issue 
an  order  suspending  the  boy  from  school  on- 
tll  the  glass  was  replaced  or  satiri^M^lou  made 
therefor.  The  order  was  Issued,  and  notice 
of  the  same  tn  writing  served  upon  the  rela- 
tor, and  notice  also  given  tbe  board  of  tms- 
tees  of  such  suspension.  Ootoba  11. 18^, 
the  board  met,  and  ratified  and  adopted  the 
action  of  the  teadher.  Atteehed  to  the  retnm 
at  the  respondents,  uid  made  a  part  of  it,  are 
the  affldavlts  of  two  boys,  one  14  and  tbe 
other  12  years  of  age.  eye-witnesses,  setting 
out  the  drcomstances  of  tbe  breaking  of  tbe 
window  pane,  and  giving  tbeir  opinion  that 
It  was  carelessly  and  negligently  done. 

We  think  the  writ  should  be  granted.  It 
will  be  noticed  that  there  Is  no  claim  on  the 
part  of  the  reqmndents  that  the  breaking  of 
the  window  pane  was  malicious  or  willful. 
It  Is  averred  to  have  been  done  carelessly  and 
negligently.  The  rule  of  the  respondents,  as 
it  leadfi.  Is  broad  enough  to  Include  any  ac- 
cidental injury,  and  the  respondents  claim 
that  they  have  the  right  to  enforce  It;  that  it 
is  a  reasonable  and  proper  regulation,  and  is 
the  same  rule.  In  sut»tHnee,  adopted  in  other 
public  schools  in  this  state,  Thoy  also  seek 
to  justify  their  authority  to  enforce  the  rule 
under  section  .'>069,  How.  St.,  which  provides 
that  "the  district  board  sliall  have  the  general 
care  of  the  school,  and  slmtl  make  and  en- 
force suitable  rules  and  regulations  for  Its  gov- 
ernment and  management,  and  for  the  pres- 
ervation of  the  property  of  the  district.  Said 
board  may  authorize  or  order  the  suspension 
or  expulsion  from  the  school  whenever,  in 
its  Judgment,  the  interests  of  the  school  de- 
mand, of  any  pupil  guilty  of  gross  misde- 
meanor or  persistent  disobedience,  *  *  *" 
Granted  that  "gross  misdemeanor.**  as  used 
In  tills  aeclion,  means  gross  misbehavior  or 
misconduct,  and  not  criminal  conduct,  and 
yet  the  statute  does  nut  confer  the  authority 


claimed  by  tbe  respondents  In  this  case.  We 
think  the  deBnition  of  "misdemeanor"  in  this 
section  is  as  claimed  by  respondents'  counsel. 
It  means  gross  misconduct  or  gross  misbe- 
havior. It  is  not  necessary  that  a  pupil  shall 
be  guilty  of  a  criminal  act  before  be  can  be 
suspended  or  expelled  from  school.  But,  be- 
fore he  can  be  thus  dealt  with,  he  must  be 
guilty  of  some  willful  or  malicious  act  of  de^ 
rtment  to  the  school,  and  tbe  misconduct 
must  be  gross,— something  more  than  a  petty 
or  trivial  offense  against  the  rules. — or  he 
must  be  persistent  In  his  disobedienoe  of  the 
proper  and  reasonable  rules  and  regulations 
of  the  school.  A  boy  10  yean  old,  or  even 
older,  cannot  be  expelled  or  suspended  for 
a  careless  act,  no  matter  how  aMrllgent.  if 
It  is  not  willful  or  malicious.  The  action 
taken  in  this  case  migbt,  to  a  pow  boy, 
mean  Indednite  suspension.  This  rule  might 
In  a  great  many  cases,  if  enforced,  prevent 
tbe  further  attendance  of  pupils  at  thepubllo 
schools,  while  we  have  laws  upon  our  statute 
books  compelling  such  attendance.  It  Is  not 
desirable  uor  permissible  that  a  child  m«y  be 
exoluded  from  the  common  schools  because^ 
a  careless  or  negligent  act.  without  mal- 
ice Or  willfulness,  it  has  Injund  or  dam^[ed 
school  property  to  such  an  extent  that  it  is 
beyond  its  power,  or  that  of  its  parent  or 
guardian,  to  make  compensation  for  It.  This 
would  be  tbe  effect  of  tbe  rule,  if  carried  oat 
In  many  oases.  In  tbe  preeent  case,  nodoabt, 
the  father  eould  have  replaoed  this  glass  with^ 
out  serious  Anandal  dement,  and  it  would 
have  been  much  cheaper  for  him  to  have  done 
so.  But  he  saw  fit  to  stand  upon  his  rights, 
as  he  was  privileged  to  jIo.  and  by  so  doing 
test  the  power  and  authority  of  scliool  boards 
In  this  slate  to  adopt  and  enforce  such  rutea 
as  the  one  before  us.  which.  In  other  Instaneea, 
might  deprive  poor  children  who  are  careless, 
aa  all  children  are  careless,  of  the  right  to  a 
common-echool  edncaUon ,  which  tlie  laws  and 
policy  of  our  state  bave  guarantied  tu  them 
so  carefully  that  the  parent  is  punished  if  be 
n^leets  or  refuses  to  give  his  children  Uie 
benefit  of  the  public  schools.  The  writ  wUI 
issue  as  pn^yed. 

LoNO.  J.,  did  not  sit.  The  otbrn  Justlosa 
concurred. 


In  re  Frankum. 

(9upivme  OOurt  cff  MUSMgan.  Vov.  U,  1880.) 

Crimikai.  li&w^Tnmor— Iin>ioTiaRi>— Jonmn 
or  GvnitBBs. 
Tba  petitioner  was  Isdlcted  upon  foor 
oDDQts.  The  first  charged  blm  with  stealioff  a 
horse,  aod  referring  expressly  to  Act  MIoh.  10^  of 
ItiTT,  entitled  "An  act  to  provide  for  the  preven- 
Uon  and  puaishment  of  borse-staallng.  **  The  bso* 
ond  charged  the  same  offense,  bat  not  under  swA 
statute.  The  third  and  fourth  charged  blm  with  T*- 
celvlng  a  stolen  horse,  knowing  It  to  have  bees 
stolen.  The  jurr  returned  a  general  verdict  of 
guilty,  and  petitioner  was  sentenced  to  tlie  stat*- 

grison  for  ten  years,  nnder  the  statute  of  1877. 
low.  St.  Mich.  1 9540,  provides  that  connu  for  lai^ 
oeor  sod  for  receiving  stolen  goods  may  be  joineA 
in  the  sains  Indictment,  and  the  Jury  maj  eoavlat 
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of  either  offeiwe.  Held,  th«t  the  Judgment,  !f 
valid  at  aU,oould  onlrbemadeaobyconahiDgitto 
the  leaat  oflense  obarged,  for  wuch,  under  the 
general  laws,  the  extreme  penalty  Is  five  yeara, 
and  petitioner  havbiffaemd  out  that  termmuat 
be  released. 

Petition  for  writ  of  haheat  eorptu. 

T,  A.  WUatm,  tor  petitioner.  8.  F.  iZ. 
TrowbridffB,  Atty.  Gen.,  and  €^00.  P.  ffop- 
kifu.  Pros.  Atty..  for  the  State. 

Cahfbell,  J.  The  petitioner  in  this  case, 
who  Is  confined  In  the  state-prison  at  Jack- 
son, aaks  to  be  discharged  on  the  ground 
that*  if  any  part  of  tils  imprisonment  was 
valid,  the  time  allowed  by  law  for  holding 
him  has  expired.  He  was  convicted  and 
sentenced  In  Jane,  1884,  the  sentence  being 
for  ten  years,  of  which  more  than  five  years 
has  expired.  The  people,  by  the  attorni^ 
general,  resist  hia  discbarge,  on  the  ground 
that  he  was  sentenced  under  Act  102  of  1B77, 
entitled  "An  'act  to  provide  for  the  pre- 
vention and  punishment  of  horse-stealing," 
which  Axes  the  punishment  at  not  less  than 
three,  nor  more  than  fifteen,  years  in  the 
state-prison.  Petitioner  claims  that  the  rec- 
ord and  verdict  do  not  warrant  such  a  sen- 
tence. He  also  claims  the  statute  Is  invalid, 
as  gainst  the  constitutional  prohibition  of 
cruel  and  unusual  punishments.  The  indict- 
ment  contains  four  counts.  ThA  Qrst  alleges 
the  larceny  of  a  horse  worth  9150,  in  Kala- 
mazoo county,  from  one  McElroy,  and  refers 
expressly  to  the  statute  of  1877.  The  second 
count  Is  a  cliai^e,  not  under  the  statute,  of 
the  same  offense.  The  third  is  for  feloni- 
ously receiving  a  horse  lately  stolen  from 
UoElroy.  knowing  to  have  been  stolen,  but 
averring  neither  time  nor  place  of  the  theft. 
The  fourth  Is  for  feloniously  aiding  in  the 
concealment  of  a  horse  of  McCoy,  lately  stol- 
en, knowing  it  to  have  been  stolen.  This 
connt  refers  to  the  statute  of  1877.  but  gives 
no  time  or  place  of  the  theft.  The  verdict 
of  the  jury  was  a  general  verdict  of  guilty. 

Our  practice  has  allowed  indictments  to 
contain  various  counts,  charging  the  same 
transaction  in  different  ways,  so  as  to  meet 
the  testimony  as  it  Is  given  on  the  trial. 
And  some  liberality  has  been  shown  in  apply- 
ing a  general  verdict  when  all  of  the  counts 
can  be  harmonized.  But  we  find  no  author- 
ity for  sustaining  a  sentence  under  a  general 
verdict  upon  inconsistent  charges,  and  cov- 
ering them  all.  Mr.  Bisliop,  referring  to  au- 
thorities, says:  "Nor  yet  should  the  ver- 
dict be  general,  if  the  conviction  is  thereby 
rendered  repugnant  or  absurd."  1  Bish. 
Crim.  Proe.  g  lOlSa.  In  Judge  Force's  edi- 
tion of  Harris'  Criminal  Law,  (384,)  referring 
to  a  statute  corresponding  with  the  Michigan 
statute  on  the  subject,  it  is  said:  "Where 
the  statute  provides  that  counts  for  larceny, 
embezzlement,  and  obtaining  goods  by  false 
pretenses  may  be  joined  in  oite  indictment, 
and  the  defendant  found  guilty  of  eitlier,  a 
general  verdict  of  guilty,  under  an  indict- 
ment so  drawn,  is  not  valid."  Our  statute 
adds  to  this  list,  "receiving,  having  in  pos- 


session, or  aldii^  Id  ooncealing,  Uie  same 
properiiy,  knowing  it  to  have  been  stolen," 
and  says:  "The  Jniy  may  convict  of  either 
offense,  and  the  Jury  who  shall  try  the  same 
may  find  all  or  any  of  the  persons  indicted 
guiltyof  either  of  the  offenses  charged  in  the 
indictment."  How.  St.  §  9546.  This  staU 
ute  clearly  requires  the  verdi^  to  point  out 
the  crime  of  which  the  defendants  are  found 
guilty,  and  will  not  bear  the  oonstructloa 
that  a  conviction  can  be  bad  on  all  the 
charges  at  once  by  general  verdict.  Thai  Im- 
portance of  separating  the  counts  on  a  ver- 
dict is  the  more  apparent,  in  connection  with 
section  9143.  which  provides  that  on  a  first 
conviction  of  receiving  stolen  chattels,  when 
the  theft  is  simple  larceny,  the  party  con- 
victed, by  making  satisfaction,  shall  be  ex- 
empted from  state-prison.  It  needs  no  dis- 
cussion to  show  that  under  our  statutes  con- 
cerning receivers  it  is  not  contemplated  tliat 
the  same  person  can  be  both  thief  and  re- 
ceiver. We  cannot,  from  such  a  verdict, 
assume  that  the  conviction  was  not  intended 
to  be  made  against  petitioner  under  one  of 
the  common-law  charges,  aa  thief  or  receiver, 
or  that  if  convicted  as  receiver  he  could  not 
have  avoided  state-prison  by  satisfaction.  It 
is  also  evident  that  if  the  statute  of  1877  Is 
valid  it  is  aimed  at  preventing  such  horse- 
stealing as  should  be  done  in  this  state,  and 
disturh  its  peace,  while  the  general  statutes 
punish  the  receiver  of  property  stolen  be- 
yond the  state  as  well  as  any  other;  so  that 
there  is  nothing  in  any  but  the  first  count 
necessarily  indicating  a  Michigan  larceny, 
actual  and  not  constructive.  Whether  the 
judgment  was  altogether  erroneous,  or  only 
void  as  excessive,  and  for  the  excess,  Is  not 
Important  on  .this  application,  aa  petitioner 
has  served  out  the  full  extent  of  any  valid 
sentence  under  t)ie  general  laws,  which  make 
five  years  the  extreme  penalty.  Under  this 
finding,  if  valid  at  all.  it  is  certain  it  can  only 
be  made  valid  by  confining  It  to  the  least  of- 
fense charged.  The  case  is  unlike  those 
where  the  same  fact  is  aimeii  at  in  all  the 
counts,  and  we  need  not  consider  the  role  in 
such  cases. 

As  we  do  not  consider  the  verdict  as  capa- 
ble of  being  applied  under  the  act  of  1877,  so 
that  this  statute  is  out  of  the  question,  it  is 
not  perhaps  desirable  to  consider  the  import- 
ant question  whettier  that  statute  is  valid. 
The  discussion  would  open  very  important 
and  difficult  questions  of  constitutional  law, 
which  deserve  the  fullest  investigation  and 
deliberation.  On  this  summary  hearing,  al- 
though counsel  have  done  much  to  throw 
light  on  thesubject,  no  examination  we  could 
give  would  be  exhaustive.  When  a  case 
comes  up  on  error  and  exceptions,  so  tliat  we 
can  iinow  all  its  facts,  it  will  probably  be 
easier  and  safer  to  deal  with  ttie  limitations 
on  the  power  of  criminal  punishment  relied 
on  to  defeat  this  act.  We  have  had  occasion 
heretofore  to  point  out  its  remarkable  and 
objectionable  features,  which  certainly  indi- 
cate no  underlying  principle  in  harmony  with 
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tba  net  of  oar  legislation.  In  all  of  the  cases 
we  have  hitherto  dealt  with,  as  in  this  case, 
the  convictions  have  been  held  bad  without 
regard  to  constitutioitfU  questions.  No  hur- 
ried examination  would  be  satisfactory.  Pe- 
titioner la  unlawtally  detained*  mad  must  be 
discharged. 

Sherwood,  0.  J.,  and  Cbahpun  and 
MoBS^  JJ.,  concurred.  Ijoxq,  J.,  did  not 
sit. 


GmrMHBiT  et  at.  «.  GmoBASS  et  at. 
(Supreme  Court  of  UUMgan.  Mor.  8, 1889.) 
Xnme  Lbaus— Itevomc  FaaroaicAHoa— Fob- 

rsiTURB. 

1.  An  agreement  to  kIto  a  mlntn^  lease,  en- 
tered Into  for  a  nomlDal  oonslderation,  aod  bj 
which  tbe  proposed  lessee  Bssiunes  do  duties,  will 
not  bespeowoally  enforoed  as  against  prior  lessees 
and  their  assieaeea,  where  the  proposed  lessee 
kaew  of  the  exIsteDce  of  the  prior  lease,  and  that 
DO  proceedings  to  forfeit  it,orre-otiter  on  the  land, 
bad  ever  been  Instituted  b7  the  lessors,  and  where 
the  proposed  lessee,  without  making  objection, 
knew  of  the  transfer  of  the  rights  of  the  first  les- 
sees, whose  Utle  stood  dear  on  the  record,  totblrd 
persona  who  pi^  a  valnaUa  oonstdaratton  there- 
for, without  knowledge  of  the  agreement. 

2.  Pub,  Acts  Mich.  1883,  No.  78,  allowing  spe- 
cULo  perfortnance  of  an  agreement  for  a  mining 
lease  which  contains  a  clause  permitting  a  sur. 
render  hj  the  proposed  lessee  at  any  time  on  giv- 
ing notice,  does  not  anthorize  speoiflc  performance 
of  sttoh  an  agreement  entered  into  withont  valna- 
hle  oonrideratlon,  under  which  the  lessee  has  done 
n<Ahlng  that  would  entail  a  loss  on  his  part  in  case 
of  its  non-enf  oroemeot. 

8,  Equity  will  not  deoree  a  forfeiture  in  tevor 
of  a  person  claiming  under  an  ureement  to  give  a 
lease,  who  Is  not  in  pouession  oi  the  land,  agaiast 
persons  In  possession  under  a  lease  from  the  bold- 
era  of  the  legal  title. 
HoRsa  and  Loiro,  JJ.,  dissent. 

Appeal  from  circuit  coort,  Marqnette  ooun- 
ty;  C.  B.  GitANT,  Judge. 

W.  S.  hill.  (HUldtTowne&ad  Itaae  Mart' 
ton,  of  counsel.)  for  appelUnts.  JS.  E.  0$- 
bom,  wr.  F.  Utaly,  and  Javm  H»  Hoyi,  for 
i^pelleee. 

Oahpbell,  J.  This  suit  was  brought  be- 
low to  obtain  Bpeciflc  performance  of  a  con- 
tract for  a  ipase  of  mining  lands  in  Marquette 
county.  Theoourt  below  dismissed  the  bill 
on  the  merits.  The  witnesses  were  exam- 
ined in  qjen  court.  In  some  things  thej 
were  In  conflict,  in  some  there  was  no  con- 
tradiction of  facts.  Ttie  agreement  in  ques> 
tion  waa  made  in  December.  1886.  The  land 
was  owned  by  Victoria  Gingrass,  who  is  not 
able  to  read  and  write.  Tbefacts  claimed  on 
one  side  and  the  other  are  as  follows:  In  1885 
Urs.  Gingraaa  made  a  mining  lease  to  Miner 
and  Jones  of  two  detached  parcels  of  40  acres 
each,— one  on  section  35,  township  48  K.,  of 
range  28  W.,  and  the  otiier  on  section  96,  in 
townsliip  48  N.,  of  range  28  W.  This  lease 
was  assigned  by  the  lessees  to  Peter  White 
for  an  actual  consideration  of  f 10,000,  and 
this  assignment  was  Icnown  to  all  parties. 
Mr.  White  paid  taxes  on  the  properly,  and 
did  some  exploring.  In  the  early  pari  of 
1886  it  was  agreed  that  the  lot  on  section  36 


might  tw  relinquished  to  Mrs.  Glngrass  if  she 
desired  it,  the  lessees  retaining  the  parcel  in 
section  35.  By  the  terms  of  this  lease,  after 
August,  1886,  the  lessees  were  not  bound  to 
do  any  work,  by  exploring  or  otherwise,  and 
were  to  pay  at  the  end  of  each  year  a  sum  of 
95.000  in  case  the  lease  was  not  terminated 
by  themselves  by  notice.  The  uncontradict- 
ed testimony  sliows  thatGingrass,  before  and 
ap  to  August,  1886,  purposely  abstained  from 
endeavoring  to  terminate  the  lease  In  order 
that  this  money  rent  might  be  secured.  It  is 
not  set  up  in  the  bill  that  either  he  or  Urs. 
Gingrass  had  ever  asserted  any  forfeiture  of 
the  lease,  but  the  only  reliance  Is  that  in 
cember,  1886,  they  claimed  it  was  abandoned. 
This,  however,  Is  not  shown.  The  lease 
could  notbeabandonedbythelesseesbymere 
inaction,  although  that,  prior  to  August, 

1886.  might  have  been  relied  on  had  it  ex- 
isted, and  had  the  lessors  insisted  upon  it  as 
they,  according  to  undisputed  testimony,  did 
not.  After  August,  1886,  they  became  en- 
titled to  receive,  and  the  lessees  became  bound 
to  pay.  the  money  rent,  and  the  lease  oould 
only  be  terminated  by  notice,  which  no  one 
claims  was  ever  given.  In  December.  1386, 
Orummett  obtained  a  lease  of  the  parcel  in 
36,  with  the  usual  mining  clauses.  There  is 
a  direct  conflict  of  testimony  as  to  how  far 
the  same  transaction  contemplated  anything 
concerning  35.  On  this,  Mr.  and  Mrs.  Gin- 
grass  ami  another  witness  directly  contradict 
Orummett.  All  agree  that  he  knew  of  the 
Miner  and  Jones  lease.  He  himself  repre* 
sents  that  he  did  not  give  Mr.  and  Mrs.  Gln- 
grass to  understand  he  wanted  35  for  mining 
purposes,  but  wished  it  for  a  stamp-mill.  It 
was  not  claimed  that  any  present  interest 
oould  be  or  would  be  given  In  the  land.  An 
agreement  was  made  for  alease  after  June  1, 

1887,  on  the  same  terms  as  the  one  dl  86. 
This  agreement  contains  nothing  to  be  dons 
by  Grommett.  and  the  only  agreements  are 
by  Mr.  and  Mrs.  Gingrass,  although  signed 
by  Grummett.  The  consideration  was  nom- 
inal. The  agreement  was  not  to  baTS  any 
effect  till  the  next  June,  and  no  right  of  pes* 
seesion  was  given.  Until  that  time  arrived 
Grummett  oould  do  nothing  to  Increase  hla 
rights  or  equities:  and  at  that  time  he  was 
not  in  possession,  and  had  no  right  to  bs. 
Whan  he  subsequently  undertook  to  put  ex- 
plorers or  workmen  on  the  Und.  Mr.  White 
had  men  there  at  work,  and  Mr.  Gingrass  had 
already  refused  to  g'^o  Grommett  a  lease. 
Gold  had  been  discovered  on  ailjointng  prop- 
erty, and  this  discovery  was  evidently  the  oc- 
casion of  Grummett*s  desire  to  get  the  l(«se. 

It  Is  not  Teiy  important  to  consider  how 
far  this  agreement  could  be  enforced  had  no 
one  been  lnter»ted  but  Mrs.  Gingrass.  The 
statute  of  1883,  allowing  speciflo  perform- 
ance of  i^reementa  to  give  revocable  leases, 
does  not  undertake  to  otherwise  enlarge  the 
jurisdiction,  and  was  adopted  to  remove  the 
difficnlty  exemplified  in  Bust  r.  Conrad,  47 
Mich.  449.  11  N.  W.  Rep.  265,  which  led  to 
It.  it  was  held  in  that  ease  that  equity  would 
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not  enforce  the  execation  of  a  lease  which 
could  at  Ruj  time  be  terminated  at  the  will 
of  a  party.  But  the  statute  does  not  author- 
ize the  uompulsory  performance  of  an  agree- 
ment with  no  valuable  consideration,  and  with 
nothing  (lone  under  it  to  put  the  complainants 
in  the  condition  of  losing  the  equivalent  of 
solid  values.  It  is  bas(^  on  the  idea  that 
complainants  have  had  some  valuable  thing  to 
do  and  have  done  it  so  as  to  earn  the  perform- 
ance. This  contract  called  for  nothing,  and 
nothing  was  done  or  to  be  done.  And  the 
testimony  is  not  satisfactory  that  Mrs.  Gin* 
grass  understood  what  she  was  signing  as  in- 
volving a  positive  agreement  to  lease.  Ko 
one  heard  the  pa[ier  read  to  her,  and  Gingrass 
is  the  only  one  who  knows  what  she  under- 
stood It  to  be.  Her  own  testimony  is  quite 
clear  tliat  she  did  not  fully  comprehend  it. 
Butt  leaving  tier  out  of  the  question,  there  is 
no  pretense  that  Grummett  did  not  know 
that  this  lease  was  io  existence  and  owned 
by  White.  He  knew,  also,  that  section  36 
had  been  expressly  released  from  it.  He  does 
not  claim  that  he  understood  any  proceedings 
had  ever  been  had  to  forfeit  or  re-enter.  He 
wtis  not,  by  the  agreement,  authorized  to  go 
into  possession  himself.  His  agreement  con- 
veyed no  present  interest,  and  was  not  en- 
titled to  record,  and  could  not  override  any 
action  taken  in  ignorance  of  it;  and  before 
be  asserted  rights  under  it  other  rights  had 
become  fixed.  The  testimony  is  positive  that 
he  knew  of  the  dealings  of  White  in  trans- 
forlng  his  rights  to  the  other  defendants, 
«nd  he  made  no  objection.  He  did  not  take 
the  stand  to  meet  the  tesUmony  on  this  head, 
and  his  subsequent  proceedings  look  very 
much  like  an  after-thought.  But  the  fact  re- 
mains, in  any  event,  that  before  the  agree* 
ment  of  December,  1886,  the.  rights  of  the 
lessees  had  become  fl*-<>d,  so  that  they  bad 
until  August,  1887,  to  pay  their  rent,  and 
the  lessors  could  not  thereafter  cut  tbem  off. 
Thwe  was  no  power  after  August,  1886,  to 
forfeit  the  lease  for  any  previbus  ground  not 
acted  on,  and,  as  alresdy  stated,  the  bill  does 
not  aver  that  in  December,  1886,  any  for- 
feiture bad  been  enforced,  or  sought  to  be* 
Even  if  tlie  complainants  had  acquired  the 
right,  which  it  is  difficult  to  see  how  tliey  could 
acquire,  to  enfbrce  a  forfeiture,  if  n  cause  of 
forfeiture  existed,  this  is  not  a  proceeding  in 
which  it  can  be  done.  There  are  different 
objections  to  it  In  the  first  place,  the  only 
method  of  forfeiture  mentioned  in  the  lease 
Is  a  re-entry,  and  at  law  there  could  be  no 
completed  forfeiture  witliout  it.  An  agree- 
ment to  give  a  lease  in  future  is  certainly  no 
transfer  of  title,  and  could  not  authorize  com- 
plainants to  enter  for  that  or  any  oUier  pur- 
pose. Until  they  get  their  lease,  if  they  have 
any  interestin  tbe  land  itself,  which  Is,  at  least, 
doubtful,  it  is  only  such  an  interest  as  could 
be  recognized  In  «  court  of  equity. 

This  suit,  if  all  that  complainants  seek 
should  be  admitted,  is  neither  more  nor  less 
than  in  a  court  of  equity  to  enforce  a  forfeit- 
ure, and  to  do  it  in  favor  of  a  party  out  of  pos- 


session against  one  in  possession.  Such  a  cue 
has  never  liitherto  been  heard  of,  and  is  not 
within  the  jurisdiction  of  equity.  Tbe  parties 
in  possession  have  all  the  rights  that  the  ludd- 
ers  of  the  legal  title  could  give  them,  and  a 
plainer  case  of  an  attempt  to  enforce  a  for- 
feiture could  not  be  presented.  It  involves 
the  still  greater  anomaly  of  an  attempt  to 
enforce  a  forfeiture  by  a  person  who  has  no 
title  at  all.  A  forfeiture  is  a  strict  legal 
right,  and  can  never  be  enforced  except  by 
the  holder  of  the  legal  title.  If  complainants 
have  rights  under  the  contract  against  Mrs. 
Gingrass,  they  have  a  legal  remedy.  But  they 
have  no  standing  In  equity.  As  all  parties 
on  either  side  derive  title  through  White  or 
Grummett,  it  is  not  necessary  t<>  refer  to  the 
minutia  of  tbe  conveyances  of  their  inter- 
ests, except  to  point  out  that  White's  title 
stood  clear  upon  the  record,  and  was  trans- 
ferred to  parties  who  paid  value  without 
knowledge  of  anytliing  to  defeat  it,  and  who 
liad  the  acquiescence  of  the  owner  of  the  fee 
and  the  silence  of  Grummett  to  justify  their 
purchase.  They  &te  bona  fide  purchasers  for 
value.  But  complainants  made  out  no  case 
against  their  grantee.  The  decree  below  wai 
correct,  and  should  be  affirmed. 

Shebwooo,  0.  J.,  and  Grahplxn,  J.,o(ri- 
onrred, 

MORSB,  J.,  (digsmtinff.)  The  complain- 
ants ask  for  the  specific  performance  of  a 
written  contract,  dated  December  16,  1886, 
whereby  Peter  Gingrass  and  Victoria,  his 
wife,  agreed  to  lease  to  George  Grummett, 
for  a  period  of  30  years,  40  acres  of  land  for 
mining  purposes.  Said  contract  la  as  fol- 
lows: 

"For  and  in  consideration  of  the  sum 
one  dollar,  and  other  valuable  oonslderBtions, 
we  hereby  agree  to  lease  to  George  Grum- 
mett, for  a  period  of  thirty  years  from  and 
after  tbe  first  day  of  June,  1887,  the  follow- 
ing described  lands,  viz.*  The  north-west 
quarter  of  the  north-east  quarter  (N.  W.  i  of 
N.  E.^)  of  section  thirby-Qve,  (35.)  township 
forty-eight  (48)  north,  range  twenty-eight 
(28)  west,  in  Marquette  Co.,  Mich.  ^id 
lease,  when  given,  will  be  for  mining  gold 
and  silver,  and  the  ores  thereof,  and  shall 
conform  and  agree  in  alt  its  conditions  to  the 
lease  we  have  already  given  to  said  Georgo 
Grummett  on  the  north-east  quarter  of  the 
north-west  quarter  (N.  E.  4  of  IT.  W.  J)  of 
section  thirty-six,  (So.)  township  forty-eight 
(48)  nortli,  range  twenty-eight  (28,)  west, 
in  Marquette  Co.,  Mich.,  and  dated  June  1st. 
1887.  In  witness  whereof  we  have  hereunto 
subscribed  our  names  and  affixed  our  seals 
this  16th  day  of  December,  A.  D.  1886. 

"Pexeb  £.  Gingrass,  [8eal.] 
ber 

"Victoria  X  Oingbass.  [Seal.] 
ntarL 

"Gbobgb  OBauKBrr.  [Seal«] 
"Signed  and  sealed  in  presence  oC 
"William  Gabdetkr. 

"M.  LoUlilA  OlHOBAH." 
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The  othercfHupIafBaiitBaGqtiliettadrrlglito 
under  an  assignment  of  tbis  agreement. 
The  complafnanta  allege  in  thdr  bill.  In  sab- 
etance,  that  prior  to  the  let  day  of  December, 
1886,  the  defendant  Victoria  Gingraas  was 
the  owner  of  this  40  acres  of  land,  and  also 
oftbeN.  £.4  of  the  XT.  1  of  section  86. 
same  town  and  range,  situated  In  the  oonnty 
«f  Margnette,  and  is  sttU  the  owner  of  the 
flame.  The  fltat  desciiption,  the  40  in  qnes- 
tUin,  Is  spoken  of  in  the  record  as  the  "  west 
40,"  and  the  hut  description  as  the  "east  40.** 
That  Peter  E.Gingra8siB  and  was  the  hosband 
<tf  the  said  Victoria,  and  has  had  the  charge 
of  said  lands  for  her,  and  has,  at  dilEerent 
times,  carried  on  negotlaHons  with  parties 
toucliJng  the  giving  of  mining  options  and 
mining  leases  of  said  lands,  with  the  knowl- 
edge and  approval  of  his  said  wife.  In  De- 
cember, 1886,  and  prior  thereto,  Geoige 
Ornmmett  had  several  interviews  with  the 
said  ]*eter  £.  Gingrass  with  the  view  of  se- 
curing a  raining  lease  of  said  premises. 
Gingrass  offered  to  give  a  mining  lease  of 
the  "east  40,"  but  Grummett  declined  to 
lease  it  unless  he  oould  also  lease  the  *'west 
•40.**  The  object  of  Grummett.  which  was 
well  known  by  the  said  Peter  £.  and  Victoria 
<Tlngruss,  was  to  secure  leases  of  these  lands 
for  the  pui-pose  of  exploring,  for  mining,  tak- 
ing out,  and  removing  therefrom  such  gold 
•nd  silver  ores,  minerals,  or  quartz  as  might 
be  found  tlierein,  and.  upon  taking  a  mining 
option  or  lease,  it  was  known  by  them  that  the 
said  Grummett  would  have  to  expend  large 
sums  of  money  in  exploring  for  such  mln- 
-enils;  that  during  these  n^otlations  Peter 
E.  Gingrass  infonoed  Grummett  that  a  min- 
ing option  to  explore  for  iron  upon  said 
*'we8t40"  had  been  given  to  some  one,  which 
«xpired  in  June.  1887;  that  said  Gingrass  did 
not  wisli  to  give  Grummett  a  lease  of  said  40 
until  such  option  expired,  but  he  would  give 
him  a  written  agreement,  contracting  there- 
by to  give  him  a  lease  upon  the  lat  Any  of 
June.  1887.  such  lease  to  conform  In  all  re- 
spects to,  and  be  like  the  lease  of.  the  "east 
w"  to  be  given  said  Grummett:  that  there- 
upon a  lease  of  the  "east  40"  was  preparnl. 
and,  although  they  bear  different  dales,  the 
agreement  being  dated  December  16,  1886, 
and  the  leasu  December  20,  1886,  both  were 
drawn  at  the  same  time,  and  constituted  but 
one  traDSHCtion,  and  were  delivered  at  the 
same  time;  that  after  such  execution  and  de- 
livery of  these  instruments  the  said  Grum- 
mett proceeded  to  explore  for  mint>rHls  ac- 
cording to  the  terms  of  said  lease,  and  ex- 
|>ended  large  sums  of  money  in  such  explora- 
tion, and  kept  and  performeil  his  agreements 
in  every  respect;  that  afterwards,  with  the 
full  knowledge  and  conHcnt  of  Gingrass  and 
bis  wife,  Grurauiett  entered  into  the  posses- 
flion  of  tlie  said  **  west  40"  in  May,  1887,  and 
commenced  explorations  thereon,  and  during 
said  month,  and  since  tlien,  expended  large 
•urns  of  money  in  such  explorations,  ail  of 
which  was  well  known  to  said  Peter  B.  and 


Victoria  OIngtass;  that  on  Jnne  1, 1887,  the 
said  Grummett  ai^lled  to  s^d  Peter  E.  and 
Victoria  Gingrass  for  a  lease  according  to 
the  terms  of  said  agreement,  and  was  theio- 
npon  requested  by  them  to  continue  his  «c- 

Slomtions  on  said  "  west  40, "  and  they  would 
ave  a  lease  prepared  and  deliver  tiie  same  to 
iiim.  He  afterwards  ^^ied  for  said  lean 
from  time  to  time.  but.  on  various  pretenses, 
the  same  was  not  execnted  or  delivered,  and 
Anally  Grummett  had  a  lease  drafted  eon- 
forming  to  the  terms  at  the  contract,  and 
presented  the  same  to  the  said  Fetor  E.  and 
Victoria  Gingrass  for  exeeution,  and  tb^ re- 
fused to  execute  It.  Foley  Is  made  a  dennd- 
ant  because  he  diUms  to  hold  a  mining  <^ 
tion  antedating  this  agreement.  Miner  and 
Jones  are  parties  to  a  mining  lease  ot  the 
"west  40,**  executed  in  1885,  which  they  as- 
signed to  I'eter  White.  White  assigned  an 
interest  in  the  same  tethedefendant  Mather. 
The  Mil  praysadecree  that  Victoria  Gingrass 
execute  and  deliver  to  the  complainanto  a 
lease  of  the  said  "west  40. "  accordi  ng  to  the 
terms  of  said  agreement,  and  that  the  oiher  de- 
fendante  have  no  rights  or  prlvilejres  in  said 
landasagainstthecomplainants.  Theleaseof 
the  "east  40'*  is  s^  ont  In  an  exhibit  attached 
to  and  made  a  part  of  the  bill.  It  is  In  the 
nsual  form  of  mining  leases  in  the  upper 
peninsula,  and  is  duly  executed  and  acknowl- 
edged, and  was  recorded  in  the  register  of 
deeds'  oifli»  of  Marquette  county  on  the  28th 
day  vf  December,  1886.  The  agreement  re- 
lied upon  was  also  duly  acknowledged  on  the 
16lh  day  of  Decemlser,  1886.  and  recorded  In 
the.  same  office  as  the  lease  on  the  same  day 
and'  year  as  the  lease.  Victoria  Gingrass.  in 
her  answer,  admits  that  she  was  and  is  t)i« 
owner  In  fee-simple  of  these  lands,  but  saya 
that  on  the  14th  day  of  August.  1885,  slieand 
her  husband  executed  and  delivered  a  mining 
lease  of  the  "  west  40, "  with  other  lands,  to  the 
defendants  Jones  and  Miner  for  21  years,  and 
that  tiie  same  Is  now  in  full  force  and  effect. 
She  avers  that  at  the  time  the  agreement  was 
given  to  Grummett  be  was  informed  of  this 
mining  lease,  and  knew  It  was  in  force,  and 
he  took  the  agreement  with  the  understand- 
ing tiiat  he  was  not  to  have  a  lease  of  said 
"west 40"  nntil  the  Jones  and  Miner  lease 
was  surrendered  or  canceled.  Thatthe  agre^ 
ment  as  to  "  west  40, "  had  nothing  whatever 
to  do  with  the  leasing  of  the  "east  40,"  each 
transaction  being  Independent  of  the  other. 
Claims  thatGrumraett  has  not  fulfilled  the 
conditions  of  the  lease,  and  has  forfeited  the 
same.  Thnt Grummett  went  upon  the  "west 
40,"  and  worked  there  without  her  permis- 
sion or  consent.  Workeil  then  a  few  days. 
HncI  then  went  away,  removing  his  tools,  and 
saying  to  defendant  that  be  did  not  "wish 
anything  further  to  do  with  said  land;  that 
it  was  of  no  value;  and  that  he  did  not  care 
for  a  lease  thereon  under  any  circumstances.'* 
The  defendant  James  C.  Foley  answers, 
claiming  the  right  to  a  lease  of  this  land  for 
gold  and  silver  mining  purposes,  onder  an 
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ftgreement  In  writing  between  himself  and 
Peter  E.  Oingrass.dHted  September  12. 1884, 
at  which  time  he  avers  the  said  Peter  owned 
the  premises.  By  the  terms  of  this  agree- 
ment, which,  be  alleges,  he  baa  fulQIled  on 
his  pnrt,  he  was  to  have  a  lease  for  20  yeHrs, 
beginning  September  1, 18S5.  Peter  E.  Gin- 
grass  answers,  disclaiming  any  interest  In 
the  premises.  The  defendant  Anson  B.  Min- 
er answers  that  the  lease  given  to  Jones 
and  liimaelf,  August  14, 1885,  is  still  in  force; 
denied  that  Grummett  has  or  ever  had  anv 
interest  in  the  premises;  set  out  the  assign- 
ment of  Jones  and  himself  to  Peter  White, 
August  19,  1885.  of  all  their  interest  fn  said 
mining  lease  to  tliera,  and  says  that  there- 
by be  parted  with  all  his  interest  in  the  lease 
or  lands,  which  the  said  Grummet  well  knew; 
and  prays  to  be  dismissed,  with  costs.  The 
def  ndants  William  O.  Mather  and  Peter 
White  answer  at  length,  denying  the  claim 
of  Gt'iimmettand  his  associate  complainants, 
and  setting  forth  their  rights  in  the  premises; 
that  the  lease  executed  by  Peter  E.  Qingnss 
and  wife  to  Miner  and  Jones  was  duly  record- 
ed in  tlie  proper  office  on  the  14th  day  of  Au- 
gust, 1885,  by  which  record  constructive  no- 
tice of  its  existence  was  given  to  all  persons ; 
that  the  assignment  of  said  lease  to  said 
White  was  alsoduly  recorded  on  the  19thday 
of  August,  188S.  White  further  avers  that 
he  knew  nothingof  Orummett's  explorations 
upon  said  land,  or  that  he  had  entered  ther»>- 
on,  or  of  his  claim  to  the  premises,  as  alleged 
in  his  bill  of  complaint,  at  the  time  he  ac- 
quired the  assignment  of  the  Minerand  Jones 
lease,  nortill  long  afterwards,  and  shortlybe- 
fore  he  (White)  assigned  a  certain  interest 
in  said  land  to  the  defendant  Mather.  White 
avers  further  that  on  the  1st  day  of  August, 
1B87,  he  subleased  this  land  to  Mather;  that 
White  has  been  in  continuous  possession  of 
ttiis  land  since  the  assignment  of  this  lease 
to  him,  until  he  delivered  )>ossession  to  Math- 
er under  this  sublease;  that,  while  in  such 
possession,  he  was  required  to  and  did  pay  to 
Victoria  Gingrass,  under  the  terms  of  said 
lease,  S5,000  for  the  rent  of  the  whole  premises ; 
and  that  be  has  otherwise  kept  and  piarformed 
his  said  lease  in  all  things.  Mather  says  in 
this  answer  that  t)efore  the  commencement  of 
Uiis  suit  he  assigned  and  transferred  all  his 
Interest  in  said  lease  to  the  Michigan  Gold 
Company,  who  have  ever  since  been  sole  own- 
ers of  the  same,  and  in  continuous  possession 
of  the  land  under  the  same.  The  Michigan 
Gold  Company  were  suLjeequently  made  par- 
ties to  the  bill,  and  adopted  the  answer  of 
White  and  Matlier  as  their  own.  On  the  is- 
sue formed  by  these  pleadings,  testimony  was 
taken  in  open  court  before  lion.  C.  B.  Gbamt, 
circuit  judge.  Upon  hearing,  the  bill  was  dis- 
miss -d,  wiih  costs,  and  ouniplalnants  appeal 
to  this  court. 

A  careful  examination  of  the  record  con- 
vinces me  that  the  main  all^ations  of  the 
eomplai  nants'  bill  are  suatsined  by  the 
proofs;  that  the  lease  of  the  ''east  40"  and 


the  agreement  for  a  lease  of  the  west  40" 
were  executed  and  delivered  upon  the  same 
day,  and  were  substantially  but  one  transac- 
tion; that  Grummett  was  informed  by  Peter 
E.  Gingrass,  who  was  acting  for,  and  bad 
authority  to  act  for,  Victoria  Gingrass,  that 
the  lease  to  Miner  and  Jones  had  been  aban- 
doned, and  tliat  there  was  nothing  out  against 
the  land  save  an  iron  option  to  one  Thatham, 
running  for  60  d^ys  from  November  16, 1886; 
that  Peter  E.  Gingrass  and  bis  wife  both  be- 
lieved and  understood  at  the  time  they  exe- 
cuted the  lease  and  agreement  to  Grummett 
that  the  Minerand  Jones  lease  had  been  for- 
feited, and  that  the  "west  40."  as  well  as 
the  east  one,  was  free  and  clear  from  alt 
claims  except  the  option  of  Thatham.  The 
testimony  of  Grummett  is  corroborated  by 
that  of  Gardner,  one  of  the  subscribing  wit- 
nesses to  the  agreement  The  other,  a  daugh- 
ter of  Gingrass,  was  not  sworn  in  the  case. 
He  is  also  corroborated  by  the  testimony  of 
T.  J.  Bunden,  who  drew  aud  took  the  ac- 
knowledgment of  the  papeni,  in  some  par- 
ticulars, and  the  fact  that  both  of  them 
were  signed  and  delivered  at  one  time  is  also 
confirmed  by  the  evidence  of  Ashurst  Bed- 
ford, wbo'was  present  when  they  were  exe- 
cuted and  delivered.  The  claim  of  Mr.  and 
Mrs.  Gingrass  that  the  "west  40"  was  not 
talked  about  until  after  the  "east  40"  was 
leased,  and  that  the  arrangement  was  that 
the  agreement  for  a  lease  of  said  "west  40" 
should  l>e  subject  to  the  Miner  and  Jonee 
lease,  is  not  supported  by  the  proofs,  and  la 
evidently  an  after-thought.  I  am  satisfied 
that  the  agreement  was  made  by  Peter  £. 
Gingrass  and  hia  wife  at  tlie  time,  in  good 
faith,  and  so  taken  by  Grummett.  Theproofo 
also  show  that  Grummett  entered  into  the 
good-faith  possession  of  these  lands,  Iwth  un- 
der the  lease  for  the  one,  and  the  agreement 
for  a  lease  of  the  other,  and  substantially 
kept  and  performed  his  piirt  of  the  agreement 
under  both  instruments  until  he  whs  pre- 
vented from  so  doing  by  the  acts  of  Gingraas, 
White,  and  otlters.  Under  the  lease  of  the 
"east  40"  the  term  was  for  30  years,  from 
and  after  the  1st  day  of  June,  1887,  (the day 
he  was,  nnder  the  agreement,  to  be  given  a 
lease  of  the  "west  40.")  No  royalty  or  rent 
was  to  be  piiid  upon  the  lease  of  this  "east 
40"  until  after  said  Ist  day  of  June,  1887, 
except,  if  any  ores  were  mined,  one-tcnth  of 
the  same  were  to  be  delivered  to  Gingrass. 
The  taxes  upon  the  land  were  not  to  be  [mid 
by  Grummett  except  those  assessed  after  said 
Ist  day  of  June,  1887.  Grummett  agreed  to 
oommence  exploring  and  searching  for  de- 
posits or  veins  of  gold  and  silver  ores,  min- 
erals, and  quartz  within  10  days  from  the 
date  of  the  lease,  and  to  prosecute  such  ex- 
plorations vigorously  and  continuously  with 
a  force  of  not  less  than  two  men  nntll  a  mine 
of  these  ores,  quartz,  or  mineral  should  be 
discovered  that  could  be  worked  to  advan- 
tage. Cessation  of  work  for  8U  days  should* 
at  the  option  of  the  owners  of  the  land,  woA 
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a  forfeiture  of  the  leasft  There  was  no  pre- 
tense OD  the  trial  that  Grummett  had  for- 
feited his  lewietothis  "east  40"  or  abandoned 
It.  Indeed,  both  Feter  E.  Gingrass  and  Pe- 
ter White  were  anxious,  at  the  time  the  con- 
troversy about  the  "west 40"  commenced,  to 
waive  all  rights  to  this  "east  40"  in  his  fa- 
vor, and  White  executed  a  lease  of  that  40  to 
Orummett.  In  consideration  of  this  last 
lease.  Grummett  was  asked  to  release  or  as- 
sign his  interest  in  the  **west  40."  which  he 
declined  to  do.  While,  under  the  agreement 
for  a  lease  of  the  "west  40,"  Grummett  was 
not  required  to  make  any  explorations  on  the 
land  until  he  received  his  lease,  and  then  not 
until  10  days  from  its  date,  he  nevertlieless 
went  onto  this  land  and  worked  thereon,  ex- 
ploring and  digging  for  gold,  before  the  Ist 
of  June.  1887,  and  afterwards. 

There  seems  to  be  no  reason,  as  far  as  the 
acts  and  conduct  of  Grummett  are  concerned, 
why  be  was  not  entitled  to  a  lease  on  the 
1st  day  of  June,  18B7,  which  lease  he  prop- 
erly and  sufficiently  demanded.  There  was 
no  perceptible  default  on  his  part.  On  the 
contrary,  relying  in  good  foith  upon  his 
agreement,  which  was  recorded  in  the  proper 
office,  he  expended  time  and  money  lu  work- 
ing upon  and  prospecting  this  land  with  the 
consent  and  knowledge  of  both  Gingrass  and 
wife,  and  unmolested  by  anyone,  until  the 
news  went  out  tliat  there  had  been  a  rich  find 
of  gold  upoa  a  piece  of  land  adjoining  this 
"west  401**  and  belonging  to  the  Zjake  Supe- 
rior Iron  Company.  This  discovery  became 
pnblio  on  the  2d  of  Jaly,  1887.  Great  ex- 
dteroent  ensued,  and  there  was  a  general 
rush  for  propertv  in  that  viqial^.  On  the 
17th  of  July,  1887,  the  defendant  Foley  put 
men  at  work  on  the  **  west  40."  claiming  un- 
der  his  option,  and  a  few  days  later  Feter 
White  placed  a  force  of  men  at  work,  aiso, 
oa  the  land,  claiming  under  his  assignment 
of  the  Miner  and  Jones  leaser  A  conflict 
tor  possession  of  the  premises  between  Gram- 
mett,  Fdey,  and  White  ensued,  and  several 
trespass  suits  were  oommenoed.  This  bill 
was  filed  August  17.  1887. 

Without  at  this  Umedelennfttlngthe  rights 
at  Foley,  and  those  claiming  under  the  Miner 
and  Jones  lease,  M  us  see  whether  there  is 
any  legal  reascm  ^rhy  this  agreement  cannot 
be  enforced  in  a  conrt  ot  equity  as  against 
the  defeiulants  Peter  B.  and  Victoria  Gin* 
grass.  There  has  been  no  default  by  Grum- 
mett, u  before  said.  He  has  stiffi<de»  tly  kept 
and  performed  his  agreement,  and  mondly 
la  entitled  to  a  lease  from  the  defendants 
Gingrass,  in  accordance  with  their  written, 
solemn  agreement,  entered  into  without 
frand  on  the  part  of  the  complainant  Orum- 
mett, and  understrindingly  made  1^  Gingrass 
and  his  wife.  Is  there  any  reason  In  law  or 
equity  why  Gmumett  should  not  have  a  spe- 
ciflo  performance  of  this  agreementV  1  can 
And  none.  It  is  otttain  and  specific  as  to 
all  the  details  of  performanoe,  and  nothing 
is  left  uncertain,  or  even  to  inference.  It 
nfars  to  the  lease  of  the  "east  40,"  and  the 


lease  to  be  given  Is  to  conform  and  agree  in 
all  its  conditions  to  that  lease.  The  lease 
intended  by  the  parties  of  this  "west  40"  is 
therefore  before  the  eye  of  the  court,  and  the 
only  function  to  be  exercised  Is  to  decree  its 
execution  and  delivery.  There  is  nothing 
unfair  or  unequal  about  it,  as  it  does  n<^ 
differ  materially  from  the  leases  commonly 
and  cuBloinarily  used  in  the  upper  peninsula. 
Therefore,  in  my  opinion,  the  complainants 
are  entitled  to  the  relief  asked  against  the 
Gingrasses,  unless,  at  the  time  of  the  agre^ 
ment,  the  Miner  and  Jones  lease  was  opera- 
tive, and  capable  of  enforcement  by  Feter 
White,  the  assignee  of  Miner  and  Jones. 

It  will  befound  from  the  record  that  Miner 
aud  Jones  assigned  their  lease  to  Feter  White 
on  the  19th  day  of  August,  1885,  Ave  days 
after  its  execution.  Tliis  lease  also  provided 
that  the  lessees  should  commence  explorations 
within  10  days  from  its  date,  aud  should  prose- 
cute the  same  continuously  with  a  force  of  not 
less  than  two  men,  until  they  had  discovered 
and  exposed  a  mine  of  good  gold  and  silver,  or 
gold  or  silver  ore.quartz,  or  mineral,  that  could 
be  worked  to  advantage,  and  that  a  cessation 
of  work,  for  30  days  at  any  one  time  by  the 
lessees,  before  such  minerals  were  discovered, 
should  work  a  forfeiture  of  the  lease,  at  the 
option  of  the  lessors,  and  that  upon  the  fail- 
ure of  the  lessees  to  keep  any  of  the  cov^ 
nants  or  conditions  of  this  lease  the  lessors 
might  re-enter,  with  or  without  notice,  and 
dispossess  the  lessees  and  all  persons  claim- 
ing under  tliem.  The  lessees  commenced 
work  on  the  land  in  the  last  of  August  or  &nl 
of  September.  1885;  that  is,  Mr.  White  em- 
ployed men  and  set  them  at  woiic  u^Htn  the 
premises.  It  Is  not  shown  thi^  tlds  wwk 
continued  bt^ond  November,  1885,  and  it  is 
certain  that  White  did  no  work  of  any  kind 
upon  the  land  under  the  Miner  and  Jones 
lease  during  the  year  1886,  nor  until  July, 
1887,  and  aSter  the  find  of  gold,  heretofore 
noted.  Mr.  White  himself  testiHes  that  Iw 
did  no  more  work  upon  the  premises  for  the 
reason  tliat  he  hsd  done  all  that  he  felt  called 
upon  to  do  under  the  lease.  **I  had  found 
the  vein  of  gt^,  and  I  intended  to  do  so  much 
w<afc,  or  to  pay  the  royalty  when  it  came  due 
the  14tb  of  August,  or  abandon  it,— one  of  the 
two, — whichever  should  be  mnst  favorable.  I 
intended  to  pay  it."  He  further  testifies  that 
he  did  not  devel*^  the  mine  because  he  was 
in  expectation  all  the  time  that  the  Lake  Su- 
perior Company,  owning  the  prqierty.  Imme- 
diately adjoining  this  land,  would  go  ahead 
and  improve  it;  and.  if  they  did,  it  would 
save  him  a  large  amount  of  expense  in  de- 
vel<9ing  this  tract,  for  the  vein  could  be 
traced  right  across  from  ons  to  tlie  other. 
Mr.  White  does  not  testify  that  he  had  any 
agreement  with  the  Gingrasses  that  be  might 
stop  work  and  wait  upon  the  Inck  of  the  IskB 
Superior  Company,  and  lie  swears  tliat  he  bad 
no  personal  intercourse  or  cwrespondenee 
with  them  about  the  matter  unlal  in  June  or 
July.  1887,  when  he  was  trying  to  fix  the 
matter  up  with  Grummdit.  In  August*  U87» 
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be  paid  to  them  $5,000  as  royalty.  This  was 
after  the  discovery  of  gold  by  the  Lake  Su- 
perior Company.  According  to  bis  own  evU 
dence,  be  was  waiting,  without  doing  any 
work  upon  the  land,  from  November.  1885. 
to  June  or  July,  1887,  to  see  wtiat  the  Lake 
Superior  Company  might  find  on  their  land, 
having  It  in  bis  mind  to  throw  up  the  lease 
or  pay  the  royalty  as  might,  under  the  de- 
velopments in  the  future,  seem  l>est  for  his 
interests.  He  did  not  obtain  the  consent  of 
Oingrass  or  his  wife  to  this  action,  or,  rather, 
non-action,  of  his,  nor  is  it  at  all  likely  that 
they  would  have  consented  toauch  an  arrange- 
ment HB  this,  by  which,  if  gold  was  found  by 
the  work  of  the  Lake  Superior  Company  so 
as  to  make  the  lease  profitable  to  White,  he 
should  have  it;  but,  if  not,  he  might  abandon 
it,  without  any  payment  of  royalty  to  them, 
or  any  explorations  upon  the  land.  White 
certainly,  from  his  own  testimony,  forfeited 
his  lease,  and  it  was  at  the  option  of  the  Oin- 
grasses.  at  any  time  after  at  least  January  1, 
1886,  to  re-enter  and  take  possession  of  the 
premises  without  notice  to  White.  And 
when  they  gave  the  agreement  toGrummett, 
and  Orummett  went  upon  the  land  to  work 
under  it,  in  my  opinion  they  exercised  this 
option.  The  Miner  and  Jones  lease  was  for- 
fMted,  and  White  dispossessed  of  all  right 
and  interest  in  the  lands  under  it. 

Foley  is  in  the  same  condition  as  White. 
On  the  12tli  day  of  September.  1884,  he  ob- 
tained from  Peter  E.  Gingrass  a  mining  op- 
tion, giving  him  the  right  to  explore  for  gold 
and  silver  thereon,  and  to  take  a  lease  of  said 
lands  for  20  years  from  September  1,  1885, 
at  a  royalty  of  10  per  centum  of  the  gross  re- 
-ceipts  of  the  product  of  the  mine  or  mines 
thereon.  Foley  took  possession  of  the  land, 
and  did  some  work  or  exploration  upon  it  that 
fall.  August  24,  1885.  he  demanded  a  lease 
-in  writing,  and  claims  that  he  had  twice  be- 
fore thiit  time  made  an  oral  demand.  On  the 
flame  day  he  posted  notices  on  the  premises 
that  the  land  belonged  to  him  under  an  op- 
4;ion  given  him  by  Peter  Oingrass.  August 
27,  1885.  he  mailed  a  notice  of  like  import  to 
Miner  and  Jones,  and  also  to  JopMng  and 
Hall,  who  were  supposed  to  be  representing 
Peter  White.  At  the  time  this  demand  was 
made  by  Foley  the  Miner  and  Jones  lease  had 
been  executed  10  days,  and  also  assigned  to 
White.  White  S09n  after  took  possession 
under  the  Miner  and  Jones  lease,  excluding 
Foley.  Foley  seems  to  liave  been  content 
with  Ills  demand  for  a  lease,  and  its  refusal, 
and  the  posting  and  mailing  of  the  notices 
'  aforesaid,  and  took  no  further  steps  to  en- 
force his  claim,  or  to  hold  any  interest  in  the 
land  until  after  the  gold  discovery,  when  he 
appenred  upon  tlie  ground,  claiming  posses- 
flion,  and  the  right  to  a  lease  under  his  op- 
tion. For  nearly  two  years  he  seems  to  have 
abandoned  his  claim  to  the  land,  and  to  have 
left  it  in  the  possession  of  White,  Gingrass, 
and  Grummett.  It  is  claimed  by  his  coun- 
sel that  Grummett  had  notice  of  his  option. 
i>ut  the  notice  he  had  was  that  Buch  aa  op- 


tion had  been  given,  but  that  it  had  been 
thrown  up  and  abandoned.  The  option  of 
Foley  expired,  br  its  own  terms,  on  the  1st 
day  of  September,  1885.  I  am  Siitlsfied  from 
ail  the  evidence  in  the  case  that  Foley  aban- 
doned all  claim  to  the  land,  and  intended 
to  do  so  after  the  fall  of  1885.  and  that  ha 
would  never  have  renewed  his  claim  had  it 
not  been  for  the  find  by  the.  Lake  Superior 
Company.  His  claim  that  he  discovered  a 
paying  vein  of  gold  is  not  borne  out  by  the 
proofs.  Neither  is  the  claim  of  White,  that 
he  had  discovered  such  a  vein,  established  by 
the  evidence.  On  the  contrary,  the  conduct 
of  each  of  them  shows  that  they  did  not  con- 
sider that  it  was  worth  their  while  to  do  ai^ 
more  work  upon  the  premises,  or  to  beat  any 
further  expense  to  hold  or  reclaim  their  rights 
until  the  work  of  others  upon  an  adjoining 
piece  of  land  had  made  a  possibility  a  proba- 
bility. At  least  the  conduct  of  Foley  was 
such  that  he  cannot  equitably  defend  against 
the  relief  asked  in  this  case  by  Grummett. 
His  laches  in  not  moving  sooner  against 
Gingrass  to  enforce  his  demand  for  a  lease, 
while  Gingrass  was  denying  his  right  to  a 
lease,  and  leasing  to  Miner  and  Jones,  and 
agreeing  to  lease  to  Grummett,  and  la  per- 
mitting the  possession  of  the  premises  to  be 
taken  by  Grummett  without  protest,  must 
be  regarded  as  an  abandonment  of  his  right 
to  such  lease,  at  least  as  far  as  Grummett  is 
concerned.  It  is  not  necessary^  therefore,  to 
inquire  whether  or  not  bis  option  was  en- 
forceable in  case  he  had  not  atwnduned  it. 

It  is  claimed  that  the  defendant  Mather, 
the  assignee  of  White,  is  a  purchaser  iu  good 
faith,  and  th^t  Grummett  cadnot  have  the 
relief  prayed  for  on  that  ground.  But  Mather 
cannot  be  a  purchaser  in  good  faith,  as  this 
agreement  of  Grummett's  was  properly  of 
record,  and  Grummett  was  also  on  the  land, 
contesting  the  possession,  with  both  White 
and  Foley,  about  the  time  White  made  his 
assignment  to  Mather.  The  Michigan  QM 
Company  stand  in  the  shoes  of  Mather, 

The  objections  to  granting  the  relief  naked 
for  by  complainants  in  this  suit,  principally 
urged,  are  two — Ffrat,  there  is  no  mutuali^ 
In  the  agreement;  and,  second,  because  the 
court  could  not  adequately  enforce  the  pro- 
visions of  the  lease  if  its  execution  were  or- 
dered. The  case  of  Bust  v.  Conrad,  47  Mich. 
449,  11  N.  W.  Bep.  265.  is  relied  upon  to 
support  these  objections.  But  the  legislature 
of  1888,  doubtless  with  the  intention  of  meet- 
ing the  decision  of  this  court  in  tiiat  oase. 
provided  by  statute  for  the  specific  enforce* 
ment  of  options  and  mining  agreements  In  a 
court  of  chancery.  This  act  gives  the  holder 
of  the  eption  or  agreement  the  "absolute 
right  to  have  such  option  or  agreement  spe- 
ciUcally  enforced  in  the  circuit  court  in  chan- 
cery of  the  county  where  the  whole,  or  any 
portion,  of  such  lands  are  situated,  if  not  in 
default  himself,  and  In  such  case  the  court 
stiall  have  fall  power  to  compel  the  person 
giving  such  option,  his  heirs  or  assigns,  to 
execute  a  lease  or  license  acoording  to  the 
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terms  thereof;  and  snch  court  shall  hare  the 
usual  powers  to  enforce  its  decree  as  in  oth- 
er cases.**  The  act  also  provided  that  such 
options  and  agreements  slionld  be  assigna- 
ble. See  Pnb.  Acts  1883.  pp.  57, 58.  See.  also. 
Zd.  pp.  1 52, 153.  I  agree  fully  with  the  views 
of  Mr.  W.  P.  Healey,  one  of  the  counsel  for 
the  defendant  Foley.  In  his  brief  filed  in  this 
case,  that  this  law  is  a  beneficial  and  equita- 
ble one,  and  one  in  harmony  with  the  mining 
conditions  of  the  upper  peninsula.  As  Mr. 
Bealey  says:  "The  legislature  could  do  no 
less.  Nearly  all  the  iron  mines  of  the  upper 
peninsula  have  been  discovered  by  explorers, 
—poor  men,  who  would  be  cheated  out  of 
their  discoveries  unless  ample  means  were 

Srovided  for  compelling  the  land-owners  to 
ve  Qp  to  their  agreements.  An  action  at 
law  for  damages  would  be  entirely  illusory, 
and  the  result  would  be  that  the  develop* 
ment  of  the  mineral  wealth  of  the  upper  pe- 
ninsula would  be  greatly  retarded,  if  the  law, 
as  laid  down  by  the  supreme  court,  [in  Rust 
T.  Conrad,]  had  not  been  changed  by  the  leg- 
islature." This  act  can  be  of  no  damnge  to 
the  land-owner;  for  if  it  be  true  that  there 
1b  no  mutuality  in  the  contract  because  the 
bolder  of  the  option  may  take  a  lease,  or  not. 
as  he  sees  fit,  yet,  if  the  explorations  of  such 
bolder  ( which  he  is  generally  obliged  to  make) 
result  in  the  discovery  of  valuable  mines  up- 
on the  land,  the  land-owner  is  greatly  bene- 
fited, whether  the  lease  is  Uken  or  not;  and. 
If  no  mines  are  found,  the  land-owner  is  to 
no  expense,  and  has  in  either  case  the  value 
of  his  land  settled  without  cost  or  trouble 
to  him.  And  if  a  lease  is  taken  under  the 
option,  which  can  be  surrendered  by  tlie  les- 
see at  any  time  by  giving  SO,  or  any  other 
number  of,  days*  notice,  still  the  lessor  has 
the  benefit  of  the  dlscoveritn  without  ex- 
pense; and  If  he  is  shut  off  from  hts  royalty 
under  that  lease  by  its  surrender,  if  his  mine 
Is  worth  anything,  be  has  the  mineral  open 
to  be  worked  by  himself  or  others;  or  if  the 
vein  is  exhausted  he  has  received  all  that  in 
equity  he  ought  to  receive.  This  act  of  1888, 
to  my  mind,  completely  and  rightfully  re- 
moves these  two  objections  to  the  specific  en- 
forcement of  the  Gingrass  agreement.  And 
1  think,  also,  that,  as  far  as  options  or  agree- 
ments are  concerned,  given  since  the  law  of 
1883  took  effect,  tlie  section  of  the  act  mak- 
ing them  assignable  is  constitutional  and  val- 
id, in  the  absence  of  any  clause  in  such  op- 
tion at  agreement  preventing  such  assign- 
ment. The  party  giving  such  option,  or  tx- 
ecutlng  such  agreement,  niust  be  presumed 
to  know  the  law.  and  to  act  upon  his  knowl- 
edge of  it,  and  If  he  does  nut  Insert  therein 
a  prohibition  against  an  assignment  without 
his  consent,  it  will  be  taken  for  granted  tliat 
he  has  no  objection  to  its  Assignment.  The 
conclusion,  therefore.  Is  that  the  complain- 
ants are  entitled  to  the  relief  asked  by  them. 
The  other  ubjections  urged  against  the  spe- 
eiflo  enforcement  of  this  agreement  are  all 
based  upon  a  supposed  or  claimed  state  of 
fkcta*  wnieb  I  do  not  flad  in  the  recwd,  and 


therefore  will  not  be  noticed.  In  my  opin- 
ion the  decree  below  should  be  reveraed,  and 
a  decree  entered  here  in  conformity  to  the 
prayerofcomplainant's  bill,  with  costs  of  both 
courts  against  the  defendants. 

LONO,  J.,  concurred  in. the  dissent. 


LaOBANOB  «.  AUDITOB  OeHSRAI.. 
{3upreme  Cfmrt  of  AflcMffon.  Nov.  8,  USB.) 
Uuthamus— Srin  OmoKBs— AirDTn»  OamxAU 
Mandamus  will  lie  against  tbe  auditor  gen- 
eral to  iuae  his  warrant  on  the  state  treasury  te 

Ear  a  claim  of  a  justice  of  the  peace,  dnlv  allowed 
y  the  circuit  court,  Incurred  nnaer  How.  St 
Hloh.  I  9B93,  providing  that  the  Jnstioe  at  the 
peace  who  holds  an  wfluesk  on  the  bodj  of  a 
stranger  is  to  have  the  expenses  of  tbe  buriu,  with 
his  fees,  and  all  expenses  of  the  inquest,  paid  to 
him  from  tbe  state  treosarr;  the  aocoont  of  snob 
expenses  and  fees  being  first  allowad  by  tbe  iriiw 
onlt  oourtfor  the  oouu^. 

Application  for  fflandomtit. 
Charlei  B,  Brown  ift  Son,  for  relator.  S. 
V.  R.  TrorobriOffe^  Atty.  Qen.,  (or  respondent 

Camfbbli.,  J.  Relator  applied  to  the  au- 
ditor general  for  a  warrant  on  the  state 
treasury  for  the  account  of  his  claim  as  a  ju»- 
tice  holding  an  inquest  on  the  body  of  a 
stranger,  and  for  the  expenses  of  burial.  The 
claim  was  regularly  presented  to  the  circuit 
court,  and  tratimony  introduced  concerning 
ite  items,  and  the  claim  presented  to  the  au- 
ditor general  is  the  one  audited  by  the  circuit 
court.  Upon  receipt  of  the  claim  the  auditor 
general,  by  his  deputy,  objected  to  some  of 
the  items  as  larger  than  was  necessary,  and 
passed  some  strictui-es  on  the  circuit  court 
for  acting  without  notifying  the  stete;  and 
in  response  to  the  order  to  show  cause  why 
mandamm  should  not  issue  the  same  reasons 
are  suggested.  By  section  9593  of  Howell's 
Statutes,  the  Justice  who  holds  an  inquest 
upon  the  view  of  ttie  dead  body  of  a  stranger, 
and  finds  and  certifies  that  he  was  a  stranger, 
not  belonging  to  this  stete,  is  required  to 
have  the  body  "decently  buried;**  and  it  Is 
declared  that  **the  expenses  of  burial,  with 
the  Justice*e  fees,  and  all  the  expenses  of  the 
inquisition,  if  any  was  taken,  shall  be  paid 
to  tbe  Justice  of  the  peace  from  the  steto 
treasury;  the  account  of  such  expenses  and 
fees  being  first  allowed  by  tbe  circuit  court 
for  the  county."  Under  the  constitution, 
none  of  the  powers  of  the  auditor  general  are 
defined  as  an  auditing  officer,  and  under  the 
constitution  he  is  only  empowered  to  exam- 
ine and  liquidate  claims  in  cases  provided  for 
by  hiw.  How.  St.  §  274.  He  Is  given  no 
appellate  power  over  other  auditing  bodies; 
and  his  duty  In  regard  to  allowances  lawful- 
ly made  by  the  proper  bodies  or  pemons  is 
the  ministerial  duty  of  issuing  tbe  proper 
warrant.  The  auditing  of  claims  against  the 
state  Is  not,  and  never  has  been,  a  proceed- 
ing In  tbe  nature  of  a  suit.  It  is  an  admin- 
istrative function,  performed  by  the  persona 
to  whom  the  Uw  has  intrusted  it;  and  the 
■tato  Imposes  such  dutiaa  when  tt  !•  aiip^ 
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posed  they  will  be  properly  attended  to.  In 
a  very  Inrge  number  of  casen  the  coarts  and 
other  auditing  bodies  would  have  their  busi- 
ness greatly  impelled,  and  witnesaeB  would 
be  put  to  oppressive  delay  and  trouble,  if  a 
contest  of  litigious  nature  should  be  required 
before  hearing  and  allowance.  The  laws 
have  from  the  earliest  period  placed  the  al- 
lowance of  local  services  In  the  control  of 
some  local  body  or  officer,  and  the  circuit 
courts  have  been .  selected  for  this  in  many 
cases.  One  object  of  such  selection  is  to  se- 
cure the  best  judgment  of  persona  located 
where  the  facts  and  witnesses  can  be  best 
considered,  and  who  are  assumed  capable, 
and  likely  to  apply  a  legal  scrutiny.  It  is  to 
be  taken  for  granted  that  the  legislature  can 
protect  the  state  by  all  necessary  safeguards; 
and  neither  any  state  officer  nor  tliis  court 
has  been  given  any  power  to  substitute  his 
or  our  judgment  for  that  of  the  auditing  au- 
thority, acting  on  matters  legally  referred  to 
that  person  or  body. 

In  the  present  case  the  claim  was  present 
and  heard  by  the  tribunal  appointed  by  law 
to  pHSs  upon  it,  and  the  items  allowed  are  the 
result  of  that  hearing.  All  of  them  are  such 
as  relate  to  the  inquest  or  burial;  and  they, 
except  for  fees  allowed  by  law,  are  for  moneys 
expended  by  relator  In  the  discharge  of  his 
duty.  The  circuit  court  was  in  a  better  posi- 
tion than  eitlier  respondent  or  this  court  can 
be  to  know  whether  they  were  more  liberal 
tlian  was  desirable.  But,  however  this  may 
be,  they  were  actually  incurred;  and  that 
court  approved  them,  and  is  not,  when  so 
acting,  subject  to  our  criticism.  If  any  fur- 
ther restrictions  are  required,  the  legislature 
can  provide  them.  There  is  no  more  legal 
reason  to  assume  the  circuit  court  will  not  do 
its  duty  than  that  any  other  officer  or  court 
will  do  so.  It  was  not  unlawful,  which  is 
all  we  can  consider ;  and  It  is  not,  so  far  as 
we  can  judge,  usually  Improper  to  have 
thorough  medical  examinations  upon  an  in- 
quest. Its  object  at  common  law  was  to  dis- 
cover wliether  any  occasion  existed  for  crim- 
inal proceedings,  or  whether  there  Is  reason 
to  suppose  death  was  not  by  natural  causes. 
There  is  nottiing  in  this  account  indicating 
that  the  inquest  was  not  properly  and  judi- 
ciously conducted.  The  statute,  also,  not  only 
authorizes,  but  requires,  a  decent  burial,  and 
does  not  require  a  dead  body  of  a  stranger  to 
be  treated  with  neglect,  or  buried,  like  a  dog, 
without  ceremony.  What  was  honestly  done 
by  the  justice,  and  approved  by  the  circuit 
judge,  who  sits  in  the  vicinity,  and  has  every 
means  of  judgment,  is  not  outside  of  the  dis- 
cretion given  by  law,  and  is  not  open  to  re- 
^ew. 

The  auditor  general  seems  to  have  acted  in 
a  proper  desire  to  have  it  determined  how  far 
his  duties  extend.  He  is  not  responsible  fur 
the  law,  and  he  has  no  control  over  its  ad- 
ministration by  tlie  circuit  courts.  The  man- 
damut  must  be  allowed,  with  the  costs  of 
this  court,  according  to  law,  payable  out  of 
the  treasui7.   The  other  ju8Lic«5  concurred. 


Obahd  BAniw  Cbaib  Co  v.  Buhnklsi 

Sheriff. 

(Supreme  Court  of  MiOiigan.   Oct  25, 1880.) 

Loos  Am  Looonro-LiEin— Attachmbst— Kxaci^ 
noH— AnoBirar*s  Fbbs. 

1.  Pnb.  Acta  Mich.  1887,  Now  m  relatinff  to 
attachment  to  enforce  a  laborer's  Ueo  oo  logs,  re- 
quires notice  of  the  olaim  of  lien  to  be  given  to  the 
owner.  Tbe  owner  of  logs  sold  them,  reserriDg 
the  title  In  himself  until  paid  for.  The  notice  of 
olaim  wsB  served  only  on  tiie  assignee  of  this  con- 
tract. Seld,  in  replevin  by  the  assignee,  where 
ft  appeared  that  tbe  owner  bad  been  paid  before 
the  replevin  enit  was  oommenoed,  ttiat  the  aerwiob 
was  sufficient.   Campbeu.,  J.,  dissenting. 

2.  Tbe  statute  does  not  require  the  affldavlt 
for  the  attachment  to  state  the  owner  of  the  Ion. 

8.  The  prorisioDs  of  the  act  giving  a  lien  for 
"cutting,  Bkiddhtg,  falling,  hauling,  scaling,  bank- 
ing, driving,  running,  rafting,  or  booming  any 
logs, "  cover  labor  penormed  "in  oatUng,  akiadiiig, 
bauling,  ohaptlBgt  sawing,  swampiiis,  loading,  and 
falling." 

4.  Under  section  8,  which  provides  for  service 
of  a  copy  of  the  writ  of  attachment  by  the  sheriff 
upon  the  log-owner,  if  such  owner  "be  known  to 
him,  and  residing  in  this  state, "  and  that  tbe  pro- 
oess  may  be  served  in  any  county  of  the  state,  the 
sheriff  of  one  oouaty  ma^  make  valid  service  la 
another. 

5.  A  eheriff*8  retam,  showing  service  **ob 
Charles  C.  Comstook,  as  president  of  tbe  Oiwid 
Rapids  Chair  Co.,  who  is  ueowoerof  goods,* 

is  Buffloient  to  show  service  on  tbe  company. 

6.  Tbe  fact  that  tbe  justice's  docket  shows  that 
he  proceeded  to  the  trial  of  tbe  attaehment  pro- 
ceedings without  waiting  one  hour  for  tbe  owner 
to  appear  wiU  not  av^  to  afleet  tbe  Judgment  in 
a  collateral  attack,  by  replevin  for  the  logs,  where 
it  appears  that  the  owner  was  not  prejudiced  hj 
the  failure  to  wait,  and  that  if  he  had  waited  ttf 
owner  would  not  have  appewed. 

7.  A  failure  by  tbe  Justice  to  note  on  bis  docket 
the  time  of  issuing  execution,  and  to  whom  it  was 
delivered,  or  the  fact  that  it  was  issued,  as  required 
by  How.  St.  Uiob.  {  7063,  snbds.  Vi,  18,  does  not 
necessarily  vitiate  an  exeoation  aotiudly  and  prop- 
erly issued  and  delivered. 

8.  An  execoUon  reqairing  the  sheriff  to  *l>n 
tbe  sold  damages  *  *^  *  n  the  goods  and  cba»- 
tels,  *  *  •  namely,  tbe  above-oescribed  logs, 
upon  which  the  plaintiff  has  a  lien,  *  *  »"  can- 
not be  objected  to,  in  replevin  for  the  logs,  as  a 
non-compliance  with  section  13  of  the  act,  which 
provides  that  snob  execution  shall,  In  addition  to 
the  ordinary  commands,  oontoln  the  command 
"that  tbe  said  products  *  *  *  be  sold  to  saU 
Isfy  such  Judgment;"  the  officer  baring  been,  at 
tbe  time  of  tbe  institution  of  tbe  replevin,  proceed- 
ing to  sell  the  property,  just  as  he  would  havedone 
had  tbe  execution  oontafned  tbe  command  to  do  so. 

9.  Nor  Is  the  execuUon  void  In  that  ltdescribea 
tbe  logs  only  as  the  logs  mentioned  la  tlwdeala>»- 
Uon. 

10.  Pab.  Acts  Mlob.  1887,  No.  147,  aQthorhdag 
an  attorney's  fee  to  be  taxed  by  a  JusUoe  of  the 
peace  In  entering  Judgments  for  personal  servloes 
rendered  by  plalntiff,ls  unconstitutional  and  void. 
It  being  aa  attempt  to  ^ve  special  advantages  to 
one  cl&as  at  the  expense  of  another. 

Error  to  circuit  court,  Kewaygo  county. 

Replevin  by  the  Gmnd  Rapids  Chair  Com- 
pany against  AUick  G.  Runnels.  slierlfF  of 
Newaygo  county,  Mich.  Plaintiff  brings  er- 
ror. Pub.  Acts  Mich.  1887,  No.  147,  entitled 
''An  act  to  protect  laborers, "  provides,  that  in 
actions  for  personal  services  rendereil  by  plain- 
tiff, he  shall.  In  addition  to  all  other  costs,  re- 
cover an  attorney's  fr-e  of  Bve  dollars,  to  be 
taxed  with  the  other  costs. 

Bulterjield  A  Keeney,  for  appellant.  An- 
drew  Hatuorit  tta  appellee. 
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Morse,  J*.  The  qoesttons  In  this  cnse  to 
be  determined  f;row  out  of  proceedings  under 
Act  Xo.  229  of  the  Public  Acts  of  la87,  known 
as  the  "Lc^-Lien  Tjaw.**  It  was  agreed  by 
the  contending  pnrlies  In  the  court  below 
that  there  were  no  issues  of  fact  to  be  sub* 
mitted  to  the  jury,  and  thereupon  the  circuit 
judge  of  the  Newaygo  circuit  directed  a  ver- 
dict in  favor  of  the  defendant.  The  action 
was  in  replevin,  and  the  defendant  took  judg- 
ment for  t)ie  return  of  the  property,  which 
consisted  of  898  red  oak  and  white  oak  logs, 
valued  by  the  appnisers  at  8750.  The  facts 
developed  on  the  trial  were  these:  At  the 
time  tills  suit  was  commenced,  and  at  the 
time  the  logs  were  cut,  Lyman  T.  Kinney,  of 
Grand  Rapids,  Mich.,  owned  the  lands  upon 
which  they  grew.  On  the  17th  of  Snptember, 
1887,  he  entered  into  an  agreement  in  writing 
wit))  one  John  G.  Gunsolus  by  which  he  sold 
all  the  red  oak  and  white  oak  timber  upou 
these  lands  to  Gunsolus,  said  timber  to  be  re- 
moved on  or  before  the  1st  day  of  April,  1888- 
The  timber  was  to  be  paid  for  before  it  was 
loaded  on  the  cars  for  shipment,  at  the  rate  of 
#4  per  1.000  feet  BtumpHg**.  Doyle's  scale.  It 
was  agreed  that  the  title  to  the  timber  should 
remain  in  said  Kinney  until  it  was  paid  for. 
Oansolus  contracted  to  Bell  the  logs  to  be  cnt 
upon  these  lands  to  the  Grand  Rapids  Chair 
Company,  and  made  a  contract  with  one  WII- 
lard  B.  Lyons  to  cut  and  put  them  in.  The 
loffs  in  issue  here  were  cut  In  the  winter  of 
1887  and  1888,  and,  when  taken  nnder  the 
writ,  were  at  or  near  the  Field  station,  so- 
called,  on  the  east  side  of  the  spur  or  side 
track  of  the  Chicago  &  West  Michigan  Bail- 
way  Company  in  the  townslilp  of  Wilcox,  In 
the  county  of  Newaygo.  Lyons  became  un- 
able to  pay  all  his  men  in  full,  and,  on  the  6th 
day  of  March,  1888,  William  Chirk  and  18 
other  men,  who  had  been  employed  hy  Lyons 
In  getlingout  these  logs,  filed  their  liens  with 
the  county  clerk  of  Newaygo  county,  and  on 
the  same  day  each  made  an  afiBdavit  before 
Samuel  M.  Reed,  a  justice  of  the  peace  of 
said  county,  and  thereby  commenc<^  under 
the  stiitute  19  different  suits  against  tlie  lugs 
and  Wiliard  B.  Lyons.  The  writs  of  attach- 
ment were  put  In  the  hands  of  the  defendant, 
Bunnels,  sheriff  of  Newaygo  county,  who  on 
the  same  day  levied  upon  the  logs  and  served 
a  certified  copy  of  each  wilt  upon  Lyons. 
He  also  returns  in  each  case  that  on  the  9th 
day  of  March,  1888,  he  "served  at  the  city  of 
Grand  Rapids,  Mich.,  a  certified  copy  of  with- 
in writ  on  Charles  C.  Oomstock,  as  president 
of  the  Grand  Rapids  Chair  Company,  who  is 
the  owner  of  saiti  goods  and  cliatlela  described 
In  within  writ."  The  justice's  docket  shows 
in  each  case  that  the  writ  waa  returnable 
March  U.  1888,  at  9  o*clock  a.  h.,  at  his  of- 
fice in  the  township  of  Wilcox.  After  recit- 
ing the  substance  of  the  sheriff's  retnrn  as 
above,  the  docket  proceeds:  "Case  called  at 
9  o'cloi-k  A.  H.  PlaintiR  apt>eared  in  per- 
son, and  by  A.  Hanson,  as  his  attorney,  and 
filed  a  written  declaration.  Defendant  ap- 
pttuni  in  person,  and  pleaded  the  general  is- 


sue. Both  parties  announced  themselves 
really  for  trial,  and  proceeiled  to  try  the  cause. 
After  hearing;  the  testimony,  and  after  due 
deliberation,  I,  Samuel  M.  Rkkd.  as  justioe» 
say  that  there  Is  due  the  plaintiff  the  sum  of* 
(being  in  each  case  the  amount  due  from 
Lyons  to  the  plaintiff  for  labor  performed  in 
getting  out  the  logs)  '*from  said  defendant; 
and  that  the  same  i»  due  for  work  and  labor 
performed  by  the  plaintiff  In  sltidding,  cut- 
ting, hauling,  loading,  and  chopping  a  cer- 
tain lot  of  red  and  white  oak  saw-logs,  as 
mentioned  In  plalntifTsdeclaration;  and  that 
the  plaintiff  has  a  lien  upon  said  described 
property  for  said  amount."  The  judgment 
in  each  case  was  for  the  amount  of  labor  as 
found,  and  $15.05  costs;  $5  of  snch.costs  be- 
ing for  the  attorney  fee  authorized  by  such 
act.  Executions  upon  each  of  these  judg- 
ments were  issued  and  placed  In  the  hands  of 
said  sheriff  March  19,  1888.  Levy  was  made 
on  the  logs  under  these  executions.  The 
secretary  of  the  plaintiff  company  demanded 
these  logs  of  the  sheriff,  and  upon  his  refusal 
to  deliver  them  the  plaintiff  brought  this  ao> 
tion  In  replevin.  For  the  consideration  of 
one  dollar,  **to  him  In  hand  paid,"  Lyman  T. 
Kinney,  on  the  29th  of  March,  1888,  assigned 
his  title  in  and  claim  tctsaid  logs  to  the  plain- 
tiff. It  seems  also  that  the  company  had  ac- 
quired Gunsolus'  Interest  In  the  logs  before 
the  lien  proceedings  were  instituted.  Tlie 
secretary  of  the  chair  company  testified  that 
Kinney  had  not  been  paid  in  full  for  the  logs 
on  the  6th  of  March.  1888,  wlien  the  lien  pro- 
ceedings were  instituted,  and  Kinney  testified 
that  he  was  the  owner  of  them  on  tliat  dajr. 
No  notice  of  the  lien  proceedings  were  given 
to  Mr.  Kinney. 

It  is  urged,  as  the  first  and  most  serious 
objection  tothejudgmentsln  theselien cases, 
that  Kinney,  l>eing  the  owner  of  the  logs  at 
the  time  these  suits  were  commenced,  was 
entitled  to  notice  of  the  proceedings,  and  as 
he  had  none,  eitlier  actual  or  constructive, 
the  Judgments,  as  far  as  the  logs  are  con- 
cerned, are  Invalid  and  void  for  want  of  Juris- 
diction, and  therefore,  there  being  no  valid 
lien  upon  them,  the  plaintiff,  at  the  time  of 
the  commencement  of  the  replevin  suit  being 
the  owner  of  them,  was  entitled  to  the  pos- 
session of  them,  and  the  verdict  and  Jadg- 
ment  should  have  passed  in  its  favor.  To 
tills  the  defendant  replies  fhat  the  Grand 
Rapids  Chair  Company  was  the  owner  of 
tlie^te  logs,  and  that  notice  was  given  such 
corporation  by  service  upon  Its  president.  I 
think,  under  the  circumstances  of  this  case, 
that  Mr.  Kinney  was  not  entitled  to  notice. 
If  the  proper  notice  was  given  to  the  Grand 
Rapids ChairCompanyltwassufRclent.  This 
plaintiff  corporation  was  in  reality  the  owner 
of  these  logs.  It  hired  Gunsolus  to  put  them 
in,  and  bad  acquired  all  bis  interest  before 
the  lien  proceedings  were  commenced.  It  is 
true  that  Kinney  reserved  the  title  to  them 
until  they  were  paid  for;  but  he  was  paid  for 
them  before  this  replevin  suit  was  instituted, 
and  no  rigiits  of  bis  appear  to  ever  have  been 


Digitized  by 


lOOS 


KOBTHWESTEQN  BEFOBTER,  Vox.  43. 


(Mlcb. 


jeopHrdlzed  by  the  attachment  and  Betzniaof 
the  lugs  under  the  nttachment.  The  Grand 
Bapids  Chair  Company  claimed  that  the  Ic^ 
were  in  transit  to  them  at  tlie  time  tlie  slier- 
Ifl  seized  them,  and  their  secretary  so  tes- 
tlfles.  Theyliad  notice  of  tlie  proceedings,  as 
there  Is  no  dispute  but  Gomstock  was  the 
president  of  the  corporation  when  service  was 
made  upon  liim.  There  can  Im  no  good  rea- 
son for  defeating  these  liens  upon  a  mere 
teclmlcality  which  injures  no  one.  The  title 
which  Kinney  had  in  these  logs,  if  he  had 
any  that  he  could  assert,  was  one  depending 
on  a  contingenqr  which  did  not  happen,  or 
lather  held  as  a  security  against  the  happen- 
ing of  non-payment.  As  tlie  matter  stands 
Kinney  .has  no  concern,  and  never  had.  with 
tliese  liens.  The  real  party  affected  now, 
and  at  all  times  heretofore,  by  them  Is  the 
plaintiff  in  this  suit. 

It  ia  claimed,  however,  1^  plalntllTs  conn* 
sel  that  the  r^um  of  the  sheriff  does  not 
show  tlie  service  of  any  process  npon  plain- 
tiff. It  shows  a  service  on  **  Charles  C.  Corn- 
stock,  as  pre^dent  of  the  Grand  Bnpids  Chair 
Company,  who  is  the  owner  of  said  goods  and 
chattels  described  in  within  writ."  It  Is 
agreed  that  by  the  word  **  who"  a  service  is 
shown  on  Comstock  personally,  not  on  tlie 
company.  We  think  the  return  sufficient. 
It  shows  that  it  was  served  upon  Iilm  **as 
president,"  etc.,  and  the  word  "who"  can 
well  be  treated,  as  It  was  no  doubt  intended, 
as  relatii^i  back  to  the  eiialr  company,  and 
not  to  Comstock,  It  Is  not  best  to  void  the 
sheriff's  return,  and  thereby  nullify  the 
whole  proceedings  in  19  suits  by  haiivsplit- 
ting. 

The  j  udgments  in  the  lien  cases  are  next  at- 
tacked. It  is  claimed  that  tliey  are  illfgal  and 
void  for  the  following  reasons.  S'irnt,  be- 
cause of  the  taxing  in  eai'li  case  of  an  attor- 
ney fee  of  five  dollars;  tecond,  there  are  no 
allegations  in  the  affidavits  for  the  writs  as  to 
the  ownership  of  the  logs;  third,  the  docket 
<A  tlie  justice  shows  that  he  proceeded  to  trial 
at  the  return-hour  of  tlie  writs,  without  wait- 
ing one  hour  for  the  owner  of  the  logs  to  ap- 
pear;/ourtA,  the  sheriff  was  not  authraized 
to  serve  tlie  process  outside  of  Newaygo  eonn- 
ly;  fifth,  the  proceedings  were  brought  for 
laUir  and  services  not  mentioned  in  or  con- 
templated by  the  statute. 

In  relHtiun  to  the  tirst  objection.  It  mast 
be  held  that  the  taxing  of  the  attorney  fee 
Qt  Qve  dollars  In  each  of  these  cases  was  il- 
legal. Such  attorney  fee  is  unauthorized, 
for  the  reiison  stated  i  n  Wilder  v.  Railwav  Co., 
38  N.  W.  llep.  289;  Schut  v.  Same,  Id.  291; 
Lafferty  v.  Same,  Id.  660.  It  was  irapusfd 
in  the  lien  cases  under  the  authority  uf  Act 
No.  147  of  Public  Acts  of  1887,  p.  160,  which 
Is  an  act  amending  the  Session  Laws  of  1883. 
Wliether  or  not  the  attorney's  fee  given  by 
this  Act  No.  147  would  apply  to  lien  pro- 
ceedings is  not  material,  as  the  act  itself,  un- 
der the  decisions  above  cited,  must  be  con- 
sidered as  unconstitutiomd  and  void.  But 
this  111^1  taxation  of  costs  does  not  inval- 


idate the  judgments,  nor  loterf^  with  th« 
Hens,  except  in  so  far  as  the  Illegal  excess  ot 
costs  may  reduce  the  amount  of  sach  liens. 

I  do  not  think  the  second  objection  is  ten- 
able. As  well  said  by  Coolkt,  C.  J.,  in  Bab- 
cock  V.  Cook,  55  Mich,  at  page  7.  20  N.  W. 
Bep.  689,  the  statnte  neiUier  expressly  nnr 
by  implication  reqnires  that  the  affidavit  shall 
show  who  is  the  owner  of  the  logs.  *'0n  tlia 
contrary,  it  supposes  there  may  be  cases  in 
which  the  owner  will  be  unknown,  and  the 
form  given  for  the  writ  contains  aeommsnd  to 
tlie  officer  to  make  service  upon  the  owner, 
if  he  ia  known  to  the  sheiiff  and  resides  is 
the  state.**  See  Pab.  Acts  1887.  pp.  283, 284; 
Ueilly  V.  Stephenson,  62  Mich.  509-515, 29  N. 
W.  Kep.  99;  Shaw  T.  Bradley,  69  Mich.  199^ 
26  K.  W.  Bep.  8S1. 

In  support  of  the  third  objection  the  fol- 
lowing cases  are  cited  and  relied  npon  by 
counsel  for  plaintiff:  Noves  v.  Hiliier,  65 
Mich.  636,  32  N.  W.  Bq».  872;  Post  v.  Har^ 
per.  61  Mich.  434, 28  X.  W.  Bep.  161 :  Mudge 
V.  Taples,  58  Mich.  307,  25  K.  W.  Bep. 
Wedelv.Green,38N.W.Bep.638.  Wedonofc 
think  these  oases  applicable  to  the  ease  at  bar. 
In  Mudge  V.  Taples,  it  did  not  i^pear  from 
the  docket  entry  what  day  or  hour  tlw  plain- 
tiff appeared  and  took  his  judgment.  While 
in  that  case  it  was  held  that  it  might  be  inr 
feired  from  tlie  docket  that  the  judgment 
was  taken  on  the  return-day  (tf  the  writ,  yet 
the  hour  did  not  appear,  and  it  was  said: 
"The  statute  spedacally  requires  tiie  time 
of  the  appearance  of  the  parties  to  be  en- 
tered, and  for  good  and  obvious  reasons,  and 
such  an  omission  ia  a  jurisdictional  defect. 
See  Bedman  v.  White,  25  Mich.  523.  We 
consider  the  hoar  of  the  appearance  as  nec- 
essary to  be  entered  aa  the  day.  A  judgment 
rendered  by  a  justice  In  favor  of  the  plaintiff 
before  the  return-hour  of  theaummons,  with- 
out the  consent  or  appearance  of  the  defend- 
ant, or  when  the  plaintiff  has  failed  to  appear 
within  one  hour  thereafter,  is  void." 

In  Post  V.  Harper  the  docket  did  not  show 
at  what  hour  the  plaintiff  appeared,  and, 
while  itshowed  that  the  plaintiff  appeared  on 
the  adjourned  day.  and  waited  one  hour,  and 
the  defendant  did  not  appear,  the  hour  of" 
plaintiff's  appearing  not  being  stated  In  the 
docket,  it  did  not  therefore  show  that  the 
phiintift  appeared  within  one  hour  after  the 
time  to  which  the  case  was  adjonmed.  to- wit, 
1  o'clock  p.  H.  For  aught  that  the  docket 
showed,  he  might  have  appeared  at  any  hour 
in  the  forenoon  of  the  adjourned  day  and 
waited  one  hour. .  In  Wedel  v.  Green,  it  did 
not  appear  at  what  hour  the  plaintiff  appeared 
and  took  judgment,  and  the  case  was  governed 
by  Mudge  v.  Yaples  and  Post  v.  Harper.  In 
Noyes  v.  Hiliier,  which  was  a  log-lien  case, 
one  Wright  H.  Obear  was  named  aa  defend- 
ant in  the  alTidavit  for  the  writ.  Service  was 
made  upon  himtlie  day  after  the  writ  issued. 
Service  was  also  made  upon  one  Edwin  C 
Beecher  as  agent  of  Noyes,  who  was  the  own- 
er of  the  logs,  on  the  return-day  of  the  writ. 
On  the  same  day  the  plaintiff  Med  a  written 
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deotaiatfon  ngiUnst  Obear,  and  at  ttae  retam- 
boor,  10  o'clock  in  the  forenoon,  the  Justice 
called  thesuit,and  proceeded  at  once  to  trial, 
and  lendered  judgment  in  the  absence  of  both 
Obear  and  Noyes,  and  without  the  appear- 
ance of  either.  His  docket  did  not  show  that 
he  waited  one  hour,  although  he  returned 
that  he  did.  We  held  that  it  appeared,  and 
preaumptivelj,  that  lie  did  not  wut,  but  pro* 
ceeded  at  once  to  trial,  and  that  his  return 
could  not  aid  his  docket  entry,  nor  remove 
the  presumption  of  the  entries  In  bis  docket. 
We  did  not  hold,  however,  that  the  judgment 
was  not  good  as  against  Obear,  who  had 
proper  service  of  notice,  but  aa  against  the 
owner  of  the  logs,  or  as  afiFecting  the  logs,  we 
held  the  judgment  Invalid  for  the  reason  that 
when  the  service  was  ruade  on  the  owner  on 
the  relurn-day  of  the  writ  the  justice  could 
not  proceed  at  once,  at  lOo' clock  In  the  morn* 
Ing,  to  trial,  as  it  did  not  give  the  owner  rea- 
sonable notice  and  reasonable  opportunity  to 
appear  and  defend  the  cause.  In  none  of 
these  cases,  aa  will  be  seen  by  this  review  of 
them,  has  it  been  decided  that  the  ftillure  to 
wait  one  hour  after  the  return-huur  for  the 
defendant.  In  a  case  where  suQlcient  service 
had  been  made  or  notice  given,  would  void 
a  Judgment  in  favor  of  the  plaintiff.  But 
In  BoBsence  v.  Jones,  46  Mich.  492,  9  N. 
W.  Rep.  581,  It  was  decided  that  a  Justice 
must  watt  for  a  full  hour  for  the  appearance 
of  the  defendant  after  thetlmeflxed  for  hear- 
ing, In  all  cases  In  which  the  plaintiff  is  al- 
lowed that  time  by  the  statute.  Tliis  was 
upon  a  direct  review  of  the  judgment  In  thi» 
court  upon  writ  of  errorfrom  the  Lapeer  cir- 
cuit. It  was,  however,  held  in  Smith  t. 
Brown,  34  Mich.  455.  titat  as  tliere  was  no 
statutory  requirement  that  the  justice  should 
wait  an  hour,  or  any  time  after  the  retnm  or 
adjourned  hour,  for  the  defendant,  that  a  fail- 
ure to  so  wait  was  at  most  but  an  Irregular- 
ity, and  not  a  jurisdictional  defect, — not 
open  to  collateral  attack.  In  that  case  it  was 
said:  "Granting,  however,  but  not  deciding, 
that  r^ularly  the  justice  ought  to  wait  an 
hour  for  the  defendant  to  appear,  still,  lils 
omission  to  doao,  if  shown  or  assumed,  could 
at  most  amount  to  error.  It  would  not  be  a 
faultafTecttng  jurisdiction,  and  hence  not  one 
subject  to  be  taken  advantage  of  collaterally." 
In  the  case  at  bar  theattaok  upon  these  judi^- 
menta  is  a  eollHteral  one,  and  therefore  would 
seem  to  come  within  the  ruling  in  Smith  v. 
Brown,  supra.  It  must  also  be  remembered 
that  tn  this  case  the  defendant  Lyons  appeared 
and  was  ready  for  trial,  and  that  after  the 
case  was  called  the  pleadings  were  filed,  which 
of  course  consumed  some  time.  The  Grand 
Rapids  Chair  Company  was  notified  on  the 
9th  day  of  March,  18SU.  by  service  of  a  certi- 
fied copy  of  the  writ  of  attachment  upon  Its 
president,  five  days  twfore  the  return-day, — 
a  reasonable  notice.  Only  one  of  the  judg- 
ment or  docket  entries  Is  given  In  the  printed 
record,  but  it  is  stated  that  the  wliole  of  the 
docket  entries  In  tlie  19  cases  are  annexed  to 
the  Mil  of  exceptions;  that  "the  nioeteaa 
T.43N.w.na21— 64 


suits  were  contemporaneons  in  potntof  time, 
and  were  identical  as  respects  the  conduct 
thereof,  and.  Inasmuch  as  the  papers  in  the 
various  Bulla  are  Intended  to  pursue  the  same 
form,  and  do  pursue  the  same  form,  so  far  as 
all  the  questions  raised  at  the  triaj  are  con- 
cerned, we  print  only  one  set,  the  papers  In 
the  suit  of  Willlnm  H.  Clark,  which  is  the 
first  suit  appearing  on  the  docket  of  the  Jus- 
tice." An  examtoation  of  the  copy  of  the 
docket  entries  in  each  case,  as  they  appear  in 
the  manuscript  record,  shows  that  all  of  them 
were  called  at  9  o'clock  a.  m.,  dedanUion  filed 
in  each  by  A.  Hanson,  attorney  tor  plaintifC, 
and  a  plea  by  the  defendant  logons,  and  testi- 
mony then  taken  In  eneb  on  the  issue  thns 
made.  Before  all  or  many  of  these  eases 
could  have  been  disposed  of  an  hour  must 
have  elapsed.  It  would  therefore  seem  that 
the  Grand  Bapids  Chair  Company,  if  It  had 
put  in  an  appearance  at  the  Justice's  office 
within  the  hour,  would  have  had  a  chance, 
had  It  80  desired,  to  have  defended  some  of 
these  19  suits.  It  Is  evident  that  the  fact 
that  the  Justice  did  not  wait  until  10  o'clock 
A. ».  beiore  trying  any  of  these  suits  did  not 
prejudice  the  plaintiff  in  this  case  at  ail,  be- 
cause he  did  not  appear,  nnd  would  not  have 
appeared,  within  the  hour,  had  the  justice  so 
waited. 

The  fourth  objection  Is  tbat  the  sheriff  had 
no  authority  to  go  out  of  Newaygo  county  to 
make  service  upon  the  plaintiff  or  upon  Corn- 
stock,  Its  president.  It  is  claimed  that  the 
slieriff  had  no  greater  power  in  this  respect 
tlian  a  constable,  and  tliat  a  constable  Is  a  lo- 
cal olHcer,  whoee  authority  to  serve  process 
does  not  extend  beyond  the  limits  of  his  own 
biiillwick.  How.  St.  §  765.  The  act  of  1887, 
§  6,  at  page  28U.  expressly  provides  tbat  "such 
att^chmentoroUier  process  Issued  outof  said 
courts  [circuitor  Justlcecourts]  of  this  state, 
in  pursuance  of  the  provisions  of  this  act, 
may  be  served  in  any  county  of  tills  state, 
and,  if  the  defendant  in  said  attachment  Is 
not  tlie  owner  of  the  property  or  products  de- 
scribed In  said  writ,  then  the  officer  execut- 
ing said  writ  shall  serve,  or  cause  to  be  served, 
a  copy  of  said  attachment  on  or  twfore  the 
return-day  mentioned  In  said  writ  upon  the 
owner  of  said  products,  or  any  of  them,  their 
proper  agent  or  attorney.  If  such  owner, 
agent,  or  attorney  be  known  to  him,  and  re- 
siding in  this  state."  It  is  also  Intimated  in 
Babcouk  V.  Cook.  55  Mich.,  at  page  7,  20  N. 
W.  liep.  689,  tbat  the  command  in  the  writ 
to  the  officer  to  make  servlceon  the  owner,  if 
he  Is  known  to  the  sheriff  and  resides  in  the 
state,  is  a  prosier  one.  We  liave  no  doubt  of 
the  right  of  the  sheriff  to  serve  a  copy  of  the 
writ  upon  Comstock  at  Grand  Bapids;  and 
such  service  was  sufficient  notice,  nndw  the 
law,  to  plaintiff. 

Under  the  fifth  objection,  it  is  claimed  that 
the  docket  of  the  justice  and  the  other  pro- 
ceedings show  that  the  actions  under  the  lien 
law  in  this  case  were  brought  to  recover  for 
swamping,  loading,  and  t^her  services  not 
mentioned  In  the  statute.  Xhe  affidavits  wez« 
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objected  to  on  the  ground  that  the  services 
mentioned  therein  were  not  the  kind  of  serv- 
ices mentioned  in  the  statute.  The  tome  ob- 
jection was  made  to  the  declarations,  and  it 
was  also  objected  that  the  justice  did  not 
find  that  the  services  performed  were  of  the 
kind  stated  la  the  law.  These  objections 
were  overruled,  and  error  is  assigned  thereon. 
The  statute  gives  a  lien  to  laborers  "cutting, 
skidding,  falling,  hauling,  scaling,  banking, 
driving,  running,  rafting,  or  booming  any 
logs, "  etc  The  affidavits  allege  that  the  labor 
was  performed  "in  cutting,  ^kidding,  haul- 
ing, chopping,  sawing,  swamping,  loading, 
and  falling."  It  would  seem  that  "chopping" 
was  included  in  ''cutting,"  and  "loading" 
would  be  H  necessary  piirt  of  the  "hauling," 
and  "swamping"  belongs  to  "skidding,"  it 
being  the  cuttiug  out  of  brush  and  remoTal 
of  rubbish  in  the  way  of  getting  the  logs  to 
the  skidding  There  Is  uo  meiit  in  this  ob- 
jection. 

There  are  other  assignments  of  error,  di- 
rected against  some  of  the  affidavits,  and  also 
to  the  admission  and  rejection  of  ci^rt^n  tes- 
timony; but  there  is  not  enough  In  any  of 
them  to  warrant  discussion.  We  think  the 
affidavit  in  one  of  the  cases  defective,— that 
of  Marlon  B.  Mills, — as  it  does  not  state  by 
whom  the  labor  was  performed  for  which  re- 
covery is  sought.  But  this  does  not  lavali- 
date  the  judgment,  which  was  for  a  return  of 
the  property.  It,  however,  lessens  the  Hen 
upon  the  luga  la  the  amount  of  the  judgment 
in  Mills*  favor. 

The  executions  In  the  hands  of  the  sheriff 
are  claimed  to  be  void— i''ir«t,  because  there 
is  no  showing  that  the  justice  ever  Issued 
them;  and,  second,  because  they  are  not  Id  the 
form  contemplated  by  the  statute.  The  justice 
before  whom  the  causes  were  tried,  and  who 
rendered  the  judgments,  testified  that  he  is- 
sued the  executions,  and  he  identified  them; 
but  it  is  averred  by  plaintiff's  couosel  tliat  it 
does  not  appear  from  the  docket  that  he  aa- 
thorized  the  issuing  of  them.  Ttie  statute 
provides  (How.  St.  8  7053.  subds.  12,  13.) 
that  the  justice  shall  enter  upon  his  docket 
the  time  of  issuing  execution,  and  the  name 
of  the  officer  to  whom  delivered,  and  the  re- 
turn of  such  execution  when  made.  No  such 
entries  appear  on  the  copies  of  the  docket  at- 
tached to  the  bill  of  exceptions.  We  are  not 
prepared  to  hold  that  the  failure  to  note  on 
the  docket  the  time  of  issuing  the  execution, 
and  to  wliom  it  was  delivered,  or  the  fact 
that  it  was  issued,  would  vitiate  an  execu- 
tion actually  and  properly  issued  by  the  jus- 
tice and  delivered  to  the  sheriff. 

The  act  of  1887.  at  page  285.  g  12,  provides 
that  execution  shall  issue  on  tho  judgment 
"rendered,"  and  sueh  execution.  In  addition 
to  the  commands  in  ordinary  exeoattons,  shall 
GODimand  **  that  the  said  products,  or  so  mnt^ 
thereof  as  shall  be  necessary  for  that  purpose, 
be  sold  to  satisfy  such  judgment,  and  all 
costs,  charges,  and  disbursements."  Ko 
sueh  command  was  inserted  in  these  execu- 
tions In  the  words  of  the  statute.   The  ftd- 


lowlng  la  a  copy  of  the  execution  issued  in 
the  case  of  William  H.  Clark,  (the  others  are 
similar,  except  in  name  of  plaintiff  and  in 
amount  of  dumages:)  "State  of  Michigan, 
county  of  Newaygo — ss.  To  any  Constable 
of  said  county:  Whereas,  judgment  against 
Willard  B.  Lyons,  defendant,  for  the  sura  of 
twenty-four  dollars  and  forty-seven  cents 
damages,  and  fifteen  dollars  and  five  cents 
costs,  in  favor  of  William  H.  Clark,  plaintiff, 
for  work  and  labor  performed  by  the  said 
plaintiff  in  cutting,  skidding,  loading,  and 
hauling  a  certain  lot  of  red  and  white  oak 
saw-logs,  as  mentioned  in  plaintiff's  declara- 
tion, was  rendered  by  and  before  me.  the  un* 
dersigned,  a  justice  of  the  peace  of  the  town- 
ship of  Wilcox,  in  said  county,  on  the  14th 
day  of  March.  A.  D.  1888,  at  the  township 
aforesaid,  you  are  therefore  commanded,  in 
the  name  of  the  people  of  the  state  of  Michi- 
gan, to  levy  the  said  damages,  with  inter- 
est from  said  14th  day  of  March,  1888,  and 
costs,  of  the  goods  and  chattels  of  the  said 
Willard  B.  Lyons,  excepting  soch  goods  and 
chattels  as  are  by  law  exempt  from  execution, 
namely,  the  above-descrit>ed  logs,  upon  which 
the  plaintiff  has  a  lien  for  said  amount,  and 
to  bring  the  money  before  me.  at  my  office  in 
said  township,  in  sixty  days  from  the  date 
hereof,  to  render  to  the  said  William  H. 
Clark,  the  said  j^aintiff;  and  have  you  then 
and  there  this  writ. "  The  counsel  for  plain- 
tiff claims  that  the  property  to  be  levied  upon 
in  tills  execution  is  not  sufficiently  described, 
as  it  only  describes  them  as  the  logs  men- 
tioned in  plaintiffs  declaration,  and  that  there 
is  no  speciflo  command  to  sell  the  logs.  That 
therefore  the  executions  are  defective  and 
void,  and  the  sheriff  had  no  right,  at  the  time 
of  the  demand  of  the  property  by  the  plain- 
tiff, and  at  the  date  of  commencement  of  suit, 
to  hold  the  property,  or  any  part  of  it  The 
counsel  for  defendant  admits  that  the  execu- 
tions are  defective  in  the  last  respect,  but 
contends  that  the  officer  had  the  right  to  hold 
the  property,  if  the  executions  were  void,  un- 
der the  authority  of  Vanneter  t.  Crossman, 
39  Mich.  610.  But  that  case  does  not  apply 
to  the  one  at  bar.  In  that  case  the  attach- 
ment suits  had  not  gone  to  judgment,  and 
were  pending.  True,  the  writer  of  the  opin- 
ion in  that  case  says,  in  the  course  of  his  rea- 
soning, that  if  the  plaintiffs  in  attachment 
allowed  their  suit  to  go  down  the  officer 
would  still  hold  the  property  under  their 
writ  until  he  was  notified  of  the  discontinu- 
ance, but  it  Wits  the  plaintiffs  in  attachment 
who  were  seeking  to  bring  replevin  against 
the  officer  who  obtained  bis  possession  of  the 
property  by  their  own  writ  of  attachment. 
That  is  not  this  case.  Bare,  judgments  bad 
been  obtained  on  the  14th  dsy  of  UKCh,  1888, 
and  the  proceedings  in  aUachment  duaed. 
save  the  issuing  of  executions  and  the  odleet- 
ing  of  the  judgments,  by  a  sale  of  ttie  prop- 
erty under  such  executions.  The  executions 
were  issued,  at  the  expiration  ot  five  days, 
on  March  19,  18^  This  suit  In  replevin 
was  commenced  March  du,  1888. 11  dsjs  aft- 
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er  the  Issuing  of  the  executions.  Bt  what 
authority  was  the  sheriff  then  holding  the 
property?  Under  the  origtnnl  attachment, 
or  under  his  levies  on  the  executions  ?  And, 
if  the  executions  were  invaiid,  and  be  was 
faolding  under  tbem,  could  he  fall  baclc  upon 
the  writs  of  attachment,  and  retain  posses- 
sion under  them?  This  act  of  1B87  repealed, 
the  then  existing  log-Hen  iaw  of  1881.  It  is 
particular  in  giving  forms  to  be  used  in  tiie 
statement  of  lion,  afSilavlt  to  be  flied  and 
writ  of  attachment  to  be  issaed,  In  the  fil- 
ing of  declaration  and  finding  of  the  justice. 
It  also  states,  as  before  shown,  what  com- 
mand, other  than  the  ones  found  In  ordinary 
executions,  shall  appear  In  the  execution,  but 
is  silent  as  to  the  time  the  execution  shall  is- 
sue, or  as  to  the  result  in  case  none  is  Issued 
or  served  within  any  given  time.  Pub.  Acts 
1887,  pp.  280,  283-285.  Section  11  of  the  act 
provides  that  "all  writs  of  attachment  issued 
under  the  provisions  of  this  act  *  *  * 
shull  be  served  and  returned  as  ordinary 
writs  of  attachment  areserved  aod  returned, 
•  •  •  except  as  herein  otherwise  provid- 
ed; and  the  pleadings  and  all  subsequent 
proceedings  sliail  t>e  the  same  as  in  other 
cases  of  attachment,  except  as  herein  other- 
wise provided. "  Therefore  we  must  look  at 
tlie  course  of  proceeding  in  ordinary  attacii- 
nients  in  order  to  answer  tliese  questions. 
The  Hen  of  the  attachment  continues  until 
the  levy  of  execution,  if  such  levy  was  In  a 
reasonable  time.  It  appears  from  the  evi- 
dence of  the  defendant  that  he  made  a  levy 
under  these  executions,  and  before  the  re- 
plevin of  the  logs  bad  posted  notices  of  sale 
under  such  levies.  There  is  no  doubt,  in  fact 
or  In  law,  but  that  he  was  holding  the  logs 
at  the  time  of  the  Issuing  <it  the  writ  under 
the  execution  levies,  and  not  ander  the  at- 
tachment. But  we  do  not  think  the  execu- 
tions were  so  defective  as  to  be  void.  They 
were  handed  to  the  same  officer  who  htAd  the 
logs  under  the  attachment  levies.  When  the 
logs  were  deserlbed  in  the  execution  as  those 
mentioned  in  the  plainttlFs  dedwatloq,  th^ 
were  sufllclently  pointed  ont  to  the  offlcer, 
who  knew  therefrom  what  logs  were  meant 
Just  as  well  as  he  would  if  the  logs  had  been 
specifically  named  In  the  execution.  The 
command  in  the  execution  is  tliat  tiie  officer 
leV7  upon  these  Ioga«  and  make  the  money 
out  <a  them.  This  could  not  be  done  without 
a  saie;  and  the  conceded,  fuct  Is  that  the  offi- 
cer, at  the  time  the  suit  was  brought,  had 
levied  upon  these  idnntical  logs,  and  on  no 
other  property,  and  was  proceeding  to  sell  the 
same,  under  such  levy,  precisely  as  he  would 
have  done  had  there  been  an  express  and 
specific  command  in  the  execution  so  to  do. 

SVe  find  a  caae  clparty  in  j>olnton  this  sah- 
ject.  and  which  we  think  holds  the  true  doc- 
trine In  such  a  case  as  this.  In  an  attach- 
ment suit  (Merwin  v.  Hawker.  81  Kan.  222. 
1  Pac.  liep.  640,)  the  command  in  the  execu- 
tion WM  as  follows :  **  We  command  you  that 
of  the  goods  and  chattels  of  the  sni'l  Charles 
W.  B^es  and  John  F.  Bandolph  yoa  cause 


to  be  made  the  debt,  damages,  and  costs  afore- 
said, and  fur  want  of  goods  and  chattels  yon 
cause  the  same  to  be  made  out  of  the  lands 
and  tenements  of  the  said  Charles  W.  Bates 
and  John  F.  Randolph,  to-wit,  the  real  prop- 
erty heretofore  attached  in  this  action,  to- 
wit:"  (describing  the  property.)  The  court 
say  that  the  first  part  of  the  command,  to  make 
the  debt  out  of  the  goods  and  chattel's  of  the 
defendant,  must  l^e  held  as  mere  surplusage; 
and,  In  relation  to  the  last  part  of  the  com- 
mand: **It  is  true  the  form  of  the  last  com- 
mand should  properly  have  been  to  sell  the 
property  attached,  and  apply  the  proceeds  in 
satisfaction  of  the  judgment,  whereas  it  in 
fact  read  to  make  the  debt,  damages,  and 
costs  out  of  such  property.  We  think  the 
difference  is  only  an  irregularity,  which  can- 
not be  taken  advantage  of  In  collateral  pro- 
ceeding, Ttiere  was  at  the  time  of  the  levy 
a  perfect  lien  apon  the  attached  property, 
and  the  execution  commanded  the.offioer  tc 
subject  such  attached  property  to  the  pay- 
ment of  such  lien.  It  may  be  laid  down  as  i 
general  rule  that  when  the  process  contatni 
the  specific  command  which  it  ought  to  con 
tain,  and  when  the  thing  specifically  com 
manded  is  the  only  thing  doue  by  tlie  offlcer, 
such  process  will  be  sustained,  though  it  con- 
tains other  and  improper  commands.  Such 
other  commands,  not  telng  obeyed  by  the  of- 
ficer, will  be  treated  as  surplus^e."  See, 
also.  Praoht  v.  Plater,  80  Kan.  £68.  1  Fao. 
Hep.  638.  In  the  case  before  us  the  execu- 
tion plainly  commands  the  offlcer  to  subject 
the  attached  property  to  the  payment  of  the 
lien.  This  the  offlcer  was  proceeding  to  do 
when  the  property  was  taken  from  him  undei 
the  writ  in  replevin.  It  amounts— the  com- 
mand— in  effect  to  the  command  of  the  stmt 
ute,  and  the  defendant  so  understood  and 
acted  upon  it.-  The  irregularity,  consisting 
in  the  fact  thi^  tliwe  was  no  express  oom- 
mand  to  sell,'  cannot  be  taken  advantage  of 
In  this  collateral  proceeding.  The  judgmmt 
below  Is  affirmed,  with  costs. 

Lous,  J.,  cononrred  with  Monsa,  J. 

G^CPBKXX,  J.,  (<f<iwnf<njr.)  There  are 
several  defects  In  toe  proceedings  to  establish 
the  liens  set  up  in  tliis  case;  but,  as  one  is 
essenUally  complete.  It  is  hardly  necessary 
to  discuss  the  rest,  which  would  in  my  judg- 
ment beanawera  tothedefense.if  considered. 
The  facts  found  show  that  until  a  consider- 
able  time  after  thejudgments  Lyman  T.  Kin- 
ney was  owner  of  the  Xo^  in  question  In  fact 
and  in  hiw,  and  had  not  been  paid  tor  them. 
The  title  of  plaintiff  was  not  acqolred  from 
him  until  15  days  after  the  judgments.  Up 
to  tliat  time,  plaintiff  could  not  have  disre- 
garded his  ownership.  Assuming,  which  Is 
not  clear,  that  the  plaintiff  was  notified  of 
the  proceedings,  plidntlff  was  not  then  the 
owner,  and  had  a  right  to  assume  that  If  Mr. 
Kinney,  who  was  the  imly  l^pil  owner,  was 
served,  he  could  defend  his  title.  It  his  title 
'  was  not  bound  by  the  judgments,  they  were 
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void;  and  the  tact  ttiat  others  were  served 
cannot  make  good  a  judgmeDb  in  rem,  to 
which  the  legal  owner  was  a  stranger.  I 
think  the  judgmentof  the  circuit  court  is  er- 
roneouB,  and  should  be  reversed. 

Shzbwoos^  G.  J.i  and  Ghahfun.  J.*  did 
not  sit. 


HxLJ/yr  9.  Township  of  Walker, 
CSuprenw  Court  of  3ficMgan.  Nov.  8*  IStt^) 

Dktectitx  Hiohwatb. 

1.  In  an  action  for  the  death  of  plaintiff's  In- 
testate, resulting  from  a  defeotWa  hlgbwav  lead* 
Ing  from  a  populoos  oity,  ibe  evidenoe  snowed 
that  the  placcof  the  accident  was  where  the  high- 
way crossed  a  ravine  apon  an  embankment  18  rods 
long,  12  to  16  feet  wide  on  top,  10  feet  high  above 
the  natural  snrfaoe,  and  about  17  feet  on  the  grade 
to  the  bottom  of  the  embankment.  Held,  that  it 
was  for  the  jury  to  determine  whether  or  not  de- 
fendant, for  failure  to  erect  barriers  aiongthe  edge 
of  the  embankment)  was  liable,  under  How.  6t 
Mioh.  1 1445,  providing  that  it  shall  be  the  duty  of 
every  township  to  keep  in  good  repair,  so  that 
they  shall  be  safe  and  convenient  for  public  travel 
at  all  times,  all  highways  under  their  care  and 
eoDtroLand  wtiioh  are  open  to  public  traveL 

&.'  Where  it  l»  shown  that  a  township  has  neg- 
lected to  keep  Its  highway  in  proper  repair,  the 
gnestion  whether  one  who  bad  a  number  of  persons 
in  his  care  is  guilty  of  contributory  negligence  in 
aligfatingfrom  the  vebiide,  and  plaiciog  his  should- 
wr  to  the  hind  wheel  to  prevent  the  load  from  alid- 
Ing  over  an  embankment,  is  for  the  jury  to  deter- 
mine. 

8.  It  is  the  province  of  the  jury  to  determine  in 
BQoh  ease  whether  the  kind  of  vehicle  osed  was 
suitable  and  road-worthy. 

1.  Whether  or  not  the  accident  would  have 
happened  had  the  highway  been  In  proper  oondi- 
Vlon  is  a  question  for  the  Jury. 

5.  To  fix  the  liability  of  a  township  for  injuries 
resulting  from  a  defective  highway,  it  is  not  nec- 
essary that  complaints  of  its  dangerons  condition 
should  have  been  made  to  the  township  officers, 
where  it  appears  that  such  officers  live  near  the 
place  of  the  aooident,  and  frequently  pass  over  the 
highway  at  that  point. 

e.  Under  How.  St.  Mich.  S  1440,  decOsring  It  to 
be  the  duty  of  townships  to  keep  their  bighways 
in  repair,  so  tliat  they  are  safe  and  convenient  for 
public  travel,  evidence  Is  inadmissible  to  show  the 
custom  and  usage  generaily  with  regard  to  erect- 
ing railings  or  barnera  along  the  edge  of  embank- 
ments. 
Cakpbklli,  J.,  dissenting. 

Errorto  circuit  court,  Kent  county;  Will- 
lAH  E.  Grove,  Judge. 

Action  by  Xeal  Malloy,  administrator  of 
the  estate  of  Walter  S.  (iee,  deceased,  to  re- 
cover of  the  township  of  Walker  damages  for 
the  deiith  of  his  intestate,  resulting  from  cer- 
tain alleged  defects  in  the  liighway.  Judg- 
ment for  plaintiff.    Defendant  brings  error. 

J,  C.  Fitzgerald,  [F.  A.Stace,  of  counsel,) 
for  appellant.  BlaiTtKingaleyAKleinhau*, 
for  appellee. 

Long,  J.  This  action  to  brought  by  tbe 
plaintiff  aa  administrator  of  the  estate  of 
Walter  S.  Gee*  deceased,  agsilnst  defendant 
township,  to  recover  damages  on  account  of 
tbe  death  of  Walter  S.  Oee.  which  the  plain- 
tiff alleges  was  caused  by  the  wrongful  negli- 
gence of  the  defendant  to  keep  In  good  re- 


pair, and  in  a  condition  reasonably  safe  for 
travel,  a  certain  highway  in  that  township. 
Plaintiff  on  the  trial  in  the  court  below,  be- 
fore a  jury,  had  a  verdict  and  judgment  for 
$2,500.  Defendant  brings  error. 

Forty-nine  errors  are  assigned.  Ten  <tf 
the  assignments  of  error  are  based  upon  the 
ruling  of  the  court  in  the  admission  and  re- 
jection of  evidence  during  the  trial.  Twen- 
ty-two of  such  assignments  of  error  are  baaed 
upon  the  refusal  of  the  court  to  give  defend- 
ant's written  requests  to  cliarge.  and  tbe  bal- 
ance of  such  assignments  are  based  upon  cer- 
tain portions  of  the  chargeas  given. 

The  circumstances  under  which  Mr.  Gee 
received  his  injuries  are  not  much  In  dispute, 
and  are  stated  very  fully  in  the  brief  of  coun- 
sel for  defendant.  It  appears  that  a  partyof 
ladies  and  gentlemen,  including  plaintiff's 
intestate  and  the  plaintiff,  all  residents  of  the 
city  of  Grand  Rapids,  had  arranged  to  make 
a  visit  and  spend  the  evening  at  tite  residence 
of  Mr.  A.  J.  GUI,  which  is  situate  in  the 
township  of  Walker,  about  two  and  a  half 
miles  west  of  the  city  of  Grand  Rapids,  on  the 
south  side  of  the  highway  called  "Bridge- 
Street  Road,"  running  from  the  city  west- 
ward to  the  Grand  river,  a  distance  of  about 
10  miles.  Plaintiff's  intestate,  who  was  part 
owner  of  a  livery  stable,  furnished  the  con- 
veyance, team,  and  driver,  for  which  he  was 
paid  by  Uie  party.  The  conveyance  pro- 
vided was  a  long  carry-all  on  wheels  of  p^ 
culiiir  and  unusual  build,  being  more  than  20 
feet  long,  made  without  any  reach,  with  a 
"goose-neck"  forward  supporting  the  driv- 
er's seat,  and  , under  wliicli  tlie  fore-wheels 
turned.  The  seating  mom  for  passengers 
extei^ed  from  behind  the  goose-neck  baek- 
ward  several  feet  beyond  the  hind  axle,  and 
it  was  entered  from  behind  by  a  step;  the 
seats  running  lengthwise,  and  being  over  15 
feet  long.  The  vehicle  was  so  constructed 
that  when  loaded  the  weight  of  tlie  passen^ 
gers  rested  almost  entirely  on  the  hind  axle. 
The  tread  <tf  the  wagon  was  wider  than  us- 
ual, the  wheels  being  nearly  a  foot  further 
apart  than  Inordinary  wagous.  It  wu  drawn 
by  four  horses,  the  pole  being  attached  to  the 
collars  of  the  wheel-horses  by  pole^trapa,  no 
neck-yoke  being  used.  The  party  arrived  at 
Mr.  Giira  house  between  8  and  9  o'clock  in 
the  evening,  and  remained  till  aboat  1  o'dock 
in  the  morning  of  Febroary  25, 1887.  when 
they  started  to  return  in  the  same  convey- 
ance. There  were  26  full-grown  persons.  In- 
cluding the  driver,  in  the  load,  one  of  whom, 
the  pliuntiff,  besides  the  driver,  sat  on  the 
driver's  seat.  Two  of  these  perstms,  plaio- 
tifTs  intestate  and  Mr.  Fred  Clark,  rode 
standing  on  the  hind  step;  and  the  remalder, 
9  gentlemen  and  13  ladies.  In  the  seating 
room  of  the  carry-all,  tbe  most  of  the  ladies 
being  in  the  forward  part.  The  road  at  this 
time  waa  covered  with  snow  and  Ice.  There 
bad  been  several  sunny  days,  and  tbe  snow 
had  somewhat  thawed  in  the  day-time,  but 
had  frozen  again  at  night.  Tbe  convej'ance 
waa  on  wheels,  though  for  some  part  ot  the 
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way  on  this  highway  the  sleighing  was  good, 
■nd  sleighs  were  being  generally  used.  A 
short  distance  from  Mr.  Gill's,  on  this  road 
towards  tlw  dty,  over  which  the  party  start- 
ed to  return,  was  a  valley  between  two 
bills.  The  road  began  to  descend  towards 
the  east  shortly  after  leaving  Mr.  Gill's 
gate,  and  continued  to  descend  for  about  12 
to  15  rods,  until  it  reached  an  embankment 
constructed  across  the  valley  from  hill  to 
hill,  a  distance  of  about  18  rods.  This  em- 
bankment was  from  12  to  16  feet  wide  at 
the  top,  with  sides  sloping  at  a  grade  of 
about  one  foot  perpendicularly  to  one  and 
one-half  feel  horizontally,  being  at  the  point 
where  the  accident  occurred  from  9  to  10 
feet  high  al>ove  the  natural  surface,  and  some 
17  feet  on  the  grade  to  the  bottom  of  the  em- 
bunlcment.  It  had  no  railings  or  barriers  at 
the  sides.  The  traveled  track  of  highway 
passed  over  this  embankment,  and  there  was 
a  well-defined  traveled  track,  with  tracks  of 
teams  and  vehicles  worn  down  into  thesnow 
and  ice  forming  two  parallel  troughs,  from  2 
to  4  inches  deep,  with  a  cone  or  raised  ridge 
between  tbem,  along  about  the  middle  of  the 
embankments;  the  track  on  the  hill  approach- 
ing it  not  being  so  well  defined,  as  teams  in 
descending  the  hill  had  not  followed  any  par> 
Ucular  track  until  they  came  to  the  embank- 
ment. Near  the  top  of  the  hill,  near  Mr. 
Gill's,  there  was  a  hollow  place,  which  had 
been  washed  out  by  a  thaw  In  the  early  part 
of  the  winter.  This  place  had  been  marked 
by  a  stake,  and  Mr.  GUI  accompanied  the 
twrty  with  a  lantern  to  guide  them  by  this 
nolluw,  which  he  did,  the  team  keeping  to 
the  south  side  of  the  road  as  they  went  down 
tiie  bill.  The  night  was  cold  and  frosty,  and 
the  road  on  the  hUl-side  and  across  the  em- 
bankment was  icy  and  slippery.  There  was 
no  moon,  but  tt  was  not  a  dark  night,  being 
light  enough  for  the  driver  to  see  the  traveled 
track  10  or  15  rods  ahead  of  his  team.  After 
the  team  passed  the  hollow  place.  Mr.  Gill 
left  them,  and  returned  home,  and  the  vehi- 
cle proceeded  down  the  hill,  the  horses  going 
at  a  pace  between  a  trot  and  a  walk,  keeping 
to  the  south  side  of  the  road-way  until  tiiey 
approached  the  bottom  of  the  cutting,  and 
the  beginning  of  the  embankment.  At  this 
point  there  was  a  water-break,  being  a  slight 
elevation  crossing  the  road  to  turn  the  wa* 
ter  which  might  flow  down  through  the  cut- 
ting to  the  sides  of  the  embankment.  On  ap- 
proaching Uiis,  the  team  and  vehicle  being 
on  the  south  side  of  the  road,  the  driver  un- 
dertook to  bring  them  into  the  traveled  track, 
so  that  twth  off  wheels  should  be  on  the  south 
side  of  the  ridge  or  cone,  above  mentioned, 
and  both  near  wheels  should  be  on  the  north 
side  of  It,  and  for  that  purpose  drove  his  team 
somewhat  to  the  north,  and  then  along  the 
center  of  the  traveled  track.  It  appears  that 
the  fore  wheels,  in  coming  on  to  the  em* 
banknient,  took  the  traveled  track  as  Intend- 
ed, but  the  hind  wheels  did  not  follow  there- 
in, and,  going  too  far  to  the  north,  both  of 
them  got  wholly  on  tbo  north  side  of  the 


cone,  and  thus  failed  to  track  with  or  follow 
tlie  fore  wheels.  Tiie  wagon  proceeded  along, 
the  team  and  fore  wheels  keeping  the  track, 
and  the  hind  wheels  keeping  out  of  It,  and 
getting  further  and  further  out  towards  the 
north  edge  of  the  bank.  The  driver,  giving 
Ills  attention  to  his  horses,  did  not  notice  the 
hind  part  of  the  wagon.  Mr.  Gee,  the  de- 
ceased, and  Mr.  Fred  Clark,  standing  on  the 
hind  steps,  did  not  noUce  this  condition  un> 
til  the  wagon  had  passed  some  12  rods  from 
this  water-break,  when  the  hind  part  of  the 
wagon  had  worked  quite  over  to  the  north 
edge  of  the  bank,  the  fore  wheels  remaining 
la  the  traveled  track.  Then  a  slight  jolting 
was  noticed,  and  deceased  and  Clark  jumped 
to  the  ground,  deceased  putting  his  shoulder 
to  the  north  side  of  the'  wagon,  apparently 
endeavoring  to  push  it  back  onto  the  road- 
way by  his  own  strength.  About  this  time 
the  bind  axle  broke  close  to  the  off  (or  south) 
hind  wheel,  and  the  hind  part  of  the  wagon 
immediately  slid  sideways  down  the  embank* 
ment,  the  horses  being  still  In  motion,  and 
the  driver  knowing  nolhlng  of  anything  be- 
ing wrong  until  the  liind  end  of  the  wagon 
began  to  go  down.  The  entire  conveyance 
moved  forward,  from  the  place  where  the  axle 
broke,  about  40  feet,  before  stopping.  The 
fore  wheels  and  fore  part  of  the  wagon  re- 
mained on  the  road-way,  and  the  hind  part 
slid  around  so  that  the  rear  was  at  the  foot 
of  the  bank,  some  17  feet  from  the  top  of 
the  bank,  the  driver  remaining  on  his  seat  un- 
til  the  horses  were  unhitched.  None  of  the 
persons  remaining  in  the  wagon  were  in- 
jured. Mr.  Gee,  the  deceased,  being  on  the 
north  side  at  the  rear  end  of  the  wagon  when 
it  went  over  the  edge,  was  thrown  some  dis- 
tance down  the  bank,  and  in  some  manner 
received  a  blow  on  tlie  bead.  At  Qrst  he  did 
not  appear  seriously  hurt,  and  took  im  active 
part  in  unhitchlngthe  horses,  and  went  back 
with  a  greater  part  of  the  party  to  Mr.  Gill's 
house  to  obtain  some  other  conveyance.  Hav- 
ing  obtained  a  sleigh  at  Mr.  Gill's,  and  the 
offer  of  another  at  Mr.  Edison's,  about  a 
quarter  of  a  mile  further  west,  Mr.  Gee  start- 
ed with  Edison  to  walk  there  and  get  It.  an- 
other of  the  party  accompanying  him  with  a 
pair  of  hOTses.  During  this  walk  Mr.  Gee 
complained  of  a  severe  pain  in  his  head, 
where  he  bad  received  a  blow,  and  returned 
to  Gill's  and  laid  down,  and  shortly  after  be- 
came unconscious,  and  died  a  few  days  there- 
after from  the  effects  of  it. 

The  only  ground  upon  which  any  attempt 
is  made  to  hold  the  township  liable  is  the  al- 
leged neglect  to  provide  barriers  or  railings 
along  the  sides  of  the  embankment  in  ques- 
tion. The  court  in  instructing  the  jury 
stated  that,  to  entitle  the  plaintiff  to  recover, 
he  must  prove,  by  a  fair  preponderance  of 
evidence,  (1)  that  the  highway  at  the  place 
where  Walter  S.  Gee  received,  the  injuries 
which  caused  his  death  was  not  In  good  re- 
pair, and  in  a  condition  reasonably  safe  and 
6t  for.travei;  (2)  that  the  defendant  had  re^ 
sonable  time  and  opportunity  after  said  high- 
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waj  became  unsafe  and  unflt  for  travel  to  pat 
the  same  in  a  pro|ier  condition  for  use,  and 
had  not  used  reasonable  diligence  therein;  (3) 
that  at  the  time  said  Gee  received  said  in* 
juries  both  he  and  the  driver  were  exercising 
proper  care  and  caution,  and  that  no  negli- 
gence of  either  contributed  to  the  injury  of 
which  complaint  is  made ;  (4)  that  Mr.  Qee's 
death  whs  caused  by  injuries  which  he  then 
received,  and  that  Mi  next  of  kin,  the  per- 
sons entitled  by  law  to  diatribution  of  bis 
personal  estate,  hare  Bustalned  pecaniary 
loss  by  his  death. 

The  defendant  In  its  first  request  asked  the 
court  to  charge  the  jury  that  under  the  plead- 
ings and  proofs,  as  no  liability  was  shown, 
the  plaintiff  was  nut  entitled  to  recover. 
This  request  the  court  refused,  but  charged 
the  jury:  "You  will  first  consider  and  d&- 
tertnine  the  question  whether  this  portion  of 
the  highway  where  the  accident  occurred  was 
In  a  condition  reasonably  safe  and  fit  for 
travel,  and  in  this  case  that  question  will  de- 
pend upon  your  solution  of  another  question, 
viz.,  whether  or  not  suitable  railings  or  bar- 
riers along  the  sides  and  top  of  the  embank- 
ment In  question  were  necessary  to  render 
the  highway  reasonably  safe  and  fit  for 
travel."  The  question  of  the  negligence  of 
the  defendant  under  the  charge  so  given  was 
therefore  made  to  depend  upon  the  question 
of  the  duty  of  the  defendant  to  erect  and 
maintain  tliese  barriers,  and,  under  the  cir> 
cumstaiices  surrounding  the  case,  was  lefias 
a  question  of  fact  for  the  determination  of 
the  jury.  It  is  contended  bj  defendant's 
counsel  that  this  was  error. 

It  appears  that  this  highway  had  been  used 
there  for  25  years.  That  the  town  had  done 
work  on  this  embankment  during  the  spring 
and  summer  prior  to  the  accident,  when  it 
was  raised  about  15  inches,  all  the  statutory 
labor  during  that  year  being  put  on  this  Oil. 
There  never  was  any  ratling  or  barrier  of  any 
kind  on  ei^r  aide  of  the  embankment.  The 
a^al  condition  <^  the  hill  and  embankment 
was  well  known  to  the  town  officers,  the 
■Dperviaor*  justice  of  the  peace,  town-clerk. 
and  commissioner  of  highways  having  passed 
over  it  during  the  winter  and  spring  before 
the  accident,  and  Mr.  Edison*  the  overseer  of 
that  road-district,  lived  on  that  road,  within 
40  rods  of  the  place  of  the  accident,  passing 
over  it  every  time  he  went  Into  the  city. 

Fl^ntifE's  counsel  in  their  brief  assign  the 
following  as  the  reason  of  the  accident:  The 
Mddent  did  not  occur  becanse  of  any  slip- 
ping or  sliding  ot  the  wagon.  It  was  one 
that  might  liave  happened  on  such  a  road  as 
Weil  in  July  as  In  February.  It  was  simply 
one  of  those  affairs  by  which  a  man  gets  un- 
ooiuciously  and  imperceptibly  out  of  the 
beaten  track,  either  when  he  is  on  foot  or 
driving  in  the  night-time,  and  especially 
after  being  compelled  to  deviate  from  the 
straight  traveled  w^r  by  obstructions  in  his 
pathway  which  he  must  necessarily  go 
around.  That  the  immediate  and  proximate 
cause  Qi  the  injury  in  this  case  resulted  from 


— Ftnt,  the  narrow  top  or  surface  of  Uke 

artificial  embankment;  aecond,  the  want  of 
any  barriers  or  guard  along  the  sides  to  pre- 
vent vehicles  from  going  over  in  the  night- 
time. It  is  claimed  by  plaintiff's  counsel 
that  owing  to  the  steep  embankmeot.  and  an- 
ticipating the  results  likely  to  ensue  to  trav- 
elers in  passing  over  it  in  the  night-time,  it 
was  the  duty  of  the  township  at  this  particn- 
Jar  place  to  cause  barriers  and  guai^  to  be 
erected  in  order  to  secure  a  reasonable  degree 
of  safety  for  public  travel,  and  that  the  cir- 
cumstances of  the  case  bring  it  within  the 
provisions  of  the  statute  requiring  townships 
iiaving  the  can  and  control  of  the  highway 
to  keep  the  same  In  good  repair  and  in  a  con- 
dition reasonably  safe  and  fit  for  travel.  At 
least,  the  question  was  one  for  the  jury  to 
decide,  under  the  circumstances,  whether  the 
road  was  in  such  condition,  and  whether  it 
was  the  duty  of  the  defendant  township  to 
erect  such  guards  or  barriers.  Outside  this 
statute  their  is  no  liability. 

The  defendant's  counsel  claim  that  a  town- 
ship cannot  be  held  liable  on  account  of  a 
plan  or  scheme  of  construction  of  a  road 
eitiier  as  to  height,  width,  or  want  of  bar- 
riers. Counsel  cite  the  following  casee  as 
sustaining  these  views:  In  Detroit  v.  Beck- 
man,  34  Mich.  126,  the  plaintlfiC's  intesUta 
was  killed  by  running  the  wagon  which  he 
was  driving  off  the  end  of  a  culvert,  and 
overturning  into  a  ditch.  The  negligence 
alleged  was  that  the  city  erected  too  ^hort  a 
culvert,  and  left  too  much  of  the  ditch  open 
and  unprotected.  It  was  not  alleged  that 
there  was  any  negligence  whatever  in  the 
construction,  except  that  which  pertained  to 
the  plan  itself.  This  court  laid  down  the 
rule  in  that  case  that,  "when  complaint  is 
made  that  the  original  plan  of  a  public  work 
is  so  defective  as  to  render  the  work  danger- 
ous  when  completed,  it  is  apparent  that  the 
fault  found  is  with  legislative  action,  and  a 
suit  grounded  upon  It  is  grounded  on  a  wrong 
attributable  to  the  legislative  body  itself;  for 
the  determination  to  construct  a  public  work, 
and  the  prescribing  of  the  plan,  are  and  must 
he  mutters  of  legislation,  whether  done  on  be- 
half of  the  state,  by  or  under  the  direction  of 
its  legislative  body,  or  on  behalf  of  a  county, 
town,  or  city  by  or  under  the  direction  of  the 
proper  board  or  counciL  In  carrying  out  of 
the  plan  there  may  be  negligence  attributable 
to  ministerial  officers,  but  negligence  in  tlie 
plan  itself  must  be  attributed  to  the  body 
that  devised*  ordered,  or  adopted  it."  The 
court  further  said:  **In  this  state  the  ques- 
tion which  lies  at  the  foundation  of  this  suit 
is  not  an  open  one.  In  Larkln  ▼.  Saginaw 
Co..  11  Mich.  88.  it  was  decided  that  no  ac- 
tion would  lie  for  an  injury  resnlting  from 
an  exercise  of  legislative  anUwrlty.  In  Fod- 
tiac  T.  Carter.  32  Mich.  164,  which  was  a  case 
of  injury,  by  change  in  the  grade  of  a  street, 
to  buildings  previously  fretted  with  reference 
to  an  established  grade,  the  pc^nt  was  quite 
fully  discussed,  and  the  liMbility  of  the  city 
denied."  In  City  at  Lansing  v.  Totdan.  87 
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Mich.  152,  the  same  principle  was  stated,  and 
the  case  of  Detroit  v.  Beckman,  supra,  cited 
and  approved.  In  Toolan  v.  City  of  Lansing, 
38  Mich.  815,  the  case  was  again  before  this 
court,  and  Detroit  v.  JBeckman  again  cited, 
and  the  doctrine  there  laid  down  approved. 
In  Davis  t.  City  of  Jackson,  61  Mich.  536, 
28  N.  W.  Bep.  526,  where  the  action  was 
broaght  to  recover  damages  for  injuries  to 
the  plaintiff  in  driving  his  carriage  against 
a  stone  pl»ced  on  the  end  of  a  culvert  and 
being  overturned,  the  defendant  asked  the 
court  to  instruct  the  jury:  "(4)  If  you  Qnd 
that  the  placing  of  the  stone  In  question  at 
or  near  to  the  end  of  the  box-draln  by  the 
defendant  was  a  part  of  the  plan  for  improv- 
ing the  street,  by  putting  In  the  drain  and 
protecting  the  end  of  the  drain  and  the  trav- 
eling public  from  Injury  or  accident  by  plac- 
ing the  stoaa  in  the  position  wliere  it  was  at 
tSM  time  <A  the  aoeldentt  the  plaintiff  cannot 
recover."  "(9)  The  wrong  which  must  exist 
to  render  the  city  liable  is  neglect,  and  there 
can  be  no  neglect  when  the  work  was  com- 
l^ted  as  intended.   Negligence  cannot  be 

gredicated  on  a  work  done  In  accordance  with 
a  design  or  plan,  even  though  It  does  not 
■ufflciently  protect  the  public"  It  was  held 
that  time  Instrnctiona  were  proper,  under 
the  drcnmstanoee,  and  should  have  been 
giTen. 

These  eases  all  aroae  prior  to  the  statute 
nnder  which  plaintiff  claims  to  recover,  ex- 
cept Davis  V.  City  of  Jacbon,  anpra,  whici) 
we  think  clearly  distinguishable  from  the 
present  case.  The  oireunutances  there  tend- 
ed to  show  that  the  dty  had  placed  some 
barriers  at  the  ends  of  the  culvert  for  the 
very  purpose  of  preventing  persons  running 
off  the  end.  The  plaintiff  ran  against  the 
baiTier  itself,  and  was  Injured.  Since  the 
adoption  uf  the  present  statute  there  has  been 
no  decision  of  this  court  laying  down  the  rule 
now  contended  for  by  defendant's  counsel. 
The  atatate  is  Imperative.  Section  1445, 
How.  St.  provides:  "It  Is  hereby  made  the 
doty  of  townships,  villages,  cities,  or  cor- 
porations to  keep  la  good  repair,  so  that  they 
shall  be  safe  and  eonvenient  forpnblic  travel, 
at  all  tlmee,  all  public  highways,**  etc.,  "un- 
der thdr  can  and  oontnd,  and  which  are 
open  to  pobUo  traveL**  Ideetlons  1442  and 
1443  provide  the  penalty  fbr  such  neglect, 
and  authorize  the  bringing  of  suit  by  the 
party  injured.  It  la.  however,  "provided 
tlMt  in  all  actlona  brooght  under  thla  act 
it  must  be  shown  that  such  township,  vil- 
lage, city,  or  corpor^ion  has  bad  reasonable 
time  and  oi^>ortttnity,  after  each  hlghwqp," 
etc ,  became  unsafe  er  nn  fit  for  travel,  to  pat 
the  same  In  the  proper  condition  for  use,  and 
has  not  used  reasonable  diligence  therein." 
This  act  was  passed  in  1879.  Act  No.  244. 
Laws  1879.  The  act  of  1887  snpersetled  and 
repealed  the  act  of  1879,  but  the  provisions 
of  this  act  are  very  similar  to  the  provisions 
of  the  act  of  1879,  and  the  same  duty  Is  laid 
upon  townships,  etc,  to  keep  the  highways 
la  repair.    Freelsely  the  same  question 


raised  by  counsel  for  defendant  was  present- 
ed to  this  court  In  Alexander  v.  Big  Rapids, 
42  N.  W.  liep.  1071.  and  there  fully  consld- 
('red.  In  that  case  it  was  said:  "Nor  can 
the  city  escape  responsibility  because  the 
cross-walk  was  removed  in  the  improvement 
of  Rose  avenue,  on  the  principle  enunciated 
In  Detroit  v.  Beckman,  34  Mich.  125,  and 
other  cases  cited.  While  the  city  of  Big 
liapids  was  improving  Rose  avenue,  or  even 
after  the  Improvement  bad  been  completed, 
it  bad  no  right  to  leave  Pine  street,  which 
crossed  Rose  avenue,  open  to  travel,  unless 
the  crossing  of  those  two  streets  was  made 
reasonably  safe  and  fit  for  travel."  In  Jos- 
lyn  T.  Detroit,  42  N.  W.  Rep.  50,  it  was  also 
held  that  this  statute  makes  the  municipality 
not  only  liable  for  Injuries  resulting  from  a 
n^lect  to  keep  the  highway  In  repair,  but 
also  to  keep  the  same  in  a  condition  reason- 
ably safe  f<nr  travel.  Whether  this  highway 
was  in  such  a  condition,  it  seems  to  us,  was 
a  question  for  the  jury,  undA  the  olrcam- 
stances  here  stated. 

The  negligence  complained  of  was  the 
want  of  any  barriers  oV  railways  along  a 
highway  leivding  out  from  a  populous  dfy* 
and  over  which  was  a  great  amount  of  trav^ 
the  emtenkmeut  being  built  up  between  two 
hills  to  such  a  height  and  so  narrow  that 
persons  dilving  there  might  be  in  danger  of 
being  precipitated  over  the  embankment, 
and  the  neglect  to  place  some  kind  of  barriers 
there  would,  under  the  droamatancea  here 
stated,  become  a  question  of  fact  for  the  do* 
termination  of  tlie  jury  whether  the  town- 
ship had  neglected  a  duty  which  Uda  statute 
impcaes.  and  the  qufation  was  fairly  submit- 
ted under  the  chum  aa  given.  La  Town- 
ship of  Plymouth  t.  Graver,  17  Atl.  Sep.  249, 
a  somewhat  similar  question  arose  under  a 
statute  of  Pennsylvania.  The  statute  pro- 
vided that  snch  roads  should  be  kept  constant- 
ly in  a  state  of  repair,  and  that  at  all  seasons 
they  should  be  ke^t  clear  of  all  impediments 
to  easy  and  convenient  traveling,  at  the  ex- 
pense of  the  township.  It  was  held  that 
where  plaintiff's  horse  tmvdlng  on  a  high- 
way, and  parallel  with  and  adjoining  a  rait 
road,  tfM^  fright  at  a  locomotive,  ran  upon 
the  track,  and  was  killed  by  the  cars,  it 
vras  for  the  jury  to  say  whether  the  town- 
ship supervisors  were  negligent  in  n^  erect-  • 
Ing  a  barrier  between  the  highway  and  tlie 
railroarl.  In  Sharp  v.  Townshin  of  Ever- 
gteen.  67  Mich.  443,  85  N.  W.  Bep.  67,  an 
action  was  brought  to  reoover  for  injuries 
sustained  by  plaintiff  in  being  overturirad 
upon  a  publle  highway.  It  appeared  that 
ptaintlff  was  driving  with  her  husband  along 
a  public  highway,  and  that  In  desoendlng  a 
sand  hill,  where  the  road  had  been  raised  to 
the  height  of  15  feet,  and  left  about  16  feet 
wide,  unprotected  on  either  side  by  any  rail- 
ing or  other  structure  to  provent  persons  or 
teams  from  going  off  the  Imnk  at  the  sides  in 
case  of  accident,  the  horse  shied  to  the  side 
of  the  track,  and,  becoming  unmanageable, 
went  off  the  tfmbaukmentr  taking  tns  cac^ 
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riafce  with  liim.  and  seriously  Injuring  the 
plaintiff.  It  was  held  by  this  court  that  It 
\Yaa  3  qu^tioii  for  the  determioation  of  the 
jury,  under  the  circumstances*  whether  the 
Toad  was  kept  in  reasonable  repair  and  safe 
for  travel.  This  statute  cannot  be  given  a 
construction  that  would  relieve  a  township 
or  other  municipality,  upon  which  a  burden 
Is  cast  to  keep  its  highways  in  repair  and 
reasonably  safe  for  travel,  from  liability  by 
saying  that  it  had  adopted  a  method  of  con- 
struction and  hiid  built  according  to  the  plan. 
Municipalities  cannot  construct  a  dangerous 
and  unsafe  roail. — one  not  safe  and  conven- 
ient for  public  travel, — and  shield  itself  be- 
liind  its  legislative  powers  to  adopt  a  plan 
and  method  of  building  and  constructing  in 
accordance  therewitli.  The  negligence  con- 
sists, not  in  the  plan  uf  tlie  work  or  the  man- 
ner in  which  it  was  done,  but  In  the  failure 
to  provide  suitable  protection  against  acci- 
dent after  tbe  embankment  hiid  been  made. 
The  statute  is  imperative  to  make  a  road 
reasonably  safe,  and  wh>-ther  tt  is  in  that 
ooiidition  of  safety  and  lit  for  travel  must  be 
a  question  for  the  juty,  under  proper  circum- 
stances. If  this  road-way  was  built  at  such 
lieight  between  hills  and  so  narrow  tliat  it 
required  barriers  to  make  it  reasonably  safe. 
It  became  the  duly  of  the  township  to  erect 
them*  and.  failing  in  this,  the  township  must 
be  held  to  suffer  the  consequences  of  such 
neglect.  It  seems  to  be  uniformly  held  that 
the  absence  of  raiUngs  or  barriers  at  danger- 
ous places  along  a  public  highway  Is  a  defect 
for  which  tbe  town  is  liable.  Harris  v. 
Township  of  Clinton,  64  Mich.447, 31  W. 
Uep.  425;  Adams  v.  Hatick,  13  Allen,  429; 
Alger  V.  Lowell.  3  Alien,  402;  Palmer  v. 
Andover.  2  Cush.  600;  Woodman  v.  Not- 
tingham, 49  N.  H.  387;  Joliet  v.  Yerley,  35 
111.  58;  Whart.  Neg.  g  976.  In  a  note  to  9 
Amer.  &  £ng.  Cyclop.  Law,  p.  381.  tit. 
"Highways,"  it  is  laid  down  as  a  rule  of  law 
that  in  those  cases,  where  the  erection  of 
railings  or  barriers  along  the  highway  is  a 
reasonable  and  necessary  precaution  to  guard 
travelers  against  injury,  the  municipality  is 
bound  to  provide  such  safeguards,  and  will 
be  held  liable  for  a  failure  in  this  r^ard;  cit- 
ing Ilaaltell  v.  New  Gloucester,  70  Me.  305; 
Stack  V.  Portsmouth,  52  N.  H.  221 :  Davis  v. 
•  Hill.  41  N.  H.  329;  Palmer  v.  Andover,  2 
Cush.  600;  Rowell  v.  Lowell,  7  Gray.  100; 
Babson  v.  llockport,  101  Mass.  93;  Freeport 
V.  Isbell,  88  III.  440;  Koester  v.  Ottumwa. 
S4  luwA,  41;  Bassett  v.  St.  Joseph,  53  Mo. 
290;  Kennedy  v.  Mayor,  etc.,  73  N.  Y.  366; 
Atlanta  v.  Wilson.  59  Ga.  544;  O'Leary  v, 
Mankato.  21  Minn.  65;  Pittston  v.  Hart.  89 
Pa.  St.  389 ;  and  other  cases. 

If  the  township  could  not  make  this  em- 
bankment there  reasonably  safe  and  dt  for 
travel  in  adopting  a  plan  of  construction, 
they  were  not  compelled  to  construct  a  high- 
way over  the  place,  or  to  maintain  it.  and  it 
could  have  been  closed  to  public  travel  until 
put  in  safe  condition.  But  having  construct- 
ed  it.  and  invited  the  public  to  travel  over  it» 


their  duty  under  the  statute  was  i^ain.  tt 
appears  that  the  direct  and  immediate  cftose 
of  the  injury  was  the  unguarded  condition  of 
this  high  embankment.  If  any  sort  of  bar- 
riers had  been  placed  along  its  sides,  so  that 
the  hind  wheels  of  the  vehicle  conld  not  have 
traveled  so  fur  over  the  side,  no  accident,  ap- 
parently, would  have  happened.  It  is  true 
that  no  complaint  was  made  to  tbe  officers  oi 
the  township  whose  duty  it  was  to  maintain 
the  road  in  a  safe  condition,  yet,  as  we  have 
stated,  it  did  appear  that  ihey  lived  in  dose 
proximity  to  the  place,  and  some  of  them  fre- 
quently passed  over  it,  and  must  be  held  to 
have  had  such  knowledge  or  notice  of  its  de- 
fective condition  as  the  statute  requires  to 
fix  tlie  liability.  It  is  contended  that  tbe  ev- 
idence shows  that  the  occurrence  was  a  pure 
accident.  We  do  not  so  regard  it.  It  was  a 
question  for  the  jury  to  And  whetiier  it  would 
have  occurred  if  tbe  highway  had  bei'n  in 
proper  condition,  and  this  question  was  left 
to  them  under  tbe  charge  of  the  court. 

It  is  also  claimed  that  a  sleigh  was  the  only 
|voper  vehicle  to  be  used  on  that  highway  at 
that  season  of  tbe  year.  The  evidence,  how- 
ever, shows  that  at  many  places  along  the 
highway  out  from  tbe  city  that  night  the 
snow  had  melted  off  so  that  the  ground  was 
bare  In  places,  and  that  a  vehicle  on  wlieels 
was  better  and  more  easily  drawn. 

It  is  also  claimed  that  this  particular  vfdii- 
cle  w^as  unsuitable,  and  not  road-woithy,  be- 
ing unwieldy  and  unmanageable.  This  ques- 
tion was  left  to  the  jury  under  the  charge  of 
the  court,  and  they  have  determined  other- 
wise.  It  was  a  question  of  fact  fur  them. 

The  court,  also,  in  a  very  full  charge,  and 
in  which  we  find  no  error,  left  the  question 
of  the  contributory  negligence  of  the  deceased 
and  of  the  driver  to  the  jury.  We  shall  not. 
therefore,  discuss  these  questions  raised  un- 
der the  assignments  of  error  relating  to  that 
branch  of  the  case  further  than  to  say  that  if 
by  the  carelessness  of  the  defendant  In  con- 
structing and  maintaining  a  dangerous  high- 
way there. — one  not  fit  and  safe  for  public 
travel, — and  by  reason  of  such  defects  and 
dangerous  condition  the  hind  wheels  of  the 
wagon  slid  over  the  embankment,  and  the 
wagon  was  liable  to  be  overturned,  and  the 
parties  then  and  there  in  the  wagon,  under 
the  charge  of  the  deceased,  liable  to  meet 
with  great  bodily  injuries,  it  was  not  negli- 
gence on  the  part  of  the  deceased  to  use  all 
due  care  to  prevent  the  overturning  and  con- 
sequent injury  to  the  parties  in  his  charge. 
The  fact  that  be  alighted  and  placed  his 
shoulder  to  the  vehicle  to  prevent  the  acci- 
dent could  not  be  charged  as  negligence.  If 
it  WHS  the  negligence  ot  the  defendant  in  not 
repairing  the  highway  which  placed  ttie  de- 
ceased and  those  under  his  charge  in  »  peril- 
ous position,  no  negligence  could  l>e  imputed 
to  the  deceased,  if  acting  upon  that  ocfiasion, 
as  it  appeared  to  him  to  be.  for  the  safely  of 
himself  and  the  party  in  his  clutrge,  he  did 
not  take  the  precaution  which  upon  consideD- 
ation  a  more  prudent  man  mi^t  have  taken* 
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At  least  U  waa  a  qnestlon  for  the  Jnrj*  and 
fairly  submitted. 

Counsel  for  defendant  has  devoted  great 
space  in  his  brief  to  the  assignment,  and 
urged  the  same  in  his  oral  argument  here, 
thSt  the  court  erred  in  refusing  to  permit  de- 
fendant to  give  in  evidence  the  custom  and 
usage  generally  as  to  placing  barriers  or  rail- 
ings on  the  sides  of  similar  embankments  on 
highways;  and  it  is  contended  that  travelers 
have  no  right  to  expect  more  than  the  usual 
and  customary  safeguards,  and  that  it  would 
be  unreasonable  to  expect  any  tow  oship  to  use 
extraordinary  or  unusual  means  to  insure 
safety  to  travelers.  Under  the  circumstHnces 
here  stated,  we  think  that  there  is  no  force  in 
^hls  oonteotton.  The  statute  itself  Impoees 
(he  duty,  and  the  municipality  cannot  be 
lioard  to  say  that  because  some  other  mnnld- 
pality  has  failed  in  its  duty  it  can  be  excused 
from  liability  arising  from  such  neglect. 
Neither  do  we  aee  bow  the  action  of  the  of- 
fleers  of  some  otiier  loeali^  could  in  any  way 
tiave  Influenced  the  officers  of  the  towiuhip 
inconstrni^ngtbisembanlcment.  But»how- 
ever tb^  may  have  toen ,  th^  d  uty  was  |^n, 
and  no  sach  exeose  oould  avalL 

Complaint  is  lUso  made  of  the  ehaige  of 
the  court  upon  the  meaa  ure  of  damages.  We 
have  read  the  chaiget  and  do  not  think  It 
<^n  to  criticism.  We  do  not  need  to  dis- 
cuss all  tlie  errors  assigned,  or  tin  refusal  irf 
the  court  to  give  d^ndant's  requests  in 
charge  to  the  jury.  Thecbarge  as  given  was 
fair  and  very  full*  snbmitti  ng  hU  proper  ques- 
tions to  the  jury,  and  we  Qnd  no  error  Inthe 
nf  uasl  to  charge  tbf  requests.  Many  of  tliem 
were  covered  by  the  general  chai:ge,  and  in 
ao  far  as  they  ven  not  so  covered  we  do  not 
think  there  was  em»  in  refusing  them. 
Upon  the  wliole  record  we  may  add  that  we 
tldnk  the  case  very  fairly  tried,  and  fully 
and  fairly  submitted,  and  we  see  no  good 
reason  for  disturbing  the  verdlet.  The  jubg- 
neot  most  be  affirmed,  with  costs. 

Sbbrwood,  C.  J.,  and  Moaas,  J.,  con- 
curred with  Ltoro,  J. 

Oamfbbll,  J.,  {dUtmting.)  I  do  not 
think  that  plalnUft  mwle  out  a  case  for  re- 
covery. It  Is  hardly  necessary  to  enlarge  on 
the  reasons  why  I  do  not  concur  in  the  views 
of  my  Brother  Loho,  furtlier  Uian  to  indi- 
cate their  general  tenor.  This  road,  which 
Is  a  shurt  causeway  between  higher  grounds 
on  tither  side,  appears  to  liave  an  ordinary 
driveway,  quite  as  wide  as  Is  usual  In  coun- 
try roads.  It  differs  from  the  common  level 
roads  only  in  needing  and  having  no  road- 
side ditches.  It  has  existed  a  long  time,  and 
that  ts  of  Itself  one  of  the  stronftest  reasons 
why  defendant  cannot  t>e  regarded  as  negli- 
gent in  not  changing  what,  so  far  as  appears, 
has  been  considered  a  safe  ruad.  1  do  nut  un- 
dersbmd  tliat  the  laws  of  1879  and  1887  pur- 
port to  Impose  a  duty  on  the  local  autliurities 
of  changing  existing  roads  in  any  particular. 
Keitber  do  I  think  courts  or  juries  can  dic- 


tate to  hlfibway  authorities  the  use  of  barriers 
on  a  road  bordering  on  no  cliff  or  stream, 
which  are  very  unusual,  and  wliich  very  few 
persons  would  ever  think  of  potting  up  in 
such  a  place.  The  accident  which  happened 
here  would  fwve  happened  to  the  wagon  just 
as  probably  and  just  as  badly  on  a  rutul  of  the 
same  widtti  bordered  by  ditches.  The  de- 
ceased was  perfectly  familiar  with  the  road, 
and  knew,  if  any  one  did,  in  what  way  it  was 
capable  of  causing  miscbi^.  Common  high- 
ways are  made  for  usual  vehicles,  and  a  town- 
ship cannot  be  r(>quired  to  make  a  road-way 
BO  wide  that  It  will  furnish  space  for  the  slld- 
ings  and  swervings  of  a  wagon  so  long  that 
it  would  with  its  team  find  it  impossible  to 
turn  aside,  to  say  nothing  of  turning  round, 
in  twice  the  space  required  by  law  tor  any 
road-way.  The  crowningot  the  ceoterof  ttie 
road  was  not  only  to  be  expected  at  the  scft- 
aon,  but  it  was  not  unknown  to  deceased,  and 
it  was  his  duty,  as  well  as  thi^  uf  his  driver, 
to  keep  an  eye  upon  the  manner  in  which  the 
wagon  was  moving,  and  see  that  it  was  prop- 
erly driven.  The  direct  cause  of  tiie  move- 
ment of  the  wagon  was  beyond  any  doubt  the 
failure  of  deceased  and  his  driver  to  do  this, 
and  if  they  were  excusable  for  using  whe^ 
Instead  of  runners  at  such  a  time  and  i^ace, 
and  with  such  an  unwieldly  carriage,  tbey 
wera  bound  to  ]oak  to  their  movements.  It 
is  also  clear  that  the  condition  of  the  road  was 
not  the  proximate  cause  of  the  death  of  de- 
ceased. If  Im  had  beenkilledor  throwndown 
while  In  thd  wagon,  this  might  perhaps  have 
been  traced  directly  to  that  source.  But 
those  who  stayed  in  the  wagon  canie  to  do 
hium.  Had  he  been  thrown  fimn  ttie  steps* 
where  It  waa  not  safe  to  stand,  he  could  have 
had  no  one  to  blame  but  himself.  But  hen 
he  came  to  his  injury  by  attempting  to  hold 
or  push  this  enormous  wagon  up  a  slope  by 
his  own  strength, — a  tiling  that  was  prepos* 
terous  in  itself,  and  which  was  certain  to 
sweep  him  away  with  any  slip.  It  is  impos- 
sible, it  seems  to  me.  to  hold  that  he  did  not 
directly  contribute  to  his  Injury,  and  he  was 
in  fact  JuA  merely  aiding  In  It,  but  its  pri- 
mary cause.  I  am  not  prepared  to  d^rt 
from  wliat  I  conceive  to  be  the  settled  law  of 
this  state,  or  to  hold  that  the  propw  w  best 
methods  of  building  roads  is  among  the  pre* 
sumable  aoeompllshmenta  of  average  jonwa. 
The  officers  Intrusted  with  that  discretion  are 
selected  under  the  law  to  act  on  their  best 
judgment,  and  I  do  not  believe  their  judg- 
ment is  open  to  revision,  unless  so  monstrous- 
ly perverted  as  to  show  they  have  never 
used  their  discretion  at  all.  We  have  no  laws 
that  require  perfect  roads,  or  perfect  safe- 
guards. It  is  not  negligence  to  do  what  Is 
usually  done  m  similar  cases,  until  some  stat- 
ute intervenes  to  require  It  apeclflcally.  We 
have  no  statute  that  requires  roads  in  dry 
places  to  be  guarded  by  barriers.  The  law  of 
1877,  which  provided  for  them,  was  repealed 
in  1881,  except  as  to  roads  bordering  on 
streams.  There  is  some  reason  for  holding 
bridges  to  have  their  approaches  made  dlllw* 


Digitized  by 


1018 


NOBTHWESTEBH  BEFOBTEB,  TOL.  48. 


ent  from  ordinary  roads,  partly  because  It  Is 
usual,  and  therefore  expected,  and  practically 
required  by  statute,  and  partly  because  a  road 
spproachtng  is  narrowed  to  correspond  with 
the  width  of  the  bridge,  and  vehicles  are  more 
likely  to  miss  the  way,  and  animals  are  not 
unlikely  to  need  looking  after  In  drivioff 
them  on  It.  But  it  is  not  at  all  usual  to  put 
up  guards  beside  roads  of  even  width,  and 
with  road-way  as  wide  as  our  turni^kes  and 
plank  or  gravel  roads  are  required  to  be.  And 
no  one  would  think  of  fencing  between  the 
road-way  and  the  ditches,  which,  as  before 
suggested,  would  have  created  the  same  diffi- 
culty for  this  wagon  that  existed  oa  the  high- 
way in  question.  I  think  there  should  be 
Judgment  for  defendant  of  reveiwl. 

Chahflih.  J.,  took  no  part  In  the  decision 
of  this  eaaei 


ZisaLBS  V.  Henbt  et  aZ. 

(Supreme  Court  of  MiOvtgan.   Nor.  8, 1880. 

AOTIOK  ON  JUDOHBNT— EriDKlTCB— AFFBAL-BoF  ■ 

1.  In  astrumpBit  on  a  jadgment  rendered  by 
a  Jnstloe,  where  It  1*  shown  that  the  snmrnons 
and  return  in  the  snlt  before  the  justioe  have  been 
lost,  the  entries  In  the  justice's  docket  showing 
that  the  summons  bad  been  returned,  and  "that 
tbe  same  had  been  personally  served  on  said  de- 
fendant b7  reading  the  same,  and  giving  a  copy 
onthe  •  •  •  dayof  •  •  •  by  •  •  oon- 
stable, "  corroborated  by  oral  proof  of  serrioe  on 
the  defendant  In  the  county,  are  sufficient  eri- 
denoa  of  the  Jurisdiction  of  the  justice  to  render 
the  jndgment. 

9.  On  appeal  to  the  circuit  oourt  from  the  judg- 
ment of  a  justice  In  assumpsit  brought  on  a  verbal 
declaration,  it  is  not  error  to  permit  the  filing  of  a 
written  declaration  by  way  of  amendment. 

8.  A  letter  written  byattairdpersonto  defend- 
ant  inoMumpfU  is  Inadmissible  to  show  that  plain- 
tiff baa  parted  with  bis  interest  in  tbe  cause  of  ac- 
tion, where  there  Is  nothing  showing  plalnUffl  to 
be  in  any  way  bound  by  its  contents. 

4.  The  surety  on  an  appeal-bond  la  liable  only 
to  tbe  amount  of  the  bond. 

Error  to  circuit  court,  Eentcounty;  Will- 
iam E.  Qbovs,  Judge. 

Action  In  assumpsit  brought  by  Herman 
Ziegler  iu  justice's  court,  before  Milton  M. 
Pbkrt,  Esq.,  upon  a  judgment  theretofore 
rendered  against  Delos  G.  Henry  by  Bobeurt 
Hunter,  Jr.,  a  justice  of  the  peace.  Plain- 
tiff declared  upon  the  common  counts.'  De- 
fendant pleaded  the  general  issue,  and  trial 
was  had  thereon,  resulting  in  a  judgment  for 
plaintiff  for  «23.78.  and  costs  of  suit.  De- 
fendant appealed  to  the  circuit  oourt,  where 
trial  was  had  by  and  liefore  tlie  court  without 
a  jury.  An  amended  declaration,  declaring 
Bpecially  upon  said  judgment,  was  by  leave  of 
oourt  afterwards  filed  on  November  5,  1888; 
and  on  tbe  8th  day  of  November.  1888,  writ- 
ten Ondings  of  fact  were  filed,  and  judgment 
rendered  in  favor  of  plaintiff  and  against  de- 
fendant and  Etwr  Bice,  surety  on  the  appeal 
bond,  for  the  sum  of  925.U1,  and  costs  of  suit 
to  be  taxed,  to  review  which  judgment  de- 
fendants sue  out  this  writ  of  error. 

X'rank  L.  Carpenter,  for  appellants.  Jfp* 
nn  B,  Walker,  for  appellee. 


SOEBWOOD,  G.  J.  This  easels  an  action  of 
assumpsit  upon  a  judgment  tried  before  a 
justice  of  the  peace  on  the  22d  day  of  July. 
1887.  The  declaration  was  upon  the  com- 
mon counts.  Defendants  pleaded  the  general 
issue,  with  notice  of  set-off  and  recoupment. 
The  ju<^ment  offered  in  evidence  upon  the 
trial,  and  which  was  the  plaintiff's  only  cause 
of  action,  was  rendered  before  a  justice  of  the 
peace  on  the  22d  day  of  July,  1881*  for  the 
sum  of  $14.13  damages,  and  82.45  costs,  in 
favor  of  tiie  {didntiff  and  against  Henry. » 
defendant.  Tbe  plaintiff  obtained  judgment 
on  the  trial  of  the  case  in  the  Kent  circuit  on 
appeal,  before  Judge  Obotb  without  a  jury, 
for  the  sum  of  $25.01  damages,  on  the  8tb 
day  of  Noveipber,  1888,  witli  costs  ot  suit. 
From  tiiis  judgment  the  defendants  bring  er- 
ror to  this  oourt,  and  ask  a  reversal.  We  liave 
failed  to  dlsoorar  any  error  in  the  record,  ex- 
cept so  ter  as  rdates  toappelhint  Bin.  Aft- 
w  tbe  canse  was  sabmltted  to  ttm  court,  coun- 
sel for  defendants  asked  the  oourt  to  make 
and  6le  written  flndlngs  upon  the  law  and 
the  facts,  and  the  drcuit^  judge  made  the  fol- 
lowing: "In  this  cause,  a  written  finding  of 
fact  having  been  requested.  1  hereby  find  as 
follows:  That  on  tbe  14th  day  July.  1881. 
suit  was  commenced  befOTe  Robert  Hunter, 
Jr.,  of  Lowell,  Mich.,  properly  qualided  and 
duly  elected  justice  of  the  peace  of  aaid  coun- 
ty, by  sununona  returnable  the  22d  day  of 
July,  1881,  in  favor  of  F.  Herman  Zi^lw  as 
plalnUff,  and  againat  Delos  Q.  Henry  as  de- 
fend&nL  That  on  the  16tfa  day  of  July,  1881. 
aa  appears  by  the  docket  aitij  of  said  }u»- 
tice.  aald  summons  was  returned.  *  that  the 
same  had  been  personally  saved  on  aaid  de> 
fendant  by  reading  tlie  same,  and  giving  a 
copy  on  tbe  15th  day  of  Jaly.  1881.  by  Oliver 
H.  Goata.  constable.  Fees.  45  oents.'  That 
on  the  22d  day  of  July.  1881,  said  defendant 
not  appearing,  judgment  was  duly  and  reigu- 
larly  entered  in  favor  of  said  plaintiff  and 
against  said  defendant  for  the  sum  of  814.18 
damages,  and  $2.45  costs  of  suit,  which  Judg- 
ment remains  unreversed,  nnappealed  from, 
and  unpaid.  That  said  summons  and  tbe 
other  files  in  said  ciiuse  are  lust;  but  I  find 
from  tbe  oral  proofs  that  s^d  summons  was 
actually  returned  by  said  constable,  personal- 
ly served  on  said  defendant  by  copy,  as  re- 
quired by  law,  and  within  said  county.  That 
said  return  was  in  fact  true.  That  said  de> 
fendant,  at  tlie  time  of  said  service,  was  a  res- 
ident of  the  county  of  Kent,  and  that  said 
justice  had  fult  authority  and  jurisdiction  to 
render  said  judgment.  I  further  find  that 
the  summons  issued  in  this  cause  was  actual- 
ly issued  and  placed  in  the  hands  of  the  deiH 
uty-sherlff  for  service  the  day  it  bears  date, 
to-wit,  July  22,  1887.  I  find,  as  a  matter  of 
law,  that  said  plaintiff  is  entitled  to  recover 
of  aaid  defendant  the  amount  due  on  said 
judgment;  and  I  hereliy  render  judgment  In 
favor  of  said  plaintiff,  and  against  said  de- 
fendant, for  tbe  sum  of  twenty-five  and  1-100 
dollars  damages,  with  costs  tit  suit  to  be 
taxed." 
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We  think  the  Uiw,  as  applied,  was  fully 
-wanunted  firom  the  facte  found,  and  that  the 
teetiinony  in  the  case  sustains  the  facts  as 
iouiid  by  the  circuit  Judge.  The  eourt  com- 
mitted no  error  in  permitting  the  declaration 
to  be  amended.  It  was  verbal  before  the  jus- 
tlce^  and  with  whatocc^rred  before  him,  and 
the  statement  made  in  regard  to  the  plaln- 
titra  cause  of  action,  might  hare  vrell  been 
held  ■  suffldent  declaration  without  the 
amendmmt.  which  was  a  count  upon  the  jus- 
tice's judgment  inartistically  drawn,  but  good 
without  demurrer.  Defendant  offered  in  eT- 
idence  a  letter  from  Jesse  Tumpoett  to  de- 
fendant D.  O.  Henry,  dated  '*Ang.  L'S?," 
for  the  purpose  of  sfaowiag  that  Uie  phuntiff 
since  hecinnmenced  this  suit  had  inrted  with 
his  interest  In  the  Judgment  sued  upon.  It 
WHS  objected  to  by  plaintiff  on  the  ground 
that  no  proof  was  made  of  the  letter  by  which 
the  plaintiff  eould  in  any  way  be  bound.  The 
letter  was  properly  rejected.  So  far  as  It  ap- 
pears, the  testimony  was  irreleTant.  It  ap- 
pears from  the  record  in  the  case  that  the  pen- 
alty in  the  bond  on  appeal  was  but  950.  The 
appellee  pre?ailed  in  the  drouit,  and  the  Judg- 
ment rendered  by  the  oirciilt  court  was 
nst  both  defendant  and  his  surety  for 
01  damages,  with  coets  to  be  taxed, 
which  when  taxed  amounted  to  $50.85;  thus 
making  the  sum  for  which  execution  oould 
be  issued  ^lainst  the  surety,  $75*30,  This 
was  a  mistake.  Tlie  amount  of  the  jndg- 
roent  for  which  tlie  surety  is  liable  is  speci- 
fied in  his  bond,  and  the  Judgment  against 
him  should  bare  been  restricted  to  that 
amount.  There  must  be  a  reversal,  there- 
totCt  as  to  him,  and  a  judgment  thus  limiting 
the  recovery  against  the  surety  must  be  en- 
tered in  this  court  accordingly.  With  this 
modiAcation  the  judgment  will  be  affirmed, 
wijUi  costs.  Tlie  other  justices  ooacnrred. 


OooDKXGH  V.  UoDonAux 

{Supreme  Court  of  Mtchlgan,   Nov.  8,1889.) 
HaooTiABLa  IifSTRuinHn— Bona  Vidm  Boldbbs. 

1.  The  tTBDsferee  of  a  promlasory  note,  with 
knowledge  tbat  the  same  was  given  lor  the  pur- 
ohase  pnoe  of  wheat,  and  that  at  the  time  of  Its 
•xeouuon  the  seUen  gave  bond  to  Belt  for  the 
maker  wlthlo  the  next  year  a  certain  number  of 
btuhels  at  916  per  bushel,  the  maker  aoknowledg- 
tng  therein  that  the  wheat  was  bought  on  specula- 
tioD,  and  that  the  price  wae  a  apeoalative  value, 
and  agreeing  to  pay  in  notea  88Ji  per  cent  oom- 
mission  on  all  such  aalee,  Is  not  a  bona  fide  pur- 
chaser. 

3.  In  an  action  on  auoh  note.  It  Is  proper  to  ad- 
mit In  evldeooe  the  bond. 

8.  The  court  did  not  err  In  admitting  the  plea 
and  uoUce  in  former  sulta  by  plalntift  in  Justice's 
court  on  similar  notes  against  others,  to  show  tbat 
plaiutifF  had  knowledge  of  the  character  of  the 
note  in  suit  before  parung  with  the  coosideration 
tiierefor. 

Error  to  clrcnlt  oourt,  Wayne  county;  C. 
J.  ItBiLLT,  Judge. 

Action  by  John  C.  Ooodrlch  against  John 
G.  McDonald  on  a  promissory  note.  Judg- 
ment  for  defendant.  Plaintiff  brings  error. 

Chamberlain  dt  Ouise,  {Bdwin  F.  Consly, 


of  counsel,)  for  appelant.  AtMmoih  Oaf 
pmtsr  A  Brooke,  for  ai^ellee. 

Long,  J.  This  cause  was  tried  in  the 
Wayne  circuit  court,  before  a  jury,  where 
def  endan  t  had  Terd  ict  and  J  udgment.  Plain- 
tiff brings  error.  On  the  trial  plaintiff  put 
in  cTidence  the  fidlowlng  note,  the  execution 
of  which  was  not  in  dispute:  "•lOO.  Spripg- 
wells,  Harob  15,  1886.  On  or  before  one 
year  ftom  date,  I  promiae  to  pay  to  O.  H. 
Wllliami  or  bearer  one  hundred  dcdlars,  value 
Teceived,pi9ablewithuseat7  percent.  For 
the  pnrpoeeof  obtaining  this  credit,  1  hereby 
certify  that  I  am  lagal^  xeeponsible  for  the 
above  amount.  J.  0.  HcDomau>.  P.  0.» 
West  £nd,  Wayne  Co.  County  of  Wayne." 
Plaintiff  here  rosted  his  case.  The  dtfend- 
ant  then  into)duced  testimony  tending  to 
show  that  the  note  was  given  on  the  pur- 
chase by  him  of  20  bushels  of  what  is  called  . 
"Bed  Lion  Wheat,"  and  tbat  at  the  time  of 
the  execution  and  deliveiy  <A  the  note,  with 
another  note  of  ASOO,  he  reoelTed  from  Mr. 
Williams  and  a  man  named  Sherwood  abend 
in  the  fidlowing  form: 

"This  bond  is  used  for  wheat  only. 
«17o.   Capital  stock.  tSO.OOO. 

"Bond  from  and  between  the  Ohio  and 
Great  Western  Seed  Company  and  . 

"Incorporated  July  21,  1885.  under  the 
state  laws  of  Ohio,  for  the  production  and 
sale  of  grain. 

"  HoHB  Offiob.  Nafoleok,  O.,  U.  S.  a. 

**Mr.  J.  C.  McDonald,  of  Dearborn  town- 
ship. VTayne  Co.,  Mich. 

"Witnessetb,  Ist.  That  on  or  before  Feb- 
ruary 11,  1887,  the  Ohio  and  Oreat  Western 
Seed  Company  does  hereby  agree  to  sell  re- 
sponsible parties  40  bushels  of  Mr.  J.  0.  Mc- 
Donald  wheat  at  $15.00  per  busheL 

**2d.  The  said  J.  G.  McDonald  does  hereby 
acknowledge  tbat  he  bought  the  said  wheat 
oa  a  speculation,  and  that  $15  per  bushel  is  a 
apeculutive  value,  and  agrees  to  pay  said 
company  33^  per  cent,  commission  in  notes 
on  alt  said  wlwat  they  sell  for  him  at  915  pw 
bushel. 

"Signed  and  sealed  in  dupUeate,  this  16th 
day  of  March,  1886. 
[I^gned]  '*Tbb  Ohio  and  Obkat  Wbbt- 

BRN  Seed  Go, 
[Seal.]        "  Per  B.  N.  Hanw.  Seoetaiy. 

"J.  C.  MODONAIJ).  / 
"Attest:  J.  n.  BuROENSTRnr,  Pres." . 
Defendant  testified  that  these  men  told  him 
the  company  was  good, — had  a  paid-up  capt 
tal  of  $50,000, — and  that  some  of  the  mem- 
bers of  the  company  were  very  rich, — one 
man,  by  name  of  Hawes,  being  worth  from 
$200,000  to  $800,000;  that  the  wheat  was 
worth  not  to  exceed  one  dollar  per  bushel; 
that  the  bond  had  never  been  kept,  and  no 
wheat  ever  sold  for  him.  OncrosB-examina* 
tlon  the  defendant  testified  that  he  made  no 
agreement  with  Williams  and  Peck  outside 
of  the  bond,  and  that  the  bond  contained  the 
agreemen  t  which  was  made.  Defendant  f or^ 
ther  testified  that  be  went  into  it  as  a  speoo- 
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latlon.  Defendant  here  rested  bis  ease,  and 
the  plaintiff  then  gave  evidence  upon  his 
part  showing  the  circumstances  under  which 
he  procured  the  note,  and  from  which  he 
claimed  to  be  a  bona  fide  holder  for  Talne, 
under  a  purchase  before  maturity.  Plaintiff 
testifled  that  be  acquired  the  note  on  the  flrst 
day  of  March  or  the  last  day  of  February, 
1^7,  and  he  thought  the  last  day  of  Febru- 
ary. That  he  was  a  dealer  in  real  estate,  and 
also  engaged  in  insurance  business,  and  made 
a  trade  of  real  estate  with  Elijah  Bigelow,  in 
which  he  deeded  some  real  estate  be  had  in 
Detroit,  valued  at  94,^,  upon  which  was  a 
mortgage  of  $2,000,  and  took  in  exchange  a 
deed  uf  real  estate  from  Bigelow  valued  at 
81,60U.  and  $900  in  notes  for  the  balance. 
When  he  came  to  malce  his  deed,  at  the  re- 
quest of  Biijab  Bigelow,  his  son.  Warren 
Bigelow,  was  named  as  the  grantee.  That 
,  the  deed  was  delivered  to  Elijah  Bigelow  in 
bis  [plaintiff's]  office.  Plaintiff  then  says: 
**He  took  it,  and  handed  it  back  to  me,  and 
said  I  had  better  put  it  with  his  other  papers, 
because  he  would  not  record  it  just  yet." 
The  deed  whs  put,  with  Elijah  Bigelow 's 
other  papers,  in  plaintiff's  safe,  which  had  a 
combination  lock, — the  combinatiou  known 
only  to  plaintiff  and  his  two  brothers.  At 
the  time  of  making  this  deed,  plaintiff  lived 
on  the  property  described  in  the  deed,  and 
claims  that  he  then  made  a  verbal  arrange- 
ment with  Elijah  Bigelow  to  continue  in  pos- 
session of  it  at  a  rental  uf  $25  a  month  in  ad- 
vance. He  paid  the  rent  for  the  month  of 
March  by  giving  Bigelow  credit  for  it  on  his 
books.  This  deed  was  afterwards  taken 
from  the  safe  with  the  consent  oC  plaintiff* 
and  given  to  Elijah  Bigelow,  and  put  on  rec- 
ord on  April  18, 1887.  It  appearM  further 
in  the  case,  upon  the  cross-examination  of 
the  plaintiff  and  by  direct  proofs  offered  by 
defendant,  that  while  this  deed  was  yet  in 
the  safe  of  the  plaintiff  that  plaintiff  com- 
menced suit  on  some  of  these  notes  in  jus- 
tice's court;  was  present  at  the  trial;  and  the 
whole  transaction  was  gone  Into,  as  to  the 
manner  of  obtaining  the  notes,  giving  the 
bond,  etc.  The  same  defense  being  made  as 
to  those  notes  as  made  in  the  present  ease 
in  the  court  below.  Defendant  also  gave 
evidence  tending  to  show  that  among  the 
notes  so  held  by  plaintiff  was  one  against 
iSylvester  Losey,  who  called  upon  the  plain- 
tiff in  response  to  a  letter  informing  him  of 
the  fact  that  plaintiff  held  the  note,  and  in 
a  conversation  then  had  regarding  these 
notes  plaintiff  said  he  got  them  of  Mr.  Big- 
elow, who  told  him  they  were  wheat  notes. 
This  conversation  was  had  while  the  plaintiff 
still  held  the  deed  in  his  safe.  It  appears 
that  some  time  after  this  exchange  of  prop- 
erty was  made  between  plaintiff  and  Elijah 
Bigelow,  Warren  Bigelow,  the  grantee  in  the 
deed  from  plaintiff,  filed  a  bill  in  the  circuit 
court  for  Wayne  county,  in  chancery,  against 
plaintiff  and  Elijah  Bigelow,  to  set  aside  the 
deed  from  his  father  to  plaintiff,  and  for 
other  purpoeflB.  Plaintiff  filed  an  answer  to 


this  bill.  From  these  proreedlngB,  It 
pears  that  Warren  Bigelow  did  not  know 
that  the  deed  was  to  be  executed  to  him,  and 
plaintiff  nor  Elijah  Bigelow  ever  Informed 
him  of  the  fact  until  after  the  time  of  thn 
commencement  of  the  suits  on  the  notes  and 
the  trial  of  some  of  the  cues  in  justice's 
court;  and  be  never  knew  of  it  until  after 
the  deed  had  been  recorded  by  bis  tetber. 

It  was  claimed  on  the  trial  tn  the  (»art  be- 
low* and  is  claimed  iiere,  that  under  these 
circumstances  plaintiff  was  not  a  bona  Jld» 
purchaser— (1)  because  he  did  not  part  with 
any  value  until  after  he  had  notice  of  the  ille- 
gality of  the  note;  (2)  that  he  knew  of  its 
illegality  at  the  time  he  acquired  it.  Tba 
court,  in  instructing  the  jury  upon  these  ques- 
tions, stated:  "Kow,  the  question  which  you 
are  to  determine  from  all  the  evidence  in  this 
case  is  whether  the  plaintiff  took  the  note  la 
good  faith;  for  a  person  must  not  only  pay 
for  a  note,  but  he  must  buy  it  in  good  faith, 
— that  is,  to  take  It  without  knowledge  of 
the  illegality  or  fraudulent  character  of  the 
note  originally.  I  think  the  burden  is  upon 
the  plaintiff  to  show  by  a  preponderance  of 
evidence  tliat  the  purchase  of  this  note  was 
in  good  faith."  There  was  no  error  in  these 
instructions.  The  defendant  gave  evidence, 
which  was  not  disputed,  that  the  note  was 
given  in  an  illegal  transaction.  The  transac- 
tion was  in  all  respects  similar  to  the  B^ 
hemlan  oat  deals  which  were  held  void  by 
this  court  on  the  ground  of  public  policy  in  the 
cases  of  Sutton  v.  Beckwith,  36  N.  W.  Kep. 
79;  Mace  v.  Kennedy.  Id.  187;  McNamara 
V.  Gargett.  Id.  218;  Davis  t.  Seeley.  38  X. 
W.  Bep.  901.  When  this  was  made  to  ap- 
pear by  undisputed  evidence,  the  court  was 
not  in  error  in  stating  to  the  jury  that  the 
evidence  showed  a  fraudulent  transaction  as 
to  th^  original  consideration,  and  ttiat  the 
burden  of  proof  was  upon  the  phdntiff  to 
show  by  a  preponderance  of  evidence  that  he 
was  a  purchaser  in  good  faith,  and  for  value. 
Mace  V.  Kennedy.  36  K.  W.  Rep.  187.  It  fa 
claimed,  however,  by  counsel  for  plaintiff 
ttiat  the  evidence  given  upon  the  trial  had  no 
tendency  to  show  that  the  plaintiff  had  any 
notice  or  knowledge  that  the  note  was  tainted 
with  fraud,  and  ttiat  he  bought  and  paid  for 
it  in  good  faith ;  that  the  mere  fact  that  plain- 
tiff may  have  known  thut  the  note  was  given 
in  a  wheat  deal  was  not  sufficient  notice  to 
put  him  upon  inquiry,  and  which  rendered 
him  guilty  of  bad  faith  in  taking  it.  The 
rule  is  well  settled  that  when  there  is  noth- 
ing upon  the  face  of  the  paper  to  cast  suspi- 
cion upon  its  character  it  can  only  be  im- 
peached, in  the  hands  of  a  holder  for  value, 
by  evidence  that  he  took  it  under  circum- 
stances which  rendered  him  guilty  of  bad 
faith.  The  circumstances  surrounding  each 
particular  transaction,  however,  may  betaken 
into  consideration  in  determining  this  ques- 
tion. Frequently,  direct  and  positive  proof 
may  not  be  obtainable  to  show  the  bad  faltii 
of  the  purchaser.  Plaintiff  in  this  case  testi- 
fies that  be  bad  no  knowledge  or  notice  tbst 
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the  note  was  tainted  with  fraud.  He  doea 
not,  however,  testify  positively  that  he  did 
not  tell  Losey  that  Elijah  Bigelow  told  him 
that  all  the  notes  were  given  in  wheat  deals. 
He  Bays  he  does  nut  recollect  telling  faiin  that. 
It  Is  apparent*  however,  that  long  before  he 
parted  with  his  deed,  while  he  had  it  in  cus- 
tody and  under  his  control,  and  before  he  bad 
parted  with  a  dollar  of  money,  he  had  full 
knowledge  of  the  manner  in  which  tbe  notes 
were  obtained.  Losey  advised  him  of  the 
fact  as  earlyas  March  15,  and  the  whole  facts 
were  developed  on  the  trial  of  the  cases  In 
justice's  court  in  reference  to  the  notes  then 
in  suit;  and  he  must  have  known  tfaen,  from 
his  own  testimony,  that  the  note  in  contro- 
versy here  was  tainted  with  the  same  fraud. 
Yet  be  voluntarily  surrendered  his  deed,  and, 
according  to  bis  answer  in  tbe  chancery  case, 
advised  its  being  pnt  on  record,  for  the  pur- 
pose of  showing  consideration  for  these  notes. 
Tbese  were  circumstances  to  go  to  the  jury, 
in  determining  the  bona  fidea  of  the  plain- 
tiff's purchase,  and.  we  think,  tended  very 
strongly  to  show  that  he  had  full  knowledge 
that  the  notes  were  tainted  with  fraud  before 
he  had  put  himself  in  a  pcwilion  where  he 
could  not  rescind  the  trade  made  with  Bige- 
low,  and  recall  bis  deed,  if  it  did  not  carry 
conviction  that  he  knew  when  he  obtained 
them  of  their  fraudulent  character. 

The  whole  circumstances,  taken  together, 
made  a  very  strong  ease,  showing  plHintiff's 
bad  faith  in  the  purchase.  It  would  seem 
strange  that  a  man  of  average  intelligence, 
after  all  that  has  been  said  tbrobgb  the  pub- 
lic press  of  Uoiiemian  oat  and  Ked  Lion  wheat 
deals,  and  the  frauds  practiced  upon  the  un- 
wary by  sharpers  engaged  in  such  questiona- 
ble transactions,  should  not,  when  making  a 
purchase  of  $900  worth  of  notes,  and  being 
told  that  they  were  given  in  a  wheat  deal, 
make  some  inquiry,  at  least  of  the  seller, 
what  the  wheat  deal  was.  These  matters  are 
of  suoh  common  knowledge  that  a  jury  would 
voluntarily  take  with  some  degree  of  sus- 
picion the  statement  of  a  purchaser  who  is 
informed  that  a  note  is  given  in  an  oat  deal 
or  a  wheat  deal,  and  yet  bairns  to  have  made 
no  further  inquiry,  and  insists  that  bo  is  an 
innocent  purcliaaer.  It  may  be  true;  but  it 
would,  under  pn^r  circumstances,  be  a  ques- 
tion of  fact,  for  the  determination  of  tbe 
jury.  The  facta  that  came  to  his  notice  were 
that  $900  in  notes  bad  been  taken  from  par- 
ties in  the  sale  of  wheat.  These  notes  were 
against  different  parties,  the  defendant's  note 
among  them.  An  ordinarily  prudent  busi- 
ness man  would  naturally  inquire  why  these 
men  were  buying  wheat,  and  why  tbe  sellers 
were  ti^ng  notes  fur  a  commodity  which  has 
a  present  cash  value,  and  for  whicli  tiiere  is 
always  a  ready  market  for  cash.  It  la  a  sta- 
ple production*  and  represents  so  much  cash; 
the  values  being  quoted  in  the  market  from 
day  to  day,  and  very  rarely  sold  in  such  quan- 
tities on  time.  These  facts,  with  tbe  almost 
common  and  universal  knowledge  tliat  wheat 
and  oat  deals  were  being  fraudulently  made* 


are  circumstances  which  the  Jury  should  be 
permitted  to  take  into  consideration  in  deter- 
mining the  b<ma  Jldes  ot  such  purchasers. 

The  court  was  not  in  error  in  admitting  In 
evidence  the  bond  given  to  defendant  on  the 
giving  of  the  note,  nor  in  permitting  tbe  de- 
fendant to  put  in  evidence  tbe  plea  and  no- 
tice in  justice's  court  in  the  cases  tried  there. 
These  notes  were  all  of  the  same  character, 
as  appears  by  this  record,  and  were  purchased 
at  the  same  time  as  the  defendant's  note, 
making  up  the  $900.  We  think  tbe  court 
left  the  only  fact  in  tbe  case  to  the  jury,  and 
they  have  found  that  tbe  defendant  was  not 
a  bcma  fide  purchaser,  under  evidence  tend- 
ing strongly  to  show  the  fact.  We  find  no 
error  in  tbe  record,  and  the  judgment  must 
be  afflrmedf  with  costs.  The  other  justices 
concurred. 


Perkins  v.  Hebsrst. 

(Supreme  Court  nf  MicMgan.  Nor.  8, 1889.) 
LuHUTT  or  AaaST— Fbomim  to  Pa.t  Debt  or 

AnOTHBR. 

L  AloaDSgeDtiSDOtliabletohlspriadpalfor  ~ 
tbe  value  of  goods  delivered  to  him  In  payment  of 
a  loan,  and  bo  reo^ved,  without  authority  from  the 
piiaoipal,  who  repudiates  the  debtor's  claim  of 
payment,  and  still  holds  him  for  the  debt. 

2.  An  oral  agreement  by  a  loan  agent  to  pay 
any  deficiency  there  maybe  after  an  execution  sale 
of  certain  premises,  if  hta  principal  will  cause  exe- 
cution to  Issue  at  onoe,  there  beiug  no  considera- 
tion tot  the  promise,  and  no  release  of  the  original 
debtor,  is  within  the  statute  of  frauds. 

Error  to  circuit  court,  Shiawassee  county. 

Action  in  assumpifit  brought  by  Charles 
W.  Ferkitis,  executor  of  the  last  will  and 
testament  of  William  Perkins^  deceased, 
against  Charles  E.  Hershey,  to  recover  the 
value  of  cert2,in  lumber  and  timber  received 
by  defendant  in  payment  of  a  mortgage  debt 
due  plaintiff's  intestate  from  one  Leander 
Merrill,  and  to  recover  a  certain  balance  due 
on  the  debt  wMch  it  was  claimed  defendant 
agreed  to  pay.  Judgment  for  plaintiff.  De- 
fendant brings  error. 

Watson  dk  Chapman^  for  appellant.  W. 
Jf.  Kilpatrick  and  Q.  B.  Lyout  for  appellee. 

Ghamflin,  J.  The  declaration  in  this  case 
contains  a  special  and  tbe  common  counts  in 
aammpgit,  Tbe  special  count  sets  out  that 
about  the  year  1878  defendant  became  and 
was  agent  of  William  W.  Perkins,  deceased, 
for  loaning  money  in  Shiawassee  and  adjoin- 
ing counties*  and  about  July.  1873,  defend- 
antreceived  $800  to  loan  to  one  Leander  Mer- 
rill, of  Cbesaulng,  Saginaw  county,  which 
about  that  date  heloan^  to  said  Merrill  upon 
hia  note,  taking  as  collateral  securltya  mort- 
gage to  said  William  Perkins  upon  certain 
saw-mill  property;  that  the  Interest  was  reg- 
ularly paid  by  defendant,  Henihey,  to  Perkins 
as  it  became  due,  until  bis  death,  which  oe* 
curred  January  9,  18t}l,  and  after  that  event 
to  the  plaintiff  as  exwutor  of  the  last  wIU  of 
William  Perkins,  until  on  or  aibout  the  year 
1885,  since  which  time  no  interest  has  been 
paid;  that  the  defendant  in  Uie  year  187G 
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caused  the  mortgage  to  be  foreclosed  In  chan- 
cery to  the  taking  of  a  decree  therein,  and 
after  at  different  times  Hershey  received  from 
Merrill  large  quantities  of  lumber,  timber, 
and  other  property  to  the  full  amount  due 
for  principal  and  interest  on  satd  note  and 
mortgage,  which  timber,  lumber,  and  other 
property  was  delivered  to  Hershey  by  Merrill 
for  the  purpose  of  paying  and  satisfying  the 
note  and  mortgage,  and  was  of  more  tlian 
BUfflclent  value  to  pay  and  satisfy  the  same, 
with  the  understanding  with  Hershey  that 
such  timber,  lumber,  etc.,  so  delivered,  and 
the  avails  thereof,  were  to  be  applied  upon 
and  go  to  the  satisfaction  of  said  mortgage 
and  note;  that  Hershey,  in  fraud  of  the  plain- 
tiff's riglits.  detained  said  lumber,  timber, 
and  other  material,  and  the  money  received 
therefor,  without  accounting  to  or  paying 
over  the  same,  or  any  part  thereof,  to  Fer- 
liins,  deceased,  in  his  life-lime,  or  to  plaintiff 
as  executor;  that  the  property  covered  by 
such  mortgage  was  of  the  value  of  $5,000, 
and  ample  security  for  said  sum  of  9800,  and 
in  the  year  1885  Hershey  represented  to  plain- 
tiff  that  said  note  and  mortgage  had  not  been 
paid  by  Merrill,  as  he  (Merrill)  then  claimed, 
and  that  if  plaintiff  would  go  on  and  have 
the  property  sold  under  said  decree  of  fore- 
closure he  (Hershey)  would  pay  to  plaintiff 
whatever  deQciency  there  might  be  after  such 
Bale,  and  that  said  plaintiff,  relying  upon  such 
promises,  caused  the  same  to  be  sold  by  the 
circuit  court  commissioner  for  the  county  of 
Saginaw  on  the  20th  of  June,  1887,  and  the 
premises  were  bid  off  by  plaintiff  for  the  sum 
of  S250,  leaving  unpaid  and  due  to  plaintiff 
on  ttie  note  and  mortgage,  after  deducting 
the  6250,  a  large  sum  of  money,  to-wit.  the 
sum  of  61,100;  that  said  defendant,  wholly 
ignoring  his  said  promises  and  undertakings, 
but  contriving  and  intending  to  deceive  and 
defraud  the  said  William  Perkins  in  his  life- 
time, and  the  plaintiff,  as  executor,  in  this 
behalf,  has  refused  to  pay  the  satd  plaintiff 
the  moneys  and  properties  so  received  by  him 
from  said  Leander  Merrill  in  payment  and 
satisfaction  of  said  note  and  mortgage,  or  to 
pay  said  deQciency,  or  any  part  thereof,  to 
plaintiff,  although  often  requested  so  to  do, 
and  the  said  defendant  has  become,  and  still 
is.  Indebted  to  said  plaintiff  as  executor  in  a 
large  sum  of  money,  to-wit,  61il00. 

It  appears  from  plaintiff's  testimony  that 
Williiun  Perkins  entered  Into  an  arrangement 
with  Hershey  by  which  Hershey  vraa  to  loan 
out  to  borrowers  moneyfurnlshed  by  Perkins, 
npon  Interest  at  the  rate  of  10  per  cent. ,  1  per 
cent,  of  which  was  to  go  to  Hershey  as  his 
compen^iation.  and  9  per  cent,  to  Perkins; 
that  Hersliey  would  collect  the  interest,  and 
account  to  Perkins  for  hia  share,  and  retain 
the  amount  due  himself.  This  constituted 
him  an  agent  coupled  with  an  interest,  and 
be  wns  bound  to  discharge  his  duties  with 
fidelity  and  good  faith  towards  his  principal, 
without  fraud  or  overreaching.  At  the  time 
the  loan  was  made  to  Merrill,  Hershey  did 
not  undertalte  to  guaranty  the  repayment  of ' 


such  loan,  or  to  stand  as  security  for  its  repay- 
ment, or  for  the  sufficiency  of  the  security 
taken  as  collateral  thereto.  Plaintiff  was  al- 
lowed to  Introduce  testimony,  against  defend- 
ant's objection,  tending  to  prove  that  at  a 
later  date  defendant  did  undertake  to  stand 
as  security  against  all  loss  for  money  he 
should  loan  for  Perkins  that  might  arise  for 
insufficient  security  or  defect  of  title.  The 
admission  of  this  testimony  was  an  error. 
No  such  undertaking  was  counted  on  in  the 
declaration,  and,  if  it  had  been,  the  testimony 
would  not  have  been  admissible,  as  this  loan 
was  made  before  any  such  crftw  wu  mad« 
by  the  defendant. 

It  appears  that  Hershey  forwarded  the  In- 
terest  due  upon  the  mortgage,  which  was 
payable  to  Perkins  annually,  and  the  same 
was  indorsed  upon  the  note  and  mortgf^e, 
and  that  in  1876  Hershey  claimed  that  Merrill 
owed  him,  and  would  not  pay,  and  requested 
William  Perkins,  who  resided  at  Seneca,  On- 
tario county.  N.  T.,  to  send  him  the  noteand 
mortgage  against  Merrill,  and  he  would  fore- 
close for  not  paying  the  interest  when  due.  In 
order  to  force  him  to  pay  him,  and  he  would 
see  that  Perkins  should  lose  nothing.  The 
note  and  mortgage  were  sent,  and  forecloft- 
ure  proceedings  were  commenced  about  the 
2d  day  of  October.  1876,  in  the  circuit  coutt 
for  the  county  of  Saginaw,  in  chancery,  in 
the  name  of  William  Perkins,  cfimplalnant, 
and  against  Merrill  and  his  wife  and  one  John 
Hershey.  Such  proceedings  were  thereafter 
had  that  a  ^ecree  was  entered  by  said  court 
on  the  14th  day  of  February,  1877,  for  a  sale 
of  the  mortgaged  premises  to  pay  the  amount 
reported  due  on  January  29.  1877,  for  inter- 
est upon  the  principal,  including  solicitor's 
fees  of  6308.94.  The  note  and  mortgage 
were  filed  in  the  cause,  and  alt  indorsements 
had  been  erased  therefrom.  Testimony  was 
introduced,  against  defendant's  objection, 
which  tended  to  prove  that  large  quanlltiea 
of  lumber  and  timber  were  delivered  to  Her- 
shey to  be  applied  upon  the  mortgage  debt; 
and  Merrill  testified  that  in  1877  he  settled 
with  Herstiey.  and  It  was  then  agreed  that 
there  was  6250  then  due  upon  the  note  and 
mortgage,  and  that  he  should  continue  to  de- 
liver lumber  and  timlwr  until  such  balance 
was  paid,  and  he  testifies  that  he  delivered 
more  than  sufficient  to  pay  such  balance.  In 
the  statement  as  to  the  amount  then  due  upon 
the  note  and  mortgage  he  is  corroborated  hj 
his  brother  Ira  Merrill,  who  testifies  that  in 
September.  1878,  his  brother  and  Mr.  Her- 
shey disagreed  as  to  the  amount  of  lumber 
which  had  been  delivered,  and  that  they  final- 
ly came  to  a  compromise,  "and  agreed  to  call 
it  of  6250  now  due  upon  the  mortgage."  He 
knew  there  had  been  a  foreclosure, — that  is, 
he  had  heard  they  commenced, — and  he  asked 
Hershey  If  that  amount  included  the  cuata 
and  interest  up  to  that  time,  and  he  said  it 
did.  The  amount  then  claimed  to  be  due 
could  not  have  Included  the  principal  of  6800, 
which  did  not  become  due  until  1879.  and  the 
decree  was  only  for  the  interest  due*  solicitor's 
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fees,  and  costs.  Whether  suffldent  lumber 
was  delivered  afterwards  to  pay  the  mort- 
gage debt  in  full  was,  if  admissible  under  the 
pleadings  and  facts,  a  question  for  the  jury. 
We  shall  consider  this  question  later  on. 

In  1881  the  interest*  at  Hershey's  request, 
made  to  Mr.  Perkins,  was  reduced  from  10  to 
7  percent,  per  annum;  and  Mr.  Hersbey  con- 
tinued to  pay  to  Mr.  Perkins,  and  to  his  ex- 
ecutor, the  interest  to  the  year  1885.  In  1886 
the  plaintiff  first  learned  that  Merrill  claimed 
the  mortgage  was  fully  paid,  in  February, 
1887,  he  saw  Eershey  in  Owosso,  and  talked 
with  him  about  the  Merrill  matter.  Ha  tes- 
tifies that  Hershey  claimed  that  it  was  not 
paid.  Plaintift  wanted  Hershey  to  take  an 
assignment  of  the  decree,  and  he  would  take 
his  note  for  it,  due  in  18  months.  Hershey 
refused  to  do  that.  He  then  said,  if  plaintiff 
would  go  on  and  have  the  property  sold  under 
the  decree,  he  would  pay  up  the  deficiency. 
Plaintiff  asked  hhn  if  he  would  put  it  in  writ- 
ing, and  he  said  he  would,  but  afterwards  re- 
fused, but  said  he  would  do  Just  as  he  agreed, 
if  he  would  go  on  and  have  it  sold  under  the 
decree*  and  ^  to  as  little  expense  as  possible. 
Under  the  plaintlff^s  directions,  the  premises 
were  advertised  and  sold  on  the  20th  d»y  of 
June,  1887.  and  bid  off  by  plainUS  for  $250. 
The  sale  was  confirmed,  and  a  circuit  court 
commissioner's  deed  executed  and  delivered  to 
plaintiff  of  the  premises  covered  by  the  mort- 
gage. Witness  Perkins  further  testified  as 
fi>llows*  on  cross-examination:  '^Queation. 
W'hen  yon  were  out  here*  in  1881.  Hershey 
wanted  you  to  take  his  note  for  the  mortgage? 
Annoer.  Yes,  sir.  Q.  You  finally  refused  to  do 
it?  ^.  Yes,  sir.  Q.  You  thought  you  would 
rather  have  the  Merrill  mortgage  than  his 
note?  A.  Yes,  sir;  I  thought  it  was  good.  Q. 
Your  father  was  dead  at  that  time?  A.  Yes, 
sir.  Q.  So  you  continued  to  hold  the  Merrill 
obligation,  and  hold  them  liable  on  it?  A,  It 
stood  as  it  had  before  my  father's  death,  up  to 
tbechangeof thepercent.  Q.  Youneverhad 
any  agreement  with  Hershey  to  receive  any 
lumber  for  you?  A,  No,  sir;  I  didn't  know 
anything  about  the  lumber.  Q.  You  had  no 
agreement  with  Merrill  that  Merrill  should 
let  Hersbey  have  any  lumber?  A.  I  never 
had  seen  Mr.  Merrill  at  that  time.  Q.  Did 
you  know  anything  about  the  lumber  being 
delivered  to  Hershey  on  this  mortgage  until 
1887?  ^.  Not  that  I  can  recollect.  You 
at  no  time  had  any  arrangement  with  Her- 
shey by  which  he  should  be  your  agent  to  re- 
ceive money  for  you?  A.  Nothing  more 
than  when  my  fatlier  was  alive.  Q.  Your 
father  didn't  make  any  arrangement  with  him 
toreceivelumber?  A.  No.  sir.  Q.  So  what- 
ever Hershey  may  have  received  by  way  of 
lumber  or  timber  he  received  without  your 
knowledge  or  consent?  A.  Yes,  sir.  Q.  And 
without  any  authority  from  you?  A.  Yes, 
sir.  Q.  Ut,  Kilpatrick.  When  did  you  first 
learn  that  Merrill  claimed  payment  of  this 
mortgage?  A,  That  whs  in  1886.  Q.  Mr. 
Chapman.  Whatever  Mr.  Kilpntdck  or  the 
ones  who  were  handling  itdid,  in  1887,  thesale 


was  made  by  and  under  your  authority, — they 
had  authority  to  make  that  sale?  A.  Certain- 
ly. We  advised  on  the  matter  with  my  at- 
torney, at  Penn  Yan,  and  talked  it  over  with 
Mr.  Kilpatrick,  and  talked  it  over  with  my 
attorney  there,  and  they  corresponded,  and 
thought  it  would  be  the  best  wav  to  do.  Q. 
You  sold  it?  A.  Yes,  sir.  Q.  The  bid  that 
was  made  on  It  was  made  with  your  author- 
ity? A.  Why,  yes.  certainly;  they  had  a 
right  to  bid  it  off  for  me.  Q.  So  the  sale,  in 
every  particular,  was  your  sale?  A.  Yes, 
sir.  Q.  At  the  time  you  made  this  sate  you 
knew  the  Merrills  claimed  the  mortgage  had 
been  paid?  A.  Yes,  sir;  I  was  not  in  the 
state  when  the  sale  was  made,  and  knew 
nothing  about  it  personally."  Flainllfl  fur- 
ther testified  that  up  to  1879  no  agreement 
had  been  entered  into  whereby  Hershey  had 
agreed  to  pay  the  Men-ill  mortgage,  or  was 
liable  for  it,  but  that  it  was  his  understand- 
ing, and  hia  father  understood,  that  Merrill 
was  obligated  for  this  indebtedness;  that  up 
to  the  time  of  his  father's  death  hla  father  did 
not  rely  upon  Hershey  for  the  payment  of  the 
claim,  but  his  father  knew  it  was  Merrill's 
debt.  He  further  testified  as  follows:  **Qu««- 
tion.  The  first  time  that  there  was  any  reli- 
ance upon  Hershey  for  the  payment  of  this 
debt  was  the  promise  he  made  you  in  1837, 
when  he  agreed  to  pay  the  deficiency?  An- 
tTffer,  Yes,  sir;  and  that  was  the  first  time 
that  either  father  or  I  had  claimed  any  liabil- 
ity on  the  part  of  Hershey,  and  that  claim 
was  based  on  the  promise  be  made  to  me. 
Q.  Before  this  time  you  and  your  father  had 
^ways  relied  upon  Merrill  to  pay  that  mort- 
mortgage,  hadn't  you?  (Objected  to  as  in- 
oompetent.  Objection  sustained,  and  defend- 
ant excepted.)  A.  When  I  had  the  talk  with 
defendant  about  assigning  the  decree.  I  did  not 
have  any  assignment  there.  Q.  ^ou  bid  off 
the  property  when  it  sold, — it  was  bid  off  in 
yourname?  A.  I  think  it  was,— yes,  sir;  and 
I  still  have  the  title  to  tliat  property.  Q. 
You  still  hold  the  decree  for  the  balance  that 
is  unpaid,  and  claim  the  balance  due  on  It, 
don'tyou?  (Objected  to.)  Q.  And  claim  the 
balance  due  on  the  decree  as  your  property? 
A.  Why,  I  suppose  so;  yes.  sir.  Q.  That  Is 
what  you  claim,  isn't  it?   A.  Yes,  sir." 

No  recovery  can  be  had  in  this  case  under 
the  common  counts  in  aMUf7>p»<f.  No  author- 
ity existed  from  Perkins  to  Hersbey  to  re- 
ceive lumber  and  timber  in  payment  of  the 
amount  due  to  him  upon  the  mortgage,  and 
neither  he  nor  his  executor  have  ever,  until 
the  commencement  of  this  suit,  ratified  such 
unauthorized  act  of  the  agent.  But  they 
have  repudiated  it,  in  so  far  as  they  claim 
the  whole  amount  of  principal  and  unpaid 
interest  is  still  due  to  them.  The  plaintiff 
has  not  released  Merrill  from  his  obligation 
In  reliance  on  any  obligation  or  liability  on 
the  part  of  Hershey  to  pay  the  avails  of  the 
lumber  and  timber  or  Its  value  to  him.  There 
are  two  causes  of  action  alleged  in  the  special 
count,  and  they  are  inconsistent  with  each 
other.   One  is  based  upon  the  duty  of  Her- 


Digitized  by 


1024 


NORTHWESTERN  BEPORTER,  Vol.  48. 


(Mich. 


Bhey,  as  the  agent  of  the  plaintiff,  to  pay  to 
the  plaintiff  the  moneys  and  property  re- 
ceived by  him  from  Merrill*  which  it  is  al- 
leged were  sufficient  to  pay  and  satisfy  the 
note  and  mortgage  in  full;  and  the  other  is 
based  upon  the  promise  of  Hershey  that  if 
plaintiff  would  go  on  and  have  the  mort- 
gaged premises  sold  under  the  decree  he  would 
pay  to  plaintiff  whatever  deficiency  there 
might  be  after  such  sale.  He  nowhere  al- 
leges that  Hershey  received  such  money  and 
property  as  Perkins'  agent,  or  that  he  was 
authorized  to  do  so,  but' testifies  that  he  had 
DO  such  authority.  Neither  the  allegations 
of  the  declaration  nor  the  testimony  disclose 
any  duty  of  Hershey  as  agent  of  Perfains  to 
receive  lumber  and  timber  from  Merrill,  and 
oonveit  it  into  money,  and  pay  it  over  to  the 
plaintiff.  There  was  no  consideration  al- 
leged or  shown  forthe  promise  to  pay  the  de- 
ficiency. Plaintiff  testifies  that  until  this 
prqpiise  waa-made  there  was  no  underkiking 
or  obligation  on  the  part  of  Hershey  to  pay 
the  Merrill  debt.  Plaintiff  wiis  the  owner  of 
the  decree,  and  In  enforcing  it  he  was  en- 
forcing his  own  remedy.  The  debt  was  not 
Hershey's,  and  the  promise  to  pay  it  was  to 
pay  the  debt  of  another.  Such  promise  is 
TOid,  unless  in  writing,  and  this  was  noti.  If 
it  was  a  fact  that  fae  liad  received  property 
from  Merrill  safflclent  to  pay  this  debt  un- 
der A  promise  to  Merrill  to  do  so,  he  was 
liable  to  Merrill  for  the  violation  of  that 

gromise.  And  he  would  incur  a  further  11a- 
iltty  In  perooitting  the  land  to  be  sold.  It 
is  dttflcult  to  see  how  be  would  be  beneQted 
by  a  sale.  The  case  of  Calkins  v.  Chandler,  S6 
Miob.  820,  is  relied  upon  by  plaintiff,  but  it 
is  not  analogous  to  this.  In  that  case  there 
was  a  forbetvance  to  enforce  a  remedy  against 
the  debtor,  and  the  (»iutt  hfld  this  a  good 
consideration  for  the  promise.  In  this  case, 
instead  of  a  promise  based  upon  a  forbear- 
ance, it  is  just  the  reverse.  It  was  a  request 
to  proceed  to  the  enforcement  of  a  remedy. 
It  is  claimed,  also,  that  the  case  is  In  point 
upon  the  statute  of  frauds.  But  the  facts 
are  quite  different.  In  that  case,  as  was  said 
in  Oower  v.  Stuart.  40  Mich.  748,  "the 
creditor,  debtor,  and  surety  were  all  parties 
to  the  arrangement,  and  it  was  for  their 
mutual  convenience. **  In  that  case  Medlar 
Bros,  were  sawing  lumber  for  Oiandler  by 
the  thousand  feet,  for  which  Chandler  was  to 
pay  them.  They  owed  Calkins,  and  it  was 
mutually  agreed  by  the  three  parties  that 
Chandler  should  retain,  out  of  the  moneys  to 
become  due  Medlar  Bros,  for  sawing,  the 
sum  of  50  cents  per  thousand  feet,  and  pay 
the  same  over  to  Calkins.  Here  was  money 
which  Chandler  owed  to  Medlar  Bros,  which 
he  agreed  to  pay  to  Calkins,  which  was  as- 
sent^ to  by  uilkins  and  Medlar  Bros.  The 
promise  was  made  to  Calkins,  and  operated  as 
a  novation,  by  consent  of  all  parties.  But 
hue  there  whs  no  promise  from  Hershey  to 
Pnkins  to  pay  the  money  he  might  receive 
from  the  sale  of  Merrill's  property  to  him. 
In  Calkins  v.  Chandlo:  it  was  said:  "In 


many  cases  the  test  whether  a  promise  Is  or 
is  not  within  the  statute  of  frauds  is  to  b« 
found  in  the  fact  that,  the  original  debtoi 
does  or  does  not  remain  liable  on  his  under- 
taking. If  be  is  disciiarged  by  a  new  ar- 
rangement, made  on  a  sufficient  considera- 
tion, with  a  third  party,  this  third  party  may 
be  held  on  his  promise,  though  not  in  writ- 
ing; but  if  the  original  debtorremains liable, 
and  the  promise  of  a  third  pai-ty  is  only  col 
lateral  to  his.  it  will,  in  strictness,  be  nothing 
more  than  a  promise  to  answer  for  the 
other's  debt.  But  where  the  third  party  is 
himself  to  receive  the  benefit  for  which  his 
promise  is  exchanged,  it  ia  not  usually  ma- 
terial whether  the  original  debtor  remains 
liable  or  not."  This  principle,  appliedtotbe 
case  under  consideration,  shows  very  clearly 
that  defendant  is  not  liable  umier  bis  promise 
to  pay  the  deficiency.  Stewart  v.  Jerome,  3S 
N.  W.  Rep.  895;  Pfaff  v.  Cumminga,  67 
Mich.  143,  34  N.  W.  Rep.  281. 

The  judge  charged  the  jury  on  behalf  of 
and  as  requested  by  the  plaintiff  as  follows: 
"No  written  assignment  is  necessary  to  trans- 
fer the  title  to  a  note  and  mortgage,  but  tlie- 
same  may  be  transferred  by  a  sample  delivery 
of  the  note  and  mortgage;  and  in  this  case, 
if  you  find  that  when  nothing  was  due  up- 
on the  note  and  mortgage  to  Perkins  the  de- 
fendant requested  him  to  send  him  the  note- 
and  mortgage,  so  be  might  by  foreclosing  it 
compel  the  mortgagor  to  pay  bim  a  debt  be 
owed  him.  and  said  tliat  he  should  lose  nothing 
upon  it,  and  he  would  assure  the  plainliff 
the  payment  of  the  whole  of  It,  and  be  after- 
wards erased  the  Imlorsements  of  payments 
upon  it,  and  procured  a  decree  for  the  whole 
amount  due  upon  it,  without  the  plaint's- 
knowledge,  then  the  defendant  Is  estopped 
from  denying  the  transaction  was  a  purchase 
of  the  note  and  mortgage  by  him,  and  he 
would  beHable  to  Uie  pUintlff."  TbedilA- 
culty  in  snstalntng  this  part  of  the  diarge  is 
that  there  is  no  count  In  the  dedaratiim. 
whinh  alleges  a  sale  of  the  note  and  mortgage - 
to  the  ctefendant.  and  there  was  no  testimony 
to  support  such  charge.  The  nearest  proof 
of  a  sale  is  that  at  one  time  the  defendant 
proposed  to  buy  the  note  and  mortttage.  and 
give  his  own  note  therefor,  and  pUdntifl  re- 
fused to  sdl,  and  at  a  later  date  the  plaintiff 
oflCend  to  sell  to  defendant*  and  ba  rafnsed 
to  buy. 

The  court  f  nrtber  instructed  the  jury  that, 
if  they  found  for  the  plaintiff  under  the  above 
InstriicUon,  Uiey  should  Bnd  damages  for  tlie 
amount  of  <800,  and  intxreai  at  7  per  cent, 
from  January  I,  1885;  that  the  interest 
would  be  •230.22,— making  in  all  •1,030.22. 
The  jury  returned  a  verdict  for  •1,030.22. 
He  further  instructed  the  jury,  as  requested 
by  the  plaintiff,  as  follows:  "(2)  If  the  Jury 
ftnd  that  Che  defendant  bought  timber  and- 
lumlwr  of  the  mortgagor,  (that  is,  Merrill,) 
and  In  consideration  of  the  same  agreed  with 
him  to  pay  for  the  same  by  payment  of  bis- 
(Merrill's)  debt  to  Perkins  uptm  this  nota- 
and  mortgage,  sucta.jjrouise  was  an  origlnsl- 
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promise  of  hla  own  to  pay  lits  own  debt,  and 
Ib  not  within  the  statute  of  frauds,  and  the 
plaintiff  could  sue  upon  it,  even  if  lie  was 
not  prlTjto  the  contract  between  Merrill  and 
Bersbej.  (3)  Bearing  upon  the  question 
whether  the  defendant  assumed  the  payment 
of  the  Merrill  debt  to  piaintft,  or  substituted 
himself  instead  of  Merrill  ther^or,  the  jury 
may  consider  the  facts  that  the  defendant 

gromised  plaintiff  that  If  lie  would  furnish 
Im  money  to  loan  he  would  be  surety  to  him 
for  the  amount  so  loaned ;  that.  If  he  would 
let  him  have  the  note  and  mortgage  to  fore- 
close for  his  own  purposes,  that  nothing  was 
due  upon  it;  that  he  asked  for  an  assignment 
of  the  decree  to  himself;  that  he  agreed  to 
pay  any  deficiency  after  the  sale;  that  be 
obtntned  from  the  plnintifl  an  agreement  to 
receive  a  less  rate  of  interest,  without  the  ro- 
quest  and  knowledge  of  the  mortgl^^r;  that 
be  offered  to  give  the  plaintiff  his  note  for 
the  whole  amount;  and  that  he  promised  his 
attorney  to,  pay  the  whole  debt,— if  you  find 
these  facts  are  satisfactorily  proven  to  you 
by  a  preponderance  of  evidence,  you  may 
consider  them  in  determining  the  question. 
The  fourth  I  decline  to  give.  (5)  If  the  jury 
find  that  Hershey  received  timber  and  lum- 
ber of  Merrill,  and  you  And  It  was  inti>nded 
by  both  Merrill  and  defendant  to  be  used  by 
the  defendant  himself,  or  to  be  sold  by  bim, 
uid  the  value  of  that  used  and  the  proceeds 
of  that  sold  were  to  be  applied  upon  the  mort- 
gage debt  of  Merrill  to  Perkins  by  Hershey, 
then  tha  plaintiff  would  be  entitled  to  a  ver- 
dict in  this  case  for  the  amount  in  value  of 
the  lumber  you  may  so  find  he  received,  wiih 
intamt  at  wven  per  cent,  from  the  time  of 
thedeUTei7<rf  the  lumber  to  him."  We  have 
ahready  said  ttiat  tliare  eouki  be  no  liability 
based  npon  what  tranaplred  between  defend- 
«it  and  Merrill,  arising  out  of  Uie  lumber 
traniactioiw  and  hence  the  instructions  given 
above  wen  erroneoua.  Tbe  Judgment  must 
be  reveraedf  and  a  new  trial  granted. 

Sherwood,  0.  J.,  ud  Oahpbblx.,  J.,  oon> 
eurredwithC^i[PLiN.J.  Mosasand  L(we, 
JJ^  conconed  In  the  reauU. 


Barhsb  0.  FsBT  et  aL 
(Suprtm*  Court  <t/  incMgian.  Nov.  8, 188S.) 

PmOMlSSOHT  NOTBS— AonOITS— BUBDBV  OV  PrOOP. 

1.  In  an  action  on  a  promissory  note  naysble  to 
an  aocommodation  indoraer,  and  glvM  >y  btm  to 
plaintiff  as  Mcnrlty  for  a  loan,  where  the  Issue  la 
whether  the  note  belonged  to  plaintiff  personally, 
er  to  a  corporation  of  which  be  was  the  secre- 
tary, and  wnose  funds  were  alleged  to  have  been 
loaned,  and  where  the  testimony  tends  to  show 
that  it  belonged  to  the  corporation,  It  Is  proper  to 
charge  that  the  bnrden  is  on  plaintiff  to  prove  his 
ownership. 

8.  la  soeh  ease,  the  nef^eet  of  the  omirt  to  in- 
struct the  jury  as  to  the  law  of  ownership,  or  as  to 
what  facts  would  constitute  ownership,  Is  not  er- 
ror. 

Bhawood,  O.  J.,  and  Campbsll,  J.,  dissenting. 
Error  to  circuit  court,  Qratiot  county. 
Action  brought  on  a  promissory  note  bgr 
T.43N.w.na21— 65 


Theodore  S.  Barnes  against  Kosciusko  F. 
Feet  and  Daniel  C.  Johnson.  Judgment  for 
deFendants.   Plaintiff  brings  error. 

B.  i6  B.  L,  Waibridge,  {GeorgB  Jf.  Bunt- 
inffton,  of  counsel,)  for  appellant. 

Morse,.  J.  Plaintiff  sued  defendants  In 
the  circuit  court  for  the  county  of  Gratiot 
upon  the  following  promissory  note:  "tl^OOO. 
Ithaca.  Mich..  July  10. 188a  One  year  after 
date,  for  value  received,  I  promise  to  pay  to 
the  order  of  B.  A.  Veet  one  thousand  doUnrs, 
at  the  banking  office  of  St«el,  Turck  &  Co., 
Ithaca,  Mich.,  with  Interest  at  8  per  cent. 
K.  P.  Feet.  D.  C.  Johnson."  Indorsed  on 
back:  "B.  A.  Feet."  The  defense  on  the 
trial  of  the  case  was  substantially  as  follows: 
At  the  time  the  note  In  suit  was  made  K.  P. 
Feet  WHS  president,  and  Barnes  the  secretary 
and  treasurer,  of  a  mutual  life  insurance  »r 
company,  doing  business  at  Ithaca,  and 
known  as  "The  Michigan  State  Mutual  Be- 
lief Association."  Feet  wanted  to  borrow 
some  money  of  Barnes,  who  said  he  had  nooe- 
of  his  own,  but  that  he  had  some  belonging- 
to  the  company  which  Feet  might  have.  The- 
note  In  question  was  executed,  and  the  money 
was  drawn  therefrom— from  the  company^ 
funds — and  the  note  handed  over  to  Barue0> 
as  secretary  of  the  company;  that  the  not» 
was  the  property  of  the  insurance  company; 
that  the  old  company  was.  after  the  noie  was 
given,  merged  in  a  new  company,  known  as 
the  **Peninsular  State  Mutual  Bene&t  Asso- 
ciation." Peetalso  claimed  thathe  had  paid 
the  note,  not  by  money,  but  in  services  for 
ttie  company,  for  payment  of  which  service 
Barnes  said  to  him  he  should  consider  the 
note  paid.  The  court,  however,  did  not  sub- 
mit this  defense  tothe  Jury,  Barnes  claimed 
the  money  was  hla  own,  and  that  the  note 
had  not  been  paid.  Ui>on  tids  issue  the  case 
went  to  the  jury,  who  returned  •  vwdlct  in 
favor  of  the  defendants.  The  record,  as  pre- 
sented to  ns,  is  very  unsatisfactory,  and  tbe 
claims  of  both  parUes  not  made  as  clear  by 
the  testimony  aa  It  seema  they  ought  to  have 
been.  Several  objections  were  urged  agai^ 
the  rulings  of  the  court  during  tbe  trlid,  and 
his  charge  to  the  Jury. 

It  is  assigned  aa  error  that  the  court  im- 
properly instructed  the  Jury  that  there  was 
but  a  single  question  in  the  case, — to-wit, 
whether  the  note  in  question,  at  the  com- 
mencement of  the  suit,  belonged  to  the  plain- 
tiff or  the  insurance  company, — without  also 
Instructing  them  in  relation  to  the  rules  of 
law  lity  wliicb  such  ownership  could  be  deter- 
mined by  them  upon  t^e  evldenoe  before 
them;  and  in  also  diarging  Uiat,  should  they 
find  that  the  note  belonged  to  the  insurance 
company  at  the  commencement  of  suit,  tbe 
defendants  were  entitled  to  n  verdli^  and 
that  the  burden  of  proof  to  show  ownership 
was  on  the  plaintiff.  The  plaintiffs  counaei 
in  this  court  do  not  point  out  the  rules  of  law 
applicable  to  the  facts  in  the  case  which  thoy 
desired  the  court  below  to  specify  as  govern- 
ing such  facta;  nor  was  the  trial  court  in- 
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formed  by  the  plaintiff's  requests,  or  in  any 
other  way,  of  the  instractions  desired  In  this 
respect.  It  was  a  question  of  fact.  It  seems 
to  me,  to  be  determined  by  the  jury,  whether 
the  money  loaned  to  Peet,  whicli  formed  the 
consideration  of  this  note,  belonged  to  plain- 
tiff or  the  insurnnce  company.  If  It  belonged 
to  plaintiff,  that  settled  the  question  in  his 
favor.  If  It  belonged  to  the  Insurance  com- 
pany, and  was  so  treated  by  the  parties  to  the 
Instrument,  and  Barnes  had  not  acquired  the 
title  to  the  note  after  its  inception,  and  be- 
fore suit,  he  conld  not  recover  npon  It,  There 
was  no  testimony  in  the  case  tendlngtosliow 
that  Barnes  afterwards  acquired  any  other  or 
better  title  to  the  note  than  lie  had  when  he 
paidthemoney toPeetandreceivedlt.  There- 
fore the  only  question  to  be  determined  was, 
to  whom  did  the  note  belong  when  it  was 
passed  to  Barnes, — to  him  or  to  the  insurance 
company?  And  whoever  owned  it  at  that 
ttoie  owned  It  when  the  suit  was  commenced. 

1  think  a  jury  could  determine  this  Issue  of 
fact  without  any  special  Instructions  from  the 
court  as  to  the  law  of  ownership,  or  as  to 
what  facts  would  constitute  an  ownership 
either  In  Barnes  or  the  Insnrance  company. 
The  court  correctly  charged  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff.  It 
la  true  the  possession  of  the  note,  unex- 
plained, was  presumptive  evidence  of  owner- 
ship, and  sufficient;  but  when  evidence  was 
Introduced  tending  to  show  that  the  note  be- 
longed to  the  insurance  company,  and  It  was 
conceded,  as  It  must  have  been  upon  Barnes' 
own  testimony,  that  he  was  secretary  and 
treasurer  of  the  insurance  company,  and  the 
person  In  whose  possession  the  note  would 
lawfully  and  naturally  be  as  the  property  of 
the  Insurance  company,  then  there  remained 
no  presumption  in  plaintiff's  favor  on  account 
of  such  possession,  and  the  burden  was  upon 
him  to  show  that  he  was  the  owner  at  the 
note.  Bank  v.  Seyroonr,  64  Mich.  59,  31  N. 
W.  Bep.  140. 

I  find  no  evidence  in  the  case,  or  any  claim 
upon  the  part  of  the  plaintiff,  that  he  was 
An  indorsee  in  the  sense  as  indicated  in  the 
opinion  of  Mr.  Justice  Caupbell.  K.  P. 
Beet  was  the  maker  of  this  note.  Johnson 
was  an  accommodation  maker,  and  B.  A. 
Peet  was  an  accommodation  indorser.  The 
note  was  not  taken  by  Barnes  as  Indorsee  in 
Ihe  usual  course  of  business  in  the  purchase 
■ot  commercial  paper.  It  was  delivered  to 
blm  at  its  inceptloni  as  secarlty  for  the  loan 
made  by  him.  The  question  at  Issue  was.  did 
be  make  this  loan  for  himself  or  for  the  in- 
-surance  company,  and  did  he  take  the  note 
as  bis  property  or  as  the  property  of  the  com- 
pany, of  whidi  he  was  an  officer  and  agent? 
There  was  no  obstacle  in  the  way  of  this 
-qnestion  being  litigated  In  this  suit  any  more 
-than  there  would  be  in  case  a  thief  shonld  at- 
tempt to  sue  the  maker  npon  the  note  which 
in  had  stolen.  Barnes  was  the  first  and  only 
bolder  of  this  note,  and  the  quesUon  was,  for 
vhcHB  did  he  hold  it, — himself  or  the  Insure 
anee  company?  This  could  be  litigated  intba 


present  suit.  HlUman  T.Sehwenk,  68Hleh. 
293,  297.  301.  86  K.  W.  Bep.  77.  670,  also  40 
N.  W.  Rep.  924. 

I  am  unable  to  And  any  errors  in  the  pro- 
ceedings in  the  court  beWw.  The  Jadgment 
sbonid  be  and  Is  affinned,  with  costs. 

Crakfun  and  Ixnce,  JJ..  ooneumd  wtth 

MOBSB,  J. 

Sherwood,  G.  J.,  {diftmting.)  This  case 
Is  an  action  of  aaaumptit  to  reoover  the 
amount  due  upon  a  promissory  note  made  by 
the  defendants,  and  reading  as  follows: 
"91.000.  Ithaca,  Mich.,  July  13. 1883.  One 
year  after  date,  for  value  received,  we  prom- 
ise to  pay  to  the  order  <tt  B.  A.  Peet  one 
thonsand  dollars,  at  the  banking  office  of 
Steel.  TuTCk  &  Co.,  Ithaca.  Mich.,  with  In- 
terest  at  8  per  cent.  [Signed}  K.  P.  Pbbt. 
D.  C.  Johnson."  Indorsed  on  the  back  is. 
"B.  A.  Pbbt.'*  The  declaration  is  upon  the 
common  counts,  with  notloe  that  the  note 
would  be  given  In  evidence  under  the  same. 
Plea  was  general  Issue.  The  facts,  as  nar- 
rated in  the  brief  of  counsel  for  plaintlfl,  with 
a  few  exceptions,  are  sobstanttally  correct, 
and  are  sufficient  for  the  review  asked  for  la 
this  court.  They  are  as  follows:  In  April. 
1882,  the  plaintiff  in  error  and  defendant 
Kosciusko  P.  Peet.  with  one  or  two  others, 
oi^anized  under  the  laws  of  this  state  a  co- 
operative or  mutual  life  insurance  company, 
doing  business  at  Ithaca,  Mich.,  under  the 
name  and  style  of  "  The  Michigan  State  Mutual 
Belief  Association. "  That  Koaeiuskp  P.  Peet 
was  Its  president,  B.  A.  Pe^  its  treasurer, 
and  said  Theodore  S.  Barnes  Its  secretary 
and  general  manager,  having  the  custody  and 
control  of  the  funds  of  said  company;  and 
that  said  company  ceased  to  do  business  in 
October,  1883.  That  as  Its  general  manager 
and  secretary  the  said  plaintiff  conducted  the 
business  of  the  company,  established  agen- 
cies, collected  assessments,  and  paid  out  the 
same,  Including  the  expenses  of  the  oompany, 
and  had  the  control  and  management  of  said 
company,  and  all  this  with  the  consent  and 
occasional  assistance  of  defendant  Kosciusko 
P.  Feet,  though  said  Peet  gave  but  liUle,  it 
any,  personal  assistance,  other  than  to  sign 
policies  and  paying  the  expense  of  recording 
the  articles  of  assodation  at  Lansing.  That 
not  only  did  plaintiff  act  as  seoretazy  and 
general  manager,  but  that  be  also  performed 
the  duties  of  the  treasurer  of  said  oompaoy, 
with  the  knowledge  and  concurrence  <A  said 
treasurer  and  the  company;  tba  saM  treas- 
urer^eot.  B.  A.  Peet,  being  unable  to  act  at 
all  times  as  such,  by  reason  of  his  residing 
upon  his  farm  in  Lafayette  township,  soma 
eight  miles  from  Ithaca,  and  had  never  acted 
as  treasurer.  No  questton  la  made  but  that 
all  the  boslnesB  of  the  company  was  faith- 
fully and  honestly  conducted  by  the  plaintiff 
In  eveiT'  particular.  That  nothing  Mppem 
upon  the  record  to  the  contrary.  That  some 
time  in  July,  1883,  the  defendants  applied  to 
the  plaintiff  for  a  loan  of  81,000,  to  use  in 
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tbe  building  ot «  UvBry  barn  at  Ithaca.  That 
•aid  amoant  was  actually  paid  by  the  plain- 
tiff to  the  detendHDta.  and  tiie  note  in  ques- 
tion was  execsted  by  the  defendants  and  de> 
Uvend  to  the  payee,  B.  A.  Feet,  and  by  him 
ittdoned  with  his  aignatuie  in  Uuik,  and  de- 
livered to  tbe  phdntiff,  who  has  been  the 
bolder  of  the  note  ever  ainee.  There  la  some 
evidence  in  the  record  tending  to  Bh9W  that 
Mr.  Barnes  used  ttie  eompany^a  money,  or 
some  part  of  it,  to  make  tbe  loan;  tliat  he 
had  aot  sufficient  means  of  his  own  to  make 
the  loan;  and  Uiat  he  stated  at  tbe  time  that 
he  was  going  to  use  tbe  company's  money. 
This,  however,  is  all  denied  by  plaintifT,  and 
tbe  evidence  on  his  part  tended  to  show  that 
he  did  have  means  of  his  own,  and  sufficient 
to  make  the  loan.  Tliat  be  used  bis  own  In- 
dividual funds  to  make  tbe  same.  That  at 
all  events,  If  he  used  any  of  the  company's 
money,  it  was  along  with  his  own  means, 
and  hts  own  means  at  least  used  In  part. 
The  evidence  also  tended  to  show,  and  it  was 
undisputed,  that  tbe  company  did  not  and 
could  not  have  had  #1,000  at  the  date  of  the 
note.  The  record  further  shows  that  said 
company,  soon  after  the  date  of  tbe  note, 
eeased  to  do  business,  and  went  out  of  exist- 
ence.. That  in  October,  1883,  another  asso- 
ciation was  organized,  with  the  same  officers 
of  tbe  former  company,  and  known  as  the 
"Feninsular  State  Mutual  BeneHt  Associa- 
tion," and  being  the  same  referred  to  above. 

Under  the  issue  as  the  cause  was  Qnally 
■nbmitted  to  tbe  jury  under  tbe  charge  of 
the  court,  but  a  single  question  was  left  for 
them  to  pass  upon,  which  waa,  whether  the 
insurance  company  or  tbe  plalntilt  waa  the 
owner  of  tlie  note  when  this  suit  was  brought. 
The  j  ury  found  for  the  defendants,  and  plain- 
tiff  appeals. 

The  Qrst  five  assignments  of  error  relate 
to  tbe  testimony  offered  tending  to  prove  the 
ownership  of  tbe  note,  and  we  think  none 
of  the  exceptions  are  well  taken  upon  this 
subject.  The  court  charged  the  jury,  in  sub- 
stance, that  if  the  jury  fonnd  that  at  the  time 
of  tbe  commencement- of  the  suit  the  note  in 
question  belonged  to  the  insurance  company, 
plaintiff  could  not  recover.  We  see  no  fault 
in  this  charge.  It  was  not  pretended  upon 
the  trial  by  the  plaintiff  that  he  held  the  note 
in  any  other  capacity  than  owner,  and  as  such 
owner  be  brought  suit  to  recover  the  amount 
due  thereon.  Tbe  court  allowed  five  assign- 
ments of  error  to  the  cbargo,  and  in  omitting 
to  charge  to  be  filed  in  addition  to  those  orig- 
inally mi^e.  They  are  as  follows:  "(I)  The 
court  erred  in  instructing  tbe  jury  that  there 
was  but  a  single  question  in  the  case,  viz.; 
whether  the  note  in  question,  at  the  com- 
mencement of  suit,  belonged  to  the  plaintiff 
or  to  tbe  insurance  company.  The  court 
erred  in  instructing  the  jury  that  the  only 
question  for  them  was  whether  the  plaintiff 
or  tbe  insurance  company  owned  the  note  at 
the  time  of  the  couamencement  of  suit,  with- 
out also  instructing  tbem  in  relation  to  the 
rules  of  law  bj  which  such  ownership  could 


be  determined  by  them  upon  tbe  evidence  be- 
fore them.  (2)  The  court  erred  in  leaving 
the  Jury  to  pass  upon  the  question  of  owner- 
ship of  the  note  in  question,  unaided  by  any 
1^1  Instructions  by  which  such  questions 
oould  be  properly  determined.  (3)  The  court 
erred  In  instructing  the  jury  that,  in  passing 
upon  the  question  of  the  ownership  of  the 
note,  the  burden  of  proof  was  upon  the  plain- 
tiff. (4)  The  court  erred  in  submitting  to 
tbe  jury  the  question  of  ownership  at  all,  as 
upon  the  undisputed  evidence  the  l^al  title 
to  the  note  was  shown  to  be  in  the  plaintiff. 
(5)  The  court  erred  In  submitting  to  the  jury 
the  question  of  ownership  at  all,  as  the  un- 
disputed evidence  showed  tbe  legal  title  of 
the  note  did  not  and  could  not  have  belonged 
to  the  insurance  company  at  the  commence- 
ment of  suit."  Tbe  case  is  not  changed  by 
filing  these  additional  assignments,  and  the 
party  cannot  be  prejudiced  by  them. 

The  two  defenses  set  up  under  the  theory 
of  the  defendants  vwe—Ftnt,  that  tbe  note 
beJonged  to  the  insurant  company,  and  there- 
fore the  plaintiff  could  not  recover;  and,  seo- 
ond,  that  if  the  suit  is  well  brought  in  the 
name  of  tbe  plaintiff,  no  recovery  can  be 
had  because  the  note  has  been  paid  in  serv- 
ices, and  which  were  accepted  and  acquiesced 
in  as  payment  by  the  president  of  the  Insur- 
ance company  and  its  secretary.  The  court 
charged  that  there  was  not  sufficient  evidence 
of  payment,  and  the  case  was  submitted  upon 
the  question  of  ownerslUp  alone.  The  court 
held  that  it  required  some  action  to  be  taken 
upon  the  plaintifiTs  account  by  the  board  of 
directors  of  the  insurance  company  before 
tbe  account  could  be  regarded  as  settled  and 
received  as  payment.  In  this  we  think  tbe 
court  was  correct;  but  what  is  complained  of 
most  seriously  by  the  plaintiff  is  that  the 
court  did  not  give  the  jury  such  instructions 
as  to  the  ownership,  and  what  was  necessary 
to  establish  it,  or  what  they  might  take  into 
consideration  in  passing  upon  the  question, 
as  the  circumstances  of  the  case  required, 
and  such  as  was  essential  to  protect  plain- 
tiff's rights;  that  the  court  told  the  jury  the 
plaintiff  took  upon  himself  the  burden  of 
proof  in  the  case,  and  that  be  would  have  to 
establish  his  case  by  a  preponderance  of  the 
evidence,  without  stating  in  what  that  evi- 
dence might  consist.  For  instance,  nowhere 
in  the  charge  is  anything  said  as  to  what 
were  the  legal  presumptions  arising  from 
plaintiff's  legal  possession  of  the  note,  nor  as 
to  what  would  constitute  prima  facie  evi- 
dence of  ownership  In  the  plaintiff  of  the 
note.  We  think  that  as  much  as  this  should 
have  been  done  by  the  court  in  aiding  the 
jury  in  the  dtschargeof  theirduty  under  the  is- 
sue; that  so  much,  at  least,  waa  necessary  for 
the  court  to  have  said  to  the  jury  in  giving 
them  the  law  applicable  to  the  facts  in  tbe 
case  as  they  appeared  in  the  testimony;  and 
its  omission  cannot  be  excused  from  the  fact 
that  plaintiff's  counsel  did  not  call  special  at- 
tention of  the  court  to  tbe  subject  at  the 
tlma.  Gonnael  and  parties  have  the  right  to 
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relj  npon  the  court  for  the  discharge  of  such 
elementary  duty  in  charging  the  jury,  with- 
out any  such  special  request:  and  when  the 
court  omits  to  do  this,  and  a  party's  rights 
have  been  prejudiced  by  the  otniasion,  or  it 
cannot  be  certainly  determined  that  they 
have  not  been  so  prejudiced,  it  must  be  re- 
garded as  errur;  and  we  think  that  was  pre- 
cisely this  case,  and  that  the  verdict  must  be 
set  aside  for  tliat  reason,  and  a  new  trial 
granted. 

Campbell,  J.  I  concur  in  rerersal,  he- 
cause  I  think  thnt  there  Is  nothing  to  indicate 
that  it  was  supposed  any  one  but  Barnes 
loaned  on  the  note,  and  if  it  was  delivered  to 
him,  US  I  think  it  clearly  was,  as  indorsee, 
his  liability  to  any  one  else  for  money  due 
could  not  change  such  person  or  corporation 
into  a  contracting  party,  or  malte  any  but 
himself  the  holder.  The  persons  liable  on  the 
note  could  only  be  reached  by  any  creditor  of 
Barnes  by  garniahee  process  or  some  similar 
means.  But  such  creditor,  who  never  held 
the  paper,  and  for  whom  there  was  no  un- 
derstanding it  should  be  held,  coold  not  be- 
come in  law  entitled  to  be  regarded  as  holder 
by  any  such  legal  fiction  u  WM  allowed  in 
this  case. 


Cox  «.  Chxstbb. 
(Supreme  Court  of  Michigan.  Nor.  8, 1889.) 
BIFI.BVXX  —  Oi.TTUa  DlSTRUHZD  DucAea-Ffeu- 

An  action  of  replevin  in  the  general  form  is 
the  proper  remedy  for  the  recovery  of  possession 
of  cattle  dUtral&ed  damaffe-feasanl^  where  def  eod- 
BDt  has  Dot  acted  in  good  faith  io  making  tbe  dis- 
traint, but  hat  himself  given  opportanlty  for  the 
teeepass  by  bis  Adlare  to  build  his  portioaof  a  line 
fence  aooordlng  to  agreement  with  plalntUL 

Error  to  elrcnlt  court.  Washtenaw  ooanlj; 
E.  D.  KxNNB,  Judge. 

Action  of  replevin  In  the  ordinary  form, 
brought  by  Daniel  Cox  to  recover  possession 
of  certain  cattle  belonging  to  plaintiff,  and 
distrained  by  defendant,  Frederick  Chester. 
Jadgment  for  defendant.  FUtlntiff  brings 
error. 

Samwi  W,  SurrougJut  for  appellant.  /. 
WiOard  SahHtt»  for  appellee. 

Chamfxiv,  J.  The  plaintiff  brought  suit 
In  replevin.  In  the  ordinary  form,  to  lecover 
possession  of  certain  cattle  belonging  to  the 
plaintiff.  The  defendant  pleaded  the  general 
issue,  and  set  up  "that  the  plaintiff's  cattle 
broke  in  said  drfendant^s  inclosed  lot,  and 
damaged  said  defendant's  crops  to  the  amount 
of  twenty  dollars,  for  which  said  defendant 
asks  judgment  a^dnst  said  plaintiff,  togeth- 
er with  distraining  tees  and  coets  of  suit." 
The  plaintiff  recovered  before  the  Jnstice, 
and  defendant  appealed.  In  the  cdrcuit 
court  the  case  was  tried  before  a  jarj.  Up- 
on the  trial  the  plaintiff  introduced  testimony 
tending  to  show  that  the  plaintiff  and  de- 
fendant were  owners  of  adjoining  premises, 
and  that  they  had  mutually  agreed  upon  a 


partition  of  the  line  fence  between  them,  and 
tiiat  each  agreed  to  build  his  share;  that 
plaintiff  went  on  and  bnllt  bis  share,  bntthe 
defendant  neglected  t<^  build  his,  and  there 
was  no  fence  upon  that  portion  which  he  had 
agreed  to  bnild;  that  a  few  rods  distant,  upon 
defendant's  land,  there  existed  an  old  fence, 
which  was  in  some  places  three  feetln  height, 
and  at  others  four  to  four  and  one-half  high; 
that  before  he  turned  his  cattle  into  his  lot 
he  informed  defendant  of  his  purpose;  that 
defendant  told  him  to  turn  them  in:  that 
plaintiff  told  him  that  his  fence  would  not 
stop  cattle,  and  he  said,  "Ton  turn  them  in 
tliere,  and  it  will  be  all  right,  and  so  he 
turned  them  in;"  that  the  cattle  passed  npon 
defendant's  land,  where  he  had  neglected  to 
build  his  share  of  the  line  fence,  and  passed 
over  the  old  fence  Ufton  defendant's  land, 
where  defendant  found  them,  and  Impounded 
them  in  his  cow-yarda.  and  gave  plaintiff 
notice,  and  requested  him  to  come  and  pay 
damages  and  get  the  cattle.  Tbe  testimony 
as  to  the  agreement  to  partition  and  to 
build  the  line  fence,  and  his  consent  that 
plaintiff  might  put  his  cattle  in  the  field, 
was  denied  by  defendant.  The  court  submit- 
ted questions  to  the  jnry  to  find  specially 
upon,  which,  with  their  answers,  were  as  fol- 
lows: "First.  Do  tbe  lands  of  defendant 
Join  Immediately  on  the  lands  from  which 
tbe  cattle  came?  Aruvw.  Yes.  Saeond. 
Did  the  pliUntiff  erect  his  part  of  the  line 
fence  as  agreed?  A.  Yea.  Third.  Was 
there  an  agreement  between  the  plaintiff  and 
defendant  to  build  a  line  fence?  A.  Yes. 
Fourth.  Has  defendant,  Chester,  made  his 
line  fence,  and  Is  there  a  line  feme  on  the 
part  of  defendant^"  The  jury  answered: 
"No."  '*F^h.  Did  the  catUe  get  over 
south  and  east  of  the  board  fence,  and  over 
the  old  rail  fence,  if  they  got  over  at  all?  A, 
Yes.  Did  the  defendant,  Chester.  a<^oally 
find  plaintiff's  cattle  on  his  (defendant's) 
land  doing  damage,  and  shut  them  up  in  bis 
yard,  and  notify  plaintiff  that  he  held  them 
for  the  damage  they  had  done?  A,  Yes; 
but  we  believe  the  eatUe  got  into  said  Ches- 
ter's lot  by  reason  of  his  failure  to  butld  a 
line  fence  as  agreed,  and  we  therefore  find  for 
the  plaintiff,  and  assess  bis  damagea  at  six 
cents.**  The  Juiycame  Into  court,  and  re- 
turned a  general  verdict  for  plaintiff,  which 
was  entoed  In  due  fwm.  npon  which  Judg- 
ment in  ftivor  of  the  plaintiff  and  a^nst 
the  defendant  was  rendered  on  Uay  10, 1889. 
On  tbe  18th  ot  May  the  defttidant  moved  to 
set  aside  the  Judgment,  and  that  a  new  Judg- 
ment be  enterM  in  bis  favor,  upon  the 
ground  that  the  special  findings  were  incon- 
sistent with  the  general  verdict  of  the  Jury. 
After  argument  and  conslderatlmi,  the  ooort 
set  aside  the  Judgment,  and  rendned  one  In 
ftivor  of  tlie  defendant  for  costs.  He  bssss 
his  action  upon  thelastfinding  ot  fact  1^  tbe 
Jury,  and  upon  the  theory  Uiat  the  plalnUlE 
had  mistaken  his  remedy;  that.  Instead  of 
bringing  the  ordinary  action  ot  replevin,  be 
should  nave  brought  It  under  chapter  289. 
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How.  St.,  relative  to  distraining  and  replevy- 
ing beasts;  in  support  of  which  be  cites  the 
foUowing  cases:  (^mpau  v.  Konan,  89  Mich. 
362;  Marx  t.  Woodruff.  60  Mich.  361,  15  N. 
W.  Bep.  510,  and  51  Mich.  606, 17  N.  W.  Rep. 
76. 

In  reviewing  this  action  of  the  circuit 
judge,  it  is  proper  to  call  attention  to  the 
charge  of  the  circuit  judge  to  the  jury,  and 
the  bearing  of  the  general  verdict  rendered 
under  such  charge.  The  learned  judge  ex- 
plained to  the  jury  that  there  were  two 
forms  of  replevin, — one  what  la  known  as 
the  "general  form;  the  other  a  "special 
form,"  where  defendant  has  distrained  ani- 
nnils  doing  damages  upon  his  premises.  And 
he  charged  that  where  animaU  are  distrained 
for  doing  damage,  and  the  plaintiff  wishes  to 
obtain  his  property  by  an  action  of  replevin, 
he  must  plant  his  action  on  this  special  or 
particular  form  of  replevin,  and  if  be  fails 
to  do  so  he  mistakes  Jiis  remedy,  and  must 
fail  in  his  action.  And  he  said  to  the  jury: 
"In  this  case  Mr.  Chester  claims  to  have 
taken  these  animals  while  they  were  tres- 
passing upon  his  premises,  and  to  have  shut 
them  up,  and  notified  the  owner,  claiming 
damages.  Now,  gentlemen  of  the  jury,  U 
yon  find  from  the  evidence  that  it  be  a  mat- 
ter of  fact*  then  I  charge  you  that  the  plain- 
tiff In  this  case  has  mistaken  his  remedy,  and 
I  give  yon  this  question  of  fact  for  you  to 
determine,  about  which,  perhaps,  there  is 
not  any  serious  controversy,  and  yet  there 
may  be;  it  Is  for  yon  to  say.  If  you  find 
from  tlie  evidence  in  this  case  that  the  de- 
fendant. Chester,  actually  found  plaintiff's 
cattle  in  his  field  doing  damage,  and  that 
thereupon  defendant,  In  good  faith.  Look  the 
eatlla  and  shut  them  up  in  his  yard,  and  no- 
tified the  owners  thereof,  and  claimed  dam- 
age for  the  trespass  th^  bad  committed, 
then  your  verdict  ahonld  be  tor  tbo  defend- 
ant. Of  coarse.  If  yon  sliould  find  the  other 
way,  your  verdict  should  be  forttie plaintiff." 
He  also  Instructed  the  jury  as  follows:  "If 
the  jury  believe  fnmi  Daniel  Cok'b  testimony 
that  there  was  an  agiement  bdween  him, 
acting  for  Charles  Cox.  and  the  defendant,  to 
build  the  line  fence,  and  Uiat  Cdx  did  build 
bis  part  as  wreed,  and  the  cattle  got  over 
the  rail  fence  ten  rods  south  and  east  of  the 
new  boardfenoe,  then  defendant  hadnoright 
to  shnt  the  cattle  up,  and  plaintiff  is  entitled 
to  recover  in  this  action."  Under  these  In- 
structions, the  jury  returned  a  general  ver- 
dict for  the  plaintiff.  That  the  defendant 
found  the  ctUitle  upon  his  premises  doing 
damages,  that  be  sbat  them  np,  and  notified 
tlie  plaintiff,  and  claimed  damages  for  the 
damage  done,  are  facts  found  by  the  special 
verdict,  and  must  be  taken  as  established. 
But  the  court  submitted  to  the  jury  an  addi- 
tional fact,  not  in  conflict  with  the  special 
verdict,  but  which  lay  at  the  foundation  of 
the  defendant's  right  to  distrain  the  animals 
at  all:  and  that  was  the  question  of  his  good 
faith  in  shutting  tiiem  up  and  claiming  dam- 
ages, la  finding  a  general  verdict  for  the 


plaintiff,  under  the  charge,  the  jury  must 
have  found  that  the  defendant  did  not  act  in 
good  faith  in  distraining  the  cattle.  If  the 
jury  found  from  the  testimony  that  there 
was  an  agreement  as  to  the  division  and 
building  of  the  line  fence,  and  plaintiff  built 
his,  and  defendant  did  not,  and  if  he  was  in- 
formed by  plaintiff  that  he  desired  to  turn 
his  cattle  into  his  own  field,  and  expressed  an 
opinion  that  the  old  fence  mentioned  in  the 
testimony  was  insufficient  to  keep  them  from 
getting  into  defendant's  field,  and  defendant 
told  him  to  turn  them  in,  and  it  would  be  all 
right,  and  the  plaintiff,  acting  upon  this  in- 
terview, did  put  bis  cattle  in  his  own  field, 
the  Jury  would  be  justified  in  finding  that 
the  cattle  entered  upon  defendant's  premises 
with  his  consent,  and  that  he  had  waived  in 
advance  any  daim  that  the  cattle  in  thus  en- 
tering his  field  committed  a  trespasa;  and 
they  would  be  also  justified  in  finding  from 
such  testimony  that  the  defendant  did  not 
act  in  good  faith  in  distraining  the  cattle.  In 
Campau  v.  Konan  it  was  said:  **WheTe  the 
defendant  has  In  good  faith  taken  the  cattle 
damage-feasant,  then,  if  the  owner  desires  to 
bring  replevin  to  test  the  legality  thereof,  be 
must  prooeed  under  chapter  214." 

Tl>e  general  verdict  was  consistent  with 
the  Judge's  charge  upon  the  question  of  good 
faith,  and  the  special  findings  nowhere  con- 
travene the  general  v«dict  in  this  respect. 
The  statute  rehitive  to  distraining  and  re- 
plevying beasts  was  Intended  to  provide  a 
summary  remedy  for  any  person  injured  la 
his  land  by  certain  enumerated  beasts  tres- 
passing thereon.  Section 8358 enacts:  "When 
any  person  Is  injured  In  his  land  by  sheep, 
swine,  horses,  asses,  mules,  goats,  or  neat 
cattle,  he  may  recover  fais  damages  *  *  * 
by  diBtraining  tbe  beasts  doing  the  damage, 
and  proceeding  therewith  as  hereini^r  di- 
rected; but  if  the  beasts  shall  have  been  law- 
fully on  the  adjoining  lands,  and  shall  have 
escaped  therefrom  in  consequence  ct  the 
neglect  of  the  person  who  has  suffered  the 
damage  to  maintain  his  part  of  the  division 
fenotiB.  the  owner  or  person  having  the  con- 
trol of  the  beasts  shall  not  be  liable  for  such 
danu^es."  This  statute  gives  a  remedy  by 
distress  against  the  owner  of  cattle  which 
are  committing  a  trespass.  But  no  person 
has  a  right  to  distrain  c^Ue  lawfully  upon 
adjoining  land  which  have  esci^Kd  there- 
from in  consequence  of  his  own  neglect  to 
maintain  his  part  of  the  divteion  fences. 
And  he  caunot  bf  distraining  in  such  case, 
and  claiming  damage  which  the  statute  says 
be  shall  not  recover,  or  the  owner  of  the  cat- 
tle be  liable  for,  drive  bis  neighbor  to  pro- 
ceed under  this  spedal  statute,  nor  can  he 
deprive  him  of  any.remedy  the  law  affords  to 
him  to  recover  property  wrongfully  taken 
and  detained.  Under  the  special  findings  in 
this  case,  the  defendant  liad  no  right  what- 
ever to  take  the  cattle  up,  and  wittibold  the 
possession  of  them  from  tbe  plaintitT;  and 
under  such  findings  of  fact  it  is  clear  that  he 
acted  la  bad  faith  In  distiulning  the  cattle. 
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It  follows  tliat  the  judgment  last  entered  hy 
the  circuit  judge  in  favor  of  the  defendant 
must  he  reversed,  set  aside,  and  held  for 
naught,  and  the  order  setti  ng  aside  the  original 
judgment  vacated,  and  the  judgment  as  orig- 
inally entered  will  stand  aa  the  judgment  in 
the  cause.  Plaintiff  will  recover  his  costs  in 
this  court.   The  otber  Justices  concurred. 


VmrsD  States  Elbotbio  Pirc-Alabx  Go. 

V.  CiTT  or  Bia  Bafids. 
{Supreme  Court  of  Michtgaru  Nor.  IB,  1889.) 

CONTBAOTS— PBBrOBJUHO. 

1.  Plaintiff  entered  into  oontraot  with  defend- 
ant to  famish  it  with  a  fire^larm  for  its  volunteer 
fire  departmect.  Plaintiff's  proposition,  which  was 
made  a  part  of  the  contract,  provided  that  plaintiff 
"agrees  to  do  all  of  the  above  work  and  oomplete 
the  contract  in  about  8u  days  from  the  date  of  the 
^nlne  of  the  contract,  and  your  honorable  body 
[the  city  council]  shall  thoroughly  test  the  work- 
iDff  of  the  same  within  80  days  after  the  oomple- 
tlOQ  of  said  work,  and,  if  found  to  be  satisfactory, 
and  aooording  to  contract,  accept  uid  p^  for  the 
same. "  The  written  contract  stipulated  aa  follows : 
"  Bald  first  party  to  have  80  days  after  the  contract 
is  oompleted  to  test  bell  and  working  apparatus, 
and,  in  case  same  is  satisfactory,  as  per  oontract, 
then  they  agree  to  pay,  ^  etc  Under  the  contract 
the  tone  of  the  bell  was  to  be  second  A  below  mid- 
dle C  on  the  organ.  The  tone  of  the  hell  furnished 
by  plaintiff  was  about  £  flat,  and  on  being  tested 
by  the  oounoU  was  rejected  as  not  aatluaotory. 
Held,  that  plalnUff  ooiud  not  recover  the  oontract 
price. 

a.  Defendant  did  not  waive  the  provision  of 
the  contract  as  to  the  tone  of  the  beU  oy  the  facts 
that  bells  of  the  weight  specified  In  the  contract 
are  not  manufactured  having  such  tone,  and  that 
when  the  chairman  of  the  oonncU  committee  was 
notified  of  that  fact  he  told  idiantlfl  to  do  the  best 
he  eould  with  tone  of  toe  hell,  aa  It  vras  not 
shown  that  ha  bad  uiy  authoritif  to  make  any 
dbaoges  in  the  contraotk 

Appeal  from  circuit  court,  Mecosta  count/. 

Action  of  aetumpait  brought  by  the  Unit- 
ed States  Electric  Fire-AIarm  Company  of 
Evart,  Mich.,  against  the  city  of  Big  Kapids. 
to  recover  the  price  of  an  electric  fire-alarm, 
put  up  by  the  plaintiff  for  the  defendant  un- 
der contract  Judgment  for  defendant,  and 
plaintiff  appeals. 

if.  Broum  and  Awtin  Serriokt  for  ap- 
pellant.  Frank  Dumon,  ton  appellee. 

Ghamflin,  J.  This  cause  was  tried  be- 
before  the  court  without  a  juiy,  who.  on  re- 
quest of  the  parties,  made  a  finding  of  facts 
and  law,  from  wlilch  it  appears  thut  the  city 
of  Big  Bapids  has  a  volunteer  fire  depart- 
ment consisting  of  six  fire  companies,  five 
hose  companies,  and  one  hook  and  ladder 
company,  and  the  firemen  who  compose  the 
various  companies  reside  within  a  radius  of 
three-fourths  of  a  roile  from  the  court-house 
in  satd  city.  On  the  6th  day  of  June,  1887, 
the  common  council  of  the  city  of  Big  Bapids 
appointed  a  committee  uf  five  members  of  the 
council  to  consider  the  various  propositions 
for  a  fire-alarm  submitted  to  it,  and  those 
which  should  be  submilted  to  them  there- 
after. On  the  24th  day  of  June.  IB87,  the 
United  States  Electric  Fire- Alarm  Com^iany 
of  Evart,  Mich.,  submitted  to  said  committee 


the  following  proposition  in  writing:  "Office 
of  United  States  Electric  Fire- Alarm  Co.  of 
Evart,  Michigan,  June  24th,  1887.  Alder- 
man Comstock,  Chairman  Flre-AIarm  Com- 
mittee, Big  Rapids.  Mich,— Dear  Sir:  In 
case  it  is  decided  to  use  the  court-house  tower 
instead  of  building  a  bell  tower,  we  will  fur- 
nish the  following  proposition  to  erect  a  large 
fire-alarm  bell,  tower  bell  striker,  alarm  cir- 
cuit, etc.,  as  follows:  One  3,000-pound  bell 
and  hangers,  one  medium  sized  tower  bell 
striker  for  electrically  striking  the  alarm  and 
location  of  fires  on  Vke  bell,  and  to  be  operat- 
ed and  controlled  from  the  water-worhs  pump 
house;  the  bell  and  striker  to  be  placed  in 
the  court-honse  tower,  and  one  manual  re- 
peater located  at  the  water^works  pnmp  honse 
for  automatically  operating  the  tower  bell 
striker,  and  capable  of  repeating  the  number 
of  any  one  of  thirty  different  fire-alarm  box- 
es, as  may  be  desired,  together  with  all  the 
poles,  wires,  insulators,  brackets,  battery, 
etc.,  necessary  for  constructing  line  and  elec- 
trical alarm  circuit,  connecting  repeater 
water-works  with  tower  bell  striker  in  the 
tower;  said  poles  to  be  good  sound  cedar,  of 
snfflcient  length  to  carry  the  line  over  all 
other  electrical  wires  now  erected;  the  line 
to  be  of  the  very  beat  quality  of  No.  12  gal- 
vanized tel^mph  wire,  well  insulated  on 
good  glass  Insulators,  secured  to  the  poles, 
and  all  joints  well  soldered;  also  all  Uie 
necessary  battery  and  minor  attachments  for 
the  successful  operation  of  Uiesam^— all  com- 
plete and  ready  for  service  for  the  sum  of 
$1,248.  It  being  Indefinite  as  to  the  actual 
weight  of  a  bell,  although  Intended  to  be  cast 
of  a  given  weight,  it  is  proposed  to  make  an 
addition  or  reduction  in  the  price  given  at  ttie 
rate  of  16}  cents  per  pound,  according  to  the 
variation  of  the  weight  of  the  bell  from  the 
proposed  weight.  The  company  agreM  to  do 
all  of  the  above  work,  and  comple^  the  con- 
tract in  about  thirty  days  from  the  date  ot 
signing  the  contract,  and  yoar  bonoraUe 
body  Bhnll  thoroughly  test  the  working  of  the 
same  witliln  thirty  days  after  the  completion 
of  said  work,  and  if  found  to  be  satisfactory, 
and  according  to  contract,  accept  and  pay  for 
same.  In  case  the  manual  repeater  la  left 
from  the  list  of  apparatus  and  a  signal 
used,  the  above  figures  will  be  reduced  to 
$1,148.  It  is  further  proposed  that  in  case  a 
2,500-pound  bell  is  used  the  above  figure 
will  be  reduced  to  $1,063.  The  bell  foundry 
guaranty  all  bells,  and  we  guaranty  all  of 
our  machinery  as  to  perfection  of  operation, 
and  against  breakage  caused  by  flaws  or  dfH 
fects  in  castings.  All  of  which  is  respect- 
fully submitted.  United  States  Elhotrio 
Firb-Alahm  Co.,  S.  A.  Chase.  Sec'y.*  Al- 
derman Comstock,  one  of  the  committee, 
afterwards  reported  to  a  meeting  of  the  com- 
mon council  on  July  5.  1887.  that  the  com- 
mittee had  negotiated  for  a  fire-alarm  with  a 
3,000-pound  bell,  and  asked  the  council  to 
settle  on  some  location  for  It  to  be  placed. 
Such  report  was  received  and  the  committee 
discbai-ged,  and  the  following  record  thereof 
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waa  entered  opon  the  joaroal  of  tbe  common 
council.  to*wit:  "Alderman  ComBtock.  chair- 
man of  the  special  committee,  appointed  to 
purchase  a  flra-alarm,  reported  that  the7  had 
negotiated  for  an  alarm  with  a  S.OOO-pound 
belt  and  asked  the  coancil  to  settle  upon  a 
location  for  it  to  be  placed.  Beport accepted, 
and  committee  discharged. " 

On  the  23d  of  July,  1887.  the  city  of  Big 
Bapids  entered  into  a  contract  in  writing 
with  the  plaintiff  in  this  suit,  which  said 
contract  was  signed  hy  the  mayor  in  behalf 
of  the  city,  and  by  the  United  States  Electric 
Fire-AIarm  Comptiny,  by  S.  A.  Chase.  Us 
secretary.  The  aforesaid  proposition  made 
by  the  United  States  Electric  Fire-Alarm 
Company  was  attached  to  said  written  con- 
tract, and  became  and  was  a  part  thereof, 
and  in  addition  thereto  the  contract  con- 
tained the  following,  that  is  to  say:  "It  is 
hereby  agreed  between  the  city  of  Big  Bapids 
of  the  one  part,  and  the  United  States  Elec- 
tric Fire-Alarm  Company  of  the  other  part, 
as  follows:  The  said  second  party  hereby 
agrees  to  pat  in  a  Ore-alarm  bell  in  court- 
house tower,  to  do  all  work  and  furnish  all 
material  and  things  used  In  connection 
therewith,  as  specliied  in  specifications  here- 
to attached,  consisting  of  four  sheets;  and 
same  are  declared  to  be  and  are  a  part  of  this 
contract.  Said  second  party  agrees  to  set 
poles  at  such  distance  apart  as  to  support 
wire  in  a  good  and  substantial  manner,  and 
to  set  same  of  sufficient  depth  to  stand  in 
proper  manner;  poles  to  be  set  in  streets  and 
alleys  to  points  hereinafter  named  at  inter- 
section of  Grand  Traverse  and  Warren  av- 
enue, unless  permission  Is  granted  to  set 
them  on  private  property,  or  to  cross  same 
with  wire.  One  pole  to  be  set  at  intersec- 
tion of  Grand  Traverse  street  with  Warren 
avenue;  thence  along  Warren  avenue  to 
Hemlock  street;  thence  along  Hemlock  street 
to  Biver  street;  thence  along  Hiver  street  to 
Maple  street;  thence  across  Maple  street  to 
alley  between  Stewart  and  Ives  avenue; 
thence  southerly  along  to  Elm  street;  thence 
to  courb^lionse  tower.  All  work  to  be  done 
Id  a  good  and  workman-like  manner,  and 
work  done  and  contract  to  be  performed 
within  forty  days  from  tlie  date  hereof.  The 
tone  of  bell  to  be  second  A  below  middle  C 
on  the  organ.  Said  first  party  to  have  thirty 
days  after  contract  Is  completed  to  test  b^ 
and  working  apparatus,  and,  in  case  same  is 
satisfactory  as  per  contract,  then  they  agree 
to  pay  said  second  party  the  sum  of  twelve 
hundred  and  forty-eight  dollars  tberefor,  or 
as  per  specificatioiw  aa  to  weight.  Ac  Said 
first  party  agrees  to  furnish  and  put  in  ceil- 
ing and  floor  in  tower."  In  pursuance  of 
saU  contract  plaintift  put  in  for  the  defend- 
ant a  fire-alarm,  including  a  bell  weighing 
8,206  pounds,  and  the  total  amount  of  the 
platutifTs  demand  against  the  city  for  the 
flr&alarm  system,  including  the  bell,  Is 
294.99.  The  bell  was  put  in  the  court-house 
tower,  and  the  tons  of  the  bell  is  about  £ 
flat.   On  September  24,  1887,  philntifl  noti- 


fied the  common  council  that  the  system  put 
in  by  it  was  complete,  and  requested  the 
council  to  fix  a  time  when  they  would  test 
the  same,  and  the  council  fixed  the  1st  day 
of  October.  1887.  at  9:30  o'clock  a.  u.,  as 
the  time  when  such  test  would  be  made. 
The  common  council  assembled  accordingly 
for  the  purpose  of  testing  the  fire-alarm,  and 
the  plaintiff,  by  its  secretary.  S.  A.  Chase, 
made  a  thorough  test  of  the  working  of  said 
fire-alarm  system,  and  the  tone  and  volume 
of  sound  of  said  fire-alarm  bell  then  in  the 
cour^bouse  tower.  Tlie  members  of  the 
council  also  tested  the  tone  and  volume  of 
ttie  bell  from  the  different  fire-alarm  boxes. 
Another  test  of  the  fire-alarm  was  afterwards 
made  in  the  night-time,  by  turning  in  an 
alarm  from  one  of  the  boxes,  said  council  be- 
ing then  in  session  in  their  council  chamber, 
and  listening  thereto.  A  still  farther  test 
was  made  on  the  9th  of  October.  1887.  it  be- 
ing on  the  occasion  of  a  fire  in  the  city.  On 
the  10th  of  October.  1887.  the  conncil  con- 
sidered the  question  whether  the  said  fire- 
alarm  system  and  said  fire-alarm  bell  were 
satisfactory  to  said  common  council,  and 
whether  said  common  council  should  accept 
and  pay  for  the  same,  and  took  action  there* 
on.  and  then  and  there  considered  that  said 
fire-alarm  system  and  bell  were  not  satisfac- 
tory to  said  common  council,  and  they  re- 
fused to  accept  the  same,  or  any  part  there* 
of.  for  and  in  behalf  of  the  city,  and  tliey 
then  and  there  caused  a  record  of  their  deter- 
mination to  not  accept  tlie  same,  and  di- 
rected the  recorder  of  the  city  to  notify  the 
plaintiff  of  such  action.  The  recorder  sent 
to  the  plaintiff  by  mail  the  notice  following: 
"Big  Bapids,  October  13,  1887.  Electric 
Fire-Alarm  Co..  Erart.  Mich. — Gentlemen: 
At  a  meeting  of  the  common  council  last 
Monday  night  tliey  rejected  the  fire-alarm 
bell  as  not  satisfactory.  Yours,  etc.,  S.  A. 
Stahbatjoh,  Becorder, "  The  notice  was  r^ 
ceived  by  the  secretary  of  the  company  on 
the  15th  of  October,  1887.  at  Evart.  Mich. 
During  the  same  month  the  common  council 
adopted  the  following  resolution:  "Whereas, 
the  city  of  Big  Bapids  has  made  a  contract 
with  tlie  Electric  Fire-Alarm  Company  of 
Evart,  Michigan,  the  oondltlon  of  such  con- 
tract tteing  that  said  fire-alai  m  company  fur- 
nish a  bell  weighing  8,000  pounds,  and  all 
apparatus  for  striking  the  same,  material  and 
work  to  be  satisfactory  to  the  city:  therefore, 
resolved  by  the  common  oouncil  of  the  city 
of  Big  Bapids  that  the  tests  ot  the  same  have 
not  been  sittisfactory;  and  it  is  further  re- 
solved that  we  do  not  accept  the  same,  as  it 
Is  not  satisfactory  according  to  contract." 
The  common  council  of  the  city  has  never  in 
fact  accepted  said  fire-alarm  system,  and  said 
fire-alarm  bell  which  is  a  part  thereof,  and 
the  city  has  not  used  the  same  for  suy  pur- 
pose whatever. 

The  fire-alarm  bell  is  not  suitable  for  the 
purpose  of  a  fire-alarm  for  the  reason  that 
lt»  tone  and  volume  of  sound  is  such  that 
said  bell  cannot  be  heud  easily  by  the  flr»- 
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men  when  wHhiD  their  bouses  or  places  of 
business,  or  when  engaged  in  Baytbing  de- 
manding their  nttention  In  any  part  of  the 
city.  The  court  further  found  that  the  bell 
pub  up  bj  the  plaintiff  was  the  exact  kind  of 
a  bell  contracted  for  hj  the  defendant,  ex- 
cept as  to  the  tone  thereof;  tliat  the  fire- 
alarm  system  furnished  by  the  plaintiff  for 
the  defendant,  and  all  woric  done  by  it  In 
putting  up  said  fire-alarm  system,  and  the 
materials  furnished  therefor,  were  furnished 
and  done  in  accordance  with  the  terms  of 
said  agreement,  except  the  tone  of  the  bell, 
which  was  about  E  flat,  instead  of  second  A 
below  the  middle  C  on  the  organ;  that-de* 
fendant  never  objected  to  the  bell  on  account 
of  the  difference  in  tone;  that  the  bell  was 
properly  manufactured,  was  of  the  best  bell 
metal,  had  been  properly  tested  by  competent 
experts  before  it  was  put  up  by  the  plaintiff, 
and  was  in  every  respect  a  first-class  bell; 
that  bells  of  the  weight  of  the  one  in  ques- 
tion are  not  luanufaclured  of  the  tone  men- 
tioned in  said  agreement,  but  neither  one  of 
the  parties  knew  this  fact  at  tlie  time  said 
agreement  was  made.  As  soon  as  the  plain- 
tiff  found  it  out  he  notified  said  C.  W.  Corn- 
stock,  who  was  the  chairman  of  the  commit* 
tee  on  water-works  ot  the  common  council, 
which  said  committee  had  in  charge  ttie  mat- 
ter of  said  flre-alHTm  system,  and  who,  upon 
receiving  said  notice,  nutiHed  the  plaintiff  to 
do  the  best  it  could  in  regard  to  the  tone  of 
the  bell,  which  It  did.  The  circuit  Judge 
also  found  that  the  common  conncil,  acting 
in  good  faith,  made  a  thorough  and  fair  test 
of  the  working  of  said  fire-alarm,  and  that 
they  refused  to  accept  the  same  'n  behalf  of 
the  city  in  good  faith,  and  for  the  reason  that 
the  same  was  not  suited  to  tlie  needs  of  the 
ofty,  and  was  of  no  practicid  utility  as  a  fire- 
alarm.  He  also  found  that  the  agreement 
above  set  out  was  the  only  agreement  be- 
tween  the  parties  in  respect  to  the  premises. 
As  a  conclusion  of  law  he  found  that  the 
plaintiff  had  not  made  out  by  its  proofs  such 
a  case  as  would  entitle  it  to  a  judgment  In 
any  amount  whatever  against  the  defendant. 

The  plaintiff  failed  to  show  a  snbstantial 
compliance  with  that  portion  of  the  contract 
which  stipulated  that  the  tone  of  the  bell 
should  be  second  A  below  middle  C  on  the 
organ.  We  do  not  think  that  the  defendant 
waived  this  provision  of  the  agreement  by 
the  fact  that  bells  of  3,000  pounds*  weight  are 
not  manufactured  having  such  tone,  and  that 
Mr.  Comstock,  when  not! fieduf  that  fact,  told 
plaintifT  to  do  tlio  best  he  couid  with  regard 
to  the  tone  of  the  bell.  The  fact  is  not  found 
that  Mr.  Comstock  had  any  authority  to  make 
any  changes  in  the  contract,  and  the  records 
of  the  proceedings  show  that  when  the  com- 
mittee repoited  the  proposition  made  by  plain- 
tiff to  the  common  council  they  were  dis- 
charged. 

Counsel  for  plaintiff  makes  no  claim  in  this 
ease  under  the  common  counts  in  eummpHt. 
He  chiims  to  recover  upon  the  sole  ground 
that  the  difference  In  the  tooeof  the  bell  was 


waived,  and  in  all  other  respects  plaintiff  baa 
fully  performed  Its  contract,  and  the  defend- 
ant has  refused  to  accept  and  pay  the  contract 
price.  While  admitting  that  the  rights  of  the 
parties  depend  upon  the  oonstruction  of  the 
contract,  he  insists  that  the  defendant  did 
not  have  the  arbitrary  power  to  refuse  to  ac- 
cept the  work  done,  and  materials  furnished, 
notwithstanding  the  plaintiff  had  performed 
in  every  particular;  that,  it  the  plalntiS 
performed  the  agreement  on  Its  part,  the  de- 
fendant was  bound  to  accept  and  pay.  H* 
admits  that  the  defendant  had  the  light  to 
test  the  property  for  the  purpose  of  ucertaio- 
ing  whether  it  was  according  to  contract,  and 
if  it  was  they  were  bound  to  be  satisBed,  and 
were  legally  liable  to  pay  the  contract  price. 
The  particular  clauses  of  the  contract  to  tw 
constmed  read  as  follows:  **The  company 
agrees  to  do  all  of  the  above  work  and  com- 
plete the  contract  in  about  thirty  days  from 
the  date  of  signing  the  contract,  and  your 
honorable  body  shall  thoroughly  test  the 
working  of  the  same  within  thirty  days  after 
the  completion  of  said  work,  and,  if  found  to 
be  satisfactory,  and  according  to  contract, 
accept  and  pay  for  the  same."  This  lan- 
guage is  contained  in  the  written  proposition 
made  by  the  plaintiff  to  defendant.  The  writ- 
ten contract  executed  by  the  parties  con- 
tained this  clause,  namely:  **Said  Qrst  party 
to  have  thirty  days  after  contract  is  complet- 
ed to  test  bell  and  working  apparatus,  and  fn 
case  same  Is  satisfactory,  as  per  oontnct, 
then  they  agree  to  pay,"  etc.  The  proposi- 
tion of  the  plaintiff  was  attached  to  and  made 
a  part  of  the  contract  between  the  parties, 
and  consequently  these  clauses  must  be  con- 
strued together.  The  language  employed  by 
the  plaintiff  in  making  the  propwltion  clear- 
ly indicates  that  the  council  was  not  obliged 
to  accept  unless  the  work  was  done  according 
to  contract,  and  was  also  satisfactory,  and 
this  is  a  reasonable  construction  of  the  con- 
tract. The  council  were  acting  in  a  repre- 
sentative capacity,  and  In  the  interest  of  the 
public.  This  contract  involved  a  change  In 
their  system,  and  was  to  them  in  the  nature 
of  an  experiment.  What  they  required  was 
efficiency  In  the  system  which  they  were 
about  to  adopt,  which,  while  it  might  oper- 
ate well  under  a  paid  Qre  department,  should 
be  adapted  to  the  workings  of  a  volunteer  fire 
department,  the  members  of  which  are  In 
general  following  their  usual  avocations,  and 
volunteer  their  services  upon  an  alarm  of 
fire.  It  would  appear  that  the  alarm  should 
be  such  that  the  members  would  hear  it  while 
about  their  business  In  their  shops  and  count- 
ing rooms,  as  well  as  when  In  their  houses  at 
night.  The  council  had  a  right,  not  only  to 
test  the  workings  of  the  system  to  ascertain 
whether  it  was  according  to  contract,  but 
to  satisfy  themselves  if  the  system  furnished 
an  alarm  sufficient  for  the  purpose  for  which 
they  designed  to  employ  it.  The  clause  last 
cited  from  the  written  contract  does  not 
change  the  import  of  the  clause  above  quoted 
from  the  plaintiff's  prc^rasitiun.   Tbqy  must 
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be  oomtraed  together,  and  the  reasonable 
construction  of  tbem  ia  that  the  dty  of  Big 
Bapids  was  not  obliged  to  accept  and  pay  for 
the  Ore^larm  furnished  by  the  pliUnuff,  en- 
less  it  was  satisfactory  to  its  common  conn- 
dl  when  tested.  Machine  Co.  t.  Smith.  50 
Alich.  565,  15  N.  Rep.  906:  MHCtiine 
Works  T.  Lowell,  62  Hich.  546,  29  K.  W. 
Bep.  105;  Manufacturing  Co.  t.  Ellis,  68 
Mich.  101,  85  N.  W.  Bep.  841. 

The  jndguent  of  the  drcnit  court  la  af> 
llnnfld.  The  other  jnstloes  conenrred. 


LeATON  «.  MUBPHT  €t  oZ. 
(Supreme  C<nt/rt  of  Michigan.   Not.  16, 1889.) 
Taxatiok— Sals  vox  Noh-Pathbxt. 
Defendant,  a  townsUp  treamrar,  we3&  two 
horses  belonging  to  plaintin,  by  vlrtae  of  a  war^ 
nmt  anoexed  to  the  tax-roll  of  Us  towasbip.  Tbe 
bones  were  sold  ttwether,  sDd  bid  In  by  oefend- 
aat*s  brother  for  ioe  amoiiDt  ot  the  tax.  Tbe 
bones  were  not  a  matched  team,  nor  did  it  appear 
that  it  was  better  for  tbe  interest  of  tbe  parues  to 
atH  tbem  together,  and  from  an  appraisal  It  ap- 
peared that  either  of  tbe  home  was  worth  more 
than  tbe  amount  of  the  tax.   Held,  that  defendant 
should  have  sold  the  horses  separately,  and  bis 
failure  to  do  bo  made  the  sale  Tola. 

Appeal  from  clrcait  court,  Isabella  county. 
F,  C.  WaUinuUm,  for  appeUaDt.  Wheaton 
A  Waik9r,  tot  appellees. 

Long,  J.  Beplevin  was  brought  to  recover 
possession  of  two  horses,  which  had  been 
sold  by  the  treasurer  of  the  township  of 
Deerfield.  Isabelln  county,  by  virtue  of  a  waiv 
rant  annexed  to  the  tax-roll  of  that  township 
for  the  year  1887.  Tbe  proceedings  under 
tlie  writ  of  replevin  are  not  questioned,  and 
whatever  irregularities  may  have  existed  in 
the  tax-roU  need  not  be  discussed.  It  ap- 
pears that  one  George  Murphy  was  treas- 
urer of  the  township  during  the  year  1887, 
and  having  the  tax-roll  in  his  possession, 
with  the  warrant  annexed,  went  to  the  prem- 
ises where  these  horses  were  kept,  levied  up- 
on and  advertised  them  for  stUe  for  the  pay- 
ment of  a  tax  assessed  against  Brown  A 
Leaton  for  that  year.  The  horses  were  kept 
at  the  farm  of  Brown  &  Leaton  until  the  day 
of  sale.  On  that  day  the  treasurer,  Mr. 
George  Murphy,  accompanied  by  his  brother, 
Joseph  Murphy,  one  of  the  defendants  In 
this  case,  weut  to  the  place  of  sale.  It  ap- 
pears that  uo  other  bidders  were  present,  ex- 
cept Joseph  Murphy,  though  the  treasurer 
says  he  stopped  along  the  way,  and  attempted 
to  get  other  bidders  to  go  out.  It  is  also 
duiiued  that  a  man  by  niime  of  Harrington 
was  there  for  a  time,  but  that  the  tenant  of 
Brown  &  Leaton  there  on  the  farm  drove 
blm  away.  Mr.  Muiphy.  the  treasurer,  final- 
ly offered  the  two  horses  for  sale  together, 
and  bis  brother,  Joseph,  bid  ttiem  in  for  tbe 
amount  of  the  tax.  On  the  trial  of  the  case 
plaintiff's  counsel  requested  the  court  to 
cbaige  the  jury  "that  it  was  the  duty  of  the 
treasurer  to  have  sold  the  horses  separately, 
and  hl>  failure  to  do  so  makes  the  sale  void. 


and  plaintiff  la  entitled  to  a  verdict "  This 
Instruction  the  court  refused.  Tbe  Joty  re- 
turned a  verdict  in  favor  <^  defendants. 

We  think  the  court  was  in  error.  Tlie 
treasurer  had  no  right  to  offer  and  sell  the 
horses  tocher.  It  is  not  contended  thag 
they  were  a  matched  team,  or  that  it  wa| 
better  for  the  interest  of  the  parties  to  sell 
them  together;  that  they  would  bring  a 
greater  price  in  that  manner  of  sale.  Neither 
is  any  showing  made  that  one  of  the  iiorses 
would  not  have  brought  the  amount  of  the 
tax.  On  the  other  hand,  it  appears  from  the 
appraisal,  ofade  under  the  writ  of  replevin, 
that  either  one  of  the  horses  was  worth  more 
than  the  amount  of  the  tax  d«nanded.  The 
treasurer  did  not  offer  tbem  separately,  but 
gives  as  a  reason  that  his  brother,  who  waa 
the  only  bidder  there,  would  not  bid  upon 
tliem  separately.  It  appears,  however,  that 
the  treasurer  and  his  brother  bad  talked  thia 
matter  over  before  reaching  the  place  of  sale, 
and  Joseph  stated  he  would  buy  the  team  for 
the  tax,  but  he  did  not  have  sufficient  mon<ty 
to  do  so.  The  treasurer,  therefore,  loaned 
him  the  money  to  make  the  purchase,  or  a 
portion  of  it.  Just  what  took  place  there  on 
that  day — the  offering  of  the  two  horses  to- 
gether, and  the  sale  togetlier  as  one  parcel- 
is  sufficient  to  show  the  danger  of  a  rule  per- 
mitting a  town  treasurer,  under  hie  warrant, 
to  sell  in  a  lump  for  the  payment  of  a  tax. 
The  same  rule  must  be  ap[died  to  such  sales 
as  to  judicial  sales.  The  court  was  in  error 
In  refusing  the  Instruction.  The  judgment 
of  the  court  below  must  be  reversed,  with 
costs,  and  new  trial  ordered.  The  other  ju»- 
tices  concurred. 


Melis  v.  Raob. 
(Supreme  Court  of  MifdUgan.  Nor.  168B.) 

MsOHUnCB'  Llliri — CONSnTDTIOVAI.  ZiAW. 

The  Michigan  meobanio's  lien  law  of  1887  is 
nnoonstitutionaL  Lumber  Co.  v.  Tnut  Co.,  ante. 
778,  followed. 

Error  to  circuit  court,  Kent  county;  J. 
Btrom  Judkiks,  Judge. 

Bmedley  <&  Irwin,  for  appellant  Nathan 
P.  AlUUt  tot  appelleei 

Gamfbiell,  J.  These  are  proceedings  un- 
der tbe  mechanic*e  lien  law  of  1887,  and  are 
brought  by  a  person  claiming  to  have  fur- 
nished mHterial  to  a  contractor,  for  the  pur- 
pose of  holding  the  land  built  on  for  payment. 
The  jury  found  against  the  plaintiff  on  tbe 
general  merits,  and  she  brings  error  on  rul- 
ings. It  has  already  been  held  in  Lumber 
Co.  V.  Trust  Co.,  ante,  778,  (decided  at  pres- 
ent term  of  tliis  court)  that  tlie  entire  law  of 
1887  is  void  on  constitutional  grounds,  and 
that  no  proceedings  can  be  had  under  it  for 
any  purpose,  but  that  such  valid  legislation, 
existing  previous  to  the  passage  of  the  law, 
remains  unchanged  by  it.  It  follows  tliat 
the  judgment  below  in  fiSTor  of  defendant 
should  be  affirmed,  with  costs.  Tbe  other 
justices  concurred. 
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Ttlbr  «.  Blodobtt  a  Datu  Luhbbb  Go. 
(Supreme  Court     Mi<^iigan.  Not.  16, 1888.) 

Loos  Aim  LoooiNa — ^Libh— Waitkr. 

Where  the  mlU-owner,  knowing  that  the 
Inmber  to  be  sawed  from  the  loss  has  oeen  sold, 
saws  them  aooordioR  to.  the  purchaser's  directions, 
separately  pile*  thelomber,  and  marks  it  with  his 
foiUals,  ana  acoepta  the  seUeT*a  note  for  the  price 
of  sawing,  be  thereby  w^ves  his  right  to  a  Uen 
on  the  lamber. 

Error  to  circuit  court.  MeDominee  countj; 
C.  B.  Grant,  Judge. 

Batoyer  A  Waite,  for  appellant.  B.  J. 
Brown,  for  appellee, 

liOMO*  J.  The  facts  in  this  case  are  stated 
In  the  ohargeof  the  court,  and  the  ruling  of 
the  court  upon  such  fiicta  raises  the  only 
question  for  consideration.  The  court 
charged  the  jury:  "This  is  an  action  of  re- 
plevin, brought  to  recover  the  possession  of 
manufactured  lumber  described  in  the  dec- 
laration. It  appears  from  the  evidence  in 
the  case  that  one  Baars,  Jr.,  was  the  owner 
of  a  large  lot  of  logs,  which  were  transpoi  t- 
ed  to  the  mill  belonging  to  the  defendant, 
the  DohertyA  Baars  Lumlwr  Company;  that 
the  Doheiiy  &  Baara  Lumber  Company 
agreed  to  saw  those  loge  up  into  lumber  fur 
BHars*  Jr.  It  appears,  furthermore,  that 
this  lumber  was  sold  by  Baars,  Jr.,  to  differ- 
ent parties;  among  them  was  tlie  plaintiff  In 
this  case.  It  appears  from  the  evidence — 
there  is  no  dispute  to  the  contrary — that  one 
Mr.  Smith,  the  witness  in  the  case,  made  the 
bargain  for  Mr.  Tyler  with  Baars,  Jr.,  for 
the  purchase  of  seven  hundred  thousand  feet 
of  this  lumber.  Mr.  Smith  remained  there 
to  see  that  the  lumber  was  sawed  according 
to  his  directions.  The  lumber  was  sawed. 
Was  piled  upon  the  dock  in  one  pUe,  evident- 
ly according  to  the  estimate  made  of  the 
amount.  It  was  marked  •  W.  W.  T./  the 
Initials  of  tlie  plaintiff  in  this  case.  This 
waadoneby  tbedefendant,  through  hisngent. 
Six  hundred  tbousnnd  feet  of  the  lumber  was 
shipped.  The  other  one  hundred  thousand 
feet  was  not  shipped,  but  waa  left  upon  the 
doclca.  It  remained  tliere  until  tlie  following 
spring.  Meanwhile  the  other  lumt>er  of 
Baars  had  been  sold  by  him  to  different  par- 
ties, and  had  all  been  taken  away  from  the 
possession  of  the  Dolierty  &  Baars  Lumber 
Co.  It  appears  that  Baars  did  not  pay  the 
total  amount  that  whs  due  for  sawing,  but 
that  at  the  end  of  the  season  there  was  due 
froin  him  to  the  defendant  something  over 
nine  hundred  dollars.  The  defendant  ro- 
fuaed,  upon  demand,  to  let  this  property  be 
taken  away,  upon  the  ground  that  it  had  a 
lien  upon  the  property  for  the  saw-bill  of 
that  season,  or  the  balance  due  upon  it,  and 
that  is  the  question  to  be  decided  In  this  case. 
It  is  in  my  judgment,  gentlemen,  simply  a 
qufstiun  of  law.  A  bill  was  rendered  by  the 
Doherty  &  Baars  Lumber  Company  to  thia 
J.  F.  Baars,  Jr..  dated  September  3, 1887. 
It  was  a  bill  for  the  sawing  for  that  season 
up  to  that  time.  Part  of  it,  evidently,  was 
according  to  the  exact  scale,  aa  the  lumber 


was  meMnred  when  shipped.  Tbo  balanea 
of  it  was  evidently  npon  its  face,  aoeonltBg 
to  the  mill  scale.  That  bill  shows  tiiat  it  was 
p^d  in  this  way:  Beceived  sixty-day  note 
for  amount,  $3,046.61.  wUch  was  Uia  bal- 
ance doe  upon  the  bill.  Now.  it  is  clear  that 
the  Doherty  Sc  Baars  Lumber  OtHnpany  kiMW 
that  this  lumber  belonged,  or  was  to  btfoag; 
to  the  plaintiff  in  this  case  when  it  was 
sawed.  It  was  piled  up  there  on  the  dock, 
with  his  mark  upon  It.  The  lai^er  portion 
of  it  had  been  shipped.  The  defendant  i  n  Ute 
case  then  sawed  up  the  balance  of  the  Baan 
logs,  and  allowed  all  the  rest  of  the  season*a 
cut  to  be  shipped,  without  enforcing  my 
lien  upon  the  lumber  so  manufactured,  and 
claims  the  right  to  hold  the  lumber  previous- 
ly manufactured  and  set  apart  there  as  Ty* 
ler'a  for  the  price  of  the  sawing  after  that 
time.  It  seems  to  me,  gentlemen,  clearlx 
that  this  is  not  the  law.  The  defendant  or 
anybody  sawing  logs  can  very  easily  arrange 
with  each  of  the  parties  to  whom  the  lumber 
is  shipped  or  sold  for  a  settlementof  the  lien: 
and  in  my  mind  it  would  be  unjust,  and  Is 
not  the  law,  that  after  this  lumlwr  had  been 
set  aside  tta  the  lumtwr  of  Tyler,  and  marked 
with  his  initials,  months  afterwards  this 
lumber  could  be  held  for  a  lien  for  the  prioe 
of  sawing  done  after  that  time.  Clearly, 
by  accepting  the  paper,  It  dischargee  the 
lien  upon  the  property.  In  my  judgment,  and 
when  a  bill  is  made  and  receipted  it  dia- 
charges  the  lien  upon  the  lumber  manufact- 
ured up  to  thiit  time.  This  is  not  a  case 
where,  as  between  the  owner  of  the  lumber 
and  the  mill-owner,  there  is  a  lien  upon  the 
whole  season's  cut;  but  it  Is  a  ease  where, 
with  the  knowledge  of  the  defendant,  tMa 
cut  has  been  divld^  up  into  separate  parcels, 
part  sold  to  one,  part  to  another.  And  I 
hold,  gentlemen,  that  the  defendant  in  the 
case  had  discharged  its  iien  uprni  this  lum- 
ber under  the  circumstances  of  this  case,  and 
charge  you  to  find  a  verdict  for  the  plaintiff, 
with  nominal  damages  of  sfx  oents.  Mr. 
Satnyer.  Before  the  Jury  render  their  verdict, 
I  think  the  court  misunderstood  or  did  not 
tf^e  notice  of  the  whole  eyidenoe,  and  I  wish 
to  call  the  court's  attention  to  it,  as  the  coort 
dwelt  upon  it  In  his  charge,  and  that  waa 
that  the  lumber  waa  marked  •  W.  W.  T.'  by 
defendant,  or  by  their  agent  under  their  in- 
structions. The  evidence  in  that  case  was. 
by  Mr.  Smith,  that  luml>er  is  so  marked. — la 
marked  for  different  parties, — for  the  pur- 
pose of  identification,  and  to  keep  it  separate 
from  lumber  sawed  for  other  parties, — other 
people's  lumber,  it  was  so  testified  by  Mr. 
Adams,  that  lumber  is  so  marked.  I  mere- 
ly call  the  court's  attention  to  it.  He  says 
directions  for  markingitare  given  sometimes 
before  it  is  sawed,  so  it  can  be  marked  for 
IdentiScation.  Court.  They  must  know,  of 
course,  that  that  lumber  is  intended  event- 
ually to  belong  to  the  party  for  whom  It  is 
marked.  Tlmt  being  the  case,  I  do  not  thiak 
it  is  the  law  that  a  mill-owner  can  let  fiveof 
these  parties,— supposing  Uiere  were  six  of 
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them, — let  five  take  the  lumber  marked,  and 
then  hold  a  lien  for  the  wboleon  the  balance. 
It  Is  very  easy  for  the  mill-owner  to  insist 
upon  his  lien  upon  all  thepartiefi,  under  those 
circumstances,  in  my  Judgment." 

The  only  errors  assigned  are  that  the  court 
erred  in  holding  that  the  defendant  dis- 
charged its  lien  under  the  circumstances, 
and  that  the  court  erred  In  admitting  in 
evidence  plaintiff's  Exhibits  A  and  B.  Ex- 
hibit A  is  A  statement  of  account  rendered 
by  defendant  to  J.  F.  Baars,  Jr..  showing 
a  balance  due  on  aaw-blll  of  $3,04^.61.  and 
receipt  for  Mr.  Baars*  note  at  60  days  for 
Buch  balance,  and  Exhibit  B,  a  letter  from 
the  attornevs  of  the  defendant  to  plaintiff, 
dated  JnlySO.  1888.  making  cUlm  to  hold  the 
unshipped  lumber  for  the  aaw-bill.  amount- 
ingto  9!^1.27.  with  Interest  from  October  I, 
1887.  There  was  no  error  in  admitting 
these  in  eridence,  and  the  eonrt  was  not  in 
error  in  holding  that,  under  the  facts  shown, 

glaintifl  was  entitled  to  a  Terdl<^.  The  lum- 
er  was  sawed  and  piled  out  in  a  separate 
pile  by  defendant  for  the  plaintiff,  and  marked 
by  d^endant  with  plaintiff's  Initials.  Plain- 
tiff paid  tn  full  for  the  lumber  to  Baars,  and 
it  appears  that  defendants  settled  with  Baars 
for  Uie  sav-blil  by  taking  his  n<^  tta  the 
balance.  If  the  defendant  had  a  lien  upon 
tbe  lamber  for  its  saw-bill,  It  mast  be  held 
to  have  waived  It,  by  piling  this  lumber 
apart,  marking  it  with  the  initials  of  the 
plaintiff,  and  taking  the  note  of  Baars  for 
their  bill.  Plaintiff  acted  in  good  faith  In 
tbe  purchase,  and  paid  in  full  fOr  the  lumber 
set  apart  for  him.  Under  these  circum- 
stances, it  cannot  be  held  that  defendant  had 
a  Hen  upon  this  portion  for  the  sawing  of  the 
whole  ctf  the  Ic^  put  into  the  mill  by  Baars. 
The  defendant  knew  of  and  assented  to  the  sale 
of  the  lumber  to  plaintiff  when  it  set  it  apart 
and  marked  it  to  liim.  It  was  expected  that 
it  would  all  he  shipped  in  the  fall  of  1887, 
and  no  objection  was  made  to  this  shipment. 
Fhtintiff  lost  no  rights  by  leaving  a  portion 
of  It  over  until  the  following  March,  and  It 
was  not  until  July  following  that  defendant 
claimed  any  Uen.  We  think  the  cironlt  court 
was  correct  In  the  charge  that  under  the  dr- 
cumstances  the  plaintiff  was  entitled  to  the 
lumber.  The  Judgment  must  be  affirmed, 
with  costs.   The  other  Jnsticesconcurred. 


Gau  MAHur*a  Co.  v.  Phillips. 
{Supreme  Court  of  MicMgait.  Nov.  16, 1889.) 
Chattel  Mustoaobs — RioaTa  ot  MoRTOieBs. 

Where  a  mortgagee  takes  the  mortgaisred 
goods  iDto  his  poMeuloD  after  default,  but  tenders 
them  back  to  the  mortgagor  upon  the  payment  of 
tbe  deht  by  the  latter,  tbe  mortgagor  uannot  iosUt 
apon  their  being  returned  to  biin.  He  must  take 
Vtkem  at  tbe  place  where  (he  nuwtgases  has  stored 
them  (or  safe-keeping. 

Error  to  circuit  court,  Berrien  county; 
TnoHAS  O'Haba,  Judge. 

Action  ai  replevin  by  the  Oale  Mannfact- 
nring  Company  against  Abram  I.  BUIlIpa. 


Judgment  tox  defendant,  and  plaintiff  brings 

error. 

Sdtoard  Baeonf  for  ^pdlant.   Olapp  4 
Bridgman,  for  appellee. 

LoNcr,  J.  This  action  of  replevin  was  tried 
In  the  Berrien  circuit  court  without  a  jury, 
and  the  court  made  tbe  following  finding  of  ' 
facts  and  conclusions  of  law:  "Defendant 
waa  the  owner  of  a  small  stock  of  wood  and 
iron  goods  in  the  village  of  Three  Oaks,  Ber- 
rien county,  Mich. ;  the  stock  consisting  prin- 
cipally of  agricultural  implem  Aits.  Being  in- 
debted to  the  plalntiCr  in  the  sum  of  8246.99, 
lie  executed  a  chattel  mortgage  on  lila  '  stock 
of  goods,  consisting  of  road  scrapers,  plows, 
spring-tooth  harrows,  pumps  and  tubing, 
bindertwine,  cultivators,  (one  and  two  horse,) 
2  Gale  hay-rakes,  Oale  sulky  harrows  and 
seeders,  all  plow  points  and  plow  repairs, 
stoves,  and  all  shelf  goods  and  grass  seed 
sowers,*  to  secure  the  payment  of  such  debt, 
with  interest  thereon  at  8  per  cent,  per  an- 
num.  This  mortgage  was  executed  on  the 
29th  day  of  September.  1887,  and  the  debt  se- 
cured by  it  waa  made  payable  on  or  before 
October  I,  1888.  About  the  time  it  became 
due,  Mr.  Gardner,  phdntllTs  attorney,  called 
upon  defendant,  and  demanded  either  tbe 
payment  of  the  mortgage  debt  or  additional 
seenrity  for  the  payment  thereof;  neither  of 
wliich  demands  the  defendant  could  comply 
with.  He,  however,  professed  a  willingness 
to  satisfy  the  plaintiff  within  a  reasonable 
time,  but  at  that  time  could  do  no  more  than 
to  renew  the  mortgage.  Mr.  Gardner  was 
not  authorized  to  aocept  these  terms,  and  so 
advised  defendant;  upon  which  Gardner 
turned  to  Albion,  head-quarters  of  plaintiff. 
Mr.  Botsford  was  then  sent  to  Three  Oaks  1^. 
plaintiff,  with  instrocNons  to  sue  out  a  writ 
of  replevin  In  case  of  failure  to  make  collec- 
tion of  the  debt,  or  to  procure  additional  se- 
curity for  its  payment.  Falling  to  either 
collect  or  to  oUatn  the  desired  security,  Bots- 
ford cansed  a  writ  of  replevin  to  issue  fi-om 
this  court  on  the  4th  day  of  October,  1888, 
which  writ,  and  theaflldavit  thereto  annexed, 
were  in  due  form,  and  in  each  of  whicli 
Abram  I.  Phillips  was  designated  as  defend- 
ant and  the  Gale  Manufacturing  Company  as 
plaintiff.  This  writ  commanded  the  sheriff 
to  take  Into  his  oostody.  not  only  the  goods 
described  in  the  mortgage,  but  *a]l  ^lods, 
stock,  and  merchandise  in  and  upon  said 
premises,  or  elsewhere  In  said  county,  be- 
longing to  said  stock.*  Botsford  had  been  in- 
structed by  the  plaintiff  to  place  the  writ  in 
tbe  hands  of  a  proper  officer  for  service;  but, 
instead  of  handing  It  to  the  sheriff,  he  direct- 
ed a  constable  of  Three  Oaks  to  seize  the 
goods,  he  (Botsford)  retaining  the  writ  in  his 
own  possession.  The  constable,  under  the 
direction  of  Botsford,  removed  all  of  d(H 
fendant^s  stock  from  the  latter's  store  to  a 
building  across  the  street,  owned  by  one  Gem- 
inder,  and  an  inventory  was  made  by  Bots- 
ford of  all  goods  so  removed  at  the  time  of 
their  removal,  viz.,  October  4  and  5,  1888. 
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The  key  of  the  Geminder  building  was  io  the 
possession  of  the  eonatahle;  and  from  the 
time  of  their  renioTal  the  defendant  had  noth- 
ing to  do  with  the  possession  of  such  goods, 
nor  had  he  consented  to  their  removal.  On 
October  5,  1888.  a  looselj^-drawn  paper  was 
executed  bj  the  plaintiff,  which  purported  to 
be  an  indenmity  bond,  running  to  the  con- 
stable; the  penal  sum  of  which  was  9200.  In 
this  alleged  bond  reference  was  made  to  a 
chattel  mortgaget  but  In  no  part  of  it  was 
reference  had  to  a  writ  of  replevin,  or  to  a 
suit  of  any  t<0m.  Upon  learning  of  Bots- 
ford^s  mistake  the  plaintiffs  attorney  im- 
mediately wrote  to  the  sheriff  of  this  county, 
requesting  him  to  go  to  Three  Oaks  without 
delay,  and  have  the  constable  formally  de- 
liver the  goods  back  to  the  defendant,  and 
then,  to  serve  the  writ  himself.  In  this  let- 
ter the  attorney  advised  the  sheriff  that  it 
was  not  necessary  that  the  goods  should  be 
taken  back  to  defendant's  store,  but  that  a 
formal  delivery,  as  above  indicated,  would  be 
sufSclenb  for  all  purposes.  Acting  upon  these 
instructions,  Mr.  Palmer,  a  deputy-sheriff  of 
this  county,  proceeded  to  Three  Oaks  on  Oc- 
tober 12,  1888;  saw  the  constable  and  Bots- 
ford,  and.  after  explaining  the  situation  to 
them,  waited  for  the  constable  to  make  the 
delivery  indicated.  Thereupon  the  constable 
did  offer  to  the  defendant  the  key  of  the  Ge- 
minder building;  but  defendant  refused  to 
take  it,  or  to  have  anyttiing  to  do  with  the 
goods  unless  they  were  returned  to  his  store. 
Tiie  constable  then  delivered  the  key  to  Mr. 
Palmer,  who  took  immediate  possession  of 
the  goods  by  virtue  of  the  writ  of  replevin, 
caused  an  inventory  and  appraisal  to  be  duly 
made,  and  on  the  same  day.  viz.,  October  12, 
1888,  a  bond  was  executed  and  delivered  to 
him,  whicli  was  intended  to  be  in  compliance 
with  section  8324  of  Howell's  Annotated  Statr 
utes.  This  bond  was  not  signed  by  the  plain- 
tiff, nor  any  one  in  its  belialf.  but  was  signed 
by  two  sureties.  In  form,  It  was  somewhat 
vague  and  uncertain,  and  the  )ienalty  named 
was  but  9600.  while  the  goods  bad  t>een  ap- 
praised at  9715.10.  Tills  bond  is  annexed  to 
the  return  made  by  the  deputy-sheriff,  and  Is 
on  file  among  the  papers  in  said  cause.  Mr. 
Palmer  then  turned  over  tlie  possession  of 
the  goods  to  plaintiff,  and  It  has  had  the  pos- 
session thereof  ever  since.  In  making  the 
inventory,  Mr.  Palmer  and  the  appraisers 
made  some  use  of  the  inventory  taken  by  Mr. 
Botsford;  but  such  was  done  only  to  expedite 
matters,  and  as  a  matter  of  convenience,  and 
no  appraisal  had  lieen  before  that  made  by 
the  persons  duly  chosen  by  tbedeputy-aberiCf. 
The  inventory  and  appraisal  so  duly  made  are 
annexed  to  the  return  of  tlie  deputy-sheriff 
filed  in  the  cause.  Some  time  after  the  serv- 
Ice  of  the  writ,  viz.,  October  30.  1888.  the 
deputy-sheriff  advertised  a  sale  of  the  goods 
replevied,  to  occur  on  November  5, 1888.  On 
the  day  set  for  tht-  sale  the  defendant  paid  to 
plaintiff  the  full  amount  of  the  mortgage 
debt,  together  with  costs,  and  also  the  sum 
ctf  S12,  which  had  been  previouslypaid  by  de- 


fendant on  the  mort^ga  debt,  bat  for  which 
the  plaintiff  had  failed  to  give  credit.  On 
November  5.  18^j8,  and  shortly  after  defend- 
ant had  paid  plaintiff  the  full  amount,  am 
aforesaid,  and  had  been  given  a  receipt  ther»> 
for,  plaintiff's  agent,  Mr.  Hill,  tendered  tb« 
defendant  the  immediate  possession  of  the 
goods  replevied,  as  they  stood  in  the  Gem- 
inder building;  but  defendant  refused  to 
avail  himself  of  such  offer.  The  goods  bar* 
never  been  sold  by  phiintifl*  nor  by  any  per^ 
son  acting  for  or  under  it. 

"At  the  time  of  the  seizure  of  defendant's 
goods,  several  articles  were  taken  by  the 
plaintiff  which  were  not  covered  by  tlie  mort- 
gago,  and  were  not  owned  by  the  defendant. 
On  these  goods,  which  bad  been  taken  by  the 
defendant  to  sell  on  commission,  the  lutter 
had  paid  freightage  and  cartage,  amounting 
to  $10.  The  plaintiff  has  satisfied  the  claims 
of  the  actual  owners  of  these  goods  for  such 
unlawful  seizure  and  detention  in  most  in- 
stances, hut  the  defendant  has  not  been  rft- 
imbursed  for  the  freightage  and  cartage  in- 
dicated. At  the  time  of  the  seizure  by  plain- 
tiff, namely,  October  4,  1888,  the  defendant 
could  have  bought  tn  the  wholesale  market 
goods  equally  as  good  as  these  taken  from 
him  for  6570,  which  amount  includes  freight- 
age, cartage,  and  other  expenses  incident  to 
the  puTclMse  and  transportation  of  goods 
bought  at  wholesale.  If  the  goods  taken 
from  him  bad  been  new,  and  in  perfect  con- 
dition, they  would  have  been  reasonably 
worth  $1,000  in  the  Three  Oaks  market  at 
the  time  of  seizure.  As  it  was.  they  were 
reasonably  worth  $746.90.  and  such  amount 
could  have  been  realized  within  a  reason- 
able time,  and  at  an  expense  not  to  exceed 
980.  In  fixing  these  amounts,  I  have  not 
estimated  the  value  of  the  Superior  Drill 
Company's  goods,  nor  of  those  owned  by  the 
Deering  and  McCorraick  people;  it  appearing 
evident  that  such  three  firms  have  l>een  paid 
by  the  plaintiff  for  all  losses  sustained,  and 
that  their  goods  have  been  returned  to  them 
by  the  plaintiff.  All  other  goods  replevied 
have  been  considered  in  arriving  at  the  val- 
ues aforesaid;  and.  after  taking  out  the  Su- 
perior Drill.  McCormick,  and  Deering  goods 
aforesaid,  the  balance  of  the  goods  replevied 
were  reasonably  worth  $746.90,  as  aforesaid. 

"From  the  foregoing  facts,  I  find  as  follows: 
The  seizure  by  Botsford  and  the  constable 
was  a  seizure  by  the  plaintiff.  The  goods 
were  replevied  by  plaiutifl,  and  the  bond  ex- 
ecuted and  delivered  to  the  deputy-aherifl 
was  soflBcient  for  the  purpose  of  the  proceed- 
ing. The  use  of  an  attachment  form,  and 
the  recitals  as  to  an  attachment  in  the  r^um 
of  thesheriff,  bearing  upon  oath  and  proceed- 
ings of  appraisers,  do  not  invalidate  the  pro- 
ceeding. The  appraisers  were  sworn  in  the 
replevin  suit,  and  in  no  other;  and  it  suffi- 
ciently appears  so  from  the  record.  It  was 
the  duty  of  the  sheriff  to  have  returned  the 
goods  to  the  defendant  upon  failure  of  tht 
plaintiff  to  execute  a  auffiuifUt  bond  within 
24  hours  after  seizure;  but  his  failure  to  d» 
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BO  cannot  release  the  plaintiff  In  this  proceed- 
ing. The  defendant  is  entitled  to  the  value 
of  the  property  taken,  (excppt  the  Deering, 
Superior  Drill,-  and  McCormick  goods,  afore- 
said,) notwithstanding  the  actiun  of  the  iher- 
Iff,  not  making  return  to  defendant  within 
24  hours.  The  defendant  1b  entitled  to  re- 
cover $746.90;  but,  under  all  the  circum- 
stances of  the  case,  there  will  be  no  allowance 
made  for  interest,  nor  for  anything  in  the 
nature  of  punitive  damagee;  nor  will  there 
be  any  allowance  for  any  moneys  ever  paid 
by  defendant  to  plaintiff.  The  defendant 
Is  entitled  to  the  further  sum  of  $10  for 
freightage  and  cartage  on  commission  goods, 
but  no  allowance  Is  made  for  income  pro- 
spectlve,  or  other  commissions.  The  plaintiff 
had  the  right  to  settle  with  other  firms  and 
individuals  whose  goods  were  taken  at  the 
time  it  seized  defendant's  stock,  namely,  the 
Superior  Drill,  McCormick.  and  Deering  peo- 
ple. The  defendant  is  not  liable  for  any  rent- 
al paid  to  Oeminder.  Let  Judgment  be  en- 
tered in  favor  of  the  defendant,  and  against 
the  plaintiff,  in  the  sum  of  $756.90,  and  costs 
at  tills  proceeding." 

At  the  commencement  of  this  suit,  the 
plaintiff  had  a  valid  Ciiuse  of  action  against 
the  defendant.  Judgment  whs  entered  in 
favor  of  defendant  for  the  value  of  the  prop- 
erty at  $746.90,  and  $10  damage  and  costs. 
Plaintiff  brings  error.  No  part  of  tb»  evi- 
dence is  returned. 

We  are  not  called  upon  to  consider  the  case, 
further  than  to  determine  whether  the  court 
was  in  error  in  its  conclusions  uf  law  based 
npiin  these  findings.  From  these  findings, 
only  one  question  is  presented  which  we  need 
consider.  It  appears  that  after  the  defend- 
ant paid  the  mortgage  plaintiff  tendertMl  the 
goods  back,  and  the  defendant  refused  to  ac- 
cept them.  Under  such  circumstances  the 
defendant,  upon  an  assessment  of  damages, 
bad  no  right  to  judgment  for  the  value  of  the 
property  taken,  nor  for  a  return.  The  plain- 
tiff came  lawfully  into  possession  under  its 
mortgage,  and  by  paying  the  mortgage  the 
defendant  cannot  tarn  the  plaintiff's  pos- 
Bcuion  of  tbe  goods  Into  a  wrongful  holding, 
■0  that  he  may  have  Judgment  ror  costs.  It 
was  and  Is  the  defendant's  right  to  have  his 
goods  batft  after,  pacing  his  mortgage,  but  he 
oould  not  insist  opon  their  being  returned  to 
his  stomhy  the  plaintiff.  He  must  take  them 
at  Ute  plaoe  where  the  plaintiff  had  stored 
them  tor  saf»>keepin|;  The  Jndpnent  of  the 
CDort  below  must  beset  aside.  Plaintiff  will 
zeoover  costs  of  both,  courts;  but  from  such 
ousts,  when  taxed,  defendant  will  be  permit- 
ted to  set  off  tbe  $10  found  his  diu  by  the 
ooort  below.  The  othw  Justloes  oonouried. 


Cmr  or  Qbanb  Rapids  v.  Pbrkins. 

(Supreme  Court  of  Michigan.  Nov.  15, 1S88.) 
£1minint  Domxjit— View  bt  Jubt. 
A.  How.  St  Mich.  p.  1296,  i  7,  relating  to  the 
eondeDuintios  of  land  tar  tbe  mipTOveineni  of  ol^ 
streets,  provldM  that  "the  jury  shall  hear  tbe 


§ roofs  and  allegations  of  the  pBrtles,  and,  If  m>  or> 
ered  by  tbe  court,  shall  go  to  the  place  of  tbe  In- 
tended Improvement,  *  •  *  and  examine  the 
premises. "  Tbe  aection  further  provldeB  that 
''they  sbaU  be  instructed  as  to  tbelr  duties  and  tbe 
law  of  the  case,  *  *  *  and  render  tbelr  verdict 
in  tbe  same  manner  as  In  tbe  trial  of  an  ordinary 
civil  case, "  etc  Held,  that  this  statute  does  not 
sQtborise  a  jury  in  ooodemaatlon  prooeedlnffa  to 
dlaregant  all  the  evideooe  Introduced,  and,  apon  a 
mere  view  of  the  premises,  llx  and  determine  tbe 
award  to  be  made. 

a.  Tbe  fact  ttiat  the  objection  to  tbe  obarge  of 
the  court,  and  tbe  exception  taken,  was  not  made 
hy  the  ooansrt  representing  ttie  appellwit,  does  not 
prevent  the  latter  &om  av^llnii  himaeU  of  It. 

Case  made  from  snperior  court  of  Grand 
Rapids;  Edwin  A.  Buklwoamb,  Judge. 

Taggard^  Woleott  A  Banson,  for  appellant. 
W.  W.  Taylor^  (/.  W.  Hanaom,  at  counsel,) 
for  appellee. 

Long,  J.  This  |nt)ceedlng  was  Instituted 
by  tbe  city  of  Grand  Rapids  under  Act  No. 
124,  Pub.  Laws  18S3,  (How.  St.  1295  et 
spq.)  It  was  brought  for  the  condemnation 
of  nine  parcels  of  hind  for  the  extension  and 
improvement  of  one  of  the  streets  of  the  city. 
The  cause  was  duly  brought  on  for  trial  be- 
fore a  jury,  proofs  were  Introduced  on  either 
side  of  the  controversy,  and  the  case  given  to 
the  jury  under  the  charge  of  thecourt.  After 
the  jury  had  been  in  deliberation  for  some 
time,  they  returned  into  court  and  asked  for 
further  Instructions,  and  tbe  following  pro- 
ceeilings  were  had:  ^  By  a  Juror  to  the  Court. 
I  am  instructed  by  this  jury  to  ask  yon  this 
question :  Can  we  award  below  tbeevidenoe 
or  above  It  on  any  one  pared?  Bj^  the  Court. 
No,  sir.  By  a  Juror.  That  Is  what  we 
wanted  to  know.  The  Court.  Tour  view  of 
the  premises  is  a  portion  of  the  evidence  in 
In  tbe  case.  Ifr.  2'inker.  1  don't  under* 
stand  they  can  take  their  judgment  opon  ttiat 
matter  outside  of  the  sworn  evidence  In  the 
case,  and  award  a  Judgment  below  or  above 
that  evidence;  that  is  my  view  of  the  matter. 
Mr.  Boruom,  (city  attorney.)  As  the  court 
says,  their  view  of  the  premises  is  a  portion 
of  tbe  evidence  In  the  case,  and  they  are  en- 
titled to  use  their  own  Judgment  in  conneo- 
tion  with  tbe  evidence  in  the  case,— it  may 
be  above  or  below.  The  Court.  That  is  all 
I  have  to  say.  You  cannot  award  a  greater 
amount  or  a  less  amount  than  tbe  evidence 
In  the  case  would  warrant.  Tour  view  of 
the  premises  is  evidence  In  the  case.  JTr. 
Tinker,  Give  me  an  exception  to  the  rul- 
ing." The  jury  then  retired;  and,  after  being 
absent  for  a  time,  returned  into  cour^  and 
rendered  a  verdict  for  less  than  the  lowest 
amount  fixed  by  any  witness  £^ving  his  sworn 
testimony.  The  jury,  under  the  direction  of 
tbe  court,  daring  the  proceedings  had  viewed 
the  premises.  The  Instruction  given  the  jury, 
in  effect,  was  that  while  they  could  not  find 
the  value  of  any  parcel  less  or  greater  than 
tbe  evidence  fixed  It,  yet  their  view  of  the 
premises  was  a  portion  of  the  evidence  by 
which  they  might  be  guided  in  their  judg- 
ment of  nilue.  In  effect,  the  jury  were  told 
that  alttiough  witnesses  were  sworn  In  the 


Digitized  by 


1088 


NOBTHW£ST£BN  BEPOBTEB,  Vol.  4S. 


<Mich. 


case,  and  gave  testimony  as  to  the  valae,  jet 
the  jury  could  disregard  this  testimony,  and 
find  the  value  according  to  their  own  judg- 
ment, inasmuch  as  they  had  viewed  the  prem- 
ises. Oonnsel  for  the  city  contends  that  tlils 
is  the  correct  rule,  and  cites  Sutherland  on 
Damages  and  Brewer  v.  Tyringham.  12  Pick. 
547,  as  sustaining  this  rule,  and  claims  that 
their  flndlngs  may  be  more  or  less  in  amount 
than  that  stated  by  any  witness. 

Section  7  of  the  statute  uuder  which  these 
proceedingaarehad  provides:  "The  Jury  shall 
tiear  the  proofs  and  allegations  of  the  parties, 
and.  If  so  ordered  by  the  court,  shall  go  to  the 
place  of  the  intended  improvement,  in  the 
charge  of  an  officer,  and  upon  or  as  near  as  prac- 
ticable to  any  property  proposed  to  be  taken, 
and  examine  the  premises."  This  section 
further  provides:  "They  sliall  be  instructed 
as  to  their  duties,  and  Che  law  of  the  case,  by 
the  judge  of  the  court,  and  shall  retire  under 
the  charge  of  an  officer,  and  render  their  ver- 
dict in  the  same  manner  as  on  the  trial  of  an 
ordinary  civil  case, "  etc.  Section  15,  art.  15, 
of  the  constitution  of  this  state  provides: 
"Private  property  shall  not  be  taken  for  pub- 
lic improvements  in  cities  and  villages  with- 
out the  consent  of  the  owner,  unless  the  com- 
pensation therefor  shall  first  be  determined 
by  a  jury  of  freeholders,  and  actually  paid-or 
secured  in  the  manner  provided  by  law." 

The  statute  alwve  dted  prftvides  the  mode 
of  obtaining  the  Jury  nnder  this  provision  of 
the  constitution,  and  prescribes  the  manner 
of  proceeding  boEore  th»  Jory  to  ascertain  the 
neoesslty  of  taking  prlvato  property  for  such 
uses,  as  wtAl  as  the  Just  compensation  to  be 
paid.  The  legislature  have  undoubtedly  the 
right  to  fix  by  law  the  manner  in  which  such 
oompensatlon  is  to  be  ascertained  and  de- 
termined by  the  jury,  and  by  this  statute 
have  pioTided  that  the  Jary  shall  hear  the 
proofs  and  all^atlona  ^  the  parties,  and 
when  so  ordered  by  the  court  the  jury  shall 
go  to  the  place  of  the  intended  Improvement. 
The  qaeation  is  not  before  ns  in  this  case 
whether  either  party  may  of  right  demand 
this  view  by  the  Jury,  but  it  is  undoubtedly 
true  that  this  right  exists.  It  is,  however, 
the  plain  intent  of  the  constitution  that  the 
legislature  abaU.  fix  tlie  mode  to  be  pursued 
by  the  Jury  In  determining  the  just  compen- 
sation. It  cannot  be  to-ue  that  the  legislature 
intended  that  the  jury  should  determine  this 
compensation  solely  upon  view  of  the  prem- 
ises, and  entirely  disregard  the  evidence 
which  the  statute  provides  the  parties  may 
offer.  If  this  Is  true  tiien  that  provision  of 
the  statute  la  rendered  entirely  nugatory. 
The  fact  that  a  Juror  may  have  no  knowledge 
whatever  of  the  value  <A  the  property  to  be 
taken,  or  of  the  viUue  of  properties  in  that 
locality,  might  not  disqnalify  him  to  sit;  yet 
.under  Uie  contention  oi  counsel  for  the  city 
he  could  disregard  all  the  evidence  intro- 
daced,  and,  upon  a  mere  view  of  the  prem- 
ises, fix  and  determine  (he  award  to  be  made. 


This  plainly  is  not  the  intent  of  this  constita- 
tionni  provision  or  of  the  statute.  Such  val- 
ues caonot  be  said  to  be  of  such  common 
knowledge  that  every  person  qualified  to  sit 
as  a  Juror  In  the  case  may  determine  it  solelj 
upon  view  alone.  Certain  conditions  may 
exist,  affecting  values,  which  upon  view 
would  not  be  ascertained,  and  which  could 
only  be  made  apparent  by  the  testimony  of 
those  well  Informed  as  to  location  and  sur- 
roundings, and  who  have  some  knowledgeof 
values.  As  was  said  by  the  court  in  Wash- 
burn V.  Bailroad  Co.,  59  Wis.  364.  18  N.  W. 
Bep.  328:  "To  allow  jurors  to  make  up  their 
verdict  on  their  individual  knowledge  of  dis- 
puted facts  material  to  the  case,  not  testiSed 
to  by  them  in  court  or  upon  their  private 
opiniona,  would  be  most  dangerous  and  un- 
just. It  would  deprive  the  losing  party  of 
the  right  of  cross-examination,  and  the  ben- 
efit of  all  the  tests  of  credibility  which  tlie 
law  affords.  Besides,  the- evidence  of  such 
knowledge  or  of  the  grounds  of  such  oplnioos 
could  not  be  preserved  in  a  bill  of  exceptions 
or  questioned  on  appeal.  It  would  make 
each  juror  the  absolute  judge  of  the  accuracy 
and  value  of  his  own  knowle^eor  opinions, 
and  comp^  the  appellate  court  to  affirm 
judgmento  on  the  facts,  when  all  of  the  evi- 
dence is  before  it  and  tiiere  Is  none  whatever 
to  support  the  judgment.  The  court  would 
be  obliged  to  presume  that  the  Jury  or  some 
juror  had,  or  at  least  thought  he  bad,  some 
personal  knowledge  of  facts  outside  the  testi- 
mony, or  contrary  to  it,  which  would  sustain 
the  Judgment."  Whatever  the  Jury  may  learn 
of  the  lands  in  question  by  a  view  may  be 
used  by  them  in  determining  the  weight  <rf 
confiicting  testimony,  but  upon  this  view 
alone  they  cannot  entirely  disregard  all  the 
other  evidence,  and  fix  «ad  determine  the 
oompensation  aooording  to  tbtfr  own  whims 
and  caprices.  These  views  are  also  fully  sup- 
ported by  the  case  of  Close  t.  Samm,  27  Iowa, 
503.  In  the  present  case  it  Is  evident  ttie 
Juiy  discarded  aU  the  evidenoe^  except  their 
own  view,  and  upon  that  alone  determined 
the  value.  The  court  was  thwstore  In  error 
lu  the  Instructions  given. 

Some  question  is  raised  by  the  city  attorney 
that  the  objection  to  this  part  of  the  charge 
and  the  exception  taken  was  not  made  by  toe 
counsel  reprfsenting  the  appellant  In  this 
cause,  and  tbenfore  the  appellant  cannot 
now  avail  himself  of  it.  There  is  nothing  In 
this  point.  Upon  an  appeal  to  this  ooart  the 
statute  provides  that  the  case  shall  be  treated 
as  a  ohMioery  appeal,  and  that  this  court  may 
affirm,  or  for  any  subatantial  error  leveree, 
the  judgment,  and  may  grant  a  new  trial. 
The  verdict  and  judgment  must  be  set  aside 
so  far  as  affecting  the  lands  of  Mr.  Ferluns. 
and  a  new  trial  ordered.  The  appellaat  will 
recover  his  costs  In  this  court. 

Ghahpun,  MoBSB,  and  OaxpbblIh  JJ.. 
incurred.  Sbebwood,  0.  J.,  did  not  ait. 


Digitized  by 


Uicb.} 


FEOFLS  ti.  EEIB. 


1039 


Pboplb  0.  Ksau 
(fiupreme  Court  itf  AHcMffan.  Not.  Vi,  1889.) 

1.  The  ohartar  o(  the  ol^  of  Detroit  of  1888, 
I  las,  whlcb  glTOB  tlM  oommon  conncU  power  **to 
prohibit  and  prevent  Inoamberlng  or  obfltruotlag 
of  streets,  lanes,  alleys,  crosa-walks,  sidewallEs, 
and  pobllo  groands  and  spaoet,  with  vehicles,  ani- 
mals, "eto.,  authorises  the  enaotment  of  an  ordi- 
naiUM  forbidding  farmers,  hucksters,  peddlers, 
etc.,  from  standuig  with  their  vehicles  and  carte 
on  the  streets  adjacent  to  the  oity  market,  within 
800  feet  fiwn  said  market.  Camf^u.,  3.,  dlssenV 
lug, 

3.  Such  ordinance  Is  not  void  as  creating  a 
moDopoljr  of  the  trade  by  baokatars  oeoupywg 
■tanda  In  thenarhsL 

8.  The  ordioaaoe  provided  that  ft  should  take 

Immediate  effect,  and  was  approved  August  2,1889. 
The  violation  thereof  by  defendant  occurred  Au- 
gust 10, 1889.  The  provisions  of  the  oity  obarter 
relative  to  the  publleatiaa  of  ordlDaooes,  tatA  the 
time  of  their  taking  effect,  are  that  **  all  ordinanoes 
shall  he  published  ^r  three  successive  days,  *  *  * 
and  shall  take  effect  In  ten  days  after  their  enact> 
ment :  provided,  however,  that  the  common  coun- 
cil mvy  flx  and  prescribe  s  different  period,  and 
that  no  ordinance  shall  take  effect  before  one  pub- 
lication thereof. "  Held,  that  the  ordinance  was 
In  force  at  the  time  of  the  act  complained  at 

Oertiorart  to  reeorder*s  court  of  IMroit; 
Chaubkrs,  Judge. 

ADthony  Keir  was  convicted  of  the  rfola- 
tion  of  a  dly  ordioHDce  relative  to  obstruct- 
ing streets,  and  eoed  oot  a  writ  of  eertto- 
rati. 

WUruTt  Speed  A  Barvey,  {John  J,  Speed, 
of  counsel.)  for  appellant.  Robert  T.  Qtay, 
Cor  appellee. 


LoKa.  J.  The  defendant  was  proseeated 
and  GonTleted  In  tbe  recorder's  coait  nnder 
the  following  ordlnanee  of  the  dtj  ctf  De- 
tooll^  and  adjudged  to  p^  a  flne  of  two  dolr 
Ian:  "Anordloaacetoaniend  section  11  of 
chapter  66  of  tbe  llevtsed  OidlnancaBof  1884. 
as  amended  April  fi.  1889.  It  is  hereby  or- 
dained by  the  petite  of  tbe  oXtr  of  Detroit: 
Section  1.  That  section  11  of  ebapter  66  of 
the  Bevised  Ordinanoes  of  1884*  as  amended 
April  6«  1889,  be^  and  the  same  Is,  hereby 
amuided  so  as  to  read  as  ddlows:  *  Sec  11. 
All  farmers  uid  gardeners  selling,  or  of- 
fering for  sale,  from  wagons,  carts,  or  other 
vehicles,  witbln  the  limits  of  the  dtj  of  De* 
troit,  anj  grain.  vegetaUeSi  fruits,  meat,  live 
calves,  sheep,  poultry,  or  other  articles  of 
produce,  shall  occupy  and  stand  with  such 
wagons,  carts,  or  other  Teblctcs,  and  nowliere 
else,  on  the  Oente^  market.  Cass  market,  uid 
Bastern  and  Western  markets,  in  the  places 
established  according  to  the  first  preceding 
section,  where  the  market  clerk,  or  other  oflS- 
cer  in  chuge  of  such  markets,  shall  dlrsct: 
]»ovlded,  that  no  person,  while  selling,  or 
offering  or  expos!  ng  for  sale,  any  of  the  above- 
named  artidea,  shall  permit  any  wagon,  cart, 
w  other  v^icle  to  stand  or  remain  on  Bates 
■toeet,  Bandoh>fa  street,  Oadillac  square.  Coa- 
gresa  street,  uampus  Martins.  Monroe  Ave., 
or  Woodward  AvCf  within  a  distance  of  600 


feet  from  any  part  of  said  Central  Market 
grounds.'  Sec.  2.  This  ordinance  shall  take 
immediate  effect.  Approved  August  2; 
1889." 

On  the  trial,  it  appeared  that  the  defendant 
is  a  gardner,  and  resides  some  two  miles  out- 
side the  city  limits;  that  about  6  o'clock  In 
the  afternoon  of  August  10,  1889,  he  drove 
upon  Cadillac  square,  on  the  south  side  of 
tbe  walk  between  Bates  street  and  the  mar- 
ket building,  with  his  wagon,  backed  up  to 
the  walk,  filled  with  vegetabfes;  and  he  con- 
tinned  there,  selling  from  hts  wagon,  until 
half  past  7  o'clock.  At  the  time  tbe  defend- 
ant first  stopped  tliere,  be  was  notified  of  the 
city  ordinance,  and  that  a  complaint  would 
be  made  against  him  if  he  continued  selling 
in  that  place.  While  his  wagon  was  so 
backed  against  the  walk,  his  horse  faced  out- 
ward into  the  street,  nearly  to  tbe  street-car 
track,  and  at  times  the  witgon  was  backed 
upon  the  sidewalk.  The  place  he  occupied 
was  within  10  feet  of  the  Central  Market 
grounds.  At  the  close  of  the  testimony,  de- 
fendant's counsel  moved  to  qoash  the  com- 
plaint on  the  ground  that  theordinance  is  in- 
valid, for  the  reason  that  the  same  was  or- 
dered to  take  immediate  effect;  and,  neeond, 
that  there  Is  no  authority  under  the  city  char- 
ter for  the  enactment  of  said  ordinance.  The 
provisions  of  the  ci^  charter  relative  to  the 
publication  of  ordinances,  and  tbe  time  of 
their  taking  effect,  are  that  "all  ordinanoes 
shall  be  published  for  three  successive  days 
in  such  official  daily  newspiiper,  and  shall 
take  effect  in  ten  days  after  thdr enactment: 
provided,  however,  that  tbe  oommon  conncll 
may  fix  and  prescribe  a  different  period,  and 
that  no  ordinance  shall  take  effect  before  one 
publication  thereof.  Local  Acts  1888.  pp. 
tiOl.  602.  Theordinance  In  question  was  ap- 
proved Angust  2, 1889.  and  the  full  3  days 
of  publicatftm  had  dapsed  before  Its  violation 
by  tbe  defendant,  though  tbe  full  10  dv" 
had  not  elapsed  befors  that  time  from  the 
date  of  Its  approval.  The  proviso  means 
that  no  ordinance  can  be  enforced,  and  vio- 
lation ttiereof  punished,  until  the  public  haa 
been  Informed  of  its  enaotment  ay  at  least 
one  publleation.  The  matter  of  publication 
is  only  essential  before  enforcement.  Steven^ 
son  V.  Bay  Gi^,  26  Mieh.  49.  It  must  bn 
held  tliat  the  ordinanoe  was  in  foree  at  the 
time  of  tbe  act  complained  of. 

Counsel  for  defendant  daims*  npon  the 
other  question  raised,  that  tbe  ordinance 
makes  no  ^vision  in  reference  to  the  man- 
ner of  selling,  nor  as  to  the  place  of  stand- 
ing, or  the  remaining  of  tbe  wagons.  In  ref- 
erence to  public  travel,  bat  in  effect  totally 
prohibits  the  sdling,  or  offering  for  sale,  of 
prodocts  of  any  description  from  wagons; 
that  it  is  an  unnecessary,  harsh,  and  oppress- 
ive restriction,  not  only  as  to  producers,  bat 
to  those  dedring  to  purchase;  that  it  is  un- 
necessary and  nnreasonable,  with  reference 
to  its  avowed  object,  to  prevent  the  obstruc- 
tion of  the  streets,  as  tlie  present  ordlnancea 
are  snffldent  for  that  purpose;  and  Uiat  its 
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object,  apparent  npon  Its  face,  is  the  crea- 
tion of  a  monopoly  of  the  trade  by  the  huck- 
Bters  occupying  stantla  in  the  marlcet. 

Power  is  granted  to  the  common  council 
by  the  city  charter  of  Detroit  to  establish 
markets,  market-places;  to  lease  market  atalla, 
booths,  and  stands;  and  to  provide  fully  for 
tbe  good  government  and  regulation  thereof. 
Laws  1883.  p.  60B,  §  41.  In  Taggart  v.  City 
of  Detroit.  38  N.  W.  Rep.  714,  the  legal  his- 
tory of  this  market-place,  as  a  public  market 
is  fully  discussed  by  Mr.  Justice  Caufbkll, 
from  which  it  appears  that  this  place,  now 
called  "Codiilao  Square,"  was  designated  and 
set  apart  for  a  public  market  as  early  as  1833. 
Upon  this  '*a  building  was  erected,  fronting 
on  the  Campus  Martius,  at  the  head  of  that 
avenue,  for  the  combined  uses  of  a  city  hall 
and  market;  extending  along  the  middle  of 
the  avenue,  originally,  about  100  feet.  The 
lower  story  was  used  for  meat  stalls.  V^e- 
tables  were  sold  in  an  open  building,  not  much 
sheltered,  except  by  a  roof  extending  back  in 
tbe  avenue  from  the  brick  building ;  and  the 
country  wagons  for  the  sale  of  market  prod- 
ucts were  gathered  alongtheavenue  for  some 
distance  further,  in  process  of  time  the 
buildings,  both  open  and  closed,  were  carried 
along  so  as  to  occupy  the  central  part  of  the 
avenue  to  Randolph  street,  except  as  crossed 
by  Bates  street.  In  this  way  the  whole  of 
the  avenue,  along  its  middle  portion,  was 
made  a  market-place,  sometimes  called  the 
*  Gitr  Hall  Market,'  and  sometimes  tbe  '  Oen- 
trsl  Market.'  "  In  1848.  It  was  deemed  ad- 
visable to  formally  vacate  the  middle  50  feet 
of  Michigan  avenue,  through  Its  entire  length, 
which  was  done  by  the  action  of  the  com- 
mon council  and  a  jury  of  inquest,  ander  the 
rigfatof  eminentdomain.  From  thattimeto 
the  present  the  ^ty  had  occupied  and  claimed 
the  wliole  space  by  title  in  fee,  and  has  oo- 
eupled  It  for  market  purposes.  In  that  case 
the  oify  was  enjoined  from  JnternipUng  the 
use  of  the  market  property.  <a  any  part  of  it, 
or  any  of  the  buildings  used  tor  that  pax- 
poee,  and  directed  to  eontinue  to  maintain 
the  market  as  snch.  This  60-feet  atrip  ex- 
toids  from  the  Gunpus  Martina  to  Randolph 
street.  The  brlek  building  facing  the  Cam- 
pos Martfus  Is  50  feet  wide,  occupying  the 
whole  market  space,  about  two-thirds  ctf  tbe 
distance  to  Bates  steeet.  From  that  point 
the  space  is  open  to  and  aenw  Bates  street; 
and  from  Bates  strprt  a  one-story,  open, 
frame  building,  used  for  a  vegetable  market, 
extends  neariy  to  Randolph  street,  occupying 
the  whole  60-feet  space.  Sidewalks  are  car- 
ried along  the  sides  of  these  bnlldings,  for 
Um  accommodation  of  foot-travelers.  On  ei- 
ther side  of  this  strip,  extending  the  whole 
length  thereof,  Isui  open  space  in  the  square, 
which  is  used  for  street  purposes,  and  Is  and 
has  been  for  many  years  a  public  tboroagh- 
ftire.  Along  the  outer  aides  of  this  square 
are  large  retail  business  booses,  and  extend- 
ing along  in  thdr  front  ate  sidewalks  of  Uie 
usual  widths.  Outside  these  walks  are  curb- 
stones, at  which  tlw  pavement  of  these  thw- 


oughrares  commence.  The  public  ways  are 
nhoMt  50  feet  in  width  on  either  side  of  the 
market,  extending  along  the  center  of  this 
entire  space.  On  the  eastern  side  of  the  mar- 
ket is  the  Fort  Wayne  &  Elmwood  Street 
Railway  track,  leaving  a  space  Ijetween  the 
track  and  the  market  bnlldings  and  grounds 
of  about  17  feet.  This  market-place  is  situ- 
ated in  the  center  of  the  heart  of  tbe  city, 
and  the  thoroughfares  on  eitberside  aredallj 
traveled  by  a  great  number  of  wagons  and 
other  vehicles,  and  by  people  on  foot;  and 
the  street-cars  on  the  eastern  side  are  in  con- 
stant use  for  public  convenience.  Thesmall- 
nesa  of  this  market-place  has  necessitated  the 
setting  aside  of  grounds  and  space  for  such 
purposes,  and  the  council  have  established 
other  market-places;  tbe  Casa  market,  and 
the  Eastern  and  Western  markets,  and  the 
Eastern  hay-market,  all  within  tbe  city,  all 
paved,  and  upon  which  wagons  may  stand. 

On  Septemlier  25, 1888,  and  after  tbe  opin- 
ion was  filed  in  Taggart  v.  City  of  Detroit, 
snpra,  the  council  passed  an  ordinance  deel^ 
natlng  these  spaces  as  public  market-places. 
This  additional  market  space  was  established 
with  a  view  to  further  changes  in  the  regu- 
lations of  the  Central  market,  as  was  done 
by  the  ordinance  amendatory  to  section  11. 
c.  66,  above  referreil  to.  Th^  ordinance  waa 
adopted  as  soon  as  the  new  space  was  made 
available  for  occupancy,  and  its  purpose  was 
to  proliibtt  the  sale  of  produce  on  the  Gentrvl 
market,  except  from  the  stalls  or  slanda.  In 
Hughes  V  Recorder's  Court,  42  N  W.  Rep. 
984,  the  validity  of  this  ordinance  came  be- 
fore this  court,  and  in  an  opinion  by  Mr. 
Justice  Campbell  it  was  held  that  tbe  ordi- 
nance prohibited  tbe  sale  tit  articles  on  the 
principal  market  of  the  dty,  except  from 
stands  leased  by  sellers,  and  confines  fann- 
ers and  (Hhers,  with  their  vehicles,  to  otliw 
markets,  where  the  accommodatiuos  are  in- 
adequate, and  virtually  shuts  out  the  latter 
class  of  vendors  from  said  market,  without 
giving  them  any  suttstltnte  for  it*  and  re- 
quires their  articles  to  be  sold  by  tbe  lesseea 
of  the  stHlls,  and  is  Uiereforo  void.  Whils 
this  opinion  was  cononrred  in  the  other 
members  of  the  court,  nt  all  On  other  mem- 
bers expressed  th^  views  that  tbe  cbartw 
<rt  the  city  <tf  Detroit  confers  full  authori^ 
upon  the  common  council  to  pass  and  enforce 
ordinanoes  to  prOhiUt  and  prevent  tbe  In- 
eumlwring  ot  streets,  and  to  prevent  oh- 
structions  to  publio  travel  over  the  sbvets 
and  public  plaices  in  the  hy  vehicles  or 
otherwise,  outside  ot  the  market  limits.  Sec- 
tion 1  being  behl  void,  the  common  eoundl 
re-enacted  It  as  it  was  prior  to  tbe  above 
amendment,  and.  for  the  purpose  of  rendering 
the  enforcement  of  sections  11  and  12  easier, 
added  the  amendment,  August  2, 1889.  This 
section  adds  no  new  features  to  sceUons  11 
and  12,  as  they  stood  prUtt  to  the  amendment 
of  April  6.  1889,  which  waa  held  void  la 
Hughes  V.  Bacorder's  Oourt,  supra.  These 
secUons  formerly  read  as  follows:  "Sea  IL 
All  farmws  and  gardeners  sellingi  or  v^bt- 
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Ing  for  sale,  from  wagons,  carts*  or  other  ve- 
bidea,  within  the  limitB  of  the  city  of  De- 
troit, aoy  grain,  vegetables,  fmlts,  meats, 
live  calves,  sheep,  poultry,  or  other  articles  of 
produce,  of  their  own  raising,  shall  occupy 
and  stand  with  suoli  wagons,  carts,  or  other 
Tehicles.  and  nowhere  else,  on  the  Central 
market,  Cass  market,  and  Eastern  and  West- 
em  hay-markets,  in  the  places  estaljlisbed 
accordingtu  the  first  precedingsection,  wnere 
ttie  market  clerk,  or  other  i^cer  in  charge  of 
anch  markets,  shall  direct.  Sec.  12.  All  per- 
sons, other  than  Carroers  and  gardeners,  sell- 
ing, or  offering  fOr  sale,  from  wagons,  carta, 
or  other  vehicles,  any  meat,  vegetables,  fish, 
dressed  poultry,  butter,  live  odves,  sheep, 
lambs,  or  poultry,  fruits,  flowers,  plants,  or 
other  artlclea,  sliall  occupy  and  stand  with 
their  teams,  and  at  no  other  place,  on  the 
Eastern  and  Western  hay-markets,  in  the 
phwes  established  according  to  section  ten 
(10)  of  this  ordinance,  where  the  pound- 
master,  or  other  offlcer  in  charge,  shall  direct. 
In  addition  to  his  other  duties,  it  is  hereby 
made  the  duty  of  each  pound-naaster  to  carry 
out  the  provisions  of  this  ordinance  Id  bis 
district. "  Counsel  for  the  city  contends  here 
that  section  11  granted  to  farmers  and  gar- 
deners the  right  to  stand  with  their  wagons, 
for  the  purpose  of  selling  produce,  on  any  of 
our  public  markets,  and  prohibited  them 
from  standing  elsewhere,  and  section  12 
granted  to  persons  other  than  farmers  and 
gardeners  the  right  to  stand  on  Uie  Eastern 
and  Western  hay-markets,  and  prohibited 
them  from  standing  elsewhere;  that  by  tliese 
sections  nobody  had  the  right  to  stand  on  any 
street,  with  their  wagons,  while  selling,  etc., 
but,  in  enforcing  the  ordinances,  if  the  per- 
son so  standing  in  the  street  was  a  farmer  or 
gardener,  the  complaint  would  have  to  set 
forth  a  violHtion  of  section  11,  and  other- 
wise, of  section  12;  and  that,  as  the  viola- 
tions were  all  in  the  street  adjacent  to  the 
Central  market,  and  the  persons  violating 
the  law  were  lai^Iy  pedillers.  soling  tlie  ar- 
ticles they  had  purchased  of  the  pn^ucer  or 
commission  merchants,  as  well  as  farmers 
selling  their  own  produce,  the  addition  was 
made  to  section  11.  su  as  to  avoid  the  neces- 
sity of  proving  the  fact  whether  the  person 
complained  of  was  a  farmer  or  gardener,  or 
otherwise. 

It  Is  contended,  further,  that  farmers  and 
gardeners  are  not  prohibited  from  selling 
their  produce  through  the  city,  or  from  casu- 
ally stopping  their  wagons  for  that  purpose; 
and  our  attention  Is  directed  to  chapter  72  of 
the  Revised  Ordinances  of  1B84.  which  pro- 
vides tliat  persons  having  the  proper  licenses 
may  peddle  in  the  streets,  but  are  required  to 
keep  tlieir  vehicles  In  motion,  except  when 
making  a  sale,  when  they  are  to  draw  up  to 
the  curb-stone,  and  farmers  and  gardeners, 
selling  their  own  produce,  amy  ptnldle  with- 
out being  obliged  to  pay  a  license  fee.  In 
this  contention  we  think  counsel  correct. 
The  act  sought  to  be  prohibited  is  the  permit- 
ting a  wagon  to  stand  in  the  street  for  the 
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purpose  of  selling,  and  with  no  Intention  to 
move  it  till  the  produce  ia  sold. 

This  ordinance  is  a  reasonable  restriction 
upon  all  classes,  to  prevent  the  incumbering 
or  obstrucUon  <Mt  the  streets  of  the  city,  and 
within  the  power  of  the  council  to  adopt. 
Section  122  of  the  charter  of  1886  gives  the 
common  council  power  "to  prohibit  and  pre- 
vent incumbering  or  obstructing  of  streets, 
lanes,  alleys,  cross- walks,sidewal&.and  public 
grounds  and  spaces,  with  vehicles,  animals." 
etc.  The  place  wherO  defendant  was  stand- 
ing with  his  wagon  was  within  the  space 
which,  as  is  prescribed  In  thts  amendment  of 
section  11,  shall  be  kept  clear  and  unob- 
structed by  this  traffic.  It  is  evident  that 
these  spaces  on  either  side  of  the  Central 
market,  which  have  become  public  thorough- 
fares* axe  too  narrow  to  admit  of  teams,  wa- 
gons, and  other  vehicles  standing  there  for 
the  purpose  of  trade  from  such  vehicles.  The 
market  grounds  themselves  are  set  apart  for 
the  purposes  of  such  trade.  It  does  not  fol- 
low that  because  the  city  authorities  are  pr(^ 
hllilted  from  discontinuing  the  city  market, 
and  are  compelled  to  keep  and  maintain  it 
there,  and  that  the  space  is  too  small  to  ac- 
commodate all  who  desire  to  sell  their  prod- 
ucts, that  the  city  authorities  cannot  keep 
the  streets,  and  other  public  spaces  surround- 
ing it,  clear  and  unobstructed  for  the  con- 
venience of  public  travel.  It  is  evident  that 
on  certain  hours  of  the  day  these  public  high- 
ways are  crowded  with  teams  and  wagons, 
by  persons  who  are  desirlous  of  selling,  and 
who  cannot  be  accommalated  within  the 
market  space,  and  Campus  Martlus  and  Cad- 
illac square,  as  well  as  Bates.  Randolph,  and 
other  streets  within  the  500-feet  limit,  are 
constantly  overrun  withthesevehides.  These 
markets  are  established  for  the  convenience 
of  the  public,  who  purchase  such  products, 
and  not  alone  for  the  convenience  of  the  par- 
ties who  desire  to  sell.  The  traveling  public 
have  the  right  of  passage  by  wagons  and  other 
vehicles  upon  and  along  these  highways,  and. 
under  the  provisions  of  the  charter  ai»ve 
quoted,  it  became  the  duty  of  the  council  to 
provide  a  way  for  the  public  to  pass,  and  to 
remove  all  obetructions  to  the  way  of  gravel. 
This  is  a  reasonable  regulation.  Thedefend- 
ant  was  properly  conTlcted*  and  the  judgment 
must  be  affirmed. 

Shekwood.  C.  J.,  and  Mobsb  and  Champ- 
LIN,  JJ.,  concurred. 

Campbell.  J..  {dtaaenUnff.)  1  do  not  care 
to  go  into  any  extended  argument  on  a  matter 
in  which  I  am  unable  to  agree  with  my  breth- 
ren, and  shall,  as  briefly  as  1  can.  indicate 
my  own  view  on  the  main  question  involved. 

Until  the  recent  ordinance.  I  am  very  sure 
it  was  always  supposed  that  an  out  of  doors 
market  Is  chiefly  valuable  for  the  facilities  it 
furnished  to  producers  to  come  together  at 
one  common  resort,  tosetl  their  produce.  In 
my  judgment,  this  ordinance  is  not  only  op- 
pressive, but  practically  a  fraud,  fovoring 
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Bpeclal  Interests.  According  to  the  record, 
it  appears  that  the  market  space  in  the  middle 
of  Cadillac  square  is  built  over  for  the  greater 
part  of  its  extent,  and  that  the  only  open 
space  entirely  within  it  is  ridiculously  small 
to  accammodate  the  country  wagons,  being 
DO  larger  than  an  average  city  lot.  Until 
recently,  as  appeared  In  the  Henkel  Case,  the 
city  found  no  difficulty  in  giving  apace  for 
wagons  over  a  large  extent  of  the  square  for 
some  hours  of  the  day;  and  we  held  such  use 
of  the  street  of  which  it  consists  was  proper, 
and  to  be  expected,  about  a  market.  In  all 
parts  of  the  world,  and  in  cities  much  more 
considerable  than  Detroit,  the  temporary  use 
of  adjacent  streets  has  always  been  deemed 
an  essential  part  of  the  surroundings  of  a 
market.  The  law  of  markets,  as  exemplified 
in  the  common-law  precedents,  shows  this 
very  clearly.  One  of  the  prominent  reasons 
now  urged,  although  what  part  it  plays  in  the 
record  I  do  not  understand,  Is  the  purpose  of 
the  city  to  allow  another  street  railway  to  oc- 
cupy the  space  which  without  it  would  be  of 
entire  convenience  for  market  purposes.  On 
what  pretext  itcan  be  held  ttiatauch  ascheme 
can  be  allowed  to  crowd  out  the  market  is  not 
at  all  clear  to  my  mind.  This  ordinance  fur- 
ther provides  a  rule  of  exclusion  from  Cadillac 
square.and  other  named  streets, toadistance 
of  500  feet  from  the  market  space,  for  no  con- 
ceivable reason  of  relieving  the  pressure 
round  the  market,  as  it  covers  a  range  entirely 
beyund  reach  of  it,  and  appears  to  have  no 
detinite  object,  beyond  isolating  the  market 
from  traffic,  and  rendering  it  insignificant. 
That  this  ordinance  entirely  changes  the 
character  of  this  market  is  palpable.  That 
the  asserted  necessity  is  one  created  by  tbe 
city  itself,  and  extremely  well  adapted  to  de- 
stroy the  market,  la  equally  plain.  Nor  do  I 
think  the  location  of  the  supplementary  mar- 
kets elsewhere  is  much  more  than  colorable. 
The  record  certainly  does  not  show  that  it  is. 
It  seems  to  me  that  our  action,  if  we  sustain 
this  prosecution,  allows  to  be  done  by  evasion 
what  is  just  as  effectual  for  mischief,  as  a 
bolder  and  more  direct  refusal  to  respect  tbe 
legal  and  honest  obligations  of  the  city.  I 
tUnl#the  ordinance  should  not  be  sostadnedt 
and  thiU  tbe  conviction  was  wrong. 


Bearxnger  v.  Pklton. 
{.Supreme  Court  of  Mlchigaru    Nov.  15, 1889.) 
PABTitiON— Widow's  Dowbb— Ispanot. 

1.  Id  an  action  for  partition  of  tbe  father's 
estate,  brouebt  by  oae  son  against  the  father's 
widow,  and  tbe  widow  and  heirs  of  a  deceased  son, 
a  cross-bill  filed  by  the  father's  widow,  asklnff  for 
■n  assignmeDt  of  dower,  and  damages  for  deten- 
tion thereof  sfnoe  her  husband's  death,  Is  demur- 
raUe,  and  a  deeree  allowiBg  her  dam^^  will  be 
reversed,  aa  her  claim  for  arrearagaa  from  the  de- 
ceased son  should  first  be  estabflshed  as  a  claim 
against  bis  estate,  and  ought  not  to  be  mixed  with 
a  (daim  against  h^  heirs. 

2.  Where  Infants  are  sued,  ttae7  are  to  be  de- 
fended by  goardian  ad  Utem,  and  not  by  general 
guardian. 

8.  A  general  guardian  has  no  right  to  Und  in- 
fant* b;  a  consent  decree. 


Case  madef  rom  circuit  court,  Ottawa  coun- 
ty; Arnold,  Judge. 

^nroftX.  Carpenter,  for  appdlant.  Qtorgt 
A.  Farr,  for  appellee. 

Gabifbeix.  J.  This  case  brings  np  the 
settlement  of  defendant's  account  as  admin- 
istrator of  the  estate  of  Orwin  A.  Lord,  d»> 
ceased.  Tlie  ease  on  tbe  record  ta  peculiar. 
It  was  appealed  from  the  probate  oourl  of 
Ottawa  county,  and  the  Ottawa  circuit  court 
made  a  reduction  against  defendant's  outlays 
for  counsel,  but  allowed  him  everything  else. 
He  appeals  against  this  reduction,  while  tbe 
guardian  of  Infant  heirs  appeals  from  a  large 
part  of  the  allowance  for  various  ontlays  aa 
not  justified  by  law.  Had  the  parties  inter- 
ested all  been  of  age,  and  capable  of  estoppel, 
we  should  not  be  disposed  to  dietarb  what 
was  no  doubt  an  honest  course  at  dealings. 
But  we  have  no  authority  to  allow  ille^ 
dealings  as  against  infants,  mnd  we  think 
there  were  some  suoh  here. 

Orwin  A.  Lord  died  November  19. 1880, 
leaving  a  widow,  Mary  J.  Lord,  and  three 
minor  children.  Defendant,  Felton.  was  ap- 
pointed administrator  in  February,  1881.  The 
estate  consisted  of  two  40-acre  lots,  lying  to- 
gether, and  appraised  at  Sl,200each,  (making 
•2.400,)  and  91,1 16  personal  property.  No 
accounts  against  deceased  were  ever  present- 
ed against  his  estate,  and  In  March,  1884,  an 
account  was  filed  bringing  the  estate  IndeM 
to  defendant  for  matters  oocnning  entirety 
after  the  death  of  the  intestate  as  expenses  of 
litigation.  The  final  account  now  appealed 
from  Is  made  up  of  additional  expenses  of  the 
same  kind  and  of  a  paymentof  adower claim 
of  the  Intestate's  mother  in  the  land.  In  or- 
der to  meet  this,  the  administrator  raised 
•700  by  mortgage  on  one  of  the  parcels  of 
land.  As  appellant  claims  that  this  litiga- 
tion did  not  concern  the  administrator  wholly, 
if  at  all,  it  requires  explanation.  Orwin 
Lord,  father  of  Orwin,  once  owned  the  land 
in  question,  and  it  Is  claimed,  and  la  so  es- 
tablished, conveyed  it  to  Orwin  during  his 
life-time.  He  left  a  widow,  Abigail  Lord, 
and  a  son,  Francis,  and  the  intestate,  surviv- 
ing him.  The  intestate  was  in  possession  of 
the  property.  In  1881,  shortly  after  the  ad- 
ministrator got  hia  letters,  Francis  Lord  filed 
an  amended  bill  against  Abigail  Lord,  tbe 
widow  of  Orwin,  and  against  defendant  and 
the  widow-and  heirs  of  intestate,  to  set  aside 
the  conveyance  from  his  father  to  Orwin  for 
fraud  and  other  causes,  and  praying  partition 
of  both  parcels,  recognizing  and  asserting 
Abigail's  dower  interests.  On  thia  bill  tbe 
decree  was  against  complainant.  Abigail 
Lord  filed  a  cross-bill  against  complainant 
and  the  other  defendants,  asserting  that  she 
b»d  supposed  Orwin  had  good  title  until  re- 
cently, asking  assignment  and  partition  of 
dower  on  one  lot  and  life-estate  in  ttie  other, 
and  damages  for  her  past  dower  since  her 
hust}and'8  death.  In  their  answer  to  this 
cross-bill  defendant  and  intestate's  widow 
and  heirs  admitted  Abigail's  right  to  dower. 
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nnlesB  barred  hj  statutory  limitation,  and 
claimed  It  was  so  barred,  and  also  claimed 
the  benefit  of  demurrer.  At  the  close  of  tbe 
UtigaUon  a  sum  of  S360  was  settled  by  con- 
sent decree  as  ifae  Abigail  for  dower,  and  this 
sam  Is  a  chief  part  of  the  claim  of  defendant. 
He  also  claims  expenses  of  litigation,  which 
Included  $435.43  paid  his  solicitor,  which  last 
item  the  circuit  court  reduced  to  9200.  The 
original  bill  did  not  dispute  Abigairs  dower, 
and  had  partition  been  granted  the  complain- 
ant admitted  It  would  be  set  out.  Bnt  wbat- 
over  arrears  of  dower  were  due  from  intestate 
io  no  way  concerned  complainant,  and  were 
not  referred  to  in  his  bllL 

AUgall  Lord's  cross-bill  was  not  called  for 
by  anything  in  the  original  bill,  and  was  un- 
necessary, 80  far  as  the  land  was  concerned. 
Her  claim  forarrearsof  dower.  If  valid  at  all, 
was  one  against  the  administrator  of  intes- 
tate, and  did  not  concern  the  heirs,  except 
through  him.  Slie  claimed  an  entire  home- 
stead right  In  one  of  the  40's  for  life,  and 
dower  in  the  other.  Her  busband's  death 
would  hare  extinguished  the  homestead,  if  It 
had  existed,  and  there  was  no  occasion  to  go 
Into  equity  fbr  ber  dower  in  any  ot  the  land. 
This  cross-bill  contained  nothing  on  which 
she  was  entitled  to  relief  in  equity  against 
intestate's  esb^m'  heirs  or  the  orlginucom- 
plalnant  It  was  fatally  demurrable,  and 
would  have  been  so  held  if  this  point  had 
been  pressed,  as  it  should  have  been.  The 
decree,  however,  dismissing  the  original  bill, 
which  was  the  on^  one  making  any  equita- 
ble case,  proceeded  to  decree  to  Abigail  ar- 
rears of  dower  from  the  death  of  her  husband, 
and  referred  the  ascertainment  to  a  commis- 
sioner. After  this  a  decree  was  made  by 
written  consent  of  Abigail  Lead,  defendant, 
and  MaryJ.Loid,asgeneial guardian, fixing 
the  damages  up  to  1883  at  SSOO.  and  for  that 
year  at  CoO.  It  was  under  this  deiaree  that 
defendant  paid  that  sum.  wliich  tbe  circuit 
court  regarded  as  proper  to  be  allowed  to  de- 
fendant, because  no  more  than  the  heirs  and 
estate  would  have  had  to  pur,  at  any  rate. 
But  we  do  not  so  regard  it.  If  Abigail  Lord 
had  any  claim  for  arrearages  against  intestate 
when  he  died,  it  should  have  been  establ^bed 
separately  as  a  claim  against  bis  estate.  It 
could  not  properly  l>e  mixed  up  with  any 
claim  against  his  heirs  after  bis  death, wliich 
could  only  Im  made  out  by  proceedings  in 
ejectment  as  damages  for  withholding  the 
possession  after  the  right  of  dower  was  deter- 
mined. Infants  sued  are  under  the  law  to  be 
defended  by  guardian  ad  litemt  and  not  by 
general  guardian.  If  the  cliiim  for  arrears 
had  been  presented  fur  proof,  1^  would  have 
been  the  duty  of  the  adrainistrator  to  defend. 
If  there  was  any  defense.  In  whole  or  in  part. 
We  tiave  no  means  of  knowing  Just  what 
sums  should  have  been  allowed.  It  is  very 
certain  that  a  part  of  the  claim  was  outlawed 
l>efore  intestate's  death,  and  tliat  tlie  decree 

Srovldedfor  no  deduction  on  that  account.  It 
I  also  certain  tliat  the  administrator  was  not 
accoantable  for  dower  after  intestate's  death, 


and  bad  no  right  to  pay  It.  The  general 
guardian  had  no  right  to  bind  the  Infanta  by 
a  consent  decree.  Burt  v.  McBain.  29  Mich. 
260;  Wood  t.  Truax,  S9  Mich.  628;  Giaxton 
T.  Giaxton,  66  Mich.  557,  23  N.  W.  Bep.  310; 
Ghandler  v.  McKlnney.  6  Mich.  217.  The 
allovrance  actually  made  was  also  made  after 
some  sort  of  deduction  of  counter-claims  or 
reductions  arising  from  Abigail's  being  In 
joint  possessiqp.  What  these  amounts  were, 
or  how  far  her  Joint  possession  would  have 
fflctingaished  her  dower,  we  have  no  means 
of  Judging.  While  it  may  be  pnper,  in  such 
a  conLroveray  as  this  on  behalf  <^  the  heirs, 
to  look  at  the  equities,  and  not  require  the 
admininistoator  to  account  for  what  he  would 
have  a  claim  for  In  anothershape,  we  are  met 
with  tlie  difficulty  that  it  is  absolutely  impo»' 
Bible  to  determine  how  much  Abigail  Lord 
ought  to  have  liad,  and  that  impossibility 
arises  from  the  manner  in  which  the  contro- 
versy was  conducted.  The  adminlstrator,b7 
a  consent  agreement,  cut  off  an  appeal  whltui 
must  have  resulted  in  the  dismissal  of  the 
cross-bill.  The  conrt  below  thonght  that  a 
part  of  the  litigation  was  necesaaiy,  as  the 
original  bill  had  to  he  defended,  and  held  that 
6200  was  not  an  unreasonable  amount  While 
we  think  the  chancery  bosiness  was  not  man- 
aged as  it  should  have  been  for  the  interest  of 
the  estate,  we  are  not  disposed  to  disturb 
this  allowance,  although  it  Is  certainty  very 
liberal,  under  the  circumstances.  Bnt  the 
whole  amounts  paid  to  Abigail  Lord  must  be 
disallowed.  With  that  exception  the  account 
will  stand  as  fixed  by  the  circuit  court.  In- 
terest at  6  per  cent,  must  be  allowed  on  the 
S360  pfUd  Abigail.  The  decree  below  must 
be  reversed  as  to  this  doww  payment,  with 
costs  of  this  court,  and  aOlrmra  as  to  the  bal> 
anccL  The  issues  being  clear,  we  have  act 
deemed  It  necessary  to  discuss  the  technical 
questions  presented  by  the  argument. 

Cbaxflxh,  Mobsb,  and  Lonq,  JJ.*  con- 
curred. SuBBWOOD,  G.  J.,  did  not  sit 


Hewitt  o.  WnrrB, 
Same  v.  Osbobn. 
(Supreme  Court  of  MiiMaan.  ITov.  IB,  1889l) 

COUHTT  SUPBBVIBOBB — BHSSirV'a  BlLABT — TaXJL- 

TIOS. 

1.  County  superriBors  ia  MIoMgan  havenoaa- 
tbority,  by  resolutioo,  to  vote  tbe  sberlfl  a  salary 
in  lieu  of  ail  statutory  fees  for  services  rendered 
tbe  county,  and  indude  such  salary  in  tbe  yearly 
tax  levy. 

8.  Saoli  a  transaotlon  renders  tbe  tax  void. 

Error  to  circuit  court,  Marquette  county; 
a  B.  Gbamt,  Judge. 

P.  O.  Clark,  for  appellant.  BaU  A  San- 
$comy  tat  ai^llees. 

Gahpbblz.,  J.  These  are  ejectment  cases 
Involving  the  snfflciency  of  tax-titles.  The 
chief  question  raised  touching  the  tax  of  1878 
relates  to  Its  including  the  salary  of  a  sheriff, 
at  a  sum  of  91,500,  In  lieu  of  all  fees  for 
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Berricps  rendered  the  county.  Fftyment  was 
made  in  pursuance  of  this  resolution.  It  has 
been  pointed  out  more  than  once  by  this  conrt 
that  the  aherill  must  be  conHned  to  his  stata- 
tory  fees  In  all  cases  where  they  are  fixed  by 
statute.  Bark  v.  Webb*  32  Mich.  173;  Peck 
T.  Bank,  61  Mich.  353,  16  N".  W.  Bep.  681; 
Clark  V.  Sapervisors,  38  Mich.  658.  De- 
manding and  receiving  more  is  a  misdemean- 
or. How.  St.  §  9256.  Most  «f  the  sheriff's 
fees  Qxed  by  statute  relate  to  services  In  con- 
nection with  tlie  administration  of  civil  and 
criminal  justice,  and  the  Iceeping  and  control 
of  prisoners.  There  are  the  strongest  rea- 
sons wliy  such  matters  should  not  be  left  to 
the  supervisors,  but  It  Is  enough  for  the  pres- 
ent purpose  that  they  have  not  been  so  left. 
The  sheriff  has  it  in  his  power  to  forward  or 
hinder  the  course  of  criminal  justice  in  many 
respects.  It  is  essential  to  publicsafety  that 
its  administration  be  kept  as  far  as  possible 
free  from  any  extraneous  meddling  or  inter- 
ference, and.  if  the  supervisors  or  any  other 
body  can  have  a  voice  In  the  payment  of  the 
sheriff's  charges,  it  ia  evidence  that  hts  sub- 
servience to  them  is  invited,  if  not  compelled, 
and  that  they  can  have  a  good  deal  to  do  with 
the  pursuit  or  exemption  of  criminals.  It 
has  been  brought  to  our  attention,  as  it  has 
been  to  ttrat  of  the  legislature,  that  county 
oflBcials  dependent  on  the  supervisors  have 
professed  to  be  Influenced  by  their  views  oi 
economy  in  their  action  in  criminal  prosecu- 
tions. We  have  been  compelled  several  times 
to  oompel  the  payment  justices'  fees  for 
criminal  examinations  that  did  not  terminate 
as  the  supervisors  desired,  or  which  were 
prosecuted  agninst  their  wishes.  That  such 
influences  have  actually  succeeded  with  offi- 
cers lacking  firmness  titere  is  no  reason  to 
doubt.  If  the  principle  Is  oneeadmitted  that 
any  deviation  can  be  had  from  the  statutory 
allowances,  the  temptation  is  directly  offered 
to  the  sheriff  to  make  himself  agreeable  to 
the  board  on  the  one  hand,  and  to  shirk  un- 
profitable duties  on  the  other.  The  law  has 
left  some  cases  subject  to  the  anpervisoni, 
and  appointed  no  specidc  fees.  It  is  possi- 
ble, although  no  such  cases  were  suggested, 
that  the  sheriff  may  have  Home  functions  not 
more  appropriate  to  his  office  than  to  any 
other.  But  the  resolution  does  not  confine 
his  salary  to  services  that  might  be  contract- 
ed fur.  It  aims  directly  at  services  deemed 
necessary  to  be  subjected  to  fixed  compensa- 
tion, which  only  concern  the  county  as  one 
of  the  agencies  of  governmental  administra- 
tion, and  not  as  a  local  body  acting  for  local 
intei  esls.  In  a  matter  of  such  direct  public 
concextt  it  is  not  safe  to  hold,  as  we  are  asked 
to  hold,  that,  altliough  illegal,  the  UlegHlity 
shall  have  no  ofEect.  There  can  be  no  doubt 
on  the  record  tliat  the  illegal  salary  entered 
into  the  levying  of  the  tax.  and  is  one  of  se- 
rious importance.  There  can  be  no  reason 
why  the  mischief  cannot  be  indefinitely  per- 
petuated, if  allowed  to  go  unredressed.  In 
our  opinion,  the  tax  is  void  for  this  tiansao- 
action,  and  should  be  so  declared.   The  judg- 


ment most  be  reversed,  and  a  new  trial 

granted. 

Shebwood,  0.  J.«  and  Chamflut  and 
MoBSB,  JJ..  concurred  with  Cavfbeu.,  J. 


BowLiNQ  «t  al,  0.  Hannant  tt  at. 
(Sujweme  Court  of  MicMgan.  Nov.  16, 1SS9.> 

FOBCIBLB  BnTBT  AITS  DbTADTSS  — CHAXCTXT 

Sum. 

The  forcible  entry  and  detainer  act,  HSaw. 
Bt  Ulch.  1 8395,  sQbd.  8,)  glvinR  a  remedy  ''whea 
any  person  iball  oootioue  in  pouesslao  of  any  prem- 
ises, sold  by  virtue  of  any  mortgage  or  execution, 
after  the  expiration  of  the  time  limited  by  law  for 
the  redemption  of  sueh  premises. "  Is  stnotly  lim- 
ited to  redeemable  foreoloanies,  and  does  not  oover 
elumoery  aaSm. 

Error  to  circuit  eoart,  Calhoun  county; 
Hooker,  Judge. 

The  plaintiffs  had  a  mort^pige  on  the  de- 
fendant Solomon  Hannant'a  farm.  Said 
mortgage  was  foreclosed  in  chancery,  and  a 
decree  tor  the  sale  of  the  premises  was  mAde 
by  tliedrcnitoonrtfor  the  county  of  Calhoun, 
in  chancery.  Afterwardatheland  and  prem- 
ises owned  and  ooeupled  by  the  defendant 
Solomon  Hannant  and  bis  family  was  aM  by 
a  circuit  court  commissioner  in  pursuance  of 
said  decree,  and  said  premises  were  bid  in  by 
the  plaintiff  In  this  proceeding,  Stephen  F. 
Dowling  and  David  DowUng,  who  wen  the 
purchuen  at  said  commissioner^  sale. 
FlaintiflB  commenced  proceedings  befwe  a 
circuit  court  commissioner  to  recover  poases- 
sion  under  section  8295  of  Howell's  Statutes, 
which  proceeding  was  entertained  by  the  eom- 
mlssioner,  and  afterwards  said  commisBionn' 
rendered  judgment  for  plaintiffs,  from  which 
judgment  defendants  appealed  to  the  dreuit 
court  tor  the  county  of  Calhoun,  when  said 
proceeding  was  tried  befine  the  dreuit  jodga 
without  a  jury,  and  afterwards  said  judgo 
decided  tor  pZalntifts.  Defondants  bring  er- 
ror. 

F.  H".  Loekiooodt  tor  appdlants.  StUbn-t 
(ft  Mechem,  for  appellees. 

GAMFBBtx,  3.  In  this  case  complainants 
were  allowed  in  the  court  below  to  recover 
possession  under  a  chancery  toredosure  sale, 
by  proceedings  under  the  forcible  entry  and 
detainer  act,  commenced  before  an  officer 
having  the  jurisdiction  of  a  judge  at  cham- 
bers. These  proceedings,  whiim  are  sum- 
mary, and  provide  for  getting  possession  of 
land  without  the  forms  of  law  to  which  par- 
ties are  entitled  in  courts  of  justice,  are 
purely  statutory,  and  cannot  be  allowed  in 
any  case  not  clearly  within  the  statute. 
Where  a  chancery  s»le  is  conducted  under  a 
decree  in  equity,  the  court  granting  the  decree 
has  full  power  to  give  possession  against  par- 
ties lx)und  by  the  decree,  and  can  in  each 
case  secure  all  the  rights  of  persons  whose 
interests  are  involved.  There  Is  no  need  of 
other  relief,  and,  if  sought  elsewhere.  It  may 
interfere  with  the  proper  control  the  court 
of  equity  over  its  own  process.  The  <»ly 
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clause  relied  upon  by  complainants  ts  that 
which  gives  the  remedy,  "when  any  person 
ahali  continue  in  possessiun  of  any  premises, 
sold  by  virtue  of  any  mortgage  or  execution, 
after  the  expiration  of  the  time  limited  by 
law  for  the  redemption  of  such  premises.*' 
Subdivision  3.  ^  8295,  How.  St.  The  same 
subdivision  appUes  to  probate  sales.  In  ex- 
ecution and  probate  sales  the  court  under 
which  title  is  made  has  no  power  whatever 
to  pnt  purchasers  into  possession.  Their  only 
remedies  are  by  distinct  possessory  suit  of 
some  kind.  In  execution  and  statutory  fore- 
«losnre  sales  the  purchaser  gets  only  an  in- 
dioate  title,  contingent  on  failure  to  redeem. 
In,  chancery  sales  there  is  no  redemption. 
The  statute  giving  summary  remedies  applies, 
by  its  terms,  only  to  redeemable  foreclosures, 
and  it  cannot  cover  chancery  sales  without 
enlarging  it  iwyond  its  terms,  and  Interfer- 
ing with  the  le|[itimate  powers  of  courts  of 
equity. 

Judgment  must  be  reversed,  and  the  pro- 
oeediugs  quaabed,  with  coats  of  all  the  courts. 

Shekwood,  G.  J.,  and  Chahflin  and 
lloBSE.  JJ.,  concurred  with  Campbell,  J. 


FURDON  O.  SELIOMAH. 
<9iipm7i«  Court  of  MicMgan.   Nor.  15»  188&.) 

LmiTATIOK  OF  AonONB— FSlVD. 

How.  8t.  Hich.  {  8724,  which  allows  suit 
withlD  two  years  after  uie  dlsooverr  of  a  cause  of 
action  which  has  been  ^'frauduleutlv  concealed" 
from  the  knowledge  of  the  party  suing,  does  not 
apply  to  a  case  where  plaintiff  fails  to  avail  him- 
•elf  of  the  means  and  (n>portaaities  offered  for 
knowing  folly  the  facta  of  the  allied  oaws  of  ac- 
tion. 

Error  to  circuit  court,  Saginaw  county 
William  A.  Clark,  {F.  L.  Eaton,  of  coun- 
sel,) for  appellant.    W.  8.  Tennant,  (  Wisner 
(ft  Draper,  of  counsel,)  for  appellee. 

Gahfbsll,  J  Plaintiff  sued  defendant 
for  money  had  and  received,  the  cause  of  ac- 
tion being  the  sale  to  plaiotiCF  of  worthless 
township  bonds  of  Billings,  Gladwin  county. 
These  were  sold  to  plaintiff  in  .January,  1879. 
The  suit  was  brought  August  1,  1888,  nine 
years  and  a  half  thereafter.  The  defense 
was  the  statute  of  limitations,  and  this  was 
sought  to  be  avoided  on  the  exception  of  sec- 
tion 8724,  How.  St.,  which  allows  suit 
within  two  years  after  the  discovery  of  a 
cause  of  action  which  has' been  "fraudulent- 
ly concealed"  from  the  knowledge  of  the 
party  suing.  The  alleged  fraud  consisted  in 
representing  that  the  bonds  were  good, — as 
good  as  the  Gladwin  county  bonds, — and  that 
the  town  hiul  paid  the  first  coupons,  which 
showed  they  were  good;  that  plaintiff  would 
only  have  to  present  the  coupons  at  the  bank 
in  Detroit  where  payable,  and  they  would  be 
paid;  ttiat,  being  the  Srst  issued,  they  would 
be  first  paid.  The  coupons  due  in  January, 
1880,  were  not  paid.  Plaintiff,  January  13, 
1880,  wrote  to  the  county  treasurer  of  Glad- 
win, and  received  back  a  letter  indicating 


that  the  paper  was  poor  paper,  and  that  the 
only  way  to  collect  the  coupons  was  to  send 
them  to  somebody  in  Saginaw  at  once,  for 
they  were  collecting  taxes;  that  there  was  a 
good  deal  of  Billings  orders,  bonds,  and  cou- 
pons out,  and  the  township  would  bear  watch- 
ing. In  May,  1880,  he  was  told  no  provision 
had  been  made  for  them*  but  perhaps  if  he 
had  them  around  in  time  he  might  get  part 
of  them  the  next  winter.  The  case  shows  no 
further  effort  or  inquiry  until  1887,  when 
casually  plaintiff  heard  defendant  had  some 
hand  in  their  concoction.  These  bonds  show 
no  authority  on  their  face  for  their  issue,  and 
apparently  there  was  no  legal  authority  in 
fact.  Examination  in  the  township  would 
have  disclosed  their  character,  but  none  was 
made.  There  is  nothing  in  the  case  indicat- 
ing any  attempt  by  defendant  to  prevent  or 
postpone  inquiry.  It  was  as  easy  to  find  out 
the  validity  or  invalidity  of  the  bonds  when 
the  first  default  arose  as  at  any  time  ther^ 
after.  Plaintiff  knew  then  that  they  were 
not  as  represented,  and  he  received  strong 
hints  from  the  treasurer  of  Gladwin,  who  in 
no  way  represented  the  township,  that  should 
have  set  him  on  Inquiry.  He  entirely  neg- 
lected to  search  where  the  only  information 
was  to  be  found,  and  defendant  threw  no  ob- 
stacle in  the  way  of  his  doing  so.  How  this 
inaction  could,  under  such  circumstances, 
amount  to  a  concealment  of  anything  it  is 
hard  to  see.  Plaintiff  did  not,  so  far  aa  ap- 
pears, even  complain  to  defendant,  or  ask  in- 
formation. Had  he  done  so,  and  had  defend- 
ant then  tried  to  put  him  off  his  guard,  the 
case  might  possibly  have  been  difiFerent. 
But  the  statute  was  not  meant  to  help  parties 
who  take  no  pains  to  see  what  is  before  their 
eyes.  Tlie  judgment  for  defendant  should  be 
atfirmed,  with  costs.  The  other  justices  con- 
curred. 


DlEHLU AH  «. .  I>WELLINa-HOiraB  ISB.  OO. 

{Suvreme  Cowrt  of  MtcMgan.  Nov.  16, 1889.) 
Ihbubakob— Conditions  of  Poliot— Titlb. 
A  pollw  ai  fire  insnrance  provided  that  *if 
the  Interest  of  the  Insured  Id  said  property  now  Is 
or  shall  become  any  other  or  less  than  a  perfect 
legal  and  equitable  title,  *  *  *  then  this  policy 
shall  be  void. "  It  appeared  that  the  deed  convey- 
ing the  property  to  platntlft  incorrectly  dmoribed 
It.  The  miBtake  was  not  disoovered  until  after 
the  loss  by  fire,  when  plaintiff's  grantor  at  ones 
made  a  quitclaim  deed  to  plaintiff,  oootalulng  the 
correct  aesoription.  Held,  that  the  policy  was 
not  forfeited. 

Error  to  circuit  court,  Gratiot  county; 
Hart,  Judge. 

This  was  an  action  on  a  policy  of  fire  In- 
surance, brought  by  Mary  Diehlraan  against 
the  Dwelling-House  Insurance  Company. 
There  was  judgment  for  defendant,  and  plain- 
tiff brin{(S  error. 

Netoell  Leonard,  for  appellant.  T,  W, 
Whitney,  for  appellee. 

Long,  J.  A  policy  of  insurance  was  is- 
sued to  plaintiff  by  the  Dwelling-House  1^ 
suranoe  Company,  defendaut,  for  the  sum  oC 
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$700»  made  up  as  follows:  On  frame  dwell- 
ing-house, S300;  on  furniture,  etc.,  $300; 
and  on  frame  bam  and  shed  adjoining,  the 
Bum  of  $100.  This  policy  whs  issued  on 
Febraary  13,  1886,  for  the  tenn  of  three 
years,  and  a  premium  of  $7  paid.  On  March 
31,  1888,  the  dwelling-house  and  a  quantity 
of  goods  therein  covered  by  said  policy  were 
destroyed  by  Are.  After  the  fire  plaintiff 
made  the  necessary  proofs  of  loss.  An  ad- 
juster of  the  defendant  company  visited  the 
premises,  and  after  a  full  and  careful  exami- 
nation of  the  loss  and  cause  of  the  fire  it  was 
agreed  between  him  and  the  plaintiff  that 
the  matter  should  be  adjusted  and  settled  by 
the  payment  of  $275  on  the  house,  and  $45 
on  the  personal  effects  destroyed,  making  a 
total  of  $320,  which  the  adjuster  agreed  the 
company  should  pay  within  90  days  from  the 
date  of  adjustment.  The  d^endant  com- 
pany afterwards  refused  payment,  on  tbe 
ground  that  the  plaintiff  was  not  the  owner 
of  the  premises  upon  which  said  building 
and  property  stood  at  the  time  the  policy  is- 
sued, or  at  the  time  of  the  fire.  The  policy 
provides  that  "if  the  interest  of  the  insured 
in  said  property,  or  any  part  thereof,  now  is 
or  shall  become  any  other  or  less  than  a  per- 
fect legal  anil  equitable  title  and  ownership 
from  all  liens  whatever,  except  as  stated  in 
writing  herein,  or  if  the  building  stands  on 
leased  ground  or  land  of  which  the  assured 
has  not  a  perfect  title,  then,  and  in  every 
such  case,  this  policy  shall  be  void."  It  ap- 
pears titat  James  Paddock  and  wife  made, 
executed,  acknowledged,  and  delivered  a  deed 
to  Mary  and  Martin  Diehlman.the  husband 
of  the  plaintiff,  some  time  prior  to  the  Issu- 
ing of  the  policy  in  this  case.  The  lands  and 
premises  are  described  in  the  deed  as  follows: 
''Commencing  forty-one  rods  south  of  the 
Bouth-west  comer  of  the  east  half  of  the 
north-west  quarter  of  section  nineteen,  town- 
ship twelve  north,  range  two  west;  running 
thence  east  twenty  rods;  thence  north  eight 
rods,"  etc.,  "to  the  place  of  beginning,"  etc. 
The  correct  description  would  have  been; 
"Commencing  forty-one  rods  north  of  tlie 
south-west  quarter,"  etc.  Afterwards,  and 
In  order  to  put  the  whole  title  in  Mary  Diehl- 
man,  she  and  her  husband  conveyed  the 
premises  to  \V.  H.  Swartz,  and  Swartz  con- 
veyed back  to  the  plaintiff.  These  deeds 
were  all  made  before  the  insurance  was  af- 
fected, and  all  the  deeds  contained  the  wrong 
description.  The  plaintiff  and  her  husband, 
however,  moved  onto  and  took  possession  of 
the  premises  intended  to  be  conveyed,  and 
were  so  in  possession  at  the  time  of  the  in- 
surance, and  the  building  insured  is  the  one 
occupied  and  used  as  the  homestead  of  the 
plaintiff  and  her  husband.  The  insurance 
was  placed  upon  the  property  by  Mr.  A.  H. 
Garbutt,  the  duly -authorized  agent  of  the  com- 
pany in  tliat  county*  upon  application,  and 
after  a  view  of  the  premises.  This  mistake 
was  not  discovered  in  the  deed  until  after  the 
loss  of  the  building,  etc.,  by  fire,  when  Mr. 
Faddock  at  once  made  a  quitclaim  deed  to 


plaintiff  containing  the  ocnrect  deserlptton, 
for  the  purpose  of  correcting  the  mistake  in 
the  former  deeds.  Tbe  situation  was  sacb 
that  plaintiff  would  have  the  right  to  tbe  cor- 
rected deed,  and  a  court  of  chancery*  upon 
application,  would  have  corrected  it.  Tbe 
whole  matter  was  treated  between  the  par^ 
ties  to  the  deed  as  a  clerical  error,  Mr.  Pad- 
dock making  no  claim,  after  the  execution 
and  delivery  of  the  deed,  to  the  premises  in- 
tended to  be  conveyed,  and  the  parties  tak- 
ing actual  possession  of  the  property  00  in- 
tended to  be  conveyed,  and  the  insurance  be- 
ing placed  thereon.  The  plaintiff  had  in 
equity  all  the  title  that  Paddock  had  to  tbe 
property,  and  in  the  application  the  agent  of 
the  defendant  company  correctly  described 
the  premises.  It  does  not  appear  that  tbe 
risk  was  in  any  way  increased  or  made  more 
hazardous.  All  the  parties  acted  In  good 
faith,  and  after  the  fire  adjusted  the  loss,  and 
defendant  promised  payment.  These  facts 
are  not  disputed.  These  circumstances  can- 
not be  held  to  work  a  forfeiture  of  tbe  pol- 
icy. The  title  to  the  premises  is  substantial* 
ly  as  represented,  as  in  equity  the  plaintiff 
had  the  right  to  the  legal  title  as  she  then 
had  the  equitable  title,  and  when  it  was  so 
conveyed  it  related  back  to  the  time  of  tak- 
ing possession  under  the  deed  containing  the 
wrong  description.  It  was  agreed  in  the 
court  below  that  the  loss  was  adjusted  at  tbe 
sum  of  $820.  The  lAss  occurred  March  31. 
1888,  and  the  amount  would  become  payable 
90  days  thereafter  by  the  terms  of  the  policy. 
The  judgment  of  the  court  below  must  be  re- 
versed, and  judgment  entered  in  this  court 
for  $320.  with  interest  at  6  per  cent,  from 
June  30,  1888.  Plaintiff  will  recover  the 
coats  of  both  courfei.  The  other  jusUces  ood- 
curred. 


Etans  e.  Stchrbbiio. 

(SupTCTM  Court  of  Michigan.   Nov.  15, 1889.) 
Dbciit— Sai.1  or  Nora. 

1.  One  wbo  has  sold  &  Bohemiaa  oat  note  by 
fraudulently  represenUne  that  it  was  f?ood  andool* 
lectible,  and  that  the  maker  was  responsible,  can- 
not, in  an  action  by  the  buyer  for  the  reoovery  of 
tbe  price,  assen  that,  as  plaintiff  was  an  Innooenk 
pur^aser,  the  note  was  good  in  his  hands,  and  ob- 
ject to  tho  admissibility  of  evidence  showing  its  la- 
validity,  as  he  would  thereby  gain  anod vantage 
Ms  own  fraud. 

2.  Under  such  circumstances,  plaintiff  oould 
not  be  required  to  collect  tbe  note  against  the  mak- 
er, though  she  might  be  able  to  do  so. 

Error  to  circuit  court,  Livingston  ooun^; 
Kewton,  Judge. 

Hollin  U.Person,  for  appellant.  D,  Shtrtai 
and  B*  T.  O.  Clark,  for  appellee. 

Morse,  J.  The  plaintiff  brought  suit  In 
the  Livingston  county  circuit  court,  alleging, 
in  substance,  that  the  defendant  sold  her  a 
note  for  $20U,  executed  by  one  Charles  £. 
Holdridge,  representing  to  the  Rev.  James 
Q.  Doherty,  who  was  acting  as  her  agent  in 
the  purchase  of  tlie  note,  that  the  note  was 
good  and  collectible,  and  tliat  Holdridge  was 
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worth  about  85,000,  wblch  said  Holdridge 
owned;  that  she  relied  upon  sucb  warranty 
in  tlie  purchase  of  tbe  note;  that  said  note 
was  not  good  or  collectible,  and  that  said  Hol- 
dridge  was  irresponsible  and  financially  worth- 
less; that  the  defendant  represented  that  tbe 
note  was  given  for  a  good,  legal,  and  valua- 
ble consideration,  when  In  fact  it  was  a  Bo- 
hemian oat  note,  and  worthless,  and  of  no 
value;  that  she  demanded  payment  of  said 
note  from  the  maker,  Holdridge,  who  refused 
payment.  Afterwards  she  caused  a  tender  of 
tbe  note  to  be  made  to  defendant,  and  do- 
mnnded  payment  of  the  same,  or  the  refund- 
ing of  the  money  paid  by  her  to  him  for  said 
note,  which  demand  was  refused  by  the  de- 
fendant. The  defendant  pleaded  the  general 
issue,  and  gave  notice  under  said  plea  that 
after  tbe  note  had  become  due  the  muker, 
Holdridge,  had  offered  and  tendered  the  plain- 
tiff as  payment  or  jtart  payment  of  said  note 
a  horse  of  the  value  of  0200,  which  plaintift 
refused  to  accept.  The  plaintiff  bad  judg- 
ment in  the  court  below. 

The  testimony  on  the  part  of  the  plaintiff 
was  to  the  effect  that  the  defendant  offered 
to  sell  the  note  to  Mr.  Doherty,  who  was  a 
Catholic  priest,  then  stationed  at  Brighton. 
Father  Doherty,  as  he  is  called  in  the  record, 
had  no  money  at  the  time,  but  thought  per- 
haps plaintiff,  who  was  bis  housekeeper, 
might  buy  the  note.  He  spoke  to  her  about 
it,  and  acted  as  her  agent  in  the  transaction. 
He  testified  that  defendant  told  him  that  the 
note  was  all  right,  and  represented  that  Hol- 
dridge was  good,  and  that,  after  all  bis  debts 
were  paid,  he  would  have  at  Ipast  $5,000  left, 
and  that  the  note  would  not  have  been  pur- 
chased except  for  these  representations  of  de- 
fendant. Testimony  was  also  given  tending 
to  show  that  the  note  was  a  Bohemian  oat 
note  of  the  usual  kind  alloat  in  this  state,  and 
accompanied  by  the  usual  bond,  which  had 
not  been  performed,  and  that  the  representa- 
tions lis  to  the  tinnncial  worth  of  Holdridge 
were  untrue.  Plaintiff  paid  9195  for  the 
note.  Defendant  admitted  that  he  knew  the 
note  was  given  for  Bohemian  oats  when  he 
sold  it  to  Father  Doherty,  but  testitied  that 
Holdridge  told  him  that  he  went  Into  the 
transaction  for  speculation,  and  that  he  was 
going  to  make  money  out  of  it  "right  imme* 
diately  to  pay  it."  "He  said,  '  You  will  cer- 
tainly have  it  paid  when  it  is  due.*"  This 
was  before  he  bought  the  note,  and  he  says: 
"I  would  not  have  bought  the  note  except  for 
Holdridge's  assurances,  because  it  was  a  Bo- 
hemian oat  note."  Defendant  paid  S180  for 
tbe  note.  He  also  testified  that  Holdridge 
told  him  that  be  would  be  pleased  to  have 
him  buy  it,  because  defendant  lived  near  by, 
and  he  could  pay  it  at  home.  He  admits  that 
he  told  Father  Doherty  that  the  note  was 
good,  and  that  Holdridge  was  good  for  it. 
Did  not  tell  him  it  was  a  Bohemian  oat  note. 
Did  not  tell  him  that  Holdridge  would  have 
•5,000  left  when  his  debts  were  paid.  Evi- 
dence was  also  given  on  the  part  of  defend- 
ant tending  to  show  that  the  maker  of  the 


note  was  financially  responBible  for  the 
amount  of  it.  It  was  shown  that  plaintiff 
made  no  effort  to  collect  the  note  of  Holdridge 
after  the  demand  and  refusal  of  payment. 

The  counsel  for  tbe  defendant  assigns  as 
the  principal  error  in  the  case  that  the  court 
permitted  testimony  to  be  given  showing  the 
note  to  have  been  given  for  Bohemian  oats, 
and  instructed  the  jury  that  if  the  note  was 
a  Bohemian  oat  note  it  was  not  a  good,  but 
a  void,  note.  It  is  argued  that  the  plaintiff, 
having  no  knowledge  that  the  note  was  given 
for  Bohemian  oats,  and  purchasing  it  before 
due  for  value,  was  a  bona  fide  holder  of  the 
note,  and  could  collect  it;  that  the  maker 
never  declined  to  pay  it  on  the  ground  that  it 
was  a  Bohemian  oat  note,  and  never  claimed 
tbnt  as  a  defense;  that  tbe  note  was  a  good 
note  as  soon  as  it  pass&d  into  plaintiff's  bands, 
and  that,  therefore,  the  fact  that  it  was  a 
Bohemian  oat  note  in  no  wise  affected  its 
validity  in  her  hands,  and  that  such  fact  was 
entirely  immaterial  and  irrelevant;  that,, 
therefore,  the  case  should  have  been  submit- 
ted to  the  jury  solely  upon  the  maker's  finan- 
cial responsibility.  We  think  the  circuit 
judge  fairly  submitted  tbe  case  to  the  jury, 
and  that  he  did  not  err  in  admitting  the  tes- 
timony as  to  the  consideration  of  tbe  note. 
The  conrt  instructed  the  jury  that  if  Hol- 
dridge told  defendant  tbe  note  was  all  right, 
and  that  he  would  pay  it  when  it  was  due, 
this  would  estop  Holdridge  from  making  any 
defense  to  the  note,  and  that  it  would  be  a 
good  note  so  far  as  its  being  given  fur  Bohe- 
mian grain  was  concerned.  This  was  as 
favorable  ai  the  defendant  could  ask,  under 
the  law  as  laid  down  by  this  court  in  refer- 
ence to  these  notes.  This  note  was  void  be- 
tween the  parties  on  the  ground  of  public 
policy.  It  was  also  void  and  dead  in  the 
hands  of  defendant,  as  he  had  knowledge  of 
the  fraudulent  transaction,  unless  something 
had  occurred  between  him  and  the  maker 
which  estopped  the  latter  from  pleading  its 
invalidity.  Holdridge  denied  telling  defend- 
ant that  the  note  was  ail  right,  or  that  he 
would  pay  it,  and  the  jury,  It  ia  admitted, 
npon  this  conflict  in  the  testimony,  found 
against  the  defendant.  Then  the  case  stands 
like  this:  When  defendant  presented  this 
note  to  Father  Doherty  be  knew  It  was  a 
void  note,  that  he  could  not  collect  it.  When 
he  told  Doherty  that  the  note  was  good, 
and  thereby  induced  him  to  purchase  it 
for  plaintiff,  he  cannot  be  permitted  by  tlie 
law  to  take  advantage  of  his  own  fraud,  or 
thus  to  evade  the  law  which  seeks  todiscour- 
Hg^  and  prevent  these  illegal  transactions. 
If  this  note  was  made  good  in  the  hands  of 
the  plaintiff  because  she  was  an  innocent 
purchaser,  she  was  made  such  innocent  pur- 
chaser by  the  fraud  of  the  defendant,  who 
concealed  from  her  not  only  the  original  con- 
sideration of  the  note,  but  warranted  it  to 
be  a  good  note  when  lie  knew  it  was  not  a 
valid  one,  except  as  it  might  be  made  so  by 
the  success  of  his  deception  and  falsehood. 
Tbe  law  in  such  a  case  will  not  force  fcha 
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plafnlifF  to  collect  the  note  against  tLe  maker, 
tliougl)  she  may  be  able  to  do  so,  nor  ^ow  the 
defendant  to  reap  a  profit  from  his  fraud,  as 
well  as  to  galvanize  hy  such  fraud  a  dead 
note  into  life.  This  would  not  be  in  accord 
with  that  public  policy  which  forbids  the 
contract  In  its  Inception,  and  which  endeav- 
ors to  prevent  those  engaged  in  it,  or  having 
guilty  knowledge  of  it.  to  protlt  thereby. 
The  commercial  law  In  favor  of  innocent 
purchasers  was  intended  for  the  benefit  of 
the  innocent  purchaser,  and  for  the  security 
of  those  handling  commercial  paper  In  the 
due  and  honest  course  of  business.  It  was 
not  intended  as  a  shield  to  those  fraudulently 
putting  in  circulation  illegal  or  void  notes, 
or  passing  them  upon  innocent  purchasers 
by  fraudulent  or  false  representations  or  war- 
ranties. And  it  is  much  better,  if  It  can  be 
done,  that  the  innocent  holder  shall  recover 
its  value,  or  the  money  paid  for  it,  from  such 
false  warrantor,  than  that  be  shall  undertake 
to  recover  it  from  the  maker.  There  is  no 
error  to  be  found  in  the  record,  and  the  judg- 
ment will  be  atSrmed,  with  costs. 

LOHO.  J.*  did  not  sit.  The  otbor  Justices 
oonouired. 


Ellis  o.  Hilton. 
(Supreme  Court  of  Mit^igan.  ITot.  11^  1880;) 

D^AQBS  roB  Torts. 
Where  plaintiff's  horse' is  injured,  so  as  to 
be  eDttrehr  worthless,  through  defeudant'i  negli- 
gence, and  plidntiiE,  acUoff  In  good  faith,  and  in  the 
belief  that  the  horse  might  be  helped  and  made  of 
some  value,  expends  mon^  Id  care  and  medical 
treatment  without  avail,  he  is  entitled  to  recover 
for  the  money  so  expended,  In  addition  to  the  value 
of  the  horse.   Camfbell,  J.,  dissenting. 

Error  to  circuit  court,  Grand  Traverse 
county;  Bansdell,  Judge. 

Pratt  A  Dattitt  for  appellant.  Lorin  Ifob- 
«rte ,  for  appellee. 

Long,  J.  This  Is  an  action  to  recover 
damages  against  the  defendant  for  negli- 
gently placing  a  stake  in  a  public  street  in 
Traverse  City,  which  plaintiff's  horse  ran 
against,  and  was  injured.  It  was  conceded 
on  the  trial  by  counsel  for  defendant  that 
the  horse  of  [daintiff  was  so  injured  that  it 
was  entirely  worthless.  Plaintiff  claimed 
damages,  not  only  for  the  full  value  of  the 
horse,  but  also  for  what  he  expended  In  at- 
tempting to  effect  a  cure,  and  on  the  trial 
stated  to  the  couit  that  plaintiff  was  entitled 
to  recover  a  reasonable  expense  In  trying  to 
cure  the  horse  berore  it  was  decided  that  she 
was  actually  worthless.  The  court  ruled, 
however,  that  the  damages  could  not  exceed 
the  value  of  the  animal.  A  claim  is  made 
by  the  declaration  for  moneys  expended  in 
tiding  to  effect  a  cure  of  the  horse  after  the 
injury.  Upon  the  trial  the  plaintiff  testified 
that  he  put  the  horse,  after  the  Injury,  into 
the  hands  of  a  veterinary,  and  paid  bim  835 
for  cure  and  tre^ment.  On  lils  cross-ex- 
Bmlnation,  he  also  tesUAed  that  the  veteri- 


nary said  "there  was  hopes  of  curing  her,  if 
the  muscles  were  not  too  badly  bruised.  He 
didn't  say  he  could  cure  her.  He  thought 
there  was  a  chance  he  might." 

Dr.  DeCow,  the  veterinary,  was  called,  and 
testified,  as  to  the  Jnjury,  that  the  stake  en- 
tered the  breast  of  the  horse,  on  the  left 
side,  about  six  inches;  that  the  muscles  were 
bruised,  and  the  1^  leg  perfectly  helpless. 
He  got  the  wound  healed,  but  on  account  of 
the  severe  bruise  of  the  muscles  the  1^  be- 
came paralyzed  and  useless.  On  being  asked 
whether  he  thought  she  could  behelp^  when 
he  first  saw  her,  he  stated  that  be  did  not 
know  but  she  might;  that  she  might  be 
helped,  and  kept  for  breeding  pnrpoeee,  and 
be  of  some  value. 

It  is  evident  from  the  testimony  that  the 
plaintiff  acted  in  good  faith  ia  attempting 
the  cure,  and  under  the  belief  that  the  mare 
.coul<l  be  helped,  and  be  of  some  value.  The 
court  below,  however,  seems  to  have  based 
its  ruling  that  no  greater  damages  could  be 
recovered  than  the  value  of  the  animal,  and 
that  these  moneys  expended  in  attempting  a 
cure  could  not  be  recovered,  upon  the  ground 
that  the  defendant  was  not  consulted  in  rela- 
tion to  the  matter  of  the  attempted  oarv. 
Whatever  damages  the  plaintiff  sustained 
were  occasioned  by  the  negligent  conduct  of 
the  defendant,  and  recovery  in  such  oases  is 
always  permitted  for  such  amount  as  shall 
compensate  for  the  actual  loss. '  If  the  horse 
had  been  killed  outright  the  only  loss  would 
have  been  its  actual  value.  The  horse  was 
seriously  injured;  but  the  plaintiff,  acting  in 
good  faith,  and  in  the  belief  that  she  might  he 
helped  and  made  of  some  value,  expended 
this  $35  in  care  and  medical  treatment.  He 
is  the  loser  of  the  actual  value  of  the  horse, 
and  what  he  In  good  faith  thus  expended. 
He  Is  permitted  to  recover  the  value,  but  cut 
off  from  what  he  has  paid  out.  Tills  ia  not 
compensation. 

Counsel  for  defendant  contends  that  such 
damages  cannot  exceed  the  actual  value  nt 
the  property  lost,  because  the  loss  or  destruc- 
tion is  total.  There  may  be  cases  holding  to 
this'  rule;  but  it  seems  to  me  the  rule  Is  well 
stated,  and  based  upon  good  reason,  in  Wat- 
son V.  Bridge.  14  Me.  201,  in  which  the  court 
says:  "Plaintiff  is  entitled  to  a  fair  indem- 
nity for  his  \oaa.  He  has  lost  the  value  of 
bis  horse,  and  also  what  he  has  expended  in 
endeavoring  to  cure  him.  The  jury  having 
allowed  this  part  of  his  claim,  it  must  be  un- 
derstood that  it  was  an  expense  prudently 
incurred,  in  the  reasonable  expectation  that 
it  would  prove  beneficial.  It  was  incurred, 
not  to  aggravate,  but  to  lessen  the  amount 
for  which  the  defendants  might  be  held  lia- 
ble. Had  it  proved  successful,  they  would 
have  bad  the  benefit  of  it  As  It  turned  out 
otherwise,  it  is  bat  just,  in  our  judgment, 
titat  they  should  sustain  the  loss."  In  Mui^ 
phy  T.  McGraw,  41  N.  W.  Bep.  917.  it  ap- 
peared  on  the  trial  that  the  horse  was  worth- 
less at  the  time  of  purchase  by  reason  of  a 
disease  called  "ecxema.**  The  court  charged 
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the  jury  that  If  the  plaintiff  was  led  by  de- 
fendant to  keep  on  trying  to  cure  the  horse 
the  expense  thereof  would  be  chargeable  to  the 
defendant,  as  would  also  be  the  case  If  there 
were  any  circumstances.  In  the  judgment  of 
the  jury,  which  rendered  il  reasonable  that 
he  should  keep  on  trying  aa  long  as  he  did  to 
«ffect  the  cure.  The  plaintiff  recovered  for 
such  expense  and  on  the  hearing  here  the 
charge  of  the  trial  court  was  held  correct. 

It  Is  a  question,  under  the  circumstances, 
for  tbe  jury  to  determine  whether  the  plain- 
tifl  acted  in  good  faith,  and  upon  a  reasooa- 
tle  belief  that  the  horse  could  be  curedi  or 
made  u£  some  value,  if  properly  taken  care 
of;  and  the  trial  court  was  in  error  in  with- 
■drawing  that  part  of  the  case  from  them. 
Such  damage,  of  course,  must  always  be 
■confined  within  reasonable  bounds,  and  no 
one  would  be  justified,  under  any  circum- 
stances, in  expending  more  than  the  animal 
was  worth  in  attempting  a  cure.  This  la  the 
only  error  we  neetl  notice.  The  judgment 
of  the  «ourt  below  must  be  reversed,  with 
4x»tBp  and  a  new  trial  ordered. 

Chahplin  and  Mobsb.  JJ.»  c(mcarred 

-with  Ix)Ne.  J. 

Sherwood,  C.  J.  I  concur  in  tbe  result. 

OAHPBSLin  J.  I  think  the  rule  laid  down 
at  tbe  circuit  the  proper  one.  « 


DEBBma  e.  Coustook  et  aZ, 
<5upmn6  Cowt  of  XtOiigan.  Nov.  US,  1889.) 
Nbougbkcb— Danqbroub  Fbbicibbs. 

1.  It  is  oegliReDoe  to  throw  bales  of  hay, 
wei^hiDK  140  pounoB,  from  a  bam  lott  dowa  onto 
a  public  sidewalk,  withoat  first  looking  into  tbe 
street  to  see  If  any  one  Ib  near  by,  and  givinf  anffl- 
<Aeai  waraiDg  to  prevent  approach  b«ore  oaatiiig 
them  down. 

9.  On  the  trial  of  an  action  for  Injnries  to 
pWotiff  oauBed  by  being  hit  by  snch  a  bale,  the 
«videDoe  being  confiicung  as  to  whether  such 
waralngwas  given,  averdlot  of  the  jniyon  tUs 
point  will  not  be  disturbed. 

S.  There  being  no  evidence  that  plaintiff  was 
where  she  could  not  have  avoided  seeing  the  fall 
of  other  baleB,  Ihem  Is  no  inferenoe  that  she  did 
see  them,  and,  there  being  no  evidenoe  as  to  that 
fact,  a  failure  to  charge  on  the  hypothesis  that  she 
MW  them  fall  was  not  error. 

Error  tu  circuit  court,  Alpena  county. 
Tumbull  <C-  l/a/oe,  for  appellants.  Depno 
A  Rutherford^  for  appellee. 

Campbell.  J.  Mrs.  Dehrlngsued  defend- 
ant for  personal  Injury  caused  by  her  being 
etruck  by  a  falling  bundle  or  bale  of  hay, 
while  she  was  passing  defendants*  barn. 
Tbe  barn  stands  foclng  a  public  ntreet  In  Al- 
pena, and  is  close  to  the  sidewalk.  Wlille  a 
wagon,  partly  loaded  with  bales  of  hay.  was 
standing,  backed  up.  close  to  or  partliUiy 
over  the  sidewalk,  waiting  for  Its  load,  two 
men  were  engaged  in  the  loft,  getting  the 
bundles  ready.  One  rolled  them  forward 
from  the  back  of  the  loft,  which  was  not 


very  deep,  and  of  the  ordinary  height  of  a 
barn  loft  from  the  ground,  and  the  other  put 
them  out  through  a  door  or  opening,  so  that 
they  dropped  on  the  sidewalk,  without  being 
lowered  'by  tackle.  Each  bale  was  compact 
ly  put  up  with  wire  binding,  and  weighed 
about  140  pounds.  A  man  named  Truckey 
put  each  bale  into  the  wagon,  helped  by  two 
others.  Plaintiff,  who  was  a  washerwo- 
man, living  further  out,  was  passing  along 
the  sidewalk,  and  intending  to  pass  the  barn. 
Her  story  is  that  she  noticed  nothing  indi- 
cating any  such  danger  as  would  exist  from 
falling  articles,  and  passed  on  without  warn- 
ing or  suspicion  of  danger,  until,  just  as  she 
got  opposite  the  door,  a  bale  fell  on  ber  and 
threw  her  down,  and  temporarily  made  her 
senseless.  She  was  helped  into  the  barn,  or 
near  it,  and  soon  revived  and  went  home. 
The  testimony  on  her  part  Indicated  that  tbe 
injury  had  serious  consequences,  affecting 
her  arm  and  her  internal  organs.  The  testi- 
mony was  in  direct  conflict  as  to  whether 
she  was  warned  or  pot  on  lier  guard.  She 
testifies  positively  that  she  saw  and  heard 
notliing  wliich  had  any  tendency  to  suggest 
danger.  In  this  she  Is  supported  fully  by 
one  other  witness,  and  partly  by  another.  On 
the  other  hand.  Mr.  Truckey  swore  positive- 
ly to  using  adequate,  and  what  should  have 
been  effective,  means  to  stop  her  from  going 
forward.  In  this  he  Is  entirely  corroborated 
by  the  hands  helping  him.  The  Jury  found 
in  plaintiff's  favor.  Ko  point  of  law  is  taken 
on  the  damages.  Objection  was  taken  to 
some  testimony  concerning  plaintiff's  pre- 
vious activity  and  capacity  for  work,  and  In 
the  course  of  It  some  facts  came  out  about 
the  size  of  her  family.  Nothing,  however, 
seems  to  have  been  entirely  irrelevant;  and 
it  does  not  appear  that  the  court  was  called 
on  to  caution  the  jury  about  drawing  wrong 
inferences  from  It.  No  exception  to  the  charge 
covers  any  such  point.  The  charge  wa^  fair 
and  intelligible  on  the  questions  raised,  and 
covered  all  that  was  essential. 

The  issues  were  narrow,  and  involved  the 
alleged  negligence  of  defendants  and  the  con- 
d  uct  of  pUlntlff.  There  was  evidence  of  neg- 
ligence in  defendants*  servants.  The  barn 
faced  a  public  street,  not  solitary,  and,  if  not 
constantly  frequented,  always  liable  to  be  sa 
How  common  a  thing  it  Is  to  throw  hay-tMilM 
down  from  a  loft.  Instead  tH  lowering  them 
with  tackle  or  sliding  them  down,  depends, 
probably,  on  circumstances.  It  Is  negli- 
gence to  do  this  without  first  looking  into 
the  street  and  sidewalk,  to  see  if  any  one  is 
near  by,  and  giving  sufiBclent  warning  to 
prevent  approach,  before  casting  down  what 
would  be  sure  to  do  great  harm  to  any  one 
hit  by  it  The  men  in  the  loft  do  not  appear 
to  hare  given  warning  to  passers-by.  The 
question,  tlierefore,  became  material  whether 
any  one  else  did.  The  only  person  claimed 
to  have  done  so  was  Truckey;  and.  If  he  did 
what  he  laid  he  did.  there  could  be  no  doubt 
of  plointifTs  own  recklessness  In  not  heeding 
the  warning.  But  upon  the  question  thede- 
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fendants  presented  to  the  juiy  a  distinct  re- 
quest for  a  Qnding.  The  testimony  was  in 
direct  conflict,  and  it  was  a  proper  inquiry. 
The  jnry  found  specially  that  no  warning 
WHS  given  by  Triickey.  and  this  finding  ap- 
pears to  settle  that  question.  We  have  no 
power  to  review  the  finding*  whatever  we 
might  think  of  it. 

The  only  other  consideration  presented  Is 
whether  plnintifF  ought  not  to  have  been  on 
the  lookout  without  warning.  The  court  in 
the  cliarge  presented  all  the  theories  in  the 
case  to  the  jury;  but  it  is  claimed  an  instruo 
tion  sliotild  have  been  given  specially,  as 
asked,  based  on  a  hypothesis  that  if  she  had 
seen  other  bales  fall  she  should  have  been 
wary  of  this.  We  do  not  find  any  testimony 
that  she  saw  the  fall  of  any  other  bales.  They 
were  not  thrown  down  rapidly,  but  at  inter- 
vals of  some  minutes;  and,  without  some 
proof  that  she  was  where  she  <K>uld  not  well 
avoid  seeing  them,  there  could  be  no  proper 
inference  tliat  she  saw  them.  We  find  no 
evidence  that  she  was  where  she  could  have 
seen  them;  still  less  that  she  probably  saw 
them.  The  court  was  not  called  on  to  call 
t)ie  jury's  attention  to  what  was  entirely  out- 
side of  any  testimony.  She  swears  she  saw 
nothing,  and  there  Is  nothing  to  the  con- 
trary. If  defendants'  testimony  indicates 
anything,  it  is  thHt  plaintiff  was  walking 
aloTig,  absorbed  In  thought,  and  not  atten- 
tive to  her  surroundings.  Had  this  been 
one  of  the  usual  dangers  of  city  sidewalks, 
this,  if  true,  might  be  open  to  comment.  But 
there  is  nothing  which  would  lead  any  one  to 
suppoBo  that  she  would  nut  have  got  along 
well  enough  as  against  any  other  perils,  and 
her  own  testimony  shows  no  inatteution. 
The  testimony  cannot  be  harmonized.  It  is 
contradictory,  both  directly  and  circumstan- 
tially. The  conflict  was  between  witnesses 
who  were  necessarily  In  fault  on  one  side  or 
the  other.  Tlie  case  involved  facts,  and  not 
much  law.  The  jury  must  decide  such  ques- 
tions* and  we  find  no  sufficient  ground  of 
error  in  th*?  law  rulings.  The  judgment 
should  be  afilrraed,  with  costs.  The  other 
justices  concurred. 


TURNBUI.L  v.  BOQOS  st  ol. 
{Suprtme  Court  of  Michigan.   Nor.  IS,  1889.) 
Fraud — Coxspibact — Etidbncb — Estoppbi* 
1.  In  an  action  charging  a  oonsplracyoa  the 
part  of  defendants  to  cheat  and  defraud  fklaintiff 
by  a  fraudulent  measurement  and  inspection  of 
lumber  sold  by  him  to  some  of  the  defendants, 
plaintiff  aonght  to  show  the  fraud— Flrfft,  by  the 
repreaentatioDs  and  efforts  of  the  defendants  to 
obtain  plaintiffs  consent  that  the  lumber  should 
be  inspected  by  defendants,  B.  Bros.,  a  firm  of 
lumber  inspectors;  second,  by  a  comparison  be- 
tween the  Inspection  made  by  B.  Bros,  and  that  of 
other  competeot  and  honest  inspectors  who  In- 

Sected  lumber  of  the  same  kina  and  quality  as 
at  shipped  to  defendants ;  third,  by  the  fact  that 
defendaotarefased  to  change  inspectors  after  they 
were  made  acquainted  with  the  alleged  fraud  of 
B.  Bros. ;  fourth,  that  B.  Bros,  were  requested  by 
plaintiff  to  employ  one  J.  to  assist  in  the  inspec- 
tion and  meaanrement  of  the  lumber,  who  was  ft 


competent  and  honest  inspector,  which  th^  re- 
fused to  do;  fifihj  by  oonnung  the  courses  of  the 
lumber  as  it  was  piled  on  the  dooka  befots  It  waa 
shipped,  and  estimates  made  ther^rom.  Held, 
that  this  testimony  was  competent,  and  upon  it» 
face  made  a  pHma  facte  showing  of  fraud. 

3.  Plaintiff  was  not  estopped  from  recovery  by 
the  fact  that  he  sent  a  atatement  of  the  inspeeww 
of  B.  BroB.  to  defendants,  and  received  lila  pay  up- 
on it. 

Error  to  dreult  court,  Alpena  county. 

Action  by  James  D.  Turnball  against  An- 
gus Boggs,  Willfam  Boggs,  Nelson  Holland. 
James  Stewart,  and  John  T.  Stewart,  charg- 
ing, a  conspiracy  to  cheat  and  defraud  plain- 
tiff in  the  measurement  and  inspection  of 
lumlMr  sold  tqr  plaintiff  to  the  defendants. 
There  wus  a  verdict  and  Judgment  for  plain- 
tiff, and  defendants  bring  error. 

Gfgo.  If.  Sleatort  (p^imo  A  Ruther/ord,  of 
counsel, )  for  appeuants.  '  Frank  Bmeriek 
and  John  C.  Shields,  for  appellee. 

MOBSB,  J  The  defendants  Bogga  ar» 
lumber  inspectors  at  Alpena,  Mich.,  and  the 
Stewarts  and  Holland  are  membem  of  tho 
firm  of  Holland  &  Stewart,  of  Buffalo,  N.  Y. 
The  plaintiff,  who  was  the  owner  of,  and  <^ 
crating,  a  saw-mill  at  the  mouth  of  I^ng 
I>ake  creek,  in  Alpena  countv,  contracted,  on 
the  16th  day  of  July,  1888,  with  Holland  & 
StewHrt  to  sell  them  Hbout  1,700,000  feet  of 
lumber.  The  memorandum  of  the  contract 
was  as  follows:  "Tlie  said  Tumbull  sells  to 
said  Stewart  and  Holland  all  the  4-4,  &-4» 
and  8-4.  about  1,700  M.,  at  97.50  for  S. 
culls,  915.00  for  Cora.,  and  $35  for  uppers, 
and  150,000  M.  bill  stuff,  and  70,000  M.  tim- 
ber, at  $8.00  per  thousand  on  rail  of  vessel 
at  TurnbuU's  docks,  Alpena  county.  Terms, 
90  days  from  shipnieiit,  or  2  per  cent,  off  for 
cash.  All  to  be  shipped  before  October  1st. 
1888.  Boggs  Bros,  to  Inspect  said  lumber. 
Mill  culls,  six  dollars.  Balance  of  logs,  if 
cut  so  as  to  ship  this  year,  at  same  price. 
Dated  July  16,  1888,  J.  D.  Turnbull. 
Holland  &  Stewart."  About  the  6th  of 
August  of  the  same  year  Holland  Stew* 
art  sent  two  vessels  to  plaintiff's  docks,  and 
there  was  loaded  about  625,000  feet,  which 
was  measured  by  Boggs  Bros.  When  the 
inspection  bills  were  handed  to  hira.  Turn- 
bull  found  fault  with  them  and  told  Hoggs  it 
Wits  not  right.  August  7 tb  plaintiff  sent  a 
statement,  as  per  Boggs  inspection,  to  Hol- 
land &  Stewart,  requesting  them  to  send 
notes  for  the  amount  of  such  shipment.  He 
said  nothing  about  the  inspection  in  this  let- 
ter. The  notes  were  sent  and  receipted  for 
by  plaintiff,  and  discounted  by  him.  Thej 
paid  at  maturity.  About  the  16th  of  An- 
gnst  Hoiland  &  Stewart  sent  two  more  ves- 
sels to  plaintiff's  docks,  and  they  were  loaded 
with  about  600,000  feet,  measured  and  in- 
spected by  lioggs  Bros.,  or  men  in  their  em- 
ploy, and  under  their  supervision.  Turnbull 
again  complained  of  the  inspection,  and 
wrote  to  Holland  &,  Stewart  on  the  18th  of 
August  that  he  was  not  satlsfled  with  the  In- 
spection, and  tliat  Boggs  and  his  men  wero 
elUier  incompetent  or  distionest;  that  tlMif 
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neither  gave  the  right  gaantlty  or  quality  of 
lumber;  and  requested  them,  as  '^square busi- 
ness men,"  to  let  sDme  one  elae  inspect  the 
balance;  saying  to  them:  "Yoti  may  name 
any  four  flrst-class  inspectors,  of  Alpena,  and 
I  will  select  two  of  the  (our,  or  I  will  name 
four,  and  yon  may  select  the  two.  ^11  X 
want  la  an  honest  measurement  and  inspec- 
tion. I  am  not  getting  it."  Holland  & 
Stewart  replied  August  21st  that  they  would 
be  In  Alpena  before  the  next  shipment,  and 
see  plaintiff  personally  ahout  the  matter. 
That  they  would  have  an  inspection  made  of 
the  lumber  last  shipped,  and,  if  they  found 
Boffgs*  inspection  right,  should  not  care  to 
change  them.  That  ttiey  would  have  the 
lumber  remeasured  and  reinspected,  and  find 
oat  for  themselves  whethpr  there  was  any 
foundation  to  plaintiff's  charges.  Plaintiff 
afterwards  received  notes  for  this  shipment, 
which  he  discounted,  and  which  were  paid 
at  maturity  by  Holland  &  Stewart.  Defend- 
ants Holland  A  Stewart  refused  to  change 
inspectors,  and  Turnbull  refused  to  allow 
them  to  take  away  any  more  lumber. 

This  suit  is  brought,  claiming  a  conspiracy 
of  the  defendants  to  defraud  the  plaintiff.  It 
ia  alleged  by  plaintiff  that  Holland  &  Stew- 
art falsely  and  fraudulently  represented  to 
them  that  Boggs  Bros,  were  competent,  fair, 
honest,  and  trustworthy  inspectors  of  lumber 
for  the  express  purpose  of  inducing  him  to 
consent  that  Boggs  Bros,  should  Jnspect  said 
lumber,  and  that,  relying  upon  such  repre- 
sentation, he  was  induced  to  so  consent,  and 
that  the  said  Holland  &  Stewart  so  induced 
him  to  consent  in  order  that  they  might 
cheat  and  defraud  him  in  the  measurement 
and  inspection  of  said  lumber.  That  said 
Bogg»  Bros,  did  not  inspect  the  lumber  fairly 
and  honestly,  but  dishonestly,  and  ctieated 
and  defrauded  plaintiff  out  of  at  least  100,- 
000  feet  of  lumber  In  the  measurement  there- 
of, and  also  cheated  and  defrauded  plaintiff 
in  the  inspection  of  said  lumber,  and  in  the 
grading  thereof,  placing  what  should  have 
been  uppers  into  common,  and  classing  wliat 
should  have  been  common  as  shipping  culls. 
Their  inspection  only  allowed  plaintiff  27,000 
feet  of  good  or  clear,  and  800,000  feet  of  com- 
mon, lumber,  when  there  should  have  been  at 
least  60,000  feet  of  good,  and  1,000,000  feet 
of  common,  lumber,  if  the  same  had  been 
fairly  and  honestly  inspected.  That  said 
Bogiis  Bros,  were  employed  by  Holland  & 
Stewart  to  inspect  si^id  lumber,  and  to  cheat 
and  defraud  said  plalDtifl  as  aforesaid  in  the 
inspection  and  measurement  of  tlie  same,  and 
that  they  have  cheated  and  defrauded  him 
out  of  at  least  80,000  feet  of  good  lumber, 
and  300,000  feet  of  common  lumber.  This 
claim  of  fraud,  and  damage  thereby  to  plain- 
tiff, was  attempted  to  be  shown  as  follows: 
First.  By  the  representations  and  efforts  of 
Holland  &  Stewart  to  obtain  plaintiff's  con- 
sent that  the  lumber  should  be  inspected  by 
Boggs  Bros.  iSecond.  By  a  comparison  be- 
tween the  inspection  made  by  B(^gs  Bros, 
and  that  of  other  competent  and  honest  in- 


spectors who  inspected  the  lumber  left  on  the 
docks,  and  which  was  claimed  to  be  of  the 
same  kind  and  quality  generally  as  the  lum- 
ber shipped  by  Holland  &  Stewart.  Third. 
By  the  fact  tliat  Holland  A-Stewart  refused 
to  change  inspectors  after  they  were  made 
acquainted  witi)  the  alleged  fraud'of  Boggs 
Bros.  Fourth.  That  Boggs  Bros,  were  re- 
quested by  plaintiff  to  employ  one  .Tohnson 
to  assist  in  the  inspection  and  measurement 
of  the  lumber,  who  was  a  competent  and  hon- 
est inspector  at  Alpena;  that  plaintiff  offered 
to  pay  said  Johnson  for  bis  work,  if  Boggs 
Bros,  would  employ  him ;  that  they  promised 
to  do  so,  but  when  the  inspection  of  the  last 
shipment  was  made  they  claimed  that  John- 
son was  drunk  as  the  reason  why  they  did 
not  bring  him  out  to  help  inspect  the  lumber. 
Plaintiff  saw  Johnson  same  day,  and  testi- 
fied that  Johnson  was  sober.  Fifth.  Count- 
ing of  the  courses  of  the  lumber  as  it  was 
piled  on  the  docks  before  it  was  shipped,  and 
estimates  made  therefrom. 

The  testimony  in  behalf  of  pliUntlff  showed 
that  Hoggs  Bros.*  inspection  ran  32}  per  cent, 
to  shipping  culls,  while  that  of  the  other  In- 
spectors only  made  about  21  per  cent,  of  such 
culls;  and  that  between  competent  and  hon- 
est inspectors  there  ought  not  to  be  a  vari- 
ance of  more  than  from  1  to  3  per  cent,  in 
their  inspection  of  the  same  lumber.  Tlie 
defendants  denied  that  there  were-asy  repre- 
sentations made  to  plaintiff,  or  any  effort  of 
any  kind,  to  induce  him  to  consent  to  the  in- 
spection by  Boggs  Bros.  Alleged  that  they 
were  chosen  as  much  by  his  suggestion  as  that 
of  Holland  &,  Stewart.  They  insisted  that 
there  was  no  fraud  in  the  inspection,  and  no 
conspiracy  between  them  to  cheat  or  defraud 
pbiintiff,  and  introduced  testimony  tending 
to  show  that  the  inspection  and  measurement 
were  competently,  fairly,  and  honestly  made. 
They  also  put  in  the  evidence  of  inspectors 
tending  to  show  that  the  matter  of  grading' 
the  lumber  whs  one  depending  a  great  deal 
upon  the  Judgment  of  the  inspector;  that 
the  line  between  good  and  common,  and  be- 
tween common  and  shipping  culls,  In  many 
boards  was  very  close,  and  tliat  competent 
inspectors  might  fairly  and  honestly  differ 
quite  a  large  per  cent. — from  3  to  20  per 
cent. — in  such  grading;  and  that  there  was  a 
great  difference  frequently  between  the  in- 
spections, made  at  different  times,  of  lumber 
cut  from  what  was  supposed  to  be  the  same 
kind  of  logs.  One  inspector  tmtified  that  he 
had  known  his  own  inspection  in  the  fore- 
noon to  vary  from  his  inspection  In  the  aft- 
ernoon of  the  same  day  10  to  15  per  cent,  in 
lumber  supposed  to  be  cut  from  the  same 
logs.  Several  prominent  and  extensive  lum- 
bermen in  Alpena  who  had  employed  Boggs 
Bros,  testified  that  they,  and  the  men  In  tlieir 
employ,  were  careful,  competent,  and  honest 
lumber  inspectors.  Holland  &  Stewart  also 
testified  that  they  sold  the  lumber  to  their 
customers  upon  the  inspection  and  measure 
ment  made  by  Boggs  Bros.  A  Buffalo  lum- 
ber inspector  teatiSed  that  he  Inspected  oxw 
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of  tlie  first  cargoes  shipped*  when  It  arriTed 
at  Buffalo,  and  made  the  good  and  common 
lumber  leas  than  shown  by  Bogga*  Inspection, 
the  whale  number  of  feet  b^ng  about  the 
same.  He  did  not  see  or  know  of  Boggs*  in- 
spection until  after  he  made  his  own.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  •1.000. 

Tbe  charge  of  the  court  was  onlnenUy 
clear  and  fair,  and^  as  admitted  by  defend- 
ants* counsel,  quite  favorable  to  the  defend- 
ants, HS  far  as  it  went,  in  defining  the  law  of 
the  case.  But  it  is  claimed  that  the  case 
should  not  have  been  submitted  to  the  jury 
at  all;  that  there  was  absolutely  no  proof 
of  any  fraud,  and  the  verdict  should  have 
been  directed  in  defendants'  favor.  If  a 
fraud  was  perpetrated  upon  plaintiff,  as 
claimed  by  him,  there  would  be  necessarily 
no  other  way  of  proving  itexcept  in  the  man- 
ner in  which  plaintiff  sought  to  establish  it. 
It  would  not  be  likely  that  plaintiff  could 
produce  any  direct  evidence  of  the  fraud,  or 
the  conspiracy  by  which  it  was  effected.  He 
would  in  most  cases  be  unable  to  prove  that 
Holland  &  Stewart  and  Boggs  Bros,  met  to- 
gether and  agreed  upon  and  marked  out  the 
course  of  tbe  fraud,  by  any  one  who  heard 
them  talking  of  the  plan.  This  would  be  a 
secrrt  undertaking  between  them,  which 
most  be  discovered,  if  it  all,  by  circum- 
stances, and  by  the  results  in  the  case.  It 
could  have  been  more  satisfactorily  estab- 
lished if  TurnbuU  could  have  remeasured  and 
inspected  the  lumber  siitpped,  but  this  he 
could  not  do  without  going  to  BufEalo,  and 
perhaps  not  then.  He  took  the  best  method 
to  discover  the  cheat  which  was  otherwise 
available  to  him.  It  is  contended  that  he 
should  have  demanded  a  reinspection  at  Buf- 
falo, which  he  did  nob  do.  But  he  notified 
Holland  &  Stewart  of  his  claim  of  fraud 
after  the  second  cargoes  were  shipped,  and 
'  they  promised  a  remeasurement  and  rein- 
spection of  such  cargoes.  They  wrote  him: 
"We,  however,  will  be  in  Alpena  before  that 
time,  and  will  call  and  see  you  personally  in 
reference  to  what  you  state  in  your  letter. 
Tliis  will  give  us  a  chance  in  tbe  mean  time 
to  inspect  these  two  barges,  on  which  you 
make  so  much  complaint;  and  if  we  find  that 
Messrs.  Boggs'  inspection  is  right,  then  we 
shall  notcaretochangethem.  We,  however, 
will  be  able  to  know  better  about  ten  days 
after  tbe  barges  get  here,  as  we  shall  have 
this  lot  of  yours  all  inspected  and  remeasured 
by  that  time.  I  think  you  will  see  the  jus- 
tice of  this.  The  only  complaints  we  have 
ever  had  about  any  incompetency  of  the  in- 
spectors has  always  been  from  men  who  are 
not  strictly  in  the  lumber  business;  but,  as 
you  have  made  a  direct  charge  against  tliese 
inspectors,  we  will  find  out  for  ourselves,  as 
we  can  easily  see  wliether  there  is  any  foun- 
datiun  or  truth  in  your  charges."  But  their 
own  testimony  shows  that  they  never  re- 
measured or  inspected  any  of  the  lumber  ex- 
cept one  of  the  first  cai^oes,  and  it  is  claimed 
by  TurnbuU  that  the  flrst  cargoes  were  alwut 


3  per  cent,  nearer  correct  than  the  last.  The 
testimony  introduced  l>y  the  plaintiff  to  show 
fraud  was  competent,  koA  upon  its  face  made 
a  prima  facte  showing.  Although,  upon  the 
whole  case,  we  might  not  have  reached  the 
same  result  as  the  j  my  did,  the  facts  and  cir- 
cumstances were  properly  submitted  to  them, 
and  ^e  cannot  disturb  their  finding. 

It  is  also  claimed  that  the  plaintiff  was 
estopped  by  his  conduct  in  tbe  case  from  re- 
covering in  this  action,  because  he  sent  the 
statement  of  the  inspection  to  Holland  & 
Stewart,  and  received  his  pay  upon  them. 
This  did  not  estop  him.  He  made  his  claim 
of  fraud  seasonably  enough.  He  received  no 
more  than  liis  own  when  he  took  and  dis- 
counted the  notes  for  the  lumber  which  Hol- 
land &  Stewart  confessedly  had  received. 
In  receiving  such  payment  he  waived  no 
claim  for  the  lumber  they  had  fraudulently 
obtained,  if  any,  and  neither  ofl  the  defend- 
ants were  induced  by  his  acts  to  do  anything 
which  would  authorize  tbem  to  claim  the  ben- 
efit of  an  estoppel  against  their  fraud,  if  any 
fraud  was  committed. 

We  have  been  unable  to  find  any  error  in 
the  record*  and  the  judgment  Is  affirmed* 
with  costs.   Tbe  other  justices  concurred. 


UaTWOOD  «.  LOGAV. 

(Supreme  Court  of  Michigan.  Nov.  IS,  1889.) 

liUXDuysD  Axm  Tbkant— DBriecTiTi  Prbhisss — 
BBOovpmiirT— Vexatious  Atpbal. 

1.  In  an  action  to  recover  rent  of  premfsey 
leased  to  defendant  for  a  dweUing-hoase,  it  ap- 
peared that  tbe  well  of  water  od  tbe  premises 
which  defeodaat's  family  used  was  polluted  by  the 
oarcass  of  a  dead  dog,  so  that  tber  became  sltd^ 
and  he  was  put  to  expense  in  oaring  for  them,  for 
serrices  of  physicians,  narses,  eta  PlalnUff's  at- 
tention was  oalled  to  the  bad  quality  of  tbe  water 
after  defendant  had  gone  into  possession,  made  an 
exan^nation,  and  found  the  dog  there,  but  did  not 
communicate  the  fact  to  defendanL  Betd,  that 
defendant  could  recoup  the  damages  suffered. 

2.  Defendant  was  not  limited  to  the  actual 
damages  sustained  In  procuring  nurses  and  payioK 
the  physicians,  but  was  entitled  to  damages  for  au 
the  injuries  which  would  natoraUy  follow  from  the 
pollution  of  tbe  water. 

8.  The  Jury,  both  In  the  Justloe'a  and  the  dr- 
cuit  court,  having  found  that  plaintiff  knew  of  the 

Eresence  of  the  dead  animal  in  the  well,  and  tiiat 
e  concealed  the  fact  from  the  defendant  and  hia 
family,  his  appeal  should  be  regarded  as  vezatiooi, 
and  defendant  is  entitled  to  damages  therefor. 

Appeal  from  circuit  court,  Huron  county; 
Bbach,  Judge. 

Hiram  L,  CA^Mnant  for  ■appellant.  IF.  T, 
Bope^  for  appellee. 

LoNQ,  J.  This  is  an  action  of  assumpsit 
to  recover  rent  of  premises  leased  to  defend- 
ant  for  a  dwelling-house  and  home  for  his 
family.  Defendant  occupied  the  premises 
from  May  11  to  October  13,  1888,  under  a 
verbal  agreement  to  pay  seven  doIlars<  per 
month.  He  paid  no  part  of  the  rent,  but  on 
the  trial  defendant  claimed  damages  upon  the 
ground  that  the  well  of  water  situated  there, 
wtiich  his  family  used,  was  polluted  by  tbe 
carcass  of  a  dead  dog,  so  that  his  family  to- 
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came  sick,  and  that  he  was  put  to  expense  in 
caring  for  them,  for  services  of  physicians, 
nurses,  etc.  These  damages  defendant 
claimed  the  right  to  recoup  on  the  trial. 

It  appears  from  the  defendant's  eTidence 
produced  on  tlie  trial  Wiat  shortly  after  de- 
fendant's family,  consisting  of  his  wife  and 
two  small  children,  took  possession,  they  no- 
ticed something  wrong  with  the  water  in  the 
well,  and  complained  to  the  plaintiff.  Plain- 
tiff took  a  man,  and  caased  an  examination 
to  be  made,  and  thn  man  going  down  into  the 
well  found  therein  the  putrid  carcass  of  a 
dead  dog.  and  so  lotten  that  the  hair  was 
then  coming  off.  Plaintiff  was  advised  of 
this  fact,  but  caused  the  pump  to  be  put 
back,  and  the  covering  nailed  down,  leaving 
tbe  carcass  of  the  dog  in  the  well.  He  then 
stepped  to  the  door,  and  informed  Mrs.  Logan, 
wife  of  tbe  defendant,  that  there  were  some 
rotten  boards  in  the  well,  and  that>8he  better 
not  Dse  the  water  for  cooking  and  drinking, 
but  that  It  was  all  right  for  washing  and 
acrobbing.  He  gare  her  no  intiDaatlon  of  the 
real  situation.  The  family  used  the  water 
three  or  four  days  for  tea  and  cookingt  and 
washing  potatoes,  etc.  Within  a  week  or 
two  defendant's  family  heard  mmora  that  a 
dog  was  found  dead  there,  and  the  defendant 
went  to  the  plaintiff,  and  Inquired  as  to  the 
truth  of  these  rumors.  The  plaintiff  denied 
theni»  and  said  there  was  no  dog  there,  and 
said  the  water  was  all  right  for  washing  or 
purposes  of  that  kind,  but  prot»bIy  was  not 
as  good  as  might  be  for  drinking  or  cooking 
purposes.  The  family,  after  Xlwe  inquiries, 
continued  the  aae  ot  tbe  water,  the  children 
pumping  and  drinking  it.  The  rml  fiu^ 
were  nm  discovered  until  the  middle  of  Oc- 
tober, when  defendant  moved  out.  Daring 
this  time  the  children,  who  had  before  been 
well,  became  sick  with  malaria,  and  nnrsea 
and  physicians  were  paid  $43  for  their  care. 
After  the  family  moved  out,  and  dfscontln- 
ned  the  use  of  this  water,  tbe  children  recov- 
ered. Tbe  dog  was  In  the  w^  at  the  Uroe 
the  premises  were  rented.  Before  the  de- 
fendant had  arranged  for  taking  possession 
of  the  premises  be  talked  to  plaintiff  about 
this  wdl,  and  whether  the  pump  was  all 
right,  and  was  assui«d  that  it  was.  The 
plaintiff  does  not  deny  tbe  finding  of  the  dog 
there  at  the  time  the  examination  was  made, 
admits  that  the  man  told  him  he  thought  it 
was  there,  but  claims  that  he  advis^  the 
family  not  to  use  the  water,  and  he  denies 
telling  the  defendant  that  there  was  no  dog  in 
tiiere.  He  did  not,  however,  tell  tlie  family 
what  he  found  there.  In  fact,  it  appears  that 
they  were  wholly  unconscious  of  its  presence 
in  the  well,  and  continued  the  use  of  the 
water,  supposing  the  only  reason  of  the  bad 
smell  of  the  water  was  from  some  decayed 
wood  or  plank  which  had  fallen  in.  The  is- 
sues thus  presented  were  submitted  to  the 
jury;  the  coui-t  directing  them  thnt  the  con- 
tract of  leasing  was  not  a  warranty  of  the 
quality  of  the  water  contained  In  the  well, 
nor  agaiust  the  presence  of  dead  animals,  but 


if  the  plaintiff's  attention  was  called  to  the 
bad  quality  of  tbe  water  after  defendant  had 
gone  into  possession,  and  the  plaintiff  then 
undertook  to  make  an  examination,  and  found 
tbe  dog  there,  and  the  dog  had  been  there 
from  the  commencement  of  the  lease,  and 
plaintiff  did  not  communicate  that  fact  to  the 
defendant  or  his  wife,  the  defendant  would 
be  entitled  to  recoup  his  damages.  The  jury 
returned  a  verdict  in  favor  of  defendant  for 
the  sum  of  $9,   Plaintiff  brings  error. 

Certain  requests  were  proposed  by  plain- 
tiff's counsel  which  the  court  refused,  and 
we  think  very  properly.  We  see  no  error  in 
the  charge  of  which  plaintiff  can  complain. 
It  is  evident  from  the  testimony  in  the  cause 
that  the  sickness  of  defendant's  family  is  di- 
rectly traceable  to  this  polluted  water.  The 
jury,  by  their  verdict,  have  found  that  tbe 
plaintiff  knew  of  tbe  presence  of  the  dead 
animal  In  the  well,  and  that  be  concealed  all 
traces  of  It  from  tbe  defendant  and  his  fam- 
ily. It  was  there  when  the  tenant's  term 
commenced.  When  theplaintiff  learned  that 
this  water  was  so  polluted,  bis  duty  towards 
bis  tenant  was  to  make  the  fact  known,  and* 
if  the  fact  had  become  known  to  the  tenant, 
he  would  have  been  justified  in  removing 
from  the  premises,  and  terminating  tbe  ten- 
ancy, if  the  cause  could  not  have  been  re- 
moved. It  would  have  amounted  to  an  evic- 
tion, and  after  which  the  tenant  would  not 
be  liable  for  tbe  rent.  It  was  a  great  wrong 
for  the  plaintiff,  after  discovering  the  condi- 
tion of  affairs,  to  conceal  tbe  facts,  and  per- 
mit the  defendant  and  his  family  to  continue 
the  use  of  tbe  water  for  any  purpose,  and 
such  concealment  amounted  to  a  fraud  upon 
the  lights  of  the  tenant.  If  either  party  had 
a  right  to  complain  of  the  charge,  it  certain- 
ly was  not  the  plaintiff.  The  case  was  6ne, 
under  the  circumstances,  where  the  tenant 
had  a  right  to  rely  upon  the  terms  of  his 
leasing  as  a  warranty  tliat  the  water  was 
wholesome.  Special  inquiry  was  made  as  to 
tiie  condition  of  the  pump  in  the  well.  It 
was  evident  to  the  landlwd  that  the  tenant 
intended  to  use  the  water  for  family  purposes, 
and,  though  he  may  not  have  known  of  its 
polluted  condition  at  the  time  of  the  leasing, 
he  did  know  that  the  tenant  was  attaching 
importance  to  this  w^  at  water  as  a  part  ot 
the  premises  to  be  leased,  and  assurances 
impliedly  were  given  by  blm  that  it  was  fdl 
right.  The  defendant,  however,  is  not  here 
complaining  of  the  charge. 

In  the  matter  of  damages  the  court  also 
limited  tbe  recovery  in  too  narrow  a  compass 
in  stating  it  eonid  only  be  for  actual  damages 
sustained  In  procuring  nurses  and  paying  the 
physicians.  The  plaintiff  knew  of  the  pres- 
ence of  tbe  putrid  carcass  there,  and  confess- 
es that  he  did  not  advise  the  family  of  it,  and. 
If  defendant's  testimony  is  true,  denied  that 
there  was  any  such  thing  in  the  water  when 
questioned  about  it,  thereby  fraudulfmtly 
quieting  tlie  inquiries  of  the  defendant,  and 
preventing  him  from  making  search  as  to> 
the  true  cause  of  the  bad  odors  of  the  water. 


Digitized  by 


1054 


NORTHWESTERN  BBPORTEB,  Vol.  43. 


(Mich. 


These  axAs  of  the  plaintiff,  his  examination 
of  the  well,  and  concealment  and  denial  of 
the  cause  dt  the  pollution  of  the  water,  per- 
mitting the  defendant  and  bis  family  to  re- 
main there,  conclusively  show  that  his  under- 
standing was  that  the  property  was  to  be  put 
and  kept  in  a  healthful  condition  as  a  part  of 
his  contract  to  lease,  and  he  therefore  became 
liable  to  all  damages  traceable  to  his  acts 
and  misrepresentations.  The  defendant  and 
his  family  would  have  suffered  no  greater 
wrongs  if  the  plaintiff,  when  be  uncovered 
the  well,  and  made  the  examination,  had  act- 
ually polluted  the  water  by  placing  the  ani- 
mal there.  He  owed  duty  to  the  defendant, 
as  landlord,  to  see  that  the  premises  were  in 
a  healthful  condition,  or  at  least  to  disclose 
any  fact  within  bis  knowledge  which  tended 
to  make  the  premises  unbealthful,  and  not  fit 
for  habitation.  By  his  concealment  of  the 
pollation  of  the  water,  and  permitting  the 
family  to  use  it  In  ignorance  of  the  fact,  be 
made  himself  liable  to  damages  for  all  the  In- 
juries which  would  naturally  follow.  In  any 
view  of  the  case,  we  think  the  plaintiff  was 
treated  on  the  trial,  and  in  the  charge  of  the 
court  upon  the  question  of  damages,  far  too 
leniently. 

The  cause  was  tried  in  the  justice's  court 
before  a  jury*  where  the  defendant  prevailed, 
as  well  as  in  the  circuit  court,  where  it  was 
again  tried  by  jury.  The  plaintiff  now 
brings  the  case  to  this  court.  We  view  the 
case  as  one  of  vexatious  appeal,  calling  for 
some  redress  to  the  defendant.  The  Judg- 
ment of  the  court  below  will  be  affirmed, 
with  costs,  and  in  addition  the  defendant  will 
recover  the  sum  of  S50  tor  vexatious  appeal. 
The  other  justioes  ccmcurred* 


EcBLDSEM  «.  Wilson. 
{Supreme  Court  of  MtcMgaitu  Oct,  18, 1889.) 
STATDras— GoinrrKOcnoN— liOOOERs*  Liam. 

1.  Laws  Mich.  18S7,  Act  2S9,  1b  entitled  "Ad  act 
establishing  a  lien  for  labor  aod  servtoes  upon 
himber,  *  *  *  and  all  other  forest  products,** 
etc,  ana  provides  that  maj  peraon  or  persons  woo 
perform  any  labor  or  aervioes  in  manufacturing 
lumber,  or  In  cutting,  skidding,  etc,  any  logs  or 
other  forest  products,  shall  have  a  lien  thereon  for 
the  amount  due  for  such  labor,  and  the  same  shall 
take  preoedenoB  ol  all  other  liens  thereon,  etc. 
Held,  that  the  beueflt  of  the  lien  given  by  this 
statute  does  not  extend  to  oontraotors  for  the  work 
and  labor  mentioned  in  the  statute. 

2,  Section  13  of  such  act  provides  that  in  all 
suits  prosecuted  under  the  provisions  of  this  act 
the  jury  shall,  in  addition  to  finding  the  sum  due 
the  plaintiff,  ulsoflnd  that  the  same  is  due  for  labor 

Eirionned  upon  the  products  mentioned  in  the  dec- 
ration  ;  but,  if  the  jury  find  that  the  amount  due 
plaintiff  is  not  a  lien,  be  shall  not  be  nonsuited,  but 
shall  be  entitled  to  a  Judgment  as  in  other  civil  ac- 
tions. HeJd,  tbat  in  an  action  by  a  contractor  for 
labctr,  wh«re  the  verdict  is  for  plidntUt,  bat  is 
silent  as  to  the  lieu,  it  is  to  be  presumed  that  the 
jury  found  no  lien,  and  the  verdict  will  be  allowed 
to  stand. 

Laws  Mich.  1887.  Act  229.  is  entitled  *'An 
act  eMtablishing  a  Hen  for  labor  and  services 
upon  lumber  «  *  «  and  nil  other  forest 
products;"  and  provides  that  any  person  or 


persons  who  shall  perform  any  labor  or  serv- 
ices in  manufacturing  lumber,  or  in  cutting* 
skidding,  etc.,  any  logs  or  other  formt  prod- 
ucts, shall  have  a  lien  thereon  for  the  amount 
due  for  such  labor,  and  the  saine  shall  tako 
precedency  of  all  ottur  liena,  etc. 

i7.  Eugene  HaeMne  and  M,  Brown,  tat 
appellant.  aUae  S.  FaUaet,  for  appellea. 

Sherwood,  C.  J.  This  snlt  is  brought  by 
the  plaintiff  against  defendant  to  establish 
and  enforce  his  lien  against  a  quantity  of 
pine  and  hemlock  logs  under  Act  229,  Laws 
1887.  On  the  11th  day  of  April,  1888,  plain- 
tiff Bled  his  statement  of  tlen,  and  on  the 
14th  of  April  commenced  his  suit  by  writ  of 
attachment  to  enforce  the  same.  The  decla- 
ration, which  is  in  the  usual  form  In  such 
cases,  was  duly  Died  after  personal  service  of 
the  writ,  and  defendant  appeared  and  pleaded 
issuably  in  the  case.  Tlie  cause  was  tried 
before  Judge  Aldrich,  in  the  Missaukee  cir- 
cuit, with  a  jury,  and  the  plaintiff  obtained 
judgment  for  the  sum  of  $359.52,  and  de* 
fendant  brings  error.  The  record  is  large, 
and  contains  all  the  evidence  in  the  case. 
Fifty-four  errors  are  assigned  upon  the  rao- 
ord. 

The  plaintiff's  claim  is  that  on  the  20th  of 
January,  1888,  he  made  a  contract  with  d» 
fendant  to  haul  certiiin  logs  on  wh^t  was 
known  as  the  "Kenneth  Qimpbell's  Job," 
for  92.50  per  thousand  for  pine,  and  92  per 
thousand  for  hemlock;  that  at  this  time 
Campbell  had  hauled  a  considerable  amount 
of  logs,  and  defendant  agreed  to  pay  plaintiff 
for  hauling  those  logs  if  plaintiff  would  pay 
Campbell's  men  who  had  done  the  work  wliat 
was  then  due  them;  that  it  is  conceded  that 
plaintiff  paid  the  men,  and  that  defendant 
paid  plaiatiff  for  such  hauling  done  by  Camp- 
bell. Plaintiff  claims  that  a  subsequent 
agreement  was  made  by  wlilch  defendant 
was  also  to  pay  him  for  hauling  what  were 
known  as  the  "Ducy  Trespass  Logs"  at  the 
rate  of  ^50  per  thousand  feet.  Plaintiff 
further  claims,  as  is  conceded,  that  there  were 
1,241,143  feet  of  pine  logs,  and  247,215  feet 
of  the  liemlock.  and  he  further  claims  there 
were  31,114  feet  of  the  Ducy  trespass  logs; 
that  the  hauling  of  the  pine  and  hemlock  logs 
amounts  to  4^3,597.29;  and  he  concedes  that 
he  has  been  paid  93,300,  leaving  a  balance 
due  plaintiff  of  9297.29,  and  a  sum  amounU 
ing  to  9t)2.23  owing  for  hauling  the  Ducy 
logs,  making  the  entire  sum  due  plaintiff 
9359.52  on  account  of  tlie  above-meotiimed 
logs;  that  the  question  of  lien  in  the  case  is 
of  but  little  consequence,  defendant  being 
not  only  the  debtor  but  owner  of  the  logs; 
tbat  it  is  not  material  whether  the  plaintiff 
should  have  a  lien  for  the  logs  put  in  or  not 
that  have  been  paid  for,  the  Jury  having 
found  for  plaintiff  upon  his  theory  of  the  case 
that  he  was  tu  pay  the  men  who  worked  for 
Campbell  in  hauling  logs,  and  defendant  was 
to  pay  him  for  the  1(^  so  hauled.  It  is  fur- 
ther claimed  by  plaintiff  that  the  jury.  Id 
finding  a  verdict  for  the  plaintiffi  sustidnfld 
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his  theory  opon  all  the  material  points,  and 
the  main  questions  are  therefore  closed  by 
the  Qnding.  Plaintiff  further  contends  that 
not  all  the  timber  be  hauled  was  scaled  and 
reported,  and  that  the  amount  omitted  enti- 
tied  him  to  have  from  the  defendant  $181.50 
more  under  his  contract,  which  would  make 
his  total  claim  against  defendant*  at  the  time 
of  bringing  suit.  8541.02. 

The  contention  of  tlB  defenSant  is  that  a 
contract  was  entered  into  between  defendant 
and  Campbell  prior  to  the  alleged  contract 
with  plaintiff,  and  by  which  Campbell  agreed 
to  cut,  skid,  haul,  and  bank  the  timber  in 
question  at  the  agreed  price  of  S3.50  for  the 
hemlock,  and  $4.50  for  the  pine;  that  Camp- 
bell, during  the  summer  and  fall  of  1887,  cut 
and  skidded  all  of  said  timber,  and  that  the 
same  was  ready  to  be  hauled  and  thanked  dur- 
ing the  ensuing  winter;  and  that  under  said 
contract  it  was  agreed  that  Campl^ell  should 
have  from  the  defendant  $2  per  thousand  for 
the  pine,  and  $1.50  per  thousand  for  the  hem- 
lock, as  fast  as  the  timber  was  cut  and  ready 
to  be  hauled,  and  that  estimates  of  the 
amounts  so  cut  and  skidded  were  made  at  va- 
rious times,  and  that  payments  were  made  to 
Campbell  accordingly.  Defendant  further 
denies  that  any  contract  was  ever  made  by 
bim  with  plaintiff  or  bis  agent  to  haul  the 
timber,  but  tliat  plaintiff  became  involved 
with  Campbell  by  furnishing  him  supplies, 
and  that  to  save  lilmself  from  loss  induced 
Campbell,  by  false  representations,  to  deliver 
over  the  job  as  it  then  stood  to  him,  said 
plaintiff;  that  no  contract  relations  whatever 
ever  existed  between  plaintiff  and  defendant 
other  than  those  which  existed  by  reason  of 
the  plaintiff  becoming  successor  to  Campbell 
in  the  contract  between  him  and  the  defend* 
ant;  that  the  defendant  never  revoked  his 
contract  with  Campbell,  or  authorized  the 
plaintiff  to  take  possession  of  the  work  under 
the  same.  Defendant  further  contends  that 
the  amount  which  was  due  for  cutting,  skid- 
ding, and  hauling  the  timber  referred  to  np- 
on  the  compleUon  of  the  contract  was 
•6,450.39,  and  that  defendant  bad  paid  to 
Campbell,  or  to  his  order  thereon,  $6,700; 
that  the  scaler's  bill  for  marking  upon  the 
timber  was  $217.55,  one-half  of  which  was 
to  be  paid  by  Campbell,  making  the  total 
amount  paid  to  blm  upon  the  job  $6,80B.77, 
being  an  orerpayment  of  $358.86,  which  de* 
fendant  Campbell  should  repay;  that  the 
Ducy  timber  belonged  to  defendant,  and  was 
reported  by  the  scaler  as  under  the  contract 
with  Campbell  for  which  defendant  has  al- 
roidy  paid. 

We  have  now  stated  the  theories  of  the  re- 
spective parties,  and  upon  which  said  cause 
was  tried- 

The  first  point  made  by  the  defendant  Is 
that  the  statute  under  which  ttiis  suit  Is 
brought  is  not  applicable  to  the  phiintiff's 
case;  that  It  was  not  intended  by  tlie  Ipgis- 
latuie,  in  giving  the  extraordinary  remedy 
provided  in  this  statute,  to  include  within 
its  provisions  ths  contractor  for  the  -work 


and  labor  necessary  to  manufacture  forest 
products  into  the  various  articles  mentioned 
in  the  statute,  but  only  those  who  actually 
perform  such  work  and  labor;  that  that  class 
of  persons  were  those  needing  ttte  remedy 
provided,  and  which  the  common  law  failed 
to  furnish;  that  the  contractor  for  the  labor 
could  at  all  times  protect  himself  suthciently 
under  the  common  law,  and  by  resort  to  the 
statutory  remedies  in  force  at  the  time  of  the 
passage  of  the  act  in  question.  An  exami- 
nation of  the  title  as  well  as  the  body  of  the 
act  of  1887  satisfies  us  beyond  any  doubt  that 
the  position  of  defendant's  counsel  is  correct 
upon  this  point.  The  lien  created  by  the  act 
is  a  specific  one.  for  a  particular  class  of 
claims,  which  are  based  upon  the  personal 
labor  of  claimant,  and  he  can  only  avail  him- 
self of  the  benefits  of  the  statute  by  making 
proof  that  he  has  performed  personally  some 
portion  of  the  labor  for  which  payment  is 
claimed,  and  the  record  fails  to  show  any  of 
that  kind  of  labor  performed  by  the  plaintiff. 

The  next  question  naturally  arising  opon 
the  record  Is,  what  is  the  effect  of  such  omis- 
sion upon  the  case  as  presented?  The  pUin- 
tlff's  connsel  insists  that  the  question  Is  of 
no  consequence  in  the  case,  and,  if  it  was,  it 
has  been  finally  disposed  of  by  this  court  in 
Shaw  v.  Bradley,  59  Mich.  199,  26  N.  W. 
Rep.  331.  Section  12  of  the  act  relates  to 
this  subject,  and  says  that  "in  all  suits  on 
attachments,  prosecuted  under  the  provisions 
of  this  act,  the  court,  jury,  or  justice  of  the 
peace  who  shall  try  the  same,  or  make  an  as- 
sessment of  damages  therein,  or  make  an  in- 
quest therein,  shall,  in  addition  to  finding 
the  sum  due  the  plaintiff,  also  find  that  the 
same  is  due  for  labor  and  services  performed 
upon  the  products  descilbed  in  the  declara- 
tion, and  is  a  lien  upon  the  same;  and  the 
court  or  justice  of  the  pfaee,  as  the  case  may 
be.  shall  render  judgment  in  accordance  with 
such  finding,  and  execution  shall  IssQe  ther^ 
for;  and  such  execution,  In  addition  to  the 
commands  in  ordlnaryexeeutions,  shall  com- 
mand that  the  said  products,  or  so  mueb 
thereof  as  shall  be  necessary  for  that  purpose, 
be  sold  to  satisfy  such  judgment,  and  all 
costs,  charges,  and  disbursements:  provided, 
however,  that  If  the  court,  jury,  or  justice  of 
the  peace  shall  find  that  the  amount  due  the 
plaintiff  Is  not  a  Hen  apon  the  property  de- 
scribed in  the  declaration  the  plaintiff  shall 
not  be  nonsuited  thereby,  but  shall  be  en- 
titled to  Judgment  as  in  other  olvil  actions; 
but  in  such  case  said  plaintiff  shall  not  re- 
cover or  tax  any  costs  arising  from  the  filing 
of  the  statement  of  lien,  nor  for  officers^  fees, 
or  expenses  arising  from  the  service  of  said 
writ  of  attachment,  or  expenses  incurred  rel- 
ative to  the  property  selsBd,"  etc.;  and  it  is 
provided  that  If  the  amount  due  Is  found  to 
be  a  lien  It  shall  be  stated  also  In  the  verdict, 
and  for  what  amount.  In  this  case  the  ver- 
dict, and  judgment  are  In  the  usual  form  In 
assumpHt,  where  the  same  Is  for  the  plain- 
tiff, and  are  silent  as  to  the  lien,  and  In  each 
case  we  think  it  should  be  presumed  that  the 
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Jnry  found  no  Hen,  and  especially  should  It 
be  80  where  their  attention  was  called  to  the 
fact  that  if  they  found  otherwise  it  should  be 
entered  as  part  of  their  verdict.  Under  the 
section  referred  to.  and  the  circumstances  of 
this  case,  we  can  see  no  reason  why  the  ver- 
dict should  not  be  allowed  to  stand,  unless  it 
shall  be  found  that  error  w^as  committed  on  the 
trial  in  the  rulings  in  receiving  or  rejecting 
testimony  or  in  the  charge  by  the  court. 

Defendant  claims  that  the  agreement  relied 
upon  for  pay  for  hauling  the  Ducy  trespass 
logs  was  in  writing,  and  the  court  submitted 
the  construction  of  the  claimed  contract  to 
the  jury,  when  he  should  have  charged  that 
the  written  agreement  was  not  a  contract  to 
pay  for  hauling  them.  We  think,  however, 
that  the  letters  relating  to  this  subject  were 
properly  submitted,  together  with  the  other 
facto  and  circumstances  in  the  case,  to  the 
Jury,  to  show  what  the  understanding  really 
was  between  the  parties,  and  for  them  to  give 
such  effect  Hs  they  saw  fit  to  the  testimony. 

We  see  no  objection  to  the  testimony  given 
under  the  first  assignment  of  error.  It  re- 
lated to  the  situation  of  the  account  at  the 
time  plaintiff  made  his  claimed  contract  with 
defendant  between  Campbell  and  Wilson,  and 
a  part  of  which  plaintiff  was  to  perform,  and 
Uiis  was  proper. 

Assignments  of  error  from  and  including 
2  to  16  all  relate  to  the  contracts  made  by 

{>1aintiff  with  defendant  for  liauling  the  logs, 
ncluding  the  Ducy  logs,  and  to  the  alleged 
action  taken  by  each  party  under  and  in  pur- 
suance of  said  contracts;  and  an  examination 
of  the  record  discloses  no  error  In  any  of  the 
testimony  offered  prejudicial  to  the  rights  of 
the  defendant,  and  it  is  unnecessary  to  lake 
farther  or  more  particular  notice  of  these. 

The  leventeenth  and  eighteenth  aaslgn- 
ments  relate  to  the  testimony  offered  show- 
ing the  probabilities  of  plaintiff's  engnging 
to  do  the  work  for  less  compensation  than  he 
claimed  under  the  contracts  with  defendant. 

The  nineteenth  assignment  covers  an  ob- 
Jecti(m  by  defendant  to  Campbell's  statement 
upon  the  stand,  when  exnmined,  as  to  what 
amount  Wilson  owed  him,  and  the  amount 
due  from  Campbell  to  his  men  at  the  time 
plaintiff  assumed  Campbell's  Indebtedness  to 
the  men.  We  see  no  objecllon  to  this  testl* 
mony.  This  subject  had  been  under  consid- 
eration from  thebeginning,  more  or  less,  and 
certainly  was  a  competent  fact,  as  bearing 
upon  the  contract  as  claimed  by  the  plaintiff. 

There  is  nothing  objectionable  in  the  rul- 
ings complained  of  in  the  next  17  assign- 
ments of  f  rror,  and  only  those  relating  to  the 
custom  as  to  what  pHrt  of  the  amount  of  the 
scaler's  charges  should  be  paid  by  the  plain- 
tiff, under  such  a  contract  as  he  insists  he 
did  the  work  charged,  when  the  contract  is 
silent  upon  the  subject,  as  this  was,  under 
the  theory  of  either  party.  If  such  a  custom 
existed,  it  was  proper  for  either  party  to 
show  it,  as  it  would  very  clearly  affect  the 
amount  of  the  recovery,  it  a  recovery  was 
bad;  and  It  waa  a  subject  upon  which  it 


would  be  reasonable  to  suppose  a  cnstoia 
might  exist,  and  evidence  to  show  it  did  ex- 
ist, and  what  It  Vas,  was  properly  admitted. 
Whether  or  not  it  was  properly  rebutting 
was  a  matter  under  the  control  of  the  trial 
judge,  and  we  do  not  think,  as  the  record 
presents  the  question,  his  discretion  should 
be  Interfered  with. 

Counsel  for  defendant,  at  the  close  of  the 
trial,  presehted  eight  requests  to  charge. 
The  Brat  was  given  by  the  court.  In  ttie 
second  request  counsel  for  the  defendant  asks 
the  court  to  state  to  the  jury  the  theory  of 
plaintiff  as  given  In  the  request.  The  re- 
quest does  not  slate  properly  and  correctly 
that  theory,  and  the  court's  ruling  was  correefc 
in  refusing  to  give  it.  The  third  request 
was  substantially  given.  The  fourth  relates 
to  the  claimed  lien  of  plaintiff,  which,  under 
the  findings  of  the  jury,  is  of  no  materiality; 
and  the  same  is  true  of  the  fifth  request. 
The  sixth  request  asks  the  court  to  pass  upon 
a  portion  of  the  facts  which  ought  not  to  be 
considered  except  in  connection  with  the  rest 
of  the  testimony  upon  the  same  subject,  and 
was  therefore  properly  rejected.  The  sev- 
enth  asks  for  a  conclusion  which  cannot  be 
reached  without  passing  upon  the  facts,  and 
ttie  eiglith  request  is  subject  to  the  same  in- 
firmity. The  remaining  eight  aseignmeuts 
of  error  all  relate  to  the  charge  as  given  by 
the  court.  A  careful  reading  of  the  cliarge 
and  the  brief  of  defendant's  counsel  fails  to 
convince  us  that  any  error  was  committed  by 
the  learned  circuit  judge,  and  the  judgment 
must  be  affirmed.  Tlte  other  juatioes  con- 
curred. 

French  v.  Case  et  a2. 
(Suvrenu  Court  oT  MiciMgain.  Oct  96, 1889.) 
Bonds  fob  Bopfoki— B<)DTrABLB  Rxlibp. 
F.  and  his  wife,  aged,  reBpeotively.SS  aaA  71 ' 
years,  ooDveyed  their  farm  to  Uieir  Boa-m-law  C., 
and  took  from  him  a  bond  GUid  mortgafre  for  the 
purchase  moDey,t3,000,  the  condition  of  wblob  was 
that  C.  should  pay  grantors  the  ^/HXt,  snd  Interest 
annually,  and  so  much  of  the  83,000,  aside  from  In- 
terest, as  they  mivht  need  for  their  support  and 
comfort  during  their  life-time,  or  within  eight 
yeara,  at  which  time  the  said  sum  of  $3,000,  with 
interest  doe  thereon,  should  be  paid  to  the  ohUdren 
of  the  grantors;  and,  in  case  the  grantors  might 
live  longer  than  the  eight  years,  then  the  payments 
to  the  children  might  be  made  within  one  year 
after  the  death  of  the  grantors.  F.  died  before  the 
eight  years  had  expired,  and  his  wife  became  in- 
sane and  helpless.  Held  that,  astheolrcumstanoes 
showed  that  P.  did  not  Inteud  to  so  convey  the  farm 
as  to  deprive  his  wife  of  her  support,  equity  would 
subject  the  farm  to  sale  under  the  mortgage,  and 
apply  the  proceeds  to  her  support,  Dotwithstand- 
ing  the  eight  years  had  long  passed,  snd  C.  had 
bought  up  the  claims  of  ttie  children  aoder  the 
mortgage. 

Appeal  from  circuit  court,  Washtenaw 
county;  Edward  D.  Kinne,  Judge. 

je.BaldtHnsLad  Willis  Baldwin,  for  AppA- 
lant.  Batotfer  A  KfunoUon,  for  Albert  Csae. 

Shbbwood.  C.  J.  This  action  is  brought 
to  foreclose  a  mortgage  given  by  Albert  CStse 
and  Mary  Case,  tils  wife,  on  about  100  acres 
of  land  lying  in  the  county  of  Washtenaw,  to 


Digitized  by 


Uich.) 


FBENCH 


V.  OASE. 


1067 


Harry  French  and  Amand».  h\%  wife*  on  the 
15th  day  of  October,  1875,  which  mortgage  Is 
aocompanied  by  a  bond  as  collateral  security 
thereto.  A  copy  of  the  mortgage  and  bond 
will  be  found  in  the  foot-note.*  Said  mort- 
gflgn  was  given  to  secure  the  payment  of 
§2,000,  and  complainant  claims  the  principal 
and  interest  are  luth  due  and  unpaid,  except 
the  sum  of  S126,  whicli  was  paid  in  small 
Bums,  at  12  different  times,  during  the  years 
1882  and  1888.  The  biU  aslis  for  an  account- 
ing H8  to  the  amount  due  upon  the  bond  and 
mortgage,  and  that  Albert  Case  be  di^crecd  to 
pay  such  amount  into  court,  to  abide  the  fur- 
tiier  order  of  the  court,  within  a  reasonable 
time  after  the  accounting;  and.  on  making 
defuult  in  so  doing,  that  the  mortgaged  prem- 
ises be  sold,  and  that  frum  such  payment  of 


iTtae  bond  was  aa  foUows:  "Know  all  men  by 
these  preeentB,  that  I,  Albert  Case,  am  and 
flrmly  bound  unto  Earrey  French  and  Amanda 
French  to  the  sum  of  two  toonsand  dollars,  lawful 
*  money  of  tbe  United  States  of  America,  to  be  paid  to 
the  said  Harvey  French  and  AmandaFrenoh,or  their 
certain  attorney,  executors,  adminlfltratora,  or  as- 
stgtis,  to  which  payment  well  and  truly  to  be  made  I, 
Albert  Case,  hereby  bind  myself,  my  heirs,  ezecn- 
tors,  and  administrators,  flrmly  by  these  presents, 
sealed  with  my  seal,  dated  thefifteenth  day  of  Octo- 
ber, in  the  year  of  our  Lord  one  thouiiandeighthun- 
dred  and  seventy^flve.  TheoondiUoaof  thisobllga- 
tionisBUch  that  if  the  abore-bounden  Albert  Case, 
hia  heirs,  exeoutora,  administrators,  or  assigns,  or 
any  of  them,  shall  aaddo  well  and  truly  pay,  or  cause 
to  ne  paid,  unto  the  above-named  Harvey  French 
and  Amanda  French,  their  certain  attorney,  exeo- 
utora, administrators,  or  assies,  tbe  just  sam  of 
two  UMDsand  dollars,  and  interest  at  seven  per 
ceni.,  (said  Interest  to  be  paid  annnally,)  witbin 
eieht  years  from  tbe  first  day  of  May,  A.  D.  Vi75, 
wfthoutany  fraud  or  further  delay,  then  the  above 
oblifratlon  to  be  void,  or  else  to  be  and  remain  In 
full  force  and  virtue.  Tbe  further  condition  of  this 
obligation  is  such  that  if  the  at>ove-bOQUden  Al- 
bert Case  shall  and  does  well  and  truly  pay  or  cause 
to  be  paid  unto  the  above-named  Harvey  French 
and  Amanda  French  the  said  sum  of  two  thousand 
dollars,  and  the  interest  anouEdly,  at  7  per  cent., 
according  to  the  specifications  nerelnalter  meo- 
tioaed,  to-wit,  BO  much  ot  the  abovfr mentioned  two 
thonaand  dollars,  aside  from  the  interest,  as  the 
said  HarveyandAmandaFrencb.oreitberof  them, 
may  need  for  their  support  ana  comfort  during 
their  life-time,  or  within  eight  years  after  the  lat 
day  ot  May,  A.  D.  1870,  at  which  time  tbe  said  sum 
of  two  thousand  dollars,  and  interest  to  commence 
on  the  said  1st  day  of  May,  A.  D.  1875,  is  to  be  paid 
in  manner  and  form  as  follows:  The  balance  due 
en  the  said  sum  of  two  thousand  dollars,  with  the 
interest  due  thereon  at  the  expiration  of  tbe  said 
eight  years,  (commenoing  on  the  1st  day  of  May 
aforesBid,)tobepaida8iollows,to-wit:  ToRoyal 
French  and  Joel  W.  French,  twenty  percent.;  to 
Maty  Case,  twenty  percent.;  to  Alice  Bird,  ten  per 
cent. ;  and  to  Harmony  BasKll,  ten  per  cent ;  the 
above  bounden  Albert  Case  having  ptud  Avery  Case 
twenty  percent,  sand  that  the  receipt  of  said  Royal 
Frenon  and  Joel  W.  French,  Mary  Case,  Alice  Bird, 
and  Harmony  Russell,  or  either  of  them,  for  such 
proportion  of  the  above-mentioned  two  thousand 
doUars  as  they  may  receive  from  the  said  Albert 
Case,  shall  be,  and  Is  hereby,  declared  and  acknowl- 
edged lo  be  a  payment  on  this  bond ;  but  no  inter- 
est on  the  said  payment  to  be  allowed  to  the  said 
Case  for  any  moneys  he  may  pay  to  any  of  the  said 
payees  above  mentioned.  The  said  sum  of  two 
thousand  dollars  and  interest,  as  before  mentioned, 
that  may  be  due  at  tbe  death  of  the  said  Harvey 
and  Amanda  French,  (after  paying  tbe  funeral  ex- 
pense^) may  t>e  paid,  at  any  time  witbin  one  year 
after  the  death  of  the  said  Harvey  and  Amanda 
VVeoch,  to  tbe  said  parties  in  the  manner  and  form 
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the  moneys  into  court,  or  from  the  amount 
arising  from  such  sale  when  paid  into  coart. 
30  much  thereof  as  shall  be  necessary  for  her 
support  and  the  expenses  of  suit,  during  her 
life-time,  may  by  the  order  of  the  court  be 
set  apart  and  applied  to  that  purpose.  Per- 
sonal service  of  the  subpoena  was  obtained 
upon  all  of  the  defendants.  Defendants  Al- 
bert Case  and  Harmony  Buasell  each  filed  a 
separate  answer.  The  other  defendants  wera 
alt  defaulted.  The  testimony  in  the  case  was 
talien  in  open  court,  in  the  Washtenaw  cir' 
cuit.  CoiopUiinant's  bill  was  dlBmissed,  witb 
costs,  at  the  hearing. 

The  facts  in  the  case  are  little  contested, 
except  that  defendant  Case  denies  that  he- 
owes  anything  upon  the  bond  or  mortgage^ 
They  are  substantially  aa  follows:   On  tlier 


aforesaid:  provided,  tbe  s^  ^rvey  and  Amanda 
Frentdi  should  live  beyond  the  s^  period  of  eight 
yean  from  the  said  Ist  of  May,  A.  D.  1875,  the  said 

eiyme&ta  to  the  said  Royal  French,  Joel  W.  Frenoh, 
ary  Case.  Alice  Bird,  and  Harmony  Russell  shall 
be  made  within  one  year  after  the  death  of  both 
Harvey  and  Amanda  French,  and  not  before,  un- 
less desired  by  tbe  said  Albert  Case ;  and  It  is  far- 
ther expressly  understood  that  upon  the  payment 
of  the  aforementioned  sums  to  the  said  Royal 
French,  Joel  W.  French,  Mary  Cose,  Alice  Bird, 
and  Harmony  Russell  by  the  said  Albert  Case,  In 
the  manner  and  form  heretofore  mentioned,  or  the 
majority  of  them,  tbey  shall  disotLarse  from  record 
a  oertam  mortgage  bearing  even  cbte  herewith, 
and  executed  by  Albert  Case  to  Harvey  Frenoh  and 
Amanda  Frenoh,  and  given  aa  ooUatoral  seoarity 
for  the  paymeoto  heretofDie  mentioned  In  this  ob- 
ligation." 

The  morteagft  was  as  follows:  **Thls  Indenture, 
made  this  fifteenth  day  of  October,  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy- 
flve,  between  All>ert  Case  and  Mary  Case,  his  wife, 
of  the  townsblpof  York,  Washtenaw  county,  Mich- 
igan, of  the  first  part,  and  Harvey  French  and 
Amanda  Frenoh,  of  tbe  same  place,  of  the  second 
part,  witAOSseth,  tliat  the  said  parties  of  the  first 
part,  for  and  In  consideration  of  tbe  sum  of  two 
thousand  dollars-to  them  in  hand  paid  by  the  said 
parties  of  tlie  second  part,  the  receipt  whereof  is 
hereby  confessed  and  acknowledged,  have  granted, 
bargained,  sold ,  released,  enfeoffed,  and  confirmed, 
and  by  these  presents  do  grant,  bargain,  sell,  re- 
lease, enfeoff,  and  confirm,  unto  the  said  parties  of 
tbe  second  part,  and  to  their  h*An  and  assigns,  for- 
ever, all  that  certain  pieceor  parcel  of  land  known, 
bounded,  and  desoribed  as  follows,  to-wit:  The 
east  half  of  the  east  half  of  the  north-east  quarter 
of  section  thirty-four,  (84;)  also  the  west  half  of 
the  west  half  of  the  west  half  of  the  south-west 

Snarter  of  section  thirty-five,  (86,)  in  township  No. 
our  (4)  south,  of  range  No.  six  (6)  east,  contain- 
ing sixty  (60)  acres  of  land,  more  or  less,--aU  lying 
in  the  township  of  York,  county  of  Washtenaw, 
and  state  of  Michigan,  excepting  elgtat  (8)  acres 
olt  from  the  north  end  of  the  first  described  forty 
(40)  acres,  being  heretofore  deeded  by  Albert  Case 
and  Mary  Case  to  James  Delaforoe,— to  have  and 
to  hold  the  above-bargained  premls^unto  the  said 
parties  of  the  second  part,  uielr  heirs  or  assigns, 
to  tbe  solo  and  only  mapw  use,  benefit,  and  behoof 
of  tiie  said  parties  of  the  second  part,  their  heirs 
and  assigns,  forever:  provided,  always,  and  these 
presents  are  upon  express  conditions,  that  if  the 
said  parties  of  tbe  first  part  pay  to  the  said  parties 
of  the  second  part  the  sum  oi  two  thousand  dollurs, 
and  interest  at  seven  percent.,  in  eight  years  from 
the  first  day  of  May,  A.  D.  1875,  the  Interest  there- 
of to  be  paid  annually,  and  so  much  ol  the  princi- 
pal as  is  neoeseairand  desired  for  tbe  support  and 
comfort  of  the  said  parties  of  the  second  part  dur- 
ing their  life-time,  and  at  the  time  of  the  death  of 
tbe  said  Harvey  and  Amanda  French,  the  said  par- 
ties of  the  second  part,  or  within  one  year  there- 
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1st  dnj  of  May.  187S,  defendant  Albert  Case 
purchased  of  Harvey  French  his  Hrm  for 
•2,000,  and  the  stock  upon  the  farm  for  9300. 
He  gave  bis  note  for  the  stock,  and  gave  his 
note,  secured  by  mortgage,  on  the  farm  for 
the  82,000.  He  sold  the  stock,  and  with  the 
proceeeds  paid  the  8500  note.  The  note  and 
mortgage  were  given  to  Harvey  French  and 
Amanda,  his  wife,  jointly,  and  were  made 
payable  in  installments,  the  last  falling  doe 
in  10  years.  Two  years  later  the  parties 
made  a  new  arrangemmt,  by  which  this  note 
was  given  up,  and  the  mort);age  dlscliarged, 
and  in  place  thereof  the  bond  and  mortgage 
referred  to,  and  which  mortgage  ]m  now  be- 
ing fioredoaed,  were  given.  It  is  conceded 
that  when  the  first  mortgage  was  given  Har- 


after.the  balance  due  od  the  9alA  nm  of  twotbon- 
Muad  dollarB,  and  Interest,  if  any  shall  be  due,  to  be 
paid  as  follows:  To  Royal  Fnooh,  tventy  per 
oeaL;  to  Joel  W.  French,  twen^  per  cent.;  to 
Hat7  Case,  twenty  per  cent :  to  AUce  Bird,  ten 
per  oent.  ^  to  Harmony  Rassell,  too  per  cent,— the 
above-boundea  Albert  Case  having  paid  Avery 
French  twenty  per  oent.  before  the  execution  of 
this  obligation.  The  said  several  payments  to  be 
made  within  eight  years,  and  not  until  one  year 
after  the  death  of  the  said  Barvey  and  Amanda 
French:  provided  they,  tbe  s^d  Harvey  and 
Amanda  French,  or  either  of  them,  shall  live  more 
than  eight  years,  the  stid  balance  due  on  this  in- 
Btrumeot  Is  not  to  be  paid  nntU  one  year  after  the 
death  of  the  said  Harvey  and  Amanda  French,  par- 
ties of  the  second  part  herein.  It  is  expressly  un- 
derstood and  affreed  that.tbe  payment  of  tbe  said 
preoeotage  to  the  before-mentlmked  parties  may  be 
made  by  the  said  Albert  Case  at  any  time,  and 
sums  receipted  to  the  said  Albert  Case  by  tbe  said 
parties,  or  eltiier  of  them,  sball  be  deducted  from 
UM  amount  due  the  said  partiea  at  the  time  of  the 
deaUiof  theaaidHarTeyandAmandaFrenofa;  and 
upon  tbe  paymenta  of  the  said  several  sums  to  the 
•aid  sevenu  parties  they  shall,  or  a  majority  of 
them  shall,  discharge  this  mortgage  from  record, 
aocordiog  to  the  conditions  of  a  certain  bond  bear- 
ing even  date  with  this  mortgage,  executed  by  Al- 
bwt  Case  to  Harvey  Vnnoh  and  Amanda  French, 
parties  of  the  second  part,  as  oollateral  neourlly, 
then  these  presents  and  the  said  bond  shall  oease 
and  be  null  and  void,  and  the  said  parties  of  the 
first  part  hereby  covenant  and  agree  to  pay  t«  the 
said  parties  of  the  second  part  the  money  afore- 
said; but  In  oase  of  the  non-payment  of  tne  snm 
of  money  and  interest,  or  any  or  either  part  there- 
of, at  the  time  and  in  the  manner  and  at  tbe  plaoe 
above  limited  and  specified  for  the  payment  there- 
of, then  the  interest  thereon  shall  become  priaoi- 
pal,  and  draw  interest  at  the  rate  aforesaid  until 
paid ;  and,  in  case  of  non-payment  of  said  prinoipal 
or  interest  or  either  at  the  time  limited  therefor. 
It  shi^l  and  may  be  lawful  for  the  said  parties  of 
the  second  part,  their  heirs,  oxeoutors,  adminis- 
trators, or  assigns,  to  grant,  bargain,  sell,  release, 
and  convey  the  said  premises,  with  the  appurte- 
nances, at  public  auction  or  veadue,  and  on  such 
sale  to  make  and  ezaonte  to  tbe  purohaser  or  pur- 
chasers,  their  heirs  and  assigns,  forever,  good,  am- 

Etle,  and  sufficient  deed  or  deeds  of  conTeyance  in 
aw,  pursuant  to  the  statute  in  such  case  made  and 
provided,  rendering  the  surplus  money  (if  any 
there  should  be)  to  the  said  parties  of  the  first  part, 
their  heirs,  executors,  or  administrators,  after  de- 
ducting the  costs,  fees,  and  charges  of  such  pro- 
ceedings, vendue,  and  sale  aforesaid.  And  the  said 
parties  of  the  first  part  covenant  and  agree  to  pay 
the  said  parties  of  the  second  part,  and  their  as- 
signs, the  costs  and  charges  iJoresaid,  and  also 
twenty-five  dollars  as  an  attorney  fee  should  any 

firoceedlogs  be  taken  to  foredlOBe  this  indenture, 
o  witness  whereof  the  said  parties  of  the  first  part 
have  hereuntoset their  han&andaealatliedayaiul 
yoar  first  above  written.  * 


vey  French  was  86  years  old,  and  bis  wife, 
Amanda,  the  complainant  ward,  WM  71 
years  ot  age;  that  Albert  Case  was  tb^  son- 
in-law;  ttiat  defendants  French  and  Aliea 
Bird  and  Harmony  Bussell  were  their  chil- 
dren; and  that  Charles  Case  and  Dalton  RIcli- 
ards,  defendants,  are  chikiren  of  May  Case, 
who  since  the  mortgage  was  made,  and  in 
1880.  died.  Complainant  alleges  that  no 
cause  is  aj^Murent  tor  making  tlie  change  Sn 
the  mortgages.  Def«ndant  Case,  howevor, 
charges  it  wus  to  keep  Royal  from  obtaining 
the  entire  property,  and  thereby  depriving 
the  other  children  of  their  ]ast  share  of  tbe 
estate,  and  whteh  was  brought  about  through 
Avoy  French,  who  was  a  son  of  the  okl  peo- 
ple, and  who  shortly  tbereatter  died.  After 
the  making  at  the  first  iMMtgage  the  tM  peo- 
ple lived  in  rooms  furnished  for  thett  oo  the 
farm  of  their  som  liojal,  and  remained  there 
antil  1875,  not  farfnHD  the  time  the  second 
mortgage  was  made.  Tltey  then  remond  to 
a  aroall  house  on  Caae^s  farm,  which  thsj  • 
paid  Case  for  building  for  them.  There  were 
two  payments  of  Interest  npon  tbe  bond,  in- 
dorsed  by  Harvey  Fnneb  when  he  died  in 
1877,  and  after  his  death  tboe  appears  npon 
tbe  mortgage  an  indorsement  of  9140  as  of 
May  I.  18TO;  the  intcfeat  then  due.  Tbis 
was  not  signed  by  any  one.  Also  there  was 
paid  to  the  complainant,  as  guardian  for 
Amanda.  theSI2ti  heretofore  noti(»d.  Caae'a 
wife,  Mary,  and  daagliter  of  the  old  lady,  had 
been  an  Invalid  since  1867,  and  Amanda,  the 
complainant  ward,  spent  much  of  her  time 
with  Mrs.  Case  antii  she  died,  in  1880. 
Some  time  after  her  daiigliter'e  death  the  old 
lady  became  insane,  losing  h«  capacity  and 
memoiy,  and  in  1881  complainant  was  duly 
appointed  her  guardian,  and  took  the  old  lady 
luck  to  her  son  Boyal  for  care  and  keeping; 
and  that  her  care  has  become  great  ami  ex- 
pensive no  one  questions,  and  complainant 
shows  he  has  not  the  means  in  bis  hands  and 
cannot  obtain  them  necessary  for  her  support, 
except  from  said  bond  and  mortgage.  It 
further  appears  that  Ca3e  has  acquired  all  the 
interests  of  the  children  in  said  mortgage  ex- 
cept that  of  Alice  Bird. 

It  Is  a  little  difficult  to  see,  on  an  inspection 
of  this  record,  why  the  old  people  should 
have  made  such  an  arrangement  and  sale  of 
their  farm  as  they  did,  so  far  as  their  needs, 
wants,  or  comfort  were  concerned.  This 
farm,  with  a  small  pension  tbe  old  gentle- 
men was  receiving,  appears  to  have  been 
keeping  them  comfortably  At  any  rate,  if 
anything  usually  desirable  for  aged  and  intlrro 
parents,  such  as  the  society  of  children,  their 
home  under  the  s»me  roof  with  such  chil- 
dren, and  tbe  solace  and  enjoyment  which  the 
filial  relations  ought  always  to  bring  to  aged 
and  feeble  parents  from  kind  and  dutiful  sons 
and  daughters,  was  Intended  to  be  secured, 
they  were  not  secured  to  these  parents  by  the 
arrangement  made;  and  what  seems  worse 
than  even  this  is  the  fact  that,  by  tbe  ar- 
rangement entered  into  between  this  son-in- 
law  ami  these  old  pecqple,  the  little  property 
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they  bad — the  last  means  they  could  resort  to 
to  command  the  attention  and  secure  the  re- 
spect and  services  of  others  to  administer  to 
the  wants  and  necessities  and  infirmities  of 
age — was  taken  from  their  control,  and 
after  the  lapse  of  eight  years  they  were  to  be 
absolutely  deprived  of  the  same,  if  they  or 
either  of  them  should  live  so  long.  And  we 
are  asked  by  the  defendant  to  give  these  In- 
Btruments  such  a  construction  as  will  accom- 
plish this  result.  And  no  one  of  all  these 
children  or  grandchildren  appears  to  protest 
against  such  a  result  being  consummated. 
Tbat  I  may  not  misstate  the  position  of  Mr. 
Case,  the  defendant,  I  give  him  his  position 
In  the  language  ot  hla  own  learned  counsel. 
Here  it  is:  "  We  submit  that  a  fair  rendering 
of  this  bond  and  mortgagea  construed  In  the 
light  of  surrounding  circumstances,  Is  tbat  it 
becomes  due  absolutely  eight  years  from  its 
date,  but  that  Case  had  the  right  to  pay  It  at 
any  time  before  it  became  due.  *  *  *  He 
[Case]  entered  into  no  agreement  to  support 
ttie  old  people.  *  •  •  So  far  as  Case  was 
concerned,  he  was  simply  paying  his  own 
debt.  *  *  *  He  simply  recognized  tbe 
right  of  the  old  people  and  children  to  agree 
among  themselves  to  wliom  and  in  what  man- 
ner he  should  pay  his  debt,  reserving  the  right 
to  himself  to  nu^e  the  payment  provided  for 
at  any  time,  within  certain  limits,  at  his  con- 
venience. Whether  the  old  people  had  any 
other  estate  or  not  we  do  not  know.  Nor  is 
It  material.  If  th^  saw  fit  to  give  it  all  to 
their  children,  Mr.  Case  was  not  to  blame  for 
it,  nor  ought  he  to  be  punished  for  it;  and  if 
any  or  all  of  the  children  saw  Qt  to  relinquish 
their  interest  in  the  mortgage  to  liim  for  less 
than  might  ultimately  come  to  them,  in  con- 
sideration for  his  advancing  it  to  them  before 
he  was  forced  to,  It  was  not  a  matter  that  this 
complainant  can  complain  of.  The  children 
to  whom  the  psyments  were  made  were  satis- 
fied then,  and  so  far  as  appears  are  now  satis- 
fled  with  the  amounts  tbey  received,  except 
possibly  Mrs.  Russell;  •  •  •  and  Cnse 
swears  he  paid  her  in  full. "  and  that  when  she 
'answers  tbe  bill,  instead  of  her  answering 
"that  there  was  sumething  due  on  the  mort- 
gage to  her  mother,  she  claims  it  is  due  to 
her,  •  •  *  and  it  also  appears  that  on 
the  trial  settlemeiA  was  made  with  Alice." 
Then,  as  to  the  law  governing  the  agreement, 
Case's  counsel  say:  "We  submit,  in  cunclu- 
sion,  that  whatever  the  purpose  of  the  heirs 
of  Harvey  and  Amanda  French  might  have 
been,  or  of  Harvey  and  Amanda  French 
themselves.  It  Is  certain  defendant  Case  was 
giving  a  security  for  the  payment  of  his  debt, 
and  not  a  security  for  the  support  of  the  old 
people.  And  when  he  paid  the  amount  of 
his  debt,  in  the  manner  provided  for  in  the 
instrument  evidencing  his  debt,  he  was  dis- 
charged. And  a  proper  construction  of  all 
the  papers  in  the  case  establishes  that:  (1) 
The  debt  became  due  absolutely  eight  years 
from  the  date  of  the  Iwnd.  (2)  If  either 
Harvey  or  Amanda  lived  beyond  the  period 
of  eight  years.  Case  could  retain  the  principal 


until  the  death  of  the  survivor  by  paying  tbe 
interest,  and  so  much  of  the  principal  as  was 
needed  for  the  support  of  the  survivor.  If 
any;  but  none  of  the  parties  could  force  Caae 
to  retain  the  money,  nor  pay  interest  thereon, 
beyond  the  eight  years.  (3)  Case  had  the 
right  to  pay  the  entire  •2,000  to  the  children 
at  any  time  before  It  Isecame  due,  by  paying 
them,  respectively,  the  percent,  of  the  S2,00D 
mentioned  in  the  bond,  or  any  less  amount 
the  parties  might  agree  upon,  and  a  payment 
to  them  discharged  the  bond  ptv  tanto;  but 
If  he  paid  befoi-e  the  eight  years  he  would 
still  be  liable  to  pay  to  Harvey  and  Amanda 
-—^r«f,  the  Interest;  and,Moofu2,  so  muchof 
the  principal  as  they  should  need  during  said 
eight  years.  (4)  At  the  expiration  of  the 
eight  years  so  much  of  the  principal  and  in- 
terest as  should  then  remsdn  unpaid  belonged 
to  tbe  children,  and  became  payable  to  them, 
and  not  to  Harvey  and  Amanda.  If  Har\  ey 
and  Amanda  should  live  beyond  the  period  of 
eight  years,  the  Imlance  due  at  the  expiration 
of  eight  years,  if  any,  need  not  be  paid  to  tbe 
children  until  one  year  after  the  death  of  the 
survivor,  unless  defendant  Case  desired  to 
pay  it  sooner.  (5)  During  the  period  be- 
tween the  expiration  of  the  eight  years  and 
tbe  death  of  Harvey  and  Amanda,  defendant 
Case  might.  In  case  the  survivor  needed  It, 
pay  whaiever  balance  was  found  to  be  due  at 
the  expiration  of  the  eight  years,  if  any,  to 
the  survivor.  Therefore  whatever  was  left 
unpaid,  if  any,  at  the  expiration  of  eiglit 
years,  whether  for  principal  or  Interest,  be- 
came due  to  the  children,  and  this  complain- 
ant had  no  interest  whatever  in  the  matter, 
and  could  not,  therefore,  maintain  this  or 
any  othersuit  on  that  bond,  after  her  interest 
in  it  had  ceased.  Korean  this  suit  be  main- 
tained by  the  guardian  for  tbe  benefit  of  Royal 
H.  French  or  anybody  else  to  recover  the 
amount  they  or  either  of  them  may  have  ex- 
pended for  the  support  of  Amanda  or  Harvey 
French  during  tlie  life  of  said  bond  and  mort- 
gage. It  will  be  seen  thatihe  bond  provides 
that,  at  the  expiration  of  theeight years, '  the 
balance  due  on  the  said  sum  of  82,000,  with 
the  Interest  due  thereon  at.  the  expiration  of 
the  said  eigiit  years,  commencing  May  Ist, 
aforesaid,  to  be  paid  as  follows,'  etc.  It  is 
manifest  this  Includes  all  arrears  of  interest 
as  much  as  it  does  the  principal  still  unpaid, 
and  It  Is  all  made  payaUe.  at  the  expiration 
of  eight  years,  to  the  children  absolutely. 
Not  only  so,  but  the  bond  provides  that,  upon 
the  payment  to  Royal  French,  Joel  French, 
Mary  Case,  Alice  Bird,  and  Harmony  Rus- 
sell, tbey,  or  tbe  majority  of  them,  shall  dis- 
charge the  mortgage  from  record." 

Here  we  have  the  defendant  Case's  posi- 
tion, both  upon  the  law  and  upon  the  facts, 
as  his  views  of  the  morality  and  equity  of  the 
case.  Case  himself  saya  be  bought  the  prop- 
erty of  these  old  people  upon  speculation,  and' 
that  at  the  expiration  of  eight  years  he  had  a 
right  to  pay  off  the  children,  if  he  so  elected, 
all  that  might  be  due  on  the  mortgage,  inci  ud- 
Ing  unpaid  back  interest,  and  entirely  cut 
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off  the  old  lady  from  further  support  from 
the  mortgage  fund,  as  well  as  the  accrued  in- 
terest thereon,  even  before  the  expiration  of 
the  eight  years.  It  is  the  claim  of  the  com- 
plainant: "(1)  That  in  construing  the  bond 
and  mortgage togetlier  noanch  election  can  be 
maintained  by  Casa  (2)  If  the  literal  con- 
struction is  so  held,  the  testimony  shows  that 
no  such  election  was  madebyCiiseaa  wcnldin 
any  way  bind  the  complainant  ward  or  affect 
her  interest.  (3)  That  tiie  claimed  election, 
under  the  circumstances,  was  so  inequitable 
and  unjust  that  no  court  of  equity  would  al- 
low it  to  be  resorted  to  in  defeating  the 
rights  of  Mrs.  French.  (4)  That,  in  any 
event,  the  complainant  would  be  entitled  to 
the  back  interest  accruing  before  May  1, 
1883." 

I  think  the  third  point  of  complainant  is 
all  that  is  necessary  to  consider  further  in 
this  case.  The  whole  context  of  the  piipers 
in  this  case,  and  all  the  circumstances  sur- 
rounding the  sale  of  this  farm,  and  the  situ- 
ation of  the  parties  when  it  was  made,  show 
clearly,  to  my  mind,  that  these  old  people 
who  made  the  deed  never  contemplated  part- 
ing with  the  title  to  their  property,  except 
upon  the  understanding  upon  their  part  that 
B  good,  comfortable  livinj;  and  maintenance 
was  to  be  provided  for  tliem  so  long  as  they 
both  should  live,  and,  if  such  was  not  the 
understanding  on  tlie  part  of  the  defendant 
Otse,  then  the  mind  of  the  parties  never  met, 
and  no  valid  agreement  between  them  was 
ever  made.  This  record*  I  think,  very 
clearly  presents  a  case  where  the  children 
have  become  impatient  of  the  delay,  caused 
by  the  longevity  of  the  parents,  in  coming 
into  possession  of  an  anticipated  inheritance 
of  which  their  treatment  of  the  ancestors 
would  seem  to  show  them  utterly  unworthy. 
The  only  interests  apparently  consulted  in  all 
the  treaties  had  between  these  children  and 
kindred  lias  been  that  pertaining  to  them- 
selves, and  really  without  any  regard  to  the 
welfare  of  these  aged  parents.  The  old  gentle- 
man, Harvey  French,  is  gone,  but  his  wife,  for 
wliose  welfare  he  undoubtedly  in  all  theprpp- 
erty  arrangements  he  made  had  the  greatest 
solicitude,  still  remains  and  is  comparatively 
helpless,  and  the  time  has  come  when  it  has 
become  necessary  to  use  the  property  for  the 
purpose  for  which  he  unquestionably  sup- 
posed he  had  it  safely  secured  and  appropri- 
ated wlien  be  died,  viz..  for  the  taking  care 
of  and  supporting  his  wife  when  she  was  no 
longer  able  to  do  it  herself:  and  I  think  that 
is  the  fair  construction  of  the  provisions  of 
this  bond  and  mortgage  when  read,  as  conn- 
sel  for  defendant  Case  desire  tliem  read,  in 
the  light  of  all  the  circumstances  existing  at 
the  time  they  were  made,  as  understood  by 
the  old  people,  and  as  1  have  no  question  they 
were  understood  by  the  defendant  Case,  that 
he  at  least  knew  how  the  old  people  under- 
stood them,  and  knowing  this,  after  execute 
ing  the  papers,  a  court  of  conscience  will  not  ^ 
allow  him  to  urge  any  other  understanding! 
or  construction  of  them,  when  neither  of ' 


them  can  speak  for  themselves.  This  re- 
quires that  the  decree  at  the  circuit  should 
be  reversed,  and  that  the  circuit  judge  be  di- 
rected to  enter  a  decree  of  foreclosure  In  the 
case  for  the  purposes  prayed  in  tlie  bill  of  com- 
plaint, with  costs  of  both  courts  to  complain- 
ant. The  sum  for  which  the  decree  should 
be  taken  is  92,000,  and  interest  thereon.  less 
the  sums  indorsed  upon  stiid  bond  and  mort- 
gage hereinbefore  mentioned  Rnd  referred  to. 

Long,  J.,  did  not  sit.  The  other  Jiuticev 
concurred. 


People  v.  Harios. 
(Supreme  Court  of  MlcMgan.  Nor.  8, 1889.) 

lUBCWrr— IlfDIOTMKNT— EVIDBIIOB— IKSTBUO- 

TIONB. 

1.  Od  the  trial  of  an  iodictmeat  for  the  laroeor 
of  a  oow,  avldeooe  that  the  owner  of  the  cow,  bot 
a  short  time  before  she  was  stolen,  p^d  $50  for  her, 
and  that  defendant  Instructed  bis  employe,  who 
was  assisting  Mm  ia  selUng  the  stolen  oow,  to  ask 
830  or  $10  for  her,  was  snmaent  to  go  to  the  jnir 
on  the  point  that  she  was  worth  more  than  $» 
when  stolen. 

2.  An  inBtruDUonthat  the  informsUon  charges 
defendant  with  feloniously  stealing,  taking,  and 
carrying  away  the  oow,  the  property  of  another, 
and  from  his  possession,  bf  the  value  of  •BO,  snlB- 
deotly  states  I  acts  oonstltuting  laroenr. 

8.  There  being  no  evidence  that  the  cow  was 
worth  less  than  t^,  it  was  unnecessary  to  Instruct 
that  stealing  property  of  a  less  value  than  835 
would  not  constitute  the  offense  charged. 

4,  It  was  error  for  the  court,  after  impressing 
on  the  jury  the  gravity  of  the  offense,  sod  the  care 
they  should  useln  thetr  deliberations,  to  say  to  the 
jury:  "Imaytolte  it  on  myself  to  dlsoharge  this 
man.  With  that,  however,  you  have  nothing  to 
do,  "—as  it  was  liable  to  and  may  have  caused  in- 
difference in  a  proper  discharge  of  the  Jury's  duty 
prejudicial  to  defendant. 

Error  to  circuit  court,  Wayne  eoanty; 
Henby  £.  BsErooBT.  Judge. 

Peter  E.  Park,  for  appellant.  Jamat  V. 
D.  Willoox,  Pros.  Atty..  for  the  People. 

Sherwood,  C.  J.  The  respondent  was  in- 
formed against  In  the  Wayne  circuit  court  in 
two  counts.  The  first  couni  charges  him 
with  the  larceny  of  a  cow  of  the  value  of 
850,  and  in  the  second  he  Is  charged  with  re- 
ceiving the  stolen  property,  knowing  it  to 
liave  l^en  stolen.  On  th^trfal  the  respond- 
ent was  convicted  upon  the  first  count,  and 
sentenced  to  imprisonment  for  the  period  of 
18  months.  The  charge  of  the  oonrt  oo|y  is 
complained  of  in  this  court. 

It  is  claimed  the  court  should  have  chained 
the  jury  tliat  tliere  was  no  sufficient  evidence 
of  the  value  of  the  property,  or  that  it  was 
worth  more  than  $25.  Tlie  owner  of  the 
cow  was  sworn,  and  testified  that  but  a 
short  time  before  she  was  stolen  he  paid  $50 
for  her,  and  about  the  time  tlie  respondent 
sold  the  cow  lie  told  the  man  who  was  in  hb 
employ,  and  assisting  Mm  in  making  the  sale, 
to  ask  $30  or  840  for  her^  We  think  this 
was  sufflvient  to  go  to  the  ]urjr  upon  that 
point. 

Respondent's  counsel  excepts  to  thechai^ 
because  it  does  not  sufficiently  describe  and 
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deflne  the  charge  made  In  the  information,  or 
state  what  acta  are  necessary  to  be  done,  and 
with  what  intent,  to  constitute  the  crime  of 
larceny,  and  of  which  the  defendant  waa 
found  guilty.  It  is  difliciilt  to  conceive  of  a 
jury  selected  from  the  citizens  of  Detioit,  un- 
der the  statutes  prescribing  the  manner  of  ae- 
lectingthem  in  M'ayne  county,  so  ignorant  as 
not  to  understand,  when  told  by  a  court  tiiat 
the  information  charges  the  respondent  with 
feloniously  stealing,  taking,  and  carrying 
away  the  cow,  the  property  of  another,  and 
from  bis  possession,  of  the  value  of  850,  that 
such  facts  constituted  the  crime  of  larceny. 
This  is  In  substance  what  the  Judge  did  tell 
the  jury  in  this  cas'e»  and  It  was  sufficient 
upon  that  point. 

There  waa  no  testimony  In  the  case  show- 
ing the  property  worth,  or  tending  to  sEiow 
it  worth,  loss  than  880,  so  that  it  was  unnec- 
essary to  tell  the  jury  that  stealing  property 
worth  a  leas  amount  than  S25  would  not  con- 
stitute the  ofTense  charged.  No  requests 
were  made  to  the  court  to  charge  by  respond- 
ent's counsel,  nor  were  any  special  findings 
asked  or  made. 

The  ptnrtlonof  the  charge  most  complained 
of,  however,  is  that  wherein  the  court,  after 
he  had  Impressed  upon  the  Jury  the  gravity 
of  the  offense,  and  the  care  tliey  should  exer- 
cise in  their  deliberations,  said  to  the  jury* 
"I  may  take  il  upon  myself  to  discharge  this 
man.  With  that,  however,  you  have  noth- 
ing to  do."  It  la  claimed  that  this  was  seri- 
ously prejudicial  to  the  rights  of  the  respond- 
ent; that  the  court  r«Uly  had  no  intention  of 
BO  doing,  but  the  statement  was  of  a  char- 
acter well  calculated  to  induce  the  jury  to 
believe  that  it  was  unimportant  what  ver- 
dict they  should  give,  iia  a  new  trial  or  dis- 
charge by  the  court  would  be  the  result. 
This  statement  in  the  charge  was  an  unfort- 
unate one.  It  was  liable  to  provoke  indif- 
ference in  a  proper  discharge  of  the  duty  of 
the  jury  prcjudialal  to  respondent,  and  we 
cannot  certainly  know  but  that  such  was  the 
result;  and  in  such  case  a  new  trial  should 
always  be  granted.  The  verdict  and  judg- 
ment must  therefore  be  set  aside,  and  an- 
other trial  awarded.  The  other  justices  con- 
curred. 


f  EOPLB  0.  GkIPFIN. 
{Supreme  Court  of  MicJiigan.  Nov.  8, 1889.) 

BnuOUBT— IlTTSItT— Etidbkoh. 

1.  On  the  ffroDod  floorof  a  dwelHng-houBe  was 
astore.  Both  the  store  and  the  dwelling  were  occu- 
pied the  owoer.  There  waa  a  passage-way  from 
the  rear  of  the  store  to  the  kitchen,  whlcb  con- 
nected with  the  dtning-room  by  a  door.  Stairways 
led  from  the  kitchen  and  dining-room  to  living 
and  Bleeping  rooms  over  the  store.  There  was  no 
oellar  except  under  the  store.  Beld,  that  one  who 
with  felonious  Intent  to  commit  larceny,  in  the 
night-time  broke  and  entered  through  the  area 
window  into  the  cellar,  passed  up  the  cellar  stairs 
Into  the  store-room,  and  from  thence  escaped 
through  the  rear  store  door,  which  he  unlocked  for 
that  purpose,  was  guilty  of  burglary  in  breaking 
and  entering  a  dwuling-house. 

3.  FelouLoos  Intent  is  to  be  determined  hythe 


jnryfrom  all  the  facts  and  circumstances,  and  the 
statement  of  defendant  that  be  fell  into  the  cellar 
should  be  considered,  in  connection  with  the  other 
evidence,  with  Buch(»«dence  as  the  circumstances 
permit. 

Error  to  recorder's  court  of  Detroit; 
George  Gartner,  Judge. 

Edwin  P.  Conley,  fur  appellant.  S.  V.  R, 
TTowbridye,  Atty.  Gfn.,  and  Jamea  V  J>. 
Wiloox,  Pros,  AUy.,  for  the  People. 

CiiAMPLiN,  J.  At  the  corner  of  Forest  and 
TnTmbull  avenues,  In  the  city  of  Detroit,  is 
the  dwelling-house  of  Charles  W.  Griswold. 
On  the  first  or  ground  floor  there  is  a  store, 
occupied  by  Griswold,  extending  from  the 
front  of  the  building  on  Trumbull  avenue  to 
the  rear  thereof.  Forest  avenue  lies  along 
the  side  of  this  store.  On  the  opposite  side 
of  the  store  from  Forest  avenue  tiiere  is  a 
dining-room  and  a  kitchen.  There  is  a  pas- 
sage-way from  tlie  rear  part  of  the  store  to 
the  kitchen  by  a  door,  and  another  door  con- 
nects the  kitchen  with  the  dining-room. 
Over  the  store  there  are  living  and  sleeping 
rooms.  There  are  two  stairways  leading  to 
tlie  upper  part  of  the  house, — one  from  tlie 
kitchen  and  one  from  the  dining-room. 
There  is  a  cellar  under  the  store,  but  not  un- 
der the  dining-room  or  kitchen.  The  cellar 
Is  connected  with  the  store  by  a  flight  of 
stairs.  There  is  a  rear  door  to  the  store  and 
to  the  kitchen.  There  are  area  windows  in 
the  Forest  avenuu  side  of  the  cellar,  covered 
with  gratings  made  of  wood.  Mr.  Griswold 
and  family  lived  over  the  store.  The  ques- 
tion .of  law  presented  by  this  record  is  wheth- 
er a  person  who  should  In  the  night-time  lift 
or  remove  the  grating  from  the  area,  descend 
therein,  break  Uie  area  window,  enter  through 
it  into  the  cellar,  pass  up  the  cellar  stairs  in- 
to the  storeroom,  and  from  thence  escape 
through  the  rear  store  door,  which  he  unlocks 
for  that  purpose,  is  guilty  of  the  crime  ot 
burglary  In  breaking  and  enteringadwelling- 
house,  provided  be  did  it  with  the  ffilonious 
intent  to  commit  the  crime  of  larceny  There 
is  no  doubt  but  the  facts  in  this  case  sliow 
tlie  offense  of  burglary  at  common  law. 
The  breaking  and  entry  was  within  the  cur- 
tilage, and  Is  embraced  by  the  term  ''dwell- 
ing-house."  occupied  and  used  by  the  family 
for  domestic  purposes.  It  cannot  be  said 
that  the  store-ruom  was  not  adjoining  to,  or 
connected  wiUi,  a  dwelling-house,  and.  had 
the  offense  been  charged  under  section  9134 
of  Howell's  Statutes,  the  defendant  must 
have  been  acquitted  under  the  following  au- 
thorities: People  V.  Nolan,  22  Mich.  22lf; 
Moore  v.  People,  47  Mich.  639.  II  N.  W. 
Rep.  415;  People  v.  Oalderwood,  66  Mich. 
92,  33  N.  W.  liep.  23.  See.  also.  Pitcher  v. 
People,  16  Mich.  142. 

The  felonious  Intent  was  a  question  of  fact 
for  the  jury,  to  be  Inferred  by  them  from  all 
the  facts  and  circumstances  disclosed  by  the 
testimony.  Counsel  for  defendant  requested 
the  court  to  Instruct  the  jury  that  "the  al- 
leged statement  of  the  defendant  that  lie  fell 
into  the  cellar  la  no  evidence  of  the  breaking 


Digitized  by 


1062 


NORTHWESTEBN  EEPOBTER,  Vol.  43. 


(Mich. 


or  entering,  or  of  the  felonious  Intent 
charged;  hence,  if  considered  by  the  jury, 
must  be  taken  as  tlie  defendant  is  claimed  to 
have  made  It  only."  The  court  instructed 
the  jury  that  "the  statenaent  of  the  defend- 
ant that  he  fell  into  the  cellar  is  no  evidence 
of  the  breaking  and  entering,  or  of  the  felo- 
nious Intent  charged;"  and  he  went  on  to 
say:  "Standing  by  itself,  it  is  no  evidence  of 
the  breaking  and  entering;  but  Iwillfurther 
say  that  yon  have  the  right,  if  you  determine 
that  to  be  a  fact, — that  is,  if  you  should  de- 
termine that  such  a  statement  whs  made, — 
you  vill  have  a  right  to  consider  that  in  con- 
nection with  all  the  other  evidence  in  the 
case.  It  is  the  same  as  the  rule  of  law  that, 
If  a  person  is  caugtit  fleeing  from  a  place 
where  a  crime  was  committed,  the  jury  may 
consider  tliat  fact,  if  so  found,  and  may  con- 
sider it  with  the  other  evidence  in  the  case. 
It  is  a  proper  matter  for  the  jury  to  consider. 
This  statement,  standing  by  itself,  would  not 
be  suCQcient,  but  you  have  a  right  to  consider 
it,  as  I  said,  with  all  the  other  evidence  in 
the  case. "  There  was  no  error  to  refuse  to 
charge  that  if  the  statement  was  considered 
it  must  he  taken  as  the  defendant  is  claimed 
-to  have  made  it  only.  The  whole  statement 
must  be  received;  but  the  credit  due  to  it, 
and  to  each  part  of  it,  mnst  be  determined 
by  the  jury,  who  may  believe  one  portion  of 
it  and  disbelieve  another.  They  may  give  it 
such  credit  as  they  deem  it  worthy  of.  The 
charge  was  not  open  to  objection.  There  is 
no  error  in  the  record,  and  the  Judgment  is 
affirmed.   The  other  Justices  concurred*. 


Tdbnbb  c  Ohtonaoon  Buteb  Ihp.  Oo. 

(Supreme  Court  of  MUMaan.  Nov.  8, 1889.) 
Thdbts— Vauditt^-Partnemhip. 
A  coQvayance  to  certain  Individuals  In  trast 
for  the  stockholders  of  a  land  comiwDT,  oocording 
to  certain  articles  of  association,  whose  desl^ 
was  to  create  a  joint-stock  arrangement,  intended 
to  be  subsequently  incorporated,  out  in  the  mean 
time  beios  a  partnership,  of  whlofa  the  trustees 
named  in  tne  deed  were  trustees,  who  together  with 
others  were  entitled  to  shares  on  certain  contribu- 
tions, is  aoonreyanoe  to  a  partnership,  some  of  the 
partners  being  named  and  others  to  be  determined 
hy  admission,  and  is  not  void  as  not  oomplying 
with  the  statute  of  uses  and  trusts. 

Error  to  circuit  court,  Ontonaffon  county. 

H.  H.  Boyt,  for  appellant.  Jforman  W. 
Ifairet  BUme  A  Srayt  {BtUl  A  Hanaoomt  of 
counsel,}  for  appellee. 

Campbell,  J.  In  March,  1850,  Dr.  Will- 
lam  Pettit  conveyed  certain  lands  now  In  de- 
fendant's possession,  to  Solomon  Alter,  Clem- 
ent March,  and  James  G.  Clark,  in  trust  for 
the  stockholders  of  the  Ontonagon  Land  Com- 
pany, according  to  the  articles  of  association 
executed  by  Pettit.  In  1853.  Pettit  died. 
On  December  13,  1887,  the  heirs  of  Pettit 
quitclaimed  to  plalntiCT  the  lands  in  question, 
then  in  defendant's  possession,  and  now  he 
brings  ejectment.  The  only  ground  on  which 
he  relies,  or  can  rely,  is  that  the  deed  of  1850 
was  absoliitfly  niii!  and  void.  And  this  he 
claims  for  the  alleged  reason  that  it  does  not 


comply  with  the  statute  of  uses  and  trusts. 
It  appears  from  the  articles  of  association  re- 
feried  to,  executed  by  Dr.  Pettit,  tliat  their 
design  was  to  create  a  joint-stock  arrange- 
ment, Intended  to  be  subsequently  inoorpo* 
rated,  but  in  the  mean  time  being  a  partner 
ship,  naming  March,  Alter,  and  Clark  as  man- 
aging trustees,  and  naming  them  and  several 
others  as  partners  or  stockholders  entitled  to 
their  shares  on  a  certain  contribution  or  pay- 
ment. The  articles,  like  most  similar  docu- 
ments, pointed  out  bow  the  business  should 
be  managed,  and  ttie  rights,  powers,  and  du- 
ties of  all  concerned.  For  all  legal  purposes, 
this  was  neither  more  nor  less  than  a  sale  to 
a  partnership,  some  of  the  partners  in  which 
were  named,  and  the  rest  to  be  determined 
in  the  future  by  admission.  It  is  in  no  way 
a  trust,  in  any  sense,  beyond  that  which 
would  exist  in  all  pailnersfaips  when  each 
and  all,  or  where  select  members,  of  the  Arm 
may  act  in  fiduciary  relations  with  their  as- 
sociates. The  firm  is  the  beneficiary  or  gran- 
tee representing  the  members.  A  sale  to  a 
partnership  has  become  a  legally  recognized 
method  of  sale  to  all  persons  interested, 
whether  namrd  or  not.  If  It  is  a  trust.  It  is, 
by  long  recognition,  not  such  a  trust  as  is  for- 
bidden by  statute.  We  can  see  no  reason 
which  would  invalidate  this  sale  that  would 
not  invalidate  every  transfer  to  a  partnerahip 
that  does  not  name  all  the  partners  and  define 
their  estates.  We  are  not,  therefore,  dis- 
posed to  enter  upon  a  discussion  of  statutory 
trusts.  If  this  deed  conveyed  the  land,  noth- 
ing was  left  in  Pettlt*B  heirs,  and  they  ouuld 
conv^  nothing.  It  does  not  concern  them 
what  was  done  by  the  grantees.  There  isno 
other  question  whicii,  in  this  view,  is  mate- 
rial.  The  judgment  must  be  affirmed. 

Chahplin,  J.,  did  nol  sit.  The  other  Jus- 
tices concurred. 


Devoe  t).  ScHooL'Diffr.  No.  8. 
(Supreme  Court  of  Michioaru  Kov.  8, 188(L) 

SCHOOL-D]STBI0TB  — CklMPEXSATIOH  OP  TU-OHBHS. 

While  plaintiff  waB  teaching  school  his  oer- 
tlflcate  expired,  and  on  examination  be  was  re- 
fused one,  hut  was  offered  another  trial  soon.  He 
was  paid  for  teachinfr  up  to  the  time  of  his  second 
examinatioh,  when  he  was  agwn  refused  a  certifi- 
cate. After  this  he  was  told  hy  the  director,  who 
oould  not  alone  bind  the  district,  to  keep  on  teach- 
in?,  hut  pltdntiff  had  no  talk  with  any  of  the  other 
Bchool-omoers  about  it,  and  notified  the  director 
only  of  the  refusal  of  a  certificate.  He  knew  that 
wiuiout  snoh  oertifioate  any  oootraot  for  teaching 
would  be  void.  The  sohool  was  closed  hy  the  coan- 
ty  board  of  examiners  three  weeks  after  plaintiff's 
second  examination.  Held,  that  he  could  not  re- 
cover pay  for  teaching  the  last  three  weeks. 

Error  to  circuit  court*  Saginaw  county; 

Gage,  Judge. 

Action  by  William  Devoe  against  Scliool- 
District  No.  3  of  the  township  of  Spaulding. 
Defendant  brings  error. 

Wilher  Brwher,  for  appellant.  0.  6. 
Lairdt  for  appellee^ 

Morse,  J.  Plaintiff  sued  in  justice's  conrt 
to  recover  balance  of  wages  as  school-teacher. 
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He  bnd  judgment,  and  defend»nt  appealed  to 
the  circuit  oourtt  where  plaintifE  again  pre- 
vailed, the  circuit  judge  directing  a  vecdict 
in  hlB  favor  for  S28.82.  Judgment  was  en- 
tered upon  the  verdict,  and  defendant  as- 
signs error.  When  the  plaintiff  rested,  the 
defendant  asked  the  court  to  direct  a  verdict 
in  its  favor»  which  request  was  refused.  It 
should  have  been  grants.  AVe  are  satisBed 
that  the  plaintift  bad  no  case  upon  his  own 
showing.  He  had  taught  the  school  the  jear 
before  for  seven  months,  and  gave  good  sat- 
isfHctloa.  He  made  a  verbal  contract  in 
1887  to  teach  the  school  for  a  term  of  five 
months.  He  held  at  that  time  a  certificate 
from  the  board  of  examiners  of  Saginaw  coun- 
ty. In  which  county  the  school  was  situated. 
This  certificate  would  expire  on  the  SOtb 
day  of  October.  About  a  month  after,  he 
commenced  teaching.  About  the  time  of  its 
expiration  he  went  before  the  board  of  ex- 
aminers, and  a  certiQoate  was  refused  him. 
He  was  told/  however,  that  the  board  would 
meet  again  in  about  a  month,  when  he  would 
be  given  a  new  trial.  At  the  next  meeting 
of  the  board,  the  last  of  Noveml)er,  he  was 
again  examined,  and  again  refused  a  certiH- 
cate.  He  kept  on  teaching  until  about  three 
weeks  after  this  second  rejection,  when  the 
school  was  closed  by  the  school  board  under 
the  direction  of  the  secretary  of  the  board  of 
county  school  examiners.  The  first  month 
he  received  an  order  and  was  paid.  When  he 
went  at  the  end  of  the  second  month  to.  get 
his  order,  wliich  was  before  his  second  re- 
jection, but  after  his  tlrst  examination,  one 
of  the  officers,  the  moderator,  hesitated  about 
signing  it,  for  the  reason  that  be  had  been 
refused  a  certificate;  but,  as  he  was  about  to 
make  a  second  trial  for  such  oerti(t«ite,  the 
order  was  fidally  drawn,  and  he  received  the 
second  month's  pay  upon  it.  His  rJaim  in  this 
snit  is  for  tbi-ee  weeks  that  be  taught  after 
this,  and  after  he  had  failed  on  tlie  second 
examination.  Plaintift  testifies  that  be  spoke 
to  the  director  about  a  contract  about  the 
time  he  commenced  school,  and  that  officer 
said  he  had  no  blanks,  and  requested  him, 
when  he  went  to  East  Saginaw,  to  get  some. 
Plaintiff,  when  ha  went  to  £ast  Saginaw, 
could  Arid  none,  and  so  informed  the  dlrect- 
<ff,  who  promised  to  obtain  some  as  soon  as 
possible.  After  plaintiff  had  taught  about 
six  weeks  the  director  informed  him  that  he 
bad  procured  the  blanks,  but  be  would  not 
mter  into  the  contract  until  plaintiff  obtained 
a  certificate.  Ho  testifies  that  the  director 
told  bim  after  the  first  examination  to  go  on 
with  the  scbool  until  be  was  examined  again, 
and  that  after  he  was  rejected  the  second 
time  the  directior  told  falm  to  keep  on  teach- 
ing, but  that  lie  had  no  talk  yrltii  the  other 
oflBcers  about  it,  and  only  notified  the  direct- 
or that  be  bad  heea  rejected.  The  director 
denies  that  he  told  plaintiff  to  keep  on  teach- 
ing afttf  the  second  rejection;  bat  this  is 
immaterial,  as  we  are  now  dealing  witb  the 
pUuntift's  case  as  be  made  it.  Plaintiff  fur- 
ther testified  that  be  knew  that,  unless  be 


had  a  certificate,  any  contract  he  might  make 
witli  the  school  board  to  teach  would  be  111%- 
al  and  void. 

.  think  he  was  paid  all  that  he  ought  to 
have  been,  under  the  circumstances.  He 
knew  that  he  could  not  legally  teach  school 
without  a  certificate,  after  his  second  rejec- 
tion. His  only  claim  for  wages  or  pay  for  his 
services  after  that  time  Is  based  upon  the  fact 
that  the  director  told  him  to  go  on,  and  he 
was  permitted  to  teach  until  the  school  wns 
closed  by  the  county  board  of  examiners  or 
its  secretary.  He  had  no  arrangement  with 
the  other  officers  of  the  school -district,  and 
did  not  talk  with  them  on  the  subject,  or  no- 
tify them  that  he  had  been  refused  a  certifi- 
cate for  the  second  time.  The  director  had 
no  authority  alone  to  bind  the  district,  and 
there  is  nothing  In  the  case  that  estops 
tlie  district  from  disputing  the  pl^ntiff's 
right  to  recover.  The  case  differs  from 
Crane  v.  School-Dist..  61  Micb.  299,  28  K. 
W.  Rep.  105.  and  Holloway  v.  School'Dist., 
62  Mich.  153,  28  N.  W.  Uep.  764.  In  the 
latter  case  the  only  invalidity  urged  against 
the  written  contract  was  that  one  of  the 
school  ofllcers  bad  not  signed  it,  and  there  had 
been  no  adoption  or  ratification  of  the  agree- 
ment at  any  meeting  of  the  school  board. 
We  held  that  "plaintiff  had  a  right  to  sup- 
pose bis  contract  was  a  valid  one  wlien  it  was 
signed  by  a  sufilcient  number  of  the  officers, 
and  he  was  with  the  personal  knowledge  of 
the  wliole  board  permitted  and  apparently 
encouraged  to  proceed;"  and  that  *'a  contract 
valid  on  its  face,  actually  carried  out  in  fuUt 
with  the  acquiescence  of  all  concerned,  can- 
not be  subsequently  repudiated."  Crane  v. 
School-Dist.,  supra,  involved  a  similar  state 
of  facts  as  the  case  above  considered.  In  the 
case  at  bar  the  plaintiff  had  no  valid  contract 
with  tbe  school  board,  and  knew  that  he  whs 
running  tbe  risk  of  non-payment  if  be  kept 
on  teaching.  The  last  order  was  signed  by 
the  moderator  only  in  the  hope  that  be  might, 
on  tbe  second  examination,  procure  a  certifi- 
cate. After  he  was  rejected  the  second  time, 
he  was  not  authorized,  according  to  his  own 
testimony,  except  by  the  director.  He  did 
not  see  the  other  officers,  and  there  is  no  evi- 
dence tliat  either  of  tliem  did  anything  upon 
which  plaintiff  acted  in  oontinuin^he  school. 
He  knew  that  the  director  coald  not  bind  the 
district  to  pay  bim  for  tbe  teaching  be  did 
after  bis  second  failure  to  obtain  a  certificate. 
He  seems  to  have  kepton,  in  tbe  hope  that  he 
might  oMain  another  order,  and  draw  his  pay 
for  his  work,  instead  of  relying  on  any  beli^ 
that  he  was  legally  entitled  to  such  pay.  The 
district  were  entitled  to  a  qualified  teacher, 
under  the  law,  and  when  plaintiff  failed  to 
procure  a  oertlficate,  upon  two  trials,  it  was 
his  business  to  quit.  And  after  such  fiiilure 
neither  one  nor  all  of  the  district  offioers  could 
continue  bim  In  the  school,  and  bind  the  di»< 
trict  to  pay  for  his  services,  as  it  Is  shown 
that  there  was  no  difficulty  in  obtaining  qual- 
IBed  teachers  in  that  vicinity.  See  Lee  v. 
School-Dist.,  88  N.  W.  Kep.  867.   Tbe  judff. 
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ment  Is  reversed,  and  a  new  trial  granted* 
with  eosts  of  this  court. 

LoKe.  J.,  did  not  sit.  The  other  jystlces 
concurred. 


Cbaffbb  v.  Telephonb  ft  Tblboraph 

Coast.  Go. 
(ifupKnw  Cmtirt  vf  JflcMffon.  Nor.  IS,  1880.) 

ITmSAVOB— BSTOPPBL. 

One  who  ereots  a  buUdiDg  by  the  sUle  of 
telegraph  aad  telephoDe  wires,  which  are  on  his 
own  land,  makes  no  protest  against  the  maiDtaio- 
Ing  of  tlie  wires,  allows  hU  tenant  in  the  building 
to  use  one  of  the  wires  for  business  parposes,  and 
thus  goes  on  for  years,  making  no  oomplaintwtiat- 
ever,  cannot  recover  of  the  owner  of  tne  wires  for 
losses  on  the  ballding  bv  fire  which  might  have 
been  averted  but  for  tne  hindrance  to  the  work  of 
the  firemen  occasioned  by  the  wires.  Cimpbbll, 
J.,  disseDting. 

Error  to  circuit  court,  Wayne conn^;  Cob- 
HEXius  J.  Rbtllet,  Judge. 

Action  for  damages  by  Amos  Ciiaffee against 
the  Telephone  ft  Tetegruph  Construction 
Company.  Judgment  for  defendant.  Plain- 
tiff brings  error. 

Otto  Kinehruft  for  appellant.  Wm,  S, 
Wellti  (A9lUep  Pond,  of  oounsd,)  for  appel- 
lee. 

MoRBB,  J.  Plaintiff  was  theowner  of  iot  72 
in  section  2  of  the  Governor  and  Judges'  plnn 
In  the  city  of  Detroit,  and  of  a  valaable  brick 
building  thereon  that  yielded  a  monthly  rent 
of  t-2b0.  It  was  situated  on  the  south  side 
of  Lamed  street  west,  In  the  block  bounded 
tiy  Larned  street  and  Jeflferson  avenue  on  the 
north  and  sontli,  and  by  Grlswold  and  Shelby 
streets  on  the  east  and  westi  respectively. 
The  block  was  intersected  by  an  alley  20  feet 
wide,  running  between  Jefferson  avenue  and 
Larned  street,  from  Grlswold  street  westerly 
to  Slielby  street.  The  defendant  put  up  and 
maintained  60  wires,  stretched  on  cross- 
arms,  each  6  feet  long,  attached  to  poles 
planted  in  the  ground,  (8  to  each  pole,) 
through  said  alley,  in  the  rear  of  plaintiff's 
building.  There  were  also  12  telegraph  wires 
stretched  through  said  alley  by  another  com- 
pany. On  the  2d  day  of  March.  1888,  a  fire 
broke  out  in  the  building,  and  everything 
burned,  eitcept  the  walls.  Some  of  the  brick 
walls  were  not  damaged  so  as  to  require  to  be 
taken  down,  but  a  part  of  them  were.  It  Is 
claimed  that  these  wires  prevented  the  fire 
department  from  extinguishing  ttie  flre.  Mr. 
Tryon,  the  secretary  of  the  fire  department, 
testified,  as  did  Mr.  Elliott,  the  assistant  chief 
engineer,  that  on  account  of  these  wires  It 
was  impossible  for  the  firemen  to  raise  the 
ladders,  which  were  on  trucks.  Mr.  Tryon, 
some  time  before  the  fire,  nutiSed  Mr.  Phil- 
lips, the  manager  of  the  d'>tendant  company, 
that  these  wires  in  the  alley  would  prevent  I 
the  fire  department  from  raising  its  ladders  , 
in  the  event  of  a  fire.  Mr.  Phillips  replied  ' 
that  this  was  undoubtedly  correct,  but  that 
the  defendant  company  were  preparing  to  get 
their  wires  under  ground,  and  that  they  would 


atrip  that  all^  as  soon  as  poesSUe.— ^nrobaldj 
the  flrst  thing  they  did.  When  the  Aremea 
first  reached  th^  premises  the  fire  was  in  the 
third  story.  Evidence  was  given  on  behalf 
of  the  plaintiff  tending  to  show  that  if  it  had 
not  l>een  for  these  wires  the  first  and  second 
Bt(»ie8  of  the  building  could  have  been  saved 
intact,  except  the  damage  from  the  water 
thrown  on  the  fire.  The  phUnUff  sues  in 
trespass  on  the  case,  claiming  damages,  and 
contends — Pint,  that  the  alley  was  a  private 
way  appurtenant  to  his  lot  and  building;  mv 
ond,  that  the  erection  of  the  wires  by  deCend- 
ant  In  the  alley  was  a  trespass,  and  their 
maintenance  a  nuisanoe.  every  continuance 
of  which  was  a  new  nuisance;  third,  that.  In 
contemplation  of  law,  defendant,  by  its  wires, 
was  at  the  flre,  and  by  force  and  arms  pr^ 
vented  its  extinction,  and  in  so  doing  was  the 
direct  and  ioiinediate  cause  of  t)ie  destruction 
of  plaintiff's  building.  Tlie defendant  claims 
— Firtt,  that  the  defendant  was  not  unlaw- 
fully maintaining  the  wires  in  the  alley;  Mo> 
ond,  the  act  complained  of  was  nut  the  prox- 
imate cause  of  tlie  loss;  third,  tlie  damages 
sought  to  be  sbuwn  by  the  plaintiff's  testi- 
mony are  vague  and  speculative.  The  first 
contention  of  the  defendant  is  l)ased  upon 
the  long  acquiescence  of  the  plaintiff  in  the 
maintenance  of  the  wires  in  the  alley.  Tlie 
circuit  Jutlge  before  whom  the  case  was  tried* 
Hon.  CoRKELiUB  J.  Kbiixet,  of  the  Wayne 
circuit  court,  at  the  close  of  the  testimony  di- 
rected a  verdict  fur  the  defendant.  In  the 
view  that  1  take  of  the  case,  it  is  not  neces- 
sary to  discuss  much  of  the  evidence,  or  any 
point  In  the  case  save  Lie  flrst  plea  of  thed» 
fendant.  Tlie  evidence  is  uncontradicted 
that  the  building  was  erected  five  y^rs  b^ 
fore  the  trial  of  the  suit.  Before  the  erec- 
tion of  the  burned  building  the  lot  was  oc- 
cupied by  a  dwelling-house,  which  had  been 
there  a  great  many  years.  The  plaintiff  tes- 
tifies that  the  wires  were  placed  tht-re  "a  good 
wliile  ago,  and  were  there  when  the  brick 
building,  wliich  was  burned,  was  erected." 
He  knew  the  poles  were  there,  and  what  the 
wires  were  used  for.  "I  asked  no  questions 
about  it.  From  the  time  1  first  knew  tlie 
wires  were  there,  I  nnderstood  wliat  they 
were  there  for."  He  never  asked  the  de- 
fendant to  remove  them,  nor  protested  against 
their  maintenance  in  tlie,  alley,  nor  in  any 
way  manifested  any  dissent  to  the  action  of 
the  defendant  in  keeping  and  using  them 
there.  He  testifies  that  one  of  his  tenants 
used  a  telephone  In  his  building,  and  says: 
"I  never  objected,  or  found  fault  with  the 
defendant  company  for  maintaining  their 
wires  there. " 

i  can  see  no  legal  or  equitable  reason  why 
the  plaintiff,  tacitly  assenting  to  the  main- 
tenance of  the  wires  in  tills  alley,  by  allow- 
ing his  tenant  to  use  a  telephone  connected 
therewith,  and  by  permitting  them  to  remain 
there  without  the  least  objection,  should  be 
allowed,  after  this  flre,  to  place  the  damage, 
or  any  part  of  it.  upon  ttie  defendant,  nor 
can  I  find  any  law  to  sustain  ^his  aotioD.  It 
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is  contended  by  the  counsel  for  plaintlfl  that  | 
the  maintenance  of  the  wires  in  the  alley  was  | 
a  nuiaance.  and  a  continuing  one  from  day 
to  day,  each  continuance  b^rng  a  new  nui- 
siince;  that  the  defendant  was  liable  to  the 
plaintiff  in  an  acLion  at  law  for  the  otutruc- 
tiun  of  the  alley  every  day*  up  to  and  includ- 
ing tlie  day  oC  the  Qre;  and  that  therefore  the 
acquirscence  of  the  plaintiff  for  one  or  more 
days  cannot  be  used  to  infer  an  Implied  license 
for  its  continuance  another  day.  The  follow- 
ing CHses  are  cited  to  support  this  contention : 
Beid  V,  City  of  AtlanU,  73  Ga.  623;  Gray  v. 
Gas-Light  Co..  lU  Mass.  149;  lUilroad  Co. 
T.  State.  20  Md.  157;  Pettis  v.  Johnson.  56 
Ind.  139.  Ttiese  cases  do  not  meet  the  ques- 
tion presented  here.  Failure  to  protest 
against  a  nuisance  for  a  long  space  of  time 
will  not  prevent  an  action  to  abate  it,  upon 
the  principle  tliat  each  day  of  its  continuance 
is  a  new  nuisance;  and  mitny  courts  hold  that 
the  right  to  maintain  a  nuisance  can  never 
be  gained  by  prescription.  But  I  can  find 
no  authority  anywhere,  and  I  atiould  doubt 
its  being  good  law  if  I  did  find  it,  tliat  will 
permit  a  man  to  build  by  ttie  side  of  these 
teiegraph  and  teleplione  poles  and  wires,  with- 
out any  protest  or  demur  whatsoever  against 
tlieir  standing  there,  when  th^y  are  on  his 
own  land,  and  go  on  for  years,  without  find- 
ing any  fault  whatever,  and  allow  a  ten- 
ant to  use  one  of  the  wires  for  business  pur- 
posfs  in  his  building,  and  then,  when  a  fire 
arises,  and  the  poles  are  found  to  hinder  the 
firemen  in  their  wurlc  of  extinguish. ng  it, 
charge  up  to  the  corporation  maintaining 
these  poles  the  loss  occasioned  by  such  fire. 
To  do  this  would  be  to  violate  one  of  the 
plainest  principles  of  justice;  and  the  law.  in 
my  opinion,  wilt  not  permit  it.  I  do  not 
doubt  the  right  of  Mr.  Chaffee  to  have  moved 
at  any  moment  to  abate  this  nuisance,  but 
while  he  acquiesced  In  it,  and  virtually  was 
using  it,  or  deriving  some  benefit  from  it, 
through  a  tenant  in  his  building,  he  cannot 
be  permitted  to  recover  damages  because  of 
its  maintenance  upon  bis  premises.  If  there 
can  be  any  assent  which  is  not  shown  by  ex- 
press words,  the  plaintiff  assented  to  the  con- 
tinuance of  these  poles  upon  his  premises,  and 
such  assent  was  not  a  question  for  the  jury. 
It  was  shown  without  dispute  by  hisown  tes- 
timony. There  whs  clearly,  to  my  mind*  an 
implied  assent  that  the  poles  might  remain 
there,  and  do  faint  anyw)>ere,  not  even  in  his 
testimony  on  the  trial,  that  he  ever  consid- 
ered them  a  nuisance  until  they  were  dem- 
onstrated to  be  so  by  ttie  fire.  Until  some- 
thing was  done  by  Chaffee  to  noUfy  the  de- 
fendant tlwt  lie  found  some  fault  with  the 
maintenance  of  these  poles  In  Uie  alley,  be 
could  not  recover  damages  for  their  being 
there.  The  judgment  was  right,  and  must 
be  afiirmed. 

Sherwood,  G.  J.,  and  Champlin  and  hosa^ 
JJ.,  concarred  with  Mobsb.  J. 

Cakfbbxx,  J.»  (dissmting.)  Whatever 
may  be  its  effect  as  a  circumstance  on  the 


question  of  damages,  I  think  there  can  be  no 
doubt  of  the  right  of  any  land-owner  to  sue 
for  some  damages  for  any  encroachment  on 
his  property  rights.  Delay  in  complaining  may 
sometimes  cut  off  a  right  tosue  inequity.but 
nothing  shortof  statutory  limitatiuns  can  bar 
a  suit  at  law;  and  where  a  wrongful  entry 
or  intrusion  is  made  without  license  or  per- 
mission, no  license  can  be  legally  determined 
from  Inaction.  There  Is  some  difficuHy  in 
ascertiining  the  precise  effect  of  the  wires  in 
connection  with  Uie  Ore.  But  such  difficulty 
is  no  defense  to  an  action,  and  a  wrong-doer, 
and  not  tlie  injured  party,  must  bear  this  dif- 
ficulty. Whether  the  danger  of  interference 
with  putting  out  fires  is  a  natural  one,  to 
which  damage  may  l>e  attached,  is  at  least  a 
qu^tion  fur  tlie  jury.  That  serious  damage 
and  fatal  casualties  have  arisen  from  the 
placing  of  numerous  wires  near  high  build- 
ings is  a  matter  of  common  knowledge,  and 
there  can  be  no  doubt  it  is  a  wrong  unless 
consented  to.  It  is  not  iu  the  power  of  a  city 
to  license  any  one  to  damage  or  encroach  on 
the  property  of  individuals,  and  no  justifica- 
tion can  be  based  on  it.  I  do  not  think  it 
can  be  held,  as  matter  of  law.  that  Mr.  Chaf- 
fee is  estopped  from  complaining  of  the  ac- 
tion of  the  defendant,  or  from  recovering 
some  damages.  Nor  do  . I  tliink  we  can  pre- 
vent a  jury  from  considering  the  amount  of 
damages,  under  proper  instructions  as  to  the 
law;  the  facts  not  being  subject  to  judicial 
determination.  J  think  there  should  be  a  new 
trial. 


BaBKSTT  «.  LOWBST. 

Saub  v.  Faain. 
(Suipreme  Court  of  Michigan.  Nov.  16, 1889.) 

FRlVOnLBBT  COXVBTUCSS— HnSBAKD  AND  WlTB. 

1.  On  the  hearing  of  two  bills  In  chancery  by 
a  married  woman,  to  remove  a  cloud  from  her 
tlUe,  it  appeared  that  defendants  claimed  tbrough 
sberifl^s  Bales  made  under  levies  to  satisfy  their 
judgment*  agoiiut  complainant's  hnsbaod;  that 
prior  to  the  marriage  the  husband  stdd  the  land  to 
his  brother,  who,  anerthe  marriage,  sold  It  to  com- 

Elainant;  that  when  complainant  purchased  ebe 
ad  considerable  property,  and  had  l>orrowed  tHOO 
from  one  H. ;  that  the  busband  was  a.man  of  dissi- 
pated habits,  and  unfit  to  attend  to  busiue&s.  It 
also  appeared  that  no  money  was  paid  by  the  broth- 
er on  his  alleged  purchase  till  the  night  after  the 
deed  to  him  was  delivered,  ua&  the  only  evidence 
that  any  was  paid  was  his  own  testimony,  wbioh 
was  somewhat  unsatisfactory ;  that  after  tee  deed 
to  the  brother  the  land  was  levied  on,  and  the  deed 
was  not  filed  for  record  Ull  some  months  after, 
when  the  dead  to  oompl^nant  was  filed;  that  H., 
of  whom  comfdainant  olaimed  to  have  borrowea 
money  to  help  pay  for  the  land,  was  at  that  time 
unable  to  pay  interest  on  the  debts  for  which  his 
property  was  mortgaged;  and  that  complainant 
did  not  oail  her  busbaod  to  prove  the  transactions 
by  which  she  claimed  to  have  purchased,  and  of 
which  he  must  have  had  knowledge.  Held,  that 
the  testimony  showed  an  attempt  of  the  husband 
to  defraud  his  creditors,  to  whiob  his  brother  and 
complainant  were  parties,  and  that  tlie  bills  were 
properly  dismissed. 

2.  Defendants  did  not  waive  their  rights  by 
delay  in  attaeklBg  the  fraudulent  oonveyauoes,  as 
their  levies,  whioh  were  on  the  land  at  the  tuns 
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csomplBlnant  clalma  to  have  parcbased  It,  were  no- 
tice to  her  of  fraud  in  the  sale  to  her  vendor. 
Shrrwooo,  C.  J.,  and  Camfbbll,  J.,  dlBBeoUsg. 

Appeal  from  circuit  court,  Clinton  county. 
Fadeioa  &  Ljfon,  for  appellant.   Ljfon  A 
StaekZeman,  for  appellees. 

MoBflE,  J,  The  testimony  In  these  two 
cases  is  the  same,  except  as  to  the  date  of  the 
levies  of  execution,  and  therefore  I  shall 
treat  them  both  together.  In  1885,  James 
Barrett,  the  present  husband  of  complainant, 
was  living  upon  and  the  owner  of  a  farm  in 
Clinton  county.  Tliia  farm  was  subject  to  a 
life-lease  executed  to  an  old  gentleman, 
Charles  White,  who  had  in  1867  conveyed 
the  premises  to  Barrett.  Barrett  was  con- 
siderably in  debt  in  1B85.  and  there  were 
mortgages  upon  the  land  amounting  to  about 
$3.6U0, — one,  executed  to  a  brother,  William 
Barrett,  for  «1,200,  January  7,  1885,  which 
was  assigned  by  William  to  Anna  Barrett, 
January  10,  1885;  one  to  Thomas  C.  Pitkin, 
of  Detroit,  for  S600;  and  one  to  James  M. 
Soverhill,  of  Geneva,  N.  Y.,  for  »1.800. 
August  3. 1885,  James  Barrett  conveyed  this 
farm  to  his  brother,  William  Barrett,  tlie 
considerntion  in  the  deed  being  86.000. 
August  10,  1885,  the  defendant  Charles  H. 
Frain,  who  hiid  a  judgment  against  James 
Barrett,  levied  upon  the  premises  as  the 
propertyof  said  James  Barrett.  On  the  19th 
day  of  December.  1885.  the  complainant  mar- 
ried James  Barrett.  July  21,  1886,  William 
Barrett  conveyed  the  farm  to  the  complain- 
ant, for  the  consideration,  expressed  in  the 
deed,  of  $6,200.  with  a  clause  in  the  deed 
conveying  also  the  wheat  sown  on  the  prem- 
ises. September  24,  1886,  the  defendant 
Lowrey.  who  had  a  judgment  against  James 
Barrett,  levied  upon  the  premises  as  his 
property.  No  steps  were  afterwards  taken 
to  further  enforce  either  of  these  levies.  In 
the  deed  from  James  to  William  Barrett  the 
premises  were  warranted  free  from  all  in- 
cumbrances. Nothing  was  said  about  in- 
cumbrances in  the  deed  from  William  to  the 
complainant.  In  April  or  March,  1888,  the 
complainant  61ed  separate  bills  of  complaint 
in  the  circuit  court  for  the  county  of  Clinton, 
in  chancery,  against  Frain  and  Lowrey,  al- 
leging that  she  was  the  owner  of  the  prem- 
ises; that  she  had  been  in  sole  possession  of 
the  same  since  July  21,  1886;  and  that  the 
value  of  the  same  WHS  S5,000.  She  avers  the 
levies,  and  the  failure  to  furtiier  enforce 
them;  that  she  had  demanded  their  removal 
and  cancellation  of  the  defendants,  notifying 
each  of  them  that  she  whs  the  legiil  and  law- 
ful owner,  in  fee,  of  the  whole  premises,  but 
that  they  had  each  refused  and  ne;,'lected  to 
comply  witli  her  demand,  and  that  they  each 
maintain  that  they  have  a  legal  lien  upon  the 
land,  and  that  said  James  Barrett  has  au  in- 
terest in  the  premises.  The  defendants  ad- 
mit the  levies,  and  their  claim  of  lien  under 
them,  and  aver  that  the  deeds  from  James  to  I 
William  and  from  William  to  complainant  j 
were  without  cunsideratioa,  in  fraud  of,  and ' 


void  against,  James  Barrett's  creditors.  The 
conrt  below,  upon  the  pleadings  and  proofs 
taken  in  open, court,  dismissed  both  bills. 

The  decree  in  each  case  is  manifestly  right. 
The  testimony  shows  a  barefaced  attempt  on 
the  part  of  James  Barrett  to  defraud  his 
creditors,  and  that  William  Barrett  and  com- 
plainant were  parties  to  it,  and  that  tlie  deeds 
were  made  In  execntion  of  the  fraud.  At 
the  time  the  deed  from  James  to  William  was 
made,  William  was  living  with  James,  who 
was  then  a  widower.  They  went  to  Lan- 
sing to  have  thedeed  executed;  and  William, 
according  to  his  testimony,  had  S3,000  in 
money,  which  at  the  time,  and  for  some  time 
before,  he  was  carrying  in  his  pocket.  He 
did  not  pay  James  fur  the  land  at  Lansing, 
when  the  deed  was  delivered,  but  waited  un- 
til after  they  returned  home,  at  night,  when 
he  paid  James  $2,400  In  cash;  that  being  the 
amount  of  the  consideration  over  and  above 
the  mortgages.  This  payment  rests  on  the 
oath  of  William  alond;  James  not  being 
sworn  on  behalf  of  complainant.  No  one  has 
ever  seen  or  heard  of  a  dollar  of  this  money 
since  the  pretended  payment.  Where  the 
money  that  William  carried  in  his  pocket 
came  from  Is  also  a  great  mystery.  He  is 
not  shown  to  have  had  it,  except  by  bis  own 
testimony,  which  clearly  shows  he  did  not 
have  it.  He  la  a  single  man,  and  is  now  liv- 
ing where  he  was  when  this  deed  was  exe- 
cuted, at  the  house  of  James  Barrett.  Ac- 
cording to  his  testimony,  he  was  in  business 
30  years  in  Franklin,  Oakland  county,  where 
he  bad  a  varied  experience;  being  arrested 
for  various  crimes  and  misdemeanors  some 
20  times,  or  more.  He  attributes  his  misfor- 
tunes in  this  respect  to  whisky,  which  he  says 
he  tried  to  destroy  by  drinking  it  for  15  years. 
Failing  In  this,  he  turned  around,  and  at- 
tempted to  prevent  the  saleof  it.  Then  those 
who  were  in  favor  of  liquor  selling  began  to 
persecute  him,  procuring  his  arrest  for  vari- 
ous offenses,  and  also  liis  conviction  for  some 
of  them,  larceny  being  one  of  the  crimes  of 
which  he  was  found  guilty.  He  was  in  the 
dry-goods  and  grocery  business  at  Franklin, 
and  five  years  before  the  time  he  was  testify- 
ing owned  a  stock  of  goods  Inventoried  at 
•5,000.  He  owned  the  store  in  which  the 
goods  were.  He  bad  no  other  property  at 
that  time,  or  when  this  store  and  goods  were 
burned,  about  that  time.  Has  done  nothing 
to  earn  any  money  since,  but  has  had  plenty 
to  live  on.  The  insurance  on  the  goods  and 
store  he  has  not  yet  collected.  He  also  testi- 
fies that  at  the  time  ot  the  deed  to  him  he 
knew  of  the  mortgages  on  the  land,  but  did 
not  know  that  James  owed  any  other  debts. 
In  almost  the  same  breath,  he  swears  that  he 
does  not  know  what  James  did  with  the  mon- 
ey be  paid  him,  but  that  James  told  him  that 
he  was  going  to  work  and  pay  up  his  debts 
with  it, — little  debts  that  he  had  around 
loose.  He  testifies  that  he  bought  the  farm 
to  get  his  pay  upon  the'  $1,200  mortgage  he 
had  upon  it;  but  his  own  testimony  shows 
that  he  bad  assigned  the  same  to  one  Anna 
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Barrett,  his  slater,  oyer  six  months  before, 
Rnd  received  the  money  for  it.  After  the  ex- 
ecution of  his  deed,  he  still  lived  with  James, 
and  the  farm  was  so  managed  and  conducted 
hy  James  that  no  one  In  the  neighborhood 
kneworanspected  that  any  transfer  had  been 
made  to  William.  October  30,  1US5.  James 
insured  the  house  and  bam  on  the  premises 
agiiinst  fire,  and  In  application  for  insurance 
stated  that  he  owned  the  farm,  and  the 
buildings  and  personal  property  upon  it. 
The  de^  from  James  to  William  was  not  put 
on  record  until  July  21,  1B86,  the  same  day 
tiiat  Willium  deeded  to  the  complainant. 
The  statement  of  complainant  In  relation  to 
the  money  she  paid  towards  this  land,  and 
where  she  obtained  it.  is  also  very  nnsatis- 
factory.  She  claims  to  have  paid  William 
91,000  the  day  the  deed  was  executed  to  tier, 
$800  of  which  she  borrowed  of  a  relative,  one 
Charles  Haviland,  who  supports  this  claim  by 
his  testimony,  Haviland  is  shown  to  have 
been  at  this  time  heavily  in  debt,  with  a 
Lirge  mortgage  upon  his  farm,  on  which  he 
was  unable  to  pay  the  Interest.  The  com- 
plainant's testimony  was  neither  frank  nor 
candid.  On  cross-examination  she  refused 
to  answer  many  proper  and  reasonable  ques- 
tions. She  was  anwilling,  and  refused,  to 
explain  many  things  that  needed  explanation. 
In  answer  to  different  interrogattves,  she 
said:  "That  is  my  own  affair,  mister,"  "I 
shan't  answer,"  "I  shan't  tell,  if  1  do 
know,"  and  the  like.  If  she  could  tell  a 
plain,  straightforward  story  as  to  her  purchase 
of  this  land,  slie  certainly  did  not  do  so  on 
this  hearing,  or  manifest  any  disposition  to 
do  so.  The  payments  she  has  made,  since 
she  received  the' deed  of  the  farm,  of  interest 
on  the  mortgf^i;e8  and  other  debts  have  man- 
ifestly been  made  ont  of  the  proceeds  of  the 
farm,  whicli  she  admits  she  has  received,  al- 
though, to  all  outward  appearances,  James 
has  run  and  managed  it  the  same  as  he  did 
before  these  conveyances  were  made.  A 
very  signiQcant  feature  of  these  cases,  as 
tried,  is  the  failure  of  the  complainant  to  call 
her  husband,  who  is  charged  by  the  defense 
to  have  disposed  of  his  land  with  intent  to 
defraud  his  creditors.  If  the  transaction  was 
a  fair  and  honest  one,  his  testimony  was  ma- 
terial, and  would  have  been  of  great  advan- 
tage to  complainant,  and  no  good  reason  is 
Bhown  for  his  remaining  silent,  as  he  was  in 
the  court-room  during  the  trial,  and  testified, 
being  called  by  the  defense,  as  to  some  mat- 
ten  in  the  case. 

Ik  is  suggested  that  the  defendants  have 
lost  their  right  to  enforce  these  levies  because 
they  have  not  moved  sooner,  and  therefore 
the  prayer  of  complainant's  bill  sliould  be 
granted.  It  is  said  that  one  attacking  a 
transaction  as  fraudulent  must  complain,  by 
proper  procepdings,  promptly,  or  the  remedy 
is  waived.  In  the  case  of  Frain,  the  levy 
was  upon  this  land  when  the  complainant 

gretends  she  purchased  it,  and  was  notice  to 
erthat  fraud  inthesalefrom  James  to 'Will- 
iam was  complained  of,  and  the  levy  of  Low- 


rey  was  made  very  soon  after  she  received  her 
deed.  Tlie  fraud  was  complained  of  speedily, 
and  the  initial  steps  taken  to  contest  It.  That 
is  all  the  law  requires.  There  has  been  no 
such  delay  since,  in  my  opinion,  as  to  waive 
or  forfeit  the  rights  of  Frain  and  Lowrey  to 
enforce  their  levies  and  prove  the  fraud  com- 
plained of.  But,  be  this  AS  it  may,  the  com- 
plainant, coming  into  a  court  of  equity,  must 
sliow  clean  hands.  When  she  comes  in  as 
she  has  here,  and  by  her  own  t^^stimony  con- 
vinces the  court  that  James  Barrett  made  the 
conveyance  to  William  to  defraud  his  cred- 
itors, and  that  the  subsequent  deed  from 
William  to  her  was  in  furtherance  of  this 
fraud,  she  can  hardly  ask  a  court  of  chancery 
to  relieve  her  against  her  fraud,  and  to  judi- 
cially approve  it,  because  Frain  and  Lowrey 
have  not  yet  sought  to  enforce  by  further 
proceedings  their  claim  of  fraud  against  her. 
This  will  not  do.  By  her  own  act,  and  out 
of  her  own  mouth,  she  has  established  the 
fraud,  and  she  must  suffer  the  consequences 
of  it.  The  decrees  In  both  cases  must  be  af- 
firmed, with  costs. 

Chamfum  and  Lohq,  JJ.,  concurred  with 
MOBSB.  J. 

Sherwood,  C.  J.,  (disaenting  in  Barrett 
V.  Lowrey.)  The  bill  in  this  case  is  filed  by 
the  complainant  to  remove  a  cloud  upon  the 
title  to  her  farm,  lying  in  the  township  of 
Victor,  in  the  county  of  Clinton,  consisting 
of  160  acres,  upon  which  she  has  her  home, 
and  now  resides.  The  cloud  consists  of  an 
execution  levy  made  upon  the  property  on 
the  24th  day  of  September,  1886,  under  the 
directions  of  the  defendant,  by  virtue  of  a 
judgment  rendered  in  the  circuit  court  in 
favor  of  said  Ix>wrey  and  agal  nst  James  Bar- 
rett, npon  an  indebtedness  occurring  in  part 
in  1879  and  in  part  in  1872  for  the  sum  of 
8150.85  damages,  and  823.75  costs  of  suit. 
James  Barrett  is  the  husband  of  complain- 
ant. The  property  in  question  Is  claimed  to 
be  worth  by  the  complainant  $3,000,  and  by 
the  defendant  "at  least  $7,000."  No  ques- 
tion is  made  but  at  the  time  of  making  the 
levy  the  legal  title  to  the  property  of  record, 
as  well  as  the  possession  thereof,  was.  and 
ever-  since  has  been,  in  tlie  complainant. 
Charles  White  owned  the  land  in  1^67.  He 
Iiad  no  wife  or  family.  In  May  of  that  year 
he  conveyed  the  property  to  James  Barrett, 
the  present  husband  of  the  complainant,  and 
subsequently  took  back  a  life-lease,  signed  by 
the  grantee  and  his  then  wife.  James  went 
into  possession  under  his  deed,  and  Mr.  White 
lived  with  him.  James'  first  wife  died  pre- 
vious to  August,  1885,  and  complainant's 
first  husband  died  In  1884,  and  she  married 
James  Barrett,  December  19,  1885.  On  the 
3d  day  of  August,  1885,  it  would  appear  tliat 
James  was  owing  some  moneys  besides  the 
mortgages  that  were  upon  the  farm,  which 
mortgages  then  amounted  to  the  sum  uf  about 
$3,600,  one  of  which  was  given  to  William 
Barrett,  an  unmarried  brother  of  James,  for 
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tbesum  of  ftl,200;  and,  though  he  hsd  trans- 
ferred it  to  biB  sister,  Anna  Barrett,  he  still 
appears  to  Imve  looked  after  It  In  some  way. 
James  had  become  somewhat  inebriated  and 
reckless  in  his  habits,  and  it  would  appear 
his  debts  were  becoming  due,  and  his  credit- 
el's  wanted  their  money;  tlint  his  dissolute 
habits  Hnd  imprudent  conduct  were  subject- 
ing him  to  the  usual  embarrassuients  in  such 
eases.  In  this  crisis  of  his  affairs,  and  wliile 
William,  his  brotiier.  was  stopping  with  him 
a  few  weeks,  he  sold  the  property,  suttject  to 
the  mortgages,  to  William  for  about  $2,400. 
This  money,  so  far  as  appears,  was  paid  in 
cash  by  William;  and  James  avowed  his  pur- 
pose at  the  time  to  take  it  and  pay  his  debts 
with  it,  and  William  says  he  advised  James 
BO  to  do.  William  allowed  James  to  remain 
upon  the  property,  and  Mr.  White  with  him, 
after  making  the  purchase,  and  worked  the 
farm  under  his  employment;  and  it  was  dur- 
ing  this  period  that  complainant  went  into 
the  employment  of  William  at  the  house  on 
the  farm,  hnd  subseqnently  married  James. 
At  that  time  she  was  almost  entirely  unac- 
quainted with  James*'  financial  conditions 
and  circumstances,  but,  on  learning  tliem 
afterwards,  ehe  discovered  bla  emlMuras^ 
ments  and  his  worthless  habits,  and  that  he 
was  not  managing  forming  matters  prop- 
erly for  Wilitara,  wlio  became  dissatisfied  with 
James*  management,  also,  and  on  or  about 
the  2l8t  day  of  July,  18tj6,  WiUIam  offered 
to  allow  her  to  purchase  the  farm,  and  save 
what  she  could  from  It,  and  William  did  on 
that  day,  and  at  her  request,  sell  the  proper- 
ty to  complainant  for  ^,200.  Including  the 
crops.  This,  with  the  property  she  tlien*had, 
and  by  the  aid  her  friends  could  give,  she 
was  enabled  to  do.  The  complainant  made 
tlie  purchase,  after  looking  up  the  amount  of 
the  mortgages,  andexamlninganold  abstract 
which  James  had  formerly  procured  o£  the 
property,  and  Hgreed  to  pay  therefor  the 
mortgages  upon  the  same,  amounting  to 
•3,6(W.  The  balanceshe  paid  In  cash, $1,(100. 
and  had  succeeded  in  paying  the  remainder 
at  the  lime  of  filing  her  bill,  into  two  or  three 
hundred  dollars.  She  imme<Jlately  went  Into 
possession,  and  took  control  of  the  farm  and 
farming,  and  bas  ever  since  directed  all  farm- 
ing operations  thereon.  The  complainant 
states  that  she  knew  nothing  of  the  indebt- 
edness of  her  husband  to  the  defendant,  orof 
any  levy  upon  ttie  land  in  favor  of  defend- 
ant, when  site  made  her  purchase,  but  made 
the  same  in  good  faith,  and  J!or  a  good  and 
valuable  consideraUon,  and  becaustf  she  want- 
ed ttie  property,  and  invested  all  her  proper^ 
ty  therein.  William  Barrett,  from  whom  she 
purchased,  also  states  that  lie  knew  notliing 
of  tlie  defendant's  levy  when  he  sold  to  com- 
plainant, and  acted  in  good  faith  in  selling 
to  her,  and  that  be  knew  nothing  of  defend- 
ant's allied  claim.  There  is  no  question 
about  the  validity  of  the  judgment  of  defend- 
ant against  James,  but  the.rigbt  to  subject 
the  complainant's  property  to  its  payment  is 
denied  by  her,  and  she  asks  that  the  decree ' 


below  to  that  effect  maybe  reversed,  and  her 
property  relieved  from  the  cloud  the  levy 
casts  upon  it.  It  Is  the  claim  of  defendant 
that  the  deeds  to  complainant  and  the  deed 
to  William  are  both  fraudulent  and  void,  as 
against  his  judgment  and  levy,  and  stiould 
be  so  held,  and  he  be  allowed  to  come  in  and 
make  his  claim.  The  circuit  judge  held  with 
the  defendant.  I  have  not  been  able  to  take 
tliat  view  of  the  case,  nor  do  I  think  the  de- 
cree of  the  circuit  judge  ought  to  be  sus- 
tained. Complainant  received  her  deed,  as 
well  as  Wil)i»m,  before  any  levy  was  made, 
and  complainant's  possession  was  notice  to 
all.  not  only  as  to  her  interest  In  the  property, 
but  of  the  extent  thereof,  even  if  her  deed 
was  unrecorded.  The  testimony  relied  npon  to 
make  out  the  fraud  is  very  indefinite,  and 
largely  of  a  negative  character,  and  the  oth- 
er, so  far  as  it  Is  competent  and  proper,  is 
quite  as  consistent  with  the  good  xalth  and 
innocence  of  complainant  as  it  is  with  the 
views  urged  by  defendant;  and.  where  such 
is  the  case,  fraud  cannot  be  held  to  be  proved, 
nor  will  it  be  lightly  presumed  In  any  case. 
Togodzinski  v.  Kruger,  44  Mich.  79,  6  N.  W. 
Rep.  116;  Darling  v.  Hurst.  39  Mich.  765; 
Campau  v.  Lafferty.  50  Mich.  114.  15  N.  W. 
Rep.  40;  Brown  v  Dean,  52  Midi.  267, 17  N^. 
W.  Rep.  837.  Ko  fraudulent  purpose  is  shown 
on  part  of  complainant.  Brown  v,  Vander- 
menlen.44Micli.&22.72r.W.  Rep.238;  Hop- 
son  V.  Payne,  7  Mich.  S34;  Miller  r.  Beadle, 
36  K.  W.  Rep.  165. 

The  facts.  I  think,  present  the  case  of  a 
wITe  who  has  in  good  faith  and  with  honest 
purposes  invested  all  the  property  she  has, 
reaching  about  81*500.  in  her  efforts  to  se- 
cure and  save  sometliing  from  the  wrecked 
estate  of  a  worthless,  drunken  husband,  who, 
by  his  habits  of  intoxication  and  folly,  bas 
nearly  dissipated  the  same.  It  is  very  evi- 
dent, from  what  appears  in  the  recoixl,  James 
received  all  that  his  interest  in  the  property 
was  wortli  from  William  when  he  sold,  aside 
from  the  mortgages,  and  there  is  not  a  par- 
ticle of  evidence  showing,  or  tending  to  show, 
that  the  complainant  ever  had  a  dollar  of 
that  money,  or  in  auy  way  or  manner  at- 
tempted to  divert  its  aptdication  to  the  pa^ 
uient  and  satisfaction  of  James'  debts,  but 
she  several  times,  in  giving  her  testimony, 
mentions  the  fact  of  her  paying  some  of  liis 
debts,  even  from  ber  own  means,  and  It  veiy 
clearly  appears  that  she  is  meeting  ber  obli- 
gations satisfactorily  to  her  creditors;  tliat 
she  is  managing  the  property  in  a  manner 
that  would  do  credit  to  the  most  thrifty 
farmer  in  the  township.  This  isdisputed  by 
no  one,  and  Is  found  fault  with  only  by  thoee 
who  would  deprive  her  of  her  property,  even 
Including  her  homestead,  for  the  purpose  of 
satisfying  a  debt  she  never  contracted  or  as- 
sumed to  pay,  and  that  no  rule  of  justice  oi 
equity  will  ever  require  her  to  pay.  It  is  un- 
necessary to  bring  into  this  opinion  the  t»- 
timony  in  the  case.  It  is  enough  to  say  that 
the  conclusions  I  have  reached  are  jusUfied, 
in  my  judgment,  by  the  undisputed  testi- 
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inony;  and,  when  the  other  testimony  is 
read,  it  will  be  found  mostly  of  the  negntive 
sort,  or  argiiraentntlve, — put  in  thecaae,  evi- 
dently, for  the  purpose  of  inducing  conclu- 
8ionn  prejudicial  to  complainant's  rights,  but 
which,  upon  a  careful  exHmination,  will  lead 
any  fair-minded  man,  I  think,  toadifFerent 
result.  There  is  no  question  but  that  the 
claimed  lien  is  a  cloud  upon  complainant's 
title  to  her  laml.  and  should  be  removed.  I 
think  the  decree  at  the  circuit  should  he  re- 
Yeraed,  and  the  recoid  should  be  remanded, 
with  instructions  to  the  circuit  judge  to  set 
aside  the  decree  entered  In  the  case,  and  en- 
ter a  decree  for  complainant,  in  accordance 
with  the  prajer  of  the  bill,  and  with  costs  of 
both  courts. 

SirenwoOD,  C.  J.,  {dissenitriff  in  Barrett 
V.  Frain.)  The  complainant  brings  suit 
against  defendant  to  remove  a  cloud  from  the 
title  to  her  land,  lying  in  the  town  of  Victor, 
in  the  county  of  Clinton,  created  by  ttie  levy 
upon  and  sale  thereof  under  an  execution, 
the  levy  being  made  before  complainant  pur- 
chased. The  case  depends  upon  nearly  the 
same  state  of  facts  as  those  in  the  case  of 
Barrett  v.  Lowrey,  ante,  1065,  (decided  iit  the 
present  term  of  this  court,)  the  only  differ- 
ence being  tliat  the  judgment  was  rendered 
in  favor  of  a  different  party,  and  originated 
in  justice's  court,  and  was  subseqiiently  re- 
moved into  the  circuit  court  by  transcript, 
and  upon  which  the  execution  issued  and  the 
levy  was  made  before  complainant  made  lier 
purchase;  and,  there  Iwing  no  other  essential 
diftert- nee,  and  tlie  decree  having  been  against 
the  complainant,  it  should  be  set  aside,  and, 
upon  the  record  being  remanded,  the  circuit 
judge  will  enter  a  new  decree  in  accordHUce 
with  (he  prayer  of  the  bill,  and  thecompluin- 
ant  will  be  allowed  to  recover  her  costs  of  de- 
fendant in  both  courts. 

Camtbeli.,  J.,  {dissenttng.)  I  agree  in 
the  result  arrived  at  by  the  chief  justice. 
Such  was  my  Impression. on  the  argument, 
and  It  has  been  confirmed  by  subsequent  ex- 
amination. It  seems  to  me  that  ttie  case  of 
the  defendants  has  been  made  up  out  of  a 
diflregnni  of  legal  rules,  and  an  assumption 
that  Is  not  pruved.  It  is  not  disputed  that 
the  I'-gat  title  is  in  complainant,  and  that  it 
passed  from  James  Barrett  a  long  time  ago. 
Defendants  both  claim  whatever  rights  they 
have  under  levies  which  could  only  be  en- 
forced by  selling  the  property  as  James  Bai^ 
rett's.  If  they  desired  to  aitack  the  validity 
of  any  transfers  made  by  him,  it  could  only 
be  dore  by  filing  bills  in  aid  of  their  execu- 
tion levies.  A  rale  under  execution  not  so 
aided  wonld  only  para  such  legal  or  equitable 
title  as  he  professed,  and  he  had  no  such 
title.  These  defendants  dlil  not  elect  to  pro- 
ceed against  the  holders  of  the  title  under 
James  Barrett  to  have  the  transfers  declared 
fraudulent.  It  is  the  well-settled  rule  in  re- 
gard to  fraud  that,  unless  complained  of  by 
proper  proceedings,  very  promptly,  the  rem- 


edy is  waived,  and  lost.  Fraudulent  deal- 
ings are  not  void,  but  voidable;  and  delny  in 
attacking  them  would  itself  be  fraudulent 
against  third  persona,  if  it  did  not  preclude 
redress.  If  the  title  of  complainant  can  now 
be  attacked,  the  defendants  would  reap  the 
advantage  of  all  of  her  outlays  for  taxes,  and 
in  rednclion  of  the  mortgafies  and  other  ex- 
penditures which  they  would  have  been  com- 
pelled to  look  after  if  they  had  proceeded 
promptly,  and  succeeded  in  their  action.  It 
is  the  right  of  the  legal  owner  to  have  clouds 
cleared  off,  and  a  person  who  pretends  to 
have  a  claim  to  avoid  that  title  wliicli  may 
be  waived,  and  will  not  enforce  it,  is  enti- 
tled to  no  regard.  But  I  do  not  titink  fraud 
appears.  Complainant  is  shown,,  beyond 
question,  I  think,  to  be  a  purchaser  in  good 
faith;  and  If  so  she  cannot  he  disturbed  in 
her  title.  But  I  cannot  find  anysatisfactory 
reason  for  believing  that  James  Barrett  con- 
veyed with  any  fraudulent  purpose.  He  luis 
fallen  into  bad  habits,  but  it  appears  afiirma* 
tively  that  he  had.  within  a  short  period  be- 
fore the  sale,  been  able  to  borrow  between 
three  and  four  thousand  dollars  on  invest- 
ment mortgages,  which  are  always  made  in 
reliance  of  prompt  payment  of  interest,  and 
which  were  made  by  men  known  to  be  sa^^B- 
clous  and  careful.  It  Is  not  shown  tliat  any 
bad  use  was  made  of  that  money,  neither 
does  it  appear  that  James  Barrett  was  con- 
cealing property,  or  scheming  tigainst  his 
creditors,  or  that  he  had  any  strong  motive 
for  fraud.  It  Is  otily  by  assuming  that  sev- 
eral persons,  without  any  apparent  re;ison, 
combined  to  cover  up  this  man's  property,  to 
cut  off  a  couple  of  small^laims,  less  than  the 
annual  outlay  necessary  for  interest  and 
taxes,  that  any  case  for  defendants  can  be 
made  out.  It  seems  to  me  to  be  straining 
pmliabilitles.  and  assuming  very  unusual 
conduct,  for  no  adequate  reason,  to  find  any 
fraud  at  all.  I  think  complainant  had  a 
ilglit  to  complain  of  the  dog  in  the  manger 
policy  of  deftmdants,  and  should  have  relief. 


Ball  o.  Cook. 

(Supreme  Court  of  Michigan.   Kov.  IB,  1889.) 

CoRVBBglON— DUUOBft— CUTTU,  MOBTQAOIB — 

Fraud. 

Where  one  having  a  mortgage  on  cbatteU 
takes  posBeaaion  of  them  under  a  bill  of  sale  ob- 
tatned  by  fraud  before  tbe  defrauded  party  repu- 
diates the  sale,  he  la  entitled,  la  an  action  tor  con- 
Terslon,  to  sltow  the  amount  of  his  mortgage  Uena 
In  reduction  of  damages.  Shbbwood,  C.  J.,  dls- 
Benting. 

Brror  to  circuit  court,  Jackson  county. 

Eugene  Pringle^  (ff.  T.  Gfridlep,  of  coun- 
sel.) for  appellant.  Blair*  Wilvon  A  Blair, 
for  appellee. 

Cbamflut,  J.  Plaintlfl  sued  in  trover  to 
recover  damt^es  for  the  conversion  of  cer- 
tain personal  property  which  he  claims  de- 
fendant's intestate  took  possession  of  under 
a  bill  of  sale  which  tbe  plaintiff  claimed  was 
procured  by  fraud.  At  the  time  the  bill  <rf 
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pale  was  executed  by  plaintifF  he  mis  indebt- 
ed to  defendant's  intestate  in  some  considera- 
ble sums,  to  secure  the  payment  ot  wliich  in- 
debtedness Ball  bad  ncecuted  several  chattel 
mortgHges.  covering  tbe  greater  part,  if  not 
the  entire,  of  tbe  personal  property  described 
in  the  bill  of  sale.  These  mortgages  author- 
ized Addison  F.  Cook,  the  mortgagee,  to  take 
possession  of  the  mortgaged  property,  and  at 
the  time  of  taking  tbe  property  in  his  posses- 
sion under  the  bill  of  sale  were  valid  liens. 
Tbe  question  raised  by  the  record  ia  whether 
a  party  who  holds  valid  liens  upon  personal 
property  by  way  of  mortgage,  and  who  aft- 
erwards obtains  a  bill  of  sale  of  the  same 
property  by  fraud,  and  under  it,  and  before 
it  is  repiidiiited  by  the  party  defrauded,  takes 
possession  of  tbe  property,  can,  in  an  action 
of  trover,  show  the  extent  of  his  mortgage 
liens  in  reduction  of  damages.  I  think  he 
can.  The  action  of  trover  has  been  called  an 
"equitable  action."  3  Sutli.  Dam.  526,  528. 
The  damages  awarded  in  such  action  should 
only  be  such  as  the  party  is  entitled  to  under 
the  circ-uni stances  of  tlie  case.  In  this  case 
the  bill  of  sale  was  not  absolutely  void,  but 
voidable  at  the  will  of  tbe  party  defrauded. 
When  he  is  advised  of  the  facts  which  con- 
stitute the  fraud,  he  may  ratify  the  contract, 
and  then  It  will  be  as  binding  upon  both  par- 
ties as  if  it  had  not  been  tainted  with  fraud. 
It  was  at  least  binding  upon  Cook  until  Ball 
repudiated  it.  And  Ball,  by  repudiating  the 
bill  of  sale,  could  not  place  Cook  in  a  worse 
position  than  he  would  have  occupied  had  the 
bill  of  sale  not  been  made.  Cook  had  not 
discliarged  his  chattel  mortgages,  and  the  in- 
debtedness secured  thereby  had  not  been 
paid.  To  permit  Rail  to  recover  the  full 
value  of  tbe  property  would  deprive  Cook  of 
ttie  lien  voluntturlly  given  by  Ball  upon  the 
property.  His  lien  cannot  be  destroyed  be- 
cause he  took  possession  under  the  bill  of 
sale  which  Bali  afterwards  refused  to  recog- 
nize as  valid,  because  obtained  from  him  by 
fraud.  Tbe  question  is  settled  by  tbe  author- 
ity of  this  court  in  Brink  v.  Freoff,  40  Mich. 
610.  44  Mich.  69, 6  N.  W.  Bep.  94;  Daggett  v. 
McClinatock,  56  Mich.  51, 22  N.  W.  Rep.  105, 
— where  the  rule,  and  reason  of  the  rule,  is 
laid  down,  wliich  is  to  avoid  circuity  of  ac- 
tion. If  Rail  is  permitted  to  recover  as  dam- 
ages the  full  value  of  the  property,  Cook  may 
i  III  mediately  sue  Rail,  and  recover  as  dam- 
ages the  amount  of  the  indebtedness  secured 
by  tbe  mortgages.  Circuity  of  action  should 
be  avoided,  If  possible,  and  Is  unnecessary 
when  the  rights  of  parties  can  be  fully  ad- 
justed in  one  suit.  The  learned  circuit  judge 
held  that  if  Cook  did  not  seize  the  property 
in  the  first  instance  by  virtue  of  his  mort- 
gages, or  if,  when  request  was  made  by  Rail 
that  be  return  the  property  to  him,  he  did 
not  inform  Ball  that  he  claimed  possession 
under  his  mortgages,  he  was  not  entitled  to 
have  the  amount  secured  by  the  mortgages 
deducted  from  the  total  value  of  the  property 
converted.  He  baaed  this  ruling  upon  the 
supposition  that  Ball's  action  would  be  af- 


fected by  tbe  fact  whether  Cook  claimed  the 
possession  of  the  property  under  the  bill  of 
sale  or  under  the  moiigages,  saying  in  one 
case  he  would  be  obUged  to  tender  tbe 
amount  due  upon  the  mortgages  before  he 
could  bring  action,  and  in  the  other  case  he 
would  not.  I  do  not  think  tbe  duty  of  Rail 
depended  at  all  upon  the  question  as  to 
whether  Cook  claimed  under  the  bill  of  sale 
or  under  the  chattel  mortgages.  Ball  repu- 
diated the  bill  of  sale  as  fraudulent  and  void 
as  to  him.  He  knew  then  that  the  bill  ot 
sale  afforded  no  protection  to  Cook,  but  he 
also  knew  that  Cook  had  valid  Hens  upon  tbe 
property,  placed  thereon  by  his  own  act.  and 
that  Cook  had  tbe  right  to  retain  possession 
under  them;  and  it  was  as  much  his  duty  to 
make  a  tender  in  one  case  as  in  the  other. 
But  I  think  the  tender  would  be  unimpor- 
tant, as  is  pointed  out  in  Brink  v.  FreufF.  su- 
pra. I  am  of  opinion  that  the  judgment 
should  be  reversed,  and  a  new  trial  granted. 

Morse  and  Long,  JJ.*  concurred  with 

CUAHFUH,  J. 

8h£ewood.  C.  J..  (dissenUnff.)  It  is  al- 
leged by  the  plaintiff  in  this  case  that  Addi- 
son F.  Cook  in  his  life-Mrae  converted  of  the 
property  of  the  plaintiff  3  horses,  2  cows,  1 
lumber  wagon,  1  side-spring  buggy.  1  single 
harness,  2  sets  double  harness,  1  reaper.  1 
mower,  1  spring  drag,  1  steel  rultivator.  3 
hand  cultivators.  1  horse  rake,  1  plow,  1  fan- 
ning-mill,  12  acres  of  corn,  unhusked,  8  tons 
of  bay,  30  acres  of  wheat  on  the  ground,  60 
bushels  of  wheat,  200  bushels  of  potatoes,  1 
bufTalo  robe,  1  lap  blanket,  1  hand-saw,  1 
hammer  wrench,  2  sets  whifSetrees,  and  1 
stump  chain.  The  defendant  lived  in  the 
town  of  Brooklyn,  In  the  county  of  Jackson, 
and  the  plaintiff  in  the  township  of  Liberty, 
same  county.  The  plaintiff  claims  this  prop- 
erty was  converted  by  Cook  under  the  follow- 
ing circumstances:  On  September  22,  1883, 
plaintiff  was  confined  In  the  common  jail  of 
Jackson  county,  ou  a  charge  of  having  ob- 
tained a  mowing-machine  by  means  of  false 
pretenses,  and  was  required  by  the  justice 
who  issued  the  warrant  to  give  ball  in  the 
sum  of  ^00  to  answer  said  charge.  Plain- 
tiff sent  fur  defendant  to  vist  blm  in  jail,  for 
the  purpose  of  procuring  such  bail.  Defend- 
ant, accompanied  by  his  attorney,  did  visit 
plaintiff  at  the  jail,  and  agreed  to  become 
surety  for  him,  provided  plaintiff  would  give 
him  security  on  bis  personal  property,  to 
which  proposition  plaintiff  assented.  De- 
fendant and  his  attorney  retired,  and  after  a 
time  returned  with  a  written  instrument, 
which  defendant  informed  plaintiff  was  sim- 
ply a  security  on  his  personal  property  to  se* 
cure  him  against  loss  for  going  on  his  bail- 
bond,  and  that  when  plaintiff  was  discharged 
It  should  be  returned  to  him.  Plaintiff  could 
neither  read  nor  write,  except  merely  to  sign 
his  own  name,  and  did  not  understand  tbe  in- 
strument; and,  with  the  express  understand- 
ing that  defendant  would  be  bail  for  blm. 
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Rod  return  tlie  Insf  rnment  on  hfs  dlBciiarge, 
the  plalnMff  Bigncd  the  bill  ftf  sale  hereafier 
ref«rred  ta  Defenduit  neglected  to  become 
Mrety  u  agreed*  but  went  at  once*  with  men 
and  teams,  to  plaintiff's  residence,  and  seized , 
and  removed  all  of  plaintiff's  personal  prop- 
aHy  to  hla  own  residence,  in  Brooklyn*  in  the 
same  county.  Within  two  or  three  days, 
plaintiff  employed  anotlter  person  to  become 
his  surety,  and  on  his  discharge  returned 
home,  and  went  to  Brooklyn,  and  demanded 
of  defendant  return  of  the  property;  he  re- 
fused to  return  it,  and  claimed  to  bold  it  as 
.  his  own  by  virtue  of  nn  abeolute  bill  of  sale 
which  plnintifC  bnd  signed  while  in  jaU. 
Plaintiff,  being  thus  deprived  of  all  his  prop- 
erty, was  oompelled  to  seek  employment  else- 
where, that  he  might  obtain  subsistence  for 
himself  and  family;  and,  being  ordered  by 
defendant,  removed  from  the  farm,  and,  as 
soon  therwfter  as  his  enforced  poverty  would 
pwmit.  commencetl  this  action.  Such  was 
the  claim  and  theory  on  the  part  of  the  plain- 
tiff urged  upon  the  trial,  and  the  teslimony 
tended  to  support  his  claim  and  theory.  On 
the  part  of  the  defendant,  his  claim  was  that 
the  bill  of  sale  vbieh  will  be  seen  in  the  mar- 
gin* was  given  upon  a  settlement  of  all  mat- 
ters between  the  parties  thereto,  including 
theptai'ntiS's  interest  lu  the  farm  upon  which 
be  lived,  and  which  be  at  the  time  held  under 
ainntnctof  purchase  from  Cook,  and  that 
the  same  was  absolute  and  valid;  that  Mr. 
Cook  never  agreed  to  become  ball  for  the 
plaintiff  under  his  criminal  arrest;  that  the 
plaintiff  was  owing  Cook,  at  the  time  the 
bill  of  sale  was  made,  over  Cl,600;  and  that 
by  that  instrument  he  became  free  and  dis- 
charged from  all  liabilities  for  the  same,  and 
left  him  owning  the  buggy  and  mower  men- 
tioned In  the  bill  of  sale,  and  some  other  prop- 
erty not  mentioned  in  that  Instrument,  it 
was  also  the  claim  of  the  defendant.  Cook, 
thai,  independent  of  the  bill  of  sale,  and  un- 
less bound  by  its  Acceptance,  the  defendant 
had  the  right,  nnder  certain  chattel  mortgages 


*BIZX  or  BALI. 
Tot  and  Id  cooBlderatlon  of  the  sum  of  sixteen 

hundred  and  sixteen  doUars  to  me  in  hand  paid,  I 
bei-eby  sell  and  assign,  transfer,  and  deltver  to 
Addison  F.  Cook,  of  CJolumbia,  Jackson  county, 
Michigan,  aU  my  riebt  and  title  and  interest  in  the 
following  described  property,  to  wit:  One  bay 
mare,  seven  years  old;  one  sorrel  cbestnut  mare, 
eiKht  years  old;  one  cherry  red  oow,  nine  years 
old;  one  chestnut  gelding,  fifteen  years  old;  one 
light  top  carriage,  one  double  harness,  one  lumber 
wagon,  one  hundred  and  fifty  bushels  of  wheat, 
one  hundred  and  fifty  bnsbels  of  oats,  all  oom  now 
growing  and  in  shock  on  Uberty  farm,  occnpiad 
by  John  Ball  and  owned  by  said  Cook ;  au  hay  now 
In  bars,  and  otherwise  oa  Bald  farm;  one  Ferry 
Royce  reaping-machine,  bought  of  Tucker  Bros., 
at  Concoro,  Jackson  county,  Michigan;  one  red 
and  white  cow,  ten  years  old ;  one  double  harness, 
now  at  said  farm ;  one  wire-tooth  sulky  hay>rake; 
two  plows,  one  spring-tooth  harrow;  one  two-horse 
Gale  cultivator;  two  two-teeth  oom  cultivators. 
Now,  it  is  understood  by  this  bill  of  sale  that  the 
same  Is  absolute  and  complete,  and  for  a  valuable 
consideration  to  party,  John  Rail,  In  hand  paid, 
and  that  this  bill  of  sale  is  the  result  of  a  finu  seb- 
tlement  between  the  parUes;  that  said  settlement 


he  held  sgidnst  the  plnlnUff*  securing  about 
the  sum  of  9800,  to  seize  and  hold  all  the 
property  described  in  the  bill  of  sale,  except 
the  hay,  and  also  the  mortgaged  property* 
which  was  omitted  in  the  bill  of  sale.  Evi- 
dence was  offered  tending  to  prove  the  claim 
made  by  the  defendant  upon  liis  theory  of 
tlie  case.  The  cause  was  tried  before  Judge 
Peck,  with  a  jury.  In  the  Jackson  circuit. 
The  jury  found  a  verdict  for  the  plaintiff  for 
«1,081.82.  Defendant  brings  error.  The 
verdict  has  settled  all  the  contested  facts  in 
favor  of  the  plaintiff. 

The  assignments  of  error  all  relate  to  the 
charge  of  the  court,  or  to  the  refusals  to 
charge.  The  plaintiff  claimed  that  the  bill  of 
sale  was  fraudulently  obtained,  and  was  with- 
out consideration,  and  the  verdict  of  the  jury 
must  be  regarded  to  the  same  effect.  It  must 
therefore  be  held  void,  so  far  as  oar  discussion 
is  concerned,  unless  some  misdirection  was 
given  in  the  charge.  It  is  claimed  the  court 
erred  in  refusing  to  give  the  following  re- 
quests: "(2)  That  in  the  case  It  shall  be 
found  that  the  defendant  has  converted  prop- 
erty, without  a  legal  sale,  to  bis  own  use.  he 
must,  in  thus  taking  upon  himself  the  re- 
sponsibility for  the  full  value  of  the  property, 
be  held  to  account  to  the  plaintiff  for  the  ex- 
cess of  the  value  beyond  tlie  amount  of  the 
Hen;  but  if  there  is  no  excess,  then  the  plain- 
tiff la  not  entitled  to  any  recovery  against 
him.  (S)  That  in  case  there  WHS  at  the  com- 
mencement of  this  suit  any  of  the  property 
taken  in  the  possession  of  the  defendant^  and 
if  at  that  time  the  plaintiff  had  not  made  a 
tender  of  the  amount  due  on  the  mortgage, 
and  also  demanded  the  restoration  of  that 
particular  property,  then,  if  there  had  been 
no  bill  of  sale,  as  to  the  property  so  remain- 
ing in  the  possession  of  the  mort^ageei  there 
is  no  evidence  of  a  conversion,  unless  he  has 
been  paid  or  tendered  the  amount  of  his  lien 
in  f  uU,  by  the  ^plication  of  the  value  of  the 
other  property  actually  converted,  by  being 
placed  beyond  the  control  of  the  mortgagee* 


includes  all  eonnecUons  of  every  description  per- 
taining to  a  certain  contract  made  and  exeoutea  by 
and  between  Addison  P.  Cook,  of  Brooklyn,  Jackson 
county,  Michigan,  of  first  part,  and  one  John  Rail, 
formerly  of  Clarendon,  Calhoun  ooonty,  Miohigan, 
of  second  part,  wherein  said  Cook  aid  agree  to 
sell,  and  said  Rail  to  bay,  a  certain  piece  of  laud 
and  buildings  in  Liberty,  Jackson  couDty,  Michi- 
gan, known  as  the  north-west  fraoUonal  quarter 
of  secUoQ  nineteen,  town  four  south,  one  west,  ex- 
cept six  acres  from  south-east  part  thereof.  Said 
contract  bearing  date  April  1,  A.  D.  1860.  It  is 
further  agreed,  and  by  this  iDstmment  understood, 
that  said  contraot  is  at  end,  and  that  said  duplicate 
of  said  contract  now  In  hands  of  Ball  shall  be  by 
him  redelivered  to  said  Cook.  And  it  is  farther 
understood  hereby  that  said  Cook  (is  by  virtue  of 
the  sale  and  delivery  of  the  proper^  above  speci- 
fied) and  does  acknowledge  payment  In  full  from 
said  Rail  for  all  matters  between  them,  and  like- 
wise does  Rail,  and  that  this  bill  of  sale  and  re- 
ceipt is,  and  shall  bo,  final  evidence  of  the  some. 
Said  Rail  is  to  deliver  up  the  pos8e8Bl(»i  of  said 
premises  at  such  a  time  as  said  Cooksbsdl  demand 
the  same,  but  possession  of  perBonal  property  to 
pass  ImmedtateV,  hut  to  remun  on  farm  until  said 
Oook  shall  choose  to  remove  It. 
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or  tn  some  other  mnnner  fnllf  pnid  or  ten- 
dered the  amount  of  his  Hen."  **(6)  That  It 
is  cornpptent  at  any  time  for  parties  sus- 
tafning  the  relation  of  mortgagor  and  mort- 
gagee, hy  agree ment.  to  make  the  sale  of  the 
property  absolute,  and  tills  may  be  done  by  a 
bill  of  Mle;  and  It  will  be  no  objection  If  oth- 
er mHtt«w  are  settled  by  the  SRine  ngreement. 
If  for  any  reason  the  InBtroment  executed 
shall  prove  to  be  Invalid,  then  the  parties 
will  be  left  tn  the  same  situation  as  If  the  in- 
strument had  not  been  executed;  but  in  ease 
tliere  was,  ander  the  bill  of  sale,  or  other  in- 
strument expressing  the  sale,  possession  of 
the  property  taken  by  the  mortgagee,  he  will 
then  be  in  the  snme  situation  as  though  he 
had  taken  thepropertyintohls  possession  an- 
der the  mortgage,  and,  under  a  misapprehen- 
sion of  his  rlglits,  had  made  a  mor^riMEe  sale 
In  an  nnanthorlzpd  way.  He  would^  under 
such  circamstanoes,  be  bound  to  aeconnt  for 
the  full  value  of  the  property,  but  only  tore- 
turn  or  pay  for  sncb  portion  of  the  pmperfy 
as  might  not  be  needed  to  pay  his  mortgage 
liens."'  It  was  the  dslm  of  the  plaintiff  on 
the  trial,  and  the  verdict  of  the  jnry  is  to  tlie 
same  effect,  that  the  property  was  taken  and 
conTOrled  by  A.  P.  Cook  upon  a  void  bill  of 
sale.  The  tfrst  two  requests  above  referred 
to  asAurae  the  taking  was  under  the  chattel 
mortgages.  That  is  not  the  case  with  which 
the  court  had  to  deal,  as  the  verdict  of  the 
jury  now  shows;  neither  was  it  the  case  pre- 
sented by  the  pleadings.  Cook  claimed  the 
mortgaire  was  extinguished  by  the  bill  of  sale, 
and  that  he  took  the  property  by  virtue  of  his 
purohase  under  the  bill  of  sale.  The  defense 
of  the  defendant  was  not  made  under  the 
chntte]  mortgages,  and,  while  the  rule  con- 
tended for  in  tliese  two  requeete  states  the 
law  correctly  in  the  case  defendant's  counsel 
attempt  to  make  in  this  court,  it  was  not  the 
case  miide  in  the  court  below,  and  has  no  ap- 
pHcatiuri  to  the  facts  in  this  record;  and  the 
court  was  not  In  error  In  refusing  to  give 
them.  The  tlrst  clause  of  the  last  of  these 
three  requests  states  a  correct  legal  proposi- 
tion, and  I  am  not  prepared  to  say  that  the 
second  clause  would  not  be  correct  In  a  case 
where  the  parties,  in  good  faitb  and  for  hon- 
est purpasea,  had  made  the  bill  of  sale  npon 
a  settlement  had  between  them,  but  upon  a 
better  iimlerstandlng  of  the  facts  it  had  been 
ascertained  that  a  mistake  had  been  made,  by 
which thesale had becMtie Invalid;  but,  again, 
we  !*ay  no  honest  presumptions  or  intentions 
can  be  assumed  In  this  caae,  because  of  the 
fraudulent  transactions  of  Cook  in  procuring 
'the bill  of  sale,  and,  again,  the  rule  contend^ 
for  cannut  be  applied,  and  the  court  was  cor- 
rect in  80  holding.  In  this  case  the  demand 
for  the  property  by  the  plaintiff  was  all  the 
rescission  necessary  in  this  ease.  Tlie  plain- 
tiff liad  nothing  to  return  or  surrender  back 
to  Cook,  so  far  as  the  testimony  shows. 

It  Is  further  claimed  by  the  defendant  that 
the  subsequent  acts  of  the  plaintiff  had  the 
effect  to  ratify  the  contract  contained  in  the 
bill  of  sale,  and  should  estop  the  plaintiff 


from  making  any  claim  to  the  contraiy. 
These  acts  are  daimed  to  be  the  demand  for 
the  property,  without  In  terms  demanding  a 
rescission,  and  at  the  same  time  Cook  request- 
ing plaintiff  to  leave  the  farm,  and  Ball  mak- 
ing no  objection  to  leaving,  the  request  be- 
ing one  contemplated  by  the  terms  (ff  the  bill 
of  sale;  abandoning  his  claim  as  purchaser 
of  the  farm  by  so  leaving  it,  as  requested; 
abandming  the  wbeat  on  the  ground  and  the 
unhosked  com,  and  wUch  be  might  tiave 
sold  and  given  a  good  title  to,  bnt  for  the 
bill  of  sale;  abandoning  severe  hundred  dfd- 
lars'  worth  of  hay,  which  Cook  had  no  tilde  . 
to,  except  under  the  bill  of  sale.  The  ques- 
tion of  ratification  was  snbrnitted  to  the  Jury 
by  the  oonrt  In  the  diarge,  at  tba  request  A 
defendant's  counsel*  and  tbdr  verdict  Is 
against  the  defendant;  and,  further,  we  do 
not  think  it  can  be  very  well  claimed  that  ac- 
tion taken  1^  the  pUlnUff  undw  stress  of 
circumstances,  or  by  reason  of.  or  eompelled 
by.  the  fraud  of  Cook,  should  est<^the  plain- 
tiff from  showingwhatwerethetruefaetain 
the  case,  and  that  no  suota  thing  as  a  ratifica- 
tion was  intended  or  tliought  of. 

It  is  further  claimed  tbat  the  trial  judge 
misstated  the  rule  of  damage  In  hia  charge 
to  the  jury.  The  court  said  upon  this  sub- 
ject: "Tlieqaeslion  of  dam^es  In  trover  is 
a  simple  one.  It  is  tlie  valne  of  the  property 
unlawfully  oonverted  at  the  time  it  was  con- 
verted, with  interest  thereon  at  the  date  of 
the  verdict."  We  think  the  court  stated  the 
rule  correctly.  He  had  already  said  to  tlie 
jury:  "In  case  you  find  that  the  property 
taken  by  the  defendant  into  his  possession 
was  such  as  he  had  a  valid  lien  upon,  aside 
from  ttie  bill  of  sale;  and  also  find  that  he 
was,  as  a  matter  of  fact,  proceeding  npon 
that  lien,  to-wit.  the  mortgages,  and  that  he 
lias  neglected  to  take  such  legal  steps  to  sell 
the  property  as  the  law  conteroplates,— auch 
negligente  would  not  deprive  him  of  the  full 
benefit  of  his  mortgages,  or  subject  him  toany 
damages  which  the  plaintiff  would  not  have 
suffered,  if,  at  a  legal  sale,  the  property  had 
been  sold  at  its  full  value;  and,  also,  in  that 
same  connection,  that  in  case  the  jury  shall 
find  that  Cook  was.  as  a  matter  of  fact,  pro- 
ceeding under  his  mortgages;  and  if  you  find 
it  to  be  true,  as  a  matter  of  fact,  that  Ball 
applied  to  him  in  Brooklyn  for  information 
with  reference  to  It,  asking  him  about  the  r^ 
turn  of  the  property,  and  Mr.  Cook  then  let 
him  know,  or  informed  him  in  any  way,  that 
he  was  standing  upon  his  bill  of  sale,  and 
maintaining  his  rights  upon  his  mortgages  as 
well  as  upon  bis  bill  of  sale;  and  shall  also 
find  that  Cook  converted  the  propprty  de- 
scribed in  any  of  these  papers,  withont  a 
legal  sale,  to  his  own  U8e,-~he  must,  in  thus 
taking  upon  himself  the  responsibility  for  the 
full  value  of  the  property,  be  held  to  account 
to  the  plaintiff  for  the  excess  of  that  value 
beyond  the  amount  of  the  lien.  But  if  there 
is  no  such  excess,  then  Mr.  Rail  is  not  enti- 
tled to  any  recovery  against  him."  We  find 
nothing  in  the  charge  upon  the  subject  of 
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daniBgea  of  whtob  the  deCandant  ean  JneOj 

It  is  farther  said  by  defendant's  counsel 
that  trover  is  an  equitable  action,  and  that  the 
eonrt  may  investigate  the  Justice  and  equity 
of  each  particular  lease.  This  is  true,  cer- 
talnIy,8o  far  as  relates  to&e  principles  upon 
which  damages  are  to  be  given;  but  we  are 
not  entirdy  satisfied  upon  sach  investigation 
tlut  aqy  Injustice  has  been  done  by  the  ver^ 
Act  in  this  case.  Cook  received  the  land  back 
which  was  held  by  plaintiff  nnder  the  oon- 
tract  of  purchase;  and.  if  the  testimony  of 
the  plaintiff  Is  to  be  believed,  there  was  no 
interest  remaining  due  upon  the  contract, 
aside  from  the  olatm  tta  Uiis  interest.  Less 
than  9500  was  claimed  Cook  as  owing  to 
him  by  plaintiff,  and  he  claims  9400  worth 
<tf  hay  was  left  In  the  bam.  Cock  also  re- 
ceived all  the  persfuial  property  mentioned  in 
the  mortgasea,  whieb  the  testimony  tends 
to  show  Whs  worth  considerably  over  91,000. 

On  the  plaintiff's  theory  and  proofe  it  is 
difOcult  to  say  defendant  lias  lost  any 
equitable  right  or  Interest  by  the  verdict 
But  this  court  is  not  called  upon  to  decide 
that  question.  We  find  no  error  in  the  leo- 
ord,  and  the  judgment  must  be  affirmed. 

Gaxfbell,  J.,  did  not  ait. 


Haivet  Uanuf'g  Co.  e.  FERKnre  et  al. 
.  (Supreme  Court  of  MichUlcm.  Nov.  15, 1889.) 
LiBBL  or  Busmsa-^FABTiTXRsaiP. 

1.  In  an  aotioa  for  falsely  pabltshfoiif  tbat  de- 
fendants had  enjoined  pl^tul  from  lafriaging  a 
patent,  and  bad  cloeeo  up  its  business,  plalntifF 
tbowed,  or  offered  to  sbow,  tbat  tbe  newspaper  ar- 
ticle contained  statements  aerogatoir  to  plaintiff's 
buslnesa,  some  of  wbiob  were  wlthui  the  private 
knowledge  of,  and  must  have  been  frnniabed  br,  de- 
fendants, who  were  plaintiff's  oompetltors;  that 
the  article,  the  last  paragraph  of  which,  as  It  came 
to  the  publisher,  was  too  extreme  for  pablioation, 
came  to  the  business  offloe  of  tbe  paper  in  a  straiige 
lusndwritlng,  and  not  from  any  one  conneoted  with 
the  paper;  that  defendants  oould  not  explain  an 
Item  In  their  aooount-books  showing  a  pavment  to 
the  paper  for  ad7ertisias  on  a  day  on  which,  and 
for  90  days  prior  to  which,  defendants  had  act  ad- 
vertised in  tbe  paper,  unless  It  was  thla  article; 
tbat  statementa,  similar  to  those  publMied,  were 
repeated  by  one  of  defendant*  to  witnesses,  and 
also  In  a  letter  written  by  their  oorreapODdeQoe 
<derli.  Defendants  denied  having  made  any  such 
statements  to  tbe  witnesses,  and  also  all  Knowl- 
edge of  the  article  and  the  letter.  Beld^  that  de- 
fendants' responsibility  for  the  pubUoatkin  and 
circulation  of  the  statements  waa  a  qnea^Mi  for  the 
jury. 

2.  Partners  are  jointly  liable  for  Btatementa 
made  by  one  la  deronitioa  of  a  oompetitw,  and  In 
aid  of  their  own  business. 

8.  Though  the  action  be  deemed  one  for  slan- 
der of  title,  yet  where  the  declaration  alleges  spe- 
cial damages,  and  tbe  proof  shows  tbat  a  corre- 
spondent refused  to  turn  over  his  orders  to  plaintiff 
In  consequence  of  the  letter  from  the  defendants* 
clerk,  ana  that  tbe  witnesses  might  have  purchased 
of  plalciiff  but  for  def Endants'  statements  to  them, 
there  is  snfllcient  aUegatioQ  and  proof  of  special 
damagea  to  warrant  a  reoovery. 

1.  Under  tbe  facta  proved  and  offered  to  be 
proved  the  newspaper  article  and  the  letter  were 
admissible  in  evioenoe. 

T.4SH.w.na22— 68 


Appeal  from  elrcntt  conrt,  Kent  county. 
Taggart  A  i)mnffon,  for  appellant.  Tag- 
gartt  Waieott  (ft  ffanton,  for  appellees. 

Jjoiaet  J.  Thla  action  waa  brought  by  the 
plaintifft  a  manufacturing  corporation,  to  re- 
cover damages  alleged  to  have  been  caused 
by  reason  of  the  publication,  oral,  written, 
and  printed,  of  the  statement  tliat  the  defend- 
ants had  brought  suit  in  the  United  States 
court  against  the  plaintiff  for  an  Infringe- 
ment of  a  patent,  and  liad  secured  an  injuni^ 
tton  against  It,  and  closed  it  up,  which  state- 
ments were  claimed  to  be  false  and  malicious. 
The  plaintiff  Is  a  manufacturing  corporation, 
located  at  Grand  Bapids,  and  engaged  in  mak- 
ing school-seats.  The  defendants  are  part- 
ners, under  tbe  name  of  tbe  "Grand  Baplds 
School  Furniture  Company,"  making  sub- 
stantially the  same  seats,  and  the  two  are 
competitors  for  the  same  trade  throughout 
the  country.  Prior  to  July  9,  1886,  defend- 
ants imught  up  an  old  patent  on  school  seats 
known  as  the  "Staymaker  Patent, "  and  od 
that  day  defendant  Perkins,  claiming  to  owa 
the  same,  ^led  a  bill  in  the  United  Statm  oii^ 
cult  court  at  Grand  Rapids  against  the  plain- 
tiff, alleging  that  the  seat  made  by  the  Haney 
Company  infringed  tbe  Slaymaker  patent. 
No  injunction  was  asked  or  granted,  and 
afterwards,  on  final  hearing  on  the  merits, 
the  bill  waa  dismtssMl. 

The  declaration  by  which  tbe  present  ac- 
tion was  commenced  contains  six  counts. 
The  first  count  charges  that  the  defendants 
published  the  matter  complained  of  in  the 
newspapers  of  Grand  Bapids,  and  caused 
such  papers  to  be  circulated  generally  among 
peteons  likely  to  purchase  plaintiff's  goods; 
and  tbat  it  also  published  the  same  state- 
ments, in  substance,  by  letters  written  1^ 
said  defendants,  and  by  them  sent  out  1^ 
mall  broadcast  throughout  the  conntiy,  to 
any  and  every  person  whose  name  they  could 
learn  who  was  negotiating  with  plaintiff  for 
the  purchase  of  its  goods.  Tbe  second  count 
charges  that  the  defendants  made  such  state- 
ments in  person  and  by  their  agents  at  their 
offices  in  Grand  Eapids,  and  by  their  agents 
throughout  the  country,  to  and  in  hearing  of 
divers  penons  intending  to  purchase  school 
seats  of  the  plaintiff,  and  to  the  public  gen- 
erally. The  third  count  charges  tbat  the  de- 
fendants caused  such  statements  to  be  pub* 
lished  In  tbe  Grand  Bapids  Telegratn-Herald, 
a  newspaper  published  at  Grand  Rapidd,  and 
circulating  throughout  the  state  of  Michigan 
and  elsewhere.  The  fourth  count  charges 
that  the  defendants  made  such  statements  in 
a  letter  addressed  to  one  Elliott,  and  sent  him 
at  Council  Grove,  Kan.  The  flft)i  count 
charges  that  tbe  defendants  made  such  state- 
ment orally  to  a  Mr.  Demass  and  a  Mr.  Con- 
rad, of  Clinton  county,  Mich.  The  sixth 
count  charges  that  the  defendants  made  such 
statements  to  the  school  board  of  the  vjHage 
of  Grand  Ledge.  At  the  close  of  tlie  trial  in 
the  circuit  court,  the  court  directed  the  jury 
to  return  a  verdict  in  favor  ot  the  defend- 
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n  n  tB,  on  tbe  groo  nd  that  the  testimony  offered 
by  the  plaintiff  did  not  entitle  it  to  recover. 

It  is  Insisted  hen  hy  the  counsel  for  the 
defendants  that  the  testimonj  offered  and 
that  produced  on  the  trial  1^  the  plaintiff,  if 
iru^  would  not  constitute  any  ground  at  re- 
coverj;  or,  in  other  words,  that  there  was 
nothing  to  go  to  the  juryi  and  that  the  court 
was  not  in  error  in  directing  tlie  verdiet. 
Under  the  third  count  of  the  declaration, 
plaintiff  produced  a  Telegram-Herald  news- 
paper of  .T  lily  15, 1886.  containing  an  article 
stating  that  there  was  a  livdy  competition 
between  tbe  Grand  Rapids  School  Furniture 
Company  and  the  Han^  Manufti^ring 
Company,  and.  among  other  statements,  that 
tlie  former  company  had  secured  an  injuno* 
lion  against  the  Haney  Manufacturing  Com- 
pany, restraining  it  from  manufacturii^ 
seats  with  patent  bracket  and  fold,  etc.  This 
article  was  offered  in  eridenoe  by  plaintiff, 
and  ruled  but  by  the  eourt.  Before  the  offer 
was  finally  made  the  plaintiff  elalma  to  have 
shown,  or  offered  to  show,  certain  other  facts 
which  tended  to  prove  the  responsibili^  ct 
the  defendants  in  this  publication. 

From  the  evldeooe  given  and  offered  on 
this  subject  it  Is  claimed  that  it  appeared 
or  was  offered  to  be  ^wn:  (1)  That  the 
article  on  Its  face  waa  an  advenisemient  for 
the  benefit  of  the  defendanta.  (2)  That  ii 
could  not  have  been  made  up  from  the  court 
records,  for  its  statemmt  as  to  the  injunc- 
tion was  not  suggested  by  the  record.  (8) 
That  it  contained  a  statement  (that  the  Grand 
Bt^lds  Company  bad  sent  a  representative 
to  Louisville  and  Cincinnati,  and  purotiased 
an  oid  patent)  which  was  within  the  private 
knowledge  of  defendants,  and  must  have 
been  furnished  by  them.  (4)  That  it  was 
not  written  by  a  reporter,  in  the  usual  way, 
nor  by  any  one  connected  with  the  paper. 
(5)  Tiiat  Mr.  Sprout,  the  newspaper  man, 
found  the  manuscript  of  the  article  on  his 
desk,  In  a  strange  handwriting,  having  come 
in  through  the  business  office  of  the  publish- 
ing company.  (6)  That  the  last  paragraph 
of  this  manuscript  was  of  such  a  nature  (moat 
naturally  so  extreme  against  the  Haney  Com- 
pany) tiiat  the  manager  thought  it  was  not 
prudent  to  publish  it  in  that  form,  and  such 
last  paragraph  was  accordingly  cut  out.  (7) 
That  defendants'  account-books  showed  a 
payment  July  29th  to  the  Tel^ram-Heraid  of 
•8.55  for  advertising,  the  entry  being  "Adv. 
Coid.  Kec.,"  which  Mr.  Peregrine  says 
means,  "Advertising  Commercial  Becord," 
but  none  of  the  defendants  have  any  idea 
what  this  payment  was  for,  unless  for  adver- 
tising for  men  or  for  job-printing.  (8)  That 
4iuring  that  year  the  Tel^ram-Herald  did  no 
job-printing  nor  any  work  except  publishing 
a  newspaper,  and  that  defendants  bad  no  ad- 
vertisement in  the  Telegram-Herald  on  July 
^h,  or  for  90  days  before,  unless  it  was  this 
article.  (9)  Thiit  exactly  the  same  false 
statement  as  to  the  Injunction  contained  in 
the  article  was  repeated  by  defendants  in  a  let- 
ter bf  Mr.Far^rine  personally,  and  wm  eoi^ 


rent  In  deCendonts*  offloe  ammg  their  em^ 
ployea. 

The  conrt  waa  of  the  opinion  that  ttieee 
matters,  taken  t<^ethpr,  had  no  tenden^  to 
show  that  the  dSenduits  were  responsible 
for  the  publication.  It  appean  that  the  plains 
tiff  called  the  defendants  as  witnsaaea,  and 
they  denied  all  knowledge  of  the  publication, 
or  that  they  were  in  any  manner  reaponslble 
for  it.  We  think,  however,  that  the  facta 
shown,  and  offered  to  be  ebown,  raised  is- 
sues which  should  have  gone  to  the  Jury;  that 
under  the  evidence  given  and  offered,  which 
■upon  this  record  muat  be  taken  as  true,  the 
plaintiff  waa  entitled  to  have  U»  arUde 
placed  before  the  Jury;  and,  under  prc^rin- 
atrnctions,  it  was  a  question  of  fact  for  their 
consideration  whether  the  poblioation  was 
with  tlitir  knowledge,  or  whether  they  were 
responsible  for  it. 

These  were  not  the  only  drcnmstaaoes 
shown,  or  offered  to  be  ahown.  tending  to 
connect  the  d^endanta  witb  th*.  publication 
or  the  drenlation  of  the  fiiota  stated  tiierein. 
Under  tbe  fourth  count  of  the  dedaration 
pl^ntiff  gave  evidence  tending  to  show  thi^ 
one  a  B.  Blliott  had  been  seUtns  seata  for 
plaintiff  In  Kansas,  Colorado,  and  Nebraska; 
that  on  March  2,  1887,  Elliott  received  a  let- 
ter purporting  to  come  from  defendants,  stat- 
ing, among  other  things,  that  defendanta 
bad  served  an  Injunction  agidnst  Han^  ft 
Co.,  and  about  doeed  up  its  factory;  that  in 
consequence  of  this  letter  Elliott  oeaaed  to 
take  orders  for  plaintiff,  and  turned  orders 
taken  over  to  other  parties.  Defendants  de- 
ny writing  this  Jetter.  or  that  tbe  corre- 
spondence clerk  by  whom  tbe  letter  was 
claimed  to  have  been  written  had  any  author- 
ity from  defendanta  to  write  it.  Defendants 
contend  that  Blr.  Beed,  the  correspondence 
clerk,  was  acting  outside  his  authority  In 
writing  it,  so  that  the  defendants  could  niA 
be  held  liable  for  his  acts.  This  letter  was 
written  in  the  name  ot  tbe  defendants,  1^ 
one  who  bad  charge  of  the  correepondenoe, 
and  received  and  answered  letters  without 
instructions  from  his  principals.  In  oonneo- 
tion  with  this  letter  and  the  other  circum- 
stances, it  was  shown,  under  the  flfth  count, 
that  two  men,Dema8S  and  Conrad,  schod 
officers  of  their  respective  districts  in  Clinton 
county,  in  August,  1886,  went  to  Grand  Bap- 
ids  to  buy  school  seats,  and,  going  into  de- 
fendants' office,  they  were  t£ere  told  that 
Haney  Sa  Co.  were  closed  up,  and  could  not 
fill  ordei-8,  and  that  if  they  purchased  from 
Haney  &  Co.  they  would  do  so  at  their  own 
risk,  wid  the  witness  Demaas  says  that  some- 
thing  was  then  said  about  an  lnjuncti(»L 
The  witness  thought  it  was  defendant  Pere- 
grine who  made  the  statement,  and  in  the 
court-room  pointed  out  the  man  who  he 
thought  made  it,  but  pointed  out  the  defend- 
ant Perkins  instead  of  Peregrine.  Defend- 
ants deny  making  tbe  statement,  and  claim 
that,  if  any  such  statemeut  was  made,  it 
must  have  been  by  Mr.  McCormlck,  an  em- 
ploye, who  then  had  ohacga  of  the  bnalneis. 
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These  are.  some  of  the  drcumsUnces 
aliown.  and  offered  to  be  shown, by  the  plain- 
tiff, tending,  as  counsel  claims,  to  connect 
the  defeudant  with  the  poblicatioii  of  the  ar- 
ticle in  the  Telegram-Herald,  the  writing  of 
the  letter  to  Elliott,  and  the  oml  statement 
made  of  plaintiff's  business,  and  from  which 
It  haa  sustained  damageand  loss.  Thecourfe 
below  was  of  the  opinion  Uiat  there  was 
nothing  to  go  to  the  jury  connecting  the  de- 
fendants with  these  representations.  We  do 
not  agree  with  the  learned  circuit  judge. 
Certain  facts  are  testiSed  to,  with  more  or 
less  degree  of  certain^',  by  the  witnesses 
Demass  and  Gonrad.  Whether  true  or  not 
were  questions  of  fact.  If  thrae  witnesacs 
were  to  be  believed,  the  defendants,  or  some 
of  them,  were  making  statements  the  natural 
tenden^  of  which  would  be  to  injure  the 
plaintiff  In  its  business,  and  of  like  character 
to  those  contained  in  the  article  in  the  Tele- 

f ram-Herald,  and  in  the  letter  to  Elliott 
rom  this  record  certain  facta  must  be  con- 
ceded to  be  established:  That  an  article  was 
published  in  the  Telegram-Herald;  that  Mr. 
Sproat,  the  manager  of  the  newspaper  in 
which  the  article  was  published,  found  the 
manuscript  ot  the  article  on  his  desk  In  a 
strange  handwriting,  leaving  come  through 
the  business  oflBce  of  the  publishing  company ; 
that  defendants*  account^books  showed  a  pay- 
ment July  29th.  to  the  Tel^ram-Herald,  of 
^.56  for  advertising,  and  the  nature  of 
which  defendants  are  unable  to  explain;  that 
the  same  statements  contained  in  the  article 
in  the  Telegram- Herald  are  subsequently  r» 
iterated  in  the  letter  to  Elliott,  the  letter  be- 
ing written  by  the  correspondence  clerk  of 
the  defendants,  who  had  charge  of  this  de* 
partment;  and  that  statements  of  similar 
character  were  also  made  by  one  of  the  de- 
fendants, either  Perkins  or  Peregrine,  to  the 
witnesses  Demass  and  Conrad,  subsequent 
to  the  time  the  Elliott  letter  was  written. 
Certain  facts  being  proven,  the  natural  in- 
ference to  be  drawn  from  these  facts  was  for 
the  jury,  and  the  court  was  in  error  in  hold- 
ing that  there  was  nothing  to  go  to  the  jury. 
The  fact  that  plaintift  called  the  defendants 
as  witneAses,  and  they  testilied  that  they 
knew  nothing  of  the  articles  in  the  Tele- 
gram-Herald and  the  letter  to  Elliott,  and 
tliat  they  made  no  such  statemenla  as  claimed 
by  Demass  and  Conrad,  would  not,  of  Itself, 
prevent  the  plaintiff  proving  his  case  by  otlier 
witnesses  or  circumstances.  Keither  would 
the  jury  be  debarred  by  these  facta  from 
drawingthe  natural  and  necessary  inference, 
from  facts  proven  by  other  testimony  and 
circu mstances,  ou twelghi n g  the  positive 
statements  of  the  defendants. 

Some  contention  is  made  that  the  defend- 
ants could  not  be  made  jointly  liable  for  these 
slanders  upon  the  business  of  the  plaintiff, 
even  if  one  or  two  of  the  partners  may  have 
been  found  guilty.  The  defendants  were 
partners  in  business,  and  each  of  the  part- 
ners is  an  agent  of  the  partnership  as  an  eu- 
th^,  and,  if  in  the  couiae  of  that  business 


he  injures  the  business  of  another  1^ slander* 
tlie  partnership  is  liable  therefor,  just  as  it 
might  be  for  any  other  tort  by  any  other 
agent.  Patten  v.  Oumey,  17  Mass.  182; 
Lolhrop  V.  Adams,  133  Mass.  481;  Glass  Co, 
v.  Kiulk,  8  South.  Bep.800.  In  the  present 
case  It  is  clidmed  that  llie  very  purpose  ot 
these  statements  were  to  aid  the  business  of 
the  defendants  as  a  partnership,  by  prevent- 
ing the  plaintiff  from  making  sales  of  an  ar^ 
ttcle  which  the  defendants  were  themselves 
as  a  partnership  selling.  If  tliis  fact  is 
proven,  that  in  the  course  of  the  partnership 
business  any  one  of  the  partners  made  false 
representations  as  to  the  business  of  another, 
and  for  the  purpose  of  aiding  the  business  of 
his  own  firm,  the  partneisUp  must  be  held 
responsible  for  it. 

It  is  also  urged  by  defendants  that,  this 
being  an  action  of  shinder  of  title,  general 
damages  were  not  recoverable,  and  that  no 
special  damages  were  proved.  Elliott  re- 
fused to  turn  Ids  orders  over  to  id^ntlff  after 
receiving  the  letter  of  March -2,  1887,  and 
Demass  and  Conrad  purchased  seats  of  de- 
fendants which  otherwise  they  might  have 
purchased  of  plaintiff.  This  was  some  proof 
of  special  damages.  It  is  not,  however, 
strictly  an  action  for  slander  of  title.  If  the 
Btatementa  claimed  to  have  been  made  byd»- 
fendants  were  true,  that  the  plaintiff  was  un- 
der injunction  from  the  TTnited  States  court 
not  to  sell  seats,  then  any  sale  made  would 
have  been  a  violation  of  the  injunction,  and 
a  contempt  of  the  omrt,  for  which  plaintiff 
could  have  been  proceeded  agalnstpersonally; 
and  the  declaration  alleges  that  these  state- 
ments were  made  of  and  concerning  Uw 
plaintiff,  and  to  injure  the  plaintiff  la  his 
business.  Words  spoken  or  written  Injurious 
to  a  person  In  his  business,  and  false  and 
malicious,  are  actionable  per  u,  and  special 
damages  need  not  be  proved.  The  declara- 
tion alleges  both  general  and  special  damages, 
and  some  testimony  was  given  on  tlie  trial 
tending  to  prove  both. 

Under  facts  proven  and  offered  to  be  shown, 
the  court  was  in  error  in  refusing  to  admit 
in  evidence  the  article  published  in  the  Tele- 
gram-Herald. The  letter  should  also  have 
been  received.  Tot  the  errors  pointed  out 
the  judgment  of  the  court  below  must  be  re- 
versed, with  costs,  and  a  new  trial  ordered. 

MoBSE,  J.»  did  not  sit.  The  other  Justices 
concurred. 


MOBSB  «.  DlBNTON. 
(Supreme  Court  cf  MicMgan.  Nov.  IB,  1889.) 
Fraud DLHNT  Coxvxtutobs— Paovnioa  or  Joar. 

Iq  replOTtn  for  a  stock  of  goods  attached  in 
a  salt  agalDKt  R.,  it  appeared  tnat  plaintiff,  the 
step-father  of  R.  who  was  suffering  from  execs' 
Bive  drink,  and  who  was  Indebted  to  plaintiff,  to  8»- 
oure  his  debt,  induced  R.  to  sell  him  the  goods  aad 
give  bim  tbe  keys  to  the  store;  that  the  property" 
was  attached  the  same  day;  that  a  bill  of  sale  was 
not  given  at  the  time  of  pnrchase,  though  two  or 
more  were  subseqaently  given,  and  note  to 
plaintifl  was  not  •urrendered ;  that  after  levy  of  the 
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sttachment  R.  claimed  and  bad  set  off  to  him  the 
amoUDt  of  his  exemption.  Held,  that  there  was 
no  error  In  refusinff  to  charge  "that  from  all  the 
evidence  defendant  must  recover,  "aod  in  submit- 
ting the  quesUon  to  the  jurr*  with  proper  Inatrno- 

tiODB. 

Error  to  circuit  court,  Alpena  county. 
•  C.  S.  WilUam*  and  J,  D.  TumhulU  for 
appeUant.  BMOda  A  MoNamara,  tor  appel- 
lee. 

LoN&t  J.  Tliis  Is  an  action  of  repIcTin  of 
a  stock  of  goods  which  plaintiff  claims  to 
have  purchased  from  one  Martin  A.  Rodman., 
On  the  trinl  in  the  circuit  court  of  Alpena 
county  the  plaintiff  hnd  verdict  and  judg* 
ment.  Defendant  brings  the  case  here  hy 
writ  of  error.  The  claim  of  the  plaintiff  on 
the  trial  was  that  Rodman  was  indebted  to 
him  In  the  snm  of  about  91,500,  and  turned 
the  stock  over  to  him,  to  paj  and  discharge 
the  debt.  It  appears  that  in  the  latter  part 
of  1886,  Hodman  removed  from  Ionia  to  Al- 
pena, and  opened  a  jewelrj  store.  He  was 
at  that  time  indebted  to  Chandler  &  Shroder. 
wholesale  Jewelers  of  Chicago^  in  the  sum  of 
about  S300,  for  merchandise.  The  plaintiff 
resided  at  Ionia,  and  is  the  step-father  of 
Hodman.  On  April  11  or  12, 1887,  the  plain- 
tiff visited  Alpena,  and  found  Rodman  at  the 
police  station,  suffering  from  excessive  drink. 
At  noon  on  the  12th  day  of  April,  Morse  and 
Rodman  havingretumed  to  Rodman's  house, 
Morse  demanded  the  payment  of  his  claim. 
It  is  claimed  by  plaintiff  tliat  here  an  arrange- 
ment was  made  by  him  with  Rodman  by 
which  he  purchased  the  entire  stock  of  goods 
then  in  the  store  at  Alpena  In  payment  of 
bis  claim.  The  stock  was  of  the  value  of 
about  •1,190.  That  he,  at  4  o'clock  in  the 
afternoon  of  that  day,  took  possession  of  the 
stock,  taking  possession  of  the  keys  of  the 
store,  and  commenced  to  pack  up  the  goods, 
preparatory  to  sliipping  them  to  Ionia.  About 
6:80  in  the  afternoon  of  the  12tb  of  April. 
Chandler  ft  Shroder  caused  an  attachment  to 
be  Issued  against  Rodman,  and  placed  the 
same  in  the  hands  of  the  defendant  In  this 
cause,  who  is  sheriff  of  Alpena  county,  and 
who  seized  and  took  possession  of  all  the  goods 
nndw  the  writ,  and  caused  the  same  to  lie 
appraised.  After  the  appraisal  the  pl^ntiff 
nought  suit  in  replevin,  and  took  all  the 
goods  back  into  his  poasessioD.  The  dalm  on 
the  trial  the  defendant  was  that  the  sale 
to  plaintiff  was  not  made  in  good  fitlth,  hut 
as  a  coTer  to  defraud  the  creditors  of  Bod- 
man.  At  the  close  of  the  testimony  the  de- 
fendant asked  the  court  to  cliarge  the  Jury: 
"Firtt.  That  from  all  the  evidenoe  the  de- 
fendant must  recover."  This  request  the 
court  refused,  and  upon  tbis  defendant  assigns 
error. 

Counsel  argues  in  his  brief,  at  some  length, 
that  tbere  were  oertun  suspicious  oixcum- 
stances  surrounding  the  claimed  sale  of  the 
goods  by  Rodman  to  the  plaintiff;  that  a  bill 
of  sale  was  made  and  filed  sulisequent  to  the 
time  of  the  pretended  sale,  and  two  other 
bills  of  sale  subsequently  made;  that  Rodman 


appeared  before  the  sheriff  after  theappraisal. 
and  had  C250  in  value  of  the  goods  set  off  as 
exempt  under  the  statute,  and  that  the  plain- 
tiff, by  hia  testimony,  did  not  show  that  any 
price  was  agreed  upon  between  himself  and 
Rodman  for  the  goods;  that,  while  the  plain- 
tiff claimed  to  hold  the  note  of  Rodman, 
which  he  claimed  to  havepurchasedfrom  one 
Mr.  Webber,  yet  the  note  was  not  surren- 
dered to  Rodman ;  from  which  circumstances 
it  must  be  hnid  that  the  plaintiff  was  not  the 
owner  of  the  goods  at  the  time  of  the  levy. 
Some  claim  is  also  made  that  if  plaintiff  had 
any  claims  upon  the  goods,  it  was  In  the  nat* 
nre  of  a  security,  and  that  he  could  not  be 
said  to  be  the  general  owner.  These  were, 
however,  questions  of  fact  which  were  in 
dispute  upon  the  trial,  and,  under  the  charge 
of  the  court,  we  think,fairly  submitted  to  the 
jury.  The  court  charged  the  jury,  among 
other  things:  **  You  have  a  right  to  consider 
what  Rodman  did,  and  what  Mr.  Morse  (the 
plaintiff)  did,  in  reference  to  this  property, 
immediately  before  and  after  the  hour  or  time 
that  It  is  assumed  this  sale  was  consummat- 
ed, in  determining  whether,  in  fact,  it  was  a 
SHle  and  transfer  of  this  property."  Again, 
the  court  stated  to  the  jury:  "If  you  are  sat- 
isfied, when  you  come  to  consider  all  this  ev- 
idence, that  it  was  a  mere  cover,  intended  in 
fraud  of  his  creditors,  then  it  would  be  no 
sale,  and  it  would  form  the  basis  of  no  right 
to  recover  in  this  action bythe  plaintiff.  But 
you  must  arrive  at  your  conclusions  In  refer- 
ence to  the  fraudulent  intention  of  these  par- 
ties from  the  evidence  in  this  case,  and  from 
what  the  parties  did,  and  from  what  they 
said;  from  the  manner  in  which  they  treated 
this  property  afterwards,  and  all  the  sur- 
rounding circumstances  that  have  been 
brought  forward  here  in  the  evidence.  Shoald 
you  arrive  at  the  conclusion  that  It  was  a 
bona  fide  sale,  but  that  it  was  a  fraud  upon 
the  creditors,  then  the  plaintiff  would  not  be 
entitled  to  your  verdict. "  It  was  thns  left 
to  the  jury,  under  a  very  fair  charge,  to  de- 
termine the  whole  case,  from  all  the  evidence 
and  surrounding  circumstances,— just  what 
the  rights  of  the  parties  were.  There  cer- 
tainly was  no  error  In  this.  It  Is  not  pre- 
tended that  any  evidence  was  given,  on  the 
part  of  the  defendant,  disputing  the  fact  of 
the  indebtedness  of  Rodman  to  the  plaintiff; 
the  only  contention  being  that  this  fact  was 
open  to  suspicion  from  the  testimony  of  tba 
plaintiff  himself,  and  the  fact  that  the  Web- 
ber note  was  not  given  up,  or  canceled,  at  the 
i^me  of  the  purchase,  and  other  circumstances- 
heretofore  referred  to.  But  this  was  a  mat- 
ter lor  the  juiy. 

One  or  two  of  the  requests  to  charge  am 
directed  to  the  q  uestion  of  whether  the  trans- 
nction  was  a  security  or  an  ateolute  sale,  md 
../.king  the  court  to  direct  the  jury  that  if  It 
was  a  mere  security  the  plaintiff  could  not 
recover.  There  was  no  claim  made  on  the 
trial  by  the  phdntlff  that  be  took  the  goods 
as  a  mere  security;  but  his  whole  testimony  ia 
that  he  purchased  them,  and  went  into  poa- 
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cession  of  them,  and  was  so  In  possession  at 
the  time  of  the  levy  of  the  writ  of  attach- 
cnent.  Some  talk,  apparently,  was  bad  be- 
tween plaintiff  and  Kodm»n  about  their  af- 
fairs, and  what  could  be  done  for  Rodman; 
but«  under  the  testimony,  there  was  no  error 
In  refusing  the  instructions  asked. 

Home  errors  are  assigned,  also,  upon  the 
ruling  of  the  trial  court  in  adtnilting  certnin 
testiiuony  under  defendant's  objection.  We 
have  read  the  record  with  some  care,  and  find 
no  error  in  these  rulings,  and  need  not  go 
•over  the  questions  speciBcally.  We  are  sat- 
isfied the  case  was  very  fairly  tried  and 
very  fairly  submitted  to  the  jury,  under  the 
charge  given,  and  find  do  errors  In  the  rec- 
ord. The  Jodgment  must  be  aflBrmed,  with 
costs. 

Shebwood,  G.  J.t  and  Gahfbbll  and 
CHAMfUN,  J  J.,  oonenrred. 


Bankin  v.  Botrschild  €t  oZ. 
•     (Supreme  Court  af  Miehtgatu  Nor.  IS,  1889.) 
CBiDmns*  Bnx— Yamn— Jonrr  Dibtohs— Ba- 

UUS^AFFOnmCBKT  OF  BlOaiTBBB. 

1.  Under  How,  St.  Mich.  |  8613,  which  ppo- 
Tldes  that,  if  the  sahjeot-matter  of  a  ohanoery  suit 
Is  not  local,  It  shall  be  oommenoed  in  the  county 
where  one  of  the  interested  parties  resides,  the  aa- 
tiffnee  of  a  Jndgmeot  may  maintain  a  oradltors' 
bul  ia  the  eowtj  where  he  resides,  and  need  not 
«ue  in  the  oonn^  wbara  tike  jodgment  waa  re- 
«OTered. 

3.  After  the  asalgnineDt  of  a  judgment,  the 
«BBlffnee  need  not  again  cauae  ezeoatlon  to  be  1k- 
aaedand  retamed  unsatisfied,  before  he  can  main- 
tain a  creditors'  bill,  thoagh  the  return  nulla  Ixmo. 
Irafore  the  assignment,  was  made  In  pnrsaanoe  of 
an  agreement  not  to  enforce  the  execution  during 
its  life. 

8.  A  creditors'  btU  alleged  the  lendltion  of 
Judgment  against  defendant  and  one  O.  jotntlr, 
the  return  ox  two  executions  against  them  unsstts- 

fled,  and  the  assignment  of  the  judgment  white  the 
aecond  execntlon  was  outstanding.  Seld,  that  an 
answer  admitting  the  allegations  of  the  blll«  and 
mverrlng  that  complainant,  while  the  first  execu- 
tion was  outstanding,  had  extended  the  time  to  O. 
without  requiring  security,  and  had  on  that  ac- 
count falled^to  collect  O.'s  share,  and  had  promised 
to  notify  defendant  when  be  wanted  his  snare,  bat 
had  failed  to  do  so,  and  tiiat  O.  had  become  lusolv- 
«nt,  presents  no  defense. 

4.  As  the  l}ill  showed  that  an  execution  against 
O.  liad  been  returned  unsatisfied,  and  the  answer 
alleged  that  he  was  insolvent  and  worthless,  and 
Ills  presence  was  not  required  for  an  aooouutiug 
or  any  otber  purpose  he  was  not  a  neoessary  party 
to  the  suit. 

5.  A  verified  answer,  whl«di  Is  nsed  In  opposl- 
ilon  to  a  motion  for  the  ai^ralntment  <tf  a  receiver 

=bef ore  the  time  for  replying  has  expired,  and  which 
^oes  not  deny  the  equity  of  the  bill  except  in  one 
liarticular,  which  Is  conclusive  on  defendant  at  the 
time,  and  which  denial  is  too  indefinite,  will  be 
treated  as  an  affldavit  to  which  complainant  may 
file  and  use  counter-affidavits. 

6.  An  objection  that  complalnaut's  affidavits 
"Were  filed  without  notice  to  defendants,  who  had 
tto  opportnnibr  to  reply  tiiereto,  cannot  he  ndsed 
for  the  first  tune  on  appeal 

Appeal  from  dicnit  oonrt,  Mecosta  county. 

Gredlton'  bill  bv  John  Banltin  against 
Sigmnnd  Rothschild  and  Fiest  Rothschild. 
Huw.  St.  Mich.  8  6612.  provides  tliat,  if  the 
■ubject*inatter  of  a  chancery  suit  ia  not  local. 


it  shall  be  commenced  in  the  county  where 
one  of  the  interested  parties  resides.  From 
an  order  appointing  a  reoeiverp  Sigmund 
Rothschild  appeals. 

QTiffin,  Warner,  Hunt  A  Berfy,  for  appel- 
lant. 

Chahplin,  J.  This  Is  an  appeal  from  the 
order  of  the  circuit  court  of  the  couflty  of 
Mecosta,  sitting  in  chancery,  appointing  a 
receiver  of  the  assets,  equitable  interests,  and 
thln^  in  action  of  the  defendant  Sigmnnd 
Rothschild,  upon  a  creditors'  bill  filed  by 
complainant,  who  is  the  assignee  of  Timothy 
Jerome  and  James  Jerome,  who  recovered  a 
judgment  in  the  circuit  court  for  the  county 
of  Saginaw  against  satd  Sigmund  Roths- 
child and  Charles  D.  Ortman.  The  bill  con- 
tains the  usual  statementA  of  the  rendition 
of  a  judgment  against  Rothschild  and  Ort- 
man jointly;  the  lasne  and  return  of  execu- 
tion wholly  unsatisQed  as  to  both  defend- 
ants; the  issue  and  return  of  a  second  execu- 
tion wholly  unsatisfied,  before  the  bill  was 
tiled;  the  assignment  of  the  judgment  of  the 
first  execution,  while  the  second  execution 
was  outstanding.  The  bill  was  awom  to  the 
9th  of  November,  1888.  and,  at  the  time  of 
serving  the  subpcena  to  appear  and  answer 
upon  Sigmund  Rothschild,  a  notice  of  an 
application  to  the  court  on  the  4th  day  of  D»< 
cember,  1888,  for  the  appointment  of  a  re- 
ceiver, waa  served  upon  him,  upon  the  mat- 
ter of  the  bill.  Sigmund  Rothschild  filed  a 
separate  answer,  which  was  verified  on  the 
3d  day  of  December,  1888,  in  which  he  ad. 
mitted  the  rendering  of  the  joint  judgment, 
and  the  issue  and  return  of  the  execution 
rniUa  bona.  He  set  up  in  hia  answer,  by  way 
of  avoidance,  that  while  the  first  execution 
was  in  the  hands  of  the  sheriff  for  collection 
he  went  to  Saginaw,  where  the  plaintifb 
resided,  and  proposed  to  pay  to  one  of  said 
plaintiffs  his  half  of  said  judgment,  and 
thereby  relieve  hioLself  from  any  further  lia- 
bility thereon,  but  was  informed  by  Jerome 
ttiat  he  had  given  said  Ortman  an  extension 
of  four  months  to  pay  his  share  of  the  judg- 
ment, but  bad  taken  no  note  or  any  security 
for  the  same.  That  thereupon  said  Roths- 
child requested  and  said  Jerome  promised 
not  to  in  any  way  jeopardize  or  endanger  the 
position  of  defendant  by  waiting  four  months, 
and  that  he  told  Jerome  that  he  could  and 
would  point  out  property  erf  Ortman  where 
and  bow  the  share  which  Ortman  ought  to 
pay  could  be  immediately  and  promptly  col- 
lected, and,  if  insisted  upon,  he  would  pay 
the  entire  amount  of  the  judgment;  that 
he  could  then  secure  himself  against  such 
payment,  by  reason  of  his  knowl^ge  of  OrU 
man's  property,  which  could  then  be  reached, 
and  that  Oilman  was  then  responsible  for  his 
share  of  the  judgment;  but  Jerome  said  he 
would  not  jeoptuilize  the  position  of  Botha- 
child,  and  that  he  did  not  then  care  to  take 
the  money  from  both  parties,  because  he  did 
not  need  the  money,  and  it  was  drawing  in- 
terest; and  tbat  it  was  then  and  there  agreed 
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between  Jerome,  acting  for  plaintiffs,  and  de- 
fendant Bothschild,  that  Jerome  should  pro< 
ceed  and  collect  of  Ortman  his  share  of  aiiid 
judgment  ^t  the  expiration  of  said  four 
months,  or  at  such  other  time  as  Jerorae 
should  deem  it  was  advisable  to  press  Ort- 
man for  the  same,  and  that  upon  doing  so 
Jero^me  should  notify  defendant,  and  he  prom- 
ised to  immediately  send  his  half  of  said  judg- 
ment. He  admits  that  after  this  conversa- 
tion an  alias  execution  was  issued,  and  re* 
turned  unsatisfied  as  to  both  defendants,  but 
says  he  was  not  notified,  and  that  Ortman 
ha!f  become  wholly  insolvent.  Other  matters 
are  set  up  by  way  of  avoidance,  but  the 
above  is  the  most  relied  upon.  Ho  avers  his 
willingness  still  to  pay  one-half  of  the  judg- 
ment, but  asserts  that  the  foregoing  conati- 
tntes  a  good  defense  to  the  collection  of  the 
other  half. 

This  answer,  being  used  in  opposition  to 
the  motion  for  the  appointment  of  a  receiver 
before  the  time  for  replying  had  expired, 
could  only  be  treated  as  an  affidavit.  To 
meet  the  matters  set  up  in  avoidance,  the  af- 
fidavits of  John  Rankin  and  Timothy  Jerome 
were  filed,  and  permitted  to  be  read  by  com- 
plainant. Counsel  for  defendant  Bothschild 
claims  that  this  was  not  permissible.  But 
we  think  it  was.  The  answer  did  not  deny 
the  equity  of  complainant's  bill,  excfpt  in 
the  attempt  to  assert  that  defendant  Boths- 
child had  property  liable  to  execution  which 
might  have  been  levied  upon  by  the  sheriff. 
But  a  general  assertion  of  this  kind  amounts 
to  nothing  in  a  bill  for  discovery,  as  a  judg- 
ment creditors'  bill  Is  in  some  respects.  The 
defendant  must  slate  what  and  where  the 
property  was  that  the  sheriff  ought  to,  but 
did  not,  seize.  The  answer  is  silent  upon 
these  facts.  Besides,  the  return  of  the  sher- 
iff was  conclusive  upon  the  defendant  at  this 
stage  of  the  proceedings.  The  judgment,  as 
before  stated,  was  against  the  defendants, 
Bothschild  and  Ortman,  jointly.  It  wiis  the 
duty  and  legal  obligation  for  Bothschild  to 
pay  the  whole  as  much  as  it  was  to  pay  one- 
half.  He  could  have  paid  the  judgment  to 
the  sheriff,  or  tendered  it  to  the  plaintiff, 
with  the  costs  and  sheriff's  fees,  at  any  time, 
and  then  proceeded  for  contribution  against 
his  joint  obligor,  if  he  was  entitled  to  contri- 
bution. He  does  not  pretend  that  time  was 
extended  to  Ortman  upon  any  consideration 
which  would  make  such  extension  binding 
In  law.  He  does  not  claim  to  occnpy  the 
position  of  a  surety.  He  says  that  Jerorae 
told  him  that  he  had  given  Ortman  his  word. 
But  this  (lid  not  prevent  the  Jeromes  from 
proceeding  at  once,  or  prevent  Bothschild 
from  paying  and  proceeding  at  once,  against 
Ortman.  Aside  from  this,  the  affidavits 
filed  in  opposition  to  the  new  facts  set  up  in 
the  answer  contradicted  all  such  sttitements. 

It  is  cliiiraed  In  the  brief  of  counsel  that 
the  affidavits  were  filed  without  notice  to 
them,  and  that  they  had  no  opportunity  to 
reply  thereto.  The  record  does  not  disclose 
that  the  defendant  miule  any  objection  to 


these  affidavits  being  filed  or  read.  Had  ob- 
jection been  made,  and  time  requested,  wa 
have  no  doubt  that  the  judge  would  have 
granted  any  reasonable  demand. 

Jurisdiction  In  chancery,  as  to  the  coun^ 
In  which  a  bill  may  be  filed,  is  regulated  bj 
statute,  and  under  section  6612,  How.  St.* 
the  circuit  court  for  the  county  of  Mecosta 
had  jarisdiotion  to  entertain  the  case. 

It  was  not  necessary  for  complainant,  as 
assignee  of  the  judgment,  to  cause  an  execn- 
tion  to  be  issued  and  returned  nulla  bona 
after  he  became  such  assignee,  before  b» 
could  file  a  credlton'  bill,  Gleason  t.  Gage* 
7  Paige,  121. 

Under  the  circumstances  appearing  in  the 
bill  and  answer,  Ortman  was  not  a  necessary 
party  to  the  suit.  The  bill  shows  that  an  ex- 
ecution was  returned  against  him  unsati»- 
fled,  and  the  answer  asserts  that  he  is  insolv- 
ent and  worthless.  There  Is  no  dispute 
ovA  the  amount  due  to  complainant,  and 
there  is  no  occasion  which  requires  the  pre^ 
ence  of  Ortman  either  for  an  accounting  or 
other  relief  between  these  parties.  Will- 
iams T.  Hubbard,  1  Mich.  446. 

The  judge  had  jurisdiction  to  appoint  a  re- 
ceiver, and  we  think  he  exercised  his  dis- 
cretion properly.  The  record  does  not  af- 
ford an  excuse  for  appealing,  and,  under 
the  circumstances,  the  order  was  nut  appeal- 
able. The  appeal  is  dismissed,  with  cnsta* 
and  the  record  will  be  remanded  for  further 
proceedings.   The  other  justices  concurred. 


Nolan  v.  17oi.an  «t  oZ. 

(Supreme  Court  of  MicMgan.  Nov.  15, 1889.) 

Rssctesioir  or  Contracts— F&iOD. 
Compl&inaat  was  Induced,  "by  his  wife  and 
children,  to  convey  property  valued  at  from  0,000 
to  tB,000  to  his  BOD,  In  uon8fderatio&  of  tSOO  and  » 
life-lease  thereof  to  both  parents  Jointly.  Th» 
mother  retained  custody  of  the  tease,  andoomplatn- 
ant  expended  (500  in  Improvemeata  on  the  land. 
Thereafter  be  was  Indaced  to  consent  to  a  convey- 
ance of  half  the  property  by  the  son  to  the  mother  oa 
a  verbal  understanding  that  she  would  convey  half 
of  ber  property  to  complainant  The  mother  con- 
veyed naif  the  property  Bhe  had  acquired  from  the 
SOD  to  the  daughter,  taking  back  a  liie-lease  thereof 
to  herself  ludivldually,  and  conveyed  balf  of  her 
own  property  to  the  son  Instead  of  to  complainant. 
SubseqneDtiy  complainant  commenced  actioii» 
against  the  mother  and  son  for  compensation,  but 
diBcontinued<faem  for unasslgned  reasons.  Thoao* 
tion  against  the  mother  led  to  a  settlement  to  whldk 
she  was  no  party,  by  which  complainant  was  to  re- 
ceive $100,  with  the  option  of  support  for  life  or  m. 
home  In  a  hospital,  of  neither  of  which  he  avidled 
himself  afterwards,  as  the  hospital  refnsed  to  re- 
ceive him.  The  agreement  was  unsecured,  and 
shortly  after  Its  execution  the  son  conveyea  his- 
bait  of  the  property  to  the  mother.  The  dlssen- 
tions  between  complainant  and  his  family  had  be- 
come intolerable  since  these  oonveyances.  ITelflL 
that  defendants  were  jrnUty  of  such  fraud  aawonla 
entitle  complainant  to  the  altemattve  of  a  reocHi- 
veyanoe  of  half  tlie  propertiy  or  to  a  seoDrity  for 
»1,600. 

Appeal  from  circuit  court,  Wayne  county. 

Jamea  H.  Pound,  for  appellant.  James  C. 
Smith,  Jr.,  {John  H,  SisseU,  of  counsel.) 
for  appellees. 
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Cahfbkli:.,  J.  Complftlnant  brongbt  his 
bin  against  Mniy  A.  Nolan,  his  wife,  and  his 
son.  Edward  E.  Nolan,  and  his  daughter, 
Annie  A.  McPherson,  to  obtain  redress  for  a 
series  of  transactions  whereby  fae  claims  be 
was  defrauded  and  cajoled  out  of  his  proper- 
ty. As  he  sets  up  and  sbows.  be  was,  in  1880, 
owner  of  lot  1 ,  on  the  Chene  farm,  on  the  cor- 
ner of  Chene  and  Larned  streets,  In  Detroit, 
of  considerable  value,  varying  In  estimates 
from  SStOOO  to  95,000,  as  also  of  some  otber 
property.  By  various  arrangements  with 
members  of  bis  family,  be  has  been  deprived 
of  all  his  property.  He  claims  that  this  re- 
sult was  brought  about  fraudulent  means, 
and  seeks  relief  to  restore  him  to  bis  rights 
In  whole  or  in  part,  as  practicable.  Lot  1 
has  by  these  transactions  become  vested,  one- 
balf  in  fee  and  the  other  half  for  life,  la  his 
wife,  Mary  Ann  Nolan;  the  reversion  of  the 
southerly  half  being  In  Annie  A.  McPherson, 
as  the  abstract  of  title  In  the  case  indicates, 
as  made  up  when  the  bill  was  filed.  The 
court  below  dismissed  the  bill,  and  he  appeals. 

Tlie  case  Is  one  of  peculiar  hardship,  and 
complainant's  equities  are  very  strong.  Itis 
not  pleasant  to  deal  with  family  dissensions, 
and  it  is  not  desirable  to  spread  uptm  oar 
records  anymore  than  Is  necessary  to  dispose 
of  the  controversy.  As  far  as  necessity  re- 
quires It,  the  reference  will  made.  In 
June,  1B80,  complainant  and  his  wife  had 
lived  together  a  good  many  years,  and  had 
two  children  in  early  raanbood  and  woman* 
hood,  who  bad  been  afforded  means  of  educa- 
tion of  an  excellent  character,  at  considerable 
expense,  and  who  about  that  time  were  mar- 
ried. The  wife  owned  a  lot  on  Orleans  street, 
worth  $4,000  or  (5,000,  improved  in  part  by 
complainant's  means,  from  which  some  reve- 
nue was  derived,  and  the  husband  owned  the 
lot  on  Chene  street,  and  other  property  near 
by.  He  bad  been  industrious  and  saving, 
and  some  help  had  been  given  by  the  wife  in 
earning  money  for  joint  account,  but  we 
think  not  to  any  large  extent  Up  to  that 
time  there  seems  to  have  been  no  special,  If 
any,  discord.  At  this  time  complainant  was 
urged  by  his  wife  and  son  to  convey  the  prin- 
cipal lot  on  Chene  street  to  the  son.  It  Is 
unfortunate  that  upon  most  of  the  family 
transactions  the  parties  testify  against  each 
other's  statements  to  a  great  extent,  and  we 
must  settle  the  facts  as  well  as  we  can.  But 
circumstances  here,  ns  in  most  such  cases, 
are  important  factoi'S  in  getting  at  the  truth, 
and  they  seem  to  us  very  convincing.  It  is 
plain  to  our  conviction  that  the  wife  had  be- 
come desirous  of  getting  everything  under 
her  own  control,  and.  while  she  seems  to 
have  bad  an  attachment  to  her  children,  she 
evidently  had  no  wifely  attachment  to  her 
husband,  and  no  regard  for  his  interests. 
The  children  appear  by  the  record  in  a  rather 
more  favorable  light,  and,  while  their  con- 
duct is  not  free  from  censure,  it  appears  to 
have  been  much  under  the  prompting  or  in- 
fluence of  their  mother.  The  land  whs  con- 
veyed to  Edward  Nolan,  and  he  gave  back  a 


life-lease  to  his  father  and  mother  Jointly. 
The  deed  contained  anexpressed  consideration 
of  9500.  How  far  this  was  nominal  and  bow 
far  real  is  not  easy  to  determine,  and  is  per- 
haps not  now  necessary  to  decide.'  Thefather 
was  evidently  attached  to  the  son,  and  soon 
after  spent  some  $500  or  more  in  building 
another  house  on  the  property  conveyed.  As 
this  lease  was  a  joint  one  to  husband  and 
wife,  and  did  not  come  within  the  rules  ap- 
plicable to  tenants- in  common,  tlie  husband's 
common-law  rights  as  head  of  the  household 
werelmportant.  This  lease  was  not  recorded, 
being  unacknowledged.  It  was  subsequently 
certified  as  acknowledged  by  the  justice  who 
witnessed  U.  Thereafter  it  was,  as  we  think 
very  clearly  shown,  kept  in  Mrs.  Nolan's  cus- 
tody, and  ultimately,  if  not  always,  practically 
kept  out  of  complainant's  control. 

In  March,  If^l,  complainant  testifies  ha 
was  induced  to  consent  to  the  conveyance  by 
Edward  to  his  mother  of  thesouth  half  of  lot 
1,  on  the  understanding  that  she  would  give 
complainant  half  of  Iier  Qouin-Street  proper- 
ty. After  the  conveyance  to  her  she  did  not 
convey  the  land  as  she  agreed,  and  ultimately 
she  conveyed  It  to  ber  son.  An  attempt  was 
made  to  show  that  she  was  willing  to  deed  to 
complainant,  but  we  do  not  give  credit  to  the 
testimony,  ns  there  could  have  been  no  rear* 
son  for  not  carrying  out  her  purpose,  if  in- 
tended. The  testimony  on  this  subject  of  the 
Gnoin-Street  lot  is  neither  credible  nor  con- 
sistent. In  July.  1881,  Mrs.  Nolan  conveyed 
the  south  half  of  lot  1  to  Annie  McPherson, 
who  gave  back  a  life-lease  to  ber  individual- 
ly. Both  of  these  papers  were  left  unrecord- 
ed till  after  the  compromise  hereafter  referred 
to.  in  March,  1883.  But  from  this  period  do- 
mestic troubles  Increased,  If  they  did  not  sub- 
stantially begin,  and  complainant  was  prac- 
tically crowded  out.  If  he  was  not  driven  out. 
from  bis  home  comforts.  He  was  entirely 
beggared,  so  far  as  any  control  of  property 
was  concerned,  it  was  claimed  that  his  tem- 
per was  cantankerous  and  provoking,  and 
that  he  made  his  misfortunes  himself.  It  la 
probable  that  he  became  exasperated,  and  it 
is  not  strange  that  he  showed  unpleasant 
dispositions.  But  the  record  does  not  show, 
except  by  some  testimony  which  la  not  har- 
monious with  circa mstanoes,  that  so  long  as 
he  kept  control  of  his  own  property  there  was 
any  such  extreme  ugliness  or  anything  un- 
usual. That  he  labored  and  saved  for  his 
family  is  shown  clearly,  and  there  is  nowhere 
any  evidence  that  he  was  selfishly  disposed 
agai  nst  them.  But,  If  their  cond  uct  was  such 
as  he  claims.  It  would  have  required  a  degree 
of  humility  and  patience  beyond  any  legal  re- 
quirements to  submit  to  it  with  equanimity. 

As  soon  as  he  was  apparently  cut  off  from 
his  legal  rights,  there  was  evidently  no  dis- 
posltion  anywhere  to  compensate  hira.  He 
commenced  more  or  less  l.tigation  to  obtain 
redress,  by  suits  against  his  wife  and  his  son. 
How  or  why  these  attempts  were  not  carried 
further  the  record  does  nut  clearly  show,  ex- 
cept that  the  suit  against  his  wife  led  to  the 
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settlement.  But  It  does  appear  that  lils  wife, 
and  tu  some  extent  bis  cliildren,  did  not  quit 
sclieraing,  and  from  ttie  result  of  ttie  alleged 
comproiiiise.  In  18^3,  It  is  mnnifeat  tliat  they 
had  been  anxious  to  get  rid  of  his  equities, 
and  were  not  anxious  to  do  so  fairly,  and 
were  probably  no  more  candid  to  ooansel  than 
to  others.  On  thatoccaslon  he  ostensibly  set- 
tled, on  the  terms  that  be  should  receive  from 
Edward  $400  cash,  and  provisions  for  hfs 
comfortable  sustenance  for  life,  and  he  re- 
leased all  his  estate  for  life  or  for  years  in 
Bdward'8  north  half  of  the  premises, — a  re- 
lease thtU  was  evidently  deemed  important  in 
spite  of  the  assertions  of  the  witnesses  that 
it  had  long  before  been  given  up.  There  was 
no  written  evidenre  of  his  wife's  agreement 
to  give  him  part  of  her  6aoin>Street  proper- 
ty In  exchange  for  the  south  half  already 
deeded  to  her.  This  alleged  settlement  was 
on  March  15,  188S,  and  it  requires  notice. 
The  wife  was  not  brought  into  it,  except  as 
getting  some  advantages.  On  that  day,  in 
porsnanoe  of  the  negotiations  then  b^,  a 
written  agreement  was  sketched  out,  where- 
by Edward  and  Mrs.  McPherson  were  to  pay 
complainant  $100,  and  keep  him,  at  his  oli<^ 
of  either  of  their  homes,  and  give  him  a  com- 
fortable home  and  support  for  life,  or,  at  his 
option,  to  secure  him  a  home  at  St.  Mary's 
HospltHl  for  are  in  the  same  way.  This  par 
|)er,  drawn  up  in  pencil,  was  objected  to  be- 
cause he  did  not  wish  to  have  l£n,  McPher- 
son in  It.  Her  name  was  struck  out,  with- 
out any  other  change,  and  it  whs  Bnally  un- 
derstood that  a  new  copy,  in  substance,  should 
be  prepared  for  execution  shortly,  and  this 
was  signed  in  the  mean  time.  Complainant 
executed  at  this  time  three  quitclaim  deeds, 
which  covered  everyUiing  In  which  he  was 
supposed  to  set  tip  or  to  be  likely  to  set  up 
apy  claim.  The  C400  was  paid.  One  of  these 
deeds  WHS  a  quitclaim  to  Annie  McPherson 
of  the  south  half  of  lot  1,  and  one  a  similar 
deed  to  Edward  of  the  north  half.  These 
deeds  were  put  on  reooi-d  the  same  day,  and 
at  the  same  time  the  older  deeds  between  Mrs. 
Nolan  and  her  daughter  were  recorded,  and 
Mrs.  McPherson  put  a  mortgage  on  her  land. 
Six  days  thereafter  Edward  conveyed  the  north 
half  of  Ills  lot  to  his  mother  in  fee.  It  does 
not  appear  Just  bow  soon  afterwards  tbe  per- 
fect copy  of  the  ajtreement  of  compromise  was 
prepared  and  signed  by  Edward.  Complain- 
ant refused  to  sign  it,  and  the  reason  testi- 
lied  to  Is  slHted,  with  some  vagueness,  as 
ivlsing  from  some  deeds  of  which  he  was  Ig- 
norant. He  WHS  left  by  this  agreement — al- 
lowing it  to  be  what  he  actually  agreed  upon, 
— with  the  Hlteruutive  of  a  choice  between 
Edward's  house  and  St.  Mary^s  Hospital,  with 
H  sum  of  81,000  stipulated  damages  for  fail- 
ure uf  Edward's  unsecured  agreement.  St. 
Mary's  Hospital  declined  to  receive  him. 

It  is  claimed  for  tlie  defense  that  In  all  his 
dealings  he  was  fully  advised  and  had  his  in- 
terest looked  after.  If,  however,  he  was  ever 
so  honestly  advised  into  a  transaction  fraud- 
ulent in  law  and  fiict,  as  be  claims  this  to 


have  been,  that  mayabsolve  his  advisers,  but 
It  will  not  necessarily  relieve  the  parties  who 
got  tbe  advantiige  of  him.  and  who  very  pos- 
sibly, if  not  probably,  managed  to  niis]<  ad  ev- 
erybody. Certain  facts  stand  out  very  un- 
pleasantly in  this  arrangement.  Why  he  ob- 
jected to  Mrs.  McPherson's  name  In  the  pa- 
pers does  not  fully  appear,  but  he  might  very 
well  have  been  advised  that  her  signature 
would  be  a  nullity,  as  she  could  not  stipulata 
for  giving  any  one  a  home  in  her  husband's 
household,  and  the  contract  would  not  be  a 
charge,  as  drawn,  on  ^ny  properly  she  poa- 
sessed.  But  why  Mrs.  Nolan  was  not  made 
a  party,  either  to  furnish  a  home  or  to  secnrs 
in  some  way  the  obligation  for  which  she 
meant  to  get  the  benefit,  is  noi  so  manifest. 
And  why  BO  security  was  required  of  Ed- 
ward Is  not  explained.  An  unsecured  agree- 
ment of  this  kind*  in  exchange  for  property 
of  which  a  father  denudes  himself,  is  un- 
conBcionable.  unless  very  evidently  8afe»  as 
it  certainly  was  not  here. 

But  the  contract  was  otherwise  Ulnswy. 
It  appears  to  us,  although  there  is  some  di^ 
pnte,  that  on  that  occasion  it  was  known  that 
the  old  man  could  not  live  at  Edwavd's,  and 
that  the  rtfuge  at  St  Mary's  was  what  ho 
would  choose.  Edward's  wife  was  not  dis- 
posed to  treat  him  pleasantly,  TTuder  these 
circumstances,  the  suggestion  that  he  then 
knew  he  would  not  be  received  at  St.  Maiy'a 
Is  incredible.  It  also  appeai-s  tt  was  un- 
doubtedly in  some  way  impressed  on  him 
that  he  could  go  there,  and  stay  there  U  he 
obeyed  the  rules.  The  steps  almost  im- 
mediately taken  to  get  tbe  property  trans- 
ferred from  Edward  to  Mrs.  Nolan  were 
strong  indications  of  tbe  f  nuidulent  purpose 
of  the  mother,  and  of  the  fraud  or  wealtness 
of  Edward,  and  the  baste  to  record  the  deeds 
Is  significant.  The  result  of  this  settlement 
was  that  complainant  became  atrij^ied  of  all 
his  property,  and  his  wife  got  control  of  It  fw 
herself  and  her  daughter,  an<l  h "  got  nothing 
but  9400,  which  was  much  less  Uwn  the  viUno 
of  Its  previous  use,  with  an  impractlcabla 
contract,  vague  In  character,  and  pon^ 
personal,  which  secured  him  no  home  or  sup- 
port, and  gave  him  only  an  unsecured  claim 
fur  damages,  which  was  contested  as  soon  as 
set  up.  No  amount  of  plausibility  can  ex- 
onerate Mrs.  Nolan  and  Edward  from  the 
guilt  of  scheming  to  absorb  the  complaii^ 
ant's  property,  and  cheating  him  out  of  any 
consideration  for  it.  The  steady  and  con- 
sistently selfish  management  of  Mrs.  Nolan 
shows  her  hand  in  it  from  the  beginning. 
She  has  the  usufruct  of  all  tbe  property,  and 
the  fee  to  the  best  part  of  it,  and  is  therefore 
in  a  position  to  be  compelled  to  do  such  ap- 
proximation to  Justice  as  is  practicable.  No 
injustice  to  her  would  bedone  by  opening  the 
whole  series  of  dealings,  especially  as  the 
settlement  was  intended  to  prevent  him  from 
pursuing  bis  claim  for  redress,  and  except  as 
to  tbe  8400  was  practically  a  fraud  Itself.  It 
was  immediately  aimed  at  avoiding  the  spe- 
ciAo  perfonnance  of  the  agreement  to  oonvej 
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to  him  the  Guoin-Street  property,  and  Mrs. 
Xolan  was  in  this  the  chief  agentor  party  In- 
terested, although  the  occasion  was  used  to 
get  other  releases.  But  as  a  i-esult  of  these 
traosactions  the  titles  have  all  become  beyond 
•easy  reach,  except  what  Mrs.  Nolan  herself 
retains.  It  would  do  no  injustice  to  put  back 
the  whole  title  in  complainant.  But  we  are 
inclined  to  conSne  relief  to  a  moderate  pro- 
Tision,  Complainant  will  beentitled  toa  re- 
conveyance of  the  north  half  of  lot  1,  on  the 
Ghene  farm,  being  the  property  he  conveyed 
to  Edward  in  the  Qrst  Instance,  which,  for 
reasons  appearing  in  the  record,  we  sliall  re- 
quire to  be  joined  in  by  all  the  defendants, 
and  the  decree  in  the  mean  time  to  stand  in 
lieu  of  a  conveyance.  But  in  case  defend- 
ants shall  prefer  to  secure  him  by  adequate 
security,  to  loe  approved  by  Judge  liEiiXT. 
in  the  sum  of  (1,500,  and  to  be  executed 
within  SO  days,  with  or  without  personal  lia- 
bility, such  security  may  stand  in  place  of 
the  said  reconveyance.'  It  shall  provide  for 
the  payment  of  $500  within  a  year  from  the 
date  of  this  decree,  and  the  balance  In  four 
equal  yearly  installments,  without  interest 
until  after  each  shall  become  due.  Com- 
plainant  to  recover  costs  of  both  courts. 
The  other  Justices  concurred. 


WBATB&  «.  Van  Akin  €t  aL 
ffiupreme  Court  o/  MiOtigan.  Kor.  8, 188BL) 
E()irnT— FuADnto— PARms— Tbttbts. 

1.  A  btU  wtatoh  states  that  property  wm  de- 
•    vised  in  trost  for  oomitlaliiant  and  anoUier  to  be 

eonv^ed  at  a  certain  time  to  the  benaflolaries: 
that  complalDant  was  Induced,  through  fnud  of 
the  trustee,  to  convey  ber  Interest  to  her  co-beoft- 
floiary,  without  oooslderatlon:  that  the  trustee 
has  made  no  oonv^ance  of  s^a  property  to  either 
of  thebeaeflciariee;  that  the  oo-Deneflciary  refuses 
to  recoDvey  to  oomplatnaQt,  or  to  join  in  aa  action 
against  the  trustee;  and  prays  that  the  deed  to  the 
CO- beneficiary  be  deolared  void,  and  the  property  be 
eonveyed  to  the  beneflolaries  aooordiag  to  the  pro- 
visions of  the  will, — is  not  demurrable  for  want  of 
equity. 

2.  The  oo-benefleiary,  refusioff  to  rsocuveT  or 
to  join  as  plaintm  Inan  acrtioii  agunst  tb»  tnurtee, 
Is  properly  Joined  with  the  latter  as  defendant  In 
snob  action. 

8.  The  action  having  been  commenced  17  years 
after  the  death  of  the  testatrix,  and  no  claims  ap- 
pearing affainat  tbe  esUte,  and  the  beneficiaries 
being  adults,  tbe  blU  need  not  show  that  the  es- 
tate has  been  settled  In  the  probate  oourt. 

Appeal  from  cfroutt  court,  Lenawee  ooanty. 

Action  by  Oarotine  VTeaver  against  Fhosbe 
Tan  Akin,  impleaded  with  Edwin  Hadley. 
Defendant  Van  Akin  filed  a  general  demur- 
rer, which  was  overruled*  and  she  appeals 
thnefrom. 

A.  L,  Millard  and  John  Whitbeok,  for  ap- 
pellant.  S.  A.  Wattsp  f(}t  appellee. 

Horse,  J.  The  complainant  Qled  her  bill 
of  complaint  in  the  circuit  court  for  the  coun- 
ty of  Lenawee,  to  which  the  defendant  Phoebe 
van  Akin  interposed  a  general  demurrer  for 
want  of  equity,  and  also  that  the  bill  was 
multifarious,  in  that  she  was  joined  with  the 
defendant  Hadley  for  distinct  matters  and 


causes,  in  which,  as  appears  by  the  bill,  the 
said  defendants  have  no  commoo  interest, 
and  in  one  or  more  of  which  one  of  said  de- 
fendants is  dot  in  any  manner  interested  or 
concerned.  The  demurrer  was  overruled  la 
the  court  below.  Defendant  Van  Akin  ap- 
pealsw 

The  allegations  of  the  bill.  In  substance, 
arethatPauiinaFlsh,  a  resident  of  Adrian,  Le- 
nawee county,  Mich.,  died  September  5. 1872, 
leaving  a  last  will  and  testament,  provid- 
ing: "First,  after  the  just  payment  of  all 
my  debts  and  funeral  expenses,  all  of  the  re- 
mainder of  my  estate,  both  real  and  personal, 
of  whatsoever  name  or  nature,  I  give,  devise, 
and  bequeath  to  Edwin  Hadley,  of  the  city  of 
Adrian,  Lenawee  County,  Michigan,  for  the 
following  purposes,  viz.:  To  be  held  in  trust 
by  him,  said  Hadley,  until  my  niece,  Phoebe 
Fish,  shall  have  become  twenty-one  years 
old.  Then  all  my  estate,  both  personal  and 
real,  and  of  whatsoever  name  or  nature,  so 
held  by  said  £dwin  Hadley  in  trust,  shall  be 
conveyed  by  him,  said  Edwin  Hadley,  to  my 
two  nieces,  said  Phoebe  Fish  and  Caroling 
Hertzler,  in  equal  parts.  But  said  trust  .of 
said  Hadley,  and  said  devise  and  conveyance 
to  my  said  nieces,  are  and  shall  be  expressly 
subject  to  and  governed  by  the  following  re- 
quirements, namely:  That  said  Hadley,  dur- 
ing his  trusteeship,  shall  apply  and  devote, 
from  the  rents,  proQts,  and  issues  of  my 
farm  in  Hudson  township,  Lenawee  county, 
Michigan,  viz.,  tbe  south-east  quarter  of  sec- 
tion number  19,  in  said  township,  so  much 
thereof  as  may  be  necessary  towards  and  for 
the  comfortable  support  of  my  slater  Betsy 
A.  Yining;  and.  on  my  said  farm  becoming 
vested  in  said  nieces  when  said  Phoebe  shall 
become  twenty-one,  then  said  farm  In  Hud- 
son, above  described,  shall  be  held  by  them 
subject  to  tbe  above-described  provisions  for 
my  said  sister,  and  shall  be  so  held  by  them 
as  long  as  she,  my  said  sister,  shall  lire.  I 
hereby  further  direct  that  said  trustee  shall, 
during  his  said  trusteeship,  attend  to  the  in- 
terest and  affairs  of  my  estate  In  a  diligent 
manner,  and  that  on  said  ^osbe  Fis^  be- 
coming'twenty-one  he  shallt  as  before  ex- 
pressed and  directed,  after  the  discharge  of 
such  dues  as  may  then  be  against  my  estate, 
convey  and  transfer  all  to  my  said  nieces, 
with  my  said  farm  In  Hudson,  subject  to  the 
above-described  provision  in  r^ard  to  my 
said  Bister  Betsy  A.  I  further  direct  that, 
in  case  of  tbe  death  of  either  of  my  said 
nieces  before  said  Phoebe  BhsM  become  twen- 
ty-one, then  the  survivor  shall  have  tbe  whole 
of  my  said  estate.  Lastly.  I  direct  that  after 
my  death  said  trustee  shall,  as  soon  as  pos- 
sible, collect  all  notes,  accounts,  and  d&. 
mands  due  me,  and  payall  just  claims  against 
my  estate.  And,  further,  I  direct  that  in 
case  either  of  ray  said  n  leces  shall  become  act- 
ually needy  and  suffering  for  want,  tliat  thea 
said  trustee  shall,  from  any  part  of  my  estate^ 
advance  sufficient  to  relieve  them,  and  pre- 
vent any  suffering  from  want.  That,  after 
so  doing,  said  trustee  securely  invest  any  bal- 
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snce  there  mny  be,  tf  any,  until  safd  Phoebe 
Bhal]  become  twenty-one  years  old." 

That  said  will,  on  the  7th  dny  of  October, 
1872,  WHS  duly  probated,  and  that  said  Bad- 
ley  accepted  the  trusts  created  by  said  will, 
and  entered  upon  the  same.  That,  as  such 
trustee,  he  took  possession  of  all  the  prop- 
erty, including  said  Hudson  farm,  and  con- 
trolled the  same,  and  received  the  rents  there- 
of, from  the  death  of  said  Biulina  Fish  un- 
til in  the  year  1878-  That  the  complainant, 
then  Caroline  Hertzler,  has  married  since  the 
death  of  BHid  Paulina  Fish,  and  is  now  Car- 
oline Weaver,  and  that  Phcebe  Fish  baa  also 
married,  and  is  now  Phoebe  Van  Akin.  That 
Betsy  A.  Yining  died  January  6,  1875. 
That  Phcebe  became  of  age  in  October,  1875. 
That  the  said  Paulina  Fish  was,  as  appears 
by  the  files  and  record  of  the  probate  court, 
and  as^wmplainant  is  informed,  not  indebted 
In  any  sum  to  any  person  at  the  time  of  her 
death.  No  debts  were  ever  proven  against 
her  estate.  That  said  Hadley  never  rendered 
tmy  account  of  his  doings  under  such  ap- 
pointment to  the  probate  court,  or  to  com- 
plainant, or  to  said  Phcebe.  That  he  appro- 
priated the  personal  property  of  said  estate, 
and  certain  portions  of  the  rents  and  prof- 
its of  the  real  estate,  to  the  support  of  the 
said  Butsy  A.  Yining,  and  furnished  small 
amounts  to  complainant  and  Phoebe.  That 
the  Hudson  farm  was  Inventoried  and  ap- 
praised as  part  of  the  assets  of  said  estate 
at  $8,000.  That  said  Hadley  has  never  ren- 
dered any  account  as  such  trustee  to  any  one, 
nor  made  any  settlement  of  said  trust,  nor 
made  any  transfer  or  conveyance  of  said  real 
estate  to  complainant  or  Phoebe,  or  either 
of  them.  That  he  has  fled  from  the  state, 
and  is  now  a  fugitive  from  justice,  and  his 
whereabouts  are  unknown.  That,  before 
leaving  the  state,  the  said  Hadley  fraudu- 
lently concocteil  a  scheme  to  injure  and  de- 
fraud the  complainant  and  Phoebe,  who  re- 
posed full  contldence  in  him.  pretending  and 
representing  to  them  that  there  were  certain 
persons  who  were  making  false  and  fraud- 
ulent claims  to  thu  property  of  the  estate,  to 
avoid  and  defeat  which  the  said  complainant 
and  Phcebe,  under  Hadley's  direction  and  ad- 
vice,  made  certain  exchanges  and  transfers 
of  title  to  said  farm  and  other  property  be- 
tween themselves;  among  others,  the  said 
Phoebe  made  a  deed  of  her  interest  in  tlie 
Hudson  farm  to  her  mother,  the  said  com- 
plainant, before  said  Phcebe  became  of  age. 
That  afterwards,  and  after  said  Phaabe  be- 
came of  age,  snid  Hadley  represented  to  them 
that  it  would  be  necessary  to  raise  82,250  to 
be  used  in  settling  said  pretended  claims 
against  the  farm;  and  being  ignorant  of 
business  matters,  and  having  implicit  confi- 
dence in  Hadley,  and  believing  what  he  told 
them,  the  complainant  executed  a  mortgage 
upon  said  Hudson  farm  to  one  EIlliu  L. 
Clark,  now  deceased,  which  said  Hadley  took 
and  delivered  to  snid  Clark,  and  received 
therefor  the  said  sum  of  $2,250.  That  com- 
plainant bad  nothing  to  do  personally  with 


obtaining  said  loan  or  recelrlng  said  money, 
except  her  execution  of  the  mortgage.  Bat 
complainant  says  and  shows  to  the  court 
that  neither  she  nor  the  said  Phoebe  evw 
had  any  use  or  benefit  of  any  of  the  moneys 
so  delivered  to  said  Hadley  upon  the  execa- 
tion  of  said  mortgage.  That  in  fact  the  said 
Hadley,  as  your  oratrix  believes  and  charges 
to  be  true,  converted  the  whole  thereof  to  hla 
own  use.  That  there  were  no  such  claims 
nor  any  persons  pretending  to  have  any 
claims  against  said  estate.  That  said  pre- 
tended claims  were  manufactured  by  said 
Hadley  for  t}ie  purpose  of  enabling  him  to 
frighten  complainant  and  said  Phcebe,  and 
more  easily  impose  upon  and  defraud  them. 
That  the  whole  proceeding  was  a  scheme  on 
his  part  furthat  purpose;  though  complainant 
always  believed  that  Hadley  had  honestly 
appropriated  said  moneys  for  tbe  use  of  her^ 
self  and  said  Phcebe  until  about  the  year 
1883. 

That  afterwards,  In  1877,  said  Hadley,  tn 
further  pursuance  of  his  fraudulent  scheme, 
advised  further  transfers  and  retransfera  of 
their  property  between  said  complainant  and 
Phoebe  for  the  same  pretended  purpose  of  de- 
feating said  pretended  claim  aforesaid.  That 
In  pursuance  of  such  advice  the  complain- 
ant reconveyed  to  Phoebe  the  undivided  half 
of  the  farm  which  Phoebe  had  before  then 
deeded  to  her,  and  on  the  day  following  com- 
plainant made  another  deed  to  Phoebe  of 
complainant's  undivided  half  of  the  farm, 
under  tbe  direction  of  Hadley,  who  also  had 
Phoebe  convey  to  complainant  three  lots  Id  • 
the  city  of  Adrian.  That  the  expressed  con- 
sideratlon  of  these  deeds  was  $4,500,  in  ex- 
change of  notes  and  personal  property,  but 
in  fact  complainant  received  no  consideration 
for  this  deed  of  her  Interest  to  Phcebe,  though 
it  was  provided  in  said  deed  that  Phceb* 
should  pay  the  Clark  mortgage  of  $2,250. 
That  the  title  of  said  lots  in  Adrian  was  not 
then  in  Phoebe,  nor  did  she  have  any  owner- 
ship or  interest  therein,  but  complainant  at 
the  time  believed  that  Phoebe  had  a  complete 
title  to  them,  and  that  they  were  worth  from 
two  to  four  thousand  dollars.  Complainant 
does  not  know  what  became  of  said  convey- 
ances, but  thinks  they  were  left  with  Hadley» 
to  make  such  use  as  he  desired  of  them. 

That  the  mortgage  to  Clark  was  never  paid. 
Clark  took  proceedings  to  foreclose  the  same 
by  advertisement,  and  bid  off  the  premises 
for  the  amount  due.  The  land  was  not  re- 
deemed. After  tlie  expiration  of  the  time 
for  redemption  Clark  sold  and  quitclaimed 
the  premises  to  Norman  Weaver,  the  hus- 
band of  complainant,  who  soon  thereafter 
filed  a  bill  In  chancery  in  the  court  below 
against  said  Phoebe  and  said  Hadley,  for  the 
purpose  of  testing  the  validity  of  said  mort- 
gage and  said  foreclosure  proceedings.  That 
neither  the  complainant  nor  said  Hadley  ap- 
peared in  the  cause.  Hadley  being  then  and 
still  absent,  and  a  fugitive  from  justice,  on 
account  of  frauds  perpetrated  by  him  on  bis 
clients,  he  being  an  attorney  at  law.  That 
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Phoebe  appeared  and  demurred  to  Bald  bin. 
That  said  proceedings  so  commenced  hy  said 
Norman  'VTeaTor  have  been  pending  until 
within  a  few  weeks  last  'past,  when  It  was 
Anally  decided  by  the  sopreme  court  of  this 
state  that  said  mortgage,  and  all  proceedings 
to  foreclose  It,  were  void,  and  that  no  title 
passed  thereby.  See  Weaver  t.  Van  Akin, 
88  N.  W.  Rep.  677.  That  since  said  decision 
the  complainant  has  applied  to  the  said 
Ffacebe  Van  Akin,  and  requested  her  to  re- 
'conyey  to  complainant  her  undivided  half  of 
said  Hudson  farm,  and  at  the  same  time  of- 
fered to  reconvey  to  the  said  Fhcebe  the  three 
lots  in  Adi-ian,  but  said  Phcebe  has  refused 
■aid  request,  and  declined  to  do  anything 
further  about  the  matter.  That  Phoebe  has 
occupied  said  farm  since  1878.  and  now  oc- 
cupies the  same,  and  has  had  the  use  and 
profltR  thereof  all  that  time,  and  has  never 
accounted, or  oflezed  to  account,  to  complain- 
ant for  the  same,  or  any  part  thereof,  and  re- 
fuses so  to  do.  That  she  also  requested  the 
said  Phmbe  to  Join  with  her  in  an  application 
to  tfae  court  of  chancery  to  compel  said  Had- 
ley  to  perform  his  truat,  and  close  the  same, 
and  to  deed  said  property,  devised  to  them 
by  said  Paulina  Fish,  to  said  complainant 
and  said  Phoebe,  In  accordance  with  the 
terms  of  his  trust,  which  request  the  said 
Phoebe  also  declined  and  refused  to  comply 
with.  She  charges  that  her  deed  to  Phoebe 
was  without  consideration,  and  wholly  void 
and  of  no  effect,  except  as  a  cloud  upon  her 
title  and  Interest  in  said  land.  She  therefore 
prays  that  said  deed  may  be  declared  void, 
and  that  Phoebe  be  required  to  execute  and 
deliver  to  her  a  release  and  quitclatm  of  said 
undivided  interest,  and  that  she  account 
to  complainant  for  the  use  of  said  undivided 
half  during  the  time  that  she  has  had  the 
possession  and  benefit  thereof.  Complain- 
ant further  prays  that  said  Edwin  Hadley  be 
required  by  the  order  of  this  court  to  at  once 
render  an  account  of  his  trust,  and  to  close 
the  same,  and  to  convey  to  this  complainant 
and  the  said  Phoebe,  in  equal  undivided 
shares,  the  said  south-east  quarter  of  section 
19,  aforesaid,  and  to  fully  perform  his  trust 
in  accordance  with  the  terms  thereof.  And 
that  in  default  of  the  said  Edwin  Hadley 
complying  with  such  order  forthwith,  that 
this  court  may  make  a  decree  declaring  said 
trust  closed,  and  the  title  of  said  property 
passed  and  to  be  In  complainant  and  said 
Phcebe,  in  accordance  with  the  terms  of  said 
will;  and  that  complainant  may  have  such 
other  and  further  relief  as  may  be  in  accord- 
ance with  justice  and  good  conscience. 

We  are  all  agreed  that  the  bill  sets  out  an 
equitable  claim  for  relief  both  against  Had- 
ley and  Fhcebe  Van  Akin.  It  the  bill  be 
taken  as  true,  then  Hadley  has  grossly  vio- 
lated his  trust.  The  time  within  which  he 
should  have  performed  it  has  long  since 
passed,  and  there  is  no  reasoa  why  It  should 
not  long  ago  have  been  closed,  and  the  land 
conveynl  to  the  beneticiaries,  complainant 
and  Phoebe  Van  Akin,  except  the  £act  that 


Hadley  has  fled  the  state.  As  It  Is,  the  com- 
plainant can  have  relief  only  in  equity.  Stw 
has  requested  Phoebe  to  j<dn  with  her,  which 
Phcebe  bas  refused  to  do;  consequently  she 
is  property  and  nec-ssarily  made  a  party  de- 
fendant. Under  the  case  made  by  the  bill* 
both  complainant  and  Phoebe  were  grossly 
deceived  by  Hadley,  in  whom  they  reposed 
the  most  implicit  trust  and  confldfnce. 
Phcebe,  however,  has  by  the  fraud  and  decep- 
tion of  Hadley  been  placed  in  a  position  of 
undue  advantage  over  her  mother.  She  has 
been  and  is  now  In  possession  of  the  farm, 
one-half  of  which,  under  the  will,  the  com- 
plainant is  entitled  to.  If  Phoebe  is  not  will- 
ing to  join  with  her  mother  in  bringing  this 
trust  to  a  close  by  the  only  means  that  can 
be  employed,  and  is  unwilling  to  restore  to 
her  mother  the  rights  and  Interests  of  the 
complainant  which  she  has  obtained  by  the 
deception  and  fraud  of  Hadley,  and  his  viola- 
tion of  his  trust  under  the  will, — in  other 
words,  to  restore  to  her  mother' faer  own,— • 
court  of  equity  ought  to.  as  speedily  as  poe- 
slble,  compel  her  to  do  so. 

A  great  many  technical  defects  are  mged 
here  against  this  bill  which  should  have  been 
pointed  out  by  special  demurrer,  and  we 
need  not  notice  them  on  this  appeal.  Such  a 
clerical  mistake,  for  instance,  as  writing  in 
the  bill  "Caroline  Fish"  for  "Paulina  Fish" 
would  be  amended  In  the  court  below  as  a 
matter  of  course,  as  soon  as  the  same  was 
pointed  out. 

We  do  not  think  It  necessary  that  the  bill 
should  show  that  the  estate  has  been  settled 
in  the  probate  court.  The  only  living  tien^ 
flciaries  of  the  trust  are  complainant  and 
Fhcebe  Van  Akin,  who  are  adults,  and  capa- 
ble of  settling  with  the  trustee  or  among 
themselves,  without  the  intervention  of  tfae 
probate  court.  It  Is  now  17  years  since  the 
death  of  Paulina  Fish,  and  It  is  well  to  be 
surmised  that,  if  she  was  owing  anything  at 
the  date  of  her  demise,  the  creditors  have 
been  long  since  satisfied,  or  they  would  have 
made  some  move  to  collect  their  claims.  If 
the  defendant  Hadley  should  appear  and 
show  that  all  the  other  property  save  this 
Hudson  farm  bad  been  legitimately  expended 
by  him  In  the  performance  of  bis  trust,  and 
that  the  estate  was  indebted  to  him  so  that 
the  whole  of  the  Hudson  farm  ought  not  to 
be  conveyed  by  him  to  the  beneficiaries,  it 
would  not  defeat  the  complainant's  prayer 
for  relief  under  her  bill.  Slie  would  be  still 
entitled  to  her  interest  in  the  farm,  or  her 
share  of  the  proceeds  left  after  paying  the 
legal  expenditures  of  the  trust,  if  the  farm 
was  forced  to  a  sale  under  the  trust,  and  in 
order  to  perform  it.  But  the  will  did  not 
provide  for  any  sale  of  the  farm,  and  the 
testator  evidently  did  not  expect  that  any 
such  emergency  would  arise,  and  from  the 
showing  in  the  bill  we  are  not  warranted  In 
supposing  that  it  may  happen. 

The  argument  of  defendants'  counsel  that 
when  the  trust  is  closed  there  may  bo  no  land 
to  ooavey  to  her.  based  upon  the  idea  that 
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tliere  must  be  a  settlement  of  the  estate  In 
the  probate  court  before  the  trust  can  be 
closed,  and  that,  therefore)  claims  against 
the  estate  may  yet  eat  up  the  land,  cannot 
prevail  against  the  equity  of  the  bill  as  above 
shown. 

We  do  not  express  any  opinion  as  to 
whether  or  not  the  defendant  Fhcebe  should 
account  for  the  rent  and  profits  of  the  farm 
since  1878.  This  would  depend  on  the 
proofs  as  to  the  nature  and  circumstances  of 
ber  occupation  of  It.  There  are  not  facts 
enough  set  up  in  the  bill  to  enable  us  to  de- 
termine the  complainant's  rights  in  this  re- 
spect, but  this  dees  not  go  to  the  wholeequity 
of  the  bill,  as,  under  her  showing,  she  is 
entitled  to  other  relief  against  Fboebe.  Tlie 
'  decree  of  the  court  below  overruling  the  de- 
murrer is  affirmed,  with  costs.  The  defend- 
ant Fhcebe  Van  Akin  will  be  allowed  20  days 
in  which  to  answer  in  the  court  below,  if 
she  80  desires.   The  othw  justices  concurred. 


Field  tt  a2.  v.  Clippert* 
(Acpmne  Court  of  MieMoan.  Nor.  IB^  U80.) 

TaiAL— DlBTOTIWO  ViBDIOT. 

It  Is  error  for  the  oourt  to  order  a  verdict  for 
defendant  before  either  party  has  rested,  and  when 
plaintiff  slates  that  he  wishes  to  offer  further  tea- 
tlmony,  and  Immediately  offers  testimony  whlohU 
oompetKit. 

Error  to  circuit  oourt,  Wayne  county, 
Beplevin  by  Mary  Field  and  Alice  Wood- 
bridge,  execntrices,  etc.,  against  CSonrad 
Clfppeit.  Judgment  for  d<tfendant,  and  plain- 
tiffs bring  error. 

ffr^n,  WameTt  Hunt  A  Berrj/ttotvpj^- 
lants.  Sd,  S.  Kane,  for  appellee. 

Long,  J.  We  shall  not  discuss  this  case, 
or  pass  upon  any  of  the  questions  raised  in 
the  record*  except  the  action  of  the  trial  court 
in  disposing  of  it  before  the  parties  or  either 
of  them  had  rested.  The  action  was  replev- 
in. After  the  plaintlirk  had  introduced  their 
testimony,  and  while  the  case  was  yet  in  the 
hands  of  the  defendant,  the  court  directed 
the  jury  to  render  a  verdict  for  the  defendant 
for  a  return  ot  tlie  property.  The  facts  In 
relation  thereto,  aa  stated  in  the  record,  are 
as  follows:  "Mr.  Kane  [attorn^  for  defend- 
ant] stated  that  he  wished  to  offer  further 
testimony  to  show  the  fraudulent  character  of 
the  transaction  In  the  execution  of  the  mort- 
gages in  suit,  and  to  show  that  the  corpora- 
tion was  insolvent  at  the  time  the  mortgages 
were  executed,  and  that  the  entire  claim 
which  resulted  In  the  Free  Fress  judgments 
was  contracted  between  the  date  of  the  ex- 
ecutions and  the  time  that  they  were  placed 
on  record.  After  the  arrangement  hy  Mr. 
OrifAn  on  behalf  of  the  plaintiffs  the  court 
stated  that  he  was  ready  to  dispose  of  the 
case.  Sy  Mr.  Oriffin.  I  wish  to  offer  some 
further  testimony.  I  offer  in  evidence  the 
amount  of  the  appraisal,  with  the  writ  of 
replevin.  By  the  Court.  Gentlemen  of  the 
jaiy.  It  appears  from  the  testimony  in  this 


cause  that  on  the  2l8t  day  of  April —  Bp  Mr. 
Griffin.  Excuse  me,  your  honor,  but  I  except 
lo  the  action  of  the  court  in  proceeding  to 
dispose  of  the  case  before  either  the  plaintiffs 
or  defendant  has  rested."  Notwithstand- 
ing this  request,  the  court  proceeded  with  his 
statement  of  the  case  to  the  jury,  pointing 
ont  the  reasons  why  the  plaintiffs  could  nut 
recover,  and  directed  a  verdict  for  a  return 
of  the  property.  Tliis  was  error.  It  is 
claimed  that,  plaintiffs'  counsel  haTins;  stated 
just  what  testimony  be  proposed  to  offer,  tlie 
court  had  a  right  to  assume  that  be  did  not 
propose  to  offer  any  other.  What  took  place 
there,  as  appears  by  the  record,  does  not  war- 
rant this  conclusion,  and  the  plaintiffs  had  the 
right  to  put  in  evidence  the  appraisal  under 
the  writ  of  replevin.  The  court  was  clearly 
in  error  in  thus  summarily  disposing  of  the 
case.  The  judgment  must  be  set  aside,  and 
a  new  trial  ordered.  The  costs  will  abide  the 
event  of  the  suiL  The  other  justicea  con- 
curred. 


0*G0NK0B  «.  Lb  Rooz. 
(Aipiisnw  Court  of  Wchlgwi.  Kov.  IK,  188>l) 

ASBnT*B  AUTHOUTT. 

In  replevin  for  a  lewlng-inaohine.  In  whldi 
defendant  relied  on  a  release  by  plaintiff's  brother 
of  the  t»Iance  dne  on  the  machme,  there  ww  no 
evidence  of  the  brother's  autborll?  sa  agent  to 
make  the  release,  ezcmttheadmission of  plaintiff, 
on  orou-ezamlnatton,  that  he  wasaathorlzed  to  do 
oollectinff,  and  makeoompromlaes  on  certain  olaases 
of  maobiDeB.  Held,  that  suoh  admissions  were 
suffident  evidenoa  to  make  the  brother'santhoritiy 
a  q,ue8tion  of  fact  for  the  jnry. 

Appeal  from  circuit  court,  Chippewa  coun- 
ty; Claudius  B.  GitAMT,  Judge. 

Mio/tael  J.  BoyU»  for  appeUant.  JoA  W, 
McMe^on,  for  appeilea. 

Shxbwooo,  C  J.  This  fs  an  action  of  r«- 
plevln,  tried  in  the  circuit  court  for  Chippe- 
wa county  before  a  Jury.  The  property  in 
controversy  was  a  sewing-machine  which 
plaintiff  sold  defendant  under  a  written  con- 
tract, by  the  terms  ot  which  the  title  to  the 
machine  was  to  remain  in  plaintiff  until  the 
amount  for  which  it  was  sold,  •45*  was  fully 
paid.  This  contract  was  made  May  19, 1885. 
and  $10  paid  at  its  execution.  Tlie  defend- 
ant thereafter  paid  the  whole  amount  under 
the  contract,  ]e8S$5,  which  she  refused  topay 
to  pIfUntiff,  claiming  that  when  she  made  tlw 
last  payment  it  was  agreed  that  it  should  ba 
in  full  of  the  contract.  From  the  testimony 
of  the  defendant  it  appeared  thata  l»otherof 
the  plaintiff  called  upon  her  for  the  purpose 
of  collecting  the  sums  due  on  the  contract, 
and  that  upon  two  occasions  she  made  pay- 
ments to  him,  the  last  payment  being  $10, 
At  the  time  this  last  payment  was  made  de- 
fendant called  his  attention  to  the  condition 
of  the  wheel  of  the  machine, — that  it  was 
rusty:  tliat  the  brotlier  of  the  plaintiff  thea 
Buid  they  would  have  to  send  to  Detroit  for  a 
new  wheel,  which  would  cost  about  $5,  but 
if  the  defendant  would  give  him  all  but  $5 
yet  remaining  unpaid  on  the  oontractt  and 
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not  bother  them  about  the  wheel,  they  would 
Bend  her  the  note  or  contract,  and  would  not 
demand  the  paymeat  of  the  $5  balance.  This 
$10  was  then  paid,  and,  as  the  defendant 
claims,  was  to  be  in  full  satisfaction  of  the 
note.  This  arrangement  was  also  testiSed  to 
by  the  husband  of  defendant.  The  counsel 
for  the  plaintiff  claims,  taowerer,  that  this 
brother  had  no  authority  to  make  such  ar- 
rangement, and  that  If  any  was  made  It  was 
not  binding  npon  the  plaintiff.  This  raises 
Uie  only  queertlon  in  tbecase.  Thecourtleft 
the  question  to  the  juij  for  their  detennlnar 
Hon.  telling  them  that  if  they  found  from  the 
evidence  that  the  brother  of  Mr.  O'Connor 
had  authority  to  make  such  an  arrangement 
£be  idaintiff  would  be  bound  by  it:  and,  the 
defendant  having  waived  return  of  the  prop- 
erty, they  ahonld  find  for  her  the  value  of  the 
property  taken.  The  Jury  returned  a  verdict 
In  fiiTor  of  defendant  for  #25.  We  thi  n  k  the 
court  was  not  In  error  In  this  charge.  From 
a  car«f  ul  reading  of  thereoord,  we  cannot  aay 
that  Uiere  was  no  evidence  upon  this  question 
to  go  to  the  ]ury^  We  need  not  point  out  Jn 
wliat  this  consists,  but  from  the  cross-exam- 
ination at  the  plalntiil  himself  it  is  made  ap- 
parent that  the  brother  wae  authorized  to  do 
ooUectlDgf  and  to  make  compromlsee  on  cer- 
tain classes  of  these  machines.  There  is  cer- 
tainly some  evidence  in  the  case  showing  this 
authority,  and  irtrong  inferences  might  be 
drawn  from  the  dronmstancea  of  tlie  bnsi- 
neas  methods  pursued  by  the  brother*  wttli 
the  knowledge  of  the  plaintiff,  from  which 
the  jury  might  well  Bnd  the  autliority.  We 
find  no  error  in  the  record,  and  judgment 
must  be  afflrmedi  with  costs.  The  other  Jus- 
tices ooncuired. 


FuLLKB  «t  oX.  V.  MiomaAM  Obht.  B.  Go. 
tt  oL 

(Supreme  Court  of  MUAigan,  Kov.  10, 1889.) 

CUTnL  KoxTGAOBB— ATmt>AcqiJiBBD  Stock. 

Under  a  chattel  mortgage  of  all  the  mortga- 
gor's stock  In  trade,  "now  or  hereafter"  to  oe 
owned  bT  him,  authonrinic  the  mortgagee.  In  case 
of  defanlt,  to  take  possessloa  thereof,  and  to  col- 
lect and  receive  moDeys  on  the  accounts,  the  mort- 
gagee, not  having  waived  hia  right  of  lien,  can 
nolo,  as  against  a  gamtshee  oredUor,  having  fall 
notice  thereof,  mone^  due  the  mortgagor  from  the 
garnishee  on  account  of  sales  of  stock  in  trade, 
part  of  such  stock  having  been  aoquired,  and  the 
sales  having  been  made,  after  the  ezeoation  of  the 
mortgage. 

Error  to  circuit  court.  Bay  county. 

Shapard  dk  Lyout  for  appellants.  Sdgar 
A.  Cooleyt  {J.  L.  Stoddard,  of  counsel,)  for 
appellees. 

Long,  J.  Plaintiffs  in  February,  1888, 
brought  an  action  of  assumpsit  aj^alnst  de- 
fendant, Charles  H.  Rhodes,  In  the  circuit 
eourt  of  B»y  county,  and  on  the  29th  day  of 
February,  1888.  a  writ  of  garnishment  was 
issued  out  of  that  court  in  the  cause,  directed 
to  the  Michigan  Central  Railroad  Company  as 
garnishee.  Disclosure  was  made  by  the  rail- 
toad  company,  admitting  an  indebtedness  of 


$600.  Afterwards  a  second  dlsclosiire  waa 
flled  by  the  garnishee,  also  admitting  the  in- 
debtedness of  6600,  but  disclosing  that  the 
moneys  were  claimed  by  W.  I.  Brotherton  & 
Co.,  on  the  ground  that  they  had  a  chattel 
mortgage  bearing  date  December  9, 1887,  up- 
on the  pn^erty  sold  to  garnishee  by  the  prin- 

r defendant,  and  upon  the  proceeds  there- 
The  cause  came  on  to  be  heard  before 
the  court  without  a  jury,  and  W.  I.  Brother- 
ton  &  Oo.  appeared,  and  took  charge  of  the 
defense,  and  contested  the  rights  of  the  plain- 
tiffs to  recover  from  the  garntsliee.  The  oti^ 
cult  court,  at  the  request  of  the  platntlffs, 
made  a  written  finding  of  facts  and  a>ndlu- 
slons  of  law,  as  follows: 

"That  on  the  9lh  day  of  December,  A.  D. 
1887,  Charles  H.  Bhodes  was,  and  for  many  * 
years  had  been,  a  residentof  Bay  City,  In  liay 
county,  and  engaged  In  the  business  of  mak- 
ing, buying,  and  selling  railroad  ties,  wood, 
posts,  and  other  forest  products.  That  said 
Bhodes  procured  said  ties  partly  from  his  own 
lands,  and  partly  by  purchase,  and  had  at  all 
times  considerable  quantities  thereof  on  hand, 
and  in  process  of  manuCactare,  at  different 
points  along  tlie  Michigan  Central  Ballrowl 
and  its  branches,  from  KawkawHn.  in  Bay 
county,  north  to  the  Straits  Mackinaw; 
and  on  said  9th  day  of  December,  A.  D.  1887, 
he  had  a  considerable  quantify  of  such  ties  on 
hand.  That  all  the  ties  so  purchased  or  man- 
ufactured by  said  Bhodes  were  by  him  sold 
to  the  said  garnishee  defendant  In  this  cause, 
the  Michigan  Central  Railroad  Company,  and 
those  which  he  acquired  by  purchase  were 
hauled  out  of  the  woods  to  points  along  the 
line  of  said  railroad,  and  there  Inspected  from 
ttme  by  the  inspectoi's  of  said  garnishee  de- 
fendant: and  such  Inspection  was  tbebasiSt 
not  only  of  the  setUement  between  said  Rhodes 
and  said  garnishee  defendant,  but  also  of  the 
find  settlement  between  said  Bhodes  and  Us 
vendors,  but  he  usually  paid  tot  them  on  es- 
timates made  previous  to  such  Inspection; 
and  when  sueh  payment  was  made  the  ties 
were  marked  with  hhi  mark,  and  were,  as  be- 
tween himself  and  his  vendors,  treated  and 
considered  as  his  property,  the  estimat<»  be. 
ing  subject  to  corrmition  when  the  inspec- 
tion should  be  afterwards  made.  That  on 
said  9th  day  of  December,  A.  D.  1887,  said 
Rhodes  was  indebted  to  W.  I.  Brotherton  ft 
Co.,  a  copartnership  composed  of  W.  Irving 
Brotherton,  Henry  K.  Watrous,  Orvliie  A. 
Watrous,  and  Henry  W.  Jenneson.  and  do- 
ing business  at  Bay  City,  in  the  sum  of  six 
thousand  and  four  hundred  and  eighty-nine 
dollars  and  ninety-four  cents,  (96,489.94;) 
and  on  that  day,  and  in  order  to  secure  the 
payment  thereof,  and  of  such  indebtedness 
as  he  might  afterwards  Incur  to  them,  said 
Rhodes  executed  and  delivered  to  said  W.  I. 
Brotherton  &  Co.  a  mortgage,  a  copy  of 
which  is  appended  hereto,  and  made  a  part 
hereof;  and  on  the  22d  day  of  the  same 
month  said  mortgage  was  duly  flled  In  the  of- 
fice of  the  recorder  of  said  Bay  City,  It  having 
no  officer  known  as  *  clfy  clerk.'   That,  after 
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the  making  of  aaid  mortgage  as  aforesaid, 
said  Rhodes  continued  to  purchase  from  W. 
I.  Brutherton  A  Co.,  from  time  to  time,  sup- 
plies to  nse  In  the  prosecution  of  the  work  of 
getting  out  such  ties  and  other  forest  prod- 
ucts, and  also  from  to  time  made  payments 
in  the  manner  hereinafter  shown,  to  apply  on 
his  indebtedness  to  them;  su  that  on  tlw  29th 
day  of  February  liis  indebtedness  to  them 
amounted  to  nine  thousand  three  hundred  and 
flveand  86-100  do1Iars.(«9,305^,)  and  It  now 
amounts  to  nine  thousand  and  three  hundred 
and  twelve  and  6-100  doUars  (•9.812.06.) 
That  said  BhoJes  had  an  account  at  the  Buy 
Oity  Bank,  Id  Bay  City,  and  was.  at  all  times, 
allowed  to  check  against  said  account,  and 
s»id  Uink  from  time  to  time  made  advances 
.  to  him  on  said  account,  to  enable  him  to  car- 
ry nn  his  business,  and  the  following  course 
of  dealing  was  established  between  said 
Khodes  and  said  bank,  viz.:  Said  bank  paid 
at  muturity  all  papers  given  by  said  Btiodes 
to  said  W.  I.  Brotberton  &  Co.,  and  all  pa- 
pers given  by  him  to  other  persons,  In  the 
prosecution  of  bis  said  business,  and  cliecks 
drawn  by  him  for  money  used  in  said  busi- 
ness,  and  said  bank  relied  upon  tbe  monthly 
sales  of  ties  and  timber,  hereinafter  men- 
tioned, to  make  said  account  good  and  repay 
advances.  That  once  in  each  month  said 
garnishee  defendant  paid  for  all  the  ties  and 
timber  purchased  of  said  Rhodes  durinig;  the 
preceding  month,  and,  whenever  the  amount 
of  any  monthly  payment  about  tu  be  made 
was  ascertained,  said  Rhodes  ordered  the 
same  to  be  paid  to  said  bank,  and  it  was  so 
paid,  and  was  by  said  bank  placed  to  the 
credit  of  said  Rhodes  in  his  said  account. 
Said  Brotberton  several  times  asked  said 
Rhodes  why  he  (said  Rhodes)  did  not  give  tbe 
orders  for  said  monthly  payments  to  said  W. 
I.  Brotherton  &  Co.,  instead  of  giving  them 
to  said  bank,  and  was  told  by  said  Rhwles.  in 
reply,  that  the  cashier  of  said  bank  wanted 
the  money  paid  to  the  bank  because  the  bank 
was  taking  care  of  tlie  paper  given  by  said 
Rhodes  to  said  W.  I.  Brotherton  &  Co.,  and 
was  to  make  advances  to  said  Rhodes,  and 
was  wiltitig  to  make  such  advances  if  said 
Rhodes  would  give  it  the  said  order  on  said 
garnishee  defendant,  and  notify  the  cashier 
from  time  to  time  of  the  amount  of  ties  on 
hand,  so  that  tlie  repayment  of  such  advances 
would  be  secure,  and  thereupon  said  Broth- 
erton consented  to  the  giving  of  said  orders 
to  the  bank,  as  aforesaid,  and  the  same  coui-se 
of  dealing  was  continued;  said  W.  I.  Broth- 
erton knowitig  of  such  sales,  and  consenting 
thereto,  on  condition  that  the  notes  of  said 
Rhodes  given  to  them  from  time  to  time,  and 
his  indebtedness  to  them  on  account,  were 
paid  at  maturity,  but  always  intending  tore- 
tain  their  lien  on  the  ties  and  timber  sold,  or 
the  proceeds  thereof,  to  secure  the  payment 
of  the  indebtedness  of  said  Rhodes  to  them, 
—all  of  which  was  distinctly  understood  be- 
tween them  and  said  Rhodes.  But  there  was 
no  understanding  or  agreement  whatever  be- 
tween said  garnishee  defendant  and  said  W. 


(Mich. 

I.  Brotherton  A  Go.  relative  to  such  sates,  or 
of  the  apidlcation  of  the  proceeds  thereoL 
That  whenever  said  bank  received  money 
from  aald  garnishee  defendant,  as  aforesaid, 
tbe  same  was  by  said  bank  first  applied  to  p^ 
advances  made  by  the  bank  to  said  Rhodes, 
Kiper  given  by  said  Rhodes  to  the  said  W  I. 
Brotherton  A  Co..  and  paper  given  by  him  to 
other  parties  for  tbe  purchase  of  supplies  used 
In  his  said  busing,  and  tbe  balance,  if  any,  re- 
maned to  the  credit  of  aaid  Rhodes,  and  was 
used  by  him  in  said  business,  but  usually 
there  was  no  such  balance  remaining;  and  I 
do  not  find  that  there  was  any  such  balance 
remaining  of  the  money  paid  in  during  either 
of  the  months  of  December,  January,  Feb. 
ruary,  or  March,  but  I  do  find  that,  if  there 
was  any  such  balance  remaining  during  ei- 
ther of  these  months,  it  was  only  In  one  of 
those  months,  and  was  only  a  small  amount. 
That  during  tbe  month  of  December,  A.  D. 
1887*  said  Rhodes  sokl  to  said  garnishee  de- 


fendant— 

Poets  smonsUng  to.   9     ft  80 

Wood  amounting  to...,,   8  TS 

Ties  amoanting  to.   6,973  48 

MaUuga  total  of  Ct,9B2  48 


— All  of  which  was  by  said  garnishee  de- 
fendant, on  the  order  of  said  Rhodes,  on  the 
16th  day  of  January,  paid  to  said  bank,  and 
then  applied  in  the  manner  above  described. 
That  during  the  month  of  January  said 
Rhodes  sold  to  said  garnishee  d^ndant — 

Wood  amoanting  ta  C    S88  W 

Ties,  atlSoantaeaoh,  amountingto,...  18,309  70 

MakiDgatotalof„  tlSiBStW 

—All  of  which  was,  on  the  order  d  said 
Rhodes,  on  the  14th  day  of  Februaiy,  paid  to 
said  bank,  and  then  applied  in  the  manner 
aforesaid.  That  during  the  month  of  Fel^ 
ruary  said  Rhodes  sold  to  Hdd  garnishee  de- 
fendant— 

Posu  and  wood  unonnUng  to.  •  488  19 

Ties,  at  ISomtseaob.  omounUi^to.....  5,501  38 

Making  a  total  of.   95,939  44 

— ^All  of  which,  excepting  six  hundred  dol- 
lars, ($600,)  which  was  retained  to  await  the 
result  of  this  suit,  was,  on  the  order  of  said 
Rhodes,  on  the  l7th  day  of  March,  paid  to 
said  bank,  and  there  applied  In  tbe  manner 
aforesaid.  That  at  the  time  of  the  making 
of  said  mortgage  said  Rhodes  owned  all  the 
wood  and  posts,  and  more  than  half  of  the 
ties,  included  in  said  sales  of  December,  Jan- 
nary,  and  February,  and,  of  all  the  ties  which 
were  included  in  the  sales  of  said  months, 
about  four-fifths  were  acquired  by  purchase, 
and  not  manufactured  from  liis  own  lands. 
That  on  or  before  the  29th  day  of  February, 
A.  D.  1888,  said  plaintiCTs  commenced  suit 
in  this  court  against  said  Charles  H.  Rhodes, 
to  recover  certain  moneys  alleged  to  be  due 
to  them  from  aaid  Rhodes,  and  on  the  said 
29th  day  of  February  the  garnishee  sum- 
mons in  this  cause  was  served  on  the  said 
Michigan  Central  Railroad  Company,  and 
the  six  hundred  dollars  mentioned  in  tbe 
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dtaclosnre  and  amended  disclodure  on  file  in 
this  cause  is  the  same  six  hundred  dollars 
bereinbefore  mentioned,  and  is  part  of  the 
proceeds  of  sales  of  ties  and  wood  sold  hy 
said  Rhodes  to  said  garnishee  deCeudant  in 
the  month  of  February;  and  on  the  17th 
daj  of  May,  A.  D.  1888,  said  plaintiffs  recov- 
ered judgment  in  said  original  suit  against 
said  Bliodes  in  the  sura  of  five  hundred  and 
twenty-five  and  seventy-five  one-hundredths 
dollars.  And  counsel  for  said  plaintiff,  hav- 
ing requested  that  I  find,  further,  as  follows, 
viz. :  Ttiat  it  appears  from  the  filed  and  rec- 
ords that  the  Judgment  against  principal  de- 
fendant was  on  notes  given  to  plaintiffs  in 
1884.  That  the  firm  of  W.  I.  Brotberlon  & 
Go.  kept  no  record  of  the  quantity  of  ties 
sold.  That  they  permitted  Ehodes  to  matte 
aale  of  the  ties,  and  knew  that  he  was  so  do- 
ing. That  the  defendant  sold  to  the  Michi- 
gan  Central  Railroad  Company  ties  every 
month,  varying  from  two  thousand  to  four- 
teen thousand  dollars.  That  defendant  put 
these  ties  upon  the  railroad  track  at  different 
points,  between  Kawkawlin,  near  Bay  City* 
and  Mackinaw.  That  he  had  from  seventy- 
five  to  two  hundred  contractors  malungties. 
That  Rhodes  checked  right  along  on  the  Bay 
Gity  Bitnk,  and,  when  the  money  was  paid 
in  on  the  orders,  the  money  was  credited  up 
to  his  account;  Rhodes  had  control  of  it. 
That  defendant  had  control  of  the  money 
arising  from  the  sale  of  ties,  placed  in  the 
Bay  Gity  Bank.  That  with  it  he  paid  the 
notes  that  Brutherton  Sa  Co.  had  indorsed  for 
bim;  then  paid  notes  given  by  liim  toothers, 
«nd  drew  checks  upon  it,  and  continued  to 
draw  checks  upon  the  bank  when  no  funds 
were  to  his  credit.  That  they  were  honored, 
and,  as  the  money  came  in  from  the  sale  of 
ties,  it  was  credited  upon  his  account:  (1) 
In  response  to  the  first  of  said  requests,  I  re- 
fuse to  find  as  therein  requested.  (2,  3)  In 
response  to  said  second  and  third  requests,  I 
do  find  the  facta  to  be  as  therein  stated.  (4) 
In  response  to  said  fourth  request,  I  find  that 
the  general  course  of  business  of  said  Rhodes 
was  as  therein  stated.  (5,  6)  In  response  to 
said  fifth  and  sixth  requests,  I  do  not  find  as 
therein  requested,  excepting  such  factstherein 
stated  as  are  embraced  in  my  general  find- 
ings above.  And  said  counsel  for  said  gar- 
nishee defendant  having  requested  that  I 
further  find  as  follows,  viz.:  That  said 
Rhodes  sold  said  ties  to  said  garnishee  de- 
fendant at  a  uniform  price  of  eighteen  cents 
apiece,  and  those  which  he  acquired  by  pur- 
chase were  hauled  out  of  the  woods  to  points 
along  the  line  of  said  railroad,  and  were 
counted  up  by  said  Rhodes,  .or  by  a  man  em- 
ployed by  him  for  that  purpose,  either  before 
or  after  they  were  hauled  out.  and  when 
counted  were  marked  .  with  said  Rhodes' 
mark,  and  a  delivery  thereof  taken,  and  pay- 
ment therefor  made,  by  said  Rhodes,  and,  aa 
between  himself  and  his  vendors,  SHid  ties 
were  thereafter  treated  and  considered  as  bis 
property.  Said  ties  were  from  time  to  time 
inspected  after  being  so  liauled  out,  for  the 


purpose  of  ascertaining  whether  there  were 
any  unmerchantable  pieces  among  them,  by 
inspectors  of  the  said  garnishee  defendant 
and  such  inspection  was  the  basis,  not  only 
of  the  settlement  between  said  Rhodes  and 
said  garnishee  defendant,  but  also  of  the  final 
settlement  between  said  Rhodes  and  his  ven- 
dors. In  response  to  such  request,  I  find  the 
facts  to  be  as  therein  stated,  except  as  to  the 
price  of  the  ties  sold,  and  as  to  the  price 
I  find  that  those  sold  in  December  and  Jan- 
uary were  sold  for  18  cents  each.  And, 
from  tlie  facts  so  found,  I  find,  as  conclusions 
of  law,  that  said  ties,  and  other  timber  so 
as  aforesaid  sold  by  said  Rhodes  to  said  gar- 
nishee defendant,  in  the  months  of  Decem- 
ber, January,  and  February  last,  and  the 
proceeds  of  the  sale  thereof,  were  subject  to 
the  lien  of  said  mortgage,  and  that  said  W. 
I.  Brotherton  &  Co.  are  entitled  to  receive 
said  sum  of  six  huhdred  dollars,  mentioned 
in  the  disclosure  and  amended  disdosure  in 
this  cause.  Judgment  will  therefore  be  en- 
tered in  favor  of  said  garnishee  defendant 
and  against  said  plaintiff,  with  costs  to  said 
garnishee  defendant  to  be  taxed,  including 
an  attorney  fee  of  twenty-fire  dollars." 

Exceptions  were  filed  to  this  finding. 
Judgment  was  entered  in  favor  of  the  gar- 
nishee defendant.   Plaintiffs  bring  error. 

Twelve  errors  are  assigned.  The  seventh 
to  the  twelfth,  inclusive,  charge  that  the 
circuit  judge  was  in  error  in  not  finding  the 
facts  as  claimed  by  the  plaintiff,  and  in  find- 
ing the  facts  as  stated.  The  errors  i-elied 
upon  here,  however,  relate  to  the  conclusions 
of  law  arrived  at  by  the  trial  court.  Counsel 
state  In  their  brief  that  the  conclusions  of 
law  of  the  circuit  court  were  erroneous,  and 
that  the  ^ts  as  found  by  the  circuit  court, 
and  shown  by  the  testimony,  and  set  out  in 
the  bill  of  exceptions,  entitle  the  said  plain- 
tiffs to  a  judgment  for  the  amount  specified 
in  the  disclosure.  That  the  money  due  from 
the  garnishee  defendant  to  Rhodes  was  not, 
at  the  time  of  tlie  service  of  the  writ  of  gar- 
nishment, subject  to  the  lien  of  W.  I.  Brotber- 
erton  &  Co.'s  chattel  mortgage,  and  ttiat  AV. 
I.  Brotherton  &  Co.  were  not  entitled  to  re- 
cover that  sum  to  the  exclusion  of  the  rights 
of  the  plaintiffs.  We  think,  however,  that 
the  court  was  not  in  error  in  its  conclusions 
of  law,  under  the  facts  found. 

The  mortgiige  under  which  Brotherton  & 
Go.  make  claim  to  this  fund  statos  an  indebt- 
edness to  them  from  Rhodes  of  ^,489.94,  and 
provides:  *'Whereas,  the  said  party  of  the 
first  part  desires  to  purchase  goods,  wares, 
and  merchandise,  from  time  to  time,  from 
said  second  parties,  upon  credit:  therefore, 
in  consideration  of  the  premises,  and  of  the 
sum  of  one  dollar  (81.U0)  paid  by  said  second 
parties  to  said  first  party,  the  said  party  of 
the  first  part  hereby  sells,  assigns,  and  tran^ 
fera  and  mortgages,  to  the  parties  of  the  seo 
ond  part,  all  the  following  goods,  chattels, 
and  personal  property,  viz. :  All  the  stock  in 
trade,  goods,  wares,  merchandise  of  every 
Jund  and  description,  and  all  furnituie*  coun- 
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ten,  scales,  desks.  lamps,  chandeliers,  show'- 
oases,  safe,  and  all  fixtures,  goods,  and  per- 
sonal property,  situated  in  and  abuul  the  gen- 
eral store  occupied  by  said  first  party,  and  In 
which  lie  is  carrying  on  business,  at  Pineon- 
ning.  Bay  county.  Mich.,  and  alt  delivery 
and  other  wagons,  and  sleighs,  hones,  huv 
nesaes,  and  boggles  owned  by  first  party,  or  in 
which  he  la  any  way  interested;  also  all  logs, 
timlwr,  lumber,  ties,  shingles,  and  wood, 
whireaoever  situated;  also  the  shlngle-mill 
at  Mansfield's  Station,  on  the  line  of  the  rail- 
road leading  from  Fineonning  to  Oladwin. 
and  heretofore  known  as  the  *  Saginaw  Bay 
&  Northwestern  Railroad,*  in  Bay  county,  in 
said  state,  and  now  or  heretofore  operated  by 
said  party,  and  all  machinery,  belts,  belting, 
tools,  and  Implements  used  in  or  about  said 
ahlngle-raill,  and  all  other  goods,  wares,  mer- 
chandise, and  personal  property,  of  every 
kind  and  description,  (excepting  household 
furniture.)  situated  in  the  dwelling  occupied 
by  first  party,  at  Bay  City,  aforesaid,  owned 
by  said  party  of  the  first  part,  or  in  which  he 
Is  in  any  manner  interested,  wheresoever 
situated,  and  all  goods,  wares,  merchandise, 
and  personal  property  of  every  description 
hereafter  purchnsed.  owned,  or  held  by  said 
first  party,  or  Jn  which  he  Is  in  any  way  in- 
terested, including,  particularly,  all  shingles 
that  may  be  hereafter  manufactured,  and  all 
logs,  timber,  and  lumber,  hereafter  cut  or 
manufai'tured,  by  or  for  said  first  party,  as 
well  as  all  goods,  wares,  mercliandise,  and 
personal  property  hereafter  placed  in  said 
store,  or  added  to  said  stock,  and  all  property 
of  evei7  kind  at  any  time  la  transit;  also  all 
notes,  acooonts,  drafts,  bills  of  exchange,  now 
due  or  to  become  due  to  first  party,  and  all 
such  as  may  be  hereafter  contracted  in  his 
fisvor  in  and  about  the  business  at  any  time 
being  carried  on  by  said  first  parly  or  other- 
wise, together  with  all  books  of  account  of 
every  description,  now  or  hereafter  owned  or 
used  by  first  party, — the  said  second  parties 
being  authorized  to  collect  and  recdve  the 
moneys  due  or  to  become  due  to  said  first 
party  at  any  time,  on  any  and  all  accounts, 
notes,  drafts,  and  bills  of  exchange,  and  ap- 
ply the  proceeds  as  berelnaftw  indicated: 
To  have  and  to  bold  the  same  to  the  said  par- 
ties of  the  second  part  forever;  provided,  al- 
ways, and  the  condition  of  this  obligation  is 
such,  tiiat  If  the  said  party  of  the  first  part 
pay,  or  cause  to  be  paid,  the  aforesaid  indebt- 
edness of  six  thousand  four  hundred  and 
eighty-nine  dollars  and  ninety-four  cents 
(St5,489.94)  or  thereabouts  at  or  before  the 
expiration  of  one  year  from  the  date  hereof, 
and  shall  pay  at  maturity  all  bills  and  ac- 
counts hereafter  contracted  with  said  second 
parties  by  falm,  and  all  negotiable  paper  here- 
after given  by  said  first  party  to  said  second 
parties  for  giiods,  wares,  or  mprchandise,  or 
upon  any  valuable  consideration,  and  all  ne- 
gotiable paper  hereafter  given  by  way  of  re- 
newal of  any  such  paper,  either  heretofore  or 
hereafter  given  by  him  as  aforesaid,  includ- 
ing all  negotiable  paper  heretofore  and  am 


that  hereafter  may  be  given  1^  said  first  party 
as  aforesaid,  that  bas  been  or  shall  be  in- 
dorsed by  said  second  parttes,  and  transferred 
or  n^tfated  by  said  second  parties  or  1^  tfao 
first  party,  and  shall  keep  and  perform  all 
the  covenants  and  conditions  herein  con- 
tained on  the  part  of  Uie  said  party  ctf  the 
first  part.  Uien  this  obligation  to  be  void,  and 
the  said  party  of  the  first  part  agrees  to  pay 
the  same  accordingly.  The  party  of  the  first 
part  also  agrees  to  replenish  and  keep  up  his 
stock  of  goods  aftxresald,  so  that  the  securilT' 
hereunder  shall  be  ample  and  mUs&<^ory  to 
satd  second  parties,  and  he  shall  not  sell  or 
dispose  of  the  same,  or  of  any  part  thereof, 
exceptin  the  usoal  course  of  retail  trade.  In 
case  deteult  is  made  In  the  payment  of  the 
Indebtedness  aforesaid,  ineloding  as  well  that 
herebdore  as  that  hereafter  contracted,  or  ot 
any  part  thereof,  or  in  the  payment  of  the 
negotiable  paper  aforesaid,  or  any  part  there- 
of, including  that  heretofore  as  weU  as  thi^ 
hereHfter  given,  or  in  keeping  np  such  Insur- 
ance, or  in  keeping  np  the  stock  as  aforesaid^ 
or  in  any  of  the  covenants  or  conditions 
herein  contained  on  the  part  of  said  first 
party,  or  If  said  first  party  shall  at  any  time 
sell,  assign,  or  dispose  of  or  move  the  whole 
or  any  part  of  said  property,  except  as  here- 
inbefore specified,  or  if  the  said  second  pai^ 
ties  at  any  time  deem  tbemselTes  Insecure  or 
unsafe,  then,  in  any  such  case,  it  sitall  and 
maybe  lawful  for  the  parUes  of  the  second 
part,  their  representatives  or  assigns,  to  en- 
ter upon  the  premises  aforesaid,  or  any  |daos 
or  places  where  said  property,  or  any  part 
thereof,  may  be,  and  seize  and  take  posses 
sion  of  the  whole,  or  any  part  thereof, "  ete. 
This  mortgage  covers  all  notee,  accounts, 
drafts,  bills  of  exchange,  etc.,  due  or  to  b^ 
come  due,  and  anthorkes  said  second  parties 
to  collect  and  receive  the  moneys  thereon. 

It  appears  that  the  account  due  to  W.  !• 
Brotherton  &  Co.  by  Rhodes  amounted  to 
99,305.06  at  the  time  of  the  service  of  the 
writ  of  garnishropnt,  and  that  the  amnui^ 
6600  owing  Rhodes  from  the  Michigan  Cen- 
tral Company  on  that  date  was  on  book-ao- 
count  arising  largely  from  the  purchase  ot 
posts,  wood,  and  ties,  which  were  owned  by 
Rhodes  at  the  time  of  the  execution  of  the 
chattel  mortgage,  and  by  the  terms  of  whicb 
they  had  a  right  to  demand  and  receive  the 
money  due  to  Rhodes  on  account.  This 
mortf^age  was  on  file,  and  therefore  was  no- 
tice to  the  plaintiffs  and  to  all  other  persona 
of  the  rights  of  Brotherton  &  Co.  in  not  only 
the  property  Rtiodes  had  on  hand  at  the  time 
of  the  execution  of  the  mortgage,  but  such  as- 
he  might  afterwards  acquire,  together  with 
notes,  drafts,  and  accounts  which  might 
thereafter  be  made.  It  cannot  be  said,  un- 
der the  finding  of  facts  of  the  trial  judge, 
that  Brotherton  &  Co.  had  ever  waived  this 
light,  as  the  court  finds  that  they  Intended  to 
retain  this  lien  on  the  ties  and  timber  sold, 
or  the  proceeds  thereof,  to  secure  the  pay- 
ment of  the  Indebtedness  of  Rhodes  to  them. 
The  ooune  of  dealing  between  W.  £.  Brotlh- 
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erton  ft  Co.,  Btaodei,  and  the  bank  oonld  not 
affect  the  rigbta  of  W.  I.  Brothertoa  &  Co. 
to  demand  and  receive  from  the  rnilroad  com- 
pany the  amount  due  on  this  atx»ont,  under 
the  finding  or  the  circuit  Judge  that  they  did 
not  intend  to  release  their  lien  upon  the  prop- 
erty  or  its  proceeds.  This  oo&trDTersy  ia  not 
between  Brotherton  &  Co.  and  the  railroad 
eompany  or  the  banli,  where  Brotherton  & 
Co.,  by  a  course  of  dealing  in  ^lermitting 
Rhodes  to  draw  from  the  funds  deposited  in 
the  iMinlc  by  the  railroad  company,  to  carry 
on  his  buBinesB*  might  be  estopped  to  claim 
from  the  r^lroad  company  or  the  bHDln 
moneys  paid  on  account  to  Rhodes,  but  by 
one  wlio  is  not  in  a  position  to  cl&lm  any 
such  equities,  and  who  had  full  notice  of  the 
Brotlterton  &  Co.  claim.  By  the  terms  of 
the  mortgHge,  Rliodes  was  to  have  the  right 
to  sell  In  the  ordinary  course  of  trade,  and  it 
was  expected  tliat,  so  far  as  tlie  dealing  in 
wood,  puBts,  and  ties  was  concerned,  he 
would  sell  on  credit ;  but  Brotherton  &  Co.  at 
all  limes,  by  the  terms  of  their  mortgage, 
oould  demand  and  secure  the  moneys  due  on 
account  of  such  sales.  They  have  demanded 
It  here,  and  must  be  held  to  have  rights  su- 
perior to  the  plnintlffs  under  their  garnishee 
process.  We  find  no  error  in  the  conclusions 
arrived  at.  untler  the  facts  found  by  the  cir- 
cuit judge,  and  tbe  judgment  must  be  af- 
flrmeil,  with  costi.  The  other  justtcea  con- 
curred. 


Harrington  et  tU.  v.  Upton  et  al. 
(Supreme  Court  of  Michigan.  Nov.  Ifi,  1889.) 

Frafdulent  CoirrSTANGEB. 

A  morifags  will  not  be  set  aside  In  favor  of 
a  sabsequent  judgment  lien,  as  In  fraud  of  credit- 
ors and  without  eootlderatlon,  where  tbe  positive 
testimoD7  of  the  mortgagor  and  mortgagee,  that 
there  was  faU  consideration,  is  0DI7  met  by  poiot- 
ing  out  some  discrepancies  in  their  testimony,  and 
tbe  testimony  of  theasaignee  of  the  mortgage  that 
he  paid  therefor  the  amount  of  the  mortgagee's 
claim  is  denied  only  by  inference  of  ooonsel  from 
the  cimimstanoes  surrouadlng  the  case. 

Appeal  from  circuit  court,  Gratiot  county; 
Benbt  Hart,  Judge. 

C.  J.  WilletUJ  K  WrighU^XiA  B.H.Soo- 
vj2;,forappellHnt8.  G  W  Biddinga,  {Neioell 
Leonard  and  W,  A,  BaiUket  of  counsel,)  for 
appelieea. 

Long.  J  The  bill  was  filed  in  this  cause 
in  aid  of  executions  tosetasideacertaln  deed 
and  mortgage.  It  is  clnimed  by  the  bill  that 
complainants  Hariington  &  S.ivit^rs,  on  No- 
vember 7.  1884,  obtained  judgment  before  a 
justice  of  tlie  peace  against  defendant  John- 
son and  one  Thomas  J.  Lyon  for  9189.68,  and 
$5.55  costs.  That  on  the  same  day  complain- 
ants Harrington  &>  Saviers  also  had  judgment 
before  tbe  same  justice  against  defendant 
Johnson  and  said  Lyon  and  one  Ariel  F. 
Wright for$183.76, and aecustsof suit.  That 
on  the  same  day  complainants  Harrington  & 
Saviers  also  had  judgment  before  a  justice  of 
the  peace  against  defendant  Johnson  and  said 
I^on  for  6202.97,  and  95.55  coats;  and  also 
T.43N.w.na22— 69 


judgment  againstdefendant  Johnson,  Wright 
and  I^on  for  •153.21,  and  96  costs.  That 
on  Noveml>er  21,  1884,  transcripts  of  these 
several  judgments  were  filed  in  theOratiofc 
circuit  court,  and  on  the  same  d^  executions 
were  issued  tliereon,  and  duly  levied  nppn  tbe 
K.  W.  1  of  section  6,  town  12  N.,  of  range 
3  W.,  Gatriot  county.  Mich.;  notices  of  these 
levies  being  duly  filed  in  tbe  register's  office 
on  the  same  day.  Ttie  bill  also  alleges  that 
the  complainant  Case,  on  March  28. 1885,  ol>- 
tained  judgment  in  the  circuit  court  for  Gra- 
tiot county  ajjainat  defendant  Johnson  and 
one  Myron  F.  Frost  for  8249.77.  and  928 
costs  of  suit;  and  also  another  judgment  in 
the  same  court  against  defendaul  Johnson 
and  Thomas  J.  Lyon  for  9206.87.  and  $24.57 
costs.  That  executions  were  issued  on  each 
of  said  judgments  on  April  15, 1885,  and  lev- 
ied on  the  Slime  day  on  the  land  hereinbefore 
described,  notices  of  such  levies  being  duly 
filed.  The  bill  further  alleges  that  on  May  1, 
1885.  and  for  more  than  five  years  prior 
thereto,  defendant  Johnson  had  title  to  said 
described  land.  It  is  further  alleged  tliat 
Durragh  &  Co.,  on  October  3,  1884,  com- 
menced suit  by  attachment  against  defendant 
Johnson  and  Thomas  J.  Lyon,  and  levied 
such  writ  on  the  premises  before  described* 
and  that  uTterwards  judgment  was  rendered 
in  such  case  for  9523.77.  and  928.49  costs. 
Execution  was  issued  and  levied  on  said 
lands.  December  10,  1884.  It  Is  further  al- 
leged that  on  September  9, 1884,  defendant 
Julmson  made,  executed,  and  delivered  to  de- 
fendant William  H.  Kinter  a  mortgage  upon 
said  premises  for  the  sum  of  92.500.  payable 
ou  or  Irafore  tliree  years  from  date,  and  that 
said  mortgage  was  duly  recorded  on  said  day. 
and  that  on  February  8,  1886.  Kinter  as- 
signed  this  mortgage  to  defendants  DarraghA 
Co.;  such  assignment  being  duly  recorded  ia 
the  register's  office  of  tliat  county.  Thatd^ 
fendant  Johnson  was  indel'ted  to  complain- 
ants during  that  time.  It  is  further  alleged, 
on  information  and  belief,  that  Johnson  exe- 
cuted and  delivered  this  mortguge  to  Kinter 
with  intent  to  defraud  complainanta  and  his 
other  creditors.  That  It  was  made  without 
consideration,  and  with  an  .understanding 
and  agreement  that  Kinter  should  discharge 
it  when  requested  by  Johnson.  That  Dar- 
ragh  &  Co.  Icnew  the  mortgage  was  fraudu- 
lent, and  took  the  assignment  without  con- 
sideration, and  with  tlie  intent  to  foreclose 
it  and  cut  oft  the  claims  of  the  complainants, 
obtain  title  to  tbe  premises,  and  to  pay  any 
balance  over  to  Johnson.  Tiiat,  in  further- 
ance of  said  scheme  to  defraud  the  complain- 
ants, on  April  19,  1887,  Johnson  deeded  said 
premises  to  Annie  P.  Darragh,  byqnitclaim, 
for  the  consideration  of  one  dollar.  On  April 
19,  1887,  Darragh  &  Co.  commenced  fore- 
closure proceedings  by  advertisement  under 
the  power  of  sale  contained  In  the  mortgage, 
and  for  a  sale  of  the  premises  on  July  16, 
1887,  and  that  the  mortgage  is  being  fore- 
closed for  the  sum  of  9435  claimed  to  be  un- 
paid interest.   That  Johnson  has  no  otber 
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propertj  liable  to  execution.  The  bill  praya 
that  the  mortgage  and  asBignment,  and  the 
deed  to  Mrs.  Darragh,  be  set  aside;  the  fore- 
closure proceedings  and  a  sale  of  the  premises 

enjoined. 

The  defendants  filed  a  joint  answer,  and  ad- 
mit the  Judgments  of  complainants  Harring- 
ton &  Savlers,  the  taking  and  filing  trans- 
cripts, and  issue  and  levy  of  executions 
theieunder.  Denj  the  valldltj  of  the  Case 
judgment  In  the  Oratiot  eiroult  court,  and 
leave  the  complainants  to  prove  the  judg- 
ments of  Case  of  April  2. 1886.  Also  deny 
the  validity  of  the  levy  under  the  executions 
of  April  16.  1885.  Admit  the  title  to  the 
premises  was  in  Johnson  on  May  11,  1886, 
and  Ave  years  prior  thereto.  Also  admit 
the  execution  and  delivery  of  tlie  mortgage 
from  Johnson  to  Elnter,  and  the  assignment 
to  Darragfa  A  Co.  Allege  the  validity  of 
the  mor^ge,  and  full  consideration  paid 
therefor,  as  well  as  fortbeasstgnment.  The 
answer  also  denies  that  at  the  time  the  mort- 
gage was  executed  there  was  an  nnderatand- 
ing  between  Johnson  and  Klnter  thatKinter 
•hunld.  without  considmitlon,  assign  Or  dis- 
charge said  mortgage  when  requested  by 
Johnson;  and  alleges  that  said  mortgage  was 
made  for  the  purpose  of  securing  to  Kinter 
the  sum  of  92,500;  that  Johnson  was  indebted 
to  Kinter  in  the  sum  of  •1,700,  toe  moneys 
loaned  to  Johnson  prior  to  and  n|ion  the  day 
«a(d  mortgage  was  executed;  and  that  a  por- 
tion of  said  sum  was  loaned  prior  to  the  time 
Johnson  indorsed  the  notes  upon  which  com- 
plainants* judgments  were  rend«%d.  De- 
fendant Johnson,  answering,  says  that  prior 
to  the  date  of  said  mortgHge  be  was  indebted 
to  Darragh  &  Co.  upon  hia  indivldnal  notes, 
and  by  way  of  Indorsement,  In  the  sum  of 
about  $800;  and,  being  desirous  of  securing 
said  Darragh  &  Co.,  he  entered  into  an  agree- 
ment with  said  Kinter  to  pay  said  sum;  and 
Johnson  and  Kinter,  nnswering,  say  that  at 
ttie  Ume  of  the  execution  of  said  mortgage 
tbe  consideration  named  therein,  and  for 
which  said  mortgage  was  given,  was  $800, 
due  to  said  Darragh  &  Co.,  $1,400,  due  said 
Sinter  for  moneys  previously  loaned  to  said 
Johnson  by  lilra.  and  tbe  payment  of  the  fur- 
ther sum  of  $300,  loaned  at  the  time  of  the 
execution  of  the  mortgage,  and  that  said 
mortgage  was  made,  executed,  and  delivered 
In  good  faith,  and  for  a  valuable  consident- 
tion.  Defendants  Darragh  A  Go.  deny  that 
any  agreement  wAs  made  or  understanding 
had  that  upon  their  taking  such  assignment 
they  were  to  foreclose,  pay  their  claim  out  of 
the  proceeds,  and  return  any  balance  to 
Johnson;  but  allege  that  they  knew  nothing 
of  tlie  e'xecation  of  the  mortgage  until  some 
time  thereafter,  and  that  sutwequently  he 
(said  Uarrajth)  had  a  conversation  with  John- 
son and  Kinter,  in  reference  to  the  giving  of 
the  mortgage,  and  was  informed  by  each  of 
them  tliat  it  was  given  for  the  purpose  of 
securing  the  payment  of  the  sums  due  Kinter 
and  Darragh  ft  Co.,  and  Kinter  then  promised 
to  pay  tlie  sum  so  due  Dnnragh  ACo.  That, 


Kinter  failing  to  so  pay  said  sum.  Darragli  ft 
Co.  purchased  from  Kinter  the  said  mortgage, 
and  paid  Kinter  the  amount  dae  thereon, 
$1,846.70,  over  and  above  the  claim  of  Dar^ 
ragh  ft  Co. ;  and  that  Darragh  ft  Co.  are  the 
legal  and  equitable  owners  of  said  mortgage, 
and  that  it  is  a  subsisting  lien  upon  said 
premises  for  the  full  amount  of  both  principal 
and  interest.  The  answeradmits  tbe  making 
of  the  deed  to  Annie  P.  Darragh,  but  deniea 
that  it  was  done  for  any  lllegiil  purpose. 
Answer  also  admits  the  commencement  al 
foreclosure  proceedings  as  stated  in  the  bill. 
Some  other  matters  are  also  alleged  la  the 
answer  in  referenoe  to  the  Harrington  ft 
Baviersjudgment  claiming  that  the  same  have 
been  paid  and  satisfied,  and  it  deniea  that  Gaae 
has  a  claim  for  tbe  amount  stated  in  the  Ull; 
but,  from  our  view  of  the  case,  tbeae  matters 
need  not  beconaldered.  Defendants  Darragh 
ft  Co.  aver  also  In  the  answer  tl»t  they  have 
been  put  to  $54.46  oosts  in  the  foreeloanre, 
which  they  have  altt^^her  lost  by  tbe  Issuing 
of  the  injunction  upon  tbe  filing  of  the  bllL 
Defendants  also  claim  the  same  rights  and 
benefits  aoAet  their  answer  as  If  th^y  bad 
specially  demurred  to  tbe  Ull  tA  com^lnt, 
and  draendants  DArragh  ft  Oo.  ask  thi^ 
their  answer  be  treated  as  a  ctoss-btU,  and 
they  granted  lUBrmatlve  reUef  1^  decre^ng 
to  the  defendants  a  forecloeare  m  the  mort- 
gage which  is  now  due,  both  pcineipal  and 
interest,  and  that  said  complainanta'  lerlea.  if 
valid,  are  subject  to  said  mor^fage,  and  that 
complainants  be  restricted  to  tlieir  riglits  ai 
subsequent  incumbrancers.  Defendants  Dar- 
ragh ft  Co.  also  ask  peraonal  decree  against 
complainants  for  the  amount  of  their  costs 
incurred  In  the  foreclosure  proceedings  which 
they  have  paid,  to  the  sum  of  $39.45,  and 
$15  attorney's  fee  provided  by  the  statute, 
and  thatcomplainants'billbedismlssed.  with 
costs.  Defendant  Johnson  claims  that  at 
the  time  the  levies  were  made  by  complain- 
ants he  was  living  on  these  premises,  and  oo. 
cupying  the  same  as  a  homestead,  and  asks 
timt  his  homestead  interest  be  protected. 
Beplication  was  Aled,  and  a  large  amount  ot 
testimony  taken. 

On  tbe  hearing  In  the  court  below,  upon 
plradings  and  proofs,  the  court  dismissed 
complainants'  bill,  with  costs,  but  granted 
no  other  relief  to  defendants.  CompUdoants 
appeal. 

From  a  careful  reading  and  consideration 
of  the  testimony  taken,  wbicli  is  all  returned 
here,  we  are  satisfied  that  the  decree  entered 
below  did  no  injustice  to  the  complainants. 
If  any  one  had  cause  to  complain,  it  was  the 
defendants  Darragh  ft  Co.  The  court  liad 
jurisdiction  of  the  whole  subject-matter,  and 
should  have  decreed  foreclosure  of  the  mort- 
gage In  tbe  proceedingn,  as  well  as  have 
granted  the  other  relief  asked  by  these  de. 
fendants;  but  they  did  not  appeal,  and  the 
relief  cannot  be  granted  here.  It  moat  be 
conceded  that  the  claim  of  Darragh  ft  Co.  bad 
priority  of  lien  over  the  levy  under  the  com- 
plainants* executions,  and  that  it  Is  estab- 
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Hshed  as  a  bona  fide  claim  under  levy  of  at- 
tacbment,  followed  by  a  levy  under  the  execu- 
tion levied  upon  ttie  judgment  obtained  in 
that  proceeding.  Whatever  advice  Dtirragh 
&  Co.  may  have  had  or  what  Darragh  may 
have  said  about  the  invalidity  of  the  Kinter 
mortgage  could  in  no  Bense  affect  the  validity 
of  his  execution  levy  or  the  priority  of  their 
lien.  The  only  question  in  dispute,  upon  the 
facts,  relates  to  the  validity  of  the  mortgage 
given  to  Kinter.  A  great  amount  of  testi- 
mony was  taken  bearing  upon  that  question, 
but  a  discussion  of  it  here  would  not  profit 
the  parties  to  this  controversy  or  any  one 
else.  It  is  purely  a  question  of  fact  whether 
Kinter  had  loaned  Johnson  the  money  be 
claims  to  have  loaned  prior  to  the  execution 
of  the  mortgage,  and  whether  he  loaned  him 
th«  fSOO  at  the  time  of  its  execution,  and 
also  agreed  to  paj  the  Darragh  ft  Oo.  chdm 
if  that  was  included  Id  the  mortgage  b7  John- 
son. Kinter  and  Jolinaon  both  testify  to  the 
anwunt  loaned  before  the  mortgage  was  made^ 
and  the  payment  d  the  S800  at  tbe  time  of 
its  execution,  and  as  positively  asswted  that 
the  Darragh  &  Oo.  claim  was  Inolnded  In  the 
mortgage.  Some  discrepancies  are  pointed 
oat  in  the  brief  of  counsel  in  J(riuiBon*s  tes- 
timony, as  well  as  In  Klnter's.  and  great 
stress  is  laid  upon  the  fact  that  Darragh  said 
he  believed  the  mortgage  was  fraudulent. 
But,  upon  a  careful  reading  of  all  the  testi- 
mony, we  think  the  eomphUnants  have  not  es- 
tablished the  daim  in  tlielrbUl  that  the  mort- 
gage was  given  without GODsidention,  or  that 
Kinter  did  not  pay  to  Johnson  tbe  amounts 
he  daims  both  before  and  at  tbe  time  of  the 
exeootion  of  tbe  mortgage.  Neither  is  the  tes- 
timony of  Darragh  contradicted  tliat  be  paid 
to  Ktnter  the  amount  of  Kinter*s  claim  when 
the  mortgage  was  assigned,  except  1^  infers 
ences  drawn  by  counsel  from  the  elreum- 
Btancps  surrounding  the  case.  Johnson  had 
the  right  to  prefer  Darragh  A  Co.,  and  put 
tbe  amount  of  their  claim  In  the  mortgi^. 
It  was  no  fraud  upon  the  olhwcreditMs,  and, 
if  it  was  actually  made  a  part  of  the  consid- 
OTdion  of  the  mortgage,  Darragh  A  Co.  bad 
tbe  right,  when  advised  of  it,  to  accept  its 
terms,  and,  doing  so,  the  other  oredltors  whose 
liens  were  subsequent  to  Darragh  &  Co.  have 
no  right  to  complain.  We  do  not  see  bow 
the  taking  of  tbe  deed  to  Annie  F.  Darragh 
affects  this  contronrsy,  even  as  a  circum- 
stance to  throw  any  suspicion  upon  the  validi- 
ty of  the  mortgage.  The  decree  of  the  court 
bdow  must  1»  affirmed,  with  costs.  The 
other  justices  concurred. 


Seliohak  0.  PiHXT  et  dl. 

{Supreme  Court  of  Michigan.  Jfov.  IB,  1889.) 

BXLEABE  AND  DiBCBAROE— JoinT  UAEBBS. 

Where  the  holder  of  a  joint  note  enters  Into 
■  verbal  agreement  for  a  consideratloD,  with  one 
only  of  the  three  makers,  that  he  wUl  release  him 
from  two-thirds  of  the  debt,  and  will  allow  the  oth- 
er third  to  be  paid  Id  a  oertaiD  manner,  the  other 
two  makers  are  released  from  farther  liability  up- 
on payment  of  their  two-thirds,  and  the  holder 


must  look  for  the  payment  of  the  other  third  as  he 
has  agreed. 

Appeal  from  circuit  court.  Saginaw  coun- 
ty; John  A.  Edget,  Judge. 

Taraney  c£  Weadock,  for  appellants.  WU- 
Iter  c&  Draper,  for  appellee. 

Morse.  J.  Seligman  sues  upon  a  Joint 
promissory  note  for  01,700,  executed  by  the 
two  Pineta  and  Shaw,  dated  July  3, 1S88,  and 
payable  six  months  after  date,  to  his  order, 
at  Sellgman'a  Bank  of  Commerce,  East  Sagi- 
naw. Upon  this  note,  before  suit,  one  of  the 
Pinets  had  paid  two-thinls  of  the  principal, 
and  interest  due  at  the  time  of  payment.  The 
defense  was  that  Seligman  agreed  with  Shaw 
that  he  would  collect  two-thirds  of  the  note 
of  the  Pineta,  and  extend  the  time  of  pay-  • 
ment  of  the  remaining  third  to  Shaw  until 
such  time  as  certain  profits  from  the  barge 
THoryiB^  would  be  sufficient  to  pav  such  third. 
That  in  the  fall  of  1888  tbe  defendants  were 
the  owners  of  said  bai^  Norway.  It  was 
about  to  be  sold  by  the  United  States  mar- 
shal to  satisfy  a  decree  against  it  for  certain 
oldms  upon  the  vessel.  Tbe  defendant 
Alfred  N.  Plnet  was  absent  in  the  upper 
peninsula.  Addph  A.  Flnetand  Shaw  were 
flDandally  unable  to  redeem  said  barge  from 
snoh  sale,  and  the  former  was  insolvent, 
which  Seligman  knew;  and  he  was  aware 
that  be  must  lodk.  to  Alfred  N.  Finet  and 
Shaw  for  tbe  payment  of  this  note,  which  he 
then  held.  That  before  tbe  sale  of  the  barge 
SeUgman,  ^  tbe  request  Shaw,  entered  in- 
to a  verbal  contract  with  Sbaw  in  which  oon- 
traet  Shaw  agreed  to  notify  him  when  said 
barge  was  to  be  sold,  and  to  buy  it  in  for  said 
Seligman,  In  consideration  of  which  service 
Seligman  agreed  to  purchase  the  said  barge, 
and  when  aaid  barge  was  purchased  to  give 
Shaw  one-third  of  the  net  proAte  of  tbe 
same,  and,  in  tbe  event  of  the  sale  <A  the 
Norway,  Shaw  was  to  receive  one-third  Ot 
the  proceeds  of  suoh  sale.  Tbe  profits  be- 
longing to  Shaw  were  to  be  applied  on  tbe 
note  until  it  was  paid,  and  time  of  payment 
extended  until  suoh  profits  should  pay  one- 
third  of  the  same.  That  the  remaining  two* 
thirds  should  be  collected  of  the  Pinets.  Sel- 
igman should  have  tbe  right  to  retain  said 
undivided  one-third  of  ttie  profits  and  pro- 
ceeds of  the  KOTway,  and  as  fast  as  the  same 
was  received  apply  the  same  on  tbe  note. 
When  Budi  profits  or  proceeds  paid  one-third 
of  tbe  note  Seligman  was  to  surrender  the 
note  to  Shaw,  and  pay  to  him  his  remaining 
interest,  if  any,  in  the  profits  and  proceeds 
of  the  barge.  There  was  noaverment  In  the 
pleadings  that  the  Pinets  were  parties  to  this 
agreement,  or  that,  when  they  paid  two- 
thirds  of  the  note,  they  p^d  the  same  under 
or  in  view  of  such  agreement.  The  defense 
was  made  in  this  suit  by  Shaw  and  Alfred 
K  Pinet,  Adolph  A.  Pinet  being  defaulted 
for  non-appearance.  It  was  shown  on  the 
part  of  the  defense  that  Seligman  suggested 
to  Shaw  that  he  should  attend  the  sale,  and 
bid  the  boat  in  as  cheaply  as  possible,  and  in 
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consideration  for  Shaw's  services  he  sboald 
fafive  H  third  interest  in  the  biirge.  Shaw 
said  to  him  that  he  would  like  "to  have  the 
boat  put  so  it  would  pay  for  this  note,"  and 
Svligman  consented  that  Shaw  should  go 
down  and  bid  the  boat  in,  and  pay  him  7  per 
cent,  interest  on  the  note  until  it  was  paid. 
That  Shaw  should  have  time  to  take  care  of 
his  share  (on&-third)  of  the  note  out  of  the 
earnings  of  the  boat.  In  pursuance  of  this 
arrangement,  Shaw  went  to  Detroit  and  at- 
tended the  sale,  and  at  such  salefieligman  bid 
the  barge  in  fur  41,525.  After  it  was  pur- 
chased Seligman  said:  "The  boat  is  mine; 
what  do  you  warittodo?"  Shawsald:  "Beg- 
gars should  not  be  choosers;  I  will  leave  it  to 
yon."  Seligman  then  said:  "You  go  on 
and  run  the  boat;  I  haven't  time  to  spend 
with  it,  and  I  don't  want  anything  to  do 
with  it.  You  go  on  and  run  the  b^t,  and 
do  the  best  you  can."  This  was  about  .the 
22d  of  September,  1888.  Shaw  took  charge 
of  the  boat.  He  made  one  trip  to  Tawas, 
upon  which  no  proflts  were  m:tde.  He  then 
took  the  barge  to  Saginaw,  and  ran  It  as  a 
ligliter,  and  turned  the  profits  over  to  Selig- 
man. TliQ  boat  laid  up  for  the  winter,  and 
in  the  spring  Seligman  refused  to  let  him 
handle  the  boat  any  longer.  Shaw  could  not 
swear  that  any  net  profits  were  made,  but 
was  told  by  Seligman's  agent  that  the  boat 
was  in  deM,— had  not  miule  any thtng  as  yet. 
On  cross-examination  Shaw  testifled  that  the 
Flnets  were  not  present  when  this  agreement 
was  made,  and  they  were  not  parties  to  it. 
and  that  he  had  no  agreement  or  arrangement 
with  them  about  It.  That  he  did  not  bid  on 
the  boat  himself,  as  Seligman  was  iwesent 
and  did  that  for  himself.  There  was  no  pro- 
Tision  in  the  agreement  as  to  what  sboutd  be 
done  In  case  the  boat  was  lost  or  mn  behind, 
the  expenses  exceeding  tlia  proflts.  Alfred 
N.  Pinet  tttstlfled  that  he  went  to  Seligman's 
Bank,  at  East  Saginaw,  In  December,  1»88, 
or  January,  1889.  and  paid  two-thirds  of  this 
note  to  Mr.  Emerick,  who  was  the  cashier  or 
manager  of  the  tunk.  He  told  Emerick  tl)at 
Sbaw  said  if  he  (I^net)  would  pay  two-thirds 
Shaw  would  make  the  balance  good.  Eme- 
rick replied,  **lf  Shaw  said  tliat.  It  is  all 
right;**  and  received  the  monfy  for  two-thirds 
of  the  note.  On  crms-exsmination  he  testi- 
fied that  he  went  to  see  Shaw,  and  told  lilm 
they  ought  to  pay  the  note,  and  Shaw  said 
Uiat  he  had  an  arrangement  with  Seligman,  as 
tta  as  be  was  concerned,  by  which  his  part 
was  paid,  or  just  as  good  as  paid.  Shaw 
claimed  to  him  that  bis  third  was  to  be  paid 
from  the  net  earnings  of  the  Norway.  Flnet 
did  not  pay  tlie  two-thirds  because  of  any 
agreement  with  Seligman,  as  he  had  done 
with  him,  nor  was  there  any  bargain  with 
Emerick  that  he  should  be  released  by  such 
payment.  No  testimony  was  offered  by  the 
plalnttfit  in  rebuttal  of  the  defendants*  testi- 
mony, and  the  circuit  Judge  directed  a  ver- 
diet  for  Ibe  plaintiff  for  the  balance  due  on 
the  face  of  the  note,  to-wit.  •586.00.  The 
court  was  of  Idie  opini<m  that  the  agreement 


wotild  not  have  the  effort  to  extinguish  the 
liability  of  the  defendants.  The  note  being 
joint,  the  liability  was  joint,  and  "each  one 
was  answerable  for  tlie  whole  of  the  note, 
and  nothing  short  of  an  absolute  release  of 
one  of  the  parties  to  the  note  could  have  the 
effect  to  discharge  the  entire  joint  obh'gation 
of  the  parties."  The  judge  thought  that  if 
the  agreement  on  the  part  of  Seligman  was 
not  carried  out,  and  the  proceeds  applied,  in 
the  way  indicated  by  the  agreement,  upon  the 
note,  Shaw  might  hare  an  action  against  him 
for  breach  of  the  agreement,  but  the  agree- 
ment was  not  one  that  Pinet  could  avail  him- 
self of  as  a  defense  to  the  note. 

The  counsel  fur  plaintiff,  to  support  this 
judgment,  maintain  that  in  assumpsit  Hji&inat 
joiutdebtors  it  is  no  defense  that  one  of  them 
has  tieen  discharged  from  bis  share  of  the 
debt  by  an  unsealed  instrument  in  writing,  or 
by  an  oral  agreement,  although  such  contract 
or  agreement  is  foanded  upon  a  sufficient 
consideration;  citing  McAllester  r.  Sprague, 
34  Me.  296;  Drinkwater  v.  Jonlan.  46  Me. 
432;  Matthey  t.  Oally,  4  Cal.  62;  Walker  v. 
McCulloch,  4  GreenL  428;  Shed  v.  Pierce. 
17  Mass.  623.  The  doctrine  of  these  cases  is 
stated  by  Mr.  Justice  HBTDBMriiLDT  In  Mat- 
they T.  Gaily,  supra,  as  follows:  "It  \n  well 
settled  that  a  covenant  not  to  sue  operates'  as 
a  release,  but  the  reason  for  it  is  only  to  avoid 
circuityof  action.  If  the  eovenutnottosue 
be  broken,  the  strict  right  of  the  ooTenantes 
is  to  recover  on  the  covenant,  and,  as  the  re- 
covery must  be  the  same  in  both  snlts,  the 
doctrine  of  release  Is  resorted  to  to  avoid  the 
circuity.  But  this  doctrine,  being  technical, 
cannot  be  extended  In  its  construction;  and 
where  the  debt  is  joint,  and  the  covenant  to 
sue  ts  maile  to  a  portion  only  of  the  debtors, 
it  will  nut  be  held  as  a  release  el  either,  but 
that  the  party  who  holds  the  covenant  might 
be  left  to  Ms  action  upon  it"  See,  idso. 
Leake,  Gont.  928;  1  Pftrs.  Oont.  28. 

But  I  think  these  authorities  hare  no  ap- 
plication to  the  case  made  hj  the  defendancs 
here.  And  this  court  has  held  that,  in  the 
case  of  a  sole  debtor,  an  agreement  not  to  sue 
is  not  an  independent  or  coUatoal  undertak- 
ing, but  goes  directly  to  destroy  or  modify 
the  original  oontnK^  and  can  be  pleaded  in 
bar  for  that  reason,  and  not  on  the  ground  of 
avoiding  circuity  of  action.  Bobinson  ▼. 
Godfrey,  2  Mich.  408;  Morgan  t.  Butterfleld, 
3  Mich.  615.  It  may  be  true  that  the  ar- 
rangement between  Seligman  and  Shaw  did 
not  amount  to  anything  more  than  an  agree> 
ment  not  to  sue  Shaw  for  his  liabllitj  on  the 
note,  and  that  It  was  not  the  intmtitm  of 
Seligman  to  release  thePinets,  as  he  was  to 
collect  the  two-thirds  of  them.  But  the  In- 
tention manifestly  was  that  Seligman  should 
look  to  the  PI  nets  for  two-thirds,  and  to  Shaw 
for  one-third.  The  Finets  faave  paid  theiz 
two-thirds,  and  now  the  case  stands  like  this: 
Seligman  la  suing  the  Plnets  and  Sbaw  jointly 
for  the  recovery  of  the  one-third  of  the  note 
which  he  has  agreed  with  Shaw  he  would  not 
sue.  but  which  might  be  paid  out  of  the  profits 
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of  the  Norway.  I  cannot  agree  to  any  inle 
of  law  which  will  permit  Seligman  to  collect 
out  of  the  PlnetSi  nfter  he  has  received  two- 
thirds  from  them,  this  one-third  which  he  had 
■olemnlj  agreed  with  Shaw  to  wait  upon  him 
for.  If  there  was  a  valid  constderation  for 
his  agreement,  as  I  think  there  was,  and  Shaw 
was  the  sole  debtor  upon  this  one-third, 
the  authorities  cited  by  plaintifE  hold  that  he 
could  plead  it  In  bar  of  this  suit,  and  that 
it  Seligman  recovers  in  this  action,  because 
the  debt  is  a  joint  one,  Shaw  then  has  an  ac- 
tion for  the  damage  occasioned  him  U(>on  this 
agreement  against  Seligman.  Seligman 
agreed  to  release  Shaw  from  Iwo-thirds  of  the 
debt,  and  to  give  him  an  opportunity  to  pay 
the  other  third  outside  of  the  Pinets.  There 
is  now  no  debt  remaining  on  the  note  except 
this  one-third,  which  Seligman  has  agreed 
with  Shaw  shall  be  paid  in  a  particular  way, 
an  agreement fora  breach  of  which  Shaw  can 
recover  damages.  Why,  then,  pursue  this 
old  idea,  and  hold  that  the  Finets  and  Shaw 
muBtsubmit  to  a  judgment  against  all  of  them 
Jointlyln  this  suit?  for  the  result  in  such  a 
case  will  be  that,  if  the  Finets  are  forced  to 
pay  it,  Uiey  can  sue  Shaw  for  contribution, 
and,  after  he  has  paid  it  back  to  the  Pinets, 
(for  tht-y  have  already  paid  thetr  share,}  then 
Shaw  can  sue  Seligman  upon  his  agreement 
not  to  aue  and  recover  bis  damages.  Why 
not  avoid  at  once  this  circnity  of  action,  and 
hold  Seligman  to  his  agreement  with  Siiaw, 
which,  if  kept,  would  relieve  the  Pinets  from 
any  further  payment  on  the  note,  and  Shaw 
from  any  liability,  except  such  as  arises  un- 
der the  new  ugrvement?  If  the  Pinets  had 
not  paid  the  Imlance  at  the  note, — the  two- 
thirds, —  then  there  might  be  some  sense 
in  applying  the  rule  involted  by  ptaintifl's 
eonnael,  and  shown  in  the  authorities  above 
cited,  although  we  do  nut  wish  to  say  that  we 
would  apply  it  even  in  that  case.  But  the 
esse  here  Is  simply  whether  Seligman  shall  be 
held  in  law  to  carry  out  his  agreement  with 
Shaw,  or  whether  he  shall  be  permitted,  in 
effect,  to  violate  it,  and  to  recover  in  this  suit 
what  he  has  agreed  he  would  not  collect  in 
this  way,  and  leave  Sbaw  and  the  Pinets  to 
right  the  wrong  in  some  other  action.  The 
Intention  of  the  parties,  if  known,  ought  to 
have  effect,  without  any  technicality  of  form 
or  pleading  standing  in  the  way.  Tl>e  same 
authorities  cited  by  counsel  for  plaintiff  that 
•  go  so  far  as  to  hold  that  a  release  of  one  joint 
debtor  cannot  Iw  pleaded  in  bar  for  tlie  others 
or  for  himself,  in  an  action  to  recover  upon 
the  joint  debt,  y(*t  liold  that  If  the  rf  lease  Is 
ander  seal  it  will  discharge  all  the  joint  debt- 
ors. But  under  our  laws  to-day  I  tliink  a  dis- 
chiirge  or  acquittance  of  a  debt  is  just  as  good 
without  a  seal  as  with  it.  See  Mllliken  v. 
Brown,  1  Rawle,  S98.  The  intention  of  the 
contract  between  Seligman  and  Sbaw,  as 
shown  in  tliis  record,  was  that  two-Uiirds, 
and  that  only,  should  be  collected  of  the  Pi- 
nets, and  that  the  other  third  should  be  paid  by 
Shaw  as  heretofore  stated.  If  the  authorities 
cited  by  j^ntlU's  coonsel,  and  referred  to 


above,  are  followed,  the  Intent  of  this  con- 
tract between  Seligman  and  Shaw  is  disre- 
garded and  violated.  There  is  no  reason  for 
doing  so,  except  a  technical  one,  which  should 
liave  no  force  in  this  day  and  age.  The  Pi- 
nets, on  the  showing  made  npon  the  trial  of 
this  rase,  were  discharged  when  they  paid 
two-thirds  of  the  note  in  suit,  and  Shaw,  who 
is  holden  on  the  other  third,  is  entitled  to  pay 
it  according  to  tlie  new  agreement.  TfaA 
judgment  below  must  be  reversed,  and  a  new 
trial  granted,  with  oosts  to  defendants. 

Ghahflin,  J.,  did  not  sit.  The  othsr  Ja^ 
Uoes  concurred. 


KuK  «.  CoMKWBZoar  «t  ol. 
(Sitprenw  Court  of  Mkhiaoin.  Nov.  IB,  IM.) 

VSAUDUUINT  COHTBTAHOSS— HUSBAITD  AKD  WlM. 

In  an  action  to  rabjeet  a  mortfiage  held  by 
C'i  wife  to  tbe  payment  of  a  ladsment  Btfalnst  C., 
there  waa  evidence  that  the  uuuf  on  whioh  It  waa 
sevured  bad  been  deeded  to  C,  though  he  and  his 
wife  claim  tbat  she  paid  the  parcbaae  money,  and 
that  the  deed  was  made  to  hun  by  mlitake.  Tbe 
buid  was  afterwards  sold,  and  tne  mortgage  la 
qnestion  taken  in  part  payment  la  C.*s  name,  but 
after  the  judgment  was  recovered  agiUust  him  the 
mortgage  was  changed,  and  bis  wife's  name  sub- 
stituteafor  Us.  Tbe  vendee  teeUfled  that  bis  ne- 
irotlatlons  for  the  purchase  of  the  land  were  with 
C.,  who  told  him  tnat  he  owned  it,  and  the  cash 
payment  was  made  to  btm.  His  wife  was  present 
when  the  papers  were  drawn  up,  and  executed  the 
deed,  but  made  no  objection  to  the  mortgage  being 
drawn  in  G.*s  name.  Tb»  evidenoe  of  C  and  his 
wife  was  oontradlotorr,  and  scarcely  credible. 
Held,  that  tbe  conveyaooB  of  the  mor^ge  from 
C.  to  bis  wife  was  ▼oluntary,  and  it  should  be  sub- 
jected to  the  payment  of  the  Judgment  against  C.* 

Appeal  from  circuit  court,  Xswaygo  oouof 
tyi  J.  U.  Palhbr,  Judge. 

Dumon  dt  Cogger,  for  appellant.  Fnd  A, 
Mann,  for  appellee. 

CnAHPLiH,  J.  Levi  Gonkwright  being  in- 
debted to  Addte  L.  Keani  upon  a  Jud^iment 
rendered  before  a  justice  of  the  pence  on  the 
16th  day  of  September.  1885.  for  9136.53,  and 
ttnding  no  gitoUs  or  chattels  to  s.itisfy  the 
same,  a  tninscrlpt  was  flied  with  the  county 
clerk  of  Newaygo  county  on  tbe  Slat  of  Jan- 
uary, 1888.  An  execution  was  Issued  re- 
turnable on  the  21st  of  February,  1888,  at 
which  time  It  was  returned  unsatisfied. 
CompltUnant  then  filed  a  Judgment  creditor's 
bill  to  reach  equitable  interests  and  things 
in  action,  and,  after  making  the  general 
charges  usual  In  such  bills,  on  belief  that 
since  the  existence  of  her  judgment  the  de- 
fendant therein  waa  tbe  owner  in  fee  of  a 
certain  80  acres  of  land,  describing  It.  of  the 
value  of  tLSUO.  and  that  on  the  17th  day  of 
March,  1887,  he  conveyed  the  same  by  war- 
ranty deed  to  John  Shaw,  who  as  part  pay- 
ment tiierefor  executed  a  mortgage  back  to 
said  Levi  Conkwright  for  the  sum  of  S67S. 


■As  to  what  wiU  uphold  a  oonveyanoe  from  a 
husband  to  Us  wife,  as  against  his  creditors,  see 
Payne  v.  Wilson,  (Iowa.)  41  N.  W.  Rep.  tf,  and 
note;  Woodruff  t.  Bowlea,  (N.  a)  10  &  &  Bopu 
— laadaots. 
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wltii  Intenet  at  6  per  cent.,  vayMB  as  folio wa : 
One  hundred  and  aeTenty-flve  dollars  and  In- 
tereet,  February  1,  1888.  and  the  balance  in 
annual  Inatallments  at  $100.  the  interest  to 
b^in  February  1*  1891.  That*  after  tbe  ex^ 
ecution  and  delivery  of  such  mortgage,  the 
said  Levi  Conkwrlgbt  and  Oallsta  Oonk- 
wright.  his  wife,  without  oonstderatlon  to 
support  tbe  same,  and  for  the  sole  purpose 
of  defrauding  the  creditors  of  said  Levi 
Conkwrigbt,  and  in  particular  said  complain- 
ant of  bis  judgment,  erased  the  name  of 
Levi  Cionkwright  in  said  mortgage,  and  iih 
serted  In  the  ^ace  thereof  the  name  of  Gar 
lista  Conkwrlght,  with  the  knowledge  and 
consent  of  said  John  Shaw.  The  only  con- 
troversy is  over  this  mortgage.  The  bill 
was  tf^n  as  confessed  by  Shaw.  It  called 
for  an  answer  under  oath,  and  Levi  and  Ga- 
lieta  Conkwright  filed  a  Joint  and  several  an- 
swer. Levi  answers  admitting  tbe  judg- 
ment and  the  indebtedness  to  Mrs.  Keam. 
but  denies  having  any  property,  equitable  in- 
terests, etc  They  jointly  answer  as  to  the 
mortage  in  controversy  as  follows:  "That 
on  or  about  the  Ist  (tf  May.  1881,  tbe  aaid 
Calista  Conkwrlgbt  was  possessed  of  the 
sum  of  two  hundred  dollars.  That  oii  or 
about  that  day  she  arranged  to  purobue  the 
piece  of  land  described  In  complainant's  bill 
of  complaint  at  the  price  or  sum  of  two  hun- 
dred and  forty  dollars, — fifty  dollars  down, 
and  the  balanoe  in  installments  of  fifty  dcd- 
lars  per  annum.  That  tbe  whole  sum  of 
two  hundred  and  forty  dollars  was  paid  by 
the  said  Calista  Conkwright  out  of  moneys 
belonging  to  her  and  earned  by  her.  That 
the  conveyance  was  by  mistake  drawn  to  run 
to  Levi  Conltwright  instead  of  to  Calista 
Conkwright.  That  the  deed  of  conveyance 
was  always  In  her  possession,  who  thought 
that  was  sufficient  security  for  her,  and  was 
never  in  tbe  possession  or  control  of  Levi 
.  Conkwright.  That  in  the  banning  of  the 
month  of  March.  1887.  the  said  Calista 
Conkwright  agreed  to  sell  the  land  to  John 
Shaw,  and  tlieri  told  him  that,  allliough  the 
same  stood  in  ttie  name  of  the  said  Levi 
Conkwright,  it  belonged  to  said  Calista  Conk- 
wright. That  on  the  17th  day  of  March. 
1887.  the  defMidant  Levi,  at  tbe  request  ot 
said  Calista.  executed  a  deed  of  conveyance 
of  the  said  land  to  thesaid  John  Shaw.  That 
on  the  same  day  a  mortgage  of  the  said  land 
was  executed  by  the  said  John  Shnw  in  favor 
of  the  said  Levi  Conkwright  That  this 
mortgage  was  given  in  favor  of  thesaid  Levi 
Conkwrigbt  by  a  mistake,  as  it  was  under- 
stood by  the  said  John  Shaw  and  Calista 
Conkwright  that  the  same  should  be  given  in 
ia,voT  of  Calista  Conkwright.  That  tbe  mis- 
take was  made  by  James  Barton,  of  the 
township  of  Big  Prairie,  county  of  Neway- 

fo.  who  drew  the  deeds,  and  took  tbe  ac- 
nowledgment  of  the  mortgage  and  convey- 
ance. That  on  the  18th  day  of  March.  1887, 
the  said  Calista  Conkwright,  having  found 
that  a  mistake  bad  been  made  by  the  said 
James  Barton,  went  with  the  said  Levi  Conk- 


wright to  tbe  said  James  Barton,  and  Informed 
him  of  tin  mistato  he  had  mada  That  the 
said  James  Barton  tidd  the  said  Calista  Conk- 
wright that  ha  would  not  alter  the  mortage, 
but  that  if  she  went  and  saw  John  Sbaw  she 
could  alter  it  in  his  presenesand  with  his 
consent.  That  Uie  said  Levi  Conkwright 
and  Calista  Conkwright  saw  the  aaid  John 
Sbaw,  and  with  his  aasistuiee,  and  by  his 
consent,  substituted  the  name  of  Crista 
Conitwright.  That  this  alteration  was  not 
done  for  the  paipose  of  defeaHi^  the  claima 
of  any  creditor  or  tbe  said  Levi  Conkwright; 
and  particularly  It  was  not  done  tm  the  par^ 
pose  of  delaying,  defeating,  or  denuding 
the  complainant  herein,  as  the  said  Calista 
Conkwright  did  not  know  that  a  Judgment 
had  been  obtained  by  tiie  said  Addie  L. 
Keam  againrt  the  said  Levi  Conkwright 
That  the  wlwle  of  the  money  paid  ftnr  the 
purchase  ot  the  land  belonged  to  tbe  said 
Calista  Conkwright,  and  that  tbe  taxes  on 
the  said  land  were  always  paid  by  the  said 
Calista  Conkwright. "  Thlsanswer  wasflled 
under  oi^h.  and  replication  was  thereto  made 
and  proofb  taken.  Upon  bearing,  tbe  court 
below  decreed  in  tevor  ot  complainant,  and 
tbe  defendant  Calista  Conkwright  alone  up- 
pealed. 

To  sabstantiate  the  charges  made  In  her 
bill,  the  complatnant  introduced  a  deed  in  ev- 
idence bearing  date  tbe  15th  day  of  May, 
1885.  wherein  the  Vest  Michigan  Lumber 
Company  conveyed  the  luramises  in  question 
to  Levi  Conkwright  for  the  oonskleration  of 
•240.  This  deed  was  acknowledged  on  the 
29th  day  of  Hay.  1885,  and  recorded  on  tbe 
18th  day  of  November.  1885.  She  also  intro- 
duced in  evidence  a  warranty  deed  bearing 
data  the  17th  day  of  March,  1887,  from  Levi 
C<mkwr1ght  and  Calista.  his  wife,  to  John 
Shaw,  tor  the  consideration  of  •1,000.  This 
was  recorded  on  March  18, 1888.  She  fur- 
ther proved  by  John  Shaw  that  Conkwright 
told  him  that  he  owned  the  80  acres,  and 
wanted  to  sell  it  to  him,  and  that  he  after- 
wards purchased  it  of  Levi  Conkwright  for 
•1.000.  That  he  paid  blm  925  cash,  as- 
sumed a  mortgage  already 4ipon  the  premisea 
for  4800,  and  secured  the  balance  of  the  puiw 
chase  money  by  a  mortg^e  upon  the  land 
purchased  for  •675.  running  to  Levi  Conk- 
wright. That  Calista  Conkwright  never 
had  any  talk  with  him  in  regard  to  tbe  sale 
of  the  place,  and  never  claimed  to  own  it.  or 
any  Interest  in  it.  That  the  deed  and  mort- 
gage were  drawn  by  Judge  Barton,  at  bis 
house.  That  Calista  was  there,  and  executed 
the  deed,  and  she  made  no  request  that  the 
mortgage  should  be  made  to  her.  uid  said 
nothing  about  the  land  belonging  to  her. 
That  about  a  week  or  10  days  after  the  mort- 
gage was  executed  Mr.  Conkwright  asked 
him  if  he  would  have  any  objection  to  filling 
the  mortgage  over  to  his  wife,  and  he  told 
him  he  had  not;  and  so  he  went  at  it.  and 
scratched  out  the  name  of  *'Levi,"  and  in- 
serted in  the  place  thereof  "Calista."  She 
was  present,  and  Shaw  has  no  knowledge  <tf 
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Mrs.  Conkwrfght  paying  Lev!  anything  for 
Inserting  Iter  name  in  the  mortgage.  "He 
said  he  wanted  to  cut  off  tils  heirs  und  as- 
signs, and  put  her  heirs  and  her  assigns  on. " 
The  mortgage  was  not  again  acknowledged 
after  the  alteration*  nor  is  there  any  testi- 
mony showing  that  it  was  after  such  altera- 
tion delivered  to  Calista  Oonkwnght  with  in* 
tent  to  operate  as  a  mortgage  to  her.  She 
testified  that  she  caused  it  to  be  recorded. 
It  appears  from  the  testimony  oi  Levi  Conk- 
wright  that  at  the  time  the  change  was  made 
in  the  Dame  of  the  mortgagee  he  knew  from 
what  outsiders  told  him  that  the  judgment 
had  been  rendered  against  him  by  the  jus- 
tice. Mrs.  Conkwright  testified  tbHt  she 
had  no  knowledge  of  the  judgment,  or  of  any 
indelitedness  of  tier  husband  to  iSn.  Eeam* 
There  is  no  testimony -in  the  case  showing 
that  Mr.  Conkwright  had  any  other  debts 
than  this  judgment,  nor  any  other  creditors 
than  Mrs.  Keam.  at  the  time  the  alteration 
was  made  In  the  mortgage,  nor.  Indeed,  at 
any  other  time. 

Upon  the  case  so  far  made  by  the  com- 
plainant. It  may  be  said  that  it  was  made  to 
appear  that,  at  the  time  of  the  sale  to  Shaw, 
Levi  Conkwright  was  the  owner  in  fee  of 
this  land,  worth  tl,000;  that  he  sold  and 
(wnreyed  the  same  to  Shaw,  and  received 
back,  as  a  part  of  the  consideration,  a  mort- 
gage for  9675;  that  be  was  indebted  to  com- 
plainant, and  caused  an  alteration  to  be  made 
in  the  mortgage  after  it  liad  become  effective 
by  delivery,  the  eftect  of  which  was,  if  valid 
in  the  manner  it  was  made,  to  place  the  ap- 
parent ownership  of  such  mortgage  In  his 
wife,  Calista  Conkwright,  as  fully  as  if  he 
had  assigned  it  to  her  in  the  ordinary  method ; 
that  such  assignment  was  voluntary,  and 
without  consideration.  Under  such  circum- 
stances, it  would  be  subject  to  Mrs.  Keam's 
equitable  remedies,  in  order  to  apply  it  in 
satisfaction  of  her  debt  against  Levi  Conk- 
wright. To  meet  this  case  made  by  com- 
plainant, the  defendants  In  their  answer  say 
that  Calista  bought  and  paM  for  the  land 
conveyed  by  the  West  Michigan  Lumber 
Company  to  Levi  Conkwright,  and  that  such 
deed  to  him  was  made  by  mistake  to  Levi, 
and  should  have  been  made  to  her;  that  she 
sold  it  as  her  own  land  to  Shaw,  whom  she 
informed  that  she  was  the  owner;  and  that 
it  was  understood  by  Shaw  and  herself  that 
the  mortgage  should  be  drawn  in  her  favor, 
but,  by  mistake  made  by  James  Barton,  it 
was  drawn  to  Levi,  and  the  alteration  was 
merely  to  correct  such  mistake.  If  this 
theory  and  statement  of  facts  is  true,  then  no 
fraud  was  or  could  have  been  perpetrated  to 
the  injury  of  Levi's  creditors,  and  no  con- 
sideration was  necessary  to  have  passed  at 
the  time  the  mistake  was  corrected. 

But  the  defendants  have  placed  witnesses 
upon  the  stand  whose  testimony  shows  con- 
clusively that  there  was  no  mistake  in  draft- 
ing the  papers  made  by  Barton,  and  Shaw  de- 
nies that  there  was  any  such  understanding. 
Calista  Conkwright  testified  in  ber  own  be- 


half, and  said  that  she  earned  the  money  that 
was  paid  for  the  land;  and  the  contract  was 
made  to  him  (Levi)  because  she  hated  to  go 
where  the  men  were  to  pay  for  it,  so  she 
thought  it  would  be  just  as  well  for  him  to 
do  It  for  her  as  for  her  to  go  and  do  it  her- 
self; that  she  earned  SlOO  of  Hays  by  cook- 
ing, that  went  to  pay  for  this  place  and  clear 
it.  The  defendants  also  introduced  as  a  wit- 
ness John  Bullraan,  who  testiSed  that  he  was 
present  when  the  bargain  was  made  for  the 
purchase  of  the  land  from  the  West  Michigan 
Lumber  Company  in  the  spring  of  IBHl;  that 
he  made  the  bargain  himself;  that  the  con- 
tract in  the  first  place  was  to  be  drawn 
to  him,  and  was  to  be  transferred  to  Levi 
Conkwright;  that  the  payment  was  made  by 
the  difference  in  a  yoke  of  cattle  belonging 
to  Calista  Conkwright.  and  the  deed,  when 
given,  was  to  run  to  CalLita  Conkwright, 
through  the  team  being  her  own;  that  Calista 
gave  as  her  reason  for  wanting  the  contract 
in  his  name  instead  of  hera,  and  it  was  that 
she  was  sick  during  the  time,  was  not  able 
to  go  down  there  herself,  and  left  it  for  wit- 
ness to  attend  to.  Her  counsel  asked  the 
witness  the  following  question,  to  which  he 
answered  '^Question,  What  I  meant  was 
the  reason  why  the  contract  should  run  to 
Levi,  and  not  to  her.  Arutoer  Yes,  sir;  It 
was  through  her  being  sick,  and  not  being 
able  to  go  down  there.  The  testimony  does 
not  accord  with  her  testimony  nor  her  an- 
swer, either  in  the  nfrnner  the  land  was  paid 
for,  or  the  reason  why  the  contract  was  made 
out  to  Levi  as  purchaser.  Mrs.  Conkwright 
also  testified  that  she  let  her  husband  have 
the  moufiy  she  had  earned  in  cooking  for  dif- 
ferent lumbermen,  from  time  to  time,  with- 
out taking  his  note,  and  also  9450  pension 
money  which  she  received  for  her  first  hus- 
band. It  appears  that  this  pension  money 
was  the  first  money  she  let  him  have,  about 
1880.  This  money  he  Invested  in  a  team  of 
horses.  It  also  appears  from  her  testimony 
that  he  bad  paid  her  money  from  time  to 
time  upon  tlyee  loans,  but  the  amount  nei- 
ther he  nor  she  Is  able  to  state.  He  never 
kept  any  account  of  the  money  borrowed  nor 
the  money  paid,  and  she  renders  no  account 
of  the  same.  Levi  Conkwright  also  testifies 
to  borrowing  money  from  time  to  time  from 
his  wife,  and  to  paying  her  back  at  different 
limes,  from  $5  to  850  at  a  time.  He  says 
that  he  and  his  wife  had  a  "reckoning  up" 
after  the  sale  to  Shaw,  and  before  the  papers 
were  drawn,  and  found  that  he  owed  her  a 
balance  of  91,200,  or  about  tliat.  and  he  was 
asked  by  his  counsel:  "Question,  How  did 
you  arrive  at  this  settlement?"  He  replied: 
"In  this  way:  She  was  talking  about  sell- 
ing, and  I  was  owing  her  more  than  ihe  place 
would  amount  to,  and  she  told  me  that  If  I 
would  have  the  mortgage  run  to  her  she 
would  cancel  our  debt.  That  would  be  giv- 
ing me  over  two  hundred  dollars,  and  I  dons 
it.  Later  on  he  testifies  that  they  "jumped 
accounts.  I  owed  her  at  that  time.  I  sup> 
pose,  91i200,  but  she  called  It  all  ■qnanL" 
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He  was  asked:  "Question.  On  this  settle- 
ment did  you  refer  to  any  metnorandutu  of 
account  between  yourself  and  wife?"  He 
replied:  "No,  sir.  Q,  Were  there  any  mem- 
oninduma  produced  on  that  settlement?**  He 
answered:  "I  hiid  none."  It  does  not  ap- 
pear that  either  had  any,  and  yet  tliey  set- 
tled an  account  that  had  been  running  over 
eight  years,  consisting  of  money  Iwrrowed 
In  small  amounts,  and  money  paid  from  time 
to  time,  by  "jumping  accounts,"  and  agree- 
ing upon  about  $1,200  as  the  amount  he 
owed  her.  She  Axes  the  amount  at  91,250. 
They  both  agree  that  he  was  to  pay  this  debt 
out  of  the  Sitle  of  the  land  to  Shaw.  And 
she  testifies  repeatedly  that  she  credited  Levi 
$675  on  what  he  owed  her,  and  that  she  re- 
ceived and  gave  him  credit  for  tlie  $25  paid 
down,  and  that  the  $300,being  the  first  mort- 
gage, was  money  which  they  had  borrowed 
to  enable  George  Conkwright  to  purdiase  a 
piece  of  land,  and  he  was  to  pay  her  that 
sum. 

The  defense  in  this  c»se  will  not  t»ear  In- 
vestigation. If  it  be  true  tliat  Mrs.  Conk- 
wriglit  bought  and  paid  the  West  Michigan 
Lumber  Company  for  this  land,  it  was,  on 
the  theory  of  the  answer,  hers,  and  the  con- 
sideration received  or  agreed  to  be  paid  for  It 
on  the  sale  to  Shaw  was  hers.  Why,  then, 
,  should  she,  on  receiving  payment  from  Shaw 
on  a  sale  of  her  own  property,  credit  it  on  a 
debt  duo  to  her  from  ^gr  liusband?  U  the 
transHCtion  was  a  real^one.  It  was  a  very 
easy  way  for  Levi  to  pay  an  indebtedness  to 
his  wife  with  her  own  property.  Had  the 
claim  been  that  he  pUrehued  the  land  from 
the  West  Michigan  Lumber  Compiiny,  and 
paid  for  it  with  money  which  he  had  bor- 
rowed of  his  wife  or  otherwise,  and  U^k  this 
method  of  paying  her.  it  would  have  been 
more  plausible.  But  such  is  not  the  defense 
set  up.  I  am  satisBed  from  the  testimony 
Uiat  the  land  was  purchased  of  the  West 
Mich^n  Lumber  Company  by  Levi  Conk- 
wright; that  It  was  conveyed  to  him  in  par- 
suance  of  such  purchase;  that  ab  was  the  real 
owner  of  it*  and  sold  It  to  Shaw,  and  received 
the  mortgage  back  in  accordance  witli  the 
understanding  of  the  parties  at  the  tlnre; 
that  such  mortgage  was  his  In  fact,  and 
through  no  mistake;  that  Levi  did  not  owe 
bis  wife  $1,200  or  any  other  considerablesura; 
and  I  am  not  satisQed  that  he  owed  her  any- 
thing at  tlie  time  of  the  alteration,  which  ap* 
pears  to  me  to  have  been  an  after-thought.  I 
also  am  of  the  opinion  that  the  conveyance 
of  the  mortgage  from  Levi  to  bis  wife  whs 
voluntary,  and  that  it  must  be  subjected  to 
tlie  payment  of  complafnant^a  Judgment. 
The  decree  will  be  affirmed,  with  costs.  The 
other  justices  concurred. 

He^flbhan  t>.  Otseqo  Watei^Powsb  Co. 
(Supreme  Court  cf  MicMgan.   Nov.  IB,  1889.) 
Dbst — ^Dbbcbtftioit. 
Where  a  survey  Is  referred  to  In  a  deed  for . 
grsater  oertalnty,  it  legally  forms  s  part  of  it,  and 
Eoth  should  tM  oouBtroed  togstber. 


Appeal  from  circuit  coart.  AH^an  coun- 
ty; Abnou),  Judge. 

Howard  di  Root  and  Wm.  B.  WUliamM.  for 
appellant.  /.  Y  Roger*  and  FhOttp  Padg- 
hanit  for  appellee. 

Campbell.  X.  Flalntlfl  sued  def^dant 
for  overflowing  his  land.  It  appeared  that 
in  1866,  in  consequence  of  a  dispute  concern- 
ing flowage,  an  arbitration  was  had  which 
resulted  in  an  agreement  whereby,  in  con- 
sideration of  $75,  a  99-years  privilege  was 
granted  defendant  to  raise  the  water,  accord- 
ing to  the  following  terms:  "The  arbitra- 
tors have  caused  a  survey  to  be  made,  and 
marks  to  be  made  by  the  county  surveyor, 
which  said  marks  are  to  designate  the  height 
to  which  the  said  water-power  company,  or 
their  successors  and  representatives,  are  to 
raise  the  dam  across  the  Kalama»>o  river, 
and  which  marks  are  as  follows:  The  first 
mark  is  at  a  point  30  11-16  inches  above  the 
height  of  the  dam,  and  on  the  south  side  of 
the  buttonwood  tree  6  Inches  in  diameter, 
seventeen  rods  and  twelve  links  south,  and 
fourteen  llnlis  west.  ■  of  the  ^  post  on  tin 
north  line  of  section  2S,  In  said  township  and 
range.  The  second  mark.  26^  Inches  above 
the  dam,  on  a  button  stub  5  inches  in  diame- 
ter, south.  28  decrees  west,  from  the  first 
mark,  and  between  the  river  and  race.  The 
third  mark  is  on  a  level  with  the  top  of  tlie 
dam  or  slash-boarda,  on  an  elm  tm  about  12 
inches  in  diameter,  and  stands  south,  50  de- 
grees 10  inches  west,  from  the  first  mark, 
and  between  the  race  and  river,— all  as  made 
and  designated  by  Ira  Chichester,  countysui^ 
ve3ror,  September  8,  1886;  and  for  a  more 
particular  description  thereof  reference  Is 
had  to  said  record  by  said  surveyor  in  his  of- 
fice, and  in  the  register's  office  of  the  county. " 
The  bnttonwood  tree  Is  the  only  land-mark 
left.  Tiie  only  contention  of  any  conse- 
quence is  wliether  the  mark  on  that  tree  is 
the  mark  of  the  water-level  agreed  upon, 
or  80  11-16  inches  above  it.  D^endants 
claim  the  deed  cannot  be  explained  a/funde. 
and  that  the  true  mark  is  at  the  stipulated 
water-level,  and  not  above  It.  The  Chiches- 
ter survey  is  lost,  but  secondary  evidence 
was  let  in,  wlilch  seems  to  us  to  comply  with 
all  the  legal  rules  for  its  admission.  That 
survey  very  distinctly  indicates,  and  the  find- 
ing establishes,  that  the  witness  marks  on  the 
buttonwood  tree  and  stomp  were  meant  to  be 
above  the  water-line  to  the  extent  named, 
and  the  tim-tree  murk  to  be  on  a  level  with 
it.  As  this  survey  is  referred  to  in  the  deed 
for  greater  certainty,  it  legally  formed  a  part 
of  iC  snd  both  should  be  construed  together. 
But  we  see  no  ambiguity  In  the  deed.  No 
two  of  the  tree  marks  are  on  the  same  level. 
If  the  bnttonwood-tree  mark  should  govern, 
the  water  would  cover  the  stump  mark,  and 
rise  two  feet  and  a  half  above  the  elm  mark. 
And  if  the  buttonwood-tree  mark  should 
stand  as  the  level,.  It  would  be  surrounded 
by  water  up  to  that  height,  and  not  visible 
unless  at  lower  w^ter.  It  is  oertsin  that 
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vnter  could  oot  at  the  same  time  be  at  two 
different  leTeta  on  the  different  aides  of  the 
Btrf>ain,  and  no  one  would  place  land-marks 
where  thej  could  be  of  no  possible  prnctlcal 
use.  The  deed  could  not  be  mnde  worse  by 
the  Introduction  of  testimony  conforming  to 
it,  and  defendants,  even  if  the  secondary  evi- 
dence was  incomplete,  could  not  complain  of 
an  immaterial  error.  The  judgment  helo^ 
eonforraeti  to  the  agreement,  and  must  be  af- 
firmed, with  oostB. 

Long,  J.,  did  not  sit.  Tbe  other  justices 
eonourred. 


TnoBF  V.  Deukg. 
{Supreme  Court  of  MliMgan.  Not.  18,  1888.) 

JUBT— FnniPTORT  CHAZJAXaH. 

A  peremptory  chaUenga  cannot  be  allowed 
after  the  jury  U  sworn. 

Error  to  oirouit  conrt,  Lenawee  coaoty; 
Lank,  Judge. 

Waterman  A  Weaterman,  for  appellant. 
Uillardt  Wood  A  Bird,  for  appellee. 

Cahpbrli..  J.  Snlt  was  brought  on  a  note 
for  924.60,  dated  April  18th,  and  payable  in 
four  inontlia.  The  defense  relied  on  was 
tliat  tills  note  was  given  to  renew  a  former 
one,  which  was  itself  in  renewal  of  a  still 
eartfer  one,  and  that  all  of  the  real  principal 
borroweil,  with  full  lestal  interest,  had  been 
paid,  BO  that  the  claim  was  merely  for  usuri- 
ous interest  Tbe  jury  sustained  this  de- 
fense. On  the  trial,  and  after  the  jury  had 
been  sworn,  but  before  proofs  introduced, 
plaintiff  asked  leave  to  challenge  a  juror  per- 
emptorily, which  was  refused.  Ko  authority 
has  I>epn  shown  to  us  for  allowing  a  peremp- 
tory clmllenge  after  the  jury  is  sworn,  and 
there  was  no  error  In  so  holding.  There  was 
8  conflict  of  tesLlmciny  on  tlie  facts.  It  was 
substantially  agreed  that  the  issue  depended 
on  whethfr  the  second  note  had  any  consid- 
eration. Defendant's  testimony,  which  tbe 
jury  believed,  showed  that  the  first  note  was 
overpaid,  so  far  as  lawfully  collet  tible,  and 
that  there  was  no  new  consideration  for  llie 
second,  which  w:is  obtained  by  pressure,  un- 
der thre<its  of  foreclosing  a  chntlel  mortgage. 
The  jury  had  the  law  fairly  before  them,  and 
there  is  no  reason  to  disturb  their  verdict. 
The  Judgment  must  be  affirmed,  with  costs. 
The  other  justices  concurred. 


BiFLET  V.  Oasb. 
{Supreme  Court  of  Michigan.   Nov.  15, 1888.) 
Deceit. 

One  who  purchases,  through  a  broker,  a 
bond,  honestly  relying  on  the  seller's  represotita' 
Uon  that  it  Is  of  a  oertain  known  kind,  (od  there 
is  nothing  In  its  general  looks  to  raise  suspicion, 
is  entitled  to  recover  the  amount  paid,  where  the 
bond  proves  to  be  of  another  and  worthless  Issue. 

Error  to  circuit  court,  W^yne  county; 
0AUTNBB,  Judge. 

Barhour  Reafordt  for  appelUuit.  Al- 
Awt  BueaeU,  for  appoUee. 


Camfbgxt.,  J.  Plaintiff  sued  defendant 
for  money  had  and  received.  The  bill  of  par- 
ticulars based  tlie  demand  on  a  fraudulent 
sale  of  a  worthless  bond  of  the  Michigan  Air- 
Line  Railroad  Company,  upon  the  represen- 
tation that  it  was  a  bond  of  the  Michigan 
Central  liailroad  Company.  The  court  be> 
low,  without  assigning  any  reason,  took  the 
case  from  the  jury.  The  only  question  is 
whether  the  plaintiff  showed  anythlni;  to  go 
to  the  jnry.  As  this  la  not  an  action  fur 
damages  for  fraud,  but  is  to  recover  the  whole 
con-tidemtion,  as  obtained  from  plaintiff  for 
an  absolutely  worthless  bond,  we  see  no  rea- 
son why  tbe  declaration  is  not  good.  If  any 
such  case  was  made  aa  is  reli^  on.  The 
plaintiff's  showing,  for  this  purpose,  must 
govern,  whether  contradicted  or  not.  That 
was  to  this  effect*  November  15,  1887,  de- 
fendant wrote,  requesting  one  J.  W.  liene- 
wick,  of  New  York',  to  take  a  bond  of  tLOOO 
left  wtfh  him,  and  out  off  and  return  the  past 
due  coupons.  He  was  then  to  leave  It  with 
A.  S.  Flandraw  &  Co..  who  had  a  small  debt 
against  defendant,  in  order  that  they  might 
sell  It.  Some  reaaons  were  given  why  de- 
fendant wanted  to  sell  it.  He  stated  he  had 
nine  more  and  thought  they  could  be  sold, 
and  asked  Beiiewick  simply  to  say  the  bond 
had  hwn  left  with  him  for  safe-keeplni^. 
Renewick  had  held  It  since  December,  1885. 
The  bond  belonged  to  a  series  issued  by  the 
Michigan  Air-Line  Company,  confined  to  a 
short  section,  of  35  miles,  between  Bidgeway 
and  tbe  Detroit  &  Milwaukee  Railroad.  It 
was  issued  in  1870.  and  the  mortgage  had 
been  foreclosed,  and  Uie  bonds  had  no  value, 
or  legal  ^cacy.  Flandraw  &  Co.  was  a 
firm  name  of  Keyes  A  Wilson.  The  bond 
was  handed  to  Keyes  A  Wilson.  Defendant 
wrote  to  them  on  tbe  day  he  wrote  Benewlck, 
telling  them  be  had  requested  Renewick  to 
hand  them  "aM.  a  R.  B.  bond  for  tLOOO." 
and  saying,  "  if  yon  can  sell  the  same,  please 
to  do  so."  This  abbreviation,  "M.  0.  B. 
R..*'  is  the  recognized  name  o{  the  Michigan 
Central  Ballroad.  That  road  had  become 
liable  on  a  eerlee  of  bonds  known  as  "Air- 
IJne"  bmidB,  which  were  at  a  premium  In 
tbe  market,  and  the  bond  In  question  bore  a 
general  resemblance  to  theMichlgan  Central 
bond.  The  absence  of  past-due  coupons  was 
some  indlontion  that  It  was  nut  in  default. 
In  the  letter  to  Flandraw  &  Co.,  defendant 
made  the  same  statement  as  to  Renewick  tliat 
he  had  been  buying  a  house  and  lot,  and  was 
a  little  hard  up.  Ee^yes  &  WUson  (or  Flan- 
draw 4b  Ca)  put  tbe  bond  fn  the  liands  of  a 
broker,  showing  him  defendant's  letter. 
Tliere  was  a  fow  days*  delay  In  finding  a 
purchaser*  and  on  November  22d,  Keyra  & 
Wilson  wrote  to  defendant  that  the  bond  did 
not  seem  to  be  much  known  In  New  York, 
but  that  they  had  found  a  market  for  it,  and 
could  only  get  ^  per  cent,  premium,  be* 
cause  It  had  but  two  years  to  run.  Defend- 
ant telegraphed  to  "close  the  bargain,  and 
send  balance."  It  was  sold  to  plaintiff,  and 
prooeeda  accounted  fw.  In  .answer  to  do- 
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fendant'a  inquiry  If  more  coitld  be  sold,  he 
waa  nnswered  in  the  negative,  and  advised 
to  consult  his  banker,  in  Detroit.  Flainti£F 
bought  it  on  the  representation  of  the  broker 
that  it  was  a  Michigan  Central  Air-Line 
bond.  The  testimony  was  legally  sufficient 
to  show  that  the  broker  represented  defend- 
ant, and  was  informed  that  the  bond  was  a 
Michigan  Central  security.  It  was  a  long 
instrument,  which,  if  read  through  carefully, 
would  have  shown  what  It  was  issued  for, 
and  that  it  was  on  another  road.  After  the 
fraud  was  disoovered,  Tarious  efforts  were 
made  by  Keyes  ft  Wilson,  and  by  plaintiff, 
to  make  defendant  refnnd,  but  he  would  not 
do  BO.  Defendant  intnxluoed  some  testimo- 
ny undertaking  to  explain  bow  he  got  the 
bond,  and  how  be  got  some  others.  We  need 
not  comment  on  it,  as  it  might  not  hsTO  im> 
predsed  the  juryaa  he  desired,  and  it  was  not 
for  the  court  to  accept,  as  we  can  hardly  as- 
sume it  wiis  given  any  particular  fonq  in  the 
decision,  which  rested  either  on  the  form  ot 
the  pleading  or  on  the  absence  of  actionable 
fraud.  Unless  plaintiff  is  barred  from  re- 
covery because  he  did  not  read  the  bond,  his 
testimony  makes  out  a  clear  case.  It  is  not 
eustoma^  in  such  transactions  for  dealers 
or  purchasers  to  spell  through  every  security 
offered  for  sale.  If  a  bond  is  represented  as 
belonging  to  a  certain  known  kind,  and  has 
nottiing  in  its  general  looks  to  raiae  suapi- 
cton,  and  If  it  ta  purchased  honestly  on  such 
a  recommendation,  it  Is  a  fraud  to  so  trans- 
fer it.  There  are  many  broken  or  worthless 
bills  circulated  which  no  one  ever  supposed 
to  be  any  less  frandnlent  because  genuine. 
Very  few  connterteits  would  bear  close  in- 
spection. They  >re  circulated  on  their  gen- 
ial good  looks,  and  It  is  In  that  way  the 
fraud  is  done.  If  ddSsndant  actually  cheated 
plidntlff  out  of  good  money  for  a  woithleos 
bond,  under  clroumstancee  which  decdved, 
and  were  naturally  caleuhtted  or  Intended  to 
deceive,  there  is  noreHSon  why  he  should  not 
be  compelled  to  r^nnd.  We  think  the  pfadn- 
tiff  made  out  a  caae  for  recovery,  and  fkad  a 
right  to  go  to  the  jury.  Whether  defend- 
ant'a  case  was  likely  to  hti-p  him,  or  what 
view  might  be  taken  of  the  testimony  on 
either  side,  the  jury,  under  proper  instruo- 
tions,  will  have  to  determine.  The  Judg- 
ment must  be  reversed,  with  coats,  and  a 
new  trial  granted.  The  otlier  JusUees  con- 
eurred. 


Skbbrt  «.  GiTT  OF  Alpena. 
(Suprsme  Court  of  JIfUMgan.  Nov.  IS,  189B.) 
UninoiFiXi  CoBPORiTiovs— DirEcnvB  Strsktb. 

1.  Laws  Mfch.  1887,  p.  845,  regutring  cities  to 
keep  BtreetB  reasonably  safe  and  ut  for  travel,  ap- 
plios  to  a  defect  in  construotion  as  well  as  to  neg- 
lect to  rei>air;  and  the  safety  required  extends  to 
travel  by  night  as  well  as  by  day. 

3.  Id  an  aotloa  for  personal  iajuriec  caused  by 
an  sieged  defect  In  a  street,  it  appeared  that  on  a 
dark  and  stormy  nXght  the  vehicle  in  which  plain- 
tiff was  riding  collided  with  k  stump,  and  plaintiff 
Waa  thrown  on  the  ground,  reoeiving  the  Injuries 
OfMnplaH"^  of.  The  aoiddeat  oooorred  on  one  of 


the  prindpal  thoroughfares  tft  detendaiit  oltj,  and 
the  stump,  which  waa  a  large  one,  had  been  left 
standing  since  the  oonstructlon  of  ^e  road,  a  peri- 
od of  about  10  years.  Held,  that  a  verdict  in  plain- 
tiff^s  favor  would  not  be  disturbed,  though  the  ev- 
idence waa  oonflloting  as  to  the  parUcnlar  locaUoa 
of  the  stump  and  its  prozimi^  to  the  traveled 
road-way. 

Appeal  from  dreuit  court,  Alpena  counter; 

BOBXRT  J.  ESLLET,  Jodge. 

bttll  A  Bafoe^  for  appellee. 

Shekwood,  G.  J.  The  plaintiff  in  this 
case  brought  her  suit  against  the  city  of  Al- 
pena to  recover  for  an  injury  received  by  be- 
ing thrown  from  a  wagon  which  collided 
with  a  stump  standing  so  near  the  traveled 
part  of  Ghlsholm  street  in  said  city  as  to  make 
traveling  by  it  In  the  night-time  dangerous, 
and  which  street  it  was  the  duty  of  the  city 
to  keep  and  mHintain  In  a  reasonably  safe 
condition  for  traveling  with  vehicles  at  that 
time.  She  claims  the  city  negligently  failed 
to  discharge  such  duty,  and  by  reason  thereof 
she  was  injured,  and  without  any  fault  on 
her  part.  On  the  trial  in  the  circuit  Uie 
plaintiff  recovered  a  verdict  of  $600.  Ttie 
city  brings  error. 

The  record,  as  presented,  shows  that  Chis- 
holm  street  is  one  of  the  largely  traveled 
thoroughfares  in  the  city;  that  the  plaintiff, 
on  the  25th  day  of  November,  1887,  and  about 
10  o'clock  in  the  evening,  was  passing  over 
said  street  with  a  horse  and  buggy  driven  by 
a  Mr.  Wentworth.  The  night  waa  dark  and 
stormy;  and,  when  they  came  to  the  place 
where  the  stump  stood,  it  whs  struck  by  the 
carriage  with  such  force  as  to  throw  both 
plaintiff  and  Mr.  Wentworth  out  upon  the 
ground,  she  striking  upon  her  head  and 
shoulders,  in  such  manner  as  to  cause  serious 
injury  to  her  shoulder  and  arm,  and  from 
which  she  has  not  yet  been  able  to  recover. 
It  is  for  this  injury  to  her  person  that  she 
now  brings  her  action.  The  stump  was  a 
Urge  one,  about  4  feet  high  and  2  to  8  feet 
through,  and  had  stood  wliere  it  did  for  more 
than  10  yeara  immediately  preceding  theao- 
cident;  and  theprlndpal  question  in  thecase 
was  whether  it  stood  so  near  the  road  in  the 
highway  as  to  make  it  dangerous  to  travel  In 
the  night-time,  when  it  was  dark.  It  is  con- 
tended by  defendant's  counsel  that  the  stump 
was  not  such  a  defect  as  is  contemplated  lag 
ourstatnte*  in  requiring  clUes  to  keep  streets 
in  a  reasonably  safe  condition  fortravd;  that 
the  existence  of  the  stump  In  the  highway 
wbere  It  stood.  If  a  defect  or  obstruction  at 
all,  was  one  pertaining  to  the  constrdctlon  of 
the  road,  which  was  not  covered  by  the  stat- 
ute. In  this  position,  I  ttilnk,  counsel  fw 
the  defendant  are  Incorrect.  The  statute  iqn 
plies  to  defects  in  constniction  as  well  as  to 
neglect  to  repair  when  the  road  Is  unsafe; 
and  such  has  been  the  previous  ruling  of  tlils 
court,  (Carver  v.  Fhink-Boad  Go.,  61  Mich. 
585,  28  N.  W.  Bep.  721.)  and  that  the  safe^ 
required  bythestatule  is  secured  to travders 
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aa  wen  by  night  as  by  day,  and  the  dangers 
surrounding  the  traveler  In  the  darkness  of 
night  are  conditions  that  should  be  taken  in- 
to considenition  by  the  anthorities  whose  dn- 
ty  it  Is  to  construct  and  keep  In  repuir  the 
road-way.  It  is  the  road-way  that  the  statute 
requires  to  be  kept  In  a  reasonably  safe  con- 
dition; and  whether  such  way  requires  the 
use  of  the  entire  width  of  the  street  roast  de- 
pend entirely  upon  the  necessities  of  travel 
in  any  gi%'en  case,  and  of  this  the  authorities 
of  a  township  or  a  city  must  take  notice,  at 
their  peril. 

There  was  some  consfderableconflict  in  the 
testimony  of  the  witnesses  as  to  the  particu- 
lar location  of  the  stump,  and  the  proximity 
to  the  road-way  thereof.  The  question  of  its 
location  and  that  of  the  way,  and  its  danger- 
ous condition,  were  submitted  to  the  jury, 
under  proper  instructions  from  the  court,  and 
the  jury  found  for  the  plaintiff;  and  I  And 
nothing  in  the  record  requiring  a  different 
conclusion,  and  the  judgment  should  be  af- 
firmed.  The  other  justices  concurred. 


Enobb  et  ol.  e.  Uacohb  Gibouit  Judoe. 

(Suprenw  Court  of  MU^igon.  Nor.  16, 1889.) 

Jmnon  or  thi  PiAos—JuBisDionoiT— Costs. 
1.  How.  St.  Mich,  tt  0814, 6815,  providing  that, 
where  the  dunages  do  not  ezoeed  $toa  "  JuaUoes  of 
the  peace  may  have  jurisdlctioii  to  actions  for  dam- 
mges  reiulUng  from  obstracUoiM  to  bigbways,  **  do 
Dot  confer  an  ntdnaiTa  Jnrisdlotlon  on  Jastloes  (rf 
thepesoe. 

5.  Under  How.  St.  Mloh.  1 8961,  providing  that 
a  successful  plalntlfl  Is  entitled  to  costs  when  the 
right  of  way  or  any  easeraent  lo  land  shall  have 
oome  in  gnesUwi  on  the  trial  of  a  oaoae,  where 
plalntUI  brings  an  action  la  theoiroaitoonrt  for 
personal  Injuries  caused  by  idling  ion  tn  a  high- 
way, as  constituted  by  user,  and  the  defease  is  a 
prescriptive  right  to  so  use  it,  a  judtrment  in  plaln- 
ulPafaTor,tlioagb  for  lass  than  tlOO^  entitles  Um 
toeosta. 

Petition  for  mandamug. 

Bdgar  Weeks,  {Sldredge  A  Spier,  of  coun- 
sel,) for  relators.  Lu/ns/erhauun  A  BnhPne, 
for  respondent. 

MoBSB,  J.  The  only  question  here  Is  one 
of  ooflta.  One  WUlIani  Watvln  sued  the  re- 
lators In  the  drcnit  cmirt  of  Macomb  county* 
declaring  In  trespass  on  the  case,  and  alleg- 
ing, in  substance,  that  he  was  injured  by  the 
negligence  of  the  relators  in  inuumbering  a 
certain  public  highway  with  saw-lt^,  bolts, 
staves,  and  other  materials,  into  and  against 
which  his  horse  ran,  throwing  blm  out  of  bis 
cart.  The  highway  was  described  as  the 
"town-line  road  between  the  townships  of 
Erin  and  Clinton,  In  said  county  of  Macomb, 
In  the  vicinity  of  the  village  of  Fraser»  in 
said  township  of  Brin.**  And  it  was  allied 
ttiat  these  incumtnrances  encnmched  upon  the 
highway,  and  wm  wrongfully  placed  there- 
in by  the  relators,  the  defendants  in  said  suit. 
The  defendants  pleaded  the  general  issue.  In 
hit  return  to  the  order  to  show  cause  the  cir- 
cuit judge  says  tlwt  the  highway  was  sought 
to  be  established  by  tbe  plaintiff  by  testimony 
tending  to  show  that  at  the  point  wliere  the 


logs  were  piled  there  was  a  highway  by  user 
and  common  reputation,  and  the  defendants 
in  rebuttal  thereof  introduced  evidence  tend- 
ing to  show  that  at  this  point  no  right  of  way 
or  easebient  existed  In  favor  of  the  plaintiff 
or  the  public,  but  that  the  same  had  been  used 
by  the  defendants  and  their  grantors  for  over 
20  years  for  the  piling  of  logs.  It  Is  admitted 
that  tliere  was  no  dispute  upon  the  trial  as  to 
the  location  of  the  logs,  the  point  where  they 
were  piled  being  agreed  upon.  The  dispute 
was  whether  this  point  was  within  or  with- 
out the  highway.  The  jury  found  for  the 
plaintiff,  and  adjudged  his  damages  at  $35. 
Both  parties  claimed  costs.  The  circuit  judge 
gave  them  to  the  plaintiff.  We  are  asked  to 
compel  by  mandamfu  a  vacation  of  this  judg- 
ment as  to  costs,  and  to  issue  a  further  com- 
mand that  judgment  In  this  regard  be  entered 
in  favor  of  the  defendants. 

The  issue  of  the  writ  Is  claimed  for  the  rea- 
son that  the  verdict  of  the  jury  was  for  less 
than  SIOO.  It  is  contended  that  the  action 
was  clearly  within  the  exclusive  jurisdiction 
of  a  justice  of  the  peace,  under  sections  6814, 
6815,  How.  St.  Section  6814  provides  that 
justices  of  the  peace  shall  have  exclusive  ju- 
risdiction of  all  civil  cases  wherein  the  debt 
or  damages  do  not  exceed  $100,  except  as  pro- 
vided in  section  6815,  which  reads  as  follows: 
"6815.  No  justice  of  the  peace  shall  have  cog- 
nizance of  real  actions,  actions  for  a  disturb- 
ance of  a  right  of  way  or  other  easement, 
*  *  *  nor  where  the  title  to  real  estate 
shall  come  In  question,  except  as  hereinafter 
mentioned:  provided,  that  justices  of  the 
peace  may  have  jurisdiction  In  actions  for 
damages  resulting  from  obstructions  to  high- 
ways, subject  to  the  restrictions  prescribed 
in  section  one  of  this  chapter."  In  our  opin- 
ion this  proviso  In  section  081fi  confers,  at 
best,  only  a  concurrent  jurisdiction  with  tbe 
circuit  court  upon  justices  of  the  peace  in  ao- 
tions  for  damages,  resulting  from  obstruo- 
Uons  to  highways,  which  Jarlsdiotioa  suoh 
justices  may  take. 

Under  section  8964.  How.  St.,  the  phiintlff 
is  entitled  to  costs  when  the  title  to  lands  or 
right  of  way  or  to  any  easement  in  lands 
shall  have  been  put  In  Issoe  by  tbe  pleadings, 
or  shall  have  come  in  question  on  uie  trial  of 
tbe  cause.  U  is  clear  in  tbe  present  case  tbrt 
tbe  only  matter  In  toaue  by  the  proofe  was 
whether  or  not  the  particular  place  where  the 
logs  were  piled  was  in  tbe  pabllc  highway  as 
constituted  by  user,  and  this  was  determined, 
not  \(j  the  location  ctf  the  logs,  but  as  to 
where  the  highway  was  loaited  and  estab- 
lished. The  question  submitted  to  the  jury. 
In  effect,  was:  **X)id  tbe  highway,  as  used  and 
traveled  by  the  public  for  a  suffldent  num- 
ber of  years  to  constitute  the  land  thus  used 
a  highway  by  user,  take  In  tbe  spot  where 
these  logs  were  piled,  or  was  such  place  out- 
side the  limits  of  such  highway?**  This  ques- 
tion was  answered  by  the  Jury  tn  their  v«k 
diet.  They  found  the  logs  in  the  highway. 
The  writ  will  be  denied,  with  costs.  The 
other  justices  concurred. 
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Emuons  o.  Sowdbn  9t  eU. 
(Suvreme  Court  of  Jlflchfffan.   Not.  IS,  t889.) 

MoBTOAaas— FoREGLOBina— RaDWFTiov— 
Laches.  . 

1.  The  ftuit  that,  on  a  sale  under  foreclosure  b; 
Bdyertlsement,  an  attomey's  fee  of  fSS  aod  unpaid 
taxes  to  the  amouot  of  IST.Ol  were  included  in  the 
sum  for  which  the  land  was  sold,  there  being  no 
ohafRe  of  bad  faith,  does  not  avoid  the  sale,  and  Is 
an  Irregalarlty  of  which  a  person  who  has  been 
guilty  of  laches  tai  mor^ig  to  redeem  cannot  take 
advantage. 

a.  At  the  time  a  second  mortgage  was  exa- 
onted,  the  records  showed  that  the  land  bad  been 
sold  to  the  first  mortgagee  on  a  foreclosure  sale 
under  his  mortgage,  and  that  the  time  for  redemp- 
tion would  expire  In  six  months.  No  attempt  was 
made  to  redeem  from  the  mortg«ge  sale,  nor  were 
any  proceedings  instituted  to  attack  Ita  ralidity, 
until  14  years  thereafter,  when  the  second  mortga' 
gee  filed  her  bill  to  foreclose  her  mortgage,  and 
redeem  from  the  prior  mortgage  The  land  had  in 
the  mean  time  passed  to  a  boTui  jlde  purchaser, 
who  was  in  possession.  Seld,  that  the  laches  of 
the  second  mortgagee  In  falling  to  redeem  were 
not  excused  by  the  fact  ^hat  the  purchaser  from 
the  first  mortgagee  had  agreed  to  hold  the  title  in 
the  mortgagor's  Interest,  and  to  extend  the  time 
of  r^lemption  tor  six  months  b«yond  the  period 
fixed  by  law. 

Appeal  from  ofronit  conrt*  Wayne  county, 
in  chancery;  Qeobgb S.  HocncEBt  Judge. 

Bill  hy  &irah  T.  Emmons  against  (Jeorge 
Sowden  and  othem  to  foreclose  a  mortgage, 
and  redeem  from  ft  prior  mortgage  which  in- 
dudeil  a  part  of  the  lands  covered  bj  her 
moi-tgaKe.  From  a  decree  allowing  her  to 
redeem  defendant  Van  Zee  appeals. 

Yolney  H.  Lofkwoodt  for  appellant.  WUl- 
iamU,  H^eUf,  for  appellee. 

Morse,  J.  The  bill  in  this  case  is  filed  to 
foreclose  a  mortgage,  executed  May  10. 1871, 
by  the  defendHiita  Sowden,  husbund  and  wife, 
upon  certain  lands  in  Wayne  and  Kalamazoo 
counties,  for  the  sum  of  618,500,  and  to  re- 
deem a  prior  mortgage  on  the  Kalamazoo 
lands.  The  mortgage  was  given  to  G«orge 
M.  Pettee,  and,  on  the  day  it  was  executed, 
assigned  by  him  to  Halmer  H.  Emmons,  of 
Detroit,  who  in  his  will  bequeathed  the  same 
to  complainant.  When  this  mortgage  whs 
made  there  was  in  existence  upon  the  Kala- 
mazoo lands  a  prior  mortgage  for  $840,  given 
by  said  Qeorge  and  Ann  Sowden  to  one  Mar- 
tin Hydenburk,  d;ited  February  25,  1869. 
December  8.  1870,  tliis  mortgage  was  fore- 
closed by  advertisement,  and  tlie  premises 
bid  in  by  HydenburkforS794.49.  December 
9,  1871,  Hydenburk  quitclaimed  the  lands  to 
Isaac  A.  Brown.  Brown  quitclaimed  to 
John  Kendall.  December  6,  1872,  and  Ken- 
dall conveyed  the  lands  l>ack  to  Brown,  May 
27,  1884.  June  2.  1884,  Brown  and  wife 
conveyed  the  premises  by  warranty  deed  to 
the  defendant  Frederick  Van  Zee.  The 
Wayne  county  circuit  court,  In  chancery,  de- 
creed that  there  was  due  upon  complainant's 
mortgage.  May  14,  1889,  the  sum  of  $20,- 
192.^,  and  in  respect  to  the  Wayne  county 
lands  the  decree  was  in  the  uaual  form  of  a 
foreclosure  decree.  It  also  determined  that 
the  complainant  was  enUUed  to  moke  paiy- 


meat  of  the  prior  mortgt^  on  the  Kalama- 
zoo lands,  holding  the  foreclosure  of  the  same 
to  have  been  void.  The  amount  due  upon 
said  mortgage  was  found  to  be  $703.43,  with 
Intf'rest  at  7  per  cent,  from  December  8, 
1870.  It  was  decreed  that  if  this  amount 
was  paid  to  defendant  Van  Zee,  the  only  one 
defending,  within  60  days  after  June  4. 1889. 
the  foreclosure  proceedings  by  advertisement 
should  i)e  null  and  void,  but  otherwise  to 
stand  affirmed.  From  this  decree  Yan  Zee 
appeals. 

It  is  contended  that  the  foreclosure  by  ad- 
vertisement was  not  only  irregular  but  void, 
not  only  as  against  the  mortgagor.  Sowden, 
but  against  tlie  complainant,  who  had  a  right 
of  redemption  as  second  mortgagee,  because 
in  such  foreclosure  an  attorney  fee  of  $25 
and  unpaid  taxes  to  the  amount  of  $27.01 
were  included  in  the  sum  for  which  the 
premises  were  sold.  The  complainant's  hus- 
band became  the  owner  of  tlie  mortgage  be- 
ing foreclosed  in  this  suit  the  day  it  was 
made,  in  May.  1871.  At  that  time  the  rec- 
ords gave  to  him  full  information  of  the 
prior  mortgage,  and  that  the  promisee  had 
been  sold  and  bid  in  by  Hydenburk,  the  mort- 
gagee, and  that  the  time  of  redemption  would 
expire  December  9,  1871.  Fourteen  years 
elapsed  from  that  date  before  any  attempt 
was  made  to  redeem  from  this  mortgage  sale, 
or  any  proceedings  taken  to  attack  its  valid- 
ity. During  this  time  the  premises  have 
passed  through  three  other  persons  to  the  de- 
fendant Van  Zee,  who  has  tieen  in  possession 
ever  since  the  deed  from  Brown  to  him.  To 
excuse  tliis  long  neglect  and  laches  the  com- 
plainant claims  the  record  shows  that  Browa 
took  his  deed  from  Hydenburk  under  an  ar- 
rangement with  the  mortgHgor,  Si>wden,  by 
which  Brown  agreed  to  hold  the  title  in  Sow- 
den's  interest;  that  Brown  did  so,  and  sub- 
sequently conveyed  to  Kendall,  who  was  a 
brother-in-law  of  Sowden,  and  wlio  was  to 
carry  the  title  for  the  latter  until  he  was  able 
to  redeem,  and  thus  save  the  land;  that  un- 
til Brown  deeded  to  Van  Zee,  as  Kendall's 
conveyance  back  to  Brown  was  not  recorded 
until  Van  Zee  received  his  title,  no  equities 
grew  up  as  against  complainant,  the  title  fac- 
ing held  in  bowden's  interest;  and  that  but 
little  improvements  have  tteen  made  since 
Van  Zee  bought  it,  and  that  the  possession 
of  the  premises  has  been  worth  as  much  to 
Van  Zee  as  he  has  expended  on  them. 

We  do  not  think  the  record  bears  out  this 
claim.  Brown  testifies  that  he  purchased 
the  land  with  bis  own  money;  that  he  prom- 
ised Sowden  that  be  would  buy  It,  and  give 
him  six  months  in  which  to  redeem  it;  that 
at  the  time  he  sold  to  Kendall  be  did  not  sup- 
pose that  Sowden  had  any  interest  in  the 
land,  or  that  Kendall  was  buying  in  Sow- 
den's  interest.  When  be  bought  t)ack  of 
Kendall  he  paid  him  $1,450,  and  sold  to  Tan 
Zee  for  $l.ti50.  Sowden  did  notredeem,  and 
it  can  hardly  be  said  from  the  whole  record 
that  the  tlUe  was  ever  held  in  his  interest 
more  than  six  months.  But  If  it  were,  we 
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fftU  to  see  how  it  cftn  affect  the  laches ot  com- 
plHinnnt  as  against  Van  Zee.  who  Is  admit- 
ted to  be  a  good-faith  purchaser.  As  far  as 
the  mortgHgor  (Sowden)  is  concerned,  if  the 
arrangement  vith  Brown  was,  as  he  claims, 
that  Brown  shoiiM  pay  the  full  face  of  Hy- 
denburk's  bid  for  the  land,  and  the  nttomey 
fee  and  the  unpaid  taxes  were  included  in 
such  bid,  Sowden,  by  so  doing,  acqniesced  in 
the  payment  of  the  attorney  fee  and  tax<>8  to 
Hydenburk,  as  It  is  n<it  claimed  that  he  did 
not  know  they  were  included;  and  if  he  h  id 
carried  out  the  arrangement  with  Brown  by 
redeeming  the  premises,  the  complainant 
would  not  have  been  harmed  by  the  payment 
of  these  items.  When  Sowden  failed  to  re- 
deem, the  complainant  was  not  aalhorized  to 
lie  by  and  remain  silent  as  to  the  validity  of 
this  mortgage  sale,  and  then,  after  the  lapse 
of  all  these  years,  and  wben  the  rights  of  a 
third  person,  acknowledged  to  be  a  purchaaer 
In  good  faith,  have  tntei-vened,  come  Into  a 
court  of  equity  and  demand  a  right  to  redeem 
from  this  mortgage  sale,  beoanae  of  tiieoe 
two  items  Included  in  the  amount  renli/ed  by 
Hytlenburk  from  such  sale,  and  to  oust  such 
inn4)eent  parchaser  from  the  poaseBslon  of 
the  premises,  or  force  blm  to  redeem  from 
this  mortgage  of  long  standing,  the  principd 
of  which  has  nearly  donblpd. 

We  have  enjoined  foreduaare  sales  by  ad- 
Tertisement  upon  tender  of  the  amount  due, 
not  Including  any  attorney  fee;  but  we  have 
never  held  a  mortgage  foreclosure  void  be- 
cause at  the  insertion  of  the  attorney  fee  in 
tlie  sum  for  which  tlie  land  was  sold.  Nor 
Is  the  mortgage  sale  neeeasarily  invalid  on 
this  aoeount,  if  the  attorney  fee  was  phiimeil 
in  good  faith.  Bee  Millard  v.  Truax.  50 
Mich.  845.  15  N.  W.  Uep.  601.  An  oppor- 
tunity was  given  to  rede«n  in  that  case,  be- 
cause  the  fee  was  considered  excessive,  it  be- 
ing nearly  25  per  centam  of  the  amount  of 
the  iniurt^ge,  and  for  other  reasons  therein 
Btatedi  and  no  such  Uobes  existed  In  that 
case  as  is  shown  liere.  The  same  may  be 
said  of  the  unpaid  taxes  of  1869.  which  it  is 
claimed  were  included  In  the  sale.  The  tax 
was  due  and  unpaid.  Brown  redeemed  the 
premises  from  the  lien  of  these  taxes,  and 
thinks  it  was  deilucted  from  what  he  paid 
Hydenl)urk  for  the  land,  as  he  was  to  pay, 
ami  did  pay,  him  the  amount  of  money  and 
iotrrest  p»id  by  Ilydenbnrk  on  his  bid.  There 
is  no  shuwing  tlwi  the  taxes  were  not  a  valid 
lien  on  tite  land.  They  have  been  paid,  and 
not  by  the  complainant.  She  oannot  com- 
plain of  such  payment,  and  It  is  difficult  to 
perceive  how  she  has  tieen  harmed  by  their 
being  included  in  theamount  bid  oulhe  sale. 
There  can  be  upon  this  record  no  charge  of 
bad  faith  made  againat  Hydenburk  for  in- 
cluding either  of  the  items  in  the  amount 
claimed  to  be  due  on  his  mortgage.  It  was 
an  irregularity  which  certainly  did  not  void 
the  sale,  and  which  could  only  be  a  reason 
for  r<r(lemption  where  there  was  no  laches  in 
moving  for  such  redemption.   Here  ibsm 


has  been  gross  laches, — an  inexcusable  de- 
lay, which  must  be  held  to  defeat  complain- 
ant's right  to  redeem. 

The  decree  of  the  court  below  is  reversed 
and  set  aside  so  far  as  it  affects  or  concerns 
the  Kalamazoo  lands,  and  the  complainant's 
bill  must  be  dismissed  as  against  tlie  defend- 
ant Van  Zee.  with  costs  of  both  courts.  Ttie 
other  justices  concurred. 


OrLLETT  V.  GlLLBXT. 

{Supreme  Court  of  MicMgaru  Not  18;  1888.) 

MuiRIAOa~lfDLLITT— FraiH). 

Where  it  appears  that  oomplalDaDt,  a  man 
of  abont  75,  blind,  more  or  leu  deal,  and  otherwise 
broken,  who  had  jnst  received  a  liberal  pensioa, 
with  a  large  amount  of  arrears,  was  induced,  bj 
putting  him  under  tbe  Influence  of  liquors,  ana 

firobably  of  drugs,  to  marry  defendant,  a  woman 
ess  than  half  hU  age,  who  had  a  young  child,  and 
with  whom  he  was  very  allghUy  aoqnatnted,  and 
for  wbom  be  entertained  do  attachment,  a  decree 
annuUIng  the  marriage  is  pn^wr. 

Appeal  from  ctrcnlt  court,  Shiawassee 
county;  Wxlliak  Newton,  Judge. 

Bill  to  set  aside  b  marriage,  by  Jason  0. 
Gillett  against  Louisa  H.  Oillett.  A  decree 
was  entered  annulling  the  marriage,  on  tlie 
ground  that  It  was  brought  about  by  defend- 
ant's fraudutent  conduct  and  defendant  ap- 
peals. 

Cynta  S,  PerkitutknA  TaffffartADenison, 
for  apiwllant.  R.  E.  KeUey  and  Jamet  Jf. 
Goodellt  for  appellee. 

Gahpbbll,  J.  Tbe  bill  In  this  case  was 
Bled  to  set  aside  a  marriage  claimed  to  be 
voidable  for  fraud.  It  apprars  to  our  satla- 
faction,  as  it  did  to  the  eoart  below,  that 
complainant,  who  Is  a  man  of  about  75,  and 
who  had  lost  Mb  qye-sight,  and  was  more  or 
less  deaf,  and  otherwise  broken,  was  induced 
suddenly*  and  1^  putting  him  ander  the  in- 
fluence of  liquors,  and  probably  of  drugs,  to 
marry  d^ndant,  who  was  less  than  half  his 
age,  and  had  a  young  child,  and  for  whom 
he  bad  never  entertained  any  attachment, 
and  with  whom  he  was  very  slightly  ac- 
quainted. He  had  just  become  assured  that 
he  would  receive  a  liberal  pension,  and  810,- 
OUO  and  npwanis  of  arrears,  and  the  motive 
for  the  conspiracy  is  manifest.  He  was  not 
at  the  time  in  a  condition  to  act  with  any  ap- 
preciation of  his  surroundings,  and  the 
fraudulent  character  of  the  transaction  fs 
clearly  made  out.  While  there  has  been 
some  delay,  we  do  not  think  there  has  been 
any  intelligent  ratlQcatlon  of  the  marriage, 
and  no  equities  that  we  can  perceive  render 
it  inequitable  to  declare  the  marriage  null. 
We  shall  nut  dwell  upon  details,  which  are 
nut  valuable  for  record,  or  edifying  for  any 
purpose,  and  the  reasons  given  by  the  court 
below  seem  to  cover  the  ground.  It  Is 
enough  to  say  that  we  think  the  decree  was 
properly  granted.  It  lyiil  be  affirmed,  each 
party  paying  his  or  her  own  costs.  The 
other  justioes  ooscuzred. 
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Richardson  o.  Buhl  et  aZ. 
{SupretM  Court  of  Michigan.   Nov.  15,  1889.) 

OOKPOEAIIOltB— MONOPOLIEB — COKTBAOTB  — PUBIJO 

Polio  r. 

1.  AoorporatlOQknowaa8the**D]ainondMatcb 
Company"  was  organized  under  articles  of  Incor- 
poration  wblob  stated  that  its  bnslness  mtm  to  man- 
ufsoture,  bur,  sell,  and  deal  In  friction  matchea, 
and  all  artidea  entering  Into  the  oompoaltlon  and 
maonfaoture  tiiereof,  and  alao  in  maobinea  and 
macblnery,  whether  applicable  to  the  manufacture 
of  friction  matches,  or  to  other  purposes,  and  to 
purchase,  own,  and  sell  exdualTe  rights  under 
tetters  patent  relating  to  the  mmufacture  of  fric- 
tion matches,  and  to  machines  and  mactalnerr  ap- 
plicable thereto,  or  to  other  purposes,  and  to  auj, 
sell,  own,  and  deal  in  any  real  or  personal  property 
necessary  or  convenient  to  the  prosecution  of  said 
business.  It  appeared  that  the  object  of  the  cor- 
poration was  to  buy  ap  the  property  of  all  Indi- 
viduals or  corporations  engaged  in  the  manufact- 
ure of  friction  matches,  exacting  from  the  manu- 
facturer, in  every  case  of  such  transfer,  a  bond 
that  such  manufactarer  would  not  for  a  term  of 
years  engage  in,  or  aid  anyone  else  In,  the  mano- 
lacture  of  matctaes  In  any  place  where  snch  acUon 
might  conflict  with  the  interests,  or  dtmlnlab  the 
sales,  or  lessen  the  profits,  of  the  Diamond  Hatch 
Company.  Held,  that  snob  corporation  is  unlaw- 
ful, and  against  public  policy.  Its  object  being  to 
prevent  competition,  ana  control  the  price  of  an 
article  of  necessity.* 

S.  A  contract  whereby  defendants  agree  to  fur- 
nish oomplaioant  with  monev  and  credit  to  enable 
him  to  purchase  stock  in  suon  corporation  being  in 
fartberance  of  a  monopoly;  and  growing  out  of 
transactions  In  connection  therewith,  is  against 
public  policy,  and  the  court  will,  of  its  own  mo- 
tion, take  notice  of  its  illegality  when  called  upon 
to  adjust  the  rights  of  the  parties  under  it.' 

Appeal  from  clixiuit  court,  Wayne  county ; 
Gartner.  Judge. 

Bill  by  David  M.  Richardson  against  Chris- 
tian H.  Buhl  and  Russell  A.  Alger  to  recover 
certain  money  paid  to  defendants  under  a 
contract.  There  was  a  decree  for  plaintiff, 
and  defendants  appeal. 

Henry  A.  Harmon,  for  iq>pellants.  W,  M. 
LillibridgBt  for  appellee. 

Sherwood*  0.  J.  In  1879  the  Richardson 
Match  Company  was  located  at  Detroit.  It 
was  organized  under  the  laws  of  thin  state, 
uid  the  complainant  owned  or  contruUed  all 
of  its  stock.  Its  business  was  manufactur- 
ing matches,  bat  for  16  months  previous  to 
the  8d  day  of  July.  1879,  its  factory  liad  not 
been  in  (^eratlon.  The  capital  stock  of  the 
company  then  was  $75,000*  consisting  of 
S.000  shares  of  925  each.  On  the  represen- 
tations of  the  complainant  to  defendant  Buhl 
as  to  the  earning  capacity  of  the  match  fac- 
tory, the  defendants  became  security  for  com- 
plainnnt  on  his  bond  to  the  goTernment  for 
•80,000,  and  Indorsed  the  commercial  paper 
of  the  company  to  the  amount  of  about  VSO*- 
000.  To  secure  the  defendants  on  tliese  lia- 
bilities Mr.  Richardson  assigned  to  defendant 
Btihl  1,800  shares  of  the  stock  In  the  Rich- 
ardson Match  Company*  and  received  from 
lilm  therefor  the  following  receipt  and  agree- 
ment. "Received  of  Mr.  D.  M.  Richanlson 
one  thousand  eight  hundred  shares  of  the 


>  For  disouBBions  of  the  validity  of  contracts  tODd- 
Ing  to  form  monopolies,  and  in  restraint  of  trade, 
see  People  v.  Trust  Co.,  (111.)  22  N.  E.  Rep.  im,  and 
note;  Carroll  T.  Giles,  (B.  C.)  9  S.  E.  Rep.  422,  and 
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stock  of  the  lUchardson  Match  Company,  to 
be  held  by  me  for  three  years  from  July  1* 
1879,  as  trustee,  for  tlie  following  purposes: 
To  vote  the  same  at  all  stockholders'  meet- 
ings, both  regular  and  special;  to  receive  Ui« 
dividends  paid  thereon,  and  retain  the  same, 
except  one-sixth  portion  thereof,  which  I  am 
to  pay  to  D.  M.  Biohardson.  At  the  expira- 
tion of  said  tliree  years,  if  all  the  obligations 
which  I  or  R.  A.  Alger  have  assumed  for 
said  company  are  fully  paid  and  satisfied*  I 
am  to  transfer  said  stock  to  said  D.  M.  Rich- 
ardson. [Signed]  0.  H.  Buhu  Detroit, 
July  3d,  1879."  The  1.800  shares  of  stork 
thus  assigned  to  Buhl  gave  him  and  Alger 
control  of  the  Rlcliardson  Match  Company, 
and  the  agreement  that  they  shaald  retain 
flve-sixtlis  of  the  dividends  made  upon  that 
stock  gave  them  one-half  of  all  tlie  dividenda 
or  protits  earned  by  the  company.  After  the 
receipt  was  given,  Qen.  Alger  became  preei- 
dent  of  the  company  arid  a  director,  and  Mr. 
Buhl  and  two  of  his  sons,  with  Mr.  Rlcliand- 
Bon*  were  the  other  directors.  Frank  Buhl, 
one  of  the  sons,  was  made  secretary  and 
treasurer,  at  a  salary  of  tl,200  per  year. 
The  Richardson  Match  Company  was  eon- 
ducted  under  the  arrangement  above  stated 
until  December24, 1880.  The  paper  indorsed 
by  Buhl  A  Alger  was  dtscoanted  at  7  per 
cent  at  the  Detroit  National  Banli,  in  which 
Ihey  were  interested,  and  the  interest  paid 
by  the  company  in  its  ordinary  course  <tf 
business. 

The  Diamond  Ifalch  Company  was  or^n^ 
ized  on  the  8d  day  of  December,  1880,  under 
the  laws  of  the  state  of  OonneeUeut,  txx  the 
purpose  pf  uniting  In  one  corporation  all  the 
match  manuCactories  in  the  United  States. 
Its  object  was  to  monopolize  and  control  the 
business  of  making  all  the  friction  matches 
in  the  country,  and  to  establish  the  price 
thereof;  and  It  became  neoessarytobuy  many 
plants  which  had  become  established  in  the 
business,  or  were  preparing  therefor,  and  all 
the  property  used  in  connei^n  therewith* 
and  to  obtain  promises  from  the  owners  and 
manufacturers  that  they  would  not  engage 
in  the  business  themselves*  or  indireeay, 
through  others,  for  10  or  more  years  there- 
after; and,  for  ttie'  pniposeot  olitaining  the 
control  and  good-will  of  such  fiictories  and 
their  properties,  large  powers  were  given  \ij 
the  l^:l8latnre  to  the  Diamond  Match  Com- 

Sany  when  organized,  and  under  the  by-laws 
y  which  it  was  controlled.  The  extent  to 
which  it  was  allowed  to  go  in  this  direeUon 
Intheacoomplishmentof  its  purposes  appears 
in  the  articles  of  incorporation,  in  which  it  is 
stated,  among  other  tilings,  that  the  business 
of  the  company  is  "to  raanuffuiture,  buy.sell, 
and  deal  in  friction  matches  of  all  kinds,  and 
all  articles  entering  into  the  composition  and 
manufHCture  thereof;  to  manufacture,  buy* 
sell,  and  deal  in  machines  and  machinery, 
wliether  applicable  to  the  manufacture  of 
friction  matches  or  toother  parposes;  to  pur- 
chase, own,  and  sell  exclusive  rights  under 
I  It'tters  patent  relating  to  the  manufacture  of 
[friction  matches*  and  to  machines  and  mi^ 
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chinery,  whether  applicable  to  the  manufact- 
ure of  friction  matches  or  to  otbpr  purposes; 
to  manufacture,  bnj,  sell,  and  deal  In  ani- 
mal pokes,  tobacco  pipes,  curry  combs,  brush- 
es, shoe-blacking,  and  shoe-dressing,  and  all 
articles  entering  Into  the  composition  and 
mannfarture  thereof;  to  purchase,  own,  and 
sell  exclusive  rights  under  letters  patent  re- 
lating to  the  manufacture  of  all  the  articles 
herein  enumerated,  and  to  machines  and  ma- 
chinery applicable  to  the  manufacture  there- 
of; to  buy,  sell,  own,  and  deal  In  any  real 
or  personal  property  necessary  or  convenient 
to  the  pi^ecntion  of  SHid  business, — and  gen- 
erally to  do  all  things  iucidenta)  to  said  busi- 
ness, and  the  proper  management  thereof." 

The  Diamond  Match  Company,  in  carrying 
out  Its  purposes,  found  it  necessary,  in  many 
instances,  to  buy  a  large  quantity  of  useless 
material,  and  to  pay  large  and  exorbitant 
prices  tor  the  property  purchased,  which  they 
could  not  make  available;  and  in  many  cases 
in  no  other  w«j  was  it  possible  to  purchase 
the  inactivity  of  manufacturers,  and  those 
who  intended  to  enter  Into  the  business,  and 
who  would  otherwise  become  competitors  of 
the  company  In  the  trade.  For  the  purpose 
of  showing  upcm  the  books  of  the  company 
the  amount  it  was  obliged  to  pay  for  unnec- 
essary and  useteas  property,  and  the  excess 
In  prices  for  the  property  they  could  nse.and 
to  silence  and  prevent  all  competition,  tlie 
company  opened  two  accounts, — one  beaded 
"Beal  Estate  and  Machinery,"  and  the  other 
"Purchase  Account.**  The  capital  stock  of 
the  company  consisted  of  S2,250,0U0,jlf  vided 
Into  •1,400,000  of  common  stock,  and  9850,- 
000  ot  preferred  stot^.  For  Ave  years  the 
preferred  stock  was  entitled  to  an  annual 
dividend  of  10  per  cent,  before  any  dividend 
was  to  be  paid  on  the  common  stock.  All 
eorporations  and  Individuals  in  the  country, 
en^ged  in  the  bosiness  of  making  friction 
matches,  dealrlng  or  oonsentlng  to  transfer 
their  property  to  the  Diamond  Match  Com- 
pany, did  so  upon  Vflluatlons  agreed  upon, 
and  received  their  pay  therefor  in  the  stock 
of  the  Diamond  Match  Company  at  par,  and 
gave  a  bond  to  the  company  of  the  tenor  and 
effect  of  that  given  by  the  Bichardson  Match 
Company  when  It  entered  the  company,  a 
copy  of  the  condition  of  which  reads  as  fol- 
lows: "And  theKichardson  Match  Co.,  here- 
by covenant  and  agree  to  and  with  the  said 
the  Diamond  Match  Company,  that  It  shall 
not  and  will  not  at  anytime  or  times,  within 
twenty  years  from  the  date  hereof,  directly 
or  Indirectly  engage  In  the  manufacture  or 
sale  of  friction  matches,  and  that  it  will  not 
aid,  assist,  or  encourage  any  one  else  in  said 
business,  in  the  state  of  Michigan  or  any- 
where else,  where  Its  doing  so  may  conflict 
with  the  busiuees  and  intwests,  or  diminish 
the  sales,  or  lessen  the  profits,  of  the  Diamond 
Match  Co. ;  and  It  is  understood  by  it  that 
the  atK)ve  covenant  not  to  engage  In  the 
match  business  is  a  valuable  and  infiuencing 
consideration,  without  which  the  Diamond 
Match  Company  would  not  have  purchased 


the  above  property;  and  for  the  true  and 
faithful  performance  of  said  covenant  it  here- 
by binds  itself,  its  successors  and  assigns, 
heirs,  executors,  and  adminiBtrators,  unto 
the  said  the  Diamond  Match  Company  in  the 
sam  of  tifty  thousand  dollars,  to  be  recovered 
and  paid  as  and  for  liquidated  damages.** 
Mr.  Elchardson's  individual  bond  is  In  sub- 
stantially the  same  form,  in  a  penalty  of  925,- 
000.  Each  proprietor  subscribed  for  a  cer- 
tain  amount  of  preferred  Stock,  which  be 
paid  for  by  transferring  to  the  company  such 
matches  and  match  materials  as  he  or  it  had  on 
hand  wlien  they  entered  the  company,  at  an 
appraised  value,  and.  If  this  was  insufi3cientto 
pay  for  such  stock,  the  balance  was  paid  in 
cash;  but  common  stock  was  paid  for  all  real 
estate,  machinery,  patents,  good-will,  bonds 
to  stay  out  of  the  business,  and  all  other 
property  transferred  to  the  company  at  the 
valuation  agreed  upon  when  the  proprietor 
or  proprietors  came  into  the  company,  except 
matches  and  match  materials,  for  which  pre- 
ferred stock  was  Issued.  Underthe  arrange- 
ment by  which  any  party  sold  and  conveyed 
a  match  factory  or  other  property  to  the  oom- 
pany,  he  was  to  buy  Its  par  value  one-half 
as  much  preferred  stock  as  he  bad  received 
In  common  stock  for  hia  property.  This  was 
intended  as  the  working  capital  for  the  new 
company,  and  every  person  who  conveyed 
property  to  the  company  was  obliged  to  give 
to  the  company  a  bond,  audi  as  Is  hereinbe- 
fore mentioned. 

Under  the  pMcy  above  stated,  through  the 
energy  of  its  <^oers  and  managers,  the  Dia- 
mond Matcli  Company  succeeded  In  securing 
control,  substantially  of  all  tlie  foctories  In 
the  country,  with  thdr  several  properties, 
and  the  owners  thereof  were  brought  under 
its  dictation,  and  the  great  monopoly  became 
complete,  and,  as  was  expected  by  Its  propri- 
etors, the  gains  realized  by  the  company  were 
enormous.  Schedule  A  ot  the  testimony 
shows  that  among  the  match  factories  that 
passed  into  the  control  of  the  Diamond  Bfatoh 
Company  at  the  time  of  its  oiganlzation  was 
that  of  the  Bichardson  Ifotcb  Company  of 
Detroit,  and  at  that  time  tbe  agreement  of 
July  8,  1879.  between  Bichairdson  and  Buhl, 
hereinbefore  n^forred  to,  was  in  full  force,  as 
was  the  bond  to  the  United  States,  and  the 
liability  of  defendants,  as  Blchardson's  in- 
dorsers,  was  also  In  oxistence.  One  was  for 
•65,000,  and  the  other  about  •SO.OOO  or935,- 
000,  and  as  secnrity  against  the  payment  of 
which  defendants  held  1,800  shares  of  the 
lUehardson  Match  Company's  stock;  and,  as 
further  security,  the  company  had  been  reor- 
ganized, and  Its  management  and  control 
pUced  under  the  direction  <^  the  defendants, 
as  hereinbefore  stated,  and  which  was  suc- 
cessful. Its  earnings  afterlts  reorganization 
were  •29,675.'89.  and  no  dividends  were  de- 
clared, and  it  is  conceded  the  defendants  are 
entitled  to  •14,837.69  of  these  earnings;  and 
it  further  appears  that  the  defendants  have 
never  been  called  upon  to  pay  anything  on 
account  ot  their  said  liability  for  the  corn- 
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plflinant,  or  the  Kichardson  Match  Company. 
This  was  the  situation  of  the  Richardson 
Matcli  CompHny.  and  Mr.  Richardson,  who 
had  been  in  its  employ  since  its  reorganiza- 
tion, as  general  manager,  at  the  time  tlie  Di- 
amond Match  Company  was  formed.  It  was, 
however*  necessary,  in  consequence  of  tlie 
uncanceled  liabilities  of  the  defendants,  and 
the  desire  of  Mr.  Richardson  to  raise  more 
money  to  take  the  position  he  wislied  to  in 
the  new  company,  that  a  different  agreement 
should  be  made  from  that  of  July  3,  1879, 
and  that  It  should  be  between  the  complain- 
ant and  defendants,  and  consummated  be- 
fore the  Richardson  Match  Company  became 
finally  merged  in  the  Diamond  Match  Com- 
pany; and  for  this  purpose  Mr.  Richardson, 
on  the  22d  day  of  November,  1880.  submitted 
to  the  derendants  the  following  proposition: 
"Detroit.  Mich..  Nov.  22,  1880.  Messrs. 
Buhl  &  Alger:  Proposition  by  me  is  as  fol- 
lows, viz.:  Pint  To  terminate  the  exist- 
ing contract  on  the  first  day  of  January  next, 
and  to  divide  the  net  earnings  on  the  hoBia  of 
an  Inventory  to  be  taken  at  that  time,  and  to 
receive  the  dividend  therefor.  Second.  To 
indorse  my  notes  for  the  necessary  amount 
to  purchase  ClOO.OOO  of  the  preferred  stock 
of  the  proposed  new  company,  or  so  much 
thereof  as  shall  be  equal  to  50  percent,  of  the 
value  of  tlie  factory,  after  deducting  my  share 
of  tlie  net  earnings,  allowance  to  be  made 
for  the  payment  of  my  personal  debts.  Their 
interest  in  the  earnings  of  said  stock  to  cease 
on  the  let  day  of  July,  1882,  provided  said 
notes  shall  have  been  paid  from  the  divlilends 
upon  said  stock,  or  otherwise,  on  or  before 
said  1st  day  of  July,  1882;  the  dividends  re- 
ceived upon  said  stock  to  be  applied  to  the 
payment  ot  said  notes.  Said  Buhl  &  Alger 
to  receive  one-half  the  dividends  on  tlie  com- 
mon and  preferred  stock  of  said  company  up 
to  said  1st  day  of  July,  1882.  at  the  time  of 
final  srtilement:  provided,  however,  that  in 
the  event  that  no  inventory  of  the  assets  and 
debts  of  the  proposed  new  company  shall  be 
made  on  the  1st  day  of  July,  18^.  then  the 
basis  of  settlement  shall  be  aa  follows:  Said 
Buhl  ft  Alger  shall  receive  one-quai-terof  the 
dividends  made  for  the  year  1882,  and  one- 
half  tlie  dividends  for  1881,  after  deducting 
therefrom  the  amount  paid  for  Interest  on 
the  mortg^e  on  the  factory  property,  and 
upon  the  notes  so  indorsed.  The  common 
and  preferred  stock  to  be  assigned  to  Mr.  0. 
H.  Buhl,  except  930,000,  which  is  to.  be  se- 
ined to  said  proposed  new  company  as  col- 
lateral security  for  the  payment  of  the  mort- 
gages on  the  factory,  and  a  further  sum  of 
•5.U00  to  be  held  by  me.  Third.  In  the 
event  said  notes  shall  not  have  been  paid,  and 
the  del>t  duly  liqnidated,  on  or  before  the  1st 
day  of  July,  1882.  said  Buhl  and  Alger  shall 
receive  one-half  the  dividends  for  the  full 
term  of  two  years  from  January  1,  IBbl, 
to  January  1, 1883,  after  deducting  from  the 
total  dividends  of  said  company  the  interest 
on  siUd  mortgage  and  said  notes.  Upon  set* 
Uement  being  made  under  the  second  or  the 


third  proposition,  as  herein  stated,  faaid 
stock]  shall  be  reconveyed  to  me.**  This 
proposition  was  acoepted.  with  the  following 
addition,  made  by  Gen.  Alger,  and  which  was 
assented  to  by  Mr.  Richardson:  "If,  upon 
the  expiration  of  two  years  from  January  1, 
1881,  said  notes  are  not  paid,  then  Buhl  and 
Alger  are  authorized  to  sell  the  necessary 
amount  of  stock  to  pay  for  the  same,  unless 
some  further  arrangement  for  carrying  tliem 
along  is  agreed  upon  between  them  and  my- 
self." Mr.  Bichardson  testiBes  that,  upon 
the  basis  of  the  contract  contained  in  the 
foregoing  proposition,  as  modified  by  Gen. 
Alger's  addition  thereto,  he  attended  the 
meeting  for  the  organization  of  the  Diamond 
Match  Company,  and  put  into  the  new  com- 
pany the  factory  of  the  Richardson  Match 
Company,  at  the  sum  of  $190,000,  and  sub- 
scribed for  ^5,000  of  the  preferred  stock. 
The  0190,000  for  the  factory  was  paid  for  in 
common  stock. 

The  defendants  gave  their  indorsements  to 
the  amount  of  •35.000  to  enable  the  com- 
plainant to  pay  for  his  preferred  stock,  which 
he  paiil  into  the  Diamond  Match  Company. 
The  contract,  as  modified  by  Oen.  Alger  hod 
not  yet  been  signed  by  the  parties.  At  the 
general's  suggestion,  a  meeting  of  the  par- 
ties was  had  on  the  27th  of  December,  1880, 
in  Detroit,  at  which  Gen.  Alger  proposed 
that  an  additional  claim  should  be  made  to 
the  modified  contract.  Mr.  Bichardson  ob- 
jected to  the  proposed  change,  but  to  which, 
be  claims,  under  tlie  then  situation  and  di^ 
cumstances,  he  was  finally  compelled  to  yield 
bis  assent,  and  tlie  eoatract,  as  finally  con- 
cluded, reads  as  fallows:  "Memomndnm  of 
agreement  between  David  M.  Elcliardson,  of 
the  first  part,  and  <3iristian  H.  Buhl  and 
Riwsell  A.  Alger,  of  the  second  part,  all  ot 
Detroit,  Michigan,  witneaselh  as  follows: 
Whereas,  it  is  deemed  expedient  to  wind  op 
the  business  of  the  Bichardson  Hatch  Com- 
pany, and  to  unite  its  interests  with  the  otiiw 
match  manufacturing  interests  of  the  United 
States  In  one  corporation,  to  be  known  as  the 
•Diamond  Match  Company,' organized  un- 
der the  laws  of  Connecticut;  and  whereas, 
said  Bichardson  desires  to  fnrnish  ninety- 
five  thousand  dollars  towards  the  necessary 
working  capital  otsaid  Diamond  Match  Com- 
pany, and  also  to  sell  his  factory,  and  the 
machinery  connected  with  same,  to  said  Dia- 
mond Match  Company:  Now,  Uierefore,  f<»r 
the  purpose  of  making  such  consolidation, 
the  putles  hereto  consent  that  the  lands, 
buildings,  machinery,  tools  aud  fixtures  of 
the  Bichardson  Match  Company  be  sold  and 
conveyed  to  the  said  Diamond  Match  Com- 
pany for  the  sum  of  one  hundred  and  ninety 
thousand  dollars,  (tlOU.OOO.)  to  be  paid  for 
In  the  common  stock  of  said  Diamond  Match 
Company  at  its  par  value.  And  as  it  will  be 
necessary  for  said  Bichardson  to  borrow  the 
principal  part  of  said  ninety-live  thousand 
ilollars,  for  which  he  is  to  receive  ninety-five 
tiiousand  dollars  of  the  preferred  stock  of  said 
Diamond  Match  Company  at  its  par  Talu^ 
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Uw  said  seemd  parties  agree  to  indone  the 
laid  Rlcbazdsoii's  notes  for  such  sum  aa  is  re- 
quired to  make  op  said  ninety-five  thousand 
doUan,  (995,000.)  after  deducting  the  amount 
of  the  net  earnings  due  said  Richardson  from 
the  proceeds  of  the  Richardson  Match  Com- 
pany since  July  Ist,  1879,  and  to  rnise  the 
money  on  said  notes.  An  inventory  of  all 
the  matches  and  match  materials  of  the  said 
Kchardson  Match  Company  on  hand  Janu- 
ary 1st,  1881,  shall  be  made,  and  such  prop- 
erty sold.  The  inventory  and  valuation  of 
said  personal  property,  upon  which  the  same 
is  sold,  shHil  be  the  basis  of  settlement  be- 
tween the  parties  in  the  division  of  the  profits 
of  the  Bichardaon  Match  Company.  The 
first  party  is  to  assume  the  payment  of  the 
principal  and  interest  of  a  mortgage  on 
the  property  of  the  Richardson  Mateh  Com- 
pany for  928,200,  held  by  the  Connecticut 
Mutual  Ufe  Insurance  Company,  and  is  to 
deposit  with  said  Diamond  Match  Company 
9^,000  of  said  common  stock,  at  its  par 
Talue,  as  security  for  such  payment.  All 
the  remaining  stock,  both  preferred  and  com- 
mon, is  to  be  taken  in  the  name  of  the  first 
party,  and,  with  the  exception  of  ten  shares 
of  said  common  stock,  is  to  be  immediately 
transferred  by  him  to  said  C.  H.  Buhl,  to  be 
held  by  said  Buhl  as  security  for  the  indorse- 
ments as  above  stated,  and  any  and  all  ulher 
indebtedness  of  said  first  party  or  said  Rich- 
ardson Match  Company  to  said  parties,  or 
either  of  them,  and  also  as  security  to  said 
second  parties  for  their  interest  in  the  profits 
npun  the  said  stock  of  the  Diamond  Match 
Company.  The  debts  due  to  the  said  Rich- 
ardson Match  Company  are  to  be  collected, 
and  Its  indebtedness  paid.  A  settlement  is 
to  be  made  between  the  parties  hereto,  and 
the  profits  divided,  as  provided  in  the  agree- 
ment of  July  3,  1879,  except  that  the  share 
of  the  profits  belonging  to  said  first  party 
shall  be  applied  to  the  payment  of  his  debt  to 
the  Richardson  Match  Company,  and  in  pay- 
ment of  any  moneys  due  from  him  to  either 
of  said  second  parties;  and  what  remains 
shall  be  contributed  by  him  as  a  part  of  said 
995,000,  and  on  the  sum  contributed  he  shall 
receive  interest  from  the  dividends  paid  on 
said  stock.  The  dividends  on  the  stock  of 
the  Diamond  Match  Company,  both  common 
and  preferred,  including  the  $40,000  pledged 
as  aforesaid,  and  the  10  shares  retained  by 
said  Richardson,  for  one  year  and  six  months 
from  the  first  day  of  January  ^881,  shall  be 
applied— /[rf<,  to  the  payment  of  interest  on 
said  mortgage  to  the  Connecticut  Mutual 
Life  Insurance  Company;  seoond,  to  the  pay- 
ment of  interest  on  the  notes  so  indorsed  by 
said  second  parties;  and,  third,  to  the  pay- 
ment of  interest  to  each  of  the  parties  hereto 
on  the  money  advanced  by  them  respectively 
in  making  up  said  sum  of  995,000.  Of  what 
there  remains,  one-quarter  shall  be  paid  to 
each  of  the  said  second  parties,  and  the  other 
half  applied  to  the  payment  of  the  principal 
of  the  notes  so  Indorsed  by  said  second  par- 
ties, and  of  any  advances  that  may  be  made 
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by  them.  The  said  second  parties  agree  that 
they  will  advance  to  said  first  party  the  divi- 
dends belonging  to  them  as  aforeilaid,  to  be 
used  in  taking  up  said  notes  indorsed  by 
them,  and  take  therefor  the  notes  of  said  first 
party,  payable  on  or  before  Uxuvh  1st,  1883» 
with  interest  at  the  rate  of  seven  per  cent, 
per  annum,  and  hold  suid  stock  as  security 
for  the  payment  thereof.  If  all  said  notes 
indorsed  by  said  second  parties  as  aforesaid 
are  not  paid  by  September  let,  1882,  then 
said  second  parties  shall  be  entitled  each  to 
one-fourth  of  the  dividends  on  all  said  stock 
for  the  whole  of  the  year  1882.  The  notes  to 
be  given  by  said  first  party  to  said  second 
parties  for  any  casli  that  they  may  advance 
to  make  up  said  $95,000  shall  bear  interest  at 
seven  per  cent,  per  annum,  and  be  payableon 
or  before  September  Ist,  1882.  If  all  of  the 
notes  indorsed  by  said  second  parties  as  afore- 
said, and  any  notes  given  by  said  first  party 
to  said  second  parties,  are  not  paid  by  March 
1st.  1883,  the  said  second  parties  are  hereby 
autliorized  to  sell  said  stock  at  public  auction, 
after  thirty  days'  published  notice,  and  ap- 
ply the  proceeds,  or  so  much  thereof  as  may 
be  required*  to  the  payment  of  said  notes,  in- 
terest, and  expenses;  the  above  provisions  to- 
apply  to  all  original  notes  and  renewals 
thereof.  It  is  expressly  understood  that  said  ' 
second  parties  are  to  receive  one-half  t  [each 
oTie-quartert']  after  deducting  the  payments: 
for  interest  as  above  stated,  of  the  net 
earnings  of  said  stock,  and  not  merely  one- 
half  the  dividends ;  and  in  settlement  with 
said  first  party,  he  is  topay  them,  in  addi- 
tion to  one-half  the  dividwids  declared,  the 
one-half  of  ony  aurplns  or  reserved  fund 
which,  if  dividedt  would  pertain  to  said 
etock;  and  on  such  settlement  no  loss  that 
may  he  charged  on  account  of  the  purchase 
and  sale  by  said  Diamond  Match  Company 
of  other  match  factories  sTwU  he  taken  into 
account,  and,  if  such  settlement  is  made  at 
ifie  end  of  a  half-year,  the  earnings  qf  the 
whole  yearshail  be  averaged  so  that  the  said 
second  parties  shall  receive  the  full  half  <^ 
the  earnings  of  said  stock  for  t?u  whole 
year;  provided,  that  on  such  settlement  the 
second  parties  shall  estimate  such  earnings 
from  the  trial  balance  or  books  of  said  Dia- 
mond Match  Company,  and  shall  make  such 
aXlowances  as  to  them  shall  seem  Just  and 
equitable  for  loss  and  shrinkage  in  values  of 
said  I>iamond  Match  Company,  and  shall 
take  into  consideration  Improvements  that 
have  been  made  out  of  the  earnings  ther^. 
[Signed]  David  M.  Richardson.  R.  A. 
Alger.  C.  H.  Buhl.  Detroit,  Dec.  28th. 
1880."  That  portion  of  this  contract  printed 
in  italics  is  the  clause  added  at  tlie  sugges- 
tion of  Qen.  Alger,  and  objected  to  by  Mr. 
Richardson.  In  other  respects,  the  agree- 
ment is  substantially  the  same  as  that  agreed 
upon  in  Richardson's  proposition,  dated  Ko- 
vember  22,  1880. 

A  supplementary  agreement  was  entered 
into  November  22,  1881,  extending  the  con- 
tract of  December  28,  1880,  so  that  it  should 
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cover  the  entire  period  of  two  years.  It  la 
M  follows:  "It  Is  also  agreed  that  the  rarn- 
Ings  of  the  stock  of  the  Diamond  Match 
Company,  both  oommoa  and  preferred,  In- 
duding  the  940.000  pledged  to  the  Diamond 
Match  Company,  and  the  ten  shares  held  by 
said  Richardson,  for  two  years  after  the  flrst 
day  of  January,  1881,  shall  be  applied,  as 
stated  In  said  agreement  of  December  28. 
1880;  it  being  the  Intention  hereof  to  proTlde 
that  said  second  parties  shall  each  receive  one- 
quarter  of  the  earnings  of  said  stot^  for  two 
years  from  the  first  day  of  January,  1881, — 
that  is,  one.gnarterof  the  full  earnings  of  the 
stock  for  1881  and  1882,  Instead  of  for  one 
year  and  six  months,  as  stated  In  said  agree- 
ment. In  all  other  respects,  except  provid- 
ing security  for  additional  loans,  as  hweinbe- 
fore  stated,  said  agreemwt  is  to  remain  In 
force  and  unchanged.** 

It  Is  conceded  that  the  liability  of  the  de- 
fendants for  the  complainant  upon  their  in- 
dorsements did  not  exceed  at  any  time  985,- 
000,  and  that  at  the  time  of  the  commence- 
ment of  this  suit  sueh  liability  of  defendants, 
both  upon  such  Indorsemmts  and  apon  the 
bond  to  the  government,  isxovgA  a  small  n<^ 
of  98,160,  had  been  paid,  and  that  said  note 
.  has  since  been  satlsfl:ed,  and  that  said  defend- 
ants have  never  been  obliged  to  pay  a  dollar 
on  aoconnt  of  such  liability-  The  Blchardson 
stock,  held  by  Bnhl,  in  tbe  Blchardson  Match 
Company  was  exchanged  for  stock  in  the  Dia- 
mond Match  Company,  which  tocric  the  place 
of  the  other.  The  dividends  received  on  the 
Blchardson  stock  amounted  to  9114,000,  and 
tbe  Blchardson  Match  Company,  when  its 
business  was  cloned  up,  showed  profits  to  be 
divided  of  929,675.39,  on  an  aggregate  of 
profile  of  9143,675.89.  The  interest  paid  on 
the  mortgage  on  the  Blchardson  match  fac- 
tory and  on  the  paper  indoraed  amounted  to 
99,609.29,  showing  a  net  profit  to  be  divided 
of  9134.066,  and  leaving  967,033  to  go 
to  Buhl  &  Alger,  and  the  same  amount  to 
Blchardson.  At  the  time  the  bill  whs  filed 
Buhl  &  Alger  had  received  968,400,  and  since 
that  time  924.400.  making  an  aggregate  of 
925,767,— more  than  one-half  of  the  amount 
to  be  divided,  as  claimed  by  complainant.  It 
Is  this  last  amount,  with  Interest  thereon, 
making  a  total  of  935.319.25,  for  which  com- 
plainant claimed  and  obtained  at  the  circuit 
A  decree,  and  from  which  defendants  appeal. 

Complainant  alleges  that  the  said  sum  of 
968,400,  BO  received  by  the  said  defendants, 
•comprises  the  full  one-half  of  all  the  net 
earnings  of  said  stock  so  held  by  tbe  defend- 
ant Buhl  dnrlng  the  years  1881  and  1882,  to- 
gether with  the  amounts  received  as  aforesaid 
by  them  from  the  net  earnings  of  the  stock  of 
the  Kichardson  Match  Company;  not  charg- 
ing against  said  stock  any  loss  on  account  of 
the  purchase  and  sale  by  said  Diamond  Match 
'Company  of  other  match  factories.  And  your 
•orator,  upon  likeinformation  and  belief,  avers 
that,  during  the  said  two  years,  the  said  stock 
lias  earned  no  surplus,  and  that  there  is  no 
reserve  fund  whii^.  if  divided,  would  per- 


tain to  said  stock,  and  that  the  said  defted- 
ante  have  now  received  all  tlu^  la  doe  then 
upon  the  said  stock,  under  the  toma  of  tbe 
three  contracts  above  referred  to."  Tbefora- 
golng  allegations  are  denied  by  the  defend- 
ants, and  they  allege  that  the  net  earnings  of 
the  Blchardson  stock  in  the  Diamond  Matdi 
Company  for  1881  were  981.099.81,  and  for 
1882  are  9139,757.92;  and  that  then  Is  attU 
due  them  on  their  share  thereof  958.683,  less 
the  dividend  of  924.400,  received  by  them 
since  the  bill  was  filed.  Tbua  it  wiU  be  die- 
covered  that  the  issue  In  the  oaae  is  made 
upon  tlie  proper  construotion  of  the  contract 
at  Decfflnber  28, 1880,  assuming  that  said  om- 
tract  la  in  all  respeeta  a  valid  instrument. 

When  tbe  Diamond  Mateb  Company  opened 
the  bocto  containing  the  account  of  itatrana- 
actiona,  as  has  been  herdnbefore  alladed  to, 
all  ai  its  purchases  were  b^t  in  two  aeoonnta. 
Undw  the  head  of  "Purchase  Aoeount, "  wan 
middles  and  matdi  material,  appndaed  at 
cash  value;  and  It  would  appear  that  under 
the  head  of  *'Beal  Estate  and  Machinery  Ao- 
eount," everything  else  purchased  by  the 
com  pany  as  taken  and  appraised  was  included. 
This  account  waa  represented  1^  the  commoQ 
stock  at  the  company,  with  whicb  it  was  pur- 
chased; the  ottier  by  preferred  atook,  whidi 
was  given  for  it.  Tbere  seems  to  be  a  gen- 
eral understanding  that  tlie  property  con- 
tained in  the  purchase  account,  or  very  much 
of  it,  waa  taken  by  the  company  at  a  large 
overvaluation. —In  some  instimoBS  many 
times  its  worUi  waa  given;  and  it  la  claimed 
in  like  manner  was  there  an  overvaluation 
made  and  listed  under  the  head  of  "Beal  Es- 
tate and  Machinery  AcMrant;**  that  this  be- 
came necessary  in  order  to  miake  the  desired 
purchases,  and  secure  the  complete  mon(^lj 
intended,— that  Is  to  say.  to  increase  the 
value  of  the  company's  stodc  and  its  galnabj 
destroying  all  competition,  whether  tbe  re- 
sult of  individual  enterprise  or  corporate  ac- 
tion, and  to  secure  the  non-action  ot  tbe 
proprietors  of  the  factories  taken  In  or  pur- 
chased. Tbe  parties  to  this  suit  were  all 
benefited  by  such  action  in  proportion  to  the 
amount  uf  stock'  held  by  each,  as  all  were 
stockholders.  It  is  true  the  complainant's 
stock,  or  a  large  portion  of  it.  was  at  tbe  time 
held  by  defendants  as  security,  but  that  doss 
not  change  the  rules  or  the  results  whicb  gov- 
ern and  follow  the  action  taken  by  the  com- 
pany. 

There  appear  in  the  record,  as  returned  to 
this  court  from  the  booka  <^  the  Diamond 
Match  Company,  commencing  with  August 
1.  1881, 19  trial  balances,  ending  with  Au- 
gust 1,  1883.  That  of  December  31,  1881, 
shows  a  credit  to  the  profit  and  loss  account 
of  9647.433.42.  and  adebit of  97,175.67,  leav- 
ing  a  balance  to  the  credit  of  that  account  of 
9640,257.76.  The  trial  balance  of  December 
30,  1882,  shows  a  credit  to  the  profit  and  losa 
account  of  91.118.848.42,  and  a  debit  of  915,- 
496.29,  leaving  a  balance  to  thecredit  of  that 
account  of  91.102,352.13.  The  board  of  di- 
rectors, on  Februai^  9, 18^,  adopted  the  Col- 


Digitized  by 


Ukli.) 


BI0UABJ3S0N  v.  BUHL. 


1107 


lowing  preamble  and  resolutions:  "Whereas, 
theseveral  ledgers  and  general  balanceslieets 
of  tiie  company,  at  date  of  December  31. 1881, 
show  the  tiggregate  net  earnings  of  all  the 
factories  earning  a  profit  to  be  the  sum  of 
9647,433.43,  and  the  aggregate  losses  of  the 
factories  making  losses  to  be  $7,175.67.  mak- 
ing total  net  earnings,  8640.257.76;  and 
whereas,  there  are  standing  on  the  several 
ledgers  of  the  company  various  purchase  ac- 
counts, which  are  debited  with  an  aggregate 
som  of  8173,733.89,  which  represent  the  cost 
of  same  up  to  December  81, 1881 ;  and  where- 
as, the  actual  value  at  said  purch«se accounts 
Is  95,SU0:  therefore,  lestdved,  that  the  differ- 
ence of  $168,233.39  between  the  actual  value 
Md  the  book  value  ctf  these  porchaseaocounts 
be  charged  to  Dr.  of  net  earnings  of  the  com- 
pany for  1881,  and  that  the  president  be  in- 
structed to  furnish  the  managers  with  the 
proper  forms  of  entries  to  carry  this  restdu- 
tlon  Into  effect.  Wliereas,  many  of  the  leat 
estate  and  machinery  accounts  of  this  com- 
pany have  a  book  value,  or  are  charged  with 
a  cost  sum  in  excess  of  their  actual  value; 
therefore,  resolved,  that  8247,028.87  of  the 
sum  desOTibed  as  net  earnings  be  ai^lied  to 
the  rednctionB  of  the  book  values  odt  such  real- 
eetate  and  machinery  accounts,  and  in  such 
proportions  as  Um  executive  committee  may 
approve,  and  that  tlie  president  be  requested 
to  furnish  the  managers  with  the  proper  en- 
tries to  carry  this  rewintion  Inloefleot  on  the 
severa]  bodu  of  account  and  ledgers  <a  the 
company,**  At  the  sune  meeting  the  board 
of  directors,  a  10  per  cent  dividend  was  de- 
clued.  Three  10  per  cent,  dividends  were 
declared  for  1882;  uie  last  one  at  a  meeting 
of  the  board  Fehrnary 14, 1888.  At  the  same 
meeting  it  was  resolved  **tliat  the  balance  re- 
maining as  credit  of  profit  and  loss  account, 
after  providing  for  the  dividend  declared  at 
tills  meeting,  be  applied  to  tbe  reduction  of 
the  book  values  of  the  ownpany's  real-estate 
uid  machinery  accounts,  such  reduction  to  be 
apptnrtioned  among  the  several  properties  by 
the  executive  committee;  tbe  amount  so  to 
be  applied  being  8810,922.26. "  Subeequent- 
ly  a  reduction  was  made  in  the  purchase  ac> 
count  of  8117,429.87.  This  fact  is  admitted 
by  a  stipulation  of  tlie  parties,  and  by  said 
stipulation  the  following  is  given  as  a  tabu- 
lated statementof  the  action  <^  theeompany*s 
bmrd  of  directors  in  disposing  of  the  profit 
and  loss  account  for  the  two  yean  in  ques- 
tion: 

1881. 

To  the  credit  of  profit  and 

loss  acoount  

Dividends  8235,000  00 

Charged  off  purcbaseacct..   108,888  89 
Chained  off  real  estate  and 

machinery  aoot   MT,Q8B  87 


$640,857  86 


issa, 

To  the  credit  of  profit  and 

loss  BCOt  

Dividends  SeTB.OOO  00 

C^ai^ed  off  purchase  acot.  117,480  87 
Ohamd  off  real  estate  and 

maohinery  aooonnt         SIO^OBS  96 


1040,857  76 
tl:,10S.8BB18 


•1,106,868  18 


The  defendants  claim  tliat  theyareentitled 
under  their  agreement  to  their  share  of  tbe 
amounts  charged  off,  the  same  as  though 
these  amounts  had  not  been  so  disposed  of 
upon  the  books.  Complainant  claims  that 
defendants  are  entitled  to  one-half  of  the  div- 
idends paid,  and  no  more;  that  dividendsand 
net  earnings  mean  the  same  thing,  as  used 
in  the  contract  between  the  parties  in  this 
case;  and  that  they  have  received  the  amount 
to  which  theyareentitled.  It  is  undoubtedly 
true  that  "the  function  of  a  profit  and  loss 
aooonnt  is  to  show  earnings,  or  the  lack  of 
them;  and  that  every  Item  being  credited 
which  ought  to  be  credited,, and  everything 
being  charged  which  ought  to  be  charged,  the 
profit  and  lues  acoount  will  show  what  tbe 
net  earnings  or  losses  are;"  and  I  am  satisfied 
that  the  learned  counsel  for  the  complainant 
is  correct  when  Im  atys  **Uiat  tlie  first  thing 
to  be  done  by  any  manufacturer,  who  would 
ascertain  tiis  net  earnings  during  the  pre- 
ceding year,  is  to  take  a  careful  Inventory 
of  wlut  he  has  left,  including  his  plant  and 
maelilnery,  and  then  make  just  and  full  al- 
lowances for  all  losses  and  shrinkages  of 
every  kind  that  he  has  suffered  in  his  prop- 
erty during  the  year,  and  for  all  expenses  of 
every  kind,  ordinary  or  extraordinary,  tliat 
have  occurred  during  the  year,  and,  having 
made  such  inventory,  and  deducted  sucn 
losses  and  shrinkage  of  every  kind,  his  nrt 
earnings  will  be  t£e  differoice  between  all 
his  investments  in  ids  business  and  all  his 
expenses  of  every  kind  on  the  one  hand,  and 
this  new  inventory,  with  the  deductions  prop- 
erly made,  and  all  that  he  has  received  of 
everyklndontheotbu'hand;  andif  bisbooks 
are  properly  kept,  and  proper  deducUons 
made,  these  net  earnings  will  finally  ^ipear 
on  the  iMlanoesliert  to  the  credit  of  the  profit 
and  loss  account. "  There  is  no  dilute  as  to 
what  the  items  "charged  off"  In  the  account 
represented,  and  tliat  they  stood  upon  the 
books  (tf  tbe  company,  under  the  direction  «f 
its  managers,  in  ttwaosiunt  as  debited  to  the 
company.  It  represrated  tbe  ^reed  vslua- 
tion  of  the  property  purchased  by  the  com- 
pany, or  ti^n  into  it  at  its  organizi^on,  and 
for  which  common  stock  of  tbe  company  was 
issued  or  given  to  the  owner  or  owners,  and 
Included  uerein  is  the  bond,  required  in  each 
instance  where  a  purchase  was  made,  Uiat 
tbe  vendor  would  not  prosecute  tbe  business 
for  a  series  of  years  thereirfter. 

Tbe  stock  was  taken  at  par,  the  amount  of 
the  valuation  and  the  amount  of  the  stock 
being  equal,  and  tbe  value  of  tbe  stock  waa 
never  less  tlian  when  taken,  and  remained  at 
par  except  when  it  sold  for  more;  and  it  is  a 
little  difilcult  to  see  why  it  should  be  said,  so 
long  as  this  was  the  case,  that  there  was  a 
loss  to  the  company  or  a  shrinkage  in  value. 
It  is  true  the  value  of  the  cbattti  property 
and  real  estate  conveyed  to  the  company  mi^ 
have  greatly  depreciated;  but  at  the  same 
time  the  rights  sorrenderad  to  the  company 
by  the  owner  undor  bis  bond  might,  in  the 
mean  time,  have  greatly  appredated.  It 
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geems  quite  certain  that  no  means  are  shown, 
if  any  exist,  by  which  such  loss  or  deprecia- 
tion could  be  made  to  appear  to  u  board  of 
directors  or  to  any  one  else  with  any  degree 
of  certainty. 

But  in  this  caseadlfTerent  question  arises. 
Alger  &  Buhl,  as  regards  the  complainant, 
and  their  rights  under  this  contract,  occupy 
the  position  of  tliird  parties,  and  their  inter- 
ests are  controlled  by  these  relations  to  the 
company.  The  amount  they  were  to  receive 
for  their  indorsements  in  no  way  depended 
upon  the  discretionary  power  of  the  board  of 
directors.  The  net  profils  of  the  company 
mentioned  in  the  contract  served  only  to  fix 
the  amount  they  were  to  receive  for  their  in- 
dorsements of  the  complainant's  commercial 
paper.  He  had  their  indorsements  to  the  ex- 
tent he  desired,  and  greatly  to  his  pecuniary 
advantage,  as  the  record  plainly  shows.  Kot- 
withstanding  the  success  of  the  company's 
operations  has  given  to  the  terms  upon  which 
he  received  the  aid  of  defendants  almost  the 
appearance  of  extortionate  requirements, 
however,  the  hazard  of  the  venture  very  much 
modifies  this  appearance  when  It  Is  considered 
that  a  failure  of  the  enterprise  might  have 
resulted  in  great  Qnanelal  disaster  to  defend- 
ants. 

No  question  is  raised  as  to  the  validity  of 
the  contract  between  the  |Mrtles,  or  upon  its 
invalidity  upon  the  ground  ot  pablic  policy, 
or  for  any  otlier  cause.  It  is  treated  by  the 
parlies  on  t>oth  sides  as  a  valid  instrument, 
to  be  construed  and  enforoed  by  the  court  as 
such,  and  no  unwillingness  is  expressed 
either  side  to  abide  the  correct  oonstruction 
when  ascertained ;  hut  It  Is  claimed  by  com- 
plainant that,  if  the  constrnctlon  is  to  be 
given  to  It  contended  for  by  defendants'  coun- 
sel, equity  and  good  conscience  will  have  been 
violated  to  an  extent  requiring  the  exercise 
ol  the  restraining  power  of  a  oonrt  of  chan- 
cery to  prevent  the  injury  and  wrong,  not  In- 
tended by  the  defendants  when  the  Instru- 
ment was  made,  and  which  at  that  time  was 
entirely  unanticipated  by  complainant.  But 
it  must  be  recollected  that  the  object  to  be 
accomplished  by  the  reorganization  of  the 
enterprise  was  by  all  the  parties  the  same; 
that  the  means  to  be  resorted  to  In  the  ac- 
complishment of  the  object  desired,  if  suo- 
cesaf ul,  had  no  respect  for  the  eqnitaUe  or 
first  right  of  any  person  under  other  and  dif- 
ferent circumstances;  and  that  the  complain- 
ant, as  well  as  the  defendants,  were  active 
participants  in  the  business  of  the  company 
and  its  proceeds,  seeking  the  accomplishment 
of  the  same  object,  and  participated  largely 
in  adopting  the  means  to  be  employed  for  that 
purpose;  and  If  such  object  or  means  were 
reprehensible  or  inequitable,  all  the  parties, 
the  complainant  as  welt  as  the  defendants, 
are  "under  the  same  condemnation,"  and 
a  court  of  equity  will  leave  the  parties,  when 
such  is  the  case,  where  it  finds  them, — out- 
side the  rules  of  courts  of  justice,  **<n  pan 
deltetOf" — and  they  must  settle  their  own 
grievances  and  unlawful  transactions. 


The  fact  In  this  case  appears  plainly  that 
the  amount  promised  the  defendants,  and  far 
which  derendants  ask  payment,  was  to  en- 
able the  complainant  to  occupy  a  place  in 
the  company  which  would  give  him  a  better 
position  to  share  in  the  profits  of  the  monop- 
oly equally  with  the  defendants.  If  it  were 
our  duty  to  adjudicate  the  rights  of  these 
parties,  we  should,  under  the  circumstances, 
give  the  same  construction  to  the  contra^  in 
question,  and  apply  the  same  rules,  we  would 
to  any  other  agreement  where  no  equitable 
considerations  are  involved.  There  is  noth- 
ing ambiguous  In  the  language  used,  nor  is 
the  object  intended  obscure.  It  was  to  organ- 
ize and  put  into  operation  one  of  the  great- 
est monopolies  of  the  age,  or  rather  to  aid  in 
so  doing.  This  Is  not  a  case  where  the  com- 
plainant, as  a  stockholder,  is  seeking  to  obtain 
profits  or  dividends  wrongfully  withheld  from 
him,  or  applied  by  a  board  of  directors  to  an 
Improper  purpose,  and  the  same  rules  do  not 
govern  the  question  that  would  be  raised  up- 
on such  an  issue;  but  the  simple  question  in 
the  ease  is,  what  should  the  parties  be  held 
to  mean  from  the  language  th^  have  used, 
and  does  the  action  taken  by  the  board  of  di- 
rectors in  disposing  of  the  earnings  ot  ttaa 
stock  during  the  two  years  in  question  bind 
the  defendants  as  to  the  amount  they  are  «i- 
titled  to  receive  under  their  contract  P  It  is 
evident  to  me  that  it  does  not,  but  thtU  the 
defendants,  independent  of  suob  action,  maf 
go  behind  It  if  necessary,  and  show  that  there 
has  been  no  shrinkage  of  values,— no  lossss 
sustained, — and  first  what  the  nrt  earnings 
of  the  sto<^  have  been  daring  the  two  ywus. 
Except  in  case  it  becomes  necessary  to  make 
estimates  of  earnings  of  the  stock,  it  must  be 
made  from  the  trial  tnlances,  as  they  appear 
upon  the  t>eoks  of  the  company,  and  in  wni^ 
case  the  defendants  ore  to  make  proper  allow- 
ances for  the  loss  and  shrinkage  of  the  com- 
pany's propertTf,  and  shall  take  into  consid- 
eration Improvenwats  that  have  necessarily 
been  made  In  the  proper  conduct  <rf  the  bus- 
iness. It  is  expressly  stated  in  the  agree- 
ment that  the  defendants  were  not  to  receive 
one-half  of  thedividends  merely  which  migtit 
be  declared,  but  one-half  of  the  neb  earnings 
of  the  stock;  and  It  ]s  not  stated  in  the  con- 
tract how  or  by  whom  such  net  earnings  are 
to  be  ascertaiiKd.  That  portion  of  the  con- 
tract upon  whiohthe  contest  arises  best  speaka 
for  itself,  and  I  do  not  think  there  Is  any 
chance  for  two  opinions  upon  the  subject  <tf 
its  proper  construction.  It  says:  "It  Is  ex- 
pressly understood  that  said  second  parties 
are  to  receive  one-half,  {^each  on(M]uarter,] 
after  deducting  the  payments  for  interest  as 
above  stated,  of  the  net  earnings  of  said  stock, 
and  not  merely  one-half  of  the  dividends; 
and  in  settlement  with  said  first  party  he 
is  to  pay  them,  in  addition  to  one-half  the 
dividends  declared,  the  one-half  of  any  sur- 
plus or  reserved  fund  which,  if  divided, 
would  pertain  to  said  stock;  and  on  such  set- 
tlement no  loss  that  may  he  charged  on  ac- 
count of  the  purchase  and  sale  by  said  Dla- 
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tnond  Match  Company  of  other  match  facto- 
ries shall  be  taken  into  account;  and.  if  such 
setUement  is  made  at  the  end  of  a  half-year, 
the  earnings  of  the  whole  year  shall  be  aver- 
aged so  that  the  said  second  parties  shall  re- 
ceive the  full  half  of  the  earnings  of  said 
fltock  f or  the  whole  year:  provld^,  that  on 
such  settlement  the  second  parties  shall  esti- 
mate such  earnings  from  the  trial  balance  on 
books  of  said  Diamond  Match  Company,  and 
shall  make  such  allowances  as  to  them  shall 
aeem  just  and  equitable  for  loss  and  shrink- 
age in  values  of  said  Diamond  Match  Com- 
pany, and  shall  take  into  consideration  im- 
proTeraents  that  have  been  made  out  of  the 
earnings  thereof."  A  close  inspection  of 
this  paragraph  of  the  contract  very  clearly 
discloses,  I  think,  that  ia  the  settlement  to 
be  made  between  these  parties  it  was  ex- 
pressly provided  that  in  ascertaining  the  half 
of  the  net  earnings  of  the  stock,  to  which  the 
defendants  were  entitled,  no  such  "chain- 
ing off"  from  sDch  earnings  was  to  be 
allowed;  and  I  do  not  think,  as  is  urged  by 
oomplainant'a  counsel,  "that,  in  tbcTatwence 
of  bad  faltb  or  mistake,  the  action  of  the 
board  of  directwa  in  reducing  tlie  amounts 
to  the  credit  of  the  proflta  and  loss  accounts 
ia  conclusive  ofoa  the  parties  to  this  suit  as 
to  the  amount  of  the  earnings  or  profits  to  be 
divided  between  them;"  and  it  is  of  no  con- 
sequence whether  their  aetion  in  this  regard 
can  be  impeached  or  Dot,  If  the  defendants  are 
not  bound  by  the  aoUon  of  the  board  of  dl- 
xectora.  There  is  no  doubt  but  that  the  Dia- 
mond Matoh  Company  in  doing  a  legitimate 
buainesB  would  have  had  the  right  to  have 
the  par  value  ot  its  shares  of  stock  maintained 
out  of  the  profits  or  earnings  ot  the  company, 
and  it  waa  maintained;  and  for  tiiat  purpose 
it  was  entirely  unuecessary  for  its  board  of 
directors  to  direct  any  "charging  ofC, "  as  was 
done  in  this  case.  Its  stock  was  not  only  at 
all  times  at  par.  but,  as  we  have  before  said, 
lately  above  pM,  and  has  always  been  at  a 
premium;  and  from  its  earnings  the  year  aft- 
er the  agreement  ended  the  complainant  him- 
self received  a  stock  dividend  amounting  to 
•70.000.  If  It  were  necesaaiy,  but  little  dif- 
ficulty would  be  found,  I  think,  in  showing 
that  the  sums  "charged  off"  were  nut  prop- 
erly expenses  or  losses  in  running  the  busi- 
ness of  the  company.  I  think  the  learned 
counsel  fur  defendants  was  right  in  saying 
"it  was  an  acquisition  oC  the  very  property 
the  company  at  the  outset  hul  determined  to 
acquire,  and  was  of  more  permanent  value 
than  if  it  had  ixten  Invested  in  new  factories. 
The  object  of  tiie  company  was  to  crush  oth- 
ers, that  it  might  be  valuable,  it  did  ttiat. 
and  expended  out  of  Its  earnings  for  1881  and 
1882  8285,663.76,  not  as  an  expense  of  run- 
ning the  business,  but  for  the  purpose,  and 
witli  the  Inevitable  effect,  of  Increa-sing  its 
property.  What  was  acquired  with  this 
money  was  none  the  less  pn^erty  because  in- 
tangible. Every  dollar  thus  expended  added 
itself  to  the  value  of  the  business,  and  became 
a  permanent  part  of  it.   Bichardson  owns 


•285,000  of  the  stock  of  ibis  company,  [ex- 
clusive of  the  $70,000  acquired  by  stock  div- 
idend from  earnings  of  1883.]  every  dollar  of 
which  was  permanently  enhanced  in  value 
by  these  expenditures.  It  was  a  permanent 
investment.  The  company  had  detormined 
to  monopolize  the  business,  and  therefore  the 
more  perfect  the  monopoly  became  the  more 
valuable  its  property  became.  Every  factory 
it  bought  and  closed,  every  patent  it  ac- 
quired, every  good-will  it  purchased,  every 
man  it  bought  up,  added  to  the  value  of 
its  stock  not  only  the  amount  paid,  but. 
from  the  very  necessity  of  the  case,  very 
much  more.  Of  course,  when  the  agree* 
ment  between  these  parties  now  before  us 
for  construction  was  entered  into,  no  one 
could  certainly  toll  that  the  defendants  could 
even  realize  a  dollar  of  profits  from  this  vent- 
ure, while  thdr  liabilities  assumed  were 
very  large.  It  could  not  be  known  that  the 
dividends  would  ever  be  suiticient  even  to 
pay  the  Intorest  on  the  notes  indorsed,  or  the 
mortgage  of  $28,000  covering  the  property, 
which  waa  their  only  security,  and  which 
waa  to  be  first  paid  before  th^  coald  realise 
any  thing  by  way  of  profit.  The  snccees  of 
the  enterprise  waa  one  not  tdtogetber  free 
from  doubt  Upon  this  point*  Kiohardaon 
himself  says  in  his  testimony  be  oonridered 
he  was  assuming  a  great  risk  in  turning  his 
factory  Into  the  Diamond  Match  Company. 
Such  was  the  com[dexioa  of  things  at  the 
time  the  contract  was  made,  as  viewed  by 
him,  and  he  had  then  had  25  years*  experience 
in  the  business.  If  the  parties  coald  have 
known  then  what  they  know  now,  or  oould 
they  have  foreseen  the  almost  fabulous  fature 
pecuniary  suoceas  of  this  company,  the  con- 
tract made  would  have  been  r^arded  as  both 
unconscionable  and  (^presaiTe. 

But  in  construing  the  instrament.  if  a 
valid  one,  the  drcumstanoee  and  sarruund* 
ings  under  wbleh  it  was  made,  should  be 
taken  into  consideration.  Neither  mistake 
nor  fraud  is  claimed  to  have  been  used  by 
the  parties,  or  either  of  them,  at  the  time  It 
was  procured  and  entered  into,  and  we  are 
asked  to  trait  it  as  valid  and  binding,  and 
construe  It  accordingly;  and  in  this  respect 
80  far  in  the  discussion  I  have  compiled  with 
counsel's  request,  and  in  so  doing  have  been 
unable  to  take  any  view  of  thecase  wliich  will 
sustain  the  decree  made  by  the  learned  cir^ 
cnit  judge.  But  an  examination  of  the  reo- 
ord,  and  the  character  of  the  traosaetioiu 
out  of  which  the  contract  grew,  and  the  ob- 
ject intended  to  be  accomplished  by  it,  as  I 
have  found  them,  raise  another,  and  farmers 
importent,  question,  and  which  it  becomes 
the  imperative  duty  of  this  court  to  pass  up- 
on, whether  raised  by  counsel  or  not. 

When  a  contract  is  brought  before  us  for 
construction  and  adjudication.  Its  validity  Is 
necessarily  involved,  and  it  is  usually  the 
first  point  to  which  the  attention  of  theooort 
is  challenged  by  counsel;  but  in  this  case, 
when,  upon  the  argument,  attention  was 
called  to  this  feature  of  the  case,  it  was  al- 
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lowed  to  puss  by  connse!  upon  both  sides 
without  discussion.  I  have  therefore  ex- 
pressed my  views  of  the  case  as  presented  by 
the  parties,  and  wili  now  pau  to  the  question 
which  it  is  not  needful  for  counsel  to  present 
in  order  to  secure  the  action  of  this  court  In 
disposing  of  the  same. 

I  think  no  one  can  read  the  contract  in 
question,  and  fail  to  discover  that  considera- 
tions oC  public  policy  are  largely  involved. 
The  intention  of  the  agreement  fs  to  aid  in 
securing  the  objects  sought  to  be  attained  in 
the  formation  and  organization  of  the  Dia- 
mond Match  Company.  This  object  isopenly 
and  boldly  avowed.  N^ot  only  does  tliis  ap- 
pear in  ito  organization,  and  in  the  bualness 
it  proposes  to  conduct,  and  In  the  modes  and 
manner  of  carrying  it  on.  but  tlie  testimony 
of  Oen.  Alger  himself  avers  It.  and  settles  Us 
character  beyond  question.  The  organiza- 
tion is  a  manufacturing  company.  The  busi- 
ness tn  which  it  is  engaged  is  malting  fric- 
tion matches.  Its  articles  provide  for  the 
aggregation  of  nn  enormous  amount  of  cap- 
ital, sufficient  to  buy  up  and  atnorb  all  of 
that  kind  of  business  done  in  the  United 
States  and  Oinada,  to  prevent  any  other  per- 
son or  corporation  from  en<;aging  in  or  car- 
rying on  the  same,  thereby  preventing  all 
competition)  in  the  sale  of  the  article  manu- 
factured. This  is  the  mode  of  conducting 
the  business,  and  the  manner  of  carrying  it 
on.  The  sole  object  of  the  corporation  is  to 
make  money,  by  having  it  In  its  power  to 
raise  the  prioe  (tf  the  article,  or  diminish  the 
quantity  to  be  made  and  used,  at  its  pleasure. 
Thus  both  the  supply  of  the  article  and  the 
price  thereof  are  made  to  depend  upon  the 
action  of  a  half  dozen  Individuals,  more  or 
less,  to  satisfy  thelreupldity  and  avarice,  who 
may  happen  to  have  the  controlling  interest 
In  this  corporation,  an  artlQcial  person,  guv- 
amed  by  a  single  motive  or  purpose,  which 
iB  to  accumulate  money  re^anUpss  of  the 
wants  or  necessities  of  over  60.000,000  of 
people.  The  article  thus  oumpletelj  under 
their  control  for  the  last  60  years  iias  come  to 
be  regarded  as  one  (tf  necessity,  not  only  in 
every  hous^old  In  the  land,  but  one  of  dally 
UBS  by  almost  every  indivldaid  in  the  coun- 
try. It  la  dlfflcnlt  to  conceive  of  a  monopoly 
which  can  affect  a  greater  number  of  people, 
or  one  more  extensive  in  its  effect  on  the 
country,  than  that  of  the  Diamond  Match 
Company.  It  was  to  aid  that  company  in  its 
purposes,  and  In  carrying  ont  its  object,  that 
the  contract  In  this  case  was  made  between 
tliese  parties,  and  which  we  are  now  asked 
to  aid  in  enforcing.  Hononoly  In  trade  or 
in  any  kind  of  business  in'  this  country  la 
odioQs  to  onr  form  of  government.  It  is 
sometimes  permitted  to  lUd  the  government 
In  carrying  on  a  great  public  enterprise,  or 
public  work  nnder  governmental  control,  in 
the  Interest  of  the  public.  Its  tendency  Is, 
however,  destructive  of  free  Institutions,  and 
repugnant  to  the  Instincts  of  a  free  people, 
and  contrary  to  the  whole  scope  and  spirit  of 
the  federal  constitution,  and  is  not  allowed 


to  exist  under  express  provision  In  several  of 
our  state  constitutions.  Indeed,  it  is  doubt- 
ful if  free  government  can  long  exist  in  a 
country  where  such  enormous  amounts  <rf 
money  are  allowed  to  be  accumulated  in  tbn 
vaults  of  corporations,  to  be  used  :.t  discre- 
tion in  controlling  the  property  and  business 
of  the  country  against  the  interest  of  the 
public  and  that  A  the  people,  for  the  per- 
sonal gain  and  aggrandizement  of  a  few  in- 
dividuals. It  is  always  destructive  of  indi- 
vidual rights,  and  of  that  free  competition 
which  Is  the  Ufe  of  business,  and  it  revives 
and  perpetuates  one  of  the  great  evils  which 
it  was  the  object  of  the  f  ramers  of  onr  form 
of  government  to  eradicate  and  prevent.  It 
is  alike  destructive  to  iMth  individual  enter- 
prise and  individual  prosperity,  whether  con- 
ferred upon  corporations  or  indlvlduats,  and 
therefore  public  policy  Is,  and  ought  to  be,  as 
well  as  public  sentiment,  against  It.  All 
combinations  among  persons  or  corporations 
for  the  purpose  of  raising  or  controlling  the 
prices  of  merchandise,  or  any  of  the  necessa- 
ries of  fife,  are  monopolies,  and  intolerable, 
and  ought  to  receive  Uie  oondonnatlon  of  all 
courts. 

In  my  judgment,  not  only  Is  the  enterprise 
in  which  the  Diamond  Match  Company  is  en- 
gaged an  unlawful  one,  but  the  contract  in 
question  In  this  case,  twing  made  to  further 
Its  objects  and  purposes,  is  void  upon  ttie 
ground  tliat  it  is  against  public  policy.  The 
decree  at  the  eircoit  should  be  reversed,  and 
the  complainant's  bill  dismissed,  with  oosts. 

Ohahflin,  J.  I  ooncnr  with  the  chief 
justice  In  dismissing  the  bill  of  complaini; 
for  reasons  which  render  it  unnecessary  to 
discuss  the  merits  of  the  controversy  between 
the  parties. 

It  appears  from  the  testimony  that  the 
Diamond  Hatch  Company  was  organized  fbr 
the  purpose  ot  controlling  the  mannractaie 
and  trade  in  matches  In  the  United  ^tes 
and  Canada.  The  object  was  to  get  all  tin 
manufacturers  of  matches  in  t£e  United 
States  to  enter  into  a  combination  and  agree- 
ment, by  which  the  manunwture  and  output 
of  all  the  match  factories  should  be  controlled 
by  the  Diamond  Match  Company.  Those 
manufttcturers  who  would  not  enter  into 
the  scheme  were  to  be  bought  out,  those 
who  pn^xned  to  engage  In  the  business 
vrere  to  be  bought  off,  and  a  strict  watch 
was  to  be  exercised  to  discover  any  person 
who  proposed  to  engage  in  sucli  business, 
that  he  might  be  prevented.  If  possible. 
All  who  entered  into  the  combination,  and 
all  who  were  bought  off,  were  required  to 
enter  Into  bonde  to  the  Diamond  Match  Com- 
pany that  they  would  not,  directly  or  Indirect- 
ly, engage  in  the  mannfocture  or  sale  of  fric- 
tion matehes,  nor  aid  nor  assist  nor  encour- 
Hgfi  any  one  else  in  said  business,  where,  brf  ' 
doing  so,  it  might  conflict  with  the  business 
interests,  or  diminish  the  sales,  or  lessen  tbo 
profits,  of  the  Diamond  Match  Company. 
These  restrictions  raried  in  individual  cases 
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«s  to  the  Ume  It  was  to  oontlnDe,  fjrom  10 
to  20  7WT8.  ThixiT-one  numufacturera. 
being,  Aubatantlallj.  ^  the  fHtories  where 
matetaee  were  made  in  the  United  States, 
either  went  Into  the  oombination,  or  were 
purchased  bj  the  Diamond  ilatch  Gompanj, 
and  out  ot  this  nnmber  all  were  closed  except 
about  13.  Gen.  Alger  was  a  witness  in  the 
case,  and  was  asked  by  his  counsel  the  fol- 
lowing question:  "QuMtUnt.  Iti^pewthat 
during  the  years  1881  and  1882  large  sums  of 
money  were  expended  to  keep  men  out  of  the 
match  buaJoeBs,  remoTe  competition,  buy 
macblnezy  and  patents*  and  in  some  instanoes 
pnrohaae  t^er  matoli  fiu^rles.  I  will  aak 
you  to  state  the  reasons.  iC  any  there  are. 
why  ttaoee  sums  should  not  be  treated  as  an 
expense  of  the  business,  and  charged  off  from 
this  account?"  To  which  be  replied:  "Afh 
Because  the  price  of  matches  was  kept 
up  to  correspond,  so  as  to  pay  these  expenses, 
and  make  large  dividends  above  what  could 
have  been  mad»  had  those  factories  been 
to  the  market  to  compete  with  the  business." 
It  also  appears  from  the  testimony  of  Gen. 
Alger  that  the  orgnnizatiou  of  the  Diamond 
Mntcb  Company  was  in  a  measure  due  to  bis 
exertions.  There  is  no  doubt  that  all  tlie 
parties  to  this  suit  were  active  participants 
in  perfecting  the  combination  called  "The 
Diamond  Match  Company."  and  that  the 
present  dispute  grows  out  of  that  traDsnction. 
and  is  the  fruit  of  the  scheme  by  which  all 
0(»npetitl<m  In  the  manufacture  of  matches 
waa  sttOed,  i^poaition  in  the  business 
crashed,  and  the  whole  business  of  the  coun- 
try Id  that  line  engrossed  by  the  Diamond 
Ifetch  Company.  Such  a  vast  combination 
as  has  been  entered  into  under  the  above 
name  is  a  menace  to  the  public.  Its  object 
and  direct  tendency  is  to  prevent  free  and 
fair  competition,  and  control  prices  through- 
out  the  national  duroHln.  It  is  no  answer  to 
say  that  this  monopoly  has  in  fact  reduced 
the  price  of  friction  matches.  That  polifty 
may  have  been  necessary  to  crush  competi- 
tion. The  fact  exists  tliat  it  rests  in  the 
discretion  of  this  company  at  any  time  to 
raise  the  price  to  an  exorbitant  degree.  Such 
oombinatioDB  have  frequently  been  condemned 
by  courts  as  unUwfuI,  and  against  public 
policy.  Hooker  v.  Vandewater,  4  Denio, 
849;  Stanton  v.  Allen,  5  Denio.  434;  Coal 
Co.  V.  Coal  Co..  68  Pa.  St.  186;  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  672;  Craft  v.  McCon- 
oughy.  79  111.  346;  Hoffman  v.  Brooks,  11 
Week.  Ctn.  Law  Bui.  258;  Hannah  v.  Fife,  27 
Mich.  172;  Alger  v.  Xhacher.  19  Pick.  SI. 
It  is  also  well  settled  that,  if  a  contract  he 
void  as  against  public  policy,  the  court  will 
neither  enforce  it  while  executory,  nor  r^ 
Ueve  a  party  from  loss  by  having  performed 
it  in  part.  Foote  v.  Emerson,  10  Vt.  344; 
and  see  Hanson  v.  Power,  8  Dana,  91;  Pratt 
V.  Adams.  7  Paige,  616;  PUtt  v.  Oliver,  1 
McLean,  800,  2  McLean,  277;  Stanton  v. 
Allen,  5  Denio,  434.  It  is  not  necessary  that 
the  parties,  or  either  of  them,  should  rely 
upon  the  tmcst  that  the  contract  is  one  whioh 


it  is  against  the  policy  of  the  law  to  enforce. 
Courts  will  take  notice,  of  their  own  motion, 
of  illegal  contracts  which  come  before  them 
for  adjudication,  and  will  leave  the  parties 
where  they  have  placed  themselves. 

Oajubbll,  JHOoneurred  with  C^vruN,  J. 

Loisa*  J.  I  concur  la  the  result  reached 
by  Mr.  Jostlce  Shebvood  In  this  case.  I  am 
not,  however,  entirely  eatisfled  with  many 
of  the  reasons  he  gives  for  his  conclusions. 

It  dearly  i^ipears  ttiat  the  defendants  were 
never  members  of  the  Diamimd  Match  Com^ 
pany,  and  never  held  a  dollar  of  its  stoi-k.  ex* 
cept  by  way  of  security  for  tlie  loan  of  their 
credit  to  complainant.  In  1879  D.  M.  Kicb- 
ardson  was  the  head  of  a  corporalion,  organ- 
ized under  the  laws  of  this  state,  having  a 
capital  of  •75,000,  consisting  of  3,000  shares 
at  925  each;  but  such  was  its  financial  con- 
dition tiiat  for  more  than  16  months  prior  to 
July  3,  1879.  its  doors  were  closed,  and  all 
operations  suspended.  In  these  straits  com- 
plainant called  upon  defendant  Buhl,  and  in- 
duced him,  in  conjunction  with  Gen.  Alger, 
on  that  date  to  Indorse  the  commercial  paper 
of  the  corporation  to  the  amount  of  S&O.UOO, 
and  to  become  security  on  his  government 
bond  in  the  sum  of  980,000.  In  order  to  be 
secured,  d^endante  took  1,800  shares  of  the 
capital  stock  of  the  oorpohttion,  with  a  right 
to  vote  it  at  stockholders*  meetings,  to  re- 
ceive dividends  thereon,  paying  one-sixth 
part  of  such  dividends  to  complainant,  and, 
at  the  expiration  of  three  years,  if  all  the  ol^ 
ligations  to  defendants  were  paid,  the  whole 
of  the  stock  held  by  defendants  was  to  b9 
transferred  to  complainant.  Defendants,  after 
this  arrangement  was  made,  giive  their  atten- 
tion to  the  business,  and  it  was  carried  on  till 
December  24,  IStiO,  under  that  arrangement. 
During  this  time,  under  the  management  <A 
the  defendants  from  July  3.  1879,  to  Decem- 
ber 24,  1880,  a  period  of  a  little  over  16 
months,  this  corporation,  whose  doors  had 
been  closed  for  the  prior  16  months,  had 
earned  nearly  930,000.  On  November  22, 
1880.  complainant  made  a  written  proposi- 
tion to  the  defendants  to  modify  and  change, 
in  great  measure,  the  agreement  of  July  3, 
1879.  which  was  agreed  to  by  the  defendants, 
after  some  additions  were  made  at  the  In- 
stance of  Gen.  Alger.  This  proposition,  and 
the  amendment  thereto,  are  set  out  in  full  in 
the  opinion  of  Mr.  Justice  Shbbwood,  and 
need  not  l>e  stated  here.  This  new  arrange- 
ment was  not  yet  signed  by  the  parties,  and 
on  December  27, 1880.  the  parties  met,  and  a 
contract  was  formulated,  with  certain  other 
additions,  which  the  parties  finally  all  assent- 
ed to  and  signed.  It  appears  that  before  this 
contract  was  finally  agreed  upon  and  execut- 
twl,  and  on  December  3,  1880,  the  Diamond 
Match  Company  was  organized  under  the 
laws  of  the  state  of  Connecticut,  and  com- 
plainant desired  to  transfer  the  property  and 
business  of  the  Richardson  Matcti  Company 
to  that*  and  to  take  its  stock  in  pigment 
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therefor.  In  order  to  do  this  complainant 
was  compelled  to  take  one-half  as  much  stock 
in  the  new  company  as  his  properties  and 
business  were  placed  at  In  the  new  company, 
and  to  pay  cash  therefor.  The  property  and 
business  were  placed  in  the  new  company  at 
ftl90.t>00,  in  shares  of  the  new  company's 
common  stock,  and  complainant  took  $95,000 
of  the  preferred  shares.  In  order  to  raise 
this  amount  of  money  complainant  again 
called  upon  the  defendants  to  Indorse  notes 
to  that  amount,  lees  the  net  eamiags  of  the 
Richardson  Match  Ck)mpany  since  July  3. 
1879.  The  defendants  agreed  to  advance  to 
complainant  the  dividends  belonging  to  them 
arising  from  the  business  of  the  Uichardson 
Match  Company,  to  be  used  in  taking  up  the 
notes  indoi-sed  by  them,  and  to  take  the  notes 
of  the  complainant  therefor,  payable  March 
1,  1883,  with  interest  at  7  per  cent.,  and  it 
was  provided  that  all  notes  given  to  defend- 
ants by  complainant  to  make  up  the  $95,000 
should  draw  interest  at  7  percent.  TheCon- 
necticut  Mutual  Life  Insurance  Company 
held  a  mortgage  of  $28,200  on  the  properties 
of  the  Bichardson  Match  Company.  It  was 
provided  in  the  contract  that,  npon  a  transfer 
of  these  properties  over  to  the  Diamond  Match 
Company,  complainant  shonld  deposit  with  it 
$40,000  of  the  common  stock  to  secure  the 
payment  of  this  mortgage,  and  that  complain- 
ant should  take  all  the  balance  of  the  stock, 
both  common  and  preferred.  In  his  own 
name,  and  at  once  indorse  It  over  to  defend- 
ant Buhl,  to  secure  the  defendants  upon  their 
Indorsements,  and  their  Interest  in  the  profits 
of  the  Blamond  Match  Company.  The  con- 
tract  also  provided  that,  if  these  notes  were 
not  paid  by  March  1, 188S,  defendants  might 
sell  these  shues  of  stock  at  public  auction, 
after  30  days'  published  nirtice,  to  meet  anufa 
payments,  Interest,  and  expenses.  The  rights 
and  interests  of  the  parties  were  then  fixed 
by  the  contract  in  the  following  terms:  "It 
is  expressly  understood  that  said  second  par- 
tiea  are  to  receive  one-half,  [each  one-quarter.] 
after  deducting  the  payments  for  interest  as 
above  stated,  of  the  net  earnings  of  said  Mock, 
and  not  merely  one-half  the  dividends;  and 
in  settlement  with  said  flist  party  he  is  to 
pay  to  them  in  addition  the  one-half  of  any 
surplus  or  reserved  fund  whifA.  if  divided, 
would  pertain  to  said  stoc^,  and  on  such  set- 
tlement no  loss  that  may  be  charged  on  ac- 
count of  the  purchase  and  sale  by  said  Dia- 
mond Match  Company  of  other  match  fftcto- 
rles  shall  be  taken  into  account;  and,  if  such 
settlement  la  made  at  the  end  of  a  half  year, 
the  earnings  of  the  whole  year  shall  be  aver^ 
aged,  so  that  the  said  second  parties  shall  re- 
ceive the  full  half  of  the  earnings  of  said 
stock  for  the  whole  year:  provided,  that  on 
such  settlement  the  second  parties  shall  esti- 
mate such  earnings  from  the  trial  balance  or 
books  of  said  Diamond  Match  Company,  and 
shall  make  such  allowances  as  to  them  shall 
seem  just  and  equilable^for  loss  and  shrink- 
age in  values  of  said  Diamond  Match  Com- 
pany, and  shall  take  Into  consideration  Im- 


provements that  have  been  made  oot  of  the 
earnings  thereof."  This  contract  was  ex- 
ecuted on  December  28, 1880,  and  the  Bich- 
ardson Match  Company's  properties  and  busi- 
ness transferred  to  tlie  Diamond  Match  Com- 
pany, and  the  stock  transferred  to  Mr.  Buhl, 
as  the  contract  provided.  It  Is  conceded  that 
since  the  making  of  this  contract  the  notes 
signed  by  defendants  have  been  paid  from 
dividends  received  from  the  Diamond  Match 
Company.  The  whole  contention,  therefore, 
arises  upon  the  construction  of  this  portion 
of  the  contract  referring  to  net  profits,  and 
the  interest  of  defendants  thereunder.  It  a.^ 
pears  that  In  the  organization  of  the  Diamond 
Match  Company  the  various  parties  put  in 
their  plants  and  good-will  of  the  business  at 
exorbitant  prices. — much  more  than  th^ 
were  actually  worth:  and  also  gave  a  bond 
not  to  engage  In  simitar  business,  for  which 
they  were  paid  lai^e  amounts  in  stock  at  the 
company.  Upon  an  Inventory  of  the  prop- 
erty the  following  yenr,  the  properties  were 
put  in  at  their  actual  woith.  The  acconnta 
of  the  company  were  kept  upon  the  ledger 
under  two -general  heads, — one  real  estate 
and  machinery  accounts,  and  the  other  pur- 
chase accounts.  Under  the  new  inventory 
large  deficits  appeared  In  these  two  accounts, 
and,  under  a  lesolntion  of  the  board  at  dl* 
rectors,  suffldent  of  the  earnings  of  the  com- 
pany were  taken  out  and  ap|dted  to  make  up 
these  balances,  and  these  aoooants  were 
charged  off.  C<»aplainant  claims  that  the 
balance  to  be  divided  among  the  atoekholdas 
after  these  deductions,  and  deductions  fw 
expenses,  represented  the  net  profits;  and 
that  d^endants,  under  their  oontract  with 
himi  must  simre  in  this  loss. 

Defendants  claim  that  tbej  are  entitled, 
under  the  agreement,  to  their  share  of  tin 
amounta  charged  oflF  the  same  as  though 
these  amounts  were  not  so  disposed  of  by 
board  of  directors  upon  the  books.  I  think 
the  defendants  are  correct  In  their  interpre- 
tation of  Uie  contract.  The  contract  fs  not 
ambiguous.  It  was  entered  into  by  sl\  tlw 
parties  understandingly,  and  no  fraud  or  mis- 
take Is  charged.  Thecontrai^  expressly  pro- 
vided that  **on  sneh  settlement  no  loss  that 
may  be  charged  on  account  of  the  purchase 
and  sale  1^  said  Diamond  Match  Company  of 
other  match  ftetories  shall  be  taken  into  ac- 
count," etc.  Whatever  the  rights  ttie 
parties  may  be-  as  between  the  complainant 
and  the  Diamond  Match  Company  to  charge 
these  amounts  off,  and  «pp3y  ttie  eamiuga  of 
the  company  to  such  purpose,  certainly  the 
d^endants  could  In  no  manner  be  bound  by 
the  action  of  the  board  of  dtrpctws  in  that  re- 
gard. They  were  not  members  of  that  com- 
pany, and  held  the  stock  directly  from  the 
complidnant  by  way  of  security  for  Uielr  in- 
dorsements, and  for  the  payment  of  their 
claims,  which  were  certainly  and  definitely 
fixed  by  the  contract.  The  net  earnings  ot 
the  company,  as  mentioned  in  the  contract, 
served  only  to  fix  the  amount  they  were  to 
receive.  The  complainant  states  m  his  biU 
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that  the  net  earnings  of  the  stock  of  said 
oompanj,  so  held  as  security  by  defend- 
ants, including  these  amounts  charged  off 
applicaUe  thereto,  amounted,  in  the  jear 
1881,  to  the  sum  of  «81,099.81,  and  for  the 
year  1882  amounted  to  6139,757.93.  While 
these  amounts  are  large,  yet  complainant  gets 
one-half,  and  the  defendants  each  one-quar- 
ter, by  the  terms  of  the  oontract.  As  is  well 
statedby  Mr.  Justice  Sherwood:  "Of  course, 
when  the  parties  entered  into  the  contract, 
no  one  could  certainly  tell  that  the  defend- 
ants would  ever  realizeadoUarof  profits  from 
the  venture,  while  their  liabilities  assumed 
were  very  Urge."  It  could  not  be  known 
that  the  net  earnings  would  ever  be  sufficient 
to  pay  the  interest  on  the  notes  indorsed,  or 
the  mortgage  of  628,000  covering  the  prop- 
ty,  and  which  was  to  be  first  paid  before  the 
defendants  could  have  any  of  the  earnings 
applied  upon  these  notes,  or  share  in  any  bal- 
anoe.  The  success  of  the  enterprise  was  not 
free  from  doubt,  and  complainant  himself 
thought  he  was  assuming  a  great  risk  in 
turning  the  property  Into  the  Diamond  Match 
Company.  He  took  this  risk,  and  the  de- 
fendants shared  it  with  bim  therein  by  the 
Indorsement  of  his  notes  to  nearly  $85,000. 
They  were  together  to  get  one-half  of  the  net 
earnings  for  a  mrtain  definite  period  after 
the  payment  of  these  notes  and  mortgage. 
Complainant  was  then  entitled  to  the  whole 
■stock,  freed  and  unincumbered  from  any 
claims  of  defendants  whatever,  and  the  stock 
was  to  be  assigned  to  him.  The  stock  had 
made  fabulous  earnings,  more  than  com- 
plainant or  defendants  could  have  ever  antici- 
pated or  hoped.  Complainant,  as  appears 
from  this  record,  has  reaped  the  benefits  of 
derendants*  financial  standing  and  business 
abilities.  The  defendants  found  him  with  a 
j^nt  stocked  at  675,000,  and  his  shop  closed. 
They  opened  the  doors,  and  put  the  ma- 
chinery in  motion,  which,  according  to  com- 
plainant's statement,  has  an  earning  capacl- 
tj  of  more  than  6100,000  annuslly,  and 
made  theoomplainant  the  owner  and  possess- 
or of  6190.000  of  the  common  stock  and 
695,000  of  the  preferred  shares  fully  paid  for. 
It  would  seem  that  one  ought  to  be  satisfied 
with  such  results,  and  be  willing  that  those 
who  have  carried  the  burden,  and  upon 
whom  the  loss  would  fall  if  disaster  overtook 
the  e.'iterprlse,  should  share  In  the  profits 
when  crowned  with  success,  especially  when 
the  rights,  duties, and  obligations  uf  the  par- 
ties axe  fixed  with  so  much  certainty  as  ap- 
pears by  this  contract.  Complainant's  bill 
18  entirely  devoid  of  equity,  and  there  is 
nothing  appearing  in  Um  reoord  showing 
ttiat  defendants  have  not  treated  tlie  com- 
plainant in  the  most  honorable  manner,  and 
under  the  true  interpretation  of  the  contract. 

Whether  the  organization  of  the  Diamond 
Match  Company  is  one  against  public  policy, 
I  do  not  proptise  to  discuss.  Defendants  are 
not  membtiis  of  the  company,  nor  have  they 
ever  been.  They  claim  the  right  to  sell  and 
dispose  of  this  stock  so  held  by  them  as  ae- 


onrlty,  and  to  realize  therefrom  the  amount 
then  due  under  the  contract.  By  the  terms 
of  the  contract  they  have  the  right  to  pursue 
this  course.  By  the  decree  of  the  court  be- 
low they  were  restrained  from  making  this 
sale.  I  agree  with  Mr.  Justice  Sherwood 
that  the  decree  of  the  court  below  be  dis- 
missed, with  costs. 

MosaB,  J.,  did  not  sit. 


Flanioah  v.  Phelps  »t  at. 

{Supreme  Court  of  ARnTiesoCo.   Deo.  SO,  1889.) 

KSGOTIABLB  iNBTaOUBNTS  —  JOIKT  UaxeSS  —  Al.- 
TBKATION. 

1.  No  a^DOy  between  several  Joint  makers  of 
s  note  is  Implied  from  their  relation  as  oo-Blgners. 

2.  A  material  alteration  of  the  note  by  ona 
maker  after  the  otber  baa  rigned  It,  If  made  with- 
out tbe  consent  of  tba  latter,  will  make  the  Inatm- 
meat  void  aB,to  him.' 

8.  TheinaertioDof  thefoUowlDgmemorandam, 
over  siRnatarea  of  tbe  makera  of  a  promissory 
note,  "Privilege  of  extension  for  thirty  days 
given, "  held  a  material  alteration  of  the  note.* 
{SyUdtnu  by  the  Court) 

Appeal  from  district  conrt,  St.  Loals  conn- 
try;  Stbarns,  Judge. 

8.  B.  Cheesemajit  for  appellant.  SnHffn, 

Cash  A  Williams,  for  respondents. 

VANDERBtTROH,  J.  One  Church  negotia* 
ted  a  loan  from  the  plaintiff  for  6210,  to  be 
secured  by  the  Joint  note  of  himself  and  the 
defendant  Phelps.  The  note  was  made  pay- 
able 30  days  after  date,  with  interest  at  10 
per  cent.,  and  the  signature  of  the  defendant 
Phelps  was  procured  by  Churob,  who  also 
signed  and  delivered  it  to  the  plaintiff's 
agent.  One  of  the  defenses  relied  on,  and 
the  only  one  we  need  consider,  is  that  the 
note  was  altt^red  after  it  was  signed,  by  tbe 
addition  of  the  following  memorandum  or 
stipulation  at  the  end  thereof,  and  above  the 
signatures:  "Privilege  of  extension  for  thir- 
ty days  after  maturity  given."  The  result 
was,  as  defendant  claims,  that  he  had  no  no- 
tice whatever  that  this  clause  was  inserted 
until  long  after  the  note  was  due,  and  that 
Church,  who  was,  as  between  the  makera, 
the  principal  debtor,  subsequently  procured 
a  further  extension,  and  failed  lo  pay  the 
note  altogether.  The  evidence  was  sufiicient 
to  support  tlie  finding  of  tbe  jury  that  such 
alteration  was  made,  and  withoutdefendants* 
knowledge  or  consent,  and  we  think  it  was  a 
material  une.  It  introduced  a  new  element 
into  the  contract.  The  stipulation  was  clear- 
ly intended  to  qualify  the  terms  of  the  note 
»s  to  the  time  when  the  makers  should  finally 
tie  compelled  to  pay  it.  Ko  agency  between 
several  joint  makers  of  a  note  is  Implied  from 
their-mere  relation  as  co-signers.  Wlllough- 
by  V.  Irish.  35  Minn.  67.  27  N.  W.  Bfp.379. 
HenM  an  essential  alteration  by  one  oo* 


'As  to  what  are  material  alterations  In  written 
instruments,  and  tbeir  effect,  see  Evans  v.  Law- 
ton,  81  Fed.  Rep.  233,  and  note;  Bank  v.  Wolff, 
(Cal.)  21  Pao.  Rep.  551,  and  note;  Palmer  r.  Poor, 
(Iiid.)S8N.  KItop. — . 
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maker,  thongh  before  the  delivery  of  the 
note.  If  after  the  other  maker  has  signed  it. 
Is  fatal  to  an  action  against  him,  If  made 
without  his  consent  or  authority.  Wood  v. 
Steele,  6  Wall,  til;  Draper  t.  Wood,  112 
Ha88.  S1&  Order  affirmed. 


Abhoub  Pagkznq  Go.  v.  Biohter,  Sberlft. 

iSupretM  Court  of  Minnesota.  Deo.  20, 1689.) 
Bbkrivf — Failubb  to  Lbvt  EzBounoN. 
Where  an  executloo  in  due  form  Issues  to  a 
sherltF  to  collect  the  amoant  of  a  TBlid  jad^ent, 
and,  tbrooeh  hla  neglect  to  make  a  levy,  the  debt 
is  lost,  he  is  liable  to  the  plaintiff  in  the  execution 
for  the  amount  thereof.  The  right  to  enforce  the 
lodgment  being  conolusiTelv  established  by  It,  it 
Is  a  Ticdation  of  his  ofBcl^  duty  to  disobey  the 
mandate  of  the  prooesa,  and,  in  an  action  against 
him  by  the  judgment  creditor  for  his  misfeasance 
or  non-feasaooe,  the  judmient  of  the  oonrt  whose 
oflloer  he  la,  and  whose  directions  he  Is  bound  to 
obey.  Is  otmottulTO  erideooe  of  the  platnttfTs  right 
tome. 
(SyUobua  by  the  Court.) 

Appeal  district  courts  Bams^  county; 
KxL-LY,  Judge. 

John  B.  A  W.  H.  Sanbomt  for  appellant. 
Otto  K.  Bauer  and  Ohapin  dt  Sauer,  for  re* 
BpODdent. 

Yahderbttboh,  J.  The  defendant*  as 
sheriff  of  Ramsey  coonty,  on  or  aboat  the  1st 
day  of  September,  1887,  leceived  an  execu- 
tion in  due  form,  issued  out  of  the  district 
court  of  that  county,  upon  a  judgment  recov- 
ered by  the  plaintiff  against  Joseph  Brown 
and  Gteorge  Brown,  in  that  court,  for  the 
sum  of  t95>38.  The  record  oi  the  judgment 
shows  j  urisdletion  of  the  defendants  and  of  t^e 
subject-matter,  and  the  judgment  was  duly 
rendered.  It  was  determined  In  that  action 
that  plaintifl  Is  a  oorporatloo,  and  there  is  no 
suggestion  of  fraud  or  want  jurisdiction. 
It  became  the  official  duty  of  the  defendant, 
sheriff,  In  obedience  to  ttie  directions  ct  the 
writ,  to  satisfy  the  execution  out  of  the  per- 
sonal or  real  property  of  the  Judgment  debt- 
ors within  his  county  within  60  days,  as 
therein  commanded.  The  execution  was  re- 
turned by  the  sheriff  wholly  unsatiafled  on 
the  Sd  day  of  September,  1887.  This  action 
is  brought  to  recover  the  amount  of  the  judg- 
ment,  on  the  ground  of  neglect  and  violation 
of  offlcial  duty  by  the  defendant  in  falling  to 
make  the  amount  thereof  of  the  goods  and 
chattels  or  other  property  of  the  defenduit  as 
by  the  writ  commanded.  It  is  alleged  tliat 
when  he  received  the  same,  and  while  in  iiis 
bands,  they  had  property  sufficient  to  satisfy 
the  same,  and  subject  to  levy  thereon,  of  all 
which  he  had  notice,  and  that  by  reason  of 
such  neglect  plaintiff  lost  its  debt,  the  de- 
fendants Imvlng  become  insolvent.  The  only 
question  raised  In  this  court  Is  whether  the 
defendant  could  controvert  in  this  action  the 
corporate  existence  of  the  plaintiff.  The 
oouit  below  correctly  held  that  no  snch  Issue 
eonid  be  raised  by  the  sheriff  in  this  suit. 
The  Judgment  was  valid,  and  the  writ  was 
regular  on  its  face.   He  could  not  retoBO  to 


obey  it  because  some  issue  In  the  action  was 
wrongly  determined.  The  court  bad  deter- 
mined that  the  plaintiff  was  a  corporate  en- 
tity, enUtled  to  recover  the  aroonnt  adjudged 
due.  The  writ  to  execute  and  enforce  the 
judgment,  issued  in  pursuance  of  it  in  the 
same  action,  commanded  him  as  an  officer  of 
the  court  to  collect  it.  He  was  absolutely 
concluded  by  the  record.  It  was  neither  his 
duty  or  privilege,  as  an  officer,  to  question  it, 
and  be  was  bound  to  obey  ttae  directions  of 
the  writ.  And  If,  through  his  failure  to 
levy,  the  debt  was  lost,  he  Is  responsible  to 
the  plalntiif  for  all  the  actual  damages  oc- 
casioned by  his  non-feasanoe.  Order  affirmed. 


Jones  e.  Chioaoo,  U.  ft  St.  P.  B.  Oo. 
(Supreme  Court  of  MlnheKOta.  Doc  SO,  1880.) 

CaBKIEBS  OV  PlSSBHOBBS— AUQHTtHO  VBOM  MOT- 
INO  TbUH— NSVLT-OlBOOVnUD  EVTOIKCS. 

1.  It  fs  u^lgent  and  unwarrantable  oondoot 
on  the  part  of  a  eonduetor  In  charae  of  a  train  to 
notify  or  advise  a  passenger  to  leave  the  train 
while  in  motion,  under  drcumstanoe*  likely  to  ex- 
pose him  to  accident  or  injury. 

9.  Unless  a  train  is  moving  vety  slowly,  and 
the  ciroumstances  are  especially  favorable,  it  is 
prima  fcuHe  negli^nce  for  a  passenger  to  attempt 
to  alight  or  Jump  xrom  a  movii^  train.  The  cfr- 
eunstooces  may,  however,  be  sooh  as  to  render 
the  question  aproperone  for  Uie  jury.  He  mi^  be 
justmed,  in  any  particular  case.  In  relying  upon 
the  superior  knowledge  of  the  conductor  as  to  the 
speed  and  movements  of  the  train,  and  other  dr- 
oumstaaoes,  and  in  following  his  directions,  par- 
ticularly when  notified  to  act  promptly,  to  prevent 
being  carried  beyond  a  station.^ 

8.  The  decision  of  the  trial  oonrt,  refusing  aa 
application  for  a  new  trial  mode  on  t^e  ground  of 
newly-discovered  evidence,  will  not  be  reversed 
where  the  affidavits  are  conflictiag,  and  such  evi- 
dence is  merely  eomnlaUve,  or  tor  the  purpose  of 
impeachment. 
(Syllabus  by  Ow  Court.) 

Appeal  from  district  court,  Faribault  coun- 
ty; 8BTBRANCE,  Judge. 

Andrew  C.  Dunn,  (ZT.  JT,  Field,  of  conn- 
sel.)  for  appellant.  Lotely  A  Morgan^  8.  J. 
Ahhott,  D.  P.  Morgan,  and  W,J,  Traxk,  for 
respondent. 

Yansebbuboh,  J.  The  plaintiff  par- 
chased  a  ticket  at  Wells  for  Winnebago  City, 
— towiM  on  the  line  of  the  defendant's  rail- 
way,— ^took  passage  on  a  freight  train,  en- 
tered the  caboose  in  the  evening,  tell  asleep, 
and  was  asleep  when  the  train  arrived  at 
Winnebago  City.  He  did  not  wake  up  in 
time  to  get  off  while  the  train  was  stopping 
at  the  latter  place;  bat,  just  as  It  was  leav- 
ing, the  conductor  came  into  the  caboose^ 
and,  according  to  the  plaintiff's  testimony, 
awaJcened  him,  asking:  **  Where  are  you  go- 
ing? Answer.  Winnebago  City."  He  then 
said:  "You wanttogetoff,andgetoffqulck.** 
"He  said  that  two  or  three  times. ^  The 
plaintiff  also  testifies  that  he  conducted  bim 
to  the  platform,  **  urged"  him,  and  "seemed 


^On  the  general  subject  of  negUgenoe  in  alight- 
ing from  and  boarding  movlngtrafna,  see  Railroad 
Co.  V.  Crunk,  <Ind.)  Si  N.  £.  Rep.  81,  and  note; 
Railway  Cow  v.  WiUlams,  <Tez.)  8  8.  w.  Rep.  78, 
and  note. 
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to  be  In  a  harry;**-  that  the  night  was  very 
dark;  that  he  knew  the  train  was  moving, 
but,  he  thought,  very  slow;  and  that  he  had 
not  been  notified  that  it  had  passed  Winne- 
bago City.  The  witness  says,  also,  he  can- 
not remember  whether  the  condnctor  helped 
him  down  the  steps,  but  says  he  had  hold  of 
his  arm;  but  "the  train  gave  a  larch,  and 
be  sort  of  pushed  me,  and  I  went  off."  On 
his  cross-examination  he  says  that  after  they 
started  for  the  rear  end  of  the  car  the  con- 
ductor said  to  himr  "You  had  better  hurry 
up,  and  get  off  as  soon  as  you  can;"  that  wit- 
ness supposed  that  the  train  was  coming  up 
to  the  platform  at  the  station;  that  he  got 
onto  the  rear  step,  and  was  going  to  get  off 
there;  and.  he  says,  *'the  train  gave  a  lurch, 
and  I  felt  off,  and  he  pushed  me  at  the  same 
time."  This  Is  the  substance  of  plaintiff's 
version  of  the  matter.  He  is  contradicted 
upon  the  material  points  by  the  conductor, 
who  apparently  gives  a  very  reasonable  and 
consistent  account  of  the  transaction,  and 
one  which  is  essentially  different  from  that 
given  by  the  plaintiff.  But  it  was  for  the 
jury  to  determine  these  matters  of  difference 
upon  the  whole  case  as  submitted,  and  the 
trial  court  is  so  far  satisfied  with  the  verdict 
that  it  did  not  deem  a  new  trial  proper,  either 
on  the  ground  that  the  verdict  was  not  justi- 
fied by  the  evidence  or  on  the  ground  of  new- 
ly-discovered evidence.  The  charge  of  the 
court  is  not  returned,  and  must  be  presumed 
to  have  fairly  presented  the  case  to  the  jury. 
The  defendant  insists  (1)  that  there  is  no 
proof  of  actionable  negligence  on  its  part;  (2) 
that  the  evidence  clearly  establishes  contribu- 
tory negligence;  and  (3)  that  a  new  trial 
should  have  been  granted  on  the  ground  of 
newly -discovered  evidence. 

1.  Whether,  upon  all  the  evidence,  It  was 
considered  by  the  trial  court  that  the  plaintiff 
was  thrnst  off.  or  required  to  leave  the  train 
by  the  conductor,  or  whether  he  was  simply 
notified  by  the  conductor  to  get  off,  while  the 
tndn  was  in  motion,  without  being  warned 
of  the  risk  in  doing  so.  we  think  there  is  snf- 
fldent  ertdenee  of  negligence  to  support  the 
Terdlct.  The  conductor  admits  that  the  train 
had  left  the  station,  and  was  going  8  to  10 
miles  an  hour  at  the  time.  It  might  be  as- 
sumed that  he  knew  the  drenmstancea,  and 
that  be  would  not  imprudently  advise  or  di- 
rect a  passenger  to  jump  off  a  train,  unless 
it  was  safe  to  obey  his  orders;  and  the  pas- 
senger would  naturally  rely  upon  his  judg- 
ment toa  greater  or  less  degree,  according  to 
the  nature  of  the  case.  The  evidence  cer- 
tainly tended  to  show  that  the  language  and 
conduct  of  the  conductor  In  this  instance 
were  such  as  to  authorize  the  plaintiff  to  con- 
clude that  he  had  a  right  to  get  off  the  train, 
and  that  he  could  safely  do  as  he  was  direct- 
ed. Bucherr.  Bailroad  Ga,  98  N.  T.  1»1. 
The  notlBoatioD  to  leave  the  train  under  the 
drcnmstances,  if  acted  on,  was  likely  to  ex- 
pose plaintiff  to  danger  and  injury;  and,  if 
the  evidence  of  the  latter  was  true,  it  was 
reckless  and  unwammted  conduct. 


2.  Ordinarily  a  passenger  would  be  held 
not  to  be  justified  in  getting  off  a  train  while 
in  motion,  except  at  his  own  risk.  Unless 
the  train  is  moving  very  slowly,  and  the  cir- 
cumstances are  especially  favorable,  it  would 
be  deemed  prima  facie  negligence.  It  is  not 
necessarily  so,  however;  and  the  circumstan- 
ces presented  by  the  record  were  such,  in 
this  case,  as  to  make  the  question  one  for  the 
jury.  He  claims  to  have  been  mistaken  as  to 
the  speed  of  the  train.  He  was  directed  to 
make  haste  to  get  off.  He  might  assume 
that  the  conductor  knew  all  about  the  place 
and  the  movements  of  the  train,  and  that  it 
would  be  necessary  to  obey  orders  to  avoid 
being  carried  beyond  his  destination.  He 
was  suddenly  waked  out  of  sleep,  be  says, 
and  did  not  understand  that  the  train  was 
moving  rapidly.  These  and  perhaps  other 
circumstances  were  proper  to  be  considered, 
and  were  sufficient,  we  think,  to  jnstlty  the 
trial  court  in  submitting  the  case  to  the  jury. 
Filer  V.  Railroad  Co.,  49  N.  Y.  51;  Shannon 
T.  Railroad  Co.,  78  Me.  60;  Pool  v.  Railroad 
Co.,  56  Wis.  236,  14  N.  W.  Rep.  46. 

3.  Tbe  affldavits  of  several  persons,  whose 
evidence,  it  Is  claimed,  can  be  procured  at 
another  trial,  show  that  the  account  of  the 
occurrence  given  to  them  by  the  plaintiff  was 
different  from  that  testified  to  by  him  upon 
the  stand.  This  was.  however,  cumulative 
evidence  of  the  same  kind  with  that  intro- 
duced on  the  trial.  was  also  in  part  con- 
tradicted, and  in  part  attempted  to  be  ex- 
plained, in  the  opposing  affldavits.  The  de- 
cision of  the  trial  court,  upon  the  record  as 
presented,  ought  not  to  be  disturbed  by  this 
court.  Lampsen  v.  Brander,  28  Minn.  528, 
11  K.  W.  Rep.  94;  Peterson  t.  Faust,  80 
Minn.  22. 14  K.  W.  Rep.  64.  Judgment  af- 
firmed. 


STATB  tK  ATOwna- 
(Sitpnnw  Court  of  Miimewta.  Deo.  90,  1880.) 
QuimrAi.  Law— Appbai. 
L  An  order  overmUng  a  demurrer  In  a  orimi- 
nal  case  Is  not  appealable.  Judgment  must  Ant 
be  prononnoed  insEeon,  beton  an  i^peal  can  be 
taken. 

2,  The  court,  upon  overruling  a  demurrer  to  an 
tndictmeat,  may  permit  the  deiesdant  to  plead 
forthvrith,  or  at  such  other  time  as  it  may  fix. 
Where  tbe  case  Ib  certified  to  the  sapreme  court 
for  Its  decision,  and  for  any  other  good  and  satis- 
factory reason,  the  court  mi^  extend  the  time,  or 
allow  the  defendant  to  plead  after  the  time  ongU 
nally  fixed  therefor. 
(Syllainu  by  tfw  Court] 

Case  certified  from  district  court,  Washing- 
ton county;  MoCliter,  Judge. 

Ifanh  <ft  iTatAatoay,  for  appellant.  Moui 
B,  Clappt  Atty.  G«n.,  and  Orrit  E,  Lett  Co. 
Atty.,  tor  the  State. 

Yahdbbbubgh,  J  .  The  record  shows  that 
the  defendant  filed  a  demurrer  to  the  Indlct- 
menti  which  was  overruled  by  the  court,  and 
be  was  thereupon  ordered  by  the  court  to 
plead  forthwith.  He  declined  to  plead,  but. 
treating  the  decision  and  order  of  the  court 
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as  a  final  judgment  in  a  criminal  case,  ap- 
pOided  therefrum  to  the  supreme  court.  .The 
appeal  was  determined,  and  the  decision  ot 
the  lower  coort  affirmed.  42  IS.  W.  Bep. 
543.  The  nature  of  the  appeal  was  not  called 
to  the  attention  of  this  court  or  considered 
hj  it.  The  only  way  in  which  a  decision  up- 
on a  demurrer  or  motion  in  a  criminal  case 
can  be  reviewed  here  is  upon  a  report  of  the 
Judge  if  in  his  opinion  the  case  be  a  proper 
one,  under  chapter  117,  g  11.  The  decision 
of  the  court  disallowing  a  demurrer  ia  not  a 
final  judgment,  within  the  meaning  ot  sec- 
tion 1  of  that  chapter,  and  is  not  appealable. 
The  judgments  raerred  to  la  that  section  are 
such  asdetermine  the  measure  of  punishment 
to  be  inflicted,  and  are  to  be  enforoed  with- 
out further  judicial  action.  State  v.  Koonan, 
24  Minn.  175.  The  appeal  above  referred  to 
was  therefore  unauthorized,  and  tlie  court 
was  justified  in  treating  the  defendants  fail- 
ure to  plead  as  an  dactton  on  his  part  to 
stand  by  the  demurrer,  and  might  have  pro- 
ceeded to  pronounce  sentence  Immediately. 
But  after  the  case  was  remanded  the  defend- 
ant. Upon  being  brought  before  tlie  court  for 
sentence,  asked  to  be  permitted  to  plead;  and 
the  court  thereupon  held,  "after  aigument 
and  consideration,  that  the  decision  was  un- 
der the  statute  a  final  Judgment  in  the  case, 
and  that  the  court  was  without  anthwity  to 
permit  the  defendant  to  [^ead.**  And  upon 
the  request  of  the  detoidant  the  court,  deem- 
ing the  quesUon  an  important  and  doubtful 
one,  certified  the  case  to  this  court.  The  lan- 
guage of  the  sefdlon  under  consideration 
(chapter  111,  §  10)  is  as  follows:  "If  the  de- 
murrer is  disallowed  or  theindictment  amend- 
ed, the  court  shall  permit  the  defendant,  at 
his  electiooi  to  plead,  which  he  must  do  forth- 
with, or  at  such  time  as  the  court  may  allow. 
If  he  does  not  plead,  judgment  shall  be  pro- 
nounoed  against  him.**  We  do  not  ander- 
stand  that  the  court  had  yet  pronounced 
judgment.  We  are  of  the  opinion  tliat  the 
court  had  power  in  its  discretion  to  allow  the 
d^endant  in  this  case  to  plead.  The  statute 
allows  the  court  to  fix  the  time  within  which 
the  plea  must  be  made.  We  are  unable  to 
aee  why  it  might  not  change  the  time  or  allow 
a  subsequent  plea,  upun  good  cause  shown. 
And  since  the  court  may  certify  its  decision 
upon  demurrer  to  the  supreme  court,  and 
stoy  proceedings,  in  tlie  mean  time  the  ques* 
tion  when  the  defendant  shall  plead  over 
must  be  controlled  in  great  measure  by  the 
Bound  discretion  of  tiie  court.  By  the  strict 
common-liiw  rule,  the  demurrer  to  an  indict- 
ment was  held  to  be  a  deliberate  confession 
from  which  the  court  would  not  relieve,  and 
if  the  demurrer  was  overruled  the  party 
was  not  entitled  to  wttbdruw  it.  but  judg- 
ment followed.  People  v.  Taylor,  3  Denio, 
dS.  But  under  the  statute  we  have  quoted 
be  is  expressly  given  an  opportunity  to  plead 
over,  and  the  time  is  to  be  Bxed  by  the  court. 
And  we  think  it  should  be  held  to  be  in  the 
sound  discretion  of  the  court  to  extend  the 
time  or  to  allow  a  plea  to  be  interposed  at  a 


later  time  than  originally  designated.  This 
will  not  l>e  likely  to  create  any  more  delay  or 
embarrassment  in  practice  than  the  ordinary 
exercise  of  its  discretion  by  a  court  in  allow- 
ing a  plea  of  guilty  to  be  withdrawn,  and 
that  of  not  guilty  to  be  substituted.  The 
court  should  have  entertained  the  applica- 
tion, and  exercised  its  discretion  thereon. 
The  case  will  therefore  be  remanded  for  fur- 
ther proceedings  in  conformity  with  this  opin- 
ion* 


State  v.  Wtmak. 
(Supreme  Court  of  tfinnetoto.  Dea  90, 188B.) 

IKTOUOATIMO  LiQOOBS— ISDIOTMBirr — ApPKiJ- 

1.  In  eo  Indictment  for  veiling  liqnots  tritboat 
a  Uoense,  a  oh&rge  that  the  defendant  sold  *'on6 
giU  of  whisky"  ButScIently  defines  the  quantity, 
and  shows  that  It  was  less  than  flve  gallons. 

3.  Where  tben  is  no  Mil  of  ezoepUons  ood- 
tidned  in  Um  reoord,  no  question  will  be  oonridered 
in  this  oourC,  except  as  to  the  sufD^enoy  of  the  In- 
dlottnent  to  support  the  judgment. 
(.SyUabuM  by  the  Court.) 

Appeal  from  disteiet  oourt,  Dodge  county; 
Bdokhah.  Judge. 

C.  B.  Palmer,  for  appellant.  Mom»  S, 
Clapp,  Atty.  Oen.,  and  SamuH  Lord,  Oo. 
Atty.,  for  the  State. 

TAiTDBiiBTrBOB,  J.  Indiotment  for  selling 
Intoxicating  liquors  without  a  license.  Tb« 
first  assignment  of  error  is  that  the  Indict- 
ment does  not  show  that  ttw  qnanttty  of  liq- 
uor sold  was  less  than  five  gallons.  This  U 
the  only  objection  to  Uie  uidiotment.  The 
amount  specified  as  having  been  so  sold  is  one 
gill  of  whi^y.  This,  however,  sufficiently 
defines  the  quantity  scdd,  and  im  the  face  A 
the  Indictment  shows  that  it  was  within  the 
statutory  limit.  State  v.  Lavake,  26  Minn. 
528, 6  W.  Bep.  339.  The  other  queeUona 
in  the  case  are  snch  as  could  only  be  raised 
upon  a  bill  ftf  exceptions  duly  settled  and  al- 
lowed by  the  trial  judge,  as  required  by  chap- 
ter 117,  §  6,  Oen.  St.  But  there  is  no  bill  of 
exceptions  in  the  record,  and  the  minutes  of 
tlie  evidence  have  no  place  in  the  record,  and 
cannot  be  considered  here.  State  t.  MiUw, 
23  Uinn.  352.   Judgment  affirmed. 


Streissouth  et  dl.  «.  Beioelhan  et  ol. 
{Suvreme  Court  of  Wigcongin.   Deo.  8, 1889.) 
OABXtBHUKNT—AFFiDXYiT— Rights  OFQABmsHsa. 

1.  As  Rev.  St.  Wis.  S  requires  the  amount 
of  the  defendant's  indebtedness  to  be  stated  posU 
lively  in  an  affidavit  for  attaohment,  some  one 
who  has  knowledge  ot  Uie  facts,  an  affidavit  of 
plaintLfCs*  attomej,  though  positive  In  form,  la  In- 
sulBcient  where  ft  adds  that  affiant's  knowledge 
Is  derived  from  etatements  made  by  plaintiffs  and 
their  agent. 

2.  A.  valid  attaohment  is  essential  to  the  main- 
tenance of  an  action  on  a  demand  not  due. 

&  Under  Bev  St.  Wis.  %  3766,  providing  that, 
when  the  garnishment  is  not  in  aid  of  an  execu- 
tion, no  trial  shall  be  had  of  the  garnishee  action 
till  the  plsintiiC  shall  have  a  judgment  In  the  prin- 
cipal action,  a  garnishee  judgment  is  invalid  wnere 
in  the  priiHapal  aotion,  on  a  demand  not  due,  thw« 
mu  no  vaUd  attainment. 
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4w  A  garnishee  mm  avKll  himself  of  anr  defeot 
In  ttae  proceedisffs  In  the  original  action  whlob.  la- 
Talldates  the  judgment. 

Appeal  from  circuit  conrt,  Saa  Claire 
oonnty. 

This  action  was  brought  against  the  prin- 
cipal defendant,  Besslnger,  pursuant  to  chap- 
ter 238,  Laws  1880.  (2  Sanb.  &  B.  Ann.  St. 
1678,)  on  a  demand  not  then  due.  An  attach- 
ment was  iBsued  based  upon  an  affidavit  of 
the  attorney  for  the  plainUffs,  and  Uie  ^pel- 
lant.  Samuel  Relgelmaa,  was  summoned  as 
garnishee.  He  answered  denying  any  lia- 
bility to  the  defendant.  PlafntifiFs  took  issue 
on  anch  answer.  Servioe  of  tlie  summons 
npon  the  principal  defendant,  Bessinger,  whs 
made,  or  attempted  to  be  made,  by  publica- 
tion thereof.  Judgment  by  default  was  ren- 
dered against  Bessinger  for  the  amount  of 
plaintirrs'  claim.  Thereupon  the  issue  in  the 
garnishee  action  was  tried,  and  the  trial  re- 
anltt^  in  a  judgment  for  the  plalntifts.  The 
aflldavitfortheattachmentlsaafollows:  **T. 
F.  Frawley,  being  duly  sworn,  says  lie  Is  the 
attorney  for  the  atrnve-named  plaintiffs,  and 
makes  this  affldavit  on  their  behalf.  That 
the  above-named  defendant  Is  indebted  to  the 
I^aintiffsintbesum  of  one  hundred  and  thirty 
dollars  and  (ifty  cents  over  and  above  all  set- 
and  that  the  same  is  to  becomedue  upon 
contract,  express  or  implied;  and  deponent 
has  good  reason  to  believe  that  the  defendant 
has  assigned,  conveyed,  disposed  of,  and  con- 
cealed, and  is  about  to  assign,  convey,  dis- 
pose of,  and  conceal,  his  property  with  in- 
tent to  defraud  his  creditors.  That  the  de- 
fendant B.  Bessinger  fraudulently  contracted 
the  debt  and  incurred  the  obligation  respect- 
ing wlilch  this  action  is  brought.  Deponent's 
knowledge  of  the  said  indebtedness  of  the  de- 
fendant is  founded  upon  tbestatement  there- 
of received  from  tlie  plaintiffs  herein,  and 
from  statements  made  to  afllant  by  one  W. 
J.  Carley,  traveling  salesman  for  said  plafn- 
tUb."  Thegarnisheedefendantappe^from 
the  judgment  against  him. 

Jamea  Wiekham,  for  appellant.  T,,  P* 
Fratoley,  for  respondents. 

Lton,  J.,  (€^fter  ttaUng  thefacU  at  above. ) 
The  garnishee  defendant  may  avail  himself 
of  any  defect  in  the  proceedings  in  the  origi- 
nal action  which  operates  to  invalidate  the 
judgment.  Healeyv.Butler.66Wis.9,27N. 
W.  Rep.  822. 

It  is  settled  beyond  controversy  that,  under 
our  attachment  law,'  the  indebtedness  of  the 
defendant  In  the  attachment  must  be  posi- 
tively Slated  by  some  afSant  who  has  knowl- 
edge of  the  facts.  Talbot  v.  Woodle,  19  Wis. 
174,  and  cases  there  cited ;  Hawes  v.  Clement, 
64  Wis.  152, 25  N.  W.  Rep.  21 ;  Steam  Heating 
Co.  V.  Sloteman,  67  Wis.  118,  (128.)  30  N.  W. 
Bep.  241.  Thus,  in  Talbot  v.  Woodle,  an  affi- 
davit which  stated  the  amount  of  the  indebted- 
ness on  information  and  belief  was  held  Insuf- 
ficient to  support  an  attainment.  The  afflda- 

tBaT.8t.Wls.|978L  ~ 


Tit  In  the  present  ease  states,  In  fbrm,  the 
amount  of  the  indebtedneas  positively,  and 
If  it  stopped  there  would  be  sufficient.  But 
It  proceeds  to  state,  in  substance,  that  the  , 
only  knowledge  which  the  affiant  had  on  the 
subject  was  what  the  plaintiffs  and  their 
agent  told  him.  It  amounts  to  no  more  than 
a  statement  that  the  plalotifE  and  bis  agent 
told  the  affiant  the  defendant  was  Indebted  to 
the  plaintifTs  in  the  sum  therein  named. 
Hence  the  affidavit  is  entirely  insufflctent  to 
support  the  attachment. 

In  an  action  brought  upon  a  demand  not 
due,  a  valid  attachment  is  essential  to  the 
maintenance  of  the  action.  Falling  the  at- 
tachment, the  action  necessarily  abates.  It 
was  so  held  in  Gowan  v.  Hanson,  55  Wis. 
341,  13  X.  W.  Kep.  238,  and  nothing  need  be 
added  to  what  was  there  said  by  the  chief 
Justice  on  that  subject.  It  follows  that  the 
judgment  against  tlie  principal  defendant  is 
invalid. 

Section  2766,  Bev.  St.,  provtdea  that, 
"when  the  garnishment  is  not  in  ^d  of  an 
execution,  no  trial  shall  be  had  of  the  gar- 
nishee action  until  the  plaintiff  shall  have 
judgment  in  the  principal  action.**  In  the 
present  action  the  plaintifib  had  no  valid 
judgment  in  the  principal  action  when  the 
trial  of  the  issue  was  had  In  the  garnishee 
action,  and  when  judgment  against  the  ap- 
pellant was  rendered  therein.  It  follows 
that  the  garnishee  judgment  Is  erroneous, 
and  must  be  reversed. 

Many  other  errors  are  assigned  as  grounds 
for  a  reversal  of  the  judgment,  but  it  is  un- 
necessary to  discuss  them  here.  The  same 
errors  are  assigned  in  the  case  of  Frisk  and 
otliers  against  these  defendants,  decided  here- 
with, and  th^  are  considered  In  that  case.  . 

Judgment  reversed. 

Fbise  «i  al,  V.  BmoELHAN  €t  al, 

(Supreme  Court  of  ITteeonein.  De&  8,  1889l} 

FEAxmvtxm  OoirvKTAiroBB— OABHiBHiEaNT— Pabt- 
HBRBRiF  —  Sasviaa  ov  Smncojrs  st  Poblhut 
noK. 

1.  AnndslieepnnflnaedgDodssUppedtohlm 

by  defendant  withoat  having  seen  the  good*  or  an 

invoice  thereof,  and  withoat  any  inquiries,  except 
of  defendant,  as  to  the  quantity  and  valne  thereof. 
He  admitted  to  a  witness  that  they  were  a  bank- 
rupt stock  worth  (8,000,  which  he  bad  purotaaaed 
at  20  cents  on  the  dollar,  and  it  appeared  that  he 
commenced  to  sell  them  at  a  third  of  their  aotu^ 
value.  The  only  testimony  as  to  consideration  was 
that  prior  thereto  the  garnishee  had  lent  defend- 
ant 1500,  for  which  he  had  afterwards  received  an 
unsecured  note,  though  they  had  been  acquainted 
only  a  year,  and  their  personal  iateroonrse  In  that 
time  was  ousual  and  uifiMquetlt,  and  that  In  pay- 
ment for  the  goods  he  surrendered  the  note,  and 
Indorsed  to  defendant  a  certificate  of  deposit  for 
tOOO,  dated  two  days  before.  Held,  that  the  evl- 
denoe  justified  s  finding  that  the  ss^e  was  In  fraud 
of  defendant's  oredltors,  to  the  knowledge  of  gar- 
nishee;  that  the  goods  were  worth  at  least  11,200; 
and  that  gamlahee  was  liable  to  the  creditors  for 
the  value  thereof.  v 

2.  A  case  tried  without  a  Jury  wlU  not  be  re> 
versed  for  tha  admission  of  Incompetent  evidence 
or  the  exolasion  of  testimony,  where  neither  ^tectax 
ttie  result.  ^ 

8.  A  valid  judgment  In  the  prinolpal  aotton 
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agldnat  def  endaot  is  eesentlal  to  the  VBlidlty  of  the 
Judgment  against  garnUhee,  and  the  latter  maj 
attack  the  validity  of  the  principal  judgment. 

4.  WberetheaummonBiB  aotpersonallvserred 
on  the  defendant,  the  judgment  against  aim  will 
be  invalid,  nsleas  there  la  a  due  publication  of  the 
snmmoDs  made  oa  a  valid  order  for  publication 
thereof,  ^ven  after  tiie  filing  of  a  verified  com- 
plaint. 

5.  The  bringing  of  an  action  and  garnishee 
proceedingB  in  a  firm  name  being  a  mere  irregu- 
larity, which  Is  waived  unless  objected  to  before 
judgment,  leave  to  amend  before  judgment  In  the 
garnishee  proceedings,  but  after  judgment  in  the 
principal  action,  bv  Inserting  in  place  of  the  firm 
name  the  names  m  the  partaers,  la  properlr  at 
lowed. 

6.  Under  Bev.  Bb  WU.  1 8758,.  the  Issuing  of  a 
anmmons  bdngsnfBeieat  basis  for  the  maintenance 
of  an  action  and  garnishee  proceedings  on  ademand 

Sast  due,  the  invalidity  of  an  attaobmenttiierBin 
oea  not  alfect  the  garnishee  judgment. 

7.  A  verification  of  a  complaint  Is  suificient 
which  alleges  that  affiant  is  plaintiffs'  attorney, 
and  makes  the  verification  in  their  behalf ;  that  he 
has  read  the  oomplalnt,  and  knows  the  contents 
thereof,  and  verily  believes  the  sune  to  be  true; 
thai  the  sources  of  his  Information  which  are  the 
grouods  of  his  belief  were  derived  from  statements 
of  pl^ntifls'  account  and  letters  in  reference  there- 
to, received  by  him  from  plaintilb:  and  that  the 
reason  the  complaint  Is  not  verified  by  plaintiffs  is 
t^at  none  of  them  are  la  the  county,  in  which 
county  he  resides.  Following  Morley  t.  Qnlld,  18 
WU.  678. 

8.  The  order  of  pnbUoatlon  directed  that  the 
summons  be  publisned  in  the  Daily  Leader,  a 
newspaper  publiBbed  In  the  dty  of  E.,  county  of 
B.  The  aflloavlt  of  pnblioatlon  was  that  the  sum- 
mons was  pobUshed  In  the  E.  Daily  tioader,  a  daily 
newspaper  printed  aodpublished  at  the  city  of  E., 
in  said  county  of  E.  Held,  that  tbere  was  no  sub- 
stantial difference  between  the  order  and  affidavit 
as  to  the  designation  of  the  newspaper. 

9.  AllegaUons  of  the  afBdavlt  that  the  snm- : 
monswas  published  "six  weeks  Bnooe8sively"do 
not  show  a  compliance  with  Rev.  8t  Wis.  f  2640, 
roQuiring  that  it  be  published  **not  less  than  once 
a  week  for  ^  weeks. " 

10.  A  motion  by  pl^tlfrs,  made  at  the  argo- 
ment  on  appeal,  to  file  a  corrected  affidavit  of 
pnbliottlon  of  summons,  It  being  shown  that  it  was 
puUished  as  reqoired  1^  the  order  and  the  statute, 
will  be  granted/but  it  shonld  first  be  filed  in  the 
oonrtaquo. 

Appeal  from  drcnlt  oonrt,  Baa  plaire 

county. 

The  principal  action  is  upon  an  accoant  for 
goods  8uld  and  delivered  by  the  plaintiffs  to 
the  defendant,  Beesinger.  amoantlng  to 
(170.25.  The  summons  was  issued  Decem- 
ber 19,  1887,  and  was  afterwards  returued 
hy  the  sheriff  not  served,  the  defendant  not 
being  found  in  his  county.  With  the  sum- 
mons a  writ  of  attachment  was  issued,  bj 
virtue  of  which  the  sheriff  levied  upon  a 
stoclc  of  merchandise  as  the  property  of  Bes- 
singer,  subject  to  another  attachment  issued 
in  an  action  brought  by  Streissguth  &  Drake 
against  Besslnger,  and  theretofore  levied 
upon  the  same  goods.  On  the  same  day 
Samuel  lleigetman  was  duly  summoned  as  a 
garnishee.  He  subsequently  answered,  de- 
nying liability  as  a  garnisliee,  and  the  plain- 
tiffs took  Issue  on  his  answer.  On  the  com- 
pl»int  filed  in  the  action,  verified  by  Mr. 
Frawley,  the  attorney  for  the  plaintiffs,  and 
on  the  affidavit  of  Mr.  Frawley,  showing  that 
Besslnger  had  recently  theretofore  departed 
from  the  state  with  intent  to  defraud  his 


creditors*  and  to  avoid  the  serrioe  of  a  sum- 
mons npon  him,  the  plaintiffs  obtained  from 
a  court  commlaslonecan  order  for  theserrice 
of  the  summons  by  publication.  After  the 
time  for  mcth  publication  to  be  made  bad 
fully  elapsed,  the  plaintifb  obtained  judg- 
ment by  default  against  Bessinger  for  the 
amount  of  their  claim.  After  tit%  entiy  at 
Bucb  judgment  the  garnishee  action  was 
brought  to  trial.  By  a  stipulation  entered 
into  by  the  respective  attorneys  a  jury  was 
waived,  and  the  cause  was  submitted  to  the 
court  on  the  testimony  taken  in  the  action  of 
Streissguth  A  Drake,  above  mentioned,  wbo 
had  also  instituted  garnishee  proceedings 
against  Beigelman.  An  issue  had  also  been 
made  tlierein  on  the  answer  of  the  garnishee, 
which  was  determined  by  a  jury  in  favw  of 
those  plaintiffs.  The  court  found,  in  sob- 
stance,  that  when  tlie  garnishee  summons 
was  served  Belgelman  l«d  in  his  possession 
and  under  his  control  persomU  {tfoperty  be- 
lontring  to  Besslnger  of  the  value  of  at  least 
81*200,  and  that  sufficient  remains  in  his 
hands,  after  deducting  from  the  value  there- 
of the  amount  of  the  judgment  against  him 
of  Streissguth  &  Drake,  to  pay  the  judgment 
of  these  plaintiffs  against  Beasinger.  Judg- 
ment was  thereupon  ordered  and  entered  for 
the  plaintiffs  against  Belgelman  for  the 
amountof  their  judgment  against  Besslnger. 
A  motion  for  a  new  trial  was  denied.  The 
garnishee,  Belgelman,  appeals  from  the  judg- 
ment. 

James  Winkham,  for  appellant.  T-  F. 
Frawlej/,  for  respondents. 

Lton,  J.*  {nfter  stating  t?u  /aott  om 
ahwe.)  I.  Numerous  questions  of  practice 
are  presented  by  this  appeal,  and  were  ar- 
gued by  counsel.  These  will  be  considered 
herenfter.  IL  is  convenient,  first*  to  con- 
sider the  case  on  the  merits.  The  gravamm 
of  the  garnishee  action  is  that  Belgelman* 
the  garnishee*  purchased  a  stock  of  goods  of 
Bessinger,  the  principal  defendant,  with  the 
intent  on  the  part  of  both  of  them  to  hinder* 
delay,  and  defraud  the  creditors  of  Bessinger. 
The  personal  property  mentioned  in  the  find- 
ings of  the  court  is  part  and  parcel  of  such 
stock  of  goods.  As  is  usual  in  cases  of  this 
ciiaractor,  the  testimony  on  most  of  the  ma> 
terial  questions  involved  Is  conflicting  and 
irreconcilable.  After  a  careful  examination 
thereof,  we  are  of  the  opinion  that  the  court 
might  properly  have  found  therefrom  the  fol- 
lowing specific  facts:  In  the  year  1887*  Bes- 
singer was  engaged  in  mercantile  business 
at  Washburn.  As  late  as  the  1st  of  Decem- 
ber he  had  a  stock  of  goods  in  hisstore  worth 
between  $3,000  and  $4,000.  Boon  thereafter 
he  removed  a  portion  of  his  stock,  of  the  val- 
ue of  about  91,200.  to  Hayward.  and  a  poc^ 
tion  to  Ashland.  He  sold  at  Hayward  about 
$300  worth  of  the  goods  taken  there,  and 
sent  the  remainder  to  £au  Claire,  directed 
and  consigned  to  Reigelman.  He  then  went 
to  £au  Claire,  and  negotiated  a  sale  of  the 
portions  of  his  stock  b^  ttiere  and  at  Ash- 
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land  to  Beigelman  for  •1,000.  The  latter 
made  the  parcliase  without  opening  the  pack- 
ages C(»italning  the  goods  at  Eau  Claire,  or 
making  any  examination  of  them,  and  with- 
out having  seen  the  goods  at  Ashland,  or  any 
iuTOiee  of  them,  and  without  making  any 
inquiries,  except  of  BesaingOTt  as  to  the 
quantity  and  Talne  of  tlie  goods.  He  ad- 
mlUed  to  one  of  the  witnesses  tliat  the  goods 
seised  on  tlie  afctachmento  were  a  bankrupt 
stock  which  iie  had  purchased  at  Aahland; 
that  the  stock  was  worth  •S.OQO,  and  he  bad 
purchased  it  at  20  cents  on  the  d<ri1ar  of  Its 
value.  Upon  inquiry  being  made  of  faimr  he 
disclaimed  knowledge  ot  the  whereabouts  of 
Bessingeft  but  said  he  had  liea^  he  was  in 
San  Francisco.  After  such  purchase.  Bei- 
gelman furnished  Bessinger  transportation  to 
St.  FhuI,  and  has  not  seen  him  ^nce.  Bei- 
gelman placed  the  goods  in  a  room  adjoining 
Ills  saloon,  and  commenced  selling  them  at 
one-third  or  less  of  their  actual  value.  The 
only  testimony  of  the  consideration  paid  for 
the  goods  by  Beigelman  was  given  by  him- 
self, and  is  to  the  effect  that  he  loaned  Bes- 
singer 9500  in  March,  1887,  taking  no  note 
or  other  voucher  therefor.  He  gave  him  the 
money,  or  most  of  it,  in  currency.  In  Jaly 
be  sent  a  note  for  the  amount  to  Bessinger. 
to  be  executed  by  him,  payable  in  four 
months,  that  is.  on  November  26,  1887, 
without  interest.  It  is  quite  apparent  that 
Bessinger  waft  an  entire  stranger  to  htm  be- 
fore 1886,  and  bis  personal  intercourse  with 
him  aftor  that  time  was  casual  and  infre- 
quent. He  testifies  to  purchasing  large 
quantities  of  cigars  of  Bessinger  in  1887,  and 
psying  him  therefor,  except  1,000,  which  be 
received  as  Interest  on  the  $500.  His  testi- 
mony as  to  his  dealings  with  Bessinger  Is  so 
vague  and  confused  that  it  Is  quite  insnffl- 
cient  to  show  any  close  business  or  personal 
relations  between  them.  He  further  t^tiQes 
that,  when  be  bought  the  goods,  he  surren- 
dered to  Bessinger  the  $500  note,  and  in- 
dorsed to  him  a  certificate  of  deposit  for  $500. 
dated  two  days  before,  in  payment  thereof. 
The  certiScate  so  indorsed  was  produced  in 
court. 

Without  going  further  Into  detail,  it  Is 
sufficient  to  say  that  the  transactions  between 
Beigelman  and  Bessinger  were  so  unusual — 
so  out  of  the  ordinary  course  of  business — 
that,  tnken  in  connection  with  bts  admission 
that  the  stock  which  he  purchased  was  a 
bankrupt  stock,  and  was  so  purchased  at  a 
ruinous  sacrifice,  the  learned  circuit  judge 
was  abundantly  justified  in  finding  the  sale 
was  in  fraud  of  the  creditors  oC  Bessinger.  to 
the  knowledge  of  Beigelman,  and  that  the 
goods  thus  purchased  by  the  latter  remained, 
as  to  such  creditors,  the  property  of  Beaslng. 
er,  and  that  Beigelman  was  liable  to  them 
for  the  value  thereof.  The  testimony  also 
fully  supports  the  finding  that  the  stodc  thus 
fraudulently  purchased  by  Beigelman  was 
worth  at  least  $1,200.  The  fact  that  the  cer- 
tificate  of  deposit  was  indorsed  to  Bessinger 
is  not  Yei7  significant.  In  most  cases  of 


fmadulent  sides,  we  find  evidence  <Kf  the 
formal  paymentof  a  consideration,  and  oft«L 
the  payment  Is  made  with  considerable  pub- 
licity and  ostfflitatlon.  Of  course,  the  pay- 
ment of  a  consideration  by  the  purchaser  Is  a 
fact  to  be  consldwed  In  determining  the  ques- 
tion of  fraud,  but  It  is  by  no  means  a  con- 
trolling one.  If  it  were,  but  few  itendulent 
sales  GOnld  be  snccessfolly  impeached,  for 
tb^  wonid  be  80  made  that  the  purchaser 
coold  easlty  prove  that  he  paid  fw  the  prop- 
erty. N. 

Many  exertions  were  taken  on  the  trial  \ 
to  the  rulings  d  the  court  admitting  or  re- 
jecting testimony.  It  is  no  sufficient  ground 
for  revenlng  the  judgment,  where  the  case 
is  tried  without  a  jury,  that  incompetent  tes- 
timony has  been  admitted.  In  such  cas^ 
the  appdiate  court  will  give  no  weight  to 
such  teeUmony  In  the  determination  of  the 
appeal,  but  will  not  reverse  the  judgment  be- 
cause it  was  admitted.  We  are  satisfied  that, 
had  all  of  the  testimony  rejected  by  the  conrt 
been  received,  It  could  not  have  changed  the 
result.  Hence  the  rulings  in  that  behalf  are 
immaterial.  We  conclude  that  the  testimony 
supports  the  findings  and  judgment 

II.  We  are  now  to  determine  certain  al- 
leged errors  and  irregularities  of  practice  In 
the  proceedings  preliminary  to  the  judgment 
in  the  princljnl  action,  which,  it  is  claimed, 
invalidate  the  garnishee  proceeding  and  judg- 
ment. Before  doing  so,  however,  it  should 
be  observed  that  a  valid  judgment  in  the 
principal  action,  against  the  defendant.  Bes- 
singer, is  essential  to  the  validity  the 
judgment  against  the  gamlsliee,  and  the  lat- 
ter may  be  heard  to  assert  the  invalidity  of 
the  prtodpal  judgment.  Streissgoth  v.  Bei- 
gelman. ante,  1116,  (decided  herewith,)  and 
cases  there  cited. 

Further,  the  summons  not  having  been 
personally  served  on  Bessinger,  it  is  essen  tial 
to  the  validity  of  the  judgment  against  him 
that  there  was  a  valid  order  for  publication 
of  the  summons,  and  due  publication  there, 
of,  and  that  no  such  order  ooold  he  regularly 
made  until  a  verified  complaint  in  the  action 
had  been  filed. 

We  proceed  to  the  consideration  of  the  al- 
leged errwB  and  inegularlties  above  men* 
tioned.  * 

1.  The  principal  action  was  commenced  in 
the  name  of  Frisk,  Turner  &  Co.,  and  all 
the  papers  tlierein,  and  In  the  garnishee  ac- 
tion down  to  the  trial  of  the  latter  action, 
were  thus  entitled.  Before  judgment  in  ttie 
garnishee  action,  the  court  made  an  order 
amending  the  proceedings  by  inserting,  in 
place  of  the  firm  name,  the  names  of  the 
partners  therein,  as  plaintiffs.  Bringingthe 
action  in  the  firm  name  does  not  render  the 
judgment  void,  but  la  a  mere  defect  or  irreg- 
ularity, which  is  waived  unless  due  objection 
be  made  thereto  before  judgment.  Bennett 
V.  Child,  19  Wis.  362.  No  such  objection 
was  here  interposed.  The  amendment  was 
properly  allowed. 

2.  The  affidavit  npoa  wblob  the  writ  of  at- 
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tachment  issued  in  the  prindpal  action  mast 
depend  for  Its  validity,  is  substantially  the 
same  as  that  in  Streissgnth  t.  Reigelman, 
ante.  1116,  (decided  herewith.)  The  affidsTlt 
in  that  case  was  held  Insufficient,  because  the 
Indebtedness  of  Beasinger  was  not  positively 
stated  therein.  That  action  was  brought  un- 
der chapter  233.  Laws  1880,  (2  Sanb.  ft  B. 
Ann.  St.  1578,)  npon  a  debt  not  then  due, 
and  It  was  hfld  that  a  valid  attachment  was 
essential  to  the  maintenance  of  the  action. 
Hence  the  judgment  in  the  principal  action 
was  held  void.  Tltls  action  was  brought  up- 
tm  a  demand  past  dne,  and  the  right  to  main- 
tiUn  it,  or  to  maintain  a  gsrniahee  action 
based  upon  It,  does  not  depend  upon  the  va- 
lidity of  the  attachment.  A  valid  judgment 
In  the  principal  action  could  have  been  ren- 
dered, and  a  valid  garnishee  proceeding  could 
have  been  instituted  therein  and  prosecuted 
to  judgment,  had  no  attachment  been  issned, 
or  attempted  to  be  issued.  The  issuing  of  a 
summons  is  a  anffleient  basis  for  the  gar- 
nishee proceeding.  Section  2753,  Bev.  St. 
Hence  the  liivalidifyof  the  attachment  herein 
does  not  affect  the  judgment  against  the  gar^ 
ntohee.  It  removes  from  the  esse,  bowevw, 
the  question  whether,  after  the  plaintiffs  at- 
tached the  goods  fraudulently  purchased  by 
Beigelman,  they  can  maintain  a  garnishee 
proceeding  against  blm  to  recorer  the  value 
of  such  goods. 

8.  It  Is  contended  Xxy  counsel  for  the  gar- 
nishee that  the  complaint  is  not  properly  ver- 
ged, and  lience  the  order  of  publice^ion  was 
unauthorized.  Tbeveriacation  was  made  by 
Mr.  Frawley,  the  attorn^  for  the  plaintiffs, 
who  resides  in  Eau  Claire  county.  It  is  to 
the  effect  that  lie  is  such  attorney,  and  makes 
the  Teriflcatton  in  their  behalf;  that  he  has 
read  the  complaint,  and  knows  the  contents 
thereof,  and  verily  believes  the  same  to  be 
true;  that  the  sources  of  his  information 
which  are  the  grounds  of  his  belief  were  de- 
rived from  statements  of  the  plaintiff s*  ao- 
ooant,  and  letters  in  reference  thereto,  re- 
oelvcd  by  hiro  from  the  plaintiffs,  and  that 
the  zetison  the  complaint  Is  not  veriBed  by 
one  of  the  plaintiffs  is  tliat  none  of  them  were 
thee  within  the  county  of  £au  Claire,  In 
which  county  he  resides.  On  the  authority 
of  Morley  v.  Guild,  13  Wis,  576.  this  verifl- 
cation  must  be  held  sufficient.  The  discuB- 
sion  of  the  subject  in  that  case  by  Chief 
Justice  Dixon  Is  full  and  sattsfaclory, 
and  we  do  not  care  to  add  anything  to  what 
is  there  said. 

4.  The  order  of  publication  directed  that 
the  summons  be  published  in  the  "Daily 
Leader,  a  newspaper  published  in  the  city  of 
Eau  Claire,  county  of  Eau  Claire, *'  etc.  The 
affidavit  ot  publication  is  that  the  summons 
was  published  in  "The  Eau  ClaireDaily  Lead- 
er, a  daily  newspaper  printed  and  published 
at  the  city  ot  Eau  Claire,  in  said  county  of 
Eau  Claire."  It  is  claimed  that  the  affidavit 
falls  to  show  a  publication  in  the  newspaper 
specified  in  the  order.  We  think  otherwise. 
If  there  Is  siqrBubBtanttat  difference  between 


the  order  and  affidavltof  poldieattouaB  totba 
designation  of  the  newspaper  in  which  the 
summons  was  ordered  to  be  and  was  pub- 
lished, we  have  failed  to  discover  it. 

5.  There  la.  however,  a  aubstantial  defect 
in  the  affidavit  of  publication,  which,  if  not 
corrected,  would  be  fatal  to  the  garnishee 
jadguient.  The  statute  (section  2640.  Ber. 
St.)  requires  the  publication  to  be  made  "not 
less  than  once  a  week  for  six  we^."  Tlie 
affidavit  of  publication  states  that  the  same 
was  printed  and  published  in  such  newspa- 
pw  '^siz  weeks  successively,  commencing," 
etc.  That  this  Is  not  a  complUinee  wiUi  the 
statute  is  freely  conceded  by  counsel  fm-  the 
plaintifla.  A  motion  on  behalf  of  the  plain- 
tiffs was  submitted  at  the  a^ummt  for  leave 
to  file  a  corrected  affldavitof  pnblioation,  and 
it  was  shown  that  the  summons  was  in  fact 
published  once  a  week  for  six  weeks*  as  re- 
quired by  the  order  and  the  statute.  The 
motion  mnst  lie  granted,  and  the  plalntilb 
hare  leave  to  supply  meh  detect.  But  it 
should  be  supplied  in  the  first  instance  in  the 
court  in  which  the  action  was  brought  and 
the  judgment  entered,  so  that  the  reoords  d 
that  court  may  show  regular  procedure  in  the 
action.  A  corrected  affidavit  id  publication 
may  thererore  be  filed  with  the  clerk  of  the 
circuit  court,  who  is  directed  to  transmit  the 
same  to  this  court  to  be  attached  to  the  record 
herein.  Until  the  reeeipt  thereof  judgment 
will  not  be  entered.  It  is  unnecessary  to  re- 
turn the  whole  reoo^  to  the  circnlt  court  for 
the  purposes  of  such  correction.  Ten  dol- 
lars costs  on  above  motion  is  awarded  the  dfr 
fendant,  to  be  deducted  from  tlw  judgment 

Judgment  affirmed. 


FowxBB  «.  Labas  et  tiL 

{Suprems  Oowrt  qf  WUwrutn.  Dea  8^  USSi} 
EsTOvraL  IH  Pais. 
Otae  who  holds  a  jadgment  note  ag^nst  Us 
son,  and  know*  that  the  Mn,  and  another,  who  la 
the  (n!«dltor's  aoa-la-law,  are  holding  themielvas 
out  and  doing  hu&lDeas  as  partners,  that  they  are 
purchasing  goods  as  such,  and  tiiat  tbey  are  in- 
eolveot,  and  does  not  disclose  his  claim  to  their 
sellers,  Is  estopped  to  Aadj  their  partnetah^  as 
against  tha  olwa  of  Budi  sellers. 

Appeal  from  eticult  oonrt,  Qimat  oonnly; 
Qbo.  Clehehtsok,  Judge. 

Action  on  judgment  note  by  Lyman  A. 
Powers  agdlast  Frank  L.  Powers.  Judjg- 
ment  was  entered  for  plaintiff,  and.  after  is- 
ane  and  levy  of  execution.  Large  A  Amsden 
intervened,  claiming  that  the  proceeds  should 
be  applied  on  a  judgment  recovered  by  them 
gainst  Powers  &  Stone.  Judgment  for  in- 
terveners, and  plaintiff  appeals. 

John  D.  Wilaon,  {W.  S.  Carter,  i>t  coun- 
sel,) for  appellant.  Clark  A  JflUs.  fbr  re- 
spondents. 

Orton,  J.  The  findings  of  the  court  on 
the  material  questions  of  fact  in  this  case  are 
substantially  aa  follows:  In  March,  1885, 
Frank  L.  Powers  gave  to  his  father,  the  tup- 
pellant.  his  judgment  note  for  $8,240.  In 
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Febraary,  1886.  judgment  waa  entered  upon 
said  note,  and  an  execution  was  issued  there- 
on, and  levied  upon  a  stock  of  goods  in  the 
possession  of  Frank  A.  Powers,  as  claimed 
toy  the  appellant,  or  in  possession  of  Pow- 
ers &  Stone,  as  claimed  hy  the  respondents. 
The  respondents,  I^rge  &  Amsden,  caused 
an  attachment  to  be  issued  against  said  Pow- 
ers &  Stone,  and  to  be  levied  on  the  same 
goods,  subject  to  said  execution,  and  subse- 
quently recovered  Judgment  against  said 
Powen  &  Stone  in  said  attachment  suit,  and 
execution  was  thereafter  issued  thereon,  and 
returned  "No  property  found."  In  the  mean 
time,  the  goods  were  sold  undertbe  execution 
of  the  appellant,  and  the  proceeds  deposited 
in  court^  and  the  said  nespondents,  by  their 
petition  as  intervenors,  asked  that  said  mon- 
eys be  applied  to  tlie  payment  of  tlieir  judg- 
ment, the  fund  being  auffleient  for  that  pur- 
pose. It  was  f  urUwr  found  that  Powers  & 
Stone  both  held  themselves  out  as  partners 
as  early  as  October,  lb85,  and  afterwards, 
and  purchased  goods  of  divers  persons  as 
such,  among  whom  were  the  said  respond- 
ents,  and  bekt  themselves  out  as  8ueb  part> 
nera  In  the  ownership  of  said  goods  and  bosi- 
ness.  The  appellant  never  disclosed  to  any 
who  sold  said  Pbwers  &  Stone  goods,  includ- 
ing the  respondents,  that  he  hSd  said  Judg- 
ment note^  and  be  knew  that  said  Powers  & 
Stone  were  holding  themselves  out  as  part- 
ners to  those  who  sold  them  goods  and  otb- 
ers,  and  knew  the  condition  of  said  partner- 
ship, and  that  it  was  making  such  purchases 
from  the  respondents  and  others,  and  never 
disclosed  to  any  of  its  customers  that  he  held 
said  note.  The  firm  o£  Powers  ft  Stone,  and 
each  and  both  of  them,  are  insolvent,  and 
said  goods  constituted  their  entire  property. 
The  facts  are  more  fully  sbited  in  the  peti- 
tion in  the  case  whldi  canoe  to  this  court  by 
appeal  from  the  order  overruling  the  demur- 
rer to  the  same,  and  reported  in  69  Wis.  621, 
85  N.  W.  Bep.  68. 

It  is  strenuously  contended  by  the  learned 
counsel  of  the  appellant  that  these  contro- 
verted facts  were  not  proved.  It  would  be 
useless  to  specially  refer  to  the  testimony  to 
determine  whether  these  findings  in  respect 
to  such  facts  are  sustained  by  it.  It  is  suffi- 
cient that  there  was  evidence  to  support 
them.  The  weight  and  credibility  of  such 
evidence  the  circuit  court  had  better  facili- 
ties of  determining,  than  this  court  can  have 
from  the  mere  record  thereof.  There  was 
evidence  that  the  said  Powers  &  Stone  did 
hold  themselves  out  as  copartners  to  the  re- 
spondents and  otliers,  and  purchased  goods 
as  such,  and  that  the  said  appellant  knew  of 
it,  and  knew  that  they  were  generally  doing 
business  as  sucli,  and  that  he  did  not  disclose 
to  them  his  large  personal  cl^m  against  Pow- 
ers alone,  but  allowed  the  respondents  and 
others  to  sell  tbem  goods  as  copartners,  with- 
out any  obje<-tion,  and  that  he  stated  to  them 
at  one  time  that  they  were  doing  business  as 
partners,  or  alluded  to  them  as  such,  and  that 
btone  had  gone  into  the  concem  to  strengthen 
T.43N.WJ10.2S— 71 


V.  LABGE.  1121 

it.  The  relationship  between  the  appellant 
and  Powers  &  Stone  gives  color  to  this  evi- 
dence;  Frank  Powers  being  the  appellant's 
son,  and  Stone  his  son-in-law.  The  circuit 
court  did  not  find  any  direct  fraud  in  the 
case,  for  it  was  not  necessary.  But  these 
indicia  of  fraud  give  force  to  the  claim  ot 
the  respondents  that  their  attachment  lien  aa 
the  goods  as  partnership  property  ought  to 
be  preferred  to  this  undiscovered  claim  of  the 
appellant,  the  father,  against  Frank  Powers, 
the  son.  The  circuit  court  did  not  find  that 
Powers  A  Stone  were  not  in  fact,  or  as  be- 
tween themselvM.  partners,  butlt  was  found 
that  they  bought  the  goods  of  the  respondents 
as  such,  and  held  themselves  out  as  partners, 
and  made  purchases  as  sndi  for  replenishing 
their  stock,  and  were,  to  all  intents  and  pni^ 
poses,  ostensible  partners,  and  that  the  ap- 
pellant knew  that  they  were  thus  doing  busi- 
ness, and  that  ttiey  were  insfdvent  beyond 
tliis  stock  of  goods  which  heafterwazds  seized 
on  execution,  and  that  was  sufficient.  The 
conclusion  from  these  facts  is  that  the  appel- 
lant is  estopped  from  denying  that  Powers  A 
Stone  were  in  fact  partners  as  to  these  re- 
spondents, and  their  partnership  claim.  B 
seems  to  me  that  the  evidence  ukakes  a  very 
strong  case  against  the  appellant,  and  in  favor 
of  giving  preference  to  the  respondents*  lien 
on  the  goods,  and  of  making  application  oi 
the  fund,  or  so  much  thereof  as  may  be  nec- 
essary, to  pay  their  Judgment. 

The  question  whether  this  case  tn  tarrta  of 
the  respondents  Is  equtiable  was,  in  effe^ 
disposed  of  by  this  court  on  the  former  iq>- 
peal.  Tiie  point  was  then  made  that  the  re- 
spondents ought  to  have  brought  suit  in 
equi^  for  such  relief,  and  this  court  held 
that  such  relief  could  as  well  be  obtained  on 
the  petition  of  the  Intervenors  in  this  case  as 
by  an  independent  action.  If  it  would  be  a 
matter  in  equity,  in  an  independent  action, 
as  contended,  it  will  be  no  less  In  equity  by 
petition  in  this  form.  It  Is  veij  clearly  an 
equitable  proceeding.  It  Is  to  enforce  the 
lien  of  the  respondents  on  the  goods,  as  part- 
nership property,  in  preference  to  the  appel- 
lant's claim  against  one  of  the  individual 
partners.  It  tteing  an  equitable  proceeding, 
the  court  is  responsible  for  the  findings,  ami 
may.  of  course,  find  any  facts  diCFerent  from 
the  jury,  or  set  aside  their  verdict.  The  ver- 
dict is  only  advisory  in  such  a  case,  and  is 
not  binding  on  the  court.  Johnson  v.  John- 
son. 4  Wis.  135:  GiU  v.  Bice,  13  Wis.  549. 

The  learned  oounsel  of  the  respondents  con- 
tend that  the  judgment  in  their  favor  against 
Powers  &  Stone,  as  partners,  on  an  issue  of 
partnership,  is  conclusive  in  this  case  of  that 
question.  That  we  do  not  decide,  as,  in  our 
opinion,  the  evidence  sufficiently  shows  that 
they  held  theibselves  out  as  partners  to  the 
knowledge  of  the  appellant,  and  that  Uiey 
contracted  the  debt  to  the  respondents  as 
such,  and  it  is  not  necessary  to  give  such  ef- 
fect to  the  Judgment,  if  in  law  It  has  sneh 
effect. 

There  are  no  legal  questions  InvOlTed  in 
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the  record,  or  applicable  to  the  case,  that  are 
not  familiar,  or  disposed  of  on  the  former  ap- 
peal. The  case  on  this  appeal  Is  one  of  fact, 
and  wfl  think  thnt  the  findings  of  the  court 
aresustained  by  the  evidence.  Thejudgment 
of  the  circuit  oourt  is  affirmed. 


Atbbs  et  al.  v.  Chicago  &  N.  W.  R.  Go. 

{Supreme  Court  <^  WUeoTiHn.   Dec.  8, 1889.) 

.  LitB'Stooe  Shifhbnts— Dblat— MusDBi  or 
Dajiaobs— Btidencb. 
t.  In  an  action  aKalost  a  railroad  oampaoy  for 
dtfl7lntrBasi>ortinKiioga,ltappearedthatttiroiiffh 
defeiidwib'B  negUffenca  toe  ho^B  were  oat  on  tne 
Chicago  market  Saturday,  instead  of  Tharsday; 
that  there  was  no  market  for  them  till  Monday, 
when  they  could  all  hare  been  sold ;  but  that  plain- 
tiff only  sold  part  of  them  on  Hoaday,  keeping  the 
balanoe  till  Tuesday  and  Wednesday,  when  he  sold 
for  less  than  on  Monday.  Held,  that  he  conld  re- 
cover for  expense  of  keeping,  shrinkage  In  weight, 
and  depreciation  in  value  only  from  Thursday  till 
MondaiN 

3.  Where  there  was  evidence  that  there  was 
no  market  value  for  the  hogB  on  Saturday,  the 
oourt  waa  Justified  tn  submitting  to  the  jniy  the 
qaestion  of  whether  thmr  oonld  in  fact  have  been 
sold  on  Saturday,  and.  If  thi^  oonld  not  have  been 
sold,  to  allow  for  expenses,  shrinkage,  ai^  depre- 
ciation until  Monday. 

8.  Testimony  of  the  train  dlspatoher  or  station 
agent  was  Inadmissible  to  show  tuie  Inability  of  the 
company  to  furnish  transportation  at  the  time  re- 
•quired,  it  not  appeariog  that  either  of  them  had 
KDOwledgeof  the  gmeral  resources  of  theoompany, 
and  the  presumpUon  being  that  the  oompany  was 
able  to  furnish  the  cars  as  promised. 

Appeal  from  ctrcnit  court,  Sauk  county. 

Winkler^  Flanden,  Smith,  Bottam  A  Vi- 
las, for  appellant.  &,  Steoent,  for  respond- 
ents. 

Tatlor,  J.  ThiB  la  the  third  appearance 
of  thia  case  in  this  court.  It  first  oime  up 
on  a  motion  on  the  part  of  the  defendant  to 
make  the  complaint  more  definite  and  certain, 
and  the  case  18  reported  in  58  Wis.  637»  17 
N.  W.  Rep.  400.  It  came  up  again  after  a 
trial  and  judgment  in  favor  of  the  plaintiff, 
and  Is  again  reported  in  71  Wis.  372. 37  N. 
W.  Rep.  432.  On  the  second  appeal,  tliis 
oourt  reversed  tlie  judgment  in  favor  of  the 
plaintiff,  for  the  reason  that  a  wrong  rate 
for  the  assessment  of  damages  was  adopted 
on  the  trial.  As  the  case  then  stood,  It  ap- 
peared, as  it  does  on  the  present  appeal,  that 
the  two  car-loads  of  hogs  for  which  the  plain- 
tiffs claim  to  recover  damages  because  of  the 
failure  of  the  railway  company  to  furnish 
cars  for  tlieir  transportation  at  the  time  agreed 
upon,  ariived  in  the  Chicago  market  on  Fri- 
day afternoon,  not  in  time  to  be  sold  that  day, 
but  in  time  to  be  put  on  the  market  on  Satur- 
day, and  that,  if  the  company  tiad  furnished 
transportation  on  the  day  agreed  upon,  they 
would  have  arrived  in  time  for  the  previous 
Thursday's  market.  Tliis  ccfurt  then  held, 
upon  the  evidence  produced  on  that  trial,  that 
ihe  plaintiffs'  damages  were  "necessarily  lim- 
ited to  the  recovery  of  the  expense  of  keep- 
ing, the  shrinkage,  and  depreciation  in  value 
from  Thursday  until  Saturday;"  and.  be- 
cause the  trial  court  refused  so  to  limit  the 


recovery  to  the  damages  which  had  accrued 
iKtween  Thursday  and  Saturday,  and  left  the 
jury  at  liberty  to  include  such  damages  down 
to  the  next  Monday,  this  oourt  reversed  the 
judgment,  and  ordered  a  new  trial.  The  case 
has  been  again  tried,  and  a  verdict  has  again 
been  found  in  favor  of  the  plaintifTa,  and  the 
defendant  again  appeals,  and  alleges  for  eiw 
ror  that  upon  the  last  trial  the  court  not  only 
did  not  limit  the  plaintiffs  to  a  recovery  for 
shrinkage,  depreciation  in  value,  and  expense 
for  keeping  from  Thursday  until  Saturday, 
but  allowed  them  to  recover  for  such  depreci- 
ation and  expense  of  keeping  of  all  the  hogs 
until  Monday,  and  of  a  part  of  them  until 
Tuesday  and  Wednesday,  of  the  following 
week. 

Upon  the  evidence  in  this  case,  we  think 
the  learned  circuit  judge  was  Justified  insub- 
mltting  the  question,  as  he  did,  to  the  jury, 
whether  it  was  possible  for  the  pialntlffa  to 
make  sale  of  the  hogs  in  the  Chicago  market 
on  Saturday;  and  if  they  found,  as  we  sup- 
posed tbey  must  have  found,  under  the  in- 
stractions  of  the  court,  that  the  bogs  oonld 
not  be  sold  on  Saturday,  Uien  Uie  pliUnliff 
mast  necessarily  keep  them  forthe  Monday's 
market,  and  if  any  further  depredation  ia 
value  took  plaoe  between  Saturday  and  Mon- 
day, the  plaintiff  could  recover  such  turthw 
depreciation  as  dami^^  as  well  as  the  cost 
of  keeping  and  the  shrinkage,  if  any,  ap  to 
that  date.  The  evidence  apon  which  the 
learned  judge  submitted  this  gnesUon  to  the 
jury  was,  we  think,  sufficient  to  sustain  the 
verdict  of  the  jury  that  no  ule  of  the  hogi 
could  have  been  made  on  Sidiarday,  at  any 
fair  price.  The  evidence  shows  that  Satur^ 
day  IB  ordinarily  not  a  good  maAet  day.  and 
at  this  particular  time  the  maritet  was  de- 
moralizra  by  a  sudden  ftdl  in  the  piien  of 
hogs,  commencing  on  Thursday  and  con^- 
uing  for  several  days.  The  eridenoe  also 
tends  strongly  to  show  that  the  plaintiffs  made 
all  reasonable  efforts  to  sell  the  hogs  on  Sat- 
urday, and,  although  th^  offered  them  at  25 
cents  per  100  botow  the  quoted  maiicet  price, 
they  could  get  no  offer  for  them.  The  evt 
denee  tended  strongly  to  show  that  on  Satur- 
day no  hogs  were  sold  except  thoee  of  the  Sist 
grade;  thiit  the  plaintlflb*  hogs  were  not  firat- 
grade  bogs;  and  that  an  unuauatly  laiga 
number  of  hogs  remained  on  band  and  un- 
sold on  Satui^ay  evening.  Upon  this  evi- 
dence, we  think  the  Jury  were  Justified  in 
finding  that  there  was  no  market  for  the  hogs 
in  question,  and  that  they  could  not  be  sold 
on  Saturday.  The  learned  circuit  judge  in- 
structed the  jury  that  the  plaintiff's  dam- 
ages, if  any,  must  be  measured  by  the  market 
value  of  the  hogs  on  Saturday,  and  not  on 
Monday,  unless  they  should  find  that  the 
market  was  so  demoralized  that  there  was  in 
fact  no  market  value,  or  any  market  value  at 
which  the  hogs  could  have  been  sold,  on  Sat* 
urday.  The  latter  part  of  this  instiruotfon 
was  given  in  several  forma,  and  was  except- 
ed to  by  the  defendant.  These  exo^iUons, 
w^think,  were  properly  overmled. 
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Ko  question  was  Biibinitted  tothe  jaryas 
to  whether  the  hogs  could  all  have  been  sold 
m  Monday.  In  fact,  tlie  agent  of  the  plain- 
tifb  acid  two  caivloads  of  hogs  for  plain- 
tiffs on  that  day.  Whether  the  hogs  sold  on 
Monday  were  all  hogs  that  came  In  the  two 
cars  which  arrived  Chicago  on  Friday 
ntght,  or  were  the  hogs  which  came  in  the 
two  cars  that  arrived  on  time  on  Thursday, 
or  whether  they  were  portions  of  all  the  four 
car-loads*  does  not  appear  from  the  evidence. 
The  probability  is  that  they  were  about  equal- 
ly distributed  between  all  the  cars,  as  they 
appear  to  have  bc^en  the  heaviest  hogs  in 
the  whole  lot.  Under  this  state  of  the  evi- 
dence, it  would  seem  quite  clear  that  the 
plaintiffs  should  have  been  limited,  according 
to  the  rule  stated  on  Uie  former  appeal.  In 
their  recovery  of  damages  to  the  depreciation 
in  Talue,  ur  rather  the  difference  in  the  value, 
of  the  hogs  In  the  Ghicfmo  market  on  Thura- 
4^  of  the  {»evious  week  and  on  Monday, 
when  they  could  have  been  sold.  Instead  of 
this  ritle  being  adopted,  the  learned  circuit 
judge  instructed  the  jury  that  if  they  found 
that  the  hogs  could  not  be  sold  on  Saturday, 
'then  the  measure  of  the  damages  would  be 
the  depreciation  between  the  time  when  they 
should  have  arrived  and  the  time  they  were 
in  fact  sold.  This  idea  was  stated  by  the 
learned  judge  in  differunt  ways,  and  was  duly 
excepted  to  by  the  defendant  at  each  time. 
The  evidence  shows  that  the  market  price  for 
hogs,  as  well  as  tlieir  actual  value,  on  Tues- 
day and  Wednesday  was  considerably  lower 
than  on  Monday.  The  actual  sales  of  these 
hogs  made  on  Monday  were  for  #6.78,  on 
Tuesday,  ^.81.  and  on  Wednesday,  fur  :}6. 48. 
The  lower  sales  on  Tuesday  and  Wednesday 
vere  in  part  attributed  to  the  decline  in  the 
mHrket.  and  perhaps  in  part  to  the  fact  that 
the  hogs  sold  on  Monday  were  heavier,  and 
-therefore  somewhat  more  valuable.  To  be 
consistent  with  our  former  rulings  in  this 
case,  we  must  hold  ttiat  this  instruction  was 
erroneous,  and  gave  the  jury  a  wrong  rule  for 
estitoating  the  damages,  because — First,  the 
depreciation  should  have  been  limited  by  the 
difference  In  value  of  the  hogs  on  Thursday 
and  Monday,  and  not  the  difference  in  value 
at  the  time  they  were  sold,  on  Tuesday  and 
Wednesday;  and,  vecond,  because  the  price 
for  which  they  were  in  fact  sold  was  not  the 
absolute  rule  for  determining  their  value  on 
tlie  <''\ys  they  were  sold.  It  was  evidence  of 
their  value  at  the  time  of  sale,  but  not  con- 
clusive evidence.  See  2  Suth.  Dam.  374, 
376;  Kountz  v.  Kirkpatrich,  72  Pa.  St.  876, 
378;  Muller  v.  Eno,  14  N".  Y.  597. 

The  defendant  moved  to  set  aside  the  ver- 
dict on  the  ground,  among  others,  that  the 
damages  assessed  by  the  jury  were  excessive. 
We  think  the  verdict  should  have  been  set 
aside  for  that  reason.  By  computing  the 
difference  in  value  of  the  liogs  on  Thui-sday, 
taking  the  average  price  on  tliat  day,  as  shown 
Ij;  the  evidence,  and  the  prices  at  which  the 
same  were  in  fact  sold  for,  such  difference 
wouid  be  #369.^.  Adding  to  that  the  value 


of  10  pounds  Bhrlnkage  on  each  h<^i  which 
is  tlie  shrinkage  aa  shown  by  the  evidenoBf 
computing  the  shrinkage  at  the  average  value 
on  Thursday,  it  would  make  •110.96.  which, 
added  to  the  e3ti9.50.  would  make  9480.46. 
instead  of  9512.73,  aa  found  by  the  jury. 
This  estimate  is  made  upon  a  supposed  value 
of  the  grade  of  hogs  of  the  plaintifo  on 
Thursday  of  87.66,  which,  upon  all  the  evi- 
dence,  seems  to  na  lo  be  the  very  highest  e»> 
timate  that  could  reasonably  be  put  upon' 
them  on  that  day.  While  this  overestdmate 
of  the  depredation  in  value  by  the  jury,  upon 
the  theory  of  the  ease  adopted  by  the  ^ial 
judge,  might  not  in  itself  be  a  sufficient  rear 
son  for  H  reversal  of  the  judgment,  it  sliows 
that  in  esUmating  the  damages  the  jary  went 
to  the  extreme  limit  in  favor  of  the  plaf  ntifla^ 
upon  the  theory  of  the  case  as  submitted  to 
them  by  the  trial  judge,  so  that  it  cannot  be 
fairly  contended  that  the  wrong  theory  of  the 
case,  upon  which  the  jury  assessed  the  dam- 
ages, waa  not  injurious  to  the  rights  of  the 
defendant 

It  was  also  contended  by  the  leuned  coun- 
sel for  the  defendant  that  the  trial  judge  erred 
In  rejecting  certain  testimony  offered  by  the 
defendant,  which,  it  is  insisted,  was  compe- 
tent upon  the  question  of  the  ability  of  the 
company  to  furnish  the  cars  at  the  time  th^ 
were  promised  to  be  furnished.  The  propo- 
sition of  the  defendant  waa  to  show,  by  the 
station  agent  where  the  cars  were  to  be  fur- 
nished and  by  the  train  dispatcher  of  the  di- 
vision in  which  such  station  was  situated, 
that  ttie  cars  of  the  company  were  so  situated 
and  employed  at  the  time  that  by  the  use  of 
reasonahle  efforts  on  its  part  it  could  not  fur- 
nish the  cars  at  the  time  and  place  agreed 
upon.  The  learned  circuit  judge  permitted 
the  train  dispatcher  to  give  evidence  tending 
to  show  that  tliere  were  no  cars  in  his  divis- 
ion which  could  be  furnished,  but  excluded 
his  testimony  as  to  the  ability  of  the  company 
to  furnish  the  cars  from  other  plac».  The 
following  questions  were  put  to  the  station 
agent:  "Wliat  is  the  fact  in  respect  tothe 
ability  of  the  company  that  fall  to  furnish 
stofdt-cars?"  "State  wliether  or  not  there 
was  any  scarcity  of  stock-cars  at  that  time 
on  the  road."  These  questions  were  objected 
to  by  the  plaintiffs,  and  the  witness  was  not 
permitted  to  answer.  The  learned  circuit 
judge  rejected  the  offered  evidence  on  the 
ground  that  it  waa  not  shown  that  the  wit- 
ness had  any  knowledge  on  the  subject. 
Similar  questions  were  propounded  lo  the 
train  dispatcher  of  the  division  in  whicli  La 
Yalle  is  situated,  and  were  excluded  for  the 
same  reason.  We  think  these  questions  were 
properly  excluded.  Keither  the  agent  at  La 
Yalle  nor  tlie  train  dispatcher  of  the  division 
could  have  any  knowledge  of  the  ability  of 
the  company  to  furnish  the  cars  required, 
except  such  as  they  must  have  obtained  from 
the  general  officers  of  the  company;  and  their 
evidence  would  be  merely  opinions,  or  evi- 
dence of  what  such  general  otticers  had  told 
them,  and  therefore  incompetent,  aa  mere 
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hearsny.  The  train  dispatcher  was  also  asked 
"wliether  he  whs  able  at  that  time  to  obtain 
stock-cars  enough  for  use  upon  his  division 
to  supply  the  demand."  This  question  was 
objected  to  and  excluded  for  the  reasons  above 
stated;  but  he  was  permitted  to  state  that 
"there  were  not,  within  his  division,  or  else- 
where within  his  control,  stock-cars  enough 
to  supply  the  demand  on  the  days  they  were  or- 
dered. "  This,  we  think,  covered  all  the  ground 
the  witness  was  competent  to  testify  in  rela- 
tion to.  This  witness  was  also  asked  the  fol- 
lowing question:  "State  whether  or  not  cars 
were  furnished,  whenever  tlie  compjiny  had 
them  on  this  division,  as  ordered."  This  was 
also  objected  to  and  excluded  for  the  same 
reason  that  the  other  questions  were  rejected. 
The  presumption  being  in  favor  of  the  abil- 
ity of  the  company  to  furnish  the  cars  as 
promised,  this  presumptiun  could  only  he 
overcome  by  the  evidence  of  some  person  who 
had  knowledge  of  the  general  resources  of 
the  company  at  the  time  in  question.  Neither 
of  the  witnesses  to  whom  the  questions  above 
quoted  were  propounded  wereshown  to  have 
any  such  knowledge.  Their  evidence  upon 
this  subject  was  therefore  properly  rejected. 
The  only  reason  we  find  in  the  record  for  re- 
versing the  judgment  is  that  the  court  directed 
the  jury  to  assess  the  damages  of  the  plain- 
tiffs upon  the  difference  in  value  of  the  hogs 
on  Thursday  and  the  pric^  at  which  the  hogs 
were  In  fact  sold.  The  rule  should  have-been 
the  difference  in  value  between  Thursday  and 
Monday,  in  case  the  jnry  found  there  was  no 
market  at  whlcb  they  oould  have  been  sold 
on  Saturday. 

While  thiscourtcando  nothing  but  reverse 
the  judgment  and  order  a  new  trial,  we  re- 
spectfully suggest  that  as  all  the  important 
legal  questions  in  the  case  have  been  settled, 
and,  aa  the  facts  necessary  to  make  a  satis- 
factory computation  of  the  amount  of  dam- 
ages the  plaintiffs  ought  to  recover  under  the 
rules  laid  down  by  this  court,  the  parties 
should  agree  that  the  plaintiffs  take  judgment 
for  the  damages  they  are  entitled  to  recover 
upon  the  prooh  in  the  case  and  the  rule 
sUted.  without  the  expenses  and  trouble  of  a 
new  trial.  The  judgment  of  the  circuit  court 
la  reversed,  and  the  cause  is  romanded  for  a 
sew  trial. 


Gbktbai.  Lith.  ft  £no.  Co.  v.  Koobb. 

{Supreme  Court  of  WiseonHn.  Dec  8, 1889.) 

C05TIU.CT  »0B  WOBK— DbLIVBKT. 

1.  A  writtea  contract  for  the  manafacture  of 
eaffraviDgn>  and  lithographs  for  theatrical  purposes, 
and  suited  to  the  epecfal  aae  only  of  the  party  for 
wbom  they  are  manafactured,  is  not  governed  by 
the  law  of  sales,  as  it  is  a  contract  for  "work  and 
labor. "  * 

2.  The  contract  provided  the  manner  and  time 
of  doing  the  work,  and  that  It  was  to  be  called  for 


1  As  to  what  contracts  are  within  the  statute  of 
frauds,  as  being  agreements  for  the  sale  of  ohat- 
Ma,  as  distinguished  from  contracts  for  work  and 
labor,  see  Ruas^  v.  RaUway  Ca,  (Uinn.)  89  N.W. 
Rep.  80S,  and  note ;  Blewltt  v.  Clin,  8  N.  T.  Bupp. 


(Wis. 

by  the  party  ordering  it.  Held,  that  on  tts  com- 
pletion and  acceptance  by  him  he  became  liable  for 
the  contract  price,  and,  while  it  remained  uncalled 
for,  the  manufacturer  held  It  as  bailee,  and  ita  sub- 
sequent destruction  by  fire,  without  his  fault,  did 
not  affect  hts  right  to  recover  the  price. 

8.  The  questlona,  when  the  theatrical  season 
ended,  and  what  was  suffltftent delivery,  within  the 
meaning  of  the  contract,  were  questtona  of  law, 
depending  on  the  constraotlon  and  legal  efhct  ox 
the  contract,  and  were  Improperly  anbrnitted  to 
the  jury,  but  as  the  court  ruled  on  them,  Irr  refus- 
ing to  set  aside  the  verdict,  the  flndingBof  the  jury 
in  that  reBpect  become  harmUM. 

Appeal  from  circuit  conrt,  Winnebago 

county. 

/ac/TAon  cfi  TAompnm.forappellant.  WeU* 

brod,  Barshaw  <t  Ifevitt,  for  respondent. 

Orton,  J.  By  two  certain  written  agree- 
ments, one  dHted  September  15,  and  the  other 
November  2.  18tj5,  the  plaintiff  agreed  to 
manufacture  a  large  quantity  of  engravings 
and  lithographs  for  theatrical  purposes,  for  the 
defendant  and  for  his  special  use,  to  be  taken 
and  paid  for  during  the  theatrical  season  of 
1385-86,  and  all  of  the  work  was  to  be  com- 
pleted and  ready  for  delivery  by  the  15th  day 
of  December,  1885.  A  large  portion  of  the 
goods  were  taken  and  paid  for  during  the 
theatrical  season  above  stated,  and  the  re- 
mainder WHS  ready  for  delivery  by  the  15th 
day  of  December,  1885,  and  during  that 
theatrical  aeason,  and  was  not  called  or  paid 
for  until  it  was  burned  up  on  the  26tfa  day  of 
May,  1886,  on  the  premises  of  the  plaintiff, 
where  it  was  piled  up  and  set  apart  for  the 
defendant.  The  plaintiff  had  procured  in- 
surance on  this  remainder  of  the  work,  and 
received  part  of  what  was  due  on  the  con- 
tracts, for  the  loss,  from  the  insurance  com- 
pany. This  suit  is  brought  to  recover  the 
balance  unpaid.  The  jury  found  that  the 
plaintiff  bad  manufactured  the  goods  ready 
for  delivery  at  the  time  fixed  in  the  contract, 
and  had  them  ready  for  delivery  at  all  times 
thereafter,  until  the  ftre  occurred;  and  that 
the  hand<colored  proofs  under  one  contract, 
and  the  quality  of  the  paper  nnder  the  other, 
were  accepted  by  the  defendant  as  sufflcient; 
and  that  he  also  accepted  a  part  of  all  the 
different  kinds  of  work,  and  paid  ftn:  the 
same,  during  the  theatrical  season;  and  that 
the  theatrical  season  ended  on  the  lat  or  5th 
day  of  May,  1886.  The  only  ambiguity  in 
the  contracts  was  aa  to  when  the  theatrical 
season  ended  or  was  to  end.  and  that  the  July 
has  supplied,  and  we  think  on  sufficient  evi- 
dence, by  the  last  above  finding.  The  Jnry 
found,  also,  that  It  was  agreed  and  under- 
stood that  the  title  of  the  property  sbonld 
pass  to  the  defendant  the  15th  day  of  Decem- 
ber, 1835,  the  time  the  work  ahonld  be  fin- 
ished, and  that  manufacturing  the  goods  and 
setting  them  ^art  subject  to  the  d^endant's 
order,  it  was  mutually  understood,  should  be 
delivery  to  the  defendant.  These  two  find- 
ings dispose  of  questions  of  law  which  de- 
pend upon  the  meaning,  construction,  and 
legal  effect  of  Uie  written  contracts,  and  tSiey 
ought  not  to  have  been  sabmitted  to  the  jury. 
Bnt  the  court  snfflcientiy  ruled  the  same 
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way,  by  refusing  to  set  the  ssiine  aside,  und 
to  giant  a  new  trial,  and  the  verdict  of  the 
jury,  in  this  respect,  has  done  do  liarm. 

Ttie  learned  counsel  on  both  sides,  and  the 
court  below,  treated  this  transaction  as  a  sale 
of  person;)!  property.  It  was  not  a  sale. 
Wlien  tlie  contracts  were  entered  into  there 
was  nothing  in  aolido  to  be  the  subject  of  a 
sale.  The  mere  paper,  as  the  basis  of  this 
valuable  work  of  mechanical  art,  was  not  only 
of  insignificant  value,  but  was  not  the  sub- 
ject of  sale.  The  defendant  did  not  wish  to 
buy  blank  paper,  and  the  plaintiff  bad  none 
to  sell.  The  plaintiR  was  to  manfacture 
these  engravings  and  lithographs  for  the 
especial,  peculiar,  and  exclusive  use  of  the 
ilefendant  in  his  business  as  a  theatrical 
manager.  They  were  ad vertiaemeota  adapted 
to  the  names  and  characters  of  his  theatrical 
perfonnancea.  It  was  the  plaintiff's  work  of 
skill  that  gave  the  property  produced  by  it 
any  value.  It  was  work  and  labor  performed 
according  to  the  order  and  dlrectton  of  the 
defendant,  and  according  to  the  terms  of  the 
contracts.  When  the  required  works  were 
produced  and  ready  to  be  taken  away  by  the 
tiefendant  and  paid  for,  it  was  then  not  a  sale. 
The  plaintiff  did  not  own  them,  and  did  not 
wish  to  own  them,  for  they  were  of  no  use  or 
value  whatever  to  him,  and  wm  only  of  use 
and  value  to  the  defendant.  When  the  job 
was  completed  according  to  the  contracts,  then 
the  defendant  was  under  legal  obligation  to 
lake  them  away,  and  pay  the  amount  agreed 
upon,  during  the  theatrical  season  which 
ended  May  S,  1886.  If  he  dues  not  do  this, 
what  are  the  legal  rights  of  the  parties?  Is 
there  any  question  about  delivery  or  accept- 
ance? Clearly  noL  It  makes  no  differoice 
to  the  plaintiff  whether  the  defendant  takes 
them  away  or  not*  for  he  la  entitled  to  be 
paid  for  the  Job,  or  for  his  work  according 
to  the  oontracta.  The  contracts  are  that  the 
works  shall  be  paid  for  "as  they  are  deliv- 
ered;" UiatiB,  as  they  are  delivered  during 
the  theatrical  season  of  1885-86.  After  that 
the  money  is  due  at  all  events.  The  defend- 
ant is  liable  because  he  has  not  accepted  the 
work,  and  taken  it  away,  and  paid  for  it,  ac- 
cording to  the  contracts.  It  is  not  even  prop- 
erty out  of  which  the  plaintiff  could  reim- 
burse himself,  for  it  Is  of  no  value  to  him,  or 
to  any  one  else,  except  the  defendant.  How 
lung  must  the  plaintiff  wait?  The  mon^  Is 
due,  and  he  may  sue  for  it.  These  are,  es- 
pecially, contracts  for  work  and  labor  of  this 
peculiar  kind,  and  the  transaction  is  mqre 
clearly  not  a  sale  than  almost  any  other 
where  the  new  thing  is  produced  by  workand 
labor  fur  another.  For  in  such  cases  the  ar- 
ticle produced  is  generally  of  some  considera* 
ble  value  to  the  mechanic,  or  it  may  be  sold 
in  the  market.  But  not  so  here.  But  the 
contracts  themselves  calMt  work  and  labor. 
In  both  it  is  that  the  "party  of  the  first  part 
aftrees  to  lithograph,  in  a  workman-like  man- 
ner, for  the  party  of  the  second  part,  the  fol- 
lowing described'  work. "  They  provide  that 
the  party  of  the  firstpartshalt  print,  engrave. 
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and  lithograph  for  the  other  partythe  various 
kinds  of  work.  The  plaintiff  is  stated  to  be 
lithographers,  wood-engravers,  printers,  and 
bintlers.  These  contracts  may  be  likened  to 
a  job  that  a  printer  does  for  another,  and  ao 
cording  to  bis  directions,  when  tlie  work  con- 
sists of  hand-bills  or  advertisements  set  up  In 
attractive  form,  and  adapted  exclusively  to 
the  business  of  sucli  otiier  person,  and  useful 
to  no  one  else.  The  job  is  completed  accord- 
ing to  contract,  and  the  other  party  has  failed 
to  take  them  away  and  pay  for  them.  May 
not  the  printer  sue?  Or  an  artist  paints  the 
likeness  of  another  according  to  contract.  It 
is  not  called  for,  but  left  a  long  time  on  the 
artist's  hands.  The  work  was  well  done  and 
acceptable  to  the  person  who  ordered  it.  It 
is  of  no  use  to  the  artist,  or  of  any  value  to 
any  one.  except  to  him  whose  likeness orplct- 
ure  it  represents.  In  all  these  cases  it  Is  too 
clear  tor  ai^ument  that  the  transaction  is 
not  governed  by  the  law  of  sales,  but  o< 
work  and  labor.  In  these  supposed  cases,  if 
the  hand-bills  and  advertlaements  in  the  one 
case,  and  the  likeness  in  the  other,  after  the 
time  for  taking  them  away  and  paying  ixxt 
them  had  ex{Hred,  are  burned  9p,  whose 
loss  is  it?  They  are  put  by  themselves  in  a 
safe  place  until  called  for;  Why  should  the 
printer  or  the  artist  lose  by  the  fire,  and  the 
person  who  ordered  the  work  don^  and  who  Is 
in  deCautt  in  not  taking  It  away  and  paying 
for  It.  and  1^  whose  negligence  it  was  left 
with  the  artist  where  it  was  burned,  without 
his  fault,  suffer  no  loss?  The  law  works  no 
such  injustice.  These  cases  are  alike  in 
principle.   They  are  clearly  analogous. 

The  defendant,  by  his  own  defoult  and 
neglect,  left  his  engravings  and  lithographs 
with  the  plaintiff,  and  under  his  care  and 
custody,  as  a  naked  bailee,  f<v  some  time  aft- 
er the  time  he  agreed  to  take  them  away  and 
pay  for  them,  and  th^  were  burned.  Th^ 
were  piled  together  and  art  apart  for  the  de- 
fendant in  a  safe  place,  and  he  had  aeceptsd 
the  work  as  being  according  to  the  oontnutt. 
There  can  be  no  doubt,  as  we  have  said  at 
ready,  that  the  plaintiff  bad  an  action  fsr 
the  money  agreed  to  be  paid,  after  tiw  time 
for  payment  had  expired.  In  that  view,  the 
fact  that  the  work  was  afterwards  burned  w 
is  Immaterial,  unless  caused  by  the  plalnUfTa 
negligence.  But,  In  analogy  to  a  sale  of  the 
property,  it  was  left  in  the  plaintiff's  cue  by 
the  fault  (A  the  defendant,  and  If  there  was 
any  loss  by  Are  be  must  suffer  It.  Where 
several  articles  of  the  same  kind  were  pur^ 
chased,  and  only  one  taken  away,  aiul  the 
others  left  with  the  vendor,  to  be  called  for 
at  any  time  the  vendee  chose,  the  title  of  the 
property  passed  to  the  vendee  at  the  time  ef 
the  sale.  Bullis  v.  Borden,  21  Wis.  139. 
So  the  title  of  this  property  passed  to  the  de- 
fendant, December  15, 1885,  vthen  it  had  all 
been  manufactured  according  to  the  con- 
tracts, and  part  of  it  taken  away,  and  after 
that  remained  with  the  plaintiff  or  under  its 
care,  until  called  for.  during  that  theatrical 
season.    Where  one  had  stored  In  a  certain 
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wnrehoase  a  large  number  of  barrels  of  flour, 
and  Bold  the  same  to  another,  to  be  paid  for 
"wlien  used  or  disposed  of,"  a  part  of  them 
had  been  disposed  of  or  taken  away  and  paid 
for.  Most  of  the  remaining  barrels  were  de- 
stroyed by  fire  with  the  warehouse.  It  was 
held  tliat  the  property  burned  belonged  to  the 
purchaser,  and  that  he  was  liable  at  once  for 
the  price  of  tliat  burned  iip.  Boland  t.  Ben- 
sop,  54  Wis.  387,  11  N.  W.  Hep.  911. 

There  is  another  principle  of  liability  in 
such  a  case,  and  that  is .  that  the  defendant 
was  liable  for  not  accepting  and  taking  away 
the  goods  manufactured  after  the  time  he 
was  required  by  the  contracts  to  do  so,  as  in 
Oanson  v.  Madigan,  15  Wis.  144.  The  de- 
fendant had  ordered  a  reaping-machine  of  the 
manufacturer  of  a  certain  kind.  The  map 
chine  was  what  the  defendant  had  ordered, 
and  the  plaintiff  had  set  it  apart  for  the  de- 
fendant, 80  as  to  be  capable  of  identification. 
It  was  held  that  the  plaintiff  could  have  sold 
the  machine  to  satisfy  his  lien  upon  it,  and 
recover  the  balance  of  the  purchase  price,  or 
could  have  held  it  subject  to  the  defendant's 
order,  and  recover  the  whole  price.  In  Mixer 
V.  Howarth,  21  Pick.  207.  where  it  is  an 
agreement  with  a  workman  to  put  materials 
together  and  construct  an  article  for  the  em- 
ployer at  an  agreed  price,  it  was  held  that  it 
was  not  a  sale  until  actual  delivery  and  ac- 
ceptance, and  the  remedy  was  for  not  accept- 
ing it  on  the  agreement.  To  the  same  effect 
are  Spencer  v.  Cone,  1  Mete:  283;  Goddard  v. 
Binney.  115  Masa.  450.  In  Atkinson  v.  Bell, 
8  Bam.  &  G.  277,  the  defendant  ordered  cer- 
tain frames,  with  alterations  made  on  them, 
of  the  patentees,  and  when  ready  for  deliv- 
ery refused  to  accept  them.  It  was  held  that 
the  plaintiff  might  recover  for  his  not  ac- 
cepting them.  To  the  same  effect  ia  I^e  v. 
Grlffln,  1  Best  &  8.  272.  where  a  person  or- 
dered a  set  of  artiScial  or  false  teeth  made  to 
fit  his  mouth.  It  was  held  that  the  plainlifl 
might  have  recovered  from  the  defendant  for 
his  not  accepting  them,  if  the  contract  had 
been  in  writing;  and  Mead  v.  Case,  38  Barb. 
202,  was  to  the  same  effect,  where  blocks  of 
marble  were  directed  to  be  finished,  polished, 
and  lettered  with  inscriptions  as  a  monu- 
ment. But  finally,  on  this  general  question, 
this  court  recently  decfded  that  a  transaction 
or  contract  not  by  any  means  so  clearly  not 
80,  was  not  a  sale,  but  for  work  and  labor. 
In  Meincke  v.  Falk.  55  Wis,  427,  18  N.  W. 
Rep.  545,  the  article  to  be  manufactured  was 
a  family  carriage,  specially  ordered,  of  a  par- 
ticulHr  model.  The  plaintiff's  skill,  labor, 
and  workmanship  were  the  special  induce- 
ment in  giving  the  order,  and  without  such 
order  the  plaintiff  would  not  have  manufact- 
ured it,  and  it  was  not  kept  as  a  part  of  his 
general  stock.  The  carriage  was  completed 
according  to  the  contract  or  order,  anil  the 
defendant  refused  to  accept  it.  The  action 
was  for  the  value  of  the  carri^e,  and  for 
storing  it  for  the  defendant,  on  the  ground 
€f  non-acceptance.  In  that  case  Mr.  Justice 
Gassoday  reviewed  very  fully  the  authori- 


ties on  the  question,  which  were  imnceded  to 
be  somewhat  in  conflict.  It  was  held  that  it 
was  not  a  sale  of  the  carriage,  but  a  contract 
for  work  and  labor,  and  that,  therefore,  the 
verbal  contract  was  not  within  the  950  stat- 
ute of  frauds.  The  complaint  in  this  action 
was  not  for  the  price  of  the  goods,  as  sold  to 
the  defendant,  but  the  ground  of  the  action 
is  that  "the  defendant  has  never  ordered  the 
same  shipped,  nor  taken  or  paid  for  the 
same,  or  any  part  thereof;"  fn  effect,  that 
the  defendant  had  refused  to  ac(»pt  the  same. 

This  ciise,  therefore,  falls  directly  within 
the  authorities  above  cited.  Although  the 
instructions  of  the  court,  and  the  special 
findings  of  the  jury,  were  more  particularly 
applicable  to  this  transaction  as  a  sale  of 
goods,  yet  many  of  the  findings  are  appropri- 
ate to  work  and  labor  performed  by  the  plain- 
tiff for  the  defendant  in  producing  the  goods; 
such  as,  that  the  plaintiff  manufactured  the 
goods  called  for  in  the  contracts,  and  in  the 
timespecifled  therein,  and  had  manufactured 
them,  ready  for  delivery,  at  the  time  speci- 
fied, and  iitall  times  thereafter,  until  the  said 
fire,  and  that  the  defendant  had  accepted  and 
paid  for  some  of  all  of  the  different  kinds  of 
the  work  manufactured.  Two  other  find- 
ings, although  on  the  question  of  delivery  of 
the  goods  as  if  sold,  and  more  as  a  matter  of 
law  than  of  fact,  as  legal  conclusions,  may 
not  be  inappropriate  to  the  character  of  tha 
transaction  as  for  work  and  labor.  The  jury 
found  that  the  title  of  the  goods  passed  to 
the  defendant  on  the  15th  day  of  December, 
1885,  and  that  manufacturing  the  goods  and 
setting  them  apart,  subject  to  the  defend- 
ant's order,  was  understood  to  be  a  delivery 
to  hi  ra.  These  are  just  and  proper  concl  usions 
i  n  this  case,  treating  It  as  one  for  work  and 
labor,  and  not  for  a  sale  of  the  property. 
The  work  was  subject  to  the  order  or  ac- 
ceptance of  the  defendant,  and  he  ought  to 
have  accepted  it,  and  paid  for  it,  before  the 
Are,  and  it  was  merely  left  with  the  plaintiff 
by  the  defendant's  default  and  at  bis  risk. 
The  plaintiff  merely  held  the  work  as  bailee, 
and  subject  to  the  lien  of  the  consideration 
to  be  paid.  He  had  no  other  interest  In  the 
work. 

In  the  above  view  taken  of  the  case,  the 
fact  that  the  plaintiff  insured  the  goods  as 
nominal  owner,  and  collected  the  insurance, 
is  not  material,  as  bearing  on  the  question  of 
their  ownership,  for  the  plaintiff  had  a  right 
to  have'them  insured  to  protect  its  lien,  and 
doing  so  as  nominal  owner  would  be  no  evi- 
dence that  the  defendant  ought  not  to  have 
accepted  them  and  paid  for  them  before  the 
fire,  and  that  the  loss,  if  any,  was  not  his 
loss.  A  vendee  before  he  accepts  the  goods 
may  insure  them,  and  it  is  no  evidence  that 
he  has  waived  his  right  to  reject  them  if  they 
are  not  according  to  the  contract.  Baoon 
v.  EcL-les.  43  Wis.  227.  But  the  defendant 
ought  not  to  complain  of  the  insurance.  It 
was  greatly  in  his  favor.  He  would  have 
lost  them  altogether  had  not  the  plaintiff  in- 
sured them  for  their  mutual  benefit.  The 
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goods  owned  by  any  one  else  than  the  de- 
fendant would  have  been  of  no  value  what- 
ever*  either  for  insurance  or  sale.  The  plain- 
Uft,  by  bis  forethought  and  prudence,  saved 
the  defendant  from  a  large  portion  of  the 
loss  which  he  would  have  been  compelled  to 
pay  to  Uie  plaintiff,  and  lessens  pro  tanto 
the  amount  of  his  recovery  in  this  action. 
This  opinion  la  maob  longer  than  it  would 
have  been  If  the  case  had  been  tried  upon  the 
correct  theory.  It  would  not  answer  to  al< 
low  it  to  go  into  the  Beporte  as  a  sale,  in 
contradiction  of  MeJncke  v.  Falk,  supra. 
The  result  was  warranted  by  the  evidence 
Just  the  same,  however,  and  the  judgment  is 
oorrect,  and  the  errors  assigned  become  Im- 
material. The  judgment  of  the  olrcnit  court 
isaflirmed. 


QiuoB  e.  Deupset  et  oZ. 
(Supreme  Court  of  ITtecoiuin.  Dea  S,  1889.) 

JDET— FlUa  ImFKISOXMBKT— EfviDBROa— IirSTBITO- 

noyB— Damaobb, 

1.  The  exercdse  of  the  discretion  of  the  trial 
court  Id  ezcludiDg  a  juror  will  oot  be  disturbed 
where  tt  does  not  appear  Uiat  the  appellant  was  In 
aay  wise  prejudioed  bv  the  mlinff,  Bev.  SL  Wis. 
S  2839,  expressly  predudiag  the  reversal  of  a  Judg- 
ment for  any  error  not  aSMtlng  the  substantial 
right  of  the  appellant. 

a.  In  an  action  for  false  imprlBonment  arising 
out  of  plalntlfl's  writing  a  letter  to  one  of  the  de- 
fendants, charging  him  with  a  crime,  It  is  proper 
to  refuse  to  allow  such  defendant  to  introduce  evi- 
dence to  refute  such  charge,  as  he  is  presumed  to 
be  innocent,  and,  furthermore,  the  introduction  of 
sDch  evidence  would  allow  plaintiff  to  prove  the 
truth  of  the  chai^^  if  possible,  thus  overshadow- 
ing the  main  issneoffaueimpmonment with  antih 
collateral  issue. 

8.  In  such  action,  defendants  requested  Uie 
court  to  inatruot  the  Jury  that  if  they  found  that 
plaintiff  went  to  D.'s  house,  without  the  use  of 
force  to  oblige  him  to  do  so;  and  if  tber  farther 
find  that  the  defendants,  who  went  to  pl^otUTs 
went  there  without  any  purpose  to  compel  him  to 

80  to  D.'B  house  against  his  will, — they  are  not 
able  for  any  blow  struck  there  merely  because 
they  were  present.  To  make  them  liable  for 
what  occurred  there,  they  must  either  have  taken 
part  In  it,  or  known  betorehand  that  it  was  to  be 
done.  To  which  instruction,  as  given,  the  court 
added,  "or  assented  to  it,  and  countenanced  It,  at 
tfae  time  it  was  done. "  Bev.  St.  Wis.  S  re- 
ouirra  that  each  Instruction  asked  by  counsel  shall 
be  given  without  obaoge  or  modincation.  or  re- 
fuaed  in  fulL  Held,  that  a  modification  is  to  be 
deemed  a  refusal  to  give  as  requested ;  and  as  such 
instruction  includes  all  of  that  reqneated,  and,  as 
modified,  correctly  states  the  law  applioable  to  the 
case,  It  is  not  prejudicial  error. 

4.  Ii  is  proper  to  charge  that  the  letter  men- 
tioned as  having  provoked  tbe  false  imprisonmeot 
is  no  justification  for  any  unlawful  acta  which  de- 
fendants may  have  committed. 

6.  It  Is  Ukewise  proper  to  charge  that  If  the 
jury  find  for  pl^tifl  he  is  entitled  to  recover  full 
oompensatory  damages,  which  are  not  to  be  less- 
med  or  mitigated  by  the  writing  of  such  letter. 

6.  In  an  acUon  for  false  imprisonment.  It  ap- 
peared that  pl^ntUf  had  written  a  letter  to  one  of 
the  defendants,  a  Catholic  priest,  charging  blm 
with  ciiminal  intimacy  with  plaintiifa  wife.  This 
defendant  several  days  afterwards  summoned 
some  of  bis  parishioners  to  his  boasei,  and  Instruct- 
ed them  to  go  toplaiDtilTs  offloe,  and  bring  him  to 
defendant's  house,  which  was  done.  Plaintiff  tes- 
tified that,  beine  in  fear  of  bodily  injury,  he  came 
to  Uie  house,  and  there  was  forced  bv  such  defend- 
ant to  go  upon  his  knees,  when  defendant  struck 
blm  In  ttia  mouth,  and  oompelled.hUn,  by  fear  of 


bodily  injury,  being  in  the  presence  of  the  persona 
who  had  oroufrht  him  there,  to  retract  the  charge 
made  in  the  letter.  Held,  that  a  verdict  for  plam- 
tifl  of  $5,000  will  not  be  set  aside  as  excessive. 

Appeal  from  circuit  court,  Iowa  oounty. 

This  is  an  action  for  damages  for  the  falsa 
imprisonment  of  the  plaintiff  by  tbe  defend- 
ants at  Highland,  Iowa  county,  Wis.,  Janu- 
ary 21,  1888.  The  answer  consists  of  deni- 
als, admissionB,  and  the  statement  of  the  cir- 
cumstances as  claimed  by  the  defendants. 
There  was  evidence  on  the  trial  tending  to 
prove  the  facts  as  claimed  by  tbe  plaintiff, 
and  as  stated  to  the  Jury  by  the  trial  court, 
as  follows:  "The  plaintiff  claims  that  upon 
January  21,  1888,  the  defendants,  with  oth- 
ers, met  at  the  bouse  of  the  defendant 
Thomas  Dempsey,  most  of  them  at  tbe  invi- 
tation of  tbe  latter;  that  Mr.  Dempsey  then 
read  to  them  a  letter  which  the  plaintiff  had 
written  to  him  a  short  time  before,  which 
letter  has  been  read  to  you  in  evidence;  that 
after  reading  the  letter  Mr.  Dempsey  told  tbe 
defendants,  and  said  others  who  had  inet 
with  them,  to  go  and  find  Mr.  Grace,  and 
bring  or  fetch  him  to  him;  that  thereupon 
the  defendants  and  said  others  left  the  house 
of  Mr.  Dempsey,  with  the  purpose  of  bring- 
ing him  (Grace)  there;  that'  pursuant  to  suoh 
purpose  they  went  to  tbe  law-offlce  of  the 
latter,  some  of  them  going  into  tbe  office,  and 
the  others  renutining  outside,  or  upon  the 
steps  leading  to  the  olfloe;  that  one  of  those 
wlio  went  into  the  office  seized  him,  and  he 
was  infcnrmed  that  they  had  coma  to  have 
him  go  with  them  to  tt)e  house  of  Mr.  Demp- 
sey; that,  being  frightened  by  such  seizure, 
and  the  array  of  men  witliin  his  office,  and 
in  fear  that  If  be  refused  to  go  to  the  house 
of  Mr.  Dempsey  he  would  be  compelled,  to  do 
so  by  violence,  be  said  he  was  willing  to  go. 
with  them;  that  he  went  with  them  from  bis 
house  towards  tbe  house  of  Mr.  Demps^jc; 
that  when  near  tbe  house  tbe  latter  appeared 
at  tbe  front  door,  and  said,-* Bring  him  in;* 
that,  being  surrounded  by  the  defendants  and 
the  others  who  had  gone  fqr  him,  and  feaiL 
ing  that  if  he  did  not  walk  into  the  house  ha 
would  be  forced  in,  be  walked  into  the  hoose; 
that  when  he  got  in  be  was  seized  by  tbe  col- 
lar by  Mr.  Dempsey,  and  compelled  to  go 
upon  his  knees,  those  who,  as  aforesaid,  had 
gone  for  him  being  in  the  same  room,  or  its 
immediate  vicinity,  and  that,  while  lie  was 
upon  his  knees,  Mr.  Dempsoy  struck  hUn  in 
the  face,  and  asked  him  if  be  would  take  back 
the  statements  made  in  tbe  letter;  and  tliat 
thereupon  he  said,  *  Under  the  oitcuniBtances, 
I  will;'  tliat  be  (tbe  plaintiff)  was  then  per- 
mitted  to  arise,  and  shortly  after  left  the 
bouse;  that  from  the  time  the  defendants 
and  said  others  came  to  his  office  for  Itira,  be 
(said  plaintiff)  was  in  a  state  of  fear  fur  his 
personal  safety;  and  that  all  that  he  did  from 
the  time  said  parties  came  into  bis  office  un- 
til he  left  Ml'.  Dempsey's  house  he  did  by 
compulsion,  being  put  in  fear  by  the  man- 
ner and  acta  of  the  defendants  and  said  oth- 
ers acting  with  them,  and  tbe  array  of  foroa 
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about  tiim;  that,  in  consequence  of  said  ads 
of  the  defeiKlants  and  those  who  acted  with 
them,  he  has  suCFered  injury  in  body,  mind, 
and  business.  What  X  have  said  concerning 
the  claim  of  the  plaintiff  aa  to  what  the  evi- 
dence proves  is  not  given  as  my  opinion  of 
what  is  proved.  I  have  no  right  to  express 
an  opinion  upon  what  the  evidence  proves,  or 
fails  to  prove."  The  letter  mentioned  in  the 
foregoing  statement  was  in  evidence,  and  is 
as  follows:  "Thomas  Dempsey — tiir:  Some 
time  since.  I  accused  you  of  being  criminally 
intimate  with  my  wife,  giving  you  my  rea- 
sons therefor.  You  neither  denied  or  ad< 
mitted  the  same,  but  tauntingly  replied  that 
your  conscience  did  not  trouble  you  for  such  a 
thing.  I  now  give  you  this  opportunity  of 
clearing  yourself  from  suspicion  and  satisfy 
rae,  viz.:  After  dinner  to-morrow,  the  16tb, 
I  will  renuiin  at  home  till  two  o'clock,  in 
whiuh  time  you  may  call,  and  by  your  oath 
deny  that  the  above  charges  are  true.  This 
will  be  sufficient.  Failing  to  do  this,  I  shall 
take  It  for  granted  that  you  admit  the  truth 
of  the  charge,  and  will  on  first  sight  use  you 
as  an  adulterous  villain  who  has  used  my 
home  as  a  brothel.  J.  F.  G&aoe."  At  the 
close  of  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff,  and  assessed  his 
damages  against  the  defendants  at  the  sum 
of  85.000.  The  court  also  submitted  to  the 
jury  four  several  questions,  which,  with  the 
answers  to  them,  were  to  the  effect  (1)  that 
they  found  in  favor  of  the  plaintiff,  upon  the 
ground  that  he  was  falsely  imprisoned;  (2) 
that  the  plaintiff  was  entitled  to  recover,  as 
compensatory  damaifes  up  to  the  time  of  the 
trial,  the  sum  of  #2.000;  (3)  that  the  plain- 
tiff was  entitled  to  recover  as  damages  for 
future  disability  the  sum  of  »1.000;  (4)  that 
there  should  be  awarded  to  the  plaintiff,  in 
addition  to  compensatory  damages,  and  as  a 
punishment  to  the  defandants,  the  sum  of 
92,000.  The  court  thereupon  ordered  judg* 
ment  upon  such  verdict  and  Qndings  In  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ants; and  from  the  judgment  entered  there- 
on accordingly  the  defendaata  brlug  this  ap- 
peal. 

/.  P.  Bmelker,  W.  E,  Carter,  and  S.  if. 
Finney,  for  appellants.  Id,  W.  Reese  and  /. 
M,  OUn,  for  respondent. 

Cassodat.  J.,  {ay^etattng  the^tt  as 
above.)  At  the  time  of  the  occurrence  in 
question,  January  21,  1888,  the  defendant 
Itev.  Father  Thomas  Dempsey  was  the  pas- 
tor of  St.  Philip's  Catholic  Church  at  High- 
land, Iowa  county,  Wis.,  and  had  been  for 
several  years.  During  the  same  time  the 
plaintiff  was  a  lawyer  at  Highland.  He  tiad 
surae  years  before  married  a  cousin  of  the 
priest;  and  he  and  his  wife  were  both  mem- 
bers of  that  church.  For  some  time  before 
the  occurrence  in  question,  there  had  been 
an  unfriendliness  or  misunderstanding  be- 
tween the  plaintiff  and  the  priest.  The 
plaintiff  wrote  and  sent  to  the  priest  the  let- 
ter mentioned,  January  16, 18^,  and  it  was 


received  by  faim  on  the  same  day.  The  let. 
ter  contained  a  grave  charge  against  the 
priest.  In  writing  the  letter,  the  plaintiff, 
as  a  member  of  the  chnrcb.  assumed  a  re- 
sponsibility which  undoubtedly  subjected  him 
to  investigation  by  the  church,  or  the  consti- 
tuted authorities  thereof,  and  to  he  dealt  with 
according  to  his  merits.  This  court  has  re- 
cently d^laimed  all  right  "to  determine 
mere  questions  of  faith,  doctrine,  or  schism, 
not  necessarily  involved  in  the  enforcement 
of  ascertained  trusts."  nor  tlie  "determina^ 
tion  of  legal  rights."  Fadneas  v.  Braun- 
borg,  73  Wis.  293.  41  N.  W.  Rep.  84.  We 
now  disclaim  any  right  of  interference  with 
mere  church  discipline,  in  the  absence  of  any 
invasion  of  the  legal  rights  of  persons  or 
property.  On  the  part  of  the  defendants  it 
is  claimed,  in  effect,  that  at  the  time  of  the 
occurrence  in  question  the  plaintiff  was  in- 
vited to  the  parsonage  for  the  parpose  of  en- 
abling the  priest  "to  lay  the  whole  matter  be- 
fore the  leading  members  of  the  church,  and 
give  the  plaintiff  an  interview  before  them 
that  the  pliiinliff  came  voluntarily,  and  with- 
out harm  from  any  one.  "aud  then  and  there 
retracted"  the  chaises  contained  in  the  let- 
ter. There  is  evidence  tending  to  support 
these  claims.  On  the  other  hand,  the  plain- 
tiff claims  the  fttcts  substantially  as  summa- 
il7ed  in  the  foregoing  statement.  The  evi- 
dence is  more  or  less  in  conflict.  The  deter- 
mination of  such  conflict  was  the  provinceof 
the  jury;  and  with  the  preponderance  of  evi- 
dence this  court  has  nothing  to  do.  There  is 
certainly  some  evidence  in  the  case  to  sustain 
the  claims  of  the  plaintiff;  and  hence,  for  the 
purposes  of  this  appeal,  tlie  verdict  and  find- 
ings of  the  jury  must  be  accepted  by  us  as 
verities.  We  are  only  to  consider,  therefore, 
the  correctness  of  such  rulings  of  the  trial 
court  as  have  been  challenged.  The  assign- 
ments of  error  are  31  in  number.  As  to 
many  of  them,  the  rulings  of  the  court  were 
so  manifestly  correct  as  to  require  no  men- 
tion. All  of  them  are  sach  as  might  arise 
on  any  trial  for  false  imprisonment,  and 
hence  are  common  in  their  application.  We 
shall  only  consider  those  material  questions 
which  seem  to  call  for  an  expression  of  opin- 
ion. 

1.  Error  is  asstgneH  because  the  court 
struck  from  the  answer  the  portion  relating 
to  the  actiun  of  the  village  board  while  the 
plaintiff  was  president  thereof,  in  1885,  re- 
specting the  sale  of  liquor  on  Sunday,  and 
certain  publications  and  controversies  in  con- 
sequence thereof.  Certainly,  such  allegations, 
had  they  been  proved,  would  have  constitut- 
ed no  defense,  nor  mitigation  of  damages, 
for  false  imprisonment  more  than  two  years 
afterwards.  It  is  never  essential  to  prove 
surplusage,  and  when  such  proof  Is  offered 
it  should  be  rejected.  The  only  seeming  ex- 
cuse for  such  allegations  in  the  answer  is  the 
fact  that  the  complaint  also  all^;ed  matters 
entirely  irrelevant  to  the  alleged  false  im- 
prisonment. 

2.  We  are  not  disposed  to  reverse  this  judg- 
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ment  for  tbe  exclusion  of  the  jnror  Kelson. 
In  so  ter  u  there  is  an  absence  cf  statutory 
r^ulation  or  rule  of  court,  the  trial  court 
must  necessarily  exercise  a  very  lai^e  discre- 
tlon  In  the  impaneling  of  a  jury;  and  the  ex- 
ercise of  such  discretion  will  nut  bedlstnrhed 
except  in  case  of  its  abuse,  or  the  violation 
of  some  rule  ot  law.  Santry  v.  State,  67 
Wis.  67,  SO  N.  W.  Bep.  226;  Sutton  v.  Fox* 
65  Wis.  631.  13  X.  W.  Bep.  477;  Olson  v. 
Solverson.  71  Wis.  663.  38  N.  W.  Bep.  329; 
Thomp.  ft  M.  Juries,  g§  258.  270.  271.  The 
statute  expressly  precludes  this  court  from 
reversing  any  judgment  for  any  error  not  af- 
fecting uie  8ul>stantlal  right  of  the  appellant. 
'  Section  2829,  Ber.  St.  There  is  nothing  in 
tbe'record  to  indicate  that  by  such  ruling  the 
defendants  were  in  any  way  prejudiced. 

3.  Error  is  assUned  because  the  court  re- 
fused to  allow  th9  defendants  to  prove  that 
tbe  charges  contained  in  (be  letter  were  tatoe. 
As  Indicated,  the  letter  was  received  by  the 
pri«t  six  days  before  the  alleged  impriaon- 
ment»  and  the  charge  contained  in  the  letter 
relates  to  matters  therein  stated  as  transpir- 
ing some  time  before.  The  learned  counsel 
for  the  defendants  are  undoubtedly  right  in 
claiming.  In  effect,  that  it  must  be  presumed 
that  tlie  priest  was  innocent  of  the  charges 
contained  in  the  letter,  and  that  such  cliarges 
were  false.  Such  we  understand  to  be  the 
weQ-established  rule  of  law  In  an  action 
for  libel,  in  tbe  publication  of  an  article 
charging  the  commission  of  a  crime,  the 
usual  practice  is  simply  to  prove  the  publica- 
tion ;  and  no  one  would  tltlnk  it  necessary,  in 
addition,  tu  prove  that  the  charges  contained 
in  the  article  were  falsp.  since  the  law  pre- 
sumes all  such  charges  to  be  false,  and  puts 
upon  the  person  mnkmg  the  same  the  burden 
of  proving  them  to  be  true.  Such  being  the 
presumption  of  law,  the  defendants  had  the 
full  benefit  of  it  upon  the  trial,  while  the 
plaintiff,  in  the  eyes  of  the  law.  appeared  up- 
on tlie  trial  under  the  disadvantage  of  hav- 
ing falsely  charged  tbe  priest  with  the  crime 
mentioned  in  tbe  letter.  The  defendants 
could'not  by  proof  have  made  the  priest's  in- 
nocence of  tliat  charge  anymore  emphatic. 
This  of  Itself  was  a  sufficient  reason  for  ex- 
cludingsuch  proof.  But  there  is  another  still 
more  commanding;  and  that  is,  if  thedc^end- 
aut  bad  been  allowed  to  put  in  such  proof, 
tlien,  of  course*  the  door  would  have  been 
opened  for  tbe  plaintiff  to  prove,  if  he  could, 
that  the  charges  contained  in  the  letter  were 
true.  Had  such  been  tlie  course  of  tbe  trial, 
the  collateral  and  very  remote  issue  as  to 
such  truth  or  falsity  of  tbe  charges  contained 
in  the  letter  would  bave  become  the  absorb- 
ing issue,  and,  in  fact,  overshadowed  and 
swallowed  up  the  real  issue  of  false  impris- 
onment. The  court  very  properly  excluded 
such  proofs. 

4.  The  defendants  requested  tbe  court  to 
in.<)truct  the  jury  as  follows,  which  was  given, 
after  adding  thereto  tbe  words  in  italics:  "If 
tbe  jury  find  that  the  plaintiff  went  to  the 
house  of  tbe  defendant  Dempsey  without  the 


use  of  force,  actual  or  threatened,  to  obligo 
him  to  do  so;  and  if  tbe  jury  further  find  that 
the  defendants  who  went  to  the  plaintiff's  of- 
fice went  there  without  any  purpose  to  com- 

£el  him  to  go  to  Dempaey'B  house,  against 
is  will, — then  the  defendants*  other  than 
Father  Dempsey,  are  not  responsible  or  liable 
for  any  blow  or  blows  struck,  or  acts  done 
tliere,  merely  hecanse  they  were  present. 
To  make  them  liable  for  what  transpired 
there,  they  must  either  have  taken  part  in  it, 
or  must  have  known  beforehand  that  it  was 
to  be  done,  or  aasmted  to  it,  and  eounte- 
naneed  U,  at  th«  time  it  waa  done,**  This 
is  claimed  to  be  an  error,  by  reason  of  the 
provisions  of  section  2853,  Bev.  St.  Where 
an  instruction  is  requested  and  given  after 
the  same  is  modi  fled.  It  is  deemed  refused  as 
requested,  and  only  given  as  modified;  and 
where,  as  here,  the  modified  instruction  giv- 
en Includes  all  of  the  instruction  requested, 
and,  as  modified,  correctly  states  the  law  ap- 
plicable to  the  case,  no  one  is  injured,  and 
hence  such  modification  is  no  ground  for  r^ 
versaU  Section  2829.  Bev.  St.;  Mason  t.  H. 
Whitbeck  Co.,  35  Wis.  164;  Gilchrist  t. 
Brande,  58  Wis.  192,  15  2^.  W.  Bep.  817. 

5.  Exception  is  taken  because  the  court 
charged  tbe  jury  to  the  effect  that  the  letter 
mentioned  was  "no  justification  for  any  un- 
lawful acts  which  tlie  defendants  may  have 
committed."  In  a  state  governed  liy  law, 
and  undera  constitution  which  preventseven 
the  state  from  depriving  any  person  of  his 
liberty  "without  due  process  of  law,"  or  de- 
nying to  any  person,  however  lowly,  "the 
equal  protection  of  the  laws,"  (section  1,  art. 
14,  Amend.  Const.  U.  S.,)  there  would  seem 
to  be  no  ground  for  claiming  that  any  man, 
or  body  of  men,  however  exalted,  may  be  a 
law  unto  themselves,  and  thus  do  what  the 
state  cannot,— imprison  another  "without 
due  process  of  law." 

6.  Exception  isTaken  to  that  portion  of  the 
charge,  to  the  effect  that  if  tbe  jury  found 
that  tbe  plaintiff  bad  been  falsely  imprisoned 
by  the  defendants,  and  that  "such  illegal  r^ 
straintwas  willful  and  malicious,"  then  they 
were  at  liberty  to  "award  to  the  plaintiff,  in 
addition  to  tbe  compensatory  dami^ea,  such 
a  sum.  by  way  of  punishment  and  example, 
as  from  all  of  tbe  evidence"  in  the  case,  they 
might  determine  would  be  reasonable  and 
just.  Exception  is  also  taken  because  the 
court  charged  the  jury  to  tbe  effect  that  if 
they  found  for  the  plaintiff,  then  he  was  en- 
titled to  recover  full  compensatory  damages, 
and  that  such  damages  could  not  be  lessened 
or  mitigated  by  the  writing  of  tbe  letter. 
This  last  exception  is  strenuously  insisted 
upon.  Whatever  differences  of  opinion  may 
bave  existed  in  this  court  prior  to  the  decis- 
ion of  Craker  v.  Bait  way  Co.,  36  Wis.  657,  as 
to  the  question  thus  involved,  it  was  there 
settled  that  i  n  actions  for  personal  torts  the 
"compensatory  damages"  recoverable  "in- 
clude, not  merely  the  plaintiff's  pecuniary  loss, 
but  also  compensation  for  mental  suffering;" 
that,  in  awarding  such  damages  in  such 
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cases,  "no  distinction  is  to  be  made  between 
other  forms  of  mental  suffering  and  tliat 
which  consists  in  •»  sense  of  wrong,  or  in- 
sult.' And  a  contfitry  intimation  in  a  for- 
mer case  was  thereby  overruled.  In  Fenelon 
V.  Butts,  53  Wis.  344.  10  N.  W  Rep.  501. 
"the  plsiintlfFs  upon  the  trial  waived  all  claim 
to  exemplary  damages."  The  court  refused 
to  instruct  the  jury  to  the  elfect  that  if  the 
defendant  was  liable  for  the  false  imprison- 
ment alleged,  then  they  "should  take  into 
consideration  the  circumstances  of  the  sup- 
plementary proceedings;"  and,  if  they  found 
that  the  defendant  "was  acting  in  good  faith, 
in  an  honest  endeavor  to  discover  the  plain- 
tiffs' property,  before  a  person  whom  he  sup- 
posed to  be  a  legal  orticer,  these  circumstances 
*  *  *  are  to  be  considered  in  mitigation  of 
damages."  The  court  held,  however,  "that, 
while  proof  of  defendant's  good  faitli  is  ad- 
missible to  in  Itigatepunitory  damages,  itcan- 
not  be  considered  to  mitigate  compensatory 
damages,  including  those  allowed  for  injury 
to  the  feelings."  This  was  followed  in  Cor- 
coran V.  Harran,  55  Wis.  122,  12  N.  W.  Hep. 
468.  In  this  last  case  the  jury  were,  in  ef- 
fect, expressly  instructed  to  give  the  plainti£F 
sucb  amount  as  they  thought  "reusonable  and 
just,  undffr  the  circumstances."  These  cases 
are  not  in  conflict  with  Maxwell  v.  Kennedv, 
50  Wis.  645,  7  N.  W.  Eep.  657,  since,  in  an 
action  of  libel,  the  plaintiff's  bad  character 
would  necessarily  prevent  Iiis  actual  damages 
from  being  as  large  as  if  he  were  a  person  of 
good  character.  We  are  asked  to  overrule 
Fenelon  v.  Butts  and  Corcoran  v.  Harran, 
supra,  upon  the  point  above  indicated.  After 
a  careful  consideration  of  the  matter,  we 
must  refrain  from  doing  so.  In  the  very  re- 
cent case  of  Goldsmith  v.  Joy,  (Vt.)  17  Atl. 
Bep.  1010,  the  above  and  other  cases  in  this 
court,  as  well  as  numerous  citses  in  other 
courts,  are  carefully  reviewed,  and  the  con- 
clusion reached  that  "provocation  cannot 
mitigate  actual  damages  for  assault  and  bat- 
tery. "  Of  course,  a  plai  ntifTs  compensatory 
damages  are  limited  to  sucb  as  be  actually 
sustains,  under  all  the  circumstances;  and  it 
is  such  actual  damages  that  cannot  be  lessened 
or  mitigated.  In  the  case  last  cited.  It  is 
maintained  that  the  right  to  recover  actual 
,  damages  is  in  no  way  dependent  on  the  inten- 
tion of  the  defendant;  that  "even  lunatics 
and  idiots  are  liable  for  actual  damages  done 
by  tliem  to  the  property  or  person  of  anoth- 
er. "  The  moment  it  appears  that  the  defend- 
ant was  actuated  by  malice  in  doing  the  act 
complained  of,  then  the  jury  are  at  liberty  to 
award  punitive  damages;  and,  since  these 
may  always  be  mitigated  or  lessened  by  prov- 
ocation, even  to  the  extent  of  extinguishing 
them  altogether,  it  follows  that  the  damages 
which  are  not  subject  to  such  mitigation  are 
such  as  are  given  by  way  of  compensation 
merely.  Since  thejuryawarded  the  plaintiff 
exemplary  damages,  and  since,  under  tbe  in- 
structions given,  they  were  at  liberty  to,  and 
probably  did,  mitigate  or  lessen  the  amount 
of  sucb  punitive  damages  by  reason  of  the 


letter,  the  defendants  received  the  same  ben- 
efit therefrom  that  they  would,  had  such  de- 
duction been  made  from  the  actual  damage* 
Instead  of  from  the  exemplary  damages. 

7.  Assuming  tlie  facts  to  be  as  manifestly 
found  by  tbe  jury,  and  we  cannot  say  th^ 
the  damages  were  excessive. 

The  other  n  umerous  exceptions  tn  the  case 
must  be  regarded  as  overruled.  The  correct- 
ness of  the  several, Tulings  to  which  sucfa  ex- 
ceptions  were  taken  are  too  clearly  right  ta 
require  mention.  Tbe  judgment  of  ^e  cir- 
cuit court  isafflnned. 


BtTCKWHKAT  «.  ST.  CBOIZ  LTTHBEB  CO. 
(Supreme  Court  of  W<«oon*fn,  Deo^  8, 1889.) 
BsTopnL  iiT  Piis— Sbbviob  ov  Proobsb— Dmu^ 

RATIONS  OF  OvnOBR. 

1.  Where  defendant  has  sued  oot  aa  attach- 
ment In  proceed  logs  in  rem  aealnst  •  oertain  steam- 
boat, and  the  marshal  and  defeodsnt's  attorney, 
on  goLncT  to  attach  said  boat,  find  her  sunk  and  be- 
yond reach,  and  do  not  take  her  into  pouession, 
but  Inform  plaintUTs  aeeat  in  charge  of  the  boat 
that  she  has  been  attached,  and  warn  him  not  to 
Interfere  with  her,  for  which  reason  plaintiff  re- 
frains from  oaring  for  the  boat,  which  is  Injared 
la  oensequence,  defendant  is  estopped  to  deny  that 
the  boat  was  In  fact  attached. 

Appeal  from  circuit  court,  St.  Croix  coun- 
ty; E.  B.  BuNDY,  Judge. 

Action  by  David  Buckwheat  against  the 
Saint  Croix  Lumber  Ck)mpany  for  the  con- 
version of  a  steam-boat.  There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 

The  complaint  alleges,  in  effect,  that  at 
the  times  named  the  plaintiff  owned  and 
possessed  a  certain  steam  ferry-twat,  known 
as  the  "George  Wilcox,  Jr.,"  with  hertachle 
and  furniture,  of  the  value  of  81*000,  de- 
signed to  run  across  the  St.  Croix  river  be- 
tween South  Stillwater,  Minn.,  and  Hudson, 
Wis.,  during  the  season  of  1888;  that  in 
April,  1888,  the  defendant  wrongfully,  with 
force  and  arms,  seized  and  took  and  carried 
away  said  boat,  and  wrongfully  converted 
and  disposed  of  the  same,  to  the  plaintiff's 
damage  in  the  sum  stated.  The  answer  curi- 
sists  of  denials,  and  alleges:  "That  during 
the  fall  of  1887  said  ferry-boat  sunk  off  the 
western  shore  of  Lake  St.  Croix,  within  the 
corporate  limits  of  the  state  of  Minnesota; 
that  said  ferry-boat  was  indebted  to  this  de- 
fendant for  fuel  used  in  running  said  boat 
tbe  previous  season;  that  in  the  spring  of 
1888.  and  while  said  boat  was  entirely  sub- 
merged and  under  water,  this  defendant 
brought  action  against  said  steam-boat  by  a 
certain  proceeding  in  rem,  in  admiralty,  in 
the  United  States  district  couit  for  the  dis- 
trict of  Minnesota,  and  thereupon  the  usual 
monition  was  issued  out  of  said  court,  di- 
recting tlie  Uniteil  States  marshal  to  seize 
said  hoaX,  and  take  the  same  into  custody, 
that  thereafter  the  court  might  proceed  ai> 
ooi-ding  to  law,  and  adjudge  as  to  sucb  fn- 
debtedoess,  and,  by  due  and  proper  order, 
direct  tbe  condemnation  and  sale  of  aaid 
steam-boat;  that  the  United  Stales  maishalt 
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niujer  and  by  virtue  of  the  command  in  said 
monition  and  writ,  visited  South  Stillwater, 
where  said  steam-boat  was  bo  sunk  and  sub- 
merged in  Lak^t.  CroLic,  for  the  purpose  of 
taking  possession  of  said  steam-boat,  and, 
finding  said  steam-boat  was  submerged  and 
-  beyond  his  reach,  the  United  States  marshal 
decHned  to  take  said  steara-boat  Into  his  pos- 
session."  There  was  evidence  on  the  trial 
tending  to  prove  that  on  April  13, 1888.  the 
United  States  marahul,  accompanied  by  the 
'attorney  for  the  plaintiff  in  the  attachment 
proceedings,  with  the  intention  of  attaching 
the  boat  for  the  claim  hdd  against  her  men- 
tioned in  the  answer,  and  having  at  ttie  time 
a  writ  Issued  oat  of  the  United  States  court 
for  the  seizure  of  the  boi^,  but  that,  on 
x«aching  the  hmt,  and  aaoertalning  her  con- 
dition, th€7  concluded  not  to  serve  the  writ, 
and  did  not  do  80,  but  that,  notwithstanding, 
the  marshal.  wiUi  said  attorney,  went  ami 
saw  the  plaintiff's  agent  in  charge  of  the 
boat,  and  told  him  and  led  bim  to  believe 
that  they  had  in  fact  attached  the  boat,  and 
warned  such  agent  not  to  interfere  with  It; 
and  that  subraqaently,  on  demand  being 
made  for  the  possession  of  tiie  boat  by  such 
agent,  said  attorney  refused  to  surrender 
such  possession.  At  the  close  of  the  trial 
the  jury  returned  a  verdict  in  favor  ot  the 
plaintiff  for  ft456.S9.  From  the  Judgment 
entered  upon  such  verdict  the  defuidant 
brings  this  appeal. 

Fayette  Marah  and  Ba$hfi*rd  A  Dimey, 
for  appellant  R.  H,  Btart  and  L.  P.  Weth- 
9rbp,  for  respondent. 

Oassodat,  J.  The  verditA  of  the  jury  re- 
solved all  facta  in  issue  in  favor  of  the  plain- 
tiff. Accordingly,  the  learned  counsel  for 
the  defendant  concedes  that  thwe  can  be  no 
reversal,  unless  it  appears  from  the  undis- 
puted evidence  that  the  marshal  with  the 
process  and  the  defendant's  attorney  were 
never  in  such  poosession,  nor  assumed  such 
control  over  the  boat,  as  to  authoriu  any 
jn^ment  against  the  defendant.  In  sup- 
port of  such  contention  counsel  rely  mainly 
upon  Lihby  v.  Murray,  61  Wis.  371. 8  N.  W. 
Bep.  288.  That  was  an  action  of  replevin 
against  an  oflBcer  alleged  to  have  taken  the 
property  npon  an  attacliment  against  the 
property  of  the  plaintiff's  husband;  and  it 
was,  in  effect,  held  that  the  mere  reading  of 
the  writ  to  the  phtinUff  by  the  officer,  and 
telling  her  that  he  attached  ttie  proper^,  and 
then  goinar  into  the  room  where  it  was  and 
looking  at  it,  but  not  removing  it.  nor  tak- 
ing it  into  his  possession  or  control,  nor 
serving  the  writ  on  the  husband,  the  defend- 
ant in  the  attachment,  nor  making  return 
thereof,  would  not  Justify  replevin  against 
the  officer  in  favor  of  the  wife.  The  simple 
question  there  was  whether  the  owner  of 
property,  in  possession  thereof,  could  main- 
tain replevin  from  such  officer  not  in  posses- 
sion, merely  because  he  had  done  the  several 
things  mentioned.  This  is  not  an  action  of 
rq>levln,  and  the  case  is  otherwise  distin- 


guishable. Trespass  will  lie  where  replevin 
will  not.  Qrace  v.  Mitchell,  31  Wis.  533. 
The  theory  upon  which  this  action  was  main- 
tained in  the  trial  court  is  to  the  effect  that 
the  defendant,  through  its  attorney  and  the 
United  States  marshal,  informed  the  plaintiff 
that  the  marshal  was  In  the  possession  and 
control  of  the  boat  under  and  by  virtue  of 
the  writ  mentioned,  and  warned  the  plaintiff 
not  to  interfere  with  it,  and  refused  to  sur- 
render p(Msession  on  demand ;  that  the  plain- 
tiff, relying  upon  such  claim,  statements, 
and  conduct,  refmined  from  oaring  for  the 
boat;  that  in  cmuequence  thereof  the  boat 
became  injured,  to  the  plaintiff's  damage; 
and  that,  by  reason  of  the  acts  stated,  the 
defendant  was  estopped  from  claiming  that 
sucb  levy  was  not  made,  and  such  possesBioa 
and  control  not  taken.  Tfaeevidenee  of  con- 
version was  sufficient  to  carry  the  case  to 
the  jnxy.  Keilau  t.  Hanny,  2  Oar.  A  E. 
710.  Assuming  the  facts  to  have  been  as 
they  were  manffeBtiy  fonnd  the  jnry,  and 
it  Is  very  apparent  that  what  was  said  and 
done  by  the  defendant's  attorney  and  the 
marshal  were  such  as  to  have  naturally  in- 
duced the  plaintiff  to  act  diflerentiy,  in  re- 
spect to  the  care  and  possession  of  the  boat, 
than  he  otherwise  woUld  have  done,  and  that 
be  was  greatly  prejudiced  thereby.  This 
clearly  oonstituted  an  estoppeL  YOas  v. 
Uason,  25  Wis.  310:  Zleike  v.  Morgan.  50 
Wis.  668,  7  N.  W.-Rep.  651;  Warder  v.  Bald- 
win. 61  Wis.  450,  8  N.  W.  Bep.  257;  Same 
V.  Baker,  54  Wia.  4a,  11  "S.  W.  Bep.  342; 
and  eases  cited  in  the  opinions  therein.  The 
Judgment  of  the  circuit  court  Is  affirmed. 


BniiiKos  0.  Noble. 

{Supreme  Court  of  WiaconslTi.   Deo.  8, 18S9.) 
Chanos  or  Vbntjb  — EzAjntfATiOH  Bsroaa  Jus- 

TICB — AfVIDAVIT. 

Rev.  St.  Wia.  S  4809,  prorfdeB  that  wlien- 
erer  Bn7  person  charged  with  bavins  committed 
an  offense  shall  be  brooffht  before  aoy  jastioe  of 
the  peace  for  examiaatfoii,  and  abaU  make  oath 
tbat,  from  prejudice  or  other  cause,  he  believes 
that  raoh  jastioe  will  not  decide  Impartially  In  the 
matter,  said  justice  shall  transmit  all  the  papers 
to  the  nearest  magistrate  qiialilied  by  law  to  con- 
duct the  examination,  who  shall  proceed  with  the 
same.  Held,  that  an  affidavit  stating  that,  **from 
prejudice  or  other  cause,"  the  justice  will  not  de- 
cide Impartially  In  the  Diatter,  u  iDsnfflatent,  as  it 
ueltber  states  prejudloe  nor  any  other  aanie  for 
removal. 

Appeal  from  circuit  court,  Monroe  county; 
A.  W.  Newman,  Judge. 

The  facts  in  the  record  are  to  the  effect 
that  October  24.  1887,  the  plaintiff  was  ar- 
rested on  a  warrant  Issued  by  the  defendant 
as  a  justice  of  the  peace,  npon  a  complaint 
made  by  one  Atcherson,  charging  him  with 
the  criminal  offense  of  stealing  a  watch 
worth  835;  that  on  the  same  day  he  was 
brought  before  the  Justice  by  the  officer  hav- 
ing him  in  custody;  that  the  hearing  was 
thereupon  continued  until  October  26.  1887, 
at  10  o'clock  A.  H.;  that  the  plaintiff  thm 
gave  hail,  as  required  for  such  appearance; 
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that,  on  the  Anj  and  hour  Inst  named,  the 
plaintiff  appeiir«d,  and  tiled  with  the  justice 
an  aflidHvit  for  the  removnl  of  the  cause, 
wliich  affidavit  waa  to  the  effect  that  be,  the 
pialntifft  was  the  person  so  cliarged  for  ex- 
amination, and  "tliat,  from  prejudice  or  other 
cause,  he  believes  that  the  said  justice  will 
Dot  decide  imparttally  In  the  matta-,"  bat 
that  said  appllcaUon  for  removal  was  there- 
upon denied  by  the  defemlant,  as  such  jus- 
tice; that  the  plaintiff  thereupon,  having  been 
granted  the  privilege  of  amending  said  affi- 
davit, refused  to  do  so;  tliat,  upon  hearing 
the  evidence  in  said  matter,  the  justice 
was  of  the  opinion  and  did  adjudge  that 
there  waa  probable  cause  to  believe  that  the 
plaintiff  was  guilty  of  the  crime  charged, 
whereupon  the  justice  adjudged  and  deter* 
mined  that  the  plaintiff  give  ball  in  the  sum 
of  •200  for  his  appearance  at  the  next  term 
of  the  drcnit  court;  thai  the  ph^tlfl  Uiere- 
upon  refused  to  give  SQch  bail,  and  was  com- 
mitted to  the  county  jail  in  d^nlt  thereof; 
that  afterwards  the  plaintiff  whs  taken  be* 
fore  a  court  commissioner  upon  habetu  cor- 
pus, und  discharged  by  him;  that  sulWfr 
quently  the  plaintiff  brought  this  action 
against  ttie  defendant  for  false  imprisonment. 
The  defense  relied  upon  was  to  the  effect  that 
the  said  affidavit  fur  removal  was  insufficient 
to  oust  the  justice  of  jurisdiction,  and  that, 
even  if  it  was  sufficient,  still,  in  denying  such 
application  for  removal,  he  acted  judicially, 
and  was  not,  tht- refore,  linblif  to  the  plaintiff 
in  this  action.  At  the  close  of  the  trial  the 
conrt  directed  a  verdict  in  favor  of  tbe  plain- 
tiff for  such  amount  of  damages  as  tbey 
should  &nd  he  was  entitled  to,  subject  to  the 
opinion  of  the  court  on  the  question  of  law 
Involved  in  the  case.  The  juiy  thereupon 
returned  a  verdict  accordingly,  assfsstng  the 
plaintifTs  damages  at  the  sum  of  S500.  Sub- 
sequently the  court  denied  the  plaintiff's  mo- 
tion for  judgment,  and  ordered  that  tlie  de* 
fendant  have  judgment,  notwithstanding  the 
verdict,  dismisBing  tbe  complaint,  and  for 
costs,  and  directed  judgment  to  be  entered 
accordinjjly.  From  the  judgment  so  entered 
the  plaintiff  brings  this  appeal.  Bev.  St. 
Wis.  8  4809.  providtfs  that  whenever  any  per- 
son charged  with  having  committed  an  of- 
fense studl  be  brought  before  any  justice  of 
the  peace  for  exaniinatiou,  and  shall  make 
oath  that,  from  prejudice  or  other  cause,  he 
believes  that  such  justice  will  not  decide  im- 
partially in  the  matter,  said  jusliceshall  trans- 
mit all  the  papers  to  the  nearest  magistrate 
qualified  by  law  to  conduct  the  examination, 
who  shall  proceed  with  the  same. 

Jiogetv  (6  Ball,  for  appellant  W,  8. 
Stroud,  for  respondent. 

Cassodat,  J.,  {^fter  stating  thefeuta  «u&- 
stantiallp  ax  above.)  Tbe  affidavit  for  the 
removal  of  the  examination  was,  in  the  lan- 
guage of  the  statute,  "that,  from  prejudice 
or  other  cause, "  the  person  charged  believed 
the  justice  would  "not  decide  impartially  in 
the  matter,"  et&  Section  4809.  Itieaaidto 


be  settled  In  Jenkins  v.  Morning,  38  Wis.  197, 
that  such  an  affidavit  is  sufficient,  and  ousts 
tbe  justice  of  jurisdiction.  The  application 
for  the  change  of  venue  in  ftiat  case  was  un- 
der a  section  substantiidly  like  the  above  sec- 
tion. It  was  section  3616,  Rev.  St.  The  af- 
fidavit of  the  defendant  in  that  cause  was. 
however,  to  the  aftect  "that,  from  pr^qftioe 
and  other  causes,  he"  believed  the  justice 
would  "  not  dedde  impartially  In  the  matter," 
etc.  By  some  Inadvertence  of  ttw  writer  nf 
the  opinion  in  that  ease,  or  tbe  printer,  the 
word  "or"  was  substituted  for  "and."  This 
inadvertence  may  have  grown  out  ai  the 
fact  that  tbe  removal  had  not  been  denied, 
and  Its  refusal  was  not  jusUfied  on  the 
ground  that  the  affidavit  was  insuffident  in 
form,  but  on  the  ground  that  ttie  police  jns- 
tiee  had  occlusive  jurlsdlcttwi,  and  hence 
that  there  was  no  authority  for  such  removal, 
and,  moreover,  that  the  tender  made  win  In- 
sufficient. The  difference  between  tbe  affi- 
davit in  that  case  and  the  one  at  bar  is  very 
muriced.  In  that  case  thoe  was  an  oath  <rf 
"prejudice,"  and  the  mere  addition  of  the 
words  "and  other  causes"  in  no  way  dimin- 
ished Its  force.  Here  theaffldavitisof  **pr^ 
udlee  or  other  cause."  It  is  la  tbe  alterna- 
tive, and  neither  states  the  fact  of  prejudies 
nor  any  other  cause,  but  sim[^  that  It  is  one 
or  the  other,  without  any  possibility  of  as- 
certaining which.  From  aught  that  appears, 
the  affidavit  may  have  been  based  wholly  up- 
on something  exisUng  merely  tn  tbe  mind  ot 
the  affiant  which  he  regarded  as  some  "other 
cause"  than  prejudice,  bnt  which  Infa^  con- 
stituted no  cause  for  such  removal  whatever. 
Where  a  party  does  not  rely  upon  tbe  fact  <tf 
prejudice,  but  upon  some  *'other  cause," 
then  tlM  oath  or  affidavit  should  state  the 
facts  supposed  to  constitute  such  other  cause; 
as,  for  instance,  that  the  justice  is  a  material 
witness  on  the  trial,  or  is  near  of  kin.  as  pre- 
scribed in  secUon  8617,  Rev.  St.  Otherwise 
the  removal  would  be  based  wholly  upon  the 
mental  conception  of  tbe  affiant,  who  would 
thus  be  constituted  tbe  sole  judge  as  to 
whether  the  facts  conceived  by  him  were 
sufficient  in  law  to  oust  tb«  justice  of  juris- 
diction. Besides,  in  such  case,  there  would 
be  no  means  of  ascertaining  what  the  facts 
were  thus  supposed  to  be- conceived,  nor 
whetlter  they  were  sufficient  or  had  any  real 
existence.  "The  application  must,"  in  tbe 
language  of  Dlkon,  C.  J.,  "be  limited  to  the 
case  provided  for  by  the  statute,  since  to  per- 
mit it  to  be  extended  to  otiiers,  or  to  allow 
removal  for  causes  not  named  in  the  stat- 
ute nor  in  the  application,  would  lead  to  the 
greatest  abuses  and  perversion  of  the  remedy 
intended  to  be  given  by  the  legislature." 
Dodge  V.  Barden,  33  Wis.  250.  The  use  of 
the  disjunt^ve  in  the  affidavit  in  the  case  at 
bar  is  unlike  that  class  of  cases  where  every 
alternative  staled  in  the  language  of  the  stat- 
ute states  a  fact  sufflcieut  to  authorise  the 
remedy;  but,  as  observed.  It  is  a  case  where 
one  of  the  Hltematives  may  be  a  mere  mental 
conception,  unsupported  by  the  atatement  of 
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any  facts  authorizing  the  remedy.  We  are 
clearly  of  the  opinion  that  perjury  could  not 
be  predicated  upon  the  aifidavit  in  question. 
Clifford  T.  State,  29  Wis.  829;  Rubber  Co.  v. 
Knapp.  61  Wis.  108.  20  N.  W.  Eep.  651. 
This  being  ao,  it  was  insufficient  to  oust  the 
justice  of  Jurisdiction.  This  makes  it  nnnec- 
eesary  to  consider  whether  the  justice  wonld 
have  been  protected  by  reason  of  having  act- 
ed judicially,  had  the  affidavit  been  sufficient 
That  question  was  ably  discussed  at  the  bar. 
and  the  valuable  briefs  will  be  preserved  in 
the  record.  It  follows  that  the  defendant,  as 
justice  of  the  peace,  had  Jurisdiction,  and 
henoe  there  was  no  false  imprisonment.  The 
judgment  of  the  ctrcoit  court  is  aiflrmed. 


Statb  v.  Whzthobb. 
(Supreme  Court  of  TRAcotuin.  Dae.  8, 1889.) 

BtATCTM— COHBTRUOnoir— ISSTOAjrOl  COMPAKIBB. 

LawB  Wis.  1879,  o.  204,  |  1,  provides  that 
**tbe  aeoreMwueflclary,  otaaritable,  and  benevolent 
orders  of  Free  Masons,  Odd-Fellows,  Knights  of 
^rthlas,  [naming  several,]  are  hereby  declared  not 
to  be  life  ineurance  companies,  in  the  sense  and 
meaning  of  the  general  laws  of  this  state  relating 
to  life  Insuraaoe  and  life  insuraaoe  companies,  and 
•nob  societies,  orders,  and  assodatioas  are,  and 
shall  hereafter  be,  exempt  from  the  provisions  of 
said  general  laws."  By  various  amendments  the 
provisions  of  tbe  act  wore  extended  to  other  socie- 
ties. Laws  18BS,  oi  94,  added  to  the  secUon,  '^and 
no  Other  societies  are  hereby  declared  to  be  ex- 
empt. "  field,  that  this  section  exempts  an  Odd- 
Fellows  association,  duly  incorporated  onder  the 
laws  of  another  state,  for  the  purpose  of  fraternal 
benevolent  Intuzanoe,  upoo  the  oo -operative  or  as- 
sessment  plan,  among  the  members  of  the  Inde- 
pendent Order  of  Odd-Fellows,  tiiough  it  was  not 
named  in  that  act  or  any  amendment  thereto. 

Cnse  reported  from  municipal  court  of  Bock 
county;  H.  A.  Patterson.  Judge. 

C.  B.  Satabrook,  Atty.  Qea^  for  the  State. 
€f.     €/ettyt  for  defendant 

Tatu>b,  J.  The  district  attorn^  of  Bock 
county  presented  an  information  in  the  mu- 
nieipiU  court  of  Rock  county  against  the  de- 
fendant tor  acting  as  an  agent  of  the  Nation- 
al Benevolent  Association  of  Minneapolis, 
Minn.,  without  first  procuring  from  ttie  com- 
missioner of  insnranoe  a  certiflcateof  auth<nv 
ity,  as  provided  by  law.  The  following  Is  a 
copy  of  the  information:  "Stateof  Wisconsin 
against  E.  W.  Whltmore.  I.  B.  M.  Malone, 
district  attorney  for  Bock  county.  Wis.,  here- 
by inform  the  court  that  on  the  24th  dav  of 
April,  1889.  at  the  Tillage  of  Svansvllie'.  in 
said  county  and  state,  £.  W.  Whitmore  did 
act  and  aid  as  agent  of  the  Kational  Benero* 
lent  Association  of  Minneapolis,  in  transact* 
ing  the  business  of  and  with  sncb  corpora- 
tion. In  placing  risks  and  effecting  insurance, 
without  Arst  procuring  from  the  commission- 
er of  Insurance  a  certificate  of  authority  as 
provided  by  law ;  the  said  National  Benevolent 
Association  of  Mlnnrapolis  not  being  a  town 
Insurance  corporation  of  this  state,  and  not 
Iiaving  a  license  from  the  commissioner  of  in- 
surance authorizing  it  to  Issne  policies  of  In- 


surance In  this  state,  and  not  being  named 
in  the  list  of  insurance  companies  named  in 
chapter  534,  Laws  1887,  as  not  being  life  in- 
surance companies  in  the  sense  and  meaning 
of  tlie  general  law  of  the  state  relating  to  life 
insurance  companies, — againstthe  peuce  and 
dignity  of  the  state  of  Wisconsin.  B.  M. 
Malone,  District  Attorney  for  Bock  county. 
Wis,    Dated  May  9,  1889. " 

The  defendant  appeared  in  coart,  and 
pleaded  not  guilty  to  the  information.  The 
defendant  waived  a  trial  by  jury,  and  sub- 
mitted to  a  trial  by  the  court. 

The  case  was  tried  upon  a  stipulation  in 
writing  of  the  following  facta.  Stipulation 
signed  by  the  district  attorney  and  the  defend- 
ant. The  stipulation  wm  as  follows:  "It  is 
hereby  stipulated,  by  and  between  B.  M.  Ma- 
lone. district  attorney  for  Bock  county.  Wis., 
and  Oeo.  F.  Oetty,  on  behalf  of  the  defend- 
ant, the  respective  attorneys  of  the  atwv^ 
named  parties,  that  E.  W.  Whitmore,  on 
April  24th,  1889,  was  an  agent  of  the  Nar 
tional  Benevolent  Association  of  Minneapo- 
lis, Minn.,  which  is  an  Odd-Fellows*  associ- 
ation, duly  incorporated  under  the  laws  of 
Minnesota,  for  the  purpose  of  fraternal  be- 
nevolent insurance,  upon  the  co-operative  or 
assessment  plan,  among  the  members  of  the 
Independent  Order  of  Odd-Fellows,  and  that 
on  the  24th  day  of  April,  1889,  said  E.  W. 
Whitmore  was,  as  such  agent,  aiding  and 
acting  In  the  business  of  said  aasociution  in 
the  county  of  Bock  and  state  of  Wisconsin, 
by  procuring  an  application* for  insurance  in 
said  association  from  Bro.  Wilbur  T.  Boxie, 
a  memtwr  of  the  Independent  Order  of  Odd- 
Fetlows.  That  on  August  3,  1887.  said  as- 
sociation, in  response  to  a  letter  to  the  insn- 
ranee  department  of  the  state  of  Wisconsin, 
as  to  whether  it  could  do  business  in  said 
state  without  complying  with  the  general  in- 
surance laws,  received  from  said  Insurance 
department  the  following  letter;  *  State  of 
Wisconsin,  Departmentof  Insurance.  Madi- 
son, Wis.,  Aug.  3d.  1887.  Geo.  F.  Getty, 
Minneapolis.  Minn. — Dear  Sir:  Your  com- 
pany, the  Odd-Fellows  National  Benevolent 
Association,  is  exempt  from  paying  taxes 
usual  to  life  insurance  companies  by  sec- 
tion 1,  chapter  204.  General  Laws  of  1879, 
amended  by  chapter  246,  Laws  of  1881,  and 
chapter  249,  Laws  of  1882.  Tours,  truly. 
Akthub  Chsee,  Deputy  Com.  of  Insurance.* 
That  prior  to  said  letter  It  bad  been  the  prac- 
Uee  of  said  department,  and  the  construction 
of  the  laws  of  this  state  by  it,  that  all  Odd- 
FellowB  and  Masonic  insurance  associations 
were  exempt  from  the  operaUon  of  the  gen- 
eral insurance  laws ;  and  that  said  assodatim, 
after  the  receipt  of  said  letter,  seenred  in  Uie 
state  of  Wisconsin  more  than  one  thonsand 
apidicattons  for  insurance  in  snob  associftp 
tion,  and  issued  certificates  of  membership  to 
the  applicants.  Tliat  such  persons,  as  well 
as  all  the  members  of  said  anodallon,  are 
Odd-FeUows.  That  In  March,  1888.  said  as- 
sociation was  notified,  throngh  said  insurance 
department,  not  to  do  business  in  s^  state 
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of  'WtAconsiIii.  That  said  aflBoelatloii  1b  not 
nnmed  b;  corpuntte  name  In  chapter  534, 
Taws  of  1887.  That  said  agent  E.  W.  Whit- 
more  hnd  no  certlfleateof  authority  from  said 
Insurance  department,  and  that  said  associv 
tion  has  no  Special  license  from  the  Insurance 
department,  and  that  ■  Odd-Fetlows  *  and 
'Independent  Order  of  Odd-Fellows  *  refer 
to  the  same  secret  organization.  B.  M.  Ua- 
LONE,  Dlst  Attorney  for  Bock  county.  Geo, 
F.  GsTTT,  Attorney  for  Defendant.** 

On  the  statement  of  facts  the  defendant 
moved  the  court  to  dismiss  the  action,  for  the 
reason  that  the  facts  do  not  warrant  a  con- 
viction. The  motion  was  denied,  and  tliede- 
fendant  excepted.  Thereupon  the  municipal 
judge,  having  doubts  as  to  the  dfefendant's 
liability  to  tlie  penalty  provided  in  section  4. 
c  240,  Gen.  Laws  1U80.  reported  to  tills  court 
for  its  decision  the  following  question:  "Up- 
on the  facts  found,  ts  the  defendant  liable  to 
a  penalty,  as  provided  in  section  4  of  chajiter 
240  of  the  General  Laws  of  Wisconsin  passed 
in  1880?  The  wforesald  qu^tion  being,  in 
my  mind,  so  donbtful  as  to  require  the  decis- 
ion of  the  supreme  court,  and  the  defendant 
requesting  it,  I,  the  undersigned  judge  of  tlie 
municipal  court  for  Rock  county,  hereby  re- 
spectfully report  the  case  to  the  supmne 
court,  and  request  tlieir  decision  upon  said 
question.  H.  A.  Pattebson,  Municipal 
Judge." 

Section  1978,  Rev.  St.  1878.  dednes  what 
are  to  be  considered  insurance  corporations 
in  this  state.  '  It  reads  as  follows:  "No 
corporation,  association,  partnership,  or  In- 
dividual  shall  do  any  business  of  insurance 
of  any  kind,  or  make  any  guaranty  contract, 
or  pledge  fur  the  payment  of  annuities  or  en- 
dowments or  money  to  the  families  or  repre- 
sentatives of  any  policy  or  certidcate  holder 
or  the  like,  in  this  »tate,  or  with  any  resilient 
of  this  state,  except  according  to  tlie  condi- 
tions and  restrictions  of  these  statutes ;  and  the 
term  *  insurance  corporation,'  as  used  in  this 
chapter,  may  be  taken  to  embrace  every  cor- 
poration, association,  partnership,  or  indi- 
vidual enffaging  in  iinysuch  business."  Sec- 
tion 4,  c.  240.  Laws  1880.  reads  as  follows: 
"No  officer  or  broker,  agent  or  subagent,  of 
any  insurance  corporation  of  any  kind,  ex- 
cept town  insurance  corporations  of  this  state, 
shall  act  or  aid  In  any  manner  in  transacting 
the  business  of  or  with  such  corporation.  In 
placing  risks  or  effecting  insurance  therein, 
without  first  procuring  from  the  commission- 
er of  insurance  a  certificate  of  authority  as 
provided  by  law,  nor  after  the  period  named 
in  such  certificate  shall  have  expired.  Ev- 
ery person  violating  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor,  and 
be  punished  by  a  fine  of  not  less  than  fifty 
nor  more  than  five  hundred  dollars  for  each 
offense." 

The  stipulation  of  facts  in  this  case  very 
clearly  shows  that  the  defendant  was  acting 
as  an  insurance  agent  in  this  state,  within 
the  provisions  of  the  section  of  the  statutes 
last  above  quoted,  and  for  an  insurance  cor- 


poration, within  ttm  meaning  of  the  section 
first  quoted)  and  without  having  a  certificate 
of  aothoi-ity  from  the  Insnranoe  commission- 
er. We  do  not  deem  it  necessary  to  diacass 
the  question  whether  the  National  Benevo- 
lent AasociHtion  of  Miunnpolls.  Minn., 
whieh  is  an  Odd-FeJlows  assodatlon,  duly 
incorporated  nnder  tbo  laws  of  Minnesota 
for  the  puipose  oC  fraternal  benevolent  lnsur> 
ance,  upon  the  co-<^eraUve  ur  assessment 
plan,  among  the  memben  of  the  Independ- 
ent Odd-FellowB,  is  an  **in8urance  cmrpora- 
tlon,"  within  tbo  meaning  of  the  section  of 
our  statutes  above  quoted.  To  us  It  seems 
perfectly  clear  that  it  is  an  insnranoe  oor- 
poratlon,  within  the  letter  and  spirit  of 
said  section.  The  defendant  was  therefore 
guilty  of  violating  the  provisions  d  sakl 
section  4,  c.  240,  Laws  1880,  unless,  by 
some  other  statute  of  the  state,  the  corpora- 
tion mentioned  is  taken  out  of  the  provisions 
of  said  section  1978,  Bev.  St,  above  quoted. 
It  is  claimed  by  the  learned  counsel  for  the 
defendant  that  this  corporation  is  taken  outof 
the  provisions  of  said  section  1978,  Bev.  St., 
by  the  provisions  of  chapter  204,  Laws  1879. 
The  first  section  of  this  act  provides  as  fol- 
lows: "The  secret,  beneficiary,  charitable, 
and  benevolent  orders  of  Free  Masons,  Odd- 
Fellows,  Knights  of  Pythias."  etc..  (naming 
a  large  number  of  secret  and  benevolent  or^ 
ganizations,)  "are  hereby  declared  not  to  tw 
life  insurance  companies,  in  the  sense  and 
jneaniug  of  the  general  laws  of  this  state  r^ 
laUng  to  life  Insurance  and  life  insurance 
companies,  and  each  societies,  orders,  and 
associations  are  and  shall  hereafter  be  exempt 
from  the  provisions  of  said  general  laws 
aforesaid."  The  provisions  of  this  section 
have  been  extended  from  time  to  time  to 
other  societies  and  organizations  not  men- 
tioned in  said  section  1,  c  204,  Laws  1879, 
by  araenilments  to  the  section.  See  chapter 
246.  Laws  1881;  chapter  249.  Laws  1882; 
chapter  94,  Laws  1883;  chapter  458,  Laws 
1885;  and  chapters  42.  198.  509.  584,  Laws 
1887.  The  last  clause  of  Clie  section  was 
amended  by  chapter  94,  Laws  1883.  so  as  to 
read  as  follows :  "  Are  hereby  declared  not  to 
be  life  Insurance  companies  in  the  sense  and 
meaning  of  the  general  laws  of  the  state  re- 
lating to  life  insurance  companies,  and  no 
other  orders,  societies,  or  associations  an 
hereby  declared  to  be  exempt  from  the  pro- 
visions of  the  general  insurance  laws  of  the 
state."  This  clause  of  the  section  has  not 
been  changed  since  1882. 

It  is  urged  by  the  learned  attorney  general 
that,  because  the  particu  lar  association  of  Odd- 
Fellows  named  in  the  information  Is  not  men- 
tioned in  said  section,  such  association  of  Odd- 
FellowB  is  nut  exempted  from  the  general  pro- 
visions of  the  statutes  in  relation  to  assurance. 
We  think  this  is  too  restricted  a  construction 
of  the  section.  The  section  does  not  exempt 
any  particular  association  or  order  of  Odd- 
Fellows,  but  it  exempts  "all  the  charitable 
and  benevolent  orders  of  Odd-F^lows. "  The 
state  admits  that  the  corporation  tbe  defend- 
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ant  represented  was  the  National  Benevo- 
lent Asaooiation  of  Minneapolis,  Minn.,  and 
that  such  association  is  an  Odd-Fellows  asso- 
«lHtioD,  duly  incorporated  ander  the  laws  of 
Minnesota  for  the  purpose  of  fraternal  be- 
nevolent insurance,  upon  the  co-operalive  or 
asstissment  plan,  among  members  of  the  In- 
dependent Order  of  Odd-Fellows.  We  think 
this  statement  of  the  character,  business,  and 
objects  of  the  corporation  shows  that  it  is 
one  of  the  charitable  and  benevolent  orders 
of  Odd-FellowBt  and  is  therefore  included  in 
the  provisions  of  said  section.  We  are  the 
more  readily  inclined  to  give  this  construc- 
tion to  this  statute,  because  it  seems  to  be  the 
policy  of  the  state  to  relieve  all  insurance  or- 
ganizations from  the  restrictions  of  the  gen- 
eral statutes  regulating  insurance  companies 
in  this  state  which  are  organized  on  the  co- 
operative plan,  and  not  for  profit.  This  is 
evident  from  the  fact  that  in  1882  the  legis- 
lature gave  a  discretionary  power  to  extend 
the  exemptions  made  by  chapter  204,  Laws 
1879,  as  amended,  to  all  companies  and  cor- 
porations organized  under  the  laws  of  this 
state,  which  are  not  stock  corporations,  and 
issue  policies  or  contracts  of  insurance  solely 
to  their  members,  and  not  for  prollt,  but  at 
the  actual  expense  thereof  as  a  mutual  be< 
nevolent  or  charitable  undertaking,  and  r»Be 
the  funds  for  such  insurance  by  a  fixed  as* 
sessment  on  each  member  when  they  are  act- 
ually needed  to  fulfill  the  policies.  And  sec- 
tion 1.  c.  334,  Laws  1889,  clearly  recojtnizes, 
the  fact  that  there  are  and  may  be  associa- 
tions, doing  an .  insurance  business  in  this 
state,  which  are  declared  to  be  fraternal  and 
not  insurance  corporations,  within  the  mean- 
ing of  the  general  laws  of  this  state.  This 
section  gives  ttie  iusarance  commissfoner  a 
«U)>ervi8ion  over  such  associationa  to  some 
extent.  .  This  act  also  recognizes  the  Uxit  that 
■some  of  these  associations  may  not  be  Inco 
po rated  under  the  laws  of  this  state,  as  the 
act  requires  each  such  association,  diher  than 
those  of  Wisconsin,  to  appoint  in  writing  the 
■commissioner  as  its  attorney  upon  whom  le- 
gal process  may  be  served. 

It  is  urged  by  the  learned  attorney  general 
that,  for  anything  appearing  in  this  case,  the 
association  for  whicli  tlie  defendant  was  act- 
ing might  have  been  an  aascMlHtion  of  men 
wholly  unconnected  with  the  order  of  Odd- 
Fellows,  and  their  only  connection  with  them 
was  that  they  Insured  no  persons  except 
members  of  the  order  of  Odd-Fellows.  The 
admission  ot  the  state,  we  think,  repels  this 
presumption.  It  admits  that  such  associa- 
tion la  an  Odd-Fellows  association,  duly  in- 
corporated, etc.  This,  we  Uiinlc,  admits  that 
the  tusodatlon  is  composed  of  members  of  the 
order,  and  was  organized  in  their  interests 
and  for  the  purposes  of  the  order.  Upon  the 
facts  admitted,  the  question  submitted  to  us 
by  the  learned  municipal  judge  Is  answered 
in  the  negative.  The  clerk  of  this  court  will 
certifyour  answer  to  the  question  to  the  mu- 
nicipal court  of  Bock  county  for  further  pro- 
ceedings. 


Kadau  o.  Wuite  Biter  Lumber  Co. 
{Supreme  Court  of  Wlsconsiai.  Deo.  B,  1889.) 

NaeuesiToa  aw  UiSTEB— AsemiFmiH  <w  Risk— 
Damages. 

1.  In  an  action  for  Injuries,  Bustained  in  do- 
fendant'B  saw-mill,  it  appeared  that  plaintiff, 
when  injured,  was  19  years  of  age;  that  he  was 
inexperienoed  In  working  lo  a  saw-mil),  or  about 
maoDiDery,  before  he  was  employed  by  defendant; 
that  defendant'B  foreman,  who  employed  him,  was 
Informed  of  that  fact,  and  told  him  that  he  would 

five  him  a  place  not  dangerous,  and  showed  It  to 
im ;  that  it  was  an  alley  19  inches  wide,  and  that 
behind  him,  while  at  work  there,  and  at  a  point 
which  he  had  to  pass  oocasionaUy,  was  a  set  oi  cog- 
wheels, revolving  Inward,  16  Inches  above  the 
floor,  exposed  towards  the  idley,  and  covered  on 
top,  so  as  to  be  partially  concealed  from  the  view 
of  a  person  working  there,  and  so  near  the  alley 
that  the  clothes  of  such  Derson  might  be  readily 
seized  lo  passinr,  and  his  limbs  drawn  in  and 
crushed  the  wheels;  that  plaintiff  bad  been  at 
work  flvedays  whan  he  was  so  injured;  and  that 
the  foreman  nad  not  Instruoted  or  warned  him  aa 
to  any  danger.  Plaintiff's  evidence  showed  that 
he  had  not  noticed  thewheels  until  he  was  injured, 
and  that  ordinarlfy  wheels  in  snoh  a  position  were 
covered  OD  the  sides  as  w^  as  on  ttni,  which  might 
have  been  done  Without  Imp^rloff  their  effidesoy, 
and  at  a  trifling  expense.  Held,  that  the  ques- 
tions of  negligence  and  oontributory  negligence  ' 
were  for  the  jury,  and  that  the  evidence  sustained 
a  verdict  for  plalntUT.^ 

3.  Such  evidence  warrants  a  special  finding 
that  the  machinery  was  in  a  dangerous  condition 
when  plaintiff  was  injured,  and  that  defendant 
ought  to  have  known,  and  did  know,  that  fact,  and 
was  negligent  in  placing  the  maohinery  tn  the 
mill,  and  running  It  in  the  condition  It  was  in  when 
the  accident  occurred.^ 

8.  In  view  of  such  evidence,  the  fomnan  was 
negligent  la  falling  to  inform  plalntUt  of  the  dan- 
gers of  his  position.' 

4.  A  finding  that  prior  to  the  injnry  plaintiff 
did  not  have  sufBcient  knowledge  to  comprehend 
the  risks  of  his  employment,  and  that  dwendant 
knew,  and  had  cause  to  know,  that  fact,  was  war- 
ranted by  the  evidence.) 

6.  Though  plaintiff  had  been  at  work  five  dajrs 
before  the  accident  oconrred,  yet,  as  the  evidence 
tended  to  show  that  the  place  where  he  was  at 
work  bad  been  shown  to  him,  at  the  time  he  was 
employed,  from  a  point  wbere  the  gearing  could 
not  be  seen,  the  question  whether  he  knew  of  its 
•xistenoe  was  for  the  Jury,  and  a  negative  finding 
Is  snffidently  sustained  by  the  evidence. 

6.  Where  the  evidence  shows  that  the  danger 
was  one  which  ought  not  to  have  attended  plain- 
tiff's employment,  but  was  caused  by  defenoant's 
negligooce,  the  burden  of  proving  that  plaintiff 
had  assumed  It  as  a  risk  of  ois  employment  is  on 
defendant. 

7.  Evidence  that  it  was  customary  In  other 
mills  to  cover  such  gearing  was  competent,  as  bear, 
ing  on  the  Question  whether  defendant  was  negli- 
gent in  not  naving  it  covered  In  its  milL 

8.  Evidence  that  the  gearing  could  have  been 
covered  oa  the  side,  though  unneoessary,  was  com- 
petent. 

9.  Under  the  rale  that  the  statement  of  a  third 


1  Concerning  the  duty  of  a  master  to  furnish  safe 
maohinery  and  appliances  with  which  his  servants 
are  to  work,  his  duty  to  disclose  defects,  and  the 
servant's  assumption  of  riaks,  see  Berger  v.  Rail- 
way Co.,  (Minn.)  8SN.  W.  Rep.  814.  sad  note;  Hull 
V.  Hall,  (Me.)  S  AU.  Rep.  88,  and  note;  Robertson 
V.  Comelson,  84  Fed.  Bep.  716,  and  note;  Balle  v. 
Leather  Co„  (Mich.)  41  N.  W.  Kep.  SIR,  and  note; 
Judkins  V.  Elailroad  Co.,  (lie.)  14  Atl.  Rep.  785,  and 
note;  Railroad  Co.  v.  Jackson's  Adm'r,  (Va.)  8  B. 
B.  aep.  370,  and  note;  Crowley  v.  Pacific  MiUs, 
(Mass.)  19  N.  B.  Rep.  344,  and  note ;  Stephenson  v. 
Duncan,  (Wis.)  41 N.  W.  Rep.  837:  Eicheler  v.  Fur- 
niture Co.,  (Minn.)  Id.  975:  Foley  v.  Machine 
Works,  (Mass.)  21  N.  B.  Rep.804;  Spinning  Co.  v. 
Aohard,  (Ga.)  10  H.  B.  Bep.  449,  and  note. 
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pOTaon  Is  competent  evidence  against  a  person  who 
baa  referred  another  to  him  lor  {□formation,  the 
teatimony  of  a  witness  who  acted  as  interpreter 
between  the  foreman  and  plaintiff  when  the  latter 
was  toiployed  was  admisalUe  to  ibow  what  was 
■aid  at  the  time. 

10.  Plaintiff's  leg  was  so  onuhed  that  It  had  to 
be  amputated  above  the  knee,  field)  that  a  ver- 
diot  for  $9,660  was  not  axceBsive. 

Appeal  from  oircalt  court,  Ashland  county. 
Ifiiea  A  Shetit  for  appellant.   Buak  A  Bo- 
Itmdt  tor  respondent. 

Taylor,  J.  The  respondent  brought  this 
action  torecoverdamagesforan  injury  which 
be  received  while  working  for  the  appellant, 
in  its  saw-mill.  The  injury  was  received  by 
having  his  leg  caught  in  a  cog-wheel  gear- 
ing, which  was  In  the  vicinity  of  the  place 
where  the  plaintiff  was  at  worli,  and  crusiied 
so  that  It  became  necessary  to  amputate  the 
leg  above  the  knee.  On  the  trial  the  plain- 
tiff recovereii  a  verdict,  and  from  the  judg- 
ment entered  on  the  verdict  the  defendant 
appeals  to  this  court.  There  are  certain  fHCts 
in  the  case  about  wliich  tliere  is  no  dispute. 
It  is  undisputed  that  the  plaintiff,  at  the  time 
of  the  injury,  was  about  19  years  old.  That 
until  he  commenced  work  for  the  defendant 
he  was  wholly  unHceustomed  to  working  in 
a  saw-mill,  or  working  in  or  at>out  machin- 
ery. His  principal  business  had  been  work- 
ing In  the  wuods,  getting  out  logs,  and  on 
drives  on  the  rivers.  That  at  the  time  be 
sought  for  employment  from  the  defendant 
he  desired  to  get  employment  on  a  drive,- 
and  not  in  the  mill;  and  that  the  foreman  of 
the  defendant,  who  employed  htm,  was  told 
that  he  had  no  experience  in  working  in  a 
mill,  and  would  prefer  some  other  employ- 
ment. The  evidence  of  the  plaintiff  tends 
to  prove  that  vrfaen  the  plaintiff  stated  that 
he  did  not  want  to  work  in  the  milW  and  pre- 
ferred other  work,  the  foreman  of  the  de- 
fendant told  him  he  would  give  him  an  easy 
place,  and  one  not  dangerous,  and  showeil 
him  the  place  where  he  was  to  work.  The 
plaintiff  was  employed  and  set  at  work  to 
pick  up  the  edgings  which  came  down  with 
the  boards  from  the  edger,  and  throw  them 
upon  what  was  called  a  "slasher." 

The  mill  in  which  he  was  aet  at  work  is  a 
large  double  mill.  The  main  aaws  were  at 
the  north  end  of  the  mill.  The  phiintiff  Wiis 
Bet  at  work  on  the  west  side  of  tiie  mill,  and 
alongside  of  a  set  of  rollers  whi(^  carried  the 
lumber  and  edgings  from  the  edger  north  of 
him,  and  by  wliere  he  was  placed;  and  it  waa 
his  duty  to  pick  up  from  the  rollers  the  edg^ 
iQgs,  and  throw  them  east,  across  the  rollers, 
and  onto  the  slasher.  Immediately  behind 
where  the  plaintiff  was  at  work  was  a  large 
set  of  rollers,  which  carried  the  timber  and 
slabs  which  came  from  the  rotary  saw  south, 
to  the  south  part  of  the  mill,  and  past  the 
place  where  plaintiff  waa  at  work.  This  large 
set  of  rollers  was  driven  by  a  long  shaft, 
which  was  about  20  inches  atmve  the  level  of 
the  floor  where  the  plaintiff  was  at  work, 
and  extended  oonsiderably  further  south  than 
it  was  necessary  for  the  phitntlfl  to  move  in 


doing  his  work.  This  long  shaft  was  oovered 
on  the  top  by  a  plank,  about  a  foot  wide,  its 
whole  length.  Between  this  covered  shaft 
and  the  set  of  rollers  which  carried  the  edg- 
ings there  was  an  alley  about  18  or  19  inches 
wide;  and  it  was  in  this  alley  the  plaintiff 
was  to  do  his  work.  In  doing  his  work,  his 
back  would  be  towards  this  long  shaft.  This 
long  shaft  was  driven  by  another  vertical 
shaft,  which  came  up  from  below,  through 
the  floor,  under  the  plank  which  covered  the 
long  shaft.  The  vertical  shaft  carried  on  its 
top  a  leveled,  horizontal  cog-wheel,  which 
matched  In  a  beveled,  vertical  cog-wheel,  of 
about  the  same  size,  attached  to  the  long,  cov- 
ered shaft.  These  wheels  turned  fnwardB 
from  the  alley  in  which  the  plaintiff  was  at 
work,  and  they  were  under  the  plank  which 
covered  the  long  shaft  The  point  of  contact 
of  the  beveled  cog-wheels  waa  atwut  18  inches 
above  the  floor  where  the  plaintiff  was  at 
work,  and  8  or  10  inches  below  the  plank  that 
covered  the  long  shaft.  On  the  side  where 
the  plaintiff  was  at  work  there  was  no  cov- 
ering, either  of  the  long  shaft  or  the  upright 
shaft,  and  the  horizontal  cog-wheel  on  the 
top  of  the  vertical  sliaft  came  nearly  or 
quite  as  fa,T  towards  the  alley  where  plaintiff 
was  at  work  as  the  plank  covering  over  the 
long  shaft,  so  that  the  clothing  of  a  person 
passing  along  this  alley,  close  to  the  covering, 
might  be  caught  by  these  oog-wheels,  and 
drawn  into  them.  The  plaintiff  had  worked 
In  this  alley  five  days  before  the  accident  oc- 
curred ;  and  he  daf  nis,  and  the  evidence  tends 
to  show,  that  at  the  time  of  the  accident  he 
was  at  work  near  this  upright  shaft,  and,  as  he 
stooped  down  to  pick  up  theedgings  from  the 
rollers  in  front  of  blm,  with  his  back  towards 
the  shaft,  the  cog-wheels  caught  his  pants, 
and  drew  his  leg  into  the  WbeeU,  and  crushed 
it.  The  evidence  also  tends  to  show  Uiat  in 
doing  his  work  In  the  all^  it  was  only  occa- 
sionally that  it  would  be  necessary  for  the 
plaintiff  to  go  as  far  south  as  to  pass  by  the 
upright  shaft  and  oog-wheels.  As  a  general 
rule,  he  would  do  his  work  at  a  pcrtnt  eontid- 
erably  nearer  to  the  edger  than  wh«e  the  oog- 
wheds  were  placed.  The  evidence  also  shows 
that  when  the  foreman  employed  the  plain- 
tiff, and  orctored  hlra  to  wwk  at  the  |dace 
mentioned,  he  did  not  In  any  way  point  out 
to  him  the  location  of  this  set  of  cog-wheels, 
orwarii  him  as  to  the  dangerous  character  of 
the  wheels,  or,  in  fact,  give  him  any  instrno- 
tions  or  wunlng.  The  pl^ntiff  testifled  on 
the  trial  that  he  had  not  noticed  these  wheels 
until  he  was  <aught  by  them  and  injured; 
that  up  to  that  time  he  had  not  looked  for 
them,  and  did  not  know  they  were  there. 
They  were  uncovered  on  the  side  next  to  blm, 
and  he  could  have  readily  seen  tbem,  had  he 
looked  in  the  direcUon  ot  them.  The  phtin- 
tiff  gave  evidence  tending  to  show  ttiat  these 
wheels,  in  the  situation  they  were  in,  were 
dangerous  to  persons  whose  duty  it  was  to 
work  in  the  narrow  alley  opposite  to  them, 
and  also  evidence  tending  stxongly  to  show 
that  ordinarily  wheels  situate  as  these  were. 
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were  covered  not  only  on  tfae  top,  but  on  the 
side:  that  they  could'  be  so  coTered  without 
any  inj  ury  to  tbelr  efficiency,  and  with  a  very 
trifling  expanse.  The  jury  found  a  general 
verdict  in  favor  of  the  plaintiff,  and  assessed 
hla  damages  at  the  snm  of  «9,650.  The  jury 
also  answered  the  following  intern^atories: 
**F{r8t.  Did  the  defendant  exercise  ordinary 
care  In  placing  in  its  miU  the  machinery  by 
which  the  plaintiff  was  injured  ?  We  answer, 
4  No.'  Second.  Did  the  defendant  exercise 
ordinary  care  in  running  its  mill  with  the  ma- 
chinery in  the  condition  in  which  it  was  at 
the  time  the  plaintiff  was  injured?  We  an- 
swer, •  No/  Third.  Was  the  machinery,  In 
the  condition  in  which  it  was  at  the  time  of 
the  injury,  dangerous?  We  answer,  *  Yea.* 
Fourth.  Did  the  defendant  know  that  said 
machinery  was  dangerous?  We  answer, 
*  Yes/  Fifth.  Did  the  defendant  have  rea- 
sonable cause  to  believe  that  said  machinery 
was  dangerous?  We  answer,  •  Tes.'  Sixth. 
Ought  the  defendant  to  have  known,  by  rea- 
aonable  care  and  diligence,  that  said  ma- 
chinery was  dangerous?  We  answer,  *  Yes.' 
Seventh,  If  you  answer  that  said  machinery 
was  dangerous,  was  Its  dangerous  character 
apparent,  and  obvious  to  the  senses?  We  an- 
swer, ■  It  was  not,  to  an  inexperienced  person. ' 
SighOi.  Did  the  plaintiff  know,  whUe  in  the 
employ  of  the  defendantp  and  prior  to  said 
injury,  that  said  machinery  was  dangerous? 
We  answer,  •  No.'  Ninth.  Could  the  plain- 
tiff  have  known  that  said  machinery  was  dan- 
gerous, by  the  exercise  of  reasonable  care  and 
diligence?  We  answer,  «Yee,  if  he  was  in- 
formed of  the  danger;  but  he  was  not  in- 
formed.* Tenth.  Did  the  plaintiff's  careless- 
ness contribnte  to  said  injury?  We  answer, 
•No.'  Blewnth.  Did  the  plaintiff,  prior  to 
the  injury,  have  snSclent  knowledge  to  com- 
prehend the  dangers  incident  to  his  employ- 
ment? We  answer,  *No.*  Ttoei^h.  Could 
the  plaintiff,  by  the  exercise  of  ordinary  care, 
have  avoided  said  injury?  We  answer,  *  No.* 
Thirteenth.  It  you  answer  the  eleventh  In- 
terrogatory, •  No,'  did  tfae  defendant  know, 
or  have  reasonable  cause  to  know,  of  the 
ndaintiff'B  said  ignorance  and  Inexperience? 
We  answer,  *  Yes.'  Fourteenth.  Was  the 
usual  and  customary  means  adopted  in  the 
mill  in  question  to  guard  against  accident  by 
the  cog-wfaefls  and  gear  where  the  accident 
oecurred?  We  answer,  'No.'** 

The  learned  counsel  for  tbe  I4)pelluit  c^ma 
that  the  trial  court  eired  in  not  nonsuiting 
the  plalaUfl  upon  its  motion  on  the  trial,  up- 
on two  grounds:  JP<rvt  Tb^  claim  that  tbe 
evidence  tails  to  show  any  n^igenoe  on  the 
part  of  the  d^endsot  in  constructing  the  ma- 
chinery in  tbe  mill,  or  in  neglecting  to  cover 
the  cq^wheels  in  the  vtolnity  of  the  place 
vbera  the  plaintiff  was  placed  to  do  his 
work,  or  in  falling  to  instruct  the  plaintiff  as 
to  the  nature  of  bis  woi^  when  it  employed 
him.  or  in  falling  to  point  out  to  bim  the 
dangerous  position  of  the  oog^wheels  in  tbe 
immediate  vicinity  of  the  puoe  be  was  at 
T.43H.w.na23— 72 


work;  and,  second,  on  the  ground  that  plain- 
tiff was  guilty  of  contributory  negligence. 
That,  under  the  evidence,  it  must  be  conclu- 
sively held  that  the  plaintiff  was  aware  of  the 
situation  of  the  cog-wheels  before  tbe  acci- 
dent happened,  and  that  he  had  sufficient 
knowledge  to  know,  and  fully  comprehend, 
the  dangerous  character  of  said  wheels;  and 
consequently  he  assumed  the  dangers  inci- 
dent to  his  work  at  the  time  and  place  of  the 
accident.  After  a  full  consideration  of  all 
the  evidence  in  the  case,  we  have  no  hesita- 
tion in  saying  that  there  was  an  abundance 
of  evidence  given  on  the  part  of  the  plaintiff 
tending  to  show  tliat  the  place  where  the 
plaintiff  was  set  to  perform  bis  work  was  not 
a  reasonably  safe  place,  on  account  of  the 
immediate  vicinity  of  the  uncovered  cog- 
wheds.  This  court  has  frequently  decided 
that  the  law  demands  of  a  master  or  em- 
ployer that  he  shall  furnish  a  reasonably  safe 
place  In  which  the  employe  Is  to  do  fats  work. 
If  the  master  fails  in  this  respect,  he  is  guilty 
of  negligence;  and,  if  an  Injury  occurs  to  the 
employe  by  reason  of  the  dangerous  nature 
of  the  place  where  the  employe  is  at  work, 
without  any  negligence  on  the  part  of  the 
employe  which  contributed  to  the  injury,  the 
employer  is  responsible  to  the  employe  for  tbe 
damages  sustained  by  him.  This  rule  has 
been  frequently  affirmed  by  this  court,  and 
there  is  no  necessity  of  calling  attention  to 
the  uniform  decisions  of  other  courts  sus- 
taining the  rulings  of  this  court  on  this  ques- 
tion. Upon  tliis  question,  see  Dorsey  v.  Con- 
struction Co.,  42  Wis.  683;  Bessex  v.  Rail- 
way Co.,  45  Wis.  477;  Huielian  v.  Hallway 
Co.,  58  Wis.  819,  17  N.  W.  Rep.  17;  Heine 
V.  Railway  Co.,  58  Wis.  525-681,  17  N.  W. 
Rep.  420;  Hulehan  v.  Railway  Co.,  68  Wis. 
520-526,  32  N.  W.  Rep.  529.  The  question 
in  this  case  was  clearly  a  question  for  the 
jury.  Was  it  a  reasonably  safe  place  for  the 
plaintiff  to  do  his  work?  What  are  tbe 
facts?  The  plaintiff  was  to  work  in  a  very 
narrow  alley,  not  to  exceed  19  inches  in 
width.  On  the  side  of  this  alley,  and  behind 
him,  where  he  was  doing  his  work,  and  at  a 
point  where  It  was  necessary  for  him  to  pass 
at  times  in  doing  such  work,  was  a  set  of 
heavy  cog-wheels,  revolving  inward,  about 
18  inches  above  tbe  floor,  wholly  uncovered 
on  the  side  next  the  alley,  and  covered  on  the 
top,  so  as  to  be  to  some  extent  obscured  from 
the  sight  of  tbe  person  working  in  the  alley, 
and  yet  revolving  so  near  the  alley  that  the 
clothes  of  tbe  employe,  passing  along  by 
them,  could  be  readily  seized  by  the  revolv- 
ing wheels,  and  the  limbs  of  the  employe 
drawn  into  and  orusbed  hy  tbem.  We  are 
clearly  ct  the  opinion  that  the  jury  were  Jos- 
tlfled  in  finding  that  the  defendant  was 
guilty  of  negligence  in  not  furnishing  a  reap 
sonably  safe  place  for  the  pltintlff  to  do  his 
work.  No  Intelligent  man  could  well  be  mls- 
takm  as  to  the  dangerous  character  of  this 
place,  especially  to  a  workman  unaccustomed 
to  working  in  a  mill,  and  whcdly  umuh 
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quainted  with  the  workiog  ot  machineiy  in 
general. 

There  was  also  sufficient  evidence  tending 
to  show  that  generally  mills  constructed  as 
this  was  bad  this  gearing  covered  on  the 
sides,  as  well  as  on  the  top.  There  being  no 
reason  why  it  could  not  as  well  be  covert  as 
to  run  uncovered,  and  the  trifling  expense  of 
covering  the  same,  fully  justified  the  jury  in 
answering  the  first  and  second  questions  sub- 
mitled  to  them  In  the  negative,  and  the 
third,  fourth,  and  sixth  in  the  {^rmative. 
The  danger  of  accidents  resulting  from  the 
use  of  such  uncovered  cog-wheel  gearing  liad 
become  so  manifesl»  especially  where  run  in 
the  immediate  vicinity  of  where  men  are 
necessarily  at  work,  that  the  legislature  of 
this  state,  in  1887,  made  the  neglect  to  cover 
each  gearing  an  offense.  The  language  of 
the  statute  is  as  follows:  **  All  belting,  shaft- 
ing»  gearing,  hoists,  fly-wheels,  elevators, 
and  drums  of  manufacturing  establishments, 
80  located  as  to  be  dangerous  to  employes 
when  engaged  in  their  ordinary  duties,  shall 
be  securely  guarded  or  fenced,  so  as  to  be 
safe  to  persons  employed  in  ai^  such  place 
of  employment."  Sanb.  &  B.  St.  Wis.  g 
1686/,  subd.  2.  That  this  set  of  eog-wbeels 
was  dangerous  even  to  the  most  experienoed 
workman,  can  hardly  admit  of  a  ^ubt.  A 
slight  forgetfulness  on  the  psurt  of  the  work- 
man, while  attmding  to  his  work,  might 
bring  him  In  contact  with  it.  An  accidental 
allp  while  lU  work  might  bring  his  dothiug 
and  limbs  In  contact  witb  it;  and  we  have  no 
hesitancy  in  holding  that  when  the  empl(^tt 
places  Hucb  a  dangerous  piece  of  machineiy, 
into  which  hia  employe,  by  tibe  least  forget- 
fulness or  unavoidable  acddent,  may  be 
thrown  and  seriously  injured,  in  the  imme- 
diate vicinity  of  a  place  where  his  employe 
must  do  his  work,  he  £aUs  to  furnish  him  a 
reasonably  safe  place  for  doing  his  work,  and 
Is  guilty  of  gross  negligenoe,  especially  when 
the  usefulness  ol  the  machine  is  not  en- 
hanced by  reason  of  its  b^g  uncovered,  and 
when  the  expense  of  oovering  would  be  a 
mere  trifling  sum.  The  case  ot  the  plaintiff 
was  fully  sustained  by  the  evidence  on  this 
point. 

We  are  equally  well  satisfied  that  the  fore- 
man of  the  defendant  was  also  n^ligent  in 
not  pointing  out  to  this  Inexperienced  youth 
the  dangers  which  were  incident  to  bis  em- 
ployment when  he  employed  blm.  The  fore- 
man was  warned  at  the  time  that  the  phdn- 
tiff  was  wholly  wttbont  experience  in  doing 
work  in  a  mill,  or  in  the  vicinity  of  any  ma- 
chinery; that,  although  he  was  of  such  an 
age  as  to  comprehend  UuA  there  were  dan- 
gem  In  being  emplt^ed  in  a  mill  which  were 
not  attendant  upon  other  employments,  yet  as 
to  the  particular  nature  of  such  attendant 
cUingers  he  was  wholly  ignorant.  Under 
such  circumstances,  all  courts  hold  that  It  is 
the  duty  of  the  employer  to  instruct  the  em- 

Eloye  us  to  such  attendant  dangers,  and  put 
im  on  his  guard  against  them.  See  Strah- 


lendorf  v.  Rosenthal.  30  Wis.  674-678;  Jones 
v.  Mining  Co.,  66  Wis.  268-277,  28  N.  W. 
Rep.  207;  Coombs  v.  Cordage  Co.,  102  Mass. 
572.  and  other  cases  cited  in  tl)e  oplnfam  in 
Jones  V.  Mining  Co.,  supra. 

There  was  evidence  which  clearly  sustains 
the  finding  of  the  jury  "that  prior  to  the  in- 
jury the  plaintiff  did  not  have  sufilcient 
knowledge  to  comprehend  the  dangers  inci- 
dent to  his  employment."  as  well  as  the  find- 
ing that  the  defendant  knew,  or  had  reason- 
able cause  to  know,  that  the  plaintiff  was 
ignorant  and  Inexperienced.  It  is  hardly  nec- 
essary to  cite  authorities  to  show  that  the 
defendant  in  this  case  is  bound  by  the  acts  of 
its  foreman  in  employing  and  setting  the 
plsintifl  at  work  In  the  manner  he  did. 

The  learned  counsel  Insist  that,  if  It  be  ad- 
mitted that  there  Is  evidence  sufiictent  to 
show  that  the  defendant  was  guilty  of  n^li- 
gence  which  contributed  to  the  accident,  atUl 
the  plaintiff  cannot  recover,  because  he  waa 
guilty  of  contributory  n^Ugence  In  oom- 
mendng  to  work  in  the  place  pointed  out  to 
bim  by  the  foreman,  and  continuing  to  wotk 
there  Ave  daya,  and  more.  It  la  urged  that 
upon  all  the  evidence  In  the  case  it  Is  oon- 
clusively  established  that  the  plaintiff  must 
have  known  of  the  existence  of  the  onoovered 
gearing,  and  have  fully  oomprebended  the 
dangers  incident  to  its  conditicoi  in  his  Im- 
mediate vicinity;  and  therefore,  under  the 
general  rule,  he  assumed  the  dangws  Incident 
to  his  employment,  and  so  cannot  recover. 
Whether  the  pUntiff  knew  what  Is  daimed 
by  the  learned  counsel  for  the  defandant  was 
not  a  qaestton  of  law,  upon  all  the  evidenoe, 
but  a  question  ot  fact,  and  was  therefore 
properly  submitted  to  the  jury,  and  tbqy  have 
found  against  the  contention  of  the  warned 
oounsel  for  the  detendaot;  and  that  finding 
is  snatiUned  fay  sufficient  evidence.  The 
learned  counsel  contend  that  the  foreman 
pointed  out  the  place  where  ttie  plainUO  was 
to  work  before  he  was  am^qyed.  It  ia  true 
the  evidence  shows  that  at  was  taken  into 
the  mill,  and  the  place  pointed  out;  but  it 
does  not  show  that  be  was  taken  Into  thenar^ 
row  alley  in  which  he  waa  to  wortc,  and  wh*Ta 
he  might.  U  bis  attention  had  been  ci^led  to 
the  machinery,  have  seen  this  dangeroua 
gearing.  The  evidence  tenda  to  show  that 
the  place  was  po4nted  out  from  a  point  In  Ok 
mill  where  thte  gearing  oould  not  be  aeen. 
The  onpli^e.  when  accepting  an  emidoy- 
ment.  assumes  all  the  risks  tint  are  reason- 
ably Inclement  to  sneh  nnployment,  and  no 
other,  nnlras  the  unusual  and  nnieasonable 
risks  of  such  onployment  are  qnn  and  via- 
ible,  and  known  to  and  comprehended  by  the 
employe;  and  in  such  case  he  assumes aU  the 
ri^s  so  known  to  him.  whatever  they  may 
be.  This  I  have  sometimes  thought  to  be  a 
harsh  rule  for  the  woriiman,  and  in  many 
cases  ahldds  the  employer  from  the  results  of 
<»reles8ne88  and  negligence  on  his  p»rt  which 
border  upon  criminality;  yet  the  rule  seems 
to  hare  leoelved  the  aan<Alon  ot  the  hlgbeat 
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courts,  and  is  stutained  by  the  highest  au- 
thority. 

The  learned  connsel  for  the  defendant  also 
contend  that  the  presumption  la  that  the 
jdalntifC  assamed  all  the  dangers  incidf  nt  to 
bis  employment,  and  therefore  the  burden  of 

Eroof  was  upon  him  to  show  that  he  did  not 
now  of  the  danger  connected  with  this  un- 
covered gear.  We  think  in  this  the  learned 
counsel  are  in  error.  The  employe  is  only 
presumed  to  assume  the  dangers  usually  at- 
tendant upon  his  employment;  and,  when  he 
shows  that  be  has  been  injured  by  a  cause  or 
danger  not  usually  or  reasonably  attendant 
upon  his  employment,  he  Is  then  entitled  to 
recover,  unless  it  be  shown  that  he  knew  of 
such  nnusufU  and  unreasonable  danger,  and 
fully  comprehended  its  nature  at  the  time  of 
his.employmeut,  or  before  the  accident  hap- 
pened. The  evidence  in  this  case  having  es- 
tabllshed  the  fact  that  the  injury  to  the  plain- 
tiff was  caused  by  a  danger  which  ought  not 
to  have  attended  his  employment,  and  would 
not  have  attended  it,  if  the  defendant  had 
performed  its  whole  duty  towards  him,  there 
is  no  presumption  that  the  plaintiff  assumed 
the  unusual  risk,  and  the  burden  of  proof  is 
on  the  defendant  to  show  afflrmatively  that 
he  did.  to  the  same  extent  that  it  is  on  the 
defendant  to  show  any  other  contributory 
negligence  on  the  part  of  the  phtintiff.  The 
assumption  of  an  unusual  risk  in  any  employ- 
ment by  the  employe  is  in  the  nature  of  negli- 
gence on  his  part,  which,  like  any  other  con- 
tributory n^Ugence.  prevents  his  recovery. 
In  the  case  of  Swoboda  v.  Ward,  40  Mich. 
420-424,  the  learned  court  say:  "Where  tlie 
servant  shows  thiU;  the  injury  he  received  was 
In  conaequenoeof  an  increased  risk, — one  not 
ordinarily  incident  to  the  employment, — 
growing  out  of  the. master's  negligence,  the 
burthen  of  proof  is  upon  the  master  to  show 
that  the  servant  knew  of,  and  understood, 
the  increased  danger."  The  same  rule  was 
laid  down  by  this  court  in  an  opinion  by  the 
late  learned  Chief  Justice  Byan,  in  Dorsey  v. 
Construction  Co.,  42  Wis.  583.  In  that  case 
the  learned  chief  justice  said,  speaking  of  the 
plaintiff  in  that  action:  "If  he  knew,  or 
ought  reasonably  to  have  known,  the  precise 
danger  to  him,  in  the  course  of  his  employ- 
ment, of  the  cattle  chute  in  question,  and 
saw  Bt,  notwithstanding,  to  continue  in  his 
employment,  he  might  be  held  to  have  as- 
sumed the  extraordinary  risk,  as  well  as  the 
ordinary  risks,  of  his  service.  •  •  *  But 
it  appears  to  us  that  this  consequence  of  ac- 
quiescence ought  to  rest  upon  positive  knowl- 
edge, or  reasonable  meiins  of  positive  knowl- 
edge, of  the  precise  danger  assumed,  not  on 
vague  surmise  of  the  possibility  of  danger." 
In  BummeU  v.  Dilworth,  111  Pa.  St,  343-351, 
2  Atl.  Hep.  355,  363.  the  court  say:  "The 
plaintiff  cannut  be  supposed  or  assumed  to 
have  accepted  in  advance  a  peril  which  he 
could  not  estimate,  and  the  extent  of  which, 
for  lack  of  experienoe,  he  could  not  have 
known.  Where  there  is  any  doubt  whether 
the  employe  was  acquainted,  or  ought  to 


have  been  acquainted,  with  the  risk,  the  de- 
termination of  the  question  is  necessarily  for 
the  jury."  See,  also,  Cooley,  Torts*  661,  and 
cases  cited. 

Undoubtedly,  the  correct  rule  of  law  has 
been  laid  down  In  the  cases  al)ove  cited.  The 
authorities  sustaining  the  rule  are  very  nu- 
merous. Under  the  rule,  as  above  stated, 
upon  a  finding  supported  by  the  evidence 
that  the  defendant  was  in  default  in  not  fur- 
nishing a  safe  place  for  the  plaintiff  to  do  his 
work,  and  the  injury  to  the  plaintiff  having 
occurred  from  its  default  In  thi^  respect,  the 
plaintiff  was  entitled  to  recover,  unless  it  was 
shown  by  competent  evidence  that  the  plain- 
tiff knew  of  the  dangerous  gearing  in  his  im- 
mediate vicinity,  and  fully  comprehended  its 
dangerous  character.  The  only  evidence  in 
the  case  tending  to  show  that  he  knew  of  the 
danger,  or  comprehended  It.  was  thefactthat 
he  had  worked  near  it  for  five  days  before  the 
accident  happened,  and  might  have  discov- 
ered it,  if  he  had  looked  for  it.  Theplalntifl 
testified  that  he  did  not  know  of  its  existence 
until  he  was  caught  by  it.  Upon  this  state 
of  the  case,  the  court  could  not  say,  as  a  mat- 
ter of  law,  that  he  did  know  of  its  existence, 
or  that  he  compifhended  its  dangerous  char- 
acter. There  was  the  fact  that  he  had  worked 
five  days  very  near  it,  and  could  have  seen  it, 
if  his  attention  was  called  to  it;  but  this  evi- 
dence is  opposed  by  the  statement  of  plain- 
tiff, under  oath,  that  he  did  not  see  or  know 
of  its  existence.  The  learned  counsel  for  the 
appellant  Insist  that  it  is  absurd  to  say  the 
plaintiff  did  not  know  of  its  existence.  We 
do  not  think  it  is  necessarily  so.  This  young 
man,  with  no  experience  or  knowledge  ot  the 
machinery  of  a  mill,  and  having  no  reason 
for  supposing  that  there  was  any  dangerous 
machinery  in  his  vicinity,  and  while  in  the 
mill  at  work,  having  his  attention  constantly 
turned  in  another  direction,  might  easily  have 
failed  to  observe  this  particularly  daugerous 
pleceof  machinery.  The  noiseand  confusion 
of  sounds  in  a  great  saw-mill,  when  running, 
would  distract  ttie  attention  of  one  wholly 
unaccustomed  to  work  in  It;  and  he  would 
be  very  likely  to  keep  his  attention  fixed  up- 
on the  work  he  had  to  do,  rather  than  to  be 
looking  about  him,  to  see  how  the  machinery 
was  placed,  or  to  discover  Its  dangerous  char- 
acter. In  any  view  of  the  case,  it  was  a 
question  for  the  jury,  upon  the  evidence. 
Hathaway  v.  Bailroad  Co.,  51  Mich.  253, 16 
N.  W.  Rep.  634;  Huizega  v.  Lumber  Co., 
51  Mi<  h.  272.  16  N.  W.  liep.  643.  The  jury 
having  found  in  favor  of  the  plaintiff,  upon 
what  appears  to  be  sufficient  evidence,  this 
court  cannot  reverse  the  judgment  on  the 
ground  that  it  Is  not  supported  by  the  evi- 
dence. 

The  only  other  questions  in  thecasearethe 
exceptions  of  the  defendant  to  the  evidence 
offered  by  the  plaintiff,  and  to  the  instruc- 
tions of  the  court  to  the  jury.  The  plaintiff 
offered  the  evidence  of  witnesses  to  show  that 
it  was  customary  in  other  saw-mills  to  cover 
gearing  of  the  kind  In  question.   This  was 
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clearly  competent  on  the  gaestion  as  to  wheth- 
er the  defendnnt  was  negligent  In  not  cover- 
Ingitin  its  mill.  SeeHulzegav.LumberCo., 
supra.  276;  Swoboda  t.  Ward.  40  Mich.  423. 

To  our  minds.  It  waa  hardly  necessary  to 
call  experts  to  prove  that  this  piece  of  ma- 
chinery, placed  as  it  was,  ought  to  have  been 
covert.  There  was  no  error  in  permitting 
the  witnesses  to  testify  that  this  gearing 
could  have  been  covered  on  the  side.  That 
was  a  fact  perfectly  plain  to  any  one;  and 
the  only  real  question  was  whether  it  could 
have  been  so  covered  without  Interfering 
with  its  usefulness.  If  It  could,  common 
prudence  required  that  It  should  be  covered. 

The  testimony  of  Paul  King  was  objected 
to.  He  was  present  when  the  defendant  en> 
ployed  the  plaintiff,  and  King  was  called  to 
state  what  was  said  at  the  time  between  the 
foreman  and  the  plaintiff's  brother.  It  seems 
the  plaintiff  could  not  talk  English,  but  his 
brother  could,  and  he  did  the  talking  with 
the  foreman,  and  interpreted  it  In  French  to 
bis  brother  and  King.  King  was  permitted 
to  state  what  the  brother  of  the  plaintiff  said 
at  the  time  as  to  what  the  foreman  said  as  to 
giving  him  a  safe  place,  or  there  being  no 
danger.  It  is  understood  that  what  is  said 
to  a  person  who  acts  as  an  Interpreter  be- 
tween the  person  speHklng  and  other  third 
parties  will  be  repeated  to  such  other  parties 
in  the  language  which  they  understand. 
The  person  speaking  through  an  interpreter 
virtually  says  to  such  other  person,  "You  lis- 
ten to  what  the  interpreter  says,  and  he  will 
tell  you  what  I  say;"  and  what  the  interpret- 
er says  is  to  be  taken  as  the  language  of  the 
person  speaking  through  him,  and  may  there- 
fore be  admitted  in  evidence  against  him. 
under  the  rule  that  the  statement  of  a  third 
person  Is  receivable  in  evidence  against  a 
party  who  has  expressly  referred  another  to 
him  for  information  as  to  any  matter.  See 
1  Greenl.  £v.  §g  182»  183.  The  evidence 
was  properly  received. 

The  learned  counsel  excepted  to  the  in- 
structions of  the  court  to  the  jury;  and,  as 
we  read  the  printed  case,  alt  the  instructions 
were  generally  excepted  to.  After  a  caref  nl 
reading  of  the  instructions,  they  appear  to  be 
a  correct  statement  of  the  law  applicable  to 
the  facts  of  the  case,  and  are,  on  the  whole, 
sufficiently  favorable  to  the  defendant. 

It  is  also  urged  that  the  damages  assessed 
are  excessive.  Although  the  verdict  Is  large, 
there  is  no  just  reason  tor  saying  that  they 
are  out  of  proportion  to  the  injury  received 
by  this  young  man.  The  loss  that  be  has 
sustained  Is  one  that  no  amount  of  money 
can  fully  compensate.  Although  the  sum 
awarded  him  may  be  a  heavy  burden  for  the 
defendant  to  carry.  It  certainly  cannot  be 
said  that  it  is  more  than  a  just  compensation 
for  the  plaintiff's  injury. 

On  the  whole,  the  case  seems  to  have  been 
fairly  tried,  and  we  find  no  errors  In  the  rec- 
ord which  call  upon  this  court  to  reverse  the 
judgment.  Thejudgment  of Uie circuit oourt 
is  aflSimed. 


Fehton  et  at.  v.  Yulb,  Chairman,  «{  al. 
(Suprems  Court     NOinuika.  Oct  80, 1898.) 

CODHTT  BOSDS— €tA.TUTB8— AXSMDIIERTS. 

1.  An  not  waa  approved  Februair  26, 1889,  to 
amend  the  second  division  of  sec  lion  mot  chapter 
18  of  tbe  Compiled  Statutes  of  1887,  relating  to 
county  baildingB  and  offices,  M  amended  by  act  ap- 
proved March  81,  18S7.  Held,  that  the  act  of  1888 
Is  valid  and  in  force  from  its  possafre,  and  Is  not 
obnoxious  to  sections  11  and  15  of  afucle  8  of  the 
oonttitution  of  this  state.  State  v.  Babcock,  88 
Neb.  1S8,  86  N.  W.  Kep.  348. 

3.  Althoueh  there  be  apparent  confusion  in  the 
application  of  an  amendatory  act  of  the  legislature 
to  provisions  sought  to  be  amended  or  repealed, 
held^  that  where  the  Intention  of  the  legiuatore, 
within  constitutional  limits,  is  not  doubtful,  and 
the  amendatory  act  not  inconffruous  with  the  tttla 
and  purview  of  the  amended  statute,  the  ameod'- 
ment  la  valid.   Comstook  v.  Judge,  80  Mich.  105. 

8.  An  act  passed,  enrolled,  approved,  and  de- 
posited with  the  secretary  of  state  is  an  act  in 
force.- competent  of  ameDdment,  tboogh  error. 
InadrerteDcy,  or  mlsoonoeption  it  msy  not  have 
been  complied  and  published  in  the  aame  mannar 
with  all  other  laws  of  tbe  state.  The  woriE  alone 
of  the  editor  and  compiler  of  general  statates  will 
not  Invalidate  an  act  of  the  tegialature. 
i9yUabu8  bv  the  Court.) 

Appeal  from  district  court.  Gage  county; 
Broadt,  Judge. 

A.  D.  McCandleiS  and  O,  P.  Jfown,  for 
appellants,  ffugh  J,  Dobhg  and  0.  M.  Lam- 
6ertoon,  for  respondents. 

OoBB,  J.  On  July  8,  1889,  Bobert  Fen- 
ton,  A.  Perkins,  John  Mordfaorst,  Michael 
Keckley,  Patrick  Murphy,  and  J.W.  Bilden, 
the  plaintliTs,  Bled  their  petition  for  an  in- 
junction in  the  district  oourt  of  said  county, 
against  Thomas  Yule,  as  chairman  of  the 
county  board  of  supervisors,  and  George  £. 
Emery,  county  clerk,  alleging  that  the  plain- 
tifFs  are  citizens  and  tax-payers  and  duly- 
qualified  electors  of  said  county,  which  is 
duly  organized  under  the  laws  for  the  gov- 
ernment and  administration  of  counties. 
That  tbe  defendants  are  duly  elected  and 
qualified  officers  of  the  county,  as  designated, 
and  that  on  May  7,  1889,  said  chairman  and 
the  board  of  county  supervisors  called  a  spe- 
cial election  to  be  held  In  said  county  on 
June  18th  following,  to  submit  to  the  l^;al 
voters,  for  their  acceptance  or  rejection,  the 
proposition  of  issuing  bonds  of  the  county  to 
the  amount  of  $100,000,  of  the  denomination 
of  $1,000  each,  for  the  purposes  of  building 
and  completing  a  court-house  on  block  24  of 
Cropsey's  addition  to  the  city  of  Beatrice,  at 
the  county-seal  of  said  county,  tbe  entire  pro- 
ceeds, or  so  much  as  required,  to  be  devoted 
to  that  purpose;  said  bonds  to  be  pliable  to 
the  bearer  at  the  state's  fiscal  Ufi^V  in 
York  city,  at  tbe  oxpIraUon  of  §0  yean  from 
date*  with  Interest  at  6  per  eent.  per  annom, 
to  tw  redeeouible  at  the  option  of  tbe  county, 
after  10  years  from  date,  with  Interest  to  be 
paid  annually,  on  Interest  coupons  attached, 
at  said  fiscal  agency,— the  bonds  to  bear  date 
August  1.  1889,  and  the  ooupona  to  be  pay* 
able  Angust  Ist  of  each  year  thereafter;  with 
the  proposition  to  levy  according  to  law.  In 
addition  to  tbe  usual  taxes,  annually,  a  snfB- 
dent  tax  to  pay  said  interest,  and,  after  the 
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expiration  of  nine  years  from  the  date  of  tlie 
bonds,  asufflcieut  tax  to  pay  10  per  cent,  of 
the  principal  annually  thereafter,  and  for  the 
year  preceding  the  maturity  of  the  bonds  a 
tax  flufScient  to  discbarge  the  residue  of  prin- 
cipal and  interest.  That  notice  of  the  elec- 
tion was  duly  given,  and  it  was  held,  re- 
turned, and  canTassed  in  the  same  time  and 
mannert  and  by  the  same  officers,  as  required 
by  Jaw,  at  a  general  election  in  ttiia  state,  by 
which  it  appears  there  were  cast  5,059  votes, 
of  which  2,589  were  In  favor  of  the  proposi- 
tion, and  2,470  against  it.  This  election  was 
cailed  under  an  act  entitled  "An  act  to 
amend  the  second  subdivision  of  section  25, 
article  1,  chapter  18,  of  the  Complied  Stat- 
utes,** approved  February  26.  1889,  tlie  de- 
fendants claiming  aiitlsorlty  under  said  law  to 
issue  said  bonds.  The  plaintifTs  aver  that  the 
proposition  waa  not  carried,  and  that  the 
statute  under  which  the  Rame  is  claimed  to 
be  authorized  is  unconstitutional  and  in- 
valid,  for  the  reasons:  (1)  That  the  statute 
does  not  set  out  the  entire  section  amended. 
(2)  The  substance  amended,  so  far  as  it  atr 
tempts  to  grant  a  power  to  borrow  money 
and  issue  twnds,  is  not  germane  to  the  sub- 
jecb-matter  of  the  second  subdivision  of  the 
section  amended.  (3)  The  subject  of  the 
amendment — the  power  to  borrow  monej  and 
issue  bonds — ^Is  not  within  the  title  tk  the 
amendatory  act.  (4)  The  amendatory  act 
could  not  be  valid  unlras'lt  be  held  by  tm- 
pliratlon  to  amend  and  repeal  sections  27-30, 
art.  1.  c.  18.  Comp.  St..  which  require  that 
two-thirds  of  the  votes  cast  shall  be  given 
for  the  ad(^tion  of  the  proposition;  no  r^- 
erence  or  amendment  to  said  sections  be- 
ing made  in  s^d  nmendatoir  act.  That 
the  defendants,  in  violation  of  law.  claim 
that,  Insomuch  as  the  proposition  received 
a  majority  of  the  voles,  it  Is  carried,  and 
they  have  the  power  to  levy  and  collect  the 
siierial  tax  provided  for  in  the  call  for  said 
election,  and  by  law  to  issue,  dispose  of, 
and  redeem  said  bonds,  and  the  interest 
thereon,  notwithstanding  such  power  is  de- 
rived solely  from  the  provisions  of  section 
30.  art.  1.  0.  18.  Comp.  St.,  which  i-e- 
quire  that  said  propogitim  must  have  re- 
ceived two-thirds  of  all  the  votes  cast.  Wliere- 
fore  the  plaintitCs  pray  for  an  injunction 
against  the  defendants,  restraining  and  en- 
joining them  from  proceeding  in  any  respect 
to  carry  oat  the  proposition  submitted  at  said 
special  Section,  etc.  Whereupon,  on  July  8. 
1889.  the  following  order  was  made:  "The 
petition  having  been  presented  to  the  district 
judge  of  tlie  flrsl  judicial  district  of  Kebra^. 
and  deeming  it  proper  that  the  defendants 
should  be  heard  before  granting  the  tempo- 
rary injunction  within  prayed,  in  the  pres- 
ence of  attorneys  for  both  parties,  the  13th 
July.  1889.  at  2  p.  h.,  at  the  court-house,  in 
Beatrice.  Is  appointed  as  the  time  and  place 
for  the  hearing  of  the  application  therefor. 
In  the  mean  time  defendHots  are  restrained 
as  prayed  within,  and  until  such  hearing  and 
ruling  thereon,  on  giving  bonds  nccordlng  to 


law  in  the  sum  of  91,000.  J.  H.  Broadt, 
Judge."  On  July  15th  following,  tlie  de- 
fendants demurred  to  the  petition,  that  it 
does  not  state  facta  sufficient  to  constitute  a 
cause  of  action.  On  July  17th  following,  it 
was  ordered  by  the  court  that  the  demurrer 
be  sustained,  the  injunction  be  dissolved,  and 
the  bill  dismissed,  at  costs  of  plaintifTs,  and 
the  cause  brought  to  this  court  by  appeal. 

The  6rst  point  presented  by  appellants  In 
the  brief  of  counsel  is  that  the  act  of  tlie  leg- 
inlature  approved  February  26. 1889,  entitled 
"An  act  to  amend  the  second  division  of  sec- 
tion 25  of  chapter  18  of  the  Compiled  Statutes 
of  Nebraska  of  1887,"  in  relation  to  county 
buildings  and  offices,  and  to  repeal  said  second 
division,  is  invalid,  and  without  the  force  of 
law ;  and  in  support  of  this  proposition  atten- 
tion is  called  to  the  tact  that  that  part  uf 
chapter  18  of  the  Compiled  Stetiites  of  1887 
embracing  section  25  was  passed  by  the  leg- 
islature and  approved  on  the  SOth  day  of 
March.  1887,  and  that  on  the  day  following, 
to-wit,  March  31.  1887.  an  act  was  passed 
and  approved  amending  said  act,  which  act 
of  Marcli  31st  was  not  carried  into  the  Com- 
pilation of  1887.  other  than  as  a  foot-note  to 
the  page  containing  said  section  25.  with  a 
query  whether  it  waa  in  force;  and  the  con- 
clusion is  di-awn  that  the  act  of  1889  was 
directed  to,  as  well  in  the  title  as  the  por^ 
view,  and  sought  to  amend  a  repealed  and 
superseded  section.  This  question  was  be- 
fore the  court  substantially,  if  not  predsely. 
in  the  case  of  State  v.  Babcock,  23  Keb. 
128,  36  N.  W.  Bep.  348.  That  case  was 
submitted  upon  a  stipulation,  from  which 
I  extract  tlie  following:  **It  is  hereby  stipu- 
lated and  agreed,  by  and  between  the  par- 
ties hereto,  that  Uie  annexed  transcript. 
*  *  *  which  Is  incorporated  into  and 
made  a  part  at  thia  stipulation,  is  a  true  and 
accurate  history  and  transcript  of  all  things 
connected  with  and  pertaining  to  the  voting 
of  95,000  of  bonds  ai  the  county  of  Logan, 
state  of  Xebradca,  on  the  1st  day  of  October. 
1887;  said  bonds  having  been  pusented  to 
the  auditor  of  state  for  registration,  ami  he 
having  refused  to  register  said  bonds  solely 
on  the  ground  that  Uie  law  of  1887,  being 
chapter  28,  entitled  *An  act  to  amend  the 
second  division  of  sections  25  and  26.  chapter 
18,  of  the  Compiled  Statutes  of  1885,  so 
that  the  county  boards  shall  have  power  to 
borrow  money,  and  issue  bonds  for  the  pay- 
ment Uiere|>f.  to  erect  or  otherwise  provide 
the  necessary  county  buildings,'  Is  unconsti- 
tutional and  void,"  ete.  In  passing  upon 
the  question  thus  submitted,  the  court  in  the 
syllabus  say:  "An  act  to  amend  section  25, 
c.  18,  Comp.  St.  1885,  was  passed  and  ap- 
proved March  30,  1887,  to  take  effect  from 
date,  and  on  the  succeeding  day  an  act  was 
passed  to  amend  the  second  division  of  sec- 
tion 25,  c.  18,  Comp.-  St.  1885.  Held,  that 
the  amendment  related  to  the  section  25,  as 
amended  on  March  30,  1887." 

Now,  if  it  was  competent  for  the  ii  gisliH 
tore,  on  the  31st  d^y  of  March,  1887,  to 
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amend  the  section  In  question  by  referring 
to  it  in  the  title  nnd  in  the  purview  of  the 
act  as  "gectlon  25  of  ctiapter  lU  of  the  Com- 
plied Statutes  of  1885,**  notwithstanding  the 
act  of  March  SOtb.  then  it  wau  equally  com* 
petent  for  the  legislature  of  1889  to  amend 
the  act  of  March  31,  1887,  bj  referring  to  it. 
both  in  the  title  and  the  purview,  as  "section 
25  of  chapter  18  of  the  Compiled  Statutes  of 
1887,"  although  the  act  of  March  80th  bad 
been  given  the  place  in  that  Compilation 
formerly  occupied  by  the  corresponding  sec- 
tion of  chapter  18  of  the  Compilation  of  1885. 
It  cannot  be  denied  that  there  is  some  con- 
fusion In  the  application  of  the  amendatory 
acU  to  provisions  sought  to  be  amended,  but, 
as^aaid  in  the  opinion  above  referred  to,  in 
citing  the  case  of  Corostock  v.  Judge,  39  Mich. 
195:  "Where  the  amendment  is  plain,  and 
can  be  carried  out,  it  may  be  held  valid,  even 
though  the  section  numbers  of  the  original 
act  and  of  the  amendment  are  in  confusion." 
The  act  to  be  amended,  after  all,  is  the  act 
enrolled  by  the  secretary  of  state,  and  on  6le 
in  his  office;  and  all  references  to  compila- 
tions or  biennial  publications,  as  session  la  ws, 
are  matters  merely  of  convenience,  and  it 
often  happens  that  that  which  is  used  for 
convenience  fails  of  its  purpose  in  a  greater  or 
lesser  degree.  In  the  matter  now  under  con- 
sideration the  object  of  tiie  reference  to  the 
provision  of  law  to  be  amended  is  sufficient- 
ly attained  if  the  amendatory  statute  fur- 
nishes the  means  for  its  identification,  and 
we  are  all  of  the  opinion  that  it  does. 

The  second  point  presented  and  urged  by 
appellants  is  that  the  act  of  1889  does  not 
seek  to  change  or  amend  section  30  of  said 
chapter,  whicli  is  the  section  which  gives  the 
board  of  supervisors  the  only  authority  they 
have  to  levy  and  collect  the  special  tax  to  pay 
the  interest  on  the  bonds;  and  that  section 
requires,  as  a  condition  to  their  having  that 
power,  tliat  the  proposition  must  have  had 
two-thirds  of  all  the  votes  cast  at  tliat  elec- 
tion. Section  30,  in  its  present  form,  con- 
stituted a^art  of  chapter  18  of  the  Compiled 
Statutes  as  long  ago  as  1881,  and  its  provis- 
ions were  a  matter  of  detail,  directory  iu  their 
character,  and  as  such  applicable  to  section 
25,  as  it  then  stood,  which  limited  the  power 
of  the  county  board  to  the  expenditure  of 
$1,500  for  the  purpose  of  erecting  or  other- 
wise providing  a  court-house,  jail,  and  other 
county  buildings,  wll^hout  first  submitting 
the  proposition  to  a  vote  of  the  people  of  the 
county  at  a  general  election,  and  the  same  is 
ordered  by  a  two-thirds  vote  of  the  legal  vot- 
ers thereon:  section  26,  which  required  the 
county  board  in  all  cases,  where  they  should 
deem  it  necessary  to  levy  a  tax  in  excess  of 
•1.50  per  $100  valuation,  except  in  certain 
cases,  to  submit  a  proposition  therefor  to  a 
vote  of  the  people  of  the  county;  section  27, 
which  prescribed  the'  mode  of  submitting 
questions  to  the  people  for  any  purpose  au- 
thorized by  Ihw;  and  sections  28  and  29, 
which  also  contained  mntters  of  detail,  ap- 
plicable to  the  foregoing  sections.  Section 
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25  is  the  first  In  the  order  of  sequence  in  the 
chapter  which  prescribes  by  what  majority  a 
proposition  may  be  adopted,  and  is  the  only 
one  which  has  been  amended  or  sought  to  be 
amended  by  the  act  approved  March  1,  1883, 
but  not  In  respect  to  the  matters  involved  in 
the  case  now  being  considered.  The  act  of 
March  30, 1887,  is  entitled  "An  act  to  amend 
section  one  of  chapter  twenty-six  of  the  Laws 
of  Nebraska,  1883,  entitled  'An  act  to  amend 
section  twenty-five  of  chapter  eighteen  of  the 
Compiled  Statutes  of  1881,  defining  the  du- 
ties of  the  board  of  county  commissioners, 
and  to  repeal  all  acts  not  consistent  bpre- 
with.' "  This  is  the  amendatory  act  of  1883, 
above  referred  to.  This  last  act  changed  the 
former  act  only  in  one  particular,  not  neces- 
sary to  be  further  noticed,  and  retained  the 
words,  "two-thirds  of  the  legal  voters  voting 
thereon, "  in  the  second  subdivision  of  section 
25.  The  actof  March  31, 1887.  entitled  "An 
act  to  amend  the  second  division  of  sections  25 
and  26,  chapter  18,  of  the  Compiled  Statutes 
of  1885,  so  that  the  county  boards  shall  have 
power  to  borrow  money*  and  issue  bonds  for 
the  payment  thereof*  to  erect  or  otherwise 
provide  the  necessary  county  buildings,"  is, 
notwithstanding  its  title,  confined  in  op- 
eration to  the  twenty-fifth  section,  and  to 
those  words  of  it  requiring  a  two-thirds  vote 
of  the  people  of  the  county,  to  whom  the 
same  should  be  submitted  at  a  general  elec- 
tion, to  order  an  expenditure  of  money,  ex- 
ceeding $1,500,  for  the  erection  of  county 
buildings;  and  the  changes  maiie  by  said  act 
were  that  the  proposition  might  be  submitted 
to  a  vote  of  the  people  of  the  county  at  a  gen- 
eral or  special  election,  and  the  same  might 
be  carri»I  by  a  vote  of  three-flftlis  of  the  le- 
gal voters  voting  thereon.  The  act  of  Feb- 
ruary 26,  1889,  is  directed  to  the  words 
"three-fifths,"  as  originally  contained  in  the 
amendatory  act  above  referred  to,  and  amends 
and  changes  them  to  read  "a  majority."  The 
act  had  no  other  purpose  and  has  no  other 
effect  whatever. 

Construing  all  of  these  acts  together,  there 
can  be  no  doubt  that  It  was  the  intention  of 
the  legislature  to  clothe  the  county  boards  of 
the  several  counties  with  the  power,  and  to 
impose  upon  them  the  duty,  in  the  class  of 
cases  therein  enumerated,  to  submit  to  a  vote 
of  the  people  of  such  county,  either  at  a  gen- 
eral or  special  election,  as  might  seem  to  such 
board  moat  convenient,  a  proposition  to  bor- 
row money,  and  Issue  bonds  for  the  payment 
thereof,  for  the  purpose  of  erecting  or  other- 
wise providing  the  public  buildings  in  said 
acts  specified,  and  to  borrow  such  money,  and 
Issue  the  bondsof  the  county  for  the  payment 
thereof,  u^fon  such  proposition  being  carried 
at  such  election  by  a  majority  of  the  legal 
voters  voting  thereon.  Nor  can  It  be  doubt- 
ed that  such  intention  of  the  legislature  is  ex- 
pressed, as  well  in  the  title  as  In  the  purview 
of  said  several  acts,  with  sufficient  clearness 
to  answer  the  requirements  of  the  constitu- 
tion. The  provisions  of  section  30  remain  in 
the  chapter,  but  ita  words  have  scope  and 
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meaning  without  applying  the  wonlii  "two- 
thirds"  M  therein  contained  to  the  provis- 
ione  of  section  25,  as  amended  by  the  aeveral 
amendatory  acts  above  considered.  And  it 
was  doubtless  tbe  intention  of  the  Jeglslature 
In  passing  said  acts,  and  It  Is  no  less  clearly 
the  effect  ot  said  acts,  to  take  said  section,  as 
amended,  ont  of  the  effect  and  qualification 
of  tbe  words  requiring  a  two-thirds  vote  upon 
any  proposition  submitted  to  a  vote  of  tbe 
people  of  tbe  county,  as  a  condition  precedent 
to  the  levy  and  collection  of  a  special  tax  for 
tbe  payment  of  the  interest  upon  the  indebt- 
edness therein  referred  to.  This  follows  as 
a  corollary  to  the  proposition  aecided  under 
the  flmt  head  of  this  (pinion.  Section  25.  as 
amended,  being  placed  in  the  statute  as  law, 
we  must  apply  to  it  the  wdl<known  rule  of 
construction  which  accords  to  every  section 
and  word  of  a  statute  some  meaning  and  ef- 
fect, and  no  meaning  or  effect  can  be  given 
to  the  words  of  the  said  aection  unless  they 
an  accorded  such  meaning  and  effect  as  will 
supersede  tbe  inconsistent  meaning  of  tbe 
words  of  section  30,  so  far  as  it  may  be  sought 
to  apply  the  same  to  section  26. 

1  du  not  think  it  necessary  to  discuss  the 
question  of  state  poli<^.  presented  and  argued 
at  the  bar,  further  than  to  remark  that  cases 
may  arise,  in  the  absence  of  legislation,  in 
which  a  oourt  would-  consider  an  adtnowt- 
edged  and  settled  policy  on  the  part  of  the 
state  or  nation  with  great  deference.  But  it 
is  with  the  acts  of  the  legislature  that  courts 
liave  most  to  do;  and  the  Intention  and  will 
of  the  legisliUiurv,  constitutionally  expressed 
In  the  last  enactment,  in  relation  to  any  sub- 
ject within  their  constitutional  powers,  will 
be  taken  as  the  expression  of  tlie  policy  as 
well  as  the  law  of  the  state. 

The  point  referred  to  in  oral  argument 
upon  the  amended  petition  of  the  relators,  to 
the  effect  that  the  proposition  submitted  pro- 
vided for  Uie  erection  ot  a  court-house  upon 
a  certain  block  of  ground  which,  in  fact,  is 
not  within  the  original  plat  of  Beatrice,  not 
having  been  discussed  or  referred  to  in  the 
brief-^  counsel.  I  only  notice  it  here  to  say 
that  a  designation  of  a  blodc  or  lot  of  ground 
upon  wbi<£  the  public  building  may  be  erect- 
ed, under  the  provisions  of  the  statute  now 
considered,  has  no  place  in  a  proposition  un- 
der said  act,  and  would  be  held  as  merely 
surplusage,  unless  it  t>e  plainly  shown  that 
voters  were  misled  thereby.  The  judgment 
of  the  district  court  is  affirmed.  The  other 
Judges  concur. 


Baxrd  et  td.  V.  Todd  et  ai. 
Jameson  o.  Dickson  et  eU* 
(Sujffwnw  court  of  Nebraiha.  Nov.  0, 1888:) 
CossTiTtmoNii,  Law— CoUNTT  Bonds. 

1,  TheactapproredFebruarv'26,188e,toameDd 
the  wcond  divinoQ  of  seotlon  26  of  chapter  IS  of 
the  Complied  Statutes  of  1887,  relatiag  to  county 
haildiog  and  offices,  as  amended  by  act  of  March 
81, 1887,  hetd  to  be  ooiuti,tutional  ana  valid  from  the 
date  of  passage.  State  v.  Bahcock,  88  Neb.  Vi  , 


8S  N.  W.  Rep.  348,  and  Penton  v.  Tule,  ante,  1140, 
(at  the  present  term,)  cited  and  affirmed. 

2.  County  bonds  for  internal  improvements, 
creating  a  public  debt  prior  to  November  1,  1875, 
to  be  satisfied  by  a  levy  on  the  total  valuation  of 
the  county,  is  not  an  aasesflmeot  of  taxes,  within 
the  limitation  of  section  5  of  article  9  of  the  consti- 
tution, but  is  an  "indebtedness  exiBtiog  at  the 
adoption  of  this  constitution, "  not  subject  to  the 
restriction  *'of  one  and  one-half  dollars  per  ^00 
valuation"  of  the  total  levy  ot  the  board  m  ooonty 
commissioneia. 
(Syllohut  bu  fte  Court.) 

Appeals  ^m  district  court,  Cass  county; 
Field,  Judge. 

W^ter  (fr  Holmea  and  S.  ff.  Woolet/t  for 
plaintiffs.  MaUmo  Bering,  Byron  Clark, 
A.  N.  StaUnan,  and  8,  P,  Vanatta,  for  de- 
fendants. 

Cora,  J.  The  appellants  in  this  case  ap- 
peal from  two  different  judgments  rendered 
against  them  separately  in  the  court  below. 
Jnret.  Gyrus  IS.  Balrd  and  Lewis  C.  Todd, 
suing  as  tax-payers  of  stid  oonnty,  represent 
that  Ami  B.  Todd,  A.  B.  Dickson,  and  Lewis 
Foltz,  tlie  board  of  coun^  commissionras  of 
said  county,  nndw  an  act  of  the  legislature 
entitled  "An  act  to  amend  the  second  sobdl- 
TiBion  of  aection  26,  article  1.  of  chapter  18 
otthe  Compiled  Statutes  of  this  state."  ap- 
proved February  26.  1889,  appointed  a  spe- 
cial election  to  be  lield  in  said  county  on  June 
8.  1889.  for  tbe  purpose  <d  submitting  to  a 
vote  of  tbe  electors  the  proposition  to  issue 
•80.000  ot  county  bonds,  of  the  denomina- 
tion of  91.000  each,  to  be  dated  January  1, 
1890,  bearing  an  annual  interest  at  5  per 
cent.,  payable  in  20  years  from  date,  and  re> 
deemable  in  10  years,  at  the  option  of  said 
board  of  county  commissioners  or  their  suc- 
cessors in  office,  for  the  purpose  of  building 
a  court-house  at  tbe  county-seat  of  said  coun- 
ty, with  power  and  authority  to  levy  a  tax  to 
pay  the  principal  and  annual  interest  of  said 
bonds  at  the  state's  fiscal  agency  in  the  city 
of  Kew  York,  and  to  create  an  annual  sink- 
ing fund  of  84,000  for  the  payment  of  the 
principal.  Tliat  there  were  cast  at  said  eleo- 
ttoD  in  favor  of  said  proposition  S.078  votes, 
and  against  it  2,875  votes,  leaving  a  majority 
of  2C3  votes  in  favor  of  the  proposition, 
which  the  said  board  of  county  commission- 
ers are  about  to  airry  out  under  said  act  of 
February  26,  1889;  wliich  act  is  not  in 
accord  with,  but  in  violation  of.  sections  27 
and  30  of  article  1  of  chapter  18  of  the  Com- 
piled Statutes  of  this  state,  requiring  tw<v 
tliirds  of  the  votes  cast  at  said  election  In  or- 
der to  authorize  the  proposition,  and  against 
which  an  injunction  is  now  prayed.  Second. 
The  plaintiff  Wllliatn  Jameson  sets  up  against 
the  same  Ix»ard  of  county  commissioners  that 
said  county  prior  to  November  1,  1874,  con- 
tracted a  bonded  indebtedness  in  the  aid  of 
internal  improveinenta,  of  which  there  was 
then  outstanding  982,000, for  tbe  paymentoC 
which  them  has  been  collected  and  was  in 
tbe  county  treasury  the  sum  of  932,000,  and 
there  was  still  outstanding,  in  excess  of  any 
moneys  for  the  payment.  ^,000  of  such  In- 
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debtedness.  That  the  assessed  valuation  of 
the  county  was  but  94,761,884,  and  that  the 
county  revenue  requires  a  tax  of  12  mjlls, 
which  has  been  levied,  and  for  sinking  fund 
for  tlie  outstanding  bonds  4  mills  on  the  dol- 
lar, making,  for  all  purposes  of  co only  rev- 
enue, 16  mills.  That  if  said  proposition  to 
issue  $80,000  additional  court-house  bonds  is 
permitted  to  Iw  carried  oat,  there  must  be 
imposed  a  further  tax  of  1|  mills  on  the  dol* 
lar  of  valuation  of  the  property  in  said  coun- 
ty for  the  interest  and  sinlting  fund  for  the 
payment  of  the  bonds  under  the  defendants' 
proposition,  which  will  necessitate  a  tax  of 
17|  mills  on  the  dollar,  aod  in  excess  of  the 
limit  permitted  by  the  constitution  of  this 
state.  The  defendants  demurred  generally 
in  each  case,  which  demurrers  were  sustained 
by  the  court  below,  and  the  plaintiffs  ap- 
pealed both  causes  to  this  court. 

The  questions  presented  in  the  petition  of 
Gyms  N.  Baird  and  Lewis  C.  Todd  are  sub- 
stonlially  the  same  as  tboee  considered  at  the 
present  term,  and  decided  in  the  case  of  Fen- 
ton  V.  Yule,  ante,  1140*  appealed  from  the  dis- 
trict coart  of  Gage  county,  and  nothing  need 
be  added  here  to  the  views  expressed  in  that 
case.  The  Judgment  of  the  district  court  is 
therefore  affirmed. 

In  Jameson's  petition  another  and  different 
question  la  sought  to  be  raised.  The  peti- 
tioner starts  oat  with  tlie  allegation  that  long 
prior  to  November  1.  1876.  the  county  of 
Cass  issued  its  bonds  to  the  Burlington  & 
Missonri  Biver  Bailroad  Company  in  Nebras* 
ka,  bearing  interest  at  the  rate  of  10  per  cent, 
per  annum;  tliat  there  is  outstandhig  of  that 
indebtedness  982,000.  and  for  the  payment 
thereof  there  has  haen  raised  and  collected 
about  S32,000,  and  that  there  is  still  out- 
standing against  the  connly  of  Cass,  in  excess 
etaaXd  sinking  fund,  the  sum  oC  960,000  of 
indebtedness  accruing  prior  to  the  adoption 
of  the  present  constitution;  that  the  board  of 
county  commissioners  of  Cass  county  have 
levied  tor  various  purposes  for  the  year  1889 
the  sum  of  12  mills  for  general  revenue  pur- 
poses, and  4  mills  for  sinking  fund  of  said 
county  indebtedness,  bdng  a  total  levy  of  16 
mills  for  all  purposes  of  county  revenue.  The 
petitioner  then  sets  up  the  submission  by  the 
county  commissioners,  to  a  vote  of  the  legal 
electors,  the  proposition  to  Issue  and  put 
upon  the  market  80  bonds  of  said  county,  of 
the  deoomination  of  $1,000  each,  bearing  in- 
terest at  5  per  cent,  per  annum,  payable  an- 
nually as  stated;  also  further  providing  for 
a  sinking  fund  of  6  per  cent,  per  annum  for 
Uie  payment  of  the  principal.  That  such 
election  was  duly  held,  and  the  proposition 
carried  by  a  majority  vote  only  of  the  legal 
electors.  That  the  county  board  claim  that 
such  majority  vote  is  sufficient  to  authorize 
and  empower  them  to  issue  the  bonds,  and 
make  them  binding  npoa  the  county,  and 
that  the  board  is  about  to  proceed  to  issue 
and  sell  the  same.  And  that,  if  the  bonds 
are  issued,  for  the  purpose  of  p^lng  Uie  in- 
terest and  providing  the  sinking  fund  it  will 


be  necessary  to  make  an  annual  levyof  taxes 
upon  the  total  property  of  the  county,  in  ad- 
dition to  the  taxes  alcove  specified,  of  If  mills 
on  the  dollar  of  total  valuation ;  ttiereby  swell- 
ing the  taxes  to  an  amount  exceeding  the 
constitutional  limit  of  15  mills. 

Section  5  of  article  9  of  the  constitution 
provides  that  "county  authorities  shall  never 
assess  taxes,  the  aggregate  of  which  shall  ex- 
ceed one  and  a  half  dollars  per  one  hundred 
dollars  valuation,  except  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  this 
constitution,  unless  authorized  by  a  vote  d. 
the  people  of  the  county."  From  the  lan- 
guage of  this  provision,  it  Is  readily  seen  that 
the  bonded  Indebtedness  of  the  county  of  Cass 
set  out  in  the  plaintiff's  petition,  having  been 
contracted  before  the  adoption  of  tbe  stato 
constitution,  is  excepted  from  its  provisions* 
and  hence  the  taxes  and  assessment  required 
to  pay  the  same  are  not  to  be  considered  as 
any  part  of  the  taxes  limited  therein.  Leav- 
ing such  taxes  out,  as  we  must,  it  does  not 
appear  that  the  taxes  necessary  to  pay  the  an- 
nual tntorest  and  provide  a  sinking  fund  for 
the  payment  of  the  principal  of  the  bonds 
contomplated  by  the  submiralon  and  vote  re- 
ferred to  In  the  plaintiff's  petition,  and  the 
issuing  of  which  is  sought  to  be  enjoined,  add- 
ed to  the  other  taxes  for  the  year  1889  levied 
upon  the  property  of  said  county,  Will  in- 
crease the  taxes  thus  to  be  levied  to  an  amount 
or  rate  exceeding  $1.50  per  $100  of  valuation 
tlienaof.  That  is  to  say,  as  shown  by  the  ex- 
hibit attached  to  the  petition,  the  levies  for 
the  year  1889  are: 

Gflneral  fund.   7  miUi. 

Bri^fand   S  mUls. 

Road  fond.   8  milla. 

Insane  fund   mills. 

Making  12^  mills. 

Add  to  this  ^e  levy  for  the  bonds  to  be  is- 
sued. 1|  mills,  making  an  aggregate  for  all 
county  purposes  of  14^  mills,—*  levy  quite 
within  the  constitutional  limitation. 

I  acknowledge  my  entire  inability  to  com- 
prehend any  legal  force,  within  the  proposi- 
tion and  argument  of  counsel  in  the  brief, 
that  the  indebtedness  and  the  tax  to  pay  the 
same,  Incurred  prior  to  the  adoption  of  the 
constitution,  does  not  fall  witliin  the  excep- 
tion contained  in  section  6,  art.  9,  above 
quoted.  For  unless  it  is  the  meaning  <tf  said 
section  to  t^e  the  taxes  necessary  to  to  levied 
to  liquidate  all  indebtedness  incurred  prior  to 
the  adoption  of  the  constitution,  and  existing 
at  the  time  of  its  adoption,  whether  as  prin- 
cipal sum  or  Interest  thereon,  out  of  the  limit- 
ation there  established  for  general  taxation, 
I  am  unable  to  attach  any  meaning  to  that 
part  of  tbe  language  ol  the  section.  Hold- 
ing, as  I  do,  that  all  the  taxes  enumerated 
other  than  that  necessary  to  pay  said  prior 
indebtedness,  and  including  the  taxes  neces- 
sary to  pay  the  interest  and  raise  the  sinking 
fund  contemplated  upon  tbe  bonds,  the  issue 
of  which  is  sought  to  be  enjoined,  comes 
wltliin  the  limitation  established  by  the  first 
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clause  of  said  section.  I  do  not  deem  It  ne> 
essary  to  discuss  the  proposition  wbetlier  the 
issue  of  the  bonds  sought  to  be  eRjoined  falls 
within  the  exception  of  the  last  clause,  "  un- 
less authorized  hy  vote  of  the  people  of  the 
county."  Otherwise  it  might  be  seriously 
doubted  whether  any  act  of  the  legislature 
could,  with  binding  force,  add  to  the  lan- 
guage of  said  clause,  and  require  a  Tote 
greater  than  a  majority  of  the  people  of  the 
county  to  authorize  an  indebtedness,  and  take 
it  out  of  tlie  limitation  established  by  said 
section.  The  judgment  of  the  district  oourt 
is  affirmed.    The  other  judges  concui. 


BONNBLL  V.  KUCKOIJUS  Coi7NTT  et  (U. 

{Huprame  Court  of  NOntuka.  Nov.  28, 1889.) 
OouxTT  Bonds. 
The  onestioDS  premited  ara  tbe  Bams  as  in 

Bsird  T.  Toad,  ante,  1148,  and  Junesoti  t.  DicksoD, 
ante,  114S,  recently  decided,  and  objections  to  tbe 
court-bouse  bonds  of  Nodrolla  ooonty  are  orw- 

rnled. 

{SuHabtu  by  the  Cowrtd 
OrlglDal  action. 

WiUiam  Leeae  and  Slemui  A  Rote^  tor 
plaintiff.  Maaon  cC  Whedon  and  C,  B.  John- 
Mm,  for  defendants. 

Maxwell,  J.  This  Is  an  action  to  enjoin 
tbe  defendant  from  issuing  certain  oountj 
bonds  for  the  erection  of  a  court-house  in  said 
county,  upon  tbe  ground  that  such  bonds  are 
Illegal  and  void.  The  grounds  of  the  alleged 
illegality  are — Fint,  that  the  "Act  to  amend 
the  second  Bubdivision  of  section  twenty-five 
chapter  eighteen  of  the  Compiled  Statutes  of 
Kebraska  of  1887,  ^n  relation  to  county 
buildings  and  officers,  and  to  repeal  said 
subdivision,"  approved  February  26,  1889, 
is  unconstitntional,  for  the  reason  that  its 
title  is  insutiicicntand  in  violation  of  the  con- 
stitution, which  provides  that  no  bill  shall 
contain  more  than  one  subject,  and  the  same 
shall  be  clearly  expressed  in  its  title;  and, 
second,  that  the  taxes  to  pay  the  interest  on 
said  bonds,  together  with  the  taxes  for  ordi- 
nary county  revenue,  will  exceed  15  mills  on 
each  dollar  of  valuation,  and  hence  are  In  vi- 
olation of  the  constitution.  Both  of  the  ques- 
tions presented  were  decided  by  this  court  in 
Baird  v.  Todd,  ante,  1148,  and  Jameson  v. 
Dickson,  ante,  J.148.  We  regard  those  decis- 
ions as  correct,  and  they  are  decisive  of  this. 
The  taxes  in  question  being  valid,  the  action 
Is  dismissed.  Judgment  accordingly.  The 
other  judges  concur. 

GiTT  OP  Wahoo  v.  Reedkr. 

(Supreme  Court  of  Nebraska.   Oct  80, 1889.) 

ViLLAOBs  —  DsnscrnvB  Strefts— Costbibutort 
Nboliobncb. 
L  A  person  passing  over  a  pnblfe  sidewalk  In 
a  village,  which  sidewalk  was  elevated  from  one 
to  three  feet  above  the  ground,  stepped  into  a  hole 
In  such  walk,andwaspennanentlfln1ured.  Held, 
that  a  Tillage  was  liable  for  saoh  Injury  in  ibe 
same  manner  as  a  dtv.  VUlageof  Ponoa  v.  Craw* 
fbxd,  98  Neb.  (US,  87     W.  Rep.  809. 


3.  Held,  that  there  was  no  proof  of  contrib- 
utory negligenoo  on  the  part  of  the  phdntUT  to  sub- 
mit to  tm  pay. 
(SyUabve  by  the  Ocwrt.} 

Error  from  district  court,  Sannden  coun- 
ty;  Mabshall,  Judge. 

S.  IT.  Somhorger  and  E.  B.  Good,  for 
plaintiff  in  error.  &i  W.  Simpson,  for  de- 
fendant in  error. 

Maxwell,  J.  This  action  was  brought  in 
the  district  court  of  Saunders  county  to  re- 
cover damages  for  personal  injuries,  alleged 
to  have  been  receive  by  the  plainLifE  in  con- 
sequence of  stepping  into  a  hole  In  a  defect- 
ive sidewalk  on  Fifth  street,  in  the  village, 
now  the  city,  of  Wahoo.  The  defendant  an- 
swered, admitting  its  corporate  existence, 
and  that  Fifth  street  was  one  of  its  principal 
streets,  and  denied  any  negligence  on  the 
part  of  the  defendant,  and  alleged  "that  said 
alleged  injuries,  if  any  were  sustained  by  the 
plaintiff,"  were  caused  by  the  carelessness 
and  negligence  of  the  plaintiff.  The  replyof 
plaintiff  denied  negligence  on  her  part.  The 
fads,  as  sliown  by  the  testimony,  are  sub- 
stantially as  followB:  Fifth  street,  in  the  city 
of  Wahoo,  18  one  of  its  principal  streets,  ex- 
tending from  and  through  Its  principal  busi- 
ness street  to  the  court-house.  A  broad 
walk  Itad  been  constructed  on  the  south  side 
of  the  street,  and,  at  about  opposite  block 
152,  tbe  walk  was  elevated  from  the  ground 
from  one  to  tliree  feet.  The  walk  was  old, 
full  of  holes,  and  had  been  in  bad  condition 
for  some  time.  About  the  9th  day  of  Janu- 
ary, 1886,  the  plaintiff,  in  going  over  the 
walic*  which  was  at  this  time  partly  covered 
with  snow,  stepped  into  one  of  the  numerous 
holes  therein,  and  received  the  injury  to  her 
knee  complained  of.  I^intiff  returned  to 
her  home*  made  an  examination  of  the  In- 
jured knee,  which  was  then  paining  her,  and 
applied  some  liniment,  or  other  external  rem- 
edy. There  was  no  abrasion  of  the  skin  nor 
swelling  to  indicate  the  serious  character  of 
the  injury.  Soon  afterwards  a  physician  was 
called,  and  from  that  time  on  sucli  treatment 
of  tiie  injury  was  liad  as  the  various  physi- 
cians who  were  called  In  the  case  prescribed. 
The  plaintiff  believed  the  injury  an  ordinary 
strain  or  bruise,  and  that  it  would  soon  get 
well ;  Dor  did  her  medlciU  attendants  disabuse 
her  mind  of  this  belief  until  some  time  after 
the  accident.  The  plaintiff  was  not  in  the 
habit  of  traveling  on  tlie  walk  on  Fifth  street, 
and  had  no  knowledge  of  its  bad  condition, 
Tbe  jury  returned  a  verdict  in  favor  of  the 
plaintiff  below  for  the  sum  of  9950,  and,  a 
motion  for  a  new  trial  having  been  over- 
ruled, judgment  was  entered  on  the  verdict. 

On  the  trial  the  plaintiff  in  error  objected 
to  the  introddctioQ  of  any  testimony,  on  tlie 
ground  that  the  petition  did  not  state  facts 
sufflctent  to  constitute  a  cause  of  action; 
"for  the  reason  that  the  defendant  was,  at 
the  time  of  the  wrongs  complained  of,  only  a 
quasi  corporation,  created  under  tbe  general 
laws  of  the  state  of  Nebraska,  without  tbe 
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consent,  express  or  fmplfed,  of  Its  citizens, 
or  any  of  them,  and  was  and  is  but  a  politi- 
cal division  of  the  state,  and  has  no  special 
powers,  privileges,  immunities,  or  rlglits  not 
enjoyed  by  other  citizens  of  the  state,  and 
has  voluntarily  undertaken  no  liabilities  or 
obligations  to  the  public  or  persons  not  en-: 
joined  by  the  laws  of  the  state.  The  objec- 
tion was  properly  overruled.  A  village  is  a 
municipal  corporation,  altliongh  of  the  low- 
est grade,  but  the  duties  imposed  upon  it  of 
keeping  its  streets  and  sidewalks  in  a  safe 
condition  are  the  same  as  that  of  a  city.  Judge 
Billon  defines  fuunlcipal  corporations  as  fol- 
lows: "Municipal  corporations  are  bodies 
politic  and  corporateof  the  general  character 
above  describeid,  established  by  law  to  share 
in  the  civil  government  of  the  country,  but 
chiefly  to  regulate  und  administer  the  local 
or  Internal  aftairs  of  the  city,  town,  or  dis- 
trict which  Is  incorporated."  1  Bill.  Mun. 
Corp.  §  96.  He  also  includes  within  the  term 
"villages,  towns,  and  cities."  Id.  §  10.  At 
common  law  a  municipal  corporation  is  "an 
Investing  the  people  of  a  place  with  the  local 
self-government  thereof."  Cuddon  v.  East- 
wick,  1  Salk.  192;  People  r.  Monis,  13  Wend. 
825-334;  People  v.  Uurlbut,  24  Mich.  44^48; 
Brinckerboff  v.  Board,  87  How.  Pr.  499;  4 
Wait,  Act.  &  Bef.  595.  In  People  v.  Mor- 
ris, supra,  p.  330,  Nelson,  J..  In  discussing 
the  powers  of  municipal  corporations,  says: 
"What  was  the  power  thus  conferred  by  the 
village  charter?  We  answer  that  it  was 
wholly  political.  Instead  of  preBcribing.  at 
their  discretion,  every  duty  to  be  performed, 
and  forbidding  every  act  to  be  avoided,— in 
a  word,  directing  the  whole  system  of  gov- 
ernment to  be  observed  and  executed, — the 
legislature  have  merely  deflned  the  outlines 
and  leading  principles,  and  confprred  upon 
the  inhabitants,  within  the  bouads  of  the 
corporation,  the  power  at  discretion  to  DU  up 
and  carry  them  Into  operatlfm.** 

The  question  here  presented  was  before 
this  court  In  Village  of  Fonca  t.  Crawford, 
18  Xeb.  551,  26  N.  W.  B^.  365.  and  the  vil- 
lage was  held  liable,  although  the  case  was 
reversed  for  error  in  the  proceedings.  That 
ease  was  again  before  the  court  In  23  Neb. 
662,  37  N.  W.  Bep.  609,  and  a  verdict  for 
•950  sustained.  In  the  latter  case  the  first 
point  in  the  Bjllabns  is  as  follows:  ''A 
stranger  In  an  incorporated  village  after 
night-fall,  passing  along  a  public  street  be- 
tween tlie  post-omce  and  one  of  the  principal 
hotels,  came  to  a  break  in  tlie  sidewalk.  In- 
stead of  turning  back,  he  endeavored  to  de- 
scend  to  the  ground  at  the  end  of  the  side- 
walk, a  distance  of  about  3  feet.  In  so  doing 
in  a  careful  manner,  he  fell  upon  a  saw 
bench,  which  had  been  left  on  IJie  ground  at 
the  end  of  said  sidewalk,  whereby  he  was  in- 
jured. Held,  not  guilty  of  contributor;  neg^ 
ligence."  We  adhere  to  that  decision.  Tne 
first  objection  is  therefore  overruled. 

It  is  contended  by  the  attorneys  for  the 
plaintiff  in  error  that  the  defendant  in  error 
was  guilty  of  contributory  negligence^  and 


that  an  instraction  to  that  efFect  set  out  in 
the  record  should  have  been  given.  The  tes- 
timony tends  to  show  that  the  serious  nature 
of  the  injury  was  not  known  at  the  time  the 
accident  occurred,  nor  for  some  time  aftei^ 
wards.  It  was  supposed  at  first  to  be  a  mere 
:  sprain,  which  would  cause  no  permanent 
lameness.  So  far  as  we  can  judge,  there 
seemed  to  be  no  cause  for  alarm  as  to  the  re- 
sult of  the  injury  until  some  considerable 
time  after  the  accident,  when  it  became  ap- 
parent that  there  was  danger  of  anchylisis  of 
the  knee-joint.  This  result  followed,  not- 
withstanding the  efforts  of  skillful  physicians 
to  avert  it.  There  is  absolutely  no  proof  of 
negligence  on  the  part  of  the  defendant  in 
error,  and  no  question  to  submit  to  the  jury 
on  that  point  The  instructions  given  1^ 
the  court  cover  the  whole  case,  and  it  is  ap- 
parent that  substantial  justice  has  been  done. 
The  judgment  is  affirmed.  Tlie  other  judges 
concur. 


UoBRZxx  «f  aZ.  «.  Batib  et  aJ. 

(Supreme  Court  of  Nebraska.  Oct.  80, 1880.) 

Raur-BsTAn  Aonm— Comiubsiohs. 

In  an  sotion  by  oertidn  real-estate  agmts  to 
reoovw  oommiisiona  on  a  sale  of  real  estate  allwed 
to  have  been  made  by  them,  the  testlmooy  failed 
toeetabllBh  a  contract  of  sale,  and  It  WM  Mid  that 
they  ooald  not  recover  therefor. 

(Suliatna  by  0ie  Court) 

Brror  ftrom  district  court,  Lancastn  coun- 
ty; Field,  Judge. 

Harwoodt  Amet  A  JTfil^,  for  plafntiflb  la 
error.  Marguett,  Dmoden  A  Hall,  for  de- 
fendants in  error. 

• 

Maxwell,  J.  This  action  was  brought  in 
the  district  court  ot  Lancaster  county  upon  a 
petition,  the  first  cause  ot  action  in  which  is 
stated  as  follows:  "N'ow  come  the  above- 
named  plaintiffii,  and  for  a  caoM  ol  actifm 
aipdnst  the  defendants  say  that  on  March  tbe 
SUtb.  1887,  Annie  Morrill  was  the  owner  of 
the  south-west  quarter  of  section  11,  town- 
ship 10  north,  range  6  east  of  tbe  6th  P.  M., 
LuicBSter  county,  Kebruka.  Tiiat  on  said 
date,  and  long  prior  thereto,  O.  M.  Monill 
was  the  agent  for  the  said  Annie  MtnTiU,  act- 
ing for  ber,  with  her  knowledge  and  consent, 
locdcing  after,  managing,  ud  oontrolling 
said  liuid.  the  same  as  though  it  woe  his 
own;  and  that  on  the  25th  di^  of  Maiob, 
1887,  the  said  Annie  Morrill  employed  tbe 
said  plaintiffs  to  sell  and  dispose  of  the  south- 
west quarter  of  section  II,  township  10,  range 
6,  at  $150.00  per  acre.  That,  In  parsaanoe 
of  Uie  instructions  rectdved  from  the  said  An- 
nie  Morrill,  they  sold  the  said  land  on  tbe 
30th  day  of  March,  1887,  to  Mrs.  Carrie  B. 
Johnson,  for  the  sum  of  S150.00  per  acre; 
the  puroliase  price  to  be  paid  on  any  terms 
that  might  be  satisfactory  to  the  defendants. 
That  tlie  commission  on  said  sale  amounts  to 
the  sum  of  $625.00,  and  thesame  has  not  been 
paid  to  the  plalntiCb  by  the  said  defendantsL 
That  £.  yiola  Davis  was  formerly  £.  Ylida 
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Dowden.  Tbat  Annie  Morrill  Is  the  wife  of 
6.  M.  Morrill.  **  The  second  cause  of  action 
Is  for  money  paid  for  tbe  use  of  tbe  defendants 
below.  The  answer  denies  the  sale  by  the 
plaiatiffa«  as  agent  for  tbe  defendants,  or 
either  of  them,  of  the  land  in  question,  and 
denies  that  there  was  any  employment  of  the 
plaintifTs  as  such  agents,  except  as  follows: 
^Unless  tbe  terms  of  sale  to  be  submitted  to 
said  defendants  were  by  them  approved  as 
satisfactory,  and  no  sate  was  to  be  consum- 
mated or  binding  on  them,  [said  defendants,] 
unless  the  terms  of  payment  were  first  given 
and  approved.  And  defendants  further  aver 
tbat  an  offer  to  purchase  made  by  said  Carrie 
B.  Johnson,  through  the  said  plaintifEs,  was 
rejected*  and  never  couBummated.  because 
tbe  terms  of  sale  were  not  satisfactory  to  said 
defendants,  as  the  plaintifFs  were  informed 
upon  tbe  reception  of  the  oSer."  Tbe  second 
cause  of  action,  although  put  in  Issue  by  tbe 
answer,  was  admitted  on  the  trial,  and  no 
error  ts  assigned  with  reference  to  it.  A 
verdict  was  returned  in  favor  of  the  plain- 
tiffs upon  both  causes  of  action,  for  the 
amount  claimed. 

The  proof  introduced  to  show  a  contract  is 
as  follows:  First,  a  letter  from  G.  AV.  Mor- 
rill to  Miss  £.  Viola  Dowden,  dated  March 
25, 1887,  as  follows:  "  Miss  £.  Viola  Dowden 
— Dear  Madam:  I  received  a  letter  from  Mr. 
Dowden  a  short  time  since,  and  be  desired 
me  to  write  you  if  I  would  sell  my  fiirm.  I 
bave  never  intended  to  sell  it,  but  always  ex- 
pected to  occupy  it  myself;  but  lately  I  have 
been  thronged  with  letters,  and  several  par- 
ties have  Ijeen  to  see  me,  asking  if  I  would 
sell,  and  I  have  invariably  said,  'No.*  Yes- 
terday I  had  another  party,  who  offered  me  a 
big  figure  for  it;  but,  as  your  father  desired, 
will  give  you  the  first  chance  to  sell  it.  Will 
say  that,  if  you  can  sell  it  for  9150  per  acre, 
wril  take  it;  or,  if  you  bave  a  proposition, 
you  submit  it,  and  I  will  consider  it.  Will 
delay  writing  other  parties  till  I  hear  from 
you.  Please  let  me  know  If  the  trees  are  all 
Uving  that  were  to  be  set  around  the  place, 
and  if  tbe  grove  has  been  set  out  according 
to  terms  of  lease.  Have  tliought  almost  every 
month  for  the  past  year  that  I  would  be  out 
there.  •  •  •  Resp'y  yours,  G.  W.  Mor- 
BiLL,  HO  East  82ud  Street.  N.  Y.  City."  On 
the  29th  day  of  March.  1887.  the  following 
dispatch  was  sent  direct  to  G.  W.  Morrill, 
then  in  tiie  city  of  New  York.  "Think  can 
sell  at  your  price,  if  can  make  terms  one 
thousand  dollars  in  band,  five  thousand  in 
sixty  days,  balance  in  three  equal  annual 
payments  at  8  per  cent.  Shall  I  try.  Wire 
at  my  expense.  Josie  L.  Dowden."  On 
the  same  day,  defendant  sent  the  following 
telegram:  "To  E.  Viola  Dowden,  Cor.  0.  & 
12th,  Lincoln:  'Will  reply  by  letter.  G.  W. 
Morrill."  This  dispatch  was  received  in 
Lincoln  on  the  following  day.  On  the  31st 
of  March,  1887,  defendant  wrote:  "Miss 
Dowden — Dear  Madam :  Your  telegram  rec'd, 
but  have  delayed  reply  by  letter,  to  see  what 
terms  1  could  make  with  parties  for  property 


wbleb  I  was  contemplating  buying;  but  find 
terms  you  proposed  would  not  answer  their 
purpose.  Hence,  have  come  to  tbe  conclu- 
sion not  to  buy  tor  the  present,  nor  to  sell 
any  property  In  Lincoln  till  I  can  Invest  it  to 
better  advantage  here.  Please  write  me  what 
you  think  the  prospect  of  my  property  ad- 
vancing? Are  the  salt-works  being  devel- 
oped, &C.?  If  you  think  property  will  not 
advance,  and  you  can  get  better  terms,  I  will 
consider  it, — but.  of  course,  want  to  get  all  I 
can.  Resp'y  yours,  G.  W.  Morrill,  110  E. 
82nd  St.,  N.  Y."  On  the  30th  of  March, 
plaintiff  writes:  "Lincoln,  Neb..  Mar.  30, 
1887,  Mr.  G.  W.  Morrill— Dear  Sir:  Your 
dispatch  rec'd  this  a.  and  in  reply  will 
say  we  have  sold  the  farm  at  $150  per  acre, 
as  per  your  letter,  and,  if  you  do  not  agree 
to  the  telegraphed  terms,  tbe  parties  can 
make  some  better;  and,  when  we  receive 
your  answer,  we  will  know  your  terms,  and 
act  accordingly.  Property  is  at  a  good  price 
now,  but  the  most  sanguine  are  thinking  it 
only  a  boom  of  a  few  months.  •  •  •  The 
trees  are  doing  nicely,  and  they  are  preparing 
to  crop  the  cultivated  land.  The  trees  were 
boed  last  year,  and  father  has  made  special 
arrangements  for  their  care.  '  Is  there  some 
indebtedness  against  the  farm?  The  buyer 
is  Mrs.  Carrie  B.  Johnson.  Her  husband 
has  considerable  property,  but  is  an  engineer, 
and  puts  all  his  property  in  his  wife's  name, 
because  of  dangerous  work.  I  will  enclose 
draft  on  N.  Y.  for  |(500.  and  yon  may  receipt, 
and  when  I  get  your  letter  will  know  the 
terms  of  sale.  •  *  •  We  are,  respectful- 
ly, Josie  L.  Dowden  &  Sister."  The  tele- 
gram mentioned  in  the  foregoing  letter  as  be- 
ing received  "this  a.  m."  was  testified  by  the 
witness  Josie  L.  Dowden  to  have  been  re- 
ceived at  about  11  o'clock  a.  m.  on  the  80th 
day  of  March.  This  tdegram,  it  will  be  re- 
membered, says,  "will  reply  by  letter;"  and 
this  sale,  the  same  witness  also  testifies,  was 
made  on  the  30th  day  of  March,  1887,  be- 
tween 2  and  3  o'clock  in  the  afternoon,  and, 
of  course,  after  the  receipt  of  tbe  telegram. 
On  the  1st  day  of  April,  Morrill  telegraphs: 
"Will  return  ctieek  and  answer.  Have  made 
other  arrangements."  On  April  2d,  Morrill 
writes:  "Miss  Josie  Dowden — Dear  Madam: 
Your  letter,  with  check  for  $500,  rec'd.  which 
I  herewith  return  to  you  nnclaiined.  In 
your  telegram  of  the  29th  ult.,  you  said  you 
thought  you  could  sell,  and  mentioned  prob- 
able terms,  and  asked  if  you  should  try.  I 
wired  you  that  I  would  reply  by  letter,  which 
I  did,  saying  that  offer  was  unsatisfactory, 
and  I  bad  made  other  arrangements,  as  I 
have.  •  •  *  Resp'y  yours,  G.  W.  Mor- 
rill." And  on  the  4th  day  of  April  the  fol- 
lowing letter  was  sent:  "Lincoln,  Neb.,  Apl. 
4th,  1B87.  Mr.  Morrill— Dear  Sir:  Yours  in 
answer  to  telegram  rec'd  to-day,  and  in  re- 
ply to  that,  have  this  to  say:  Lincoln  has  had 
a  boom  far  exceeding  any  before,  and  the 
wisest  are  shaking  their  heads,  and  saying: 
"This  can't  last  much  longer."  Now  is  sure* 
ly  the  time  to  sell,  and  it  must  be  done  quick- 
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ly,  T  think.  There  are  several  parties  here 
who  would  like  it,  and  I  have  tried  to-day  to 
get  a  definite  price,  but  failed;  but  think  I 
can  get  S200.00  an  acre,  and  pertiaps  a  little 
over.  The  usual  terms  are  %  cash,  balance 
in  one,  two.  three  years,  at  H  per  cent.  I 
reallj  feel,  Mr.  Morrill,  that  now  is  the  time. 
If  you  were  here,  and  would  plat  your  land, 
and  advertise,  and  make  a  big  sale  of  it,  you 
could  get  more;  but  there  is  so  much  expense 
connected  with  such  work,  that,  if  it  were 
me,  I  would  sell  it  as  a  whole,  and  let  others, 
in  that  business,  do  it.  The  salt-woiks  are 
inactive.  The  special  boom  is  over, — B.  B. 
coming  in;  the  establishment  of  a  Methodist 
University;  a  talked-of  belt  line,  and  an 
electric  car  line.  The  B.  B.  will  come  in 
the  S.  E.  part  of  the  city,  and  the  Methodist 
College  is  three  miles  directly  east  of  your 
farm.  The  belt  line  is  in  the  imagination  of 
some  real-estate  firms,  and  can  liardly  be 
built,  for  tiie  reason  there  can  be  no  travel, 
or  not  enough  to  pay,  and  the  pres.  of  the 
road  told  me,  in  confidence,  it  would  never 
be  built,— at  least,  be  had  no  money  to  put 
into  it.  The  electric  line  will  doubtless  go 
out  14th  street  to  fair  ground,  tlience  west  to 
West  Lincoln,  a  little  town  starting  one  mile 
west  of  your  place,  and  at  about  a  mile  south. 
They  have  boomed  and  boomed,  so  I  think 
the  extreme  outside  property  can't  keep  up. 
My  advice  is  to  sell.  Mr.  HcMurtry  baa 
hud  a  man  to  see  you,  to  try  to  buy  it.  I 
hope  you  won't  let  him  have  U,  for  I  can  get 
more  for  it  than  any  other  one.  I  am  sure. 
Ho  if  you  have  a  good  ofEer  from  him,  or  any 
one  else  tliere,  telegrnph  me,  and  I  will  find 
better.  We  can't  delay  this  much  longer,  or 
it  will  be  too  far  past.  We  have  had  three 
applicnnts,  and  to-day  one  drew  off.  If  I 
telegraph  you  an  offer,  and  you  can  or  can- 
not accept  it,  telegraph  me  at  once,  at  my  ex- 
pense. I  must  knuw  soon,  as  I  have  bought 
the  renter  oft,  and  can't  afford  to  do  it.  un- 
less you  sell.  Now  is  just  the  time  for  them 
to  plant.  The  farm  looks  nice,  •  •  •  I 
have  tried  to  tell  you  honestly  the  state  of 
affairs,  and  hope  you  understand  me.  I  hope 
to  hear  your  answer  as  to  other  arrange- 
ments, and,  if  favorable,  I  will  telegraph 
you  another  offer,  after  you  get  this  letter,  so 
you  will  decide  what  is  best  to  do.  I  am  do- 
ing quite  a  large  business  for  a  new  one. 
Sold  four  lots  to-day.  Give  my  whole  time 
to  it,  and  keep  posted  as  to  the  true  state  of 
affairs,  and  know  now  is  the  time,  or,  at 
the  furthest,  this  month.  Outside  property 
now  is  a  little  slow,  but  can  make  a  good 
sale.  •  •  •  Hoping  to  hear  from  you 
soon.  I  am,  yours  respectfully.  Josie  L. 
DowDKN  &  SiSTiat,  E.  "Viola.  Have  sold 
over  one  hundred  lots  in  last  two  months, 
and  this  is  a  fair  average  work  with  any  firm 
of  the  size.   Josik  L.  Dowdes.** 

It  will  be  observed  that  there  is  failure  on 
the  part  of  the  plaintiffs  below  to  prove  a 
contract.  The  letter  of  the  plaintiff  in  error 
dated  March  25,  1887,  if  construed  as  favor- 
ably as  possible  in  favor  of  the  defendants  in 


error,  could  only  be  accepted  by  an  offer  to 
pay  cash.  This  they  did  not  oflfer  to  do,  but 
sought  to  impose  other  terms  and  conditions. 
The  minds  of  the  parties  never  met,  and 
there  is  a  failure  of  proof  to  sustain  their 
vei*dict.  The  judgment  and  verdict  as  to 
the  first  cause  of  action  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. Judgment  accordingly.  The  oUm 
Judges  coocor. 


Chicago,  B.  &  Q.  B.  Co.  o.  Hooan. 
(Supreme  Court  of  Nebraska.  Nov.  0, 1889.) 

RULKOAD  COMPAHIBS  —  StOOK-KiLUHO  CA»»— 

Fencbs. 

1.  Where,  from  the  isreed  statement  of  fkcts 
in  a  osse.  It  Is  made  to  appear  tbat  the  oorporata 

limits  of  a  aity,  with  buudinKs  thereon,  extend 
along  one  side  of  the  variouB  aide  tracks  of  a  rail- 
way, the  land  on  tbe  other  side  not  being  platted ; 
that  the  Bide  tracks  thus  established  were  neces- 
sary snd  proper  for  the  transaoUon  of  the  bostneH 
of  the  railway;  and  tbat  it  would  t>e  inconvenient 
and  unsafe  to  the  employes  of  the  oompany  if  a 
cattle-guard  and  fence  were  e^ted,— tbe  railway 
oompany  Is  not  required  to  fence  its  tracks  at  that 
point,  and  will  not  be  Uable  for  stock  killed  by  its 
engines  and  care  at  that  plaoe.  onleM  goil^  of 
negligence. 

a.  Where  the  attorneys  for  the  platntlff  and 

defendant  agree  In  writing  that  certain  stock  killed 
by  the  engines  of  a  railway  oompany  escaped  with- 
out the  fault  of  the  owner,  and  was  killed  at  a 
place  where  the  court  flnda  the  company  was  not 
required  to  fence  its  traol^  and  without  the  iiegll- 
gence  of  the  railway  oompany,  tbara  can  be  no  re- 
covery for  such  Btooc 
(Syllatnu  by  the  Court.) 

Error  ftom  district  eonrt,  Lancaster  connty. 
Field,  Judge* 

Marqwtt  A  Deteeeie,  for  plaintiff  in  or- 
ror.   Sawyer  A  SnelU  for  defendant  in  error. 

Maxwell.  J.  This  cause  was  submitted 
to  tbe  court  Iwlow  on  a  stipulation  of  facts 
which  is  substantially  as  follows:  "That  on 
the  10th  day  of  Kovember.  1887,  the  said 
horse  of  the  plaintiff  accidentally  got  loose, 
without  fault  or  negligence  on  the  part  of  the 
plaintiff,  from  the  stable,  where  he  was  con- 
fined, on  plaintiff's  land,  which  stable  is 
marked  'A'  on  the  map  hereafter  mentioned, 
and  was  discovered  on  the  east  side  of  de- 
fendant's main  track,  and  between  titat  and 
ttte  switch  tracks  of  the  defendant,  also  shown 
on  said  map,  at  a  place  on  said  map  marked 
<B.'  That  an  out-going  passenger  engine 
and  cars  of  the  defendant,  coming  along  at 
this  time,  12 :10  f.  h..  scared  the  horse,  which 
ran  along  the  side  of  the  main  track  to  a  place 
at  or  near  to  the  switch,  marked '  C,'  when,  at- 
tempting to  cross  over  the  main  track,  he  was 
struck  by  the  said  engine  of  ttie  defendant  and 
killed.  That  the  place  where  said  accident 
occurred  was  not  at  the  crossing  of  any  pul>- 
lic  road  or  highway,  but  was  in  X^ancaster 
county.  That  said  accident  occurred  with- 
out any  negligence  or  fault  on  the  part  of 
defendant)  unless  it  may  be  on  account  of 
tbe  want  of  fencing  the  railrt«d  track  at  tbe 
place  where  the  horse  entered  upon  tbe  de- 
fendant's right  of  way,  and  where  i^e  was 
struck  and  killed,  as  aforesaid.   Tbat  said 
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bone  entered  opon  defendant's  right  of  way 
and  tracks  at  some  point  north  of  the  bridge 
on  Salt  creek,  as  shown  on  tbe  map*  and  ei- 
ther within  the  corporate  limits  of  Lincoln 
or  west  of  First  street.  That  defendant's 
road,  where  said  horse  entered  upon  Uie  de- 
fendant's  right  of  way.  and  where  he  was 
kil]ed,hasbeenin  operation  since  the  year  1870, 
and  is  not  now,  and  never  has  been,  fenced 
on  either  side.  Tliat  the  corporate  limits  of  tbe 
dtyof  Linc<dn,  at  the  time  of  the  accident, 
extended  as  fkr  west  as  First  steeet,  asshown 
on  the  map,  and  also  Ineladed.  Mechanics' 
addition,  as  far  west  as  the  center  of  Salt 
oreek,  which  Mechanics'  addUion  was  Inclnd- 
«d  In  the  corporate  limits  of  the  city  of  Lin- 
coln at  the  time  of  the  accident,  and  had  tieen 
within  snch  corporate  limits  since  March  18, 
1887.  That  the  West  Side  addition,  lying 
immediately  east  of  the  defendant's  right  of 
way,  and  abutting  thereon,  as  shown  on  the 
map,  was  not  Included  within  the  corporate 
limits  of  the  city  of  Lincoln  at  the  time  of 
the  accident,  but  was  incorporated  with  the 
city  of  Lincoln  on  the  13th  day  of  February, 
18»8;  and  that  on  February  18,  1888.  High- 
land Bark  and  Elm  wood  additions,  as  shuwn 
on  the  map,  on  the  west  side  of  the  defend- 
ant's railroad  and  right  of  way,  and  west  of 
a  line  projecting  to  the  south  from  the  west 
side  of  Sherwin's  addition,  as  shown  on  the 
map,  through  the  land  of  M.  A.  H<^an,  and 
extending  as  far  south  as  the  south  side  of 
Thayer  street,  ae  shown  In  Elmwood  addl- 
Uon.  and  Including  that  portion  of  M.  A. 
Hogan's  land  west  of  said  line,  were  duly 
and  legally  incorpoTHted  with  the  city  of 
Lincoln.  -That  at  the  time  of  tbe  nccident, 
and  at  the  Immediate  place  where  the  acci- 
dent occurred,  the  defendant's  right  of  way 
and  M.  A.  Hogan's  land,  lying  on  the  west 
side  of  the  right  of  way,  were  not  Incorpo- 
rated within  the  city  limits  of  Lincoln.  That 
at  the  date  of  said  accident  none  of  the  addi- 
tions herein  named  were  Incorporated  into, 
or  incliidtfd  within,  the  corporate  limits  of 
any  town,  city,  or  village,  excepting  the  said 
Mechanics'  addition.  That  the  ground  Im- 
mediately east  of  the  defendant's  right  of 
way  and  the  place  of  the  accident,  and  abut- 
ting upon  said  right  of  way,  is,  and  was  at 
the  time  of  the  accident,  laid  oat  and  platted 
into  an  adtlitlon  to  Lincoln  known  as  'West 
Side  Addition,'  and  had  several  houses  there* 
on,  which  were  occupied  by  tenants  or  the 
owners.  The  same  was  also  true  of  Mechan< 
Ics'  addition  and  Field  &  Holmes'  suMivIs- 
lon.  That  the  land  on  the  opposite  side  of 
the  track  from  West  Side  addition,  being  fif- 
teen (15)  acres,  and  where  plaintiff  Uvfs,  Is 
^w.  and  was  at  the  date  of  the  killing  of 
said  horse,  owned  by  plaintiff,  and  has  nev- 
er been  platted,  and  remains  in  one  body,  and 
was,  at  tbe  date  of  the  killing  of  said  horse, 
outside  of  tbe  corporate  limits  of  any  town, 
city,  or  village;  and  there  were  no  roads  or 
streets  running  through  the  same,  and  no  one 
living  thereon,  except  this  plaintiff  and  her 
family.  Sidd  tract  of  land  is  marked  on  said 
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map.  *M.  A.  HogRu,  9,*  but  a  portion  of  said 
land  was  used  as  a  brick-yard,  and  for  the 
mapnfaetiire  and  sale  of  brick.  That  the 
freight  and  passenger  depots  of  tbe  defend- 
ant are  north-east  of  the  place  where  said 
horse  was  killed,  and  are  within  the  original 
corporate  limits  of  the  town  of  Lincoln;  the 
passenger  depot  being  about  5,200  feet,  and 
the  new  fteight  depot  6.000  feet,  from  the 
place  of  said  accident.  That,  although  the 
map  shows  various  streets  leading  up  to,  and 
E  street  crossing,  the  defendant's  tracks, 
there  is  no  means  of  getting  over  the  same 
from  Salt  creek  to  F  street  with  wagons  and 
horses,  except  at  said  F  street;  and  there  Is 
no  traveled  road  of  any  kind  leading  up  to  or 
over  said  tracis  between  said  points,  except 
at  said  F  street.  That  the  defendant  had  es- 
tablished, and  for  many  years  used,  the  vari- 
ous tracks  through  defendant's  grounds  and 
yard  limits,  a  portion  of  which  are  shown  on 
the  plat  hereto  attached;  said  railroad  yards 
being  used  for  depot  and  station  purposes, 
and  for  side  tracks  and  switching  cars  there- 
on. That  this  yard  limit  extended  as  far 
south  as  the  bridge  across  Salt  creek,  as  shown 
on  the  map.  That  tbe  railroad  track  of  de- 
fendant immediately  south-west  and  up  to 
Salt  creek,  to  the  bridge,  wm  properly  fenced; 
the  bridge  swvlng  as  a  cattle-guard,  to  which 
the  fence  on  either  side  of  the  defendant's 
railroad  was  properly  connected.  That  the 
right  of  way,  at  tbe  point  where  the  accident 
happened,  belonging  to  the  railroad  compa- 
ny, is  200  feet  wide.  That  it  would  be  in- 
convenient and  unsafe  to  the  employes  of  the 
road  if  a  cattle-guard  and  fence  were  nearer 
to  the  switch  north  of  Bait  creek  than  where 
the  bridge  itself  is  located;  and  that  the  yard 
limits  thus  established  and  used  by  defend- 
ant were  necessary  and  proper.  In  the  trans- 
action of  the  business  of  the  company  as  a 
common  carrier."  Tbe  court  found  the  is- 
sues In  favor  of  the  defendant  in  error,  and 
rendered  judgment  fortbe  value  of  the  horse. 

Section  1,  art.  1,  c.  72,  Comp.  St.,  provides: 
"That  every  railroad  corporation  whose  lines 
of  road,  or  any  part  thereof.  Is  open  for  use, 
shall  within  six  months  after  the  passage  of 
this  act,  and  every  railroad  company  formed 
or  to  be  formed,  but  whose  lines  are  not  now 
open  for  use,  shall,  within  six  months  after 
the  lines  of  such  railroad,  or  any  part  thei-e- 
of,  are  open,  erect  and  thereafter  maintain 
fences  on  iihe  sides  ot  their  said  railroad,  or 
the  part  thereof  so  open  tor  use,  suitably  and 
amply  sufficient  to  prevent  cattle,  horses, 
slieep,  and  h<^  from  getting  on  the  said 
railroad,  except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits  of 
towns,  cities,  and  villages,"  etc.  It  will  be 
observed  that  a  railroad  company  is  required 
to  fence  its  track  at  all  points,  except  "with- 
in the  limits  of  towns,  cities,  and  villages," 
and  at  tbe  crossitigs  of  public  roads.  With 
tbe  exceptions  nsimed,  It  Is  "to  erect  and 
maintain  fences  on  tbe  sides  of  tlieir  said 
railroads, "  etc.  Construing  these  provisions 
together,  it  Is  apparent  that  in  a  case  like 
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that  under  consideration,  where  '*the  ground 
immediately  east  of  the  defendant's  right  of 
way,  and  the  place  of  the  accident,  and  abut- 
ting upon  said  right  of  way,  is,  and  was  at 
the  time  of  the  accident,  laid  oat  and  platted 
into  an  addition  to  Lincoln,  known  as  *  West 
Side  Addition,'  and  had  several  houses 
thereon,  which  were  occupied  by  tenants  or 
the  owners,"  etc.,  is  within  the  exceptions 
of  the  statute.  In  such  case  the  limits  of 
the  city  extend  to  the  track  on  the  east,  and 
therefore  the  track  on  that  side  is  not  re* 
quired  to  be  fenced,  and  a  fence  upon  the 
west  side  would  not  have  the  effect  to  keep 
stock  off  the  track.  In  fact,  such  fence 
might  become  an  obstruction  that  would  re- 
sult in  injurv  to  stock,  as  in  Railroad  v. 
Franzen,  15  Neb.  865.  18  N.  W.  Hep.  511. 
To  be  effective,  the  road  must  be  fenced  on 
both  sides,  with  suitable  cattle-guards  at  the 
crossings  of  public  roads,  to  prevent  stock 
from  going  upon  those  parts  of  the  track 
which  are  fenced.  A  railway  company, 
therefore,  is  required  to  fence  its  track  In 
such  cases  only  where  it  Is  necessary  to  fence 
on  both  sides  thereof.  The  company  was  not 
liable,  therefore,  upon  the  ground  of  a  fail- 
ure to  fence  its  track.  This  decision  is  to  be 
confined  to  the  facts  of  this  case  as  agree  ! 
upon  by  the  parties;  and  the  question  as  to 
the  limits  of  the  municipal  corporation, 
wliere  land  is  merely  platted,  but  no  build- 
ings erected  thereon,  is  not  before  the  court. 

From  the  stipulation  of  facts,  It  appears 
that  neither  party  was  to  blame;  that  the 
horse  eBca|>ed  without  negligence  on  the  part 
of  its  owner,  and  was  killed  without  neg- 
ligence on  the  part  of  the  railroad  company. 
This  being  so,  no  fault  can  be  imputed  to 
either  party,  and  there  can  be  no  recovery. 
The  judgment  of  the  district  court  is  reversed, 
and  the  action  dismissed.  Judgment  accord- 
ingly.  The  other  judges  concur. 


FoimvBABOBB  et  al,  o.  Smith  et  aZ. 
(Supreme  Court  of  isramulta.  Nov.  fl,  1889.) 

Imtoxioatikg  Liqdobs— Civil  Duiaox  Aor— Ex- 
pert Tbstimo^. 

1.  The  title  of  tbe  "Act  to  regulate  the  license 
and  sale  of  malt,  spiritoaB,  and  vinous  liquors, " 
etc.,  approved  February  38, 1881,  Is  broad  enough 
to  cover  a  provision  therein  requiring  the  licensee 
and  his  bondsmen  to  pay  all  damages  which  todi- 
viduals  may  sustain  In  oonseqaeaoeof  Intudoating 
liquors  furnished  by  him  to  another. 

3.  In  an  action  by  a  widow  and  her  minorchU- 
dren  to  recover  fnna  certain  saloon-keepers  and 
their  bondsmen  for  loss  of  means  of  supportcaused 
by  the  death  of  tbe  husband  and  fatner  of  the 
plalDtiffs  by  Buioide,  which,  It  was  alleged,  was 
caused  by  continued  intoxication  from  liquor  fur- 
nished by  the  defendants  for  several  days  before 
his  death,  there  was  proof  tending  to  snow  that 
for  several  days  before  his  death  the  deceased  liad 
been  sober,  and  that  tbe  act  bad  been  deliberately 
done.  There  was  proof,  also,  tending  to  show  that 
for  a  considerable  period  prior  to  bis  death  he  had 
been  constantly  anderthe  fofluenoe  of  Intoxicating 
drinks  furnished  by  the  defendants.  PhysioiaDS 
were  thereupon  called,  wbo  testified  as  experts  to 
bypotbetical  questions  as  to  the  probable  effect  of 
tbe  continued  use  of  intoxicating  drinks  In  causing 
suicide.  Seld,  thai  such  teslimoDy,  under  the 
facts  proved,  was  admissible. 


(Neb. 

&  ObJeeUons  to  testhnonj  held  pri»eilj  sus- 
tained. 

4.  Hodlflcation  of  Instmetlona  askisd  hdd  oor- 

reot. 

Oyllabv*  by  the  Court) 

Error  ftom  dlstrlet  ooartp  Qage  oomitjr; 
Gdapuan,  Judge. 

Burke  tt  Proutt  for  plainttffis  in  enw.  A. 
Bardy  and  /.  Jf.  mekarcU,  tor  def endanto  in 
error. 

Maxwell,  J.  This  action  was  brought 
in  the  district  court  of  Gage  county,  by  the 
defendants  in  error  agtUnst  the  plaintiffs  in 
error,  to  recover  damages  for  loss  of  means 
of  support  caused  by  tlie  death  from  the  use 
of  intoxicating  liquors  of  John  E.  Smith,  ttie 
hnsband  of  Lydia  E.  Smith,  and  the  tether 
of  Leroy  Smith  and  Kellie  Smith,  minor  chil- 
dren of  sitid  Smith  and  wife.  On  tbe  trial  of 
tiie  cause,  a  verdict  for  the  sum  of  $2,000 
was  rendered ;  and,  a  motion  for  a  new  trial 
having  been  overruled,  Judgment  was  entered 
on  the  verdict.  There  are  14  assignments  of 
error,  but  4  of  which  are  referred  to  in  tbe 
brief  of  tbe  plaintiffs  in  error,  and  these  will 
be  considered  in  their  order. 

1.  It  is  claimed  that  the  court  erred  in  re- 
ceiving any  evidence  in  support  of  the  peti- 
tion, because  ttie  object  of  the  bill  or  act  Is  not 
clearly  expressed  in  the  title,  and  that  the  sub- 
ject-matter of  sections  15, 16,  and  1 7  are  not 
contained  or  referred  to  in  tbe  title  of  tbe 
bill.  In  Pleuler  v.  State,  11  Neb.  M7.  10  N. 
W.  Bep.  481,  the  question  of  the  authority  to 
license  was  considered  by  this  court,  and  tbe 
act  sustained;  and  that  decision  has  been  ad- 
hered to  ever  since.  The  title  of  tbe  act  ap- 
proved February  28,  lijSl.b  as  follows:  **An 
act  to  r^uiate  tbe  license  and  sale  of  malt, 
spirituous,  and  vinous  liquors,  and  to  repeal 
chapter  LUX.  of  the  Code  of  Criminal  Fro* 
ceilure  of  the  General  Statutes  of  1873,  wU- 
tied  '  License  and  sale  of  liquors,'  and  to  re- 
peal an  act  entitled  'An  act  to  amend  section 
575  of  chapter  58  of  the  Criminal  Code,'  ap- 
proved February  9, 1875,  and  to  repeal  an  act 
entitled  *An  act  to  regulate  the  issuance  of 
licenses  for  the  sale  of  malt,  vinous,  and  spir- 
itous  liquors  in  the  state  of  Nebraska,'  ap- 
proved February  25, 1875. "  The  tiUe  of  the 
act  in  question  is  "An  act  to  regulate  the 
license  and  sale  of  malt,  spiritous,  and  vinous 
liquoi'S,"  etc.  A  provision  in  the  body  of  the 
act  declaring  the  liability  for  damages  sus- 
tained by  any  person  from  the  use  of  intoxi- 
cating liquors  furnished  to  another  by  tbe 
licensee  is  cleaily  within  the  title  of  the  act. 
The  law  regards  tbe  traffic  as  an  evil,  and  it 
attempts  to  regulate  it,  and  reduce  tbe  evils 
to  the  minimum — First,  by  requiring  the  pe- 
titioners to  state  that  "the  applicant  for 
license  is  a  man  of  respectable  character  and 
standing;'*  second,  that  he  must  pay  for  each 
license  the  amount  required  by  tiie  licensing 
board,  which  shall  not  be  less  than  $500; 
third,  public  notice  must  be  given  of  the  ap- 
plication for  license,  at  least  two  weeks  be- 
fore tlie  granting  of  the  same,  and  a  time  set 
for  tbe  bearing,  and»  if  there  be  "any  objeo- 
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tion.  protest,  or  remonstrance  A]ed  in  tfae  of- 
fice where  the  application  is  made  against  the 
issuance  of  the  license,  a  day  shall  be  set  for 
the  hearing  of  the  case,"  and  if  it  shall  be 
made  to  appeal  that  any  former  license  has 
been  revoked  for  any  misdemeanor  against 
the  laws  of  the  state,  or  that  the  ap{>ljcant 
has  been  guilty  of  the  violation  of  any  of  the 
provisions  of  the  act  for  one  year  preceding, 
th^n  the  license  shall  be  refused.  Either 
party  may  appeal.  To  enforce  compliance 
with  the  law,  the  applicant  is  required  to 
give  bond  in  the  sum  of  95,000.  conditioned 
"that  he  will  not  violate  any  of  the  provis* 
Ions  of  this  act,  and  that  he  will  pay  all  dam- 
ages, 6uea,  and  penalties,  and  forfeitures 
which  may  be  adjudged  against  him  under 
the  provisions  of  this  act. "  The  licensee  is 
absolutely  prohibited  from  selling  to  an  Indi- 
an, insane  person,  idiot,  or  habitual  drunk- 
ard, and  also  to  "any  minor,  apprentice,  or 
servant  under  twenty-one  years  of  age. "  He 
is  required  to  "pay  all  damages  that  the  com- 
munity or  individuals  may  sustain  In  oonse- 
sequenceof  such  traffic."  et«.  There  are  other 
provisions  binding  upon  the  licensee,  which 
need  not  benoticed.  The  provision  fordam- 
ages  is  notice  to  every  licensee,  and  his  bonds- 
men, to  beware,  and  an  assnmption  upon 
their  part  of  the  obligation  imposed  by  stat- 
ute. The  sections  referred  to,  therefore,  are 
In  harmony  with  the  object  of  the  act.  not 
in  conflict  with  Um  oonstilution,  and  are 
valid. 

2.  The  second  objection  is  that  the  court 
erred  in  receiving  the  testimony  of  certain 
pbysiolaiis,  as  experts,  to  testify  as  to  the 
cause  of  death.  Ttiere  is  testimony  in  the 
record  tending  to  show  that  John  E.  Smith 
had  been  sober  for  several  days  before  his 
death,  and  there  Is  also  testimooy  tending  to 
show  that  for  several  days  prior  to  that  time 
he  bad  been  under  the  influence  of  intoxicat- 
ing liquors  furnished  by  the  defendants  be- 
low. The  Immediate  cause  of  his  deatli  ap- 
pears to  have  been  morphine,  administered 
bj  himself,  in  two  ghiases  ot  beer  in  the  sa- 
loons of  the  plaintiffs  in  error.  The  qaestifm 
arose,  therefore,  whether  the  case  was  one 
of  deliberate  suicide,  or  was  caused  by  the 
use  of  intoxicating  liqnofs.  One  <tf  the  ex- 
perts, Dr.  D.  A.  Waldon,  after  stating  that 
be  bad  been  a  practicing  physlolan  and  sar- 
geon  for  26  years,  was  aslced  the  following 
question:  "QuewUon.  Supposing  a  man  thir- 
ty years  of  age  had  been  drinking  hard  for 
two  weeks*  time,  and  had  been  irr^ular 
about  his  meals  and  bis  Ko'&fC  to  bed  during 
that  time.  What  would  be  his  natural  men- 
tal and  physical  condition?  Anrtotr.  I  should 
think  a  man's  mental  condition  would  be 
Ttty  much  impaired  by  a  debauch  of  that 
chaneter.  .  Doctor,  would  a  man  in  that 
eonditlon  be  mure  liaUe  to  conmit  suicide 
than  a  man  who  bad  for  the  past  two  weeks 
been  regular  in  his  habits,  and  had  not  been 
drinking  to  nroessf  A.  He  most  surely 
would.  Q.  Why.  doctor?  A.  From  the  fact 
of  the  weakened  and  debilitated  state  of  his 
mind.  It  Is  nsually  the  case  that  men,  when 


they  coDllnit  suicide,  do  it  after  a  debauch  of 
that  kind  and  character.  Cros»-Bxamina- 
tion.  Q.  Did  you  ever  know  in  your  expe. 
rlence,  or  do  you  know  of  any  person  com- 
mitting suicide  when  not  intoxicated,  or  un- 
der the  influence  of  liquor?  A.  I  dont  bo- 
lieve  lever  knew  a  person  to  commit  suicide 
unless  they  were  drinking  persons;  not  to 
come  under  my  observation.  Q.  Do  you  pre- 
tend to  say,  as  a  physician,  that  such  a  case 
has  never  been?  A.  No,  sir.  I  would  not 
say  that  Q.  And  that  a  person  would  not 
commit  suicide  at  any  time,  except  they  were 
under  the  influence  of  liquor?  A.  Welt,  sir, 
it  is  a  question  whether  they  would  or  not. 
I  don't  believe  they  would.-  Q.  Do  you  say 
to  the  jury  they  would  not?  A,  I  don't  be- 
lieve they  would."  The  testimony  of  the 
other  experts  is  substantially  to  the  same 
effect.  This  testimony,  in  our  view,  was 
properly  received,  for  the  purpose  of  showing 
the  possible  effect  of  the  long-continued  in- 
toxication of  Smith,  if  the  jury  should  believe 
the  testimony,  tending'  to  show  such  con- 
tinued intoxication,  in  causing  a  loathing  of 
life,  and  hence  suicide.  If  the  suicide  was 
deliberately  committed  by  Smith,  while  not 
under  the  influence  of  Intoxicating  drinks, 
the  defendants  t>elow  wonld  not  be  liable, 
while,  if  such  suicide  was  caused  by  tbe  use 
of  intoxicating  liquors  furnished  by  the  de- 
fendants below,  they  would  be.  There  was 
no  error,  therefore^  In  admitting  the  teatl* 
mony. 

S.  Objection  Is  made  to  tbe  refusal  of  the 
court  to  permit  certain  witnesses  to  testify 
that  on  the  afternoon  and  In  the  evening  of 
the  day  on  which  Smith  Ux^  poison  and 
killed  himself  each  separately  chai^^  him 
with  having  embedded  large  sums  of  mon- 
ey due  to  Fillmore  ft  Fofflnbarger,  In  whose 
employment  Smith  had  been  for  a  year  prior 
thereto.  It  is  claimed  that  each  testimony 
woald  have  shown  a  cause  for  the  saidde^ 
and  hence  was  admissible.  So  fiir  as  we 
can  see,  tbe  only  effect  of  tbe  testimony,  if 
admitted,  would  have  been  to  divert  tbe  at- 
tention a<  the  jury  from  the  main  question 
at  issue,  and  tbe  evldenoe  was  pn^rly  re- 
jected. 

4.  The  fourth  as^gnment  is  as  to  the  mod- 
IQcatlon  by  the  conrt  of  Instrncticms  Nos.  2 
and  8,  asked  on  behalf  of  Uie  defendants  be* 
low.  It  is  impossible,  in  this  connection,  to 
review  tbe  Instructions  at  length;  but  they 
seem  to  be  adapted  to  the  evidence,  and  the 
modification  tA  the  instructions  ecmiplalned 
of  seems  to  have  been  made  to  make  them 
conform  to  tbe  proof.  There  is  no  error  In 
the  record,  and  the  judgment  Is  afflrmed. 
The  other  Judges  concur. 


JOHHSQN  e.  OiUENT  InS.  CO. 
{Swprtme  Court  qf  ITtnnesota.   Aug.  IS,  USft.) 

Appeal  from  district  oourt,  BoA  county; 
Perkins.  Judge. 

lM9k  A  Bunnt  tor  appeUant.  P.  S. 
Brotoh  'or  respondents 
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BiOKmsoN,  J.  The  same  questions  aie 
presented  in  tbfa  case  as  lii  that  of  this  plain- 
tiff against  the  Ameriran  Fire  Insurance 
Company,  ante.  59.  The  deelsioR  juat  ai«d 
In  that  case  controls  this.   Order  reversed. 


KoBTHwamosN  Kat.  Bank  «.  Sbblet. 

{Supnme  Court  of  Minrutota.   Aug.  Ifl,  1889.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; HooEEK.  Judge. 

Keith,  ifokflj,  I'hompson  &  PairohUd,  for 
appellant.    Cross  <C  Carletoiit  for  respondent. 

DioxTNgoir,  J.  The  questions  presented 
for  decision  on  this  appeal  are  the  same  as 
those  involved  in  the  case  of  Tripp  v.  Bank, 
ante.  60,  the  decision  in  which  has  Just  been 
filed.  For  the  reason  set  fortb  in  ttiat  opin- 
ion, the  order  from  which  this  appeal  la  taken 
Is  affirmed. 


Statb  o.  Lajtds  in  Bedwood  Goumtt. 
{Supreme  Court  of  AfinnMOto.    Deo.  13, 1889.) 

Appeal  from  district  court,  Bedwood  coun- 
ty; Webber,  Judge. 

/.  M.  Gilman  and  Tavmey  A  Randall,  for 
Winona  &  St.  Peter  Land  Co.  Motet  S. 
Clapp,  Atty.  Gen.,  for  ttie  State. 

Per  Curiam.  This  case  Is  certified  up  to 
determine  whether  the  taxra  for  the  year 
1880  (not  assessed  until  1886)  were  barred  by 
the  statute  of  limitations  prior  to  the  tiling  of 
the  delinquent  list  in  January,  1888,  with 
the  clerk  of  the  district  court  In  two  similar 
cases  from  Brown  oounty,i  in  which  the  de- 
linquent lists  were  Qted  in  January.  1887, 
and  Januai^,  1888,  respectively,  we  held  that 
the  tax  for  1879  in  the  one  case,  and  that  for 
1880  in  the  other,  were  not  tuirred,  for  the 
reason  and  upon  the  ground  that  the  amend- 
ment of  sections  69,  70.  c  11,  Gen.  St.  1878. 
by  sections  15,  16,  c.  2.  Laws  1886,  had  the 
effect  to  extend  the  time  within  which  to 
commence  proceedings  to  enforce  these  taxes 
(which  would  otherwise  have  expired  in 
June)  until  the  following  January.  We  are 
not  disposed  to  reconsider  or  overrule  what 
was  decided  in  those  cases.  Such  being  the 
effect  of  the  amendment  of  1885,  it  follows, 
from  the  express  terms  of  the  act,  that  the 
auditor  liad  until  January  20th  to  die  the 
delinquent  list  With  the  clerk.  Judgment 
affirmed. 


Bbowh  et  (U,  0.  HiNa  et  al. 

{Supreme  Court  of  MicMgan.  Oct.  as,  1S68.) 

For  majority  (^nion,  see  ante.  770. 

Shierwood,  G.  J.,  (dissenting.)  I  think 
the  decree  in  this  ease  should  be  affirmed. 
The  title  to  the  pn^rtgr  in  qnestion  was 


1  state  T.  Webher.87  N.  W.  Bap.  M8;  State  v. 
LaiidCo.,«>N.  W.  Bep.lfi8. 


owned  by  complainants,  and  they  had  never 
been  divested  of  it.  They  took  the  only 
course  affording  them  an  adequate  remedy  for 
the  grievance  complained  of.  If  they  have  a 
remedy  at  law.  and  it  can  only  be  madeaviul- 
able  through  a  multiplicity  of  suits,  this  fact 
alone  is  sufficient  to  give  a  court  of  equity  ju- 
risdiction. It  is  neither  equitable  nor  just  to 
compel  these  comi^ainants  to  surrender  their 
property  to  the  control  of  defendants,  who 
have  neither  Utle  nor  right  to  the  possession 
thereof,  and  compel  compMnantt  to  resort  to 
an  action  cf  replevin  to  recover  It  again,  and 
subject  them  to  the  risk  and  haaud  of  its 
loss  or  destruction,  or  Ot  its  being  carried 
away  into  a  foreign  jnrlsdiction  before  the 
writ  can  be  made  available  tm  its  lecovery. 
The  jurisdiction  of  equity  is  preventive  as 
well  as  remedial,  and  neither  shonld  bs  with- 
held, where  necessary  to  protect  the  rights  oC 
parties,  and  no  other  is  adequate.  The  dfr 
ores  an  the  circuit  staoold  be  lArmed. 


Ghbnet  e.  GmcAeo,  M.  &  N  B.  Co. 

(9uprane  Oamt  of  WUoonMtn.  Deo.  1^  USOi) 

Appeal  from  circuit  court,  Dane  county. 

Action  by  Sarah  A.  Cheney  against  the 
Chicago,  Madison  ft  Northern  Bailroad  Com- 
pany. Defendant's  motion  to  make  the  com- 
plaint more  definite  and  certain  was  denied, 
and  it  appeals. 

atewna  A  Morrit,  for  appellant.  Smith 
A  Suell,  {B.  M.  Za  Follette,  of  counsel,]  for 
respondent. 

Fi£B  CimiAM.  This  is  a  motion  to  make 
the  complaint  more  definite  and  certain.  The 
motion  was  denied  by  the  circuit  court,  and 
the  defendant  has  appealed  from  stdd  order. 
This  suit  is  brouglit  by  Uie  plaintiff  to  re- 
cover damages  for  a  very  severe  personal  in- 
jury, caused  by  the  failure  of  the  defendant  to 
restore  one  of  the  streets  of  the  city  of  Madi- 
son, which  it  had  naed,  to  Its  former  condi- 
tion of  safety,  and  leaving  It  in  a  very  dan- 
gerous condition  where  tfae  plaintiff  was  driv- 
ing, and  by  the  failure  of  the  defendant  to 
make  proper  signal  ot  the  approach  of  a  train, 
and  by  running  at  too  great  a  rate  of  speed, 
etc.  The  complaint,  for  such  a  case,  is  a 
very  long  one,  and  all  the  main  facts  are  set 
out  at  great  length,  and  with  great  particu- 
larity. It  Is  too  long  to  be  copied,  or  even 
abstracted,  and  it  would  be  useless  to  con- 
sider specifically  the  numerous  respects  in 
which  U  Is  claimed  the  complaint  is  Indefinite 
and  uncertain.  It  seems  to  us  that  it  Is  not 
liable  to  such  a  motion.  Most  of  the  facts 
stated  are  more  within  the  knowledge  of  the 
defendant  than  of  the  plaintiff.  Any  more 
definiteness  or  certainty  does  not  seem  to  be 
necessary  In  order  to  apprise  the  defendant  (tf 
any  material  facts  not  clearly  set  out,  or  to 
aid  the  defendant  in  making  defense.  The 
specifications  are  very  technlcaL  The  order 
<tf  Uie  drcnlt  court  is  affirmed. 


Bkd  or  VoLUU  4B. 
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AHDTTOnON. 

Of  otalM— InatruotlonB. 

Uoder  How.  8t  Htch.  %  9009,  prorUtDg  pun- 
ishment for  fordblT  or  secretly  cooflning  another 
B^toftt  hi»  will,  or  kidnapping  or  cariyin^  another 
ont  ot  the  state  affainst  hiB  will,  on  a  trial  of  the 
parents  *aH  grandiather  of  a  child  for  talcing  her 
away  from  her  foster-parents,  It  is  error  to  charge, 
inter  alia,  that  defenasDts  bad  no  right  to  seek  to 
estnuige  the  child  from  her  foster-parents,  and 
that  if  th^  induoed  her  to  ootisent  to  go  away  hy 
alturementa  or  promises  as  to  the  kind  of  olothea 
or  home  she  would  hare,  intending  to  destroy  her 
love  for  her  f oster-pareota,  or  if  they  did  anything 
of  that  kind,  then  they  would  be  gailty;  there  be- 
ing no  evidenoa  whatever  of  any  anoh  promisee,  or 
of  any  fraud,  or  dnresa,  or  flatteiy,  or  anything  to 
warrant  such  a  leferenoe  in  the  eharKe.— feonw  r. 
Congdon,  (Hioh.)  4B  N.  W.  SeOw 

ABOBIXXOir. 

Evidenoe. 

Under  Acta  9Ut  Gen.  Assem.  Iowa,  o.  177. 
1 1,  providing  for  the  punishment  of  persons  giving 
away,  or  having  in  posaesslcm  with  Intent  to  give 
sway,  instruments  designed  or  Intended  for  pro- 
curing an  abortion,  evidence  showing  that  toe  de- 
fendant gave  to  a  pregnant  woman,  with  Intent 
that  she  should  nse  It  for  producing  an  abortion, 
an  English  catheter.  Is  InsuOtdent  to  anstain  an  in- 
dictment, where  It  appears  tbat  each  InaUramenL 
though  Qtbau  used  for  tbat  parpoee^  waa  designed 
and  manufactured  for  a  different  purpoae.— State 
V.  Porsytba,  (Iowa,)  48  N.  W.  6i8. 

AbstraotB* 

Of  feeord  on  appeal,  see  Appeal, 

Accident  Insoranoe. 

Bee  ZTUuraiux,  M-W. 

Aocommodation  Paper. 

Bee  Negotiable  InntntmmUt  S. 

ACXX>BI>  A3XD  SATIBFAOTION. 

See,  also,  Compramlfe;  Pot/menC;  AeleoM  and 
Dlsdiorge. 

Bxeotitory  aooord. 

1.  An  accord  executory  is  no  defense  to  an  ac- 
tion.—Hoxsle  T.  Empire  Lumber  Co.,  (Minn.)  48 
21.  W.  476. 

Aeoeptanoe  of  oheok. 

i.  Defendants,  by  a  contract  dated  January 

35, employed  plaintiff,  agreeing  to  pay  him  a 
certain  salary  "for  the  year  18t>)j.''  They  dls- 
charsed  htm  on  June  12th,  and  gave  him  a  check 
for  the  amount  due  from  January  *26th  to  that  date, 
which  plaintiff  accepted  without  objection.  Plain- 
tiff testified  that  his  employment  began  on  Jana- 


V.48N.W.— 73 


ary  8d,  and  that  by  reason  of  defendants*  braaoh 
of  oontract  be  was  out  of  employment  nntU  July 
90th.   Held,  that  It  was  not  a  matter  of  law  tbat 

flainUff's  acceptance  of  such  check  would  bar  bis 
artber  recovery,  but  the  whole  case  was  for  the 
Jury.— HorUock  T.  WlUlams,  (lfleh.)48  N.  W.  fiW. 

Acooimliiig. 
SeefguttV,17;  gxrculore and AJnUwIrtrgteri, 

Accretion. 

Title  to,  see  Riparian  Rlg/Us,  1. 

Acknowledgment. 

ot  power  of  attorney,  aee  Fowert. 

AOnON. 

By  and  against  flrma,  see  JMitnerthlp,  5-8. 

•  personal  representatives,  see  Executort 

and  AdminiMtraton,  O-IL 
trustee,  see  Tnutt,  9. 
Blectlon  between  remedies,  see  AMianment  for 

Benefit  of  Creditors,  14. 
On  bonds,  see  Bonds,  2,  8. 

Judgments,  see  Judommt,  98. 
notes,  see  Neootiabie  /nttruni«ntff,  1(1-90. 
FartIcularforms,see.<l»«ump«lt;  CredUorti' Bill; 
Ejectment;  Forcible  Entry  and  Ikiatner;  Par^ 
titUm;  Qui^ng  TtUe;  B^evin;  Specific  Per- 
fnrmanoe:  Tretpatt;  Trover  and  Conversion. 
Who  magr  maintain,  sea  Bigihwaiie,  lt\  Parilee. 

XLeotion. 

1.  When  a  person  has  made  sworn  proofs  of 
loss,  and  brought  an  action  at  law  upon  an  insur- 
ance policy,  and  a  demurrer  to  the  complaint  has 
been  austaloed  on  the  ground  that  the  policy  did 
not  insure  his  Interest,  be  Is  not  thereby  estopped 
from  amending  his  complaint,  and  chaoging  nis 
action  to  an  eouitable  oniB,  to  reform  the  polmy.— 
Esch  V.  Home  Ins.  Co.,  (Imn,)  48  N.  W.  m 

Form  of  aoUon. 

8.  In  sn  action  for  the  oonverslm  of  personal- 
ty on  which  plaintiff  claimed  to  have  a  lien,  defend* 
ant  gave  a  full  history  of  all  the  transactions  b»- 
tween  the  parties,  and  tendered  an  issue  upon  every 
faet  that  would  have  been  material  In  an  action 
for  an  acoonnUng,  or  for  money  bad  and  received. 
Bvldenoe  was  received  upon  every  fact  essential 
to  a  final  adjustment  of  the  rights  ot  the  parties 
in  the  proceeds  of  the  property  alleged  to  have 
been  converted.  Beld,  that  defendant  must  be 
deemed  to  have  oonsented  that  the  aMlon  be  con- 
verted Into  one  for  an  accounting.— ^Arabuehl  v* 
Matthews,  (Minn.)  48  N.  W.  477. 

CoDBoUdation. 

8.  Code  Iowa,  $  9614,  providing  that  an  error 
of  the  plaintiff  as  to  the  kind  of  proceedings  adopt- 
ed shall  not  cause  the  abatement  or  dismissal  of  tne 
action,  but  merely  a  change  Into  the  prcqwr  pro- 
ceeding, and  a  transfer  of  the  action  to  the  proper 
docket,  has  no  application  to  doable  aotlona  ae^ng 
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the  Bame  relief;  and  where  ao  action  to  recover 
interest  on  the  amount  awarded  in  conderanaUon 
proceedings  is  brought,  pending  an  upptaX  in  the 
condemnation  proceedings,  a  motion  to  consolidate 
such  actions  is  rightly  refused.— Jamison  t.  Bur^ 
lington  &  W.  R.  Co.,  (Iowa,)  43  N.  W.  62g. 

Adjoining*  Ziand-Owners. 

BnwTations,  see  Damagett  IB,  1(L 
Administration. 

Bee  Executors  and  ^dminlstraton. 

ADMIBAIiTT. 

Bee,  also,  Shippinfh 
JnrisdiotioQ. 

Whers  a  boom  Is  attached  at  boUi  ends  to 

the  realty,  and  is  an  indispensable  sppartenaooe  to 
a  saw-mOI,  and  passes  with  a  grant  of  such  mill, 
the  piles  by  which  it  is  secured,  and  which  con- 
stitute a  part  of  the  boom,  are  real  estate;  and 
where,  in  an  action  against  a  ressel  for  breaking 
snob  boom,  the  evidence  ia  coDolualve  that  It  was 
broken  by  reason  of  the  piles  being  wrenched 
from  their  position,  it  is  a  case  within  the  jurU- 
dioUon  of  the  state  oourts.— John  ^ry  Lumber  Co. 
T.  The  a  H.  Qreen,  (Mioh.)  48  N.  W.  57ft. 

Adoption. 

.Laws  regulating,  see  Constitutional  Law,  4 

ABVSBSE  POSSESSION. 

InstruotioDB,  see  Boundaries. 
Under  tu-deed,  see  Taxation,  B. 
What  constitutes,  see  Ejectment,  L 

Wbat  ooDBtitates. 

1.  Possession  of  a  strip  of  land  belonging  to  an 
adjoining  owner,  tinder  a  belief  that  It  is  the 
possessor's  own,  and  without  any  intention  of  ap- 
propriating land  belonging  to  such  adjoining  own- 
er. Is  not  adverse,  so  as  to  pass  title  by  llmlta- 
tidn.— Wacha  v.  Brown,  (Iowa,)  43  N.  W.  m 

2.  Where  title  is  claimed  bv  adverse  posses- 
sion, if  the  possession  is  by  actual  oconpatton  of  the 
possessor  under  claim  of  title,  it  Is  vwhle,  open, 
notorious,  distinct,  and  will  be  presumed  to  be  hos- 
tile^—Green  V.  Anglemire,  (Mlch.>  48  N.  W.  778. 

8.  A  void  tax-deed  was  executed  in  1871,  and 
tlM  land  was  unoooupied  till  1878,  when  defendant 
took  possession  under  the  tax-deed.  An  action  to 
quiet  title  was  brought  in  1885.  Held,  that  plain- 
ttff's  right  of  action  was  not  barred  hy  10  years' 
sidverse  possession,  as  the  possession  was  presump- 
tlTOly  in  the  holder  of  the  iMal  tlUe  prior  to  1878. 
—Burke  v.  Cutler,  aowa.)  45  N.  W.  904. 

Pablio  lands. 

4.  Pl£^ntiff  entered  public  lands  under  a  mili- 
tary land-warrant  in  1857.  By  mistake  a  patent 
was  issued  to  him  to  another  tract,  which  was  can- 
celed. Id  1864  plaintiff  oht^ned  a  patent  under 
the  original  entry.  Held,  that  the  patent  did  not 
relate  back  to  the  original  entry,  and  the  statute 
of  limitations  did  not  begin  to  run  la  favor  of  one 
in  adverse  possession  of  the  land  nntU  the  patent 
issued  in  U8i.-Gbnrobm  T.  SomrdB,  (Iowa,)  43 

N.  w.an. 

Afadavit. 

Tor  oonf  esrion  of  judgment,  see  Jvdgment,  1. 
'To  set  aside  default,  see  JudgmenU  IS* 

Agency. 

See  Prinotpal  and  Agent, 

AUENS. 

Natorallsatioxi. 

Under  Rev.  Bt  U.  B.  I  216fi,  relaUng  to  nat- 
uralization, which  provides  that  an  alien's  declara- 


non  of  intention  to  become  a  citizen  may  be  made 
before  the  clerk  of  the  courts  therein  named  aa  well 
as  before  tbe  court,  it  Is  not  necessary  that  soch 
declaration  should  he  made  In  the  omce  of  the 
clerk,— Andres  v.  Judge  of  Circuit  Court,  (U leh.) 
48  If.  W.  857.  ■»  I  / 

Alimony. 

Bee  Divorce, 

ALTEBATION  OF  INSTRTX- 
UENTS. 

HaterlaUty. 

1.  A  material  alteration  of  a  note  by  one  joint 
maker  after  the  other  has  signed  It,  If  made  with- 
out the  consent  of  the  latter,  will  make  tbe  Inatrn- 
ment  void  as  to  him.— Flanlgan  t.  nMlns.  fMlun.) 
43  N.  W.  1118.*  I— 

2.  Theinsertion  of  the  following  memorandum, 
over  signatures  of  the  makers  ca  a  promissory 
note,  **PriTilege  of  extension  for  thirty  darn 
given, "  Is  a  material  alteration  of  the  nota.— Vlanl- 
gan  T.  Phelps,  (Minn.)  48  N.  W.  111S.» 

Amendment. 

Of  pleadings,  see  UbA  and  Standard  8;  PImA- 
ing,  12-ldb 
statutes,  see  Statvtea,  ^  & 


See  Pleading.  & 


Answer. 


APPKAIfc 

X.  Appbuatb  JoxisDionoK 

n.  Requisitbs. 
in.  Praotios. 
IV.  Bevibw. 

V.  Dsoisioir. 

VL  LUBILITIBS  OK  AmUfBomB, 

From  Inferior  court,  review,  see  ConUmumce,  9. 

refusal  to  open  default,  see  Judameiit,  28. 
Harmless  error,  see  ContTacts,  9\  Criminal  Law, 
SI. 

In  criminal  cases,  see  Criminal  Law,  23. 
ObjecUOQS  not  raised  below,  see  Heceloera.  8L 
Review,  see  Sabeaa  Corpus,  S. 
Vexatious,  see  Costs,  4. 
When  lies,  see  Corpor^iMons.  18. 

L  APPBLU.TB  JcBIBDIonOH. 

WIlo  may  maintain. 

1.  When  a  decree  in  defendants'  fiiror  Is  on 
condition  that  they  pay  certain  money  Into  oourt 
for  plaintiff  within  a  certain  time,  payment  with- 
in the  required  time  Is  a  performance  of  the  judg- 
ment, and  an  appeal  hy  the  defendants  will  not 
lie.— Hlntrager  v.  Mahonoy.  (Iowa.)  43  N.  TV  B!» 

9.  Under  McClain's  Code  Iowa,  1888,  S  3885, 
providing  that  plaintiff,  "if  sucoesafnl, "  shall  be 
entitied  to  an  attorney's  fee,  the  allowance  of  an 
attorney's  fee  is  toplalntlfl  Indlvlduil^,  and  tbe 
acceptance  thereof  6y  Ms  attorney  Is  a  iralver  of 
his  right  of  appeal.— Boot  v.  Heil,  (Inws,)  48  N.  W. 
378. 

Appealable  judgments  and  orders. 

8.  In  Michigan,  no  appeal  lies  from  an  order 
overruling  a  special  demurrer  to  a  bill  in  chancery. 
-Babcock  v.  McJury,  (Mich.j  48  N.  W  448. 

4.  Where  property  is  sold,  payment  to  be  made 
in  notes  of  the  purchaser,  but  the  title  to  remain 
in  tbe  seller  until  the  notes  are  pidd,  and,  after  a 
sale  of  the  property,  without  delivery,  bv  the  pur^ 
chaser  to  anotner,  injunction  is  granted  restrain- 
ing both  purchasers  from  disposing  of  the  same, 
an  order  refusing  to  dissolve  tiM  tojunotion,  and 
appointing  a  receiver  totakepossession  of  the  prop- 
erty, is  an  appe^able  order. — Brown  t.  Blag, 
(Mich.)  43  N.W  770. 

6.  Under  Code  Civil  Proo.  Neb.  $  581,  defining  a 
final  order  for  the  purposes  of  an  appeal  as  one  af- 
feotlng  a  sobstanttBl  right  in  an  sowm,  when  sndi 
Older,  in  effect^  determines  tbe  eetloii,  and  pie- 
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Tents  a  Jadgment,  an  order  refoslug  to  dIsniiBB  m 
caaae  upon  tbe  motion  of  defendant  Is  not  a  final 
order.— OrlmesT.  Cbamberlafn,  (Neb.)  43  V.  W. 

fl.  Bar.  Bt.  Wis.  S  providing  that  avolnn- 
itay  appearance  Is  eqaivalent  to  personal  service, 
tbe  lights  of  a  defendant  upon  wbom  service  of 
sammons  Is  not  made,  bnt  wbo  so  TOlantarlly  ap- 
pears, are  snbstAntlal,  and  an  order  denTing  blm 
a  copy  of  tbe  (unnplalnt,  and  treating  him  as  In  de- 
fanlt,  is  appealable,  under  Rev.  St.  Wis.  {  8009, 
sabseo.  4,  providing  that  an  order  which  "InTirtres 
tbe  merits  of  an  action,  or  some  part  thereof,  **  Is 

raalabla— Nichols  t.  Crittenden,  (Wis.)  48  N. 
106. 

7.  Where  two  oonnts  of  a  complaint  are  snb- 
stantlally  alike,  so  that  striking  out  one  of  the 
oonnts  uroQld  not  limit  or  ohange  the  proofs  on  tbe 
trial,  and  the  retention  of  both  connts  does  not 
tend  to  mislead  defendant,  an  order  refusing  to 
require  an  eleoUon  between  the  coante  is  not  ap- 
pealable under  Rer.  St.  Wis.  |  SOOQ,  providing  that 
an  order  is  appealaUo  when  it  involves  the  mwits 
of  ^e  aoUon,  or  sooie  part  thereof.— Shenners  v. 
West  Bide  SL  Rt.  Ca.  fWls.)  48  M.  W.  108. 

Jnrisdtotional  amonnt  —  Oertlfioftte  of 
trial  judge. 

8.  UoderCodeIowal8e0,|8178,  providing  that 
**no  appeal  shall  be  taken  in  anycauselnwhlobtbe 
amount  ia  oontroversy  •  •  •  does  not  exoeed 
one  bondted  dcdlars,  unless  the  trial  judge  shall 
oertlfy  that  snob  csoselnvolveo  the  deiannlnatlon 
of  a  question  of  law  upon  which  It  Is  desirable  to 
have  the  opinion  of  the  supreme  court, "  when  one 
party  has  before  trial  tendered  to  the  other  tbe 
amount  In  oontroversy,  less  877.50,  an  appeal  can- 
not be  talcenwithonta  oertiflcate  by  the  trial  Judge. 
— Hassett  v.  Germania  Bldg.  Ass'n,  (Iowa.) 

W.  275. 

9.  Under  Code  Iowa,  1 8178,  requiring  a  certlfl- 
oate  of  the  trial  Judge,  in  order  to  give  tbe  supreme 
court  Jurisdiction  in  an  appeal  where  the  amount 
in  controversy,  as  shown  by  the  pleadings,  does 
not  exceed  $100,  tbe  fact  th£i  it  is  apparent  from 
appellant's  abstract,  In  an  appeal  from  a  refosal  to 
tax  attorney's  fees,  that  he  would  not  be  entitled 
to  a  fee  exoeeding-  8100  in  amoant,  does  not  neces- 
sitate such  certlQcste,  as  it  Is  only  required  when 
It  afflrmatlvely  appeara  from  tbe  pleadings  that 
the  amount  involved  is  less  than  $100:— Fiu>l»  v. 
Oeiaheker,  (Iowa,)  43  N.  W.  279. 

10.  Under  Code  Iowa,  $  8173,  regulating  appeals 
from  the  district  court,  and  providing  that  no  ap- 
peal flhsll  be  taken  in  any  cause  when  the  amount 
In  controversv  does  not  exceed  tlOO,  unless  the 
trial  judge  shall  certify  that  tbe  cause  involres  a 
question  of  law  on  which  It  Is  desirable  to  have  the 
opinion  of  the  supreme  court,  such  certificate  must 
be  made  at  tbe  time  of  the  trial,  and  then  made  a 
part  of  the  record.— Brown  t.  Urandy  Coantar, 
(Iowa,)  48  N.  W.  680. 

Appeals  from  Inforlor  oonrts. 

11.  An  order  by  a  justice  of  the  peace.  In  gar 
nishee  proceedings,  directing  the  garnishees  to  pay 
money  into  court,  is  not  a  final  judjrmeot  from 
which  an  appeal  maybe  taken,  under  Itov.  St.  Wis. 
I  8753,  providing  that "  any  party  to  a  final  judg- 
ment rendered  by  a  justice  of  the  peace  •  •  ^ 
ma^a^al  therefrom.  '^Williams  V.  Biid,  (Wis.) 

13.  Laws  Wis.  1833,  o.  24,  providing  that  In  gar- 
nishee proceedings  "an  appual  may  be  taken  from 
any  order  of  the  justice  directing  the  delivery  of 
the  property  in  thegarnlsheo's  possession  as  if  from 
a  judgment, "  does  not  authorize  an  appeal  from  an 
order  direutiog  tbe  garnlsbees  to  pay  money  into 
court.- Williams  r.  Srlel.  (Wis.)  43  N.  W.  m 

IL  RxqunitBS. 

Kotice. 

13.  Where  notice  of  appeal  specifies  that  It  is 
taken  "from  the  judgment,"  de»cribiiig  it,  "and 
from  that  part  thert-uf  which  adjudfCfft  that  said 
plaintiff  recover  lutereHt  on  said  juilKmeul  from 
the  time  of  rendition  thereof  at  the  rate  of  10 


cent,  per  annum, "  it  snflJcIently  appears  that  the 
appeal  is  taken  from  the  whole  judgment. — German 
MuL  Farmers*  Fire  Ins.  Co.  v.  J>edcer,  (Wis.)  48 
N.  W.  BOOb 

Bond. 

14.  On  appeal  from  a  judgment  in  replevin 
rendered  against  the  defendant  and  the  sureties 
on  the  delivery  bond,  the  faot  that  the  sureties  on 
the  appeal  and  the  delivery  bond  are  the  same 
does  not  render  tbe  former  bond  Insufflolent.— Lee 
T.  Lord.  (Wis.)  48  H.  W.  799. 

15.  A  bond  for  stay  of  ezeoutlon  given  by  de- 
fendant in  replevin,  on  appeal  from  the  judgment 
rendered  against  him  and  the  sureties  on  the  de- 
livery bond,  is  Insufficient,  where  tbe  sureties  on 
boUi  bonds  ar«  the  same.— Las  t.  Lord,  (WlaO  48 

m.  Praotjob. 

Assigniiienta  of  error. 

16.  An  assignment  that "  the  coort  erred  In  over- 
ruling defendants'  motion  for  new  trial"  la  not 
sulHuTent  to  raise  tbe  question  of  the  suffldenoy  of 
the  evidence  to  sustain  the  verdlo^  where  tbe  mo- 
tion for  new  trial  is  made  on  several  grounds,  only 
one  of  Which  raises  that  aneBtton.-^ats  t.  Bart 
bach,  aowa,)  48  N.  W.  873. 

17  Whore  a  motion  for  a  new  trial  was  made  on 
two  or  more  different  grounds,  an  assignment  of 
error,  "that  tbe  court  erred  In  denying  the  motfoa 
for  a  new  trial, "is  iusufltoient.— Btwrens t. Gitj 
of  Mlnnespolis,  (Ulnn.)  48  N.  W.  84S. 

18.  On  appeal,  where  It  appears  that  the  motion 
J®?^.  °o«  *led  within  the  Ume  pre- 
ached by  statute,  the  supreme  court  may,  how- 
ever, consider  ot'acr  assignments  of  error,  not 
bwed  on  such  motion,  under  Code  Iowa  1873,  |810e, 
relating  to  proceedings  on  appeal.— Kaufman-  v. 
Farley  Manuf"  Co.,  (Iowa,)  48  N.  W.  613. 

19.  An  assignment  of  error,  "that  the*  court 
erred  in  sustaining  the  motion  made  by  plaintiff  at 
the  close  of  defendant's  testimony,  and  directing 
a  verdict  for  plaintiff, "  Is  sufflcienUy  speclflc  with- 
out stating  what  the  motion  was.— Eaofmaa  T. 
Farley  Manorg  Co.  (Iowa.)  48  N  W  613. 

30.  An  assignment  as  error  that  "the  court,  on 
Its  own  motion,  directed  the  verdict  against  the 
defendant,  *  is  not  snstolnod  by  a  record  which 
merely  recites  that,  "at  tbe  close  of  the  evidence, 
the  court,  on  tte  own  motion,  instructed  the  jury  to 
return  a  verdict  in  each  case  in  form  as  directed,  ** 
as  that  statement  refers  only  to  the  form  of  the 
verdict.— Btate  v.  Harbach,  (Iowa,)  48  N.  W.  878. 

Record — Abstract. 

31.  It  is  not  necessary  to  Include  In  a  aettled 
case  copies  of  the  exhibits  introduced  in  evidenoa, 
when  it  clearly  appears  thi^  such  exhibits  were 
not  material  for  a  proper  determination  of  the  con- 
trover^.— In  re  Lyons,  (Ulnn.)  48  If.  W.  fidS. 

23.  Plaintiff  filed  an  amended  abstract,  correct 
Ing  InaccQraries  and  omissions  In  the  abstract  of 
defendant,  and  alleging  that  the  original  and 
amended  abstnuAs,  taken  together,  did  not  contain 
all  the  evidence  at  the  trial,  and  that  It  was  notall 

fireserved.  Held  that,  these  allegations  not  hav- 
□g  been  denied  by  defendant,  the  amended  ab> 
Btract  must  be  taken  as  true,  and,  all  tbe  evidenoe 
not  being  before  the  oourt,  the  case  could  not  be 
tried  on  appeaL— Pitts  v.  Lewis,  (Iowa,)  43  N.  W. 

33.  An  additional  abstract  and  argument  on  ap> 
peal  will  not  be  struck  from  the  files  on  the  ground 
that  Itwaa  not  served  within  tbe  time  prescribed 
in  Rules  Fr.  Sap.  Ct.  Iowa.  H  10,  30,  when  it  ap- 
pears that  tbe  final  submission  was  not  delayed 
thereby.  Following  Thomas  v.  McDonald,  41  N. 
W.  .191— DoolitUe  V.  DooUtUe,  (Iowa,)  43  N.  W.  616. 

34.  When  appellee  alleges  that  ths  abstract 
does  not  contain  all  the  evidence,  and  api;>ellant 
does  not  show  what  part  is  missing,  the  juagment 
of  the  lower  court  must  he  affirmed  If  toe  points 
raised  by  appellant  can  he  considered  only  m  ref- 

I  erence  to  the  cvid.'nce.— Shattuck  v.  Burlington 
I  Ins.  Co.,  (lowa,^  43  N.  W  338. 

25.  Tbe  certiQcateofthe  judge tothetesUmony 
docs  not  prove  the  contents  of  the  al»tract  whn 
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copied  Into  it,  but  the  abstractor  muit  prove  that 
it  oontains  all  the  evideDce.— Shattock  T.  Barllag- 
ton  Ins.  Co..  (Iowa,)  48  N.  W.  m 

26.  Thougb  an  indorsement  on  appellant's  ai>- 
ftract,  "Agreed  Abstract  of  Record,^  will  cause  it 
to  be  accepted  as  such  iu  the  abseoceof  any  denial, 
yet  if  appellee  denies  the  agreement  it  must  be 

SroTod.— Shattuck  T.  Burlington  Ins.  Ca,  (Iowa.) 

27.  An  abstract  on  appeal,  in  a  suit  to  set  aside  a 

conveyance  as  fraudulent,  which  has  no  statement 
that  it  contains  all  the  evidence,  and  is  not  certi- 
fied to  by  the  Judge  a  quo,  does  not  authorize  a 
trial  anew,  under  Rev.  Code  Iowa,  i  2743,  provid- 
ing that  in  equitable  actions  wherein  issue  of  fact 
has  been  joined  all  the  evidence  on  the  trial  shaU 
be  reduced  to  writing,  certified  by  the  judge,  and 
made  a  nart  of  the  record,  though  the  bill  oi  9xcep- 
tions  signed  by  him  recites  the  evidence  intro- 
duced, and  states  thattbe''foregoing  is  all  the  evi- 
dence offered  in  the  case."— FoUcCoun^  v.  Nel- 
son, (Iowa,)  48  N.  W.  80. 

38.  On  appeal,  in  proceedings  against  an  insolv- 
ent corporation,  from  an  order  denying  a  motion 
to  vacate  an  order  coDflrming  a  sale,  the  order  of 
confirmation  and  motion  being  made  npon  all  the 
records,  flies,  and  papers  in  the  case,  the  return 
must  show  either  certificate  of  the  judge  that 
it  oontains  all  that  was  offered  or  considered  on 
the  motion,  or  by  certificate  of  the  olerk  that  it 
contains  ui  the  records  and  flies  in  the  action. 
— Hospes  V,  Northwestern  MannTg  A  Car  Co., 
(Ulnn.)  48  K.  W.  IW. 

Beoord — Identifloatlon  of  evldenoe. 

98.  Where  the  records  of  certain  deeds  are  tn- 
troduoed  in  evidence,  it  is  a  sufficient  identiflM- 
tion  of  sncb  records  if  they  are  refenred  to  in  fKe 
report  of  the  evidence  by  the  title  of  the  record 
and  page  thereof,  and  It  is  not  necessary  that  a 
copy  of  the  record  be  set  out  in  the  reoort.— Glea- 
son  V.  Chicago,  M.  &  St.  P.  R.  Co.,  (Iowa,)  48  N. 
W.  517. 

80.  The  short-hand  notes  of  the  evidence  were 
oertitled  and  fil^d  by  the  reporter,  and  afterwards 
a  transcript  of  the  notes  was  also  certified  and  filed 
by  him,  and  the  offers  of  dooumentaiT  evidence 
were  noted  bytbe  reporter,  and  identified  by  htm 
at  the  trial.  The  bill  of  exceptions  recited  that  the 
evidence  taken  by  the  ofHcial  reporters,  and  the 
exhibits,  documentary  evidence,  and  depositions 
therein  referred  to,  were  all  the  evidence  intro- 
dneed  on  trial;  that  the  report  of  evidence  "cor- 
rectly shows  what  evidence  has  been  Introduced 
*  *  *  prior  to  the  submission  of  said  cause  to 
the  oourt,  *  *  *  and  also  what  evidence  was 
introduoed  *  •  •  after  plaintiff's  motion  to 
open  np  the  case  was  sustained;  *  «  *  that  the 
offers  of  evidence,  questions  asked,  objections 
thereto,  ruling  of  the  court,  and  exceptions  of  de- 
fendant •  •  •  are  each  and  all  correctly  stated 
therein.  •  •  *"  JTcld,  that  this  was  a  sufficient 
identification  of  the  evidence.— Qleason  v.  Chicago, 
H.  &  St.  P.  R.  Co..  (Iowa,)  48  N.  W.  BI7. 

Contradioting  reoorda. 

81.  It  Is  incompetent,  npon  appeal,  to  explain  or 
contradioL  either  by  oerufioates  or  affldavlta,  the 
records  of  the  cause  In  the  court  from  which  the 
appeal  is  brought— McAurthur  t.  S<dialts,(lDWa,) 
48N.  w.m 

 Fresamptlons. 

S3w  On  the  making  of  an  order  by  th4  drouit 
oonrt  in  a  oase  taken  to  it  by  appeal  from  the  coun- 
ty oourt,  the  papers  were  transmitted  to  the  coun- 
ty court  Afterwards  notice  of  an  appeal  to  the 
supreme  court  from  the  order  of  the  circuit  court 
was  served,  and  in  pursuance  of  an  order  of  the 
(4rcuit  judge  the  clerk  made  a  return  of  certified 
copies  of  the  papers  and  records  which  were  be- 
fore the  circuit  court  Held,  that  it  would  be  pre- 
sumed that  the  clerk  had  lawful  custody  of  the 
papers  and  records  when  he  made  the  return. — 
Reed  v.  Wilson.  CWiaA  43  N.  W  560. 

Appeals  from  inferior  courts. 

88.  On  appealtothectrcnlt  court  from  the  judg- 
ment of  a  justioe  in  oMumpstt  brought  ona  verbal 
dedaratlon,  it  Is  not  error  to  permit  the  filing  of  a 


written  declaration  hy  way  of  amendment— Zleg- 
ler  V.  Heniy.  (Mich.)  48  N.  W.  1018. 

84.  On  an  am>eal  by  a  claimant  against  a  de 
oedent's  estate  from  the  probate  court  to  the  dr 
cuit  court  on  disallowance  of  his  claim,  it  appeared 
that  the  tno  commissIonerB  on  claims  against  tha 
estate  had  rejected  two  items  of  the  claim,  and  dis- 
agreed as  te  the  third;  that  on  the  ex  parte  appli- 
cation  of  claimant  a  third  commissioner  was  ap- 
pointed, who  with  the  other  two  again  eonddeied 
the  disputed  Item,  and  found  for  claimant;  that, 
before  the  appointment  of  the  third  commissioner, 
claimant  bad  In  the  probate  court  perfected  his  ap- 
peal from  the  decision  of  the  first  commission; 
that  the  administrator  had  appealed  from  the 
deotsion  of  the  second  commission  to  the  olroolt 
court,  where  it  was  sustained,  then  to  this  court, 
where  it  was  held  that  the  second  commission 
had  DO  jurisdiction  of  the  claim;  that  thereupon 
claimant  filed  in  the  circuit  court  the  papers  pre- 
scribed by  statute  to  confer  jurisdiction  on  that 
court  in  hla  appeal*  and  notioe  thereof  was  givsn 
the  administrator;  and  that  several  terms  u  the 
circuit  court  bad  elapsed  between  the  allowance  of 
the  appeal  by  the  probate  oourt  and  the  filing  of 
these  papers.  How.  St.  Mich.  {  5911,  provides  that 
a  parl^  appealing  from  the  probate  court  shall  file 
la  the  circuit  court  to  which  an  appeal  is  taken,  at 
or  before  the  next  term  of  such  court  after  the  ap- 
peal Is  allowed,  certain  papers,  bat  no  penalty  is 
prescribed  for  failure  to  file  them  within  the  time 
specified.  Held,  that  it  was  in  the  discretion  of 
the  court  to  retain  the  appeal  though  the  papers 
were  filed  later  than  the  next  term.-^>nrandT. 
Gage,  (Mich.)  48  IT.  W.  88a. 

85.  Failure  of  the  claimant  to  prosecute  Us  ap- 
peal while  the  appeal  by  the  administrator,  in- 
volving the  same  claim,  was  pending,  when  the 
probate  and  circuit  courts  had  held  that  the  seoond 
commission  oould  consider  the  cl^m,  was  on  ex- 
cusable error,  and  did  not  constitute  laches.— Da- 
rand  V.  Oage,  (Mich.)  48  K.  W.  588. 

86.  On  an  objection  by  the  administrator  to  the 
jurisdiction  of  the  seoond  commission,  on  the 

{ground  that  claimant  hod  appealed  from  the  decis- 
on  of  the  first  commission,  claimant's  oontention 
that  the  papers  neoessary  to  confer  jnrisdtotion  of 
bis  appeal  on  the  frirouit  oonrt  had  not  been  filed 
therein  does  not  show  an  abandonment  of  his  aff- 
peaL— Durand  v.  Gage,  (Mich.)  48  N.  W.  688. 

87.  On  the  return-day  of  a  writ  of  replevin  all 
the  parties  came  before  the  Justice  before  whom 
the  suit  was  tried.  A  motion  for  a  oontfnuanoaby 
plaintiff  was  overmled,  and  he  withdrew,  and  mads 
no  further  appearance.  On  motion  of  defendant, 
the  case  was  tried  by  the  court  axid  judgment 
given  against  plaintiff  for  the  wrongful  taldng  of 
the  property  replevied.  Held,  tiiat  a  dismissal  of 
an  appml  by  plaintiff  to  the  district  oonrt,  on  the 
grounds  that  judgment  was  rendered  against  plain- 
tiff in  the  oourt  nelow,  while  he  was  In  d^ault 
and  that  no  petition  bad  been  filed  as  required  by 
law,  was  'error.— Somborger  T.  Huffman,  ^eb.) 
48  N.  W.  m 

88.  On  an  appeal  from  a  Jastioe  on  ^neettoas  of 
law  alone,  the  cUstriot  oonrt  Is  not  oalled  on  to  con- 
sider the  evidence,  except  so  far  as  to  determine 
whether  from  It  the  justice  might  find  facta  that 
would  justify  the  judgment---Cvoonq.niat  T.  Flat- 
ner,  (Minn.)  43  N.  W.  &, 

XV  Rsvmr. 

Wbat  will  be  considered. 

89  Where,  In  an  action  for  the  destruction  of 
plaintiff's  property  by  fire  alleged  to  have  been 
communicated  by  defendant's  engine,  the  evidence 
connecting  the  fire  alleged  to  have  been  set  by  de- 
fendant on  its  right  of  way  with  the  fire  which  did 
the  damage  Is  suffldent  -to  justify  the  trial  court 
in  refusing  to  direct  a  verdict  for  defendant,  and 
the  motion  for  soch  verdlot  does  not  assign  re- 
moteness of  damages  aa  a  ground,  and  no  excep- 
tion Is  taken  to  the  charge  of  the  court  the  ques- 
tion of  the  remoteness  of  damages  will  not  be  con- 
sidered on  appeal.— Pielke  v.  Chicago,  H.  &  St  F. 
Ry.  Co.,  (Dak.)  48  N.  W.  818. 

40.  Where  a  judgment  is  entered  by  the  cHeik, 
without  any  order  of  the  oonrt,  tha  luesUoa 
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ecatorwaa  reversea,  on  appeal  to  the  supreme 
court,  BO  far  as  it  required  tne  executrix  of  the  de- 
ceased executor  to  render  the  account,  the  circuit 
court  properly  directed  the  county  court  to  proceed 
to  settle  the  aoooQtita  of  the  deceased  executor  ac- 
oordlnir  to  its  former  order,  so  far  as  the  same  was 
not  reversed  or  modified,  and  that  the  executrix  ap- 
pear before  the  county  court  and  submit  to  an  ex- 
aminatlou  in  reference  to  the  matlers  in  question. 
—Reed  v.  ■Wilson,  tWis.)  «  N.  W.  560. 

Bemittltnr. 

69.  A  remittitwr  from  the  supreme  court  direct- 
ing the  lover  oonrt  to  give  judgment  for  plaintUI, 

f [ranting  him  a  perpetuai  injunction,  ana  award- 
Dg  him  compeosatiou  for  the  acts  of  defendants, 
does  not  authorize  the  court  below  to  open  the  case 
and  take  farther  evidence,  nor  to  make  any  new  or 
additional  flndinga  of  fact.— Balsbeok  t.  ADthonv, 
CWia.J48N.W.  m 

VL  LtABiuTus  <nf  APPUL-Boni. 
Amount. 

M.  The  snrety  on  an  appeal-bond  is  liable  only 
to  the  amount  of  the  bond.— Ziegler  t>  Henry, 
(Mich.)  «  M.  W.  1018. 

AFFEARANCB. 

Effect,  see  Appeal^  6;  Trial,  1. 

General  appearance — Bffeot. 

The  return  of  Berrico  on  defendantB  was 
defective,  and  they  made  no  appearance  before 
Judgment.  Snbaequeotly  their  attoram  served 
on  plaintiff's  attorney  a  general  notice  of  retainer, 
and  a  demand  that  papers  in  the  action  be  there- 
after served  on  them,  and  filed  such  notice  with 
the  clerk  at  the  same  time  notice  of  appeal  was 
served  on  him.  Furauant  to  this  notice  and  de- 
mand defendants'  attorneys  were  served  with  an 
order  to  show  cause  on  a  motion  to  modify  the 
Judgment,  and  they  appeared  aod  contestea  the 
motion  on  its  merits,  without  raising  any  question 
as  to  defect  in  the  proof  of  service.  Held,  that  the 
appearance  of  defendaota  was  a  general  one,  and 
enred  the  defeoUva  return. — German  Mut.  nrm- 
en'  FlN  Ins.  Co.  T.  Decker.  (Wis.)  «  K.  W.  800. 

ABBITBATION  AND  AWARD. 

Efltet  of  award,  see  InsuTonee,  9L 
Award. 

In  prooeedings  to  settle  an  executor's  ao- 
oonnts,  there  was  a  submission  to  arbitration  of  al. 
actions,  causes  of  aoUon,  suits,  controversies, 
claims,  and  demands  whatsoever,  pending  and  ex- 
isting between  the  executor  and  decedent's  next  of 
kin.  A  judgmenthadbeen  theretofore  obtained  by 
the  executor  for  damages  to  land  belonging  to  the 
estate,  from  which,  at  the  iime  of  the  arbitration, 
an  appeal  had  been  taken.  Theaward  directed  the 
executor  to  pay  certain  snms  of  money  and  convey 
certain  land  to  the  next  of  kin.  Oq  a  snbseouent 
proceeding  for  an  aoconnting,  the  executor  and 
one  of  the  arbitrator^  testified  that  the  judgment 
was  considered  In  making  the  award,  and  there 
was  no  positive  testimony  to  the  contrary.  Held, 
that  the  aokount  of  the  judgment  was  included  in 
the  former  accoupMng,  and  the  executor  ebould  be 
allowed  therefor.— Wood  v.  Treleven,  (Wia.)  43  N. 
W.  488. 

Argument  of  OoTmael. 

See  Trial,  9-11 

ABSBST. 

In  civil  action,  see  Qaming,  8. 

In  oiril  aoUons — Fraud. 

1.  The  allegations  of  plaintiffs  complaint  and 
sffldavit,  that  defendants  obtained  money  from  her 
on  the  sale  of  mining  stock  to  her;  and  that  she  was 
Induced  to  purchase  the  same,  and  pay  her  money 
therefor,  by  reason  of  the  false  and  fraudulent  rep- 
resentations Of  defendants  as  to  the  value  of  the 


stock,  the  productiveness  of  the  mines  which  the 
stock  represented,  and  that  the  oorporatioos  hv 
which  the  stock  was  issued  were  legally  organized, 
and  duly  authorized  to  issue  the  same,— justify  »o 
arrest  under  Rov.  8L  Wis.  i  2689,  providing  that 
defendant  may  be  arrested  in  an  action  for  toe  re- 
covery of  damages  on  a  cause  of  action  not  arising 
out  of  contract,  and  in  actions  to  recover  damages 
tor  the  value  of  property  obtained  by  the  defend- 
ant under  false  pretenses  or  false  tokens. —Warner 
V.  Bates,  (Wis.)  48  N.  W.  957. 

'i-  Where  plaintiffs  oomplidot  wid  affidavit  al- 
lege that  one  of  the  defendants,  as  agent,  aided  In 
making  the  sales,  and  made  the  false  representa- 
tions set  out  in  the  affidavit,  and  these  allegations 
are  confirmed  by  other  testimony  at  the  bearing 
of  the  motion  for  an  arrest,  the  order  of  arrest 
Will  not  be  set  aside  on  motion  because  the  facts 
stated  in  the  complidnt  and  affidavit  are  contro- 
verted by  proofs  of  defendant  presented  on  Uie 
mutton  to  vacate  the  order. — Warner  t.  Bates, 
(Wis.)  43  N.  W.  957. 

S.  The  fact  that  plaintiff  can  recover  for  only 

Eart  of  her  claim  is  ground  only  for  reducing  the 
ail  on  arrest,  and  not  for  setting  aside  the  Order. 
—Warner  v.  Bates,  (Wis.)  48  ».  W.  967. 

Assault  and  Battery. 

with  intent  to  rape,  see  Rape,  2~L 

Assessment. 
Of  taxes,  eee  TaxtMon,  4,  & 

ASSZONUBITF. 

See,  also,  AaMigiiment  for  Ben^  of  Credffort. 
Of  bank  deposits,  see  Otfto,  1-8. 

errors,  see  A%y0«n\,  Ift-^. 
What  is  assignable,  see  Biiv3»  and  Bnnlcinff,  L 

Effect— Warranty. 

1.  By  the  assignment  of  a  oontrnct  In  writing 
at  its  face  value,  the  assignor  impliedly  warranU 
that  the  maker  Is  liable,  unless  the  contrary  clearly 
appears.— Daskam  v.  Ullman,  (Wis.)  43  If.  W.  831. 

Bights  of  assignee. 

3.  The  assignee  of  notes  for  their  face  value 
was  defeated  in  a  suit  to  foreclose  a  chattel  mort- 
gage securing  the  notes,  on  the  ground  of  pay- 
ment; and  afterwards  the  defendanta  In  the  fore- 
closure suit  brought  trover  against  the  assignee 
for  conversion  of  the  mortgaged  chattels,  and  ob- 
tained a  second  judgment  against  him.  The  ss- 
signers  had  notice  of  both  suits.  Hrfd,  that  the 
assignee  was  entitled  to  recover  of  the  assignors 
the  amount  of  both  Judgments,  with  costs  and  rea> 
sonable  attorney**  fees.— Daskam  v.  Ullman,  (Wia.) 
43N.  W.  821. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITOKS. 

Married  woman  as  assignee,  see  fiiuband  ami 

Wife,  8. 

Validity,  see  Corponifioiu,  18, 14. 

 of  foreign  assignment,  eee  Corslet «/  Lav^,  % 

What  constitutes — Mortgage. 

1.  Whereanlnsolventdebtormortgagesallhis 
property  to  one  creditor,  and  puts  the  mortgagee  in 
posaession,  he  divests  himself  of  all  tiUe  therein, 
but  the  mortgage  becomes,  in  effect,  an  assign- 
ment for  the  l>eneflt  of  all  the  creditors,  under 
Comp.  Laws  Dak.  %  4660,  which  provides  that  an  in- 
solvent d  ebtor  may  execu  te  au  assignment  to  one  or 
more  assignees  in  trust  for  the  benefit  of  Us  cred- 
itors, subject  to  restrictions  otherwise  provided 
law,  and  that  such  assignment  shall  not  be  valid  u 
It  contain  any  condition  friving  one  creditor  apref- 
erence,  but  in  such  case  the  property  shall  become 
a  trust  fund,  to  be  administered  in  muity  for  the 
benefit  of  all  the  creditors.— Straw  v.  Jenks,  (Dak) 
48  N.  W.  941;  Citizens*  Nat  Bank  v.  Same,  Id.  947. 
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By  partnership— Beaerratloiu  of  Indi- 
Tidual  property, 
a.  Gen.  Laws  Uinn.  1881,  c  148,  provides  that, 
wbeo  ao  attacliinent  has  been  levied  upon  the 
property  of  a  debtor  in  favor  of  any  creditor,  such 
debtor  may,  within  10  days  from  the  maUoR  of  the 
tovy  of  attachment,  main  an  assignment  ox  all  his 
woperty  for  the  equal  benefit  of  all  bis  creditors. 
The  day  after  partnership  property  was  attached 
one  of  the  partners,  not  kcowlDg  the  wbereaboat* 
«f  the  other  member  of  the  firm,  made  an  asstfrn- 
neot  of  the  firm  property,  and  of  his  own  separute 
•state,  for  ihe  benefit  of  creditors.  The  other 
member  of  the  firm  did  not  slRn  the  deed  of  asBf  gn- 
meat,  thereby  surrendering  nis  individual  prop- 
erty for  the  purposes  of  the  trust,  until  after  the 
statutory  period  of  10  days  had  elapsed.  HeUi, 
that  the  assignment  was  Invalid.— Thompson  t. 
WlDoua  Harvester  Works,  (Minn.)  43  N.  W.  m 

&  AD  assignment  for  tbe  benefit  of  crediton, 
nade  by  a  partnership,  under  Laws  Mloii.  ISHl,  o. 
148.  which  provides  for  the  assignment  of  all  tbe 
debtor's  property  not  exempt  by  law.  Is  invalid 
which  purports  to  assign  tbe  partnership  property, 
but  does  not  purport  to  assign  tho  Indivldiial  prop- 
erty of  one  of  the  partners,  and  which  exacts  re- 
leases from  the  creditors  to  the  partners  whose  in- 
dividual property  la  traosferr«d  as  •  condition  of 
receiving  dividends  under  tbe  aaaigniiMntt— In  re 
Alien's  Esute,  (Hinn.)  48  N.  W.  883l 

Freferenoes. 

4.  An  as^gnee^  nnder  a  oommon-law  assign- 
ment, sold  a  stock  of  goods  mortgaged  by  his  as- 
signor to  secure  money  borrowed  by  the  assignor 
and  used  In  his  business.   The  mortgagee  filed  a 

Ktition  asking  that  payment  of  the  mortgage  debt 
decreed  out  of  the  proceeds  of  such  stock.  The 
assignee  answered  that  be  had  no  knowledge  of 
the  nature  of  the  claim ;  that  he  had  been  notified 
by  creditors  of  the  assignor  to  contest  it ;  and  asked 
that  the  determination  of  the  matter  alleged  in 
the  petition  be  postponed  until  the  decision  as  to 
the  merits  of  the  claims,  as  requested  by  the  cred- 
itors. Tbe  evidenos  showed  that  the  mortgagee's 
claim  was  bona  fide.  Ttxen  was  no  evidence  that 
tbe  mortgage  constituted  an  illegal  preference,  or 
as  to  how  great  a  part  of  tbe  assignor's  assets  it 
covered,  or  the  value  oftheassets  assigned,  or  what 
creditors  the  assignor  had,  or  when  they  became 
such.  Held,  that  payment  of  tbe  mortgagee's 
claim  was  properly  decreed  at  the  bearing  on  the 
netitioD  and  answer.— In  re  Dupont,  (MidL)  48  K. 
W.SbS. 

Fraud. 

B.  In  a  proocMlng  t^oredltora  to  be  permitted 
to  participate  in  the  assigned  estate  without  filing 
releases,  under  Oen.  Laws  1681,  o.  148, 1 10,  permit- 
ting such  participation,  where  the  creditors  prove 
thai  the  Insolvent  has  fraudulently  concealed  or 
disposed  of  his  property,  the  evidence  showed  that 
the  insolvent  kept  fall  and  accurate  books,  which, 
with  papers  relating  tohli  badness,  were  turned 
over  to  his  assignee.  None  of  his  transacUona 
seem  to  have  been  concealed.  He  declined  to  an- 
swer some  of  the  quoslions  before  the  referee,  on 
tbe  advice  of  counsel,  but  oxpressed  a  wish  to  have 
tbem  certified  to  the  court  for  ruling,  and  to  an- 
awer  tbem  If  tbe  court  so  directed.  There  was  a 
great  shrinkage  of  the  insolvent's  property,  aa 
showD  by  Inventories  made  before  and  after  the 
assignmeiit,  but  the  Inventory  before  assignment 
was  taken  at  cost  price,  wbfle  no  attention  was 
ptid  to  cost  of  goods  when  Inventoried  after  assign- 
ment. HelA,  that  theevidcnce  sustained  the  find- 
ing of  the  court  below  thattbere  was  no  fraudulent 
disposition  of  the  property.— In  re  Lyons,  (Mion.) 

4»N.  w.sea. 

6.  Where  a  firm  attaches  and  sells  property  of 
another  firm,  its  debtor,  on  the  same  day  that  the 
latter  makes  an  assignment  for  benefit  Of  credit- 
ors, but  prior  thereto,  tbu  facU  tbat  the  legal  ad- 
viser of  both  firms  was  the  same;  thatamt>mb6rof 
one  firm  was  a  brother  of  a  member  of  the  other; 
and  thattheboainesswaBdone  with  great  haste  and 
dispatch,— have  no  weight  in  an  action  to  set  aside 
tbe  sale  tor  fraud  against  oUker  creditora,  unleaa 


there  is  proof  of  some  collaston  or  firaod  In  fact.— 

Peninsular  Stove  Co.  v.  Backet.  (Wis.  J  4S  N.W.  491. 
Conetraotlon  and  effect. 

7.  A  deed  of  assIfnimeQt  for  the  benefit  of  all 
the  grantor's  creditors  conveyed,  "all  and  singular, 
each  and  every  article  and  thing  owned,  held,  and 
controlled  by  mo  in  tbe  nature  of  chattel  property, 
not  exempt  from  sale  on  execution,  and  each  ana 
every  right  and  a«dlt  owned,  held,  and  belonging 
to  me  in  mr  own  right,  and  not  exempt  from  exa- 
cutlon. "  ThB  aasignee  qualified,  and  proceeded  to 
carry  out  the  trust  according  to  the  Iowa  statutes 
governing  general  assignmenta.  Held  that.  In  the 
absence  of  anything  In  the  record  to  show  that  the 
assignor  oyned  real  estate,  or  that  the  assignment 
was  not  designed  to  convey  all  the  property  tie  then 
owned,  it  would  be  presumed  that  It  was  intended 
to  be  a  general  assignment.— In  re  Assignment  of 
Stewart.  (Iowa,)  48  N.  W.  3W. 

The  aasignee — Rights. 

8.  A  resident  of  another  state  exeonted  to  m» 
also  a  resident  of  such  state  a  voluntanr  assignment 
of  all  his  property  for  the  benefit  of  his  greditors. 
The  statutes  of  that  state  then  in  force  gave  to  tb« 
courts  of  oommon  pleas  jurisdiction  over  audi 
trusts,  and  power,  npon  application  by  bill  or  peti- 
tion, and  npon  notioe,  to  discharge  such  assignees 
and  mpolnt  their  saocessors,  and  provided  that 
upon  toe  appointment  of  such  successor  all  the 
trust-estate  and  effects  whatsoever  should  be  forth- 
with, and  without  any  act  or  deed,  passed  to  and 
vested  In  auoh  suooeaaw.  Hfld,  that  when  such 
court  diacharged  the  original  assignee  and  appoint* 
ed  his  saoeessor  the  Utle  to  lands  Deloagiug  to  tha 
trust-estate,  wherever  situated,  vested  In  him,  un- 
der and  by  virtue  of  the  deed  of  assignment,  as 
fully  aa  though  tbe  power  bad  been  vested  in  and 
exendsed  by  an  IndtvlduaL— Btahl  t.  MltchalL 
(Minn.)48N.W.8U. 

 Discharge. 

0.  Where  it  appears  that  tbe  courts  of  com- 
mon pleas  of  Fennsylvanis  are  courts  of  record, 
and  have  full  iurisdiotion  over  assignees  for  tbe 
benefit  of  creditora  In  tbe  enforcement  of  the  exe- 
cution of  their  truste,  it  will  be  presumed  that  an 
order  of  such  a  court,  discharging  an  assignee  for 
tbe  benefit  of  creditors,  was  within  its  jurladio- 
Uon.— Stabi  r.  Mitchell.  (Minn.)  48  N.  W.8^A. 

10.  It  does  not  afllnnatlvely  appear  tbat  an 
der  of  a  court  of  general  and  superior  jurisdiction 
of  another  state,  dlscbarglng  an  assignee  for  the 
benefit  of  creditors,  was  not  within  iu  Jurisdiction 
because  made  on  the  day  of  the  presentation  of 
the  petiUon  for  such  discharge,  where  the  statutaa 
of  such  state  do  not  require  notioe  of  such  a  pro- 
ceeding to  be  given  after  the  presentation  of  tbe 
petiUon.-StaUT.UItobell,  (Mian.)  48  N.  W.m. 

Land  sold  before  Mfllgnment— Vendee's 

rights. 

11.  Defendant,  before  it  made  a  volnnury  aa- 
slgomeot  for  the  benefit  of  creditors,  had  sold  to 
petitioner  a  tract  of  land  subject  to  the  lien  of  a 
mortgage,  the  diticharge  of  which  was  a  condition 
precedent  to  dofoudant*s  acquiring  title  to  the  land 
by  the  terms  of  the  grant  to  it.  Fetitioner,  upon 
making  the  purchase,  gave  his  note  to  defeaduut, 
whoso  receipt  rt>cLted  tbat  the  note  was  given  to 
pay  the  mortgatre,  and  that,  in  consideration  of 
such  note,  defendant  agreed  to  procure  a  discharge 
of  the  mortgage  within  a  given  time.  The  note 
was  discounted  and  the  proceeds  used  by  defend- 
ant In  its  business.  Held  that,  since  equitywould 
have  enforced  the  agreement  to  Recharge  tha 
mortgage  had  defenoant  remained  solvent,  and 
since  the  assignee  takes  do  better  title  to  property 
by  virtue  of  the  assignment  than  the  aAslgnor  had, 
tbe  petitioner  was  entitled  to  have  tfao  mortgage 
discharged  by  the  receiver  appointed  upon  the  fail- 
ure of  tbe  assignee  to  qualify,  his  rights  in  the 
property  being  only  such  as  the  assignee  would 
have  had. — Wiflconsin  Fire  &  Marine  Ins.  Co.  Bank 
V.  Manistee  Bait  &  Lumber  Co.,  (Mich.)  43  N.  W. 
907. 

Bights  of  oreditors— Filing  releaees. 

18.  The  fact  that,  after  aa  assignor  became 
awareol  hie  insolvent  oondiUon,  he  lost  Inrgaaonu 
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of  moaeyin  dealini;  in  "grun  opttODS,  ".lo  tbe  bope 
of  Improving  bl*  flaaDotol  condition,  does  not  sbow 
that  n«  ivas  dl^Kwine  of  hU  propertj  with  intent 
te  defnuid  his  (avditora,  wltbin  the  meaning  of 
Oen.  Laws  Minn.  1881,  o.  148,  i  10,  providiofr  that 
In  such  a  case  the  court  may.  In  its  discratloD,  or- 
der all  tbe  property  of  a  debtor  to  be  distributed 
among  his  creditors  upon  their  filing  retoies,  or 
without  their  filing  releases.— MUlw  r.  Tarboz, 
(Minn.)  48  N.  W.  Wt. 

18.  Where  a  debtor  makes  an  assignment  of  all 
his  oroperty  for  the  benefit  of  all  his  creditors, 
creditors  cannot  be  compelled  to  file  releases  of 
their  claims  as  a  condition  of  participating  in  the 
beneflts  of  the  assignment.— u  re  Futjer,  (Minn.) 
48  N.  W.  486. 

14.  An  attaching  creditor  defended  an  action 
brought  by  the  assignee  of  his  debtor  to  recover 
tbe  property  attached,  on  the  gronnd  that  tbe  as- 
signment was  invalid.  Judgment  waa  giren  for 
the  assignee  for  the  valne  of  the  pn^rty,  and 
costs,  and  was  paid  by  the  oreditor.  Sela,  that 
the  doctrine  of  election  between  inconsistent  rem- 
edies was  not  applicable  so  as  to  preclude  tbe  cred- 
itor from  presenting  his  claim  for  allowance,  and 
■baring  In  the  benefit  of  tlie  assignment.— In  re 
Van  Norman.  (Ulnn.)  4S  IT.  W.  88i. 

15.  Where  a  creditor  recognizes  an  assignment 
by  filing  his  claim  and  asking  for  its  allowance, 
■coording  to  the  provisions  of  the  law  relating  to 
general  assfgnmentB,  his  failure  to  file  bis  claim 
Within  the  time  prescribed  will  preclude  Um  from 
sharing  in  the  proceeds  of  the  property,  where 
the  fund  Is  not  sofBcient  to  satis^  the  claims 
which  were  filed  in  time. — In  re  .Aasignment  of 
Stewart,  (Iowa,)  43  H.  W.  890. 

Bond  of  assignee. 

16.  Oen.  8t.  Minn.  1878,  c  41,  1  SS,  relating  to 
assignments  for  benefit  of  creditors,  proTides  that 
before  the  assignee  sliall  have  power  to  dispose  of 
or  convert  to  toe  inirposes  of  the  trust  any  pan  of 
the  estate,  and  not  later  than  five  davs  after  filing 
the  inventory,  he  shall  execute  ana  file  a  bon£ 
Held  that,  upon  the  assignee's  acceptance  of  the 
estate,  he  becomes  amenable  to  the  courL  and  the 
narties  and  property  subject  to  its  control,  and  the 
failure  of  the  assignee  to  subsequently  file  his 
bond  does  not  make  tbe  proper^'  autriect  to  at- 
tachment—Strong V.  Brown,  (UIiiil)  4B  K.  W.  07. 

Associatioxis. 

See  OorporatUma;  Beligioiu  SocletiU$. 

ASSUMPSIT. 

Pleading,  see  Insurance,  4L 

When  lies — Work  and  labor. 

1.  An  oral  agreement  for  services  not  to  be 
performed  within  one  year  Is  not  wbol^  void, 
though  no  action  can  be  maintained  on  it.  And 
where  one  by  such  an  agreement  contracts  to  ren- 
der Bervfces  for  a  specIficKl  time  at  a  specified  gross 
sum,  to  be  paid  woen  they  are  all  rendered,  and 
commences  to  render  the  services,  but  quits  with- 
out  cause,  he  cannot  recover  for  what  ho  has  done. 
— Krigor  v.  Leppel,  (Minn.)  43  N.  W.  484. 

2.  In  assumpsit  for  services  rendered  under  a 
eontract  to  pay  therefor  a  certain  amount,  evi- 
dence of  tbe  contract  as  alleged  is  admissible  to 
show  the  value  of  the  services,  though  the  contract 
Is  within  the  statute  of  frauds,  ana  void.— Moore 
V.  Capewell  Horse-NaU  Co.,  (Mich.)  48  N.  W.  6*4. 

3.  Where  an  agreement  between  plaintiff  and 
defendant  is  void  under  the  statute  of  frauds,  but 
It  appears  that  plaintiff  has  done  everything  re- 
quired of  him  thereunder,  and  that  defendant  has 
received  all  the  benefits  expected  therefrom,  plain- 
tiff may  recover  what  his  services  are  actually 
worth,  and  their  value  is  a  question  for  the  Jury.— 
Cadman  v.  Markle,  (Mich.)  43  N,  W.  315. 

4.  Whore  plaintiff  goes  to  a  oerlain  place,  and, 
In  pursuance  of  an  agreement  with  defendant, 
uses  his  best  efforts  to  perform  certfdn  services 
there,  but  Is  prevented  from  so  doing  by  defend- 
ant's recalling  him,  he  may  recover  miat  Us  time 


while  there  was  worth,  and  reasonable  expenses. 
—Cadman  v.  Hsrkle,  (Mich.)  43  N.  W.  315. 

 Hcmey  had  and  reoelTed. 

6.  At  a  tax-sale  all  bidders  under  sales  for  the 
taxes  of  1888  were  bound,  as  the  plaintiff  knew,  to 
take  the  same  land  for  tbe  taxes  of  1882  also,  and 
the  plaintiff  bid  and  paid  to  the  treasurer  the 
amount  of  the  taxes  for  1883,  but  refused  to  make 
payment  of  the  1883  taxes.  Tbe  treasurer  there- 
upon, without  authority  from  plaintiff,  turned  tlia 
money  over  to  the  state,  and  prepared  certdficates 
of  sole,  for  both  years,  of  land  sufficient  to  equal  the 
amount  naid  in,  which  certificates  the  plaintiff  re- 
fused. Held,  Uiat  the  plaintiff,  if  be  demanded  » 
return  of  the  money,  was  entitled  to  mslntoln  an 
action  against  the  (ressurer  for  the  same,  as  fm 
mon^  had  and  received,— O'DotuwU  t.  FwiIil 
(lliob.}43N.W.774, 

Erldenoe. 

6.  In  an  action  against  a  corporation  for  serv- 
ices, evidence  of  pluntUTs  prevtons  employment 
by  a  person  who  ms  mnniog  the  baslneas  before 
the  orgonisatim  of  the  corporation  Is  not  admissi- 
ble to  show  the  agreement  by  defendant  as  to  com- 
pensation by  showing  that  it  was  to  be  the  same  aa 
under  the  ftnrmer  employment,  where  that  is  still 
in  dispute  between  the  parties  thereto.— Gonther 
T.  James  Jenks  &  Co..  (Hicb.)  48  N.  W.  eoO. 

7.  Evidence  as  to  the  business  of  the  former  em- 
ployer before  the  organization  of  the  corporation, 
as  to  plaintUTs  skill  and  service  while  in  bis  em- 
ploy, and  as  to  what  would  be  a  low  average  rate 
of  wages  for  such  work  at  that  time,  is  incompe- 
tent.—Ganther  V.  James  Jenks  &  CtL  (Mich.)  43 
li.W.floaL 

ATTACHMENT. 

Fnwerty  subject  to,  see  AaatftnmtiU  for  BetiQlt 
0/ Credftora,  Ub 

Oroimds. 

1.  The  fact  that  defendants  seek  to  prefer  act- 
ual boiiajlde  creditors  by  way  of  a  mortgage  up- 
on tWr  property  1*  not  m  itself  sutDalent  to  sus- 
tain an  attachment  sued  out  bj  other  creditors  on 
the  ground  that  defendants  were  dlspootng  (tf  their 
property  with  intent  to  defraud  oredlU»Sr— Bilt- 
ton  V.  Boyer,  (Neb^)  43  N.  W.  856. 

Petition. 

3.  An  attachment.  Issued  upon  aa  affidavit  al> 
leging  that  defendant  frauduienUy  contracted  the 
debt  sued  on,  will  be  discharged  where,  olthongb 
a  cause  of  action  stated  In  the  petition  is  npon  a 
debt  fraudulently  contracted.  It  u  coupled  with  a 
cause  of  action  upon  a  debt  not  so  contracted.— 
Meyer  v.  Evens.  (Neb.)  43  N.  W.  108L 

AfiBdavit. 

8.  In  proceedings  to  attach  the  real  estate  of  a 
non-resident,  the  court  will  look  at  the  whole  rec- 
ord ;  and  wheredefects  in  the  afBdavit  for  publica- 
tion are  supplied  by  the  affidavit  for  attaohmentf 
and  such  omdavlts  show  the  esential  facts  to  con- 
fer jurisdiction,  a  1  odgment  for  plaintiff  will  not 
be  declared  void.— Miller  v.  Eastman,  (Neb.)  43 
W.  179. 

4.  As  Rev.  St.  Wis.  f  3731,  requires  the  amount 
of  the  defendant's  indebtedness  to  be  stated  posi- 
tively la  an  affidavit  for  attaobmenti  by  some  one 
who  has  knowledge  of  tbe  facts,  an  affidavit  of 
plaintiffs*  attorney,  though  positive  In  form,  is  in- 
sufficient, where  It  odds  that  affiant's  knowledge 
Is  derived  from  statements  made  by  plslntifls  and 
their  agent— Strelssguth  t.  Belgelman,  (Wis.)  48 

Bonds. 

5.  Code  CIvU  Proa  Keb.  S  926,  provides  that, 

upon  the  issuance  of  an  attachment,  a  bond  must 
be  executed  by  one  or  more  sufBcient  sureties  of 
the  plaintiff,  conditioned  that  plaintiff  should  pay, 
etc.  Hetd.  that  an  undertaking  in  attachment 
signed  by  tbe  sureties  alone,  and  not  signed  by 

Slaintlff.  is  not  void.— Eckmaa  v.  Hammond,  (Neli.) 
m.  W.807. 
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Prooednre— InstrnotlonB. 

&  Wbere  it  appears  that  defeodant  in  attach- 
ment baa  beeD  a  resident  of  the  state  18  years,  and 
baa  not  been  oat  of  the  same  for  9  year^  an  in- 
atruction  upon  the  question  of  his  non-residenoe, 
which  was  one  of  the  alleged  grounds  for  atUoh- 
ment,  Is  reversible  error.— Haon  v.  Taylor,  (Iowa.) ' 
48N.  W.m  ^  .X 

Intenrention. 

7.  An  InsolveDt  was  sued,  and  his  property  at- 
tacbed,  first  hyA.,  and  then  byB.  B.  filed  a  pe- 
tition alleging  on  information  and  belief  that  notes 

had  been  Ki^en  by  the  InsotveDt  for  his  debt  to  A., 
and  that  they  had  bees  discounted  at  a  bank,  and 
were  not  then  due,  and  prayioe  that  Issnes  might 
be  awarded  to  determine  whlcb  attachment  hod 
priority.  The  petition  did  not  allege  fraud,  and  A. 
made  afBdsvit  that  the  notes  were  not  given  for 
any  part  of  the  debt  he  sued  for.  Held,  that  a  suf- 
ficleot  case  had  oot  been  set  forth  to  have  the  is- 
sues swarded.— Kspen  haln  v.  Steinldrohaer.cnris.) 
4SH.W.  167. 

Wrongftil  attachment. 

8.  The  property  of  an  insolvent  debtor,  in  the 
hands  of  one  seeking  to  become  a  preferred  cred- 
itor by  mortgage,  is  in  cuatotiUi  Iwit;  and  wbere 
It  is  levied  on  and  sold  under  attachment,  in  a  suit 
against  the  debtor,  action  by  the  one  in  possession 
will  lie  against  the  attaching  officer  for  conversion 
of  mortgaged  property.— Straw  t.  Jenks,  (Dak.) 
48  H.  WTmi  ;  Citixena^  NaL  Bank  t.  Same,  Id.  M7. 

S.  Where  service  ot  sammons  is  had  npon  an 
attachment  defendant,  and  he  appears  to  toe  ac- 
tion, he  cannot  maintain  a  suit  upon  the  attach- 
ment undertaking,  upon  the  ground  that  the  at- 
tachment was  wrongfully  issued,  without  having 
obtained  aiudgment  discharging  the  attachment. 
— Eckman  v.  Hammond  (Neb.^  48  N  W  807 

 Danuiges. 

10.  Where  defendants  In  attachment  set  up  a 
claim  for  damages  by  reason  of  the  attachmenC  it 
may  be  shown  that  some  of  the  attached  property, 
which  was  a  retail  hardware  stock,  was  salable 
only  at  a  certain  season,  and  that,  having  been  held 
through  the  season  under  the  attachment,  It  would 
bave  to  be  carried  in  stock  until  the  next  year.— 
Knapp  &  Spaulding  Co.  v.  Barnard,  (Iowa,)  48  N. 


ATTOBKET  AND  OUENT. 

Action  for  attorney's  fees,  see  Judgment,  17. 
Affidavit  by  attorney,  see  Judgment,  18. 
Authority  of  attorney,  see  Compromise. 

Authority  of  attorney. 

1.  Employment  by  a  village  of  attorney*  to  de- 
fmd  an  action  than  pending  in  tbe  trial  court  does 
not  authorize  the  attorneys  to  appeal  from  an  ad- 
verse Judgment.— Booker  v.  Village  of  Brandon, 
(Wis.)  43  N.  W.  741. 

2.  On  the  hearing  of  a  motion  to  dismiss  an  ap- 
peal, the  respondent  read  a  notice  from  appellants 
attorneys  to  the  effect  that  they  abandoned  the  ap- 
peal, and  withdrew  and  recalled  their  notice  there- 
of, and  the  undertakings,  and  offering  to  pay  ttke 
costs  on  the  appeal.  Held  that,  in  view  of  the  affi- 
davit of  one  of  appellant's  attorneys,  affirming  the 
constant  intention  and  purpose  of  appellant  to 
prosecute  tbe  appeal  to  judgment,  the  appellant 
should  not  be  bound  by  the  notice.— Lea  t.  Lord, 
(WiB.)43N.W.7WI: 

8.  The  authority  of  an  attorney  so  farcon  tlnues 
after  final  judgment  that  service  on  him  of  notice 
nt  a  motion  to  vacate  the  judgment  for  fraud  in 
obtaining  it  will  bind  bis  client.- Beaob  T.  Beaoli, 
(Dak.)  43  N.  W.  701. 

4.  Under  Code  Iowa  1873,  {  218,  relating  to  the 
power  of  attorneys  to  bind  their  clients  by  agree- 
ments as  to  the  management  of  a  case,  irregulari- 
ties In  the  taking  of  depositions  cannot  be  cured  by 
tbe  affidavit  of  connsef  offering  such  depositions, 
setting  out  an  oral  agreement  or  understanding  be- 
tween the  oonnsel  waiving  such  defecta.— Hardin 
T.  Iowa  Bj.  &  Const  Co.,  (Iowa,)  48  N.  W.  643. 


Authority  of  attorney — Batifieation. 

5.  The  fact  that  the  president  of  a  village  knew 
that  attorneys,  employed  h^  tbe  village  to  defend 
an  action,  were  prepuriog  to  take  an  appeid,  does 
not  amount  to  an  assent  thereto  by  the  vulagB,  BO  as 
to  render  it  liable  for  tbe  attornejrs'  lervioes  in 
taking  the  appeal.— Hoohnr  t.  Vlllaae  of  Bnmdon, 
(Wis.)43N.W.741. 

Compensation. 

6.  Plaintiff  was  employed  by  a  county  board  as 
Its  attorney  for  a  oeruin  year,  at  a  stipulated 
salary.  The  next  year  plaintiff  was  again  desig- 
nated by  the  board  as  attorney  for  that  year,  wltb- 
ont  either  resolution  or  agreement  as  to  compensa- 
tion, although  plaintiff  stated  in  the  presence  of 
the  members  of  the  board  that  he  would  not  per- 
form the  service  required  of  him  for  the  former 
salary.  Held,  that  the  actJoa  of  the  board  for  the 
second  year  amounted  to  aproposition  to  continue 
the  employment  of  plaintiff  at  the  former  salary, 
and  that  plaintiff,  having  acted  as  attornity  torsuni 
year,  thereby  accepted  such  proposition^  iCappa  T. 
Adams  County,  (Meb.)  48  N.W.  114. 

7.  Where  pluintifE  left  money  with  defendants, 
a  firm  of  attorneys,  to  be  loaned  by  them  on  good 
security,  defendants  were  not  entitled  to  attor- 
ney'sfeesforforeolosure  of  plain  tiff's  mortgages,  in 
the  absence  of  a  contract,  where  they  had  received 
the  statutory  fees,  taxable  as  costs,  and  had  made 
no  charjre  on  their  books  of  account  for  such  serv- 
ices at  tbe  time.— Rogers  v.  Frlest,  (Wis.)  48  W. 
610. 

8.  In  an  action  against  a  firm  of  attorneys,  on 
a  note  and  for  money  held  in  trust,  it  appeared  that 
plaintiff  had  left  money  with  defendants  under  a 
contract  that  it  should  be  loaned  by  them  at  10  per 
oenb.  intereat  on  good  security;  that  they  dealt 
with  it  aa  tbeir  own,  retaining  the  securities,  vA- 
lecting  the  loana  ana  interest  using  a  portion  of 
the  proceeds,  and  loaning  some  of  the  money  to 
themsdvea;  that  ther  paid  plaintiff,  from  time  to 
time,  various  small  anms,  but  tiiat  the  whole 
amount  did  not  realise  10  per  cent,  interest,  tatA 
that  the  securities  were  not  good.  Held,  that  de- 
fendants failed  in  thelrduty  as  platntilTs  trustees, 
and  were  not  entitled  to  commlssluos  on  the  loans 
mBde.-Bogei«  v.  Priest,  (Wis.)  «  N.  W.  SIO. 

Attorxunexit. 
By  tenant,  see  Xandlord  and  Tenant  L 


BATTi. 

Action  on  reoognisanoe — Pleading. 

1.  In  an  action  on  a  recognizance  given  In  a 
criminal  case,  a  complaint  is  sufBcient,  which  al- 
leges In  what  court,  at  whose  suit,  and  for  what 

I  sum,  defendants  acknowledged  themselves  obli- 
gated; that  the  recognizance  was  made  a  uart 
of  the  record;  that  defendanu  failed  to  appear 
when  tbe  case  was  called  for  trial,  and  the  foi^ 
felture  of  the  recognisance;  and  wbich  refers  to 
an  exhibit  for  a  copy  of  the  recogoiianoa.- State 
T.  UcGluire,  (Uinn.)  48  N.  W.  867. 

Power  to  remit  penalty. 

2.  Code  Iowa,  {  4506,  provides  that  *lf  the  de- 
fendant fail  to  appear  for  trial,  arraignment,  or 
judgment,  *  •  *  tbe  court  must  direct  an  en- 
try of  such  fWlnre  to  be  made  on  the  record,  and 
the  undertaking  of  his  bail  la  thereupon  forfeited. " 
and  section  8849  defines  a  judgment  as  "a  floal  ad- 
judication of  the  rights  of  the  parlies  in  an  action." 

I  lleMthat,  after  judgmentent«red  against  sureties 
.  on  a  bail-bond  for  a  forfeiture  of  tne  same,  their 
liability  npon  the  judgment  is  still  a  forfeiture 
within  the  mesning  of  Const.  Iowa,  art  4,  %  16,  and 
C7ode,|4712,  which  provide  that  the  governor  "shall 
have  the  power  to  remit  fines  and  forfeituresupon 
such  conditions  •  *  *  as  be  may  think  proper." 
—Harbin  v.  Btate,  (Iowa,)  43  N.  w.  310. 
■  8.  Under  such  statutory  provisions  the  power 
to  remit  forfeitures  after  judgment  exists  In  favor 
of  sureties  aa  well  as  of  prindpals.— Harbin  r. 
I  State,  (Iowa,)  48  N.  W.  2ia 
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Bailment. 

RiffhtB  of  bailee,  see  Trespaat. 
What  is.  Bee  C&ntracU,  8. 


Bankruptcy. 


Action  on  provable  claim, 
ttons,  8. 


BANKS  ANH  BANKXNa. 

Bank  as  garDistaee,  see  OurnititmenU  7|  8. 

Gift  ot  deposit,  see  ijlfts,  1-3. 

Pajrmeat  ot  cbecks  to  agent,  see  Prfno^l  and 

Afient,  8. 
Suits  for  deposits,  sM  Parties,  L 

BepoBltB. 

1.  One  haTlnga  stilBoIent  Interest  lo  funds  de- 

K sited  in  a  bank  to  maintain  an  action  against  the 
nk  tberefor  maj  transfer  bis  Interest  to  aa  to 
enable  his  assiniee  to  maintain  such  action. — 
McLaoshlia  T.  Firat  ITst.  Bank,  a>ak.}  4S  IT.  W. 
715. 

2.  Where  one  who  has  received  a  check  in  dne 
course  of  trade,  upon  which  the  name  of  the  payee 
has  been  fraudulently  indorsed,  obtains  Uie  money 
on  it  from  a  bank,  he  is  liable  to  ttw  bank  for  the 
amount  so  obttined,  the  bank  bavlng  accounted  for 
the  eheck  to  the  payee.— Lev/  t.  Fust  Kab  Banlc, 
(Neb.)48N.W.  fc£ 

National  banks-^Dissolutlon. 

8.  A  resolution  by  vote  of  two-thirds  of  the 
shareholders  of  a  national  bank  to  go  ioto  liquida- 
tion and  close,  certified  to  the  oomptroiler  of  the 
onrreocy,  does  not  dissotve  the  corporation,  nor 
affect  Ita  capacity  to  colleot  Its  aaseta  and  close  iu 
affairs.— MenshanU'  Nat.  Bank  v.  OasUo,  (Minn.) 
4BN.W.  488. 

4.  The  appoiatment  by  tbe  shareholders  of  a 
national  bank  of  "trustees"  to  dose  tbe  affairs  of 
the  bank,  the  title  to  Its  property  not  beiog  vested 
In  them,  does  not  affeot  the  right  of  the  corporation 
to  bring  suit  on  its  cboses  la  action.— HerolianU' 
Nat.  Bank  r.  Qosliit,  (Minn.)  43  N.  W  4B8. 

BASTABBY. 

B«Tl«ir  of  proceedings,  see  Cerilorart,  1. 

BTicl6xioet 

While  defendant  in  a  bastardy  proceeding 
WAS  testifying  as  to  having  seen  prosecutrix  sev- 
eral moDtns  before  the  alleged  Intercourse,  the 
oonrt  stated  that  defendant  need  not  be  accounted 
for  except  during  tbe  time  wltbln  which  the  in- 
tercourse  was  alloged  to  have  ooourred.  Held, 
that  there  was  no  error  in  refusing  to  strike  out  ev- 
Mence,  introduced  by  prosecutrix  In  rebuttal,  that 
defencUmt  was  at  the  house  of  prosecutrix  shortly 
before  the  time  of  the  alleged  intercourse,  where 
it  appears  that  defendant  testified  fully  as  to  the 
Umes  whan  he  was  at  the  house  of  prosecutrix, 
and  that,  after  the  admission  of  the  evidence 
sought  to  be  stricken  out,  be  made  no  effort  to  in- 
troduce evidence  on  that  point.— State  T.  Beverson, 
aowa,)48N.  W.  583. 

Bawdy-Hoiue. 

See  iXsorderlv  House. 

Benevolent  Societies. 
Uotaal  benefit  Insurance,  see  Ingurance,  67-4L 

Bill  of  Exceptions. 

See  fEoepttons,  Bill  of. 

Bills  and  Notes. 

See  NtgtMrUHe  Instruments. 

Bona  Pide  Fnrohasexs. 

Bee  JTeffottfible  Instruments,  4-18;  Vendor  and 
Vendee.  11-18. 


BONDS. 

Action  on,  see  Cmmtits,  3;  QuardUm  and  Wardf 

1 :  Principal  and  Agent,  2. 
For  at^  of  execution,  see  .^ppealt  UL 
In  attachment,  see  .^tfacAment^  & 

replevin,  see  Aeplei^  15. 
Of  assignee,  see  A»Hanimmtfw  Berujtt  Cnd 

itors,  16. 
On  appeal,  see  .Appeal,  14 

Beqiiisites. 

1.  One  who  execntae  a  Xxmi  may  be  liable  opon- 
it,  though  bis  name  do  not  appear  in  the  body  of 
lt.-CampbeU  r.  Botertns,  (Wnn.)  48  N.  W.  TKt. 

Actioiu. 

3.  By  the  terms  of  a  bond  defendants  gnaran- 
tled  tbe  payment  of  notes  which  certain  parties 
were  to  sell  to  the  obligee.  Beldy  that  an  Instruc- 
tion, In  an  action  on  the  bond,  that  tbe  action  was 
upon  a  contract  by  defendants  to  pay  tbe  several 
promissory  notes  Introduced  in  evidence,  in  case 
the  makers  did  not  pay  them,  stated  the  right  to 
recover  too  broadly,  and  was  prejudicial  error.— 
Kloaterman  v.  Oloott,  (Neb.)  4S  N.  W.  ^ 

8.  Ad  action  cannot  be  maintained  on  a  bond 
conditioned  to  *'fnl^  Indemnify  and  save  harmless 
said  J.  C.  C.  from  ul  damages  and  costs  by  reason 
of  said  claim,  "etc.,  and  to  "pay  all  costs  and  dam- 
ages to  which  said  officer  [the  obligee]  may  be  put 
by  reason  thereof, "  until  actual  dsmafre  has  ac- 
crued to  the  obligee,  f.  e.,  until  he  baa  actually  paid 
such  oosts  and  damages.— Campbell  Ri>?.*rttig 
(Minn.)  48  N.  W  Tfl6. 

BOUND  ABIES. 

Recognition,  see  J^eetmsnt 

AogoieBoenoa. 

In  an  aotion  wherein  tWe  Is  clamed 
adverse  possession  of  land  bounded  by  a  fence 

claimed  not  to  be  on  the  true  line,  it  Is  correct  to 
charge  that,  if  the  parties  treated  and  aoq;uleso>>d 
in  the  fence  as  the  true  boundary  line  for  a  period 
of  16  years,  then  it  becomes  immaterial  where  the 
actual  line  of  the  old  original  survey  have 
been.— Green  v.  Anglemiro,  (Mich.)  4S  N.  W.  772. 

9.  In  an  action  wherein  title  is  claimed  by  ad* 
verse  possession  of  land  bounded  by  a  fence,  it  is 
proper  to  charge  that  if  the  required  adverse  pos- 
session is  found  "it  is  wholly  ftnmsterlal  how,  or 
by  what  right  or  authority,  the  fence  came  to  be 
constmotea  and  malntidned  at  the  place  or  alone 
the  Uue  where  it  stood,  [at  the  oommenaement  n 
tbe  snltj  if  It  was  by  or  through  an  error  or  mis- 
take."—Oreen  V.  Anglemire,  (Mich.)  48  N.  W.  778. 

BBIBBBY. 

Indictment  for,  see  IndUOrBfait  anA  Informa- 
tion^ 8. 
Of  juror,  see  Contempt. 

Indictment. 

An  indictment  snfflolently  oharffes  the  tak- 
ing of  a  bribe  which  alleges  that  defeiuant,  a  con- 
stable, received  money  to  release  liouor  adzed  and 
held  by  him  under  the  law  prohibiting  traffic  in 
intoxicating  liquors,  though  it  does  not  show  that 
he  was  anworized  by  law  to  release  It.— fitate  v. 
Potts,  (Iowa,)  48  N.  W.  534. 

BBIBGES. 

Injuries  from  defects,  see  Negligence,  5. 
DefiBctive  bridges. 

1.  KuowledgebytownaQthoritiesthatabrldge 
is  in  a  defeotlvecondition  imposes  on  them  tbe  du- 
ty of  making  a  thorough  inspection  of  it.-rSpauld- 
ing  V.  Town  of  Sberman,  (Wis.)  4S  N.  W.  6W. 

 Actions  for  ii^uries  —  Instrootions. 

2.  In  an  action  by  an  administrator  to  recover 
damages  for  the  death  ol  his  intestate,  resulting 
from  a  defective  bridge.  It  was  error  for  the  court 
to  oharge  that "  the  aooioent  ms^,  in  a  sense,  have 
been  the  faulty  or  produoed  by  the  faolK  of  the 
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town  (Moen.  and  yet  the  town  may  not  be  rMpon- 
Bibte  for  It.  Koeuig  v.  Town  of  Arcadia,  (wis.) 
48  N.  W.  TSi. 

S.  The  court  erroneously  chargedt  also,  tbat 
"tUs  accident  may  have  beea  produced  by  a  defect 
In  the  brldRe,  and  yet  the  town  not  be  responsible, 
because  it  Is  not  every  defect  In  a  blebwajr  which 
renders  a  town  liable. Eoenlg  T.  Town  of  Aroa- 
dia,  (Wis.)  43  N.  W.  734. 

^  The  court  erred,  also,  In  lustruotins  the  Jury 
that  tbe  duty  of  the  town  to  keep  Its  highways  lo 
a  reasonably  safe  condition  "does  not  require  it  to 
make  its  bridges  absolutely  safe,  because  that  can- 
not be  done,  practloally.  They  cannot  be  made  so 
safe  but  what  accidents  may  happen  npoa  them. " 
— Eoenlg  T.  Town  of  Arcadia,  (Wis.)  48  N.  W.784. 

5.  After  instmotlng  the  jury  to  find  whether 
or  not  the  bridge  was  safe,  the  court  said:  *And 
In  considering  this  case  yon  ought  to  1^  ont  of 
your  minds  tiie  fact  that  an  acddent  happened  ut>- 
on  It,  and  decide  that  question  just  as  you  would 
hare  decided  it  If  you  bad  been  caUed,  with  this 
sama  evidence  of  the  condition  of  tbe  brMge,  to  da> 
dde  It  before  an  aoeident  had  happeaed  at  all; 
*  *  *  so  you  win  look  at  the  brMge  just  as  tho 
evidence  shows  it  to  you  before  tbe  aoddent  hap- 
pened, and  say  wheCber  that  was  a  reasonably  safe 
and  sufBcieet bridge. "  Ilefd  erroneous,  aaezdud- 
inc  from  the  jury  tbe  res  gegtfe.— Koaaig  r*  Town 
of  Arcadia.  (Wis.)  48  M.  W.  78^ 

Brokers. 

He*  Facton  and  Broken. 

BtrtLDINQ  AND  LOAN  ASSOCI- 
ATIONS. 

Transfer  of  shares. 

Under  How.  St.  Mich,  a  119,  relating  to  tbe 
incorporation  of  co-operative  savings  associations, 
where  a  member  baa  obtainect  a  loan  from  the  as- 
sociation by  a  sale  to  It  of  bis  shares,  at  a  dis- 
count, as  provided  by  seotion  3971.  such  shares  be- 
come liquidated,  ana  he  cannot  afterwards  tell  or 
transfer  thorn  to  another  party.— Uichtgan  Bldg. 
&  SaT.  Ass'a     MoDevltt,  (Mioh.)  48  N.  W.  760. 

BUKaiiABT. 

What  constitatea. 

1.  On  the  ground  floorotadwelling-honse  was 
a  store.  Both  tne  store  and  the  dwelling  were  occu- 
pied by  tbe  owner.  There  was  a  passage-way  from 
tbe  rear  nf  the  store  to  the  kitchen,  which  con- 
nected with  the  dintng'room  by  a  door.  Stairways 
led  from  the  kitchen  and  dlDing-room  to  living 
and  sleeping  rooms  over  the  store.  There  was  no 
cellar  except  under  the  store.  Held,  that  one  who 
with  felonioos  intent  to  commit  larceny,  in  the 
ntght-time  broke  and  entered  through  the  area 
window  into  the  cellar,  passed  up  the  cellar  stairs 
into  the  atore-room,  and  from  tbence  escaped 
through  the  rear  store  door,  which  he  unlocked  for 
tiiat  purpose,  was  guilty  burglary  in  breaking 
and  entering  a  dwelliDg-^uae.--People  t.  Griffln, 
(Mich.)48H.  W.  106L 

Evi(tonoe  of  intent. 

2.  Felonious  intent  is  to  be  determined  by  the 
Juryfrom  all  the  facts  and  circumstances,  and  the 
statement  of  defendant,  charged  with  having  bur- 

Krlously  entered  a  dwelling-house  through  a  eel- 
,  that  befell  into  the  cellar,  should  be  considered, 
in  connection  with  tbe  other  evidence,  with  such 
credence  as  the  circumstances  permit, — ^PbodIot. 
Grittn,  (Micb.)  43  N.  W.  1001. 

Cancellatioxu 

Of  cooteaott,  see  Equttjh 

OABBIBBS. 

See.  also,  Hun*  and  Strut  BaUroada;  BaOroad 
CumtKitifef. 


Seizure  of  goods  In  carrier's  hands,  see  Intoxlcnt 
ing  lAquora,  iti,  17. 

Inability  for  iz^ury  to  goods. 

L  Where,  by  special  contract,  the  liability  of  a 
oommon  carrier  of  goods  is  limited  to  loss  or  UJury 
ttirough  his  negligence,  the  carrier  must,  to  excuse 
nimseu,  after  toss  or  Injury  is  shown,  show  tbat  it 
occurred  from  some  cause  other  than  his  negli- 
genoe.  FoUowingShriver  v.  Railroad  Co.,  84  Ulnn. 
606.-HUU  V.  Chicago,  St.  P.,  H.  *  a  By.  Co.. 

ZdTe-stoOk  ahipmMitB — Liability  fbr  de- 
lay. * 

2.  In  an  action  against  a  railroad  company  for 
delay  in  transportinghogs,  it  appeued  that  through 
defendant'a  negligence  the  hogs  were  put  on  tho 
Chicago  market  SaCurdsj,  instead  of  Thursday; 
tbat  there  was  no  market  for  them  till  Monday, 
when tbeyoould  all  have  been  sold;  bnttbatplain- 
tiff  only  sold  part  of  them  on  Moodiay,  keeping  the 
balance  till  Tuesd^  and  Wednead^,  when  he  sold 
for  less  than  on  Mond^r.  Held,  that  he  oonld 
cover  for  expense  of  keeping,  shrinkage  In  weight, 
and  depreciation  in  value  only  from  Thursday  till 
Ifonday.— Ayres  T.  Chicago  N.  W.  K  Co.,  (Wis.) 
48  N.  W.  11^ 

&  Where  there  was  evklenoe  that  there  was 
no  market  value  for  the  hogs  on  Saturday,  tbe 
ooort  was  inatifled  in  aubmitting  to  tbe  Jury  the 
qnestlon  ox  whether  they  could  ui  fact  have  been 
sold  on  Saturday,  and.  It  they  could  not  have  been 
aold,  to  allow  for  expenses,  shrinkage,  and  depre- 
ciation nntU  Monday.— Ayrea  r.  Chioago  &  N.  W. 
R.  Co.,  (Wla.)  4S  N.  W.  1183. 

4  In  an  aeUon  against  a  ndlroad  eompany  for 
delay  In  tr^sportlng  hogs,  testimony  of  the  train 
dispatcher  or  station  agent  was  inadmlssiblo  to 
show  tbe  inablU^  of  tbe  oompany  to  furnish  trans- 
portatlon  at  the  time  required.  It  not  appearisg 
tbat  either  of  tikom  had  knowledge  of  the  general 
resources  of  the  eompany,  and  the  presumption  be- 
ing that  tbe  company  was  able  to  furnish  the  cars 
as  promised.— Ayres  v.  Chicago  ft  M.  W.  H.  Co., 
(WU.)  48  N.  W.  1133. 

Injuries  to  passengers. 

5.  It  Is  negligent  and  unwarrantable  conduot 
on  tbe  part  of  a  conductor  in  charge  of  a  train  to 
notify  or  advise  a  passenger  to  leave  tbe  train 
while  In  motion,  under  circumstances  Hkely  to  ex- 
pose him  to  BGCident  or  Injury.— Jones  v.  Chicago, 
M.  &  tit.  P.  K.  Co.,  (Minn.)  48  N.  W.  1114. 

H.  Where  a  passenger  Is  injured  while  alight- 
ing from  a  moving  train,  but  there  is  evidence  that 
be  was  suddenly  awakened  ont  of  sleep,  and  diroot- 
ed  by  the  conductor  to  get  off  as  eoon  as  possible 
to  prevent  being  carried  beyond  bis  station,  and 
that  he  thought  tbe  train  was  moving  slowly,  it 
is  for  the  jury  to  say  whether  be  was  guilty  of  con- 
tributory negligence.— Jones  v.  Chicago,  M.  &  St. 
P.  a.  Co..  (Minn.)  43  N.  W.  1114. 

7.  A  train  going  south,  on  which  plaintiff  waa 
a  passenger,  was  side-trackod  at  a  station  to  per- 
mit a  north-bound  train  to  pass  on  tho  main  track. 
Tbe  conductor  of  plaintiff's  train  remarked,  in  bis 
bearing,  that  they  would  have  to  wait  for  tbe 
north-bound  train  some  20  or  30  minutes,  and  that 
there  would  be  time  to  go  to  the  village  near  by- 
Plaintiff  went  to  the  vfUage.  and  on  bis  return, 
after  an  absence  of  about  15  minutes,  hearing  the 
conductor  cry  "  AUaboard, "  started  on  a  runfor  his 
train,  and  in  crossing  the  m^n  track  was  struck 
li>y  the  north-bound  train.  Flalntlft  neither  looked 
nor  listened  for  the  north-bound  tnin,  although 
for  the  last  100  feet  of  the  distance  which  he  ran 
the  view  in  the  direction  of  such  train  was  umib- 
structed.   Held,  that  plaintiff  was  guilty  of  negll- 

r ioe.  and  could  not  recover.— DelUy  v.  Chicago, 
ft  St.  P.  By.  Co.,  (Minn.)  48  N.  W.  Itxi. 

 Iilability  of  depot  company. 

8.  From  the  complaint  and  a  st'pulatlon  by 
consent  considered  with  it,  it  BT>iM>ared  that  the  de- 
fendant corporation  waa  organizod  for  the  purpose 
of  furnishing  depot  and  station-house  aocommodo- 
tlona  at  the  city  of  St.  Paul  for  the  use  of  such 
rallwar  oorporationi  aa  enter  Into  eontraot  with 
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it;  that  It  leased  a  room  in  Its  depot  Iraildliiff  to  « 
tenant,  who  therein  carried  on  the  baaineaa  of 
atorinr  paroela  for  travelers ;  that  plaintiff  arrived 

At  said  depot  by  rail,  as  a  passenger,  and  proceeded 
to  said  room  for  the  purpose  of  temporarfly  storing 
his  valise,  and  was  there  willfully  and  toaliclouHly 
assaolted  and  beaten  by  an  employ^  of  defendant's 
tenant.  It  was  further  charged  that  this  employ^ 
was  a  man  of  savage  and  vicious  propensities,  who 
had  frequently,  dnnng  the  six  years  of  his  employ' 
ment  there,  attacked  and  beaten  persons  lawfnUy 
upon  the  premises,  and  that  all  of  this  was  weU 
known  to  defendant  corporation  on  the  day  of  the 
attack  upon  the  plalntilP  Held,  that  the  com- 
plaint, in  oonnectioti  with  the  stdpnlatloo,  stated  a 
good  cause  of  action.— Dean  t.  Bx.  Paul  Union  Do- 
pot  Co.,  (Uiiin.)  4S  17.  W.  M. 

OEBTIOItAia.  . 

When  lies. 

1.  Under  Oen.  St  Minn.  18TS,  e.  17,  a  jxuiAce  of 
th*  peace  has  no  power  either  to  acquit  or  eonviot 
adefendantaccused  of  bastardy.  Tfaeonlypowerot 

the  justice  is  to  ascertain  whether  there  Is  prob- 
able cause  to  believe  that  defendant  Is  tbe  father 
of  the  child,  and,  if  so,  to  bind  him  overto  the  next 
term  of  the  district  court.  Held,  that  the  discharge 
of  defendant  by  a  justice  after  an  examination  is 
no  bar  to  a  subsequent  complaint  and  examination 
before  another  justice,  and,  not  being  a  final  ad- 
judication, It  will  not  be  reviewed  on  certiorari— 
State  V.  Linton,  (Hinn.)  48  N.  W.  571. 

3.  Certiomri  is  a  proper  writ  by  which  to  re- 
move into  the  supreme  oourt  an  action  of  replevin 
begun  in  a  Justice's  court,  and  taken  by  spedal  ap- 
peal to  and  tried  on  tbe  merits  In  the  circuit  oourt. 
—Peterson  v.  Fowler,  (Mich.)  4S  N.  W.|10. 

8,  Certiomri  is  the  proper  remedy  to  review 
an  order  of  the  circuit  court  reversing  a  prolMte 
order  which  refused  permission  to  sue  on  a  piard- 
ian's  bond,  and  tbeobjectlon  that.  If  the  orderof  the 
circuit  court  is  reversed,  the  cause  would  stand  in 
the  circuit  court  to  be  tiled  de  nono,  and  that  the 
supreme  court  is  given  no  power  to  reinstate  the 
cane  In  the  probate  court.  Is  Immatenal,  as  the  re- 
versal and  setting  aside  of  the  order  would  carry 
with  it  the  reinstatement  of  the  probate  order. — 
Welch  T.  Van  Auken,  (Mich.)  48  N.  W  871. 

4.  Const.  Wis.  art.  7,  %  8,  gives  to  circuit  courts 
the  power  to  Issue  certtornri  to  "inferior  courts 
and  jurisdictions. "  Laws  Wis.  1883,  c.  54,  provides 
that  the  validity  of  any  ordinance  purporting  to 
ot^niss  or  set  off  any  new  towns,  or  to  change  the 
bonndartes  of  any  ousting  town  or  towns,  may  be 
tested  by  certiorari.  Laws  1887,  c  270,  divided 
Forest  county  into  three  towns,  and  provided  that 
none  of  said  towns  should  '*be  divided,  vacated,  or 
have  the  boundaries  thereof  changed  by  the  board 
of  supervisors  of  said  county  until  the  question  of 
said  division, "  etc.,  "be  submitted  to  a  vote  of  the 
legal  electors  of  the  town  or  towns  to  be  affected 
thereby,"  on  petition  of  two-fifths  of  such  legal 
voters.  Held,  that  an  ordinance  of  the  board  of 
supervisors  of  Forest  county,  dividing  towns,  and 
creating  a  new  one,  being  m  violation  of  Laws 
1887,  c  270,  was  reviewable,  on  certiorari,  by  tbe 
circuit  conrb— State  T.Forett  County,  (Wis.)  43  N. 

Challenge. 

See  Jwry,  B-10. 

Ghancery. 

Bee  Equity. 

Change  of  Venue. 

See  Criminal  Law,  Si  Venue  in  C*vU  Case»,  9, 8. 

CHATTEL  MOBTGAGES. 

See,  also,  Fraudulent  Cmtveyancea. 
Rights  of  mortgagee,  see  Atstffnment  for  Betuftt 
of  Creditors,  4. 

CoDstruotion. 

1.  A  track  scale,  used  mainly  In  tbe  business 
of  an  elevator,  and  erected  for  that  purpose,  which 


ia  eloaely  oomiected  wltb  a  hoKwr,  from  which 
grain  can  be  taken  br  means  of  oooveyors  to  and 
from  the  elevator,  ana  which  la  joined  to  the  same 
by  a  risible  frame-work,  is  a  "fixture"  to  the 
buUding,  within  tbe  meaning  of,  and  passes  by  a 
sale  under,  a  chattel  mortgage  on  an  elevator  and 
other  bnlldlngs  upon  certain  leased  premises, "  with 
the  machinery  therein,  and  all  the  fixtjres  there- 
to belonging:"  and  the  facta  that  tue  elevator  is 
a  chattel,  and  not  part  of  the  realty,  and  that  the 
scale  is  not  oa  the  leased  premises,  but  adjacent 
thereto,  are  immateriaL— McUorriak  t.  Dwyer, 
(Iowa,)48ir.W.8l& 

Validity. 

2.  A  vote  of  the  directors  of  a  corporation  an-' 
thorlzlog,  for  the  purpose  of  secoring  oartain  cred- 
itors, a  chattel  mortgage  on  all  the  oompany'a 
property  to  be  given  to  a  tmstee,  reserving  to  the 
company  tbe  right  to  sell  Its  goods  and  manufact- 
ures in  the  onunary  course  oi  business,  does  not 
authorize  a  clause  in  tbe  instmment  giving  the 
trustee  the  power  to  take  possession.  If  he  sMnld 
deem  himself  inseoure;  to  ooDtinne  the  business 
of  tbe  corporation ;  to  buy  new  stock  and  material ; 
to  complete  manufactures;  to  dispose  of  theproi>- 
erty,  and  out  of  the  proceeds  to  pay  certain  debta, 
ana  turn  over  the  surplus  to  tbe  corporation. — 
KendeU  v.  BUhop,  (Mich.)  4S  K.  W.  645. 

8.  The  tran  sactlon  Is  void  as  to  other  creditors, 
as  being  an  assignment  with  preferences,  which 
are  forbidden  by  the  Hiohlgan  statnte;  as  giving 
the  surplus  to  the  debtor  before  paying  all  aebta; 
and  as  being  a  transfer  made  in  trust  for  the  uw 
of  the  grantor.  In  violation  of  Uow.  St^  i  618L 
EendelT V.  Bishop,  (Hich.)  48  N.  W.  6ifi. 

 Subsequently  acquired  property. 

4.  Where  parties,  by  their  contract,  in  dear 
terms  express  an  intention  to  create  a  mortgage 
lien  upon  personal  property,  not  then  owned,  bat 
to  be  subsequently  acquired,  by  the  mortgagor, 
whether  then  in  being  or  not,  the  mortg^e  at- 
taches as  a  lien  on  the  property  as  soon  as  Uia 
mortgagor  acquires  It,  as  against  him  and  all 
claiming  under  him  with  nouce  or  by  TduntUT 
conveyanca.— Lndlum  r.  Bothchild,  (Minn.)  4S  H. 
W.  137. 

5.  Under  the  well-sett'ed  rule  of  equity,  as 
adopted  by  Comp.  Laws  Dak.  S  4328.  which  providea 
that  an  agreement  may  be  made  to  create  a  lien  on 

firoperty  not  yet  In  existence.  In  whicb  case  the 
ien  attaches  when  the  party  agreeing  to  give  It 
acquires  an  interest  in  tho  property,  a  mortgage 
on  crops  not  yet  planted  Is  valid.— Orand  Forks 
Nat.  Bank  v.  Minneapolis  &  N.  Elevator  Co.,(Dak.J 

43  H.  w.  soe. 

6.  Under  a  chattel  mortgage  of  all  the  mortga- 
gor'a  stock  in  trade,  "now  or  hereafter"  to  be 
owned  by  bim,  authorizing  the  mortgagee,  in  case 
of  default,  to  take  possession  thereof,  and  to  col- 
lect and  Teceive  moneys  on  the  accounts,  the  mort- 

fagee,  not  baving  waived  his  right  of  lien,  can 
old,  as  against  a  garnishee  creditor,  having  full 
notice  thereof,  money  due  the  mortgagor  from  the 
garnishee  on  account  of  sales  of  stock  in  trade, 
part  of  such  stock  having  been  acquired,  and  the 
sales  having  been  made,  after  the  execution  of  the 
mortgage.  —  Fuller  v.  Michigan  CenL  &.  Ca, 
(Mich.)  48  N.  W.  1085. 

 Description. 

7.  A  description  of  the  property  In  a  chattel 
mortgage,  specifying  the  articles,  and  stating  them 
to  be  in  the  possession  of  the  mortgagors  in  the 
city  of  Minneapolis,  Is  good,  so  that,  the  mortgage 
being  properly  filed,  it  Isaotioe  tosubaequeotpur. 
chasers.- Adwuson  T.  Horton,  (Minn.)  48  N.  W. 
849.» 

 Consideration. 

8.  Where,  by  the  mutual  agreement  of  debtor 
and  creditor,  a  book-account  is  put  into  a  note, 
payable  at  a  future  day,  the  transactioD  is  prima 
fiicle  evidence  that  the  remedy  upon  the  debt  Is 
thereby  suspended  until  tbe  maturity  of  tbe  note, 
and  tbe  extension  of  credit  is  a  new  and  adequate 
consideration  for  the  note  and  a  mortgage  given 
to  secure  it.- Lundburg  t.  Northweatem  Etevator 
Co.,  (Minn.)  48  K.  W.  066. 
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Beoording. 

9.  A  tShMA  inortgags  te  to  ba  deemed  flled, 
wlien  U  1>  deliTsred  to,  aad  received  and  kept  by, 
tbe  proper  olBoer,  In  his  offloe,  ror  the  purpose  oi 
filing,  DotwithstsndiDg  be  omits  to  piece  U  with 
the  other  ohettel  mortRsges  in  his  office. — Apple- 
ton  Hill  Co.  r.  Warder,  (Minn.)  48  N.  W.  791. 

10.  Under Oen.  St. Hinn.  18^,0.89, {|  1-8, where 
a  mortgagor  of  chattels  resides  In  one  town  and  the 
property  mortgaged  is  situated  in  another,  the 
mortgage  must,  as  to  subsequent  bona  fide  pur- 
chasers, be  duly  filed  in  both  towns.— Lundbarg  t. 
Northwestern  Elevator  Co.,  (Hion.)  48  N.  W.  flSA. 

ti.  A  mortgage  on  nnpUnted  crops  Is  valid 
against  a  bomt  parobaaer  for  raloe  If  re- 
corded when  given,  and  need  not  be  again  filed 
ior  record  after  the  crops  oome  into  enstence. — 
Grand  Forks  Nat.  Bank  v  Hinneapolla  ft  N.  Ele- 
vator Co.,  (Dak.)  48  N.  W.  806. 

XAvtk — Priorities. 

IS.  Where  asale  of  property  snMect  to  a  record- 
ad  cbattal  mortgage  Isexpresaly  made  subject  to  the 
mortgage,  thepnrobaaerdoesnotlakein  good  faith, 
and  cannot  attack  the  mortgage  on  the  ground  of 
fraud ;  and  one  to  whom  the  latter  mortgages  the 
property  has  no  greater  rights.— Lndlma  r.  Rotb- 
chUd,  (Minn.)  48K.Tr  187 

Bights  of  mortgagee. 

18.  Id  replerin  for  attached  chattels,  by  one 
elalmiog  under  a  chattel  mortgage  from  the  debt* 
or,  which  authorized  him  to  take  possession  after 
a  default  of  80  days,  it  is  error  to  overlook  evidence 
of  an  arrangement,  made  prior  to  the  levy  of  the 
writ,  between  the  debtor  and  the  mortgagee,  by 
which  the  latter  was  to  have  Immediate  possession 
of  the  goods,  and  ohargettiat  plaintiff  could  not  re- 
cover unless  some  of  the  debt  secured  had  become 
due  80  days  prior  to  suit.— Byde    Shank,  (Mich.) 

43  N.  wrsw: 

14.  Where  a  chattel  mortgage  oontalns  an  ex- 
press or  Implied  stipulation  that  the  mortgagor 
shall  retain  poaoeseion  of  the  property  until  de- 
tsnlt  In  the  conditions  of  the  mortgage,  and  like- 
wise contains  a  provision  authorizing  the  mortga- 
gee to  take  poMcsBion  "whenever  he  deems  bun- 
self  insecure, "  the  latter  has  no  right  arbitrarily 
to  take  possession  of  the  property  netore  default 
of  the  mortgagor,  hut  can  only  take  it  for  just 
cause,  baaed  upon  the  actual  exlstenoe  of  facts  con- 
stituting a  reaaonable_ground  for  believing  him* 
■elf  insecure.— Deal  v.D.H.Osbonie&Ca,(Minu.} 
48  N.  W.  8^. 

15.  Q«n.  Si.  MiDD.  1S78,  o.  80,  %  0,  provides  that 
redemption  may  be  made  from  chattel  mortgages 
by  paying  the  sam  due,  and  all  reasonable  and  law- 
ful charges  and  expenses  Incurred  in  the  care  and 
oostody  of  the  property  or  otherwise  arising  from 
the  mortgage.  Held,  that  under  such  statute,  and 
a  chattel  mortgage  anthorizing  the  mortgagee  to 
retain  from  the  proceeds  of  the  mortgaged  prop- 
erty a  specified  attorney's  fee,  and  such  other  ex- 
penses as  may  have  been  incurred,  the  mortgagee 
may  charge  toe  reasonable  and  necessary  expense 
of  proper  efforts  (although  unsuccessful)  to  take 
possession  of  the  mortgaged  property,  and  the 
mortgage  may  be  enforced  to  satisfy  such  sum, 
notwithstanding  a  tender  of  the  bare  debL.— Reisan 
▼.  Uott,  (Itinn.)  48  K.  W.  WL 

10.  &  mortgagee's  right  to  recover  tlie  value  of 
the  mortgaged  property,  which  has  been  seized  un- 
der an  attachment  and  sold,  Is  not  affected  by  the 
fact  that  he  has  atsigoed  the  mortgwe  as  collater- 
al security  for  a  debt,  if  before  suit  is  broaght  the 
mortgage  is  surrendered  to  him  by  the  assignee. — 
Kddy  V.  McCall,  (Mich.)  48  N.  W.  911. 

17.  When  a  sheriff,  under  an  execution  against 
ttie  mortgagor  in  a  chattel  mortgage,  assumes  to 
sell,  Bgalnst  the  objection  of  the  mortgagee,  the  en- 
tire property,  and  not  merely  the  interest  of  the 
mortgagor,  the  mortgagee  may  treat  it  as  a  con- 
version of  nto  Interest,  even  though  tbepnrchaser 
knew  of  the  mortgage.— Appleton  Hill  Co.  r. 
Warder,  (Uinn.)  48S.  W.  79L 

BigtatB  ot  mortgi^or. 

It).  Where  a  mortgagee  tajces  the  mortgaged 
goods  Into  his  possession  after  default,  but  traders 


them  back  to  the  mortgagor  npon  the  payment  of 
the  debt  by  the  latter,  the  mor^:agor  cannot  Insist 
upon  their  being  returned  to  him.  He  must  take 
them  at  the  place  where  the  mortgagee  has  sbmd 
them  for  saro-keeplng.— Gale  ManoTg  Co.  v.  PbU- 
Hps.  (Mich.)  48  y.  W:  1035. 

19.  As  against  a  mortgagee  who  has  unla^vfully 
taken  possession  of  the  mortgaged  property,  the 
alternative  value  which  the  mortgagor  is  entitled 
to  recover,  in  case  a  return  of  the  property  cannot 
be  had,  is  only  the  value  of  his  interest  In  It;  that 
ts,  the  value  of  the  pnqterty  lass  the  amoant  of 
the  mortgage.— Deal  v.  D.  IL  OsbonM  ft  Co., 
Ofinn.)  ^N.  W.  8S& 

Belease  and  dlsoharge. 

20.  Where  a  lease  contains  a  *'ehattel  mortgage 
clause"  as  security  for  the  iterformanoe  of  toa 
covenants  of  the  lease  on  the  part  of  the  lessee, 
the  election  of  the  lessor  to  terminate  the  lease. 
In  aocordsDce  with  its  provisions,  for  breach  of 
the  covenants  does  not  release  or  dlsoharge  tha 
lien  of  the  mortgaga.— Lndlum  t.  BotnehUd, 
(Minn.)  48  N.W.  187. 

Oheoka. 

Sea  2r«0oMai»Ie  JnstrumeHts,  UL 

Chnroh. 

Bee  Religiout  Societie*. 

Civil  Damage  Laws. 
See  JntoeetoaMno -E^qpuori. 

Collateral  Attack. 
Of  judgment,  aaa  Judammt,  H. 

QOUiABLOS. 

Veawl  and  boom. 

A  boom  which  was  broken  t/j  a  vessel  niii- 
ning  Into  It  was  hot  an  impediment  to  naviga- 
tion, hut  was  rightfully  in  the  place  where  the  ool- 
Usion  occurred ;  and,  with  the  dock  to  wtiich  It 
was  attached,  could  be  plainly  seen  from  the  vesseL 
The  master  attempted  to  drop  along -elda  another 
vessel  for  the  night,  knowing  that  u&e  force  of  tha 
wind  and  current  was  unusual  at  the  time,  and 
brought  his  vessel  within  three  lengths,  and  an- 
chored his  tow  within  600  feeU  of  the  dodt  By 
reason  of  the  current  and  wind  and  his  tow-line, 
which  was  fastened  to  the  other  vessel,  the  power 
of  his  rudder  waa  overcome,  and  his  vessel  swung 
down  with  tha  current.  He  still  held  onto  the 
tow-line,  and  strode  the  boom.  Held,  that  tiia 
master  failed  to  exercise  such  ordinary  care  and 
skill  as  the  circumstances  required.— John  Bprr 
Lumber  Co.  v.  The  a  H.  Qreen,  (Uidi.)  48  N.  W. 
570. 

Com  mi  Ml  on. 

Saa  JVieCon  and  Broltert,  1,  & 

00MFB0MI8B. 

See,  also,  .Accord  and  SomfocMon;  Payment; 
iKieaas  and  DtschaTve. 

Settlement  by  attorney. 

Where  defendant  pleads  settlement,  end 
fives  evidenoe  of  an  alleged  setUemeut  with  plain- 
tiffs' attorneys,  but  there  is  no  evidenoe  to  show 
that  pl^ntUn  aooepted  the  alleged  oompromiae,  er 
ratified  the  UDanthorfaed  act  ox  th^  attorneys  in 
making  soeii  setUement,  a  eharge  as  to  the  effect 
of  such  aoosptsnca  or  tstlfication  Is  arror.— Bvar^ 
Ingham  v.  Laa,  (Iowa,)  48  N.  W.  4SS. 

Oonfeesion. 

Evidanoa  of,  sas  CrUnliuil  £oWt  10. 
Judgment      sae  JudgmcnXi  1. 
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OONFLIOT  OF  I«AWS. 
Ccmtraots. 

1.  Notes  exeoated  and  made  payable  In  one 
state,  though  the  maker  residea  and  intenda  to  use 
the  money  borrowed  in  another  state,  where  the 
property  mortgaged  to  secnre  the  payment  of  the 
notes  is  situated,  are  governed  by  the  laws  of  the 
former  state.— Central  Tmat  Co.  v.  Burton,  (Wla.) 
48  S.  W.  141. 

Aasisnment  with  preforenoea. 

3.  The  rule  that  an  assignment  of  personal 
property,  valid  by  the  laws  of  the  state  or  oonntry 
where  made,  is  valid  everywhere.  Is  lubject  to  ex- 
ceptions; and  a  transfer,  giving  preferences  to 
certain  creditors,  made  In  another  state,  will  not  be 
nphetd  in  Minnesota,  as  to  property  ritnated  there- 
in, U  In  contravention  of  the  poller  and  laws  of  the 
state.— In  re  Dalpay,  (Minn.)  4tl  N.  W.  SM. 

CONSFIBAOY. 

Civil  action,  evidence,  see  Fraud,  1. 
Liability  of  conspirator,  see  Homidde,  ^ 

ClTil  action. 

1.  Plaintiff  alleged  that  defendant  B.,  Us  part- 
ner In  a  mercantile  trasiness,  defendant  A.,  a  cred- 
itor of  the  Arm,  and  defendant  H.,  entered  into  a 
conspiracy  in  pnrsnance  of  which  A.  Induced 
plaintiff  to  Bign  a  bill  of  sale  of  his  interest  in  the 
goods  of  tbe  firm,  on  the  representation  that  when 
A.  had  satisfied  his  daim  he  would  return  the  bal- 
ance of  plaintUTs  interest  to  him;  and  that  in- 
stead thereof  A.  turned  over  snoh  balance  to  the 
oo-defendants.  field,  that  the  petition  stated  a 
cause  of  action  against  all  the  defendant*.— Booker 
T.  Puyear,  (Neb.)  48  N.  W.  188. 

8.  in  an  action  GMfainst  defendants  for  an  al- 
leged conspiracy  with  Intent  to  defraud  plaintiff, 
the  damage  la  the  gist  of  the  action,  and  not  the 
conspiracy,  and  It  u  competent  for  the  Jury  to  re- 
turn a  verdict  for  piainUn,  though  there  may  bare 
been  no  proof  that  any  two  Of  defendants  act- 
ualfy  conspired  together  for  the  purpose  alleged. 
—Booker  v.  Puyear,  (Neb.)  48  N.  W.  m. 

CONSTITUnONAIi  liAW. 

Amendatory  statutes,  see  Stntutes,  4,  6. 

Class  legislation,  see  Phyaiciaiis  and  Surgeont, 

1,2. 

Creation  of  towns,  see  Tovms,  l-S. 

Delegation  of  legislative  power,  see  Dminaoe,  6, 7. 

Due  process  of  law,  see  Drainagej  8.  ■ 

Police  power,  see  Drnlnage,  5. 

Righta  of  property,  see  JnUadcatlng  Hquonf  1; 

Mechanice^  LLcns,  1,  3. 
Right  of  suffrage,  see  Election$  and  Voten. 

Powers  of  court  of  equity. 

1.  An  action  to  foreclose  a  mechanic's  lleoi  be- 
ing merely  statutory,  the  provision  of  Rev.  St. 
'Wis.  S  S»23,  that  where  a  jury  baa  been  demanded 
the  verdict  shall  be  conclusive,  does  not  impair  the 
constitutional  powers  of  a  court  of  eaui^.— Bent- 
ley  V.  Davidson,  (Wis.)  48  N.  W.  189. 

TitlM  of  laws. 

2.  Pub. ActBMlota.l881,No.874,iuneudIngPub. 
Acts  1875,  No.  187,  so  aa  to  include  corporations  for 

mercantile  business,  the  Mtle  of  tbe  amended  act 
being  "An  act  for  the  incorporation  of  manufact- 
uring companies,"  and  being  unchanged.  Is  void 
as  being  in  violation  of  Const.  Micb.  art  4,  S  SO, 
providing  that  no  law  shall  embrace  more  than  one 
object,  which  shall  be  set  forth  in  its  title. — ^Eaton 
V.  Walker,  (Mich.)  43  N.  W.  688. 

3.  ActNeb.  approved February28, 1881,  entitled 
'*An  act  to  regulate  the  license  and  sale  of  malt, 
spirituous,  and  vinous  liquors,"  etc,  may  prop- 
erly include  a  provision  requiring  the  licensee  and 
bis  bondsmen  to  pe^  all  damama  which  Individuals 
may  sustain  In  consequence  ai  intoxicaUng  liquors 
furoisbed  by  him  to  another.  —  Pofflnbarger  T. 
Smith,  (Neb.)  48  N.  W.  lldO. 

4.  Pub.  Laws  Mich.  1861,  Na  26,  (How.  St.  { 
6879,)  entitled  "An  act  to  provide  for  tna  ehnn^ng 


the  names  of  minor  aaoptea  c&uoren,  ana  ot  otner 
persons, "  whic^  provides,  also,  that  the  persons 
adopting  a  child  shall  stand  In  the  place  of  parents, 
and  that  the  child  shall  be  their  heir  at  law,<ia  In 
violation  oS  the  constitutional  provMoD  requiring 
the  object  of  an  act  to  be  OEprsssed  In  lu  tiUai— 
People  T.  Congdon,  (lUtdL)  48  N.  W.  W& 

Special  laws. 

6.  Pnb.  Acts  Mich.  1887,  Ko.  147,  anthorldng 
an  attorney's  fee  to  be  taxed  by  a  justice  of  the 
peace  in  entering  judgments  for  personal  services 
rendered  by  plaintiff, Is  unconstitutional  and  void, 
it  being  an  attempt  to  give  special  advantages  to 
one  claaa  at  tbe  expense  of  another. — Grand  Rapids 
Chair  Co.  r.  Runnels,  (Micb.)  43  N.  W.  1006. 

Ex  post  fttoto  and  retrospeotiTe  laws. 

6.  After  an  action  to  abate  a  nnlaanoe  of  sdl- 
Ing  liquors  had  been  commenced  under  the  Iowa 
prohibitory  law,  a  statute  waa  enacted  authorizing 
the  taxing  of  an  attomey'a  fee  against  defenduit. 
Held,  that  to  apply  this  statute  In  tbe  action  does 
not  infringe  the  constitutional  prohibition  as  to 
ex  post  fticto  laws,  as  the  fee  thus  collected  Is  part 
of  the  cost,  and  not  ot  the  penary.  Following 
Campbell  v.  MandersoboU.  80  K  W.  M.— irarlay  t. 
Ooisheker,  (Iowa,)  48  N.  W.  STOl 

7.  Code  Iowa,  %  1360,  aa  amended  by  AoU  ISth 
Oeu.  Assem.  c.  15,  provides  that,  where  work  In 
the  construction  or  a  railway  has  ceased,  and  has 
not  In  good  f  al  th  been  resumed  for  a  period  of  rtght 
years,  the  land  on  which  the  railway  is  being  built 
shall  revert  to  the  owner  of  the  tract  from  which 
it  was  taken.  Held  that,  thottgb  the  statute  be 
construed  to  apply  to  roads  abandoned  before  its 
enactment,  and  on  which  work  was  commenced 
within  less  than  eight  years  thereafter,  it  cannot 
be  said  to  operate  retrospectively,  since  the  statute 
does  not  create  tbe  suspension,  but  simply  pre- 
8cril>es  its  effect.— Sklllman  v.  Chicago,  H.  &  St. 
P.  Ry.  Co.,  (Iowa,)  48  N.  W.  W6. 

Obligation  of  ooBtracts. 

8.  Though  tbe  charter  of  a  street-railway  oom- 
pany  requires  It  to  pave  inside  of  Its  rails,  a  sub- 
sequent ordinance,  passed  by  the  city  in  Pursu- 
ance of  Acts  20th  Gen.  Assem.  Iowa,  o.  20,  re- 
quiring It  to  pave  one  foot  outside  of  its  rails,  is 
not  In  violation  ot  the  obligation  of  the  contract,  as- 
suming plaintiffs  charter  to  have  been  a  contiisct, 
as  the  city  did  not  thereby  preclude  Its^f  from  im- 
posing additional  burdens,  aa  autbortsad  by  Code 
low  k  %  1090,  which  provides  that  tbe  privileges 
and  franohlses  ot  oorporatlons  shall  at  all  times 
ramain  subjeot  to  legislative  control,  and  may  be 
altered  whenever  the  general  assembly  shall  deem 
aeoesaary  for  the  pabuc  good.— SioDX  CUy  Bt.  Bf. 
'JO.  T.  City  of  Sioux  City,  (Iowa,)  48  N.  W.  8S4. 

Vested  rights. 

9.  Code  Iowa,  S 1260,  as  amended  by  Acts  18th 
Gen.  Assem.  o.  lo,  provides  that  when  work  in  the 
construction  ot  a  railway  has  ceased,  and  has  not 
been  in  good  faith  resumed  tor  a  period  of  eight 
years,  the  land  on  which  the  road  is  being  built 
shall  revert  to  the  owner  of  the  tract  from  which 
it  was  taken.  Seld,  that  the  statute  does  not  in- 
terfere with  vested  rights  or  impair  the  obligations 
of  contracts,  as  tbe  property  right  of  tbe  holder  of 
ft  right  Of  way  does  not  attaoh  to  the  land  independ- 
ent of,  and  disconnected  from,  Its  use  tor  publlo 
purposes,  and,  when  the  public  use  becomes  impos- 
sible or  Is  abandoned,  the  right  to  hold  the  land 
ceases.— Sklllman  v.  Chicago,  M.  &  St.  P.  Ry.  Ca, 
(Iowa,)  43  N.  W.  275. 

Regulation  of  commerce — Police  power. 

10.  Where  liquor  purchased  at 'a  point  outside 
of  the  state  of  Iowa  is  put  up  iu  bottles,  securely 
sealed  and  packed  In  oases,  or  in  kegs  and  barrels 
likewise  sealed,  and  so  transported  to  a  point 
within  the  state,  the  prohibition  of  the  sale  of  such 
liquor  in  the  original  packages  Is  within  the  police 
power  ot  the  state,  and  Is  not  in  violation  of  the 
oonstitution  ot  tbe  United  States,  vesting  in  con- 
gress the  right  to  regulate  commerce  between  the 
states.  Following  CoUins  v.  Hills,  41  N.  W.  STL— 
Lelae^    Hardin,  (Iowa.)  48  N.  W.  188. 
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taxation. 

11.  How.  SL  Mich,  a  94,  f  33,  reqalrlog  evei? 
tram-ratlway  company  to  pay  to  the  state  oce-half 
o<  1  per  cent,  od  the  capital  stock  In  lieu  o(  all 
other  taxes,  waa  repealed  by  Laws  1883,  p.  4, 
which  revised  the  tax-laws  aad  adopted  the  plao 
Of  the  tu  commissioa.  ileld^at  the  repealiDg 
Ht  was  not  ancoDstltntioiuil.  Following  Railway 
Co.  T.  Quthard,  18  N.  W.  32».— City  of  Detroit  v. 
Detroit  City  Ey.  Co.,  (Mich.)  43  N.  W.  447. 

19.  ChBrter<tf  Port  UurOD,  Mich.,  c  18,  1.3. 
wbloh  make  it  the  duty  of  every  person  owaine, 
oocapyiofr,  or  having  an  interest  in  real  estate  in 
that  dty  to  maint^n  sidewalks,  and  antnoriie  the 
oommon  council  to  provide  for  the  punishment  by 
fine  or  imprisonment,  or  both,  of  any  person  who 
Degleots  to  comply  with  the  resolution  or  ordl- 
naaoe  relattvo  to  toe  construction  or  maintanance 
of  sldewallcs,  are  onooDStitutioDaL— City  of  Fort 
Huron  t.  Jenktuon,  (Miidk)  48  N.  W.  923. 

Constrnotive  Tmrta. 
Sao  Tnuto,  a,  8. 

OONTBMFT. 
lUtaM  to  pay  alimonr,  ue  Dtvone,  11,  IB. 
Bribing  Juror. 

How.  St.  Mich.  e.  856,  S  1*  nM.  4.  provides 
that  ovenr  court  shall  have  power  to  punish,  by  fine 
and  Impruonment,  any  unlawfolinterference  with 
the  proceeding*  In  any  action  whereby  the  rights 
of  a  party  may  be  defeated  or  prejudiced,  and 
other  sections  provide  for  allowance  oy  the  court 
ODt  of  such  fine  of  indemnity  to  the  party  ag- 
grieved, and  also  for  proceedinga  where  no  party 
is  aggrieved,  and  the  defendant  falls  to  appear. 
Beld,  that  the  court  may,  on  iu  own  motion,  pun- 
ish as  for  a  contempt  an  attempt  to  bribe  a  Juror 
to  bring  about  a  disagreement  of  the  jury,  though 
no  prejudioa  to  olthar  party  result  nom  aucb  at- 
tempt.-4Aiigdon  t.  Judgu,  (HidL)  48  HI.  W.  810. 

ooTsmsnsAsoE. 

Affidavit. 

1.  An  affidavit  for  contlnnanoe  on  aooonilt  of 
absent  witnesses,  which  falls  to  show  that  either 
their  personal  attendance  or  testimony  will  prob- 
^>ly  be  obtained  If  time  be  granted,  is  insnfflclent, 
where  it  does  not  appear  that  the  facts  sought  to  be 
established  cannot  be  proven  by  other  witnesses 
within  the  jurisdiction  of  the  oourk— Rowland  v. 
Bhephard,  fNeb.)  48  N.  W.  8M. 

Appeal— Bevlew. 

•i.  The  docket  of  ^e  county  Judge  contained  a 
recital  that  a  motion  for  a  continuance  was  over- 
ruled **as  not  appearing  sufficient  to  the  court." 
There  was  notbioft  of  record  to  show  that  any  evi- 
<lence  was  offered  by  either  party,  except  the  affi- 
davit for  a  continuance.  Held,  that  the  district 
court  did  not  err  in  refusing  to  reverse  the  Judg- 
ment of  tbe  oonnty  Judge  upon  the  vround  that 
other  evidence  was  neard  contradlctTng  the  affi- 
davit filed  in  support  of  tbe  motion.— Rowland  t. 
Hhephard,  (Neb.)  43  N.  W.  844 

To  take  evldeno*. 

8.  Where  ample  time  kas  beenglTen  for  tbe 

prodnotlon  of  evidence,  a  motion  for  continuance 

to  enable  one  of  the  parties  to  an  action  to  talce  ad- 
ditional evidence  is  properly  overruled.— 'Hardin  t. 
Iowa  Ur.  A  ConsL  Co.,  (Iowa,)  43  N.  W.  648w 

OONTBAOTS. 

tiee,  also,  ulrbftrotlon  and  ^uvird;  A»»ignment; 
■Aaaignmmt  far  Benefit  of  CreclUort;  Bonds; 
CiiTTler»;ChtittelMortoafic8: 1'trvmantB;  Deed; 
Factan  and  Broken;  Fraud*,  Stntute  of; 
Frnudultrnt  CanveynneeB;  JiiBitrnnre;  Inter- 
rnt:  LnrtriloTd  find  Tenant;  Neootlnblelnjitru- 
meiitu;  PartneriOiip;  Principal  and  Agent; 
PrlndpalandSunty;  Sale;  apeclfie Perform- 
ance; Unary;  Vendor  and  Vmukc. 


Action  for  breach,  see  Frniid,  3. 

Damages  lor  breach,  see  Dnmngrn.  8-18. 

In  restraint  of  trade,  see  Oorprtraf  form,  5. 

Interpretation,  see  PrfndjMil  and  Agent,  1, 18. 

Law  governing,  see  Conflict  nf  L<iw$,  1. 

Public  policy,  see  Office  and  Q^er,  1 ;  BaUroad 

Companten,  1- 
Reformation,  see  Equity,  8-7. 
Release,  see  Ntwntion,  2. 
Rescission,  see  Equity,  8-10. 

Nature  and  requisites. 

1.  Plaintiff  wrote  to  defendants  offering  to 
make  an  effort  to  recover  from  a  county  certain 
taxes  paid  by  defoodants  upon  school  lands  which 
they  owned.  .They  telegraphed  him  to  proceed, 
providing  he  would  do  so  for  a  fee  of  10  per  oent. 
upon  the  amount  reoovored.  He  answered  tel- 
egraph, declining  their  offer,  but  soon  tberMfter 
wrote  them  a  letter  saying  that  be  was  not  in  a 
position  to  dictate  terms,  and  that  he  bad  pre- 
sented their  claim  to  the  county  board.  Subsfr- 
quent  to  that  time  he  frequently  notified  them  ot 
tlie  proceedings  whiob  he  was  taking,  and  finaUj 
of  his  success  in  recovering  tbe  money  from  tbe 
oonnty.  No  objections  were  made  by  them  to  bis 
action,  although  they  were  at  all  times  advised  of 
the  efforts  being  mode  by  him  In  their  behalf. 
Scld,  that  the  evidence  Justified  tbe  finding  of 
the  district  court  that  be  was  entitled  to  10  per 
cent,  of  the  amount  zeoovered.— Emery  T.  Cobbor, 
(Neb.)  43  N.  W.  410. 

a.  Plaintiffs  sued  defendant  for  professlonat 
services,  and  afterwards  offered  todismiss  the  suit 
if  defendant  wonld  pay  a  oortain  amount  with, 
in  80  days.  Defendant  answered  by  latter,  accept- 
ing the  offer,  nalntlffs  then  wrote,  acknowledg- 
ing tbe  letter,  and  adding,  "We  wish  it  distinctly 
understood  that  time  is  M  the  ewenoe  of  this  set- 
tiement.  **  Defendant  failed  to  pay,  but  kept  writ- 
ing that  he  would  pay  as  soon  as  posalble,  and 
was  trying  to  raise  money.  Plaintiffs  wrote  oo- 
casionally  that  they  were  in  need  of  money,  and 
had  waited  unreasonably  long,  eto.  Herd,  thattbe 
oontract  was  a  binding  one,  and  the  fact  that  pl^n- 
tiffs  added  in  their  letter  the  reference  to  timo  did 
not  introduce  a  new  term.— Hnbbell  r.  Palsur, 
(Mieb.)  48  N.  W.  442. 

VtikUtjr— Oonsiderstiott. 

8.  A  promise  to  pay  for  goods  furnished  to  a 
third  party  having  been  made  prior  to  the  delivery 
of  any  of  tbe  property  sold,  and  suoh  sale  and  do* 
livery  having  been  made  upon  tbe  faith  of  the 
agreement  of  tbe  promisor,  it  was  sustained  a 
suffldentconstderatloo.— Lindsay  v.Heatoo,  (Neb.) 
48  N.  W.  430. 

4.  Even  if  the  oommon-law  presumption  of 
oonsideration  in  sealed  instruments  tw  deemed  to 
have  been  transferred,  since  the  abolition  of  pri- 
vate seals,  to  writings  of  equal  solemnity  at  com- 
mon law,  it  does  not  apply  to  an  agreemeat  which 
shows  by  express  language  that  It  la  without  oon- 
slderatloa.— Bender  v.  Been,  (Iowa,)  48  H.  W.  81& 

 FabUo  poUoy. 

B.  Plaintiff  and  H.  were  equal  partners  In  an 
option  for  the  purchase  of  land.  Defendant  con- 
tracted with  them  tor  ita  purchase  within  a  speot- 
fled  time,  and  at  a  specifled  price.  The  nego- 
tlaUoDS  were  carried  on  mainly  by  pli^ntlff.  on 
behalf  of  himself  and  H.,  and  defendant  prom- 
ised to  pay  him  acertain  amount,  in  addition  to  the 

Sorobaae  price  of  the  land,  If  he  would  secure  and 
eUver  to  it  a  contract,  signed  by  himself  and  U. 
To  this  plaintiff  agreed,  on  eonditioa  that  the 
agreement  should  be  concealed  from  H.  Held, 
that  this  agreement  was  in  fraud  of  H.'s  rights  as 
an  equal  partner  with  tbe  plaintiff,  and  void  as 
agalntit  public  pulioy. — Oleason  v.  Chicago,  M.  ft 
St.  P.  R.  Co.,  (lowo,)  48  N.  W.  617. 

6,  The  facts  that  the  thing  contracted  for  was 
In  itself  lawful,  and  that  the  defendant  wan  bone- 
flted  by  the  agreement,  do  not  give  the  plaintiff 
any  ri^ht  of  recovery.— (Jleason  v.  Chicago,  M. 
BU  P  R.  Co    (Iowa.1  43  N  W  517  ^  ^ 

7.  A  contract  wherebv  defendants  agree  to  fur^ 
nlsb  complainant  with  money  and  credit  to  enable 
Urn  to  purchase  stock  In  a  oorpontlon  formed  to 
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prerent  competition  In  the  znannfaotare  wd  tale 
of  an  article  of  neoeseity  beioe  In  fartherance  <tf  a 
monopoly,  and  growing  oat  of  tranaacttons  in  con- 
nection tberewitb,  la  a^aloBt  public  policy,  and  tbe 
court  will,  of  Its  own  motton,  take  noUoe  of  ita 
lUegsIity  wben  called  upon  to  adjnit  the  rlriita  of 
tbe  parties  under  It.— Richard  ■on  v.  BnbL  ^Uch.) 
48  N.  W.  1103.* 

Interpretation. 

8.  A  contract  for  tbe  manafaetnre  of  engrav- 
Inn  and  litbographa  for  theatrical  pnrposee  pro- 
vided tbe  manner  and  time  of  doing  the  work,  and 
that  it  was  to  be  called  for  by  tbe  party  ordering 
it.  Held,  that  on  ita  completion  and  acceptance 
by  him  he  became  liable  for  the  contract  price, 
and,  while  It  remained  nnoalled  for,-ttae  manufact- 
urer held  it  as  bailee,  and  its  subsequent  destruo- 
tlon  by  fire,  without  his  fault,  did  not  affect  his 
right  to  recover  tbe  price. —Central  Lith.  3t  Eng. 
Co.  T.  Mooie,  (Wis.)  43  S.  W.  1124. 

9.  Tbe  questloniB,  when  the  theatrical  season 
ended,  and  what  was  suffldentdellTery,  within  the 
meaning  of  the  contract,  were  quesUons  of  law, 
depending  on  the  construction  and  legal  effect  of 
tbe  contract,  and  were  improperly  submitted  to 
the  jury,  but  as  tbe  court  ruled  on  them,  by  refus- 
ing to  set  aside  the  verdict,  the  flndlngs  of  the  jury 
in  that  respect  become  harmless. — Central  Lith.  & 
Eng.  Co.  V.  Moore,  (WU.)  48  N.  W.  U24- 

10.  The  usualcourseof  dealing  between  the  par- 
Ues  under  a  contract,  and  their  own  practical  con- 
stmction  thereof,  will  be  considered  in  determin- 
ing tb^r  righte  and  liabilities  In  transactions  un- 
der it.— First  Nat.  Bank  T.  Jagger.  QDnn.)  4»  N. 
W.  70. 

11.  The  specifications  for  thefiUIngand  grading 
of  one  of  defendant's  streets  provided  that  "pay 
quantities  should  be  ctMnputea  from  excavation 
and  borrow  pit  measurements. "  It  appeared  that 
■nc^xpoy  quantities "  are  as  frequently  and  ac- 
curately ascertained  by  measuring  the  fill  or  em- 
bankment and  deducting  a  well-«stabHsbed  per- 
centage for  the  difference  in  the  measurement  of 
earth  before  and  after  removal,  as  by  tbe  method 

grescribed.  Held,  that  testimony  was  admissible 
mding  to  show  that  It  was  not  nractioahle  In  this 
case  to  measure  the  "borrow  pit, "and  that  a  re- 
oovery  on  tbe  basis  of  embankment  meaBuremente 
was^i^er.^-O'Dea  r.  Citj  of  Winona,  (Minn.)  4S 

12.  In  an  notion  to  reoorer  assessments  aUe^red 
to  be  due  an  a  oontract,  tt  appeared  Uiat  several 
owners  of  logs  agreed  that  one  of  their  number 
should  drive  them,  and  levy  an  eqnitable  assess- 
ment to  pay  therefor.  Tbe  contract  recited  that 
the  parties  owned  logs  lying  along  the  banks  of  a 
creek,  and  were  desirous  of  having  them  driven 
into  the  river  "before  the  m^n  spring  drive  on 
said  river  of  the  present  year  passes  said  creek ; " 
and,  to  **accompluh  the  driving  of  said  logs  vrith 
economy  and  the  least  inconvenience,"  plaintiff 
was  appointed  to  take  charge  of  the  drive,  with  full 
power  of  management,  but  it  contained  no  further 

£ revision  as  to  wben  the  drive  should  start,  or  the 
igs  arrive  at  their  deatlnatlui.  field,  that  a 
charge  that  the  time  In  which  i^aintis  was  to 
drive  tile  logs  was  not  limited  in  uie  eontraot  was 
error.— Darrah  y.  Gow.  (UicAi.}  48  It.  W.  8(0. 

Performance. 

13  Wben  a  party  has  substantially  oomplied 
with  the  terms  of  a  oontract  which  he  is  to  per- 
form to  the  satisfaction  or  aroroval  ot  the  other 
party,  whereby  the  property  oi  the  latter  has  been 
materially  benefited,  the  Improvemente  and  bene- 
fits being  of  such  a  character  that  they  must  neo- 
essarily  oe  appropriated  and  retained  by  the  party 
for  whom  they  are  made,  the  oontractor  Is  entitled 
to  recover  upon  his  contract. — O'Dea  V.  Citj  of 
Winona,  (Minn.)  43  N.  W.  97. 

14.  The  plaintiff  entered  Into  a  contract  with 
defendant  to  All  and  grade  one  of  its  streets.  In 
accordance  with  plans  and  speolflcatlons  already 
prepared  by  the  city  engineer.  But  the  roadway 
as  completed  by  pUuntlS  was  two  feet  lower  than 
the  grade  line  lud  down  on  the  originsj  plan.  It 
was  conceded  that  at  some  time  Uter  bids  were 
called  for,  and  the  acceptance  of  the  one  filed  by 


tdidntlfl;  the  oonncU  determined  to  have  less  woA 
done  than  was  provided  for  In  the  plans  and  spec- 
ifications. But  there  was  no  record  indicating 
when  this  det^oo  was  made,  and  none  which 
clearly  showed  to  what  extent  the  contemplated 
improvement  was  changed  or  abandoned.  Held, 
that  testimony  was  admissible  tending  to  show 
that  at  the  ooanoil  meeting  at  which  plalntiff*s1dd 
waa  accepted,  and  at  which  pliMntilE  waa  present, 
a  oonveraatton  took  place  between  manbers  at  the 
council  and  the  engineer,  whloh  indicated  thai 
there  had  been  a  departure  from  the  original  plan 
of  improvement  as  to  Its  character,  and  that,  ol 
some  time  subsequent  to  tbe  presentation  of  the 
plan  to  tbe  council  and  the  commencement  of  the 
work,  the  engineer  caused  a  new  grade  line  to  be 
laid  down  on  tbe  profile.— O'De*  V.  GUy  Of  Whto- 
na,  (Minn.)  4SN.  W.  97. 

15.  The  work  waa  to  be  done  under  thedlrae- 
tion  of  the  city  engineer,  and  he  fixed  the  grade 
line  on  the  ground  in  conformity  with  the  new  line 
allured  by  plaintiff  to  have  been  laid  down  on  the 
profile ;  and  pl^ntiff  in  good  faith  filled  the  street 
up  to  such  grade  line  under  the  constant  supervis. 
Ion  of  the  engineer,  who  finally  approved  the  work, 
and  oartifled  that  it  had  bera  performed  In  accord* 
ance  with  the  oontnwb  HOi,  that  then  waa  a 
practical  oonstmctloD  oi  the  contract,  which  the 
court  ooold  not  ignore.— O'Dea  v.  Cl^  of  Winona, 
(Minn.)  48  N.  W.  97. 

16.  Plaintiff  entered  Into  contract  with  defend- 
ant to  fumiafa  It  with  a  fire-alarm  for  ita  volunteer 
fire  department.  Flalntiffa  proposition,  which  was 
made  a  part  of  tbe  contract,  provided  that  plaiotifl 
"agrees  to  do  all  of  the  above  work  and  complete 
the  contract  in  about  80  days  from  the  date  of  the 
signing  of  the  contract,  and  your  honorable  body 
[the  city  council]  shall  thoroughly  test  the  work- 
ing of  the  same  within  SO  days  uter  tiie  comple- 
tion of  said  work,  and.  It  foond  to  be  satlafaotOT;* 
and  according  to  contract,  accept  and  pay  for  the 
same."  The  written  contract  stipulated  as  follows: 
"  8aid  first  party  to  have  80  days  after  the  contract 
la  completed  to  test  bell  and  working  apparMos, 
and,  in  case  same  is  satdsfactorr,  as  per  contract, 
then  they  agree  to  pay, "  etc  under  the  contract 
the  tone  of  the  bell  was  to  be  second  A  below  mid< 
die  C  on  theorgan.  Tbe  tone  of  the  bell  furnished 
by  plaintiff  was  about  E  fla^  and  on  being  tested 
by  the  council  was  rejected  as  not  satluadory. 
Held,  that  plaintiff  could  not  recover  tiie  contract 

S rice.— United  States  Electrio  Pire-Alarm  Co.  v. 
Ity  of  Big  Bapids,  (Hloh.)  48  N.  W.  lOSO. 

17.  Though  a  builder  has  agreed  that  the  archi- 
tect's oertifioate  shall  be  a  oondition  precedent  to 
every  payment  on  the  work,  he  may  recover  tbe 
amount  due,  if  he  can  prove  that  the  work  la  com- 
pleted in  accordance  with  the  oontract,  and  that 
the  certificate  la  arbitrarily  or  dlshonestlT  with- 
held.—Bentley  T.  Davidson,  (Wis.)  48  N.  W.  189. 

18.  Plaintiff,  withOQt  any  previous  oontract 
with  defendant^  deposited  in  bank  a  sum  of  money, 
to  be  paid  to  him  If  be  should  on  or  before  a  cer- 
tain day  deposit  with  the  bonk  certain  conveyances 
of  real  estate  to  plaintiff,  and  other  instruments. 
Held,  that  defendant  could  be  entiUed  to  receive 
and  retain  the  money  only  by  oomplylng,  within 
the  time,  with  the  terma  of  the  oepoalt  of  the 
money.— Cannon  River  Mjanufra  Aea'n  t.  Bogers, 
(Minn.)  48  N.  W.  793. 

Alteration  and  modifloation. 

19.  Defendant  ci^  did  not  waive  the  provl^oo 
of  a  contract  aa  to  the  tone  of  a  bell,  agreed  to  be 
furnished  by  plaintiff,  by  the  facts  that  bells  of 
the  weight  specified  In  the  contract  are  not  manu- 
factured having  such  tone,  and  that  when  the 
chairman  of  the  council  committee  was  notified  of 
that  fact  he  told  plaintiff  to  do  the  best  he  could 
with  the  tone  of  the  bell,  as  It  was  not  shown  that 
he  had  any  authority  to  make  any  changes  in  the 
contract.— United  States  Electric  Fire-iJarm  Qo. 
v.  City  of  Big  Rapids,  (Mich.)  48  N.  W.  lOSO. 

20.  Where  plaintiff  sold  defendant  his  omnibus 
line,  and  defendant,  in  writing,  agreed  to  run  a 
separate  omnibus  between  the  depot  and  plaintiff's 
hoteL  a  reply  by  pl^ntiff,  when  told  by  defendant 
that  he  did  not  intend  to  run  a  separate  omnlbns, 
Uiat  he  might  go  on  and  run  it  as  he  wished,  was 
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ftreleMO  of  def«od»Dt  from  the  contracts  thouRh 
there  was  no  new  oonsldentton.— Oithawar  t- 
loran.  (Wis.)  48  N.  W.  906. 

Aotlona  for  breach. 

31.  Id  ma  action  for  hreeoh  of  a  oontraet,  made 
"bj  the  aeller'B  agent  for  tiie  delivery  of  oeruln 
goods,  and  giviog  the  purchaser  the  exclusive 
v^ht  to  sell  the  goods  in  a  certain  terrltorr,  when 
there  is. evidence  showing  that  the  purchaser  was 
to  have  the  goods  for  sale  as  long  as  he  "pushed 
them, "  the  question  whether  there  was  an  agree- 
ment on  the  purohaaer'a  part  to  aend  men  Into  the 
territoiT  to  canvass  and  work  np  a  trade  Is  the 
goods  snonld  he  suhmitted  to  the  Jury.— Kaufman 
T.  Farlev  ManuPc  Co..  (Iowa,!  48  N.  W.  Bt3. 

SS.  In  an  action  lor  damages  for  breach  ot  a 
eontraot  to  keep  sheep  for  puunUlFa  Intestate,  a 
question  being  as  to  the  unfitness  of  the  sheds  In 
which  the  sheep  were  kept,  defendant's  request  to 
charge  that,  before  plaintiff  could  recover  on  ao- 
oonnt  of  the  Improper  location  of  the  sheds,  the 
Jnrv  must  be  satisfied  that  men  of  ordinary  skill 
and  prudence.  In  keeping  sheep,  would  not  have 
Seated  the  sheds  where  defendant  located  them, 
ought  to  have  been  given  tjerftotinv— Wolsohled  T. 
Thome.  (Mich.)  48  N.  W.  IS. 

23.  Inan  actlmifor  breach  of  contract,  pl^nUffs* 
evidence  showed  that  they  had  made  an  agreement 
with  the  defendant  whereby  the  latter  was  to  be- 
come their  agent  for  the  sale  of  a  certain  article 
In  a  given  territory,  wherein  defendant  was  to  ad- 
Tertiso  and  labor  to  sell  saoh  article,  wblch  the 

!>lalutlfEs  agreed  to  furnish  him  at  less  than  half 
ts  value,  and  he  was  to  sell  the  same  nowhere 
•Isa;  that  plaintffls,  in  pucsusoce  of  the  agree- 
ment, famished  the  defendant  with  a  certain 
quantity  of  such  article,  wherenpon  defendant  sold 
the  same  outside  of  the  terrlto^  named,  refusing 
to  establish  an  agency,  and  work  up  a  trade  in  the 

Slalntlffs*  goods  therein ;  and  that  plaintiffs  were 
araagad  several  thousand  dollars  by  such  neglect 
and  fraudulent  conduct  of  the  defendants  No  evi- 
dence waa  introdaced  ra  behalf  of  defendant. 
Heldy  that  the  qoastions  as  to  the  wtistenee  of  Uie 
contract,  and  the  damages  sustained  by  Ita  breach, 
should  have  been  snbmltted  to  the  Jury.— Dena- 
more  v.  Hinchman.  (llich.)  43  N  W  480. 

9i  In  an  action  for  the  price  of  pntHng  a  tin 
roof  on  defendant's  house,  it  appeared  oonclnslvely 
that  the  proper  manner  of  fastening  it  was  to  place 
cleats  on  it  as  near  as  possible  to  the  seams,  and 
to  n^l  each  cleat  with  two  nails.  There  was  evi- 
dence that  much  of  the  work  was  not  so  done, 
and  that  consequently  the  root  was  torn  off  by  the 
wind.  As  against  this  evidence,  two  ot  the  work- 
men testified  that  they  did  all  their  work  in  the 
proper  manner,  txiA  that,  as  far  as  they  knew,  It 
was  all  done  so;  but  there  was  another  workman, 
who  was  not  a  witness,  and  there  was  no  evidence 
that  his  workwaaproperlydone.  Hetd,  that  Judg- 
ment should  be  rendered  for  defendant  without 
givingthe  case  to  the  Jury.— Unthv.  Froot,  (Wis.) 
41 H.     ■  flKi. 

9S.  Where  a  building  oontract  provides  that,  if 
the  coBtraotor  fall  to  comply  with  the  oonditioos 
thereof,  the  arohiteot  shall  be  entitled  to  take  pos- 
session of  the  buUdlog,  this  right  does  not  depend 
upon  the  mere  arbitrary  discretion  of  the  architect, 
but,  in  an  aotloa  for  damages  by  the  contractor  for 
aacb  Interference  by  the  architect,  the  issue  wheth- 
er he  had  so  fulfillfKl  his  contract  Is  one  which 
he  ia  entitled  to  have  tried.  Nor  is  the  deolsion  of 
the  building  inspector,  ttiat  the  contractor 'is  not 
oomplylng  with  a  oltjf  ordinanoe,  final  and  oondu- 
slve  as  to  the  rights  of  the  contractor  npon  the  trial 
of  suoh  Issue,  where  the  ordinanoe  does  not  as- 
sume to  give  his  decision  any  suoh  aflact>— White 
T.  Barrigan,  (Minn.)  4)t  N.  W.  89. 


Oontribator7  NegUgexuio. 

8Mjr«0liffenoe,7-S. 


CJonversioii. 

See  Trover  and  Conversion. 
V.48N.W.— 74 


ConveyanoeA. 

See  AtHgnment:  Atnignment  for  Benefit  of 
Creditors;  Chattei  Mortgaga;  Dud;  Praudiut 
lene  Oonwi/anoei;  Mortgage*!  Sales  ymdor 
ana  Vendee. 


COBFOItATIOirS. 

See,  also,  BanJts  arid  Banking:  Carriera;  Hfme 
and  Street  Baitronde;  Inmranee;  Municipal 
Corporations;  Bntirond  Campmiiee;  ReUgtoue 
Soeletlee;  Telephone  Cnmpaniee. 

Actions  against,  see  Quo  Warranto. 

 stookholders,Bee  Setroffand  Counter-Claimfi. 

Authority  of  directors,  see  ChaUei  Mortgagee^  X 

Foreign  corporations,  see  EnUn^nt  Domtfin,  2. 

Incorporation  laws,  see  CotufttuMonolXow,  9. 

Service  on,  sea  ITriEti,  9,  & 

Corponrta  name* 

1.  A  loan  and  trost  oompany,  wbloh  has  taken 
ttie  name  of  the  state  In  which  It  doea  business  as 
apart  of  Ittoorporate  name,  la  not  entitled  loan 
Injunction  rastralniiig  *  similar  mb  of  the  name  of 
the  Btata  by  anottier  umui  and  trust  oompany  doing 
business  at  a  point  100  miles  distant,  the  proof 
not  showing  a  conflict  of  interest,  or  that  theousU 
DOSS  transacted  by  defendanU  would  matwially 
interfere  with  MMntlfPa  tansliissB.  —  Nabrask* 
Loan  &  Trust  Co.  v.  Nlns.  (Vek)  48  V.  W.  818. 

Corpormte  existenoe, 

5.  When  a  law,  providing  for  the  orgaolzatloB 
of  corporations.  Is  held  void  on  acoount  of  its  title 
not  being  within  the  constitutional  provision,  an 
association  under  Ito  provisions,  each  member 
aharing  In  the  profits  and  losses  of  the  bnsiness 
in  proportion  to  the  money  he  has  pot  Into  ths 
capital  stock,  will  not  oonsutute  the  parties  thei«- 
to  a  corporation  de  faetot  and  their  carrying  on 
business  In  the  corporate  name  is  not  evidence  of 
user  which  oau  be  coosldered  tn  aid  of  their  legal 
existence :  hut  they  are  liable  as  oartaers  for  debts 
ooDtraoted  by  them.— Eaton  r.  Wallcer,  (Mich.)  43 
N.  W.  638. 

8.  In  an  aoU<w  against  certain  persons  who  al- 
lege that  they  are  a  "corporation,  it  is  error  to 
•lolude  the  testlmoov  of  plaintiff  that  he  did  not 
know  defendants  to  Be  a  corporation,  nor  did  he 
deal  with  them  as  such,  but  that  he  waa  informed 
by  one  of  the  defendants  that  they  were  a  partner- 
ship, and  in  the  belief  that  they  were  so  be  dealt 
with  them.— Baton  t.  Walker,  (Mich.)  48  N.  W. 

Dw3a 

4.  In  suoh  an  aoUon,  a  finding  that  defendants 
were  a  corporation,  and  that  plaintiff  knew  it,  and 
dealt  with  them  as  suoh,  is  not  sustained  by  evi- 
dence that  defendants  published  their  alleged  in- 
corporation tn  the  public  press,  and  mailed  to  pl^n- 
tiffs  ^roniarsand  letter  heads  showing  suoh  ioeor- 
poration,  which  It  Is  not  shown  that  he  ever  re- 
oalTod.— Baton  t.  Walker,  (Mioh.)  48  H.  W.  888. 

Illegal  otdoot— Xcmopoly. 

6.  AoorporaSlonknownastlw^DlamondMiateh 

Company"  was  organized  under  articles  of  incor- 
poration which  stated  that  Its  business  vras  to  man- 
ufacture, buy,  sell,  and  deal  In  friction  matches, 
and  all  articles  entering  into  the  oomposltion  and 
manufacture  thereof,  and  also  in  naohlnes  and 
machinery,  whether  applicable  to  the  manufacture 
of  friction  matches,  or  to  other  purposes,  and  to 

Eurchase,  own.  and  sell  exoloslve  rights  under 
stters  patent  relating  to  the  msuulacture  of  fric- 
tion matches,  and  to  machines  and  machinery  ap- 
li^lcable  thereto,  or  to  other  purposes,  and  to  Doy, 
sell,  own,  and  deal  In  any  real  or  personal  property 
necessary  convenient  to  the  prosecution  of  said 
business.  It  appeared  that  the  obje<A  of  the  cor- 
poration was  to  buy  np  the  property  of  sU  indi- 
viduals or  corporations  engaged  in  the  manufact- 
ure oiF  friction  matches,  exacting  from  the  mano- 
facturer,  in  every  case  of  such  transfer,  a  bond 
tliat  sucD  manufacturer  would  not  for  a  term  of 
years  engage  In,  or  aid  anyone  else  in,  the  manu- 
facture of  matches  in  any  place  where  such  action 
might  oonfllot  with  the  interests,  or  diminish  tha 
'  ules,  or  lessen  the  profits,  of  the  IMamond  Matelh 
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Company.  Be&,  tliat  snob  corporation  Is  unlaw- 
fal,  and  against  publio  polity,  Its  object  beinir  to 
prevent  competiuon,  and  control  the  price  of  an 
article  of  neoessi^.— Bichardaon  T.  BohL  (Mlfdi.) 
4SN.  W.n08.« 

Controotfl. 

0.  In  an  action  uatawt »  oorporation  upon  a 
note  signed  by  )t«  ofHoers,  where  It  appears  that 
the  execution  of  the  note  was  expressly  authorixed 
at  %  meeting  of  the  board  of  directors,  it  will  be 
presamed,  in  the  abseDce  of  any  proof  to  the  con- 
trary, that  the  board  was  rightfully  in  session  at 
the  time  such  authority  was  given.— Hardin  t. 
Iowa  Ky.  &  Const.  Co.^  (Iowa,)  48  N.  W.  64a 

7.  Where  the  board  of  direotors  authorizes  % 
otrntpany's  officers  to  execute  a  note  for  a  oertiUn 
sum  at  a  given  rate  of  interest,  the  otEloers  have  no 
power  to  stipulate  for  the  pavment  of  attorney's 
nes  in  the  event  of  suit  to  collect  such  note.— 
Havdin  T.  Iowa  I^.  &  Conn.  Ca,  (I^wa,)  48M.  W. 

Kembera  and  stookholdm— Bights. 

8.  Tbe  rights  of  a  holder  of  a  certificate  enti- 
tling bim  to  a  paid-up  interest  in  a  corporation, 
which  has  been  zeoogaised  on  Its  reooras,  which 
1b  non-assessable,  and  which  has  never  been  sur- 
rendered, cannot  be  barred  by  laches  until  they 
are  repudiated  1;^  the  oorporation,  aa  the  latter  is 
a  trustee  for  the  eertificate  holder. — Eobogum  v. 
Jaokaon  Iron  Co..  (Mich.)  48  N.  W.  603. 

0.  An  eleotrlo  light  company  was  incorporated 
onder  a  charter  permitting  the  stock  to  be  issued 
B8  full  payment  tor  privileges,  machinery,  etc, 
and  requiring  the  stock  when  Issued  to  be  fully 
paid  up.  The  company  immediately  purohaaed  m 
-aome  of  the  Incorporators  an  elecmo  light  planl^ 
-etc.,  issuing  the  stock  in  payment,  and  received 
no  money  for  the  stock,  except  for  a  few  sharea. 
The  property  purchased  was  worth  less  than  one- 
-thira  of  the  face  value  of  the  stock.  Defendant 
was  one  of  the  original  incoiporators,  was  elected 
moA  served  as  president,  and  subscribed  for  and 
Teoeived  16  shares  of  the  stock.  He  and  all  knew 
that  the  property  purchased  was  worth  less  than 
one-third  the  par  value  of  the  stock,  and  it  was 
a  part  of  the  original  understanding  that  the  sub- 
soribers  shonld  oave  their  stock  at  one-third  Its 
par  TBlue.  Defendant  was  also  presented  with  10 
additional  sharesof  stock  as  a  mere  inducement  to 
aooept  the  presidency,  and  not  as  pay  for  official 
servioea.  £^  the  stock  was  at  first  Issued  to  three 
the  ittooriiorators,  and  was  afterwards  reissued 
to  defendant  and  others.  Held,  that  a  finding 
that  defendant's  stock  was  piUd  for  In  no  other 
way  than  by  the  transfer  of  the  property  iraa  Jnatl- 
fled.— Boultm  Carbon  Co.  t.  HiU^  (Iowa,)  «  N. 
W.80O. 

 Liabilities. 

la  In  an  action  to  enforce  a  liability  against  a 
stockholder  of  a  corporation  to  the  amount  of  the 
unpaid  installments  on  his  stock,  defendant  having 
conceded  that  be  piUd  but  one-third  of  the  par  valne 
for  the  atook  isaued  to  him,  he  cannot  introduce 
evidenoe  that  oertoln  property  constituting  tbe 
consideration  tor  the  stock  was  worth  more  than 
that  amount.— Boulton Carbon  Co.  T.HlUa,  Clo^aO 
43  N.  W.  290. 

11.  It  is  not  ueoessary,  in  an  action  to  enforce 
a  liability  agfdnst  a  stockholder  of  a  corporation 
to  the  amount  of  the  unpaid  Installments  on  his 
stock,  to  plead  fraud  In  order  to  render  competent 
evidenoe  of  fraud  In  the  organization  of  the  cor- 
poration and  the  issuance  ox  the  atook. — BoulUm 
OuboB  Co.  r.  lOUa,  (Iowa,)  48  N.  W.  800. 

Insolvency — Appeal. 

12.  In  an  action  commenced  under  the  prorls- 
iODs  of  Oen.  St.  Minn.  187»,  c.  76,  to  have  a  corpo- 
tion  adjudged  insolvent,  a  creditor  who  has  become 
a  party  to  the  proceedings,  and  proved  his  claim, 
may  appeal  from  an  order  directing  a  sale  of  the 
property  of  the  inaolveut,  and  also  from  an  order 
confirming  such  sale.  Bat  on  an  appeal  from  the 
latter  only  tbe  regulartty  of  the  sale  and  the  ade- 
guaoy  of  the  price  obtained  can  be  considered.— 
Hospes  T.  Northvrastem  llanofg  Sc  Car  Ca, 
(]llnnr}tfH.W.18a 


Insolvenoy— Assignment  fin*  bcmefit  of 
creditors. 

18.  I'be  Minnesota  insolvent  law  of  1681,  in  view 
of  the  general  terms  of  the  sot,  and  tbe  practical 
constmotion  put  on  them  for  many  yean,  is  ap- 

Blioable  to  prlrate  corporations  for  gun.— THn> 
:orthwestem  Nat.  Buik,  (Hiun.)  ^  N.  W.  00. 
14.  The  board  of  directors  of  a  oorporation  m«y 
authorize  an  assignment  by  the  corporation  under 
the  Minnesota  insolvencT'  act  (A  1881,  when  tiM 
conditions  specified  In  Uie  act  exist. — Tripp  t. 
Northwestern  Nat.  Bank,  (Hfau.)  48  H.  W.  Ml 

Foreign  oorporationfl. 

16.  How.  St.  Mich,  c  128,  entitled  "An  act  to 
revise  the  laws  providing  for  the  Incorporation  of 
companies  for  mining  *  *  *  Iron  *  *  '  and  other 
ores  and  mlner^  and  to  fix  the  duties  uid  liabili- 
ties of  such  corporations, "  provides,  section  83, 
that  "foreign  corporations,  organized  for  the  par- 
poses  contemplated  ^y  this  act,  npon  filing  copies 
of  their  charter  or  articles. "  etc,  with  the  secre- 
tary of  state  and  county  clerk,  may  enjoy  all  the 
privileges,  and  be  subject  to  all  tbe  restrictions,  of 
corporations  uistlng  under  said  act.  Relaton  a  * 
foreign  corporation,  was  organized,  not  onlj  tor 
mining,  but  alack  and  principally,  for  oolonidng 
and  general  trading  purposes,  with  power  to  or- 
ganize other  corporations.  Held,  the  secretary  of 
state  will  not  be  compelled  to  file  the  relator'a  ar- 
ticles of  incorooration,  as  it  exists  for  purposes  not 
contemplated  by  the  above  act,  Monss  and  IjOXO, 
JJ.,  disBentlng.— Isle  Royale  Land  CorporaUon  v. 
Secretary  of  State,  (Mich.)  48  N.  W.  14. 

16.  Where  garalatiee  process  against  a  forelna 
oorporation,  to  show  cause  why  Jadgaent  ■bwid 
not  be  rendered  against  it,  is  served  on  oflloen  of 
the  corporation,  wlio  make  affidavit  that  they  an 
not  principal  officers,  and  the  corporation  appears 
only  specially  to  move  to  quash  tbe  prooeedlnca  on 
the  ground  of  no  service,  no  ju^pent  oan^e  ran- 
dered  against  the  oorporation,— Wtfc  ICnL  BHik  T. 
Borah,  (Mloh.)  48  N.IT.  4U. 

COSTS. 

On  demurrer,  see  Pfeoding,  8-S. 

granting  new  trial,  see  Nan  Trial,  & 

motion  to  modify  judgment,  see  jMdgmmtt  IL 

Security  for,  see  Jud^men^  9(L 

Bight  to  costs. 

Under  How.  Bt  Mtch.  $  8964,  provIdlnB  that 
a  snocessf  ol  plaintilf  is  entitled  to  ooata  when  the 
right  of  way  or  any  easement  in  land  bImU  have 
oome  in  question  on  the  trial  of  a  oanae,  where 
plaintiff  brings  an  aotion  In  theidrcaltoonrt  for 
personal  injuries  caused  by  piling  logs  in  a  hlgb- 
way,  as  constituted  1^  user,  and  the  defense  ia  a 
prescriptive  right  to  so  use  it,  a  judgment  In  plain- 
tiff's favor,  though  for  lesa  than  •101^  eotltlea  him 
to  cosU.— Knorr  v.  Maoomb  Clroalt  JndgaL  OOoL) 
48  N.  W.  1098. 

Affidavit  tar  allowance. 

3.  In  an  action  on  a  promlssoiy  note,  contain- 
ing a  stipulation  for  attorney's  fees,  it  Is  not  neo- 
esaary  that  the  affidavit  required  by  the  Iowa  stat- 
ute should  comply  strictly  with  the  requirements 
of  the  statute,  but  ia  sufficient  if  from  it  the  court 
can  find  the  necessary  foots  on  which  to  base  tbe 
ailowanoa.— Black  De  Camp,  (Iowa,)  48  N.  W. 
625. 

Costs  on  appeaL 

8.  The  verification  of  defendnVa  answar, 
when  not  such  as  is  autliorized  by  statute,  where 
inconsistent  defenses  are  set  up,  beoomea  material 
In  the  abstract  on  appeal,  when  relied  on  to  show 
that  iacoasistent  defenses  were  not  pleaded,  and, 
where  i^peUant's  abstract  omits  such  verification, 
tbe  costs  of  aa  additional  abstract  oontainlng  it, 
filed  by  appellee,  are  taxable.— Gomes  t.  Chicago, 
M.    St.  P.  By.  Co.,  aowa,)  48  N.  W.  335. 

4.  In  an  action  for  rent^  defendant  reoovered  a 
verdict  both  In  the  justice's  and  the  oironit  court, 
on  the  ground  of  sicknesa  in  defendant's  family 
caused  by  the  pollution  of  a  well  of  water  on  tlie 
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premises  hj  %  dead  dog,  tbe  jury  flndlng  that  pWb- 
tiff  knew  m  tbe  presence  of  the  dead  solmal  In  the 
well,  mad  that  he  oonoeaiad  the  fact  from  the  de- 
fecdant  and  bis  family.  Beld,  that  bU  appeal 
should  be  regarded  as  vexattoQB,  aod  defendant  is 
entitled  to  damages  therefor.— luy  wood  t.  Logan, 
Mich.)  i8  H.  W. 

Security  tor  costs  In  orlminal  osaw. 

S.  Under  a  statute  anttaoridajr  •  maglatnte  In 
cases  Of  misdemeanor  to  reqnlre  tba  oomplalning 
witness  to  give  seoority  for  oosts,  a  oooBtaole  can- 
not demand  hia  fees  in  advnnoe  as  a  oondltion  pre- 
eedent  to  snmmonlng  a  juzT.— Beaoli  T.  State, 

Oounter-Olalm. 

See  Set-Off  and  Counter-claim. 

C0X7NTIES. 


See,  also,  Bridget; 
Sdwol-Dtstirt^. 


HiffhUNQft;  SAoott  and 


Fees  ot  oonnly  oOoar,  tee  Q0loe  oncl  Qffieer,  1; 
Toaxitlofi,  S. 

DiTislon. 

1.  An  act  (Dak.  188i-8S)  for  tbe  creation  ot  a 
new  county  Aut  of  iwrtlons  of  two  old  ones  pro- 
vided "that  a  portion  of  K.  county  and  a  portion 
of  S.  oounty,  hereby  proposed  to  be  segregated, 
shall  not  be  cnt  off  unless  the  question  of  segre- 
gation shall  be  first  submitted  to  the  vote  of  the 
^oaple  ot  K.  county,  and  also  to  the  rotors  of  that 
part  of  range  60  proposed  to  be  detached  from  8. 
oounty,  at  a  special  election  called  for  that  pur- 
pose. *  *  *  In  ease  a  majority  of  the  logal 
voters  of  said  K.  county,  and  of  said  range  m, 
voting,  shall  vote  in  favor  of  said  seoegatlon, 
then  this  act  shall  be  In  full  force  ana  effect.* 
Held,  that  a  majority  of  the  aggregate  vote  cast 
in  iMth  counties  was  Insufficient,  bat  a  majority 
«f  eaoh  was  necessary  to  the  creation  of  the  pro- 
posed oonntj.— Van  Dusen  T.  Prldkj,  (Dak.)  4»  N. 

 CoUeotion  of  taxes. 

2.  Where  territory  is  detached  from  a  oounty, 
And  organised  Into  a  new  county,  the  treasnror  of 
tbe  old  oonnty  cannot  be  requirol  to  collect  from 
the  tax-payers  of  the  new  oounty  taxes  levied  prior 
to  tbe  diruioD,  he  bavlog  no  doty  in  that  regard. 
— Stata  V.  Claveoger,  (Neb.)  48  N.  W.  MS. 

Aottons  1^. 

8.  An  action  may  be  proseooted  by  a  county 
ngabiat  It*  treasurer  and  the  sureties  on  his  official 
bond  withoot  flrat  obtaining  leave  from  the  court. 
—Board  of  Oonnty  Oom'n  t.  Bheehan,  (Minn.) 
4SN.W.60O;  ^ 

OfBoers — Liability  of  treasurer. 

i.  NelUwr  the  nec^lgMice  ot  tbe  connty  com- 
missioners. In  respect  to  their  supervisory  duties 
orer  the  treasurer,  nor  tbeir  actual  malfeasance, 
facilitating  or  encouraging  a  conversion  of  the 
public  funds  by  the  treasurer,  is  a  defense  in  an 
action  against  the  treasurer  and  his  sureties  for 
■voh  oonversicnk— Board  of  County  Com'rs  v. 
Stteehan.  Of  ion.)  48  N.  W.  090. 

5.  A  oonnty  treasnrer  may  be  suod  personally 
for  money  paid  to  him  in  bis  official  capacity  for 
illegal  taxes,  where  it  Is  paid  under  protest,  with 
aotloe  that  suit  will  be  brought  to  recover  It.— 
Bnshton  v.  Bnrlra,  (Dak.}  4AN.W.  816u 

 Authority  of  supervisors. 

6.  County  supervisors  in  Michigan  havenoso. 
thority,  by  resolution,  to  vote  tbe  sheriff  a  salary 
In  lieu  of  all  statutory  fees  for  services  renderM 
the  county,  and  Include  such  salary  in  the  yearly 
tax  levy.— Hewitt  v.  White,  (Mich.)  43  N.  W.  104&. 

Liabilities. 

7.  A  county  Is  not  liable  for  the  services  of  a 
clerk  of  the  district  court  in  indexing  the  Judgment 
records  of  his  office  In  books  provided  for  in  chap- 
ter 191,  OoD.  Xjaws  1883,  reqalrlng  him  to  procure 
suitable  boolcs,  and  to  index  therein  all  the  Judg- 
luent  records  in  hit  ofltot^  as  only  by  stMute  oan 


any  usoittnr  oe  impoaea  on  a  oonnty. — Kasmnsnnn 
V.  Board  <«  Oonnty  Conuniwionera,  (ULaa.)  48  If. 
W.  A 

a  Nor  oan  snch  liability  be  fixed  upon  the 
oonnty  by  tbe  order  of  the  judge  of  the  dUstriot 
court,  directing  the  clerk  to  perform  the  work  at 
the  expense  of  the  oounty,  and  determining  his 
f«es  therefor,  either  under  Qen.  Bt.  Minn.  1878, 
a  70, 1  3,  authorizing  tbe  court  to  establish,  by  oz^ 
der,  the  fees  for  such  services  as  are  not  fixed  by 
law,  or  under  Geo.  Laws  1888,  o.  28,  providing  thu 
tbe  court  may  direct  the  clerk  to  procure  neoeasary 
boolcs  at  the  county's  expensei— Rasmusson  t. 
Board  at  County  Comptlsslonan,  (Minn.)  48  IS. 
W.  8. 

Power  of  taxation. 

9.  Const,  Ifelx  arth  9,  |  B,  provides  that  oonnty 
■nthorities  sbail  never  assess  taxes,  tbe  aggregats 

of  which  shall  ezoeed  a  certain  Umtt^  except  for  tha 
payment  of  indebtedness  existing  at  the  adoptitm 
of  tha  constitution,  unless  authorized  by  a  vote^ 
etc.  Hield  that,  in  determining  wtiatber  a  pn^ 
posed  levy  of  taxes  will  exceed  tbe  constitottontl 
limit,  taxes,  to  provide  for  bonded  Indebtedness 
contracted  before  the  adoption  of  the  oonstltution 
for  Intornal  improvements,  are  not  to  be  conaid- 
ared.— Baird  t  Todd,  (Nab.)  48  H.  W.  1148}  Boo- 
n«U  T.  Nnokolla  Connty,  10. 114& 

OOTTBTS. 

Jurisdiction  of  state  courts,  see  ^dmiralfu. 
Powers  of  equity  courts,  see  ConatttutUmalLaw,!. 
Presumption  of  Jurisdiction,  see  A»»Umment  for 

Benefit  of  Crcdtton, «,  10. 
Betnstatemeot  of  causa  ^  aupreme  court,  aaa 

Practice  in  CMl  Cases,  £ 

State  ooorts— Jnrisdlotlonal  smoont. 

Tha  original  Jurisdiction  given  by  tha  or- 
ganic law  and  legislation  of  Dakota,  in  chancery 
and  common  law,  to  the  district  courts,  is  not  lim- 
ited. In  snits  to  recover  money,  to  actions  involv- 
ing ISO,  by  Comp.  Laws,  S  5191,  allowing  oosU  in 
such  cases  to  plaintiff  whan  be  recovers  860,  and 
to  defendant  In  such  action  unless  plaintiff  Is  en- 
tlUed  to  oosta.— St.  Panl  >■.  &  IL  Ina.  On.  T.  O^ 
man,  (Dak.)  48  N,  W.  M. 

OOVJfiNAHTS. 

Snforoement. 

1.  Although,  in  equity,  covenants  relaUng  to 
land  or  Its  mode  of  use  or  enjoyment  are  fra- 
quently  enforced  against  granteea  with  notloe, 
where  there  is  no  privity  of  estate,  and  they  are 
not  such  as,  In  strict  legal  contemplatitm,  run  with 
the  land,  an  agreement  for  the  exclusive  tiiana- 
portation  of  tbe  producu  of  land  by  a  railroad  ex- 
tended to  or  built  over  it  is  not  a  covenant  wUoh 
will  besoenforced.— EetUeRivarB.  Co.  t.  Eartam 
Ry.  Co.,  (Minn.)  48  K.  W.  488. 

Seisin. 

S.  At  common  law,  a  covenant  of  salain  1>  act 
imjdlad  In  a  deed  of  real  property  by  the  use  of  tlis 
operative  words^grantiDargaln,  sell,  oiuivey, and 
warrant  "^Aiken  V.  TrankUn.  (tflnn.)  48  B.  W. 

m. 

Running  with  the  land. 

A  A  covenant  by  a  land-owner,  by  which  be 
agrees  that  the  products  of  a  stone-quanT  shall 
be  transported  to  market  exclusively  over  one  line 
of  railroad,  is  not  a  covenant  real,  and  does  not  run 
witii  the  land.— Kettle  RlvarB.  Car.Eaateni  Br. 
Co.,  (Minn.)  48  N.W.  4891  ^ 

OREDITOBS'  BTTiTi, 
Venue,  see  Fmue  in  Civa  Cotes,  1. 
When  maintainable. 

1.  The  provisions  of  the  Dakota  Oode  ot  CMl 
Procedure,  regulating  prooeedings  supplementaiT 
to  execution,  do  not  supersede  the  remedy  afforded 
bycrediton'biUs,  asasuit  In  the  nature  of  a  and> 
iters'  bill  may  be  maintained  under  the  same  mlaa 
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which  formerly  prer&tled  In  oonrts  of  ohanoeiy.— 
Feldeaheimer  v.  Treasel,  fDak.)  «SN.  W.  Mi 

S.  A  creditors'  blU  alleired  tbut,  after  oom- 
plalnanta*  olaim  had  aocmed,  but  before  judgment, 
the  debtor  fraudulently  assigned  bis  contract  for 
the  parchase  of  certain  laoa  to  his  wife;  that  the 
vendor  exeoated  a  deed  to  her,  the  debtor  paying 
the  price;  that  debtor's  wife  mortgaged  the  lai^ 
on  the  day  the  sheriff  levied  his  execution  on  the 
•ame ;  that  debtor  eseouted  a  chattel  nortpige  on 
his  shwk  In  trade.  In  trust  for  certain  creditors; 
that  the  trustees  sold  the  stock  to  debtor's  wlie, 
who  executed  a  chattel  mortcrage  on  the  same  to 
them:  and  that  the  sale  of  toe  stock,  the  chattel 
mortffase,  and  the  real  estate  mortgage  were  shams. 
The  bill  prayed  that  the  assignment  of  the  con- 
tract, the  veador*s  deed,  and  the  mortgage  be  held 
rotd,  and  complainants  authorized  to  levy  on  the 
land.  Held,  that  the  bill  would  not  be  susttdned, 
astbereme^atlaw  was  adequate.— Brock  v.  Rich, 
(Mich.)  43  N.  W.  580;  Pierce  v.  Same,  Id.  582. 

8.  Where  a  debtor's  personal  property  is  suf- 
ficient to  satisfy  the  judgment,  ana  the  creditors' 
remedy  by  a  resort  thereto  is  not  uocertaia,  the 
creditors  cannot  resort  to  the  land,  even  though 
fraudulently  conveyed.— Brock  v.  Bich.  (lUcdL)  48 
n.  W.  880;  Pierae  v.  Same,  Id.  682. 

4.  A.  creditors*  bill  will  not  be  snstaiiied  where 
there  la  only  a  demand  of  payment,  and  the  ex- 
ecution has  not  been  retamed  nnsatisfled.— Brock 
Rich,  (Uich.)  48  N.  W.  880;  Pierce  t.  Same,  Id. 
589. 

B.  Under  Her.  fit  Wis.  iSn^  {  8089,  providing 
that  ft  creditors'  bUl  may  be  maintained  In  cases 
where  an  execution  Issued  upon  a  judgment  has 
been  returned  uosatisfled  in  whole  or  in  part,  no 
aoUon  to  reach  the  general  assets  of  a  judgment 
debtor  which  cannot  be  seized  under  an  execution 
can  be  maintained  until  execution  has  l>een  so 
issued  and  returned.— Ahlhauser  v.  Doud,  (Wis.) 
4811.  w.m 

A.  After  the  assignment  of  a  judgment  the 
•sslffnee  need  not  again  cause  execution  to  be  is- 
sueaand  returned  unsatisfied,  before  be  can  main- 
tain a  creditors'  bill,  though  the  return  nulla  bona, 
hetore  the  assignment,  was  made  in  pursuance  of 
an  agreement  not  to  enforce  the  execution  daring 
its  life.— Bankln  t.  BothwifaUd,  (Mich.)  48  N.  W. 
1077. 

Defenses. 

7.  A  creditors*  bill  alleged  the  rendition  of 
judgment  against  defendant  and  one  O.  jointly, 
the  return  of  two  executions  against  them  unsatis- 
fied, and  the  assignment  of  the  judgment  while  the 
second  execution  was  outstanding.  HeUL  that  an 
answer  admitting  the  allegatJoos  of  tiie  bUl,  and 
averring  that  complainant,  whUe  the  first  execu- 
tion was  OQtBtanding,  had  extended  the  time  to  O. 
without  requiring  security,  and  had  on  that  ao- 
countfailed  to  collect  0.'s  share,  and  had  promised 
to  notify  defendant  when  he  wanted  bis  sliare,  but 
had  failed  to  do  so,  and  that  O.  had  become  insolv- 
ent,  presents  no  defense.— Bankin  v,  P""'TiThii<< 
(Mich.)  48  N.W.  1017. 

Neoesury  parUee. 

8.  Where  a  creditors*  bill  showed  that  a  jadg- 
mrat  had  been  rendered  against  defendant  and 
one  O.  jointly,  but  that  execution  against  O.  had 
been  retumea  unsatlBfled,  and  the  answer  alleged 
that  he  was  insolvent  and  worthless,  and  his  pres- 
ence was  not  required  for  an  accounting  or  any 
Other  purpose,  he  was  not  a  necessary  party  to  the 
suit-^ackin  v.  BothBchild,  (Uich.)  4S  N.  W.  vm. 


CTlTMTNAIi  LAW. 

See,  also,  Bail;  Jndtctment  and  Information; 
Witness. 

Illegal  sentenoe,  see  Babws  Corpus^  1. 

Particular  crimes,  see  .dZiduction;  ^Ibortfon; 
Baatardy;  Bribery;  Burglaru:  Conspiracy; 
Disorder^/  House;  Forgery;  Gamirfo;  Homi- 
cide: IntoaHeattng  lAquon,  8-15;  Xcuvenv; 
Perjury;  PmUtuUm;  Bape;  Seductkm. 


Jnriadiotion. 

L  ViolattoQS  of  municipal  ordbumoBS,  paalsh- 
able  by  flue  or  Imprisonment,  are  criminal  offensaa, 
within  the  meaning  of  Const.  Uinn.  art.  1,  1 7,  pro- 
viding that  no  person  shall  be  held  to  answer  for 
a  criminal  offense  nnless  on  the  presentment  or  in- 
dictment of  a  grand  jury,  except  In  oases  cognise 
ble  by  justices  of  the  peaoe,  where  the  punisbmenifr 
does  oot  exceed  a  certain  limit.— State  t.  West, 
(Minn.)  48  N.  W.  845. 

Change  of  venue. 

a.  Under  Crim.  Code  Neb.  S  448,  providing 
that  all  criminal  oases  shall  be  tried  in  the  coan^ 
where  the  offense  was  committed,  but  conferring 
upon  the  district  court  of  such  county  power  to 
order  a  durage  of  venue  to  an  adjoining  connty, 
the  court  of  no  other  county  tihan  ttiat  where  the 
offense  was  committed  haa  power  to  order  a  change 
of  venue— Gaody  v.  State,  (Neb.)  48  N.  W.  743. 

Continuance. 

8.  The  facts  stated  in  an  aCBdavlt  In  support  of 
a  motion  for  a  oontiDuaoce,  for  the  purposes  of  the 
motion,  will  be  taken  as  true;  and,  where  sufflclent 
facts  are  stated,  a  contlnuanoe  shonid  be  granted. 
WilUams  V.  State,  6  Neb.  SS4,  and  Hair  v.  State,  14 
Neb.  503, 16  N.  W.  8S9,  adhered  to.— Gandv  v.  State, 
(Neb.)  48  N.  W.  747. 

4.  Counter-afHdavits,  or  atfidavlta  In  resistance 
of  an  application  for  a  continuance,  made  upon 
affidavits,  should  not  be  received.  Id. — Gandv  t. 
State,  (Neb.)  43  N.  W.  747. 

Oonduot  of  trial. 

6.  Testimony  taken  before  agrand  Jury  is  filed 
In  the  case  when  the  minutes  thereof  are  given  to 
the  clerk  with  the  indictment,  to  be  kept  as  pari 
of  the  reoord,  though  the  filing  Is  not  evidenced  by 
an  Indorsement  with  the  signature  of  the  oierk. — 
State  T.  Craig,  (Iowa,)  48  N.  W.  453. 

8.  In  a  criminal  prosecution,  the  names  of  wit- 
nesses cannot,  against  oi^ectlon,  be  added  to  the 
information  without  a  showlog  that  they  were  not 
known  earlier,  and  in  time  to  give  the  accused 
notice  in  season  to  aoticipate  their  presence  before 
triaL  People  t.  Hall,  48  Mich.  480, 19  N.  W.  flSfi. 
— Oandy  v.  State,  (Neb.)  48  N  W.  747. 

7.  The  courts  upon  overruling  a  demnrrer  to  an 
indictment,  may  permit  the  defendant  to  plead 
forthwith,  or  at  such  other  time  as  it  may  Ax. 
Where  the  case  is  certified  to  the  supreme  court 
for  its  decision,  and  for  any  other  good  and  satia> 
factory  reason,  the  court  may  extond  the  time,  or 
allow  the  defendant  to  plead  after  the  time  origi- 
nally fixed  therefor.— Sute  v.  Abresoh,  (Minn.)  48 
H.  W.  U18. 

 BemarkB  by  judge. 

8.  On  tbe  trial  of  an  indictment  for  receiving 
stolen  goods,  the  proaecuting  attorney,  in  opening 
tbe  case,  s^ to  toe  jury:  "One  reason  wtgrlam 
more  prejudiced  against  this  man  is  because  be 
has  committed  perjury  In  the  recorder's  court,  for 
tbe  purpose  of  assisting  one  of  his  fellow  prison- 
ers. **  Upon  objection  made  to  this  bv defendant's 
counsel,  instead  of  rebulring  It,  the  court  re- 
marked: "I  must  say  that  conAderable  of  that  lias 
come  under  my  own  notice.  I  don't  see  how  yoa 
are  going  to  deny  that. "  Seld  gross  error.— Peo- 
ple V.  Moyer,  (Mich.)  43  N.  W.  m 

9.  It  was  error  for  the  coart,  after  impressing 
on  the  jury  the  gravity  of  the  offense,  and  the  care 
they  should  usein  their  deliberations,  to  say  to  the 
jury:  " I  may  take  it  on  myself  to  dis(^rge  this 
man.  With  that,  however,  you  have  nothing  to 
do,  "—as  it  was  liable  to  and  may  have  caused  in- 
dlnerpnce  in  a  proper  discbarge  of  the  Jury's  duty 
preiudiciHl  to  defendant.— People  Harris, (Mich.) 
48  N.  W.  1060. 

Evidence  —  Competency  and  relerancy. 

10.  An  offer  of  evidence  wbloh  is  not  shown  to 
be  material,  competent  or  relevant  is  properly  re- 
jected. I'he  court  most  be  so  informed  as  to  the 
nature  of  the  evidence  that  its  admissibility  Is  ap- 
parent.—State  V.  Scott,  (Minn.)  48  N.  W.  83. 

11.  C^odelowa,  i  300,  provide*  that  the  clerk,  on 
tbe  filing  thereof,  shall  make  on  tlw  appearance 
docket  a  memorandum  of  the  date  of  flung  at  aU 
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narrngy. 


Proximate  and  remote  oaose. 

L  Defenaante,  koowing  ft  oonoty  treasurer  to 
1w  A  defaulter,  loaned  him  money  and  certificates 
to  enable  him  to  have  Us  acoonnto  audited,  and 
to  conceal  from  the  hoard  of  countr  commlsslonerB 
the  fact  of  bis  embezzlement  of  the  fands  of  the 
oounty,  after  which  he  embeoled  a  further  sum, 
and  fled  from  the  territory.  HOd,  that  the  dam- 
age that  the  oounty  Bustained  by  reason  of  such 
aot  of  defendants  was  too  contingent,  remote,  and 
indeflnite  to  constltnte  a  oanee  of  action.— County 
of  Nelson  t.  Northcote,  (Dale.)  48  N.  W.  897. 

2.  It  was  proper  to  charge,  In  an  aoUon  Sor 
personal  injuries,  that  it  the  plaintiff  had  a  oonsti- 
tational  tendency  to  disease,  and  the  injury  was 
the  proximate  cause  of  aggraratlng  that  tjodenoy, 
she  might  recover.-- SmaLley  T.  City  of  Appleton, 

cwis.)  48  N.  w.  sae. 

&  In  ao  action  for  breach  of  a  oontraot  to  de- 
Urer  certain  goods  to  plaintiff  to  be  sold  by  him, 
he  is  not  preoTaded  from  recorering  as  an  element 
of  damages  the  amonnt  of  his  actual  and  necessary 
•zpeose  inonrred,  and  the  reasonable  value  of  hU 
time  aotoally  and  neoessarliy  lost  by  reason  of  the 
failure  to  reoelTe  the  property  as.  agreed,  on  tiie 
ground  that  saoh  damages  are  too  iwnote.— 'Maaa 
T.  Taylor,  (Iowa,)  48  N.  W.  m 

Penalties  and  liquidated  damages. 

4.  WhereaoontractproTidesthatthepartyTlo 
lating  It  shall  pay  to  the  other  a  certain  sum  as  liq- 
oidated  damafres,  no  liability  will  attach  to  the 
partr  in  default,  if  bis  defaolt  resulted  In  mere 
nominal  damage  to  the  other  purty^Hathaway  v. 
I^n,  (Wis.)  48  N.  W.  956. 

S>  Plaintiff  and  defendant  entered  Into  a  con- 
tract for  the  exchange  of  lands,  by  which  plaintiff 
was  to  pay  a  oertafn  sum  of  money,  eaea  narty 
was  to  Bienme  the  incumbruOTs  on  the  land  con- 
Teyed  to  him,  the  defendant  was  to  make  cert^n 
spedfled  imprcTements  on  the  land  to  be  conveyed 
by  him,  and  each  party  was  to  furnish  the  other  an 
abstract  of  title.  Beld,  that  a  provision  of  the 
contract  by  whloh  the  pariv  who  should  make  de- 
fault In  the  performanoe  of  any  of  the  eonditlons 
of  the  contract  should  pay  the  other  $200,  as  "stip- 
ulated damages, "  would  be  construed  to  mean  a 
penalty.— Carter  v.  Strom,  (Minn.)  48     W  894. 

Heaaore  for  breach  of  oontraot. 

fl.  Where,  in  an  sotlon  for  refusing  to  reoelve 
eertain  rags  pursuant  to  »  contract,  the  plaintiff 
tostifles  that  he  sold  the  rags  which  defendant  bad 
refused  to  receive,  after  tlM  preoeding  Hay,  for  a 
certain  price,  and  that  from  the  preoeding  June 
to  the  time  of  such  sale  tbe  market  price  was  less, 
the  finding  of  tbe  Jury,  In  fixing  the  measure  of 
damages,  that  the  market  value  of  enoh  rags  was 
not  greater  than  the  price  so  reoeived  by  plaintiff, 
is  warranted  as  to  the  amount  of  rags  to  have  t>ee& 
delivered  to  defendant  after  June. —  Simons  T. 
Ypsilantl  Paper  Co.,  (Mich.)  48  N.  W. 

7.  In  fixing  the  net  price  at  which  the  rags 
were  subsequently  sold,  for  the  purpose  of  arriv- 
ing at  the  measure  of  damages  to  be  reoovered  in 
such  acUon,  the  discoont  allowed  for  cash  should 
not  be  deducted  from  the  gross  prioe,  where  the 
tale  was  on  Ume.— SlmoD*  r.  Tpulantl  ^^er  Co., 
(Mloh.)  43  N.  W.  864. 

8.  Where  defendant  notified  plaintiff  that  ne 
would  not  perform  a  contract  for  the  purchase  of 
sawed  lumber  after  plaintiff  bad  purchased  the 
logs  out  of  which  the  lumber  was  to  be  sawed,  but 
before  the  latter  had  sawed  any  of  the  lumber,  the 
measure  of  damages  of  plaintiff  was  the  profit 
which  he  would  have  made  bad  he  been  permitted 
to  perform  the  contract.— Cameron  v.  White, 
CW&.)  43  N.  W.  165. 

9.  Where  defendant  agrees  to  deliver  a  cer- 
tain nnmber  of  griddles  to  plaintiff,  to  be  sold  by 
him,  and  to  furnish  handles  for  certain  griddles, 
but  fails  to  do  so,  and  without  them  the  griddles 
are  unsalable,  plaintiff  is  not  l>ound  to  purchase 
handles  to  relieve  defendant  from  liability  for  the 
hreaidi.- Uann  v.  Taylor,  (Iowa,)  48  S.  W.  330. 

10.  An  instmotion,  in  an  action  for  breach  of  a 
OOD tract  to  deliver  s  certain  number  of  griddles, 
together  with  handles  for  them,  to  be  sold  by 
plaintiff,  that  plaintiff  would  be  eoUtled  to  re- 


cover M  aa  element  <tf  damages  'tbe  amonnt  ef 
his  aetnal  and  necessary  expenses  incnrred,  and 
the  reasonable  value  of  nls  time  actually  and  nec- 
essarily lost  by  teason  of  the  failure  to  receive  the 
handles  as  agreed, "  is  not  objectionable  because 
part  of  the  griddles  were  received  and  sold,  as 
snob  iostrucuon  could  not  have  been  understood 
as  including  expenses  inonrred  in  connection  with 
tbe  latter.— Mann  v.  Taylor,  (Iowa,)  48  M.  W.  320. 

11.  Defendant  contracted  to  deliver  to  plaintiff 
a  certain  number  of  pooies  on  or  before  a  date 
stated.  Plaintiff  gave  W.  an  order  on  defendant, 
asfbllows:  'PleaaedellvertoW.,  ororder,80heaa 
of  ponies  on  or  before  July  16, 1S86,  «  •  •  and 
charge  the  same  to  our  oontraot.   •  •  •  i  also 

E agree  that,  on  failure  of  delivery  of  any  or  all,  the 
rice  to  be  paid  for  the  deficiency  shall  be  tSo  per 
ead. "  Held  that,  on  faUore  of  defendant  to  com- 
ply with  the  terms  of  the  order,  the  measare  of 
plaintiff's  damage  was  the  price  fixed  in  the  original 
ooDtract,  and  not  the  prioa  he  agreed  to  pay  the 
third  person  in  case  of  non-dellveryof  the  ponies. 
—Black  V.  De  Camp,  (Iowa,)  48 17.  W.  625. 

12.  In  trover  for  the  value  of  a  saw-mln  sou: 
with  a  warranty,  the  court  erred  in  admitting  evi- 
dence to  show  the  amount  of  damage  to  defend- 
ants  by  reason  of  the  difference  in  tbe  cost  of  run- 
Alog  a  mill  that  out  10,000  feet,  as  compared  with 
the  profits,  and  the  cost  of  running  a  mul  that  oat 
25,000  feet,  per  day,  and  the  error  was  not  cured 
by  afterwards.  In  the  general  chaq^  withdrawing 
the  point  from  the  oonsldenrtlOn  of  the  jary.— 
Sinker,  Davla  ft  Co.  T.  Digglna,  CKlch.)  48  N.  W. 
(174. 

Measnre  for  tort. 

18.  Where  plaintiff's  horse  Is  Injured,  so  aa  to 
be  entirely  worthless,  through  defendant's  negU- 

Enca,  and  plaintiff,  acting  In  good  faith,  and  In  the 
Uef  that  the  horse  might  be  helped  and  made  of 
some  value,  expends  mone^y  In  care  and  medical 
treatment  without  avail,  he  Is  entitled  to  recover 
for  the  money  so  expended.  In  addition  to  the  value 
of  the  horse.— Ellla  v.  HUton,  (Mich.)  48  N.  W.  liKS. 

14.  Where  mter  In  a  well  on  leased  premises 
was  polluted  by  the  carcass  of  a  dead  dog  to  tha 
knowledge  of  tne  lessor,  who  failed  to  communi- 
cate the  fact  to  the  lessee,  the  latter  was  entitled 
to  recover  damages  for  all  the  Injuries  which  would 
naturally  follow  from  the  pollution  of  tbe  water.— 
May  wood  v.  Logan,  (Mich.)  48  N.  W.  1053. 

15.  -  In  an  aotton  for  injuries  to  property  br  ex- 
cavations on  defendant's  adjoining  lots,  evldeuoe 
of  the  cost  of  retaining-walls  Is  admissible  to  show 
whether  or  not  the  damage  could  have  been  re- 
paired, and  the  plaint's  lot  preserved,  at  any  rea- 
sonable ootiL—Kopu  T.  Hwthom  Fae,  K.  Co., 
(lliBn.)48N.W.78. 

1ft.  In  an  aoUon  f  or  damagea  to  property  by  re- 
moval of  lateral  support^  where  it  appears  that  the 
market  value  of  the  lot  had  not  ohaoged,  evidence 
of  tbe  value  thereof  suhaequent  to  tne  damage  Is 
not  prejudicial.- £opp  T.  florthau  Vac  B.  Ca, 
(HinB.)48N.  W.78. 

BxceasiTe. 

17.  PlalntUTs  leg  was  so  onisbed  that  it  had  to 
be  amputated  above  the  knee.  Held,  that  a  ver- 
dict for  89,650  was  not  excessive.— Nadau  t.  White 
River  Lumber  Ca,  (Wis.)  ^  N.  W.  1186. 

18.  Where,  ia  an  action  for  the  destruotion  of 
plaintiff's  property  by  fire,  the  testimony  as  to  the 
value  of  the  destroyed  property  is  conflicting,  and 
some  witnesses  place  it  at  an  amount  exceeding 
that  found  bv  the  juir,  the  verdict  will  not  be 
deemed  excessive.— Pielke  v.  Chicago,  BI.  &  Bt  P. 
Ry.  Co.,  (Dak.)  48  N.  W.  818. 

19.  Tbe  faotthat  in  a  former  trial  of  a  suit  for 
personal  injuries  the  material  findings  of  the  jury 
were  adverse  to  plaintiff  ia  no  cause  for  setting 
aside  the  verdict  rendered  on  the  second  trial  as 
excessive. — Smalley  v.  City  of  Appleton,  (Wis.)  48 
If.  W.  tj36. 

20.  In  such  action,  where  it  appeared  that  pre- 
vious to  the  accident  the  plaintiff  nad  been  strong 
and  healthy,  &nd  that  for  six  months  afterwards 
she  was  oonfined  to  her  bed,  and  for  foar  vears 
had  Buffered  all  the  time,  aad  was  still  suffering 
Sxom  the  affects  of  it,  a  verdict  for  13,350  wiU  not 
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boMtaildtt  M  ■lOMilw^Siiwlky  T.  City  ot 
pleton,  (WU.)    S.  W.  8BB. 

Pleading. 

n.  General  aJlMatloiia  that  the  plaintUTwhoIIy 
neglected  and  omitted  to  do  and  perform  oertaln 
wwks  which  were  reqalslie  and  neootiaiy  to  be 
doM  and  performed  under  and  by  rlrtoe  of  the 
•gnement med  on,  and  that  ha  **dta  and  performed 
oertaln  other  works,  which  were  reqalrite  and 
neoewary,  In  a  bad,  inarUlIoial,  and  unworkmao- 
Uke manner, "are not  fall  and  definite enoagh  to 
entttle  defendant  to  recover  damages  snffered  by 
plaintiffs*  failure  to  perform  the  contract  In  the 
tJme  Umlted  by  It,— Daznh  t.  Gow,  (lUdL)  V. 

Death  by  Wrongftil  Act. 

Of ohUd, see Jr<eGrIl0e?ioe,  10;  Farm* and OhftdtV 

Debtor  and  Creditor. 
Be*  Ainolpal  and  ^g«nt,  UL 

Decedents. 
Bee  SxeeutoTt  and  ^dmintotratora. 
Tnonottona  with,  see  YPtttunt,  I. 

DECEIT. 

ArtMt  la  «ollm  for,  sea  ^rrett;  1-& 

Frandttleat  iBiiiaaauiatluiM,  im  FnmOtt  Statute 

What  ooiurtitateB. 

1.  One  who  nnrobasaa.  fhrongti  a  brokar,  a 
bond,  honestly  relying  on  the  seller's  representa- 
tion that  it  ta  of  •  certain  known  kind,  and  there 
belngnothlng  in  Its  geaeral  looks  to  raise  snsplcion. 
Is  entitled  to  reoover  the  amount  paid,  where  the 
bond  prores  to  be  of  another  and  worthless  Issue. 
-Rlpfoy  T.  Caaa,  {Uloh.)  48  H.  W.  lOW. 

Krldenoe. 

9.  A  charge  of  fraadnlent  Intent  la  an  aotloa 
for  deceit  may  he  maintained  by  proof  of  a  state- 
ment made  as  of  the  party's  own  knowledge,  which 
U  Ulm,  movlded  the  thing  stated  la  not  merely  a 
matter  vt  opinion,  estimate,  or  Judgment,  but  la 
suao^ittble  of  actual  knowledge,  ana  in  such  ease 
It  ta  not  necessary  to  make  proof  of  an  aotoal  In- 
tent to  deoeive.— BulllUT.  Famr,  (Minn.)  48  N. 
W.  888. 

8.  In  an  action  f»  fnradnlenc  representations 
in  proonring  an  esobange  of  lands,  It  appeared  that 
defendant  had  given  a  deed  to  plalnUlf  of  land 
valued  at  $1,600,  and  that  plaintiff  had  oonreyed  to 
defendant  land  valued  a»  81,100,  and  had  given 
back  to  defendant  a  mortgage  for8600i  ItaUoap- 
peared  that  defendant  had  do  title  to  the  land  at- 
tempted to  be  conveyed  by  Um,  and  that  ha  offered 
to  find  pWatiff  other  land.  He(d,Uiatthequestion 
whetber  defendant  made  fraudulent  representa- 
tions was  properly  submitted  to  the  jary.— Wool- 
enslagle  t.  Runala,  dUoh.)  48 M.  W.  4&i. 

Sofltrootioiis. 

4.  Where  defendant  li  oharged  with  making 
fkmudulent  representaUons  to  induce  plaintiff  to 
enter  Into  a  contract,  an  instruction  upon  that 
question  need  not  Inform  the  Jury  that  the  proof 
must  show  that  when  defendant  mada  the  state- 
nenta  ha  knew  of  their  falsity,  where  the  petition 
does  not  contain  any  allegation  to  that  effect.— 
Mann  t.  Taylor,  (Iowa,)  411  N.  W.  23a 

5.  In  an  action  for  false  representations  con- 
cerning the  location  of  oert&ln  lands,  it  appeared 
that  defendant  bad  formerly  owned  the  land,  but 
had  sold  It  to  U;  that  at  the  request  of  L.'a 
agent  be  went  with  him  and  pl^ntifl  to  point 
out  the  location  of  the  tracts  plaintiff  wished  to 
buy,  the  location  being  unknown  to  the  agent; 
that  be  pointed  out  certttlu  tracts  as  the  ones  plain- 
tiff had  agreed  to  buy;  that  bis  representwona 
were  false,  and  that  he  knsw  tbay  ware  falsa  when 
he  made  them.  There  waa  so  evidence  oi  ooUn- 
alou  between  defendant  and  the  agent,  and  defend- 
ant received  no  oompensatkm  x«r  Ua  eervioee. 


Held,  that  plaintiff  was  entitled  to  rely  wholly  on 
the  representations  of  the  defendant  as  to  the  lo- 
cation of  the  lands,  and  an  Instruction  that  failure 
on  her  part  to  make  further  inauirr  would  defeat 
her  recovery  waa  erroneons.— auaibbou  t.  Wlld^ 
er,  (Iowa,)  48  N.  W.  580. 

8.  Defendant,  who  was  the  agent  of  a  lot-own- 
er In  the  sale  of  the  lot,  was  sued  for  deceit  in  rep- 
resenting to  plaintiff,  the  purchaser,  that  the  lot 
was  no  more  than  seven  feet  below  street  grade 
in  front,  and  waa  above  grade  in  the  rear.  The 
evidence  showed  that  the  representations  were 
untrue.  I>efendant  claimed  that  he  had  no  knowl- 
edge of  the  facts,  and  there  was  no  testimony  Indl- 
oauug  that  he  hail.  Held,  that  It  was  proper  to  re- 
fuse defendant's  request  to  charge  that,  In  order  to 
entitle  plaintiff  to  recover,  the  jury  mast  find  that, 
at  the  time  of  making  anoh  representations,  the 
defendant  knew  tiiey  were  faue;  or,  having  no 
knowledge  of  their  truth  or  falsity,  he  did  not  be- 
lieve them  to  tie  true;  or  that,  having  no  knowl- 
edge of  their  truth  or  falsity,  he  yet  represented 
them  to  be  true  of  his  own  knowledge.  Such  In- 
atruction  might  have  been  oonstrued  by  the  Jury 
as  conflnlng  them  to  a  oonslderatlon  of  statements 
whereby  defendant  expreasly  represented  that  he 
knew  the  grade  of  the  lot,  and  eliminated  consid- 
eration of  afflrmations  wherein  defendant,  without 
asserting  knowledge  in  express  terms,  assumed  to 
have  it,  and  to  spMk  from  it,  or  Intended  to  and 
did  convey  the  Impression  that  he  had  actual 
knowledga  of  the  truth,  though  oonsdooa  that  he 
had  not— Bullitt  v.  I^arrar,  (Hlnn.)  43  N.  W.  868. 

7.  In  an  action  for  fraudulent  representations 
as  to  the  v^ue  of  land  In  another  state,  sold  by  de- 
fendant to  pl^ntiff,  the  court  properly  refused  to 
oharge  that  if  defendant  tried  to  have  plaintiff 
visit  the  land,  and  satisfy  herself  as  to  Ita  value, 
titie,  etc,  there  will  be  a  strong  presumption  that 
no  fraud  waa  intended;  that  if  defendant  told 
plaintiff  that  he  had  never  seen  the  land,  and  knew 
nothing  about  It,  no  case  of  fraud  waa  made  out; 
and  cbaived  In  lien  therectf  that  such  facta  might 
be  oonaidered  by  tiie  )nry  in  determining  whaiaer 
er  not  plalntUI  was  deceived  and  defrauded.— 
Woolenalacle    Bnnala,  (Mloh.)  48  N.  W.  484. 

Bohemian  oata  note. 

S.  In  an  action  for  fraudulent  representatlona 
whereby  defendant  obtained  plaintiff's  note  for  the 
purchase  price  of  Bohemian  oats  at  an  exorbitant 
price  in  return  for  an  agreement  and  bond  of  a  flo- 
tiUous  corporation  to  sell  a  larger  Quantity  for 
plaintiff  at  the  same  prioe  on  oommlssion,  it  is  er- 
ror to  direct  a  verdict  for  defendant  on  the  theory 
that  the  transaction  was  illegal,  and  the  parties  4m 
girt  deUflCa.-^Ueae  r.  Culver,  (Mich.)  48  H.  W. 

Damagea. 

0.  Plaintiff  alleged  that,  acting  on  defendant's 
representations  that  he  owned  In  fee  certain  land 
worUi  81,000.  she  oonv^ed  to  him  land  owned  by 
her  of  the  value  of  81, 100,  and  received  a  deed  of  da- 
fendaot's  land,  giving  back  to  him  a  mortgage  for 
8&00;  that  defendant  had  no  title  whatever  to  the 
land  which  he  represented  as  his,  and  the  oonsid- 
eimtion  of  ber  deed  to  defendMt  had  wholly  fMled. 
Held,  that  the  measure  of  damages  was  the  v^ue 
of  plalntifPs  land  at  the  time  of  the  conveyance. — 
Wooleaslagle  v.  Rnnals,  (Uich.)  48  N.  W.  454. 

10.  in  an  action  for  false  reprosentatloos  made 
eonoeming  a  business  sold  by  defendant  to  plain- 
tiff, the  latter  may  prove,  on  the  question  of  dam- 
ages, Uie  actual  value  of  the  flzturesand  good-will 
of  the  business,  and  their  value  as  represented.— 
Potter  V.  MeUeo,  (Minn.)  4S  M.  W.  87& 

11.  In  an  action  for  false  representations  made 
concerning  a  business  sold  by  defendant  to  plain- 
tiff, evidence  that,  though  plaintiff  oontlnoed  the 
buuness  under  substantially  the  same  conditions 
aa  before,  there  was  a  marked  discrepancy  be- 
tween the  amount  of  business  done  and  tne  profits 
and  the  state  of  the  case  as  represented  by  defend- 
ant, is  proper.— Potter  v.  Mellen,  (Minn.)  48  N.  W. 
87S. 

Declaration. 
See  Fleftdinir,  1.  & 
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Beolaratlons  and  Admlssiona. 
8se  .Btftdencs,  6-10l 

SEDIOATIOir. 

Town  plat^Fark. 

Upoa  a  town  plat  there  appeared  a  trlanffo- 
Ur  tract  of  land,  wltb  its  base  of  aboat  400  feet 
upon  a  lake.  Nearly  parallel  to  the  lake  shore,  and 
aboQt  100  feet  distant  gontherly,  the  plat  showed 
an  alley  or  pasaa^wav  of  80  feet  in  width,  over 
the  tract  in  qneation.  Ob  the  plat,  upoQ  that  part 
of  the  tract  aoath  of  the  aUey  or  waf ,  i^peared  the 
wotda^BagtoFark."  BeZd,ttaat  the  entire  tract 
of  grotmd  must  be  considered  as  a  whole,  and  aa 
oonatitnting  Eagle  Park."— HiddlBtoii  T.  Whar- 
tcai.(lIiniL)4S2T.  W.4 

DTSSD, 

See,  alM,  Camtnania;  fVouduIcnt  Conwi/onoet; 

vendor  and  Vendee, 
Implied  oorenant,  see  Ccvmante,  fl* 
Proof,  see  Mvldmoet  ^  ^ 

Beoording. 

1.  The  failure  to  record  a  deed  does  not  vali* 
date  an  adverse  title  which  la  absolntelj  void. — 
Ch&se  V.  £ayDor,  (low*,)  43  N.  W.  9B0. 

Description. 

3.  Where  a  survey  is  referred  to  in  a  deed  for 
Rreater  certainty,  it  legally  forms  a  part  of  it,  and 
both  should  be  oonstmed  Uwether. — Etoffleman  t. 
Otaego  Water-power  Co.,  (ideh.)  48  N.  W.  1OU0. 

Delivery. 

8.  Defendants  made  an  agreement  with  plain- 
tilt,  under  which  theyezecntad  a  quitclaim  deed  of 
certain  premises  belonging  to  the  estate  of  their 
deceased  son,  and  transferred  certain  personal 

Sroperty  to  plaintifl.  The  value  of  the  land  was 
zed  at  $S8B,  and  the  personal  property  at  •119. 
The  sale  of  both  kinds  of  property  waa  one  teaua- 
■otion.  At  the  time  toe  agreement,  $115  waa 
ptid  defendanta.  The  deed  waa  banded  to  plain- 
tiff, and,  after  being  ezamined,  was  passed  Dack. 
It  was  not  claimed  that  the  land  was  sold  on  time. 
The  deed  was  at  the  bank  the  next  day,  to  be  de- 
livered If  plaintiff  paid  the  balance,  which  he  did 
not  do.  Hefd,  that  there  was  no  delivery  of  the 
deed.— Woolcut  v.  Lerdell,  (Iowa,)  48  N.  W,  609. 

4.  Complaioant  sued  to  set  aside  two  deeds 
made  by  his  deceased  wife  to  their  son,  conveying 
land  on  which  complainant  and  his  wife  had  re- 
aided  as  a  homestead,  claiming  that  the  land  was 
originally  pidd  for  himaelf,  and  conveyed  to  his 
wife,  who  had  devlaed  It  tP  him.  It  appeared  that, 
while  defendant  lived  In  the  house  wttn  his  father 
and  mother  when  the  deeds  were  made,  be  knew 
nothing  of  their  existence  until  after  hfs  mother's 
death.  He  paid  notiiingfor  the  property  conveyed, 
and  the  deeds  were  never  delivered  to  any  one  for 
defendant,  and  the  flrst  ha  knew  of  their  eziatenoe 
waa  when  they  were  placed  on  record  by  one  P., 
who  had  pouession  of  them,  but  who  had  no  in- 
structions to  deliver  them  to  defendant  for  his 
mother.  She  always  recognized  the  interest  of 
complainant  in  the  land,  and  treated  the  deeds  as 
tnelrectaal.  Held,  that  complainant  should  be 
quieted  In  hla  poaaesslon  of  the  land,  the  deeds 
never  having  become  operattn  hy  delivery. — Lyon 
V.  Lyon,  (Mich.)  43  N.  W.  586. 

5.  A  deed  of  conveyance,  deltvered  by  the 
holder  of  the  legal  title  to  the  person  eaulUbly  en- 
titled thereto,  and  retained  by  the  latter,  the  deed 
running  to  a  third  person.  Is  not  neoessarlly  to  be 
regarded  as  having  taken  efleut  as  a  oonTCOWuMb 
— NeweU  v.  Cochran,  {Minn.)  48  N.  W.  84. 

Coiutruction  and  efibot. 

6.  At  the  time  of  the  exeoutton  of  a  deed  of 
land  by  a  husband  and  wife  to  their  daughter  and 
prospective  son-in-law,  the  granteea  axaonted  back 
an  instrument  providing  that  the  grantors  In  the 
deed  were  to  have  the  "free  uaeand  privilege,  that 
la  to  saj,  being  boas '*— of  the  aald  land  daring  thdv 


natural  Uveaf  tiiat  fbe  gnmteas  In  the  deed  ihooM 
atayand  work  the  land  with  the  grantors;  and 
thaL  If  either  of  the  grantees  should  die  leaving  a 
child,  the  latter  sbould  have  the  land  after  toe 
death  of  both  parents.  Held,  that  the  instmment 
executed  by  the  daughter  and  son-in-law  conveyed 
a  life-estate.— GrLeber  v.  Lindenmeier,  <Minn.l  48 
K.  W.  864. 

7.  Where  a  husband  quitclaims  to  his  wife  the 
farm  on  which  they  live,  with  the  reservation  that 
no  conveyance  shall  be  made  by  her  without  his 
written  oonsentor  bis  Jcdning,  and  tbat  the  titl» 
ahall  revert  to  him  in  case  of  nar  death,  and  from 
the  face  of  the  deed  and  the  aorronndlng  drcom- 
stances,  and  from  a  bill  of  sale  to  her  of  the  fann- 
ing utensils,  and  Uie  fact  that  he  continues  until 
ber  death  to  carry  on  the  farm  as  before,  it  la  ap- 
parenttbat  It  was  not  the  Intent  to  pass  to  her  the 
absolute  fee,  the  reservation  will  not  be  considered 
repugnant,  and  therefore  void,  but  its  efteot  will 
be  to  leave  the  title  to  the  BurTiTMV-^aaaattv. 
Budlong,  (Uich.)  43  N.  W.  984. 

8.  Where  a  deed  conveys  land,  and  as  appurte- 
nant thereto  certain  enumerated  rights,  privUegea, 
and  easements,  but  further  provides  that  no  rightat 
privileges,  eaaemente,  or  appnrtemuioes  abalTpaaa 
by  intendment  or  implication,  the  restrictive  clause 
must  be  construed  as  merely  ezdudlng  a  grant  fay 
implioation  or  intendment  of  any  prmoipal  ease- 
menta  in  grantor's  land,  but  as  not  excluding  ^ose 
awdUary  or  seoondary  eaaementa  or  rights  which 
■re  necessary  to  the  enjoynient  of  the  righta  or 
easements  expressly  granted.  Hence,  a  deed  of 
land  as  a  mill-site,  with  the  right  as  appurtenant 
Uiereto  of  oonstructing  a  canal  throogfa  the  gran- 
tor's land,  and  of  drawing  water  from  a  pond  for 
the  use  of  a  mill  on  the  land  conveyed,  grants  by 
Implication  the  right  to  maintain  the  pondnotwltl^ 
standing  the  general  reatrictlTe  clMi8e.-~8L  An- 
thony Italia  Watar-Fower  Co.  t.  City  of  Hlanew- 
olia,  (Ulnn.)  48  N.  W.  S6. 

9.  While  a  reaervation  In  a  deed  In  favor  of  th« 
grantor  la  to  be  construed  more  strictly  than  a 
grant)  yet  tauSi  a  reservation  will  Include  the  use 
of  snob  means  aa  are  Indl^Mnsably  oeceasary  to 
the  exercise  of  the  iteht  reserved. — St  Anthony 
Falls  Water-power  Co.  T.  City  <tf  MlnneapoUa, 
(Minn.)48N.W.6& 

Demurrer, 

6eePt«(idfii0,t-& 

Deposit. 

See  Bomka  and  Banking. 


DEPOSITION. 

Irregularities  In  taking,  see  AUom«i/  and  CW- 
«nt,4. 

Notloe. 

1.  Where  a  dM>ositioa  Is  to  betaken  S«1  miles 
from  tiie  place  ox  trial,  I  day'a  notice,  excluding 
Sundays,  for  each  20  miles.  Is  sufflcient  uuder  How. 
St.  {  7463,  requiring  1  day's  notice  for  each  30  milfes, 
bat  providing  that,  where  the  diatauoe  exceedsSW 
miles,  30  days'  notice  shall  be  unMntyi^— |iT»k>MHn 
T.  Cockell.  (Mloh.)  48  N.  W.  DSL 

CommlBsion. 

a,  A  commission  addressed  totally  notaiTpnb- 

llc  within  and  for  Dauphin  Co.,  Pa.,^  suffiraently 
designates  the  county  and  state  in  which  he  is  au- 
thorized to  act.— Gilman  t.  Sheets,  (lowaj  48  M. 
W.  299.  »,  V  -M 

Identity  of  oommisaioner. 

8.  The  oommlsrioneri  named  in  tiwapbUoatloik 
for  a  commission  to  take  depositions  and  In  the 

commission  waa  J.  L  H.,  and  the  commission  was 
executed  and  returned  by  J.  S.  M.  H^A,  that 
this  was  not  sufflcient  ground  for  rejecting  the 
deposition,  but  was  a  question  of  the  IdeDtlty  of 
the  person  who  executed  the  commission  with  the 
^wn  named  in  it.— Crookhite  t.  Mills,  (Hloh.)  48 
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«oat«  ft  releftM  of  aU  domr  ilght.  She  agraed 
with  the  hnBband  that  the  amount  aamed  to  tbe 
deona  Bhoald  be  In  full  of  all  alimony,  and  for  a 
foil  Bhure  of  tha  husband's  property.  The  jndg- 
maat  did  not  declare  that  the  anm  waa  the  wif^a 
abare  of  tha  estate,  and  the  supreme  oonrt  after* 
warda  bald  that  It  waa  aimplsr  alimony,  and  not  "a 
final  dlriaion"  of  the  husband's  property.  Held, 
In  Tiew  of  this  decision,  and  under  Rer.  St  Wis. 
S  280S,  proTldinff  that  "the  court  may,  from  Ume  to 
time,  on  tiie  petitloa  of  either  of  the  parties,  revise 
and  alter"  a  judgment  awarding  aUmony,  and  sec- 
tion 2804,  providing  that  "the  court  may  nnalty  di- 
vide and  (Ustribute  the  eatata, "  the  agreement  waa 
not  a  bar  to  a  pettUon  to  modify  the  Jadgmeat.— 
Blake  t.  Blake,  (Wis.)  48  N.  W.  144. 

9.  XTnder  Ber.  St  WiB.  |  2864,  the  ooort  may 
■fflodga  to  tbe  wUa  alimony  ont  of  the  huaband'a 
aaMte,  or  final^  dividA  and  distrlbate  the  ea< 
tate,  and  section  2860  provides  that  where  alimony 
la  awarded  the  court  may,  from  time  to  time,  on 
the  petition  of  either  of  the  parties,  revise  ana  al- 
ter sooh  judgment,  and  make  any  Judgment  which 
the  court  might  have  made  in  the  original  action. 
Held,  that  the  flaal  dMsion  of  an  esute  ooold  be 
made  In  a  autMeauent  Judgment—Blake  T.  Blake, 
Oria.)«N.  iOu. 

AUmony — Seoniity  for  payment. 

10.  Under  tbe  Wisconsin  statute  subjecting  a 
judgment  for  alimony  to  the  conttnning  power  of 
the  oonrt,  though  the  original  judgment  of  dlvoroa 
doea  not  provide  for  suoh  aecnrity  for  tbe  payment 
of  allmonv  therein  provided  for,  the  same  may  be 
required  by  the  oourt  at  any  time  thereafter.— • 
Wright  V.  Wright,  (Wis.)  48  N.  W.  146. 

11.  Under  Rev.  St  Wla.  |  8887,  provMlng  that 
in  all  oases  where  alimony  or  other  auowanoe  to  the 
wife  shall  be  adjudged,  the  oourt  may  require  suffi* 
oient  security  to  be  given  for  the  payment  thereof, 
the  husband  may  be  required  to  give,  as  such  se- 
curity, ft  bond  with  surety,  and  mnr  be  pnolshed 
as  for  contempt  for  his  failure  to  do  ao.— Wriglit 
r.  Wright,  (Wla.)  48  N.  W.  145. 

—  Beftual  to  pay. 

12.  In  proceedings  for  dlvoroe  from  bed  and 
board  the  oourt  may  adjudge  the  defendant  guilty 
of  contempt  for  refasai  to  obey  the  order  for  pay- 
ment of  temporary  alimony,  though  there  la  pend- 
ing a  plea  of  former  adjndication,  had  in  a  prior 
action  for  divorce  between  the  same  parties, 
Ivherein  defendant  denied  the  validity  of  the  mar- 
riage therein  alleged,  which  waa  of  a  prior  date  to 
tbe  alleged  marriage  In  anit  —  luar  v.  Iller, 

BOWEB. 

Remedies,  see  Partition,  3. 
Husband's  title  to  land. 

1.  Where  a  wife  claims  dower  In  land,  proof 
that  a  person  bearing  her  husband's  name  acquired 
title  to  the  land,  wmch  her  husband  subsequently 
conveyed,  is  a  sufBolent  showing  of  identity  to 
establish  her  husband's  tiUe  to  the  laud,  In  the  ab- 
senoe  of  any  attempt  to  show  that  thei«  were  two 
persons  havingthe  same  name.— Oilman  v.  Sheets, 
^lowft,)  48  N.  W.  299. 

9.  A  widow  claimed  dower  in  the  eastern  half 
of  oertalo  mortgaged  property,  and  the  decree  rec- 
ognized that  right,  but  the  proof  showed  that  her 
husband  bad  owned  only  the  western  half.  The 
chief  controversy  was  as  to  her  maniagra  and  oon- 
aeqnent  interest  in  any  of  snob  mortgagM  property, 
and  tbe  decree  directed  the  sale  of^ the  tnow  ana 
reserved  to  the  widow  the  value  of  her  dower  inter- 
est Held,  that  the  variance  was  not  fataL — Oil- 
man V.  Sheets,  (Iowa,)  48  N.  W.  299. 

Devise  in  lien. 

8.  The  acoeptanoe  by  a  widow  of  the  provisions 
made  for  her  In  her  husband's  will  constitutes  a 
bar  to  her  claim  of  "dower"  in  lands  conveyed  by 
him,  during  coverture,  by  deed  of  warranty,  in 
which  the  wife  did  not  join;  suchdafm  of  dower 
being  Inoonaiatent  with  tbe  provisions  of  the  will. 
— FdiebM  v.  Marahall,  (Minn.)  48  N.  \7.  SUB. 


DBAIVAOB. 

Bstablishment  of  drains. 

L  A  petition  lor  the  eaiabUshment  of  a  drain, 
nnder  Rev.  Bt  Wis.  S  18M,  which  has  been  once 
aeted  on  bf  the  anpervisora,  oaunot  be  used  te 
oommenea  bow  proceedings,  after  nearly  four 
years,  though  tbe  former  proceedings  hare  been 
fudged  void.— State  v.  OraOam,  (Wis.)  43  K.  W. 

2.  A  delay  by  peUtionera,  for  she  establish- 
ment of  a  drain,  of  three  or  foor  years,  in  seeking 
to  enforce  action  on  the  petition  by  the  supervis- 
ors, is  laches,  especially  in  the  abseace  of  evi- 
dence that  there  has  been  no  change  of  owner^tp 
of  tbe  lands  affected,  and  that  the  original  pett 
tionars  are  still  Uie  majority  of  the  resident  own- 
ers, and  wiah  the  prooeediagi  bason.— Stat*  v. 
Gwitam,  (Wla.)  48  S.  W.  WIT 

8.  Even  if  the  petdtlonera  are  not  gnuty  <n 
laohea,  sucoeeding  supervisors  will  not  be  oom- 
pelled  to  aot  on  the  original  petition,  in  tiie  ab- 
sence  of  evidence  that  the  ownership  of  tbe  lands 
ts  unchanged.— Stat*  r.  OrafEan,  (wla.)  48  N.  W. 
787. 

^  Under  Rev.  St  Wis.  «  1866,  providing  tbat, 
)n  proceedings  for  the  establishment  of  a  drain,  a 
jie^oiity  of  the  resident  land-cwnera  mast  "maks 
an  applloation  In  duplicate"  to  the  aupervisors  of 
both  towns  affected,  wliare  ft  petition  for  manda- 
mrta  to  oompel  anpenlaora  to  act  on  an  aBplicaUon 
and  the  evloenoe  faQ  to  show  that  duplicate  peti- 
tions were  ever  presented  to  the  snpervlaota  of  the 
respective  towns,  the  writ  is  properly  denied.— 
State  V.  Oraffam,  (Wia.)  48  M.  W.  m. 

 Constitationality  of  atatates. 

B.  IiBws  Wis.  1889,  c.  888,  creating  a  drainage 
commission  for  Dane  county,  requiring  the  oom* 
misslonera  to  decide  whether  the  public  health  or 
welfare  raqnirea  dr^ns,  and  authorl^ng  them  te 
claarify  landa  for  assessment  therefor,  to  aaaass 
■uob  benefits  and  taxes,  to  sue  and  be  sued,  and  te 
enforce  assessments,  is  not  obnoxious  to  Const, 
art.  4,  1 81,  protaibiUng  the  legislature  from  enact- 
ing any  special  or  private  law  granting  coipomte 
powers  or  privileges  except  to  mlea,  since  the  ad, 
though  conferring  corporate  powers,  U  an  exercise 
of_police  power  for  the  publlo  health  and  welfare. ' 
—State  V.  Stewart  (Wis.)  48  H.  W.  947. 

0.  Nor  is  the  act  Invalid  for  tbe  reaaon  that  it 
provIdeB  for  no  sppeal  from  the  oommlssloners' 
decision  as  to  the  necessity  for  dralnase,  as  In  ths 
exercise  of  the  right  of  eminent  domain  the  legis- 
lature may  determine  the  necessity,  or  delegate  the 
power  of  determination  to  a  board  of  commis- 
sioners.—State  V.  Stewart,  (Wis.)  48  N.  W.  947. 

7.  Kor  Is  the  act  invalid  in  that  the  legislature 
has  delegated  to  the  oommiRslonera  tbe  power  of 
creating  and  defining  districts  for  drainage  par- 
poses  within  the  oounty  to  whioh  the  aot  pwlains, 
tbe  nature  and  extent  of  tbe  proposed  drainage  be- 
ing cleariy  indicated  in  the  aot— State  T.  Steirartr 
(Wis.)  48  S.  W.  947. 

8.  The  aet  gives  sn  mmd  from  the  oommis- 
aloners'  dedsioo  in  olasst(yfng  tbe  lands  for  assesv- 
meot,  from  the  amount  of  damages  awarded  for 
any  land  taken  or  Injured,  from  the  taxea  and  ben- 
efits apportioned,  and  from  all  material  queetiont 
except  tbe  decision  as  to  the  necessity  of  the 
drainage  Sor  tbe  public  health  and  welfarei  Held, 
that  it  was  not  void  as  taking  property  without 
^^^iroceu  of  law.— State  t.  Stewftrt,  (Wis.)  43 

Appeal — Beview. 

9.  Where  the  evidence  is  confiictlng,  and  there 
is  evidence  to  sustain  the  findings  of  the  utrcuit 
courtiu  prooeedinrrs  for  the  construction  of  drains, 
under  Laws  Wis.  1887,  a  626,  the  findings  wiU  not 
be  disturbed  on  appeal.- BiTant  v.  BobtAna,  (Wis.) 
48  Ni  W.  607. 

Easements. 

Implied,  see  Deed,  & 

Wfttei^rigbta,  aee  Wattn  and  Wattr-Oouneft  t- 
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barn,  WM  properlr  pefuBefl.— PlngnrBy  t,  Cherokee 
&  D.  R.  Co.,  (Iowa,)  48  N.  W  285. 

Compenaation — Bavlew. 

la.  In  an  action  for  damages  to  real  estate  hy 
reason  of  the  ooastmction  of  a  railroad  thereon, 
where  the  oral  evidence  with  regard  to  ibe  dam- 
age dona  la  oonflioting,  and  ^e  jury  were  sent  to 
view  the  premises,  a  verdict  baaed  upon  the  teati' 
mony  of  the  witnesses  for  the  railroad  oompany 
wUl  not  be  disturbed  as  too  smalL— Fink  T.  Be- 
pnbUoan  Val.  R.  Co.,  (Neb.)  43  N.  W.  418. 
 InBtraotions. 

IS.  In  an  action  for  damages  for  the  oondemna- 
Uoo  of  a  right  of  way  over  plaintUTs  land,  the 
defendant  company  requested  on  instruction  that 
^aintifl  was  entitled  to  an  open  or  closed  crossing 
over  its  right  of  way  where  she  might  designate, 
and  upon  her  failure  so  to  do  the  company  might 
locate  it,  hut  that,  if  the  company  failed  to  provide 
proper  crossings,  such  failure  oould  not  be  recov- 
ered for  in  such  action.  The  court  refused,  but  in- 
structed that  the  jury  oould  consider  where  bbe 
road  was  laid  on  the  farm,  as  to  fills,  trestle-work, 
etc.,  but  tbat  they  had  nothing  to  do  with  the  ques- 
tion "whether  the  defendant  oompany  has  or  has 
not  refused  to  or  will  or  will  not  furnish  proper 
and  suitable  crossings,  l^at  question  may  arise 
in  a  proper  proceeding. "  Held,  that  such  instruc- 
tion was  not  prejudicial,  and  that  the  punmse  of 
both  wa«  the  same.— Pingrey  t.  Cherolcee  &  D.  R. 
Co.,  (Iowa,)  4S  N.  W.  285. 

14.  It  appearing  that  there  was  a  dlspate  as  to 
where  orossiuga  aoonld  be  looated,  snch  instmc- 
tlon  was  not  erroneoos  as  telling  the  jary  that 
they  oould  not  consider  that  tbe  company  would 
furnish  suitable  orosdogs.— Flngrey  T.  CburokM 
&  D.  R.  Co.  aowa,)  43  N  W  3Wi 

15.  The  oourt  having  charged  that  the  Jury  had 
"nothing  to  do  with  the  question  whether  or  not 
the  defendant  will  keep  its  track  and  cattle-guards 
in  proper  shape,  or  its  trestle-work  open  or  cdosed, " 
a  refusal  to  instruct  that  the  jury  could  not  con- 
sider prospective  damagea  on  account  of  failure  to 
fence,  was  not  prejudicial  where  no  proofs  were 
submitted  on  that  point.— Pingrey  v.  Cherokee  & 
D.  R.  Co.,  (Iowa.)  ^  N.  W.  28S. 

10.  Nor  was  the  omission  to  Instruct  that  plain- 
till  could  require  the  compaiu-  to  keep  suoh  trestle- 
work  and  cattie-guards  and  its  track  In  pojooi 
shape,  error.  —  Pingrey  T.  Cherokee  A  D.  it.  Co., 
(Iowa,)  48  N.  W.  286. 

17.  In  view  of  suoh  Instructions,  a  refusal  to  in- 
■trUQt  that  a  certain  trestle-work  was  to  be  kept 
open  for  the  passage  of  stock,  and  tbat  tbe  oom- 
pany was  required  to  fnmlsh  adequ^  cattle. 

rtrds,  was  not  error.— Pingrey  t.  Onarokee  &  D. 
Co.,  (Iowa,)  48  N.  W.  3S5. 

Abandonment  of  land  oondemned. 

18.  Code  Iowa,  {  1360,  as  amended  by  Acts  18th 
Gen.  Auem.  o.  16,  provides  that  "in  any  case" 
when  tha  constrnction  of  a  sailway  has  been  com- 
menced, and  work  on  the  same  has  ceased,  and  has 
not  been  tn  good  ftiltb  resumed  for  a  period  of  eight 
years,  the  land  and  title  thereto  shall  revert  to  the 
owner  of  the  tract  from  which  it  was  taken.  Held, 
that  the  statute  applies  to  roads  abandoned  before 
its  enactment,  and  on  which  work  was  oommenced 
within  a  period  of  less  than  eight  years  thereafter. 
— Skttlman  t.  Chtoago,  H.  A:  Bt.  P.  B^,  Co.,  (Iowa,) 
48N.  w.m 

EQUITY. 

See,  also,  Creditor*'  Bill;  Fraudulent  Cotweu- 
nncet;  Injunction;  Martgagea;  PnrttMon; 
^>ui«Hngi  Ivtle;  Btc^ven;  SvctM  Perform- 
ance; Truats. 

Jurisdiction,  see  Execution,  11. 

Laches,  see  Appeal,  86. 

 of  stockholder,  see  CorporaMong,  8. 

Pleading,  see  /njunctton.  3;  Trusts,  10. 

Relief  from  voiajndgment,  see  Judgment,  97. 

Rescission,  see  lilvfdenee,  14. 

Jorisdiotioii. 

1.  An  actum  to  determine  the  priorlto^  of  the 
claims  of  Taricnu  credttora  of  an  inaoLvaatu  an  64- 


ultebla  prooeedliw,  and  Its  cbaraoter  la  not  diaoged 
by  the  not  that  the  issues  presented  grew  fmt  at 
attachmeotand  ganiistiment_prooeedingi.— Shaver 
Wagon  ftCarriage  Co.  t.  Balated,  (Iowa,)48  IT.  W, 

828. 

9.  Equity  will  not  decree  a  forfeiture  In  fitvcr 
of  a  i>erson  claiming  under  an  agreement  to  give  a 
lease,  who  is  not  in  possessiou  of  the  land,  ag^nst 
persons  in  possession  under  a  lease  from  the  hold- 
ers of  the  legal  title,  —  Qrummett  T.  Gingrass, 
CUiob.)  48'N.  W.  OW. 

 Beformation  of  oontraot. 

8.  In  an  action  to  reform  an  Insurance  policy  It 
appeared  that  the  policy  provided  that  if  the  prop- 
erty stiould  be  sold,  transferred,  or  incumbered,  or 
U  anychange  should  take  placein  the title,aae,  oc- 
cupation, or  possession,  tne  policy  should  be  void. 
Plaintiffs  sold  tbe  property,  takinga  mortgage  for 
an  amount  greatly  in  excess  of  tbe  Insurance,  and 
assigned  the  policy  and  made  an  indorsement 
thereon  with  the  assent  of  the  oompany^s  agent 
that  the  loss.  If  any,  was  to  be  payable  to  plain- 
tUEs.  Plaintiffs  knew  the  terms  of  the  Indone- 
ment,  and  aooepted  them  as  written,  and  aomit 
eeoed  In  them  for  many  months  until  after  the  in- 
sured property  was  burned.  Their  uncorroborated 
testimony  was  that  they  requested  the  agent  to 
put  the  policy  in  a  shape  which  would  protect 
them,  which  he  agreed  to  do;  that  after  the  In- 
dorsement he  stated  to  plaintiffs  tbat  he  bad  in- 
sured them,  and  not  tbe  vendee,  and  that  in  csee 
of  fire  they  would  get  their  money  on  informing 
the  agent  thereof  at  his  office.  It  also  appeared 
that  the  vendee  had  promised  plaintiffs  that  on 
payment  of  the  mortgage  the  poUoy  should  be  can- 
oeled  and  the  unearned  premium  returned  to  them, 
and  tliat  the  vendee  said  tie  would  bare  nothing 
to  do  with  the  poll<7t  tbat  It  belonged  to  plain- 
tiffs;  and  tbat  he  would  obtain  other,  cheaper  in- 
surance. Flaiatiffs  did  not  expressly  toll  the  agent 
that  they  desired  an  independent  Insnranoe  on 
their  mortgage  Interest,  and  the  testimony  was 
insufficient  to  show  that  the  agent  had  any  Idea 
that  they  desired  to  make  or  supposed  th^  bad 
made  suoh  a  contract.  The  agent  testified  that  he 
only  s^d  that  the  vendee  could  not  get  the  Insur- 
ance in  case  of  loss,  but  the  same  would  be  paid  to 
plaintiffs.  Held,  that  the  proof  was  not  sufB- 
dentiy  clear  and  convincing  that  the  contract  was 
one  for  an  Insuranoa  of  pudntifra*  Interest,  b^m- 
rate  from  and  Independent  of  the  vendee's  Interart, 
to  warrant  a  reformation  of  the  policy  to  tbat 
effect,  even  though  the  agent  baa  authority  to 
make  ik—Meiswinkel  v.  St  Paul  Fire  ft  Marine 
Ins.  Co.,  (Wik)  48  N.  W.  «0e. 

4>  By  the  tonus  of  her  written  oontraot  ood' 
plalnant  agreed  to  oonvey  lota  2,  8,  4.  and  9  to  de- 
fendant. It  appeared  that  lot  7  had  Inr  mistake 
been  conveyed  to  the  village  of  Fenton,  Instead  of 
lot  0,  which  was  intended  to  be  conveyed  to  the 
village;  that  the  real  agreement  of  the  parties 
was  that  on  conveyance  of  lot  9  to  him,  denndant 
would  exchange  It  with  the  village  for  lot  7;  tbat 
at  the  suit  of  the  village,  brought  after  tbe  agree- 
ment was  entered  Into,  the  dee«  to  the  vitt^e  was 
reformed  so  as  to  convey  to  it  lot  9,  instead  of  lot 
7;  and  that  defendant  had  been  in  possession  of 
the  several  lots,  including  lot  7,  since  the  con- 
tract, and  had  made  payments  on  the  price.  Held, 
that  the  contract  would  be  reformed  so  as  to  in- 
clude lot  7,  Instead  of  lot  9,  and  speoifio  perform- 
ance decreed  accordtngly.--8trickland  v.  Rarber, 
(Hich.)48N.W.44d. 

B.  When  a  martgagee  has  stated  the  natan 
of  his  interest  to  an  {nsurance  agent,  has  requeued 
a  policy  insuring  tbat  interest,  and  has  aooepted  a 
p(5icy  drawn  up  by  the  agent  In  favor  of  the  mort- 
gagor, with  the  belief  that  it  Is  sufficient,  it  may 
be  reformed  so  as  to  protect  the  interest  of  tha 
mo^g^gee-— Each  v.  Home  Ins.  Co.^  (Iowa,)  48  xT. 

'  6.  A  contract  for  the  getting  out  and  deUveiT 
of  sawed  lumber,  which  speciSea  as  the  date  of 
performance  August  1, 1886,  while  the  contract  it- 
self is  dated  December  28, 1886,  will  be  reformed, 

SrioT  to  an  action  for  a  breach,  by  Inserting  the 
ate  of  perfonnanoe  Intended,  August  1, 188T,  al- 
though lumbarmen  might  bava  been  able  to  infer 
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purpose  deslffnftted.  Held,  that  the  bill  Mta  oat  a 
SDMtantlal  fraud,  and  a  right  to  an  accounting, 
and  that  the  demurrer  thereto  wai  properly  orer- 
rnIed.-Shaw  T.  ChaM,  (Mloh.)     N.  ^.  HGS. 

Pleading. 

18.  A  complaint  whi<di  alleges  t^at  plaintiff  la 
entitled  to  certain  land  under  a  lease,  and  that  de- 
fendant claims  and  holds  It  under  an  adrerse  title, 
and  prays  for  eonitable  relief,  Is  demurrable,  as 
showing  that  plaintllt  has  an  adequate  remedv  at 
law.— ^steea  of  KUboum  Lodga  Ha  t  t.  ku- 
bODzn,  (WiM.)  48  N.  W.  1«8 

Bridenoe— ExoeptJons. 

19,  In  equity  proceedtnRs,  exoeptioDS  to  the  ad- 
Blsskm  of  eridenoe  are  only  material  when  the 
rofeeted  eridenoe  is  essential  to  the  material  alls- 
gatlons  of  the  oomplaint,  and  then  tbnr  are  not 
grounds  of  error,  as  la  a  oase  at  law,  bni  the  suit 
fails  for  lack  of  competent  proof.— Cnles  T.  Bodge. 
(Wis.)  48  N.  W.  183. 

Fraotloe — Waiver  of  ol^eotloiu. 

90.  Where  the  defendant  goea  to  trial  on  the 
merits,  the  objection  that  the  plaintiff  has  an  ade- 

auate  remedy  at  law  is  walred.— St.  Paul  &  B.  CL 
.  Ca  T.  Hoblnson,  (Minn.)  48  N.  W.  7& 

 Beheoring. 

Bl.  Where  a  consent  decree  haa  been  entered,  a 
rehearing  Is  properly  denied  as  to  a  party  who  ap- 
pears to  nare  known  what  the  decree  was,  aiu 
who  was  not  induced  to  agree  to  the  same  by  any 
misrepresentations. — Hodges  r.  MoDoA  OOch.') 

Estates. 

Nature  of  estate  derlsed,  see  WUUt  ft^ 


ESTOFFEIi. 

By  acts  of  agents,  see  Inmranee,  87-80L 

B7  eleotlon  of  remedy,  see  Action,  L 

InpaiSt  see  ExempHonM, 4^  HtolMoaus,  4,  S,  U; 
BoiMstead,  s ;  Jiuuranoe,  U,  14,  IB,  81, 60;  Jfu- 
nieipal  Corporations,  28;  Smoola  andSmool- 

Of  creditor,  see  A$8ionmentfor  Bmt/U  Crvd- 
itore,  IS. 

By  deed. 

1.  A  recital  In  a  deed  of  trust  that  the  notes 
secured  by  It  are  untainted  by  usury  will  not  act 
as  an  BBtoppel  where  tbe  holders  of  the  notes  had 
notice  of  the  usury  before  purchasing  them. — Cen- 
tral Trust  Co.  T.  Burton,  (Wlk)  48  iC  W.  lO. 

In  pais. 

2.  One  who  holds  a  Judgment  note  against  his 
son,  and  knows  that  tbe  bod,  and  another,  who  Is 
the  creditor's  aon-in-law,  are  holding  themselves 
out  and  doing  business  as  partners,  that  they  are 
purchasing  goods  as  such,  and  that  th^  are  In- 
solvent, and  does  not  disdoso  his  claim  to  their 
aellers,  le  estopped  to  deny  their  partnership  as 
ag^nst  the  cuum  ci  such  aellera.  —  Powers  t. 
Large,  (Wis.)  43  N.  W.  1120. 

8.  Where  defendant  has  sued  out  an  attaoh> 
ment  In  prooeedlngs  In  rem  ag^nst  a  certain  steam- 
boat, and  the  marshal  and  defendant's  attorney, 
on  going  to  attach  said  boat,  find  her  sunk  and  be- 

fond  reach,  and  do  not  take  her  Into  possession, 
at  inform  plaintiff's  agent  in  charge  of  the  boat 
that  she  haa  been  attached,  and  warn  him  not  to 
interfere  with  her,  for  which  reason  plaintiff  re- 
frains from  caring  for  the  boat,  which  la  Injured 
In  consequence,  defendant  Is  estopped  to  deny  that 
tbe  boat  was  in  fact  attached.— Bucliwheat  r.  St. 
Croix  Lumber  Co.,  (Wis.)  48  N.  W.  1180. 

4.  Plaintiff  was  not  estopped  from  reooreryfor 
the  alleged  conspiracy  of  defendanta  to  dwraad 
him  by  a  fraudulent  measurement  and  inspection 
of  lumber  sold  hy  him  to  some  of  the  defendants, 

Sr  the  fact  that  he  sent  a  statement  of  tbe  inspeo- 
on  to  defendants,  and  received  hla  pay  upon  IL— 
TumbnU  v.  Boggs,  (Mich.)  48  K.  W.  1060. 


5.  One  who  erects  a  bnilding  by  the  side  of 
telegraph  and  telephone  wires,  which  are  on  hfs 
own  land,  makes  no  protest  against  the  maintain- 
ing Qi  the  wlree,  ailowB  hla  tenant  in  the  building 
to  use  one  of  the  wlrea  for  bnslneae  pniposea,  ana 
thus  goes  on  for  years,  mafeing  oo  oomplaint  what> 
ever,  cannot  recover  of  the  owner  of  the  wires  for 
loaaes  on  the  bnilding  by  fire  which  might  have 
been  averted  but  for  tne  nlndrance  to  the  vrortc  of 
the  llrenMii  oocaslmied  by  the  wins.— Ch^iee  t. 
l^le^ghoM  *  Telegraph  Ooaat.  Co.,  (Kleh.)  48  H. 

A.  One  partner  of  a  firm  of  attorneys  has  no  im- . 
piled  authority  to  give  a  firm  note,  but  in  a  suit  on 
a  note  so  given  tbe  partner  who  signed  it,  and  re- 
ceived the  money  for  which  It  was  given,  is 
eatopped  to  deny  ita  validity. — Boger*  t.  Ftleat. 
(Wis.y48  N.  WVSIO. 

7.  Plaintiff  had  an  equitable  Interest  la  land, 
tbe  Utle  of  which  was  in  her  son's  name  and  on 
which  the  son  had  executed  a  mortgage.  Held, 
that  though  plaintiff's  possession  be  deemed  to 
have  been  such  as  to  put  tbe  mortgagee  upon  ln< 
qulry,  yet  having  knowingly  permitted  the  son  to 
cultivate  the  land,  appropriate  the  crops  thereof 
for  some  time,  and  to  execute  prior  mortgages, 
without  disclosing  her  claim,  and  the  loan  on  the 
mortgage  In  suit  navlng  been  used  to  discharge 
Incumbrances  on  the  land,  she  was  estopped  from 
asserting  ber  Utle  as  against  the  mortngee,  who 
loaned  t£e  money  In  good  faith.— Lindwy  v.  Uar- 
tindale,  (Iowa,)  43 N.W.  283. 

8.  Two  sons  entered  -Into  an  agreement  bj 
which  one  gave  a  quitclaim  deed  of  his  Interest  m 
the  father's  realty  to  tbe  other,  in  oonMdeistion  of 
aoertain  sum  secured  by  mortgage  upon  tliewlKda 
of  the  realty;  tbe  mort^tfe  to  De  void  it  the  mort- 
gagee failed  to  secure,  withlu  a  given  time,  a  good 
and  perfect  title  to  the  land  conveyed.  Aocoid- 
ingly,  the  mortgagee  procured  the  holder  of  the 
legu  title  to  convey  the  same  to  the  mortgagor. 
Upon  receiving  the  latter  convey  an  ce  the  mortga- 
gor placed  upon  record  tbe  quitclaim  deed  he  bad 
received  from  tbe  mortgagee,  and  the  mortgage 
was  recorded  at  the  same  time;  and,  in  a  salt  to 
fbreoloee  a  mortgage  which  had  been  given  by  the 
father,  he  answered,  under  oath,  that  he  had  a 
perfect  title  to  the  land.  Held  that,  these  facts 
showing  that  both  parties  regarded  the  oonditiOB 
aa  having  bean  fully  performed,  the  mortgager 
was  estopped  from  claiming  that  he  had  not  a  per- 
ftot  title.— Cornish  v.  Frees.  (Wis.)  48  N.  W.  £07. 

8.  Defendant  executed  a  mortgage  to  B.,  who 
assigned  it  to  defendant's  brother,  defendant  re- 
taining it  in  his  posseasltm.  Defendant  without 
authority  assigned  it  in  the  name  of  hla  brotiier  to 
P.,  who  held  defendant's  property  in  trust.  F. 
foreclosed  the  mortgage  by  advertisement,  and  bid 
Qm  premisea  off,  ana  conveyed  them  by  warranty 
dead  to  plaintiiFs  grantor.  Tbe  foreclosure  waa 
void  hecanse  of  the  defective  record  of  the  aaslea. 
ment  of  the  mortgage^  Defendant  held  pcesesuoa 
of  the  premises  ail  along,  and  the  reoord  failed  to 
show  that  plalntifTs  grantor  was  Inflaenoed  ia 
proouring  the  transfer  from  F.  by  defendant. 
Held,  that  the  evidenoe  was  insulftoleat  to  author- 
ize the  court  to  take  the  case  from  the  jury,  and 
hold  that  defendant  was' conclusively  estopped  to 
dis^te  pMntlfl'a  titla^Lowty  t.  MMfO,  ^Oaa.) 

10.  A*  party  who  proonres  aa  instrument  to  be 

executed  iu  the  name  of  another  without  autiior- 
ity  ia  estopped  from  disputing  the  validity  thereof 
as  against  any  one  acting  upon  the  faith  of  its  gen- 
nlpeneas.— Lowry  t.         (Uinn.)  48  N.  W.  ra> 

11.  Thefactthatwli«npiaintiff>s  Intestate  made 
a  contract  with  defendant  to  keep  certain  ahaep 
for  him,  be  saw  the  aheds  in  which  the  sheep  were 
afterwards  kept,  and  expressed  tbe  opinion  that 
they  were  good  ones,  and  a  nloe  place  to  keep  aheep 
In,  does  not  estop  plalotiff  to  allege  the  unfltaesa 
of  the  ebedi.— Wolscbeld  v.  Thome,  (Utoh.)  48  N. 
W.  1& 

£VID£lNOB. 

See,  also,  DepoHtUm;  WUntn. 
AdmiseiUU^,  see  AtnmpHt,  8,  T;  DeeOt,  %,  9\ 
XJeotmentt  8;  Falm  Imprtaormmtt  1;  FranA: 
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Ituanttu;  Libel  and  Slander^  t;  Logs  and 

Loo&ling,  1:  ISalidoua  PrtweeuHon,  M,  10-18; 

R^mrm,9-8:  Trover  and  ComoerHrm,i,t. 
In  criminal  pnweeaUoas,  see  Abortion ;  BattaTdy; 

BuryltiTV,  9;  Forgery,  *-13;  Intoxicating  Hq- 

uor9,18,U;  Larfseny.li  Perjurvt^Bi  Aap«,4; 

Seduction,  1. 
Newly-discovered,  see  New  TrUU,  ^U. 
Objections,  see  Trial,  7, 8. 
Ot  fraud,  see  ABstgnmentforBeiui/UtifOnMlion, 

5,0;  Fraud;  fVauduZ«nt  Convei/ancef,  1-0^ 
Opinion,  see  Homfcfdc,  16;  Ineurance,  60;  in- 

IoxIcatl»)7  Hquora,  23. 
Parol  In  connection  with  writinga,  tee  ContraetB, 

11. 14;  NeqtytUible  IiMnanentt, 2,9. 
Pleadlos  and  proof,  see  Pleading,  17-SL 
BeoeptioB,  Me  IVIal,  4^ 
Herlew  of  ruling*  on,  see  Appeal,  48-00. 

Jndioial  notioe. 

1.  The  court  cannot  take  jndldal  notice  of  tbe 
fact  that  a  prior  case  before  it  between  different 
parties  involved  tbe  same  issues. — In  ra  Assign- 
ment of  Stewart,  (Iowa,)  48.N.  W.  S9& 

Bmt  and  leoondftry. 

S.  A  copy  of  letter,  sent  by  plaintiff  to  de- 
fendauta,  la  inadmlaalble  tar  want  of  reasonable 
notice,  where  pWntiff,  on  Uiemomingof  the  day  of 
the  offBr,  gave  notloa  to  defendants*  counsel  to  pro- 
duce the  oriffinala,  the  defendaata  being  ontslde 
the  state,  and  appearing  only  by  oonnaeLwbo  bad 
not  10(01  Drlgtnala  la  hand.-Tlwtiock  t.  wllliama, 
<Mleb.>4SN.  W  809. 

8.  Under  Comp.  St  Ifeb.  1887,  a  78,  1 18,  pro- 
viding that  tbe  record  of  a  deed  duly  reoorded.  or 
a  transcript  thereof  duly  certified,  may  be  read  in 
evidence,  with  like  force  and  effect  as  the  original 
deed,  whenever,  by  the  party's  oath  or  otherwise, 
the  original  is  known  to  be  lost,  or  not  to  belong  to 
the  party  seeking  to  use  it,  or  to  be  within  his  con- 
trol, a  defenduit  in  ejectment  who  seeks  to  prove 
title  in  a  stranger  as  a  defense,  It  suffloientJy  mp- 
pearing  that  the  original  deed  does  not  belong  to 
him,  majlntrcdnce  a  copy  ot  the  record  in  the  first 
Instance,  without  proor ot  the  loan  <a  the  original, 
or  that  It  la  not  under  taia  controL— Book  t.  Gage, 
(Web.)  48  N.  W.  110. 

4.  The  proof  of  a  lost  deed  should  show  that  It 
waa  propmy  ezeooted,  and  tlie  evidence  of  ita 
oontenu  should  be  dear  and  certain.— Wakefield 
T.  Day,  (Minn.)  48  K.  W.  71. 

AdmisBlons  and  deolarations. 

5.  The  declarations  of  a  person,  not  a  party  to 
the  acUon,  as  to  the  nature  of  his  claim  or  title  to 
pn^r^,  after  bia  Interest  therein  boa  termtaat- 
•d,  are  not  admtsalble.— Beard  v.  First  NaL  Buik, 
Sinn.)  48  N.  W.  7. 

fi.  Testimony  tending  to  show  that  a  witness 
not  a  party  to  tne  suit  has  made  extrajudicial  ad- 
misnionH  to  a  third  person  in  opposition  to  his 
evidence  aa  a  witness  on  the  stand  is  not  to  be 
treated  aa  afllrmatiTe  proof  of  tbe  truth  of  the 
■Utements  invtdved  In  aneh  alleged  admiaalons.— 
Luttdburg  v.  Nonhwaatem  Elevator  Ca,  (Minn.) 
48  N.  w.et». 

 Against  Interest. 

7.  Defendant  sold  a  tract  of  land  to  petitioner, 
subject  to  the  lien  of  a  mortgage,  the  discharge  of 
which  was  a  condition  precedent  to  defendant's  ac- 
quiring title  to  the  land.  Held,  that  l^e  testimony 
of  one,  who  waa  not  shown  to  have  been  connected 
with  toe  petitioner,  that  the  president  of  defend- 
ant told  petitloner*a  agent,  after  the  deed  waa 
made,  to  glTa  him  petiUM>ner*a  note  and  ha  would 
procnra  Oie  dlacbarge,  and  that  thereupon  the 
note  and  a  receipt  were  executed,  waa  admissible, 
though  the  president  was  dead.— Wisconsin  Fire& 
Marine  Ina.  Co.  Bank  t.  Manistee  Salt  &  Lumber 
Co.,  (Mich.)  48  N.  W.  907. 

8.  tn  an  action  for  false  representations  made 
concerning  a  business  sold  by  defendant  to  plain- 
tiff, tbe  admissions  of  defendant  made  to  third 

Sraona.  the  day  after  the  sate,  to  the  effect  that 
I  busioesa  waa  In  fact  uaproflUAle,  are  admlMlr 
4d«.-FDtter  t.  MeUen.  (Minn.)  48  N.  W.  Snk 


Admissions  and  deolarations  of  agent. 

8.  The  plaintiff,  aa  employe  of  a  railroad  coBp 
pany.  having  beenlnjured  while  coupling  cars,  an 
agent  sent  by  the  company  to  obtain  Trom  the  plain- 
tiff a  statement  of  tbe  circamstanoes  of  the  tuxA- 
dent  is  not  authorized  by  such  agency  to  bind  the 
company  by  bis  own  declarations  as  to  such  cir- 
cumstance*.—Doyle  V.  St.  Paul,  M.  *  M.  Z^.  Co., 
(Minn.)  4S  K.  W.  787. 

la  An  officer,  In  eMontbv  a  warrant  wreat 
In  a  criminal  proceeding,  does  not  act  aa  an  agent 
of  the  person  upon  wboM  complaint  tbe  proceed- 
ing was  instituted,  and  his  deolarations  are  not  ad- 
mlMible  to  bind  such  peraon.— Relaan  t>  Motx, 
(Minn.)48N.W.60L 

Opinion  evidenoe. 

11.  Where  damages  are  claimed  on  account  of 
an  attachment  of  a  retail  hardware  stoolc,  which 
precluded  sales  for  a  certain  year,  it  is  competent 
for  a  dealer  in  hardware  to  state  what.  In  hla  opbt- 
lon,  wiU  be  the  damage  to  tbe  property  1^  reaaoa 
ot  ita  being  carried  into  the  next  year's  stock,— 
Enapp  dfe  Biiaulding  Co.  t.  Barnard,  (Iowa,)  48  n. 

w.  vn. 

12.  Defendant  agreed  with  plaintiff>a  intestate 
to  deliver  in  tbe  taU  ot  1884  the  sheep  which  ha  re- 
ceived from  said  intestate,  in  1881,  and  iu  the  mean 
time  to  keep  ttiem  "In  the  usual  and  ordinary  way 
M  sheep  are  kept  generally.  <*  It  appeared  tnat  in 
the  winter  of  ItttiS  a  number  ot  tbe  sheep  died,  by 
BBaaoO)  aa  plaintiff  alleged,  d  being  k^  in  wet 
iliada.  Held,  that  It  was  error  to  allow  expert 
witoesaes  to  testify  that  they  examined  the  aheda 
In  the  fall  of  1888,  and  that  they  were  then  wet 
aud  unfit  to  keep  sheep  bL—WolMAeld  T.  Tlioma^ 
(Micb.)48N.  W.ia. 

13.  In  an  action  against  a  ndlroad  tor  Ulltaig 

filaintlff's  horse,  which  had  walked  across  the  oa^ 
le-guard  onto  tbe  track,  questions  to  a  witness  aa 
to  the  time  usually  required  to  fill  a  cattle-guard 
with  snow  are  not  competent,  m  thw'  call  for  tbe 
opinions  of  the  wltneos,  and  not  tor  note.— Orahl. 
man  v.  Chicago,  St.  P.  s  E.  O.  By.  Co.,  (lOWa,)  4> 
K.  W.  ftStt. 

14.  In  an  action  to  rescind  a  oontraot  tor  the 
purchase  of  laud  on  the  ground  ot  fraudulent  rep- 
resentations made  by  defendant  concerning  ft, 
testimony  of  plaintiff  that  he  was  induced  to  make 
thepnrchase  oy  tbe  representations  of  defendant 
cannot  be  objected  to  on  tbe  ground  that  the  wit- 
nesa  was  testifying  to  a  oooolosion.— Grassier  t. 
Beea,  (Neb.)  48  K.  W.  188. 

 Personal  injuries. 

15.  A  rihysician  tesUfymg  as  an  expert  may 
give  his  opinion  ot  the  probable  effects  and  dura- 
tion ot  a  known  injury,  though  he  baa  not  examined 
tbe  injured  person  for  a  year  before  teaUtylng: 
and  may  also  give  hit  opinion  ot  the  injury,  baaed 
on  tbe  testimony  of  another  pbyslolan  or  surgeon, 
wbo  has  testified  in  his  bearing,  where  anch  tea- 
timony  is  brief,  plain,  and  uooontradiotory.— Dwin- 
neU  V.  Abbott,  <Wia.)  48  N.  W.  496. 

10?  In  an  action  tor  personal  Injuries,  a  medical 
witness  may  properly  be  asked  "whether  the  In- 
juries ooulci  have  been  caused  as  a  whole  by  a  fall 
through  a  bole  in  a  sidewalk.  "--Smalley  v.  of 
Appleton,  (Wis.)  43  N.  W.  826. 

17.  Purely  speculative  questions  to  medical  wit- 
nesses shouul  be  confined  to  the  (aoU  ot  the  case. 
— Smaliey  t.  City  of  Appleton,  (Wis. )  48  N.  W.  8W. 

 Value  of  serrices. 

18.  In  an  action  to  recover  forservlces  rendered 
tn  compiling  and  editing  the  charter  of  a  city  and 
Its  ordfnanoea,  ther^eodon  ot  the  testimony  ot  an 
attorney  offered  as  an  expert  to  show  the  valuo  ot 
such  services  was  not  an  abuse  of  the  discretion  of 
tbe  trial  court,  where  It  did  not  a--pear  that  tbe 
witness,  althoogb  having  some  knowle<lgeof  the 
nattire  of  the  work  of  pliuntfff.  had  any  knowledge 
as  to  what  was  usnally  paid  for  such  services.— 
Stevens  T.  City  of  Minneapolis,  (Minn.)  48  S.  W. 
84S. 

19.  The  opiniODB  ot  experta  as  to  the  value  ot 
aervloes  rendered  In  making  a  oom^lation  of  the 
charter  oi  a  eltv  aud  Ita  ordlnancea  are  not  ooa- 
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dnslTe,  but  It  la  the  proviooe  of  the  Jwy  to  weigh 
such  testimony  retereDce  to  all  the  other  facU 
and  oircumBtaaoea  ia  erldence,  and  judge  of  the 
weight  and  force  of  such  opinioDS  by  their  own 
onnmon  senaa,  and  general  knowledfre  of  the  sub- 
ject of  lDquirj.-«teTeiu  r.  Cityof  MiuneapoliB, 
^nD.)4SN.W.84!i. 

Opinion  evidenoe — Value  of  goods. 

20.  A  person  whose  business  is  snch  that,  by 
commercial  reports  or  other  like  means,  he  is 
familiar  with  the  market  value  of  an  artiole  which 
is  the  oommoQ  subject  of  sale^  te  competent  to  te»- 
ttty  H  to  its  value,  although  he  has  no  personal 
kncnrtedge  of  any  parUonlar  siUes.-fHoxsw  t.  Sm- 
Lnmbor  Co.,  (l£inn.)  48  N.  W.  «78. 

Doenmentary  evidenoe. 

81.  A  letter  received  by  A.,  purporting  to  have 
been  written  by  or  for  B..  in  reply  to  a  letter  pre- 
viously sent  by  A.  to  B.,  is  admissible  in  evidence 
against  B.,  without  proof  of  the  handwriting,  or 
m  the  authority  of  the  person  by  whom  it  was 
written  in  behalf  of  B.— Hozsie  T.  Empire  Lumber 
Co.,  (Hlnn.)  48  N.  W.  4m 

23.  How.  Bt  Mich.  |  SdSS,  authorlztng  records 
of  conveyanoes  to  he  introduced  In  evidenoo  with- 
out further  proof,  does  not  apply,  where  the  Ques- 
tion ot  tiie  forgery  of  the  original  instrument  is  in 
lame,  but  apiuies  to  Instruments  whose  genalne- 
nesslsnotquestioned.— Fe(ndeT.SweUana.(Uich.> 
48  N.  W.  m. 

23.  In  a  suit  for  storage  of  corn,  defendant  al- 
leged that  the  com  was  stored  under  a  oootract 
with  W.,  who  owned  the  cribs  before  plaintiffs  ac- 
quired any  rightthereto.  Held,  that  a  letterfrom 
W.,  authorizing  plaintiffs'  agent  to  take  charge  of 

'  his  affairs,  sell  his  property,  snd  pay  his  debts,  19 
days  before  defendant  acquired  the  right  of  stor- 
age from  W.,  was  admisBibie  in  evidence.— Ever- 
Ingham  v.  Lee,  (Iowa,)  4a  IS.  W.  499. 

24.  A  letter  written  by  a  third  person  to  defend- 
ant ta  asiumpsf  t  is  Inadmisrible  to  sbow  that  plain- 
tiff bas  pwted  with  his  interest  In  the  cause  of  ac- 
tion, where  there  is  nothing  showing  plaintiff  to 
be  in  any  way  bound  by  its  oontents.— Ziegler  t. 
Henry,  (Mich.)  43  N.  W.  1018. 

 life-tablea. 

25.  A  book  is  admiariUe  to  show  the  expecta- 
tion of  life,  on  being  identified  as  "a  standant  and 
sctentf  flc  work, "  by  a  witness  who  "  bad  somethlns 
to  do  with  the  hook. "— Oorman  t.  IflnneapoUs  « 
Bt  L.  Bv.  Co.,  (Iowa,}  48  N.  W.  808. 

 Aoootmt-bookB. 

90.  In  an  action  against  a  oorporatlon  for  serv- 
ices, defendant's  books,  properly  kept  by  Its  proper 
ofBcers,  are  admissible  in  evidence  to  show  entries 
of  payments  made  to  plaintiff  on  aoooant  of  serv- 
ioes.— Oanther  v.  James  Jenks  &  Co.,  (Hloh.)  48 
N.  W.  600. 

27.  Where  copies  of  plaintiff's  books  are  used 
at  the  trial,  and  are  referred  to  by  him  in  his  tes- 
tbnony  on  cert^n  matters  as  to  which  defend- 
ant auo  testifies,  it  is  proper  to  charge  the  jury 
that  tt^  are  to  s^,  from  the  evidence,  whether 
plaintiff^  bo<dis  were  kept  In  a  proper  condition, 
and  were  satisfactory  to  them.->0'ConDell  r. 
Bohwanabeck.  (IClcb.)  48  N.  W.  SOB, 

 Beoords. 

28.  Under  How.  St.  Mich.  {  9771,  requiring  the 
clerk  of  the  state  house  of  correction  to  give  oond 
that  tie  will  keep  a  true  record  of  the  accounts  of 
the  institution,  the  records  so  kept  are  public  rec- 
ords, and  are  admissible  In  evidence  as  snch. — 
People  V.  Kemp,  (Mich.)  48  N.  W.  489. 

29.  Where  the  court  bad  made  an  order  that  all 
oral  evidence  should  be  taken  by  deposition,  and 
all  documentary  evidence  should  be  filed  before 
trial,  the  admission  of  records,  which  had  not  been 
so  filed,  as  evidence  for  the  defendant,  was  not  re- 
versible error;  but.  If  taken  by  surprise  by  such 
records,  plaintiffs  should  have  moved  for  a  con- 
tinuance.—Collins  V.  Valleau,  (Iowa,)  43  X.  W.  2&i. 

80.  The  record  of  a  certified  copy  of  a  record  In 
another  county,  and  such  original  record,  are  ad- 
missible in  evidenoe  without  being  shown  to  be 
aUke.-CoUins  v.  Valleau,  (Iowa,)  48  K.  W  284. 


31.  Keoords  of  deeds  ezeoutad  wheo  internal 

revenue  Stamps  were  required  to  be  aflOzed  to  such 
instruments  are  admlsuble  In  evidence,  though 
not  showing  that  the  originals  were  duly  stamped, 
as  such  originals  are  admissible  unstamped,  unless 
a  fraudulent  intent  In  the  omission  of  the  stamp  is 
shown.— CoUins  v.  Valleau,  (Iowa,)  43  N.  W.  284. 

82.  Under  Rev.  St  Wis.  S  417^  providing  that 
official  certificates  of  births,  marriagea,  and  oaaths 
issued  In  foreign  countries  in  which  snob  births, 
marriages,  and  deaths  have  occurred,  If  aatbooU- 
cated  as  therein  preBcrii>ed,  sliall  be  presumptive 
evidenoe  of  the  facts  certified,  a  oertlfloate  of  bap- 
tism Is  inadmlsrible  to  prove  the  us  ot  the  person 
oertifled  to  have  been  hm^ed.— LmvId  t.  Hntu^ 
Aid  Society.  (Wis.)  48  N.  W.  143. 

88.  Where  a  discrepancy  ezUts  between  the 
date  of  a  deed  and  the  date  of  the  certificate  of  ac- 
knowledgment, the  latter  date  must  prevail ;  and 
a  copy  of  the  record  of  snch  deed  cannot  be  ot^ 
Jected  to,  on  aooouot  of  such  discrepanoy.— Buck 
T.  Gage,  (Neb.)  48  N.  W.  110. 

^rol  evidenoe. 

84.  A  reoeipt,  being  a  mere  acknowledgment  of 

Sayment,  is  subject  to  parol  explanation  orcoutra- 
ictloD.— Elsbara  v.  Mvrman,  (Minn.)  48  N.  W.  .l"^. 
86.  In  an  action  on  *a  written  oontraot  for  the 
deiive'ry  of  a  oertalD  number  of  griddles,  which 
plaintiff  was  to  scdl,  paying  a  oert^n  royalty  to 
defendant  parOI  evidenoe  of  acta  and  statements, 
to  show  what  might  reasonably  have  been  oontem- 
platedtn^tbe  parties  as  a  result  of  a  breach  of  the 
contract  Is  admissible.— Mann  t.  Tftylor,  (Iowa,) 
48  N.  W.  820. 

Competency  and  materiality. 

36.  In  an  action  for  obstructing  a  stream  than 
was  testimony  on  the  part  of  plaintiff  that  defend- 
ant  bad  stated  that  he  would  drive  plaintiff  off 
the  river,  implying  that  ha  entertained  111  feeling 
and  malice  towards  him,  and  that  he  had  oo'!- 
str  icted  his  dam  improperly  so  as  to  embarrass 

Elaiotlfl.  Held,  thatdefendantcouldlntroduceev- 
lenoe  as  to  how  his  dam  was  constmoted.  Id  order 
to  rebut  any  presumption  ot  Ul  feeUng  and  maUos 
in  oonstrncting  bis  dam  as  It  was.— A.  C  Conn  Co. 
V.  Little  Buairuoo  Lumber  &  ManuPg  Ca,  (Wis.) 

43  N.  w.eoo. 

87.  In  an  action  against  a  railroad  company  for 
Injnries  to  pUlntUPa  property  by  excavations  on 
adjoining  property,  it  Is  proper  to  exclude  the  con- 
tract offered  in  evidence  by  the  defendant,  nnder 
which  the  excavation  was  made,  which  was  a  gen- 
eral oontract  tor  excavating  for  defendant  under 
the  direction  otlts  engineer  In  charge,  as  suchs 
oontract  does  not  tend  to  relieve  defendant  of  re- 
sponsibility.—Kopp  V.  IVorthem  Pao.  tt.  Co., 
(Minn.)  48     W.  m 

Evidenoe  made  competent  by  that  of 
advetBe  party. 

88.  Where  plaintiff  Introduces  leUeraot  defend- 
ant, in  xebuttu,  wbloh  defendant  had  no  ocsobsIod 
to  introduce  eariler  in  the  trial,  the  latter  is  eo- 
tlUed  to  show  the  whole  oorrespondMUM^-^ink- 
ham  V.  GookeU,  (Ulch.)  4811.  W.  SU. 

Of  witnesses,  see  Witness,  4-<L 

EXCEPTIONS,  "BTTiTi  OF. 

Bee,  also,  Appeql;  New  Trial. 

Settlement  and  signing. 

1.  Code  ClvU  Froc.  Neh.  %  811,  provides  that  a 
party  excepting  to  a  decision  must  reduce  his  ex- 
oepttons  to  writiag  within  16  days,  or  within  such 
time  as  the  court  may  direct  not  exceeding  40 
days  from  the  adjournment  of  the  court  tint  die, 
and  submit  the  same  to  the  adverse  par^  for  ex- 
amination and  amendment.  If  desired.  A  plsintiS 
in  error  did  not  prepare  and  serve  bis  bUl  ot  ex- 
ceptions within  the  16  days  ailotted  by  statute,  and 
the  record  did  not  show  that  an  extension  ol  time 
had  been  granted,  but  the  judge  signed  the  bill, 
giving  as  the  reason  therefor  that  the  ■ttonsy 
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tdrplaiDUfl  In  error  wu  taborfawmidar  tlis  wrong 
impreMlon  that  mo  extension  oad  been  granted. 
Held,  that  the  bill  would  beaaashed  upon  motioa. 
—Greenwood  v.  Craig.  (Neb.)  43  N.  W.  427. 

S.  Code  Chil  Proa  Veto,  f  811,  provides  for  the 
tfan  within  whlfdi  a  imrlT  exespting  to  a  decision 
■ball  rednee  his  exoeptlons  to  writing,  and  that  he 
■liall  submit  the  same  to  the  adverse  party  for  ex- 
amlaatioD  and  amendment  if  desired;  and  further 
provides  that  within  10  days  after  sacn  submlBsiou 
the  adverse  party  may  propose  ameDdments,  and 
afaall  rBtum  the  bill  with  the  proposed  amendnieDta 
to  the  oUwrparty.  Hirid^thata  par^npon  whom 
s  bill  of  ttCoeptloD*  is  served  after  the  time  limited 
by  the  statute  does  not  waive  the  default  by  mere- 
ly  retaining  the  bill  more  tiian  the  10  days  pre- 
acribed  by  the  statute.— City  of  Beward  v.  Klrak, 
fNeb.)4SN.  W  4OT. 

8.  A  paper  in  the  semblance  of  a  bill  of  ezeep- 
Uons,  but  which  has  not  been  allowed  and  oertlfled 
by  the  Judge  who  tried  the  caase  in  the  court  be- 
low, nor  by  the  clerk  of  such  oourt,  in  the  man- 
ner provided  bv  statute,  will  be  stricken  frwn  Vob 
record  on  motion.— Hoilowav  t.  Soboollj,  (Nebt.) 
«t  N.  W.  34«. 

Correction. 

4.  VVliera  it  la  made  to  eppew  In  tb«  supreme 
oourt  that  there  are  errara  anil  mistake*  in  the  bill 
of  exuoptiona,  and  tfaatevidenoe  ia  included  there- 
in whicn  was  not  in  the  bill  of  ezoepUons  at  the 
timo  it  was  signed  by  the  Judge  of  the  district 
court,  and  that  important  evidence  has  been  omit- 
ted in  making  up  the  bill,  the  supreme  court  will 
order  the  bill  to  be  referred  back  to  the  judge  be- 
fore whom  the  case  was  tried  for  examination  and 
eorrt^ion.— Jtoaglaad  v.  Van  Bttan,  (Kob.)  48  M. 

5.  Underthe Michigan  practice,  ablllof  ezcej^ 
tlons  should  contain  only  so  much  of  the  evldeDoe 
aa  is  necessary  fairly  to  present  the  qneatli.>n  of 
law  to  be  reviewed,  and  It  Is  errorto  require  the  ap- 
pellant to  procure  a  fiill  transcript  Ot  tiw  stenog- 
rapher's notes  to  be  set  out  in  the  bill;  bnt,  If  the 
other  party  proposes  an  amendment,  and  needs  the 
evidence  in  fuU,  he  must  himself  procara  It,  and 
may  be  allowed  the  expeasa  thereof,  if  ha  wav^ 
on  the  appeul.— Cole  t.  Inghaa  Cinmlt  Jodge, 
<Mloh.)  48  M.  W.  »B6. 

ExceBstve  Damages. 
Sea  Domoffeit  17-90. 


EXOHANOB. 
BeftiBal  to  oonTey. 

1.  Plaintiff,  the  owner  ofpersonaltyla  the  poa- 
•esslon  of  a  third  person,  oonveyed  it  to  defend- 
ant br  Mil  of  sale,  in  oonstderation  whereof 
defenaant  agreed  to  convey  to  plaintiff,  by  war^ 
ranty  deed,  certain  tracts  of  land.  Held,  that  the 
transaction  was  an  exchange,  and  that,  upon  da- 
fendaat't  refusal  to  ooDvey  oertaln  of  the  tracts, 
plaintiff  oould  not  retain  the  others,  and  recover 
on  a  complaint  for  a  certain  sum  of  money  alleged 
to  have  boon  paid  defendant  for  the  tracts  unoon- 
T«!yed,  but  might,  urder  proper  allegations,  r*- 
aover  tba  actual  value  of  the  personal^,  or  ttla 
value  of  the  land  held  bydefenunt— Bejn^ds  r. 
Franklin,  <Hinn.)  48  V.  W.  58. 

8.  Tbe  bill  of  salebavingcontainedawarranty 
of  title,  especially  as  to  a  ohattel  morttrage,  but  ex- 
pressly providing  that  It  was  made  **  without  a  war- 
ranty, express  or  imfdled,  as  to  value,  quality,  or 
oondition, "  it  was  no  excuse  for  defendant's  re- 
fusal to  convey  that,  in  order  to  obtain  actual  pos- 
■essloD  of  tbe  property,  he  was  obliged  to  execute 
a  bond  for  It  to  the  ohattel  mortgagee.  Having 
accepted  plaintiff's  warranty  he  must  rely  on  it.— 
Bevnolda  v.  Franklin,  (Minn.)  43  N.  W.  U. 

8.  UponanagreementforaQexobangeof  lands, 
the  defendant  having  aooepted  and  retal  ned  a  con- 
veyance of  plaintiff's  land,  (with  covenant  against 
incumbrances,)  and  having  paid  certain  taxes 
thereon,  cannot  refuse  to  convey  to  plainUff,  merely 
Upon  the  ground  that  he  has  not  bean  ntmbiuaea 

V.43N.W.— 76 


for  aoob  taxea.— ^eenwood  r.  Hot!,  fUinn.)  48 
W.W.8. 

4.  Neither  does  the  existence  of  Incumbranoea 
upon  the  plalnUfl'aluid,  uadisobarged,  justifr  the 
defendants  refusal  to  oonvey.-Oreen  wood  T.  BoyL 
(Hlnn.)481T.W.8. 

5.  Upon  such  refusal  plaintiff  can  reoover  tba 
value  of  the  land  defendant  should  have  oonvayad. 
—Greenwood  v.  Hoyt.  (Minn.)  43  N.  W.  8. 

0.  Notwithstanding  the  iosufflolenoj  of  tba 
plaintiffs  demand  for  a  oonveyance,  ha  may  reoor- 
or  damages  for  the  defendant's  failure  to  convey, 
it  being  apparent  that  defendant  based  his  refusu 
upon  grounds  which  would  have  made  a  demand 
uadtas.— Oreenwood  t.  Hqyt,  (Mian.)  4>  M.  W.  fl. 


EXEOUnON. 
See,  also,  Attaeiment:  OamWmmt, 
Issuance  and  Talidity. 

I.  Afailorebythe  Justice  to  note  on  his  dookafe 
the  time  of  issuing  execution,  and  to  whom  It  was 
delivered,  or  the  fact  that  it  was  issued,  aa  required 
by  How.  Sk  Uioh.  |  705S,  subds.  13,  18,  does  not 
necessarily  vitiate  an  execution  actually  and  prop- 
erly issued  and  d.  livered.— Grand  Raplda  Ohau 
Co.  V.  Runnels,  (Mich.)  48  K.  W.  1006. 

SJ.  An  execution  raqulrlng  titie  sheriff  to  "Itwj 
the  s^d  damages  *  *  *  oi  the  goods  and  ohat 
tels,  *  •  •  namtiy,  the  above-described  logs, 
upon  whioh  the  plaintiff  has  a  lien,  *  *.  *"  can- 
not be  objected  to,  in  repievlQ  for  the  logs,  as  a 
non-compUaooe  with  section  19  of  the  act,  which 
provides  that  such  execution  shall,  in  addition  to 
the  ordinary  commands,  contain  the  command 
"that  the  B^d  products  •  *  •  be  sold  to  sat- 
isfy such  judgrnient;"  the  offloer  having  been,  at 
the  time  of  the  Institution  of  the  replevin,  proceed- 
ing to  sell  the  property,  just  as  he  would  havedona 
baa  the  exeontion  oontafned  the  command  to  do  so. 
—Grand  Raplda  Chair  Co.  T.  Runnais,  (Mtoh.)  48 
N.  W.  1006.  — / 

s.  Nor  is  the  execution  v<M  la  that  it  describee 
the  logs  only  sa  tbe  iMs  mantlonad  In  the  dedara- 
Uon.— Qrand  BMlda  Chair  Oik  ▼.  Bonn  els,  (lUc^) 
4SN.  W.  1006. 

Alias  ezaoutlon. 

4.  On  motioa  of  Oafandant  to  set  aside  aa  aHiw 
exeoution,  laauad  for  tha  unpaid  balance  of  a  judg- 
ment, it  appeared  that  the  judgment  was  com- 
posed, among  other  Items,  of  a  oertain  sum  which 
nad,  by  mutual  agreement,  been  credited  on  a 
mortgue  held  by  plaintiff  against  defendant,  and 
obarKea  aa  a  running  account.  By  ludoraameut 
on  the  exeontion  issued  on  sidd  Judgment  tha 
plaintiff  had  instructed  the  sheriff  to  oolleot  tha 
amount  thereof,  less  the  sum  above  mentioned, 
believing  such  sum  to  ba  still  secured  by  tha  mort 
gaga.  On  foreclosure  of  the  mortgage  the  oourt 
held  that  the  sum  so  credited  was  not  secured 
therebv,  but  It  was  adjudged  *'that  the  plaintiff 
have  uie  right  to  enforce  any  olalm  for  the  same 
so  far  as  the  si^d  former  judgment  *  *  *  is 
unsatisfied. "  Held,  that  the  alUu  execution  was 
prAerly  Issued,  particularly  aa  the  amount  real- 
ized (m  the  sale  failed  tosatiafythe  balance  left 
after  maklngthe  deduction.— Bank  of  Shabofna 
T.  TrlUingrtWis.)  48  5.  W.  88a  " 

5.  The  fact  that  the  sheriff  baa  charged  excess- 
ive fees  on  execution  will  not  avail  the  judgment 
defendant  in  support  of  a  motion  to  sat  aside  an 
aluu  exeontion.— Baak  of  Bhabmaa  v.  Trilling, 
(Wie.)  48  N.  W.  880. 

Levy  and  lien. 

6.  Where  an  exeontion,  to  enforoe  a  judgman* 
by  oonf  eaelon,  la  prematursiv  levied,  before  a  tran- 
script of  auoh  Judgment  ts  lUed  in  tha  office  of  the 
olork  (rf  the  oourt  of  tha  county  in  which  the  levy 
is  made,  as  required  by  Bev.  St.  Wis.  tf  2M1,  3971, 
the  filing  of  such  transcript  thereafter  cures  the 
defect  as  to  all  persona  who  make  claim  to  tha 
goods  levied  on  by  oonveyance  from  tha  defendant 
In  the  execution  made  subsequently  to  (he  fllloe 
of  the  transoripk— Bogara  t.  Cberrier,  (Wis.)  V 
N.  W.  8S8> 
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7.  An  offloer  having  In  his  hands  Bereral  exe- 
entlons  against  the  same  defendant  mar  properly 
apply  the  proceeds  of  a  sale  under  the  lisst  one  to 
the  payment  of  them  all.  In  the  order  In  which 

.  they  were  reoelved.— Bank  of  ShetK^gati  t.  TxH- 
Ung,  (Wis.)  4S  N.  W.  880. 

Claims  by  third  persons. 

8.  Under  Code  Iowa,  %  S055,  providing  that  a 
•herifr  is  bound  to  levy  an  execution  on  any  prop- 
erty he  has  reason  to  believe  belongs  to  the  de- 
fendanti  unless  be  has  received  notioe  from  some 
other  person  Stench  property  belonged  to  him, 
a  notice  which  states  merely  that  he  must  not 
"make  lery  on  *  *  *  my  personal  property 
situated  on  [oertaln  lands!  the  same  being  my  own 
nndivided  property,  or  that  which  I  hare  leased,  and 
whirh  I  am  Id  foil  possession  of, "  la  Indefinite  as 
to  the  ownership  of  the  property,  and  cannot  be 
made  the  basis  of  replevin  agaiost  the  abaiUL— 
DooUttlev  HaU  rlowa.148irW  iWB 

Betting  aside  sale. 

0.  In  an  action  to  quiet  title  it  appeared  that 
In  a  former  aotlou  between  the  same  parUes  judg- 
ment had  been  rendered  agabist  plunUff  for  9n> 
oosts,  133  of  which  were  due  to  dnendant,  and  18 
to  the  clerk  of  the  court.  On  lOUt  the  sherUt 
levied  an  execution  on  certain  lands  for  the  $30. 
Jane  Ist  plaintiff's  attorney  paid  the  tSO  to  the 
olerk,  who,  on  June  lOtb,  paid  to  defendant  the  t23 
due  him.  June  10th  plaintiff's  attorney  wrote  to  the 
sheriff  that  the  Judgment  bad  been  paid,  and  that 
the  lands  levied  onaid  not  belong  to  plaintiff.  The 
sheriff  thereupon  erased  his  return  Indorsed  on  the 
execution,  and  levied  It  i^aln  on  June  18th  on  the 
lands  of  plaintiff  In  oontroversy,  of  the  value  of 
$10,000,  and  thereafter  sold  them  to  defendant  for 
$10.85,  Uie  amount  of  fees  claimed  by  him  and  the 
oosts  of  the  Held,  that  the  sale  vras  fraudor 

lent,  and  would  be  set  aside,  though  the  action  was 
not  brought  within  a  year,  aa  required  by  the  stav 
ute  providing  for  the  redemption  of  land  sold  un- 
der ezecutioQ.— Sioux  City  &  Iowa  Falls  Town  liOt 
&  Land  Co.  t.  Walker,  aowa,)  48  N.  W.  SBA. 

Belief  against  execution. 

10.  Under  Rer.  St.  Wis.  |  878$,  prorkUlv  that 
a  Judgment  defendant  cannot  maintain  an  action 

for  the  recovery  of  property  seized  on  execution 
against  him,  unless  the  property  be  exempt  by  law 
from  seizure,  a  nonsuit  u  properly  granted  in  re- 
plevin by  such  defendant  for  property  so  seized, 
where  the  proof  f^ls  to  show  the  pnmertyto  be 
exempt— Hiesse  T.  Hargiavea,  (Wis.)  48  M.  W.  796. 

Supplementary  prooeedingB. 

11.  Rev.  Bt.  Wis.  18186,  providing  that  any<me 
having  a  lien  on  land  shall  have  the  same  right  of 
action  as  the  owner  In  fee  In  possession  to  teat  the 
validity  of  any  other  lien  or  Inoumbranoe  upon  the 
land,  does  not  take  away  the  Jurisdiction  whioh 
courts  of  equity  possessed  ben>re  the  statute  to 
grant  relief  In  such  an  action.  And  in  an  equita- 
ble action  In  aid  of  execution  to  have  certain  eon- 
veyanoes  by  the  debtor  of  land  levied  on  set  aside 
as  frauduluit,  where  It  appears  that  subsequent  to 
the  levy  the  land  was  taken  In  condemnation  pro- 
ceedings, and  the  money  therefor  paid  to  the  clerk 
of  court,  it  Is  proper  to  appoint  a  receiver,  to  take 
eharge  of  the  condemnation  money. — Ahlhauserv. 
Dou4  (Wis.)  4S  N.  W.  169. 

12.  Rev.  St.  Wis.  I  1850,  provides  that  where 
there  is  a  contest  as  to  who  is  entitled  to  money  to 
be  paid  for  land  acquired  by  right  of  eminent  do- 
main hy  a  railroad,  the  court  shall  hear  and  deter- 
mine the  rights  of  the  parties,  and  for  that  pnr- 

r9  may  order  a  reference  or  an  issue  to  be  tried 
a  jury.  Held,  that  the  statute  did  not  take 
away  the  right  of  plaintiff  In  the  equitable  aotlou 
In  aid  of  execution  to  have  his  right  to  the  con- 
demnation moneydetermined  in  thataotton.^ — Ahl- 
faauser  v.  Doud,  (Wis.)  48  N.  W.  169. 

IS.  Bat  pl^nttff  in  such  action  la  not  entitled,  as 
against  one  claiming  under  the  alleged  fraudulent 
conveyance,  to  an  order  for  the  payment  of  the 
rents  and  profits  of  the  land  pending  the  litigation 
to  a  receiver  appointed  in  such  action. — Ahlhausar 
V.  Dond,  (Wis.)  48  N.  W.  IQB, 


KZEOUTOBS  Ain>  APTHINIB- 
TRATOSS. 

See,  also,  De$cent  and  DUtritnaUm;  Wia$. 
Aooonntdng,  see  Appeai,  02;  ArbttnMtm  and 

Atoaird. 

Actions  to  sell  land,  limitation,  seaXtoOtatfimaif 

AcUona,  1. 

Appointment. 

L  It  is  no  objection  to  the  appointment  of  sn 
administrator  that  the  object  of  tbe  petition  was 
to  enable  petitbmer  to  file  a  blllln  eqnl^  to  set 
aside  M  fnuidnlent  ft  deed  from  deoeeaea  to  a  third 
person,  as  How.  St.  Mich.  1 6884,  anthorlies  such  a 
bill  in  certain  cases,  and  the  remedy  would  be  lost 
ii-ithout  tbe  appointment  of  an  admlniatrator. — 
In  re  Nngent's  Bstate,  (Klch.)  48  N.  W.  88B. 

Bight  to  possession  of  realty. 

5.  How.  St.  MiOh.  $  BSiS,  provides  that  tbe  ex- 
eentor  or  administrator  shall  have  a  right  to  the 
possession  of  all  the  real  aa  well  as  personal  es- 
tate of  the  deoeased,  and  may  receive  tbe  rents 
and  profits  of  the  real  estate  until  the  estate 
shall  have  been  settled,  or  until  delivered  over 
1^  an  order  of  the  probate  court  to  the  heirs  or  dev- 
isees, which  order  m^  be  made  whan  anoh  heirs 
or  devisees  shall  show  to  the  court  that  there  are 
no  olaims  or  liabilities  outstanding  against  the  es- 
tate, or  that  the  personal  estate  Is  ample  to  pay 
the  same.  Held,  that  such  right  of  pouesslon  <tf 
the  real  estate  la  only  exwtdsabto  when  it  la  neces- 
sary for  the  purposes  mentioned,  and  where  exeo- 
utors,  having  In  their  bands  persnialty  snffldent 
to  pay  all  olaims  against  the  estate,  enter  upon 
land  In  the  hands  of  a  devisee,  and  fordbly  carry 
away  the  landlord's  share  of  a  wheat  crop  planted 
in  the  life-time  of  the  testator,  they  are  liable  to 
tbe  devisee  for  the  value  of  the  wheat  at  the  time 
when  he  demanded  its  return. — Rough  v.  Wonner. 
(Mich.)  48  N.  W.  678. 

Presentment  and  allowance  of  claims. 

8.  An  order  of  the  probate  court  refostog  to 
grant  a  second  extension  of  time  for  filing  claims 
■gainst  the  esute  of  a  decedent  will  be  sustained, 
where  it  appears  that  the  period  of  the  first  exteo- 
sioD  was  allowed  to  expire  without  any  effort  to 
obtaiu  a  further  extension,  and  that  a  review  of 
the  denial  of  tbe  second  application  was  not  sought 
for  two  months  after  the  making  of  the  order.— 
State  V.  Probate  Conrt,  (Hinn.)  48  N.  W.  082. 

4.  Under  Rev.  8t  Wis.  {  8889,  providing  that 
tie  county  court  shall  appoint  times  and  places  to 
receive,  examine,  and  adjust  claims  agaiost  dece- 
dents' estates,  the  original  order  requuing  credit- 
ors to  present  their  olauns  must  designate  tbe  times 
and  piaoeB,  and  Its  failure  to  do  so  is  a  fatal  defect 
which  is  not  cured  by  aubseqnent  pablloaUon  of  a 
nottoei,  in  pursuance  of  the  order,  designating 
suohtimesandplaoeB.—Brmv.Ide's Estate,  (Wis.) 
43N.W.659.  , 

K.  Where  the  tmblished  notice  extends  the  tUne 
within  which  claims  may  be  presented,  beyond 
that  specified  in  the  order,  the  proceedings  are  fs- 
taUy  defective.—BrlU  v.  Ide's  Estate,  (wis.)  48  H. 
W.  559. 

Settlement  and  aooounting. 

6.  In  prooeedings  to  settle  ma  flKOontor's  ao- 
oonnts,  too  time  alUnrad  tbe  exeoator  for  settling 
the  estate  having  expired,  and  the  money  there- 
from having  been  received,  the  court  found  a  oer 
tain  sum  due  the  estate,  and  disallowed  certain 
items  as  unauthorized.  The  decision  was  affirmed 
on  appeal  of  the  executor.  Beld,  that  a  subse- 
quent order  of  the  court  that  the  executor  should 
pay  interest  on  the  amount  found  due  the  estate 
from  the  time  of  tbe  aooounting  was  oorrecL— Qal- 
lovrav  V.  MoPherson's  Estate,  (Silob.)  48N.  W.  448: 

Executors  de  son  tort, 

7.  Where  an  aitom^  acting  as  agent  for  so- 
other, known  to  him  to  be  without  authority  or 
right,  takes  possession  of  the  personal  property  of 
a  deoMised  person  and  converts  it  Into  moo^, 
without  administration,  be  will  be  liable  to  tbs 
lawful  admlniatrator  for  tbe  value  of  the  pn^erty 
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so  converted,  without  referenoe  to  w better  he  ao- 
oonnto  to  hi*  oUmit  or  nob— 43toTanMn  t.  Yalen- 
tbko,  (Nabi)«K.W.  107. 

Sales  under  order  of  oonrt. 

8.  An  order  of  the  probate  court  for  tbe  sale  of 
land  descritwd  it  as  the  towa  of  B.,  "according  to 
theplatthereof  onreoord.  *  *  »  said  town  beins 
laid  out  upon  •  •  *  and  nnlmproTod,  •  •  •  be- 
In^  Bubdmded  Into  eighteen  blocks,  *  •  *  the 
said  blocks  being  d  am  bored  "  from  1  to  18  loelosive. 
Besides  the  blocks  there  was  a  traot  of  land  deaig- 
oated  on  the  idat  a»  "Eagle  Parle'  Beld,  that 
the  general  description  was  not  limited  by  tlie  ref- 
erence to  the  blocks,  but  Included  all  the  town  as 
it  appeared  on  the  plat,  sod  that  the  park  was  part 
of  the  land  to  be  sold.— UiddletOB  t.  Wharton, 
(Mlnn.)48N.  W.4. 

Axstions. 

0.  In  an  aotloa  for  damages  resnltlng  from  a 
leaky  roof  In  the  boUdlng  rented  of  the  defendants, 
as  exeenton  and  trustees  of  an  estate,  the  declara- 
tion alleging,  in  onecount,  false  representatloos  as 
to  the  condition  of  the  roof,  and,  in  another,  mis- 
leading representations  as  to  the  repairs,  and  a 
fsUnre  to  make  them  properly.  It  )s  necessary  to 
show  the  contents  of  the  will,  and  what  authority 
it  nva  the  defendanto  In  their  official  capadtj,— 
We&e  r.  Bich,  (Mich.)  4B  N.  W.  079. 

10.  An  allegation  that  defendant  wrongfolly  re- 
fused to  deliver  to  plaintiff  In  her  oapacity  as  ad- 
ministratrix certain  sheep,  their  wool  and  inorease, 
held  by  him  under  a  coatrsot  with  the  deceased, 
to  her  damage,  etc.,  sutRclently  states  a  cause  of 
acUon  inplalntifl  as  administratrix,  under  the  con- 
tract.—Wolscheld  V.  Thome,  (Hich.)  48  N.  W.  IS. 

11.  Comp.  HU  Neb.  o.  33, 1 302,  provides  that  an 
executor  or  administrator  shall  have  a  right  to  the 
possession  of  all  the  real,  as  well  as  personal,  estote 
of  the  decedent,  and  may  receive  the  rente  and  prof- 
Ito  of  the  real  estete  until  the  estato  shall  have  oeen 
settled,  or  until  delivered  over  by  order  of  court  to 
the  heirs  and  devisees,  and  shall  keep  In  repair  all 
buildings  thereon  which  are  under  his  control. 
Heldt  that  an  admlniBtrator  of  an  intestate's  estete 
may  maintain  ejectment  for  the  recovery  and  pos- 
session of  real  property  for  the  necessary  purposes 
of  admlnlstratlbn.— DuDdaa  r.  Oaiaon,  meb.)  48 
N.  W.  800. 

BXEUPnONS. 
From  taxation,  see  Taseation,  1-4. 
Wages. 

1.  An  ftgent  who  stfls  goods  sample  does 
not  eoma  within  the  meaning  of  Om.  St.  h inn.  o. 
M,  I  810,  exempting  the  wages  of  any  "laboring 
man  or  woman.  **— wUdner  v.  Fergnson,  (Minn.) 
48M.  W.794. 

8.  Whethoronelsa^laborlngmanorwoman," 
WlUiln  Oen.  St.  Minn.  o.  <»,  1  810,  subdivision  It 
exempting  wagea,  Is,  tlte  kind  of  work  done  being 
•hown,  a  question  of  law  and  not  of  taot— WUdnar 
T.  Ferguson,  (Minn.)  M  N.  W.  lOi. 
Vehiolea. 

5.  Alight twoeeated Tehiole,knovrn asa^snr- 
rey,"  owned  and  used  by  the  debtor.  Is  exempt 
tiDaer  the  Mlnuesote  stetute  exempting  one  wagon. 
FoUowlDg  Allen  v.  Coates,  SO  Minn.  46, 11 N.  W.  183. 
— Eimb^  V.  Jones,  (Minn.)  48  H.  W.  74. 

Bstoppel  to  Claim. 

4.  The  fact  tltat  a  debtor  transferred  his  prop- 
erty to  his  wife,  and.  In  a  replevin  suit  brought  by 
the  wife  against  an  officer  making  a  levy  upon  the 
property,  testiflod  that  he  had  no  Interest  in  it, 
ana  that  It  belonged  to  hts  wife,  did  not  estop  him 
from  idalming  hU  exemptloaa,  the  property  hav- 
ing been  adji^ged  In  tlie  replevin  suit  to  belmg 
toliim.-Stotov.CatM»i,(NAr)48N.W.8BL 

When  claimed. 

6.  Code  ClvU  Proo.  Neb.  S  629,  provldee  that 
any  one  desiring  to  avail  himself  (n  the  exemption 
of  ntopersonsl  property  from  forced  sale  on  exe- 
ontion  mnst  file  an  inventory  in  the  oonrt  where 
the  Jndgmant  sooght  to  be  enforoed  waa  obtoined, 
or  wltli  ttae  ottoer  holdinf  tbe  exsonUea  of  the 


whole  of  the  personal  property  owned  by  him  at 
any  time  before  sale  of  the  property.  Held,  that 
a  debtor  may  claim  his  ezemptions  under  such  sec^ 
tion  after  an  attachment  has  been  levied  upon  his 

Eroperty,  ra4  the  pi*operty  has  been  advertised  to. 
Q  sold  to  satisfy  the  judgment  obtained  In  the  at* 
tachment  proceedings.— State  T.  Oarson,  (Neb.)  48 
N.  W.86L 


FACrrORS  AND  BBOKESa 

See,  also,  Principal  and  Agent. 

Bight  to  oommisslona. 

L  In  case  of  an  agency  to  sen  real  estete  on 
oommlsslon,  where  the  exclusive  right  to  sell  is 
not  given,  the  owner  has  the  right  to  sell  independ- 
ent of  the  agent,  and  he  will  not  bo  liable  to  the 
agent  for  commissions  unless  he  sells  te  a  pur* 
chaser  procured  by  the  agent.— Dole  v.  Sherwood, 
(Minn.f48N.  W.  MO. 

2.  Defendant  wrote  to  plaintiff,  a  real-estate 
agent,  that  If  the  lattw  could  sell  his  farm  ate 
oerteln  price  tie  would  take  it;  or,  if  plaintiff  had 
a  proposiUon,  defendant  directed  that  it  be  sub- 
mitted to  him.  Plaintiff  sold  the  farm  at  the  price 
named,  but,  by  the  terms  of  sale,  only  a  part  of  the 
purchase  money  was  to  be  paid  In  oasn,  and  de- 
fendant refused  to  aocede  to  tbe  terms.  Held, 
that  plaintiff  was  not  entitled  to  co  m  miss  ion.— 
MorrOl  v.  Davis,  (Hob.)  48  K .  W.  114A. 

Bight  of  principal  to  effect  sale. 

8.  An  exoluslvea^ncry  to  sell  real  e^to  mere- 

Sprohlblta  the  appomtment  of  another  agent  for 
e  sale  of  the  property,  but  does  not  prevent  the 
owner  himself  from  making  a  sale.— Dole  ▼.  Bhei^ 
wood,  (Minn.)  48  N.  W.  660. 


VAIiSB  IMFBISONMSNX. 

Bee,  alio,  MaUcttnu  ProtteutUm. 
Instruotlons,  see  2V(al|  IT. 

Svldenoe. 

1.  In  an  action  for  false  imprisonment  arising 
out  of  plaintiff's  writing  a  letter  to  one  of  the  de- 
fendants, charging  him  with  a  crime,  It  is  proper 
to  refuse  to  allow  such  defendant  to  Introduce  evl- 
denoe  to  refDto  such  charge,  as  he  Is  presumed  to 
be  innocent,  and,  furthermore,  the  introduction  of 
such  evidence  would  allow  plaintiff  to  prove  the 
trutb  of  the  dAiarge,  if  posslUck  thos  overshadow- 
ing the  main  Issue  of  faue  Impruonmant  with  sneh 
collateral  lMU&— Oraoe  T.  Dempsey,  (Wis.)  48  Iff. 

w.  im. 

Defenses. 

2.  It  Is  proper  to  charge  that  a  letter  written 
by  plaintiff  charging  defendant  with  a  crime,  and 
which  provoked  the  imprisonment  complained  of. 
Is  no  Justiflcation  for  any  unlawful  aota  which  de- 
fenduite  may  have  committed.— Qtbos  t.  Demp- 
S07,  (W1&)  48  M.  W.  1197. 

Damages. 

8.  It  is  pnper  to  charge  that  If  the  Jury  And 
for  plaintiff  he  Is  entitled  to  recover  full  compen- 
satory damages,  which  are  not  to  be  lessened  or 
mitigated  by  the  writing  of  a  letter  charging  de- 
fendant with  a  crinw.^raoe  r.  Dempsw,  (wis.) 

4.  In  an  action  for  false  Imprisonment,  it  ap- 
peared that  plaintiff  had  writton  a  letter  to  one  of 
tbe  defendants,  a  Catholic  priest,  charfriug  him 
with  criminal  intimacy  with  plaintiff's  wife.  This 
defendant  several  days  afterwards  summoned 
some  of  his  parishioners  to  his  house,  and  instruct- 
ed them  to  go  toplalntiff's  offloe,  and  bring  himto 
defendanVs  house,  which  was  done.  Ftalntiir  t«s- 
tiJBed  tliat,  b^ng  In  fear  of  bodily  Injury,  be  came 
to  the  house,  and  there  was  forced  bv  sucb  defend- 
ant to  go  upon  his  knees,  when  defendant  struck 
him  in  the  mouth,  and  compelled  him,  by  fear  of 
bodily  injury,  being  in  the  presence  of  the  persons 
who  bad  onHight  him  there,  to  retract  the  charge 
made  in  the  letter.  Seld,  uiat  a  verdlol  for  plaio- 
tUt  ot  95.0(10  will  not  be  set  aside  as  exoesslveu— 
Orses  r.  Dempaey,  (Wis.)  48  H.  W.  1127. 
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False  BepresentatioziB. 

8m  Deceit;  Sale,  18-23. 

Fees. ' 

Of  attorney,  eee  Attorney  and  CUenLps. 
county  breararer,  see  Office  and  Qgloert  1. 
juatioe  of  the  peace,  see  JvMUoe  &  PeaM, 
4-S. 

Fellow-Bervanti 

See  Mtuter  and  Servant,  IS-Mk 

Fire  InBoranoe. 

8eeiiuunnic» 

Fires. 

Cansed  by  looomotlves,  see  Railroad  Companies, 

Fixtures. 
To boilding,  see  ChaiUl  MorUjagm,!. 

FOBOTBIiE  ENTRY  ASD  DSt- 
TAINEB. 

Jurisdiction. 

Hie  forcible  entry  and  detainer  act,  (How. 
St  Iflch.  i  %2Q6,  subd.  8,)  giring  a  remedy  "when 
any  persoasballcoDtiDue  In  posseBBion  of  say  prem- 
isra,  sold  by  virtue  of  any  mortgage  or  executioD, 
after  tiie  expiration  of  the  time  limited  by  law  for 
the  redempUon  of  snch  premises, "  Is  strictly  lim- 
ited to  redeemable  foreclosures,  and  does  not  cover 
chancery  sales.— Dowliog  t.  HannanL  (lUtdL)  18 
JI.W.  IWi.  ••V  / 

Foreclosure. 

Of  mortgag*!,  see  jrortBOflWf.  18-a. 

Forfeiture. 

BamlBsion  of,  see  BaU,  9,  & 

FOBQBKT. 

What  oonstituteB. 

1.  The  recording  of  a  forged  discharge  of  % 
mortgage  constitutes  the  uttecuig  of  a  forged  In- 
strument as  an  "acquittance  and  discharge  for 
money, "  though  the  note  secured  is  still  outstand- 
ing, as  the  discharge,  if  geantne,  woidd  disobarge 
the  note  as  as  the  uen.— Fwnils  t.  Swatlano, 
(Hiob.)  48  N.  W.  m 

Indlbtment. 

5.  An  indictmentforntteringaforged Indorse- 
ment of  "an  order  for  money, "  which  sets  out  the 
order  in  full,  showing  it  to  be  a  check  in  common 
form,  is  suffloient  under  How.  Bt.  Mich.  U  ^18, 
9314,  making  it  penal  to  ntter  a  forgsd  Indorse- 
ment of  a  "bill  of  exidMngek*— Feopb  ▼.  ICemp, 
(Mich.)  43  N.  W.  489. 

 Eleotlon  between  counts. 

8.  Where  the  aeveral  counts  of  an  Indlotment 
oharge  Uie  fbrglng  and  uttering  ci  the  same  in- 
dorsement, which  is  set  ont  in  each  count,  it  Is 
proper  to  refuse  to  require  the  prosecutor  to  elect 
on  which  count  he  will  prDoeed.-~Feoiile  v.  Eemo. 
(Mich.)  43  N.  W.  489.  r"  r. 

Evidence. 

4.  On  a  trial  for  ottering  forged  Indorsements 
of  checks,  the  checks,  and  the  InVoioesof  the  goods 
to  payment  for  which  the  orders  were  drawn,  may 
be  received  in  evidenoe  before  the  corpus  aeli<^ 
is  proved.—People  v.  Kemp,  (Mich.)  4S  K.  W.  4S9. 

6.  Frool  that  defendant  forged  and  altered 
other  checks  of  a  kind  similar  to  those  in  ques- 
tion, at  or  before  the  time  of  the  forgery  charged 
in  the  indictment,  is  oompetent.  as  part  of  the  rex 
aeaUe,  to  show  the  fraudulent  oharacterof  defend- 
ant's  act  in  passing  the  paper  alleged  to  have  been 
fbrged.— Feopla  v.  Kemp,  fUiob.)  48  N.  W.  488. 


6.  Checks  on  which  the  indorsements  were 
charged  to  have  been  forged  were  sent  by  the 

drawer  to  defendant,  its  agent,  to  be  delivered  to 
the  payee  in  payment  for  goods  shown  by  Invoices 
sent  to  the  drawer  to  have  been  purchased  for  it 
from  the  payee.  The  checks,  when  returned  to 
the  drawer,  after  payment,  bore  defendant's  name 
as  second  indorser.  There  was  evidenoe  that  no 
such  person  as  the  one  named  as  payee  sold  goods 
to  the  drawer,  though  several  witnesses  testified 
that  they  knew  a  person  of  that  name,  and  de- 
scribed him.  There  was  also  evidence  that  the 
payee's  name  was  indorsed  on  the  checks  by  de- 
fendant. Held,  that  the  qneetton  of  defendant's 
gailt  was  properly  sobmltied  to  the  jury.— People 
T.  E>mp,  (Mich.)  48  M.  W.  489. 

7.  On  an  information  for  uttering  a  forged  re- 
lease of  a  mortgage,  by  recording  the  release,  the 
mortgagee,  by  whom  the  instrument  purported  te 
be  signed,  testified  that  he  did  not  sign  it.  The 
nota^  whose  name  appeared  on  the  Instrument 
testiflad  that  hewasalmostoertaln  that  he  did  not 
take  the  acknowledgment  The  two  witnessee 
whose  names  appeared,  and  were  necessary  to  a 
valid  execution  oi  the  instrument,  were  notawom, 
nor  did  their  names  appear  on  the  loformatioD. 
Held,  that  they  were  necessary  witnesses  for  the 
people,  and  must  be  produced,  or  their  absence  ac- 
counted for.— People  v.  Swetland,  (Hich.)  48  N. 

*  If'Where  the  evidence  leaves  It  doubtful  whetti- 
er  the  forged  instrument  was  in  the  possession  <^ 
defendant  or  her  sister,  and  no  attempt  was  made 
to  find  the  Instrument,  or  to  secure  the  sister's  tes- 
timony, the  rule  that,  where  the  instrument  le 
traced  into  defendant's  hands,  no  notice  to  prodnce 
is  necessaiTi  end  the  record  is  admissible,  is  inap- 
plicable.—People  V.  SweUand,  (Mich.)  43  N.W.T79. 

9.  The  notes  secured  hy  the  mortgage  were  in 
evidenoe,  and  showed  payments  of  interest  made 
after  the  recording  of  the  discharge.  The  mort* 
gagee  testified  that  these  payments  were  received 
by  bim  from  a  certain  person  to  whom  th^  were 
made,  and  who  bad  the  papers  In  his  office.  Held, 
that  this  testimony  was  improper,  unless  supple- 
mented by  that  of  the  person  receiving  the  pay 
ments,  as  it  might  have  been  used  as  showing  the 
falsity  of  the  discharge.— People  T.  Bwetuud, 
(Mich.)  4«  N.  W.  779. 

10.  Testimony  of  a  person  that  abont  a  year 
after  the  discharge  was  reoorded  defendant  mort- 
gaged the  same  land  to  him,  and  furnished  an  ab- 
stract, which  was  identified  in  evldenoe,and  showed 
the  former  mortgage  dlschai^;ed,  was  oompetent, 
both  as  showing  a  motive  for  uttering  the  dis* 
oharge,  and  as  tending  to  prove  that  shenttered  it 
knowing  it  was  forged.— People  v.  Swetland, 
(Mioh.)  48  N.  W.  779. 

11.  Thereoordof  a  mortgage  of  part  erf  the  land 
covered  by  the  discharged  mortgage,  and  executed 
after  the  filing  of  the  discharge,  was  inadmissible, 
without  proof  connecting  it  in  some  way  with  the 
truisaction  in  question,  as  the  Jury  V'ght  infer 
tiiat  an  abstract  similar  to  the  one  in  evidence  was 

gven,  or  be  prejudiced  against  defendant,  as  hav- 
g  wronged  the  mortgagee.— People  t.  Swetland^ 
(iCclL)  ^  N.  W.  779. 

12.  It  was  not  necessary,  under  the  Informa- 
tion, to  prove  the  corpw  delicti  before  provlngsd- 
missions'of  defendant,  as  the  corpus  delicti  de- 
pended for  its  existenoe  on  the  acts  Mid  Intent  of 
defendant.— People  v.  Swetland,  (lUdL)  48  IT.  V. 
779. 

FRAUD. 

8ee,  also,  Asgtmment  for  BeneJU  <tf  OnSUon; 

Deceit;  Frauaulent  Convet/ancea. 
Evidence,  see  AMignment  for  BeiieJlC  of  Ortditr 

ors,  5, 0,  IS;  JJguiCU'  ^>  ^^i  'Sale,  K. 
Remedies,  see  Sole,  14-10. 
Rescission  of  oontraota,  see  Sguitv,  8-lflh 

Evidence. 

1.  In  an  action  charging  a  conspiracy  on  the 
part  of  defendante  to  cheat  and  defraud  plaintiff 
by  a  trauauient  measurement  and  inspeoUoD  of 
lumber  sold  by  him  to  some  of  the  defendants. 
^ntUE  sought  to  show  the  fnukl— fVet,  by  the 
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repretentatlons  and  «fforta  of  the  defendanta  to 

obtain  plaintiffs  consent  that  the  lamber  sboald 
be  Inspected  b7  defendants,  B.  Bros.,  a  flnn  of 
lumber  Inspectors;  tecond,  by  a  compariaon  be- 
tween tbe  inspection  made  b;  B.  Bros,  and  that  of 
other  oompeteot  and  honest  inspectors  who  in- 
spected lumber  of  the  same  kind  and  qaality  as 
that  shipped  to  defendants ;  thirds  by  the  fact  that 
defeodanta  refused  to  obangelnspectors  after  they 
were  made  acquainted  with  the  alleged  frand  of 
B.  Bros. ;  fourth,  that  B.  Bros,  were  requested  by 
plaintiff  to  employ  ona  J.  to  assist  la  ttw  Inspec- 
tion and  measurement  of  the  lumber,  who  waa  a 
competent  and  honest  Inspector,  which  ther  re- 
fused to  do;  fifOi,  by  countiug  the  courses  of  the 
lumber  as  it  was  piled  on  the  docks  before  it  was 
•hipped,  and  estimates  made  therefrom.  Held-, 
that  this  testimony  was  competent,  and  upon  Its 
face  made  a  prima  facte  showing  of  fraud.— Turn- 
boll  T  Boggs,  (Hich.)  48  N.  W  1060. 

2,  In  an  action  for  breach  of  a  contract  to  de- 
Itver  certain  goods  to  plaintiff  to  be  sold  by  him, 
be  may  testify  as  to  bis  motives  in  entering  Into 
the  contract,  where  such  motives  become  material 
to  prove  fraud,  and  It  Is  unnecessary  that  fraud  be 
flrat  eaublished  by  other  facts.— lunn  T.  Tsylor, 
<Iowa,}48N.  W.a&L 

FRAUDS,  STAXUTB  Of. 

Agreement  not  to  be  performed  In  a  yeuTi  see  .^s- 

Kumptft,  1. 
£secuted  contraot,  aee  AimtmpgU,  9,  8. 
Part  performaooe,  see  SpeciHo  Perfomumee,  tt|  T. 
Sale  of  goods,  see  Sale,  i. 

Promise  to  answer  for  debt  of  another. 

1.  A  direct  and  unconditional  promise  by  one 
to  pay  for  goods  furnished  to  a  third  party,  made 
prior  to  the  delivery  of  the  goods,  and  upon  the 
faith  of  which  the  goods  were  delivered  to  suoh 
third  party,  is  an  original  UDdertaking,  wUoh  Is 
not  wltbin  the  statute  of  frauds.— LlodiMj  t.  Hea- 
tow,  (Neb.)  43  N.  W.  490. 

2.  The  provision  of  the  statute  of  frauds  re- 
quiring repreeentationa  ooooemlng  the  character 
aud  standing  of  another  to  be  In  writing  does  not 
relieve  defendant  from  liability  for  fraudulent  rep- 
resentatioDS  made  by  blm  oonoeming  a  flcUtioos 
•oorporatlon,  for  bis  ovm  proflb— Hess  t.  Colvw, 
<M/ch.1 , 

3.  An  oral  agreement  by  a  loan  agent  to  pay 
any  deficiency  there  maybe  after  an  execution  sale 
«f  cortalD  premises,  If  his  principal  will  cause  exe- 
«utlon  to  Issue  at  once,  there  being  do  oonsidera- 
tion  for  the  promise,  and  no  release  of  the  original 
debtor,  Is  within  the  statute  of  f  rauda.— Ferkftis  v. 
Hersh«y,  (Hioh.)  4S  K.  W.  1031. 

Agreement  relating  to  land. 

4.  An  agreement  oetween  several  parties  to 
purchase  real  property  for  the  purpose  of  selling 
asBln  at  a  profit  for  their  joint  oeneflt,  each  oon- 
trlbuttng  equally  to  the  enterpKse,  and  agreeing 
that  the  title  shall  be  taken  in  the  name  of  one  ox 
the  parties  for  the  benefit  of  all,  is  a  contract  In 
tite  nature  of  a  partnership,  and  valid,  although 
not  la  writing.— Newell  T.  Goohnui,  (IffaiiL)  ttH. 
W.  84.*  — »  V  / 

Sales — ^Part  performanoe. 

5.  Whereacontract  provides  that  the  seller  will 
furnish  the  purchaser  with  certain  goods  as  long 
as  be  ha<i  sale  for  them,  and  as  long  as  he  orders 
-them,  a  delivery  of  goods  on  the  order  of  the  pur- 
«hasor  is  such  part  performance  as  will  take  the  con- 
tract out  of  the  statute  of  frauds,  under  Code  Iowa, 
Ittra,  8  3684,  relating  to  contracta  for  the  sale  of 

Sraonal  property.— Kaufman  v.  Farley  HanoTg 
i.,  {Iowa.}  48  N.  W.  SIS. 

PRAUDUliENT  CONVBY- 

See,  also.  Creditors'  BUU 

Evidence  of  intent,  see  Attachment,  1* 

Bemedies.  see  Creditors'  BUU  8. 


Wliat  oonstltate. 

1.  Defendant,  while  Indebted  to  plaintiff,  con- 
veyed lands  to  one  in  his  employ,  who  snbsequenthr 
mortgaged  the  same  to  htm.  He  afterwards  acted 
as  and  for  the  grantee  in  negotiating  for  the  sale 
of  the  land.  Morteages  were  executed  in  her 
name,  and  the  land  was  conveyed  to  others  and 
mortgaged  back  to  her.  Held,  that  a  finding  that 
the  original  oonventnce  was  fraudulent  as  to  cred- 
itors was  justified.— La  Crosse  Nat  Bank.  v.  WU' 
son,  (Wis.)  43  N.  W.  158. 

2.  In  an  action  to  subject  a  mortgage  held  by 
C'e  wife  to  the  payment  of  a  judgment  against  C, 
there  waa  evidence  that  the  land  on  which  it  was 
secured  had  been  deeded  to  C.,  though  he  and  bis 
wife  claim  that  she  paid  the  purchase  money,  and 
that  the  deed  was  made  to  him  by  mistake.  The 
land  was  afterwards  sold,  and  the  mortgage  in 
quesUon  taken  in  part  payment  in  C's  name,  but 
after  the  judgment  was  recovered  against  him  the 
mortgage  was  changed,  and  his  wife's  name  sub- 
stituted for  his.   The  vendee  testified  that  bis  ne- 

gotlations  for  the  purchase  of  the  land  were  with 
who  told  blm  that  he  owned  It,  and  the  cash 
payment  was  made  to  him.  His  wife  waa  present 
when  the  papers  were  drawn  up,  and  executed  the 
deed,  but  made  no  objection  to  tbe  mortnge  Miur 
drawn  in  0.'s  name.  Tbe  avldence  of  u.  and  his 
wife  was  contradictory,  and  scarcely  credible. 
Held,  that  the  conveyance  of  the  mortage  from 
C.  to  his  wife  vras  voluntary,  and  It  shoula  be  sub- 
jected to  the  payment  of  tbe  judgment  against  C. 
— Keam  v.  Conkwrlght,  (Mich.)  48  N.  W.  1098.* 

8.  In  replevin  for  a  stock  of  goods  attached  In 
a  suit  against  R,,  It  appeared  that  plaintiff,  the 
step-father  of  R.  who  was  suffering  from  exces- 
sive drink,  and  who  waa  indebted  to  plaintiff,  to  se- 
cure his  debt,  Induced  R.  to  sell  blm  the  goods  and 
give  him  the  keys  to  tbe  store;  that  the  property 
was  ettadied  the  same  day ;  that  a  bill  of  sale  was 
not  given  at  tiie  time  of  purchase,  though  two  or 
more  were  subsequently  given,  and  R.'8  note  to 
plaintur  was  not  surrendered:  and  that  after  levy 
of  tbe  attachment  R,  olalmed  and  had  set  off  to 
him  the  amount  of  hia  enmption.  Held,  that 
there  was  no  error  In  submitting  the  question  of 
1  plaintiffs  right  of  reoovery  to  the  Jury,  with  prop* 
[  er  InBtmotiona.— Moiw  T.  Denton,  (Mieb.)  tt  «. 
W.  1075.  • 
.  4-  An  agreement  with  an  Insolvent  bv  a  third 
person  that  he  wUl  bay  the  property  ol  the  In- 
solvent at  the  sale  under  Judgments  ag^nst  him, 
pay  off  oertain  oredltors,  and  tun  over  the  real- 
due.  If  any,  to  tin  Insolvent,  Is  not  suoh  a  fraudu- 
lent agreement  as  will  render  the  person  liable  to 
the  other  creditors,  even  though  some  of  the  Judg- 
ments were  fraudulent,  if  the  person  acted  in  good 
faith,  believed  the  Judgments  to  be  valid,  and  dis- 
tributed the  rfkt>ceeds  of  the  property  to  the  spool- 
fled  bona  fide  creditors. —Shoemaker  v.  Harris, 
(Wis.)48H.  W.  151. 

S.  In  replevin  for  a  horse  seized  under  at 
taohment  against  plaintiff's  husband,  It  appeared 
that  tbe  hasband  nad  made  tbe  contract  of  pur- 
ebase;  that  bepald  part  of  the  puxohsse  money; 
signed  pl^ntUPs  name  to  a  note  for  the  residue, 
on  which  he  made  a  payment;  and  that  ^^ntiS 
afterwards  paid  the  balance  dne  on  the  note.  It 
also  appeared  that  after  the  purchase,  at  the  hus- 
band's request,  a  bill  of  sale  was  made  to  plaintiff. 
Plaintiff  Mid  her  husband  both  testified  that  pltin- 
tiff  had  reorived  ^30  from  her  father's  estate,  of 
which  she  gave  her  husband  $160  to  buy  the  horse 
In  question.  There  was  no  evidence  that  the  iden- 
tical money  received  by  plaintiff  from  her  father's 
estate  was  not  used  in  paying  for  the  horse.  Held, 
that  tbe  evidence  did  not  Justify  the  submisnion  cn 
tbe  question  of  fraud  to  the  Jory. — Clark  v.  FbdpSk 
(Mich.)  48  N.  W.  m. 

<L  On  the  issue  as  to  whether  oertain  restau- 
raut  goods  were  transferred  by  a  debtor  to  plain- 
tiff, bis  son,  in  fraud  of  creditors,  it  appeared  that 
the  father  kept  a  very  small  hotel,  la  which  the 
son  Uvedwith^m  till  about  94  years  of  age.  Aft- 
erwards tbe  father  bought  the  reataurant  goods, 
and  kept  a  restaurant;  the  son,  who  had  then  been 
away  some  time,  retumiog,  and  taking  principal 
obaivaoflt.  FlalntlfltosUfled  that  the  goods  were 
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soLd  to  Urn  for  $QO0, 1800  of  which  w«ra  dM  him 
for  work  in  the  hotu;  and  he  and  his  father  testi- 
fied that  he  worked  in  the  hotel  three  years,  and  was 
to  have  tI50  a  year.  The  testimony  as  to  his  work 
there  was  conflicting.  PlaiatifT  also  testtGed  that 
he  received  from  time  to  time  tl-'fO  before  ieavinff 
home  for  a  time;  that  his  father  was  then  owiaff 
him  9300:  and  that  he  left  with  only  16.  He  did 
not  ask  for  the  money  doe  him,  nor  was  anything 
said  in  regard  to  it.  The  business  between  father 
and  son  was  conducted  loosely,  which  they  ex- 
plained by  stating  that  It  was  a" family aliatr." 
The  father  also  transferred  all  his  other  property, 
inclnding  the  restaurant  bnildiDg,  to  another  son, 
and  the  testimony  as  to  the  consideration  was  not 
very  satisfactory.  The  restaurant  building  was 
soon  after  transferred  by  the  son  to  the  father's 
wife.  Held,  that  It  was  error  to  take  the  Question 
from  the  juiV,  and  direct  a  verdict  for  pluntlfC— 
Vickers  t.  Woodruff,  (Iowa,)  48  N.  W.  HO. 

Wbat  oonstitute — ConBideration. 

7.  A  mortgage  executed  by  a  debtor  in  failinjr 
circumstances  to  secure  a  bona  ftde  (»«ditor  will 
be  suBtained  as  against  subsequent  attaohlag  ored- 
itors.— T>avis  v.  Scott.  (Neb.^  48  N.  W.  407. 

8.  Tniere  It  was  shown  that  a  ooaTeyanoe,  at- 
tacked as  fraudoleat  as  to  creditors,  was  made  to 
one  who  had  a  iKmaJtde  claim  against  the  grantor, 
and  the  testimony  of  wltoeases  going  to  show 
fraud  in  the  transactioa  was  contradicted  by  the 
testimony  of  the  adverse  party,  the  verdiot  of  the 
Jory  sustaining  the  tmnveyanoe  waa  not  dlstnrbad. 
— Kerbower  v.  Singer,  (Neb.  j  48  JX.  W.  95i. 

9.  Plaintiff  obtained  a  divorce  from  deftadant, 
and  an  award  of  alimony.  Defendant  married 
aga{D,and  the  second  wife  purchased  certain  lauds. 
In  an  action  to  subject  these  lands  to  the  judgment 
for  alimony,  it  appeared  that,  prior  to  the  com- 
mencement of  the  proceedt&ga  f  or  divorce,  defend- 
ant hud  disposed  of  all  his  real  and  personal  prop- 
erty,'  receiving  in  part  payment  certain  notes; 
that  the  land  afterwards  purchased  was  paid  for 
by  thtiso  notes ;  that  defendant  oonduoted  the  nego- 
tiations for  the  purchase,  but  directed  that  the 
Aet.'d  should  be  made  to  his  wife,  as  he  could  not 
hold  property  in  his  own  name.  It  did  not  appear 
that  the  wife  had  any  means  of  her  own.  Held, 
that  the  transfer  to  the  wife  was  fraudulent.— BoM 
T.  Boof  (Iowa.)  43  N.  W.  615. 

10.  A  mortage  will  not  be  set  aside  In  fBTOrof 
a  subsequent  judgment  Men,  as  In  fraud  of  credit- 
ors and  without  consideration,  where  the  positive 
testimony  of  the  mortgagor  and  mortgagee,  that 
there  was  full  consideration,  is  only  met  by  point- 
log  out  some  discrepancies  in  their  testimony,  and 
the  testimony  of  the  assignee  of  the  mortgage  that 
he  paid  therefor  the  amount  of  the  mortgagee's 
claim  is  denied  only  by  infereuoe  of  counsel  from 
the  circumstances  surrounding  the  caae.— Harring- 
ton T.  Upton,  (Mich.)  48  S.  W.  lOSd. 

 Knowledge  of  grantee. 

11.  A  garnishee  purchased  goods  shipped  to  him 
defendant  without  having  seen  the  goods  or  an 

Invoice  thereof,  and  without  any  inquines,  except 
of  defendant,  as  to  the  <)uantity  and  value  thereof. 
He  admitted  to  a  witness  that  tbey  were  a  bank- 
rupt stock  worth  t&fiOl,  which  he  nad  purchased 
at  'JO  cents  on  the  dollar,  and  It  appeared  that  ha 
commenced  to  sell  them  at  a  third  of  their  actual 
value.  I'he  only  testimony  as  to  consideration  was 
that  prior  thereto  the  garalshee  bad  lent  defend- 
ant ^00,  for  which  he  had  afterwards  received  an 
unsecured  note,  thongh  they  had  been  acquainted 
only  a  year,  and  their  personal  intercourse  in  that 
time  was  casual  and  infrequent,  and  that  in  pay- 
ment, for  the  goods  he  surrendered  the  note,  and 
indorsed  to  dttf  endant  a  certificate  of  deposit  for 
$500,  dated  two  days  before.  Held,  that  the  evi- 
dence juatifled  a  finding  that  the  sale  was  In  fraud 
of  defendant's  creditors,  to  iha  knowledge  of  the 
garnishee ;  that  the  goods  were  worth  at  least  $!,- 
SIM ;  and  that  the  garnishee  was  liable  to  the  crcid- 
itors  for  the  value  thereof. — Fr^  v.  Belgelman, 
<Wi8.)43N.  W.  1117. 

ISi.  On  the  hearing  of  tvro  bills  in  chancery  by 
a  married  woman,  to  remove  a  cloud  from  kcv 


title,  it  appearea  that  defendants  claimed  tbrongh 
■herUTs  sides  made  under  levies  to  satisfy  their 
judgmanta  against  complalnaut'a  husband;  that 
prior  to  tbe  marriage  the  husband  sold  the  land  to 
Ilia  brother,  who,  after  the  marriage,  sold  it  to  com  - 
plaiuant;  that  when  complainant  purchased  she 
had  considerable  property,  and  liad  borrowed  tSOO 
from  one  H. ;  and  that  the  hnsband  was  a  man  of 
diasipated  habits,  and  unfltto  attend  to  business.  lb 
also  appeared  that  no  mon^  was  paid  by  tlia  broth- 
er on  his  alleged  pnrehaae  tUl  the  night  after  th« 
deed  to  him  waa  aelivered,  and  the  only  evidence 
that  any  waa  paid  was  hia  own  testimony,  which 
was  somewhat  nnaatlsfitctory;  that  after  the  deed 
to  the  brother  tbs  land  was  lerled  on,  and  the  deed 
was  not  filed  for  reoord  till  soma  months  after^ 
whan  tha  deed  to  otmiplainant  was  filed:  that  H., 
of  whom  oomplainant  claimed  to  hare  tKorowea 
money  to  help  pay  for  the  land,  was  at  that  tim» 
imable  to  pay  iotereat  on  tiie  debta  for  which  hia 
property  was  mortgaged;  and  that  complainant 
did  not  call  her  hasbanid  to  proye  the  transactiona 
by  which  ibB  didmad  to  have  punAaaed,  and  at 
wnidk  ho  must  have  had  knowledge.  Had,  that 
the  testimony  ahowed  an  attempt  of  the  husband 
to  defraud  hu  creditors,  to  whlcn  his  brother  and 
complainant  were  parties,  and  that  the  bills  were 
properly  dismissed.— Barrett  t.  Lowrey,  (Mich.) 
48  H.  W.  106fi. 

18.  Defendants  did  not  walre  their  rlghta  by 
delay  in  attocldng  as  fraudulent  a  conveyanoe  by 
their  Judgment  debtor  to  his  brother,  and  by  the 
latter  to  complainant,  as  their  levies,  which  were 
on  the  land  at  the  time  oomplainant  claims  to  have 
punAased  it,  were  notloe  to  nw  of  fraud  in  the  sal» 
to  her  Tendor.— Barrett  T.  Lowrqr,  OUoIl)  48  N. 
W.1065. 

 Oonoealment  of  deed* 

14.  A  deed  made  at  a  time  when  the  grantor  to 
indebted  to  no  one,  but  whloh  is  concealed  and 
withheld  from  record  until  after  debts  have  bean 
incurred  by  tbe  grantor,  will  not  be  aostalned  a» 
ur^nst  the  cvedHors  to  whom  suoh  debts  are  ow^ 
ing.— Steele  r.  Coon.  (Neb.)  48  N.  V.  411. 

15.  As  the  act  of  oongresa  (Rer.  SL  U.  8.  S  419a> 
in  reference  to  recording  mortgues  on  enrolled 
and  licensed  vessels  in  the  of&oe  of  the  collector  of 
cnstoms  supersedes  so  much  of  the  Uiohigan  law 
aa  refers  to  tbe  recording  of  chattel  mortgagea  in 
the  township  or  city  clerk's  ofBce,  fraud  wUI  not  be 
presumed  from  the  withholding  from  record  in  the 
olBce  provided  1^  toe  atate  law  of  a  btU  of  sale  of 
a  vessel  givoi  to  aeonre  moDoylpanecL-^aug  r. 
Third  Nat.  Bank,  (Uoh.)  48  N.^T.  880^ 

BightB  of  creditors. 

1ft.  BOT.  St.  Wis.  1878,  I  9888,  having  declared 
that  conveyances  made  wIUi  Intent  to  defraud 
creditors  snail  be  void,  an  ezeoation  levied  upon 
the  land  of  a  debtor  subsequent  to  such  a  coovey- 
anoe  constltutea  a  lien  thereon  anlnat  on* 
ol^ming  under  the  oonveyanoew— Ahmaiiaer  r>. 
Doud,  (Wis.)  48  N.  W.  m. 

QAMINQ, 

Qambllng  contracts. 

1.  In  an  action  to  reoorer  sums  oMmed  to  b» 
owing  to  plaintiffs,  commission  merchants,  for 
services  rendered  and  moneys  advanced  in  buying' 
and  selling  grain  for  defendants,  for  future  deliv- 
ery, the  testimony  showed  that  defendants  never 
had  any  intention  to  actually  deliver  or  receive- 
grata,  or  pay  for  the  same,  and  that,  while  maktug 
large  purchases,  they  had  but  llttie  means,  whioE 
fact  was  known  to  plaintiffs.  There  waa  no  evi- 
dence as  to  the  Intention  of  the  parties  of  or  to 
whom  purchases  or  salea  were  made.  Scld,  thab 
a  verdict  for  defendanta  would  not  be  disturbed. 
—Watte  T.  Wiokershun,  (Keb.)  48  N.  W.  S68. 

S.  In  an  aotton  to  reoover  for  aervloaa  rra. 
dered  and  moneys  advanced  la  buytng  and  selling- 
grain  for  defendants,  for  fatnte  delivery,  whero 
the  defense  is  set  up  that  the  transaxrtlons  by 
plaintiffs  on  behalf  of  defendanta  were  aimply  wa- 
gers on  the  rise  and  tah  of  the  market,  eviOBnoe  la 
admissible  on  behalf  of  defendaats  to  show  tlu* 
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they  were  unable  to  for  grain  pnrohaaed ;  that 
ihej  did  not  oootroL  efeTators  or  other  means  of 
reoeiving  grain;  and  that  thej  were  engMged  Id 
MHne  other  hudiMH  than  tiurt  ot  handling  grain. 
-Watte  T.  Wtokeraham,  (Neb.)  48  nTwTSbOl 

Aotlon  for  money  loit— Airert  of  deftud- 

ant. 

8.  Under  Rev.  St.  Wla.  1 9MI88,  mbd.  1,  provid- 
ing for  the  arrest  of  the  deleadaot  In  an  action  for 
WTOngfolly  taking,  detaining,  or  oonvertlng  prop- 
Hly,  the  defendant  in  an  action,  bnmght  nnder 
section  4S83,  for  the  reoovery  €ii  moner  lost  in 
gnmbliQR,  may  be  arrested,  where  the  amdavit  for 
arrest  alleges  tbe  unlawful  taking,  detention,  and 
conversion  ct  the  money.— Stoddard T.Bart,(wla.) 

GABmSHMXtZTE. 

Appeal  by  garnishee,  see  Appeal,  U,  12. 
Oi  foreign  corporation,  see  Corporatifme,  1& 
Persons  Subject  to,  see  Chattel  Mortgaget,  6. 
Trial  by  juty,  see  Jwry,  11, 13. 

Arsons  and  property  snfajeot  to  process. 

1.  Where  chattols  are  sold,  and  the  purchaser 
urees  to  pay  the  tatanoe  of  the  consideration  after 
the  claimB  of  third  parties  against  the  Mller  have 
been  settled,  he  is  not  liable,  in  garnishment  pro- 
ceedings, to  a  creditorof  theselierontlltheaniount 
of  such  claims  is  ascertained.— Duding  t.  ^ok. 
(Minn.)  4S  N.  W.  65. 

2.  A  disclosure  by  garnishees  that  they  were 
employed  as  aactioneei-s  to  sell  property  of  dofeud* 
ant;  that  monejrrdue  for  property  sold  by  them 
nnder  the  contract  were  collected  by  defendant's 
agent,  with  the  ezooptlon  of  a  oertafn  sum  which 
came  into  their  hanils;  and  that  this  was  Insulfl- 
olent  to  pay  their  com  missions, —is  insuffloient  to 
warrant  a  judgment  against  them.— Vanderhoof  v. 
MoAflee,  (Minn.)  48  N.  W.  881. 

8.  Under  Rer.  St  Wis.  f  3753,  authorising  a 
creditor  to  garnish  any  person  having  "real  or 

Srsunal"  property  belonging  to  saoh  creditor's 
btor,  and  section ^iidonningthe term  "personal 
property"  as  Including  "money,  goods,  chattels, 
uings  in  action,  and  evidences  of  debt,"  drafts 
and  notes  can  be  garnished.— X^a  Orosse  net.  Bank 
r.  Wilson,  <Wl8.)  48  N.  W.  168. 

4.  Rev.  St.  Wis.  $  9788,  makes  the  garnishee 
liable  for  all  "moneys,  credits,  and  efteota  held  by 
a  conveyance  or  title  void  aa  to  oreditors  of  the  d*> 
fendant, "  except  such  as  may  by  law  be  exempt 
from  execution.  Held^  that  drafu  and  notes 
which  ore  proceeds  of  a  fraudulent  conveyance 
made  by  platntlffs  debtor  are  sobjeot  to  garnish- 
ment In  toe  hands  of  those  holding  them  for  the 
fraudulent  vendee.- La  Crosse  Nb£.  Bank  v.  Wil> 
•on,  (Wis.)  48  M.  W.  1R8. 

B.  Under  Bev.  St.  Wis.  {  2788,  making  garnish- 
ees liable  to  the  pl^ntlff  to  the  amount  of  property, 
money,  oredlts.  and  efteots  in  their  possession  or 
eontroL  belonging  to  the  debtor,  or  in  which  be  Isln- 
tarasted,  to  ue  extent  of  hia  intw«at,  and  of  all 
^bta  due  or  to  bepome  doe  to  him,  money  agreed 
to  be  ^d  on  oompleUon  of  a  certain  job  of  work 
to  the  saUsIactlon  of  a  designated  Inspector  is  not 
anbject  to  gomishmeat  by  the  contractor's  cred- 
itors before  the  completion  of  the  work.— Edwards 
T.  Boephe,  (Wis.)  48  N.  W.  654. 

A.  The  contract  by  which  the  debtor  agreed  to 
perform  the  work  provided  that  the  first  poTment 
should  be  made  thereon  at  the  happening  of  a  cer- 
tain event,  and  at  tbat  time  a  payment  was  made 
tu  cash.  It  also  provided  tbat  certain  property 
owned  by  the  employers  should  be  delivered  by 
them  to  the  debtor,  provided  that  the  employers 
might,  '*at  any  time  before  the  completion  (tf  the" 
work,  sell  such  property,  paying  the  debtor  a  stip- 
ulated amount.  Such  property  remained  as  a  fixt- 
ure in  the  mills  of  the  employers  until  at  or  about 
the  completion  of  the  work.  Held,  that  the  title 
to  such  propertv  did  not  pass  to  the  debtor  ontU 
the  eompletton'of  the  work,  and  was  not  subject 
to  garoisbmeDt  before  that  time.— Bdwarda  v. 
Boepke,  <W1b.)  48  N.  W.  654. 


LiabUity  of  bank. 

7.  WhereabankisthegamfBhee,itl8notoom- 
pelied  to  hunt  up,  at  its  peril,  the  prasible  holders 
of  iM  negotiable  p^or,  or  to  pay  any  person  bat 
the  holder.— Karp  v.  dtfiww*  Nab  Bank,  (Mich.) 
43  H.  W.  68a 

8.  Where  a  bank  Is  the  garnishee,  it  is  not 
oound  by  the  disclosurea  of  any  one  except  iu 
proper  offloera.  — Kaip  T.  OUisena*  Hab  Bank, 
(Mioh.)«BH.  W.680. 

Priority  of  lien. 

9.  In  an  action  to  determine  the  priority  of 
claims  on  the  assete  of  defendant,  It  appeared 
that  defendant  assigned  certain  assets  to  ms  wife, 
to  be  applied,  first,  to  the  payment  of  specified 
debto,  ana  the  balance  to  be  wpUad  to  toe  m- 
ment  at  an  aUeged  debt  to  the  wue,  which  was  in 
foot  f randulent.  Slie  assigned  the  assets  to  a  bank 
s«  ooUatwal  secorlty  for  money  borrowed  to  pay 
the  debte  spedfled  in  the  assignment  to  her.  Af  t- 
er%vards  she  gave  D.  an  order  on  the  bank  for  the 
paymentof luscllUm  uainst  thedefeodant.  Prior 
to  the  assignment  to  the  bank,  plaintiff  g»ml8hed 
the  assets  In  the  hands  of  the  wife.  Held,  that  the 
garnishment  gave  him  a  lien  on  the  assets  which 
was  prior  to  that  of  D.,  and  subject  only  to  the 
claim  of  the  bank  for  the  amount  loaned  br  it. — 
Bhavor  Wagon  ft  Oarrlaga  Oo.  t.  Halstied,  uowa.) 
481Sr.W.838. 

10.  But  the  order  to  D.  gave  him  a  lien  on  the 
assets  prior  to  that  of  a  oredttor  who  did  not  begin 
action  on  his  claim  until  after  the  assignment  and 
order  were  given.— .Shavw  Wagon  «  C^rtfage 
Co.  V.  Halsted,  (Iowa,)  48  M.  W.  SB. 

Procedure. 

11.  Upon  appltoaUon  for  Judgment  upon  the  dls- 
closure  of  a  garnishee,  the  disclosure  must  be 
taken  aa  tme.— Vanderhoof  v.  MoAffee,  (Minn.)  48 
N.  W.  83L 

12.  Under  Rev.  St.  Wis.  %  2766,  providing  that, 
when  the  garnishment  is  not  In  aid  of  an  execu- 
tion, no  trial  shall  be  had  of  the  garnishee  action 
till  the  plaintifl  shall  have  a  judgment  in  the  prin- 
cipal action,  agamlshee  judgment  is  invalid  where 
in  the  principal  action,  on  a  demand  not  due,  there 
was  no  valid  attachment.— Stretasgnth  v.  Reigel- 
man,  (Wis.)  48  N.  W.  1110. 

IS.  A  garnishee  may  avail  himself  of  any  defect 
in  the  proceedings  in  the  original  action  wnich  in- 
validates the  judgment. -^treissguth  v.  B«i gel- 
man,  (Wis.)  48  N.  W.  1110. 

14.  A  valid  judgment  In  the  principal  action 
•gainst  defendant  is  essential  to  the  validity  ot  the 
judgment  against  a  garnishee,  and  the  latter  may 
attack  the  validity  of  the  principal  judgment.— 
Frisk  V.  Reigelman,  (Wis.)  43  N.  W.  1117. 

15.  Where  a  garnishee  proceeding  Is  to  be  de- 
termined on  the  disclosure  alone,  no  supplemental 
complaint  being  filed,  and  no  claim  made  by  a  third 
person,  the  statute  does  not  contemplate  any  find- 
ings of  fact- Wildner  T.  Ferguson,  (Hinn.)  48  N. 
W:7B4. 

18.  Rev.  St.  Wis.  1 2760,  provides  that  "the  pns 
oeedings  against  a  garnishee  shall  be  deemed  an 
action  by  the  plainUfl!  against  the  garnishee  and 
defendant  ae  parties  defendant,  and  all  the  provis- 
ions of  law  relating  to  *  *  *  the  axaminatlou 
of  parties  »  *  *  shall  be  applicable  thereto;" 
ana  section  2785  provides  that  the  defendant  may 
particlrotein  the  trial  of  any  issue  between  the 
plaintiff  and  nmishee  for  the  protection  of  his  in- 
terests. Hela,  that  such  an  action,  which  is  at  is- 
sue as  to  the  garnishees,  is  at  issue  as  to  a  defend- 
ant who  has  not  answered,  within  the  meaning  of 
Bev.  St.  Wis.  i  4096,  as  amended  by  Laws  16S9,  a 
848,  providing  tbat  "the  examination  of  a  party 
*  *  *  otherwise  thui  as  a  witness  on  a  trial  may 
be  taken  by  deposition  *  *  *  In  any  action  or 
proceeding  at  any  time  after  the  oommeocement 
thereof  and  before  judgment.  *  *  *  If  such  ex- 
amination shall  lie  taken  before  issue  joined,  the 
notice  of  taking  the  same  shall  be  accompanied  by" 
a  certain  aflldavlt,  and  the  notice  for  the  exami  na- 
tion of  said  defendant  need  not  be  aocompanied  by 
such  affidavit.- Mygatt  Burton,  (Wla.)  48  K.  W. 
100. 
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17.  Under  Rev.  St  Wis.  1 87B8,  the  taming  of  a 
aiuamoDS  being  sufficient  basis  for  tbemMnteoance 
of  an  action  anagarnisbeeproceedlagaoD  ademand 
past  due,  the  Invalidity  of  ao  attacbment  tberein 
does  not  affect  the  garnUbee  judgmeut.— Frisk  v. 
Reigelman,  (Wis.)  &  N.  W.  Hir. 

18.  Tbe  bringing  of  an  action  and  gamisbee 

Eroceedlngs  in  a  firm  name  being  a  mere  irregu- 
trity,  which  Is  waived  unless  objected  to  before 
judgment,  leave  to  amend  before  judgment  in  tbe 
garuisheo  proceedings,  but  after  judgment  In  the 
prinuipal  action,  by  Inserting  in  place  of  tbe  Arm 
name  the  names  of  the  partners,  is  properly  al- 
lowed—Frisk V.  ReigetniaD,  (Wis.)  48N.  W.  1117. 

19.  How.  St.  Ulch.  I  80M,  prOTides  that  written 

firomlses  to  pay  money  ordeliver  property  betong- 
ng  to  tbe  principal  defendant,  which  are  in  the 
hands  of  the  garnishee,  shall  be  delivered  to  a  re- 
ceiver appointed  for  that  porpose.  Pub.  Acts 
Mich.  1885,  pp.  343,  348,  provides  for  bringing  into 
the  caAe  any  person  shown  by  the  disclosures  of 
the  garnishee  to  have  a  claim  to  the  Indebtedness 
or  property  in  his  hands,  or  a  part  thereof.  Held, 
that  insurance  policies  in  which  defendant  only 
faas  a  joint  interest,  and  whlohcameiDto  tbe  hands 
of  the  garolBbee  aa  the  collateral  seonrity  of  the 
other  joint  owner,  oannot  be  aubjeoted  to  tbe  pay- 
ment of  a  judgment  against  defendant  without 
making  saca  joint  owner  a  party.— KaBnedT  t, 
UoLellan,  (Mich.)  48  N.  W.  6iL 

90.  Nor  does  a  stipulation  between  the  parties 
In  Interest  to  hold  the  proceeds  of  the  poUoles  sub- 
ject to  the  result  of  this  suit  affect  tbetr  rights,  as 
oy  its  terms  It  provides  that  these  rights  are  to  be 
determined  on  the  issue  r^sed  by  tbe  disclosures 
of  the  gamistaea— £ennedj  r.  IfoLellaD,  (IClch.) 
4S  N.  W.  641. 

GIFTS. 

Inter  tItob. 

1.  A  person  had  the  cashier  of  a  bank  write 
In  her  bank-book  the  following:  '*Pay  to  tbe  order 
of  E.  B.  and  D.  H.  att  of  the  within  deposit,  after 
my  decease. "  Thereafter  she  deposited  no  more 
money,  and  drew  out  none,  and  tbe  book  was  In 
possession  of  one  of  the  persons  named  In  such  aa- 
sigDment  before  ^er  death.  The  book  contained  a 
rule  to  tbe  effect  that  no  money  should  be  drawn 
out  of  the  bank  unless  depositor  produced  his  book; 
and  if  the  bank,  having  no  notice  of  the  loss  of  the 
book,  should  pay  the  money  to  a  person  producing 
it,  but  not  entitled  to  the  money,  it  could  not  be 
compelled  to  pay  the  same  again.  Held,  that  such 
faots  were  anffldentevidence  of  a  completed  assign- 
ment during  the  a8slfliior>B  Ufa  to  require  aubmla* 
sion  of  the  iiuestion  to  the  jury.  — Schollmler  v. 
Sohoendelen,  (Iowa,)  48  N.  W.  283. 

2.  A  person  directed  In  writing  In  her  bank- 
book that  the  "within  deposit  **  should  be  paid  to  cer- 
tain IndtTldnals  after  her  death.  Held,  that  such 
writing  alone  was  not  sufficient  to  create  a  vested 
Interest  in  the  assignees,  reauiring  only  the  death 
Of  the  depositor  to  entitle  them  to  poesession  of 
the  money. — Schollmler  <r.  Schoeadelen,  (Iowa,) 
48  N.  W.  383. 

S.  If  the  book  was  ddlvered  to  the  assignees 
by  the  depositor  during  her  life,  or  tbe  assignment 
in  any  other  way  given  effect  to  by  her,  her  death 
was  a  condition  relating  to  tbe  time  of  enjoyment 
of  the  Interest  transferred,  and  not  to  ite  transfer. 
— SchoUmier  v.  Schoendelen,  (Iowa,)  48  N.  W.  382. 

 DellTery. 

4.  When  an  agent  has  been  instructed  by  his 

firincipat  to  collect  certain  of  his  rents  and  pay 
hem  to  another,  but  the'latter  has  no  notice  of  the 
instruction,  and  the  rents  collected  are  not  paid  to 
him,  the  property  In  the  money  collected  does  not 
pass  to  him.— Wells  v.  Collins,  (Wis.)  48  N.  W.  160. 

GUARDIAN  AND  WABD. 

Aotion  OQ  bond. 

1.  How.  St.  Mich.e.S37,provides  that  all  bonds 
required  by  law  to  be  taken  in  or  by  the  order  of  the 
probate  ooort  shall  be  for  the  security  and  ben- 
efit of  all  persons  interested,  and  shall  be  taken  to 


tbe  jodge  of  probate  except  when  required  to  be 
taken  to  the  adverse  party.  Section  6381  provides 
that  any  bond  glveD  by  a  guardian  may  be  put  In 
atult  by  order  of  ^e  judge  of  probate  for  the  use 
and  MneSt  of  the  ward,  or  of  any  person  Inter- 
ested, and  the  prooeedings  shall  be  condnoted  as 
in  suits  on  bonds  of  executors  and  administrators 
Theaonof  an  incompetent  petitioned  tor  appoint- 
ment  of  a  guardian,  and  no  objeoUon  was  nuulflL 
A  goardian  was  appointed,  accepted  the  trust,  and, 
after  the  death  of  the  ward,  appeared  voluntarily 
In  the  probate  oourt,  and  asked  a  settlement.  The 
admintotratiw  appeared  for  the  estate,  and  an  ad- 
Jostment  was  maae.  The  guardian  refnsed  to  pqr 
over  the  money  and  seouriues  of  the  estate.  Beta, 
that  the  administrator  is  entitled  to  permission 
from  the  probate  court  to  sue  on  tbe  bond,  and  the 
objection  by  the  guardian  and  his  iKindsmen,  that 
persons  interested  in  the  estate  were  not  served 
with  notice  <^  the  hearing  on  the  petition  for  the 
appointment  of  the  gnardian,  cannot  be  sostained. 
—Welch  T.  Van  AnSen,  (Mioh.)  48  N.  W.  STL 

Authority  of  gnardian. 

8.  A  general  guardian  has  no  right  to  Und  In- 
tents by  a  consent  decree.— Bearinger  t.  Palton, 
(Hioh.)48N.W.10ia. 

FATyWAH  CORPUa 

  1 

When  lies. 

1.  Hnbeat  corput  will  not  lie  on  the  ground 
that  sentences  Imposed  on  petitioners  are  In  ex- 
cess of  the  period  fixed  by  statute,  as  such  judg- 
ments are  merely  erroneous,  and  not  void.— 5n  le 
Graham,  (Wia.)  48  K.  W.  14B. 

Beview. 

S.  Upon  writ  of  error  to  review  ^oeeedingi 
had  on  a  writ  of  hoberu  corpus,  tbe  oourt  is  oca- 
fined  to  the  question  of  jurisdiction,  and  oannot 
review  erron  committed  in  the  ezerdse  tbereol— 
Wright  T.  Wright,  (Wis.)  48  N.  W.  14& 

Heln. 

Actions  against,  limitation,  see  lAmiteMonof  Ao- 

ttons,  1. 

HIGHWAYS. 

Actions  against  commisslonera  of,  see  Jiuttoes  of 

the  Peace,  1. 

 for  obstruction  of,  see  Justtces  of  the  Peaoc^L 

Injuries  from  defects  in,  see  New  SMol,  U. 

EstabllBhrnent — By  nser. 

1.  Rev.  St  Wis.  1 1333,  as  amended  by  chapter 
108,  Laws  18S5,  provides  that  the  town  supenrisors 
shall  cause  such  roads,  used  as  highways,  as  baT« 
been  laid  out,  but  not  sufficiently  desorloed,  to  be 
ascertained,  described,  and  entered  of  record  in 
the  town-oterk*s  office.  Section  ISM  provides  that 
all  public  highways  nowtn  use,heretofora  laid  out 
and  established  according  to  law,  and  all  roads  not 
ntcorded,  which  shall  have  been  or  shall  be  used 
and  worked  as  publlo  highways  10  yeara  or  mora, 
shall  be  deemed  puUio  highw^s.  It  l^ipeared 
that  the  owner  of  the  fee  of  land  had,  in  a  deed 
to  adjoining  land,  granted  a  private  right  of  wsy 
over  It  many  yeara  before;  that  It  had  been  used 
aa  a  private  road,  though  open  to  the  public;  that 
it  intersected  no  public  highway  except  the  one 
nearest  the  land  to  which  It  was  ajppnrtenant; 
that  tbe  ownen  of  the  easement  bad  sometimes 
worked  out  their  road  tax  on  It,  and  the  super- 
visors had  authorized  other  expenditures  in  Its 
repair.  It  bad  never  been  dedicated  as  a  publio 
highway.  Held,  that  the  road  was  not  a  publio 
highway,  or  a  road  that  might  be  entered  of  rec- 
ord as  one,  within  the  meaning  of  the  aUtuta.— 
State  v.  MoCabe,  (Wis.)  48  N.  W.  83». 

S.  In  an  action  for  trespass  tbe  defense  set  up 
was  that  the  route  of  a  publlo  highway  had  been 
changed  to  the  locus  in  quo  by  user  under  the 
statute  of  limitation,  and  an  invsUd  order  by  ths 
snpervisora  ohanging  the  route  of  s^  hlgfaww* 
but  not  specifying  the  looatloa  deOnitelT',  was  ad- 
mitted In  evidence  as  a  foundation  for  proving  tbe 
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iom»  to  be  ft  blgliwagr  lijr  wer.  Ttas  t— ttmoiiy  of 
«  Buperrtoor  woo  hmd  Blgnad  uld  order  ehowed 
that  the  route  WM  not  obuiged  or  loteoded  to  be 

ohanged  to  the  lociu  in  gtto.  The  court  iastroct- 
«d  that  "the  record  that  a  hlffhway  was  attempted 
to  be  laid  ont  there  has  heen  In  evidence,  not  be- 
'Oanee  It  ooostitutes  a  lefral  bighwaj,  bnt  as  evi- 
denoe  of  being  a  highwav  by  uaer. "  Held,  that 
the  charge  and  the  admlsaion  of  the  order  conati* 
tuted  prejudicial  error,  as  Ihe  preponderance  of 
«Tidence  was  against  the  defendant,  who  recovered 
Jodgment— Bartlett  v.  Beardmora,  (Wia.)  M. 

 By  statutory  prooeedingB. 

S.  Proceedings  for  establishlDEablghwaywlll 
be  quashed  where  it  nonhere  appears  m  the  peti- 
tion for  establUbment,  or  In  the  return  of  the  oom- 
tnlssloner  to  the  township  cleric,  when  the  applloa- 
tion  was  made,  or  who  were  the  owner*  of  the  land 
«Ter  which  the  road  was  to  be  laid  out,  or  whose 
interests  would  be  affected,  and  where  the  return 
fttils  to  show  whether  the  damages  awarded  to 
«omplalaanta  was  the  value  of  ttie  land  for  farm- 
ing purposes,  and  also  fails  to  show  any  necessity 
tor  the  road,  or  for  taking  oompUUDants*  lands 
therefor.— Cowing  v.  Kipiey,  (Mich.)  4S  N.  W.048. 

^  TToder  Revision  Iowa,  1 858,  whioh  provided 
«hat  roads  might  be  established  without  the  ap- 
poiDttueot  of  a  oommlaalooer,  "provided  the  writ- 
ten consent  of  alt  the  pnmrletors  of  the  land  to  be 
used  for  that  purpose  be  first  filed  and  recorded, " 
«  highway  was  established  by  the  board  of  super- 
visors on  petitioD,  accompanied  by  a  deed  of  dudt- 
4»tion,  by  all  the  laud-owners  except  one.  PnbUc 
labor  and  money  were  expended  In  opeolnff  and 
maintaining  the  road,  and  it  waa  Improved  partly 
by  private  donation.  It  was  used  for  many  years 
throughout  most  of  Its  course  as  a  pnblio  nigh- 
way.  Held,  that  the  grantee  of  one  of  the  land- 
owners, who  had  signed  such  petition  and  exe- 
cuted the  deed,  was  preuluded  from  denytne  that 
«o  moob  of  tbe  road  aa  paasad  over  Us  land  was 
duly  •stablislied.-^MUlw  T.  BohwK^  (Imn,)  «f 

- — ITotioe. 

5.  Afallure  to  give  notioe  of  the  laying  out  of 
%  highway,  as  required  by  Code  Iowa,  %  936,  ren- 
ders the  action  in  establishing  the  highway  void. 
—Chicago,  H.  L  &  P.  Ry.  Co.  v.  Ellithrope,  (Iowa,) 
■48  N.  W.  :f77. 

6.  Code  Iowa,  |  VBtL  relstlva  to  the  estabUsh- 
ineot  of  highways,  declares  that  "notice  shall  be 
served  on  each  owner  or  oooopier  of  land  lying  in 
the  proposed  highway,  or  aoutttng  thereon,  as 
•hown  by  the  transfer  books  in  the  auditor's  oIBccl 
who  resides  in  the  oounty,  In  the  manner  provided 
for  service  of  original  notloe  in  actions  of  law. " 
Held  that,  where  It  does  not  nipear  that  tbe  land 
proposed  to  be  taken standa  in  thename of  anyone 
M  owner  on  tbe  auditor's  booka,  a  r^tway  corpo- 
ration, which  is  In  the  open  and  notorious  occupa- 
tion of  the  land,  is  entitled  to  oolioe  if  a  resident 
-of  tbe  county.— Ohicago,  R.  £  d»  P.  Ry.  Co.  t.  Klll- 
thtope,  (lowa^  «  VTW.  977. 

7.  A  railway  oompany.  o»anized  under  tbe 
taws  of  Iowa,  Is  a  resident,  within  the  meaning 
<lf  that  secUcni,  of  each  countv  through  which  it 

Sierates  Its  road-— Chicago,  R.  L  ft  F.  By.  OOk  T. 
mthrope,  (Iowa,)  4S  fif.  W.  MT. 

Vacation. 

8.  Where  tbe  road  records  show  that  a  board 
4t  eupervisors  had  reoonsidered  its  aotion  In  es- 
tabiisniQg  a  road,  but  no  authority  there*or  was 
shown,  andf  no  notice  thereof  given,  and  a  regular 
meeting  had  Intervened  staoe  tbe  one  at  which 
snch  road  bad  been  estaUlsbed,  SDob  aotion  was 
in  the  nature  of  anew  and  Indepradent  proeeedtng 
to  vacate  aroad  duly  estabUsbed,  which,  belac  wlth- 
4nit  notloe,  was  nnanthorised  and  InefleotnaL-nMli- 
ler  V.  Bchenck,  (Iowa,)  48  N.  W.  990. 

Estoppel  to  claim. 

0.  Where  a  public  highway  has  been  laid  out  by 
legal  procoediugH,  owners  of  abutting  land  are  not 
estopped  from  claiming  its  whole  width  as  a  pub- 
Uo  highway  by  the  faot  ttkat  their  grantor  maln- 
tainea  a  fence  aoroaa  a  portion  of  it  for  a  few 


months,  though  the  pubUo  has  acquired  no  rights 
by  user.— Van  Brunt  v.  Itynoh,  (Mioh.)48N.  ¥7.444. 

ObBtraotioDB. 

10,  A  railroad  oompany  can  be  oompelled  by 
mandatory  iajunctlou  to  restore  a  public  street, 
whioh  it  has  torn  up  in  constructing  its  crossing, 
to  its  former  state  of  UBefulness,  where  such  res- 
toration is  a  statutory  condition  of  the  right  to 
build  the  (m»sing,  and  it  is  no  objection  to  the 
injunction  that  the  city  might  repair  tbe  injnry, 
and  recover  damages  of  the  railroad  company. — 
City  of  Oshkosh  v.  Uilwaokee  ft  U  W.  Ay.  Co., 
(Wis.)  43  N.  W.  48d. 

11.  It  is  not  Beeessary  that  the  ottj  establish  a 
permanent  grade  before  calling  on  the  company  to 
repair,  as  the  oompany  need  only  repair  the  lajutr 
which  it  has  done.— City  of  Oshkosh  v.  KUwankee 
4  L.  W.  Ry.  Co.,  (Wis.  1  48  N.  W.  489. 

IS.  Allegations  that  a  railrotul  company  has  ob- 
structed a  street  by  raising  an  embankment  iB 
many  plaoea  therein  18  Inches  high  above  the  for- 
mer grade;  that  it  Is  Impracticable  to  drive  over 
the  railroad  between  one  end  of  a  long  block  and 
another;  that  it  is  Impossible  to  turn  with  an  ordlr 
nary  team  on  the  street,  or  to  drive  In  and  out  of 
tbe  lote  and  premises  with  t«uns  and  heavy  loada, 
— sufflt^ntly  show  an  obstniotlon  of  the  street  to 
entitle  the  <AVt  to  an  lnianotlon.-<}lty  of  Oshkosh 
V.  MUwankeeft  L.  W.Bj.  Co.,  (Wis.)  48  N.  W.  48B. 

—  Aottona  fto. 

18.  Where  a  road  furnishes  the  only  avaOabla 
access  to  plaintifTs  premises,  his  interest  is  suffl- 
oienUy  distinct  from  that  of  the  general  public  to 
entitle  Mm  to  maintain  an  aotion  for  Its  obstrue- 
tion.— HUler  t.  Schenek,  (Iowa.)  48  H.  W.  m 

14.  Tbe  faot  that  plaintiff  himself  bad  built  » 
fence  across  a  road  doea  not  estop  blm  to  main- 
tain an  action  for  Its  obstmotioo,  where  itappeara 
that  the  road  oonld  be  and  waa  traveled  r^ardtesa 
of  such  fenoe.  and  it  doea  not  appear  that  defondr 
ant  altered  hia  condition,  or  aoqulred  any  rigbta 
tbereby.-ldUer  T.  Schenefc,  (Iowa.)  48  N.  W.lMk 

Defeots. 

1&  In  an  action  for  the  death  of  plaintiff's  In- 
testate, resulting  from  a  defective  highway  lead- 
ing from  a  populous  city,  the  evidence  ahowed 
that  the  place  of  the  acotaent  waa  where  tbe  high- 
way crossed  a  ravine  upon  an  embankment  18  rod* 
long,  12  to  16  feet  wide  on  top,  10  feet  high  above 
the  natural  surface,  and  about  17  feet  on  the  grade 
to  the  bottom  of  the  embankment.  Held,  that  It 
was  for  the  jary  to  determine  whether  or  not  de- 
fendant, for  failure  to  erect  barriers  alongtheedge 
of  the  embanlunent,  was  li^le,  under  How.  St. 
Hicb.  S  1445;  providing  that  It  shaU  be  the  duty  of 
every  township  to  keep  in  good  repair,  so  that 
they  shall  be  safe  and  oonveuTent  for  public  travel 
at  all  times,  all  highways  under  their  care  and 
contnd,  and  whidi  are  open  to  pnUic  travel.  —Mat 
loy  T.  Township  of  Wal^,  (ICleh.)  48  N.  W.  1019. 

18.  Where  It  Is  shown  that  atownshlp  has  neg- 
lected to  keep  its  highway  in  proper  repair,  tbe 

![uesUon  whether  one  who  had  a  numlier  of  persons 
n  his  care  is  guilty  of  oontribntocy  negligence  in 
alighting  from  tbe  vehitAe,  and  placing  nis  should- 
er to  the  hind  wheel  to  prevent  the  load  from  slid- 
ing over  an  embankment,  is  for  the  jury  to  deter- 
mine.— Malloy  V.  Township  of  Walker,  (Mich.)  48 
N.  W.  1018. 

17.  It  is  the  province  of  the  Jury  to  determine  In 
snch  case  whether  the  kind  of  vehicle  used  was 
suitable  and  road-wonby.— Malloy  v.  Townabtp  of 
Walker,  (Hicb.)  48  N.  W.  1013. 

18.  Whether  or  not  the  accident  would  have 
happened  had  the  highway  been  in  proper  condi- 
tion Is  a  question  for  the  jury.— Malloy  v.  Town- 
ship of  Walker/(Mloh.)  48  N.  W.  lOlA. 

19.  Rev.  St.  Wis.  i  1349,  ^blcb  prescribes  the 
mode  of  rendering  the  highways  passable  when 
obstructed  by  snow-drifts,  and  tbe  overseer's  du- 
ties in  relation  thereto,  originally  provided  that, 
If  the  overseer  should  deem  it  impracticable  to 
keep  any  part  of  a  highway  passable,  it  shoatd  be 
lawful  for  him  to  open  a  track  through  any  field 
or  inclosure  in  his  district  for  tbe  temporary  ao- 
oommodation  of  travel,  when  it  oould  beoonewlth- 
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oat  material  daman  to  tiie  owner.  Held,  tbat 
Laws  Wis.  1887,  c.  454,  amending  that  section  and 
re-enacting  it,  omitting  Bucb  provision,  operated 
aa  a  repeal  thereof,  aod  a  town  Is  not  liable  for  In- 
jartes  Buatained  by  a  person  from  defects  in  a  road 
tomporarl^  provided  over  a  field  adjoinlag  a  high- 
way, during  its  obstniotloo  by  anow-drlfta. — Bogie 
T.  Town  of  WaupoD,  (Wii.)  48  N.  W  867. 

Defects — Notice. 

90.  To  fix  the  liability  of  a  township  for  lajniles 
resulting  from  a  defeotive  highway,  it  is  not  neo- 
essary  that  compliUnts  of  Its  dangenma  condition 
should  have  been  made  to  the  township  officers, 
where  It  appears  that  such  otBcers  live  near  the 

6 lace  of  the  accident,  and  f  reouently  rass  over  the 
lehway  at  that  point.— MaUoy  T.  Township  of 
Walker,  (Mich.)  48N^  W.  1013. 

21.  The  fact  that,  during  the  obataniotlon  of  a 
Itighway  by  snow-dnfts,  the  overseer  vrorked  on  a 
temporary  road  with  the  knowledge  and  approval 
of  tse  town  supervisors,  and  that  the  same  was 
traveled  continuously  by  such  officers  and  the  pnb- 
Uo,  does  not  operate  by  way  of  estoppel  against 
the  town,  In  an  action  for  injuries  received  from 
d^ects  in  such  tamporary  road,  as  the  overseer 
worlred  the  road  as  a  mere  temporary  passaga- 
way,  and  the  Injured  person  Is  chargeable  with  no- 
tice that  he  had  no  authority  to  work  it  as  a  pnb- 
llc  highway.— Bo^  T.  Town  of  Waupun,  (Wia.) 
48  N.  W.  667. 

22.  Notice  of  defecta  In  highways,  given  to 
overseers  who  are  charged  by  Bev.  St  Wb.  1 1232, 
with  the  duty  of  keeping  highways  in  repair,  and 
of  executing  all  lavrfnl  orders  of  the  aupervlsora. 
is  notice  to  the  town.— Goldswortlij  t.  Town  of 
Unden.  fWis.)  48  N.  W.  658. 

 Evidence. 

28.  Under  How.  St.  Mich,  f  1445,  declaring  It  to 
be  the  duty  of  townships  to  keep  their  highways 
la  repair,  so  that  they  are  safe  and  oonvanient  for 
pnblui  travel,  evidence  is  inadmissible  to  show  the 
custom  and  usage  generally  with  regard  to  erect- 
ing railings  or  barriers  along  the  edge  of  embank- 
ments.—Malloy  V.  Township  of  Walker,  (Mich.)  48 
S.  W.  lOia. 

 Instractions. 

24.  Ln  uu  acuon  for  oamagee  for  Injutles  re- 

uelved  by  plaintiff,  while  driving,  from  a  de- 
fective highway,  the  Jury  were  Instmcted  as  fol- 
lows: "It  Is  claimed,  in  this  oase,  that  the  horse, 
at  the  time  of  the  accident,  was  rannlng  awav,  or 
was  not  under  the  oontrol  of  the  plaintuf.  If  yon 
find  from  the  evidence  that  such  was  the  case,  and 
you  find  that  if  the  horse  had  not  been  running 
away,  or  U  it  had  been  nnder  the  oontrol  of  the 

filaintift,  this  aoddent  might  not  have  happened, 
he  plaintiff  cannot  recover. "  Held  that,  If  this 
charge  was  objectionable  as  Including  in  the  words 
*'thi8  accident  might  not  have  happened"  an  ele- 
ment not  essentiiu  to  the  non-liability  of  defend- 
ant, a  finding  that  plaintiff  had  control  of  the  horse 
rendered  the  error  harmless.  —  Qoldswortby  v. 
Town  of  Linden,  (Wis.)  48  N.  W.  BSflu 

 Filing  of  claim. 

25.  Rev.  St.  Wis.  i  1SS8,  TeqttlTea  panona  in- 

jun-d  by  defective  highway*  to  file  wltb  the  olerk, 
supervisor,  and  other  offlcersof  the  town  or  county 
a  notice  of  his  claim,  within  a  prescribed  time,  as 
a  prarequlsite  of  the  right  to  sue  for  damagea. 
Plaintiff  testified  that  he  served  the  notice  on  tiie 
town-cierk  wlfliln  the  prescribed  time,  and  n  was 
proved  that  the  noUoe  was  served  on  the  super- 
visor. The  supervisorwas  a  witness,  and  testified 
that  he  went  and  examined  the  defects  in  the  road 
shortlv  after  the  accident,  and  before  the  time  of 
notice'  hod  expired,  but  did  not  testlfv  as  to  the 
time  of  the  service  on  him.  Held,  tnat  It  was 
sufflctiently  shown  flhat  the  notice  was  served  on 
the  supervisor  within  the  prescribed  time.— Golds- 
worthr  T.  Town  of  Linden.  (Wis.)  48  H.  W.  660^ 

HOUDATS. 

February  22d. 

In  taking  an  aoknowladgment  of  the  ezeoa- 
tlon  <a  m  deed,  a  notary  pnUlo  la  engaged  in  prl- 


vate  business  only,  and  may  do  so  on  Febmary  89d, 
though  Gen.  St.  Minn.  1878,  o.  124,  f  1,  makes  Uuk 
day  a  lioUday,  and  prohibiw  publlo  business  and 
the  service  of  process  on  that  day.— Slatar  r. 
Bchaok,  (Hlnn.)  48  N.  W.  7. 

HOMESTEAD. 

Aoqntaltion  uid  enfOToement. 

1.  Devisees  oocnpjing  laud  under  tiie  testa- 
tor's widow,  who  remains  In  possession  after  her 
hosbuul's  death,  having  a  Uie-estata  therein,  do 
not  own  and  ooonpy  the  land  in  the  sense  of 
the  Wlaoonain  homsstaad  law.— Ocvnlslt  t.  Tnm. 
(Wia.)48N.W.B07. 

S.  Here  Improvement  of  premisea  vrith  the  in- 
tention of  occupying  thma  as  a  homestead,  hot 
without  actual  occupancy,  is  not  siitBoient  tojKiv* 
them  the  homestead  character.— Tlrst  JXmt,  BmOt 
T.  H(minsworth,  (Iowa,)  48  N.  W.  B86.* 

Nature  and  extent  of  right. 

8.  Persons  cannot  claim  land  occupied  by  them 
as  a  homestead,  when  thev  have  another  home- 
stead IntbesameBeoUon.—CornlshT.Iteea,  (Wis.) 
48  N.  W.  607. 

4.  A  homestead  cannot  be  jointly  held  with  an- 
other.—Cornish  T.  Fnea,  (Wis.)  48  B.  W.  fi07. 

5.  Where  a  mortgage  has  bean  ^vm  to  sa- 
onre  the  purchase  mon«y  of  an  nndivided  halt  of 
the  land  therein  conveyed,  the  same  cannot  ha 
claimed  by  the  mortgagor  as  his  homestead.— Oor- 
nlsh  T.  Frees,  (Wis.)  48  N.  W.  607. 

&  Tba  Minnesota  atatate,irttloh  exempta  as  a 
homestead  a  quantity  of  land  In  a  dty,  not  exceeding 
one  lot.  imposes  no  restrictions  upon  the  nses  of  a 
homestead,  provided  only  it  Is  the  dwellli^  of  the 
claimant;  nor  la  there  any  limit  imposed  upon  the 
value  of  the  properfer  heid.— Jaooby  v.  Paridasd 
Dlstming  Oo.,  (MhUL)  48  N.  W.  6L 

7.  AnlnBolventdebtor,lnseenringahomestesd 
for  himself  and  family  by  moving  Into  and  oceo- 
pying  as  his  dwelling  a  building  whioh  he  owns, 
lor  we  express  purpose  of  hololng  it  aa  exempt, 
takes  nothing  from  his  creditors  in  which  th^ 
have  any  vested  right,  and  hence  oommlts  no  legu 
fraud.— Jacoby  t.  Parkland  ZMatOlfaiff  Ool,  (Minn.) 
48  N.  W.  62. 

&  The  fact  that  in  a  finanoial  statement,  upon 
Ihe  f^tb  of  which  he  was  giyen  credit,  a  debtor  in- 
cludea  property  aa  part  of  bis  aasets,  will  not  estop 
him,  aa  against  sotw  nreditorSf  from  aubseouent^ 
appropriating  It  aa  a  lumaatead,  and  daiming  ita 
exemption.  —  Jaooby  t.  ftrkland  Distilling  Co., 
(Minn.)48N.W.M; 

Priority  of  liens. 

0.  One  K.  purchased  land,  and,  with  hia  fam 

ily,  went  into  immediate  possession  of  it.  He  con 
tinned  to  reside  upon  the  land,  claiming  It  as  bis 
homestead,  until  a  oonveyanoe  made  by  blm  te 
plalntlfl.  Held,  that  the  lien  oS  a  jodgmrat  en- 
tered aad  dodrated  against  K.  wibr  to  his  par^ 
chase  and  ooonpanpy  at  the  land  aid  not  attach  to 
the  land.— NeDmalerr.'^noenk,(iann.)4SK.  W. 

m. 

10.  C:ode  Iowa,  1 1908,  provldea  that  the  home- 
stead may  be  sold  for  debts  created  by  written  ooa- 
traot,  executed  by  the  persons  having  the  power 
tooonTey,aud  expressly  stipulating  that  the  home- 
stead ie  liable  therefor;  but  it  shaU  not.  In  soch 
case,  be  sold,  except  to  supply  the  defidency  re- 
maining after  exhausting  the  othdr  property 
pledged  for  the  payment  of  the  debt  in  the  aataa 
written  oontraot  By  aeotion  8O8O1,  whwe  a  Jodg- 
ment  is  against  a  principal  ud  hta  sorety,  the 
property  of  the  principal  must  be  exhausted  before 
that  of  the  surety  Is  sold.  In  an  action  to  fore- 
close a  mortgage.  It  appeared  that  It  bad  been  ex- 
ecuted bf  ahuslwnd  and  wife,  to  secure  his  indeM- 
edness  to  plaintiff;  that  it  conveyed  the  lands  of 
each,  Including  the  homestead,  which  belonged  to 
the  husband;  that  afterwards  platntlft  reiessed 
from  the  lien  of  the  mortgi«e  the  wife's  land,  the 
TBlueof  which  was  greater  tiian  the  debL  HM, 
that  the  homeataad  ooold  not  be  anbleated  to  mf 
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twrt  of  the  debt,  as  the  statute  giving  protection 
to  sureties  will  be  construed  as  subject  to  the 
homestead  law.— Rookbott  t.  Knit,  {lovn,)  48  N. 
W.  689. 

Convey  anoe. 

11.  Defendantai  husband  and  wife,  lived  with 
their  80D  on  certain  premises,  and  had  no  otlier 
home.  At  bis  death  they  Inherited  the  premises, 
and  continued  to  live  there,  with  the  intention  of 
makinK  it  their  home,  onless  It  should  be  sold. 
TliQrilnaUy  left,  because  of  trouble  with  plaiutifF, 
who  was  living  with  them,  and  not  from  a  desire  or 

Snrpose  to  abandon  the  premises  as  a  home.  Seld, 
lat  the  premises  were  defendants*  homestead, 
and  specino  performance  would  not  be  decreed  of 
ft  contract  to  sell  the  premises,  ezeoatcld  by  the 
husband  alone,  several  months  before  they  lefL — 
Woolcnt  T.  Lerdell,  (Iowa.)  4S  N.  W.  009. 

12.  The  wife  Of  IL,  being  dangerously  lU,  con- 
veyed her  propertr  to  J.  In  trust  for  M .  After  the 
death  of  hfs  wife  If.  lived  on  the  premises,  and  oc- 
cupied them,  and  was  married  to  the  plaintiff. 
Meld,  that  by  virtue  of  his  actual  ownerahlp  and 
oocapatioQ  the  land  oonstltated  IL**  htmestead, 
though  the  legal  Utlewaa  in  J.,  and  that  Itoonld 
not  M  oonvcmd  by  J.  witboot  ttie  ilgnatnre  ot 
plalntUL-JeUnA  T.  Btepan,  (Minn.)  48  IT.  W.  to. 


HOMIGIBBL 

Murder— Degree. 

1.  Defendant,  while  attempting  to  avoid  ar- 
lest,  ootioed  two  policemen  who  l»aappoeed  were 
waiting  to  arrest  him.  He  thereupon  approached 
them  with  drawn  revolver,  and  ordered  them  to 
move  on,  and  as  tfaey  were  going  another  police- 
man approached,  whom  defendant  shot,  killing  him 
iuBtaotlv.  He  testified  that  his  objeot  was  to  es- 
oape.  Pod.  Code  Minn.  IS  152,  168,155,  define  mur- 
der in  the  first  degree  aa  no  onimtiflable  kllliog, 
with  a  premeditated  design  to  efleot  the  deoeased's 
death ;  in  the  second  degree  aa  an  unpremeditated 
killing,  with  a  design  to  effect  death;  and  in  the 
third  degree  as  a  killing  by  an  act  evincing  a  de- 
praved mind,  T^ardlesa  of  Iraman  life,  though 
without  ft  demgn  to  efleot  death,  by  a  person  en- 
gued  in  the  oommisrion  <^  or  attempt  to  oommtt, 
ft  felony.  Held,  that  it  was  prtnwr  to  charge  that 
defendant  might  be  oonviotea  of  murder  In  either 
of  the  three  degrees.— Stftte  t.  Brown,  (Minn.)  48 

».  w.  ee. 

5.  The  oflanae  of  murder  In  the  Drat  degree 
may  be  proved  by  the  mere  fact  of  the  killing,  and 
the  attendant  circumstances;  and,  where  there  are 
no  circumstances  to  prevent  or  rebut  the  presump- 
tion, the  law  will  presume  that  the  unlawful  act 
was  malicious  as  well  aa  intentional,  and  waa 
prompted  and  determined  on  by  tlie  ordinary  op- 
ttatious  of  the  mind.— State  t.  Brown.  flUim.}  18 
N.W.flOL 

MaoBlaughter. 

8.  On  ft  trial  for  homicide,  committed  firing 
ftplstol  from  the  window  of  a  dwelling-house  into 
a  f.'uirivart  ptrty  assembled  about  the  bouse  after 
midnight,  it  Is  error  to  dlreot  the  Jury  that  auoh  a 
demonstration  would  not  be  a  sumcient  provoca- 
tion to  reduce  the  kUltng  to  manslaughter.— State 
T.  Adams,  (lowa.)  48  N.  W.  IM. 

4.  Where  ft  oonsplraoy  teeulta  In  murder,  ft 
party  thereto  may  be  connoted  of  manalaughter, 
although  be  did  not  assent  to  the  killing,  and  the 
otriecl  of  the  conspiracy  waa  only  the  unlawful 
whipping  (rf  the  deceased.— State  t.  If  ondhrath, 
(Iowft,)l8N.  W.ail. 

Juatiflable  homicide— Self-defense. 

6.  Where  there  Is  evidence  on  a  trial  for  mur- 
der that  deceased  was  quarrelsome,  vindictive,  and 
dangerous,  while  defendant  was  quiet  and  peace- 
able; Uiat  deceased  had  uttered  threats  against 
defendant,  who  had  been  notified  of  them;  that 
tfeoeased  came  on  defendant's  premises,  and  ad- 
nnoed  on  d<rfendant  with  something  that  looked 
like  a  pish^  in  his  hand:  and  that  dufeodaot  siiot 
and  Ulled  him,  after  OMling  on  him  to  bait,— ft 


proper  case  is  presented  for  the  Jury  to  be  fallj  in- 
structed on  the  law  of  self-defense. — State  t.  Don- 
ahoe,  (Iowa.)  43  N.  W.  307. 

6.  A  homicide  ia  not  justlflalile,  even  if  th* 
killing  was  in  stif-defense,  where  is  fitct  the  de- 
fendant, armed  with  a  deadly  weapon,  sought  out 
the  deceased,  and  byinaultii^  language  intention- 
ally provoked  the  assaultof  the  deceased,  and  with 
Uie  purpose  of  using  his  weapon  In  an  emei^eney. 
—State  V.  Scott,  (Wnn.)  48  N.  W.  03. 

7.  A  charge  In  regard  to  aelf-detenaa,  which 
ftdla  to  state  the  rale  that  defendant  haa  a  right  to 
view  theaituatlim  aa  an  ordinarily  prudent  man,  and 
act  on  the  apparent,  rather  than  the  real,  danger,  ia 
ertoneooi.— State  t.  Donaboftk  (lowaj  43  H.  W.  807. 

Burden  of  procrfl 

8.  The  burden  Is  on  the  prosecution  to  prove 
beyond  reasonable  doubt  that  a  kUUng  waa  not  ex- 
cusable by  reason  of  self-defensa— State  T.  Doa- 
ahoe.  ^Wft,)  48  N.  W.  897. 

Trial — Instraotions.  ' 

0.  When  it  is  shown  that  a  bomlolde  was  oom- 
mltteid  by  defendant,  and  there  is  some  evideooe 
from  which  the  Jury  might  find  that  the  orime  waa 
murder,  the  degree  of  the  crime  Ls  not  for  the  court 
to  determine,  and  it  is  proper  to  instruct  the  Jury 
upon  the  law  pertaining  to  murder  in  the  first  and 
second  degrees  and  maneiaug httf.-4tBte  t.  Ad^ 
ams,  (Iowa,)  48  N.  W.  194. 

10.  An  erroneous  ioatructlon,  on  a  trial  for  hom- 
icide, directing  the  Jury  that  certain  facts  would 
not  be  ft  snfllOMnt  provocation  to  reduce  the  klll- 
tng  to  mftnslangbter,  ia  proijtidloial  error,  altbougb 
deiendant  waa  not  eonvloted  ol  eitiiar  of  tlie  ae- 
greee  of  murder,  bnt  of  manslaughter.  It  waa  de- 
fendant's right  to  have  his  case  submitted  to  the 
Jury  upon  oorreot  Instmotiona  upon  all  material 

Sneationa  iBTOlTed.— State  t.  Adams,  Uowa,)  48 
I.  W  194. 

11.  Where,  on  an  Indictment  for  murder,  the 
murder  is  clearly  proved,  manBlaughter  Is  the  low- 
est degree  of  the  offense  chained  <h  which  defend- 
ant can  be  convicted  upon  the  evidence,  and  it  Ift 
proper  to  refuse  to  submit  to  the  Jury  the  questlw 
of  ftny  lower  deeree  of  gallt.— State  v.  Munchrftth, 
aow£,)  48  N.  aiL 

13.  A  charge  that  if  defendant  "debated  the 
question  of  the  killing  in  his  mind  for  any  length 
ot  time,  even  an  instant,  and  as  the  result  of  sueh 
debate  determined  the  qaestlon,  and  acted  upon 
the  determination  thus  formed,  he  is  guilty  of 
murder  In  the  first  degree, "  is  proper  where  the 
oonrt  baa  already  ezpwned  **  premeditation "  aa 
used  In  Ute  statnte,  defining  murder  In  the  first 
degree  to  be  aa  unjuatifiabte  Idlllng  with  ft  pre- 
meditated design  to  take  Ufe^  aa  tlw  lawdoea  not 
atten»ttodeflnethelenglhof  time  within  which 
tlio  determlBfttlon  moat  be  fonnad.— Stst*  t. 
Brown,  (Minn.)  4SN.  W. «». 

IttMUd^  «B  ft  dft£BIUM. 

18.  Aa  to  one  supposed  to  be  afteoted  with  ais 
Inaane  delnrion,  a  witness  shonld  not  Ite  allowed  to 
testify,  on  direct  examination,  whether  particular 
conduct  is  prompted  by  insane  delusion  or  not.— 
Bute  V.  Bcott,  (Minn.)  48  N.  W.  03. 

14.  Under  Pen.  Code  Uinn.  $|  19,  SI,  an  nnoon- 
troUable  and  Insane  impulse  to  commit  crime,  in 
ttte  mind  of  one  who  Is  ooosolous  of  the  nature  and 
quality  of  the  act,  or  that  it  was  wrong,  Ls  not  al- 
lowed aa  ft  defense.— State  t.  Scott,  (Minn.)  48  N. 
W.SSl 

16.  The  oonrt  having  Instraoted  the  Joir  >e  to 
the  defense  of  Insanity  In  the  langnage  of  tJhe  stat- 
ute, which  is  clear  and  unmistakable  In  its  terms, 
there  Is  no  error  in  refosfng  to  charge  the  jury  aa 
requested  by  the  defendant.  —  Htate  T.  Suolt, 
(Minn.)  43  N.  W.  82. 

10.  Questions  put  to  an  expert  witness,  relating- 
to  the  issue  of  Insanity,  which  aaanme  facts  unsup- 
ported by  evidence,  or  that  are  too  Indefinite  t» 
justify  tlie  giving  of  an  opinion,  or  that  require  tbe 
witness  to  decide  faots  which  U  material  were  for 
the  Jarr,  are  vnpoelj  disnUowfld.— Btftte  t.  Soott^, 
(Minn.)  48  K.  W.  6B» 


Digitized  by 


1196 


INDlBX. 


HOBSB  AND  STREET  RAXL- 

BOADS. 

Oharter,  see  CoTwtttutionalLaWt  8. 
TaxatioD  of,  see  HwiMipal  OorporaUonti  M. 

Core  required. 

1.  An  instrnotion  to  the  jntj  tbat  •  street-rail- 
way oompany,  as  respects  precautions  for  the  safe- 
ty of  passengers,  ts  oound  to  exercise  the  greatest 
care  and  foreelght  In  the  conatruction  ana  opera- 
tion of  a  cable  line,  states  the  correct  rule.— -Wat- 
eon  r.  St.  Paul  aty  Ky.  Co.,  (Minn.)  48  N.  W.  WM. 

ITegligenoe. 

2.  It  Is  not  negllffenoe  per  ae  for  a  person  to 
set  on  or  off  a  street-oar,  drawn  by  horses,  while 
ft  Is  in  motion.— Schaoherl  r.  St.  Paul  City  By. 
Go.,  (Utan.)  43  TS.  W.  887. 

HUSBAND  AND  WIFE. 

8ee,  also,  I^toorce;  Dower;  HomeateaA;  Marriage. 
As  witness,  see  WitneaB,  1. 

Oonreyances  between,  see  Deed,  7;  Fraudulent 

ConveycmceSt  9. 

IdabiUties  of  hoBband. 

1.  The  law  does  not  imply  a  promise  on  the 

Sart  of  a  husband  to  pay  for  legal  serrloes  ren 
ered  to  the  wife  in  prosecuting  an  action  for  di- 
vorce, where  it  does  not  appear  that  the  grounds 
of  her  compliant  were  true,  or  the  expenses  neces 
sary.— Sherwln  v.  Maben.  (Iowa.)  48  H.  W.  893. 

liarrtod  vomen's  oontraota. 

8.  The  Wisoonsin  statutes  authoriilog  married 
women  to  htdd,  use,  sell,  and  dispoae  ot  real  and 
personal  property,  and  to  engage  In  trade  and  bus 
inesB,  and  securing  to  them  their  individual  earn- 
ings, do  not  authorize  a  married  woman,  who  Is  a 
practicing  lawyer,  to  bind  herself  by  exeouUng,  as 
sn  assignee  for  beneUt  of  creditors,  the  bond  re- 
quired by  law,  and  the  assignment  to  her  la  void. 
— T.  T.  Haydook  Carriage  Ca  t.  Fier,  (Wis.)  48  N. 
W.B08.* 

Vaintenanoe  of  wifb. 

8.  Independent  of  statutory  authority,  courts 
of  equity  have  the  power  to  enforce  the  legal  duty 
ct  a  husband  to  support  his  wife  and  children,  in 
a  suit  by  the  wife  for  alimony  and  support,  with- 
out reference  to  whether  the  action  is  for  a  dlroroe 
or  not— Earie    Sarle,  (Neb.)  48  N.  W.  118. 

m  Fame. 

Sea  i>toonlerIy  HbuM. 

Impeachment. 

Of  witness,  see  fTitn^si,  7-18. 

INDICTMENT  AND  mFOBUEA- 
TION. 

Form,  see  Forgerv,  S. 

Names  of  witnesses,  see  OHminat  I>aw,  0. 

Fartionlar  crimes,  see  Forgmy,  8. 8f  Perfutyt  1; 

itnv«,l;  SeducftoTi,L 
SnfficlenQy,  see  BrOten/' 

Desorlption  of  person. 

1.- An  instrnotion  that  It  is  Immaterial  whether 

the  indictmeot  describes  defendant  by  the  proper 
middle  initial  letter  or  not;  that  the  jury  is  to 
determine  whether  the  person  tried  committed 
the  offense  charged,  and.  If  found  guilty,  to  con- 
vict him,  without  reference  to  any  variation  in  the 
name,  but  that,  if  there  is  a  reasonable  doubt  as  to 
the  person,  to  acquit,— is  proper. — State  r.  Bow- 
man, (Iowa,)  43     W.  803. 

•riue. 

a.  Code  Grim.  Proc.  Dak.  S  214,  snbd.  1,  pro- 
vides that  "the  indictment  must  contain  the  title 
of  the  action,  specifying  the  name  of  the  court"  to 
which  it  was  presented;  and  section  2S3,  snbd.  1, 
provides  that "  the  ludiobnent  is  snfflolent  if  it  can 


be  understood  therefrom  that  It  Is  entitled  In  a  coort 
having  authority  to  receive  it,  though  the  name  of 
the  court  be  not  stated. "  Held,  that  an  indict- 
ment whose  title  correctly  stated  the  territory, 
county,  and  Judicial  district  was  snffldenL— Terri- 
tory V.  Pratt,  (Dak.)  4S  N.  W.  TIL 

Daplioity. 

8.  An  indictment  for  briben'  containing  two 
oonnts,— one  charging  that  defendant  received 
money  from  C.  for  releasing  liquor  held  by  htm  as 
an  omcer  ■  the  other  charging  the  same  thing,  and 
aUeging  that  the  orlme  was  committed  by  means  of 
a  convpiraoy  between  defendant  and  one  H-  and 
one  W., — and  further  stating  that  the  two  counts 
describe  but  one  transaction,  and  charge  but  one 
offense,  Is  not  bad  for  duplicity,  as  Code  Iowa.  { 
4300,  allows  the  same  offense  to  be  ohai^^ed  In  di£ 
ferent  forms  to  meet  the  testimony.  Btata  % 
Pottv.  (Iowa,)  48  N.  W.  684. 

Aider  after  Yerdiot 

^  Code  Crim.  Proa  Dak.  f  US8,  dedarea  tnst 

an  Indlotment  must  be  set  aside  on  motion  when 
not  found.  Indorsed,  or  presented  as  required,  orfor 
anv  reason  that  would  be  a  ground  for  ohsillengs 
eitoer  to  the  panel  or  to  any  individual  juror.  Beo- 
tion  267  declares  the  defect  waived  unless  takes 
by  motion.  Held,  that  an  objection  Uiat  an  indict- 
ment does  not  show  that  the  jurors  by  whom  it 
was  found  were  impaneled,  chai^ged,  or  sworn,  or 
that  It  was  found  or  presented  at  a  term  of  court, 
general  or  special,  cannot  be  raised  for  the  first 
time  after  conviction.— Territory  t.  Fiatk  (Dak.) 
4BN.W.71i. 

Indorsement* 

See  NegoUabU  Inttrumente. 

INFANCY. 

Actions,  oonaent  deoree,        OuordCm  and 

Ward,  9. 

AotionB. 

1.  Where  infants  ar«  sued,  tbey  are  to  be  de- 
fended hy  guardian  ad  Utem,  and  not  by  senenl 
guardian.— Searinger  t.  F«ttoii,  ^Uidi.)  48  N.  W. 

104S. 

Defiralt  jiui^ment. 

8.  A  Judgment  rendered  upon  default  against 
an  Infant  over  14  years  of  age,  after  service  of 
summons  upon  him,  but  without  the  appointment 
of  a  guardian  ad  litem,  la  erroneous  and  voidablik 
but  not  void.— Biaenmenger  r.  Hniphy,  (Hlnn.)  41 
N.W.784. 

8.  Anunexouseddelayof  morethanayearafter 
an  Infant  attidns  hts  majority  to  take  steps  to 
avoid  a  default  Judgment  is  fatal  to  an  uplieatloa 
for  relief.— glaenmenger  t.  Xnrpliy,  (Hinn.)  48  S. 
W.  7M. 

INJUNCTION. 

Restraining  nae  oC  Corporate  name,  aee  Oorpam- 

ttone,  1. 

To  remove  obstructions,  see  Hlghwaya,  lO-tL 
restrain  collection  of  tax,  see  MunUHpal  Cor- 

poratione,  24. 
—  sale  of  chnroh  i^t^erty,  aee  BeUffloiw  So- 

detAes. 

When  lies,  see  TOmhone  Oompanlm. 

Wrongs  preveateo,  aee  IFotflra  and  Water- 

Courtest  8, 8. 

When  granted. 

1.  In  an  action  by  a  telephone  oompany  to  rft- 
strain  an  electric  light  company  from  erecting  its 
poles  and  wires  on  the  same  street  oocapled  by  the 
telephone  wires,  where  it  appears  that  defendant 
&nt  occupied  the  street  ta  pursuance  of  prior  au- 
thority, butitisstaownthattheeraoticm  of  tile  tel- 
ephone wires  near  the  electric  Uriit  wirea  iriU  not 
in  j  ure  the  usefulness  of  the  eleoulo  Ilg^t  wires,  and 
no  afflrmaUva  reliet  la  deman  ded  by  uie  answer  or 
sought  at  the  Urial,  a  decree  restraining  the  tele- 
phone company  from  placing  its  line  of  wires  near 
the  wires  of  the  electric  light  companr  will  be  re- 
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nnea.— Nebnuka  Tel.  Oo.  t.  Tork  Ou  *  Blaetrie 
Ught  Co.,  (Neb.)  48  N.  W.  126. 

PLeadmg. 

2.  Wbere  one  has  contracted  to  fnrnlab  logs  to 
be  cut  into  shlnglw,  payment  to  be  made  in  notes 
oXthe  purchaser,  but  the  title  to  remain  in  tbe  seU- 
•r  untu  tbe  notes  are  paid,  and  the  shingles  have 
been  sold  by  tbe  pnrobaser  to  otbers,  who  threaUn 
to  Tomore  tbcnn  from  the  JurlsdioUoa  of  the  court, 
ft  bill  by  the  aeller  to  enjotn  their  removal,  for  a 
receiver,  and  to  foreclose  complainanVsUen,  whlob 
to  allege  that  the  defendants,  who  threaten  to 
remove  the  property,  are  pecuniarily  irresponsible, 
does  not  show  a  right  to  eouitalde  relief.— Brown 
T.Biaii.  (Mloh.) ttlT.  W. 770. 

INSANIT7. 
AadefenM,Me  SomMde,  IS-U. 
Brldenoe.  ,  , 

Where  mental  weakness  has  been  gredoal 
lod  oontinuoQs,  and  Is  the  direct  result  of  old  ajje, 
proof  of  that  fact  i»  admtaaible  in  a  sultto  set  aside 
Seeds  made  by  on«  who  has  been  adjvdged  laettr 
UUy  unsound,  though  the  deeds  wore  exeouwd 
prior  to  the  filing  of  the  petition  for  InMnlt^  In- 
quest; and  tho  records  of  the  Inquert  and  atoudi- 
ration  of  insanity  are  also  •dmitsiblo  M  Jbobwla 
of  inouiry  Into  »to  prior  mental  oondlMwi  — uUl 
T.  Hodge,  CW^ia.)  48  H.  W.  188. 

ZNSOIiVEKOY. 
Dieclha^  of  poor  debtor,  we  Poor  DtMan. 
Situs  of  debts. 

In  proceedmgs  in  Insolvency,  debts  due  an 
insolvent  who  has  his  domicile  In  Minnesota  wUl 
be  deemed  to  have  a  ittue  ther^n.^^  re  Da^ey, 
{KiniLjttN.  W.S6i. 

INSTTRANOB. 

Aotion  on  policy,  see  Jetton,  1. 
Beformatlon  of  poUoy,  see  Equity,  8,  & 

The  oontraot. 

1.  Defendant,  throngb  its  agent,  onl^  agreed 
tolDsureoertainpropertyof pluntllf.  Afteraloss 
of  such  property,  the  agent  denied  ttiai  it  was  In- 
sured with  defendant,  but  subsequently  handed  to 

Jilalntiff  a  polloy  purporting  to  bo  executed  by  de- 
endant,  dated  to  expire  before  the  loss  ooenrred- 
&iiA  written  policy  was  efterwards  gtven  to  the 
secretary  of  defendant,  who  leUtined  It.  field, 
that  the  parol  oontraot  was  not  merged  In  the  writ- 
ten poliuy.  —  Nebraska  A  L  Ins.  Co.  T.  Belvar*, 
(Neb.)43N.W  851. 

%  Tindlnga  of  tbe  ooorfc  that  one  In  wlwee 
favor  policies  of  lasnranoe  bad  been  made  oat,  and 
to  whom  thev  bad  been  sent,  received  tbe  same, 
and  reUiued  them  without  objection  during  the 
period  of  insurance  named  In  them,  will  be  oon- 
Btroed  as  a  finding  that  the  polioles  ware  acoepted 
ky  biffl.-nAdams  v.Xldam,  (Hina.)  48  N.  W.  600k. 

Scope  of  risk. 

8.  &  oeruin  grain  elevator  was  constructed  In 
•everal  iMrts,  but  so  ocmnected  as  to  be  opented 
as  one  structure,  and  designated  by  one  common 
name.  To  distinguish  the  mala  or  principal  build- 
ing from  the  addition,  which  was  connected  with 
it  Dv  covered  passage-ways,  through  which  the 
macninory  was  operated,  it  was  called  the  "Main 
Elevator  Building. "  and  the  addiUon  was  known 
as  "Annex  A."  Held,  that  grain  In  "Annex  A" 
was  covered  by  a  policy  of  Insurance  which,  in 
describing  the  location  of  the  grain,  used  the 
name  applied  to  the  entire  structure,  and  described 
the  elevator  In  temu  m>nllcabte  to  the  entire 
structure.— PetUt  v.  State  loi.  Go.,  (Minn.)  48  N. 
W.  3T8. 

—  Liability  for  premiam. 

4.  Civil  Code  Dak.  i  IMS,  provide*  for  a  retorn 
of  tbe  premiam  when  the  contract  la  voldabia, 


or  when  t^e  Inanrer  never  Incurred  any  IlabliltT 
by  default  of  the  insured  other  than  actual  fraud. 
A  policy  provided  that  it  should  be  void  If  the  as- 
sured made  any  false  representations  or  con- 
cealment material  to  the  risk.  jEfcId,  that  it  waa 
no  defense.  In  a  suit  on  a  premium  note,  that  the 
maker  had  misrepresented  the  condition  of  his 
title  to  the  property  Insured,  and  that  the  policy 
was  therefore  void,  and  the  note  without  oonslder- 
ation.— St.  Paul  F.  &  H.  Ins.  Co.  t.  Neideokeo, 
(Dak.)  48  N.  W.  606. 

6.  The  policy  having  provided  forlts  oancena- 
tlon  by  either  party,  and  a  return  of  the  unearned 

firemlum  to  tbe  assured,  the  defendant  never  hav- 
Dg  offered  to  return  the  polloy,  or  demanded  a 
return  of  tbe  premium,  cannot  avoid  the  payment 
of  the  premium  notes  by  a  plea  that  the  policy  waa 
void.~fit.  Paul  F.  &  M.  Ina.  Co.  t.  Neidecken, 
(Dak.  148  N.W.  606. 

6.  An  Installment  note,  given  for  an  Insurence 
premium,  provided  for  four  annual  payments,  and 
wat  on  default  In  payment  of  any  Installment  tbe 
unpaid  amount  shomd  Imme^tely  become  due. 
The  applioation  waa  for  Inmranoe  for  five  yeara, 
and  ooatatned  tbe  agreement  that  In  defiiult  of  any 
payment  on  the  note  the  policy  should  be  void  un- 
til the  same  waa  made,  when  it  should  attach 
again.  The  policy  also  provided  that  the  company 
^ould  not  be  liable  during  such  default,  and  for 
ita  oaooellatlon  on  payment  of  short  rates.  Hetd, 
that  though  the  oontract  provided  that,  while  tbe 
insurer  should  be  relieved  from  liability  on  do- 
fault,  the  assured  should  remain  liable  on  the  note, 
it  was  not  unreaaonable,  nor  against  publlo  poUqy, 
nor  prohibited  by  statute.— SL  Fanl  F.  *  M.  Ina. 
Co.  V.  Coleman,  (Dak.)  48  N.  W.  608. 

T.  The  assured  Is  not  entitled  to  a  retam  of 
any  portion  of  tbe  premium,  under  CtvU  Code  Dttk. 
%  15U,  providing  tbat  if  a  peril  has  existed,  and 
the  Insurer  has  oeen  liable  for  any  period,  the  In- 
sured is  not  entitled  to  a  return,  so  far  as  that  par- 
ticular risk  Is  ooncerned ;  tbe  policy  bein  g  for  five 
vears,  and  the  risk  having  exUted  during  the  flrat 
year.-BL  Paul  F.  ft  tf.  laa.  Co.  T.  Odeman,  (Dak.) 

48  N.  w.ees. 
Insorsble  interest. 

8.  The  grentee  In  a  warranty  deed  oontracted 
to  pay  to  tlM  grantor  whataver  ne  should  realize 
on  a  sale  of  the  ptopnty  over  and  above  a  certain 
amount,  bi  a  sidt^  the  grantor  to  have  the  deed 
declared  a  mortgage,  a  decree  waa  entered  dia- 
missing  the  bill  absolutely:  which  decree  waa 
never  appealed  from.  Held,  that  the  grantor, 
aftar  tbe  execution  of  the  deed,  had  no  Insurable 
Interest  In  the  property.— Balow  v.  Teutonia  Farm- 
ers' Mat.  Fire  Ina.  Co..  (Mich.)  4S  N.  W.  OSi. 

Osnoellfttlon  and  rescission. 

9.  An  insurence  policy  issued  to  a  firm  oon- 
talned  a  condition  that  It  "may  aiso  be  at  anytime 
oaoMled  by  the  oomrany  on  refunding  or  tender- 
ing to  the  assured  •  *  •  a  ratable  proportion 
of  the  premium,  for  the  time  unexpired."  Held, 
that  a  return  of  the  policy  by  one  of  the  partnere 
for  oanoeUation,  witboat  exacting  payment  of  the 
return  premium,  and  his  agreemoDt  te  wait  for  the 
payment  thereof  until  some  future  time,  operated 
aa  a  oanoellatlon  of  the  policy.— Bingham  v.  Insur- 
ance Co.  of  North  America,  (Wlf<.)  43  N.  W.  404. 

10.  A  poliCT  provided  taat  It  might  be  termi- 
nated at  anjr  tUU  ea  notlea  to  assured,  and  ref  uq:^ 
ing  or  tendering  a  ratab't  proportion  of  the  pre- 
mnim  for  the  unexpired  term.  The  evidence  showed 
that  the  company's  local  uent,  acting  under  in- 
structions, notified  assured  that  the  policy  waa 
oanceled;  that  assured  carried  tbe  policy  to  their 
office  to  surrender  It,  but,  aa  defendant's  egenta 
did  not  call  for  it,  it  vras  not  delivered,  andT  that 
assured  began  negotlatloaa  fbr  other  Ininranoe. 
Held  sufficient  to  justify  a  flndlns  ttiat  tbe  pollor 
had  been  canceled.— HapUne  T.  Rwetiix  Isa.  Co., 
(Iowa,)  43  N.  W.  107. 

11.  When  one  Insnred  nnder  a  policy  providing 
that  It  mwr  be  terminated  at  any  time,  oo  refund- 
big  or  tendering  a  ratable  proportion  of  the  premi- 
um for  tbe  unexpired  term,  has  acquiesced  in  a 
oanoeUation  of  the  polii?,  be  Is  estopped  from  set- 
ttog  up  tbe  faot  that  there  baa  been  no  rapayment 
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«r  tender  of  pfemitun.— -Hopklu  T.  PboBotz  lav. 
Go..  (Iowa,)  48  N.  W.  197. 

Application. 

13.  An  application  for  fire  Ituartooe,  In  answer 
to  a  Question  as  to  whether  the  atove-ptpes  in  the 
house  all  passed  into  good  brick  chimn^a,  stated 
that  they  did  nofc,  bat  that  the  applicant  would 
*bnlld  chimney  in  spring."  He  covenantod  that 
all  the  statements  made  In  the  application  were 
true  and  fuU,  so  far  as  "known  to  toe  applicant  or 
material  to  the  risk. "  The  poUoy  sUpulated  that 
tiie  application  should  be  treated  as  part  of  the 
polltn-,  and  as  a  warranty  by  the  assured,  and  that 
any  false  representations  or  omissions  of  material 
iFacts  should  render  the  policy  void.  Held^  that 
while  statements  in  the  application  aa  to  tito  con- 
dition of  the  house  constituted  a  warranty,  and  not 
merely  a  representation,  of  their  trathfulness,  kuA 
being  expnesly  jnorlaed  by  the  p<dlcrri  tiia  war- 
rantT  was  not  abeohite,  but  was  qualified  by  the 
words  of  the  application,  "material  to  the  nak;" 
and  that,  unless  the  promise  to  build  a  chimney 
was  material,  a  breach  oi  It  would  not  avoid  the 
poliQT.— Waterbury  t.  Dalrota  Vim  ft  Marine  Ijie. 
Co.,  48  N.  W.  097. 

18.  While  the  natural  effect  of  the  promise  to 
build  the  chimney  would  be  to  induce  the  iusur- 
ance  company  to  regard  the  hazard  as  less,  and  to 
write  the  polioy  at  a  lower  premium  than  it  would 
otherwise  have  done,  if  It  appears  from  the  appli- 
oatioc  itself  that  the  agent  personally  examined 
the  property,  and  the  pipes  and  chimneys,  and  pro- 
nounced them  safe,  and  recommended  the  risk,  It 
will  not  be  presumed  that  the  assared's  promise 

Srocured  insurance  at  a  lower  rate  than  he  must 
ave  otherwise  paid.— Waterbuir  v.  Dakota  Fire 
A  Marine  Ins.  Co.,  (Dak.)  43  IT.  W.  607. 

14.  If  sneh  apromlsewere  material,  the  Inspec- 
tion of  the  risk  by  the  agent,  and  hisreoommetida- 
tionotit,  would  estop  the  company  from  asserting 
the  materiality  oS  the  promise.— waterbury  v.  Da- 
kotA  Fire  &  Marine  Ins.  Ca,  (Dak.)  48  N.  W.  607. 

18.  Deceased,  In  bis  application  for  Insurance, 
which  was  expressly  made  a  part  of  the  contract, 
represented  that  he  had  never  been  afflicted  with 
asthma  or  blood-bitting,  and  that  be  bad  never 
been  rejected  b7  the  medloal  examiner  of  any 
lodge  or  society.  There  was  evIdenoQ  that  both  of 
these  stetements  were  untrue.  The  company's  ex- 
amining physician  testified  that  he  was  for  a  long 
while  before  the  application  deceased's  physician, 
and  that  he  wrote  the  answers  to  many  of  the 
aueetions  la  deceased's  application  from  nis  own 
knowledge;  that  deceased  stated  to  him  that  he 
had  been  rejected  by  the  examining  physician  of 
one  company  on  aooonnt  of  asthma;  that  witness 
steted  that  deceased  had  not  had  asthma  and  there 
most  be  something  wrong,  and  he  should  answer 
the  question  as  to  former  zejeotion  in  the  nega- 
tive; that  he  had  treated  pluntifl  11  years  befora 
for  spitting  blood,  but  that  he  did  not  have  asthma. 
Thero  was  evidence  that  a  written  rejection  to  his 
former  application  was  sent  to  deoeased,  but 
it  was  contended  that  there  was  no  evideooe  that 
he  received  it.  There  was  no  evidence  that  de- 
ceased had  had  any  sickness  for  II  years  before  his 
appllcaUon.  Held,  that  If  the  examining  physician 
assumed  to  answer  the  questions,  defendant  oould 
not  dispute  them,  and  the  case  should  go  to  the 
jury. — Pudrltzky  v.  Supreme  Lodge  Knights  of 
Honor,  (Mich.)  48  S.  W.  878.* 

10.  Where  the  question  in  an  implication  for  In- 
surance, "What  tlUe  has  the  applicant  to  these 
premlsesl"  is  answered,  "Homestead,  "tt  Is  not  a 
repreeentetion  that  the  applicant  has  an  absolute 
title  in  fee,  and  is  not  such  a  miarepEesentatlon  aa 
would  avoid  the  policy,  though  the  title  is  still  In 
the  (.Totted  States,  as  the  insurer  knows.— St.  Paul 
F.  A;  M.  Ins.  Co.  T.  Neldecken,  (Dak.)  48  N.  W.  890. 

CondltlonB  of  policy. 

17  When  the  polioy  Is  delivered  to  the  agent 
of  the  applicant,  he  is  presumed  to  know  Ite  con- 
tents, ana  cannot  evade  a  forfeiture  for  violation 
of  a  condition  on  the  ground  that  he  never  read  tL 
—Smith  T.  ContinenteL  Ins.  Co.,  (Dsk.)  48  V.  W. 
810. 


18.  Under  a  tsondltton  avoiding  the  policy  on  a 
building  in  case  the  insured  is  not  the  sole  and 
unoondTtional  owner  in  fee-simple  of  the  land  on 
which  the  building  stands,  the  policy  is  valid, 
though  the  insured  nas  but  an  equitable  Interest, 
being  In  possession  under  a  contract  of  purchase 
from  the  owner  In  fee,  and  hayingpaid  part  of  the 
purchase  money.— Duprean  v.  Ifibemis  Ins.  Co., 
(Mich.)  48  N.  W.  685. 

19.  The  proof  of  a  loss  of  a  stock  of  merchandise 
Insured  with  defendant  company  tended  to  show 
that  the  amount  of  goods  destr^ed  exceeded  the 
amonnt  of  insuranoe,  and  that  there  was  no  frand 
by  the  insured  in  any  matter  affecting  the  risk 

grior  to  the  loss.  In  making  his  proof  of  loss, 
owever,  tiie  lasared  Increased  the  amonnt  of  his 
claim  about  $1,700  in  excess  of  the  actual  loes,  and 
changed  the  bills  td  purchase  made  for  sonw  time 
before  the  loss  to  conform  to  the  proof  thereof. 
Held  that,  as  the  rtghte  of  the  parties  were  fixed 
by  the  contract  of  insurance  and  loss,  a  provis- 
ion in  the  policy  that  "all  fraud,  or  attempte  at 
fraud,  by  false  swearing  or  otherwise,  shall  forfeit 
1^1  claim  on  this  company,  and  shall  be  a  complete 
bar  to  any  reoovery  for  loss  under  this  policy,  "was 
not  cause  for  dedaring  the  policy  void.— Spring- 
field Fire  ft  Marine  Ins.  Go.  v.  Whm,  (Neb.)  48  H. 
W.401. 

90.  Undar  a  flie  Insuranoe  wAlof  stipulating 
that  the  company  should  not  be  liable  for  loss  oo- 
cnrrlng  while  anr  note  for  the  premium  remained 
past  due,  insured  cannot  recover  where  such  nn- 
paid  note  existed  at  the  time  of  loss,  and  be  im- 
mediately afterwards  paid  It,  and  the  money  was 
returned  to  him ;  and  the  facte  that  an  agent  of  the 
company  told  insured  that  he  would  be  notified 
when  to  pay  the  note,  and  that  it  was  defendant's 
custom  to  notify  its  patrons  when  and  where  to 
p^  their  notes,  do  not  render  the  company  liable. 
—Robinson  v.  Continental  Ins,  Co.,  (Mich.)  4S 
W.647. 

SI.  Under  a  provision  In  a  policy  that  either 
party  may  require  an  arbitratun  "touching  any 
loss  or  damage,"  and  that  the  award  "shall  be 
binding  as  to  the  amount  of  such  losa  or  damage, 
but  shall  not  decide  the  liability  of  the  company 
under  this  poU<7,"  an  arbitration  and  award, 
menAy  as  to  the  amount  of  the  loes,  at  the  Instance 
of  the  Insurer,  does  not  forbid  the  subsequent  de- 
nial of  legal  liability  upon  the  ground  that  the 
polioy  was  void  for  reasons  known  to  the  assnred 
when  the  arbitration  was  Instituted. — Johnson  v. 
American  Fire  Ins.  Co.  (Minn.)  48  N.  W.  69. 

23.  A  policy  of  fire  Insurance  provided  that  "if 
the  interest  of  the  Insured  In  said  property  now  is 
or  shall  become  any  other  or  less  than  a  perfect 
legal  and  equitable  title,  •  •  •  then  this  policy 
shall  be  void. "  It  appMred  that  the  deed  convey- 
ing the  property  to  pwntJA  incorrectly  described 
It.  The  mistake  was  not  discovered  until  after 
the  loss  fire,  when  plaintiff's  grantor  at  once 
made  a  quitelalm  dead  to  plaintiff,  containing  the 
correct  description.  Held,  that  the  pcdioy  wss 
not  forfeited.— Dlehlman  v.  DweUtauulDnae  Ins, 
Co.,  (Mich.)  48  K.  W.  lOtf. 

 Breaobu 

98.  The  use  by  the  tenanta  of  the  second  story 

of  "a  dwelling-house,  to  be  occupied  by  tenants  for 
three  years, "  in  shaving  hoops  is  not  a  substantial 
breach  of  a  condition  of  a  fire  insurance  policy, 
that  the  i>olloy  should  be  wholly  void  if  the  prem- 
ises should  at  any  time  be  occupied  or  used.  In 
whole  or  In  part,  for  any  purpose  different  from 
ibst  set  forth  in  the  application  or  policy,  or  If  the 
risk  should  be  Increased  by  means  within  the  con- 
trol of  the  assured,  where  it  appears  that  the  build- 
tog  was  at  the  time  occupied  by  the  tenante  as  a 
dwelling,  and  that  the  use  of  the  second  story  for 
shaving  hoops  ceased  three  days  before  a  loss,  and 
the  jury  find  that  such  use  did  not  materially  in- 
crease the  risk.- Kirchor  v.  Milwaukee  Mechanics* 
Mut.  Ins.  Co.,  (Wis.)  48  N.  W.  487. 

SC  A  polic7  provided  that  it  should  be  TOld  Im 
esse  of  other  fnsursnce  "without  nottoe  and  con- 
sent of  this  company.  •  »  »•  It  also  authorised 
the  company  to  terminato  tiie  contract  at  anytime, 
at  ite  option,  by  giving  notice  and  refunding  a  rat- 
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•bl«  proportion  ol  the  premltim.  Held,  tlut  addi- 
tional Insurance,  nnleM  consented  to,  or  nnless  n 
walTor  was  shown,  Ipao  faoto  avoided  tbe  ooq- 
traot,  and  Um  fact  that  the  company  had  not,  after 
KoUoe  of  snoh  insurance,  oanoeled  the  poUor,  did 
not  Justify  tbe  legal  conoiaslon  that  It  had  elected 
to  allow  it  to  oonturae  in  force.— Johnson  t.  Ameii- 
«■&  Sire  Ina.  Go.,  (Minn.)  48  N.  W.  SO. 

86b  Where  an  inaamnoo  ptdley  oorer*  both  real- 

and  Tarioos  otaasea  of  personalty,  describing 
them  eeparateW,  the  exeootum  of  a  mortgage  npon 
the  realtor,  la  violation  of  a  oonditimi  against  anb- 
•equent  uummbrances  on  any  of  the  property  in- 
sured, will  not  preclude  a  reooveiy  for  the  destruo- 
tion  of  the  perBonalt?.— State  Ins.  Co.  t.  Bcbreck, 
(Nab.)  4S  N.  W.  m 

9A.  The  Tlolatlon  of  a  eonditlon  against  ineam- 
branoes  in  an  insnranoe  polloy  taken  oat  on  differ- 
«Bt  kinds  of  personal  property,  by  the  execution 
of  ohaltel  mortga^  thereon,  will  not  preolnde  a 
recovery  npon  the  policy,  where  no  speelflo  per- 
soobI  prop^^  is  named  In  it.  and  the  mortgages 
•n  paid  and  canceled  prior  to  a  loB8.-4tata  ua. 
Oo.  T.  Schreck,  (Neb.)  A  N.  W.  84a 
 Waiver. 

&7.  Where  the  polloy  provides  that  the  oom- 
pany  will  not  be  Uaole  f^r  any  agreement  made  bv 
Itm  agenta,  exoept  such  as  shau  be  indorsed,  slgneo, 
and  dated  In  writing  on  the  policy,  a  verbal  waiver 
«f  a  condition  In  tiie  polloy  a  looal  agent  it  void. 
— Enndson  T.  HeUa  nttt  Ids.  C!&,  (Wis.)  4S  N.  W. 

88.  Notioe  of  ad^Uonal  Insnranoe  plaoed  on  tbe 
^loperty.  i^ven  at  the  time  thereof  by  the  insured 
to  me  woe  has  been  a  special  agent  of  the  oom- 
pany,  tbongh  the  insnred  addresses  him  as  "gener- 
al agent;  "whose  relations  with  the  oompany  oeased 
two  days  prior  to  such  notloe ;  and  who  Is  not  shown 
to  have  pven  Insund  even  oral  permission  to  pro- 
«are  other  insoraiioau  or  to  have  anthority  from 
the  oMnpuy  to  nani  maeb  permission,-^  not  a 
waiver  of  a  pnmston  in  the  pidlt^  rendering  it 
void  if  addiUonal  Insurance  Is  obtelned  on  the 
property  without  written  permission  of  the  oom- 

rany  indorsed  on  the  policy.— Smith  v.  Continent^ 
Bs.  Co..  (Dak.)  48  N.  W.  810. 

99.  Aereptanm  by  the  oompany  after  action 
brought  on  the  policy,  and  with  knowledge  of  all 
the  facta  oonstitutlng  a  forfeiture,  of  Intereat  past 
duo  on  a  premium  note,  is  not  evideuoe  of  a  waiver 
of  a  forfeiture,  where  tbe  principal  of  the  note 
had  been  paid  at  maturity  before  the  loss,  and  be- 
fore the  acta  constitoting  a  forfeiture  occurred, 
at »  time  when,  by  thefeenne  of  the  note^  tbe  whole 
^!«mtam  had  been  earned,  thongdi  the  term  of  the 
boUct  bad  not  yet  expired.— Smith  v.  Oontiikental 
Ina.  Co.,  (Dak.)  48  N.  W  8ia 

80.  The  action  of  the  agent  of  an  insurance  com- 
pany in  making  an  indorsement  npon  a  policy  In 
resrard  to  the  sale  of  tbe  property  insured  therein, 
and  tiie  Intereste  which  tbe  seller  and  purchaser 
were  to  take  in  the  Insurance  in  case  of  loss  by 
flr^  is  a  waiver  of  the  forfeiture  declared  tn  sucul 
poucry  In  case  the  assured  should  sell  the  proper- 
tv  withont  toe  consent  of  theoompany  indorsed  on 
the  poUor.— Bonenfant  v.  American  Sire  Ins.  Co., 
(MlchO  4-1 W.  tiha. 

SL  Wberenflre  Insnnnoe  poll<7 baa  a foriMt- 
ar«  clause  for  Incumbrance  on  the  proper^,  but 
the  agent  of  the  insurance  oompany,  who  has 
power  to  make  and  deliver  policies,  has  notice  of 
an  existing  incumbrance,  and  intent  to  furUier  in- 
onmber,  and  agreea  to  noto  theee  facte  on  the  appli- 
oation,  and  the  assured  rests  nnder  the  belief  that 
it  is  so  noted,  the  oompany  Is  estopped  from  set- 
ting up  the  taot  to  defeat  a  recovery  npon  the  pol- 
icy, though  it  la  not  aotoally  Indoraed  thereon.— 
Copeland  v.  DwaUing-Honae  Ins.  Oa.,  (Uiob.)  48 

 Bights  of  mortgageok 

8S.  When  a  niortgwee,  whosa  farterest  has  been 
fosnred,  forecloses  wid  aoqniraa  con^leto  title  to 
the  property,  his  interest  has  not  diminished,  and 
the  policy  Is  not  avoided  by  a  provision  that  when 
all  interest  on  the  part  of  the  assured  haa  ceased 
the  policy  shaU  terminate.— Esoh  v.  Home  Ins.  OOb, 
(Iowa,)48N.W.m 


OondltdoDB  of  polloy — Leaving  premiSM 

vacant. 

S3.  Id  an  action  on  a  p<dlcy  of  Insurance  issued 
to  a  landlord,  it  is  error  to  charge  the  Jorr  that.  If 
tbe  cenant  t(X>k  his  furniture  away,  and  left  the 
house  without  oocupaots,  or  any  one  to  look  after 
it,  then  the  policy  would  be  void,  as  the  mere  fact 
that  some  one  was  left  to  look  after  the  bouse 
would  not  save  a  forfeitore;  the  occupancy  re- 
quired by  the  terms  of  the  policy  including  the 
care  and  supervision  InvoWed  In  the  use  of  the 
house  as  a  dwelling.— Bonenfant  v.  Amarloan  Fire 
Ins.  Ck>.,  (Uich.)  43  N.  W.  68S. 

Proof  of  loss — Waiver. 

84.  Waiver  of  the  proof  Of  loes  oannot  be  predl* 
oated  of  an  offer  by  the  general  amnt  and  adjnater 
to  advise  the  payment  of  a  oertwn  sum,  if  the  as- 
sured will  settle  for  that  amonnt,  where  the  offer 
is  rejected  by  the  assured,  who  is  then  told  that  he 
must  look  to  his  policy  for  his  rmneibr.— Enndaoa 
V.  Hekla  Fire  Ins.  Co.,  (Wia.)  48  nTw.  9B4, 

86.  Where  a  polk?  provides  that  no  aoUon  taken 
preliminary  to  an  adjuatment  of  a  claim,  to  asoer- 
tein  the  amount  and  validity  thereof,  shall  be  oon- 
sidered  aa  a  waiver  of  any  of  the  company's  rights, 
the  making  of  a  stetement  of  the  property  lost  and 
Ite  value  to  the  ndjuster,  at  his  request,  will  not 
dlspoisa  with  the  requirement  to  render  sworn 
proofs  at  loss  to  the  oompao;.— Knudson  v.  Bskla 
nn  Xna.  (3o.,  (Wis.)  48  N.  W.  8M. 

Notloe  Of  lOM. 

86.  A  policy  of  Insurance  required  notloe  of 
loss  to  be  given  to  the  insurer  within  30  days  after 
such  loss.  The  notice  was  not  required  to  be  given 
to  any  particular  person,  nor  to  be  In  writing.  In 
an  action  on  the  policy,  plainUfl  testified  that  two 
of  the  agento  of  defendant  were  at  the  flre  by 
which  the  insured  property  waa  destroved,  and 
that  they  had  notice  of  toe  fact,  and  agreed  to  give 
notlcetoplj^ntlffio  error;  and  that  soon  thereafter 
the  adjuster  for  defendant  appeared  and  adjusted 
the  loss.  Held  sufHcIent  proof  of  notice,  and  of 
tbe  agency  of  the  parties  named  as  agente  and 
adjuster.— Stote  Ins.  Co.  v.  Schreck,  (Neb.)  48  N. 
W.  S40 

Agents. 

87.  A  local  agent  of  a  flre  Insurance  oompany 
has  no  power,  after  Issuing  a  policy,  to  waive  a 
condition  thenin  which  requires  the  assured,  in 
case  of  loss,  to  reader  swon  proo&  thereof. — 
Knudsoa  V.  HeUa  Fir*  Ina.  Oo.,  (Wis.)  48  N.  W. 

88.  A  atotement  by  an  Insurance  agent,  who  baa 
authority  simply  to  solicit  applications,  and  not  to 
Issae  policies,  that  mortgagee  on  the  insured  prop- 
erty would  not  invalidate  the  policy,  made  to  the 
applicant  at  the  time  of  the  application,  does  not 
estop  the  oompany  to  claim  a  forfeiture  for  a  viola- 
tion of  a  provision  of  the  policy  that  if  the  prop> 
erty  Is  mortgaged,  without  written  oonsent  In- 
dorsed on  the  policy  by  tbe  company's  snperinteud- 
eut,  thepolicyshaU  be  void.— Smith  v.Continental 
Ins.  Co.,  (Dak.)  48  N.  W.  810. 

89.  An  Insurance  company  cannot  say  that  Ito 
rulea  forbid  toe  Issuing  of  polices  to  mortgagees, 
when  the  agent  who  Issued  a  policy  to  a  mort- 
gagee had  general  power  to  Insure,  and  received 
and  paid  over  to  the  oonpany  the  premium,  which 
It  stLU  retaina.-^a6h  v.  Home  Ina.  Co.,  (Icnra,)  4S 
K.  W.  229.  »  *  -/ 

Aotlons  on  poUoies. 

40.  Where  the  polloy  requires  proo&  to  be  filed 
witola  tt>  days,  and  tbe  action  to  be  commenoed 
within  ft  months,  after  toe  death  of  assured,  pay- 
ment to  be  made  by  the  association  within  46  aaya 
after  the  flUug  of  snch  proofs,  defendante'  denial 
of  Ibblli^  immediately  after  the  death,  even  if  It 
la  a  waiver  of  such  proofs,  does  not  give  a  right  of 
action  before  the  expiration  of  4.t  days  after  death ; 
and  an  action  brought  witUn  8  months  from  that 
time  la  not  barred.— HcConneUv.Xova  Mutual  Aid 
Ass'n,  aowa,)  48  N.  W.  188. 

4L  A  ptaiotiff  who  declares  as  owner  of  the 
property  fnsured,  and  holder  of  the  policy,  as  such, 
cannot  recover  where  it  appeara  that  he  astigned 
the  policy  to  an  Intending  purchaser  of  Iba  proper^ 
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ihd: 


tj,  reMnrinff  the  right  to  tbe  iDsamnoe  to  the  ex- 
tent of  his  interest  in  the  property,  though  the 
purchaser  transferred  all  his  interest  in  the  prop- 
erty and  the  policy  to  the  plaintiff  before  he 
brougbt  the  action.— Bonenfant  t.  American  Fire 
laa.  Ca,  (Mich.)  48  N.  W.  6)0. 

43.  A  policy  deacribed  the  real  estate  tipoa 
which  the  insured  oroDerty  was  situated  as  the 
north-east  quarter  of  a  certain  section,  while  the 
proof  showed  that  the  property  was  on  the  north- 
west quarter  of  such  section.  Held,  that  the  va- 
riance was  not  material,  and  that  it  was  not  nec- 
essary that  the  poiicy  be  reformed  before  an  action 
upon  it.— Bute  Ins.  Co^  T.  Siduradk^  (Nelk)  48  N. 
W.  340. 

49.  Actal8thO«ii.A8BOm.Iowa,a811, IS, which 

EroT  ides  that  an  omission  to  attach  to  in  surance  pol- 
des  the  appUcationa  and  representations  apon 
which  they  are  ismied,  ifaaU  not  Invalidate  the  pol- 
icies, but  merely  preclude  the  company  from  plead- 
ing or  provlnR  the  falai^  of  snch  repreaentations, 
does  not  confiict  with,  uid  is  not  superseded  by. 
Acts  21st  Geo.  Assem.  c.  65,  regulating  mutual 
benefit  associations,  although  the  latter  contains 
neither  the  same,  nor  any  similar,  provision.— Ho- 
Connellv.  Iowa  Mutual  Aid  Asa'n,  (Iowa,)  43  N. 
W.  188. 

Actions  cm  polioiM — Pleading. 

44.  In  oMumpair  on  an  inanraooa  polkrf,  an 
amendment  to  toe  deolaratloa,  whtidi  allegee  an 
oral  uontraot  of  insurance,  and  an  agreement  for 
delivery  of  a  policy  in  accordance  therewith,  and 
that  defendant  did  not  deliver  the  policy  asagreed, 
but  through  mistake  or  fraud,  and  wiwout  plain- 
ti^s  oonseat,  delivered  a  different  polity,  states  a 
new  cause  of  aotloo.— ConnecUout  Fire  Ina.  Co.  v. 
Judge  of  Monroe  Clronifc  Ckrart,  (Mich.)  48  N.  W. 
8T1. 

45.  Nor  can  the  declaration  be  BO  amended  asto 
strike  out  a  clause  of  the  policy  claimed  by  plain- 
Ufl  to  have  been  inserted  torough  fraud  or  mistake, 
M  this  would  be  an  attempt  to  reform  the  contraoi 
sued  on,  which  could  only  be  done  In  equity.— Con- 
necticut Fire  Ins.  Co.  V.  Judge  of  Monroe  Circuit 
Court,  (Mich.)  48  N.  W.  SIL 

46.  In  an  action  against  an  Insurance  company 
for  the  breach  of  a  parol  contract  to  Isane  a  poUoy 
of  insurance,  it  Is  unneceuary  to  allege  or  to  prove 
the  service  upon  the  company  of  the  proof  of  a  loss 
within  the  time  usually  limited  for  that  purpose. — 
Nebraska  Jb  L  Ins.  Co.  v.  Beivers,  (Neb.)  48  N.  W. 
861. 

47.  Under  Acta  tSth  Gen.  Assem.  Iowa,  c  811,  IS, 
provt^ne  that  an  mniasion  to  attach  to  Insurance 
policies  VM  applloationa  and  representaUons  upon 
whloh  thoy  are  Issued  ihall  not  Invalidate  the  pol- 
icy, but  merely  preclude  the  company  from  plead- 
ing or  proving  the  falsity  of  such  representations, 
an  answer,  in  an  action  on  a  policy,  charging  that 
Msured,  In  his  application,  falaery  represented 
himself  as  In  good  uealth,  and  that  such  applica- 
tion or  representation  became  a  condition  of  the 
policy,  without  showing  that  it  was  indorsed  on  or 
attached  to  the  same.  Is  demurrable.— McConnell 
T.  Iowa  Mutual  Aid  Asa'n.  f  Iowa.)  48  N.  W.  188. 

 Evidence. 

48.  A  written  appUoatlon  for  Insnranoe,  with  a 
protended  Indorsement  of  rejection  by  the  med- 
ical examiner  of  the  insuraooe  company,  is  incom- 
petent evidence  to  prove  the  TQjeotion,  or  that  de- 
ceased had  a  certain  disease,  in  an  action  on  a  pol- 
icy written  by  another  oompany.— Pudritiky  t.  Su~ 
preme  Lodge  Knigbta  of  Uonw,  (MltdL)  48  K.  W. 
878. 

4S.  In  an  action  on  a  policy  Issued  to  a  Arm,  and 
which  had  been  returned  by  one  of  the  partners 
for  canoelUtloD  in  accordance  with  a  oondltion  of 
the  policy  that  it  might  bo  canceled  on  refunding 
a  rutable  proportion  of  the  premlumt  etc.,  defend- 
ant's agent  testified  that  one  of  the  partners,  on  re- 
turning the  policy  for  cancellation,  agreed  to  wait 
for  the  payment  of  the  return  premium ;  and  that  he 
inquired  tlie  amount,  and  made  a  memorandum 
thereof.  The  partner  admitted  that  the  t^nt  had 
spoken  to  bim,  after  the  return  of  the  policy,  about 
the  amountof  the  return  premium.  Held,  that  the 
jury's  negative  answer  to  the  question.  "Did  de- 
lenaanVs  agent  at  any  time  braore  tiw  fire,  and 


after  the  return  of  the  pOHoy.  Inform  mU  partner 
of  the  amount  of  nneamed  premtuml"  was  eon- 
trary  to  the  evidence.— Bingham  v.  Insnranoe  Co. 
of  North  America,  (Wis.)  48  N.  W.  4M. 

60.  It  Is  a  question  of  fact  for  the  Jnry  whether 
the  use  of  a  dwelling-honse.  Insured  with  defend' 
ant,  for  shaving  hoopa,  materially  Inoreased  tta* 
hazard  and  rl^  of  defendant,  and  involves  no  such 
special  skill  or  knowledge  as  to  render  the  opinion 
of  "men  skilled  in  the  business  of  insurance"  ad- 
missible as  expert  testimony.— Klrcher  t.  Milwau- 
kee Mechanics*  MuL  Ins.  Co.,  (Wis.)  48  N.W.  487. 

61.  TbefaotthatplaintUIlnanaotiononaninsaxw 
ance  policy  is  allowed  to  testify  aa  to  the  valne  of  th» 
Insnrad  building,  though  the  queation  of  value  Is 
not  material  to  the  issue,  is  not  an  error  aflectiny 
the  substantial  right  of  defendant,  within  Rer* 
St.  WiM.  %  283Si,  ana  is  not  ground  for  reversaL— 
Kircher  r.  Hilwankaa  Meebanica'  Muk  Ins.  C&. 
fWis.>48N.W.487. 

S3.  In  an  action  on  a  poMcy,  plalntilT  was  asked, 
on  cross-  examination,  whether  he  had  not  executed 
mort.gages  upon  the  property  in  violation  of  a  con- 
dition of  the  policy,  and  whether  such  mortgagee 
had  been  paid.  Plaintiff  ana  we  red  that  mortgagee 
bad  been  executed,  but  that  they  had  been  paid. 
Held,  that  a  finding  of  payment  was  snstalnM  br 
the  eTldeaoe.~8tate  Ins.  Co.  v.  Bohreck.  (Neb.)  4S 
K.  W.  840. 

68.  In  an  action  apon  a  policy,  defendant  cannot 
object  that  the  issue  of  the  payment  of  certain 
mortgagee,  idleged  to  have  been  executed  on  the 
property  insured  In  violation  of  the  policy,  was  not 
presented  by  tbe  pleadiogs,  where  proof  of  such 
payment  was  brought  out  oy  defendant  himself  on 
orosB-examlnsUon  of  plaintiff. — State  Ins.  Co.  v. 
Sohreok,  (Neb.)  48  N.  W.  84(k 

AxMSldent  insnranoe. 

tL  A  oenlfloate  of  aotfdent  inanruea,  in  » 
mutual  benefit  asaoolatlon,  provided  that  all  daim* 
for  Indenmlty  under  the  oerttfloate  should  be  pay- 
able only  from  the  accident  fond  of  the  assodA- 
tion.  The  amount  received  by  the  association  upon 
aoddent  cortiflcatev  oonstituted  the  accident  fund. 
By  the  articles  of  incorporation  the  holders  of  cer- 
tificates were  to  be  liaote  only  for  the  voluntu^ 
payment  of  the  feea  and  assessments  provided  for 
in  such  certificate.  Held,  that  the  claim  of  the  in- 
sured for  an  injury  was  payable  only  from  the  ao- 
ddent fund,  and  bis  recovery  would  be  limited  to 
the  amount  In  that  fund.— Heainger  T.  Home  Ben. 
Ass'n,  (Minn.)  43  N.  W.  481. 

55.  Where  an  accident  policy  Is  issued  and  ao- 
oepted  under  conditions  not  contained  in  the  body 
of  the  policy,  but  Indorsed  upon  it,  stipulating 
that  tiie  company  shall  not  be  UaUe  for  injuriea 
resulting  from  oert^  ennmsrated  causes,  socb 
conditions  an  not  oonditions  precedent,  and  a  f>rl> 
ma  facte  case  may  be  made  vrithont  proving  fh» 
injuries  to  have  resulted  from  some  other  cause.— 
Cronkhita  t.  Travelers'  Ins.  Co.,  (Wis.)  48  N.  W. 
781. 

60.  In  an  action  on  an  aoddent  pc^oy,  testimony 
of  physicians  that  the  assured  bore  on  his  baoK 
marks  of  extreme  violence,  apparently  reoenUy  in- 
flicted, and  that  his  injuries  produced  his  death, 
is  prima  facie  evidence  of  death  resulting  from 
bodily  injuries,  "through  external,  violent,  and  ao- 
oldental  means. "— Cronkblte  t.  Travelars'  Ins.  Co., 
(Wis.)  43  N.  W.  781. 

Mutual  benefit  insurance. 

67.  Acts  18th  Gen.  Assem.  Iowa,  o.  811,  |  8,  pro- 
viding that  an  omission  to  attach  to  insuranos  poU- 
des  the  ^plications  and  represeotationa  upon 
which  they  are  issued  shall  not  invalidate  the  poU- 
oy,  but  merely  predude  the  company  from  plead* 
Ing  or  proving  tbe  falsity  of  snob  represeotationa, 
la  applicable  to  the  polides  of  mutual  benefit  as- 
sociations.—McConnell  T.  Iowa  Mutual  Aid  Ass'n, 
(Iowa,)  48  N.  W.  188. 

68.  The  constitution  of  a  benevolent  sool^y 
provided  that,  upon  the  death  of  a  members  tha 
moneys  payable  under  the  beneficiary  certificate 
should  be  distributed  In  the  following  order: 
'^IHtsU  to  the  person  designated  by  the  deceased 
brother,  provided  suoh  person  Is  designated  bv 
nama^  aioa  la  a  person  oUwr  than  the  deoeasecU 
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haTms  an  insaraUe  iDterest  m  tne  llle  ol  tbe  de- 
ceased. Second,  where  no  sneti  person  is  named, 
and  in  cases  where  the  certifioaM  is  payable  to  the 
deceased, "  then  to  certain  relatives.  Held,  that  the 
relatives  named  in  the  second  dWision  took  the 
fund  whenever  no  beneficiary  was  desixnatetl 
thongti  the  certificate  was  not  payable  to  the  de- 
eeased. —Jewell  v.  Grand  Lodge  A.  O.  U.  W.. 
Ctfinn.)  43N.  W.  88. 

—  Change  of  beneflolary. 

60.  A  provision  in  the  constitntion  of  a  bene- 
flclary  society  that  members  may  ohange  beneflci- 
•ries  oy  a  direction  in  writing  on  the  back  of  the 
eertllloate,  In  a  prescribed  form,  and  attested  by 
the  rocording  secretary,  and  by  him  reported  to  the 
srand  secretary,  is  a  substantial  part  of  the  con- 
tract of  insnrance,  and  a  change  of  beneficiaries 
tj  will  is  not  sooh  a  compliance  therewith  as  wUl 
entitle  the  penona  named  in  the  will  to  reoover. — 
Hainer  t.  Iowb  Legion  of  Honor,  (Iowa,)  4S  N.  W. 
185. 

60.  Where  a-member  of  a  beneflelary  socie^ 
makes  a  change  of  beneficiaries  by  will,  a  method 
not  in  compliance  with  the  contract  of  inannnoe, 
but  the  original  beneficdaiy  induces  the  aasured  to 
rely  upon  her  acquiescence  In  the  provisions  of 
*Bch  wilt,  and  accepts  benefits  under  It  after  his 
decease,  »he  la  estopped  from  afterwards  claiming 
the  benefldaty  fund  nndw  the  certifloate.— Bainer 
r.  Iowa  Le^on  of  Honor,  (Iowa,)     N.  W.  185. 

Secret  Booieties— Odd-Fellows. 

fli.  Laws  Wis.  1879,  a  204,  t  1,  provides  that 
"the  secretjbeneficlary,  charitable,  and  benevolent 
orders  of  Free  Hasona,  Odd- Pello-ws,  Knights  of 
Fythias,  [naming  several,]  are  hereby  declared  not 
to  be  life  insurance  companies.  In  the  sense  and 
meaning  of  tbe  general  laws  of  this  state  relating 
to  life  insurance  and  life  Insurance  companies,  ana 
nch  societies,  orders,  and  associations  are,  and 
shall  hereafter  be,  exempt  from  the  provisions  of 
said^reneral  laws."  By  various  amendments  the 
provisions  of  tbe  act  were  extended  tD  other  socie- 
ties. Laws  1883,  o.  94,  added  to  tbe  section,  ■'and 
no  other  societies  are  hereby  declared  to  be  ex- 
empL"  Held,  that  this  section  axempta  ma  Odd- 
FeUowa  assodaUos,  dnly  inoorporsted  nnder  the 
laws  of  another  stabs,  for  the  purpose  of  tiatenial 
benevolent  insnraoee,  upon  Uie  co-operative  or  a»- 
aessment  plan,  among  the  members  of  the  Inde- 
pendent Order  of  a>dd-Fello.WB,  though  it  was  not 
named  In  that  act  or  any  amendment  thereto.— 
State  V.  Whitmore,  (Wis.)  48  N.  W.  U8& 

lAJTJdBEST. 

Sea  Umry. 

WbasL  ohargeable. 

1.  Where  one  receives  money  under  a  contract 
to  Invest  it  at  10  per  cent,  interest,  and,  falling  to 
Invest  it  all,  uses  part  of  tbe  balance,  he  ia  liable 
tor  interest  at  10  per  cent  on  the  amount  so  used, 
and  demand  is  not  necessary  to  charge  htm  with 
interest,  as  the  money  was  due  from  him  as  soon 
as  he  failed  to  invest  it  according  to  oontract;  but 
In  accounting  for  that  portion  retained  by  bim^and 
not  invested  or  used,  he  is  only  chargeable,  In  Wis- 
consin, with  interest  at  7  per  cent.— Bogers  t. 
Priest,  (Wis.)  48  N.  W.  5ia 

On  Interest  oonpons. 

a.  Where  the  interest  provided  for  in  a  prom- 
issory note  is  the  maximum  rate  allowed  by  law, 
and  a  represented  by  counon  notes  providing  that 
Interest  shall  be  allowed  tnereon  after  maturity  at 
the  maximum  rate,  no  Interest  will  be  allowed  on 
such  ooupona.— Aichardaon  r.  Oampbell,  (Neb.) 
4;i  N.  W.  406. 

Hate. 

8.  Where,  by  the  terms  of  a  promissory  note, 
it  is  to  bear  interest  frohi  maturity  at  12  per  cent., 
which  is  the  highest  rate  allowed  by  law,  but,  be- 
fore the  note  matures,  the  maximum  rate  of  Inter- 
est ia  reduced  to  10  per  cent.,  the  holder  of  the 
note  will  be  entiUed  to  the  latter  rate.— Slohard- 
aon  T.  Campbell,  (Nob.)  43  N.  W.  40B. 

V.43N.W.— 76 


IKTBBPBETBB. 

Use. 

It  Is  In  the  discretion  of  the  oonrt  to  allow  a' 
witness,  who  has  a  very  imperfect  knowledge  of 
English,  to  testi^  throuffh  an  interpreter.— State 
V.  SeversoD,  (Iowa,)  48  N.  W.  S88L 


mrozicATnra  ui^uobs. 

Civil  damage  lawa,  see  ConttUviional  Law,  8. 
Competent^  of  juror,  see  J'urv,  8> 
Prohibitory  laws,  see  ConttUiUUmdl  Law,  10. 

Constltationality  of  aot. 

1.  HcCIain's  Code  lovra  1888,  %  3889,  lelattnfr 
to  intoxicating  liquors,  which  provides  that,  if  the 
existence  of  a  nuisance  is  established  in  either 
criminal  or  dvil  proceedings.  It  shaU  be  abated 
nnder  judgmeat  of  the  oourt,  and  that  the  fix  tores, 
furniture,  etc.,  used  about  the  praises  for  tiie 
manufacture  or  sale  of  liquors,  shall  be  removed 
and  sold,  to  not  In  confiict  with  Amend.  Const.  U.  S. 
arts.  4,  14,  and  Const.  low^art.  1,  118,  9,  relating 
to  tbe  rights  of  property.— Craig  v.  Wertamualler. 
(Iowa.)  43  N.  wTmS. 

Licenses. 

2.  Where  an  appeal  to  taken  from  the  dedsloa 
of  a  dty  council,  granting  certain  licenses  to  sell  In- 
toxicating liquor,  to  the  district  court,  and  the  ac- 
tion of  the  ooonoil  to  there  afllrmed,  a  mand^rmita 
will  not  issue  requiring  tbe  council  to  cancel  rtich 
lloenses  until  an  appeal  to  the  supreme  oourt  to  de- 
termined.—State  V.  Barton,  (Neb.)  48  H.  W.  948l 
Illegal  sales. 

8.  Pub.  Acta  Uloh.  1887,  Na  818, 1 1,  requiring 
all  persons  engaged  in  the  boslness  of  manufact- 
uring, selling,  or  keeping  for  sale,  intoxloating 
liouors,  to  pay  a  tax,  and  section  8,  provldi^  that 
all  snob  persons  shall  give  bond  before  oonuneno- 
Ing  anoh  business,  have  no  application  to  an  offlosr 
who  levies  npon  and  seUa  liquor  nnder  an  attaclb* 
ment  or  execution.— WUdermutb  v.  Cole,  (Mich.) 
48  N.  W.  889.  V  / 

4.  Anorder  of  a  jnstloe  for  the  return  to  de- 
fendant of  certain  lionors  seized  upon  his  premises 
a  number  of  d^s  before  an  indictment  was  found 
ag^nst  defendantfor  keeping  a  liquor  nuisanoe  to 
not  an  adjudication  that  dMendant,  at  the  time 
the  indictment  was  found,  did  not  keep  liquors  for 
Illegal  sale.— State  v.  Zimmerman,  (Iowa,)  48  N. 

5.  Intoxicating  liquors  brought  from  another 
•tote  after  they  reach  their  destlratlon  In  Iowa  are 
snbject  to  tbe  resttlotlons  of  the  statute  <^  that 
state  as  to  Intoxicating  liquors.— iBtate  v.  Zimmer- 
man, (Iowa,)  4S  N.  W.  468. 

6.  In  an  action  for  maintaining  a  nuisanoe  for 
the  unlawful  mantifacture  and  sale  of  Intoxicat- 
ing liquors,  it  ^>peared  that  defendante  held  s 

Sermit  from  the  board  of  supervisors,  tosued  in 
une,  1887,  and  expiring  in  one  year.  Laws  Iowa 
1888,  c.  71,  i  17,  provided  that  persons  holding  per- 
mits under  former  laws  might  continue  to  maa- 
ufacture  and  sell  until  a  new  permit  oould  be  is- 
sued under  that  act,  but  not  later  than  October 
1, 1838,  It  appeared  that  defendants  continued  to 
manufacture  up  to  October  17,  1888.  Held,  that 
such  manufacture  was  unlawful,  and  that  defend- 
ants were  thereby  guilty  of  malntalninga  nuisanoe. 
— Craie.v.  Werthmueller,  (Iowa,)  48  N.  W.  008. 

7.  But  in  such  case,  where  It  appears  that  tbe 
earliest  data  at  which  defendants  could  have  re- 
newed their  permit  was  September  10, 1888,  salea 
made  up  to  August  35, 1888,  were  not  unlawful. — 
Craig  V.  WerthmueUer,  (Iowa,)  48  N.  W.  606. 

Criminal  prosecution  —  Oomplaint  ami 

indiotment. 

8.  A  complaint  which  charges  that  defendant 
"  did  willfully,  unlawfully,  and  wrongfully  fall  and 
omit  to  close  and  keep  closed"  on  Sunday  a  saloon, 
without  Btatiag  that  he  owned  it,  or  had  <diarge  or 
control  of  It,  or  of  the  matter  of  opening  or  closing 
It,  does  not  show  a  breach  of  an  ordinance  pre- 
sorlbin<r  that  everv  saloon,  eto.,  shall  be  olMOd 
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•ad  kept  dtoaed  dmiiw  tha  wtute  trf  ereir  Sunday, 
6ta— State  T.  Olnck,  (Minn.)  48  IT.  W.  4S3. 

0.  The  Dakota  law  of  1879,  presorlblog  penal- 
fetes  tor  the  Bale  of  Uauor  without  a  llconse,  oontin- 
tws  to  prevail,  notwltbstaodiog  the  adoption  and 
subsequent  repeal  bf  a  "local  option  law"  by  a 
county,  and  recitals  of  the  looal  option  Uiw  tu  an 
indictment  found  after  its  repoal  are  surplusage.— 
Territory  r.  Pratt,  (Dak.)  48  N.  W.  711. 

10.  Under  Comp.  St  Neb.  a  50,  S  11,  oroTiaing 
for  the  punishment  of  any  one  who  shGLil  "sell  or 

gfAve  away"  lienors  upon  any  pretext  without  a 
Uoen8e,aa  Indictment  that  defendant  did^sell  and 
ve  away  "  liquor,  etc,  is  not  bad  for  uncertainty, 
that  the  Belling  and  girlog  away  are  both 
chained  with  reference  to  the  same  liquor*,  as  the 
mere  term  "give  away"  does  not  Import  a  giving 
away  "  upon  any  pretext, "  and  It  Will  be  oouBtruea 
as,  in  substance,  an  allegaUon  of  the  delivery  of  the 
Uquor  sold—State  v.  Ball,  (Neb.)  48  N.  W.  898. 

11.  Comp.  8t  Neb.  o.  60,  J  11,  provides  for  the 
punishment  of  all  persons  who  snail  sell  or  give 
awav,  upon  any  pretext  intoxicating  liquors  with- 
out tuning  obtained  a  license.  Held,  that  an  In- 
dictment charging  that  defendant  did  "sell  and 

£ve  sway**  liquors,  in  violation  of  the  act  was  not 
d  for  duplicity,  in  that  it  both  chained  the  of- 
fense of  s^ng  and  the  offense  of  giving  away 
liquor,  as  the  "  giving  mmj  *  was  not  alleged  to  be 
"upon  any  pTetart.^-Stats  t.  Ball,  (Neb.)  48  N. 
W.  898. 

IS.  In  an  Indictment  for  MlUng  Uqnon  without 
a  license,  a  charge  that  the  defendant  sold  "one 
gill  of  wniaky"  sufficiently  defines  the  qitantity, 
and  shows  that  it  was  less  than  five  gallons.— State 
T.  Wyman,  (Minn.)  48  N.  W.  lUfl. 

Orlminal  proseoation — Brldenoe. 

18.  In  a  prosecution  for  selling  liquor  without  a 
lioenae,  where  a  witness  tesUflea  positively  that 
he  tasted  Uquor  in  a  bottle  which  he  got  from 
the  acousei,  and  that  It  was  whisky,  which  he 
knew,  because  he  had  drank  whisky  before,  there 
is  sufficient  evidence  of  that  fact  to  stmport  a  ver- 
dict against  the  accused.— Territory  v.  Pratt,  (Dak.) 
43n7w.711. 

14.  On  an  indictment  for  keeping  a  liquor  nnl- 
■anoe,  found  September  8, 1888,  evfdenoe  that  liq- 
uor was  seized  by  the  sheriff  on  defeudaut's  prem- 
ises, August  Mj  1888.  and  after  trial  restored  to  de- 
fendant, is  Inadmisuble  to  show  that  the  liquors 
were  held  for  lawfnljpurposeB.— 4Btate  T.  Kinuner- 
man,  (Iowa,)  lAS.W.^ 

—  XnstmotionB. 

15.  Under  Code  Crim.  Froo.  Dak.  |  877,  whiob 
provides  that  if  the  court,  in  charging  the  inry, 
states  the  testimony  of  the  case,  "it  must,  in  addi- 
tlon,  inform  the  jury  that  tb^  are  the  exclusive 
Judges  of  all  Questions  of  faot,  "an  instruction  that 
"the  only  evfdenoe  that  you  can  consider  as  to 
whether  It  was  whisky  or  not  is  the  evidence  "  of  the 
sole  witness  of  the  prosecution,  "who  claims  that 
he  tasted  It  the  day  he  bought  li,  and  before  It  left 
his  hands  and  oonbvl, "  is  not  erroneous,  where 
supplemented  by  the  Instruction  that  "It  is,  how- 
ever, purely  a  question  of  faot  for  the  jury  wheth- 
er, under  all  the  circumstances,  they  will  believe 
the  evidence  of"  such  witness,  "and  the  juTy  have 
a  right  to  believe  or  disbelieve  hte  testimony, 
as  it  seem  to  them  worthy  or  unworthy  of  be- 
lief. '^-Territory  t.  Pratt,  (Mk.)  48  N.  W.  Tli 

fleaioh  uid  B^Eure — In  carrier's  hands. 

16.  A  railroad  company  receiving  packages  of 
whisky  consigned  by  a  person  without  to  a  person 
within  the  state  of  Iowa,  after  the  expiration  of 
from  six  to  fifteen  days  from  the  receipt  of  the 
various  packages  at  the  point  of  destination,  is  no 
longer  a  carrier,  but  becomes  a  warehouseman, 
and  the  liquors,  if  intended  for  illegal  sale,  may 
be  seized  in  its  freight  depot  and  confiscated.— 
State  V.  Creeden,  (Iowa,)  43  N.  W.  «78. 

17.  If  the  railroad  company,  with  intent  to  as- 
sist the  consignee  in  carryiog  on  hia  business  of 
selling  whisky,  keeps  the  packages  without  at- 
tempting to  oollset  toe  treight-biU*,  eaoh  of  which 
Is  onW  a  few  oenta,  allowing  the  oonslgnee  to 
take  them  away  a^arately,  whan  the  onarge  on 


eaoh  package  is  oolleoted,  as  has  been  done  with 
previous  shipments,  it  cannot  set  up  Its  lien  for 
nnpald  oharges  to  defeat  the  aelnirs  and  oondnn- 
nation  of  the  whisky.— State  t.  Creeden,  (bnr^) 

48  N.  W.  078. 

Nuisance — Abatement. 

18.  An  order  of  court  directing  that  the  liquor 
found  in  a  certain  place  shall  be  destroyed,  and 
that  all  fixtures,  furniture,  vessels,  and  all  mova- 
ble property  on  the  premises,  used  in  the  unlaw- 
ful business,  shall  be  removed  and  sold,  auiBcienV 
]y  describes  the  property  to  be  so  removed  and  add. 
—Craig  V.  Werthmueller  (Iowa,)  43  N.  W.  908. 

10.  HoClain's  Code  Iowa,  1 2889,  which  provides 
that,  where  a  plaoe  used  for  the  unlawful  manu- 
facture Slid  sale  of  intoxicating  Uquors  is  declared 
a  nuisance,  the  court  shall  order  the  same  te  be 
securely  dosed  "against  the  use  and  occupation 
of  the  same  tor  saloon  purposes, "  applies  not  only 
to  such  places  as  are  used  for  retailing  Intoxicat- 
ing liquors,  but  also  to  all  places  used  for  the  un- 
lawful manufacture,  sale,  or  keeping  for  sale,  of 
intoxicating  liquors.  —  Craig  T.  WorthmaeUer, 
(Iowa.)  48  N.  W.  606. 

 Attorney's  torn, 

90.  Under  MoClaln'a  Code  lOwa,  {  9886^  which 
provides  that,  In  an  action  for  maintaining  a  liq- 
uor nuisance,  the  plaintiff,  if  successful,  is  entitled 
to  not  less  than  as  attorney's  fee,  it  is  the  duty 
of  the  court,  If  there  is  any  contention  as  to  the 
amount  to  be  taxed  as  such  attorney's  fee,  to  hear 
testimony  as  to  the  value  of  the  services  rendered. 
— CraljT  V.  WerthmueUer  (Iowa,)  48  N.  W.  606. 

21.  In  an  action  to  abate  a  liquor  nuisance,  the 
statute  authorizing  the  taxation  of  an  attorney's 
fee  In  such  action,  the  attorney's  fee  will  be  fixed 
at  (36,  where  there  Is  no  evidence  of  the  amount 
of  labor  performed  by  the  attorney,  and  the  record 
discloses  the  filing  of  tbe  petition,  and  the  trial,  on 
which  the  only  evidence  offered  was  a  part  of  an 
answer  filed  by  defendant,  wbloh  had  been  aoper- 
seded  by  an  amended  answer.— FarieyT.  Gfllsheker, 
(Iowa,)  48  N.W.  279. 

OiTil  damages — Evidence. 

22.  In  an  action  against  a  saloon-keeper  to  re- 
cover for  the  death  <a  a  husband  and  father,  whose 
suicide  was  alleged  to  have  been  caused  by  contin- 
ued Intoxication  from  liquor  furnished  by  defend- 
ant, evidenoe  that,  on  tbe  day  of  the  Biudde,  de- 
oedent  was  charged  with  embesslenLent,  was  prop- 
Ml^excb^ed.— Pofflnbarger  v.  Smith,  (Neb.)  48 

23.  In  an  action  by  a  widow  and  her  minor  chit 
dren  to  recover  from  certain  saloon-keepers  and 
their  bondsmen  for  loss  of  means  of  support  caused 
by  the  death  of  the  husband  and  fstoer  of  tbe 
plaintiffs  by  suicide,  which,  It  was  alleged,  was 
caused  by  continued  Intoxiottioa  from  Uqaortar- 
nished  by  the  def endanta  tm  aereral  day>  bafm 
his  death,  there  was  proof  tending  to  ihow  that 
for  several  days  before  his  death  the  deceased  had 
been  sober,  and  that  the  act  had  been  deliberately 
done.  There  was  proof,  also,  tending  to  show  that 
for  a  oonsldsrable  period  prwr  to  his  death  he  had 
been  oonatantiy  under  the  influenoe  of  Intoxicating 
drinks  furnished  by  the  defendants.  Held,  that 
pbysldaos  were  properly  allowed  to  answer  bypo- 
thetioal  questions  as  to  the  probable  effect  of  the 
continued  use  of  Intoxicating  drinks  la  causing  snir 
olde.-FotBnbaTger  T.  Smlt^  (Neb.)  48  N.  W.  lUa 


JUDGMENT. 

Appeal  from  default  Judgment,  see  Appealt  t?* 
Decree,  see  SpeoiM  Performcmcet  Vi,  11. 
Lien,  see  Homeatead,  9. 

By  confession— AfBdavit. 

1.  Rev.  St  Wis.  S  28S6,  relating  to  the  coalM- 
don  of  Judgment,  requiref  the  plaintiff,  or  sone 
one  in  his  behalf,  to  make  and  annex  to  his  com- 
plaint an  afQdavit  stating  the  amount  due  or  to  be- 
come due  on  the  note  or  bond  sued  on.  Held,  that 
an  afiOdavlt  wbloh  states  that  it  was  made  by  the 
affiant  as  attorney  of  the  plaintiff,  he  not  being  a 
reaident  <^  the  countv  wherein  the  aotion  is 
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brouKbt,  and  that  the  facta  stated  In  the  complaint 
are  tme,  the  amount  due  on  the  note  being  one  of 
them,  is  aoffldent  as  against  one  who  olaims  goods 
by  oonveyanoe  from  the  debtor  after  the  levy  of 
an  exeoutltm  Uaued  upon  the  judgment  ao  oon- 
feaaed.— Rograa  t.  Cherrler,  (wli.)  48  N.  W.  SBS. 

By  deftralt. 

2.  A  defendant,  In  an  action  pending  In  the 
monloipal  court  for  the  dty  of  Minneapolis, 
brought  under  Gen.  Bt.  IClun.  1378,  c.84, 1 11,  to  re- 
oover  poaaeealon  Ot  oertala  lands,  must  answer,  if 
at  all,  at  the  opening  of  said  court  npon  the  day  in 
which  the  summons  Is  returnable,  or  at  such  other 
time  as  may  be  designated  by  the  court;  chapter 
ttt,  (  116,  providing  that  if  a  defendant  In  such 
DOlirt  fails  to  appear  on  the  day  at  which  the  sum- 
mons is  returnable  be  shall  be  defaulted,  but  if  be 
to  appear  he  shall  then,  or  at  snoh  tliae  aa  the 
«onrt  may  designate,  answer  the  complaint— Unl- 
Teraalist  Oenerkl  Convention  r.  Bottineau,  (Minn.) 
48N.W.687. 

&  Where  a  defaalt  judgment  is  rendered 
«gilnBt*'tha(lefeiKlanta,'*wbo  are  not  named  ex- 
la  Qie  caption  of  toe  judgment,  a  defendant 
la  not  affected  thereby  whose  name  does  not  ap- 
pear In  the  caption,  and  plaintiff  haying.  In  his 
affidavit  of  default  and  applioatlon  for  Judgment, 
alleged  that  the  aotkm  had  bean  disnuased  as  to 
auoh  defendant.— Banning  T.  Babin,  (Minn.)  48  N. 

4.  Where  a  judgment  rendered  on  defanlt  Is 
Toldforlackof  }urisdiotion,the  acts  of  the  defend- 
ant in  Allng  a  demurrer  In  the  belief  that  default 
had  not  been  entered,  and  afterwards  filing  a  mo- 
tion to  set  aside  the  default,  wbioh  motion  vras 
^Mndoned,  oannot  be  construed  as  a  waiver  of  the 

Suestion  of  juriadiotion.— State  Ina.  Oo.  T.  Water* 
ousQ,  flowa,)  48  N.  W.  61L. 

Bendltion  and  entry. 

6b  In  an  action  before  a  justice  of  the  peace 
against  a  corporation,  summons  was  duly  issued 
and  served,  and  on  trial  plaintiff  made  <wal  dec- 
laration "aKainst  the  defendant, "  giving  the  wrong 
corporate  name,  and  on  default,  Juagment  ms  duly 
rendered  and  entered  against  defendant,  as  de- 
acribed  in  the  summons.  Held,  that  the  judgment 
was  valid,  as  How.  St.  Mich.  ${  7688,  TMR,  provide 
that  after  Judgment  any  Tariation  In  the  record 
from  any  procesa,  pleading,  or  proceeding  had  in 
•nch  oauae  shall  be  amendea  accordingly,  and  that 
no  judgment  on  defaalt  shall  be  reversed.  Im- 
paired, or  affected  by  mistake  tn  the  name  of  apar- 
tiy  where  the  name  has  onoe  been  oorreotly  alleged 
In  the  pleadlnga  or  proceedings,— Bole  v.  Sands  A 
lUsweU  LnmW  Ca,  (Mioh.)48N.  W.  878. 

Bes  ac^ndioBta. 

6.  In  a  foreclosure  suit  by  pl^nUfl,  as  tha  as- 
•ignea  of  certain  notes  and  a  mortgage,  the  de- 
fens*  was  pMment,  on  which  judgment  was  ren- 
blared  for  deiendants.  who  tbereuiwQ  sued  ptiUn- 
tUf  forconTersion,  and  obtained  a  second  Judgment. 
PlalntlfTs  assignors  had  notice  of  both  aoiu,  and 
ware  tendered  defenae  of  the  trover  suiL  In  the 
toreoloenre  suit  thev  oonsoltad  with  plainttfTs  at- 
tmiey  about  the  defense  of  payment,  told  him 
tbey  would  take  care  of  it,  and  at  the  trial  they 
t«atUled  for  plaintiff,  paid  other  witn eases,  aod 

S>raatlcslly  had  oharge  of  the  ease.  Held,  that 
hoy  wBf  ooncloded  bv  both  judgments.— Daskam 
T.  Ullman,  (Wis.)  48  N,  W.  881. 

—  Parties  afiboted. 

7.  One  not  a  party,  nor  privy  to  a  party,  to  an 
wnlon  cannot,  as  between  him  and  tbe  plaintiff,  be 
bound  by  the  result,  nor  claim  that  the  plaintiff  is 
bound  by  tk  on  the  ground  that  ha  was  the  real  de- 
fendant in  uiterest  and  conducted  the  defense,  un- 
leaa  he  did  so  openly,  and  to  the  knowledge  of  the 
plaintiff,  and  for  the  defense  of  his  own  intaresto. 
— Csanon  River  ICanuPrs  Aaa*n  v.  Rcgera,  (Minn. ) 
48  N.  W.  798. 

8.  A  decree  In  foreolosnrs  aninst  the  mort- 
Mffor,  which  la  silent  as  against  aefenjanta,  who 
baa  prerionaly  purchased  and  oonvnted  tbe  mort- 
gaged property,  is  a  bar  to  a  anbsequent  action 
•gainst  tham  tar  the  oonveraioa.— Kmiyon  t*  Wit 
•OD,  (lowaj  48H.  W.  327. 


9.  An  Injanctlon  granted  to  restrain  defendant 
from  maintaining  a  nuisance  by  keeping  a  place 
for  tbe  unlawful  aale  of  iutoxioating  liquors, 
though  not  eoforoed,  la  a  bar  to  a  aecond  action  by 
another  plaintiff  seeking  the  same  relief.— Dickin- 
son v.  Eb^n.  (Iowa,)  48  N.  W.  080. 

QuestionB  Involred. 

10.  When  a  Judgment  rendered  on  defaalt  Is 
void  for  lack  of  .service  of  tbe  original  notice  on 
defendant,  tbe  faot  that  the  court  in  rendering 
judgment  passed  on  the  sufficiency  of  the  service 
of  the  notice  is  not  a  bar  to  a  readjudloation  of  the 
question  in  an  action  to  restrain  tbe  levy  of  an  ex> 
ecution  on  such  jadgment— State  ina.  Co.  v.  Wa* 
terhouse,  (Iowa,)  4&S.  W.  611. 

11.  In  an  action  on  account  for  services  rendered 
In  taking  charge  of  and  selling  a  stock  of  goods, 
where  It  appears  that  in  a  former  action  between 
the  same  parties  the  title  to  tbe  goods  was  direct- 
ly in  issue,  and  specifically  passed  upon  by  the 
court  to  the  effect  that  the  goods  were  the  proper- 
ty of  the  plaintiff  in  the  present  action,  such  judg- 
ment ia  an  adjudloation  of  tbe  ownership  of  the 
goods,  and  will  bar  thtf  plaintiff  from  a  recovery 
for  services  rendered  In  taking  charge  thereof.— 
Sketchley  v.  Hmith,  (Iowa,)  48  N.  W.  524. 

18.  A  grantee,  who  la  not  made  a  party,  la  not 
bound  by  tbe  Judgment  rendered  In  an  action  to 
qnlet  tho  title  to  tbe  land,  brought  ag^nst  tha 
grantor  after  the  convejanoe  waa  made.— Chaaar. 
Eaynor.  (Iowb,)  481i.  W.  SOB. 

Iilen. 

18.  Where  a  Judgment,  recovered  In  a  ortmlnal 
action,  is,  after  execution  of  notes  for  the  amounts 
canceled  by  order  of  eonrt.  it  ceases  to  exist,  and 
there  ia  no  longer  a  Uen  on  the  defendants  land.— 
Folk  County  v.  Nelson,  (Iowa,)  48  N.  W.  80. 

CoUateral  attack. 

14.  Thefaotthatthelnatice'sdocketshowsthat 
he  proceeded  to  the  trial  of  attachment  proceed- 
Inga  to  enforce  a  laborer's  lien  on  logs,  without 
waiting  one  hour  for  the  owner  to  appear,  will  not 
avail  to  affect  the  Judgment  In  a  ooUateral  attach 
by  replevin  for  tbe  logs,  where  it  appears  that  tha 
owner  was  not  prejudiced  by  tbe  failure  to  wtit, 
and  that  If  he  had  watted  the  owner  would  not 
have  appeared.— Orand  Rulda  Clmir  Oo.  v.  Bua. 
nels,  (MioM  48  N.  W.  lOIM. 

Hodifloation.  • 

16.  One  who  has  recovered  Jodgmant  may  at 

any  time  remit  any  portion  of  it  without  an  order 
of  court,  or  the  court  may  make  such  order  on  an 
ex  parte  application;  but  where  a  modiflcatlon  of 
tbe  Judgment  Is  asked  by  plaintiff,  and  dafeodant, 
who  haa  given  notice  of  appeal,  appears  and  ra- 
slsto  it,  aod  the  court  makes  the  order,  and  re- 
quires defendant  to  dismiss  his  appeal,  or  pay 
costs  of  tbe  hearing,  that  portion  of  tbe  order  re- 
laUng  to  the  costs  exceeds  the  limtta  of  sound  ju- 
dicial discretion,  and  nwst  be  reversed.— Gorman 
Mut.  Farmers*  Fire  InsT  Ca  T.  Decker,  (Wis.)  48 
N.  W.  000. 

Opening  and  Taoating. 

16.  A  motion  to  transfer  a  oause  from  tbe  equi- 
ty to  the  lew  calendar  vraa  made  January  aist.  It 
was  heard  on  the  momlog  of  January  2Sd,  and 
Bostaiued  on  the  morning  of  the  S4th.  un  the  *i5th 
the  cause  was  reached  for  toial,  and  judgment  waa 
rendered  for  pl^nUffa  In  defanlt  of  aa  answer. 
Defendant,  the  same  day.  moved  to  have  the  judg- 
ment set  aside  on  an  aOiUavit  of  his  attorney  that  on 
January  23d  the  attorney  was  called  out  of  town; 
that  he  notified  the  judge  thereof,  and  asked  to  be 
excused  from  attendanoe;  that  he  did  not  believe 
the  cause  would  be  reached  that  term ;  that,  before 
leaving,  he  prepared  an  answer,  a  copy  of  which 
was  attached  to  tbe  affidavit;  that  he  czperted  to 
retom  the  evening  of  the  84tb,  but  was  deiaved, 
and  arrived  on  the  ^th,  after  Judgment  br  default 
waa  rendered.  HeltL,  thatunder  Code  Iowa,  $  S-'ilfl, 
that  provides  that,  where  the  wrong  proceedinga 
have  been  adopted,  a  defendant  may  have  tbe 
same  oorreotad  at  or  befora  tba  filing  of  his  an- 
swer, defenduit  had  a  right  to  a  mllng  on  bts  mo- 
tion to  transfer  tha  ease  Defora  flUnv  nis  anawer^ 
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and  tbe  affidavit  showed  saoh  Inteot  to  appear 
and  defend  on  the  merltB,  and  audi  diligence  in 
tbe  preparation  of  the  defenaa,  u  eotiUed  defend- 
ant to  have  the  default  aet  adide.— ElUs  T>  Butler, 
(Iowa,)  48  N.  W.  459. 

17.  In  a  suit  by  attorneyB  tor  9350  fees  alleged 
to  be  due  oa  a  retainer  and  for  senrieee  rendered, 
an  affltlavit  of  merits  showB  a  good  defense  whiob 
alU-gea  that  defendant  consulted  plaintlfls  for  only 
half  an  hour,  never  retained  or  employed  them, 
and  tendered  them  till  as  payment  for  the  oonsul- 
tation.— Ellis  T.  Butler,  (Iowa,)  48  V.  W.  4B8. 

18.  An  affidavit  of  merits  to  set  aside  a  judg- 
ment by  default  was  not  insufficient  because  Bled 
by  the  attorney;  it  appearing  tbat  he  hadlcnowl- 
eage  of  the  matters  aUeged  fn  tbe  answer,  and  of 
tbe  cause  of  delay  in  flUng  it— Bllii  t.  Bntler, 
(Iowa,)  43  N.  W.  459. 

19.  Defendant,  before  the  time  for  him  to  plead 
had  expired,  obtained  10  days'  further  time,  but 
failed  to  serve  notice  of  extension  on  plaintiff's 
attorneys,  who  entered  their  default  for  want 
of  a  plea.  Within  tbe  10  days  defendant  filed  a 
damnrrer,  whlob  was  strlfiken  from  the  flies,  and 
the  court  denied  bis  motion  to  set  aside  the  de- 
fault, as  he  had  not  complied  with  the  rules  by 
filing  an  affidavit  of  merits,  pleading  iasuably,  and 
tendering  the  costs  of  the  default.  Held,  that  an 
application  for  vuxndamiu  to  compel  tbe  oourt  to 
set  aside  tbe  order  denying  defendant's  motion  to 
set  aside  the  default,  and  to  grant  the  same,  wonld 
bf  refused,  without  prejudice  to  the  defendant's 
proceeding  under  the  rules  of  practice  to  set  aside 
the  default  in  10  days,  tbe  delsv  under  tbe  droum- 
stances  being  excused.— Walsb  T.  Wayne  Olroolt 
Judge,  (Mich.)  43  N.  W.  678. 

50.  Under  Gen.  Bt  Minn.  1878,  o.  66,  S  3SS,  pro- 
viding ma  action  to  set  aside  a  Judgment  obtained 
by  means  of  the  perjury,  subornation  of  perjury, 
or  any  fraudulent  act,  practice,  or  representation 
of  tbe  prevailing  party,  so  action  cannot  be  main- 
tained upon  the  twre  allegation  tbat  on  an  issue  of 
fact  squarely  made,  so  that  each  puty  knew  what 
the  other  would  attempt  to  prove,  and  where 
neither  had  a  right,  nor  was  under  any  necessity, 
to  depend  on  the  other  to  prove  tbe  fact  to  be  as  be 
himself  claimed  it,  there  was  falsa  or  perjured  tes- 
timony by  the  successful  party  or  bis  witnesses. — 
Hass  V.  Billings,  (Minn.)  4S  N.  W  797. 

51.  An  order  refusing  to  open  a  default  judg- 
ment will  be  affirmed,  where  the  only  excuse 
shown  for  not  appearing  is  that  defendant  did  not 
expect  the  cause  to  be  reached  so  early  In  tbe  term, 
and  no  reason  appears  for  such  an  expeotatlon. — 
Foote  T.  Branch,  (Minn.)  48  N.  W.  7SS. 

25.  As  a  Judgment  fbunded  on  an  Insnffletent 
servloe  by  publication  is  void,  no  a43tion  to  set  It 
aside  is  necessary,  but  that  result  may  be  effected 
by  means  of  a  motion  to  vacate  it. — Beaoh  v.  Beach, 
(Dak.)  48  N.  W.  701. 

23.  An  order  of  the  trial  oourt  opening  a  default 
and  extending  tbe  time  to  answer  will  not  be  dis- 
turbed on  appeal  except  fot  an  abuse  of  discretion. 
— Bridgman  v.  Dambly,  (Minn.)  48  N.  W.  483. 

Opening  and  vacating — Limitation. 

24.  Code  Iowa,  S  S877,  provides  that  when  a 
Judgment  has  been  rendered  against  a  defendant 
served  by  pablleation,  and  who  does  not  appear,  be 
may,  in  two  years  after  the  rendition  of  the  judg- 
ment, appear  and  move  to  have  the  action  retried, 
security  for  costs  being  given.   Held,  tbat  the  two 

Jears  do  not  begin  to  run  from  the  time  of  tbe  de- 
ault,  but  from  the  time  of  tbe  rendition  of  the 
judgment.— Walker  t.  Cameron,  (Iowa,)  48  K.  W. 
190. 

 Lachee. 

26.  A  motion  to  vacate  a  judgment  for  a  defi- 
ciency after  foreclosure,  and  to  set  aside  a  sale 
made  thereunder,  made  more  than  nine  months 
after  such  sale,  more  than  eight  and  one-hall  years 
after  rendition  of  such  judgment^  and  more  thaa 
eleven  and  one-half  years  after  rendition  of  the 
foreclosure  judgment,  based  on  fscts  said  to  exist 
in  part  before  the  foreclosure  judgment  and  In  part 
before  tbe  deflcieucy  judgment,  the  rights  of  third 
persons  being  involved,  is  proper^  denied  without 
a  hearing,  without  prejudioa  to  uie  mover's  right 


to  sue  for  the  rtHiat  sought-^bOMr  r.  Smith, 
(Wis.)48ir.W.B6e. 

Security  fiDr  costs. 


86.  Under  Code  Iowa,  i  3877,  providing  that 
where  a  judgment  has  been  rendered  against  a  d»- 
fendant  served  by  publication,  he  may,  witjiio  a 
oertain  period,  move  to  have  the  action  retried,  se- 
curity oosts  being  given,  it  Is  not  neoessaiy 
that  tite  bond  fbr  oosts  be  approved  before  actlMi 
on  tbe  moUoQ  to  set  the  judgment  aside.  If  the 
bond  is  insufficient,  or  is  not  given  at  all,  objeotioa 
should  be  made  at  some  stage  of  the  proceedinga.— 
Walker  t.  Cameron,  (lowaO  4S  N.  W.  UN. 

Equitable  relief. 

27.  Whereajudgmentisabsolutelyvoidforlaek 
of  servloe  of  notice  on  the  defendant,  an  action  in 
equity  to  cancel  such  judgment  may  be  maintained 
in  any  court  of  competent  jurisdiction. — Stats  Ini. 
Co.  V.  WaterhoQse,  (Iowa,)  48  N.  W.  611. 

Actions  on. 

38.  la  assumpfli  on  a  Judgment  rendered  by 
a  justice,  where  it  is  shown  that  the  summons 
and  return  in  the  suit  before  tbe  Justice  have  been 
lost,  the  entries  in  the  justice's  docdcet  showing 
that  the  summons  had  been  returned,  and  **that 
the  same  bad  been  personally  served  on  said  de- 
fendant bj  reading  the  same,  and  giving  a  capw 
on  the  *  •  •  ^of  •  by  •  •  caL 

stable,  "oorroborated  by  oral  proof  of  service  on 
the  defendant  In  tbe  county,  are  sufficient  evi- 
dence of  the  Jurisdiction  of  the  Justice  to  render 
the  Judgment.— Zlegler  t.  Huuy,  QSibh,)  48  N.  W. 

lOljSa 

 Limitation. 

99.  An  action  to  enforoe  the  Uen  of  a  fudgment 
on  real  esute  13  years  after  Its  recovery  Is  barred 
by  Rev.  Code  Iowa,  S  9880,  which  provides  thai 


Judgments  shall  be  Dens  upon  tbe  real  estate  of  de- 
endnnt  for  10  years  from  the  date  of  ttw Judg- 
ment—POlk  County  T.  Nelson,  (Iowa.)  48  IT.  W.  80, 


Jnrisdlotlon. 

See  Coufti ;  SqiUty,  1-17 ;  ExeetMon,  U ;  /usMoss 

of  th«  Peace,  1. 3. 
Appellate  Jurisdiction,  see  .^ppaol,  1-lt. 
FarUtion  suits,  see  Partition,  L 
Walvar  of.  see  Jtidgment,  4. 


JTTKY. 

Bribing  jnror,  see  Contempt. 
Provlnoa,  see  Accord  and  SaU^/tooHoiH  9f  OarH- 
era,  6;  Mighnoayt,  16-18. 

Oompetenoy  of  Jurors. 

1.  Code  Iowa,  S  4405,  subd.  11,  provides  tiiat  a 
ohallenge  for  cause  may  be  made  where  the  joror 
has  formed  or  expressed  such  an  opinion  as  to  the 
guilt  or  Innocenoe  of  the  prisoner  as  would  pre- 
1  eut  him  from  renderliw  a  true  verdict  upon  the 
evidence  submitted  at  tne  trtaL  Held,  tnat  the 

J.uestion  whether  an  opinion  formed  by  a  juror, 
rom  reading  evidence  upon  the  trial  of  another  de- 
fendant for  tbe  same  offense,  would  prevent  his 
rendering  a  true  verdict  upon  the  evidence  In  the 
subsequent  trial  is  for  the  trial  court,  undwaeo- 
tion  4409,  declaring  tbat  "In  all  ohiUleoges  the 
court  shall  determine  the  law  and  the  fact;"  and 
in  casea  of  doubt  tbe  supreme  oourt  will  not  inter- 
fere with  its  decision.— State  v.  Munch  rath,  (Iowa,) 
4SN.  W.  au. 

3.  The  fact  that  Jurcvs  have  formed  an  i^lnloa 
as  to  tbe  guilt  or  innoc«ice  of  defendant  from  raad^ 
Ing  reports  of  evidence  upon  the  trial  of  another 
defendant  for  the  same  offense,  Is  not  suffltdent  to 
show  them  disqualified  under  said  section  4406, 
subd.  11,  where  it  Is  not  shown  that  the  evidence 
^ven  at  the  first  trial  is  that  relied  on  at  Uie  aeo- 
ond,  and  it  appears  that  the  first  d^endaot  was 
charged  with  having  oommltted  the  offense,  while 
ttie  seocmd  defendant  is  charged  with  being  a  party 
thereto  through  a  oonsplraoy.— Stater.  Muachratik, 
(lowaj  48  NTW.  ail. 
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t.  Where,  on  trial  for  tb*  Ulml  mle  of  llq- 
non,  ft  Juror  clearly  nndarstftTids  toe  rights  of  the 
soeiued  refrarding  the  harden  of  proof  and  the  pre- 
samDtloa  of  innocence,  and  on  examination  states 
that  De  can  Impartiall;  try  the  case,  and  render  an 
unbiased  Terdfot,  and  the  judge  who  observed  and 
examined  the  Juror  belieres  him,  the  action  of  the 
court  in  oTermltn^  the  ohallenge  to  him  will  not 
be  disturhed,  though  the  juror  is  opposed^  on  priu- 
cf  pie.  to  the  sellii^  of  liquor,  and  deems  it  immoral, 
vnether  licensed  or  not. —Territory  y,  Pratt,  (Dak.) 
4B  N.  W.  711. 

i.  A  juror,  upon  his  ttolr  dtre examination,  tes- 
tified that  be  bad  such  an  opinion  as  to  the  guilt 
or  Innocence  of  the  accused  as  would  take  consid- 
erahle  evidence  to  remorj^  nAat  tf  what  he  bad 
heard  was  true  he  was  prejudiced;  and  that  he 
could  not  say  whether  he  could  sit  as  a  fair  and 
impartial  juror  and  render  an  Imrartial  verdict 
upon  the  evidence  and  law  or  not.  Heldy  that  the 
Juror  was  Incompetent.— ^umiaa  T.  State,  (tfeb.) 
48  N.  W.  «H. 

Peremptory  oballenge. 

5.  Where  a  stmck  jury  Is  summoned  under  the 
provisions  of  Gen.  St.  Minn.  IbTB,  c.  71,  {  16,  no 
peremptory  ehaUenges  will  be  allowed  to  any  of 
the  jurors  compoting  the  pmel  aa  Anally  made  up. 
—Watson  T.  St.  Paul  Olty  By.  Co.,  (IBnn.)  4S  S. 
W.  904. 

6.  TbedefendantlnacrlmlQaltrlaI,whowaives 
his  right  to  challenge  a  jnror  peremptorily  when 
the  juror  is  called  as  presorlbed  by  statute,  has 
not  the  right  to  do  so  after  the  panel  is  cooDpletod, 
although  the  jury  has  not  been  sworn.— State  T. 
Scott,  TMinu.)  48  N.  W.  fla. 

7.  A  peremptory  challenge  cannot  be  allowed 
after  the  jury  is  sworn.— Thorp  t.  Deming,  (lUoh.) 
■43  N.  W.  1097. 

Challenge  for  oatue. 

6.  Under  Code  Iowa,  {  4405,  requiring  a  chal- 
lenge of  a  juror  for  cause  to  diatlnMly  ^aolfy  the 
farts  oonsUtaUngaucboanse,acba1Ienge  for  cause 
which  does  not  show  with  reasonable  certainty  the 
ffro'ind  upon  which  It  is  based,  Is  insufflclent. — 
State  V.  Munchratb,  (Iowa,)  48  N.  W.  211. 

9.  Error  in  overruling  a  challenge  to  a  loror 
tor  cause  is  not  cured  by  the  fact  that  the  Juror 
was  peremptorily  challenged.— Thurman  v.  State, 
(Neb.)43N.  W.  404. 

Examination  on  voir  dire. 

10.  The  Bole  object  of  the  preliminary  examloa 
tion  of  proposed  jurors  in  a  criminal  prosecution 
upon  their  voir  aire  being  to  ascertain  whether 
they  have  formed  or  ezuressed  an  ooinion  as  to 
the  guilt  or  innocence  of  the  accused,  and  whether 
they  are  prejudiced  for  or  against  him,  it  is  not 
«rror  in  the  trial  court  to  refuse  to  permit  the 
counsel  to  examine  a  jaror  as  to  what  certain  re- 
marks of  his  of  and  concerning  the  accused  tended 
to  show,  or  whether  such  juror  would  believe  the 
testimony  of  all  witnesses  equally  alike,  eto<— 
<3andy  v.  State,  (Neb.)  43  N.  W.  W. 

Bight  to  jury  triaL 

IL  In  Wisconsin,  garnishment  prooeedlngs  to 
reach  the  non-leviable  assets  of  a  debtor,  things  In 
action,  and  evidences  of  debt,  need  net  be  tried  by 

iury.-La  Crease  Nat  Bank  t.  WUaon,  (Wis.)  48 
r.  W.  1S3. 

IS.  An  action  to  foreclose  a  lien  upon  a  pledge 
ia  of  an  equitable  nature,  and  not  triable  by  jury, 
though  a  personal  judgment  be  entered  against  Uie 
pledgeor.— Wilson  t.  JotauKni.  (Wis.}  48H.  W.  148L 

JUSTICES  OF  THB  PEACE. 

Appeal  frofn,  see  Appeal,  11, 19.  88,  87, 88. 
^ees,  see  Mn?id(i*nu8, 1. 
Jurisdlotlon  of,  see  Judgment,  28. 
Validity  of  Judgment,  see  /udffnient,14 

-Jurisdiotion. 

1.  How.  St.  Hich.  c  2S8,  authorizes  oommls- 
•loners  of  highways  to  sue  in  their  name  of  office, 
and  in  providing  for  the  prosecution  and  defense, 
Abatement  and  dlsoontinuance,  of  snch  auite, 
treau  the  oflloera  as  a  corptwatkm.  Seotlon  8661 


provides  that  all  astions  against  corporations,  ex- 
cept municipal  oorporations,  shall  he  cognizable 
before  a  justice  of  the  peace.  Held,  that  a  justice 
of  the  peace  has  no  jurisdiotion  of  an  action 
against  a  commissioner  of  highways.— CommiS' 
siooer  of  Highways  v.  Commissioner  of  Highways, 
(Uich.)  48  N.  W.  870; 

2.  How.  St.  Mich.  %%  6814, 6S15,  providing  that, 
where  the  damages  do  not  exceed  9100,  "justices  of 
the  peace  mayhavejnrlsdiction  in  aotlouB  for  dam- 
ages reaulUog  from  obstructions  to  highways, "  do 
not  confer  an  exclusive  jurisdictiOD  on  juaticea  of 
the  peace.— Knorr  v.  Macomb  Oromt  Judge, 
(Mich.)  48  N.  W.  1099. 

Procedure. 

8.  Pleadings  in  justices'  courts  are  to  be  con- 
strued with  great  liberality,  and.  where  an  answer 
olearly  indicates  the  defense,  it  must  be  coosid. 
ered  sufficient.— HoOrath  v.  O'Brien.  (Ulno.)  48 
N.  W.48B. 

Fees. 

4.  Code  Iowa,  $  8804,  provides  that  a  Justtoe  of 
the  peace  is  entitled  to  fees  "for  each  official  oer- 
tiflcHte,  •  •  *  25  cents;  ""for  malting  and  oer- 
tifying  transcripts,  60  cents.'*  Section  8808  pro- 
vides that  fees  "in  criminal  oases  shall  he  audited 
and  paid  out  of  the  county  treasury  In  any  oase 
where  the  prosecution  fsiLs,  or  where  such  fees 
hannot  be  made  from  the  person  liable  to  pay  the 
same;  the  facta  being  oertlfled  by  the  justice,  and 
verified  Iqrattdavlt."  AJuaUoemadeacopyof  the 
entries  In  hla  dooket  In  criminal  cases  in  wbioh 
the  prosecuUon  failed  or  defendants  were  insolr- 
ent,  showing  who  were  entitled  to  fees  and  the 
amount^.  PWtttifr  called  these  copies  "tran- 
scripts, "  and  filed  them  with  the  oonnty  auditor. 
To  each  copy  was  attached  a  certificate  ^that  the 
foregoing  is  a  true  transcript  of  costs  from  my 
docket ;  that  the  Items  charged  are  legal ;  and  that 
the  costs  enumerated  have  not  been  paid. "  Held, 
that  such  copies  were  not  transcripts,  within  the 
meaning  of  section  8804,  for  which  the  justice  was 
entitled  to  a  fee  of  50  cents  each.- HInealey  t. 
haaka  County,  (Iowa,)  4B  N.  W.  198. 

6.  Xeithersection  8806,  nor  section  8843,  requir- 
ing the  statement  filed  with  the  auditor  to  coatain 
a  particular  account  of  the  fees  or  other  compensa- 
tion demanded,  made  It  a  part  of  the  official  duty 
of  a  jostioe  to  file  the  statement  referred  to. — 
Hinesiey  v.  Mahaska  County,  (Iowa,)  48  N.  W.  198. 

6.  Under  section  8804,  entitling  a  justice  to 
fees  "for  each  official  certificato, "  the  justice  was 
not  entitled  to  fees  for  the  certificates  attached  to 
the  copies,  as  they  tailed  to  comply  with  section 
0606,  whioh  required  that  the  oertiflcate  should 
show  that  the  fees  id^med  were  taxed  in  criminal 
oases  when  the  prosecution  failed,  or  that  the 
fees  could  not  be  made  from  the  penons  liable  to 
^l^tl^n.'^^inealey  v.  Mahaska  County,  (Iowa,) 

7.  Even  If  the  eertiflcates  bad  oomplted  with 
tlie  provisions  of  the  statute,  the  Justice  would  not 
be  entitled  to  recover  against  the  county,  where 
be  failed  to  show  that  they  were  furnished  at  the 
request  of  the  county ;  the  presumption  being  that 
they  were  prepared  and  filed  for  the  justice's  own 
benefit,  to  enable  htm  to  eolleot  fees  to  which  be  was 
entiUed.— Hinesiey  T.  Mahaaka  County,  (Iowa.)  4B 
N.  W.  196. 

6.  A  justice  of  the  peace  has  the  power  to  act 
In  a  criminal  proceeding  without  the  consent  of 
the  prosecuting  attorney,  where  he  takes  security 
for  costs,  and  the  board  of  supervisors  cannot  re- 
fuse to  allow  him  fees  when  be  has  so  acted. — 
Jamlnet  v.  Board  o'  Sup'ra,  (Mich.)  43  N.  W.  SUL 

Justifiable  Homldde. 
Kidnapping. 

See  Abduetion. 

Killinfir  Stock. 
See  BaUroad  Companies,  27-8& 
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INDEX. 


LaohM, 

Aa  aflteotlng  right  to  redeem,  see  MortgoQett  28*  SI. 
In  avoidliiK  judgmeat,  see  ii^ancu,  £ 

eBtablishment  of  drain,  see  Dramags,  9. 
Motion  to  vacate  judgment,  see  Judgment,  96. 
Suit  to  Quiet  Utlie,  see  QuietinQ  Title,  8;  Toceo* 
Hon,  10. 

liAKDLOBB  AND  TENANT. 

ImpariUea  in  well  on  leased  pmnlaeit  aee  Dam- 

age*,  14. 
Blghu  of  lessee,  see  Equin^,  %. 

Attornment  by  tenants. 

1.  Tbe  anotent  oommoo-law  doctrine  of  attorn- 
inent  by  tenant*  Is  not  In  force  in  Idnnesota. — 
Jones  T.  Rlgl^,  (UiuL)  48  N.  W.  80a 

Leases. 

a.  The  term  of  a  lease  granted  hj  plalotlft  to 
defendant  began  In  April,  and  the  oonsidonitlon 
was  an  annnal  rent,  to  be  paid  in  two  eqoal  fvy- 
ments.  The  lease  was  abandoned  before  the  end 
of  the  first  half  year.  Defendant  quit  the  pos- 
session of  the  premises  at  the  request  of  plain- 
tiff, and  a  purohaser  of  the  premises  took  posses- 
BiOD,  aad  plowed  the  land  that  ftdL  and  received 
his  deed  therefor.  Rer.  St.  Wis.  1 2101,  gtves  the 
purchaser  of  demised  land  the  rights  of  the  lessor 
as  to  rent,  eto.  Held,  that  plaintiff  oonld  not  re- 
cover for  the  rent  of  the  latter  halt  of  the  year, 
and  it  Is  immaterial  that  defendant  got  the  full 
benefit  of  the  land  In  the  first  hall. — Imler  t. 
Baeolsh.  (Wis.)  48  N.  W.  4S0. 

8.  Defendant  leased  land  of  plaintiff,  tbe  lease 
stipulating  that  If  either  party  should  fail  to  per- 
form his  part  he  should  pay  t25  as  liquidated  dam- 
ages. Plaintiff,  during  the  term,  sold  the  premises, 
promising  the  purchaser  that  he  would  rescind  tbe 
mue,  and  pay  the  135,  and  asked  defendant  to  sur- 
render ttie  lease,  which  he  did.  Held,  that  plain- 
tiff was  liable  for  the  185.— Imler  t.  Baenish,  (Wis.) 
43  N.  W.  490. 

Holding  over. 

4.  The  lessee's  household  goods,  ready  for  re- 
moval, remained  upon  tbe  premises  for  three  days 
after  tho  expiration  of  the  lease;  the  lessor  being 
absent  from  home,  and  his  agent  refusing  to  ao- 
cept  the  key  of  tbe  house  fuid  the  rent  dne.  Upon 
lessor's  return,  the  key  was  promptly  aarrendered 
to  him,  the  goods  having  been  removed  tbnretofore. 
HeM,  that  the  lessee  could  not  be  treatedaaatenant 
holding  over,  under  the  terms  of  the  lease. — ^Adler 
T.  MeDdelaon,  (Wis.)  4S  K.  W.  .505. 

Action  for  rent — Beooapment. 

&.  In  an  action  to  recover  rent  of  premlaea 
leased  to  defendant  for  a  dwelling-bouse,  it  ap- 
peared that  the  well  of  water  on  the  premises 
which  defendant's  family  used  was  polluted  by  tbe 
carcass  of  a  dead  dog,  so  that  they  became  sick, 
and  he  was  put  to  expense  in  caring  for  them,  for 
services  of  physicians,  nurses,  eto.  Plaintiff's  at- 
tention was  called  to  the  bad  quality  of  the  vrater 
after  defendant  bad  gone  into  poasesaion,  made  an 
examination,  and  found  tlie  dog  there,  trat  did  not 
oommiinicate  the  fact  to  detenduib  Held%  that 
defendant  could  recoup  the  damages  suffered.— 
Maywood  v.  Logan,  (Mich.)  48  iTW.  1058. 

Becovery  of  possession. 

6.  In  Michigan,  where  a  tenant  holds  over  the 
second  year  under  a  verbal  lease,  the  landlord  may 
have  restitntion  of  the  premises  at  the  end  of  the 
second  year  without  formal  notice  to  qalt.— Tef  t  v. 
Uincliman,  (Micb.)  48  N.  W.  680. 

 Bight  to  crops. 

7.  Gen.  St.  Minn.  1878,  c  84,  provides  that  a 
landlnnl,  after  any  rent  becomes  due,  may  bring 
an  action  for  tho  recovery  of  the  pflssension  of  the 
demised  premises,  but  does  not  provide  that  the 
comiiic^nL-cment  of  such  an  action  uhall  work  a  for 
feituru  of  the  lease.  The  statute  further  provides 
that  in  ciiso  the  leasee  appeals  be  Is  entitled  to  a 
stay  of  proceed  ings  on  giving  a  bond  conditioned  for 
the  payment  of  all  rent,  and  other  damages  accru- 
ing during  the  pendeooy  of  the  apiteaL  A  leaser 


brought  an  action  nnder  tbe  statute  against  one  in 
posseasion  of  tbe  demised  premlsea,  nnder  a  lesse 
which  oontalnad  no  provision  forare^eatiybira 
breach  of  the  covenant  to  pay  rent  The  leasee 
appealed  to  the  district  court  from  a  judgment 
against  taim,  giving  the  stay  appeal-bond  reqalred 
statute^  Held,  that  a  crop  of  grain  sown  by  the 
lessee,  and  harvested  and  removed  by  him  while 
still  in  possession,  after  the  commencement  of  the 
action,  out  before  Judgment  Id  tbe  diatciet  ooort 
against  him,  belonged  to  hinL— Woodoook  T.  Oatl- 
BOn,  (Mian.)  48  IT.  W.  479. 

IiABCENT. 

Erldenoe — Valae  of  property. 

1.  On  tbe  trial  of  an  indlcbnent  for  the  laroany 
of  a  oow,  evidence  that  tbe  owner  of  the  oow,  bat 
a  short  time  before  she  was  stolen,  paid $50  for  her, 
and  that  defendant  Instructed  bis  employe,  who 
was  assisting  him  in  selling  the  stolen  cow,  to  ask 
•80  or  M>  for  her,  was  anlOoient  to  go  to  tbe  Jwr 
on  tbe  point  that  aha  waa  worth  more  Uuu  ^ 
wb^  atolok— fecQla  v.  Harris,  (MicA.)  48  N.  W. 

fnstmotions. 

8-  An  Instruction  tbat  the  information  chargea 
defendant  with  felonioasly  stealing,  taking,  and 
carrying  away  a  cow,  the  property  of  another, 
and  from  his  possession,  of  the  value  of  tBO.**!'^ 
dently  states  facts  constituting  larceny.— femla 
T.  Harris,  (Mich.)  48  N.  W.  1060. 

8.  There  being  no  evidence  that  the  cow  al- 
leged to  have  been  stolen  was  worth  less  than  $30^ 
it  was  unnecessary  to  instruct  that  stealing  prop- 
erty of  a  less  value  than  835  would  not  constitute 
the  offense  charged.— People  r.  Hania,  (Kloh.)  48 
N.  W.  1080^ 

Lease. 

Bee  XjonOlord  and  Tenant,  9, 8. 

LIBEIi  AND  SZiANDEB. 

By  partner,  see  Partntrthipy  1. 

Wwds  actionable  per  ae. 

t.  Where  defendant  ebaiges  plaintiff  wltb 

forging  a  person's  name  to  a  note,  tbe  natural 
meaning  conveyed  is  that  the  note  was  susceptible 
of  forgery,  and  tbe  words  are  actionable  per  ae.— 
tfeneway  v.  Tborp,  (Uiob.)  48  N.  W.  868. 

Malice — Eridenoe. 

8.  In  an  action  for  Blander,  proof  of  repeti- 
tion of  the  slander  charged  in  the  indictment  i» 
admissible  for  the  purpose  of  showing  malice  oa 
the  part  of  defendant  in  uttering  the  words 
charged.— Beneway  v.  Thorp,  (Kieb.)  48  S.  W.  SSS. 

Privileged  oommnnloations  —  ITewsp*- 

pers. 

8.  The  arti<de  complained  of  as  libelous  waa  aa 
follows:  "A  week  ago,  it  will  be  remembered  that 
a  si^e  was  cracked  in  BothweU,  and  that  $i},006  in 
money  and  about  |30  worth  of  stamps  were  atoleo. 
Yesterday  twohard-looktngcdttzens  oanvassed  tbe 
entire  business  part  of  Windsor,  In  the  effort  to 
sell  stamps  at  half-price.  They  at  last  tried  to  s^ 
tbe  stamps  to  Postmaster  W^Ia,  who  bad  them 
arrested.  They  ware  searolied  at  the  station,  and 
upon  one  of  them  waa  found  880  wortil  of  stampa 
Tney  gave  their  nsmes  as  Edward  H.  HoAlUster 
[plalnilft]  and  Lester  B.  French.  Chief  Bains  will 
hold  them  to  await  developmenta.  It  appeared 
tbat  plaintiff  and  French  were  reputable  intiiens 
of  Detroit;  tbat  plaintiff  bad  purchased  some  Ca- 
nadian stamps  in  Detroit,  and  bad' gone  to  Windsor 
in  company  with  French  to  sell  them ;  tbat  he  took 
the  stamps  first  to  the  post-olBoe,  and  afterward* 
to  several  stationery  stores  to  which  be  was  di- 
rected by  the  assistant  postmaster;  that  the  post- 
master procured  tbe  arrest  of  plaintiff  and  Fiench 
for  the  unlawful  sale  of  stamps,  but  that  be  soon 
afterwards  became  aatiafled  that  there  was  no  in- 
tention to  violate  the  law,  and  he  withdrew  the 
obarRO.  No  oharga  ma  made  aghast  olaintiff 
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Md  l^noh  Id  connectlOD  with  {he  robbe^  at ' 
Bothwell.  Tbe  article  was  received  bydefeodant, ' 
a  daily  paper,  after  plaintiff  was  released,  and  was 
published  on  tbe  following  mominff.  The  false 
statements  Id  the  article  were  not  corrected. 
Held,  tbat  It  was  error  to  direct  a  verdict  for  de- 
fendant—UoADieter  T.  Detnrft  Tree  Presa  Co., 
(Uiob.>48  N.  W.481. 

Pleading  and  proof. 

4.  lo  aa  action  tor  falsely  poblUblnff  that  de- 
fendants had  etdtdned  plaintuS  from  IniringinK  a 
jwtent,  and  had  closed  up  its  business,  plaintiff 
showed,  or  offered  to  show,  that  the  newspaper  ar- 
ticle contained  statements  derogatory  to  pluntlffa 
business,  some  of  which  were  within  ttie  private 
knowledge  of,  and  mnst  have  been  fnmishedby,  de- 
fendants, who  were  platntUTs  competitors;  that 
the  article,  tbe  last  paragraph  of  which,  as  it  came 
to  the  publisher,  was  too  extreme  forpublioatloa, 
came  to  the  bnsiness  olHoe  of  tbe  paper  In  a  strange 
bandwilUng,  and  not  from  any  one  conneoted  with 
the  paper;  that  defendants  oonld  not  explain  an 
item  in  their  eooount-botrict  abowing  a  payment  to 
the  paper  for  advertising  on  a  day  on  which,  and 
for  90  days  prior  to  which,  defendants  had  not  ad- 
vertised In  the  paper,  unless  it  was  this  article; 
that  statements,  similar  to  those  pnbllahed,  were 
repeated  by  one  of  defendants  to  witnesses,  and 
else  in  a  letter  wiltteo  by  their  correspondence 
clerk.  Defendants  dented  having  made  any  saoh 
atatementa  to  tbe  witnesses,  and  ^so  all  knowl- 
edge of  the  art  icle  and  the  letter.  He/d,  that  de- 
fendants' responsibility  for  the  publication  and 
circulation  of  tbo  statements  was  s  question  for  the 
jnr^-HMtey  Uamif 'g  Co.  v.  PerUna,  (BWh.)  48 

5.  Though  an  action,  for  falsely  publishing 
that  defendants  bad  enjoined  plaintiff  from  In- 
fringing a  patent  and  had  closed  up  its  business, 
be  deemed  one  for  slander  of  title,  yet  where  the 
declaration  alleges  special  damages,  and  the  proof 
■hows  that  a  correspondent  refused  to  turn  over 
bis  orders  to  plaintiff  In  consequence  of  a  letter 
from  the  defendants'  clerk,  and  that  wltnossoa 
might  have  purchased  of  plaintiff  but  for  defend- 
ants' statements  to  them,  there  la  sufficient  allega- 
tion and  proof  of  special  damages  to  warrant  a  re- 
ooverr^Hanw  Uanofg  Ga  t.  Perkins,  (IDoh.) 

 Amendment  of  pleadings. 

t.  The  granting  of  leave  to  plaintiff  to  amend 
tals  declaration  in  an  aotion  for  slander,  in  regard 
to  the  time  the  words  charged  were  uttered,  upon 

fayment  of  a  rule  foe  to  defendant,  with  leave  to 
im  to  amend  hisplea,  Is  within  the  discretion  of 
tbe  court,  under  How.  St.  Mich.  |  7881,  giving  the 
ooun  power  to  amend  any  pleading  before  Judg- 
ment.—Benewar  T.  niorp,  (filoh.}  A  M.  W.  MB. 

lilcenae. 

Of  dxajmen,  aee  JCunfctpal  Corporattont*  & 

Zilena. 

See  Judgment,  18;  Logt  and  Lofi{fiHQt%-\\\  Jfe- 

chanici*  JLfens;  Mortgage*' 
Frioritr*  aee  OamlchtneHt.  9,  la 

lilMITATION  OF  AXmOSB. 

See,  also,  .Adverse  PoMetelon. 

On  judgments,  see  JudgmefnU  M,  99l 

Running  of  statute^  see  A^oene  Poiiwtten,  <; 

Ttxxation,  18-17. 

Aotiona  against  h^rs. 

1.  liawa  Wis.  1881,  o.  286,  proTldlng  that  «do 
debt  of  or  tflalm  against  any  deceased  perscm  which 
was  not  a  lien  upon  the  real  estate  of  such  deoed- 
ent  before  bis  death  shall  be  a  lies  upon  or  valid 
claim  against  any  such  real  estate  in  this  state,  for 
the  payment  of  which  such  real  estate  can  be  sold 
by  an  executor  or  administrator  after  three  years 
from  the  death  of  such  decedent,  **  does  not  bar  pro- 
oeediDgs  under  Rev.  St.  Wis.  |  8:^74  et  seq.,  to 
obarge  tbe  heir  with  the  debt  of  her  ancestor ;  the 


•ot  meaning  that  after  tbree  years  from  the  death 
of  a  person  bo  debt  or  claim  shall  ooutinne  to  be  a 
lien  or  valid  claim  against  tbe  land  of  which  he  died 
seised,  so  as  to  authorize  the  ooun^  court  to  order 
it  to  be  sold  by  the  administrator.— Fi^  t.  Jena, 
wein,  (Wis.)  43  N.  W.  flBOu 

DlsabilltiaB  and  exceptionB. 

a.  How.  Bt.  Mich.  %  8724,  which  aUows  suit 
within  two  years  after  the  disoovery  of  a  cause  of 
action  which  has  been  "fraudulentlv  concealed" 
does  not  apply  to  a  case  where  plaintiff  falls  to  avail 
himself  of  tbe  means  and  opportunities  ofterad  flpr 
knowing  fully  the  facts  tH  w  ^eged  cause  of  ao- 
tion.—^rdon  T.  Seligman,  (Mich.)  48  N.  W.  1045. 

Bankraptoy. 

8.  Bev.  St.  U.  a  1S78,  {  BlOO,  which  provides 
that  no  creditor  whose  debt  Is  provable  against  a 
hankrupt  shall  prosecute  any  suit  to  final  judg- 
ment, until  the  qoesttoQ  the  Dankmprs  discharge 
Is  determined,  does  not  prohibit  the  oommenoe- 
ment  of  an  aotion  upon  a  provable  claim  ag^nst  a 
person  who  has  been  adjudged  a  hanlcruiA.  —Da- 
vidson V.  Fisher,  (Minn.)  48  H.  W.  7«w 

Pleading  and  praotioe. 

4.  In  an  action  for  damages  for  the  alleged 
flowage  of  land  by  defendant's  dam,  where  tbe  an- 
swer alleges  that  neither  defendant's  dam  nor  the 
water  therein,  nor  the  pond  thereof,  haa  been 
changed  In  height  within  10  years,  the  period  of 
limitation,  a  finding  by  the  jury  that  defendant's 
dam  and  pond  have  been  maintained  at  the  same 
height  for  a  period  longer  than  that  of  the  statute 
ot  Umitatioos  is  not  oonclualve  of  the  issue  of  how 
kmg  tlw  defsndant  had  continuously  flowed  plain- 
tilPs  land,  moA  not  inconsistent  with  a  negative 
answer  to  tbe  question  whether  plaintiff's  lands,  or 
any  part  thereof,  were  continuously  flowed  or 
otherwise  Injured  during  snch  period.— Hurray  v. 
Soribner  rWis.)  48  N.  W.  649. 

5.  Although  such  question  to  tiie  jnty  did  not 
Include  tbe  qualifloation,  "except  when  prevented 
by  casualty,  leakage,  evaporation,  and  use  of  the 
water  for  the  mill, "  yet,  as  tbe  court  fully  oharged 
the  jury  to  consider  such  exceptions,  and  explained 
that  they  would  not  break  the  continuity,  and,  on 
a  similar  question,  told  them  to  except  "great  and 
nnusnal  freshets, "  It  will  be  presumed  that  In  an- 
swering such  question  the  jury  considered  such  ex- 
ceptions.—ICurray  V.  Soribner,  (Wis.)  48  K.  W. 

fl.  In  an  action  for  damages  for  the  alleged 
flowage  of  land  by  defendant's  dam,  an  answer  al- 
leglng  that  neither  defendant's  dam,  nor  the  water 
therein,  nor  the  pond  thereof,  has  been  ohanged  In 
height  within  the  last  10  years,  is  not  a  good  plea 
of  the  statute  of  limitation,  as  it  does  not  allege  an 
easement  ornss  on  the  land  of  another.— Mnmv 
T.  SeilbDer,  (Wis.)  48  N.  W.  648l 

liiquon. 

Sea  Jmoflitotrtlng  JAq\tort. 

Xds  Pendens, 

Pnwf  of  flUnK  Bee  MartgoQea,  90. 


LOGS  Am)  liOOOINa. 

Petition  for  lien,  see  Partnership,  fi, 

Boomage  charges — Erldenoe. 

1.  The  defendant,  in  an  action  for  boomage 
charges,  set  up  a  counter-claim  for  damagea  for 
plaintiff's  failure  to  deliver  at  dofendiint*s  mill, 
according  to  oontraat«  certain  logs  belontring  to  de- 
feudsat.  The  erldenee  showed  such  fsilure  to  be 
due  to  a  sudden  rise  of  the  river  oausing  the  logs  to 
oome  down  so  fast  aad  In  such  quantities  as  to  form 
a  jam,  and  forciog  them  through  and  under  the 
boom  to  tbe  outside  of  the  divide,  and  Into  t>arta 
of  the  boom  below  defendant's  mill.  Heidi  thatit 
was  competent  for  the  plaintiff  to  show,  In  the  ab- 
sence of  evidence  of  a  specific  contract  to  deliver 
or  pay  the  value  of  tbe  logs  not  deUvered,  that, 
nn&r  such  circumstances,  it  Is  the  eostom  and 
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usage,  known  to  mlU-ownerB  at  fhat  point  on  tbe  ' 
river,  to  float  the  logs  to  Btnne  mill  below,  and  there 
Boale  them,  giving  to  the  owner  of  the  mill  receiv- 
ing them,  and  to  tbe  owner  of  the  logs,  a  correct 
fltatement  and  that  the  former  thereby  became 
liable  to  the  latter  for  the  valno  thereof.— Wausati 
Boom  Co.  V.  Dunbar,  (Wis.)  48  N.  W.  m 

Statntpry  liens. 

2,  Rev.  St.  Wis.  {  497i,  provides  that  aotions 
at  law  or  in  equity  founded  on  a  repealed  stat- 
ute, "whether  instituted  before  or  after  tbe  re- 
pMu  thereof,  shall  not  be  defeated  or  impaired  by 
such  repeal,  but  shall  •  •  •  proceed  to  judg- 
ment In  the  same  manner  *  *  *  as  if  the  re- 
Ddaled  statute  continued  in  full  force  to  tbeday  of 
final  judgment  tbereon,  unless  tbe  rights  of  action 
shall  be  specially  and  expressly  abrogated  or  done 
away  with  by  sucb  repealing  statute. "  Held,  that 
Laws  Wis.  1889,  c.  413,  which  provides  that  there 
shall  be  no  Hen  for  supplies  under  that  act  except 
is  tbe  counties  of  Oconto  and  Douglas,  but  not  ex- 
press^ destroying  pending  actions,  does  not  defeat 
a  pending  action  for  supplies  furnished  in  Lincoln 
county.— Garland  v.  Hlokey,  (Wis.)  48  N.  W.  833. 

8.  PahL  Acts  Mich.  1887,  No.  329.  relating  to 
attachment  to  enforoe  a  laborer's  lieu  on  logs,  re- 
quires notice  of  tbe  claim  of  lien  to  be  grlveo  to  the 
owner.  The  owner  of  logs  sold  them,  reserving 
'  the  title  in  himself  until  paid  for.  The  notice  of 
claim  was  served  oo^  on  ute  assignee  of  this  oou- 
traot.  Held,  in  replevin  by  the  assignee,  where 
it  appeared  that  tbe  owner  had  been  paid  before 
the  replevin  suit  was  commenced,  that  the  service 
was  sutBclent.— Grand  Rapids  Chair  Co.  r.  Run- 
nels, (Miota.)  43  N.  W.  1006. 

4.  The  fiiUars  of  the  affidavit  for  the  ftttaob- 
ment  to  state  tbe  owner  of  the  logs  Is  not  error, 
tbe  statute  not  requiring  such  allegation. --^^rana 
Rapids  Chair  Co.  v.  Runnela,  (Mlob.)  43  N.  W.  1006. 

5.  The  provisions  ot  Pub.  Aote  Hlch.  1887,  No. 
SS9,  relating  to  attachmeut  to  enforoe  a  laborer's 
lien  on  logs,  giving  a  lien  for  '^cutting,  skidding, 
falling,  hauling,  scaling,  banking,  diiving,  run- 
ning, rafting,  or  booming  any  logs, "  oover  labor 
performed"  in  cutting,  skidding,  hauling,  chopping, 
sawing,  swamping,  loading,  and  falling.  "-Grand 
Rapids  Chair  Co.  v.  Runnels,  (Mich.)  48  JX.  W. 
1006. 

6.  Under  section  6,  which  provldse  for  service 

of  a  copy  of  the  writ  of  attachment  by  the  sheriff 
upon  the  log-owner,  if  such  owner  "be  known  to 
him,  and  residing  in  this  state, "  and  that  Uie  pro- 
oess  m^  he  served  in  any  county  of  the  state,  the 
sheriff  of  one  county  may  make  valid  service  tn 
another.— Grand  Rapids  Chair  Co.  v.  Runnela, 
(Mlob.)  48  N.  W.  100& 

7.  Gen.  St  Minn.  1878,  o.  83,  S  68,  provides  that 
"any  person  who  mar  do  or  perform  any  manual 
labor  in  cutting,  banking,  driving, "etc,  any  logs 
or  timber,  shall  hare  a  lien  thereon  for  such  serv- 
ices. Held  that,  where  a  man  and  his  team  are 
employed,  at  a  gross  price  for  both,  to  haul  or  bank 
logs,  bis  lien  on  the  logs  extends  to  the  use  of  tbe 
team,  although  tbe  employer  may  afterwards  put 
them  to  work  separately,  on  different  parts  of  the 
work.— Martin  v.  Wakefield,  (Minn.)  ^  N.  W.9ee. 

8.  Where  the  whole  of  tbe  services  are  per- 
formed under  one  contract  of  employment  in  get- 
ting out  a  single  lot  of  logs,  two  different  mants, 
however,  being  put  on  dinerent  portions  of  them, 
aooording  to  their  grade  or  qnality,  the  laborer 
may  cl^m  and  enforce  his  lien  for  his  entire  serv- 
ices upon  that  part  bearing  one  of  these  marks. — 
MarUn  v.  Wakefield,  (Minn.)  48  N.  W.  966. 

9t  Laws  Mich.  18S7,  Act  239,  Is  entitled  "An  act 
establishing  a  lien  for  Idbor  and  services  upon 
lumber,  •  *  •  and  all  other  forest  products, " 
etc..  and  provides  that  any  person  or  persons  who 

f>erform  any  labor  or  services  In  manufacturing 
umber,  or  in  cutting,  skidding,  etc.,  any  logs  or 
other  forest  products,  shall  have  a  lien  thereon  for 
the  amount  due  for  such  labor,  and  the  same  shall 
take  precedence  of  all  other  liens  thereon,  eto. 
Hetd,  that  the  benefit  of  the  lien  given  hy  this 
statute  does  not  extend  tocontraotonfor  the  work 
and  labor  mentioned  In  the  statute.— Kieldsen  r. 
WUson,  (Mich.)  43  N.  W.  1061. 


10.  Section  IS  of  such  act  provides  that  in  all 
suits  prosecuted  under  tbe  provisions  of  this  act 
tbe  juty  shall,  in  addition  to  finding  the  sum  due 
tbe  plaintiff,  a^lsoflnd  that  the  same  is  due  for  labor 

Etrformed  upon  tbe  products  mentioned  In  the  deo- 
ration;  but,  If  the  jury  find  that  tbe  amount  due 
plainiiff  is  not  a  lien,  he  shall  not  be  nonsuited,  but 
shall  be  entitled  te  a  judgment  as  in  other  civil  oo- 
tlons.  Heldy  that  in  an  action  by  a  contractor  for 
labor,  where  the  verdict  is  for  plaintiff,  but  is 
silent  as  to  the  lien.  It  Is  to  he  prraumed  that  the 
jury  found  no  lien,  and  the  verdlot  will  be  allowed 
to  sUnd.— Eltidsen  r.  Wilson,  (Hioh.)  48  N.  W. 
1064. 

—  Waiver. 

11.  Where  the  mtll-owner,  knowing  that  the 
lumber  to  be  sawed  from  the  logs  has  been  sold, 
saws  them  aeoordlng  to  the  pnren  nser's  dlTeettoM, 
separately  piles  the  lumber,  and  marks  it  with  Us 
initials,  and  accepts  the  seller's  note  for  tbe  price 
ot  sawing,  be  thereby  waivts  his  right  to  a  Ilea 
on  the  lumber.— Tyler  t.  Blodgett  ft  Davis  XiomtMr 
Ca,  (Miob.)  48  M.  W.  108^ 

Lnnatlo. 

&ee  Insanity. 

Kagistrate. 
See  AtfHeet  of  a«  Pmoa 

Malice. 

BeeZOwI  and  Slander^  8;  Jfalfeloiw  Pnteom- 
Hon. 

KAUdOUS  FBOSECUnOir. 
When  maintainable. 

1.  An  action  may  be  m^totned  for  tbe  ni^ 

licious  proseuutlon  of  an  action  of  replevin,  al- 
though plaintiff  recovered  In  the  replevin  suit  the 
damages  suffered  'rem  tbe  ta'king  and  detention  M 
his  ^Mids.— UoFhenon  t.  Bnnyon,  (Hlnn.)  48  H> 

3.  An  action  may  be  maintained  for  the  prose- 
cution of  a  civil  suit  maliciously  and  without  prob- 
able cause,  even  though  there  was  no  Interfer- 
anoe  vrith  the  person  or  propen^of  the  defendank 
— McFhenon  t.  Ranyon,  (MIon.)  48  IT.  W.  888^ 

Kalioe  or  probabto  oatise. 

8.  Where  the  alleged  malloloas  proseoaUon 

was  for  an  alleged  fraudulent  disposal  of  mort- 
gaged chattels,  tbe  fact  that  the  accused  (plalntitn 
bad  a  large  amount  of  property  may  be  shown,  as 
bearing  upon  tbe  question  whether  the  defendant 
bad  reasonable  ground  to  believe  that  the  plaintiff 
bad  disposed  ot  the  mortgaged  propeny  with 
fraudulent  intent--^^saii  Mott,  QiinD.)  48  K. 
W.  691.  V  # 

4.  In  an  aotdon  for  malicious  proseootlon  and 
false  Imprisonment  it  Is  proper  to  mlow  the  joatioa 
before  whom  the  proceedings  were  had  to  state 
fully  what  took  ploocL  and  to  answer  the  question, 
upon  oross-ezamlnatiOD,  what  conduct.  It  any,  on 
the  part  of  defendant  indicated  maliciousness  or 
over-anxiety  to  prosecute  the  case,  no  ground  be- 
ing stated  for  plaintifl'B  objection  te  such  quesUon. 
— Thursten  v.  Wright.  (Mich.)  48  N.  W.  WO. 

K.  A  letter  of  the  prosecuting  attorney,  antlui^ 
izing  the  commencement  of  tbe  prosecution  com- 
plained of,  is  admissible  where  it  tends  to  show 
motive,  and  probable  cause  to  believe  tiiat  an  of* 
fense  had  been  committed,  and  Uiat  the  eonrse  usu* 
al  in  sucb  cases  was  taken. — Thurston  r.  WrigliL 
(Mich.)  43  N.  W.  860. 

6.  Testimony  of  the  plaintiff,  niMU  direct  ex- 
amination, as  to  Us  having  had  a  aiflloiUtr  with 
defendant  la  proper  where  it  has  a  hearing  npoa 
the  question  of  malice.  —  Thorston  t*  W rights 
(Mich.)  48  N.  W.  860. 

7.  The  plaintiff  nu^  show  exhlUtbn  of  fait 
Ing  on  the  port  of  defendant  after  the  proseoutioa 
was  oommenoed,  as  tending  to  show  motive,  where 
aoch  exhlhitioii  of  feeUng  Is  oonneoted  with  tbe 
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nftUer  In  eontroversy,  but  not  otherwl**.— Thnr*- 
toa     Wrlffbt,  (Mich.)  4>  N.  W.  86a 

8.  It  wu  proper  to  etaarge  tlw  jvfT  tut  m 

determining  defendant's  malloe  tbey  mlgbt  con- 
sider any  stAtements  wbich  tbey  found  were  made 
by  bim  in  which  be  expressed  111  feeling  aghast 
tbe  plaiatUL— Tbnrstoii  T.  Wrigbt,  (Mi^)  48  N. 

w.sea 

 Advloe  of  oonnBel. 

9.  It  was  proper  to  refuse  to  instmot  tbe  jars 
that  U  tbey  found  that  defendant  merely  stated 
the  facts  and  circnmstances  of  whiob  M  oom- 
platned,  after  being  advised  by  tali  l>tt'>nieyt 
receiving  a  letter  from  tbe  prosecuttiur  attomn' 
authorizing  tbe  prosecution,  and  left  vl  detenut- 
nation  to  the  nnblased  and  unsolicited  conduct  of 
the  justice,  and  that  these  tacU  were  reduced  to 
writing  by  the  Justice,  and  sworn  to  bydefendan^ 
and  that  upon  this  complaint,  afterwards  approrea 
by  the  prosecuting  attorney,  tbe  warrant  waa 
made  by  the  jnstioe,  then  defendant  would  not  be 
liable  in  an  action  for  false  Imprisonment,  as  such 
Instruction  omitted  the  essential  condition  that  de- 
fendant should  have  made  »  full  and  fair  atato- 
inent  of  all  the  facU  known  to  bIm,  to  the  proiie- 
cuting  attorney,  and  bis  own  attomey.  and  acted 
upon  their  advloe  in  nod  ftlth.  — lliwston  t. 
Wright,  (Mlob.)  48  H.  W.  m 

Evidence. 

10.  The  prosecution  complained  of  was  tor  ob- 
•tructioo  of  an  allied  blgbway  across  the  land  of 
plaintiffs  wife.  One  of  plaintiff's  witnesses  Id 
the  present  action  testiflea  tliat  about  tbe  time  tbe 
former  controversy  arose  he  agreed  to  pay  plain- 
tiff, by  order  on  defendant,  for  tbe  rigbt  to  haul 
logs  across  the  land,  and  defendant  would  not  aft- 
erwards pay  such  order.  Held,  that  the  testimony 
was  irrelevant  and  immatenaL  —  TburstOD  T. 
'Wright,  (Mich.)  48  N.  W.  860. 

11.  In  an  aouon  for  a  malicious  prosecatlcn,  tbe 
condition  of  the  E^ntlfTs  family  is  not  to  be 
ahown,  for  tbe  purpose  of  affecting  the  amount  of 
ffeneral  damages.— IMsaa  T.  Kott,  (Ulnn.)  48  N. 
W.  6W. 

12.  Tbe  plaintiff.  In  proving  damage*  sus- 
tained by  reason  cS  the  prosecution,  having  shown 
that  he  nad  subpoenaed  witnesses,  and  tho  amount 
that  be  had  paid  them,  tbe  defendant  has  tbe 
right,  upon  cross-examination,  to  ask  what  be  paid 
to  any  one  of  them.— Thnratoo  r.  Wilgbtt  (Mtbh.) 

MAIiFBAOnOSU 

What  oonatitateB. 

In  an  action  for  malpractice  in  tbe  treat- 
inent  of  a  broken  log  it  appeared  that  In  setting  the 
leg  and  in  Its  treatment  defendants  exercised  or- 
dinary care  and  skill,  and  used  means  and  ^ipll- 
•noes  nstialiy  used  by  skillful  pbysioians  in  uadb 
oases;  but  when  the  patient  was  olscbarged  they 
guve  mm  no  tustmctions  as  to  the  care  ox  the  In- 
jured leg.  There  was  also  evidence  to  show  tbat 
the  bones  were  not  well  knit  when  tbe  patient  was 
•discharged.  Tbe  leg  soon  ttecame  betit,  and  Anally 
bad  10  oe  amputated.  Held,  that  tbe  failure  to 
jrire  instructions  as  to  the  care  of  the  leg  was  neg- 
ligence for  which  tbey  were  liable.— Book  T.  The 
<ierman  Kiinik,  (lowa,)  48  N.  W.  017. 

MANDAMUS. 

TFo  set  aside  order  of  court,  see  Judgmmt,  Ul 
To  supervisors,  see  Drtiimige.  4. 
When  lies,  see  IntoxUxMng  I^iguors,  %, 

To  auditor  general. 

1.  Mnndamiui  wUl  lie  against  tbe  auditor  gea- 
•rai  to  issue  bis  warrant  on  the  state  treasury  to 
nay  adatmofaJnsUoeof  the  peaos.dnljr  allowed 
hy  tho  circuit  court,  inoorred  nnoer  How.  St. 
Mich.  I  9593,  providing  that  tbe  justice  of  the 
peace  who  holds  an  Inquest  on  the  body  of  a 
stranger  Is  to  have  the  expenses  of  the  buriiu,  with 
bis  fees,  and  all  expenses  of  tbe  inquest,  paid  to 
Um  trom  the  state  treasury;  theaocouutof  suoh 


expenses  and  fees  being  first  allowed  by  tbe  cir- 
enit  oonrt  for  the  ooonty.— Laobanoa  t.  Auditor 
General,  (Ulcb.)  48  N.  W.  1005. 

To  Bohool  board. 

8.  Where  tbe  directors  of  a  sobool-distrlct  re- 
fuse to  recognize,  as  a  part  of  the  district,  territory 
alleged  by  the  inhabitants  thereof  to  bo  a  part  of 
such  district,  and  to  provide  such  territory  with 
proper  school  facilities,  mavdtimits  will  lie  to 
compel  them  to  grant  the  relief  asked. — Hancock 
V.  District  Township  of  Feny,  (Iowa,)  48  If.  W. 
527. 

To  private  corporation. 

9.  Where  sn  sward  iat  damams  nsultinff  ts 
land  from  the  oonstniothm  of  a  nulroad  across  It 
has  been  dnly  made,  from  which  no  appeal  has 
been  taken,  mandnmua  will  lie  to  compel  the  de- 
posit by  tbe  railroad  oompauy<tf  tbe  amount  of  the 
award  with  the  oon&ty  iudse,  as  required  by  sts^ 
ute.— titete  T.  Orsnd  Islsnirk  W.CR.  Oo^  (Kstk) 
48  K.  W.  410. 

Manalaiightor* 

8«sHonile(dib8,4. 

MABBIAO& 

Validity— Indian  marriagfr 

1.  iCarrlages  between  members  of  Xndlsiitrlbes 

In  tribal  relations,  valid  by  the  Indian  laws,  and 
contracted  at  a  time  when  there  was  no  law  of  tbe 
United  States  on  the  subject  of  Indian  marriwes, 
must  be  recognised  by  the  state  courts,  as  Indians 
in  tribal  relations  are  not  subject  to  state  laws.— 
Kobogumv.Jaoksonlron  Co.,  (Mloh.)43IT.  W.808. 

Proof. 

2.  A  divorce  will  not  be  presumed  where  there 
is  no  evidenoe  of  oouduct  inconaislent  with  tbe 
continuance  of  the  marriage  relation  on  the  part 
of  a  wife,  though  tbe  hnsbaad  has  deserted  her 
and  married  again.— Oilman  T.  Bheats,  ^wa,)  48 
N.  W.  S09. 

&  Tbe  marriage  oertlfioate,  and  the  nncontra. 
dieted  testimony  of  two  witnesses  having  personal 
knowledge  of  the  facts,  as  to  a  marriage,  are  sulB- 
olent  evidenoe  thereof.— Gllmaa  T.  Bbests,  (Iowa.) 

48  M.  W.  m 

Annulment. 

4.  Where  It  appears  tlkst  oomplslnsnt,  s  man 
of  about  75,  blind,  more  or  toss  dea£  and  otherwise 
broken,  who  bsd  Just  received  a  liberal  pension, 
with  a  large  amount  of  arrears,  was  induced,  by 
putting  bim  under  tbe  influence  of  liquors,  and 
probably  of  drugs,  to  marry  defendant,  a  woman 
less  than  half  bU  age,  who  bad  a  young  child,  and 
with  whom  he  was  very  slightly  acquainted,  and 
for  whom  he  entert^ned  no  attactiment,  a  decree 
annulling  the  marriage  la  propar.— OlllsttT.  WW 
lett,  (Mioh.)  48N.  W.  IIOL 

MASTEB  AND  BBBVANT. 

AssnmptloB  of  risks,  see  MxmidptH  CorporaHonik 

18. 

Kegligenoe  M  master,  see  AiilnNid  CotnpoMss, 


 of  senrsnt,  see  NeoUoeneeJL 

Torts  of  servant,  see  Cnrrlera,  8. 

Kegligenoe  of  master. 

1.  Where  plaintiff  was  Injured,  while  at  woffe 
in  defendant's  mill,  by  his  leg  being  drawn  into  a 
set  of  cog-wheels,  evidenoe  that  it  was  customary 
in  other  mills  to  cover  such  gearing  was  compe- 
tent, ss  bearing  on  the  question  wbetber  defendant 
was  negligent  In  not  having  it  covered  In  its  mUL 
— Nadau  T.  White  jUver  Lumber  Ca,  (Wis.)  48  M. 
W.1186. 

8.  Evidenoe  that  the  gearing  could  have  been 
covered  on  tbe  sUeMhouA  nnneoessaiy,  was  cooip 
pet«Qt.— NadanT.WhitaltiTerLambarOo.,(WlB.) 
48  N.  W.  1188. 

8.  Under  the  vols  that  the  statement  of  a  third 
penoB,Is  oumpeteat  avidaaea  agirinst  s  person  who 
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IKDES. 


bw  rarerred  Mother  to  him  for  informatiOD,  the 
testtmoDy  of  a  witness  who  acted  as  Interpreter 
between  defendant's  foreman  and  plaintiff  when 
the  latter  was  employed  was  admissible.  In  an  ac> 
tlon  for  Injuries  alleged  to  have  been  caused  by  de- 
fendant's  negligence,  to  show  what  was  said  at  the 
time.— Nadau  t.  White  River  Lamber  Co.,  (Wis.) 

4.  Where  plslntlir  claims  that  he  waa  ran 

over,  while  coupling  cars  for  defendant,  through 
hts  foot  being  caught  in  a  splinter  on  the  inside  of 
the  railroad  track,  he  caonot  recover  for  the  neg- 
Ugenoe  of  defendant  in  allowing  freight  to  pro- 
ject over  the  end  of  one  of  the  cars,  as  he  was  not 
Injured  thereby.— Doyle  Bt.  FauL  H.  &  M.  By. 
Co.,  (Hisn.)  43  IT.  W  787. 

5.  Liability  for  injuries  to  plaintiff  resulting 
from  bis  foot  being  caught  by  a  splinter  on  the  in- 
side of  defendant's  railroad  track  is  not  established, 
unless  it  is  shown  that  the  defendant  had  notice 
of  the  defect,  or  that  in  the  exercise  of  reasonable 
care  the  defendant  should  have  known  It,  or  should 
have  apprehended  it,  and  that  it  was  dangeroua.— 
Doyle  V.  St  Pml,  IL  ft  IL  By.  Ga,  (Ifinn.)  48  K. 
W.  787. 

B.  Plaintiff,  a  miller  in  defendant's  employ, 
was  injured  by  the  giving  way  of  a  spout  in  the 
mill  used  for  passing  mill-stuffs  from  one  part  of 
the  mill  to  another,  upon  which  plaintiff  had 
climbed  to  reach  to  a  certain  place.  The  spout  waa 
in  Ita  proper  place,  and  was  secure  for  the  puz^ 
pose  for  which  It  was  intended,  and  plaintiff  was 
familiar  with  It.  Held,  that  no  n^lurence  on  the 
part  of  defendant  w^  shown. — Stflimidt  T.  L^te- 
kow,  (Dak.)  4S  N.  W.  8i». 

7.  The  issne  brtng  an  to  whether  the  eondnot 
of  a  railroad  compuiy  In  the  nae  of  partially  worn 
rails  for  side  tracks  at  a  railway  station  is  negU- 

f'once,  proof  may  be  made  that  the  conduct  in  ques- 
ioa  is  in  accordance  with  the  general  custom  of 
other  i-ailroadcompaniea  under  Mke  oiroumBtanoea. 
—Doyle  V.  Bt.  Paul,  IL  &  M.  By.  Ca,  (Minn.)  48 
N.  W.  787.  ■  •  * 

6.  The  question  being  whether  the  plalntlfiPs 
foot  was  caught  by  a  splinter  on  the  Inside  of  de- 
fendant's railroad  track  or  raiL  and  as  to  whether 
the  defendant  is  chargeable  with  negligence  there- 
for, danger  from  sach  cause  not  being  self-evident, 
It  u  competent  for  the  defendant  to  show  bj  tet- 
perianeed  witnesses  that  such  acoidente  have  heen 
onknown.— Doyle  v.  Bt.  FauL  M.  &  M.  By,  Co., 
(Minn.)  «N.W.  787. 

fi.  In  an  action  for  -injuries,  sustained  in  de- 
fendant's saw-mill,  it  appeared  that  plidntiff, 
when  injured,  waa  19  years  of  age;  that  he  was 
Inexperienced  In  working  in  a  saw-mill,  or  about 
machinery,  before  he  was  employed  by  defendant; 
that  defendant's  foreman,  who  employed  him,  was 
Informed  of  that  fact,  and  told  him  that  he  would 

five  him  a  place  not  dangerous,  and  showed  it  to 
Im ;  that  It  was  an  alley  19  Inuhes  wide,  and  that 
behind  him,  while  at  work  there,  and  at  a  point 
which  he  haid  to  pass  oocasiooally,  was  a  set  of  cog- 
wheels, revolving  inward,  18  inches  above  the 
floor,  exposed  towards  the  alley,  and  covered  on 
top,  so  as  to  be  parUally  concealed  from  the  view 
of^ a  person  working  there,  and  so  near  tbe  alley 
that  the  clothes  of  such  person  might  be  readily 
seized  in  passing,  and  his  limbs  drawn  In  and 
orunhed  by  the  wheels;  that  plaintiff  had  been  at 
work  Ave  days  when  he  was  so  Injured;  and  that 
""he  foreman  had  not  instruoted  or  warned  him  as 
u,  .^ny  danger.  Plaintiff's  evidence  showed  that 
he  bad  not  noticed  the  wheels  until  be  was  Injured, 
and  that  ordinarily  wheels  In  such  a  posIUon  were 
covered  on  the  sides  as  well  as  on  top,  which  might 
have  been  done  without  impairing  their  efficiency, 
and  at  a  trifling  expense.  Ifeld,  that  the  ques- 
tions of  negligence  and  contributory  negligence 
were  for  the  jnxy,  and  that  the  evidence  snstalned 
a  verdict  for  pl^ntlff.— Nadan  v.  White  River  Lum- 
ber Co.,  (Wis.)  48  N.  W.  1135.* 

10.  In  view  of  sncb  evidence,  the  foreman  was 
negligent  in  failing  to  inform  plaintiff  at  the  dan- 
gers of  his  position.— Kadau  v.  White  River  Lttm- 
ber  Co.,  (Wis.)  48  N.  W.  118S.* 

11.  A  finding  that  prior  to  the  injury  plaintiff 
did  not  have  saf&olent  knowledge  to  comprehend 


toe  risks  ot  his  employment,  and  tbat  deiraaant 
knew,  and  had  cause  to  know,  that  fact,  was  war- 
ranted by  the  evidence.— Nadau  v.  White  Bivr* 
Lumber  Co.,  (Wis.)  43  N.  W.  1135* 

13.  In  an  action  for  tbe  death  of  a  servant  of 
defendant,  an  Instruction  that  If  the  jury  believe 
from  tiie  evidence  that  the  deceased  ''came  to  bis 
death  through  the  wrongfol  act,  default,  <k-  negli- 
gence of  defendant,  or  fte  senranU  or  employos, 
and  not  through  his  own  wrongful  act  or  negli- 
gence, then  they  will  find  for  plaintiff, "  etc,  is 
too  broad  and  indeflnitek  and  fails  to  (Ustlnguidi 
Detween  the  acts  of  a  Ticejtrlnotari  and  temw- 
servant.  —  Chicago.  B.  &  Q.  B.  Ca  ▼.  SolUvan, 
(Neb.)43N.  W.4HSu 

18.  The  giving  of  an  order  to  an  inexperienced 
brakeman  to  uncouple  an  engine  from  a  train 
while  in  motion  does  not  support  an  allegation  ot 
negligence,  where  the  uncontradtoted  testunony  of 
the  engineer  shows  that  he  had  explained  quite 
ful^  to  the  brakeman  how  to  make  tut  partioilar 
uncoupling  immediately  before,  and  told  him  to 
take  hold  of  the  handle  and  secure  a  sure  foothold 
at  the  end  of  the  oar  before  giving  the  signal  to 
move  the  engine ;  and  it  appeared  that  it  was  mora 
practicable,  and  the  common  practice  under  the 
clroomstances,  to  make  the  nnooupllng  while  the 
train  was  in  motion.— Qorman  v.  Minneapolis  Se 
St.  L.  Ry.  Co.,  (Iowa,)  43  N.  W.  806. 

14.  In  an  aotlon  against  a  railroad  company  for 
negligently  causing  the  death  of  a  brakcunan  by 
the  irauance  of  an  order  to  him,  through  the  oon- 
duotor  of  the  train,  to  uncouple  an  engine  from  a 
moving  train,  the  refusal  to  submit  a  special  find- 
ing as  to  what  negligent  act  was  done,  or  what 
dutjy  waa  omitted  by  any  employe  of  defendant, 
which  caused  the  accident,  is  proper. — Gorman  v. 
Minneapolis  ft  St.  L.  Ry.  Co..  (Iowa.)  48  N.  W.  908. 

16u  The  fact  that  the  engine  pulled  away  from 
the  train  very  quickly  does  not  constituto  negli- 
gence, as  the  purpose  of  detaching  it  waa  that  it 
might  move  in  advance  of  the  train.— Gorman  v. 
MlnneapoUs  &  Bt.  L.  Ry.  Co.,  (Iowa,)  4S  y.  W.  90S. 

10.  It  is  not  negligence  for  a  r^road  company 
to  employ  an  inexperienced  youth  of  28  years  as 
brakeman,  where  there  is  nothing  to  show  that  he 
was  not  physically  and  mentally  qualified  to  lean 
and  perform  the  duUes  of  a  brakeman. — Glorman 
T.  Mbineapolls  A  St  I*  By.  Co,,  CEowa,)  48  It.  W. 
808. 

17.  Plaintiff,  employed  as  hrakema'n  by  defend- 
ant, was  Injured  while  coupling  a  passenger  en- 
gine with  a  freight-car.  It  appearad  that  plain- 
tiff performed  vae  service  required  of  bim  in 
»\U3h  a  manner  that  he  would  not  have  been  in- 
jured if  the  engine  had  been  supplied  with  the 
ordinary  draft-iron  used  on  freight  trains;  but  it 
appeared  that  the  draft-Iron  used  was  one  de- 
sQined  for  passenger  trains,  with  which  plaintiff 
was  not  acquaintod,  having  had  but  little  exneri- 
enoe,  and  having  been  employed  on^  on  frn^it 
trains.  Nor  had  plaintiff  received  any  Instruc- 
tions as  to  ooupung  under  auoh  oiroumstanoas. 
Held,  that  a  verdiotfor  plaintiff  would  not  be  dis- 
turbed.—Hungerford  T.  GhloagOb  H.  ft  Btk  P.  By. 
Co.,  (Minn.)  48  N.  W.  884. 

Negligence  of  fisllow-eervanto. 

18.  The  defendant  had  operated  Ite  line  of  rail- 
road from  Chicago  to  St.  Paul  about  six  months, 
when  plaintiff  was  Injured  by  the  negligence  of  a 
co-employe  while  operating  an  enginehauling  cara 
on  a  temporary  track,  for  the  purpose  of  filling  ia 
low-laud  for  a  yard  at  St.  Paul.  Held,  that  defend- 
ant could  not  claim  the  benefit  of  Laws  Minn.  188^ 
0. 18, 1 1,  exempting  a  new  road,  or  part  thereof, 
not  open  to  puhlio  travel  or  use,  from  liability  to 
an  employe  tor  injuries  austained  through  the  nee- 
ligence  of  a  oo-employe. — S<dineider  T.  Chicago,  B. 
&  N.  R.  Co.,  (Minn.)  48  N.  W.  783. 

19.  Where  an  experienced  carpenter  Is  Injured 
by  tbe  breaking  of  a  scaffold  planv,  on  which  lie  is 
working,  and  In  an  action  for  damages  it  appears 
that  the  plank  was  put  in  place  by  a  feUow^wcu^ 
man,  or  oy  direction  of  a  mere  foreman  of  the  mas- 
ter wiUiout  dlsoretlonary  power,  It  la  not  error  to 
dlreot  a  verdict  for  the  master.- Dewey  t.  Faxhe, 
Davis  &  Co.,  (Mich.)  48  N.  W.  844. 
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with  the  board  or  public  worka,  whOM  dntv  It  is  to 
keep  the  street  is  repair. — CooU  T.  (Mtr  of  Detrolk 
(MioH.)  43  N.  W.  17, 

Bisks  of  employment. 

31-  Defendant  was  engaged  In  tmlldlng  m  slip 
In  the  river.  In  prosecuting  the  work,  two  pile- 
drivers  were  OBed,  and  a  small  scow  constructed, 
for  the  purpose  of  transporting  piles,  and  for  the 
workmen  to  stand  upon.  The  scow  was  moved 
from  place  to  place  with  pike  poles,  In  the  hands 
of  the  workmen.  At  the  time  of  the  accident  the 
men  were  engaged  in  taking  the  scow  around  the 
rear  and  of  the  pile^river.  In  doing  so,  tbej 
passed  along  the  lower  side  of  the  plie^rlTer,  an- 
til  the  soow  prelected  about  half  iu  dlatanoe  past 
the  rear  and,  woen  a  line  from  the  pUe-driver  was 
made  fiwt  to  the  forward  part  of  the  aoow.  While 
some  of  the  workmen  were  pulling  in  with  this 
line,  deceased  went  to  the  rear  of  the  soow,  and 
pushed  against  the  pile-driver.  Els  pike  pole 
slipped,  stuck  In  the  timber,  and  caused  deceased 
to  lose  his  balance,  and  full  overboard.  Deceased 
had  been  employed  by  defendant  in  stmilar  work 
for  six  or  seven  years,  and  was  familiar  with  the 
work,  and  with  its  exposures  and  dangers.  Heldy 
that  defendant  was  not  liable. — Fisher  r.  Chicago 
&  O.  T.  Ry.  Co.,  (Mich.)  48  N,  W,  9M. 

83.  Though  plaintift,  injured  while  at  work  in 
defendant's  mill  by  bis  leg  being  drawn  into  a  set 
of  cog-wheels,  had  been  at  work  Ave  days  before 
the  accident  occorred,  yet,  as  the  evidence  tended 
to  show  that  the  place  where  he  was  at  work 
had  been  shown  to  him,  at  the  time  he  was  em- 

eoyed,  from  a  point  where  the  gearing  could  not 
I  seen,  tbe  question  whether  be  knew  of  its  ex- 
istence was  for  the  jury,  and  a  negative  finding  is 
sufflciently  sustained  by  the  evidence.— Nadau  r. 
White  Kiver  Lumber  Co.,  (.Wis.)  48  N.  W.  1186. 

38.  Where  the  evidence  shows  that  the  danger 
was  une  which  oughL  not  to  have  attended  plain- 
tiff's  employment,  out  was  caused  by  defendant's 
neKligenoe,  the  burden  of  proving  that  plaintifl 
had  assumed  it  as  a  risk  of  his  employment  Is  on 
defendant.— Nadau  v.  While  Kiver  Lumber  Co., 
'Wis.)  43  N.  W,  1136. 

34.  A  person  employed  as  a  brakeman  on  a  sec- 
tion of  four  miles  of  railroad,  and  notified  that 
there  were  stone  piles  beside  the  road,  and  so  near 
to  it  that  a  person  on  tbe  side  of  a  car  passing  them 
would  be  struck,  is  to  be  deemed  to  have  assumed 
the  risk  from  that  cause,  although  the  precise  lo- 
cation of  tiM  Stone  piles  was  not  stated  to  bim.— 
Bmith  T.  Winona  A  Bt  F.  B.  Co.,  (Ulan.)  48  N. 
W.  968. 

Servanl^s  oontributory  negligenoe. 

26.  About  two  months  befim  an  Injury  to  fdaln- 
tiff,  a  miller,  caused,  while  pl^ntlff  was  working 
in  defendant's  mllL  by  the  giving  away  of  a  spout 
upon  which  plaintiff  climbed,  ptuntiff  had  climbed 
on  the  same  spout,  when  it  gave  way,  though  In 
perfect  order.  Plaiptiff  assisted  in  repairing  It, 
osine  the  same  materials,  and  replacing  It  as  It 
was  before.  There  was  no  evidence  that  there  was 
any  stronger  method  of  aeourtng  the  spout.  Held, 
that  he  was  guilty  of  oontributory  negligence 
barHng  recovery,  thongh  he  had  supposed  that 
other  repairs  were  to  be  made,  even  if  defendant 
were  negligent  in  not  maintaining  a  stronger  pipe. 
—Schmidt  V.  Leistekow,  (Dak.)  48  S.  W,  S30. 

26.  The  plaintiff,  an  employe  of  defendant  rail- 
road company,  was  engaged  in  turning  an  engine 
Upon  a  turn-table,  with  the  assistance  of  another 
engine  upon  an  adjoining  track,  a  stick  being 
placed  between  them,  which  was  held  by  the  plaln- 
Wlt.  When  the  pressure  was  applied,  the  engine 
upon  the  table  slid  or  ran  off,  and  became  fast  in 
the  curb.   The  stick  broke,  and  plaintiff  was  In- 

{ured  between  the  engines  as  they  were  suddenly 
irought  together.  The  evidence  tended  to  show 
that  the  manner  of  operating  the  turn-table  by  the 
aid  of  another  engine  was  authorized  by  the  de- 
fendant; that  plaintiff  had  not  been  instructed 
now  to  hold  the  stick  or  warned  to  do  the  work 


Donald  V.  Chicago,BL  M.  &  O.  By.  Co.,  (Minn.) 
48  N.  W.  380, 

37.  Plaintiff,  an  experienced  head  brakeman, 
was  ordered  to  get  a  oar  from  a  side  track.  He 
testified  that  he  noticed,  as  the  engine,  approached 
in  accordance  with  his  signal,  that  the  draw-bar  of 
the  car  had  fallen,  and  was  too  low ;  that  he  tried 
to  lift  the  bar  with  his  knee,  and,  failing  to  lift  It 
high  enough,  its  edge  slipped  on  the  edge  of  the 
draw-bar  of  the  car  attached  to  the  engine,  and 
his  hand  was  caught  and  crushed;  and  that,  if  he 
had  looked  before  the  oars  came  together,  he  could 
have  seen  tbe  defect,  and  stepped  out,  out  as  it 
was  he  bad  Ume  only  to  make  the  conpling  as  well 
as  be  could.  He  had  a  lantern  on  his  right  arm, 
and  made  tbe  coupling  with  his  left  band.  The 
company  had  given  him  a  printed  order  that  each 
employe,  before  exposing  himself  to  danger,  must 
examine  all  machinery,  cars,  etc.,  satisfying  him- 
self that  they  are  safe,  and  that  he  shoula  take 
sufBolenttime  for  such  examination,  and  should  re- 
fuse to  obey  orders  exposing  himself  to  danger. 
Fl^ntifl  was  acting  under  no  orders  as  to  the  man- 
ner or  time  of  coupling.  Held,  that  he  oould  not 
recover  for  the  injury.— Karrer  v.  Detroit,  Q.  H. 
&  M.  Ry.  Co.,  (Mich.)  48  N.  W.  870. 

 Bules  of  railroad  company. 

98.  In  an  action  for  negligently  caneing  tiM 
death  of  a  brakemBii  in  defenoant's  employ,  evi- 
dence of  what  a  witneea  knew  from  his  experience 
on  various  roads  concerning  the  general  custom  as 
to  the  brakeman's  duties  in  obeying  the  orders  of 
bis  conductor  is  admissible,  where  it  does  not  ap- 
pear that  the  printed  rules  furnished  to  defend- 
ant's brakemen  contained  any  rule  on  this  subject 
— Oorman  v.  MinneapoUs  &  St.  L.  Bar.  Co.,  (Iowa.) 
48N.W.808.  ^  ,v 

UeaBure  of  Damages. 

BeoDamagea. 

HEOHAmOS*  IJEN& 

Oonstttntionallty  of  law. 

1.  The  lien  law  of  Michigan  of  1887  (Oen,  Laws 
Mich,  1887,  Act  No.  370)  allows  a  homestead  to  be- 
come subject  to  a  mechanic's  Uen,  where  a  build- 
ing contract  is  executed  with  the  original  oontraot- 
or,  signed  by  husband  and  wife.  It  binds  a  mar- 
ried woman's  land,  where  the  labor  or  materials 
are  furnished  to  a  contractor  or  subcontractor  of 
the  husband  with  her  knowledge  or  conaent;  and 
furnishing  labor  or  materials  'Tn  an  open  and  pub- 
Uo  manner"  is  made  sufficient  evidence  of  knowl- 
edge and  oonsent.  It  provides  that  th«  lien  "shall 
not  be  defeated  by  any  contract  •  •  •  between 
the  owner,  part  owner,  or  lessee  of  tbe  real  estate 
upon  which  such  improvements  are  made,  or  for 
which  such  materials  are  furnished,  and  tbe  oriri- 
nal,  or  any  suboontraotor,  or  by  any  payment  mMe 
by  such  owner  •  •  *  f or  the  contract  price  of 
such  labor  or  material,  or  any  part  thereof.* 
Held,  that  It  is  unconstitutional  as  divesting  the 
owner  of  property  of  his  title  without  his  act  or 
default.— John  Spry  Lumber  Co.  v.  Sault  Sav. 
Bank,  Loan  &  Trust  Co.,  (Mich.)  48  K.  W.  778. 

2.  The  Michigan  mechanic's  Hen  law  of  1SS7  Is 
unconstltutlonaL  Lumber  Co.  v.  Trust  Co.,  (Mich.) 
48  N.  W.  778,  foUowed.— Melis  v.  Raoe,  (Micb.)  48 
H.  W.  1038. 

Property  subject  to. 

8.  Where  there  is  a  meobanto's  Hen  upon  a 
vendee's  interest  in  land,  and  by  agreement  be- 
tween the  vendor  and  vendee  such  interest  is  sur- 
rendered, the  vendor,  as  a  consideration  for  the 
surrender,  undertaking  to  pay  the  lien  claim,  the 
court,  there  being  no  equitable  oonsideratlou  ro- 
qniring  It  to  treat  the  vendee's  interest  as  still 
outstanding,  will  treat  it  as  merged  in  the  legal 
estate,  and  enforce  ttie  lien  olalm  against  the  whole 
estate.— Boyd  v.  Blake,  (Minn.)  UN.  W.  485. 
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Statement  of  alalm. 

4.  B.  contracted  to  sell  S.  a  lot,  6.  agreeing  to 
erect  a  boose  upon  it,  to  be  the  absolute  property 
of  B.,  as  additional  aeoarity  for  the  noTMiid  pur- 
chase money,  and  to  become  forfeited,  if  the  con- 
tract was  not  strictly  complied  with.  S.  erected 
the  honse,  and,  by  falUns  to  pay  the  balance  of 
the  purchase-money,  forfeited  and  surrendered  all 
hia  interesto  to  B.  H€ld,ttiataTerifledaUtement 
to  obtain  a  mecbanlo'a  Ilea,  by  peraooa  fnraiahinK 
materials  for  the  house,  wae  insnfadents  which  u- 
leged  that  the  materials  were  fnmiahed  under  a 
contract  with  S.,  who  held  a  contract  for  a  deed 
from  B.,lheowner,  and  for  oonstnicting  the  house 
located  on  the  premises,  and  that  B.  was  the  legaL 
and  S.  the  equitable  owner  of  the  lot.  but  f  Btled  to 
alt^e  the  purpose  for  which  the  materials  were 
famished,  or  to  oonneot  B.  in  any  manner  with  the 
construction  of  the  house.— HoGlauflin  v.  Beedeo, 
<MInn.  1/43  N.  W.  86. 

5.  where  the  account  for  a  lien  for  materials 
famished  atatea  the  item*  and  dates  when  they 
were  deliTored,  and  the  aame  is  duly  verifled,  and 
appears  to  have  been  filed  in  time,  a  varianoe  In 
the  proof  as  to  the  time  when  one  or  several  items 
were  furnished,  or  a  mistalce  or  inaoouracy  in  the 
statement  of  the  datea  in  the  aflUdarit  annexed  to 
such  account,  no  prejadioe  appearing,  will  not  be 
fatal  to  the  lien.— lAone  ▼.  Stoat,  (lunn.)  48  N.  W. 
«77. 

Xnfbrooment. 

Ob  It  ia  not  neoaasary  for  a  Ueii  olaimant  to 
■how  that  the  auaotity  ox  land  on  whi<di  the  lien 
la  claimed  is  wiihlD  the  statatory  limit.  If  the  d»- 
fendant  d^m  that  it  exceeds  that  limit,  he  mnat 
show  It,  and  the  court  must  theq  carve  out  a  tract 
Within  the  limit,  and  confine  the  lien  to  it— Boyd 
T.  Blake.  Olinn^  48  N.  W. 

7.  Under  Bav.  St  Wis.  f  8328,  providing  that 
any  Issue  of  fact  in  an  action  to  foreclose  a  me- 
chanic's lien  "shall,  on  demand  of  either  party,  be 
tried  by  a  jury,  whose  verdict  thereon  shall  be 
conclusive  as  in  other  oases, "  where  a  party  has 
demanded  that  an  issae  of  fact  be  tried  by  a  jury, 
the  verdict  has  the  same  force  and  effect  as  in  an 
action  at  law,  and  Is  not  merely  advlsoiy.— Bentley' 
T.  Davidson,  (Wis.)  48     W.  180. 

MmsS  AND  MININa. 

Snforcement  of  agreement  to  leaae,  see  AmoMo 

Pmformancey  9. 

Iiooatlon  and  aoqnlsltlon. 

L  A  judgment  limiting  defendants*  right  to 
mine  and  work  a  mineral  range  on  pli^ntiiTB  land 
to  a  point  300  yards  west  of  a  stone  fence  sulfi- 
ciently  ascertainsand  determines  thestartlngpolnt 
from  and  direction  in  which  the  measurement  Is 
to  be  made;  it  appearing  from  the  pleadings  and 
evidence  that  plamtifl  owned  the  und  west  of  a 
poinfSOO  feet,  measured  in  said  range,  southwest- 
erly from  the  point  of  intersection  of  the  range 
with  a  certain  stone  fence,  "and  that  the  general 
courae  of  the  range  was  westerly.— Baisbeck  v. 
Anthony,  (Wis.)  48     W.  900. 

9.  A  finding  that  defenduta  had  reached 
the  point  beyond  which  thw  had  no  right  to  work 
a  mineral  range  on  plsintifra  land  is  supported  by 
defendants*  testimony  describing  its  condition  at 
that  point;  the  answer  also  admitting  that  tbU 
point  bad  been  reached,  bat  claiming  the  right  to 
work  the  ronge  wherever  it  ahould  ran  on  plain- 
tirs  land.— Kalsbeck  t.  Anthony,  (Wis.)  48  H.  W. 

Mining  leases. 

8.  Pub.  Acta  Mich.  1888,  No.  78,  aUowIng  spe- 
ciflo  performance  of  an  agreement  for  a  mining 
lease  which  contains  a  clause  permitting  a  sur- 
render by  the  proposed  lessee  at  any  time  on  giv- 
ing notice,  does  not  authorize  speoiiia  performance 
of  such  an  agreement  entered  into  without  valua- 
ble consideration,  under  which  the  lessee  has  done 
nothing  that  would  entail  a  loss  on  his  part  In  case 
of  ita  non-enforcement — (irummett  T*  (itinsrass, 
<MIch.)  43  N.  W.  999. 


Kliior.- 

See  Q^iardian  and  Ward:  Infancu;  PamnttmA 
Chad. 

UlsrepreflentatioiiL 

See  DeeeU:  Fraud. 

Monopolies. 

Sea  OoatTOBta,  7;  OorporaUonaj  & 

XOBTaAGE& 

Defenses,  see  Usitry.  7. 

Foreclosure,  effect  of  decree,  see  Judgm&nt,  8. 
Motion  to  vacate  defloleoQy  judgment  aee  Judff- 

lU^ta  at  mortgagor,  aaa  Homettea^  5. 
VaUOlty— Mortgageable  Interest. 

1.  A  mortgage  upon  land  executed  bynie  hav- 
ing no  title  thereto  is  void,  and  does  not  constiuita 
a  doud  upon  the  title  to  saoh  l«iLa.-"^>)mtih  T. 
Fre^  (Wi*.)  48  N.  W.  007. 

Oautmotlon  and  eSbot. 

8.  A  teatator  having  devised  Us  proper^  to 
his  wife  for  life,  with  remainder  to  twoof  his  sons, 
it  was  agreed  between  the  latter  that  one  of  them 
should  support  the  mother,  and  the  other  surren- 
dered to  nun  all  hla  interest  in  his  father's  per^ 
sonalty,  and  gave  him  a  quttolatm  deed  of  his  In- 
terest la  the  realty.  In  consideration  of  $400  se- 
cured by  mortgage  upon  the  wbole  of  the  realty, 
the  mortgage  to  bs  void  If  the  mortgagee  failed  to 
secure,  wit£in  a  given  time,  a  good  ai^  perfect 
Ue  to  the  land  conveyed  therein :  and  accordingly 
the  mortgagee  procured  the  holder  of  the  lenl 
tie  to  oonv€7  toe  same  to  the  mortgagor.  Tha  te- 
ther, Id  his  llfe-Ume,  while  In  possession  of  this 
land  by  permission  of  the  owner,  and  having  no 
title  thereto  himself,  mortgaged  the  same  to  a  mll- 
road  company,  which  mortgage  was  foreclosed, 
and  the  land  sold,  about  the  time  of  the  above- 
mentioned  transaction  between  his  devisees.  The 
existence  of  this  mortgage,  and  the  fact  that  the 
father  had  no  title,  was  well  known  to  both  of  the 
sons.  They  were  upon  even  terms,  each  being  the 
devisee  of  half  his  father's  property,  subject  to 
such  mllroad  mortgage,  and  the  grantee  in  the 
quitclaim  deed  only  purchased  snob  interest  as  his 
brother,  the  grantw,  had.  The  amount  dne  apon 
the  railroad  mortgage  waa  neariy  twice  as  mnoh 
as  that  received  by  the  mortgi^ee  under  the  first- 
mentioned  mortgage  for  all  nis  interest  in  tiin  fa- 
ther's estate.  HeUi,  that  the  parties  to  the  trana. 
action  did  not  oontamplate  the  satisfaction  of  thta 
railroad  mortgage  as  part  of  the  condition  upon 
which  the  mortgE^  between  them  was  to  take  ef- 
fect.—Coraish  V.  Frees,  (Wla.)  48  S.  W.  607. 

8.  Whera  a  mortgagor  has  no  tltie,  and  It  Is 
agreed  that  the  mortgage  shall  not  take  effect  an- 
til  the  mortgagee  has  procured  for  him  a  good  and 
perfect  title  to  the  land,  snob  title,  when  acqnired, 
passes  nnder  the  mortgagab— Comiah  t.  neaa, 
(Wla.)  48  N.  W.  a07. 

4.  Where  one  in  possession,  nnder  a  parol 
agreement  to  purchase,  mortgages  the  land  In 
pursuance  of  an  agreement  whereby  a  mortgage 
from  the  vendor  to  the  mortgagee  la  canceled  as 
part  of  the  consideration  of  parcnaae,  a  anbaeqnent 
qultol^m  deed  to  the  vendee  inures  to  the  benefit 
of  his  mortguee  as  against  his  credltora,  whose 
rights  aconied  subsequent  to  the  deed,  though  the 
mortgage  contained  no  oovenaata  of  warrantgnr— 
Clark    Danlela,  (Mioli.)  48  N.  W.  884. 

Lien — Notice  to  mortgagee. 

6.  Plaintiff  had  an  equitable  Interest  la  land, 
the  title  of  which  was  in  her  son's  name,  and  oa 
which  the  son  had  executed  a  mortgwe.  Flidn- 
tiff's  husband  and  son  testified  that  the  former 
had  told  the  mortgagee's  ag^nt  when  the  loan  waa 
negotiated,  that  he  would  find  the  title  in  the  son, 
butthatthelandlnfactbelongedtopl^tifl.  The 
agent  denied  thta,  and  It  speared  that  be,  thoagk 
a  lawyer,  and  vwaed  In  8u<di  tranaacttona,  ud 
made  no  inquiry  aa  toplainUiTa  lighta.  It  alsoap- 
peared  that  the  land,  which  waa  la  several  par- 
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tho  morlgiisee  waa  not  cliarytd  uMlh  knowledge, 
either  actual  or  constructive,  of  plaintiff's  equities 
!□  the  land. — Liadlej  v.  Mariiadale,  (Iowa.)  4a  N. 
W.  233. 

ti.  Iq  an  action  to  rescind  an  exchange  of  realty 
Induced  by  the  fraud  of  the  defendant,  and  for  thw 
canroUation  of  a  mortRage,  executed  by  him  on 
the  land  convpy^  to  him,  held,  that  the' mere  oc- 
cupation of  the  premises  by  the  plaintiff,  wlio  re- 
tained possession  under  agreement  with  defend- 
ant, was  not  constructive  noi  ice  of  plaintiff's  equity 
to  the  mortgagee,  the  plaintifT  not  having  himself 
discovered  the  fraud  until  a  month  alter  the  exe- 
cution of  the  mortgage.  —  Mutesky  v.  Feldman, 
(Wis.)  «  N.  W.  7:J3. 
Eights  of  mortgagor. 

7.  Where  the  mortgagor  has  sold  his  equity  of 
redemption  subject  to  the  lien  of  the  mortEago,  he 
bas  the  same  right  as  any  third  person  to  purchase 
and  take  an  assignment  of  the  mortgage,  and  upon 
payment  of  a  prior  incumbrance  to  the  bolder 
thereof  he  would  be  entitled  to  be  subrogated  to 
his  rights,  and  substituted  in  his  place  as  respects 
the  land,  in  the  absence  of  any  intervening  rights 
of  thil  d  persons. — tierdine  v.  Menage,  (Minn.)  43 
N.  W.  91. 

8.  Where  the  record  shows  all  the  proceedings, 
and  the  relation  of  the  assignee  of  the  second  mort- 
gage to  Iho  title,  and  the  satisfaction  by  him  of 
prior  incumbrances  after  foreclosure  of  his  murt- 
giice,  it  is  sufficient  to  put  a  purchaser  upon  in- 
quiry as  to  his  equitable  rights. —  Gerdine  v.  Me- 
nage, (Minu.)  4:j  N.  W.  «1. 

Bight3  of  mortgagee. 

9  A  senior  mortgagee,  acquiring  possession 
by  consent  of  the  mortgagor  after  a  foreclosure 
sale  under  a  junior  mortgage,  but  before  the  title 
and  right  of  possession  of  the  mortgagor  have 
been  extinguished  by  the  expiration  of  the  year 
for  redemption,  has  the  rights  of  a  mortgagee  in 
possessiou. — Jones  v.  Kigby,  (Minn.)  43  N.  W.  3SK). 

Transfer  of  mortgaged  property. 

1(1.  Where  a  grantee  receives  a  deed  of  lands 
Incumbered  by  mortgage,  which  is  expressly  ex- 
cepted from  the  covenants,  the  presumption  Is,  in 
the  absence  of  evidence  to  the  contrary,  that  the 
land  is  taken  subject  to  the  lien  of  the  mortgage, 
If  valid ;  and,  as  respects  the  lien  thereof  upon  the 
lan.i,  it  is  tho  duty  of  the  purchaser,  and  not  the 
Boiler,  to  dischfirsip  the  same. — Qerdine  T.  Menage, 
(Minn.)  43  N.  W.  i(l. 

Payment  and  release. 

11.  Where  a  loan  conipunystipulatesthat  a  cer- 
tain loan  shall  be  a  hrat  lien  ou  the  borrower's 
land,  and  to  that  end  appoints  an  agent  to  procure 
tho  discharge  of  existing  liens  out  of  such  loan, 
and  sends  to  him  a  draft,  payable  to  a  mortgages 
of  the  land,  who  had  no  previous  knowledge  of  the 
intention  of  the  loan  company  to  pay  off  his  mort- 
gage, unil  who  was  induced  by  the  agent  to  indorse 
such  draft  with  the  understanding  that  his  claim 
should  to  paid  subsequently,  his  indorsement  can- 
not be  rev;arded  as  a  payiu'^nt  of  his  claim,  nor  a 
waiver  or  estopptil  as  to  his  mort;iage. — Martiu  v. 
l\M.T  il  i.niin  <^  Trust  Co.   (lowa.l  4:j  N.  W  301. 

Vi.  Where  defendants  procure  a  loan  from  plain- 
tiff to  pay  a  mortgage  on  their  laud,  on  the  agree- 
ment tiiat  after  its  payment  and  discliarge  of  rec- 
ord a  ni-'W  mortgage  should  be  executed  to  plaintiff 
to  secure  the  loan,  but,  instead,  after  discharging 
the  morlgaire,  convey  the  land  to  a  third  person, 
having  full  knowledge  of  the  loan  and  agreement, 
with  intent  to  defraud  plaintiff,  the  latter  is  not  a 
mere  volunteer,  and  the  satisfaction  of  the  mort- 
gage will  be  canceled,  and  plaintiff  subni'jiiiod  to 
tho  riehts  of  tin.-  mortgagee. — Wilton  v.  Mayberry, 
(Wis.j  43  X.  W.  yul. 

Foreclosure. 

l''.  A  mortgage  was  made  of  lands  in  Michigan 
In  the  nauio  of,  and  through  one  having  tho  same 
name,  as  his  father,  and  who  managed  his  father's 


tue  mortgage  to  one  wuo  naa  oeen  lor  tour  years 
the  acknowledged  agent  of  the  son,  with  general 
authority  to  transact  the  business  as  to  mortgages 
in  Michigan.  Meld,  that  the  verdict,  in  a  suit  to 
restrain  the  foreclosure  of  the  mortgage  by  the 
father,  that  the  son  was  tho  real  owner  of  the 
mortgage,  and  that  the  supposed  agent  had  au- 
thority to  receive  the  payment,  will  not  be  dis- 
turbed.—Verdine  V.  Olney,  (Mich.)  43  N.  W.  9T5. 

14.  Tlie  act  of  February  li?,  18S5,  validating  the 
record  of  conveyances  previously  made,  could  nave 
no  effect  upon  previous  foreclosures,  or  deprive 
land-owners  of  their  right  to  redeem  mortgaged 
premises.  —  Lowry  v.  Mayo,  (Minn.)  43  N.  W,  78. 

15.  How.  St.  Mich.  S  6~i>4,  provides  that  "if  the 
mortgage  debt  be  secured  by  the  obligation  or 
other  evidence  of  debt  of  any  person  besides  tbo 
mortgagor,  the  complainant  may  make  such  person 
a  party  to  the  bill,  [for  foreclosure,]  and  the  court 
may  decree  payment  of  the  balance  of  such  debt 
remaining  unsatisfied  after  the  sale  of  the  mort- 
gaged premises,  as  well  against  such  other  person 
as  the  mortgagor,  and  may  enforce  such  decree  as 
in  other  cases."  Held,  that  the  statute  does  not 
authorize  such  decree  against  a  person  who  has  an 
attachment  lien  on  the  mortgaged  premises,  and 
who  has  promised  to  buy  the  mortgage. — Winaor 
V.  Ludington,  (Mich.)  43  Jf.  W.  SfiO. 

16.  A  notice  of  foreclosure,  the  description  in 
which  locates  the  land  in  the  wrong  congressional 
and  civil  townships,  but  which  further  describes 
it  so  that  it  can  be  identified,  is  sufficient.— Lind- 
B6V  V.  Delano,  (Iowa,)  43  N.  W.  218. 

IT.  On  foreclosure  of  a  mortgage,  the  first  name 
of  a  junior  mortgagee,  made  a  party  defendant,  was 
set  out  as  "Edward,"  when  it  was  in  fact  "Ed- 
mund." The  notice  of  foreclosure  was  directed 
to  bim  as  "Edmund,"  and  he  acknowledged  per- 
sonal service  over  his  proper  signature,  but  the 
decree  was  entered  against  him  as  "Edward." 
Held,  that  the  notice  was  sufficient,  and  the  court 
had  jurisdiction.— Lindaey  v.  Delano,  (Iowa,)  43 N. 
W.  218. 

18.  Id  an  action  to  foreclose  a  mortgage,  In 
which  a  junior  mortgagee  is  made  a  defendant,  a 
sale  under  decree  of  foreclosure  against  the  mort- 
gagor does  not  prevent  a  decree  being  subsequent- 
ly entered  against  the  junior  mortgagee,  the  action 
against  him  not  having  been  diamisaed. — Lindsey 
v.  Delano,  (Iowa,)  43  N.  W.  ai8. 

19.  Where  a  judgment  for  foreclosure  of  a  mort- 
gage is  entered  before  proof  is  made  to  tho  court 
that  notice  of  lis  pendens  has  been  filed  in  the 
county  where  the  land  is  situated,  it  is  merely  an 
irregularity,  and,  tho  error  being  committed  by  the 
court,  tlie  judgment  cannot  be  vacated  at  a  subse- 
quent term  for  such  error.— McB ride  v.  Wright, 
(Wis.)  43  N.  W.  855. 

2u.  Where  it  appears  that  the  proper  notice  of 
Ha  pende7is  in  foreclosure  proceedings  was  filed 
in  the  county  where  the  land  was  situated,  tho 
presumption  that  prfof  thereof  was  duly  made  is 
not  rebutted  by  an  affidavit  that  affiant,  who  was 
not  present  at  the  proceedings,  believes  no  such 
proof  was  made. — McBrida  v.  Wright,  (Wis.)  13  N. 
W.  955. 

 Opening  decree. 


31.  On  petition  to  reopen  adecreeof  foreclosure 
entered  on  default,  proceedings  were  stayed  pend- 
ing a  hearing,  and  defendant  was  required  to  de- 
posit the  amount  reported  due.  This  he  failed  to 
do,  and  the  decree  was  affirmed.  After  the  sale 
defendants  sought  again  to  reopen  the  decree,  al- 
leging chiefly  matters  relied  on  in  the  former 
petition;  also  that  ihoy  had  expected  to  obtain 
money  from  a  certain  person,  who  disappointed 
them ;  and  asking  that,  if  they  he  required  to  make 
a  deposit,  complainant  be  required  to  release  all 
claims  to  tho  land,  as  otherwise  defendants  could 
not  raise  the  money.  Defendants  attended  the 
sale,  and  did  not  object  to  it,  or  ask  a  postpone- 
ment. It  appeared  that  one  of  the  defendants  had 
filed  a  bill  for  relief  in  the  premises.   Tiiere  waa 
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no  vridmob  of  nnfsirness  at  the  sale,  and  the  par^ 
•on  of  whom  defendant  alleged  they  were  to  pro- 
cure money  tOBtifled  that  he  made  no  agreement 
about  it.  Held,  that  the  petition  was  properly  de- 
nied.—Bope  T.  Fetia,  (Kich.)  48  N.  W.  874. 

Bedemirtion. 

22.  At  the  time  a  veoond  mortgage  was  exe- 
cuted, the  records  showed  that  the  land  had  been 
sold  to  the  first  mortgagee  ou  a  foreclosure  sale 
under  his  mortsago,  and  that  the  time  for  redemp- 
tion would  expire  in  six  montha.  No  attempt  was 
made  to  redeem  from  the  mortgage  sale,  nor  were 
any  proceedings  instituted  to  attack  Its  Talidity, 
until  14  Tears  thereafter,  when  the  second  mortga- 
gee filed  ber  bill  to  foreclose  her  mortgage,  and 
redeem  from  the  prior  mortgage.  The  land  had  in 
the  mean  time  passed  to  a  bona  fide  purchaser, 
who  was  In  possession.  Held,  that  the  laches  of 
the  second  mortgagee  In  falling  to  redeem  were 
not  excused  hy  the  fact  that  the  purchaser  from 
the  first  mortgagee  had  agreed  to  hold  the  title  in 
the  mortgagor's  Interest,  and  to  extend  the  time 
of  redempuon  for  six  months  beyond  the  period 
fixed  ^  law.— Emmona  t.  Bowden,  (Mich.)  48  N. 

*S3.  Under  dril  Code  Dak.  %  1714.  providing 
that  "every  person  having  an  interest  in  property 
subject  to  a  lien  has  a  right  to  redeem  it  from 
the  lien  at  any  time  after  the  claim  is  due,  and 
before  the  right  of  redemption  Is  foreclosed,"  an- 
other lienholder  cannot  complain  of  the  redemp- 
tion of  property  from  a  prior  lien  by  a  person  In- 
terested before  the  claim  which  constitutes  such 
prior  Hen  is  dna.— Ealscdieuer  r.  Upton,  (Dak.)  43 

N.  w.  8ia, 

24.  Civil CodeDak.{1727,proTlde8that''tltleao- 

S aired  by  the  mortgagor  subsequent  to  the  execu- 
on  of  the  mortgage  Inures  to  the  mortgagee  as  se- 
curity for  the  debt. "  Section  1718  provides  that 
a  mortgage  for  purchase  price  of  realty  has  priority 
over  aO  other  liens.  Bection  1716  provides  that  in- 
terior llenholdeTs  "redeem  the  property  in  the 
eattfe  manner  aa  its  ownermlghtfrom  the  superior 
lien, "  and  be  subrogated  to  all  the  benefits  of  the 
superior  lien  when  necessary  to  protect  their  in- 
terests. A  mortgage  was  executed  to  defendanta 
00  land  not  then  owned  by  their  mortgagor,  bat 
which  was  afterwards  conveyed  to  her,  and  on 
which  she  then  gave  a  purohase-money  mortgage, 
forwUchtheland  was  inadequate  security.  Held, 
that  defendants  were  entitled  to  redeem  the  land 
froqj  prior  outstanding  mortgai^es,  and  be  subro- 
gated thereto,  as  they  oeoame  junior  Uenholders, 
and  such  redemption  was  necessary  to  protect 
their  interests.— Kalschenar  t.  Uptsn,  (Dak.)  48  IT. 
W.  m. 

36.  It  was  immaterial,  as  affecting  defendants' 
right  to  redeem  and  be  subrogated,  whether  or  not 
they  knew  of  the  purchase-money  mortgage. — ^Kal- 
■oheuer  v.  Upton,  (Dak.)  4S  N.  W.  816. 

30.  A  redempUon  of  iuids  from  a  mortgage  f ore- 
cOosure,  made  through  the  hank  oheck  of  a  respon. 
aible  party  drawn  upon  a  solvent  hank,  and  accept- 
ed by  the  sheriff  as  money.  Is  not  invalid  for  that 
reason,  if  the  money  is  promptly  realized  thereon, 
and  ready  for  the  proper  party  when  required,  and 
within  the  redemption  period.  — Sudeson  t.  Me- 
nage, (Minn.)  48  N.  W.  St. 

27.  When  the  redemption  is  made  by  the  mort- 
ffagor  or  owner  it  is  not  necessary  to  produce  and 
file  certified  copies  of  the  documents  showing  his 
Utle  and  right  to  redeem.  The  production  of  the 
original  records  to  the  ofBcer  Is  sufficient  in  such 
case.— Sardeson  v.  Menage,  (Minn.)  4S  N.  W.  66. 

28.  The  fact  that  a  sale  la  made  under  a  decree 
of  foreclaaure  against  a  mortgagor  before  a  de- 
cree is  entered  against  a  junur  mortgagee,  who 
was  made  a  defendant  In  the  foroclosore  proceed- 
ings, does  not  extend  the  time  in  which  the  latter 
may  redeem  beyond  that  allowed  by  statute,  com- 
puting from  the  day  the  decree  is  entered.— Und- 
sey  V.  Delano,  (Iowa,)  48  If.  W.  318. 

39.  When  a  confession  of  judgment  authorizing 
the  entry  of  adecreeof  foreclosure  of  a  deed  of  trost 
Btipulates  that  Uta  sale  under  the  decree  shall  be 
absolute,  with  no  right  of  redemption,  a  decree  and 
•ale  in  aoomttanoe  tWewlth  is  oonoluslve  amlnst 


a  Bubsegnont  judgment  creditor :  and  such  stipula- 
tion Is  not  invalt&ted  by  Code  Iowa,  ti  8101-S11S, 

?ivlng  holders  of  junior  liens  the  right  to  redeem 
rom  priorjudgmentsand  sales  thereunder. — Cook 
y.  McFarlsnd,  (Iowa.)  43  S.  W.  619. 

80.  A  stipulation  for  the  settlement  of  aotlons 
to  foreclose  mortgages  against  a  mine,  and  penon- 
alty  used  in  its  operation,  provided  that  the  per- 
sonalty should  be  turned  over  to  the  mortga- 
gee, and  that,  if  the  mortgagor  should  ba  ^le  to 
redeem  from  the  sale  of  the  mine,  under  the  fore- 
closure, the  whole  property  should  be  returned  to 
him  in  the  same  oondiUon  it  ihen  was,  natural 
wear  and  decay  excepted.  Held  that,  the  only  in- 
terest the  mortgagor  nad  In  the  property  being  the 
right  of  redemption,  he  could  not  recover  for  dam- 
ages to  the  property  without  showing  that  he  made 
an  effort  to  redeem,  and  was  uuabte  to  do  so  be- 
oaoae  ot  its  damaged  condition. — CMwi^y  t.  Bbet' 
man,  (Iowa,)  48  N.  W.  SU. 

Power  of  sale. 

81.  The  fact  that,  on  a  saleunder  foreoloaure  by 
advertisemeDt,  an  attoraey'a  fea  of  195  and  onpaid 
taxea  to  the  amount  ot  CB7.0I  ware  indoded  In  the 
Bum  for  which  the  land  waa  lold,  there  heing  no 
charge  of  bad  f^th,  doea  not  avoid  the  sale,  and  is 
an  irregularity  of  which  a  person  who  haa  been 
guilty  of  laches  In  moving  to  redeem  cannot  take 
advant^e.— Bmmona  T.  Sowdeo,  (Mich.)  48  N. 
W,  1100. 

83.  In  Minnesota,  to  authorise  the  foredosure 
by  advertisement  of  a  mortgage  by  an  assignee 
thereof,  the  assignment  must  have  been  duly  ac- 
knowledged and  recorded -,  and  if  it  is  not  properlv 
acknowledged,  so  as  to  entitle  it  to  be  recorded, 
the  foreclosure  is  a  nullity.  — Lowry  t.  Mayo, 
(Minn.)  48  N.  W.  78. 

88.  Where  land  Is  oonveyed  to  a  trustee,  with 
power  to  enter  thereon  and  sell  it,  upon  default  in 
the  payment  of  the  note  that  the  deed  was  given  to 
secure,  and  demand  of  the  holder  of  the  note,  a 
warranty  deed,  executed  by  such  troatae  befor«  the 
happening  of  the  condition  precedent  to  hia  right 
to  sell,  being  in  violation  of  nis  trust,  la  absolutely 
void,  as  provided  by  How.  St  Mloh.  1 8688.— Pieine 
T.  Grimley,  (Mich.)  48  N.  W.  933. 

84.  A  sale  under  a  power  in  a  mortgage,  wUch 
does  not  purport  to  be  made  under  the  statu  W,  is  oa 
its  face  imperfect,  and  does  not  cut  off  the  equity 
of  redemption,  nor  give  aright  of  entry;  How.  St. 
Mich.  1 7847,  providing  that  no  action  of  ejeobnent 
shall  be  maintained  by  the  mortgageea  to  recover 
the  mortgaged  premises  until  the  title  thereto  shall 
have  become  absolute  by  a  foreclosure  of  the  moru 
gaga.— Pieioe  r.  Qriml^,  (Mich.)  48  N.  W.  S89l 

Motion. 

Bee  PUading,  7, 8. 

MUNIOIFAIi  CORFOBATIONB. 

See,  also,  Br(dffe»;  Countie»;  Hi0h«Mq/i;  School! 

and  School-lHtMeta;  2Vwms. 
Llability  for  attom«ya  foe*.  •••  Attomeu  and 

ClientyB. 

Maintenance  of  sldewalka,  see  CotutttutUmal 
LatP,  13. 

Violation  of  ordinances,  Bee  Criminal  Law,  1,  34. 

Ordinan  oes — Passage. 

1.  An  ordinance  of  the  dty  of  Detroit  provided 
that  It  Bhould  talM  Immediate  effect,  and  vras  ap- 
proved August  9, 1869.  The  violation  thereof  by 
defendant  occurred  August  10, 1889.  The  provis- 
ions of  the  city  charter  relative  to  the  publicatitHi 
of  ordinances,  and  the  time  of  their  taking  effect, 
are  that "  ail  ordinanoea  shall  be  published  for  three 
successive  days,  *  *  *  and  shall  take  effect  in 
ten  days  after  their  enactment:  provided,  how^ 
ever,  that  the  common  council  nuqr  fix  and  pre- 
scribe a  different  period,  and  that  no  ordinaoos 
shall  take  effect  before  one  publication  thereol" 
Seldt  that  the  ordinance  was  In  force  at  the  time 
of  the  act  complained  ot— People  t.  Eelr,  (U^) 
«N.W.1(B» 

8.  The  charter  of  the  €ttj  of  South  Bt  Paul, 
Minn.,  (Sp.  Laws  1887,  a  1,)  prortdaa  that  aU  ordl- 
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unoM  ana  zwotations  ■a.all,  before  they  take  ef- 
feot,  be  presented  to  the  oiayor,  and,  if  be  approves 
thereof,  he  shall  sigD  the  same;  and  suoa  oa  he 
shall  not  sigu  he  shall  retora  to  the  comtooaooon- 
olL  A  resolution  so  returned  can  be  passed  by 
a  two-thirds  vote  of  the  couscil.  Held,  that  resolu- 
ttms  of  the  oouooU  in  proceedings  to  assess  real  es- 
tate for  street  Imorovements  were  of  no  eOecL 
where  not  appror^  and  slcned  by  the  m^or,  and 
ft  did  not  appear  that  they  were  aver  presented  to 
him.— State  r.  DIstrlot  Court,  (Wiul)  tt  H.  W. 
869. 

—  Markets. 

8.  The  oharterof  the  dty  of  Datrolt  eS  18EIS, 
1 122,  whloh  gives  the  oommon  coaiu^  power  "to 
pTDbiblt  and  prevent  Inoomberlng  or  oDstruoU&g 
Of  streets,  lanes,  alleys,  cross-walks,  sidewalka, 
and  pnhlio  grounds  and  spaces,  with  vehicles,  anl- 
aialB,*>eto.,  authorisea  the  enactment  of  an  ordi- 
nanoe  forbiddiog  farmers,  bnoksters,  peddlers, 
eta,  from  standuig  with  Haeit  vahlolea  and  carta 
00  the  streets  adjacent  to  the  dty  maIke^  within 
BOO  feet  from  saidmarket— Faopla  T. K«lr,  OCtoh.} 

48    w.  im. 

4.  Such  ordinance  is  not  void  as  creatine  a 
monopoly  of  the  trade  by  hucksters  oocnpyiQg 
stands  in  tha  market— Feopla  T.  SMe^  (BUob.) 
N.  W.  1089: 

Ziloense  of  draymen. 

6.  The  provision  In  the  charter  of  the  oity  of 
Minneapolis  autborizicg  the  city  oonnoil  **  to  Uoense 
and  regulate  haokmen,  draymen,  expressmen,  and 
all  other  persons  engaged  la  carrying  passeagers, 
baggage,  or  freight^  and  to  r^ulate  their  charges 
thereon, "  appUea  only  to  those  who  are  engaged  in 
business  as  carriers  of  persons  or  property  for  hire, 
and  Dot  to  those  who,  not  being  engaged  in  such 
business,  merely  hire  out  teams  and  vehloles  to 
those  who  have  property  to  transport,  the  hirer 
himself  using  and  oontzoUing  the  team  and  rehlols. 
—State  T.  Boblnaon,  (Hlnik)  48  N.  W.  881. 

Officers — Powers. 

&  The  mayor  and  dty  oonnoil  of  a  dty  have 

K>wer  to  compromise  oiaims  against  the  oity  art*. 
g  under  a  contract  to  erect  a  system  of  water- 
works for  the  dty.— State  v.  UarUa.  (Neb.)  48  N. 

 Firemen. 

7.  The  charter  of  the  tAty  of  Detroit,  &  88, 1 1, 
provides  that  any  person  who  may  be  hereafter  to- 
tally disabled  In  the  discharge  of  bis  duties  as  fire- 
man may  be  plaoed  upon  the  list  of  retired  flremen 
toy  a  vot«  of  the  flre  oommlssitm.  Thlsprovtsion 
was  not  Inserted  In  the  charter  t/Ol  188B,  after  plain- 
tiff had  entered  the  employment  of  the  fire  depart- 
ment. Held,  that  the  provision  did  not  bar  plain- 
tifTs  action  against  the  dty  for  injuries  sustained 
1>y  reason  of  a  defocllve  street,  as  It  did  not  appear 
tnat  any  steps  had  been  tal»a  to  retire  him,  and 
there  being  no  means  by  which  he  could  compel 
suob  retirement,  the  matter  being  within  the  nre 
oommissloner's  discretion.— Coota  r.  City  ttt  Da- 
trolt,  (Mich.)  48  N.  W.  IT. 

Contracts. 

8.  A.  rapid  creek,  running  rigsag  through  a 
olt7.  Is  within  municipal  control;  ami  a  contract 
by  toe  dty  for  straightening  it  so  as  to  conform  to 
the  direction  of  the  streeta  and  alleys  is  not  ultra 
vfret,  where  general  power  Is  gi'^n  by  the  dty 
charter  to  drain,  improve,  and  repair  the  streets 
and  alleys,  without  prescribing  the  manner  of  ex- 
ercising such  power.— MoGnlra  r<  Cl^  of  Rapid 
City.  (Dak.)  431?.  W.  708. 

9.  A  dij,  fn  an  action  agahiit  It  for  work  done 
vmdar  a  eonttraot  wtthln  the  power  ot  the  eitj  to 
xnake,  cannot  object  that  the  manner  of  maJang 
the  contract  was  Irregular  or  unauthorized,  as  It  is 
liable  to  pay  reasonable  oompensatton  for  the  ben- 
efits received.— MoQulre  v.  City  of  Rapid  Oltr, 
(Pak.)  48  N.  W.  706. 

10.  A  contract  with  a  dty  for  stn^ghtenlng  a 
creek,  required  the  work  to  be  done  "In  agoodsub- 
■tantlaLand  workman-like  manner,  to  theaatlsfao- 
tSxm.  and  under  the  dIreoUon  of  the  dty  engineer, 
to  be  taatlltod  bv  a  writing  or  oertiflcate  gnaer  the 


hand  of  snoh  dty  engineer.  *  The  «nrineer*B  cer- 
tificate stated  tnat  the  contractor  had  "completed 
hts  contract  according  to  the  spedfications,  and  ia 
entitled  to  the  fuU  contract  prioe. "  The  specifica- 
tions were  a  part  of  the  contract.  Held,  that  the 
oertiflcate  was  evidence  of  the  completion  of  the 
work,  and  was  conclusive  on  Its  face  of  the  liability 
of  the  dty  to  pay  therefor.— lioGhilia  t.  City  of 
Rapid  City.  (Dak.)  48  N.  W.  70B. 

Control  of  streets. 

11.  A  village  is  under  the  same  obligations  to 
maintain  ita  streets  and  ddewalks  in  a  safe  condlp 
tlon  as  a  dty.— CUj  of  Wahoo  t.  Reeder,  (Neb.) 
48N.W.1146: 

18.  Laws  Mloh.  t887,  p.  845,  reouiring  dtles  to 
keep  streets  reasonably  safe  and  fit  for  travd,  ap- 
plies to  a  defect  in  construction  as  well  as  to  neg- 
lect to  repair;  and  the  safety  required  extends  to 
travel  by  night  as  well  as  by  day.— Sebert  T.  Oty 
of  Alpena,  ^eh.)  48  K.  W.  100£ 

DefeotiTe  streets  and  sidewalks. 

IS.  It  was  proper  to  oharffe  that  though  the 
street  oommlsnoner  ordered  the  owner  of  a  build- 
ing to  repair  a  defective  walk,  the  town  was  stiU 
liable  for  injorles  arising  therefrom,  unless  the 
defect  was  aduolly  repaired,  and  that.the  promise 
of  the  owner  to  repair  It  was  not  alone  siiffident  to 
release  It  from  liability.— Smalley  v.  City  of  Ap- 
pleton,  (Wis.)  48  N.  W.  886. 

14.  In  au  action  for  personal  injuries  caused 
by  the  defective  oondltlon  of  tStB  nlghway  of  a 
city,  the  court  Instructed  the  jury,  In  substance, 
that  the  question  was  whether  the  plaintiff  was 
guilty  of  negligenoe  which  contributed  directly  to 
the  Injury.  The  defendant  bad  previously  request- 
ed tlie  court  to  submit  the  question  whether  tlie 
pl^nUfE  was  guilty  of  a  alight  want  of  ordinary 
care  which  oontribatad  to  the  injury,  field,  Uiat 
the  Instruction  given  was  Insufficient  In  not  defin- 
ing the  term  "negligence;"  and,  defendant's  ques- 
tion being  equivalent  to  a  request  for  an  iuBtrao- 
tion  to  the  same  effect,  it  was  the  duty  of  tlie  court 
to  Instruct  the  jury  particularly  as  to  what  degree 
of  negligence  on  the  part  of  plaintiff  would  defeat 
his  action;  and  such  omission  was  not  remedied 
by  partial  explanations  of  negligence  in  other  la* 
structions  which  did  not  relate  to  plaintiffs  neg- 
llgeuce.— Jung  t.  Oity  of  StOTena  rant,  CWiB.) 
MTW.M8. 

15.  In  an  action  for  personal  lajorles  stutaineu 
on  the  highway  of  ad^,  the  evidence  showed  that 
the  place  of  the  aoddent  had  been  submerged  for 
several  days,  and  the  dty  authorities  had  plaoed 
no  barriers  nor  warning  signals  there.  The  line 
of  the  road  was  plainly  Indicated  ^a  fence  on  the 
land  side,  and  plaintiff  knew  tliat  a  team  and  wagon 
had  Just  passed  over  the  submerged  road  safely; 
and  the  evidence  tended  to  show  that  the  current 
in  the  road  was  not  rapid.  Held,  that  plaintlfTs 
contributory  negligence  In  attempting  to  drive 
along  such  submerged  road  was  a  question  for  the 
^r^^ung  T.  City  of  Stevens  Point,  (Wis.)  48  N. 

16.  In  an  aoUon  for  penooal  injuries  caused  by 
an  alleged  defect  In  a  street,  It  appeared  that  on  a 
dark  and  stormy  night  the  vehiote  in  which  plain- 
tiff was  riding  collided  with  a  stump,  and  plaintiff 
was  thrown  on  the  ground,  reodving  Uie  Injuries 
complained  of.  The  acddent  occurred  on  one  of 
the  principal  thoroughfares  of  defendant  dty,  and 
the  stump,  which  was  a  laree  one,  bad  been  left 
standing  since  the  construction  of  the  road,  a  peri- 
od of  about  10  years.  Held,  that  a  verdict  in  plain. 
tiff's  favor  would  not  be  disturbed,  though  the  ev- 
idence was  conflicting  as  to  the  particular  location 
of  the  stump  and  its  proximity  to  the  traveled 
road-way.— Sebert  r.  City  of  Alpena,  (Mich.)  48  a. 
W.  1U98. 

 Injury  to  fireman. 

17.  FlainUfl,  the  driver  of  a  fire-engine.  In  drir- 
Ing  to  a  fire,  was  injured  by  being  thrown  from  the 
engine,  whldi  waa  caused  by  the  wheel  of  the  en- 
gine dropping  into  a  kola  tn  the  street.  Ai  was 
customary,  be  followed  the  hose-cart,  on  whloh 
was  a  llentanant  of  the  fire  department,  who  dl- 
xactod  tlM  ooune  to  be  taken  to  reach  tba  firs. 
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The  hole  was  near  tbe  oenler  of  the  Btreet,  about 
18  Inches  deep,  from  3  to  4  feet  wide,  aad  about 
10  feet  in  length  crosnwlse  of  the  itreet.  The 
plt^otiff  did  noi  Itnow  of  its  existence,  and  did  not 
notice  it  until  tbe  wheel  went  into  it.  He  had  *'to 
loolt  out  for  Btreet-cars,  for  people  passing,  for 
briclt-wftgonB  and  farmers,  people  crossing  the 
Btreetj  "  eto.  He  dalmed  that  be  Dad  perfect  con- 
trol of  tbe  team,  and  was  keeping  a  sharp  lookout 
to  avoid  accidents.  Held^  that  he  was  not  guilty 
of  contributory  neglis;enoe.— CootB  T.  Clij  fi  De- 
troit, (Mich.)  48  N.  W.  17. 

18.  The  eridence  showed  that  tbe  hole  was 
caused  by  the  street  being  out  ol  repair,  the  pav- 
ing blocks  and  boards  undemeatta  having  been  re- 
moved because  they  were  worn  out.  The  board  of 
public  worlcs,  whose  duty  it  was  to  repair  the 
streets  of  tbe  city,  had  known  of  tbe  condition  of 
the  street  for  several  weeks,  and  had  recommended 
that  the  whole  atreat  be  repaved.  Heltl,  that  the 
defect  Id  the  street  was  not  wltbln  the  risks  as- 
sumed by  plsitttifl  when  he  entered  tbe  empLoy- 
meot  of  the  fire  department.-<k>otB  t.  City  of  De- 
troit, (Mich.)  48  N.  W.  17. 

Defeotlve  sidewalks — Notice  of  defect. 

19.  In  an  action  for  Injuries  received  in  oonse- 

Sence  of  defects  in  a  sidewalk  tbe  evidence 
owed  that  for  the  entire  summer  there  had  boon 
on  eaob  side  of  some  steps  near  an  adjacent  build- 
ing a  hole,  18  Inches  wide  and  8  feet  long,  fre- 

?[uently  open  for  a  length  of  time,  or  partlaily  and 
mperfeotly  covered  with  loose  boards,  liable  to  be 
removed  or  broken;  and  that  the  walk  was  noor, 
and  bad  been  talked  about  all  summer.  Held,  that 
knowledge  of  the  defects  would  be  Imputed  to  tbe 
aldermen  of  the  ward. — SmsUey  of  Apple- 

ton,  (WiB.)  48  N.  W.8afl.» 

50.  Tbe  oourt  properly  charged  tbat  If  the  walk 
was  defective  and  unsafe,  and  if  It  had  existed  for 
a  lone  time.  It  might  be  presumed  that  tbe  alder- 
men had  actual  knowledge  of  it.— Smi^lw  t.  City 
of  Appleton,  (Wis.)  48  If.  W.  880. 

Public  improToments — Streets. 

51.  Wbere  a  (rity  charter  provides  that  before 
any  street  shall  be  graded,  for  which  a  special  tax 
is  required,  the  mayor  and  council  shall,  by  resolu- 
tion, declare  the  improvement  necessary, and  shall 
publish  Buoh  resolution  4  consecutive  weeks,  and 
give  the  resident  owners  of  property  liable  to 
tax  therefor  20  days  In  which  to  protest,  each  of 
these  preliminary  steps  Is  essential  to  tbe  validity 
of  tbe  improvement,  and,  if  either  is  omitted,  the 
tax  levy  for  such  improvement  is  void. — McLauren 
T,  City  of  Grand  Forks,  (Dak.)  43  N.  W.  710. 

22.  Upon  a  llndlng  for  the  necessity  of  extend- 
ing and  opening  a  street,  which  requlr^  the  tak- 
ing of  defendant's  land,  and  Judgment  thereon,  a 
failure  to  find  and  enter  upon  the  record  the  value 
of  such  land,  and  the  benedu  thereto,  as  well  aa 
tbe  damages,  is  error,  for  which  the  Judgment  will 
be  reversed.— City  of  Detroit  v.  More,  (Miob.)  43 
H.  W.  600. 

38.  Those  who  petition  for  the  grading  of  s 
street  are  not  estopped  thereby  to  deny  tbe  valid- 
ity of  the  tax  levy  for  such  improvement,  on  tbe 
ground  that  the  statute  was  not  complied  with  In 
mak  ng  the  improvement.— McLauren  T>  Ci^  of 
Uraud  Porks,  (Dak.)  4S  N.  W.  710. 

 Enjolnins  coUeotion  of  assessment. 

a*.  Comp.  St.  Neb.  c.  77,  8  144,  provides  that  no 
Injunction  shall  be  granted  to  restrain  the  coUeo- 
tion of  any  tax  unless  the  tax  sought  to  be  en- 
joined be  levied  or  assessed  for  an  illegal  or  unau- 
tliurizcd  purpose.  Chapter  14.  i  68,  provides  that 
cities  may  enact  ordinances  for  the  construction  of 
sidewalks,  and  muy  levy  a  special  tax  on  property 
fronting  on  a  highway  to  pay  for  such  improve- 
ment. Hdfi,  that  an  injunction  would  not  be 
granted  at  tbe  instance  of  an  abutting  owner,  to 
retttrain  tbe  oollection  of  a  tax  Imposed  for  the 
oonstruction  of  a  sidewalk,  although  irregularities 
were  committed  In  making  tbe  assessment. — Wil- 
son V.  City  of  Auburn,  (Neb.)  43  N.  W.  257. 

Appropriations. 

36.  Comp.  St.  Neb.  o.  14, 1 60,  provides  that  the 
idty  oounoilof  a  olty  shall,  eveiy  year,  pass  an  or* 


dinanoe  to  be  termed  tbe  *Annnal  Approprlatkm 
Bill, "  in  which  snoh  oorporate  authorities  may  ap- 
propriate such  sums  of  money  as  may  be  deemed 
necessary  to  defray  all  necessary  expenses  and  lia- 
bilities, not  exceeding  In  the  aggregate  the  amount 
of  tax  to  be  levied  during  that  year;  and  that  no 
further  appropriation  shall  be  made  daring  ttio 
fiscal  year  unless  tbe  proposition  therefor  taasDeen 
sanetioned  by  a  majority  of  the  legal  roten.  Held 
that,  where  a  proposition  to  borrow  money  for  a 
specific  purpose  has  been  sanctioned  by  a  majority 
of  the  legal  voters,  the  money  borrowed  and  plaoea 
in  the  treasury  Is  appropriated  to  the  purpose  in- 
tended, and  is  subject  to  tbe  disposal  of  the  mayor 
and  council,  without  the  ordinance  mentioned  In 
said  act.— State     Martia,  (Neb.)  48  N.  W.  9M. 

Taxation. 

96.  How.  SL  Mich.  o.  94, 1  H  aatborlzed  tranw 
railway  companies  to  construct  their  railways  ia 
cities,  with  the  consent  of  tbe  dly  authorfueaj 
and  on  such  terms  and  conditions  as  they  shoula 
from  Mme  to  time  prescribe  provided  that  after 
oonaent  ahoold  be  given  and  aooeptad  the  aathoF* 
lUes  should  main  no  regnlaUoas  or  oMidltioos  im- 
pairing the  rights  and  franchises.  A  city  passed 
an  ordinance  providing  that  a  certain  company, 
organised  under  tbe  act,  should  pay  a  certain  per- 
centage of  its  gross  earnings  in  lieu  ofalltaxesex- 
cept  land  taxes.  The  ordinance  was  acoepted  by 
the  company,  and  some  of  tbe  tax  computed  on  tbe 
percentage  basis  was  received,  and  lai^ly  ex- 
ceeded tbe  regular  assesuuent.  Held,  that  the 
contract  was  binding,  and  that  the  city  could  not 
collect  a  tax  on  personal  property  of  the  ctmipany 
in  addition  to  the  percentage  wraed  on.— City  of 
Detroit  V.  Detroit  City  Bj.  Ckk,  (Mi^)  48  IT. W.  447. 

Actions  against. 

87.  The  words  '*clalm  or  demand,"  In  a  city 
charter  (Laws  Wis.  1877,  a  960,  subc.  6, 1 8)  which 
orovides  that  **no  action  shall  be  mMntained 
•  •  •  against  the  city  •  •  •  upon  any  claim 
or  demand, "  unless  the  claim  sball  bare  been  flrat 

E resented  to  the  dty  oonnoU,  appW  to  idalms  aria* 
ig  upon  contract,  and  not  to  tnose  ariring  out 
of  tort;  and  the  construction  of  this  section  Is  not 
cbanged  bv  an  amendment  thereto  which  makes  It 
the  duty  of  the  owner  to  keep  tbe  sidewalk  in  front 
of  bis  lot  In  repair,  and  to  pay  to  tbe  city  any  dam- 
ages it  may  be  compelled  to  pay  by  reason  of  his 
neglect.  Bradley  v.  Eau  Claire,  14  N.  W.  10,  fol- 
lowed.—Jung  T.  Ci^  of  Stevens  Point,  CWis.)  48 
N.  W.  518. 

Murder. 

Bee  Homidda,  1,  %. 

Hutual  Benefit  Znsuranoe. 

See  Jiuuronoe,  87-601 


NAVIOABIiB  WATEBS. 

Obstruotion. 

Bov.  St  WIb.  I  1(598,  provides  that  ovory 
person  who  shall  obstruct  any  navigable  stream  la 
any  manner,  so  as  to  impair  the  free  navigation 
thereof,  or  place  in  such  stream,  or  any  tributaiy 
thereof,  any  aubstance  whatsoever,  so  tliat  tbo 
same  may  oDstmot  such  stream  or  impede  its  free 
navigation,  or  construct  or  maintain  any  boom  not 
authorized  by  law,  sball  be  liable,  etc.  Held,  that 
a  dam  which  Interferes  wit-h  tbe  passage  ox  logs 
is  not  an  unlawful  obsLnuAton  unlcas  It  materia]^ 
impairs  the  value  «f  tdoe  stream  fbr  floating  pur- 
poses.—A.  0.  Co&.«  Oo.  V.  Uttle  Suamico  Lumbar 
&  ManuTg  Co.,  (Wis.)  48  N.  W.  6Q0L 

KEOU0BNOE. 

Defective  brtdgea,  instruotlons,  see  Bridget^ 
Of  fellow-sei-vants,  see  Master  and  Seivant,  18,  IB. 

masters,  see  Afa  tar  and  Servant,  1-17. 

pasBcogers,  see  Corrfen,  6-7. 

railroad  companies,  see  tiaUroad  Compantmy 
1&-44. 

servants,  see  Mattw  and  Servantt  36-88. 
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What  ooDBtitutek,  mo  CoUtoton;  Highwnyat 
Horse  and  Street  itailroadtiS;  MunletpalCor- 
poratlone,  14,  U,  17. 

What  oonstltates. 

1.  It  Is  negligence  to  throw  balen  of  bay, 
welghlDg  140  pounds,  from  a  barn  loft  down  onto 
«  public  Bidewftlk,  without  first  looking  into  the 
street  to  see  If  any  one  is  near  by,  and  girlug  suifi- 
cient  warning  to  prevent  apprtMoh  before  casting 
them  down.— DehriDg  t.  Oinnstoak,  (Hloh.)  4&  H. 
W.  1049. 

3.  In  an  action  against  an  express  company  for 
negligence  of  its  servant  In  driving  over  plalntiti 
with  a  horse  end  wagon,  where  the  servant  testi- 
fied that  the  horse  was  nervous  and  prancing,  and 
other  evidenoe  tended  to  show  that  be  appwenfc- 
Jy  hurried  across  the  railroad  traok,  iraioh  waa 
located  In  the  street,  when  ^^ntllt  was  knocked 
down,  it  is  a  question  for  the  jury  whether  defend- 
ant drove  at  too  high  a  rate  of  speed.— Post  r. 
United  States  Exo.  Ck>.,  (Mich.)  43  N.  W.  686. 

8.  la  an  action  for  negligently  driving  over 
plaintiff  with  a  team  and  wagon,  on  a  highway  In 
which  a  railroad  track  was  located,  where  Uie  evi- 
denoesbowB  that  plainUfl  was  orosslng  the  railroad 
track  on  the  usually  traveled  path  lor  footmen, 
which  was  known  to  defendant's  servant  as  such; 
that  the  servant  was  waiting  to  croaa  the  track, 
being  in  a  position  where  a  train  prevented  him 
from  seeing  plaiutifF;  and  that  immediately  upoD 
the  backing  of  such  train  he  started  across  in  the 
face  of  the  steam  and  smoke,  and  drove  over  the 
plaintiff,— it  Is  a  question  for  the  jury  whether  the 
servant  was  negligeut  in  driving  across  the  track 
at  all  at  that  time.— Poat  v.  United  States  Exp. 
Ca,  (Mich.)  43  K.  W.  636. 

4.  Iq  bq  action  for  the  death  of  plaintiff's  lUr 
testate,  caused  by  the  fall  of  a  scaffold  on  which  he 
was  standing  while  working  on  defendant's  house, 
the  undisputed  evidence  showed  that  the  soaflold 
was  not  safely  constructed,  too  few  nails,  of  too 
small  a  size,  being  used.  It  appeared  ^t  defend- 
ant waa  a  skilled  carpenter,  while  deceased  waa 
iu>t,whichlatterfactdefendantkoew;  andthatde* 
fendant  was  about  the  house  giving  directions  as 
to  ihe  work,  though  It  was  disputed  as  to  whether 
he  gave  directions  as  to  the  scaffold.  Plaintiff  tes- 
tifled  that  defendant  cautioned  deceased  not  to  use 
toomanynailainerectlngthescaffold.  Held,  that 
fba  question  of  defendant's  negUgenoe  with  re. 

Ekrd  to  the  scaffold  was  for  the lurr.— Easparl  t. 
arsh  (Wis.)  4S  N.  W  888. 

Bemote  and  proximate  oause. 

0.  In  an  action  against  a  town  for  injuries  ra- 
oi^Ted  while  driving  across  a  bridge  with  a  load, 
whore  the  evidenoe  shows  that  the  bridge  fell, 
that  one  of  the  axles  broke,  and  that  the  wagon 
tipped  over,  whereby  plaintiff  was  thrown  out  and 
Injured,  but  It  is  doubtful  whether  the  falling  of 
ttw  bridgeoansed  the  axle  to  break  and  the  wagon 
to  tip  over,  or  whether  the  breaking  of  the  axle 
oaosra  the  wagon  to  tip  over,  and  thus  broke  the 
l^dge  down,  that  qaestion  should  be  left  to  the 
Jury,  and  it  is  error  to  charge  that  the  injury  was 
caused  by  the  falling  of  the  ori^e.— Spanldlng  r. 
Town  of  Sherman,  (Wis.)  48  N.  W.  Ii6& 

Dangerous  premises. 

6.  Wbere  one  eaters  in  the  day-time  on  the 
premises  of  a  manuf  acturiug  establisnment  on  bus- 
taess,  at  a  place  of  which  he  knows  nothing,  and 
other  than  the  usual  plaoe  of  Ingress  and  egress, 
which  he  knows,  and  the  room  into  which  ha  enters 
Ib  Buffloiently  light  to  enable  him  to  see  the  im- 
portant things  therein,  and  It  appears  that  he 
aaw  lights  In  an  elevator  shaft  Immediately  after 
entering,  he  cannot  recover  for  Injuries  sustained 
by  stepping  Into  such  shafL  — BedaU  T.  BerlE», 
(Mich)  4aN.  W.  808. 

Contributory  negligence. 

7.  When,  by  the  negligence  of  a  carrier,  a  per- 
son ta  injured  while  unnecessarily  standing  In  a 
place  which  he  knows  to  be  dangerons,  he  is  guilty 
of  contributory  negligence,  and  cannot  recover.— 
Bohoentbld  v.  Milwaukee  CAtj  Bar.  Co.,  (Wis.)  48 

V.4SN.W.— 77 


8.  An  Instruction  as  to  contributory  negllgencs 
is  properly  refused  where,  upon  the  facts  stated 
therein,  it  would  be  a  question  of  fact,  and  not  of 
law,  whether  plaintiff  was  guilty  of  such  negUgenoe 
as  would  defeat  hla  action,  and  where  all  tne  fiaota 
proved  at  the  trial  are  not  stated  therein.— JnogT. 
City  of  Stevens  Point,  (Wis.)  48  K.  W.  51B. 

 Of  Child. 

0.  In  an  action  for  personal  Injury  resnlting 
in  the  death  of  a  boy  under  the  age  of  14  years,  it 
fa  the  duty  of  the  court,  without  being  requested, 
to  Instruct  the  jury  that  a  different  rule  should  be 
applied  in  considering  ^e  question  of  contributory 
negligence  from  that  applicable  in  the  oase  of  an 
adult.— Wright  r.  Detroit,  a.  H.  ft  U.  B7.  Oo., 
(Mioh.)  43  if.  W.  7B5. 

Imputed  negligence. 

10.  In  an  action  by  a  child's  administrator  for 
damages  for  the  deatn  of  the  child,  caused  by  tbo 
breaking  of  a  bridge  over  whloh  the  child  waa  rid- 
ing in  a  carriage  mtii  its  parents,  who  had  taken 
it  into  tba  oaman  without  voUtlon  on  its  parL 
the  negUgenoe  of  the  parents  cannot  be  imimtaa 
to  the  ohud.— Wjnoro  t.  Mahaska  Oonn^,  (tomk) 
48  N.  W.  264. 

Pleading. 

11.  In  an  action  against  an  express  oompany  for 
negligence  of  its  servant  in  driving  over  plaintiff, 
where  the  declaration  alleges  that  defendant,  by 
its  servant,  so  carelessly  drove  Its  horse  and  wagon 
that  by  the  caralessnesa  and  improper  conduct  of 
saohservantthehorseaadwagonwere  driven  over 
pl^ntiff  while  he  was  lawfully,  and  with  all  doe 
care,  walking  along  the  highway  there,  it  Is  a  suffl- 
clent  averment  that  the  servant  was  negligent  In 
that  he  was  driving  at  all  in  the  place  where  the 
accident  occurred  &  that  time,  ana  under  the  snr^. 
rounding  circumstances.— Post  V.  United  States 
Exp.  Co..  (Hloh.)  48  N.  W.  888. 

NEGOnABIiB  HSlSTRVKSasrSB, 

Actions  on,  see  Trial,  11. 

Alterations,  sea  .^Iteration  qfJnetruiiMRtfc 

Note  for  Bohemian  oats,  see  i^eelt,  8. 

Negotiability. 

1.  An  Instrument  by  whloh  tbe  me!kgr  prom- 
less  to  pay  a  certain  sum,  ■*  wltb  ten  per  cent  inter- 
est per  annum,  payable  semi-annuaUy  in  advance, 
and,  on  default  of  prompt  payment  of  the  interest 
for  thirty  days  after  It  is  dTue,  *■  then  tbe  note  to  be 
due  and  coUeotlble,  no  time  for  payment  bc^g  ex- 
pressed, is  a  negotlabla  oromlssoiT  note,  rayable 
on  demand.— Boberta  t.  Bnow,  (Neb.)  48  N.  W.  941. 

Parties. 

2.  A  nromlasory  note  oontainlng  the  words 
"we  promise  topay,''aDd  signed **Sa]|  PBDnoMisr- 
iNO  AMD  M1U.1RO  OoMPANT.  F.  Kbuts,  President,  * 
shows  no  amblgui^  on  Its  face,  as  it  la  in  law  the 

note  of  the  company,  and  parol  evidence  b  inadmis- 
sible to  show  that  Krans  signed  it  in  his  individual 
capacity.- lilebscher  r.  S^ua,  (Wis.)  40  K.  W. 

m* 

Aaoommodatlon  paper. 

8.  Parol  evidence  Is  admissible  to  show  that 
notes  were  executed  and  delivered  as  accommoda- 
Won^^per  solely.— Pn^r  v.  Rhodes,  (Minn.)  48  S. 

Indorsement  and  tranafor  —  Bona  fide 
purchaser. 
4.  Upon  the  Issue  as  to  whether  plaintiff  pur< 
chased  a  note  in  good  faith  without  knowledge  of 
any  defects,  evidence  that  immediately  after  the 

Eorchase,  before  plaintiff  had  seen  the  maker  or 
ad  any  knowledge  that  he  would  interpose  any 
defense  to  the  note,  plaintiff  attempted  to  sell  tbe 
note  at  a  heavy  discount,  is  admlssiole.-'BlaokwaU 
V.  Wright,  (Neb.)  43  N.  W.  116. 

6.  TTpon  the  Issae  as  to  whether  plalnUffs  pur- 
chased a  note  with  notioa  that  it  waa  tainted  with 
usury,  the  evidenoe  of  one  of  the  plalntlflk  as  to 
his  knowledge  of  the  business  methods  of  the 
p^ee,  and  that  he  knew  thai  usurloua  Interest 
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was  nsnaUr  charged  the  pajM,  Is  aompetent.— 
BlaokweU  t.  Wright,  (Neb.)  «  K.  W.  116. 

0.  In  an  action  hy  aflrm,  as  indorsee  of  a  note 
TOld  between  the  oruinal  parties,  where  only  two 
members  of  the  firm  had  any  part  In  the  parohase, 
or  knew  any  thing  about  its  thepresnmption  is  thai 
the  rest  of  the  Ann  were  ignorant  of  ttie  consider^ 
ation.— Ward  t.  Doane,  (Mich.)  48  N.  W.  980. 

7.  In  an  action  by  the  Indorsee  of  a  Bohemian 
oat  note,  whose  agent  has  testified  that  he  had  read 
of  the  Bohemian  oat  note  scheme,  it  is  error,  in  re- 

Sonse  to  inquiry  from  the  jury,  to  inatruot  them 
at  the  simple  fact  that  the  note  was  given  for 
Bohemian  oats  was  not  sufBcIent  to  carry  notice  of 
theiUe^B^  of  the  note.— Ward  t.  Doane,  (Mich.) 

8.  In  an  aetion  by  the  Indorsee  of  a  Bohemian 
oat  note,  where  there  is  testimony  tending  to  show 
that  plaintiffs  agent  knew  of  the  character  of  the 
note  in  suit  before  he  purchased  it  for  bis  firm,  it 
is  proper  to  ask  whether  he  knew  that  other  notes, 
pres«ited  to  him  before  the  note  In  solt,  were  Bo- 
hemian oat  notes.— Ward  r.  Doane,  (luoh.)  48  K. 
W.  980. 

9.  The  indorsee  of  a  noto  Told  as  against  pubUo 
poUcty  cannot  recover  of  the  Indorser,  If  be  had 
knowledge  of  the  character  of  the  note  at  the  time 
of  the  purchase.— Ward  t.  Doane,  (Mich.)  48  K. 
W.  980. 

10.  One  who  has  sold  a  Bohemian  oat  note  by 
frandulentlyrepreseiiting  that  it  was  good  and  col- 
lectible, and  that  the  maker  was  responsible,  oan- 
not,  in  an  action  by  the  bnyer  for  toe  recovery  of 
the  price,  assert  that,  M  plalntlfC  was  an  innocent 

Jiurchaser,  the  note  was  good  in  his  hands,  and  ob- 
eot  to  the  admissibility  of  evidence  showing  Its  In- 
validity, as  he  would  thereby  gain  an  advantage  bv 
bis  own  fraud.— Evank  y.  Btnnrberg,  (Mich.)  48  S. 

w.  low. 

11.  One  took  a  promissory  note,  with  knowledge 
that  the  same  was  given  for  the  purchase  price  of 
wheat,  and  that  at  the  time  of  its  execution  the 
sellers  gave  bond  to  nil  for  the  maker  within  the 
next  year  a  certain  number  of  bushels  at  tl5  per 
bushel;  the  maker  acknowiedglog  therein  that  the 
wheat  was  bought  on  speculatioo,  and  that  the 

{»rice  was  a  speculative  'ralue,  and  agreeing  to  par 
n  notes  8S>i  per  cent,  commission  on  all  such 
sales.  Held,  that  the  verdict  of  the  Jury  that  the 
transferee  was  not  a  bona  fide  purchaser  would 
not  be  disturbed.— Qoodritdi  r.  McDonald,  (Mich.) 
4BN.  W.  1019. 

15.  In  an  action  by  an  Indorsee^  on  a  note  given 
for  the  purchase  price  of  wheat,  a  bond,  of  which 
plaintiff  bad  knowledge,  whereby  the  sellers  of  the 
wheat  agreed  to  sell  for  tiie  maker  a  certain  num- 
ber of  bushels  of  wheal  at  |15  per  bushel,  and 
wherein  the  maker  acknowledged  that  the  wheat 
was  bought  on  speculation,  is  admissible.— Qood- 
tioh  T.  McDonald,  (Mloh.)  48  N.  W.  1019. 

18.  The  court  did  not  err  in  admitting  the  plea 
and  notice  In  former  snlts  by  plaintiff  in  justice's 
court  on  similar  notes  against  others,  to  show  that 
plaintiff  had  knowledge  of  the  character  of  the 
note  in  suit  before  parting  with  the  conslderaUon 
therefor.— Goodrich  t.  McDonald,  (Mloh.)  48  N. 
W.  1019. 

Notioe  of  non-payment. 

14.  A  delay  of  10  mouths  after  tndorsMneut  to 
present  and  give  notioe  of  non-payment  of  a  noto 
payable  on  demand,  with  interest,  Is  so  unreaaoii- 
able  that  it  will  discharge  the  indOTHr.^rumer 
T.  Benjamin,  (Wis.)  43  NT  W.  149. 

Checks. 

IK.  A  draft  for  money  drawn  on  a  bank,  pay- 
able at  a  day  subsequent  to  Its  date  and  the  date 
of  its  issue,  Is  not  a  ^'cheok,"  but  a  "bill  of  ex- 
change, "  and  is  entitled  to  days  of  grace.— fiarrl- 
aou  T.  NicoUet  HaL  Bank,  (Mlim.)  48  N.  W.  888b 

Actions  on. 

16.  In  an  acUon  on  a  promissory  note  payable  to 
an  accommodation  indorser,  and  given  oy  him  to 
plEdntlff  as  security  for  a  loan,  where  the  issue  Is 
whether  the  note  belonged  to  plaintiff  personally, 
or  to  a  corporation  of  which  he  was  the  secre- 
larv,  and  whose  fundi  were  alleged  to  havo  bean 


loaned,  and  where  the  testimony  tends  to  show 
that  it  belonged  to  the  corporation.  It  Is  proper  to 
charge  that  the borden  Is  on  pliUntifl  toprove bis 
ownership.— Barnes  t.  Peet,  (Mich.)  48  H.  W.  1038. 

17.  In  such  case,  the  neglect  of  the  eonrt  to  In- 
struct the  Jury  as  to  the  law  of  ownership,  or  as  to 
what  facts  would  constltnte  ownership,  is  lujt  er- 
ror.—Barnes  T.  Feet,  (Uloh.)  48  M.  W.  102S. 

18.  In  an  aetion  on  a  note,  it  appeared  Ukat  Ik 
was  payable  to  a  certain  naUonal  bank,  In  favor  of 
plaintiff  or  order,  and  the  declaration  alleged  as- 
signment by  the  bank  to  plaintiff.  It  had  been 
sent  to  a  inivate  bank  for  collection,  and  lisd  been 
indorsed  with  plainHfTs  name,  foUovred  by  an  or- 
der to  pay  the  private  bank,  **for  collection  for 
First  Nat.  Bank  of  L, »  and  dgned, « J.  H.,  Cashier.  * 
A  line  had  been  drawn  through  all  the  words  of 
the  indorsement  between  the  name  of  plaintiff 
and  that  of  J.  H.  The  name  of  the  national  bank 
in  the  Indorsement  waa  not  the  same  aa  in  the 
body  of  thonoteL  There  wm  no  proof  that  J.  EL 
was  oashier  of  either  bank,  and  the  odIt  evldeoos 
of  bis  handwriting  was  the  testimony  oi  a  witness 
that  he  bad  received  one  or  more  letters,  and  had 
seen  others,  purporting  to  have  been  written  by  J. 
H.,  whom  he  had  not  seen ;  and  that  the  letters  re- 
ceived by  him  had  been  lost  or  destroyed,  but,  f  rtmi 
seeing  these  letters,  he  thought  the  handwriting 
of  the  Indorsement  was  that  of  J.  H.  Plaintiff's 
testimony  tended  to  show  that  the  bank  at  which 
the  note  was  payable  was  the  real  owner.  .Held, 
that  the  court  erred  in  holding  that  the  owner- 
ship of  the  note  was  established  in  pliUntUE,  and  is 
taking  that  question  from  the  jniy,— FlnkhaaT. 
Cockell,  (Mich.)  48  N.  W.  921. 

19.  In  an  action  upon  a  note  by  a  bank  against 
the  makers  of  the  note,  defendants  cannot  deny 
plaintiff's  capacity  to  sue,  where  the  note  was 
given  to  the  bank  the  name  in  which  salt 
waa  brought,  and,  where  the  record  shows  that  a 
note  was  Introduced  in  evidence,  It  will  be  pre- 
sumed to  have  been  given  to  the  bank  by  that 
name.— Bair  v.  People's  Bank.  (I7eb.>  48  N.  W.  847. 

SO.  An  Indorsee  of  a  promissory  note  for  par- 
poses  of  collection  merely  can  maintain  an  action 
on  the  note  in  his  own  name.— Roberta  T.  Snow, 
(Neb.)48N.W.8«L 

Kewly-Disoovered  Bvidenoa. 

Bee  Nea  Trial,  »-l& 

NEW  TRTATfc 

Applloatlon. 

1.  On  a  motion  for  a  new  trial,  an  atRdavlt  alleg- 
ing the  disoorery  of  new  facts  must  tend  to  prove 
the  facts  alleged.— Wilson  v.  JohnS(ui,  (Wla.)  4> 
N.  W.  148. 

SUsoondaot  of  Jury. 

3.  A  deputy-sfaertff  having  chaige  of  a  jniy 
sworn  to  assess  the  damages  In  condemnation  pro- 
ceedings, furnished  them  with  oigars,  whioh  they 
used.  In  one  affidavit  filed  in  support  of  a  motion 
for  a  new  trlid,  made  by  the  owner  of  th«  land, 
the  deputy  stated  that  the  olgan  vera  fur- 
nished by  the  railroad  oompany,  and  that  the  ju- 
rors knew  that  fact.  In  another  affidavit  he  stated 
that  he  bought  the  oigars  himself,  and  that  the 
railroad  company's  counsel  refused  to  do  so.  On 
cross-  examination  ha  stated  that  he  had  said  in  the 
presence  of  the  jury  that  he  would  get  the  olgan, 
and  risk  getting  the  company  to  pay  the  bill,  and 
that  he  dia  so,  and,  some  weeks  later,  when  he  sent 
in  the  bill  for  the  carriages  used  by  the  jury  In 
viewing  the  premises,  he  induded  the  ctgmra,  and 
the  company  paid  it.  He  stated  also  tbiu  no  one 
suggested  nimlahing  the  dgars,  but  that  it  was 
common  practice  tbr  the  offloer*  to  gin  them  to 
jurors.  The  land-owner  stated  Oiat  he  heard  it 
said  in  the  presence  of  the  Jury  that  the  cigars 
were  furnished  by  the  railroad  oompanv.  The  ju- 
rors stated  that  they  understood  the  oigara  to  ne 
furnished  1^  the  offloer  at  his  own  expense.  Held, 
that  the  court  erred  In  granting  a  new  triaL— Our- 
ney  v.  MlnneapoliB  &  St.  a  By.  Oo^  (Mlna.)  48  S. 
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Hisoonduot  of  oonnset 

8.  Whether  improper  remarks  In  the  presence 
of  the  Jnrr  «re  rach  u  are  calculated  to  prejudice 
the  case  U  to  be  determined,  ordinarily,  by  the 
trial  court;  and  an  order  eraabine  or  reniBing  a 
new  trial  for  such  oause  wul  not  be  disturbed  on 
appeal,  except  in  oaee  of  olear  abase  of  diecretioo. 
—WBXaoa  T.  BL  Fanl  OitT  By.  Co,  (Minn.}  4S  N. 
W.  MM. 

Objeotitma  to  Terdiot. 

4.  Anordergraotioga  new  trial  beottnse  of  fba 
Insnfflolenoy  of  the  erlaenoe  to  support  the  ver^ 
diet  will  not  be  disturbed,  unless  the  pieponder- 
anoe  of  the  evidence  Is  manifestly  and  palpeblr  in 
favwof  the  verdict.— WaohUn  v.  Town  of  Qlen- 
ooe,  (Minn.)  48  N.  W.  067. 

5.  Where  the  verdiot  waa  set  aside  on  the 
gFoimd  that  it  was  '^wholly  nnsupported  by  the 
evidence, "  it  was  improper  to  Impose  on  plaintUfs 
payment  of  costs  of  toe  tormer  trial  as  a  condition 
of  granting  a  new  trial— SohweloUiart  t.  Stnewe, 
(Wis.)  48  H.  W.  m 

SxoeaaiTe  damages. 

6.  In  an  action  for  injuries  to  property  le- 
moral  of  lateral  snpport,  evidence  was  given  of 
the  extent  of  the  injury,  and  the  condition  of  the 
nroperty,  as  compared  with  its  Tslae  when  intact. 
The  on^  expert  witness  plaoed  the  difference  in 
TBlno  at  •Moo.  Held,  that  a  verdict  for  93,600 
was  not  so  exoesslve  as  to  show  that  the  Jury  were 
influenced  by  prejudice  or  passion,  and  it  was  prop- 
er to  deny  a  new  trial  upon  the  consent  of  tho 

Slaintitt  to  allow  a  deduoUon  to  93,000.— Kopp  r. 
orfhem  Pao.  B.  Cki.,  (Mian.)  48  N.  W.  78. 

7.  In  an  action  for  diTersi<n  of  a  water-ooorse 
in  which  the  only  qneatton  litigated  was  that  of 
damacea,  there  was  a  wide  diversity  In  the  opin- 
ion of  the  witnesses.  Held,  that  an  order  grant- 
ing a  new  trlM,  and  setting  aside  a  verdict  as  ex- 
oesslve, was  within  ttie  aonnd  discretion  of  the 
trial  oourt.-^haffUr  r.  GUy  of  BL  FauL  (Minn.) 
48  N.  W.  06. 

StirprlBe. 

8.  Defendant  was  convicted  of  rape,  the  prose- 
cutrix having  identified  tiioi,  and  stated  the  time 
and  place  of  the  offense  definitely,  in  which  she 
was  oorroborated  by  a  witness,  who  saw  defendant 
on  the  same  night,  at  a  time  and  place  oonsistent 
with  the  proseoatnx'B  atoir*  He  moved  for  a  new 
trial  on  Uie  grouad  of  aootdent  and  snrprlse.  He 
produced  the  affidavit  of  a  witness  stating  that  the 

Sroseoutrb^  had  told  her  three  days  after  the  crime 
lat  the  ravishar  waa  a  stranger  to  tier.  The  affi- 
davits of  defendant's  enudoyer  and  Us  wife  stated 
that  defendant  went  to  bad  early  on  the  night  in 
question,  and  did  not  rise  until  morning,  but  It 
gave  no  special  reasons  to  show  that  defendant 
might  not  nave  left  his  room  without  the  knowl- 
edge of  the  affiants,  nor  was  there  aoy  reason  for 
failing  to  have  these  witnesses  present  at  the  trial, 
siTeo.  Held  do  errorto  refusetho  BlotloiL— State 
T.  Bagan,  (Mino.)  48  N.  W.  fi. 

Kewly-dlsooTered  eridenoe. 

0.  The  decision  of  the  trial  conrL  refoslng  an 
application  for  a  new  trial  made  on  the  ground  of 
newly-discovered  evidence,  will  not  be  reversed 
where  the  affidavits  are  coaSioting,  and  such  evi- 
dence is  merely  cumulative,  or  for  the  purpose  of 
impeachment.— Jones  v.  Cbloago,  M.  St.  P.  B. 
Co.,  (Minn.)  48  N.  W.  1114. 

10.  A  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence  which  is  merely 
cumulative,  or  goes  to  Impeach  the  prevailing  party 
and  his  witness.— Schacherl  v.  St  Paul  City  By. 
Co.,  (Minn.)     N.  W.  8S7. 

11.  PiaintiH  having  recovered  judgment,  in  an 
action  for  personal  injuries  received,  while  driv- 
ing, from  a  defective  highway,  affidavits  of  newly- 
disoovered  evidence  were  submitted*  tending  to 
show  that  plaintiff  bad  admitted,  after  the  aod- 
dent,  that  nis  horse  went  down  a  hUl  towards 
the  place  of  the  aoddent  on  a  trot;  that  It  ran  in- 
to a  ditch  in  spite  of  his  best  elforts;  that  he  at- 
tributed the  RoctdMit  to  the  f  aot  that  he  ooold  not 
keep  tha  horso  la  tha  hlghwaT*  and  that  ths  hap- 


ness  was  a  miserable,  patched-up  affair,  and  the 
wagon  was  poor  and  rickety.  Also  it  was  shown 
that  plaintiff's  sister.  In  his  preseaoe,  had  stfA 
that  plaintiff's  horse  ran  avn^down  the  hlU  lata 
a  ditch.*  Held,  that  the  evidence  was  such  as  to 
require  the  granting  of  a  new  trial.— Goldsworthy 
V.  Town  of  Linden.  (Wis.)  48  N.  W.  656, 

Evidence  offered  as  newly  discovered,  to  o1^ 
tain  a  new  trial,  and  tending  to  show  direct  ad- 
missions of  plaintiff,  is  not  cumulative,  where  the 
only  similar  evidence  on  the  trial  waa  that  state- 
ments to  the  same  effect  were  made  by  another  in 
plaintiff's  presence,  and  the  question  was  submit- 
ted to  the  jury  whether  tbe  party,  at  the  time, 
either  heard  tbem.  or  bo  realized  their  import  as  to 
be  able  to  contradict  them.— ^oldsworthy  v.  Town 
of  Unden,  (Wis.)  43  N.  W.  6S6. 

18.  On  a  motion  for  a  new  trial,  in  an  action  OQ 
a  000  tract,  a  defendant  who  was  a  party  to  the  con- 
tract will  not  be  heard  to  say  that  he  has  dlsoov. 
ered,  since  the  judgment,  tiiat  the  contract  was 
made  on  a  different  day  from  that  alleged  In  tha 
complaint— WUson  v.  Johnson,  (VHs.)  48  N.  W. 
148. 

Non  Oompoa  UeDtU. 

Beelnsantii/. 

NOTARY  FUBUa 

Taking  aoknowledgmenta,  see  HoUdayt. 

Foreign  notary.' 

A  notary  public  la  another  state  will  bepra- 
Bomed  to  have  authority  to  administer  oatha,  In 
the  absence  of  proof  that  he  has  no  such  autbnity. 
— Flnkbam  t.  Cot^U,  (Mich.)  48  N.  W.  891. 

Notice. 

Of  defecta  In  sidewalks,  sea  MunMpal  Oturvon^ 
ttons,  19,  20. 
dissolDtlon  of  partnership,  seaPorftMriMih  L 
To  agent,  see  Principal  and  Agent,  16. 
What  oonstitnteat  see  Mcrtgaaet,  6,  & 

NOVATION. 

What  consUtates. 

1.  Ad  agreement  by  a  mortgagee  to  aeoept  a 
third  person  as  Us  debtor  instead  of  the  mort- 
gagor, where,  though  a  conveyance  of  tbe  mort- 
gaged property  is  made  to  such  third  person,  it  la 
merely  in  satisfaction  of  an  indebtedness  of  tbe 
mort^gor  to  her,  and  is  not  made  snbjeot  to  the 
mortgage,  and  such  third  person  does  not  assume 
tbe  mortgage,  and  is  not  competent  to  make  a 
binding  agreement,— is  not  a  valid  novation,  and 
will  not  discharge  the  mortgagor,  and  release  the 
mortf^^^premlsea.— Spyoher  t.  Werner,  {WiB.) 

i.  Defendant  contracted  to  deliver  to  plalntlflA 
a  certain  number  of  ponies,  on  or  before  a  date 
stated.  Plaintiff  gave  W.  an  order  on  defendant  as 
follows:  *•  Please  deliver  to  W.,  or  order,  SO  head 
of  ponies,  on  or  before  Jaly  16, 1836,  •  *  •  and 
charge  the  same  to  oar  contract  •  •  •  X  also 
agree  that,  on  failure  of  delivery  of  any  or  all,  the 
prioe  to  be  paid  the  deflelenoy  shall  be  $35  per 
head. "  Held,  that  the  acceptance  of  this  order  by 
defendant  did  not  effect  a  novation  of  the  contract 
nor  release  his  liability  to  plaintiff  thereunder.— 
Black  T.  Do  Camp,  ^owaj  tiN,W.m, 

Oath. 

Who  may  administer,  see  Notary  Publio. 

OFFIOE  ANB  OFFIOEB. 

Bee,  Blao,  District  and  ProseouUng  Attomeyg; 

JusMoes  of  the  Peace;  Sheriff t  and  Conttabue. 
Determining  title  to  office,  see  Prohibition,  Writ  of, 
ParUoQlar  officers,  see  Schoola  and  School-LH^- 

trt0tt,8^4. 
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Fees  and  compensation. 

1.  A  contract  by  a  board  of  samrriam  with 
•ne  who  is  county  treasurer,  whereby  he  Is  to  col- 
lect ail  delinqueDt  pertooal  property  tazeB,  nud 
receive  as  oompeDsatlon  therefor  a  certain  per 
oenL  of  the  Interest  and  penalties  on  snoh  tans, 
is  against  public  poUCT,  and  rold.— Adams  Ooon^ 
T.  Hunter,  (Iowa.)  48  N.  W.  SOS. 

Officers  de  fboto. 

2.  A  certificate  of  redemption  from  a  tax-sale, 
dated  in  lim,  was  signed  by  M..  clerk  of  the  dis- 
trlot  oourt,  by  R.,  as  deputy.  No  record  the  a> 
polntmcut  of  R.  was  foana,  although  at  the  time 
redemption  was  made  tbe  law  required  the  olQoer 
to  appoint  his  deputy,  and  the  appointment  to  be 
filed  witb  the  oounty  Judge.  R  testified  that  he 
did  not  remember  being  appointed  oraetinga»dep- 
nty,  nor  did  he  recollect ttto  certificate;  bnt  stated 
that  if  hU  signature  was  attached  to  the  certifi- 
cate as  deputy  be  was  such  deputy  when  he  placed 
it  there.  The  evidence  showed  that  R.  was  one  of 
the  county  otacers,  that  the  oIBcIbI  duties  of  the 
oouoty  oftloerB  were  light,  and  that  there  was  quite 
an  interchange  of  dntles  amonff  them.  K.  was 
awfl^  a  large  part  of  the  tim  and  tiie  eridence 
showed  that  R.  was  in  the  habit  of  doing  his  work 
at  such  times.  It  was  also  shown  that  M.  was  away 
about  the  time  the  certlQoate  was  dated.  Tbe  cer- 
tiflvate  bore  the  seal  of  the  district  court,  and  the 
□otifloatiou  and  counter-signature  of  the  county 
treasurer.  Held,  that  the  evidenoe  showed  that  EL 
was  at  least  de  facto  M.'b  deputy;  and  that  his 
regular  appointment,  not  being  found  on  record, 
would  be  presumed  to  have  been  losL— Barka  t. 
Oattor,  (Iowa,)  43  N.  W.  804. 

OBDEBS. 

Appealable,  see  Appeal,  8-7. 
As  payment,  see  Paiftnent,  9L 

Oonstr  action. 

PlalntUEs  famlBhad  bitck  toa  soboontractor, 
to  be  used  in  building  a  bouse.  Dsfendante,  the 
principal  contractors,  had  agreed  to  pay  tbe  sub- 
contractor when  the  bnilding  was  completed  and 
the  work  accepted.  Defendants,  after  a  portion  of 
tbe  brick  hod  been  furnished,  aooepted  an  order 
drawn  on  them  by  tlie  snlicoQtraotor,  requesting 
payment  to  plaintiffs  of  tlOO  on  the  estimate  for 
that  month;  also  for  ■*the  balance  due  Jpl^tUfs] 
for  brick, — said  amount,  when  ascertained,  to  be 
taken  out  of  estimate  or  estimates  to"  the  subcon- 
tractor. Afterwardsplsintilts  furnished  the  bal- 
ance of  the  brick.  There  was  eridenoe  that  the 
order  was  intended  to  oorer  all  tbs  brick  which 
•hoold  be  purchased  of  pWntUrs  for  the  building. 
Heldj  that  a  Judgment  for  plaintUts  for  the  prioe 
of  all  the  brick  famished  by  them  would  not  be 
dUturbed.—Brown  r.  Doren.  (Mich.)  48fi.  W.  SM. 

Ordinance. 
•See  Municipal  CorpomtU/tiM,  1-4 

FABENT  Ain>  CHHiD. 

See,  also,  Qwxrdian  and  Ward;  Infaneu- 

Becovery  for  child's  deatb. 

1.  The  fact  that  parents  inherit  the  estate  of  a 
eblld  for  whose  death  a  recovery  Is  sought,  does 
not  make  tlw  rule  which  would  oar  a  parent  who 
is  guilty  of  contributory  negligence  from  reeorer- 
ing-  in  hie  own  right  appficaole  to  an  action  1^ 
the  administrator.— WymoEO  T.  Uahaaka  Connbr. 
(Iowa,)  43  N.  W.  264. 

Oostody  of  child. 

S.  In  htihms  corpiia  proceedings  by  a  father 
for  possession  of  bis  iotaot  child,  it  appeared  that 
he,  incapable  of  supporting  her  because  of  poTerW 
and  the  mother's  death,  had  Toluntarily  renounced 
the  custody  and  control  of  tbechild  to  the  respond- 
ents, people  of  high  moral  character,  who,  taking 
tbe  child  at  the  age  of  six  months,  bad,  according 
to  agreement,  at  their  own  expense  nortored  and 


maintained  her  for  six  years  in  a  comfortable 

home ;  that  tliey  were  abundantly  able  and  willing 
to  care  for  and  educate  her;  that  the  affection  be- 
tween them  was  that  of  parentand  child;  that  the 
father  had  ever  regarded  her  withaversion,andbad 
expressed  a  doubt  of  his  being  her  father.  Seld, 
that  though  the  father  be  a  man  of  good  character 
and  repute,  and  now  capable  of  supporting  the 
child,  the  court,  in  the  exercise  of  Its  disoretloQ, 
was  Justified  In  remanding  her  to  the  custody  of 
the  respondents;  and  ttiat  tbe  exercise  of  such  dls- 
oretton  was  no4  Inoonsistent  with  Bar.  Sb  Wis.  | 
8064,  providing  that  "the  fatiiOTof  tbe  minor,  If  lir- 
ing,  and,  in  case  of  tals  deatii,  tbe  mother  while  the 
remains  unmarried,  being  themselves  respectlvelj 
competent  to  transact  their  own  business,  and  nw 
otherwise  unsuitable,  shall  be  entitled  to  the  cos- 
tody  of  the  person  of  the  minor,  and  to  tba  care  ot 
bis  education,  "^-fiheers  r.  Bt«ui,  (WlEi)  48  H.  W. 
TBS. 

FABTIES. 

NeoessatT,  see  Creditors'  BUI,  8;  X^eetment,  t; 

Oamighment,  19;  Religimta  SoeigUa,  1;  B*- 

pltfDfn,  8. 
Proper,  see  ilortgagea,  IS. 

Beal  party  in  interest. 

1.  Code  CivU  ProcL  Dak.  |  Ti,  prarlte  "that, 
every  action  must  be  prosecuted  in  the  name  at 
the  real  party  in  Inteieet, "  except  as  otherwise 
provided  In  section  79,  which  provides  tliat  a  trus- 
tee oS  an  express  trust  '*may  sue  without  joinioff 
with  him  the  person  for  whose  lieneflt  the  sotion 
is  prosecuted;  and  tbo  trustee  of  an  ezpreas  trust, 
within  the  meaning  of  this  section,  shall  be  oon- 
stmed  to  mean  a  person  with  whan,  or  in  whoar 
nam^  a  contract  is  made  for  tiie  baneflt  of  an- 
other."  Held,  that  a  general  agent  of  a  mintns 
pany  who  deposited  money  with  a  bank  In  his  own 
nameas''agenL*' subject  to  his  ohecic,  and  whose 
drafts  and  checks,  so  drawn,  were  honored  by  the 
bank,  could  sue  the  hank  In  his  own  name  fttr  a- 
balanoe  alleged  to  be  due  on  aooount. — MolAughiln 
V.  First  Nat.  Bank,  (Dak.)  48  N.  W.  TlBw 

Defect  of  parties. 

SLOne  to  whom  a  note  and  accompanying^ 
mortgage  are  given  ma^  enforce  the  same  in  his 
own  name,  though  a  third  person  has  an  interest 
in  the  debi— Lundbarg  v.  Northwestern  SL&nloc 
Ca,  (Minn.)  48  K.  W. 

FABTinoxr* 

Disputed  title. 

1.  Where  defendant  in  partition  pleads  title  by 
adverse  possession,  and  the  question  so  raised  is 
the  only  issue  in  the  case,  and  it  appears  on  that 
defense  thst  the  UUe  is  doubtful,  proceedings  will 
be  staved  until  complainant  esUbfishes  his  title  at. 
law.— Featon  v.  Steere,  (Mich.)  48  S.  W.  487. 

Decree. 

^  In  an  action  for  partition  of  the  father's 
estate,  brought  by  one  son  against  the  father's 
widow,  and  the  widow  and  heirs  of  a  deceased  son, 
a  cross-bill  filed  by  tiw  father's  widow,  asking  for 
an  assignment  of  dower,  and  damages  for  detail 
tion  tbraeof  since  her  husbuid's  deatli.  Is  damnr- 
rable,  and  a  decree  allowing  her  damages  will  be 
reversed,  as  her  claim  for  arrearages  from  the  de- 
ceased son  should  first  be  established  as  a  claim 
against  his  estate,  and  ought  not  to  he  mixed  with 
a  ol^m  ai^nst  his  heirs.— Bearlnger  t.  Pelton, 
(BUoh.)  4S°N.  W.  lOia. 

FABTNERSHIF. 

Action  by.  see  (3>omf  shment,  1& 

Actions  against,  sea  Fenue  4n  Civil  OaMe$,  & 

Assignment,  see  A.$9lgniiient  for  BmtM  V  Ora^ 

ftors,  8,  8. 
Fraud  of  partner,  see  CvKbraetM,  B,  8. 
Power     partner,  see  iSstoppei,  6. 
What  oonstUatea,  see  OotporaUon^  9;  JVoudt,. 

AiriulSQf,4. 
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Power  of  partner  to  bind  firm. 

1.  PartDen  are  jointly  liable  for  fltatenieTitB 
made  br  one  in  derogation  of  a  coompetltor,  and  in 
aid  of  tEeir  own  buslneBB. — Haner  Mannrff  OOi  t« 
Ferldna,  (Mich.)  48  N.  W.  1078. 

Pirm  and  private  creditors. 

2.  Where  goods  of  a  firm  are  taken  to  pay  the 
individual  debt  of  one  of  the  partners,  the  ored- 
itor  Ifi  liable  to  the  firm  thefefor,  unless  it  appears 
that  the  other  partner  assented  to  suoh  payment, 
or  ratified  the  act  after  it  was  done.— jann^r. 
Springer,  (Iowa,)  i&  N.  W.  461. 

8.  Where  a  partnership  has  existed  for  three 
years  without  any  effort  at  oonoealment,  it  is  im- 
material, in  a  suit  by  the  firm  to  recover  for  goods 
sold  by  one  of  the  partners  to  defendant  in  pay- 
ment of  hie  individual  debt,  tbat  defendant  had  no 
knowledge  of  the  existence  of  ttaepartoership.— 
Janney  v.  Springer,  (Iowa,)  48  N.  W.  401. 

Xl^otice  of  dissolution. 

4.  Defendant,  an  owner  of  a  farm,  teams,  and 
machinery  for  pressing  haj^  contracted  with  one 
Brown,  by  wbicn  Brown  was  to  have  the  use  of  the 
Und,  machinery,  etc.,  and  eaoh  of  the  parties  to 
have  one-half  m  the  net  prooeeds.  Tbey  also  dealt 
fn  hay  and  coal  and  earned  on  the  busioess  in  the 
name  of  B.  &  B.  In  July,  1884,  th^  signed  a  no- 
tice that  the  firm  of  B.  &  B.  was  dissolved.  The 
notice  was  not  pubUsfaed.  The  business  was  aft- 
erwards carried  on  InthenameofBifbutotherwlse 
there  was  no  change  in  tbe  bostness  methods. 
Held,  that  defendant  and  B.  were  partners,  and 
defendant  was  liable  to  one  dealing  with  B.,  after 
tbe  noUce  of  July,  without  any  knowledge  thereof, 
or  of  the  dlssolatl(m.~I)ull  vTBaker,  (Iowa.)  43  N. 
W.  4«8. 

Actions. 

5.  A  petition  for  a  lien  on  logs  for  supplies  used 
in  cutting,  hanling,  and  drivlngthem.  furnished  by 
a  partaorship,  which  petition  was  signed  by  only 
one  of  the  partners,  who  made  oath  in  tbe  verifica- 
tion that  he  was  one  of  the  firm,  and  that  he  made 
the  verification  in  behalf  of  himself  and  his  co- 
partner, is  sufficient  to  give  the  partnership  a  lien, 
though  the  petition  claims  a  lien  upon  the  logs  only 
for  the  sum  due  "him.  '^—Garland  v.  Hickey,  (Wis. ) 
48  N.  W.  8S3. 

6.  Where  an  action  Is  commenced  In  the  name 
4>f  persons  who  have  been  partners,  and  one  of 
them  is  dead  when  the  suit  is  commenced,  it  is 
proper  in  Hlchlgan  to  allow  the  other,  by  amend 
meat,  to  declare  as  surviving  partner,  ana  in  such 
«rtion  plaintiff  may  recover  for  all  work  done  in 
completion  of  a  job  undertaken  by  the  partner- 
ship, and  partly  performed  before  the  other  part> 
cer  died.— O'Oonnell  T.  Bchwanabeck,  (Mich.)  48 
N.  W.  699. 

7.  In  an  action  to  recover  for  goods  sold  by  a 
firm,  where  the  defense  is  that  the  goods  were 
bought  of  one  member  of  the  firm  a»  anlndlvidual, 
and  the  existence  of  ^e  firm  was  proven  with- 
out coDtradictioo,  It  Is  unnecessary  to  submit  Uie 
question  of  Its  existence  to  the  jury.— janney  t. 
Springer,  (Iowa,)  43  N.  W.  461. 

8.  An  action  against  **C.  and  K.,'  In  'bnsinesa 
under  the  firm  name  of  O.  &  "  is  not  an  action 
against  a  firm,  but  against  the  IndiTidual  members 
thereof:  and  the  fact  that  one  of  the  defendants 
cannot  be  served  will  not  prevent  ttiB  court  from 
hearing  the  case  against  the  party  doly  served 
with  summons,  and  who  has  appeared  generally 
In  the  case—Rowland  v.  ShephanL  (Neb.)  48  If. 
W.  344.  «■      -»  V  / 

Limited  partnerships. 

9.  Where  a  limited  partnership  Is  attempted  to 
be  formed,  but  the  contribnUon  of  the  special  part- 
ner is  made  In  goods  and  not  in  oash,  as  required 
by  the  statate,  the  partnership  must  be  U«ated  as 
a  general  one  so  far  as  the  liability  of  the  partners 
to  creditors  is  cont»nied.^n  re  AUsn'a  Elstate, 
<Hlan.}  48  N.  W.  88S. 

Fassengera. 

See  Carrien,  6-8;  Horat  and  Stnet  BaUroaOg. 


Pauper. 

See  Poor  and  Poor-LaxoB. 


PAYMENT, 

By  check,  see  Mortgages^  26,  • 

What  constitutes. 

1.  In  an  action  to  recover  the  price  of  goods 
sold.  It  appeared  that  defendant  gave  in  payment 
an  order  upon  third  parties,  and  that  plaintiff  was 
guilty  of  laches  In  notifying  defendant  of  the  re- 
fusal of  tbe  drawees  to  pay  the  order.  Held, 
that  plaintiff's  offer  to  prove  defendant's  promise 
to  pur  tbe  order,  vrithout  offering  to  prove  his 
knowledge  of  the  laches,  was  properly  rejected,  as 
the  promise  was  not  binding  upon  defendant  un- 
less he  had  such  knowledge.— Bohlerl  r.  Baumel, 
(Wis.)43N.  W.m 

3.  In  an  action  to  reoorer  tba  price  of  good* 
sold,  defendant  testified  tb^he  gave  to  the  plain- 
tiff, in  payment,  an  order  upon  two  persons  who 
owed  him  money,  and  plaintiff  accepted  the  same; 
that  subsequenUy,  and  before  the  bringing  of  this 
action,  defendant  settled  with  the  drawee  of  the 
order,  and  It  was  charged  to  defendant;  that  the 
order  had  never  been  presented  or  returned  to  de- 
fendant, and  that  he  did  not  know  whether  the 
same  had  in  fact  been  paid.  FlalntUt  testified  that 
he  had  never  gotten  any  money  on  the  order,  the 
drawees  refusing  to  pay  it  for  the  reason  tbat  the^ 
had  no  money  to  pay  it;  tbat  he  notified  defenif- 
ant  of  the  refusal  of  tbe  drawee  to  whom  tbeorder 
was  first  presented,  and  defendant  directed  him  to 
present  It  to  the  other.  There  was  no  evidence 
that  defendant  was  ever  notified  of  the  presenta- 
tion of  the  order  to  the  latter,  or  of  his  refusal  to 
pay  it.  Held  that,  plaintiff  having  thus  failed  to 
notify  defendant  within  a  reasonable  time  that 
payment  was  refused,  tiie  direction  of  a  verdict  for 
defendant  was  pEoner.— Sobierl  t.  BaumeL  (Wli.) 
48  N.  W.  724. 

Evidence  of. 

8.  Defendantproduoedinconrtadlarycontaln- 
ing  a  charge  oorrespondlng  with  one  in  his  counter^ 
claim,  and  plaintiff  swore  positively  that  she  had 
not  received  the  money  charged.  Held,  that  It 
could  not  be  said  that  the  preponderance  of  testi- 
mony clearly  established  payment  of  the  disputed 
sum.— Rogers  V.  Priest,  (Wli.)  48  N.  W.  filO. 

Voluntary  payment. 

4.  Where  a  mortgagee  pays  Uie  amount  of  an 
Illegal  tax  to  redeem  from  a  sale  thereunder,  he 
cannot  maintain  an  action  to  recover  it,  though  it 
was  paid  under  protest;  as,  having  no  legal  or 
equitable  title  to  the  land,  and  his  uen  being  un- 
affected thereby,  his  act  will  be  considered  rolnn- 
tary.-.Rushtott  t.  Burke,  (Dak.)  48  N.  W.  81S. 

Application. 

6.  Where  a  portion  of  a  debt  evidenced  by  a 
note  is  a  lien  on  the  homestead,  having  been  con- 
tracted before  the  homestead  was  acqnired,  and 
payments  have  been  made  on  the  note  whloa  ex- 
ceed the  portion  of  the  debt  thus  eontraoted,  but 
no  application  of  payments  baa  been  made  bj 
either  party,  the  law  will  so  apply  them  as  to  prtK 
tect  the  homestead.— First  Nat.  Bank  v.  Boillna- 
worth,  (Iowa,)  48  N.  W.  686. 

0*  The  liability  of  tbe  homestead  for  certain 
debts  is  not  a  ■'security, "  within  the  meaning  of 
the  law  governing  the  appllcaUon  of  payments  to 
secured  and  unsecured  debts.— First  Nat.  Bank  T. 
Hollinsworth,  (Iowa,)  4S  N.  W.  BSS. 

7.  In  an  acUon  on  an  agreement  whereby  dft- 
fendanVs  testator  was  to  take  oert^  property  off 
plaintlfTs  hands  In  case  plaintiff  so  ele<^d,  and 
pay  therefor  a  certain  sum,  payable  in  Install- 
ments, where  the  identity  of  the  instrument  1b  not 
disputed,  and  there  is  no  proof  of  the  existence  of 
any  other  contract  between  the  parties,  evidence 
that  certain  paymente  had  been  made  by  testator 
to  plaintiff  while  the  agreement  was  in  force  is 
sufficient  to  show  that  they  were  to  be  applied 
thereon.— Sankey  t.  Cook,  (Iowa,)  43  N.  W.  380. 
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8.  Whm  ft  eontraoUw  for  Um  oreeUon  of  « 
IralMlDg,  Inolndliig  materials  therefor,  pays  over 
money  received  on  his  cootraot  to  parties  who  have 
furnished  him  materials,  upon  that  and  otii'er  con- 
tracts, with  direotlons  to  applr  the  same  on  his  ao- 
eount,  generally  they  are  at  liberty  so  to  apply  it, 
and.  In  the  absence  of  more  partlcalar  Instructions 
at  the  time,  tbo'law  will  apply  it  to  the  oldest  items 
of  bis  account.— Jefferson  v.  Church  of  Bt  Mat- 
thew, (MlQD.)  4S  N.  W.  74. 

0.  Nor  oaD  they  be  compelled  to  ohange  the  ap- 
pUoatlon  to  the  particular  aooount  tor  materials 
xandshed  for  th«  building  referred  to,  on  the 
ground  that  Uiey  knew  that  the  money  was  re- 

-  oelved  by  the  contractor  from  the  owner  thereof. 
To  bind  them  to  msike  such  special  application,  the 
parties  Interested  must  see  that  men  aK>liostlOQ 
Is  made  or  directed  at  the  time,  or.  If  the  money  la 
paid  to  the  contractor  under  an  agreement  tiun  it 
should  be  so  applied,  such  understanding  or  agree- 
ment should  he  seasonably  communicated  to  the 
material-men.— Jefferson  t.  Church  of  St.  Mat- 
thew, (Minn.)  48  TX.  W.  74. 

FEBJUBT. 

Varlanoa 

1.  In  a  criminal  prosecution  on  Information 
alleglDg  perjury  In  testifying  falsely  as  a  witness 
to  the  copy  of  a  lease  of  farm  and  crop  rigned 
*'JobnM.  T.,'*where  the  proseouting  witness tea- 
tlfled  that  Ms  name  was  Jeremiah,  and  he  was  not 
otherwise  known,  the  variauoe  waa  U»aL—Gmaaj 
r.  Btate.  (Neb.)  A  N.  W.  747. 

Brldenoe. 

3.  In  a  prosecution  for  perjury,  the  falsity  of 
the  lestimocy  or  oath  of  the  accused  upon  which 
the  perjury  is  assigned  csnnot  be  established  by 
the  testimony  of  one  witness  alone.  It  may  be 
proved  by  the  testimony  of  one  reliable  witness, 
and  such  corroborative  facts  and  circumstances  as 
will  give  a  clear  preponderance  of  the  evidence  in 
favor  of  the  state.  If  such  preponderance  excludes 
all  reasonable  doubt  of  the  guilt  of  the  accused, 
such  corroborative  f  aots  or  circumstances  ought, 
at  least,  to  equal  the  testimony  of  a  single  witness. 
Gandy  v.  State,  28  Neb.  486,  80  N.  W7817,— Oaody 
T.  State,  (Neb.)  48  N.  W.  747. 

&  No  amount  of  corroboration  will  be  snfBcient 
to  sustain  a  verdict  of  conviction,  where  the  tMU- 
mony  of  the  witness  to  be  oorrDboratod  la  in  ths  al- 
temattve,  doubtful,  and  equivooaL  —  (Hndy  T. 
State,  (Neh.)4SN.  W..747. 

FHTSICIANS  AND  SUBGEONS. 

Owe  nqoired,  see  McdpraoUeA 
Oonstltationali^  of  laws. 

1.  Laws  Minn.  1889,  c  19,  which  provides,  by 
section  6,  that  no  one  shall  have  the  absolute  right 
to  be  examioed  for  a  oertlfloate  to  practice  dentis- 
try who  is  not  possessed  of  a  diploma  from  some 
dental  college  in  good  standing,  the  examining 
board  to  have  the  power  to  determine  the  standing 
of  colleges  granting  diplomas,  is  not  unconstitu- 
tional, as  dlsorimlDattng  against  a  olass  who  may 
not  have  been  able  to  attend  a  dental  college.— State 
T.  Vandersluls.  (Hlnn.)  48  N.  W.  789. 

3.  The  provision  of  the  act  that  It  shall  not  ap- 
ply to  acts  of  bona  flde  students  of  dentistry  done 
in  the  pursuance  of  chemical  advantages  under  the 
direct  supervision  of  a  preceptor  or  a  licensed 
dentist  in  the  state,  during  the  period  of  their  en- 
rollment in  a  dental  college  and  attendance  upon  a 
regular,  uninterrupted  course  In  such  college.  Is 
not  unconstitutional  as  discriminating  between  stu- 
dents of  dentistry  or  against  schools  of  dentistry 
of  other  states.— State  t.  Vanderalols,  (Minn.) 
N.  W.  739. 

8.  Section  7  of  the  act,  which  provides  tbat  all 

Ersons  shall  be  said  to  practice  dentistry,  within 
a  meaning  of  the  act,  who,  for  compensation, 
treat  diseases  or  lesions  of  the  human  teeth  or 
Jaws,  or  correct  malpositions  thereof,  does  not  pre- 
Tont  a  licensed  surgeon  from  treating  diseases  of 
the  Jaws,  which  may  come  within  the  soope  both 


of  general  surgery  and  dentistry.  Btnte  T.  Vao- 
denluls,  (Minn.)  6  N.  W.  788. 

Lioense  to  praotioe. 

4.  Lawa  81st  Qen.  AssenL  Iowa,  a  tOt, 
latinf  the  praotioe  of  medloiuo,  provldeB,  inter 
oHo,  that  if  any  applicant  for  »  oertillcato  "has 
been  la  ooatinuous  practice  for  a  period  of  not  leas 
than  five  rears,  "  such  fact  oonsUtutes  a  prtma  fa- 
cte quallficaUon.  Held,  that  under  section  7  of 
aaiA  act,  providiug  that  the  examining  board  may 
■^refuse  a  oertiflcate  to  any  person  who  has  been 
oouTtoted  of  felony,  *  *  •  or  may  revoke  oer- 
tiflcates  for  like  causa,  or  fOr  palpable  ovfdenoe  of 
Incompetenoy, "  the  board  oould  refuse  a  oerUAcatA 
for  palpable  evidenoe  of  Inoompetenc^,  despite  tlM 
established  fact  of  prior  praotioe  for  the  statutory 
Ume.— State  t.  Mortier.  (Iowa.)  48  N.  W.  909. 

5.  On  a  b^al  for  viidatlng  Lawa  Slst  Gen.  Aa* 
sem.  Iowa,  a  104,  by  practicing  medicine  without  & 
oertiflcate,  defendant  cannot  avail  himself  of  the 
provision  excepting  from  the  penal  provisions  of 
said  act  pbysltnans  who  have  practiced  five  years, 
"provided,  suoh  physltdans  shall  furnish  the  state 
board  *  *  »  aausfaotory  evidence  of  such  prao- 
tioe^ and  shall  nroenre  the  proper  certificate,* 
•ran  though  he  oaa  praettoedTfor  Are  yean,  un- 
less be  has  the  proper  certifloate  of  the  examining 
boaid.-State  r.  Moahar,  (Iowa,)  48  N.  W.  SUL 

pi;EAi>iNa. 

Bee,  also,  EquUv,  18;  Tf^uneMon,  8;  HM  and 
S£an(Ier,4-a;  IAmUationQfAcUonB,ir6\  Quiet- 
ing TUle;  Replevin,  4, 8;  Trover  and  Oonver- 
«4on,l.  ^ 

Amendmenta,  aee  Jnsuranoe,  48. 

Election  between  oounta,  see  ^peal,  T. 

Bnffldenoy  of  allegations,  see  DamagM,  8L 

Declarstton. 

1.  In  an  action  for  personal  Injuries  the  com- 
plaint contained  two  counts,  both  aillMrine  that  th* 
bjuriea  were  caused  by  negllgenea  of  derendant*» 
street-oar  driver;  the  second  inrther  alleged  that 
the  street  at  the  place  of  the  Injury,  and  thecar  by 
which  it  was  caused,  were  out  of  repair,  and  tbat 
defendant  was  negligent  In  allowing  them  to  re- 
main so,  but  did  not  allege  tbat  such  condition 
the  street  and  car  contributed  to  the  Injuries  com- 
plained of.  Heldy  that  the  only  negligence  alleged 
as  the  direct  cause  of  Injury  was  that  of  the  driver, 
and  a  refusal  to  require  the  plaintiff  to  elect  be- 
tween the  two  oounts  waa  not  prejudicial  error.— 
Bhenners  T.  West  Kda  St.  Bj.  Oo^  (Wla.)  48  N.  W. 
108. 

8.  Under  a  statute  preeoriblng  spedfled  ooidl- 
tioDs,  to  be  performed  before  a  right  of  action  shall 
accrue,  a  oomplaint  Is  InsuflBcIent  which  merely 
alleges  that  t^e  pMntiff  has  performed  all  of  the 
acts  required  by  the  statute.  The  facta  showliv 
oompUanoa  with  the  law  should  be  set  forth.— Bt 
rou  T.  Board  of  Water  Con'ra,  (Minn.)  48  N.  W.  481 

Demurrer. 

8.  A  so-oalled*  amended  (3emQrrer''wnion  pre- 
sents wholly  new  matter,  and  arrests  the  progress 
of  a  cause,  is  not  a  part  of,  nor  an  amendment  to, 
the  first  demurrer,  but  is  an  original  demurrer, 
for  which  costs  may  be  taxed,  though  Code  Iowa, 
I  8639,  provides  that  there  shall  be  but  one  de- 
murrer filed.— Lundbeok  7.  FUmair,  (Iowa,)  43  N. 
W.  271. 

4.  The  aUowauoe  of  an  amendment  to  n  de- 
murrer after  it  has  been  argued  and  submitted,  if 
error,  is  not  prejudicial,  where  the  amendment 
presents  no  new  objection.— Hainer  v.  Iowa  Legion 
of  Homir,  (Iowa,)  48  N.  W.  186. 

B.  A  demurrer  to  the  dedaratlm  la  waived  by 
p'lff^lfg  over  and  goinir  to  trial  upon  the  marils.- 
Fotwaon  v.  Forrier,  (Ifloh.)  48  N.  w.  la 

Answer. 

6.  Code  Iowa,  IS  9856,  9flB7,  8710,  provld* 
that  defendant  may  set  forth  in  Us  answer  as 
many  distinct  w  inoonsistent  defenses  as  he  haa, 
and  that  eaoh  affirmative  defense  muat  be  set 
forth  In  a  distinct  divisitm  of  the  anawar.  In  an 
action  affdnat  n  railroad  company  for  neidigmtlr 
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tiou  containea  in  sata  peuuon  not  nereiu  ocner- 
wise  admitted. "  Held,  that  the  words  "not  here- 
Id  otharwlM  admitted**  referred  to  the  whole  an- 
swer, and  was  not  s  atatemen  t  of  a  different  defense 
in  adiBtiaot  dlTislon;  and,  where  plalntiiTs  owu- 
•rshlp  of  the  bay  sued  for  was  admitted  in  the  seo- 
oud  mrision  of  the  answer,  the  admlatloii  of  im- 
proper eridenoe  of  snoh  ownership  was  not  preio- 
aicfal.— Comes  t.  Chicago,  IL  ft  St,  F.  Bj.  Co.. 
(Iowa,)  48  N.  W.  33fi. 

Motion  to  strike  out. 

7.  Where  defendant  moves  to  strike  ont,  and, 
after  mliBg  thereon,  answers,  and  goea  to  trial, 
any  errors  m  the  rnling  are  w^Tad.-^faau  t.TU- 
lor,  (Iowa,)  48  N.  W.  iSb. 

Motion  to  make  more  definite. 

8.  natntlft  alleged  that  he  bad  par  chased  a 

note  of  defendant  believing  It  to  be  a  blndinff  obli- 
gation on  the  makers,  when  in  fact  it  was  tainted 
with  usury.  Defendant  answered  that  at  the  time 
Of  the  sale  of  the  note  be  informed  plainUfl  of  each 
and  every  defect  therein,  eto.  Held,  that  It  was 
not  reversible  error  to  overmle  amotion  requiring 
defendant  to  state  In  what  manner  be  informed 
plaintiff  of  the  defects  in  the  note,  and  further  re- 
^ulnng  him  to  separate  a  paragraph  of  bis  answer 
so  as  to  show  what  portion  thereof  he  relied  upon 
as  a  defense,  and  what  portion  was  intended  as  a 
foundation  ox  afBrmative  roliof,  set-off,  or  oouater^ 
clMm.— Molhiffee  v.  Bentley,  (Neb.)  48  N.  W.  128. 

Beply. 

9.  Under  Code  Iowa,  I  2665,  no  reply  Is  neces- 
sary to  sfflrmative  facts  alleged  in  an  answer  as  a 
defense,  where  the  defease  to  such  matters  does 
not  rest  upon  other  facts  avoiding  them.— Chase 
T.  Eaynor,  (Iowa,)  48  N.  W.  SOB. 

Verification. 

10.  Under  Code  Iowa,  }  9600,  providing  ttiat 
"  when  any  pleading  In  a  case  shall  be  varifled  1^ 
affidavit  all  subsequent  pleadings  except  demurrer 
shall  be  verified,"  when  the  petition  is  verified,  a 
coanter-claim  contained  In  the  answer  most  be 
verified,  as  well  as  the  defense  part  of  the  answer. 
— Yarser  v.  Chicago,  M.  &  Bt.  P.  B.  Co.,  (Iowa,) 

48  N.  w.  m. 

11.  A  verification  of  a  complaint  Is  sufflolent 
which  alleges  that  affiant  is  plaintiffs'  attorney, 
and  makes  tfaeveriflcation  In  their  behalf ;  that  ha 
has  read  the  oomplalnt,  and  knows  the  contents 
thereof,  and  verily  believes  the  same  to  be  true; 
that  the  sources  of  his  information  which  are  Uie 
grounds  of  bis  belief  wore  derived  from  statements 
of  plaintiffs'  account  and  letters  in  reference  there- 
to, received  by  him  from  plaintiffs:  and  that  the 
reason  the  complaint  la  not  verified  by  plalnUfts  is 
that  none  of  tbran  are  In  the  county,  in  which 
county  he  resides.  Following  Morley  t.  GnUd,  18 
Wis.  B76.— Frisk  t.  Belsehnan,  (Wis.)  48  N.  W. 
1117. 

Amendment. 

12.  Where  an  amendment  to  a  petition  Is  filed 
wbl<di  does  not  tend  to  change  the  Issue  in  an  ac- 
tion, a  defaolt  should  not  be  entered  for  failure  to 
answer  such  amended  petitlcn.— HcQuade  v.  Chi- 
cago, R.  L  &  P.  Ry.  Co.,  (Iowa,)  43  N.  W.  615. 

'  18.  Where  evidence  is  admitted,  without  objec- 
tion, and  tJie  jury  instructed  on  the  point  of  the 
statute  of  limitations,  althoogh  the  atatnte  was 
not  well  pleaded  in  the  answer,  snch  answer  will 
be  treated  on  appeal  as  if  amended  under  Rev.  Bt. 
Wis.  S  2030,  which  provides  that  the  court  may,  in 
furtherance  of  justice,  before  or  after  judgment, 
amend  any  pleading,  *'when  the  amendment  does 
not  change,  substuntially,  titeclMm  or  defense,  by 
oonf  orming  the  pleading  or  proceeding  to  the  facte 
proved. Kurray  v.  Soribner,  (Wis.)  43  N.  W.  M9. 

14.  The  amendment  of  a  complaint  in  an  action 
at  law  upon  an  insurance  policy  so  as  to  make  the 
action  an  equitable  one  to  reform  the  polioy  "does 
BOt  change  substantially  the  claim, "  as  la  forbid- 
den bv  Code  Iowa  1886,  $  »td9.  — Esoh  r.  Home 
In*.  Co..  (Iowa,)  48  N.  W.  820. 


Trust  Co.  V.  Burton,  (Wis.)  4S  H.  w.  ill. 

16.  In  an  action  on  a  contract  made  with  on« 
I71cholas  Woischeld,  plaintiffs  declaration  com- 
menced, ** Catherine,  wolsoheid,  administratrix 
with  thewlllannexedof  the  estateof  Nicholas  WoU 
scheld,  deceased, "  complidns,  etc.,  but  there  was 
no  allegation  of  his  death,  nor  oi  plalntUTa  ap. 
polntment,  nor  profert  of  letters  of  admtnistra- 
uon.  Held,  that  a  trial  amendment  was  properly 
allowed,  alleging  the  issuance  of  letters  of  aomln- 
Istratlon,  as  atttendant  could  not  have  been  sur- 
Tffised  or  prelQdloed  therehr.  —  Wolschdd  t.  . 
{niomab  (lOoS.)  48  N.  W.  1& 

Pleading  and  proof. 

17.  In  enaction  fbr a monoybalanoa alleged  to 
be  due  after  deducting  certain  paymenta,  admitted 
in  tiiecomplaint  to  have  been  made  by  defendants, 
where  the  complaint  alleges  that  those  payments 
only  had  been  made,  defendants  may,  under  the 
general  denial,  give  evidence  of  other  paymenta.— 
Brown  v.  Forbes,  (Dak.)  48  N.  W.  98. 

18.  Under  an  answer  dMying  the  plalntllTs  al- 
leged title  to  the  property  which  is  the  subject  of 
the  aoUonf  defendant  may  show  that  the  property 
was  given  by  plaintiff's  Intestate  to  another.— 
Beard  T.  First  ifat.  Bank^  (Minn.)  48  K.  W.  7. 

 Variance. 

19.  Under  Code  Iowa  1886,  |  2086,  providing 
that  "no  variance  between  the  allegations  in  a 
pleading  and  the  proof  is  to  be  deemed  material 
unless  it  has  actually  misled  the  adverse  party  to 
his  prejudice  In  maintaining  his  actloi^or  defense 
on  Uie  merits, "  a  petition  alleging  that  plaintiff 
was  Injured  by  a  horse  driven  south  on  C.  street, 
and  turned  snddenly  to  go  up  M.  street,  is  suBtalned 
by  proof  of  an  Injury  at  the  intersection  of  the  two 
streets,  no  matter  in  what  directicHi  the  horse  was 
bel^^ven.  —Bobbins  t,  Digglns,  (Iowa,)  48  N. 

ao.  Though  the  petition  alleges  that  the  horsa 
was  driven  "at  a  furious  rate  of  speed, "  it  is  nec- 
essary to  prove  only  that  It  was  driven  negll- 
gently.— Bobbins  v.  Dlggins,  (Iowa,)  48N.  W.  800. 

9L  An  objection  to  a  variance  between  one  of 
the  allegaUons  of  a  compl^nt  and  the  proof  of- 
fered to  sustsln  it,  not  made  until  application  for  a 
new  trlaL  was  held  to  be  too  late^— Johnson  t. 
▲verj  ^iluL)  48  H.  W.  Btt. 

Hedge. 

Foredomre,  see  Jury,  19. 


Folloe  Power. 

Bee  Drainage,  5. 


POOB  AND  FOOB-IiAWS. 

Sui)port  of  pauper. 

Comp.  St.  Keb.  o.  18, 1 18,  provides  that  the 
electors  of  a  township  shall  have  power  to  raise 
money  by  taxation  for  the  support  of  the  poor 
within  the  town.  Section  58  enumerates  as  town 
charges  the  oranpensation  of  town  officers  for  serv- 
loea  rendered  to  the  township;  oonUngent  ex- 
penses necessarily  inoarred  for  the  use  ana  benefit 
of  the  town ;  moneys  authorized  by  the  vote  of  any 
town-meeting  for  any  town  purpose;  and  every 
sum  directed  by  law  to  be  raised  for  town  por- 
potes.  SeotioQ  54  provides  that,  if  the  electors  of 
a  township  fall  to  vote  a  tax  to  pay  tba  town 
charges,  the  county  board  shall  have  power  to  levy 
npon  the  propertyof  such  township  a  tax  sufficient 
to  pay  such  ooai^ges.  Held,  that  township  super- 
Tlsora  may  bind  a  town  by  contracts  for  the  sup- 
port and  maintenance  of  paupers,  aod  that  liability 
thereunder  cannot  be  defeated  by  re  (using  to  vole 
the  neoessory  taxes  to  meet  such  oblimtion. — Wat 
tham  T.  Town  of  Hullaliy,  (^eb.)  48  H.  W.  m 
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FOOB  DBBIOBS. 

Discharge. 

Comp.  Laws  Dak.  1 6547,  provides  that  If,  on 
the  examinatioD  for  tbe  dlsoharge  of  a  person  con- 
fined on  civil  process,  the  Jud^  before  vhom  tbe 
same  Is  held  shall  be  satisfied  that  tbe  prisoner  is 
entitled  to  his  discharge,  be  shall  administer  to 
bim  an  oath  that  he  has  not  any  real  or  personal 
estate  to  the  amount  of  910,  except  such  as  is  ex- 
pmot  from  \evv  and  Bale  on  execution-  and  that  he 
has  not  concealed  or  disposed  of  any  property  to 
defraud  bis  creditors.  jETeld,  that  an  oraer  dis- 
charging a  person  confined  on  tbe  groond  that  he 
.  fraudulently  contracted  the  debt  sued  on  will  not 
be  disturbed,  on  appeal,  on  the  ground  that,  from 
the  evideooe  adduced  on  tbeezamioation,  a  differ- 
ent conclusion  from  that  arrived  at  by  the  ooart 
might  have  been  reached. — National  (term.  Amer. 
Bank  T.  Raymond,  (Dak.)  4S  K.  W.  705. 


PoBsessioiL. 
Admie,  lee  Adoerw  PpuettUm. 

POWERS. 

Power  of  attorney. 

The  defeotlTO  acknowledgment  of  a  power 
of  attorney  executed  in  1867  and  recorded  before 
Ck>de  Iowa,  S  1967,  took  effect,  Is  cured  by  that  sec- 
tion, providing  that  all  aoknowledgmenta  of  deeds 
or  other  instruments,  taken  and  oerUfled  before 
April  80,  ItiTd,  and  which  had  been  duly  recorded, 
should  M  valid  in  all  oourts  of  the  state.— Collins 
V.  Valleau,  (Iowa,)  48  IT.  W.  SM 

FBAOTICB  IN  CIVZL  CASES. 

Bee,  also,  Appeal;  Certiorari;  Coata;  Deposition; 

ExceptioTis,  Bill  of;  Judgment;  Jury;  New 

Tri<il;  Parties;  Pleading;  R^erence;  Trial; 

Venue  in  CtvU  Cases;  Writs. 
EzamlnatEon  of  party  before  trial,  see  Chtmish- 

ment,  16. 

Dismissal. 

1.  Code  CHvil  Proa  2Teb.  1 48,  provides  that  an 
action  may  be  dismissed  without  prejudice  to  a 
future  action,  by  the  plaintiff,  before  the  final  sub- 
mission of  the  case  to  tbe  jury  or  to  the  court. 
Held,  that  an  entry  of  dismissal  by  plaintiff  before 
answer  filed  terminates  the  juriaoiotion  of  the 
court  except  for  tbe  purpose  of  entering  a  Judg- 
ment for  costs.— Orlmes  v.  Cbamberlain,  (NeB.)  48 
N.  W.  895.  .  \  / 

2.  The  supreme  court  of  Nebraska,  in  tbe  exer- 
cise of  Its  appellate  jurisdiotion,  has  no  authority 
to  reinstate  a  cause  in  the  district  court,  which  has 
been  tbere  voluntarily  dismissed  by  the  plaintiff, 
where  tbe  application  to  reinstate  Is  originally 
made  In  tbe  supreme  court.— Qrlmos  v.  Chamber- 
lain, (Neb.)4Slf  W.395. 

8.  Code  Iowa,  1 3ti44,  provides  that  actions  may 
be  dismissed  "by  the  plaintiff  before  the  final  sub- 
mission of  the  case  to  the  jury,  or  to  tbe  court, 
where  the  trial  Is  by  the  court.  **  Held,  that  upon 
final  submission  of  the  cause  it  was  error  to  per- 
mit plaintiff  to  reserve  the  rigbt  to  dismiss  mth- 
out  prejudice  in  the  event  tbe  court  decided  against 
him.— MoAurthnr  v.  Sobnlti,  (Iowa,)  48  N.  W.  SS8. 

Presiunptioii. 

Of  authority,  see  Notary  Public. 


P^mCHFAL  AND  AGENT. 
Demand  on  agent,  see  Warehtms&men. 

Appointment  and  dismissal  of  agents. 

1.  Under  a  contract  by  which  a  seller  gives  the 
purchaser  the  exclusive  nght  to  soli  goods  in  cer- 
tain territory,  and  agrees  to  send  bim  the  goods  as 
he  orders  them,  andaslongas  he  baa  sale  for  th^, 
the  seller  cannot  terminate  the  contract  at  any  time. 


but  must  furnish  the  goods  as  long  as  the  vendee 
orders  them,  or  baa  sale  for  them.— Kaufman  t. 
Farley  Manufg  Co.,  aowa,)  48  N.  W.  61S. 

Batlfloatlon. 

a.  In  an  aotlon  against  the  principal  and  sure- 
ties in  an  indemnity  bond  given  to  a  sheriff,  and 
signed  as  principal  in  a  putaetahip  name  by  its 
traveling  agent,  who  testifies  that  ne  had  no  an* 
thority  under  s^l,  there  being  testimony  strongly 
tending  to  show  ratification  of  his  act  by  the  firm, 
the  question  of  the  execution  of  the  bond  bv  the 
firm  should  be  left  to  the  jury.— Palmer  t.  Seli^ 
man,  (Mloh.)  48  H.  W.  B7^ 

Authority  of  agent. 

8.  In  a  Btilt  for  the  reformation  of  a  oontraot 
for  the  pnrohaae  of  lumber,  defendant  tevtlflod  tbat 
R.,  who  made  the  contract  on  his  behalf,  was  only 

authorized  to  see  what  he  could  purchase  lumber 
for,  while  R.  testified  that  he  was  sent  out  to  con- 
tract for  the  purchase  of  lumber,  and  that  he  was 
authorized  to  fix  the  price.  Held,  that  the  evldenoe 
was  sufficient  to  sustain  a  finding  that  B.  was  au- 
thorized to  make  the  contract,  and  the  admission 
of  testimonv  that,  shortly  before  and  after  the 
making  of  toe  contract  in  question,  B.,  as  agent  of 
defendant,  made  similar  contracts  with  other  par- 
ties, which  had  been  performed  by  defendant,  waa 
not  reversible  error.— Cameron  T.  White,  (Wis.)  4S 
H.  W.155. 

4.  In  replevin,  defendants  claimed  to  be  own- 
ers under  purchase  from  plainUlTs  agent,  who 
was  in  possession  of  the  property.  The  agent  was 
the  local  agent  of  plaintiff  for  the  sale  of  farm 
machinery,  and  the  property  consisted  of  castings 
adapted  and  intended  to  supply  the  place  of  parte 
broken  or  worn  out  id  plaintiirs  machlDes.  They 
were  listed  by  plaiDtiff  to  the  agent  at  the  price 
at  which  they  were  to  be  sold  by  him  for  a  certain 
commission,  and  those  remaining  unsold  were  to  be 
returned  to  plaintiff.  The  agent  sold  goods,  rai- 
ned at  8466,  to  defendants  for  8100,  appropiwed 
tbe  prooeeds,  end  left  tbe  state.  Defendanta 
claimed  to  be  purehasers  for  value,  and  without 
noUoe.  The  defendanta  were  not  engaged  In  sell- 
ing farm  machinery.  One  of  defendants  lived 
with  tbe  agent,  and  presumably  had  some  knowl- 
edge of  his  Doalness,  and  knew  that  tbe  agent  was 
about  to  leave  the  stete,  and  bad  heard  that  the 
agent  bad  had  some  difficulty  with  plaintiff.  Tbe 
defendants  afterwards  removed  the  property  from 
the  state,  and  only  returned  It  on  threat  of  crimi- 
nal prosecution.  Held,  that  a  verdict  for  defend- 
ante  was  not  justified  by  the  evidence.— Warder^ 
BushneU  St  Olessner  Co.  v.  Rublee,  (Minn.)  48  N. 
W.  609. 

6.  In  an  action  for  breach  of  a  contract  made 
by  the  seller's  agent  for  tbe  delivery  of  certain 
goods,  and  giving  tbeparchaserthe  exclusive  right 
to  seU  the  goods  in  a  certain  territory,  where  tbere 
is  evidence  that  It  was  the  ooatom  In  the  trade 
for  agents  to  give  dealers  the  exclnrive  control  of 
certain  territory,  the  question  whether  the  seller's 
agent  bad  authority  to  make  such  contract  should 
have  been  submitted  to  the  Jury.—Kau^an  v. 
Farley  ManuTg  Co.,  (Iowa,)  43  N.  W.  618. 

6.  In  an  action  on  a  promissory  note.  It  a^ 
peered  that  the  loan  for  wtiich  the  note  was  given 
was  made  by  L ;  that  he  conducted  himself  in  the 
negotiations  as  the  real  creditor,  but  the  notes 
were  made  payable  to  B.,  a  brother  of  L ;  that  de- 
fendant, befog  unable  to  read  Bngllsh,  was  igno- 
rant of  this  fact,  and  supposed  L  was  the  credftw. 
Held,  tbat  defendant  not  being  guilty  of  nei^ 
gence,  even  if  B.  was  the  real  creditor  he  was 
bound  by  the  sots  of  I.— Click  v.  Bramer,  (l^wa,) 
48  N.  W.  681. 

7.  During  the  absence  of  defendant,  who  was 
tbe  proprietor  of  a  retail  store,  L.,  as  head  oleric 
end  manager,  and  A.,  as  clerk  and  salesman,  were 
empowered  to  transact  all  the  business  of  the  store. 
Held,  that  A.  had  the  apparent  authority  to  t^e  a 
check,  received  from  a  customer  In  payment  of 
goods,  to  a  bank  to  be  cashed,  A.  going  direct^ 
from  the  head  clerk  to  the  bank,  and  acting  as 
^^ger.— Levy  t.  First  Net  fiuk,  (liebu)  43  H. 
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If  paid,  in  the  name  of  plaiatlffs,  aadtoreoeivethe 
procMOft  Id  money.  Meld,  that  the  a^ent  had  the 
apparent  authority  to  reoelve  payments  from  re- 
sponsible customers  In  ohecks  oo  their  bankers 
drawn  payable  to  plaintifls,  and  to  Indorse  them 
In  the  name  of  the  latter,  afad  receive  the  pro- 
ceeds; and  that  defendant  bankers,  having  paid 
the  proceeds  of  such  a  check  to  the  agent,  and 
having  no  knowledge  of  any  limitation  of  the 
agent's  authority,  were  not  Liable  to  plaintifTs  upon 
the  embezzlement  of  the  proceeds  by  the  agoDfi.— 
Lorton  v.  Kussell,  (Neb.)  4S  N.  W.  113. 

9.  In  an  action  to  recover  the  purchase  prioe 
of  land  paid  by  plalntlfFfl  to  L.,  as  agent  of  defend- 
ants, it  appeared  that  the  land  was  described  in  the 
contract  of  sale  as  in  H.  ft  M.*8  addition,  and  de- 
fendants denied  the  agency,  and  that  they  were 
Interested  in  the  addition,  etc  There  was  evi- 
dence that  one  <a  defendants  went  to  L.  with 
B.,  and  gave  blm  a  Ust  of  the  property  in  the  ad- 
dition for  sale;  that  after  the  making  of  the  agree- 
ment with  plaintiff,  L.  told  defendants  that  he  had 
sold  the  land  and  they  said  that  they  had  already 
learned  so  from  H. ;  that  they,  with  H.,  listed  oth- 
er property  In  the  addition  with  other  agents;  that 
they  participated  in  selecting  a  name  for  the  addi- 
tion; that  one  of  defendants  acknowledged  that 
he  was  the  M.  designated  in  the  name  given  to  the 
addition ;  and  that  the  other  defendant  a<}knowl' 
edged  that  he  bad  an  interest  in  the  addition,  and 
sold  that  he  would  see  that  plaintiffs  got  an  ab- 
stract of  title.  Held,  that  there  was  sufficient  ev- 
idence of  the  agency  of  L.  to  submit  to  the  jury. — 
Jensen  v.  Weide,  (Minn.)  48  N.  W.  688. 

10.  In  replevin  for  a  sewing-machine.  In  which 
defendant  relied  on  a  release  by  plaintiff's  brother 
of  the  balance  due  on  tlie  nuu»lne,  there  was  no 
evidence  of  the  brother's  authorl^  as  agent  to 
make  the  release,  except  the  admission  of  plaintiff, 
on  cross-examination,  ttiat  he  was  authorized  todo 
collecting,  and  make  compromises  on  oert^nolasaes 
of  maohTneB.  Held,  that  such  admissions  were 
sufficient  evidence  to  make  the  brother's  authority 
a  question  of  fact  for  the  jury.— O'Connor  v  Le 
Boux,  (Mich.)  48  N.  W.  1084. 

Bights  and  liabilities  between. 

11.  A  loan  agentlsnot  liable  to  his  principal  for 
the  value  of  goods  delivered  to  him  in  payment  of 
a  loan,  and  so  received,  without  authority  from  the 
principal,  who  repudiates  the  debtor's  claim  of 
payment,  and  stlil  holds  him  for  the  debt.— Per- 
kins T.  Bershey,  (Mich.)  48  N.  W.  1021. 

13.  Under  a  contract  by  which  the  seller  gtves 
the  purchaser  the  exclusive  right  to  sell  goods  in 
certain  territory,  and  agrees  to  send  him  goods  as 
he  orders  them,  and  as  long  as  he  has  sale  tor  them, 
the  seller  is  obliged  to  famish  the  goods  as  they 
are  ordered  by  the  purchaser,  and  not  merely  to 
fill  Buoh  orders  ob  the  purchaser  takes  In  canvass- 
ing for  the  goods.— Kaufman  t.  Farley  ICanut'g 
Co.,  (Iowa,)  4S  N.  W.  618. 

IS.  Where  an  agent  is  Instructed  by  his  priuidp 
pal  to  pay  over  certain  collections,  when  made,  to 
a  third  person,  in  the  absence  of  an  express  agree- 
ment, the  relation  of  debtor  and  creditor  does  not 
arise  between  the  agent  and  his  principal  on  the 
oolleotion  of  the  money,  but  the  property  in  the 
very  money  collected  remains  in  the  principal  until 
it  is  applied  to  the  purpose  speclfled.— Wells  r. 
Collins.  (Wis.)  48  N.  W.  160. 

14.  Under  a  contract  for  the  sate  of  oertain 
goods,  and  giving  the  purchaser  exclusive  right  to 
sell  goods  in  oertain  territory,  a  provision  that 
vendee  should  have  the  ezclusive  sEile  of  the  goods 
"in  D.,  and  the  territory  tributary  thereto,"  is 
flufflciently  definite  as  to  the  territory  in  whicb< 
the  purchaser  had  the  exolnslve  right  of  s^e. — 
Kaufman  t.  Farley  Uanafg  Co.,  (Itnra,)  48  N.  W. 

Prlnolpal'B  lUbllity  to  third  persons. 

15.  Where  an  agent  for  the  sale  of  land,  with 
the  knowledge  and  consent  of  bis  principal,  em- 
ploys another  to  show  the  property  to  a  pur- 
cliaser,  and  the  latter  agent  iraudulentJy  directs 


Kinaon  v.  VoUmar.  (Wis.)  48H.  W.  800. 

Notice  to  principal. 

16.  The«rule  that  a  princflpal  Is  affeoted  \jj  no- 
Uoe  to  or  the  knowledge  of  his  agent  does  not  Jus- 
tify e  legal  Imputation  of  actual  malice  in  the  con- 
duct of  a  principal  merely  because  of  facts  known 
only  to  h^  agent— Kelson  v.  Mott,  (Minn.)  48  N. 
W.OW. 

FBINOIPAIi  AND  8T7BETT. 

Beleftso  of  aiirety. 

Defendant  oontraoted  to  deUvw  to  pMntlfl 
a  oertain  number  of  poiies  on  or  before  a  date 
stated.  Ftalntiffgave  W.  an  order  on  defendant,  as 
follows:  "Please  deliver  to  W.,  or  order,  80  bead 
of  ponies  on  or  before  July  16, 1886,  •  •  •  and 
ohorge  the  same  to  onr  ooatraoU  *  *  *  I  also 
agree  that,  on  failure  of  delivery  of  any  or  all,  the 

Erioe  to  tie  paid  the  deflciency  shall  be  $36  per 
sad. "  Held,  that  the  order  and  acceptance  was 
not  such  a  change  in  the  original  oontraot  as  would 
release  a  surety  on  a  oollateral  note  given  to  a*. 
cure  the  performance  of  the  oontnoL-^laok  r. 
De  damp,  (Iowa,)  48  N.  W.  635. 

Privileged  Oommnnloation. 

See  LBM  and  Sfander,  8. 

Probable  QatiBe. 

Bee  UaXMom  Prosecution, 

Process. 

Bee  Writ*. 

Service,  defective  return,  see  Appeairanoe. 

PHOTTTRTTIOH,  WBZT  OF. 
When  lies. 

A  writ  Of  prohibition  wtU  not  Ue  to  test  the 
title  of  a  de  facto  judicial  officer  to  the  ofhMi— 
State  T.  MoUartln,  (Hinn.)  48  N.  W.  S7S. 

Promissory  Notes. 

See  NtgoHdble  Instruments. 

Prosecntinff  Attorneys. 

See  Dtttrict  and  ProsecuUng  AttorMyt, 

PBosTmmoir. 

Who  Is  a  prostitute. 

▲  woman  who  submits  to  ladlsorimlnats 
sexoal  iDtercourse  is  a  prostitute,  although  she  r» 
otilves  no  compensation  therefor.— State  v.  Clarict 
(Iowa,) «  H.  flr.ara. 

FUBUO  liANDS. 

Adverse  possession  of,  see  Adoene  Powswton,  4 
Railroad  grants— Fre-emptionB. 

I.  The  oongressional  land-grant  act  of  Uarob 
8, 1857,  granting  land  to  Minnesota  in  aid  of  cer- 
tain railroads,  was  In  itself  a  grant  oonveylng  to 
the  state  the  legal  tltie  of  the  lands  fbnnd  tozall 
within  Its  operation.  The  oerttfloatlon  of  lands  to 
the  state  by  the  secretary  of  the  Interior  under  the 
law  of  1854  did  not  afFect  the  legal  title  of  such 
lauds.— Weeks  v.  Bridgman,  (Minn.)  48  N.  W.  81. 

S.  Only  upon  the  definite  looation  of  tlie  lioea 
of  railroad  referred  to  In  the  grant,  by  filing  maps 
thereof  in  the  department  of  the  interior,  did  the 
grant  beoome  applicable  to  particular  lands,  so  se 
to  prevent  the  acquisition  ox  vested  rtebts  by  pre* 
emption,  which  would  prevail  notmtbatanalng 
the  grant— Weeks  v.  Bridipnan,  (Hbuk)  411 N.  W. 
81. 
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8.  By  impllcatton  from  the  tenns  of  the  act, 
lands  to  irtilui  the  right  of  pre-emption  should  at- 
tach betare  snoh  de&ilte  location  were  excepted 
ftcom  it— Weeks  t.  Bridgman,  (Minn.)  48  N.  W. 
81. 

4.  A  definite  looatloQ  of  the  road  wys  required 
to  he  established  In  the  manner  stated,  even  with 
respect  to  land  In  the  vicinity  of  places  named  In 
the  erantlns  act  as  definintr  the  route.— Weeks  t. 
Bridgman,  (Minn.)  48  N.  W.  81. 

5.  Before  the  deflntte  location  of  one  of  the 
land-erant  roads,  under  act  Cong.  Haroh  8, 1S57, 
granting  lands  to  Minnesota  In  i^d  of  railroads, 
one  B.  filed  his  application  to  pre-empt  certain 
lands  as  a  mail  station  under  the  act  of  con> 
gress  of  1855,  allowing  rae-empttons  by  certain 
mail-nrate  contractors.  The  application  was  re- 
fused by  the  local  officers,  and  th^r  decision  was 
affirmed  upon  appeal  to  the  commissioner  of  the 
general  land-office,  upon  the  sole  ground  that  the 
mail  route  of  the  applioant  was  not  such  as  the  aot 
of  1855  contemplated.  The  seoretan  of  the  interi- 
or, upon  appeal  to  him,  reversed  tne  former  rol- 
Ings,  and  decided  tiiat  the  entry  should  be  allowed, 
upon  proper  proofs  being  made.  TTiis  was  long  aft- 
er the  definite  location  of  the  rood,  within  tha 
limits  of  whose  cfrant  the  land  was  found  to  be  sit- 
uated. Held,  that  the  right  of  pre-emption  at- 
tached as  early,  at  least,  as  the  time  of  ue  filing 
of  tbe  application,  and  so  the  land  was  excepted 
from  the  operation  of  the  granting  aot  of  1667 ;  and 
a  subsequent  patent  to  the  pre-emptioner  (even 
though  not  made  upon  thatpre-emptwn  cUdm)  oon- 
veved  the  titla— weeks  v.  Brldnnan,  (Minn.)  48 
N.  W.  81. 

6.  Aot  Mian.  May  33, 1S57,  containing  no  ex- 
press grant  of  right  of  way  to  tbe  Transit  Railway 
Company,  but  referring,  for  tbe  power  and  author^ 
Itgr  of  the  company,  to  the  aot  of  March  3,  1855,  in- 
corporating it,  and  the  latter  aot  containing  an  ex- 
press grant  of  right  of  way,  such  a  grant  must  be 
taken  upon  the  teiTns  prescribed  by  the  act  of  1835. 
— Radke  t.  Winona  &  Bt  F.  R.  Co.,  (Minn.)  48  K. 
W.  967. 

Fubllo  Folloy. 
Validity  of  contracts,  see  Contmcti,  M*. 

QTTIETINa  TTTUL 

Undelivered  deed,  see  Deed,  4. 
Who  affected  by  judgment,  see  /ud0ment,  IS. 
ms^  maintain  action,  see  TVtxatfofi,  10; 

Pleading  and  proof. 

1.  In  an  action  to  quiet  the  tiUe  to  vacant  and 
nnocoupied  land,  the  plidntiff  must  allege  and 

frove  his  title  in  order  to  maintain  his  action. — 
Wakefield  v.  Day,  (Minn.)  43  N.  W.  71. 

8.  Flalntitrs  general  allegations  of  title  may 
be  met  by  a  general  denial  in  the  answer  under 
which  the  defendant  may  oontrorert  and  over- 
throw the  case  made  by  the  plaintiff.  And  under 
snoh  denial  a  deed  absolute  in  form,  under  whiob 

{ilaJntUt  claims  titie,  may  be  shown  to  have  been 
D  fact  a  mortgage  made  as  secaritv  for  a  debts 
and  that  as  snoh  It  had  been  fully  paid.— Wakefield 
r.  Day,  (Minn.)  48  N.  W.  71. 

Laches. 

S.  Plaintiff  and  his  grantors  held  the  title  to 
the  laud  in  controversy  without  auy  adverse  claim 
for  about  16  years,  when  a  oonSIctlug  title  arose 
through  a  quitclaim  deed  executed  by  the  original 
grantor,  woo  then  brought  an  action  to  cancel  the 
original  deed,  in  which  a  judgment  was  recovered 
that  was  not  binding  on  plaintiff.  Held,  that  de- 
fendants, who  clMmed  under  this  adverse  tiUe, 
were  entitled  to  no  relief  because  of  a  delay  by 
plaintiff  of  14  years  after  the  adverse  claim  arose 
before  instituting  proceedings  tooulet  his  title.— 
Quae  V.  Kayaor,  (Iowa,)  43  H.  W.  269. 

QUO  WARRANTO. 

Against  corporations. 

Frooeedings  in  the  nature  of  quo  warmnto, 
Wlwn  Instituted  for  the  purpose  of^  restraining  a 


oorporattoh  from  an  unlawful  exendse  of  fran- 
chises, must  be  against  tbe  oorporati<n,  and  sot 
merely  against  Ita  olBoers  and  agenta.— State  t. 
Somerby,  (Minn.)  48  N.  W.  669; 

BAHiROAB  OOMPJUTIBS. 

See,  also,  Carriers;  Bone  and  Stntt  BaUroada. 
Land  grants,  see  Public  Land. 
Besidenoe,  see  Highways^  7. 

Oonstraotlon  of  road— Bight  of  way. 

1.  An  agreement  which,  by  ita  terms,  gives  the 
exclusive  right  of  way  to  a  r^lway  corporation  in 
or  through  a  certain  tract  of  land,  in  so  far  as  It 
attempts  to  exclude  other  r^lway  oorporationa 
from  acquiring  a  right  of  way  over  tiie  same  tract, 
upon  land  not  appropriated  or  required  for  ita 
use  by  the  covenantee,  ia  agidnst  pubUo  policy, 
and  void.~KetUe  River  B.  Co.  v.  Eastern  Bor.  Co., 
(Minn.)  48  N.  W.  469. 

3.  From  a  oonveyaace  to  a  railroad  company  of 
tiie  land  upon  which  its  road  has  been  previously 
constructed  the  grantor  is  presumed  to  have  con- 
sented to  the  maintenanoe  of  tbe  road,  although 
his  adjacent  lands  mav  be  Injured  therol^.  Fol- 
lowing McCarty  v.  Rauway  Oa,  SI  Minn.  S7S.  17 
N.  W.  616.-Badke  v.  Minneapolis  &  SL  U  K.  Ga. 
(Minn.)  48  N.  W.  6. 

 Bight  of  eminent  domain. 

8.  A  third  party,  not  interested  in  iaoda  taken 
for  a  right  of  way  by  a  railway  company,  cannot 
raise  the  objection  that  the  corporation  has  no 
power  under  its  ebartar  to  acquire  tbe  apecUto 
lands  for  railway  purposes.— Kettle  River  B.  Go. 
v.  Eastern  Ry.  Co..  (ifinn.)  48  N.  W.  460. 

—  Fences. 

4.  On  each  side  Of  defendant's  ndlroad  track 
was  what  was  known  as^F.  Street, "and  oaed  as 
a  public  street,  though  it  was  not  shovm  to  hava 
been  regularly  laid  out  or  extended  over  the  traoka. 
Its  general  direction  was  due  north  and  south,  but 
on  tbe  south  side  of  the  tracks  it  deflected  to  the 
west,  and  ended  at  the  station  grounds,  so  that.  If 
it  had  been  extended  across  the  tracks  In  the  aame 
direction,  it  would  not  have  oonneoted  with  that 
which  was  called  "F.  Street"  on  the  north  aldei 
Held,  that  there  was  no  continuous  street  at  that 
potQt,  and  therefore  Fob.  Acts  Mioh.  1867,  p.  S39, 
requiring  streets  orossiug  railway  tracks  to  be 
fenced,  and  provided  with  cattle-guards,  did  not 
a^p^.-^tem  v.  Mlohigan  CenL  B.  Co.,  (MitdL)  48 

Municipal  aid— Validity  of  tax. 

6.  Under  the  Iowa  statute  requiring  tliat  tha 
notice  of  an  election  to  raise  a  tax  for  a  railroad 
sh^  show  to  what  point  the  road  shall  be  fully 
completed  before  the  tax  shall  become  due,  a  n<K 
tice,  tfmply  stating  that  the  tax  ahall  become  doe 
on  the  completion  of  a  certain  number  of  consecu- 
tive mllea  of  the  road  In  a  oertaln  township  by  a 
spedfled  time.  Is  insufficient,  and  a  tax  voted  at 
an  electicm  under  such  notice  Is  void.  Following 
Allard  r.  Oaston,  39  N.  W.  75;}.— Klelaa  v.  Oalusha. 
aowa,)  48  N.  W.  317. 

Sale  of  road. 

6.  A  Michteaa  atatote  aathorliaa  any  railroad 

company  which  shall  haTO  begun  tha  oonstructioa 
of  its  road,  and  become  unabte  to  oompleta  it,  or 
any  part  of  It,  to  sell  and  oonv^  the  same,  witit 
the  franchises  connected  therewith,  to  any  other 
company  not  a  competing  line,  on  consent  of  atodc- 
holders  owning  twa-thir&  of  the  stock,  given  at  a 
meeting  called  for  that  purpose.  At  a  meeting  of 
stockholders  of  an  uncompleted  ndlroad,  held  uter 
'a  proposition  for  its  purchase  had  been  made^at 
which  meeting  stockholders  representing  680,  oat 
of  750,  shares  of  stock  were  present,  a  resolutioa 
acoepuug  the  proposition,  and  authorising  the  sale 
of  the  road  by  the  board  of  dlreotora,  waa  paased 
unanimously.  Held,  that  a  sale  of  tha  road >y  the 
president  and  aocrc-tary,  In  pursuance  of  a  resolu- 
uon  passed  by  tho  directors  under  the  foregoiog 
antnonty,  was  legaL— Yoong  T.  Toledo  ft  S.  U.  IL 
Co.,  (Mtch.)48N.  W.  683. 
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7.  Wbne  a  •tookhblder  who  «w  not  preoenk 
nor  represented  at  nicb  meeUng,  and  had  no  no- 
tice thereof,  la  not  bound  br  the  terms  of  pur- 
oliue.  yet,  where  he  bought  his  stock  the  day  be- 
fore tne  meeting  from  one  who  had  agreed  to  sell 
It  to  the  selUng  company  to  enable  It  to  make  the 
sale,  and  had  himseu  been  In  the  oonfldential  em- 
ployment of  both  companies,  he  capnot  attack  the 
sale  in  equity,  and  wiU  be  required  to  transfer  his 
stock  to  the  porchasiog  compaay  on  pavment  of 
its  value,  or,  at  his  election,  to  abide  by  the  sale. — 
Young  T.  Toledo  &  &  B.  K.  Co.,  (Miota.)  iS  N.  W. 
63^ 

8.  A  railroad  wlilota  has  neither  station-luuses, 
side  tnu^ks,  torn-tables,  nor  rolUng  stock,  and 
which  has  leased  what  it  uses  about  as  long  as  it 
can,  and  Is  unable  to  furnish  what  is  necessary 
for  its  ftucoessf ul  operation,  la  UDcompleted,  witl^ 
in  the  meaning  of  the  statute.— Yonng  t.  Ttuedo  ft 
S.  H.  B.  Cow.  (llioh.)  43  N.  W.  688. 

Taxation. 

9.  The  Bt  FanI  Unton  Depot  Company  ts  not 
liable  to  pay,  as  taxes,  a  percantage  on  its  receipts 
or  gross  earotogs  under  Oen.  St.  Minn.  1878,  a  11, 
SS  120.  Payment  of  a  i>ercentage  on  their  gross 
earnings  by  the  railway  oompanies.  which  own  all 
the  stock  and  use  the  terminal  facilities  of  the  de- 
pot company,  constitutes  payment  of  taxes  on  all 
the  property  o  f  the  latter.  —State  t.  St.  Paul  Union 
Depot  Co.,  (Ulnn.)  4S  if.  W.  810. 

10.  FlalntilX  issued  bonds  to  the  amount  of  t3,- 
800,000,  to  secure  funds  to  build  its  road,  and,  to  se- 
cure the  bonds,  conveyed  about  550,000  acres  of 
its  land  grant  to  trustees.  The  trast4eed  provid- 
ed that  the  holders  of  two-thirds  of  the  ontatand- 
Ing  bonds  might  at  any  time  assume  control  of  the 
sale  of  the  lands,  but  that  until  suoh  control  was 
assumed,  or  default  was  made  in  the  conditions  of 
the  deed,  nlaintifl  should  retidn  control.  The 
holders  of  tne  bonds  were  enabled  to  convert  them 
into  lands;  bnt  the  lands  were  not  to  be  appraised 
for  such  purpose  until  title  thereto  was  aicqnlred, 
and  the  appraisal  was  to  be  made  by  plaintiff,  the 
trustees  concurring.  The  deed  further  provided 
that,  when  snfQcient  money  should  have  been  re- 
alized to  pay  all  outstanding  bonda,  with  interest 
and  e:q>eusea,  it  should  be  void  aa  to  all  remaining 
lands.  The  bonds  were  Intended  to  be  sold,  and 
were  actually  sold,  to  persons  who  had  no  oonneo- 
tion  with  the  railroad  company.  The  bondholders 
never  assumed  control  of  the  lauds.  Held,  that 
the  trust-deed  did  not  amount  to  a  oonveyanoe  of 
the  lands,  within  the  meaning  of  Oen.  Laws  Minn. 
1869,  0. 16,  by  whioh  lands  of  a  ndlroad  company 
become  taxable  after  a  contract  for  their  convey- 
ance has  been  made.— Sioux  City  &  SL  F.  K.  Co. 
V.  Robinson,  (Ulnn.)  48  N.  W.  826;  Sioox  Cltj  ft 
Bt.  P.  Ry.  Co.  V.  King,  U.  890. 

XL  Where  a  railroad  oonitmotlon  company,  be- 
fore the  road  Is  tnmed  over  to  the  company  for 
which  it  Ib  being  built,  mortgages  the  rolling  stock 
as  security  for  money  used  in  building  the  road, 
it  cannot  afterwards  avoid  the  mortfage  OQ  the 
ground  that  it  was  not  the  owner  of  t^e  property 
at  the  time  the  mortgage  was  given.— Earaln  v. 
Iowa  Ry.  ft  Const  Co.,  (Iowa,)  4317.  W.  548. 

12.  On  the  foreclosure  of  a  deed  of  trust  given 
by  a  railway  company,  where  it  appears  that  the 
railroad  crossed  some  of  the  tracts  conveyed  by  the 
deed,  but  neither  the  deed  nor  the  teust  created 
thereby  made  ai^  exception  as  to  the  company's 
right  of  way,  and  there  was  nothing  to  show  that 
the  company  held  its  right  of  way  by  a  title  supe- 
rior to  the  trust-deed,  the  entry  of  an  order  that 
the  sale  under  the  decree  shoula  be  subject  to  the 
defendant's  right  of  way  is  error. — HanUn  T.Iowa 
Ry.  ft  Const.  Co.,  (Iowa,)  48  N.  W.  648. 

Uabllity  for  noKllgenoa 

18.  UDderCodeXowa,§1307,providingtl>atndl- 
way  companies  are  liable  for  damages  sustained 
hy  employes  In  consequence  of  the  neglect  of 
agents,  or  mismanagement  of  engineers  or  other 
employes,  or  of  willful  wrongs  of  commission  or 
omission  Id  any  way  connected  with  the  use  and 
operation     its  road,  a  railway  company  la  liable 


for  injnrtaa  xesnltlng  from  snob  nefj^lgenoe  or  mla- 
management  soatalned  tj  a  laborer  «npl<^red  to 
keep  the  track  tree  from  snow,  where  It  appears 
that  It  was  his  du^  to  ride  on  the  train,  and  re- 
move obstructions  as  they  were  encountered, 
though  the  train  was  not  actually  In  motion  at  the 
time  the  injury  was  received.— Smith  v.  Humeoton 
ft  S.  B.  Ca,  (Iowa,)  48  N.  W.  545. 

14.  In  an  action  for  personal  injuries  caused  by 
plaintifTs  team  running  away,  the  oomplaint  al- 
leged that  this  was  caused  by  the  negligence  of 
defendants*  servants  in  operating  a  looamotiTe  and 
cars  on  their  railroad,  near  a  crossing,  with  undue 
speed  and  nnneoesaai7  noise ;  but  the  evidence  did 
not  show  that  the  looomotiTe  was  operated  with 
any  other  than  the  nsnal  noises.  HeJd,  that  It  was 
error  to  refuse  to  charge  that  the  antbori^  to  op- 
erate a  railroad  includes  the  right  to  make  the 
noises  incident  to  the  operation  of  ita  engines; 
that  defendants  were  not  liable,  whUe  exBrcIstiis^ 
their  right  In  a  lawful  manner,  for  Injnrles  caused 
by  horses  on  the  highways  taking  fright  at  such 
noises;  and  that,  so  far  as  noises  in  operating  the 
engise  were  oonoemed,  defendants  were  not  guilty 
g^negUffeiuwu— Abbot  t.  KaUraa,  (Wis.)  48  fi.  W. 

 Flesding. 

15.  In  an  action  against  a  railroad  company  for  a 
personal  injury,  a  declaration  whioh  alleges  negli- 
gence In  the  tingle  assertion  that  defendant  by  ito 
servants  "so  oajraless^  and  Improperly  managed 
the  said  looomotive  engine  and  train"  that  by  its 
''negligence  and  Improper  oonduct**  the  train 
struck  the  sleigh  containing  plaintiff,  etc,  does  not 
allege  the  wrong  with  re^niute  oertalntjy,  and  ob- 
jection may  be  taken  to  It  at  tbe  time  of  tha  trial, 
without  a  previous  demnrrer.— Sdhindler  r.  MU- 
wankee,  L.  S.  ft  W.  Ry.  Co.,  (Ulcih.)  48  K.  W.  91L 

 Aooidents  at  orosstngs. 

16.  Under  a  declaration  alleging  the  place  of  a 
railroad  accident  as  at  the  orossTng  of  a  publlo 
road,  proof  that  the  accident  ocourred  at  a  private 
crossing  on  tbe  company's  land  Is  Insumt^ent, 
though  the  actual  place  may  be  known  to  both  par- 
ties.—Schindler  V.  MUwaukee,  L.  B.  ft  TV.  Ry.  Co- 
(Mich.)  4fl  N.  W.  flu. 

17.  Under  a  declaration  alleging  Uiat  whfla 
plaintur,  in  a  sleigh,  was  approacblDg  the  defend- 
ant*8  railroad  track,  "a  certain  freight  train,  with 
locomotive  attached,  •  *  *  xvaa  standing  upon 
said  track,  •  •  •  andwhUe  •  «  •  theplain. 
tiff  wasorossing  said  railroad  track,  •  •  *  tite 
defendant  then  and  there  *  *  *  so  carelees^ 
and  improperly  managed  the  said  locomotive  en- 

S'na  and  tr^  •  *  •  i^f^t  the  plaintiff  waa 
rown  •  •  •  from  and  out  of  the  said  sleigh 
to  and  upon  the  track,  •  •  •  and  struck  by  the 
rear  car  of  the  said  train,  and  was  run  over  by  the 
wheels  of  s^  oar, "  proof  that  the  oara  on  the  side 
track  were  backing,  and  that  thsr  weni  not  han- 
dled by  the  engine,  but  detached  and  shoved  baclc- 
ward,  is  a  variance. — Bohindler  v.  Milwaukee,  L. 
8.  ft  W.  Ry.  Co.,  (Mich.)  43  N.  W.  911. 

18.  Though  the  failure  to  place  any  one  at  the 
railroad  crossing  of  a  street  In  a  <dty,  where  the 
view  is  obstructed,  to  warn  people  of  danger  at 
that  place,  is  not  conclusive  evidenoe  of  negli- 
gence, yet  the  fact  is  admissible  in  connection 
with  otoer  facta  touching  the  prudence  or  nei^Il- 
genoeof  defendants.- Dwiunelfv.  Abbott,  (Wis.) 
43  N.  W.  496. 

19.  Inaaactionforapersonallnjnryltappeared 
that  plaintiff  was  approaohing  defendants'  railroad 
oroftslng  at  tbe  switch-yard  with  his  team  and 
wagon;  that  be  observed  the  switch-engine  some 
distance  away,  but  not  moving  towards  the  cross- 
ing; that  a  number  of  box-cars  standing  near  tha 
crossing  obstructed  a  view  of  the  track  for  some 
distance;  that  as  plalntUr  came  to  the  end  of  these 
oars  a  oar  from  a  storage  track,  just  behind  or  be- 
yond the  standing  oars,  and  with  no  engine  at- 
tached, camesuddenly  infrontof  plaintill'a  horses, 
causing  tbem  totum  and  throw  plaintiff  out  of  the 
wagon.  The  court  instructed  tbe  jury  that  "if, 
when  the  plaintiff  came  oearthe  crossing,  hedldn't 
see  the  moving  car  crossing  the  yard,  and  couldn't 
see  it  in  time  to  prevent  the  aotddent,  and  the  ea^ 
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fine  wwM  some  distaaoe  west  of  theerosting,  stand- 
ag  still  or  moTlng  west,  and  he  knew  where  the 
«Dglne  was,  and  knew  that  It  was  standing  still  or 
moTiog  still  farther  west,  he  had  the  right  to  sap- 
poae  aod  believe  that  no  train  of  ears  was  oomlog 
iromthewestthat  would  preTonthlra  from  orossiDg 
in  safety  under  such  ciroamstancea,  and  there  was 
no  occasion  for  him  to  stop  his  team  so  long  as  the 
engine  was  moving  west  of  the  crossing  or  stand- 
ing still. "  Held,  that  this  was  error,  as  it  was 
for  the  jury  to  say,  from  all  the  circamstanoes  of 
the  case,  whether  It  was  plaintiff's  duty  to  stop 
and  loc^  and  listen  before  attempting  to  cross,  ana 
whether  the  f^lore  to  do  so  amounted  to  oontolb- 
vtory  negligence.  — Dwinnellv.  Abbott,  (Wis.)  48 
M.  W.  496. 

20.  In  an  actionforpersonal Injuries  received Iv 
plaintiff  whUe  attempting  to  cross  defendants'  rail- 
road orosslng,  certain  special  findings  were  asked 
ofthejurv.  Theflrst  was,  "Were  defendants*  em- 
ployes guuty  of  oeRligence  that  caused  the  injuryl " 
The  second  was,  "If  you  answer  the  first  quesuon 
in  the  affirmative,  state  in  what  respect  such  negU- 
Itence  consisted.  In  Instructing  the  Jury  on  tbe 
second  question  the  court  said:  "If  yon  answer 
tbe  first quesUon  'Yea,*  then  it  will  become  neo- 
essary  for  you  to  answer  this  question,  and  specify 
particularly  In  what  that  negligence  consisted,— 
whether  it  was  In  the  management  of  the  car,  la 
letting  the  car  cross  loose,  not  having  a  brakeman 
on  the  car.  In  having  no  switchman  or  flagman  at 
the  crossing,  or  whatever  yoa  find  the  ne^gence 
to  be."  Heidi  that  the  instruction  was  not  error, 
as  it  only  informed  the  Jury  of  some  of  the  matters 
they  might  consider  in  determining  whether  or  not 
defendants  were  gnilty  of  negligence,  but  did  not 
leave  them  to  Infer  that  each  of  the  specified  acts 
was  negllgenoe.  — DwinneU  T.  Abbott,  (Wia.)  43 
N.  W.  496. 

91.  As  to  the  negligenoeof  defendants,  tn  an  ao> 

tloQ  for  injuries  received  by  plaintiff  while  attempt- 
ing to  cross  defendants'  railroad  crossing  at  a 
switch-yard,  the  court  instructed  that  If  by  the  neg- 
lect or  omission  of  those  in  oharse  of  the  ^ud  to  give 
any  warning  of  tbe  approach  of  acertain  oar  to  the 
orossioK  "the  plaintiff's  vigilance  was  allayed,  the 
defendants  are  not  at  liberty  to  impute  the  con- 
sequences of  their  acts  to  his  want  of  vigilance, 
and  if  their  acts  brought  him  within  the  boundaries 
of  peril  the  defendants  must  answer  for  the  re- 
sults. "  Held,  that  this  was  error,  as  It  tended  to 
mislead  tbe  jnry,  who  might  Infer  from  tbe  lan- 
guage that,  tf  they  found  defeDdants*  employes 
guilty  of  negligence  which  In  any  way  Influenced 
the  actions  ot  plaintiff,  then  negligence  on  the  part 
of  plaintiff  should  not  affect  his  right  to  recover. 
—DwinneU  v.  Abbott."  (Wis.)  48  N.  W.  496. 

Iiiability  for  negllgenoe — ^Ipjoriea  to  per- 
sons on  traok. 

22.  A  sane  man  who  drives  a  team  upon  a  T^l- 
road  tra<^  at  a  road  crossing  at  night,  and  contin- 
ues driving  thereon  for  nearly  two  miles,  where 
there  is  nothing  to  prevent  his  leaving  the  track 
except  darlaieBS,  Is  guilty  of  gross  negligence,  and 
DO  recovery  can  be  oad  for  his  death  caused  by  a 
passing  train,  though  the  railroad  company  main- 
tained the  crossing  ID  a  oegligent  manner,  and  de- 
cedent was  not  negligent  In  entering  on  the  track. 
—McDonald  V.  Chicago,  IL  &  St.  P.  By.  Co., 
<Wi8.)43N.  TV.  744. 

23.  The  fact  that  deceased  was  stupidly  drunk 
would  not  excuse  his  nesligence.— McDonald  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  (.Wis.)  43  N.  W.  744. 

24.  Where  It  appears  that  the  death  of  a  dece- 
dent was  caused,  while  driving  on  defendant's 
track,  by  a  passing  train,  evidence  that  the  persons 
in  charge  of  tbe  train  discovered  a  wagon  box  and 
seat  noar  the  track  shortly  before  reaching  dece- 
dent and  his  team  does  not  show  gross  ne^fligence 
on  their  part  in  continuing  so  as  to  render  the 
company  liable  for  bis  killing. — McDonald  V.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  (Wis.)  43  M.  W.  744. 

25.  Plaintiff  and  others  were  lawfully,  and  with 
defendant's  knowledge,  engu^ed  in  grading  for 
a  new  railway  track  alongaiUe  of  and  parallel 
to  defendant's  original  or  main  track.  The  orftl- 
BUy  duties  of  the  work  frequently  reqniredthem 


to  be  In  nioh  close  proximity  to  defendant's  orig- 
inal track  as  to  be  liable  to  be  struck  bypassing 
trains.  It  had  been  tbe  uniform  praoUce  of  those 
operating  trains  on  the  railroad  to  give  these 
workmen  warning  of  tluir  approaoh  by  signals. 
Held,  that  defenunt  owed  tbe  woricmen  the  duty 
of  active  vl^lance  in  gIvlDg  them  proper  signals 
of  the  approach  of  trains,  and  that  they  had  the 
right  to  rely  on  the  continued  performance  of  this 
duty.— Erlokson  t.  St.  Paul  &  D.  R.  Co.,  (3tlnn.) 
48  N.  W.  ft33. 

26.  WhileltwonUtnotormnarUybethedntyof 
those  operating  a  train  to  stop  It  or  slack  its  speed; 
provided  they  gave  the  proper  signals,  yet,  U  tiie 
trainmen  saw  that  the  workmen  did  not  hear  the 
signals,  and  were  making  no  effort  to  escape,  it 
would  Then  be  their  dutv  to  stop  the  train,  If  there 
was  still  time  to  do  so.- Eriokson  St.  Paul  &  IX 
B.  Co..  (Minn.)  43  H.  W.  8S>. 

 Btodk-klUing  oasM. 

97.  FlalntifPs  cattle  passed  from  an  ordinary 

oountry  road  over  defendant's  catUe-gnard,  onto 
defendant's  track,  and  were  killed.  Snow  had 
fallen  to  a  great  depth,  and  a  large  force  of  men 
were  constantly  engaged  in  removing  the  snow 
from  the  rails.  Held,  that  defendant  was  not  neg- 
ligent in  not  removing  the  natural  accumulations 
of  ice  and  snow  from  the  cattle-guard.-— Staoey  r. 
Winona  &  St.  P.  R.  Co.,  (Minn.)  4S  S.  W.  906. 

SS.  Railroad  grounds  on  the  right  of  way  ot  a 
railway  company,  3K  miles  from  any  town,  and  not 
located  on  a  highway,  tbera  being  neither  station, 
station  agent,  depot  building,  nor  platform  for  re- 
ceiving and  dlscbac^ng  freight  or  passengers,  but 
only  a  side  track  used  for  the  oonvenleoce  of  load- 
ing and  unloading  a  single  commodity,  are  not  de- 
pot grounds,  within  tbe  meaning  of  the  statnteex- 
empUng  tbe  company  from  liability  forfallunto 
fence  such  propeny.^aeger  v.  Chteago,  IL  ft  St. 


'enoo  such  property.— jaeger  v. 
?.  Ky.  Co.,  (Wis.)  48  N.  W.  783. 
29.  Code  Civil  Proo.  Dak.  %  ft 


.,<-.         v^.,^.  ^.i..  ,  079,  providing  that 

the  killing  of  a  horse  or  any  stock  by  a  train  along 
a  railroad  shall  be  prima  fade  evidence  of  the 
negligence  of  the  railroad  oompany,  creates  no 
new  liability,  but  meroly  changes  the  order  of 
proof;  and  reoovery  cannot  be  had  In  an  action 
where  thero  Is  unrebuttod  evidence  that  the  rail- 
road company  was  not  ne^lgent. — Huber  v.  Chi- 
cago, M.  k  St.  P.  Ry.  Co.,  T^Sk.)  48  N.  W.  819. 

80.  Whero  plaintiff's  cattle  at  tbe  time  they  ea- 
3aped  upon  defendant's  track  and  were  killed  wera 
running  at  large  in  violation  of  the  laa*.  and  ttaa 
cattle-guard  was  not  In  an  unlawful  or  forbidden 
oonditlon,  defendant's  servants,  engaged  in  operat- 
ing its  trains,  were  not  bound  to  anticipate  such 
trespassing  by  looking  ahead,  or  by  managing  a 
train  withreferonce  to  such  a  contingency. — Stacey 
V.  Winona  &  St.  P.  R.  Co.,  (Minn.)  48  N.  W.  905. 

81.  Whero  It  appears  that  the  corporate  Umlta 
of  a  city,  with  buildings  thereon,  extend  along 
one  side  of  the  various  side  tracks  of  a  railway, 
tbe  land  on  the  other  side  not  being  platted;  thai 
the  side  tracks  thus  established  are  necessair 
and  proper  for  the  transaction  of  the  business  ox 
tbe  railway;  and  that  it  would  be  inconvenient 
and  unsafe  to  the  employes  of  the  oompany  if  a 
cattle-guard  and  fence  were  erected,— tbe  railway 
company  la  not  required  to  fence  its  tracks  at  that 
point,  and  will  not  be  liable  for  stock  killed  by  ita 
engines  and  cars  at  that  place,  unless  gollt^  of 
negligence.- Chi<,-ago,  B.  &  Q.  R.  Ca  T.  Hogan. 
(Neb.)  4S  N.  W.  Il4;j. 

83.  Where  a  railroad  oompanr  oooupies  a  pub- 
lic street  In  a  city  or  village,  subject  to  the  publio 
easement,  it  is  not  entitled  to  feoce  Its  track,  and 
thereby  obstruct  the  street,  and  interfere  with  Its 
use;  and  it  Is  therefore  not  liable  for  stock  killed 
because  of  a  failure  to  so  fence  its  track. — Rippe 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Minn.)  43  N.  W. 
652. 

88.  A  railroad  company's  rules  prohibited  Ita 
trains  from  passing  stations  at  a  greater  speed  than 
15  miles  per  hour,  and  required  tbe  watchman  to 
sigoal  the  engineer  whether  the  track  was  clear. 
A  passenger  train  passed  at  80  miles  per  hour,  and 
the  watohman  signaled  tbat  the  track  was  oiear, 
when  in  fact  there  were  a  number  of  sheep  on  tha 
track,  without  tbe  company's  faulty  150  rods  from 
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the  Btatioo,  whieb  theep  were  ran  oVer  and  Idlled. 
The  night  was  bilgbt,  and  the  watchman  Btated 
that  heloolrad  and  saw  nothing  abead.  It  was  not 
sbown  that  the  sheep  oould  have  been  seen  at  that 
distance.  Held,  that  the  company  was  not  Qegli- 
Ceat,  as  the  rate  of  speed  was  not  unusual,  and  the 
mles  mantioned  were  Intended  only  for  the  protect 
tlon  of  persona  and  property  at  statioas. — Stem  t. 
Uiobi^n  Cent.  B,  Co..  (Uich.)  43  N.  W.  687. 

84.  In  an  action  against  a  rallrcMd  company  for 
damages,  where  it  appears  that  a  oattte^guard  on 
iefendsnVa  roed  hw  beootoe  flUed  ana  paoked 
with  soow  w  that  plalnUlTB  horae  had  walked 
•cross  it  onto  defendant's  track  and  been  killed, 
(t  ts  not  error  to  chai^  that  it  was  the  duty  of  the 
defendant  to  nse  ordinary  care  and  diligence  to 
Inep  its  oatti»-gnards  free  from  snow;  and  that, 
U  defendant  baa  notice  that  the  cattle-guard  was 
packed  with  snow,  or  it,  by  the  exercise  of  ordi- 
nary care  and  diligence,  it  oould  have  had  sacb  no- 
tice, it  was  ite  duty  to  excavate  the  snow  from  the 
eattie-guard  within  a  reasonable  time.— Qrahlman 
T.  Chicago,  Bt.  P.  &  K.  a  Ry.  Co.,  (Iowa,)  43  N. 
W.  K9. 

86.  In  an  aotton  against  a  railroad  company  for 
killing  stock,  where  the  evidence  does  sot  conclu- 
sively show  that  a  lawful  fence  would  nob  have 

Erevented  the  stodk  from  getting  on  the  track,  it 
I  for  the  jury  to  find  whether  the  failure  of  de- 
fendant to  maintain  a  lawful  fence  waa  the  cause 
of  tbe  injury.— Alexander  v.  Chicago,  H.  ft  St.  F. 
Ey.  Co.,  (Minn.)  48  S.  W.  481. 

80.  In  an  action  for  damages  for  klUIng  nlain- 
atPB  horse,  which  had  strayed  onto  defendant's 
tiaok  by  walking  across  the  cattle-guard,  testi- 
mony to  Uie  effect  that,  during  the  winter,  and 
after  the  accident,  defendant's  cattle-guards  were 
filled  with  snow,  and  that  defendant  made  no  at- 
tonpt  to  remove  tbe  aame,  Is  competent,  as  tend- 
ing to  show  a  failure  on  tbe  part  oi  tbe  defendant 
to  exercise  dtie  care  and  diligence  In  tbe  operation 
of  its  road.— Orablman  v.  Chicago,  8t  P.  &  K.  0. 
By.  Co..  (Iowa,)  48  N.  W.  889. 

87.  The  plaintiff  had  nine  oatUe  Idlled  at  the 
same  point  on  defendant's  road  within  a  period  of 
two  years.  Tbe  killing  each  time  was  bv  a  night 
passenger  Urain  running  on  a  schedule  of  from  BS 
to  S8  miles  per  hour,  with  bead-light  and  l^r-brakeB 
In  perfect  order,  and  which  gave  the  proper  signals 
tor  crossings.  The  place  of  the  accident  was  an 
ordinary  crossing  la  the  open  country,  and  there 
wasnothlng  to  indicate  that  itwasammsing  where 
cattle  were  liable  to  be,  except  the  fact  that  platn- 
ttifs  cattle  were  killed  there.  It  appeared  that  the 
oattle  were  seen  when  the  tn^  was  about  800  feet 
distant,  the  ntmost  distance  at  which  ohlects  are 
risible  by  the  aid  of  a  head-light;  that  the  tnln 
oould  not  have  been  stopped  at  a  less  distance 
than  l,a00  feet ;  that  it  waa  dangerous  to  the  train 
and  passengers  to  strike  objects  like  cattle  at  a 
slow  rate  of  speed;  and  that  the  ooUlsloo  could 
not  have  been  avoided  unless  the  train  had  ap- 
proached the  orosBing  at  a  si»eed  not  exceeding  15 
miles  per  hoar.  Held,  that  a  finding  that  defend- 
ant was  liable  because  the  trains  were  run  at  a 
high  rate  of  speed,  knowing  that  the  crossing  was 
a  daugeroBs  point,  was  unsupported  by  the  evi- 
dence.—Connyers  V.  Bloux  City  »  P.  &.  Co.,  (Iowa.) 
48  N.  W.  267. 

S-i.  In  an  action  i^ralnst  a  railroad  ocnnpany  for 
UlUng  stock,  tbe  petition  contained  several  alle- 

K,tionB  that  tbe  killing  took  place  at  a  point  where 
e  defendant  had  the  right  to  fence  its  road,  and 
also  oontained  allegations  that  the  killlog  occurred 
while  the  defendant  was  ^verstlng  Its  road  in  a 
negligent  manner,  which  presentra  tbe  question 
applicable  to  a  killing  at  a  place  where  there  was 
no  right  to  fence.  The  defendant's  answer  was, 
to  sobatanoe.  a  general  denial,  and  a  trial  was  bad. 
field,  that  the  objection  that  the  averments  of  tbe 
petition  were  inconsistent,  would  not  be  oonsid- 
ered  on  appeal.— Connyers  v.  Siou  City  ft  F.  R. 
Co.,  (Iowa,)  48  N.  W.  267. 

■ — ~  Flrea. 

88.  Where therelsaspeclalverdlotthatdefend- 
ant  negligently  left  combustible  material  on  its 
rigbt  Of  wi^,  and  tbiA  such  negUgeoce  caused  the 


Are  which  destroyed  plalnUfTs  property,  failure  to 
find  expressly  that  the  fire  originated  ut  such  oom- 
bQstlble  material  Is  not  fatal  to  a  judgment  for 
plaintiff.— Abbot  v.  Gore,  (Wis.)  48  K.  W.  88S. 

40.  Errorintbeadmisslonof testimonyastobow 
the  engine  from  whioh  the  fire  originated  was  op- 
erated is  Immaterial  where  the  jury  find  that  It 
was  properly  operated  and  managed,— Abbot  v. 
Gore,  (Wis.  1  48  N.  W.  866. 

41.  An  iastniotIoothat'*thefaot  that  tbe  fire  waa 
discovered  on  or  near  the  right  of  way,  *  •  • 
shortly  after  the  passing  of  an  engln^hat  was  In 
a  safe  and  perfect  and  proper  oondttioa,  and  in 
Oharge  of  a  competent  engineer,  and  properly  man- 
aged. Is  no  evidence  that  sudi  engine  set  such 
fire, "  was  properly  refused  as  assuming  that  an 
engine.  In  proper  oonditlm  and  jpropeiiy  managed 
could  not  have  set  the  flra— Abbot  t.  Gore,  (wtB.) 
48N.W.  866. 

43.  An  instruction  that  **the  only  ne^Igenoe 
which  is  left  to  you  *  *  *  to  consider  u  the 
question  whether  there  was  any  negligence  on  the 
part  of  the  defendant  in  leaving  *  *  *  combus- 
tible material.  If  there  was  any  such,  within  its 
right  of  way  or  not,**  la  not  oj/m  to  the  objection 
that  the  Jury  might  have  nnderatood  Uiat  tulesT- 
ing  of  such  combustible  material  on  the  right  of 
way  was  negligence  par  ml— Abbot  Gore,  (Wis.) 
48N.W.  866. 

48.  Where  there  Is  no  oontroversr.  In  an  aotaon 
against  a  railroad  company  for  negligently  setting 
fire  to  plaintiff's  hay,  that  the  fire  started  outside 
of  defendant's  right  of  way,  and  it  Is  not  alleged  aa 
negligence  that  tbe  rigbt  ot  way  was  in  an  Im- 
proper condition,  a  refusal  to  Instruot  that  "the 
question  of  whether  or  not  its  said  rigbt  of  way 
was  clean  and  free  from  grass  and  other  combus- 
tible matter  beoomes  lmmateri^"ls  not  error. — 
Comes  V.  Chicago,  M.  ft  8L  F.  By.  Oft,  (Am*,)  4S 
N.  W.  288. 

44.  An  instruction,  *'It  Is  also  admitted  in  the 
answer  that  the  fire  In  question  was  caused  by  one 
of  defendant's  endues,  *  is  not  prejudicial,  where 
defendant,  In  one  divisioo  of  its  answer,  admits 
the  fact,  and  the  answer  does  not  set  up  different 
d^ensei  in  distinct  divisions.— Comes  r.  Cbloago, 
ILftBLP.By.  Ca,  (Iowa,)  48  N.  W.  m 


RAPE. 

Indiotment. 

1.  In  a  proseoatlott  for  rape,  nnder  Fen.  Code 
Minn.  %  286,  where  tbe  indictment  Is  drawn  nnder 
tbe  third  subdivision  of  that  section,  for  rape  com- 
mitted by  preventing  tbe  resistance  of  tiie  female 
by  fear,  defendant  cannot  be  e<mvlcted,  under  the 
second  subdivision,  of  rape  committed  by  over- 
ooming  the  resistance  of  tbe  female  Uirongh  force. 
—State  T.  Voroy,  (Minn.)  48  S.  W.  SM. 

Assanlt  with  intent  to  oommit. 

S.  If  a  man  assault  a  woman  with  Intent  t» 
have  interoourse  with  her  by  force,  notwithstand- 
ing her  ntmost  reelstanee,  the  onme  of  assault 
with  intent  to  oommit  rape  la  oomplete,  and  the 
jury  may  oonvlot  of  such  assault,  although  th^ 
are  not  satisfied  that  tbe  subsequent  resistance  on 
tbe  part  of  tbe  woman  was  so  continued  and  per- 
sistent as  to  prove  the  higher  crime  of  rape. — State 
r.  Began,  (Minn.)  4!1  N.  W.  B. 

8.  On  an  Indictment  for  rape  by  force,  it  is  not 
error  to  charge  that  if  tbe  jury  are  satisfied  be- 
yond a  reasonable  doubt  that  tbe  defendant  com- 
mitted an  assault  upon  the  woman  with  Intent  to 
commit  rape  they  may  convict  of  an  assault  in  tbe 
second  degree.— Stater.  Began,  (Minn.J48II.  W.6, 

 Evidenoe. 

^  Defendantwasaoousedof  an  assault  within- 
tenttocommltrapenponhisowndaughter.  ThelaU 
ter  made  no  mention  of  the  alleged  assault  for  sever- 
ftlmontheafterit  wassaid  tobave  occurred.  There 
were  no  marks  upon  her  person,  and  no  evidence 
Of  an  assault  other  than  her  statement.  Witnesses 
testified  that  defehdant  was  not  present  at  tbe 
place  and  time  of  the  alleged  assault.  Shortly  aft- 
er the  time  when  the  assault  was  alleged  to  have 
taken  place,  and  on  tbe  same  day,  tne  daughter 
partldpated  In  mnsical  ezeralsesfor  thewtertaln- 
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ment  of  oompan j.  Dehndut  lud  almn  borne  b 
good  reputation.  Seld.  that  a  eonrlcuon  cwald 
cob  IM  SMtained.— JobnsMi  t.  Btat«L  (Mob.)  tt  N. 
W.  435.  ' 

Batlfioatlon. 

Of  ag«n07,  Me  Principal  and  Agmt,  % 

BecelptB. 
Faral  evldeiiM  to  o^laliit  Me  JMdflioflb 


BBCKIVEBS. 
Wbeti  g^ipolnted.  Me  JixeeuMon,  U. 
Appointment. 

1.  A  TOrifled  answer^  whidi  la  naed  in  oppod- 
tlon  to  a  motion  for  the  appointment  of  a  receiver 
before  the  time  for  replylnff  has  expired,  and  which 
does  not  deny  the  equity  of  the  biU  except  in  one 
particular,  which  is  ooncluslTo  on  defendant  at  the 
time,  and  which  deoial  i«  too  indefinite,  will  be 
treated  as  an  alBdarit  to  which  complainant  may 
file  and  um  oouuter«lDdavlta.— Rankin  t.  Botha- 
eblld.  (Mich.)  48  N.  W.  1077. 

S.  An  objection  that  oomplalnant'a  affldarlte 
In  Bupport  of  a  motion  for  a  receiver  were  filed 
without  notice  to  defendauta,  who  had  no  vppor- 
tunity  to  reply  thereto,  cannot  be  raised  for  the 
first  ume  on  appeal— BaoUn  ▼.  Bothwhlld,  (lUoh.) 

Power  to  direct  transfer  of  money  to. 

8.  Where  It  does  nob  appear  that  an  aoUon 
brought  in  a  ooun^  was  improperly  brought  there, 
it  must  be  treated,  although  removed  to  another 
county,  as  in  the  oounty  In  which  It  was  b^un,  bo 
far  as  the  right  to  direct  the  transfer  to  a  receiver 
of  money  in  the  possession  and  oontrol  of  the 
oourtof  thelatteroountf  isaoncamed^Ahlhauser 
«  Doud.  (Wis.)  48  K.  W.  un. 

Beoognlzanoe. 
Beoonventiozu 

Sea  Sst-ojf  and  Connter-Claim. 

Beooupment. 
In  aofeion  for  rent,  see  Landlonl  and  Tenant,  ft. 

Bedemption. 

Ftom  foreclosure,  see  Jforfgoges,  8>  ML 
tax-eale,  see  Toxatton,  18-3L 


When  directed. 

1.  Under  Rev.  St.  Wis.  i  3864,  providing  that 
the  court  may  direot  a  reference  "when  the  trial  of 
an  issue  of  wa  shall  require  the  examination  of 
a  long  account  on  either  ride,"  a  oounter-claim 
contaming  IS  items  Is  such  *'a  long  account"  as 
will  make  a  reference  proper.— Sutton  v.  Wegner, 
(Wis.)  48  N.  W.  187, 

2.  On  a  motion  for  a  referenoe  under  Rev.  Bt. 
Wis.  S  2804,  providing  that  t&e  oonrt  map  direct  a 
reference  when  the  trial  of  an  issue  of  fact  shall 
recjutro  the  examination  of  a  long  loooaatt  the  va- 
liditvof  the  account  rnrmnt  hn  nnnsMonifl  BnttOM 
V.  Wegner,  (Wis.)  43  S.  W.  187. 

8.  Though  im  order  of  refereooe  te  ascertain 
the  amount  of  damage  caused  by  an  iajunotion  be 
granted  prematurely,  it  will  not  be  reversed  if  it 
appears  that  in  the  present  state  at  ttM  case  such 
an  order  would  be  proper.— Avety  v.  Bjan,  (Wis.) 
48  N.  W.  817. 

Beformation. 

Of  oontraota,  im  EtpMih  S-7. 


RELEASE  AND  BISOHABaB. 

See,  also,  ^ooord  and  Satf^aetfon;  Compro- 

miss;  Payment. 
What  consUtutaa,  sea  OMifnieta^  90. 

Joint  debtor: 

L  Where  U»  bolder  of  a  j<diLt  note  enters  Into 
a  verbal  agreement  for  m  oonrideraUon,  with  one 
only  of  the  three  makers,  that  he  will  release  blm 
from  two-thirds  of  the  debt,  and  will  allow  theoth^ 
er  third  to  be  paid  in  a  certain  mauoer,  the  otiier 
two  makers  are  released  from  further  liability  up- 
on payment  of  their  two-thirda.  and  the  holder 
must  look  for  the  payment  of  tbe  other  third  u  be 
has  agEeed.-SeUgiiaD  T.  Fineti  (Mich.)  48  N.  W. 
1001. 

2.  AO  agreement  Iqr  an  Indorsee  of  a  note,  re- 
leasing a  Joint  maker  from  liability  for  the  balanoa 
npon  pument  of  a  part,  la  without  oonsideratioa 
and  v<dd.-TBendflr  v.  Beeo,  (Iowa,)  48  K.  W.  8I& 

BEUaiOTTB  SOGIBTIES. 

Sale  of  proper^. 

1.  Where  a  number  of  peraons  oontrtbuts  to 
the  ereoUon  of  a  ohuroh  edlfloe  npon  the  agreement 
that  it  la  to  be  wad  1^  a  cert^n  rdlglous  societTi 
and,  when  not  In  use  by  it,  by  other  denomina- 
tions, and  for  "lectures,  oonoerts,''etc.,  it  is  not 
necessary  for  all  the  persons  contributing  to  the 
ereotloD  of  tbe  building  to  join  in  an  action  to  re- 
strain a  sale  of  the  property  for  mercantito  pur- 
poses.—Avery  V.  Baker.  (Neb.)  43  X.  W.  174. 

2.  Where  a  church  edifice  has  been  erected  by 
voluntary  contributions,  and  upon  the  promise  and 
agreement  that  the  building  is  to  be  used  for  cer- 
taiu  specified  purposes,  tbe  contributors  have  a 
right  to  insist  that  the  property  be  used  for  the 
purposes  named,  and  may  enjoin  a  sale  of  the  build- 
in|^  where  no  adequate  oauM  therefor  is  shown, 
and  the  effect  would  be  to  divert  the  funds  from 
ttie  hm  intended,  and  apply  them  elsewberOb— 
▲v«7  T.  Baker,  ^eb.)  48  N.  W.  171. 


BBFLBVIN. 

Bond  tm  at»  of  ezeontlra,  bm  AppetUt  Vt. 
SnfOolenQj    evldanoe,  no  AimiqKii  andAgtM, 


When  lies. 

1.  An  action  of  raplevln  In  the  general  formla 
the  proper  remedy  for  the  recovery  of  possession 
of  cattle  distrained  damage-feasant,  where  defend- 
ant hM  not  aoted  In  good  faith  ta  making  the  dts* 
indnt,  but  tiM  himself  given  opportunity  fOr  the 
trespass  by  his  failure  to  build  his  portion  of  a  line 
fence  according  to  agreement  with  plaintiff. — 
Oox  V.  Chester,  (Uichr)  48  N.  W.  1088. 

3.  B.,  M  custodian  for  Ms  children,  being  In 
the  lawful  possession  ot  erops  grown  on  their 
land,  oould  replevin  them  In  bSa  own  name,  with- 
out joining  the  children,  from  an  otBcer  who  had 
seized  them  on  execution  agidnat  him.— Bom  v. 
Baton,  (Hioh.)  48  N.  W.  978L 

Affldavit— Jorat. 

8.  There  is  no  valid  objection  to  the  instfoe's 
attaching  bis  jurat  to  the  affidavit  in  replevin  on 
tbe  retum-daVot  the  writ,— Peterson  v.  Fowler, 
(Mich.)  48  kTw.  la 

Pleading. 

4.  Property  sought  to  be  replevied  was  do* 
scribed  In  the  affidavit  for  replevin  and  original 

atitioD  as  "seven  bead  of  horses, "  marked  by  cer^ 
In  brands,  set  out.  In  an  amended  petition  tbe 
property  was  described  as  "three  mares,"  "three 
horses, "  and  "  one  colls  "  the  brands  being  set  out 
as  In  tbe  original  petition.  Held,  that  Uiere  wm 
no  departura-^Nollkamper  v.  Wyatt,  (Sob.)  48  N. 
W.  357. 

6.  A  defendant  cannot  claim  to  have  been  mis- 
led by  the  InBuffldent  description  of  the  property 
in  the  writ,  whereby  his  pleaand  notice  he  aliegM 
UUe  to  the  same  property  In  himself.— Peterson  t. 
Fowler,  (Mich.)  48  N.  W.  10. 
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Xrideaoe. 

6.  In  raplerln  for  a  span  of  horsw  taken  "by 
dafendaot  on  execution  against  a  third  person, 
tosOmtmy  by  a  witness,  who  saw  the  team  in  de- 
fendanVa  posseaslon  after  the  leVy,  that  he  saw 
the  team  nanling  wood,  and  that  it  was  slightly 
blemished,  and  appeared  to  be  "solid,  satisfactoiy 
botvea,"  is  admissible  to  show  the  value  of  the 
team,  aspecdally  as  defendant  liad  ofEarad  avideoM 
of  the  unsonndness  of  the  horsea. — Miathoa  T. 
Lewis,  (Iowa,)  43  N.  W.  465. 

7.  Pl^ntfff,  in  replevin  for  a  team  of  hoisea 
taken  by  defendant  on  exeootloa  against  a  third 
personf  alleged  that  the  horaee  were  purchased  by 
the  execution  debtor  aa  bis  agent.  Defendant 
alleged  that  platntliTs  olalm  was  mei^  to  aid  the 
debtor  to  escape  liia  tnedltora.  Held,  that  it  was 
Iproper  to  rstase  to  allow  the  sheriftto  testify  that, 
when  he  madetheleTy,and  notified  Uie debtor, the 
latter  said  nothing,  i^e  debtor  was  not  a  party, 
and  he  had  not  testified  on  the  point,  so  thai 
the  teatimony  oould  oontradiot  Un— lunthon  T. 
Lowla,  (Iowa,)  48  H.  W.  M6. 

8.  Flaintill,  In  re^evin  for  a  team  of  horaea 
taken  by  defendant  on  exeontitm  agidnst  a  third 

Srson,  alle^  that  the  horses  were  purchased  by 
0  exeontion  debtor  as  his  ageok  During  the 
examination  of  the  exeontion  debtor,  he  was  asked 
If  he  had  not  had  conversations  with  a  certain 
person,  which  witness  denied.  On  being  asked, 
'will  yon  swear  positively  to  thatt"  the  ooart 
said:  "This  is  iipmaterliJ,  ualesa  you  make  it  an 
impeaching  question. "  Held  not  prejudicial  er- 
ror, the  purport  of  the  remark  being  tbat.  with 
proper  foundation,  til*  oonvmatlons  might  be 
proven  or  oonaidered  to  discredit  the  witness. 
The  fact  that  the  debtor  was  plalntlfPs  agent  to 
purchase  the  team  would  not  make  his  statements 
at  all  times  admissible  aninst  plaintlfL — Mintbon 
T.  Lewis,  (Iowa,)  48  N.  W.  40B. 

Instraotiona. 

9.  FlaintlfC,  In  replevin  for  a  team  of  horses 
taken  by  defendant  on  execution  against  a  third 
person,  allf»ed  that  the  horses  were  purchased  by 
the  exdcation  debtor  as  his  agent.  There  was 
evidenoe  that  plaintiff  gave  B.,  the  execution  debt- 
or, 1200  to  purchase  him  a  team,  and  tttat  the 
team  in  suit  was  bought  with  the  money.  Held, 
that  it  was  proper  to  instruct  the  Jury  that,  if 
they  found  that  plalntUt  gave  B.  $200  to  be  used 
in  the  purchase  of  a  team  of  horses  for  plaintiff, 
and  if  they  also  found  that  B.  need  the  money  in 
purchasing  the  teun  in  question,  platntilT  was 
etitttled  to  a  verdict,  even  though  the  Jury  also 
found  that  B.  clsimed  that  he  was  purchasing  the 
team  for  himselt—Hlnthmi  v.  Lewis,  (Iowa,)  4S 
V.W.4B6. 

to.  In  an  action  of  rejdevin  It  la  not  error  to  re- 
fuse to  charge  that  It  is  not  enough  that  plaintiffs 

firove  themselves  the  owners  of,  and  entitled  to, 
he  poesewion  of  property  of  the  same  kind  and 
oualftv  aa  tiiat  in  controversy,  but  they  must  show 
that  way  are  the  owners  of  the  identical  property, 
as  it  is  not  always  necessary  to  prove  the  owner- 
ship of  property  to  maintain  the  action  of  replevin. 
— NoUkamper  v.  Wyatt,  (Neb.)  48  N.  W.  867. 

DsmageB. 

It.  After  plaintiffs  bad  sold  the  goods  replevied 
boyondthejnrlsdiotion  of  the  court,  they  submitted 
toanonsnit  i20ld,Ottprooeedingsatasubsequent 
term  to  assess  damages,  tbat  defendants'  eleotioa 
to  take  the  value  of  the  goods  was  made  In  due 
time  after  the  Jury  was  sworn.— Brown  v.  Horn- 
ing. (Mich.)  48  N.  W  453. 

12.  On  the  assessment  of  defendants*  damages  In 
replevin,  an  election  to  take  the  goods,  or  their 
value,  need  not  be  In  writing,  the  record  of  it  be- 
ing Bufflcient  if  it  appeara  In  the  entry  of  judg- 
ment.—Brown  v.  Horning,  (Mich.)  43  N.  W.  468. 

IS.  In  replevin  tor  a  span  of  horses  one  witness 
testified  that  the  value  of  an  ordinary  team  was 
81.S0  per  day,  another  that  the  value  ta  the  team 
in  question  at  the  time  waa  nothing.  The  testi- 
mony as  to  the  team's  capacity  was  oonflloting. 
The  jury,  under  the  direction  of  the  court,  found 
apeoially  as  to  the  value  of  the  use  of  tiie  team 


and  fixed  it  at  9L06  per        the  damogee  fbr  tBe 
detentim  for  a  period  of  abont  Bigbt  months  belnff 
placed  at  •aeo.40.  Held,  that  the  verdiot  was  not 
excessive.— Kinthon  v.  Lewis,  (Iowa,)  48  N. 
466. 

14.  In  replevin,  where  the  platntifPa  title  or 
right  of  possession  is  legally  divested  after  suit 
brought  and  before  tilal,  he  can,  as  against  the 
owner  or  perstm  entiUed  to  the  possession,  recover 
mHj  danugea  for  the  unlawful  detention  up  to 
the  time  his  tiUe  orright  of  possession  was  divest- 
ed. Be  Is  not  enUUed  to  juogment  for  the  return 
of  the  property,  or  for  its  value.— Deal  t.  D.  M. 
Osborne  &  Co.,  (IdOnn.)  48  N.  W.  8S5. 

Bonds. 

16.  A  defective  bond  in  replevin  before  a  Jutioe 
of  the  peace  m^  be  oared  oy  giving  a  new  bbA 
adequate  bond  on  the  rMum-day.— Moore  t.  Lewis, ' 
(Ml<dL)  48  K.  W.  IL 

Boa  A^Jndioata. 
Boo  Judgment,  6-9. 

Xtesolflsioii. 

Of  eontnwte,  see  JBQUttv,  8-lA;  SaiU,  14-aaL 
insnranoe  poUoies,  see  irwunifKM^  9-11. 

Besoltlng  TnutB. 

SeeZVu«t9,L 

BIPABIAN  BIGHTS. 

Easements,  see  WcUen  and  fTator-Courtei,  1. 
Aooretion. 

1.  tVhbre  land  claimed  by  plaintiff  aa  an  ao 
oretion  haa  been  surveyed  by  tne  United  States, 
nod  aold  to  defendaota,  the  presumption  la  that 
they  are  the  Uwf  ul  owners  thereof,  and  the  bur< 
den  mi  proof  Is  on  plaintiff  to  show,  not  only  that 
the  land  is  an  accretion  to  his  loL^but  that  the 
survey  and  sale  of  the  same  by  the  United  States 
was  without  authority  of  law,  and  in  violation  of 
hie  rights.— Bissel  v.  Fietober,  (Neb.)  48  N.  W.  8Sa 

Title  to  wharf. 

9.  In  ejectment  to  determine  the  tiUe  to  part 
of  a  wharf  mnjeoting  into  a  navigable  lake  It  ap- 
peared that  the  determination  of  riparian  rights 
by  the  JUum  tupiot  was  impracticable,  and  that 
the  proper  mode  of  procedure  was  to  first  ascer- 
tain what  were  the  original  water  boundaries  of  tho 
whole  government  eabdivislon.  PlalntifPa  only  ev- 
idenoe was  proof  of  his  land-lines,  and  the  testimony 
of  a  surveyor,  who  assumed  that  the  general  rule  In 
such  case  was  to  run  perpendiculars  from  the 
thread  of  an  assumed  stream  to  the  shore,  and  to 
space  off  the  proportionate  widths  of  shore-front 
of  the  respective  owners  on  an  assumed  base-line, 
without  giving  any  data  by  which  the  correctness 
of  his  theory  could  be  tested.  B«Id,  that  his  evi- 
denoe was  insufB<dent  to  sustain  his  olalm.— Jonee 
r.  Lee,  (lUoh.)  48  N.  W.  SSB. 

SAIiB. 

Consideration,  see  Contracts,  8. 
Reformation  of  oontraot  of  sue,  leo  AniCb;  & 
When  title  paisea,  see  OonUehment,  8. 

Wbat  oonstitatM. . 

!•  A  written  oonMot  for  the  mannfaotore  of 
engravinn  and  lithographs  for  theatrical  purposes, 
and  suited  to  the  speclEu  use  only  of  the  party  for 
whom  they  are  manufactured,  is  not  goremed  by 
the  law  of  sales,  as  It  is  a  contract  for  **  work  ana 
labor.  "—Central  Uth.  ft  Eng.  Co.  v.  Moore,  (Wis.) 
4BN.  W.  1134.» 

8.  In  an  action  for  the  price  of  lumber  destroyed 
by  fire,  evidenoe  that,  when  the  contract  of  sale 
was  entered  Into,  the  prios  and  terms  of  payment| 
and  datesof  shipment,  were  fixed;  that  plaintiff  and 
defendant's  agent  Identified  the  precise  lumber 
sold,  defendant's  agent  taking  down  the  number 
of  eaoh  pile,  and  counting  tbeoonrses  therein;  that 
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nine  of  the  piles  and  ■  portion  of  the  remalntoff 
two  were  shipped  in  aooordanoe  with  dlrectiont  <u 
defQodant'B  agent  sa  to  when  and  where  the  lum 
her  should  beloEided  on  the  cars,  and  that  he  cov- 
ered up  what  was  left;  that  defendant  paid  for  the 
■hipments  as  made :  and  expressions  in  defendant's 
letters  tending  to  show  that  he  nnderstood  the  lum* 
ber  belonged  to  him,  although  one  or  two  others 
tended  to  establish  the  opposite  conclusion, — sup- 
port a  finding  that  there  was  an  executed  contract 
of  sale  of  the  lumber.— Thmr  v.  Davis,  CVTiB.)  48 

8.  Bills  of  lading,  issued  by  railway  station 
agents, — one  on  December  Ist,  for  a  car-load  tA 
barley,  another  on  December  8d,  for  a  oar-load  of 
wheat,— were  dellTered  to  plaintifF,  a  corporation 
handling  grain,  oil  oommlssiOD  sod  otherwise,  by 
B  Arm  enscaged  in  buving,  selling,  and  storing  the 
tame  article  as  warehousemen,  under  an  arrange- 
uent  that  the  grain  should  be  shipped  to  and  sold 
by  plaintiff,  and  the  net  proceeds  applied  In  part 
payment  of  a  debt  owing  to  plaintiff.  In  the  hills 
of  lading  plaintiff  was  designated  as  consignee. 
At  the  Ume  of  delivery  aeither  of  the  cars  was 
fnlly  loaded,  but  in  each  of  the  bills  was  a  stipula- 
tion that  the  loads  might  be  completed  at  another 
station  on  the  line  of  railway.  This  was  done,  and  the 
oars  were  sealed  up  and  side-tracked  ready  for  bs ul- 
hig to  their  desUiiBtloiL  Afterwards,  onDecember 
8d,  defendant,  as  sheriff,  seized  and  attached  the 
ooQtents  of  the  cars  to  satisfy  the  claim  of  another 
creditor  against  said  warehousemen.  Held,  upon 
the  trial  of  an  action  for  cooversloo,  brought  by 
plaintiff  against  said  sheriff,  that  there  was  either 
K  sale  to  putiutiff,  or  the  latter's  agency  as  a  com- 
mission merohant  was  ooupled  with  an  Interest, 
and  that  It  was  error  to  charge  the  Jury  that  the 
question  for  Its  consideration  was  as  to  the  owner- 
sbip  of  the  grain  when  it  was  attached ;  and  that  if, 
from  a  preponderance  of  evidence,  the  jury  found 
that  by  the  agreement  between  plaintiff  and  Its 
debtors  the  latter  assigned  the  grain  in  question 
to  plaintiff  to  be  sold  on  commiBsfon,  the  proceeds 
to  t>e  applied  in  payment  of  a  debt,  their  verdict 
should  be  for  defendanL— Van  Dnsen  r>  Piper, 
(Minn.)  4S  N.  W.  684. 

Wbat  oonstitutes — When  title  passes. 

4.  In  an  action  for  the  price  otlomber  destroyed 
by  fire,  an  Instruction  tbat  If  the  inry  believed  tuaA^ 
before  the  amount  to  be  paid  for  the  lumbw  in 
question  could  be  known,  it  had  to  be  scaled  and 
graded,  and  such  as  would  flU  the  contraot  selected 
and  accepted,  and  the  balance  rejected,  and  that 
the  time  within  which  this  was  to  be  done  had  not 
expired,  then  the  title  had  not  passed  to  defendant, 
la  properly  refused,  as  not  applicable  to  the  undis- 
puted evidence,  which  showed  that  when  the  sals 
wan  made  plaintiff  and  defendant's  agent  identi- 
Jled  the  precise  lumber  sold,  marked  the  piles  and 
took  their  numbers,  counted  the  courses,  and  esti- 
mated the  number  of  feet  in  each  pile,  though  de- 
fendant testified  that  the  lumber  was  to  be  deliv- 
ered subject  to  grading  and  piling  by  his  agent,  as 
this  would  not  prevent  the  passing  of  title  If  the 
^rUes  so  iutenoed.— Thayer  t.  Davis,  (Wis.)  4&  N. 

Validity— Change  of  possession. 

5.  In  trover  to  recover  sheep  which  plaintiff 
claims  nnder  a  mortg^^  from  defendant's  son, 
given  to  secure  the  purcbasd  money,  there  being 
evidence  to  support  plulntifTs  theory  that  defend- 
ant is  making  a  fraudulent  claim  to  the  property, 
and  that  at  the  time  of  the  execution  of  the  mort- 
gage to  plaintiff  it  was  owned  by  the  son.  It  is  er- 
ror to  refuse  to  change  that,  unless  tbe  sale  bv  such 
son  to  defendant,  alleged  to  have  been  mode  before 
the  execution  of  the  mortgage,  was  accompanied 
by  immediate  delivery  and  followed  by  continued 
possession,  it  Is  fraudulent  and  void  as  against  the 
plaintiff;  and  it  is  conclusive  evidence  of  fraud, 
unless  it  be  made  to  appear  on  tbe  part  of  defend- 
ant that  such  sale  was  made  in  good  faith,  and 
Without  the  intention  of  defrauding  any  of  the 
son's  creditors.— Wright  V.  Btarks,  (Uich.)  4B  N. 
W.  6*18. 

a,  Where  sncb  mortgage  contains  an  express 
premise  to  pay  the  debt  secured  thereby,  It  is  error 


to  charge  that  when  plaintiff  surrendered  the  note 
he  took  for  tbe  sbeepv  and  received  in  Its  stead  the 
chattel  mortgue,  he  ceased  to  be  a  creditor  within 
tbe  statnte.— Wright  v.  Storks,  (Mich.)  4S  B.  V. 
868. 

Warranty. 

7.  A  mere  statement  by  the  seller,  of  bis  own 
opinion  and  belief,  not  amounting  to  a  posiUve  af- 
firmation or  statement  of  iBct,  upon  a  matter  odd- 
coming  which  a  purchaser  is  to  exercise  hie  own 
Judgment,  does  not  amount  to  a  warrantr.^'WIitUl 
V.  SteUoh,  (Wis.)  4S  H.  W.  W. 

8.  In  an  action  for  breach  of  an  express  war- 
ranty, an  instruction  that  "the  question  is  simply, 
was  there  an  express  warranty  made,  and  what 
waa  that  warranty,  and  has  there  been  a  breach  of 
iti  It  so,  what  is  the  measure  of  the  plalntilTs 
damagrat"— is  proper.— White  t.  StellMt,  lWls.> 

9.  Where  a  bull-calf  at  the  time  of  sale  Is  hot 
three  months  old,  free  from  apparent  defect,  and 
present  to  tbe  view  of  the  purchaser,  It  cannot  be 
held  as  a  matter  of  law  that  his  sterility,  which 
transpired  two  years  later,  existed  at  the  time  of 
sale,  and  that  there  was  an  implied  warranty  thsk 
be  would  possess  the  power  of  procreation  at  ma- 
torit^.- White  v.  Stelloh,  (Wis.)  4B  N.  W.  90. 

10.  Where  a  manufacturer  fills  an  order  for  an 
auger  for  boring  w^ils  of  a  known  and  feooguised 
description,  there  Is  no  Implied  warranty  that  It 
will  answer  the  purpose  for  wbloh  it  is  intended 
to  be  used.— QoiOdsT.  Brq^hj.  (Minn.)  43  N.  W. 
884. 

 Evidence. 

11.  Defendants  gave  a  written  order  for  a 
threshing  machine,  containing  an  express  war- 
ranty that  the  separator  was  capable  of  doing  a 
good  business  In  threshing,  and  that  the  engine 
was  well  made,  and,  when  properly  run,  was  capa- 
ble of  driving  the  separator  to  do  good  business  in 
threshing.  HeJd  that,  in  an  action  on  the  pnr- 
obase-money  notes,  parol  evidenoe  was  inadmtssi- 
Ue  to  stunr  that  the  seller  was  Informed  that  de- 
fendants were  going  Into  tbe  threshing  business 
on  an  extensive  aoue,  in  a  oountiy  where  engines 
Liuger  than  the  one  in  oontroversy  were  used, 
and  that  he  warranted  that  tiie  engine  would  do 
the  work.— Nichols,  Shepard  Je  Co.  v-  Crandall, 
(Mich.)  48  N.  W.  875.» 

13.  la  an  action  for  a  breach  of  warranty  It  ap- 
peared that  In  August,  188S,  plaintiffs  bought  of 
defendant  an  iron  safe,  "warranted  for  one  year 
against  swelling  or  bulging  or  warping,  or  being 
defective  in  construction. "  In  Marc\  1888.  plain- 
tiffs found  that  the  door  bulged  so  that  it  was  dlf&- 
oult  to  dose  it,  and,  when  sounded  with  a  hammer, 
the  door  fell  to  pieces.  There  was  no  evidenoe 
that  tbe  safe  waa  defecUvely  oonstruoted,  or  that 
any  of  the  deteots  complained  of  appeared,  or  that 
their  causes  existed  within  the  year  of  thie  war- 
ranty. Heldtthatveardlotwasprtmerlydlreotedfor 
defendant.— BlodgottT.  Detroit  Sate  Co.,  (Mich-) 
4SN.  W.46L 

—  WalTer. 

18.  After  a  scale  has  been  set  up  and  tested,  tbe 
^ving  of  a  note  therefor,  though  not  required  by 
contract  of  sale,  is  not  a  waiver  of  a  warraniy 
of  the  scale,  In  the  absence  of  anything  to  show 
the  oonclustvenees  of  tbe  test,  or  any  intent  to 
waive  such  warranty.— Toledo  Sav.  Bank  T.  Batb- 
mann,  (Iowa,)  48  N.  W.  198. 

Bights  and  remedies — Besoission. 

14.  Where  the  vendor  of  goods  obta'ned  \lj 
fraud  replevies  aportion,  hlsright  to  recoverthem 
is  not  lost  by  bringing  trover  for  the  remainder, 
and  waiving  the  tort  for  the  purpose  of  gamlsb- 
ing  the  defendant.— Singer  v.  Schilling,  (Wis.)  43 
N.  W.  101. 

15.  VlaiutifTs  right  to  recover  tbe  goods 
plevied  Is  not  lost  oy  filing  a  claim  for  the  por- 
tion not  found  with  the  vendee's  assignee  for  bene- 
fit of  creditors,  as  such  act  is  not  a  ratification  of 
the  sale.— Singer  v.  HchiUing,  (Wis.)  49  N.  W,  lOL 

10-  Where  a  sale  of  goods  is  Induced  by  tbe 
Ttodee's  fraud,  his  assignee  cannot  hold  them  as 
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against  the  Tendor.— Singer  r.  SohllHng,  (Wit.)  43 
N.  W.  101. 

17.  Where  there  ts  a  conflict  of  testlmonr  as  to 
whether  a  vendor  of  goods  relied  on  the  false  rep- 
resentaUoDs  of  the  vendee  as  to  his  flnant^  con- 
dition, it  1b  error  to  withdraw  that  ouesUoa  from 
the  jnry.-Singer  v.  Sohllllng,  (WisJ  48  N.W.U)1. 

18.  In  an  action  to  rescind  a  oootraot  for  the 
purchase  of  a  piano  on  account  of  fraudulent  rep- 
resentations, the  evidence  showed  that,  before 

{lalntlfl  liBd  decided  to  purchase  the  piano,  de- 
andanttookitto  ber  house  without  her  consent 
or  request,  and  was  allowed  to  leave  it  on  trial; 
that  thereafter  plaintiff  purchased  it  and  psid  the 
ooDstderatlon  therefor;  and  that  It  remained  there 
down  to  the  week  of  the  trial.  Held,  that  a  non- 
suit, on  the  ground  that  there  was  no  proof  that 
plaintiff  was  in  oondition  to  return  the  piano  at 
the  time  of  trial,  was  not  warranted,  as  the  pre- 
sumption ts  that  it  remained  there  for  dafendank 
—Bell  V.  Anderson,  (Wis.)  48  R  W.  flO& 

19.  In  an  action  for  the  rescission  of  a  contract 
for  the  purchase  of  a  plaao,  which  had  been 
left  with  plaintiff,  by  duendant,  on  trial,  where 
no  instmouon  was  glren  or  requested  that  platn- 
tUTs  oooaslonal  use  of  the  piano  was  such  an  as- 
sertion of  ownership  as  would  preclude  her  from 
returning  the  same,  and  the  potnt  was  not  men- 
tioned on  the  total,  it  is  too  late  to  raise  it  for  the 
first  time  on  appeaL— Bell  t.  Anderson,  (Wis.)  48 
N.  W.S66. 

90.  Where  the  oontlderatlon  for  the  sale  of  a 
piano  was  taOO  in  money  and  an  organ,  a  judarment 
■for  tiie  vendee,  In  an  action  for  the  resdsalon  of 
the  oontract,  for  the  amonnt  of  ttie  oonslderation, 
although  it  operates  to  leave  the  defendant  tn  pos- 
session of  both  the  organ  and  piano.  Is  not  to  oon- 
travention  of  the  rules  that  a  contract  cannot  be 
partly  affirmed  and  partly  rescinded.— Bell  v.  An- 
derson, (Wis.)  48  N.  W.  866. 

81.  In  an  action  by  a  vendee  to  rescind  a  con- 
tract for  the  purchase  of  a  piano,  a  clause  in  the 
judgment  fOr  plaintiff  giving  defendant  the  right 
to  remove  the  piano  from  plBintifl*s  residence  is 
surplusage,  hut,  as  It  Is  favorable  to  defendant, 
furnishes  no  vE^id  ground  for  ezoeptton. — Bell  t* 
Anderson,  (Wis.)  ^  N.  W.  666. 

flS.  In  an  action  by  a  vendee  to  rescdnd  a  oon 
tract  for  the  purchase  of  a  piano,  part  of  the  oon- 
slderation for  which  was  an  organ,  it  oannot  be 
objected  to  a  judgment  for  plalntifl:,  for  the  amount 
of  the  consideration,  that  the  organ  belonged  to  a 
third  person,  where  the  latter  consented  to  the  ez- 
ebaose,  as  the  judgmetit  will  be  a  bar  to  any  claim 
of  suun  third  penon  against  defendant— Bell  t. 
Anderaon,  (Wis.)  43  N.  W.  666. 

as.  When  goods  are  bought  as  corresponding  to 
samples,  and  so  appear,  a  reasonable  delay  In  ex- 
amining is  proper;  but,  when  they  are  not  sup- 
posed to  conform  to  sample,  great  promptness  Is 
required  on  the  part  of  tbe  vendee  both  'n  exam- 
ining and  rescinding  the  sale  with  as  little  delay 
as  the  usual  methods  of  business  will  permit.— Far- 
rington  T.  Smith,  (Hlob.)  48  K.  W.  9». 

 Action  for  prioe. 

84.  A  conversation  betvreen  plaintiff  and  de- 
fendant's agent  is  admisBible  to  show  that  pMntlft 
differed  from  defendant's  view,  contained  In  one 
of  his  letters  to  plaintiff,  as  to  the  ownership  of 
lumber  claimed  to  have  been  sold  to  defenwnt,' 
where  the  latter  had  referred  plaintiff  to  the  agent 
for  information  in  regard  to  the  matter  in  dispute 
between  them.— Thi^  t.  DaVb,  (Wli.)  48  H.  W. 
90S. 

as.  In  an  action  on  a  note  given  for  a  scale, 
where  the  defmses  are  failure  of  ooosideration 
and  breach  of  warranty,  it  is  not  error  to  strike  off 
an  amendment  to  plaintiff's  reply,  aUeging  that  de- 
fendant had  never  offered  to  rescind  the  contract, 
or  to  return  the  scide,  as  it  alleges  nothing  affect- 
ing defendant's  right  to  recover  on  either  of  his 
defenses.— Tole^  Sav.  Bank  v.  Rathmann,(Iowa,) 
48N.  W.lflS. 

96.  In  an  action  on  a  note  ^ven  for  a  scale,  evi- 
denoe  that  the  scale  was  unreliable  and  of  no  value 
Is  competent,  and  is  sufficient  to  sustain  a  verdict 
for  domidant,  without  evidence  of  teste  made  by 
V.48H.W.— 78 


experts  with  stuidard  weights.— Toledo  Sav.  Bank 
V.  Rathmann,  (Iowa,)  48  H.  W.  IIM. 

~—  Bights  of  buyer. 

27.  Where  the  defenses  In  an  action  on  a  note 
given  for  a  scale  are  ftdlnrs  of  consideration  and 
breach  of  warranty,  and  the  evidence  warrants  tha 
jury's  finding  such  failure,  it  is  their  duty  to  allow 
nothing  on  the  warranty,  and  to  return  a  verdict 
for  defendant.— Toledo  Sav.  Bank  v.  Rathmaoa, 
aowa,)  48  N.  W.  198. 

88.  in  an  action  for  refusing  to  receive  the  bal- 
ance of  a  quantity  of  rags  pursuant  to  a  contract, 
in  which  they  were  stipulated  to  be  of  a  certain 
qu^ity,  where  defendant  alleges  that  those  whiiA 
had  been  delivered  were  inferior,  the  burden  is 
on  the  plaintiff  to  show  that  they  were  of  the  qual- 
ity contracted  f or.— Stmona  t.  xpaUantt  Faper  Ox, 
(Hi^)  43  N.  W.  864. 

SOHOOIiB  AKD  SOHOOIr-DIS- 

TBIOTS. 

Exemption  from  taxation,  see  TacctUUm^  L 
Provlalng  sohoola,  see  Afandotmu,  9> 

Incorporation. 

1.  FoL  Code  Dak.  1877,  o.  40,  $  10,  provides  that 
"it  shall  be  the  duty  of  the  county  superintendent 
oftehools  *  *  *  to  divide  his  county  into  school- 
districts,  subdivide  and  rearrange  the  boundaries 
of  the  same,  when  petitioned  by  a  majority  of  the 
citizens  residing  In  the  district  or  districts  to  be 
affected  by  said  cbange,  and  to  f  omtsh  the  county 
commissioners  «  •  with  a  written  desoip- 
tlon  of  Uie  bonndarles  of  each  district,  which  do- 
BCrlption  must  be  filed  in  the  register  of  deeds' 
office  before  such  district  shall  be  entitled  to  pro- 
ceed with  Its  oraanlzaUon. "  Held,  that  a  petition 
by  a  majority  of  the  cltiiene  of  the  districts  affect- 
ed is  a  condition  precedent  to  the  incorporation  by 
the  superintendent  of  a  new  district.  —Dartmouth 
Sav.  Bank  v.  SchodJHBts.  Noa.  6  and  81.  (Dak*)  48 

N.  w.  ssa. 

Annexation  of  distriots. 

2.  Where  a  portion  of  a  civil  township  had 
been,  tor  geographical  reasons,  attached  to  an  ad- 
joining district  township  for  school  purposes,  un- 
der the  provisions  of  Bevlston  Iowa  1660, 1 90M, 
and  Laws  Iowa  1868,  o.  173,  %  78,  relating  to  scduxd- 
districts,  and  afterwards,  under  the  provision  of 
XiawB  Iowa  1866,  c.  143,  S  16,  was  declared  a  legal 
subdiatrict  of  such  district  township,  Its  status  aiA 
such  subdistrlot  was  not  changed  by  ihe  provision 
of  Code  Iowa  1878,  S  1718,  declaring  that  each  civil 
township  shall  oonstltnte  a  school-district.-— Han- 
cock V.  Diatriot  Township  of  Ferry,  (Iowa,)  48  S. 
W.537, 

Officers. 

3.  Where  two  persons  are  duly  elected  assess- 
or and  moderator,  and  tender  their  aoceptances 
and  bonds  to  the  proper  officer,  but  are  prevented 
by  a  conspiraoy  between  him  and  the  officers 
whose  plaoM  they  are  elected  to  from  qualifying, 
they  become  thweby  lawful  ofBoers;  and  one  ap- 
pointed by  them  as  school  direotw  to  fill  a  vacan- 
cy, who  qualifies,  becomes  director,  and  is  entitled 
to  the  papers  belonging  to  that  omoe. — Culver  v. 
Armstrong,  (Mich.)  48N.  W. 778. 

4.  A  school  director*!  nme^  to  reoover  pa- 
pers belonging  to  the  office  from  one  who  is  ap- 
pointed director  by  the  old  assessor  and  moderator, 
who  claim  to  hold  over  by  reason  of  their  succes- 
sors* not  Qualifying,  Is  under  How.  St  Ulch.  o.  895, 
entitied  "Proceedings  to  compel  the  delivery  of 
books  and  papers  by  public  officers  to  their  suo- 
cessors, "  which  provides  (section  8547)  that  the 
successor  can  take  the  proceedings  as  well  against 
any  person  having  possession  of  such  boola  and 
papers  as  against  bis  predeceBsor.— OglTer  ▼.  Ann- 
strong,  (Mftdi.)  48K.17.  776. 

Bonds— Estoppel . 

6.  Inanactiononabondlssoedbyasohool-dla- 
trlct  against  districts  which  are  its  successors,  de- 
fendants are  not  estopiied  to  deny  the  former  dis- 
trict's inoorpor^on  by  showing  failure  to  present 
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a  petttioa  for  nioh  Inoorpontton  as  zaqidnd  bj 
Pol.  Code  Dak.  1877,  o.  40,  |  Ul— DartnuMth  Bar. 
Bank  V.  Sobool-DUta.  Noa.  0  and  81,  (Dak.)  48  N. 

W.822. 

Teaobers — Compenaatlon . 

6.  While  plaiDtill  wa*  teaobiog  Bchool  his  oer- 
tlfioate  expired,  and  on  examination  be  was  re- 
fused one,  oat  was  offered  another  trial  soon.  He 
was  p^d  for  teaching  up  to  khe  time  of  liis  aeoond 
examination,  when  he  was  uain  refosed  a  oertlfl- 
oate.  After  this  he  was  tola  by  the  dixeotor,  who 
oould  not  alone  bind  the  district,  to  keep  on  teaoh- 
inff,  bat  plaintiff  had  no  talk  with  any  of  the  other 
•ohool-oJfioerB  about  it,  and  notified  the  director 
only  of  the  refusal  of  a  oertifloate.  He  knew  that 
wiUiout  BQch  certificate  any  oontraot  for  teaching 
would  be  void.  Held,  that  he  oould  not  recover 
pay  for  teaching  after  the  second  examination. — 
Devoe  t.  School-Dlst.  No.  8,  (Mich.)  43  N.  W.  10S2. 

Suspension  of  pupils. 

7.  How.  Bt.  Mioh.  |  B069,  which  provides  that 
the  district  aohool  board  shall  have  the  general 
care  of  the  sohool,  and  shall  make  and  enforce  suit- 
able rules  and  reffnlattons  for  Its  goTOmment  and 
management,  and  for  the  preaerrauo&of  the  prop- 
erty  <n  the  district,  and  which  anthotiies  it  to  or- 
der "the  suspension  or  expulsion  from  the  school, 
whenoTer  in  its  Judgment  the  interests  of  the 
aohool  demand  it,  of  any  pupil  gnU^  of  gross  mis- 
demeanor or  persistent  dlsobedienoe,"  does  not 
antborlse  the  enactment  of  a  rule  thafpnplls  who 
^all  in  any  way  defaoe  or  injure** school  property 
shall  be  suspended  nntil  the  property  is  replaoeo, 
as  the  rule  would  Include  oareless  and  negligent 
acts,  done  without  willfullness.— Holman  t. 
Tniatsas  of  Ayod.  (IClch.)  48  N.  W. 


BBDUcnoir. 

Orlmlnal  prowoatton. 

1.  Where  an  indictment  for  seduotion  alleges 
the  crime  to  have  been  committed  February  i, 
1880,  evidence  is  admissible  to  show  the  commis- 
sion of  the  offense  July  25,  18SS,  the  latter  date 
being  within  the  period  of  limitation. —State  t. 
Ifoore,  (Iowa,)  48  N.  W.  978. 

3.  Defendant  end  prosecutrix  had  had  ilUdt 
intercourse  for  more  than  a  year,  when  defendant 
went  away,  and  prosecutrix  reformed  and  led  a 
chaste  life  until  after  defendant's  return,  in  about 
a  year,  when,  under  promise  of  marriage,  tiieir  re- 
lations were  resumed.  Heidi  tltat  defendant  was 
guilty  of  seduction  when  Uw  nrat  offense  waa  com- 
mitted after  their  former  HUdt  rdatlons  had  been 
broken  ofl.-«tata  t.  Hoore,  (Iowa,)  48  N.  W.  878. 


Bervloe  of  Process. 


See  Wrttt. 


8BT-0FF  AND  0OT7KTBB- 
OLAIM. 
Wlien  allowable. 

1.  In  trover  for  the  value  Ot  a  saw-mill  sold 
with  a  warranty,  where  the  foundation  for  the  saw- 
mill was  oonstruoted  under  plans  furnished  by 
plai'ntiff,  which  were  wrong,  the  court  properly 
cha  'ged  that  defendants  might  recoup  damages 
for  *<he  expense  of  raising  the  floor  to  acoommo&te 
the  mtu.— Binkar,  Davis  «  Ca  t.  J>1fES>Aa,  (BUoh. ' 
485.W.674.  I**— »v 

Pleading. 

3.  In  trover  for  the  value  of  a  saw-mlU  sold 
with  a  warranty,  the  defendants  filed  a  notloe  of  re- 
coupment, in  which  they  stated  that  plaintlflUTeed 
to  furnish  a  mill  that  would  cut  85,000  feet  of  lum- 
ber  per  day  In  a  workman-like  and  marketable 
manner;  that  the  machine  fumiahed  was  not  of 
said  caiMCity,  and  would  not  cut  any  kind  of  lum- 
ber In  a  workman-like  and  marketable  manner,  but, 
on  tbB  oontnuT,  did  out  a  quantity  of  logs,  of  the 
value  of  8600,  uto  bad  and  unmarketable  lumbw, 
«ta;  tbat  Hid  madiliiery  waa  weak  llgh^andln- 


ennplete;  and  that  defendants  had  been  put  to 
great  expense  In  strengthening  It,  etc.  Had,  that 
the  notice  of  recoupment  was  suflldent. — ^nker, 
Davis  ft  Co.  T.  Diggins.  (Mioh.)  48  N.  W.  874. 

Claims  in  dlfilarent  rights. 

8.  In  an  action  to  enforce  a  liability  against  a 
stockholder  of  a  corporation  to  the  amount  of  ttie 
unpaid  installments  on  Us  stock,  defendant  cannot 
set  off  against  the  raedttor  a  debt  due  himself  from 
the  corporation.— Bonltoa  CarboD  Ca  t.  UiUa. 
(Iowa,)  48  K.  W.  280. 

Settlement, 

See  AMori  and  SaM^aaaon;  Ccmpnmttt;  Pau- 

meat;  Rtlea»e  andDiaOutrge. 
By  fluentor,  aee  Sxteuton  and  AdmlmMraton, 

6. 

SHERIFFS  AND  00NBTABLB8. 

Fees,  see  CMtt,  6. 

Unlawful  laT7t  see  XxeeuUtm^  8. 

Failure  to  oolleot  Judgment. 

In  an  action  by  a  Judgment  creditor  against 
a  sheriff  for  failure  to  collect  the  Judgment,  which 
was  valid,  the  Judgment  is  ocmclusive  evidence  of 
the  plaintiff's  right  to  sue.— Armour  FaoUng  Co. 
T.  BLohter,  (Minn.)  48  N.  W.  IIU, 

SHIPPING. 

Conveyanoe. 

An  assignment  f6r  hen^  of  oreditoia  Is  a 

oonveyanoe,  within  Ber.  St.  JJ.  B.  {  419S,  which  pro- 
vides that  no  conveyance  of  any  vessel  sliall  be 
valid  as  to  third  persons  without  notloe,  unless 
reccmledin  the  <dBce  of  the  oollector  of  oustcmis  of 
the  distriot  where  the  veiBsei  is 
T.  Third  Nafc.  Bank,  (Mich.)  48  N. 

Slander. 

Boa  LtM  and  Slander. 

Societies. 

See  Belffftous  Societies;  Insurance,  81. 

SFBOZFIO  FEBFOBMANOB. 

Agreement  for  mining  Isasfl^  see  J«n«i  and  Jn»> 

mo,  8. 

Contraot  to  oonvciy  land,  see  Homestwid,  11. 
Beformation  of  oontraot,  see  EqxMu>  4. 

Vlien  granted. 

L  Bpeoifloperfonoanoeof  aoontraottodellver 
stock  will  not  DO  enforced  when  it  appears  that 
there  is  no  fiduciary  relation  between  the  parties  ; 
that  the  value  of  the  stock  can  be  estimated  t^ 
money;  and  that  there  are  no  allegations  of  da- 
fendant's  insolvency.— Avery  r.  B^n,  (Wis.)  48 
H".  W.  817. 

3.  That  the  vendor  has  an  independent  olalm 
ag^nst  the  vendee,  which  by  reason  of  the  lattar*s 
insolvency  he  may  be  unable  to  vuttace,  la  no  rea- 
son for  refusing  specific  performance  on  the  appU* 
cation  of  the  vendee.— Thompson  T*  'Winter, 
(Minn.)  48  N.  W.  796. 

Bequisitee  of 'oontraot. 

8  The  vendee  was  sued  for  the  speciflo  pw- 
fonuanoe  ot  a  oontraot,  which  he  had  refused  to 

Ssrform  on  the  ground  that  vendor's  title  was 
Dubtf  ul  and  unmarketable.  The  title  was  derived 
through  mesne  ooaveyanoes  from  W.,  who  had  oob- 
Toyed  by  warranty  deed  duringooverture  withoat 
Us  wife  joining.  W.  afterwards  died,  leaTing  the 
widow  surviving.  It  was  afterwards  deaidedthat 
the  said  widow,  oy  her  election  to  take  under  W.'s 
will,  had  precluded  herself  from  claiming  down*. 
Washburn  v.  Van  Steenwyk,  83  Minn.  ^  90  N. 
W.  884.  Held,  that  the  widow's  acoeptanoe  of  the 
provisions  made  for  Iter  in  W.'s  wiU  oolutituted 
a  bar  to  her  olalm  of  dower  la  the  land  conveyed 
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bj  Mm  wltlioat  her  jcdnlng,  and  Tsndor's  tlUe  wm 
not  doabtfnl  or  nomarketable,  and  speolflc  per- 
foniuuioewaa  properly  deoreed^Falronlld  t.  Mar- 
■halL  (lOniL)  48  N.  W.  668. 

C  ItefeDdant,  Irj  written  oontraot,  agreed  to 
employ  plalntifl  to  Beoure  the  location  of  the  coun- 
ty-eeat  aod  a  certain  railroad  on  and  across  bis 
(defeodant't)  ^nd.  and.  In  consideration  thereof, 
agreed  to  convey  to  plaintiff  60  acres  of  the  laaij 
in  certain  tecUons.  The  contract  continued  tha» 
plaictifl  agreed  to  "pay  or  give"  to  the  raUroad 
company  ''all  the  lands  that  may  be  agreed  upon 
by"  plaintUt  and  anch  company,  "necesBary  to 
secure  said  location,  out  of  the  said  sixty  acres.  * 
It  was  agreed  that  the  railroad  company  should 
have  the  tight  to  select  alternate  blodca,  lots,  and 
aoree,  and  Uiat  "all  lands  so  taken  1^  said  railroad 
company,  after  being  agreed  upon,  shall,  as  afore, 
said,  be  deducted  out  of  the  said  sixty  acres  to  ba 
paid  OTer  to "  plaintiff ;  and  defendant  agreed  to 
oonrey  tba  lands  so  agreed  upon  free  of  charge,  and 
to  convey  **the  remainder  of  the  sixty  acres"  to 
plaintiff.  Defendant  had  previously  ^reed  to  con- 
vey to  the  r^road  company  60  aoree  of  land  In  re- 
turn for  the  looaUon  of  the  road  across  his  land. 
Beld,  that  defendant  had  agreed  to  convey  60 
acres  only,  and  that  it  was  Incumbent  on  plaintlft 
to  show  a  valid  binding  agreement  by  the  reread 
company  to  receive  less  than  that,  in  order  to  re- 
cover from  defendant  Uw  reddne.— SutU  t.  Ool- 
ton,  (Dak.)48N.Tr.7lT. 

6.  Where  there  is  no  evidence  as  to  any  s^aO' 
tlon  of  lands  between  the  parties  or  by  the  railroad 
company,  except  a  conveyance  of  lands  by  defend- 
ant to  uw  company,  the  oontraot  cannot  be  spe- 
dflcaUy  anfoiced.— Bntti  r.  Coltoa,  (Dak.)  tf  n. 

w.m. 

 Fart  performanoe. 

6b  A  parol  modification  of  «  written  ocmtraot 
for  tbe  conveyance  of  land  by  defendant  to  plain- 
tiff, which  is  within  the  statute  of  frauds.  Is  not 
vaudated  by  a  part  performance  of  the  written 
oontraot,  consisting  of  the  platting  of  land  inoludad 
therein.— Bntta  r.  Coltou,  (Dak.)  4S  N.  W.  717. 

T.  A  platting  by  defendant  of  land  not  included 
in  tbe  written  contract  oannot  be  referred  to  the 
alleged  parol  modification,  where  defendant  testl 
flea  that  be  did  It  under  a  oontraot  with  a  tbird 
mrtr.  and  there  Is  no  other  evidence  on  the  sub- 
JeotX-Butti  T.  Cdlton,  (Dak.)  48  N.  W.  717. 

Good  foith  of  oomplainant. 

S.  On  the  dissolution  of  a  partnership  between 
A.  and  B.,  tbe  latter  made  a  written  proposition  to 
sell  bia  interest  in  the  firm,  Inoludink  a  portion  of 
the  real  estate,  B.  taking  a  portion  oi  the  real  es- 
tate of  the  firm,  at  an  agreeoprlce,  In  part  payment 
of  the  purchase  price,  the  balanoe  to  be  paid  in 
money,  to  be  realised  out  of  the  collection  of  notes 
and  accounts  dne  the  firm  after  the  payment  of  all 
firm  indebtedness.  Anv  balance  of  uie  puroliase 
price  not  met  by  the  collecUons  was  to  be  paid  in 
money  by  A.  after  the  business  was  wound  up. 
Collections  were  to  be  made  by  A.  without  expense 
to  B. ;  the  loss  of  all  uucoUeotible  claims  to  be 
borne  equally  by  the  two.  Under  this  oontraot 
the  parties  took  possesBion  of  the  real  estate 
deai^iated  as  belonging  to  eaoh,  but  B.  refused 
to  execute  the  necessary  conveyances.  Held, 
that  A.  could  maiutaln  an  action  for  tbe  specific 
performance  of  the  contract,  In  order  to  the  pro- 
tootloD  of  his  rights,  but  thai  he  ^as  not  entitled 
to  a  flnsJ  decree  until  he  had  compiled  with  all  tbe 
terms  of  the  contract  on  his  part  to  be  complied 
with,  and  the  full  payment  of^the  purchase  prioa. 
— Bnglisb  V.  MiUigao,  (Neb.j  48  N.  W.  120. 

0.  An  ureement  to  give  a  mining  lease,  en- 
tered into  for  a  nominal  consideration,  and  by 
wbloh  the  proposed  lessee  assumes  no  dutdes,  wlU 
not  be  •pe<^caUy  enforced  aa  against  prior  laiaoeo 
end  their  assignees,  where  the  proposed  lessee 
knew  of  the  exlBtenoe  of  the  prior  lease,  and  that 
no  prooeedlDgs  to  forfeit  it,  or  re-enter  on  the  land, 
bad  ever  been  Instituted  W  the  lessors,  and  where 
tbe  proposed  lessee,  without  making  objection, 
knew  of  the  transfer  of  the  rights  of  the  first  les- 
sees, whose  title  stood  dear  on  the  record,  to  third 


persons  who  paid  a  valuable  consideration  tbere. 
for,  without  ^owledge  of  tbe  agreementh — Qnifll- 
mett  V.  Olugrass,  (Mich.)  48  N.  W.  999. 

Decree. 

10.  A  vendor  sold  the  timber  on  certain  lands, 
payments  to  be  made  yearly,  the  vendees  to  be  en- 
titled to  remove  tihe  proporuoa  of  tbe  timber  paid 
for,  butuntilsuoh  parment  the  title  was  to  remun  in 
the  vendor,  time  to  be  of  the  essence  of  the  con- 
tract. Hem,  in  a  suit  by  the  vendor,  asking  for  spe- 
cdfio  performance  by  a  day  fixed,  or  in  default  there- 
of that  a  forfeiture  be  decreed  against  the  vendees, 
or  that  the  oourt  order  a  sale  as  under  a  mortgage 
foredosore,  the  summons  redting  that  no  personal 
decree  is  soi%ht,  thatadeoreeproc(m/e8»o,  thatUia 
vendees  pay  the  amount  dne  under  the  contract  \>f 
a  time  certain,  or  all  their  rights  be  at  an  end, 
except  the  right  to  out  the  timber  ab«ady  paid  for, 
is  not  error  of  wliloh  they  oan  comjd^— lUobl* 
gm  Land  &  Inn  Co.  r.  Doher^,  (lOoh.)  48  H.  W. 

IL  A  decree,  In  a  snft  for  speotflo  performance 
that  a  deed  be  taken  subject  to  a  mortgage,  bnl 
providing  that  defendant  reuan  from  the  purchase 
price  the  amount  of  the  mortgage,  where  defend- 
ant knew  ot  the  mortgage  at  the  time  of  the  con- 
tract, and  made  no  objection  thereto,  and  does 
not  set  it  up  as  a  defense  In  his  answw,  works 
no  injustice  to  defendant.— Btriokland  T.  Barber, 
(Uoh.)  48  H.  W.  44». 

BplritaotiB  liquors. 
Bee  IntoxUsattng  Hquort. 

STATES  AND  BTATB  OITI- 
CEHS. 

Agents— State  ftinds. 

1.  Defendant  was  appointed  by  the  governor 
as  one  of  the  commissioners  to  represent  the  state  at 
the  New  Orleans  e^osltion,  and  to  ooUeotmat«riala 
for  a  state  extiiblt.  The,  managers  <tf  thr^  ^5?°"^' 
tion  sent  to  the  governor  their  draft  for  $5,000  for 
the  purpose  of  getting  up  and  forwarding  tlie  ex- 
hibit. The  govemorlndorsed  the  draft  over  to  de- 
fendant, who  Indorsed  It  over  to  the  treasurer  of 
the  oommission.  One  thousand  dollars  of  this  sum 
was  turned  over  to  defendant  for  the  purpose  of 
getting  up  an  exhibit  from  the  upper  peninsula. 
The  K^OOO  was  not  deemed  sufficient  for  the  eK> 
hlblt,  and  the  commission  borrowed  an  additional 
amount,  which  the  state  paid,  under  the  direction 
of  a  legislative  act^  Held,  In  a  suit  by  tbe  state 
to  recover  an  alleged  balanoe  In  the  hands  of  de- 
fendant tiiat  the  latter  could  not  be  heard  to  say 
that  the  funds  which  came  into  his  hands  were  not 
state  funds.— People  v.  Swineford,  (Mich.)  48  H. 

a.  When  the  state  proved  that  the  f 1,000  had 
been  placed  In  the  hands  of  defendant,  to  be  ex- 

Kaded  for  a  specific  purpoee,  and  the  defendant 
d  refused  to  account  for  IL  the  burden  was  oast 
upon  him  to  show  that  it  had  been  so  expended,  or 
what  disposition  had  been  madeof  it.— People  T. 
SwinefoEd,  (Uioh.)  48  N.  W.  999. 

STATUTES. 

Repeal,  see  Highways,  19;  Jn«wiano<v  48;  Logg 

and  Logging,  S. 

Enaotment  and  approraL 

1.  Laws  Wis.  1867,  a  680,  enacting  that  the 
provMons  of  Laws  Wis.  1886,  o.  469,  giving  a  lien 
for  supplies  furnished  for  outtlns  and  driving  logs 
in  the  counties  named  therein,  shall  be  In  force  in 
Lincoln  county.  Is  not  void  for  uncertainty;  this 
method  of  enacting  laws  being  Just  as  effectual  as 
though  tbe  entire  law  were  re-enacted  verbattm. 
—Garland  v.  Hlckey,  (Wis.)  48  N.  W.  883. 

3.  An  act  passed,  enrolled,  approved,  and  de- 
posited with  tbe  secreiary  of  state  is  an  act  in 
loroe,  competent  of  amendment,  though  by  error, 
inadvertenqr,  or  misconcepblon  It  may  not  have 
been  oompltod  and  published  In  the  same  manner 
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witb  all  ottier  lawi  of  the  state.— Fsntmi  r.  Tuleu 

(Meb.)«H.  W.  1140. 

8.  An  omlBslon  of  words  from  an  enrolled 
bill,  whicli  does  act  ohanse  the  Babstanoe  or  effect 
of  the  statute  as  It  passed  tlie  legislature,  will  not 
Invalidate  the  act.— ^uup  t.  MerrilL  (Mltm.)  43 
N.  W.  385. 

Amendment. 

4.  Act  Neb.  approTed  February  20,  1880,  to 
amend  the  seoood  dmslon  of  section  25  of  chapter 
18  of  the  Compiled  SUtutes  of  1887,  relating  to 
county  buildings  and  ofOces,  as  amended  by  act  ap- 

8 roved  March  itl,  18d7,  la  not  In  violation  of  Const 
eb.  art.  8,  S  11,  providing  that  no  law  shall  be 
amended  unless  the  new  act  ooDtaiu^e  secUoo 
or  sections  so  amended. — Fenton  t.  Yule,  (Neb.)  48 
M.  W.  1140. 

An  act  entitled  'An  act  to  reincorporate  the 
Tillage  of  Reed  City"  (Local  Laws  Mich.  1875,  p. 
887)  made  that  village  subject  to  the  general  vil- 
lage law,  by  reference  thereto.  Held,  that  an 
amendment  (Act  Maroh  80, 1889)  making  the  pres- 
ident of  the  Tillage  ex  offlclo  a  member  of  the 
board  of  superrisors  was  within  the  title,  and  valid. 
— Holden  v.  Board  of  Bap'ra,  (lUtdL)  48  N.  W.  S66l 

PlewSlng. 

6.  Under  Rev.  St  Wis.  |  2670,  providing  that 
a  statute  of  another  state  may  be  pleaded  by  refer- 
ring  to  its  title  and  the  date  of  fta  passage,  it  la 
not  error  to  plead  its  substance  instead.— -Central 
Tnut  Co.  T.  Burton,  (Wis.)  48  N.  W.  UL 

Street. 

See  Munioi/pal  Corporation*. 

Subrogration. 

Assignee  of  mortgage,  see  Mortgages,  7, 8. 
Of  Junior  mortgagee,  see  Equity,  7. 
Wlio  Mtltled  to,  see  MortgageB,  13, 91, 96. 

Summoiis. 

SeelTrUf. 

8TTRFA0E  WATBB. 

Otetraotion. 

1.  The  common*law  rule  as  to  the  diaporition 
of  surface  water  prevails  in  Minnesota,  and,  sub- 
ject to  the  reasonable  restriction  that  be  must  so 
use  hia  land  as  not  to  injure  his  neighbor,  a  laud- 
owner.  Id  the  use  end  improvement  of  bts  land, 
may  obstruct  or  hinder  the  natural  flow  of  surface 
water,  and  is  not  bound  to  provide  dralnsor  water- 
ways to  prevent  the  accumulation  thereof  upon  ad- 
jacent lands,  except  In  the  case  of  ravines  in  which 
surface  water  is  gathered  Into  streams  In  well  de- 
fined ohannelfl.— Rowe  v.  St  FauL  M.  &  M.  By. 
Co.,  (Minn.)  43  N.  W.  78. 

2.  A  railroad  company  which  takes  earth  from 
one  part  of  its  premises  for  use  In  the  construction 
of  ita  road-bed,  thus  leaving  an  excavation,  incurs 
no  liability  because  the  effect  of  such  excavation 
Is  to  accumulate  surface  water,  and  cause  it  to 
flow  on  the  lands  of  an  adjoining  owner. — Jordan 
V.  St  Paul.  M.  &  M.  Ry.  Co..  (Minn.)  48  N.  W.  649. 


TAXATION. 

Collection  of  taxes,  see  Counties,  S. 

In  aid  of  railroads,  see  Railroad  Companies,  5. 

Of  railroads,  see  Biiilroad  Companies,  10. 

tram  railways,  see  ConsHtiitifmal  Law,  11. 
Remedies  for  illegal  taxation,  see  CountfM,  B. 
Taxing  power,  see  Counties,  9. 

ExemptlonB. 

1.  The  Detroit  Home  uid  Day  School  was  In- 
ootporated  under  an  act  "to  establish,  maintain, 
ana  conduct  a  seminary  of  learning.'*  Its  only 
Imalness  waa  the  maintenance  of  such  a  sem- 
inary, with  the  usual  studies  pursued.   Its  ex- 

Cinses  were  met  tar  tuition  charges,  and  its  real  ea- 
teiiaUoocupiedbythesohoorbnildlngi.  Held, 

• 


that  its  real  estate  was  exempt  tnm  taxation  un- 
der Laws  Mich.  1885,  p.  176,  exempting  such  real 
estate  of  "sclentlflo  lnatitutlons"as  Is  occupied  by 
them  for  the  purposes  for  which  they  were  incor- 
porated.—Detroit  Home  and  Day  School  v.  CStr  of 
Detroit  (Mich.)  48  N.  W.  693. 

2.  The  fact  that  the  loatltutlon  has  at  one  time 
declared  a  dividend  does  not  remove  the  exemp- 
tion, as  the  remedy.  If  such  was  a  misuse  of  its 
funds,  is  by  a  direct  proceeding  to  restrain  and 
puniah  the  corporate  abuse,  and  not  by  taxation,— 
Detroit  Home  and  Day  School  v.  City  of  Detroit, 
(Mich.)  4S  N.  W.  698. 

8.  Act  Cong.  March  8, 1845,  supplemental  to  an 
act  admitting  the  state  of  Iowa  into  the  Union,  pro- 
vided by  section  6,  sabd.  6,  that  public  lands  en- 
tered by  a  military  land-warrant  should  be  exempt 
from  state  taxes  until  three  years  after  the  patent 
Issued  thereon.  Held,  that  tond  so  entered  In  1857, 
on  which  a  patent  issued  In  1884,  was  not  taxa- 
ble until  after  that  time. — Churchill  r.  Sowuds, 
(Iowa,)  48  N.  W.  271. 

Asaessment  and  levy. 

4.  Rev.  St  Wis.  $  1040.  amended  by  Laws 
1888,  e.  8R4,  provides  that  personal  property  of  a 
non-reridont,  who  haa  an  agent  resldfuff  ut  tbe 

state  In  charge  of  such  property,  shall  be  assessed 
in  the  assessment  district  where  the  agent  re- 
sides; otherwise  In  the  district  where  tne  prop- 
erty is  located.  Section  1044  provldM  that  tbe 
assessor  shall  place  on  the  assessment  roll,  op- 
posite to  the  name  of  each  person  liable  to  assesa- 
ment  the  valuation  of  all  personal  propertv  liable 
to  taxation  owned  by  himself  or  wife,  or  of  which 
he  haa  charge  or  poasession  as  lessee,  occupant, 
agent,  etc.  It  appeui^d  that  defendant  sold  toons 
W.,  a  non-resident,  certain  loga,  which  were  to  be 
marked,  when  out,witb  defendant's  mark,  and  wera 
to  beoome  W.*s  property  as  fast  as  they  were 
banked.  Defendant  had  agreed  with  W.  to  drive 
the  logs  on  the  first  water  In  the  ensuing  spriDg, 
and  to  saw  the  logs  at  defendant's  miiL  One  of 
defendant's  witnesses  stated  that  defeodant  man- 
aged the  1(«B  from  the  time  they  were  out  until  the 
lumber  was  piled.  The  assessor  testified  that  de- 
fendant directed  the  logs  to  be  listed  against  it 
Held,  that  tbe  logs  were  properly  assessed  to  de- 
fendant—City m  Merrill  v.  F.  B.  Champagne 
Lumber  Co.,  (Wla.)  48  N.  W.  663. 

6.  Where  county  superrisors  wlthoat  author^ 
Ity  vote  the  sheriff  a  salary  in  lieu  of  all  statntoty 
fees  for  services,  and  include  such  salary  in  the 
yearly  tax  levy,  the  tax  is  void.— Hewitt  Y.  White, 
<l[ioh.)48ir.W.  1048. 

Sale  for  non-payment. 

6.  Defendant  a  township  treasurer,  sold  two 
horses  belonging  to  plalntlfT,  by  virtue  of  a  war- 
rant annezed  to  the  tax-roll  of  his  township.  The 
horses  were  sold  together,  and  bid  in  by  defend- 
ant's brother  for  the  amount  of  the  tax.  The 
horses  were  not  a  matched  team,  nor  did  it  appear 
that  it  was  better  for  the  intereet  of  the  parues  to 
sell  them  together,  and  from  an  appraual  it  ap- 
peared that  either  of  the  horses  was  wnth  nune 
than  the  amonnt  of  the  tax.  Held,  that  the  sale 
was  void.- LeatOB  T.  Murphy,  Ouob*)  48  If.  W. 
1088. 

Tax-titles. 

7.  The  presumption  created  by  Rev.  St  Wis.  f 
1176,  which  m^es  the  oroduction  of  a  tax-deed 
prfma  facie  endeooe  of  the  regularity  of  the  pro- 
ceedings previous  to  and  including  its  execution, 
is  rebutted  by  proof  of  a  failure  to  find  in  the 
ofKce  of  the  county  clerk  the  proofs  of  the  publi- 
cation and  posting  of  notices  of  the  tax-aale  re* 
quired  to  be  filed  and  preserved  therein. — Hiles  v. 
Gate,  (Wis.)  43  N.  W.  803. 

8.  Rev.  St.  Wis.  i  1180,  requires  the  county 
treasurer  to  cause  oertatn  notices  of  a  tax-sale  to 
he  published  in  a  newspaper,  and  to  be  posted  up 
in  four  publlo  places  In  the  oounty  for  a  certain 
length  of  time  liefore  the  sale.   Section  1189  re- 

aulrea  the  printer  to  make  an  affidavit  of  the  pnb- 
oatlon  of  the  notice,  and  tnmsnUt  it  to  the  treas- 
urer, and  tlie  treasurer  to  make  affidavit  of  the 
poauDg  of  the  notioes,  wbtoh  ■ffldaTlta  are  reonlrad 
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br  MoUoii  1141  to  b«  filed  ud  preMrredlntheof- 
lloe  irf  the  oonn^  <deA.  Hetd  that,  where  It  does 
not  appear  that  such  affldaTlte  were  ever  removed 
from  the  offloe  of  Mm  olerk,  the  testimony  of  the 
coanty  treasarer  that  the  proofs  leqaired  by  law 
were  made  and  filed,  and  were  la  the  clerk's  office 
during  hie  term  of  offloe,  hot  that  he  did  not  re- 
member their  datea,  their  oonteate,  nor  the  places 
whan  all  the  notices  were  posted,  rat  that  he  fol- 
lowed the  form,  ia  not  infflcieikt  to  prore  that  the 
regvirementB  of  the  statute  were  ever  carried  out. 
— mies  T.  Gate,  (Wis.)  48  N.  W.  809. 

9.  PMlnre  to  cany  forward  upon  the  taz-llst 
the  deHnqnent  tarn  xw  which  a  sale  souritt  to  be 
avoided  was  made  Is  oared  by  lapse  of  time  and 
possession  where  the  suit  is  brought  IS  years  after 
the  deed  was  executed,  and  8  years  after  posses- 
sion thereunder  began.— ColUss  t.  VaUean,  Oowa,) 
43  N.  W.  88i. 

10.  PlalntUPs  grantor,  the  Migliial  owner,  paid 
taxes  promptly  after  he  entered  the  land  In  1857, 
up  to  1874,  except  the  year  1866,  for  which  sale  was 
made  and  redemption  made  thereafter.  After  he 
beoame  aware  tbai  his  title  was  questioned  be- 
cause of  the  giving  ot  a  tax-deed  after  redemp- 
tion, he  neglected  to  pay  taxes,  being  Informed 
that  the  time  was  past  to  make  his  title  good. 
Heidi  that  plaintiff  was  not  estopped  by  ^hes 
from  msliitUDiDg  the  action  to  qnlek  title.— Burke 
T.  Outler,  (IbwaJ  48  N.  W.  9M. 

IL  Where  a  person  entitled  to  redeem  from  a 
tax-sale  applies  to  the  proper  officer  for  the  amount 
necessary  to  redeem,  ana,  on  being  informed  of 
the  amount,  pays  it,  and  receives  a  osrtlflcate  of 
redemption,  the  certificate  Is  not  InvaUdated  by  the 
fact  that  the  officer  made  a  mistake  In  computing 
the  amoQut  due,  and  a  deed  subsequently  issued 
to  the  purchaser  at  the  sale  is  void.— Hintrager  v. 
Mahoney,  (Iowa,)  48  N.  W.  52S. 

13.  Nor  is  a  mete  notloe,  subsequently  given  to 
the  redemptioaer,  of  the  mistake  made  W  the  of- 
floer  sufDolent  to  avoid  theoertiflcata.— Hintragwr 
V.  Uohoaegr,  (Iowa,)  48  N.  W.  BBS. 

—  Llmitstioxis. 

18.  Under  Bav.  St  Wis.  S  1183,  providing  that, 
after  six  years  from  the  day  of  the  sale  of  any  lands 
for  the  QOD-payment  of  taxes,  no  deed  shaU  be  Is- 
sued on  the  ccvtifioato  issued  on  such  sale,  but  such 
limitation  shall  not  apply  to  certificates  issued  to 
and  owned  by  a  oounty  or  to  Its  assigns  until  six 
yean  from  the  date  of  the  assignment  of  such  cer- 
tificate, the  right  to  a  tax-deed  is  barred  by  the  ex- 
piration of  six  years  from  the  date  of  the  entry  of 
such  assignment  upon  the  records  of  the  county, 
such  record  showing  conclusively,  for  the  purpose 
of  the  stetute,  tiiat  Utle  to  the  oertifleates  passed 
out  of  the  county  upon  that  date.— HUes  v.  Gate, 
(WlB.)4SN.  w.Boa. 

14.  Where  the  limitation  has  thus  begun  to  run. 
Its  bar  will  not  be  prevented  by  any  ownership  of 
the  certificates  which  tiie  oonn^  maj  acquire  aft- 
er Ite  assignment  of  them.— Hiles  v.  Gate,  (Wis.) 
48K.W.  8(S. 

15.  Where  a  purchaser  at  a  tax-sale  does  not 
take  a  deed,  the  statute  of  limitations  begins  to  run, 
against  an  aoUon  upon  his  certificate  to  foredose 
his  tax  lien,  at  the  explratlcm  of  the  time  allowed 
the  owner  of  the  land  to  redeem.— Shepherd  v. 
Bnrr,  (Neb.)  48  K.  W.  256. 

18.  Under  Code  Iowa,  I  909,  providing  that  no 
action  for  the  reooveryofnal  proper^  sold  for 
the  non-payment  of  taxes  shall  lie,  unless  brought 
within  five  years  after  the  treasurer's  deed  is  ex> 
ecuted  and  recorded,  an  action  by  the  owner  to 
quiet  Utle,  brought  more  than  five  years  after  the 
execution  of  a  tax-deed.  Is  not  barred,  where  such 
deed  was  give  a  after  redenwtion.— Barke  t.  Gn&- 
ler,  aowa,!  43  N.  W.  904. 

IT.  Under  Code  Iowa,  SS  8H  providing  that 
a  purcliaser  at  a  tax-sale  may  obtidu  a  treasurer's 
deed  for  the  property  after  three  years  from  the 
sale,  and  secUoD  903,  providing  that  no  action  to 
recovsr  tbe  property  shall  He  unless  brought  with- 
in five  years  after  tne  treasurer's  deed  is  executed 
and  raoorded.  If  a  pnrohaser  fails  to  procure  adeed 
within  alght  yean  from  tha  §9i»,  hia  Utle  to  tha 


^nperty,  and  all  right*  dspendent  flisfwni,  mtm 
M^mBl||«ctingnisaed.— InnesT.  Qraxal,  (towaj 

Bedemption. 

18.  Under  Gen.  St.  Hlnn.  1878,  cu  11, 1 191,  pro- 
viding that  a  notloe  to  redeem  from  a  tax-sale  shall 
specify  when  the  period  of  redemption  will  expire, 
and  tost  the  time  iot  redemption  shidl  «xp^  sixtiy 
iayn  after  the  service  of  the  notice,  a  noUce,  m 
whioh  it  is  stated  "that  tbe  time  for  redemption 
from  said  sale  will  expire  six^  days  after  servioe 
of  this  notice,  **  is  sufficient,  the  other  requiremente 
of  said  section  being  observed.— Parker  v.  Braucli, 
(Minn.)  48  IT.  W.  007. 

19.  Tiie  evidence  showed  that  a  oertiflcate  of  re> 
dempUon  from  tax-sale  was  obtained  by  the  land- 
owner's agent,  who  had  funds  of  the  owner  la  his 
hands,  the  latter  being  a  non-residhnt.  The  agent 
wrote  to  the  owner  a  few  days  after  the  date  of 
the  oertifioate,  IndloBlng  tha  oarttfloate,  and  charg* 
tng  him  with  the  amount  shown  by  Ita  uoa  to  hava 
been  pidd.  field  sofflolent  proof  that  tbe  amount 
was  paid.— Burke  v.  Cutler,  (Iowa,)  48  N.  W.  20>L 

20.  Gten.  Bt.  Minn.  1678,  o.  11.  S  121,  relating  to 
notice  of  expiration  of  tinto  of  redemption  from 
tax-sale,  provides  for  ita  aervloe  npon  the  penon 
in  whose  name  the  land  la  asseeaed,  or  It  he  cannot 
be  found  in  the  oounty  upon  the  person  In  actual 
possession.  If  there  be  one.  If  neither  of  these  oon- 
ditions  exuL  of  which  facte  the  sheriff's  return 
shall  be  evidence,  the  auditor  shall  cause  the  no- 
Uce  to  be  published.  Held  that,  as  the  object  of 
the  stetute  Is  to  give  Interested  parties  notice,  and 
as  the  auditor  can  only  act  upon  the  return  of  the 
■hertff,  tiie  stetute  requires  the  notice  to  be  Issued 
in  eve^  case,  and  the  case  in  which  the  holder  of 
the  tax  oerUflcate  Is  the  person  In  whose  name  the 
land  la  assessed,  fonns  no  exception. — Wakefield 
V.  Daj,  (101^)18  N.W.  7L 

91.  The  fact  that  neither  the  register  of  tax- 
sales  kept  by  the  clerk,  in  whloh  he  was  required 
to  make  an  entry  showing  redemption,  nor  the  rec- 
ords of  the  county  treasurer's  otBoe,  showed  anv- 
fhlng  in  r^erence  to  the  redempUon  of  certain 
land,  would  not  operate  to  defeat  the  redemption, 
the  money  having  been  actually  paid.— Bnnw  T. 
Cutter,  (Iowa,)  48  N.  W.  904. 

Erroneous  taxation — Bemedies. 

32.  Where  the  board  of  review  deliberately 
agree  among  tiiemselves  to  leave  untaxed  the  sal^ 
lumber,  and  logs  in  the  township,  and  the  assessor 
testifies  that  he  intended  to  assess  the  proper^ 
npon  his  ndl  at  only  one-fourth  of  ite  cash  value,  the 
owner  of  a  stock  of  hardware,  In  an  action  to  re- 
cover the  amonnt  in  which  hnr  assessment  is  ex- 
cessive, need  not  make  the  usual  proof  of  the  act- 
ual value  of  her  property,  since  it  would  be  impos- 
sible to  ferret  out  the  leipQ  from  the  Illegal  taxes. 
—Solomon  T.  Township  of  Oscoda,  (Uloh.)  48  K. 
W.  990. 


TEIiEFHONH  OOMPANIBS. 

Injnnotion. 

1.  In  an  action  by  a  telephone  company  to  ea- 
]oln  an  electrlo  light  company  from  erecting  Ite 
poles  and  wires  in  the  same  street  upon  wliloh  the 
telephone  wires  were  placed,  it  was  anown  that  the 
ordinance  giving  the  authority  to  defendant  to 
erect  its  poles  and  wires  upon  the  street  was  passetL 
and  said  company  had  constructed  its  plant,  ana 
erected  a  part  of  its  poles  and  wires,  had  decided 
upon  the  streete  and  puhllo  grounds  which  It  would 
occupy,  and  notltlea  the  telephone  company  of 
Ite  action,  before  It  had  oonstructed  Its  fines 
thereon ;  that  the  offloers  of  plaintiff  steted  that 
such  action  would  he  satisfactory  to  them;  that 
defendant  had  commenced  the  erection  of  ite  line 
on  the  streete  designated  when  plaintiff  erected 
Ite  poles  and  wires  on  tbe  designated  line;  and 
that  immediately  thereafter  defendant  completed 
the  erection  of  the  electric  Ught  poles  and  wires. 
Held,  that  tbe  finding  of  the  oonrt  that  defendant 
first  oooupled  the  street  was  sustained  by  the  tnU 
denoe.— Nebraska  TeL  Co.  v.  York  Gas  &  Bleotrio 
Light  Ca,  (Neb.)  48  N.  W.  198. 
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9l  When  aa  aleotrlo  Uglit  eommny  vas  va- 
thorlxed  to  agsok  poles  and  wires  In  tha  streets  of 
K  town  before  a  sImUar  snthorlty  was  granted  to 
a  telepbone  company,  and  entered  Into  the  ooou- 
patlon  of  snob  streets  before  tbe  telepbone  oom- 
pany,  tbe  refnial  of  an  inJnnotiOD,  applied  for  by 
the  latter  oompany  to  restrain  the  eleotrlo  light 
oompanr  from  snob  oocapation.  Is  proper.— xf«- 
braska  Tel.  Co.  York  Oas  &  SOeotrio  Lisht  Ck>» 
(Heb.) «  N.  w.  m  . 

Title, 

VaUOt^,  M  BptdfiG  Pmfomanet,  8. 
Torts. 

See  ColVMon:  Dec^;  FoIbb  Imprltonment; 
Forcible  Entry  and  Detainer;  Libel  and  Slan- 
der; MaUoUma  Prosecution;  NegUgenoe;  Re- 
plevht;  Treapaea;  Trover  and  ConvergUm. 

Measore  of  damages,  see  Damagee,  lS-16. 

TOWAGE. 

Oontcaot— Batifloation. 

1.  A  oaptaln  of  a  water-loggaA  barge  ualnst 
flrOm,  contracted  to  have  hw  towed  to  C.,  and 
gave  a  due-bill  for  the  expense,  wbloh  the  owner 
saw.  It  showed  the  terms  of  the  contract.  Pay- 
ment was  refused,  but  the  oaptaln  collected  one- 
half  the  expense 'from  the  consignee,  and  paid  It, 
less  certain  expenses  for  tbe  reuel,  to  the  owner. 
Held  a  raiffication  of  tbe  oontraoL— Botsford  r. 
Plmnmer,  (Hloh.)  48  H.  W.  706. 

9.  Where,  Inassttmpsttfortowingdefendant's 
barge,  tbe  only  question  ncder  consideration  is 
whether  there  has  been  a  ratiflcation  of  an  unan- 
thorixed  towage  contract,  eridenoe  that  the  voyage 
was  Injarioas  to  the  barge  Is  irreierant.— Botsford 
T.  Flummer,  (Hloh.)  43  Ir.  W.  700. 

Instruotiong. 

8.  In  (uaumpHt  for  towing  defendant's  barge, 
an  Instruction  that  as  the  barge  bad  met  with 
"perils  of  the  sea, "  which  necessitated  extra  ex- 
penses, they  should  be  borne  by  the  owners  of 
the  barge  and  tbe  cargo  and  the  freight  pro  rata, 
is  not  prejudicial  to  defendant,  whetner  or  not  it 
was  aproper  case  for  general  average,  where  a  oon- 
trlbnaon  was  made  by  the  consignee  whioh  relieved 
tbe  default  to  that  extent,  and  what  was  not  re- 
celved  by  defendant  of  such  oontribotlon  in  cash 
was  appropriated,  with  his  acquiescence,  in  the 
expense  of  the  vesseL— Botsford  r.  Plumanr, 
(lClch.)ttN.  w.m 

TOWNS. 

Contracts,  see  Poor  and  Poor-Lowe, 
Creation,  review  of  proceedings,  see  Cefttorori,  4. 
Duty  to  inspect  bridges,  see  Bndoet.  1. 
LlablUty  foriojuries,  see  Brfdgn* 

Creation  and  division. 

1.  Conat.  Wis.  art.  4,  $  aa,  provides  that  "the 
legislature  may  confer  on  the  boards  of  a  uper^ 
visors  of  the  several  counties  *  «  *  such  pow- 
ers, of  a  local,  legislative,  and  administrative 
character,  aa  thev  shall  from  time  to  time  pre- 
scribe.'* Bev.  elk  II  em  671,  delegated  to  the 
oounty  board  of  the  severu  oonntles  the  power  "to 
set  off,  organize,  vacate,  and  chaDge  the  bound- 
aries of  the  towns  In  their  respeouve  oouoties. " 
Laws  Wis.  1887,  o.  270.  divided  Forest  oouuty  into 
three  towns,  and  provided  that  none  of  said  towns 
should  "be  divided,  vacated,  or  have  the  bound- 
aries thereof  changed  by  tbe  board  of  supervisors 
of  said  oounty  until  tbe  question  of  said  division,  ** 
etc,  "be  submitted  to  a  vote  of  the  legal  electors  of 
the  town  or  towns  to  be  affected  thereby, "  on  peti- 
tion of  two-flftbs  of  such  legal  voters.  Meld,  that 
such  act  was  not  anoonstitutlonal  becaase  it  was  a 
disoriminatlon  between  ooantleB,aB  tbe  legislature 
has  power  to  resume  the  aathmty  conferred  by 
■eotfons  870, 671,  opon  the  ooan^  board*.— State  T. 
Potest  County  (Wis.)  43  N.  W/HL 


9l  Not  was  It  the  "enadtog  of  any  special  or 

privatelawB  *  *  *  forinoorporatinganytown,* 
within  the  prohibition  of  Const  Wis.,  amendment 
to  art.  4,  J  8L  par.  0:— State  t.  Forest  Oooaty, 
(Wla.)  48  N.  W.  Ul. 

8.Sacb  statute  was  not  In  vi<daUoa  «f  Gooit 
WlB.  art  4,  S  38,  prohibiting  the  legislature  from 
establishing  more  than  "one  system  of  town  and 
county  government  **  which  Is  required  to  "be  ss 
nearly  ttnlf  orm  as  practicable, "  as  it  was  not  sa 
exercise  of  govemmen  tfd  powers,  within  the  mean- 
Ing  of  that  section.— Btatev.ForestCoantr,  (Wis.) 
«ll!r.W.6BL 

TBESFASS. 

Who  may  maintain. 

The  aotnal  posseaslon  of  paraonal  property 
by  a  bailee  Is  suffloient  to  laBtam  an  action  for  sa 
injury  tiiereto  by  a  mere  treapaiBar.— l«iDs  r.Hel- 
Bon,  (Minn.)  48  K.  W.  iTS. 

TKTATi. 

See,  also.  Appeal:  CmrHormi;  Bxeepltont.  BiU 
of;  Juagnimt;  Jury;  New  TrUU;  Practice  in 
Civil  Casee;  Witneee. 

Right  to  Jury  trial,  see  Jury.  tU  IS. 

Unnecessary  instructions,  see  AtUushment,  6. 

Conduct  of  trial. 

1.  In  an  action  on  a  Joint  oontract  against  sev- 
eral defendants,  where  only  one  is  served  with 
process,  but  another  voluntaii^  appears  within 
tbe  statntorr  time.  Rev.  St.  Wis.  |  a^  subsee.  l, 
providing  that  "if  tbe  action  be  against  several 
persons  jointly  indebted,  *  *  *  he  [plaintiff] 
may  proceed  against  the  defendant  served,  nnlen 
the  court  shall  otherwise  direct, "  does  not  author^ 
Ize  the  oourt  to  proceed  as  to  the  defendant  acto- 
aUy  served  only,  as  Rev.  St  Wis.  1  9643,  provides 
that  a  voluntary  appearance  Is  equivalent  to  person- 
al service.— Nichols  V.Crittenden,  {Wis.)4SN.W. 
106.  ™.  ^  / 

S,  Bev.  St  Wis.  I  8844,  providing  that  "a  sep- 
arate trial  between  the  plMntifl  aod  any  of  the 
several  defendants  nu^  be  allowed  tar  tbe  court 
whenever  In  its  opinion  Jnstioe  will  M  thweby 
promoted, "  Is  inapplicable.— NlehOIs  v.  Crltteudea, 
rWis.)4SN.  W.  105. 

8.  In  replevin  for  a  span  of  horses  taken  b7 
defendant  on  exeontion  against  a  third  penon, 
the  court  limited  the  number  of  witaiessee  In  proof 
of  statements  made  by  the  debtor,  and,  after  de- 
fendant had  used  the  number  limited,  he  made 
an  offbr  of  several  more  witneitf^s  on  the  same 
notnt  The  court,  In  overruling  the  offer,  a^: 
"The  purpose  of  this  offer,  I  suppose,  Is  to  save 
the  right  the  counsel  thinks  was  Infringed  by 
the  ruling  of  the  court  It  is  only  every  Httla  mat- 
ter any  way.  •  •  •  The  court  has  the  right  to 
limit  tnenumber  of  witnesses  on  thattopio,  and  the 
court  has  exercised  that  right "  Held,  that  the 
remark  of  tbe  oourt  was  not  an  Invasion  of  tbe 
province  of  the  Jury  as  to  the  value  of  certain  facts 
or  proofs  to  be  considered,  as  It  referred  to  tbe 
offer,  and  not  to  the  testimony,  or  the  fact  sought 
to  he  established.  — Mlnthon  v.  Iiewis,  (Iowa.)  43 
N.  W.  465. 

Baoeption  of  evidenoe. 

4.  Where  a  canse  has  been  aabmltted  to  the 
court,  and  taken  under  advisement,  and  the  oonrt, 
on  motion,  opens  the  case,  and  ^ows  both  parties 
to  introduce  additional  evidence,  it  is  not  assigna- 
ble as  error,  unless  It  appears  that  it  subjects  one 
of  the  parties  to  anrprise  orprejudioe.— Oieason  v. 
Chicago,  M.  &  St  P.  R.  Co.,  (Iowa,)  4S  N.  W.  .'i17. 

5.  A  witness  will  not  Iw  permitted  to  testify 
after  the  court  has  begun  to  ooarge  the  jury,  if  it 
appears  that  his  evidence  is  merely  oomnlative, 
and  that  no  dlUgenoe  was  used  to  aeante  t4s  testi- 
mony before.— Seek^  v.  Koiman,  (bwa,)  48  N. 
W.  IflO. 

6.  An  mtire  offer  of  evidenoa,  embneli^  in- 
competent as  wtil  aa  oompetent  testimony,  shonld 
be  rejected.— Beard  v.  Urat  Nat  Bank  (Mnn.)  48 
N.  W.  & 
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Otdeottons  to  erldenoe. 

7.  Wliem  the  groimds  apon  which  a  'witness' 
testimooy  is  sought  to  be  exolnded  appear  In  bis 
oroBs^amtDatioa,  and  this  is  followed  hj  motion 
to  exdlnde  it,  the  objeotion  is  made  in  proper  time. 
—Cornea  t.  Chicago,  M.  &:  St.  P.  By.  Co.,  (Iowa,) 
48  N.  W.  SS5. 

6.  Where  evidence  admissible  as  to  one  defend- 
ant is  offered,  a  joint  objection  byall  is  properly 
oTerruled.~AppIeton  Mill  Co.  t.  Warder,  (Mum.) 
4SN.  W.791. 

ArgomentB  of  couxueL 

1L  In  an  aetlon  torboomage  dhaq^  wliar«d«- 
fendant  set  np  a  coonterKdidin  for  damages  fnr 

plaintiff's  follure  to  deliver  certain  logs  at  defend- 
ant's mill,  plaintiff  was  properly  allowed  to  open 
and  close  toe  argument  to  the  jnry. — Wansan  Boom 
Cdu  T.  Dunbar,  (Wis.)  48  N.  W. 

10.  It  ia  not  error  to  allow  counsel  oomment 
on  the  fact  that  defendant  did  not  call  as  witnesses 
persons  who,  aooordlng  to  a  witness  for  defendant, 
were  with  him  when  tlie  events  as  to  which  the 
witness  testified  occurred.— Kirober  v.  Milwaukee 
MoRhanlcs*  Mut.  Ins.  Co.,  (Wia)  48  IT.  W.  4fl7 

U.  In  an  action  on  a  note,  when  the  answer  ad- 
mito  ttiat  It  was  made  by  defendant,  but  aUeges 
that  it  is  void,  as  it  was  giveo  for  nsurloos  inters 
est,  the  burden  of  proof  Is  on  defendant,  and  be  Is 
entitled  to  open  and  dose.— Seekdl  T.  Nonnan, 
(Iowa,)  48  N.  W.  190. 

ZnfltrnotioiiSi 

IS.  Under  Comp.  St  Neb.  &  19,  S  61,  which  pro- 
Tides  that  the  court  mast  rrad  over  all  Instfuo- 
tions  which  It  intends  to  give,  and  none  others,  to 
the  jury,  etc.,  the  rofusai  or  failure  by  the  court 
to  read  to  the  Jury  an  Instmctlon  which  It  an- 
nounces as  given,  and  flies  as  auoh.  Is  a  reversible 
error.— McDuflee  v.  Bentley,  (Neb.)  48  N.  W.  12S. 

18.  It  is  error  for  the  court  to  order  a  verdict  for 
defendant  before  either  party  has  rested,  and  when 
plaintiff  states  that  he  wishes  to  offlsr  further  tes- 
timony, and  immediate^  offers  teeUmony  which  ia 
competent— Field  t.  Qlppert,  (Mloh.)  tf  17.  W. 

14.  In  an  acUon  for  injuries  caused  negli- 
gently throwing  a  bale  of  hav  from  a  ham  loft 
down  onto  a  public  sldewallr,  there  being  no  evi- 
dence that  nwntifl  waa  where  she  oould  not  have 
avoided  aedng  tloA  Ml  cf  other  bales,  there  Is  no 
inference  that  she  did  see  them,  and,  there  being 
no  evidence  as  to  that  fact,  a  failure  to  charge  on 
the  hypothesis  that  she  saw  them  fall  was  not  er- 
ror.—Dehrlng  V.  Comstook,  (Mloh.)  48  JX.  W.  104». 

15.  In  ooncludlog  its  charge  the  court  used  the 
following  language:  "There  Is  no  law  Involved 
in  this  case  that  anuHinta  to  anything.  It  is  sim- 
ply a  question  of  fact;  and  it  will  be  for  you  to  say 
wnlch  side  is  in  the  right.  Take  Into  considera- 
Uon  all  the  dealings  of  these  parties,  all  the  evi- 
dence one  way  and  another,  the  argumeats  of 
oonnsel,  and  everything  in  the  case;  and  do  what 
is  right  between  man  and  man. "  Held  error,  In 
view  of  the  fact  that  the  court  had  previously 
given  several  instructions  as  to  the  law  of  the 
case:  and  In  that  it  also  allowed  the  jurr  to  meas- 
ure the  liability  of  the  parties  by  the  individual 
notion  of  the  jurors  as  to  whether  the  conduct  of 
the  parties  was  right  or  wrong. — Hyde  t.  Shank, 
(Mich.)  48  N.  W.  m. 

16.  Where  the  evidence  la  sufficient  to  Support 
the  opposite  of  the  instructions  regnested,  and  nc 
exception  is  ti^n  to  the  charge  of  tbe  coort  on  the 
controverted  point  the  Jodgment  will  not  be  dla- 
torbed  for  a  refusal  to  give  noh  Instraotions.— 
Plelka  T.  Chicago,  M.  &  St  P.  Ry.  Co..  (Dak.)  48 
N.  W.  818. 

17.  In  an  action  for  false  imprisonment  defend- 
ants requested  the  court  to  instmct  the  jury  that 
if  they  found  that  plaintiff  went  to  D.'s  house 
without  the  use  of  force  to  oblige  him  to  do  so; 
and  if  they  further  f ormd  that  defendants  had  no 
purpose  to  compel  plaintiff  to  go  to  D.'a  house 
agunst  his  will,— they  are  not  liable  for  any  blow 
struck  there  merely  beoauBe  they  were  present 
To  make  them  liable  for  what  occurred  there, 
they  must  either  have  taken  part  In  It  or  known 


beforehand  that  it  was  to  be  done.  To  which  In- 
struction, as  given,  the  court  added,  *'or  assented 
to  it  and  oountenanced  It,  at  the  time  It  waa  done. " 
Bev.  St  Wla.  %  S868,  reouirea  that  each  Inatruotioa 
asked  by  counsel  shall  be  given  without  ohaoge  or 
modification,  or  refused  In  full.  Held,  that  a  modi- 
fication is  to  he  deemed  a  refusal  to  give  as  re- 

a nested;  and  as  such  instruction  includes  all  of 
nat  requested,  and,  as  modified,  oorreotiy  states 
the  law  applicable  to  the  case,  it  is  not  prejudicial 
error.— Grace  v.  Dempeey,  (Wis.)  43  N.  W.  1127. 

18.  Although  the  evidence  on  tbe  part  of  the 
plaintiff,  standing  alone,  would  justify  submitting 
a  case  to  the  jury,  yet  if,  on  the  whole  evidence, 
the  court  could  not  permit  a  verdict  for  tbe  plain- 
tiff to  stand,  It  may  direct  a  verdict  for  the  de- 
fendant Foltowlng  Abbett  v.  Bailw^  Co.,  80 
Minn.  481, 18  IT.  W.  966,  and  Thompson  T.  Flonew 
Press,  87  lUnn.  385,  88  N.  W.  856.— Olermann  T. 
St  Paul.  M.  &  M.  Ry.  (3o.,  (Minn.)  48  N.  W.  488. 

19.  In  dvU  cases,  instructions,  the  giving  or 
refusal  of  which  was  not  excepted  to  upon  the 
trial  In  the  court  below,  will  not  be  considered  in 
the  appellate  court- Hollow^  v.  Sohooley,  (Neb.) 
48  S.W.  846. 

20.  Where  there  ia  no  evidence  to  support  de- 
fendant'a  allegations  of  fraud,  and  the  testimony 
la  consistent  wltii  tbe  utmost  good  faith  of  p]aixk- 
tiffs,  it  Is  error  to  submit  questions  of  fraud  to  the 
jury.— Bums  v.  OUphant  (Iowa,)  48  JX.  W,  S8d. 

21.  Where  the  parties  to  an  action  agree  that 
the  amended  petition  and  the  answer  shall  form 
part  of  the  instmoUons,  neither  can  complain  of 
the  court's  omission  to  state  to  the  jury  the  Issuea 
thereby  joined,  though  such  omission  Is  error. — 
Boras  T.  Oliphant  (Iowa,)  48  N.  W.  289. 

93.  Instructions  which  assume  to  be  tme,  mat- 
ters about  which  there  Is  a  conflict  of  erldGace, 
should  be  rejected.— Seekell  v.  Norman,  (Iowa,)  43 
N.W.IW. 

38.  When  a  jury  find  that  certain  declaratlona 
were  not  made,  the  erroneous  refusal  to  grant  in- 
Btruotions  based  on  them  is  harmlesa.— mekell  v. 
Norman,  (Iowa,)  48  N.  W.  190. 

M.  Tab  refusal  of  instmcUons  la  not  error  where 
those  already  given  cover  every  point  on  which 
there  was  evidence.— City  of  Fremont  y.  Brenner, 
(Neb.)  48  N.  W.  177. 

35.  The  fact  that  the  obJeoUon  to  the  charge  of 
the  court  and  the  exception  taken,  waa  not  made 
by  the  counsel  representing  the  appellant  does  not 
prevent  the  latter  from  aTalilng  himself  of  It— 
CU^  of  Grand  Baplda  t.  Perkins.  (Mloh.)  48  N.  W 

Verdict— General  and  special  findings. 
-  36.  It  cannot  be  aaSA  the  oonrt  erred  in  refusing 
a  request  for  a  apeclal  finding,  where  tlie  record 
does  not  show  any  evidence  on  which  to  base  such 
special  finding.— Darrah  v.  Oow,  (Mich.)  48  N.  W. 
851. 

37.  When  there  Is  a  general  verdict  also 
special  findings  of  fact  it  ie  aet  proper  practice  to 
move  to  set  aside  one  in  the  findlngsof  fact  as  con- 
trary to  the  evidence,  without  asking  for  a  new 
trial  of  the  whole  Issue  or  of  that  particular  ques- 
tion of  fact  especially  if  setting  it  aside  wonld  re- 
quire a  judgment  different  from  what  would  be  re- 
quired if  it  were  allowed  to  stand. — Jordan  v.  St 
Paul,  U.  &  M.  By.  Co.,  (Minn.)  48  N.  W.  849. 

38.  Where  the  jurv  find  a  general  verdict  in 
favor  of  the  plaintift,  but  fail  to  agree  upon  a  upe- 
oiflo  question  submitted  to  them,  the  general  ver- 
dict u  properly  received,  tmless  a  flndrng  In  favor 
of  the  defendant  on  ttie  speolQo  question  submit- 
ted would  be  oonolustve  against  plaintUTa  right  to 
recover.— Schneider  t.  Chicago,  B.  ft  K.  B.  Co., 
(Minn.)  48  N.W.  788. 

39.  Under  Code  Iowa,  S  3806,  providing  that  "in 
all  actions  the  juiy.  In  their  discretion,  may  render 
a  general  or  apeofu  verdict, "  the  rendering  a  spe- 
cial verdict  is  in  the  discretion  of  the  jury;  ana  it 
is  error  for  the  court  to  state  to  the  jury  that  no 
general  verdict  need  be  returned,  and  to  direct 
a  special  verdict  on^  against  the  objections  of 
one  of  the  rarties.  Following  Bchnlti  t.  Cremer, 
18  N.  W.  80.— Befloer  BromweU,  (lowa^  18  N. 
W.  468. 
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8a  Tbe  lory  haring  been  obaroed.  In  u  aecion 
OB  a  note  given  for  a  soale,  that,  U  tha  Boala  was 
vtntlileM  when  delivered,  there  was  a  f  allare  of 

oonBidemtiOB,  an  f  aterrogatoiy  as  to  whether  there 
was  aay  oonsideratioo  is  not  objectionable  as  oaU» 
lag  for  a  conclusion  of  law.— Toledo  BaT.  Bank  t. 
Batbmann,  (Iowa,)  IS  V.  W.  lOB. 

81.  Tbongb  it  may  be  Implied  from  tik*  anawar 
to  one  Interrogatory  that  the  jury  find  that  oertala 
representations  were  made,  yet,  if  it  appears  from 
all  their  findings  that  tbey  did  not  intend  to  so 
flnd,  the  implication  wlU  not  be  allowed  to  gorem. 
— Seekell  t.  Norman.  (Iowa,>  48  K  W.  190. 

83.  When  to  the  Interrogatory,  *Had  the  plain- 
tiff  any  IcDowledge  that  the  notes  in  salt  were 
usurious  at  tbe  time  she  purchased  tiiem  t "  a  Jury 
reply,  ''Do  not  know,"  the  defective  answer  la 
harmless,  If  pl^ntlff's  knowledge  Is  ImmateriaL— 
Seekoll  t.  Norman.  (Iowa,)  «8  N.  W.  1901 

TROVER  AJn>  OONVEBSIOir. 
Wrongfol  ooumaton,  see  CMtUil  MoTtgage»t  17. 

1.  In  an  action  forthe  oonvereion  of  timber  an* 
lawfully  cut  and  removed  from  the  land  of  plain- 
tlfl  by  one  B.,  and  sold  to  defendant,  It  is  not  neo- 
esMty  to  allege  in  the  answer  that  B.  was  not  a 
WlUful  trespasser.  In  order  to  render  admissible 
erldenoe  of  that  fact.— Houia  T.  ]Cmplra  Lomber 
Ca,  (Ulnn.)  48  N.  W.  478. 

Eridenoe. 

S.  In  trover  to  recover  sheep,  wWoh  plalntlS 
claims  under  a  mortgage  tnmi  defeadant^a  sob. 
given  to  secure  the  poronase  money,  evidence  thai 
defendant  offered  a  note  in  payment  of  his  son's 
Indebtedness  on  such  sheep,  it  not  appearing  that 
be  owed  his  son  anything  wnioh  he  was  aathoriced 
to  apply  to  such  payment,  is  ImmaterlaL— Wright 
v.  Starke,  (Mich.)  4S  N.  W.  868. 

8.  Where  defendant  elsdms  the  sheep  himself 
under  a  sale  alleged  to  have  been  made  before  the 
mortgage  was  executed,  such  evidano*  tends  to 
aupport  his  olalm  of  ownMahlp*  and  la  inoonsistent 
wfta  plidntifTB  right  to  recover  aa  morteag«a,  and 
ita  admission  is  prejudicial  amr.  —  Wzi^t 
Btarks.  (Mich.)  481^.  W.  868. 

Measure  of  damages. 

4.  In  an  action  for  the  conversion  of  timtMrun- 
lawfnlly  out  and  removed  from  piidntUPs  land  by 
one  B.,  and  sold  to  defendant,  where  itappeara  tliat 
B.  waa  a  willful  trespasser,  the  measure  of  dam- 
ages is  the  value  of  the  timber  at  the  time  and 
place  of  ite  delivery  to  defendant,  and  not  at  the 
place  where  It  was  sttnated  when  the  oontract  of 
sale  waa  made.— Hoisle  v.  Empire  Lumber  Ca, 
(Minn.)  48  N.  W.  4m 

By  In  trover  to  recover  sheep  which  plaintiff 
claims  under  a  mortgage  from  defendant's  son. 
gives  to  secure  the  purchase  money,  it  is  error  to 
refuse  to  instruct  the  jury  that  if  this  son  had  any 
intereatln  the  sheep  at  the  time  the  mortgage  was 
given,  and  defendant  prevented  plaintiff  from  tak- 
ing tbe  abeep  or  foreclosing  the  mortgage  after  it 
became  due,  then  plaintiff  is  entitled  to  recover 
the  amount  of  snch  Interest  to  tbe  full  amount  of 
the  mortgage,  with  Interest  thereon.— Wright  r. 
Starks,  (fiUch.)  48  N.  W.  868. 

8.  Under  Oomp.  Xiaws  Dak.  1 4808,  whloh  pro- 
vides that  detriment  caused  by  wroogful  oonver- 
ston  of  personal  property  shall  be  presumed  to  be 
the  value  of  tbe  property  at  the  time  of  oonverslon, 
with  Interest,  the  measure  of  damages  for  conver- 
sion of  mortgaged  [property,  where  there  Is  amort- 
g!^  senior  to  plaintiff's,  is  Uie  valne  of  tJie  prop- 
erfy,  with  interest,  less  the  amount  of  the  senior 
mortgage.— Straw  v.  Jenka,  (Dak.)  4B  N.  W.  Ml; 
ClUzens'  Nat.  Bank  v.  Same,  Id.  947. 

7.  Wbere  one  having  a  mortgage  on  chattels 
takes  possession  of  tbem  under  a  blU  of  sale  ob- 
tained oy  fraud  before  the  defrauded  party  repn- 
dlates  the  sale,  he  la  entitied,  In  an  action  for  con- 
version, to  show  tbe  amount  of  bis  mortgage  liens 
in  reduction  of  damagea.— Bidl  v.  Cook,  (Buoh.)  48 
H.  W,  im. 


TRUSTS. 

Besnltlng  trusts. 

1.  InanaotlontosetasideamoTtngaexeoated 
by  plaintiff's  son,  It  appeared  that  the  mortgaged 
land  bad  bean  acquired  in  exchange  for  a  certain 
lot,  the  title  to  which  had  been  decreed  to  pladntlir 
in  divorce  prooeedlnga :  and  that,  by  reason  of  her 
blindness,  ner  bnsband  managed  her  buslnees, 
with  her  consent.  The  preponderanoe  of  evidence 
showed  that  the  title  to  tbe  mortgaged  premises 
had  been  taken  In  her  aon'a  name,  witbont  bis 
own  or  pl^tUTa  knowledge.  Held,  tbat  S  trust 
resulted  In  her  behall-^inaiaj  T.  Karttndals^ 
(Iowa,)  48  N.  W.  888. 

ConstraotlTe  trnsta. 

S.  An  agreement  between  several  to  purehaae 
real  estate  to  sell  for  their  joint  beuefltestablishea 
a  fiduciary  relation,  and  where  one  of  them  in- 
duces his  associates  to  sell  the  property  for  a 
price  which  is  in  fact  all  it  ia  worth,  ne  having  a 
secret  agreement  with  the  purchaser,  pursuant  to 
which  he  realizes  a  still  larger  sum  fropi  the  prep- 
ay than  his  aasoclates,  they  are  entitled  to  an  ac- 
counting, and  to  recover  fztim  him  their  share  of 
that  excess.— Newell  v.  Cochran,  (Ulnn.)  48  N.  W. 
8^ 

S.  ne  pnnAaser  who  pays  the  larger  price  to 
one  of  tbe  associates,  pursuant  to  the  secret  agrea- 
ment,  cannot  be  required  to  pin' equal  sums  to  the 
other*.- NeweU  v.  Cochran,  (llinn.)  4S  N.  W.  84. 

VaUdity. 

4.  A  beqaeet(tf  all  the  reildne  uf  theteBtator>a 
estate  to  tnisteaa,  to  ba  oovverted  into  petaonalty, 
and  the  Income  srlalng  thersfnnn  to  be  paid  to  the 
board  of  wator  oommissionere  of  Detroit,  or  their 
anooessors,  to  be  used  hy  them  in  improving  and 
beautifying  the  grounds  whereon  the  water- works 
are  situated,  and  for  tbe  matntonanoe  of  a  library, 
I»  valid;  being  a  trust  of  which  the  subject,  the 
beneflolaries,  uid  the  purpose  are  oleuiv  defined, 
and  the  beneflolaries  bavingbeen  expressly  author^ 
ized  by  the  legislature  to  accept  and  expend  tbe 
fund  thenoe  arising.- Penny  v.  CrouL  (1I1<^)  48 
N.  W  649  ^  ^ 

&  A  bequest  of  all  the  resldueof  the  testator's 
estate  to  trustees  to  be  converted  into  personalty, 
and  the  income  arising  therefrom  to  be  paid  to  the 
board  of  water  commissioners  of  a  city  or  tbeir 
snooessors,  to  be  used  by  them  in  beautifying  ob- 
tain grounds  and  tbe  malntonanoe  at  a  library, 
does  not  create  an  unlawful  perpetuiW;  there  be- 
ing a  public  corporaUon  to  reoelve  and  expend  the 
inoome;— Penny  v.  Croul,  (IUcAl)  43  N.  W.  M^. 

A.  A  conveyanoa  to  certain  indlvldu  sis  In  trust 
for  tbe  stookholders  of  a  hmd  oompany,  according 
to  oertain  articles  of  aBso<^tlon,  whose  design 
waa  to  create  a  Joint-stock  arrangement^  Intended 
to  bs  rabaequenUy  tuoorporsted,  but  In  tbe  mean 
time  being  a  partnershfp,  of  which  the  tmateea 
named  In  tbedeed  wars  trusteea,  who  together  with 
others  were  entitled  to  shares  on  oertain  contaibn- 
Hons,  la  aoonveyance  to  a  partnership,  some  of  the 
partners  being  named  and  others  to  be  determined 
by  admission,  and  is  not  void  aa  not  complying 
with  the  statute  of  uses  and  trusts. — Turner  v. 
Ontonagon  Bivar  Impb  Co.,  (Mich.)  48  N.  W.  lOeS. 

LiabUitiee  of  tmstMS. 

7.  A  trustee,  who,  without  directions  as  to  the 
mode  of  Investing  trust  funds,  loana  them  to  a 
private  manufacturing  corporation  on  mera  per- 
sonal security.  Is  llaole  for  any  loaa  oiwaalmMHi 
thereby,  tbougn  he  acte  in  good  falthi  fliwHwwM 
V.  OUver,  (Wb.)  48  N.  W.  ML 

Compensation  of  trustees. 

8.  Where  It  appears  that  a  trustee  has  pnper 
ly  administered  the  trust-estate,  he  will  be  allowed 
a  rehearing  aa  toa  decree  for  compensation,  which 
was  entered  without  permitting  him  to  prove  the 
vaiue  of  his  servloea.  —Hodge*  v.  tf^Ttn^.  au«h.) 
43N.W  428. 

Aotion  by  trustee. 

9.  In  a  suit  by  a  tmatee  under  Rev.  St  Wis. 
I  MOT,  allowing  him  to  sue  without  joining  his 
benaSMaries,  any  defense  may  be  made  which 
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tnlffbt  bare  bMs  made  bad  tlw  MullolarlM  tMon 
joioea.— Central  Trust  Oo.  t.  Barton,  (Wis.)  48  JS. 

W.  141. 

Bights  of  beneflolaries— Pleading. 

10.  A  bill  which  Btates  that  proper^  waa  d»- 
Tteed  la  trust  for  complainant  and  anotner  to  be 
conveyed  at  a  certain  time  to  the  boneflciarles; 
that  complainant  was  indoced,  tbroaRh  fraud  of 
the  tnutee,  to  convey  her  Interaat  to  ner  oo-beno- 
floiary,  without  conaideratjon;  that  the  tmstee 
baa  made  no  conTeyance  of  said  property  to  either 
of  the  beneflciartes ;  that  the  co-beneflciary  refuses 
to  reconvey  to  complainant,  or  to;]oin  in  an  action 
against  the  trustee ;  and  prays  that  the  deed  to  the 
oo- beneficiary  be  declared  void,  and  the  property  be 
eoDveyed  to  the  beneficiaries  according  to  the  pro- 
visions of  the  will, — is  not  demurrable  for  want  of 
equity.— Weaver  v.  Van  Akin,  (MIoh.j  48  N.  W. 
lUbl. 

11.  In  an  action  to  compel  the  oonveyanoe  by  a 
tmstee  of  trust  property  In  aecordanoe  with  the 
terms  of  a  will,  when  complainant  tflegaa  that, 
through  fraud  of  the  trustee,  she  waa  induced  to 
convey  her  interest  to  a  oo-beneflclary,  the  ^tter, 
refusing  to  reconvey  or  to  join  as  plaintiff  in  an 
action  against  the  trustee,  uproperly  joined  with 
the  trustee  as  defendant.— Wmvar  T.  Tu  Aldn, 
(Mioh.)  48  N.  W  1081. 

12.  The  action  having  been  commenced  17  years 
after  the  death  of  the  testatrix,  and  no  claims  ap- 
pearing against  the  estate,  and  the  beneficiaries 
being  adults,  the  bill  need  not  show  that  the  es- 
tate oas  been  settled  in  the  probate  coarL— Weaver 
T.  Tu  Akin,  (Uich.)  43  N.  W.  106L 

What  oonstitatM. 

1.  In  an  action  on  two  promlssorr  notes,  ft 
appeared  that  one  of  the  notea,  ioe  186.80,  waa  f^v- 
«n  for  a  loan  of  166,  and  W  its  terms  bore  interest 
from  September  1, 1884,  tnongh  dated  October  1, 
1884;  and  that  the  second  note,  for  9400,  waa  given 
for  a  loan  of  9860i  Held,  that  both  notaa  were 
uanrlons.— OUok  T.  Bamer,  (Iowa,)  48  N.  W.  S81. 

Bffbot. 

3.  A  provision  that  notes  given  to  secure  the 
payment  of  uauriooa  interest  may  be  avoided  by 
the  prompt  payment  of  the  pilnci|»l  will  not  make 
them  val^— SeekeU  v.  Norman,  (Iowa,)  48  N.  W. 
190. 

5.  If  a  note  secured  by  a  deed  of  trust  Is  void 
for  usury,  the  deed  of  trust  la  also  void.— Central 
Trust  Co.  V.  Barton,  (Wis.)  48  N.  W.  14L 

Belief. 

4.  A.  brought  aa  aotlon  against  B.  for  the  oan- 
oellstlon  of  certain  notes  seonred  by  mortgage,  and 
to  enjoin  the  transfer  of  the  same  upon  tbe  ground 
that  they  were  tainted  with  usury.  On  the  trial 
the  court  found  usury  In  the  contract,  and  ordered 
the  oanoellatlon  of  two  of  said  notes,  and  enjoined 
the  transfer  thereof.  Afterwards  tne  mortgagee 
applied  to  the  court  to  so  modify  the  decree  as  to  re- 
quire the  mortgagor,  as  a  condition  of  relief,  to  pay 
the  amount  which  was  found  to  be  due.  Held, 
that  as  tbe  granting  of  such  relief  had  not  been 
sought  in  the  original  aotlon,  and  would  require  a 
reconstruction  of  the  pleadings,  it  would  be  denied. 
— WUbelmson  v.  Bently,  (Neb.)  48  M.  W.  897. 

Penalties  and  forfeitures. 

6.  When  it  appears  that  the  principal  of  a 
usurious  debt  has  oeen  paid,  together  with  Inter- 
eat  exceeding  the  amount  of  the  forfeiture  authoi^ 
Izod  by  the  statute,  the  failure  of  tbe  court  to  ren- 
der judgment  for  tbe  forfeiture  against  defendant 
in  an  action  on  a  note  given  for  usurious  Interest, 
and  In  favor  of  the  state  for  the  use  of  the  school 
fund,  is  not  cause  for  reversal. ^Seekell  v.  Nor- 
man, (Iowa,)  43  N.  W.  190. 

0.  Civil  Code  Neb.  %  18,  which  provides  that 
an  action  for  a  penalty  or  a  torfelTre  must  be 
brought  within  one  year  from  the  time  the  cause 
of  action  accrued,  does  not  preclude  the  maker  of 
a  note  alleged  to  be  tainted  with  usury  from  show- 
ing, in  an  action  against  blm  to  recover  property 


mortgaged  to  aeonre  the  note,  that  payments  bad 
been  made  more  than  one  year  before  the  com- 
mencement of  the  action,  for  the  purpose  of  show- 
ing that  the  orightal  indebtedness  had  been  paid. 
— Blaokwell  t.  Wright,  (Neb.)  48  N.  W.  116. 

Who  may  make  (Sefense. 

7.  In  an  action  to  foreclose  a  mortgage,  a  mere 
porchaser  of  the  equity  of  redemption  cannot  set 
up  as  a  defense  that  the  notes  to  secure  which  the 
mortoage  was  given  by  his  grantor  were  osuzlona. 
—Cheney  t.  Donlap,  (Neb.)  48  N.  W.  178. 

VENBOB  AND  VENDEE. 

See,  also.  Deed;  Fratidulent  Conveyance*;  Spe- 
cific Performance. 
Rights,  see  Mort(]ages,  10. 

 of  vendee,  see  Deceit,  6. 

The  contract,  see  Damagee,  (L 

The  oontraot. 

1.  A  description  of  land  In  a  contract  to  con- 
vey, as  "lot  6.  lying  within  the  dty  limits  of  et. 
Paul,  amounting  to  six  and  seventy  hundredths 
acres,  according  to  the  government  survey  there- 
of, upon  the  Muslsslppl  river, "  is  snfBclently  defi- 
nite.—St.  Paul  Land  Cou  v.  Dayton,  CHbui.)  48  K. 
w,  783. 

&  Reference  to  the  ownership  In  such  a  con- 
tract makes  the  following  description  sufficiently 
definite:  "Whatever  lots  or  lands  which  maybe, 
owned  by  the  parties  of  the  first  ^rt  in  the  plat  of 
If  ontville,  aforestUd, "  etc.— St.  Paul  Land  Co.  T. 
Dayton,  (Minn.)  48  N.  W.  78S. 

8.  Under  a  oontraot  to  sell  and  convey  real  es- 
tate by  a  warranty  dead  the  vendee  is  enUtled  to  a 
clear  title,  free  of  defecu  and  incumbranoei.— 
Hnrphin  v.  SooveU,  (Minn.)  4S  N.  W.  1. 

4>  Whereavendor,  anoid  mui  withonttemlly, 
deeds  his  farm  to  a  nephew  in  consideration  of  me 
letter's  promise  to  move  on  the  place  and  take  oare 
of  the  vendor  dnring  bis  life,  the  failure  of  vendee 
to  make  good  his  promise  for  two  years  is  a  failure 
of  oonsideratlon,  entitling  the  vendor  to  a  reoon- 
^ranoe.— Shepardstn  t.  Stevens,  (llioh.)  48  N.  W. 

B.  Defendant  sold  a  oertaln  tract  of  land  to 
pltintlfl  by  an  agreement  in  which  he  did  not  In 
terms  expressly  agree  to  oonvey  the  land  to  plain- 
tiff, but  did  stipulate  that  the  form  of  oonveyanoe 
should  he  a  warranty  deed.  Held,  that  plaintiff 
was  not  obliged  to  accept  the  deed  of  a  thtra  party, 
bnt  was  entitled  to  a  oonveyanoe  from  defendant, 
and  had  a  right  to  Insist  that  the  title  to  tbe  land 
be  perfect  In  the  defendant  at  the  time  of  the  de- 
livery of  the  deed.— Stelner  v.  Zwiokey,  (Uinn.>48 
N.  W.  876. 

Bights  of  vendees  —  Eecovery  of  price 
paid. 

0.  The  want  of  a  propv  demand  wHI  not  de* 
feat  an  action  to  recover  tne  purchase  price  of  laud 
paid  by  plaintiffs  to  certain  parties  as  agents  of 
defendants,  where  tbe  latter  deny  the  agency,  and 
that  they  were  Interested  in  tbe  land  sold. — Jensen 
V.  Weide,  (Minn.)  43  N.  W.  888. 

7.  The  consideration  paid  for  land,  the  pui<- 
chase  of  which  was  Induced  by  fraud,  is  recovera. 
ble  in  an  action  for  money  had  and  received.— Mo- 
Kinnon  v.  Vollmar,  (Wis.)  48  N.  W.  800. 

8.  A  purchase  of  land  having  been  Induced  by 
the  misrepresentations  of  the  vendor  as  to  the 
amonnt  oxtimber  growing  thereon,  the  purcbaser 
may  recover  tbe  consideration  paid,  though  the 
vendor  bad  no  knowledge  at  the  time  of  the  sale 
that  the  representations  were  false. — MoELinnon  v. 
VoUmar,  (Wis.)  4S  N.  W.  800. 

d.  Plaintiff  bought  land  of  defendant,  tbe  oon- 
traot reciting  that  $3,r)00  of  the  purchase  mon^ 
was  paid.  Defendant  being  unable  to  fulfil  his 
agreement,  plaintiff  sued  for  the  83,500  paid.  It 
appeared  that  but  ^UOO  was  actually  paid  on  the 
oontraot,  and  there  was  evidence  that  81,500  was 
paid  by  plaintiff  to  one  M.,  who  bad  paid  that  sum 
to  defendant  on  a  contract  for  the  purchase  of  the 
same  laud,  which  oontraot  M.  baa  failed  to  per- 
foruL    Defendant  allowed  plaintiff  to  withhold 
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this  Bum  without  objeetloo.  Held,  that  It  was 
error  to  charge  that  defendant  mast  nave  expressly 
directed  plaiatifl  to  pay  M.  the  $1,600  before  plain- 
tiff oould  recover  it  of  defendant,  as  suoh  a  dlreo- 
tton  might  be  Implied  from  the  erldeDoe.— Huv 
phin  V.  SooreU.  (Hinn.)  « IT.  W.  1. 

BlghtB  of  vendor. 

10.  F.  and  his  wife,  aged,  respectlTelj,  86  and  71 
years,  conveyed  their  farm  to  their  son-in-law  C, 
and  took  from  him  a  bond  and  mortgage  for  the 
purchase  money,  $3,000,  the  condition  of  which  was 
that  C.  should  pay  grantors  the  $S,000,  and  interest 
anntiaUy,  and  so  muoh  of  the  $8,000,  aside  from  in- 
terest, as  they  might  need  for  their  snpport  and 
comfort  during  their  Ilfa-Ume,  or  wiUun  eight 

Sears,  at  which  time  the  said  sum  of  $3,000,  with 
iterest  due  thereon,  should  be  paid  to  the  children 
of  the  grantors;  and,  in  case  the  grantors  might 
live  longer  than  the  eight  years,  then  the  payments 
to  the  children  might  be  made  within  one  year 
after  the  death  of  the  grantors.  F.  died  before  the 
^ht  years  had  expired,  and  his  wife  became  in- 
sane and  helDleBs.  HeMthat,a8theolrcamBtanoes 
showed  that  F.  did  not  intend  to  so  convey  the  farm 
as  to  deprive  bis  wife  of  her  support,  equity  would 
snbject  the  farm  to  sale  under  the  mortgage,  and 
apply  the  proceeds  to  her  support,  notwttbstaod- 
Ing  the  eight  years  had  long  passed,  and  C.  had 
bought  up  tbe  claims  al  the  children  under  the 
mortgage.— French  t.  Case,  (Mioh.)  «8  K.  W.  1060. 

Bona  flde  pnrohasen. 

11.  Defendant  W.  purchased  land  from  defend- 
ant vendor,  and  paid  part  of  the  price,  and  gave  a 
note  and  mortgage  for  the  balance,  before  lie  had 
notioe,  express  or  Implied,  of  oomptidnaaVB  olalm 
under  a  former  contract  with  the  vendor.  Action 
for  specific  performance  was  begun  after  the  de- 
livery of  the  deed  to  W.,  but  before  it  was  record- 
ed. Held,  that  a  decree  infavorofW.  was  proper, 
—Walker  v.  Cameron,  (Iowa,)  48  N.  W.  1». 

13.  Tbefaotthatadeedtoabonajldepurohaser 
of  land,  without  notioe  of  complainant's  claim  un- 
der a  former  contract  with  the  vendor,  is  defect- 
ively acknowledged,  gives  complainant,  who  has 
no  deed  at  ail,  no  superior  claim.— Walker  v.  Cam- 
eron, (Iowa,)  4&  N.  W.  199. 

18.  One  who  has  a  contract  for  the  conveyance 
of  land  has  only  an  equity,  whloh  he  cannot  en- 
force against  a  subsequent  bona  fide  purchaser 
without  notice  of  suoh  eaulfey.—WalkerT.  Cameron, 
(Ibwa,)48N.  W.m 

VENX7E  nr  OIVJJL  OASES. 

Creditors*  bUl. 

1.  Under  How.  St.  Mich.  |  8618,  which  pro- 
Tides  that,  if  the  subject-matter  of  a  ohancery  suit 
is  not  local,  it  shall  be  oommenoed  In  Uie  oounty 
where  one  <a  the  Interested  pvties  resides,  the  as- 
signee of  a  judgment  may  maintain  a  creditors' 
bLU  in  the  county  where  he  resides,  and  need  not 
sue  in  the  county  where  the  judgment  was  re- 
covered.—Bankla  T.  Bothschild,  Ciuch.)  m  N.  W. 
1077. 

Change  of  venue. 

S.  Rot.  St.  Wis.  t  4S09,  provides  that  when 

ever  any  person  charged  with  having  committed 
an  offense  shall  ibe  brought  before  any  Justice  of 
the  peace  for  examination,  and  shall  malce  oath 
that^  from  prejudice  or  other  cause,  he  believes 
that  such  Justice  will  not  decide  impartially  in  the 
matter,  said  justice  shall  transmit  all  the  papers 
to  the  nearest  magistrate,  eta  field,  that  an  afB- 
davlt  stating  that, ''from  prejudice  or  other  cause, " 
the  justice  will  not  decide  impartially  In  the  mat- 
ter, is  inaufDclent,  as  it  neither  states  prejudice 
nor  any  other  cause  for  removal. — Billings  v.  Kobla, 
(Wis.)  48  N.  W.  il8L 

8.  In  an  aoUon  against  a  firm  organised  and 
doing  business  In  another  state,  where  it  appears 
that  no  relief  is  sought  ag^nst  the  partners  as  in- 
dividuals, the  fact  that  one  of  the  partners  resides 
In  the  state  where  the  action  is  brought,  though 
In  a  different  county,  will  not  entitie  him  to  a 
change  of  venue  to  the  oounty  in  which  he  resides. 
-8katOhl«y  t.  Smith.  (Iowa,}  48  N.  W.  BSi. 


Waiver. 

Of  jnriadiotlon,  sea  Judgment,  *. 

WARBBOVSSSMES. 
Demand — Agent. 

An  agent  lawfully  In  charge  of  tbe  huslnea* 
of  a  warehouse  in  which  goods,  the  tiUe  to  which 
is  in  dispute,  are  deposited  is  the  proper  party  up- 
on whom  to  make  demand  tor  the  delivery  tbenot. 
-Lundbun  t.  Northweitem  Elevator  OoL^  OUb>*V 
48  IS.  W.  too. 


WATEES  AND  WATEB- 
00X7BSSS. 

Water-rights. 

1.  A  riparian  owner  may  grant  a  part  of  hla- 
estate,  not  abutting  on  the  stream,  and  as  ^pur- 
tenant  thereto  a  right  to  draw  water  frcoa  the 
stream  through  bis  remaining  land;  and  for  any 
diversion  of  tite  natural  flow  of  the  stream  dis- 
turbing suoh  right  the  grantee  m^  ma^ntjiln  an 
action.— St.  Anthony  Fidls  Water-Power  Co.  t. 
City  of  Minneapolis,  (Minn.)  48  N.  W.  BO. 

DiverBion  of  stream — Bestoration. 

9.  Where  the  waters  of  a  stream  have  been  di- 
verted through  an  artificial  channel  by  defendants 
and  their  grantors,  and  so  used  by  tbem  oontinn- 
ODsly  for  more  than  40  years,  they  will  be  ro- 
stnuoed  from  restoring  the  waten  to  the  original 
channel,  to  tbe  detriment  of  the  lands  lying  there- 
on below  tbe  point  of  diversl<HL— Mattiewsfm  v. 
Hoffman,  (MicL)  48  N.  W.  879. 

Bight  to  overflow  land. 

8.  Proceedings  in  ad  quod  damnum  haTlng- 
been  instituted  for  the  purpose  of  securing  tho- 
right  to  overflow  defendants*  land  by  tbe  oonstmo- 
tion  of  a  mlll-dam,  a  compromise  was  ejected  by 
which  defendants  executed  a  lease  of  a  part  of 
their  land  for  the  purpose  of  oonveytug  the  right 
sought  to  be  obtained,  it  being  stipolated  that  the 
rights  of  tbe  lessee  in  the  leased  proper^  should 
be  the  same  as  if  it  had  been  condemned  on  pro- 
ceedings in  ad  quod  damnum.  Held,  that  as- 
signees of  the  lease  acquired  a  vested  right  in  tbe 
stream  and  water  within  the  leased  property,  and 
were  entitled  to  an  injunction  restraining  defend- 
ants from  the  constniotion  of  two  dams,  aud  » 
dltoh  connecting  them,  on  the  leased  land,  tbe  ef- 
fect of  whloh  would  be  to  reduce  the  quanttty  of 
water  in  the  reservoir  of  the  assignees,  and  to  en- 
danger the  permanency  of  their  dam.— OnlTarv. 
Oarbe,  (Neb.)  48  N.  W.  387. 

4.  In  an  action  for  damages  for  tbe  alleged 
flowage  of  land  by  defendant's  dam,  testimonT  aa 
to  the  height  of  tbe  water  before  the  present  dam 
was  built,  the  effect  upon  other  oontlgoons  lands, 
and  the  record  UUe  showing  the  lawrnl  htf  ght  ox 
the  dam,  is  relevant  to  the  Isnie.— Mnrrair  v.  Btaih 
ner,  (Wis.)  48  N.  W.  648w 

Wharras. 

Title  to,  see  iZ^KxHonBfffMs,  & 

WIIiL& 

Bee,  also,  Exeouton  and  Adminigtraton. 

Testamentary  oapaolty. 

L  While,  In  order  to  possess  testamentair  oa- 
paolty, tbe  testator  must  understand  the  business 
in  which  he  is  engaged:  must  know  and  nndep- 
stand  the  extent  and  vuue  of  his  proper^,  and 
how  he  desires  to  dispose  of  It:  and  must  have 
Buffloient  memory  to  teep  these  nets  in  his  min^ 
long  enough  to  dictate  or  write  his  will  without 
prompting  from  others,— yet  it  Is  not  necessary 
that  be  should  know  the  number  and  condition  m 
his  relatives,  their  claims  upon  hia  bounty,  or 
should  understand  the  reason  fbr  gtvlag  or  with- 
holding his  hounty  from  any  of  aaoh  ruatiTBS.— 
Spratt  r.  Spratt,  (lUoh.)  48  N.  W.  flU. 
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S.  Toatater,  wlio  waa  67  TMn  old,  posaessed 
property  unou&tlnK  to  tS,On).  He  baa  almya 
been  on  friendly  terms  with  bla  relaUona,  and, 
■bout  a  year  before  bis  death,  had  said  he  intend- 
ed to  leave  his  propertv  to  them.  His  physician 
called  to  see  him  aboat  9  o'olook  at  night,  sad  told 
him  be  oonld  lire  bat  a  few  boors;  and  be  there- 
upon made  the  will  In  question,  leaving  legacies 
to  the  amount  of  tl,500  to  his  relatives,  and  the 
balance  to  the  son  of  a  friend,  in  whose  house  he 
was  living.  He  was  suffering  from  exhausting 
diaeasea,  one  of  which  tended  to  produce  coma. 
Half  an  hour  after  the  will  was  made  the  priest 
oame  to  administer  saoramente,  and  found  him  in 
a  stupor,  from  which  It  was  diffloult  to  aroose 
talm.  He  became  unoonsdous  before  the  sacra- 
ments were  flnished,  and  died  the  next  afternoon. 
Held,  that  the  question  wlietber  the  testator  was 
■of  sound  mind  when  the  will  was  made  dunild 
have  been  submitted  to  the  Jniy.— Doggan  t.  Mo- 
Breen,  (Iowa,)  48  N.  W.  547. 

Probate. 

8.  Where  each  of  tiw  wltoesses  to  »  will  tesU- 
fir  that  they  were  aU  present  and  saw  tbe  testator 
sign  the  same,  and  that  each  snbsoribed  It  In  the  tss- 

tator's  presence,  and  there  is  no  testimony  that 
testator  did  not  or  coald  not  see  each  witness  sub- 
scribe his  name,  a  cbarge  as  to  the  effect  of  such 
failure  or  Inability  of  testator  to  see  snob  attesta- 
tion is  erroneous,  as  raising  a  false  Issue,  and  is 
misleading.  — Sprstt  v.  Spratt,  (Uloh.)  4S  H.  W. 
4IS7. 

4.  Code  Iowa,  %  3858,  providing  that  the  pro- 
bate of  a  will  shall  be  oondusive  until  it  is  set 
aside  lu  an  original  or  appellate  proceeding,  al- 
lows snoh  an  or^nal  proceeding  to  be  brought  by 
onawho  wasftiMurty  to  the  wobote,  bat  was  only 
notiflad  therecn  Inr  pvUloatlon,  and  did  not  ap- 
pear. «>  N.  W.  Ml,  followed.— Gregg  v.  Hyatt, 
P9wa,)4SN.W.m 

Sale  of  land— Bond. 

5.  The  statnton  right  of  creditors  of  a  deoe. 
dent  to  have  his  laoa  sold  for  p^nnent  of  their 
dlalms  is  nnafleotad  by  the  exeontor's  giving  a 
bond  aa  lesldnary  legatee  for  payment  of  debts  and 
l^ades,  under  How.  St.  Uich.  |  5886,  as  amended 
by  Pub.  Act  No.  166,  Laws  18S7,  providing  that.  If 
an  ezecator,  etc.,  be  also  the  residuary  legatee,  he 
may,  instead  of  giving  the  usual  exeontor's  bond, 
"give  a  bond  in  such  sum  and  with  snob  sureties 
-ss  the  oourt  may  dlrec^  with  a  condition  only 
to  pay  all  the  debts  and  legacies  of  the  testator; 
ana  in  such  cases  he  shall  not  be  required  to  return 
an  inventory. "  Shbbwooo,  G.  J.,  and  Cmmibmu., 
3.,  dissenting.— Lafferto' t.  People**  Sav*  BanlL 
(Mloh.)48N.W.a4. 

Natore  of  estate. 

6.  Testatrix  directed  her  executors  to  ptvrlde 
fOr  the  maintenance  of  her  daughter  during  minor- 
ity, and  thereafter  pay  her  yearly  a  certain  sum 
until  she  attained  the  age  of  85 ;  and  directed  them 
to  manage  the  estate  until  she  attained  that  age, 
when  it  was  to  be  transferred  to  her  absolutely. 
Incase  of  the  death  of  the  daughter  prior  to  attain- 
ing  that  age  the  property  was  to  go  to  her  issue, 
on  the  same  trusts,  and  npon  their  death  to  testa- 
trix's husband,  if  he  was  living.  HeLd,  that  upon 
thedeathoftbe  husband  the  daughter  was  entitled 
to  Uie  possession  of  the  property  freed  from  the 
trost,  thongb  she  had  not  attained  the  age  of  85.— 
Bennett  v.  Chapbi,  (Uioh.)  48  K.  W.  898. 

7.  Land  was  devised  *'unto  the  heirs  of  my  son 
B.,  that  his  wife,  S.,  has  bv  him,  or  may  have  by 
him  hereafter ; "  and  the  wiU  further  provided  that 
"my  son  B.  shall  have  bis  support  and  living  out 
of  the  estate  that  I  bare  hereby  given  to  his  chil- 
-dren,  so  long  aa  he  shall  live.  **  Meld,  that  B.  did 
not  take  a  life-estate,  but  the  land  vested  in  his 
children,  and  the  crop  grown  thereon  could  not  be  . 
subjected  to  the  payment  of  B.'sdebta.— BosoT. 
Eaton,  (Hioh.)  48  N.  W.  072. 

8.  Testatrix,  after  making  special  bequests, 
added:  "I  give,  devise,  mid  beqneath  unto  my  be- 
loved hnsband,  B.,  all  the  real  and  residue  of  ooth 
my  real  and  personal  estate,  of  every  name  and 
nature  whatsoever;  and  whatever  <n  the  same 


should  be  left  at  his  decease  I  direct  shoulA  be 
equally  divided  between  the  children  of  the  said 
B.,  and  their  heirs  and  assigns,  forever."  Held, 
that  B.  took  an  absolnte  devi£^  without  limitation, 
and  not  a  life-estate  only.— HaUoday  Stickler, 
aowa,)4SN.  W.238. 

Bights  of  legatee!  and  devisees. 

g.  Under  a  will  devising  decedent's  estate  to 
her  son,  to  four  children  of  her  deceased  daughter, 
and  to  one  son  of  another  deceased  daughter  to  be 
divided  as  follows,  "one-third  to  my  son,  •  •  • 
and  two-thirds  to  the  said  children  of  my  said  de- 
ceased daughters"  followed  by  a  clause  bequeath- 
ing live  dollars  to  another  granddaughter,  these 
being  the  only  living  children  and  grandchildren, 
the  last-menuoned  granddaughter  is  entitled  to 
fire  dollars,  the  decedent's  son  to  one-third  of  the 
estate  left,  and  the  remaining  two-thirds  should  be 
divided  among  the  rest  per  ooptto.— Wells  T.  Hut- 
ton,  (Mich.)^I!T.  W.768. 

10.  A  bequest  to  the  Wlsooosln  iremale  College, 
"provided  that  the  trustees  have  changed  the  name 
before  my  deoease  to  Downer  College, "  cannot  take 
effect  unless  a  legal  change  In  the  corporate  name 
has  been  completed  before  the  death  of  the  testa- 
trix, whetberthetrusteeshavepowertomatosuoh 
change  or  not.— Merrill  v.  Wlsoonsln  Female  C}ol> 
lege,  CWls.)  48  N.  W.  104. 

11.  It  is  not  a  sufficient  oompllanoe  with  the  oonii 
dltlon  of  snob  a  bequest,  that  the  board  of  trustees 
passed  a  resolution  that  "the  president  and  secie> 
taryhelnstrQctedtoaeenvethe  neoossaiy  l^riri*. 
tion  next  winter  to  Ohange  the  name  of  the  wis- 
ooosln  Female  College  to  Downer  College, "  where 
sutdi  legislation  Is  not  secured  until  after  the  death 
of  testatrix.— Merrill  v.  Wisconsin  Female  CoUega, 
(Wis.)48K.  W.  UM. 


WITNESS. 

See,  also,  IJ^MWIMon;  XMdence. 
Use  of  taiteorpretar,  see  Interpreter. 

Oompetenoy — Htuband  and  wlfiB. 

1.  In  an  action  by  a  married  woman  to  recover 
for  injuries  resulting  from  defects  in  a  sidewalk, 
the  agency  of  the  husband  being  established,  he 
may  testify  to  what  bs  did  as  such  agent  regarding 
the  service  of  the  requisite  notice  on  the  dty  clerk 
and  the  taldngof  measurements.— SnuUej  T.  City 
of  Appleton,  (Wis.)  48  N.  W.  890b 

 ClUld. 

3.  Where  a  witness,  a  boy  18  years  of  age. 
possesses  the  ordinary  Intelligence  of  boys  ox 
that  age,  and  his  answers  through  an  Interpreter 
to  questions  relative  to  bis  understanding  of  the 
obligations  of  an  oath  are  saUsfactory  to  the  court, 
the  admission  of  his  testimony  cannot  be  allied 
as  error.— State  v.  Severson,  (Iowa,)  48  N.  W.  SB. 

—  Transactions  with  decedents. 

8.  In  an  action  ^  an  administrator  against  a 
person  to  whom  the  mtestate  had  disposed  of  his 
properly  before  his  death,  where  the  plointifl  pro- 
duces in  evidence  certain  answers  of  oefendaDi  in 
an  examinaUon  In  the  probate  court,  as  to  his  dis- 
position of  the  property  In  dinute,  the  defendant 
may  introduce  so  much  of  his  testimony  given  up- 
on such  examination  as  he  may  deem  material,  not- 
withstanding it  would  otherwise  be  Inadmlssitde 
under  How.  St.  Mich.  \  7515,  prohibiting  the  oppo* 
site  party  in  an  aotion  by  or  against  an  administra- 
tor from  testifying  In  hU  own  behalf  as  to  matters 
which  must  have  been  equally  within  the  knowl- 
edge of  the  decedent.- Beardslee  Beeves,  (Mioh.) 
48N.  W.fl77. 

Examination. 

4.  Evidence  for  defendant,  In  a  prosecution  for 
murder,  tended  to  show  that  be  left  a  certain  point 
with  a  crowd,  but,  instead  of  going  west  to  the 
scene  of  the  killing  with  them,  that  he  went  east 
to  his  home.  Hcfa,  that  a  witness  for  the  state 
was  properly  allowod  to  testify  In  rebuttal  that  he 
saw  the  crowd  leave  said  point,  but  that  be  him- 
self was  the  only  one  who  went  east,  although 
such  witness  was  not  before  the  grand  Jury,  and 
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IKDEX. 


defondsnt  bad  no  notiM  of  his  tMtimoDy.— 4tete  r. 
Kviiebrath,  (Iowa,)  48  N.  W.  S11. 

B.  Two  persoBB,  Jointly  Indicted  wlt^  defend- 
Mt  for  muroer,  tiavinfc  had  do  commnnloation  with 
each  otber,  gave  th«  same  account  of  the  IdUins  at 
the  time  of  their  arrest.  Held,  that  a  refnsal  to 
allow  defendant  to  ask  one  of  such  persons  whether 
he  did  not  have  a  private  oonversation  with  the 
other  at  a  place  named,  two  or  three  iajm  after  the 
murder,  was  proper,  as  the  qnesUon  was  not  prop- 
er oroes-ezaminatioo,  or  necessary  for  Impeach- 
nent.— State  t.  Munchrat^  (Iowa,)  48  N.  Yf.  211. 

0.  When  a  partv  on  cross-examination  asks  a 
witness  an  immaterial  or  irrelevant  question,  he  la 
concluded  hythe  answer.-^llBDllfle*  T.  Bentley, 
CNeb.)48N.W.138. 

Impeaohment. 

7.  Contradictory  extrajudicial  statements  can- 
not be  Introdooed  in  evidence  for  the  purpose  of 
Impeachment  until  the  foundation  is  laid  by  the 
proper  preliminary  Inqnlriea  of  the  witness  whose 
ore&billty  is  ^uectloned.— Watsoa  r.  fanl  Ot,y 
By.  Co.,  (Minn.)  48  N.  W.  901. 

8.  Bvldenoe  leading  to  show  that  a  witness 
had  made  statements  out  of  court  as  to  material 
taeta,  different  from  his  testimony.  Is  admissible 
to  Impeach  him.  — A.  C.  OonnCo.T.Uttle8uamIca 
Lomber  ft  Hannf*<'  Co^,  (Wis.)  48  IT.  W.  680. 

0.  AwttaesswhohasllredinoneplaoeforflTe 
years  next  preceding  a  trial,  and  is  well  known 
there,  cannot  be  Impeached  by  witnesses  from 
places  where  he  had  formerly  lived,  testifying  that 
his  reputation  was  had  when  he  Ured  at  those 
places.— Btate  v.  Potts,  (Iowa,)  48     W.  S81. 

10.  A  witness  cannot  be  Impeached  upon  mat- 
ters collateral  to  the  issue  involved. — Faddock  v. 
Elngsley.  (Minn.)  48  N.  W.  808. 

11.  It  is  not  error  to  cross-examine  a  witness  on 
a  second  trial  as  to  matters  testified  to  by  her  on  a 
former  trial,  nor  to  show  by  other  witnesses  what 
such  witaeas  then  testified  to,  for  the  purpose  of 
Impeachment.— Wacha  v.  Brown,  (Iowa,)  43  N.  W. 
369. 

IS.  After  defendant's  oonnsti  had  called  the  at- 
tention of  witnossea  for  the  state  to  the  minutes 
of  their  evidence  taken  by  a  short-hand  reporter  at 
the  preliminary  examination,  and  to  oertain  dis- 
crepancies between  them  and  their  testimony  on 
the  trial,  he  offered  to  read  the  minutes  to  the  inry, 
for  the  purpose  of  impeaching  the  witnesses.  Held 
proper^  refused;  defendant  having  full  oppor- 
tunity to  call  the  short-hand  reporter,  and  to  use 
his  minutes  to  show  what  they  oontained.— State 
V.  Adams,  flowa.)  48  K.  W.  191. 

18.  The  rule  that  a  party  cannot  Impeach  his 
own  witness  does  not  prevent  such  party  from 
proving  the  truth  by  other  witnesses,  even  though 
the  witness  first  called  may  be  contradicted  there- 
by.—BlaokweU  V.  Wright,  (Neb.)  48  N.  W.  110. 

WBITS. 

See,  also,  Arrett;  AtUuAmeat:  CertloraH;  Exe- 
cution: Qamiihmmt;  Habea*  Corpua:  In- 
iunetion;  Mamdamiut;  ProMUMon,  Writ  of; 
Jteplevin. 

Service  of  process,  see,  alMi,Xo0*and£o(n;<n0, 6. 

Service  of  process. 

1.  Where  a  defendant  sued  as  "John  Doe"  Is 
served  personally,  and  appears  and  appeals  under 
hia  own  namck  a  f idlnre  to  formally  unaid  the  title 
la  not  fntaL-lloora  t.  Lewis,  ^lioh.)  48  N.  W.  IL 


1;  The  recording  agent  of  an  tnsoraBoe  om- 
pany,  whose  business  is  merely  to  write  poUolefr 
and  look  after  the  Intereste  of  the  oompany  in  con- 
nection with  property  insnred  by  him,  Is  not  an 
agent  employed  In  the  general  manamment  of  the 
business,  within  the  meaning  of  Code  Iowa  1871^ 
I  3613,  relating  to  servioe  of  process  on  oorpwa- 
tdons.— State  laa.  Co.  r.  WatoAonMi  ^>w%)  48 
K.  W.  61L 

8.  A  sheriffs  retnm,  ahowlng  service  "on 
Charles  C.  Comstook,  as  prerident  of  the  Qnnd 
Rapids  Chair  Co.,  wbo  is  the  owner  of  said  goods,  * 
is  sufficient  to  show  service  on  the  oompany. — 
Grand  Rapids  Chair  Co.  T.  Btunala,  (Mloh.)  48  H, 
W.IOOO. 

 By  pnblioation. 

4.  Code  Civil  Proo.  Dak.  |  104,  anthoriting 
service  by  publication  when  the  defendant  cannot 
be  found  in  the  terrltoir,  after  due  diligence,  whliA 
fact  la  made  to  appear  by  affidavit,  is  not  oomplted 
with  by  ijOdavit  steting  that  dffiCendant  cannot, 
after  due  diligenoa,  be  found  in  the  territory,  and 
that  sfBant  does  not  know,  and  outnot  by  reason- 
able  diligence  learn,  her  residence  or  whereabouts, 
aa  it  doea  not  Bwaar  that  any  eflbrt  haa  been  made 
te  find  defandani  in  the  territory.— Beaoli  v.  Beaeb, 
(I}ak.)48N.  W  701. 

ft.  A  judgment  In  an  action  in  which  service 
by  publication  Is  had  without  an  aflBdavit  being 
made  that  personal  aervloe  oould  not  be  had  on 
defendant  within  the  stete,  as  reaulred  by  Ute 
Iowa  stetttte,  is  void  for  want  of  jurisdiotion, — 
Chasa  V.  Kaynor,  (Iowa,)  48  N.  W.  988. 

6.  Where  the  summons  is  notpersona)Iyaorved 
on  the  defendant,  the  judgment  against  nim  will 
be  invalid,  nnless  there  is  a  due  puUioation  of  the 
summona  made  on  a  valid  order  for  pablioation 
thereof,  given  after  the  filing  of  a  verifled  com- 
plaint—Frisk  t.  Reigelmon,  (li^Is.)  48  N.  W.  1U7. 

7.  The  order  of  publication  directed  that  the 
summons  be  published  In  the  Daily  Leader,  a 
newspaper  published  in  the  city  of  E.,  county  of 
B.  The  affidavit  of  publication  was  that  the  sum- 
mons was  published  In  the  B.  Daily  Leader,  a  daily 
newspaper  printed  andpabllsfaed  at  the  city  of  E., 
in  said  county  of  B.  Meld,  that  there  was  nosnb- 
stanUal  differenoe  between  the  order  and  attidavit 
as  to  the  designation  of  the  newspaper. — Frisk  v. 
RalgeUnan,  (Wis.)  48  N.  W.  1117. 

s.  Allegattons  of  the  affidavit  that  the  snm- 
monswas  published  "six  weekft  sucoesslvely  "  do 
not  show  a  eomplianoe  with  Bev.  St.  Wis.  | 
requiring  that  It  be  published  "not  leas  than  onoe 
a  week  for  six  weeks."— FHak  t>  Belgnlinan, 
(Wis.)  48  M.  W.  U17. 

9.  A  motion  by  plabitUEfe,  made  at  the  align- 
ment on  appeal,  to  file  a  oorreeted  affidaivit  of 
publication  of  summons,  It  being  shown  that  it  was 
published  as  required  by  the  order  and  the  stetute, 
will  be  granted,  out  It  should  first  be  filed  in  the 
court  a  qtuk— Frisk  T.  Baigalman,  (fna.)  48  H.  W. 
1117. 

Betum. 

10.  In  a  suit  of  foreolosure,  wh«rs  sarrloB  Is 

made  by  a  person  other  than  the  sheriff,  and  his 
affidavit  or  service  stetes  that  the  defendants, 
naming  them,  are  "personally  known"  to  him, 
"and  are  the  Identical  persons  named  In  said  sum- 
mons as  defendants  therein, "  the  return  shows  a 
subatentlal  oomplianoe  with  seotion  2642,  R«v.  St. 
Wis.,  requlrlDg  the  affiant  to  stete  "that  he  knew 
the  person  served  te  be  the  dsfeodant  mentioned 
in  the  snmmona.  ^-Qerman  UnLFannAnf  nrelna. 
Co.  T.  Decker,  (Wis. )  48  N.  W.  BOOL 
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